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Watsons  v.  M'Laren,  19  Wend.  557 24  Wend.  40 

Watt  P.  Potter.  2  Mas.  77,  81 

23  Wend.  471;  24  Wend.  177 

Watts  v.  Friend,  10  Barn  &  C.  446 ;  5 

Man.  &  R.  439 23  Wend.  275,  276 

Watts  r.  ColHn.  11  Johns.  495 26  Wend.  165 

Way  u.  Wakeneld,  7  Vt.  223,  228 22  Wend.  582,  584 

Weaver  Co.  v.  Forrest,  2  Str.  1241 25  Wend.  416 

Weed  i'.  Pierce,  9  Cow.  722 26  Wend.   99 

Weed  v.  Saratoga  &  S.  R.  R.  Co.,  19 

Wend.  541-543 23  Wend.  149 ;  24  Wend.  484 

Weld  v.  Hornby,  7  East,  199,  200 23  Wend.  448 

Welford  o.  Buazely.  3  Atk.  503 24  Wend.  329 

Welland   Canal   Co.  v.    Hathaway,   8 

Wend.  481-483 23  Wend.  229 ;  24  Wend.  276 

Welis  t).  Evans,  20  Wend.  251 23  Wend.  441 

Wells  u.  Lain.  15  Wend  99 24  Wend.  259 

Wells  v.  Newkirk.  1  Johns.  Cas.  228....  24  Wend.  240 

Wells  v.  Shipp,  Walk.  a53 22  Wend.  181 

Welsh  v.  Parish,  1  Hill.  (S.  C.)  161 22  Wend.  338 

Wennall  v.  Adney.  3  Bos.  &  P.  249,  n  (a)  24  Wend.    99 
Wentworth  o.  Abraham, Het.  53;  1  Litt. 

61 24Wend.   78 

Westham,  Inhab'ts  of.  Case  of,  10  Mod. 

159 .23  Wend.  287,  288 

Westmeath,  Ex  pnrte,  1  Jac.  251.  n.  (c)  25  Wend.    80 
Westmeath  v.  Westmeath.  1  Dowl.  Pr. 

N.S.519 25  Wend.   77 

Wertont'.  Barker,  12  Johns.  276 

23  Wend.  530;  24  Wend.  11. 12,  2«2 

W  barton  v.  King,  1  Moody  &  Rob.  96..  23  Wend.  367 
Wheeler  v.  Hambright,  9  Serif.  &  R. 

390.396 24  Wend.  383 

Wheeler  i<.  McFarland.  10  Wend 23  Wend.  6(19 

Wheelock  v.  Youn*.  4  Wend.  847 26  Wend.  500 

Wheelrijrht  ».  De  Peyster.  1  Johns.  480  22  Wend.  2U4 

Whitaker  v.  Morris.  Esp.  Diir.  58 2:i  Wond.  383 

Whltaker  v.  Rush,  Ainb.  407 2r,  Wend.  u;r, 

Whitbeck  v.  Cook,  15  Johns.  491 23  Wend.  449 

White  v.  Converse.  20  Wend.  266 23  Wend.  375 

White  r.  Cnylcr,  ti'P.  R.  ITti 23  Wend.  441 

White  r.  Dougherty,  Mart.  &  Y.  309...  24  Wend.  399 
White  r.  (iariii  r,  9  J.   B.  Moore,  41 :  2 

Bin*.  23 24  Wend.  180 

White  v.  Osborn.  21  Wend.  72 24  Wend.  396 

White  v.  Union  Ins.  Co.  1  Nott  &  McC. 

556 24  Wend.  402 

Whiter.  Wilson.  14  Ves.  151 26  Wend.  151, 162 

Whiteacre  v.  Syrnonds.  10  Bust,  17 24  Wend.    44 

WhiU'hcad  P.  Clifford,  5  Taunt.  518....  25  Wend.  671 
Whitehpud  r.  Price,  2Cromp.  M.  &  R. 

447;  1  Gale  151 22  Wend.  387 
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whin-head  v.  Tuckett,  15  East,  400.  408  23  Wend.  260 
Whitelocke  v.  Baker.  13  Ves..  Jr.  514. . 

22  Wend.  280;  25  Wend.  222, 223 

Whitelocke  p.  Musgrove,  1  Cromp.  & 

M.  '.I!.. -,1» 25  Wend.  271,  274 

Whittteld  r.  Le  Despencer,  2  Cowp.  754 

• 2.-,  Wend.  Ml.  41:.' 

Whitley  r.  Fawsett,  Sty.  U,  13  :.';;  Wend.  283 

Whitney  v.  Lewis,  21  Wend.  131 -'5  Wend.  117 

M'hitney  c.  Sterling,  14  Johns.  216;  16 

Johns.  210 ^'  Wend.  271.  L-75.  276 

Whitney  v.  Wrijjht,  15  Wend.  171.  ITS 

24  Wend.  225;  25  Wend.  43!) 

.  Haskell,  5  Mass.  155 24  Wend.  872 

v.  Oyer,  13  Johns.  124 24  Wend.  35»S 

Wilbraham  v.  Snow,  2  Keb.  588  ;  1  Sid. 

438 23  Wend.  498 

Wilbraham  v.  Snow,  2Saund.  47 22  Wend.  295 

Wilcox  v.  Smith,  5  Wend.  231 24  Wend.  537 

Wilford  v.  Beaseley,  3  Atk.  501 2t5  Wend.  354 

Wilkesr.  Jacks.  Peake.  202 23  Wend.  388 

Willkins  p.  HollinK8worth,6  Wheat.241  2(!  Wend.  226 

Wilkinson  v.  Jett.  7  Leiffh,  115, 117 24  Wend.  426 

Wllksr.  Back,  2  East.  142 

22  Wend.  335.  338 ;  23  Wend.  441 

Willard  v.  Dorr,  3  Mason  164 24  Wend.  510 

Wlllard  v.  Warren,  17  Wend.  258,  259. . .  23  Wend.  318 
Williams  v.  Bartholomew,  1  Bos.  &  P. 

326 23  Wend.  395 

Williams  v.  Brown,  4  Johns.  Ch.  682...  26  Wend.  99 
Williams  v.  Cutting,  2Ld.  Raym.  825...  26  Wend.  448 
Williams  v.  East  India  Co.,  3  East,  192 

193,  201 23  Wend.  406,  407 ;  26  Wend.  582,  590 

Williams  v.  Everett,  14  East.  582 

24  Wend.  12,262.  263 

Williams  v.  Frith,  Doujr.  198 23  Wend.  457 

Williams  p.  Goude,  1  Hagg.  Eccl.  577, 

581,595 22  Wend.  539 

William  v.  Grander,  4  Day.  444 24  Wend.   49 

Williams  w.  Lee,  3  Atk.  223....  ..  22  Wend.  525 

Williams  P.  Littlefleld,  12  Wend  362....  26  Wend.  372 

Williams  v.  Matthews.  3  Cow.  252,  262..  23  Wend.  384 

Williams  v.  Merle,  11  Wend.  80 22  Wend.  295,  306 

Williams  v.  Robinson,  13  La.  419,  421... 

...  23  Wend.  384, 386 

Williamson  v.  Allison.  2  East,  446, 448  n. 

452 24  Wend.  103, 418 

Williamson  v.  Dale,  3  Johns.  Ch.  290.. 

26  Wend.  157, 162 

Wlllinars  v.  Consequa,  1  Pet.  C.  C.307-.  25  Wend.  345 

Willinkr.  Miles,  1  Pet.  C,  C.  429 24  Wend.   92 

Willink  v.  Reekie,  19  Wend.  82 24  Wend.  Ill 

Willouffhby  r.  Backhouse,  2  Barn.&  C. 

821;  4  Dowl.  &  R.  539 23  Wend.  309,  496 

Wilmarth  v.  Mountford,  4  Wash.  C.  C. 

79 24Wend.460 

Wilson  v.  Barker,  4  Barn.  &  Adol.  614.  23  Wend.  470 

Wilson  t>.  Bayly,  3  Bro.  P.  C.  388 

25  Wend.  ia5, 147. 151 

Wilson  v.  Codman.  3  Cranch.  193 24  Wend.  418 

Wilson  p.  Conine.  2  Johns.  230,  282 24  Wend.  395 

Wilson  v.  Green,  20  Wend.  189 23  Wend.  287 

Wilson  p.  Kymer,  1  Maule  &  S.  168  ....  26  Wend.  476 

Wilson  v.  Poulter,  2  Str.  859 22  Wend.  342 

Wilson  P.  Wilson,  2  Dow.  283 26  Wend.  311 

Wlltu.  Ogrden,  13  Johns.  56 22  Wend.  582 

Wiltshire  p.  Sims,  1  Camp.  258 28  Wend.  223 

Wimple  v.  Fonda.  2  Johns.  288 25  Wend.  125 

Winch  v.  Keeley,  1  T.  R.  619 24  Wend.   12 

Winchell  p.  Latham.  6  Cow.  682 24  Wend.  353 

Winchester's  case,  6  Co.  23  o 26  Wend.  290 

Windham  v.  Chetwynd,  1  Burr.  414,  421 

26  Wend.  333.  337 

Whine  p.  Van  Schaick.  9  Wend.  448  ...  22  Wend.  673 
Winslow  v.  Ancrum,  1  McCord's  Eq. 

104 22  Wend.  161 

Winterlngbam  v.  Lafoy,  7  Cow.  735.23  Wend.  467,  495 

Withy  P.  Thurliston,  Amb.  555 23  Wend.  522 

Witinan  t'.  Lex,  17  Serp.  &  R.  88.  93.22  Went).  444.  455 
Witiner  v.  Schlattcr.  2  Rawle.  S>9,  366..  22  Wend.  554 

Witter  p.  Richards.  10  Conn.  87,  43 24  Wend.  401 

Wofilam  v.  Copperthwaite,  2  Dall.  68, 

69 25  Wend.  615 

Wolcott  r.  Van  Santvoord,  17  Johns. 

248 24Wcnd.376 

Wolf  r.  Merritt.  21  Wend.  337 25  Wend.  fi75 

Wolf  i).  Summers.  2  Camp.  631 26  Wend.  595 

Wollstonecraft  Matter  of,  4  Johns.  Ch. 

80 25  Wend.  73, 102 

Wood  v.  Braddick.l  Taunt.  104 24  Wend.  205 

Wood  v.  Brown.  1  Stark.  217 23  Wend.  391 

WI.CMI  p.  Gunston,  Sty.  462 22  Wend  420 

Wood  v.  Jackson.  8  Wend.  35 25  Wend.  434 

Wood  p.  Jefferson  Co.  Bank,  9  Cow. 

194 23  Wend.  206 

Wood  v.  Lowry,  17  Wend.  492 23  Wend.  659,  672 
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Wood  v.  Marine  Ins.  Co.,  14  Mass.  31... 

24  Wend.  332,  334,  336 

Wood" i".  Peake,  8  Johns.  69,  71,  72... 23  Wend.  228,  502 

Wood  v.  lorry.  6  Wend.  562 23  Wend.  500 

Wood  v.  Vanarsdale,  3  Kawle,  401,  405, 

406  23  Wend.  493;  24  Wend.  141 

Wood  v.  Veal,  5  Barn.  &  Aid.  454 22  Wend.  436 

Wooderman  v.  Baldock,  8  Taunt.  676.. 

23  Wend.  673;  26  Wend.  531 

Woodward  v.  Aston,  1  Vent.  297 22  Wend.  393 

Woodward  v.  Murray,  18  Johns.  400 23  Wend.  465 

Woodworth  v.  Bank    of  America,  19 

Johns.  391,  418-422 24  Wend.  378 

Woodyer  v.  Hadden,  5  Taunt.  135,  126, 

137  ---- 23  Wend.  435,  436,  447,  449 

Woolcott  v.  Goodrich,  5  Cow.  714 25  Wend.  201 

Woolley  v.  Constant,  4  Johns.  54 22  Wend.  365 

Woolnoth  v.  Meadows,  5  East,  463 25  Wend.  200 

Worsley  v.  Wood,  6  T.  R.  710 24  Wend.  449 

Wrexham  v.  Huddleton,  1  Swanst.  514  23  Wend.  150 
Wright  v.  Hart,  18  Wend.  449,  453,  462, 

£53  23  Wend.  351,  352,  353 

Wright -v.  Ramscot,  1  Saund.  84 23  Wend.  359 

Wright  w.  Russell,  cited  2  Cowp.  660...  23  Wend.  454 


Wright  v.  Sharp,  1  Salk.  288.. 22  Wend.  564- 

Wright  17.  Tuttle,  4  Day.  313 24  Wend.  162 

Wright  v.  Welbie,  1  Chit.  49...  22  Wend.    83- 

Wright  v.  Williams,  2  Wend.  632,  636  ..  22  Wend.  626 

Wright  17.  Woodgate,  1  Gale,  329 22  Wend.  421 

Wyatt  D.  Gore,  Holt  299 23  Wend.   31 

Wyllieu.  Wilkes,  Doug.  523 22  Wend.  367 

Wyinanv.  Mayor  of  N.  Y.,  11  Wend.  48(5 

22  Wend.  435,  436,  438, 473- 

Y. 

Yates' case,  4  Johns. 359...  ..  21  Went!.  47 

Yates  17.  Bell,  3  Barn.  &  Aid.  643 24  Wend.  262 

Yates  17.  People,  6  Johns.  337 25  Wend.  100 

Yates  v.  People,  6  Johns.  428,  429,445, 

468 25Wend.  78 

Yates  v.  Whyte,  4  Bing.  N.  C.  272  ;  33 

Com.  L.  Rep.  349. 25  Wend.  165 

Youngblood  v.  Lowry,  2  McCord,  39...  23  Wend.  475 
Ypsilanti  Bank  v.  Martin,  (Not  Rep.)..  24  Wend.  116 

Z. 

Zouch  17.  Thompson.  1  Salk.  210,  211....  24  Wend.  103 


LAWS    OF  N.    Y.    CITED. 


Laws  of  1805,  p.  232 26  Wend.  400 

Laws  of  1806,  ch.  138.  sec.  4 24  Wend.    28 

Act  of  Apr.  6, 1805,  sec.  5. 23  Wend.  415 

Act  of  Apr.  2,  1806,  sec.  4 23  Wend.  415 

Act  of  1807,  ch.38.... 23  Wend.  22(5 

Laws  of  1814,  p.  198 26  Wend.   53 

Laws  of  1817,  ch.  262,  sec.  3 26  Wend.  500 

Laws  of  1818,  ch.  206 24  Wend.   26 

Laws  of  1819,  p.  46,  sec.  13 25  Wend.  691 

Laws  of  1819,  p.  116,  117,  sees.  2-4 23  Wend.    64 

Laws  of  1819,  p.  214,  sees.  3,4 24  Wend.  167 

Laws  of  1820,  p.  183,  sec.3 26  Wend.  490 

Laws  of  1820,  p.  190.  sec.  21 26  Wend.  490 

Laws  of  1820,  ch.  202,  sec.  3 26  Wend.  500  I 

Laws  of  1821,  p.  36 23  Wend.  376 

Laws  of  1821,  p.  64,  ch.  72.... 25  Wend.  19,  21.  38,  44,  48 

Laws  of  1823,  p.  40,  sec.  3.. 25  Wend.   24 

Laws  of  1823,  p.  63  sec.  8 23  Wend.  417 

Laws  of  1823,  p.211,sec.  9. 24  Wend.544;  25  Wend.  38,  39 

Laws  of  1823,  p.  418 24  Wend.  216 

Laws  of  1825,  p.  398 26  Wend.  645 

Laws  of  1825,  450,  p.  sec.  6 23Wend.257 

Laws  of  1825,  p.  450,  sec.  7 23  Wend.  204,  245,  246 

Laws  of  1826,  p.  193 26  Wend.  609 

Laws  of  1826,  p.  a59 24  Wend.  183 

Laws  of  1827,  p.  203.  sec.3 24  Wend,  183 

Laws  of  April  5, 1828, 180.  ch.  164 23  Wend.  278 

Laws  of  1830,  p.  18,  sec.  1 25  Wend.  409 

Laws  of  1830,  ch.  56,  p.  42 24  Wend.  250 

Laws  of  1830,  p.  64 24  Wend.  217,  218 

Laws  of  1830,  p.  79,  sec.  16 22  Wend.  353 

Laws  of  1830,  p.  352,  sees.  30,  33,  34 24  Wend.  236 

Laws  of  1830,  p.  385,  sec.  4.... 24  Wend.  217,  218 

Laws  of  1830,  p.  400,  sec.  53 23  Wend.  246 

Laws  of  1831,  p.  49,  sec.  5 23  Wend.  213.  220 

Laws  of  1831,  p.  403,  sec.  33 

,„ 23  Wend,  336;  24  Wend.  486 


Laws  of  1832,  p.  18 26  Wend.  601 

Laws  of  1832,  p.  297 24  Wend.  408 

Laws  of  1833,  p.  20,  sec.  5 25  Wend.  409 

Laws  of  1833,  p.  395,  sec.  8.. 24  Wend.  234 

Laws  of  1833,  p.  484,  sec.  1 23  Wend.  420 

Laws  of  1833,  p.  499,  sees.  1,  2,  8, 11, 12..  23  Wend.  459 

Laws  of  1834,  ch.  94. 24  Wend.  576 

Laws  of  1834,  p.  108,  sees.  42,  45 23  Wend.  335,  459 

Laws  of  1834,  p.  118 25  Wend.  21 

Laws  of  1834,  p.  118,  ch.  94. 22  Wend.  171 

Laws  of  1834,  p.  265 22  Wend.  352 

Laws  of  1834,  ch.  279,  sec.  1 26  Wend.  49» 

Laws  of  1834,  p.  286 26  Wend.  600 

Laws  of  1834,  p.  333,  sec.  1.. 25  Wend.  409 

Laws  of  1834,  p.  410 25  Wend.  464 

Laws  of  1835,  p.  136 26  Wend.  135 

Laws  of  1835,  p.  304 25  Wend.  23& 

Laws  of  1835,  p.  340 25  Wend.  464 

Act  of  Apr.  13, 1836 23  Wend.  41T 

Laws  of  1836,  p.  512,  sec.  31 24  Wend.  112 

Laws  of  1836,  p.  582,  ch.  385,  sees.  1,  2. . .  24  Wend.  417 

Laws  of  1836,  p.  700 23  Wend.  15;  26  Wend.  641 

Laws  of  1836,  p.  794,  ch.  526 22  Wend.  628,  647 

Laws  of  1837,  p.  72 23  Wend.   40 

Laws  of  1837,  p.  72 23  Wend.  408 

Laws  of  1837,  p.  504.. 26  Wend.  647 

Laws  of  1837,  p.  532,  sec.  43 25  Wend.  236 

Laws  of  1837,  p.  538,  ch.  461,  sec.  3 24  Wend.  238 

Laws  of  1838,  ch.  243,  sec.  1,  p.  232 24  Wend.  265 

Laws  of  1838,  p.  250,  sees.  21,  22.. 24  Wend.  347 

Laws  of  1839,  p.  96 22  Wend.  21, 171 

Laws  of  1839,  ch.  116 24  Wend.  577 

Laws  of  ia39,  ch.  174 23  Wend.  153 

Act  of  1840.  sec.  5 25  Wend.  685 

Laws  of  1840,  p.  199,  sec.  9 25  Wend.   39 

Laws  of  1840,  p.  257 25  Wend.  18,  23,  681 

Laws  of  1840,  p.  327,  sec.  13 25  Wend.  678 


EE VISED    LAWS    CITED. 


1R.L.53 24Wend.l95  1  R. 

1R.L.72...  22Weud.l45  1  R. 

1R.  L.  56,  ch.4 24  Wend.  197  1  R. 

1  R.  L.  75,  sec.  1 24Wend.    93  1  R. 

1R.L.79..  26Wend.a56  1  R. 

1R.L.104..  36Wend.42l  1  R. 

1R.L.125...  23Wend.631  1  R. 

1R.L.187 26Wend.    51  1  R. 

I  R.  L.  228, 232,  sec.  6 23  Wend.  226  1  R. 

1R.L.232 _ 23Wend.231  1  R. 

1R.  L.  58...  24  Wend.  195  1  R. 

1  R.  L.  23f>. . .  .  -  23  Wend.  232  1  R. 

1R.L.264 22Wend.294  2  R. 

1  R.  L.  316,  sec.  21 25  Wend.  233  2  R. 

1  R.  L.  339,  sec.  15 24  Wend.  544  2  R. 

1  R.  L.  353,  sec.  13 23  Wend.  300  I  2  R. 


L.369,sec.l 24  Wend.   93 

L.  441,  sec.  23 22  Wend.  612 

L.  443,  sec.  27 24  Wend.    78 

L.  451,  sec.  24,  34  ... 24  Wend.  166 

L.  453,  sec.  29 24  Wend.  168 

L.  462,  sec.  5 24  Wend.  503 

L.  463,  468,  sees.  8, 19 23  Wend.    64 

L.  506,  ch.  203,  sec.  50 22  Wend.  159 

L.  521,  sec.  13 23  Wend.  296 

L.  521,  sec.  13 23  Wend.  300 

L.  525,  sec.  29 25  Wend.  422 

L.  541  ..     ..  25  Wend.  233 

L.  158,  sec.  22 23  Wend.  461 

L.  219,  ch.  138,  sec.  1 24  Wend.   26 

L.  390,  sec.  133...  24  Wend.  240 

L.  417...  ..  23  Wend.  645 


REVISED    STATUTES    CITED. 


1R.S.42.... 26  Wend.  604 

1  R.  S.  56,  sec.  1 ..26Wend.314 

1R.  S.  92,  sec.  2 24  Wend.  411;  25  Wend.  42,  44 

1  R.  S.  98,  sec.  15 24  Wend.  411 

1  R.  S.  106,  sec.  l,2ded. 23  Wend.  503 

1  R,  S.  107,  sec.  9 23  Wend.  417;  26  Wend.  609 


1  R.  S.  108,  sec.  15. ..  25  Wend.   45 

1  R.  S.  109,  sec.  29 23  Wend.   15 

1R.  S.110 25Wend.   52 

1R.  S.  Ill  ..  25  Wend.   52 

1  R.  S.  114,  sec.  13 .23  Wend.  15;  26  Wend.  640 

1  R.  S.  124,  sec.  49 24  Wend.  217 
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CITATIONS. 


1  R.  8.  1».  sec.  8 
i  H  s  I'M  see  1 

K  S     43 «  Wend.  6U».  810 

lR:S.16«;secV* »  Wend.  321 

1  R.  8. 188,  sec.  8 »  Wend.  609 

1  R  8.  808    .  28  Wend.  419 

I  R.  S.220:  sees.  15, 16 »  Wend.  MM 

1  R  8.236  23Wend.232 

1  R.  S.284'.:: g  Wend  2114 

1R.8.282  25Wend.218 

2  R.  3.  328,"ie£;97Y98.  2d  ed 23  Wend.  301 

1R.  8.880,857 S2'°S-68 

1  R.  8.  384.  sees.  1,  8 SK811?-    59 

1  R.  8.  387,  sec.  5 28  Wend.   15 

1  R.  8.  876,  sec.  58 24  Wend.  2 18 

1R.  8.  376.  sec.  59 24  Wend.  218 

1  R.  8.  379.  sec.  71 24  Wend.  21« 

1  R.  8.  386,  sec.  37 24  Wend.  270 

1  R.  S.  387.  sees.  1-4 24  Wend.  270 

1  R.  8.448 25  Wend.  471 

1R.S.449  25Wend.    43 

1  R.  S.  450,  sec.  16, 2d  ed 24  Wend.  28 

1  R.  8.  451.  sec.  24 24  Wend.  166 

1R.S.453.. 25  Wend.   44 

1  R.  8.  477-485,  sees.  55-90 24  Wend.  268-270 

1  R.  8.  500,  sec.  1.  sub.  3 24  Wend.  495 

1  R.  8.  500-505,  sees.  6, 16-18 23  Wend.  449,  450 

1R.  S.  501.  sec.  1.  sub.  3 24  Wend.  492 

1  R.  8.  510.  sees.  58-60 25  Wend.  455 

1  R.  S.  511,  sees.  63,  66,  67.23  Wend.  331 ;  25  Wend.  454 

1  R.  S.  511,  sec.  65 23  Wend.  331 

1  R.  S.  511.  sec.  67.  2d  ed 23  Wend.  326.  331 

1  R.  S.  514.  sees.  57-91 23  Wend.  361-383 

1  R.  S.  515,  sees.  69-72 23  Wend.  332 

1  R.  S.  515.  sees.  88,  90,  94.  95 25  Wend.  45k  455 

1  R.  S.  515.  sec.  95 23  Wend.  331 

1  R.  S.  517.  sees.  77.  78 24  Wend.  368 

1  R.  S.  517,  sec.  104 24  Wend.  495 

1  R.  8.  517.  sec.  106, 2d  ed 23  Wend.  451 

1  R.  8.  518.  sees.  1.  2,  84 24  Wend.  493 

1  R.  S.  530.  sec.  129.  2d  ed 22  Wend.  135 

1  R.  S.  521,  sec.  100 24  Wend.  492 

1  R.  S.  517.  521,  sees.  106, 135.  2d  ed 23  Wend.  448 

1  R.  S.  521,  sec.  Ii5 23  Wend.  451 

1  R.  S.  528,  sees.  130.  131 - 25  Wend.  367 

1  R.  S.  581.  584,  587, 2d  ed.... 23  Wend.  232 

1R.  8.583... 25  Wend.  367-369 

lR.8.584,2d  ed 23  Wend.  213 

1  R.  S.  587,  sec.  33,  2d  ed 23  Wend.  219 

1R.S.  594  23  Wend.  583 

1R.  S.  598,  sec.  48...  22  Wend.  600 

1  R.  8.599,  secs.l,  2 24  Wend.  347 

1  R.  S.  600,  sees.  57-59 22  Wend.  593,  594 

1R.  8.602,  2d  ed 22  Wend.  107 

1  R.  S.  604.  605,  sec.  4,  2d  ed 23  Wend.  257 

1R.  8.633....  24Wend.343 

1R.  S.  63t,  tit.  3...  24  Wend.    86 

1  R.  8.  645,  646,  sees.  1.  2,  2d  ed 23  Wend.   48 

1  R.  S.  649,  sec.  5 25  Wend.  620 

1  R.  8.  660.  sec.  69 25  Wend.  620 

1  R.  8.664,  art.  4 23  Wend.  419,  421 

1  R.  S.  708.  sec.  6 25  Wend.  650 

1R.  8.711 23  Wend.  158 

1  R.  S.  714...  26  Wend.  517 

1  R.  S.  718 25  Wend.  218 

1  R.  S.  718,  sec.  14 24  Wend.  663 

1  R.  8.  719,  sec.  28 26  Wend.   20 

1  R.  S.  721 24  Wend.  661,  663 

1  R.  8.  722,  723.  sec.  55 22  Wend.  486 

1  R.  8.  723,  sees.  14-16 26  Wend.  236 

1  R-  8.  728-729,  sees.  55.  56,  60 22  Wend.  491-493 

1  R.  S.  733,  sec.  74 22Wend.347 

1  R.  8.  732,  sees.  77,  79,  113,  114,  117 22  Wend.  508 

1R.  S.  736 24  Wend.  446 

1  R.  S.  738,  sec.  22.  3d  ed 24  Wend.    78 

1  R.  8.  738,  sec.  137 24  Wend.  202 

1  R.  S.  739 24  Wend.  635 

1R.  8.740 24  Wend.  197 

1  R.  8,  741.  sec.  8 24  Wend.  196 

1  R.  8.  745,  sec.  9 25  Wend.  285 

1  R.  8.  748,  sec.  15 ..  24  Wend.   93 

1  R.  S.  753 24  Wend.  501 

IRS.  757 25  Wend.  274 

1R.8.  759 26  Wend.  274;  26  Wend.  339 

1  R.  S.  760.  sees.  2-4 24  Wend.  3fi3 

1  R.  8.  761,  762,  sees.  1,  2,  2d  ed 24  Wend.  601 

1  R.  8.  762.  sec.  3,  sub.  1 24  Wend.  664 

1  R.  8.  764,  2d  ed 23  Wend.  89, 158 

1  R.  8.  766 23  Wend.  120 

1  R.  8.  768,  sec.  14 23  N>  end.  160 

1  R.  8.  772,  sec.  5 24  Wend.  115 

1  R.  8.  781,  sec.  30 26  Wend.   55 

1  R.  8.  797,  sec.  1.  2d  ed 22  Wend.  586 

2R.  8.4 28  Wend.  297 

3  R.  8.  7,  sees.  40,  41,  2d  ed... 

24  Wend.  327,  366 ;  28  Wend.  331 
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2  R.  S.  10,2ded 22  Wend.  587 

2  R.  8. 10,  sec.  57 28  Wend.  318.  31« 

2  R.  8. »,  sees.  88-41 22  Wend.  572,  573 

2  R.  8.  29.  sec.  31 25  Wend.  416 

2  R.  8.  29.  sec.  82 25  Wend.  416 

2R.  8.32,  sec.  62 23  Wend.  479 

2  R.  8.  52.  tit.  2 24  Wend.  86 

2  R.  8.  52,  sees.  18,  28 25  Wend.  416 

2R.  8.  64.  sec.  40 28  Wend.  336 

2  R.  8.  70,  2d  ed 24  Wend.  326,  827 

2  R.  S.  70,  sec.  2.  new  ed.  (2  ed.) 24  Wend.  40 

2R.  S.  70.  sec.  5.  2ded... 

23  Wend.  858.  859;  24  Wend.  121;  25  Wend.  398,  890 

2  R.  S.  70,  sec.  7.  2d  ed 24  Wend.  121,  12« 

2  R.  S.  71,  sees.  9, 10 23  Wend.  660;  24  Wend.  121 

2  R.  8.  72,  sec.  4 23  Wend.  657,  660;  24  Wend.  131 

2  R.  8.  83,  sees.  9, 10 24  Wend.  192 

2  R.  S.  88,  sees.  32.  38,  89,  42 23  Wend.  478-480 

2  R.  8.  90,  sec.  41 22  Wend.  640.  642 

2R.8.96  ...  23Wend.603 

2R.  8. 102 86  Wend.  80 

2R.  8. 109 26  Wend.  236 

2  R.  8. 129,30.  sees.  3.  5.  6, 12, 14 22  Wend.  170 

2  H.  S.  133,  sec.  28.  2d  ed 22  Wend.  174 

2  R.  8. 135,  sec.  53 28  Wend.  347 

2R.  8.136 25  Wend.  247 

2R.  8.136,  2d  ed 23  Wend.  670 

2  R.  S.  136,  sees.  3,  4 26  Wend.  271.  351,  352 

2  R.  S.  136,  sec.  5 23  Wend.  855 

2  R.  S.  137.  sec.  1 23  Wend.  559.  678 

2  R.  S.  142.  144, 145.  sees.  22,  23,  35, 38,  40- 

42 22  Wend.  171 

2  R.  S.  144,  sec.  39.' 25  Wend.  171.  388 

2  R.  8. 144 25  Wend.  75 

2  R.  S.  149,  sec.  19,  2d  ed 25  Wend.  408 

2  R.  S.  160.  sec.  12,  2d  ed 23  Wend.  370 

2  R.  S.  162.  sees.  26,  43 23  Wend.  337 

2R.  S.  166,  sec.  26 25  Wend.  253 

2  R.  S.  173,  sees.  38,  39.  41,  42 26  Wend.  76, 104 

2  R.  S.  173.  sec.  93 23  Wend.  370 

2  R.  S.  193,  201.  202,  sees.  34,  35 23  Wend.  337 

2  R.  S.  203,  sec.  14 24  Wend.  528 

2  R.  S.  204,  215.  216,  223 25  Wend.  40 

2  R.  S.  204-216,  sees.  22. 27, 28.25  Wend.  11,  246,  545.  576 

2R.  8.208 26  Wend.  213 

2  R.  8.213 25  Wend.  42 

2  R.  S.  214,  sec.  60.  2d  ed 23  Wend.  49 

2R.  8.216 24  Wend.  57(i 

2R.  S  216.  sec.  29 24  Wend.  543 

2  R.  S.  217,  sees.  32,  33...  - .  25  Wend.  24 

2  R.  S.  219-222,  sees.  9, 12,  21 ...24  Wend.  28,  29 

2  R.  S.  221,  sec.  1,  2d  ed 23  Wend.  248 

2  R.  S.  221.  oec.  5,  2d  ed 24  Wend.  603 

2  R.  8.  224,  sec.  18,  2d  ed 24  Wend.  489 

2  R.  8.  225.  sec.  1 23  Wend.  377 

2R.  8.230 26  Wend.  562 

2  R.  S.  235,  2d  ed 23  Wend.  483 

2  R.  S.  235,  sees.  36,  37 23  Wend.  433,  482 

2  R.  S.  236,  sees.  44,  54 24  Wend.  444 

2  R.  S.  238,  pt.  3,  ch.  5,  tit.  2,  2d  ed 24  Wend.  609 

2  R.  S.  254,  sec.  52,  2d  ed 24  Wend.  55 

2  R.  8.  261,  sees.  1,  2 25  Wend.  422 

2  R.  S.  284,  sec.  17 25Wend.434 

2  R.  S.  265,  sec.  24.  2d  ed 24  Wend.  609 

2  R.  S.  268,  sec.  243 23  Wend.  377 

2R.  8.269 25  Wend.  409 

2  R.  8.  274,  sees.  6.  7 24  Wend.  386 

2  R.  S.  274,  sec.  7.  2d  ed 23  Wend.  40 

2  R.  S.  277,  sees.  28.  29.  2d  ed 24  Wend.  382 

2  R.  S.  281,  sec.  32 22  Wend.  647 

2  R.  S.  284.  sec.  11 22  Wend.  569 

2  R.  S.  286.  sec.  59 23  Wend.  608 

2  R.  S.  288,  sec.  61 24  Wend.  182 

2  R.  S.  288,  sees.  9. 10 22  Wend.  159,  569 

2  R.  S.  289,  sec.  13 24  Wend.  279 

2  R.  S,  290,  sec.  20,  2d  ed 24  Wend.  141 

2  R.  S.  293,  sec.  46.  sub.  3 22  Wend.  118 

2  R.  8.294 24  Wend.  635 

2  R.  S.  298,  sec.  31 26  Wend.  52 

2R.  S.299.2d  ed 23  Wend.  300 

2  R.  S.  300,  sec.  48 28  Wend.  421 

2  R.  S.  303,  sec.  1 22Wend.611 

2  R.  S.  305.  sec.  40.  2ded 24  Wend.  338 

2  R.  S.  305.  306,  sees.  43,  48,  49 24  Wend.  18.  22 

2  R.  S.  315.  sec. 24.  sub.  1.  4,  5.  2d  ed....  23  Wend.  40 
2  R.  S.  317,  sees.  1,  5,  7, 11. 13, 15,  23,  24, 

35,36.61...  22Wend.512 

2  R.  S.  342.  sees.  74-77 22  Wend.  562.  563 

2  R.  S.  344.  sees.  7.  8 23  Wend.  410 

2  R.  8.  345.  sec.  10.  2d  ed 23  Wend.  250 

2R  S.  352,  sec.  10 23  Wend.  375 

2  R.  S.  aw 22  Wend.  492 

2  R.  S.  359,  sec.  3 23  Wend.  378 

2  R.  8.  365,  sec.  8. . .  .  -  24  Wend.  489 
2R.  8.366...  ..  24  Wend.  490 
2  R.  8.366.  sec.  20 23  Wend.  667 


CITATIONS. 


xix 


-2  R.  S.  367,  sec.  32 24  Wend.  192 

•2  B.  S.  367,  sec.  22,  sub.  4 25  Wend.  370 

2R.  S.  367,  sec.  27 23  Wend.   15 

•2  R.  S.  373,  sec.  2 25  Wend.  650 

2  R.  S.  377,  sees.  2,4 23  Wend.  297 

2  R.  S.  384,  sees.  43, 46 22  Wend.  638 

2  R.  S.  387,  388,  sees.  96, 100, 2d  ed 22  Wend.  102 

-2  R.  S.  406... 25  Wend.  113 

2R  S.  404,  2d  ed 26  Wend.  505 

2  R.  8.  412.  sees.  8,  9 25  Wend.  656 

V  R.  S.  412,  sec.  10.  sub.  1,  2d  ed 23  Wend.  476 

3  R.  S.  413,  sec.  14,  2d  ed 23  Wend.  471.  472 

2  R.  S.  413,  sees.  16,  17 25Wend.397 

2  R.  S.  418 25  Wend.   42 

2  R.  S.  418,  sec.  183 23  Wend.  461 

2R  S.  421 25  Wend.  382 

2R.  8.422 25  Wend.    42 

2R.  S.  422,  sec.  28 24  Wend.  293 

2  R.  S.  430,  sec.  1 24  Wend.  178 

2  R.  S.  430,  sec.  5,  432 23  Wend.  466 

2  R.  S.  432,  433,  sees.  11, 12,  19,  47-49,  53- 

55 22  Wend.  603,  604 

2  R.  S.  435,  sec.  36 24  Wend-  178 

2R.  S.  439,  sec.  64 22  Wend.  603 

2  R.  S.  441,  sec.  84 23  Wend.  315 

H  R.  S.  446,  sec.  4 24  Wend.  258 

2  R.  8.  458.  sec.  26 22  Wend.  134 

2R.  8.458,  sec.  27 25  Wend.  479 

2  R.  S.  459,  sec.  33 26  Wend.  506 

2R.  8.469,  sees.  40,  41 25  Wend.  570 

2  R.  S.  471,  sec.  50 25  Wend.  98,  567,  571 

2  R.  S.  473,  sec.  92 25  Wend.  367 

2R.  S.  477,  sec.  2 .• 23  Wend.  479 

2  R.  S.  482,  sec.  28.  sub.  1 22  Wend.  594 

2  R.  S.  483,  sec.  39,  sub.  3 22  Wend.  106 

2  R.  S.  483.  sec.  39 

....23  Wend.  204, 206,  208,  232,  235,  245.  246,  258 

2  R.  S.  483,  sees.  39,  48 23  Wend.  212 

2R.  8.485 23  Wend.  569 

2R.  8.48).  sec.  48 23  Wend.  250 

2  R.  S.  485,  sec.  49.. 23  Wend.  208 

2  R.  S.  486,  490,  sees.  1,  57... 22  Wend.  590 

2  R.  S.  491,  sees.  7-14,  2d  ed 22  Wend.  622 

2R.  S.493,sec.  21 25  Wend.  697 

2R.  S.  494,  sees.  26-28 22  Wend.  590, 591 

2  R.  S.  499,  sec.  66.  2d  ed 23  Wend.  341 

2R.  8.505 22  Wend.  537 

2  R.  8.505,  sec.  97 26  Wend.  318 

2R.  8.506.. 22  Wend.  536 

2  R.  S.  508,  sees.  1,  5 22  Wend.  575 

2R.  8.511 23Wend.617 

2  R.  S.  511,  sec.  18,  2d  ed 24  Wend.  239 

2R.  S.  512,  sees.  14,  24-27 22  Wend.  612 

2  R.  S.  512.  sec.  28 25  Wend.  285 

2  R.  S.  514.  sec.  38,  2d  ed 22  Wend.  572,  575 

2  R.  S.  515,  sec.  1,  2d  ed 22  Wend.  586.  587 

2  R.  S.  516 23  Wend.  617 

2  R.  S.  517 26  Wend.  462 

2  R.  S.  518.  sec.  4 23  Wend.  60,    61 

2  R.  S.  518,  sec.  Ill 22  Wend.  135 


2R.  S.527,sec.20 22  Wend.  653 

2R.  8.529 23  Wend.  668 

2  R.  S.  537,  sec.  17 23  Wend.  102 

2  R.  S.  542,  sec.  4 23  Wend.    61 

2  R.  S.  542,  sec.  5 26  Wend.  461,  463 

2  R.  S.  546,  sec.  5. 22  Wend.  176 

2  R.  S.  553.  sees.  28,  31 25  Wend.  647 

2  R.  S.  563,  sees.  21,  23,  38,  73 25  Wend.    78 

2R.  S.  564,  sec.  53 25  Wend.  401 

2  R.  S.  573,  sec.  69 25  Wend.   82 

2  R.  S.  577,  sec.  3 22  Wend.  610 

2  R.  S.  578,  sec.  21 24  Wend.  356 

2  R.  S.  581,  583 23  Wend.  570,  575 

2  R.  S.  582,  sec.  45 24  Wend.  363 

2  R.  S.  583 23  Wend.  161,  582 

2R.  8.583,  sec.  39 23  Wend.  246 

2  R.  S.  584,  585,  sees.  28,  48 23  Wend.  562 

2R.  8.585 25Wend.258 

2  R.  S.  585,  sec.  48 23  Wend.  570 

2R.  8.587,  sec.  32 23  Wend.  210 

2  R.  S.  605,  sec.  16 23  Wend.  617 

2  R.  S.  609,  sec.  54,  2d  ed 25  Wend.  572 

2  R.  S.  618,  sec.  10 25  Wend.  468 

2  R.  S.  618,  sec.  31 22  Wend.  642 

2  R.  S.  620,  sec.  20 25  Wend.  467 

2R.  S.  622,  sec.  8.  2d  ed 22  Wend.  175 

2R.  8.656,  2d  ed 24  Wend.    41 

2  R.  S.  657 24  Wend.  534,  552.  580 

2R.  S.  657,  sec.  5 24  Wend.  569 

2R.  8.661 24  Wend.  584 

2  R.  S.  661,  sec.  10 24  Wend.  569 

2R.  8.673 23  Wend.  637 

2R.  8.692,  sec.  8.  sub.  6 22  Wend.  407 

2  R.  S.  704,  sees.  2-6 23  Wend.  639,  642 

2  R.  S.  719,  sec.  10 26  Wend.  297 

2R.  8.722,  sec.  53 26  Wend.  559 

2R.  S.  736 23  Wend.  636 

2  R.  S.  740.  sec.  2.  2d  ed.. 22  Wend.  489 

2  R.  S.  743,  sec.  8. 24  Wend.  551 

2R.  8.746.  sec.  12 22  Wend.  607 

2  R.  S.  747,  sec.  33 22  Wend.  297 

2R.  8.747,  sec.  34 22  Wend.  298 

2R.  8.778 24  Wend.  535 

2R.  S.  779,  sees.  5,  6 24  Wend.  197 

2  R.  S.  788,  sees.  10,  11 24  Wend.  366 

3  R.  S.  155,  sees.  8,  9,  35,  42,  45,  49,  50,  55, 

22  Wend.  513,  514 

3  R.  S.  220-224. 25  Wend.  667 

3R.  8.222 24  Wend.  479 

3  R.  S.  243,  255,  2d  ed 24  Wend,  250 

3  R.  S.  367,  sec.  2. 26  Wend.  641 

3R.  8.376 25  Wend.    42 

3R.  8.573,  2d'ed 24  Wend.  663 

3R.  S.  656 26  Wend.  362 

3R.  8.656,  2d  ed. 26  Wend.  350 

3R.  8.657,  2d  ed 23  Wend.  674 

3  R.  S.  App.  706_ 24  Wend.  609 

3R.  8.784,  7a5,  2d  ed.  App.  n 25  Wend.  572 

3R.S.828,2d  ed 22  Wend.  406 

3R.S.851...  ..  25Wend.468 


CONSTITUTION  OF  NEW  YORK  CITED, 


Art.  1.  sees.  2,  5 25  Wend.    15 

Art.  3,  sees.  1,  2,  3 25  Wend.   15 

Art.  4.  sec.  7 23 

Wend.  415,  417 ;  24  Wend.  561 ;  25  Wend.  11,  19,   25 

Art.  4,  sec.  8 24  Wend.  216 

Art.  4,  sec.  9 25  Wend.  18. 19,  24,    44 

Art.  4,  sec.  13 25  Wend.   23 

Art.  4,  sec.  14 23  Wend.  415,  417 

Art.  4,sec.  15 25  Wend.  15,    61 
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9*]  "THOMAS  v.  DAKIN. 

Questions  arising  under  the  GENERAL  BANKING 

LAW.t 

Citations— Act,  April  1838,  sees.  1-33;  2  Bac.  Abr., 
5;  2  Salk.,  237,  451;  Ld.  Raym.,  153,  680;  4  Burr., 
2200:  3T.  R.,  240;  IT.  R.,  575;  2  Mass.,  279;  5  Geo. 
IV.,  ch,  73,  sec.  5  ;  7  Geo.  IV.,  ch.  46,  67 ;  Coll.  Part., 
Am.  ed..  1834,  4,  5,  58,  sees.  2,  68,  70,  71,  143,  211,  212, 
239,  386,  395,  397,  399,  420,  427,  621.  624,  626,  640,  644, 
645,  654,  655;  1  Russ.,  458-462,  and  n.  a,  to  p.  460; 
Lawes  PL,  62,  ed.  1808  ;  Steph.  PI.,  289,  ch.  2.  sec.  5, 
Rule  6.  ed.  1824,  Phila.;  Gould  PL,  156,  1st  ed.,  ch.  3, 
sec.  174.  etseq.;  6  Munf.,  219;  IChit.,  49,  54;  1  Wm. 
Saund.,  228,o,  n.l:  1  Chit.  Prec.,  12,  Form,  No.  13, 
Am.  ed.,  1839 ;  3  Kent,  Com.,  53,  54,  3d.  ed.;  11  Bl. 
€om.,  123,  467,  469.  475 ;  Ang.  &  Ames.  Corp.,  2,  17, 
23,  45,  46,  47,  56,  58,  77,  109,  110,  349 ;  2  Jac.  L., 
Diet.  94,  Corp.  I ;  2  Kent,  Com.,  276,  277,  278,3d.  ed. 
2  Johns.  Ch.,  32(1,  324,  325;  1  Kyd,  Corp.,  2-4,  9,  13, 
17,  18,  19.  20,  50,  69,  70;  Dy.,  100,  pi.  70;  10  Co.,  23, 
28,  29.  30 ;  4  Barn  &  C.,  575 :  6  Dowl.  &  R.,  589 ;  15 
Wend..  265,  266;  4  Wh.,  636;  Cro.  Eliz.,  464;  2  R.  S., 
587, 388,  sees.  96. 100,  2d.  ed.:  483,  sec.  39,  sub.  3 ;  1  Bro. 
Adm.,  141 ;  1  Roll.  Abr.,  515 ;  Toll.  Ex.  ch.  4,  sec.  3, 
p.  136.  ed.  1803 ;  1  Wms.  Ex.,  546,  ed.  1832 ;  Cro.  Jac., 
159;  2  Bl.  Com.,  431,  432:  Johns.  Diet.,  4,  to  Associa- 
tion, 2;  2  Wend.,  133,  134.  ia5.  327,  338  ;  2  Gro.  Ch..  9. 
sees.  3,  8,  sub.  2:  Jesuit's  Diet,  of  1616 ;  2  Kyd,  Corp., 
448,  449 :  1  R.  S.,  603, 2d  ed.,  sees.  1, 2 ;  13  Wend..  325; 
2  Serg.  &  R.,  372,  373. 

n  ENERAL  BANKING  LAW.  This  was 
\T  an  action  brought  by  Anson  Thomas,  as 
president  of  an  association  called  The  Bank  of 
Central  New  York,  formed  under  the  Act  to 
Authorize  "  the  Business  of  Banking,"  passed 
Apr.  18,  1838.  for  the  recovery  of  three  bills  of 
1O*J  exchange,  drawn  by  the  defendant  *and 

•KThis  cause  was  argued  in  the  Supreme  Court  at 
the  July  Term,  1839,  and  decided  by  that  court  at 
the  following  October  Term.  A  majority  of  the 
court  held,  that  the  Act  to  Authorize  the  Business 
of  Banking,  passed  Apr.  18, 1838,  is  a  valid  and  con- 
stitutional law,  on  the  assumption  that  it  received 
the  assent  of  two  thirds  of  the  members  elected  to 
•each  branch  of  the  Legislature,  and  that  it  would 
be  presumed  to  have  been  thus  passed,  until  the 
fact  was  denied  by  plea ;  at  all  events  the  court  re- 
fused to  pass  upon  the  question  on  a  demurrer  to  a 
declaration  by  an  association  in  a  suit  for  the  recov- 
ery of  a  debt.  All  the  judges  concurred  in  the  opin- 
ion that  associations  formed  under  the  Act  are  cor- 
porations. 

During  the  session  of  the  Legislature  in  the  win- 
ter of  1840.  the  Court  for  the  Correction  of  Errors, 
heard  two  cases  argued, which  had  been  brought  up 
by  writ  of  error  from  the  Supreme  Court,  present- 
ing the  same  questions  which  arose  in  Thomas  v. 
Dakin.  and  the  decision  of  which  was  based  upon 
the  opinions  delivered  in  that  cause.  The  cases 
were  elaborately  argued  by  counsel;  and  after  ad- 
visement, opinions  were  delivered  by  the  President 
of  the  Senate,  the  Chancellor,  and  Senator  Ver- 
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discounted  by  that  Bank.  The  defendant  de- 
murred to  the  declaration,  which  commenced 
in  these  words:  "St.  Lawrence  County,  ss. 
Anson  Thomas,  who  is  president  of  the  Bank 
of  Central  New  York,  an  association  of  per- 
sons formed  for  the  purpose  of  banking,  un- 
der the  provisions  of  the  Act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled  'An 
Act  to  Authorize  the  Business  of  Banking ;' 
and  who  prosecutes  on  behalf  of  said  asso- 
ciation, pursuant  to  the  provisions  of  said  Act, 
plaintiff,  by  Kirkland  and  Bacon,  his  attor- 
neys, complains  of  Samuel  D.  Dakin,  defend- 
ant in  this  suit,  by  the  filing  and  service  of 
a  declaration  and  notice  of  a  rule  to  plead 
according  to  the  form  of  the  statute,  for  that, 
whereas,  etc.  (setting  forth  the  common  mon- 
ey counts,  and  an  insimul  computassent,  alleg- 
ing the  indebtedness  to  be  to  the  Bk.  of  Cen- 
tral New  York,  May  20,  1889,  and  the  promises 
to  have  been  made  to  the  Bk.,  concluding  to 
the  damage  of  the  Bk.,  of  $10,000);  and  there- 
fore, *the  said  plaintiff,  as  president  of  [*11 
the  Bank  of  Central  New  York,  brings  suit 
etc."  To  the  declaration  was  attached  a  no- 
tice, directed  to  the  defendant,  in  these  words: 
"  Take  notice,  that  the  following  are  copies  of 
the  drafts  or  bills  of  exchange,  which  will  be 
given  in  evidence  under  the  money  counts 
contained  in  the  above  declaration,  according 
to  the  statute,  etc."  Then  followed  what  pur- 
ported to  be  copies  of  three  bills  of  exchange:  1. 

planck,  for  an  affirmance  of  the  judgment  of  the 
Supreme  Court,  and  by  Senator  Root,  for  reversal. 
The  judgment  of  the  Supreme  Court  was  affirmed 
by  a  vote  of  22  to  1.  Whereupon  the  following  res- 
olutions were  adopted : 

1.  "  Resolved,  That  the  law  entitled  '  An  Act  to 
Authorize  the  Business  of  Banking,'  passed  Apr. 
18, 1838,  is  valid,  and  was  constitutionally  enacted, 
although  is  may  not  have  received  the  assent  of 
two  thirds  of  the  members  elected  to  each  branch  of 
the  Legislature."    This  resolution  was  adopted  by  a 
vote  of  23  to  1. 

2.  "  Resolved,  That  the  associations  organized  in 
conformity  with  the  provisions  of  the  Act  entitled 
'An  Act  to  Authorize    the  Business  of  Banking,' 
passed  Apr.  1,  1838,  are  not  bodies  politic  or  corpo- 
rate, within  the  spirit  and  meaning  of  the  Consti- 
tution."   This  resolution  was  adopted  by  a  vote  of 
22  to  3. 

The  causes  in  which  the  above  resolutions  were 
adopted,  are :  "  Warner  &  Ray  v.  Beers,  President 
of  the  North  American  Trust  and  Banking  Com- 
pany," and  "  Bolander  v.  Stevens,  President  of  the 
Bank  of  Commerce,  in  New  York,"  reported  in  a 
subsequent  part  of  this  volume. 
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A  hill  drawn  by  the  defendant  on  Ralph  Pom- 
eroy,  Esq., dated  Feb.  l,1889.for  $1. 127.50, pay 
able  three  months  after  date, to  the  order  oft  he 
drawer  and  indorsed  by  him  ;  2.  A  similar  bill 
between  the  same  parties,  for  $835.50,  dated 
Feb.  6,  1839,  pabable  three  months  after  date, 
drawn  and  indorsed  by  the  defendant ;  and  8, 
A  like  bill,  for  $3,000,  dated  Mar.  7.  1839. 
drawn  by  the  defendant  on  Cortlaud  Palmer, 
Esq.,  payable  at  sight,  to  the  order  of  C. 
Gould,  Esq.,  and  indorsed  by  Charles  Gould, 
president  of  the  Bk.  of  Central  N.  Y. 

To  this  declaration  the  defendant,  by  Mr. 
Ward  Hunt,  his  attorney,  put  in  a  general 
demurrer,  and  also  assigned  the  following 
causes  of  special  demurrer:  1.  For  that  it  no- 
where appears  in  the  said  declaration  that  An- 
son  Thomas,  the  plaintiff  in  said  suit,  had  any 
cause  of  action  against  the  defendant  for  any 
matter  or  thing  whatsoever  ;  but  on  the  con- 
trary, the  cause  of  action  therein  stated,  exists, 
if  at  all.  in  favor  of  the  Bk.  of  Central  N.  Y. ; 
2.  For  that  no  authority  exists  in  law  for  the 
plaintiff  to  sue  the  defendant  on  behalf  of  the 
Bk.  ot  Central  N.  Y..  or  upon  promises  made 
to  the  Bank  ;  3.  For  that  by  the  law  of  this 
State,  no  association  of  persons  not  incorpo- 
rated are  entitled  to  bring  an  action  in  the 
name  of  their  president,  but  only  in  their  in- 
dividual names  ;  and  4.  For  that  the  Act  in 
the  declaration  mentioned,  entitled  "  An  Act 
to  Authorize  the  Business  of  Banking,"  so  far 
as  the  same  purports  to  authorize  this  suit,  is 
a  violation  of  the  provisions  of  the  Constitu- 
tion of  this  State,  respecting  the  creation  of 
corporations,  and  is  void  ;  and  also,  that  the 
Act  is  void,  because  it  did  not  receive  the  as- 
sent of  two  thirds  of  all  the  members  elected 
1 2*J  *to  the  Legislature  of  this  State.  The 
plaintiff  joined  in  demurrer. 

The  cause  was  argued  at  the  last  term  by 
Ward  Hunt,  Esq.,  for  the  defendant,  and  by 
Charles  P.  Kirkland,  Esq..  and  Samuel 
A.  Foot,  Esq.,  for  the  plaintiffs. 

The  counsel  for  the  defendant  presented  the 
following  points  : 

I.  No  cause  of  action  appears  in  the  decla- 
ration, in  favor  of  Anson  Thomas,  but  the  in- 
debtedness and  promises  are  all  to  the  Bk.  of 
Central  N.  Y. 

II.  Associations  are  partnerships  of  individ- 
uals,  and   cannot  delegate  or  transfer  their 
right  to  sue  to  a  president,  but  must  sue  in 
their  own  names  unless  they  are  a  Corpora- 
tion. 

III.  The  Act  "  to  Authorize  the  Business  of 
Banking"  passed,  etc.,  authorizes  the  creation 
of  an  indefinite  number  of  corporations  at  the 
pleasure  of  individuals,  and  is,  therefore,  un- 
constitutional and  void. 

IV.  The  Central  Bk.  is  a  creation  of  this 
Act  and,  consequently,  illegal  and  void. 

The  first  and  second  points  he  observed  re- 
lated chiefly  to  the  form  of  the  proceedings, 
and  as  he  intended  to  submit  to  the  considera- 
tion of  the  court  only  what  he  deemed  mate- 
rial and  essential  difficulties  in  the  Act  by 
virtue  of  which  this  suit  is  brought,  he  would 
spend  no  time  upon  them.  The  general  prin- 
ciples of  pleading  and  of  the  common  law, 
clearly  require  that  suits  should  be  brought  in 
the  names  of  all  persons  interested  in  the 
claim  prosecuted,  and  that  no  one  or  more  can 
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sustain  a  suit  without  joining  the  others.  He 
also  supposed  that  a  declaration  laying  the 
promise  to  one,  the  indebted  ness  to  the  same 
person,  and  the  suit  in  the  name  of  a  different 
person,  would  be  clearly  bad.  He  insisted  that 
in  this  case  the  symmetry  and  the  consistency 
of  pleading  might  be  preserved,  and  yet  the 
proper  result  talie  place.  The  suit  being  in  the 
name  of  the  president,  the  promise  and  indebt- 
ness  should  also  be  laid,  as  made  and  accruing 
to  him,  and  by  force  of  the  statute  the  allega- 
tions would  be  sustained  by  the  production  of 
notes,  etc.,  due  to  the  Bank  itself.  These 
questions,  however,  *he  said  depended  [*13 
in  a  great  measure  upon  the  more  important 
proposition  that  these  institutions  are  corpo- 
rations. If  they  are  corporations,  their  right 
to  sue  in  the  name  of  their  president  is  not 
doubted,  which  question  h«  said  he  would" 
proceed  to  consider. 

Associations  formed  under  this  Act  are  cor- 
porations. The  Revised  Statutes,  Vol.  I.,  599; 
600,  declare  the- powers  belonging  to  corpora- 
tions, created  in  this  State.  Sec.  1.  Every 
corporation  has  power:  "1.  To  have  succes- 
sion by  its  corporate  name  for  the  period  lim- 
ited in  its  charter;  and  when  no  period  is  lim- 
ited perpetually;  2.  Tosueand  be  sued, complain' 
and  defend  in  any  courts  of  law  or  equity;  3. 
To  make  and  use  a  common  seal,  and  alter  the 
same  at  pleasure;  4.  To  hold,  purchase  and  con- 
vey such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter;  5.. 
To  appoint  such  subordinate  officers  and  agents, 
as  the  business  of  the  corporation  shall  require, 
and  to  allow  them  a  suitable  compensation;  6. 
To  make  by-laws  not  inconsistent  with  any  ex- 
isting law  for  the  management  of  its  property,, 
the  regulation  of  its  affairs,  and  for  the  trans- 
fer of  its  stock.  Sec.  2.  The  powers  enumer- 
ated in  the  preceding  section,  shall  vest  in  every 
corporation  that  shall  hereafter  be  created,  al- 
though they  may  not  be  specified  in  its  char- 
ter, or  in  the  Act  under  which  it  shall  be  incor- 
porated." 

These  sections  may  be  looked  upon  as  a  leg- 
islative definition  of  a  corporation,  and  wher- 
ever these  powers  and  characteristics  are  found 
to  exist,  a  corporation  is  found.  In  perfect 
accordance  with  this  definition,  is  the  common 
law  description  of  a  corporation.  A  corpora- 
tion is  known  by  its  qualities.  Whether  it  be 
called  a  corporation  or  not  is  of  no  importance, 
but  if  it  possess  the  requisite  powers  it  is  a  cor- 
poration. No  particular  words  are  necessary 
to  its  creation,  nor  is  it  necessary  that  it  should 
be  declared  or  intended  to  be  a  corporation  by 
the  Legislature.  2  Jac.  L.  D..  94;  Corp.,  I;  2 
Kent.  276,  3d  ed.;  Aug.  &  Ames,  17,  45,  46, 
54,  95,  21,  28,  88;  2  Johns.  Ch.,  320,  324;  1 
Kyd,  Corp.,  4,  70. 

The  ordinary  incidents  to  corporations  are: 
1.  To  have  perpetual  succession,  or  for  the- 
time  limited  in  their  charters;  *2.  To  sue  [*  14 
and  be  sued,  grant  and  receive  by  their  corpo- 
rate name;  3.  To  purchase  and  hold  lands  and 
chattels;  4.  To  have  a  common  seal;  5.  To- 
make  by-laws  for  the  government  of  the  corpo- 
ration; fi.  The  power  of  amotion,  or  removal  of 
its  members.  "Some  of  these  powers  are  to  be- 
taken  with  modification  and  restriction,  and: 
the  essence  of  a  corporation  consists  only  of  a 
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•capacity  to  have  perpetual  succession  under  a 
special  denomination  and  artificial  form,  and 
to  take  and  grant  property,  contract  obliga- 
tions, sue  and  be  sued  by  its  corporate  name, 
:and  receive  and  enjoy  in  common  grants 
of  privileges  and  immunities,"  Authorities 
.above  cited.  A  corporation  may  have  more 
than  one  name;  it  may  have  one  in  which  to 
•contract,  grant,  etc.,  and  another  in  which  to 
sue  and  be  sued.  It  may  be  known  by  differ- 
ent names  and  may  be  sued  in  either.  2  Bac. 
Abr.,  5;  2  Salk.,  237, 451;  Ld.  Raym.,  153,  680. 
A  name  of  some  kind  is  indeed  indispensable, 
.according  to  all  the  books,  and  according  to 
the  definitions  cited.  A  corporation,  therefore, 
is  an  association  of  individuals  having:  1.  Suc- 
cession or  existence  under  a  special  name  for 
the  period  limited  by  its  charter;  2.  Power  to 
•take  and  grant  property,  contract  obligations, 
sue  and  be  sued  under  a  special  name,  like  an 
individual;  3.  Power  to  receive  and  enjoy,  in 
common,  grants  of  privileges  and  immunities. 

All  associations  of  persons  for  the  transac- 
tion of  business  are  either  partnerships  or  cor- 
porations. The  law  recognizes  but  two  species 
of  existences,  corporations  and  natural  persons, 
and  all  unions  of  individuals  divide  themselves 
into  one  of  these  classes.  1  Bl.  Com.,  123.  The 
points  of  difference  between  partnerships  and 
•  corporations  are  numerous  and  plain.  In  part- 
nerships, each  partner  is  in  all  cases,  so  far  as 
the  public  is  concerned,  the  agent  of  his  co- 
partners and  may  bind  them — may  accept  bills, 
give  notes,  pay  money,  give  releases,  etc., 
whatever  may  be  the  agreement  between  them- 
selves. In  corporations,  the  officers  alone  are 
competent  to  act.  The  acknowledgment  of  a 
debt  by  a  partner  will  take  it  out  of  the  statute 
as  to  all;  in  the  case  of  a  corporation,  one 
15*]  member's  acknowledgment  *has  no  ef- 
fect. A  partnership  is  dissolved  by  the  death 
of  any  of  the  partners.  So  by  the  insanity  of 
either.  So  by  the  bankruptcy  of  either.  In 
many  cases  by  a  voluntary  act;  each  party  still 
retaining  all  his  property  in  the  concern.  A 
corporation  by  its  very  definition  cannot  be 
brought  to  a  close  in  any  of  these  modes.  One 
member  of  a  firm  can  in  no  case  sue  his  co- 
partners upon  a  partnership  transaction,during 
•the  continuance  of  the  partnership.  A  cor- 
porator, on  the  other  hand,  may  sue  or  be  sued 
'by  the  institution  of  which  he  is  a  stockholder. 
And  this  very  suit  is  brought  against  one  of 
the  principal  and  original  stockholders  of  the 
Bk.  of  Central  K  Y. 

The  definition  of  a  corporation  having  been 
given,  and  some  of  the  points  of  difference 
'between  a  corporation  and  partnership  exhib- 
ited, it  is  now  proposed  to  examine  the  Act  of 
1838,  to  ascertain  into  which  of  these  classes 
the  associations  therein  authorized  must  be  re- 
solved. This  examination,  it  is  confidently  be- 
lieved, will  show  that  they  possess,  not  only  all 
the  necessary  powers  of  corporations,  but  all 
the  powers  and  immunities  usually  bestowed 
by  the  Legislature  upon  banking  institutions. 
The  Act  in  question  provides:  Sec.  15.  That 
any  number  of  persons  may  associate  to  estab- 
lish offices  of  discount,  deposit,  etc.  Sec.  16. 
That  they  shall  make  a  certificate,  specifying, 
1.  The  name  to  be  used  in  the  business;  2.  The 
place  where  the  business  shall  be  transacted; 
3.  The  amount  of  stock  and  the  number  of 
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shares;  4.  The  names  of  the  stockholders;  5. 
The  duration  of  the  association;  and  that  this 
certificate  shall  be  recorded,  and  be  evidence 
for  and  against  them  on  all  occasions.  Section 
18  gives  power  to  the  persons  thus  associated 
in  the  business  of  banking,  to  purchase  bull- 
ion, foreign  coin,  receive  deposits,  etc.,  and 
authorize  the  exercise  of  such  incidental  pow- 
ers as  shall  be  necessary  to  carry  on  such  busi- 
ness, and  to  appoint  officers,  agents,  etc.  Sec. 
20.  Shares  are  personal  property,  and  unre- 
strictedly transferable.  Sec.  21.  All  contracts 
ou  behalf  of  the  association  are  to  be  signed 
by  the  president,  etc.  Sec.  24.  The  association 
may  hold  and  convey  such  real  estate  as  is  nec- 
essary for  the  purpose  of  the  association,  and 
as  may  be  necessary  to  take  for  *the  se-  [*16 
curity  of  its  debts.  Conveyances  shall  be  made 
to  the  president  or  his  successors,  who  may 
sell  and  convey  the  same  for  the  association, 
free  from  all  claim  of  the  stockholders  upon 
the  same;  and  it  shall  hold  no  real  estate,  ex- 
cept for  the  purposes  specified.  Section  19 
provides  that  the  association  shall  not  be  dis- 
solved by  the  insanity  of  any  shareholder. 
Section  23  provides,  that  all  suits,  actions  or 
proceedings  by  or  against  such  association, 
may  be  brought  in  the  name  of  the  president 
or  against  him,  and  shall  not  abate  by  his 
death,  resignation  or  removal;  and  that  all 
judgments  and  decrees  against  the  president 
shall  take  effect  only  upon  the  property  of  the 
association;  it  provides,  also,  that  no  share- 
holder shall  be  personally  liable,  unless  declared 
so  by  the  articles.  Here  are  found  every  essen- 
tial and  every  ordinary  attribute  of  a  corpora- 
tion, conferred  upon  these  associations:  1.  They 
may  exist  under  the  name  assumed  by  them 
for  any  period  and,  in  the  case  of  this  Bank, 
the  period  of  its  termination  is  fixed  at  some 
4,000  years  hence.  2.  They  may  sue  and  be 
sued,  complain  and  defend  in  any  court  of  law 
or  equity,  by  and  in  the  name  of  the  president 
or  other  officer,  and  no  individual  is  liable.  3. 
They  may  make  and  use  a  common  seal.  Un- 
der the  18th  section,  they  may  exercise  such 
incidental  powers  as  are  necessary  to  carry  on 
their  business,  and  under  this  may  make  a 
seal,  as  has  been  done  and  is  in  daily  use  by 
the  Bank  now  in  question.  4.  They  may  pur- 
chase, hold  and  convey  real  and  personal  es- 
tate— sections  18  and  24  expressly  authorizing 
this — though  in  the  case  of  real  estate,  the  con- 
veyance is  made  to  the  association  through  the 
channel  of  the  president.  5.  They  may  appoint 
officers  and  agents,  as  they  have  appointed 
president,  cashier,  etc.  6.  They  may  make 
by-laws.  This  is  an  indispensable  power,  and 
is  fully  authorized  by  the  general  clause  before 
quoted  from  section  18.  They  have  all  the 
qualifications  given  by  the  Revised  Statutes  to 
corporations.  1  R.  S!,  600. 

Beyond  all  question,  they  have:  1.  Succes- 
sion or  existence  under  a  special  or  artificial 
name  for  the  period  limited  by  their  charters 
or  articles  of  association;  2.  Power  to  take 
property,  contract  obligations,  sue  and  be  sued 
under  *a  special  denomination;  i.  e.,  un-  [*1  7 
der  an  appellation  different  from  that  which 
would  belong  to  the  associates  if  they  were  all 
sued  or  contracted,  etc.,  in  their  individual 
names;  3.  Power  to  receive  and  enjoy  in  com- 
mon (i.e.,  as  a  body)  grants,  privileges  and 
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immunities.  The  counsel  submitted  that  he 
had  established  the  proposition  that  the  insti- 
tutions authorized  by  the  general  Banking 
Law  of  1838,  possess  not  only  the  necessary, 
but  all  the  ordinary  powers  of  corporations, 
and  may  be  safely  written  down  corporations. 
He  instanced  the  Oneida  Bk.,  one  of  the  last 
banks  incorporated  by  the  Legislature,  and 
said  it  would  be  found  to  possess  no  one  pow- 
er or  capacity,  either  by  its  charter  or  by  the 
general  law,  that  the  institution  suing  in  this 
case  did  not  possess  to  an  equal  extent.  If ,  then, 
no  particular  words  are  necessary  to  create  a 
corporation,  and  if  a  corporation  is  known  by 
and  consists  of  its  qualities  and  attributes,  he 
said  it  would  seem  to  follow  that  these  institu- 
tions are  corporations. 

The  next  question  discussed  by  the  counsel 
was  the  following:  Can  the  Legislature  pass  a 
law  authorizing  the  creation  of  an  indefinite 
number  of  corporations,  at  the  pleasure  of  in- 
dividuals, and  without  any  direct  action  of  the 
Legislature  upon  the  particular  corporations  to 
be  created?  The  provision  of  the  Constitution 
of  this  State  affecting  this  question  is  found  in 
Art  VII.,  sec.  9,  and  is  in  the  following  words: 
"The  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature, shall 
be  requisite  to  every  bill  appropriating  public 
moneys  to  local  or  private  purposes,  or  creat- 
ing, continuing,  altering  or  renewing  any  body 
politic  or  corporate."  The  clause  in  question, 
he  insisted,  extended  to  and  restrained  the  cre- 
ation of  corporations  authorized,  as  well  as 
those  directly  created  by  the  Legislature.  An 
opposite  construction  would  preserve, perhaps, 
the  letter,  but  violate  the  whole  spirit  of  the 
article.  What  was  the  object  of  this  provision  ? 
Clearly  to  impose  a  restraint  upon  the  multi- 
plication of  corporations.  What  an  absurdity, 
then,  to  apply  it  to  a  case  where  one  corpora- 
tion is  to  be  brought  into  existence,  and  reject 
it  in  another,  whereby  thousands  may  spring 
into  life.  Again;  no  bill  dees  or  can  do  more 
than  authorize  a  corporation.  The  bill  creates 
18*]  it  after  *certain  acts  of  organization  have 
taken  place,  but  not  until  then;  and  if  these 
are  omitted,  no  corporation  comes  into  exist- 
ence. The  provision,  therefore,  applies  equally 
to  a  law  authorizing  corporations  and  to  a  law 
professing  to  create  them. 

To  prevent  the  excessive  increase  of  corpo- 
rations, and  particularly  of  moneyed  incorpo- 
rations, the  Convention  of  1821  imposed  new 
and  unusual  restrictions  upon  the  power  of  the 
Legislature  to  pass  laws  producing  that  result. 
They  declared  that  the  ordinary  legislative 
power,  to  wit:  a  majority,  should  not  be  com- 
petent to  bring  into  existence  a  corporate  be- 
ing. It  was  intended  that  the  application  for 
corporate  powers  in  every  given  case  should 
be  deliberately  examined,  and  that  before  the 
request  should  be  granted  in  any  instance,  two 
thirds  of  the  members  elected  to  each  house 
should  be  satisfied  of  its  propriety  and  neces- 
sity. The  discretion  and  judgment  of  the  Leg- 
islature is  required  upon  every  proposed  cor- 
poration, and:  so  great  is  the  caution,  that  the 
legislative  integrity  and  judgmentof  two  thirds 
must  be  exercised  and  satisfied  before  the  cor- 
poration can  be  created.  Any  number  of  cor- 
porations might  be  included  without  objection 
in  the  same  Act,  as  when  particularly  named, 
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the  judgment  of  the  Legislature  would  be  ap- 
plied to  each.  The  log-rolling  tendency  of  such 
an  Act  would  be  objectionable,  but  constitu- 
tionally no  objection  is  perceived.  The  exer- 
cise of  legislative  discretion  and  judgment  by 
the  law  in  question  is  entirely  removed,  and 
its  exercise  by  individuals  guided  by  no  pub- 
lic interest,  and  bound  by  no  public  engage- 
ments, but  governed  solely  by  a  regard  to  their 
own  interests,  real  or  imaginary.  He,  there- 
fore, submitted  that  the  passage  of  a  law  like 
that  of  1838,  authorizing  unlimited  creations 
of  corporate  existences,  is  at  war  with  the  spir- 
it and  intention  of  the  Constitution,  and  can- 
not be  sustained  by  the  courts. 

At  the  time  of  the  adoption  of  the  present 
Constitution,  laws  were  in  existence  authoriz- 
ing corporations,  in  certain  cases,  at  the  pleas- 
ure of  individuals.  These  went  to  authorize: 
1.  Colleges  and  academies;  2.  Religious  socie- 
ties; 3.  Library  associations;  4.  Medical  socie- 
ties; and  5.  Manufacturing  *incorpora- [*1O 
tions.  These  laws  were  not  intended  to  be  re- 
pealed, and  have  been  acted  upon  very  fre- 
quently since  that  time,  in  the  creation  of  acad- 
emies, colleges,  churches,  medical  societies, 
etc.  They  were  passed  in  1811  and  1817,  when 
no  such  constitutional  restriction  upon  the  cre- 
ation of  corporations,  as  now  exists,  fettered 
the  action  of  the  Legislature.  There  was  noth- 
ing requiring  legislative  discretion  and  judg- 
ment to  be  applied  to  each  case  presented,  and 
the  Legislature  might,  therefore,  lawfully  en- 
act general  laws  of  such  character  as  the}' 
should  deem  expedient.  No  argument  can  be 
drawn  from  the  passage  of  these  laws  to  sup- 
port the  present  enactment;  but  viewing  the 
present  provision  of  the  Constitution  as  not  ap- 
plicable to  those  laws  previously  passed,  it 
stands  with  full  force  in  opposition  to  all  gen- 
eral laws  passed  since  1822,  when  the  new  Con- 
stitution became  the  supreme  law  of  the  land. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs, 
submitted  the  following  points,  in  support  of 
the  declaration,  and  the  action  of  the  plaintiffs. 

I.  The  first  and  second  causes  of  demurrer 
are  not  well  assigned.     The  Act  expressly  au- 
thorizes and  directs  the  suit  to  be  brought  in 
the  name  of  the  president;  and  he  suing  in  H 
representative  capacity,  must  lay  the  indebted- 
ness and  the  promises  to  the  persons  or  body 
whom  he  represents. 

The  third  cause,  and  the  first  branch  of  the 
fourth  cause,  are  not  well  assigned;  for  the 
Legislature  might,  without  violating  any  con- 
stitutional provision,  authorize  suits  in  behalf 
of  any  number,  or  of  any  association  of  per- 
sons, in  the  name  of  one  of  them. 

The  matter  stated  in  the  second  branch  of 
the  fourth  cause,  cannot  arise  on  these  plead 
ings. 

II.  There  is  no  ground  of  general  demurrer 
to  this  declaration,  for  the  associations  author- 
ized by  the  Act  referred  to  are  not  "bodies 
corporate." 

1.  They  are  destitute  of  many  of  the  essen- 
tial and  distinguishing  attributes  of  a  corpora- 
tion, and  without  which  a  corporation  cannot 
in  a  legal  sense  be  said  to  exist. 

*2.  They  are  in  the  nature  of  a  limited  [*2O 
or  special  partnership  of  individuals;  posses- 
sing by  legislative  grant  certain  facilities  in 
the  transaction  of  their  business. 
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3.  The  Act  is,  in  substance,  a  mere  repeal- 
ing Act,  authorizing  the  exercise  of  a  privilege 
which  was  before  prohibited,  and  prescribing 
the  manner  of  its  exercise. 

4.  Associations,  as  authorized  by  this  Act, 
are  a  new  mode  of  union,  unknown  at  the  time 
of  the  adoption  of  the  Constitution, and  falling 
within  no  description  or  definition  of  "bodies 
corporate"  then  known  and  existing  and,  of 
course,  they  are  not  within  its    prohibitory 
clause. 

5.  The  Act  was  not  intended  or  supposed  by 
its  framers  to  create  bodies  corporate. 

For  these  reasons.this  Act  is  not  an  Acf'cre- 
ating  a  body  corporate,"  in  the  constitutional 
sense, 

III.  The  Act  is  in  no  sense  an  Act  '  'creating" 
a  body  corporate. 

It  is,  in  any  event,  nothing  more  than  an  Act 
authorizing  or  allowing,  by  subsequent  volun- 
tary association,  the  existence  of  a  "body  cor- 
porate." 

Such  an  Act  is  not  within  the  inhibitory 
clause  of  the  Constitution. 

1.  This  mode  of  giving  existence  to  bodies 
corporate,   as  contradistinguished    from    the 
mode  of  direct  action  by  the  Legislature,  was 
in  full  force  and  operation  at  the  time  of  the 
adoption  of  the  Constitution,     To  the  latter, 
and  not  to  the  former  mode,  the  prohibitory 
clause  applies. 

2.  This  mode  is  not  within  the  letter  of  the 
clause. 

3.  It  is  not  within  the  mischief  intended  to 
be  remedied  and  prevented. 

IV.  Assuming  that  these  associations  are 
"bodies  corporate,"  and  that  the  Act  is  an  Act 
"creating  a  body  corporate,"  it  is  no  objection 
to  it  that  it  creates  or  authorizes  more  than 
one  association;  it  being  conceded,  as  it  is  and 
must  be  on  this  argument,  that  it  received  the 
requisite  constitutional  vote. 

1.  The  prohibitory  clause  of  the  Constitu- 
tion does  not  in  terms  extend  to  this  case:  it  is 
specially  limited  to  the  number  of  votes  re- 
quired. 

21*]  *2.  It  does  not  in  spirit  extend  to  this 
case  ;  for  the  safeguard  of  a  two  third  vote  is 
as  much  secured  and  obtained  where  a  bill  cre- 
ates or  authorizes  many  bodies  corporate,  as 
where  it  creates  or  authorizes  one  only. 

3.  This  Act,  in  this  point  of  view,  is  to  all 
intents  the  same  as  if  it  created  by  name  all 
the  associations  that  should  be  formed  under 
it. 

4.  The  continued   legislative  construction 
from  the  adoption  of  the  Constitution  to  this 
day,shows  that  the  prohibitory  clause  does  not 
reach  this  case;  if  it  did,  the  joint  rule  of  the 
Senate  and  Assembly  on  this  subject  would  be 
supererogatory  and  idle. 

5.  The  creation  or  authorization  of  more 
than  one  body  corporate  in  one  and  the  same 
bill,  is  a  question  of  "  discretion  and  expedi 
ency,"  not  of  power. 

V.  No  judicial  tribunal  will  declare  void  a 
legislative  Act,  except  in  a  case  where  there 
can  be  no  rational  doubt ;  such  declaration  be- 
ing an  exercise  of  the  highest  attribute  of  ab- 
solute power.      In  this  case  were  there  great 
and  serious  doubts  as  to  the  validity  of  the  law. 
the  terrific  and  all  pervading  public  distress 
that  would  result  from  its  being  judged  void, 
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should,  on  every  salutary  principle,  turn  the 
scale. 

He  argued  that  in  point  of  form  the  declara- 
tion was  strictly  and  technically  correct,  and 
was  in  precise  conformity  to  the  Act ;  Stat. 
1838,  p.  260,  sec.  21;  that  it  laid  the  indebted- 
ness and  the  promises  as  they  existed  in  fact, 
and  it  referred  sufficiently  to  the  Act  to  show 
that  the  suit  was  properly  brought  in  the  name 
of  the  plaintiff.  :jThe  plaintiff  is  merely  a  trust- 
ee or  representative;  and  as  a  general  rule,  in 
declaring  in  such  cases, the  promises  should  be 
laid  to  the  party  represented,  as  in  the  case  of 
executors,  assignees  of  insolvents, and  the  like. 
1  Chit.  PI.,  15,  16;  2  Id.,  51;  Gould,  PI.,  172, 
173.  Some  of  the  special  causes  of  demurrer 
assigned  proceed  on  the  ground  that  the  Act 
in  question  is  invalid  as  authorizing  a  suit  to- 
be  brought  in  this  manner;  but  it  has  not  been 
seriously  argued  that  the  legislative  power  i& 
not  competent  to  prescribe  in  what  manner  or 
in  whose  name  suits  may  be  brought. or  to  per- 
mit the  institution  of  a  *suit  in  behalf  of  [*22 
an  association  of  persons,  or  of  a  number  of 
persons  in  the  name  of  one  of  them. 

It  is  also  assigned  specially  as  cause  of  de- 
murrer, that  the  Act  in  question  was  not,  in 
fact, passed  by  a  two  thirds  vote;  but  this  point 
was  not  pressed  on  behalf  of  the  defendant  in 
the  argument.  It  is  by  no  means  conceded  that 
any  Act  contained  in  the  statute-book, and  duly 
authenticated,  can  be  alleged  in  pleading,  or 
shown  in  evidence,  not  to  be  a  law,  that  is,  not 
to  have  been  passed.  The  evils  that  would  arise 
from  thus  permitting  parties  to  unsettle  the 
whole  statute-book  would  greatly  overbalance 
any  injury  that  could  possibly  result  from  re- 
garding the  statute  book  as  conclusive  evidence 
of  the  existence  of  the  laws  found  in  it.  But 
however  this  may  be,  it  will,  it  is  hoped,  be 
shown  in  the  course  of  the  argument  on  the 
part  of  the  plaintiff,  that  the  Act  in  question 
did  not  require  a  two  thirds  vote,  whether  it 
actually  received  such  vote  or  not. 

The  associations  authorized  by  the  Act  are 
not  "bodies  corporate"  within  the  constitution- 
al meaning  of  the  term.  Const.,  art.  7,  sec.  9. 
The  Constitution,  so  far  as  the  clause  in  ques- 
tion is  concerned,  went  into  operation  M 
1822,  and  the  term  "bodies  corporate,"  therein 
used, is  of  course  to  be  referred  to  the  legal  ex- 
istence then  known  by  that  name.  Art.  9,  sec. 
1.  Among  the  essential  qualities  and  attributes 
of  a  body  corporate  as  then  existing  were  the 
following:  It  must  have  a  name,  and  by  that 
name  alone  must  sue  and  be  sued,  and  do  all 
other  legal  acts.  1  Bl.  Com.,  474;  Burns,  L. 
D.,  tit.  Corp.,  192.  It  must  grant  and  receive 
by  its  corporate  name;  and  the  name  is  the  very 
being  of  its  Constitution.  10  Co.,  122  ;  Gilb. 
Hist.  C.  P.,  183.  It  must  have  a  common  seal. 
It  has  an  inherent  power  to  make  by-laws  or 
private  statutes.  1  Bl.  Com.,  475.  These  are 
declared  to  be  the  "essential  incidents"  of  every 
corporation,  but  they  are  all  wanting  here. 
These  associations  have  no  name  by  which  to 
sue  or  be  sued — to  grant  or  receive — or  to  do 
any  legal  act — but  all  this  is  to  be  done  in  the 
individual,  personal  name  of  him  who  is  pres- 
ident for  the  time  being;  sees.  21,  22,  24;  and 
he  is  thus  made  personally  and  in  his  individ- 
ual character,  the  agent,  representative  and 
trustee  of  the  persons  associated  with  him. 
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23*]  They  *have  no  common  seal.  They  have 
no  power,  by  the  provisions  of  the  Act, to  pass 
by-laws.  No  title  to  property  can  vest  in  the 
association  as  such;  it  vests  in  the  person  who 
is  president,  as  trustee  of  his  associates  ;  they 
are. therefore,  not  an  artificial  person, as  corpo- 
rations are  properly  denominated.  A  vacancy 
in  the  office  of  president  would  suspend  suits 
:  by  and  against  him;  and  this  is  totally  repug- 
.  nant  to  the  idea  of  a  corporation.  Though 
these  associations  possess  some  of  the  incidents 
of  corporations,  they  are  destitute  of  others, 
which  from  the  earliest  periods  of  the  common 
law,  since  such  artificial  beings  have  been  rec- 
ognized as  existing,  have  been  deemed  as  en- 
tering into  their  very  constitution  and  essence, 
and  have  been  inseparable  from  any  definition 
or  description  ever  given  of  them.  They  do 
not,  then,  fall  within  that  class  of  legal  exist- 
ences recognized  and  known,  at  the  time  the 
clause  in  question  went  into  effect,  by  the  well 
understood  and  well  defined  term  of  "  bodies 
.  corporate." 

The  exemption  of  the  associates  from  per- 
sonal responsibility  does  not  render  the  associ- 
ations corporations  ;  for  this  is  an  exemption 
existing  equally  in  the  case  of  special  partners; 
nor  no  they  derive  a  corporate  character  from 
the  stock  being  declared  personal  property, and 
being  made  transferable;  for  it  will  not  be  de- 
nied that  the  legislative  power  could,  for  all 
legal  purposes,  declare  real  estate  to  be  per- 
sonal property,  and  might  render  the  property 
of  any  copartnership  or  individual  transferable 
in  the  manner  authorized  by  this  Act.  The 
power  to  fix  the  period  during  which  the  part- 
nership,fellowship  or  union  may  continue.does 
not  per  se  convert  them  into  corporations  ;  for 
so  far  as  the  constitutional  question  now  under 
consideration  is  concerned,  the  Legislature  is 
not  inhibited  from  granting  to  two  or  more  in- 
dividuals,their  heirs  and  assigns,  the  privilege 
of  doing  certain  acts,  or  carrying  on  a  certain 
business  for  50  or  for  500  years,  and  prescrib- 
ing the  mode  in  which  title  shall  be  made  by 
those  claiming  as  heirs  or  assigns  for  centuries 
to  come.  Such  an  Act  might  be  impolitic  and 
unwise — even  ridiculous — but  the  constitution- 
al power  of  the  Legislature  to  pass  it  is  not  to 
24*]  be  questioned.  Yet  it  *is  this  power  to 
fix  the  duration  of  the  associations  that  is  main- 
ly relied  on  to  prove  them  "bodies corporate." 
They  more  nearly  resemble  limited  partner- 
ships :  there  the  special  partner  is  not  person- 
ally responsible  ;  quoad  him,  the  fund  only  is 
liable;  suits  are  to  be  by  and  against  the  gen- 
eral partners,  and  they  are  the  representatives 
and  trustees  of  the  special  partners.as  the  pres- 
idents of  these  associations  are  of  their  indi- 
vidual associates. 

The  Act  in  question  is  "An  Act  to  Author- 
ize the  Business  of  Banking,"  and  to  effect  this 
object.this  anomalous  species  of  union  was  de- 
vised. It  was  a  repeal  of  existing  restrictions 
— a  permission  k>  do  what  was  before  prohib- 
ited, and  the  various  provisions  of  the  Act  are 
to  be  regarded  only  as  regulations,  prescribing 
the  mode  in  which  the  business  now  unre- 
strained should  be  conducted. 

Should  the  court  adjudge  these  associations 
to  be  "bodies  corporate,"  it  is  manifest  that 
they  will  do  so  in  express  violation  of  the  in- 
tention of  the  Legislature,  and  they  will  invest 


them  with  a  character  and  a  name,  which  those 
who  created  them  not  only  did  not  design  but 
expressly  repudiated.  Ass.  Doc.,  1888,  No. 
122;  Joint  Rules  Ass.  &  Sen..  No.  8.  And 
surely,  in  a  matter  of  this  grave  import,  a  ju- 
dicial tribunal  should  hesitate  in  declaring  that 
the  legislative  department  has  done  that, which 
they  did  not  intend  to  do  and  expressly  declared 
they  had  not  done.  But,  assuming  these  asso- 
ciations to  be  "bodies  corporate,"  it  cannot  be 
said  that  the  Act  creates  a  body  corporate;  the 
most  that  can  be  alleged  is,  that  it  authorizes 
their  subsequent  creation  by  voluntary  indi- 
vidual association.  The  Act,  then,  clearly  is 
not  within  the  letter  of  the  inhibitory  clause  of 
the  Constitution.  Is  it  within  its  spirit  ?  At 
the  time  of  the  framing  and  adoption  of  this 
Constitution,  two  modes  of  creating  or  form- 
ing corporate  bodies  were  in  existence  and  use, 
and  familiarly  known:  1.  By  direct  action  of 
the  Legislature,  by  bill  creating  by  name  one  or 
more  of  them;  2.  By  voluntary  association  un- 
der general  laws  then  in  force.  These  latter 
were  numerous  and  diversified  in  their  objects; 
1.  Colleges  and  academies;  2.  Religious  soci- 
eties; 3.  Library  associations  ;  4.  Medical  so- 
cieties; *5.  Manufacturing  corporations.  [*25 
3  R.  S.,  passim.  It  is  conceded  by  all,  that 
these  general  Acts  were  not  abrogated  by  the 
Constitution,  though  that  instrument  provides 
for  the  abrogation  of  all  laws  repugnant  to  it. 
Art.  7,  sec.  13.  Such  has  been  the  uniform 
construction  given  by  the  Legislature  for  17 
years,  and  the  whole  people  for  17  years  have 
acted  on  it. 

These  general  Acts,  then,  and  this  general 
mode  of  creating  corporations  were  not  repug- 
nant to  the  Constitution,  and  were  not  abro- 
gated by  it.  Under  these  Acts.and  in  this  mode, 
not  less  than  800  corporations  have  been  formed 
since  the  present  Constitution  became  the  fun- 
damental law  of  the  State.  It  can,  with  little 
justice,  be  argued  if  these  laws  and  the  right  to 
act  under  them  were  left  unaffected  by  the  Con- 
stitution, and  were  not  reached  by  its  abroga- 
tory  clause,  that  the  legislative  power  to  pro- 
vide similar  means  in  reference  to  subject- 
matter  deemed  by  the  Legislature  equally 
innocuous,  or  equally  worthy,  was  affected  by 
that  instrument.  If  it  left  in  full  force  exist- 
ing legislative  Acts.authorizing  the  subsequent 
creation  of  corporations  by  voluntary  associa- 
tion for  the  manufacture  of  iron,  cotton  and 
glass,  it  would  seem  an  absurdity  to  declare 
that  it  has  taken  away  the  legislative  power  to 
authorize,  by  general  Acts,  in  the  ordinary 
forms  of  legislation,  similar  associations  for 
agricultural, mechanical  or  monetary  purposes, 
when  this  mode  does  not  come  within  the  let- 
ter of  the  prohibitory  clause,  and  when  at  the 
time  of  the  adoption  of  the  clause  there  was  a 
mode  in  use  and  well  known,  by  being  applied 
to  which  the  prohibitory  words  would  be  fully 
satisfied.  A  result  so  anomalous,  so  unmean- 
ing, and  so  contradictory, should  not  lightly  be 
charged  on  the  Constitution  !  Every  reason 
that  can  be  given  to  show  that  the  mode  by  gen- 
eral Act  was  left  untouched,  will  apply  with 
equal  force  to  show  that  the  power  to  pass  sim- 
ilar general  Acts  was  left  equally  unaffected. 

Again;  the  question  may  be  presented  in  an- 
other light.  At  the  adoption  of  the  Constitu- 
tion there  were  in  existence  and  often  used,  two 
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modes  of  exercising  legislative  power  in  the  cre- 
ation of  corporations:  1.  By  Act  creating  and 
26*]  perfecting  *the  "body,"  giving  it  its 
name,  place,  exclusive  privileges,  and  every- 
thing (so  far  as  the  Legislature  was  concerned) 
requisite  to  render  it  a  formed  and  perfect  le- 
gal being;  2.  By  general  Act,  not  creating  the 
"body,"  not  giving  it  even  incipient  existence 
— but  instead  of  this,  only  conferring  the  pow- 
-er  of  creating  the  body  afterwards.  The  Legis- 
lature was  at  that  moment  as  omnipotent  and 
uncontrolled  in  the  use  of  the  one  as  of  the 
other  of  these  modes  of  exercising  power.  Ob- 
jections which  would  apply  to  the  one  mode 
could  have  no  application  to  the  other  ;  and 
from  the  diversity  of  the  mischiefs,  the  reasons 
which  would  exist  for  checking  and  restrain- 
ing the  one,  would  in  no  sense  be  reasons  for 
checking  and  restraining  the  other.  The  Con- 
vention and  the  people  had  both  modes  before 
them,  and  when  engaged  in  the  solemn  work 
of  framing  and  adopting  the  fundamental  char- 
ter of  their  government — their  supreme  law — 
it  is  not  to  be  supposed  that  they  did  not  care 
fully  study  the  language  they  employed,  more 
•especially  in  a  clause  introducing  an  extraordi- 
nary restraint  on  legislative  power.  When  their 
language  is  used  descriptive  of  and  in  its  terms 
•  embracing  only  one  of  these  modes,  it  can  by 
no  just  process  of  reasoning  be  extended  to  the 
other.  Had  both  been  intended  to  be  reached 
and  affected, the  proper  phraseology  could  most 
easily,  and  would  most  naturally,  have  been 
employed.  Thus,  after  the  word  "corporate" 
(in  the  clause  referred  to)  would  have  been 
added, '  'and  to  every  bill  authorizing  the  forma- 
tion of  such  bodies  corporate  by  voluntary  as- 
sociation," or  after  the  word  "bill,"  would  have 
been  inserted  "authorizing  the  formation  of 
bodies  corporate  by  voluntary  association  or." 

Again  ;  to  ascertain  the  true  sense  of  this 
-clause,  the  mischief  intended  to  be  prevented 
must  be  considered.  It  is  idle  to  admit  that  the 
general  Acts  were  left  in  force, and  at  the  same 
time  to  say  that  the  mischief  to  be  remedied 
was  "the  inordinate  increase  of  corporations," 
for  the  mischief  was  then  left  in  undiminished 
vigor.  Corporations  could  be  indefinitely  mul- 
tiplied. No.  Contemporary  history  as  well  as 
the  leaving  in  full  force  the  general  Acts,  pro- 
•clairn  another  "mischief,"  as  the  one  at  which 
27*]  this  constitutional  *blow  was  directed, 
-and  that  was,  the  creation  of  monopolies,  the 
grant  of  exclusive  privileges,  the  attendant  cor 
ruption  of  legislation,  the  appliances  so  often 
and  so  successfully  used  to  procure  these  leg- 
islative favors.  In  the  then  recent  investiga- 
tions respecting  the  Bk.  of  America  and  the 
popular  odium  thereby  excited  against  these 
exclusive  charters,  will  be  found  the  key  to  un- 
lock the  true  meaning  and  intent  of  this  clause 
of  the  Constitution.  Under  such  circumstances, 
and  with  such  a  mischief  to  be  remedied,  an 
Act  of  the  character  of  that  now  under  consid- 
eration, an  Act  laying  the  axe  at  the  very  root 
of  monopoly  and,  instead  of  conferring  char- 
tered privileges  on  the  favored  view,  opening 
the  field  alike  to  all,  could  not  have  been  with- 
in the  purview  of  the  constitutional  provision. 

There  is  high  authority  in  support  of  the 
proposition  that  the  power  of  the  Legislature 
as  to  these  general  Acts  was  left  where  the  Con- 
stitution found  it.  The  revisers  affirm  it,  Rev. 
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Rep.,  ch.  18,  pt.  1  ;  for  they  reported  for  re- 
enactment  in  the  ordinary  course  of  legislation, 
ch.  15,  pt.  1,  all  the  general  Acts  already  re- 
ferred to.  Id.,  pt.  1,  ch.  18,  tit.  6;  and  they  also 
reported  a  general  Act  for  the  incorporation  of 
obituary  societies.  1  R.  S.,  461.  The  Legisla- 
ture, years  since,  sanctioned  the  same  opinion, 
for  they  re-enacted  in  the  ordinary  manner  the 
general  law  authorizing  the  regents  to  incor- 
porate academies.  Id.  The  subject-matter  of 
all  or  any  of  these  general  Acts,  cannot  affect 
the  question.  The  principle  is  the  same ;  and 
to  discriminate  between  the  numerous  and  di- 
versified subjects  and  objects  of  incorporation, 
and  to  define  those  which  might  or  might  not 
constitutionally  be  embraced  within  general 
Acts,  would  be  a  task  incapable  of  execution. 
The  intention  of  the  clause  manifestly  was, 
either  to  prohibit  all  future  corporations  ex- 
cept in  the  mode  prescribed,  that  is,  by  a  two 
thirds  vote;  or,  to  leave  in  existence  alike  the 
general  Acts,  and  the  power  to  pass  similar 
Acts.  And  it  would  seem  that  the  latter  must 
necessarily  be  the  result,  as  the  concession  that 
the  general  Acts  are  left  in  full  force,  estab- 
lishes that  the  former  could  not  have  been  the 
intention. 

*Again;  where  there  are  two  matters,  [*28 
either  of  which  may  be  regarded  as  the  "mis- 
chief" to  be  remedied  by  a  constitutional  pro- 
vision, the  court,  on  every  salutary  principle, 
will  adopt  that  which  will  sustain  and  uphold 
a  legislative  Act,  whose  constitutional  validity 
is  questioned.  Here,  by  adopting  as  the  "mis- 
chief," and  as  the  "intent,"  those  contended  for 
by  the  plaintiff,  the  Act  in  question  is  sup- 
ported ;  and  the  remedy  is  most  effectually 
aided  and  advanced. 

It  is  insisted  on  the  part  of  the  defendant, 
assuming  these  associations  to  be  "bodies  cor- 
porate," and  that  the  assent  of  two  thirds  was 
required  and  was  given  to  this  Act,  yet  that 
the  Legislature  had  no  power  in  and  by  one 
and  the  same  bill  to  authorize  the  creation  of 
an  indefinite  number  of  these  bodies;  and  that 
the  Act  is  void  because  it  creates,  or  authorizes 
to  be  created,  more  than  one  of  them.  Had 
the  prohibition  just  mentioned  been  intended, 
it  cannot  be  doubted  that  the  appropriate  lan- 
guage to  express  that  intention  would  have 
been  used ;  language  clearly  and  in  terms  ex- 
clusive. Thus:  "No  bill  shall  contain  any 
provision  whereby  more  than  one  body  cor- 
porate shall  be  authorized  or  created,"  or, 
"everybody  politic  to  be  created,  shall  be  cre- 
ated by  a  separate  and  distinct  bill."  But  the 
provision  is,  that  "the  assent,  etc.,  shall  be 
requisite  to  every  bill  creating,  etc.,"  and  not 
that  "every  such  body  politic  shall  be  created 
by  separate  bill."  Now,  under  this  Act,  the 
Bk.  of  Central  N.  Y.,  the  North  American 
Trust  and  Banking  Co.,  and  the  Bk.  of  Com- 
merce are  formed  ;  this  Act  "created"  them. 
The  required  assent  was  given  alike  to  each  ; 
but  the  argument  is,  that  it  was  not  given  to 
the  Bk.  of  Central  N.  Y.,  because,  at  the  same 
time,  it  was  given  to  the  Bk.  of  Commerce,  and 
to  the  Trust  and  Banking  Co  !  The  check  pro- 
vided by  the  Constitution  is  not  as  to  the  mode 
or  form  of  granting  corporate  powers,  whether 
that  mode  be  by  Act  creating  many  bodies,  or 
by  Act  creating  one,  both  of  which  modes,  as 
we  have  seen,  were  in  existence  and  practice  at 
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the  time  of  its  adoption,  but  the  restriction  is 
as  to  the  vote  required.  It  does  not  inhibit 
cither  of  the  modes  then  in  use.  but  (if  the  de 
feudant's  argument  is  correct,  that  this  species 
29*]  of  Act  requires  two  *thirds)  to  render 
either  available  demands  a  different  vote, 
namely:  a  vote  of  two  thirds,  instead  of  a  ma 
jority.  In  other  words,  an  Act  creating  or  au- 
thorizing 20  corporations,  or  an  Act  creating 
one,  must  now  be  passed  by  a  vote  of  two 
thirds.  The  form  or  matter  of  the  bill  is  not 
changed  ;  it  is  the  vote  only.  This  view  is 
clearly  illustrated  by  stating  in  words  what 
was  requisite  to  the  validity  of  an  Act  before 
the  Constitution,  and  what  is  requisite  now. 
Thus,  prior  to  the  adoption  of  this  clause,  it 
would  have  been  stated  that  "  the  assent  of  a 
majority  of  the  members  present,  and  voting 
(assuming  the  presence  of  a  quorum),  of  each 
branch  of  the  Legislature  is  requisite."  Now, 
'  'the  assent  of  two  thirds  of  the  members  elected 
to  each  branch  is  requisite,"  etc.  A  precise 
view  of  the  power  prior  to,  and  the  power 
since  the  Constitution,  is  here  presented  ;  and 
it  is  manifest  that  the  difference  is  not  in  the 
kind,  form,  contents,  or  matter  of  the  bill,  but 
merely  in  the  number  of  votes  required  (con- 
ceding for  the  sake  of  this  branch  of  the  argu- 
ment, that  a  general  bill  requires  a  two  thirds 
vote).  The  joint  rule  of  the  two  Houses  above 
referred  to  shows  that  the  Legislature  contem- 
poraneously determined  and  have  uniformly 
considered  that  the  Constitution  contained  no 
such  inhibition, for  otherwise  such  a  rule  would 
have  been  idle  and  supererogatory.  It  may  be 
unwise,  inexpedient,  nay,  dangerous  to  pass 
such  an  Act,  but  the  question  of  expediercy  is 
virtually  different  from  that  of  constitutional 
power. 

The  distinguished  jurist,  who  occupied  the 
gubernatorial  chair  in  this  State  in  1888,  had 
no  doubt  of  the  power  of  the  Legislature  to 
pass  the  Act  in  question,  Gov.  Message,  1838  ; 
and  in  his  opinion  numerous  others  equally  dis- 
tinguished have  fully  concurred.  The  mere 
existence  of  corporate  powers  was  not  the  evil 
which  gave  rise  to  the  restrictive  clause  in  the 
Constitution,  and  which  it  was  designed  to 
guard  against  and  to  mitigate.  It  was  their  ex- 
clusiveuess,  their  partial,  monopolizing  char 
acter,  the  frauds  and  corruption  by  which  they 
were  sought  and  obtained.  Grant  to  all  alike 
the  power  and  the  privilege,  under  such  re- 
straints.conditionsand  limitations, as  will, in  the 
judgment  of  the  people,  expressed  by  their  rep- 
3O*]  resentatives,  render  safe  their  *use  and 
exercise,  and  no  mischief  would  arise  ;  none 
would  be  found  to  complain. 

The  court  are  called  upon  by  the  defendant 
to  exercise  the  highest  and  most  delicate  power 
with  which  they  are  vested— that  of  adjudging 
unconstitutional  and  void  a  legislative  Act.  It 
has  been  declared  by  judicial  authority,  to 
which  every  American  judge  and  lawyer  will 
bow  with  deference,  that  this  is  a  power  never 
to  be  exercised  except  in  cases  in  which  there 
can  be  no  rational  doubt.  4  "Wh..  625  ;  see, 
also,  1  Cow..  564.  This,  it  is  submitted,  can, 
with  no  pretense  of  truth  orjustice.be  deemed 
such  a  case.  The  consequences  of  a  decision 
annulling  this  Act  may  and,  on  every  just  and 
salutary  principle,  should  be  regarded.  To 
speak  of  the  evils  which  would  flow  from  the 
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judgment  which  the  court  is  here  desired  by 
the  defendant  to  pronounce,  would  be  to  pre- 
sent a  picture  of  distress,  confusion  and  •  ru 
barrassment,  unexampled,  at  len.-t  in  this  land. 
And  may  it  not  justly  be  said,  in  this,  as  wan 
said  in  another  case,  by  one  of  the  brightest 
ornaments  of  the  bar  of  our  country,  that 
"even  admitting  this  to  be  a  case  where  the  va- 
lidity of  the  law  might  be  justly  doubted,  the 
multitude  of  evils  that  would  result  from  run 
sidering  the  Act  unconstitutional,  ought  to  de- 
termine the  question  in  favor  of  its  validity  " 
l  Cow.,  r,.-)ii. 

Mr.  S.  A.  Foot,  also  for  the  plaintiffs, com- 
menced his  argument  by  adverting  to  the  laws 
passed  in  this  State  in  restraint  of  banking, un 
less  specially  authorized  by  the  Legislature. 
The  first  Act  on  the  subject  was  passed  Apr. 
11, 1782,  incorporating  the  "Bank  of  America," 
in  which  it  was  declared,  that  no  other  bank, 
public  or  private,  should  be  established  within 
this  State,  during  the  then  war  with  Great 
Britain,  on  pain  of  the  forfeiture  of  £100  for 
every  offense,  by  every  person  concerned  in 
such  bank  or  banks.  1  Stat.  N.  Y.,  50,  Greenl. 
ed.  In  1804  a  second  Act  was  passed,  entitled 
"An  Act  to  Restrain  Unincorporated  Banking 
Companies,"  3  Stat.  N.  Y.,  p.  615,  Webst.  ed., 
which  has  been  continued  to  the  present  time, 
having  been  strengthened  and  its  severity  in- 
creased *by  enactments  made  from  time  [*31 
to  time.  Stat.  sess.  1818,  p.  242,  sees.  1,  2  ;  1 
R.  S.,  702;  2  Id..  234.  But  for  those  Arts, 
every  citizen  copartnership  or  association  would 
have  had  an  unqualified  right  to  commence  and 
prosecute  the  business  of  banking.  The  "Act 
to  Authorize  the  Business  of  Banking,"  passed 
Apr.  18,  1838  (the  Act  now  under  considera- 
tion), he  said,  was  a  modified  repeal  of  the  re- 
straining Acts,  and  as  such,  is  not  only  unob- 
jectionable, but  highly  meritorious,  inasmuch 
as  it  restores  to  the  citizens  of  the  State  their 
former  rights.  But  (he  observed)  it  is  said  that 
it  confers  corporate  powers  upon  the  associa- 
tions which  it  authorizes,  and  by  doing  so. 
virtually  creates  corporations  in  conflict  with  a 
provision  of  the  Constitution  of  this  State,  in 
consequence  of  the  Act  not  having  been  passed 
in  conformity  with  the  requirements  of  the 
Constitution. 

The  counsel  said  that  he  would,  in  the  first 
place,  insist  that  the  associations  formed  under 
the  Act  of  Apr.  18,  1888,  were  not  corpora- 
tions ;  such  associations  not  possessing  the 
attributes  characterizing  corporations.  He  said 
that  there  are  four  distinctive  indicia  which 
mark  an  aggregate  corporation,  and  separate  it 
from  every  other  legal  existence  :  neither  of 
which  appertain  to  these  associations.  These 
are:  1.  A  collective  existence  by  name.created 
by  the  sovereign  power,  exercised  directly  or 
mediately  ;  2.  A  standing  in  court  as  a  collect 
ive  existence  by  a  given  name  or  designation, 
with  the  rights  and  liabilities  of  a  party  liti- 
gant ;  3.  Power  to  lake  and  convey  title  to 
property,  acquire  and  give  rights  as  a  collective 
existence, and  by  its  given  name  or  designation; 
and  4.  Power  conferred  by  statute  to  make  by- 
laws, or  in  other  words,  to  prescribe  rules  of 
action  for  persons  without  their  consent. 

As  to  the  first  of  these  indicia,  he  observed, 
that  this  characteristic  is  often  expressed  in 
different  language.  CJiancellor  Kent  calls  it 
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"a  capacity  to  have  perpetual  succession, under 
a  special  denomination, and  an  artificial  form." 
2  Kent,  Com.,  277,  2d  ed.  This  phraseology 
indicates  mere  being  by  name,  to  which  may 
be  attached  the  qualities  of  beginning.end,  per- 
32*]  petuity. enjoyment  of  rights  and  *the  per- 
formance of  duties.  Ch.  J.  Marshall,  who  al- 
ways appears,  when  discussing  a  subject,  to 
have  his  mind  constantly  fixed  on  the  princi- 
ples and  true  nature  of  things,  speaks  of  this 
f eat  ure  of  a  corporation  in  this  way  :  "  A  cor- 
poration is  an  artificial  being,  in  visible,  intang- 
ible, and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it  possesses 
only  those  properties  which  the  charter  of  its 
creation  confers  upon  it.  Among  the  most  im- 
portant are  immortality,  and,  if  the  expression 
may  be  allowed,  individuality  ;  properties  by 
which  a  perpetual  succession  of  many  persons 
are  considered  as  the  same,  and  may  act  as  a 
single  individual.  Dartmouth  Coll.  v.  Wood- 
ward, 4  Wh.,  636. 

The  existence  of  a  corporation  enables  many 
persons  to  have  succession  in  the  enjoyment  of 
the  franchise  conferred;  and  if  its  existence  is 
perpetual,  then  perpetual  succession.  Succes- 
sion, however,  is  a  property  of  the  individuals 
who  exercise  the  corporate  rights.  They  suc- 
ceed each  other.  But  to  say  that  the  corpora- 
tion itself  has  perpetual  succession,  which  is 
the  expression  in  general  use,  and  sufficiently 
accurate  for  general  purposes,  appears  to  be  a 
solecism.  Besides, there  may  be  aggregate  cor 
poraticns  which  have  no  succession.  Twenty 
individuals  may  be  incorporated  on  the  prin- 
ciple of  tontine,  or,  in  other  words,  till  the 
death  of  all  the  corporators  but  one  ;  and  the 
share  of  each,  instead  of  being  transferable,  to 
belong  to  the  survivors.and  the  last  one  to  take 
the  whole  corporate  fund.  And  in  a  great  va- 
riety of  other  forms,  aggregate  corporations 
may  be  created,  without  giving  to  them  the 
property  of  succession.  Every  corporation 
will  be  without  it,  whose  charter  confines  the 
exercise  of  its  corporate  rights  to  certain  desig- 
nated individuals.  Perpetual  succession  is 
wholly  inapplicable  to  corporations  created  for 
a  given  time.  It  can  only  apply  to  those  which 
have  perpetuity,  of  which  there  are  many, but 
not  near  so  many  as  there  are  whose  existence 
is  to  continue  for  a  definite  period.  Whatever 
there  is  of  succession,  connected  with  a  cor- 
poration which  has  a  fixed  period  for  its  ter- 
mination, is  continued  succession. 
33*]  *But  succession  is  not  peculiar  to  cor- 
porations. It  often  is,  and  may  always  be,  a 
property  of  voluntary  associations,  if  the  asso 
dates  choose  so  to  agree  in  their  articles  of  as- 
sociation. Strict  partnerships  are  frequently 
formed  under  an  agreement  to  admit  succession 
of  membership.  Almost  all  the  voluntary  as- 
sociations which  have  been  formed  in  this 
country,  within  the  last  four  or  five  years, and 
there  have  been  not  a  few,  for  the  purchase  of 
and  speculation  in  lands,  have  contained  pro- 
visions for  succession  of  associates.  The  joint 
stock  companies  in  England,  for  banking  and 
other  purposes,  also  have  succession. 

When,  therefore,  we  apply  the  term  "suc- 
cession "  to  a  corporation,  as  a  property  pecul- 
iar to  it,  we  express  no  more  than  mere  con- 
tinuation or  being.  A  corporation  has  an 
existence  independent  of  succession,  and  is 
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known  to  the  law  without  that  property.  In 
grants  of  lands  to  corporations, the  word  "suc- 
cessors," though  usually  inserted, is  not  neces- 
sary to  convey  a  fee  simple.  Ang.  &  Am.,  p. 
89,  ch.  5,  sec.  5.  An  aggregate  corporation  in- 
cludes the  idea  of  an  association  of  two  or  more 
individuals  ;  and  hence  it  is  a  collective  exist- 
ence. And  as  its  existence  is  only  in  contem- 
plation of  law,  it  can  only  be  known  by  name; 
and  hence  is  a  collective  existence,  by  name. 
And  as  it  can  only  be  created  by  the  sovereign 
power,  exercised  directly  in  calling  it  into  be- 
ing, or  more  circuitously,  by  prescribing  cer- 
tain acts,  the  performance  of  which  shall  con- 
stitute a  body  corporate,  embracing  those  who 
perform  them,  it  is  created  by  the  sovereign 
power  exercised  directly  or  mediately. 

Creation  by  sovereign  power  is  the  peculiar 
feature  of  the  existence  of  a  corporation.  A 
partnership,  joint  stock  company,  and  every 
other  voluntary  association, has  a  collective  ex- 
istence,and  by  name.  But  such  existence  and 
name  rest  on  contract;  they  arise  from  the  vol- 
untary agreement  of  the  associates;  they  have 
their  origin  in  the  will  of  individuals.  Not  so 
with  a  corporation.  It  derives  its  being  from 
a  higher  source,  from  the  sovereign  power.  The 
Legislature,  in  which  that  power  rests,speaks. 
and  the  corporation  comes  into  being, with  the 
properties  of  beginning,  continuance  and  end, 
unless  the  creating  power  declares  its  existence 
*shall  be  perpetual— and  then,  with  the  [*I54 
properties  of  beginning  and  perpetual  contin- 
uance. Not  only  the  being  itself,  but  the  name 
also,  by  which  it  shall  be  known,  must  come 
from  the  same  source,  to  distinguish  a  corpo- 
ration from  other  associations.  This  name.too, 
in  the  language  of  the  books,  must  be  a  com- 
mon name;  that  is,  fixed,  uniform,  unchange- 
able, not  dependent  on  the  will  of  individuals. 
And  although  a  corporation  may  have  two 
names,  one  "  by  which  it  may  take  and  grant, 
and  another  by  which  it  may  plead  and  beim- 
pleaded,"  Ang.  &  Am.,  56,  yet  whatever  name 
it  has,  must  come  from  the  creating  power,and 
be  conferred  by  it.  It  is  impossible  to  conceive 
of  a  legal  entity,  taking,  giving  and  enforcing 
rights,  without  a  name.  With  its  creation, 
therefore, must  be  given  its  name — they  are  in- 
separable. This  intangible,  invisible  existence, 
can  only  be  known  by  its  proper  designation, 
and  the  name  must  represent  the  collective  ex- 
istence ;  not  an  officer  of  the  corporation,  not 
an  individual,  not  anything,  except  the  cor- 
poration. It  is  the  name  of  the  corporation. 

2.  It  must  have  a  standing  in  court  as  a  col- 
lective existence,  by  a  given  name  or  designa- 
tion, with  the  rights  and  liabilities  of  a  party 
litigant. 

This  is  obviously  an  essential  requisite  of  a 
corporation.  It  can  neither  have  nor  maintain 
a  legal  existence,  unless  it  is  able  to  resort  to 
the  judicial  tribunals  of  the  State  to  enforce  its 
rights;  nor  could  the  community  tolerate  a  be- 
ing, which  had  power  to  enforce  rights  in  its 
favor,  and  yet  was  not  amenable  to  the  courts 
of  justice,  so  that  rights  might  be  enforced 
against  it.  As  parties  cannot  litigate  in  our 
courts  without  names,  every  corporation  must 
have  a  name  by  which  it  can  sue  and  be  sued. 
This  is  a  feature  which  clearly  distinguishes 
corporations  from  voluntary  associations.  No 
such  association  can  sue  or  be  sued  in  its  as- 
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suraed  name  ;  but  the  parties  who  compose  it 
must  appear  before  thecourt.or  those  in  whom 
tin  ir  property  is  vested  in  trust  for  them.  The 
distinction  is  between  the  collective  existence 
appearing  by  its  name, and  individuals  appear- 
ing by  their  names.  In  Ihe  former  case,  the 
court  recognizes  the  body  corporate  as  a  legal 
»5*]  existence,  having  a  right  to  be  *heard  ; 
and  in  the  latter.il  recognizes  individuals, who 
claim  to  be  heard  in  their  own  right,  or  as 
trustees  for  others.  The  idea  should  be  kept 
distinctly  in  view,  that  this  peculiar  feature  of 
a  corporation  consists  in  the  right  of  the  cor- 
poration itself  to  appear  in  court  by  its  own 
name, and  not  in  the  name  of  one  of  its  officers, 
or  of  any  other  person  as  a  trustee  for  it.  Vol- 
untary associations,  often,  and  municipal  cor- 
porations occasionally, are  permitted  by  statute 
to  sue  and  be  sued  in  the  name  of  some  officer 
or  trustee.  The  joint  stock  companies  in  En 
gland,  I  believe,  are  all  permitted  to  sue  and 
be  sued  in  the  name  of  any  of  their  registered 
officers;  and  several  of  our  cities  and  villages, 
which  are  municipal  corporations,  are  allowed 
to  sue  in  the  names  of  their  officers  ;  but  I  am 
not  aware  that  any  private  corporation  in  this 
State  can  sue  or  be  sued,  except  in  its  corpo- 
rate name.  While  a  voluntary  association  may 
be  allowed  by  statute  to  sue  and  be  sued  in  the 
name  of  one  of  its  officers,  without  thereby  be- 
coming a  corporation  ;  so,  a  corporation  may, 
by  a  statutory  provision,  sue  or  be  sued  in  the 
name  of  one  of  its  officers,  without  losing  its 
corporate  character.  But  a  collective  existence, 
irrespective  of  individuals,  suing  and  being 
sued  by  its  name,  is  a  peculiar  property  of  a 
corporation,  and  belongs  to  no  other  kind  of 
association. 

3.  Power  to  take  and  convey  title  to  prop- 
erty, acquire  and  give  rights  as  a  collective  ex- 
istence, and  by  its  given  name  or  designation. 

This  is  another  distinctive  characteristic  of 
a  corporation, which  separates  it  from  all  other 
associations.  When  a  copartnership,  or  any 
other  unincorporated  company,  takes  a  title  to 
real  or  personal  property, that  title  is  conveyed 
to  or  vests  in  the  individual  members  of  the 
company,  or  some  of  them, designated  by  agree- 
ment to  receive  it  for  the  benefit  of  all.  And 
when  title  is  transferred  by  such  an  association 
to  a  third  person,  it  is  not  conveyed  by  the  com- 
pany in  its  collective  capacity,  but  by  the  in- 
dividuals who  compose  it.or  by  those  who  hold 
the  title  for  them.  While  the  company  buy 
with  the  common  fund  and  sell  to  benefit  it, 
and  the  transactions  are  in  fact  those  of  the 
association, the  title  to  their  property  comes  and 
3O*J  goes.to  and  from,  one  or  *more  individ- 
uals. A  corporation  alone,  of  all  associated  ac- 
tion,takes  and  conveys  title,  acquires  and  gives 
rights  collectively  and  by  its  collective  name. 

4.  Power  conferred  by  statute  to  make  by- 
laws, or,  in  other  words,  to  prescribe  rules  of 
action  for  persons,  without,  their  consent. 

This  power  is  always  enumerated  among  the 
ordinary  incidents  to  a  corporation  ;  but  two 
distinguished  writers  have  not  considered  it 
among  the  essential  requisites.  Chancellor  Kent 
has  not  mentioned  it,  when  stating  the  essence 
of  a  corporation  ;  2  Kent,  Com.,  2d  ed.,  277  ; 
and  Mr.  Kyd  expressly  says,  it  "is  not  so  in- 
separably incident  to  a  corporation  aggregate, 
that  it  cannot  subsist  without  it ;  for  there  are 
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some  aggregate  corporations  to  which  rules  and 
ordinances  may  be  prescribed,  and  which  they 
are  bound  to  obey."  1  Kyd,  Corp.,  69. 

The  Legislature  may,  undoubtedly,  when 
creating  a  corporation,  enact  its  by-laws,  and 
prohibit  it  from  making  any  others.  So  it  may 
mold  these  artificial  beings  into  any  form  which 
the  public  interest  may  require,  or  even  the 
fancy  of  a  committee  suggest;  and  give  them 
all,  or  none  of  the  peculiar  features  of  a  cor- 
poration, as  has  been  already  remarked.  But 
when  inquiring,  as  we  now  are,  for  the  dis- 
tinctive characteristics  of  a  corporation,  with- 
out reference  to  direct  and  effective  legislative 
action,  the  question  is  not,  what  the  Legisla- 
ture, which  has  unlimited  authority  in  this  re- 
spect, can  do,  or  might  have  done,  in  any  given 
case,  but  what  is  the  essence  of  a  corporation, 
independent  of  the  creative  action  of  the  sov- 
ereign power;  and  we  are  not  aided  in  the  lat- 
ter by  ascertaining  the  former.  Hence,  the  re- 
mark of  Mr.  Kyd,  that  the  power  to  make 
by-laws  is  not  an  inseparable  incident  to  an  ag- 
gregate corporation,  because  rules  and  ordi- 
nances may  be  prescribed  for  some  aggregate 
corporations,  which  they  are  bound  to  obey, 
appears  to  be  unsound  in  principle,  and  his  rea- 
son to  be  wholly  insufficient  for  his  proposi- 
tion. 

The  point  of  inquiry  is,  can  a  corporation  ex- 
ist without  by-laws?  and  if  they  are  not  made 
for  it,  by  the  power  which  creates  it.  must  not 
the  corporation  itself  have  authority  *to  [*37 
make  them?  Chancellor  Kent  takes  his  state- 
ment of  the  essence  of  a  corporate  body  from 
Mr.  Kyd,  and  cites  him  as  his  authority.  2 
Kent,  Com.,  277,  2d  ed.  We  have  then  only 
Mr.  Kyd's  assertion,  for  he  cites  no  authority, 
that  power  to  make  by-laws  is  not  an  insepa- 
rable incident  to  a  corporation. 

A  corporation  acts  wholly  by  agencies.  It 
can  do  nothing  itself.  It  is  a  collective  being, 
invisible,  intangible,  and  exists  only  in  con- 
templation of  law.  It  is  neither  seen  nor  felt, 
except  by  its  agents.  Those  agents  are  its  offi- 
cers and  servants;  they  act  under  authority, 
and  their  duties  and  liabilities  are  regulated  and 
tested  by  the  rules  which  regulate  the  relation 
of  principal  and  agent.  These  are  well  estab- 
lished principles. 

How  can  a  corporation  have  an  effective  ex- 
istence, without  power  to  prescribe  rules  of  ac- 
tion for  its  officers  and  servants?  Let  it  have 
existence,  a  right  to  sue  and  be  sued,  and  to 
take  and  convey  title:  can  it  then  act  efficient- 
ly? Does  it  not  yet  want  one  more  requisite 
of  life?  Does  it  not  want  power  to  regulate 
and  direct  its  action?  And  as  it  acts  through 
the  instrumentality  of  agents  of  all  grades, 
from  the  president  down  to  the  servant,  must 
not  that  power  be  one,  which  enables  the  cor- 
poration to  prescribe  rules  of  action  for  per- 
sons without  their  consent?  The  acts  of  every 
corporation  in  this  State  may  be  appealed  to 
for  the  purpose  of  showing  that  the  exercise 
of  this  power  is  universal:  and  I  doubt  wheth- 
er there  is  a  corporation  in  the  State,  which,  if 
all  its  by-laws  were  repealed,  and  the  power 
taken  from  it  of  enacting  others,  could  fulfill 
the  object  of  its  creation;  and  if  not,  it  must,  of 
course,  cease  to  exist.  This  power,  too,  must 
be  exercised  irrespective  of  the  consent  of  the 
persons  affected  by  it;  otherwise,  every  mem- 
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ber  or  agent  of  a  corporation  must  express  his 
consent  to  be  bound  by  its  by-laws;  and  when 
their  efficacy  depends  on  consent,  their  charac- 
ter is  entirely  changed— they  then  become  mat- 
ters of  contract;  they  cease  to  be  laws  and  be- 
come agreements. 

Of  the  latter  character  are  all  the  rules  and 
by-laws  of  voluntary  associations.  Their  whole 
basis  is  contract,  and  the  superstructure  is  the 
same.  Herein  lies  the  difference  between  cor- 
38*]  porations  *and  all  unincorporated  com- 
panies. The  former  have  authority  from  the 
sovereign  power  to  make  by-laws,  and  may, 
therefore,  prescribe  rules  of  action  for  persons 
without  their  consent;  the  latter  have  no  such 
authority,  and  can  only  prescribe  rules  of 
action  for  their  members,  agents  or  others, 
with  their  consent ;  and  thus  the  power  to 
make  by-laws  which  control  the  action  of  indi- 
viduals without  their  consent  is  a  peculiar  feat- 
ure of  a  corporation.  The  four  requisites 
above  stated, when  united,  constitute  an  effect- 
ive being,  which  can  perform  the  functions  of 
legal  life,  and  without  either  is  helpless, unless 
the  defect  be  supplied  or  other  powers  given 
by  statute;  but  to  give  a  voluntary  association 
the  character  of  a  corporation  by  reason  of  its 
possessing  corporate  powers,  it  must  have  all 
the  four  requisites  above  specified. 

The  counsel  observed  that  other  properties 
have  been  said  to  be  peculiar  to  corporations; 
but  that  to  him  they  did  not  appear  to  be  so  on 
reason  or  authority.  One  of  which  is  the  hav- 
ing a  seal.  Formerly  it  was  held  that  a  cor- 
poration could  be  bound  only  by  its  seal,  and 
when  that  was  the  rule,  a  seal  was  of  course  of 
the  essence  of  a  corporation ;  but  that  rule  has 
been  abrogated  for  years,  and  now  a  seal, 
though  an  ordinary  and  very  important  inci- 
dent to  a  corporation,  is  no  longer  an  essential 
requisite.  15  Wend.,  265.  Another  is  the  right 
of  enjoying  privileges  and  immunities  in  com- 
mon. This  doctrine  is  laid  down  in  1  Kyd, 
Corp.,  13,  and  is  followed  by  Chancellor  Kent, 
2  Kent,  Com.,  277.  This,  the  counsel  insisted, 
cannot  be  of  the  essence  of  a  corporation,  be- 
cause common  enjoyment  and  common  advan- 
tages are  incident  to  voluntary  associations,  as 
well  as  to  bodies  corporate.  Another  is  the  ex- 
emption of  the  members  of  a  company  from 
personal  liability  for  its  debts.  This,  the  coun- 
sel observed,  is  said  by  some  to  be  peculiar  to  a 
corporation,  and  to  distinguish  it  from  a  part- 
nership. That,  he  said,  was  a  mistake.  Members 
of  corporations  are  often  made  personally  lia- 
ble by  the  Acts  of  incorporation  for  the  debts 
of  the  company;  sometimes  in  whole  and  some- 
times in  part.  He  said  there  are  many  instances 
of  this  in  our  State,  both  in  our  general  and 
39*]  special  *Acts  of  incorporation.  There 
is  also  a  striking  instance  of  members  of  a  co- 
partnership being  liable,  only  to  a  qualified  ex- 
tent, for  the  copartnership  debts,  alluding  to 
our  statute  concerning  limited  partnerships. 

The  members  of  all  voluntary  associations 
he  said  might,  by  agreement,  regulate  the  ex- 
tent and  nature  of  their  liability  for  the  com- 
pany debts,  and  such  agreement  will  bind  the 
parties  to  it  and,  probably,  all  persons  dealing 
with  the  association  and  having  knowledge  of 
it;  and  that  it  might  safely  be  assumed,  that 
exemption,  in  whole  or  in  part,  of  the  mem- 
bers of  a  company  from  personal  liability  for 
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its  debts,  is  not  an  essential  requisite  of  a  cor- 
poration. 

Another,  and  the  last,  is  the  transferability 
of  shares  without  any  restriction,  at  the  mere 
will  of  the  holder. 

Were  it  not  that  some  English  cases  counte- 
nance the  idea,  that  unqualified  transferability 
of  shares  is  a  peculiar  feature  of  a  corporation, 
it  would  be  unnecessary  to  dwell  long  on  this 
topic.  For  it  must  be  evident  to  all  that  this 
is  a  matter  which  may  be  regulated  by  con- 
tract in  all  voluntary  associations;  and  may 
exist,  or  not,  in  corporations.  Partnerships  and 
joint  stock  companies  not  only  may,  but  do  in 
fact,  regulate  the  transfers  of  stock;  sometimes 
permitting  them,  without  any  restriction;  at 
others,  restraining  them  to  transfers  on  the 
books  of  the  company;  at  others,  until  the 
debts  due  by  the  holder  to  the  company  are 
paid.  And  the  like  provisions  are  often  made 
in  our  Acts  of  incorporation;  but  more  fre- 
quently the  transfer  of  the  stock  is  left  to  the 
discretion  of  the  corporation,  with  power  to 
regulate  it  in  their  by-laws. 

The  cases  referred  to,  he  said,  arose  under  an 
English  statute,  which,  with  the  decision  upon 
it,  furnish  the  strongest  judicial  light  discov- 
ered by  him  on  the  subject  of  the  essential  req- 
uisites of  a  corporation;  and  although  the 
statute  is  now  repealed,  the  light  which  it  elicit- 
ed still  shines,  to  aid  and  direct  the  search  for 
truth.  The  counsel  here  cited  Colly.  Partner- 
ship, 620-625,  passim,  and  cases  quoted.  In 
respect  to  the  transferability  of  shares,  he  re  • 
marked  that  this  property  is  not  mentioned  by 
any  author,  *nor  in  any  case,  as  a  cor-  [*4O 
porate  attribute  except  in  the  cases  arising  un- 
der the  statute  referred  to.  It  appears  to  have 
originated  wholly  from  the  English  Statute  6 
Geo.  I.,  ch.  18,  sec.  18,  mentioned  in  Collyer, 
and  the  error  of  considering  it  a  corporate 
property,  he  contended  arose  from  a  want  of 
care  in  judging  of  it,  as  a  distinct  offense, 
which  it  is  by  that  statute,  instead  of  judging 
of  it  as  a  corporate  act,  and  as  such,  an  offense 
by  the  statute.  A  few  references  to  the  lan- 
guage of  the  Act,  and  the  decisions  upon  it, 
he  said  would  show  this.  The  recital  is:  "And 
whereas, in  many  cases, the  said  undertakers  and 
subscribers  have  presumed  to  act  as  if  they  were 
corporate  bodies,  and  have  pretended  to  make 
their  shares  transferable  or  assignable  without 
any  legal  authority,"  etc.  And  the  enactment 
is,  that  such  undertakings,  "and  more  par- 
ticularly the  acting  or  presuming  to  act  as  a 
corporate  body,  the  raising  or  pretending  to 
raise  transferable  stock,  transferring  or  pre- 
tending to  transfer,  or  assign  any  share  in  such 
stock,  without  legal  authority,  etc.,  shall  be 
deemed  illegal  and  void."  "The  offenses," 
says  Mr.  Collyer,  "  which  are  more  particular- 
ly pointed  out  by  the  statute,  are,  the  presum- 
ing to  act  as  a  corporate  body;  the  raising 
transferable  stock;  the  transferring  such 
stock."  The  transferring  of  stock  is  thus  ob- 
viously a  distinct  offense  from  that  of  presum- 
ing to  act  as  a  corporate  body.  Either  might 
be  committed  and  punished  without  the  oth- 
er. Yet,  says  Mr.  Collyer,  in  a  subsequen' 
page:  "The  only  act,  however,  which  has 
been  expressly  stated  to  be  an  assuming  to  act 
as  a  corporation,  is  that  of  making  the  shares 
transferable  without  any  restriction,  at  the 
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mere  will  of  the  holder."  He  adds:  "The  uni- 
versal illegality  of  this  proceeding  was  doubt- 
ed, as  we  nave  before  observed,  by  Ld.  Ellen- 
borough.  But  in  Joseph  v.  Preber,  8  Barn.  & 
(.'..  639;  5  Dowl.  &  R.,  542,  it  was  held  to  be 
universally  illegal,  not  only  as  it  should  seem, 
under  the  words  of  the  statute  on  that  particu- 
lar point,  but  with  reference  to  the  more  gen- 
eral offense  of  acting  as  a  corporation."  Ch.  J. 
UiM.  in  a  subsequent  case.  4  Bing.,  267,  says: 
"  There  can  be  no  transferable  share  of  any 
4  t*J  stock,  except  the  stock  *of  corporations, 
or  of  joint  stock  companies  created  by  Acts  of 
Parliament."  This  language  is  loose  and  con- 
fusing, and  clearly  shows  that  the  minds  of 
these  distinguished  jurists  were  far  from  being 
directed  to  the  question,  whether  transferabil- 
ity  of  stock  is  an  essential  property  of  a  cor- 
poration. Ch.  J.  Best  states  it  in  substance,  as 
an  unqualified  proposition,  that  shares  of  stock 
are  not  transferable,  except  by  Act  of  Parlia- 
ment. With  great  respect,  that  is  an  error. 
The  stock  in  every  voluntary  association,  by 
agreement  of  the  associates,  may  be  transfer- 
able at  the  will  of  the  owner,  as  has  been  al- 
ready stated  and  illustrated;  and  daily  prac- 
tice confirms  it. 

But  from  whatever  source  the  notion  came, 
that  transferability  of  stock  was  an  exclusive 
attribute  of  a  corporation,  or  however  well  it 
is  sustained  by  authority,  one  position  respect 
ing  it  is  clear,  and  in  that  all  the  cases  concur, 
viz.:  that  to  render  the  transferability  of 
shares,  a  corporate  property,  the  shares  must 
be  transferable  at  the  mere  unrestricted  option 
of  the  holder.  And  where  the  shares  could 
not  be  transferred  to  a  person  who  would  not 
enter  into  the  original  covenants;  and  where 
the  same  person  could  not  hold  more  than  20 
shares;  and  where  the  transfer  of  shares  was 
limited  to  persons  residing  in  the  neighbor- 
hood; and  where  a  person  could  not  become  a 
member  of  a  company  till  he  had  signed  the 
partnership  articles,  nor  until  he  had  been  ap- 
proved by  a  certain  majority  of  persons  pres- 
ent at  a  meeting  of  the  society — the  Court  of 
K.  B.  gladly  availed  themselves  of  these  cir- 
cumstances to  hold  the  associations  valid,  un- 
der the  English  statute  and,  of  course,  that 
such  restricted  transferability  was  not  a  cor- 
porate attribute.  Colly.,  624,  625,  and  cases 
cited. 

There  is  only  one  clause  in  our  general  bank- 
ing law  which  regulates  the  transfer  of  stock; 
and  that,  instead  of  permitting  the  shares  of 
the  associations  to  be  transferred  at  the  mere 
unrestricted  option  of  the  holder.subjects  them 
to  two  statutory  restrictions,  and  also  to  as 
many  others  as  each  association  may  think 
proper  to  impose.  The  words  of  the  clause  are: 
"The  shares  of  said  association  shall  be  deemed 
42*]*personal  property  and  shall  be  transfer 
able  on  the  books  of  the  association,  in  such 
manner  as  may  be  agreed  on  in  the  articles  of 
association;  and  every  person  becoming  a 
shareholder  by  such  transfer,  shall,  in  propor- 
tion to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  prior  shareholders."  1.  The 
shares  are  transferable  on  the  books  of  the  as- 
sociation. 2.  The  transferee  succeeds,  not  only 
to  the  rights,  but  to  the  liabilities  of  the  prior 
shareholders.  These  are  imposed  by  law  upon 
him.  3.  The  shares  are  transferable  on  the 
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books  of  the  association,  in  such  manner  as 
may  be  agreed  on  in  the  articles  of  association. 
This  enables  each  association  to  impose  such 
restrictions  as  it  pleases,  and  so  obviously  is 
the  holder  of  stock  in  the  associations  re- 
strained from  transferring  his  stock  at  his  mere 
unrestricted  option,  that  it  seems  unnecessary 
to  occupy  more  time  with  this  topic. 

The  counsel  next  proceeded  to  examine  those 
parts  of  the  Act  of  Apr.,  1888,  which  it  had 
been  insisted  conferred  corporate  powers  on 
the  associations  authorized  thereby.  He  cited 
sections  15  and  16  of  the  Act,  and  in  connec- 
tion with  those  sections  quoted  section  1  of  the 
Act  to  restrain  unauthorized  banking,  1  R.  8., 
711,  and  proceeded  to  inquire  whether  such 
associations,  have  all  or  any  of  the  four  essen- 
tial requisites,  as  defined  by  him  of  a  corpora- 
tion. 

First.  Has  every  association  a  collective  ex- 
istence by  name,  created  by  the  sovereign  pow- 
er, exercised  directly  or  immediately?  And 
then  observed,  who  can  fail  to  see,  that  the  ob- 
ject of  passing  this  clause  of  the  15th  section 
of  the  general  Banking  Law,  was  to  repeal,  in 
effect,  the  1st  section  of  the  Restraining  Act, 
and  open  banking  to  the  community?  The  Leg- 
islature evidently  intended  to  allow  any  per- 
son, who  chose,  to  become  a  member  of  an  as- 
sociation to  conduct  the  business  of  banking; 
and  when  they  say,  "any  number  of  persons 
may  associate  to  establish,"  etc.,  is  it  not  a  per- 
version of  their  language  to  insist  that  they 
thereby  call  into  being  an  indefinite  number  of 
corporations?  The  enactment  is  merely  per- 
missive. It  only  removes  a  previous  legal  re- 
straint, and  allows  free  action.  It  creates  noth- 
ing; *but  allows  parties  to  contract  with  [*43 
each  other  to  accomplish  an  object  theretofore 
unlawful.  This  will  appear  the  more  evident, 
by  comparing  the  language  with  that  of  our 
general  Acts  of  incorporation.  Take,  for  ex- 
ample, the  Act  relative  to  incorporations  for 
manufacturing  purposes.  The  1st  section  di- 
rects, that  "any  five  or  more  persons,  who 
shall  be  desirous  to  form  a  company,"  etc., 
"  may  make,  sign  and  acknowledge,  before  a 
justice  of  the  Supreme  Court,"  etc.,  "  a  certifl 
cate  in  writing,  in  which  shall  be  stated  the 
corporate  name  of  said  company,"  etc.  And 
the  2d  section  enacts,  "that  as  soon  as  such 
certificate  shall  be  filed  as  aforesaid,  the  per- 
sons who  shall  have  signed  and  acknowl- 
edged the  said  certificate,  and  their  successors, 
shall,  for  the  term  of  twenty  years  next  after 
the  day  of  filing  such  certificate,  be  a  body 
politic  and  corporate,  in  fact  and  in  name,  by 
the  name  stated  in  such  certificate,  and  by  that 
name,"  etc.  3  R.  S.,  310.  Under  this  law,  a 
corporation  is  brought  into  existence  by  legis- 
lative enactment.  Under  the  general  Banking 
Law,  an  association  is  formed  by  contract,  by 
agreement  of  the  parties.  By  that  law,  any 
number  of  persons  may  associate,  and  if  they 
do  associate,  it  is  their  own  voluntary  act;  and 
their  association  derives  its  being  from  their 
mutual  consent  and,  in  like  manner,  may  be 
dissolved  at  their  pleasure.  They  are  allowed 
by  agreement  to  fix  the  period  of  its  commence- 
ment and  termination,  as  in  all  other  cases  of 
voluntary  associations— time  of  commence- 
ment and  dissolution,  like  a  strict  copartner- 
ship; and  if  the  parties  are  dissatisfied  with 
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••each  other,  or  the  business,  they  may  by  gen- 
eral consent  dissolve  at  any  time  before  the 
period  fixed  for  the  termination  of  the  associa- 
tion. In  these  respects,  the  associations  are 
wholly  unlike  corporations.  The  latter  always 
have  a  period  fixed  by  law  for  their  commence- 
ment and  termination,  unless  they  are  perpet- 
ual; and  then,  their  perpetuity  is  likewise  de- 
clared by  law,  and  it  is  not  in  their  power  to 
dissolve  themselves.  They  may  commit  acts 
which  forfeit  their  existence,  but  cannot  dis- 
solve at  pleasure. 

Furthermore;  it  is  understood  to  be  the  true 
44*]  construction  *of  this  statute,  and  that 
such  construction  was  deliberately  given  to  it 
by  the  late  Comptroller  and  Attorney-General, 

-after  full  and  mature  examination,  to  author- 
ize any  individual  to  conduct  the  business  of 
banking  according  to  its  provisions.  And  it  is 

.a  well  known  fact  that  several  individuals 
have  deposited  their  respective  securities  with 
the  Comptroller,  received  bills,  and  are  now 
prosecuting  the  business  of  banking  in  their 
respective  offices,  and  on  their  respective  ac- 
counts. •  If  this  is  the  true  construction  of  the 
Act,  and  there  appears  to  be  no  reason  to  doubt 
it,  there  would  seem  to  be  an  end  of  all  pre- 
tense even,  that  those  who  avail  themselves  of 
its  provisions  are  corporators.  The  statute  cer- 
tainly does  not  constitute  each  of  the  individ- 
uals referred  to  a  corporation,  or,  in  other 
words,  give  each  of  them  a  corporate  existence. 
Nor  does  the  statute  give  a  name  to  the  asso- 
ciation formed  under  it,  as  is  always  the  case, 
when  a  corporation  is  created ;  nor  does  it  adopt 
any  selected  by  the  parties,  as  in  the  general 
Act  of  incorporation  for  manufacturing  pur 
poses.  The  name  of  each  association  is  given 
by  agreement  of  the  associates.  They  deter- 
mine and  agree  what  it  shall  be.  It  is  given 
by  contract  and  not  by  statute.  It  comes  from 
the  will  of  individuals,  and  not  from  the  sov- 
ereign power.  Besides,  the  associations  have 
no  common  name  by  which  they  are  known: 
by  which  they  take  and  give  title  and  make 

•  contracts,  and  by  which  they  sue  and  are  sued. 
Nor  have  they  two  names,  one  by  which  they 
may  take  and  grant,  and  another  by  which 
they  may  sue  and  be  sued.     They  have  only 
one  name,  and  that  for  a  single  purpose,  viz. : 
"to  be  used  in  their  dealings."    They  neither 
take,  nor  grant,  nor  make  contracts  in  that 
name,  nor  do  they  sue,  nor  are  they  sued  by  it, 

.as  will  be  more  distinctly  seen  when  other  sec- 
tions of  the  statute  are  examined. 
Second.  Has  every  association  a  standing  in 

-court,  as  a  collective  existence  by  a  given  name 
or  designation,  with  the  rights  and  liabilities 
of  a  party  litigant?  The  clauses  of  the  statute 
which  relate  to  this  part  of  the  subject,  are 
found  in  the  21st  and  22d  sections.  These  are 
as  follows:  "And  all  suits,  actions  and  pro- 
45*]  ceedings  brought  or  prosecuted  by  *or 
on  behalf  of  such  association,  may  be  brought 

•  or  prosecuted  in  the  name  of  the  president 
thereof."  "All  persons  having  demands  against 
any  such  association,   may  maintain  actions 
against  the  president  thereof."    The  ground 
taken  by  the  counsel  for  the  defendant  is,  that 
the  suits  permitted  by  these  provisions  of  the 
statute,  are  to  be  brought  and  prosecuted  in 
the  name  of  the  office  of  the  president  of  the 

-association,  and  not  in  the  name  of  the  person 
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who  fills  the  office;  and  that  each  association 
has  therefore  a  name  given  to  it  by  statute, 
by  which  it  sues  and  is  sued.  This  is  obvious- 
ly an  erroneous  construction  of  the  Act.  The 
title  of  this  very  cause  is  a  practical  evidence 
of  the  error.  It  is  in  the  name  of  Anson  Thorn 
as,  president,  etc. ;  and  not  in  the  name  of  the 
President  of  the  Bk.  of  Central  K  Y.  The 
language  of  the  statute  shows  that  the  office 
of  president  is  referred  to  as  a  mere  description 
of  the  person  in  whose  name  the  suit  may  be 
brought,  and  against  whom  it  may  be  main- 
tained. The  words  are,  "all  suits,"  etc.,  "may 
be  brought  or  prosecuted  in  the  name  of  the 
president  thereof,"  and  not  in  the  name  of  the 
office  of  president  thereof.  So,  "all  persons," 
etc.,  "may  maintain  actions  against  the  presi- 
dent thereof,"  and  not  against  the  office  of 
president  thereof.  But  there  are  other  clauses 
in  these  two  sections  of  the  statute  which  are 
conclusive  of  its  construction. 

If  the  suits  may  be  brought  in  the  name  of 
the  office  of  president,  or  maintained  against 
the  office  of  president,  then  no  suit  brought  in 
the  name  of  that  office,  or  against  it,  would 
abate  by  death,  resignation  or  removal  of  the 
officer.  But  in  the  21st  section,  the  Legisla- 
ture provide  that  no  "suit,  action,  or  proceed- 
ing," "brought  or  prosecuted  in  the  name  of 
the  president  thereof,"  "shall  abate  by  reason 
of  the  death,  resignation  or  removal  from  office 
of  such  president,  but  may  be  continued  and 
prosecuted  according  to  such  rules  as  the  courts 
of  law  and  equity  may  direct,  in  the  name  of 
his  successor  in  office."  So,  also,  in  regard  to 
suits  against  the  president,  the22d  section  con- 
tains the  following  provision:  "which  suits  or 
actions  shall  not  abate  by  reason  of  *the  [*46 
death,  resignation  or  removal  from  office  of 
such  president,  but  may  be  continued  and 
prosecuted  to  judgment  against  his  successor." 
After  reading  these  provisions,  argument  sure- 
ly is  unnecessary  to  show  that  the  suits  are  to 
be  brought  in  the  name  of  and  against  the  per- 
son holding  the  office  of  president;  and  that 
the  office  is  used  in  the  statute  merely  as  a  de- 
scription of  the  person. 

Another  consideration  arises  in  this  connec- 
tion; and  that  is,  that  when  a  president,  who 
is  either  plaintiff  or  defendant,  dies,  the  suit, 
though  not  abated,  is  suspended  until  a  suc- 
cessor is  appointed;  and  when  so  appointed, 
the  suit  does  not  proceed,  of  course,  against 
him  without  any  proceeding  in  court,  but 
"according  to  such  rules  as  the  courts  of  law 
and  equity  may  direct;"  which  proceeding 
would  naturally  be  a  suggestion  on  the  record 
of  the  death  of  the  president  in  whose  name 
the  suit  was  pending,  and  the  appointment  of 
his  successor,  and  an  order  thereon  that  the 
suit  proceed  in  the  name  of  the  successor.  How 
unlike  is  all  this  to  a  corporation.  A  corpora- 
tion never  dies;  that  is,  if  not  perpetual,  it  lives 
out  its  known  and  appointed  day.  It  has,  as 
we  have  already  seen,  a  continued  existence, 
or  in  other  words,  a  continued  succession.  A 
suit  in  its  name  never  abates;  for  it  never  dies, 
resigns  or  removes.  What  sort  of  a  corpora- 
tion, therefore,  must  that  be,  which  has  not  a 
continued  existence  by  name,  so  as  to  have  a 
continued  standing  in  court? 

But  again;  the  statute  in  respect  to  suits 
brought  in  the  name  of  or  against  the  presi- 
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dent  is  ouly  permissive.  The  language  is,  "all 
suits,"  etc.,  "may  be  brought,"  etc.;  "all  per- 
sons," etc.,  "may  maintain  actions,"  etc.  Hence, 
any  association  or  individual  who  is  banking 
under  the  law  may  sue  in  the  nume  of  the  as- 
sociation, and  the  latter,  in  his  own  name.  In 
like  manner,  any  creditor  of  any  such  associa- 
tion or  individual  may  sue  the  associates  or 
individual;  either  course  would  undoubtedly 
be  attended  with  great  difficulties  in  respect  to 
parties,  when  such  a  suit  should  be  attempted 
in  favor  of  or  against  the  members  of  an  asso- 
ciation, and  pnumbly  would  be  impracticable 
47*]  for  any  useful  *end;  but  still,  the  right 
so  to  sue  remains.  Here,  it  may  be  said,  how 
entirely  unlike  a  corporation;  there  is  not  even 
an  approach  to  an  analogy.  A  right  to  sue  in 
the  names  of  the  individual  members  of  a  com- 
pany is  an  exclusive  attribute  of  a  voluntary 
association;  it  has  not  the  most  distant  resem- 
blance to  a  corporate  power. 

A  suggestion  was  made  by  the  counsel  for 
the  defendant,  in  the  course  of  his  argument, 
that  the  statutory  provision  in  the  22d  section, 
that  "All  judgments  and  decrees  obtained  or 
rendered  against  such  president  for  any  debt 
and  liability  of  such  association,  shall  be  en- 
forced only  against  the  joint  property  of  the 
association,"  was  analogous  to  the  legal  effect 
of  a  judgment  against  a  corporation.  And  so 
it  is;  but  what  of  that.  Many  rights  and  lia- 
bilities of  voluntary  associations  are  analogous 
to  those  of  corporations.  The  question  is, 
whether  it  is  a  peculiar  feature  of  a  corpora- 
tion. If  it  is,  then  several  other  statutory  pro- 
visions in  regard  to  judgments  upon  joint  lia- 
bilities may  be  said  to  have  the  same  effect. 
Our  statute  declares  that  on  the  arrest  of  one 
of  several  joint  debtors,  a  judgment  may  be 
rendered  against  all,  and  enforced  against  the 
joint  property  of  all.  2  R.  8.,  377.  The  stat- 
utory regulation  of  suits  by  and  against  a  lim- 
ited partnership  is,  that  "suits  in  relation  to 
the  business  of  the  partnership,  may  be  brought 
and  conducted  by  and  against  the  general  part- 
ners, in  the  same  manner  as  if  there  were  no 
special  partners."  1  R.  S.,  766,  sec.  14.  The 
effect  of  the  judgment,  of  course,  is  to  bind  the 
copartnership  property.  This  legislative  en- 
actment, respecting  suits  by  and  against  lim- 
ited partnerships,  is  very  similar  in  form,  and 
cannot  be  distinguished  in  substance  from  that 
respecting  suits  by  and  against  the  banking  as- 
sociations; and  yet,  1  apprehend,  that  no  one 
ever  seriously  thought  a  limited  partnership 
had  anything  in  common  with  a  corporation, 
except  perhaps  that  in  chancery,  the  general 
partners,  as  lately  held  by  the  Chancellor,  and 
the  directors  of  a  corporation,  are  responsible 
as  trustees  of  their  respective  common  funds. 
But  such  responsibility  is  far  too  general  lobe 
called  a  peculiar  corporate  attribute. 
48*[  *Third.  Has  every  association  power 
to  take  and  convey  title  to  property,  acquire 
and  give  rights  as  a  collective  existence,  and  by 
its  given  name  or  designation  ?  The  parts  of 
the  statute  supposed  to  be  applicable  to  this 
feature  of  a  corporation,  are  in  the  24th  sec- 
tion. That  section,  after  specifying  the  pur- 
poses for  which  an  association  may  purchase, 
hold  and  convey  real  estate,  enacts:  "And  all 
conveyances  of  such  real  estate  shall  be  made 
to  the  president,  or  such  other  officer  as  shall 
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be  indicated  for  that  purpose  in  the  articles  of 
association; and  which  president  or  officer,  and 
his  successors,  from  time  to  time,  may  sell,  as-  • 
sign  and  convey  the  same,"  etc.  On  comparing 
this  provision  of  the  statute,  with  what  nan 
been  said  concerning  and  in  illustration  of  this 
third  corporate  feature,  the  wide  difference 
will  be  seen,  between  a  corporation's  taking 
and  granting,  by  its  corporate  name,  and  tak- 
ing and  granting  in  the  manner  directed  by 
this  Act  .  There  is  no  room  to  doubt  but  that 
every  conveyance  is  to  be  made  to  the  person 
who  falls  the  office  of  president.or  to  some  other 
person  who  holds  some  other  office  in  the  H>M> 
ciation.  The  associates  of  each  association 
have,  therefore,  a  right  of  selecting  a  trustee  of 
their  real  property  from  the  whole  body  of 
their  agents,  from  their  president  down  to  their 
porter.  The  Legislature  has  not  even  desig- 
nated the  trustee.  They  have  only  said. if  you 
select  none  for  yourselves,  then  we  will  select 
for  you  your  president  ;  but,  as  we  allow  you 
to  elect  your  president  and  other  officers,  we 
give  you  unrestricted  choice.  The  right  of  se- 
lection, therefore,  is  uncontrolled;  and  is  as 
full,  as  the  right  of  the  members  of  any  volun- 
tary association,  to  select  a  trustee  for  them- 
selves, to  take  the  title  to  their  real  property 
for  their  benefit.  It  appears  to  be  so  clear,  that 
the  associations  do  not  take  or  grant  real  es- 
tate by  their  collective  name,  if  they  can  be 
considered  as  having  one  for  any  purpose,  that 
it  seems  unnecessary  to  spend  more  time  with 
this  branch  of  the  argument. 

The  next  question  is:  where  is  the  title  to  the 
personal  property  of  the  association  ?  The  an- 
swer is  obvious.  The  *statute  having  made  [*49 
no  provision  on  the  subject,  it  is  where  the 
common  law  places  it,  viz. :  in  the  members  of 
the  respective  associations;  and  subject  to  such 
custody,  control  and  management,  as  they  have 
designated  and  agreed  to,  in  their  respective 
articles  of  association.  And  this  shows  that 
the  right,  still  belonging  to  the  associations,  to 
sue  in  the  names  of  their  members,  is  no  shad- 
ow, but  a  practical  reality.  The  vesting  of  the 
title  of  the  real  property  of  the  associations  in 
a  trustee, who  is  always  selected  by  themselves; 
and  of  their  title  to  their  personal  property,  in 
the  members  of  the  associations,  shows  how 
impossible  it  is.to  hold  them  to  be  corporations. 

Fourth  and  last.  Has  every  association  power 
conferred  by  the  statute  to  make  by-laws,  or, 
in  other  words,  to  prescribe  rules  of  action  for 
persons  without  their  consent  ?  The  only  ex- 
pression in  the  statute,  which,  by  the  greatest 
stretch  of  imagination,  can  be  said  to  have  any 
relation  to  this  power,  is  found  in  the  18th  sec- 
tion; that  section  gives  and  prescribes  the  pow- 
er of  the  associations,  and  states  it  to  be,  "  to 
carry  on  the  business  of  banking,  by  discount- 
ing bills,"  etc.,  in  the  manner  specified  in  their 
articles  of  association,  for  the  purpose  author- 
ized by  this  Act.  On  this  part  of  the  subject, 
it  seems  sufficient  to  say,  that  whatever  author- 
ity is  given  to  the  associations  by  these  words 
of  the  Act,  is  merely  permissive, and  that  what- 
ever regulations  or  rules  it  authorizes  the  asso- 
ciations to  make,  such  regulations  and  rules 
are  to  be  specified  in  their  articles  of  associa- 
tion; and,  of  course,  are  purely  matters  of  con- 
tract, and  derive  their  whole  force  and  author- 
ity from  the  consent  of  the  parties  to  be  bound 
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by  them.  This,  as  we  have  seen,  is  a  feature 
peculiar  to  the  by-laws  of  voluntary  associa- 
tions, and  distinguishes  them  from  corpora- 
tions. The  by-laws  of  the  latter,  deriving  their 
force  from  the  statute,  and  emanating  from  the 
sovereign  power,  bind  those  subject  to  them 
without  their  consent;  while  those  of  the  for- 
mer, deriving  their  force  from  consent,  and 
emanating  from  contract,  only  bind  those  sub- 
ject to  them  with  their  consent.  The  very 
5O*Jterms  employed,  show*the  difference  be- 
tween incorporated  and  unincorporated  com- 
panies; and  terms  are  no  unimportant  indica- 
tion of  thought.  The  former  is  a  corporation, 
the  latter  a  voluntary  association;  the  former, 
exists  by  force  of  a  statute — the  latter,  by  force 
of  a  contract;  and  so  their  respective  by-laws: 
one  binds  by  contract,  and  the  other  by  statute. 

In  concluding  this  analysis  and  examination 
of  the  statute,  one  remark  seems  to  be  required 
in  regard  to  these  associations  having,  in  dif- 
ferent forms,  several  of  the  general  powers  of 
corporations.  It  is  true  that  they  have;  and  so 
have  all  citizens  of  full  age,  all  voluntary  asso- 
ciations, and  every  being  who  has  and  exercises 
legal  rights,  and  prosecutes  judicial  remedies. 
Franchises  are  rights  which  can  only  emanate 
from  the  sovereign  power,  and  are  generally 
granted  to  corporations,  but  often  to  individu- 
als and  companies  not  incorporated  ;  and  the 
Legislature  oftentimes  confers  the  privilege  of 
possessing  and  enjoying  property,  and  exercis- 
ing rights,  upon  persons  and  associations,  not 
otherwise  allowed  by  law — and  such  privilege 
is  also  generally  conferred  in  the  form  of  an  Act 
of  incorporation  :  hence,  at  an  early  day,  the 
idea  was  suggested,  that  these  were  incidents  to 
corporations;  but  they  are  not  peculiar  to  them, 
and  so  it  has  been  decided  in  England.  Ld. 
Holt,  in  the  case  of  King  v.  London,  Skinn., 
310.  held,  that  neither  "the  actual  possession 
of  property,  nor  the  actual  enjoyment  of  fran- 
chises, are  of  the  essence  of  a  corporation:" 
and  this  position  has  received  the  sanction  of 
Chancellor  Kent, in  his  valuable  Commentaries. 
2  Kent,  Com.,  277,  2d  ed.  Had  these  associa- 
tions been  authorized  in  the  very  form  they 
now  are,  but  to  carry  on  some  other  business 
than  banking,  hitherto  conducted  in  this  State 
solely  by  corporations,  it  probably  would  never 
have  entered  into  the  mind  of  any  man  to  think 
they  were  corporations,  or  even  like  such  bod- 
ies, though  his  ingenuity  may  have  been  on 
the  rack,  for  some  plausible  ground  for  a  dila- 
tory defense  to  a  just  demand. 

The  statute  must  be  considered  as  a  modified 
repeal  of  the  Restraining  Act,  and  in  thus  re- 
51*]  pealing  it  the  Legislature  *have  thought 
proper,  and  for  the  very  best  reasons  and  most 
laudable  motives,  to  protect  the  community 
from  injury,  while  they  restored  to  every  citi- 
zen his  unquestioned  right  to  use  his  funds  for 
banking  purposes.  In  doing  this,  the  Legisla- 
ture thought  it  judicious  to  require  from  the  as- 
sociations, full  semi  annual  statements  of  their 
affairs,  sec.  26  of  the  Act,  as  the  law  then  and 
still  requires  like  annual  statements  from  the 
incorporated  banks  of  this  State.  1  R.  S.,  593, 
sees.  19,  20;  3  Id.,  287,  sec.  31,  to  keep  a  cer- 
tain amount  of  specie  on  hand,  sec.  33  of  the 
Act,  and  other  like  regulations  for  the  public 
security  ;  and  these  have  been  alluded  to  by 
the  counsel  for  this  defense,  as  showing  that 
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the  associations  are  corporations.  With  equal 
soundness  and  cogency  might  he  argue,  that 
because  a  corporation  can  maintain  a  suit  in  its 
corporate  name,  and  an  individual  can  main- 
tain one  in  his  name,  therefore,  a  corporation 
is  an  individual. 

One  proposition  is  self-evident,  and  although 
alluded  to  heretofore.should  be  distinctly  stated 
in  this  place,  and  that  is:  if  these  associations 
are  corporations  by  reason  of  possessing  their 
essential  requisites,  they  must  have  all  those 
requisites,  whatever  they  are  ;  or,  in  other 
words,  must  have  the  essence  of  corporations. 
If  there  are  four  essential  requisites,  and  they 
have  but  three  ;  or  there  are  three,  and  they 
have  but  two;  or  there  are  two,  and  they  have 
but  one;  they  cannot  be  corporations.  On  the 
whole,  it  is  insisted  that  these  associations, 
judged  of  solely  by  the  power  and  attributes 
given  to  them  by  the  statute,  do  not  possess 
the  essential  requisites  of  corporations,  and,  of 
course,  are  not,  for  that  reason,  corporations. 
It  is  admitted,  as  has  already  been  stated,  that 
they  are  not  so  by  explicit  legislative  enact- 
ment; and  as  corporations  can  only  be  created 
in  one  or  the  other  of  these  modes,  the  argu- 
ment seems  conclusive. 

But  there  is  yet  another  and  controlling  argu- 
ment against  these  associations  being  adjudged 
corporations.and  that  is  derived  from  the  man- 
ifest intention  of  the  Legislature.  The  first 
evidence  of  that  consists  in  not  only  the  entire 
omission  of  the  Legislature  to  declare,  by  di- 
rect and  explicit  enactment,  *that  the  [*o2 
associations  shall  be  corporations, as  they  have 
done  in  every  case,  without  exception,  where 
corporations  have  been  created  by  special  or 
general  Acts;  but  in  their  caution,  manifested 
throughout  the  whole  statute,  to  avoid  every 
expression  which  might  countenance  such  an 
idea.  No  person  can  read  this  statute  and  hes- 
itate for  a  moment  in  saying  that  the  Legisla- 
ture never  intended  to  constitute  these  associa- 
tions corporations.  If  they  had,  how  obvious 
the  course.  They  had  only  to  adopt  the  forms 
of  some  of  our  other  general  Acts  of  incorpora- 
tion; but,  instead  of  that, they  have  studiously 
avoided  all  of  them.  There  is  a  single  provis- 
ion in  the  law, which  of  itself  is  decisive  of  the 
intention  of  the  Legislature — the  clause  in  the 
19th  section,  that  no  association  shall  "be  dis- 
solved by  the  death  or  insanity  of  any  of  the 
shareholders,  therein."  Why  such  a  provision, 
if  these  associations  are  thought  or  intended  to 
be  corporations?  But  if  voluntary  associations, 
then  it  was  pertinent  and  proper;  and  like  sim- 
ilar provisions  often  introduced  into  articles  of 
copartnership  and  joint  stock  companies,  where 
there  are  numerous  members  and,  consequent- 
ly, frequent  deaths. 

He  also  contended  that  the  history  of  the 
origin,  progress  and  final  passage  of  the  Act  of 
Apr.,  1838,  showed  the  intention  of  the  Legis- 
lature, and  adverted  to  legislative  documents 
commencing  with  a  bill  on  the  subject  intro- 
duced Feb.  23,  1837,  and  ending  with  the  final 
passage  of  the  bill  now  under  consideration  in- 
cluding the  message  of  the  Governor  recom- 
mending action  on  the  subject,  the  reports  of 
committees,  and  the  opinions  of  the  Attorney- 
General  for  the  time  being.  See  Assem.  Doc. 
of  1837,  Nos.  303,  304,  318;  Sen.  Doc.  of  1837, 
No.  55;  Assem.Doc.  of  1838,  Nos.  2,  122;  Sen. 
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Doc.  of  1888,  No.  68.  He  stated  that  the  bill 
passed  the  House  of  Assembly  by  a  vote  of  86 
to  29.  In  the  Senate,  after  it  was  ordered  to  a 
third  reading,  a  question  was  taken  whether 
Its  passage  required  a  two  third  vote,  and  it 
was  decided  in  the  negative,  by  a  vote  of  17  to 
10;  and  subsequently  the  bill  was  passed  by  a 
vote  of  20  to  8. 

5.'J*J  *The  second  position  is, that  admitting 
that  the  associations  authorized  by  this  statute 
are  corporations,  still  the  statute  is  constitu- 
tional. As  the  Act  must  be  presumed  to  have 
been  correctly  passed,  that  is,  by  a  majority  of 
a  quorum  of  each  House,  if  the  bill  is  a  major- 
ity bill,  and  by  "the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature." if  the  bill  is  a  two  thirds  bill ;  the  ques- 
tion arising  under  this  position  is,  whether  the 
Legislature  can  pass  a  law  by  any  vote, major- 
ity or  two  thirds,  authorizing  the*  formation  of 
an  indefinite  and  unlimited  number  of  bodies 
corporate ;  or,  in  other  words,  whether  the 
Legislature  can  now  provide  by  a  general  law, 
for  the  incorporation  of  an  unlimited  mimber 
of  voluntary  associations,  as  it  could  and  did, 
in  many  instances,  before  the  adoption  of  the 
present  Constitution. 

It  is  admitted  by  all,  that  previous  to  the 
adoption  of  the  present  Constitution,  the  Leg- 
islature had  unquestionable  authority  to  pass 
general  laws  of  incorporation,  and  the  power 
had  been  exercised  in  five  prominent  instances, 
viz. :  in  the  passage  of  "An  Act  Relative  to  the 
University,"  passed  Apr.  5,  1813,  2  R.  L.,  263, 
which  authorized  the  incorporation  of  an  in- 
definite and  unlimited  number  of  colleges  and 
academies.  "An  Act  to  Provide  for  the  Incor- 
poration of  Religious  Societies,"  passed  Apr. 
5,  1813,  3  R.  S.,  292,  which  authorized  the  in- 
corporation of  a  like  number  of  religious  so- 
cieties. "An  Act  to  Incorporate  such  Persons 
as  may  Associate  for  the  Purpose  of  Procuring 
and  Erecting  Public  Libraries  in  this  State," 
passed  Apr.  1,  1796,  3  R.  S.,  288,  which  au- 
thorized the  incorporation  of  the  like  number 
of  libraries.  "An  Act  to  Incorporate  Medical 
Societies,  for  the  Purpose  of  Regulating  the 
Practice  of  Physic  and  Surgery  in  this  State," 
passed  Apr.  10,  1813.  3  R.  S.,  304,  which  au- 
thorized the  incorporation  of  a  medical  society 
in  each  of  the  counties  in  this  State.  "An  Act 
Relative  to  Incorporations  for  Manufacturing 
Purposes,"  passed  Mar.  22, 1811, which  author- 
ized the  incorporation  of  an  indefinite  and  un- 
limited number  of  voluntary  associations  for 
f>4*]  manufacturing  purposes.  The  *clause 
in  the  Constitution,  which  it  is  contended  has 
deprived  the  Legislature  of  the  power  to  pass 
general  laws  of  incorporation,  is  in  the  follow- 
ing words:  "  The  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature, shall  be  requisite  to  every  bill  appro- 
priating the  public  moneys  or  property  for  lo- 
cal or  private  purposes.or  creating.continuing, 
altering,  or  renewing,  any  body  politic  or  cor- 
porate. Const.,  art.  7,sec.  9.  The  first  propo- 
sition contended  for  on  this  branch  of  the  dis- 
<  u-Mon  is,  that  this  clause  in  the  Constitution 
is  not  applicable  to  a  general  law,  which  au- 
thorizes all  our  citizens  to  unite  in  companies, 
and  incorporate  themselves,  to  carry  on  any 
business,  or  manufacture,  which  the  Legisla- 
ture may  think  can  be  more  usefully  and  ben- 
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eflcially  for  the  community  conducted  in  that 
way,  than  by  individual  effort;  but, on  the  con- 
trary, was  intended  to  apply  to  every  separate 
Act  of  incorporation,  which  the  Legislature 
might  thereafter  pass,  conferring  privileges  on 
a  few,  to  the  exclusion  of  the  many;  and  thus 
restrain  and  impede  the  jrranting  of  monopo- 
lies.which  are  exclusive  privileges.and  produce 
inequalities  of  rights  ;  giving  to  a  few  citizens, 
advantages,  which  are  refused  to  all  others. 

The  counsel  here  adverted  to  an  opinion  de- 
livered by  Justice  Bronson.  when  Attorney- 
General  in  1835,  upon  a  call  of  the  Senate  upon 
a  proposed  amendment  of  the  general  Act  au- 
thorizing incorporations  for  manufacturing 
purposes,  in  which  he  says:  "The  Legislature 
cannot  now  provide  by  general  laws  for  the 
incorporation  of  voluntary  associations,  but 
must  act  directly  in  every  grant  of  corporate 
privileges,  creating  some  one  or  more  corpora- 
tions in  particular."  See  Sen.  Doc.,  1835,  No. 
4.  And  he  also  adverted  to  an  opinion  deliv- 
ered by  the  late  Atty-Oen.  Beardsley  in  1887, 
on  the  call  of  the  Assembly  in  respect  to  the 
bill  of  that  year,  entitled  "An  Act  to  Author- 
ize Associations  for  the  Purpose  of  Banking," 
in  which,  among  other  things,  he  says  "that 
the  bill  is  unconstitutional,  as  it  assumes  to  au- 
thorize the  creation  of  an  indefinite  and  un- 
limited number  of  bodies  corporate,  and  should 
*it  pass  into  a  statute,  and  associations  [*55 
be  formed  under  it,  they  would  for  the  pur- 
poses contemplated  be  absolutely  null  and 
void."  See  Assem.  Doc.  of  1837,  No.  303. 
After  commenting  upon  these  opinions,  the 
counsel  asked,  what  does  the  clause  in  the  Con- 
stitution prohibit?  Does  it  prohibit  the  pas- 
sage of  general  laws  of  incorporation?  Before 
discussing  the  question  on  its  merits,  let  us 
settle  the  matter  of  authority  upon  the  one  side 
as  well  as  the  other.  Directly  opposed  to  the 
above  opinions  of  the  gentlemen  holding  at  the 
time  the  office  of  Attorney-General,  is  the 
unanimous  opinion  of  the  revisers  of  our  stat- 
utes, Messrs.  John  Duer.  B.  F.  Butler  and 
John  C.  Spencer.  They  were  clearly  and  un- 
j  equivocally  of  opinion  that  this  clause  of  the 
Constitution  did  not  apply  to  a  general  law  au- 
thorizing the  creation  of  corporations.and  that 
the  Legislature  had  the  same  power  to  pass 
such  laws  after  the  adoption  of  the  present 
Constitution  as  thej'  had  before.  They  proposed 
to  revise  and  amend  all  the  five  general  laws 
of  incorporations  above  referred  to.  See  Re- 
visers' Rep.,  ch.  15.  pt.  1,  tit.  1,  art.  2,  3,  Of 
Colleges;  Art.  4,  5,  Of  Academies;  Report,  ch. 
18,  pt.  1,  tit.  1,  Of  Religious  Corporations;  tit. 
2,  Of  the  Incorporation  of  Library  Societies; 
tit.  3,  Of  Medical  Societies,  and  tit.  4,  Of  Manu- 
facturing Corporations.  They  also  proposed 
an  entirely  new  general  law  of  incorporation, 
authorizing  an  indefinite  and  unlimited  num- 
ber of  corporations  of  "obituary  societies." 
Revis.  Rep.,  ch.  18,  pt.  1,  tit.  6.  The  Legisla- 
ture also,  which  enacted  our  Revised  Statutes, 
concurred  in  opinion  with  the  revisers,  and  ap- 
proved and  enacted  their  revision  of  the  general 
law  authorizing  the  incorporation  of  acade- 
mies, 2  R.L.,  263;  Revis. Rep.. ch.  15.  tit.  l.art. 
4,  5;  1  R.  S.,  461;  and  a  subsequent  Legislature 
has  materially  altered  and  amended  the  same 
Act  by  a  majority  vote,  as  the  journals  will 
show.  Stat.,  1835,  ch.  34.  The  13th  section 
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of  the  7th  article  of  the  Constitution  contains 
a  provision,  that  all  the  Acts  of  the  Legislature 
of  this  State  then  in  force,  and  such  parts  there- 
of as  were  repugnant  to  the  Constitution,  were 
56*]  abrogated.  Yet,  in  the  opinion  *of  all, 
Messrs.  Bronson  and  Beardsley  included,  not 
only  were  our  general  laws  of  incorporation 
then  in  force  unaffected  by  the  provision,  but 
all  corporations  formed  under  them  since  its 
adoption  were  in  like  manner  unaffected  by  it, 
and  were  legally  and  constitutionally  incorpo- 
rated. If  the  Legislature  cannot  pass  general 
laws  of  incorporation,  on  what  principle  can 
those  already  passed  be  amended  or  altered? 
And  if  they  cannot  be  altered,  they  are  eternal; 
and  we  must  be  content  to  have  laws  that  no 
earthly  power  can  touch,  improve  or  modify. 
We  have  also  the  opinion  of  Gov.  Marcy,  in 
opposition  to  the  opinion  of  Messrs.  Bronson 
and  Beardsley.  In  his  message  of  1838,  before 
quoted,  he  says:  "Doubts  have  been  enter- 
tained as  to  the  constitutional  competency  of 
the  Legislature  to  pass  a  general  banking  law 
-conferring  corporate  powers.  Without  enter- 
ing into  the  argument  on  this  question,  I  will 
only  say,  that  I  am  inclined  to  the  opinion  that 
the  Legislature  have  the  power  to  pass  such  a 
law ;  but  the  spirit  of  the  Constitution  requires 
that  it  should  be  passed  as  a  two  thirds  bill." 
He  adds:  "It  is  proper,  I  should  also  say,  that 
this  opinion  is  entertained  with  much  diffi- 
dence, and  is  not  expressed  without  duly  con- 
sidering the  respectful  deference  justly  due  to 
the  high  authority  by  which  it  is  opposed." 
Tested,  therefore,  by  the  weight  of  authority, 
it  must  be  determined  that  the  Constitution 
does  not  apply  to  general  laws,  creating  or  au- 
thorizing the  creation  of  corporations;  and  that 
our  Legislature  may  now,  as  they  could  before 
its  adoption,  pass  such  laws. 

Let  us  now  inquire  as  to  the  true  construc- 
tion of  the  clause  of  the  Constitution  under  dis- 
cussion. 

The  first,  most  usual  and  natural  mode,  is  to 
look  into  the  previous  and  contemporaneous 
history  of  the  State,  and  ascertain  the  evils 
which  this  constitutional  provision  was  in- 
tended to  guard  against  for  the  future.  In  an 
uncompromising  search  for  truth,  the  fact  can- 
not be  disguised,  that  the  circumstances,  at- 
tending and  consequent  upon  the  incorporation 
of  the  Bk.  of  America  June  2,  1812,  gave  rise 
principally,  if  not  wholly,  to  this  clause  of  the 
Constitution.  The  prorogation  of  the  Legisla- 
57*]  ture  by  the  Governor  *of  this  State,  for 
the  avowed  object  of  preventing  the  incorpora- 
tion of  that  Bank  by  corrupt  means  (the  vote 
upon  which  showed  a  settled  majority  of  one 
in  its  favor);  the  subsequent  indictment,  for 
bribing,  or  attempting  to  bribe  members  of  the 
Legislature;  and  the  public  trial  of  two  indi- 
viduals who  had  theretofore  stood  high  in  pub- 
lic estimation,  been  repeatedly  honored  with 
offices  of  high  public  trust,  and  both  of  whom 
were  then  in  office,  and  discharging  the  duties 
of  their  respective  stations;  the  alarm  which 
was  felt  by  the  community,  lest  our  institu 
tions  should  fall  a  prey  to  a  daring  thirst  of 
gain,  which  sought  its  gratification  by  corrupt- 
ing the  verv  fountain  of  our  laws;  were  all  yet 
held  in  vivid  remembrance.  And  down  to  the 
very  time,  and  during  even  the  session  of  the 
Convention  which  framed  our  present  State 
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Constitution,  the  public  press  was  the  vehicle 
of  charges,  criminations  and  recriminations, 
against  many  of  our  public  men,  for  their  al- 
leged agency  in  procuring  the  charter  of  that 
Bank,  some  of  whom  were  members  of  that 
Convention.  And  it  was  probably  owing  to 
the  circumstance,  that  the  clause  underwent  so 
little  discussion  in  the  convention  as  it  did, and 
that  Mr.  King,  the  chairmen  of  the  committee 
who  reported  it,  assigned  his  reasons  for  its 
adoption,  in  brief  and  general  terms.  Debates 
of  Conv.,  p.  446.  And  doubtless  to  the  fact, 
that  some  of  the  individuals,  charged  with  de- 
linquency in  regard  to  the  chartering  of  that 
Bank,  and  many  of  their  relatives  and  friends 
were  still  on  the  theater  of  action  in  this  State, 
is  to  be  attributed,  the  guarded  though  still  ex- 
plicit language  of  Uh.  J.  Nelson,  when  speak- 
ing of  the  evil  which  this  clause  in  the  Consti- 
tution was  intended  to  check,  in  his  opinion, 
delivered  in  the  case  of  People  v.  Morris,  13 
Wend.,  336. 

That  this  section  of  the  Constitution  owed  its 
origin  to  the  cause  mentioned,  more  evidently 
appears  from  the  fact,  that  as  first  proposed 
and  reported  by  Mr.  King,  it  only  required  the 
assent  of  two  thirds  of  the  members,  "  in  both 
Houses,  to  the  passage  of  any  Act  of  incorpo- 
ration." And  it  was  afterwards  amended  in  the 
Convention,  by  extending  *it  to  Acts,  [*58 
"  Appropriating  Public  Moneys  for  Local  Pur- 
poses." Debates  of  Conv.,  p.  446.  Ch.  J,  Nel- 
son, who  was  a  member  of  the  Convention 
from  Cortland  Co.,  has  also  added  his  au- 
thority in  favor  of  my  position  in  respect  to 
the  true  origin  of  this  constitutional  provision. 
Speaking  of  the  time  when  the  present  Consti- 
tution was  formed,  and  of  the  evil  which  it  was 
intended  to  remedy,  he  says:  "But  private  cor- 
porations had  multiplied  to  an  extent  that  had 
attracted  public  attention,  especially  banking 
institutions.  These  had  been  sought  for  with 
zeal,  and  their  enactment  attended  with  cir- 
cumstances that  awakened  public  suspicion 
and  alarm.  So  extreme  had  the  evil  become  at 
one  period  of  our  history,  that  the  Chief  Mag- 
istrate of  the  State  felt  it  his  duty  to  exercise 
the  power,  then  existing  in  the  Constitution,  of 
proroguing  the  Legislature,  and  was  trium- 
phantly sustained  by  the  people  in  the  execu- 
tion of  this  high  and  delicate  trust.  The  fact 
affords  strong  evidence  of  the  deep  impression 
made  on  the  public  mind  as  to  these  and  sim- 
ilar private  corporations,  and  of  the  scope  and 
purpose  of  the  clause  on  this  subject.  If  we 
resort  to  the  history  of  its  introduction  into  the 
new  Constitution,  the  above  view  will  be  con- 
firmed. Mr.  King,  chairman  of  the  committee 
of  the  legislative  department,  reported  the  sec- 
tion; and  when  it  came  under  consideration, 
said  that  the  committee  had  looked  upon  the 
multiplication  of  corporations  as  an  evil;  they 
had  been  created  for  a  variety  of  purposes; 
they  were  exceptions  to  the  common  law;  they 
could  not  be  proceeded  against  in  the  ordinary 
way  of  prosecutions  against  individuals  in 
courtsof  justice;  they  ought  not  to  be  increased, 
but  should  be  diminished  as  far  as  could  be 
done  consistently  with  the  preservation  of  vest- 
ed rights.  It  is  obvious,  though  the  language 
used  in  the  clause  in  question  is  general,  that 
the  honorable  chairman  had  in  his  mind  (and 
he  spoke  for  the  committee)  the  case  of  private 
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corporations;  that  the  great  inducements  to  the 
adoption  of  the  clause  was  a  check  upon  them; 
and  that  the  organization  of  communities,  and 
the  investing  them  with  privileges  of  mere 
municipal  jurisdiction  and  authority,  were  not 
at  all  in  contemplation."  People  v.  Morris,  18 
Wend.,  886,  887. 

59*1  *It  will  be  observed  that  the  Chief  Jus- 
tice, In  speaking  generally  of  the  evils  which 
the  Constitution  intended  to  remedy,  remarks: 
"  Private  incorporations  had  multiplied  to  an 
extent  that  had  attracted  public  attention,  es- 
pecially banking  institutions."  A  recurrence, 
however,  to  the  history  of  the  times  will  show 
that  the  idea  of  a  repeal  of  the  Restraining 
Act,  or  the  passage  of  a  general  law  of  incor- 
poration for  banking  purposes,  was  the  farthest 
possible  from  the  mind  of  the  Convention. 
That  no  one  at  that  day,  even  in  his  wildest 
dreams,  thought  of  opening  the  business  of 
banking  to  all  our  citizens.  The  evil  that 
pressed  the  Convention  and  the  public  was.the 
frequency  of  the  enactment  of  separate  Acts  of 
incorporation,  each  of  which  thronged  our 
capitol  and  legislative  halls  with  their  agents, 
who  found  their  reward  in  obtaining  exclusive 
privileges,  principally  for  banking,  which 
were  withheld  from  our  citizens  generally. 
Opening,  at  once,  to  a  whole  community,  the 
business  of  banking,  allowing  all  to  bank  who 
choose,  is  a  very  different  measure,  rests  on 
entirely  different  principles  of  policy, and  must 
be  followed  by  entirely  different  results,  from 
increasing  from  time  to  time,  under  a  strong 
external  pressure  upon  the  Legislature,  stimu- 
lated by  individual  interest,  private  and  ex- 
clusive corporate  privileges  for  banking.  Noth- 
ing more  clearly  shows  the  difference  between 
the  two,  than  the  history  of  the  enactment  of 
our  present  general  Banking  Law,  and  of  the 
separate  incorporation  of  the  other  banks  of  the 
State.  Nor  does  anything  more  satisfactorily 
prove  the  certainty  of  the  overthrow  of  the 
banking  monopolies  of  this  State,  and  the  sup- 
pression of  their  spirit,  than  the  early,  steady, 
active  and  persevering  opposition  of  the  hold- 
ers of  the  exclusive  charters,  to  the  new  gen- 
eral system. 

The  debates  of  the  Convention,  though  very 
brief,  general  and  unsatisfactory,  also  show 
that  the  evil  aimed  at,  was  the  multiplication 
of  monopolies — partial  and  unequal  laws — ex- 
clusive privileges,  which  benefit  a  few  to  the 
injury  of  the  many.  Debates  of  the  Conv. ,  446. 

As  there  never  was  any  complaint  against 
the  corporations  created  under  general  laws, 
6O*]  there  would  seem,  therefore,  *to  be  no 
doubt  but  that  this  provision  in  the  Constitu- 
tion was  intended  to  remedy  the  evil  of  partial 
legislation,  and  to  remove  the  temptations  to 
corruption  which  such  a  course  of  legislation 
necessarily  draws  after  it.  The  obvious  and 
natural  remedy  was  the  one  adopted,  viz. :  not 
to  allow  the  enactment  of  a  law,  either  "  ap- 
propriating the  public  moneys  or  property  for 
local  or  private  purposes; "  by  which  the  few 
would  be  benefited  at  the  expense  of  the  many;, 
or  "  creating,  continuing.altering  or  renewing 
any  body  politic  or  corporate,"  by  which  privi- 
leges would  be  conferred  on  a  few,  to  the  ex- 
clusion of  the  many;  by  the  vote  of  a  bare  ma- 
jority; but  that  when  either  of  those  objects 
were  sought  through  the  agency  of  the  Legis- 
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lature,  it  should  be  so  clear  a  case,  that  two  to- 
one  should  be  in  favor  of  it;  and  besides,  if 
another  case  like  the  Bk.  of  America  should 
occur,  in  which  the  applicants  for  an  exclusive 
privilege  should  be  so  reckless  in  regard  to  the 
means  of  effecting  their  object,  as  to  use  the 
criminal  and  subduing  power  of  gold,  they 
should  be  compelled  to  conquer  two  thirds  of 
all  the  members  elected  to  each  branch  of  the 
Legislature — a  much  more  difficult,  hazardous 
and  expensive  enterprise,  than  drawing  into- 
their  interest  a  bare  majority  of  each  IIOHM •. 
There  was  at  that  time,  and  still  is,  only  two- 
modes  of  legislation  known  or  understood  for 
incorporating  companies.  One,  by  a  general 
law,  allowing  all  who  choose,  to  take  an  Act  of 
incorporation  for  conducting  a  particular  busi- 
ness or  trade;  the  other,  by  a  special  Act,  in- 
corporating a  single  and  specific  company.  la 
it  not,  then,  obvious  that  this  clause  in  the 
Constitution,  so  far  as  it  relates  to  corporations^ 
was  intended  to  apply  to  that  mode  of  corpo- 
rate legislation, by  which  one  Act  incorporated 
a  single  and  separate  company,  and  not  to  gen- 
eral laws,  conferring  the  same  privileges  upon 
and  affecting  all  our  citizens  alike. 

Although  Gov.  Marcy's  remark,  in  his  mes- 
rage  of  1838,  that  the  spirit  of  the  Constitu- 
tion required  that  a  general  banking  law  should 
be  passed  as  a  two  thirds  bill,  was  made,  as  he 
said,  with  much  diffidence.his  high  political  and 
judicial  standing  demands  a  notice  of  it.  He  ap- 
pears to  have  made  the  remark,  without  recur- 
ring to  the  origin  and  *cause  of  the  consti-[*(i  1 
tutional  provision;  or  to  the  two  modes  of  cor- 
porate legislation  then  in  use.  He  makes  the 
remark  apparently  under  the  general  impres- 
sion that  banking  institutions  are  within  the 
spirit  of  the  clause,  without  reflecting  upon  the 
great  difference  between  opening  banking  to 
all  and  restricting  it  to  a  few;  or  that  a  gener- 
al banking  law,  conferring  corporate  powers, 
is  no  more  within  the  spirit  of  the  Constitution, 
than  a  general  manufacturing  law  ;  a  general 
insurance  law;  a  general  whale-fishery  law;  or 
any  other  general  law  conferring  like  powers. 
If  one  general  law,  creating  corporations  for  a 
particular  purpose,  is  within  the  Constitution, 
then  every  other  general  law,  conferring  cor- 
porate rights  for  whatever  purpose,  is  also 
within  it.  Had  the  Governor  looked  at  the 
question  in  all  its  bearings  and  effects,  he 
would  have  concurred  with  the  revisers  of  our 
statutes,  in  this  particular,  as  he  did  in  the 
more  general  proposition,  that  the  Legislature 
had  the  same  power  now,  as  before  the  adop- 
tion of  the  Constitution,  to  pass  general  laws 
of  incorporation;  and  that  the  restrictive  clause 
was  only  applicable  to  private  and  exclusive 
legislation. 

The  language  of  the  Constitution  fairly  and 
naturally  indicates  and  covers  this  special  leg- 
islation. It  is:  "  The  assent  of  two  thirds  of 
the  members  elected  to  each  branch  of  the  Leg- 
islature, shall  be  requisite  of  every  bill  appro- 
priating the  public  moneys  or  property  for  lo- 
cal or  private  purposes.or  creating,  continuing, 
altering  or  renewing,  any  body  politic  or  cor- 
porate. Does  not  the  section,  tested  by  its 
language,  apply,  and  only  apply  to  that  mode 
of  creating  corporations,  then  in  general  use, 
by  a  separate  Act  for  each  incorporation?  The 
assent  required  shall  be  "to  every  bill,"  etc., 
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^'creating,"  etc.,  any  body  politic  or  corpo- 
rate." The  language  indicates  separateness  and 
directness  of  legislation,  and  must  be  strained 
to  embrace  general  laws  and  indirect  incorpora- 
tion. 

It  is  not  insisted  that  if  a  law  incorporates 
more  than  a  single  company,  it  is  not,  there- 
fore, embraced  by  the  Constitution.  The 
plaintiff  contends  for  the  great  and  manifest 
distinction,  between  general  and  private  legis- 
lation; between  a  law  that  confers  the  same 
<>2*]  privileges  on  *all,  and  one  which  con- 
fers privileges  on  a  few  to  the  exclusion  of  the 
many.  It  may  be  difficult  to  mark  the  exact 
line;  but  not  more  so,  than  to  determine  the 
old  line  between  public  and  private  Acts;  be- 
tween internal  improvements  for  general  and 
those  for  local  benefit;  and  between  bills  ap- 
propriating public  moneys  for  local  and  pri- 
vate purposes,  and  those  appropriating  them 
for  general  purposes.  There  is  a  broad  dis- 
tinction between  them  founded  on  reason  and 
principle.  One  is  and  the  other  is  not  within 
the  evil  provided  against.  One  is  and  the  oth- 
er is  not  within  the  letter  or  spirit  of  the  Con- 
stitution. 

The  framers  of  the  Constitution  were  well 
aware  of  our  general  laws  of  incorporation  and 
of  the  frequency  with  which  they  were  passed. 
Some  of  them  were  even  alluded  to  in  the  few 
remarks  made  in  Convention  on  adopting  the 
restrictive  section.  Had  it  been  the  intention 
of  the  Convention  to  include  within  this  pro- 
vision of  the  Constitution  general  laws  of  in- 
corporation, would  not  other  and  appropriate 
language  for  that  purpose  have  been  used?  and 
especially,  if  the  Convention  had  intended  to 
prohibit  altogether  the  passage  of  any  more 
general  laws  of  incorporation,  either  by  a  ma- 
jority or  two  thirds  vote  (for  let  it  be  kept 
steadily  in  mind,  that  that  is  the  position  con- 
tended for  by  our  opponents  and  sanctioned 
by  the  opinion  of  Messrs.  Bronson  and  Beards- 
ley),  would  not  other  language  have  been  used? 
— would  not  another  and  a  distinct  section 
have  been  introduced  into  the  Constitution? 
The  manifest  object  of  this  section  was  to  de- 
clare by  what  vole,  certain  laws  thereafter 
should  be  passed,  and  not  what  laws  should  or 
should  not  be  thereafter  passed.  Besides,  if  the 
Convention  had  supposed  that  the  effect  of  this 
section  would  be  entirely  to  prohibit  thereafter 
the  passage  of  all  general  Acts  of  incorpora- 
tion, there  would  certainly  have  been  opposi- 
tion; the  policy  of  the  measure  would  at  least 
have  been  doubted  by  many;  a  debate,  and  a 
full  and  protracted  one,  would  have  ensued. 
The  public  would  have  been  alarmed  by  such 
a  proposition,  and  the  press  would,  doubtless, 
have  been  heard.  And  had  the  Convention 
intended  to  prohibit  the  passage  of  general 
laws  of  incorporation  for  conducting  the  busi- 
<>3*]  ness  of  *banking,  or  insurance,  or  any 
other  trade  or  business,  would  there  not  have 
been  in  the  Constitution  an  appropriate  clause? 
Or  had  the  Convention  intended  to  do  anything 
except  regulate  the  mode  of  legislation  in  re- 
spect to  the  vote  to  be  given,  would  they  have 
left  their  intention  in  doubt? 

Seeing,  then,  that  the  language  of  the  section 
does  not  call  for  but,  on  the  contrary,  repels 
the  construction  claimed  by  the  counsel  for  the 
defendant;  seeing  also  that  it  was  not  the  in- 
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lention  of  the  framers  of  the  Constitution  to 
prohibit  thereafter  the  enactment  of  general 
laws  of  incorporation,  should  the  light  of  ex- 
perience induce  this  tribunal  to  extend  this 
constitutional  provision  by  construction  be- 
yond the  natural  and  fair  purport  of  its  lan- 
guage. 

It  cannot  be  deemed  rash  to  assert,  that  if 
this  section  of  the  Constitution  could  be  sub- 
mitted now  to  the  people  of  this  State,  it  would 
be  repealed  almost  unanimously.  Instead  of 
promoting  purity  in  our  legislation,  or  restrain- 
ing exclusive  and  unequal  grants  of  corporate 
privileges,  it  has  the  directly  opposite  tendency, 
by  enabling  a  few  members  in  each  branch  of 
the  Legislature  to  control  its  action,  and  thus 
force,  through  the  forms  of  legislation,  many 
measures  as  unjust  as  they  are  unwise.  Mr. 
Beardsley,  in  his  opinion,  uses  strong  language 
on  this  subject.  He  says:  "  The  restraint  im- 
posed by  the  Constitution  may  be  an  unwise 
one,  and  unsuited  to  the  present  condition  and 
wants  of  the  community.  It  may  have  been 
imposed  without  adequate  cause,  and  have 
proved  to  be  illusory  and  mischievous.  These 
are  all  possible."  It  may  be  added  that  they  are 
all  true;  and  that  such  is  the  opinion  of  this 
community.  The  report  of  the  committee  of 
the  Senate,  made  in  1837,  from  which  extracts 
have  already  been  given  for  another  purpose, 
holds  the  bold  and  direct  language  of  truth  on 
this  subject,  and  shows  the  lamentable  and 
humilating  influence  which  this  provision  of 
the  Constitution  has  had  in  practice  on  our 
legislation. 

The  question  then  arises,  is  it  the  duty  of 
this  court  to  extend  this  constitutional  provis- 
ion by  construction;  or,  is  it  rather  their  duty 
to  restrict  its  influence?  The  answer  is  obvious. 

*There  is  a  single  other  idea  which  [*64 
ought  to  be  stated  in  this  connection;  and  that 
is,  that  there  is  no  danger  from  any  source,  in 
permitting  a  Legislature  to  legislate  for  the 
general  benefit  of  the  community,  which  must 
always  be  the  case,  with  all  general  laws  of  in- 
corporation. They  create  no  distinctions;  they 
confer  no  exclusive  privileges;  they  benefit  all 
alike.  Such  a  power,  surely,  ought  not  to  be 
taken  from  our  Legislature,  by  implication  or 
construction. 

This  court,  in  the  case  of  People  v.  Morris, 
13  Wend.,  325,  decided,  that  laws,  both  gener- 
al and  special,  incorporating  or  altering  the 
Acts  of  incorporation  of  our  cities  and  villages, 
were  not  within  the  operation  of  this  clause  of 
the  Constitution,  and  might  be  passed  by  ma- 
jority votes;  although  it  was  admitted  that 
they  were  within  its  letter.  The  great  princi- 
ple on  which  this  decision  rests,  is,  that  these 
corporations,  being  bodies  politic,  were  created 
for  the  general  benefit  of  the  community,  and 
were  not  within  the  evil  intended  to  be  rem- 
edied by  this  constitutional  provision,  and  that 
it  would  be  dangerous,  and  could  not  have  been 
intended  by  the  convention  "  to  restrict  the  ac- 
tion of  the  Legislature  in  the  municipal  regu- 
lations of  the  State."  The  Chief  Justice  thus 
expresses  himself:  "  Are  they  within  the  evil 
this  provision  was  designed  to  remedy?  No 
one,  I  think,  acquainted  with  the  history  of 
the  times,  or  with  the  introduction  of  this 
clause  into  the  Constitution,  will  venture  upon 
this  ground.  It  may  be  fortunate  for  truth, 
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and  what  is  deemed  a  sound  exposition  of  this 
provision,  that  all  who  may  desire  to  examine  it, 
can  recur  to  his  own  recollection,  and  challenge 
that  of  others  upon  this  point.  We  think  we 
hazard  nothing  in  asserting,  that  the  multipli- 
cation of  cities  or  villages  by  the  Legislature 
has  at  no  time  been  a  subject  of  complaint." 
Id.,  836.  How  fully  and  forcibly  this  language 
covers  the  whole  ground  occupied  by  the  pres- 
ent discussion.  Who,  acquainted  with  the  his- 
tory of  the  times,  will  venture  to  assert  that 
the  passing  of  general  Acts  of  incorporation 
has  at  any  time  been  the  subject  of  complaint. 
As  such  Acts  were  not  within  the  evil  intended 
to  DC  remedied,  they  should  be  excluded  from 
65*]  *the  operation  of  the  constitutional  re- 
striction even  if  within  its  words,  on  the  princi- 
ple of  the  decision  just  cited;  a  fortiori  they 
should  be  excluded,  not  being  within  its 
words.  This  great  principle  has  been  acted 
upon  in  this  State  ever  since  the  adoption  of 
the  present  Constitution,  in  respect  to  bills  "ap- 
propriating public  moneys  or  property  for  local 
or  private  purposes."  Our  legislation  has  been 
uniform  in  passing  bills  of  this  kind  by  the 
ordinary  majority  vote,  where  the  benefit  was 
general,  though  the  appropriation  was  confess- 
edly local. 

This  branch  of  the  argument  is  concluded 
by  stating  the  answer  to  the  question  proposed, 
viz. :  that  this  constitutional  provision  is  not 
applicable  to  general  Acts  of  incorporation, 
and  that  the  Legislature  can  pass  a  law  by  any 
vote,  majority  or  two  thirds,  authorizing  the 
formation  of  an  indefinite  and  unlimited  num- 
ber of  bodies  corporate;  or,  in  other  words, 
that  the  Legislature  can  now  provide  by  a  gen- 
eral law  for  the  incorporation  of  an  unlimited 
number  of  voluntary  associations,  as  it  could 
and  did  in  many  instances  before  the  adoption 
of  the  present  Constitution. 

But  if  the  court  is  not  fully  satisfied  with 
this  conclusion,  one  other  rule  of  construction 
is  submitted,  applicable  to  these  great  consti- 
tutional questions;  a  rule  founded  in  the  purest 
wisdom,  and  supported  by  the  highest  author- 
ity. It  is,  that  no  statute  should  be  declared 
unconstitutional,  unless  it  is  clearly  and  un- 
questionably a  violation  of  the  Constitution. 
This  court,  in  the  case  of  Ex  parte  M*Collum, 
1  Cow. ,  564,  said :  ' '  Before  the  court  will  deem 
it  their  duty  to  declare  an  Act  of  the  Legisla- 
ture unconstitutional,  a  case  must  be  presented 
in  which  there  can  be  no  rational  doubt."  And 
the  Supreme  Court  of  the  U.  S. ,  in  the  case  of 
Dartmouth  CoU.  v.  Woodward,  4  Wh.,  625,  held, 
"  that  in  no  doubtful  case  would  it  pronounce 
a  legislative  Act  to  be  contrary  to  the  Consti- 
tution." If,  then,  the  argument  which  has 
been  presented  has  failed  to  produce  convic- 
tion, and  only  brought  the  court  into  doubt,  as 
to  the  constitutionality  of  the  statute,  that 
doubt  must  be  resolved  in  favor  of  its  validity; 
and  thus  protect  the  immense  amount  of 
6O*]  property  "invested  under  its  sanction, 
and  secure  to  the  community  the  great  benefits 
which  have  and  must  flow  from  its  enactment. 

The  third  and  last  position  is,  that  admitting 
that  the  constitutional  restriction  is  applicable 
to  general  Acts  of  incorporation,  then  it  is  in- 
sisted that  such  a  law  may  be  passed  by  a  two 
thirds  vote,  and  that  this  law  will  be  presumed 
to  have  been  so  passed. 
G2 


One  of  the  propositions  stated,  and  it  is 
trusted  satisfactorily  proved,  in  the  course  of 
the  argument  in  support  of  the  second  POM 
tion,  is,  that  the  constitutional  provision  was 
only  intended  to  prescribe  the  vote  by  which 
each  Act  should  be  passed,  which  appropriated 
public  moneys  to  local  or  private  purpose--,  m 
created  or  altered  any  body  politic  or  corpo- 
rate, and  left  everything  else  to  the  discretion 
of  the  Legislature.  The  only  question  remain- 
ing is  :  whether  this  court  is  not  bound  to  pre- 
sume that  this,  as  well  as  every  other  Act  of 
the  Legislature  which  has  passed  through  tin- 
office  of  the  Secretary  of  State  to  the  State 
printer,  and  been  published  according  to  law, 
has  been  constitutionally  passed  ;  or,  in  oilier 
words,  whether  this  court  can  inquire  beyond 
the  certificate  of  the  Secretary  of  State,  and  in- 
stitute an  investigation  respecting  the  manner 
in  which  any  given  law  has  passed  the  Legis- 
lature. Our  statutes  declare  :  "  He  (the  State 
printer)  shall  print,  in  volumes  of  octavo  size, 
so  many  copies  of  the  laws  of  each  session, 
with  the  concurrent  resolutions  and  indexes 
that  shall  be  delivered  to  him  for  that  purpose, 
by  the  Secretary  of  State,  and  shall  be  annu- 
ally directed  by  the  Secretary,  who  shall  also- 
revise  and  correct  the  proof  sheets."  1  R.  S.. 
148,  sec.  10.  "  All  laws  passed  by  the  Legisla- 
ture, may  be  read  in  evidence  from  the  vol- 
umes printed  by  the  State  printer,  in  all  courts 
of  justice  in  this  State,  and  in  all  proceedings 
before  any  officer,  body,  or  board,  in  which  it 
shall  be  thought  necessary  to  refer  thereto." 
Id.,  148,  sec.  12.  "The  Secretary  of  State 
shall  receive  every  bill  which  shall  have  passed 
the  Senate  and  Assembly,  and  have  been  ap- 
proved and  signed  by  the  Governor,  or  which 
shall  have  become  a  law  notwithstanding  the 
objections  of  the  Governor,  or  which,  not 
having  *been  returned  by  the  Governor  [*67 
within  ten  days,  shall  have  become  a  law  ;  and 
shall  depostit  such  laws  in  his  office."  Id.,  sec. 
10.  "  He  shall  certify  and  indorse  upon  every 
such  bill,  the  day,  month  and  year,  when  the 
same  so  became  a  law,  and  such  certificate 
shall  be  conclusive  evidence  of  the  facts  therein 
declared."  Id.,  157,  sec.  11.  "  No  bill  shall  be 
deemed  to  have  pa&sed  by  the  assent  of  two 
thirds  of  the  members  elected  to  each  House, 
unless  so  certified  by  the  presiding  officer  of 
each  House."  Id.,  156,  sec.  3. 

It  has  been  supposed  by  some,  that  two 
thirds  bills  must  have  the  certificate  provided 
in  this  last  section  attached  to  them,  or  they 
are  not  valid.  This  has  never  been  the  practi 
cal  construction  put  upon  the  section,  as  such 
certificates  have  not  been  published  with  the 
two  thirds  Acts,  which  they  would  have  been, 
if  they  were  considered  essential  to  the  validity 
of  those  Acts.  The  object  of  the  certificate 
would  appear  to  be,  that,  for  which  it  has 
heretofore  been  used,  to  apprise  the  Governor 
how  the  Act  has  been  passed,  that  he  may  un- 
derstandingly  exercise  his  power  of  veto.  For 
if,  in  his  opinion,  a  two  thirds  bill  has  be«n 
passed  by  a  majority  vote,  it  is  undoubtedly 
his  duty  to  withhold  his  approval.  Other  sec- 
tions of  the  statute  appear  to  indicate  this,  as 
the  object  of  the  certificate.  The  4th  section 
is  in  these  words  :  "  Every  bill  thus  passed  and 
certified  must,  before  it  becomes  a  law,  be 
presented  to  the  Governor  ;  if  he  approves,  he 
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must  sign  it ;  and  he  shall  indorse  thereon  a 
certificate  of  his  approbation,  and  deliver  the 
same  so  indorsed  to  the  Secretary  of  State."  1 
R.  S.,  p.  157,  sec.  4.  By  this  section,  when  the 
Governor  approves  a  bill,  he  must  indorse  on 
it  a  certificate  of  his  approbation,  and  deliver 
it  to  the  Secretary  of  State.  His  certificate,  it 
would  appear,  is  the  evidence  on  which  the 
Secretary  of  State  is  to  make  his  certificate,  as 
directed  by  the  eleventh  section  above  quoted. 
If  the  Governor  does  not  approve  a  bill,  and  it 
is  afterwards  passed  by  two  thirds  of  the  mem- 
bers present  in  each  House,  the  presiding  offi- 
cer of  each  House  must  certify  the  vote  thereof 
on  the  bill,  and  the  presiding  officer  of  the 
House  which  last  passes  it  must  deliver  the 
bill  so  certified  to  the  Secretary  of  State.  See 
68*]  *1  R.  S.,  157,  sees.  5-7.  These  certificates 
appear  to  be  the  only  authentication  in  such  a 
case,  on  which  the  Secretary  of  State  acts  in 
indorsing  his  certificate.  If  we  give  to  the  cer- 
tificates, which  the  3d  section  requires  upon 
two  thirds  bills,  the  same  force  and  effect 
which  are  given  to  the  certificates  required 
upon  bills  disapproved  by  the  Governor  and 
afterwards  passed  by  two  thirds  present,  they 
then  are  no  more  than  authentications  upon 
which  the  Secretary  of  State  acts  when  he  in- 
dorses his  final  certificate  ;  and  certainly  they 
can  be  entitled  to  no  greater  force,  nor  furnish 
and  higher  evidence  of  legislative  action.  At 
all  events,  they  are  acts  anterior  to  the  act  of 
the  Secretary  of  State,  which  the  statute  de- 
clares shall  be  conclusive  of  the  month  and 
year  when  the  bill  becomes  a  law.  Does  not 
this  necessarily  shut  out  all  inquiry  beyond  the 
certificate  of  the  Secretary  of  State  ?  And 
ought  it  not  to  do  so  ?  The  consequence  of 
permitting  an  investigation  before  a  jury,  of 
the  circumstances  under  which  a  law  was 
passed,  for  the  purpose  of  ascertaining  whether 
it  had  been  constitutionally  passed;  or,  in  other 
words,  whether  the  members  of  the  Legisla- 
ture had  kept  their  oaths  of  office,  and  re- 
garded the  Constitution,  would  seem  to  be 
dangerous,  and  certainly  would  in  many  cases 
be  unjust,  and  might  be  fatal  to  the  public. 

The  Constitution  declares,  that  "  a  majority 
of  each  House  shall  constitute  a  quorum  to  do 
business  "  Const.,  sec.  3  ;  1  R.  S.,  43.  The 
presence,  therefore,  of  a  majority  is  essential 
to  the  transaction  of  any  business,  and  espe- 
cially to  pass  a  law.  This  constitutional  re- 
quirement is  just  as  explicit  and  binding,  as 
the  one  which  requires  the  assent  of  two  thirds 
of  the  members  elected  to  each  house  to  a  two 
thirds  bill.  If  our  courts  of  law  may  inquire, 
by  a  jury,  how  a  two  thirds  bill  was  passed,  in 
the  like  manner  they  may  inquire  how  a  ma- 
jority bill  was  passed;  and  thus  statutes,  which 
may  have  been  rules  of  action  for  years,  and 
under  which  large  amounts  of  property  have 
been  vested,  and  numerous  titles  taken,  maybe 
in  effect  abrogated  by  a  court  and  jury,  and 
declared  void.  Can  a  principle,  with  such  a 
consequence,  be  tolerated  ?  The  mere  state- 
ment of  it  produces  its  condemnation.  If  there 
69*]  *is  no  reason  for  it  to  rest  upon,  much 
less  is  there  any  authority.  I  presume  such  an 
extraordinary  investigation  has  never  been  wit- 
nessed in  any  country,  where  the  distinction  is 
recognized  between  statute  and  common,  or 
written  and  unwritten  law.  Besides,  every 
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bill,  after  being  indorsed  by  the  Secretary  of 
State,  as  required  by  the  statute,  is  filed  in  his 
office,  and  becomes  a  record.  A  record  imports 
verity,  and  can  only  be  tested  by  itself.  As  a 
general  rule,  no  inquiry  in  pais  is  permitted 
which  may  destroy  it  ;  it  stands  or  falls  by 
itself.  This  rule  so  just  and  reasonable,  should 
secure  us  from  exposure  to  the  hazard  of  los- 
ing the  protection  of  statutes  we  have  lived 
under  for  years.  This  point,  it  is  true,  does  not 
directly  arise  on  these  pleadings,  but  a  full 
discussion  of  the  subject  required  its  consid- 
eration. 
The  following  opinions  were  delivered  : 

By  Chief  Justice  Nelson.  This  is  an  action 
brought  by  the  plaintiff,  as  president  of  the 
Bk.  of  Central  N.  Y.,  an  association  formed 
under  what  is  familiarly  known  as  the  General 
Banking  Law,  passed  Apr.  18,  1838,  to  recover 
several  demands  due  the  institution. 

The  defendant  has  demurred  to  the  declara- 
tion, and  urges  the  unconstitutionality  of  the 
law  by  way  of  defense  ;  and  it  is  insisted,  in 
his  behalf:  1.  That  the  associations  formed 
under  this  law  are  corporations  ;  and  2.  That  a 

feneral  law  authorizing  the  creation  of  these 
odies,  is  inconsistent  with  the  9th  section  of 
the  7th  article  of  the  Constitution.  On  the  part 
of  the  plaintiffs,  it  is  urged  in  reply  :  1.  That 
the  associations  are  not  corporations  ;  2.  That 
if  they  be,  the  Act  authorizing  them  may  be 
passed  by  a  majority  bill ;  and  3.  If  within  the 
9th  section,  still  the  law  may  be  passed  by  two 
thirds  of  the  members  elected. 

Are  these  associations  corporations?  In  or- 
der to  determine  this  question,  we  must  first 
ascertain  the  properties  essential  to  constitute 
a  corporate  body,  and  compare  them  with  those 
conferred  upon  the  associations;  for  if  they  ex- 
ist in  common, or  substantially  correspond,  the 
answer  will  *be  in  the  affirmative.  A  [*7O 
corporate  body  is  known  to  the  law  by  the 
powers  and  faculties  bestowed  upon  it,  ex- 
pressly or  impliedly,  by  the  charter;  the  use 
of  the  term  "corporation"  in  its  creation  is  of 
itself  unimportant,  except  as  it  will  imply  the 
possession  of  these.  They  may  be  expressly 
conferred,  and  then  they  denote  this  legal  be 
ing  as  unerringly  as  if  created  in  general  terms. 
It  has  been  well  said  by  learned  expounders, 
that  a  corporation  aggregate  is  an  artificial 
body  of  men,  composed  of  divers  individuals, 
the  ligaments  of  which  body  are  the  franchises 
and  liberties  bestowed  upon  it,  which  bind  and 
unite  all  into  one.  and  in  which  consists  the 

i  whole  frame  and  essence  of  the  corporation. 

i  The  "franchises  and  liberties,"  or,  in  more 
modern  language,  and  as  more  strictly  appli- 
cable to  private  corporations,  the  powers  and 
faculties,  which  are  usually  specified  as  creat- 
ing corporate  existence,  are:  1.  The  capacity 
of  perpetual  succession;  2.  The  power  to  sue 
and  be  sued,  and  to  grant  and  receive  in  its 
corporate  name;  3.  To  purchase  and  hold  real 
and  personal  estate;  4.  To  have  a  common 
seal;  and  5.  To  make  by-laws.  These  indicia 
were  given  by  judges  and  elementary  writers 
at  a  very  early  day;  since  which  time  the  in- 
stitutions have  greatly  multiplied,  their  prac- 
tical operation  and  use  have  been  thoroughly 
tested,  and  their  peculiar  and  essential  prop- 
erties much  better  understood.  Any  one  com- 
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prehending  the  scope  and  purpose  of  them,  at 
this  day,  will  not  fail  to  perceive  that  some  of 
the  powers  above  specified  are  of  trifling  im- 
portance, while  others  are  wholly  unessential. 
For  instance,  the  power  to  purchase  and  hold 
real  estate  is  no  otherwise  essential  than  to  af- 
ford a  place  of  business;  and  the  right  to  use 
a  common  seal,  or  to  make  by-laws,  may  be 
dispensed  with  altogether.  For  as  to  the  one, 
it  is  now  well  settled  that  corporations  may 
contract  by  resolution,  or  through  agents,  with- 
out seal;  and  as  to  the  other,  the  power  is  un- 
necessary, in  all  cases  where  the  charter  suffi- 
ciently provides  for  the  government  of  the 
body.  The  distinguishing  feature,  far  above 
all  others,  is  the  capacity  conferred,  by  which 
a  perpetual  succession  of  different  persons  shall 
be  regarded  in  the  law  as  one  and  the  same 
71*]  body,  and  may  at  all  *tiines  act  in  ful- 
fillment of  the  objects  of  the  association  as  a 
single  individual.  In  this  way,  a  legal  exist- 
ence; a  body  corporate,  an  artificial  being,  is 
constituted;  the  creation  of  which  enables  any 
number  of  persons  to  be  concerned  in  accom 
plishing  a  particular  object,  as  one  man.  While 
the  aggregate  means  and  influence  of  all  are 
wielded  in  effecting  it,  the  operation  is  con- 
ducted with  the  simplicity  and  individuality 
of  a  natural  person.  In  this  consists  the  es- 
sence and  great  value  of  these  institutions. 
Hence  it  is  apparent  that  the  only  properties 
that  can  be  regarded  strictly  as  essential,  are 
those  which  are  indispensable  to  mold  the  dif- 
ferent persons  into  this  artificial  being,  and 
thereby  enable  it  to  act  in  the  way  above  stated. 
When  once  constituted,  this  legal  being  cre- 
ated, the  powers  and  faculties  that  may  be  con- 
ferred are  various — limited  or  enlarged,  at  the 
discretion  of  the  Legislature,  and  will  depend 
upon  the  nature  and  object  of  the  institution, 
which  is  as  competent  as  a  natural  person  to 
receive  and  enjoy  them.  We  may,  in  short, 
conclude  by  saying,  with  the  most  approved 
authorities  at  this  day,  that  the  essence  of  a 
corporation  consists  in  a  capacity:  1.  To  have 
perpetual  succession  under  a  special  name, 
and  in  an  artificial  form;  2.  To  take  and  grant 
property,  contract  obligations,  sue  and  be  sued 
by  its  corporate  name  as  an  individual;  and  8. 
To  receive  and  enjoy  in  common  grants  of 
privileges  and  immunities. 

We  will  now  endeavor  to  ascertain  with  ex- 
actness the  powers  and  attributes  conferred 
upon  these  associations  by  virtue  of  the  statute. 
The  first  14  sections  (1  to  14)  prescribe  the 
duties  of  the  Comptroller  in  furnishing  notes 
for  circulation,  taking  the  required  securities, 
etc.  The  15th  provides,  that  any  number  of 
persons  may  associate  to  establish  offices  of 
discount,  deposit  and  circulation.  The  16th, 
that  they  shall  make  and  file  a  certificate,  spec- 
ifying: 1.  The  name  to  be  used  in  the  busi 
ness;  2.  The  place  where  the  business  shall  be 
carried  on;  3.  The  amount  of  capital  stock, 
and  number  of  shares  into  which  divided;  4. 
The  names  of  the  shareholders;  5.  The  duration 
of  the  association.  The  18th  confers  upon  the 
persons  thus  associating,  the  most  ample  pow- 
ers for  carrying  on  banking  operations,  to- 
72*1  gether  *with  the  right  "to  exercise  such 
incidental  powers  as  shall  be  necessary  to  carry 
on  such  business;  also  to  choose  a  president, 
vice-president,  cashier,  and  such  other  officers 
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and  agents  as  may  be  necessary.  By  the  21st 
and  22d  sections,  contracts,  notes,  bills,  etc.. 
shall  be  signed  by  the  president  and  cashier; 
and  all  suits,  actions,  etc.,  are  to  be  brought 
in  the  name  of  and  also  against  the  president 
for  the  time  being;  and  not  to  abate  by  his 
death,  resignation  or  removal,  but  to  be  con- 
tinued in  the  name  of  the  successor.  24th  sec 
tion:  The  association  may  purchase  and  hold 
real  estate,  etc.,  the  conveyance  to  be  made  to 
the  president,  or  such  other  officer  as  shall  be 
designated,  who  may  sell  and  convey  the  same 
free  from  any  claim  against  shareholders.  llHh 
section:  The  shares  of  capital  stock  to  be 
deemed  personal  property,  transferable  on  the 
books  of  the  association ;  and  every  person  be- 
coming a  shareholder  by  such  transfer,  shall 
succeed  to  all  the  rights  and  liabilities  of  the 
prior  holder.  23d  section:  No  shareholder  to 
be  personally  liable;  and  the  association  is  not 
to  be  dissolved  by  the  death  or  insanity  of  any 
shareholder. 

1.  Upon  a  perusal  of  these  provisions,  it  will 
appear  that  the  association  acquires  the  power 
to  raise  and  hold  for  common  use  any  given 
amount  of  capital  stock  for  banking  purposes, 
which,  when  subscribed,  is  made  personal 
property,  and  the  several  shares  transferable 
the  same  and  with  like  effect  as  in  case  of  cor- 
porate stock;  to  assume  a  common  name  un- 
der which  to  manage  all  the  affairs  of  the  as- 
sociation; to  choose  all  officers  and  agents  that 
mav  be  necessary  for  the  purpose,  and  remove 
and  appoint  them  at  pleasure.  It  will  hence 
be  seen,  that  although  the  association  may  be 
composed  of  a  number  of  different  persons, 
holding  an  interest  in  the  capital  stock,  its  op- 
erations are  so  arranged  that  they  do  not  ap- 
pear in  conducting  its  affairs;  all  are  so  bound 
together,  so  molded  into  one,  as  to  constitute 
but  a  single  body,  represented  by  a  common 
name,  or  names  (the  knot  of  the  combination), 
and  in  which  all  the  business  of  the  institution 
is  conducted  by  common  agents.  In  this  way 
it  purchases  and  holds  real  and  personal  prop- 
erty, contracts  obligations,  discounts  bills, 
notes  and  other  evidences  *of  debt,  re-  [*73 
ceives  deposits,  buys  gold  and  silver  bullion, 
bills  of  exchange,  etc.,  loans  money,  sues  and 
is  sued,  etc.  It  is  true,  some  portion  of  the 
business  is  conducted  in  the  assumed  name, 
and  some  in  the  name  of  the  president  for  the 
time  being;  but  this  in  no  manner  changes  the 
character  of  the  body.  A  corporation  may 
have  more  than  one  name;  it  may  have  one  in 
which  to  contract,  grant,  etc.,  and  another  in 
which  to  sue  and  be  sued;  so  it  may  be  known 
by  two  different  names,  and  may  sue  and  be 
sued  in  either;  and  the  name  of  the  president, 
his  official  name,  or  any  other,  will  answer 
every  purpose.  2  Bac.  Abr.,  5;  2  Salk. ,  451; 
2  Id.,  237;  1  Ld.  Raym.,  153,  680.  The  only 
material  circumstances  is,  a  name,  or  names, 
of  some  kind,  in  which  all  the  affairs  of  the 
company  may  be  conducted.  So  much,  and 
no  more)  is  essential  to  give  simplicity  and  ef- 
fect to  the  operation.  An  artificial  being  is 
thus  plainly  created,  capable  of  receiving  all 
the  ample  powers  and  privileges  conferred 
upon  the  associations,  and  of  managing  their 
diversified  concerns  in  an  individual  capacity. 
All  business  is  to  be  conducted  in  a  common 
or  proper  name. 
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2.  This  artificial  being  possesses  the  powers 
of  perpetual  succession.  Neither  sale  of  shares 
nor  death  of  shareholders  affect  it;  if  one  should 
sell  his  interest,  or  die,  the  purchaser  or  rep- 
resentative, by  operation  of  law,  immediately 
takes  his  place.  Sec.  19.  Nor  can  the  insanity 
of  a  member  work  a  dissolution.  Id.  Officers 
and  agents  for  conducting  the  business  of  the 
association  are  secured.  In  case  of  vacancy, 
by  death  or  otherwise,  the  place  may  at  once 
be  filled.  Sec.  18.  For  the  entire  duration, 
therefore,  of  the  association,  and  which  may 
be  without  limit,  sec.  16,  sub.  5.  the  whole 
body  of  shareholders,  though  perpetually  shift- 
ing, constitute  the  same  uniform,  artificial 
being  which  is  to  be  engaged  through  the  in- 
strumentality of  officers  and  agents  in  con- 
-ducting  the  business  of  the  concern,  and  no 
member  is  personally  liable.  Sec.  28.  Then,  as 
to  the  powers  conferred,  without  again  spe- 
cially recurring  to  them,  it  will  be  seen  at  once 
that  the  associations  possess  all  that  are  deemed 
essential,  according  to  the  most  approved  au- 
74*]  thorities,  to  constitute  a  corporate  *body. 
They  have  a  capacity:  1.  To  have  perpetual 
succession  under  a  common  name,  and  in  an 
artificial  form;  2.  To  take  and  grant  property, 
contract  obligations,  to  sue  and  be  sued  by  its 
corporate  name,  in  the  same  manner  as  an  in- 
dividual; 3.  To  receive  grants  of  privileges  and 
immunities,  and  to  enjoy  them  in  common. 
All  these  are  expressly  granted,  and  many 
more,  besides  the  general  sweeping  clause,  "to 
exercise  such  incidental  powers  as  shall  be  nec- 
essary to  carry  on  such  business"  (meaning  the 
business  of  banking),  under  which  even  the 
seal  and  right  to  make  by  laws  are  clearly  em- 
braced, if  essential  in  conducting  the  affairs  of 
the  institution. 

II.  Assuming  that  the  associations  are  to  be 
regarded  as  corporate  bodies,  was  it  compe- 
tent for  the  Legislature  to  enact  the  law  by  a 
majority  bill?  The  solution  of  the  question 
depends  upon  a  construction  of  the  9th  section 
of  the  7th  article  of  the  Constitution,  which, 
leaving  out  what  is  not  material,  is  as  follows: 
"The  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature,  shall 
be  requisite  to  every  bill"  "creating,  continu- 
ing, altering  or  renewing  any  body  politic  or 
corporate."  Before  the  adoption  of  the  Con- 
stitution (1822)  corporations  were  formed:  1. 
Under  general  laws;  and  2.  Under  particular 
statutes.  The  former  were  confined  to  a  few 
specified  cases,  such  as  religious  societies,  col- 
leges, academies,  etc.  It  has  been  strongly 
urged  for  the  plaintiff,  that  the  above  clause 
was  intended  to  apply  exclusively  to  the  latter 
mode;  and  that  a  general  law  may  still  be  passed 
by  a  majority.  The  proposition  is  undeniable, 
that  the  object  of  the  clause  was  to  check  the  un- 
due multiplication  of  these  bodies;  this  was  the 
prevailing  evil  complained  of  and  aimed  at. 
The  particular  powers  and  privileges  that  had 
been  conferred  upon  those  already  existing, 
were  not  deemed  disproportioned  to  the  pur 
poses  for  which  they  were  created.  Nor  was 
it  denied  but  that  they  were  frequently  useful, 
if  not  necessary,  in  enabling  comparatively 
small  capitalists  to  combine,  and  thus  co-oper- 
ate with  larger  ones,  in  the  various  public  en 
terprises  of  the  day,  for  the  amelioration  and 
improvement  of  the  condition  of  the  country, 
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and  the  development  of  her  capacity  and  re- 
sources. *But  they  were  sought  from  [*75 
the  Legislature  for  objects  not  called  for  by 
these  considerations,  and  in  numbers  dispro- 
portioned to  the  public  wants.  The  latter  was 
emphatically  true  in  respect  to  banking  insti- 
tutions. Upon  this  view,  it  is  most  manifest 
that  the  construction  contended  for  by  the 
plaintiff,  would  operate  as  a  virtual  repeal.  It 
removes  at  once  all  the  force  of  the  restraint — 
in  an  aspect  of  the  case,  too,  in  which,  above 
all  others,  it  should  be  brought  most  strongly 
to  bear,  if  we  are  influenced  by  the  considera- 
tions which  suggested  it.  If  the  Convention 
feared  the  undue  multiplication  of  these  insti- 
tutions from  particular  statutes,  much  more 
might  they  from  general  laws,  under  which 
they  might  be  created  in  unlimited  numbers  at 
will.  The  force  of  this  view  was  felt  upon  the 
argument;  and  the  counsel  attempted  to  evade 
it  by  assuming  that  the  great  evil  existing,  and 
at  which  the  clause  aimed,  was  not  so  much 
the  multiplication  of  corporations,  as  the  grant 
of  exclusive  privileges  which  the  general  law 
avoided.  Even  were  we  to  concede  the  prem- 
ises, the  conclusion  would  not  follow.  Prac- 
tically, and  for  every  business  purpose,  exclu- 
sive privileges  are  still  conferred.  Compara- 
tively few  citizens,  in  the  nature  and  condition 
of  things,  can  associate  and  participate  in  the 
enjoyment  of  the  grant.  The  business  requires 
capital,  skill,  confidence,  etc.  The  f ramers  of 
the  law  well  knew  all  this,  and  could  not  have 
been  influenced  by  the  expectation  that  all 
would  become  members  of  banking  associa- 
tions. So  far  as  the  enjoyment  of  exclusive 
privileges  by  the  few  are  unjust  and  hurtful 
to  the  many,  the  evil  is  not  removed,  and  prac- 
tically never  can  be,  by  the  general  law.  Its 
bad  effects  may  be  modified  through  its  action 
upon  the  business  of  the  country,  by  means  of 
the  competition  of  the  several  associations — 
nothing  more.  But  the  great  error  of  the  ar- 
gument consists  mainly  in  regarding  an  inci- 
dent or  circumstances  that  enhances  the  inju- 
rious effect  of  the  evil,  as  the  evil  itself.  The 
mere  exclusiveness  of  privileges  alone,  against 
which  the  clause  is  supposed  to  be  directed, 
can  be  of  but  little  concern.  Their  injurious 
influence  depends:  1.  Upon  their  nature  and 
extent;  and  2.  Upon  the  objects  and  purposes 
*for  which  bestowed.  They  may  be  [*76 
granted  extravagantly,  in  proper  cases;  and 
are  prejudicial  when  even  sparingly  bestowed 
for  improper  objects.  The  privileges  under  a 
general  law  may  be  unreasonable  in  number 
and  degree,  as  well  as  under  particular  stat- 
utes; and  the  object  of  them  such  as  is  calcu- 
lated seriously  to  interfere  with  private  and 
public  rights.  Guarding  them  against  the  mere 
exclusiveness  of  privileges,  and  not  against 
their  extent  and  purpose,  would  have  been  but 
an  idle  restraint.  In  every  view,  it  will  be  found 
that  the  policy  of  the  clause  applies  as  strongly 
to  the  general  as  to  the  particular  laws. 

It  was  further  urged  that  the  general  laws 
for  the  incorporation  of  religious  societies,  etc. , 
existing  at  the  adoption  of  the  Constitution, 
and  since  continued  in  force,  could  not  be  sus- 
tained if  the  one  under  consideration  failed. 
Not  so.  They  were  not  abrogated  by  that  in- 
strument: the  13th  section  of  the  7th  article 
only  abrogates  "such  of  the  said  Acts,  and 
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parts  thereof,  as  are  (were)  repugnant  to  the 
Constitution."  These  were  not  repugnant,  any 
more  than  existing  charters.  The  9th  section, 
the  only  one  bearing  at  all  on  them,  is  pro- 
spective, and  operated  only  upon  future  legis- 
lation, leaving  in  full  force  all  existing  laws 
on  the  subject. 

III.  May  this  general  law  be  constitutionally 
enacted  by  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legislature? 

Two  different  constructions  of  the  9th  sec- 
tion are  claimed.  For  the  defendant  it  is  urged 
that  according  to  its  true  intent  and  meaning, 
each  corporation  thereafter  to  be  created  by 
the  Legislature  must  receive  the  direct  assent 
of  two  thirds  of  the  members  elected;  while 
for  the  plaintiff  it  is  insisted  that  the  provision 
is  fairly  complied  with,  when  the  assent  of  two 
thirds  is  given  to  a  general  statute  establishing 
a  system  for  the  admission  of  voluntary  asso- 
ciations to  corporate  privileges;  in  other  words, 
when  the  assent  is  indirectly  given  to  the  crea- 
tion of  each.  If  we  regard  the  clause  as  in- 
tended to  check  the  undue  multiplication  of 
these  bodies,  it  is  quite  clear  that  the  former 
interpretation  will  most  effectually  attain  the 
object.  It  secures  a  perpetual  restraint  upon 
their  creation,  both  in  respect  to  the  delibera 
77*]  lion  *and  judgment  to  be  bestowed,  as 
well  as  to  the  assent  to  be  given  in  each  par- 
ticular application;  whereas,  in  case  of  a  gen- 
eral law,  when  once  enacted,  all  further  check 
upon  the  Legislature  is  at  an  end.  The  latter 
interpretation,  however,  cannot  be  said  to  be 
ineffectual.  It  gives  full  scope  to  the  clause  in 
respect  to  all  the  legislation  essential  to  the 
creation  of  such  bodies;  none  can  claim  exist- 
ence, except  by  a  law  passed  in  obedience  to 
its  injunction.  The  check  operates  upon  the 
grant  of  corporate  powers  to  each,  but  with 
diminished  force.  The  material  difference  be- 
twixt the  two  constructions  consists  mainly  in 
the  mode  of  applying  the  restriction  to  the  ac- 
tion of  the  Legislature;  the  one  necessarily 
making  it  bear  directly  upon  the  grant  of  priv- 
ileges; the  other,  only  through  an  established 
system  of  law  devised  for  the  purpose. 

Recurring  to  the  section,  sec.  9,  it  will  be 
seen,  that  the  words  descriptive  of  the  nature 
and  character  of  the  "  bill,"  and  which  dis- 
tinguishes it  as  falling  within  the  restriction, 
only  import  one  "creating"  "  any  body  politic 
or  corporate."  How  or  in  what  made  the 
"  bill  "  shall  create  them — what  shall  be  its 
particular  provisions — whether  it  must  create 
directly,  or  may  do  so  indirectly,  is  not  pre- 
scribed, and  of  course  must  depend  upon  the 
construction  to  be  given  to  it.  One  thing  it 
secures  in  terms,  that  however  the  "  bill "  may 
be  framed,  if  it  creates  a  corporation,  it  can 
pass  only  by  two  thirds.  Hence  it  may  be  ar- 
gued with  considerable  effect,  that  the  fram- 
ers  of  the  Constitution  did  not  intend  to  re- 
strict the  discretion  of  the  Legislature  in 
respect  to  the  form  and  provisions  of  the  bill, 
its  particular  arrangement  and  detail  ;  whether 
it  might  or  might  not  embody  provisions  creat- 
ing one  or  more  corporations  at  the  same  time, 
or  provide  for  their  creation  at  will  for  speci- 
fied objects,  upon  certain  stipulations  and  con- 
ditions to  be  first  complied  with  ;  but  that 
they  intended  simply  to  inhibit  the  passage  of 
whatever  bill  might  be  devised,  creating  di- 
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rectly,  or  indirectly,  these  institutions.  This 
view  presents,  undoubtedly,  the  strongest 
ground  upon  which  the  construction  contend- 
ed for  by  the  plaintiff  can  be  placed.  The  con- 
trary one,  beside  giving  greater  force  and  ef- 
fect to  the  clause,  it  must  be  admitted  is  not 
'altogether  destitute  of  support  from  [*78 
the  phraseology. 

To  create  a  corporation  "  by  bill,"  would 
seem  naturally  enough  to  require  that  the-  hill 
should  purport,  on  the  face  of  it,  to  create  one; 
that  the  corporate  body  should  be  the  direct  re- 
sult of  its  enactment  into  a  law  ;  and  thru  i- 
plausibility  in  saying,  that  one  formed  by  vol- 
untary association  under  a  general  statute,  is 
not  created  "  by  bill."  But  the  section  should 
be  construed  to  mean  the  same  as  if  the  phrase 
"by  law"  had  been  used  instead  of  "by  bill," 
for  the  bill  cannot  be  said  to  create  any- 
thing till  passed  into  a  law  ;  it  is  the  law,  not 
the  bill,  properly  speaking,  that  creates  the 
corporation,  and  the  latter  term  is  obviously 
used  in  the  same  sense  with  the  former.  The 
clause  would  then  read  thus  :  "The  assent  of 
two  thirds,"  etc.,  "  shall  be  requisite  to  every 
law  creating,"  etc.  Now,  though  it  might  at 
first  strike  the  mind  somewhat  absurdly  to 
contend  that  these  corporations  thus  created 
under  a  general  statute,  are  created  by  bill 
within  the  words  of  the  Constitution,  yet  when 
we  fix  upon  the  obvious  meaning  of  the  term, 
the  difficulty,  in  a  measure,  disappears  ;  for  it 
must  be  admitted  that  corporations  formed  un- 
der the  general  Act  are  created  by  law.  All 
the  powers  and  privileges  possessed,  and  which 
constitute  the  corporate  body,  are  derived  di- 
rectly from  it.  The  association  itself  is  a 
nonentity  ;  it  receives  all  its  vitality  from  the 
law,  and  is  emphatically  the  creature  of  it. 
What  adds  considerable  force  to  this  view  is, 
that  unless  we  hold  those  thus  constituted  to 
be  created  by  bill  within  the  meaning  of  the 
Constitution,  it  will  be  impossible,  upon  con- 
sistent reasoning,  to  bring  any  statute,  even  one 
purporting  to  create  them,  directly  within  the 
restriction  ;  for  even  in  that  case,  the  bill  or 
law  does  not  create  one  absolutely  and  by  its 
own  force,  any  more  than  this  general  statute. 
Some  act  is  still  necessary  to  be  done  by  the 
persons  intended  to  be  incorporated  ;  they 
must,  at  least,  assent  to  the  terms  prescribecf, 
and  frequently  first  perform  onerous  stipula- 
tions and  conditions.  The  Legislature  cannot 
compel  a  citizen  to  be  a  private  corporator  ;  it 
is  his  concurrence  and  performance  of  the 
conditions,  if  any,  that  gives  to  the  law  all  its 
*effect.  4  Burr.,  2200;  3  T.  R.,  240;  [*79 
1  Id.,  575  ;  2  Mass.,  279.  The  most  that  can 
be  said,  therefore,  in  endeavoring  to  distin- 
guish this  statute  from  particular  Acts  of  in- 
corporation, is,  that  the  conditions  and  stipu- 
lations to  be  performed  preliminarily  to  cor- 
porate existence  under  the  one,  will  usually  be 
more  numerous  and  important  that  those  un- 
der the  other.  They  are  alike  indispensable 
in  both  cases.  The  difference  consists  in  the 
nature  and  amount  of  the  acts  to  be  performed, 
not  in  the  principles  upon  which  the  corpora- 
tion is  constituted.  In  neither  case  is  it  cre- 
ated absolutely  by  the  bill  or  law,  but  in  each 
upon  consent  and  performance  of  the  condi- 
tions of  the  grant  by  the  corporators.  An  il- 
lustration of  the  force  and  correctness  of  this 
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view  may  be  seen  by  a  reference  to  the  course 
of  legislation  in  cases  of  particular  Acts  of  in- 
corporation. Charters  for  building  rail  or  mac- 
adamized roads,  canals,  turnpikes,  etc.,  often 
simply  provide  that  certain  commissioners 
may  open  books  for  subscriptions  to  stock  ; 
and  when  a  given  amount  is  raised,  the  sub- 
scribers shall  assemble  and  elect  directors, 
who  are  empowered  to  conduct  all  the  affairs 
of  the  company,  and  are  clothed  with  the  nec- 
essary powers  for  the  purpose.  Several  char- 
ters like  the  above  will  be  found  on  the  stat- 
ute-book, and  their  constitutionality  is  not 
questioned.  Bank  charters  may  be  granted  in 
the  same  manner;  and  it  appears  to  be  conceded 
that  any  number  of  them  may  be  embraced 
in  the  same  bill.  If  it  be  said  that  the  place  of 
business  of  each  institution  being  fixed,  the 
Legislature  will  still  be  enabled  to  determine 
upon  the  propriety  of  the  several  grants,  the 
subject-matter  of  the  applications  being  thus 
brought  directly  under  the  exercise  of  their 
judgment  :  it  may  be  answered  that  even  the 
place  of  business  may  be  left  to  the  discretion 
of  the  directors  to  be  chosen,  as  it  will  not  be 
pretended  that  there  is  anything  in  the  Consti 
tution  forbidding  this  delegation  of  power. 

Then  we  have  a  bill  embracing  an  indefinite 
number  of  banks  without  restriction  as  to  the 
persons  upon  whom  the  privileges  and  powers 
are  conferred,  or  as  to  the  places  where  the 
institutions  are  to  be  carried  on,  and  which 
confessedly  (if  any  number  may  be  included, 
8O*J  which  I  do  not  *see  can  be  denied),  may 
be  enacted  into  a  law  by  two  thirds.  It  is  ob- 
vious that  corporations  thus  created,  do  not 
differ  very  materially  from  those  formed  un- 
der the  general  law,  either  in  respect  to  the 
mode  in  which  they  come  into  existence,  or  to 
the  operation  of  the  constitutional  check  upon 
the  Legislature.  The  practical  difference  would 
be  found  more  remarkable  for  perplexing  and 
embarrassing  legislation  over  the  subject,  in 
case  the  construction  contended  for  by  the 
plaintiff  be  maintained,  than  in  securing  a 
more  effectual  restraint  upon  the  powers  of 
this  body.  For,  though  their  assent  would  be 
direct  in  the  grant  of  corporate  powers  to  each, 
still,  if  there  may  be  an  indefinite  number  em- 
braced in  the  bill,  without  restriction  as  to 
persons  or  places  of  business,  their  means  of 
exercising  a  sound  discretion  upon  the  sub- 
ject-matter, would  afford  but  few,  if  any,  ad- 
vantages, over  those  to  which  they  have  access 
in  the  more  enlarged  consideration  of  it,  when 
deliberating  upon  the  propriety  of  establishing 
a  general  law  under  which  the  institutions  may 
be  created  by  voluntary  association.  But  leav- 
ing out  of  the  discussion  the  idea  that  has  been 
suggested,  that  any  number  may  be  embraced 
in  one  bill,  and  taking  the  most  restricted  con- 
struction contended  for,  the  argument  is 
brought  down  to  the  single  question  which 
has  already  been  stated,  namely  :  whether  the 
assent  of  two  thirds  required  by  the  9th  sec- 
tion must  be  directly  given  to  each  particular 
grant,  or  may  not  be  indirectly  through  an  es- 
tablished system  of  law  for  the  creation  of  cor- 
porations, as  in  the  case  before  us.  The  words 
of  the  clause,  it  is  admitted,  are  not  decisive 
upon  either  view;  and  their  legal  import  not  free 
from  doubt  and  difficulty,  as  I  think  has  been 
shown.  In  such  a  case  I  agree  that  the  court 
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ought  not  to  pronounce  the  statute  unconstitu- 
tional. The  opinion  of  the  Legislature  is  en- 
titled to  great  consideration  and  the  highest 
respect  upon  the  question;  and  in  a  case  of 
serious  or  reasonable  doubt  may  be  safely  ad- 
mitted as  controlling.  When  it  clearly  over- 
steps its  bounds,  the  judicial  authority  may  be 
effectually  invoked  and  their  acts  annulled  ; 
and  in  such  cases,  I  trust,  it  will  always  be 
found  ready  to  do  its  duty.  This  will  afford 
every  necessary  protection  to  the  citizen  and 
other  departments  of  the  government. 

*Upon  the  whole,  I  am  of  opinion :  [*8 1 
1.  That  these  associations  are  corporations  ;  2. 
That  the  Legislature  possesses  no  power  to 
pass  a  general  law  like  the  one  under  consid- 
eration by  a  majority  bill ;  and  3.  -That  they 
may  pass  it  by  two  thirds  of  the  members 
elected. 

The  plaintiff  is,  therefore,  entitled  to  judg- 
ment on  the  demurrer,  with  leave  to  amend 
on  the  usual  terms. 

By  Cowen,  J.  The  plaintiff  declares  as 
president  of  the  Bk.  of  Central  N.  Y. ,  an  asso- 
ciation formed  under  the  general  Banking  Law 
of  April  18,  1838,  inassumpsit  on  a  debt  which 
he  avers  to  be  due  to  "The  Bk.  of  Central  N. 
Y.,"  the  name  of  the  institution,  not  to  the 
members  of  the  Association  jointly,  naming 
them  by  their  baptismal  names,  in  the  manner 
of  stating  a  debt  due  to  a  partnership. 

To  this  declaration,  it  is  objected  in  the  first 
place,  that,  admitting  the  plaintiff  has  a  right 
to  sue,  the  debt  is  not  set  forth  according  to 
its  legal  effect,  because  it  is  not  stated  as  di- 
rectly due  to  the  plaintiff.  The  words  of  the 
statute,  sec.  21,  are.  "that  all  suits,  actions 
and  proceedings,  brought  and  prosecuted  by, 
or  on  behalf  of  such  Association,  may  be 
brought  or  prosecuted  in  the  name  of  the  pres- 
ident thereof."  Under  this  statute,  the  proper 
course  of  pleading  is  to  show,  in  the  first  place, 
that  a  debt  is  due  to  the  Association;  and  then, 
that  the  nominal  plaintiff  was  president  at  the 
time  of  declaring.  That  is  done  in  this  in- 
stance, and  in  apt  words,  provided  the  names 
of  the  real  creditors  are  sufficiently  designated 
by  the  general  name,  "The  Bk.  of  Central 
N.  Y." 

The  second  point  taken  is,  that  associations 
under  the  Act  are  mere  partnerships  of  indi- 
viduals, and  cannot  delegate  the  right  of  suing 
to  the  president  in  his  own  name,  but  must  sue 
in  their  own  baptismal  names,  unless  they  are 
a  corporation.  This  is  true  at  the  common  law. 
The  parties  holding  the  legal  interest  must  sue 
in  their  own  names;  and  they  must  all  sue  as 
natural  persons,  and  all  be  named  as  plaintiffs. 
But  it  does  not  follow  that  the  president  or 
other  person  may  not  be  enabled,  by  a  special 
Act  of  the  Legislature,  to  bring  an  action  in 
his  name  as  president,  for  *a  debt  due  [*82 
to  a  partnership.  The  power  of  the  Legislature 
to  give  a  right  of  action  to  one  man  in  his  own 
name,  for  a  debt  due  to  another,  has  always 
been  exercised  from  the  earliest  period  of  our 
legal  history;  and  it  is  now  too  late  to  draw  it 
in  question.  We  have  an  instance  in  debts  due 
upon  promissory  notes,  which  are  made  trans- 
ferable by  statute  from  the  original  creditor, 
so  as  to  authorize  actions  in  the  name  of  the 
transferee.  So  of  the  assignees  of  insolvents ; 
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and  what  is  still  more  pertinent,  in  the  Statute 
5  Qeo.  IV.,ch.  78,  and  several  other  Acts  down 
to  7  Geo.  IV.,  ch.  67,  we  have  statutes  giving 
similar  powers  to  certain  officers  or  agents  of 
banking  partnerships,  in  England,  Ireland  and 
Scotland.  The  5  Qeo.  IV.,  ch.  78,  sec.  5,  en- 
acts: "That  all  actions  and  suits,  to  be  com- 
menced or  instituted  by  or  in  behalf  of  any 
such  society  or  copartnership,  against  any  per- 
son or  persons,  etc. ,  for  recovering  any  debts, 
or  enforcing  any  claims  or  demands  due  to 
such  society  or  copartnership,  etc.,  shall  and 
lawfully  may,  from  and  after  the  passing  of 
this  Act,  be  commenced  or  instituted  and  pros- 
ecuted in  the  name  of  such  public  officer,  for 
the  time  being,  of  such  society  or  copartner- 
ship," etc.  The  officer  appointed  by  the  En- 
glish statutes  to  sue,  is,  in  general,  the  secre- 
tary of  the  society  or  copartnership.  The  rea- 
son and  history  of  their  provisions,  together 
with  pertinent  abstracts  from  the  statutes  them- 
selves, will  be  found  in  Van  Sandan  v.  Moore, 
1  Russ.,  458-462,  and  n.  a  to  p.  460.  The  his- 
tory is  there  given, and  the  course  of  legislation 
approved  by  Ld.  Eldon  ;  and  the  abstract  is 
furnished  by  the  reporter.  The  usual  form  and 
tenor  of  an  Act  enabling  such  society  or  co- 
partnership to  sue  and  be  sued  in  the  name  of 
its  officer,  is  given  in  Colly.  Part.,  654,  655, 
Am.  ed.,  1834.  Thus  we  have  a  direct  legisla- 
tive and  judicial  authority  for  the  power  in 
question,  even  admitting  the  "Bk.  of  Central 
N.  Y."  to  be  a  partnership. 

If  it  be  a  partnership,  however,  perhaps  the 
declaration  is  defective  on  demurrer,  in  not 
correctly,  or  rather  not  fullv  describing  the 
persons  to  whom  the  debt  is  due.  It  is  not  due 
to  an  artificial  person,  which  can  be  described 
by  a  collective  name,  unless  "The  Bk.  of  Cen- 
83*]  tral  N.  Y."  *be  a  corporation.  In  declar- 
ing on,  or  in  any  way  describing  a  contract  in 
pleading,  you  must  always  set  it  forth  accord- 
ing to  its  legal  operation  and  effect;  or,  at  least, 
it  must  not  be  set  forth  contrary  to  its  legal  op- 
eration and  effect.  Lawes,  PI.,  62,  ed.  1808, 
Portsmouth,  N.  H.;  Steph.  PL,  289,  ch.  2,  sec. 
5,  Rule  6,  ed.  of  1824,  Phila.;  Gould,  PL,  156, 
1st  ed.,  ch.  3,  sec.  174,  etseq.  A  debt  due  to  a 
copartnership  may  be  expressed  in  the  contract 
as  a  debt  owing  to  the  firm;  but,  in  legal  effect, 
it  is  due  to  all  the  members  of  the  firm,  and  is 
uniformly  so  stated  in  pleading.  If  the  action 
be  in  their  own  right,  and  in  the  ordinary 
form,  it  is  well  known  that  they  must  all  be 
made  parties  in  fact,  and  all  their  names  set 
forth  as  plaintiffs  in  declaring.  The  omission 
of  any  names,  or  a  variance  in  stating  them, 
will  be  a  ground  of  nonsuit  at  the  trial.  Colly. 
Part.,  397,  399,  Am.  ed.,  1834  ;  and  by  parity 
of  reason,  where  the  defect  appears  on  the 
face  of  the  declaration,  it  furnishes  a  ground 
of  demurrer.  The  farthest  that  any  court  has 
gone  towards  sustaining  an  action  in  the  name 
of  a  firm,  was  probably  in  Pate  v.  Bacon,  6 
Munf.,  219.  The  case  was  on  error,  after  issue 
and  trial;  from  which  it  came  before  the  Court 
of  Appeals  of  Va.  The  ground  of  decision  is 
not  stated  ;  but  the  action  was  allowed  in  the 
mere  collective  name,  and  I  presume  the  court 
felt  authorized  to  intend,  after  verdict,  that 
Bacon  &  Co.  was  the  name  either  of  a  natural 
person  or  a  corporation.  In  the  case  at  bar, 
there  is  no  room  for  such  intendment.  Where 
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the  action  is,  as  here,  properly  in  the  name  of 
one  person  entitled  to  sue  in  respect  to  a  claim 
due  to  others,  greater  generality  may  be  toler- 
ated in  stating  the  names  of  the  claimants,  if 
the  objection  be  not  raised  till  after  verdict ; 
though  I  believe  the  indulgence  has  never  been 
allowed  on  demurrer.  In  Wright  v.  Welbte,  1 
Chit., 49, the  nominal  plaintiffs  sued  on  a  policy 
of  insurance  upon  a  ship.  The  declaration 
averred  the  interest  to  be  in  "A  and  B  (named) 
and  certain  persons  trading  under  the  firm  of 
Messrs.  William  and  John  Bell  &  Co.  ;"and  that 
the  policy  was  effected  for  the  use  of  the  said 
"A  and  B  and  said  Messrs.  William  and  John 
Bell  &  Co."  After  verdict, and  *on  motion  [*84 
in  arrest, because  the  parties  in  interest  were  not 
all  named  at  length,  none  of  the  judges  denied 
that  the  objection  would  have  been  fatal  on 
special  demurrer,  though  they  refused  to  ar- 
rest the  judgment.  The  real  foundation  of  their 
refusal  to  interfere,  is  probably  stated  by  Hoi- 
royd,  J.,  p.  54,  viz.:  that  the  interest  of  the 
owners  and,  therefore,  the  title  of  the  plaintiff 
to  sue,  though  defectively  set  forth,  must  yet 
be  presumed  to  have  been  fully  proved  at  the 
trial,  with  all  the  requisite  particulars.  The 
court,  therefore,  refused  the  motion  in  arrest. 
The  general  ground  of  this  refusal  is  stated 
and  illustrated  in  1  Wms.  Saund.,  228  a,  n.  1. 
Such  a  defect,  says  the  learned  annotator,  is 
not  any  jeofail  after  verdict.  In  the  case  at 
bar,  however,  the  defendant  raises  the  objec- 
tion by  demurrer.  A  general  demurrer  is  per- 
haps sufficient,  though  of  this  there  is  certainly 
some  doubt;  and  it  is  questionable  whether  the 
defect  is  reached  by  any  one  among  the  assign- 
ments of  special  causes.  If  the  objection  be 
properly  raised,  I  am  strongly  inclined  to  think 
that  the  plaintiff  must  fail,  unless  we  are  en- 
titled to  treat  the  Bank  as  a  corporation.  In  the 
latter  view  alone  could  it,  in  strictness,  be  pre- 
sented on  the  record  by  a  collective  name.  If 
it  be  not  a  corporation,  then  the  declaration,  in 
legal  effect,  expresses  on  its  face  that  the  debt 
is  due  to  a  joint  stock  company,  which  we  can- 
not avoid  seeing  must  consist  of  natural  per- 
sons who  are  not  named.  Such  a  company  is 
always  a  copartnership, or  at  least  joint  tenants, 
j  unless  it  be  incorporated.  Colly.  Part.,  626, 
640.  Am.  ed.,  1834.  It  is  so  treated  by  the  En- 
glish statutes  to  which  I  referred  as 'authoriz- 
ing suits  in  the  name  of  the  secretary.  I  am 
aware  it  may  be  said  that  the  great  object  of 
the  statute  was  to  avoid  the  common  law  diffi- 
culty of  finding  out  and  detailing  all  the  names 
of  which  the  firm  may  be  composed;  and  Mr. 
Chitty,  in  his  recent  publication  (A.  D.  1886) 
of  new  precedents,  expressly  recommends  a 
form  under  the  general  Banking  Law  of  En- 
gland (7  Geo.  IV.,  ch.  46)  which  lays  the  debt 
or  promise  to  "the  said  company'  generally. 
Vide  1  Chit.  Prec.,  p.  12,  Form  No.  18,  Am. 
ed. ,  1889.  He  refers  to  no  statute  nor  adjudged 
case  as  giving  a  direct  sanction  to  such  a  form 
of  *declaring,  nor  am  I  informed  of  any;  [*85 
and  the  doubt  arising  on  the  validity  of  the  ob- 
jection,and  the  form  in  which  it  is  raised, has  led 
me  more  seriously  to  inquire  whether,  in  any 
view,  it  may  not  be  entirely  obviated  by  con- 
sidering the  bank  for  which  the  plaintiff  sues, 
as  a  corporation.  If  it  be  so,  then  the  debts  de 
clared  on  as  due  from  the  defendant  must  be 
taken,  in  legal  effect,  as  belonging  to  an  arti- 
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flcial  person,  by  the  name  which  that  person 
son  has  taken  under  the  statute;  and  they  could 
not  have  been  declared  upon  as  due  to  a  co- 
partnership. 

The  general  Banking  Law  provides  that 
any  person  or  association  of  persons,  may  le- 
gally transfer  to  the  Comptroller  a  portion  of 
public  debt,  or  equal  portions  of  public  debt 
and  bonds  and  mortgages  on  real  estate,  sees. 
2,  7  ;  and  may  then  issue  a  corresponding 
amount  of  bank  notes  to  circulate  as  money. 
Sees.  3,  14.  Such  person  or  association  may 
make  the  notes  obligatory,  and  payable  on  de- 
mand at  their  place  of  business,  after  having 
executed  and  signed  them  in  the  manner  pre- 
scribed by  law.  Sec.  3.  The  signature  to  notes, 
etc.,  and  all  contracts.is  to  be  by  the  president 
or  vice  president  and  cashier,  sec. 21;  any  num- 
ber may  associate  to  establish  offices  of  dis- 
count, deposit  and  circulation,  with  an  aggre- 
fate  amount  of  capital  not  less  than  $100,000. 
Q  order  to  render  the  association  legally  em- 
cient.they  shall  make  and  file  with  the  county 
clerk  a  certificate,  specifying  "the  name  as- 
sumed to  distinguish  such  association,  and  to 
be  used  in  its  dealings,"  its  place  of  business, 
"  amount  of  the  capital  stock  of  such  associa- 
tion; "  the  names,  etc.,  of  the  shareholders.and 
the  number  of  shares  held  by  each:  the  period 
at  which  such  association  shall  commence  and 
terminate.  Sec.  16.  The  association  may  carry 
on  the  business  of  banking  by  discounting.etc., 
receiving  deposits,  buying  and  selling  bullion, 
foreign  coins  and  bills  of  exchange,in  the  man- 
ner specified  in  their  articles  of  association, 
etc. ;  by  loaning  money  on  real  and  personal 
security;  "  and  by  exercising  such  incidental 
powers  as  shall  be  necessary  to  carry  on  such 
business."  They  may  choose  one  of  their  num- 
ber as  president  of  such  association,  and  ap- 
point a  cashier  and  such  other  officers  and 
86*]  *agents  as  their  business  may  require, 
and  remove  them,  etc.  Sec.  18.  They  may 
provide  in  their  articles  for  an  increase  of  their 
capital.  Sec.  20.  The  shares  of  the  associa- 
tion shall  be  deemed  personal  property,  trans- 
ferable on  the  books,  sec.  19  ;  and  the  associa- 
tion may  purchase, hold  and  convey  real  estate 
for  certain  purposes, viz. :  such  as  shall  be  nec- 
essary for  its  immediate  accommodation,  etc., 
or  mortgaged  to  it  as  security,  or  conveyed  to 
it  in  satisfaction  of  debts,  or  purchased  by  it 
under  judgments,  etc.  The  conveyance  is  to 
be  made  to  the  president  or  such  other  officer 
as  shall  be  indicated,  etc.,  in  the  articles,  etc., 
"and  which  president  or  officer,  or  his  suc- 
cessor," etc.,  may  sell  the  same,  free  from  any 
claim  of  the  shareholders,  etc. ;  and  it  shall  not 
deal  in  real  estate  except  for  the  purposes  spec- 
ified. Sec.  24.  The  association  is  bound  to 
keep  on  hand  specie  to  not  less  than  12|  per 
cent,  of  their  issues.  Sec.  33.  Such  associa- 
tion shall  not  be  dissolved  by  the  death  or  in- 
sanity of  any  shareholder.  Sec.  19.  But  the 
association  shall  send  to  the  Comptroller,  semi- 
annually,  a  sworn  statement  of  its  amount  of 
stock  paid  in  or  secured.  "  The  value  of  the 
real  estate  of  the  association,"  the  shares  of 
stock  held  by  it,  "  the  amount  of  debts  due  to 
the  association,  etc.,  the  amount  of  debts  due 
by  such  association,"  etc.,  for  six  months  pre- 
ceding the  statement,  and  the  average  amount 
of  specie  possessed  by  the  same  during  each 
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month,  etc.  Sec.  26.  And  if  such  association 
shall  neglect,  etc.,  or  shall  violate  any  of  the 
provisions  of  the  Act,  "  such  association  may 
be  proceeded  against  and  dissolved  by  the  Court 
of  Chancery,  in  the  same  manner  as  any  mon- 
eyed corporation  may  be  proceeded  against  and 
dissolved."  Sec.  27. 

The  Comptroller  is  first  to  engrave  and  print 
the  bills,  and  cause  them  to  be  countersigned 
by  his  appointee,  to  be  numbered,  registered, 
and  delivered  to  the  association  in  amounts  pro- 
portioned to  the  securities  assigned  to  him. 
Sees.  1,  2,7.  He  is  to  inquire  into  and  approve 
the  public  debt  or  bonds  and  mortgages,  sees . 
2,  7,  8,  which  are  to  remain  in  his  hands  as  se- 
curities for  the  prompt  payment  of  the  notes 
of  the  association ;  and  on  default  of  the  makers, 
such  securities  may  be  sold  by  him,  and  the 
avails  appropriated  to  *the  payment.  [*87 
Sees.  4,  11,  J2.  He  may  give  the  association 
powers  to  receive  dividends  and  revoke  them 
in  his  discretion, and  may  change  and  transfer 
stocks,  sec.  5,  and  re  assign  bonds  and  mort- 
gages. Sec.  9.  The  plates,  etc.,  are  to  remain 
in  his  custody.  Sec.  13. 

Suits,  actions  and  proceedings  by  or  against 
such  association,  may  be  brought  in  the  name 
of  the  president,  or  against  him;  and  shall  not 
abate  by  his  death,  resignation  or  removal  from 
office,  but  may  be  continued  in  the  name  of 
his  successor;  and  all  judgments  and  decrees 
against  the  president,are  operative  only  against 
the  joint  property  of  the  association,  which  may 
be  taken  and  sold  by  execution.  Sees.  21,  22. 
No  shareholder  is  liable  in  his  individual  ca- 
pacity, unless  he  is  declared  to  be  so  by  the 
articles.  Sec.  23. 

The  Bk.  of  Central  N.  Y.  is  avowedly  an  as- 
sociation of  persons  formed  under  this  law;  in 
which  there  is  no  proviso,  such  as  we  find  in 
the  British  statutes  giving  partners  a  right  to 
sue  by  their  officer,  that  nothing  contained  in 
the  act  shall  be  construed  to  create  a  corpora- 
tion, Colly.  Part,,  655,  Am.  ed.,  1834  ;  and  it 
was  denied  by  the  counsel  for  the  plaintiff, that 
their  constituents  are  either  a  partnership  or  a 
corporation  ;  nor  did  they  favor  us  with  any 
definite  class  of  legal  formation,  to  which  the 
Bank  can  be  reduced.  In  view  of  a  constitutional 
question,  which  I  think  does  not  arise,  but 
which  the  counsel  seemed  to  suppose  more 
formidable  than  any  other,  their  efforts  were 
directed  mainly  to  establish  the  position,  that 
at  any  rate  associations  under  the  Banking  Law 
are  not  corporations.  They  said  there  are  four 
distinctive  indicia  which  mark  an  aggregate 
corporation  and  separate  it  from  everything 
else:  1.  A  collective  existence  by  name, created 
by  the  sovereign  power  exercised  directly  or 
mediately;  2.  A  standing  in  court  as  a  collect- 
ive existence  by  a  given  name  or  designation, 
with  the  rights  and  liabilities  of  a  party  liti- 
gant ;  3.  Power  to  take  and  convey  title  to 
property,  acquire  and  give  rights  as  a  collect- 
ive existence,  and  by  its  given  name  or  desig- 
nation; 4.  Power  conferred  by  statute  to  make 
by-laws,  in  other  words,  to  prescribe  rules  of 
action  for  persons  without  their  consent. 

*Independent  of  authority  and  gen-  [*88 
eral  reasoning,  I  have  had  very  great  difficul- 
ty, on  a  simple  reading,  to  avoid  seeing  plain, 
direct  and  express  enactments  in  the  general 
Banking  Law, conferring  all  the  requisites  thus 
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demanded  by  counsel.  1.  I  read  of  a  collective 
existence;  t.  «.,  a  body  of  men  associated  under 
a  name  conferred  mediately;  i.  «.,  through 
the  certificate  of  association,  by  the  sovereign 
power,  which  is  the  Legislature.  2.  As  such 
collective  existence,  I  read  that  the  association 
has  a  standing  in  court,  perhaps  in  its  own 
name,  or  at  least  in  the  name  or  its  president. 
It  recovers  judgments  for  debts  due  to  it,  and 
execution  is  levied  on  its  property,  upon  a  re- 
covery against  it.  3.  I  read  of  power  to  take 
and  convey  title  to  property,  acquire  and  give 
rights;  all  this  to  be  done.as  it  must  be  in  every 
corporation,  by  its  agents,  but  certainly  in  its 
collective  name  and  designation ;  for  the  statute 
demands  that  the  name  which  it  assumes  shall  j 
be  used  in  all  its  dealings.  4.  I  shall  have  oc- 
casion to  show  that  under  a  general  provision 
of  the  Act, there  can  be  no  doubt  of  its  power 
to  make  by-laws.  There  are  various  consid- 
erations connected  with  this  short'  view  of  the 
question,  which  may  perhaps  tend  to  the  il- 
lustration, distinctness  and  strength  of  that 
view. 

The  associations  formed  under  the  Act  may, 
like  our  ordinary  banks,  elect  their  presidents, 
cashiers  and  directors,  confer  on  the  latter  as 
I  have  assumed  and  intend  to  show,  the  pow- 
er to  make  and  repeal  by  laws,  to  regulate  elec- 
tions, and  through  their  proper  agents  in  the 
name  of  the  association,  to  exercise  all  the  oth- 
er functions  of  our  ordinary  incorporated  bank- 
ing institutions.  The  latter  are  well  known  as 
aggregate  moneyed  corporations.  It  cannot  be 
denied  that  a  voluntary  association  or  partner- 
ship might,  temporarily,  also  elect  the  like  of- 
ficers and  agents,  confer  upon  them  nearly  the 
same  powers,  and  perform  about  the  same  f  unc 
tions,  without  any  charterer  Act  of  incorpora- 
tion whatever.  Colly.  Part..  621,  Am. ed.,  1834. 
There  is,  however,  much  difference  between 
the  power,  duration  and  legal  effect ;  a  corpo- 
ration aggregate  is  in  law  an  individual  entire- 
ly distinct  from  its  members,  each  of  whom 
may  hold  shares  or  interests  in  the  corpora- 
tion, legally  transferable  in  virtue  of  its  char- 
89*]  ter;  *whereas,  a  voluntary  association 
is  made  up  of  individuals  not  distinct  from, 
but  belonging  in  their  own  names  and  rights 
to  the  company.  Their  shares  or  interests  are 
common  to  all;  and,  except  so  far  as  these  may 
be  made  up  of  property  in  possession,  they 
cannot  be  transferred  so  as  to  create  anything 
more  than  an  equitable  rigkt  in  the  assignee. 
Hence  a  voluntary  company,  asserting  that  it 
is  possessed  of  stock  transferable  at  the  option 
of  the  holder,  has  been  said  to  be  punishable 
for  pretending  to  act  as  a  corporation.  Coll., 
Part.,  624.  The  members  of  a  copartnership 
are  joint  tenants  in  the  stock  and  all  the  ef- 
fects of  the  company ;  and,  on  the  death  of 
each,  his  interest  in  the  common  choses  in  ac- 
tion, at  law,  survives  to  the  other  members, 
while  his  interest  in  the  common  land  and 
choses  in  possession  passes,  as  an  undivided 
share,  to  his  heirs  or  personal  representatives. 
Id. ,  4,  5,  68.  The  nature  of  these  interests  and 
the  course  of  succession  are,  in  some  respects, 
modified  by  the  Court  of  Chancery.  Id.,  70, 
71.  All  the  members  must,  as  we  have  in  part 
before  seen,  be  named  in  suits  by  or  against 
the  company,  the  right  or  liability  to  which, 
on  the  death  of  one,  survives  to  all  the  others. 
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7d.,386,  395,  420.  427.  Each  is  individually  lia- 
ble for  the  whole  debts  due  from  the  company, 
Id..  212,  and  may  release  and  discharge  all  the 
debts  due  to  them.  Id.,  289.  One  may  enter 
upon,  use  or  otherwise  control  all  the  common 
property,  real  or  personal;  indeed  he  may,  in 
general,  convert  it  to  his  own  use,  subject  to 
an  account.  Id.,  211.  All  the  remedies  inter  se, 
with  few  exceptions,  are  by  action  of  account 
or  bill  in  equity.  Id.,  143.  The  firm  cannot, in 
general,  sue  or  be  sued  by  any  one  of  its  mem- 
bers, for  this  would  involve  the  absurdity  of  a 
man  being  both  plaintiff  and  defendant  on  the 
same  record.  Id.,  143,  644,  645.  Partnerships 
are  dissoluble,  not  only  by  death  or  insanity, 
but  by  the  bankruptcy  of  a  member;  a  general 
sale  of  his  partnership  effects  by  execution; 
his  attainder  of  felony,  if  it  result  in  his  civil 
death  ;  an  assignment  by  himself  of  all  his  in- 
terest, and  the  marriage  of  a  partner  who  is  a 
feme  sole.  Indeed,  the  better  opinion  is,  that, 
however  strong  the  provisions  against  a  dis- 
solution may  be  in  the  articles  of  copartner- 
ship, *the  whole  concern  may  be  dis-  [*9O 
solved  at  any  time,  by  the  act  of  a  single  part- 
ner, at  his  own  mere  pleasure.  Even  during 
the  continuance  of  the  partnership,  he  may  in- 
terrupt its  proceedings,  by  interdicting  any 
single  measure,  though  agreed  on  by  a  major- 
ity of  the  firm.  At  least  this  is  generally  so 
at  law,  and  the  power,  it  is  apprehended,  can 
be  but  partially  qualified  bv  a  court  of  chan- 
cery. Id.,  58,  sec.  2;  3  Kent.  Com..  53.  54,  3d 
ed.  It  would  seem  clearly  to  follow,  if  it  has 
ever  been  disputed,  that  any  powers,  though 
jointly  conferred  on  others,  as  to  act  in  the  di- 
rection of  affairs,  or  use  a  common  seal,  may 
be  revoked  at  the  pleasure  of  either  partner. 

Most  of  these  incidents,  it  is  impossible  for 
partners  to  avoid  by  any  stipulations  in  their 
articles  of  connection;  and  in  proportion  as 
any  body  of  men  is  authorized  by  statute  to 
hold  property  and  sue  and  be  sued  without  such 
incidents,  they  approach  the  character  of  a  cor- 
poration. While  they  continue  partners,  they 
are  considered  as  natural  persons  merely,  as 
so  many  joint  tenants  or  tenants  in  common 
of  all  their  property.  In  proportion  as,  by 
statute,  they  cease  to  be  so,  they  become  an  ar- 
tificial person.  These  two  are  the  only  per- 
sons known  to  the  law,  according  to  the  lan- 
guage of  the  great  commentator.  1  Bl.  Com., 
123.  "  Persons, "says he.  "are  divided  by  the 
law  into  either  natural  persons  or  artificial. 
Natural  persons  are  such  as  the  God  of  nature 
formed  us.  Artificial  are  such  as  are  created 
and  devised  by  human  laws,  for  the  purposes 
of  society  and  government,  which  are  called 
corporations  or  bodies  politic."  In  another 
part  of  his  work,  Id.,  467,  he  shows  the  ad- 
vantages of  corporations  over  partnerships  or 
voluntary  companies.  He  says,  "corporations 
are  formed  in  order  to  preserve  entire  and  for- 
ever, those  rights  and  immunities  which,  if 
they  were  granted  only  to  those  individuals  of 
which  the  body  is  composed,  would  upon  their 
death,  be  utterly  lost  and  extinct."  In  a  mere 
voluntary  assembly,  he  admits  the  individuals 
that  compose  it,  might  act  up  to  the  purposes 
for  which  they  associated, so  long  as  they  could 
'  agree  to  do  so;  "but  they  could  neither  frame 
nor  receive  any  laws  or  rules  of  their  conduct; 
none  at  least  which  would  have  any  binding 
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91*]  *force,  for  want  of  coercive  power  to 
create  a  sufficient  obligation ;  and  when  they 
are  dispersed  by  death  or  otherwise,  how  shall 
they  transfer  their  advantages  to  others,  equal- 
ly unconnected  with  themselves  ?  So,  also, 
with  regard  to  holding  estates  or  other  prop- 
erty, if  land  be  granted  for  the  common  pur- 
pose to  20  individuals  not  incorporated,  there 
is  no  legal  way  of  continuing  the  property  to 
any  other  persons  for  the  same  purpose,  but 
by  endless  conveyances  from  one  to  another, 
as  often  as  the  hands  are  changed.  But  when 
they  are  consolidated  and  united  into  a  corpo- 
ration, they  and  their  successors  are  then  con 
sidered  as  one  person  in  law  ;  as  one  person, 
they  have  one  will,  which  is  collected  from  the 
sense  of  the  majority  of  the  individuals  ;  this 
one  will  may  establish  rules  and  orders  for  the 
regulation  of  the  whole,  which  are  a  sort  of 
municipal  laws  of  this  little  republic;  or  rules 
and  statutes  may  be  prescribed  to  it  as  its  crea- 
tion, which  are  then  in  the  place  of  natural 
laws;  the  privileges  and  immunities,  the  es- 
tates and  possessions  of  the  corporation,  when 
once  vested  in  them,  will  be  forever  vested, 
without  any  new  conveyance  or  new  succes- 
sions, for  all  the  individual  members  that  have 
existed  from  the  foundation  to  the  present 
time,  or  that  shall  ever  hereafter  exist,  are  but 
one  person  in  law,  a  person  that  never  dies;  in 
like  manner  as  the  River  Thames  is  still  the 
same  river,  though  the  parts  which  compose  it 
are  changing  every  instant."  In  this  quotation, 
I  have  taken  the  words  of  Blackstone  as  he  ap- 
plied them,  by  way  of  example,  to  the  case  of 
a  college  in  one  of  the  English  universities; 
and  without  quoting  him  literally  throughout, 
have  confined  myself  to  such  things  as  the 
learned  author  considers  peculiar  to  every  ag- 
gregate corporation.  These  are,  in  short,  the 
receiving  of  peculiar  laws,  and  the  making  of 
by-laws  for  itself  ;  perpetual  succession,  both 
as  to  its  privileges  and  property;  the  having 
one  will,  as  collected  from  the  power  of  the 
majority  to  make  by-laws  ;  and  the  being  but 
one  person  in  law,  a  person  that  dies  not,  but 
continues  the  same  individual,  though  its  parts 
may  change.  See,  also,  Ang.  &  Ames,  Corp., 23. 
Let  us  see  how  far  these  characteristics  of  a 
92*]  corporation  *are  collectible  from  the- 
general  Banking  Law.  It  is  quite  obvious  that 
the  associations  formed  under  that  statute  re- 
ceive certain  laws  which  are  not  applicable, 
without  legislative  aid,  to  any  voluntary  asso- 
ciation of  natural  persons.  Such  is  the  law  of 
exemption  from  individual  liability  for  the 
debts  of  the  company;  of  exemption  from 
a  dissolution  by  the"  death  or  insanity  of 
any  member;  the  law  conferring  the  com- 
plete legal  right  on  each  member  to  trans- 
fer his  share  in  the  stock  of  the  company; 
and  the  right  to  compel  the  Comptroller  and 
his  successors  to  act  as  trustees  in  the  affairs 
of  the  association,  so  long  as  it  shall  exist, 
which  may  be  a  thousand  years,  if  its  articles 
fix  a  limitation  so  long.  Such  is  the  law  which 
confers  the  right  to  elect  a  president,  and  of 
pleading  and  being  impleaded  through  him 
and  his  successors.  He  and  his  successors  are 
also  compellable  to  hold  the  real  property  of 
the  company  in  trust,  or  as  an  agent,  and  to 
transfer  it  from  time  to  time.  Such,  too,  is  the 
law  which  confers  the  power  to  make  by-laws, 
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and  have  a  common  seal,  which  I  shall  pres- 
ently notice  as  being  the  result  of,  though  not 
expressly  conferred  by.  the  statute  in  question. 
By  giving  the  association  power  to  fix  in  its 
articles  the  time  of  its  duration,  the  statute 
cuts  off  the  power  of  dissolution  at  the  pleas- 
ure of  an  individual,  or  from  any  other  causes 
than  such  as  it  enumerates. 

No  part  of  the  statute  declares,  in  terms, that 
in  respect  to  the  personal  property  of  the  asso- 
ciation, such  as  its  specie  in  the  vaults,  money 
on  deposit,  bullion  purchased  and  debts  due, 
it  shall  hold  otherwise  than  as  a  partnership; 
and  so  with  regard  to  its  beneficial  interest  in 
the  stocks,  bonds  and  mortgages  assigned  to 
the  Comptroller,  or  its  land,  a  conveyance  of 
which  it  is  to  take  in  the  name  of  the  presi- 
dent. It  is,  however,  the  real  owner  of  the 
whole.  The  statute  declares  that  it  shall  take  a 
name;  and  that  the  association  thus  named 
shall,  after  prescribing  its  own  duration,  as- 
sign the  securities  to  the  Comptroller;  that  it 
may  hold  specie,  receive  deposits,  make  loans 
and  hold  real  estate.  It  is  impossible  for  a 
single  member,  as  a  partner  may,  to  transfer 
an  absolute  right  in  any  of  the  common  effects 
to  a  third  person,  at  least  none  which  are  tan- 
gible to  any  execution  *  which  may  be  [*93 
issued  against  the  president.  Besides,  the  lat- 
ter or  the  vice-president,  with  the  cashier,  are 
to  sign  all  contracts,  including,  it  is  presumed, 
all  contracts  of  sale  and  assignment  as  well  as 
others — as  in  other  banking  institutions,  he 
and  the  cashier  may  be  placed  under  the  con- 
trol of  the  Board  of  Directors.  It  is  difficult  to 
conceive  of  any  other  form  in  which  a  con- 
tract can  be  made.  The  power  is  permanent, 
and  may  pass  in  succession  from  the  president, 
etc.,  to  his  successors,  controlled  by  the  direct- 
ors and  their  successors,  perhaps  through 
thousands  of  years.  The  association  must,  in 
the  nature  of  things,  be  continued  by  a  succes- 
sion of  members  during  the  term  for  which  it 
has  elected  to  enjoy  the  privileges  conferred, 
and  to  assume  the  duties  imposed  by  the  stat- 
ute. It  must  take  a  name,  says  the  statute,  "to 
be  used  in  its  dealings."  It  must  continue  to 
hold  that  name.  By  this  it  must  be  known  and 
identified:  and  a  simple  legislative  declaration 
that  it  might  own  or  hold  property  or  rights  of 
any  kind  would,  therefore  seem  to  imply  that 
the  title  should  be  commensurate  with  its  ex- 
istence. The  statute.in  various  places,  not  only 
presupposes,  but  expressly  declares,  that  the 
association  shall  have  absolute  rights  of  prop- 
erty. It  deals  in  the  name  taken ;  that  is,  it  con- 
tracts, acquires  property  and  transfers  it  in  a 
course  of  dealing  as  an  individual.  This  is  true, 
at  least  of  the  beneficial  interest  in  its  real  es- 
tate, and  is  literally  true  of  its  bonds  and  mort- 
gages. In  both  these  latter,  it  continues  to  hold 
title  as  a  cestui  que  trust .  Nay  more:  I  do  not 
see  why,  in  respect  to  its  real  estate,  it  may 
not  be  deemed  legally  seised  or  entitled  in  fee, 
or  of  a  less  estate.  The  conveyance  must,  it  is 
true,  be  taken  in  the  name  of  the  president,  or 
some  other  person.  But  the  latter  is  a  mere 
agent  or  conduit:  the  association  pay  the  price, 
which  should,  in  order  to  be  true  and  give  a 
proper  character  to  the  purchase.be  mentioned 
in  the  deed  of  conveyance.  Then  how  is  he  to 
convey,  except  as  an  agent  in  the  name  of  his 
principal,  the  association?  And  if  he  be  called 
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on  to  grant,  for  example  to  convey  a  fee  or  less 
interest  in  a  rent,  how  is  that  to  be  done  with- 
out the  ordinary  form  of  affixing  the  common 
seal  of  his  principal? 

94*]  *The  question  is,  can  the  various  at- 
tributes conferred  by  the  statute  exist  in  any 
other  than  a  body  politic  and  corporate?  Such 
a  body,  whatever  it  may  be  called  in  common 
parlance  or  otherwise,  can  be  known  in  legal 
classification  by  its  attributes  alone.  It  is 
agreed  by  all  the  books,  that  no  particular 
words  are  necessary  to  create  a  corporation. 
An  express  declaration  that  a  certain  associa- 
tion shall  be  a  corporation,  is  not  necessary: 
equivalent  words  are  sufficient.  2  Jac.  L.  Diet., 
94,  Corp.,  I,  2  Kent,  Com. ,  276, 3d  ed. ;  Ang.  & 
Ames,  Corp.,  17,  45.  Accordingly,  the  King's 
charter  granting  property  to  a  body  of  men  by 
name.or  conferring  certain  privileges  on  them, 
has  been  holden  to  make  them  a  corporation. 
A  grant  of  land  by  the  King,  to  the  inhabit- 
ants of  B.,  their  heirs  and  successors,  render- 
ing rent,  is  one  instance.  2  Jac.  L.  Diet.,  94, 
Corp.  I.  A  like  case  occurred  in  our  own  courts, 
where  the  words  received  a  similar  construc- 
tion. Denton  v.  Jackson,  2  Johns.  Ch.,  320, 
324.  But  words  still  short  of  these  have  been 
held  sufficient.  A  grant  of  land  by  the  King  to 
the  good  men  of  the  Town  of  Islington,  render- 
ing rent,  without  saying  to  hold  to  them,  their 
heirs  and  successors,  of  itself  creates  a  good 
corporation  perpetual,  1  Kyd,  Corp.,  4;  Dy., 
100,  pi.  70.  Kyd  remarks,  at  the  page  quoted 
from  his  work,  that  when  the  King  demised  to 
townsmen  at  a  certain  rent,  it  was  necessarily 
implied  that  they  were  capable  of  enjoying 
property  in  their  collective  or  corporate  capaci- 
ty. And  see  per  Savage,  Ch.  /..in  North  Hemp- 
stead  v.  Hempstead,  2  Wend.,  133,  134.  So  in 
respect  to  the  grant  of  a  privilege.  If  the  King 
grant  to  the  good  men  of  Islington  to  be  dis- 
charged of  toll,  they  shall  be  deemed  incorpo- 
rated for  the  purpose  of  claiming  and  enforc- 
ing the  privilege.  2  Jac.  L.  Diet.,  94.  Corp.,  I; 
1  Kyd,  Corp.,  9.  So  of  a  grant  to  a  body  of 
men  to  hold  mercantile  meetings.  2  Kent, Com., 
276,3d  ed.;  2  Johns.  Ch.,  325;  an  instance  com- 
mented upon  in  the  case  of  Button's  Hospital, 
10  Co.,  23,  28,  30,  etc.  The  principle  of  these 
and  the  like  cases  is,  that  words  of  the  King 
granting  that  a  body  of  men  shall  have  the 
power  to  hold  property  or  enjoy  privileges, 
amount  by  the  force  of  the  phrase,  by  opera- 
95*J  tion  or  implication  of  law,  *to  the  cre- 
ation of  a  corporation;  in  other  words,  it  is  a 
virtual  declaration  that  the  grantees  shall  hold 
and  transmit,  not  by  succession  to  their  heirs 
or  distributees  as  natural  persons,  thus  divid- 
ing and  confounding  the  inheritance,  but  as  a 
corporation  aggregate,  a  single  individual,  in 
order  that  the  estate  may  be  kept  entire.  I  need 
scarcely  observe,  that  the  words  of  an  Act  of 
Parliament  or  of  our  State  Legislature  have  at 
least  equal  force  with  a  royal  grant.  That  this 
has  been  so  understood  judicially,  see  several 
instances  in  Denton  v.  Jackson,  2  Johns.  Ch., 
825. 

Among  other  peculiar  privileges  conferred 
on  these  associations  and  not  enjoyed  by  nat- 
ural persons,  I  allude  to  that  of  the  exemption 
of  its  members  from  personal  liability  for  debt. 
This  is  mentioned  by  Angell  and  Ames  in  their 
treatise,  as  peculiar  to  a  private  aggregate  cor- 
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poration,  Ang.  &  Ames,  Corp.,  349,  and  cases 
cited  at  p.  23;  they  notice  it  as  a  striking  dis- 
tinction between  a  corporation  and  a  partner- 
ship. 

Let  us  now  inquire  whether  the  power  of 
making  by-laws  is  conferred.  That,  with  sev- 
eral other  powers  of  a  corporate  character,  if 
they  exist  at  all  must  be  referred  to  the  gen- 
eral clause  in  the  statute,  giving  the  associa- 
tions a  right  to  exercise  such  incidental  powers 
as  shall  be  necessary  to  carry  on  their  business. 
One  of  these  necessary  powers  is  obviously  to 
make  by  laws.  Whoever  heard  or  supposed 
that  a  Board  of  Directors  with  power  to  enact 
by-laws,  is  not  necessary  in  every  aggregate 
banking  institution  ?  That  such  a  power  is 
necessarily  incidental  to  the  canying  on  its 
business,  is  sufficiently  evinced  by  the  fact  that 
no  such  institution  has  ever  found  itself  able  to 
proceed  without  it.  I  do  not  deny  that  part- 
ners may,  by  agreement.conf  er  that  power  even 
on  the  majority  of  a  Board  of  Directors  ;  but 
the  power  would  be,  like  any  other,  revocable 
at  the  will  of  the  constituent.  In  an  aggregate 
corporation  it  is  permanent,  and  this  is  doubt- 
less the  reason  why  Blackstone  and  others 
mention  it  as  a  distinctive  characteristic.  1 
Kyd,  Corp.,  69  ;  Ang.  &  Ames,  Corp.,  58.  No 
reason  was  mentioned  in  argument,  nor  can  I 
conceive  any,  which  exempts  associations  cre- 
ated under  the  general  Banking  Law,  from  a 
necessity  "which  has  heretofore,  in  all  [*96 
similar  cases,  been  deemed  imperious  ;  and  so 
far  as  articles  of  association  under  the  Act  have 
come  under  our  notice,  they  have  expressly 
conferred  the  power  of  making  by-laws  on  a 
majority  of  the  Board  of  Directors.  Art.  4.  sec. 
2,  of  the  North  American  Trust  Co.,  for  in- 
stance,an  association  established  in  the  City  of 
N.  Y.,  after  a  previous  declaration  that  its 
charter  should  terminate  Nov.  1 , 2301, and  pro- 
viding for  a  permanent  Board  of  fortv  direct- 
ors, enacts  as  follows  :  "The  Board  of  Direct- 
ors shall  have  authority  to  determine,  etc., and' 
to  make  such  by-laws,  rules  and  regulations, 
for  the  management  of  the  business  of  the  as- 
sociation, and  the  government  of  themselves, 
officers  and  agents,  as  they  may  think  expe- 
dient.not  inconsistent  with  law  or  these  articles 
of  association  ;  and  such  by-laws,  rules  and 
regulations  to  alter  at  pleasure."  The  Board 
immediately  after,  enacted  fifteen  pages  of  by- 
laws, every  one  of  which  would  seem  necessary 
to  a  prudent  conduct  of  their  business.  Among 
these  they  regulated  the  transfer  of  stock,  and 
provided  for  fixing  the  compensation  of  officers 
by  the  directors.  There  can  be  no  doubt  that 
any  other  necessary  corporate  power,  such  as 
devising  and  using  a  common  seal,  is  equally 
within  the  general  clause  of  the  statute,  if  the 
use  of  such  a  seal  should  become  necessary  in 
the  transaction  of  business  ;  and  it  has  been 
said  clearly  to  be  so,  where  the  corporation 
undertakes  to  grant  an  incorporeal  heredita 
ment.  Per  Bayley,  J.,  in  Harper  v.  Charles- 
worth,  4  Barn.  &  C.,  575  ;  6  Dowl.  &  R.,  589. 
Indeed,  it  was  said  on  the  argument,  and  not 
denied  as  I  recollect,  that  some  associations 
under  the  Act  had  already  devised  and  adopted 
a  common  seal.  Though  a  partnership  might 
also  devise  and  agree  on  the  power  to  affix  a 
seal,  yet  this,  like  a  partnership  power  to  make 
by-laws,  would  be  revocable  at  the  pleasure  of 
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each.  A  common  seal  is  not,  however,  essen- 
tial to  the  more  important  business  of  a  mon- 
eyed corporation;  and  the  power  to  make  or  use 
one  might  doubtless  be  interdicted  without  at 
all  detracting  from  the  essential  characteristics 
of  a  corporation.  The  right  of  an  aggregate 
corporation  to  contract  in  general  without  seal, 
97*]  is  perfectly  well  settled  by  modern  *au- 
thority.  Ang.  &  Ames,  Corp.,  109,  110  ;  Steele 
v.  Owego  Cotton  Mfg.  Co.,  15  Wend.  265,  266. 
The  power  to  make  by-laws  was  very  prop- 
erly treated  by  the  learned  counsel  for  the 
plaintiff,  as  the  most  distinct  characteristic  of 
a  body  politic  ;  and  they  labored,  though  I 
think  clearly  without  effect,  to  show  that  as- 
sociations under  the  general  Banking  Law  do 
not  possess  the  power.  Yet  at  the  same  time 
they  admitted,  that  no  corporation  in  the  State 
could  fulfill  the  object  of  its  creation  without 
such  power.  That  admission  alone,  if  correct, 
we  have  seen  brings  the  power,  as  a  necessary 
one,  within  the  general  clause  of  the  statute. 
The  Act  of  the  Legislature  is,  in  itself,  but  the 
outline,  the  covering  to  the  machinery  within. 
The  moment  we  are  over  the  threshold,  we  see 
a  Board  of  Directors,  a  Legislature  made  per- 
manent and  indissoluble  for  hundreds  or  thou- 
sands of  years.  In  the  language  of  Blackstone 
before  cited, '  'as  one  person  they  have  one  will, 
which  is  collected  from  the  sense  of  the  ma- 
jority of  the  individuals  ;  this  one  will  may  es- 
tablish rules  and  orders  for  the  regulation  of 
the  whole,  which  are  a  sort  of  municipal  laws 
of  their  little  republic."  The  3d  article  of  the 
North  American  Trust  Co.,  sec.  1,  is  framed 
in  that  spirit.  It  is  in  these  words  :  "  All  the 
power,  rights  and  privileges  of  each  and  all 
the  associates,  and  those  who  may  become  such 
by  virtue  of  these  articles,  are  hereby  irrevoca- 
bly delegated  to  and  vested  in,  and  shall  be 
exercised  only  by  a  Board  of  Directors,  and 
such  officers  and  agents  as  they  shall  appoint." 
The  subsequent  articles  provide  for  the  per- 
petual election  and  succession  of  the  members 
of  the  Board.  Here  resides  that  one  will, men- 
tioned by  Blackstone,  which  regulates  the 
whole,  which  acts  as  that  of  one  person  and 
under  one  name.  Here  we  see  more  distinctly 
the  corporation  described  by  Grotius,  whose 
definition  we  shall  by  and  by  cite  in  another 
connection,  united  in  name  with  one  constitu 
tion  or  one  spirit  (spiritum  unum).  Here  is  a 
majority  acting  and  binding  the  whole,  irre- 
spective of  consent  from  the  constituent,  ex- 
cept by  his  representative  ;  in  short  the  same 
power  is  exercised  in  the  same  form  and  with 
the  same  effect,  as  by  an  ordinary  safety  fund 
bank  direction.  The  Directors  make  the  laws 
98*]  *and  alter  and  repeal  them  at  their  pleas- 
ure ;  they  elect  the  president,  vice  president 
and  cashier.  These  and  all  other  powers  are 
irrevocably  delegated  to  them  through  a  tract 
of  future  time,  longer  perhaps  than  the  most 
sanguine  republican  would  assign  for  the  du- 
ration of  his  national  institutions.  If  the  pow- 
ers of  a  body  politic  and  corporate  can  yet  be 
denied  of  an  institution  such  as  we  have  been 
contemplating,  the  definitions  of  learned  writ- 
ers would  seem  from  the  earliest  day,  to  be  a 
mere  series  of  mistakes.  That,  however,  will 
not  be  pretended  ;  and  it  may  be  useful  in  the 
present  connection  to  notice  a  few  which  are 
most  familiar  to  the  students  of  our  law. 
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After  a  corporation  is  formed  and  named, 
says  Blackstone,  1  Bl.  Com.,  475,  "it  acquires 
many  powers,  rights,  capacities  and  incapacities. 
Some  of  these  are  necessarily  and  inseparably 
incident  to  every  corporation;  which  incidents, 
as  soon  as  a  corporation  is  duly  erected,  are 
tacitly  annexed  of  course,  as  1.  To  have  per- 
petual succession.  This  is  the  very  end  of  its 
incorporation;  for  there  cannot  be  a  succession 
forever,  without  an  incorporation,  etc.  2.  To 
sue  or  be  sued,  implead  or  be  impleaded,  grant 
or  receive  by  its  corporate  name,  and  do  all 
other  acts  as  a  natural  person  may.  3.  To  pur- 
chase lands  and  hold  them  for  the  benefit  of 
themselves  and  their  successors,  etc.  4.  To 
have  a  common  seal,  etc.  5.  To  make  by -laws, 
etc.  The  same  powers  are  mentioned  in  2 
Kent,  Com.,  277,  3d  ed. 

As  to  the  first  requisite  of  perpetual  succes- 
sion, Kyd  observes,  when  it  is  said  that  a  cor- 
poration is  immortal,  we  are  to  understand 
nothing  more  than  that  it  is  capable  of  an  in- 
definite duration,  1  Kyd,  Corp.,  17  ;  and,  in- 
deed, it  is  well  known  that  our  common  banks 
are  none  the  less  regarded  as  corporations,  be- 
cause their  charters  are  limited  to  a  term  of 
years.  It  is  enough  that  they  enjoy  the  right 
of  succession  for  that  term.  As  to  the  second 
requisite  of  a  corporation  using  its  own  name 
in  suits,  and  in  grants,  etc.,  this  is  not  essen- 
tial ;  clearly  it  may  be  an  Act  of  the  Legisla- 
ture, and  the  books  say  even  by  prescription, 
to  a  certain  extent,  sue  or  defend  in  one  name 
and  deal  in  another  ;  and  *by  parity,  it  [*99 
may  deal  in  real  estate  by  one  name,  and  per- 
sonal estate  in  another.  Ang.  &  Ames, Corp., 
56.  and  books  there  cited.  It  was  not,  there- 
fore, much  insisted  on  the  argument,  that,  be- 
cause the  Legislature  had  provided  for  litigat- 
ing all  the  disputes  of  these  associations  in  the 
name  of  the  president,  etc.,  or  that  the  associ- 
ation should  take  or  convey  real  estate  in  his 
name,  they  necessarily  came  short  of  a  corpo- 
ration. Should  a  statute  provide  that  all  our 
incorporated  banks  should  litigate,  or  deal  in 
real  estate,  in  the  name  of  the  president,  it 
would  hardly  be  contended  that  they  were  the 
less  corporations  for  that  reason.  The  remark 
by  Blackstone.in  respect  to  the  other  acts  which 
they  must,  have  power  to  perform  as  a  natural 
person  may,  has  relation,  of  course,  to  such 
powers  only  as  they  may  exercise  within  the 
limits  of  the  corporate  authority  granted.  1 
Kyd,  Corp.,  70;  Ang.  &  Ames,  Corp.,  2.  Sev- 
eral of  the  other  requisites  mentioned  by  Black- 
stone  are,  doubtless,  not  essential,  though  they 
may  be  ordinarily  incident  to  a  corporation. 
The  dealings  of  a  moneyed  corporation  may, 
as  we  have  seen,  be  mostly  conducted  without 
the  use  of  a  common  seal,  and  they  might  be 
totally,  restrained  from  dealing  in  lands  with- 
out ceasing  for  that  reason, to  be  a  corporation. 
Accordingly,  Mr.  Kyd  says:  "It  is  material  to 
observe  that,  though  many  things  be  incident 
to  a  corporation,  yet  to  form  the  complete  idea 
of  a  corporation  aggregate,  it  is  sufficient  to 
suppose  it  vested  with  the  three  following  ca- 
pacities :  1.  To  have  perpetual  succession  un- 
der a  special  denomination  and  under  an  arti- 
ficial form;  2.  To  take  and  grant  property,  ta 
contract  obligations, and  to  sue  and  be  sued  by 
its  corporate  name,  in  the  same  manner  as  an 
individual ;  3.  To  receive  grants  of  privileges 
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and  immunities, and  to  enjoy  them  in  common. 
These  alone  are  sufficient  to  the  essence  of  a 
corporation."  1  Kyd,  Corp.,  18,  69,70;  adopted 
in  terms.  2  Kent,  Com.,  277.  278,  3d  ed.  How 
far  these  three  essentials  may  still  be  qualified, 
we  have  before  seen.  It  does  not  enter  into 
essentials,  that  the  association  should  be  able 
to  litigate  in  its  corporate  name.  If  an  associ- 
ation then,  be  created  with  power  in  itself  and 
1OO*J  successors,  under  any  name  *or  several 
names,  to  take  and  grant  property,  to  contract 
obligations, to  enjoy  privileges  and  immunities 
in  common,  with  the  incidental  power  of  im- 
pleading  and  being  impleaded  by  any  name, 
we  seem  to  have  a  complete  corporation  aggre- 
gate, although  many  things  mentioned  as  usu- 
ally incident  to  it  be  omitted.  Seel  Kyd, Corp., 
13.  In  Button's  Hospital,  10  Co.,  28,  the  essen- 
tial requisites  are  also  enumerated  ;  and  they 
will  be  found  not  to  exceed  the  measure  al- 
ready supposed. 

The  great  and  essential  object  to  be  attained 
by  the  creation  of  a  corporation,  is  continuity 
[sometimes  called  immortality]  and  individu- 
ality; "properties,"  says  Ch.  J.  Marshall,  "by 
which  a  perpetual  succession  of  many  persons 
are  considered  as  the  same,  and  may  act  as  the 
single  individual.  They  enable  a  corporation 
to  manage  its  own  affairs,  and  to  hold  proper- 
ty without  the  perplexing  intricacies, the  haz- 
ardous and  endless  necessity  of  perpetual  con- 
veyances for  the  purpose  of  transmitting  it 
from  hand  to  hand."  Dartmouth  Coll.v.  Wood- 
ward, 4  Wh.,  636  ;  Ang.  &  Ames,  Corp.,  2. 
A  peculiar  sort  of  individuality,  and  a  peculiar 
mode  of  succession,  for  a  particular  purpose, 
and  not  allowed  by  the  general  law  to  natural 
persons,  enter  into  every  definition  of  a  corpo- 
ral ion  that  I  have  seen.  1  Kyd,  Corp.,  2,  3. 
With  us,  there  can  be  no  recent  creation  of 
such  an  artificial  person  except  by  statute.  2 
Kent,  Com.,  276,  3d  ed.  No  agreement  of  in 
dividuals  can  so  far  alter  the  nature  of  things; 
and,  as  we  have  seen  of  persons,  there  can  be 
only  two  kinds,  natural  and  artificial,  so  there 
can  be  but  two  modes  in  which  property  is 
transmitted  by  succession.  The  one  takes  place 
between  natural  persons,  of  which  we  have  an 
example  in  descent  on  the  death  of  the  ances- 
tor; the  other  is  between  predecessors  and  suc- 
cessors in  a  corporation  aggregate  or  sole.  The 
one  may  be  called  a  natural,  and  the  other  an 
artificial  succession  ;  and  it  is  evident  that  the 
latter  cannot  exist  independent  of  a  corpora- 
tion, any  more  than  the  former  without  natur- 
al persons.  1  Kyd,  Corp.,  2,  3. 

In  the  associations  created  by  the  Banking 
Law.  great  care  has  been  taken  to  introduce 
1O1*]  and  maintain  corporate  *succession  in 
every  part  of  the  system.  I  have  already  en- 
deavored to  show,  that  the  beneficial  interest 
in  all  its  real  and  personal  property  belongs  to 
any  association  formed  under  tha't  law,  as  an 
individual.  If  I  have  succeeded,  it  follows 
that  such  association  is  a  corporation.  The 
principle  of  succession  is  equally  maintained 
in  respect  to  the  president,  for  the  purpose  of 
receiving  conveyances  of  real  estate  and  selling 
it ;  and  so  when  he  acts  as  the  organ  of  main- 
taining actions  in  right  of  the  association  and 
•defending  actions  brought.  All  these  rights, 
powers  and  dutics,passm  perpetual  succession 
from  president  to  president  during  the  exist- 
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ence  of  the  company.  The  president  and  his 
successors  thus  come  to  enjoy,  in  the  nature  of 
a  sole  corporation,  a  perpetual  trusteeship  in 
the  real  estate,  and  a  perpetual  power  or  con- 
trol over  it,  together  with  the  suits  of  the  com- 
pany. "From  their  having  perpetual  succes- 
sion,and  suing  and  being  sued  in  their  political 
character,  single  persons  of  both  those  descrip- 
tions have  (without  much  propriety,  as  Mr. 
Kyd  thinks)  been  uniformly,  in  the  books  of 
English  law,  called  corporations."  Kyd, Corp., 
19,  20.  "A  sole  corporation,  as  its  name  im- 
plies, consists  only  of  one  person, to  whom  and 
his  successors  belongs  that  legal  perpetuity, 
the  enjoyment  of  which  is  denied  to  all  natural 
persons."  Ang.  &  Ames,  Corp.,  18,  19  •  1  Bl. 
Com.,  469.  It  need  scarcely  be  remarked  that 
the  president  of  one  of  the  banking  associa- 
tions in  question,  comes  fully  within  the  gen- 
eral definition.  In  England,  sole  corporations 
are  mostly  employed  to  hold  in  succession  the 
rights  and  property  of  the  ecclesiastical  estab- 
lishment ;  and  it  is  said  they  cannot  take  per- 
sonal property  in  succession,  but  only  real. 
Sole  corporations  are  not  common  in  the  U.  S. 
Ang.  &  Ames,  Corp.,  19,  20.  But  it  is  not  per- 
ceived why  an  officer,  or  other  person  author- 
ized to  hold  property,  real  or  personal,  to  him 
and  his  successors,  be  not  a  sole  corporation 
within  the  plain  meaning  of  the  definition.  The 
Chamberlain  of  London,  who  may  take  a  rec- 
ognizance to  him  and  his  successors,  in  his 
politic  capacity,  in  trust  for  orphans,  was  said 
to  be  a  sole  corporation  in  trust.  Byrd  v.  Wtt- 
ford,  Cro.  Eliz..  464.  It  was  there  said  by 
*Gawdy  and  Fenner,  JJ.,  that  the  [*1O2 
Chamberlain  was  a  special  corporation  for  that 
purpose;  and  an  obligation  may  as  well  go  in 
succession  as  land.  So  of  the  Comptroller  who 
takes  an  assignment  of  stocks, bonds  and  mort- 

§ages,to  hold  under  the  general  Banking  Law. 
urely  these  would  not,  on  his  death,  go  to  his 
executors.  They  are  holden  by  him  in  trust, 
to  pay  the  debts  of  the  association;  and  would 
pass  to  his  successors.  He  is  equally  a  corpo- 
ration sole,  for  this  special  purpose,  according 
to  the  English  definition.  The  supervisor  01 
a  town  may  sue  or  be  sued.  2  R.  S.,  387,  388, 
sec.  96  and  100,  2d  ed.  Suppose  he  were  au- 
thorized to  hold  lands  and  chattels  to  him  and 
his  successors,  in  trust  for  his  town,  would  he 
not  be  a  sole  corporation,  as  the  Board  of  Su 
pervisors  or  loan  officers  are  an  aggregate  cor- 
poration in  respect  to  lands  which  they  hold 
for  the  county  ?  Denton  v.  Jackson,  2  Johns. 
Ch.,  325.  The  grand  test  of  a  corporation  is 
the  mode  in  which  property  succeeds  from  one 
to  another.  When  it  does  not  go  to  the  heirs 
of  the  holder  as  a  natural  person,  it  passes  to 
the  successor  or  successors, because  it  is  holden 
in  a  corporate  capacity.  The  holders  are, there- 
fore, said  to  be  a  person  or  body  politic  and 
corporate,  in  opposition  to  their  natural  capac- 
ity. Thus,  all  property  must  be  holden  by 
natural  persons  or  corporations.  If  the  prop- 
erty of  an  association  under  the  general  Bank- 
ing Law  be  not  holden  in  the  natural  capacity 
of  the  different  members  as  partners,  the  only 
alternative  remaining  is  a  holding  by  corpora- 
tions aggregate  or  sole.  No  third  description 
of  person  is  known  to  our  law.  None  was 
known  to  the  Roman  law.  See  1  Bro.  Civ.  & 
Adm.  L.,  141.  None  to  any  system  of  laws 
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with  which  we  are  acquainted.  There  are  two 
•cases  in  1  Roll.  Abr.,  515,  which  show  still  more 
distinctly  that  the  president  of  an  association, 
and  the  State  Comptroller,  must  be  considered 
each  as  sole  corporations.  One  is  where  a  pres- 
ident of  a  college  of  physicians  recovers, in  that 
character,  a  penalty  against  a  party  for  prac- 
ticing without  license.  Another  is  where  the 
master  of  an  hospital  recovers,  in  that  charac- 
ter, the  arrears  of  the  annuity  due  to  the  hos- 
pital. On  the  death  of  either,  the  interest  in 
the  judgment  recovered  passes  to  his  successor, 
1O3*]  *and  not  to  his  executor  ;  and  simply 
because  the  debt  thus  goes  in  succession,  and 
Toller  says  they  are  each  a  special  or  sole  cor- 
poration like  the  Chamberlain  of  London  be- 
fore mentioned.  Toll.  Ex.,  ch.  4,  sec.  3,  p. 
136,  ed.  of  1803;  see,  also,  1  Wins.  Ex.,  546, 
ed.  of  1832;  Atkins  v.  Gardener,  Cm.  Jac.,159. 
This  matter  is  very  fully  illustrated  in  2  Bl. 
Com.,  431,  432. 

It  has  been  impossible  for  me  to  see  the  force 
of  the  argument  that,  because  the  Legislature 
have  constantly  avoided  to  call  these  associa- 
tions, or  any  of  their  machinery,  a  corporation, 
therefore  we  cannot  adjudge  them  to  be  so. 
If  they  have  the  attributes  of  corporations,  if 
they  are  so  in  the  nature  of  things,  we  can  no 
more  refuse  to  regard  them  as  such,  than  we 
•could  refuse  to  acknowledge  John  or  George 
to  be  natural  persons,  because  the  Legislature 
may,  in  making  provisions  for  their  benefit, 
have  been  pleased  to  designate  them  as  belong- 
ing to  some  other  species.  Should  the  Legis 
lature  expressly  declare  each  of  them  to  be 
corporations,  without  giving  them  corporate 
succession, or  other  artificial  attributes,  the  dec- 
laration would  not  make  them  so.  On  the  other 
hand,  even  an  express  legislative  declaration 
that  certain  associations  are  not  included  in  the 
•definition  of  corporations,  would  not  change 
their  character,  provided  they  should  in  fact 
be  clothed  with  all  the  essential  powers  of 
corporations.  Suppose  the  Legislature  should 
attempt  to  create  an  ordinary  safety  fund  bank, 
with  its  usual  machinery,  by  a  majority  vote; 
could  the  bank  thus  created  maintain  its 
ground,  merely  because  the  statute  might,  in 
•conclusion,  declare  that  such  bank  should  not 
be  called  or  known  as  a  corporation?  The  re- 
strictive provision  in  the  Constitution  was  lev- 
eled at  the  thing,  not  the  name;  at  that  species 
of  legal  being,  already  known  to  the  law  as  a 
corporation,  not  what  the  Legislature  might 
•call  so. 

I  before  remarked  that,  in  the  statute  before 
•us,  the  Legislature  nowhere  disavow  the  in- 
tent to  create  corporations.  On  the  contrary, 
they  went  on  conferring  attribute  after  attri- 
bute, till  at  length  they  seem  themselves  to 
have  viewed  the  associations,  for  the  formation 
of  which  they  had  been  providing,  as  mon- 
eyed corporations.  Accordingly  they  expressly 
1O4*]  *declare,  by  sec.  27,  that  if  any  asso- 
ciation to  be  formed  under  the  Act,  should 
omit  to  fulfill  the  various  duties  required:  "It 
shall  be  proceeded  against  and  dissolved  by 
the  Court  of  Chancery,  in  the  same  manner  as 
any  moneyed  corporation  may  be  proceeded 
against  and  dissolved."  By  recurring  to  the 
proceedings  prescribed  in  such  case,  it  will  be 
seen  that  they  can  scarcely  be  made  applicable 
to  any  body  of  men  other  than  a  moneyed  cor- 
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poration.  The  ordinary  jurisdiction  of  chan- 
cery, though  of  familiar  application  in  the 
dissolution  and  winding  up  the  concerns  of  a 
partnership,  was  veiy  properly  treated  as  un- 
equal to  the  purpose  of  dissolving  one  of  these 
associations. 

There  was  nothing  incompatible  with  this 
view  in  the  constant  previous  use  of  the  word 
"association."  This  is  said  to  signify  "con- 
federacy, or  union  for  particular  purposes, 
good  or  ill."  Johns.  Diet.,  4to. ;  Association, 
2.  In  that  sense  it  is  a  generic  term,  and  may 
indifferently  comprehend  a  voluntary  confed 
eracy,  which  is  a  partnership  dissoluble  by  the 
persons  who  formed  it,  or  a  corporate  confed- 
eracy, deriving  its  existence  from  a  statute, 
and  dissoluble  only  by  the  law.  For  the  first, 
there  is  no  need  of  a  statute  or  charter.  Nat- 
ural persons,  as  they  were  created  and  exist, 
were  enabled  to  form  it,  but  they  are  tied  down 
and  must  continue  natural  persons,  until  the 
Legislature  coming  to  their  aid,  disenthrals 
them,  and  with  their  own  consent,  transforms 
them  collectively  into  a  single  person  of  an- 
other species.  This  has  been  likened,  by  Sir 
John  Davies,  to  the  creative  power  of  Deity. 
He  says: 

"  Of  this  we  find  some  footsteps  in  our  law, 

Which  doth  her -root  from  God  and  Nature  take; 
Ten  thousand  men  she  doth  together  draw, 
And  of  them  all  one  corporation  make." 

Grotius  calls  a  corporation  consociatw,  which 
signifies  "association."  He  applies  the  term  to 
a  people,  which  is  properly  considered  a  cor- 
poration in  respect  to  its  power  of  individual 
action  and  ownership.  The  late  Ch.  j.  Sav- 
age, in  N.  Hempstead  v.  Hempstead,  2  Wend., 
135,  says,  "The  State  of  N.  Y.  owns  a  large 
quantity  of  land,  which  belongs  to  the  people 
of  the  State,  not  in  their  individual,  but  in 
their  political  capacity.  The  people,  there- 
fore, *are  not  tenants  in  common  in  [*  1 05 
those  lands;  and  an  entry  upon  the  lands.with- 
out  the  license  of  the  corporation  (the  State), 
would  be  a  trespass.  The  same  relation  exists 
in  all  corporate  property,  whether  it  belongs 
to  a  county,  a  town,  a  city,  a  college,  an  acad- 
emy, a  church,  or  a  bank."  Grotius,  speaking 
of  the  State,  substantially  furnishes  Black- 
stone's  definition  of  a  corporation.  I  quote 
from  Book  II.,  ch.  9,  sec.  3.  "Isocrates,  and 
after  him  the  Emperor  Julian,  said  that  States 
were  immortal;  that  is,  they  might  possibly 
prove  so;  because  the  people  is  one  of  those 
kind  of  bodies  (populus  est  ex  eo  corporum  ge- 
nere),  that  consist,  indeed,  of  separate  and  dis- 
tinct members,  but  are,  however,  united  in 
name  (unique  nomini  subjectum  est),  as  having 
one  constitution  only,  according  to  Plutarch; 
one  spirit  (spiritum  unum),  as  Paulus  speaks. 
Now  this  spirit  or  constitution  in  the  people, 
is  a  full  and  complete  association  for  political 
life  (est  vita  civilis  con&ociatio  plena  atque  per- 
fecta).  And  the  first  and  immediate  effect  of 
it  is  the  sovereign  power,  the  bond  that  holds 
the  State  together,  the  breath  of  life  which  so 
many  thousands  breathe,  as  Seneca  expresses 
it.  For  these  artificial  bodies  are  like  the  nat- 
ural. The  natural  body  continues  to  be  still 
the  same,  though  its  particles  are  perpetually 
upon  an  insensible  flux  and  change,  whilst  the 
same  form  remains,  as  Alphenus,  from  the 
philosophers,  argues."  In  the  2d  subdivision 
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of  the  same  section,  he  adopts  the  like  com- 
parison with  Blackstone,  between  a  corpora- 
tion and  the  Thames.  Qrotius  there  quotes 
Heraclitus,  who  said,  "We  cannot  go  down 
twice  into  the  same  river;  which  Seneca  very 
judiciously  explains,  viz.:  the  name  of  the  river 
continues,  though  the  water  is  continually  glid- 
ing along.  So  Aristotle,  comparing  a  river  to 
the  people,  said,  the  river  retains  the  same 
name,  though  some  water  is  always  coming 
and  some  going."  Much  of  this  which  I  have 
quoted  from  Grotius,  is  referred  to  in  the  notes 
to  1  Kyd,  Corp.,  18.  It  is  there  given  in  the 
original  Latin.  The  word  consociatio  is  trans- 
lated, indifferently,  "consociation"  or  "asso- 
ciation." Ainsworth,  Die.,  quarto,  translates 
it  "partnership,  consociation,"  etc.  In  the 
Jesuit's  Die.  of  1616,  it  is  rendered  "associa 
1O6*]  tion,"  both  in  *English  and  French.  In 
an  approved  translation  of  Grotius,  A.  D. 
1738,  it  is  rendered  "association;"  and  by  the 
same  word  in  a  French  translation  of  the  same 
book,  A.  D.  1724.  The  reference  in  Kyd  is  to 
the  third  book  of  Grotius:  it  should  have  been 
to  the  second.  On  the  whole,  it  turns  out  that 
the  word  "association"  used  in  the  general 
Banking  Law,  so  far  from  being  incompatible 
with  the  common  law  idea  of  a  corporation,  is 
perfectly  consistent  with  it,  and  has  been  used 
by  standard  writers  as  signifying  the  same 
thing. 

It  was  said  on  the  argument,  that  should 
one  of  the  associations  created  by  the  Banking 
Law  refuse  to  elect  a  president,  it  could  have 
no  standing  in  court;  that  it  would  want  one 
of  its  integral  parts.  If  that  were  so,  it  is  no 
more  than  what  may  happen  to  an  acknowl- 
edged corporation.  If  that  cease  to  perform 
its  appropriate  functions,  or.  in  other  words, 
is  guilty  of  non-user,  it  may  be  proceeded 
against  and  ousted  by  quo  warranto.  2  R.  S., 
483,  sec.  39,  sub.  3,  2d  ed.;  2  Kyd.  Corp.,  448, 
449,  et  seq.;  Ang.  &  Ames,  Corp.,  77.  The  bet- 
ter opinion  is,  however,  that  so  long  as  mem- 
bers capable  of  choosing  officers  exist,  the 
omission  will  not  ipso  facto  work  a  dissolution, 
but  a  mere  suspension  at  most.  Ang.  &  Ames, 
Corp.,  77.  Nor  is  it  by  any  means  certain  that 
a  corporation  created  under  the  general  Bank- 
ing Law,  may  not  sue  or  be  sued  by  its  corpo- 
rate name.  The  statute  merely  gives  an  option 
to  sue  the  president,  or  bring  actions  in  his 
name.  Sees.  21,  22.  The  right  to  sue  or  be 
sued  in  the  corporate  name,  is  not  expressly 
prohibited;  and  such  capacity  being  an  implied 
incident  of  every  corporation,  there  is  a  doubt 
whether  it  can  be  taken  away  without  an  ex 
press  prohibition.  There  would  be  more  ques- 
tion in  respect  to  the  power  of  contracting 
independent  of  the  president,  inasmuch  as  the 
statute  has  declared,  sec.  21,  that  contracts 
shall  be  signed  by  him.  Buta-presiding  officer 
is  not,  in  the  nature  of  things,  essential  to  all 
kinds  of  corporate  action.  It  was  said,  in  the 
case  of  Button's  Hospital,  10  Co.,  28,  29,  that 
an  aggregate  corporation  might  be  complete, 
though  it  had  only  a  body  without  a  head;  and 
several  instances  are  there  given.  Again;  sup- 
pose that  on  the  failure  to  elect  a  president, 
1O7*]  the  'members  of  the  association  must 
all  implead  and  be  impleaded  as  partners;  the 
being  put  to  such  a  remedy  is  not  decisive 
against  the  association  being  considered  as  a 
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corporation  in  other  respects.  Statutes  of  ex- 
press incorporation  are  sometimes  so  framed 
as  to  give  the  creditor  a  choice  to  sue  the  asso- 
ciation either  as  a  corporation  or  as  a  partner- 
ship Allen  v.  Setoall,  2  Wend.,  827.  338.  In 
short,  the  forms  or  modes  in  which  the  cor- 
poration is  to  perform  its  several  functions,  is 
not  the  test.  "For,"  as  Grotius  says,  "we  must 
know  that  there  may  be  several  forms  of  one 
and  the  same  artificial  thing,  as  a  legion  has 
one  form  of  command,  and  and  another  of  en- 
gagement." Book  2,  ch.  9,  sec.  8,  sub.  2. 

In  endeavoring  to  identify  this  artificial 
thing,  or,  more  properly,  person,  I  have,  so 
far,  confined  the  survey  mainly  to  the  books 
of  the  common  law,  and  other  books  which 
have  given  us  features  and  lineaments  as 
known  from  the  most  ancient  days  to  the  pass- 
ing of  the  Revised  Statutes.  The  latter,  it  will 
be  found,  have  not  varied  the  description.  1 
R.  S.,  602,  2d  ed.  They  declare  as  follows: 
Sec.  I.  "Every  corporation,  assuch,  has  power: 
1.  To  have  succession  by  its  corporate  name, 
for  the  period  limited,  in  its  charter;  and  when 
no  period  is  limited,  perpetually.  2.  To  sue 
and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity.  3.  To  make  and  u>e  a 
common  seal,  and  alter  the  same  at  pleasure.  4. 
To  hold,  purchase  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corpora- 
tion shall  require,  not  exceeding  the  amount 
limited  in  its  charter.  5.  To  appoint  such  sub- 
ordinate officers  and  agents  as  the  business  of 
the  corporation  shall  require,  and  to  allow  them 
a  suitable  compensation:  6.  To  make  by  laws 
not  inconsistent  with  any  existing  law,  for  the 
management  of  its  property,  the  regulation  of 
its  affairs,  and  for  the  transfer  of  its  stock. 
Sec.  II.  The  powers  enumerated  in  the  preced- 
ing section,  shall  vest  in  every  corporation  that 
shall  hereafter  be  created,  although  they  may 
not  be  specified  in  its  charter,  or  in  the  Act  un- 
der which  it  shall  be  incorporated." 

Regarding,  then,  "The  Bk.of  Central  N.  Y." 
as  a  Corporation,  the  pleader  brings  assumpsit 
against  the  defendant,  and  declares  in  the  name 
of  "Anson  Thomas,  who  *is  president  [*1O8 
of  the  Bk.  of  Central  N.  Y.,"  an  association 
of  persons  formed  for  the  purpose  of  banking 
under  the  provisions  of  the  Act,  etc.,  entitled, 
etc.,  who  prosecutes  on  behalf  of  said  associa- 
tion, pursuant  to  the  provisions  of  said  Act,  etc. 
For  that  whereas,  the  said  defendant,  here- 
tofore, etc.,  on,  etc.,  at,  etc.,  was  indebted  unto 
the  said  "Bk.  of  Central  N.  Y.,"  for  so  much 
money,  etc.,  and  at  the  conclusion  gives  copies 
of  three  bills  of  exchange  drawn  by  the  de- 
fendant, payable  to  his  own  order.and  indorsed 
by  himself  in  blank.  My  conclusion  upon  this 
form  is  adverse  to  the  objection  made  by  the 
defendant's  counsel,  that  no  cause  of  action 
appears  in  Anson  Thomas,  unless  the  defend- 
ant's further  objection  be  well  founded,  which 
is,  that  the  Act  to  authorize  the  business  of 
banking,  by  providing  for  an  indefinite  number 
of  corporations  at  the  pleasure  of  individuals, 
is  unconstitutional  and  void  on  its  face.  If 
void,  the  association  is  still  but  a  partnership; 
and  the  declaration  remains  open  to  the  objec- 
tion that  the  names  of  the  natural  persons  com- 
posing the  firm  are  not  stated. 

The  words  of  the  Constitution  are,  that  "the 
assent  of  two  thirds  of  the  members  elected  to 
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•each  branch  of  the  Legislature,  shall  be  req- 
uisite to  every  bill  creating  any  body  politic 
or  corporate."  The  restriction  intended  to  be 
imposed,  I  am  of  opinion,  relates  entirely  to 
the  number  of  members  whose  assent  is  re- 
quired, and  not  to  any  particular  form  in  which 
the  corporation  is  to  be  created,  nor  to  the 
number  of  corporations  provided  for  by  the 
bill.  It  is  perfectly  well  known  that  the  Leg- 
islature have  always  exercised  the  right  of  pass- 
ing general  statutes  authorizing  associations  of 
individuals  to  incorporate  themselves  on  com- 
plying with  certain  provisions.  These  incor 
porations  have  generally  been  for  religious, 
literary  or  manufacturing  purposes;  and  in- 
stances are  too  familiar  with  every  one  to  re 
quire  a  quotation  of  examples.  It  is  obvious 
that  the  same  power  must  always  have  been 
understood  to  exist  with  reference  to  any  other 
objects.  It  was  as  well  understood  when  the 
new  Constitution  was  adopted,  as  at  any  time 
since;  and  had  the  restraint  now  contended 
for  been  desirable  by  the  framers,  nothing  was 
easier  than  to  say  so.  We  must  understand  the 
1O9*]  Constitution  as  recognizing  the  known 
modes  of  legislation,  when  nothing  is  said  in 
it  lo  the  contrary.  The  assent  required  to  the 
bill  is,  in  its  own  nature,  immediate,  and  is 
given  in  the  form  of  an  immediate  assent.  But 
the  bill  need  not  and  cannot,  in  any  case,  of 
itself,  create  a  private  corporation.  Such  an 
Act  interferes  with  individual  property.  The 
act  of  creation  is  in  the  nature  of  a  bargain  be- 
tween the  government  and  private  persons. 
The  Act  must,  therefore,  be  conditional,  un- 
less a  previous  assent  be  given  by  those  who 
propose  to  be  incorporated.  The  artificial  be- 
ing can  never  be  considered  as  complete  in  its 
legal  conformation,  until  the  charter  is  ac- 
cepted in  some  form.  I  speak  of  private  cor 
porations.  It  is  agreed  that  it  may  be  otherwise 
in  regard  to  counties,  towns,  villages,  and  other 
corporations  merely  municipal,  such  as  are 
political  in  their  character,  or  created  for  the 
purposes  of  civil  government,  in  a  certain  dis- 
trict of  country.  These  are  exceptions  to  the 
two  third  clause  in  the  Constitution,  inasmuch 
as  they  do  not  come  within  the  reason  which 
led  to  its  enactment.  People  v.  Morris,  13 
Wend.,  325.  And  as  the  taxation  and  other 
burdens  which  follow  their  creation,  are  but 
the  taking  of  private  property  for  public  use, 
in  consideration  of  the  compensation  derived 
from  corporate  privileges,  the  Legislature  have 
not  considered  it  necessary  that  every  individ- 
ual whose  rights  may  be  incidentally  affected 
by  their  operation,  should  give  his  assent.  That 
was  never  so  in  respect  to  a  private  corpora- 
tion. See  Ang.  &  Ames,  Corp.,  46,  47,  and 
cases  cited.  This  must  always  be  formed  by 
voluntary  associates,  under  the  sanction  of  an 
Act  of  incorporation. 

It  was  supposed,  on  the  argument,  that  this 
conventional  feature  in  the  associations  to  be 
formed  under  the  Banking  Law,  destroyed 
their  character  as  corporations,  which  were 
said  to  be  the  mere  creatures  of  the  Legislature, 
or  of  the  sovereign  power.  As  that  can  never 
be  the  sole  creative  power,  the  argument  of 
course  fails.  Both  partnerships  and  private 
corporations  are  conventional,  so  far  as  the 
members  are  concerned.  The  difference  con- 
sists in  this,  the  former  is  authorized  by  the 
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general  law  among  natural  persons, *ex-  [*1 1O 
ercising  their  ordinary  powers;  the  latter  by  a 
special  authority,  usually,  if  not  necessarily, 
emanating  from  the  Legislature, and  conferring 
extraordinary  privileges:  among  the  most  prom- 
inent of  which  are  concentrated,  permanent, 
individual  existence  and  operation,  with  cor- 
porate succession  of  membership,  rights  and 
liabilities.  Substitute,  as  is  done  by  some 
books,  Kyd,  Corp.,  2, 3,  "continuation"  or  "be- 
ing" for  "succession,"  yet  the  distinction  is  the 
same.  What  more  striking  power  of  continua- 
tion, than  is  awarded  by  the  general  Banking 
Law?  A  law  which  literally  confers  on  the 
beings  of  its  creation  a  duration  of  existence 
anywhere  within  the  power  of  numbers;  al- 
most seeking  to  realize,  what  has  heretofore 
been  considered  a  fanciful  attribute  even  when 
predicated  of  corporations,  immortality,  or 
eternal  duration.  "Perpetual  successions,"  is 
however,  the  term  made  use  of  by  the  law.  1 
Kyd,  Corp.,  2.  "The  distinction,"  says  Kyd, 
Id.,  3,  "between  the  succession  of  a  community 
not  corporate  and  that  of  a  corporation,  is 
this:  that  the  first  has  succession  in  a  natural 
manner,  as  one  generation  succeeds  another; 
the  second  has  succession  as  a  community 
modified,  or  put  into  a  particular  form,  and  un- 
der a  special  denomination,  as  of  a  mayor  and 
commonalty,  bailiffs  and  commonalty,  or  the 
like,  which  is  a  complex  kind  of  succession, 
being  both  natural  and  artificial." 

It  was  also  said  the  Legislature  must  give 
the  name  of  the  corporation.  That  is  true 
enough,  but  it  may  be  done  either  in  the  stat- 
ute itself,  or  the  Act  may  allow  the  corporation 
to  choose  its  own  name.  Such  has  been  the 
constant  course  under  our  statutes  authorizing 
the  incorporation  of  religious  institutions,  and 
some  others.  It  is  well  settled  that  the  King 
alone  may  delegate  the  power  both  of  creating 
and  naming  corporations.  1  Kyd,  Corp.,  50. 
Can  there  be  a  doubt  that  legislative  delega- 
tion would  be  equally  efficient?  It  has,  I  be- 
lieve, been  exerted  and  long  acted  upon  with- 
out question,  in  the  case  of  the  Regents  of  the 
University.  The  creation  of  the  name,  as  well 
as  the  corporation  itself,  may  be  by  an  act  of 
the  sovereign  power,  exerted  either  mediately 
or  immediately,  according  to  circumstances. 

*Being  clearly  of  opinion  that  the  [*1 1  1 
Legislature  had  the  constitutional  power  to  au- 
thorize the  creation  of  an  indefinite  number  of 
corporations,  be  they  of  one  sort  or  another.by 
a  two  thirds  vote,  it  becomes  unnecessary  for 
me  to  inquire,  at  much  length,  whether  a  gen- 
eral corporation  law  may  actually  demand  the 
same  constitutional  number  of  voices,  as  if  it 
had  been  confined  to  the  direct  creation  of  a 
corporate  bank  by  name.  It  was  not  denied 
on  the  argument  that  such  general  law  was 
equally  within  the  letter,  nor  have  I  been  able 
to  see  that  it  is  not  as  much  within  the  spirit  of 
the  Constitution,  as  an  ordinary  bank  charter. 
The  evil  complained  of,  and  which  operated 
more  than  any  other  upon  the  mind  of  the  Con- 
vention, I  have  no  doubt  was  the  already  in- 
ordinate multiplication  of  banking  institutions, 
and  the  danger  of  their  increase  under  the  fa- 
cilities of  a  mere  majority  vote.  The  Conven- 
tion were  desirous  to  avert  the  curse  of  an  ir- 
redeemable paper  currency,  a  necessary  conse- 
quence of  excessive  banking.  See  per  Yates, 
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J.,  in  Myers  v.  Irwin,  2  Serg.  &  R,  072.  878. 
That  a  general  Banking  Law  is  so  obviously 
clear  of  all  tendency  to  that  consequence,  as  to 
warrant  us  in  judicially  restricting  the  mean- 
Ing  of  the  Constitution  to  certain  kinds  of 
moneyed  corporations,  when  the  words  it  uses 
extend  to  all,  seems  to  me  an  argument  which 
cannot  be  sustained  for  a  moment,  either  his- 
torically, or  by  any  rule  of  judicial  construe 
tion.  It  is  said  that  the  passage  of  general 
laws  creating  corporations  had  never  been  cor- 
ruptly procured.  The  same  thing  may  be  said 
of  statutes  incorporating  many  institutions  for 
private  purposes.  If  we  are  to  take  practical 
corruption  as  the  limit,  it  follows  that  a  ma- 
jority vote  will  be  effectual  in  creating  all  sorts 
of  corporations,  except  those  whereof  we 
may  have  heard  of  imputed  corruption;  that 
would  be  to  dismiss  the  express  prohibitory 
words  of  the  Constitution,  and  go  upon  the 
ground  of  hearsay  and  conjecture.  If  not,  we 
must  nullify  the  clause;  for  I  believe  it  was 
not  contended  on  the  argument,  that  we  could 
be  judicially  satisfied  by  the  reception  of  legal 
evidence. 

But  this  branch  of  the  argument  need  not 
be  pursued;  for  it  was  agreed  on  both  sides,  at 
1 1 2*]  the  bar,  that  we  must,  on  *this  record, 
presume  the  general  Banking  Law  to  have  been 
passed  by  two  thirds  of  all  the  members  elected 
to  both  Houses.  We  must  clearly  do  so  until 
the  fact  is  denied  by  plea.  The  requisite  con- 
stitutional solemnities  in  passing  an  Act  which 
has  been  published  in  the  statute-book,  must 
always  be  presumed  to  have  taken  place  until 
the  contrary  shall  be  clearly  shown.  Should 
the  defendant  withdraw  his  demurrer,  and 
plead  specially  that  the  law  in  question  did  not 
receive  the  assent  of  two  thirds,  as  required  by 
the  Constitution,  it  will  then  be  in  order  to 
pass  upon  the  validity  of  such  an  objection. 

Being  clear  that  the  plaintiff's  declaration  is 
sufficient  in  substance,  and  that  he  has  tech- 
nically and  aptly  set  forth  his  cause  of  action 
according  to  the  statute,  I  think  there  should 
be  judgment  for  him,  with  leave  to  withdraw 
the  demurrer,  and  plead  on  payment  of  costs. 

By  Bronson,  J.  I  concur  fully  in  the  opin- 
ions expressed  by  my  brethren,  that  associa- 
tions formed  under  the  general  Banking  Law 
are  corporations,  and  that  the  assent  of  two 
thirds  of  all  the  members  elected  to  each  branch 
of  the  Legislature  was  necessary  to  the  passing 
of  the  Act.  But,  as  at  present  advised,  I  can- 
not concur  in  the  opinion  that  the  Legislature 
has  the  constitutional  power,  although  two 
thirds  may  assent,  to  provide  by  a  general  law 
for  the  creation  of  an  indefinite  number  of  cor 
porations  at  the  pleasure  of  any  persons  who 
may  associate  for  that  purpose. 

It  was  conceded  on  the  argument,  that  the 
demurrer  does  not  reach  the  objection  that  the 
Act  was  not  passed  by  a  two  thirds  vote;  and 
I  have  not,  therefore,  considered  the  question 
whether  we  can  look  beyond  the  statute-book. 
A  plea  may  render  it  necessary  for  us  to  pass 
upon  that  question. 

Judgment  for  plaintiff. 

Affirmed  in  effect— 23  Wend.,  103. 
Said  to  be  reversed— 17  Barb.  360. 
Commented  on— 33  Wend.,  166. 
Reviewed— 2  McLean.  207. 
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*HARMON  t>.  BIRD  &  BIRD.  [*1  13 

Transfer  of  Patent — What  a  Sufficient  Descrip- 
tion—  Subsequent  Improvement*  Making  the 
Original,  Valueless— Consideration  of  Note,  not 
Thereby  Impeached. 

A  description  of  an  improvement  of  a  machine  al- 
ready in  use,  in  a  conveyance  by  a  patentee  to  a 
purchaser  of  the  right  to  vend  the  same  within  pre- 
scribed limits,  is  sufficient,  if  it  set  forth  the  nature 
of  the  invention  and  the  manner  in  which  it  may  be 
made  available,  with  so  much  particularity  as  to  en- 
able persons  of  competent  skill  to  construct  and 
apply  the  improvement,  it  is  not  necessary  to  de- 
scribe the  original  machine. 

If  at  the  time  of  sale  of  such  improvement  it  was 
useful  and  valuable,  the  consideration  of  a  note  giv- 
en by  a  purchaser  for  the  right  to  vend,  etc..  is  not 
impeached  by  showing  that  subsequent  improve- 
ments of  the  original  machine  had  rendered  the  im- 
provement valueless. 

Citations— 1  Paine.  C.  C.,  441;  13  Wend.,  385;  11 
East,  101 ;  Bull.  N.  P.,  76 ;  3  Carr.  &  P.,  513  ;  Phil. 
Pat.,  238 ;  Holroyd,  Pat.,  100,  105. 

THIS  was  an  action  of  assumpait,  on  a  prom- 
issory note,  tried  at  the  Genesee  Circuit 
in  Oct.,  1836,  before  the  Hon.  Addison  Gard 
iner,  then  one  of  the  Circuit  Judges. 

The  suit  was  brought  on  a  promissory  note, 
the  consideration  of  which  was  the  transfer  of 
a  right  to  make  and  vend  within  certain  limits, 
an  improvement  in  a  threshing  machine,  for 
which  Harmon  had  obtained  a  patent  in  1829. 
In  the  schedule  annexed  to  the  patent,  the  im- 
provement was  described,  without  describing 
the  threshing-machine  already  in  use.  The 
deed  to  the  defendants,  after  reciting  that  Har- 
mon had  invented  "a  n»w  and  useful  improve- 
ment called  a  threshing-machine,"  which  had 
been  secured  to  him  by  letters  patent  issued 
under  the  great  seal  of  the  U.  S.,  bearing  date 
Aug.  5,  1829,  and  that  the  defendants  had 
"  fully  viewed,  contemplated  and  considered 
the  said  improvement,"  granted  to  the  defend- 
ants the  right  of  making  and  vending  "  the 
said  improvement,"  etc.  Mechanics  acquaint- 
ed with  threshing-machines  testified,  that  a 
mechanic  by  taking  the  specification  could 
construct  and  apply  the  improvement.  The  de- 
fendants objected  that  the  specification  was 
insufficient,  because  it  did  not  describe  the  ma- 
chine in  use,  of  which  this  was  an  improve- 
ment. Objection  overruled,  and  exception.  A 
second  objection  was  taken  that  the  patent  was 
for  "an  improvement  in  the  threshing-ma- 
chine," and  the  deed  was  for  "  an  improve- 
ment called  a  threshing-machine,"  and  so  the 
plaintiff  had  conveyed  *the  whole  ma-  [*1 14 
chine,  when  he  was  only  entitled  to  the  im- 
provement; overruled  and  exception.  The 
judge  charged  the  jury  that  they  should  take 
into  consideration  the  state  of  the  improvements 
which  had  been  made  in  threshing-machines 
at  the  time  of  the  sale,  and  if  the  improvement 
patented  was  valuable  at  that  time,  and  if  me- 
chanics, from  an  examination  of  the  specifica- 
tion, could  construct  the  improvement  and  ap- 
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ply  it  to  threshing-machines  in  use,  the  plaint- 
iff was  entitled  to  recover.  The  defendants 
excepted.  Verdict  for  plaintiff.  A  motion  was 
made  for  a  new  trial. 

Mr.  M.  Taggart,  for  defendants. 

Mr.  H.  U.  Soper,  for  plaintiff. 

By  the  Court,  Bronson,  J.  It  is  said  that  a 
patent  for  an  improvement  must  describe  the 
machine  already  in  use.  and  the  cases  of  Sul- 
livan v.  Redfield,  1  Paine,  C.  C.,  441,  and  Cross 
v.  Huntly,  13  Wend.,  385,  are  cited  in  support 
of  the  position ;  but  that  was  not  the  point  de- 
cided in  either  of  those  cases.  A  description 
of  the  original  machine  can  only  be  necessary 
when  there  is  no  other  way  in  which  it  can  be 
ascertained  with  reasonable  certainty  in  what 
the  improvement  consists,  and  how  it  is  to  be 
applied.  Threshing  machines  had  long  been 
in  use,  and  were  well  understood  at  the  time 
this  patent  was  granted,  and  the  patentee  has 
given  such  a  description  of  his  invention  as 
will  enable  mechanics  acquainted  with  thresh- 
ing machines  to  construct  and  apply  his  im- 
provement without  difficulty.  I  think  nothing 
more  was  necessary.  In  Harmar  v.  Playne,  11 
East,  101,  Ld.  Ellenborough  intimates  an  opin- 
ion that  it  is  not  necessary  in  the  specification 
of  a  patent  for  an  improvement  to  state  precise- 
ly all  the  former  known  parts  of  the  machine, 
and  then  to  apply  to  those  the  improvement: 
but  on  many  occasions  it  may  be  sufficient  to 
refer  generally  to  them.  He  puts  the  instance 
of  a  common  watch,  and  adds:  It  may  be  suf- 
ficient for  the  patentee  to  say:  take  a  common 
watch  and  add  or  alter  such  and  such  parts, 
describing  them."  In  Liardet  v.  Johnson,  Bull. 
115*]  N.  P.,76,*Ld.  Mansfield  said, the  mean- 
ing of  the  specification  is,  that  others  may  be 
taught  to  do  the  thing  for  which  the  patent 
is  granted:  and  in  Harmer  v.  Playne,  Ld.  El 
lenborough  said,  this  must  be  understood,  to 
enable  persons  of  reasonably  competent  skill 
in  such  matters  to  make  it,  for  no  sort  of  speci- 
fication would  probably  enable  a  ploughman, 
utterly  ignorant  of  the  whole  art,  to  make  a 
watch.  In  Crossley  v.  Beverley,  2  Carr.  &  P., 
513,  the  specification  of  an  improved  gas  ap- 
paratus, gave  no  direction  respecting  a  con- 
denser, which  is  a  necessary  part  of  every  gas 
apparatus,  and  it  was  held  that  this  did  not  in- 
validate the  patent.  Ld.  Tenterden  said,  a 
workman  who  is  capable  of  making  a  gas  ap- 
paratus would  know  that  he  must  put  that  in. 
See,  also,  Phillips,  L.  of  Patents,  238,  and  Hol- 
royd,  Patents,  100,  105.  When  the  patent  is 
for  an  improvement  in  a  machine  already  in 
use,  and  the  specification  contains  such  a  de- 
scription of  the  nature  of  the  invention  and 
the  manner  in  which  it  is  to  be  performed  as 
will  enable  persons  of  competent  skill,  by  fol- 
lowing the  directions,  to  practice  the  invention 
without  the  labor  or  expense  of  trial  or  experi- 
ment, I  can  see  no  good  reason  for  requiring 
the  patentee  to  go  further  and  describe  the  orig- 
inal machine. 

The  exception  to  the  last  part  of  the  charge 
to  the  jury  falls  with  the  objection  which  has 
already  been  considered. 

Although  the  invention  was  misnamed  in 
the  conveyance  to  the  defendants,  the  deed 
furnished  sufficient  means  for  correcting  the 
mistake,  and  identifying  the  thing  about 
WEND.  22. 


which  the  parties  intended  to  contract.  The 
deed  not  only  states  that  the  defendants  had 
viewed  the  improvement,  but  it  recites  the  let- 
ters patent,  giving  their  date  and  the  name  of 
the  patentee.  The  conveyance  was,  I  think, 
sufficient  to  pass  the  title  to  the  invention  pat- 
ented. But  if  it  were  otherwise,  the  deed  was 
not  a  nullity— it  might  be  reformed  in  a  court 
of  equity. 

If  this  was  a  useful  and  valuable  improve- 
ment at  the  time  of  the  sale,  the  consideration 
of  the  note  would  not  be  impeached  by  show- 
ing that  subsequent  improvements  in  the 
threshing-machine  had  rendered  this  invention 
useless.  *The  defendants  when  they  [*116 
purchased  took  the  risk  of  any  new  discovery 
which  should  destroy  the  value  of  their  prop- 
erty. 

New  trial  denied. 

Cited  in-47  N.  Y.,  447  (7  Am.  Rep.,  459). 


LATHROP  ».  FERGUSON. 

Ejectment — One  Equitably  Entitled  to  a  Sheriff's 
Deed  of  Lands  Cannot  Redeem  as  Standing  in 
Place  of  a  Grantee  of  the  Judgment  Debtor — 
Injunction — Doctrine  of  Relation. 

A  party  who  has  an  equitable  right  to  a  sheriff's 
deed  but  has  not  obtained  the  deed  itself,  is  not  enti- 
tled as  standing-  in  the  place  of  a  grantee  of  the  judg- 
ment debtor  to  redeem  the  land  of  which  he  is  enti- 
tled to  a  deed  from  the  effect  of  a  subsequent  sale, 
although  he  was  delayed  in  obtaining  his  deed  by 
an  injunction  sued  out  on  a  bill  in  chancery  filed  by 
the  judgment  debtor. 

As  against  the  judgment  debtor,  under  the  doc- 
trine of  relation,  the  deed  of  the  party  thus  seeking 
a  redemption  would  be  deemed  to  have  been  exe- 
cuted on  the  day  when  it  ought  to  have  been  exe- 
cuted ;  but  that  doctrine  does  not  apply  to  the  pur- 
chaser at  the  subsequent  sale,  or  his  assignee,  unless 
he  was  an  actor  or  privy  in  producing  the  refusal  of 
the  sheriff  to  execute  the  deed. 

Citations— 2  R.  S..  293,  sec.  46,  sub.  3  ;  2  Vent.,  200 ; 
Jac.  L.  Die.,  Relation. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Oneida  Circuit  in  May,  1838,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  the  prem- 
ises in  question  under  a  sheriff's  deed  bearing 
date  Feb.  28,  1835,  in  pursuance  of  a  sale  by 
virtue  of  an  execution  issued  upon  a  judgment 
against  the  defendant,  Daniel  Ferguson,  in  fa- 
vor of  one  Samuel  B.  Ferguson.  The  sale  took 
place  July  4, 1832,  and  the  premises  were  struck 
off  to  one  Earnhardt  Nellis.  Oct.  4,  1833,  the 
day  on  which  Nellis  would  have  become  enti- 
tled to  his  deed,  the  now  plaintiff,  Albert  W. 
Lathrop,  redeemed  the  land  as  the  assignee  of 
a  judgment  rendered  against  Daniel  Ferguson 
Oct.  4,  1833,  but  did  not  obtain  a  deed  until 
Feb.  28,  1835.  The  defendant  claimed  to  hold 
the  premises  as  thetenantof  Earnhardt  Nellis, 
to  whom  the  premises  were  conveyed  by  a 
sheriff's  deed  bearing  date  Sep.  30,  1884,  in  pur- 
suance of  a  sale  by  virtue  of  an  execution  is- 
sued upon  a  judgment  against  Daniel  Fergu- 
son, in  favor  of  John  D.  Nellis  and  others. 
The  sale  upon  this  execution  took  *place  [*  1 1 7 
June  29,  1833,  and  the  premises  in  question 
were  struck  off  to  the  now  plaintiff,  Albert 
W.  Lathrop,  who,  Aug.  23,  1833,  assigned  the 
certificate  of  sale  which  had  been  issued  to 
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him,  to  W.  J.  Bacon,  and  Bacon,  Oct.  23, 1838, 
Assigned  to  Earnhardt  Nellis,  who  in  pursu- 
ance thereof  obtained  his  deed  Sep.  80,  1884. 
To  rebut  which  evidence,  on  the  part  of  the 
defendant,  the  plaintiff  offered  to  prove  that 
June  28,  1834,  he  exhibited  to  the  sheriff  evi 
dence  of  what  had  transpired  Oct.  4,  1833,  in 
reference  to  his  attempt  to  redeem  the  prem- 
ises from  the  sale  which  took  place  July  4, 
1832,  as  above  stated,  and  that  the  sheriff  re- 
fused to  execute  a  deed  to  him,  because  he  had 
been  requested  not  lo  do  so  by  Earnhardt  Nel- 
lis, who  had  indemnified  him  against  the  con- 
sequences of  such  refusal;  that  he  told  the 
sheriff  that  he  deemed  himself,  under  the  cir- 
cumstances, the  grantee  of  the  now  defendant, 
notwithstanding  that  he  had  not  obtained  a 
deed,  and  in  that  character  claimed  to  redeem 
the  premises  from  the  effect  of  the  sale  of  June 
29,  1833,  and  thus  extinguish  the  right  of  Earn- 
hardt Nellis,  and  with  that  view  paid  into  the 
hands  of  the  sheriff  the  proper  amount  of  mon- 
ey, but  failed  to  obtain  a  deed;  and  further  of- 
fered to  prove  that  he  had  been  delayed  in  ob- 
taining his  deed  under  the  redemption  made 
by  him  Oct.  4, 1833,  by  means  of  an  injunction 
from  chancery,  obtained  by  the  now  defend- 
ant, on  the  filing  of  a  bill  Oct.  16,  1833,  which 
injunction  was  not  dissolved  until  Feb.  19, 
1835.  and  with  that  view  offered  to  produce  the 
proceedings  in  chancery;  all  which  evidence 
thus  offered  to  be  given  was  objected  to  by  the 
defendant's  counsel  and  rejected  by  the  judge, 
who  ruled  that  the  plaintiff  not  having  ob- 
tained a  conveyance  June  28  had  no  right,as  a 
grantee  of  the  defendant,  to  redeem  the  prem- 
ises from  the  effect  of  the  sale  of  June  29,  1833. 
Whereupon  the  jury  under  the  direction  of  the 
judge  found  a  verdict  for  the  defendant, which 
the  plaintiff  now  moves  to  set  aside. 
1 18*]  *ifr.  W.  C.  Noyes,  for  plaintiff. 
Mr.  C.  P.  Kirkland,  for  defendant. 

By  the  Court,  Cowen,  J.  The  first  ques- 
tion is,  whether  one  who  has  acquired  an  equi- 
table right  to  an  absolute  deed  from  a  judg 
ment  debtor,  or  which,  in  this  case,  is  the  same 
thing,  from  the  sheriff  who  sold  his  interest.is 
entitled  to  redeem  within  the  2  R.  S.,  293,  sec. 
46,  sub.  3.  The  words  of  the  Act  are  too  plain 
for  question.  They  are,  that  "  any  grantee  [of 
the  judgment  debtor]  who  shall  have  acquired 
an  absolute  title  by  deed,  sale  under  mortgage, 
or  under  an  execution,  or  by  any  other  means," 
may  redeem.  The  plaintiff,  when  he  applied 
to  the  sheriff  and  offered  to  redeem,  had  not 
acquired*  title  by  deed.  An  actual  deed  is  nec- 
essary to  constitute  a  grantee,  having  a  right 
to  redeem  as  deriving  title  from  the  judgment 
debtor.  The  sheriff  is  not  bound  to  regard  an 
equitable  title.  If  that  may  be  considered  any- 
where, as  equivalent  to  a  deed,  it  can  only  be 
so  in  chancery.  The  defendant  holds  and  de- 
fends under  Earnhardt  Nellis'  title;  not  his 
own.  Nellis'  title  is  paramount  to  that  of  the 
plaintiff.  Thejudgmentunderwhichhe(Nellis) 
claim-  is  older  than  that  under  which  the 
plaintiff  claims;  and  his  (Nellis')  deed  is  prior 
in  date.  It  is  true  that,  had  the  plaintiff  suc- 
ceeded in  obtaining  a  deed,  and  in  his  effort  to 
redeem,  as  the  holder  of  the  defendant's  title. 
he  would  have  secured  a  legal  preference,  and 
been  entitled  to  recover;  for  I  do  not  think  that 
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his  merely  assigning  the  right  which  he  ac- 
quired as  purchaser  at  the  second  sale,  would 
preclude  him.  It  was  a  naked  assignment, 
without  covenants  assuring  an  ultimate  title;  a 
mere  transfer  or  quitclaim  of  his  own  rights.  It 
did  not  prevent  his  afterwards  acquiring  a 
right  to  redeem,  by  obtaining  the  place  of  the 
defendant.  But  Earnhardt  Nellis  got  the  start 
of  him  and,  for  aught  I  see,  without  fraud,  or 
any  positive  interference  on  his  part,  by  way  of 
holding  the  sheriff  back  and  preventing  him 
from  giving  such  a  deed  to  the  plaintiff  Oct. 4, 
1883,  or  afterwards,  as  would  have  entitled  him 
to  redeem  June  28,  1834.  I  do  not  collect  from 
the  papers  before  us,  that  the  *plaintiff  [*  1 1 9 
offered  to  prove  collusion  between  Barnbardt 
Nellis  and  the  sheriff,  in  withholding  the  deed, 
nor  that  the  sheriff  withheld  it  at  his  request, 
or  in  consequence  of  his  indemnity.  The  proof 
offered  was  of  a  notice  and  an  ex  parte  affida- 
vit, served  on  the  sheriff,  June  28,  which  em- 
bodied the  assertion  of  Earnhardt  Nellis'  inter- 
ference, with  other  facts.  If  there  had  been  a 
distinct,  substantive,  independent  offer  to 
prove  that  he  had  made  himself  the  instrument 
of  preventing  the  deed, and  had  thus  influenced 
the  sheriff,  the  case  would  have  presented  a 
very  different  point  for  our  consideration,  espe- 
cially in  respect  to  the  relation  of  the  deed 
which  the  plaintiff  afterwards  obtained  Feb. 
28,  1835.  True  the  plaintiff  offered  to  show 
that  he  was  baffled  from  Oct.  16. 1833,  to  Feb. 
19,  1835,  by  a  bill  which  the  now  defendant 
and  his  wife  filed,  and  the  injunction  which 
they  obtained;  but  Earnhardt  Nellis  was  not 
proposed  to  be  in  any  way  connected  with  that 
suit.  The  judge,  therefore,  was  clearly  right 
in  deciding  that  the  proceedings  in  chancery 
were  res  inter  alias  acta.  When  Earnhardt 
Nellis  is  shown  to  have  been  the  real  actor  who 
baffled  the  plaintiff  by  his  acts  in  pain,  or  by 
efforts  to  get  up  the  chancery  suit,  it  will  be 
time  enough  to  bring  down  upon  him,  the 
consequences  contended  for. 

I  have  thus  anticipated,  in  a  great  measure, 
the  argument  against  allowing  the  deed  of  Feb. 
28,  1835,  to  relate  back  to  and  be  considered  as 
a  deed  of  Oct.  4,  1833.  There  could  not  be 
the  least  difficulty  in  giving  effect  to  this  rela- 
tion, had  Earnhardt  Nellis  been  the  man  who 
prevented  the  deed  from  then  being  given. 
But  no  proof  to  that  effect  was  offered  in  any 
shape.  A  mere  notice  to  the  sheriff  of  the  cir- 
cumstance did  not  make  it  true,  nor  tend  to  its 
establishment.  The  plaintiff  did  not  seek  to 
redeem  as  assignee  of  a  judgment  creditor,  by 
paying  up  the  whole  incumbrance;  but  he  came 
as  grantee,  or  one  having  acquired  the  title  of 
the  judgment  debtor,  and  therefore  being  enti- 
tled to  redeem,  on  refunding  the  money  paid 
by  the  man  who  stood  in  place  of  himself  by 
virtue  of  the  assignments. 

*The  doctrine  of  relation  would  ap-  [*12O 
ply  as  against  Ferguson,  the  now  defendant. 
But  Earnhardt  Nellis,  who  is  the  real  defend- 
ant, and  whose  title  the  nominal  defendant 
holds,  must,  we  have  seen,  be  considered  a 
third  person,  a  stranger,  who  has  acquired  a 
title  paramount  to  that  of  the  plaintiff  when 
regarded  as  holding  according  to  the  actual 
date  of  his  deed.  The  doctrine  of  relation, 
which  was  insisted  upon  so  strenuously  on  the 
argument,  is  highly  salutary  as  against  a  party 
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who  has  himself  been  any  way  instrumental  in 
withholding  the  deed  at  the  proper  time.  It 
was  adopted  by  courts  of  law  in  analogy  to  the 
rule  in  chancery,  that  what  ought  to  be  done 
at  a  certain  day,  shall  be  considered  as  done. 
But  the  whole  is  a  fiction  raised  and  carried  out 
into  such  consequences  as  will  prevent  fraud 
upon  the  party  to  whom  the  violated  duty  was 
due.  If  a  third  person,  neither  having  nor  as- 
suming to  exercise  any  control  in  preventing 
performance,  acquire  a  legal  and  executed 
right  which  is  truly  prior  in  time,  he  is  also 
deemed  prior  in  law  and  equity,  and  entitled 
to  hold  without  prejudice  from  the  fiction. 
In  short,  this  shall  never  be  perverted  to  the 
purposes  of  fraud.  Ventris,  J.,  in  Thompson 
v.  Leach,  2  Vent.,  200;  Jac.  L.  Die.,  Relation. 
For  aught  that  appears  in  the  case  before  us, 
Earnhardt  Nellis  stood  aloof  from  the  sheriff 
and  the  defendant's  chancery  suit.  The  em- 
barrassment of  the  plaintiff  arose  without  any 
fault  of  his.  The  contest  lay  between  the 
plaintiff  and  the  judgment  debtor  ;  and  while 
the  title,  as  between  them,  under  the  junior 
judgment  remained  open  and  inchoate,  Earn- 
hardt Nellis  shut  the  plaintiff  out  by  a  perfect 
title  acquired  under  the  senior  judgment. 

New  trial  denied. 

Cited  in-4  Hill,  174 ;  13  N.  Y.,  193 ;  25  Barb.,  402 ;  2 
Sandf .,  449:  5  Sandf .,  454. 


1  2  1*]      *NELLIS  v.  LATHROP. 

Landlord  and  Tenant  —  Tenant  Cannot  Ques- 
tion Landlord's  Title  —  He  may  Purchase  Re- 
version at  Sheriff's  Sale  —  Redeeming  Creditor 
—  Bar  —  Diminution  of  Damages. 

A  tenant  cannot  deny  his  landlord's  right  to  de- 
mise, nor  can  he  set  up  an  outstanding1  title  against 
him,  but  he  may  become  a  purchaser  of  the  rever- 
sion at  a  sheriff's  sale  on  an  execution  against  the 
landlord,  or  he  may  acquire  the  interest  of  his  land- 
lord in  the  reversion  as  a  redeeming-  creditor  where 
the  reversion  has  been  sold  on  an  execution  against 
the  landlord. 

Where  the  interest  of  the  landlord,  thus  acquired 
by  the  tenant,  extends  to  the  whole  of  the  demised 
premises,  he  may  set  it  up  in  bar  of  a  recovery  for 
rent,  but  where  it  includes  only  a  part  of  the  de- 
mised premises,  it  operates  only  in  diminution  of 
damages.  The  tenant  in  the  latter  case  may  demand 
an  apportionment  of  the  rent. 

Citations-Gilb.  Rents,  151,  152,  163,  189,  Dubl.  ed. 
1792:  Woodf.  Land.  &  Ten.,  252,  Lond.  ed.,  1804;  Vin. 
Abr.,  Apportionment,  B,  5,  12  ;  17  Mass.,  439,  440;  15 
Johns.,  309;  2  Wend..  507;  3  Cow.,  75;  1  Vent.,  276;  15 
Wend.,  464,  469. 


was  an  action  of  covenant  tried  at  the 
JL  Oneida  Circuit,  in  Oct.,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  action  was  brought  for  rent  accruing  on 
a  lease  of  certain  premises  executed  by  Daniel 
Ferguson  and  Nancy,  his  wife,  to  the  defendant, 
bearing  date  May  21  ,  1832,  for  a  term  ending  Apr. 
1  ,  1833,  with  the  privilege,  however,  to  the  tenant 
of  electing  at  the  expiration  of  that  time,  to  con- 
tinue the  term  four  years  longer,  at  a  rent  of 
$400  per  annum  payable  quarterly.  The  defend- 
ant entered  and  elected  to  continue  the  term. 
Apr.  20,  1833,  the  lessors  assigned  the  lease  to 
the  plaintiff.  The  defendant  paid  the  quarter's 
rent  due  Oct.  1.  1883,  and  left  the  premises. 
The  rent  demanded  was  for  two  quarters  accru- 
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ing  between  Oct.  1, 1883,  and  Apr.  1, 1834.  On 
the  above  facts  the  plaintiff  rested. 
The  defendant  offered  to  show  that  Oct.  4, 1833, 
he  became  entitled  to  a  sheriff's  deed  of  a  por- 
tion of  the  demised  premises  as  a  redeeming 
creditor,  according  to  the  facts  as  stated  in  the 
last  preceding  case;  that  he  was  delayed  in  ob- 
taining his  deed  until  Feb.  28,  1835,  by  means 
of  an  injunction  obtained  by  the  lessors,  on  the 
filing  of  a  bill  in  chancery,  on  which  last  men- 
tioned day,  however,  the  deed  was  executed; 
and  he  insisted  that  under  the  doctrine  of  rela- 
tion it  must  be  deemed  to  have  been  executed 
Oct.  4,  and  that,  consequently,  the  plaintiff,  as 
the*assiguee  of  the  lessors, was  devested[*l  22 
of  his  title  to  the  demised  premises  after  that 
day.  The  judge  held  the  evidence  to  be  im- 
pertinent, that  it  did  not  constitute  a  legal  de- 
fense to  the  action,  refused  to  receive  it,  and 
charged  the  jury  that  the  defendant  not  hav- 
ing obtained  his  deed  from  the  sheriff  dur- 
ing the  accruing  of  the  rent  claimed  by  the 
plaintiff,  could  in  no  sense  be  said  to  be  evicted 
from  the  demised  premises,  or  to  be  in  a  situa- 
tion tantamount  or  equivalent  to  an  eviction  ; 
that  the  doctrine  of  relation  did  not  apply  to  a 
case  like  the  present,  and  that  the  defendant's 
title  to  the  premises  contained  in  the  sheriff's 
deed  did  not  commence  until  the  time  of  the 
execution  of  the  deed  ;  and  the  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  the  rent  claimed,  together  with 
the  interest  thereof.  The  defendant  asks  for 
a  new  trial. 

Messrs.  W.  Tracy  and  W.  C.  Noyes,  for 
defendant. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

By  the  Court,  Cowen,  J.  It  is  clear  that  as 
between  the  now  defendant  and  Ferguson,  the 
lessor,  the  deed  of  Feb.  28,  1835,  related  back 
to  Oct.  4,  1833 ;  and  from  that  time  devested 
all  title  of  Ferguson  to  that  part  of  the  demised 
premises  included  in  it.  The  plaintiff  claiming 
under  him  must,  therefore,  abide  the  legal  con- 
sequences arising  from  Ferguson's  failure  of 
title.  The  plaintiff  stands  in  Ferguson's  place, 
being  his  assignee  ;  and  both  must  be  taken  to 
have  been  pro  tanto  totally  destitute  of  title, 
and  of  all  right  to  demise  and  to  hold  as  land- 
lord, from  Oct.  4,  1833.  Here  has  been  no 
eviction  of  the  defendant,  nor  any  act  equiva- 
lent to  an  eviction  by  the  plaintiff,  from  the 
whole  or  any  part  of  the  demised  premises. 
The  judge  was  right,  therefore,  in  saying  that 
no  defense  arose  upon  that  ground.  But  the 
plaintiff  lost  his  title  subsequent  to  the.  giving 
of  the  lease,  and  the  lessee  acquired  it  as  to 
part  of  the  demised  premises.  Had  he  a  right 
to  acquire  the  title  of  his  landlord,  and  set  him 
at  defiance  ?  So  long  as  he  is  not  expelled,  he 
has,  in  general,  no  right  to  *question  [*123 
his  landlord's  title.  He  cannot  deny  that  he 
had  a  right  to  demise  at  the  time  of  the  lease. 
He  cannot  defend,  on  the  ground  that  he  has 
acquired  an  outstanding  title  adverse  to  that 
of  the  landlord.  But  I  am  not  aware  that  the 
estoppel  goes  further.  If  the  landlord  part 
with  his  title  pending  the  lease,  the  duty  of 
the  tenant,  including  that  of  paying  rent,  is 
due  to  the  assignee ;  and  should  the  tenant 
buy  in  the  assignee's  right,  the  lease  would  be 
extinguished.  So,  should  the  landlord  sell 
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and  release  to  the  lessee.  In  these  cases  no 
action  would  lie  for  the  rent.  Therefore,  had 
there  been  a  sheriff's  sale  of  the  whole  rever- 
sion in  the  demised  premises,  and  the  defend- 
ant had  redeemed  or  purchased  under  the  judg- 
ment, no  action  could  have  been  sustained ; 
for  a  purchase  or  acquisition  of  title  under  a 
judgment  against  the  lessor  is  the  same  thing 
as  if  he  had  granted  by  deed.  It  is.  to  be  sure, 
acquiring  title  indirectly  and  by  operation  of 
law  from  the  lessor,  but  it  comes  through  his 
act  and  consent,  or  his  neglect,  and  is,  there- 
fore, the  same  in  legal  effect  as  if  he  had  grant- 
ed or  devised  the  reversion. 

But  the  title  to  only  a  part  of  the  demised 
premises  passed  to  the  defendant.  I  do  not 
say  this  on  the  ground  that  Ferguson's  wife, 
who  joined  him  as  lessor,  must  be  taken  to 
have  been  seised  of  some  portion,  for  her  seisin 
must  be  deemed  that  of  her  husband,  at  least 
during  the  life  of  both,  and  during  that  time 
her  right  was  subject  to  be  sold  under  execu- 
tion for  his  debts.  But  the  deed  to  the  defend- 
ant covered  only  part  of  the  demised  premises. 
His  case  was  not,  therefore,  in  any  view,  one 
of  total  defense ;  and  the  judge  was  right  in 
saying  that  the  evidence  could  not  be  received 
as  a  bar  to  the  action. 

But  I  think  the  judge  erred  in  shutting  out 
the  evidence  as  totally  impertinent.  It  should 
have  been  received  in  mitigation  of  damages. 
The  plaintiff,  or  rather  his  assignor,  who,  as  I 
remarked,  are  in  this  case  legally  identical, 
having,  after  the  date  of  the  demise,  parted  in 
effect  with  the  reversion  of  a  part  of  the  de- 
mised premises,  rent  should  have  been  recov- 
ered for  the  residue  only.  The  rent  is  incident 
to  the  reversion,  and  follows  the  grant  of  it 
124*]  without  *express  words.  So,  if  the  re- 
version in  part  of  the  land  be  granted,  a  pro- 
portional part  of  the  rent  follows.  Gilb.  Rents, 
Dubl.  ed.,  1792.  In  short,  the  evidence  of- 
fered raised  acaseof  apportionment.  It  is  the 
same  as  if  the  lessor,  or  his  assignee,  or  other 
persons  holding  the  reversion,  should  release 
his  title  in  a  part  of  the  land  to  the  lessee. 
This  would  extinguish  the  rent  for  so  much  ; 
but,  being  by  the  act  of  the  parties,  the  rent 
would  be  apportionable.  It  comes,  in  princi- 
ple, to  the  case  stated  in  Woodf .  Land.  &  Ten., 
252,  Lond.  ed.,  1804,  citing  Vin.  Abr.,  Appor- 
tionment, B,  5,  12.  Woodfall  says:  "If  les- 
see for  years  of  land,  rendering  rent,  accept  a 
new  lease  from  the  lessor,  of  part  of  the  land, 
which  is  a  surrender  of  this  part,  the  rent  shall 
be  apportioned  ;  for  this  comes  by  the  act  of 
the  parties."  The  duty  in  question  is  a  rent 
service,  of  which  Gilbert  remarks  that  if  a  man 
who  has  such  a  rent  purchase  part  of  the  land 
out  of  which  it  issues,  yet  the  rent  shall  be  ap- 
portioned ;  though  otherwise  of  a  rent  charge, 
which  is  wholly  extinguished.  Gilb.  Rents, 
151,  152,  Dubl.  ed..  1792.  But  he  says  in  an- 
other place,  even  of  the  latter,  that  a  release  of 
part  of  the  rent  to  the  tenant  of  the  land  shall 
not  extinguish  the  whole,  but  the  rent  shall  be 
apportioned.  Id.,  163.  Indeed,  nothing  is  more 
reasonable  than  that  where  both  landlord  and 
tenant  participate  in  destroying  their  relation 
as  to  a  part  of  the  land,  the  rent  should  con- 
tinue and  be  apportioned  on  the  residue.  It 
is  the  same  thing,  if  that  consequence  be  re- 
garded in  the  case  at  bar  as  arising  from  the 
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operation  at  law.  See  per  Wilde, J.,  in  Mon 
tagve  v.  Gay,  17  Mass..  489.  440.  It  could  not 
have  arisen  without  their  mutual  participation. 

The  defendant's  counsel  did  not  characterize 
his  evidence,  on  the  offer  he  made  at  the  trial, 
by  saying  whether  he  intended  it  as  a  bar  or  in 
mitigation.  Had  he  presented  it  in  the  former 
character  merely,  the  ruling  at  the  circuit 
would  have  been  proper.  But  the  evidence 
seems  to  have  been  offered  generally  for  what 
it  was  worth,  and  should  not  have  been  totally 
excluded.  The  decision  of  the  judge  went  to 
that  extent,  probably  on  the  ground  that,  dur- 
ing all  the  time  when  the  rent  claimed  was 
running^  the  legal  title  *to  the  whole  [*1  25 
was  in  :Ferguson.  It  is  in  that  alone  we  differ 
with  him.  The  defendant's  right  to  a  deed 
clearly  arose  Oct.  4,  1833.  before  either  of  the 
two  quarters'  rent  claimed  by  this  action  fell 
due.  The  date  of  the  deed  of  Feb.  28.  1885, 
must  be  read  as  of  the  day  when  the  deed  be- 
came due.  The  principle  of  relation  here  is 
the  same  as  if  the  now  defendant  had  been  the 
direct  purchaser  at  a  sheriff's  sale  before  the 
statute.  There,  though  the  sheriff  sold  at  one 
day,  and  did  not  give  a  deed  till  afterwards, 
the  law  antedated  it  by  inserting  the  day  of 
sale.  Jackson  v.  Dickenson,  15  Johns.,  309: 
Evertson  v.  Sawyer,  2  Wend.,  507 ;  Jackson  v. 
Ramsay,  3  Cow.,  75,  and  cases  cited  in  this 
last  case  by  Sutherland,  J. 

On  the  whole,  we  think  there  must  be  a  new 
trial.  And  if  the  rights  of  the  parties  be  not 
changed,  the  question  must  be  referred  to  the 
jury  to  make  a  just  apportionment  of  rent 
upon  that  part  of  the  demised  premises  which 
lie  without  the  sheriff's  deed.  Gilb.  Rents, 
189,  Dubl.  ed.,  1792;  and  see  Hodgskins  v. 
Robson,  1  Vent.,  276,  which  relates  both  to  the 
principle  and  practice  of  apportionment.  See, 
also,  Qilhitpie  v.  Thomas,  15  Wend.,  464,  469, 
and  books  cited  by  Mr.  J.  Nelson  at  the  latter 
page. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-4  Hill,  174;  5  Denio,  433,  468 ;  63  N.  Y., 
423;  69  N.  Y.,  15;  2  Barb.,  662:  24  Barb.,  339:  9  Bos., 
68;  95  U.S.,  458;  21  Wis.,  61;  15  Am.  Rep.,  658  (48 
Ga.,  168). 


NICHOLS  &  FAY 

v. 

THE  RENSSELAER  COUNTY  MUTUAL 
INSURANCE  COMPANY. 

Arbitration  and  Award — Submission  between  In- 
surance Company  and  Assvred —  What  within 
— Award  Directing  Performance  of  Acts  by 
Both  Parties— Where  One  Part  is  Void,  Wheth- 
er the  Other  Part  is  also  Void — Every  Intend 
ment  in  Favor  of  the  Award — Rights  of  Action 
on  Award — Demand — Costs — Pleading  and 
Practice. 

In  a  submission  between  an  insurance  company 
and  a  party  assured,  in  respect  to  a  loss,  and  an 

NOTE.—  Arbitration  and  award  —  Requisites  of 
award.  See  Purdy  v.  Delavan,  ICai.,  304,  note. 

An  award  void  in  part  and  good  in  part,  may  be 
sustained  as  to  the  part  which  is  (rood,  where  the 
parts  are  so  distinct  as  not  to  be  dependent  on  each 
other.  See  Jackson  v.  Ambler,  14  Johns.,  96,  note. 

See,  generally,  on  the  subject  of  arbitration  and 
award,  Fidler  v.  Cooper,  19  Wend.,  285,  notes  cited  ; 
Wells  v.  Lain,  15  Wend.,  99,  note. 
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award  of  a  sum  of  money  to  the  assured,  the  arbi- 
trators will  be  deemed  not  to  have  exceeded  their 
authority  in  directing  a  transfer  by  the  assured  of 
his  claims  against  another  company  for  a  loss,  as 
the  legal  intendment  is,  that  there  was  a  double  in- 

Upon  such  an  award,  it  is  not  necessary  that  the 
assured  should  aver  an  offer  of  performance  on  his 
part,  if  there  be  no  necessary  connection  between 
the  act  to  be  done  by  him,  and  the  payment  of  the 
money,  or  if  the  part  of  the  award  which  directs  the 
assignment  be  void  :  if  both  parts  of  the  award  be 
valid,  each  party  is  entitled  to  an  action  for  the  de- 
fault of  the  other. 

136*]  *If  an  award  directs  the  performance  of 
acts  by  both  parties,  and  the  award  as  to  the  acts  to 
be  done  by  one  of  the  parties  is  void,  and  the  void 
part  is  the  consideration  or  recompense  of  the  thing 
awarded  on  the  other  side,  the  whole  award  fails; 
whether  an  offer  to  perform  the  part  of  the  award 
void  for  uncertainty,  or  because  out  of  the  submis- 
sion, would  remove  the  objection,  quaere. 

To  bring  a  case,  however,  within  the  above  rule, 
it  must  be  manifest  that  the  act  directed  to  be  per- 
formed by  one  party  in  respect  to  which  the  award 
is  bad,  is  the  consideration  of  the  act  to  be  per- 
formed on  the  other  side :  every  intendment  being 
in  favor  of  the  award. 

Although  the  costs  of  an  arbitration  are  not  m 
terms  mentioned  in  a  submission,  the  P9wer  of 
awarding  them  is  incident  to  the  authority  con- 
ferred upon  the  arbitrators. 

In  awarding  costs,  a  direction  to  pay  "the  taxable 
costs  of  the  witnesses,"  is  sufficiently  certain. 

Where  moneys  are  directed  to  be  paid  by  one  par- 
ty to  the  other,  no  demand  is  necessary  before  suit. 

When  no  time  is  specified  in  the  bond  for  the 
making  of  an  award,  it  may  be  made  at  any  time 
and  will  be  good. 

On  demurrer  to  a  declaration,  the  court  will  not 
listen  to  objections  to  an  original  writ,  although  it 
be  spread  out  upon  the  demurrer  book  ;  it  forms  no 
part  of  the  paper  book. 

Citations— 17  Wend.,  440 :  14  Johns.,  161 ;  2  Cow., 
633  ;  Kyd,  Aw.,  135,  244,  248,  259,  287 ;  9  Johns.,  115 ;  13 
Johns.,  264;  1  Cow.,  117;  2  Saund.,  292  and  n.  1:  2 
Cai.,  235;  12  Mod.,  587,  589;  Wats.  Arb.,  131, 135, 138; 
1  Burr..  489 ;  4  Ball.,  348;  1  Marsh.  Ins.,  146 ;  1  Phil. 
Ins.,  326 ;  Ellis,  Ins.  &  Ann.,  13 ;  12  Wend.,  591. 

DEMURRER  to  declaration.  This  was  an 
action  of  debt  on  an  arbitration  bond  in 
the  penalty  of  $2,000,  bearing  date  July  9, 
1838,  and  executed  by  the  Rensselaer  County 
Mutual  Ins.  Co.,  to  J.  B.  Nichols  and  B.  F. 
Fay,  assignees  of  John  H.  Adams;  the  condi- 
tion of  which  after  reciting  "  that  whereas  a 
certain  difference  has  arisen  between  the  said 
R.  C.  M.  I.  Company,  and  the  said  John  H. 
Adams, respecting  a  certain  loss  claimed  to  have 
been  sustained  by  him,  by  and  upon  his  goods, 
wares  and  merchandise,  which  were  insured  by 
the  said  Company;  and  whereas,  it  has  been 
agreed,  by  the  said  Company  and  the  said  J. 
B.  N.  and  B.  F.  F.,  assignees  of  said  Adams, 
to  submit  said  matters  in  difference  to  J.  S., 
etc.  (naming  three  individuals),  arbitrators, 
indifferently  chosen  between  the  parties," 
is,  that  if  the  said  R.  C.  M.  I.  Co.  shall  pay 
unto  the  said  J.  B.  N.  and  B.  F.  F. ,  as  assign- 
ees aforesaid,  all  such  moneys  as  shall  be 
awarded  by  said  arbitrators  or  any  two  of 
them,  and  shall,  in  all  things,  well  and  truly 
stand  to,  abide  by  and  perform  all  and  singu- 
lar the  final  arbitrament,  award  and  determi- 
nation of  the  said  arbitrators  in  the  premises 
then,  etc.  To  the  bond  was  added  an  agree- 
127*]  ment  signed  by  the  president  *of  the 
Co.,  under  the  seal  of  the  Corporation,  that 
the  award  should  be  made  on  or  before  Oct.  1, 
1838.  The  arbitrators  made  an  award  Sep.  29, 
1838,  in  which,  after  stating  that  they  had 
heard  the  proofs  and  allegations  of  the  parties, 
they  adjudged  and  ordered  that  the  Insurance 
Co.  pay  to  Nichols  and  Fay,  "assignees  as 
WEND.  22. 


within  named,"  the  sum  of  $1,100  damages, 
~~1  being  the  amount  of  "our  fees  as  arbitra- 
tors," together  with  the  taxable  costs  of  the 
witnesses  on  the  part  of  Fay  and  Nichols. 
Then  followed  a  clause  in  these  words:  "And 
we  do  further  award  and  determine,  that  the 
said  Benjamin  F.  Fay  and  James  B.  Nichols, 
assignees  as  aforesaid,  duly  assign  and  set 
over,  on  demand,  unto  the  said  Rensselaer 
County  Mutual  Ins.  Co.,  any  and  all  legal  and 
equitable  claims  which  they  may,  as  the  as- 
signees of  the  said  John  H.  Adams,  have 
against  the  Saratoga  Mutual  Ins.  Co.,  for  any 
losses  sustained  by  the  said  John  H.  Adams, 
by  the  burnine  of  his  store  and  goods,  in 
White  Creek,  Jan.  30,  1837,  to  be  by  them 
prosecuted  for  in  the  name  of  the  said  John 
H.  Adams,  or  in  the  names  of  the  said  assign- 
ees or  otherwise,  for  the  use  and  benefit  of  the 
said  Rensselaer  County  Mutual  Ins.  Co.,  and 
at  their  proper  charge  and  expense."  Given 
under  our  hands,  etc.  The  plaintiffs  assigned 
three  breaches:  1.  The  non-payment  of  the 
$1,100;  2.  The  non-payment  of  the  $81,  the 
fees  of  the  arbitrators;  and  3.  The  non-pay- 
ment of  the  taxable  costs  of  the  plaintiffs'  wit- 
nesses. The  defendants  craved  oyer  of  the 
bond,  condition  and  award,  and  after  setting 
out  the  instruments,  demurred  to  the  declara- 
tion, assigning  specially  as  causes  of  demurrer 
the  following:  1.  That  the  summons  or  orig- 
inal writ  was  defective  in  not  setting  forth  the 
cause  of  action — the  defendants  in  making  up 
the  demurrer  book,  having  spread  upon  it  the 
original;  2.  That  the  arbitrators  had  exceeded 
their  authority  in  directing  the  assignment  of 
the  claims  against  the  Saratoga  Ins.  Co.,  and 
in  directing  the  payment  of  their  own  fees,  and 
of  the  taxable  costs  of  the  witnesses;  3.  That 
the  award  in  respect  to  the  costs  of  the  wit- 
nesses is  indefinite  and  void  for  uncertainty; 
*4.  That  the  breach  in  respect  to  the  [*  1 28 
same  is  defective  in  not  averring  a  taxation  and 
demand;  and  5.  That  the  declaration  is  defect- 
ive in  not  averring  notice  of  the  award,  and 
demand  of  payment  of  the  sums  directed  to  be 
paid  to  the  plaintiffs.  The  plaintiffs  joined  in 
demurrer. 

Mr.  J.  C.  Lansing,  for  defendants. 

Mr.  S.  G.  Huntingdon,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  objection 
that  the  cause  of  action  was  not  fully  set  out 
in  the  original  writ  does  not  properly  arise. 
The  summons  is  no  part  of  the  demurrer  book, 
though  it  has  been  copied  into  it.  McFarlan  v. 
Townsend,  17  Wend.,  440. 

Although  costs  were  not  in  terms  mentioned 
in  the  submission,  the  power  of  awarding  them 
was  incident  to  the  authority  conferred  on  the 
arbitrators.  14  Johns.,  161;  2Cow.,  638.  The 
direction  to  pay  "  the  taxable  costs  of  the  wit- 
nesses" is  sufficiently  certain.  It  means  such 
costs  or  fees  as  the  witnesses  are  entitled  to  by 
law.  See  Kyd,  Awards,  135. 

No  demand  of  the  money  before  suit  brought 
was  necessary.  The  condition  of  the  bond 
was,  to  pay  all  such  moneys  as  should  be 
awarded,  and  by  the  award  the  defendants  are 
directed  to  pay  certain  sums,  without  any  con- 
dition or  qualification  whatever. 

It  was  urged  by  the  defendants'  counsel  that 
as  there  was  no  time  specified  in  the  condition 
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of  the  bond  within  which  the  award  was  to  be 
made,  and  the  time  was  fixed  bv  a  separate  in- 
strument, that  the  action  could  not  be  main- 
tained for  the  penalty,  but  should  have  been 
covenant  on  the  latter  instrument.  This  is  not 
like  the  case  of  Freeman  v.  Adams.  9  Johns., 
115.  Here  no  time  was  specified  in  the  .bond 
for  the  making  of  the  award,  and  if  made  at 
any  time,  it  would  have  been  good.  The  ad- 
ditional agreement  limited  the  time  to  Oct.  1, 
183$,  and  the  award  was  made  before  that  day. 
The  award  was  made  in  pursuance  of  the  orig- 
inal submission  as  well  as  of  the  additional 
129*]  *agreement  and,  in  such  a  case,  I  can 
see  no  objection  to  an  action  on  the  penalty  of 
the  bond. 

It  is  said  that  the  arbitrators  exceeded  their 
authority  in  awarding  that  the  plaintiffs  should 
assign  their  claims  against  the  Saratoga  Co.  to 
the  defendants  and  that,  consequently,  the 
whole  award  is  bad.  If  the  premises  should 
be  granted,  the  conclusion  would  not  necessa- 
rily follow.  An  award  may  be  good  in  part 
and  bad  in  part,  and  the  vicious  will  not  over- 
throw the  good,  unless  there  is  such  a  connec- 
tion between  them  that  injustice  will  be  done 
if  one  part  stands  while  the  other  fails.  13 
Johns.,  264  ;  1  Cow.,  117  ;  2  Id.,  638.  If  the 
same  party  is  required  to  do  several  things, 
and  as  to  some  of  them  the  award  is  bad  on  the 
ground  of  uncertainty,  or  because  the  arbitra- 
tors have  exceeded  their  powers,  this  can  fur- 
nish no  good  reason  for  holding  the  party  dis- 
charged as  to  those  things  which  are  well 
awarded.  But  where  the  good  and  the  bad  re- 
late to  different  parties,  and  the  void  part  of 
the  award  is  the  consideration  or  recompense 
of  the  thing  awarded  on  the  other  side,  the 
whole  award  must  fail.  It  would  be  manifest- 
ly unjust  to  compel  one  party  to  perform  the 
award,  when  he  cannot  have  the  benefit  or  ad- 
vantage which  the  arbitrators  intended  he 
should  receive  as  an  equivalent.  Pope  v.  Brett, 
2  Saund.,  292  and  n.  1  ;  Schuyler  v.  Van  Der 
Veer,  2  Cai.,  235  ;  I*e  v.  Elkins,  12  Mod.,  587, 
589 ;  Kyd,  Awards,  244-248,  259,  287.  Wat- 
son, Arb.  &  Awards,  131,  135,  138.  But  in 
cases  falling  within  this  rule,  an  offer  to  per- 
form that  part  of  the  award  which  is  void  for 
uncertainty  or  because  it  is  out  of  the  submis- 
sion, would,  perhaps,  remove  the  objection. 
Lee  v.  Elkins,  12  Mod.,  587,  589;  Kyd,  Awards, 
259,  287.  In  the  case  at  bar,  although  the 
plaintiffs  may  not  be  legally  bound  to  assign, 
yet,  had  they  tendered  an  assignment  in  pur 
suance  of  the  award,  the  defendants  could  no 
longer  complain,  with  any  appearance  of  jus- 
tice, that  they  were  held  to  the  award  without 
any  means  of  enforcing  the  performance  of  the 
part  in  their  favor.  It  is  unnecessary,  how- 
ever, to  say  whether  a  tender  by  the  plaintiffs 
would  have  aided  their  case,  inasmuch  as  there 
1 3O*]  *is  no  averment  in  the  declaration  of 
an  offer  of  performance  on  their  part. 

But  this  case  does  not  come  within  the  rule 
we  have  been  considering.    We  cannot,  on  the 
face  of  the  award,  see  any  necessary  connec- 
tion or  dependence  between  the  part  which  re- 
auires  the  defendants  to  pay,  and  that  which 
irects  the  plaintiffs  to  assign.     The  assign- 
ment is  not  made  a  condition  to  the  payment, 
nor  does  it  appear  that  the  arbitrators  intended 
one  act  should  be  performed  as  the  considera- 
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tion,  either  in  whole  or  in  part,  for  the  per- 
formance of  the  other.  Looking  at  the  award 
alone,  we  are  not  authorized  to  say  that  the  ar- 
bitrators would  not  have  directed  the  payment 
of  the  money  unless  there  was  to  be  an  assign- 
ment of  the  claim  against  the  Saratoga  Co., 
nor  that  a  greater  sum  was  allowed  to  the 
plaintiffs  in  consequence  of  awarding  an  as- 
signment. Nothing  can  be  presumed  for  the 
purpose  of  overturning  an  award  ;  on  the  con- 
trary, it  is  familiar  doctrine  at  the  present  day 
that  every  reasonable  intendment  should  be 
made  for  the  purpose  of  upholding  an  award. 

If  the  arbitrators,  after  properly  disposing 
of  the  matter  in  controversy,  went  beyond  the 
submission,  and  directed  an  assignment  by  the 
plaintiffs,  this  excess  of  authority  will  not  de- 
stroy that  which  was  well  done  within  the  sub- 
mission. 

The  argument  for  the  defendants  assumes 
everything  without  proof.  It  is  said  that  the 
Rensselaer  and  the  Saratoga  Companies  both  in- 
sured Adams  against  the  same  risk  ;  that  the 
whole  loss  has  by  the  award  been  charged  on 
the  defendants,  when  they  were  only  liable  for 
a  ratable  proportion  ;  and  that  the  assignment 
of  the  claim  against  the  Saratoga  Co.  was  di- 
rected in  consequence  of  having  charged  the 
defendants  with  the  whole  loss.  We  cannot 
gather  from  the  demurrer  book  that  either  of 
these  allegations  are  well  founded.  The  argu- 
ment is  open  to  a  further  remark.  If  the 
whole  loss  has  been  charged  on  the  defend- 
ants, it  is  impossible  to  say  that  it  has  been 
done  improperly.  If  it  was  a  case  of  double 
insurance  on  the  same  risk,  the  assured  might, 
unless  there  was  something  in  the  policy  to 
control  it,  recover  and  collect  the  whole  sum 
insured  *f rom  one  of  the  companies,  [*  1 3 1 
and  that  company  would  then  be  entitled  to 
contribution  from  the  other.  Oodin  v.  London 
Assur.  Co.,  1  Burr.,  489  ;  Thurston  v.  Koch  4 
Dall.,348;  1  Marsh.  Ins.,  146;  1  Phil.  Ins., 
326  ;  Ellis,  Ins.  Ann.,  13.  But  as  the  assured 
can  in  such  cases  have  but  one  satisfaction,  it 
wa«  proper  that  the  plaintiffs  should  assign 
the  claim  against  the  Saratoga  Co.,  and  as  that 
claim,  on  the  facts  assumed,  stood  connected 
with  the  matter  submitted,  the  arbitrators  did 
not  exceed  their  authority  in  directing  the  as- 
signment. 

In  this  view  of  the  case  the  award  is  good 
in  both  its  parts,  and  then  of  course  the  whole 
argument  falls  to  the  ground.  But  it  is  enough 
that  we  can  see  no  necessary  connection  or  de- 
pendence between  that  part  of  the  award  which 
directs  the  defendants  to  pay,  and  that  which 
requires  the  plaintiffs  to  assign. 

It  was  not  necessary  that  the  plaintiffs  should 
aver  a  tender  or  offer  of  performance  on  their 
part.  If  there  is  no  necessary  connection  or 
dependence  between  the  two  parts  of  the  award 
and  that  part  which  directs  the  assignment  is 
void,  it  follows  of  course  that  the  plaintiffs 
may  sue  without  offering  to  assign.  And  if 
both  parts  of  the  award  are  valid,  each  party 
may,  I  think,  have  an  action  for  the  default  of 
the  other,  in  the  same  manner  as  upon  inde- 
pendent covenants.  This  is  not  like  the  case 
of  Huy  v.  Brown,  12  Wend.,  591. 

None  of  the  minor  objections  to  the  action 
are  well  taken. 

Judgment  j 'or  plaintiffs. 
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Cited  in-1  Hill,  495 ;  4  Denio,  251 ;  35  N.  Y.,  293: 13 
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132*] 


*FITCH 

v. 


COMMISSIONERS  OF  HIGHWAYS  OF 
KIRKLAND. 

Statutory  Authority  Vested  in  Several— How  far 
must  be  Followed —  Whether  All  must  Act — En- 
croachment upon  Highway —  Certificate  of  Jury 
—Sufficiency  of— Practice. 

Where  a  statute  prescribes  the  form  of  an  order 
or  other  summary  proceeding,  it  must  be  followed 
as  far  forth  as  is  consistent  with  the  nature  and  ex- 
igency of  the  particular  proceeding  ;  it  was  accord- 
ingly held,  that  an  order  for  the  removal  of  fences 
made  by  two  commissioners  in  the  case  of  an  en- 
croachment of  a  highway  was  void,  it  not  appear- 
ing on  the  face  of  the  order,  that  the  third_  commis- 
sioner was  duly  notified  to  attend  the  meeting  of  the 
board,  and  apprised  of  the  purpose  for  which  he 
was  required  to  attend. 

Although  an  order  be  void,  it  may  be  treated  as 
voidable  merely.and  a  certiorari  brought  to  quash  it. 

A  certificate  of  a  jury  finding  an  encroachment 
upon  a  highway,  must,  in  the  language  of  the  stat- 
ute, state  the  particulars  of  such  encroachment ;  al- 
leging the  encroachment  to  exist  according  to  the 
last  survey  of  a  person  named  in  the  certificate, 
without  annexing  the  survey.or  referring  to  it  as  on 
file  in  a  public  office,  is  not  a  compliance  with  the 
Act. 

Whether  such  a  certificate  can  properly  be  re- 
turned by  the  commissioners  on  certiorari  to  them, 
or  whether  the  writ  should  not  have  issued  to  the 
town  clerk,  and  the  certificate  been  returned  by 
him,  queer e, 

Citations— 2  R.  S.,  458,  sec.  26,  2d  ed.:  518,  sec.  Ill; 
17  Wend.,  464;  1  R.  S.,  520,  sec.  129,  3d  ed.;  R.  S.,  part 
1,  ch.  14,  tit.  1 ;  1  Bast,  64  ;  3  Esp.,  198 ;  6  Wend.,  564, 
56T;  9  Johns.,  359  ;  Bac.  Abr.,  tit.  Certiorari,  F. 

"ENCROACHMENT  on  highway.  In  this 
J-J  case,  a  certiorari  was  issued  to  Orange 
Foote,  Alden  Brown  and  George  Grummond, 
Commissioners  of  Highways,  of  the  Town  of 
Kirkland,  in  the  County  of  Oneida,  to  which 
they  returned  that  April  22,  1837,  a  complaint 
was  exhibited  to  them  of  an  encroachment  upon 
a  certain  highway  ;  that  they  immediately  pro- 
ceeded to  examine  into  the  matter,  and  deter- 
mined that  an  encroachment  had  been  made, 
and  agreed  to  meet  at  a  certain  place,  Apr.  20, 
for  the  purpose  of  consulting  on  the  expedi- 
ency of  making  an  order  for  the  removal  of  the 
encroachment ;  that  they,  the  three  Commis- 
sioners, met  accordingly,  and  having  consulted 
together,  two  of  them,  viz. :  Foote  and  Brown, 
made  an  order,  and  subsequently  to  the  loss  of 
the  order  of  May  8,  reduced  the  same  to  writ- 
ing, as  of  the  28th  of  April.  The  order  thus 
made,  commences  as  follows:  "At  a  meeting 
of  the  Commissioners  of  Highways,  of  the 
Town  of  Kirkland,  in  the  County  of  Oneida, 
holden  at  the  Inn  of  Alden  Brown,  in  said 
town  of  Kirkland,  on  the  28th  day  of  April, 
1837,  at  which  said  meeting  Orange  Foote  and 
1 33*]  *Alden  Brown,  two  of  the  Commission- 
ers of  Highways  of  said  town, were  present.and 
George  Grummond,  having  been  duly  notified, 
did  not  attend  (but  was),  deemed  and  adjudged 
by  the  two  Commissioners  (to  be)  present.  Aft- 


NOTE.— Authority  vest,ed  in  several— Whether  all 
must  act  in  its  execution.  See  McCoy  v.  Curtice,  9 
Wend.,  17,  note. 
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er  a  careful  examination  of  the  road,  etc.,"  they 
adjudged  that  the  breadth  of  the  road  as  origi- 
nally intended  was  three  rods,  and  that  John 
Fitch  had  encroached.  This  paper  purported 
to  have  been  signed  by  the  three  Commission- 
ers, but  there  is  a  note  attached  to  it  in  these 
words:  "George  was  not  present,  but  assented 
to  the  foregoing.  April  28,  1837."  The  Com- 
missioners then  further  return  that  they  caused 
a  survey  of  the  road  to  be  made  May  4,  the 
minutes  of  which  survey  and  an  accompanying 
diagram  was  delivered  by  the  surveyor  to  two 
of  the  Commissioners,  viz. :  Foote  and  Brown, 
who  thereupon  gave  due  notice  to  Grummond 
of  an  intended  meeting  May  8,  at  the  house  of 
Brown,  for  the  purpose  of  making  an  order  re- 
quiring Fitch  to  remove  the  encroachments, 
and  notifying  him  to  remove  his  fences.  That 
at  the  time  and  place  appointed,  Foote  and 
Brown  attended,  and  made  and  subscribed  an 
order,  and  also  made  and  subscribed  a  notice, 
a  copy  of  which  they  annexed  to  their  return; 
they  further  certify,  that  Grummond  consulted 
with  them  as  to  making  the  order  and  notice 
of  May  8,  and  that  he  approved  of  the  same. 
The  notice  of  May  8,  annexed  to  the  return, 
was  directed  to  John  Fitch  and  was  to  the  ef- 
fect, that  an  order  had  been  duly  made  and  filed 
in  the  town  clerk's  office,  dated  May  8.  requir- 
ing him  within  60  days  to  remove  his  fence, 
specifying  the  breadth  of  the  road  originally 
intended,  describing  the  line  to  which  his  fence 
should  be  removed,  and  specifying  the  extent 
of  the  encroachment.  This  notice  was  served 
on  Fitch,  on  the  day  of  the  date  of  the  notice, 
and  he  on  the  same  day  denied  the  encroach- 
ment in  writing.  The  Commissioners  there- 
upon applied  to  a  justice  for  a  precept  to  sum- 
mon a  jury  to  inquire  into  the  premises.  Two 
juries  heard  the  proofs  and  allegations  which 
were  produced,  and  could  not  agree  upon  a 
verdict.  A  third  jury  was  summoned,  who, 
July  26,  1837,  found  a  verdict  and  made  and 
subscribed  *a  certificate  of  their  finding,  [*  1 34 
which  was  filed  on  the  same  day  in  the  town 
clerk's  office.  The  jury  certify  that  John  Fitch 
has  encroached  by  fences  on  the  highway  lead- 
ing from  the  Village  of  Franklin,  in  the  Town 
of  Kirkland,  to  the  Town  of  Marshall,  begin- 
ning at  the  south  line  of  his  farm  on  the  high- 
way ;  running  northerly  on  the  line  of  said 
highway,  to  the  north  line  of  his  farm  on  said 
highway,  according  to  the  last  survey  of  Gaius 
Butler.  The  Commissioners,  in  the  return, 
stated  two  surveys  to  have  been  made  by  But- 
ler, one  May  4,  1837,  and  the  other  July  24, 
1837,  and  that  both  were  filed  in  the  town 
clerk's  office. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendants. 

By  the  Court,  Cowen,  J.  The  objection  that 
a  second  jury  could  not  be  summoned  on  the 
disagreement  of  the  first,  and  a  third  on  the 
disagreement  of  the  second,  was  abandoned  by 
the  counsel  for  the  plaintiff,  on  the  counsel  for 
the  Commissioners  citing  2  R.  S.,  458,  sec.  26, 
2d  ed.,  and  the  objection  confined  to  the  in- 
formality of  the  order  and  uncertainty  of  the 
certificate.  The  objection  that,  the  jury  erred  on 
the  merits  was  abandoned  as  not  examinable 
upon  certiorari,  on  the  authority  of  Birdsall  v. 
Phillips,  17  Wend.,  464. 

85 


134 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


is:;;) 


Was  tbe  order  in  due  form  ?  The  order  of 
May  8,  under  which  the  proceedings  were  had, 
is  lost,  and  is  not  returned  in  form,  scarcely  in 
substance.  Another  was  then  drawn  up,  as  of 
a  previous  date,  Apr.  28,  which  professes  to  be 
about  the  same  in  substance  as  that  of  May  8; 
and  the  argument  may  be  taken  to  proceed  on 
that,  or  the  previous  order,  which  it  resem- 
bles ;  though  it  is  somewhat  difficult  to  see, 
from  the  return,  whether  any  order  is  before 
us  which  we  can  notice.  The  most  favorable 
side  for  the  defendants  is,  to  take  the  order  of 
Apr.  28  as  a  representative  of  the  order  of  May 
8,  which  was  the  one  professedly  acted  on.  Is 
135*]  that  in  due  *form  ?  The  1  R.  S.,  520, 
sec.  129,  2d  ed.,  provides  that  orders  of  this 
kind,  and  others  made  by  commissioners  of 
highways,  in  execution  of  the  powers  con- 
ferred by  title  I.  of  ch.  14  of  part  1  of  the  Re- 
vised Statutes,  may  be  made  by  any  two  of  the 
Commissioners,  "provided  it  shall  appear  in 
the  order  filed  by  them,  that  all  the  Commis- 
sioners of  Highways  of  the  Town  met  and  de- 
liberated on  the  subject  embraced  in  such  or- 
der; or  were  duly  notified  to  attend  a  meeting 
of  the  Commissioners,  for  the  purpose  of  de- 
liberating thereon."  The  order  in  question  does 
not  state  that  they  all  met  and  deliberated  in 
this  instance;  the  contrary  appears.  Then  is 
the  other  side  of  the  alternative  complied  with? 
The  order  says  :  "and  the  said  George  Grum- 
mond,  having  been  duly  notified,  did  not  at- 
tend." This  differs  from  the  words  of  the  stat- 
ute, which  gives  the  form.  The  recital  stops 
with  saying  he  was  duly  notified;  it  does  not 
add  for  what  purpose.  The  statute  requires 
that  the  notice  should  be  given  for  the  purpose 
of  deliberating  on  the  subject  of  the  specific 
encroachment,  or  other  subject,  whatever  it 
may  be  ;  and  that  the  order  shall  expressly 
state  the  purpose  of  the  notice.  Here  non  con- 
stat  that  any  purpose  whatever  was  intimated 
to  Grummond.  The  notice  might  have  been  a 
mere  naked  request.  When  a  statute  prescribes 
the  form,  the  very  words  of  an  order  or  other 
summary  proceeding,  those  words  must  be 
used,  at  least,  as  far  as  they  can  be  applied  to 
the  nature  and  exigency  of  the  particular  pro- 
ceeding. Damson  v.  Gill,  1  East,  64  ;  Ooss  v. 
Jackson,  3  Esp.,  198.  According  to  the  cases 
cited,  the  order  would  be  a  nullity;  and  no  pen- 
alty could  be  recovered  against  Fitch  under 
the  statute  But  the  order  being  void,  does  not 
preclude  the  party  from  treating  it  as  voidable, 
and  bring  a  certiorari  to  quash  it  at  his  elec- 
tion. Starr  v.  Tr.  of  Rochester,  6  Wend.,  564, 
567. 

Then,  as  to  the  certificate  of  the  jury.  This 
is  intended  as  a  guide  to  the  party  who  is  con- 
victed of  the  encroachment.  In  removing  it, 
he  is  to  conform  to  the  certificate,  which  must, 
in  the  words  of  the  statute,  "state  the  particu- 
lars of  the  encroachment."  2  R.  S.,  518.  sec. 
136*]  111,  2d  ed.;  see,  *also.  Spicer  v.  Blade, 
9  Johns.,  359,  as  to  the  degree  of  certainty  re- 
quired by  the  nature  of  this  proceeding.  It  can- 
not be  pretended  that  Fitch  was  particularly 
informed  of  what  he  was  to  do,  without  being 
referred  to  the  survey  of  Butler.  Non  constat 
that  this  survey  was  annexed  to  the  certificate, 
nor  is  it  so  referred  to  that  Fitch  could  identify 
it,  without  a  knowledge  of  several  extrinsic 
facts  mentioned  in  the  return.  From  these  he 
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might  guess  what  survey  was  intended.  But 
it  was  easy  to  annex  the  survey  or  a  copy  of  it, 
and  refer  to  it  as  annexed,  at  feast,  to  mention 
it  as  having  been  filed  and  remaining  on  file  in 
the  clerk's  office.  This  was  not  done.  Twenty 
words  would  have  made  both  the  order  and 
certificate  conformable  to  the  statute.  The 
Commissioners  have  preferred  to  load  their  re- 
turn with  extrinsic  facts  within  their  own 
knowledge,  and  some  of  which  they  say  were 
within  the  knowledge  of  Fitch,  on  which  it  is 
sought  to  remedy  the  formal  defects  in  the  or- 
der, and  to  maintain  that  Fitch  must  have 
known  what  the  jury's  certificate  meant  to  di- 
rect. We  cannot  follow  them  out  of  the  pro- 
ceedings to  notice  such  facts. 

I  much  doubt,  however,  whether  the  certifi- 
cate is  properly  before  us,  even  if  the  order  be 
so.  The  former  was  made  by  the  jury,  and  is, 
by  statute,  to  be  filed  with  the  town  clerk, who 
would  be  the  proper  officer  for  certifying  it. 
It  is  perhaps  different  with  the  commissioners' 
order.  See  Bac.  Abr.,  tit.  Certiorari,  F.  No 
objection  was  taken  by  counsel,  to  our  hearing 
and  disposing  of  the  case  on  the  merits.  The 
order  was  the  judicial  act  of  the  Commission- 
ers, and  they  have  returned  it  without  objec- 
tion. Let  that  be  quashed,  and  the  certificate 
falls  of  course. 

Order  quashed. 

Certiorari-Otftee  of.  Cited  in-2  Hill,  474;  63  N.  Y., 
394 ;  43  Barb.,  501 ;  65  Barb.,  594. 

Statute—  When  must  be  strictly  fnttouxd.  Criticised 
—15  Barb..  481 ;  27  Barb..  99. 

Followed— 13  Hun,  667 ;  30  Barb.,  348. 

Cited  in-30N.  Y..  473:  36  N.  Y.,  443  :  4  Keyes,  162  : 
2  Trans.  App.,  279;  7  Hun,  82;  6  How.  Pr.,  176;  14 
How.  Pr..  304. 


»HELMER  ET  ux. 

v. 

SHOEMAKER. 
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Wills — Devise  with  Power  of  Unqualified  Dispo- 
sition— Devisee  takes  a  Fee  Simple  Absolute — 
Limitation  Over. 

Where  a  testator  devises  all  his  real  and  personal 
estate  to  a  devisee.giving1  him  the  power  of  unqual- 

NOTE.— Witts— Fee  with  limitation  over— Wards  of 
inheritance  unnecessary  tn  pass  a  fee. 

Where  the  devisee  or  legatee  has  the  absolute  power 
of  alienation,  a  limitation  over  is  void.  In  other 
words  a  fee  does  not  admit  of  a  limitation  over.  See 
Jackson  v.  Bell,  10  Johns.,  18.  note.  In  connection 
with  the  above  case  of  Helmer  v.  Shoemaker,  see, 
also,  Jackson  v.  Coleman,  2  Johns.,  391 ;  Ide  v.  Ide, 
5  Mass.,  500 ;  Lewis  v.  Palmer,  46  Conn.,  454 :  Harris 
v.  Knap,  21  Pick.,  412 ;  Burbank  v.  Whiting,  24 
Pick..  146;  McKenzie's  Appeal,  41  Conn..  607;  Boyd 
v.  Strahan,  36  111.,  355  ;  Brant  v.  Va.  Coal  Co.,  93  U. 
8..  326  :  Smith  v.  Bell,  31  U.  8.  (6  Pet. ).  74. 

Words  of  inheritance  are  unnecessary  to  carry  a 
fee.  Jackson  v.  Babcock,  12  Johns.,  389;  Harris  v. 
Harris,  8  Johns.,  141;  Jackson  v.  Wells,  9  Johns..  222: 
Jackson  v.  Embler,  14  Johns.,  198 ;  Bradstreet  v. 
Clarke.  12  Wend..  602  ;  Arerson  v.  Arereon.  5  Hill, 
410:  Kussell  v.  Elden,  15Mc.,  193;  Lincoln  v.  Lincoln, 
107  Mass..  590;  Baker  v.  Bridge,  12  Pick..  27;  Godfrey 
v.  Humphrey,  18  Pick.,  537  :  Hance  v.  West,  32  N.  J. 
L.,  233  ;  Tatum  v.  McLellan,  50  Miss.,  1 ;  Whorton  v. 
Morangre,  62  Ala.,  201:  Franklin  v.  Horten,  7  Blackf ., 
488 :  Steele  v.  Thompson,  14  Serg.  &.  R..  84  :  Hall  v. 
Dickinson,  31  Pa.  St..  76 ;  Wetter  v.  Walker,  82  Ga., 
142 ;  I. ii minis  v.  Mitchell.  34  N.  H .,  39 ;  Edwards  v. 
Barnard.  84  Pa.  St.,  184 ;  Pattison  v.  Doe.  7  I  ml.,  283; 
Thompson  v.  Hoop,  6  Ohio  St.,  480;  Bell  Co.  v.  Alex- 
ander. 22  Tex.,  350  :  Wait  v.  fielding.  12  Pick..  129; 
Warring  v.  Middleton,  3  Desaus..  249:  Olmated  v. 
Olmsted.  4  N.  Y.,  56 ;  Jackson  v.  Burr.  9  Johns.,  104; 
Rosevelt  v.  Fulton,  7  Cow.,  71. 
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itted  disposition  of  the  property  devised,  the  devisee 
takes  a  fee  simple  absolute  in  the  real  estate,  al- 
though there  be  no  words  of  limitation  applicable 
to  such  devise,  and  notwithstanding  that  by  a  sub- 
sequent clause  in  the  will  a  limitation  over  is  cre- 
ated in  favor  of  another  person,  as  to  so  much  of 
the  property  given  to  the  first  devisee  as  may  remain 
at  the  decease  of  the  first  taker. 

Citations—  11  Johns.,  365  ;  13  Johns.,  537  ;  15  Johns., 
1(59;  16  Johns.,  537  ;  5  Mass.,  500;  Fitzg.,  314. 


was  an  action  of  ejectment,  tried  at  the 
-L  Onondaga  Circuit,  in  Sep.,  1837,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

Both  parties  claimed  under  the  will  of  Ru- 
dolph R.  Shoemaker,  which  was  made  June  7, 
1827.  By  it  the  testator  gave  all  his  estate,  real 
and  personal,  of  which  he  was  then  or  should 
be  in  possession  at  the  time  of  his  decease,  to 
his  wife,  Margaret,  without  any  words  of  lim- 
itation. The  will  also  contained  a  clause  in 
these  words  :  "I  also  will  and  bequeath  to  my 
daughter,  Charity  Helmer,  the  wife  of  Michael 
Helmer.all  the  avails  of  the  property  that  may 
remain  at  the  decease  of  my  wife,  Margaret, 
until  Rudolph  Helmer,  the  son  and  heir  of  her, 
the  said  Charity,  shall  become  21  years  of  age, 
then  the  said  property  more  or  less  remaining, 
shall  be  the  property  of  him  the  said  Rudolph, 
with  him,  the  said  Rudolph,  supporting  his 
mother,  Charity,  if  it  may  be  wanting,  so  long 
as  the  property  remains."  The  testator  died  in 
1827,  seised  of  about  16  acres  of  land,  leaving 
his  wife,  his  daughter,  Charity,  and  his  grand- 
son, Rudolph,  him  surviving  ;  the  latter  being 
at  the  time  of  the  death  of  the  testator  about  7 
years  of  age.  In  1831,  Margaret,  the  widow  of 
the  testator,  conveyed  13  acres,  part  of  the  16 
acres,  to  two  of  her  sons,  under  whom  the  de- 
fendant claims.  In  1837  she  died,  when  this 
suit  was  commenced  by  Charity  Helmer  in  her 
own  name  and  that  of  her  husband,  for  the  re- 
covery of  the  13  acres,  the  remainder  of  the  16 
acres  having  been  conveyed  to  her  by  her 
mother  at  the  time  of  the  conveyance  to  the 
138*]  sons.  The  income  *of  the  property 
was  sufficient  for  the  support  of  the  widow 
during  her  life.  The  judge  charged  the  jury, 
that  Margaret,  the  widow,  under  the  will  of 
the  testator,  took  only  a  life  estate,  and  that 
upon  her  decease,  the  property  vested  in  Char- 
ity, the  daughter  of  the  testator.  The  jury  ac- 
cordingly found  a  verdict  for  the  plaintiffs. 
The  defendant  excepted  to  the  charge  of  the 
judge,  and  now  moved  for  a  new  trial. 

Mr.  J.  Watson,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Cowen,  /.  The  will  was  in- 
artificially  drawn  in  every  respect.  It  is  well 
settled  that  the  devise  of  all  the  testator's  real 
and  personal  estate  to  Margaret  was  sufficient  to 
carry  a  fee  in  the  land,  if  there  had  been  noth- 
ing else  in  the  will  showing  that  such  was 
not  the  intention.  Technically,  in  order  to 
carry  a  fee,  the  usual  words  of  limitation  "her 
heirs,"  etc.,  would  have  been  necessary.  But 
in  case  of  wills,  where  the  intent  to  devise  a 
fee  is  made  apparent,  either  by  equivalent 
words  or  other  parts  of  the  will  indicating  that 
such  was  the  probable  intent,  this  has  been  re- 
ceived as  a  substitute.  That  was  a  departure 
from  the  common  law,  out  of  favor  to  wills  : 
i  in  other  words,  out  of  favor  to  the  intent  ;  and 
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it  was  only  to  reach  the  intent  that  the  depart- 
ure was  allowed.  There  is  nothing  in  the 
words  "I  devise  all  my  real  estate"  necessarily 
incompatible  with  an  intent  to  devise  for  life 
only.  The  testator  might  have  said,  "I  devise 
all  my  real  estate  for  life,"  and  then  the  word 
"  estate"  would  be  taken  as  merely  descriptive 
of  the  subject  matter  ;  and  not  as  indicating  a 
limitation  in  fee  ;  and  if  by  subsequent  words, 
such  intent  appear  to  be  plain,  there  is  no  au- 
thority against  its  taking  effect.  There  is  no 
rule  of  law  against  the  words  of  a  will  being 
in  any  way  explained  or  limited  by  a  subse- 
quent part  of  the  same  instrument,  or  even  by 
a  codicil,  though  I  agree  that  the  qualification 
should  be  explicit.  If  the  words  had  been, 
"after  my  said  wife's  death  the  said  real  estate 
*shall  remain  to  Charity,  till,  etc.,  and  [*139 
then  to  Rudolph,"  etc.,  there  would  have  been 
no  doubt  that  the  testator  intended  but  a  life 
estate  to  Margaret,  any  more  than  if  he  had 
said  so  immediately  by  express  limitation;  and 
such  intent  must  have  been  allowed. 

Here,  however,  the  devise  in  remainder  is  of 
all  the  avails  of  the  property  that  might  remain 
at  the  death  of  the  testator's  wife,  to  Charity, 
etc.,  till  Rudolph's  full  age  ;  and  more  or  less 
of  it  then  remaining,  to  go  over  to  him  ;  as  if 
it  was  to  be  sold  or  consumed  from  time  to 
time,  both  by  Margaret  and  Charity,  as  it  came 
successively  into  their  hands.  The  devise  then 
stands  thus  :  "  I  devise  all  my  real  estate  to 
Margaret,  and  the  avails  of  it  that  remain  at 
her  death,  I  devise  over  to  Charity,"  etc.  The 
difficulty  is  to  see  how  such  an  equivocal  ex- 
pression may  be  said  to  be  a  clear  qualification 
of  the  previous  words.  Does  it  not  rather  im- 
ply an  intention  that  Margaret  should  have  an 
estate  absolutely  disposable,  according  to  the 
devising  words  when  taken  in  the  abstract  ?  If 
so,  it  cannot  be  called  a  counteraction  of  the 
legal  import  of  those  words,  but  rather  a  con- 
firmation of  it.  It  looks  like  the  testator  sup- 
posing he  might  give  a  fee,  a  right  of  absolute 
disposition  to  a  devisee,  providing  in  the  same 
will,  that  if  the  whole  or  part  of  the  avails 
arising  from  sale,  or  other  disposition,  should 
happen  not  to  be  consumed  by  his  necessities, 
it  should  go  over.  That  would  not  carry  the 
land.  At  the  utmost,  it  would  carry  only  so 
much  of  the  estate  as  the  devisee  had  not  dis- 
posed of  during  his  life.  The  law  then  rather 
construes  the  original  devise  to  mean  a  fee  sim- 
ple absolute,  in  respect  that  the  devisee  takes 
the  power  of  unqualified  disposition  for  his 
own  benefit.  In  such  case,  his  creditors  may 
take  the  whole  interest  in  the  land  to  satisfy 
his  debts,  or  he  may  mortgage  or  sell,  as  if  the 
devise  had  been  expressly  in  fee  ;  and  the  de- 
vise over,  being  repugnant  to  the  first  devise, 
is  void.  Such  is  the  best  I  can  make  out  of 
this  case,  which  also  derives  considerable  aid 
from  authority.  The  principle  of  the  follow- 
ing cases,  among  those  cited  in  the  course  of 
the  argument,  is  believed  clearly  to  sustain  the 
defense  :  Jackson  v.  De  Lancey,  11  Johns.. 365; 
*13  Id.,  537.  8.  C.,  on  error;  Jackson  v.  [*14O 
Robins,  15  Johns.,  169  ;  16  Id.,  537,  8.  C.,  on 
error  ;  Ide  v.  Ide,  5  Mass.,  500  ;  Atty  Gen.  v. 
Hatt,  Fitzg.,  314. 

The  consequence  is,  that  the  sale  by  Marga- 
ret was  valid,  for  the  whole  fee ;  and  there 
must  be  a  new  trial,  the  costs  to  abide  the  event. 
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Commented  on    4  Keyce,  37. 

Cited  in  -•  Hill,  574;  1  Stadf .  Ch- 2T8 ;  MN.Y..98; 
47  N.  Y.,  615:  6«  N.  Y..491;  4  Hurl...  4^7:  IIJ  Hnrb..l27: 
3S  Barb.,  413;  8  Leg.  Obs.,  209:  29  Am.  Hep.,  49ft  (47 
Iowa.  610). 


ROBERTS  v.  ROBERTS. 

Ante-Nuptial  Agreement  —  Covenant  to  Stand 
Seised,  Implied— Consideration. 

An  agreement  by  the  baron,  in  contemplation  of 
marriage,  to  give  to  the  feme,  his  intended  wife,  a 
farm  on  his  decease,  stating  that  after  the  marriage 
he  shall  have  no  right  to  dispose  of  the  farm  except  to 
In-r.  will  be  construed  into  a  covenant  to  stand  seised 
to  her  use,  although  the  technical  terms  of  such  an 
instrument,  "  I  hereby  covenant  to  stand  seised," 
etc.,  are  not  used.  The  intent  of  the  parties  will  be 
sought  after  and  enforced. 

A  prospective  marriage  is  a  sufficient  considera- 
tion to  support  such  covenant,  when  the  marriage 
is  subsequently  solemnized. 

Citations— 4  Bart.  Elm.  Conv.,  636,  640,  642:  Wood, 
Conv.,  573 ;  4  Cow.,  427,  430,  431 :  March,  50 ;  2  Wils., 
75;  Willes,  682;  4  Mass.,  135:  20  Johns.,  85:  Hobb., 
277 ;  1  Vent.,  141 :  1  Conn.,  354,  363.  et  seq.;  4  Desaus., 
617,  626,  627:  1  Johns.  Cas.,  91 :  11  Johns.,  337,  339,  .351: 
7  Bac.  Abr.,  Uses  &  Tr.,  99,  100.  Phil,  ed.,  1813:  Sid., 
83;  6  Yerg.,  249;  2  Ves.,  Jr.,  226;  1  K.  L.,  1813,  p.  72; 
Gilb.  Uses,  &  Tr..  110,  Lond.  ed.,  1741 :  And.,  25,  case 
55 ;  Woodf .  Land  &  Ten.,  6,  Lond.  ed.,  1804 ;  2  Wend., 
438 ;  2  Bl.  Com.,  310 :  Bac.  Abr.  Leases,  K. 

THIS  was  an  action  of  ejectment.tried  at  the 
Oneida  Circuit  in  Oct.,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judqes. 

The  plaintiff  claimed  to  recover  the  premises 
in  question  under  a  sheriff's  deed  dated  Aug. 
29,  1837,  in  pursuance  of  a  sale  by  virtue  of  an 
execution  issued  on  a  judgment  in  his  favor, 
against  Robert  Roberts,  entered  on  a  bond  and 
warrant  of  attorney,  bearing  date  Dec.  1, 1833, 
given  to  secure  the  payment  of  $1,775.40, Feb. 
1,  1884.  The  judgment  was  docketed  Dec.  25, 
1834.  At  that  time  Robert  Roberts  was  the 
owner  of  the  premises  in  question,  being  40 
acres  of  land,  worth  $1,200. 

The  defendant,  Mary  Roberts, in  her  defense 
read  in  evidence  an  instrument  in  writing  bear- 
ing date  Mar.  2,  1827,  executed  under  seal  by 
Robert  Roberts  and  herself,  in  the  words  fol- 
lowing: "This  agreement  is  made  between  Rob- 
ert Roberts  of,  etc.,  on  the  first  part  and  Mary 
Roberts  of,  etc.,  on  the  other  part, who  intends 
shortlv  to  be  married,  that  is  to  say:  the  fore 
141*]  said  Robert  Roberts  promises,  Cove- 
nants and  agrees  to  give  the  foresaid  Mary 
Roberts,  his  intended  wife,  on  condition  that 
they  will  be  lawfully  married,  as  follows,  that 
is  to  say:  first,  his  farm, which  is  situated,  etc., 
that  is,  he  covenants  and  agrees  to  give  the 
foresaid  farm,  after  his  decease,  to  foresaid 
Mary  Roberts  to  be  held  by  her,  her  heirs,  as- 
signs, administrators,  forever,  so  that  he  has 
after  their  marriage  no  right  to  sell, will  or  de- 
mise the  foresaid  farm  but  to  foresaid  Mary 
Roberts,  her  heirs.  And  also,  that  the  foresaid 
Robert  Roberts  covenants  and  agrees  to  give 
the  foresaid  Mary  Roberts  all  the  foresaid  con- 
ditional his  personal  property.that  is  to  say, all 
the  stock ,furniture,movable and  immovable.of 


NOTE.— Real  properly— Covenant  to  stand  wised. 
No  necessity  for  technical  or  formal  words.  Tn  con- 
nection with  the  above  case  of  Roberta  v.  Roberts, 
see  Jackson  v.  Swart,  20  Johns..  85;  Jackson  v. 
Dunsbagh,  1  Johns.  Cas.,  91. 

Creation  of  future  estates.  See  Rogers  v.  Eagle 
Fire  Co..  9  Wend..  611,  note. 
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what  kind  fioever.except  the  sum  of  four  hun- 
dred dollar, \\  liicli  IK;  reserve*  for  the  sole  pur- 
pose of  leaving  in  his  last  will  and  testament  to 
whomsoever  he  pleases;  that  is  to  say, the  fore- 
said  Hubert  Roberts  gives  over  by  agreement 
to  the  foresaid  Mary  Roberts, after  L 
on  condition  that  they  will  be  married,  all  his 
real  and  personal  property,  except  the  sun:  of 
four  hundred  dollars,  which  he  intends  to  make 
a  will  of;  and  also, by  this  agreement, he  makes 
void,  disannuls  and  revokes  all  wills  and  <<- 
laments  which  he  formerly  made."  The  de- 
fendant proved  her  intermarriage  with  Robert 
Roberts  after  the  execution  of  the  instrument 
tlius  produced  by  her,  on  the  day  of  its  execu- 
tion, and  that  Robert  Roberts  died  before  the 
commencement  of  this  suit;  all  which  evidence 
on  the  part  of  the  defendant  was  objected  to 
by  the  plaintiff  as  inadmissible, on  the  grounds; 
1 .  That  the  instrument  did  not  convey  or  pro- 
fess to  convey  the  legal  title  to  the  premises, 
but  was  merely  an  executory  agreement  to  con- 
vey or  to  devise;  and  2.  That  it  was  not  founded 
on  a  sufficient  consideration,  and  was  void  a* 
against  creditors  ;  but  the  objection  was  over 
ruled  by  the  circuit  judge,  and  the  evidence 
received.  The  plaintiff  then  produced  an  ac- 
count stated  between  him  and  Robert  Roberts, 
at  the  time  of  the  execution  of  the  bond  and 
warrant,  consisting  of  four  charges  of  $120 
each,  for  four  years,  services  rendered  by  the 
plaintiff  for  Robert  Roberts,  previous  to  Dec. 
1,  1803,  and  the  interest  upon  such  charges  tip 
to  Dec.  1,  1833,  amounting  in  the  whole  to  the 
sum  of  *$l,775.40,which  wasacknowl  f*142 
edged  by  Robert  Roberts  to  be  due  to  the  plaint- 
iff;  and  hecalled  a  number  of  witnesses  to  prove 
the  services,  and  also  to  prove  declarations  of 
Robert  Roberts,  who  was  the  father  of  the 
plaintiff , that  on  his  decease  the  plaintiff  should 
have  his  farm.  On  the  plaintiff's  resting,  the 
circuit  judge  ruled  that  to  entitle  the  plaintiff 
to  impeach  or  question  the  defendant's  title 
under  the  marriage  settlement,  he  was  bound 
to  show  himself  a  creditor  of  Robert  Roberts 
at  the  time  the  marriage  settlement  was  made, 
having  such  a  demand  as  he  could  and  had  a 
right  to  enforce  ;  that  the  demand  was  stale  ; 
that  the  contract  between  the  parties,  if  ever 
binding, appeared  to  have  been  an  arrangement 
looking  not  for  payment  in  money,  but  to  a 
testamentary  provision  or  devise  of  the  farm  ; 
that  the  claim  of  the  plaintiff  was  not  of  such 
acharacteras  would  uphold  a  judgment  against 
the  rights  acquired  by  the  defendant  under  the 
deed  produced  by  her,  and  that  he  should  feel 
himself  bound  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant.  The  plaintiff  there- 
upon submitted  to  a  nonsuit,  with  liberty  to 
make  a  case,  and  apply  for  a  new  trial.  The 
defendant  accordingly  moved  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Cowen,  J.  The  whole  case 
turns  on  the  question,  whether  the  instrument 
offered  and  received  in  evidence  passed  a  legal 
title  to  the  defendant.  The  consideration  of 
marriage  was  sufficient  to  sustain  it,  as  against 
creditors;  and  if  the  frame  of  the  instrument 
be  such  as  to  render  it  effectual  for  the  end 
proposed, the  plaintiff's  judgment  and  purchase 
could  not  devest  the  defendant's  title.  If  in- 
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effectual,  the  defendant  was  in  no  condition  to 
contest  the  judgment  on  the  ground  of  fraud. 
The  object  of  the  instrument  was  to  carry  a 
fee  to  the  wife  after  the  husband's  death.  It  is 
inartificially  drawn  ;  and  if  it  be  operative  in 
any  way,  it  must  be  as  a  covenant  to  stand 
seised.  The  only  difficulty  in  giving  it  such  a 
143*]  *character  arises  from  the  operative 
words;  for  the  consideration,  being  a  marriage 
to  be  had,  is  like  the  consideration  of  blood,  a 
distinctive  and  controlling  feature.  4  Bart. 
Elem.  of  Conveyancing,  636,  642  ;  3  Wood, 
Conveyancing,  573  ;  per  Savage,  Ch.  J.,  in 
Jackson  v.  Delancey,*  Cow.,  427,  430,  431.  A 
freehold  to  commence  mfuturo,raa.y  be  granted 
by  this  form  of  conveyance.  Pitfield  v.  Pearce, 
Mar.,  50;  Roe,  ex  dem.  Wilkinson,  v.  Trammer, 
2  Wils.,  75;  8.  C.,  Willes,  682;  Wallis  v.  Wallis, 
4  Mass.,  135;  Jackson  v.  Swart,  20  Johns.,  85. 
The  remarks  of  Willis,  Ch.  J.,  in  the  case  cited 
from  Wilson,  seem  to  embody  almost  every- 
thing which  it  is  necessary  to  look  at,  as  a  test 
of  the  instrument  before  us.  I  cite  them  from 
the  case  as  reported  by  Wilson.  The  Chief 
Justice  begins  by  stating,  with  marked  appro- 
bation, the  words  of  Ld.  Hobart  in  his  reports, 
fol.  277,  where  he  says:  "  I  exceedingly  com- 
mend the  judges  that  are  curious  and  almost 
subtil,  astuti,  to  invent  reason  and  means  to 
make  acts  according  to  the  just  intent  of  the 
parties,  and  to  avoid  wrong  and  injury  which 
by  rigid  rules  may  be  wrought  out  of  the  act." 
He  said  Ld.  Hobart  was  a  very  great  man;  and 
added:  "My  Ld.  Hale,in  the  case  of  Crossing  v. 
Scudmore,  \  Vent. ,  141 ,  cites  and  approves  of  this 
passage  in  Hobart.  Although  formerly, accord- 
ing to  some  of  the  old  cases, the  mode  or  form  of 
a  conveyance  was  held  material,  yet  in  later 
times,  where  the  intent  appears  that  the  land 
shall  pass,  it  has  been  ruled  otherwise  ;  and 
certainly  it  is  more  considerable  to  make  the 
intent  good  in  passing  the  estate, if  by  any  legal 
means  it  may  be  done, than  by  considering  the 
manner  of  passing  it,  to  disappoint  the  intent 
and  principal  thing,  which  was  to  pass  the 
land."  The  case  to  which  he  thus  spoke,  was 
a  conveyance  of  a  freehold  in  futuro,  express 
ing  both  a  pecuniary  consideration,  which, 
standing  alone  would  leave  it  void,  as  being  a 
bargain  and  sale  ;  and  another  of  blood,  upon 
which  it  might  inure  as  a  covenant  to  stand 
seised.  And  he  concluded  thus:  "  We  are  all 
of  opinion  that,  in  this  case,  there  is  every  thing 
necessary  to  make  a  good  and  effectual  cove- 
nant to  stand  seised  to  uses.  First,  here  is  a 
144*J  *deed.  Secondly,  here  are  apt  words; 
the  word  "  grant,"  alone, would  have  been  suf- 
ficient; but  there  are  other  words  besides, which 
are  material.  Thirdly,  the  covenantor  was 
seised  in  fee.  Fourthly,  here  appears  a  plain 
intent  that  Wilkinson  should  have  the  land, 
etc. ;  and  lastly,  here  is  a  sufficient  considera- 
tion," etc.  Several  old  authorities  are  cited  to 
the  same  effect;  and  the  case  concludes, by  say- 
ing the  whole  court  were  clear  that  a  man  seised 
might  covenant  to  stand  seised  to  the  use  of 
another  person,  after  the  covenantor's  death. 
The  same  case  is  also  very  well  reported  in 
Willes,  682r  by  the  title  of  Roe,  ex  dem.  Wilkin- 
son, v.  Tranmarr,  whence  it  is  cited,  and  the 
general  reasoning  approved  by  Spencer,  Ch. 
«/.,  in  Jackson  v.  Swart,  before  cited  ;  and  by 
Swift,  Ch.  J.,  in  Barrett  v.  French,  1  Conn., 
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354,  363,  et  seq.  ;  and  see  Milledge  v.  Lamar,  4 
Desaus.,  617,  626,  627.  So,  in  Jackson  v.  Duns- 
bagh,  1  Johns.  Cas.,  91,  a  deed  which  was  in 
terms  one  of  bargain  and  sale,  and  expressing- 
a  pecuniary  consideration,  appearing  by  a  con- 
temporary instrument  to  be  in  fact  for  the  con- 
sideration of  blood  and  a  future  marriage, was 
sustained  as  a  covenant  to  stand  seised, and  held 
operative  as  such  to  carry  a  fee  in  futuro.  The 
same  thing  was  held  in  Jackson  v.  Staats,  11 
Johns.,  337,  339,  351. 

Marriage,  as  we  said,  is  an  equally  good  con- 
sideration with  blood ;  and  it  may  be  a  marriage 
to  be  solemnized  thereafter,  which  may  be 
shown  in  proof  to  have  been  actually  solemn- 
ized, as  was  done  here.  7  Bac.  Abr.  Uses  & 
Trusts,  p.  99,  Phila.  ed.,  1813.  Barton  says: 
"The  consideration  of  a  marriage  to  be  had 
will  raise  a  use,  because  the  present  estate  is 
in  the  baron;  and  what  is  limited  to  the  feme 
is  only  a  remainder."  4  Bart.  Elem.  Convey- 
ancing, 640.  Both  writers  rely  on  what  Twis- 
den,  J.,  said  in  Stephens  v.  Brittridge.  Sid.  83. 
Barton  translates  Siderfin  the  most  fully.  Cams' 
Lessee  v.  Jones,  5  Yerg. ,  249,  is  a  very  striking 
illustration  of  this  rule  of  construction. 

No  man,  I  think,  can  dispute,  that  in  the 
case  at  bar  the  intent  of  the  parties  was  to  car- 
ry a  fee  to  the  defendant  after  *her  [*145 
husband's  death.  And  here  are  all  the  requi-, 
sites  mentioned  by  Willes,  Ch.  J.,  before  cited, 
except  the  precise  operative  words  used  in  the 
deed  to  which  he  was  speaking.  But  in  that 
case,  the  words  were  not  the  technical  ones 
which  belong  to  a  covenant  to  stand  seised. 
When  that  sort  of  conveyance  is  drawn  with 
strict  formal  propriety,  the  terms  by  which  it 
is  characterized  are  used:  "I  hereby  covenant 
to  stand  seised"  to  such  and  such  uses.  4  Bart. 
Elem.  Conveyancing,  642.  This  phrase  was 
always  construed  to  raise  a  use,  especially 
when  the  deed  expressed  a  consideration  of 
blood  or  marriage.  As  the  consideration  is  the 
foundation  of  the  conveyance,  no  particular 
form  of  words  is  necessary.  Id.  Most  of  the 
questions  have  arisen  on  the  ordinary  words 
used  for  conveying  an  estate  presently,  such 
as  "give,  grant,  sell,"  etc.,  which  have  been 
turned  into  a  covenant  by  reason  of  the  con- 
sideration; and  thus  been  made  to  pass  a  free- 
hold to  commence  in  futuro,  or  to  pass  an  es- 
tate without  livery  of  seisin,  etc.  See  the  cases 
before  cited  from  March,  Wils.,  Yerg.,  etc., 
and  per  Wilson,  J. ,  in  Habergram  v.  Vincent, 
2  Ves.,  Jr.,  226.  Before  the  Statute  27  Hen. 
VIII.,  1  R.  L.  of  1813,  p.  72,  the  covenant  to 
stand  seised  was  enforced  like  a  use  which  was 
raised  by  a  feoffment;  and  when  the  statute 
came,  it  was  held  to  execute  the  use  in  the 
covenantee,  the  same  as  if  it  had  been  declared 
by  a  conveyance  in  the  more  common  form. 
Gilb.  Uses  &  Tr.,  110,  Lond.  ed.,  1741;  Swift, 
Ch.  J.,  in  Barrett  v.  French,  1  Conn.,  363.  The 
words  in  the  conveyance  before  us  are,  in  part, 
words  of  covenant  to  give  and  secure  to  the 
defendant  the  premises  in  question  after  the 
death  of  the  husband,  to  be  held  by  her  in  fee, 
in  such  a  manner,  that  after  the  marriage,  he 
could  in  no  way  dispose  of  the  land.  Now  I 
admit  there  are  several  old  cases,  on  which  this 
conveyance  might  be  considered  a  mere  exec- 
utory covenant,  not  reached  by  the  Statute  of 
Uses.  I  do  not  go  into  them  particularly.  There 
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«re  several  collected  in  7  Bac.  Abr.,  ed.  before 
cited,  p.  100,  which  sufficiently  exemplified  the 
remarks  of  Willes.  Gh. «/.,  that  the  verbal  form 
of  conveyance  was  too  much  regarded.  This 
1 46*]  *is  especially  apparent  of  the  case  there 
cited  from  Anderson,  25,  case  55.  But  it  will 
be  seen,  by  the  latter  cases,  that  it  matters 
very  little  what  the  operative  words  import 
when  taken  by  themselves.  In  Ilabergram  v. 
Vincent,  before  cited,  Wilson,  «/.,  supposed  a 
deed  by  words  of  feoffment  to  a  relation  and 
his  heirs;  and  adds:  "It  is  obvious,  the  mode 
in  which  it  was  intended  to  do  that,  was  by 
that  common  law  conveyance  called  a  feoff- 
ment. But  the  party  cannot  take  by  feoffment; 
then  the  law  says,  here  is  an  agreement  by 
deed;  the  parties  are  relations,  and  that  is  a 
consideration  for  raising  a  use;  therefore,  it 
shall  be  construed  a  covenant  to  stand  seised 
to  the  use  of  the  person  specified,  in  fee,  and 
the  estate  passes,  not  by  feoffment,  as  the  deed 
says,  but  by  virtue  of  the  statute  of  uses;  and, 
ut  res  magis  valeat,  etc.,  that  instrument  called 
a  feoffment,  shall  operate  as  a  covenant  to 
stand  seised,  in  order  to  support  the  intention." 
In  Jackson  v.  Swart,  20  Johns., 85.  the  husband 
and  wife  joined  in  conveying  the  land  of  the 
former  to  their  son,  reserving  to  themselves  the 
use  for  life;  and  the  word  "reserve"  was  turned 
into  a  covenant  to  stand  seised  for  the  life  of 
the  wife.  The  short  of  the  argument  is,  that 
courts  will  change  and  subvert  the  meaning  of 
the  operative  words,  in  order  to  reach  the  in- 
tention. "I  bargain,  sell,  give.enfeoff,  confirm, 
convey,  or  reserve,"  etc.,  shall  be  read.  "I 
covenant,"  etc.  Surely,  it  is  but  following  out 
the  same  path  of  argument,  to  say  that  words 
importing  of  themselves  an  executory  contract, 
as  here,  "I  covenant  and  agree  to  give"  the 
farm,  etc.,  shall  be  read,  not  as  words  of  ex- 
ecutory covenant,  but  of  present  covenant  to 
stand  seised,  if  the  intent  be  plainly  so.  Why 
can  they  not  as  well  be  made  to  read  as  words 
of  present  conveyance  and  passing  an  estate? 
The  parties  tell  us  they  used  them  in  that  sense. 
Words  of  present  demise  are  technically  nec- 
essary in  a  lease;  yet  equivalent  words  and. 
among  others,  a  mere  covenant  or  agreement 
executory  is  sufficient,  if  on  the  context  it  ap- 
pear that  the  parties  intended  to  pass  in  inter- 
est presently.  Woodf.  Land  &  Ten.,  6  Lond. 
147*]  ed.,  1804: *Bac.  Abr.  Leases,  etc..  K; 
Savage,  Ch.  J.,  in  Jackson  v.  Delacroix,  2 
Wend.,  488,  et  seg.  A  subsequent  clause  here 
is  more  direct:  "That  is  to  say,  the  said  Rob- 
ert Roberts  gives  over  by  agreement  to  the 
foresaid  Mary,  after  his  decease,"  etc.  The 
words  here  come  almost  literally  within  a  se- 
ries of  cases.  The  word  "give"  is  the  aptest 
term  of  a  feoffment.  2  Bl.  Com.,  310.  This  has 
been  so  often  turned  to  another  nature,  in  or- 
der to  support  the  intent,  that  Wilson,  t/.,puts 
it  by  way  of  illustrating  the  rule  now  preva- 
lent, that  the  law  will  break  through  all  form 
of  words  for  such  a  laudable  purpose.  To  ap- 
ply his  reasoning:  here  we  have  a  considera- 
tion which  has  been  held  to  operate  most  pow- 
erfully in  working  a  covenant  to  stand  seised, 
•even  out  of  words  which  in  themselves  import 
the  contrary.  A  consideration  of  prospective 
marriage  is  treated  not  merely  as  a  good,  but 
valuable  cousideration.  Gains'  Lessee  v.  Jones, 
before  cited.  It  is  quite  obvious  that  neither 
DO 


party  looked  to  any  future  act,  in  order  to  pass 
the  estate;  but  their  intent  was  to  make  it  paw 
by  the  deed  they  executed  the  day  before  their 
marriage;  and  however  we  might  have  been 
embarrassed  by  words,  on  the  authority  of 
some  of  the  old  cases,  I  think  we  are  entitled, 
on  the  more  rational  rule  of  modern  times,  to 
overlook  them;  and  carry  the  plain  intent  of 
these  parties  into  effect.  In  that  view  of  the 
matter,  the  circuit  judge  was  right;  the  non- 
suit must  stand,  ana  a  new  trial  be  denied. 

New  trial  denied. 

Cited  In— 17  Ohio  St.,  661. 
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Wills — Devise  of  "Back  Lands"  —  Parol  Evi- 
dence Admissible  to  Show  What  Lands  were 
Intended — Admissibility  of  Testator's  Declara- 
tions— Rule  Requiring  Certainty  in  Wills — 
Ejectment — Practice — Amendment. 

Where  a  testator  gives  all  his  back  lands  to  cer- 
tain devisees,  parol  evidence  is  admissible  to  desig- 
nate the  premises,  as,  by  showing  that  certain  lands 
owned  by  him  were  called  and  known  by  chat  des- 
ignation by  him.  his  family  and  neighbors. 

Declarations  of  the  testator  at  the  time  of  the 
making  of  the  will,  explaining  the  meaning  of  the 
terms,  or  defining  the  property  intended  to  be  de- 
vised cannot  be  received  in  evidence :  but  if  made 
before  or  after  the  execution  of  the  will,  proof  of 
such  declarations  is  admissible. 

The  rule  that  to  be  valid,  a  will  or  other  writing 
must  be  certain  in  itself,  applies  only  to  such  par- 
ticulars, as  do  not  in  their  own  nature  refer  to  any- 
thing dehors  the  instrument  in  question. 

Where  a  plaintiff  in  ejectment  claims  in  the  dec- 
laration the  whole  of  certain  premises,  and  shows 
title  to  only  a  moiety,  and  a  nonsuit  is  granted,  and 
on  application  a  new  trial  is  granted,  an  amend- 
ment of  the  declaration  will  be  permitted,  the  costs 
to  abide  the  event. 

Citations-17  Wend.,  75,  79,  80 ;  19  Wend.,  541,  542 ; 
Wig.  Wills.  15,  19,  34,  35,  38.  39,  41,  139.  151,  160,  App. 
Phil.  Ev.,  8th  Lond.  ed.,  731;  1  Id.,  7th  ed.,  notes  by 
C.  &  H.,  n.  957,  p.  1399 :  4  Wend.,  374 ;  1  Br.  C.  C..  477 ; 
1  Meriv.,  646;  1  B.  &  Aid.,  550,  554,  in  K.  B.:  3  Barn. 
&  C.,  870 : 2  Hayw.,  32 ;  Ores.  Eq.  Ev.,  liW ;  3  Sim.,  24  ; 
1  Cox,  225 ;  16  Ves.,  481 ;  3  Taunt.,  147  :  4  Dow.  65,  92. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Yates  Circuit,  in  Dec.,  1838,  before  the 
Hon.  Daniel  Moseley.oneof  the  Circuit  Judges. 
The  plaintiffs  claimed  to  recover  109  acres 
of  land  situated  in  the  Town  of  Milo,  in  the 
County  of  Yates,  under  a  devise  in  the  last 
will  and  testament  of  Gozen  Ryerss,  of  Rich- 
mond, in  this  State,  bearing  date  Oct.  21,1800*. 
in  these  words:  "Item.  I  give  and  bequeath  all 
my  back  lands,  to  my  grandchildren  now  liv- 
ing, and  to  those  that  may  (be)  born  hereafter, 


NOTE.— Evidence  —  AdmlssibOity  of  parol,  tn  ex- 
plain the  terms  of  a  will.  In  connection  with  the 
above  case  of  Ryerss  v.  Wheeler,  see  Jackson  v. 
Sill,  11  Johns.,  201 :  Mann  v.  Mann.  14  Johns.,  1;  Tole 
v.  Hardy,  6 Cow.,  333;  Gardner  v.  Heyer, 2  Paige,  11 : 
Williams  v.  Crary.  8  Cow.,  246 :  Charter  v.  Otis,  41 
Barb..  625 ;  White  v.  Hicks.  33  N.  Y.,  383 ;  Adams  v. 
Winne,  7  Paige,  97;  Cagney  v.  O'Brien,  83  111.,  72; 
McCray  v.  Lipp,  35  Ind.,  116 ;  Button  v.  Am.  Tract 
Society.  23  Vt.,  336  ;  Willis  v.  Jenkins,  30  Ga.,  167  ; 
Hobinson  v.  Bishop,  23  Ark.,  378:  Buckley  v.  Gerard, 
123  Mass.,  8;  Fitzpatrick  v.  Fitzpatrick,  36  Iowa,  674. 
Fora  very  full  discussion  of  how  far  pnrol  ovidence 
is  admissible  to  affect  wills,  see  1  Jarm.  Wills,  409- 
442. 

As  to  how  far  parol  evidence  ia  admissible  to  con- 
tradict or  vary  the  terms  of  written  instruments, 
generally,  see  Creery  v.  Holly,  14  Wend.,  20,  notes 
cited. 
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share  and  share  alike  in  severally,  each  to  re- 
ceive his  or  her  share,  as  they  respectively  be- 
-come  of  age,  and  to  their  heirs  and  assigns 
forever."  By  previous  devises  in  the  same  will 
he  had  given  sundry  parcels  of  real  estate  sit- 
uate in  the  County  of  Richmond  to  a  son, 
daughter  and  grandchild.  The  plaintiffs  proved 
that  the  testator,  Gozen  Ryerss,  was  the  owner 
of  a  tract  of  2,400  or  2,600  acres  of  land  in  the 
vicinity  of  the  court-house  in  Yates  Co.,  that 
these  lands  were  called  by  the  testator  his  back 
lands,  and  were  also  so  called  and  known  by 
his  family  and  neighbors  on  Staten  Island. 
The  witness  who  proved  this  fact,  testified  that 
his  father-in-law,  not  the  testator,  who  also  re- 
sided on  Staten  Island,  and  himself,  whilst  he 
1 49*]  *resided  there,  owned  lands  in  the 
western  part  of  this  State,  and  that  they  also 
-called  their  lands  back  lands.  The  whole  of 
this  evidence  in  relation  to  the  name  by  which 
these  lands  were  known,  and  particularly  as  to 
the  declarations  of  the  testator  designating  the 
lands  as  back  lands,  was  objected  to  by  the  de- 
fendant's counsel,  but  the  objection  was  over- 
ruled. The  plaintiffs  were  nine  in  number.and 
the  declaration  contained  nine  counts.  The 
sixth  count  was  in  the  names  of  Gozen  Adrian 
Ryerss  and  Thomas  Baxter, claiming  the  whole 
of  the  premises  in  fee.  There  was  evidence  ad- 
duced to  show  title  in  all  the  plaintiffs  named 
in  the  declaration  as  derived  from  the  grand- 
children of  the  testator,  but  the  plaintiff's 
counsel  finally  abandoned  all  the  counts  except 
the  sixth,  and  having  succeeded  in  showing 
title  in  the  plaintiffs  named  in  that  count,  to  a 
moiety  of  the  premises  claimed,  rested.  The 
defendant's  counsel  thereupon  moved  for  a 
nonsuit  on  the  grounds:  1,  That  the  plaintiffs 
had  failed  to  show  any  title  to  the  premises  in 
question,  by  reason  of  the  uncertainty  of  the 
terms  "back  lands;"  and  2.  That  the  plaintiffs 
named  in  the  sixth  count,  had  shown  title  to 
only  a  moiety;  whereas,  in  the  count,  they 
claimed  the  w'hole  of  the  premises.  The  cir- 
cuit judge  granted  a  nonsuit,  without  stating 
the  grounds  upon  which  the  order  for  the  non- 
suit was  made.  The  plaintiffs  ask  for  a  new 
trial. 

Mr.  H.  Welles,  for  plaintiffs, 

Mr.  B.  Davis  Noxon,  for  defendant. 

By  the  Court,  Cowen,  J.  I  can  hardly  think 
the  judge,  in  granting  the  motion  for  a  non- 
suit, laid  any  considerable  stress  upon  the  sup- 
posed variance  between  the  proof  and  the  sixth 
count.  Whether  the  plaintiffs  had  made  title 
in  severally,  or  in  common,  the  judge  had  a 
right  lo  disregard  Ihe  variance  in  his  discre- 
tion, and  probably  would  have  done  so,  Ihough 

I  admil  Ihis  lay  in  his  discrelion.     Holmes  v. 
Seely,  17  Wend.,  75,  79,  80;  Weed  v.  R.  R.  Co., 
19  Wend,  541,  542.  Under  the  peculiar  circum- 
slances  of  Ihis  case,  Ihe  plaintiffs  may,  if  they 
15O*]  *shall  be  so  advised,  amend  by  adding 
counts,  or  modifying  those  already  in  Ihe  dec- 
laration,   in  such  a  manner  as  to  avoid  any 
variance  from  the  proof  at  the  trial. 

We  are  entirely  satisfied  lhal  a  new  trial 
should  be  granted,  on  the  first  ground  laken 
for  a  nonsuil.  The  lerm  "back  lands"  was,  il 
is  true,  insufficient,  of  itself,  to  designate  any 
particular  class  of  lands  owned  by  the  testalor. 

II  was  uncerlaiu  ;  and  might  refer  lo  differenl 
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objecls,  or  to  none  upon  which  any  distinclive 
character  could  be  fastened  by  extrinsic  proof. 
But  id  cerium  est,  quodcertum  reddipotest.  You 
must,  in  the  most  accurate  description,  go  out 
of  the  instrument  in  order  to  apply  it  lo  Ihe 
subject-matter  of  the  devise  or  granl ;  Wigram, 
Exlr.  Ev.,  38,  41  ;  Phil.  Ev.,  8lh  Lond.  ed., 
731  ;  1  Id.,  7lh  ed.,  with  notes  by  Cow.  &  H.; 
n.  957,  p.  1399  ;  Sutherland,  J.  in  Jackson  v. 
Parkhurst,  4  Wend.,  374;  and  as  far  as  we  are 
able  to  collect  from  the  evidence,  that  was  ef- 
fectually done  in  this  case ;  at  least  a  jury 
might  have  so  understood  Ihe  teslimony  of 
Mersereau.  The  premises  in  queslion  and  oth- 
er lands  in  the  same  vicinity  were  known  and 
called  by  the  testalor,  during  his  lifetime,  and 
by  his  family  and  neighborhood,  back  lands. 
This  is  like  a  man's  making  a  map  of  his  lands 
on  which  he  designates  certain  parcels  by  cer- 
tain names;  and  then  devises  or  conveys  them 
accordingly.  A  nickname,  or  a  name  by  rep- 
utation given  by  the  teslalor,  and  currenl  in 
his  family  and  neighborhood,  is  sufficienl  to 
designate  the  devisee.  Wigram,  Extr.  Ev.,  38, 
39,  and  cases  cited  ;  and  why  not  the  subjecl- 
maller  devised  ? 

The  rule  lhat  to  be  valid,  a  will  or  other 
writing  must  be  certain  in  ilself ,  has  no  appli- 
calion  excepl  lo  such  particulars  as  do  nol  in 
Iheir  own  nalure,  refer  to  anything  dehors  the 
instrument  in  question.  A  devise  to  A  and  B 
and  his  heirs,  might  be  irremediably  uncertain 
in  respect  lo  whal  heirs  are  intended.  But  the 
parcels  in  a  devise  always  lie  oul  of  it,  and 
must  be  sought  by  evidence  aliunde.  The 
search  may  indeed  be  unavailing,  but  still 
there  is  the  right  of  search,  and  questions  are 
thus  every  day  raised  for  the  jury. 

*The  form  of  one  of  the  objections  al  [*  1 5 1 
the  trial  seems  to  suppose,  thai  the  teslimony 
came  within  those  cases  which  refuse  the  tes- 
lalor's  declaralions  intended  by  him  direclly  to 
explain  the  words  of  his  will;  and  I  agree  that 
such  declarations,  especially  if  they  were  made 
at  the  time  of  framing  the  will,  are  nol  admis- 
sible. Sir  John  Leach,  in  Goblet  v.  Beechy, 
Wigr.  Extr.  Ev.,  151,  App.,  rejecting  the  evi- 
dence of  Mary  Holt,  which  related  lo  what 
Nollekens  said  at  the  time  of  her  witness- 
ing his  will.  Ld.  Thurlow  said  very  proper- 
ly in  Fonnereau  v.  Poyntz,  1  Bro.  C.  C. ,  477,  "I 
lay  out  of  the  case  all  declarations  of  the  tes- 
tatrix of  what  she  really  meanl  lo  give  al  Ihe 
lime  of  making  her  will  :  and  all  slale  of  her 
properly  from  whence  it  might  be  inferred 
what  she  meant."  But  he  immediately  added; 
"You  musl  hear  evidence  concerning  Ihe  sub- 
jecl  to  which  Ihe  will  applies,  in  order  lo  see 
whether  the  description  applies  aplly  or  not." 
All  the  cases  agree  lhal  Ihis  laller  rule  lets 
in  whal  the  teslalor  has  done  to  his  property, 
in  altering  its  nature  or  its  form.  His  acls  have 
Ihus  lefl  it  within,  or  taken  it  out  of  the  de- 
scriplion,  and  Ihere  are  several  cases  lhal  his 
declarations  are  admissible  for  the  like  purpose 
of  applying  the  description.  Sanfordv.Raikes, 
1  Meriv.,  646,  will  serve  in  a  good  measure,  lo 
illuslrale  bolh  proposilions.  The  testalor  had 
ordered  timber  to  be  cut  down  on  his  Youls- 
lon  estate,  to  the  value  of  £10,000;  afterwards 
he  devised  a  house,  which  he  had  before  agreed 
for  the  purchase  of,  to  one  Sanford;  and  add- 
ed in  his  will,  "  which  [house]  is  to  be  paid 
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for  out  of  timber  which  I  have  ordered  to  be 
cut  down."  Sanford  filed  his  bill  to  compel 
the  application  of  the  Youlston  estate  timber 
to  the  purpose  (\f  paying  for  his  house.  It  was 
denied  by  the  defendants  that  the  will  could  be 
explained  by  evidence  of  what  the  testator  had 
directed  as  to  cutting  down  the  timber.  To 
which  the  Master  of  the  Rolls  (Sir  William 
Grant)  answered:  "  I  had  always  understood, 
t  hut  where  the  subject  of  a  devise  was  described 
by  reference  to  some  extrinsic  fact,  it  was  not 
merely  competent,  but  necessary,  to  admit  ex- 
trinsic  evidence  to  ascertain  the  fact,  and 
through  that  medium,  to  ascertain  the  subject 
1 52*]  of  the  devise.  Here  the  question  is*not 
upon  the  devise,  but  upon  the  subject  of  it. 
Nothing  is  offered  in  explanation  of  the  will, 
or  in  addition  to  it.  The  evidence  is  only  to 
ascertain  what  is  included  in  the  description  of 
the  thing  devised.  When  there  is  a  devise  of 
the  estate  purchased  of  A,  or  of  the  farm  in 
the  occupation  of  B,  nobody  can  tell  what  is 
given,  till  it  is  shown  by  extrinsic  evidence 
what  estate  it  was  that  was  purchased  of  A, 
or  what  farm  was  in  the  occupation  of  B. 
What  is  there,  in  the  fact  here  referred  to, 
viz. :  an  antecedent  order  for  cutting  down  tim- 
ber, that  makes  it  less  a  subject  of  extrinsic 
evidence  than  such  an  one  as  I  have  alluded 
to  ?  The  moment  it  is  shown  that  it  was  a 
given  number  of  trees  growing  in  such  a  place, 
or  £10,000  worth  in  value  of  the  timber  on 
such  an  estate  that  the  testator  had  ordered  to 
be  cut  down,  the  subject  of  the  devise  is  ren- 
dered as  certain  as  if  the  number,  value  or 
situation  of  the  trees  had  been  specified  in  the 
will." 

Then  in  respect  to  the  name  of  an  estate  fixed 
by  the  declarations  of  the  testator.  In  Doe.ex 
dem.  Beach,  v.  Earl  of  Jersey ,  1  Barn.  &  Aid., 
.">(».  in  K.  B.;  3  Barn.  &  C.,870,  -S. C., in  House 
of  Lords,  the  testator  devised  thus  :  "  all  my 
Briton  Ferry  estate,  and  all  my  P.  C.  estate, 
which,  as  well  as  my  Briton  Ferry  estate,  lies 
in  the  County  of  Glamorgan."  The  court  held 
that  the  devisee  was  not  confined  to  the  Briton 
Ferry  estate,  lying  within  the  County  of  Gla- 
morgan,but  might  recover  certain  premises  ly- 
ing in  Brecon, out  of  the  Parish  of  Briton  Fer- 
ry,and  out  of  Glamorgan, because  the  premises 
had  been  known  and  reputed  as  a  part  of  the 
Briton  Ferry  estate.  Abbott,  Ch.  J.,  said,  the 
words  "all  that,  my  Briton  Ferry  estate,  etc., 
denote  a  property  known  to  the  testatrix  by 
the  name  of  her  Briton  Ferry  estate."  Among 
other  things,  the  entries  of  the  stewards  of  the 
testatrix  and  her  predecessors,  in  which  they 
called  the  premises  in  question  "Briton  Ferry 
estate,  in  the  County  of  Brecon,"  was  held  to 
have  been  properly  received  at  the  trial.  In 
short,  the  case  was  in  principle  precisely  the 
one  before  us.  Evidence  was  received  both  of 
the  testatrix's  own  declarations, and  those  made 
by  her  agent,  the  steward,  and  the  reputed 
name  under  which  the  parcel  was  comprehend- 
153*]  ed.  *Abbott,  Ch.  J.,  added,  that  the 
question  was  one  of  parcel  or  no  parcel,  and 
the  purpose  of  the  evidence  was  so  obvious 
that  the  judge  did  right  in  receiving  it.without 
the  counsel  being  put  to  specify  the  object 
with  a  view  to  which  it  was  offered.  The  case 
of  Hatch  v.  Hatch,  2  Hayw.,  82,  is  also  in 
point. 

92 


It  is  very  common  that  neither  the  judge 
nor  lury  can  understand  the  meaning  of  a  word 
used  to  denote  the  subject  of  bequest  or  de- 
vise. The  testator  may  express  himself  in  a 
foreign  language,  or  use  terms  with  which,  as 
a  member  of  a  particular  trade  or  calling,he  is- 
familiar,  Wigr.  Extr.  Ev.,  84,  85,  or  in  lan- 
guage which  has  a  provincial  or  local  meaning. 
Gresl.  Eq.  Ev.,  199.  In  either  case,  persons 
acquainted  with  the  meaning  of  the  words 
must  be  received  as  witnesses  to  translate  or 
define  them.  Id.,  Id.  Nollekens,  the  sculptor, 
bequeathed  "all  the  marble  in  the  yard,  the 
tools  in  the  shop,  bankers,  mod.  etc.,"  and 
sculptors  were  received  to  show  that  "mod." 
meant  "models,"  and  then  what  the  latter  word 
was  understood  to  import  among  sculptors. 
Goblet  v.  Beechy,  8  Sim.,  24  ;  Wigr.  Extr.  Ev., 
139,  App.,  8.  C. 

I  mentioned  a  devise  to  another  by  a  nick 
name.  In  Andrevte  v.  Thomas,  1  Cox,  225,  Sir 
Lloyd  Kenyon  admitted,  you  may  prove  that 
the  testator  usually  called  the  devisee  by  that 
name.  Again;  in  Herbert  v.  Reid,  16  Ves.,481, 
the  testator  bequeathed  £500  to  Jane  Herbert, 
if  in  his  service  at  the  time  of  his  decease.  She 
lived  with  and  served  the  testator  some  time, 
but  left  his  house  shortly  before  his  death, and 
his  declarations  soon  after  she  left  were  re- 
ceived, to  show  that  he  still  considered  the  le- 
gacy as  her  due,  and  that  she  was  to  return,  if 
he  got  well.  And  it  was  inferred  on  the  whole 
of  what  he  said,  that  he  did  not  consider  her 
as  having  quit  his  service,  though  she  had  act- 
ually left  the  house.  She,  therefore,  obtained  a 
decree  for  the  legacy. 

So  much  for  the  declarations  of  the  testator. 
They  are  clearly  receivable  as  giving  a  name 
or  character  either  to  the  devisee  or  the  prop- 
erty devised;  and  that,  too,  as  appears  by  the 
*cases,  whether  such  declarations  be  [*  1 54 
made  before  or  after  the  will  was  executed. 

In  the  case  at  bar,  the  name  of  the  premises 
in  question  as  given  by  the  testator  when  he 
talked  of  them  was  back  lands.  Sometimes  he 
gave  them  another  name,  but  I  understand  the 
evidence  to  be  that  he  most  usually  called  them 
back  lands  ;  and  there  can  be  no  doubt  that 
proof  to  show  the  prevalent  name  in  his  fami- 
ly and  neighborhood,  which  was  also  back 
lands,  is  admissible.  None  of  the  evidence 
given, tended  to  add  to  or  detract  from  the  lan- 
guage of  the  will,  but  merely  to  explain  and 
give  meaning  to  that  language.  It  was  differ- 
ent in  the  case  of  Doe,  ex  Dem.  Chichester,  v. 
Oxenden,  8  Taunt.,  147,  a  case  mainly  relied  on 
by  the  defendant's  counsel.  The  devise  there 
was.  "  I  give  my  estate  of  Ash  ton."  The  tes- 
tator bad  an  estate  which  he  used  to  call  his 
Ashton  estate,  only  a  part  of  which  was  local- 
ly situate  at  Ashton.  His  declarations  giving 
a  name  to  the  estate,  and  the  acts  of  his  stew- 
ard, were  denied  as  evidence  that  he  intended 
to  devise  his  whole  Ashton  estate.  But  this 
was  on  the  ground  that  the  words  meant  an  es- 
tate locally  situate  at  Ashton;  Per  Holroyd,./., 
in  the  course  of  the  argument  of  Doe,  ex  dem. 
Beach,  v.  Earl  of  Jersey, \n  1  Barn.  &  Aid.  ,554; 
Gibbs,  Ch.  J.,  in  Doe,  ex  dem.  Oxenden,  \.Chi- 
chetter,  4  T)ovf,92,etseq.,\n  the  House  of  Lords; 
and  to  receive  the  testator's  declarations,  going 
to  show  the  contrary,  would  therefore  be  to 
contradict  the  language  of  the  will.  See  Wigr. 
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Extr.  Ev.,  15,  Prop.  II.,  and  his  commentary 
on  Doe  v.  Oxenden,  at  pp.  19,  60.  The  learned 
writer  thinks  that  the  principle  of  adhering  to 
local  description  was  carried  in  this  case  to  its 
utmost  extent.  But  the  decision  was  affirmed 
in  the  House  of  Lords,  4  Dow,  P.  C. 

New  trial  granted,  the  costs  to  abide  the  event; 
icilh  leave  to  amend  Narr.,  on  name  terms.1 

Distinguished— 30  Am.  Rep.,  730  (45  Wis.,  218). 

Cited  in-40  N.  Y.,  362;  2  Barb.,  158;  6  Barb.,  131;  25 
Barb..  48 ;  35  Barb.,  33 ;  2  T.  &  C.,  337 ;  52  Wis.,  689  ;  40 
Am.  Dec.,  108  (1  Smed.  &  M.,  499). 

I  —See  the  case  of  Fish  v.  Hubbard's  Admrs.,  21 
Wend.,  651. 


155*]        *IVES  &  M'CARTY 

v. 
VAN  EPPS  &  SHATTUCK. 

Action  on  Contract — Recoupment  of  Damages 
Allowed  where  Plaintiff  has  Failed  to  Perform 
— Pleading — Notice. 

Where  an  action  is  brought  for  breach  of  a  con- 
tract, whether  the  same  be  sealed  or  not.and  the  de- 
fendant can  show  that  the  piaintiff  has  not  per- 
formed the  contract  on  his  part,  according1  to  its 
terms  or  spirit.so  as  to  entitle  him  to  a  cross-action, 
he  may  at  his  election.instead  of  bringing1  an  action 
in  his  turn,  recoupe  his  damages  arising  from  the 
breach  committed  by  the  plaintiffs.whether  they  be 
liquidated  or  not. 

It  seems,  however,  that  in  such  case,  the  defend- 
ant should  give  notice  with  his  plea  of  his  intention 
to  insist  upon  the  right  of  recoupment. 

Citation— Toml.  Law.  Die.  Reeoupe,  4  Wend.,  483, 
490,  494;  8  Wend.,  109, 115;  2  Wend.,  407;  15  Wend.,  559. 

MOTION  to  set  aside  report  of  referees.  This 
was  an  action  of  covenant  on  a  sealed 
agreement,  by  which  the  plaintiffs  contracted 
to  complete  a  certain  wall  in  a  good,  sufficient 
and  workmanlike  manner,  as  soon  as  might  be, 
for  which  the  defendants  agreed  to  pay, within 
30  days  from  the  date,  $1,500,  with  other  sums. 
This  action  was  brought  to  recover  the  $1,500. 
For  this  sum,  one  of  the  defendants  had  given 
his  acceptance  to  the  plain  tiffs,  which  had  been 
dishonored. 

The  cause  was  heard  before  referees,  where, 
among  other  matters,  the  defendants  proposed 
to  inquire  into  the  character  of  the  work  done 
under  the  contract,  in  order  to  prove  that  it 
was  of  a  quality  inferior  to  what  the  contract 
required.  The  offer  was  overruled  ;  and  the 
referees  reported  in  favor  of  the  plaintiffs  the 
whole  $1,500.  with  interest.  The  defendants 
now  move  to  set  aside  the  report. 

Mr.  H.  V.  D.  Van  Epps.  in  person. 

Mr.  W.  F.  Allen,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  Many  points  were 
raised  before  the  referees,  which  are  now  re- 
peated here,  on  the  motion  to  set  aside  their 
report.  I  have  been  unable  to  discover  the 
least  force  in  any  of  them,  except  that  arising 
from  the  offer  and  rejection  of  the  testimony 
to  show  that  the  contract  had  not  been  per- 
formed in  a  workmanlike  manner.  This  was 
proper,  not  by  way  of  set-off  ;  but  in  mitiga- 
156*]  tion  *of  damages;  recoupment,  as  it 
is  more  briefly  called  by  the  law.  See  Toml. 
L.  Die.  Recoupe.  The  defendant  proposed  to 
go  into  the  inquiry  generally,  which  was  over- 
ruled ;  and  he  afterwards  urged  the  propriety 
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of  its  admission  as  showing  a  failure  of  the 
consideration  for  his  covenant.  But  it  does  not 
come  in  under  that  head.  A  set-off  may  arise 
out  of  the  instrument  on  which  the  action  is 
brought,  or  out  of  some  independent  matter. 
In  the  case  at  bar,  the  referees  doubtless  re- 
jected the  evidence,  in  the  first  instance,  be- 
cause they  thought  it  was  offered  by  way  of 
set-off  ;  and  regarded  it  as  inadmissible  in  that 
view,  the  damages  being  unliquidated.  They 
were,  so  far,  right.  Then,  when  it  was  after 
wards  urged  as  to  making  out  a  failure  of  con- 
sideration in  whole  or  in  part,  it  could  not  be 
received.  The  covenant  to  pay  the  $1,500  was 
independent  and  absolute.  It  had  no  connec- 
tion with  performance  as  a  consideration,  but 
more  properly  stood  for  this  upon  the  cross 
covenants.  The  offer  came  under  the  third 
category,  recoupment.  Recoupe  is  synony- 
mous with  defalk  or  discount.  It  is  keeping 
back  something  which  is  due  ;  because  there 
is  an  equitable  reason  to  withold  it  ;  see  Toml. 
Die.,  ut  supra  ;  and  is  now  uniformly  applied 
where  a  man  brings  an  action  for  breach  of  a 
contract  between  him  and  the  defendant ;  and 
the  latter  can  show  that  some  stipulation  in  the 
same  contract  was  made  by  the  plaintiff,  which 
he  has  violated,  the  defendant  may,  if  he 
choose,  instead  of  suing  in  his  turn,  recoupe 
his  damages  arising  from  the  breach  committed 
by  the  plaintiff,  whether  they  be  liquidated  or 
not.  The  law  will  cut  off  so  much  of  the 
plaintiff's  claim  as  the  cross  damages  may  come 
to.  In  short,  the  principle  established  in  M'Al- 
lister  v.  Reab,  4  Wend.,  483,  applies  ;  and  can- 
not be  better  explained  than  it  was  there  by 
Marcy,  J.,  pp.  490-494.  When  the  same  case 
came  before  the  Court  for  the  Correction  of 
Errors,  the  Chancellor  considered  these  cross 
claims,  which  he  denominates  claims  in  dimi- 
nution of  damages;  and  put  them  on  the  broad 
ground  of  natural  equity.  He  holds  that  cross 
claims  arising  out  of  the  same  transaction 
should  compensate  one  another,  and  the  bal- 
ance only  be  recovered.  8  *Wend.,  [*157 
109,  115.  We  have  often,  of  late,  acted  on  this 
principle,  as  cases  have  arisen  in  various  forms; 
and  I  thought  it  had  been  illustrated  by  au- 
thorities subsequently  reported.  None,  how- 
ever, were  cited  by  the  counsel  for  the  defend- 
ant :  nor  have  I  thought  it  worth  while  to 
search  for  any,  although  I  see  by  Tuttle  v. 
TompMns,  2  Wend.,  407,  and  Sickles  v.  Fort, 
15  Wend.,  559,  that  the  principle  has  not  been 
steadily  adhered  to.  I  am  satisfied  that  it  should 
be,  though  the  defendant  ought  always  to  have 
an  election  whether  he  will  go  by  way  of  re- 
coupment or  bring  a  cross  action.  I  remember 
two  or  three  cases  in  which  my  brother,  Ch. 
J.  Nelson,  has  delivered  opinions  of  this  court 
distinctly  in  accordance  with  what  I  now 
insist  on  ;  and  I  think  I  have  delivered  one  or 
two  myself,  though  I  do  not  now  remember 
the  cases. 

It  is  said,  that,  if  the  evidence  was  admissi- 
ble within  M'AUisterv.  Reab,  yet  notice  should 
have  been  given.  That  may  be  necessary;  but 
the  rejection  of  the  evidence  was  not  put  on 
the  want  of  notice  ;  nor  is  there  anything  be- 
fore us  showing  that  the  proper  notice  was  not 
given. 

The  report  of  the  referees  is  set  aside,  the  costs 
to  abide  the  event. 
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Explained -11   Pai*e.   566,    600:    Clark,    fill;    10 

^teiUn-S  Hill,  177;  5  Hill.  78;  4  Denio,  832;  8 
PaSreVsw) :  2  N.  Y.,  288  ;  13  N.  Y.,  154  ;  25  N.  Y..  309; 
2  liarh  330:  42  Barb..  40;  6T.&  C.,  26S;  3  Abb.  Pr., 
119;  2Sandf..  125;  2  Duer.410:  84  Super,  335;  1  Hilt.. 
77.  122;  3  Daly.  474;  69  111..  558;  47  Am.  Dec.,  252;  11 
Am.  Rep.,  252  (9  R.  I..  802). 


KLOCK  t>.  ROBINSON. 

Action  of  Debt  on  Judgment  for  Co»ts—  Interest- 
Recovery  of. 

Interest  is  recoverable  in  an  action  of  debt  on  a 
judgment  for  costs  of  the  defense  of  an  action  of 
assault  and  battery. 

So,  it  seems,  it  is  recoverable  in  an  action  of  debt 
on  judgment,  whether  the  original  demand  carried 
interest  or  not. 

Citations—  1  R.  L.,  1813.  p.  506,  ch.  203,  sec.  50  ;  2  R. 
8..  288,  sec.  9,  2d  ed.:  6  Johns.,  283  ;  13  Johns.,  590  ; 
Cro.  Car..  559  ;  Sayer,  Dam.,  71,  ed.  of  1770  ;  3  Anst., 
804;  3  Paijre,  100;  6  Johns..  284;  1  M'Cord,  Ch.,  104; 
Breese,  299  :  3  Wend.,  497  :  1  Har.  &  J.,  755  ;  2  Ves., 
Jr..  157;  8  Moore.  412;  2  Anst.,  558;  4  Camp.,  380;  3 
Price,  250;  4  Bibb.,  19;  3  J.  J.  Marsh.,  306;  6  Dana, 
16,  17. 


was  an  action  of  debt  on  judgment, 
L  tried  at  the  Herkimer  Circuit  in  May,  1838, 
before  the  Hon.  John  Willard,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  declared  on  a  judgment  in  his 
favor  against  the  defendant,  rendered  in  this 
court  in  the  term  of  October,  1830,  for  $38.90, 
the  costs  of  the  defense  of  an  action  of  assault, 
battery  and  false  imprisonment,  prosecuted 
against  the  now  plaintiff  by  the  now  defend- 
158*]  ant,  and  in  which  action  *judgment,  as 
in  case  of  nonsuit,  was  rendered  against  the 
then  plaintiff.  To  which  declaration  a  plea  of 
nul  tiel  record  was  interposed.  On  the  trial  of 
the  cause,  the  plaintiff  produced  an  exemplica- 
tion  of  the  judgment  declared  upon,  and  the 
judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  such  judg- 
ment, and  interest,  by  way  of  damages,  from 
the  time  of  the  rendition  of  the  judgment.  To 
which  charge  the  defendant  excepted.  The 
jury  accordingly  found  a  verdict  for  $38  90  of 
debt,  and  for  $21.78  damages.  The  defendant 
now  moved  for  a  new  trial. 

Mr.  L.  Ford,  for  the  defendant,  said  that 
he  had  not  been  able  to  find  any  case  where 
interest  had  been  allowed  upon  a  judgment 
rendered  in  an  action  of  tort,  whether  the 
judgment  was  entered  in  favor  of  the  plaintiff 
or  defendant.  Crewze  v.  Hunter,  2  Ves.,  Jr., 
157,  is  the  leading  case  upon  this  question.  In- 
terest was  claimed  from  the  time  of  confirma 
tion  of  the  master's  report  ;  and  the  whole 
reasoning  of  the  court  goes  to  show,  that  if  the 
question  had  arisen  upon  a  judgment  founded 
upon  tort,  interest  could  not  have  been  al- 
lowed. There  is  no  statute  which  allows  inter- 
est upon  a  judgment  in  a  case  of  tort  and,  at 
common  law,  interest  could  not  be  recovered. 

In  the  opinion  of  the  court  delivered  in  Gel- 
ston  y.  Hoyt,  13  Johns.,  590,  it  clearly  appears 
that  interest  cannot  be  recovered  upon  a  judg- 
ment in  a  case  of  tort. 

In  Sayre  v.  Austin,  8  Wend.,  496,  which 
will  be  much  relied  upon  by  the  plaintiff,  the 
original  judgment  was  founded  on  contract, 
and  the  language  of  the  court  must  be  under- 
stood as  applying  to  judgments  founded  on 


contract.  If  the  language  of  Mr.  J.  Sutherland 
should  be  applied  to  judgments  founded  on 
torts,  it  would  be  at  variance  with  all  other 
adjudged  cases.  Watson  v.  Fuller,  6  Johns., 
283,  and  cases  cited  in  2  Johns.  Dig.,  87,  are 
those  of  judgments  founded  on  contracts,  and 
the  language  of  the  court  is  to  be  understood 
as  applying  to  such  judgments  alone. 

The  statute  allowing  interest  to  be  collected 
on  executions  *issued  on  judgment,  ap  [*  1 51> 
plies  only  to  judgments  founded  on  contracts, 
and  no  reason  can  be  discovered  why  interest 
should  be  recovered  in  an  action  of  debt 
founded  on  a  judgment  in  a  case  of  tort  and, 
at  the  same  time,  the  party  not  be  permitted  to 
collect  interest  on  such  a  judgment,  when  an 
execution  is  issued.  By  making  this  distinc- 
tion, it  is  submitted,  the  Legislature  intended 
to  say  that  no  interest  should  be  collected  upon 
such  a  judgment  in  any  manner. 

Mr.  J.  C.  Underwood,  for  the  plaintiff 
admitted  that  the  plaintiff  could  not  have  levied 
interest  by  execution  upon  the  judgment. 
Neither  before  1813  could  a  plaintiff  levy  in 
terest  upon  any  judgment,  except  in  case  of 
debt  for  a  penalty.  Nor  until  1830  could  inter- 
est be  levied  by  execution  on  a  judgment  upon 
a  judgment.  The  Revised  Statutes  extended  this 
remedy  to  a  judgment  founded  on  any  other 
judgment,  or,  in  other  words,  to  judgments  in 
all  actions  of  debt,  covenant  and  assumpsit.  1 
R.  L.,  506 ;  2  R.  8.,  288,  2d  ed.  But  interest, 
by  way  of  damages,  was  always  recoverable  in 
actions  of  debt  on  judgment.  This  is  clearly 
shown  :  1.  By  the  form  of  the  declaration  in 
all  the  books,  which  claims  interest,  or  techni- 
cally speaking,  "  damages  sustained  by  means 
of  the  detaining  of  the  said  debt."  2  Chit.  PI., 
221.  2.  By  the  fact,  that  the  very  definition  of 
a  demand  bearing  interest,  and  a  demand  upon 
which  an  action  of  debt  may  be  sustained,  is 
the  same.  The  demand  must,  in  either  case,  lie 
for  a  sum  certain  or  liquidated.  3.  Debt  is  the 
proper  form  of  action  upon  a  judgment,  and  a 
judgment  is  the  highest  evidence  of  debt  in 
every  possible  sense  of  the  term  ;  for,  in  the 
language  of  Ld.  Kenyon,  "  after  judgment  re- 
covered, transit  in  remjudicatum.  The  nature 
of  the  demand  is  altered."  2  Ves.,  Jr.,  162, 
167,168;  1  East,  436;  6  Johns.,  284;  3  Wend., 
496. 

By  the  Court,  Co-wen,  J.  The  judgment  was 
for  the  costs  awarded  to  the  defendant  (now 
the  plaintiff)  in  an  action  of  assault  and  bat- 
tery. The  Statute  R.  L.  of  1813,  506,  ch.  203, 
sec.  50,  repeated  and  enlarged  in  2  R.  S.,  288. 
sec.  9,  2d  ed.,  respects  merely  an  indorsement 
of  the  direction  *to  collect  interest  on  [*16O 
an  execution.  Watson  v.  Fuller,  6  Johns.,  283, 
denied  that  right  in  all  cases,  except  in  an  ac- 
tion for  a  penalty  ;  but  the  Legislature  after- 
wards allowed  it,  first  under  judgments  upon 
contract,  and  finally  under  a  judgment  upon  a 
Judgment ;  doubtless  for  the  reason  that  the 
latter  is,  for  the  purpose  of  interest,  equivalent 
to  a  contract.  The  argument  derivable  from 
our  legislation  would,  therefore,  seem  to  be 
against  the  now  defendant.  Why  the  same 
right  should  still  be  withheld  from  a  judgment 
for  damages  arising  from  a  tort,  it  is  difficult 
to  imagine.  The  judicial  doctrine,  too,  of  allow- 
ing and  disallowing  interest  on  judgments, 
whether  upon  affirmance  on  error,  Oclston  v. 
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Hoyt,  13  Johns.,  590,  or  in  other  cases,  seems 
in  some  respects,  to  rest  rather  upon  arbitrary 
discretion,  practice  or  precedent,  than  any 
principle  which  conforms  to  our  general  no- 
tions of  justice. 

The  case  at  bar  has  been  discussed  by  coun- 
sel, as  if  the  original  judgment  had  been  for 
damages  arising  from  a  wrong  committed 
That  is  not  so.  It  was  for  the  costs  of  a 
wrongful  suit,  which  are  given  in  the  nature  of 
a  penalty  to  the  party  aggrieved.  The  analogy 
to  a  judgment  for  damages  properly  so  called 
is  not  perceivable.  Costs  included  in  a  judg- 
ment on  contract  are  equally  in  the  nature  of  a 
penalty  ;  and  it  is  not  denied  that  the  action  on 
such  a  judgment  takes  interest  for  the  whole. 
Indeed,  in  an  action  for  a  statute  penalty  (a 
certain  sum)  given  to  the  party  grieved,  he 
may  recover  damages  in  addition  to  the  pen- 
alty, North  v.  Wingate,  Cro.  Car.,  559  ;  Sayer, 
Damages,  71,  ed.of  1770,  "because,"  adds  the 
latter  book,  "  the  money,  it  being  a  sum  cer- 
tain, is  to  be  considered  as  a  debt."  And  see 
Thomas  v.  Edwards,  as  reported  in  3  Anst., 
804,  wherein  the  judgment  was  pretty  much 
all  for  costs,  and  yet  interest  was  allowed. 

But  take  the  case  in  the  same  light  as  if  the 
judgment  had  been  for  damages  arising  from 
the  assault  and  battery.  It  is  said  there  is  no 
adjudication  reported,  that  interest  may  be  re- 
covered in  debt  on  judgment  fora  tort.  That 
may  be  so.  But  I  imagine  that  a  dictum  of 
Chancellor  Walworth  speaks  the  sense  of  all 
161*]  the  N.  Y.  Bar,  and  is  according  *to 
our  judicial  practice.  He  says,  in  Stafford  v. 
Molt,  3  Paige,  100,  "strictly  speaking,  the 
amount  due  on  a  judgment  in  tort  is  the  sum 
for  which  the  judgment  is  entered,  although  a 
court  or  jury,  in  an  action  of  debt  thereon, 
may  give  interest,  by  way  of  damages  for  the 
detention  of  the  debt."  In  Watson  v.  Fuller, 
6  Johns.,  284,  it  is  conceded  that  you  may 
bring  a  fresh  action  for  interest  on  a  judgment. 
Per  Kent,  Ch.  J. ,  citing  Ld.  Loughborough. 
In  Winslow  v.  Assignees  of  Ancrum,  M'Cord, 
Ch.,  104,  Johnson,  ./.,  said:  "As  a  general 
proposition  there  can  be  no  question  that,  in 
an  action  at  law  founded  on  a  judgment,  the 
plaintiff  would  be  entitled  to  recover  interest 
on  the  amount  of  the  judgment."  In  Prince 
v.  Lamb,  Breese,  299,  Smith,  J.,  said:  "The 
judgment  is  a  debt;  and  may  be  assimilated  to 
a  contract  to  pay  a  certain  sum  with  interest. 
Such  interest  is  recoverable  as  a  part  of  the 
contract,  in  the  present  case,  by  way  of  dam- 
ages for  the  detention  of  the  debt,  the  interest 
being  a  part  of  the  judgment."  In  Sayre  v. 
Austin,  3  Wend.,  497,  Sutherland,  /.,  said  that 
a  judgment  is  the  highest  evidence  of  a  debt 
known  to  the  law.  "It  certainly  savours  some- 
what of  extravagance,  to  maintain  that  the 
judgment  is  not  a  debt  due  in  every  possible 
sense  of  the  term.  It  is  a  debt  due,  with  the 
interest  from  the  time  of  its  rendition."  In 
Qwinn  v.  Whittaker's  Admx. ,  1  Har.  &  J. ,  755, 
'Chase,  Ch.  J.,  stated  it  to  be  established  in 
Md.,  that  "every  judgment  for  money  will 
carry  interest  from  the  obtention  of  it,  unless 
by  the  terms  consented  to  by  the  parties,  or  the 
nature  of  the  judgment,  interest  is  not  demand- 
able,  or  only  so  in  a  particular  way." 

All  these  things  may  be  truly  said,  irrespect- 
ive of  the  nature  of  the  original  cause  of  ac- 
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tion,  and  most  of  them  seem  to  have  been  so 
said.  They  apply  as  well  to  judgments  of 
wrongs  as  on  contracts;  on  contracts  which  do 
not  carry  interest,  as  well  as  on  those  that  do; 
and  why  not  with  good  reason  ?  The  allow- 
ance of  interest  in  this  State  is  founded  much 
on  the  idea  of  a  previous  liquidation  of  the 
claim  upon  which  it  is  demanded;  a  judgment 
is  the  surest  means  of  liquidation,  and  in  good 
sense,  I  have  yet  to  learn,  *why  should  [*162 
it  be  esteemed  unjust  to  allow  interest  on  a 
sum  thus  apparently  due  for  a  positive,  per- 
haps a  very  gross  injury,  while  the  contrary  is 
clearly  holden  of  a  merenonfeasance,  the  non- 
payment of  a  debt  due. 

I  do  not  consider  Crewze  v.  Hunter,  2  Ves., 
Jr.,  157,  an  authority  against  the  plaintiff .  On 
the  contrary,  several  expressions  of  Ld.  Lough- 
borough,  in  the  course  of  the  cause,  which  he 
appears  to  have  considered  with  great  atten- 
tion, may  be  taken  as  a  concession  that  inter- 
est was  recoverable  in  an  action  on  a  judgment 
generally.  I  confess,  however,  that  I  have 
been  equally  unfortunate  with  the  counsel,  in 
my  endeavor  to  extract  any  certain  guide  from 
positive  authority.  In  England  the  cases  are 
conflicting,  though  I  am  inclined  to  think  the 
balance  of  opinion  to  be  that  interest  is  not  al- 
lowable in  an  action  on  a  judgment,  unless  the 
original  demand  carried  interest.  Butler  v. 
Stoveld,  8  Moore,  412.  I  do  not  go  over  their 
cases.  Thomas  v.  Edwards  is  a  specimen  of 
the  English  authorities.  It  occurs  twice.  In 

2  Anst,,  558;  35  Geo.  III.,  the  court  denied 
that  the  plaintiff  could  have  interest;  but  when 
he  came  to  his  final  judgment,  some  two  years 
after,    they  allowed  it,  though   the  original 
judgment  was  said  to  be  nearly  all  for  costs. 

3  Id. ,  804.     What  the  residue  was  for,  neither 
the  counsel  nor  court  deemed  it  material  to 
inquire,  so  far  as  we  can  see  from  the  report. 
Another  instance :  In  Atkinson  v.  Braybrooke, 

4  Camp.,  380,  Ld.  Ellenborough  said  a  foreign 
judgment  (in  Jamaica)  constituted  only  a  sim 
pie. contract  debt  and,  therefore,  did  not  carry 
interest ;  while  in  respect  to  another  Jamaica 
judgment,  Graham,  B.,  said,  had  the  plaintiff 
brought  assumpsit,  he  might  have  recovered 
interest  by  way  of  damages.     Doran  v.  O'Reil- 
ly, 3  Price,  250.     It  appeared  by  the  affida 
vits  read  in  the  cause,  that  interest  had,  in 
fact,  been  recovered  in  the  K.  B.  in  an  ac- 
tion of  debt.     As  late  as  1823,  we  find  the  jus- 
tices of  the  C.  P.  doubting  whether  interest 
might  not  be  allowed  even  where  the  original 
demand  did  not  carry  interest.     Butler  v.  Sto- 
veld, ut  supra.      Several  of  the  neighboring 
States  have  I  perceive,  very  wisely  settled  the 
question  by  statute;  while  Ky.  *seems  [*163 
at  one  time  to  have  denied  interest  on  judg- 
ments   altogether.      Heydle  v.    Hazlehurst,   4 
Bibb.,    19,    Court  of  Appeals.     Afterwards, 
however,  the  court  went  to  the  opposite  and 
more  reasonable  extreme.     They  said  the  jury 
might  allow  interest  by  way  of  damages,  in 
debt  on  a  judgment  for  damages.     Smith  v. 
Todd,  3  J.  J.  Marsh.,  306;  and  see  per  Ewing, 
J..  in  Shockey  v.  Olasford,  6  Dana,  16,  17. 

We  think  the  latter  principle  the  more  rea- 
sonable.    A  new  trial  is,  therefore,  denied. 
New  trial  denied. 

Cited  in— 3  Hill,  429;  2  Barb.,  668;  43  How.  Pr., 
284  ;  20  Wis.,  611. 
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.  I  rf>if  ration— Agreement  for  Submission  Provid- 
ing for  Stipulated  Damages  as  a  Penalty  for 
Kiilure  to  Perform— Held,  to  Apply  to  Award, 
not  to  Failure  to  Notify  of  Meetiw  of  Arbitra- 
tor*—Penalty— Liquidated  Damages. 

Wherepartiesenteredlntoasubinlssion  to  arbi- 
tration, and  bound  themselves  in  a  penalty  of  a 
specified  sum  as  stipulated  damages,  to  be  paid  by 
the  party  failing  '«  performance ;  and  the  submis- 
«ij..ii  niiitaiiiiMl  H  stipulation  that  one  of  the  parties 
•iiioulil  give  notice  of  five  days  to  the  other  of  the 
time  ot  tin-  meeting  of  the  arbitrators,  it  was  held, 
in  an  action  brought  on  the  submission,  assigning  as 
a  1 1 reach  the  omission  to  give  such  notice,  that  the 
liquidated  damages  could  not  be  recovered  for  such 
omission,  and  if  the  party  was  liable  for  the  pay- 
ment of  such  damages,  they  could  be  enforced  only 
for  not  performing  the  award  when  made. 

It  seems,  however,  that  even  in  the  case  of  the 
non-performance  of  the  award,  the  sum  specified  in 
the  submission  would  be  considered  only  as  a  pen- 
alty, and  not  as  liquidated  damages;  that  in  such 
cases  the  specified  sum  will  not  be  held  as  liquidated 
damages,  except  where  it  is  manifest  the  parties 
so  intended,  and  where  it  is  difficult  if  not  impossi- 
ble, from  the  circumstances  of  the  case,  for  a  jury 
to  arrive  at  a  satisfactory  conclusion  as  to  the 
amount  of  damages  to  be  allowed. 

Citations— Wate.  Arb.  &  Aw.,  73 ;  17  Wend.,  447. 

TVEMURRER  to  declaration.  The  plaintiff 
\J  declared  in  debt  for  a  penalty  as  stipu- 
lated damages,  on  the  following  agreement : 
"  Whereas,  unfortunately,  a  difficulty  has 
heretofore  existed  between  Jacob  McGinnis, 
of,  etc.,  and  Harvey  Hoag,  of,  etc.,  of  and 
concerning  sundiy  deal  and  traffic,  etc.,  now, 
therefore,  to  put  an  end  to  all  dispute,  etc.,  it 
is  hereby  reciprocally  agreed  by  and  between 
the  said  parties,  that  all  their  difficulties  shall 
be  submitted  to  the  arbitrament  of  D.  J.  H. 
and  E.  S.,  both  of,  etc.,  to  be  submitted  as  fol- 
lows, viz.:  each  of  said  parties  to  appear  be- 
1H4*]  fore  the  *said  arbitrators,  any  time 
hereafter,  so  as  the  said  award  be  made  in 
writing,  under  their  hands  and  seals,  on  or  be- 
fore the  first  day  of  June  next,  etc.,  said  arbi- 
trators to  meet  at,  etc.  The  parties  are  to  ap- 
pear before  the  said  arbitrators,  each  to  tell 
theirown  stories  on  honor,  and  to  have  no 
other  witnesses,  and  from  their  stories  the  said 
arbitrators  are  to  make  their  award,  if  they 
can.  And  if  they  cannot  agree  on  their  said 
award,  then,  and  in  that  case,  said  arbitrators 
are  to  agree  on  a  third  person,  and  the  award 
of  any  two  of  them  is  to  be  final  between  the 
parties,  under  the  penalty  of  one  hundred  dol- 
lars, to  be  paid  by  the  defaulting  party  to  the 
one  abiding  thereto,  this  being  the  stipulated 
damages  agreed  upon  by  and  between  the  said 
parties.  It  is  also  stipulated  that  the  said  Mc- 
Ginnis shall  give  said  Hoag  five  days  notice  of 
the  time  for  said  arbitration.  In  case  of  sick- 
ness of  the  said  parties,  whereby  the  said  agree- 
ment shall  fail,  then  and  in  that  case  there 
-hall  be  no  penalty  attach.  In  witness,  etc., 
this  5th  day  of  March,  1836."  [Signed  and 
sealed  by  the  parties.]  The  breach  alleged 
was,  that  McGinnis  dia  "  not  give  to  him,  the 
said  Hoag,  five  days'  notice  of  the  time  for 
said  arbitration,  as  conditioned  in  the  said  writ- 
ing obligatory,  or  any  other  notice  whatsoever; 
but  wholly  neglected  and  refused  so  to  do, 
contrary  to  the  tenor  and  effect  of  the  said 
writing  obligatory  ;  by  occasion  whereof  the 
said  plaintiff  hath  been  greatly  damaged,  in 


not  receiving  his  just  demands,  arising  out  of 
their  difficulties  aforesaid,  viz.:  the  sum  of 
$100,  of  and  from  the  said  defendant,  and  hath 
been  put  to  great  trouble  and  expense  in  being 
kept  out  of  the  same,  and  their  accounts  and 
matters  otherwise  being  unsettled."  By  means, 
etc.,  whereby  an  action  hath  accrued,  etc.,  to 
demand  the  sum  of  $100,  etc.  Demurrer  and 
joinder. 

Messrs.  Adams  and  Watson,  for  defend- 
ant. 

Mr.  J.  D.  Jordan,  for  plaintiff. 

*Kyihe  Court, Covreu.J.  Theplaint-PlOS 
iff 's  pleader  supposes  that  the  liquidated  dama- 
ges were  intended,  among  other  things,  as  a  com- 
pensation for  not  giving  notice  of  the  hearing. 
I  think  not.  The  language  of  the  parties  is 
shortly  this:  "  The  award  is  to  be  final  be- 
tween the  parties,  under  a  penalty  of  $100,  to 
be  paid  by  the  defaulting  party  to  the  one  abid- 
ing thereto"  (*.  e. ,  the  award).  The  parties  not 
being  lawyers,  supposed  that  even  after  the 
award,  one  might,  as  the  vulgar  phrase  is,  "fly" 
or  "  back  out,"  and  the  penalty  was  hung  up 
in  terrorem  to  prevent  such  a  consequence.  It 
is,  after  all,  but  the  usual  penalty  for  not  per- 
forming an  award.  Suppose  that  had  been  for 
the  payment  of  money,  only  six  cents,  to  the 
plaintiff,  ought  he  to  have  the  "due  and  forfeit 
of  his  bond?"  So.  if  the  defendant  had  re- 
voked the  authority  to  award,  on  being  con- 
vinced that  his  judges  were  not  indifferent. 
After  all  the  substantial  provisions  and  this  pen- 
alty for  not  abiding  the  award,  comes  the  col- 
lateral provisions  regulating  the  practice  be- 
tween the  parties.  To  this  the  penalty  cannot 
be  made  applicable  without  straining  and  forc- 
ing the  apparent  meaning  of  the  parties  beyond 
all  precedent.  It  is  supposed  that  the  defendant, 
by  omitting  the  notice,  defeated  the  arbitra- 
tion. Not  so.  It  is  of  the  nature  of  such  a  pro- 
ceeding, that  either  party  may  give  notice  and 
convene  the  arbitrators.  Wats.  Arb.&  Awards, 
73.  A  stipulation  by  one  party  to  give  so  many 
days'  notice  does  not  curtail  the  power  of  the 
other  to  proceed  in  the  usual  way.  The  agree- 
ment might  fail  by  reason  of  sickness,  or  in 
various  ways,  besides  omitting  the  notice. 

But  it  would  be  a  sufficient  argument  for 
withholding  the  penalty,  if  the  question  were 
equal  whether  the  parties  intended  the  pay- 
ment of  $100  for  not  giving  the  notice,  or  did 
not  so  intend.  I  do  not  think  that  penalties 
like  this  (for  they  are  seldom  anything  other 
than  penalties)  should  be  favored.  I  yielded 
my  assent  to  the  opinion  in  Dakin  v.  William*, 
17  Wend.,  447,  for  the  reason  which  there  gov- 
erned the  Chief  Justice,  viz. :  because,  on  the 
whole  contract,  we  could  not  doubt  the  parties 
intended  that  the  damages  should  be  paid  for 
violating  the  stipulation  in  question,  and  be- 
cause *it  was  difficult,  not  to  say  im-  [*1CJO 
possible,  from  its  nature,  that  the  damages  for 
a  breach  could  be  ascertained  by  a  jury.  The 
latter  may  be  said  of  failing  to  give  the  five 
days'  notice;  but  we  want  the  clear  intent  of 
the  parties,  that  such  an  omission  was  to  be 
punished  by  such  a  disproportionate  fine.  It 
is  evidently  upon  that  clear  intent  that  Dakin 
v.  Williams  went ;  and  that  could  the  Chief 
Justice  have  brought  himself  to  doubt  he  would 
never  have  consented  to  apply  the  penalty.  It 
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is  commonly  hard  enough  in  such  cases  that  we 
should  be  bound  by  the  letter;  though  such  is 
the  result  of  the  cases, where  liquidation  is  im- 
possible. The  creditor  is  a  very  apt  apprentice 
in  the  art  of  enlarging  any  opening  which  the 
law  leaves  him  for  encroachment ;  while  the 
debtor,  especially  if  he  be  poor  or  embarrassed, 
is  most  complying;  and  could  he  have  his  way 
would  prove  his  own  worst  enemy.  Hence  our 
usury  laws,  and  the  system  of  equitable  relief 
against  penalties.  To  allow  of  the  use  of  pen- 
alties as  damages,  at  the  unlimited  discretion 
of  the  parties,  would  lead  to  the  most  terrible 
oppression  in  pecuniary  dealings.  The  fair 
ami  just  rights  of  the  creditor  are  worthy 
of  all  protection;  but  no  more  than  the  debtor's 
right  to  exemption,  from  what  is  beyond  an 
honest  compensation  to  his  creditor. 

On  this  declaration  I  am  clear  there  should 
be  judgment  against  the  plaintiff. 

judgment  for  defendant,  with  leave  to  tJie 
plaintiff  to  amend. 

Cited  in— 1  Denio,  465 ;  38  N.  Y.,  75 ;  5  Trans.  App., 
310;  36  How.  Pr.,  331;  1  E.  D.  S.,  581. 
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Indictment  for  Murder — At  Common  Law — 
Malice  Aforethought— 8ui"plusage— Depositions 
— Irregularities  of  Coroner  in  Taking — Statute 
— Charge  to  Jury — Associate  Judge  of  C.  P. 
in  City  of  New  York — Jurisdiction  of — Court 
of  Oyer  and  Terminer —  Who  may  Hold. 

An  indictment  for  murder  at  the  common  law, 
viz.:  charging  the  act  to  have  been  done  with  malice 
.aforethought,  is  not  vitiated  by  the  addition  of  the 
words,  "that the  act  was  done  from  a  premeditated 
design  to  effect  the  death  of  the  deceased;"  such 
latter  words  may  be  rejected  as  surplusage. 

An  entry  indorsed  on  an  inquisition  of  murder 
taken  by  a  coroner  purporting  to  be  the  examina- 
tion of  witnesses,  will  not  be  recognized  as  duly 
taken  under  the  statute  if  it  have  not  a  jurat  or  cer- 
tificate of  the  coroner,  that  the  witnesses  were 
sworn,  and  it  be  not  shown  to  be  in  the  handwriting 
of  the  coroner  or  taken  under  his  direction,  and  that 
the  witnesses  were  in  fact  sworn,  and  that  their  tes- 
timony is  stated  truly. 

It  seems  that  depositions  taken  in  pencil,  instead 
of  being  properly  written  out,  would  not  be  consid- 
ered as  taken  in  compliance  with  the  statute. 

The  fact  that  a  judge  in  his  charge  to  a  jury  in  a 
criminal  case,  after  alluding  to  the  influence  of 
proof  of  good  character  in  a  doubtful  case,  called 
the  attention  of  the  jury  to  the  want  of  such  proof 
in  the  case  before  them,  is  no  cause  for  granting  a 
new  trial,  where  in  other  respects  the  charge  is  un- 
exceptionable. 

The  associate  judge  of  the  C.  P.  of  the  City  of  N. 
Y.,  appointed  under  and  by  virtue  of  the  Act  of 
Apr.  1, 1839,  has  authority,  two  aldermen  of  the  city 
being  associated  with  him,  to  hold  a  Court  of  Oyer 
and  Terminer  in  that  city. 

Where  a  trial  is  commenced  in  the  Oyer  and  Ter- 
miner of  N.  Y.,  the  circuit  judge,  the  associate  judge 
and  two  aldermen  presiding,  and  the  circuit  judge 
retires  from  the  Bench  during  the  progress  of  the 
trial,  and  does  not  again  return  whilst  it  continues, 
the  trial  is  notwithstanding  regular,  and  if  a  convic- 
tion takes  place,  the  sentence  of  the  law  will  not  be 
suspended  on  account  of  such  departure  of  the  cir- 
cuit judge. 

Citations  -2  R.  S.,  129  to  145,  3d  ed..  sees.  3,  5,  6.  12, 
22,  23,  28,  35-42 ;  Laws,  1834,  ch.  94,  p.  118  ;  Laws, 
1839,  p.  96;  12  Johns..  102;  14  Johns.,  484;  I  Phil.  Ev., 
202, 203,  371, 379,  7th  Lond.  ed.;  13  Wend.,  159;  9  Co..  67, 
a,  ft ;  I  Plowd.,  98:  Fost.  Cr,  L.,  104;  1  Brod.  &  B.,  473; 
2  East,  P.  C..  513,  515.  516 ;  1  Chit.  Cr.  L.,  637,  8,  9  ;  12 
Wend.,  78;  14  Wend.,  111. 

rPHE  prisoner  was  convicted  in  July,  1839,  at 
-L  the  N.  Y.  Oyer  and  Terminer,  of  the  mur 
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der  of  one  Peter  Fitzpatmck.  The  first  count 
of  the  indictment  charged,  "that  the  prisoner, 
Feb.  13,  1839,  with  f'  rce  and  arms,  etc.,  at  the 
first  ward  of  the  City  of  N.  Y.,  in  and  upon 
Fitzpatrick,  feloniously,  willfully  and  of  his 
malice  aforethought,  and  from  a  premeditated 
design  to  effect  the  death  of  Fitzpatrick,  did 
make  an  assault;  and  with  a  certain  knife,  etc., 
in  and  upon  the  groin  of  Fitzpatrick,  feloni- 
ously, willfully  and  of  his  malice  aforethought, 
and  from  a  premeditated  design  to  effect  his 
death,  did  strike  and  thrust,  etc.,  thereby  giv- 
ing him  a  mortal  wound  of  which  he  instantly 
died." 

*At  the  trial,  the  counsel  for  the  [*168 
prisoner  took  a  bill  of  exceptions,  in  which  it 
was  stated  that  the  cause  came  on  for  trial  at 
a  Court  of  Oyer  and  Terminer,  held  in  and  for 
the  City  and  County  of  N.  Y.,  July  10,  1839, 
before  the  Hon.  Ogden  Edwards,  Circuit  Judge 
for  the  first  circuit,  William  Inglis,  one  of  the 
Associate  Judges  of  the  Court  of  C.  P.  for  the 
City  and  County  of  N.  Y.,  appointed  under  and 
by  virtue  of  the  Act  of  Apr.  1,  1839,  entitled 
"An  Act  to  Repeal  the  Seventh  Section  of  the 
Act  Relating  to  the  Court  of  Common  Pleas  for 
the  City,  etc.,  and  to  Authorize  the  Appoint- 
ment of  an  Additional  Judge  ;"  and  Egbert 
Benson  and  Elijah  F.  Purdy,  Aldermen,  etc. 
Under  this  organization,  Judge  Edwards  pre- 
siding, a  jury  was  impaneled,  a  tales  directed, 
challenges  decided,  witnesses  examined,  and 
the  opinion  of  the  court  pronounced  by  Judge 
Edwards  on  several  questions  that  had  arisen 
as  to  the  admissibility  or  rejection  of  testimony, 
without  any  intimation  that  he  intended  to 
abandon  the  Bench  during  the  progress  of  the 
trial ;  he  then  withdrew  and  continued  absent 
during  the  remainder  of  the  trial.  Judge  In- 
glis and  the  two  Aldermen  remaining  and  they 
presiding,  the  trial  was  continued. 

The  murder  was  perpetrated  at  the  house  of 
one  Lawrence  Gaffney.  Timpson,  a  witness 
for  the  prosecution,  testified  that  he  saw  White 
there;  and  saw  several  men  shoving  him  out 
of  the  door  ;  after  which  he  did  not  see  him 
again.  The  district  attorney  then  put  this 
question  to  the  witness:  "  What  did  you  see 
after  that?"  The  prisoner's  counsel  objected 
to  this  question,  because  nothing  that  was  said 
or  done  in  the  absence  of  the  prisoner  was  ad- 
missible. The  court  overruled  the  objection 
and  the  prisoner's  counsel  excepted. 

William  H.  Wright,  another  witness  for  the 
people,  testified  that  he  knew  White;  that  he, 
the  witness,  was  at  Gaff ney's  (where  there  was 
a  house-warming)  several  times  in  the  course 
of  the  night,  when  the  homicide  was  commit- 
ted,and  gave  evidence  tending  materially  to  fix 
the  offense  upon  the  prisoner.  Wright  had  been 
examined  before  the  police;  and  his  deposition 
taken  there  was  read  in  evidence  by  the  coun- 
sel *for  the  prisoner.  He  there  stated  [*16J> 
that  he  did  not  know  White's  name  at  the  time; 
but  now  knew  it.  He  was  now  cross  examined 
as  to  his  deposition  before  the  police,  and  said: 
"I  did  not  express  any  doubt  about  who  did 
the  act.  I  did  not  then  recollect  his  name." 
He  admitted  that  he  had  been  examined  be- 
fore the  coroner,  on  the  occasion  of  the  ante- 
mortem  inquest  on  Edward  Dennon,  who,  as 
it  now  appeared,  was  wounded  by  the  prisoner 
in  the  same  affray.  The  inquest  was  taken  Feb. 
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18,  and  was  admitted  by  the  district  attorney 
to  have  been  duly  filed  by  the  coroner.  There 
was  an  indorsement  on  it  in  pencil  in  these 
words:  "Witnesses.  Wm.  H.  Wright.  Is  a 
watchman.  About  8  o'clock  this  morning  came 
along,  etc.,  and  found  they  were  quarreling, 
etc.,  and  told  the  young  men  to  go  away.  One 
of  them  came  up  and  jerked  the  door  open, 
and  saw  him  make  a  motion  to  stab:  and  from 
the  action  of  his  arm  have  no  doubt  he  did  stab 
him,  etc.  Soon  after  saw  him  make  another 
stab  at  another  man,  and  befell.  The  first  man 
did  not  fall.  Did  not  see  but  one  man  use  any 
instrument.  Edward  Dennon  was  one  of  the 
party,  etc.,  was  stabbed,  and  did  not  know  by 
whom,  etc.  Doctor  Charles  Fitzpatrick  says 
he  was  called  to  this  house  about  8  o'clock; 
found  the  wounded  man  Dennon,  etc." 

The  inquisition  and  the  indorsement  thereon 
were  offered  in  evidence  for  the  purpose  of 
contradicting  Wright's  testimony  on  this  trial. 
The  district  attorney  objected  to  the  reading  of 
the  indorsement,  on  the  ground  that  it  should 
first  be  proved  that  the  testimony  was  reduced 
to  writing  from  the  witness'  statement.  That  it 
was  evidently,  on  its  face,  an  imperfect  state- 
ment, and  not  a  part  of  the  inquisition.  That 
it  had  no  official  signature,  or  authentication, 
and  might  be  a  mere  private  memorandum  of 
the  coroner,  or  of  some  other  person  made  for 
his  own  use.  The  court  decided  that  the  inqui- 
sition was  admissible,  but  excluded  the  state- 
ment indorsed  thereon.  The  prisoner's  counsel 
excepted. 

In  charging  the  jury,  the  judge  told  them 
that  the  offense  was  within  the  first  count  of 
1 7O*]the  indictment,  should  they  be  *of  opin- 
ion that  the  killing  took  place  either  from  pre- 
meditated design  to  effect  the  death  either  of 
Fitzpatrick  or  any  other  person;  or  that  it  was 
perpetrated  by  an  act  imminently  dangerous 
to  others,  evincing  a  depraved  mind,  regard- 
less of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  par- 
ticular individual.  He  added,  "that  in  all 
doubtful  ciises,  when  the  scales  of  justice  are 
nicely  poised,  the  evidence  of  good  character 
and  a  virtuous  life  had  great  weight  in  turning 
the  balance  in  favor  of  the  prisoner.  That  in 
this  case  there  was  an  absence  of  such  testi- 
mony on  the  side  of  the  prisoner.'  To  this  ob- 
servation there  was  also  an  exception.  The  jury 
found  the  prisoner  guilty.  The  prisoner's 
counsel  having  procured  a  bill  of  exceptions  to 
be  signed,  the  sentence  of  the  law  was  sus- 
pended, and  the  proceedings  were  brought  up 
by  certiorari,  to  obtain  the  ad  vice  of  this  court. 
The  case  was  argued  here  by, 

Messrs.  D.  Graham.  Jr.,  and  S.  Stevens, 
for  the  prisoner. 

Mr.  J.  R.  Whiting.  District  Atty.  of  the 
City  and  County  of  N.  Y.,  for  the  people. 

By  the  Court,  Cowen,  J.  The  first  question 
made  by  the  prisoner's  counsel  arises  upon  the 
record,  and  respects  the  organization  of  the 
court  by  which  he  was  tried.  It  was  composed 
of  the  circuit  judge,  who  presided,  Judge  In- 
glis.  an  associate  judge  of  theN.  Y.  C.  P.,  and 
Messrs.  Benson  and  Purdy,  city  Aldermen. 
The  2  R.  8..  120,  2d  ed.,  sec.  8,  declares,  that 
each  of  the  circuit  judges  possesses  the  powers 
of  a  justice  of  the  Supreme  Court  in  the  Courts 
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of  Oyer  and  Terminer  and  Jail  Delivery.  By 
section  5,  the  circuit  judges  respectively  are  to 
appoint  the  times  and  places  of  holding  their 
circuit  courts  and  the  Courts  of  Oyer  and 
Terminer  within  their  circuits;  and  by  section 
6,  the  respective  circuit  judges  of  the  respect- 
ive circuits  comprehending  the  Cities  of  N.  Y. 
and  Albany,  have  an  unlimited  discretion  as  to 
the  place  of  holding  their  courts  within  these 
cities.  By  sec.  12,  p.  180,  it  is  made  the  duty 
of  the  respective  circuit  judges  to  attend  at  ihe 
appointed  places;  and  preside  in  the  Coui  i>  of 
Oyer  and  Terminer,  and  by  sec.  14.  each  justice 
of  the  Supreme  *Court  and  each  of  the  [*1  7  1 
circuit  judges,  have  power  to  preside  in  any 
Court  of  Oyer  and  Terminer  in  this  State, 
either  for  the  whole  or  a  part  of  the  time  for 
which  such  court  shall  continue. By  section  28, 
Courts  of  Oyer  and  Terminer  in  the  City  of  N. 
Y.  may  be  held  at  the  time  and  place  at  which 
any  Circuit  Court  may  have  been  appointed 
to  be  held,  by  one  or  more  of  the  justices  of  the 
Supreme  Court,  or  of  the  circuit  judges,  or  by 
the  first  judge  of  the  Court  of  C.  P.  of  the  city 
and  county,  together  with  the  mayor,  recorder 
and  aldermen  of  that  city,  or  with  any  two  of 
them.  So  far  the  Act  of  1830.  Then  came  the 
Statute  of  Apr.  11,  1834,  which  adds  an  asso- 
ciate judge  to  the  City  C.  P.  This  was  before 
holden  by  the  first  judge,  with  the  mayor,  re- 
corder and  aldermen,  or  by  the  first  judge, 
mayor  or  recorder  alone,  or  in  conjunction 
with  one  or  more  of  the  others;  2  R.  8.,  142, 
2d  ed.,  sees.  22,  23,  and  by  Id,,  145.  sec.  42, 
the  first  judge,  mayor,  recorder  and  aldermen, 
or  any  three  of  them,  of  whom  the  first  judge, 
etc.,  should  be  one,  Lad  power  to  hold  the  Gen- 
eral Sessions.  By  the  1st  section  of  the  Ad  of 
1834,  Sess.  L.  of  that  year.ch.  94,  p.  llH.which 
Act  is  also  incorporated  into  the  2  R.  S.,  144, 
145,  2d  ed.,  as  sections  35-41,  inclusive,  the  as- 
sociate judge  took  the  same  power  to  hold  the 
C.  P.  as  the  first  judge  before  had,  and  might 
equally  with  him,  authenticate  the  records  of 
the  court.  By  the  4th  section  (sec.  38,  in  2  R. 
S.)  he  also  took  with  the  first  judge  exclusive 
i  chamber  powers.  Then,  by  the  5th  section  (sec. 
39,  in  2  R.  S.)  it  is  enacted  as  follows :  "All 
the  powers  now  vested  in  the  said  first  judge 
by  virtue  of  the  statutes  of  this  State  relative 
to  any  legal  proceedings  are  hereby  given,  also 
to  the  said  associate  judge."  It  adds,  that  any 
proceeding  commenced  by  one,  may  in  his  ab- 
sence be  continued,  etc.,  and  perfected  by  the 
other.  The  6th  section  (sec.  40  in  2  R.  8.) con- 
fers upon  him  specifically  the  tsame  powers  as 
the  first  judge  to  preside  in  the  Courts  of  Gen- 
eral Sessions.  By  the  7th  section,  the  statute 
was  limited  to  five  years,  which  by  the  subse. 
quent  Statute  of  Apr.  1, 1889,  p.  96,  of  Sess.  L- 
of  that  year,  was  repealed,  and  provision  made 
for  still  an  additional  associate  judge.  The 
former  Act  of  1834  was  expressly  retained,  ex- 
cept the  limitation  ;  and  the  new  judge  is  '>y 
•section  2  invested  with  all  the  powers  [*1  7S£ 
of  the  first  judge.  The  object  of  the  Act  of 
1889  was  first  to  render  the  Act  of  1884  perpet- 
ual. Then  the  Act  declares,  in  a  separate  sec- 
tion, that  the  additional  judge  "shall  possess 
all  the  powers  now  vested  by  law,  in  the  said 
first  judge  of  the  said  court,"  t.  e.,  N.  Y.  C.  P. 
Looking  at  the  previous  statutes,  and  taking 
the  clauses  conferring  power  on  the  associate 
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judge,  in  the  Actof  1834,with  their  unrestrict- 
ed import,  there  would  seem  to  be  no  doubt 
that  the  associate  judge  took,  among  other 
powers,  those  of  the  first  judge,  in  respect  to 
the  Court  of  Oyer  and  Terminer.  Such  is  the 
obvious  sense  of  the  clause  which  invests  him 
with  all  the  powers  of  the  first  judge  by  virt- 
ue of  the  statutes  of  this  State  relative  to  any 
legal  proceedings.  One  of  his  statute  powers 
was,  to  hold  a  Court  of  Oyer  and  Terminer  in 
conjunction  with  two  aldermen.  It  would  be 
singularly  hypercritical  to  deny  that  this  is  a 
power  relative  to  a  legal  proceeding.  There  is 
nothing  in  the  words  which,  in  their  own  im- 
port, confine  them  to  sole  statute  powers  in  any 
legal  proceeding,morethan  to  a  power  exercisa- 
ble  in  conjunction  with  others.  The  first  judge 
had  both.  As  a  commissioner  in  certain  cases, 
he  might  act  alone,  wherein  it  was  seen  to  be 
useful  that  in  case  of  his  absence  the  proceed- 
ing should  be  continued  and  perfected  before 
the  associate;  and  so  vice  versa.  The  added 
clause,  therefore,  did  well  in  providing  for 
such  a  case;  and  may  be  satisfied  by  being  ap- 
plied accordingly,  without  giving  it  the  fur- 
ther effect  contended  for,  as  a  restriction  upon 
the  general  clause  conferring  on  him  all  the 
statute  powers  of  the  first  judge,  without  dis- 
crimination. These  general  words  were  also 
in  themselves  sufficiently  broad  to  make  the 
associate  a  judge  of  the  General  Sessions,  and 
I  think,  rendered  the  6th  section  unnecessary. 
I  admit  that  this  section  is  evidence  that  the 
Legislature  understood  the  general  words  as 
being  possibly  of  narrower  import  than  I  have 
supposed,  which,  for  more  abundant  caution, 
added  the  6th  section.  And  if  the  Act  of  1839 
were  a  mere  extension  of  the  powers  of  the  as- 
sociate judge  under  the  Act  of  1834,  to  Judge 
Inglis,  we  might  be  left  in  such  doubt  of  his 
power  as  to  call  for  a  pardon,  if  not  for  a  re- 
versal of  these  proceedings;  and  especially  aft- 
173*]  er  *  learning,  as  we  have,  that  practical- 
ly, the  Act  of  1834  has  not  been  understood  to 
confer  the  powers  of  a  judge  of  the  Oyer  and 
Terminer  on  the  associate  then  created.  The 
Act  of  1839,  however,  beside  retaining  the  Act 
of  1834,  goes  on  to  declare,  in  a  separate  sec- 
tion (sec.  2),  that  another  associate  judge  shall 
be  appointed  to  possess  all  the  powers  vested 
by  law  in  the  first  judge.  No  provisions  for 
conferring  specific  powers  occur  in  this  latter 
statute.  One  of  the  powers  spoken  of  as  vested 
by  law,  was  to  hold,  with  two  aldermen,  the 
Court  of  Oyer  and  Terminer.  That  has  been 
done  in  this  instance,  and  we  think  rightfully. 

It  is  equally  clear,  that  over  the  court  thus 
formed  Judge  Edwards  had  a  right  to  preside. 
By  one  of  the  sections  already  cited,  it  was 
made  his  general  duty  to  preside  at  all  the 
Courts  of  Oyer  and  Terminer  in  his  own  cir- 
cuit. By  another,  he  had  the  same  power  in 
that  or  any  other  Court  of  Oyer  and  Terminer, 
as  a  justice  of  the  Supreme  Court;  and  by  an- 
other section,  either  of  the  circuit  judges  may 
preside  for  the  whole  or  any  part  of  the  time 
during  which  any  Court  of  Oyer  and  Terminer 
continues. 

Then,  as  to  the  point  made  by  the  prisoner's 
counsel,  on  the  leaving  of  the  Bench  of  Judge 
Edwards,  after  the  trial  had  progressed  under 
his  direction.  It  is  true,  that  the  business  ar 
rangements  of  the  judges  should  be  such  as  to 
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secure  a  quorum  for  the  whole  trial;  and  we 
admit  that  judges  of  grade  and  number  suffi- 
cient to  constitute  a  legal  tribunal,  must  begin 
and  continue  through  with  the  trial.  But  that 
does  not  include  supernumeraries.  Any  one 
judge  of  this  court,  who  has  heard  the  argu- 
ment of  a  cause,  may  decide  it,  though  the  oth- 
er judges  were  present  when  the  argument  be- 
gan, and  were  called  away  before  it  closed.  So 
should  all  three  of  the  justices  of  this  court,  or 
three  circuit  judges,  commence  a  criminal  trial 
in  the  City  of  N.  Y.,  with  two  aldermen,  to- 
gether forming  a  court  of  Oyer  and  Terminer, 
and  two  of  the  justices  in  one  case,  or  of  the 
circuit  judges  in  the  other,  might  leave  the 
Bench  in  the  course  of  the  trial,  without  inter- 
rupting its  progress;  for  a  quorum  would  still 
remain,  consisting  of  the  same  judges  before 
whom  the  trial  began.  That  is,  in  effect,  the 
case  at  bar.  Here  Judge  Edwards  and  Judge 
Inglis,  both  and  each,  had  *the  same  [*174: 
powers  in  respect  to  the  Oyer  and  Terminer  of 
the  City  of  N.  Y.,  as  two  justices  of  this  court 
or  two  circuit  judges  would  have  under  the 
direct  provisions  of  section  28,  sub.  1,  2  R. 
S.,  132,  2d  ed.  Judge  Edwards  had  the  gen- 
eral power  to  associate  with  and  preside  over 
the  whole;  but  Judge  Inglis,  with  the  two  al- 
dermen, constituted  of  themselves  a  court  hav- 
ing the  same  powers  as  if  Judge  Edwards  had 
been  joined  with  them,  and  heard  and  passed 
upon  the  whole  matter.  With  the  abstract  fit- 
ness of  the  abdication  complained  of,  we  have 
nothing  to  do  on  this  writ  of  certiorari. 

As  this  case  is  important  in  itself,  and  any 
doubt,  not  to  say  mere  silence,  on  the  merits  of 
any  point  made,  might  call  for  its  review  on 
an  application  for  pardon,  or  perhaps  on  writ 
of  error  upon  a  record  of  judgment,  or  motion 
for  a  new  trial,  we  have  preferred  to  examine 
the  objection  founded  on  Judge  Edwards'  leav- 
ing the  Bench,  though  we  think  it  not  properly 
before  us  on  the  bill  of  exceptions.  To  present  it 
properly  now,  it  should  at  least  have  been  made 
a  part  of  the  general  record ;  short  of  that,  we 
are  inclined  to  think,  it  can  be  treated  as  no 
more  than  matter  of  irregularity  examinable 
on  motion  in  the  court  below.  A  special  entry 
of  the  facts  on  the  judgment  record,  after  sen- 
tence, would  present  a  different  question. 

There  is  nothing  in  the  objection  to  the  ques- 
tion which  Timpson  was  allowed  to  answer. 
It  was  insisted  that  what  was  said  or  done,  aft- 
er White  left,  was  inadmissible.  The  question 
related  to  what  the  witness  saw.  Suppose  he 
had  seen  Fitzpat rick  dead  of  the  wound  inflict- 
ed by  the  prisoner,  can  it  be  doubted  but  that 
he  might  have  stated  the  fact? 

With  regard  to  Wright's  supposed  deposition 
before  the  coroner, we  must  not  be  understood 
as  conceding  on  the  authority  of  the  cases  in 
respect  to  memoranda  under  the  Statute  of 
Frauds,  Merritt  v.  Clason,  12  Johns.,  102;  8. 
C.,  nom.  Glasonv.  Bailey,  14 Id.,  484,  on  error, 
that  depositions  may  be  drawn  up  with  a  pen- 
cil. But  there  are  several  other  difficulties. 
We  do  not  mean  to  say  that  any  of  these  lie  in 
the  legal  effect  of  the  writing,  though  it  is  im- 
possible to  see  that  it  conflicted  with  what 
Wright  had  said.  But  it  is  no  way  authenti 
cated;  and  though  the  law  presumes  that  the 
*coroner  reduced  the  testimony  of  the  [*17o 
witnesses  to  writing,  as  in  duty  bound  by 
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the  Statute  2  R.  8.,  622.  2d  ed.,  sec.  8,  yet  the 
same  statute  requires  that  the  written  testi- 
mony should  be  returned  by  him.  Here  he  has 
furnished  nothing  which  can  be  recognized  as 
an  official  return.  We  have  no  jurat;  nor  any- 
thing importing  that  the  witness  was  sworn. 
The  mil  of  exceptions  says  it  purported  to  be 
the  testimony  of  Wright;  but  sets  it  out  with 
the  inquisition,  and  all  the  marks  of  authen- 
ticity which  it  bore.  It  is  headed  witnesses; 
and  there  is  nothing  beside  to  import  that  it 
was  written  by  the  coroner,  or  under  his  direc- 
tion, nor  was  it  shown  or  offered  to  be  shown 
that  the  pencil  writing  was  in  his  hand.  Nei- 
ther he  nor  Wright,  nor  any  other  person, was 
sworn  to  show  that  this  statement  of  Wright's 
testimony  was  correct.  We  think  the  statute, 
in  requiring  the  coroner  to  make  a  return  of 
the  testimony  with  the  inquisition,  cannot  be 
satisfied  short  of  some  official  certificate  indi- 
cating that  the  witnesses  named  were  sworn  be- 
fore him,  to  the  matter  insisted  on  as  evidence. 
Testimony  taken  officially  under  thisstatute  is, 
under  circumstances,  evidence  against  the  pris- 
oner; 1  Phil.  Ev.,  371,  7th  Lond.  ed.;  and  it 
would  be  most  revolting  to  say  that  the  life  of 
a  man  should  in  any  degree  depend  on  such  a 
loose  pencil  sketch,  as  this  appears  to  have 
been.  At  least,  if  there  be  no  formal  authen- 
tication, there  should  be  proof  aliunde  that 
the  memorandum  presents  the  testimony  of  the 
witness  truly.  To  contradict  the  witness,  in  a 
case  where  no  testimony  has  been  properly  re- 
duced to  writing,  oral  evidence  may  be  given 
of  what  he  did  say.  The  alleged  deposition 
was  in  a  proceeding  to  which  the  prisoner  was 
not  a  party.  It  stood  on  the  ground  of  an  affi- 
davit made  in  a  proceeding  between  third  per- 
sons. In  such  case,  to  render  it  operative  as 
impeaching  testimony,  the  rule  has  been  laid 
down,  that  you  must  do  more  than  showing  it 
purports  on  its  face  to  have  been  sworn.  Proof 
aliunde  must  be  given  that  it  was  the  witness' 
statement.  1  Phil.  Ev.,  379,  7th  Lond.  ed. 

Next,  as  to  the  objection  for  variance  be- 
tween the  indictment  and  proof.  The  first 
count  is  for  murder  at  the  common  law.  True, 
it  interpolates  the  words  of  a  particular  subdi- 
1  76*]  vision  *of  the  Statute  of  Murder,  2  R. 
S. ,  546,  sec  5,  by  averring  that  the  stabbing 
was  with  a  premeditated  design  to  effect  the 
death  of  Fitzpatrick.  This  addition  did  not 
vitiate  the  complete  charge  of  murder  at  the 
common  law,  which  the  count  contains  inde- 
pendent of  the  allegation  of  premeditated  de- 
sign. You  may  reject  this  altogether,  and  still 
a  murder  remains  completely  charged  in  the 
technical  language  of  the  common  law.  The 
averment  of  premeditation  is  mere  surplusage. 
The  form  of  pleading  is  _not  altered  by  the 
statute;  and  a  common  law  indictment  lets  in 
the  proof  of  any  species  of  murder  as  defined 
by  the  section  cited.  All  these  were  murders 
at  the  common  law;  and  the  statute  is  declara- 
tory. So  the  court  below  charged;  and  the 
charge  is  entirely  sustained  by  the  good  sense 
of  People  v.  Enoch,  13  Wend.,  159.  It  is  the 
constant  practice  to  reject  the  words,  "  malice 
aforethought,"  in  the  common  law  indictment 
for  murder,  and  convict  of  manslaughter;  even 
a  distinct  species  of  homicide.  Mr.  Phillips 
says:  "  It  is  an  universal  principle  which  runs 
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through  the  whole  of  the  criminal  law,  that  it 
will  be  sufficient  to  prove  so  much  of  the  in- 
dictment as  charges  the  defendant  with  a  sub- 
stantive crime."  1  Phil.  Ev.,  202,  7th  Lond. 
ed.  In  MackaUey't  case,  9  Rep.,  67  b;  1 
Plowd.,  98,  the  murder  was  charged  to  have 
been  committed  in  resisting  a  sergeant  at  mace, 
who  had  a  precept.  The  evidence  was  that  he 
had  no  precept  but  made  the  arrest  ex  offldo  ; 
and  held  no  variance,  for  the  precept  was  but 
a  circumstance.  Phillips  says  that  in  an  indict- 
ment for  murder,  the  malice  is  but  a  circum- 
stance in  aggravation.  Hence  you  may  reject 
it,  and  prove  a  manslaughter.  1  Phil.,  203,  ed. 
before  cited.  On  a  charge  of  petit  treason,  the 
prisoner  may  be  found  guilty  of  murder. 
Swan  &  Jeffery's  case,  Foster,  Cr.  L.,  104.  An 
indictment  for  killing  with  a  dagger  is  sus- 
tained by  proof  of  killing  with  a  staff.  9  Rep., 
67  a;  King  v.  Clark,  1  Brod.  &  B.,  473.  On 
an  indictment  for  robbery,  the  prisoner  may 
be  convicted  of  simple  larceny,  2  East,  P.  C., 
513,  515,  516;  and  on  an  indictment  for  bur- 
glary and  stealing,  he  may  be  convicted  of  the 
latter  only.  Id.,  513.  In  all  these  cases  it 
might  have  been  said,  with  the  same  propriety 
as  in  the  case  at  bar,  *that  the  crime  [*  1  7  7 
was  set  out  with  the  addition  of  false  circum- 
stances entering  into  its  description,  or  identi- 
ty. Yet  such  circumstances  were  rejected,  as 
not  necessary  to  be  proved.  The  substance  of 
the  issue  was  proved  without  them;  and  noth- 
ing more  is  necessary.  Admit,  then,  that  the 
allegation  of  premeditation  was  false  as  indi- 
cating express  malice;  admit  that  it  was  a  cir- 
cumstance in  aggravation,  yet  it  may  be  dis- 
missed and  implied  malice  be  substituted. 

Mr.  Chitty,  after  giving  many  instances  in 
which  the  jury  may  divide  the  count;  by  find- 
ing only  a  part  of  it  to  be  true,  if  that  part 
constitute  a  complete  offense,  and  rejecting  the 
residue,  adds:  "The  only  exception  to  this 
rule  seems  to  be,  where  the  prisoner,  being 
originally  indicted  for  a  different  offense, 
would  be  deprived  of  any  advantage  which  he 
would  otherwise  be  entitled  to  claim.  Thus  he 
cannot  be  indicted  for  a  felony,  and  found 
guilty  of  a  misdemeanor;  "  but  the  reason  giv- 
en is,  that  he  would  thus,  among  other  things, 
be  deprived  of  a  copy  of  the  indictment,  and 
the  right  of  having  counsel.  Vide  1  Chit.  Cr. 
L.,  637-639.  Even  this  is  an  objection  which, 
under  our  system,  would  be  entirely  inappli- 
cable. Clear  as  the  doctrine  is  on  English  au- 
thority, it  seems  to  be  still  clearer,  therefore, 
with  us.  It  fully  sustains  the  charge  of  the 
court  below.  The  first  count  was  substantial- 
ly satisfied  by  proof  of  any  offense  which  is 
made  murder  by  the  statute. 

The  remark  of  the  judge,  that  a  doubtful 
case  should  be  turned  in  favor  of  a  prisoner  by 
proof  of  good  character  or  a  virtuous  life,  but 
that  the  present  case  wanted  both,  was  strictly 
true;  and  a  similar  remark  was  sanctioned  by 
this  court  as  proper  in  People  v.  Vane,  12 
Wend..  78.  I  once  made  a  like  remark,  add- 
ing that  probably  the  prisoner  could  not  make 
out  a  good  character,  inferring  this  from  bis 
admission  in  conversation,  that  lie  had  before 
been  in  the  State  Prison.  This  court  held  that 
I  had  improperly  let  in  the  admission  and  the 
remark  by  me,  in  connection  with  the  admis- 
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sion,  was  assigned  as  one  reason  why  the  judg- 
ment should  be  reversed.  People  v.  White,  14 
Wend.,  111.  That  is  going  far  enough. 
178*]  *The  case  at  bar,  is  but  the  common 
one  of  a  judge  pointing  out  to  the  jury  a  weak 
point  in  the  prisoner's  defense.  It  was  merely 
saying  ' '  the  defense  is  not  so  strong  as  if  he 
had  shown  a  good  character;"  unless  the  fur- 
ther objection  be  available,  that  the  expression 
was  equivalent  to  telling  the  jury  that  though 
they  should  hold  the  case  to  be  doubtful,  yet 
.  good  character  was  necessary  to  turn  the  scale 
in  his  favor.  That  would  have  been  wrong. 
The  whole  charge  is  not  before  us,  and  we 
must,  therefore,  intend  that  the  judge  charged 
the  direct  contrary,  viz. :  that  reasonable  doubt 
would  alone  entitle  the  prisoner  to  a  verdict  of 
acquittal.  Saying  so,  we  cannot  hold  it  a  fatal 
error  to  add  that  good  character  should  clear 
all  doubt  in  this  connection.  The  two  remarks 
taken  together  could  not  mislead  the  jury.  It 
might,  I  admit,  be  otherwise,  had  it  appeared 
in  the  bill  that  the  judge  withheld  the  usual 
caution  in  respect  to  reasonable  doubt. 

On  the  whole,  we  are  clear  against  all  the 
exceptions;  and  the  law  must  take  its  course. 
Our  order  is,  'that  the  record  be  remitted,  with  di- 
rections that  the  court  below  pass  sentence  on  the 
prisoner  at  the  next  Court  of  Oyer  and  Terminer 
in  the  City  of  N.  T. 

Reversed— 34  Wend.,  530, 

Conviction  of  offense  of  inferior  degree  to  that 
charged.  Cited  in-3  Hill  94;  23  N.  Y.,  184;  21  How. 
Pr..  244. 

Murder— Indictment,  sufficiency  of— Surplusage 
Distinguished^  N.  Y.,394. 

Disapproved— 3  Park.,  606. 

Explained— 37  N.  Y.,  424. 

Followed-80  N.  Y.,  514. 

Cited  in— 5  Trans.  App.,  384 ;  4  Abb.  N.  S.,  79. 

Courts  of  0.  &  T.— Constitution,  powers  and  juris- 
diction of.  Cited  in-47  N.  Y.,  333 ;  5  Park.,  645. 

Prisoner— When  life  involved,  cannot  waive  rights. 
Cited  in-3  Hun,  381 ;  5  T.  &  C.,  447. 

Also  cited  in-43  N.  Y.,  570  (3  Am.  Hep.,  742) ;  30  N. 
J.  L.,  186. 


WALSH  &  MALLORY  v.  OSTRANDER. 

Practice —  Verdict  and  Judgment  in  One  Cause 
as  Evidence  in  Another — Parties — Accountable 
Receipt,  Payable  in  Money  and  Goods — De- 
mand of  Goods —  When  Unnecessary — Set-off. 

Although  as  a  general  rule  a  verdict  and  judgment 
in  one  cause  cannot  be  given  in  evidence  in  another 
cause,  unless  it  be  between  the  same  parties  and  for 
the  same  matter,  still  in  an  action  by  A  against  B, 
for  money  had  and  received,  it  is  competent  for 
the  plaintiff  to  give  in  evidence  a  verdict  and  judg- 
ment in  a'  suit  by  B  against  A  and  C,  to  rebut  proof 
that  the  money  claimed  was  appropriated  to  the  de- 
mand of  B  against  A  and  C,  and  to  show  by  parol 
proof  that  in  the  action  against  A  and  C.  the  whole 
demand  of  B  was  claimed,  and  no  credit  given  for 
the  money  now  sought  to  be  rec9vered. 

Where  an  accountable  receipt  is  given— by  which 
the  receiptor  agrees  to  pay  to  A  the  amount  of  a 
note  to  be  collected  by  him— part  in  cash  and  part 
in  goods,  no  demand  of  the  goods  is  necessary, if  the 
receiptor  after  receiving  payment  of  the  note  in- 
sists upon  applying  the  money  to  a  demand  owing 
to  him  by  A  and  another  person. 
179*]  *Although  the  receiptor  in  such  case  had 
a  joint  demand  against  A  and  such  third  person,  he 
was  not  entitled  in  an  action  by  A  against  him  to 
set  off  the  money  collected  on  the  note. 

"Citations-8  Conn.,  513,  521 ;  Walk.,  353. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Ostrander  sued  Walsh  and  Mal- 
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lory  for  money  had  and  received  to  his  use, 
and  on  the  trial  of  the  cause  proved  that  Dec. 
3,  1836,  he  gave  to  the  defendants  a  promissory 
note  of  one  N.  C.  Platt,  for  the  sum  of  $535, 
payable  Nov.  12,  1837,  for  which  the  defend- 
ants gave  him  a  receipt  on  account,  and  it  was 
agreed  that  the  plaintiff  might  trade  out  a  part 
then,  and  the  balance  six  months  thereafter. 
The  plaintiff  took  goods  to  only  the  amount 
of  $358.  Nov.  24,  1837,  the  defendants  col- 
lected on  the  note  of  Platt  the  sum  of  $505, 
and  the  plaintiff  brought  his  action  to  recover 
the  balance  due  to  him.  The  defendants  in- 
sisted that  they  had  the  right  to  appropriate 
such  balance  towards  satisfaction  of  a  joint 
demand  they  held  against  the  plaintiff  and  one 
Gould,  and  produced  evidence  to  show  that  the 
balance  had  been  thus  appropriated  in  the 
books  of  account,  of  both  themselves  and  the 
plaintiff;  to  rebut  which  evidence,  the  plaint- 
iff produced  a  record  of  judgment  in  an  action 
prosecuted  by  the  defendants  against  the  now 
plaintiff  and  Gould,  for  goods  sold,  in  which 
they  recovered  the  lull  amount  of  their  demand 
against  Ostrander  and  Gould,  without  credit- 
ing any  sum  whatever  as  received  on  the  note 
of  Platt;  to  the  introduction  of  which  record, 
and  the  proof  of  what  transpired  on  the  trial, 
the  defendants  objected;  but  the  objections 
were  overruled,  and  the  defendants  excepted. 
Previous  to  the  introduction  of  this  proof,  the 
defendants  had  moved  for  a  nonsuit,  on  the 
grounds:  1.  That  to  sustain  the  action  the 
plaintiff  was  bound  to  show  a  demand  of  goods 
in  payment  of  the  receipt;  and  2.  That  as  the 
plaintiff  was  indebted  to  the  defendants  jointly 
with  Gould,  the  defendants  had  a  right  to  ap- 
ply the  balance  of  the  money  received  from 
Platt,  towards  satisfaction  of  such  joint  indebt- 
edness— which  motion  was  overruled,  and  the 
defendants  excepted.  The  presiding  judge 
charged  the  jury  that  the  plaintiff  was  entitled 
to  recover  unless  they  should  find  that  there 
ha^d  *been  an  appropriation  of  the  bal-  [*18O 
ance  received  by  the  defendants  on  Platt's  note, 
with  the  assent  of  the  plaintiff.  To  which 
charge  the  defendants  excepted.  The  jury 
found  for  the  plaintiff,  the  amount  of  the  bal- 
ance with  the  interest  thereof,  and  judgment 
was  entered  accordingly.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  H.  P.  Hastings,  for  plaintiffs  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Co-wen,  J.  The  question 
whether  the  balance  claimed  by  the  plaintiff 
below  had  been  extinguished  by  an  application 
of  it  to  the  payment  of  the  debt  due  from  him 
and  Gould  jointly  was  left  to  the  jury  under 
the  proper  qualifications,  and  they  have  found 
that  it  was  not.  There  was  nothing  in  evidence 
on  that  question  to  conclude  the  judge  or  jury, 
and  the  only  point  calling  for  consideration 
grows  out  of  the  objection  that  the  previous 
suit  and  proceedings  in  the  N.  Y.  C.  P.  were 
inadmissible.  As  to  the  competency  of  these, 
the  familiar  ground  is  taken  that  to  be  evi- 
dence in  one  cause  a  verdict  or  judgment  in 
another  must  have  been  between  the  same  par- 
ties, as  well  as  in  respect  to  the  same  matter. 
The  proposition  is  perfectly  correct,  but  has 
no  application  to  the  proceedings  in  the  C.  P., 
when  taken  in  connection  with  the  purpose 
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for  which  they  were  offered  as  evidence.  The 
proposition  is  confined  to  cases  where  the  rec- 
ord in  another  suit  is  offered  to  prove  that  the 
<|Mi-stion  in  the  pending  cause  was  decided  in 
the  other,  and  to  infer  that,  as  it  is  a  thing 
which  has  before  been  passed  upon  in  judg- 
ment, it  therefore  cannot  be  again  examined. 
When  used  for  other  objects,  as  in  deraigning 
a  title,  or  to  show  a  confession  or  an  act  done, 
the  reason  of  the  rule  ceases.  A  mere  stranger 
to  a  verdict  and  judgment,  for  instance,  who 
claims  land  in  virtue  of  a  purchase  upon  exe- 
cution, may  give  the  record  in  evidence.  A 
plea  of  guilty  to  an  indictment  for  an  assault 
and  battery  may  be  received  as  evidence  against 
the  defendant  in  a  civil  action  at  the  suit  of 
181*]  the  prosecutor;  an  *answer  in  chancery 
in  one  suit  is  admissible  in  another  between 
different  parties.  They  are  both  receivable, 
like  any  other  confession  of  the  fact ;  and,  by 
a  very  plain  parity  of  reasoning,  when  the  de- 
fendants in  the  case  at  bar  sued  in  the  C.  P. 
and  recovered  their  whole  demand  against 
Gould  and  Ostrander,  without  crediting  the 
debt  in  suit  by  Ostrander  alone,  it  is  an  admis- 
sion that  all  their  allegations  about  its  having 
been  before  applied  are  a  mere  pretense.  If  it 
had  been  before  applied,  they,  as  honest  men, 
should  have  seen  that  credit  was  properly  given 
on  the  former  trial.  It  is  treating  them  favor- 
ably, at  least,  to  say  that  they  then  fairly  with- 
held the  credit.  Their  conduct  in  that  suit, 
and  upon  that  trial,  thus  being  pertinent,  was 
receivable  as  a  part  of  the  res  gesta.  These 
views  are  sustainable  by  quite  a  number  of 
cases  which  I  have  examined.  I  will  refer  to 
one  or  two  of  them.  See  De  Forest  v.  Strong, 
8  Conn.,  513;  argument  of  Bissell.  J.,  Id.,  521. 
See,  also,  Wells  v.  Shipp,  Walker,  353,  in  which 
Nicholson,  J.,  said :  "  Although  these  records 
are  not  directly  between  the  plaintiff  and  de- 
fendant, yet  they  were  a  part  of  the  re*  gestte, 
out  of  which  the  present  action  had  grown. 
102 


They  were  circumstances  from  which  the  jury 
might  properly  deduce  facts;  and  the  court 
very  properly  permitted  them  to  go  to  the 
jury." 

There  cannot  be  a  doubt  that  oral  evidence 
was  admissible  to  show  what  in  fact  passed  on 
the  trial ;  and  the  act  of  the  attorney  in  with 
holding  the  credit  was,  in  legal  effect,  the  act 
of  his  principals.  Indeed,  the  plaintiffs  in  er- 
ror have,  to  this  day,  holden  on  to  the  verdict 
obtained  there,  which  they  wish  us  now  to  de- 
cide was  obtained  without  their  authority. 
Nothing  of  reducing  that  verdict  by  a  credit 
has  been  heard  in  the  course  of  this  cause  till 
it  came  to  argument  on  the  writ  of  error  be- 
fore us.  To  reverse  this  judgment  would  be 
to  say  they  may  recover  the  same  money  twice. 

It  is  singular  that  we  should  have  a  serious 
objection  now  raised,  that  the  goods  due  for 
the  note  were  not  demanded  before  the  plaint- 
iffs in  error  were  sued.  They  had  declared 
their  intention  to  withhold  payment,  both  in 
goods  and  in  *money,  and  insisted  on  [*18i2 
applying  the  money  to  the  joint  debt  of  Ostran- 
der and  Gould;  and  this  after  they  had  got  the 
money  of  Platt.  They  have  gone  on  to  litigate 
this  suit,  on  the  ground  that  they  had  a  right 
so  to  apply  it.  For  the  law  to  say  that  this 
was  a  case  for  demand,  either  of  goods  or 
money,  would  be  to  exact  a  most  idle  and  ex- 
travagant act  of  courtesy. 

The  Chief  Justice  was  clearly  right  in  saying 
that  the  contract  was  with  Ostrander  alone. 
It  was,  therefore,  not  a  case  in  which  the 
plaintiffs  in  error  could  claim  to  apply  or  set 
it  off  against  a  demand  due  from  him  and  an- 
other, without  an  express  or  implied  agree- 
ment of  the  parties  so  to  apply  it.  That  there 
was  any  such  agreement  the  jury  have  denied 
by  their  verdict. 

Judgment  affirmed. 

Cited  in-3  Hill,  581 ;  11  Barb.,  86. 
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Partnership — Dissolution  of — Actual  Notice  must 
be  Brought  Home  to  all  Persons  with  whom  the 
Firm  has  had  Dealings — Notice  in  Newspaper, 
Insufficient — Bank  which  has  Discounted  Firm 
Note  Entitled  to  Actual  Notice — Renewal  of 
Note — Note  by  one  of  the  Partners  in  Lieu  of 
Firm  Note. 

In  case  of  the  dissolution  of  a  copartnership  act- 
ual notice  of  the  dissolution  must  be  brought  home 
to  all  persons  with  whom  the  firm  has  had  dealings, 
to  protect,  as  to  such  persons,  one  partner  from  tne 
acts  of  another  in  the  use  of  the  partnership  name 
after  the  dissolution. 

Where  a  note  was  made  by  a  firm  in  the  copart- 
nership name,  which  was  discounted  by  a  bank  for 
•the  accommodation  of  the  payee,  and  was  repeat- 
edly renewed,  it  was  held  that  the  firm  must  be  con- 
sidered as  having  had  dealings  with  the  bank  within 
the  meaning  of  the  rule  requiring  actual  notice  of 
the  dissolution. 

Proof  that  the  bank  took  a  newspaper  in  which 
notice  of  the  dissolution  was  published  was  held  not 
to  amount  to  actual  notice. 

It  seems,  however,  that  the  rule  of  actual  notice 
would  not  be  applied  to  every  person  through  whose 
hands,  in  the  ordinary  course  of  business,  the  paper 
of  the  firm  had  passed,  but  would  be  limited  to  those 
who  were  in  the  habit  of  taking  the  paper  under 
circumstances  where  the  knowledge  of  the  fact  on 
the  part  of  the  firm  might  be  legally  presumed. 

It  seems,  also,  that  the  acceptance  of  a  note  from 
one  of  several  partners,  for  a  debt  due  from  the 
firm,  in  lieu  of  the  note  of  the  firm  previously  given, 
will  not  discharge  the  other  partners  unless  there 
be  evidence  that  such  was  the  intent  of  the  transac- 
tion ;  and  that  the  new  note  remaining  unpaid,  the 
creditor  may  recover  his  debt  under  the  common 
counts,  in  an  action  against  all  the  members  of  the 
firm. 

Citations— 17  Johns.,  340:  2  B.  &  Aid.,  210 ;  4  Wash. 
C.  C.,  271 ;  Sm.  Merc.  L.,  51,  3d  Lond.  ed. ;  2  Bell, 
€om.,B40;  6  Cow.,  703;  2  Stark.,  2UO ;  1  Wend.,  Sll ; 
3  Day,  353 ;  8  Cow.,  77. 

ERROR  from  the  Supreme  Court.  The  Man- 
hattan Co.  brought  an  action  of  assumpsit 
184*J  *in  the  Superior  Court  of  the  City  of 
N.  Y.,  against  W.  Vernon,  P.  H.  Vernon  and 


NOTE.— Partnership  — Dissolution  —  Notice  — What 
sufficient.  For  a  full  discussion,  see  Lansing  v.  Gaine, 
2  Johns.,  300.  note.  See,  generally,  on  the  power  of 
individual  member  to  bind  ttrm,  Wells  v.  Evans,  20 
Wend.,  251,  note,  and  notes  cited. 
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S.  B.  Vernon,  on  a  promissory  note  made  by 
the  defendants,  for  the  sum  of  $1,700,  dated 
Apr.  15,  1833,  payable  60  days  after  date,  to 
John  A.  Moore  or  order,  which  was  indorsed 
by  the  payee,  and  by  the  firm  of  Hinton  & 
Moore.  The  defendants,  on  the  first  day  of 
Dec.,  1831,  were  partners  in  trade,  transacting 
business  under  the  name  of  "  William  Vernon 
&  Co.,"  and  continued  such  partners  until 
Feb.  28,  1833,  when  a  notice  of  the  dissolution 
of  the  firm  was  published  in  two  of  the  news- 
papers printed  in  the  City  of  N.  Y.,  one  of 
which  was  taken  by  the  Manhattan  Co.  or 
Bank,  and  was  proved  to  have  been  left  by  the 
carrier  of  the  paper  at  the  Bank.  This  notice 
stated  that  the  unsettled  business  of  the  firm 
would  be  adjusted  by  P.  H.  Vernon.  The 
note  in  question  was  drawn  by  P.  H.  Vernon, 
in  the  partnership  name,  and  W.  Vernon  re- 
sisted a  recovery  on  the  ground  of  the  dissolu- 
tion of  the  firm  previous  to  the  making  of  the 
note.  On  the  part  of  the  plaintiffs  it  was 
shown  that  the  note  in  question  was  the  last 
of  a  series  of  notes  drawn  by  the  defendants, 
payable  to  John  A.  Moore,  and  discounted  by 
the  Bank  for  his  accommodation.  The  first 
note  was  for  $5,000,  dated  Dec.  1,  1831,  pay- 
able in  90  days,  and  was  renewed  from  time 
to  time  (eight  times)  until  the  note  in  question 
was  given,  The  amount  of  the  loan  was  re- 
duced from  time  to  time.  One  of  the  notes 
laid  under  protest  12  days  before  its  renewal. 
The  notes  which  were  taken  up  were  given  to 
John  A.  Moore,  and  all  the  moneys  paid  were 
paid  by  him.  Upon  the  note  in  question  he 
paid  $340,  which  was  indorsed  upon  the  note. 
The  counsel  for  the  defendants  requested  the 
court  to  charge  the  jury,  as  matter  of  law, 
that  William  Vernon  was  not  bound  by  the 
signature  to  the  note,  nor  on  the  consideration 
thereof,  if  they  should  find  that  it  was  made 
for  the  accommodation  of  the  indorser,  and 
not  shown  to  be  made  with  the  assent  of  Will- 
iam Vernon  ;  and  also  that  he  was  not  bound 
by  the  note,  because  it  was  issued  after  notice 
to  the  plaintiffs  of  *the  dissolution  of  [*185 
the  copartnership ;  and  that  such  notice  as 
was  shown  in  evidence  was  in  law  proof  of 
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notice  of  the  dissolution  to  the  plaintiffs.  The 
Chief  Jvttiee  of  the  Superior  Court  charged 
the  jury  as  matter  of  law  that,  under  the  facts 
shown  in  evidence,  the  defendants  were  to  be 
deemed  dealers  with  the  plaintiffs,  and'  that, 
as  such,  no  notice  of  dissolution  was  sufficient 
but  actual  notice,  and  that  the  notice  proved 
In  the  case  was  not  in  law  actual  notice.  He 
further  charged  the  jury  that  if  they  should 
be  of  opinion  that  the  p'laintiffs  received  the 
note  in  the  ordinary  course  of  their  business, 
without  any  knowledge  as  to  the  terms  on 
which  the  note  was  made  and  delivered,  or  its 
consideration,  thev  would  be  warranted  in 
finding  for  the  plaintiffs.  The  counsel  for  the 
defendants  excepted  to  the  charge,  and  the 
jury  found  for  the  plaintiffs ;  on  which  find- 
ing judgment  was  entered.  The  Supreme 
Court  affirmed  the  judgment,  and  the  defend 
ants  removed  the  record  into  this  court  by 
writ  of  error.  The  cause  was  argued  in  this 
court  by 

Mr.  D.  Lord,  Jr..  for  plaintiffs  in  error. 

Messrs.  J.  Slosson  and  S.  P.  Staples, 
for  defendants  in  error. 

Points  for  the  plaintiffs  in  error. 
I.  The  firm  of  W.  Vernon  &  Co.  were  not 
actual  dealers  with  the  Manhattan  Co.  ;  and 
publication  of  the  dissolution  of  the  copart 
nership  in  two  newspapers  at  the  place  where 
all  parties  transacted  business, was  legal  and 
sufficient  notice  of  dissolution.  Ketcham  \. 
Olark,  6  Johns.,  144;  Graves  v.  Merry,  6  Cow., 
701  ;  Lansing  v.  Game,  2  Johns.,  300. 

1.  Actual  dealing,  means  direct  trading  and 
intercourse  on  credit ;  the  issuing  of  a  note, 
which  any  stranger,  after  a  series  of  negotia- 
tions may  take,  is  not  an  actual  dealing  with 
all  through  whose  hands  the  note  may  pass. 
W.  Vernon  &  Co.  were  actual  dealers  with 
John  A.  Moore;  John  A.  Moore  with  the  Bank; 
but  W.  Vernon  &  Co.  by  merely  signing  the 
186*]  notes  which  Moore  got  discounted  *for 
his  own  account  at  the  Bank,  were  not  dealers 
with  the  Bank.     W.  Vernon  &  Co.    did  not 
"  traffic,  transact  business,  nor  trade  with  the 
Bank  ;"  they  neither  "  dealt  with  it  by  speech 
or  by  letter  ;  neither  by  themselves  nor  by  the 
mediation  of  a  third." 

2.  Particular  notice,  as  distinguished  from 
general  notice  by  advertisement,  is  required  in 
the  case  of  actual  dealers,  because  the  credit 
on  the  dealing  grows  out  of  personal  inter- 
course and  inquiry  between  the  parties ;  but 
where  there  is  no  actual  dealing  or  intercourse, 
the  credit  is  given  upon  general  repute ;  and 
this  is  removed  by  general  notice  or  newspa- 
per advertisement. 

8.  The  making  of  a  note,  acceptance  or  In- 
dorsement, whether  on  a  consideration  from  an 
immediate  party  or  for  his  accommodation,  is 
In  all  cases  alike,  saying  directly  to  the  world 
that  there  is  such  a  firm,  and  leads  the  taker 
of  the  paper  to  give  credit.  If  this  is  ground 
of  requiring  actual  notice  asdistinct  from  gen- 
eral notice,  then  no  partnership  can  be  effect- 
ually dissolved  until  every  individual,  through 
whose  bands  negotiable  paper  has  passed, 
whether  his  name  be  upon  it  or  not,  is  found 
and  notified  at  the  peril  of  the  partners.  This 
Is  impracticable,  and  an  impracticable  duty 
never  can  be  a  rule  of  law. 
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4.  The  non  payment  of  the  note  protested 
Aug.  4,  which  was  paid  by  John  A.  Moore  to 
the  Bank,  Aug.  16,  by  means  of  a  new  dis- 
count obtained  by  him  from  the  Bank,  did  not 
constitute  actual  dealing  between  W.  Yernon 
&  Co.  and  the  Manhattan  Co.  The  notes  were 
always  taken  up  by  Moore,  who  exclusively 
dealt  with  the  Bank  ;  neither  the  making  of 
the  protested  note,  nor  of  the  note  given  in  re- 
newal, was  a  dealing  between  W.  Vernon  & 
Co.  and  the  Manhattan  Co.:  and  certainly  the 
non-payment  of  the  protested  note  was  not.  A 
note  being  protested  in  a  Bank  is  no  proof 
whether  the  note  be  held  by  the  Bank  on  it:- 
own  account  or  as  agent  for  collection  merely; 
and  it  is  extravagant  to  say,  that  holding  a 
note  for  collection  constitutes  a  dealing  be- 
tween the  Bank  and  the  maker. 

*5.  Merely  demanding  payment  of  [*187 
a  note  is  not  a  dealing  with  the  maker ; 
dealing,  in  the  law  of  partnership,  means  a  di- 
rect intercourse  in  which  credit  is  given. 

II.  There  was  legal  proof  of  actual  notice  of 
the  dissolution,  to  the  Manhattan  Co.,  by  the 
delivery  to  them  of  the  newspapers  containing 
the  notice.  Bk.  of  S.  C.  v.  Humphrey,  1  Me- 
Cord,  388. 

1.  The  facts  of  the  contents  of  the  notice 
and  its  delivery  to   the  Bank   being  proved 
without  contradiction,  were,  in  law,  notice, 
and  not  mere  evidence  of  notice.     Mowatt  \. 
Howland,  3  Day,  353;  Grates  v.  Merry,  6  Cow., 
704.     The  law  does  not  require  in  any  case 
proof  both  of  the  delivery  of  a  notice  and  of 
its  being  read. 

2.  The  Bank  is  to  be  presumed  to  have  taken 
a  newspaper,  for  the  purpose  of  mercantile  in- 
formation, especially  as  to  the  operations  of 
persons  whose  responsibility  it  might  hold  ; 
and  the  more  the  newspaper  is  stuffed  witli  no- 
tices, the  more  attention  would  be  paid  to  it. 
The  newspaper  is  also  to  be  presumed  to  have 
been  received  and  communicated  to  the  proper 
officers  of  the  Bank,  for  whose  information  it 
was  taken,  as  much  as  any  other  paper  served 
on  the  Bank. 

8.  The  notices  of  carriers  are  not  analogous 
to  notices  of  dissolution;  a  carrier's  liability 
never  rests  upon  general  reputation;  therefore, 
it  is  not  removed  by  general  notice.  In  both 
respects  the  reverse  is  the  case,  as  to  the  liabil- 
ity of  partners.  And  men  are  not  to  be  pre- 
sumed to  read  all  the  notices  of  carriers,  as  a 
Bank  is  of  notices  of  copartnership  and  disso 
lution. 

III.  If,  by  reason  of  sufficient  evidence  of 
notice  of  the  dissolution,  William  Vernon  was 
not  liable  as  partner  on  the  notes,  he  was  not 
liable  under  the  general  counts. 

1.  The  delivering  up  of  the  old  notes  on 
which  he  was  liable,  upon  the  receiving  of  the 
new  notes  upon  which  he  was  not  liable,  was 
an  express  waiving  of  his  responsibility,  and 
precludes  any  implied  agreement.     2'oussaint 
v.  Martinant,  2  T.  R.  104. 

2.  W.  Vernon  was  no  party  to  the  immedi- 
ate dealing  with  the  Bank;  the  latter  lent  mon- 
ey and  paid  money  at  *the  request  and  [*1 88 
for  the  account  of  John  A.  Moore,  and  not  of 
W  Vernon  &  Co.  Arnold  v.  Camp,  12  Johns., 
409;  Newmarch  v.  Clay,  14  East,  230. 

IV.  W.  Vernon  is  not  liable  upon  the  note 
in  suit,  by  reason  of  the  authority  to  adjust  the 
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unsettled  business.  An  authority  to  adjust, 
does  not  authorize  giving  a  negotiable  security 
for  an  adjusted  balance.  Kilgourv.  Fizlayson, 
1  H.  Bl.,  I55;8anford  v.  Mwkles,  4  Johns., 224. 
Points  for  the  defendants  in  error. 

I.  The  firm  of  Wm.   Vernon  &  Co.  were 
dealers  with  the  plaintiffs  as  money  lenders, 
from  and  after  the  discount  of  the  first  note  in 
the  series,  till  the  dissolution  of  the  firm. 

II.  The  defendants  below  were,  therefore, 
bound  to  give  actual  notice  to  the  plaintiffs  of 
the  dissolution   before  they  can   make  good 
their  defense  to  the  note  declared  on. 

III.  Mere  publication  of  an  advertisement 
of  a  dissolution,  in  a  paper  taken  by  a  creditor 
dealing  with  a  firm,  has  never  been  adjudged 
actual  notice,  even  to  an  individual  or  natural 
person,  much  less  to  a  corporation.      Gow, 
Part.,    305-310,   Eng.  ed.;  Colly.    Part.,  310, 
811;  3   Kent,  Com.,  66,  etc.;  6  Johns.,  144;  6 
Cow.,  701;  8  Wend.,   423;  Mann.  Dig.,  272; 
1  Peake.  Cas.,   41,  154;  3  Day,  355;  3  Litt., 
423  ;  Martin  v.  Walton,  1  McCord,  16  ;  Bk.  of 
8.  C.  v.  Humphrey,  Id. ,  388 ;  Irby  v.    Vining. 
Id.,  379.  The  last  three  cases  in  S.  C.,  where 
the  doctrine  has  been  specially  considered.     1 
Stark.,  418,  Eng.  ed.,  388,  Am.  ed.,  Ang.  & 
Ames,  Corp.,  174,  Of  Notice  to  Corporations; 
Manhattan    Co.   v.  Lydig,   4  Johns.,   388  ;  1 
Stark.  Cas.,  186,  Eng.  ed. ;  148,  Am.  ed.;    2 
M,49,  249,  Am.  ed.;  2  Camp.,  415;  SBing., 
2;  Story,  Bail.,  ch.  6.     The  last  five  cases  are 
concerning  notices  by  common  carriers,  how 
far  they  must  be  brought  home. 

IV.  The  mere  fact  that  the  plaintiffs  below 
delivered   up  the  last  note  but  one  after  the 
failure    of  the  firm,   and  took  a  new   note, 
signed  in  the  same  manner  with   the  other 
189*]  notes,  *in   the  absence  of  other  evi- 
dence, shows  conclusively  that  when  they  took 
the  last  note  they  were  ignorant  of  the  disso- 
lution of  the  firm. 

V.  To  show  that  the  plaintiffs  below  assent- 
ed to  the  release  of  the  solvent  member  of  the 
firm,  it  must  be  made  to  appear  that  they  had 
actual  knowledge  of  the  dissolution;  and  yet 
were   willing  to  receive  the  note  in  question 
in  the  same  form,  obligatory  only  upon  the 
insolvent  members  of  the  firm. 

VI.  Unless  it  appear  affimatively,   on  the 
part  of  the  defendants  below,  that  the  plaint- 
iffs knowingly,  and  understanding  all  the  ma- 
terial facts,  gave  up  the  last  note  but  one  ex- 
ecuted before  the  dissolution  of  the  firm,  for 
the  last  note  executed  after  the  dissolution, 
they  have  the  same  right  to  recover  which  they 
would  have  had,  in  case  they  had  retained  the 
last  note  given  up. 

VII.  The  facts  being  found, what  constitutes 
a  dealer  is  matter  of  law ;  and  the  consideration 
of  the  evidence,  which  in  this  case  went  to 
show  that  Vernon  &  Co.  were  dealers  with  the 
Manhattan  Co.,  was  not  withdrawn  from  the 
jury. 

VIII.  The  plaintiffs  below  are  at  all  events 
entitled  to  recover  under  the  common  counts. 
8  Cow.,  83  ;  4  Wend. ,411  ;  12  Johns.,  90. 

After  advisement  the  following  opinions  were 
delivered: 

By  the  Chancellor.  It  does  not  appear  to 
be  material  to  inquire  whether  the  Bank, upon 
the  facts  proved  at  the  circuit,  was  a  previous 
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dealer  with  the  firm  of  William  Vernon  &  Co., 
so  as  to  render  an  actual  notice  of  the  dissolu- 
tion of  the  copartnership  necessary,  to  exempt 
the  firm  from  liability  upon  the  note  subse- 
quently made  by  P.  H.  Vernon  in  the  name  of 
the  firm.  It  is  true,  that  after  a  dissolution  of 
the  firm,  one  of  the  copartners  is  not  author- 
ized to  sign  the  name  of  the  firm  to  a  negoti- 
able security.even  for  a  debt  due  from  the  firm 
before  dissolution,  so  as  to  render  the  copart- 
nership jointly  liable  upon  such  new  security, 
to  a  creditor  who  has  either  actual  or  construct- 
ive notice  of  *the  dissolution  of  theco-[*19O 
partnership.  But  it  is  equally  well  settled  that 
where  there  is  a  subsisting  debt  against  the  firm 
at  the  time  of  its  dissolution,  the  taking  of  a 
new  security  for  the  debt,  from  one  of  the 
members  of  the  firm  is  not  per  se  a  discharge 
of  the  previous  debt  of  the  copartnership;  but 
to  discharge  the  other  members  of  the  firm, 
there  must  be  evidence  of  an  intention  on  the 
part  of  the  creditor  to  discharge  them.  Smith 
v.  Rogers,  17  Johns..  340;  Bedford  v.  Deakin,  2 
Barn.  &  Aid.,  210;  Harris  v.  Lindsay, 4  Wash. 
C.  C.,  271.  If  there  was  no  actual  notice  to  the 
bank  in  this  case  of  the  dissolution  of  the  part- 
nership, the  mere  taking  of  a  new  note,  appar- 
ently drawn  by  the  same  persons,  would  not 
discharge  the  liability  of  the  copartnership  for 
the  previous  debt;  and  the  former  note  having 
been  given  up  under  the  supposition  that  the 
note  received  in  the  renewal  thereof  was  drawn 
by  the  same  persons,  the  Bank  would  still  be 
entitled  to  recover  so  much  of  their  debt  as  re- 
mains unpaid,  under  the  common  counts  of 
the  declaration.  Smith,  Merc.  L.,  2  Lond. 
ed.,  51. 

I  think,  however.the  facts  in  this  case  clear 
ly  constituted  a  dealing  with  the  Bank, so  as  to 
entitle  them  to  actual  notice  of  the  dissolution, 
even  if  the  note  of  Apr.  15,1833,  had  been  giv- 
en for  a  new  debt  for  which  the  copartnership 
was  not  previously  liable.  I  do  not  understand 
that  the  judge  at  the  trial  was  guilty  of  the 
absurdity  of  deciding  that  the  question,  wheth- 
er there  had  been  a  previous  dealing  with  the 
firm, was  a  question  of  law.  On  the  contrary, 
the  decision  evidently  was,  that  the  facts  as 
proved  on  the  trial  were  sufficient  in  law  to 
constitute  a  dealing  with  the  firm,  within  the 
intent  and  meaning  of  the  rule  which  requires 
actual  notice  to  those  with  whom  there  have 
been  previous  dealings.  Much  was  said  upon 
the  argument  as  to  the  meaning  of  the  word 
"dealing."  I  do  not  think,  however,  the  ques- 
tion in  such  cases  ever  turns  upon  the  meaning 
of  any  particular  word;  as  it  might,  if  we  were 
endeavoring  to  ascertain  what  the  parties  meant 
by  the  use  of  such  a  word  in  a  written  con- 
tract. In  reference  to  this  rule, the  word  "deal- 
ing" is  merely  used  as  a  general  term  to  convey 
the  idea  that  the  person  who  is  entitled  to  act- 
ual *notice  of  the  dissolution,  must  be  [*191 
one  who  has  had  business  relations  with  the 
firm,  by  which  a  credit  is  raised  upon  the  faith 
of  the  copartnership.  Professor  Bell  does  not 
use  the  word  "dealing"  in  stating  the  rule, but 
states  it  thus:  "A  credit  already  raised  on  the 
faith  of  the  partnership  is  presumed  to  be  con- 
tinued on  the  same  footing,  unless  special  no- 
tice of  a  change  shall  be  given."  2 Bell,  Com., 
640.  It  is  not  necessary,  therefore,  for  us  to 
decide  that  every  person,  through  whose  hands 
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the  copartnership  securities  have  passed,  and 
who  may  be  wholly  unknown  to  the  firm,  is 
••milled  to  actual  notice,  in  order  to  protect 
the  copnriniTs  from  liability  for  debts  contract- 
ed willi  him  by  some  of  the  partners  after  the 
dissolution.  But  in  the  present  case  there  was 
a  continued  credit  in  the  Bank,  upon  the  faith 
of  this  copartnership,  for  14  months  previous 
to  the  dissolution  of  the  firm,  by  eight  succes- 
sive renewals  of  the  note  made  by  the  partner- 
ship and  discounted  upon  the  application  of 
Moore,  the  payee  ;  and  as  the  eighth  renewal, 
although  a  short  time  after  the  dissolution  of 
the  copartnership,  was  by  a  note  in  the  name 
of  the  firm,  precisely  in  the  same  form  as  the 
previous  notes,  it  is  evident  that  it  was  a  case 
in  which  the  firm  would  be  liable  to  the  Bank, 
unless  the  Bank  had  actual  notice  that  the  co- 
partnership was  dissolved  at  the  time  the  last 
renewal  took  place.  I  think  the  charge  of  the 
judge  who  tried  the  cause  was, therefore,  right 
In  that  respect. 

It  appeared,  however,  on  the  trial,  that  the 
paper  in  which  the  notice  of  the  dissolution 
was  published  was  taken  at  the  Bank;  and  the 
counsel  for  the  defendants  called  upon  the 
court  to  charge  the  jury  that  this  was  in  law 
proof  of  notice  of  the  dissolution.  But  the 
judge  told  the  jury  that  it  was  not  in  law  act- 
ual notice  of  the  fact.  I  have  no  doubt  upon 
the  cases  that  have  been  decided,  that  upon 
such  evidence,  if  there  are  no  circumstances 
from  which  a  different  conclusion  may  be 
drawn,  the  jury  may  be  authorized  to  presume 
that  the  party  by  whom  the  paper  was  taken 
had  read  the  notice  of  dissolution  and  was, 
therefore,  actually  aware  that  it  had  taken 
place  at  the  time  the  new  security  was  taken  in 
the  name  of  the  firm.  That,  however,  would 
192*]  *not  have  justified  the  court  in  charg- 
ing the  jury,  as  a  matter  of  law,  that  the  tak- 
ing of  a  newspaper  filled  with  advertisements, 
was  actual  notice  of  everything  contained 
therein.  Where  a  special  notice  is  necessary 
in  consequence  of  a  previous  dealing  with  the 
firm,  or  a  credit  already  raised  upon  the  faith 
of  the  copartnership,  such  notice  may  be  in- 
ferred from  many  circumstances,  as  well  as 
from  direct  and  positive  proof  of  notice  of  the 
dissolution;  but  to  exempt  the  copartners  from 
liability,  the  jury  must  be  satisfied  that  the 
person  with  whom  the  new  debt  was  contract- 
ed either  had  actual  notice  that  the  copartner- 
ship was  dissolved,  or  that  facts  had  actually 
come  to  his  knowledge  sufficient  to  create  a 
belief  that  such  was  the  fact.  From  the  evi 
dence  in  this  case,  I  do  not  believe  that  the  of- 
ficers or  the  directors  of  the  Manhattan  Co. 
either  knew  or  believed  that  the  firm  of  Will- 
iam Vernon  &  Co.  was  dissolved  when  they 
received  this  last  note  in  renewal  of  the  note 
of  Feb.  15,  1833  ;  upon  which  last  mentioned 
note  that  firm  was  holden  as  the  drawers,  at 
the  time  such  renewal  took  place. 

It  seems  to  have  been  taken  for  granted  by 
the  counsel  for  the  defendants  on  the  trial,  that 
proof  that  the  note  was  originally  discounted 
for  tne  accommodation  of  John  A.  Moore,  and 
had  been  subsequently  renewed  as  an  accom- 
modation note,  was  legal  evidence  that  it  was 
not  given  for  a  debt  actually  due  from  the 
drawers  of  the  note  to  him  Without  some  evi- 
dence that  the  notes  were  not  what  upon  the 
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face  of  them  they  purported  to  be,  the  ques- 
tion of  notice  to  the  Bank  is  wholly  immate- 
rial. There  is  not  a  particle  of  evidence  in  the 
case  that  John  A.  Moore  had  notice  of  the  dis- 
solution of  the  partnership  at  the  time  the  font 
note  was  given  to  him,  and  as  there  was  clear 
ly  a  direct  dealing  with  the  firm  by  him,  pre- 
vious to  the  dissolution,  so  as  to  entitle  him  to 
actual  notice  to  discharge  the  copartners  from 
liability  to  him  upon  this  last  note,  it  follows 
of  course,  that  if  the  note  could  have  been  col- 
lected of  the  copartners  by  him,  at  the  time  he 
negotiated  it  at  the  Bank  in  renewal  of  the 
former  note,  the  Bank  is  entitled  to  recover 
thereon, even  if  the  officers  of  the  Bank  actual- 
ly knew  of  the  dissolution  *of  the  co-  [*193 
partnership  at  the  time  it  was  thus  received. 
Graves  v.  Merry,  6  Cow.,  703. 

Upon  the  whole, I  am  satisfied  that  there  was 
never  any  intention  on  the  part  of  the  Manhat- 
tan Co.  or  its  officers  to  discharge  their  claim 
against  all  or  any  of  the  members  of  the  firm 
of  William  Vernon  &  Co.,  for  the  balance  due 
to  the  Bank  from  that  firm  at  the  time  of  its 
dissolution;  and  that  the  Bank  was  entitled  to 
recover  the  sum  which  remained  unpaid  at  the 
time  of  the  trial,  either  upon  the  special  count 
upon  the  last  note  or  under  the  common  counts; 
and  that  there  was  no  misdirection  in  point  of 
law  by  the  judge  who  tried  the  cause,  to  the 
prejudice  of  the  plaintiffs  in  error.  I  shall, 
therefore,  vote  for  an  affirmance  of  the  judg- 
ment of  the  Supreme  Court,  which  affirmed  the 
judgment  of  the  Superior  Court  of  the  City  of 

By  Senator  Verplanck.  It  is  a  fundament- 
al doctrine  of  the  law  of  partnership,  that  if 
a  person  suffers  his  name  to  be  used  in  trade, 
or  otherwise  holds  himself  out  as  partner.he 
is  to  be  considered  as  such,  whatever  may  be 
his  real  relation  to  the  firm;  and  this  is  so,  be- 
cause he  may  induce  others  to  give  credit  to 
the  copartnership  which  it  would  not  else  have 
obtained.  Hence,  a  person  once  known  as  a 
partner,  or  having  held  himself  out  as  such,  is 
liable  for  all  the  debts  of  the  firm  in  the  usual 
course  of  its  business,  as  long  as  he  gives  rea- 
son to  suppose  that  he  is  still  a  partner.  Thus, 
in  one  of  the  decided  cases,  2  Stark. ,  290,  a 
trader  who  suffered  his  name  to  remain  on  the 
sign  of  his  former  shop,  was  held  liable  for  the 
debts  of  his  former  partners  continuing  the 
business  there. 

Now  following  out  this  principle,  how  is  a 
person  once  known  as  a  partner,  to  prevent 
that  inducement  to  false  credit  to  his  former 
associates,  which  may  arise  after  the  withdraw- 
al of  his  funds,  from  their  continued  use  of 
the  credit  which  he  assisted  to  obtain?  How 
shall  he  entitle  himself  to  be  exempted  from 
future  liability  on  their  account?  The  natural 
reply  is,  that  he  must  take  all  the  means  in  his 
power  to  prevent  such  false  credit  being  given. 
It  is  impossible  for  him  to  give  direct  notice  of 
his  withdrawal  *to  every  man  who  may[*  1 94 
have  seen  the  name  of  his  former  firm,  or  have 
accidentallv  received  its  check  or  note.  No 
man  is  held  to  impossibilities.  But  he  does  all 
that  he  can  do  in  such  a  case,  by  withdrawing 
all  the  exterior  indications  of  partnership,  and 
giving  public  notice  of  dissolution  in  the  man- 
ner usual  in  the  community  where  he  resides. 

He  may  have  obtained  credit  for  his  copart- 
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nership,  by  making  his  own  interest  in  it 
known  through  the  course  of  trade.  So  far  as 
those  are  concerned  who  have  had  no  direct 
intercourse  with  the  firm,  he  does  all  that  is 
in  his  power  to  prevent  the  continuance  and 
abuse  of  such  credit,  if  he  uses  the  same  sort 
of  means  to  put  an  end  to  that  credit  which 
may  have  caused  it.  But  there  are  persons 
with  whom  he  or  his  partners  may  have  trans- 
acted business  in  the  copartnership  name  and 
received  credit  from.  To  such  persons,  he  has 
given  more  than  a  general  notice  of  partner- 
ship, for  he  has  directly  or  indirectly  ratified 
the  acts  of  the  house,  and  confirmed  the  credit 
that  may  have  been  given  either  wholly  or  in 
part  upon  his  own  account.  He  knows,  or  he 
has  it  in  his  power  to  know,  who  are  the  persons 
with  whom  such  dealings  have  been  had. 
Public  policy,  then,  and  natural  justice,  alike 
demand  that  he  should  give  personal  and  spe- 
cial notice  of  the  withdrawal  of  his  responsi- 
bility to  every  one  who  had  before  received 
personal  and  special  notice,  either  by  words  or 
acts,  of  his  actual  responsibility  and  interest  in 
the  copartnership.  Justice  requires  that  the 
severance  of  the  united  credit  should  be  made 
as  notorious  as  was  the  union  itself.  This  is  ac- 
complished by  the  rule  that  persons  having  had 
particular  dealings  with  the  firm  should  have 
particular  notice  of  the  dissolution  or  altera- 
tion; but  that  a  general  notice  by  advertise- 
ment or  otherwise,  should  be  sufficient  for 
those  who  know  the  firm  only  by  general  rep- 
utation. Hence  our  law  has  established  the 
rule  that  to  all  persons  having  previously  dealt 
with  the  copartnership,  it  is  requisite  for  the 
•discharge  of  a  retiring  party  from  new  liability, 
that  actual  notice  should  be  brought  home  to 
the  creditor,  or  at  least,  that  notice  should  be 
bona  fide  given  under  such  circumstances,  as 
195*]  *to  show  that  he  has  done  all  that  cus- 
tom, prudence  and  good  faith  require  to  bring 
the  knowledge  home  to  the  party.  These  are 
familiar  principles,  but  I  havestated  them  thus 
fully,  in  order  to  trace  their  application  to  the 
chief  and  important  question  in  this  case: 
"  Who,  in  the  sense  of  these  rules,  are  dealers 
with  a  firm  in  consequence  of  taking  or  hold- 
ing their  negotiable  paper?" 

For  the  reasons  already  suggested,  I  cannot 
consider  those  who  merely  take  the  paper  of  a 
firm  and  pass  it  away  without  any  other  inter- 
course with  the  makers  to  be.  therefore,  deal- 
ers in  the  meaning  of  this  rule.  It  is  not  deal- 
ing with  a  commercial  house  to  have  occasion- 
ally taken  from  others  paper  made  or  indorsed 
by  that  firm.  Temporary  credit  has  here  been 
given  to  the  firm  on  its  general  reputation 
alone,  but  nothing  has  passed  between  the  par- 
ties whereby  the  partners  confirm  and  acknowl- 
edge their  joint  responsibility.  If  such  paper 
was  not  taken  in  some  immediate  and  recipro- 
cal transaction  with  the  firm,  so  as  to  bring  the 
parties  into  mutual  dealing,  or  if  there  were 
no  continued  or  repeated  giving  and  receiving 
of  credit  upon  such  indorsement,  it  requires  a 
great  stretch  of  the  ordinary  meaning  of  words 
to  call  such  a  taking  of  paper  dealing  with  the 
makers  or  indorsers.  We  cannot,  it  seems  to 
me,  rightly  call  a  man  a  dealer  with  a  firm  who 
has  thus  taken  paper  from  a  third  hand,  and 
received  payment  through  a  bank,  or  passed  it 
away  to  another.  In  such  a  case,  it  would  com- 
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monly  be  to  require  impossibilities,  to  insist 
that  the  partners  of  a  house  in  extensive  trade 
should  be  able  to  know  for  years  who  had  been 
the  last  owner  of  their  paper,or  through  whose 
hands  it  may  have  passed.  Even  where  pay- 
ment is  made  as  through  a  bank,  it  can  rarely 
be  known  whether  the  bank  or  other  last  hold- 
er, held  it  as  discounted  or  merely  for  collec- 
tion. There  is  nothing  in  the  most  minute  sys- 
tem of  accounts  which  could  enable  a  house  to 
trace  out  all  the  persons  who  may  have,  at  any 
time,  thus  given  them  credit  on  general  repu- 
tation, and  to  send  all  of  them  special  notice 
as  dealers.  The  case  is  quite  otherwise  in  re- 
spect to  those  to  whom  the  paper  is  immedi- 
ately made  payable.and  issued  in~the  ordinary 
course  of  *business.  So,  also.it  is  when [*  196 
paper  bearing  the  name  of  the  firm  is  taken  by 
others  in  the  course  of  a  continuous  and  re- 
peated credit,  placing  the  parties  within  the 
direct  knowledge  of  each  other.  Here  the  part- 
ners know,  or  have  the  means  of  knowing, 
without  going  out  of  the  course  of  their  own 
business,  who  have  thus  given  themcredit.and 
with  whom  they  have  thus  dealt.  Here,  then, 
the  reason  of  the  general  rule  applies,  that 
there  should  be  direct  notice  of  the  withdraw- 
al of  part  of  that  united  credit,  to  those  who 
were  known  to  have  relied  upon  it,  and  who 
might  be  induced  to  rely  upon  it  again,  if  left 
in  ignorance  of  the  change. 

In  the  present  instance  a  note  is  given  by 
Vernon  &  Co.  to  one  Moore,  and  made  paya- 
ble to  him.  It  receives  the  indorsement  of  an- 
other firm  after  Moore's  name,  and  is  discount- 
ed by  the  Manhattan  Bk.  for  Moore's  accom- 
modation. The  loan  is  eight  times  successively 
renewed  with  occasional  reductions,  a  new 
note  of  the  same  parlies  being  each  time  sub- 
stituted. It  is  true  that  each  successive  note 
was  taken  up  by  Moore,  the  immediate  dealer 
with  the  Bank,  but  as  on  each  occasion  a  new 
note  of  Vernon  &  Co.  was  substituted,  it  is 
obvious  that  Moore  in  this  acted  in  behalf  of 
the  makers  of  the  notes  so  taken  up  by  means 
of  renewed  paper.  The.  first  loan  was  for  the 
accommodation  of  Moore;  but  the  renewals 
were  evidently  alone  for  the  accommodation 
of  the  maker  who  must  otherwise  have  paid 
some  one  of  these  notes.  Moore  was  then  their 
agent,  not  in  procuring  the  loan,  but  in  mak- 
ing the  renewals  and  partial  payments.  The 
notes, loo.must  have  been  returned  to  the  mak- 
ers with  their  several  indorsements,  receipts 
or  stamps  upon  them.  They  could  not  well  be 
ignorant  who  it  was  that  gave  them  this  pro- 
longed and  repeated  credit,  and  to  whom  the 
obligation  of  the  firm  was  thus  renewed.  Al- 
lowing, however,  that  they  were  ignorant  of 
this  fact  (as  the  knowledge  is  not  brought 
home  to  them  in  the  evidence),  still  the  several 
partners  had  the  means  of  knowing  through 
Moore,  who  represented  them  in  the  transac- 
tions. This  equally  with  knowledge  would  im- 
pose the  responsibility  of  *actual  no-  [*197 
tice  to  habitual  dealers.  No  man  is  to  take  ad- 
vantage of  his  own  negligence. 

The  history  of  the  transaction  strongly  ex- 
hibits the  equity  of  the  rule  of  notice.  It  is  not 
probable  that  after  the  failure  of  the  firm  thus 
making  the  original  note,  the  notes  for  which 
all  the  partners  were  unquestionably  known  to 
be  liable  should  be  given  up,  and  a  new  one, a 
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little  reduced  In  amount  with  a  small  cash 
payment,  received  in  lieu,  if  it  had  been  actu- 
ally known  to  the  Bank  that  the  only  solv- 
ent and  responsible  member  of  the  firm  had 
retired  from  the  house. 

Jndye  Bronson,  in  his  dissenting  opinion, 
observes  that  "the  jury  were  charged  as  matter 
of  law ;  that  under  the  facts  of  the  case  shown 
in  evidence,  the  defendants  were  to  be  deemed 
dealers  with  the  Bank."  This,  the  judge  thinks 
Incorrect,  and  that  this  was  a  question  not  of 
law,  but  of  fact.  The  line  of  distinction  be- 
tween law  and  fact,  is  often  not  broadly 
marked.  But  the  facts  here  are  undisputed. 
There  is  no  contradiction  of  evidence;  no  con- 
test of  probability  as  to  who  should  be  deemed 
dealers,  for  the  jury  to  settle.  The  question  is 
simply  upon  the  statement  of  the  fact  of  the 
repeatedly  renewed  notes  of  Vernon  &  Co., 
originally  discounted  for  Moore  :  whether  or 
not,  under  such  circumstances,  "these  makers 
were  dealers  in  the  sense  of  the  rule  of  law  re- 
quiring actual  notice  to  discharge  such  dealers 
from  future  joint  and  several  liablility  ?"  This 
appears  to  me  strictly  a  question  of  legal  infer- 
eqce.  It  is  analogous  to  the  case  of  evidence  of 
new  promises  or  acknowledgments  taking  a 
debt  out  of  the  statute.  If  this  evidence  be 
doubtful  or  contradictory,  that  would  be  for 
the  jury  to  pass  upon  ;  but  where  there  is  no 
dispute  as  to  the  facts,  the  true  legal  inference 
to  be  drawn  from  them — whether  or  not  such 
promise  or  acknowledgment  took  the  case  out 
of  the  statute — is  a  matter  of  law.  See  opinion 
of  Sutherland,  «/.,  1  Wend.,  611.  A  decision  of 
the  Supreme  Court  of  Conn,  comes  still  closer 
to  this  very  point.  In  Mowatt  v.  Haviland,  3 
Day,  353,  that  court  held  that  when  the  facts 
supposed  to  constitute  notice  of  a  dissolution 
198*]  *of  partnership  were  once  ascertained, 
it  is  altogether  a  question  of  law  whether  the 
notice  was  reasonable  or  not. 

Upon  these  grounds,  I  think  the  judgment 
of  the  court  below  should  be  affirmed, although 
as  will  have  been  seen,  I  am  far  from  agreeing 
with  Judge  Cowen,  as  to  the  extent  to  which, 
in  delivering  the  opinion  of  the  majority  of 
the  Supreme  Court,  he  carries  the  contingent 
liability  of  partners  making  negotiable  paper, 
by  considering  them  as  constructively  dealing 
with  every  person  through  whose  bands  their 
paper  may  pass;  for  if  that  be  the  law  of  the 
land,  I  agree  with  Judge  Bronson,  that  "  No 
diligence  in  giving  notice  of  a  dissolution  can 
save  one  partner  from  the  peril  of  being  ruined 
by  the  other." 

By  Senator  Wager.  There  are  three  ques- 
tions arising  in  this  cause:  1.  Were  the  defend- 
ants below  dealers  with  the  Manhattan  Co., 
within  the  rule  requiring  actual  notice  of  the 
dissolution  of  a  copartnership  ?  2.  If  actual 
notice  were  necessary,  is  such  notice  to  be  pre- 
sumed from  the  proof  given  in  the  cause?  and 
8.  Are  the  defendants  liable  as  copartners,  un- 
der the  general  counts  upon  the  original  in 
debtedness,to  the  extent  of  the  amount  claimed 
upon  the  note  declared  on  T 

It  is  a  well  established  rule  of  law,  that  co- 
partners are  bound  by  the  acts  of  any  of  the 
members  of  the  firm  with  all  persons  with 
whom  the  firm  has  had  previous  dealings,  un- 
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til  actual  knowledge  of  a  dissolution  be  brought 
home  to  such  persons.  It  may  not  be  necessary 
to  show  by  positive  proof  that  the  party  had 
actual  notice  ;  but  such  circumstances  should 
be  proved  as  will  raise  a  strong  and  almost  ir 
resistable  presumption  that  the  knowledge  of 
the  dissolution  was  brought  home  to  the  party. 
As  to  all  the  rest  of  the  world,  except  to  those 
who  have  had  actual  prior  dealings  with  the 
firm  and,  consequently, given  them  credit  upon 
personal  representation,  the  general  notice  is 
sufficient.  A  publication,  in  such  cases,  in  one 
of  the  regular  newspapersof  the  city  or  county 
where  the  partnership  business  was  carried  on, 
is  the  usual  mode  of  giving  the  information, and 
as  to  persons  who  have  not  before  dealt  with 
the  firm,  *is  sufficient.  As  to  persons  [*  1 99 
having  prior  actual  dealings,  notice  is  usually 
given  by  a  circular  sent  to  all  the  correspond- 
ents of  the  house,  or  in  some  other  mode,  by 
which  the  knowledge  of  the  dissolution  may 
be  brought  to  the  creditor. 

In  the  case  under  consideration,  it  therefore 
becomes  material  to  inquire,  whether  the  par- 
ties were  actual  dealers  as  regarded  each  other. 
Was  there  a  confidence  and  credit  given  to  the 
firm  of  William  Vernon  &  Co.,  the  makers  of 
the  note,  arising  from  actual  intercourse  and 
dealing,  as  is  ordinarily  understood  by  the 
terms  ?  The  action  in  this  case  is  brought  upon 
a  promissory  note  for  $1,700,  payable  to  the  or- 
der of  John  A.  Moore,  and  indorsed  and  pro- 
cured by  said  Moore  to  be  discounted  by  the 
plaintiffs.  It  was  the  last  of  a  series  of  notes, 
all  of  which  had  been  made  by  the  defendants, 
payable  to  Moore's  order,  and  by  him  procured 
to  be  discounted  at  the  Manhattan  Bk.  The 
notes  were  made  for  his  accommodation,  and 
he  drew  the  money  from  theBk.,  and  took  up 
the  notes  when  they  fell  due.  There  is  no  evi- 
dence in  the  case  showing  that  Vernon  &  Co. 
ever  knew  where  the  notes  were  procured  to  be 
discounted,  unless  such  knowledge  is  to  be  in- 
ferred from  the  fact  that  one  of  the  series  was 
protested  for  non-payment,  and  was  shortly 
afterwards  taken  up  by  Moore.  In  protesting 
that  note,  which  was  the  third  in  the  series  be- 
fore the  one  prosecuted,  it  was  necessary  to 
make  a  demand  upon  the  makers,  but  it  need 
not  necessarily  appear  on  such  demand  to 
whom  the  note  belonged.  It  might  have  been 
made  when  they  were  absent  from  their  place 
of  business,  or  the  makers  may  have  supposed 
that  the  note  was  held  by  the  Bank  for  collec- 
tion merely.  They  cannot,  therefore,  in  my 
opinion,  be  said  to  be  actual  dealers  with  the 
Bank,  though  Moore,  the  indorser,  may  have 
been.  There  is  nothingin  the  case  to  show  that 
any  credit  was  given  to  the  note  in  question  at 
the  Bank  because  of  the  names  of  Vernon  & 
Co.,  except  that  which  arises  out  of  general 
reputation  that  they  were  partners,  a  matter 
which  is  discharged  by  general  notice  or  ad- 
vertisement. To  require  them  under  the  cir- 
cumstances *to  give  actual  notice  as  [*2OO 
dealers,  would  be  establishing  a  rule,  by  which 
partners  would  be  constantly  liable  to  be  im- 
posed upon  after  dissolution,  by  the  acts  of  dis- 
honest members  of  the  firm.  It  would  be  re- 
quiring them  to  trace  all  their  negotiable  pa- 
per through  all  its  negotiation,  from  the  com- 
mencement to  the  ending  the  copartnership  ;  a 

WEND.  22 


1839 


WILLIAMS  v.  DAKIN. 


200 


burden  too  unreasonable  to  be  required  by  the 
common  law. 

As  it  regards  the  second  point  above  stated. 
I  consider  it  unnecessary  to  determine  whether 
the  circumstances  proved  constituted  actual 
notice  in  this  case,  inasmuch  as  I  have  come  to 
a  conclusion,  from  a  view  of  all  the  circum- 
stances, that  the  parties  were  not  prior  dealers 
within  the  rule  requiring  actual  notice.  The 
notice  proved  was,  therefore,  sufficient. 

The  judge  at  the  trial  erred  in  charging  the 
jury,  as  matter  of  law,  that  under  the  facts 
shown  in  evidence,  the  defendants  were  to  be 
deemed  dealers  with  the  plaintiffs,and  as  such, 
that  no  notice  of  dissolution  was  sufficient,  but 
actual  notice.  In  thus  charging  the  jury,  he 
took  from  them  a  question  of  fact,  which  it 
was  their  province  to  decide.  This  of  itself  con- 
stitutes a  good  ground  for  reversing  the  judg- 
ment and  awarding  a  venire  de  novo. 

No  doubt  can  be  entertained  that  William 
Vernon  was  liable  upon  all  the  notes  of  the  se- 
ries, with  the  exception  of  the  last,  which  was 
given  after  general  notice  of  dissolution.  That 
note  having  been  taken  by  the  Bank,  without 
knowledge  of  the  dissolution  of  the  firm,  and 
without  any  express  agreement  between  the 
parties  that  it  should  be  in  discharge  of  the 
prior  indebtedness, that  indebtedness  remained, 
notwithstanding  the  giving  of  the  new  note. 
The  Bank,  undoubtedly,  supposed  that  in  re- 
newing the  note  for  the  amount  of  the  note  de- 
clared on,  they  were  to  that  extent  merely  ex- 
tending the  credit  to  the  same  parties  before 
holden.  The  delivering  up  of  the  old  note,  on 
which  all  the  members  of  the  firm  were  liable, 
•cannot  therefore  be  regarded  as  a  waiver  of 
the  responsibility  of  William  Vernon.  To  waive 
that  responsibility,  the  plaintiffs  below  should 
have  been  shown  to  have  acted  with  full 
20 1*]  knowledge  of  all  *the  circumstances. 
I  have  no  doubt  that  the  plaintiffs,  within  the 
case  of  Hughes  v.  Wheeler,  8  Cow.,  77,  were  en- 
titled to  recover  upon  the  money  counts  on  the 
note  which  was  given  up,  and  had  the  ques- 
tion been  presented  on  the  trial,  the  verdict 
might  have  been  sustained  upon  that  ground. 
But  as  the  defendants  may  have  some  other 
defense  to  the  notes  that  were  given  up,  and 
which  does  not  appear  upon  the  record  in  this 
case,  the  safer  course  is  to  reverse  the  judg- 
ment and  order  a  venire  de  now.  I  shail, 
therefore,  vote  to  reverse  the  judgment  in  this 
case. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Fox, Hutt,  Hunt, 
Huntington,  Johnson,  Lee,  Maynard,  Nicholas, 
Powers,  Sterling,  Wager,  Works — 12. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR,  and  Senators  Furman, 
Hawkins,  Hunter,  Jones,  H.  A  Livingston,  Mos- 
ley,  Paige,  Peck,  Skinner,  Spraker,  Van  Dyck, 
Verplanck — 14. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 17  Wend.,  524. 

Approved— 69  N.  Y.,  573  (25  Am.  Rep.,  248). 

Reviewed— 36  Am.  Rep. ,  392  (53  Md.,  24). 

Cited  in— 1  Hill,  576 :  12  N.  Y.,  286 :  20  N.  Y.,  242  ;  35 
N.  Y..  504 ;  44  N.  Y.,  520;  1  Keyes.  48 ;  4  Abb.  App., 
Dec.,  42 ;  2  Barb.,  553 :  12  Barb.,  54 :  33  Barb.,  462 :  5 
Bos.,  12 ;  1  E.  D.  S.,  552 ;  17  Kan.,  290. 
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WILLIAMS,  Survivor,  etc., 

v. 
DAKIN  &  BACON. 

Agreement  on  Certain  Sum  as  Measure  of  Dam- 
ages—  Whether  to  be  Considered  a  Penalty  or 
as  Liquidated  Damages — Intent  of  Parties  and 
Circumstances  Control — Sale  of  Paper  with 
Covenant  Not  to  Publish  Rival  Paper — Breach 
— Release  of  Part  of  Covenant —  When  it  Af- 
fects tlie  Whole. 

Whether  a  sum  agreed  upon  by  the  parties  to  a 
contract  as  the  measure  of  damages,  shall  be  con- 
sidered as  liquidated  damages,  or  only  as  a  penalty, 
depends  upon  the  intent  of  the  parties  and  the  pe- 
culiar circumstances  of  the  subject-matter  of  the 
contract ;  if  the  damages  must  necessarily  be 
wholly  uncertain  and  incapable  of  estimation,  the 
party  failing  to  perform  will  be  held  to  pay  the  stip- 
ulated sum  as  liquidated  damages,  and  it  was  ac- 
cordingly held,  where  the  plaintiffs  gave  $3,000  for 
the  patronage  and  good  will  of  a  newspaper  estab- 
lishment, and  $500  for  the  type  and  printing  appara- 
tus, and  the  defendants  (the  vendors)  covenanted 
that  they  would  not  publish  or  aid  or  assist  in  pub- 
lishing a  rival  paper,  and  fixed  the  measure  of  dam- 
ages for  a  violation  of  their  covenant  at  $3,000,  and 
did  subsequently  aid  and  assist  in  the  publication  of 
such  paper,  that  the  plaintiffs  were  entitled  to  recov- 
er the  whole  sum  of  $3,000  as  liquidated  damages. 

*Although  where  an  estate  is  granted  sub-  [*203 
ject  to  a  condition,  and  the  grantee  is  released  from 
a  part  thereof,  the  who|e  condition  is  gone,  the  same 
rule  does  not  prevail  in  respect  to  a  covenant  not 
coupled  with  a  condition :  and  it  was  accordingly 
held,  in  this  case,  where  the  plaintiffs  released  the 
defendants  from  their  covenant  so  far  as  to  permit 
them  to  publish  a  paper  of  a  peculiar  character, 
that  such  release  did  not  excuse  them  for  subse- 
quently publishing  or  aiding  in  the  publication  of  a 
paper  different  from  that  specified  in  their  lease. 

Citations-4  Co.,  119;  4  Taunt.,  736;  1  Roll.  Abr., 
472,  pi.  8  ;  2  B.  &  Aid.,  105 ;  2  Myl.  &  C.,  361 ;  2  Bos.  & 
P.,  346 ;  2  Carr.  &  P.,  577 ;  6  Bing.,  144 ;  6  Barn.  &  C.,  • 
216 ;  1  Bing.,  302 ;  Ale.  &  Nap.,  389. 

TERROR  from  the  Supreme  Court.  May  10, 
Jj  1825,  Dakin  &  Bacon  bought  of  W.  Will- 
iams a  newspaper  establishment,  known  as 
"The  Utica  Sentinel."  and  the  good  will  and 
patronage  of  the  paper,  for  which  they  agreed 
to  pay  $3,500,  viz. :  $3,000  for  the  patronage 
and  good  will  of  the  establishment,  and  $500 
for  the  types  and  printing  apparatus  ;  and  the 
parties  accordingly  entered  into  an  agreement 
under  seal  to  carry  the  purchase  into  effect.  A. 
Seward,  uniting  with  W.  Williams,  these  par- 
ties covenanted  as  follows  :  "  That  they  will 
not,  nor  will  either  of  them,  establish,  set  up 
or  commence  the  publishing,  editing  or  print- 
ing of  any  paper  of  a  literary,  political  or  mis- 
cellaneous character,  in  the  Village  of  Utica, 
or  County  of  Oneida,  during  the  time  the  par- 
ties of  the  second  part,  or  either  of  them,  or 
their  or  either  of  their  immediate  assigns,  shall 
continue  the  publishers  or  proprietors  of  any 
paper  in  the  aforesaid  village.  And  they  fur- 
ther agree,  that  they  will  not,  nor  will  either  of 
them,  suffer  any  such  paper  to  be  published  or 
printed  in  any  building  owned  by  them  or 
either  of  them  ;  and  that  they  will  not  aid  or 
assist,  or  be  in  any  way  or  manner  accessory  to 
the  printing  or  publishing  of  any  such  paper, 
by  any  person  or  persons  whatsoever,  in  the 
aforesaid  village  or  county,  during  the  time 
above  specified."  For  the  faithful  performance 
of  which  covenant,  Williams  and  Seward 
bound  themselves  in  the  sum  of  $3,000.  Then 


NOTE.— Measure  of  damages— Liqudated  damages- 
Penalty.  See  Dennis  v.  Cummins,  3  Johns.  Cas.,  297, 
note. 
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followed  a  mutual  stipulation  that  the  said  sum 
of  $8,000,  should  be  and  was  thereby  fixed  and 
settled  as  liquidated  damages  and  not  as  a 
penal  sum  for  any  violation  of  the  covenant,  or 
any  of  its  terms  or  conditions.  In  Jan.,  1826, 
Williams  sold  a  quantity  of  type  to  one  Mer 
rell.  and  rented  to  him  a  printing  press,  with 
which  type  and  press  he  published  a  political 
newspaper,  called  "The  Ulica  Intelligencer," 
2O3*J  which  was  *coutinued  for  16  months, 
and  Williams  occasionally  advertised  in  it. 
The  first  page  of  the  first  number  of  the  paper 
waa  set  up  by  Merrell  in  the  printing  shop  of 
Williams,  in  Utica,  but  without  the  actual 
knowledge  of  Williams  or  Seward.  In  June, 
1830,  one  Q.  8.  Wilson  contemplating  the  es- 
tablishment of  a  newspaper  of  a  political,  mis- 
cellaneous and  literary  character,  to  be  called 
"The  American  Citizen,"  employed  Williams 
to  print  1,000  copies  of  the  first  number  of  the 
paper,  as  a  specimen  of  the  contemplated  pub- 
lication ;  who  accordingly  printed  the  said 
1,000  copies,  stating  in  the  same  that  it  was 
printed  by  him,  and  containing  an  advertise- 
ment of  his  own  as  an  advertising  customer. 
The  publication  of  The  American  Citizen  was 
continued  in  Utica  by  Wilson  for  29  weeks, 
during  which  time  R.  North  way,  Jr.,  and  D. 
8.  Porter,  assignees  of  Dakin  &  Bacon,  were 
the  publishers  of  a  newspaper  in  the  Village  of 
Utica,  called  The  Sentinel  and  Gazette.  Pre- 
vious to  the  publication  of  The  American  Cit- 
izen, to  wit:  in  Jan.,  1830,  Dakin  (who  had 
become  solely  interested  in  the  covenant  of 
Williams  &  Seward,  by  the  relinquishment  of 
Bacon),  for  the  consideration  of  $1,  released 
'  Williams  &  Seward  from  their  covenant  "  as 
to  the  editing,  printing  or  publishing  of  an 
anti-masonic  paper  called  The  Elucidator,  so 
long  as  it  shall  be  anti-masonic."  In  Jan.,  1831, 
an  action  of  debt  was  commenced  in  the  names 
of  Dakin  &  Bacon,  against  Williams  &  Seward 
on  the  instrument  of  May  10,  1825,  in  which 
the  plaintiffs  assigned  as  breaches  the  conduct 
of  Williams  in  respect  to  the  publication  of  the 
two  newspapers  called  The  Utica  Intelligencer 
and  The  American  Citizen.  The  cause  was  put 
at  issue  and  tried  by  a  jury,  who  found  a 
special  verdict,  setting  forth  the  above  facts, 
and  concluding  by  finding  $3,000  for  the 
plaintiffs,  if,  etc.  The  Supreme  Court  decided 
that  the  $3,000  should  be  considered  as  liqui- 
dated damages,  and  not  as  a  penalty,  and  gave 
judgment  accordingly  for  the  plaintiffs.  See 
the  case  more  fully  stated,  and  the  opinion  de- 
livered by  the  Chief  Justice.  17  Wend.,  447,  et 
seq.  The  defendants  sued  out  a  writ  of  error. 
2O4*]  *The  cause  was  argued  in  this  court  by, 
Messrs.  W.  C.  Noyes  and  J.  A.  Spen- 
cer, for  plaintiff*  in  error. 

'//-.   C.  P.  Kirkland,   for  defendants  in 
error. 

Points  insisted  on  by  the  counsel  for  the  plaintiffs 
in  error. 

First.  The  special  verdict  does  not  find  any 
breach  of  the  covenant  of  the  defendants  be- 
low. 

Second.  The  $3,000  should  be  regarded  as 
a  penalty  and  not  as  liquidated  damages.  Oth- 
erwise the  same  amount  would  be  recovered 
for  the  slightest  infraction  of  the  covenant  as 
for  the  establishment  and  continuance  of  a 
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rival  paper  during  the  whole  period.  Ashley  v. 
Weldon,  2  Bos.  &  P.,  846  ;  Barton  v.  Qlover, 
Holt,  N.  P.,  48  and  n.  ReiUy  v.  Jones,  1  Bing.. 
802;  Barnes  v.  Penton,  6  Barn.  &  C.,  216; 
Crisdeev.  Bolton,  SCarr.  &  P.,  240  ;  Randall  v. 
Everest,  2  Id. ,  577  ;  Kemble  v.  Farren,  6  Bing. , 
141  ;  Dennis  v.  Cummins,  8  Johns.  Cas.,  297  ; 
SLosson  v.  Beadle,  1  Johns. ,  72  ;  Spencer  v.  Til- 
den,  5 Cow.,  144,  and  n.;  Nobles  v.  Bates,  1 1d., 
807  ;  Hardy  v.  Bern.  5  T.  R  .  636. 

Third.  Whether  the  $3,000  be  regarded  as 
liquidated  damages  or  as  a  penalty  it  is  an  en- 
tirety ;  it  is  not  divisible.  The  release  of  Dakin 
to  the  plaintiffs  in  error  of  and  from  this  cov- 
enant so  far  as  related  to  the  printing  and  pub- 
lishing the  paper  called  The  Elucidator,  dis- 
charged the  whole  penalty  or  liquidated 
amount.  It  broke  the  entire  thing  and  volun- 
tarily surrendered  it  for  value.  Dumport'sc&se, 
Cro.  Eliz..  815;  Shep.  Touch.,  159;  Winter's 
case,  Dyer,  309  a;  8  Com.  Dig.,  132,  Condi- 
tion, Q  ;  Vin.  Abr.  Condition,  G,  d,  pi.  2,  8  : 
Rowley  v.  Stoddard,  7  Johns.,  207  ;  DeZeng  v. 
Bailey,  9  Wend..  337;  BrummeU  v.  Macpherson, 
14  Ves.,  173;  Bleecker  v.  Smith,  13  Wend.,  530. 

Points  insisted  on  by  the  counsel  for  (he  defend- 
ants in  error. 

1.  The  finding  of  the  special  verdict  estab- 
lishes a  manifest  violation  by  the  defendant 
below  of  their  covenant  both  in  its  letter  and 
in  its  spirit. 

*1.  Their  covenant  is  as  broad  and  [*2OS 
comprehensive  as  language  can  make  it,  in- 
tended to  prevent  any  interference  in  any  way 
or  manner,  direct  or  indirect,  in  a  great  o'r 
small  degree  by  the  defendants  below  or  either 
of  them,  with  the  establishment  cotemporane- 
ously  purchased  by  plaintiffs  below. 

2.  The  acts  of  Williams  in  relation  to  The  In 
telligencer,  in  furnishing  types  and  press  for 
printing  it,  in  permitting  the  use  of  his  print- 
ing room  for  that  purpose,  and  in  advertising 
in  it,  were  a  violation  of  the  covenant. 

3.  It  was  manifestly  and  grossly  violated  by 
the  acts  of  Williams  in  reference  to  The  Ameri- 
can Citizen. 

II.  The  acts  (in  relation  to  The  American 
Citizen)  were  per  se  a  violation  of  the  covenant 
and  they  can  be  viewed  in  no  light  and  receive 
no  construction  to  give  them  any  different 
effect. 

1.  The  number  of  the  paper  produced  and 
forming  a  part  of  the  special  verdict,  itself  fur- 
nishes conclusive  evidence.     It  is  in  all  re- 
spects, in  substance  and  in  form,  a  newspaper. 
It  professes  on  its  face  to  be  printed  by  Will- 
iams.    It  appeals  to  the  public  for  support  and 
patronage;  and  this  appeal  has  the  sactiou  of 
Williams'  name.     It  contains  a  long  and  con- 
spicuous advertisement  from  Williams. 

2.  The  number  thus  printed  by  Williams  was- 
intended  and  designed  as  the  first  number  of 
the  paper — as  its  commencement,  if  patronage 
to  continue  it  could  be  obtained.  His  printing 
office  was  "an  old  and  established  office,  of  the 
first  standing  and  reputation  in  the  country, 
and  its  issuing  from  that  office  was  calculated 
to  give  credit  and  character  to  the  paper." 

3.  By  printing  the  paper;  by  giving  it  on  its 
face  the  credit  of  his  name  as  printer  ;    by  ad- 
vertising in  it,  Williams  most  effectually  "aid- 
ed and  assisted  "  in  its  establishment,  and  was 
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actually  "  accessary  to  its  printing  and  pub- 
lishing." 

4.  The  paper  was,  in  fact,  thereby  "  com- 
menced and  established."  No.  2  was  issued 
four  weeks  afterwards,  and  the  paper  was  con- 
tinued for  several  months.  It,  then,  had  its 
origin  and  commencement — its  existence  in 
2O6*]  and  by  *these  acts  of  Williams.  In  the 
very  language  of  his  covenant  "he  commenced 
the  printing"  of  the  paper. 

III.  This  covenant  is  to  be  governed  and  con- 
strued by  precisely  the  same  rules  as  if  the 
liquidated  damages  had  been  six  cents  instead 
of  $3,000.  The  amount  can  in  no  manner  vary 
the  principle.    Had  this  been  a  covenant  with- 
out liquidated  damages,  or  had  these  damages 
been  stipulated  at  a  trifling  sum,  it  can  scarcely 
be  supposed  that  even  the  defendants  below 
would  have  denied  their  liability  under  the 
facts  found  in  this  case. 

IV.  The  breaches  (in  the  language  of  the  cov- 
enant) occurred  "during  the  time  thje  plaintiffs 
below,  or  one  of  them,  or  the  immediate  as- 
signs of  them,  or  one  of  them,  were  publishers 
or  proprietors  of  a  paper  in  Utica." 

V.  This  is  a  clear  case  of  liquidated  dam- 
ages.    The  rule   is,  that  where  some  of  the 
breaches  are  certain  in  their  nature  and  amount, 
and  others  are  uncertain,  the  sum  declared  by 
the  parties   to  be  payable  in  the  event  of  a 
breach  is  a  penalty;  but  where  all  the  breaches 
are  uncertain  in   their  amount,  that  sum  is 
liquidated  damages  if  so  expressly  declared  by 
the  parties.     This  case  manifestly  falls  within 
the  latter  class. 

VI.  The  paper  executed  by  Dakin  Jan.  22, 
1830,  can  in  no  manner  operate  to  release  or 
discharge  the  defendants  below  from  the  lia- 
bility arising  from  the  breaches  of  their  cove- 
nant found  by  the  special  verdict. 

1.  This  paper  is,  like  every  other,  to  be  so 
construed  as  to  effect  its  purpose  and  intent. 
Manifestly  neither  Dakin  nor  the  defendants 
below  contemplated  any  effect  from  this  paper 
other  than  that  specified  in  it  and  declared  on 
its  face,  to  wit:   to  exempt  the  publication  of 
The  Elucidator  from  the  operation  of  the  cove- 
nant. That  publication  may  have  been  harm- 
less to  the  plaintiffs  below, while  another  might 
have  been  ruinous. 

2.  It  does  not  appear  whether  this  paper  was 
given  prior  or  subsequent  to  the  publication  of 
The  Elucidator;  if  prior,  it  was  a  mere  permis- 
sion to  publish  it;  if  subsequent,  it  merely  ex- 
onerated the  defendants  below  from  the  con- 
sequences of  that  particular  act. 

2O7*J  *3.  The  covenant  of  the  defendants 
below,  as  applied  to  the  facts  in  this  case  may 
be  said  to  be  a  covenant,  not  to  print,  etc. , The 
Intelligencer,  nor  The  American  Citizen,  nor 
The  Elucidator.  Now  it  is  well  established 
that  a  release  from  the  covenant  as  to  one  of 
these  would  not  operate  as  a  release  from  the 
covenant  as  to  the  others. 

4.  There  is  no  analogy  between  this  case 
and  that  of  provisos  or  conditions  in  leases,  or 
covenants  connected  with  provisos  or  condi- 
tions for  re-entry.  But  if  there  is  such  analogy 
then  it  is  well  settled,  that  the  waiving  or  re- 
leasing one  cause  of  forfeiture,  or  one  breach 
of  condition,  does  not  affect  the  covenantee's 
right  to  avail  himself  of  another. 

5.  To  give  to  the  paper  executed  by  Dakin 
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Jan.  22,  1830,  the  effect  contended  for  by  the 
defendants  below,  would  pervert  the  evident 
intent  of  that  transaction,  and  would  enable 
them  fraudulently  to  convert  that  paper  to  a 
purpose  not  contemplated  by  either  party  at 
the  time  of  its  execution. 

After  advisement,  the  following  ^opinions 
were  delivered : 

By  the  Chancellor.  The  alleged  breaches 
of  this  covenant,  upon  the  facts  found  by  the 
special  verdict,  are:  1.  That  Williams  assisted 
Merrell  in  establishing  a  political  paper  in 
Utica  called  The  Utica  Intelligencer,  by  hiring 
him  his  printing  press  for  the  avowed  object  of 
printing  that  paper.and  by  selling  him  types  for 
that  purpose.which  types  Williams  had  for  sale 
on  commission  for  a  house  in  Philadelphia;  and 
that  a  part  of  the  first  number  of  that  paper 
was  net  up  by  Merrell  in  the  office  of  Williams; 
and  2.  That  Williams  actually  printed  for  Wil- 
son 1,000  copies  of  the  first  number  of  a  mis- 
cellaneous paper  established  by  the  latter  in 
the  Village  of  Utica,  called  The  American 
Citizen. 

I  think,  from  the  facts  stated  in  the  special 
verdict,  that  the  Supreme  Court  correctly  held 
that  there  had  been  a  breach  of  covenant  on 
the  part  of  Williams.  No  one  who  reads  this 
special  verdict  can  doubt  for  a  moment  that 
there  was  a  palpable  violation  of  good  faith  on 
the  part  of  Williams  *in  endeavoring  [*2O& 
to  have  a  rival  paper  established  in  Utica  con- 
trary to  the  spirit  of  the  agreement  under  which 
he  had  received  $3,000  for  the  good  will  of  The 
Utica  Sentinel;  and  if  he  has  violated  the  letter 
as  well  as  the  spirit  of  his  covenant,  the  court 
ought  not  to  be  very  anxious  to  find  an  excuse 
which  will  relieve  him  from  the  consequences 
of  such  violation.  I  am  not  prepared  to  say 
that  the  selling  to  Merrell  of  the  types  which 
were  left  with  him  for  sale  on  commission, was 
aiding  or  being  accessary  to  the  establishment 
or  printing  of  the  paper,  within  the  intent  and 
meaning  of  the  covenant ;  as  a  refusal  to  sell 
the  types,  although  he  knew  they  were  to  be 
used  for  that  purpose,  might  have  been  a  vio- 
lation of  his  duty  to  his  employers  in  Philadel- 
phia. Neither  is  it  necessary  to  say  that  he  was 
not  authorized  to  hire  his  own  printing  press 
to  Merrell  to  enable  him  to  publish  the  paper 
sooner  than  it  could  otherwise  have  been  done. 
But  as  Williams  had  expressly  covenanted  that 
he  would  not  be  accessary  to  the  establishing 
or  printing  of  the  paper,  I  think  it  was  a 
breach  of  the  covenant  to  suffer  it  to  be  set  up 
in  his  own  office.  If  he  was  to  be  excused  on 
the  ground  that  it  was  done  without  his  knowl- 
edge or  contrary  to  his  will,  I  think  the  burden 
of  proving  that  fact  was  thrown  upon  him ;  and 
that  to  excuse  him,  it  should  have  been  found 
by  the  special  verdict  that  it  was  without  his 
knowledge  and  contrary  to  his  will.  Finding 
the  fact  that  it  was  done  in  his  office,  where, 
by  the  covenant,  he  had  agreed  it  should  not 
be  done,  and  without  showing  that  he  or  his 
agent  took  any  means  to  prevent  it,  must,  upon 
this  special  verdict,  be  considered  a  breach  of 
his  covenant.  Independent  of  this  breach, 
however,  the  printing  of  the  first  number  of 
The  American  Citizen  by  Williams  himself, 
was  not  only  an  aiding,  assisting  and  being  ac- 
cessary to  the  establishment  and  publication  of 
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that  paper,  but  was  also  a  breach  of  that  part  j 
of  the  covenant  which  restricted  him  from  suf- 1 
fering  a  miscellaneous,  literary  or  political  pa- 
jx-r  to  be  printed  in  a  building  owned  by  him. 
Although"  the  first  number  was  issued  as  a 
specimen  number,  and  sent  gratis  to  those  who 
might  not  afterwards  think  proper  to  continue 
ii.  yt-t  it  was  one  of  the  papers  which  were  to 
2OJ)*j  *be  paid  for  by  those  who  should  be- 
come the  patrons  of  the  publication  ;  and  the 
printing  of  that  specimen  number  was  a  more 
powerful  aid  to  the  establishment  of  the  paper 
than  the  publication  of  any  one  of  the  subse- 
quent numbers  would  have  been. 

But  it  is  said  the  whole  covenant  was  re- 
leased, by  releasing  it  so  far  as  related  to  the 
right  to  publish  The  Elucidator,  and  Dumpor's 
case,  4  Co.,  119,  is  relied  upon  by  the  counsel 
for  the  plaintiff  in  error  as  establishing  that 
position.  That  case,  as  Sir  James  Mansfield 
said,  in  Doe  v.  BU*»,  4  Taunt.,  736,  the  profes- 
sion have  always  wondered  at;  and  I  presume 
for  the  reason, that  the  decision  carried  a  tech- 
nical principle  beyond  the  bounds  of  common 
sense.  But  although  that  decision  has  been  so 
long  acquiesced  in  as  a  settled  rule  of  law,  in 
relation  to  the  title  to  real  property  which  was 
liable  to  be  forfeited  by  the  breach  of  a  condi- 
tion subsequent,  that  it  should  not  now  be  dis- 
turbed,it  ought  not  to  be  extended  to  any  other 
class  of  cases.  That  decision  proceeded  upon 
the  principle  that  where  an  estate  is  granted 
upon  a  condition  subsequent,  if  the  condition 
is  once  dispensed  with,  the  estate  becomes  ab- 
solute in  the  grantee,  and  cannot  be  devested 
by  any  future  breach.  But  such  a  principle 
is  wholly  inapplicable  to  a  mere  covenant, 
which  is  in  its  nature  divisible.  In  a  case  near- 
ly as  old  as  Dumpor's  case  ;  Smith  v.  Barnee, 
Trin.  Term,  llth  James  I.;  1  Roll.  Abr.,  472, 
pi.  8,  it  was  held  that  the  discharge  of  a  part 
of  a  covenant  was  not  a  discharge  of  the  resi- 
due thereof.  In  Twyman  v.  Pickard,  2  Barn. 
&  Aid. ,105,  the  distinction  between  conditions 
and  covenants,  as  to  their  divisibility,  is  also 
clearly  established.  And  in  the  very  recent 
case  of  Reed  v.  Morris,  2  Myl.  &  C.,  361, where 
a  son  gave  to  his  father  a  bond  for  the  payment  j 
of  £1,000,  with  interest  thereon  at  5  per  cent., 
and  an  agreement  was  afterwards  made  and 
indorsed  upon  the  bond  by  which  the  father 
stipulated  that  he  would  not  call  upon  the  son 
for  the  principal  sum  of  £1,000,  until  he  the 
father  should  have  paid  the  principal  and  in- 
terest of  a  bond  for  £500,  in  which  the  son  had 
joined  with  him  as  surety  to  a  third  person, 
21O*]Ld.  Cottenham*decided  that  the  agree- 
ment did  not  affect  the  accruing  interest  upon 
the  £1,000  bond;  and  that  the  executors  of  the 
father  were  entitled  to  recover  the  same,  al- 
though the  principal  and  interest  of  the  bond 
which  the  son  signed  as  surety  for  the  father, 
remained  unpaid.  I  conclude,  therefore,  that 
the  release  of  the  covenant, so  far  as  to  author- 
ize the  printing  and  publishing  of  The  Eluci- 
dator so  long  as  it  continued  to  be  an  anti-ma- 
sonic paper ,~did  not  release  the  covenant  gen- 
erally, so  as  to  authorize  Williams  to  aid  in  the 
establishment  of  any  other  paper  he  pleased. 
Giving  such  such  a  construction  to  the  release 
would,  unquestionably,  be  contrary  to  the  un- 
derstanding of  both  parties  at  the  time  the  re- 
lease was  obtained. 


The  remaining  question  is,  whether  the  $3,000 
is  to  be  considered  as  a  stipulated  sum  which 
both  parties  intended  should  be  paid  as  liqui- 
dated damages  in  case  the  covenant  was  brok- 
en; and  if  so,  whether  there  is  any  rule  of  law 
which  can  authorize  this  court,  or  any  other 
court,  to  say  the  plaintiff  in  error  shall  be  ex- 
cused from  performing  his  agreement:  in  other 
words,  whether  this  court  can  make  a  new 
agreement  for  the  parties  which  they  never  in- 
tended to  make  for  themselves.  I  think  no  one 
who  reads  the  covenant  can  doubt  for  a  mo- 
ment that  it  was  the  intention  of  both  parties 
that  if  it  was  broken  the  whole  $3,000  should 
be  paid  as  the  liquidated  damages  for  such 
breach.  The  object  of  the  covenant  was  to 
protect  Dakin  and  Bacon  and  their  assigns  in 
the  full  enjoyment  of  the  good  will  of  a  public 
newspaper,  and  of  its  patronage,  for  which 
good  will  and  patronage  they  were  paying  the 
sum  of  $3,000  ;  and  as  the  value  of  the  good 
will  or  patronage  of  the  paper,  as  well  as  the 
amount  of  injury  which  the  purchasers  might 
sustain  by  any  interference  with  it.were  whol- 
ly uncertain  and  incapable  of  estimation  other- 
wise than  by  mere  conjecture,  the  amount  to 
be  paid  upon  the  breach  of  that  covenant  was 
not  only  a  proper  subject  for  stipulated  dam- 
ages, but  the  precise  sum  paid  for  such  good 
will  or  patronage.appears  to  be  that  which  the 
parties  would  naturally  fix  upon  as  the  amount 
to  be  refunded  to  the  purchasers  upon  any 
breach  of  the  covenant.  The  proposition  on 
*the  part  of  Dakin  and  Bacon,  and  [*211 
which  the  other  parties  agreed  to,  was  sub- 
stantially this:  "We  will  pay  the  $3,000  which 
you  demand  for  the  good  will  and  patronage 
of  your  paper,  in  addition  to  the  actual  value 
of  the  press  and  types  and  printing  apparatus, 
if  you  will  agree  to  refund  to  us  the  $3,000  as 
stipulated  damages  in  case  you  interfere  in  any 
way  with  that  good  will  and  patronage,  or  aid 
or  assist  others  in  the  establishment  or  publi- 
cation of  any  paper  which  may  interfere  with 
it." 

There  is,  undoubtedly,  a  class  of  cases  in 
which  courts  have  been  in  the  habit  of  consid- 
ering a  certain  specified  sum  as  a  penalty,  what- 
ever may  be  the  language  of  the  agreement. 
Such  is  the  case  wherever  such  specified  sum 
is  evidently  intended  as  a  mere  collateral  secu- 
rity for  the  payment  of  a  different  sum  which 
is  the  real  debt,  or  where  it  was  evidently  in- 
tended to  be  in  the  nature  of  a  mere  penalty  ; 
and  there  is  another  class, where,  from  the  lan- 
guage of  the  agreement,  it  was  difficult  to  as- 
certain what  the  parties  really  intended,  in 
which  the  courts  have  taken  the  reasonable- 
ness of  the  provision  as  liquidated  damages 
into  consideration,  for  the  purpose  of  deter- 
mining whether  it  was  intended  as  such  or  only 
as  a  comminatory  sum.  Where  the  specified 
sum  is  declared  by  the  parties  to  be  a  penalty, 
or  wherever  it  appears  to  have  been  only  in- 
tended to  secure  the  payment  of  the  real  debt 
which  is  specified  and  ascertained,  so  that  the 
court  is  legally  bound  to  consider  it  as  com- 
minatory merely,  the  plaintiff  must  assign 
breaches.and  have  his  damages  assessed  under 
the  statute,  except  where  the  condition  of  the 
obligation  is  for  the  payment  of  a  specific  sum 
which  is  capable  of  being  ascertained  by  mere 
computation. 
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In  the  case  of  Astley  v.  Weldon,  2  Bos.  &  P., 
346,  the  £200  specified  in  the  agreement  -was 
-evidently  intended  to  secure  the  payment  of 
the  smaller  sums  and,  therefore,  upon  the  set- 
tled rules  of  construction,  it  was  considered  as 
a  penalty.  Ld.  Eldon  put  his  decision  upon 
that  ground  alone,  as  he  distinctly  recognized 
the  right  of  parties  to  contract  for  stipulated 
damages  for  the  non-performance  of  agree- 
ments, like  the  present,  where  the  damages  were 
iJli*]  in  *their  nature  uncertain,  or  a  mere 
matter  of  fancy.  The  case  of  Randall  v.Eoer- 
•  est,  2  Carr.&  P. ,577,  was  an  action  otasnumpsit 
upon  an  agreement  not  under  seal,  and  Lord 
Tenterden  said  that,  he  wished  his  observations 
in  that  case  not  to  be  understood  as  applying 
to  agreements  under  seal.  Whether  his  Lord- 
ship was  right  in  supposing  that  parties  were 
not  authorized  to. make  a  valid  agreement  for 
stipulated  damages,  without  the  formality  of 
.  affixing  a  seal  to  it,  is  a  question  which  it  is  not 
necessary  for  us  now  to  consider.  Kemble  v. 
F<irren,  6  Bing.,  144,  which  was  also  an  action 
upon  an  agreement  without  a  seal,  was  like 
Attleyv.  Weldon,\nma.uy  respects, as  the  £1,000, 
which  was  stated  to  be  stipulated  damages,  was 
.intended  to  secure  the  smaller  sums  which  the 
plaintiff  had  agreed  to  pay  as  wages  to  the  de- 
fendant, as  well  as  to  insure  to  him  the  servi- 
ces of  the  defendant  for  the  four  seasons.  And 
it  could  not  be  considered  as  a  penal  sum  as  to 
one  part  of  the  agreement  without  construing 
it  to  be  such  as  to  the  whole.  But,  even  in  that 
•case,  Tiudall,  Oh.  J.,  admits,  that  if  the  £1,000 
had  been  limited  to  those  breaches  of  the  agree- 
ment which  were  uncertain  in  their  nature  and 
amount,  the  whole  sum  would  have  been  re- 
coverable as  liquidated  damages.  The  same 
difficulty  existed  in  the  case  of  Daoies  v.  Penton, 
$  Barn.  &  0.,  216;  as  the  £500  was  intended  to 
secure  the  payment  of  £574  by  the  plaintiff,  as 
well  as  the  covenant  not  to  prosecute,  on  the 
part  of  the  defendant;  and  it  could  not  be  con- 
sidered as  an  agreement  for  liquidated  dam- 
ages as  to  one  party,  without  considering  it  so 
.as  to  the  other.  In  addition  to  this,  the  parties 
in  their  agreement  had  called  the  £500  a  penal 
sum,  as  well  as  liquidated  damages.  Looking 
to  the  whole  agreement,  therefore,  the  court 
•came  to  the  conclusion  that  the  parties  did  not 
intend  to  contract  for  stipulated  damages.  The 
case  of  Reilty  v.  Jones,  1  Bing.,  302,  was  like 
the  case  under  consideration  in  one  respect,  as 
the  sum  which  was  agreed  upon  as  stipulated 
damages  was  payable  upon  the  non-perform- 
ance of  any  part  of  the  agreement ;  and  as  it 
was  evidently  the  intention  of  the  parties  that 
the  whole  sum  should  be  payable  upon  any 
breach  of  the  agreement,  the  plaintiff  was  per- 
mitted to  recover  the  whole  amount  as  liqui 
2 13*]  dated  *damages.  In  Habbard  v.  Orat- 
•tan,  Alcock  &  N.,  389,  in  which  an  action  was 
brought  to  recover  the  stipulated  damages 
which  the  defendant  had  agreed  to  pay  if  he  did 
not  remove  a  limekiln  adjacent  to  the  plaintiff's 
premises,  Bushe,  Oh.  J., says:  "The stipulation 
consists  of  two  parts,  one  affirmative  that  the 
limekiln  should  be  prostrated  before  a  partic- 
ular day  ;  the  other  negative  that  the  assignee 
shall  not  at  any  future  time  erect  another  lime 
.kiln;  and, upon  those  the  breaches  are  assigned. 
Both  bear  on  one  object,  to  be  relieved  from 
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the  limekiln  altogether,  and  both  are  essential 
to  that  object  being  accomplished  ;  and  both 
parties  agree  in  measuring  beforehand  the  dam- 
ages consequent  upon  a  breach  of  either  agree- 
ment. Such  stipulations  as  to  damages  are  up- 
held by  courts  of  law  upon  two  grounds  :  1. 
Because  a  man  may  set  a  value  not  only  upon 
matters  connected  with  his  property,  which 
value  is  capable  of  being  estimated,  but  also 
upon  matters  of  taste  or  fancy,  such  as  pros- 
pect or  ornament,  which  he  alone  can  appre- 
ciate; and  2.  Because  even  in  matters  capable 
of  ascertainment,  great  difficulties  might  occur 
in  some  cases;  and,  in  all  cases,  it  is  prudent  in 
both  parties  to  provide  against  the  trouble  and 
expense  of  a  future  investigation.  The  cases 
which  seem  to  have  interfered  with  such  com- 
pacts, are  those  in  which  the  subject-matter  of 
the  stipulation  shows  that,  whatever  the  form 
of  it  may  be,  the  parties  could  not  have  con- 
templated anything  more  than  a  penalty  to  se- 
cure against  actual  damage. 

The  case  under  consideration  was  one  of  un- 
certain damages  which  the  parties  evidently 
foresaw  could  not  be  ascertained  by  proof, with 
any  degree  of  certainty,  as  the  amount  of  in- 
jury to  the  plaintiffs  by  the  establishment  of  a 
rival  paper  even  fora  few  weeks  might  destroy 
the  value  of  the  good  will  and  patronage  of  the 
paper  they  were  about  to  purchase;  and  as  they 
contracted  with  each  other  upon  the  faith  of 
that  liquidated  sum,  as  the  utmost  that  the  one 
party  was  to  pay,  and  the  least  that  the  other 
was  to  receive,  in  case  of  a  breach  of  the  agree- 
ment, it  would  be  manifestly  unjust  for  us  to 
attempt  to  make  a  better  or  a  different  agree- 
ment for  them  than  that  which  they  intended 
*to  make  for  themselves;  by  compel- [*2 14 
ling  them  to  abandon  the  amount  of  damages 
which  they  had  agreed  upon  in  anticipation  of 
the  breach  of  the  contract  which  has  occurred, 
for  the  purpose  of  submitting  the  question  of 
amount  to  the  chance  of  what  a  jury  might 
suppose  was  proper,  from  hearing  the  conflict- 
ing opinions  and  vague  conjectures  of  ignorant 
or  prejudiced  witnesses. 

The  cases  in  our  own  courts, which  were  re- 
ferred to  on  the  argument,  are  all  in  accord- 
ance with  this  view  of  the  subject;  and  it  is, 
therefore,  unnecessary  that  I  should  attempt  to 
analyze  them  particularly.  It  is  perfectly  clear, 
therefore,  if  the  plaintiffs  in  the  court  below 
were  entitled  to  recover  anything  for  the 
breach  of  this  agreement,  they  were  entitled  to 
the  whole  $3,000  which  had  been  agreed  upon 
by  the  parties  as  stipulated  damages  for  any 
breach  of  the  covenant. 

For  these  reasons,  I  think  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Furman,  Haw- 
kins, Hall,  Maynard,  Peek — 5. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR,  and  Senators  Beards- 
ley,  Clark,  Hunt,  Huntington,  Johnson,  Jones, 
Lee,  H.  A.  Livingston,  Nicholas,  Paige,  Powers, 
Skinner,  Spraker,  Sterling,  Van  Dyck,  Ver- 
planck — 18. 

Whereupon,    the  judgment  of  the  Supreme 
Court  was  affirmed. 
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Liability  ofPank  Intruded  with  Bill  for  Collec- 
tion &etend»  to  Neglect  of  Duty  by  it*  Officers 
In  rt .  at-  it*  Ciirreujxtitdtnt*  and  their  Agent* — 
Liability  may  be  Varied  by  Express  Contract 
or  by  UfMffe  and  Custom — Scope  of  Inquiry — 
Failure  of  Notary  to  Give  Notice  of  Non-Ac- 
cepiaiiCt—Lox  Loci  Coutractus  —  Duty  of 
Bonk— Default  of  Public  Officer. 

A  bank  receiving  for  collection  a  bill  of  exchange 
drawn  here,  upon  a  person  residing1  in  another  .State, 
is  liable  for  any  neglect  of  duty  occurring  in  its 
rolli  etion,  whether  arising1  from  the  default  of  its 
officers  here,  its  correspondents  abroad,  or  of  agents 
employed  l>y  such  correspondents.t 

This  liability  may  be  varied,  however,  either  by 
express  contract  or  by  implication  arising  from 
general  usage  in  respect  to  such  paper  ;  it  is  com- 
petent, therefore,  for  the  bank  to  show  an  express 
contract,  varying  the  terms  of  its  liability,  or  in 
the  absence  of  a  judicial  determination  upon  the 
point,  to  show  that  by  the  usage  and  custom  of  the 
place,  a  bank  thus  receiving  foreign  paper  is  liable 
only  for  its  safe  transmission  to  some  competent 
agent,  and  is  not  responsible  for  the  acts  or  omis- 
sions of  such  agent,  or  of  any  subordinates  em- 
ployed by  him. 

Tne  inquiry,  however.in  such  case  is  not  as  to  the 
opinion  of  merchants,  however  general,  as  to  the 
law  of  the  case,  but  as  to  the  usage  and  practice  in 
respect  to  such  transactions,  or  the  general  under- 
standing of  merchants  as  to  the  nature  of  the  con- 
tract evidenced  by  their  acts,  so  as  to  enable  the 
court  to  give  the  contract  a  correct  interpretation. 

Where  a  debt  was  lost  by  the  omission  of  a  nota- 
ry to  give  notice  of  the  noii-acccptance  of  a  bill  pre- 
sented before  maturity  ;  it  was  held,  not  to  excuse 
a  bank  which  had  received  the  same  for  collection. 
that  by  the  law  merchant  of  the  place  where  the  bill 
was  presented.notice  of  non-acceptance  was  deemed 
unnecessary ;  but  that  on  the  contrary,  as  the  lex 
litci  contractus  governed  in  a  case  like  it.  it  was  the 
duty  of  the  bank  to  have  given  the  necessary  in- 
structions to  its  correspondents. 

The  omission  to  give  notice  of  non-acceptance 
happening  through  the  default  of  a  commissioned 
public  officer,  a  notary,  does  not  vary  the  rights  of 
the  parties ;  ]>r»  hoc  vice,  he  acted  merely  as  the 
agent  of  his  employers,  and  not  in  his  official  ca- 
pacity. 

Citations-17  Wend..  368 :  1  T.  R..  712 ;  2  Pet..  170, 
586 ;  Morr.  Diet,  of  Dccis.,  145H,  1558, 1598 :  2  Pardes, 
Droit  Com..  417,  lS7o.  35X :  3  Kent,  Com..  82 :  1  Chit., 
Jr.,  Bills,  38,  46;  Mulr.  Bills.  20.  52;  Bay!.,  Rills.  102; 
2  Doug..  053,  ».;  2  Hodge,  Iti:  11  Wend..  473:  Poth. 
Traite  du  Contr.  de  Change,  ch.  4,  No.  82 :  20  Wmd., 
2, 321 ;  5  Johns.,  375 :  1  Mill.  Const..  100 ;  4  Wash.  C. 
C..  148  ;  3  Doug.,  298 ;  2  B.  &  Aid..  478 ;  12  Mod.,  490 ; 
Story,  Agen..  ch.  17.  sees.  462.  454;  8  T.  R.,  631;  6 
Taunt.  147, 148 ;  1  Pit..  25  ;  3  Bam.  &  C.,  439;  Chit., 

•KTpon  the  principal  point  decided  in  this  case,  the 
court  divided  14  to  10;  Seiuitor  Verplanck,  deliver- 
ing an  opinion  for  reversal,  in  which  he  was  sup- 
ported by  13  of  his  brethren,  and  the  Chancellor  de- 
livering an  opinion  in  favor  of  an  affirmance  of  the 
judgment  of  the  Supreme  Court  and  9  Senators  con- 
curring with  him.  It  is  worthy  of  remark,  that  in 
a  late  case,  decided  in  the  Supreme  Court  of  Errors 
of  the  State  of  Conn.,  the  report  of  which  was  pub- 
lished probably  since  the  argument  In  this  court, 
the  same  doctrine  was  held  by  the  judges  of  that 
court  that  was  held  by  the  Supreme  Court  and  by 
the  chanrtlliir  of  this  State  as  to  a  bank  receiving  a 
not/-  for  collection,  not  being  liable  for  the  default 
of  a  f orciirn  agent.  See  East  Haddam  Bk.  v.  Scovil, 
12  Conn..  303. 
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Bills,  lasted.,  354;  2  Kent,  Com.  Lect.,  44,  p.5«J: 
r\.  c..ntl.  I... -•(•. :!»«;  Parti.  Droit  Com.,  sees.  1497, 
1499;  9  Cow.,  674 :  5  Mass..  365;  20  Johns.,  372;  3  Cow., 
068 ;  9  Wend..  46. 

*1?RROR  from  the  Supreme  Court.  [*21« 
JL  This  was  an  action  of  asuumpxit,  brought 
in  the  Superior  Court  of  the  City  of  N.  V.  by 
S.  &  M.  Allen  against  the  Bank,  to  recover  the 
amount  of  a  bill  of  exchange,  drawn  in  M.  V. 
on  a  mercantile  house  in  Philadelphia,  and  de- 
posited by  the  plaintiffs  with  the  Merchants 
Bk.  in  N.  Y,  for  collection,  which  was  lost  to 
the  plaintiffs  in  consequence  of  the  omisMnu 
to  give  notice  of  non-acceptance  to  the  in 
dorsers.  June  20,  1830,  F.  I.  Spooner,  at  tin- 
City  of  N.  Y.,  drew  a  bill  of  exchange  on 
Messrs.  Boiler  &  Baker,  of  Philadelphia,  for 
$600,  payable  five  days  after  date  to  his  own 
order.  He  indorsed  the  bill  to  .James  M. 
Gould, who  sold  it  to  the  plain  tiffs  and  indoi  -«l 
his  name  upon  it.  The  plaintiffs,  on  the  day 
of  its  date,deposited  the  bill  for  collection  with 
the  Merchants'  Bk.,  who  sent  it  to  the  Phila- 
delphia Bk.  in  the  City  of  Philadelphia.  June 
28,  the  Philadelphia  Bk.  delivered  the  bill  to 
its  notary,  who,  on  the  same  day,  presented  it 
to  the  drawers  for  acceptance,  which  being  re- 
fused, he  noted  the  bill  for  non-acceptance,  and 
returned  it  to  the  Bank,  but  omitted  to  give  no- 
tice of  non-acceptance  to  the  indorsers  of  the 
bill.  On  Saturday,  July  3,  it  was  again  deliv- 
ered to  the  notarv,  to  be  presented  for  pay- 
ment; it  was  presented,  and  payment  being  re- 
fused, the  notary  protested  the  bill  and  sent 
notices  of  non  payment,  per  mail,  undercover, 
to  the  cashier  of  the  Merchants'  Bk.,  directed 
to  the  drawer  and  the  Messrs.  Allen.  July  6, 
the  Messrs.  Allen  received  the  notice  of  non- 
payment, and  on  the  7th  gave  a  similar  notice 
to  Gould,  the  indorser.  The  plaintiffs  brought 
a  suit  against  Gould,  and  failed,  on  the  ground 
of  want  of  notice  to  him,  of  the  non-accept- 
ance of  the  bill,  and  they  then  commenced 
their  suit  against  the  Merchants'  Bk..  claiming 
to  recover  the  amount  of  the  bill,  and  the  costs 
and  charges  of  the  suit  against  Gould,  notice, 
of  that  suit  having  been  given  to  the  Mer- 
chants' Bk.,  and  their  aid  requested  iu  the 
prosecution.  The  plaintiffs  proved  that  Gould 
held  securities  in  his  hands  deposited  with  him 
by  Spooner  to  insure  the  payment  of  the  bill, 
which  he  surrendered  after  sufficient  time  had 
elapsed  *to receive  noticeof  non  accept- [*i2 1  7 
ance.  Spooner  became  insolvent  July  2.  The 
plaintiffs  attempted  to  prove  a  usage  or  cus- 
tom in  the  City  of  N.  Y.  that  when  the  bank- 
there  receive  a  bill  or  note  for  collection,  pay- 
able out  of  the  city,  they  become  responsible 
for  the  diligence  of  the  banks  to  which  they 
transmit  the  bill  or  note,  and  also  for  thi-t  of 
the  agents  employed  by  such  banks  in  the  tak- 
ing of  the  necessary  measures  to  charge  the 
parties  to  the  bill  or  note,  in  case  of  its  dislioii 
or.  They  accordingly  called  a  number  of  mer- 
chants and  brokers,  who  testified  that  such  was 
their  understanding  of  the  matter,  and  such 
their  opinion  as  to  the  obligation  incurred  by 
the  banks.  On  the  other  hand,  a  number  of 
officers  of  the  banks  in  the  City  of  N.  Y.  testi- 
fied that  such  was  not  the  understanding  of  the 
banks;  that  the  receiving  of  negotiable  paper, 
payable  out  of  the  city,  for  collection,  was 
deemed  a  favor  to  the  customers  of  the  banks; 
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and  that  the  only  obligation  incurred  by  the 
banks  in  such  cases  was,  to  transmit  the  paper 
to  proper  agents  in  due  season  for  collection. 
The  plaintiffs, wholly  failed  to  prove  anything 
like  a  usage  or  custom  recognized  by  the 
banks,  by  their  acknowledgment  of  liability 
and  payment  of  losses  incurred  through  the 
want  of  diligence  of  the  banks,  to  which  nego- 
tiable paper  was  transmitted,  or  the  want  of 
diligence  of  the  agents  employed  by  such 
banks.  On  the  part  of  the  defendants,  it  was 
proved  that  the  Bk.  of  Philadelphia,  and  the 
notary  employed  by  it,  were  distinguished  for 
punctuality  and  diligence  in  the  transaction  of 
business;  andfurther.thatby  the  law  merchant 
of  Pa. ,  it  is  not  necessary  to  present  a  bill  or 
note  like  the  one  in  question  for  acceptance, 
and  to  give  notice  of  non  acceptance,  for  the 
purpose  of  charging  the  parties  to  such  bill  or 
note;  that  it  is  sufficient  if  it  be  presented  at 
maturity  for  payment,  and  if  not  paid,  that  no- 
tice of  non-payment  be  given. 

Mr.  J.  Oakley  charged  the  jury  that  the  de- 
fendants, upon  general  principles  of  law,  and 
independent  of  any  custom  or  usage,  or  of  any 
agreement, express  or  implied,  were  only  bound 
to  transmit  the  bill  to  Philadelphia  in  due 
time  and  to  some  competent  agent ;  and  were 
218*]  not  liable  for  any  *negligence  or  omis- 
sion of  such  agent  in  giving  notice  of  the  non- 
acceptance  of  the  bill.  That  it  was  the  duty 
of  the  jury  to  inquire  whether  such  usage  or 
custom  existed  in  the  City  of  N.  Y.  as  was  al- 
leged on  the  part  of  the  plaintiffs,  and  in 
weighing  the  evidence  which  had  been  given, 
they  must  distinguish  between  a  usage  or 
custom,  and  any  general  understanding  on  the 
subject,  which  prevailed  among  men  of  busi- 
ness in  the  city  ;  that  to  establish  the  usage  or 
custom  claimed  by  the  plaintiffs  to  exist,  it 
must  appear  that  the  practice  of  the  banks  had 
been  generally  in  conformity  to  such  alleged 
usage,  and  for  so  long  a  period  as  to  have  be- 
come generally  known  ;  that  it  did  not  appear 
to  him,  from  the  evidence,  that  there  had  been 
any  such  practice  on  the  part  of  the  banks,  as 
no  case  of  the  kind  had  before  occurred  ;  but 
it  was  for  them  to  determine  whether  any  such 
practice  or  usage  existed.  If  they  should  find 
that  such  usage  or  custom  did  not  exist,  they 
would  then  inquire  whether  there  was  any 
mutual  understanding  or  any  agreement  be- 
tween the  defendants  and  their  dealers  gener- 
ally, or  between  them  and  the  plaintiffs  par- 
ticularly, that  they  were  or  would  be  respon- 
sible for  the  conduct  of  the  Bank  or  notary 
abroad  in  cases  of  this  kind;  that  if  they  should 
find  that  no  such  understanding  or  agreement 
existed,  then  the  defendants  were  not  liable, 
although  the  jury  should  find  that  a  general 
and  notorious  understanding  existed  among 
men  of  business  in  the  City  of  N.  Y.,  that  the 
banks  there  were  responsible  in  the  manner 
claimed  by  the  plaintiffs.  To  this  charge  the 
plaintiffs  excepted.  The  jury  found  for  the 
defendants,  on  which  judgment  was  entered. 
The  plaintiffs  removed  the  record  into  the  Su- 
preme Court,  where  the  judgment  of  the  Su- 
perior Court  was  affirmed.  See  the  opinion  of 
the  court  delivered  by  the  Chief  Justice,  15 
Wend.,  486,  et  seq.  The  plaintiffs  thereupon 
sued  out  a  writ  of  error,  removing  the  record 
into  this  court. 
WEND.  22. 


Mr.  H.  E.  Davies,  for  the  plaintiffs  in  er- 
ror, insisted  that  the  Merchants'  Bk.,  by  re- 
ceiving the  bill  for  collection,  assumed  the 
duty  of  giving  notice  of  non-acceptance,  and 
was  responsible  for  the  omission  of  the  agent 
employed  by  the  *Philadelphia  Bk.  [*219 
In  support  of  this  proposition,  he  cited  Van 
Wert  v.  Woolley,  3  Barn.  &  C.,  439.  He  con- 
tended that  the  case  of  Bk.  v.  Triplett,  1  Pet. 
25,  did  not  support  the  decision  of  the  Su- 
preme Court  of  this  State,  inasmuch  as  there 
the  draft  was  left  with  the  Alexandria  Bk., 
only  for  transmission  and  not  for  collec- 
tion. He  also  insisted  that  the  evidence  fully 
proved  a  usage  rendering  the  defendants  lia- 
ble, and  that  the  evidence  of  such  usage  was 
properly  received. 

Messrs.  H.  P.  Edwards  and  G.  Wood, 
for  the  defendants  in  error,  insisted  upon  the 
following  points : 

I.  The  defendants  in  error,  having  selected 
a  foreign  bank  in  Philadelphia,  in  good  gener- 
al credit,  are  not  responsible  for  the  alleged 
default  or  omission  in  question  in  this  cause, 
by  the  established  and  uniform  usage  in  regard 
to  the  banks  in  the  U.   8..  recognized  by  judi- 
cial decisions.   Bk.  v.  Triplett,  1  Pet.,  30;  Ston- 
v.  CartwrigJit,  6  T.  K,,  411  ;  Smedes  v.  Bk.,  20 
Johns.,  384;  Wool.  Com.  L.,  p.  320. 

II.  The  Bk.  of  Philadelphia  (and  a  fortiori 
the  defendants  in  error)  is  not  liable  for  the  de- 
fault of  its  notary  in  a  particular  case,  where 
(as  in  the  present  case)  his  general  character  is 
good,  and  the  bank  is  in  no  default  in  the  se- 
lection and  continuance  of  the  officer.    Smedes 
v.  Bk.,  20  Johns.,  384. 

III.  The  notary  was  not  guilty  of  any  neg- 
ligence or  misfeasance  in  omitting  to  give  no- 
tice of  the  non-acceptance  of  the  bill  in  ques- 
tion— it  not  being  required  by  the  common 
law,  as  interpreted  in  Pa.  A  bailee  is  required 
to  use  only  the  same  diligence  which  a  pru- 
dent man  would  use  in  his  own  concerns,  and 
is  not  answerable  for  mistakes  of  law  in  doubt- 
ful cases,  which,  with  ordinary  care,  could  not 
be  avoided .  Baike  v.  Chandles,  3  Camp. N.P.,11. 

IV.  The  judge,  who  presided  at  the  trial  of 
this  cause,  was  warranted  in  charging  the  jury 
that,    upon    general    principles    *of    [*22O 
law,  the  Merchants'  Bk.  was  only  bound  to 
transmit  the  bill  in  question,  in  due  time,  to  a 
competent  agent  in  Philadelphia;  and  was  not 
liable  for  any  neglect  or  omission  on  the  part 
of  such  agent,  in  giving  notice  of  the  non-ac- 
ceptance of  the  bill. 

V.  There  is  no  special  usage  in  the  City  of 
N.  Y.,  creating  a  liability  repugnant  to  the 
foregoing  principles. 

VI.  The  opinions  of  men  of  business,  deal- 
ers with  banks  in  the  City  of  N.  Y.,  as  to  the 
true  legal  construction  of  a  contract  or  trans- 
action, cannot  alter  the  legal  operation  there- 
of.    Trott  v.    Wood,   1    Gall.,   444;    Smith  v. 
Wright,  1  Cai.,  43,  45. 

VII.  Although  the  opinion  or  understand- 
ing of  dealers  in  a  trade,  as  to  the  meaning  of 
terms,  or  other  matters  relating  to  their  busi- 
ness, which  are  constantly  occurring  in  prac- 
tice, may  be  evidence  of  such  practice  and, 
consequently,  of  their  usage;  yet  their  abstract 
opinion  in  relation  to  a  legal  liability  which 
has  never  been  enforced  or  submitted  to  in 
practice,  is  no  evidence  of  usage. 
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\  III.  If  general  opinion  or  understanding. 
a-  to  what  the  law  is,  constitutes  a  usage  or 
practice,  sufficient  to  establish  the  law,  then 
the  usage  in  question  is  established  in  favor  of 
the  defendants  in  error;  inasmuch  as  it  is  the 
usage  of  the  banks  in  cases  of  doubt  or  diffi- 
culty which  guides  the  court  in  settling  the 
law.  Rennerv.  Bk.t  9  Wh.,  581;  MiU*v.  Bk., 
11  Id.,  481  ;  Bk.  v.  Triplett,  1  Pet.,  25. 

Mr.  S.  A.  Foot,  in  reply.  The  Merchants' 
Bk.,  by  receiving  the  bills  for  collection,  are 
deemed  in  law  to  have  promised  to  do  all  such 
acts  as  should  become  necessary  to  enable  the 
owners  of  the  bill  to  enforce  their  remedy 
against  the  parties  thereto.  Admitting  the 
plaintiffs  knew  the  ordinary  course  of  business 
to  be  that  the  Bank  here  would  send  the  bill  to 
Us  correspondents  in  Philadelphia  to  have  it 
presented  for  acceptance  and  payment,  the 
employment  of  such  agents,  was  the  act  of  the 
Bank,  which  became  responsible  for  the  dili- 
gence and  fidelity  of  its  agents.  The  owners 
122  1*]  of  *the  bill  took  no  part  in  their  selec- 
tion or  appointment,  and  such  agents,  in  gen- 
eral, are  responsible  only  to  their  employers. 
Story,  Ag.,  15,  16,  189,  208.  The  holders  of 
the  bill  surely  are  not  compelled  to  resort  to 
them  for  their  remedy,  and  it  is  even  question- 
able whether  they  could  have  sustained  an  ac- 
tion against  them.  3  Barn.  &  Ad. ,  354.  The 
benefit  received  by  the  Bank,  in  obtaining  a 
credit  in  Philadelphia,  in  the  way  of  exchange 
to  the  amount  of  the  bill,  was  a  sufficient  con- 
sideration for  its  undertaking.  It  is  no  excuse 
that  by  the  law  merchant,  as  understood  in 
Philadelphia,  it  was  not  necessary  that  notice 
of  non-acceptance  should  be  given.  The  con 
tract  having  been  made  in  N.  Y.,  the  lex  loci 
contract™  governed,  and  the  Bank  should  have 
given  the  necessary  instruction  to  its  agents  in 
Philadelphia.  A  bank  with  which  a  note  is 
left  for  collection,  is  liable  for  neglect  or 
for  the  employment  of  an  incompetent  agent, 
Smeden  v.  Bk.,  20  Johns.,  384,  and  is  conse- 
quently answerable  for  the  omission  of  its 
agent  to  give  notice  of  non-acceptance.  3 
Barn.  &  C.,  439.  The  case  of  the  Bk.  v.  Trip- 
letl,  1  Pet.,  50,  decides  nothing  as  it  respects 
the  question  here  involved.  The  court  there 
only  held  that  the  Bk.  of  Washington  was  lia- 
ble, but  said  nothing  as  to  the  Bk.  of  Alexan- 
dria. The  proof  of  usage  in  this  case,  was  suffi- 
cient to  charge  the  defendants,  20  Johns.,  878. 

After  advisement  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  The  questions  arising 
upon  the  writ  of  error  in  this  case  are  of  very 
great  importance  to  the  mercantile  community, 
and  I  regret  that  the  very  great  press  of  busi- 
ness in  this  court  has  allowed  us  so  little  time 
to  examine  them  in  all  their  various  bearings. 
The  object  of  the  suit  is  to  charge  the  defend- 
ants with  the  amount  of  a  bill  of  exchange  left 
with  them  for  collection,  and  which  has  been 
lost  to  the  plaintiffs  in  consequence  of  an  im 
perfect  negotiation  of  it.  whereby  the  indorser 
was  discharged  from  his  liability  to  them  as 
the  indorsees. 

It  is  the  settled  law  of  this  State  that  a  bill 
of  exchange  which  is  payable  on  a  day  certain, 
222*]  or  a  certain  number  of  "days  after  date, 
need  not  be  presented  for  payment  before  it 
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becomes  due  in  order  to  charge  the  drawer  or 
indorser — and  such  is  also  the  law  of  England 
and  of  Scotland  and  of  France,  although  it  is 
the  duty  of  an  agent  who  holds  such  a  bill  for 
the  purpose  of  negotiation,  to  endeavor  to  ob- 
tain the  acceptance  thereof  without  delay,  for 
the  benefit  of  his  principal,  who  has  an  interest 
in  having  it  accepted  immediately.  But  if  such 
a  bill  is  actually  presented  for  acceptance  be- 
fore it  becomes  due,  and  the  drawee  refuses 
to  accept,  notice  of  the  dishonor  of  the  bill 
must  be  immediately  given  to  the  drawer  and 
indorsers,  or  they  will  be  difecbarged.  17 
Wend.,  368;  1  T.  R.,712  ;  2  Pet..  170;  Morr. 
Die.  of  Decis.,  1494,  1558;  2  Pardes,  Droit 
Com.  417,  No.  858,  3  Kent,  Com.,  82  ;  1  Chit. 
Jr.,  Bills,  38.  46;  Muir,  Bills,  22;  Bayl.,  Bills 
102.  It  appears  by  the  testimony  in  this  case, 
however,  that  by  the  mercantile  law  of  Pa.,  it 
is  not  necessary  to  give  notice  of  the  non  ac- 
ceptance of  a  bill  of  exchange,  whether  it  is 
payable  on  a  day  certain  or  otherwise;  and 
one  ground  of  the  plaintiffs  claim  in  this  case 
is.  that  the  defendants  neglected  to  inform  the 
Bk.  of  Philadelphia,  to  whom  the  bill  was 
sent  for  negotiation  and  collection,  that  by  the 
law  of  this  State,  notice  of  the  non-acceptance 
of  the  bill  would  be  necessary  to  charge  the 
drawer  and  indorsers  who  resided  here. 

A  great  portion  of  the  mercantile  law  of  this 
country  as  well  as  of  England  has  been  derived 
from  mercantile  usages,  which  have  from 
time  to  time  incorporated  themselves  with  and 
finally  become  settled  rules  of  the  common  or 
unwritten  laws  of  both  countries.  But  the 
court  below  was,  unquestionably,  right  in 
charging  Ihe  jury  that  the  opinions  of  mer- 
chants and  men  of  business,  as  to  the  legal  lia- 
bility of  the  banks  in  N.  Y.,  for  the  neglect  of 
the  foreign  bank  in  duly  negotiating  bills  sent 
to  them  for  collection,  was  not  legal  evidence  to 
prove  mercantile  usage.  The  custom  of  mer 
chants  or  mercantile  usage  does  not  depend 
upon  the  private  opinions  of  merchants  as  to 
what  the  law  is,  or  even  upon  their  opinions 
publicly  expressed,  but  it  depends  upon  their 
acts;  or,  as  the  learned  Chief  Justice  very  cor- 
rectly *says,  the  inquiry  in  such  cases  [*223 
is  not  after  the  opinions  of  traders  and  mer- 
chants in  respect  to  the  law  upon  a  mercantile 
question,  but  for  the  evidence  of  a  fact,  to  wit: 
the  usage  or  practice  in  the  course  of  mercan- 
tile business  in  the  particular  case.  In  the  case 
of  Carrick  v.  Vickery,  2  Doug.,  658,  n.,  the  of- 
fer of  the  counsel  for  the  defendant  was  not 
merely  to  prove  the  understanding  of  mercan- 
tile men  as  to  the  necessity  of  a  note  being  in- 
dorsed by  all  the  payees  of  a  bill,  who  were 
not  copartners,  in  order  to  render  it  negotiable; 
but  to  prove  the  universal  usage  and  under- 
standing of  bankers  and  merchants.  That  is, 
to  show  by  their  acts,  in  refusing  to  receive  or 
pay  bills,  which  were  not  indorsed  by  both 
payees,  the  usage  and  understanding  of  the 
mercantile  community  on  the  subject.  It  was 
this  usage  or  practice  of  merchants  and  bank- 
ers which  the  witness  in  that  case  was  called 
to  prove:  and  which  the  special  jury  of  mer- 
chants, who  were  impaneled  to  try  the  cause, 
declared  they  knew  to  exist,  as  stated  by  the 
counsel.  The  evidence  of  merchants  or  of 
other  persons  engaged  in  a  particular  trade  or 
business,  is  frequently  resorted  to  by  courts 
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of  justice  for  the  purpose  of  ascertaining  the 
sense  in  which  certain  words  or  mercantile 
terms  are  used  in  commercial  contracts.  And 
accordingly  in  Powell  v.  Norton,  2  Hodge,  16, 
Mr.  J.  Vaughan  says  :  "  Evidence  has  always 
been  received  to  show  in  what  sense  mercan 
tile  terms  are  used."  But  this  is  not  a  case  of 
that  description. 

The  usage  attempted  to  be  established  in  the 
case  now  under  consideration,  is  a  usage  that 
the  bank  in  which  a  note  or  bill  payable  at  a 
distant  place  is  deposited  for  collection,  shall 
be  answerable  for  the  neglect  of  the  foreign 
bank  or  agent,  to  whom  the  bill  or  note  is  sent 
to  be  collected,  in  duly  negotiating  the  same. 
But  how  can  such  a  usage  be  established  un- 
less the  question  has  before  arisen,  by  a  claim 
for  compensation  for  such  a  loss,  and  by  the 
acquiescence  in  such  claim  on  the  part  of  the 
bank.  Evidence  showing  that  a  bank  had  paid 
such  a  loss  in  a  single  case,  is  not  sufficient  to 
establish  a  commercial  usage.  Proof  of  the 
general  usage  of  the  banks  to  make  compensa- 
224*]  tion  for  such  *losses,  or  of  the  receipt 
by  them  of  a  compensation,  in  the  nature  of  a 
del  credere  commission,  upon  the  assumption 
that  they  are  liable  for  the  negligence  of  their 
corresponding  banks  or  agents,  appears  to  be 
the  only  way  in  which  such  a  customary  or 
implied  liability  can  be  established,  in  the  ab- 
sence of  any  general  rule  of  commercial  law 
upon  the  subject. 

It  is  a  general  rule  of  law,  that  banks  and 
other  corporations,  as  well  as  individuals,  are 
liable  for  the  acts  or  omissions  of  their  gen- 
eral officers  and  servants,in  relation  to  any  busi- 
ness intrusted  to  the  corporation  or  individual 
to  be  transacted.  But  this  rule  does  not  apply 
to  a  case  where,  from  the  nature  of  the  business 
to  be  performed,  it  cannot  be  done  by  any  of 
the  ordinary  officers  or  servants  of  the  corpo- 
ration or  individual,  but  must  be  intrusted  to 
a  sub-agent  employed  for  that  special  purpose; 
or  where  by  the  usages  of  trade  it  is  customary 
to  employ  a  special  agent  for  the  purpose  of 
transacting  the  business.  Here,  from  the  very 
nature  of  the  business  to  be  transacted,  and 
from  the  general  usage  in  such  cases,  it  was 
necessary  to  employ  a  bank  or  other  agent  in 
Philadelphia  for  the  special  purpose  of  nego- 
tiating this  bill  of  exchange,  and  of  receiving 
the  payment  thereof,  if  it  should  be  duly  hon- 
ored. Prima  facie  the  risk  of  the  neglect  of 
such  foreign  bank  or  other  special  agent  to  ne- 
gotiate the  bill  properly,  should  be  upon  the 
owner  of  the  bill  who  has  impliedly  authorized 
the  employment  of  such  special  sub-agent.  I 
admit  that  if  it  had  been  the  custom  of  the 
banks  to  receive  a  commission  or  compensation 
for  the  collection  of  such  bills  and  notes,  be- 
yond the  difference  of  exchange  between  the 
two  places  and  the  actual  expenses  of  ne- 
gotiation, it  might  very  properly  have  been 
considered  as  in  the  nature  of  a  del  credere 
commission,  so  as  to  render  such  banks  legally 
liable  for  the  loss  which  might  be  occasioned 
by  the  negligence  or  misconduct  of  their  cor- 
responding banks  or  agents.  The  incidental 
benefit  which  the  Bank  in  N.  Y.  might  re- 
ceive, in  having  the  money  collected  through 
that  institution,  from  the  chance  of  its  remain- 
ing there  as  a  deposit  for  a  short  time  after  it 
was  collected  was,  undoubtedly,  a  sufficient 
WEND.  22. 


consideration  *for  an  implied  agree-  [*225 
ment  on  the  part  of  the  Bank,  that  the  bill 
should  not  be  lost  to  the  plaintiffs  by  reason  of 
any  negligence  on  the  part  of  the  Bank  or  of 
its  officers  or  servants:  and  such  was  the  decis- 
ion of  this  court  in  the  case  of  Bk.  v.  McKin- 
ster,  11  Wend.,  473.  But  it  certainly  would  be 
going  very  far  to  say  that  this  mere  chance  of 
benefit  to  the  Bank  was,  in  fact,  a  del  credere 
commission,  from  which  an  agreement  to  war- 
rant the  plaintiffs  against  loss  from  the  mis- 
takes and  negligence  of  the  corresponding 
bank  or  agent,  could  legally  be  inferred.  I, 
therefore,  conclude  that  there  was  nothing  in 
the  law  or  in  the  facts  of  this  case,  which  could 
entitle  the  plaintiffs  to  recover  against  the  de- 
fendants, on  the  ground  that  the  Bank  in  N. 
Y.  was  answerable  for  the  negligence  of  the 
Philadelphia  Bank  or  its  notary  to  give  notice 
of  the  dishonor  of  the  bill,  when  it  was  returned 
to  that  Bank,  on  the  day  of  its  presentment 
noted  for  non-acceptance 

it  was  probably  the  duty  of  the  defendants 
when  they  sent  the  bill  for  negotiation  and  col- 
lection to  a  State  where  they  did  not  know  the 
law  to  be  the  same  as  ours,  in  relation  to  no- 
tices and  protests,  to  have  given  the  necessary 
instructions  to  their  correspondent  bank  on  the 
subject,  so  that  the  drawer  and  indorsers  might 
be  duly  charged  according  to  our  laws,  in  case 
of  the  dishonor  of  the  bill.  Where  the  owner 
of  a  bill  indorses  it  and  delivers  it  to  another 
for  collection,  or  delivers  it  to  him  for  collec- 
tion after  it  has  been  previously  indorsed  in 
blank,  he  thereby  constitutes  the  person  who 
receives  it  his  agent,  for  the  proper  negotiation 
of  the  bill,  as  well  as  to  receive  payment  there- 
on when  it  becomes  due;  and  the  law  implies 
a  corresponding  duty  on  the  part  of  the  agent 
who  receives  it.  If  the  bill,  therefore,  has  not 
been  accepted,  it  is  the  duty  of  the  agent  to 
see  that  it  is  presented  for  acceptance,  and  that 
the  proper  protests  and  notices  are  given  in 
case  of  its  dishonor,  as  well  as  to  see  that  it  is 
presented  for  payment  when  it  becomes  due. 
Poth.,  Traile  du  Contr.  De  Change,  ch.  4,  No. 
82.  And  such  was  the  decision  of  this  court 
in  the  case  of  these  same  plaintiffs  against 
Boyd  &  Suydam,  at  the  last  December  Term 
of  this  court.  20  Wend.,  321.  Where  an  agent, 
therefore,  receives  such  a  bill  to  be  [*22t> 
sent  to  a  foreign  State  or  country  for  collec- 
tion, it  is  his  duty  to  give  the  necessary  in- 
structions to  such  sub  agent,  to  enable  him  to 
negotiate  the  bill  in  such  a  manner  as  to  charge 
the  drawer  or  indorsers  according  to  the  law 
of  the  State  where  the  bill  is  made  or  indorsed. 
It  now  appears  to  be  the  settled  law,  notwith- 
standing the  opinion  of  Mr.  J.  Van  Ness  intbe 
case  of  Miller  v.  Hackley,  5  Johns.,  375,  that  a 
bill  drawn  in  one  State,  and  payable  in  another 
where  the  rules  of  law  may  be  different,  is  to 
be  considered  as  a  foreign  bill.  Buckner  v. 
Finley,  2  Pet.,  586;  Duncan  v.  Course,  1  Mill, 
Const.,  100;  •Lomdale  v.  Brown,  4  Wash.  C. 
C. ,  148.  Such,  also,  is  the  rule  of  law  as  to 
bills  drawn  in  England,  payable  in  Scotland  or 
Ireland,  or  one  of  the  British  colonies,  and 
vice  versa.  Salomons  v.  Stavely.  3  Doug.,  298; 
Mahoney  v.  Ashlin,  2  Barn.  &  Ad.,  478;  Rey- 
nolds v.  Syme,  Morr.  Die.  of  Dec.,  1598;  Muir, 
Bills,  52;  3  Kent,  Com.,  82.  An  agent  is  al- 
ways understood  to  contract  for  reasonable 
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skill  and  ordinary  diligence  in  the  discharge  of 
:  uties,  that  is.  the  usual  skill  belonging  to 
•  persons  engaged  in  the  like  business,  and 
Hi.  degree  of  diligence  which  prudent  men  ex- 
ercise In  relation  to  their  own  business.  The 
employer  has  the  legal  right  to  the  exercise  of 
ih.it  degree  of  skill,  and  that  extent  of  dili 
.-,  on  the  part  of  the  agent;  and  if  the  lat- 
in- has  not  the  requisite  skill,  or,  having  it, 
cts  so  to  use  it,  he  is  liable  to  his  employ- 
er for  the  consequences  of  his  ignorance  or  neg- 
lect. But  as  a  general  rule,  an  agent  who  con- 
ducts the  business  with  which  he  is  intrusted 
l»y  bis  principal,  according  to  the  ordinary 
•in  and  usages  of  all  other  persons  engaged 
in  the  like  employment  or  business,  is  not  an- 
swerable to  his  principal,  although  a  greater 
decree  of  diligence,  by  an  unusual  departure 
ft  um  the  accustomed  usage  in  such  cases, 
might  have  prevented  the  loss  which  has  oc- 
curred; unless  there  was  something  in  the  cir- 
cumstances of  the  particular  case  to  make  it 
his  duty  to  depart  from  the  ordinary  mode  of 
transacting  the  business  and  to  adopt  an  un- 
usual degree  of  vigilance  to  protect  his  em- 
ployer from  loss.  In  the  present  case  it  was  in 
12  2  7*]  evidence  that  the  transmission  *of  bills 
between  N.  Y.  and  Philadelphia,  was  a  matter 
of  constant  occurrence;  and  that  the  bank  of 
which  the  witness  was  cashier,  never  sent  in- 
structions when  they  sent  a  bill  abroad  for  col- 
lection. Under  all  the  circumstances  of  this 
citse,  the  jury  were  the  proper  judges  of  the 
fact,  whether  the  defendants  had  departed 
from  the  usual  course  of  business,  or  had  been 
guilty  of  negligence  in  not  sending  specific  in- 
structions to  their  corresponding  back  in  Phil- 
adelphia, to  have  the  bill  protested  for  non- 
acceptance  as  well  as  for  non-payment.  If  the 
plaintiff's  counsel  had  wished  any  specific  in- 
structions to  the  jury  as  to  the  law  on  that  sub- 
ject, he  should  have  called  upon  the  court  to 
charge  on  that  point,  so  that  if  the  judge  who 
tried  the  cause  had  declined  to  do  so,  the  fact 
might  have  been  stated  in  the  bill  of  exceptions. 
Without  expressing  any  opinion,  therefore, 
upon  the  question  of  fact  arising  upon  the 
third  count  of  the  plaintiff's  declaration,  I 
have  arrived  at  the  conclusion  that  it  does  not 
appear  from  this  bill  of  exceptions  that  there 
was  any  misdirection  in  point  of  law  in  the 
court  below;  or  that  the  judge  who  tried  the 
cause  neglected  to  give  the  proper  instructions 
to  the  jury  upon  any  question  of  law  to  which 
his  attention  was  called  by  the  counsel  for  the 
plaintiffs  in  error. 

For  these  reasons,  I  shall  vote  for  an  affirm- 
ance of  the  judgment  of  the  Supreme  Court. 

By  Senator  Verplanck.  Payment  of  a  bill 
of  exchange  was  lost  to  the  holders  in  conse- 
quence of  the  omissiou  of  giving  notice  of 
refusal  to  accept.  Assuming  for  the  present 
that  such  omission  was  a  culpable  and  unjusti- 
fiable neglect,  let  us  first  proceed  to  the  con- 
sideration of  the  chief  and  more  important 
question  in  this  cause. 

.V  bill  of  exchange  drawn  in  N.  Y.  upon  a 
person  resident  in  Philadelphia  is  deposited  for 
collection  in  an  N.  Y.  bank,  is  received  for  that 
purpose,  and  duly  transmitted  to  their  corre- 
spondent and  agent,  a  Philadelphia  bank,  the 
notary  of  which  is  guilty  of  a  neglect,  where- 
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by  on  refusal  to  accept  at  Philadelphia,  pay- 
ment from  the  N.  *  Y.  drawer  or  indors  |  *2ii8 
er  is  lost.  Is  the  N.  Y.  bank  first  receiving  this 
paper  for  collection  responsible  for  the  lo-s  or 
damages  arising  from  the  default  of  its  Phila- 
delphia agent? 

Viewing  this  as  a  question  of  very  great  im- 
portance, both  in  itself  as  relates  to  the  responsi- 
bilities of  our  moneyed  institutions,  and  the 
usage  of  commercial  collections,  and  also  as 
materially  affecting  the  general  law  of  agency 
and  contracts,  I  have  given  the  subject  mncli 
consideration.  The  conclusions  to  which  I 
have  come  are  in  opposition  to  the  opinion  of 
the  Supreme  Court,  as  well  as  to  the  charge  of 
the  eminent  judge  before  whom  the  cause  was 
tried  in  the  court  below.  I  have,  consequent- 
ly, hesitated  in  forming  my  judgment,  and 
have  repeatedly  reviewed  the  question  before 
giving  this  opinion.  But  I  cannot  now  enter- 
tain any  doubt  on  this  subject. 

It  is  well  settled  in  this  State  that  there  is  an 
implied  undertaking  by  a  bank  or  banker  re- 
ceiving negotiable  paper  deposited  for  collec- 
tion, to  take  the  necessary  measures  to  charge 
the  drawer,  maker  or  other  proper  parties, 
upon  the  default  or  refusal  to  pay  or  accept. 
Smedes  v.  Bk.,  20  Johns.,  372,  and  8.  C.  in  this 
court,  3  Cow., 663;  McKinsterv.  Bk.,  9  Wend., 
46;  8.  (7.,  11  Id.,  473.  The  ground  of  this  rule 
is,  that  the  acceptance  of  negotiable  paper  thus 
deposited  for  collection,  forms  an  implied  un- 
dertaking to  make  the  demands  and  give  the 
notices  required  by  law  or  mercantile  usage 
for  the  perfect  protection  of  the  holder's  rights 
against  all  previous  parties;  for  which  under- 
taking the  use  of  the  funds  thus  temporarily 
obtained  or  of  the  average  balances  thereof, 
for  the  purposes  of  discount  or  exchange,  forms 
a  valuable  consideration.  Had  we  no  express 
authority  on  this  head,  I  should  consider  the 
acceptance  by  a  bank  of  paper  for  collection 
from  a  customer,  in  the  usual  course  of  his 
business,  as  sufficient  evidence  of  a  valuable 
consideration.  The  whole  ordinary  business 
of  a  bank  with  its  dealers,  is  one  of  mutual 
profit  or  accommodation  and  must  be  taken 
together  (unless  some  part  is  separated  by  ex- 
press understanding),  and  it  is  not  for  a  bank 
to  allege  or  for  a  court  to  consider  (as  the  c/u'ff 
Justice  *seems  to  do),  that  a  collection  [*22JI 
in  a  particular  place  must  be  regarded  as  a 
gratuitous  favor.  If  accepted  at  all,  the  gen- 
eral profits  and  advantages  of  the  business  of 
which  this  may  perhaps  be  an  unproductive 
part,  form  a  good  consideration  for  the  under- 
taking. This,  however,  is  not  an  open  ques- 
tion after  the  decision  of  this  court  in  the  two 
cases  against  the  Bk.  of  Utica. 

What,  then,  is  the  ordinary  undertaking, 
contract  or  agreement  of  a  bank  with  one  of  its 
dealers,  in  the  case  of  an  ordinary  deposit  of  a 
domestic  note  or  bill,  payable  in  the  same  town 
received  for  collection  ?  It  is  a  contract  made 
with  a  corporate  body  having  only  a  legal  ex- 
istence, and  governed  by  directors,  who  can  act 
only  by  officers  and  agents  ;  or  if  it  be  with  a 
private  banker,  he,  too,  is  known  to  carry  on 
his  business  by  clerks  and  agents.  The  con- 
tract itself  is  to  perform  certain  duties  neces- 
sary for  the  collection  of  the  paper  and  the 
security  of  the  holder.  But  neither  legal  con- 
struction nor  the  common  understanding  of 

WKND.  22. 


1839 


ALLEX  v.  MEKCH.  BANK  OF  N.  Y. 


229 


men  of  business  can  regard  this  contract,  un- 
less there  be  some  express  understanding  to 
that  effect,as  an  appointment  of  the  bank  as  an 
attorney  or  personal  representative  of  the  owner 
of  the  paper.authorized  to  select  other  agents  for 
the  purpose  of  collecting  the  note  and  nothing 
more.  There  is  a  wide  difference  made  as  well 
by  positive  law  as  by  the  reason  of  the  thing 
itself,  between  a  contract  or  undertaking  to  do 
a  thing,  and  the  delegation  of  an  agent  or  at- 
torney to  procure  the  doing  the  same  thing — 
between  a  contract  for  building  a  house,  for 
example,  and  the  appointment  ~of  an  overseer 
or  superintendent,  authorized  and  undertak- 
ing to  act  for  the  principal,  in  having  a  house 
built.  The  contractor  is  bound  to  answer  for 
any  negligence  or  default  in  the  performance 
of  his  contract.although  such  negligence  or  de- 
fault be  not  his  own  but  that  of  some  sub  con 
tractor  or  under  workman.  Not  so  the  mere 
representative  agent,  who  discharges  his  whole 
duty  if  he  acts  with  good  faith  and  ordinary 
diligence  in  the  selection  of  his  materials,  the 
forming  his  contract  and  the  choice  of  his 
workmen.  Now  in  the  case  of  the  deposit  for 
collection  of  a  domestic  note  or  bill  payable  in 
23O*J  the  same  town,  no  one  *can  imagine 
that  this,  instead  of  being  a  contract  with  the 
bank  to  use  the  proper  means  for  collecting 
the  paper,  is  a  mere  delegation  of  power  to 
act  as  an  attorney  for  that  purpose.  If  this 
were  so,  and  it  should  happen  that  by  the 
fraud,  the  carelessness,  or  the  ignorance  of  a 
clerk  or  teller,  the  only  responsible  parties 
were  discharged,  or  the  note  itself  lost  or  de- 
stroyed, it  would  be  a  sufficient  defense  for  the 
bunk  if  it  could  show  that  the  directors  bad 
employed  ordinary  care  and  caution  in  select- 
ing their  officers;  or  any  similar  defense  which 
would  be  good  in  the  mouth  of  an  attorney  in 
fact,  or  a  steward  acting  in  good  faith  for  his 
principal,  who  had  been  defrauded  in  any 
transaction.  If  such  were  the  understanding 
of  this  business,  and  the  merchant  had  to  look 
to  the  responsibility  of  the  teller  or  clerk 
through  whose  hands  his  paper  may  pass,  and 
not  to  that  of  the  bank  which  employs  them, 
few  deposits  for  collection  would  be  made, 
and  it  would  soon  be  found  expedient  to  deal 
only  with  banks  or  bankers  who  would  guar- 
nnty  their  officers.  But  the  natural  and  gen- 
eral understanding  of  men  of  business  is  sure- 
ly not  this;  it  is  that  of  an  implied  agreement 
with  the  bank  itself,  of  whose  officers  and 
agents  they  have  no  knowledge,  and  with 
whom  they  have  no  privity  of  contract. 

The  decisions  of  our  own  courts, above  cited, 
call  this  transaction  a  contract,  and  treat  it  as 
such.  Then  the  law  is  clear,  that  by  the  em- 
ployment of  under  agents  or  servants,  for  his 
own  convenience  or  to  perform  part  of  what 
he  has  contracted  to  do,  the  employer  becomes 
civilly  responsible  to  those  with  whom  he  con- 
tracts or  deals  in  his  business.  The  general 
principle  of  Ld.  Holt  has  always  been  cited 
with  approbation,  though  the  correctness  of  its 
application  to  a  political  office  was  denied, 
that  "  Where  a  trust  is  put  in  one  person,  and 
he  whose  interest  is  intrusted  is  damnified  by 
the  neglect  of  such  as  that  person  employs  in 
the  discharge  of  that  trust,  he  shall  answer  to 
7  the  person  damnified."  12  Mod.,  490.  The 
same  doctrine  is  thus  summed  up  by  Judge 
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Story,  from  a  long  succession  of  authorities: 
"It  is  a  general  doctrine  of  law,  that  the  prin- 
cipal is  held  liable  to  third  persons  in  a  civil 
suit  for  the  frauds,  *deceits,  misrcpre-  [*2i$l 
sentations,  torts,  negligences,  and  other  mal- 
feasances or  misfeasances  and  omissions  of 
duty  of  his  agent  in  the  course  of  his  em- 
ployment, although  the  principal  did  not  au- 
thorize or  justify,  or  indeed  know  of  such 
misconduct,  or  even  if  he  forebade  them  or 
disapproved  of  them."  Story,  Ag. ,  ch.  17.  sec. 
453,  and  authorities  cited  in  n.  3.  "The  max- 
im is,"  says  Ld.  Kenyon,  "  Respondeal  Superi- 
or— the  principals  are  responsible  for  the  acts 
of  the  servants  in  those  things  which  re- 
spect their  duty  under  them,  though  not  answer- 
able for  things  that  do  not  respect  their 
duty."  8  T.  II.,  53J.  This  rule  sums  up  the 
doctrine  with  great  force,  clearness  and  pre- 
cision. Thus  the  carrier  is  liable  for  the  neg- 
ligence of  his  agent,  by  which  goods  com- 
mitted to  his  care  are  damaged.  So  the  ship 
owner  is  liable  to  the  shipper  for  damages 
caused  by  reason  of  the  neglect  or  misconduct 
of  the  master  or  mate.  "  This  liability,"  says 
Judge  Story,  "extends  not  only  to  the  injuries 
and  wrongs  of  the  agent  immediately  employed 
in  a  particular  business  (as  in  this  case  to  the 
Merchants'  Bk.  itself),  but  also  to  the  injuries 
and  wrongs  done  by  others  who  are  employed 
by  that  agent  under  him,  or  with  whom  he 
contracts  for  the  performance  of  the  business; 
for  the  liability  reaches  through  all  the  stages 
of  the  service."  Story,  Ag.,  sec.  454,  and  cases 
there  cited  in  note.  It  is  this  distinction,  on 
which  I  have  already  insisted  as  founded  in  the 
reason  of  contracts,  between  the  undertaking 
to  perform  anything,  and  the  mere  receiving  a 
delegation  of  authority  to  act  for  another, 
which  reconciles  many  decisions  evidently 
equally  just  in  themselves,  but  apparently 
clashing  in  words  and  conflicting  in  authority. 
I  include  among  these,  in  addition  to  the  class 
of  cases  already  cited  or  referred  to,  those  in 
which  persons  dealing  or  contracting  with  an 
agent  or  contractor,  and  trusting  to  his  credit, 
have  endeavored  to  charge  his  principal,  with 
whom,  however,  they  themselves  had  no  priv- 
ity; see  for  instance,  the  two  cases  in  6  Taunt., 
147,  148.  If  it  be  not  a  mere  representative 
agency,  but  a  contract  or  undertaking  to  do  the 
business,  the  original  principal  is  answerable; 
and  for  the  same  reason  he  is  to  look  to  the  im- 
mediate contractor  with  himself,  and  not  to  the 
inferior  *and  distant  under-contract-  [*232 
ors  or  agents,  for  defaults  injurious  to  his  own 
interest. 

Such,  then,  being  the  general  law,  the  bank, 
in  undertaking  to  collect  negotiable  paper,  is 
answerable  for  the  neglect  of  its  ordinary 
agents.  Is  there  anything  in  the  mere  fact  of 
the  paper  being  payable  in  another  city  and, 
therefore,  requiring  the  aid  of  other  agents, 
sufficient  to  take  that  case  out  of  the  general 
rule  ?  I  mean  irrespectively  of  any  agreement 
or  implied  understanding  as  to  the  matter.  The 
Chief  Justice,  in  delivering  the  opinion  of  the 
Supreme  Court,  holds  that  there  is,  and  says  : 
"A  note  or  bill  left  at  a  bank,  and  received  for 
the  purpose  of  being  sent  to  some  distant  place 
for  collection,  would  seem  to  imply,  upon  a 
reasonable  construction,  no  other  agreement 
than  that  it  should  be  forwarded  with  due  dili- 
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gence  to  some  competent  agent,  to  do  what 
should  !-.  ;n  :lir  pi.  MUM'S.     The  lan- 

guage and  acts  of  the  parties  fairly  import  so 
much,  but  nothing  beyond  it.  The  person 
leaving  'In-  note  is  aware  that  the  bank  cannot 
pcraOMllj  attend  to  the  collection,  and  that  it 
must,  therefore,  be  sent  to  some  distant  or  for- 
eign audit."  This  seems  to  me  to  assume  the 
very  question  in  dispute.  In  a  deposit  of  a 
note  for  collection,  payable  in  the  same  place, 
the  holder  is  equally  aware  that  the  bank  can- 
not personally  attend  to  the  collection,  and  its 
management  must  be  left  to  some  one  or  more 
competent  agents.  But  he  makes  an  implied 
contract  with  the  bank  that  the  proper  and  ex- 
pedient means  shall  be  used  to  collect  his  note. 
So  he  does  as  to  a  foreign  debt ;  and  in  each 
case  he  alike  presumes  that  proper  agents  will 
be  employed.  In  neither  case  has  he  any 
knowledge  of  the  agents,  or  privity  with  them. 
I  can  perceive  no  reason  for  liability  or  exemp- 
tion from  liability  in  either  case  which  does  not 
equally  apply  to  the  other.  The  bank,  if  its 
officers  think  fit,  and  the  dealer  will  consent, 
may  vary  that  liability  in  either  case.  It  may 
receive  the  paper  only  for  transmission  to  its 
correspondents.  That  would  form  a  new  and 
different  contract,  and  would  limit  the  respon- 
sibility to  good  faith  and  due  discretion  in  the 
choice  of  an  agent.  But  if  this  be  not  done, or 
unless  there  be  some  implied  understanding  on 
233*]  the  subject,  *I  see  no  difference  be- 
tween the  responsibility  assumed  in  the  under- 
taking to  collect  foreign  bills,  and  that  for  col- 
lecting domestic  paper,  payable  at  home.  It  is 
assumed  in  the  same  manner.in  the  same  words, 
and  on  the  same  consideration.  If  the  reason- 
ing of  the  Supreme  Court,  be  correct,  I  cannot 
perceive  how,  either  in  the  case  of  domestic 
collection  or  in  any  other  case,  the  principal  is 
to  be  made  liable  for  the  default  of  his  own 
agent,  if,  from  the  nature  of  the  business,  it 
was  evident  that  some  under-agent  must  be 
employed,  and  that  the  principal  could  not  do 
the  business  without  aid.  On  this  principle, 
the  ship-owner  would  not  be  answerable  for 
the  negligence  of  the  captain,  whom  all  the 
world  knows  he  must  employ.  The  master  me- 
chanic,who  must  (as  those  who  contract  with 
him  are  well  aware)  employ  sub-contractors, 
journeymen  and  laborers,  would  no  longer  be 
liable  for  their  negligence  in  the  work  he  con- 
tracts to  have  executed.  The  same  reasoning 
which  would  here  make  the  N.  Y.  Bk.  merely 
an  agent  "  to  select  other  agents  abroad  for  the 
party  to  become  his  agent  in  the  collection," 
would  equally  make  the  ship  owner  and  the 
contracting  builder  mere  agents  to  select  mas- 
ters, mates,  journeymen  and  laborers  for  those 
with  whom  they  deal.  If  it  be  "unreasonable" 
to  suppose,  as  the  Ch ief  Justice  holds,  that  the 
Bank  assumed  "to  become  responsible  for  the 
fidelity  of  agents  abroad,"  who  "  all  parties 
knew  must  intervene  before  collection,"  and 
when  the  plaintiffs  "knew  that  others  must  be 
trusted,"  it  must  be  quite  as  unreasonable  in 
the  case  of  domestic  collections,  and  of  all 
other  transactions,  where  the  parties  know  that 
"agents  must  intervene  and  others  be  trusted." 
But.  in  all  these  cases,  the  parties  are  not  gov- 
erned by  the  mere  rule  of  personal  representa 
tive  agency,  but  are  subject  to  the  responsil.il 
Hies  imposed  by  the  law  of  commercial  con- 
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'  tracts,  of  bailment  or  of  shipping.  In  all 
cases,  we  are  not  to  look  to  the  necessity  of 
the  employment  of  the  distant  or  under  agents. 
We  are  to  look  to  the  contract  itself.  / 
enim  contraclvs  dot.  We  are  to  look  whether 
the  contract  be  only  for  the  immediate  services 
of  the  agent,  and  his  acting  faithfully  u>  the 
representative  of  his  principal,  doing  for  him, 
in  the  *business  confided  to  his  care,  [*234 
what  the  principal  is  not  able  or  willing  to  do 
for  himself,  or  whether  the  contract'  1<  «.k» 
mainly  to  the  thing  itself  to  be  done,  and  the 
undertaking  be  for  the  due  use  of  all  the  prop- 
er means  for  its  performance.  In  the  one  (:>-«. 
the  responsibility  ceases  with  the  limits  of  the 
personal  services  undertaken  ;  in  the  other,  it 
extends  to  cover  all  the  necessary  and  proper 
means  for  the  accomplishment  of  the  object, by 
whomsoever  used  or  employed. 

Again  ;  it  is  not  true,  in  the  usual  and  well- 
known  course  of  trade,  that  there  is  no  other 
agreement  implied  than  that  deposited  paper 
payable  abroad  shall  be  forwarded  with  due 
diligence,  or  as  Judge  Oakley  charged,  that 
"  the  banks  are  only  bound  to  transmit  such 
paper  in  due  form  and  in  due  time."  By  the 
known  ordinary  usage  of  business,  unless, 
when  altered  by  some  special  agreement  or 
usage,  the  banks  undertake  something  more 
than  this.  This  the  holders  of  paper  could  do 
for  themselves.  But  the  banks  also  undertake 
to  receive  and  pay  the  funds  here,  when  col- 
lected elsewhere.  The  foreign  bank  does  not 
know  the  owner  of  the  bill  so  as  to  open  an  ac- 
count with  him,  and  to  authorize  him  to  draw 
upon  his  funds  when  collected.  They  know 
only  the  bank  from  which  the  paper  was  re- 
ceived, and  that  bank  has  at  least  undertaken 
to  manage  the  business  of  exchange  between, 
the  places;  on  what  ground,  then,  is  the  bank 
receiving  for  collection  to  ,be  answerable  only 
for  the  first  and  last  stages  of  the  transaction, 
and  to  be  discharged  from  any  liability  as  to- 
all  intermediate  steps. 

Such  are  my  views  of  the  general  principles 
involved  in  the  case.  Let  us  now  look  to  the 
authorities  bearing  or  supposed  to  bear  upon  it. 

The  Chief  Justice  relies  much  upon  the  de- 
cision of  the  Supreme  Court  of  the  U.  S. ,  in 
Bk.  v.  Triplett,  \  Pet.,  25,  and  on  the  reasoning 
of  Ch.  J.  Marshall,  in  delivering  the  opinion  of 
the  court.  He  said,  in  that  case,  "that  the  bill 
was  not  delivered  to  the  Mechanics'  Bank  at 
Alexandria  for  collection,  but  for  transmission; 
that  the  Bank  in  Washington  became  the  agent 
of  the  holder ;  that  the  Bank  in  Alexandria 
performed  *its  duty  by  transmitting  [*235 
the  bill,  and  the  whole  responsibility  of  the  col- 
lection devolved  pa  the  bank  which  received  it 
for  that  purpose."  Unquestionably,  it  was  so- 
in  that  case  ;  for  that  was  the  express  contract 
between  the  parties.  The  case  does  not  state 
that  the  bill,  payable  at  Washington,  was  de- 
posited for  collection  in  the  Alexandria  Bank, 
but  it  expressly  states  that  "  the  holder  of  the 
bill  placed  it  in  the  hands  of  the  cashier  of  the 
Alexandria  Bank,  for  the  purpose  of  being 
transmitted  to  the  Bank  at  Washington  for  col- 
lection." It  nowhere  appears, or  is  alleged. that 
the  Bank  at  Alexandria,  had  made  any  under- 
taking, express  or  implied,  to  collect  the  paper. 
This  might,  be  from  the  known  course  of  busi- 
ness in  the  District  of  Columbia,  or  it  might  be 
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from  the  express  agreement  as  to  this  paper.or 
from  the  manner  in  which  the  bank  received 
the  paper  ;  that  does  not  appear,  but  the  fact, 
nevertheless,  it  admitted.  The  Washington 
Bank  received  instructions  from  the  holder  and 
replied  to  him.  Of  course  there  is  nothing  in 
the  views  I  have  taken  of  the  general  question 
which  is  contradicted  by  the  conclusion  of  Ch. 
J.  Marshall,  "that  the  Bank  of  Washington, by 
receiving  the  bill  for  collection,  and  by  its  let- 
ter, became  the  plaintiff's  agent,  and  assumed 
the  responsibilities  of  that  character."  Under 
these  circumstances,  I  consider  the  authority 
of  the  Supreme  Court  of  the  U.  8.,  in  this  de 
cislon,  as  indirectly,  at  least,  in  opposition  to 
the  doctrine  of  the  Supreme  Court  of  this  State 
and,  certainly,  as  giving  it  no  support. 

On  the  other  hand,  a  recent  and  equally  high 
authority  goes  directly  to  support  the  doctrine 
I  have  sustained.  It  is  the  case  of  VanWart 
v.  Woolley,  3  Barn.  &  C.,  439,  upon  the  author- 
ity of  which,  another  great  question  of  the  law 
of  negotiable  paper  was  decided  in  this  court, 
during  the  last  year,  in  the  case  of  Allen  v. 
Suydam,  20  Wend.,  321.  In  Van  Wart  v.  Wool- 
ley,  the  defendants  at  Birmingham  received  a 
bill  upon  London  to  get  accepted.  This  they 
forwarded  to  their  London  banker,  who  did 
not  protest  the  bill  for  non  acceptance,  or  give 
notice  to  any  of  the  parties  to  the  paper  .of  the 
refusal  to  accept.  Ld.  Tenterden,  in  deliver- 
ing the  judgment  of  the  court,  said:  "Upon 
236*]  *this  state  of  facts,  it  is  evident  that  the 
defendants,  who  cannot  be  distinguished  from, 
but  are  answerable  for  their  London  correspond- 
ents, have  been  guilty  of  a  neglect  of  the  duty 
they  owed  the  plaintiff,  their  employer,  for 
which  they  received  a  pecuniary  reward.  The 
plaintiff  is  therefore  entitled  to  maintain  his 
action  against  them  to  the  extent  of  any  dam- 
age he  may  have  sustained  by  their  neglect." 
The  case  embraced  some  other  points,  but  the 
decision  of  all  rested  upon  this  position.  Upon 
these  authorities,  and  for  these  reasons,  I  am 
clear  that,  by  the  deposit  of  the  bill  in  question 
with  the  Bank,  and  the  receiving  it  for  collec- 
tion, the  Bank,  upon  general  principles  of  law 
and  independently  of  any  custom  or  usage,  or 
of  any  express  agreement,  is  liable  for  a  neg- 
lect of  duty  occurring  in  that  collection, wheth- 
er from  the  default  of  its  officers  here,  or  of 
their  correspondents  at  Philadelphia,  from 
whom  (in  Ld.  Tenterden's  words)  "they  can- 
not be  distinguished,  and  for  whom  they  are 
answerable." 

Cannot  that  legal  liability  be  varied  ?  I  can- 
not doubt  that  it  may  be,  either  by  the  express 
condition  on  which  paper  for  collection  is  re- 
ceived, or  by  the  implied  understanding  of  the 
parties  arising  from  the  common  understand- 
ing of  merchants  and  the  custom  of  trade.  It 
was,  therefore,  proper  to  admit  the  evidence 
of  men  of  business  toshc-w  what  was  the  usage 
or  general  understanding  of  such  transactions. 
I  agree  entirely  with  Judge  Oakley  as  to  the 
authority  and  object  of  such  evidence.  The 
opinion  of  merchants,  however  general,  is  no 
authority  to  show  the  legal  liability  of  any 
party.  It  is  the  exclusive  province  of  the  law 
to  decide  that  point.  But  such  evidence  is 
good  to  show  the  common  understanding  of 
any  contracts,  the  meaning  of  the  language  of 
such  contracts  in  their  ordinary  commercial 
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sense,  to  prove  any  custom,  usage  or  mode  of 
business  which  may  naturally  and  justly  be 
presumed  to  enter  into  and  form  part  of  any 
transaction  or  agreement.  It  is  good  for  the 
purpose  of  giving  probable  proof  of  the  degree 
and  kind  of  responsibility  understood  to  be  as- 
sumed by  the  party  sought  to  be  charged ;  but 
it  is  not  good  to  show  what  the  legal  conse- 
quences of  the  assumption  of  any  such  respon- 
sibility *may  be.  It  is  good  for  the  in-  [*237 
terpretation  of  the  contract,  not  for  the  estab- 
lishment or  the  exposition  of  the  law.  Now, 
if  the  conclusions  to  which  I  have  previously 
come  be  sound,  the  direction  of  the  judge  at 
the  trial  as  to  this  sort  of  evidence,  though 
correct  in  his  view  of  the  weight  and  authority 
to  which  it  was  entitled,  was  wrong  as  to  the 
point  to  which  he  directed  the  attention  of  the 
jury.  He  told  them  that  the  Bank  was  not 
liable  on  general  principles,  and  was  not  re- 
sponsible, unless  they  were  of  opinion,  from 
the  evidence,  that  there  was  some  agreement, 
express  or  implied,  between  the  parties,  in  re- 
lation to  the  transmission  of  the  bill,  or  unless 
there  existed  some  custom  or  usage  in  the  City 
of  N.  Y.,  changing  the  obligation  imposed  by 
the  depositee,  by  which  custom,  banks  receiv- 
ing bills  payable  out  of  the  city,  are  responsible 
for  the  negligence  of  any  bank  or  notary,  or 
other  agent  to  whom  such  bills  might  be  sent. 
According  to  my  view  of  the  law,  the  recep- 
tion of  the  bill  for  collection,  in  the  usual  man- 
ner, imposed  the  liability  for  neglect  or  omis- 
sion of  the  proper  means  by  any  one  employed 
for  that  purpose  by  the  banks  or  by  its  agents; 
but  it  was  open  for  the  Bank  to  show,  and  it 
was  for  the  jury  to  decide,  whether  there  was 
not  some  express  or  implied  agreement  or  mut- 
ual understanding  between  the  parties  which 
varied  that  obligation  and  limited  the  Bank's 
responsibility,  as  to  foreign  bills,  to  the  safe 
transmission  to  a  competent  agent ;  or  wheth- 
er there  did  not  exist  some  custom  or  usage  in 
the  City  of  N.  Y.,  discharging  the  legal  lia- 
bility as  to  bills  payable  abroad,  in  the  same 
manner;  which  usage  was  sufficiently  general, 
long  continued  and  known  to  men  of  business 
to  be  presumed  to  have  entered  into  and  formed 
part  of  the  contract.  This  distinction  is  not  a 
matter  of  form  or  theory  merely.  On  the  con- 
trary, it  might  wholly  change  the  verdict  of 
the  jury.  In  the  case  before  us,  though  the 
great  weight  of  commercial  evidence  appears 
to  me  to  be  on  the  side  of  the  understood  lia- 
bility of  the  banks,  there  was  enough  from 
cashiers  and  experienced  bank  officers  on  the 
other  side  to  warrant,  the  jury  in  finding,  as 
they  did,  for  the  defendants;  they,  in  fact, 
finding  that  there  was  no  agreement  or  custom 
*specially  charging  the  banks  with  a  [*238 
liability  which  the  law  would  not  otherwise 
impose.  Had  they  been  directed,  as  I  think 
they  should  have  been,  that  the  Bank  was  lia- 
ble unless  they  thought  that  there  was  suffi- 
cient evidence  of  some  agreement  or  custom 
discharging  that  responsibility,  the  verdict 
upon  such  conflicting  evidence  might  well  have 
been  found  for  the  plaintiffs. 

In  a  question  like  this,  involving  principles 
that  must  govern  the  law  of  a  wide  range  of 
commercial  dealings,  considerations  of  public 
policy  cannot  well  be  overlooked,  though  they 
must  not  be  allowed  to  disturb  the  conclusions 
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of  natural  justice  or  well  settled  positive  juris 
prudence.  Some  such  considerations  have  been 
suggested  in  the  course  of  the  arguments, 
founded  upon  the  great  and  inconvenient  re- 
sponsihilities  which  ii  decision  reversing  that 
of  the  courts  below  would  impose  upon  our 
moneyed  institutions;  and  their  consequent 
withdrawal  in  part  or  in  whole  from  a  business 
so  necessary  to  our  internal  exchanges.  To 
me  the  subject  appears  in  a  very  different 
light.  I  cannot  but  think  that  if  the  law  of 
this  case  were  now  to  be  settled,  not  judicially, 
but  legislatively,  upon  considerations  of  pub- 
lic policy  alone,  the  doctrine  I  have  maintained 
in  opposition  to  that  of  our  courts  would  be 
found  the  safest  and  wisest.  If  the  present 
judgment  be  affirmed,  no  small  doubt  will  be 
thrown  upon  the  responsibilities  of  collecting 
banks  and  bankers,  even  in  domestic  collec 
tious,  for  the  acts  of  any  of  their  officers.  As 
in  the  case  of  corporate  banks,  or  those  under 
our  general  law,  all  the  business  is  practically 
done  by  agents,  that  doubt  would  cover  the 
whole  of  our  banking  transactions.  The  same 
difficulty  may  arise  in  numerous  analogous 
commercial  affairs,  the  law  as  well  as  the  usage 
of  which  is  now  settled,  unless  it  be  shaken  by 
the  influence  and  authority  of  decisions  and 
reasoning  like  that  of  the  Supreme  Court  in 
this  case.  On  the  other  side,  if  we  hold  col- 
lecting banks  and  bankers  to  be  liable  for  all 
neglect  or  omission  of  the  necessary  and  proper 
means  for  the  due  performance  of  that  which 
they  have  in  general  terms  undertaken  to  do, 
whether  such  omission  or  negligence  be  their 
own  or  that  of  others  in  their  employ,  we  pre- 
2tf  9*]  serve  that  harmony  of  the  *law  which 
is  so  essential  to  its  being  understood  by  those 
who  are  to  regulate  their  dealings  by  it  and, 
unquestionably,  much  doubt  and  litigation 
will  be  excluded.  If  the  responsibility  thus 
imposed  be  onerous  or  inconvenient  as  to  for- 
eign bills,  or  to  any  especial  class  of  transac- 
tions, it  is  easy  for  banks  and  bankers  to  avoid 
that  inconvenience  by  stating  the  terms  upon 
which  they  will  receive  the  deposited  paper. 
A  notice  to  customers  and  dealers,  or  a  differ- 
ent mode  of  entry  in  the  bank  books  of  the 
notes  received  for  collection,  and  those  for 
transmission  only,  will  put  an  end  to  all  fut- 
ure questions,  and  discharge  any  such  respon- 
sibility ;  or,  it  might  be  assumed,  if  considered 
as  a  valuable  though  somewhat  hazardous 
branch  of  business,  for  any  reasonable  and  ade- 
quate compensation. 

II.  The  second  point,  though  essential  to 
the  decision  of  the  cause,  is  of  less  general  in- 
terest, and  I  shall  speak  of  it  more  briefly. 

The  bill  drawn  in  N.  Y.  upon  Philadelphia 
was  presented  for  acceptance  and  refused.  The 
notary  in  Philadelphia  neglected  to  give  notice 
of  non  acceptance,  by  which  the  drawer  and  a 
N.  Y.  indorser  were  discharged.  It  is  in  evi- 
dence that  if  notice  had  been  promptly  given, 
the  bill  would  have  been  paid  out  of  securities 
belonging  to  the  drawer,  in  thehandsof  an  in- 
dorser, which  were  given  up  after  waiting  a 
sufficient  time  for  the  receipt  of  notice  of  non- 
acceptance.  The  holder  also  failed,  on  the 
ground  of  want  of  notice,  in  a  suit  against  the 
same  indorser.  It  is  now  contended  that  the 
notary  was  not  guilty  of  any  negligence  or 
misfeasance  in  omitting  to  give  notice  of  the 


non-acceptance,  such  notice  not  being  required 
bv  the  common  law,  as  it  is  interpreted  in  Pa. 
The  evidence  of  distinguished  counsel  in  Phil- 
adelphia shows  that,  according  to  the  decisions 
of  that  State,  protest  for  non-payment  would 
be  sufficient,  and  neither  protest,  nor  notice  of 
non  acceptance  was  necessary  to  bind  drawer 
or  indorser  in.  Pa.  I  cannot  consider  this  ob- 
jection to  the  recovery  as  of  any  weight.  The 
bill  was  drawn  in  N\  Y.,  and  was  a  foreign 
bill  in  Pa.  Those  who  undertake  to  collect  for- 
eign paper,  are  as  much  bound  to  inform  them- 
selves *as  to  what  is  necessary  to  pro  [*24O 
tect  the  holders  of  such  paper,  as  if  it  were  do- 
UK  >tic  and  governed  wholly  by  their  own  lo- 
cal law.  On  the  contrary,  the  law  of  N.  Y..  so 
far  as  regards  the  N.  Y.  parties,  must,  on  the 
broad  principles  of  commercial  and  internation- 
al jurisprudence,  form  part  of  the  local  law  it- 
self, if  the  N.  Y.  indorser  or  drawer  should  be 
accidentally  sued  in  the  courts  of  Pa.  If  this  de- 
fense could  be  sustained,  it  would  be  fatal  to 
the  most  valuable  interests  of  our  internal 
trade  and  exchanges  between  State  and  State. 
Besides,  the  law  of  which  the  defendants  claim 
that  their  agent  had  a  right  to  be  ignorant,  is 
a  part  of  the  more  general  commercial  law 
from  which  the  jurisprudence  of  Pa.  differs. 
That  general  law  which  is  recognized  as  gov- 
erning negotiable  paper  is  this:  "If  a  bill  be 
in  fact  presented,  though  unnecessarily,  and 
acceptance  be  refused,  notice  should  be  imme- 
diately given  to  the  persons  to  whom  the  hold- 
er may  resort  for  payment,  or  they  will  be  dis- 
charged from  their  respective  liabilities.  See 
Chit.  Bills,  lasted.,  354;  2  Kent,  Com.,  Lect- 
ure. 44,  passim.  Then  I  borrow  the  language 
of  Judge  Story,  strictly  applicable  to  the  very 
case  before  us:  "By  the  common  law,  the  pro- 
test is  to  be  made  at  the  time,  in  the  manner 
and  by  the  persons  prescribed  in  the  place 
where  the  bill  is  payable.  But  as  to  the  neces- 
sity of  making  a  demand  or  protest,  the  cir- 
cumstances under  which  a  demand  may  be  re- 
quired or  dispensed  with,  these  are  incidents  of 
the  original  contract  which  are  governed  by 
the  laws  of  the  place  where  the  bill  is  drawn. 
They  constitute  implied  conditions  upon  which 
the  liability  of  the  drawer  is  to  attach  accord- 
ing to  the  lex  loci  contractu*,  and  if  the  bill  is 
negotiated,  the  responsibility  attaches  upon 
each  successive  indorser.  according  to  the  law 
of  the  place  of  his  indorsement,  for  each  in- 
dorser is  a  new  drawer."  Story,  Confl.  of  L., 
eec.  860.  It  may  be  observed  here,  that  this 
doctrine  prevails  not  only  in  the  countries  and 
states  under  the  authority  or  influence  of  our 
common  law,  but  also  in  France  and  other 
countries  whose  jurisprudence  flows  from  an- 
other source.  Pardessus,  Droit  Commercial, 
sees.  1497,  1499.  I  mention  this  fact,  not  in 
support  of  the  'authority  of  the  rule,  [*241 
but  as  showing  how  universal  it  is,  and  that, 
consequently,  whoever  undertakes  in  any  way 
to  collect  or  negotiate  foreign  paper,  ought  to 
be  acquainted  with  it,  or  must  take  the  risk  of 
ignorance  or  negligence  upon  himself.  If,  how- 
ever, this  should  be  allowed  as  a  good  defense 
for  the  notary  against  those  to  whom  he  is  im- 
mediately accountable,  it  is  not  so  in  the  mouths 
of  the  present  defendants.  It  was  their  duty  to 
see  the  steps  required  by  our  law,  and  the  gen- 
eral law  merchant,  taken  when  they  became 
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necessary,  and  to  give  instructions  to  their 
agent,  unless,  as  is  commonly  very  safely  done, 
they  voluntarily  chose  to  leave  the  business  to 
the  discretion  of  some  proper  person  ;  which 
discretion  they  must  assume  as  their  own. 

III.  There  is  yet  one  other  point  in  this  case. 
This,  if  I  recollect  rightly,  was  not  pressed  in 
the  argument  before  us,  yet  when  it  was  first 
suggested  it  seemed  to  me  of  more  force  than 
any  other  in  the  defense.  It  is  the  fact  of  this 
negligence  having  been  committed  by  a  notary, 
a  commissioned  public  officer  appointed  by 
the  executive  authority  of  the  State. 

If  this  laches  had  been  committed  by  that 
officer  in  that  part  of  his  duty  which  was  pe- 
culiarly official,  and  could  only  be  performed 
by  himself  or  some  other  notary,  he  having 
been  requested  or  instructed  to  perform  such 
duty,  I  doubt  whether  the  collecting  bank  or 
any  other  institution  or  person  employing  him 
would  be  responsible  for  his  neglect  in  that 
which  was  not  voluntarily  confided  to  him, 
but  wherein  his  official  duties  were  rendered 
necessary  by  the  requirements  of  the  law;  and 
where  his  employer  had  done  all  that  was 
within  his  power  for  the  performance  of  the 
original  undertaking;  then  it  would  seem  that 
the  notary  would  alone  be  responsible.  This 
verdict  might,  therefore,  stand,  though  upon 
other  grounds  than  those  upon  which  it  was 
placed  by  the  judge  at  trial  or  by  the  Supreme 
Oourt.  Further  consideration  has  led  me  to 
think  that  this  principle  does  not  apply  here. 
Notaries  are  commissioned  public  officers, 
whose  office  gives  to  their  notarial  attestation, 
a  peculiar  authorily  and  effect  according  to 
242*]  the  law  of  negotiable  *paper.  This  at- 
testation it  is  their  duty  to  grant  when  directed 
and  required.  But  they  are  with  us,  also  in 
practice,  the  agents  of  the  several  banks  in 
whose  employ  (in  the  phrase  used  in  evidence 
here)  they  may  be.  As  such  agents,  it  appears 
that  business,  connected  with  their  official 
character,  yet  still  not  strictly  official,  is  con- 
fided to  them;  such  as  sending  of  notices  of 
non  acceptance  or  non-payment  where  no  pro- 
test is  required.  To  them  the  evidence  shows 
the  banks  often  send  paper,  when  at  maturity, 
to  be  presented  for  acceptance,without  specific 
instructions,  confiding  wholly  to  them  as  their 
agents  to  do  what  may  be  necessary  or  expedi- 
ent in  the  case.  In  the  present  instance  the  no- 
tary's strictly  official  acts  were  sufficiently  cor 
rect.  Upon  refusal  to  accept,  he  noted  the  bill 
for  protest.  This  is  all  that  the  law  required. 
"The  notarial  protest  is  a  requisite  step  in  the 
case  of  a  foreign  bill,  and  must  be  made 
promptly  on  refusal.  It  is  sufficient,  however, 
to  note  the  protest  on  the  day  of  demand,  and 
it  may  be  drawn  up  in  form  at  a  future  period. " 
2  Kent,  Com.,  93;  see,  also,  Chit.  Bills.  The 
giving  notice  of  non-acceptance  was  another 
and  important  duty,  not  necessarily  and  strictly 
official,  which  those  who  employed  the  notary 
thought  fit  for  reasons  of  convenience  to  con- 
fide to  him,  but  which  might  have  been  exe- 
cuted by  any  clerk.  Again;  the  bill  was  sent 
without  particular  instructions,  and  left  to  the 
notary's  discretion.  On  a  similar  bill  of  the 
same  drawer  and  drawee,  two  days  before,  he 
had  instructions  to  give  notice,  which  was  done, 
and  the  bill  was  saved.  All  this  gives  to  the 
notary,  in  my  view,  the  character  of  an  agent, 
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to  whose  discretion  his  employers  trusted  in 
part,  and  for  whose  neglect  they  should  be  an- 
swerable. But  these  are  not  strictly  mere  con- 
clusions of  law.  The  fact  of  the  relation  of  this 
notary  at  Philadelphia  to  his  bank,  the  ques- 
tion of  the  duty  and  usage  of  special  instruc- 
tion, the  duties  of  the  Philadelphia  banks  on  a 
bill  being  returned  by  their  notary  merely  as 
noted  for  protest,  all  these  present  mixed  ques- 
tions of  law  and  fact  which  which  should  have 
gone  to  the  jury,  under  the  direction  of  the 
judge.  The  misdirection  of  the  judge  turned 
*the  attention  of  the  jury  wholly  to  [*243 
other  points  and,  therefore  (as  is  said  in  a  re- 
cent case),  "Inasmuch  as  the  verdict  may  have 
resulted  from  the  error  of  the  judge,  a  new 
trial  ought  to  be  granted."  9  Cow.,  674.  Be- 
sides, were  the  probability  of  a  different  ver- 
dict far  less  than  I  think  it  is,  I  should  still 
judge  a  new  trial  proper.  The  granting  or  re- 
fusing a  new  trial  for  misdirection  is  wholly 
within  the  discretion  of  the  court  above,  to  be 
so  applied  as  to  promote  the  substantial  ends  of 
justice.  The  misdirection  here  so  completely 
covers  the  whole  ground  of  the  verdict,  ex- 
cluding all  other  points  from  the  consideration 
of  the  jury,  and  its  result  has  so  important  a 
bearing  upon  commercial  usage  and  under- 
standing, that  it  appears  to  me  that  the  justice 
of  the  case  and  public  policy  will  alike  be  pro- 
moted by  a  reversal  of  the  judgment  of  the 
courts  below.  The  emphatic  language  of  Ch. 
J.  Parsons  is  peculiarly  applicable  here:  "The 
law  is  our  criterion  of  right  and  wrong,  in  the 
decision  of  causes;  and  if  it  be  mistaken  by  the 
court,  whose  duty  it  is  to  declare  the  law,  the 
consequense  of  error  may  be  extensive,  reach- 
ing far  beyond  the  action  in  which  it  was  com- 
mitted, and  materially  affecting  other  legal 
questions.  5  Mass.,  365. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Fox,  Hawkins, 
Hunt,  Huntington,  Lee,  H.  A.  Livingston,  May- 
nard,  Moneley,  Nicholas,  Peck,  Skinner,  Van 
Dyck,  Verplanck,  Wager — 14. 

In  the  negative — The  CHANCELLOH,  and 
Senators  Beardsley,  Clark,  Hull,  Hunter,  John- 
son, Jones,  Paige,  Spratcer,  Sterling — 10. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  a  venire  de  novo  directed  to 
be  awarded,  and  the  costs  in  this  court  and  in 
the  Supreme  Court  ordered  to  abide  the  event. 

*In  this  case,  the  court  adopted  the  [*244 
following  resolution:  Resolved,  that,  when  a 
bank  or  broker,  or  other  money  dealer,  receives 
upon  a  good  considerstion,  a  note  or  bill,  for 
collection  in  the  place  where  such  bank,  brok- 
er or  dealer  carries  on  business,  or  at  a  dis 
tant  place,  the  party  receiving  the  same  for 
collection,  is  liable  for  the  neglect,  omission  or 
other  misconduct  of  the  bank  or  agent  to 
whom  the  note  or  bill  is  sent,  either  in  the  ne- 
gotiation, collection  or  paying  over  the  money, 
by  which  the  money  is  lost  or  other  injury  sus- 
tained by  the  owner  of  the  note  or  bill,  unless 
there  be  some  agreement  to  the  contrary,  ex- 
press or  implied. 

Reversing— 15  Wend..  482. 

Bank— Liability  of,  for  negligence,  etc.,  of  collect- 
ing agent.    Denied— 35  Am.  Rep.,  693  (8  Baxt.,  101). 
Explained— 3  Hill,  563. 
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«5(MM*  M)  41  Am.  K-I...  lM(fiB  Mo..  4M).         ' 

I7«ao*  or  wprew  «-«nf  ••••«  -t  in  limitation  of  UoMUtV- 
(,i,,  i  £.'  \\Vn.l.,  au  :  ULans.,  94  :  6  Laos.,  454  ;  1 
II  ,  •>:  frti  Itarl...  108;  3  T.  &  C,  714;  2  Duer,  595;  2 
s  .  239  :  34  Am.  Dec..  325. 
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Cited  in-  15  N.  Y.,  IBS;  47  N.  Y.,  578  (7  Am. 
4W):8  Itarh!  ;»»;  22  Barb..  630;  41  Barb.,  349; 
27  How.  I'r..  <il»;  17  Abb.  Pr..  370. 

Agent-Personal  linl.ititu  of.  to  person  danmifted. 
Ciu-d  in-7  N.  Y.,  461  ;  40  Barb..  407  ;  6  Rob.,  350. 

Also  cited  in-23  How.  U.  S.,  65;  4  Am.  Rep..  245 
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K1RKPATRICK  v.  STAINER. 

Principal  and  Agents-Liability  of  Agent— Agree- 
ment to  Insure — Breach. 

An  agent  of  a  foreign  mercantile  house,  who  in- 
duced a  merchant  here  to  make  a  shipment  of  Roods 
to  his  principals,  to  be  sold  on  commission,  and  en- 
gaged that  insurance  should  be  effected  either  here 
or  in  Europe  on  the  property  shipped,  was  held  not 
to  be  personally  liable  for  a  breach  of  the  agree- 
ment to  insure;  the  action,  if  maintainable.lay  only 
against  the  principals. 

See  the  dissenting  opinion  of  the  Chancellor. 

Citations-Bull.  N.  P.,  130 ;  1  Bos.  &  P.,  368 ;  Bridg. 
Leg.  Bibl.,  230 ;  Pref.  to  Selw.  N  P.,  7th  Lond.  ed.; 
Clark  Bib.  Leg..  292  ;  9  Barn.  &  C.,  78,  87  ;  7  Shaw.  & 
D.  Seas.  Cas..  824;  1  Bell,  Illust.,  153;  Sm.  Merc.  L., 
2d  Lond.  ed..  78.  104,  120;  Paley.  Agen.,  Exeter 
ed.,  294 ;  2  Liver.  Agcn.,  249 ;  Story,  Agen.,  264,  sees. 
268,290;  15  East.  62. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  of  assumpsit,  brought  by  Kirk- 
patrick  against  Stainer,  for  the  breach  of  a 
contract  alleged  to  have  been  made  by  the  de- 
fendant, to  cause  insurance  to  be  effected  upon 
a  quantity  of  coffee  shipped  by  the  plaintiff  at 
N.  Y.  for  the  Port  of  Trieste.  The  vessel  in 
which  the  coffte  was  shipped  was  lost  at  sea. 
The  plaintiff  alleged  that  no  insurance  had  been 
effected, and  claimed  the  value  of  the  coffee,  with 
anticipated  profits.  The  cause  was  heard  by  ref- 
erees, who  made  a  special  report,  setting  forth 
the  evidence  adduced  before  them.  The  princi- 
pal evidence  of  the  agreement  rested  in  two  let- 
ters: one  written  by  the  plaintiff  to  the  defend- 
aiit  Aug.  27,  1830,  and  the  answer  thereto  under 
date  of  Aug.  30.  The  plaintiff's  letter  com- 
mences thus:  "  Sir:  The  object  of  the  present, 
245*]  is  to  confirm  the  *verbal  agreement 
made  between  ourselves  respecting  1,499  bags 
of  coffee  now  discharging,  of  which  I  showed 
you  invoices  and  bills  of  lading.  The  whole 
quantity  is  to  be  shipped  on  joint  account.  For 
the  one  half,  which  you  take  on  your  account, 
you  are  to  pay  in  cash — are  to  advance  me  five 
sixths  of  the  value  at  the  price  of  5JIOO  per 
pound:  on  this  advance  you  are  to  charge  me 
interest,"  etc.  (specifying  the  terms  of  the  ad- 
vance). Tlie  plaintiff  then  proceeds:  "the  coffee 
must  be  shipped  as  soon  as  possible  for  Trieste, 
to  the  care  of  your  friends,  Messrs.  Dutilh, 
Ticky  &  Co.,  with  orders  for  immediate  sales 
and  prompt  remittances"  (directing  the  mode 
of  remittance).  He  then  adds:  "You  will  also 


NOTE.— Principal  and  Agent—  Ptnonalliatrilitu  »f 
agent  on  contract*  model?)/  him.  See  Stone  v.  Wood, 
7  Cow.,  453,  note ;  Taf t  v.  Brewstcr,  9  Johns.,  334,  note. 
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ake  care  that  insurance  be  effected,  either  here 
:>r  in  Europe  on  the  invoice  amount,  with  ten 
;>er  cent,  additional,  for  probable  gains."  The 
iefendant,  in  his  answer  of  Aug.  30,  says:  "  I 
consent  to  the  different  points  respecting  the 
projected  shipment  to  my  friends,  Messrs. 
Dutilh,  Ticky  &  Co.,  in  Trieste,  of  your  1,499 
bags  of  coffee.  It  is  understood  that  the  al><>%-c 
parcel  will  be  shipped  on  joint  account  In- 
Lween  you  and  Messrs.  Dutilh,  Ticky  &  Co, 
For  their  half  share,  I  shall  pay  cash  here,  at 
the  price  of  5J100  short  price  per  pound  net; 
and  on  your  half,  which  you  consign  for  your 
account  to  my  above  Trieste  friends,  I  have  no 
objection  to  advance  five  sixths  of  the  above 
price,  cash,  charging  the  usual  interest  of  six 
per  cent,  per  anumn,  from  the  time  my  above 
Trieste  friends  will  remit  the  funds  to  cover 
my  drafts  on  London."  Then,  after  adverting 
to  the  mode  of  remittance,  he  adds:  "  The  in- 
surance will  be  covered  after  your  desire, with 
ten  per  cent,  imaginary  gain  on  the  invoice 
cost,  either  here  or  in  Europe,  as  I'll  judge 
more  convenient."  This  letter  from  the  de- 
fendant is  signed,  "Ed.  Stainer."  Sundry  let- 
ters from  Messrs.  Dutilh,  Ticky  &  Co,  to  the 
plaintiff,  relative  to  the  non  arrival  of  the  ves- 
sel, the  insurance  of  the  coffee  at  Trieste,  und 
negotiations  with  the  underwriters  there  in  re- 
spect to  the  payment  of  the  loss;  and  also  sev- 
eral letters  which  passed  between  the  plaintiff 
and  the  defendant  on  the  same  subject,  were 
read  in  evidence.  The  defendant  *also  [*24B 
called  a  witness,  who  stated  that  he  knew  the 
mercantile  house  of  Dutilh,  Ticky  &  Co.,  of 
Trieste,  and  also  knew  the  defendant,  who.  in 
Aug.,  1830,  was  residing  in  the  City  of  N.  Y. 
as  the  agent  of  that  house,  and  that  it  was  un- 
derstood by  the  house,  of  which  the  witness 
was  a  member,  and  he  believed  by  merchants 
generally,  that  the  defendant  was  in  business 
only  as  agent  of  the  Trieste  house. 

The  counsel  for  the  defendant  insisted  be- 
fore the  referees,  that  the  defendant  was  not 
personally  liable  to  the  plaintiff  in  this  caufe, 
inasmuch  as  in  the  transaction  in  question,  he 
acted  only  as  the  agent  of  Messrs.  Dutilh, 
Ticky  &  Co.,  and  that  with  the  knowledge  of 
the  plaintiff.  The  referees  made  a  report,  set- 
ting forth  the  testimony  in  the  cause,  and  that 
the  above  objection  was  raised  to  a  recovery  ; 
they  then  state  that  they  find  that  no  insurance 
was  effected  by  the  house  of  Dutilh,  Ticky  & 
Co.,  but  whether  or  not  the  defendant  is  per- 
sonally liable  to  the  plaintiff  for  the  breach  of 
the  agVeement  to  effect  such  insurance,  they 
say  they  are  altogether  ignorant,  and  pray  the 
advice  of  the  court;  and  if  it  shall  seem  to  the 
court  that  the  defendant  is  personally  liable, 
then  they  find  that  there  is  due  to  the  plaintiff 
$832.50:  but  if,  etc.,  then  that  there  is  nothing 
due  to  the  plaintiff.  The  Supreme  Court  ren- 
dered judgment  in  favor  of  the  defendant.  The 
following  opinion  was  delivered  by  the  Chiff 
Justice: 

"  By  the  Court,  Nelson,  Ch.  J.  Taking  the 
two  letters  of  Aug.  27  and  30,  1830,  as  the" evi- 
dence of  the  contract  respecting  the  shipping 
of  the  coffee  to  Trieste,  and  it  appears  to  me 
there  cannot  be  a  doubt  that  the  defendant 
contracted  merely  as  agent  for  the  house  of 
Dutilh,  Ticky  &  Co.,  and  that  it  must  have 
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been  so  intended  and  understood  by  the  plaint- 
iff. The  defendant  had  no  interest  in  the  ad- 
venture, and  expressly  says  to  the  plaintiff,  in 
his  letter  recognizing  and  ratifying  the  agree- 
ment: "  It  is  understood  that  the  above  parcel 
{alluding  to  the  1,499  bags  of  coffee)  will  be 
shipped  on  joint  account  between  you  and 
247*]  *Messrs.  Dutilh,  Ticky  &  Co."  "For 
their  half  share  I  shall  pay  cash  here,"  etc. 
There  is  no  dispute  but  that  defendant  was  the 
agent  of  the  above  house  in  the  City  of  N.  Y., 
and  duly  authorized  to  make  for  them  the 
agreement  in  question.  They  recognized  its 
validity.and  opened  immediately  a  correspond- 
ence directly  with  the  plaintiff,  which  began 
Jan.  1831,  and  continued  till  Oct.,  1831. 

Neither  is  there  anything  in  the  correspond- 
ence of  the  plaintiff  with  the  defendant  in  the 
business,  from  which  to  infer  he  considered 
him  personally  holden,  but  the  contrary.  The 
case  presented,  is  the  ordinary  one  of  a  private 
agent  clothed  with  full  authority,  acting  in  be- 
half of  his  principal;  not  only  disclosing  it,  but 
actually  contracting  in  his  name;  for  such  is 
the  form  of  the  contract  to  be  extracted  from 
the  letters  of  Aug.  27  and  30,  1830  There  can 
be  no  doubt,  a  person  acting  as  agent  of  a  for- 
eign house,  is  not  responsible,  individually,  if 
he  discloses  his  principal,  and  acts  only  in  his 
behalf,  any  more  than  an  agent  of  a  house  in 
this  country.  There  is  no  such  distinction  to 
be  found  of  any  authority  in  the  books,  nor  is 
there  any  reason  to  support  it.  If  an  individ- 
ual desire  the  personal  credit  and  liability  of 
the  agent,  he  should  make  known  the  fact, 
and  all  parties  will  then  understand  it;  if  the 
agent  declines,  the  vendor  can  refuse  to  deal 
with  him."  The  plaintiff  sued  out  a  writ  of 
«rror. 

The  cause  was  argued  in  this  court  by, 

Mr.  G.  Wood,  for  plaintiff. 

Mr.  J.  Prescott  Hall,  for  defendant. 

Points  for  the  plaintiff  in  error. 

I.  The  contract  for  insurance,  etc., on  which 
this  suit  is  brought,  is  in  writing,  and  is  em- 
braced in  the  two  letters,  viz. :  of  the  plaintiff 
of  the  27th,  and  of  the  defendant  of  Aug.  30, 
1830. 

II.  On  the  part  of  the  plaintiff,  the  language 
of  the  contract  clearly  purports  that  he  looks  to 
248*]  the  individual  personal  Responsibility 
of  the  defendant;  and  on  the  part  of  the  defend- 
ant, though  his  letter  discloses  an  agency  to  a 
certain  extent,  he  closes  the  contract  by  en- 
gaging, individually  and  personally,    on   his 
part,  and  in  a  way  which  involves  the  exercise 
of  his  personal  discretion  in  the  plaintiff's  fa- 
vor in  executing  the  contract. 

III.  In  written  contracts,  not  under  seal, 
either  the  agent  should  execute  in  the  name  of 
the  principal,  or  the  body  of  the  agreement 
should  purport  that  the  contracts  on  behalf  of 
his  principal,  otherwise  the  agent  makes  him- 
self personally  responsible.  2  Kent,Com.,  631, 
last  ed.;  Pentz  v.  Stanton,  10  Wend.,  276  ;  Paul 
v.  Birch,  2  Atk.,  622;  Molloy,  b.  3,  ch.  8,  sec.  9; 
Stone  v.  Wood,  7  Cow.,  453  ;  Buffum  v.  Chad- 
wick,  8  Mass.,  103;  see  17  Wend.,  40. 

IV.  In  such  contracts,  though  he  describes 
himself  as  agent  of  another,  or  discloses  his 
agency  in  the  instrument,  yet  if  he  engages  or 
contracts  in  his  own  name,  he  will  be  person- 
WEND.  22. 


ally  liable;  more  especially  in  case  of  the  insolv- 
ency of  the  principal,  or  of  his  residence 
abroad,  or  of  any  other  difficulty  or  objection 
in  the  way  of  his  personal  responsibility  ;  and 
especially  so,  when  the  language  of  the  other 
party  to  the  contract  clearly  looks  to  the  indi- 
vidual responsibility  of  the  agent.  2  Liv  Ag 
249;  Bull.  N.  P.,  110;  De  Oaillon  v.  L'Aigle,  1 
BOS.&  P., 368;  Cunningham  v.  8oules,l  Wend., 
106,  108:  15  East,  62;  9  Barn.  &  C.,  78  ;  Story, 
Ag.,  sees.  267,  268,  290;  Smith,  Merc.  L.,  78. 

V.  The  defendant  does  not  contract  in  the 
name  of  his  alleged  principals,  nor  does  he  in 
the  body  of  his  letter  purport  to  contract  on 
their  behalf  ;  but  his  stipulations  are  personal, 
and  he  is  in  law  personally  liable  to  the  plaint- 
iff for  the  breach. 

VI.  Though  Dutilh,  Ticky  &  Co.  as  princi- 
pals, may  be  liable  to  the  plaintiff,  by  receiv- 
ing the  property,  this  would  not  discharge  the 
defendant  from,  nor  be  inconsistent  with  his 
personal  responsibility  under   his  individual 
engagements.     2  Kent,  Com.,  631  ;  10 Wend., 
278. 

*Points  for  the  defendant  in  error.  [*249 

I.  The  referees  were  authorized  by  the  evi- 
dence to  find  that  insurance  was  effected  at 
Trieste,  and  upon  that  ground  the  defendant 
was  entitled  to  judgment. 

II.  The  defendant  is  not.  liable  at  all  in  this 
action.     He  was  the  mere  agent  of  Dulilh, 
Ticky  &  Co.  .and  had  no  interest  in  the  advent- 
ure.     This  fact  is  asserted  in  the  declaration, 
and  proved  not  only  by  the  testimony  of  Mr. 
Iselin,  but  by  the  correspondence  spread  out 
upon  the  record.     The  plaintiff  knew  his  char- 
acter, and  acted  in  reference  to  it.      He  corre- 
sponded directly  with  Dutilh,  Ticky  &  Co.  as 
principals — received  letters  and  accounts  from 
them  as  such.    He  adopted  them  as  principals 
and    cannot,   therefore,   maintain    an    action 
against  the  agent. 

The  defendant  disclosed  his  character  when 
he  made  the  contract.  He  made  it  for  and  in 
behalf  of  Dutilh.Ticky  &  Co.  They  advanced 
the  money  in  N.  Y. ;  they  took  half  the  advent- 
ure ;  they  were  to  receive  the  proceeds  of  the 
sales  and  account  for  them  to  the  plaintiff. 
They  were  bound  by  the  defendant's  acts — his 
authority  to  bind  them  being  asserted  in  the 
declaration,  and  proved  by  the  evidence  ;  and 
where  an  agent  discloses  his  principal,  has  au- 
thority to  bind  him  by  contract,  and  does  bind 
him,  the  agent  himself  is  not  liable.  Here 
Dutilh,  Ticky  &  Co.  were  bound  by  the  de 
fendant's  contract;  this  they  admit  by  their  let 
ters  and  accounts.  The  action  commenced 
against  the  agent  will  lie  against  the  principals, 
and  they  alone  are  responsible.  This  should 
be  so  ;  the  justice  of  the  case  requires  it  ;  for 
the  defendant  had  no  interest  in  the  affair,  ex- 
cept as  an  agent  for  others.  The  proof  should 
be  strong  which  is  to  bind  him  to  discharge 
the  obligations  of  another,  and  the  law  requires 
it.  Hay  v.  Tucker,  Super.  Ct.  of  N.  Y,,  1835; 
2  Kent,  Com.,  2d  ed.,  630;  Bourne  v.  Maers,  2 
Taunt.,  273;  Randatt  v.  VanVechten,W  Johns., 
60;  Long  v.  Colburn,  11  Mass.,  97  ;  Northamp- 
ton Bk.  v.  Pepoon,  Id.,  288;  Ins.  Co.  v.DeWolf, 
8  Pick.,  56;  Rathbon  v.  Budlong,  15  Johns.,  1; 
Owens  v.  Gould,  2  Esp.,  567;  Macbeath  v.  Hal- 
dimand,  1  T.  R.,  172  ;  Unwin  v.  Wolseley,  Id., 
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25O*1  674  .  Ttilbot  v.  Srtman,  *1  Cr.,  8 ;  Mott 
\.  //•'.•  A-.v  1  Ci.w..  r,i3;  Foxv.  Drake.  8 Id.,  Wl; 
(inn,,  v.  X,fr/«,l  Hall,  262. 

After  advisement,  the  following  opinions 
were  drlivcn-d: 

By  the  Chancellor.  There  is  no  question 
as  to  the  general  rule  of  law,  where  an  agent 
or  factor,  who  is  duly  authorized  to  contract 
for  his  principal,  discloses  the  fact  of  his 
agency1  and  the  name  of  the  person  for  whom 
he  is  acting,  that  he  is  not  personally  liable  if 
he  makes  the  contract  in  such  form  as  to  be 
binding  upon  his  principal,  unless  it  satisfac- 
torily appear  that  he  also  intended  to  bind  him 
self  personally.  The  general  rule  on  this  sub- 
ject is  not  questioned  by  the  counsel  for  the 
plaintiff  in  error  ;  but  he  insists,  in  the  first 
place,  that  the  fact  that  Dutilh.  Ticky  &  Co. 
were  foreigners,  residing  at  Trieste,  in  the 
Austrian  German  territories,  takes  the  case 
out  of  the  general  rule,  and  renders  the  agent 
personally  liable  ;  and  secondly,  that  the  form 
of  the  contract  was  not  such  as  to  make  it  bind- 
ing upon  the  defendant's  foreign  correspon- 
dents, or,  at  least, that  it  appears  from  the  con- 
tract itself,  that  it  was  the  understanding  of 
the  parties  that  the  defendant  was  to  be  per- 
sonally liable  for  the  performance  thereof. 
These  two  questions  I  shall,  therefore,  proceed 
to  consider  ;  for  we  have  nothing  to  do  with 
the  question  of  fact,  which  has  been  decided 
by  the  referees,  whether  an  insurance  ever 
was  effected  at  Trieste  on  the  property  in  ques- 
tion. 

If  the  referees  were  wrong  in  supposing  that 
the  Italian  certificates  were  not  evidence  of  the 
fact, or  that  they  were  mere  fictions.as  to  which 
I  express  no  opinion,  the  Supreme"  Court  had 
the  power  to  send  the  case  back  to  the  referees 
to  review  the  decision,  in  the  nature  of  a  new 
trial;  but  it  could  not  authorize  even  that  court 
to  give  a  judgment  for  the  defendant  in  oppo- 
sition to  the  express  finding  of  the  referees  ; 
and  this  court  is  not  authorized  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  or  report 
is  against  evidence,  although  we  may  be  of  the 
opinion  that  the  jury  or  the  referees  have  come 
to  a  wrong  conclusion  upon  a  matter  of  fact — 
as  the  court  upon  a  writ  of  error  only  reviews 
25 1*]  *the  decision  of  the  court  below  upon 
questions  of  law,  even  upon  a  report  of  refer- 
ees. The  question  before  us  is  merely  as  to  the 
personal  liability  of  the  defendant  for  the 
$832.50  loss  which  the  plaintiff  sustained  in 
consequence  of  the  non-fulfillment  of  the  con- 
tract to  insure  his  half  of  the  cargo  and  the  10 
per  cent,  profits,  beyond  the  amount  received 
by  him  through  the  house  of  Brown  Brothers 
&Co. 

The  Chief  Justice  was  evidently  under  a  mis- 
take in  supposing  that  there  was  no  distinction 
to  be  found  in  any  books  of  authority  between 
the  liability  of  an  agent  who  contracts  for  a 
foreign  house,  and  one  who  contracts  for  a 
person  residing  in  the  same  country  where  the 
contract  is  made,  and  where  such  agent  is 
domiciled  ;  and  he  certainly  would  not,  not- 
withstanding the  multiplicity  of  cases  which 
are  brought  before  him  for  examination  and 
decision,  have  fallen  into  that  error  or  have 
overlooked  the  authorities  on  that  point,  if  the 
cause  had  been  as  fully  argued  in  the  court  be- 
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low  as  it  has  been  here.  The  first  ca*c  1 
been  able  to  find  on  this  subject,  is  that  of  ' 
zalu  v.  Sladen,  referred  to  by  Mr.  J.  Buller,  a« 
decided  at  Guildhall  in  Trinity  Term,  in  the 
first  year  of  Queen  Anne,  from  Sergeant  Sal- 
keld's  manuscript.  Bull.  N.  P.,  180.  I  refer 
to  this  case  particularly,  as  it  was  long  In- fore 
the  Revolution  and,  therefore,  possesses  the 
same  binding  authority  here  as  it  did  in  the 
courts  of  England  at  the  time  of  our  separa- 
tion from  the  mother  country.  The  principle 
is  also  found  in  a  book  of  high  autlinriiy,fr<-m 
the  fact  that  it  had  the  sanction  of  two  dis- 
tinguished English  judges,  and  had  passed  to 
a  third  edition  in  1775;  the  edition  of  Juilye 
Buller,  1772,  being  but  a  republicalion  of  the 
original  anonymous  work  of  Mr.  J.  Batbur&t, 
afterwards  Ld,  Chancellor  Apsley,  in  1767. 
See  Bridg.  Legal  Bibliog.,  230 ;  Preface  to 
Selw.,  N.  P.,  7th  Lond.  ed.,  and  Clark's  Bib- 
liog. Legum,  292.  The  law  as  there  stated, 
and  I  presume  in  the  language  of  Judge  Baih- 
urst  himself,  as  this  case  of  Qonsalea  v.  tSladen 
is  cited  in  support  of  it  in  the  first  edition  by 
Judge  Buller  in  1772,  is  that  where  a  factor  to 
one  beyond  sea,  buys  or  sells  goods  for  the  per- 
son to  whom  he  is  a  factor, -an  action  will  lie 
against  or  for  him  in  his  own  name,  for  the 
credit  will  be  *presumed  to  be  given  [*UJ>ii 
to  him  in  the  first  ca.-.e  ;  and  in  the  fast  the 
promise  will  be  presumed  to  be  made  to  him  ; 
and  the  rather  so  as  it  is  so  much  for  the  ben- 
efit of  trade.  In  the  case  of  DeQaiUon  v. 
L'Aigle,  1  Bos.  &  P.,  368,  where  the  court  upon 
demurrer  had  decided  that  the  wife  of  an  ab- 
sentee was  liable  to  be  sued  as  a  feme  sole,  and 
the  sheriff  upon  the  execution  of  the  writ  of 
inquiry  against  her  had  permitted  the  jury  to 
find  nominal  damages  only,  upon  proof  that 
the  defendant  acted  as  the  agent  of  her  hus- 
band who  resided  abroad,  in  the  purchase  of 
the  goods,  the  Court  of  C.  P.  made  a  rule  ab- 
solute to  set  aside  the  inquisition,  and  Eyre, 
Ch.  J.,  added  :  "  I  am  not  aware  that  I  have 
ever  concurred  in  any  decision  in  which  it  has 
been  held,  that  if  a  person  describing  him- 
self as  an  agent  for  another  residing  abroad, 
enters  into  a  contract  here,  he  is  not  personal- 
ly liable  on  that  contract."  In  the  case  of 
TJurmson  v.  Davenport,  9 Barn  &  C..  87,  which 
came  before  the  Court  of  K.  B.  in  England  in 
1829,  the  same  principle  is  distinctly  stated  and 
recognized  as  settled  law.  Ld.  Tenterden,  Ch. 
J.,  in  delivering  his  opinion  in  that  case  in 
reference  to  the  liability  of  an  agent  who  had 
purchased  goods  for  another,  says:  "There 
may  be  another  case  ;  and  that  is,  where  a 
British  merchant  is  buying  goods  for  a  for- 
eigner. According  to  the  universal  under- 
standing of  merchants  and  of  all  persons  in 
trade,  the  credit  is  then  given  to  the  British 
buyer  and  not  to  the  foreigner."  In  a  recent 
case  in  Scotland,  the  commercial  law  of  which 
is  substantially  the  same  as  that  of  England 
and  of  this  country,  where  the  defendant  in- 
sisted that  the  goods  had  been  sold  to  him  as 
the  agent  of  a  foreign  house,  Ld.  Pitmilly 
said,  that,  independent  of  the  defendants'  fail- 
ure to  prove  the  facts  alleged,  he  as  agent  or- 
dering goods  for  a  person  abroad  necessarily 
rendered  himself  personally  liable  for  the 
price.  Surge**  v.  Buck,  7  Shaw.  &  D.,  Sess. 
Cas.,  824.  Mr.  Bell,  the  learned  professor  of 
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law  in  the  University  of  Edinburgh,  in  his  il- 
lustrations of  the  principles  of  the  law  of  Scot- 
land from  adjudged  cases,  refers  to  this  case, 
and  to  the  case  of  DeGaillon  v.  L'Aigle,  decid- 
ed by  the  Court  of  C.  P.  in  England,  as  set- 
tling the  principle  that  an  agent  ordering 
253*]  *goods  for  a  person  abroad  is  person- 
ally liable,  although  he  describes  himself  as 
agent.  1  Bell,  Illust.,  153.  This  principle  of 
charging  the  agent  personally  where  he  con- 
tracts for  the  benefit  of  a  foreigner,  although 
he  would  not  have  been  liable  if  the  contract 
had  been  made  for  a  constituent  residing  in  the 
same  country,  is  distinctly  recognized  by  all 
the  writers  on  the  law  of  agency  both  in  this 
country  and  in  England  to  whose  works  I  have 
had  access.  Smith  says  :  "It  will  seem  also 
to  be  a  rule,  that  whenever  the  agent  is  an  En- 
glish, and  the  principal  a  foreign  merchant,  the 
seller  will  be  considered  as  having  given  cred- 
it to  the  Englishman,  and  that  he  and  not  the 
foreigner  is  liable."  Smith,  Merc.  L.,  2  Lond. 
ed.,  104.  And  he  considers  the  same  rule  as 
applicable  to  other  cases  where  there  is  no  re- 
sponsible employer  against  whom  an  avail- 
able action  can  be  brought,  except  in  the  spe- 
cial case  of  a  public  officer  contracting  in  his 
public  capacity  for  the  government.  Id.,  120. 
Paley,  after  stating  that  the  agent  is  held  to 
be  personally  liable  where  there  is  no  responsi 
ble  person  who  can  be  sued  as  principal,  or 
where  the  principal  is  unknown,  says:  "Fac- 
tors resident  abroad  are  for  the  same  reason 
generally  liable  in  their  own  persons,  for' the 
credit  is  presumed  to  be  given  to  them."  Pal., 
Ag.  Exeter  ed.,  294.  Livermore,  our  country- 
man, in  his  learned  work  on  the  same  subject, 
says  :  "There  is  a  sound  distinction  between 
the  case  of  a  principal  residing  in  the  country 
where  the  contract  is  made  and  that  of  a  prin- 
cipal residing  abroad.  In  the  latter  case  the 
factor  may  be  sued  because  he  is  on  the  spot, 
and  his  principal  being  abroad  cannot  be 
reached."  He  refers  to  the  two  cases  of  Oon- 
zalesv.  Sladen,  &ndDeOaillonv.  L'Aigle,  as  sus- 
taining that  distinction.  2  Liv.,  Ag.,  249.  In 
addition  to  these  authorities  we  have  the  opin- 
ion of  Mr.  J.  Story,  in  his  recent  valuable 
treatise  on  the  Law'  of  Agency,  to  which  we 
were  referred  on  the  argument;  and,  as  I  have 
before  had  occasion  to  say,  his  opinion  is  of 
itself  of  very  high  authority  upon  a  question 
of  commercial  law.  Indeed,  I  think  I  may 
say,  without  injustice  to  any  one,  that  his  ju- 
dicial opinion  upon  a  question  of  this  kind 
would  be  entitled  to  more  weight  than  that  of 
254*]  *any  single  judge  who  at  the  present 
time  occupies  a  seat  upon  the  Bench  either  in 
this  country  or  in  Great  Britain.  After  stating 
the  reasons  why  the  agent  is  held  personally 
liable  where  he  discloses  the  fact  that  he  is 
purchasing  as  an  agent,  but  without  disclosing 
the  name  of  his  principal  at  the  time  of  the 
purchase,  this  learned  jurist  says:  "  It  is  part- 
ly upon  this  ground  and  partly  upon  the  ground 
of  general  convenience  and  the  usage  of  trade, 
that  the  general  rule  obtains  that  agents  or  fac- 
tors acting  for  merchants  resident  in  a  foreign 
country,  "are  held  personally  liable  upon  all 
contracts  made  by  them  for  their  employers  ; 
and  this  without  any  distinction  whether  they 
describe  themselves  in  the  contract  as  agents  or 
not.  In  such  cases  the  ordinary  presumption 
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not  only  is  that  credit  is  given  to  the  agents, 
but  that  it  is  exclusively  given  to  them,  U> 
the  exoneration  of  their  employers.  Still,  how- 
ever, this  presumption  is  liable  to  be  rebutted 
by  proofs,  that  credit  was  given  to  both  prin- 
cipal and  agent  or  to  the  principal  only." 
Story,  Ag.,  265,  sec.  268. 

Upon  a  careful  examination  of  the  law  on 
this  subject,  I  have,  therefore,  arrived  at  the 
conclusion  that  there  is  a  well  settled  distinc- 
tion between  the  personal  liability  of  an  agent 
who  contracts  for  the  benefit  of  a  domestic 
principal,  and  one  who  contracts  for  a  princi- 
pal who  is  domiciled  in  a  foreign  country.  I 
do  not  think  that  by  our  commercial  usage  it 
is  applicable  to  the  case  of  a  principal  who  is 
domiciled  in  another  State  of  the  Union,  as  the 
interests  of  trade  do  not  seem  to  require  it. 
Besides,  it  does  not  appear  to  have  been  ap- 
plied in  England  to  the  case  of  a  principal  re- 
siding in  Scotland  ;  although  in  the  case  of 
Thomson  v.  Davenpoi-t,  before  referred  to,  Ld. 
Tenterden  supposed  it  might  have  been  a 
proper  subject  of  inquiry  for  the  jury,  wheth- 
er there  was  not  a  usage  of  trade  at  Liverpool 
to  give  the  credit  to  the  agent,  where  the  prin- 
cipal resided  in  Scotland.  So  far  as  the  law  is 
settled  on  the  subject,  however,  it  only  applies 
to  a  principal  domiciled  in  a  foreign  country  ^ 
or,  in  the  language  of  the  common  law.  "  be- 
yond the  seas."  Dutilh,  Ticky&  Co.,  residing 
upon  the  borders  of  the  Adriatic,  the  present 
case  is  clearly  within  the  rule  as  settled.  la 
reference  to  the  manuscript  case  of  Hay  v. 
* Tucker,  decided  in  the  Superior  [*255 
Court  of  the  City  of  N.  Y.,  it  may  be  proper 
to  say,  that  if  the  distinction  referred  to  by 
Judge  Story,  exists,  that  case  was  wrongly 
decided  ;  as"  the  agents  in  that  case  say  "  we 
have  stipulated  in  behalf  of  Robert  Butler.etc." 

I  see  no  difficulty  in  the  form  of  the  contract 
in  this  case,  to  bind  the  principals  and  to  re- 
lieve the  agent  from  personal  liability,  if  they 
had  not  been  domiciled  abroad.  It  is  well  set- 
tled that  in  a  commercial  contract,  not  under 
seal,  no  particular  form  of  words  is  necessary 
to  bind  the  principal.  Where  the  principal  is 
known  to  the  other  party,  and  the  contract  is 
formally  drawn  up  and  signed  by  the  parties, 
it  should  probably  appear  in  some  part  of  the 
contract  that  the  agent  is  acting  for  some  per- 
son other  than  himself  ;  as  he  will  be  person- 
ally liable  if  he  expressly  contracts  in  his  own 
name  without  any  reference  to  his  character 
as  agent,  either  in  his  signature  or  in  the  body 
of  the  contract,  although  he  was  duly  author- 
ized to  contract  on  behalf  of  his  principal.  The 
true  rule  upon  the  subject  I  apprehend  to  b& 
this  :  that  where  it  appears  from  a  contract 
made  by  the  agent  for  a  domestic  principal  that 
he  was  such  agent,  the  presumption  is  that  he 
meant  to  bind  his  principal  only;  unless  there 
is  something  in  the  contract  from  which  it  can 
be  legally  inferred  that  he  meant  to  bind  him- 
self solely,  or  both  himself  and  his  principal, 
for  the  performance  of  the  contract.  On  the 
contrary,  if  the  contract  is  made  in  behalf  of 
his  foreign  correspondent,  who  is  domiciled 
abroad ,  the  legal  presumption  is,  that  the  agent 
meant  to  hold  himself  personally  liable  for  the 
performance  of  the  contract,  unless  from 
the  terms  of  the  contract  it  appears  that  he 
meant  to  contract  upon  the  credit  of  his  foreign 
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principHl  exclusively,  for  the  agent  in  such  a 
may  be  personally  liable  on  the  contract, 
ftkhOOM  the  principal  is  al.so  bound. 

In  the  case  under  consideration  the  contract 
is  not  drawn  up  in  due  form  and  signed  by 
both  parties.  It  is  drawn  up  in  the  form  of  a 
letter  and  an  answer  thereto,  which  is  a  very 
common  mode  of  making  contracts  between 
nu-rchants;  and  as  is  frequently  the  case  in  mak- 
ing such  bargains,  where  each  party  uses  his 
256*]own  language  to  express  *his  meaning, 
their  letters,  if  taken  separately,  might  bear  a 
different  construction  from  what  both  would, 
if  taken  together.  The  only  proper  way  in 
such  a  case,  in  giving  a  legal  construction  to 
the  contract  is,  to  take  both  letters  together, 
without  placing  any  particular  reliance  on 
either  of  them  separately.  It  appears  from  the 
letters  in  this  case  that  a  verbal  contract  had 
been  made  between  the  parties,  and  that  the 
object  of  this  correspondence  was  to  put  it 
in  writing.  The  plaintiff's  letter  is  directed  to 
Mr.  E.  Stainer,  the  defendant, without  describ- 
ing him  as  agent.  And  no  one  from  the  read- 
ing of  that  letter  would  hesitate  a  moment  in 
saving  it  was  the  intention  of  the  plaintiff  to 
give  credit  to  Stainer  alone.  He  says:  "The 
whole  quantity  is  to  be  shipped  on  joint  ac- 
count. For  the  one  half  which  you  take  on 
your  account  you  are  to  pay  me  cash  ;  are  to 
advance  me  five  sixths  of  the  value  at  the  price 
of  5f  cents  per  pound  (that  is  on  the  other  half). 
On  this  you  are  to  charge  me  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  time 
the  funds  are  remitted  from  Trieste  to  meet 
the  drafts  on  London  for  the  same;  also, the  cus- 
tomary charge  for  the  negotiation  of  drafts  here ; 
say  one  per  cent,  and  the  brokerage  in  London. 
The  coffee  must  be  shipped  as  so'on  as  possi- 
ble for  Trieste,  to  the  care  of  your  friends, 
Messrs.  Dutilh,  Ticky  &  Co.,  with  orders  for 
immediate  sales  and  prompt  remittances,"  etc. 
And  in  relation  to  the  insurance,  which  is  the 
only  subject  of  controversy  here,  he  says: 
"  You  will  also  take  care  that  insurance  be  ef- 
fected, either  here  or  in  Europe,  on  the  invoice 
amount.with  ten  per  cent,  additional  for  prob- 
able gains."  In  the  answer  of  the  defendant, 
written  three  days  after,  and  signed  with  his 
own  name  "  Ed.  Stainer"  only,  he  says:  "  In 
reply  to  your  esteemed  lines  of  the  27th,  I  con- 
sent to  the  different  points  respecting  the  pro- 
jected shipment  to  my  friends  Messrs.  Dutilh, 
Ticky  &  Co.,  in  Trieste,  of  your  1,499  bags  of 
Kio  coffee,"  etc.  And  although  he,  in  the  next 
paragraph  of  the  letter,  shows  that  it  is  to  be 
shipped  on  the  joint  account  of  the  plaintiff, 
and  Dutilh,  Ticky  &  Co.,  he  speaks  in  the  first 
person  throughout  in  reference  to  the  payment 
257*]  of  the  money  for  *their  half  of  the  ad- 
vance of  the  five  sixths  of  the  plaintiff's  share, 
without  the  least  intimation  that  he  does  not 
mean  to  hold  himself  responsible  for  the  ful- 
fillment of  the  contract.  And  in  relation  to  the 
insurance,  he  says:  "The  insurance  will  be 
covered  after  your  desire,  with  ten  per  cent, 
imaginary  gain  on  the  invoice  cost,  either  here 
or  in  Europe,  as  I  shall  judge  most  conven- 
ient." Taking  both  these  letters  together, there- 
fore, and  applying  to  this  agreement  the  prin- 
ciple that  the  credit  is  presumed  to  be  given  to 
the  agent  who  contracts  for  the  benefit  of  a 
foreign  merchant,  instead  of  the  merchant  him 
128 


self,  unless  there  is  something  in  the  terms  of 
the  agreement  to  show  that  was  not  the  under- 
standing of  the  parties,  I  think  the  defendant 
in  error  was  personally  liable  for  the  fulfill- 
ment of  his  contract  with  the  plaintiff. 

The  receiving  of  the  amount  which  was 
placed  to  the  plaintiff's  credit  with  Brown 
Brothers  &  Co.,  was  not  an  election  by  the 
plaintiff  to  relinquish  his  claim  upon  the  de- 
fendant, and  to  look  to  the  persons  by  whom 
that  remittance  was  made,  as  it  was  a  part  of 
the  defendant's  original  agreement  that  the 
money  belonging  to  the  plaintiff  should  be  thus 
remitted  to  London  for  his  use.  And  I  have 
not  been  able  to  find  anything  in  the  facts,  as 
found  by  the  referees,  from  which  it  could  be 
inferred  that  the  plaintiff  had  elected  to  look 
to  Dutilh,  Ticky  &  Co.  as  his  debtors,  or  to  re- 
linquish his  claim  upon  the  party  with  whom 
the  original  contract  was  made. 

For  these  reasons,  I  think  the  judgment  of 
the  Supreme  Court  should  be  reversed,  and  a 
judgment  entered  for  the  plaintiff  upon  the  re- 
port, for  the  balance  as  found  due  by  the  ref- 


By  Senator  Verplanck.  I  concur  with  the 
Supreme  Court  in  their  understanding  of  this 
negotiation.  Taking  together  the  two  letters 
of  the  parties  on  which  the  bargain  was  con- 
cluded, the  defendant  appears  to  have  acted 
merely  as  the  known  agent  of  the  house  at 
Trieste,  for  and  on  account  of  whom  he  had 
made  the  advances,  and  to  whom  the  goods 
were  consigned.  He  contracted  for  the  foreign 
*house  and  in  their  name,  but  made  [*2*>8 
no  undertaking  for  himself.  This  evidence  of 
the  correspondence  is  supported  and  confirmed 
by  collateral  proof  of  the  general  belief  and 
understanding  among  N.  Y.  merchants,  that 
the  defendant  was  in  business  only  as  the  agent 
of  the  foreign  house.  In  such  dealings,  it  is 
settled  that  the  principles  are  alone  responsible, 
unless  there  be  some  special  circumstance  to 
fix  the  responsibility  upon  the  agent  person- 
ally. I  do  not  think  that  there  is  any  such  cir- 
cumstance in  this  case  ;  although  the  fact  of 
the  defendant  being  an  agent  of  a  house  abroad, 
added  to  the  authority  of  Judge  Story,  the  rea- 
sons he  assigns,  and  the  unqualified  language 
he  uses  as  to  the  liabilites  of  factors  purchasing 
for  foreign  merchants,  occasioned  at  first  some 
doubt  in  my  mind.  In  his  late  valuable  work 
on  Agency,  Judge  Story  says:  "On  the  ground 
of  general  convenience  and  the  usage  of  trade, 
the  general  rule  obtains  that  agents  or  factors, 
acting  for  merchants  resident  in  foreign  coun- 
tries, are  held  personally  liable  upon  all  con- 
tracts made  by  them  for  their  employers;  and 
this,  without  any  distinction  whether  they  de- 
scribe themselves  in  the  contract  as  agents  or 
not.  In  such  cases  it  is  presumed  not  only  that 
credit  is  given  to  such  agents,  but  that  it  is  ex- 
clusively given  to  them  to  the  exoneration  of 
their  employers.  Still  the  presumption  is  liable 
to  be  rebutted  by  proof  that  the  credit  was  giv- 
en to  both  principal  and  agent  or  to  the  princi- 
pal alone."  Story,  Ag.,  sec.  268;  see,  also,  the 
reasons  assigned'in  the  preceding  section  and 
in  sec.  21)0.  To  the  same  effect  a  respectable  re- 
cent English  elementary  writer  speaks  thus  : 
"  It  seems  that  when  a  British  agent  contracts 
for  a  foreign  principal,  the  agent  is  liable. 
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"Smith,  Merc.  L.,  p.  78.  Now,  if  this  be  also  the 
doctrine  of  our  own  commercial  law,  it  may 
well  be  doubted  whether  the  language  of  the 
correspondence,  though  showing  Stainer  "to 
describe  himself  in  the  contract  as  an  agent," 
is  yet  sufficient,  even  with  the  collateral  evi- 
dence (conclusive  as  the  whole  would  be  in  the 
case  of  agent  for  a  domestic  principal),  to  rebut 
such  a  positive  legal  presumption  and  to  prove 
that  credit  was  given  only  to  the  Trieste  house, 
259*]  so  as  to  authorize  the  *court  to  pro- 
nounce on  the  facts  submitted  to  them  by  the 
referees,  "  that  the  defendant  was  not  person- 
ally liable  upon  the  agreement."  But  upon  ex- 
amining the  several  cases  cited  in  support  of 
this  rule,  I  am  satisfied  that  Judge  Story  has 
stated  the  doctrine  in  too  strong  and  unqualified 
terms,  as  if  this  presumption  were  a  universal 
inference  of  law,  applicable  everywhere.  I 
think,  on  the  contrary,  that  this  is  a  presump- 
tion founded  altogether  upon  usage  and  the 
particular  course  of  trade  and  arises  enly  when 
and  where  that  usage  is  known  or  proved  to 
exist;  of  course,  then,  that  it  is  not  an  unvary- 
ing legal  presumption  to  be  applied  to  any  con- 
tract, made  anywhere,  by  a  factor  or  agent  rep- 
resenting a  person  or  commercial  house  in  some 
foreign  country. 

Doubtless  there  may  be  such  a  local  usage 
or  understanding  controlling  all  contracts  of 
this  sort  amongst  us,  as  there  is  certainly  in 
London,  and  probably  all  over  England.  But 
unless  it  be  so  firmly  settled  and  generally 
known  that  it  may  be  assumed  without  proof, 
like  any  other  mercantile  mode  of  business  of 
common  and  public  notoriety,  such  a  usage 
must  be  shown  before  the  consequent  presump- 
tion of  the  agent's  liability  and  the  principal's 
exoneration  can  arise.  lean  find  no  judicial 
authority  for  considering  this  as  a  rule  of  gen- 
eral commercial  law,  independent  of  a  partic- 
ular course  of  trade,  unless  it  be  a  very  cau- 
tiously expressed  dictum  of  Ch.  J.  Eyre,  giving 
his  own  individual  opinion  on  the  point,  after 
the  case  in  which  it  had  been  raised  had  been 
decided  by  the  court  upon  a  very  different 
ground.  He  then  added:  "  I  am  not  aware 
that  I  have  ever  concurred  in  any  decision  in 
which  it  has  been  held  that  if  a  person  describ- 
ing himself  as  an  agent  for  another  residing 
abroad,  enters  into  a  contract  here,  he  is  not 
personally  liable  on  that  contract."  DeGaitton 
v.  L'Aigle,  1  Bos.  &  P.,  368.  In  the  other  cited 
cases  the  rule  is  placed  on  the  ground  I  have 
stated.  Thus,  in  Paterson  v.  Oandasequi,  15 
East,  62,  JudgeE&yley  says:  "There  may  be  a 
particular  course  of  dealing  with  respect  to 
trade,  in  favor  of  a  foreign  principal,  that  he 
shall  not  be  liable  in  cases  where  a  home  prin- 
cipal would  be  liable — that  would  be  a  ques- 
26O*]  tion  *for  the  jury."  So,  again,  some 
years  after,  in  Thomson  v.  .Davenport,  9  Barn. 
&  C.,  78,  Ld.  Tenterden  argues  thus:  "Where 
a  British  merchant  is  buying  for  a  foreigner, 
according  to  the  usual  understanding  of  all 
persons  in  trade, the  credit  is  given  to  the  Brit- 
ish buyer,  not  to  the  foreigner.  In  this  case 
the  buyers  lived  at  Dumfries,  and  a  question 
might  have  been  raised  for  the  consideration 
of  the  jury,  whether  in  consequence  of  their 
living  at  Dumfries,  it  may  not  have  been  un- 
derstood among  all  persons  at  Liverpool,  that 
4he  plaintiff  had  given  credit  to  the  agent 
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alone,  and  not  to  persons  living  in  a  country 
not  amenable  to  the  jurisdiction  of  our  courts," 
Now,  if  this  presumption  rested  not  upon  the 
known  approved  course  of  trade  in  the  place, 
but  upon  a  general  principle  of  mercantile 
law,  it  is  manifest  that  there  would  be  no  pro- 
priety in  leaving  it  to  the  jury  to  consider 
whether  it  extended  to  principals  living  in 
Scotland  or  not;  or  what  was  "the  understand- 
ing amongst  all  persons  living  at  Liverpool." 
Above  all,  Ld.  Tenterden  decidedly  recognizes 
"  the  usual  understanding  of  all  persons  in 
trade,"  as  in  effect,  the  reason  and  authority 
for  the  presumption  of  credit  being  given  to 
the  British  buyer,  and  not  to  the  foreigner. 
The  language  of  Judge  Bayley,  in  the  same 
cases,  is  equally  marked:  "There  may  be  a 
course  of  trade  by  which  the  seller  will  be 
confined  to  the  agent  who  is  buying.  Gener- 
ally speaking,  that  is  the  case  where  an  agent 
here  buys  for  a  house  abroad.  There  may  also 
have  been  evidence  of  a  course  of  trade  appli- 
cable to  an  agent  acting  for  a  firm  resident  in 
Scotland."  Here  as  late  as  1829,  this  able  and 
very  experienced  judge  speaks  of  the  usage  on 
which  the  presumption  is  founded  as  a  "course 
of  trade  which  may  exist."  He  considers  that 
course  of  trade  alone  as  "confining  the  seller 
to  the  agent."  He  does  not  say  that  this  course 
of  trade  holds  universally  with  this  effect;  but 
'•  that,  generally  speaking,  it  is  the  case; "  and 
he  suggests  that  there  may  have  been  evidence 
before  the  jury  of  "  such  a  course  of  trade  ap- 
plicable to  dealings  with  Scotland."  The  lan- 
guage and  reasoning  of  this  case  admit,  I 
think,  no  other  inference  than  that  both  these 
eminent  judges  (of  the  highest  authority  in  all 
commercial  *law)  considered  the  legal  [*261 
presumption  of  liability  of  the  agent  of  a  for- 
eign principal,  as  resting  entirely  upon  the 
actual  custom  and  understanding  of  trade: 
that  it  does  not  apply  universally  as  a  matter 
of  course,  but  arises  only  upon  known  and  ad- 
mitted usage,  or  upon  the  positive  proof  of 
some  particular  course  of  trade. 

To  these  judicial  opinions  I  add  the  author- 
ity of  a  late  English  legal  writer,  frequently 
quoted  with  high  approbation  by  Judge  Story. 
Lloyd,  in  his  notes  on  Paley,  Ag.,  thus  men- 
tions the  rule,  evidently  with  some  doubt,  as 
to  its  extent,  and  referring  it  wholly  to  the 
usage  of  trade:  "It  seems,  that  by  the  usage 
of  trade,  if  the  principal  be  a  foreigner,  the 
credit  is  considered  as  having  been  given  to 
the  English  broker,  and  that  he  only,  and  not 
the  foreign  buyer,  will  be  liable.  That  ques- 
tion is,  however,  fora  jury."  I,  therefore,  in- 
fer that  the  presumption  is  not  one  raised  by 
legal  reason,  to  be  taken  notice  of,  as  of  course, 
and  applied  to  such  contracts  wherever  made; 
but  one  of  special  usage,  or  of  local  under- 
standing, entering  into  and  thus  controlling 
all  contracts  unless  excluded  by  express  stipu- 
lation. If,  however,  the  course  of  trade  and 
of  credit  is  now  so  fixed  and  so  universally 
recognized  in  England,  as  to  have  become  a 
rule  of  presumptive  evidence — a  legal  infer- 
ence from  known  public  usage,  to  be  applied 
without  special  proof  of  its  existence;  still  I 
cannot  regard  it  as  being  necessarily  a  part  of 
our  own  commercial  law.  It  forms  no  part  of 
the  old  common  law  of  England,  nor  is  it  de- 
duced from  any  settled  doctrine  or  principle  of 
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that  law.  otherwise  than  as  a  rule  of  presump- 
tive evidence  of  intention,  growing  out  of 
positive  and  unvarying  local  commercial  usage. 
The  oldest  trace  of  it  before  our  Revolution, 
which  I  have  been  able  to  find,  is  in  the  first 
edition  of  Buller's  Nisi  Prius,  the  work  of  a 
then  young  though  learned  lawyer,  who  there 
refers  only  to  an  older  manuscript  Nisi  Prius 
case,  tried  in  London,  where  the  evidence  of 
such  a  course  of  trade  might  probably  have 
gone  to  the  jury,  or  where  it  may  have  been 
admitted  as  a  matter  of  notorious  custom  in 
London.  I  find  no  judicial  notice  of  it  in  the 
reports  until  1797,  when  Ch.  J.  Eyre  expressed 
2<>— *  ]  his  opinion  on  the  point,  as  *baving 
never  concurred  in  any  previous  decisions  con- 
tradictory to  this  rule;  and  that  such  contra- 
dictory decisions  had  been  made,  I  think  his 
language  intimates.  The  other  cases  are  later 
and  from  all  of  them  I  infer  that  this  presump 
tion  (if  at  length  it  has  become  a  strict  legal 
presumption,  of  which  I  am  not  satisfied)  has 
grown  up  in  modern  times  from  the  peculiar 
character  of  the  foreign  trade  of  England.  If 
this  presumption  be  now  the  law  of  the  En- 
glish courts,  without  requiring  evidence  of 
usage  in  every  case,  it  is  founded  upon  ad- 
mitted general  custom  and  understanding;  but 
it  is  now  law  deduced  from  the  doctrines  of  the 
old  common  law,  or  resting  upon  reasons  of 
natural  equity  or  universal  public  policy,  ex- 
trinsic to  the'local  usage  of  trade,  and  applica- 
ble alike  at  London  and  in  N.Y.  If  such  were 
the  case  I  should  respect  the  decision  of  the 
able  and  learned  men  who  adorn  the  English 
courts;  because  their  decisions  carry  with 
them  the  authority  of  learning  and  wisdom, 
arguing  from  principles  and  usages  common 
to  their  country  and  our  own.  If  the  judges 
of  England  have  established  this  as  the  law  of 
their  tribunals,  within  the  last  few  years,  they 
have  done  so  for  reasons  and  upon  former  re- 
peated evidence  peculiar  to  the  course  of  trade 
in  England,  and  not  of  necessity  applicable 
elsewhere.  They  have  found  a  usage  or  course 
of  business  so  universal,  so  familiar,  as  to  form 
a  part  of  every  contract  on  foreign  account 
without  being  expressed  in  words.  On  this  a 
legal  presumption  may  have  been  at  length 
raised,  as  of  course.  But  if  here,  we  have  no 
such  universal  unvarying  usage,  nor  any  evi- 
dence in  any  particular  case  of  a  similar  spe- 
cial course  of  trade,  it  follows  that  the  legal 
presumption  must  fall  to  the  ground. 

Such  a  mercantile  usage  may  naturally  grow 
up  here,  either  in  the  general  course  of  trade, 
or  in  any  particular  branch  of  distant  com- 
merce; and,  whenever  it  becomes  so  known, 
or  wherever  it  is  proved  to  exist,  it  should  cer- 
tainly raise  the  same  presumption  with  us  as 
in  England.  But  it  would  be  of  the  greatest 
public  inconvenience  to  assume  a  general  rule 
applicable  to  and  exonerating  every  principal 
residing  in  another  State,  and  so  (according  to 
52<M*J  Ld.  Tenterden's  *idea)  "  not  amenable 
to  the  jurisdiction  of  our  courts,"  or  even  to 
principals  not  resident  within  the  U.  S.  In  the 
present  state  of  business  in  our  commercial 
metropolis,  the  rule  is,  in  fact,  contradictory 
to  the  understanding  on  which  a  vast  number 
of  such  contracts  are  made.  Besides.  I  cannot 
but  think  that  as  a  mere  rule  of  commercial 
policy,  it  would  be  hazardous  to  establish  any 
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general  strong  presumption  that  credit  on  sales 
or  consignments  is  not  given  to  well  known 
foreign  houses,  or  to  merchants  of  Boston  or 
New  Orleans,  but  merely  to  the  transient  and 
often  irresponsible  agent,  temporarily  resident 
in  this  State.  This  would  exonerate  the  for- 
eign trader  not  only  here,  but,  by  the  applica- 
tion of  the  doctrine  of  the  lex  loci  contractus,  it 
might  also  do  so  in  the  courts  of  his  own  dom- 
icil;  unless  it  could  be  expressly  shown  that 
the  foreign  principal  was  alone  trusted,  which 
it  would  commonly  be  difficult  to  do,  in  the 
face  of  a  strong  legal  presumption  to  the  con- 
trary. Such  a  usage  and  the  consequent  pre- 
sumption, might  grow  up  in  N.  Y.  with  great 
public  convenience  as  to  trade  with  China  or 
South  America,  and  yet  be  absurd  and  injuri- 
ous in  respect  to  London  or  Liverpool.  It 
might  even  become  general  in  the  City  of  N. 
Y.,  as  to  foreign  trade,  and  yet  be  wholly  in- 
appropriate to  the  business  of  Buffalo  or  Os- 
wego  with  other  States  or  the  Canadas.  Until 
commercial  convenience  gives  evidence  to  the 
contrary  by  express,  universal  and  notorious 
usage,  or  unless  where  such  usage  can  be  spe- 
cially proved  to  exist  in  some  particular  branch 
of  business,  it  is  safer  and  wiser  to  adhere  to 
the  general  and  ordinary  law  of  agency,  keep- 
ing the  known  principal  responsible  where  the 
agent  discloses  his  name  and  acts  avowedly  in 
his  behalf;  and  leaving  it  to  the  discretion  of 
the  American  trader  to  obtain  the  additional 
security  of  the  factor  or  agent,  or  to  give  cred- 
it to  him  only,  when  he  judges  that  to  be  the 
most  for  his  own  interest. 

No  usage  or  course  of  business  analogous  to 
that  prevalent  in  England,  being  notorious  or 
well  established  by  former  evidence  as  existing 
here,  and  no  proof  having  been  offered  to  the 
referees  of  any  special  or  local  usage,  or  com- 
mon Understanding,  charging  the  [*264 
agent  alone,  and  not  his  foreign  principal,  for 
purchases  or  contracts  made  avowedly  for  such 
known  principal,  the  case  must  be  governed 
by  the  general  law  as  to  the  contracts  of  a  pri- 
vate agent,  clothed  with  full  authority  and 
acting  openly  in  behalf  of  his  principal. 

The  judgment  of  the  Supreme  Court  should, 
therefore,  be  affirmed. 

On  the.  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — The  CHANCELLOR  and 
Senators  Hull,  H.  A.  Livingston,  Paige,  Spra- 
ker.  Van  Dyck—Q. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate and  Senators  Beardsley,  Fox,  Purman, 
Hawkins,  Hunt,  Huntington,  Jones,  May  nun?, 
Moseley,  Nicholas,  Peck,  Powers,  Skinner,  Ster- 
ling, Verplanck,  Wager,  Works — 18. 

Whereupon,  tJte  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in-1  Allen,  84 :  28  Ind.,  66. 


HALLIDAY  t>.  McDOUGALL. 

Action  against  Several  Defendants  as  Partners — 
Where  Only  One  is  Brought  Into  Court,  Joint 
Liability  of  All  need  Not  be  Shown — Bill  of 


NOTK.— Negotiable  paper— BUI*—  When  foreign. 

A  bill  of  exchange  drawn  in  one  State  and  payable 
in  another,  is  deemed  a  foreign  bill.  Wills  v.  White- 
head.  15  Wend.,  5327  ;  Buekner  v.  Finlay,  27  U.  8.  (2 
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Exchange  Drawn  in  One  State  and  Payable  in 
A  nother,  is  a  Foreign  Bill — Notarial  f*rotest  as 
Evidence. 

In  an  action  against  three  defendants  sought  to 
be  charged  as  partners,  where  only  one  is  brought 
into  court,  and  the  others  are  returned  upon  the 
capias  issued  in  the  cause  not  found,  it  is  sufficient 
to  entitle  the  plaintiff  to  recover,  that  he  show  that 
the  defendant  brought  in  is  a  member  of  the  firm 
upon  whose  contract  the  action  is  founded  :  it  is  not 
necessary  in  such  case  to  prove  that  the  other  de- 
fendants were  members  of  the  firm. 

A  bill  of  exchange  drawn  in  one  of  the  States  of 
the  Union,  payable  in  another,  is  regarded  as  a  for- 
eign bill,  and  a  notarial  protest  is  prima  facie  evi- 
dence of  its  contents.t 

Citations— 1  Stark.,  161 :  14  Johns.,  215,  216 :  20 
Johns.,  176. 178 ;  5  Johns.,  375;  2  Pet.,  586;  Johns. 
Bills,  31 ;  Muir,  Bills,  52 ;  3  Cr.,  300 ;  1  Or..  310 ;  7  Pet., 
607;  11  Wh.,  75;  2  Harr.  &  J.,  400;  16  Pick.,  433,  11 
Conn.,  93 ;  11  Wend.,  98 ;  Gary,  Part.,  136. 

ERROR  from  the  Supreme  Court.  Halliday 
sued  J.  D.  Ansley,  J.  McDougall  and  W. 
265*]  J.  Wightman,  in  the  Superior  *Court 
of  the  City  of  N.  Y.,  as  the  drawers  of  two 
bills  of  exchange  of  $750  each,  drawn  in  the 
City  of  N.  Y.,  in  the  name  of  Ansley,  McDou- 
gall &  Co.,  oa  a  firm  transacting  business  in 
Charleston,  under  the  name  of  J.  D.  Ansley  & 
Co.,  both  bearing  date  Nov.  26,  1825,  payable 
to  the  order  of  the  plaintiff,  one  in  30,  and  the 
other  in  40  days  after  sight.  The  bills  were 
accepted  but  protested  for  non-payment. 
McDougall  alone  was  brought  into  court,  the 
sheriff  having  returned  the  other  defendants 
not  found  on  the  capias  ad  respondendum,  is- 
sued in  the  cause.  The  bills  were  drawn  by 
Ansley,  in  the  name  of  Ansley,  McDougall  & 
Co.,  and  were  accepted  by  Wightman  in  the 
name  of  J.  D.  Ansley  &  Co.  They  were  pro- 
tested by  a  notary  public  at  Charleston,  under 
his  notarial  seal,  he  certifying  in  the  protests 
that  he  had  made  demand  of  payment,  that 
the  same  had  been  refused,  and  that  he  had 
given  due  notice  of  non-payment  to  the  draw- 
tin  this  case  the  judgment  of  the  Supreme  Court 
is  reversed.  That  court  held,  that  the  plaintiff  was 
bound  to  establish  a  joint  liability  of  all  the  defend- 
ants ;  and  as  the  proof  to  show  the  liability  of  one 
of  the  defendants  who  was  returned  not  f  ound.rest- 
ed  wholly  upon  general  reputation,  and  the  judge 
at  the  trial,  although  requested,  refused  to  charge 
the  jury  that  reputation  alone  was  not  sufficient  to 
establish  the  fact  of  partnership  as  to  him,  the  judg- 
ment of  the  court  below,  which  was  rendered 
against  all  the  defendants,  was  reversed,  the  Su- 
preme Court  holding  that  general  reputation  of  a 
partnership  standing  alone  and  not  offered  in  cor- 
roboration  of  facts  and  circumstances,  is  inadmissi- 
ble in  evidence  to  prove  a  partnership;  and  express- 
ing a  doubt  whether  it  be  even  admissible  as 
auxiliary  proof.  The  Chancellor,  in  delivering  his 
opinion  in  the  Court  for  the  Correction  of  Errors, 
holds  that  the  question  did  not  necessarily  arise  in 
the  case,  but  had  it  arisen  he  expresses  his  full  con- 
currence in  the  abstract  question  of  law,upon  which 
the  decision  of  the  Supreme  Court  was  based. 

Senator  Edwards,  who  also  delivered  an  opinion 
in  the  Court  for  the  Correction  of  Errors,  holds  that 
evidence  of  general  reputation  of  partnership  is 
competent  to  be  received,  and  when  corroborated 
by  facts  and  circumstances,  proper  to  be  submitted 
to  the  consideration  of  the  jury. 


ers  and  acceptors.  The  plaintiff  proved  that 
Ansley  and  Wightman  were  copartners  in 
trade,  transacting  business  under  the  name  of 
J.  D.  Ansley  &  Co. ;  that  in  July  1825,  Ansley 
being  in  England,  entered  into  a  written  agree- 
ment with  McDougall  in  these  words:  "We 
engage  to  allow  Mr.  McDougall  one  fourth  the 
profits  of  our  trade  by  his  becoming  an  active 
partner,  or  give  him  the  option  of  having  his 
*expenses  paid  out  and  home.  Should  [*266 
Mr.  McDougall  not  be  satisfied  with  his  pro- 
portion of  the  profits  arising  out  of  the  said 
concern,  we  shall  allow  him  a  salary  of  $1,200 
per  annum;"  to  which  agreement,  Ansley  af- 
fixed the  name  of  his  firm,  viz.:  John  D.  Ans- 
ley &  Co.  In  pursuance  of  this  agreement, 
McDougall  came  to  this  country.  He  arrived 
in  N.  Y.  Nov.  8,  1825.  Previous  to  his  arrival, 
Ansley  had  put  up  a  sign  at  a  place  of  business 
in  N.  Y.,  with  the  names  upon  it  of  Ansley, 
McDougall  &  Co.,  and  it  was  generally  report- 
ed previous  to  the  arrival  of  McDougall,  that 
he  had  become  a  partner  with  Ansley.  He 
frequented  the  place  of  business,  over  the  door 
of  which  was  the  sign  of  Ansley,  McDougall 
&  Co.,  and  transacted  business  as  a  member  of 
that  firm.  Dec.  5,  1825,  he  sailed  for  Charles- 
ton, leaving  up  the  sign  of  Ansley,  McDou- 
gall &  Co.  In  relation  to  Wightman  being  a 
member  of  the  firm  of  Ansley,  McDougall  & 
Co.,  there  was  no  evidence  whatever,  other 
than  reputation.  When  the  plaintiff  rested, 
the  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  that 
Wightman  was  a  member  of  the  firm  of  Ans- 
ley, McDougall  &  Co.  The  motion  for  a  non- 
suit was  denied.  When  the  proofs  were  closed, 
the  defendant's  counsel  renewed  the  objection, 
and  requested  the  judge  to  charge  the  jury 
that  the  plaintiff  could  not  recover,  unless  they 
were  satisfied  that  he  had  shown  that  Wight- 
man was  a  partner  in  the  firm  of  Ansley, 
McDougall  &  Co.,  and  that  general  reputation 
was  not  alone  sufficient  to  establish  such  fact. 
On  the  subject  of  general  reputation,  all  that 
was  said  in  the  charge  to  the  jury  was  the  fol- 
lowing: "  If  the  jury  should  not  be  satisfied 
that  McDougall  elected  to  become  a  partner, 
then  they  were  to  find  upon  the  evidence 
whether  he  held  himself  out,  or  knowingly 
suffered  himself  to  be  held  out  by  others,  as  a 
partner,  in  such  a  manner  as  to  induce  the 
world  to  believe  he  was  such  a  partner.  If  he 
did  so,  then  he  was  bound  as  a  partner  by  the 
acts  of  the  firm  to  ^11  persons,  except  such  as 
might  know  that,  in  fact,  he  was  not  a  part- 
ner. The  jury,  however,  in  considering  the  evi- 
dence on  this  head,  must  carefully  lay  out  of 
view  *the  acts  or  declarations  of  Ansley,  [*26  7 
or  of  any  other  person,  before  the  arrival  of 
McDougall  in  the  country,  and  also  the  repu- 
tation on  the  subject  of  the  partnership  pre- 
vailing before  that  time."  The  judge  further 
charged  the  jury,  that  before  the  plaintiff  could 
recover,  they  must  be  satisfied  that  all  the  de- 


Pet.).  586 ;  Dickins  v.  Beal,  35  F.  S.  (10  Pet.),  573 ; 
Bank  of  U.  S.  v.  Daniel.  37  TJ.  S.  (12  Pet.),  54 ;  Dun- 
can v.  Course,  1  Const.  S.  C.,  100;  Warren  v.  Coombs, 
20  Me.,  139 ;  Ticonic  Bank  v.  Stackpoole,  41  Me.,  302; 
Rice  v.  Hogan,  8  Dana,  134;  Phoenix  Bank  v.  Hussey, 
12  Pick..  483 ;  State  Bank  v.  Hayes,  3  Ind.,  400  :  Car- 
ter v.  Burley,  9  N.  H.,  558;  Todd  v.  Neal.  49  Ala..  266, 
Donegan  v.  Wood.  49  Ala.,  242;  Carter  v.  Union 
Bank,  7  Humph.,  548 ;  Lonsdale  v.  Brown,  4  Wash. 

WEND.  22. 


C.  C.,  86 ;  Warden  v.  Arell,  2  Wash.  (Va.).  298.  See, 
also,  Rothschild  v.  Currie,  1  Q.  B.,  43 ;  Mahoney  v. 
Ashlin,  2  Barn.  &  Ado!.,  478.  But,  see  Miller  v.  Hack- 
ley,  5  Johns.,  375. 

Conflict  of  Jaws— Lex  fori  contractus  and  lex  fori. 
See  Nash  v.  Tupper.  1  Cai..  402,  note  ;  Whittemore 
v.  Adams,  2  Cow.,  626,  note. 

Every  indorsement,  a  new  contract.  See  Aymar  v. 
Sheldon,  12  Wend.,  439.  note. 

131 


267 


COUKT  OP  ERRORS,  STATE  OF  NEW  YORK. 


fendants  were  partners  In  the  firm  of  Ansley, 
AIcDougall  &  Co.  The  jury  found  for  the 
plaintiff,  on  which  verdict  judgment  was  en- 
tered. The  defendant  having  excepted  to  va- 
rious decisions  made  in  the  progress  of  the  trial 
and  to  the  charge  of  the  judge,  sued  out  a  writ 
of  error  removing  the  record  into  the  Supreme 
Court,  where  the  judgment  of  the  court  ba- 
low  was  reversed.  See  the  case  more  fully 
stated,  and  the  opinion  of  the  Supreme  Court, 
delivered  by  Mr.  J.  Cowen.  20  Wend.,  81,  et 
teq.  The  plaintiff  thereupon  removed  the  rec- 
ord into  this  court. 

Mr.  J.  W.  Gerard,  for  the  plaintiff,  in- 
sisted that  McDougall,  being  the  only  defend- 
ant brought  in  upon  the  capias  sued  out  by  the 
plaintiff,  had  no  right  to  object  to  the  want  or 
competency  of  the  proof  adduced  to  show 
Wightinan  a  partner  and,  therefore,  was  not 
entitled  to  ask  the  judge  to  instruct  the  jury 
that  general  reputation  was  not  sufficient  to 
charge  him.  He  contended  that  less  evidence 
was  required  from  plaintiffs  to  prove  a  part- 
nership in  defendants,  than  what  was  neces- 
sary to  prove  themselves  partners,  they  always 
having  it  in  their  power  to  produce  the  articles 
of  their  copartnership.  3  Stark.  Ev.,  1070.  So 
he  insisted  that  less  evidence  was  necessary  to 
prove  a  defendant  not  served  with  process  a 
member  of  a  partnership,  than  must  be  shown 
to  prove  a  defendant  who  was  brought  into 
court  a  member,  because  the  latter  being  ben- 
efited by  having  a  co-defendant,  upon  whom 
he  may  call  for  contribution  ;  and  the  former 
not  being  concluded  by  the  judgment  from 
showing  that  he  was  not  a  partner  either  in  a 
suit  by  the  plaintiff  upon  the  judgment,  or  by 
his  co-defendant  for  contribution.  Sangster  v. 
Mazarredo,  I  Stark.,  161  ;  2  R.  S.,  377,  sec.  2. 
If,  however,  full  proof  was  necessary,  he  then 
insisted  that  general  reputation  was  prima  facie 
evidence  to  go  to  a  jury  as  proof  of  partner- 
268*]  ship  ;  that  such  *was  the  general  un- 
derstanding of  the  profession  and  the  practice 
of  our  courts.  In  support  of  this  proposition 
he  cited  Qowan  v.  Jackwn,  20  Johns.,  176,  and 
McPhersan  v.  Rathbone,  11  Wend.,  98;  see, 
also,  4  Cow.,  282.  Besides,  here  were  corrob- 
orating facts  and  circumstances  to  show  that 
Wightman  was  a  member  of  the  firm  in  whose 
name  the  bills  were  drawn. 

Mr.  D.  D.  Field,  for  the  defendant,  in- 
sisted that  there  is  not  a  case  to  be  found  in 
which,  in  England,  proof  of  general  reputation 
was  received  to  establish  a  partnership,  and 
none  of  the  elementary  works  there  intimate 
iliat  for  such  purpose  such  evidence  can  be  re- 
sorted to.  Carv,  Part.,  136  ;  Colly.,  Part., 449; 
Gow,  Part.,  268,  233.  In  other  States  of  this 
Union  such  evidence  has  been  held  insuffi- 
cient. 2  Harr.  &  J.,  296  ;  5  Gill  &  J.,  888  ;  11 
Conn.,  92,  and  16  Pick.,  412.  In  this  State,  in 
the  case  of  Whitney  v.  Sterling,  14  Johns.,  215. 
the  court,  in  speaking  of  the  proof  required  to 
charge  a  defendant  as  a  partner,  say,  "whether 
general  reputation  ought  to  be  sufficient  is 
questionable  ;  but  such  testimony  is  compe- 
tent, and  there  are  several  circumstances  in  the 
case  which  go  very  much  in  corroboration  of 
it."  In  Qowan  v.  Jackson,  20  Johns.,  176,  the 
witness  who  testified  to  the  general  reputation 
stated  that  he  had  done  a  good  deal  of  business 
for  the  defendant,  and  had  always  understood 
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that  he  was  a  member  of  the  firm.  In  McPher- 
son  v.  Ralhbone,  11  Wend.,  96,  Ch.  J.  Savage 
did  say  that  it  was  undoubtedly  competent  to 
have  proved  the  partnership  of  all  the  defend- 
ants by  general  reputation,  but  it  was  wholly 
unnecessary  to  the  determination  of  that  case 
that  such  a  rule  should  have  been  laid  down, 
as  there  the  decision  was  founded  upon  the  as- 
sumption that  the  articles  of  copaitnership 
were  sufficiently  proved.  In  7  Cow.,  284,  the 
court  held  that  it  could  not  be  shown,  by  gen- 
eral reputation,  who  were  the  directors  of  a 
corporation.  The  judge,  therefore,  on  the  trial 
of  the  cause,  should  have  instructed  the  jury, 
as  desired,  that  general  reputation  alone  was 
not  sufficient  to  prove  *that  Wightman  [*2<>i) 
was  a  member  of  the  firm.  It  is  the  duty  of  a 
court  to  instruct  a  jury  upon  a  point  material 
to  the  issue  when  requested  to  do  so.  3  Cr., 
298  ;  11  Wh.,  74  ;  7Pet.,  607  ;  5  Cow.,  243  ;  8 
Conn..  319;  6Munro,  136.  If  the  judge  in  this 
case  had  thought  proper  to  qualify  his  instruc- 
tions by  saying  that  evidence  of  general  rep- 
utation was  competent,  and  that,  in  connection 
with  other  facts  and  circumstances,  it  would 
authorize  a  verdict,  he  might  have  done  so,  but 
he  could  not  wholly  refrain  from  complying 
with  the  request.  He  was  bound  to  speak. 
Had,  however,  such  a  charge  been  given,  it 
would  still  have  been  insisted  on  the  part  of  the 
defendant  that  it  was  erroneous,  for  general 
reputation  is  but  hearsay  evidence  and,  there- 
fore, inadmissible. 

After  advisement  the  following  opinions 
were  delivered : 

By  the  Chancellor.  I  have  no  doubt  of  the 
correctness  of  the  decision  of  the  Supreme 
Court,  that  general  reputation  alone  is  not  suf- 
ficient to  establish  a  copartnership,  so  as  to 
charge  the  supposed  members  of  the  firm  with 
the  payment  of  its  debts  ;  and  if  the  decision 
of  this  case  turned  upon  that  question,  I  should 
have  no  difficulty  in  affirming  the  judgment  of 
that  court,  by  which  the  judgment  of  the  Su- 
perior Court  of  the  City  of  N.  Y. ,  in  favor  of 
the  present  plaintiff  in  error,  was  reversed. 
Proof  of  general  reputation,  which  is  some- 
times received  in  such  cases  in  connection  with 
other  evidence,  certainly  is  no  proof  of  the  fact 
of  the  copartnership  as  against  the  reputed 
members  of  the  firm  who  reside  at  a  distance, 
and  where  the  jury  cannot  fairly  infer  from 
the  other  circumstances  in  the  case  that  those 
persons  actually  knew  they  were  held  out  to 
the  world  as  such  copartners.  And  if  the  ob- 
ject in  this  case  had  been  to  render  Wightman, 
who  lived  at  Charleston,  liable  to  the  plaintiff 
for  the  debt  contracted  by  the  N.  Y.  firm,  this 
evidence  of  general  reputation  at  N.  Y.,  of 
which  he  could  not  be  presumed  to  know  any- 
thing, the  judge  who  tried  the  cause  would, 
unquestionably,  have  told  the  jury  to  lay  it 
entirely  out  of  view  in  considering  the  question 
of  his  liability,  in  the  same  manner  as  he  told 
them  *lo  lay  out  of  view  the  reputation  [*27O 
prevailing  there  before  McDougall  arrived,  in 
determining  the  question  whether  he  had  made 
himself  liable  for  the  debts  of  the  firm  by  suf- 
fering himself  to  be  held  out  to  the  world  as  a 
partner. 

Where  an  action  is  brought  against  several 
persons  as  joint  debtors,  all  of  whom  appear 
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and  deny  their  joint  indebtedness,  the  plaintiff 
is  obliged  to  make  out  by  legal  evidence  against 
each,  not  only  that  he  is  personally  liable  for 
the  debt,  but  also  that  he  is  jointly  liable  with 
all  his  co-defendants  ;  but  when  part  of  the 
defendants  admit  their  individual  and  joint  li- 
ability, either*  by  their  pleadings  or  otherwise, 
or  where  they  are  outlawed  or  proceeded 
against  as  absentees  by  a  return  of  the  capias 
by  the  sheriff  as  to  them  not  found,  so  that  no 
personal  judgment  can  be  rendered  in  the  suit 
against  them  or  their  individual  property,  the 
plaintiff  is  only  obliged  to  produce  evidence 
which  will  be  sufficient  as  against  those  who 
'appear  and  defend  the  suit,  to  establish  their 
joint  liability  with  their  co-defendants.  In  such 
cases,  therefore,  the  acts  and  admissions  of  the 
parties  who  thus  appear  and  defend,  are  legal 
evidence  as  against  themselves,  not  only  of 
their  own  indebtedness  but  also  of  their  joint 
indebtedness  with  their  co  defendants.  Thus, 
in  the  case  of  Sangster  v.  Mazarredo,  1  Stark. , 
161,  where  a  suit  was  brought  against  four 
persons  as  copartners  and  acceptors  of  several 
bills  of  exchange,  and  three  of  the  defendants 
who  resided  in  a  foreign  country  had  been 
proceeded  against  to  outlawry,  and  the  fourth 
who  had  been  personally  served  with  process 
appeared  and  defended  the  suit,  Ld.  Ellen  bor- 
ough held  that  the  admissions  of  the  defendant 
who  had  appeared,  that  he  was  a  copartner 
with  the  three  absentees,  were  sufficient  to  en- 
title the  plaintiff  to  a  verdict ;  and  as  our  stat- 
ute, authorizing  a  proceeding  against  joint 
debtors  upon  a  service  of  process  on  a  part  of 
them  only,  is  a  mere  substitute  for  the  English 
proceeding  to  outlawry  against  the  absentees, 
and  the  record  of  the  judgment,  will  not  be 
evidence  of  a  joint  liability  in  any  subsequent 
suit  against  the  defendants  who  have  not  been 
served  with  process,  the  decision  in  Sangster  v. 
27  1*]  Mazarredo,  is  directly  applicable  *to 
the  case  now  under  consideration.  Indeed,  the 
same  point  was  substantially  decided,  under 
our  statute,  by  the  Supreme  Court,  in  the  case 
of  Whitney  v.  Sterling,  14  Johns.,  215,  although 
the  legal  effect  of  a  joint  judgment  upon  the 
rights  of  the  absentee  had  not  then  been  set- 
tled. The  court  say,  in  that  case  :  "  Hunter 
and  Sterling,  the  defendants  who  had  ap- 
peared, cannot  complain,  because  the  testi- 
mony fully  establishes  their  confessions  that 
the  firm  of  Hunter,  Sterling  &  Co.  was  com- 
posed of  the  four  defendants."  I  may  also  re- 
mark, that  it  is  a  matter  of  course,  in  a  pro- 
ceeding against  joint  debtors  or  copartners 
under  the  statute,  where  the  instrument  de- 
clared on  is  a  promissory  note  or  bill  of  ex- 
change, to  have  the  clerk  assess  the  damages 
and  enter  a  joint  judgment  against  all  the  de- 
fendants, upon  the  implied  admission  of  the 
one  who  has  been  served  with  process,  of  their 
joint  indebtedness.  The  question,  therefore, 
whether  the  evidence  of  general  reputation 
alone  was  sufficient  to  charge  Wightman  as  a 
copartner  did  not  arise  in  the  case ;  and  the 
defendant's  counsel  had  no  right  to  call  upon 
the  court  to  charge  the  jury  on  that  subject. 
As  against  McDougall,  the  defendant  here 
brought  into  court,  there  was  sufficient  evi- 
dence to  authorize  the  jury  to  find  that  he  had 
made  himself  liable  to  the  plaintiff  as  a  co- 
partner in  both  firms,  independent  of  any  evi- 
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dence  as  to  general  reputation.  His  own  wit- 
nesses who  were  examined  in  England,  and 
who  knew  the  agreement  under  which  became 
out,  prove  that  Ansley  represented  himself 
and  Wightman  as  composing  the  firm  of  John 
D.  Ansley  &  Co. ;  and  it  was  with  them,  and 
them  alone,  that  he  was  to  go  into  copartner- 
ship, if  with  anybody,  as  the  written  agree- 
ment shows;  and  immediately  upon  his  arriv- 
al at  N.  Y.,  where  the  other  branch  of  the 
house  was  to  be  established,  he  found  his  name 
over  the  door  as  one  of  the  members  of  the 
firm.  He  suffered  himself  to  be  introduced  as 
a  partner,  and  remained  there  until  the  con- 
cern exploded,  without  taking  any  steps  to 
have  his  name  removed  from  the  sign  over  the 
door,  or  to  inform  those  who  were  dealing 
with  the  house  that  he  was  not  a  copartner. 
Under  such  circumstances,  although  as  be- 
tween him  and  Ansley  and  Wightman  he  had 
*a  right  to  elect  at  the  end  of  the  year  [*272 
whether  he  would  take  a  salary  or  a  share  of 
the  profits  of  the  partnership,  he  was  clearly  a 
partner  as  to  the  rest  of  the  world,  who  knew 
nothing  of  this  private  arrangement  between 
the  individuals  who  were  held  out  to  the  pub- 
lic as  copartners  by  these  introductions  and  by 
the  sign  over  the  door. 

As  the  drawers  and  acceptors  of  the  bills  in 
this  case  were  the  same  persons,  or,  at  least,  as 
there  is  not  a  shadow  of  doubt  that  Ansley  was 
a  member  of  both  firms,  the  refusal  of  the  firm 
in  Charleston  to  pay  the  bills  was  notice  of 
their  dishonor  to  him  and,  of  course,  to  the  N. 
Y.  firm.  Gowan  v.  Jackson,  20  Johns.,  176; 
Johnson,  Bills,  23.  It  is,  therefore,  unneces- 
sary to  inquire  whether  the  statement  in  the 
protest  of  the  deceased  notary  was  of  itself  suf 
ficient  evidence  of  notice  of  the  dishonor  of  the 
bills.  And  it  now  appears  to  be  settled,  not- 
withstanding the  dictum  of  Mr.  J.  Van  Ness, 
in  Miller  v.  Hackley,  5  Johns.,  375,  that  a  bill 
of  exchange  drawn  in  one  State  of  the  Union 
and  payable  in  another,  is  a  foreign  bill,  with 
in  the  meaning  of  the  rule  which  makes  the 
notarial  protest  prima  facie  evidence  of  the  pre- 
sentment and  dishonor  of  such  bills.  Buckner 
v.  Finley,  2  Pet.,  586,  and  other  cases  cited  in 
opinion  of/.  Cowen;  see,  also,  Johnson,  Bills, 
31,  and  Muir,  Bills,  52,  as  to  bills  drawn  be- 
tween England  and  Scotland  and  Ireland. 

I  have,  therefore,  arrived  at  the  conclusion 
that  no  error  in  law  occurred  upon  the  trial  of 
this  cause  to  the  prejudice  of  the  defendant 
McDougall;  and  that  the  questions  of  fact  were 
properly  submitted  to  the  jury  for  their  deter- 
mination thereon.  For  these  reasons,  although 
I  concur  in  opinion  with  Mr.  J.  Cowen  in  ref- 
erence to  the  abstract  question  of  law  upon 
which  his  decision  was  based.  I  think  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed, so  that  the  plaintiff  may  be  restored  to 
his  judgment  in  the  Superior  Court  of  the  City 
of  N.  Y. 

By  Senatw  Edwards.  The  material  points 
in  this  case  appear  to  be,  whether  the  judge  of 
the  Superior  Court  of  the  City  of  N.  Y.  was 
bound  to  charge  the  jury  that  general  reputa- 
tion *was  not  alone  sufficient  to  estab-  [*273 
lish  the  copartnership;  and  whether  he  charged 
correctly. 

At  the  close  of  the  testimony,  the  defendant's 
counsel,  among  other  things,  requested  the 
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court  to  charge  the  jury  that  the  plaintiff  could 
not  recover,  unless  he  showed  that  the  defend- 
ant, Wightman,  was  a  partner  in  the  firm  of 
Anslcy,  M<  Dougall  &  Co.,  and  that  general 
reputation  was  not  alone  sufficient  to  establish 
the  fact.  The  court  are  undoubtedly  bound  to 
give  an  opinion,  if  required,  upon  any  point 
of  law  necessarily  connected  with  the  issue, 
whether  it  originates  from  the  pleadings  or  the 
testimony  produced  on  the  trial.  Douglass  v. 
McAlluter,  8  Cr.,  300;  Scott  v.  Lunt,  7  Pet., 
607.  But  the  court  can  never  be  required  to  de- 
clare the  law  upon  a  hypothetical  question  for- 
eign from  the  cause,  "ll  Wh.,  75,  or  upon  an 
abstract  point  of  law,  unless  it  be  so  stated  as 
to  show  its  connection  with  the  cause.  Ham- 
ilton v.  Russell,  1  (Jr.,  310.  In  all  such  cases, 
as  I  understand  the  law,  the  court  may  refuse 
to  give  an  opinion,  and  if  the  party  proposing 
the  question  is  dissatisfied,  he  may  except  to 
such  refusal,  which  exception  will  avail  him, 
if  he  shows  that  the  question  was  warranted  by 
the  testimony,  and  that  the  opinion  he  asked 
ought  to  have  been  given. 

Had  there  been  in  this  case  no  other  testi- 
mony than  that  of  general  reputation,  and  had 
the  counsel  called  upon  the  court  to  charge  that 
this  testimony  was  not  alone  sufficient,  I  think 
the  court  would  have  been  bound  so  to  charge; 
for  I  readily  admit  that,  in  my  view,  proof  of 
general  reputation  that  a  copartnership  exists, 
is  not  sufficient  to  prove  the  fact  whet  her  such 
testimony  is  admitted  with  or  without  objec- 
tion, and  so  I  believe  it  has  been  held  in  most 
if  not  all  of  the  cases  where  this  has  been  the 
only  testimony  offered;  but  in  most  of  thisclass 
of  cases,  the  testimony  has  been  objected  to  in 
limine,  as  in  2  Harr.  &  J.,  400,  in  the  Court  of 
Appeals  of  Md. ;  in  Goddard  v.  Pratt,  16  Pick. , 
433,  and  in  Brown  v.  CrandaU,  11  Conn.,  93. 
But  in  the  case  under  review,  no  objection  was 
made  to  the  introduction  of  the  testimony  as 
to  general  reputation;  but  the  judge,  after  the 
274*]  testimony  *was  closed, was  called  upon 
to  charge  that  general  reputation  alone  was 
not  sufficient  to  establish  the  fact  of  copartner- 
ship,when  this.too.was  not  the  only  testimony 
in  the  case  on  which  the  plaintiff  relied  to  show 
that  fact. 

It  is  not  for  McDougall  to  say  there  was  no 
such  firm  as  John  D.  Ansley  &  Co.,  for  the 
proposition  was  made  to  him  in  the  name  and 
behalf  of  the  firm  to  enter  into  the  copartner- 
ship, and  this  proposition  formed  the  induce- 
ment for  him  to  come  to  this  country;  and  the 
question  is,  does  it  depend  upon  general  repu- 
tation alone  that  be  was  a  partner  with  this 
firm,  or  did  he  suffer  himself  to  be  held  out  to 
the  world  as  such  partner.  A  sign  was  put  up 
in  the  fall  of  1825,  over  the  door  of  their  count- 
ing-house in  Pearl  St.,  N.Y.,  in  a  conspicuous 
place,  representing  their  firm  to  be  Ansley, 
McDougall  &  Co.,  which  remained  until  win- 
ter. This  sign  was  up  when  McDougall  ar- 
rived, Nov.  8,  and  had  been  for  about  three 
weeks  previous.  McDougall  went  on  board  the 
ship  for  Charleston  Dec.  8,  but  did  not  sail 
until  the  5th;  Ansley  left  a  week  or  fortnight 
after,  but  the  sign  was  not  taken  down  until 
after  they  left  N.  Y.  Thus  the  sign  must  have 
been  up  between  three  and  four  weeks,  while 
McDougall  was  passing  in  and  out  of  the  store, 
and  yet  he  took  no  steps  to  remove  it,  and  even 
134 


|  left  it  thus  to  represent  the  firm  when  be  left 
N.Y.  During  this  time  the  checks  in  queMinn 
!  were  drawn  in  the  name  of  the  firm,  as  it  ap- 
!  peared  on  the  sign,  and  discounted.  Again; 
one  of  the  witnesses  states  that  he  was  intro- 
duced to  McDougall  by  Ansley  in  the  store  as 
hi.s  partner,  and  relates  a  conversation  he  had 
with  Ansley  and  McDougall  relative  to  the 
goods  in  the  store.  These  and  other  facts  and 
circumstances,  which  might  be  enumerated, 
presented  by  the  case.were  proper  subjects  for 
the  consideration  of  the  jury,  and  although  the 
proof  of  general  reputation  would  not,  of 
itself,  be  sufficient  testimony  to  establish  a  co- 
partnership, yet,  in  my  judgment,  it  is  compe- 
tent testimony,  and  may  be  taken  into  con>id- 
eration  by  the  jury,  in  connection  with  the 
other  facts  in  the  case,  when  a  plaintiff  is  en- 
deavoring to  make  out  a  copartnership  among; 
defendants.  This  doctrine  has  been  recognized 
*by  the  Supreme  Court  of  this  State.  f*275 
In  the  case  of  Whitney  v.  Sterling.  14  Johns., 
210,  the  court  say:  "  The  only  question  in  the 
case  is,  whether  the  testimony  is  sufficient  to 
charge  Jacob  Brown  as  a  partner  with  the  oth- 
er defendants.  There  was  no  objection  as  to 
the  testimony  of  general  reputation.  It  must 
therefore  be  considered  as  evidence  in  the  case, 
and  as  forming  a  part  of  the  testimony  upon 
which  the  jury  was  to  determine  the  fact  of 
partnership;  nor  could  any  objection  have 
been  made  to  such  evidence.  Whether  general 
reputation  ought  to  be  sufficient,  may  be  ques- 
I  tionable,  but  such  testimony  is  competent,  and 
!  there  are  circumstances  in  the  case  which  go 
I  very  much  in  corroboration  of  it."  Precisely 
J  so  here.  I  consider  the  testimony  competent, 
and  there  are  in  this  case  several  facts  and  cir 
cumstaiices  which  go  in  corroboration,  all  con- 
stituting proper  subjects  for  the  consideration 
of  the  jury. 

In  some  cases  the  Supreme  Court  of  this 
State  has  carried  this  doctrine  much  further. 
In  the  case  of  Oowan  v.  Jncktton,  20  Johns., 
178,  Mills,  the  witness,  testified  that  he  had 
done  a  good  deal  of  business  for  the  defend- 
ant, and  had  sold  goods  to  a  large  amount  by 
his  orders.  He  had  always  understood  there 
were  two  brother*  connected  in  business — the 
defendant  and  Daniel  Jackson,  and  that  the 
firm  in  London  was  Jackson  &  Brothers,  and 
that  the  firm  here  was  either  Joseph  Jackson 
or  Joseph  Jackson  &  Co.,  which  lie  did  not 
recollect;  and  that  he  understood  from  common 
report  that  the  defendant  was  a  partner  of  the 
firm  of  Jackson  &  Brothers,  in  London,  and 
that  had  so  understood  in  the  course  of  busi- 
ness, and  in  the  settlement  of  accounts  made 
by  him  with  the  defendant.  The  testimony  the 
court  deemed  sufficient  prima  facie  to  show  a 
copartnership,  and  as  casting  the  burden  of 
proof  upon  the  defendant  to  show  the  com- 
mencement of  the  partnership,  if  it  began  at  a 
time  subsequent  to  drawing  the  bill.  How 
much  Mr.  J.  Spencer,  who  delivered  the  opin- 
ion of  the  court,  relied  upon  the  proof  of  gen- 
j  eral  reputation,  as  pnma  facie  sufficient,  does 
not  appear  from  the  case,  as  he  speaks  of  the 
testimony  collectively;  but  as  this  was  the 
'principal  testimony  as  to  the  foreign  [*27O 
partner,  it  is  fair  to  presume  he  placed  much 
stress  upon  it.  In  M'Pherson  v.  Rathbone.  11 
Wend.,  98,  the  court  say  it  was,  undoubtedly, 
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competent  to  have  proved  a  partnership  of  all 
the  defendants  by  general  reputation, but  prob 
ably  no  such  reputation  could  be  shown  as  to 
Samuel  Rathbone.  If  Ch.  J.  Savage  (who  de- 
livered the  opinion  of  the  court  in  this  case) 
intended  to  lay  down  the  broad  doctrine  that 
a  copartnership  may  be  proved  by  general  rep- 
utation, I  am  of  the  opinion  he  has  carried  it 
further  than  it  has  been  carried  in  any  other 
case,  and  further  than  prudence  and  sound  dis- 
cretion would  warrant.  But  I  am  not  prepared 
to  believe  he  intended  thus  to  extend  the  doc- 
trine. As  the  case  then  under  consideration 
called  for  no  such  decision,  I  think  that  portion 
of  his  opinion  is  to  be  regarded  rather  as  &  dic- 
tum, than  as  laying  down  so  important  a  prin- 
ciple of  law.  While  no  case  has  been  found  to 
sanction  the  doctrine  to  such  an  extent,  there 
are  several  cases  which,  either  in  substance  or 
in  direct  terms  repudiate  it.  Whitney  v.  Ster- 
ling, 14  Johns.,  216;  2  Har,  &  J.,  400;  Brown- 
son  v.  Grandall,  11  Conn., 93;  Goddardv.  Pratt, 
16  Pick.,  433. 

The  position  contended  for  by  the  plaintiff's 
counsel,  that  in  actions  against  partners  it  is 
not  required  of  the  plaintiffs  to  give  as  strict 
proof  of  the  existence  of  the  copartnership,  as 
partners  themselves  are  required  to  give  when 
they  are  plaintiffs,  is  undoubtedly  correct. 
Gary,  Part.,  136.  And  the  reason  is  obvious. 
In  the  latter  case  the  facts  are  presumed  to  be 
within  their  own  knowledge;  but  not  so  when 
the  plaintiff  is  endeavoring  to  show  the  de- 
fendants partners.  In  such  cases,  to  establish  a 
joint  liability,  it  is  sufficient  for  the  plaintiff  to 
show  that  the  defendants  have  held  themselves 
out  and  appeared  to  the  world  in  the  charac- 
ter of  partners,  and  that  they  have  carried  on 
their  business  together.  Gary,  Part. ,  136. 

I  am  of  the  opinion,  therefore,  that  the  testi- 
mony was  proper  to  be  submitted  to  the  jury, 
and  was  properly  submitted  ;  that  the  charge 
of  the  judge  was  correct,  and  that  the  judg- 
ment of  the  Supreme  Gourt  should  be  reversed. 
277*]  *On  the  question  being  put— shall  this 
judgment  be  reversed? — all  the  members  of  the 
Court  voted  in  the  affirmative.  Whereupon, 
the  judgment  of  the  Supreme  Gourt  was  accord- 
ingly reversed. 

Reversing:— 20  Wend.,  81. 

Cited  in— 3  Hill,  Stf  ;  6  Barb.,  249 ;  7  How.  Pr.,  272  ; 
9  How.  Pr.,  211 :  1  Duer,  23 ;  4  Bos..  200 ;  6  Bos.,  550  ; 
3  E.  D.  S.,  47  ;  17  Kan.,  337. 


RUSSELL 

'v. 
JACKSON,  ex  dem.  SCHUYLER,  ET  AL. 

Ejectment — Evidence  of  Pedigree — Admissibility 
of  Probate  of  Will  or  Record  Thereof—  Pre- 
sumption of  Ancient  Grant — Recitals. 

For  the  purpose  of  raisin?  a  presumption  or  prov- 
ing a  pedigree,  in  an  action  for  the  recovery  of  lands 
by  recitals  contained  in  an  ancient  instrument,  the 


NOTE. — Evidence  of  pedigree— Presumption  of  an- 
cient grant. 

Family  records,  church  registers,  registers  of  birtJis, 
marriages  and  deaths,  etc.,  are  competent  to  prove 
pedigree.  Exceptions.  See  Jackson  v.  King,  5  Cow., 
237,  note. 

Presumption  of  ancient  grant.  In  connection  with 
the  above  case  of  Russell  v.  Jackson,  see  Jackson  v. 
McCall,  10  Johns.,  377 ;  Jackson  v.  Moore,  13  Johns., 
513. 
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probate  of  a  will  as  a  will  of  personal  estate,  or  the 
record  thereof  in  the  proper  office,  is  admissible  in 
evidence. 

Evidence  of  pedigree ;  and  evidence  to  warrant 
the  presumption  of  an  ancient  grant. 

Citations-Bull.  JV.  P.,  246;  1  Moody  &  Rob.,  466  ; 
Rose.  Ev.,  26;  13  Ves.,  514:  7  Sim.,  595:  8  Sim.,  26; 
Ann.  Reg.,  1787,  p.  233:  7  Cow.,  431:  3  Johns.  Cas., 
109 ;  6  Har.,  &  J.,  336 ;  1  Greenl.,  Laws,  36 ;  Rapin's 
Hist,  by  Tindall ;  Bishop  Burnett's  Own  Times ; 
Ward's  Brit.  Hist.;  Granirer's  Biog.  Hist. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  of  ejectment  brought  by  the  heirs 
of  the  late  Gen.  Philip  Schuyler  against  Timo- 
thy Russell,  for  the  recovery  of  a  lot  of  land 
lying  in  that  part  of  Cosby's  Manor,  in  the 
County  of  Oneida,  which  is  situate  on  the  south 
side  of  the  Mohawk  River.  The  cause  was  tried 
in  Oct.,  1827,  before  the  Hon.  Nathan  Will- 
iams, then  one  of  the  Circuit  Judge*.  The  jury 
found  a  verdict  for  the  plaintiff.  The  defend- 
ant having  tendered  a/id  procured  a  bill  of  ex- 
ceptions to  be  sealed,  moved  the  court  for  a 
new  trial;  which  motion  was  denied  and  judg- 
ment rendered  for  the  plaintiff.  The  defend- 
ant thereupon  sued  out  a  writ  of  error.  The 
facts  detailed  in  the  bill  of  exceptions  for  the 
purpose  of  presenting  the  questions  of  law 
raised  upon  the  trial  are  voluminous,  but  are 
sufficiently  detailed  in  the  opinion  of  the  Chan- 
cettor.  The  cause  was  argued  in  this  court  by, 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

After  advisement  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  writ  of  error  in 
this  case  is  brought  to  reverse  a  judgment  of 
the  Supreme  Court,  by  which  the  heirs  of  the 
late  Gen.  Schuyler,  the  lessors  of  *the  [*278 
plaintiff  in  the  court  below,  recovered  a  lot  of 
land  in  the  possession  of  Russell,  the  defend- 
ant, in  that  part  of  Cosby's  Manor  which  lies 
on  the  south  side  of  the  Mohawk  River.  It  ap- 
pears by  the  patents  which  were  produced  in 
evidence,  that  this  tract  of  land,  which  was  aft- 
erwards called  Cosby's  Manor,  was  granted  in 
two  patents,  to  Joseph  Worrell  and  others,  Jan. 
2,  1734,  as  lands  purchased  from  the  Indians, 
by  the  German  settlers,  by  license  of  Gov.  Bur- 
net.  Gen.  Schuyler  derived  title  to  the  prem- 
ises by  a  deed  from  Henry  Augustus,  Duke  of 
Grafton,  Charles  Lord  Southampton,  and  oth- 
ers, claiming  to  be  the  heirs  at  law  of  Lady 
Elizabeth  Jeffreys,  formerly  the  wife  of  Lord 
Augustus  Fitzroy,  executed  Mar.  6,  1793,  by 
John  Watts  as  their  attorney.  And  the  two 
principal  questions  for  our  consideration  are: 
First.  Whether  the  evidence  of  pedigree,  pro- 
duced by  the  lessors  of  the  plaintiff  upon  the 
trial,  was  sufficient  to  show  that  the  grantors 
in  the  deed  of  1793,  to  Gen.  Schuyler,  were  the 
grandchildren  and  heirs  at  law  of  Col.  William 
Crosby,  the  former  Governor  of  the  Colonies 
of  N.  Y.  and  N.  J. :  and,  Second.  Whether  the 
evidence  was  sufficient  to  authorize  the  pre- 
sumption of  a  conveyance  of  Cosby's  Manor, 
by  the  original  patentees  thereof,  to  Gov.  Cos- 
by previous  to  his  death. 

Another  question  has  been  raised  as  to  the 
evidence  of  the  will  of  Gov.  Cosby  as  a  will  of 
real  estate.  But  though  I  agree  with  the  Su- 
preme Court,  that  the  probate  was  legal  evi- 
dence in  this  case  under  the  statute,  even  if  it 
had  been  necessary  for  the  lessors  of  the  plaint- 
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Iff  to  trace  their  title  through  that  will,  the 
question  is  of  very  little  importance  in  the  de 
cision  of  this  cause.  The  evidence  shows  that 
Gov.  Cosby  had  two  sons,  William  and  Hen- 
ry; and  it  appears  to  be  wholly  immaterial 
whether  the  descent  of  the  premises  in  ques 
tion  to  Lady  Elizabeth  Fitzroy,  is  traced 
through  her  brother  William,  as  the  oldest  son, 
who  by  the  common  law  was  the  heir  of  his 
father,  or  through  him  as  the  devisee  of  his 
father  under  the  supposed  will.  In  either  case, 
to  enable  her  to  take  the  property  by  descent, 
it  must  be  presumed  that  her  brother,  Henry, 
died  without  issue;  or  at  least  that  his  issue  had 
279*]  become  extinct  previous  to  her  *death 
in  1788,  as  he  or  his  issue,  by  the  common  law, 
would  take  by  descent  from  the  elder  brother 
in  preference  to  her.  If  William  and  Henry 
both  died  without  issue,  or  if  neither  had  any 
issue  living  at  the  time  of  her  death,  the  real 
estate  which  formerly  belonged  to  her  father, 
and  which  had  not  been  sold  by  his  heirs  or 
devisees  in  her  lifetime,  must  necessarily  be- 
long to  her:  either  as  the  heir  of  her  father,  or 
of  William  her  oldest  brother,  or  of  her  mother 
Grace  Cosby,  who  was  the  sole  devisee  of  all 
the  real  estate  of  Henry,  the  younger  brother. 
And  for  the  mere  purpose  of  raising  a  presump- 
tion or  of  proving  a  pedigree  by  the  recitals 
contained  in  an  ancient  instrument,  I  think  the 
probate  of  the  will  before  the  proper  officer  as 
a  will  of  personal  estate,  or  the  record  thereof 
in  the  proper  office  as  required  by  law,  must 
necessarily  be  of  as  much  if  not  of  more  force 
than  the  production  of  an  ancient  will  itself 
without  any  proof  of  its  actual  execution  by 
the  supposed  testator;  Mr.  J.  Buller's  opinion 
to  the  contrary  notwithstanding.  See  Bull.  N, 
P.,  246;  1  Moody  &  R.,  466. 

To  establish  the  pedigree  of  the  grantors  in 
the  deed  of  1793,  to  Gen.  Schuyler,  and  to 
show  that  their  mother  was  the  sister  and  only 
surviving  heir  of  William,  the  eldest  son  of  Gov. 
Cosby,  the  lessors  of  the  plaintiff  called  John 
Watts, who  was  born  previous  to  1750;  he  being 
78  years  of  age  at  the  time  of  the  trial  in  1827. 
He  testified  that  Ld.  Southampton,  one  of  the 
sons  of  Lady  Elizabeth  Fitzroy,  or  Jeffreys, 
was  connected  with  him  by  marriage,  having 
married  his  first  cousin  ;  that  he  had  seen 
him  in  this  country  in  1771,  as  a  colonel  in  the 
British  Army,  and  afterwards  in  England,  in 
1785  ;  that  he  also  knew  William  Cosby,  who 
resided  at  New  Rochelle,  and  was  reputed  to 
be  the  only  surviving  son  and  the  heir  at  law 
of  William  Cosby  ;  and  that  he  was  supposed 
to  be  insane,  and  was  reputed  to  have  died  un- 
married, and  without  lawful  issue.  This  wit- 
ness also  testified  that  he  understood  and  be- 
lieved, and  it  was  generally  reputed,  that 
Elizabeth  Cosby,  the  sister  of  William  Cosby, 
of  New  Rochelle,  married  Ld.  Augustus  Fitz- 
roy ;  and  after  his  death,  married  James  Jef- 
freys, Esq.,  a  commissioner  of  the  custom  in 
England  ;  and  that  the  grantors  in  the  deed  of 
28O*]  1793,  were  her  *children  and  heirs;  she 
having  died  previous  to  the  execution  of  their 
power  of  attorney  to  him,  in  1791.  The  evi 
dence  of  this  witness,  who  testified  that  he  de- 
rived his  knowledge  of  this  family  not  only 
from  general  reputation,  but  also  from  his  con- 
nection with  them,  and  from  his  having  acted 
as  their  agent  in  this  country.is  all  the  evidence 
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which  could  reasonably  be  required  to  estab- 
lish pedigree,  and  to  trace  descent  under  such 
circumstances.  It  is  certainly  as  good,  if  not 
better  evidence,  than  inscriptions  upon  tomb- 
stones, or  entries  in  bibles,  and  other  religious 
books,  in  the  handwriting  of  persons  whose 
writing  is  unknown  ;  which  are  sometimes  re- 
sorted to  for  the  purpose  of  establishing  pedi- 
gree. Roscoe,  Ev.,  26  ;  Whitelockev.  Baker.  18 
Yes.,  514  ;  Slaney  v.  Wade,  1  8im.,  595  ;  Hood 
v.  Beauchamp,  8  Id.,  26. 

This  was  also  a  case  in  which  a  witness  con- 
nected as  the  late  John  Watts  was,  with  this 
family,  by  the  marriage  of  his  cousin,  Ann, the 
daughter  of  Admiral  Warren,  with  Charles 
Fitzroy,  the  first  Ld.  Southampton,  could  not 
well  mistake  upon  a  question  of  pedigree  and 
descent,  which  it  was  only  necessary  to  trace 
back  for  two  generations.  All  the  grantors  in 
the  deed  to  Gen.  Schuyler  claimed  to  be  grand- 
children of  one  of  our  provincial  Governors, 
and  some  of  them  were  themselves  not  un- 
known to  fame,  as  every  reader  of  Junius'  let- 
ters is  well  aware.  In  addition  to  all  this,  two 
at  least  of  the  grantors  in  the  deed  of  1793, 
were  of  the  blood  royal  of  the  Stuarts ;  al- 
though the  quarterings  of  their  escutcheons, 
which  indicated  their  descent  from  the  Kings 
of  England  and  Scotland  and  of  France,  were 
debruised  by  a  baton  sinister.  For  it  is  a  mat- 
ter of  public  history  that  Henry  Fitzroy,  their 
great  grandfather,  the  first  Duke  of  Grafton, 
who  was  killed  at  the  siege  of  Cork,  was  one 
of  tfce  numerous  illegitimate  children  of  that 
royal  libertine  of  whom  Horace  Walpolesaid  : 

"Fortune,  or  fair  or  frowning,  on  his  soul 
Could  stamp  no  virtue,  and  no  vice  control." 

He  was  the  second  son  of  Barbara  Villers.or 
Mrs.  Palmer,  one  of  Charles  II. 's  seven  favorite 
mistresses,  who  was  ennobled  by  that  disso- 
lute monarch,  by  the  titles  *of  Baron-  [*281 
ess  Nonesuch,  Countess  of  Southampton  and 
Duchess  of  Cleveland.  See  Rapin's  Hist,  by 
Tindal  ;  Bishop  Burnet's  Own  Times;  Ward's 
British  Hist.,  and  Granger's  Biog.  Hist.  The 
grandson  of  this  first  Duke  of  Grafton,  Augus- 
tus Fitzroy, who  died  in  1741,  in  the  lifetime  of 
his  father,  the  second  Duke,  married  Elizabeth 
the  daughter  of  Col.  William  Crosby,  our  co- 
lonial Governor;  and  by  her  he  was  the  father 
of  Augustus  Henry,  Duke  of  Grafton,  after- 
wards the  prime  minister  of  England  ;  whose 
name  was  immortalized  by  the  very  powerful 
but  still  unknown  pen  of  Junius.  And  he  was 
likewise  the  father  of  Lieut.-Gen.  Charles  Fitz- 
roy, who  was  created  Ld.  Southampton  in 
1780,  and  was  afterwards  groom  of  the  stole  to 
George  III.  See  Annual  Reg.,  1787,  p.  238.  By 
a  reference  to  Debrett's  British  Peerage,  it  will 
also  be  found  that  the  witness  was  correct  in 
supposing  that  Lady  Augustus  Fitzroy,  the 
daughter  of  Gov.  Cosby,  after  the  death  of 
her  first  husband, married  James  Jeffreys.  And 
as  she  died  subsequent  to  our  Act  of  1786, 
changing  the  course  of  descents,  her  lands  in 
this  State,  by  virtue  of  that  Act  and  the  Act  of 
Mar. ,  1790,  removing  the  disability  of  alienism, 
descended  to  her  daughters  and  to  Ld.  South- 
ampton, her  second  son,  as  well  as  to  the  Duke 
of  Grafton,  her  eldest  son,  who  would  have 
been  the  sole  heir  by  the  common  law.  All 
those  children  joined  in  the  deed  of  1793,  which 
was  executed  by  virtue  of  their  joint  power  of 
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attorney  to  Watts,  dated  in  1791.  I  think 
therefore,  there  can  be  no  reasonable  doub 
that  the  premises  passed  to  Gen.  Schuyler  un 
der  that  deed,  if  Cosby's  Manor  belonged  to 
Gov.  Cosby  at  the  time  of  his  death.  Whether 
the  other  evidence  was  sufficient  to  authorize 
the  jury  to  presume  that  the  original  patentee; 
had  conveyed  their  interests  in  the  lands  to 
Gov.  Cosby  previous  to  his  decease,  is  the  oth 
er  material  question  in  the  case  ;  which  ques 
tion  I  will  now  proceed  to  consider. 

The  recital  in  the  conveyance  from  Grace 
Cosby  in  1762,  is,  after  such  a  lapse  of  time, 
sufficient  evidence  of  the  fact  that  Gov.  Cosby 
died  shortly  after  the  making  of  his  will  in 
1735  ;  although  the  date  of  the  probate  of  that 
282*]  will  *  which  would  have  been  better 
evidence,  has  by  some  inadvertence  not  been 
stated  iii  the  bill  of  exceptions.     As  he  must, 
therefore,  have  died  within  a  very  few  years 
subsequent  to  the  date  of  the  patents,  it  could 
not  be  expected  that  after  the  lapse  of  nearly  a 
century,  the  lessors  of  the  plaintiff  would  be 
able  to  show  Gov.  Cosby  in  possession,  under 
the  supposed  conveyance  from  the  patentees 
previous  to  his  death.     The  fact  that  the  land 
had  obtained  the  name  of  Cosby's  Manor  pre- 
vious to  the  making  of  his  will,  in  Jan.,  1735, 
is  certainly  a  very  strong  circumstance  in  favor 
of  the  presumption  that  he  was  in  the  actual 
possession  by  his  tenants  before  that  time.    In- 
dependent of  the  recitals  in  the  deed  from 
Grace  Cosby,  there  is  another  important  cir 
cumstance,  which  appears  to  have  escaped  the 
yigilance  of  counsel.     By  referring  to  the  pro- 
bate of  the  will,  it  will  be  seen  that  three  of  the 
original  patentees,  J.  Felton,  C.  Williams  and 
W.  Cosby,  were  subscribing  witnesses  to  such 
will  ;  which  in  terms  devised  the  lands  orig- 
inally patented  to  them,  to  the  two  sons  of  the 
testator  as  lands  which  had  lately  been  pur- 
chased by  him.     I  think  this  fact  alone,  after 
the  lapse  of  90  years,  and  when  no  claim  to  the 
Manor  has  been  made  by  any  of  the  original 
patentees  since  that  time,  was  sufficient  to  au- 
thorize the  presumption  of  an  actual  convey- 
ance of  the  Manor  to  Gov.  Cosby;  which  con- 
veyance had  been  lost  by  time  and  accident. 
But  it  further  appears  that  the  part  of  the  Man- 
or on  the  north  side  of  the  Mohawk  has  been 
actually  held  and  possessed  for  more  than  75 
years  under  this  supposed  conveyance  to  Gov. 
Cosby,  as  the  common  source  of  title  to  the 
whole  Manor ;  and  in  this  point  of  view  the 
recitals  in  the  conveyance  of  Grace  Cosby,  as 
well  as  the  recital  in  the  will  under  which 
Henry  claimed  title  to  that  part  of  the  Manor, 
are  strong  presumptive  evidence  in  favor  of 
those  claiming  the  residue  of  the  Manor  under 
the  same  will  or  from  the  same  common  source 
of  title.     It  is  pretty  evident,  from  the  recitals 
in  the  deed  from  Grace  Cosby  to  Oliver  DeLan- 
cey,    which  deed  was  executed  by  Sir   Wm. 
Johnson  as  her  attorney, that  the  scrivener  who 
prepared  that  deed,  had  before  him   at  that 
283*]  *time  not  only  the  original  will  of  Gov. 
Cosby,  but  also  the  lease  and  release  of  the 
patentees,  bearing  date  a  very  few  days  after 
the  issuing  of  the  patents  ;  as  the  deed  recites 
even  the  Christian  names  of  the  wives  of  the 
several  patentees,  and  notices  the  fact  that  the 
husbands  alone,  signed  the  lease.butthat  their 
wives  joined  in  the  release,  and  states  the  con 
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sideration   specified  in  each.     The  fair  pre- 
sumption therefore  is,  that  the  lease  and  re- 
lease from  the  patentees  were  then  in  the  hands 
of  Sir  William  Johnson,  the  attorney  of  Grace 
Cosby,  and  not  in  the  hands  of  the  eldest  son 
of  Gov.   Cosby,  under  whom  the  lessors  of 
the  plaintiff  claimed;  and  they  probably  went 
into  the  hands  of  De  Lancey,  the  grantee,  as  a 
part  of  the  evidences  of  his  title  ;  as  they  can- 
not be  found  among  the  papers  of  Sir  William 
Johnson  in  the  hands  of  his  son  and  heir.     By 
referring  to  the  Act  of  Attainder  of  Oct.  22, 
1779,  1  Greenl.  Laws,  26,  it  will  be  seen  that 
Oliver  DeLancey,  was  attainted  for  adhering  to 
the  enemies  of  the  State,  and  his  property  was 
confiscated.     And  it  is  a  matter  of  public  his- 
tory, of  which  the  records  of  our  judicial  tri- 
bunals also  furnish  abundant  evidence,  that 
most  of  the  persons  who  were  in  that  situation 
sent  their  evidences  of  title  to  England,  for  the 
purpose  of  obtaining"  remuneration  for  their 
losses,  from  the  government,  to  which  they  ad- 
hered in  the  revolutionary  contest ;  and   that 
those  evidences  of  title  cannot  now  be  obtained. 
In  the  case  of  Jackson  v.  Lamb,  7  Cow. ,  431, 
a  release  of  the  whole  of  a  tract  of  land  was 
presumed,  after  the  lapse  of  40  years,  upon  the 
production  of  the  mutilated  parts  of  a  lease 
for  one  year,  which  recited  that  the  object  of 
such  lease  was  to  found  a  release  thereon ;  and 
upon  proof  of  the  fact  that  some  of  the  lots  in 
the  tract  had  been  long  possessed  under  title 
derived  from   the  person  named  as  lessee  in 
such  mutilated  lease.    And  in  the  case  of  Jack- 
son v.  Lunn,  3  Johns.  Cas  ,  109,  a  conveyance 
from  the  patentees  to  Admiral  Warren,  the 
father- in  law  of  this  same  Gen.  Charles  Fitz- 
roy,  was  presumed  after  a  great  lapse  of  time, 
from  the  recitals  of  such  a  conveyance,  which 
were  contained  in  leases  of  parts  of  the  patent 
which  had  been  *held  under  such    [*284 
leases,  although  there  had  never  been  any  act- 
ual possession  of  the  premises  in  question  in 
that  suit,  under  the  conveyance  which  was 
presumed  to  have  been  so  executed.    See,  also, 
Seal's  Lessee  v.  Lynn,  6  Harr.  &  J. ,  336.     The 
case  now  under  consideration  is  certainly  a 
much  stronger  one  than  the  case  of  Jackson  v. 
Lunn,  from  the  fact  that  a  part  of  the  patent- 
ees were  witnesses   to  Gov.  Cosby's  will,  de- 
vising the  Manor  as  having  been  conveyed  to 
him  by  them  and  their  associates.     The  fact 
that  the  owner  of  this  part  of  the  Manor  was 
for  many  years  previous  to  his  death  supposed 
to  be  insane,  accounts  for  no  claim  to  the  prem- 
ises having  been  made  by  him,  and  of  there 
being  no  attempt  to  settle  upon  this  part  of 
the  Manor  previous  to  the  Revolution.     His 
sister,  also,  must  have  been  far  advanced  in 
years  at  the  time  of  his  death,  as  her  son  was 
old  enough  to  be  the  prime  minister  of  En- 
gland in  1767.     And  the  disability  of  alienage 
not  being  removed  until  1790  accounts  for  the 
'act  that  she  did  not  attempt  to  exercise  any 
acts  of  ownership  over  this  part  of  the  Manor 
during  her  life. 

There  was  no  legal  evidence  of  the  sale  of 
any  part  of  the  land  for  quitrents ;  and  if 
such  a  sale  had  taken  place  during  the  lunacy 
of  Wm.  Cosby,  of  New  Rochelle,  or  after  his 
nterest  had  vested  in  the  people  of  the  State 
>y  escheat,  it  is  probable  that  Gen.  Schuyler. 
after  the  Act  of  Mar.,  1790,  thought  it  most 
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safe  to  protect  his  title  by  a  purchase  from  the 
heirs  of  Lady  Elizabeth  Jeffreys.  The  jury 
were,  therefore,  properly  instructed  to  presume 
a  grant  from  the  patentees  to  Gov.  Cosby,  as 
recited  in  his  will  and  in  the  conveyance  to 
De  Lancey. 

There  was  no  proof  of  a  tenancy  which  en- 
titled the  defendant  to  notice  to  quit.  His  dec- 
laration that  he  had  once  paid  rent  to  Gen. 
Schuyler  for  the  land,  without  stating  whether 
such  tenancy  was  from  year  to  year  or  for  a 
certain  specified  term,  even  if  it  was  legal  evi- 
dence in  his  own  favor,  did  not  make  out  a 
tenancy  or  holding  from  year  to  year.  And 
no  notice  to  quit  was,  therefore,  necessary. 

For  these  reasons  I  am  satisfied  that  the  de- 
cision of  the  court  below  was  correct,  and  that 
the  judgment  should  be  affirmed. 
285*]  *On  the  question  being  put — shall 
this  judgment  be  reversed  ?— all  the  members 
of  the  Court  voted  in  the  negative.  Where- 
upon, tJie  judgment  of  tfie  Supreme  Court  was 
accordingly  affirmed. 

Cited  in-2  Hill,  337 ;  28  Barb.,  398. 


HOFFMAN  ET  AL.  v.  CAROW. 

Stolen  Goods — Auctioneer  Liable  for  Sale  of—- 
Notice—  Trover — Common  Carriers — Law  of 
Place. 

An  auctioneer  who  sells  stolen  goods  is  liable  to 
the  owner  in  an  action  of  trover,  notwithstanding 
that  the  goods  were  sold  by  him,  and  the  proceeds 
paid  over  to  the  thief,  without  notice  of  the  felony. 
Whether  the  same  rule  prevails  in  respect  to  com- 
mon carriers  and  others  having  a  mere  temporary 
possession  of  the  property,  not  claiming  title  to  it, 
and  not  converting  it  into  money  by  sale,  Quaere. 

It  seems  that  where  a  plaintiff  brings  an  action  in 
respect  to  personal  property,  in  the  place  where  he 
is  domiciled,  that  the  law  of  that  place,  and  not  the 
lex  rei  xilw  governs  in  respect  to  the  rights  of  the 
parties.* 

Citations— 5  Co..  83  a,  109  a;  Co.,  2d  Inst..  714;  21 
Hen.  VIII.,  ch.  11,  21 ;  Staunf .,  P.  C.,  ed.  of  1583,  p. 
167 ;  Tretn.  P.  C.,  315 ;  J.  Kel.,  48 ;  2  T.  R.,  750 ;  2  Bl. 
Com.,  449;  Kelham's  Laws,  p.  73,  law  44;  5  T.  R., 
175,  718 ;  8  Cow..  238,  240 ;  1  Har.  &  W.,  28 :  2  Carr.  & 
P.,  41,  ».;  1  R.  L.,  1801.  p.  264;  1  Johns.,  480:  8  Mass., 
518:  lYeates,478;  2  Kent,  Com..  320.  324;  6  Wend., 
603,  605,  609 ;  4  Maule  &  8.,  259 ;  6  East,  538 ;  2  Str.. 
813;  2Saund.,  47;  2  Phil.  Ev.,  121;  11  Wend.,  80, 180: 
16  Johns..  160 ;  2  R.  8.,  747,  sees.  33,  34  ;  8  Mod.,  412 ; 
2  Ad.  &  Ell.,  195.495,590;  1  Burr.,  20:  Act,  Dec.  4, 
1753;  14  Wend..  32:  20  Wend.,  267;  R.  8..  part  3,  ch. 
4,  tit.  1 ;  2  H.  Bl.,  690 ;  4  Scott,  718 ;  1  Bulst.,  312. 

t  The  law  is  different  here  from  what  it  is  in  En- 
gland, in  respect  to  the  right  of  the  owner  to  pursue 
or  to  recover  the  value  of  stolen  property  which 
has  been  sold  by  the  thief.  In  England  the  owner 
cannot  tiring  his  action  against  the  thief  or  a  pur- 
chaser from  him  until  after  conviction  for  the  lar- 
ceny, because,  by  the  common  law,  the  private  in- 
Jury  is  merged  in  the  public  wrong.  Nor  will  an 
action  lie  there  against  a  bona  fide  purchaser  in 
market  overt,  if  he  has  parted  with  the  property 
previous  to  the  conviction.  Neither  of  these  rules 
prevail  here.  The  doctrine  that  the  private  injury 
is  merged  in  the  public  wrong  is  abolished  by  stat- 
ute, and  the  English  law  of  markets  overt  has  not 
been  adopted  here.  Consequently  the  owner  of 
goods  feloniously  taken  may  here  bring  his  action 
to  recover  the  property  or  its  value  without  show- 
ing a  conviction  or  the  thief,  and  notwithstanding 


ERROR  from  the  Supreme  Court.  Carow 
brought  an  action  of  trover  in  the  Supe- 
rior Court  of  the  City  of  N.  Y.*against  [*28tt 
Hoffman  &  Co. ,  auctioneers  in  the  City  of  Bal- 
timore, in  the  State  of  Md.,  for  a  quantity  of 
merchandise  stolen  from  the  plaintiff  in  the 
City  of  N.  Y.,  and  forwarded  by  the  thief  to 
the  defendants  to  be  sold  at  auction.  The 
thief  was  indicted  aud  convicted  of  the  felony 
in  May,  1838,  previous  to  which  time  the  goods 
had  been  sold  and  the  proceeds  paid  over  by 
the  defendants  to  the  thief,  without  notice  of 
the  felony.  The  suit  was  commenced  in  Oct., 
1834.  against  the  defendants,  who  moved  for 
a  nonsuit  on  the  grounds  that  the  proceeds  of 
the  goods  having  been  paid  over  to  the  thief 
previous  to  his  arrest,  and  before  the  defend- 
ants had  notice  of  the  robbery,  the  plaintiff 
was  not  entitled  to  recover ;  and  that,  at  all 
events,  under  the  circumstances  of  the  case, 
the  plaintiff  was  bound  to  prove  a  demand  and 
refusal.  The  judge  presiding  at  the  trial  re- 
fused a  nonsuit,  and  charged  the  jury  to  find 
for  the  plaintiff.  The  defendants  excepted. 
The  jury  found  a  verdict  for  the  plaintiff, 
upon  which,  judgment  having  been  entered, 
the  defendants  removed  the  record  into  the 
Supreme  Court,  where  the  judgment  of  the 
court  below  was  affirmed.  See  the  opinion  de- 
livered by  the  Chief  Justice,  20  Wend.,  22.  A 
writ  of  error  was  thereupon  sued  out  remov- 
ing the  record  into  this  court. 

Messrs.  H.  R.  Winthrop  and  D.  B.  Og- 
den,  for  the  plaintiffs  in  error,  insisted  that 
though  it  was  true  as  a  general  rule  that  the 
owner  of  personal  property  could  not  be  de- 
vested  of  his  right  to  it  without  his  own  act 
or  assent,  and  that  a  vendor  could  not  convey 
a  better  title  than  he  himself  possessed,  still 
that  to  this  rule  there  were  many  exceptions. 
Possession  is  evidence  of  right  as  to  personal 
property,  and  although  not  always  conclusive, 
yet  when  it  is  in  a  foreign  port  (and  as  to  all 
commercial  purposes  Baltimore  is  as  much  a 
foreign  port  as  is  Canton,  in  respect  to  the 
owner  of  property  residing  in  N.  Y.),  the  in- 
terests of  commerce  require  that  possession  be 
considered  conclusive  evidence  of  property, 
and  that  all  persons  acting  in  good  faith  upon 
the  strength  of  such  evidence  be  protected.  In 
England,  a  purchaser  in  market  overt  is  shield- 
ed against  the  *owner  if  the  purchase  [*287 

that  the  purchaser  has  parted  with  the  property 
previous  to  the  conviction.  The  reason  why  the 
owner  cannot  maintain  an  action  in  England  where 
the  purchaser  in  market  overt  has  parted  with  the 
property  previous  to  the  conviction  of  the  felon  is, 
that  by  the  purchase  in  market  overt  the  owner's 
right  of  property  is  gone  until  the  conviction  of 
the  thief.  If,  therefore,  previous  to  such  convic- 
tion, the  purchaser  part  with  the  property,  the 
owner,  in  an  action  of  trover,  cannot  prove  that  the 
stolen  goods  were  his  property,  and  that  while  they 
are  HO  they  came  to  the  defendant's  possession,  who 
converted  them  to  his  use,  for  until  the  conviction 
the  owner  has  no  property  in  the  goods.  Thus  it 
will  be  perceived  that  this  doctrine  rests  upon  the 
law  of  markets  overt,  and  that  does  not  prevail 
here :  the  law  with  us  depends  upon  different  prin- 
ciples. 


NOTE.— Sales— Stolen  goods. 

A  sale  of  stolen  goods  pauses  no  title.  See  the  above 
case  of  Hoffman  v.  Carow  as  decided  in  the  court 
below.  20  Wend.,  21,  note. 

One  cannot  sett  goods  of  which  his  possession  is 
wrongful.  See  Saltus  v.  Everrett,  20  Wend.,  267, 
note. 

It! 


Property  in  goods  delivered  on  a  fraudulent  pur- 
chase passes.  Subsequent  honaftde  purchaser  is  pro- 
tected. See  Andrews  v.  Dieterich,  14  Wend.,  31, 
note. 

A  sale  and  delivery  procured  by  fraud  passes  no  ti- 
tle as  between  the  parties.  See  Gary  v.  Hotaling.  1 
Hill,  311,  note. 
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be  made  in  good  faith  and  there  be  nothing 
unusual  or  irregular  in  the  sale.  This  law 
arose  in  England,  from  the  necessities  of  trade, 
and  although  our  courts  have  not  adopted  it 
in  the  cases  which  heretofore  have  come  be- 
fore them,  it  is  entitled  to  consideration,  as  the 
present  is  the  first  case  which  has  arisen  in  this 
State  in  which  it  has  been  sought  to  be  applied 
to  the  sale  of  stolen  property.  Indeed,  it  is 
submitted  that  the  necessities  of  trade  are  so 
urgent,  that  unless  possession,  unaccompanied 
by  any  circumstance  to  excite  suspicion,  be 
deemed  sufficient  evidence  of  title  to  protect 
all  persons  dealing  in  respect  to  such  property, 
commerce  cannot  be  carried  on  with  safety. 
Consignees  and  purchasers,  notwithstanding 
the  utmost  care,  will  be  exposed  to  ruin,  for 
uo  vigilance  can  protect  them,  unless,  indeed, 
their  transactions  be  limited  to  individuals  to 
them  personally  known  or  specially  recom- 
mended, which  would  be  imposing  a  restraint 
upon  trade  utterly  intolerable.  The  rule  is 
not  universal  that  a  vendor  cannot  convey  a 
better  title  than  he  himself  possesses,  for  in 
Parker  v.  Patrick,  5  T.  R.,  175,  a  pawnee  was 
held  entitled  to  recover  goods  even  against  the 
owner,  where  they  had  been  fraudulently  ob- 
tained from  the  owner  and  passed  to  the  plaint- 
iff for  a  valuable  consideration.  So  in  our  Su- 
preme Court  it  was  held  that  though  one  obtain 
goods  by  a  fraudulent  purchase,  void  as  to  him- 
self, yet  if  he  afterwards  sells  them  to  a  bonafide 
purchaser, without  notice  of  the  fraud, the  prop- 
erty passes  to  the  latter.  Mowry  v.  Walsh,  8 
Cow.,  238.  Where  is  the  distinction  in  prin- 
ciple, whether  the  owner  be  deprived  of  his 
property  by  fraud  or  by  felony,  as  it  respects 
the  liability  of  a  bonafide  purchaser.  In  either 
case  it  is  the  want  of  care  of  the  owner,  that 
has  enabled  the  unlawful  possessor  to  impose 
upon  an  innocent  purchaser,  and  of  the  two, 
the  owner  and  not  the  purchaser  should  be  the 
sufferer.  Again;  has  not  the  English  law  of 
market  overt  been  virtually  recognized  by  our 
Statute  2  R.  S.,  625,  sec.  3~3,  2d  ed.,  directing 
restitution  to  be  made  to  the  owner  after  con- 
viction had  for  the  stealing,  in  analogy  to  the 
statute  21  Hen.  VIII.?  In  England,  it  is  held 
under  this  statute,  that  the  owner  of  goods 
288*]  *stolen,  prosecuting  the  felon  to  con- 
viction, cannot  recover  the  value  of  them  in 
trover,  from  the  person  who  purchased  them 
in  market  overt  and  sold  them  again  before 
conviction.  Harwood  v.  Smith,  2  T.  R. ,  750. 
In  this  case  the  auctioneers  sold  the  goods  and 
paid  over  the  proceeds  to  the  thief  before  con- 
vict ion.  At  all  events,  the  defendants  below  were 
liable  only  for  the  goods,  had  they  remained 
in  their  possession  and  on  demand  there  had 
been  a  refusal  to  deliver  them  up.  In  Harwood 
v.  Smith,  it  was  said  by  Ld.  Kenyon  :  "If  in 
this  case  the  goods  had  remained  in  the  defend- 
ants' possession  at  the  time  of  the  attainder,  that 
would  have  altered  the  case,"  but  having  parted 
with  them,  he  held  the  action  did  not  lie. 
Thus  clearly  intimating  that  when  the  owner's 
right  was  restored,  he  would  only  be  entitled 
to  recover  in  case  the  purchaser  remained  in 
possession.  Upon  every  principle  of  justice 
this  should  be  so,  and  even  then  there  would 
be  great  hardship  in  case  of  advances.  When 
the  goods  are  no  longer  in  the  possession  of 
the  party  receiving  them,  so  that  he  cannot 
WEND.  22. 


make  restitution  of  the  goods,  and  where  he 
has  been  a  mere  conduit  for  their  transmission 
from  the  hands  of  one  to  another  ;  where,  in 
fact,  he  has  not  converted  them  to  his  own  use, 
but  has  been  the  innocent  agent  of  an  artful 
felon  who  alone  has  converted  them  to  his  use, 
he  ought  not  to  be  held  answerable  for  their 
value.  So  the  law  was  held  in  Oreenway  v. 
Fisher,  1  Car.  &  P.,  190,  where  it  appeared 
that  one  of  the  defendants  was  a  packer,  who 
merely  shipped  goods  which  had  been  pledged 
by  factors  for  their  own  debt.  It  was  insisted 
in  his  behalf,  inasmuch  as  he  only  acted  in  the 
regular  discharge  of  his  duty,  the  work  being 
done  according  to  directions,  that  no  wrong  in 
the  transaction  between  other  parties  would  af- 
fect him  ;  that  if  it  were  not  so  every  porter 
and  every  carrier  would  be  liable  as  well  as  a 
packer.  Abbott,  Oh.  J.,  said  :  "  On  the  part  of 
Wood  ward,  reliance  is  placed, and  I  think  prop- 
erly, on  the  circumstance  of  his  acting  in  the 
ordinary  course  of  his  business,  and  I  am  of 
opinion  that  the  course  of  trade  in  this  instance 
furnishes  an  exception  to  the  general  rule. 
The  distinction  between  this  case  and  that  of 
a  servant  is,  *that  here  there  is  a  public  [*289 
employment;  and  as  to  a  carrier,  if  while  he 
has  the  goods,  there  be  a  demand  and  refusal, 
trover  will  lie  ;  but  while  he  is  a  mere  conduit 
pipe  in  the  ordinary  course  of  trade,  I  think 
he  is  not  liable."  This  principle  has  been  pre- 
viously acknowledged  by  the  Supreme  Court 
of  this  State,  in  Thorp  v.  Burling,  11  Johns., 
285,  in  which  it  was  said  that  a  cartman  would 
not  have  been  held  liable  to  an  action  of  trover 
for  removing  goods,  had  there  not  been  circum- 
stances sufficient  to  put  him  on  his  guard  as  to 
the  legality  of  the  taking.  The  case  of  Cooper 
v.  Chitty,  1  Burr.,  20,  cited  on  the  other  side, 
where  the  sheriffs  were  held  liable  in  trover  for 
selling  the  goods  of  a  bankrupt,  the  judgment 
was  placed  expressly  upon  the  ground  that  the 
defendants  knew  of  the  bankruptcy  previously 
to  the  sale.  Finally,  for  aught  that  appears,  the 
auctioneers,  under  the  circumstances  of  this 
case,  were  not  liable  to  the  owner  of  the  goods 
by  the  laws  of  Md.,  the  place  where  the  goods 
were  at  the  time  of  the  sale. 

Mr.  I.  Anthon.  for  the  defendant  in  error, 
submitted  the  following  points  and  authorities: 

1.  The  goods  in  question  having  been  stolen, 
and  delivered  by  the  felon  to  the  plaintiffs  in 
error  to  sell  for  him,  such  delivery  conferred 
no  authority  on   them  to  make  sale  of  the 
goods,  and  such  sale  was  a  conversion.     PeU 
v.  Humphrey, 2  Ad.  &  Ell.,  500;  Stephens  v.  El- 
weU,  4  Maule&  S.,  260;  Cooper  v.   Chitty,  1 
Burr.,  20;  Sm.  L.  Cas.,  220;  Potter  v.  Starkie, 
cited  4  Maule  &  S.,  260;  Everett  v.    Coffin,  6 
Wend.,  609  ;   Williams  v.  Merle,  11  Id.,  SO  ;  2 
Kent,  Com. ,  320,  323  ;  Farringlon  v.  Payne, 
15  Johns.,  431. 

2.  The  payment  of  the  proceeds  of  such  un- 
authorized sale  to  the  felon,  did  not  discharge 
the  plaintiffs  in  error  from  their  responsibility 
for  such  conversion,  to  the  rightful  owner. 
Potter  v.  Starkie,  cited  4  Maule  &  S.,  268  ; 
Isaac  v.  Clark,  1  Bulst.,  812. 

3.  The  true  owner  has  a  right  to  reclaim  his 
property  and  to  hold  any  one  responsible  who 
has  assumed  tbe  right  *to  dispose  of  it.  [*29O 
Williams  v.    Merle.   11    Wend.,  80;  2  Kent, 
Com.,  320,  323;  Isaac  v.  Clark,  1  Bulst.,  312. 
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4.  The  fact  that  the  plaintiffs  in  error  were 
auctioneers,  does  not  vary  their  responsibility 
to  the  rightful  owner  of  the  stolen  goods  sold 
by  them.  Such  a  doctrine  would  make  every 
auction  room  a  market  overt. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  simple  question 
presented  for  our  decision  in  this  case  is,  wheth- 
er the  purchaser  of  stolen  goods,  who  after- 
wards sells  them  as  his  own  to  a  bona  fide  pur- 
chaser, is  liable  to  Hie  owner  of  the  goods,  in 
an  action  of  trover,  for  such  conversion  there- 
of to  his  own  use?  One  of  the  members  of  this 
court,  upon  the  argument,  supposed  the  bare 
statement  of  such  a  case  was  sufficient  to  ena- 
ble the  court  to  decide  it  without  further  argu- 
ment ;  and  I  thought  so  too,  until  one  of  the 
learned  and  very  able  counsel  for  the  plaintiffs 
in  error  assured  us  he  was  sincere  in  believing 
the  action  could  not  be  sustained,  and  referred 
to  a  case  from  the  English  Term  Reports, which 
was  apparently  a  decision  in  favor  of  his  cli- 
ents. To  understand  that  case,  therefore,  and 
to  distinguish  it  from  the  present,!  have  found 
it  necessary  to  bestow  a  little  more  time  upon 
the  examination  of  this  subject  than  I  should 
have  otherwise  deemed  it  my  duty  to  give 
to  it. 

It  is  known  to  the  professional  members  of 
the  court, that  in  the  market  towns  of  England 
there  are  periodical  fairs,  where  property  is 
bought  and  sold,  called  market  days;  and  that 
by  the  custom  of  the  City  of  London,  every 
day  except  Sunday  is  a  market  day,  and  every 
trademan's  shop  is  a  market  overt  for  those 
things  in  which  he  usually  deals  at  that  place  ; 
and  that  by  the  common  law,  a  sale  in  a  mar- 
ket overt  actually  changes  the  title  to  the  prop- 
erty in  favor  of  a  bona  fide  purchaser  thereof, 
even  though  it  has  been  stolen  from  the  right- 
ful owner.  5  Co.,  83  a.  The  only  remedy  of 
the  owner  of  stolen  property  to  recover  it  again, 
under  such  circumstances,  at  the  common  law, 
was  to  pursue  his  appeal  against  the  felon  to 
291*]  conviction,  and  *then  he  was  entitled 
to  restitution  of  his  goods,  although  they  had 
been  sold  in  a  market  overt.  Co.,  2d  Inst.,714. 
So,  also,  if  goods  were  stolen,  and  the  thief 
abandoned  or  waived  them  in  his  flight,  they 
were  forfeited  to  the  Crown,  or  the  lord  of  the 
manor,  unless  the  owner  proceeded  upon  his 
appeal  to  at  taint  the  thief.  Foxley's  case,  5  Co., 
109  a.  But  as  this  proceeding  to  convict  the 
felon  by  a  private  suit  was  very  inconvenient 
and  expensive  to  the  owner  of  stolen  property, 
the  Statute 21  Hen.  VIII.,  ch.  11, was  enacted, 
by  which  the  stolen  goods  were  directed  to  be 
restored  to  the  owner  upon  his  procuring  a 
conviction  of  the  thief,  upon  an  indictment  in 
the  ordinary  way,  without  the  necessity  of  an 
appeal.  Staunf.  P.  C.,  ed.  of  1588.  p.  167.  Un- 
der this  statute, it  is  the  settled  law  in  England, 
that  upon  the  conviction  of  the  offender,  the 
owner  is  entitled  to  be  restored  to  his  property, 
notwithstanding  it  may  have  been  sold  to  a 
bona  fide  purchaser  in  a  market  overt.  Burgess 
v.  Koney,  Trem.  P.  C.,  315,  Co.  2d  Inst.,  714  ; 
J.  Kel.,  48. 

In  the  case  of  Norwood  v.  Smith,  2  T.R.,750, 
relied  on  by  the  counsel  for  the  plaintiffs  in  er 
ror  to  show  that  they  could  not  be  liable  for  a 
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conversion  of  these  goods  which  took  place 
before  the  conviction  of  the  thief  in  May. 1888, 
there  had  been  an  actual  sale  of  the  stolen  prop- 
erty to  Smith,  the  defendant.in  a  market  overt. 
The  title  of  the  owner  was,  therefore,  absolute- 
ly devested  by  this  sale,  so  that  Smith,  the  de- 
fendant, could  not  be  guilty  of  a  conversion  as 
to  him,  by  afterwards  selling  the  sheep  to  an- 
other person,  before  the  plaintiff's  right  to  tint 
property  had  been  restored  by  a  conviction  of 
the  felon.  By  a  reference  to  the  opinion  Mr. 
J.  Buller  in  that  case,  it  will  be  seen  that  he 
puts  the  decision  upon  that  ground  ;  and  the 
language  put  by  the  reporter  into  the  mouth  of 
Ld.  Kenyon,  that  the  title  to  the  stolen  propjpr- 
ty  was  in  dubio  previous  to  the  sale  to  the  de- 
fendant in  the  market  overt,  I  shall  presently 
show  is  not  considered  as  law,  even  in  En- 
gland. The  case  mider  consideration,  there- 
fore, differs  from  Horwood  v.  Smith  in  tliis  : 
that  there  had  been  a  sale  in  market  overt  in 
that  case  previous  to  the  alleged  conversion, 
and  *the  title  which  Smith  acquired  by  [*2*)15 
that  sale  was  not  deve-sted  by  the  subsequent 
conviction  until  long  afterwards,  which  con- 
viction was  considered  as  giving  the  original 
owner  a  new  title  to  the  property;  whereas,  in 
the  present  case, there  never  had  been  any  sales 
in  a  market  overt,  to  convey  any  title  to  the 
defendants  which  required  to  be  devested  by  a 
conviction.  Whether  there  are  any  markets 
overt  in  Md.,  where  the  defendants  purchased 
this  property  from  the  thief,  I  do  not  know  ; 
but  if  there  are,  there  was  no  attempt  to  prove 
on  the  trial  that  they  purchased  the  property 
in  a  market  overt ;  and  the  learned  Judge 
Blackstone/'the  English  Justinian, "says.in  so- 
many  words,  that  "if  my  goods  are  stolen  from 
me  and  sold  out  of  market  overt,  my  property 
is  not  altered,  and  I  may  take  them  wherever 
I  find  them."  2B1.  Com.,  449;  see,  also,  Fox- 
ley's  case,  5  Co.,  109  a;  and  Kelham's  Laws  of 
Wm.,  the  Conqueror,  78,  Law  44. 

The  case  of  Parker  v.  Patrick,  5  T.  R.,  175, 
depends  upon  an  entirely  different  principle. 
The  goods  in  that  case  were  obtained  by  fraud 
and  not  by  felony.  The  sale  to  the  fraudulent 
vendee  was,  therefore,  not  void,  but  only  void- 
able at  the  election  of  the  vendor  ;  and  as  the 
vendee  had  pawned  them  to  an  innocent  per- 
son for  a  valuable  consideration,  the  pawnee 
was  permitted  to  hold  them  as  against  the  own- 
er who  had  enabled  the  vendee  to  obtain  prop- 
erty of  the  defendant,  upon  the  security  of 
property  which  had  apparently  been  sold  to 
the  pawnor,  so  as  to  give  him  the  legal  title 
thereto.  Morey  v.  Walnh,\n  our  Supreme  Court, 
8  Cow.,  238,  was  decided  in  favor  of  the  bona- 
fide  purchaser  from  a  fraudulent  vendee,  upon 
the  same  principle ;  although  it  will  be  seen 
the  Chief  Justice  said  in  that  case,  that  in  this 
State  where  we  had  no  market  overt,  a  sale  of 
stolen  goods  would  not  devest  the  title  of  the 
owner.  The  same  distinction  between  the  cases 
of  goods  obtained  by  fraud  and  goods  obtained 
by  felony,  is  noticed  by  Ld.  Denman  in  Peer  v. 
ih'mphrey,  1  Harr.  &  VVoll.,  28,  which  is  also 
a  direct  authority  in  favor  of  sustaining  the 
judgment  of  the  Supreme  Court  in  the  present 
case.  Indeed,  it  is  a  case  upon  all  fours  with 
this,  and  makes  the  distinction,  which  I  have 
been  endeavoring  *to  explain,  between  [*293 
Horwood  v.  Smith,  and  the  case  which  we  are 
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now  to  decide.  The  servant  of  the  plaintiff 
stole  three  oxen  and  a  heifer  from  him  and 
sold  the  three  oxen  to  the  defendant  for  cash, 
but  the  sale  was  not  in  market  overt;  the  thief 
was  afterwards  taken  and  convicted,  but  be- 
fore the  conviction  the  defendant  had  sold  the 
Battle  to  other  persons.  After  the  conviction 
of  the  thief  the  plaintiff  brought  his  action  of 
trover  against  the  defendant,  for  the  previous 
conversion,  as  in  this  case,  and  recovered  the 
value  of  the  cattle.  Upon  the  case  being  brought 
before  the  Court  of  K.  B.,  the  counsel  for  the 
defendant  cited  Horwood  v.  Smith, and  referred 
to  what  Ld.Kenyon  said  as  to  the  property  be- 
ing in  dubio  between  the  felony  and  the  con- 
viction. To  which  Ld.  Oh.  J.  Denman  re- 
plied, "that  must  be  a  mistake,  or  the  conse- 
quence of  the  judgment  having  been  delivered 
hastily,"  and  in  giving  his  opinion  afterwards, 
he  said  that  in  the  case  then  under  considera- 
tion the  property  in  the  cattle  never  was  de- 
vested  out  of  the  true  owner;  but  that  a  sale  in 
market  overt  gave  a  prima  facie  right  of  prop- 
erty. Justice  Littledale  says  "as  the  defendant 
did  not  purchase  in  market  overt,  he  acquired 
no  title  whatever  in  the  cattle  :  that  remained 
in  the  plaintiff,  and  therefore  the  defendant's 
subsequent  sale  of'  them,  amounted  to  an  act 
of  conversion."  And  Justice  Williams  said  that 
Horwood  v.  Smith  merely  laid  down  that  a  party 
by  purchasing  in  market  overt  acquired  a  prop- 
erty in  the  thing  stolen;  but  as  the  purchase  in 
the  case  they  were  then  considering  was  not 
such  a  sale,  no  property  passed  to  the  defend- 
ant in  point  of  law  and  was  never  devested  out 
of  the  plaintiff.  The  verdict,  therefore,  was 
directed  to  stand.  It  appears  by  this  case,  and 
also  by  that  of  Gimson  v.  Woodfull,  2  Car.&  P., 
41,  that  the  courts  in  England  will  not  sustain 
a  suit  in  favor  of  the  owner  of  the  stolen  prop 
erty,  either  against  the  thief  or  against  a  pur- 
chaser from  him,  until  he  has  proceeded  crim- 
inally against  the  thief  for  the  felony.  The 
practice  undoubtedly  proceeds  upon  the  an- 
cient common  law  principle  that  the  civil  in- 
jury is  merged  in  the  felony  ;  but  as  the  Re- 
vised Statutes  of  1801,  which  abolished  appeals 
294*]  of  felony  in  this  *State,  also  declared 
that  the  civil  remedy  should  not  be  merged  in 
the  felony,  or  in  any  manner  affected  thereby, 
this  English  rule  does  not  apply  to  suits  com- 
menced here.  1  R.  L.  of  1801,  p.  264.  In  the 
present  case,  however,  the  plaintiff  had  con- 
victed the  thief  before  the  commencement  of 
his  suit.  He  was,  therefore,  entitled  to  recover 
according  to  the  English  practice. 

I  have  no  doubt  that  the  decision  of  the 
court  below  was  correct,  and  the  judgment 
should  be  affirmed. 

By  Senator  Edwards.  In  this  case  it  is 
clearly  shown  that  Carow  had  the  title  to  the 
property.  This  title  he  could  not  be  devested 
of  but  by  his  own  consent  or  by  the  operation 
of  law.  He  did  not  consent  to  part  with  the 
property  because  it  was  stolen  from  him,  and 
the  question  is:  has  he  been  devested  of  it  by 
the  operation  of  law  since  the  felony? 

The  sale  of  the  property  at  public  auction 
could  not  devest  the  owner  of  his  rights.  No 
one  can  transfer  to  another  a  greater  in- 
terest in  personal  property  than  he  or  the 
principal  for  whom  he  acts,  possesses.  This  is 
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one  of  the  fundamental  principles  by  which 
the  right  to  personal  property  is  tested  in  cases 
of  sale,  and  is  of  great  antiquity,  "  Nemo  plus 
juris  in  alium  transferre  potest,  quam  ipse  ha- 
bet,"  was  considered  a  sound  and  salutary 
principle  of  the  civil  law  in  France  and  Scot- 
land, even  in  the  time  of  Pothier  and  Erskine; 
and  although  England  has  departed  from  it  in 
one  instance  in  the  law  of  market  overt, 
yet  that  law  has  never  been  adopted  in  this 
country,  and  whenever  the  question  has  been 
presented  to  American  judicial  tribunals  it  has 
been  repudiated.  Wheelwriffht  v.  DePeyster,  1 
Johns.,  480 ;  Dame  v.  Baldwin,  8  Mass.,  518  : 
1  Yeates,  478 ;  2  Kent,  Com.,  324.  As  to  the 
question,  therefore,  under  consideration,  it  is 
wholly  immaterial  whether  the  property  be 
sold  at  public  auction  by  an  auctioneer  or  at 
private  sale  bj7  any  other  individual ;  the  own- 
er's rights  cannot  be  affected  in  the  one  case 
more  than  in  the  other,  nor  can  the  purchaser 
acquire  any  greater  interest  in  the  one  case 
than  in  the  other.  Disposing  of  or  assuming 
to  dispose  *of  another's  property  with-  [*295 
out  his  consent,  unless  by  the  operation  of 
law,  is  a  conversion  for  which  this  action  lies. 
Everett  v.  Coffin,  6  Wend.,  609;  4  Maule  &  S., 
259  ;  McCombie  v.  Davis,  6  East,  538;  Parker 
v.  Godin,  2  Str.,  813;  Wilbraham  v.  Snow,  2 
Saund.,  47  ;  2  Phil.  Ev.,  121.  Nor  can  even 
a  bona  fide  purchaser  protect  himself  under 
such  a  sale.  The  doctrine  of  caveat  emptor 
applies  and  he  is  liable  to  the  action  of  tro- 
ver by  the  real  owner,  notwithstanding  his 
purchase.  Wittiamsv.  Merle,  11  Wend.,  80; 
Prescott  v.  De  Forest,  16  Johns.,  160.  Were  the 
rule  as  contended  for  by  the  counsel  for  the 
plaintiffs  in  error,  all  the  felon  would  have  to 
do  to  devest  the  owner  of  the  right  to  his  prop- 
erty, would  be  to  place  it  in  the  hands  of  an 
auctioneer  as  soon  as  stolen,  and  cause  a  sale 
to  be  made  of  it ;  a  rule  of  law  that  would 
thus  encourage  felony  and  deprive  the  owner 
of  his  property,  would  be  as  absurd  as  unjust. 

When  property  is  taken  without  legal  au- 
thority or  the  consent  of  the  owner,  it  is  un- 
necessary for  him  to  make  demand  before  ac- 
tion brought.  When  he  has  once  consented  to 
part  with  the  possession,  in  some  cases  it  is 
necessary  to  make  a  demand  to  show  a  con- 
version, but  when  the  possession  is  wrongfully 
taken,  there  is  a  conversion  and  no  demand  is 
necessary. 

The  Revised  Statutes  have  not  altered  the 
nature  of  this  action  in  a  case  like  the  one  we 
are  now  considering,  as  the  counsel  would 
seem  to  suppose  from  his  argument.  The 
statute  is  intended  to  make  provision  relative 
to  stolen  property,  where  it  has  been  arrested 
from  the  felon,  and  is  in  the  custody  of  some 
legal  officer,  but  does  not  extend  to  a  case 
where  the  felon  has  delivered  the  property  to 
an  auctioneer  to  make  sale  of  it  for  his  benefit. 
I  am,  therefore,  for  affirming  the  judgment. 

By  Senator  Furman.  No  case  like  the 
present  has  ever  been  decided  by  this  court  ; 
and  it  is  of  the  utmost  consequence  that  an  ad- 
judication, having  the  important  bearing  that 
this  promises  to  exercise  upon  the  commercial 
interests  of  our  country,  should  not  be  deter- 
mined until  after  a  patient  *investiga-  [*296 
tion  of  the  principle  in  all  its  bearings,  and  a 
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due  examination  of  the  adjudged  cases  under 
which  the  doctrine  is  sought  to  he  established, 
and  of  the  facts  and  circumstances  under 
which  they  were  decided. 

The  principle  rests  in  the  common  law,  that 
a  felon  does  not  acquire  any  title  to  the  goods 
stolen,  that  he  cannot  transfer  title  CTCU  to  a 
bona  fide  purchaser,  and  that  the  owner  may 
take  his  goods  which  have  been  so  stolen 
wherever  he  can  find  them.  But  it  was  very 
early  discovered,  that  the  commercial  interests 
of  the  English  nation  required  that  some  ex- 
ception should  be  made  to  this  general  rule, 
and  it  was  for  that  purpose  that  the  courts  in 
that  Kingdom  held  that  the  principle  did  not 
apply  to  sales  made  in  market  overt  ;  and  that 
sales  made  under  such  circumstances  should 
convey  a  title  to  the  bona  fide  purchaser,  al 
though  the  property  might  have  been  stolen. 
Even  this  exception  was  not  found  sufficiently 
broad  to  meet  the  wants  of  a  trading  commu- 
nity, in  which  it  is  absolutely  necessary, for  the 
well  being  of  society,  that  a  bona  fide  purchaser 
should  be  protected  in  his  possession  of  per 
sonal  property  ;  and  the  exception  was  still 
further  extended  to  sales  made  in  public  shops 
in  the  City  of  London.  It  is  well  to  remark, 
here,  that  in  England  such  markets  overt  are 
held,  either  by  prescription  or  by  charter,  and 
in  no  instance  does  the  charter  declare  that 
sales  made  therein  shall  be  conclusive ;  but 
the  doctrine  has  arisen  from  the  exigencies  of 
trade,  and  has  been  adopted  with  a  view  to 
protect  and  favor  the  commercial  interests  of 
that  country.  But  it  is  said  by  our  courts,  and 
with  truth,  that  the  principle  of  sales  in  mar- 
ket overt,  as  it  exists  in  England,  has  no  ap- 
plication to  this  country.  Although  this  is 
admitted,  yet  I  may  be  allowed  to  express  my 
surprise  that,  with  our  trade  and  commerce, 
we  should  have  no  similar  doctrines  or  princi- 
ples to  protect  it,  but  that,  on  the  contrary, 
we  should  seek  to  establish  a  rule  which  gov- 
erned England  in  the  infancy  of  its  commerce, 
which  was  adopted  by  its  courts  at  a  period 
when  it  had  no  manufactures,  and  its  whole 
trade  consisted  in  raising  wool  and  exporting 
it  to  Flanders  to  be  wrought  into  cloth,  and 
which  was  repudiated  by  those  courts  at  a  pe- 
297*]  riod  *when  the  commercial  relations 
of  that  country  were  not  of  one  quarter  the 
importance  or  value  of  those  of  our  own  coun- 
try at  the  present  time.  My  surprise  has  not 
been  diminished,  when  I  find  that  almost  every 
commercial  nation,  ancient  as  well  as  modern, 
beside  our  own,  had  found  it  necessary  to 
adopt  some  such  doctrine.  It  was  wisely  pro- 
vided by  the  laws  of  Athens,  that  all  law  suits 
relating  to  commerce  should  be  carried  on  in 
the  six  months  during  which  ships  were  not 
accustomed  to  put  to  sea,  to  the  end  that  they 
might  not  lose  their  voyage  by  the  impediment 
of  legal  prosecutions.  On  the  contrary,  we,  al- 
though depending  on  foreign  commerce  for 
our  prosperity  to  a  much  greater  extent  than 
ever  the  inhabitants  of  that  ancient  State  did, 
hold  a  mere  commercial  agent  liable  in  dam- 
ages, at  any  time  within  six  years,  for  an  act 
honestly  done  by  him  in  the  course  of  business 
and  that  even  without  a  previous  demand  be- 
fore the  suit  is  instituted.  In  the  Roman  State, 
Ulpian  speaks  of  the  great  privileges  granted 
by  the  government  to  merchants,  and  gives  for 
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it  the  general  reason,  because  navigation  is  of 
the  greatest  service  to  the  State. 

In  England,  the  plaintiff  could  not  recover 
merely  because  the  goods  had  been  stolen,  with- 
out that  fact  having  been  first  judicially  ascer- 
tained. Before  the  Statute  of  21  Hen.  VIII.. 
the  owner  was  not  entitled  to  a  restitution  of 
stolen  properly,  even  upon  the  conviction  of 
the  felon  on  indictment,  but  could  only  obtain 
the  same  by  prosecuting  an  appeal.  After  the 
enactment  of  that  statute.appeals  were  disused, 
and  were  rendered  unnecessary,  because  the 
court  might,  on  the  conviction  of  the  felon, 
award  restitution;  and  the  courts  are  now  in 
the  habit  of  doing  so.  Our  own  statute,  2  R. 
8.,  747,  sec.  88,  adopts  the  English  statute  on 
that  point.  In  England,  the  action  under  the 
award  of  restitution  cannot  be  maintained 
against  any  one  except  him  who  shall  be  in 
possession  at  the  time  of  the  conviction  or  at- 
tainder; and  a  demand  is  also  requisite  before 
the  action  is  brought.  6  Mod.,  412.  The  rea- 
sonable inference  from  this  statute,  and  the 
manner  of  proceeding,  seems  to  be  that  in  the 
case  of  stolen  property  the  title  of  the  plaintiff, 
*so  far  at  least  as  to  enable  him  to  main  [*2 4)8 
tain  trover,  is  not  established  before  the  con- 
viction or  attainder;  at  any  rate,  he  is  not  be- 
fore then  entitled  to  a  restitution  under  the 
statute.  2  Carr.  &  P.,  41,  and  n.  It  does  not 
appear  from  this  case  that  the  felon  was  con- 
victed of  the  felony  charged  before  this  suit 
was  brought;  but  it  does  appear  that  the  pro- 
ceeds of  the  sale  of  the  goods  in  question  were 
paid  over  to  him  before  he  was  even  arrested. 
Our  statute  does  not  authorize  the  plaintiff  to 
recover  his  goods  from  anyone  who  may  at  any 
time  have  had  the  goods  in  his  possession,  but 
merely  authorizes  a  recovery  in  general  terms. 
The  Statute  2  R.  S.,  747,  sec.  34,  seems  to  rec- 
ognize the  principle  that,  under  certain  cir- 
cumstances, although  the  property  has  been 
stolen,  a  good  title  may  be  conveyed  by  a  per- 
son not  the  owner,  or  at  least,  a  title  sufficient 
to  protect  a  bona  fide  purchaser  from  an  action 
of  trover,  for  that  section  provides,  that  "If 
stolen  property  shall  not  be  claimed  by  the 
owner  thereof  before  the  expiration  of  six 
months  from  the  time  any  person  shall  have 
been  convicted  of  stealing  such  property,  the 
magistrate,  sheriff,  constable,  or  other  officer, 
or  person  having  the  same  in  his  custody, shall 
deliver  such  property  to  the  county  superin- 
tendents of  the  poor,  on  being  paid  the  reason- 
able and  necessary'expenses  incurred  in  the 
preservation  thereof,  to  be  appropriated  to  the 
use  of  the  poor  of  such  county."  This  enact- 
ment is  made  notwithstanding  that,  by  the  gen- 
eral law  of  the  land,  the  owner  is  entitled  to  six 
years  within  which  to  bring  his  action;  and 
certainly  the  Legislature  cannot  be  presumed 
to  have  intended  to  authorize  an  illegal  dispo- 
sition of  another's  property. 

But  there  is  a  stronger  and  more  express  ex- 
ception to  this  general  principle.which  is  lobe 
found  in  the  case  of  negotiable  bills  of  ex- 
change and  promissory  notes  where  possession 
is  prima  facie  evidence  of  property,  and  a  bona 
fide  holder  can  recover  upon  the  same, although 
a  bill  or  note  came  to  him  from  a  person  who 
had  stolen  or  robbed  it  from  the  owner,  pro- 
vided the  bona  fide  holder  took  it  innocently  in 
the  course  of  trade  for  a  valuable  considera- 
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tion,  and  under  circumstances  of  due  caution. 
Suspicion  must  first  be  cast  upon  the  title  of 
299*]  the  holder,  by  ^showing  that  the  paper 
had  got  into  circulation  by  force  or  fraud,  be- 
fore the  burden  is  thrown  upon  him  of  show- 
ing how  he  came  by  it,  and  what  consideration 
he  gave  for  it.  This  protection  is  for  the 
sake  of  trade,  given  to  the  holder  of  nego- 
tiable paper,  who  receives  it  fairly  in  the  way 
of  business;  and  why  the  same  principle  should 
not  be  applied  to  other  personal  property  which 
passes  through  the  hands  of  an  individual  fair- 
ly, in  the  course  of  trade  and  without  notice, 
is  difficult  to  imagine.  If  Ld.  Mansfield,  with 
his  clear  and  comprehensive  mind,  felt  himself 
called  upon,  ex  necessitate  rei,  to  depart  from 
the  common  law,  and  to  establish  the  principle 
above  stated  in  the  case  of  negotiable  commer- 
cial paper,  it  cannot  for  a  moment  be  doubted 
that  if  the  judges  who  preceded  him  had  not 
deemed  it  necessary  to  protect  the  innocent, 
bona  fide  purchaser,  by  the  doctrine  of  sales  in 
market  overt,  that  the  great  founder  of  En- 
glish commercial  law  would  have  extended  the 
same  principle  to  all  other  property  the  sub- 
ject of  mercantile  transaction. 

It  is  the  boast  of  the  common  law  that  it  ac- 
commodates itself  to  the  growing  wants  of  a 
thriving  commercial  people;  and  it  has  not 
been  in  bravado  merely  that  this  has  been  put 
forth;  but  in  the  hands  of  the  venerated  sages 
of  the  English  Bench,  it  has  been  practically 
applied.  What  did  the  age  of  Hen.  VIII.,  when 
the  "  Great  Abridgement  of  the  Statutes  of  the 
Realm"  formed  a  single  volume  but  little  larger 
than  a  pocket  Bible,  know  of  the  law  of  bills 
of  exchange  and  promissory  notes,  or  of  the 
law  of  insurance  and  shipping?  Nothing.  All 
this,  and  a  thousand  fold  more,  has  been  en- 
grafted upon  it  by  judicial  legislation,  until  it 
has  truly  become  the  collected  wisdom  of 
ages.  "  Ita  lexscripta  est,"  was  not  regarded 
by  those  sages,  as  it  is  too  much  the  case  in 
our  day,  a  sufficient  answer  to  an  argument, 
however  cogent,  for  the  establishing  a  new 
principle  arising  from  the  wants  of  the  com- 
munity ;  but  with  them  it  advanced  and  ex- 
panded to  meet  those  wants.  A  tame  subser- 
viency to  precedent  would  have  prevented  all 
the  improvements  in  that  body  of  law,  which 
have  been  the  means  of  rendering  it  the  admi- 
ration of  the  world;  and  we  have  great  cause 
3OO*]  *for  thankfulness  that  such  was  not  the 
course  pursued  in  the  country  from  which  we 
have  derived  our  institutions  as  well  as  our  law. 

On  the  part  of  the  defendant  in  error,  it  is 
contended  that  the  goods  in  question  having 
been  stolen,  the  delivery  conferred  no  author- 
ity on  the  plaintiffs  in  error  to  sell  them  ;  that 
such  sale  was  a  conversion;  and  that  the  pay- 
ment of  the  proceeds  to  the  felon,  although 
without  notice  or  knowledge  of  the  felony.does 
not  discharge  the  plaintiffs  in  error  from  respon- 
sibility to  the  right  owner,  who  it  is  insisted  had 
a  right  to  reclaim  his  property,  and  to  hold  any 
one  responsible  who  has  assurned  the  right  to 
dispose  of  it;  and  that  the  fact  of  the  plaintiffs 
in  error  being  auctioneers  does  not  vary  their 
responsibility.  On  the  argument  of  these  points 
a  number  of  authorities  were  cited;  in  the  ex- 
amination of  which  a  short  time  may  not  be  un- 
profitably  spent  in  order  to  ascertain  what 
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were  the  facts  and  reasons  which  led  to  their 
decision.  Among  the  cases  on  which  the  coun- 
sel for  the  defendant  in  error  relies  to  sustain 
the  recovery  against  the  plaintiffs  in  error,  is 
that  of  Peer  v.  Humphrey,  2  Ad.  &  Ell. ,  495, 
in  which  the  property  was  stolen  and  sold  to 
the  defendant,  who  was  a  bona  fide  purchaser. 
Two  days  after  the  sale,  the  plaintiff  having 
discovered  his  property  in  the  defendant's  pos- 
session gave  him  notice  that  it  had  been  stolen 
from  him,  and  demanded  possession,  which 
was  refused.  Three  months  after  this  notice 
and  demand,  the  defendant  sold  the  property 
in  market  overt  and  appropriated  the  proceeds 
to  his  own  use.  The  thief  was  convicted  of 
the  felony  on  the  prosecution  of  the  plaintiff  ; 
and  afterwards  the  plaintiff  brought  an  action 
of  trover  and  recovered  against  the  defendant. 
Here  it  will  be  noted  that  the  property  having 
been  sold  by  the  defendant  in  market  overt, 
the  plaintiff  could  not  follow  it  up,  and  could 
not  recover  of  any  other  person  than  the  de- 
fendant. No  one,  however,  would  feel  much 
reluctance  in  sustaining  such  a  judgment,  for 
the  defendant  was  possessed  of  the  property  at 
the  time  of  the  demand  and  disposed  of  it  three 
months  after  he  had  received  notice  that  it  had 
had  been  stolen.  So  if  the  auctioneers  in  this 
case  had  sold  the  goods  of  Carow,*aft-  [*3O1 
er  they  had  notice  of  the  felony,  and  after  he 
had  demanded  the  goods  from  them,  and  had 
then  paid  over  the  money  to  the  felon,  it  would 
be  a  parallel  case  with  that  cited. 

The  next  case  is  that  of  Stephens  v.  Elwall,  4 
Maule  &  S.,  259.  That  was  trover;  the  plaint- 
iffs were  the  assignees  of  a  bankrupt,  who- be- 
ing possessed  of  the  goods  in  question,  sold 
them  after  his  bankruptcy  to  one  Deane,  to  be 
paid  by  bills  on  Heathcote,  who  had  a  house  of 
trade  in  London,  and  for  whom  Deane  bought 
the  goods.  Heaihcote  was  in  America,  and  the 
defendant  was  his  clerk,  and  conducted  the 
business  of  his  house.  The  goods  were  deliv- 
ered to  the  defendant,  who  sent  them  to  Heath - 
cote  in  America.  A  demand  was  made  on  the 
defendant  before  suit  brought,  but  not  until 
after  the  expiration  of  nearly  two  years  from 
the  purchase.  The  defendant  was  held  liable. 
It  is  not  difficult  to  see  that  this  case  rests  main- 
ly upon  the  principles  governing  bankruptcy 
cases  in  England.  In  that  case,  Potter,  As- 
signee^. Starkie[4  Scott,  718], decided  in  En- 
gland in  1807,  is  cited,  and  is  also  referred  to 
by  the  counsel  for  the  defendant  in  error.  There 
the  court  held  the  sheriff  liable  in  trover,  al- 
though he  had  seized,  sold  and  paid  over  the 
money  before  the  commission  of  bankruptcy 
issued,  and  before  notice,  but  after  the  bank- 
rupt had  committed  the  act  of  bankruptcy. 
The  courts  in  England  have  in  all  these  bank- 
rupt cases  invariably  held  the  doctrine,  that 
after  an  act  of  bankruptcy,  the  bankrupt  can- 
not by  sale  pass  the  title  to  any  of  his  goods  or 
property,  or  in  any  way  divert  the  same  from 
the  satisfaction  of  his  just  debts;  and  that  from 
that  moment,  the  property  belongs  to  his  as- 
signees to  be  appointed  under  the  commission. 
This  doctrine  forms  a  part  of  the  policy  of  the 
commercial  law  of  England  ;  and  arises  from 
the  fostering  and  protecting  care  which  the 
courts  of  that  nation  exercise  over  their  com- 
mercial interests.  It  is  based  upon  the  same 
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principles  which  have  induced  the  courts  to 
sustain  the  exception  in  favor  of  sales  in  mar- 
kets overt,  and  the  peculiar  custom  as  to  sales 
in  public  shops  in  the  City  of  London. 
3O2*]  *The  case  of  Cooper  v.  Chitty,  1  Burr. , 
20,  is  another  of  these  bankrupt  cases,  and  was 
trover  brought  by  the  assignees  of  Johns,  a 
bankrupt,  against  the  sheriffs  of  London,  who 
had  seized  and  sold  goods  in  the  possession  of 
the  bankrupt  under  a  fi.  fa.  The  facts  were 
these:  Johns  committed  the  act  of  bankruptcy 
Dec.  4,  1753.  Dec.  8,  he  was  declared  a  bank- 
rupt and  the  commission  issued ;  and  on  the 
same  day  the  assignment  was  made.  Twenty 
days  after,  the  sheriffs  sold  the  goods  on  a 
judgment  recovered  against  Johns  after  the  act 
of  bankruptcy  was  committed.  It  is  difficult  to 
see  what  question  there  could  be  about  this 
case;  and  in  the  decision  of  it,  Ld.  Mansfield 
says,  it  is  admitted  that  the  property  was  by 
relation  in  the  plaintiffs  as  and  from  Dec.  4 
{which  was  before  the  seizure  by  the  sheriffs, 
and  in  fact  before  the  judgment  was  recover- 
ed), that  this  relation,  by  the  Statutes  Concern- 
ing Bankrupts,  was  introduced  to  avoid  frauds. 
And  the  court  held  the  defendants  liable,  on 
the  ground  that  the  conversion  was  20  days 
after  the  assignment.and  that  the  sheriffs  ought 
not  to  go  on  to  a  sale  after  a  full  discovery  that 
the  goods  belonged  to  a  third  person.  The 
principle  I  agree  should  be  held  applicable  to 
the  cases  of  stolen  property.  A  party  should 
be  held  liable  if  after  a  full  discovery  that  the 
goods  belonged  to  a  third  person  he  proceeds 
to  a  sale;  but  not  otherwise. 

As  to  these  bankrupt  cases,  it  was  very  early 
found  necessary  in  governments  which  author- 
ized personal  arrest  and  imprisonment  for  debt, 
to  interpose  and  provide  relief  to  the  debtor  in 
•cases  of  inevitable  misfortune ;  and  this  has 
been  especially  the  case  in  respect  to  insolvent 
merchants,  who  are  obliged  by  the  habits,  the 
pursuits,  and  the  enterprising  nature  of  trade, 
to  give  and  receive  credit,  and  to  encounter  ex- 
traordinary hazards.  Thus  we  find  the  cessio 
bonorum,  or  cessio  miserabUis,  was  established 
at  Rome,  by  the  Julian  law  ;  and  when  a  per- 
son applied  for  the  benefit  of  that  law,  the 
creditors  had  their  election  either  to  grant  to 
the  insolvent  a  letter  of  license  for  five  years, 
or  to  take  a  general  assignment  of  all  his  prop- 
erty on  condition  that  he  should  not  be  im- 
prisoned— a  provision  creditable  to  the  general 
3O3*]  intelligence  of  that  early  period;  and 
one  better  adapted  to  the  exigencies  of  a  com- 
mercial nation  than  the  laws  now  existing 
•either  in  England  or  this  country. Bankrupt  and 
insolvent  laws  are  designed  to  secure  the  appli- 
cation of  the  effects  of  the  debtor  to  the  pay- 
ment of  his  debts.and  then  to  relieve  him  from 
the  weight  of  them.  Under  these  laws  the  title 
of  the  bankrupt  to  the  remnants  of  his  proper- 
ty becomes  absolutely  vested  in  the  assignees. 
These  laws  are  in  the  nature  of  a  contract  be- 
tween the  government  and  the  mercantile  por- 
tion of  the  community,  that  if,  in  the  event  of 
misfortune,  they  will  surrender  all  their  prop- 
erty and  effects  to  the  satisfaction  of  their  cred- 
itors, the  government  will  discharge  them 
from  the  penalty  consequent  upon  their  failure 
to  meet  their  engagements,  and  it  is  the  duty 
of  the  courts  to  see  that  it  is  rigidly  complied 
with  on  the  part  of  the  bankrupt  debtor.  But 
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the  principles  which  the  courts  in  England 
have  found  it  necessary  to  adopt,  in  order  to 
oblige  a  bona  fide  application  of  all  the  effects 
of  the  bankrupt  to  that  object,  cannot  reason- 
ably be  extended  beyond  that  class  of  cases, 
for  the  purpose  of  deciding  others  which  rest 
upon  different  principles. 

Having  thus  gone  through  with  an  examina- 
tion of  the  English  cases  cited  and  relied  upon 
by  the  counsel  for  the  defendant  in  error,  to 
sustain  the  judgment  below,  it  is  seen  that  in 
all  of  them  are  to  be  found  facts  which  induce 
us  to  yield  our  assent  to  their  decision.  In  each 
of  them  we  discover  that  notice  of  the  state  of 
the  case  was  brought  home  to  the  defendant 
while  he  remained  in  the  possession  of  the 
property  in  dispute;  and  in  all  of  them  we  find 
that  a  demand  was  made  before  suit  brought. 
Among  those  cases,  three  of  them,  viz. :  that  of 
4  Maule  &  8.,  259,  that  of  Potter,  Assignee,  v. 
Starkie,  also  cited  in  that  volume,  and  that  of 
1  Burr,  20,  are  cases  decided  upon  the  peculiar 
principles  which  govern  the  bankrupt  laws  of 
England;  and  there  is  but  one  case,  that  of  2 
Ad.  &  Ell..  495.  which  is  similar  to  that  in 
question,  and  the  facts  which  it  appears  it  was 
deemed  necessary  to  prove  in  that  case  to  war- 
rant a  recovery,  go  far  to  sustain  some  of  the 
objections  taken  here  by  the  plaintiffs  in  error 
against  this  judgment.  The  *result  is,  [*3O4 
that  I  do  not  find  that  any  of  those  cases  carry 
the  doctrine  sought  to  be  enforced  by  the  de- 
fendant in  error,  to  the  extent  to  which  it  has 
been  carried  by  the  decision  of  the  Supreme 
Court  in  the  present  case.  It  is  now  necessary 
to  make  a  similar  examination  of  the  cases  in 
our  own  courts  in  order  to  see  in  what  light 
they  view  this  principle  deducible  from  the 
common  law. 

The  first  of  our  own  decisions  by  the  Su- 
preme Court,  cited  by  the  counsel  in  support 
of  the  doctrine  laid  down  by  the  court  in  this 
case,  is  that  of  Everett  v.  Coffin,  6  Wend.,  603. 
The  facts  in  that  case  were,  that  Collins,  the 
master  of  the  brig  Dove.at  New  Orleans, signed 
a  bill  of  lading  that  Bridge  &  Vose  had  shipped 
in  her  for  N.  Y.,  179  pigs  of  lead,  to  be  deliv- 
ered to  Tufts,  Eveleth  &  Burrell,  or  their  as- 
signs, on  paying  freight.  A  letter  was  in  evi- 
dence, showing  that  it  was  shipped  on  account 
and  risk  of  Otis  Everett,  of  Boston.  The  brig 
arrived  in  distress  at  Norfolk,  a  portion  of  the 
lead  was  sold  to  pay  expenses,  and  the  balance 
was  transferred  to  the  schooner  Dusty  Miller, 
for  N.  Y.,  a  bill  of  lading  was  taken  to  deliver 
the  property  to  Capt.  Collins  (which  was  un- 
doubtedly with  a  view  to  secure  the  freight 
and  expenses),and  the  captain  of  the  schooner, 
by  order  of  Collins,  delivered  the  same  to  the 
defendants.  Tufts,  one  of  the  original  con- 
signees, called  on  the  defendants,  who  showed 
him  the  bill  of  lading  from  Norfolk,  made  to 
Collins, and  indorsed  by  him  to  the  defendants, 
and  told  him  that  the  lead  had  come  to  band, 
and  had  been  sold  and  the  money  received  ; 
that  the  contract  of  sale  was  made  by  Col- 
lins; that  the  defendants  had  become  responsi- 
ble for  the  freight  and  average  and  had  ad- 
vanced money  to  Collins.  It  does  not  appear 
from  the  case,  that  they  had  ever  accounted 
with  Collins  and  paid  over  to  him  the  balance 
after  satisfying  their  responsibilities  and  claim; 
but  the  inference  is,  that  they  had  the  whole 

WEND.  22. 


1839 


HOFFMAN  v.  CAROW. 


304 


proceeds  of  the  sale  then  in  their  possession,  or 
had  appropriated  the  same  to  their  own  use. 
The  circuit  judge  nonsuited  the  plaintiff.  The 
questions  argued  by  the  counsel  in  the  Su- 
preme Court  were,  whether  the  plaintiff  had 
sufficiently  proved  his  right  to  the  property  to 
3O5*]  maintain  the  *action;  and,  whether  the 
defendants  had  alien  upon  the  same.and  could 
retain  it  for  the  satisfaction  of  that  lien.  The 
court,  by  Mr.  J.  Sutherland,  in  deciding  the 
case, held, that  the  evidence  of  the  right.and  the 
demand  and  refusal  was  sufficient;  that  Tufts, 
one  of  the  original  consignees,  had  full  legal 
authority  to  do  all  that  he  did;  and  also,  that 
the  defendants  had  a  lien  on  the  property, 
which  should  have  been  paid  or  tendered  be- 
fore the  suit  was  commenced;  that  the  plaint 
iff's  right  of  action  was  not  complete  until  the 
lien  was  satisfied;  and  the  court  conclude  by 
deciding  that  the  plaintiff  was  properly  non 
suited.  This,  in  fact,  decides  the  whole  case, 
and  every  question  that  could  be  properly 
raised,  or  was  raised,  as  appears  from  the  re- 
port. There  is  no  pretense  that  the  property 
was  feloniously  taken  from  the  plaintiff,  for 
there  is  no  principle  better  settled  than  that 
without  an  express  agreement,  the  master  of  a 
ship  is  not  bound  to  part  with  the  goods  until 
the  freight  be  paid  ;  and  if  the  regulations  of 
the  revenue  require  the  goods  to  be  landed 
.and  deposited  in  a  public  warehouse,  the  mas- 
ter may  enter  them  in  his  own  name,  and  thus 
preserve  his  own  or  his  owner's  lien.  In  that 
case  the  defendants,  by  the  assignment  of  the 
last  bill  of  lading,  stood  in  the  place  of  the 
master;  and  the  same  rule  also  applies  to  the 
average  on  the  loss.  The  court,  however,  pro- 
ceed to  lay  down  some  general  principles, 
which  they  were  not  necessarily  called  upon  to 
do  by  any  of  the  facts  or  circumstances  in  that 
case,  as  they  appear  by  the  report  of  it ;  and 
they  say  that  "The  disposing  or  assuming  to 
dispose  of  another  man's  goods,  without  his 
authority,  is  the  gist  of  this  action:  and  it  is  no 
answer  for  the  defendants  that  they  acted  un- 
der instructions  from  another,  who  had  him- 
self no  authority;"  and  cite  in  support  of  that 
position  the  cases  of  4  Maule  &  S.,  259,  and  1 
Burr.,  20,  which  have  been  before  examined 
and  the  bearing  of  them  shown.  There  is  no 
doubt  that  the  law  as  laid  down  by  the  Su- 
preme Court,  as  to  disposing  of  the  goods  or 
property  of  another  without  authority,  is  cor- 
rect ;  but  in  that  case  the  defendants  had  au- 
thority to  hold  possession  of  the  property  un- 
der a  lien.  It  is,  however,  but  a  general  prin- 
3O6*]  ciple;  and  like  all  other  general  *rules 
or  principles  has  exceptions,  which  I  have  be- 
fore adverted  to.  Every  case  attempted  to  be 
brought  under  it  must  depend  upon  its  own 
peculiar  state  of  facts  as  the  same  came  out  in 
proof,  to  ascertain  whether  it  belongs  to  the 
rule,  or  attaches  to  one  of  the  exceptions.  That 
dictum,  however,  which  is  incidentally  men- 
tioned in  the  course  of  the  opinion  of  the  court, 
together  with  a  similar  one  in  8  Cow.,  238, 
which  was  in  a  case  of  fraud,  and  not  of  fel- 
ony, seem  to  have  formed  the  basis  of  the  sub- 
sequent decisions  of  that  tribunal.  And  the 
next  succeeding  case  is  the  first  one  that  ap- 
plies that  principle  in  its  broadest  sense  to  the 
facts  of  the  case. 

In  Williams  v.  Merle,  11  Wend.,  80,  the  facts 
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were  these:  Nov.  1,  1829,  the  master  of  a  tow- 
boat,  by  mistake,  took  4  barrels  of  potashes 
from  a  warehouse  in  Albany,  and  discovering 
his  mistake  when  in  N.  Y., delivered  them  to  the 
clerk  of  the  agents  of  his  principals,  who  took 
them  to  an  inspector's  office  Nov.  3,  following, 
obtained  a  certificate  of  inspection,  and  on  the 
6th  of  the  same  month  sold  them  to  the  defend- 
ant, a  produce  broker,  who  purchased  them 
for  a  Mr.  Patterson,  at  a  fair  price,  and  re- 
ceived the  inspector's  certificate.  Nov.  10,  the 
defendant  took  the  ashes  from  the  inspector's 
office,  and  shipped  them  to  the  order  of  his 
principal.  About  Sep.  1,  in  the  following  year, 
the  plaintiffs  demanded  the  ashes  of  the  de- 
fendant, who  refused  to  account  for  them,  say- 
ing he  had  purchased  and  paid  for  them  a  year 
preceding  the  demand.  The  circuit  judge,  Ed- 
wards, intimated  his  opinion,  that  if  the  de- 
fendant had  acquired  the  property  bona  fide  by 
purchase,  in  the  regular  course  of  his  business 
as  a  produce  broker,  and  had  disposed  of  the 
same  bona  fide,  pursuant  to  the  instructions  of 
his  principal,  before  suit  brought,  the  action 
would  not  lie.  He,  however,  refused  to  non- 
suit the  plaintiffs,  and  the  jury,  under  his  di- 
rection, found  a  verdict  for  the  plaintiffs  for 
the  value  of  the  ashes,  and  interest.  The  case 
was  brought  to  the  Supreme  Court  for  revis- 
ion; and  that  court,  in  following  up  the  gener- 
al principles  mentioned  in  the  cases  of  Mowry 
v.  Walsh,  and  of  Everett  v.  Coffin  decided  that 
*the  defendant  was  liable,  and  that  the  [*3O7 
owner  of  property  cannot  be  devested  of  it 
but  by  his  own  consent,  or  by  operation  of  law, 
and  that  the  purchaser  acquired  no  title.  The 
circuit  judge  took  such  a  view  of  the  facts  and 
of  the  legal  principles  which  should  be  applied 
to  them,  as  seems  to  commend  itself  to  our 
common  sense  of  justice;  and  such  an  one  as 
the  equity  of  the  case  would  seem  to  require — 
which  was  to  leave  the  plaintiffs  to  their  rem- 
edy against  those  who  actually  converted  and 
sold  their  property,  and  had  appropriated  the 
proceeds  to  their  own  use;  but  not  allow  them 
to  sustain  an  action  against  an  innocent  party 
who  was  only  the  agent  for  the  purpose  of 
transmitting  the  property  from  the  hands  of 
those  who  had  so  converted  it,  to  those  of  a 
third  person.  Not  that  there  was  any  doubt 
about  the  general  rule  of  law,  as  laid  down 
by  the  court  in  reviewing  the  case;  but  because 
the  defendant  was  in  a  business  well  known 
to  the  commercial  community  as  an  agent,  a 
produce  broker,  transacting  that  business  bona 
fide;  and  because  the  great  and  important  in- 
terests of  the  community  required  that  those 
men  should  not  be  rendered  liable  in  damages 
for  acts  done  by  them  without  the  intent  of 
committing  a  violation  of  law.  The  reason- 
able presumption  would  be,  that  if  such  a  doc- 
trine should  be  sanctioned  by  the  higher  courts, 
and  thus  become  the  settled  law  of  the  land, 
these  agencies  would  be  broken  up,  to  the 
great  annoyance  and  expense,  as  well  of  the 
merchants  as  of  the  planters;  thus  affecting  not 
only  the  commerce  but  the  agriculture  of  the 
country;  or  at  the  least  be  the  cause  of  cre- 
ating very  serious  impediments  in  the  way  of 
the  transaction  of  that  business  which  has  been 
for  several  years  past  peculiarly  appropriated 
by  that  class  of  men;  and  which  constitutes  a 
very  large  amount  of  the  whole  business  of  the 
10  115 


807 


COURT  OK  ERRORS,  STATE  OF  NEW  YORK. 


1888 


countnc.  The  only  ground  upon  which  a  par- 
ty should  be  held  liable,  is  that  he  hat*  the 
property  or  its  value  in  his  possession,  or  has 
with  knowledge  or  under  notice,  illegally  <li 
pox.-d  of  it;  Hint  not  by  reason  of  having  been 
the  mere  conduit  for  its  transmission  from  one 
to  another,  and  that  without  notice  or  knowl- 
edge of  any  claim  having  been  set  up  to  the 
tfO8*J property  by  a  third  person.  I  *ain  in 
cliued  to  think  there  is  a  slight  mistake  in  tin- 
as  reported  in  relation  to  the  doctrine; 
held  by  the  circuit  judge:  in  which  lie  is  made 
to  intimate  that  if  the  defendant  had,  in  addi 
tion  to  the  other  circumstances  by  him  stated, 
"disposed  of  the  property  bona  Jide,  pursuant 
to  the  instructions  of  his  principal  before  suit 
brought,  the  action  would  not  lie;  "  and  that 
he  intended  to  have  been  understood  as  inti- 
mating, that  if  the  defendant  had  in  addition 
to  those  other  circumstances,  disposed  of  the 
property  bona  fide,  pursuant  to  the  instructions 
of  his  p'rincipal  before  notice  or  demand  made 
the  action  would  not  lie.  That  would  make 
the  doctrine  conform  to  that  deducible  from 
the  English  cases,  and  to  what  I  believe  to  have 
been  the  law  in  this  State  before  the  ca.se  of 
Mowrey  v.  Walsh,  8  Cow,  238,  which  was  de- 
cided in  1828,  although  I  cannot  see  that  the 
decision  of  that  case,  viewed  in  a  proper  light, 
militates  against  that  rule. 

This  disposes  of  the  adjudged  cases  cited  on 
the  argument  of  this  cause;  there  are,  however, 
two  cases  referred  to  by  the  learned  Chief  Jus- 
tice in  delivering  the  opinion  of  the  Supreme 
Court,  which  should  here  be  noticed.  The  first 
is  that  of  Mowrey  v.  Walsh,  above  mentioned. 
There  goods  were  obtained  from  the  plaintiffs 
by  means  of  a  forged  recommendation,  and  a 
promise  to  pay  whatever  amount  the  plaintiffs 
might  let  him  have;  after  thus  obtaining  the 
goods,  the  party  obtaining  the  goods  took 
them  to  Lansingburgh,  and  sold  them  to  the 
defendant  for  considerable  less  than  the  prices 
which  had  been  charged  him  by  the  plaintiffs 
at  the  factory;  the  defendant's  clerk,  however, 
testified  that  the  price  paid  was  a  fair  one.  The 
plaintiffs  afterwards  demanded  the  goods,  and 
the  defendant  refused  to  surrender  them  and 
an  action  of  trover  was  brought.  The  circuit 
judge  held  that  the  goods  were  obtained  fraud- 
ulently but  not  feloniously,  and  the  defendant 
having  bought  them  bona  fide  without  notice 
of  the  fraud,  the  plaintiffs  could  not  recover; 
and  a  verdict  was  rendered  for  the  defendant. 
The  case  was  brought  before  the  Supreme 
Court,  and  that  court  supported  the  decision  of 
the  circuit  judge,  and  held  that  it  was  a  case 
of  fraud  and  not  of  felony  or  larceny  and  that 
3O9*]  *the  finding  of  the  jury  and  the  testi 
mony  established  the  fact  that  the  defendant 
purchased  without  notice  of  the  fraud;  that 
although  as  between  the  original  parties  to  the 
contract,  the  sale  was  void  in  consequence  of 
the  fraud,  yet  if  that  original  fraudulent  pur 
chaser  afterwards  sold  the  goods  to  a  bona  fide 
purchaser  without  notice  of  the  fraud,  the  prop 
erly  passed,  and  the  court  would  protect  him 
in  the  possession  thereof.  Although  thisdecides 
the  whole  case  which  was  brought  up  for  ex- 
amination, the  court  also  lay  down  the  general 
principles  of  law  as  applicable  to  cases  of 
stolen  property — that  if  the  goods  were  taken 
feloniously  no  title  passed  from  the  owners, 
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and  they  might  pursue  and  take  their  property 
wherever  found;  that  such  is  the  law  in  En- 
gland unless  the  goods  are  sold  fairly  in  mar- 
ket overt,  and  that  having  no  such  market  here, 
tlic  sale  can  have  no  other  effect  than  mere 
private  sales  in  England.  In  deciding  the  case 
last  mentioned,  the  Supreme  Court  cfie  that  of 
Parker  v.  Patrick,  5  T.  R.,  175,  as  being  in  fa- 
vor of  the  defendant;  which  is  the  same  ease 
cited  by  the  counsel  for  the  plaintiffs  in  er- 
ror on  the  argument  of  the  question.  In  /',//• 
ker  v.  Patrick,  the  goods  had  been  fraudulent- 
ly obtained  of  the  defendant  and  pawned  to  the 
plaintiff  for  a  valuable  consideration,  without 
notice  of  the  fraud.  After  the  conviction  of  the 
offender,  the  defendant  obtained  possession  of 
his  goods,  but  by  what  means  does  not  appear. 
The  plaintiff  brought  an  action  for  their  re- 
covery, and  it  was  contended  that  he,  although 
an  innocent  pawnee,  could  not  recover,  as  he 
derived  title  through  a  fraud,  and  was  like  a 
person  deriving  title  from  a  felon.  But  Ld. 
Kenyon  thought  the  cases  distinguishable, and 
the  plaintiff  had  a  verdict.  A  motion  to  set 
aside  the  verdict  was  denied,  and  the  court 
held  that^tbe  Statute  of  21  Hen.  VIII..  ch.  21, 
did  not  extend  to  cases  of  fraud,  but  only  to  a 
felonious  taking.  By  that  statute  the  owner  of 
stolen  property  was  entitled  to  restitution  upon 
the  conviction  of  the  felon.  But  as  that  stat- 
ute did  not  apply  to  a  fraudulent  obtaining  of 
goods,  the  owner  was  not  entitled  to  restitu- 
tion; and  the  question  was  then,  say  our  Su- 
preme Court  in  commenting  upon  that  case, 
purely  at  common  law,  and  the  innocent 
pawnee  was  allowed  to  recover  against  the 
*owner.  Although  in  the  statement  of  [*«'i  1 0 
that  case  it  is  said  that  it  does  not  appear  by 
what  means  the  defendant  obtained  the  pos- 
session of  the  goods,  yet  I  think  it  is  evident 
from  the  opinion  of  the  court  that  the  offend- 
er was  prosecuted  for  the  fraud  and  convicted; 
and  that  thereupon  the  court  before  whom  he 
was  tried  awarded  restitution  totheowner.and 
this  view  of  the  case  becomes  the  more  im- 
portant, because  the  main  question  to  which 
the  attention  of  the  K.  B.  seems  to  have  been 
called  was,  whether  the  Statute  of  21  Hen. 
VIII.  extended  to  the  case  of  goods  obtained 
by  fraud,  so  that  restitution  might  be  awarded 
to  the  owner  upon  conviction;  for  if  it  did  not, 
then  the  defendant  had  no  right  to  the  posses- 
sion, and  it  was  still  in  the  plaintiff  to  whom 
they  had  been  pawned.  For  this  reason  it  ap- 
pears to  me  that  the  case  is  of  little  weight  in 
settling  the  question  on  either  side. 

It  is  insisted  by  the  plaintiffs  in  error,  that 
the  same  principles  should  apply  equally  to 
the  cases  of  property  obtained  by  fraud  or 
felony,  so  far  as  innocent  parties  are  concerned, 
and  that  tbestatute  merging  the  civil  action  in 
the  felony  only  applies  as  between  the  felon 
and  the  original  owner  of  the  property,  and 
not  to  third  persons.  The  courts,  however,  in 
England  and  in  this  country,  have  thought 
they  saw  some  reasonable  distinction  between 
those  cases;  and  that  the  doctrine  relating  to 
the  fraudulent  acquisition  of  property, was  not 
applicable  to  the  felonious  taking  of  it.  But 
recently,  in  the  English  Court  of  C.  P.,  in  the 
case  of  Samplin  v.  Addy,  sheriff  of  Warwick- 
shire, Ch.  J.  Best  virtually  held  that  no  such 
distinction  existed.  Our  Supreme  Court  in  ad- 
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verting  to  that  case  in  Mowrey  v.  Walsh,8  Cow.. 
240,  think  the  opinion  of  Ch.  J.,  Best,  "  cer- 
tainly at  variance  with  the  settled  principles  of 
law."  This  shows,  at  least,  that  there  is  a  dif- 
ference of  opinion  among  sound  lawyers  on 
that  point;  and  I  must  confess  that  it  appears 
to  my  mind  very  difficult  to  draw  a  satisfactory 
distinction  between  the  two  cases  ;  either  the 
original  owner  should  be  entitled  to  his  prop- 
erty in  both,  or  an  innocent  vendee  or  party 
should  be  protected  as  well  in  the  one  instance 
as  the  other. 

311*]  *The  other  case  cited  by  the  Chief 
Justice,  is  that  of  Andrews  v.  Dieterich,  14 
Wend.,  32,  decided  in  1835;  and  is  the  first  case 
in  which  the  question  as  to  the  felonious  ac- 
quisition of  property  came  directly  before  the 
court.  It  was  an  action  of  replevin.  The  facts 
were,  that  one  Simmons  purchased  of  the 
plaintiff  a  quantity  of  carpeting,  for  which  he 
was  to  pay  cash  as  soon  as  it  was  measured 
and  the  quantity  ascertained;  it  was  sent  to 
him;  after  which,  instead  of  paying  for  it,  he 
absconded.  Previous  to  absconding,  he  ap- 
plied to  the  defendant,  who  was  an  auctioneer 
of  household  furniture,  to  sell  his  furniture, 
and  obtained  on  it  an  advance  of  $350, 
and  gave  the  key  of  his  house  to  the  de- 
fendant. After  the  carpeting  had  been  three 
weeks  on  the  floor  of  the  house,  the  de- 
fendant removed  it  and  the  other  things  to  his 
auction  room.  The  plaintiff  demanded  it,  and 
the  defendant  refused  to  deliver  it  up  unless 
his  lien  was  discharged,  upon  which  the  suit 
was  brought.  Justice  Oakley  of  the  Superior 
Court,  on  the  trial,  charged  the  jury  that  the 
defendant  was  entitled  to  a  verdict,  if  they 
found  there  had  been  a  complete  delivery  of 
the  property  by  the  plaintiff  to  Simmons;  and 
that  when  the  defendant  made  the  advance  and 
took  possession  of  it  by  way  of  pledge  he  was 
ignorant  of  any  circumstances  which  ought  to 
have  put  him  on  his  guard  as  to  the  manner 
in  which  Simmons  had  obtained  it  from  the 
plaintiff;  and  that  if  they  found  such  a  deliv- 
ery by  the  plaintiff  to  Simmons,  the  plaintiff 
could  not  recover  on  the  ground  that  the  prop- 
erty had  been  feloniously  obtained.  The  jury 
found  for  the  defendant.  By  this  charge,  the 
law  was  given  to  the  jury,  and  they  passed 
upon  it  as  it  had  been  understood  to  have  been 
settled  by  the  previous  decisions.  But  the 
cause  having  been  brought  to  the  Supreme 
Court,  on  exceptions  taken  to  the  judge's 
charge,  that  court  reversed  the  judgment  on 
the  ground  that  the  goods  were  obtained  un- 
der false  pretenses,  which  was  made  felony  by 
btatute.  This  was  one  of  the  first  cases  decided 
under  that  law  for  converting  civil  remedies 
into  crimnal  prosecutions,  the  effect  of  which 
was  to  convict  a  man  of  a  felony  in  the  eye  of 
the  world  in  a  civil  action,  to  which  he  was 
not  a  party,  and  where  he  had  no  opportunity 
312*]  *of  making  his  defense.  The  exten 
sion  of  this  questionable  policy  so  much  at 
variance  with  the  common  law  which  holds 
every  man  innocent  until  legally  convicted, 
shows  the  necessity  of  coming  back  to  the 
principle  of  the  English  courts,  and  of  requir- 
ing a  conviction  of  the  offender  before  the 
prosecution  of  these  civil  remedies  should  be 
permitted,  much  less  encouraged.  In  giving 
their  opinion,  the  Supreme  Court  to  some  ex- 
22. 


tent  affirm  the  law  as  it  was  before  held,  and 
say  that  "A  fraudulent  purchaser  acquires 
no  title  as  against  the  seller,  but  as  possession 
is  prima  facie  evidence  of  property,  where  the 
vendor  has  delivered  possession  of  his  goods 
with  intent  not  only  that  the  possession  but 
the  property  shall  pass,  a  bona  fide  purchaser 
from  a  fraudulent  vendee  shall  hold  the  goods 
in  preference  to  the  owner."  With  all  due  def- 
erence to  the  opinion  of  the  able  judges  of 
that  court,  I  have  understood  the  law  to  be  a 
little  different  from  that  by  them  stated;  that 
as  between  the  original  owner  of  the  goods, 
and  a  subsequent  bona  fide  purchaser  from  a 
fraudulent  vendee,  it  is  not  made  a  question 
whether  the  owner  delivered  the  goods  with 
the  intent  that  the  possession  or  the  property 
should  pass;  and  that  in  cases  where  the  deliv- 
ery was  merely  conditional  as  between  the 
original  parties  to  the  contract,  as  where  the 
payment  is  to  be  made  simultaneously  with 
the  delivery,  but  is  omitted  or  evaded  by  the 
purchaser  on  obtaining  the  delivery  of  the 
goods,  although  there  the  delivery  is  merely 
conditional,  and  the  non  payment  is  an  act  of 
fraud  entering  into  the  original  agreement,  and 
rendering  the  whole  contract  void  as  between 
the  buyer  and  the  seller,  yet  as  to  a  subsequent 
innocent  purchaser  from  that  vendee,  it  is  not 
so;  for  if  the  owner  indiscreetly  parts  with  the 
possession  to  the  vendee,  he  cannot  afterwards 
reclaim  the  goods  to  the  prejudice  of  the 
rights  of  subsequent  bona  fide  purchasers  or 
creditors  of  his  debtor;  for  where  one  or  the 
other  of  innocent  persons  must  suffer,  the  law 
imposes  the  penalty  upon  him  by  whose  fault 
the  necessity  exists. 

An  auctioneer  does  not  claim  the  goods  as 
his  own,  or  assume  any  right  in  or  over  or  to 
dispose  of  the  same  as  his  *own  prop-  [*313 
erty.  It  is  true  he  has  a  special  interest  in 
goods  sent  to  him  to  be  sold,  and  a  lien  on 
them,  or  their  proceeds,  for  the  charges  of 
sale,  his  commission,  and  the  auction  duty 
payable  to  the  State;  he  may  sue  the  buyer  for 
the  purchase  money;  and  is  responsible  to  the 
vendee  for  the  fulfillment  of  the  contract  of 
sale  unless  he  discloses  the  name  of  his  prin- 
cipal at  the  time  of  sale;  yet,  for  all  other  pur- 
poses, he  is  the  mere  agent  for  the  transmis- 
sion of  goods  from  one  set  of  traders  to  anoth- 
er. It  appears  to  me  unjust  to  charge  him 
with  the  value  of  the  goods  sold  in  a  case  like 
the  present;  though  I  admit  that  if  he  had  re- 
ceived notice  that  the  property  he  was  about  to 
sell  did  not  belong  to  his  principal  and,  not- 
withstanding such  notice,  he  proceeded  to  sell, 
he  ought  to  be  held  responsible  to  the  real 
owner  for  the  value  of  the  property,  or  the 
amount  of  sales,  as  such  owner  might  elect.  In 
criminal  cases  it  is  the  scienter  or  the  intent 
which  constitutes  the  crime;  and  can  it  be  just 
or  equitable  in  a  civil  action  to  place  an  inno- 
cent man,  an  agent,  one  who  is  admitted  to 
have  acted  without  knowledge  or  evil  intent, 
in  a  worse  situation  than  one  who  is  arraigned 
for  a  criminal  violation  of  the  laws  of  his 
country?  And  to  excuse  the  one  from  punish- 
ment if  he  has  unwittingly  or  unintentionally 
violated  those  laws;  and  at  the  same  time  to 
mulct  in  damages  the  other  for  a  technical  il- 
legal taking  of  another's  property.  It  is  not  the 
fact  that  the  law  regards  the  intent  only  in 
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strictly  criminal  cases,  for  the  question  of 
fraud  at  the  common  law  depends  upon  the 
motive.  So  If  a  person  buys  goods  of  another 
against  whom  he  knows  there  is  a  judgment, 
and  does  not  do  it  to  defeat  a  creditor's  execu- 
tion, it  will  not  affect  his  purchase. 

All  the  cited  cases,  and  which  I  have  previ- 
ously examined,  show  that  there  was  a  demand 
made  before  suit  brought.  In  this  case,  it  is 
pretended  that  before  this  suit  was  instituted 
there  was  any  demand  whatever  made,  the 
claimant  resting  alone  upon  the  legal  principle 
that  the  sale  was  a  conversion.  I  am  satisfied, 
however,  that  a  formal  demand  should  have 
been  made  on  those  auctioneers  before  this  suit 
was  brought;  and  that  it  should  never  be  per- 
mitted that  a  person  who  comes  innocently 
314*]  into  the  mere  custody  *of  property, 
without  claiming  any  title  to  it  in  his  own 
right,  and  who  by  virtue  of  a  public  office  con- 
ferred upon  him  by  the  government  of  the 
country,  acts  merely  as  agent  for  the  sale  of 
that  property,  and  is  known  as  such  to  the 
world,  should  be  held  liable  to  respond  in  dam- 
ages to  the  person  who  may  afterwards  prove 
to  be  the  owner,  without  having  at  least  the 
opportunity  of  settling  with  his  adversary,  or 
of  paying  the  amount  claimed  without  being 
charged  with  the  additional  penalty  of  the 
costs  of  a  suit. 

I  am  still  further  satisfied,  even  allowing, 
for  the  sake  of  argument,  that  such  formal 
demand  had  been  made,  that  the  plaintiffs  in 
error,  under  circumstances  like  those  exhibit- 
ed in  the  present  case,  should  not  be  held  lia- 
ble ;  and  the  more  especially  so  when  the  per- 
son who  claims  to  be  the  owner  does  not  show 
that  he  has  taken  any  pains,  by  advertisement 
or  otherwise,  to  caution  the  community  that 
the  property  in  question  has  been  feloniously 
taken  from  him,  but  permits  them  to  receive 
it  from  the  felon  and  to  pass  it  away  to  other 
hands,  without  the  slightest  intimation  that 
the  title  does  not  accompany  the  possession  in 
that  as  in  all  other  cases.  What  reason  can 
there  be,  that  the  principle  which  the  courts 
have  with  so  much  justice  adopted  with  refer- 
ence to  stolen  bills  of  exchange  and  promis- 
sory notes,  should  not  be  applied  to  other  per- 
sonal property,  equally  the  subject  of  mercan- 
tile transactions?  Why  not  here  as  in  the  cases 
of  those  evidences  of  debt,  hold  the  claimant 
bound  to  exercise  due  diligence  in  giving  the 
public  notice  of  his  loss  ;  and  leave  the  fact  of 
proper  diligence  on  his  side,  and  of  due  cau- 
tion on  that  of  the  defendant,  for  a  jury  to  de- 
termine from  all  the  circumstances  of  the  case? 
Is  it  because  in  the  case  of  bills  of  exchange 
and  promissory  notes,  the  indorsement  passes 
the  title  ?  Then  equally  effective  is  the  posses- 
sion of  goods  to  evidence  the  title  in  all  cases, 
except  where  the  courts  have  interposed, 
and  held  innocent  parties  liable  because  they 
had  done  that  which  they  believed  was  legal 
and  right ;  and  had  no  means  of  knowing  to 
the  contrary  but  by  that  information. 

It  is  also  urged  on  the  part  of  the  plaintiffs 
in  error,  and  with  strong  reason  for  its  sup- 
315*]  port,  that  although  possession  *may 
not  always  be  conclusive  evidence  of  property 
in  merchandise,  yet  when  merchandise  fs 
abroad  in  a  foreign  country,  the  exigency  of 
commerce  requires  that  possession  should  be 
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considered  as  conclusive  evidence  of  property 
in  all  cases,  where  the  purchaser  acts  in  good 
faith,  and  without  notice  that  the  goods  do  not 
belong  to  him  who  is  in  the  possession  of  the 
same.  This  it  would  seem  should  be  the  rule, 
as  the  title  of  personal  property  passes  by  the 
delivery ;  and  in  two  thirds  or  even  three 
fourths  of  all  that  is  passed  through  the  mill- 
ions of  hands  both  in  this  country  and  in 
Europe,  no  other  mode  of  passing  the  title  is 
used.  The  public  interest  demands  that  such 
a  rule  should  be  adopted,  or  public  notice 
should  be  required  in  all  cases  of  the  loss  by 
felony  of  personal  property.  Otherwise,  I 
cannot  devest  my  mind  of  the  strong  impres- 
sion which  it  has  received,  that  a  blow  will  be 
struck  at  the  commercial  interests  and  pros- 
perity of  our  State,  the  extent  of  the  evil  ef- 
fects of  which  it  will  be  difficult  to  conceive. 
All  who  are  in  the  least  acquainted  with  the 
commercial  relalionsof  our  country  know  that 
they  are  very  extensive  and  important  both 
with  England  and  France  and  other  countries, 
amounting  to  many  millions  of  dollars  in  the 
course  of  a  year.  Suppose,  for  instance,  that 
a  man  in  either  of  those  European  countries 
should  obtain  goods  by  felony — for  there  are 
bad  men  all  over  the  world — and  consign 
them  to  a  mercantile  house  in  N.  Y.,  one  of 
the  most  respectable  firms  in  that  city,  with  di- 
rections to  sell  on  his  account  and  "remit  him 
the  proceeds  ;  and  they,  without  any  knowl- 
edge of  the  manner  in  which  the  goods  have 
been  obtained,  receive  and  dispose  of  the  same, 
and  remit  the  avails  as  directed  :  and  that 
some  months  after  comes  another  person  and 
claims  those  goods  as  his  property,  and  in  or- 
der to  be  parallel  with  the  case  under  advise- 
ment, without  saying  a  syllable  to  those  mer- 
chants in  N.  Y.,  and  without  ever  having 
given  any  notice  to  the  world  of  his  loss,  he 
commences  an  action  of  trover  against  them. 
Would  this  or  any  other  court  hold  them  lia- 
ble in  that  action  ? — or  would  not  a  sense  of 
justice  and  equity  revolt  at  such  a  proposition? 
If  such  an  action  should  be  sustained,  and  a 
recovery  had  *against  such  firm  un-  [*316 
der  such  circumstances,  no  mercantile  commis- 
sion house  could  thereafter  exist  in  the  City  of 
N.  Y.  Baltimore,  so  far  as  this  question  is  af- 
fected, is  a  foreign  city,  and  the  State  of  Md. 
a  foreign  State.  The  several  States  of  the  Un- 
ion, it  is  true.have  confederated  for  their  mut- 
ual safety  and  good  government,  but  in  all 
matters  which  relate  to  their  internal  police, 
legislative  and  judicial,  they  are  as  much  for- 
eign to  each  other  as  if  situated  on  either  side 
of  the  Atlantic  ;  and  therefore,  in  determin- 
ing this  important  question,  it  should  be  done 
with  a  reference  to  the  effect  it  is  to  have  upon 
our  foreign  commercial  relations.  As  I  have 
before  remarked,  there  has  been  no  case  like 
the  present,  judicially  determined  by  this 
court.  Saltu*  v.  Everett,  20  Wend.  267,  was 
not  the  case  of  property  sent  to  an  agent  to  be 
disposed  of.and  the  proceeds  remitted,  but  was 
the  case  of  property  converted  here  by  a  prin- 
cipal, between  which  two  cases  there  is,  in  my 
judgment,  a  wide  distinction,  and  involves  the 
same  principle  as  that  of  Everett  v.  Coffin,  6 
Wend..  605. 

Having  thus  passed  through  with  such  an 
examination  as  I  have  deemed  it  my  duty  to 
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give  this  matter,  I  have  to  add  that  the  rule, 
as  attempted  to  be  established  on  the  part  of 
the  defendant  in  error,  is,  in  my  opinion,  too 
broad.  Although  I  admit  that  the  government 
is  bound  to  assist  the  rightful  owner  of  prop- 
erty in  recovering  the  possession  of  it  when  it 
has  been  unjustly  or  feloniously  taken  from 
him;  yet  I  insist  that  this  should  not  be  at  the 
expense  of  an  innocent  person,  without  some 
notice,  and  especially  in  the  present  case,  where 
the  defendant  in  error  kept  the  offender  in  his 
employment,  in  which  he  was  at  the  time  of 
the  felony,  although  he  had  no  charge  of  the 
goods  ;  that,  however,  only  serves  to  free  him 
from  a  breach  of  trust,  and  is  introduced  for 
the  purpose  of  showing  it  was  a  felony.  The 
principle  applies  here  with  great  force,  that 
where  one  of  two  innocent  parties  must  suffer 
the  law  will  impose  the  penalty  upon  him  by 
whose  fault  the  necessity  exists.  The  defend- 
ant in  error  kept  the  felon  in  his  employment, 
placed  confidence  in  him,  and  the  strong  prob- 
ability is  that  but  for  the  facilities  which  his 
employment  in  that  store  afforded  him,  the 
felony  would  never  have  been  committed.  At 
3 1  7*]  the  *civil  law,  when  things  were  dam- 
aged or  stolen  by  any  of  the  servants  belong- 
ing to  a  ship  or  an  inn,  the  master  of  the  ship 
or  inn  was  held  liable  to  pay  double  the  value 
of  the  goods  so  damaged  or  stolen  to  the  per- 
son sustaining  the  loss  ;  but  when  the  damage 
or  theft  was  done  by  a  stranger,  or  by  persons 
unknown,  the  master  was  simply  obliged  to 
make  good  the  loss.  The  reason  for  this  im- 
portant distinction  is  very  evident.  The  mas- 
ter had  in  the  first  instance  placed  those  serv- 
ants there,  and  reposed  confidence  in  them, 
which  was  a  voluntary  act  on  his  part,  and  he 
should,  therefore,  answer  for  the  wrong  he 
had  done  the  community  by  employing  im- 
proper persons,  as,  in  most  cases,  the  exercise 
of  an  ordinary  degree  of  caution  would  have 
enabled  him  to  have  become  acquainted  with 
the  character  and  habits  of  his  employes;  but 
in  the  second  instance,  the  master  had  not 
employed  the  person  who  committed  the  in- 
jury, or  at  least  the  fact  that  he  had  done  so 
could  not  legally  be  brought  home  to  him, 
still  as  the  goods  had  been  deposited  with  him, 
they  should  be  forthcoming,  or  he  should  'pay 
their  value,  but  no  damages  as  in  the  first  in- 
stance for  the  wrong  he  had  done  society  by 
keeping  about  him  untrustworthy  servants. 
The  application  of  this  principle  to  the  case  in 
hand  may  be  made  with  much  facility  and  cor- 
rectness. Although  I  fully  assent  to  the  legal 
propositions,  that  no  title  passes  where  a  felon 
sells  stolen  goods  even  to  an  innocent  purchas- 
er, and  that  the  owner  is  entitled  to  take  his 
goods  wherever  he  can  find  them,  yet  I  can  by 
no  means  assent  to  the  inference  sought  to  be 
drawn  from  those  propositions  :  that  an  inno- 
cent agent  who  is  not  a  purchaser,  who  claims 
no  title  to  the  goods  in  himself  but  merely  acts 
as  a  public  auctioneer  in  disposing  of  them  at 
public  and  open  sale,  and  under  a  public  no- 
tice that  he  will  do  so — who  has  paid  over  the 
proceeds  of  that  sale,  and  delivered  the  prop- 
erty to  the  vendees  before  any  notice  or  knowl- 
edge of  the  felony,  and  without  any  facts  or 
circumstances  to  put  him  on  his  guard,  and 
without  any  previous  demand  having  been 
made  upon  him — is  liable  in  an  action  for  the 
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value  thereof  to  the  owner.  For  these  several 
reasons,  I  think  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

*By  Senator  Verplanck.  The  de-  [*3 1 8 
cision  of  this  court  last  year,  in  the  case  of 
Saltus  v.  Everett,  20  Wend.,267,acknowledged 
and  confirmed  the  principle  that  the  owner  of 
personal  property  cannot  be  devested  of  his 
rights, unless  by  his  own  act  or  his  own  assent; 
and  that  it  is  no  defense  against  such  superior 
and  original  title  for  a  subsequent  possessor, 
that  he  honestly  purchased  the  goods  in  the 
course  of  trade  from  a  person  not  authorized 
to  sell  them,  though  otherwise  in  lawful  pos- 
session. In  applying  this  doctrine  to  the  pres- 
ent case,  the  following  questions  arise  :  the 
plaintiff  below  seeks  to  recover  the  value  of  his 
goods,  not  from  one  having  them  in  possession 
and  refusing  to  deliver  them,  or  from  one  who 
sold  for  his  own  benefit,  or  otherwise  convert- 
ed them  to  his  own  use,  but  from  auctioneers 
who  received  the  goods  without  knowledge 
that  they  had  been  stolen,  sold  them  and  trans- 
mitted the  proceeds  to  their  supposed  owner, 
who  was,  in  fact,  the  felonious  taker  of  the 
property.  Are  these  innocent  sellers  liable  to 
the  true  owner  for  the  amount  of  his  loss  ;  or 
must  his  remedy  be  limited  to  following  the 
goods  themselves.and  recovering  them  or  their 
value  from  the  person  actually  in  possession 
under  a  defective  title  ? 

The  principle  of  the  decision  in  Saltus  v.  Ev- 
erett, and  of  the  authorities  on  which  it  rests, 
apply  with  equal  force  to  the  present  case.  The 
policy  of  our  law  is  to  make  every  man  look 
to  the  character  of  those  with  whom  he  deals, 
and  who  are  responsible  for  the  title  of  prop- 
erty in  the  articles  bought  and  sold.  If  he  does 
not  do  this,  he  must  take  the  consequent  risk. 
The  same  considerations  of  public  policy  ap- 
ply to  him  who  sells  as  the  agent  of  another, 
as  to  him  who  buys;  both  of  them  are  to  look 
to  the  character  of  the  person  with  whom  they 
deal.  If  in  this  they  are  negligent.or  have  been 
deceived,  they  must  take  the  consequences 
whenever  their  rights  come  into  conflict  with 
those  of  any  innocent  sufferer  by  the  act  of  the 
same  guilty  third  party.  Accordingly  the  doc- 
trine of  our  decisions  is,  that  the  original  and 
true  owner  of  movable  property, who  has  not 
by  his  own  act  or  assent  given  a  color  of  title 
or  an  apparent  right  of  sale  to  another,  may 
recover  the  value  of  *those  goods  from  [*3 1& 
any  one  having  them  in  possession  and.  refus- 
ing to  deliver  them  up.  or  who  has  applied 
them  to  his  own  use,  or  has  in  any  other  way 
converted  them;  i.e., has  changed  the  substance 
of  the  things  in  question,  their  character,  use 
or  ownership,  to  the  injury  of  the  real  owner. 
The  ground  of  the  action  used  for  the  purpose 
is  not  the  actual  possession  of  the  movables, 
but  some  wrongful  act  relating  to  them;  a  tor- 
tious  refusal  to  deliver  them.atortious  taking, 
or  else  their  wrongful  conversion  ;  which  last 
is  presumed  upon  the  refusal  to  give  them  up, 
and  which  is  proved  by  a  sale  without  author- 
ity. According  to  Ld.  Coke,  in  the  oldest  lead- 
ing case  on  this  head,  which  still  preserves  its 
authority,  Isaac  v.  Clark,  1  Bulst.,  312,  "there 
must  be  an  act  done  to  convert  one  thing  into 
another,"  and  a  converting  into  money  by  sale 
has  always  been  held  to  be  within  this  defini- 
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tton.  The  very  recent  English  case,  Peer  v. 
Humphrey,  2  Aid.  &  Ell.,  495,  recognizes  this 
siirne  doctrine. 

1  n  the  argument  before  us.it  was  very  strong- 
ly unred  that  a  rule  of  law,  thus  charging  mere 
agents, would  work  great  public  injury  as  well 
as  private  injustice;  as  it  would  extend  to  com- 
mon carriers,  ship  masters  and  others, through 
whose  hands  goods  feloniously  or  wrongfully 
obtained  might  pass.  There  may  be  some  cases 
going  to  that  length,  but  they  are  not,  in  my 
judgment, within  the  principle  or  the  policy  of 
the  rule,  nor  are  they  included  in  the  older  de- 
cisions— as,  for  instance,  in  the  one  just  cited 
from  Bulstrode.  I  cannot  think  the  law  charges 
one  who  had  accidentally  a  temporary  posses- 
sion of  goods  without  claim  of  property,  and 
with  which  he  has  parted  before  demand.  It 
requires  a  wrongful  taking  or  conversion  of 
the  thing  itself  to  make  the  transaction  tor- 
tious.  The  auctioneers  who  had  sold  the  goods 
now  in  question  have  made  such  an  unauthor- 
ized conversion,  and  must  be  answerable  for 
the  value.  In  this  instance  the  rule  falls  hard- 
ly upon  innocent  and  honorable  men;  but  look 
ing  to  general  considerations  of  legal  policy,  I 
cannot  conceive  a  more  salutary  regulation 
than  that  of  obliging  the  auctioneer  to  look 
well  to  the  title  of  the  goods  which  he  sells, 
and  in  case  of  feloniously  obtained  property, 
32O*J  to  hold  *him  responsible  to  the  buyer 
or  the  true  owner,  as  the  one  or  the  other  may 
happen  to  suffer.  Were  our  law  otherwise  in 
this  respect,  it  would  afford  a  facility  for  the 
sale  of  stolen  or  feloniously  obtained  goods, 
which  could  be  remedied  in  no  way  so  effectu- 
ally as  by  a  statute  regulating  sales  at  auction, 
on  the  principles  of  the  law  as  we  now  hold  it. 

II.  It  has  been  maintained  with  great  ability 
that  the  rule  thus  stated,  though  admitted  to 
be  true  as  to  goods  tortiously  obtained, does  not 
apply  to  goods  feloniously  taken, and  that  dam- 
ages for  the  conversion  of  such  goods  can  be 
recovered  only  after  conviction  of  the  felon, 
and  only  from  the  person  converting  or  refus- 
ing to  deliver  the  goods  after  that  time.  In 
the  present  case,  the  felon  was  convicted, 
but  the  conversion  and  sale  had  taken  place  be- 
fore the  conviction.  This  ground  was  probably 
not  taken  before  the  Supreme  Court,  as  it  is  not 
noticed  in  the  opinion  delivered  in  that  court.'  I 
am  not  quite  clear  whether  this  may  not  be  the 
existing  law  of  England,  and  whether  an  ac- 
tion like  the  present  could  at  any  time  be  main- 
tained there.  By  the  ancient  common  law  a 
person  robbed  could  regain  his  property  only 
by  an  appeal  of  larceny  after  conviction.  The 
Statute  21  Hen.  VIII.  gave  the  party  robbed  a 
right  to  immediate  restitution  after  conviction. 
Several  decisions  upon  the  Act  gave  it  a  con- 
struction in  conformity  with  the  old  law  of 
appeal.  It  was  strictly  held  that  the  civil  action 
was  merged  in  the  felony.  After  conviction 
of  the  felon, the  stolen  goods  could  be  reclaimed 
even  if  sold  in  market  overt,  and  whoever  sold 
them  after  that  date  was  deemed  a  tortious  con- 
verter. But  it  has  been  expressly  decided  that 
the  owner  who  had  prosecuted  the  thief  to  con- 
viction, cannot  recover  the  value  of  his  goods 
from  one  who  bought  them  from  the  thief,and 
sold  them  again  before  conviction,  even  with 
notice.  2  T.  R.,  750.  In  the  words  of  Cft.  J. 
Best,  in  another  case,  Simpnonv.  Woodhert,  2 
loO 


Carr.  &  P.,  41  :  "  The  law  is  this  :  you  must 
do  your  duty  to  the  public  before  you  seek  a 
benefit  to  yourself;  and  then  there  is  no  neces- 
sity for  a  civil  action.  The  decisions,  says  he, 
go  not  only  to  the  case  of  an  action  against  the 
felon,  but  also  against  persons  who  derive  ti- 
tle under  him.  If  *such  actions  could  [*321 
be  maintained,  there  would  be  no  criminal 
prosecutions."  The  authority  of  these  and  sim- 
ilar decisions  has  been  much  shaken,  and  cer- 
tainly much  narrowed  in  their  application,  by 
the  case  of  Peer  v.  Humphrey,  2  Aid.  &  Ell., 
495,  decided  in  1885.  There  the  Court  of  K. 
B.  held,  that  in  trover  for  oxen  feloniously 
sold  by  a  servant,  their  value  might  be  recov- 
ered from  the  bonajide  purchaser  who  had  sold 
them  again  before  conviction.  In  this  case  the 
authority  and  reasoning  of  Ld.  Kenyon  in  2 
T.  R. ,  750,  were  overruled  by  his  successor, 
the  present  Ch.  J.  Denman. 

But  in  my  opinion,  we  are  not  called  upon 
to  reconcile  these  cases,  or  to  decide  between 
them,  for  whatever  may  be  the  law  of  England 
it  is  quite  clear  that  these  peculiar  exceptions 
to  the  general  principle  of  the  law,  obtaining 
on  special  grounds  of  policy,  have  no  applica- 
tion within  this  State.  Not  only  has  the  foun- 
dation of  the  doctrine  been  removed  by  the 
abolition  of  appeals  of  felony  and  of  the  for- 
mer statutory  provision  of  restitution,  but  a 
contrary  doctrine  has  been  expressly  substi- 
tuted. The  English  law  established  the  universal 
rule  that  the  felony  excluded  or  suspended  the 
civil  suit  until  after  conviction.  Our  Revised 
Statutes  enact  thus,  pt.  3,  ch.  4,  tit.  1:  "  The 
right  of  any  person  injured  by  felony,  shall 
not  in  any  case  be  merged  in  such  felony  or  be 
in  any  manner  affected  thereby."  The  first 
part  of  the  section  may,  perhaps,  by  a  strict 
construction,  be  confined  to  the  action  against 
the  felon  himself,  which  was  formerly  held  to 
be  merged  in  the  felony;  but  the  concluding 
words  have  no  force  or  effect  unless  they  ex- 
tend to  cases  like  the  present.  Ch.  J.  Best,  as 
just  cited,  says:  "  The  decisions  go  not  only  to 
the  case  of  an  action  against  the  felon,  but  also 
against  persons  claiming  under  him."  As  the 
action  against  the  felon  is  restored  by  the  first 
part  of  the  section,  so  that  against  persons 
claiming  under  him  must  be  comprehended 
under  the  final  words:  "  The  rights  of  any  per- 
son injured  by  any  felony,  shall  not  be  in  any 
manner  affected  thereby.  The  abrogation  of 
the  whole  policy  of  the  English  law  on  this 
head,  removes  the  only  exception  before 
known  to  the  general  *right  of  the  real  [*322 
owner  to  follow  his  property  and  recover  its 
value  in  any  hands  whatever.  But  we  need 
not  rest  merely  on  the  general  terms  of  this 
enactment.  The  whole  policy  of  the  statute  of 
restitution,  upon  which  the  English  decisions 
stand,  has  been  altered  in  our  statute.  Instead 
of  requiring  a  conviction  before  stolen  goods 
are  restored,  lest  (as  Hale  and  Blackstone  says) 
"  felonies  should  be  made  up  and  healed, "our 
Revised  Statutes  direct  that  "  upon  receiving 
satisfactory  proof  of  the  title  of  any  owner,  the 
magistrate  who  shall  take  the  examination  of 
an  accused  person,  may  order  the  same  to  be 
delivered  to  such  owner."  And  again:  "If 
stolen  property  shall  come  into  the  custody  of 
any  magistrate,  upon  satisfactory  proof  of  the 
title  of  any  owner  thereof,  it  shall  be  delivered 
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to  him."  Finally,  the  English  statute  is,  in 
substance,  re-enacted,  with  this  remarkable 
addition:  "If  the  property  shall  not  before 
have  been  delivered  to  the  owner."  These  sev- 
eral provisions,  taken  in  connection  with  the 
abolition  of  appeals  of  felony  and  of  the  merger 
of  the  civil  remedy  in  the  criminal  prosecution, 
show,  I  think,  conclusively,  that  the  English 
doctrine  on  this  head,  even  in  the  more  limited 
sense  as  laid  down  by  Gh.  J.  Denman,  has  no 
application  in  this  State. 

If  this  view  of  the  subject  be  correct,  our 
own  legislation  here  affords  another  instance 
of  the  gradually  but  increasing  respect  for  the 
rights  of  original  ownership  against  all  other 
claims  (even  that  of  an  innocent  and  apparent 
ly  lawful  possessor),  which  has  marked  the 
advance  of  civilized  life.  Chancellor  Kent,  2 
Kent,  Com.,  320,  has  drawn  a  striking  and 
philosophical  outline  of  this  advance.  He  has 
shown  how,  in  the  earlier  ages  of  the  Roman, 
the  German  and  the  English  law,  the  rights  of 
the  first  proprietor  of  things  movable,  when 
devested  of  his  possession,  had  little  preference 
over  that  of  any  other  possessor  under  color  of 
right;  and  how  the  respect  for  the  rights  of 
property  kept  on  increasing  in  efficacy  with 
social  improvement  and  the  corresponding  ad- 
vance of  the  law,  from  rudeness  to  refinement. 

III.  It  has  also  been  urged  before  us  that 
where  merchandise  is  abroad  in  a  foreign  State, 
323*]  the  necessities  of  *commerce  require 
that  possession  shall  be  regarded  as  conclusive 
evidence  of  property  in  respect  to  a  purchaser 
who  acts  in  good  faith.  It  has  also  been  ar- 
gued that  the  cause  of  action  arising  in  Md., 
where  the  goods  were  sold,  the  decision  of  this 
cause  might  be  governed  or  modified  by  the 
law  of  that  State.  The  law  of  England, as  well 
.  as  that  of  all  those  States  where  the  common 
law  forms  the  ground  work  of  the  local  juris- 
prudence, considers  all  personal  actions,  wheth- 
er ex  contractu  or  ex  delicto,  wherever  the  cause 
of  action  arose,  as  transitory,  and  subject  to 
the  law  of  the  jurisdiction  under  which  the 
parties  are  litigant.  It  is  a  principle  of  the 
same  law,  pervading  the  jurisprudence  of  al 
most  all  civilized  countries,  that  "  movables 
•  are  governed  by  the  law  of  the  domicil  of  the 
owner."  Ld.  Loughborough  has  stated  the 
rule  thus:  "  It  is  a  clear  proposition  that  per- 
sonal property  has  no  locality;"  which  para- 
doxically sounding  maxim  he  explains  to 
mean,  that  personal  property  "is  subject  to  the 
law  which  governs  the  person  of  the  owner, 
both  in  respect  to  its  disposition  and  its  trans- 
mission." 2  H.  Bl.,  690.  Our  American  de- 
cisions of  inter  confederated  law  (if  I  may  use 
the  phrase)  fully  sustain  this  principle.  In 
cases  of  foreign  contracts,  the  law  of  the  place 
of  contract  is  recognized  as  to  the  force  and  ef- 
fect of  the  contract,  and  enters  into  the  consid- 
eration of  the  parties,  to  form  a  part  of  the  bar- 
gain and  to  interpret  its  language  and  meaning. 
In  other  respects,  rights  as  to  persona!  property 
are  seldom  governed  by  the  lex  rei  sitm,  or  that 
of  the  jurisdiction  where  it  may  accidentally  be, 
whilst  the  owner  dwells,  and  the  suit  is 
brought,  elsewhere.  Now,  this  is  not  a  case  of 
contract,  but  a  question  of  ownership  and  con- 
version. The  same  rule,  therefore,  must  be 
applied  to  the  sale  of  these  goods  in  Baltimore 
.as  if  they  had  been  sold  in  Albany.  There  may 
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possibly  be  cases  where  the  same  reasons  of 
justice  and  policy  which  give  authority  in  our 
courts  to  the  foreign  lex  loci  contractus  may 
give  similar  weight  to  the  lex  rei  sites,  so  as  to 
make  the  foreign  law  of  the  temporary  locality 
of  the  movables,  vary  that  of  the  owner's 
domicil.  The  extent  or  the  limitations  of  such 
exceptions  to  the  general  law  we  *are  [*324: 
not  now  called  upon  to  decide.  We  have  no 
evidence  that  the  local  law  of  Md.  differs  as  to 
this  matter  from  our  own.  The  naked  fact 
that  the  goods  were  sold  in  another  State  can 
have  no  effect  to  change  or  vary  those  rights 
of  personal  property  which  are  prescribed  by 
that  which,  in  this  case,  is  alike  the  law  of  the 
owner's  domicil,  and  of  the  jurisdiction  in 
which  he  asserts  these  rights.  The  judgment 
of  the  Supreme  Court  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative— Senators  Furman  Haw- 
kins, Hull,  Maynard,  Works — 5. 

In  the  negative — The  CHANCELLOK  and  Sen- 
ators Clark,  Edwards,  Hunt,  Hunter,  Jones, H. 
A.  Livingston,  Nicholas,  Paige,  Peck,  Powers, 
Skinner,  Spraker,  Sterling,  Verplanck,  Wager — 
16. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 20  Wend  ,  21. 

Personal  property— Owner  cannot  be  devested  of 
without  consent.  Cited  in— 1  Hill,  307 ;  5  Lans.,  423, 
431,  432 ;  8  Barb.,  315 ;  65  Barb.,  289 ;  5  How.  Pr.,  164  ; 
3  Duer,  352 ;  1  Sweeny,  449 ;  48  111.,  513 ;  36  Am.  Dec., 
663  (18  La.,  587) ;  40  Am.  Dec.,  40  (1  Doug.,  13). 

Action  in  relation  to  personal  property— Law  of 
place.  Cited  in-8  N.  Y.,  421 ;  3  Barb.,  29 ;  54  How. 
Pr.,  a37 ;  36  Super.,  188 ;  43  Super,,  187. 

Trover — Will  lie  against  person  exercising  dominion 
over  property  of  another.  Distinguished— 5  Laos., 
427. 

Cited  in-10  N.  Y.,  339 ;  31  N.  Y..  493;  5  Lans.,  423, 
431,  432;  9  Barb.,  243;  19  Barb.,  482,  40  Barb.,  404;  5 
Bos.,  130;  48  111.,  513;  44  Mo.,  544;  36  Am.  Dec.,  663 
(18  La.,  587)  ;  3  Am.  Rep.,  493  (102  Mass.,  507) ;  6  Am. 
Rep.,  219  (101  Mass.,  177). 

Temporary  possession— Trover  against  party  hav- 
ing. Explained— 23  Ind.,  313. 

Cited  in— 75  N.  Y.,  563 ;  8  W.  Dig.,  305. 


EVANS  ET  AL.  v.  WELLS  &  SPRING. 

Principal  and  Agent — Compromise  and  Release 
by  Agent  in  His  Own  Name — Release,  not 
Binding  on  Principal — Ratification,  May  Be 
Shown  by  Parol — Acceptance  of  Benefits — Re- 
lease, as  Evidence — Contracts  under  Seal,  En- 
tered into  by  Agents — Construction  of— When 
they  must  Purport  to  Have  Been  Made  by  the 
Principal,  and  to  Have  Been  Executed  in  His 
Name— Accord  and  Satisfaction  — Partner- 
s7iip. 

Where  an  agent  compromised  a  claim  of  his  prin- 
cipal, by  receiving  from  a  debtor  money  and  other 
means  of  realizing  a  debt,  and  executed  a  release, 
in  his  own  name,  it  was  held,  that  such  release  not 
purporting  on  its  face  to  have  been  made  by  the 
principal,  or  to  have  been  executed  by  him,  was  not 


NOTE.— 1.  Principal  and  agent — Liability  of  agent 
on  contracts  made  by  him.  See  Stone  v.  Wood,  7 
Cow., 453,  note;  Taft  v.  Brewster,  9  Johns., 334,  note. 

2.  Partnership  —Power  of  individual  member  to  bind 
nrm.  For  a  full  discussion,  see  the  above  case  of 
Evans  v.  Wells  as  decided  in  the  court  below,  20 
Wend.,  251,  note,  and  notes  cited. 
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binding  upon  the  principal  as  a  release,  and  could 
not  he  set  up  by  the  debtor  in  bar  of  a  recov. -i  \  m 
an  action  brought  for  the  recovery  of  the  original 

But  it  was  further  held,  that  it  was  competent  to 
the  debtor  for  the  purpose  of  establishing  an  accord 
and  eatisfm -tion.  to  prove  by  parol  a  ratification  by 
the  principal  of  the  acts  of  the  agent ;  by  showing 
that  with  full  knowledge  of  the  facts  he  reaped  the 
benefit  of  tin-  oompKNBMe,  by  accepting,  in  whole  or 
in  part,  its  fruits ;  and  for  that  purpose  to  produce 
the  release  as  evidence  of  the  agreement,  and  show 
a  compliance  on  his  part  with  its  requirements. 

The  rule  that  a  contract  under  seal  entered  into 
by  an  agent  to  be  binding  upon  the  principal,  must, 
on  its  face,  purport  to  have  been  made  by  the  prin- 
885*]  cipal.*andto  have  been  executed  in  his  name, 
and  not  m  the  name  of  the  agent,  is  applied  in  all  its 
rigor  where  the  validity  of  the  instrument  in  ques- 
tion depends  upon  the  annexation  of  a  seal :  but  it 
seems,  in  reference  to  less  formal  writings,  e.  g., 
such  as  the  evidence  of  ordinary  commercial  trans- 
actions, a  more  liberal  interpretation  prevails;  in 
such  cases  in  furtherance  of  the  public  policy  of 
encouraging  trade,  if  it  can  upon  the  whole  instru- 
ment be  collected  that  the  true  object  and  intent 
were  to  bind  the  principal  and  not  merely  the  agent, 
courts  of  justice  will  adopt  that  construction  of  it, 
however  informally  it  may  be  expressed.t 

Citations— Story.  Agen.,  137;  143,  sec.  154:  237, 
sees.  242,  278 ;  253,  note  4 ;  2  East,  142 :  5  East,  148, 230: 
2  Johns..  448 ;  4  Paige.  SOU ;  16  Mass..  46 ;  1  Hill.  161 ;  7 
Cow.,  453 :  10  Wend./87,  271 :  4  N.  H.,  102;  1  Har.  & 
J.,  no ;  1  Hawk,,  412 :  Com.  Dig.,  tit.  Attorneys,  c. 
14,  n.  3 ;  1  Ld.  Raym.,  14, 18;  2  Kent,  Com..  631, 77.  c  ; 
1  Johns.  Ch.,  425.  429 ;  11  Mass.,  27,  28 ;  14  Wend.,  116 ; 
20  Johns.,  78;  4  Bing.,  722;  4  Mas.,  296;  1  Dowl.  & 
R.,  32 ;  2  Str.,  859 ;  2  Burr.,  1080 ;  8  Cow.,  25,  61 ;  4 
Wend.,  654 :  8  Wend..  494 ;  15  East,  62  ;  Abb.  Ship.,pt. 
2,  ch.  2,  3 ;  3  Kent,  Com.,  162, 163 ;  1 K.  S.,  732,  sec.  74; 
1  Roll.  Abr.,  tit.  Accord,  pi.  11- 13;  9  Co.,  76,  pt.  9:  79 
b,  n.  e. 

ERROR  from  the  Supreme  Court.  Wells  & 
Spring  brought  an  action  of  assumpsit 
against  Thomas  Evans  and  two  others  as  the 
326*]*makers  of  a  promissory  note  for  $3,000, 
dated  July  27, 1835,  payable  to  Samuel  S.  Hill, 
12  months  after  date.  The  defendants  were 
partners  in  trade,  and  the  note  was  signed  in 
the  partnership  name,  "Thomas  Evans  & 
Sons,"  by  Thomas  Evans,  the  senior  partner. 
The  defense  set  up  was  the  following:  Dec. 
11,  1835,  the  plaintiffs  united  with  several  oth- 
ers, merchants  of  the  City  of  N.Y.,  in  execut- 
ing a  power  of  attorney  to  Charles  B.  Gran- 
niss  and  Henry  M.  Meade.  authorizing  them  to 
demand  and  receive  from  Hill,  the  indorser  of 
the  aote  in  question,  all  sum  and  sums  of  mon- 
ey due,  owing  and  payable  to  them  and,  on 
receipt  of  the  same,  to  execute  acquittances 
and  discharges.  This  power  of  attorney  was 
executed  by  Marcus  Spring,  one  of  the  plaint 
iffs,  by  affixing  thereto  his  own  name  and  the 

tProporttions  advanced  by  the  CHANCELLOR  in  the 
^opinion  delivered  by  Mm. 

All  the  partners  of  a  firm  are  bound  by  a  note 
made  by  one  of  them  in  the  name  of  the  firm,  al- 
though it  was  made  for  a  special  purpose,  and 
fraudulently  put  into  circulation;  or.  although  the 
maker  of  the  note  had  lent  the  credit  of  the  firm 
without  the  knowledge  and  consent  of  his  copart- 
ners, where  the  note  before  maturity  comes  Into  the 
hands  of  the  holder  for  a  valuable  consideration,  in 
the  ordinary  course  of  business,  and  there  is  noth- 
ing In  the  nature  of  the  transaction  to  apprise  him 
that  it  was  not  given  for  a  copartnership  debt. 

It  is  competent  to  one  of  several  partners  by  an  in- 
strument under  seal  to  authorize  a  third  person  to 
discharge  a  debt  due  to  the  firm. 

Where  it  is  not  necessary  to  give  validity  to  a  con- 
tract executed  by  an  agent  that  it  should  be  in  writ- 
ing, the  constituent  is  bound  by  an  agreement  of 
his  agent,  which  is.  in  fact,  made  for  his  benefit,  al- 
though he  is  not  named  ;  and  even  where  it  is  nec- 
essary that  the  contract  should  be  in  writing  to  give 
it  validity,  the  constituent  is  bound  by  it  if  it  ap- 
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name  of  his  firm,  thus:  "Marcus  Spring  for 
Wells  &  Spring,"  and  adding  to  the  signature  a 
seal.  This  power  of  attorney  was  received  in 
evidence,  though  objected  to  by  the  plaintiffs' 
counsel.  The  defendants  next  offered  in  evi- 
dence an  instrument  in.  writing,  executed  by 
Granniss  &  Meade,  bearing  date  Dec.  12,  1885, 
whereby  they  acknowledged  to  have  rec< 
of  Hill,  the  indorser  of  the  above  notes,  $9,000 
in  money;  in  consideration  of  which,  ihey 
promise  to  surrender  to  Hill,  without  delay? 
such  notes  as  had  been  given  to  him  by  differ- 
ent individuals  for  his  accommodation,  and 
which  had  been  indorsed  by  him,  in  lieu  of 
which  they  stated  they  had  received  his  indi- 
vidual notes;  also,  they  promised  to  discontin- 
ue all  suits  upon  such  notes,  and  to  refrain 
from  causing  any  costs  to  be  made  on  the 
same.  They  also  stated  that  they  were  to  re- 
ceive, whenever  they  should  require  the  same, 
all  transfers  of  real  estate  made  by  Hill,  and 
particularly  a  transfer  made  to  H.  Mather, 
"for  the  payment  of  the  respective  notes." 
This  instrument  was  executed  thus:  "  Cha's 
B.  Granniss,  L.  s.  Henry  M.  Meade,  L.  B." 
Its  admission  in  evidence  was  objected  to  and 
rejected  by  the  judge.  The  defendants  also 
offered  in  evidence  the  transfer  to  Mather,  re- 
ferred to  in  the  instrument  executed  by  Gran- 
niss &  Meade.  It  was  a  deed  in  trust,  executed 
by  Hill  to  Henry  Mather,  bearing  date  Oct.  24, 
*1835,  conveying  sundry  parcels  of  [*327 
land,  and  was  accompanied  by  a  declaration  of 
trust,  executed  by  Hill  and  Mather,  specifying 
the  objects  of  the  conveyance;  which  were,  that 
Mather  should  offer  certain  parcels  of  the  prop- 
erty to  certain  specified  creditors  in  payment  of 
their  demands;  and  on  their  refusal  to  accept 
the  same,  to  sell  or  mortgage  the  property,  and 
appropriate  the  proceeds  to  the  payment  ol  the 
debts.  Among  others,  certain  parcels  of  the 
property  were  appropriated  to  the  payment  of 
the  note  of  $3,000  of  Thomas  Evans  &  Sons. 
The  defendants,  in  connection  with  those  in- 
struments, offered  to  prove  by  parol,  that  the 
deed  from  Hill  to  Mather,  was  the  transfer  re- 
ferred to  in  the  instrument  executed  by  Gran- 
niss &  Meade;  that  the  note  in  controversy 
was  an  accommodation  note,  given  by  the  de- 
fendants to  Hill  without  consideration,  and 
was  the  identical  note  specified  in  the  declara 
tion  of  trust;  and  that  Mather  had  always  been 
ready  and  willing  to  execute  to  Granniss  & 
Meade  a  conveyance  of  the  real  estate  specified 

pear  in  any  part  of  the  instrument  that  it  was  in- 
tended to  be  executed  by  bis  agent  for  him  in  the 
character  of  agent  merely.  But  where  it  is  neces- 
sary that  the  instrument  to  be  executed  by  an  at- 
torney under  a  power,  should  operate  as  the  deed  of 
the  constituent  under  seal,  to  convey  an  estate  or 
interest,  or  to  release  a  right,  without  a  full  com- 
pensation received^or  secured  to  be  paid,  it  must  not 
only  appear  to  have  been  executed  by  the  agent  for 
the  principal,  but  it  must  be  executed  in  his  name, 
so  as  to  make  it  his  deed  :  though  if  the  deed  be  act- 
ually made  in  the  name  of  the  principal,  and  pur- 
ports upon  its  face  to  be  his  deed,  and  not  the  deed 
of  the  attorney  or  agent  for  the  principal,  merely,  it 
is  not  necessary  that  a  particular  form  of  words 
should  be  used  in  the  execution  thereof. 

The  I'hniH-i'llnr  also  suggests  a  doubt  whether  the 
deed  from  Hill  to  Mather,  as  set  forth  in  the  state- 
ment of  the  case,  being  a  deed  in  trust  to  sell  or 
mortgage  lands  for  the  payment  of  debts  is  not  void 
as  made  upon  trusts  unauthorized  by  the  Revised 
Statutes.  Senatnr  Vcrplanek.  upon  this  point,  ex- 
presses the  opinion  that  the  deed  is  valid,  either  for 
passing  the  estate,  or  as  a  power  in  trust. 
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in  the  deed  of  trust,  but  had  never  been  re- 
quested so  to  do;  all  which  evidence  was  ob- 
jected to  by  the  plaintiffs,  and  rejected  by  the 
judge.  The  defendants  further  offered  to 
prove  that  the  instrument  executed  by  Gran- 
niss  &  Meade  was  executed  under  and  in  pur- 
suance of  the  power  of  attorney  given  to  them, 
and  that  the  plaintiffs  received  their  propor- 
tion of  the  $9,000  specified  in  the  instrument; 
which  evidence  was  objected  to  by  the  plaint- 
iffs' counsel,  so  far  as  the  same  tended  to  prove 
that  the  instrument  executed  by  Granniss  & 
Meade  was  obligatory  upon  the  plaintiffs  as  a 
release.  The  objection  was  sustained,  and  the 
the  evidence  rejected  ;  the  judge,  however, 
ruled  that  if  the  defendants  desired  to  prove 
the  payment  of  any  money  to  the  plaintiffs  as 
a  credit  or  partial  payment,  or  that  the  plaint- 
iffs had  received  a  conveyance  of  land,  or  any 
other  thing,  they  were  at  liberty  to  do  so;  and 
that,  for  that  purpose,  but  not  for  the  purpose 
with  which  it  was  offered  by  the  defendants, 
the  deed  to  Mather  and  the  declaration  of  trust 
were  admissible  in  evidence;  under  which  de- 
cision, however,  no  evidence  was  given  by  the 
defendants.  The  defendants  finally  offered  to 
prove  that  the  note  in  question  was  made  by 
328*]  Thomas  *Evans,  one  of  the  partners  of 
the  firm  of  Thomas  Evans  &  Sons,  in  the  name 
of  the  firm,  for  his  individual  benefit;  that  it 
was  made  in  blank,  as  it  respected  the  amount, 
and  placed  in  the  hands  of  Hill  for  the  purpose 
of  borrowing  money  thereon, for  the  individual 
benefit  of  Thomas  Evans,  and  that  Hill  had  no 
authority  to  fill  the  blank,  or  issue  the  note  for 
any  other  purpose;  and  that,  in  violation  of  the 
trust  confided  in  him,  he  passed  the  note  to  the 
plaintiffs  for  goods  purchased  of  them  for  his 
own  benefit,  without  the  knowledge,  consent  or 
approbation  of  the  defendants,  or  either  of  them ; 
the  defendants  conceded  that  the  plaintiffs  re- 
ceived the  note  from  Hill,  before  its  maturity, 
for  goods  sold  by  them  to  Hill,  and  that  they 
were  holders  for  value;  which  evidence  was 
objected  to  by  the  plaintiffs,  and  rejected  by 
the  judge.  The  counsel  for  the  defendants  in- 
sisted upon  the  state  of  facts  lastly  offered  to 
be  proved,  1.  That  the  note  never  had  legal  in- 
ception or  existence;  and  2.  That  at  all  events, 
the  plaintiffs  could  not  recover  without  prov- 
ing that  all  the  defendants  had  assented  to  the 
making  of  the  note  in  the  name  of  the  firm,  or 
that  it  was  made  for  the  benefit  of  the  firm,  and 
within  the  scope  of  the  partnership  business. 
The  jury,  under  the  direction  of  the  judge,  who 
charged  them  that  the  plaintiffs  were  entitled 
to  recover,  found  a  verdict  for  the  plaintiffs, 
for  the  amount  of  the  note  and  interest.  The 
defendants  having  excepted  to  all  the  decisions 
of  the  judge, except  the  first,  and  to  the  charge 
given  to  the  jury,  applied  to  the  Supreme  Court 
for  a  new  trial,  which  was  denied,  and  judg- 
ment rendered  for  the  plaintiffs.  See  opinion 
delivered  in  that  court,  20  Wend. ,  254.  The  de- 
fendants thereupon  sued  out  a  writ  of  error. 
The  case  was  argued  in  this  court  by 

Mr.  J.  C.  Collier,  for  plaintiffs  in  error. 

Jlfr.J.S.Bosworth,  for  defendants  in  error: 

Points  relied  upon  by  the  plaintiffs  in  error. 

I.  The  Messrs.  Evans,  defendants  below, 
stood  as  between  them  and  Hill,  in  the  relation 
329*]  of  sureties  only;  the  *note  being  an  ac- 
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commodation  note,  and  Hill  the  principal  debt- 
or; and  if  the  holders  of  the  note  made  an  ar- 
rangement to  discharge  Hill  from  his  liability, 
the  sureties  were  of  course  discharged.  5. 
Wend..  85;  17  Id..  214;  9  Id.,  172;  13  Id.,  375; 
11  Id.,  312;  8  East.  576;  Chit.,  Bills,  Phila.  ed. 
of  1826,  301,  347;  Selw.,  N.  P.  4th  ed..  348; 
16  Johns.,  41,  70;  13  Id.,  353;  6  Mass.,  85;  11 
Ves.,  410;  3  Kent,  Com  ,  1st  ed.,  77;  6  Mass., 
430;  10  Johns.,  224,  225;  5  Mass.,  543;  3  Conn., 
213:  1  Cow.,  49;  2R.  S.,  354,  sec.  32;  5  Johns., 
268,  386;  3  Johns.  Cas.,  243;  2  Johns.,  345;  4 
Wend..  360;  3  Id.,  66;  7  Cow.,  224. 

II.  The  deed  and  declaration  of  trust,  and 
the  release  of  Granniss  &  Meade,  offered  upon 
the  trial,  were  properly  admissible  in  evidence, 
and  ought  not  to  have  been  rejected  by  the 
circuit  judge.     1.  The  power  of  attorney  was 
ample,  and  gave  to  Granniss  &  Meade  full 
power  and  authority  to  compound,  to  give  dis- 
charges, and  generally  to  do  all  things  "  as- 
fully  and  amply,  to  all  intents  and  purposes, 
as  Wells  &  Spring  could  do  if  personally  pres- 
ent, or  as  if  the  same  required  more  special  au- 
thority, and  thereby  ratifying  and  confirming 
all  that  the  said  attorney  should  do."    2.  The 
release  acknowledged  the  receipt  of  $9,000  in 
cash,  and  the  individual  note  of  Hill,  and  rec- 
ognized and  provided  for  the  acceptance  of  the 
lands  conveyed  to  H.  Mather,  for  the  benefit  of 
Wells  &  Spring  and  the  other  creditors,  and 
stipulated  to  give  up  to  Hill  the  very  note  in 
question,  and  was  sufficient  proof  of  accord 
and  satisfaction.     These  papers  ought  to  have 
been  admitted,  either  as  part,  of  the  history  of 
the  transaction  or  as  evidence  of  what  had 
been  done,  and  what  bad  been  received,  by  the 
agents  of  the  plaintiffs  below.     Story,  Ag., 
137-142,  143,  n.  145,  150,  151,  152,  154,  n.  2, 
202,  239,  245,  246,  247  ;  1  Gall.,  630  ;  9  Cr., 
453;  8  Pick.,   56;  6  Wend.,  284;  9  Conn., 
545,  555,  556  ;  13  Wend.,  488;  3  Johns.,  70; 
Paine,  Cir.,  252  ;  Poth.  Obi.,  n.  82  ;  10  Wend., 
87,  399  ;  16  Mass.,  461  ;  2  Brod.  &  B.,  452  ;  a 
Chit.  Com.  &  M.L.,  197,  198  ;  12  Wend.,  413, 
417;  15  Johns.,   1  ;  16  Id.,  86,  89;  2  Johns. 
Ch.,  429 ;  8  Cow.,  191  ;  2  *Stark.  Ev.,  [*33O 
24,   34,  594,  595;  1   Str.,  537;  1  Esp.,  142;  2 
Id.,  511  ;  2  Kent,  Com.,  150,  631  ;  8  Greenl., 
442;  Wright,  Ohio,  72;  Ohio,  Cond.,  571  ;  4 
Rawle,  294  ;  4  Taunt.,  511  ;  5  Watts,  490  ;  17 
Wend..  40;  18  Johns.,  122;  12  Id.,  444  ;  18 
Id.,  126  ;  5  Moore  &  P.,  549  ;  11  Johns.,  70  ;  8 
Pick.,  44  ;  Cowp.,  56  ;  2  Camp.,  24. 

III.  The  parol  evidence,  offered  on  the  trial, 
that  the  note  in  controversy  was  an  accommo- 
dation note  given  to  Hill  without  considera- 
tion, and  one  of  the  notes  specified  in  the  dec- 
laration of  trust  and  in  the  release  of  Granniss 
&  Meade,  was  proper  and  ought  not  to  have 
been  rejected.    Johns.  Dig.,  tit.  Evidence,  11^ 
14  Johns.,  210  ;  20  Id.,  239  ;  7  Cow.,  48. 

IV.  The  evidence  offered  on  the  trial,  that 
the  plaintiffs  below  received  their  proportion 
of  the  $9,000,  ought  to  have  been  admitted, 
and  was   improperly  rejected  by  the  circuit 
judge.     4  Wend.,  465  ;  6  Dana,  114  ;  Wright, 
Ohio,  553,  662  ;  5  Moore  &  P.,  549  ;  i  Johns. 
Cas.,  110  ;  7  Cow.,  60  ;  7  Watts,  121. 

V.  The  decision  and  charge  of  the  circuit 
judge,  that  the  plaintiffs  were  entitled  to  re- 
cover the  amount  of  the  note  and  interest,  was 
erroneous. 
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reUed  vpon  by  the  defendants  in  error. 

I.  Theinstrumentof  Dec.  12, 1835,  executed 
by  Granniss  &  Meade  to  Hill,  is,  iu  terms  and 
legal  effect,  their  deed,  and  not  the  deed  of 
\\Clls  &  Spring.    Granniss  &  Meade  covenant 
in  their  own  names,  and  in  their  own  behalf. 
They  do  not  even  designate  themselves  as 
agents,  or  allude  to  Wells  &  Spring  as  inter- 
ested in  or  to  be  affected  by  it.     It  was  there- 
fore properly  rejected.  A  deed  or  other  written 
contract   to  be  obligatory  upon  a    principal, 
when  made  by  an  agent,  must  be  made  and 
executed  in  the  name  of  the  principal.     If  not 
made  in  the  principal's  name,  it  is  not  his  con- 
tract.    It  cannot  be  declared  upon  as  his  con- 
tract, nor  be  shown  to  be  such  by  any  evidence 
extrinsic  to  the  deed  itself.    Moor,  70  ;  Comb's 
case,  9  Rep. .  76,  77 :  Bogarl  v.  De.  Bussy,  6 
Johns.,  94  ;  Stone  v.  Wood,  7  Cow.,  453  ;  Spen- 
cer v.  Field,  10  Wend.,  87  ;  ElweU  v.  Shaw,  16 
331*]  *Mass.,  42  ;  1  Hill's  Law,  155  ;  Apple- 
ton  v.  Binks,  5  East,  148  ;  Mood.  &  M.,  450 ; 
Ducary  v.  Gitt,  5  Mon.,  562,  566-570.     Bibb, 
Ch.  «/.,  dissented,  on  the  grounds  that  in  the 
deed,  the  attorneys  professed  to  act  as  such, 
and  to  convey  the  interest  of  the  principal. 
Stinchfield  v.  Little,  1  Greenl..  231 ;  Coburn  v. 
EUtnwood,  4  N.  H.,  99 ;  I/xk  v.  Alexanders,  1 
Hawk.,   412;  2  Id..   155;  S.    C.,   Harper  v. 
Hampton,   1    Harr.  &   J.,    622,  708,  and  see 
Smith  v.  Perry,  Id.,  706.  No  different  rule  ap- 
pears to  have  been  adopted  in  any  State  of  the 
Union. 

II.  The  same  rule  is  applied  to  the  composi- 
tion and  release  of  a  debt.  If  the  release  is  not 
in  the  name  of  the  principal,  it  is  void.  Moor, 
818  ;  Clarke's  Lessee  v.  Courtney,  5  Pet.,  319. 

1.  No  instrument  in  writing  can  be  substan- 
tially varied,  or  contradicted  in  its  legal  im- 
port, except  a  mere  technical  receipt.     Kellogg 
v.   Richards,   14  Wend.,    116.     The  deed   of 
Granniss  &  Meade  contains  covenants  to  do 
various  acts  in  futuro,  and  to  abstain  from 
doing  others,  and  is  in  all  respects  unlike  a 
mere  receipt.  "  Since  a  bill,  note  or  deed  may 
be  concluded  by  an  agent,  such  instruments, 
•when  so  concluded,  if  they  express  to  be  made 
for  the  principal,  will  bind  him,  but  otherwise 
not,  because  no  evidence  will  be  admitted  to 
control  their  purport."  Com.  Dig.  Attorney,  c, 
14,  U,  3. 

2.  Such  testimony  is  not  only  contrary  to  the 
statute  of  frauds,  but  to  the  maxims  of  the 
common  law.    The  general  rule,  that  such  ev- 
idence is  inadmissible,  "  ought  not  to  be  a  sub- 
ject of  discussion.     It  is  as  well  grounded  in 
reason  and  policy  as  in  authority."    1  Johns. 
Ch.,  429  :  Staekpole  v.  Arnold,  11  Mass.,  27; 
Arfridxon  v.  Ladd,  12  Id.,  173.  A  written  con 
tract,  signed  and  sealed,  merges  in  itself,  all 
preliminary  conversations,  all  understandings, 
and  intendmentsof  the  parties.  It  becomes  the 
test  of  the  parties'  liabilities.    It  is  the  sole  ev- 
idence of  their  rights  growing  out  of  the  trans- 
action of  which  it  speaks.     It  is  the  parties' 
record,  their  protection  against  fraud,  the  un- 
certainty of  memory,  the  death  or  perjury  of 
332*J  witnesses.     That  persons  not  *named, 
or  alluded  to  in  it,  can  be  shown  by  parol,  to 
be  the  principals,  and  then  be  charged  by  force 
of  the  instrument  itself  in  all  respects  as  if  they 
•were  the  persons  actually  executing  it,  is  too 
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preposterous  to  be  argued.  Such  a  doctrine 
would  overturn  all  authority,  violate  common 
sense,  destroy  all  certainty  and  security  in  hu- 
man transactions,  and  open  the  door  to  frauds 
and  perjuries.  Erwin  v.  Saunders.  1  Cow.,  249; 
Austin  v.  Saioyer,  9  M^89  ;  Pattison  v.  Hull, 
Id..  747.  753  ;  and  see  cases  cited  in  1  Coud. 
Rep.  Sup.  C.  U.  S.,  171,  n. 

III.  The  circuit  judge  expressly  permitted 
the  defendants  to  show,  and  the  plaintiffs  made 
no  objection  to  their  showing,  a  payment  in 
whole  or  in  part,  of  the  note  in  suit,  either  by 
an  actual  receipt  by  Wells  &  Spring  of  a  part 
of  the  $9,000,  or  by  a  conveyance  of  land,  or 
anything  else.  The  defendants  below  declined 
doing  this,  and  insisted  on  having  the  instru- 
ment admitted  in  evidence  as  the  act  and  deed 
of  Wells  &  Spring,  and  as  operating  suo  pro- 
prio  vigort,  as  a  full  compromise  and  discharge 
of  the  note  in  suit.     The  circuit  judge  ruled 
that  the  matters  offered  to  be  proved  were  not 
admissible  for  such  a  purpose  ;  but  might  be 
proved  to  establish  a  payment ;  the  defendants 
declined  going   into  the  evidence  with  that 
view.     This  was  their  own  fault.    They  knew 
no  such  defense  could  be  made  out  of  the  true 
facts  of  the  case.     Hence  it  became  necessary 
for  them  to  conclude  and  estop  Wells  &  Spring 
from  recovering,  by  force  of  the  deed  itself, 
without  regard  to  the  truth  of  the  case.  If  this 
effect  could  not  be  given  to  it,  they  had  no  de- 
fense. 

IV.  The  deed  of  Dec.  12  was  also  properly 
rejected,  because  the  power  of  attorney  is  spe- 
cial. The  creditors  only  authorize  Granniss  & 
Meade  to  sue  for,  compromise  and  discharge 
debts  owing  to  and  detained  from  them  "  by- 
Samuel  8.  Hill."    This  note  was  in  Wells'  & 
Spring's  hands  a  debt  against  Thomas  Evans  & 
Sons  only.     They  parted  with  goods  on  its 
credit.  It  had  some  eight  months  to  run  when 
the  deed  of  Dec.  12  was  executed.  The  makers 
were  perfectly  responsible.     Hill  had  failed  in 
October.     Why  *should  Granniss  &  [*333 
Meade  conjecture  either  frpm  the  terms  of  the 
letter  of  attorney  or  the  pecuniary  condition  of 
Evans  &  Sons,  or  from  any  other  facts  appear- 
ing in  the  case,  that  they  had  power  to  effect 
Wells'  and   Spring's  rights  as  to  this  note  ? 
Why  compromise  a  demand  perfectly  good  ? 
Before  it  could  become  Hill's  debt,  or  he  could 
be  chargeable  on  account  of  it  to  Wells  & 
Spring,  the  makers  must  fail  to  pay  the  note, 
and  he  must  be  charged  as  indorser.     It  was 
not  to  compromise  notes  against  third  persons 
which  these  creditors  had  bought  that  Granniss 
&  Meade  were  made  their  attorneys,  but  to  ad- 
just and  settle  the  debts  "due,  owing  and  pay- 
able (to  them)  and  detained  from  them  by  Sam- 
uel S.  Hill."  All  the  general  grant  of  power  is 
declared  to  be  given  "for  that  purpose."  Hence 
if  the  deed  had  been  executed  in  the  name  of 
Wells  &  Spring,  it  could  have  no  operation  on 
the  note  in  suit.  Rossiter  v.  Ros*iter,8  Wend.  ,494. 

V.  The  defendants  in  error  having  been  ad- 
mitted to  be  bona  fide  holders  of  the  note  for 
value,  in  the  usual  course  of  trade,  their  title 
could  not  be  impeached  by  the  evidence  of 
fraud  in  the  inception  of  the  note  offered  by 
the  defendants  below  ;  and  that  evidence  was, 
therefore,  properly  excluded. 

After  advisement,   the  following  opinions 
were  delivered  : 
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By  the  Chancellor.  It  was  conceded  upon 
the  trial  that  the  plaintiffs  were  Ihebonafide 
holders  of  the  note  in  question,  for  a  valuable 
consideration  ;  having  received  the  same  from 
Hill,  the  payee,  in  the  due  course  of  business, 
in  payment  for  good^  delivered  to  him  at  the 
same  time.  Therefore,  it  was  no  defense  what- 
ever to  the  suit,  that  Hill  had  received  the  note 
for  a  special  purpose,  or  that  one  of  the  part- 
ners had  lent  the  credit  of  the  firm  without  the 
knowledge  and  consent  of  his  copartners,  as 
there  was  nothing  in  the  nature  of  the  trans- 
action to  apprise  the  plaintiffs  that  it  was  not 
a  note  given  by  the  defendants  to  Hill  for  a 
copartnership  debt.  It  cannot  be  denied  that 
334*J  the  judge  *at  the  trial  gave  to  the  de- 
fendants the  utmost  latitude  of  proving  the 
payment  of  any  money  to  the  plaintiffs,  or  to 
their  agents,  or  any  land  or  other  thing  as  a 
credit  or  payment,  either  by  Hill  or  by  any 
other  person  ;  and  that  he  only  meant  to  ex- 
clude the  proof  offered  as  legal  evidence  of  a 
release,  or  as  a  good  accord  and  satisfaction  of 
the  whole  debt.  The  decision,  too,  was  made 
in  terms  which  it  was  impossible  for  the  coun- 
sel for  the  defendants  to  misunderstand.  It  is 
evident,  therefore,  that  the  defendants  were 
unwilling  to  have  a  share  of  the  $9, 000  applied 
on  this  note,  either  because  they  wished  to  re- 
tain a  right  to  proceed  in  the  name  of  Hill 
against  Granniss  &  Meade,  upon  the  supposi- 
tion that  they  had  rendered  themselves  person- 
ally liable  under  their  agreement  of  Dec.  12, 
1835  ;  or,  which  is  more  probable,  that  they 
were  conscious  that  no  part  of  the  $9,000  was 
received  on  account  of  this  particular  debt  due 
to  the  plaintiffs.  The  only  real  question  for 
consideration,  therefore,  is  whether  the  evi 
dence  offered  was  sufficient  to  establish  a  tech- 
nical release  of  the  debt,  or  an  accord  and  satis- 
faction thereof. 

As  a  release,  it  certainly  was  not  valid, either 
in  form  or  in  substance.  I  am  inclined  to  think 
the  learned  judge  who  delivered  the  opinion  of 
the  Supreme  Court,  is  right  in  supposing  that 
one  of  two  copartners  can  execute  a  power  un- 
der his  own  seal,  authorizing  his  attorney  to 
release  a  debt  due  to  the  firm.  But  there  was 
no  evidence  offered  in  this  case  to  show  that 
the  power  of  attorney  executed  by  Spring,  for 
himself  and  his  copartner,  was  intended  to  ap- 
ply to  this  note  ;  which,  at  the  time  of  the  ex- 
ecution of  that  power,  was  not  a  debt  due, 
owing  and  payable  to.  the  firm  of  Samuel  S. 
Hill .  and  to  such  debts  alone  the  power  applies. 
There  was  not  even  an  offer  to  show  that  Spring, 
at  the  time  he  gave  that  power,  knew  that  this 
was  an  accommodation  note, so  that  Hill  would 
in  equity  be  bound  to  pay  the  note  to  relieve 
the  drawers,  although  he  might  not  be  charged 
as  indorser.  Besides  :  as  a  power  to  execute  a 
release  under  seal,  which  will  discharge  a  debt 
without  actual  satisfaction, must  itself  be  under 
seal,  a  release  which  was  not  authorized  by  the 
power  under  which  it  was  intended  to  be  exe- 
335*]  cuted,  *cannot  be  made  good  by  a  sub- 
sequent parol  ratification  thereof.  Story,  Ag., 
237,  sec.  242. 

Again  ;  the  instrument  offered  in  evidence 
in  this  case  as  a  release  of  the  debt  was  not  exe- 
cuted in  the  names  of  the  plaintiffs,  or  of  either 
of  them, or  by  Granniss  &  Meade  as  their  agents 
or  attorneys  ;  nor  were  the  plaintiffs  named, or 
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even  alluded  to  in  that  instrument.  Where  a 
contract  is  not  necessary  to  be  in  writing  to 
give  it  validity,  the  constituent  may  be  bound 
by  an  agreement  of  his  agent  which  is  in  fact 
made  for  his  benefit,  although  he  is  not  named 
at  the  time,  and  sometimes  where  he  is  not 
known  to  the  party  with  whom  his  agent  con- 
tracts ;  and  even  where  it  is  necessary  for  the 
contract  to  be  in  writing  to  give  it  validity,  the 
constituent  may  be  bound  by  it,  if  it  appear  in 
any  part  of  the  instrument  that  it  was  intended 
to  be  executed  by  his  agent  for  him,  in  the 
character  of  agent  merely.  Story,  Ag.,  143, sec. 
154,  and  cases  cited.  But  where  it  is  necessary 
that  the  instrument  to  be  executed  by  an  at- 
torney under  a  power  should  operate  as  the 
deed  of  the  constituent,  under  seal,  to  convey 
an  estate  or  interest,  or  to  release  a  right,  with- 
out a  full  compensation  received  or  secured  to 
be  paid,  it  must  not  only  appear  to  have  been 
executed  by  the  agent  for  the  principal,  but  it 
must  be  executed  in  his  name,  so  as  to  make  it 
his  deed.1  Though,  if  the  deed  is  actually 
made  in  the  name  of  the  principal  and  pur- 
ports upon  its  face  to  be  his  deed,  and  not  the 
deed  of  the  attorney  or  agents  for  the  principal 
merely,  it  is  not  necessary  that  a  particular 
form  of  words  should  be  used  in  the  execution 
thereof.  Wilkesv.  Baek,  2  East,  142;  Appteton 
v.  Binks,  5  Id.,  148.  A  parol  agreement  for  the 
release  of  a  debt  without  satisfaction,  or  upon 
receiving  apart  thereof  only.frpm  the  debtor.is 
not  valid, either  at  law  or  in  equity,  without  a  re- 
lease under  seal ;  and  parol  evidence  to  show  that 
an  instrument  which  is  not  a  release  was  in- 
tended to  be  such,  is  inadmissible.  Harrison 
v.  Close,  2  Johns.,  448;  Acker  v.  Phoenix,  4 
Paige,  305.  The  offer  in  this  case,  therefore, 
to  prove  by  parol  that  the  instrument  [*336 
executed  by  Granniss  &  Meade  was  intended  to 
be  something  different  from  what,  upon  its 
face,  it  purported  to  be,  was  entirely  inadmis- 
sible for  the  purpose  for  which  it  was  offered  ; 
and  the  evidence  was  properly  rejected  by  the 
judge. 

Nor  was  all  or  any  of  the  testimony  offered 
in  this  case  sufficient  to  show  an  accord  and 
satisfaction  of  the  debt  for  which  the  suit  was 
brought.  If  the  deed  from  Hill  to  Mather, 
when  taken  in  connection  with  the  declaration 
of  trust  executed  at  the  same  time,  was  not  ab- 
solutely void,  as  made  upon  trusts  not  author- 
ized by  the  Revised  Statutes,  so  as  to  convey 
no  interest  whatever  to  the  trustee,  Mather  was 
not  bound  to  convey  the  land  to  these  plaint- 
iffs or  to  any  other  persons  for  their  benefit. 
Neither  had  he  any  right  to  do  so,  as  it  would 
have  been  a  direct  violation  of  his  trust.  By 
the  terms  of  that  trust,  he  was  to  convey  to  the 
holders  of  this  note  of  Thomas  Evans  &  Sons, 
the  four  parcels  of  laud  described  in  the  dec- 
laration of  trust,  only  in  case  such  holders 
would  receive  the  lands  in  full  payment.  If 
they  should  decline  taking  the  same  in  full  pay- 
ment and  discharge,  then  they  were  to  be  of- 
fered to  Evans  &  Sons,  upon  their  taking  them 
in  full  satisfaction  of  their  liability;  and  if 
they  declined  taking  the  lands,  and  releasing 
Hill  from  his  liability  on  the  note,  the  trustee 
was  to  sell  or  mortgage  such  lands  for  the  ben- 
efit of  the  class  of  creditors  named  therein, 

l.-See  The  Bank  of  the  Metropolis  v.  Guttechlick, 
14  Pet.,  19. 
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with  a  further  trust  as  to  the  surplus,  to  in 
demnify  Sanford  and  pay  all  Hill's  other  cred- 
itors. Hill,  therefore,  had  no  right  to  change 
the  nature  of  these  trusts  afterwards,  especial- 
ly by  parol.  so  as  to  authorize  a  transfer  to 
these  plaintiffs  or  to  their  agents  in  part  pay- 
ment of  this  note;  or  rather  as  security  for  the 
new  note,  which  he  was  to  give  for  the  balance 
of  the  debt  when  this  note  was  given  up.  The 
verbal  agreement,  therefore,  which  this  instru- 
ment was  probably  intended  to  be  evidence  of, 
even  if  it  had  not  been  void,  so  far  as  related 
to  the  conveyance  of  the  lands  under  the  Stat- 
ute of  Frauds,  was  a  mere  executory  agreement 
amounting  to  an  attempted  accord,  but  no  sat- 
isfaction of  the  debt.  The  law  is  well  settled, 
that  an  accord  without  satisfaction  is  no  bar 
337*]  to  the  'recovery  of  the  debt.  Fitch  v. 
Button,  5  East.,  280;  1  Rolle,  Abr.,  tit.  Accord, 
pi.  11-13  ;  9  Co.  (Th.  &  Fr.),  79  b,  n.  E.  If 
the  conveyance  to  Mather  was  valid,  there  will 
probably  be  no  difficulty  in  the  plaintiffs  in 
error  getting  the  lands,  or  the  proceeds  there- 
of for  their  indemnity,  in  conformity  with  the 
provisions  of  the  trust;  and  if  any  part  of  the 
$9,000  was  intended  to  apply  towards  this  debt, 
they  would  have  had  the  full  benefit  thereof, 
if  they  had  not  declined  to  avail  themselves  of 
the  offer  which  was  made  to  them  upon  the 
trial. 

I  think,  therefore,  that  the  judgment  of  the 
court  below  was  not  erroneous,  and  that  it 
should  be  affirmed. 

By  Senator  Edwards.  The  principal  ques- 
tion in  this  case  is,  was  the  instrument  exe- 
cuted by  Granniss  &  Meade  admissible  in  evi- 
dence for  the  purposes  for  which  it  was  offered 
by  the  defendant's  counsel  ?  I  have  no  doubt 
that  the  power  of  attorney  to  Granniss  &  Meade 
was  sufficient  to  enable  them  to  make  the  com 
promise  and  to  release  the  note;  for  they  were 
authorized  by  it  to  do  and  perform  everything 
proper  and  necessary  in  the  premises,  as  fully 
and  amply  to  all  intents  and  purposes  as  the 
parties  themselves  could  do  were  they  person- 
ally present,  or  as  they  might,  if  the  same  re- 
quired more  special  authority;  but  the  question 
is,  did  they  execute  the  release  in  due  form,  to 
discharge  the  note  in  controversy?  The  coun- 
sel wished  to  introduce  the  release  to  show 
they  were  acting  in  the  capacity  of  agents,  or 
attorneys,  and  thereby  bound  their  principals, 
but  the  release  shows  no  such  thing.  It  shows 
they  were  acting  in  their  individual  capacity, 
and  their  principals  are  nowhere  even  named 
in  the  release.  The  agent,  to  bind  the  princi- 
pal by  deed  in  writing,  must  execute  the  deed 
in  the  name  of  the  principal.  There  is  no  law 
better  settled  or  more  uniformly  declared  in 
the  whole  code  of  jurisprudence  than  this,  and 
none  that  has  so  uniformly  received  the  sanc- 
tion and  approbation  of  the  various  judicial 
tribunals  of  this  country.  Combes'  case.  9  Co., 
76,  pt.  9,  is  the  first  case  upon  this  point,  and 
has  been  quoted  with  approbation  by  almost 
every  judicial  tribunal  to  which  this  subject 
338*J  has  since  *been  presented!  In  that  case 
it  was  resolved  by  the  court,  "That  where  any 
one  has  an  authority  as  attorney  to  do  any  act, 
he  ought  to  do  it  in  his  name  who  gives  the  au- 
thority; for  he  appoints  the  attorney  to  be  in 
his  place,  and  to  represent  his  person,  and, 
therefore,  the  attorney  cannot  do  it  in  his  own 
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name,  nor  as  his  proper  act,  but  in  the  name 
and  as  the  act  of  him  who  gave  the  authority." 
In  Elwett  v.  Shaw,  16  Mass.,  46,  the  court  say 
the  authority  of  Coinbe*  case  is  not  at  all  shaken 
by  modern  decisions  :  all  concur  in  laying  it 
down  as  an  indispensable  requisite  to  give  va- 
lidity to  a  deed,  executed  by  an  attorney,  that 
it  should  be  made  in  the  name  of  the  principal. 
InWelvh  v.  Parish,  1  Hill,  8.  C.,  161,  the  court 
say,  Combes'  case  seems  to  have  laid  the  found- 
ation for  the  rule  which  has  been  followed 
ever  since.  See,  also,  Stone  v.  Wood,  7  Cow., 
453  ;  Spencer  v.  Field,  10  Wend.,  87 ;  Colburn 
v.  Elwood,  4  N.  H.,  102;  Harper  v.  Hampton, 
1  Har.  &  J.,  710.  Lockv.  Alexanders,  1  Hawk, 
412;  Com.  Dig.,  tit.  Attorueys,  C.14;  Frontin  v. 
Small,  3  Ld.  Raym.,  1418;  WiUcs  v.  Back,  2 
East,  142;  Story,  Ag.,  187;  2  Kent,  Com.,  «31, 
n.  c.  Numerous  other  cases  and  authorities 
might  be  referred  to,  but  it  is  needless  to  mul- 
tiply them  in  support  of  a  principle  of  law  sa 
well  settled  and  universally  known. 

As  the  instrument  itself,  therefore,  was  not 
admissible  as  legal  evidence  to  bind  the  prin- 
cipals, ought  the  parol  testimony  which  was  of- 
fered to  explain  it,  to  have  been  received  ?  This 
was  a  written  instrument  under  seal, a  deed, one 
one  of  the  most  sacred  instruments  known  to 
the  law.  What  was  the  object  of  the  parol  tes- 
timony ?  It  was  to  show  that  a  deed  which 
did  not  purport  to  be  executed  by  Granniss  & 
Meade  as  agents,  was  so  executed  by  them;  that 
a  deed  which  did  not  profess  to  bind  their 
principals,  did  bind  them;  and  thereby  con- 
vert the  instrument  under  seal  into  a  totally 
different  one,  and  thus  contravene  one  of  the 
most  sound  and  salutary  rules  of  evidence. 
There  is  no  rule  better  settled  than  that  which 
declares  that  parol  evidence  is  inadmissible  to 
contradict  or  substantially  vary  the  legal  im- 
port of  a  written  agreement,  and  especially  one 
under  *seal.  In  the  case  of  Stevens  v.  [*339 
Cooper,!  Johns.  Ch.,  429,  Chancellor  Kent  says: 
"  This  general  rule  is  certainly  not  to  be  ques- 
tioned or  disturbed.  It  ought  not  to  be  a  sub- 
ject of  discussion."  Stackpole  v.  Arnold,  11 
Mass.,  28  ;  Kellogg  v.  Richards,  14  Wend.,  11(J. 
Again;  it  is  said  in  Com.  Dig.,  tit.  Attorneys, 
C,  14,  n.  8,  that  "  since  a  bill  or  note  may  "be 
concluded  by  agent,  such  instruments,  when 
so  concluded,  if  they  express  to  be  made  for 
the  principal,  will  bind  him;  but  otherwise 
not,  because  no  evidence  will  be  admitted  to 
control  their  purport.".  For  these  reasons  it 
clearly  appears  to  me  that  the  court  was  righ  t 
in  excluding  the  parol  testimony  offered  to  ex- 
plain the  release,  or  instrument,  executed  by 
Granniss  &  Meade. 

From  the  view  I  have  taken  of  this  case,  as 
I  do  not  consider  Hill  discharged  by  the  in- 
strument executed  by  Granniss  &  Meade,  it  is 
unnecessary  to  consider  the  first  point  raised 
by  the  counsel  for  the  plaintiffs  in  error;  nor 
is  it  necessary  to  consider  the  third  point  raised 
by  him  under  his  offer  to  prove  that  the  note 
was  an  accommodation  note,  lent  to  Hill  with- 
out consideration,  inasmuch  as  the  note  was 
transferred  to  bonafide  purchasers  for  a  valu- 
able consideration. 

I  am  for  affirming  the  judgment  of  the  Su- 
preme Court. 

By  Senator  Verplanck.  I  think  the  judge 
at  the  trial,  and  the  Supreme  Court  on  the  mo- 
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lion  to  set  aside  the  verdict,  were  right  in  con- 
sidering the  sealed  instrument  executed  by 
Oranniss  &  Meade  as  insufficient  in  itself,  as 
a  release  of  the  debt  binding  upon  those  whom 
they  are  alleged  to  have  represented  as  princi- 
pals. It  was  executed  in  their  own  names  and 
without  any  mention  of  the  plaintiffs  below  as 
their  principals.  The  doctrine  is  well  settled 
that  every  written  contract  made  by  an  agent 
should,  in  order  to  be  binding  upon  the  prin- 
cipal, purport  on  its  face  to  be  made  by  him, 
and  should  be  executed  in  his  name  and  not  in 
the  name  of  his  agent ;  this  is  held  most  strict- 
ly as  to  all  instruments  under  seal.  The  decis- 
ions carry  this  rule  to  a  greater  length  than 
would  now  be  deemed  necessary  or  expedient. 
If  the  question  were  now  within  the  discretion 
34O*]  *of  the  courts,  greater  latitude  would 
doubtless  be  allowed,  but  as  the  law  stands, 
this  strictness  as  to  sealed  instrumeuts  can  only 
be  relieved  by  legislative  interference,  as  has 
bee~n  done  in  some  of  the  States  of  the  Union. 
If  from  the  circumstances  of  the  case  this 
transaction  requires  for  its  validity  the  legal 
and  technical  operation  of  a  sealed  instrument, 
so  that  this  release  (supposing  it  had  been  made 
in  the  name  of  the  presumed  principals)  could 
have  been  good  only  under  seal,  then  this  rule 
unquestionably  applies  in  all  its  rigor  ;  and  it 
would  require  the  solemnity  of  a  deed  to  give 
it  efficacy,  if  the  facts  were  that  the  undertak- 
ing on  the  part  of  the  party  to  be  discharged 
had  not  been  executed,  or  if  it  was  meant  as  a 
release  of  a  larger  sum  upon  payment  of  a 
smaller.  20  Johns.,  78.  But  it  has  been  urged 
that  the  seal  and  formality  of  a  deed  were  here 
mere  surplusage,  and  that  rejecting  the  seal, 
the  instrument  was  merely  a  paper  in  the  nat- 
ure of  a  receipt,  and  en  titled  to  be  more  lenient- 
ly construed.  The  courts,  whilst  they  have  ad- 
hered with  little  relaxation  to  the  literal  rule 
•of  the  old  law,  in  respect  to  bonds,  convey 
ances,  or  other  instruments  to  the  legal  opera- 
tion of  which  the  formality  of  a  deed  is  essen- 
tial have  given  a  much  more  liberal  exposition 
of  less  formal  writings,  and  more  especially  to 
those  intended  as  the  evidence  of  ordinary  com- 
mercial transactions.  "In  such  cases,  in  further- 
ance of  the  public  policy  of  encouraging  trade, 
if  it  can  upon  the  whole  instrument  be  collect- 
ed, that  the  true  object  and  intent  are  to  bind 
the  principal,  and  not  merely  the  agent,  courts 
of  justice  will  adopt  that  construction  of  it, 
however  informally  it  may  be  expressed."  I 
state  the  rule  as  it  has  been  deduced  by  Judge 
Story,  in  his  treatise  on  Agency,  ch.  7,  sec. 
154,  from  numerous  cases  decided  within  the 
present  century,  since  the  beginning  of  which 
this 'more  liberal  interpretation  has  been  forced 
upon  courts  by  the  necessities  of  trade  and  the 
gross  hardship  of  the  old  doctrine  when  ap- 
plied to  informal  and  hastily  written  papers. 
•On  examining  these  authorities  it  will  indeed 
be  found,  as  the  learned  commentator  says,  by 
no  means  "easy  to  reconcile  all  the  cases  in  the 
books  on  this  subject."  Nevertheless,  I  be- 
341*]  lieve  he  has  *stated  the  true  principle 
to  be  deduced  from  them, and  I  would  willingly 
aid  in  lending  the  authority  of  this  court  toes 
tablish  so  salutary  a  rule. 

Nor  should  I  hesitate  to  apply  the  same  use- 
ful rule  of  interpretation  of  sealed  instruments, 
whenever  the  seal  was  not  absolutely  essential 
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to  their  legal  efficacy,  that  is  to  say,  whenever 
that  was  undertaken  to  be  done  by  dged,  which 
could  as  well  be  done  by  any  written  evidence 
of  a  simple  contract.  But  the  difficulty  of  the 
present  case  is,  that  allowing  this  rule  other- 
wise to  apply,  the  stipulation  or  release  is  so 
drawn,  that  it  can  not  be  inferred,  from  the  in- 
strument alone,  that  its  intent  was  to  compro- 
mise on  behalf  of  the  plaintiffs  below,  and  that 
it  was  not  merely  a  special  undertaking  of  Gran- 
niss  &  Meade,  to  arrange  the  affairs.  Nor  is 
this  made  more  clear  by  comparing  the  instru- 
ment with  the  power  of  attorney,  under  which 
they  were  authorized  to  compromise  with  Hill, 
for  it  is  by  no  means  apparent  there,  that  such 
a  contract  as  this  was  within  the  power  granted. 
It  is  even  possible  thai  other  facts  might  show 
this  to  have  been  an  independent  contract  on 
the  part  of  these  agents.  As  a  release,  there- 
fore, obligatory  in  itself  upon  the  plaintiffs  be- 
low, I  think  the  instrument  invalid.  It  is  bind- 
ing personally  on  the  agents  who  signed  it,  not 
upon  the  principals  who  can  be  known  only 
from  conjecture  or  circumstantial  inference. 

It  strikes  me,  however,  that  there  is  another 
and  different  view  to  be  taken  of  this  case.  So 
far  as  we  can  judge  from  the  evidence  offered 
and  excluded  as  well  as  that  admitted,  it  may 
have  been  that  there  was  an  actual  compro- 
mise made  by  these  attorneys  with  Hill,  and  a 
stipulation  to  discharge  and  return  all  the  notes 
indorsed  and  used  by  him  for  his  own  accom- 
modation, of  which  the  note  on  which  the  suit 
was  brought  was  one.  This  compromise,  wheth- 
er within  the  authority  given  and  power  con- 
fided to  the  agents  or  not  ;  whether  appearing 
on  the  face  of  it  to  be  made  by  the  principals 
or  not,  if  afterwards  assumed  and  ratified  by 
the  principals,  would  be  good.  Such  ratifica- 
tion would  be  proved  by  accepting  from  Hill 
the  several  proportions  of  the  money  paid  by 
him,  with  knowledge  of  *the  stipula  [*342 
tion  entered  into  by  their  agents.  Whenever 
the  principal  with  knowledge  of  the  facts  rat- 
ifies the  acts  of  his  agent,  he  will  be  bound  as 
fully  by  his  contract,  as  if  he  had  originally 
given  him  direct  authority  for  that  very  pur- 
pose. The  ratification  relates  back  to  the  very 
beginning  of  the 'transaction.  "A  subsequent 
sanction,"  says  Ch.  J.  Best,  "is  considered  the 
same  thing,  in  effect,  as  an  assent  at  the  time." 
4  Bing. ,  722.  Now  this  ratification  may  be  ev- 
idenced by  acts  as  well  as  by  words.  Thus,  if 
an  agent  employed  to  purchase  goods  at  a  lim- 
ited price,  exceeds  his  instructions,  and  the 
principal  with  full  knowledge  of  the  facts,  re- 
ceives the  merchandise,  it  is  presumed  that  he 
intends  to  ratify  the  transaction.  Story,  Ag., 
sec.  253  and  cases  cited  in  n.  4.  So  if  an  agent 
sells  goods  below  his  limits  and  sends  an  ac- 
count to  his  principal  who  draws  for  the 
amount  of  sales;  this  amounts  to  a  ratification 
of  the  sale.  4  Mas. ,  296  ;  see,  also,  Soamea  v. 
Spencer,  1  Dowl.  &  R.,32.  If,  then,  the  plaint- 
iffs below  received  their  share  of  payment  on 
their  agent's .  contract,  or  compromise,  know- 
ing what  it  was,  they  affirmed  the  whole,  and 
made  it  their  own  ;  for  it  has  been  held  in  re- 
peated decisions  ever  since  the  old  case  of  Wil- 
son v.  Poulter,  2  Str.,  859.  that  the  principals 
cannot  affirm  the  acts  of  their  agent  in  part 
and  avoid  the  remainder.  I  am,  therefore,  of 
opinion,  that  it  was  competent  for  the  defend- 
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ants  below  to  introduce  evidence  to  prove  that 
the  plaintiffs  had  received  their  proportion  of 
the  moneys  paid  by  Hill,  with  such  probable 
knowledge  of  the  terms  on  which  they  were 
paid,  as  would  ratify  the  accord  made  by  Gran- 
niss  &  Meade ;  that  it  was  next  competent 
for  them  to  show  that  these  terms  had  been 
complied  with  by  Hill;  and  the  release,  as  it  is 
called,  would  then  be  good  evidence  of  what 
these  terms  were. 

I  am  aware  that  it  can  be  objected  to  this 
view  of  the  ratification  of  the  compromise  by 
the  acts  of  the  parties,  in  receiving  partial  pay 
ments  or  otherwise,  that  it  is  questionable 
whether  a  deed  can  be  ratified  by  any  mere  ac- 
quiescence or  act  short  of  a  similar  deed.  But 
I  apply  to  the  present  case  the  distinction  al- 
ready mentioned,  and  which  is  pointed  out  by 
343*]  *the  high  authority  I  have  cited,  that 
the  strict  rule  as  to  sealed  instruments  applies 
only  when  the  seal  and  formality  of  a  deed  are 
essential  to  the  legal  effect  of  the  writing. 
When  it  is  not  so,  the  instrument  is  to  be  treat- 
ed as  any  other  written  stipulation.  But  if  this 
should  be  doubted,  there  is  yet  another  view 
which  is  sanctioned  by  much  and  strong  au- 
thority. The  ratification  is  not  of  the  mere  in- 
strument itself,  but  of  the  agreement  of  which 
the  instrument,  is  the  evidence.  This  distinc 
tion  between  the  effect  of  deeds,  notes,  bonds 
and  other  written  instruments  in  themselves, 
and  as  evidence  of  contracts,  is  familiar  to  our 
law.  They  may  be  void  in  themselves  and  yet 
good  to  prove  a  loan  or  a  contract.  The  dis- 
tinction was  originally  taken  by  Ld.  Mansfield 
and  his  associates,  in  Robinson  v.  Bland,2Burr., 
1080,  and  has  since  been  often  adopted  in  our 
own  courts.  Thus  it  was  held  in  the  Supreme 
Court  and  in  this  court,  in  the  Ins.  Co.  v.  Kip, 
8  Cow. ,  25,  that  certain  notes  were  void  as  ne- 
gotiable paper,  yet  that  the  loan  of  which  they 
were  evidence  was  not  void.  So  again,  in  4 
Wend.,  654.  the  court  say  :  "A  note,  though 
illegal  and  incapable  of  being  the  foundation 
of  an  action,  may  still  be  used  in  evidence.  It 
is  void  only  as  a  security,  but  competent  evi- 
dence under  the  money  counts."  On  the  same 
ground,  in  a  late  English  case,  Bayley  /.  said: 
"If  there  be  a  debt  independent  of  the  deed, 
the  amount  of  which  is  to  be  ascertained  by 
the  deed,  the  existence  of  the  deed  will  not  pre- 
vent the  party  recovering  that  debt  upon  the 
common  money  counts."  Here  the  contract  it- 
self is  ratified,  not  the  deed  as  such,  though 
the  terms  of  the  contract  are  ascertained  by 
the  instrument  under  seal. 

This  view  of  the  law,  without  contradict- 
ing former  decisions,  appears  to  me  calculated 
to  produce  a  just  and  equitable  result,  not 
only  in  the  present  instance  but  in  many  sim- 
ilar cases.  There  is  but  one  objection  to  it  of 
much  weight,  and  that.though  apparently  sup 
ported  by  authority,  will,  I  think,  upon  exam- 
ination, prove  unsound.  It  is  said  by  Judge 
Cowen:  "The  legal  effect  of  the  instrument 
was  to  bind  Granniss  &  Meade  personally.and 
evidence  that  it  was  intended  to  bind  others 
would  violate  the  rule  which  forbids  the  vary- 
344*]  ing  *of  a  written  instrument  by  proof 
aliunde."  The  general  rule,  unquestionably, 
is,  that  "parol  evidence  is  inadmissible  to  con- 
tradict or  substantially  vary  the  legal  import 
of  a  written  agreement."  1  Johns.  Ch.,  425. 
1*8 


Or  to  use  the  language  of  a  more  recent  decis- 
ion, "A  written  contract,  with  or  without  a 
seal,  cannot  be  contradicted  or  varied  by  oral 
testimony."  This  is  certainly  true,  and  yet  the 
inference  of  Judge  Cowen  does  not  follow.  As 
respects  the  parties  to  the  written  contract,  it 
is  invariably  true  that  oral  testimony  shall  not 
be  admitted  to  discharge  the  liability  so  in- 
curred, or  to  vary  the  terms  or  conditions  of 
the  bargain.      All  prior  negotiations  between 
the  parties  are  presumed,  and  reasonably  so, 
to  be  merged  in  the  written  stipulations.     But 
such  written  stipulations  do  not  of  necessity 
exclude  parol  testimony  as  to  any  rights  of 
either  party,  growing  out  of  the  same  transac- 
tion but  against  a  third  party.  There  are  many 
cases  arising  in  every  day's  affairs  where  jus- 
tice and  policy  as  well  as  judicial  authority  re- 
quire that  principals  should  be  charged  on  pa- 
rol evidence,  if  the  creditor  elect  so  to  do,  al- 
though a  contract  had  been  written  and  signed 
by  an  agent  so  as  to  make  himself  personally 
liable  to  the  same  creditor  and  in  the  same 
transaction.     Thus  an  agent  who  exceeds  his 
powers  and  in  that  transaction  draws  a  bill  of 
exchange,  is  liable  on  his  personal  undertak- 
ing, yet  parol  testimony  is  admissible  to  show 
that  the  principal  ratified  such  transaction, 
and  he  too  becomes  liable  on  the  contract.  Shi. 
ras  v.  Morris,  8  Cow.,  61;  see,  also,  Rossiter  v 
Rossiler,  8  Wend.,  494.  Again;  an  agent,  buy- 
ing without  disclosing  his  principal,  and  giv' 
ing  a  bill  of  exchange  upon  which  his  princi" 
pal's  name  does  not  appear,  is  liable  himself' 
on  his  bill,  but  the  principal  may  still  be  liable 
also  for  the  goods  bought,  if  on  parol  proof 
the  jury  are  warranted  to  say  that  the  goods 
were  not  sold  on  the  exclusive  credit  of  the 
agent.    10  Wend.    271.     On  the  other  hand, 
where  the  seller  of  goods  has  elected  to  give 
credit  to  an  agent  instead  of   the  person  for 
whom  he  bought,  parol  evidence  has  been  al 
lowed  to  show  on  whose  credit  the  articles 
were  bought,  in  the  form  of  a  written  order 
from  the  principals,  enumerating  the  articles 
and  stating  the  terms  of  payment.*This[*34S 
was  so  held  in  a  very  leading  case  on  the  law 
of  agency,  Paterson  v.  Gandtutequi,  15  East,  62. 
So,  also,  it  is  held,  both  in  England  and  here, 
that  if  the  master  of  a  ship,  by  a  written  con- 
tract in  his  own  name,  contract  for  repairs,  he 
is,  of  course,  liable  on  his  written   undertak- 
ing, and  parol  proof  of  ownership  will  also 
make  the  owner  liable.  The  same  rule  applies 
to  a  bottomry  bond,  to  charter  parties,  and  to 
bills  of  lading.     Abb.  Ship.,  pt.  2,  ch.  2,  8;  S 
Kent,  Com.,  162,  168.  In  the  common  case  of 
a  charter-party,  executed  by  the  master  of  a 
ship,  it  is  not  doubted  that  his  owner  is  bound 
by  the  contract  in  some  form  or  other;  but  it 
is  a  little  doubted  that  the  master  may  be  sued 
on  it  as  bis  own  deed.  Indeed,  nothing  is  more 
common  than  for  a  contract  to  be  made  by 
which  the  agent  is  personally  bound, and  which 
yet  is,  ex  cawequenli,  binding  on  the  principal 
also,  although  not  a  direct  party  to  the  instru- 
ment. Story,  Ag.,  sec.  278.    In  these  and  nu- 
merous other  cases,  oral  proof  of  interest,  of 
ownership  or  of  ratification,  which  would  not 
be  admitted  to  explain  away  the  written  agree- 
ments or  negotiable  paper  of  an  agent  thus 
binding  himself,  will  yet  be  admitted  to  charge 
some  other  person  with  a  similar  liability.  The 
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written  instrument  is  held  to  merge  all  former 
conversations,  negotiations  and  explanations 
between  the  parties  privy  to  it,  but  it  should 
not  and  does  not  control  the  rights  of  either 
party  against  another  person  responsible  on 
the  same  account,  with  whom  no  written  agree- 
ment has  been  directly  made.  The  writing  is 
to  such  third  person  a  negotiation  inter  alios 
and  can  only  be  received  as  inferential  evi- 
dence touching  his  liabilities,  not  as  exclusive 
of  all  other  testimony.  The  law  will  not  per- 
mit parties  to  contradict,  by  external  evidence, 
their  own  written  contract.  This  is  a  sound 
principle  of  legal  policy,  but  surely  it  does  not 
follow  from  this  that  the  written  contract  be- 
tween A  and  B,  which  is  conclusive  as  to  them, 
must  be  of  necessity  so,  as  to  the  proof  of  any 
rights  or  claims  of  A  against  C,  merely  be- 
cause they  grow  out  of  the  same  business. 
Numerous  as  are  the  authorities  and  decisions 
for  the  exclusion  of  parol  evidence  offered  in 
order  to  discharge  the  liability  of  persons  bound 
346*]  by  their  own  written  agreement,  *I 
have  found  but  one,  11  Mass.,  27,  which  ex 
tends  the  doctrine  so  as  to  make  the  written 
evidence  of  one  man's  liability  on  a  contract 
exclusive  of  all  parol  testimony  of  the  liability 
of  another  on  the  same  matter.  This,  as  I  have 
already  shown,  is  contradicted  by  many  well 
settled  decisions,  and  I  conceive  that  the  equi- 
ty of  the  present  cause  demands  that  it  should 
be  added  to  the  number. 

On  the  whole  of  the  matter,  my  opinion  is, 
that  if  the  defendants  below  could  show  by 
parol  proof  that  the  plaintiffs  had  ratified  or 
assumed  by  their  acts  or  assent  the  bargain, 
of  which  the  release  under  seal  signed  by  the 
agents  themselves  contained  the  terms,  such 
proof  should  have  been  admitted;  that  the  re- 
lease itself  should  be  admitted  in  evidence  of 
the  terms  of  the  compromise  so  ratified  or  as- 
sumed; and  that  it  was  then  competent  to  show 
the  performance  of  those  terms  by  part  pay- 
ments, making  a  new  note  or  security,  or  by 
conveyance  of  lands. 

As  the  judge  at  the  trial  refused  to  admit 
the  release  in  evidence,  or  to  allow  proof  of 
the  payments  as  made  under  it  for  any  other 
purpose  than  as  a  credit  or  partial  payment, 
and  regarded  the  conveyance  of  the  lands  as 
admissible  only  for  the  same  purpose,  I  think 
the  judgment  of  the  Supreme  Court  sustaining 
his  opinion  should  be  reversed,  and  a  new  tri- 
al granted. 

After  reading  the  above  opinion,  Senator 
Verplanck  added  in  substance  as  follows: 

The  opinion  just  read  by  me  was  prepared 
without  anticipating  a  difficulty  as  to  the  ef- 
fect and  validity  of  the  compromise,  which 
has  just  been  stated  by  the  Chancellor;  it  is, 
that  the  conveyance  of  the  lands  in  trust  by 
Hill  is  a  nullity,  being  to  convey  to  certain 
creditors  in  satisfaction  of  debts;  and  in  case 
of  their  refusal  to  accept,  then  to  sell  or  mort- 
gage for  their  general  benefit — which  is  not 
among  the  trusts  enumerated  in  the  Revised 
Statutes,  as  valid.  This  objection  was  not  tak- 
en in  argument  before  us,  nor  is  it  noticed  in 
the  opinion  of  the  Supreme  Court.  I  have, 
therefore,  great  reluctance  to  enter  into  the 
discussion  of  the  point,  even  had  I  given  it 
greater  attention  than  I  have  done  as  it  would, 
347*]  *in  this  indirect  way  and  without  ar- 
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gument,  perhaps,  affect  other  and  greater  ques- 
tions of  our  yet  unsettled  law  of  trusts  under 
the  Revised  Statutes. 

I  can  therefore  only  express  my  opinion, as  at 
present  advised,  that  the  conveyance  in  trust 
to  sell  or  mortgage  in  certain  alternatives, does 
pass  a  legal  estate  to  the  grantee;  that,  in- 
dependently of  that  estate,  the  trust  to  convey 
in  satisfaction  of  prior  debts,  though  in  itself 
probably  void  as  a  trust,  is  yet  good  as  a  spe- 
cial power  in  trust.  It  falls  within  the  defini- 
tion of  the  statute.  "It  is  an  authority  to  do 
some  act  in  relation  to  lands  in  the  creation  of 
estates,  which  the  owner  granting  such  power 
might  himself  lawfully  perform."  1  R.  S.,732, 
sec.  74.  It  is  special,  because  "the  persons  to 
whom  the  disposition  of  the  lands  under  the 
power  is  to  be  made  are  designated;  and  ac- 
cording to  the  95th  section,  it  is  also  a  special 
power  in  trust.  If  so,  the  instrument  is  valid 
and  effectual  for  all  the  purposes  of  the  com- 
promise, especially  when  the  grantee  of  the 
power  tendered  its  full  and  legal  execution. 

As,  however,  the  consideration  of  the  legal 
effect  and  character  of  the  instrument,  as  well 
as  of  the  conditions  of  the  compromise  and  of 
their  actual  or  tendered  performance  were  ex- 
cluded by  the  judge,  I  think  that,  independ- 
ently of  the  correctness  of  my  view  of  the  le- 
gal character  of  the  instrument,  a  new  trial 
should  be  granted. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed?  the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Furman,  Haw- 
kins, Hull,  Hunt,  Huntington,  Maynard,  Nich- 
olas, Peck,  Powers,  Skinner,  Sterling,  Verplanck, 
Works— 13. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR,  and  Senators  Edwards, 
H.  A.  Livingston,  Paige,  Wager — 6. 

Whereupon,  the  judgment  of  tJie  Supreme 
Court  was  reversed,  and  a  venire  de  novo 
awarded. 

Reversing— 20  Wend.,  251. 

Principal  and  agent— Sealed  contract  by  ayent, 
when  binds  'principal.  Explained— 7  Abb.  N.  C.,  11. 

Cited  in— 4  Hill,  365 ;  9  Barb.,  529 :  22  Barb.,  243 ;  30 
Barb.,  223  ;  6  How.  Pr..  2,  473 ;  42  How.  Pr.,  346 ;  1 
Duer,  96 : 4  Duer,  36 : 7  Rob.,  406 ;  39  Wis.,  626. 

General  liability  of  principal  for  acts  of  aaent.  Cit- 
ed in-9  Paige,  193 ;  13  N.  Y,,  315 : 47  N.  Y.,  213  ;  51  N. 
Y.,  377 ;  66  Barb.,  193 : 10  How.  Pr.,  18 ;  14  Mich.,  135. 

Ratification— Proof  andrebuttal  of.  Distinguished 
-1  Lans.,  287  :  75  N.  Y.,  387. 

Cited  in-5  N.  Y.,  242 ;  10  N.  Y.,  341 ;  64  N.  Y.,  364  (21 
Am.  Rep..  620);  9  Barb.,  245;  14  Mich.,  135;  37  Ana. 
Dec.,  219  (12  N.  H.,229). 

Accord  and  satisfaction.  Cited  in— 10  N.  Y.,  441 ; 
10  Barb.,  375. 

Parol  evidence— Admtssibility  of—  37  N.  Y.,  95 ;  4 
Trans.  App.,  353 ;  7  Hun,  365 ;  57  How.  Pr.,  105. 


*THE  COMMERCIAL  BANK  OF  [*348 
BUFFALO 

KORTRIGHT. 

Corporations — Refusal  to  Permit  Transfer  of 
Stock  on  Books — Assumpsit  Lies — Measure  of 
Damages  —  Blank  Transfer,  Valid — Holder 
may  Fill  Blanks — Transfer  Good  as  Between 

NOTE— 1.  Corporations— Transfer  of  stocH  contrary 
to  restrictions  in  the  charter  or  by-laws—  Effect  of. 

Restrictions  in  the  charter  or  by-laws  of  a  corpora- 
tion, as  to  the  transfer  of  stock,  are  for  the  security 
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the  Parties,  though  not  Remttered  on  tfie  Stock 
Boole— Statute— Proof  of  Custom  of  Transfer 
ring  Stock,  Admissible— Acts  of  Acknowledged 
Af/tnts  of  the  Corporation  Bind  It— Principal 
and  Agent — Dissenting  Opinion  by  Chancellor . 

An  action  of  assumpsit  lies  against  a  corporation 
for  refusing  to  permit  a  transfer  of  stock  upon  its 
books :  and  the  measure  of  damages  is  the  full  value 
of  tin-  stock  at  Its  highest  price  at  any  time  between 
the  refusal  and  the  commencement  of  the  suit. 
(jiuvre  :  might  not  the  time  have  been  extended  to 
the  tiny  of  trial? 

A  blank  transfer  of  a  certificate  of  stock,  where 
the  holder  has  affixed  his  name  and  seal  upon  the 
back  of  the  certificate  is  valid :  and  the  transferee 
is  authorized  to  fill  it  up  by  writing  a  transfer  and 
a  power  of  attorney  over  the  signature. 

Proof  of  custom  as  to  the  mode  of  transferring 
stock  is  admissible. 

A  corporation  is  bound  by  the  acts  of  its  acknowl- 
edged agents  in  the  common  transactions  of  the 
corporation.although  the  appointment  of  the  agents 
be  not  evidenced  by  the  records  of  the  corporation. 

A  transfer  of  stock  in  a  moneyed  corporation  is 
good  as  between  the  vendor  and  purchaser  although 
not  registered  in  the  transfer  book  of  the  corpora- 
tion, notwithstanding  a  statutory  provision.that  no 
transfer  shall  be  valid  unless  so  registered ;  the  evi- 
dence of  right  to  the  stock  as  between  the  parties 
themselves  not  being  within  the  purview  of  the 
statute. 

A  principal  is  bound  by  the  act  of  his  agent  in  dis- 
posing of  his  property  where  the  latter  is  furnished 
with  the  external  indicia  of  right  to  dispose  of  it, 
notwithstanding  that  he  may  have  deviated  from 
the  secret  instructions  of  his  principal.* 

Citations— 1  Mees.  &  W.,  310:  2  Gale,  48 ;  Stat,  1834, 
p.  265;  3  Paige,  350;  2  Wh.,  391 ;  2  Conn.,  579;  Stat., 
1830,  p.  79,  sec.  16 :  2  Doug.,  523,  524 ;  1  Beawan,  183 ; 
3  Mass..  364 ;  8  Pick.,  90 ;  13  Johns.,  175 ;  14  Johns., 
349 :  12  Johns.,  161 ;  Story,  Agen.,  sees.  52,  127, 133 ; 
p.  117,  n.  1 :  118, 119,  n..-  15  East,  44  ;  12  Wh.,  64.  74 ;  22 
wend.,  215 ;  1  Anst..  222,  229 ;  4  Johns.,  54 ;  6  Cow., 
60 ;  8  Cow.,  118 ;  13  Wend.,  587  ;  5  Mass.,  536 ;  3  Cow., 
84:  2  East.  211;  9  Cow.,  697;  Bull.  N.  P.,  49;  Gilb. 
Ev.,  265 ;  Stark  Ev.,  pt.  4,  p.  1508. 

~P  RROR  from  the  Supreme  Court.  Kortright 
Jj  brought  an  action  of  assumpsit  against  the 
Commercial  Bk.  of  Buffalo,  for  the  refusal  of 
the  Bank  to  permit  a  transfer  to  be  made  upon 
its  books  of  100  shares  of  stock,  standing  there 
in  the  name  of  Pierre  A.  Barker.  Oct.  1,  1834, 
Barker  being  the  holder  of  a  certificate  of  stock, 
signed  by  the  cashier  of  the  Commercial  Bk. 
of  Buffalo,  stating  that  he  was  entitled  to 
100  shares  of  the  value  of  $100  each,  in 
349*]  *the  capital  stock  of  that  Bank,  trans- 
ferable only  on  the  books  of  the  Bank  by 
Barker,  or  his  attorney,  on  surrender  of  the 
certificate — sent  the  certificate,  together  with 
his  promissory  note  for  $10,000,  as  collateral 
security  to  one  Bartow,  who  was  at  that  time 
cashier  of  the  Commercial  Bk.  at  Albany,  to 
obtain  a  loan  of  $10,000.  Before  transmitting 

•KThe  Chancellor,  who  delivered  a  dissenting  opin- 
ion in  this  case,  holds,  that  where  the  charter  of  a 
moneyed  corporation  contains  a  provision  that  no 
transfer  of  its  stock  shall  be  valid,  unless  registered 
in  the  books  of  the  corporation, that  an  unregistered 
transfer  does  not  convey  the  legal  title  to  the  stock, 


the  certificate  of  stock,  he  indorsed  upon  It  his 
name,  to  which  he  attached  a  seal.  Oct.  2, 
1885,  at  the  City  of  N.  Y.,  an  agent  of  Bartow 
negotiated  the  certificate  of  stock  above  men- 
tioned, and  other  stocks, by  delivering  the  same 
to  the  plaintiff,  from  whom  he  obtained  a  loan 
of  $25,000.  The  plaintiff  gave  a  receipt  for  the 
stocks  promising  to  return  the  same  on  repay- 
ment of  the  $25,000  with  interest,  on  demand, 
after  30  days  from  the  date  of  his  receipt.  B;ir 
tow  absconded  on  the  day  that  the  plaintiff 
advanced  the  money,  and  the  latter  filled  up 
the  blank  transfer,  by  writing  over  the  name 
and  seal  of  Barker  an  assignment, transferring 
the  stock  to  himself,  and  constituting  8.  A. 
Sherwood,  attorney,  to  do  all  necessary  acts  to 
perfect  the  transfer.  Nov.  2,  1835,  Sherwood 
went  to  the  Bank  at  Buffalo,  and  requested  per- 
mission to  transfer  the  stock, which  was  refused 
by  the  original  stockholder,  who  was  then  act- 
ing as  president  of  the  Commercial  Bk.,  on  the 
ground  of  apprehended  difficulty  in  respect  to 
the  note  for  $10,000,  which  had  not  been  trans- 
ferred to  the  plaintiff.  On  the  trial,  however, 
it  appeared  that  Barker  had  obtained  possession 
of  the  note,  and  that  this  suit  was  probably  de- 
fended for  the  benefit  of  the  Commercial  Bk. 
of  Albany,  who  claimed  that  Bartow  had  gone 
off  their  debtor  to  a  large  amount.  When 
Barker  refused  to  permit  the  transfer  on  the 
books  of  the  Bank,  he  conceded  that  he  had 
received  the  $10,000  of  Bartow,  and  offered  to 
pay  that  sum  to  Sherwood,  which  was  declined 
to  be  accepted.  It  was  proved,  that  from  Jan- 
uary to  June,  1836,  the  stock  of  this  Bank 
ranged  as  high  as  from  150  to  300  per  cent. ad- 
vance. A  witness  for  the  plaintiff  testified  that 
he  was  acquainted  with  the  business  of  trans- 
ferring *stocks,  having  been  in  that  [*35O 
business  20  years, and  that  it  was  the  universal 
usage  in  the  City  of  N.  Y.,  and  in  other  places, 
to  transfer  stocks  by  blank  indorsements,  or 
blank  powers  of  attorney;  that  he  had  been  in 
the  habit  of  transferring  in  this  manner  stocks 
of  nearly  all  the  States  of  the  Union,  and  that 
stocks  are  frequently  sent  in  like  manner  to 
England  ;  to  this  evidence  the  defendants  ex- 
cepted.  The  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover,  and  that  the 
rule  of  damages  was  the  highest  price  that  the 
stock  bore  at  any  time  after  the  demand  for 
permission  to  make  the  transfer  on  the  books 
of  the  Co., and  before  the  commencement  of 
the  suit.  The  defendants  also  excepted  to  the 
charge  of  the  judge,  and  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $13,536.35. 

but  merely  confers  an  equitable  interest  in  it,  and 
that,  subject  to  all  previously  existing  equities.  He 
further  holds,  that  the  plaintiff  was  not  entitled  to 
sustain  an  action  at  law,  and  that  if  such  action  did 
lie  the  utmost  extent  of  the  plaintiff's  claim  would 
be  for  the  depreciation  in  the  value  of  the  stock. 


of  the  company  and  that  of  third  persons.  Trans- 
fers contrary  to  such  restrictions  are  valid  as  be- 
tween the  parties.  See  the  report  of  the  above  case 
of  Commercial  Hank  v.  Kortright  in  the  court  be- 
low. 20  Wend.,  91;  Bank  of  Utica  v.  Smalley,  2  Cow.. 
770 :  Gilbert  v.  Manchester  Iron  Co.,  11  Wend..  627 : 
Smith  v.  American  Coal  Co.,  7  Lans.,  317  :  Brisbane 
v.  D.  L.  &  M.  Ry.  Co..  25  Hun,  438;  Quiner  v.  Mar- 
blehead  Social  Ins.  Co.,  10  Mass..  476;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick..  90:  Black  v.  ZacharFe,  44  U. 
8.  (3  How.).  483 :  Farmers'  Bank  v.  Iglebart,  6  Gill, 
50:  Alvord  v.  Smith,  5  Pick.,  232;  Fox  v.  Clifton,  6 
Bing.,  776 ;  9  Bing..  115. 
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The  assignee  acquires  no  greater  interest  than  that 
pojwewed  by  the  OMtonor.  Mechanics'  Bunk  v.  N.  Y. 
&  N.  H.  Ry.  Co.,  13  N.  Y.,  599;  McCready  v.  Uumsey, 
6  Duer,  574 ;  Stebbins  v.  Phrenlx  Ins.  Co..  3  Paige, 
350;  James  v.  Woodruff,  10  Paige,  541 ;  Union  Bank 
v.  Laird,  15  U.  S.  (2  Wh.),  390. 

Transfer  in  hlank— Holder  may  fitt  blank.  In  con- 
nection with  the  above  case  of  Commercial  Bank  v, 
Kortright,  see  Bridgeport  Bank  v.  N.  Y.,  etc.,  Ry. 
Co.,  30  Conn.,  231 :  Lcavitt  v.  Fisher,  4  Duer.  1. 

2.  Sales— Default ft  v  vendor  an  contract  for  future 
deliver}/— Meaxure  of  damages.  For  a  full  discussion, 
see  Clark  v.  Pinney,  7  Cow.,  681,  note. 
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The  defendants  applied  to  the  Supreme  Court 
for  a  new  trial,  which  was  refused,  and  judg- 
ment rendered  for  the  plaintiff.  The  defend- 
ants thereupon  sued  out  a  writ  of  error.  See 
the  opinion  of  the  Chief  Justice  delivered  in  the 
Supreme  Court.  20  Wend.,  93,  et  seq.  The 
case  was  argued  in  this  court  by, 

Messrs.  J.  Van  Buren  and  S.  Stevens, 
for  plaintiffs  in  error. 

Messrs.  S.  Sherwood  and  D.  B.  Ogden, 
for  defendant  in  error. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  first  objection  to 
the  right  of  the  plaintiff  below  to  recover  against 
the  Bank  is,  that  there  was  not  a  sufficient  de- 
mand of  the  right  to  transfer  the  shares  on  the 
books  of  the  Bank.  This  objection  is  as  to  a 
mere  matter  of  form,  and  clearly  is  not  well 
taken.  Although  Barker, as  the  owner  of  shares 
standing  in  his  name  on  the  books  of  the  Co., 
but  which  he  had  made  an  equitable  hypoth- 
ecation of  to  secure  the  payment  of  the  note  to 
Bartow,  had  a  personal  interest  to  protect,  he 
was  still  the  president  of  the  Bank  ;  and  if 
Kortright  was  entitled  to  an  absolute  transfer 
35 1  *  J  of  the  stock  to  himself  upon  the  *books 
of  the  Corporation,  notwithstanding  the  objec- 
tion of  Barker  in  his  individual  capacity.I  have 
no  doubt  that  the  demand  made  of  him  at  the 
Bank  as  the  president  of  the  Co.,  was  a  suffi- 
cient demand  upon  the  Corporation.  An  indi- 
vidual who  is  bound  to  make  a  formal  demand, 
is  not  obliged  to  hunt  up  the  directors  of  a  cor- 
poration for  the  purpose  of  having  some  one 
appointed  who  is  authorized  to  comply  with 
his  legal  demand.  It  is  sufficient  for  him  to 
apply  at  the  bank  during  the  usual  hours  of 
business,  and  make  his  demand  upon  the  offi 
cers  and  clerks  who  may  be  in  attendance 
there  ;  and  in  case  they  are  not  authorized  to 
transact  that  particular  business,  they  must 
either  refer  him  to  the  proper  officer  in  the 
bank,  or  procure  the  attendance  of  such  offi- 
cer, or  of  the  Board  of  Directors,  if  necessary, 
without  any  unreasonable  delay.  The  trans- 
ferring the  shares  of  the  capital  stock  on  the 
books  of  a  bank, is  a  matter  of  ordinary  occur- 
rence ;  and  in  the  absence  of  any  proof  to  the 
contrary,  it  may  be  fairly  presumed  that  the 
principal  officer  or  clerk  in  attendance  at  the 
bank,  during  the  usual  hours  of  business,  is 
authorized  to  permit  such  a  transfer  when 
proper.  In  the  case  of  Kirton  v.  Braithwaite, 
1  Mees.  &  W.,  310;  S.  C.,2  Gale,  48,  where  an 
attorney  wrote  to  a  debtor  that  unless  payment 
of  the  demand  due  was  made  at  his  office  by  a 
particular  day  a  suit  would  be  commenced,  it 
was  held  that  a  tender  to  the  clerk  of  the  at- 
torney at  the  office,  in  the  absence  of  the  at- 
torney, was  a  good  tender,  although  the  clerk 
had  no  special  direction  to  receive  the  money; 
that  the  letter  authorizing  the  money  to  be  paid 
at  the  office,  contained  an  implied  authority  to 
the  clerk  having  charge  of  the  office,  in  the 
absence  of  the  attorney  to  receive  the  money. 
The  charter  of  the  Bank  in  the  present  case.hav- 
ing  authorized  the  owners  of  stock  to  sell  and 
transfer  it  on  the  books  of  the  Corporation,  it 
is  the  duty  of  the  directors  to  see  that  some 
proper  officer  of  the  institution,  usually  in  at- 
tendance at  the  Bank,  is  duly  authorized  to 
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allow  such  transfer  when  proper  to  be  made  ; 
and  it  is  no  excuse  to  say  that  they  have  neg- 
lected that  duty,  or,  that  when  a  demand  was 
made  at  the  Bank,  the  persons  in  attendance 
there  neglected  to  inform  *the  person  [*352 
making  the  demand,  who  was  the  officer  or 
clerk  to  whom  that  particular  duty  had  been 
assigned. 

As  important  principles  are  involved  in  this 
case  I  shall  pass  over  the  second  point,  which 
is  also  a  question  more  of  form  than  of  sub- 
stance ;  though  I  have  great  doubts  whether 
the  letters  of  Tillinghast  were  not  written  as 
the  attorney  of  Barker  in  his  individual  char- 
acter merely.  If  so,  they  clearly  were  not  evi- 
dence against  the  Bank,  notwithstanding  Bar- 
ker was  one  of  its  officers.  Neither  shall  I 
express  a  definitive  opinion  upon  the  question 
whether  a  corporation  is  bound  at  its  peril  to 
settle  the  conflicting  claims  of  third  persons  to 
shares  of  its  capital  stock,  where  the  person  in 
whose  name  the  stock  is  standing  denies  the 
right  of  another  who  claims  to  be  his  attorney 
to  transfer  it ;  even  if  such  was  proved  to  be 
the  law  by  the  custom  of  Wall  St. 

The  27th  section  of  the  Act  incorporating 
this  Co., declares  in  express  terms  that  no  trans- 
fer of  any  stock  in  the  Corporation  shall  be 
valid,  until  such  transfer  shall  have  been  reg- 
istered in  a  book  to  be  kept  for  that  purpose  by 
the  directors  of  such  Corporation.  Stat.  1834, 
p.  265.  Proof  of  a  custom  of  Wall  St., or  even 
of  a  general  custom, to  make  a  transfer  of  stock 
by  a  bank  indorsement  upon  the  scrip  issued 
by  the  Corporation,  cannot,  therefore,  make 
that  a  legal  transfer  which  a  public  statute  has 
declared  shall  not  be  valid  until  it  has  been 
duly  intimated  upon  the  books  of  the  Corpo- 
ration. As  well  might  a  custom  to  take  3  per 
cent,  per  month, or  more  or  less  than  that  sum, 
according  to  the  pressure  in  the  money  mar- 
ket in  Wall  St.,  be  received  as  evidence  that 
such  an  agreement  was  valid,  notwithstanding 
the  usury  laws,  and  I  have  no  doubt  such  a 
custom  might  be  as  easily  proved  as  the  cus- 
tom in  question  here;  as  both  depend  upon  the 
usages  of  brokers.  In  the  case  of  Stebbins  v. 
Ins.  Co.,  3  Paige,  350;  I  had  occasion  to  exam- 
ine the  question  as  to  the  legal  effect  of  a  trans- 
fer of  stock  not  intimated  upon  the  books  of 
the  Co.,  where  by  the  charter  of  the  Corpora- 
tion a  transferor  registry  of  the  transfer  upon 
the  books  of  the  Co. ,  was  necessary  to  make 
*such  transfer  valid ;  and  I  then  arrived  [*353 
at  the  conclusion  that  by  such  a  transfer  the 
assignee  did  not  obtain  a  legal  title  to  the 
stock,  but  merely  an  equitable  lien;  subject  to 
all  prior  equities  which  existed  in  favor  of  any 
other  person  from  whom  such  assignment  was 
obtained.  Indeed,  it  would  be  impossible  to 
give  any  other  effect  to  such  a  transfer  with- 
out rendering  the  provision  of  the  statute  a 
dead  letter.  A  similar  decision  was  made  by 
the  Supreme  Court  of  the  U.  S.  in  the  case  of 
the  Bk.  v.  Laird,  2  Wh.,  391.  And  in  the 
case  of  Marlborough  Mfg.  (70.  v.  Smith,2Conn., 
579,  where  the  stockholders  were  personally  lia- 
able  for  the  debts, the  Supreme  Court  of  Conn, 
held  that  an  absolute  transfer  of  stock  not  in- 
timated upon  the  books  of  the  Corporation, 
was  not  a  legal  transfer,  and  did  not  make  the 
assignee  a  stockholder  of  the  Co.  so  as  to  ren- 
der him  liable  for  its  debts.  Indeed,  the  Leg- 
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islature  of  this  State,  when  they  wished  to  re- 
strain the  negotiability  of  the  certificates  of 
deposit  of  N.Y.  Life  Ins.  and  Trust  Co.,  so  as 
to  prevent  them  from  forming  a  part  of  the 
currency  or  circulating  medium  of  the  State, 
supposed  it  to  be  merely  necessary  to  insert  a 
provision  in  the  Act  of  incorporation  that  such 
certificates  should  only  be  transferable  on  the 
books  of  the  Co., according  to  such  regulations 
as  the  directors  should  establish,  in  the  same 
manner  as  the  stock  was  made  transferable.  I 
recollect  distinctly  of  being  applied  to  by  a 
committee  of  the  Senate  on  the  subject  (as  the 
principal  object  of  the  Legislature  in  granting 
that  Act  of  incorporation  was  to  provide  a  safe 
place  for  the  investment  of  funds  belonging  to 
suitors  of  the  Court  of  Chancery, and  of  infants 
whose  funds  were  under  the  protection  of  that 
court,  and  of  the  surrogates),  and  that  this 
amendment  was  inserted  for  the  express  pur- 
pose of  preventing  a  custom  of  Wall  St. or  any 
other  custom,  making  that  negotiable  by  a 
blank  transfer,  which  the  Legislature  had  de 
termined  should  not  be  negotiable  by  mere  in- 
dorsement or  delivery.  Stat.  1830,  p.  79,  sec. 
16.  And  for  this  reason,  when  I  was  subse- 
quently applied  to  by  the  company  to  allow 
them  to  modify  their  by-law  on  this  subject, in 
354*]  relation  to  stocks  *and  certificates  held 
abroad,  I  consented  to  it  only  upon  condition 
that  it  was  confined  to  transfers  made  abroad, 
and  that  such  transfers  should  be  intimated 
upon  the  books  of  the  Go's,  agent  in  London, 
at  the  time  of  the  transfer;  and  that  transcripts 
of  such  transfers  should  be  sent  and  entered 
upon  the  books  of  the  Co.  here.  See  By-law  of 
Dec.  5,  1837.  It  is  not  probable  that  such  an 
application  would  have  been  made,  or  the  by- 
laws altered  by  the  directors  of  the  Corpora- 
tion.one  of  whom  is  now  a  distinguished  mem- 
ber of  this  court,  if  they  had  supposed  a  cus- 
tom among  brokers  and  money  dealers  was 
paramount  to  a  positive  law  of  the  State. 

As  a  general  rule,  the  Court  of  Chancery 
will  not  interfere  to  compel  a  specific  perform 
ance  of  a  sale  of  stock.  But  an  agreement  to 
transfer  certain  specified  shares,  founded  upon 
a  good  consideration  actually  paid  therefor, or 
an  actual  hypothecation  thereof  for  the  pay 
ment  of  a  specified  debt,  but  not  intimated  on 
the  books  of  the  Co..  although  it  does  not  trans- 
fer the  legal  title  to  the  stock,  is  a  good  equi- 
table transfer  or  hypothecation  thereof,  which 
will  give  to  such  assignee  a  preferable  claim 
over  any  person  who  has  not  a  prior  equity, 
unless  he  has  obtained  a  legal  title  to  the  stock 
by  an  actual  assignment  upon  the  books  of  the 
Corporation  without  notice  of  such  equity. 
This  is  upon  the  maxim  that  where  the  equi- 
ties of  the  parties  are  equal,  and  neither  has  a 
legal  title,  be  who  is  first  in  time  is  strongest 
in  right.  Qui  prior  eat  in  tempore,  potfor  eat  in 
jure.  And  as  the  delivery  of  the  scrip  to  Bar- 
tow  with  a  blank  indorsement  thereon,  to  se- 
cure the  payment  of  Barker's  note,  gave  to  him 
an  equitable  lien  upon  this  stock  to  that  extent, 
so  the  subsequent  delivery  of  the  scrip  to  Kort- 
right,  for  the  security  of  Barlow's  debt  fo  him, 
transferred  an  equitable  interest  to  the  same 
extent,  as  a  pledge  not  merely  of  I  he  stock  but 
also  of  the  $10,000  note  for  which  Bartow 
held  the  scrip  in  security.  I  have  no  doubt, 
therefore,  as  between  Kortright  and  the  Com- 
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menial  Bk.  of  Albany,  or  any  other  creditors 
of  Bartow,  that  the  equity  of  Kortright  is  tin 
strongest;  the  legal  title  to  the  stock  being  still 
*in  Barker.so  that  neither  of  the  claim  [*355 
ants  under  Bartow  has  any  legal  title  to  the 
same. 

I  am  satisfied,  however,  that  Kortright  mis- 
took both  bis  legal  and  equitable  rights,  in 
supposing  that  he  was  entitled  to  have  the 
stock  transferred  to  himself  upon  the  books  of 
the  Corporation,  and  that  the  Supreme  Court 
was  clearly  wrong  in  supposing  that  he  was 
entitled  to  recover  against  the  plaintiffs  in  er- 
ror the  full  value  of  that  stock,  in  an  action  of 
assumpsit  for  refusing  to  permit  a  transfer, 
when  Barker  who  had  hypothecated  the  stock 
to  Bartow  tendered  the  agent  of  Kortright  the 
whole  amount  for  which  it  was  pledged.  The 
case  of  Kirton  v.  Breathwaite,  to  which  I  have 
before  referred  for  another  purpose,  shows 
that  if  Sherwood,  the  agent  of  Kortright,  was 
authorized  to  demand  a  transfer  of  the  stock 
on  the  books  of  the  Co.,  upon  the  ground  that 
the  money  for  which  it  had  been  equitably  hy- 
pothecated by  Barker  was  not  paid,  a  tender 
to  him  of  that  money  was  good  so  as  to  make 
it  the  duty  of  the  Bank  to  refuse  to  permit  the 
transfer  when  that  tender  was  not  accepted. 
Although  Barker,  from  the  situation  in  which 
he  was  placed  as  president  of  the  Bank,  and  as 
the  individual  owner  of  the  stock,  was  neces- 
sarily obliged  to  act  in  both  capacities,  his  dif- 
ferent acts  must  be  referred  to  his  rights  and 
duties  in  each  capacity,  in  the  same  manner  as 
if  some  other  person  had  been  present  as  the 
financial  officer  of  the  Bank,  while  he  was  at- 
tending to  his  individual  rights  merely.  The 
tender  must,  therefore,  be  considered  as  hav- 
ing been  made  by  him  individually,  and  that 
tender  being  refused,  the  Bank  would  have 
been  liable  to  him  personally,  if  it  had,  with- 
out his  consent,  permitted  his  stock  to  be  trans 
ferred  to  another  person  under  the  instrument 
and  power  upon  the  scrip,  which,  as  he  truly 
stated,  had  been  filled  up,  as  an  absolute  sale 
of  the  stock,  without  authority. 

The  case  of  Rex\.  Bk.  of  England,  2  Doug., 
524,  referred  to  in  the  opinion  of  the  Chief 
Justice,  is  not  an  authority  to  show  that  an  ac- 
tion of  assumpsit  will  lie  in  this  case,  even  if 
Kortright  was  entitled  in  equity,  as  against 
Barker,  to  have  the  stock  transferred  to  himself 
absolutely.  By  referring  to  that  case,  it  will 
be  seen  that  the  suit  was  *brought  by  [*35O 
the  legal  owners  of  the  stock;  not  for  refusing 
to  permit  them  to  have  the  stock  transferred  to 
themselves,  but  for  refusing  to  permit  them  to 
transfer  the  stock  to  some  other  person.  They 
were  the  executors  of  the  executor  of  the  de- 
cedent, in  whose  name  the  stock  stood  upon 
the  books  of  the  Co.,  and  the  legal  title  was, 
therefore,  in  them  by  operation  of  law.  I  am 
not  prepared  to  say  there  is  not  an  implied 
agreement  between  a  corporation  and  its  stock- 
holders, that  they  shall  be  permitted  to  trans- 
fer their  stock  upon  the  corporation  books, 
where  such  a  transfer  is  necessary  to  complete 
the  title  of  the  purchaser,  as  the  effect  of  such 
a  refusal  might  deprive  the  owner  of  the  stock 
of  the  power  of  selling  it  for  its  full  value. 
But  an  executor  who  holds  a  legal  title,  cer- 
tainly has  no  right  to  insist  upon  transferring 
the  stock  into  his  own  name.  In  the  recent 
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case  of  Hopkinson  v.  Howe,  \  Beaw.,  183,  Ld. 
Langdale,  the  Master  of  the  Rolls,  refused  to 
allow  executors  the  expense  of  such  a  transfer 
as  wholly  unnecessary  and  improper:  saying 
that  they  should  not  transfer  the  stock  to 
themselves,  but  should  transfer  it  directly  from 
the  name  of  the  testator  to  the  legatees,  or  to 
the  purchasers  to  whom  they  might  sell  it  in 
discharge  of  their  trust.  The  case  of  Gray  v. 
Bk.,  3  Mass.,  364,  was  an  action  of  assumpsit, 
founded  upon  the  duty  which  the  Bank  owed 
to  the  plaintiff  as  legally  entitled  to  an  issue  of 
the  new  stock  which  the  Corporation  issued  to 
another  person  and  received  payment  for;  and 
I  will  not  say  assumpsit  was  not  the  proper  ac- 
tion under  the  circumstances  of  that  case.  But 
in  Sargent  v.  Ins,  Co.,  8  Pick.,  90, as  there  was 
no  legal  privity  between  the  corporation  and 
the  plaintiffs, who  had  not  obtained  a  legal  title 
to  the  stock,  I  think  an  action  on  the  case  was 
the  proper  remedy.  In  that  case  there  was 
no  dispute  between  the  owner  of  the  stock 
and  the  plaintiffs,  and  as  the  corporation 
was  guilty  of  a  very  unjustifiable  attempt  to 
defeat  the  sale  and  transfer,  by  causing  the 
stock  to  be  attached  and  sold  for  its  own  debt, 
after  full  notice  of  the  equitable  right  of  the 
plaintiffs,  I  think  the  defendants  ought  to  be 
liable  in  some  form  of  action.  So  in  the  present 
357*]  case,  if  the  Bank,  after  it  had  notice  *of 
the  equitable  lien  of  Kortright  upon  this  stock 
to  the  extent  of  the  money  loaned  by  Bartow 
to  Barker  and  the  interest  thereon,  which  had 
not  been  actually  paid,  had  suffered  Barker  to 
transfer  the  stock  standing  in  his  name  to  a 
bonafide  purchaser  or  to  receive  the  dividends 
thereon,  so  as  to  deprive  the  plaintiff  of  the 
power  of  enforcing  that  equitable  lien  by  a 
resort  to  the  proper  tribunal  for  that  purpose, 
I  am  not  prepared  to  say  an  action  on  the  case 
would  not  have  lain  against  the  Corporation  for 
the  injury  the  plaintiff  had  sustained  by  such 
a  breach  of  duty.  But  as  the  plaintiff  was  not 
entitled  to  an  absolute  transfer  of  the  stock  to 
himself  in  this  case,  under  any  circumstances, 
without  the  consent  of  Barker,  the  pledgor, 
and  had  only  the  right  to  have  the  stock  sold 
at  a  fair  price  in  the  market,  if  Barker  re- 
fused to  pay  the  money  justly  due  from 
him,  and  thereby  to  redeem  the  pledge,  the 
Bank  was  guilty  of  no  fault  in  refusing  to  suf- 
fer a  transfer  by  either  party  until  their  con- 
flicting claims  were  settled  by  an  amicable  ar- 
rangement, or  by  the  decision  of  a  tribunal 
which  had  the  power  and  jurisdiction  to  do  jus- 
tice between  the  parties,  and  whose  decree 
would  protect  the  Bank  against  the  future 
claims  of  either  party. 

Where  there  is  an  absolute  sale  of  stock  ac- 
companied by  a  blank  indorsement  of  the  scrip 
or  a  blank  power  of  attorney  to  enable  the  pur- 
chaser to  obtain  a  transfer  of  the  legal  title 
upon  the  books  of  the  Corporation,  I  have  no 
doubt  of  the  right  of  the  purchaser  to  fill  up 
such  blank  in  such  form  as  to  carry  into  effect 
the  intention  of  the  parties.  That,  however, 
does  not  depend  upon  local  custom,  but  upon 
the  settled  law  of  the  State  in  relation  to  com- 
mercial contracts,  as  declared  by  the  decisions 
of  the  Supreme  Court  in  Nelson  v.  Dubois,  13 
Johns.,  175,  and  Campbell  v.  Butler, 11  Id.,  349: 
which  decisions  were  in  accordance  with  an 
opinion  which  Mr.  J.  Spencer  had  previously  ex- 
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pressed  in  Herrick  v.  Carman,  12  Id.,  161.  Al- 
though those  cases  related  to  mere  guaranties, 
yet  the  principle  is  the  same  when  applied  to  a 
case  of  this  kind,  as  a  seal  is  not  necessary  to  au- 
thorize a  transfer  of  stock  on  the  books  of  a  cor- 
poration where  such  transfer  can  be  legally 
made  without  a  seal.  *But  the  case  last  [*358 
cited  is  an  authority  to  show  that  such  a  blank 
cannot  be  filled  up  so  as  to  give  to  the  writing  a 
legal  effect  contrary  to  the  intention  of  the  par- 
ties. In  this  respect  the  effect  is  different  from 
an  indorsement  in  blank  upon  a  negotiable  note, 
or  a  blank  signature  or  acceptance  which  is  so 
made  as  to  enable  the  person  in  whose  hands 
it  is  placed  to  impose  upon  the  community  by 
an  apparent  right  to  the  instrument  written 
over  the  signature,  as  the  legal  owner  of  a  ne- 
gotiable security.  The  distinction  between  an 
instrument  which  upon  its  face  transfers  a  le- 
gal title  and  one  which  only  transfers  an  equi- 
table right,  is  clearly  settled.  In  the  latter 
case,  the  party  who  takes  a  transfer  which  upon 
its  face  only  conveys  an  equitable  title  to  the 
person  from  whom  he  receives  it,  or  only  con- 
veys such  a  title  from  the  latter  to  himself, 
takes  it  subject  to  all  equities  which  existed 
against  it  in  the  hands  of  the  person  from  whom 
he  received  it.  Here  the  scrip  on  its  face 
showed  that  the  stock  was  transferable  only 
on  the  books  of  the  Bank.  Kortright,  there- 
fore, when  he  received  the  scrip  from  Bartow's 
agent  with  this  blank  indorsement  thereon,  had 
full  notice  that  he  only  obtained  an  equitable 
pledge  of  what  was  a  mere  equitable  interest 
in  Bartow  ;  and,  of  course,  he  took  it  subject 
to  every  equity  which  existed  against  it  in  fa- 
vor of  Barker  or  any  other  person  to  whom  the 
stock  had  previously  been  equitably  assigned 
or  pledged  ;  and  if  he  neglected  to  make  the 
proper  inquiries  at  the  Bank,  or  of  Barker,  in 
whom  the  legal  title  to  the  stock  still  was,  it 
was  his  own  fault. 

The  stock  was  not  sold  to  Bartow  but  was 
merely  pledged  for  the  security  of  the  $10,000. 
He,  therefore,  had  no  legal  right  to  fill  up  the 
blank  with  an  absolute  sale  to  himself,  and  a 
power  to  transfer  it  on  the  books  of  the  Bank 
absolutely.  If  thedebtwas  not  paid,  he  proba- 
bly had  a  right  to  sell  the  equitable  pledge  to 
a  third  person,  after  due  notice  thereof  to  Bar- 
ker ;  and  he  might  then,  perhaps,  have  been 
authorized  to  fill  up  the  blank  with  an  absolute 
sale  to  such  purchaser  and  a  power  to  transfer 
the  stock  to  such  purchaser  on  the  Corporation 
books,  as  that  would  be  according  to  the  legal 
effect  of  the  agreement  inferred  from  the  pledge 
*of  the  certificate  with  such  blank  in-  [*35i> 
dorsement.  The  pledgee,  however,  who  is  the 
trustee  to  sell  in  such  a  case,  and  whose  duty 
it  is  to  make  the  pledge  produce  the  highest 
price,  ought  not  himself  to  become  the  pur- 
chaser, unless  the  pledge  is  sold  under  the  di- 
rection of  a  court  of  competent  jurisdiction, 
and  by  an  officer  who  is  competent  to  protect 
the  rights  of  all  parties  on  the  sale.  It  appears 
to  be  settled  that  the  pledgee  may  assign  over 
the  pledge  to  another,  but  the  assignee  in  that 
case  takes  it  under  all  the  responsibilities  of  the 
original  pledge.  2  Kent,  Com.,  579.  I  have  no 
doubt,  therefore,  that  this  certificate  of  stock, 
to  the  extent  of  Bartow's  interest  therein,  was 
equitably  pledged  to  Kortright;  but  as  the 
transfer  to  him  was  merely  as  a  pledge  to  se- 
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cure  Barlow's  debt,  he  had  no  right  as  against  ] 
the  attaching  creditors  of  the  latter  to  the  ab- 1 
s.. lute  title,  but  should  have  sold  the  pledge 
upon  due  notice  to  them  as  well  as  to  Barker, 
and  out  of  the  proceeds  of  the  sale  he  should 
have  paid  Barker  the  surplus,  if  any,  beyond 
the  amount  due  to  Bartow  on  the  note;  and  of  ] 
that  amount  he  would  have  the  right  to  retain 
the  whole  or  so  much  as  was  due  from  Bartow 
to  him. 

Even  if  there  had  been  a  right  of  action 
against  the  Bank,  the  rule  of  damages  adopted 
liv  the  circuit  judge  was  clearly  wrong.  The 
Supreme  Court  has  been  misled  by  the  two 
cases  cited  from  the  Mass.  Reports;  probably 
from  the  neglect  of  counsel  to  notice  the  fact 
that  in  those  cases  the  plaintiffs  had  been  ab- 
solutely deprived  of  the  power  of  ever  obtain- 
ing their  stock,  or  the  dividends  thereon,  by 
the  fault  of  the  Corporation.  In  Gray  v.  Bk., 
the  stock  had  never  been  issued  to  the  plaintiff 
but  the  Bank  had  issued  it  to  another  person 
who  had  paid  for  the  same  and  obtained  the 
legal  title  upon  the  books  of  the  Corporation. 
The  damage  the  plaintiff  had  sustained  in  that 
case,  therefore,  was  the  full  value  of  the  stock 
at  the  market  price.  And  in  Sargent  v.  Frank- 
lin Ins.  Co.,  the  situation  of  the  parties  was 
substantially  the  same,  as  the  Corporation  not 
only  refused  to  permit  the  stock  to  be  trans 
ferred,  but  had  caused  it  to  be  attached  and 
sold  as  the  property  of  the  person  in  whose 
name  it  stood,  to  satisfy  a  debt,  due  from  him, 
36O*]  *and  had  thus  received  the  proceeds 
and  transferred  the  legal  title  to  the  stock  to  the 
purchaser.  But  in  the  present  case  the  refusal 
of  the  Bank  to  permit  the  stock  to  be  trans- 
ferred, even  if  Kortright  had  a  legal  right  to 
the  same,  did  not  devest  that  right  or  impair 
his  title  to  such  stock,  nor  can  the  recovery 
against  the  Corporation  give  them  any  right  to 
the  stock  or  to  retain  the  dividends  thereof 
against  the  real  owner.  The  plaintiff  may  still 
file  a  bill  against  Barker  and  the  Bank,  to  have 
sale  of  the  pledge  and  to  compel  the  Bank  to 
allow  a  transfer  of  the  stock  to  the  purchaser. 
The  Bank  is  not  the  owner  of  the  stock  by  the 
recovery  in  this  suit,  as  it  is  not  authorized, 
either  directly  or  indirectly,  to  reduce  its  cap- 
ital by  becoming  the  purchaser  or  owner  of  its 
own  stock.  It  is  even  prohibited  by  law  from 
receiving  it  as  a  security  upon  any  loan  or  dis- 
count. The  extent  of  the  damages  sustained, 
therefore,  even  if  the  plaintiff  had  been  the  ab- 
solute owner  of  the  stock,  would  have  been  the 
depreciation  in  value,  as  the  stock  and  the  divi- 
dends would  still  belong  to  him. 

For  these  various  reasons,  I  think  the  judg- 
ment of  the  court  below  was  erroneous,  and 
that  it  should  be  reversed,  and  a  venire  de  now 
be  awarded. 

By  Senator  Verplanck.  Let  us  examine 
separately  such  of  the  prominent  points  in  this 
cause  as  bear  on  the  merits  of  the  controversy, 
or  the  legal  principle  governing  similar  affairs. 

I.  Supposing  the  assignment  and  power  of 
attorney  on  the  stock  certificate  to  have  been 
legally  executed,  was  the  plaintiff  below  enti- 
tled to  a  transfer  of  the  stock?  Bartow,  as  ap- 
pears in  the  evidence,  was  intrusted  by  Barker 
with  the  certificate  of  this  stock  for  the  pur- 
pose of  borrowing  money  on  its  security.  The 
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certificate  was  accompanied  with  such  an  au- 
thority to  transfer  (now  presuming  that  author- 
ity to  be  valid)  as  would  hold  out  Bartow,  to 
anyone  to  whom  he  might  apply  for  a  loan,  in 
the  character  of  an  agent  having  full  right  to 
transfer,  or  to  substitute  some  other  person  as 
the  attorney  for  that  purpose.  Bartow  does  not 
appear  himself  the  pledgee  (for  then  the  power 
would  *have  been  made  out  to  him  im  [*361 
mediately),  but  as  an  agent  empowered  to  ob- 
tain money  on  a  pledge  of  stock.  The  precise 
use  Bartow  was  expected  to  make  of  the  stock, 
and  the  different  use  he  may  have  actually 
made,  were  nothing  to  the  purpose,  as  against 
those  who  acted  upon  the  faith  of  the  general 
authority  intrusted  to  the  holder  of  the  certiri 
cate  and  its  blank  indorsements.  "So  far  as 
the  agent,  whether  general  or  special,  is  in  any 
case  held  out  to  the  public  at  large  or  to  third 
persons  dealing  with  him,  as  competent  to  con- 
tract for  or  to  bind  the  principal,  the  lat- 
ter will  be  bound  by  the  acts  of  the  agent,  not- 
withstanding he  may  have  deviated  from  his 
secret  instructions,  and  orders,  for  otherwise 
such  instructions  and  orders  would  operate  as 
a  fraud  upon  the  unsuspecting  confidence  of 
the  other  party."  See  Story,  Ag.,  sees.  127,133, 
and  especially  the  well  reasoned  distinctions 
and  explanations  in  n.  1,  p.  117,  and  n.,  pp. 
118,  119,  and  authorities  cited.  The  intent  of 
Barker  and  his  understanding  with  Bartow 
were,  that  the  stock  should  be  used  as  a  secu- 
rity for  a  loan  of  $10,000  for  himself.  But  he 
held  out  Bartow,  or  whomsoever  he  might  sub- 
stitute to  himself,  as  authorized  to  make  any 
disposition  of  the  stock  whatever.  Bartow  was 
intrusted  with  what  Ld.  Ellenborough,  in  a 
well  known  leading  case  on  the  law  of  agency, 
15  East,  44,  expressly  terms  "the  usual  exter- 
nal -indicia  of  the  right  of  disposing  of  the  prop- 
erty." On  the  faith  of  these  external  indicia, 
Kortright  lent  $25,000  upon  the  aggregate  se- 
curity of  this  and  other  stocks.  If  the  law 
should  now  hold  this  transaction  to  be  void,  it 
would,  indeed,  as  Judge  Story  says,  "operate 
as  a  fraud  upon  the  unsuspecting  confidence  of 
the  other  party."  If  the  holder  of  the  certifi- 
cate and  the  power  has  been  voluntarily  ex- 
hibited to  the  money  dealing  public  as  having 
the  competent  right  of  pledge,  disposal  and 
transfer  vested  in  him  by  means  of  all  the  usu- 
al and  well  known  evidences  of  such  right,  the 
private  understanding  of  Barker  and  Bartow, 
and  the  former  supposition  that  the  stock  was 
to  be  or  was  pledged  in  a  manner  different 
from  that  which  actually  took  place,  cannot 
affect  the  rights  of  those  who,  if  misled,  were 
misled  by  Barker's  own  acts. 

*Much  stress  is  laid  upon  the  enact  [*362 
ment  in  the  Bank  charter,  that  "No  transfer 
shall  be  valid  unless  such  transfer  shall  have 
been  registered  in  a  book  kept  for  that  pur- 
pose by  the  directors."  Does  it  then  follow 
that  Kortright  had  not  a  legal  title  to  the 
stock,  such  as  he  could  assert  by  suit,  the 
transfer  not  being  yet  perfected,  or,  in  the 
words  of  the  charter,  "  valid  "?  This  provis- 
ion of  the  charter  is  evidently  for  the  protec- 
tion of  the  Bank  in  the  payment  of  dividends; 
for  the  ascertaining  the  legal  voters  at  its  elec- 
tion ;  and  finally,  as  appears  from  the  com- 
parison of  the  charter  with  the  general  regula- 
tions of  our  moneyed  corporations,  for  pre- 
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venting,  in  case  of  corporate  bankruptcy,  the 
escape  from  liability  to  contribute  for  the  de- 
ficiency. Such  a  provision  does  not  interfere 
with  the  rights  of  ownership,  as  between  the 
person  in  whose  name  the  stock  may  stand  and 
his  vendee  or  pledgee.  The  title  might  be  per- 
fect as  between  them,  and  yet  not  valid  as  to 
any  other  liability  or  right  which  was  meant 
to  be  protected  by  this  legal  evidence  of  trans- 
fer on  the  books. l  Such  legal  evidence  it  is 
made  the  Bank's  duty,  by  operation  of  law  as 
well  as  by  its  own  express  understanding  in 
its  certificates,  to  furnish  to  the  person  enti- 
tled to  the  possession,  whenever  he  has  com- 
plied with  the  conditions  prescribed  to  show 
that  right.  The  Bank  sets  forth  those  condi- 
tions in  its  stock  certificate.  It  there  states  to 
the  world  the  terms  upon  which  that  valid  and 
perfect  title  shall  be  furnished  ;  the  shares  are 
there  made  transferable  only  "on  the  books 
of  the  bank  by  the  said  stockholder,  or  his  at- 
torney, on  surrender  of  the  certificate."  When 
the  evidence  of  the  certificate  and  the  power 
of  attorney  has  been  produced  as  required 
(and  that  evidence  furnished  by  the  prior  stock- 
holder himself),  how  can  either  the  Bank  or 
that  stockholder  be  at  liberty  to  deny  the  legal 
obligation  of  making  a  formal  transfer  on  the 
books  ?  The  Bank  was  previously  at  liberty 
to  require  by  its  by-laws  and  certificate  other 
363*]  evidence;  it  might  have  required  *that 
the  transfer  should  be  made  only  by  the  former 
owner  in  person  or  by  his  oral  assent.  The 
directors  have  not  done  so  ;  they  made  other 
conditions,  and  must  stand  by  them.  To  re- 
strict directly  or  indirectly  the  right  of  having 
a  transfer  on  the  books  to  those  who,  in  addi- 
tion to  the  primn  facie  proof  of  property,  can 
show  an  undisputed  ownership  in  themselves, 
and  not  merely  a  qualified  right  or  interest, 
would  be  contrary  to  the  intent  of  the  charter, 
the  necessities  of  business,  and  even  to  reason 
and  justice.  It  would  cut  off  trustees  and  as- 
signees, as  well  as  prevent  the  common  and 
very  convenient  practice  of  bona  fide  stock 
loans  !  The  subsequent  refusal  of  the  stock- 
holder, who  has  sold  or  pledged  such  stock 
and  given  a  power  of  attorney  to  transfer,  to 
perfect  his  contract,  or  his  inhibition  of  the 
transfer,  cannot  lessen  the  obligation  of  the 
Bank  to  comply  with  its  own  rules,  its  express 
understanding  and  its  legal  duty. 

II.  Barker  is  a  party  to  the  transaction  on 
his  own  account.  He  is  also  president  of  the 
Bank.  Was  that  legal  proof  that  he  had  au- 
thority to  act  for  the  Bank  in  this  behalf,  there 
being  no  evidence  of  any  formal  delegation  to 
him  of  authority  by  the  vote  of  the  directors  ? 
If  he  had  no  authority  to  act  on  behalf  of  the 
Bank  in  relation  to  tho  transfer,  then  the  re- 
fusal was  on  his  own  account  alone,  and  the 
action  against  the  Bank  must  fail.  This  diffi- 
culty would  have  been  formidable — it  might, 
perhaps,  have  been  insuperable — in  the  days 
of  Ld.  Coke  or  of  Hale.  But  the  old  law  of 
corporate  delegation  has  been  modified  by  the 
customs  and  wants  of  modern  commerce.  It 
is  in  evidence  from  the  cashier  that  "  the  presi- 

1.— This  question  arose  in  the  Bk.  of  Utica  v. 
Smalley,  2  Cow.,  770,  and  it  was  held  that  a  similar 
provision  in  the  Act  of  incorporation  of  the  Bk.  of 
Utica  was  intended  exclusively  for  the  benefit  and 
protection  of  the  Bank.  See,  also.  Gilbert  v.  Mfgr. 
Co..  11  Wend..  627. 
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dent  or  the  cashier  permitted  transfers."  Bar- 
ker appears  to  have  been  at  the  banking  house 
as  president,  and  to  have  there  acted  for  the 
Bank  as  well  as  on  his  own  business.  The 
Bank,  in  defending  this  very  suit,  has  ratified 
his  acts,  which  might  have  been  disavowed. 
If,  as  president,  Barker  was  in  the  habit  of 
permitting  transfers,  or  if  the  Board  has  rati- 
fied his  acts,  the  directors  cannot  now  reject 
him  as  their  agent  and  representative.  "As 
the  appointment  of  an  agent  may  not  always 
be  evidenced  by  the  written  vote  of  the  direct- 
ors, it  *is  now  the  settled  doctrine,  at  [*364 
least  in  America,  that  it  may  be  inferred  or 
implied  from  the  adoption  or  recognition  of 
the  acts  of  the  agent  by  the  Corporation  or  its 
functionaries.  Thus,  if  a  cashier  of  a  bunk 
should  openly  act  as  such  in  the  common  trans- 
action of  the  bank,  with  the  full  knowledge 
and  assent  of  the  directors,  his  acts  would  be 
obligatory  upon  the  bank,  although  there  might 
be  no  written  vote  or  record  to  establish  his 
appointment."  12  Wh.,  64,  74;  Story,  Ag., 
sec.  52. 

III.  The  power  of  attorney  to  transfer,  etc., 
was  made  in  blank,  by  the  owner  placing  his 
name  and  seal  with  the  subscription  of  a  wit- 
ness upon  the  back  of  the  certificate,  which 
was  sent  for  the  purpose  of  having  a  power 
written  above  the  name  and  seal,  to  any  person 
who  might  advance  money  on  its  security,  to 
whomsoever  he  might  direct.  Was  that  power 
valid  when  thus  written?  This  objection,  like 
the  last,  would  have  been  more  formidable  in 
England  a  century  or  two  ago,  than  it  is  now 
in  this  country.  Evidence  was  given,  that  this 
was  the  customary  mode  for  years,  of  trans- 
ferring stock  in  our  great  stock-market  of  N. 
Y.,  as  well  as  elsewhere.  Such  a  custom  cer- 
tainly could  not  vary  the  settled  law,  if  that 
pronounced  a  deed  or  other  sealed  instrument 
to  be  void  when  written  and  executed  in  this 
manner,  but  the  evidence  of  custom  is  good 
not  to  contradict  or  change  the  law,  but  to  ex- 
plain the  meaning  and  intent  of  parties  in  con- 
tracts: as  hf>re,  to  show  Barker's  understand- 
ing and  design  in  regard  to  the  authority  he 
gave.  Judge  Edwards,  at  the  trial,  stated  its 
effect  with  precision.  He  said  that  "  the  tes- 
timony was  legal  proof  not  to  vary  the  law, 
but  to  show  Barker's  intention  in  thus  execut- 
ing an  instrument  in  blank."  I  will  not  repeat 
what  I  have  elsewhere  said,  as  to  my  view  of 
the  nature  and  effect  of  evidence  of  commer- 
cial usage.  See  Allen  v.  Bk.,  ante,  p.  215.  But 
does  not  this  custom  whatever  may  have  been 
Barker's  intent,  vary  or  contradict  the  settled 
general  law?  It  might  have  done  so  in  older 
times  when  the  authority  of  the  rule  in  Shep- 
pard's  Touchstone  and  in  Perkins  (as  cited  and 
relied  upon  in  the  argument)  was  still  para- 
mount. It  was  then  held  that  if  a  *man  [*365 
write  his  name  and  affix  his  seal  to  a  blank  pa- 
per, and  give  direction  to  another  to  write  a 
deed  over  it,  and  such  other  write  such  deed, 
it  is,  nevertheless,  no  deed.  I  say  this  might 
then  have  been  fatal ;  but  at  a  very  early  day, 
the  strong  equities  of  special  cases  sometimes 
compelled  courts  to  break  through  the  rule, and 
as  long  ago  as  the  40  of  Elizabeth,  when  in  a 
bond  given  pourle  sauver  harmless;  i.  e.,  for  in- 
demnity, a  blank  was  left  to  insert  the  Chris- 
tian name,  which  was  filled  up  after  execution 
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by  consent  of  parties,  the  bond  was  held  good. 
If.  however,  we  leave  the  antiquarian  part  of 
tlie  law  and  come  down  to  a  state  of  society 
like  our  own,  we  shall  find  the  more  rational 
doctrine  well  established.  The  case  of  Texira 
\.  /•>«««,  1  Anst.,  229.  before  Ld.  Mansfield, 
was,  I  think,  the  first  where  the  doctrine  was 
elf:!  rly  and  broadly  applied.  Evans  wanted  to 
borrow  £4,000.  or  as  much  of  it  as  could  be 
raised  on  his  security.  He  executed  a  bond 
with  blanks  for  the  name  and  sums  (certainly 
the  most  material  parts,  thus  being  in  blank), 
on  which  Texira  lent  half  the  desired  sum,  and 
the  agent  filled  up  the  bond  with  his  name  and 
that  amount;  this  bond  was  held  to  be  good. 
Some  years  after,  Judge  Wilson,  in  Addis  v. 
Baker,  1  Anst.,  222,  says:  "On  navy  bills 
which  are  not  in  their  nature  negotiable,  the 
common  practice  is  this:  a  letter  of  attorney  to 
receive  the  money  (which  is  a  deed  under  seal) 
is  made  out  in  blank  for  the  name.  This  is  al- 
ways sold  with  the  navy  bill,  and  thus  they 
are  negotiated  from  hand  to  hand,  till  any  pur- 
chaser chooses  to  fill  up  the  blauk  with  his 
own  name."  The  decision  of  the  case  was  in 
conformity  with  these  views.  On  the  founda- 
tion of  these  cases  and  the  corresponding  usage 
in  this  country,  the  courts  here  and  in  other 
States  have  made  many  analogous  decisions. 
Thus,  in  4  Johns.,  54,  it  was  held  that  a  deed 
might  be  altered  in  a  material  part,  by  consent 
of  parties,  and  more  recently  by  our  Supreme 
Court,  that  bonds  executed  in  blank  with  parol 
authority  to  fill  up  and  deliver  them,  were 
valid.  6  Cow.,  60,  and  8  Id.,  118.  So  in  Knapp 
v.  Maltby,  13  Wend.,  587  the  instrument  was 
signed  and  sealed  by  the  party,  and  the  author- 
ity given,  was  to  make  certain  material  altera- 
366*]  tions  *on  it:  this  was  held  valid.  See, 
also,  5  Mass.,  536.  Those  familiar  with  the 
business  of  our  custom  houses,  well  know  that 
the  usage  of  executing  bonds  in  blank  is  of 
daily  occurence  there,  and  this  is  unquestion- 
ably done  with  the  sanction  of  the  legal  ad- 
visers of  the  U.  S.  nor  has  the  validity  of  such 
bonds  ever  been  questioned.  Now  the  writing 
of  a  whole  power  to  transfer,  with  verbal  or 
implied  authority  to  do  so,  above  a  seal  and 
signature  on  the  back  of  a  stock  certificate, 
where  nothing  else  could  with  any  propriety 
be  possibly  written,  is  a  far  smaller  excuse  for 
delegated  authority,  than  where  the  name  of  a 
party  is  inserted,  or  still  more  the  sum  for 
which  he  is  to  become  bound.  There  the  re- 
sponsibility that  the  agent  may  impose  upon 
his  principals  is  unlimited.  Here  it  is  confined 
to  the  100  shares  of  stock,  with  the  latitude  of 
inserting  one  name  or  another  as  the  vendee, 
pledgee  or  the  attorney. 

IV.  Is  the  rule  of  damages  applied  by  the 
jury  correct?  If  the  estimate,  of  the  rights 
and  character  of  the  parties  to  the  transaction, 
above  taken  be  correct,  then  the  rule  of  dam- 
ages laid  down  by  the  Chief  Justice  appears  to 
me  to  be  equally  so.  If  the  Bank  be  bound  by 
the  acts  of  Barker  as  its  president;  if  Barker  be 
bound  by  that  evidence  of  authority  to  transfer 
hi*  stock  which  he  voluntarily  held  out  to  all 
who  might  deal  with  his  ajjent,  then  the  pledge 
to  the  plaintiff  below  of  this  stock  with  others 
for  a  larger  amount  than  the  sum  intended  by 
Barker,  gave  to  such  a  pledgee  a  perfect  right 
to  the  possession  of  his  security,  and  all  the 
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legal  incidents  which  follow  such  possession. 
If  he  was  prevented  from  realizing  or  securing 
his  debt  by  the  Bank's  refusal  to  allow  the 
transfer,  the  Bank  must  be  liable  for  the  high- 
est price  of  the  stock  at  any  time  after  the  de- 
mand and  before  trial.  Our  Supreme  Court, 
in  3  Cow.,  84,  quoted  and  adopted  the  rule  of 
Judge  Grose  in  2  East,  211:  "  The  true  meas- 
ure of  damages  in  all  these  cases  is  that  which 
will  indemnify  the  plaintiff  for  the  breach." 
In  9  Cow.,  697,  Judge  Sutherland,  in  a  per  cv- 
riam  opinion  comes  to  the  conclusion,  that  "if 
the  plaintiff  without  unreasonable  delay  pros- 
ecute the  suit,  we  think  it  just  that  the  fluctu- 
ations in  price  be  exclusively  at  the  hazard  of 
the  defendant.  *the  plaintiff  having  [*367 
done  everything  in  his  power  to  have  the  con- 
tract settled,  and  which  is  prevented  only  by 
the  default  of  the  defendant.  In  such  a  case 
the  plaintiff  is  entitled  to  the  highest  price  be- 
tween the  day  when  the  delivery  should  have 
been  made  and  the  day  of  trial."  It  is  true 
that  this  rule  relates  primarily  to  express  con- 
tracts of  sale,  but  the  reasons  apply  with  equal 
force  to,  and  have  always  governed  actions  in 
any  form  (trover,  assumpsit  or  case),  where 
compensation  in  damages  is  claimed  for  refus- 
al to  deliver,  or  illegal  conversion  of  anything, 
to  the  property  or  possession  of  which  the 
plaintiff  is  lawfully  entitled.  In  this  case,  ac- 
cording to  Judge  Grose's  rule,  the  highest 
measure  of  damages  can  hardly  indemnify  the 
plaintiff  below,  as  it  seems  that  the  whole 
amount  of  stock  pledged  is  not  sufficient  to  se- 
cure his  loan  of  $25,000. 

The  action  for  damages  is  a  convenient  com- 
mon law  remedy  by  a  civil  suit  for  what  other- 
wise would  have  to  be  sought  by  mandamus  to 
direct  the  transfer;  so  that  the  damages  are  the 
substitute  for  the  stock  itself,  and  should  be 
of  the  value  of  the  highest  security  it  afforded, 
or  at  least  the  highest  within  the  amount  of  the 
debt  for  which  itwas pledged.  See  Doug.,  523. 
It  has  been  argued  that  the  plaintiff  below  is 
still  the  owner  of  the  slock,  and  can  claim  no 
damages  beyond  the  loss  sustained  by  its  fall 
in  price.  Not  so;  the  Bank  has  denied  that  the 
plaintiff  is  the  owner.  He  himself,  by  the  elec- 
tion of  this  action  and  the  acceptance  of  the 
amount  he  recovers,  will  wave  his  right  to  the 
stock,  and  signify  his  assent  to  accept  compen- 
sation or  damages  instead.  Such  recovery  will 
be  an  effectual  bar  to  any  further  claim  to  the 
stock  itself.  It  is  analogous  to  the  case  of  a 
recovery  in  trover.where  when  the  suit  and  the 
damages  are  not  for  the  temporary  detention 
but  for  the  actual  conversion,  the  conversion 
is  so  far  ratified  by  the  judgment  as  to  pass  the 
right  of  property  to  whomsoever  may  be  the 
holder  in  consequence  of  such  tortious  conver- 
sion. "  Judgment  in  trover  for  a  permanent 
conversion,  say  the  books,  changes  the  proper- 
ty unless  it  should  be  made  to  appear  that  the 
damages  were  given  for  a  temporary  conver- 
sion merely,  not  for  the  value  of  the  thing  it- 
self." Bull.  N.  P.,*49;Gilb.  L.  of  Ev.,  [*368 
265;  Stark.  Ev.,  pt.  4,  p.  1508.  Here  the  ac- 
tion and  the  evidence  supporting  it  are  for  the 
value  of  the  stock  itself,  and  that  evidence 
shows  that  Kortright's  actual  damages  incurred 
by  the  refusal  to  transfer  are  quite  equal  at 
least  to  the  highest  value.  If  the  Bank  has  not 
been  indemnified  by  Barker,  or  whoever  else 
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may  have  an  interest  in  the  matter,  as  is  the 
ordinary  course  of  things  under  such  circum- 
stances, it  will,  I  presume,  upon  payment  of 
the  judgment,  be  entitled  to  receive  from  Bark- 
er the  amount  of  the  loss  incurred  by  a  refusal 
to  transfer,  made  at  his  request  and  for  his  ad- 
vantage .  The  loan  was  honest  and  friendly, 
and  as  one  of  the  two  parties  Kortright  or 
Barker,  one  or  the  other,  must  ultimately  suf- 
fer, the  true  inquiry  will  be  that  which  Judge 
Buller  says  "is  the  common  question  every  day 
at  Guildhall,  when  one  or  two  innocent  per- 
sons must  suffer  by  the  fraud  or  negligence  of 
a  third — which  of  the  two  gave  credit?"  Here 
Barker  trusted  Bartow  and  enabled  him  to 
gain  credit  from  others,  and  whoever  stands 
in  Barker's  place  takes  his  responsibilities.  On 
the  other  hand,  to  what  did  Kortright  give 
credit?  First,  to  the  Bank,  its  certificate  and 
the  forms  of  transfer  there  held  out;  second, 
he  trusted  Barker's  name  and  seal,  duly  attest- 
ed and  signed  to  paper  written  by  his  authori- 
ty. Who  of  these  parties  ought  to  suffer? 

Judge  Edwards'  charge  I  think  incorrect  in 
one  point  only,  that  Barker  would  have  a 
claim  against  Kortright  for  any  sum  recovered 
by  him  against  the  Bank,  beyond  the  $10,000 
for  which  the  stock  was  meant  to  be  pledged. 

I  regard  the  pledge  as  good  for  any  amount 
that  Bartow  obtained  on  it,  so  that  Kortright 
was  entitled  for  himself  to  such  damages  as 
would  make  him  whole,  within  the  limits  of 
the  highest  market  price  of  the  stock.     But 
this  does  not  affect  the  verdict,   which  has 
rendered  substantial  justice,  and  I  would  not 
disturb  it,  unless  the  legal  difficulties  were  far 
more  serious  than  those  presented  here.     The 
judgment  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows  : 

369*]  *In  the  affirmative— The  CHANCEL- 
LOR, and  Senators  Clark,  Dickinson,  Powers, 
Wager — 5. 

In  the  negative — The  PRESIDENT  of  the 
Senate,  and  Senators  Furman,  Hawkins,  Hull, 
Huntington,  Jones,  H.  A.  Livingston,  Maynard, 
Nicholas,  Peck,  Skinner,  Sterling,  Verplanck, 
Works— 14. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 20  Wend.,  91. 

Corporation— Assumpsit  against.  Distinguished— 
76  N.  Y.,  368  (32  Am.  Rep.,  317). 

Citedin— 25  Wend.,  685;  6  Hill,  243;  20  N.  Y.,  507; 
30  N.  Y.,  86;  38  Barb.,  555;  47  Barb  ,40;  10  How.  Pr., 
551 ;  38  How.  Pr.,  217  ;  53  How.  Pr.,  61 ;  1  Abb.  Pr., 
129;  7  Abb.  U.  S.,  183;  7  Daly,  332 ;  15  Minn.,  181. 

Certificates  of  Stock— Transfer  of.    Distinguished. 

II  Barb.,  584. 

Commented  on— 46  N.  Y.,337  (7  Am.  Rep.,  345,350). 

Explained— 13  N.  Y.,  624 ;  34  N.  Y.,  52,  83 ;  3  How. 
U.  S.,  513. 

Cited  in— 26  Wend.,  219 ;  1  Sandf .  Ch.,  415;  14  N.  Y., 
560  ;  20  N.  Y.,  507  ;  24  N.  Y..  293 ;  48  N.  Y.,  593 ;  49  N. 
Y.,  222 ;  52  N.  Y.,  210,  211 ;  59  N.  Y.,  108 ;  75  N.  Y.,219; 
7  Lans.,  321 ;  2  Barb.,  299 ;  38  How.  Pr.,  217  :  7  Abb. 
N.  S.,  183 ;  4  Duer,  520 ;  7  Bos.,  538 :  3  Rob.,  171,  403 ; 
3  Daly,  220 ;  7  Daly,  332 ;  100  TJ.  S.,  455 ;  103  U.  8.,  804: 
28  Ind.,  507 ;  44  Ind.,  5  ;  48  Ind.,  236 ;  15  Minn.,  181 ;  48 
Mo..  140 ;  11  Am.  Rep.,  293  (9  R.  I.,  518). 

Refusal  to  permit  transfer— Rule  of  damages.  Ex- 
plained—26  N.  Y.,  312. 

Citedin— 2  N.  Y.,  450;  53  N.  Y.,222  (13  Am.  Rep., 
517);  54  N.  Y.,  535;  4  Abb.  App.  Dec.,  163,  n.;  24 
Barb.,  296;  1  Sandf..  360 ;  7  Bos.,  538;  33  Cal..  120. 

Corporation— Bound  by  acts  of  acknowledged  agent. 
Cited  in— 7  Hill,  94 ;  H.  &  D.,  406 ;  22  N.  Y.,  529 ;  30  N. 
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Y.,  86;  67  N.  Y.,282;  47  Barb.,  40;  1  E.  D.  S..  243 ;  8 
Daly,  419 ;  103  U.  S.,  804 ;  3  Am.  Rep..  69  (25  Wis.,  265): 
43  Am.  Rep.,  582  (58  N.  H.,  86). 

Transfer — Evidence  of  custom  as  to  mode  of.  Cited 
in— 10  N.  Y.,  458 ;  46  N.  Y.,  331  (7  Am.  Rep.,  344) ;  2 
Duer,  595 ;  12  Leg.  Obs.,  239. 

Blank  Transfer.  Cited  in— 24  N.  Y.,  334  ;  57  N.  Y., 
623 ;  4  Duer,  20 ;  59  111.,  371 ;  36  Am.  Rep.,  474  (71  Mo., 
193). 

Estoppel  in  pais.  Cited  in— 55  N.  Y.,  46,  335  (14  Am. 
Rep.,  177,  265) ;  42  Cal.,  147 ;  47  Mich.,  347 ;  42  Am. 
Rep.,  582  (48  N.  H..  86). 

Also  cited  in— 2  Wood.  &  M.,  464. 


LOVETT  «.  PELL. 

Pleading — Mujoinder  of  Counts— Waiver — Er- 
ror does  not  Lie  for — Assignment  of  Errors — 
What  Causes  may  be  Joined. 

Error  will  not  lie  for  a  misjoinder  of  counts,  in  a 
declaration,  e.  g.,  adding  a  count  in  assumosit  to  one 
in  covenant,  after  issue  has  been  taken  upon  each 
count  and  a  general  verdict  found  for  the  plaintiff; 
the  defendant  if  desirous  to  take  advantage  of  the 
mistake  of  his  adversary,  should  have  demurred. 

A  special  assignment  of  errors  that  the  issues 
joined  were  not  tried,  is  bad,  as  impeaching  the  rec- 
ord ;  a  plea  of  in  nuUo  est  erratum  to  such  assign- 
ment, operates  as  a  demurrer,  and  not  as  a  confes- 
sion of  the  fact  assigned  as  error. 

Causes  of  action  may  be  joined  in  a  declaration 
which  are  of  the  same  nature,  admit  of  the  same 
plea,  and  in  which  the  same  judgment  can  be  ren- 
dered ;  and  sometimes  they  may  be  joined  though 
not  admitting  of  the  same  plea :  for  instance,  debt 
on  bond  may  be  joined  with  debt  on  judgment.  Per 
Chancellor  Walworth. 

Citations-1  Bac.  Abr.,  58,  7th  Lond.  ed. ;  2  Cai., 
216 ;  16  and  17  Charles  II.,  ch.  8  ;  16  Johns.,  146  ;  3 
Lev.,  99 ;  3  Maule  &  S.,  533 ;  1  Vent.,  365 ;  1  Sid.,  244 ; 
1  Keb.,  852,  870  ;  3  Keb..  302,  335 ;  5  Mod.,  91 ;  1  Salk., 
10;  2  Bos.  &  P.,  424;  6  Barn.  &  C.,  268:  1  Horn.  & 
Hurl.,  65,  215 ;  3  Mees  &  W.,  350 ;  16  Serg.  &  R.,  237: 
1  A.  K.  Marsh.,  435 ;  Toml.  L.  Die..  Pleading ;  2 
Tidd,  Pr.,  954 ;  3  Bl.  Com.,  203 ;  3  Chit.  Pr.,  454 ;  7 
Wend.,  56;  2  Saund.,  1019;  9  Wend.,  126. 

ERROR  from  the  Supreme  Court.  Lovett 
sued  Pell  in  the  N.  Y.  C.  P.,  and  declared 
in  covenant,  upon  a  sealed  instrument,  where- 
by the  defendant  guarantied  the  payment  of 
rent  to  accrue  upon  another  instrument  exe- 
cuted by  a  third  person.  The  plaintiff  averred 
that  two  quarter's  rent,  amounting  to  $350,  re- 
mained due  and  unpaid,  which  he  claimed  to 
recover.  The  declaration  also  contained  the 
common  money  counts  in  assumpsit.  The  de- 
fendant pleaded  non  est  factum  to  the  first 
count,  and  non  assumpsit  to  the  other  counts. 
The  jury  found  as  to  the  first  issue,  that  the 
instrument  declared  on  was  the  deed  of  the 
defendant,  and  as  to  the  second  issue,  that  the 
defendant  did  promise,  etc.,  and  they  assessed 
the  damages  of  the  *plaintiff  by  rea-  [*37O 
son  of  the  breach  of  the  covenant  in  the  first 
count  mentioned,  and  also  by  reason  of  the 
non-performance  of  the  promises  in  the  other 
counts  mentioned,  to  $350.19.  Upon  which 
verdict  judgment  was  rendered.  Thedefend- 
ant  removed  the  record  into  the  Supreme  Court 
by  writ  of  error,  and  besides  the  general  as- 
signment of  errors,  assigned  for  error  special- 
ly, that  the  issues  joined  in  the  court  below 
were  not  tried.  The  Supreme  Court  reversed 
the  judgment  of  the  C.  P.;  whereupon  the 
plaintiff  below  removed  the  record  into  this 
court.  See  opinion  delivered  in  the  Supreme 
Court,  19  Wend.,  546.  The  case  was  argued 
here  by, 
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Mr.  P.  A.  Cowdrey,  for  plaintiff. 
Mr.  D.  Selden.  for  defendant. 
After  advisement,   the  following  opinions 
•were  delivered : 

By  the  Chancellor.  The  assignment  for 
error,  that  no  such  verdict  was  given  as  stated 
in  the  record,  no  diminution  being  alleged, 
was  not  admitted  by  the  joinder  in  error  ;  it 
being  an  assignment  against  the  record  itself. 

There  can  be  no  doubt  that  there  was  a  mis- 
joinder  of  counts ;  for  covenant  cannot  be 
joined  in  the  same  declaration  with  afisumpsti. 
The  cases  on  the  subject  of  the  joinder  of  dif- 
ferent causes  of  action  are  so  numerous,  and 
at  times  so  conflicting,  that  it  is  difficult  to  find 
any  general  rule  which  is  applicable  to  all  of 
them.  I  think,  however,  I  may  safely  say  that 
if  the  causes  of  action  are  of  the  same  nature, 
admit  of  the  same  pleas,  and  the  same  judg 
ment  would  have  been  entered  thereon  at  the 
common  law,  they  may  be  joined  ;  and  there 
are  some  cases  in  which  they  may  be  joined 
although  they  do  not  admit  of  the  same  plea, 
as  in  the  case  of  debt  upon  bond,  and  debt 
upon  judgment  or  upon  a  mutatus.  There  is 
also  one  anomalous  case,  in  which  it  is  held 
there  may  be  a  joinder  of  debt  and  detinue,  al- 
though these  two  causes  of  action  require  dif- 
ferent judgments.  Bacon  states  the  reason 
37 1*]  why  these  may  be  joined  *to  be,  that 
a  writ  was  found  in  the  register  in  which  they 
were  both  comprised.  1  Bac.  Abr. ,  58,  7th 
Lond.  ed.  To  this  register  of  original  writs, 
the  different  fines  payable  to  the  Crown  upon 
suing  out  the  original  and  the  different  process 
founded  thereon  originally,  might  probable  be 
traced  the  separation  of  different  causes  of  ac- 
tion, which  might  now  apparently  have  been 
joined  in  one  suit,  without  any  difficulty.  It 
is  well  known  to  the  profession  who  have 
traced  back  the  common  law  to  its  source,  that 
after  the  aula  regw  was  broken  up,  and  the  four 
great  Courts  of  Chancery,  K.  B.,  C.  P.,  and 
Exchequer,  were  established  in  its  place,  the 
jurisdiction  of  the  three  common  law  courts 
was  parceled  out  to  them  by  the  original  writs 
issuing  out  of  the  Court  of  Chancery  ;  which 
were  framed  by  the  clerks  of  that  court  to 
meet  the  different  kinds  of  action  then  in  use 
and  adapted  to  the  different  modes  of  proceed- 
ings in  actions  of  tort  and  actions  upon  con- 
tract, etc.  And  as  no  new  suits  could  be  com- 
menced except  in  conformity  to  the  writs  or 
precedents  entered  in  the  register,  until  the 
Statute  of  13  Edward  I.,  which  authorized  the 
Court  of  Chancery  to  meet  new  cases,  it  was 
perfectly  natural  that  the  various  actions  of 
debt,  covenant,  account.detinue,  trespass,  etc., 
should  have  been  kept  separate  and  distinct, 
from  oMumpint  and  other  actions  on  the  case, 
which  were  founded  upon  the  new  original 
writs  that  were  subsequently  devised.  One 
thing  at  least  is  certain,  that  covenant  and  as- 
sumpsit  have  always  been  considered  as  actions 
distinct  in  their  natures,  and  have  never  been 
joined  in  the  same  suit ;  and  I  believe  T  may 
also  say,  they  have  never  been  successfully 
joined  with  a  count  in  any  other  form  of  ac- 
tion. The  case  of  Hnttock  v.  Powell,  2  Cai., 
216,  referred  to  upon  the  argument,  certainly 
does  not  form  an  exception, as  the  reporter  man- 
ifestly has  made  a  mistake  in  stating  the  case. 
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Although  the  defendant  pleaded  non  a**>///</, 
rit  to  one  of  the  counts  in  that  case  Mr.  ,/. 
Livingston  says  he  might  have  pleaded  not 
guilty  to  both  counts,  as  the  breach  assigned 
was  a  deceit  in  delivering  a  deceased  hor-r, 
after  undertaking  to  deliver  one  that  was 
sound  ;  and  Mr.  J.  Van  Ness  stated  that  he 
*had  examined  the  counts  in  that  cate.PJJTU 
and  they  were  both  in  deceit.  I  presume  the 
one  count  charged  that  the  defendant  prom- 
ised that  the  horse  was  sound,  knnu  ii-j  him 
to  be  unsound  ;  and  that  the  other  charged 
that  he  warranted  him  sound,  knowing  the  fact 
to  be  otherwise  ;  grounding  his  action  upon 
the  fraud  and  deception,  instead  of  the  prom- 
ise. As  there  was  a  clear  misjoinder  of  counts 
in  the  present  case,  it  remains  to  be  seen 
whether  it  was  a  matter  of  form  which  was 
cured  by  a  Statute  of  Jeofails. 

There  is  a  class  of  cases  in  which  a  misjoin- 
der of  different  causes  of  action,  and  the  as- 
sessment of  general  damages  thereon,  must 
necessarily  produce  an  erroneous  judgment, so 
as  to  deprive  the  defendant  of  some  substan- 
tial right;  such  are  the  cases  of  a  joinder  in  a 
suit  against  a  husband  and  wife,  of  a  count  for 
a  debt  due  from  the  wife  while  sole,  v.'ith  a 
count  for  a  debt  contracted  during  coverture, 
for  which  she  could  not  be  legally  liable;  and 
the  joinder  of  a  count  against  an  executor  or 
administrator  for  a  debt  due  from  the  decedent, 
with  a  count  for  a  debt  due  from  the  defend- 
ant personally.  But  in  a  case  where  the  judg- 
ment is  right  as  to  all  the  counts,  or  would 
have  been  so  if  the  recovery  had  been  in  sep- 
arate suits,  I  had  supposed,  until  I  found 
otherwise  upon  examination,  that  the  broad 
language  of  the  1st  section  of  the  Statute  16 
and  17  Charles  II.,  ch.  8,  to  prevent  arrests  of 
judgment,  etc.,  which  is  incorporated  into  our 
Revised  Statutes,  as  well  as  into  the  revision 
of  1813,  would  have  protected  the  plaintiff 
after  verdict.  I  regret  that  I  am  obliged  to  say, 
however,  that  the  law  appears  to  have  been 
settled  otherwise,  not  only  in  our  own  courts, 
but  also  the  courts  of  England,  both  before 
and  since  the  Revolution.  Had  I  found  only 
the  single  case  of  Coopei-  v.  Bissell,  16  Johns., 
146,  I  should  not  have  hesitated  to  have  said 
of  it,  as  Ld.  Ellenborough  said  of  the  case  of 
Bage'fV.  BrowneU,  3  Lev.,  99,  "that  case,  has  had 
its  day,  and  it  is  time  it  should  cease."  See 
Kighily  v.  Birch,  2  Maule  &  S.,  533. 

The  case  of  Mathew*  v.  Hopping,  the  carrier 
of  Tiverton,  decided  in  1665,  cited  by  the  coun- 
sel in  Denison  v.  Ralphson,  1  Vent.,  865,  as  a 
case  sustaining  the  principle  *that  a  [*373 
misjoinder  of  counts  was  cured  by  verdict, 
turns  out  to  be  directly  the  other  way.  By  a 
reference  to  that  case,  as  reported  both  by  Si- 
derfln  and  Keble,  it  will  be  seen  that  upon  a 
motion  in  arrest  after  verdict,  the  court  held 
that  there  was  a  misjoinder  of  counts  in  as- 
sumpsit  and  trover,  and  arrested  the  judgment, 
notwithstanding  the  verdict.  See  1  Siderf., 
244;  1  Keb.,  852,  870.  The  case  of  Bage  v. 
BrowneU  is  the  one  overruled  by  Ld.  Ellen- 
borough,  as  having  had  its  day;  and  I  only  re- 
fer to  it  now  for  the  purpose  of  showing  with 
what  pertinacity  the  courts  held  to  the  rule  that 
a  misjoinder  of  counts  was  an  error  of  sub- 
stance, even  after  the  Statute  16  and  17  Charles 
II.  In  that  case  counts  for  trover  and  axsump- 
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sit  were  joined  in  the  same  declaration;  and 
although  the  jury  had  found  a  verdict  for  the 
plaintiff  on  the  one  count,  and  for  the  defend- 
ant on  the  other,  thereby  completely  severing 
them,  the  court  still  considered  themselves 
bound  to  arrest  the  judgment.  Jn  the  similar 
case  of  Holms  v.  Taylor,  3  Keb.,  302,  335,  the 
judges  differed  in  opinion  as  to  the  effect  of  a 
severance  by  the  jury,  though  they  all  agreed 
that  the  judgment  must  have  been  arrested,  if 
the  verdict  had  been  in  favor  of  the  plaintiff 
upon  both  counts.  In  the  case  of  Dalston  v. 
Janwn,  in  1695,  5  Mod.,  91;  S.  G.,  1  Salk.,  10, 
the  judgment  was  arrested  after  verdict,  for  a 
misjoinder.  SoinBridgenv.  Parkes,  in  1801,  2 
Bos.  &  P.,  424,  the  Court  of  C.  P.  in  England 
held  that  a  misjoinder  of  counts  was  bad  on 
general  demurrer;  and  they  also  said  it  might 
be  alleged  in  arrest  of  judgment,  or  assigned 
for  error.  In  1827,  in  the  case  of  Oorbitt  v. 
Packington,  6  Barn.  &  C.,  268,  the  Court  of  K. 
B.  arrested  the  judgment  after  verdict,  for  a 
misjoinder  of  counts  in  case  and  assumpnt. 
And  in  the  still  more  recent  case  of  Corner  v. 
Shew,  in  1838/.1  Horn.  &H.,  65;  S.  G.,  3Mees. 
&  W.,  350,  the  Court  of  Exchequer  arrested 
the  judgment  after  verdict  for  a  misjoinder  of 
counts.  In  this  last  case  upon  a  subsequent 
application  for  a  venire  de  now,  to  enable  the 
plaintiff  to  have  the  damages  assessed  several- 
ly, so  that  they  might  be  remitted  as  to  some 
of  the  counts,  the  court  decided  that  the  grant- 
ing or  refusing  a  venire  de  novo,  was  a  matter 
374*]  of  *duty,andnot  a  matter  of  favor;  and 
that  it  was  not  proper  to  grant  it  in  such  a  case. 
1  Horn.  &  H.,  215.  In  addition  to  these  En- 
glish cases,  which  appear  to  have  continued  in 
an  unbroken  current  from  the  time  of  the  pass- 
ing of  the  Statute  16  and  17  Charles  II.  to  the 
present  time,  and  to  the  decision  in  our  own 
State  20  years  since,  the  courts  of  our  sister 
States  of  Pa.  and  Ky.,  have  made  similar  de- 
cisions in  the  cases  of  Strobecker  v.  Grant,  16 
Serg.  &  R.,  237,  and  of  Carstarphin  v.  Graves, 
1  A.  K.  Marsh.,  435.  And  as  I  have  not  been 
able  to  find  any  provision  in  the  Revised  Stat- 
utes in  reference  to  this  subject  broader  than 
the  provisions  of  the  former  statutes  of  jeof- 
ails,  when  taken  taken  together,  I  think  we 
cannot  reverse  the  judgment  of  the  Supreme 
Court  without  changing  the  settled  law  of  the 
land.  I  am,  therefore,  compelled  to  vote  for 
an  affirmance  of  that  judgment. 

By  Senator  Verplanck.  The  judgment  ob- 
tained in  the  N.  Y.  C.  P.  upon  verdict  was  re- 
versed by  the  Supreme  Court,  on  the  rigid 
technical  rule  that  counts  in  covenant  cannot 
be  joined  with  counts  in  assumpsit,  and  that 
such  a  misjoinder  of  counts  may  be  taken  ad- 
vantage of  on  a  writ  of  error,  as  well  as  on  de- 
murrer. The  English  books  of  pleading  and 
practice  are  strong  to  this  point;  so,  too,  are 
many  formerly  adjudged  English  cases.  It 
was  also  so  decided,  though  quite  reluctantly, 
and  with  expressions  of  regret,  by  our  own 
Supreme  Court  before  the  revision  of  the  stat- 
utes. 16  Johns.,  146.  In  this  appellate  court, 
it  has  never  been  adjudicated  in  any  way,  or 
even  formally  recognized  ;  and  accordingly, 
especially  since  the  revision  of  our  statute  law, 
may  be  considered  as  here  an  open  question. 

I  am  decidedly  of  opinion  that  the  case  of 
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misjoinder  of  counts,  whereby  (to  use  the  lan- 
guage of  our  statute)  "  neither  party  has  been 
prejudiced,  and  no  result  has  been  produced 
against  the  right  and  justice  of  the  matter  of 
the  suit,"  is  within  the  provisions  of  our  late- 
ly revised  law  ' '  for  amending  pleadings  and 
proceedings."  It  is  there  enacted,  that  "  when, 
a  verdict  shall  have  been  rendered  in  any  cause, 
*the  judgment  thereupon  shall  not  be  [*375 
reversed,  impaired  or  affected"  for  various 
technical  defects  there  enumerated,  one  of 
which  is  mispleading.  I  think,  that  according 
to  the  sense  and  intention  of  our  enlarged 
Statute  of  Amendments,  "mispleading"  in- 
cludes within  its  sense  a  misjoinder  of  counts. 
The  word  is  frequently  employed  in  a  narrow- 
er sense;  but  it  may  very  well  be  used  with  va- 
rious degrees  of  latitude,  since  the  word  "plead- 
ing," on  which  it  is  formed,  is  used  with  still 
greater.  Neither  that  word  nor  its  derivative, 
"  mispleading,"  are  words  of  precise  definition; 
and  unvarying  meaning,  but  are  understood 
with  more  or  less  latitude,  according  to  the 
context,  and  the  intent  and  object  for  which: 
they  are  used.  "  Pleadings  "  says  Tomlins,  "in 
a  large  sense,  contains  all  the  proceedings  from 
the  declaration  until  issue  joined;  but  in  its 
immediate  sense  is  taken  for  the  defendant's 
answer  to  the  declaration."  Toml.  L.  Die., 
Pleading.  "Mispleading,"  in  its  immediate, 
and  I  suppose  more  usual  sense,  signifies  es- 
sential errors  or  omissions  in  the  defendant's 
defense;  but  it  is  also  expressly  defined  to  com- 
prehend "  any  mistakes  or  omissions,  essential 
either  to  the  action  of  defense,  occurring  ei- 
ther in  the  declaration  or  the  subsequent  plead- 
ings." See  2  Tidd,  Pr.,  954.  According  to  this 
larger  and  broad  sense,  the  word  must  com- 
prise, as  one  species  of  mistake  essential  to  the 
action,  such  a  misjoinder  of  counts  as  would 
be  bad  on  demurrer;  and  it  would  fall  strictly 
within  the  intention  of  our  statute,  that  such 
a  mistake  should  be  cured  after  verdict,  when 
no  prejudice  has  been  done  by  it  to  the  sub- 
stantial justice  of  the  cause  and  the  rights  of 
the  parties. 

Let  us  look  at  the  subject  in  another  light. 
"  Mispleading,"  according  to  its  etymology  and 
natural  meaning,  means  "  pleading  amiss,"  or 
pleading  wrongly.  This  is  the  well  known  fa- 
miliar use  and  derivation  of  the  word.  But  in 
so  technical  a  point,  and  arguing  against  high 
technical  authorities,  I  will  not  rest  my  inter- 
pretation upon  the  known  use  and  etymology 
of  untechnical  words.  I  go  to  authority,  and 
take  the  definition  of  one  of  the  oldest  and 
best  expounders  of  legal  phraseology:  "Mis. 
(Cowel's  Interpreter).  This  syllable,  added  to- 
another  word,  signifies  some  fault  *or  [*376 
defect."  Mudocere,  mis-teaching;  i.  e.,  to  teach 
amiss.  Presbyter  populum  non  mis-doceat."  But 
"  pleadings,"  says  Blackstone,  "are  the  mut- 
ual altercations  between  the  plaintiff  and  the 
defendant.  The  first  of  these  is  the  declara- 
tion." 3  Bl.  Com.,  203.  Does  it  not,  then,  fol- 
low, that  in  the  natural  and  truest  sense  of  the 
word  "mispleading,"  it  comprehends  misde- 
claring,  whether  the  error  be  in  the  separate 
counts,  or  in  the  improper  joining  of  them? 
I  admit  that  this  goes  beyond  the  interpreta- 
tion previously  given  by  the  courts  to  the  old 
statutes  which  have  been  embodied  in  our  Re- 
vised Statutes.  The  decisions  on  which  the 
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Supreme  Court  have  rested  their  opinion,  are 
either  old  authorities,  or  those  governed  by  the 
binding  force  of  older  cases.  But  if  this  ques- 
tion could  now  be  presented  anew  in  the  En- 
glish courts  (as  under  the  recent  revision  of 
their  pleadings  and  practice  it  cannot  well  be), 
it  is  obvious  what  would  be  the  interpretation 
of  the  English  courts  at  the  present  day. 

The  Statute  of  William  IV.,  under  which 
the  judges  have  remodelled  the  pleadings  and 
practice,  authorizes  the  judges  "to  make  such 
alterations  in  the  mode  of  pleading,  and  in  the 
mode  of  entering  and  transcribing  pleadings," 
as  may  be  necessary  for  the  objects  of  the  Act. 
Under  this  authority,  the  whole  body  of  En- 
glish judges  have  formed  their  "  new  rules  of 
pleading.  The  5th  of  these  rules  is  wholly 
confined  to  regulating  in  detail  what  counts  in 
pleading  may  be  allowed  to  stand  together  ; 
and  what  not,  in  other  words,  what  counts  may 
be  joined,  and  when  a  plaintiff  shall  be  con- 
fined to  a  single  plea.  See  Bosanquet's  ed  of 
The  New  Rules.  Such  is  the  unanimous  under 
standing  of  the  word  "pleading'1  among  the 
present  English  judges,  showing  that  8  contra- 
vention of  their  fifth  rule,  by  misjoining  counts, 
would  be  considering  a  mispleading.  In  this 
sense  the  action  of  the  judges  under  the  stat- 
ute, is  understood  by  Mr.  Chitty  who  says  : 
"  Under  the  authority  of  the  Act  of  William 
IV.,  which  enabled  the  judges  to  promulgate 
rules  affecting  pleadings,  several  very  important 
rules  relating  to  declarations  and  pleadings  have 
been  made."  3  Chit.  Pr.,  454.  Why  should 
we  be  behind  the  judges  of  England  in  discard- 
ing cumbrous,  technical  difficulties  and  absurd- 
377*]  ities?  *Why  should  we  not  expound 
our  Revised  Statutes  of  amendments  in  the  same 
liberal  and  right  spirit,  that  they  have  applied 
to  the  Act  of  Parliament  for  regulating  their 
practice  ?  Another  strong  proof  of  the  intent 
of  the  Legislature  in  their  use  of  the  word  "mis- 
pleading," may  be  found  in  the  context  of  the 
same  provision.  It  provides  that  no  judgment 
after  verdict  shall  be  reversed  or  impaired  by 
reason  of  any  mispleading,  insufficient  plead- 
ing or  misjoining  of  issue.  Now  one  of  the 
forms  of  misjoinder  of  issue  would  seem  to  be 
that  of  a  double  issue,  such  as  must  result,  as 
here,  from  a  misjoinder  of  incompatible  counts. 
It  is  true  that  the  words  "  misjoinder  of  issue" 
may  not  cover  the  whole  ground  in  this  case, 
so  as  to  apply  to  the  previous  misjoinder  of 
counts,  and  thus  the  statute  would  go  only  to 
cure  the  double  issue  and  not  the  error  that  led 
to  it ;  but  they  are  very  important  to  show  the 
spirit  and  intention  of  the  Act,  and  the  nature 
and  character  of  the  formal  obstructions  to  jus- 
tice, it  was  meant  to  cure.  Taking  together 
the  two  phrases,  "mispleading"  and  "misjoin- 
ing" of  issue,  the  whole  ground  is  covered,  if 
It  be  not,  as  I  think  it  is,  by  the  former  phrase 
alone. 

I  would  not  venture  to  disturb  decisions  of 
equal  authority  with  those  which  support  the 
Supreme  Court  decision,  where  they  go  to  es- 
tablish any  rule  of  property, or  to  regulate  per- 
sonal rights,  although  I  should  judge  them  to 
be  founded  upon  arbitrary  or  artificial  rea- 
sons. Such  decisions  enter  largely  into  the 
concerns  of  men.  They  become  interwoven 
with  the  whole  body  of  the  law, and  are  silently 
recognized  in  the  management  of  affairs,  by 
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citizens  of  all  clasws.as  well  as  by  lawyers  and 
courts.  Not  so  with  a  pure  formal  question  of 
pleading.  The  overruling  prior  decisions  on 
such  a  point,  when  the  substantial  ends  of  jus- 
tice are  thereby  promoted,  can  influence  no 
other  question  save  those  of  legal  form. 

This  is  a  new  question  in  the  highest  tribu- 
nal of  this  State.  It  now  arises  under  a  statute 
not  new  in  its  objects,  but  re  enacted  here  re- 
cently with  enlarged  provisions  and  in  "  lan- 
guage," as  the  revisers  said, intended  to  rescue 
those  provisions  from  the  verbiage  in  which 
they  were  enveloped  ;  *thus  manifest-  [*378 
ing  a  freer  and  more  equitable  spirit  than  here- 
tofore, in  remedying  "technical  imperfections, 
variances,  defects,  omissions  and  all  other  er- 
rors of  the  like  nature."  I,  therefore,  deem  it 
proper  to  construe  this  Act  in  the  same  wise 
and  liberal  intent  in  which  it  was  passed.  We 
ought  to  reject  what  Blackstone  calls  "  the 
scrupulous  obstinacy  and  literal  strictness"  of 
the  ancient  English  judges  who  narrowed  every 
legislative  effort  to  liberalize  their  practice,  by 
the  strictest  construction  they  could  give  ;  and 
did  not  yield  till  twelve  successive  enactments 
had  been  found  necessary  to  cure  them  "  of 
their  unreasonable  degree  of  strictness."  By 
such  a  construction  as  I  contend  for,  we  shall 
promote  the  great  objects  of  justice  in  every 
case  where  it  can  be  applied;  and  this  without 
making  any  hasty  innovation  upon  the  rules 
and  forms  of  pleading.  A  misjoinder  of  counts 
will  still  be  incorrect ;  and  if  it  works  any 
manner  of  inconvenience,  the  defendant  may 
obviate  that  by  demurring  or  pleading  in  abate- 
ment. If  he  omit  to  do  so  and  voluntarily 
joins  issue  incorrectly,  he  ought  not  to  be  per- 
mitted to  lie  by,  to  see  the  result  of  his  case  be- 
fore a  jury,  and  then  come  in  and  overturn 
verdict  and  judgment  by  taking  advantage  of 
an  error  not  touching  the  merits  of  the  contro- 
versy, and  which  he  has  himself  promoted, 
since  it  could  not  have  gone  on  without  his 
own  aid  and  participation.  This  is  surely  one 
of  the  kind  of  defects,  that  it  was  the  object  of 
our  Statute  of  Amendments  to  remedy.  I 
think,  therefore,  we  should  not  hesitate  to  re- 
verse the  judgment  of  the  Supreme  Court  on 
this  head 

The  Supreme  Court  appear  not  to  have  no- 
ticed the  other  ground  on  which  the  reversal  of 
the  original  judgment  below,  was  maintained 
before  us  ;  I  presume  that  it  was  considered 
wholly  untenable.  The  books  show  that  it  is 
so.  The  position  is  that  the  plaintiff  in  error 
in  the  Supreme  Court  having  specially  assigned 
as  error,  that  the  issues  never  were  tried  as  set 
forth  in  the  record,  and  the  defendant  having 
by  his  joinder  in  error  confessed  the  fact,  the 
record  and  proceedings  of  the  C.  P.  must,  there- 
fore, be  allowed  to  be  erroneous,  although  in 
fact  the  issues  were  joined  and  the  verdict 
found.  But  the  authorites  read  thus:  in  a  per 
*curiam  opinion  of  our  Supreme  Court,  [*37O 
Judge  Sutherland  says  :  "If  the  assignment  Is 
bad,  as  impeaching  the  record,  the  defendant 
can  avail  himself  of  that  objection  under  the 
general  plea  of  in  nutto  est  erratum.  So  if  an 
error  in  fact  that  is  not  assignable  be  assigned, 
and  in  nulloest  erratum  is  pleaded,  it  is  no  con- 
fession of  it  ;  as  if  it  be  assigned,  that  the  court 
was  not  sitting  on  the  day  when  the  judgment 
purported  to  have  been  given,  because  that  is 
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against  the  record,  and  in  such  case,  in  nullo 
est  erratum  is  only  a  demurrer."  7  Wend.,  56. 
But  the  error  assigned  was  not  assignable.  "A 
man  cannot  allege  diminution  contrary  to  the 
record  which  is  certified."  2  Saund.,  101. 
"Nothing  can  be  assigned  for  error  which  con- 
tradicts the  record."  Per  Ch.  J.  Savage,  9 
Wend.,  126.  The  record  is  the  highest  evi- 
dence of  the  facts.and  it  is  not  to  be  presumed 
to  be  false  from  a  mere  inference  of  pleading. 
If  there  had  been  any  such  error  beyond  some 
trivial  matter  of  form,  it  could  be  impeached 
or  corrected  in  the  court  below. 

Substantial  justice  between  the  parties  ap- 
pears to  have  been  done  in  the  court  where  the 
cause  was  tried.  The  two  very  artificial  rea- 
sons for  reversal  are  of  a  character  never  en- 
titled to  peculiar  favor  ;  and  seem  to  me  quite 
insufficient — the  one  last  considered  because  it 
is  against  all  ancient  and  modern  authority  ; 
the  other  as  against  the  equity  and  policy  of 
our  Revised  Statutes.  I  shall  accordingly  vote 
for  reversing  the  judgment  of  the  Supreme 
•Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows  : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Beardsley,  Dickinson,  Fur- 
man,  Hawkins,  Hull,  Hunt,  Huntinglon,  John- 
son, H.  A.  Livingston,  Maynard,  Moseley,  Nich- 
olas, Peck,  Skinner,  Sterling,  Verplanck — 17. 

In  the  negative — The  CHANCELLOR, and  Sen- 
ators Paige,  Spraker,  Wager — 4. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  the  judgment  of  tJie  C.P. 
affirmed. 

Reversing— 19  Wend.,  546. 
Criticised-1  Hill,  62. 
Explained— 36  Wend.,  558. 
Approved— 1  Hill,  464. 

Cited  in-1  Hill,  658:  7  Hill,  294;  1  Barb.,  556;  7 
Bob.,  174,  655  ;  41  Mich.,  257. 


38O*]      *IRVIN,  Survivor,  etc., 

v. 
THE  SEA.  INSURANCE  COMPANY. 

Marine  Insurance — Representation  that  no  Spir' 
its  would  be  Allowed  on  Board — Spirits  Taken 
Jor  Transportation,  not  Within. 

Where,  in  an  action  on  a  policy  of  insurance  for 
the  loss  9f  a  ship,  it  appeared  that  at  the  time  of  the 
application  for  the  insurance,  a  representation  was 
made  that  no  spirits  would  be  allowed  on  board.and 
it  turned  out  in  proof  that  the  master  of  the  vessel 
had  in  the  cabin  two  kegs  of  spirits,  containing  four 
or  five  gallons  each,  which  would  have  belonged  to 
him  as  a  perquisite  on  his  arrival  at  the  port  of  des- 
tination, but  which  were  not  broached  or  any  of  the 
contents  used  on  board  of  the  vessel,  it  was  held, 
that  the  spirits  not  being  on  board  for  use.  and  not 
being  in  fact  used,  the  policy  was  not  invalidated. 

It  was  further  held,  that  the  representation  would 
not  prevent  the  taking  on  board  a  whole  cargo  of 
spirits,  if  taken  for  transportation  in  the  regular 
course  of  business. 

Citations— 1  Gale,  151 ;  2  Cromp.  M.  &  R..  447. 

TERROR  from  the  Supreme  Court.  The 
J-J  plaintiff  brought  an  action  in  the  Superior 
Court  of  the  City  of  N.  Y.  on  a  policy  of  in- 
surance on  the  British  ship  Priscilla  at  and 
from  Liverpool  to  the  Port  of  St.  Johns,  New 
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Brunswick.  The  vessel  was  wrecked  and  to- 
tally lost.  At  the  time  that  the  policy  was  ef- 
fected, the  plaintiffs  represented  The  Priscilla 
to  be  a  new  ship  perfectly  sound  in  every  re- 
spect, and  would  in  every  respect  bear  a  com- 
parison with  any  vessel  ever  built  in  N.  B. ; 
and  further,  "the  captain  is  a  careful  and 
steady  man,  has  good  officers  and  crew;  and  no 
spirits  allowed  on  board."  Evidence  was  given 
in  reference  to  the  character  and  seaworthi- 
ness of  the  vessel,  which,  however,  it  is  not 
necessary  to  advert  to.  In  respect  to  the  pro- 
hibition of  spirits,  it  was  proved  by  the  master 
of  the  vessel  that  a  keg  of  brandy  and  a  keg 
of  gin,  each  containing  about  four  or  five  gal- 
lons, were  taken  on  board  at  Liverpool  among 
the  ship's  stores;  the  kegs  were  sealed  with  the 
King's  seals,  and  the  seals  were  not  broken, 
nor  were  any  of  the  contents  drawn  out  or 
used  after  the  kegs  were  taken  on  board;  and 
that  on  his  arrival  at  St.  Johns,  the  liquor 
would  have  belonged  to  him  as  a  perquisite. 
On  his  cross-examination,  he  stated  that  when 
he  sailed  from  Liverpool,  he  had  on  board 
about  a  pint  of  spirits  in  a  third  keg;  that  the 
kegs  were  stowed  in  the  cabin:  that  they  were 
not  entered  in  the  bill  of  lading;  that  they 
came  on  board  out  of  bond — a  drawback  being 
allowed  at  Liverpool.  *He  admitted  [*381 
that  he  had  been  informed  by  the  owners  of 
the  vessel  that  the  Ins.  Co.  refused  to  pay  on 
account  of  his  carrying  spirits,  and  being  a 
drunkard;  that  they  told  him  they  had  desired 
him  not  to  carry  liquors  and  that  he  ought  not 
to  have  done  it."  That  he  thereupon  procured 
certificates  from  merchants  of  Liverpool  and 
St.  John  that  he  was  a  sober  man,  and  not  ad- 
dicted to  drinking,  which  he  gave  to  the  own- 
ers, who  said  they  would  send  them  on  to  N. 
Y.  The  Chief  Justice  of  the  Superior  Court, 
in  reference  to  the  prohibition  of  spirits, 
charged  the  jury:  that  the  fair  construction  of 
the  contract  in  that  respect  was,  that  spirits 
were  not  to  be  allowed  on  board  for  use,  nor 
to  be,  in  fact,  used,  and  if,  therefore,  the  spir- 
its were  taken  on  board  for  cargo  or  transpor- 
tation merely,  and  not  for  the  purpose  of  be- 
ing used  or  consumed  on  board,  and  if,  in 
truth,  no  part  thereof  was  used  on  board  dur- 
ing the  voyage,  the  fact  that  it  was  on  board 
would  not  vitiate  the  policy.  The  Chief  Jus- 
tice also  charged  the  jury  on  the  subjects  of  the 
character  of  the  vessel  and  its  seaworthiness. 
To  which  charge,  the  counsel  for  the  defend- 
ants excepted.  The  jury  found  for  the  plaint- 
iff, and  judgment  was  accordingly  entered. 
The  defendants  sued  out  a  writ  of  error  re- 
moving the  record  into  the  Supreme  Court, 
where  the  judgment  of  the  court  below  was 
reversed.  The  plaintiff  thereupon  removed  the 
record  into  this  court. 

The  judgment  of  the  court  below  was  re- 
versed in  the  Supreme  Court,  on  the  ground  of 
the  misdirection  of  the  jury  in  respect  to  the 
prohibition  of  spirits;  the  opinion  was  deliv- 
ered by  Mr.  J  Cowen.  the  portion  whereof 
relating  to  this  subject  is  in  these  words: 

"  The  representation  '  no  spirits  allowed  on 
board,'  was,  in  substance,  an  assurance  that 
the  vessel  should  maintain  the  character  of  a 
temperance  ship.  Spirits  were-  taken  into  the 
cabin  as  part  of  her  stores,  not  expressly  to  be 
used,  and  none  of  them  were  in  fact  used;  but, 
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according  to  what  was  customary  at  Livi-r 
pool,  they  were  embarked  for  transportation 
as  a  perquisite  of  the  captain,  to  be  sold  by 
him  on  bin  own  account.  Not  being  on  the 
;*82*J  bill  of  lading,  they  *were  subject, 
however,  to  be  disposed  of  or  used  by  him,  or 
converted  by  him  to  the  purpose  of  treating 
the  crew.  The  charge  was,  that  spirits  might 
be  taken  for  cargo  or  transportation  merely; 
and,  if  not  to  be  used,  nor  in  fact  used,  the 
purpose  of  the  representation  was  fulfilled." 

It  i*  not  easy,  I  suspect,  to  maintain  this 
part  of  toe  charge  in  its  full  latitude.  It  might 
be  too  strong  to  say  of  a  representation  couched 
in  language  like  this,  that  spirits  should  not  be 
transported  by  way  of  regular  cargo,  entered 
on  the  bill  of  lading,  with  its  three  parts  in 
different  hands,  for  the  purpose  of  detecting 
any  fraudulent  conversion.  Even  that  might 
be  unjust  to  the  insurers.  But  to  allow  the 
carrying  of  liquor  by  the  master  or  crew,  un- 
der pretense  of  venture  or  perquisite,  would 
be,  in  effect,  to  render  the  representation  a 
very  idle  promise.  Even  a  personal  engage- 
ment not  to  drink,  made  by  landmen,  under 
every  possible  inducement  to  fulfill  it — motives 
of  health,  reputation,  fortune,  the  encourage- 
ment of  friends  and  the  influence  of  example, 
is  but  too  often  found  to  be  a  slender  tie,  when 
opposed  to  the  force  of  opportunity,  exerted 
upon  an  appetite  in  the  least  vitiated  by  habit. 
Sailors,  beside  being  remarkable  for  general 
improvidence,  are  among  the  last  who  would 
even  form  resolutions  of  abstinence;  they  are 
far  removed  from  many  of  the  ordinary  mo- 
tives to  that  virtue,  and  reckless  of  such  con- 
siderations as  they  cannot  entirely  escape.  The 
usual  allowance  of  spirits  to  ships'  crews  at  a 
certain  hour  of  the  day,  tends  to  create  the  ap- 
petite for  spirits  in  its  most  imperious  form. 
"  Persons  addicted  to  excessive  drinking," 
says  Paley,  "  suffer,  in  the  intervals  of  sobrie 
ty,  and  near  the  return  of  their  accustomed  in- 
dulgence, a  faintness  and  oppression  circa  pras- 
cordia,  which  it  exceeds  the  ordinary  patience 
of  human  nature  to  endure.  This  is  usually 
relieved  for  a  short  time  by  a  repetition  of  the 
same  excess:  and  to  this  relief,  as  to  the  re- 
moval of  every  long  continued  pain,  they  who 
have  once  experienced  it,  are  urged  almost  be- 
yond the  power  of  resistance.  Pal.  Phil.,  ch. 
2,  pp.  314,  315,  Phila.  ed.,  1794.  Opposed  to 
such  an  influence,  neither  the  suggestions  of 
religion  nor  the  love  of  life,  are  of  any  avail. 
383*]*An  instance  of  insensibility  to  the  lat- 
ter is  mentioned  by  the  late  Dr.  Rush,  as  oc- 
curring some  years  ago  in  Philadelphia.  An 
habitual  drunkard  being  strongly  urged  by 
one  of  his  friends  to  leave  off  drinking,  said: 
"  Were  a  keg  of  rum  in  one  corner  of  the  room, 
and  were  a  cannon  constantly  discharging 
balls  between  me  and  it,  I  could  not  refrain 
from  passing  before  that  cannon,  in  order  to 
g^t  at  the  rum."  Rush.  Diseases  of  the  Mind, 
ch.  10,  p.  266,  Phila.  ed.,  1812.  Such  kegs 
taken  in  the  name  of  ship's  stores,  though  for 
the  avowed,  and  even  the  honest  purpose  of 
transportation  as  perquisites  by  the  crew, would 
be  quite  sure  even  of  a  worse  fate  than  that 
which,  in  the  case  at  bar,  appears  to  have  at- 
tended the  third  keg  before  it  left  Liverpool. 
It  is  not  very  difficult  to  say  what  would  have 
been  the  result  of  this  captain's  adventure  in 
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kegs,  had  the  voyage  proved  prosperous.  Ik 
ceased  by  the  loss  of  the  ship,  when  out  a  few 
days  from  Liverpool.  Had  it  continued,  I 
doubt  the  protection  even  of  the  King's  seal. 
The  temperance  of  the  captain  himself,  had, 
according  to  his  own  admission,  been  qm •-- 
tioned;  and  he  had  been  obliged  to  clear  him- 
self by  his  certificate  to  the  owners.  He  ad- 
mits they  desired  him  not  to  carry  liquors. 
They  told  him  insurance  could  not  be  got  on 
account  of  his  carrying  spirits  and  being  a 
drunkard.  Certificates  of  his  sobriety,  pro- 
cured both  at  Liverpool  and  St.  John,  were 
transmitted  to  N.  Y.,  and  these  were  followed 
by  the  representation  in  question:  "  The  cap- 
tain is  a  careful  and  steady  man,  has  good  of- 
ficers and  crew,  and  no  spirits  allowed  on 
board."  In  all  human  experience,  I  ask,  what 
kind  of  compliance  with  such  a  representation 
are  kegs  of  spirits  for  private  adventure, ..with 
a  captain  already  suspected  of  a  drunkard's 
appetite?  But  it  is  said  they  were  not  intend- 
ed for  use.  In  other  transactions  a  man  is 
holden  to  intend  the  natural  consequences  of 
his  own  act.  If  we  allow  this  practice,  every 
sailor  may  carry  his  regular  supply  of  grog  in 
the  name  of  perquisite.  The  evasion  would 
be  worthy  of  the  unlicensed  grocer,  whose 
trade  is  confined  to  the  biscuit,  but  his  spirits 
are  uniformly  given  away.  We  are  told  lhat 
in  this  case,  at  least,  the  actual  disallowance  of 
*spirits,  given  in  evidence  and  found  [*tf  84r 
by  the  jury,  removed  the  legal  imputation  of 
collusion.  Admitting  that  to  be  so,  an  isolated 
instance  like  the  present  is  not  sufficient  to 
warrant  the  law  in  allowing  such  a  practice. 
Suppose  the  insurers  to  be  told  that  no  spirits 
will  be  allowed;  but  there  will  be  liberty  for 
each  sailor  to  carry  kegs  of  liquor  for  sale  on 
his  private  account;  and  on  being  sued  for  a 
loss,  you  must  run  the  risk  of  collecting  from 
them  whether  they  used  any  of  it.  Would  an 
underwriter  of  ordinary  sagacity  consider  the 
representation  as  worth  a  cent?  It  is  like  say- 
ing to  a  ship's  crew,  take  what  means  of  intox- 
ication you  please;  but  be  careful  and  not 
j  drink.  In  case  of  a  representative  or  warranty 
of  neutrality,  it  is  not  enough  that  the  ship  be 
in  fact  neutral.  She  must  have  the  means  of 
showing  her  neutrality;  such  documents  on 
board  as  shall  vindicate  the  character  she  has 
assumed  at  the  suit  of  the  belligerent  cruiser. 
1  Phil.  Ins.,  110;  Hughes,  Ins.,  234.  Am.  ed., 
1833.  It  is  no  answer  to  say  that  she  was  in 
fact  neutral.  The  reason  is  because  by  gross 
negligence  she  has  been  left  open  to  probable 
condemnation.  The  cane  at  bar  and  cases 
which  must  continually  arise  in  ships  repre- 
sented or  warranted  to  be  temperate,  should 
we  allow  the  construction  adopted  by  the  court 
below,  would  be  more  than  mere  negligence. 
The  officers  and  crew  may  introduce  on  board, 
at  every  port,  the  positive  and  certain  means 
of  drunkenness,  eluding  detection  by  appear- 
ances, by  concealment,  and  a  concerted  system, 
for  the  suppression  or  withholding  of  testi- 
mony. The  result  will  be  the  leaving  of  tem- 
perance ships  liable  to  become  as  miserably 
unseaworthy  as  any  others;  more  so,  I  venture 
to  say,  than  those  wherein  grog  is  openly  and 
regularly  distributed. 

It  was,  I  take  it,  truly  said  on  the  argument, 
by  the  counsel  for  the  plaintiffs  in  error,  that, 
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<m  showing  the  ship  to  have  been  lost  through 
the  actual  intoxication  of  the  captain,  the  ac- 
tion must  have  failed.  But  that  they  desired 
more:  to  place  beyond  his  reach  the  ordinary 
means  of  intoxication,  and  avoid  the  almost 
impracticable  task  of  proving,  by  his  own 
servants,  a  degree  of  ebriety  and  its  conse- 
385*]  quences,*which  such  men,  even  if  they 
could  be  brought  upon  the  stand,  may  be  sup- 
posed not  willing  to  disclose. 

We  are  referred  by  the  counsel  for  the  de 
fendant  in  error  to  several  cases  of  misdescrip- 
tion  in  written  applications  for  the  obtaining 
of  fire  policies,  and  other  regulations,  which 
are,  in  general,  regarded  as  standing  on  the 
same  footing  with  the  ordinary  representation 
in  marine  policies.  Ins.  and  Loan  Co.  v.  Sny- 
der,  16  Wend.,  481,  488;  Dobson  v.  Sotheby,  1 
Mood.  &  M.,  90;  Delonguemere  v.  Ins.  Co.,  2 
Hall,  589;  Langdon  v.  Ins.  Co.,  2  Hall,  226;  6 
Wend.,  628,  S.  0.,  on  error.  These  authorities 
sustain  actions  upon  fire  policies  notwithstand- 
ing certain  variances  in  parts  of  the  building 
in  question,  or  inthe  character  of  the  building 
itself,  from  the  description  on  which  the  poli- 
cies were  founded;  or  notwithstanding  the  al- 
leged appropriation  of  the  building,  or  some 
part  of  it,  to  a  more  hazardous  use  than  was 
allowed  by  certain  clauses  in  the  policy.  The 
variances  were  holden  either  unsubstantial  or 
not  material  to  the  risk,  and  the  use  alleged  to 
be  unwarrantably  hazardous,  was  holden  not 
to  be  within  the  prohibition  of  the  policy. 
None  of  these  cases  apply  to  the  one  before  us, 
unless  it  be  denied  that  keeping  intoxicating 
drinks  on  board  a  ship  is  a  circumstance  in  no 
way  affecting  her  safety.  I  cannot  bring  my- 
self to  believe  it  so  small  a  matter  as  the  coun- 
sel for  the  defendant  in  error  seemed  to  sup- 
pose, and  as  he  seemed  to  think  it  is  viewed  by 
the  shipping  interest  of  the  City  of  N.  Y.  That 
it  is  looked  upon  as  of  some  consequence  at 
the  insurance  offices  there,  we  derive  from  the 
testimony  of  the  master  who  sailed  the  vessel 
in  question. 

On  the  whole,  we  think  the  court  below 
erred  in  telling  the  jury  that,  if  the  spirits  were 
taken  on  board  for  cargo  or  transportation 
merely,  no  part  being  in  fact  used,  the  repre 
sentation  was  substantially  complied  with.  We 
think  the  charge  should  have  been,  that  re- 
ceiving the  spirits, under  the  circumstances  dis- 
386*]  closed  by  the  captain's  testimony,  *of 
itself  falsified  the  representation  and  nullified 
the  policy."  The  cause  was  argued  in  this 
court  by, 

Mr.  D.  Lord,  Jr.,  for  plaintiff  in  error. 

Mr.  A.  G.  Rogers,  for  defendants  in  er- 
ror. 

After  advisement,  the  following  opinion  was 
delivered : 

By  the  Chancellor.  The  objections  to  the 
charge  of  the  judge  as  to  the  seaworthiness  of 
the  vessel,  and  as  to  the  alleged  misrepresenta- 
tion as  to  its  character  or  capacity  to  sustain 
the  ordinary  perils  of  the  sea,  were  very  prop- 
erly abandoned  by  the  counsel  for  the  defend- 
ants in  error  as  wholly  untenable.  The  only 
question  for  consideration,  therefore,  is,  wheth- 
er there  was  such  a  misrepresentation  by  the 
assured  in  relation  to  the  character  of  his  ves- 
sel as  a  temperance  ship  as  to  deprive  him  of 
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the  benefit  of  his  insurance;  or  rather, whether 
the  judge  who  tried  the  cause  erred  in  the 
instructions  which  he  gave  to  the  jury  on  that 
subject.  Upon  this  question  I  think  the 
learned  judge  who  delivered  the  opinion  of  the 
Supreme  Court  has,  in  the  discharge  of  the 
arduous  duties  which  are  imposed  upon  the 
members  of  that  court,  entirely  misapprehend- 
ed a  part  of  the  testimony  in  the  case,  if  he 
has  not  overlooked  the  distinctionwhich  exists 
between  a  representation  and  a  warranty. 

The  representation  was,  that  the  master  of 
the  vessel  was  a  careful  and  steady  man,  and 
that  he  had  good  officers  and  a  good  crew,  and 
that  no  spirits  were  allowed  on  board.  This, 
in  the  absence  of  any  suspicion  that  the  master 
or  crew  were  so  intemperate  that  they  would 
be  tempted  to  broach  casks  of  liquor  which 
were  on  board  the  ship,  without  any  intention 
of  having  them  used,  is  a  simple  representa- 
tion that  the  vessel  is  intended  to  sustain  the 
character  of  a  temperance  ship.  In  other 
words,  that  no  ardent  spirits  were  allowed  on 
board  for  the  use  of  the  officers  or  crew  during 
the  voyage,  or  while  laying  in  the  port  of 
lading  or  of  discharge;  that  is,  during  the  risk 
which  the  underwriters  were  asked  to  assume; 
and  1  doubt  whether  a  more  extended  meaning 
should  be  given  to  these  words,  even  in  a  tech- 
nical *warranty.  See  Whitehead  v.  [*387 
Price,  1  Gale,  151;  8.  G.,  2Cr.  Mees.  &R.(  447. 
But  if  the  learned  judge  was  right  in  suppos- 
ing that  previous  to  the  underwriting  of  this 
policy,  a  strong  suspicion  existed  on  the  part 
of  the  underwriters  that  the  master  of  the  ves- 
sel was  an  intemperate  man,  so  that  he  would 
be  likely  to  get  intoxicated  if  any  ardent  spirits 
were  placed  within  his  leach  or  under  his  con- 
trol; arid  that  to  guard  against  the  risk  of  such 
an  occurrence  they  required  from  the  owner 
of  the  vessel  an  assurance  that  no  ardent  spir- 
its would  be  allowed  to  be  carried  in  the  vessel 
during  the  voyage,  a  very  different  case  would 
have  been  presented;  especially  if  the  two  kegs 
of  liquor  were  taken  on  board  by  the  master 
with  the  knowledge  or  assent  of  the  assured, 
or,  if  the  representation  had  been  put  in  the 
form  of  a  warranty.  In  such  a  case,  proof  that 
the  liquor  was  merely  transported  in  the  ship 
from  one  port  to  the  other,  for  the  purpose  of 
securing  the  benefit  of  the  drawback  as  a  per- 
quisite of  the  master  of  the  vessel, and  that  they 
were  placed  under  the  King's  seal  for  that  pur- 
pose, would  not  excuse  the  assured,  or  enable 
him  to  recover  on  his  policy. 

Upon  a  careful  examination  of  the  testi- 
mony, however,  it  will  be  seen  that  no  suspi- 
cion existed  as  to  the  intemperance  of  the  mas- 
ter until  long  after  the  loss  of  the  ship;  and 
the  certificates,  which  were  called  for  by  the 
defendants'  counsel,  if  they  are  evidence  of 
anything,  show  that  no  foundation  for  such  a 
suspicion  existed  at  the  time  they  were  given, 
for  the  purpose  of  enabling  the  assured  to  ob- 
tain payment  of  his  loss  from  the  underwriters. 
The  representation  was,  therefore,  true  in  the 
sense  in  which  both  parties  must  have  under- 
stood it  at  the  time  it  was  made.  The  conclu- 
sion at  which  I  have  arrived  is,  that  there  was 
no  error  in  the  charge  of  the  judge  who  tried 
this  cause  in  the  Superior  Court  of  the  City  of 
N.  Y. ;  and  that  no  legal  reason  existed  for 
reversing  the  judgment  which  that  court 
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rendered  in   favor   of    the   present   plaintiff 
in  error. 

The  judgment  of  the  Supreme  Court  should, 
therefore,  be  reversed,  and  the  original  judg- 
ment should  be  affirmed  with  costs  to  Irvin  the 
plaintiff,  in  this  court,  and  also  upon  the  writ 
388*]  *of  error  in  the  Supreme  Court;  togeth- 
er with  interest  on  his  original  judgment  by 
wav  of  damages  for  the  delay  caused  by  that 
writ  of  error. 

On  the  question  being  put — shall  this  judg 
ment  be  reversed?— all  the  members  of  the 
Court  present  who  had  heard  the  argument  an- 
swered unanimously  in  the  affirmative.  Where- 
upon, the  judgment  of  the  Supreme  Court  was 
reversed,  and  the  judgment  of  the  Superior  Court 
of  the  City  of  N.  T.  affirmed. 


HERRICK  v.  MALIN. 

Alteration  of  Deed— Effect  of— Deed,  not  Avoided 
when  Made  Subsequent  to  Vesting  of  Title  in 
Grantee — Burden  of  Explanation  of  Material 
Alteration  is  on  the  Party  Seeking  to  Enforce 
It — Ancient  Deed — Interlineation — Presump- 
tion— Alteration  of  Bill  of  Exchange  or  Prom- 
issory Note — Fraud. 

An  alteration  in  a  deed  though  made  subsequent 
to  its  execution  by  the  grantee  himself  does  not 
avoid  it,if  under  the  deed  a  legal  title  became  vested 
in  the  grantee  by  transmutation  of  possession.either 
by  livery  of  seisin  or  by  the  operation  of  the  Statute 
of  Uses. 

It  is  otherwise,however,when  an  action  is  brought 
upon  the  deed  for  a  breach  of  the  covenants  there- 
in, or  upon  a  bond  or  other  sealed  instrument;  then, 
upon  the  plea  of  non  est  factum,  the  plaintiff  is 
bound  to  show  it  to  be  the  deed  of  the  party  prose- 
cuted, and  if  there  has  been  an  alteration  or  the  in- 
strument, it  must  be  satisfactorily  explained. 

So,  also,  if  an  alteration  appears  on  the  face  of  a 
bill  of  exchange  or  promissory  note,  the  plaintiff  in 
an  action  for  its  recovery,  is  bound  to  give  evidence 
in  explanation. 

Where  the  alteration  in  a  deed  is  material,  the  par- 
ty seeking  to  enforce  it  is  bound  to  give  some  ex- 
planation as  to  the  apparent  alteration,  even  if  the 
deed  be  of  more  than  30  years'  standing.and  is  offered 
in  evidence  without  proof,  as  an  ancient  deed.  So,  it 
seems,  explanation  may  be  required  where  the  deed 
is  proved  without  producing  and  examining  the 
subscribing  witnesses;  and  if  it  be  not  given,  a  jury 
will  be  warranted  in  finding  in  opposition  to  that 
part  of  the  deed  appearing  to  be  altered,  if  the  ap- 
parent alteration  be  of  such  a  character  as  to  create 
a  strong  suspicion  that  it  had  been  fraudulently 
made. 

It  seems,  however,  that  where  there  is  a  mere  in- 
terlineation in  a  deed,  without  anything  to  excite 
suspicion  that  it  was  not  made  at  the  time  that  the 
deed  was  drawn  and  executed,  the  reasonable  pre- 
sumption is,  that  it  was  made  before  the  deed  was 
executed. 


NOTE.— Alteration  in  deed  nr  contract— Burden  of 
explanation  in  OH  the  one  •producing  it.  Jackson  v. 
Osborn,  2  Wend.,  555;  Jackson  v.  Gould,  7  Wend., 
384 ;  Smith  v.  McGownn,  3  Barb.,  404 ;  Acker  v.  Led- 
yard.  8  Barb.,  514  ;  Waring  v.  Smyth,  2  Barb.  Ch., 
119 ;  Tillou  v.  Clinton  &  Essex  Mut.  Ins.  Co.,  7  Barb., 
564:  Boothley  v.  Stanley,  34  Me.,  115;  Barring  v. 
Bank  of  Washington,  14  Serg.  &  R.,  405 ;  Beaman  v. 
Russell,  20  Vt.,  205;  Davis  v.  Carlisle.  6  Ala.,  707; 
Hills  v.  Barnes,  11  N.  H.,  3H5;  Humphrey  v.  Guillon. 
Ki  N .  H .,  :«.->  ;  K night  v.  Clements,  8  Adol.  &  Ell.,  215 ; 
Henman  v.  Dickinson,  5  Bing.,  183;  Taylor  v.  Mos- 
ley,  6  Car.  &  P..  273.  For  a  full  discussion,  indicat- 
ing limitations  and  exceptions,  see  1  Greenl.  Ev., 
sees.  564, 565,  notes  and  authorities  cited. 

See,  generally,  on  the  subject  of  alteration  of  in- 
struments, Lewis  v.  Payn,  8  Cow..  71,  note ;  Penny  v. 
Corwithe,  18  Johns.,  499,  note. 
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Citations— 15  Johns..  293;  11  Co.,  26;  2  Bulst.,246;  4 
J.  B.  Moore,  42 :  1  Vent.,  29;  3  Prest.  Abs.,  103  :  4  H. 
&  Aid.,  672  ;  3  Stark.,  60 ;  8  Cow.,  71 :  9  Cow.,  125 ;  7 
Wend.,  364  ;  2  Johns.,  84 ;  2  Wend..  559  ;  Bull.  A'.  P., 

L'.V,;  KoBCOe  EV.,88;  I  Will.  W  &H..  L'MI;  ;>  ItiiiR..!-:;; 
Moody  \  M.,  117;  HCarr.  &  P.,  273 ;  1  Ki-b.,  22,  pi.  62; 
12  Vin.  Abr..  58. 

TERROR  from  the  Supreme  Court.    This  was 
J-J  an  action  of  ejectment,  brought  by  Undid 
Malin  against  Israel  Herrick  for  the  recovery 
of  a  tract  of  land  conveyed  to  her  by  one  James 
Hathaway,  by  deed,  bearing  date  July  80.1794. 
*The  premises  conveyed  being  de-  [*38S> 
cribed  as  follows:  "A  certain  tract  of  land  in 
township  number  seven  in  the  second  range  of 
the  Massachusetts  preemption,  being  in  com- 
mon and  undivided  with  the  proprietor  of  said 
land,   and   supposed   to    contain   about   four 
hundred  acres;  it  being  all  my  right,  title,  in- 
terest and  demand  to  lands  in  said  town,  ex- 
cept one  hundred  acres,  which  is  conditionally 
conveyed  to  Mariah  Hathaway.  The  remain- 
ing part  of  my  right  in   said  town  is  hereby 
conveyed  to  said  Rachel ;  and  I  do,  by  these 
presents, put  said  Rachel  in  my  place  and  stead, 
to  receive  said  lands  in  the  division  thereof 
with  the  said  proprietor,  to  her  own  use  and 
to  her  heirs  and  assigns  forever."     The  deed 
was  read  in  evidence  without  objection,  At  the 
time  of  the  execution  of  the  deed,  Hathaway 
resided  on  the  premises  conveyed  ;  he  died 
about  two  years  thereafter,  and  his  widow  con- 
tinued in  possession  about  four  or  five  years 
after  his  death,  when  she  quit.     After  which, 
the  premises  remained  unoccupied  until  the 
defendant  entered  in  1834  or  1825.  On  the  part 
of  the  defendant,  a  witness  was  called,  who 
testified  that  from  an  inspection  of  the  deed 
executed  by  Hathaway  to  the  plaintiff,  it  ap- 
peared  plain  to  him  that  a  letter  had   been 
erased  from  the  end  of  the  word  proprietor 
(as  italicised  above);  that  where  the  word  land 
is  now  written  (italicized  as  above),  he  could 
discover  that  the  word  townh&d  been  originally 
written — he  could  see  the  outline  of  the  letters 
t,  o,  and  n,  and  what  might  have  been  a  w  ; 
that  the  word  town  appeared  to  have  beeu  writ- 
ten with  the  same  ink  as  the  rest  of  the  deed, 
whereas  the  word  land  was  written  with  differ- 
ent ink,  darker  and  apparently  newer.     As  to 
the  words  in  said  town  (italicized  as  above),  he 
testified  that  the  word  in  and  said,  and  the  two 
first  letters  of  the  word  town,  appeared  to  have 
been  written  over.with  blacker  ink  than  the  rest 
of  the  deed — the  last  two  letters  of  that  word 
having  probably  been  worn  off  or  torn  off  by 
accident.     The  counsel  for  the  defendant  re- 
quested the  judge  who  presided  at  the  trial  of 
the  cause,  to  charge  the  jury  that  the  altera- 
tions in   the  above  deed  were  material,  and 
avoided  the  deed  if  made  after  its  execution, 
even  though  made  by  a  stranger;  *that  [*3OO 
if  the  alterations  were  immaterial  and  were 
subsequent  to  the  execution  of  the  deed,  made 
by  the  grantee  or  by  her  direction  or  with  her 
assent,  such  alterations  would  avoid  the  deed 
and  prevent  its  being  legal  evidence  of  title  : 
and  that  the  alterations  must  be  presumed  to 
have  been  made  subsequent  to  the  execution 
of  the  deed,  until  the  contrary  was  made  to  ap- 
pear.    The  judge  omitted  to  charge  the  jury 
as  requested,  and  instructed  them  that  if  they 
were  satisfied  with  the  evidence  in  the  case, 
they  should  find  a  verdict  for  the  plaintiff.  To 
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which  charge,  and  omission  to  charge  as  re- 
quested, the  counsel  for  the  defendant  except- 
ed.  The  jury  found  a  verdict  for  the  plaintiff. 
There  was  much  other  evidence  in  the  case, 
and  various  other  questions  of  law  agitated, 
but  the  case  is  reported  only  in  reference  to  the 
question  arising  upon  the  alterations  of  the 
deed.  The  defendant  applied  to  the  Supreme 
Court  for  a  new  trial,  which  was  denied,  and 
judgment  was  rendered  for  the  plaintiff.  In 
reference  to  the  question  of  alteration,  Ch.  J. 
Savage,  who  delivered  the  opinion  of  the  court, 
in  a  case  of  the  same  plaintiff  against  I.  N. 
Rose,  in  which  the  same  question  arose,  ob- 
served: "It  is  said,  however,  that  the  deed  has 
been  altered  and,  in  consequence  of  such  al- 
teration, it  cannot  be  evidence  to  support  the 
plaintiff's  title.  The  first  subject  of  inquiry  in 
relation  to  this  point  is,  whether  the  alteration 
is  in  a  material  part.  The  only  alteration  con- 
sists in  writing  the  word  'land'  upon  an  eras 
ure  of  the  word  'town,'  and  erasing  the  letter 
's'  at  the  end  of  the  word  'proprietors.'  This 
alteration  occurs  in  the  description  of  land  con- 
veyed ;  it  originally  read,  'a  certain  tract  of 
land  in  township  number  seven  in  the  second 
range  of  Massachusetts  preemption,  being  in 
common  and  undivided  with  the  proprietors 
of  said  town.'  Now  it  makes  no  difference 
whether  the  parcel  conveyed  was  in  common 
and  undivided  with  the  'proprietors  of  said 
town,'  or  with  the  proprietor  of  said  'land.' 
The  word  'land'  can  have  no  other  sensible 
meaning  than  'township'  or  'town,'  in  the  con- 
nection in  which  it  is  used.  If  land  is  held  in 
common,  there  must  be  at  least  two  owners;  to 
say  that  the  grantor  holds  in  common  with  the 
proprietor  of  said  land,  is  saying  that  he  holds 
391*J  in  *common  with  himself;  and  what 
follows  shows  that  the  property  conveyed, 
is  all  his  right,  title  and  interest  to  lands  in 
said  town,  to  wit:  township  number  seven.  If 
however,  the  alteration  can  be  supposed  to  al- 
ter the  sense  and  meaning  of  the  deed,  then  it 
is  incumbent  on  the  party  producing  it  to 
give  satisfactory  explanation,  2  Wend.,  555, 
unless  the  estate  is  such  an  one  as  may  have 
existed  without  a  deed,  and  has  vested  by 
transmutation  of  possession:  in  which  case  the 
estate  continues,  although  the  deed  be  de- 
stroyed. 8  Cow.,  71.  The  grantor  in  this  case 
died  soon  after  executing  the  deed.  His  widow 
remained  a  number  of  years  in  possession,  as 
was  understood,  under  Rachel  Malin,  who  was 
the  reputed  owner  of  the  lot." 

The  defendant  sued  out  a  writ  of  error  re- 
moving the  record  into  this  court,  where  the 
case  was  argued  by, 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Messrs.  D.  B.  Prosser  and  M.  T.  Rey- 
nolds, for  defendant  in  error. 

After  advisement,  the  following  opinion  was 
delivered,  in  reference  to  the  question  of  alter- 
ation of  the  deed: 

By  the  Chancellor.  The  first  question  to 
be  considered  in  this  case  is,  whether  the  sup- 
posed alteration  in  the  deed  of  Hathaway  to 
Malin,  even  if  made  by  her  after  its  execution, 
avoided  the  deed  so  that  she  could  not  recover 
the  estate.  In  Jackson  v.  Malin,  15  Johns.  ,293, 
the  Supreme  Court  held  that  an  immaterial  al- 
teration in  a  will  devising  real  estate,  if  made 
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by  the  devisee,  rendered  the  devise  void;  but 
as  the  verdict  of  the  jury  had  not  found  wheth- 
er the  will  was  or  was  not  altered  by  the  dev- 
isee, a  new  trial  was  granted.  It  is  evident, 
from  the  report  of  that  case,  that  the  learned 
judge  who  delivered  the  opinion  of  the  Supreme 
Court  was  misled  by  Pigot's  case,  11  Co.,  26, 
which  was  the  only  case  cited  in  support  of  his 
opinion,  and  that  he  did  not  advert  to  the  dis- 
tinction between  an  alteration  in  a  mere  bond 
or  covenant,  where  the  remedy  of  *the  [*392 
party  is  by  an  action  upon  the  instrument  itself, 
in  which  action  the  plaintiff  cannot  recover  if 
he  has  canceled  or  altered  the  obligation  so 
that  it  is  not  the  same  which  the  defendant  ex- 
ecuted, and  an  alteration  in  a  deed  or  will 
under  which  a  legal  title  had  become  vested  in 
the  grantee  or  devisee  by  transmutation  of  pos- 
session either  by  livery  of  seisin  or  under  the 
Statute  of  Uses.  Pigot's  case  was  an  action  of 
debt  upon  a  bail-bond  given  to  the  sheriff 
without  the  addition  of  his  name  of  office,  and 
was  altered  by  a  stranger  by  interlining  the 
plaintiff's  name  of  office;  and  by  referring  to 
Bulstrode's  report  of  the  same  case,  2  Bulst. , 
246,  it  will  be  seen  that  all  the  cases  cited  by 
Trattman,  the  defendant's  counsel,  were  cases 
of  that  description,  and  not  cases  in  which  the 
question  arose  as  to  the  title  to  real  estate 
which  had  passed  by  the  deed.  The  resolu- 
tions of  the  court  must,  therefore,  be  taken  in 
reference  to  the  case  which  was  then  under 
consideration.  In  that  view  the  resolutions 
in  Pigot's  case  only  amount  to  this:  that  where 
the  obligee  in  a  bond,  or  the  grantee  in  a  deed 
alters  the  bond  or  deed  in  an  immaterial  part, 
he  cannot  sue  upon  the  bond,  or  bring  an  ac- 
tion upon  the  covenants  in  his  favor  in  the 
deed,  as,  upon  the  plea  of  non  estfactum  the 
instrument  produced  in  evidence  will  not  ap- 
pear to  be  the  same  deed  which  was  executed 
by  the  defendant.  But  even  in  these  cases  it 
appears  to  be  a  mere  technical  rule,  and  as  Ch. 
J.  Dallas  says,  the  meaning  of  the  rule  was 
rather  to  ascertain  the  identity  of  the  instru- 
ment than  to  guard  against  fraud.  It  was  ac- 
cordingly held  in  the  case  of  Saundersen  v. 
Symonds,  4  J.  B.  Moore,  42,  that  an  immate- 
rial alteration  of  a  policy  of  insurance,  by  the 
assured,  would  not  prevent  his  recovering 
against  the  underwriter.  Such,  I  apprehend, 
must  be  the  rule  in  relation  to  either  a  materi- 
al or  immaterial  alteration  in  a  deed,  where  the 
deed  is  not  offered  in  evidence  for  the  purpose 
of  recovering  thereon  as  upon  a  contract,  but 
merely  to  show  that  the  legal  title  to  property 
had  once  passed  by  such  deed  when  it  exist- 
ed as  an  unimpeachable  instrument  before  al- 
teration. 

As  early  as  1676,  it  was  said  by  the  Court  of 
K.  B.  in  England,  that  a  rent  or  other  grant 
was  not  lost  by  the  *destruction  of  a  [*393 
deed,  as  was  a  bond  or  chose  in  action.  Wood- 
ward v.  Aston,  1  Vent.,  297.  And  Mr.  Preston 
says,  it  seems  quite  clear  that  no  deed,  which 
has  once  passed  an  estate  or  interest,  can  be 
avoided  so  as  to  devest  that  estate  or  interest 
by  the  cancellation  of  the  deed;  but  bonds,  or 
other  executory  instruments  which  are  merely 
obligatory  on  the  person,  may  have  their  effect 
defeated  by  an  intentional  cancellation  of  the 
deed  by  the  obligee.  3  Prest.  Abs.,  103.  The 
case  of  Doe  v.  Bingham,  in  the  Court  of  K.  B. 
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4  Barn.  &  Aid.,  672,  shows  that  where  a  legal 
tit  I.-  has  passed  under  a  deed,  the  grantee  in 
such  deea  may  give  it  in  evidence  in  an  eject- 
ment suit,  as  proof  of  such  title,  although  he 
li;>.-  subsequently  altered  the  deed  in  an  imma- 
tcriu!  part,  without  theconsent  of  the  grantor. 
See,  also,  Doe  v.  Hirst,  8  Stark.,  60.  In  all  the 
American  cases  cited  on  the  argument,  with 
tin-  exception  of  Jackson  v.  Matin,  the  same 
principle  appears  to  be  maintained,  and  partic- 
ularly in  those  of  Lewis  v.  Payne,  8  Cow.,  71; 
Jackson  v.  Jacoby,  9  Id.,  125;  Jackson  v.  Gould, 
7  Wend.,  364;  and  in  Jackson  v.  Chase,2  Johns., 
84,  in  our  own  courts.  I  conclude,  therefore, 
that  the  immaterial  alteration  in  the  deed  from 
James  Hathaway  to  Rachel  Malin,  whether 
made  by  her  or  by  a  stranger,  and  whether  be- 
fore or  after  the  execution  of  the  deed,  did  not 
devest  her  title,  or  prevent  the  deed  from  be- 
ing evidence  that  the  title  had  passed  to  her 
from  the  grantor. 

From  the  conclusion  at  which  I  have  arrived 
on  this  question,  it  is  not  necessary  for  me  to 
consider  whether  in  the  case  of  an  alteration  of 
a  written  instrument,  apparent  from  the  face 
of  the  paper  itself,  the  legal  presumption  is, 
that  it  was  so  altered  subsequent  to  its  execu- 
tion, by  the  party  in  whose  possession  it  was 
when  the  alteration  was  first  discovered.  It 
may  be  proper,  however,  to  say  that,  in  refer- 
ence to  material  alterations, it  seems  to  be  prop- 
er to  call  upon  the  party  claiming  the  benefit 
of  such  apparent  alterations  as  a  part  of  the 
original  instrument  at  the  time  it  was  executed, 
or  who  claims  that  the  instrument  is  still  bind- 
ing on  the  party  whose  name  is  upon  it,  for 
some  explanation  as  to  the  apparent  alteration. 
394*]  Such  is,  unquestionably  *the  rule  in 
relation  to  deeds  of  more  than  30  years  stand- 
ing, which  are  offered  in  evidence  without 
proof  as  ancient  deeds.  Jackson  v.  Osborn,  2 
Wend.,  559;  Bull.  N.  P.,  255;  Roscoe,  Ev.,89. 
And  perhaps  the  legal  rule  that  a  felony  is  not 
to  be  presumed,  ought  not  to  exempt  the  party 
producing  the  deed  from  giving  some  further 
explanation,  where  the  deed  is  proved  without 
producing  and  examining  the  subscribing  wit- 
ness, or  where  he  has  no  recollection  on  the 
subject  of  the  supposed  alteration.  The  jury 
certainly  would  be  authorized  to  find  in  oppo- 
sition to  that  part  of  the  deed,  if  the  apparent 
alteration  was  of  such  a  character  as  to  create 
a  strong  suspicion  that  it  had  been  fraudulent- 
ly made,  unless  some  explanation  was  given. 
The  case  of  Knight  v.  Clements,  1  Will.  W.  & 
H.,  290,  goes  further;  for  the  Court  of  Q.  B. 
there  decided  that  where  a  bill  of  exchange 
was  written  upon  a  two  months'  stamp  payable 
in  two  months,  but  it  appeared  upon  inspec- 
tion that  the  word  "three"  had  been  originally 
written  and  erased,  and  "two"  written  upon 
the  erasure,  the  holder  of  the  bill  must  prove 
that  the  alteration  was  made  before  the  bill 
was  negotiated.  A  similar  decision  was  made 
by  the  Court  of  C.  P.  in  the  case  of  Henman 
v.  Dickinson,  5  Bing.,  183.  In  Bishop  v.  Cham- 
bre.  Moody  &  M.,  117.  Ld.  Tenterden.  though 
he  held  that  in  such  cases  it  lay  upon  the 
plaintiff  to  account  for  the  suspicious  form 
and  obvious  alteration  of  the  instrument,  sub 
mitted  it  to  the  jury  to  decide  from  the  inspec- 
tion of  the  note,  whether  it  had  been  altered 
after  its  completion;  and  in  the  subsequent 

176 


case  of  Taylor  v.  Mostly,  6  Carr.  &  P.,  278, 
where  the  acceptance  of  a  bill  had  apparently 
been  altered,  it  appears  to  have  been  consid- 
ered a  proper  case  to  be  left  to  the  jury  to  de- 
termine whether  the  alteration  had  been  made 
after  the  acceptance  of  the  bill  by  the  defend- 
ant. The  case  cited  from  Keble,  however, 
shows  that  where  there  is  a  mere  interlinea- 
tion in  a  deed,  without  anything  to  excite  a 
suspicion  that  it  was  not  made  at  the  time  the 
deed  was  drawn  and  executed,  tin-  reasonable 
presumption  is.  that  it  was  made  before  the 
deed  was  executed.  1  Keb.,  2vs,  pi.  62;  8.  C., 
12  Vin.  Abr.,  *58.  For  these  reasons,  I  [*395 
think  the  circuit  judge  did  not  err  in  refusing 
to  charge  the  jury  as  requested  by  the  defend- 
ant's counsel,  in  relation  to  the  supposed  alter- 
ation of  the  deed  from  Hathaway  to  t  he  plaint- 
iff. The  Chancellor  then,  after  disposing  of  the 
other  questions  in  the  case,  comes  to  the  con- 
clusion that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — All  the  members  of  the 
Court  (20  being  present)  answered  in  the  nega- 
tive. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in— 1  Denio,  243 ;  3  Barb.,  379 :  8  Barb.,  516 : 23 
Barb.,  586 ;  3  Sweeny,  50;  45  Am.  Dec.,  379  (18  N.  H., 
357) ;  2  Am.  Kep..  514  (46  Mo.,  286). 


DONALDSON  t.  WOOD  &  WOOD. 

Mechanic's  Lien — Acts  of  18SO  and  18SS — 
Construction  of — Attested  Account. 

The  Acts  of  the  Legislature  of  1830  and  1832,  giv- 
ing a  lien  for  work  done  or  materials  furnished  in 
the  erection  of  buildings  in  the  City  of  N.  Y.  upon 
the  fund  in  the  hands  of  the  owner  of  the  buildings 
due  to  the  original  contractor,  apply  only  to  the 
creditors  of  the  original  contractors ;  a  creditor  of 
a  sub-contractor  can  claim  nothing  under  these 
Acts. 

An  account  verified  by  the  oath  of  the  claimant 
is  an  attested  account  within  the  meaning  of  those 
Acts- 
It  seems  that  work  done  and  materials  found,  al- 
though not  applied  to  the  building  itself.come  with- 
in the  purview  of  the  Acts,  if  connected  with  the 
building  and  embraced  in  the  contract. 

ERROR  from  the  Supreme  Court.  The  ques- 
tion in  this  case  was.  whether  a  creditor  of 
a  sub-contractor  is  entitled  to  the  benefits  of  the 
Acts  of  the  Legislature,  passed  in  1830  and 
1832,  giving  a  lien  for  work  done  or  materials 
furnished  in  the  erection  of  buildings  in  the 
City  of  N.  Y.  upon  the  fund  in  the  hands  of 
the  owner  of  the  buildings.  See  Stat.,  1830, 
p.  412,  and  Stat.,  1832,  p.  181.  The  facts  of  the 
case  are  fully  stated  in  17  Wend.,  550,  et  seq. 
The  creditor  of  a  sub-contractor  brought  an 
action  in  the  N.  Y.  C.  P.  and  recovered  judg- 
ment, which  was  reversed  by  the  Supreme 
Court.  See  the  opinion  delivered  by  the  Chief 
Justice,  17  Wend.,  551,  et  seq.  The  plaintiff 
thereupon  removed  the  record  by  writ  [*390 
of  error  into  this  court,  where  the  case  was  ar- 
gued by. 

Mr.  P.  A.  Cowdrey,  for  plaintiff. 

Messrs.  J.  A.  Lott  and  R.  H.  Morris,  for 
defendants. 

After  advisement,  the  following  opinions 
were  delivered : 
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By  the  Chancellor.  This  case  calls  for 
the  construction  of  the  Statutes  of  1830  and 
1832,  giving  to  journey  men,  laborers,  cartmen, 
sub  contractors  and  material  men, a  claim  upon 
the  moneys  due  from  the  owners  of  buildings, 
erected  in  the  City  of  N.  Y.,  to  the  contractors 
for  the  erection  of  such  buildings.in  the  nature 
of  an  hypothec,  or  an  equitable  lien  upon  that 
fund.  The  principal  question  is,  whether  a 
mechanic,  or  cartman,  or  a  day  laborer,  or  a 
material  man,  who  has  labored  for  or  furnished 
materials  to  a  sub-contractor  to  whom  nothing 
is  due,  has  a  right  to  be  paid  for  his  labor  or 
materials  out  of  the  moneys  due  from  the  own- 
er of  the  building  to  the  contractor,  against 
whom  such  sub-contractor  has  no  legal  or  equi- 
table demand  whatever. 

The  bare  statement  of  the  claim  appears  to 
be  sufficient,  to  satisfy  anyone  that  it  is  wholly 
inconsistent  with  every  principle  of  justice  and 
equity.  Those  who  sustain  the  claim,  there- 
fore, are  obliged  to  assume  that  it  was  the  in- 
tention of  the  Legislature  to  prevent  the  con- 
tractor for  the  erection  of  a  building,  from 
making  sub  contracts  for  any  part  of  the  labor 
or  materials;  and  that  every  sub  contractor, 
and  the  sub-contractors  under  such  sub  con- 
tractor ad  infinitum,  must  be  considered  as  the 
mere  agents  of  the  original  contractor.  Such  a 
construction,  however,  is  directly  in  conflict 
with  the  language  of  the  Act  of  Apr.,  1830,  the 
1st  section  of  which  recognizes  the  right  of  the 
original  contractor  to  make  sub  contracts,  and 
gives  to  his  sub-contractors,  as  such,  a  lien 
upon  the  money  due  to  him  from  the  owner  of 
the  building.  The  construction  contended  for 
by  the  counsel  for  the  plaintiff  in  error  would, 
on  the  contrary,  render  the  original  contractor 
397*]  liable  to  the  journeymen  *employed  by 
Donaldson  to  prepare  the  flagging  and  curb 
stones,  to  the  cartmen  who  drew  them  from 
the  stone  yard,  and  to  the  paviors  who  laid 
them  down,  as  the  plaintiff  himself  was  a  mere 
sub  contractor  for  this  part  of  the  work  includ- 
ed in  the  original  sub  contract  of  Tingley;  and 
if  Tingley  was  a  mere  agent  of  Russell  the  con- 
tractor, Donaldson  was  a  mere  sub  agent,  and 
his  day  laborers  who  did  the  work  are  the  real 
creditors  of  Russell. 

Legal  hermeneutics.when  applied  to  the  con- 
struction of  statutes,  teach  us  to  reject  a  con 
struction  which  is  contrary  to  natural  justice 
and  equity,  or  which  will  necessarily  be  pro- 
ductive of  practical  inconvenience  to  the  com- 
munity, unless  the  language  of  the  law-giver 
is  so  plain  and  explicit  as  not  to  admit  of  a 
different  construction.  To  give  a  correct  inter- 
pretation to  the  legislative  will,  where  a  stat- 
ute was  intended  to  remedy  the  injurious  op- 
eration of  a  previous  rule,  or  principle  of  law, 
the  court  should  place  itself  in  the  situation  of 
the  Legislature  which  passed  the  statute;  that 
is,  to  contemplate,  in  the  first  place,  the  law  as 
it  previously  existed,  and  the  necessity  and 
probable  object  of  the  change,  and  then  give 
such  a  construction  to  the  language  used  by 
the  law-makers  in  providing  the  remedy,  as  to 
carry  their  intention  into  effect,  so  far  as  it  can 
be  ascertained  from  the  terms  of  the  statute 
itself.  Here  the  evil  to  be  remedied  was  not 
that  a  contractor,  who  had  once  paid  for  labor 
and  materials  employed  in  the  construction  of 
a  building,  to  the  person  employed  by  him  to 
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do  such  labor  or  to  furnish  such  materials,  was 
exempted  from  paying  therefor  a  second  time 
to  persons  who  had  no  legal  or  equitable  claim 
upon  him,  by  contract  or  otherwise;  but  the 
common  law  rule  being  that  a  creditor  had  no 
specific  lien  upon  a  fund  belonging  to  his  debt- 
or, although  such  fund  had  been  created  by 
the  property  or  the  labor  of  such  creditor,  the 
mischief  of  the  rule  in  relatiou  to  these  build- 
ing contracts  was,  that  the  contractor  who  hon- 
estly owed  his  sub-contractors  and  workmen 
and  material-men  for  their  labor  and  materials 
in  the  construction  of  the  building,  instead  of 
providing  for  the  payment  of  their  debts  out 
of  the  fund  which  was  coming  to*him  [*398 
from  the  owner  of  the  building  for  such  labor 
and  materials,  dishonestly  put  the  whole  fund 
into  his  own  pocket,  and  left  them  to  their  rem- 
edy bv  suits  against  an  insolvent  debtor,  or  as- 
signed it  for  the  benefit  of  other  creditors  who 
had  no  equitable  claims  upon  that  fund.  It  is 
evident,  therefore,  from  an  examination  of 
these  statutes,  that  the  remedy  which  the  Leg- 
islature intended  to  give  to  the  journeyman, 
laborer,  cartman,  sub  contractor,  or  material- 
man.was  aremedy  as  between  debtor  and  cred- 
itor merely,  by  making  the  claim  of  the  cred- 
itor a  privileged  debt  to  be  paid  out  of  the  fund 
due  to  his  debtor.  But  I  am  satisfied  that  no 
court  is  authorized  to  extend  these  statutory 
provisions  by  judicial  construction,  so  as  to 
make  a  fund,  which  legally  and  equitably  be- 
longs to  the  contractor  exclusively,  answerable 
for  the  debts  of  sub-contractors  to  whom  the 
original  contractor  owes  nothing. 

If  any  doubt  could  arise  upon  the  construc- 
tion of  the  1st  section  of  the  Act  of  Apr.,  1830, 
upon  the  principles  of  interpretation  to  which 
I  have  adverted,  the  language  of  the  subse- 
quent sections  appears  to  render  the  intention 
of  the  Legislature  perfectly  plain.  By  the  2d 
section  of  the  Act,  the  owner  of  the  building 
is  to  furnish  a  copy  of  the  attested  account,  de- 
livered to  him,  to  his  contractor;  and  if  there 
shall  be  any  disagreement  between  such  con- 
tractor and  his  creditor,  they  may,  by  amicable 
adjustment  between  themselves,  or  by  arbitra- 
tion, ascertain  the  true  sum  due,"  etc.  So,  in 
the  3d  section  the  words  "his  journeymen"  are 
used  in  reference  to  the  original  contractor  ; 
and  in  the  4th  section,  if  the  contractor  shall 
not  pay  the  amount  to  his  creditor,  the  owner 
shall  pay,  etc.,  and  the  amount  may  be  recov- 
ered from  such  owner  by  the  creditor  of  the 
said  contractor.  All  this  is  perfectly  plain  and 
intelligible  if  we  suppose  the  Legislature  were 
providing  for  the  adjustment  and  payment  of  a 
debt  which  was  due  from  the  contractor  to  his 
journeyman,  cartman,  laborer,  sub-contractor, 
or  material-man,  but  it  is  senseless  when  ap- 
plied to  an  account  against  a  sub-contractor 
merely,  and  presented  by  a  person  who  may 
have  been  a  perfect  stranger  to  the  original 
contractor.  The  account  presented  in  this  case 
does  *not  profess  to  be  an  account  [*399 
against  Russell,  the  contractor;  nor  is  he  even 
alluded  to,  either  in  the  account  or  in  the  affi- 
davit annexed  thereto,  or  in  the  notice  served 
upon  the  owners  of  the  building.  It  is  not  nec- 
essary, therefore,  to  consider  what  would  have 
been  the  effect  of  his  neglect  to  give  notice  to 
the  owners,  of  his  intention  to  dispute  the 
claim,  if  the  account  upon  its  face  had  pur- 
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ported  to  be  against  him  as  the  debtor  of  Don- 
aldson for  work  done  under  the  contract.  He 
might,  perhaps,  in  that  case  have  been  consid- 
ered as  assenting  to  the  claim  made  against 
him;  although  he  should  afterwards  show  that 
it  was  altogether  false  or  fictitious. 

Perhaps  a  modification  of  these  statutes  may 
be  desirable,  so  as  to  give  to  those  who  have 
done  work  upon  the  building  and  furnished 
materials  therefor,  under  an  agreement  with  a 
sub-contractor,  the  same  remedy  against  the 
fund  due  to  him  from  the  original  contractor, 
as  the  creditors  of  the  latter  now  have  against 
the  fund  due  to  him  from  the  owner  of  the 
building.  Such  a  provision  would  be  strictly  iu 
accordance  with  the  principle  of  equitable  lien 
or  privileged  claim  against  the  fund  belonging 
to  the  debtor,  which  has  been  adopted  by  the 
present  statutes.  But  to  carry  the  principle 
beyond  that,  and  to  make  the  original  con- 
tractor liable  for  the  debts  of  his  sub  contract- 
ors ad  infinitum  would,  necessarily,  be  inju- 
rious to  the  mechanics  themselves;  particularly 
to  those  of  limited  means,  for  it  would  be  un- 
safe in  that  case  for  the  principal  contractor 
to  make  any  payments,  or  advances  to  the  sub- 
contractors, who  had  undertaken  to  do  partic- 
ular portions  of  the  work,  until  their  several 
jobs  were  completed,  and  they  had  furnished 
to  him  conclusive  evidence  that  all  the  journey- 
men, cartmen  and  day  laborers  employed  by 
them  respectively  had  been  paid  and  satisfied 
in  full;  and  the  various  sub-contractors  in  the 
meantime  would  have  to  raise  the  money  some 
other  way  to  pay  such  journeymen  and  labor- 
ers, or  those  who  actually  did  the  work  would 
have  to  wait  until  the  sub-contract  was  ful 
filled,  so  that  they  and  the  sub  contractor  could 
be  paid  off  by  the  original  contractor  at  the 
same  tim£.  Those,  therefore,  who  wish  to  pro- 
4OO*]  mote  the  *true  interests  of  the  indus- 
trious classes,  cannot  desire  a  construction  of 
the  present  statutes,  or  the  adoption  of  a  prin- 
ciple in  future  legislation,  the  probable  effect 
of  which  would  be  to  suspend  the  payments 
of  the  daily  pittance,  which  the  journeyman 
frequently  wants  for  the  immediate  use  of  him- 
self and  his  family;  or  to  compel  the  great 
mass  of  industrious  and  enterprising  mechan- 
ics in  our  cities,  who  have  as  yet  acquired  no 
capital  and  but  little  credit,  to  become  the 
mere  journeymen  and  day  laborers  of  a  few 
wealthy  contractors,  by  placing  them  in  a  sit- 
uation in  which  it  will  be  impossible  for  them 
to  obtain  sub-contracts  for  a  part  of  the  work, 
which  the  master-builders  have  contracted  with 
the  owners  to  have  done. 

In  reference  to  the  fourth  point  of  the  de 
fendants  in  error,  it  is  only  necessary  for  me 
to  say  that  I  have  no  doubt  that  an  account 
made  out  against  the  contractor,  and  verified 
by  the  claimant's  own  oath,  that  the  balance 
of  such  account  is  justly  due  to  him  from  such 
contractor  for  labor  done,  and  materials  fur- 
nished to  him  under  his  contract  for  the  erec- 
tion or  furnishing  the  building,  is  an  attested 
account  within  the  meaning  of  the  statute.and 
that  the  Legislature  did  not  intend  to  require 
the  claimant  to  produce  legal  evidence  of  the 
correctness  and  justice  of  his  claim  in  the  first 
instance.  I  also  think  the  statutes  extend  to 
all  such  work  as  is  usually  done  under  build- 
ing contracts  in  the  City  of  N.  Y.,  although  it 
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te  not  done  upon  the  building  itself  In  the  strict 
sense  of  the  term,  provided  such  work  is  em- 
braced in  the  contract  for  the  erection  of  the 
building. 

As  I  nave  no  doubt  that  the  Supreme  Court 
gave  a  correct  construction  to  the  Statutes  of 
1830  and  1832,  I  shall  vote  to  affirm  the  judg- 
ment of  that  court. 

By  Senator  Verplanck.  It  is  not  very 
strange  that  the  N.  Y.  C.  P.  and  the  Supreme 
Court  have  differed  in  their  construction  of  the 
Act  in  question  in  this  case.  The  difficulty  is 
in  the  language  and  provisions  of  the  Act,  the 
several  sections  of  which  are  hardly  reconcil- 
able with  one  another. 

*The  very  general  terms  used  in  the  [*4O1 
1st  section  show  that  the  Legislature  wished  to 
provide  for  the  protection  of  every  person  what- 
soever, doing  work  or  providing  materials  for 
any  building  in  the  City  of  N.  Y.,  against  the 
fraud  of  the  contractor  between  him  and  the 
owner.  But  the  several  provisions  of  the  Act 
also  show,  that  the  case  of  mechanics  or  mate- 
rial-men, furnishing  materials  or  labor,  not  to- 
the  first  contractor  but  to  a  sub  contractor  un- 
der him,  was  not  taken  into  view.  The  ques- 
tion nowis,  shall  such  an  enlarged  construction 
be  given  to  the  law  as  to  cover  this  omitted, 
and  not  anticipated,  though  very  common  oc- 
currence? I  think  the  construction  of  the  Su- 
preme Court,  which  excludes  this  case,  is  not 
only  by  far  the  most  consistent  interpretation, 
but,  on  the  whole,  is  the  safest  in  operation. 

The  statute  is  remedial  and  should  be  con- 
strued favorably.  But  favorably  to  whom?^ 
The  effect  on  the  owner  is  the  same  in  either 
view  of  the  case.  Here  are  then  left  two  classes 
of  mechanics,  whose  interests  come  in  collis 
ion.  It  was  not  intended  that  the  remedy  for 
one  class  should  be  used  to  the  injury  of  the 
other.  Now  if  the  originally  contracting  me- 
chanic is  subject  to  have  the  funds  due  him 
and  remaining  in  the  owner's  hands  applied  to 
make  good  to  other  mechanics,  or  to  the  sellers 
of  materials,  the  deficiencies  of  a  sub  contractor 
whom  he  has  already  paid,  this  would  prove  a 
very  serious  impediment  to  all  building  by  con- 
tract, as  well  as  cause  great  hardship  in  nu- 
merous cases — some  of  which  have  been  poi  n  ted 
out  by  the  Chief  Justice.  Thus  the  loss  occa- 
sioned by  the  insolvency  of  »  middle  man  would) 
be  transferred  from  the  mechanic  who  deliber- 
ately trusted  to  him,  to  another  who  never  gave 
him  credit  at  all,  and  who,  moreover,  had  fur- 
nished him  means  towards  discharging  his 
debts. 

Besides,  the  construction  contended  for  by 
the  N.  Y.  C.  P.  leads  to  the  result  that  the 
same  fund  in  the  bands  of  the  owner  would  be 
legally  liable  to  several  different  sets  of  claim- 
ants; as  in  this  instance,  first  to  Tingley,  the 
sub-contractor,  then  to  Donaldson,  the  plaimiiF 
below,  a  master  mechanic  working  for  Ting- 
ley,  then  to  the  material-men  who  furnished- 
stone  to  Donaldson,  and  again, perhaps, to  oth- 
er. ^Besides  the  inconvenience  of  this,  [*4O2 
as  the  fund  cannot  meet  but  one  claim,  this 
construction  affords  the  same  facility  to  fraud 
and  collusion  as  any  other.  Judge  Irving  has 
said,  that  "It  was  not  intended  that  the  con- 
tractor should  sell  out  his  contract  and  thus 
defeat  the  law,  and  destroy  the  lien  which  oth- 
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ers  have  in  the  helping  him  to  perform  it."  If 
fraud  and  collusion  be  once  designed,  that  end 
can  be  as  well  effected  by  the  sub- contractor 
claiming  under  the  Act,  exhausting  the  fund 
and  thus  defeating  those  who  trust  to  his  cred- 
it, as  in  any  other  mode. 

On  the  whole,  though  the  construction  sus- 
tained by  the  Supreme  Court  undoubtedly 
leaves  room  for  some  fraud  and  hardship,  yet 
it  does  not  more  so  than  the  other  and  less  con- 
sistent interpretation.  I  think,  therefore,  that 
such  frauds  or  hardships  had  better  be  left  to 
be  guarded  against  by  well  considered  and  ex- 
plicit legislative  enactment,  than  to  be  attempted 
to  be  remedied  by  a  judicial  construction, 
which  after  all  is  likely  to  cause  as  much  in- 
jury to  one  class  of  persons  employed  in  build- 
ing, as  it  may  prove  serviceable  to  another. 

I  am  for  affirming  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Hunt,  Nicholas, 
Paige,  Peek,  Works — 5. 

In  the  negative— The  PRESIDENT  of  the 
Senate,  the  CHANCELLOR,  and  Senators  Dick- 
inson, Fox,  Hawkins,  Hull,  Huntington,  John- 
son, Jones,  H.  A.  Livingston,  Maynard,  Mose- 
ley,  Skinner,  Spraker,  Sterling,  Verplanck, 
Wager — 17. 

Whereupon, thejugdmentofthe  Supreme  Court 
was  affirmed. 

Affirming— 17  Wend.,  550. 

Mechanics'  lien  law— To  whom  applies.  Criticised 
-8  N.  Y.,  385. 

Distinguished— 5  How.  Pr.,  456. 

Cited  in-11  N.  Y.,  603 ;  12  N.  Y.,  635 ;  60  N.  Y.,  130 ; 
IE.  D.  S.,  716;  64  111.,  455. 

Statute— Construction  of.    Reviewed— 45  Ind.,  109. 

Cited  in— 43  N.  Y.,  133;  57  Barb.,  597  ;  9  How.  Pr., 
241 ;  64  How.  Pr.,  197 ;  2  Rob.,  263 ;  5  Rob.,  630  ;  2  E. 
D.  S.,678 ,  10  Minn.,  118. 
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Guaranty  of  Payment  of  Note — Maintenance — 
Competency  of  Witnesses. 

A  guaranty  for  the  payment  of  a  note  is  not  void 
on  the  ground  of  maintenance,although  substituted 
for  another  guaranty  for  the  express  purpose  of  in- 
ducing the  holder  thereof  to  release  the  first  guar- 
antor so  that  he  may  be  called  as  a  witness  to  main- 
tain an  action  brought  for  the  recovery  of  the  debt 
the  payment  whereof  he  had  guarantied. 

Such  first  guarantor  on  being  released  becomes  a 
competent  witness,  although  the  substituted  secur- 
ity was  obtained  by  his  procurement,  where  there 
is  no  evidence  that  he  had  agreed  to  indemnify  the 
second  guarantor. 

Maintenance  is  no  longer  an  offense  here,  except 
as  to  the  buying  and  selling  pretended  titles  to  land 
and  falsely  moving  and  maintaining  suits. 

Citations— Stat.  3,  Edw.  I,  ch/25,  28, 33 ;  28  Edw.  I., 
St.  3,  ch.  11 :  8  Hen.  V.,  p.  8 ;  3  Guyot,  Repert.  de 
Jurisp.,  85 ;  2  Co.  Inst.,  208 ;  3  R.  S.,  838,  App.,  2d  ed.; 
5  Barn.  &  C.,  188 :  2  R.  S.,  692,  sec.  8,  sub.  6. 

ERROR  from  the  Supreme  Court.  Mott  sued 
Small  in  an  action  of  covenant  on  an  agree- 
ment under  seal,  bearing  date  Apr.  14,  1834, 
whereby  the  defendant  engaged  to  guaranty 
the  payment  of  a  note  made  by  John  D.  Petrie 


NOTE.— Champerty  and  maintenance.  See  Van 
Dyck  v.  Van  Beuren,  1  Johns.,  345,  note ;  Jackson 
v.  Ketchum,  8  Johns.,  479,  note. 
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and  Adam  Petrie,  which  had  been  transferred 
to  the  plaintiff  by  George  H.  Feeter,  and  who 
had  guarantied  the  payment  thereof.  The  agree- 
ment purported  to  have  been  executed  in  con- 
sideration of  the  sum  of  $1  paid  to  the  defend- 
ant, but  the  true  consideration  was  the  release 
of  Feeter  so  that  he  might  be  a  witness  to  re- 
sist the  defense  of  payment  set  up  by  the  Pe- 
tries  in  an  action  upon  the  note.pending  at  the 
time  the  agreement  of  the  defendant  was  exe- 
cuted. The  defendant  was  induced  to  enter 
into  the  agreement  by  Feeter  and  not  by  the 
plaintiff.  Feeter  and  the  defendant  called  upon 
the  counsel  for  the  plaintiff  in  the  suit  against 
the  Petries,  and  the  defendant  executed  the 
agreement,  and  the  release  of  Feeter,  which  had 
been  previously  executed  by  the  plaintiff,  was 
delivered  to  Feeter.  The  nature  of  the  defense 
set  up  by  the  Petries,  which  was  payment, was 
not  explained  by  the  counsel  of  the  plaintiff 
to  the  defendant  at  the  time  the  latter  executed 
the  agreement.  The  cause  was  tried,  Feeter 
was  sworn  as  a  witness.and  upon  his  testimony 
the  plaintiff  obtained  a  verdict  against  the  de- 
fendants. That  verdict  was  set  aside.and  upon 
a  second  trial  the  defendants  succeeded.  Where- 
upon Mott  brought  his  action  against  the  now 
defendant,  claiming  the  amount  of  *the  [*4O4 
note  and  all  costs  to  which  he  had  been  subject- 
ed. To  this  action  the  defendant  pleaded  nonest 
factum  and  several  special  pleas;  the  substance 
of  which  was,  that  the  plaintiff  and  Feeter  had 
conspired  together  falsely  to  move  and  main- 
tain a  suit  upon  the  note  against  the  Petries, 
that  it  was  agreed  between  the  plaintiff  and 
Feeter  that  Feeter  should  procure  the  defend- 
ant to  guaranty  the  payment  of  the  note,  and 
that  thereupon  the  plaintiff  should  release  Feet- 
er so  that  he  might  be  a  witness  in  the  cause  ; 
that  the  defendant  had  no  interest  in  the  mat- 
ter, that  he  received  no  consideration  for  his 
agreement,  and  that  Feeter  was  not  released  at 
his  request.  That  the  plaintiff  fraudulently 
represented  the  note  of  the  Petries  to  be  a  good 
and  valid  note  for  a  subsisting  debt  ;  that  he 
fraudulently  concealed  the  fact  that  the  note 
was  paid ;  and  that  the  note  was  prosecuted  by 
the  plaintiff  for  the  benefit  of  Feeter;  upon  all 
which  pleas  the  plaintiff  took  issue.  On  the 
trial  of  the  cause  the  facts  appeared  as  above 
stated.  When  the  evidence  was  closed  the  coun- 
sel for  the  defendant  insisted  that  it  should  be 
submitted  to  the  jury,  and  that  it  was  suffi- 
cient to  warrant  them  to  find  for  the  defendant 
upon  the  issues  joined  upon  the  special  pleas  ; 
that  the  agreement  declared  upon  being  given 
for  the  purpose  of  maintaining  the  suit  against 
the  Petries,  the  consideration  was  vicious;  that 
the  jury  would  be  warranted  in  finding  a  fraud- 
ulent concealment  of  the  fact  of  payment,  that 
the  agreement  was  obtained  by  covin,  and  was 
executed  without  consideration.  The  circuit 
judge  decided  that  there  was  not  sufficient  evi- 
dence to  go  to  the  jury  on  either  of  the  issues 
upon  the  special  pleas,  and  that  the  agreement 
was  a  valid  instrument;  to  which  decision  the 
defendant's  counsel  excepted.  The  defendant 
then  offered  to  prove  that  the  facts  of  the  case 
of  the  plaintiff  against  the  Petries  were  materi- 
ally different  from  what  they  had  been  testified 
to  by  Feeter  on  the  trial  of  that  cause  at  the 
circuit  when  the  plaintiff  obtained  a  verdict ; 
which  evidence  was  rejected  by  the  judge,and 
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the  jury,  under  bis  direction,  found  a  verdict 
for  the  plaintiff.  The  defendant  applied  to  the 
Supreme  Court  for  a  new  trial,  which  was  re- 
fu-ed,  and  judgment  rendered  for  the  plaint- 
4O5*]  iff.  See  case  *and  opinion  delivered 
in  the  Supreme  Court,  20  Wend.,  212,  el  neq. 
The  defendant  sued  out  a  writ  of  error.  The 
case  was  argued  here  by, 

.)//•.  D.  Burwell,  for  plaintiff  in  errorv 
Mr.  W.  C.  Noyes,  for  defendant  in  error. 
After  advisement  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  first  if  not  the 
principal  objection  which  is  urged  by  the  coun- 
sel for  the  plaintiff  in  error  against  the  judg- 
ment of  the  Supreme  Court  is.  that  the  cove- 
nant upon  which  the  suit  was  brought  was  void 
for  maintenance.  In  answer  to  this,  it  is  in- 
sisted by  the  counsel  for  the  adverse  party  that 
maintenance  was  not  an  offense  at  the  common 
law,  and  that  as  the  Legislature  has  intention- 
ally repealed  all  the  statutory  provisions  on  the 
subject,  except  as  to  the  buying  and  selling  of 
pretended  titles  to  land,  maintenance  was  not 
illegal  at  the  time  this  covenant  was  given.  I 
have  very  little  doubt  that  most  of  the  absurd 
rules  relative  to  maintenance,  which  are  found 
in  the  early  reports  of  the  English  courts  of 
justice,  were  founded  upon  the  broad  and 
sweeping  provisions  of  the  Statutes  3  Edw.  1., 
ch.  28  and  ch.  33,  and  28  Edw.  I.,  st.  3,ch.  11, 
and  of  several  other  statutes  of  the  same  kind, 
passed  in  the  reigns  of  Edward  III.  and  of  the 
second  Richard.  Probably  the  term  "mainte- 
nance" was  unknown  to  the  law  previous  to  the 
passage  of  the  statutes  on  this  subject  in  the 
time  of  Edward  I.  ;  but  that  species  of  mainte- 
nance called  champerty,  or  champarty  as  it  was 
originally  spelled,  see  Year  Book,  8  Hen.  V., 
p.  ~S,  appears  to  have  been  an  offense  at  the 
common  law.  It  is  unquestionably  derived  from 
an  old  French  law  term,  champart,  which  was 
used  to  denote  a  customary  field  rent,  consist- 
ing of  a  certain  part  of  the  crops  in  kind;  which 
answers  to  the  ordinary  case  in  this  country  of 
renting  a  farm  for  a  part  or  share  of  the  prod- 
uce. 3  Guyot,  Repert.  de  Jurisp.,  85.  Cham- 
perty, therefore,  was  probably  first  used  in  En- 
4Oti*J  gland  as  a  law  terra,  *by  the  followers 
of  William  of  Normandy  and  their  successors, 
to  denote  an  illegal  agreement  by  a  stranger  to 
assist  in  the  prosecution  of  a  suit,  in  consider- 
ation of  the  subsequent  receipt  of  a  part  of  the 
produce  or  fruits  of  the  litigation.  Sir  Edward 
Coke  says  an  action  of  maintenance  lies  at  the 
common  law ;  and  if  maintenance  in  general 
was  against  the  common  law,  a  fortiori  cham- 
perty, for  that  of  all  maintenance  is  the  worst; 
and  in  reference  to  the  Statute  3  Edw.  I. ,  ch. 
25,  which  was  the  first  statute  on  the  subject 
of  champerty,  and  before  any  of  the  statutes 
of  maintenance, he  refers  to  Bracton.who  wrote 
before  the  passing  of  this  first  statute  of  cham- 
perty, showing  that  champerty  was  forbidden 
by  the  common  law  as  calculated  to  suppress 
justice  and  truth.  He  therefore,  concludes  it 
is  malum  in  »e  by  the  common  law,  as  well  as 
malum  prohibitum  by  the  statutes.  Co.,  2  Inst., 
208.  The  note  of  the  revisers  also  shows  that 
they  well  understood  the  distinction  between 
this  most  odious  species  of  maintenance  called 
champerty,  and  maintenance  in  the  ordinary 
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sense  of  the  term;  for  they  say,  "It  is  proposed 
to  abolish  the  law  of  maintenance, and  to  qual- 
ify that  of  champerty, by  permitting  mortgages 
of  laud  in  dispute  to  raise  money, under  guards 
and  restrictions  which  will  prevent  abuse 
R.  S..  828,  A  pp.,  2d  ed.  I  am  prepared  to  say 
that  all  the  absurd  doctrines  of  maintenance 
that  grew  out  of  the  statutes  which  might  have 
been  necessary  in  a  semi-barbarous  age,  were 
swept  away  by  the  recent  revision  of  the  laws, 
and  many  of  them  had  been  virtually  abrogated 
long  before  that  time.  I  do  not  think,  however, 
that  agreements  actually  chain pertous, as  where 
a  stranger  to  the  subject  of  the  litigation,  who 
has  no  interest  therein  in  law  or  equity,  or  in 
expectancy,  by  the  ties  of  blood  or  affinity, 
agrees  to  assist  in  embroiling  his  neighbors  in 
litigation,  or  in  carrying  their  suits  through  the 
different  courts  after  they  are  commenced, upon 
a  stipulation  that  he  shall  receive  a  share  of  the 
fruits  of  the  litigation  as  a  reward  for  his  mis- 
chievous interference,  can  be  enforced  in  courts 
of  justice. 

I  have,  therefore,  examined  the  case  now 
under  consideration  to  see  if  it  could,  upon  any 
view  of  the  facts,  be  brought  *within  [*4O7 
this  principle.  I  find  that  it  steers  clear  of 
everything  like  champerty,  and  it  certainly 
was  not  maintenance  so  far  as  the  plaintiff  was 
concerned.  The  remarks  of  Mr.  J.  Bayley  in 
Bell  v.  Smith,  5  Barn.  &  C.,  188,  are,  therefore, 
wholly  inapplicable  to  this  case.  Here  the  note 
against  the  two  Petries  was  not  a  litigated 
claim,  purchased  up  or  prosecuted  by  the 
plaintiff  as  a  stranger,  under  an  agreement  that 
he  should  have  a  part  of  the  fruits  of  the  lit- 
igation. On  the  contrary,  it  was  a  negotiable 
note  transferred  to  him  by  Feeler  in  part  pay- 
ment of  a  debt,  under  a  representation  that  it 
was  due  and  against  a  responsible  farmer,  and 
upon  a  written  guaranty  that  it  was  collect- 
ible ;  and  he  had  not  the  least  reason  to  sus- 
pect the  contrary  until  after  it  was  put  in  suit. 
Under  such  circumstances,  as  Feeler  insisted 
that  the  note  was  justly  due  to  him  at  the  time 
of  the  transfer,  upon  the  facts  which  he  after- 
wards swore  to  upon  the  trial,  the  plaintiff  was 
probably  bound  to  bring  his  cause  to  trial  to 
enable  him  to  have  his  remedy  over  against 
Feeler  for  the  debt  and  cost  of  suit,  if  he 
should  not  succeed  in  recovering  the  same  of 
the  makers  of  the  note.  He  was  willing,  there- 
fore, to  release  his  claim  upon  Feeler,  so  that 
he  might  be  a  witness  to  rebut  the  defense 
which  the  defendants  had  set  up,  provided 
Feeler  would  procure  some  one  of  his  friends 
to  come  forward  and  assume  his  responsibility 
as  guarantor.  Such  an  agreement  would  have 
been  corrupt  and  illegal,  if  the  plaintiff  had 
supposed  that  an  arrangement  was  to  be  made 
between  Feeler  and  his  friend  who  became  the 
substaulial  guarantor,  that  the  latler  should 
have  a  claim  back  upon  Feeler  to  indemnify 
him  against  this  substiluted  guaranty.  But  as 
the  defendant  does  not  prelend  lhal  he  made 
such  an  agreement  lo  render  Feeler  apparently 
a  competenl  wilness,  .when  he  was  in  fact  still 
interested  by  reason  of  this  new  indemnity  to 
the  guarantor,  I  presume  there  was  no  such 
agreement  between  them.  Indeed,  such  an  ar- 
rangement between  Feeler  and  Small  mighl  be 
indictable  as  a  conspiracy  lo  impose  upon  the 
court  and  to  prevent  the  due  administration  of 
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justice,  so  as  to  subject  them  to  an  indictment 
for  a  criminal  offense.  See  2  R.  8.,  692,  sec.  8, 
sub.  6.  The  court  cannot,  therefore,  in  the  ab- 
4O8*]  sence  *of  any  allegation  or  proof  of 
such  a  conspiracy,  presume  that  anything  of 
that  kind  was  intended  either  by  Feeter  or 
Small.  So  far  as  the  plaintiff  was  concerned, 
he  certainly  was  not  cognizant  of  any  such 
agreement,  and  nothing  was  said  in  the  pres- 
ence of  his  counsel,  from  which  such  a  corrupt 
agreement  could  be  inferred.  The  counsel  for 
the  plaintiff  was  not  authorized  to  act  for  him 
in  procuring  some  one  to  be  the  substituted 
guarantor,  but  merely  to  approve  of  the  suffi- 
ciency of  such  person  as  should  be  offered  on 
the  part  of  Feeter.  What  arrangements  may 
have  been  made  between  the  defendant  and 
Feeter,  or  what  information  the  latter  may 
have  given  to  Small  before  they  came  to  the 
plaintiff's  counsel  to  have  the  guaranty  signed 
and  delivered,  it  was  impossible  for  the  coun- 
sel to  know.  But  it  cannot  fairly  be  presumed 
that  Feeter  induced  the  defendant  to  call  upon 
the  counsel  for  the  purpose  of  executing  such 
a  paper,  without  explaining  to  him  beforehand 
the  object  and  intent  of  the  guaranty.  It  was 
not,  therefore,  the  duty  of  the  counsel  for  the 
plaintiff  to  tell  him  what  he  had  a  right  to  pre- 
sume he  already  knew,  except  so  far  as  inqui- 
ries were  made  in  his  presence  showing  that 
the  defendant  was  ignorant  of  the  nature  of 
the  defense  and  of  the  responsibility  he  was 
assuming. 

No  pecuniary  consideration  passing  directly 
between  the  plaintiff  and  the  defendant  was 
necessary  to  support  the  new  guaranty.  The 
injury  which  the  plaintiff  might  sustain  by  re- 
linquishing the  guaranty  of  Feeter,  was  the 
real  consideration,  and  that  was  sufficient.  If 
there  was  any  intentional  fraud  or  illegality,  or 
any  conspiracy  to  maintain  a  false  suit  or  to 
impose  upon  the  court,  Mott  was  not  a  party  to 
it  or  cognizant  of  it.  He  is  in  the  same  situa- 
tion as  if  the  defendant,  without  seeing  either 
him  or  his  counsel,  had  executed  and  delivered 
this  guaranty  to  Feeter,  to  carry  to  Mott  and 
get  a  release  from  his  original  indemnity.  If 
the  business  had  been  transacted  in  that  form, 
I  think  no  court  upon  this  evidence  could  have 
supposed  that  the  defendant  had  sustained  the 
allegations  in  either  of  his  special  pleas. 
4O9*]  *The  offer  to  contradict  what  the 
witness  swore  to  on  the  first  trial  was  properly 
rejected.  Proof  that  he  was  under  a  mistake, 
or  even  that  he  swore  corruptly  on  that  occa- 
sion, would  not  better  the  defendant's  case,  as 
it  would  not  be  sufficient  even  to  create  a  sus- 
picion that  the  plaintiff  had  any  reason  to  sup- 
pose he  intended  to  swear  to  an  untruth,  and 
something  more  than  suspicion  would  be  nec- 
essary to  authorize  a  jury  to  infer  that  the 
plaintiff  was  guilty  of  subornation  of  perjury. 
If  Feeter  was  attempting  to  enforce  the  collec- 
tion of  a  note  which  he  knew  was  not  justly 
due  to  him,  in  consequence  of  what  had  taken 
place  before  he  became  the  owner  of  such 
note,  it  is  certainly  to  be  regretted  that  this  de- 
fendant volunteered  as  his  friend  to  assist  him 
in  collecting  it,  in  payment  of  the  debt  to 
Mott.  But  as  there  was  no  evidence  which 
could  have  authorized  the  jury  to  find  a  ver- 
dict for  the  defendant  upon  any  of  the  issues 
charging  the  plaintiff  as  a  participator  in  any 
WEND.  22. 


fraud  or  known  illegality,  the  learned  judge 
who  tried  the  cause  very  properly  decided  that 
there  was  not  sufficient  evidence  to  go  to  the 
jury  on  those  issues.  The  sufficiency  of  the  ev- 
idence, where  the  facts  are  undisputed,  is  a 
question  of  law  for  the  court  to  decide. 

For  these  reasons,  I  think  the  judgment  of 
the  court  below  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  :  four  answering  in  the  affirmative, 
and  seventeen  in  the  negative. 

Whereupon,  the  judgment  of  the  court  was  af- 
firmed. 

Affirming— 20  Wend.,  212. 

Cited  in-3  Denio,  110;  5  Denio,  312 ;  5  N.  Y.,  347  : 
14  N.  Y.,  299,  328 ;  20  Barb.,  464 ;  6  Duer,  336 ;  22  Cal., 
95. 


*HASTINGS  v.  LUSK.        [*41O 

Slander — Privilege  of  Counsel  in  Advocating 
Rights  of  his  Client — Pertinency  of  Words 
Used — Practice. 

The  privilege  of  counsel  in  advocating  the  rights 
ol  his  client,  and  of  the  party  himself  where  he 
manages  his  own  cause,  in  a  judicial  proceeding,  is 
as  broad  as  that  of  a  member  of  a  legislative  body; 
however  false  and  malicious  may  be  a  charge  made 
by  the  counsel  or  the  party  upon  such  an  occasion, 
affecting  the  reputation  of  another,  an  action  of 
slander  will  not  lie,  provided  that  what  is  said  be 
pertinent  to  the  question  under  discussion ;  the 
remedy  is  by  action  on  the  case. 

Where,  however,  a  verdict  is  rendered  for  the 
plaintiff  in  action  of  slander,  the  judgment  will  not 
be  arrested  if  the  pertinency  of  the  .words  and  the 
time  of  the  utterance  are  put  in  issue  and  found 
against  the  defendant,  although  from  the  declara- 
tion it  appear  that  the  words  were  spoken  in  the 
course  of  a  judicial  inquiry. 

Citations— 6  Johns.,  1,  82 ;  2  Serg.  &  R.,  469;  7  Cow., 
725;  1  Holt,  N.  P..  631,,  and  n.;  2  Wend.,  516;  Bac. 
Abr.  pi.  M.;  2  Tidd,  829:  1  Chit.,  633;  1  Roll.  Abr.,  87. 
pi.  5 ;  Cro.  Jac.,  90,  91 ;  2  Harr.  &  W.,  381 ;  1  Horn  & 
Hurl.,  83;  3  Mees.  &  W.,  297;  1  Hodge,  353;  2  Bing. 
N.  8.,  372 ;  1  B.  &  Aid.,  232 ;  Style,  462 ;  Co.  Litt., 
130  a ;  2  Johns.  Cas.,  236 ;  1  Pa.,  233 ;  1  Gale,  329 ; 
Bull,  JV.  P.,  10 ;  4  Co.,  14. 

TERROR  from  the  Supreme  Court.  Lusk  sued 
Jj  Hasting  in  an  action  of  slander,  for  the 
speaking  of  words  charging  him  with  perjury 
whilst  testifying  before  a  magistrate  on  an  ex- 
amination had  before  the  magistrate  on  the 
return  of  a  warrant  issued  against  the  defend 
ant  on  the  complaint  of  the  plaintiff,  that  the 
defendant  had  threatened  to  shoot  him.  The 
defendant  pleaded,  1.  Noncul.;2.  That  at  the 
time  of  the  speaking  of  the  words  he  was  con- 
ducting his  defense,  without  counsel,  to  the 
charge  made  against  him,  and  that  the  words 
spoken  by  him  were  pertinent  to  the  examina- 
tion ;  3.  A  plea  substantially  like  the  second; 
and  4.  A  plea  also  substantially  like  the  sec- 
ond, with  the  addition  that  the  words  were 
spoken  without  any  malice  towards  the  plaint- 
iff.  The  plaintiff/by  leave  of  the  court,  put 
in  double  replications  to  each  of  the  special 
pleas.  By  the  first  replication  to  the  first  spe- 
cial plea,  he  says  he  ought  not  to  be  barred 
from  having  and  maintaining  his  action,  be- 


NOTK.— Slander— PrivUtqed  communications— Leg- 
islative prowedings— Judicial  proceedings.  See  Ring 
v.  Wheeler,  7  Cow.,  725,  note. 

See,  generally,  Kennedy  v.  Gifford,  19  Wend..  296, 
note;  Bullock  v.  Koon,  9  Cow.,  30;  note,  and  note* 
cited ;  Moody  v.  Baker,  5  Cow.,  351,  notes  cited. 
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cause  the  defendant  falsely  and  maliciously 
spoke,  etc. ,  the  said  several  false,  malicious, 
scandalous  and  defamatory  words,  without 
this  :  that  the  same  were  pertinent  or  material 
to  the  said  examination,  as  alleged  by  the  de- 
lYmhint,  concluding  to  the  country.  The  sec- 
ond replication  to  the  first  special  plea  was 
precludi  non,  because  the  said  several  false, 
malicious  and  defamatory  words  were  not  ut- 
tered by  the  defendant  while  conducting  his 
defense  upon  the  said  examination,  but  at  oth- 
4  1  l*ler*and  different  times  thereon,  to  wit: 
at  the  time,  in  the  said  declaration  stated,  in 
manner  and  form  as  he  the  said  defendant 
li:ith  in  his  said  plea  in  that  behalf  alleged. 
Similar  replications  were  put  in  to  the  second 
and  third  special  pleas.  Upon  the  issues  thus 
joined  the  cause  was  tried,  and  a  verdict 
found  for  the  plaintiff  with  six  cents  damages; 
the  jury  finding  upon  the  plea  of  non  cul.,  that 
the  defendant  was  guilty,  etc.,  upon  the  first 
replication  to  the  first  special  plea  that  the  de- 
fendant falsely  and  maliciously  spoke  and  pub 
)i>hed  the  defamatory  words  and  that  the 
same  were  not  pertinent,  etc.,  and  upon  the 
second  replication  to  the  same  plea,  that  the 
words  were  not  uttered  by  the  defendant  while 
conducting  his  defense  upon  the  said  examina- 
tion, but  at  other  and  different  times,  and  at 
the  times  in  the  declaration  stated.  The  jury 
found  in  like  manner  as  to  the  replications  to 
the  second  and  third  special  pleas.  The  defend- 
ant moved  in  arrest.  The  court  refused  to  grant 
the  motion  and  rendered  judgment  for  the 
plaintiff.  The  following  opinion  was  deliv- 
ered by  the  Chief  Justice  : 

By  the  Court,  Nelson,  Oh.  J..  There  can 
be  no  doubt  that  the  words  as  charged  in  the 
declaration  are  actionable.  6  Johns.,  82;  2 
Serg.  &.  R.,  469.  The  privilege  of  the  defend- 
ant set  up  in  the  several  pleas,  namely  :  that 
the  words  were  spoken  while  conducting  his 
defense  against  a  criminal  charge,  is  fully  met 
by  the  replications.  They  deny  their  pertinen- 
cy and  materiality,  or  that  they  were  spoken 
in  the  course  of  the  defense.  Either  afford  a 
complete  answer  to  the  pleas.  Ring  v.  Wheel- 
er, 7  Cow.,  725;  1  Holt,  N.  P.,  621,  and  n.; 
2  Wend.,  516.  If  the  words  were  not  spoken 
in  conducting  the  defense,  then  there  is  no  pre- 
tense of  justification  ;  and  whether  pertinent 
and  material,  cannot  be  determined  on  this 
motion.  If  they  were  not,  the  case  of  Ring  v. 
Wheeler,  is  decisive  upon  this  point  against 
the  defense.  We  may  add,  that,  at  most,  even 
if  the  defendant  was  right  in  respect  to  the 
law,  the  issues  presented  by  the  replications 
are  but  immaterial,  and  then  the  remedy  is  not 
by  a  motion  in  arrest,  but  for  a  repleader. 
412*]  *Bac.  Abr.,  pi.  M ;  2  Tidd,  829;  6 
Johns.,  1  ;  1  Chit.,  633.  Motion  in  arrest  de 
nied."  The  defendant  sued  out  a  writ  of  error. 

Mr.  M.  J.  Bidwell,  for  the  plaintiff  in  er- 
ror, insisted  that  an  action  of  slander  will  not 
lie  for  anything  said  by  a  party  or  by  his  coun- 
sel, in  the  course  of  a  judicial  proceeding, 
whether  criminal  or  civil,  provided  that  what 
is  said  be  pertinent  to  the  matter  under  in- 
quiry. If  the  words  be  maliciously  spoken, 
the  remedy  of  the  party  is  by  action  on  the 
case.  In  support  of  this  position  he  cited,  4 
Co.,  15  ;  Bac.  Abr.,  tit.  Slander,  E,  14  ;  Com. 
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Dig.  Action  on  the  case  for  defamation,  F 
22  ;  2  Burr.,  807 ;  Boulton  or  Moulton  v.  Clap- 
ham,  1  Sir  Wm.  Jones,  481;  8.  C.,  March,  20 ; 
3  Stark.  Ev..  878;  Stark,  Slander,  198  ;  1  Barn 
&  Aid.,  232  ;  1  Holt,  621  ;  8  Camp.,  295  ;  1 
Binn.,  178  ;  4  Yeates,  822;  Bulst.,  209;  1  Yin 
388  ;  Hob.,  828 ;  1  Pa.  (N.  J.).  283;  Antb.  N. 
P.,  180;  2  Wend.,  515.  He  further  insisted- 
that  to  protect  the  defendant,  it  is  not  essential 
that  he  should  strictly  observe  the  technical 
mode  of  proceeding,  citing  Boulton  v.  Clap- 
ham.  Here  the  declaration  and  the  whole  rec- 
ord show  that  the  words  were  spoken  in  the 
course  of  a  judicial  proceeding.  The  finding 
of  the  jury  that  the  words  were  not  pertinent, 
cannot  shut  the  eyes  of  the  court,  and  prevent 
them  from  seeing,  by  an  inspection  of  the  dec- 
laration, and  even  of  the  replications,  that  the 
words  were  pertinent,  however  false  or  mali- 
cious they  might  be.  It  is  the  province  of  the 
court,  and  not  of  the  jury,  to  pronounce  upon 
the  pertinency  of  the  words,  when  enabled  to 
do  so  by  an  inspection  of  the  record  ;  and  if, 
upon  the  whole  record,  the  defendant  is  en- 
titled to  judgment,  it  will  be  rendered  in  his 
favor,  notwithstanding  the  finding  of  the  jury. 
So  as  to  the  finding  upon  the  second  replica- 
tion, it  does  not  help  the  plaintiff,  for  al- 
though it  avers  that  the  words  were  not  ut- 
tered whilst  the  defendant  was  conducting  his 
defense,  it  confesses  that  they  were  spoken 
at  the  time  in  the  declaration  stated,  and  that 
time  was  when  the  plaintiff  was  testifying. 

*Mr.  W.  C.  Noyes,  for  the  defend-  [*413 
ant  in  error,  in  answer  to  the  above  positions, 
submitted  the  following  points  and  authorities: 
I.  If  all  the  special  issues  were  immaterially 
joined,  still  as  the  general  issue  embraced  and 
put  in  issue  every  fact  necessary  to  be  proved 
to  sustain  the  action,  and  also  embraced  the 
same  matters  relied  on  as  a  defense  to  a  great- 
er extent  than  the  pleas  assert  them,  and  as 
the  jury  have  found  for  the  plaintiff  below 
upon  all  these  facts,  the  motion  in  arrest  was 
properly  denied.  Bird  v.  Randall,  8  Burr., 
1353  ;  Lake  v.  King,  1  Saund.,  131,  n.  1  ;  1 
Chit.  PI.,  486  ;  Grab.  Pr.,  641  ;  2  R.  8.,  425. 
sec.  7,  sub.  8 ;  Thompson  v.  Button,  14 
Johns.,  84. 

II.  The  record  discloses  a  good  cause  of  ac- 
tion. The  counsel  in  a  cause,  or  the  party, 
where  he  conducts  it  himself,  is  liable  to  an  ac- 
tion for  slander  if  he  makes  observations  charg- 
ing a  witness  with  a  criminal  offense,  or  ac- 
cuses him  of  perjury  while  testifying,  or  at 
any  other  time  durine  the  progress  of  the  trial, 
where  such  observations  or  charges  are  irrele 
vant,  and  willful  and  malicious.  The  jury  in 
this  case  have  found,  as  well  upon  the  special 
issues  as  upon  the  general  issue,  that  the 
charge  made  against  the  plaintiff  below  was 
not  only  willful  and  malicious,  but  wholly  im- 
pertinent and  irrelevant.  Brook  v.  Montague, 
Cro.  Jac.,  90  ;  1  R.  8.,  708.  sees.  13.  14  ;  Rose. 
Ev.,  Civil  Cases,  295;  Stark.  Ev.,  pt.  4,  p.  875; 
Cock.  Clerk's  Asst.,  52  ;  8  Chit.  Gen.  Pr.,887; 
Jacob,  L.  Die.  "  Barrister  ;"  Bull.  N.  P.,  10  ; 
Stark.  Slander,  208  ;  Boulton  v.  Clapham,  W. 
Jones,  481;  8.  C.,  Vin  Abr.  "Action  for 
Words"  (C,  a),  pi.  3;  Kelyng^Cr.'Cas..  12,  23; 
Hughes'  case,  Hob.,  826  a;  Wood  v.  Ottnxton, 
Styles,  462  ;  Buckley  v.  Wood.Cro.  Eliz.,  230; 
247;  Dela  Barret.  Jones,  Hard.,  221  ;  Western 
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•v.  Dobnier,  Cro.  Jac.,432;  Astiey  v.  Young,  2 
Bui-r.,807;  8.  G.,  2  Ld.  Kenyon,  536;  Trot- 
man  v.  Dunn,  4  Camp.,  211;  Hodgson  v.  Scar- 
•lett,  1  Holt,  621  ;  8.  G.,1  Barn  &  Aid.,  232  ; 
Suraingen  v.  Rich,  4  Yeates,  322  ;  Vigours  v. 
Palmer,  1  Bro.,  40  ;  Kease  v.  McLaugJdin,  2 
Serg.  &  #.,  469  ;  McMillan  v.  Birch,  1  Binn., 
178  ;  $Awte  v.  Barret,  7  Pick.,  82  ;  Bradley  v 
Heath,  12  /d. ,  163;  McClaughry  v.  TPetfwor*1, 
414*J  6  Johns.,  82;  Tfoz:  v.  Vanderbeck,  *5 
•Cow. ,  513  ;  .Km<7  v.  Wlieeler,  1  Id.,  725;  -A£fe/i 
v.  Crofoot,  2  Wend.,  515. 

After  advisement,  the  following  opinion  was 
•delivered  : 

By  the  Chancellor.  The  principle  in- 
volved in  this  case  is  of  great  importance  to 
the  community,  inasmuch  as  it  involves  the 
rights  and  privileges  of  counsel  and  of  parties 
in  the  investigation  of  suits  and  other  proceed- 
ings before  our  judicial  tribunals;  and  as  I  be- 
lieve it  is  the  first  cause  of  the  kind  which  has 
been  brought  before  this  court  of  dernier  re- 
sort, and  has  been  very  fully  and  most  ably 
argued  here  by  the  counsel  upon  both  sides,  I 
have  considered  it  my  duty  to  examine  the  law 
on  the  subject  more  fully  than  would  be  nec- 
essary or  proper  in  an  ordinary  case  of  mere 
verbal  slander ;  for  it  is  not  only  right  and 
proper  that  parties  and  their  counsel  should 
know  what  their  privileges  are,  but  also  that 
the  law  should  be  deliberately  and  correctly 
settled.  In  applying  the  principles  of  law  to 
the  case  under  consideration  we  must,  there- 
fore, be  careful  on  the  one  hand  that  we  do 
not  restrict  counsel  within  such  narrow  limits 
that  they  will  not  dare  to  openly  and  fearlessly 
discharge  their  whole  duty  to  their  clients,  or 
to  themselves  when  they  manage  their  own 
cases;  and  on  the  other  hand,  we  must  not  fur- 
nish them  with  the  shield  of  Zeus,  and  there- 
by enable  them  with  impunity  to  destroy  the 
characters  of  whomsoever  they  please. 

There  are  two  classes  of  privilged  communi- 
cations recognized  in  the  law  in  reference  to  ac 
tions  of  slander,  and  the  privileges  of  counsel 
may  sometimes  fall  within  the  one  class  and 
sometimes  within  the  other.  In  one  class  of 
cases,  the  law  protects  the  defendant  so  far  as 
not  to  impute  malice  to  him  from  the  mere  fact 
•of  his  having  spoken  words  of  the  plaintiff 
which  are  in  themselves  actionable,  though  he 
may  not  be  able  to  prove  the  truth  of  his  alle- 
gations. But  the  plaintiff  will  be  able  to  sus- 
tain his  action  for  slander  if  he  can  satisfy  the 
jury,  by  other  proof,  that  there  was  actual 
malice  on  the  part  of  the  defendant,  and  that 
he  uttered  the  words  for  the  mere  purpose  of 
415*]  defaming  the  plaintiff.  In  *the  other 
class  of  cases  the  privilege  is  an  effectual  shield 
to  the  defendant;  so  that  no  action  of  slander 
•can  be  sustained  against  him, whatever  his  mo- 
tive may  have  been  in  using  the  slanderous 
words. 

One  of  the  earliest  cases  of  the  first  class  is, 
Parson  Prit's  case,  reported  by  Rolle,  1  Roll. 
Abr.,  87,  pi.  5.  Although  the  report  of  this 
•case  is  very  short,  it  will  be  perfectly  under- 
stood by  a  reference  to  Fox's  Martyrology, 
where  the  author,  in  giving  an  account  of  the 
severe  punishments  inflicted  by  the  vengeance 
•of  heaven  upon  some  of  the  persecutors  of  the 
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Protestants  during  the  reign  of  {the  bloody 
Mary,  states  that  Grim  wood,  or  Greenwood  as 
he  is  called  by  Rolle,  one  of  the  perjured  wit- 
nesses who  was  hired  to  swear  away  the  life  of 
John  Cooper,  an  innocent  person,  who  was  con- 
victed and  hanged,  was  soon  after  destroyed 
by  the  terrible  judgment  of  God,  being  sud- 
denly seized  while  in  perfect  health  so  violently 
that  his  bowels  gushed  out.  From  the  report 
it  appears  the  defendant,  Parson  Prit,  having 
been  recently  settled  in  the  parish,  and  not 
knowing  all  his  parishioners,  in  preaching 
against  the  heinous  sin  of  perjury,  cited  this 
case  from  the  Book  of  Martyrs;  and  no  doubt 
commented  severely  upon  Greenwood,  and 
upon  White,  his  foresworn  companion,  who  by 
their  perjury  had  caused  an  innocent  man  to  be 
drawn  in  quarters  and  his  wife  and  children  to 
be  left  desolate.  It  turned  out,  however,  that 
Greenwood  was  not  dead,  and  that  being  a  resi- 
dent of  that  parish, he  was  present  in  the  church 
and  heard  the  sermon,  and  afterwards  brought 
a  suit  against  the  parson  for  charging  him  with 
perjury.  But  the  court  held  that  it  was  a  priv- 
ileged communication,  and  the  circumstances 
under  which  the  words  were  spoken  showed 
there  was  no  actual  malice  towards  the  plaint- 
iff. See,  also,  Cro.  Jac.,  91.  This  case  has 
been  followed  by  a  numerous  class  depending 
upon  the  same  principle  ;  in  which  the  speak- 
ing of  the  words  is  held  to  be  a  privileged  com- 
municatiof,  the  occasion  of  the  speaking  being 
such  that  prima  facie  there  could  have  been  no 
malicious  intent  to  defame  the  person  of  whom 
they  were  spoken,  and  the  interests  of  society 
requiring  that  the  defendant  should  be  permit- 
ted to  speak  freely  in  the  situation  *in  [*416 
which  he  is  placed,  provided  he  confine  him- 
self within  the  bounds  of  what  he  believes  to 
be  the  truth.  In  cases  of  this  kind  the  defend- 
ant may  avail  himself  of  his  privilege  under 
the  plea  of  the  general  issue,  even  under  the 
new  rules  of  pleading  adopted  in  England. 
This  was  so  decided  in  the  recent  case  of  Lillie 
v.  Price,  2  Harr  &  W.,  381,  in  the  Court  of  K. 
B.;  where  Ld.  Denman,  Ch.  J.,  after  taking 
time  to  consult  with  the  judges,  and  referring 
to  the  new  rule  which  declares  the  defense  un- 
der the  general  issue  in  slander  shall  be  the 
same  as  before,  says:  "  We  are  all  of  opinion 
that  this  defense  does  not  require  to  be  pleaded 
specially.  It  goes  to  the  very  root  of  the  ac- 
tion. It  shows  the  party  not  guilty  of  malice, 
and  consequently  it  is  open  to  him  without  hav- 
ing pleaded  it."  The  presumption  in  these 
cases,  that  there  was  no  malice,  is  not  rebutted 
by  the  plaintiff's  merely  showing  that  the 
charge  against  him  was  untrue  in  point  of  fact; 
it  must  be  further  shown  that  the  defendant 
either  knew  or  had  reason  to  believe  it  was  un- 
true at  the  time  of  the  speaking  of  the  words 
complained  of.  Kine  v.  Sewett^tlorn.  &  H.,  83; 
8.  C.,3  Mees.  &  W.,  297.  Proving  that  the 
defendant  knew  the  charge  to  be  false,  would 
unquestionably  be  evidence  of  express  malice; 
and  would  destroy  the  defense  in  this  class  of 
cases. 

As  the  plaintiff  has  a  right  to  prove  express 
malice  in  such  cases  to  sustain  his  action,  not- 
withstanding the  privilege  it  follows,  of  coiirse, 
that  if  the  defendant  attempt  to  set  up  his  priv 
ilege  as  a  defense  by  a  special  plea,  he  must 
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not  only  plead  the  fact  which  rendered  it  a 
privileged  communication,  but  he  must  deny 
the  allegation  in  the  declaration, that  the  words 
•were  maliciously  spoken  to  enable  the  plaintiff 
to  go  to  the  jury  upon  the  question  of  actual 
malice,  if  he  thinks  proper  to  do  so.  Smith  \. 
Tlioma*.  1  Hodges,  353  ;  S.  C.,  2  Bing,  N.  8., 
872.  It  follows,  of  course,  upon  a  motion  in 
arrest  of  judgment,  if  the  charge  of  malice  was 
denied  in  the  plea,  and  issue  taken  thereon,  or 
if  the  general  issue  only  was  pleaded,  so  that 
the  plaintiff  would  be  bound  to  prove  exniiess 
malice  to  entitle  him  to  a  verdict  in  this  (R»88 
of  cases,  the  court  must  presume  it  was  proved 
upon  the  trial;  although  it  should  appear  from 
417*]  the  declaration  *or  other  pleadings  that 
it  was  prima  facie  a  privileged  communication. 
The  second  class  of  privileges  embraces 
words  spoken  by  members  of  Parliament,  or  of 
Congress,  or  of  the  State  Legislature,  in  the 
discharge  of  their  official  duties  in  the  House, 
for  which  no  action  of  slander  will  lie,  how- 
ever false  and  malicious  may  be  the  charge 
against  the  private  reputation  of  an  individual. 
To  this  class,  also,  belong  complaints  made  to 
grand  juries  and  magistrates,  charging  persons 
with  crimes  for  which  no  action  of  slander  will 
lie,  although  express  malice  as  well  as  the  abso- 
lute falsity  of  the  charge  can  be  established  by 
proof.  But  the  law  has  provided  a  different 
remedy  in  cases  of  that  kind,  where,  in  addi- 
tion to  what  has  before  been  stated,  it  can  be 
proved  that  the  party  who  made  the  complaint 
had  no  probable  cause  for  believing  that  the 
charge  was  true.  Upon  a  full  consideration  of 
all  the  authorities  on  the  subject,  I  think  that 
the  privilege  of  counsel  in  advocating  the 
causes  of  their  clients,  and  of  parties  who  are 
conducting  their  own  causes,  belongs  to  the 
same  class  where  they  have  confined  them- 
selves to  what  was  relevant  and  pertinent  to 
the  question  before  the  court,  and  that  the  mo- 
tives with  which  they  have  spoken  what  was 
relevant  and  pertinent  to  the  cause  they  were 
advocating,  cannot  be  questioned  in  an  action 
of  slander.  Thus  far,  it  appears  to  be  neces- 
sary to  extend  the  privilege  for  the  protection 
of  the  rights  of  parties;  as  those  rights  might 
sometimes  be  jeoparded  if  counsel  were  re- 
strained from  commenting  freely  upon  the 
characters  of  witnesses,  and  the  conduct  of 
parties,  when  such  comments  were  relevant, 
for  fear  of  being  harrassed  with  slander  suits, 
and  attempts  to  prove  they  were  actuated  by 
malicious  motives  in  the  discharge  of  their 
duty.  Such  I  understand,  also,  to  be  the  con- 
clusion at  which  the  Court  of  K.  B.  arrived  in 
the  case  of  the  present  Lord  Chief  Baron  of 
the  Court  of  Exchequer.  Hodgson  v.  Scarlett, 
1  Barn.  &  Aid.,  232;  Holt,  N.  P.,  621.  Al- 
though Mr.  Holt  has  attempted  to  give  a  state- 
ment of  what  occurred  in  bank,  as  well  as  a 
report  of  the  case  at  Nisi  Prius,  to  understand 
the  decision  correctly  it  is  necessary  to  examine 
418*]  the  case  in  Barnwell  &  Alderson,  *not 
only  as  to  the  final  opinion  of  the  judges,  but 
also  as  to  what  occurred  in  the  course  of  the 
argument.  There  was  no  question  as  to  the 
fact  that  the  plaintiff  was  nonsuited  upon  the 
opening,  by  Baron  Wood,  who  held  the  assizes, 
without  permitting  him  to  go  to  the  jury.  He, 
therefore,  had  no  opportunity  to  prove  express 
malice,  or  to  have  it  inferred  from  the  manner 
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in  which  the  charge  was  made.  His  coun-el 
upon  the  argument  insisted  that  the  learned 
judge  had  stopped  the  cause  too  soon,  without 
hearing  the  evidence.  To  this  it  was  answered 
that  Baron  Wood  had  reported  that  the  coun- 
sel at  the  assizes  admitted  that  the  alleged  -Inn 
derous  words  were  used  by  the  defendant  as  ob- 
servations in  a  cause,  and  were  pertinent  to  the 
matter  in  issue.  But  as  there  appeared  to  have 
been  a  misapprehension  on  this  point,  the  court 
heard  a  statement,  of  the  proceedings  in  the 
original  suit  from  the  rotes  of  Mr.  Justice 
Bailey,  who  tried  the  cause.  The  plaintiffs 
counsel  still  contended  there  was  a  question 
which  ought  to  have  been  left  to  the  jury,  a-* 
they  were  to  say  whether  there  was  not  malice 
to  be  inferred  from  the  facts.  Upon  which  Ld. 
Ellenborough  immediately  inquired  if  the 
words  were  relevant,  whether  they  were  not 
within  the  protection  of  the  law?  And  it  wa- 
in answer  to  this  part  of  the  argument,  thai  in 
delivering  his  final  decision  in  the  cause  In- 
said,  although  he  admitted  it  might  have  been 
too  much  for  the  counsel  to  say  that  the  at- 
torney was  wicked  and  fraudulent:  "It  aj> 
pears  to  me  that  the  words  spoken  were  ut- 
tered in  the  original  cause,  and  were  relevant 
and  pertinent  to  it  and,  consequently,  that  this 
action  is  not  maintainable." 

I  do  not  understand  from  this,  however,  that 
everything  that  in  any  state  of  facts  would  be 
relevant  and  pertinent  to  the  matter  in  ques- 
tion before  the  court,  comes  within  this  rule 
of  protection,  where  those  facts  which  would 
have  rendered  it  relevant  and  pertinent  do  not 
exist.  Thus,  if  counsel,  in  the  argument  of 
his  client's  cause,  should  avail  himself  of  that 
opportunity  to  say  of  a  party,  or  of  a  witness, 
against  whom  there  was  nothing  in  the  evi- 
dence to  justify  a  suspicion  of  the  kind,  that  he 
was  a  thief  or  a  murderer,  it  might  be  a  prop- 
er case  for  a  jury  to  say  whether  *the  [*4 1 9 
counsel  was  not  actuated  by  malice,  and  im- 
properly availed  himself  of  his  situation  as 
counsel  to  defame  the  party  or  witness.  Such 
appears  to  have  been  the  opinion  of  the  judges 
in  the  case  of  Hodgson?.  Scarlett,  and  such  also 
must  have  been  the  opinion  of  the  Supreme 
Court  of  this  State  in  the  case  of  Ring  v.  Wheel- 
er, 7  Cow.,  726;  for  the  language  of  the  de- 
fendant, as  stated  in  any  of  the  first  M-VC  n 
counts  of  the  declaration  in  that  case,  might 
have  been  relevant  and  pertinent,  and  the 
words  charged  in  the  fourth  and  sixth  count* 
probably  were  relevant  to  the  matter  before 
the  arbitrators,  if  the  counsel  was  opening  his 
defense,  and  merely  stating  what  he  expected 
to  prove,  according  to  the  case  of  Moulton  or 
Boulton  v.  Clnpham,  1  Roll.  Abr.,  87,  which 
was  so  much  relied  upon  by  the  counsel  for 
the  plaintiffs  in  error  upon  the  argument  of 
this  cause.  Upon  the  authority  of  that  case, 
perhaps,  they  should  have  been  considered  as 
relevant  and  pertinent,  even  after  verdict. 

I  do  not,  however,  consider  the  case  of  Moid- 
ton  v.  Clapliam  as  an  authority  for  holding  that 
everything  which  may  be  said  to  the  court  or 
jury  by  a  party  or  his  counsel,  in  the  progress 
of  a  cause,  as  absolutely  protected,  although  it 
was  not  relevant  or  pertinent  to  the  matter  in 
question,  so  as  to  preclude  the  party  injured 
thereby  from  showing  to  a  jury  that  the  lan- 
guage was  used  maliciously,  and  for  the  mere 

WEND.  22_ 


1839 


HASTINGS  v.  LUSK. 


419 


purpose  of  defaming  him.  Many  of  these  old 
cases  are  very  imperfectly  reported  and  are, 
therefore,  apt  to  mislead  us,  unless  they  are 
examined  with  care.  This  case,  although  it 
is  to  be  found  in  D'Anvers,  Sir  William  Jones, 
March,  and  in  Rclle's  Abridgment,  is  not 
stated  by  either  two  of  them  in  precisely  the 
same  way.  As  reported  by  Sir  William  Jones, 
it  would  lead  us  to  the  conclusion  that  the  court, 
meant  to  decide  that  anything  said  in  court 
by  a  party  in  disafflrmance  of  what  was  sworn 
against  him  was  absolutely  protected,  although 
found  by  the  jury  to  have  been  said  malicious- 
ly; but  by  referring  to  Rolle,  it  will  be  seen 
that  the  language  used  by  the  defendant  was 
addressed  to  the  court,  and  was  a  mere  state- 
ment that  the  affidavit  was  untrue,  and  that 
he  would  prove  to  them  by  40  witnesses  that 
42O*]  *it  was  so;  and  therefore,  it  was  hold- 
en  that  the  action  was  not  maintainable,  as  it 
appeared  from  the  plaintiff's  declaration  that 
the  answer  made  by  the  defendant  to  the  affi- 
davit was  spoken  merely  in  defense  of  himself, 
and  in  a  legal  and  judicial  way,  "  inasmuch  as 
he  said  he  would  prove  it  by  forty  witnesses." 
Neither  is  the  dictum  of  Cromwell's  GMef  Jus- 
tice of  the  Upper  Bench,  Style,  462,  to  be  taken 
as  broadly  as  stated  by  the  reporter,  without 
knowing  the  state  of  facts  in  reference  to  which 
the  dictum  was  applied.  I  presume  he  must 
have  used  this  language  in  reference  to  words 
spoken  by  counsel  in  opening  the  defense  of 
his  client's  cause  to  the  jury,  stating  what  he 
should  prove.  For  he  immediately  adds:  "  It 
is  his  duty  to  speak  for  his  client,  and  it  shall 
be  intended  to  be  spoken  according  to  his 
client's  instructions."  But  surely  no  one  can 
for  a  moment  suppose  the  learned  Chief  Justice 
intended  to  say  that  it  was  the  duty  of  counsel 
to  say  anything  that  was  not  relevant  to  the 
matter  in  question;  or  to  go  beyond  the  case 
for  the  purpose  of  maligning  a  witness  or  the 
adverse  party,  although  he  might  have  been 
instructed  to  do  so  by  his  client.  As  I  under- 
stand the  case  of  Brook  v.  Montague,  Cro.  Jac., 
90,  the  plea  must  have  alleged  that  the  words 
were  spoken  by  the  counsel  in  relation  to  the 
evidence  which  was  to  be  given  in  favor  of  the 
jury  against  Brook,  who  had  attainted  them, 
He,  probably,  was  instructed  by  his  client  that 
Brook  had  been  convicted  of  felony;  and  if  so, 
he  was  probably  incapable  of  proceeding  in  the 
attaint  against  the  jury,  as  the  law  then  stood. 
Co.  Litt. ,  180  a;  Slegh't  v.  Kane,  2  Johns.  Cas. , 
236.  The  language  of  the  reporter  is,  that  the 
counsel  spoke  the  words  in  evidence.  This 
certainly  could  not  be  so,  as  there  was  no  pre- 
tense that  the  counsel  was  a  witness  on  the  trial. 
I  have  no  doubt,  therefore,  that  the  language 
of  the  plea  was  that  the  counsel,  in  reference 
to  the  matters  to  be  given  in  evidence,  spake 
the  words  mentioned  in  the  plaintiff's  declara- 
tion, etc.,  and  that  by  a  slip  of  the  reporter's 
pen,  or  otherwise,  a  part  of  the  sentence  is  left 
out  in  the  printed  report.  The  case  of  Badgley 
v.  Hedges.  1  Pa.  ,  233,  is  like  that  of  Moulton 
v.  Clapham;  for  it  is  evident  the  defendant 
421*]  spoke  in  *reference  to  the  contradictory 
evidence  which  he  intended  to  give  in  the 
cause;  or  which  he  already  had  given.  If  so, 
what  he  said  was  relevant,  although  perhaps 
not  said  at  the  right  time.  I  am  satisfied,  there- 
fore, that  there  is  no  law,  either  ancient  or 
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modern,  which  affords  complete  protection  to 
parties  or  counsel,  so  as  to  bring  the  language 
used  by  them  in  the  course  of  judicial  proceed- 
ings within  the  second  class  of  privileged  com- 
munications which  I  have  stated,  except  where 
the  words  complained  of  as  slanderous  were 
relevant  or  pertinent  to  the  question  to  be  de- 
termined by  the  court  or  jury. 

There  may  be  cases  which  properly  belong 
to  the  first  class  of  privileged  communications, 
arising  in  the  course  of  judicial  proceedings.  , 
Parties  and  even  counsel  sometimes  misjudge 
as  to  what  is  relevant  and  pertinent  to  the  ques- 
tion before  the  court,  and  especially  parties 
who  are  not  much  acquainted  with  judicial 
proceedings;  and  it  may  be  very  proper  in 
such  cases  to  leave  it  as  a  matter  of  fact  for 
the  jury  to  determine,  whether  the  words  were 
spoken  in  good  faith,  under  a  belief  that  they 
were  relevant  or  proper,  or  whether  the  party 
using  them  was  actuated  by  malice  and  in- 
tended to  slander  the  plaintiff.  The  case  of 
Allen  v.  Crofoot,  2  Wend.,  516,  appears  to  be  a 
case  of  this  kind,  for  it  is  evident  that  the 
words  spoken  were  not  relevant  in  the  judicial 
proceeding,  or  pertinent  to  any  question  then 
before  the  court.  But  as  circumstances  showed 
that  the  defendant  either  supposed  he  was 
bound  to  answer  the  question,  or  that  it  was 
relevant  and  pertinent  to  the  proceedings,  I 
think  the  court  very  properly  decided  that  it 
should  have  been  left  to  the  jury  to  determine 
whether  the  defendant  acted  in  good  faith.sup- 
posing  it  was  relevant  and  proper  to  answer 
the  question  put  to  him  by  the  plaintiff,  al- 
though he  had  not  yet  been  sworn  as  a  witness 
on  the  examination  of  the  complaint  which  he 
had  previously  made  on  oath,  or  whether  he 
was  actuated  by  malice.  In  cases  belonging  to 
that  class  of  privileged  communications,  mal- 
ice in  fact  may  be  inferred  from  the  language 
of  the  communication  itself,  as  well  as  from 
extrinsic  evidence.  Wright  v.  Woodgate,  1  Gale, 
329. 

*But  though  the  slanderous  words  [*422 
were  spoken  in  the  course  of  a  judicial  pro- 
ceeding and  were  relevant  and  pertinent  to  the 
matter  in  question,  or  the  defendant  may  have 
used  them  in  good  faith  supposing  them  to  be 
pertinent,  without  actual  malice  or  any  inten- 
tion of  slandering  the  plaintiff,  yet  if  these 
facts  do  not  appear  from  the  pleadings  or  the 
finding  of  the  jury,  it  will  not  aid  the  defend- 
ant upon  a  motion  in  arrest  of  judgment.  On 
such  motion  the  court  cannot  know  that  the 
slanderous  words  were  pertinent,  or  that  the  , 
plaintiff  did  not  satisfy  the  jury  that  they  were 
not  only  impertinent  to  the  matter  in  question 
before  the  court,  but  also  that  the  defendant 
spoke  them  with  a  malicious  intent,  for  the 
mere  purpose  of  defaming  the  plaintiff  and 
wounding  his  feelings.  Such  is  the  effect  of 
the  decision  of  the  Supreme  Court  both  in  the 
case  of  M'Claughry  v.  Wetmore,  6  Johns.,  82, 
decided  nearly  30  years  ago,  and  in  the  more 
recent  case  of  Ring  v.  Wheeler,  to  which  I  have 
before  referred. 

Each  of  the  counts  in  the  plaintiff's  declara- 
tion in  this  case  contains  more  or  less  slander- 
ous expressions,  imputing  the  crime  of  per- 
jury, in  language  which  prima  facie  could  not 
have  been  pertinent  to  any  question  before  the 
court,  for  it  does  not  appear  to  have  been  ad- 
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dressed  to  the  court  but  to  the  plaintiff  him- 
self, who  was  a  witness  there  ;  and  if  ilic<l<- 
fendant  used  all  the  abusive  language  towards 
or  in  reference  to  the  witness  which  is  stated 
in  i- it  her  of  those  counts,  although  some  of  it 
illicit  have  been  relevant  to  the  matter  in  ques- 
tion, no  jury  could  hesitate  in  coming  to  a  cor 
rect  conclusion  whether  that  which  was  not 
pertinent  was  uttered  in  good  faith  or  with  a 
malicious  intent  to  defame  the  plaintiff;  al- 
though the  defendant  must  have  proved  that 
he  had  great  provocation  to  excuse  all  ihi- 
harsh  language,  or  no  honest  jury  could  have 
given  a  verdict  of  only  six  cents  against  him. 
The  defense  in  this  case  is  set  up  by  several 
special  pleas  in  addition  to  the  general  issue  ; 
and  the  objection  urged  by  the  third  point  of 
the  plaintiff  in  error  is,  that  although  the  dec- 
laration may  have  been  prima  facie  sufficient, 
the  replications  are  bad,  and  sufficient  is  ad- 
423*]  mitted  upon  the  whole  *record  to  con- 
stitute a  good  defense.  On  the  other  hand  it  is 
urged,  that  if  there  are  any  material  issues  the 
pleas  are  bad.  and  as  the  defendant  committed 
the  first  fault  in  pleading,  it  is  not  a  case  for 
a  repleader.  I  have  examined  the  special  pleas 
particularly,  and  think  either  of  them  would 
have  been  held  good  upon  general  demurrer, 
if  I  am  correct  in  the  conclusion  at  which  I 
have  arrived  as  to  the  law  of  the  case.  It  is  ex- 
pressly stated  by  Mr.  J.  Buller,  that  the  de- 
fendant may  by  way  of  justification  plead  that 
the  words  were  spoken  by  him  as  counsel 
in  a  cause  and  that  they  were  pertinent  to  the 
matter  in  question,  or  he  may  give  them  in 
evidence  under  the  general  issue,  for  they 
prove  him  not  to  have  been  guilty  of  speaking 
the  words  maliciously.  Bull.  N.  P.,  10;  see, 
also,  Ld.  CromweU's  case,  4  Co.,  14.  The  first 
two  special  pleas,  therefore,  showing  that  the 
slanderous  words  stated  in  the  declaration  were 
spoken  by  the  defendant  in  the  judicial  pro- 
ceeding, while  conducting  his  own  defense 
without  counsel,  and  that  they  were  pertinent 
to  the  matter  in  question,  constituted  a  good 
bar  to  the  action,  as  they  brought  the  case 
within  the  second  class  of  privileged  communi- 
cations which  I  have  noticed.  To  each  of  these 
pleas  there  were  two  replications  (as  author- 
ized by  the  Revised  Statutes  upon  a  special  ap- 
plication to  the  court),  each  of  which  replica- 
tions was  a  good  answer  to  the  plea.  One 
replication  traversed  the  fact  that  the  words 
spoken  were  either  pertinent  or  material  to  the 
mutter  in  question,  and  the  other  traversed  the 
allegation  in  the  plea  that  the  words  were  used 
l>y  the  defendant  in  the  matter  in  question  be- 
fore the  justice,  while  conducting  his  defense 
therein  ;  and  as  the  jury  found  a  verdict  for 
the  plaintiff  on  all  the  issues,  neither  of  those 
pleas  can  aid  the  defendant.  In  the  last  spe- 
cial plea  the  defendant,  in  addition  to  the  facts 
stated  in  the  two  preceding  pleas,  also  averred 
that  the  words  were  spoken  without  any  mal- 
ice towards  the  plaintiff  and,  therefore,  if  I 
am  right  in  supposing  that  a  party  is  not  an- 
swerable for  words  innocently  spoken  by  him 
in  conducting  his  defense  in  a  judicial  proceed- 
ing, and  without  malice,  although  they  may 
not  have  been  strictly  pertinent,  perhaps  a  rep- 
lication merely  denying  the  pertinency  of  the 
424*J  *words  would  not  have  been  a  suffi- 
cient answer  to  this  plea.  The  first  replication 
186 


to  this  special  plea  docs,  however,  in  sub- 
stance, put  in  issue  the  question  of  malicious 
intent  as  well  as  the  pertinency  of  the  slander- 
ous words,  although  the  malice  is  only  slated 
by  way  of  inducement  to  the  traverse  of  the 
malicious  intent.  As  that  part  of  the  replica- 
tion directly  negatives  the  allegation  in  the 
plea  which  it  was  material  to  negative  in  con- 
nection with  the  traverse  of  the  pertinency  of 
the  slanderous  words,  its  effect,  after  verdict, 
must  be  different  from  the  case  of  a  replica- 
tion which  merely  sets  up  a  new  matter  as  in- 
ducement to  the  traverse  and  then  traverses  an 
immaterial  allegation  in  the  plea,  leaving  that 
which  was  most  material  unanswered.  It  is  in 
this  case  at  most  but  a  misjoiningof  the  issue, 
which  is  cured  after  verdict;  and  the  jury  have 
found,  in  terms,  in  reference  to  this  issue,  that 
the  words  were  spoken  falsely  and  malicious- 
ly, and  that  they  were  not  pertinent  and  ma- 
terial. Again  ;  the  second  replication  to  this 
plea  is  a  full  answer  to  it,  even  if  the  first  rep- 
lication is  stricken  entirely  out  of  the  record; 
and  upon  the  last  replication  the  jury  have 
found  that  the  slanderous  words  were  not  ut- 
tered "by  the  defendant  while  conducting  his 
own  defense  on  the  examination  before  the 
justice,  as  alleged  in  his  last  special  plea. 

For  these  reasons,  I  think  the  Supreme  Court 
were  right  in  refusing  to  arrest  thejudgment, 
and  that  their  decision  should  be  affirmed. 

The  court  being  unanimously  of  the  same 
opinion,  thejudgment  of  the  Supreme  Court  was 
accordingly  affirmed. 

Cited  tn-1  Denio,  43 ;  30  N.  Y.  25 ;  46  N.  Y..  434  (7 
Am.  Rep.,  365):  50  N.  Y.,  312 ;  15  Barb.,  Ill ;  19  Barb.. 
116 ;  31  Barb.,  469 ;  86  Ho w.  Pr.,  535 ;  1  Sandf .,  464 :  2 
Sandf ..  198 :  1  Sweeny,  56 :  1  Cliff.,  206 ;  19  Wis.,  87 ; 
27  Am.  Rep.,  433  (30  Ohio,  St.,  119). 


*POST  v.  PEARSALL.        [*425 

Easements — Navigable  Waters —  Use  by  Public,  of 
Lands  Adjoining—  Right  of,  doe*  not  Exist  as 
against  Owner — Dedication — Public  Ways. 

The  public  have  not  the  right,  against  the  will  of 
the  owner,  to  use  and  occupy  his  soil  adjoining  nav- 
igable waters  as  a  public  landing  and  place  of  de- 
posit of  property  in  its  transit  to  and  iroin  vessels 
navigating  such  waters,  although  such  user  has 
been  continued  upwards  of  20  years  with  the  knowl- 
edge of  the  owner.t 

tThe  Supreme  Court  held, when  this  case  was  before 
them,  that  the  doctrine  of  dedication  of  highways, 
streets  and  other  easements  in  nature  of  public  ways, 
did  not  extend  to  public  landings.  The  judgment  of 
that  court  wasufHrmedinthe  Court  for  the  Correc- 
tion of  Errors.  Opinions  were  delivered  hy  five  of 
the  members  of  the  court ;  four  for  affirmance  and 
one  for  reversal  of  the  judgment  of  the  Supreme 
Court.  The  Chancellor  and  SMdtort  EM  wards  and 
Livingston  held  that  the  principle  of  dedication  of 
highways  and  of  streets  and  public  squares  in  cities 
and  villages  did  not  extend  to  public  landings  and, 
therefore,  they  were  in  favor  ot  affirming  the  judg- 
ment below.  Senator  Verplanck,  although  concur- 
ring in  the  judgment  of  affirmance,  held  that  the 
principle  of  dedication  of  highways  and  streets  ap- 
plies to  every  use  or  easement  in  land,  which  can  be 


NOTE.— Riparian  rights—  Use  of  land*  adjoining 
navigable  rivers.  See  the  report  of  the  abovo  case 
of  Post  v.  Pearsall  as  decided  in  the  court  below,  20 
Wend.,  Ill,  note. 

Dedication— Easements.  See  Wyman  v.  Mayor,  11 
Wend.,  486,  note;  Matter  of  Furman  Street,  17  Wend., 
649,  note ;  Denning  v.  Roome,  6  Wend.,  651,  note. 
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Citations— 2  Dow,  Parl.,  40;  2  Johns.,  357;  Napoleon 
€ode,  art.  686 :  Poth.  Pand.  de  Just.,  lib.  43,  tit.  8, 
Art.  1 ;  14  Guizot,  Repert.  art.  Public  ;  7  Paige,  77  ;  7 
Dana,  192 ;  2  Harr.  &  W.,  431 ;  5  Taunt.,  125, 126,  137  ; 
3,  Vt ,  80,  480 ;  6  Pet.,  431,  435, 436-438 ;  8  Wend.,  80,  85 ; 
11  Wend.,  11,  486  ;  4  Paige,  510,  513 ;  1  Burr-,  143  ;  2 
Str.,  1004 ;  1  Wils.,  107  ;  6  East,  154,  208  ;  15  Johns., 
447 ;  3  Vt.,  521, 526,  530,  5*3  ;  3  Kent,  Com.,  434,  444, 
451, 452,  3d  ed. ;  3  East,  294 ;  2  Pick.,  466 ;  14  Mass.,  49 ; 

5  Barn.  &  Aid.,  454  ;  8  Pick.,  304,  504  ;  3  Mod.,  294  :  2 
Jac.  L.  Diet.,  332 ;  2  Pet..  566  ;  Salk.,  338 ;  4  T.  R.,  718  ; 

6  Co.,  60  ;    1  Saund.,  341,  n.  3 ;   3  Crui.  Dig.,  tit.  3i ; 
Prescription,  ch.  1,  sec.  21 ;    17  Serg.  &  R.,  88,  93 ;  6 
Vt.,  355,  364;    Ham.  N.  P.,  193,  194,  Am.  ed.  1823;  1 
Camp.,  260,  262,  263,  n.,  463  ;    7  Barn.  &  C.,  243 ;  9  Cr., 
292  ;  3  Bing.,  447  :    6   Wend.,  656;  Coop.  Inst.,  60  ;  10 
Johns.,  237  :  11  East,  375 ;    12  Wh.,  580.  582,  583 ;  3  T. 
R.,  253  ;   8  T.  R.,  606,  608 ;    Co.  Litt.,  56  a ;   1  Greenl., 
Ill,  271 ;  5  Conn.,  311 ;  3  Paige,  296;   3  Pet.,  99 ;  Act, 
Nov.  29, 1745 ;  Act,  Oct.   14,  1732;    Act,  Feb.  9,  1798; 
Act,  April  2, 1813 ;   Act,  Feb.  23. 1830 ;  2  H.  Bl.,  393 ; 
Fitzg.,  51 ;  2  Wend.,  472 ;  12  Ves.,  265 ;  19  Wend.,  309 ; 
4  Pick.,  145 ;  11  Vt.,  480;  17  Wend..  11. 

TMIROR  from  the  Supreme  Court.  This  was 
JD  an  action  of  trespass  quart,  dausum  fregit, 
brought  by  Pearsall  against  Post,  for  entering 
upon  the  land  of  the  plaintiff,  prostrating  his 
fences  and  depositing  a  quantity  of  manure. 
The  defendant  pleaded  non  cul.  and  gave  no- 
tice with  his  plea  that  he  would  give  in  evi- 
dence in  bar  of  a  recovery,  that  at  the  time 
when,  etc.,  and  long  before  there  was  and  had 
been,  on  the  close  of  the  plaintiff,  a  common 
426*]  *public  highway  and  landing  on  the 
east  side  of  Hempstead  Harbor,  for  all  the  citi- 
zens and  inhabitants  of  the  State  of  N.  Y.,  to 
go,  return,  pass  and  repass,  on  foot  and  on 
horseback,  and  with  cattle  and  carts,  etc.,  at 
their  free  will  and  pleasure,  and  to  deposit, 
load  and  unload  manure  and  other  materials  at 
their  like  free  will  and  pleasure;  wherefore  he, 
the  defendant,  being  a  citizen  and  inhabitant 
of  tne  State  of  N.  Y.,  and  having  occasion  to 
use  the  same  way  and  landing,  at  the  said  time 
when,  etc.,  entered  with  cattle,  carts,  etc.,  upon 
the  said  highway  and  landing,  and  deposited, 
loaded  and  unloaded  thereon  a  quantity  of 
manure,  as  he  lawfully  might;  and  because 
fences  had  been  wrongfully  erected  and  were 
then  standing  upon  and  across  the  highway 
and  landing  so  that  he  could  not  pass,  etc.,  he 
removed  the  same,  doing  no  unnecessary  dam- 
age. Upon  the  issue  thus  joined  the  cause  was 
tried  in  Sep.,  1838.  The  defendant  admitted 
that  the  plaintiff  was  the  owner  of  a  farm  of 
which  he  had  been  seised  and  possessed  for  5 
years  and  upwards,  previous  to  the  trial,  and 
that  his  ancestors  had  been  seised  and  pos- 
sessed of  the  same  for  upwards  of  100  years. 
A  map  of  the  farm  was  produced  exhibiting 
the  mansion  house  of  the  plaintiff  and  his  an 
cestors,  Hempstead  Harbor,  a  portion  of  the 
grounds  designated  as  the  landing  lying  direct- 
ly in  front  of  the  mansion-house,  from  which 
it  was  separated  by  a  garden  fence,  and  a 
store,  storehouse,  and  other  buildings  on  a  pub- 
lic highway  near  the  landing.  Israel  Pearsall, 
an  ancestor  of  the  plaintiff,  was  in  possession 

of  any  service,  convenience  or  pleasure  to  the  com- 
munity at  large,  and  that,  consequently,  public 
landings  are  the  subjects  of  dedication.  He,  how- 
ever, further  held,  that  user  alone,  though  admissi- 
ble as  evidence  in  oorroboration  of  other  proof  of 
actual  dedication  by  the  declarations  or  acts  of  the 
owner  of  the  soil,  is  not  enough  in  itself  to  warrant 
the  presumption  of  a  dedication  of  easements,  oth- 
er than  of  highways,  streets  and  places  in  nature  of 
public  ways.  Senator  Furman  agrees  with  Senator 
Verplanck  as  to  the  extension  of  the  principle  of 
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of  the  farm  as  long  since  as  45  years  before  the 
trial;  he  planted  a  number  of  cherry  trees  on 
the  landing,  and  inclosed  them  with  a  fence 
which  stood  for  a  few  years  until  the  trees 
grew  put  of  the  reach  of  cattle ;  with  the 
exception  of  this  inclosure,  the  landing  had  al- 
ways remained  uninclosed  until  about  40  days 
previous  to  the  trespass,  when  the  plaintiff  in- 
closed it  with  a  fence.  After  the  landing  was 
inclosed  the  defendant  arrived  with  a  sloop 
load  of  manure,  took  down  a  portion  of  the 
fence  and  deposited  the  manure  on  the  landing, 
against  the  will  of  the  plaintiff  and  after  hav- 
ing been  expressly  forbidden.  The  landing,  as 
it  is  called,  is  a  rugged  knoll,  terminating  in  a 
*quagmire,  and  is  unfit  to  be  used  [*427 
for  agricultural  purposes.  The  defendant  of- 
fered to  prove  that  the  portion  of  the  farm  call- 
ed the  landing  had  been  used  for  40  years,  and 
still  was  used  by  the  citizens  and  inhabitants  of 
this  State  as  a  landing  place  to  deposit,  load 
and  unload  manure  and  other  materials  there- 
on; that  the  same  had  been  so  used  under  a 
claim  of  right  and  adversely  to  the  rights  of 
the  owners  of  the  fee  of  the  land,  who  knew 
that  the  public  were  using  the  same  for  such 
landing  and  place  of  deposit,  during  the  time 
aforesaid;  that  the  same  had  been  by  such  use 
dedicated  to  the  public  by  the  owners  of  the 
farm, as  a  lauding  place  and  place  of  deposit  of 
all  kinds  of  manure  and  other  articles  carried  to 
and  from  market;  and  that  he,  the  defendant, 
at  the  time  when,  etc.,  was  an  inhabitant  of 
the  Town  of  North  Hempstead  (in  which  town 
the  farm  is  situated)  and  a  citizen  of  this  State. 
This  evidence  was  objected  to  by  the  plaint- 
iff's counsel  and  rejected  by  the  circuit  judge, 
on  the  ground  that  the  public  could  not  acquire 
any  right  by  user  to  the  landing  in  question  ; 
to  which  decision  the  defendant's  counsel  ex- 
cepted.  The  jury  thereupon  found  a  verdict 
for  the  plaintiff  with  six  cents  damages  and 
six  cents  costs.  This  verdict  was  rendered  upon 
a  second  trial;  on  the  first  trial  a  verdict  was 
found  for  the  defendant,  which  was  set  aside 
by  the  Supreme  Court  and  a  new  trial  granted. 
See  the  case  as  presented  on  the  first  trial,  and 
the  opinion  delivered  upon  the  granting  of  a 
new  trial,  20  Wend.,  Ill,  et  seq.  Judgment 
having  been  rendered  for  the  plaintiff  on  the 
second  verdict,  the  defendant  sued  out  a  writ 
of  error.  The  case  was  argued  in  this  court  by, 

Mr.  S.  A.  Foot,  for  plaintiff  in  error. 

Messrs.  H.  P.  Edwards  and  G.  Wood, 
for  defendant  in  error. 

Points  insisted  on  by  the  counsel  for  the  plaintiff 
in  error. 

I.  The  use  by  the  citizens  and  inhabitants  of 
this  State  of  a  piece  of  ground  for  public  pur- 
poses for  20  years  and  upwards,  is  evidence  of 
a  dedication  thereof  by  the  owner  to  the  pub- 
lic *for  the  purposes  for  which  it  is  so  [*428 
used,  and  especially  if  J  such  use  is  with  the 

dedication  :  but  goes  farther  and  holds,  that  proof 
of  a  continued  user  by  the  public  of  the  soil  of  an- 
other for  the  term  of  20  years,  for  any  beneficial 
purpose,  with  the  knowledge  of  the  owner,  is  suffi- 
cient to  warrant  the  presumption  of  a  dedication, 
unless  rebutted  by  evidence  on  the  part  of  the  own- 
er that  the  use  was  permitted  by  mere  license  revo- 
cable of  course  at  the  will  of  the  owner,  or  by  other 
evidence  showing  the  absence  of  intention  on  his 
part  to  dedicate  the  land  to  public  use,  so  as  to  de- 
prive himself  of  the  power  of  revocation. 
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knowledge  of  the  owner,  or  adversely  to  him, 
and  under  a  claim  of  right.  Lade  v.  Shepherd, 
2  Str..  1004;  Bex  v.  Lloyd.  1  Camp.,  260;  Rug- 
by Charity  v.  Merryweather,  11  East,  875,  n.; 
Rex  v.  Barr,  4  Camp.,  16;  Jarvis  v.  Dean,  8 
Bing.,  447,  and  18  Com.  L.  R.,  45;  Woolr., 
Ways.  9,  10.  12,  13:  Ham.  N.  P.,  192-194; 
Denning  v.  Roome,  6  Wend.,  656;  Livingston  v. 
Mayor  of  N.  T.,  8  Id.,  105;  Wyman  v.  May- 
or of  N.  T.,  11  Id.,  499-502;  Cleaveland  v. 
Cleaveland,  12  Id.,  172;  TV.  o/  Waferfoum  v. 
Cowen,  4  Paige,  513.  514;  3  Kent,  Com.,  451, 
3d  ed. ;  Com.  v.  McDonald,  16  Serg.  &  R,  390, 
892  396;  Pritchardv.  Atkinson,  4  N.  H.,  11- 
15;  State  v.  Wilkinson,  2  Vt.,  480,485-488;  Ab- 
bott  v.  Milk,  3/rf.,  524-527;  State  v.  Catlin,  Id., 
530.  533,  534;  Goolidge  v.  Learned,  8  Pick., 
504.  506-512;  Cincinnati  v.  }PA#e,  6  Pet.,  431  ; 

8  Kent,  Com.,  451,  3d  ed..  n.  b  ;    Id.,  412,  n. 
b ;  Marquis  of  Stafford  v.  Coyney,  7   Barn.  & 
C.,  257;  14  Com.  L.  R.,  41;  Bollard  v.  Dyson, 
1  T  R.,  279;  Hart  v.  Chalker,  5  Conn.,  811  ; 
Woolr.,  34,35. 

II.  This  principle  is  applicable  to  rural  as 
well  as  urban  property;  aud  to  watering-places, 
dccks.landings,  places  of  deposit.open  squares, 
aud  land  for  religious  and  charitable  purposes, 
as  well  as  to  streets  and  ways  for  passage.  Tr. 
of  Watertown  v.  Cowen,  4  Paige,  510;  Bolt  v. 
Stennett,  8  T.  R.,  608  ;    Bethune  v.  Turner,  1 
Greenl.    Ill  ;  Slate  v.  Wilkinson,  2  Vt.,  480; 
Abbott  v.  Mitts,  3  Id.,  521,  525-527;  State  v.  Cat- 
lin, Id.,  530,  533,  534;  State  v.  Trask,  6  Id.,  355, 
363-365;  Coolidgev.  Learned,  8  Pick.,  504,  506 
-512;  McConnell  v.  Lexington,  12  Wh.,  582; 
Cincinnati  v.  White,  6  Pet.,  431;  5  Conn.,  311; 
Beatty  v.  Kurtz,  2  Pet.,  566;  Pawlet  v.  Clark, 

9  Cr. ,  292,  331 ;  Inglis  v.  Sailors'  Snug  Harbor, 
3'Pet.,  99;  Shopleighv.  Pilsbury,  1  Greenl.,  271, 
280;  Rice  v.  0*flwd,  9  Mass.;  38,  44;  Hartford 
Baptist  Church  v.  Wilherell,  3  Paige,  296;  Mc- 
Oirr  v.  J^vm,  1  Pa.  Penr.  &  W.,  591  ;   Whit- 
429*]  man  *v.  Zee,  17  Serg.  &  R.,  88,  91  ; 
Burns'  Ex'rs  v.  Smith,  7  Vt.,  241. 

III.  The  right  which  the  public  acquires  by 
dedication  is  not  an  interest  or  profit  in  the 
soil  or  the  ground  dedicated,  but  an  easement 
or  servitude,  subject  to  which  the  owner  still 
holds  the  title  and  the  interest  not  dedicated, 
and  rests  on  different  principles  from  an  in 
terest  or  profit  in  the  land  of  another.    Cincin- 
nati v.  White,  6  Pet.,  431,  432,  435-439,  441;  1 
R.  L.  of  1801,  595;  2  Id.,  of  1813,  277;  L.  of 
1817,  82 ;  1   R.  S.,  521  ;  People  v.  Lawson,  17 
Johns.,  277,  279;  Co.  Lilt.,  56 a;  Woolr.  Ways, 
14,  15,  51,  52;  Paine  v.  Patrick,  3  Mod.,  294  ; 
Rex  v.  Lloyd,  1  Camp.  ,260;  Rex  v.  Earr,\  Id.  ,16; 
Com.  v.  McDonald,  16  Serg.  &  R.,  390  ;    Todd 
v.  Roome,  2  Greenl.,  61;  Estes  v.  Troy,  5  Id., 
868;  State  v.  Wilkinson,   2  Vt.,  480,  481;  State 
v.  Catlin,  3  Id.,  530,  534,  535;  State  v.  Trask,  6 
Id.,  355,  363  ;    Tr.  of   Watertown  v.  Cowen,  4 
Paige,  514;  McConnell  v.  Lexington,   12  Wh., 
582;  Co.  Lilt.,  110ft;  Id.,  1136;  3  Crui.  Dig., 
525,  526,  tit.  81.  Prescription,  ch.  1,  sees.  7- 
10,  21,  Id.,  p.  531,  sees.,  22.  23,  25  ;    Perky  v. 
Langley,  7  N.  H.,  233;  French's  case,  4  Co.,  82; 
1  Saund.,  841,  n.  8;  Paine  v.  Patrick,  3  Mod., 
393,  394;  Ham.  N.  P.,  172.  178,  179;  Foxattv. 
Venables,  Cro.   Eliz.,  180;  King  v.   Joliffe,   2 
Barn.  &  C.,  54 ;  8  Kent,  Com.,  486,  442,  443, 
3d  ed;    Pritchard  v.  Atkinson,  4  N.  H.,  14; 
Gateward'scsi&e,  6  Co.,  60;  Sherbom  v.  Bostock, 
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Fitz.,51;  Fitch  v.  Rawlings,  2  H.  Bl.,898;  Grim- 
stead  v.  Marlowe,  4  T.  R.,  717;  Blewett  v.  Tre- 
!/»/<ni>ig,  8  Ad.  &  Ell.,  554;  80 Com.  L.  R.,  168; 
Weekly  v.  WiUlman,  1  Ld.  Raym..  405;  Selby  v. 
Robinson,  2  T.  R.,  754;  8  Crui.  Dig*,  128,  tit. 
24,  Ways,  sec.  6;  Stone  v.  Wakeman,  Noy.  120; 
Ham.  N.  P.,  192-198;  Abbott  v.  Weekly,  i  i 
176,  177:  Co.  Lilt..  56  a;  Manning  v.  Wasdale, 
5  Ad.  &  Ell..  758;  81  Com.  L.  R..483;  Baker  v. 
Brereman.  Cro.  Car.,  419  ;  7  Vin.  Abr.,  188, 
Customs,  F,  pi.  2  ;  Id.,  178,  C,  pi.  2;  Cooper  v. 
*Smith,  9  Serg.  &  R.  82,  33.  [*43O 

Points  insisted  on  by  the  counsel  for  the  defend- 
ant in  error. 

I.  The  only  right  in  the  soil  of  an  individual 
which  the  public  can  enjoy,  either  by  dedica- 
tion or  otherwise,  is  the  right  to  use  a  highway. 
The  doctrine  of  dedication  to  the  public  has 
been  confined  to  highways  or  streets,  and  pub- 
lic squares  in  cities  or  villages,  which  are  ways 
for  passage  and  recreation. 

II.  The  reason  why  the  doctrine  of  dedica- 
tion has  been  applied  to  highways  only,  and 
public  squares.which  are  a  species  of  highway, 
is  that  the  public    necessities  require  such 
rights,  inasmuch  as  all  persons  are  supposed  to 
use  or  to  require  the  use  of  public  highways; 
and,  for  the  further  reason,  that  they  are  ca- 
pable of  being  used  by  all  persons,  which  other 
incorporeal  rights  are  not;  and  therefore,  the 
doctrine  extends  to  no  others. 

III.  It  is  well  settled  in  England,  that  there 
cannot  be  a  public  right  to  an  interest  or  profit 
in  land;  and  the  right  set  up  by  the  plaintiff 
in  error  is  a  right  to  an  interest  or  profit  in 
land. 

IV.  If  the  right  in  question  is  an  easement, 
and  not  a  profit  in  the  ground  or  soil,  it  is  not 
and  cannot  be,  in  law,  a  public  right. 

V.  Rights  of  easement  or  servitude,  at  com- 
mon law,  are  not  the  subject  of  dedication  to 
the  public  at  large,  but  of  grant  only,  or  of 
custom  or  prescription,  which  presuppose  a 
grant. 

VI.  The  only  right  in  the  public  at  large 
known  to  the  common  law,  except  that  of  a 
highway,  is  the  public  right  in  the  sea  and  its 
arms,  and    franchises  in   ports,  havens  and 
wharves  incident  thereto. 

VII.  The  only  dedication  known  to  courts 
of  equity  is  a  dedication  to  charitable  uses;  and 
in  case  of  charitable  uses  the  dedication  of 
them  is  always  confined  to  a  class  or  classes  of 
persons  not  extending  to  the  public  at  large, 
and  there  is  always  a  legal  ownership  in  a  trust- 
ee, created  expressly*  in  the  grant,  or  [*431 
impliedly  by  converting  the  grantor  or  his  heir 
at  law  into  such  a  trustee. 

VIII.  The  right  claimed  in  this  case  is  not 
an  easement  or  an  incorporeal  right  of  any 
kind.     It  is  corporeal,  and  can  only  be  exer- 
cised by  taking  exclusive  possession  of  the 
premises  and  occupying  the  same  to  the  exclu- 
sion of  the  owner;  that  is  by  ousting  him  from 
the  possession,   and  committing  an  act  for 
which  ejectment  would  lie. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  Nearly  the  whole  law 
on  the  subject  of  customarv  rights,  easements 
and  public  highways,  and  places  in  the  nature 
of  highways  or  public  walks  for  health  or  rec- 
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reation,  and  also  of  dedications  for  charitable 
or  pious  purposes,  and  the  various  decisions 
on  these  subjects,  both  in  this  country  and  in 
England,  are  collected  in  the  very  learned  and 
elaborate  opinion  of  Mr.  J.  Cowen,  who  gave 
the  reasons  for  the  decision  of  the  Supreme 
Court  in  this  case,  and  in  the  case  of  Pearsall 
v.  Hewlett,  which  is  also  before  us  for  decision 
at  this  time.  Little,  therefore,  remains  for  me 
but  to  apply  the  legal  principles  thus  collect- 
ed, to  the  facts  of  the  case  under  consideration. 
The  plaintiff  in  error  claims  a  prescriptive 
right  for  all  the  inhabitants  of  the  State,  or  the 
public  at  large,  to  enter  the  locu*  in  quo,  which 
is  unquestionably  the  soil  and  freehold  of  Pear- 
sall, and  to  use  it  as  a  landing  place  to  depos- 
it manure  brought  thither  by  water,  and  to 
load  and  unload  manure  and  other  materials 
thereon.  If  this  was  claimed  as  a  customary 
right  in  behalf  of  the  inhabitants  of  a  town, 
hamlet  or  other  local  district,  it  might  be  nec- 
essary to  decide  whether  a  right  to  deposit  ma- 
nure and  other  materials  upon  the  land  of  an- 
other, and  let  them  remain  there  until  the 
depositor  could  make  sale  thereof,  or  until  it 
suited  his  convenience  to  remove  them,  was 
such  an  easement  as  could  be  prescribed  for  as 
a  customary  right,  without  reference  to  any 
dominant  tenement;  or  whether  it  was  a  profit 
a,  prendre,  or  such  an  interest  in  the  soil  and 
freehold  of  another  as  could  only  be  prescribed 
for  in  a  que  estate.  In  the  great  contest  between 
432*]  *the  ball  players  and  the  rabbits,  rela- 
tive to  the  right  of  deposit  and  the  privilege 
of  scratching  within  the  golfing  links  of  St. 
Andrews,  which  case  was  twice  before  the 
House  of  Lords  in  England,  the  late  Ld.  Chan- 
cellor Elden,  although  he  amused  their  Lord- 
ships at  the  expense  of  the  Scottish  judges, the 
magistrates  of  St.  Andrews,  the  officers  and 
students  of  the  college,  and  of  the  golfing  so- 
ciety, and  was  a  little  smutty  withal,  had,  in 
that  case  a  strong  impression  upon  his  mind 
that  a  customary  servitude  or  easement  could 
not  be  supported,  which  would  deprive  the 
owner  of  the  servient  tenement,  of  the  whole 
beneficial  use  of  his  property.  See  Dempster  v. 
ClegTioi'n,  2  Dow,  Parl.  Rep.,  40.  I  presume 
that  strong  impression  was  founded  upon  the 
established  principle  of  the  common  law,  that 
a  custom  to  be  good,  must  be  reasonable;  and 
I  doubt  whether  any  member  of  this  court 
would  consider  a  custom  reasonable  which 
should  allow  the  community  at  large  to  depos- 
it manure,  without  restriction  as  to  kind  or 
quantity,  upon  his  premises,  within  a  few  rods 
of  his  mansion;  and  to  suffer  it  to  remain  there 
until  it  suited  the  convenience  of  the  deposit- 
ors to  remove  it;  especially  if  it  should  be  bone 
manure,  a  commodity  with  which  it  seems  the 
farmers  in  the  neighborhood  of  the  locus  in 
quo  have  recently  found  it  profitable  to  enrich 
their  farms.  Indeed,  in  its  legal  effect  upon  the 
rights  of  the  owner  of  the  soil,  it  is  very  diffi- 
cult to  distinguish  the  occupancy  claimed  in 
this  case  from  the  temporary  occupancy  by 
fishing  huts,  which  was  claimed  in  Cortelyou 
v.  Van  Brundl  2  Johns.,  357.  But  as  the  law 
is  well  settled  that  a  customary  accommodation 
in  the  lands  of  another,  to  be  good,  must  be 
confined  to  the  inhabitants  of  the  local  district, 
and  cannot  extend  to  the  whole  community  or 
people  of  the  State,  the  right  claimed  by  Post, 
WEND.  22. 


the  plaintiff  in  error,  cannot  be  sustained  as  a 
customary  right  of  easement  consistently  with 
the  rules  of  law. 

Nor  can  it  be  sustained  as  an  ordinary  ease- 
ment, founded  upon  a  presumed  grant  from 
the  owner  of  the  premises  in  which  the  right 
or  easement  is  claimed.  Such  easements  are 
either  personal  and  confined  to  an  individual 
for  life  merely  or  are  claimed  in  reference  to 
an  estate  or  interest  *of  the  claimant  [*433 
in  other  lands  as  the  dominant  tenant ;  for  a 
profit  a  prendre  in  the  land  of  another,  when 
not  granted  in  favor  of  some  dominant  tene- 
ment, cannot  properly  be  said  to  be  an  ease- 
ment, but  aa  interest  or  estate  in  the  land  it- 
self. The  three  personal  servitudes  of  the 
Roman  law— use,  usufruct  and  habitation — 
and  which  are  still  retained  in  the  laws  of 
France  and  of  Spain  and  of  Holland,  were 
not,  strictly  speaking,  servitudes,  but  limited 
estates  in  the  land  ;  and  they  are  now  sepa- 
rately provided  for  as  such  by  the  Napoleon 
Code,  one  article  of  which  expressly  declares 
that  servitudes  cannot  be  personal,  and  that 
they  can  only  exist  when  imposed  upon  an  es- 
tate and  for  the  benefit  of  an  estate.  Art.  686. 

Neither  can  the  right  claimed  in  this  case  be 
sustained  upon  the  principles  upon  which  the 
dedication  of  highways  and  streets  for  the  pas- 
sage of  carriages  and  other  conveyances,  and 
of  public  squares  in  cities  and  villages  as 
promenades  for  the  health  and  exercise  of  the 
inhabitants,  have  been  declared  and  adjudged 
to  be  public  rights.  Public  places  of  this  de- 
scription, as  well  as  public  highways,  were 
well  known  even  in  the  days  of  Justinian,  and 
were  protected  by  the  same  pretorian  interdict 
from  all  obstructions  which  could  interfere 
with  the  free  passage  of  the  people,  without 
the  consent  of  the  public  authorities.  Poth., 
Pand.  de  Just.,  lib.  43,  tit.  8,  art.  1.  They 
were  equally  well  known  in  the  ancient  law  of 
France,  and  embraced  the  public  squares  or 
promenades,  where  the  whole  community  had 
a  right  to  go,  and  the  places  where  the  public 
fairs  were  held.  14  Guizot,  Repert.  art.  Pub- 
lic. Although  at  the  time  of  the  publication 
of  the  laws  of  William,  the  Conqueror,  there 
were  but  four  great  roads  in  England  called 
the  King's  highways,  yet  no  one  can  doubt 
that  there  were,  even  at  that  time,  innumerable 
thoroughfares  and  many  squares  and  open 
places  which  had  been  dedicated  to  the  use  of 
the  people  at  large  for  passages  and  prome- 
nades ;  and  the  number  since  that  time  has 
probably  increased  an  hundredfold.  The  law 
of  dedication,  therefore,  which  was  applicable 
to  thoroughfares,  was  properly  applicable  to 
market  places  and  promenades,  although  they 
were  not  highways  in  *the  ordinary  [*434 
sense  of  the  term.  But  a  public  place  for  land- 
ing and  depositing  manure  must,  from  its  very 
nature,  be  confined  to  a  very  few  individuals  ; 
and  would  generally  be  permitted  as  a  mere 
neighborhood  accommodation  while  the  owner 
of  the  land  on  which  it  was  deposited  had  no 
immediate  use  of  the  premises  himself.  The 
only  right,  therefore,  which  would  be  likely 
to  be  acquired  by  long  user  would  be  a  right 
of  easement  or  accommodation  in  favor  of  the 
owners  of  the  farms,  for  the  use  of  which  the 
manure  had  from  time  to  time  been  brought ; 
so  as  to  authorize  their  successors  in  such  own- 
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ership  to  prescribe  in  a  que  estate.  I  think, 
therefore,  it  would  be  most  unreasonable  to 
apply  the  principles  of  dedication  to  such  a 
case.  A  dedication  for  pious  or  charitable  pur 
poses  does  not  vest  a  legal  right,  but  merely 
creates  a  pious  or  charitable  trust,  which  under 
our  statute  relative  to  religious  corporations  is 
turned  into  a  legal  estate.  Dutch  Church  v. 
Molt,  7  Paige,  77 ;  Curd  v.  Wallace,  7  Dana. 
192.  Such  a  dedication,  therefore,  has  no  ap- 
plicability to  the  case  under  consideration. 

The  rights  to  public  watering-places  on  Long 
Island  can  be  sustained  either  as  customary 
rights  or  as  easements  appurtenant  to  the  es- 
tates which  have  been  supplied  with  water 
therefrom  for  a  sufficient  time  to  raise  the  legal 
presumption  of  a  grant.  The  right  to  take 
water  from  the  pond  of  another  is  a  mere  ease- 
ment, and  not  a  profit  a  prendre.  Manning  v. 
Wasdale,  2  Harr.  &  W.,  431. 

I  think  the  judgment  of  the  court  below  in 
this  case  was  not  erroneous,  and  that  it  ought 
to  be  affirmed. 

By  Senator  Edwards.  The  first  question 
which  seems  naturally  to  present  itself  for 
consideration  in  this  case  is,  whether  the  locus 
in  quo  was  dedicated  to  the  public  use.  How 
are  lands  dedicated  for  such  purpose  ?  They 
are  dedicated  by  the  acts  of  the  owner  or  by 
user.  When  they  are  dedicated  by  the  acts  of 
the  owner,  no  particular  form  or  ceremony  is 
necessary.  They  may  be  dedicated  to  another, 
or  to  a  body  corporate  for  the  use  of  the  pub- 
lic, by  deed,  and  then  there  must  be  a  grantee 
435*]  as  in  other  cases  of  *grant.  When  the 
fee  does  not  pass,  the  dedication  need  not  be 
by  deed  ;  it  may  be  effected  by  some  unequiv- 
ocal act  of  the  owner  manifesting  his  intention 
to  dedicate  the  land  to  public  use,  and  thereby 
induce  individuals  to  vest  property,  which 
would  be  materially  affected  were  the  property 
again  to  be  resumed  by  the  owner.  Where 
the  owner  of  land  has  laid  out  village  lots  in- 
tersected with  roads  and  public  squares,  it  has 
been  repeatedly  held,  and  very  justly,  by  vari- 
ous judicial  tribunals,  that  such  roads  and 
public  squares  are  dedicated  to  public  use. 
Woodyer  v.  Hodden,  5  Taunt.,  125;  State  v. 
Wilkinson,  2  Vt.,  80;  Cincinnati  v.  White,  6 
Pet.,  431  ;  Livingston  v.  Mayor,  etc.,  of  N.  T., 
8  Wend.,  85  ;  Wyman  v.  Mayor,  etc.,  of  N.  T., 
11  Id.,  486;  Tr.  of  Water  town  v.  Cowen,  4 
Paige,  510.  But  it  is  not  the  fee  of  the  land 
that  passes  in  such  cases ;  the  public  have 
only  an  easement  in  the  land ;  the  fee  itself, 
for  all  other  purposes,  remains  in  the  original 
owner.  Cortelyou  v.  Van  lirundt,  2  Johns., 
357;  1  Burr.,  143;  2  Str..  1004;  1  Wils.,  107; 
6  East,  154;  Jackson  v.  Hathaway,  15  Johns., 
447.  Hence  it  is  not  necessary  there  should 
be  a  grantee,  as  in  the  case  of  actual  grants, 
and  as  the  court  say  in  6  Pet.,  436,  this  forms 
an  exception  to  the  general  rule  from  the  ne- 
cessity of  the  case.  But  the  case  under  review 
does  not  appear  to  be  one  in  which  the  land 
has  been  dedicated  to  the  public  use,  either  by 
a  direct  grant  or  by  any  unequivocal  act  of  the 
owner  of  the  fee,  from  which  it  can  be  inferred 
he  intended  to  dedicate  it  to  the  public.  Nor 
is  it  so  insisted  on  the  part  of  the  defendant's 
counsel.  It  appears  to  be  unnecessary,  there- 
fore, to  examine  more  minutely  that  class  of 
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cases  which  have  been  cited  by  the  conn-d 
relative  to  such  dedications ;  but  it  is  insisted 
by  him  that  there  has  been  a  public  user  for 
such  a  length  of  time  as  to  presuppose  a  grunt 
and,  therefore,  a  dedication  of  the  Incusin  quo, 
and  on  this  particular  point  the  case  appears 
to  rest. 

As  to  the  length  of  time  the  public  are  suf- 
fered to  use  property  in  order  to  constitute  a 
dedication,  it  has  been  variously  held.  When 
the  dedication  has  been  made  by  the  act  of  the 
owner  of  the  fee,  no  particular  time  is  neces- 
sary. *It  may  be  immediate,  or  as  soon  [*4.'i<> 
as  some  act  is  done  on  the  part  of  the  public 
or  individuals  claiming  an  interest  in  such 
dedication,  denoting  their  intention  of  accept- 
ing it.  Woodyer  v.  Hodden.  5  Taunt.,  125; 
Livingston  v.  Mayor  of  N.  T.,  8  Wend.,  85; 
Wyman  v.  Mayor  of  N.  T.,  11  Id.,  486;  Tr.  of 
Watertown  v.  Cowen,  4  Paige,  510;  Cincinnati 
v.  White,  6  Pet.,  431;  Abbot  v.  Mills,  3  Vt.,526, 
530.  But  where  the  dedication  is  to  be  in- 
ferred from  public  user  only,  time  is  essential; 
and  although  by  different  tribunals  different 
times  have  been  adjudged  necessary,  in  the 
case  of  roads  and  public  squares  and  such  sub- 
jects as  the  public  have  an  easement  in,  yet 
now  it  appears  to  be  pretty  well  settled  that  it 
must  be  a  period  of  at  least  20  years.  Chancel- 
lor Kent  says:  '•  The  true  principle  on  the  sub- 
ject to  be  deduced  from  the  authorities,  I  ap- 
prehend to  be,  that  if  there  be  no  other  evi- 
dence of  a  grant  or  dedication  than  the  pre- 
sumption arising  from  the  fact  of  acquiescence 
on  the  part  of  the  owner  in  the  free  use  and 
enjoyment  of  the  way  as  a  public  road,  the 
period  of  20  years  applicable  to  incorporeal 
rights  would  be  required,  as  being  the  usual 
and  analogous  period  of  limitation;  but  if  there 
be  clear,  unequivocal  and  decisive  acts  of  the 
owner,  amounting  to  an  explicit  manifestation 
of  his  will  to  make  a  permanent  abandonment 
of  the  road,  those  acts  would  be  sufficient  to  es- 
tablish the  dedication  within  any  intermediate 
period."  3  Kent,  Com.,  451;  Campbell  v.  Wil- 
son, 3  East,  294;  Hitt  v.  Crosby,  2  Pick.,  466; 
Oayetty  v.  Bethune,  14  Mass.,  49;  Woodv  Veal, 
5  B.  &  Aid.,  454.  Our  statute  with  respect  to 
roads  has  settled  it  at  20  years.  If  the  fociw  in 
quo,  then,  had  been  a  road,  or  a  public  square 
which  is  controlled  by  the  same  principles,  the 
length  of  time  the  public  have  been  suffered  to 
use  it,  is  sufficient  to  have  presumed  a  grant 
and,  therefore,  a  dedication  to  public  use.  But 
here,  in  my  view,  lies  the  whole  difficulty  on 
the  part  of  the  defendant.  It  is  neither  a  road 
nor  public  square,  nor  a  dedication  for  chari- 
table or  religious  purposes,  nor  is  it  analogous 
to  either  as  to  the  principles  of  dedication  by 
user.  In  case  of  a  road  or  public  square,  the 
public  having  only  *an  easement,  the  [*437 
fee  remains  in  the  original  owner  for  all  pur- 
poses except  those  of  travel  and  transit,  and 
such  purposes  as  are  incident  thereto;  but  the 
claim  here  set  up  is  the  right  to  deposit  manure 
upon  the  plaintiff's  land  by  user;  it  is  a  claim, 
which,  if  allowed  to  prevail,  each  individual 
could  not  enjoy,  for  the  deposit  and  possession 
of  a  few  individuals  might  exclude  the  many. 
But  will  it  be  said  that  the  use  must  be  con- 
sistent with  the  rights  of  each?  What  are  those 
rights?  To  what  extent  and  how  long  are  they 
to  be  enjoyed  by  each?  What  power  or  tribu- 
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nal  could  define  them?  Who  shall  say  that 
these  rights,  if  allowed  to  exist,  shall  fall  short 
of  a  continued  use  and,  therefore,  be  an  appro- 
priation of  the  soil  itself,  and  instead  of  con- 
stituting an  easement  be  equal  to  an  absolute 
fee?  What  value  in  the  fee  would  remain  after 
the  right  of  continued  deposit  is  once  conceded  ? 
In  the  case  of  Cortelyou  v.  Van  Brundt,  Mr.J. 
Thompson,  who  delivered  the  opinion  of  the 
court,  says,  nor  will  prescription  in  any  case 
give  a  right  to  erect  a  building  on  another's 
land.  This  is  a  mark  of  title  and  of  exclusive 
enjoyment,  and  it  cannot  be  acquired  by  pre- 
scription. Prescription  applies  only  to  incor- 
poreal hereditaments,  and  whether  the  right 
claimed  be  considered  strictly  a  custom  or  pre- 
scription, the  principle  is  the  same.  Now,  can 
that  which  appropriates  the  whole  use  of  the 
soil  for  an  unlimited  time  be  considered  an  in- 
corporeal hereditament?  Is  it  not  as  much  a 
mark  of  title  and  exclusive  enjoyment  as  the 
erection  of  a  house?  In  the  case  of  Coolidge  v. 
Learned,  8  Pick.,  504,  which  is  the  case  most 
in  point  for  the  defendant,  the  defendant  jus- 
tified by  a  plea  setting  forth  that  the  locus  in 
quo  was  a  common  public  landing  place  ad- 
joining Charles  River,  and  that  the  citizens  of 
the  Commonwealth  had  a  right  to  use  it  from 
time  immemorial;  and  the  court  held  the  right 
as  a  public  prescriptive  right  well  pleaded. 
This  case,  however,  I  apprehend,  does  not  in- 
tend to  establish  the  principle  that  the  right  to 
deposit  goods  upon  the  land  of  another,  is  a 
prescriptive  right.  The  prescriptive  right  al- 
luded to  by  the  court  is  most  probably  the 
right  of  landing  and  loading  and  unloading  for 
the  purposes  of  transit  by  means  of  a  road 
438*]  communicating  with  the  river;  *but 
if  it  is  intended  to  go  further,  I  cannot  concede 
it  to  be  law. 

In  the  case  of  Pain  v.  Patrick,  3  Mod.,  294, 
it  was  held  that  a  custom  alleged  for  all  the 
occupiers  of  a  close  in  such  a  parish  to  have  a 
footway  is  not  good,  because  the  plaintiff  ought 
to  prescribe  in  him  who  has  the  inheritance. 
Apply  this  rule  to  the  present  case.  How  could 
the  defendant  here  prescribe  in  him  who  has 
the  inheritance?  Have  all  the  citizens  of  the 
State  the  inheritance?  This  will  not  be  pre- 
tended. Has  the  defendant  such  right?  He 
cannot  have  it;  he  claims  only  the  same  right 
as  all  other  citizens  of  the  State.  Could  the 
plaintiff  have  such  right?  If  the  doctrine  the 
defendant  sets  up  be  correct,  certainly  not,  for 
the  right  of  deposit,  it  is  contended,  is  in  the 
people  at  large.  If  the  doctrine  here  contend- 
ed for  be  allowed  to  prevail,  it  would  take  from 
the  owner  everything  valuable  in  the  soil;  it 
would  take  the  substance  and  leave  to  him  the 
shadow;  and  thus  a  mere  prescriptive  right 
which  is  claimed  to  confer  only  an  easement  in 
the  public,  would  be  permitted  to  have  such 
an  effect  as  substantially  to  deprive  the  owner 
of  the  fee  of  the  land.  An  easement  is  defined 
to  be  a  service  or  convenience  which  one 
neighbor  has  of  another  by  charter  or  pre- 
scription, without  profit,  as  a  way  through  his 
land.  2  Jac.  L.  Die.,  332.  But  can  it  be  said 
that  the  right  to  deposit  upon  another's  soil 
until  the  depositor  can  make  sale  of  the  arti- 
cle, or  for  an  unlimited  time,  is  without  profit? 

There  is  a  manifest  difference  between  an 
easement  claimed  as  a  matter  of  right  by  dedi- 
WEND.  22 


cation,  and  a  license.  Chancellor  Kent  says  a 
claim  for  an  easement  must  be  founded  upon 
a  grant  by  deed  or  writing,  or  upon  a  pre- 
scription which  presupposes  one,  for  it  is  a 
permanent  interest  in  one's  land,  with  a  right 
at  all  times  to  enter  and  enjoy  it.  But  a  license 
is  to  do  a  particular  act  or  acts  upon  another's 
land  without  possessing  any  estate  therein.  3 
Kent,  Com.,  452.  In  case  of  an  easement  the 
public  acquire  a  right  which  cannot  be  re- 
sumed without  their  consent.  3  Vt.,  530;  2 
Pet.,  566;  8  Wend.,  85;  11  Id.,  486.  In  case 
of  a  license  a  privilege  only  is  granted  or  has 
grown  up  from  user  by  sufferance,  which  se- 
cures no  right  and  may  be*revokedat  [*43& 
pleasure.  In  the  case  of  an  easement  the  law 
presumes  the  grant  and,  consequently,  pre- 
sumes the  owner  intended  to  dedicate  the 
right  and,  therefore,  will  not  suffer  it  to  be 
revoked.  In  the  case  of  a  license  it  presumes 
no  grant,  claims  no  right  and  suffers  it  to  be 
revoked  at  pleasure.  It  appears,  therefore,  it 
is  most  congenial  with  the  sound  principles  of 
law,  and  most  consistent  with  right  and  jus- 
tice, to  consider  the  practice  of  depositing  ma- 
nure upon  the  locus  in  quo  as  having  been  con- 
tinued, for  a  great  length  of  time,  by  the  suf- 
ferance of  the  owners  of  the  soil,  arising  from, 
a  feeling  of  generosity  towards  their  neighbors 
than  an  intention  on  their  part  to  dedicate  to 
the  public  an  absolute  right  of  deposit;  and 
that  it  would  be  unreasonable  and  unjust  for 
the  law  to  draw  any  other  inference  from  the 
practice  which  has  prevailed  in  making  the 
locus  in  quo  a  place  of  deposit  and  that,  there- 
fore, the  owners  of  the  soil  had  a  right  to  sus- 
pend this  practice  at  their  pleasure.  If  such 
license  to  use  another's  soil,  either  by  actual 
permission  or  sufferance,  for  special  purposes, 
were  to  be  held  a  dedication  to  public  use,  the 
law  would  do  great  violence  to  the  rights  of 
the  owner  of  the  fee,  and  would  prevent  in  a 
variety  of  cases  those  acts  of  generosity  and 
liberality  which  the  owners  of  the  fee  so  fre- 
quently confer  upon  their  neighbors  and  the 
public,  in  the  free  use  of  their  soil  as  places  of 
deposit.  Should  the  doctrine  here  contended 
for  by  the  defendant  be  suffered  to  prevail,  I 
see  no  reason  why  the  public  could  not  claim 
by  dedication,  as  a  matter  of  right,  the  nu- 
merous places  upon  our  canals,  lakes  and  riv- 
ers, where  the  owners  of  the  fee  have  suffered 
wood,  lumber,  gypsum  and  other  articles  of 
traffic  to  be  deposited  from  time  to  time  for  20 
years.  It  appears  to  me  the  principle  which 
would  sanction  the  right  in  the  one  case,  would 
in  the  other;  and  if  it  were  permitted  to  pre- 
vail, would  do  great  injustice  to  the  owner  of 
the  fee,  whose  acts  of  liberality  the  law  should 
thus  pervert.  I  am,  therefore,  for  affirming 
the  judgment  of  the  Supreme  Court  in  this 
case. 

By  Senator  Furman.  This  case  presents  for 
consideration  two  propositions :  First.  Can 
there  be  a  dedication  to  *the  use  of  the  [*44O 
public  of  an  easement, such  as  that  here  claimed  ? 
and  if  there  can.  secondly,  does  the  evidence 
adduced  and  offered  upon  the  trial  at  the  cir- 
cuit establish  such  dedication  ? 

In  order  to  a  proper  understanding  of  the 
law  as  applicable  to  a  case  like  the  present  and, 
consequently,  to  a  correct  decision  of  this  mat- 
ter, it  will  be  necessary  to  examine,  in  a  brief 
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manner, the  progress  of  the  law  both  in  England 
and  in  this  couutrv  ;  and  to  disencumber  the 
subject  under  advisement  from  a  mass  of  legal 
principles  and  decisions  which  have  no  proper 
application  to  it,  and  which.unless  fully  under 
stood  and  properly  discriminated,  serve  no  pur- 
pose but  to  confuse  and  mislead  the  mind, and 
to  involve  the  imagination  in  a  labyrinth  of 
technicalities,  which  have  no  real  existence  in 
their  application  to  it. 

The  law  of  England,  according  to  Ld.  Coke, 
forms  a  triangle:  one  side  of  which  id  the  com- 
mon law,  extending  to  and  over  the  whole 
Kingdom;  another  side  is  the  statute  law.enact- 
ed  by  Parliament  for  the  government  either  of 
the  whole  community,  or  of  such  parts  and 
portions  of  it  as  in  their  wisdom  the  exigencies 
of  the  nation  require ;  and  the  third  side  is 
formed  of  the  customs,  repugnant  to  the  com- 
mon law  and  beyond  it,  and  which  are  appli- 
cable to  particular  communities  of  individuals. 
The  common  law  and  the  statute  law  of  En- 
gland are  well  known,  and  it  is,  therefore, 
unnecessary  to  waste  time  in  their  further  de- 
scription. As  to  customs  and  prescription, 
however,  so  much  has  been  said  on  this  argu- 
ment that  I  deem  it  proper  to  spend  a  short 
time  upon  their  consideration. 

A  custom  can  only  exist  in  favor  of  the  com- 
munity of  a  town,  village  or  hamlet,  etc.,  and 
must  be  pleaded ;  and  because  the  claimants 
have  been  in  the  immemorial  use  of  the  right 
claimed,  the  legal  presumption  in  England  is, 
that  those  customs  were  originally  based  upon 
and  created  by  Act  of  Parliament  ;  although 
not  by  that  body  as  it  is  now  constituted.  But 
the  inhabitants  or  tenants  within  any  such  vill 
or  place  cannot  allege  or  plead  a  custom  to 
have  an  interest  or  profit  a  prendre  out  of  an- 
other's soil — that  must  be  alleged  by  way  of 
prescription,  and  not  by  custom,  unless  in  the 
44 1*]  case  *of  a  copyhold  tenant  against  his 
lord  ;  or  where  the  party  pleading  is  a  stranger 
to  the  title.  2  Salk.,  338  ;  4  T.  R.,  718.  Cus- 
tom cannot  be  pleaded  in  favor  of  the  whole 
nation,  for  then  it  becomes  the  common  law. 
Prescription  is  set  up  in  favor  of  individuals 
who,  because  they  have  been  in  the  enjoyment 
of  the  right  or  interest  claimed,  during  the  pe- 
riod of  legal  memory,  which  is  in  England 
fixed  at  the  reign  of  Richard  I. ,  the  law  pre- 
sumes that  the  party  claiming,  had  originally 
a  grant  or  conveyance  for  the  right  claimed. 
A  profit  or  interest  in  the  soil  of  another,  or.as 
it  is  termed  in  the  Norman  French,  a  right  of 
profit  a  prendre  in  alieno  solo,  cannot  be  claimed 
by  the  residents  or  inhabitants  of  a  town  or 
village,  but  must  be  prescribed  for  in  a  que  es- 
tate by  some  person  or  persons  capable  of  tak- 
ing a  grant;  and  it  forms  part  of  their  inherit- 
ance as  an  estate  in  the  freehold,  and  it  goes 
to  a  man  and  his  heirs.  Prescription  could 
never  be  set  up  in  favor  of  the  whole  nation, 
and  in  this  country  it  cannot  properly  exist  at 
all. 

This  particular  branch  or  side  of  the  English 
law  arose  in  feudal  times,  when  the  superior 
lords  were  actually  the  owners  of  the  soil  of 
the  whole  Kingdom,  excepting  the  royal  de- 
mesne and  the  patrimony  of  the  Church,  and 
apportioned  the  same  out  to  their  knights,  re- 
tainers and  copy-holders,  on  the  condition  of 
certain  services  ;  and  attached  to  those  estates 
192 


the  right  to  take  common  of  pasturage, of  wood, 
of  water,  etc.,  as  they  deemed  the  same  n* 
sary,  both  for  their  own  interests  and  to  enable 
their  retainers  to  cultivate  and  improve  their 
lands  to  the  best  advantage.  It  was,  however, 
soon  discovered  that  various  individuals,  n-i 
dents  and  owners  of  estates  in  towns  and  cor- 
porations (which  then  began  to  have  an  exist- 
ence), required  for  their  convenience  in  trade 
and  travel,  the  right  to  pass  over  some  of  tln-r 
lands  ;  and  from  that  grew  up  the  easement 
by  prescription  ;  which  is  not  an  interest  or 
profit  a  prendre,  but  only  a  servitude,  or  right 
to  pass  over  or  use  the  surface  of  the  soil ;  and 
this  distinction  is  fully  recognized  by  Gate- 
ward's  case.  6  Co.,  60.  This  easement  by  pre- 
scription, is  always  to  individual  persons.or  to 
*a  corporation,  and  to  those  who  are  [*442 
not  incompetent  to  receive  a  grant. 

But  none  of  these  customs,  prescriptions,  or 
easements  by  prescription,  applied  to  the  pub- 
lic ;  they  could  acquire  no  right  under  them. 
But  it  has  long  been  held  one  of  the  greatest 
advantages  of  the  English  law,  that  it  has  al- 
ways accommodated  itself  to  the  increasing 
wants  of  a  thriving  commercial  people  ;  and 
therefore  it  is,  we  find  the  interest  of  the  pub- 
lic was  not  long  lost  sight  of,  by  the  English 
courts,  even  at  a  very  early  period.  Although 
the  public  could  not  prescribe  for  a  custom  for 
a  profit  or  interest  in  the  soil  of  another,  and 
neither  could  they  prescribe  for  an  easement, 
yet  we  find  it  laid  down  as  law,  that  there  may 
be  a  custom  for  an  easement,  as  a  right  of  way 
on  another's  soil,  1  Sauud.,  341,  n.  3;  and  that 
a  multitude  of  persons  may  not  prescribe  for 
an  easement,  although  they  may  claim  a  cus- 
tom for  an  easement.  3  Crui.  Dig.,  tit.  31  .Pre- 
scription, ch.  1,  sec.  21.  This  was  an  approach 
toward  the  modern  doctrine,  but  still  there  was 
some  of  the  old  leaven  adhering  to  it.  This 
custom  to  give  the  public  the  right,  must  be 
for  the  time  of  legal  memory  ;  and  this  doc- 
trine, if  continued  to  be  adhered  to  by  the 
courts  in  England,  would  limit  the  acqufsition 
of  those  rights  on  the  part  of  the  public,  and 
might  be  the  means  of  retarding  the  onward 
progress  of  the  nation.  In  order  to  obviate 
this  difficulty,  the  easement  by  dedication  to 
the  use  of  the  public,  obtained  its  existence. 
This  principle  arose  from  the  exigencies  of  the 
community  ;  and  the  courts  in  that  country 
seem  to  have  regarded  those  exigencies  as  calf- 
ing  upon  them  liberally  to  apply  it,  and  not  to 
throw  the  community  back  upon  those  anti- 
quated rules  which, though  very  well  adapted  to 
their  situation  and  circumstances  at  the  period 
when  they  were  applied,  would  now, in  the  ad- 
vanced state  of  society.be  entirely  inapplicable 
and, if  resuscitated,  would  be  the  fruitful  source 
of  almost  interminable  disputes  and  legal  con- 
troversies. The  first  reported  casein  England, in 
which  this  principle  of  dedication  was  adopted, 
is  that  of  Lade  v.  Shepherd,  2  Str.,  1004, which 
was  decided  at  Hilary  Term,  eighth  year  of  the 
reign  *of  George  II.,  in  the  year  1735,  [*443 
now  more  than  100  years  ago.  In  that  case,  a 
dedication  to  the  public  of  a  road  or  highway 
was  sustained  upon  mere  user  ;  and  that  was 
done  at  the  first  promulgation  of  the  doctrine. 
Having  thus  deduced  the  progress  of  the  En- 

§lish  law  to  the  adoption  of    the  principle  of 
edication,  and  that,   too,  at  a  period  which 
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makes  it  obligatory  upon-our  courts,  and  which 
.  also  constitutes  it  a  part  of  the  common  law  of 
our  State,  it  is  necessary  to  advert  for  a  mo- 
ment to  the  situation  of  the  law  as  peculiarly 
applicable  to  our  own  country. 

When  our  forefathers  settled  this  land,  they 
brought  with  them  the  common  law  as  it  ex- 
isted in  England,  and  such  parts  of  the  statute 
law  of  that  nation  as  were  applicable  to  the 
situation  and  circumstances  of  the  colonists  ; 
which  common  law,  together  with  the  decis- 
ions of  the  English  common  law  courts, includ- 
ing among  them  that  referred  to  in  2  Str.  ,1004, 
at  the  adoption  of  our  Constitution  in  1776, be- 
came the  common  law  of  our  government  and 
direction,  except  so  far  as  the  same  was  incon- 
sistent with  that  instrument,  or  was  abrogated 
by  statute;  and  it  is  not  pretended  that  the 
principle  of  dedication  as  laid  down  by  that 
decision  comes  within  that  exception.  I  shall, 
therefore,  assume  that  the  principle  in  question 
formed  a  part  of  our  common  law  at  the  very 
earliest  period  of  our  national  existence,  now 
more  than  60  years  past  ;  and  that  the  subse- 
quent decisions  of  our  courts  were  merely  in 
affirmance  and  in  extension  of  that  principle, 
and  did  not  give  it  its  vitality  or  existence.  It 
was  admitted,  however,  on  the  argument,  that 
the  third  side  of  the  triangle  of  the  English 
law,  the  law  of  Customs,  was  never  brought  to 
this  country;  and  that  there  is  no  such  thin^ 
in  this  State  as  a  custom  by  prescription, for  an 
interest  or  profit  in  the  soil  of  another;  which, 
indeed,  is  the  legal  proposition  decided  by  the 
Supreme  Court  in  the  case  of  Cortelyou  v.  Van 
Brandt,  2  Johns.,  357,  and  is  the  extent  of  the 
law  as  decided  by  that  case.  This  being  the 
fact,  and  the  progress  of  the  English  law  be- 
ing had  in  consideration,  together  with  the  pe- 
culiar principles  which  apply  to  those  customs 
by  prescription,  and  the  fact  that  they  never 
444*]  were  extended  to  the  *public,itis  very 
difficult  for  me  to  see  or  realize  in  any  manner 
the  force  or  analogy  of  those  principles  to  the 
subject  now  under  consideration. 

As  the  law  now  exists  in  this  State,  and  as 
it  has  in  substance  existed  ever  since  the  forma- 
tion of  our  Constitution,  the  only  way  that  an 
individual  can  acquire  a  right  in  real  estate  is, 
by  grant,  or  by  an  adverse  possession  of  20 
years  under  a  claim  of  title,  in  which  case  the 
law  presumes  a  grant;  and  as  to  the  public,the 
only  way  in  which  they  can  at  the  common  law 
acquire  an  easement  in  the  lands  of  another  is 
by  dedication.  It  is  true  the  owner  of  land, 
having  an  undoubted  right  to  give  the  public 
an  easement  in  it,  may  (Jo  so,  if  he  chooses,  by 
deed;  and  there  being  no  grantee  to  take  by 
indenture,  it  may  be  by  deed  poll;  but  that  is 
not  the  usual  way  of  proceeding.  The  Acts  con- 
stituting the  dedication  are  almost  universally, 
if  not  entirely,  in  pais. 

It  then  becomes  requisite  to  ascertain  what 
is  a  dedication  and  what  the  evidence  of  it;  and 
then  to  what  subjects  has  this  doctrine  been  ap 
plied,  in  order  to  see  if  the  matter  in  question 
is  the  subject  of  dedication,  and  whether  the 
proof  given  and  offered  is  that  usually  adduced 
to  sustain  such  an  act  in  favor  of  the  public. 
What  is  a  dedication?  It  is  an  act  by  which 
the  owner  of  the  fee  gives  to  the  public  an 
easement  in  his  land;  and  a  parol  dedication  is 
good  and  is,  generally,  the  only  one  made;  and 
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although  there  is  no  grantee  to  take,  it  vests  in 
in  the  public,  and  is  different  from  ordinary 
grants,  and  is  to  be  construed  upon  principles 
to  meet  the  nature  of  the  case.  6  Wend.,  656; 
3  Vt.,  526,  533;  17  Serg.  &  R.(  93;  6  Id..  364  ; 
6  Pet.,  435.  There  is  no  particular  form  or 
ceremony  necessary  in  such  dedication  of  the 
use  to  the  public.  6  Pet.,  435.  "The  simple  act 
of  throwing  open  the  property  to  the  public 
use,  without  more,  is  sufficient  to  create  this 
right,and  no  other  formalities  are  essential;  the 
case  is,  therefore,  anomalous,  and  general  util- 
ity is  the  principle  which  sanctions  this  mode 
of  conveyance;  and  whatever  may  be  the  own- 
er's real  intention,  if  his  conduct  is  at  variance 
with  his  pur  pose,  he  cannot  afterwards  contest 
the  *right  of  the  public  who,  perhaps,  [*445 
have  embarked  in  projects  and  formed  expec- 
tations, upon  the  strength  of  the  appearances 
he  held  out  to  them,  which  it  would  be  ruin- 
ous to  disappoint."  Ham.  N.  P.,  193, 194,  Am. 
ed.,  1823.  To  apply  the  principle  thus  laid 
down  to  the  present  case,  is  a  matter  of  no  dif- 
ficulty. The  ancestor  of  the  defendant  in  er- 
ror throws  open  this  landing  to  the  public 
more  than  20  years  ago,  and  his  descendant 
suffers  it  to  remain  open;  and  not  only  so,  but 
as  if  to  put  the  matter  beyond  a  doubt  that  he 
intended  it  to  be  a  dedication  to  the  public  use* 
puts  up  a  fence  between  the  land  he  immedi- 
ately occupies  and  this  landing,  thus  marking 
out  its  extent;  and  he  not  only  does  that,  but 
having  planted  some  trees  upon  it  which  af- 
forded shade  to  those  who  resorted  there,  in  or- 
der to  protect  those  trees  from  injury,  he  puts 
a  fence  immediately  around  them,  thereby 
showing  that  he  intended  that  the  other  part 
forming  nine  tenths  of  the  landing  was  still  to 
remain  open,  and  to  be  used  by  the  communi- 
ty at  large,  with  their  horses  and  teams,  and 
that  to  such  an  extent  that  those  trees  would 
be  destroyed  unless  specially  protected;  and  to 
show  that  was  his  view,  he  kept  that  fence 
around  them  only  until  they  had  grown  beyond 
the  reach  of  the  cattle  ;  and  having  held  out 
these  appearances  to  the  public,  they  having 
bought  and  sold  their  farms  with  a  reference  to 
the  convenience  thus  afforded  for  bringing  that 
necessary  article,  manure,  from  a  distance,  by 
water,  to  within  a  short  ride  of  their  land,  and 
thus  enabling  them  at  a  reasonable  expense  to 
cultivate  the  same,  and  the  public  having  for  40 
years  unloaded  their  manure  at  this  landing 
from  sloops,  under  the  eye  of  this  owner,  he 
living  within  a  few  yards  of  this  landing,  and 
that  without  any  intimation  on  his  part  that 
they  were  using  it  under  a  license  from  him. 
Whatever,  therefore,  may  have  been  his  real 
intention,  or  that  of  his  ancestor,  they  having 
kept  it  to  themselves, and  their  conduct  having 
been  at  variance  with  what  is  now  claimed  was 
their  purpose,  he  cannot  now  contest  the  right 
of  the  public.  For  this  reason,  the  circuit  judge 
was  in  error  when  he  told  the  jury,  on  the  first 
*trial  of  the  issue,  that  they  should  be  [*446 
satisfied  that  the  owner  knew  of  such  claim  on 
the  part  of  the  public.  Under  a  state  of  facts 
as  exists  here,  it  is  an  inference  of  law  that  the 
owner  did  know  of  such  claim  ;  and  he  can 
only  rebut  it  by  showing  affirmatively  that  he 
had  done  some  act  to  inform  the  public  that 
they  enjoyed  such  right  only  by  his  license,  or 
that  they 'had  but  a  partial  dedication  of  the 
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landing  ;  and  this  is  clearly  shown  to  be  the 
rule  by  the  English  cases  cited  on  the  part  of 
tin-  defendant  in  error  in  1  Camp.,  268,  n.,  and 
7  Barn.  &  C.,  248.  The  rule  laid  down  by  the 
circuit  judge  only  applies  to  cases  where  the 
owner  of  the  fee  is  not  in  the  vicinity  of  the 
easement  thus  claimed  and  used,  and  for  that 
cause  cannot  be  personally  cognizant  of  the 
manner  of  the  user  on  the  part  of  the  public, 
as  appears  from  the  case  of  8  Pick.,  504  ;  and 
there  is  good  sound  reason  for  this  distinction 
apparent  to  the  mind  of  every  man.  But  in  the 
case  of  a  personal  cognizance  of  this  continued 
user  on  the  part  of  the  public  for  the  long  pe- 
riod of  time  for  which  this  has  existed,  if  the 
owner  claims  in  opposition  to  the  legal  princi- 
ple deducible  from  it,  he  should  be  held  to 
show  what  he  had  done  to  limit  and  abridge 
the  right  of  the  public;  and  it  is  much  easier 
for  him,  an  individual,  to  show  how  the  fact 
is  than  for  the  public  to  do  so — in  the  preser- 
vation of  whose  rights,  no  single  person  feels 
any  particular  interest. 

In  this  class  of  cases,  there  may  be  instances, 
contrary  to  the  general  rule,  where  the  fee  may 
remain  in  abeyance  until  there  is  a  grantee  ca- 
pable of  taking,  as  where  the  object  and  pur- 
pose of  the  appropriation  look  to  a  future 
grantee  in  whom  the  fee  is  to  vest.  But  the 
validity  of  the  dedication  does  not  depend  upon 
this;  it  will  preclude  the  party  making  the  ap 
propriation  from  reasserting  any  right,  over  the 
land,  at  all  events,  so  long  as  it  remains  in  pub 
lie  use,  although  there  may  never  arise  any 
grantee  capable  of  taking  the  fee.  6  Pet.,  435; 
2/d.,566;  9Cr.,  292. 

The  right  of  the  public  in  such  cases  does 
not  depend  upon  a  twenty  years'  possession; 
the  question  is,  whether"  the  subject  of  the 
dedication  has  been  used  by  the  public  as  such, 
with  the  assent  of  the  owner  of  the  soil,  and 
447*J  not  *whether  such  use  has  been  for  a 
length  of  time,  which  would  give  the  right  by 
force  of  possession;  nor  whether  a  grant  might 
be  presumed.  It  is  implied  that  the  fee  re- 
mains in  the  owner  of  the  soil,  but  that  it  be- 
came dedicated  to  the  public  use  by  his  per- 
mission to  have  it  so  used ;  and  such  use  should 
be  for  such  a  length  of  time,  that  the  public 
accommodation  and  private  rights  might  be 
materially  affected  by  an  interruption  of  the 
enjoyment,  3  Bing..  447;  6  Pet.,  435;  and  it 
may,  if  the  act  of  dedication  be  unequivocal, 
take  place  immediately.  5  Taunt.,  126. 

All  dedications  to  the  public  are  for  such  use 
as  the  public  have  occasion  for;  and  they  must 
be  considered  with  reference  to  the  use  for 
which  they  are  made.  Streets  in  a  town  or 
city  may  require  a  more  enlarged  right  over 
the  use  of  the  land,  in  order  to  carry  into  effect 
the  purposes  intended,  than  may  be  necessary 
in  an  appropriation  for  a  highway  in  the  coun- 
try. But  the  principle,  so  far  as  it  respects  the 
right  of  the  original  owner  to  disturb  the  use, 
must  rest  on  the  same  ground  in  both  cases, 
and  is  applied  equally  to  the  dedication  of  the 
common  in  Cincinnati  as  to  streets.  2  Str., 
1004;  6  Pet.,  435.  After  such  dedication  to 
the  use  of  the  public,  and  the  subject  is  en- 
joyed as  such,  and  private  individuals  have  ac- 
quired rights  with  reference  to  it,  the  law  con- 
siders it  in  the  nature  of  an  estoppel  in  paw, 
which  precludes  the  original  owner  from  re- 
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yoking  such  dedication.  Such  revocation 
would  be  a  violation  of  good  faith  to  the  pub- 
lic, and  to  those  who  have  acquired  private 
property  with  a  view  to  the  enjoyment  of  the 
use  ilius  publicly  given.  6  Pet.,  485.  And  to- 
establish  a  different  doctrine  would  not  only 
be  prejudicial  to  the  public,  but  produce  dis- 
appointment and  ruin  to  individuals.  2  Vt., 
480.  And  in  concluding  this  description  of  a 
dedication.  I  would  observe  that  the  Supreme 
Court  of  the  U.  S..  in  9  Cr.,  292,  declare  th:it 
this  doctrine  of  dedication  is  not  a  novel  doc- 
trine in  the  common  law,  and  well  they  might 
do  so,  if  the  sanction  of  more  than  a  century 
is  sufficient  to  remove  the  stain  of  novelty  from 
a  legal  proposition;  but  the  near  approach  smd 
tendency  of  the  *English  courts  to  this  [*448 
just  and  equitable  principle  may  be  traced  to- 
even  a  much  earlier  period;  and,  in  my  judg- 
ment, may  be  found  in  the  reasonings  and 
principles  of  those  tribunals,  when  they  laid 
down  the  law  to  be,  that  although  the  public 
could  not  prescribe  for  a  custom,  nor  prescribe 
for  an  easement,  yet  they  might  claim  a  cus- 
tom for  an  easement;  that  is,  they  might  show, 
that  from  time  out  of  mind  the  public  had  en- 
joyed the  use  of  the  right  or  easement,  the  sub- 
ject of  controversy,  and  they  would  protect 
them  in  its  enjoyment,  although  they  could  not 
show  an  actual  grant. 

There  is  no  principle  in  the  civil  law  strictly 
analogous  to  that  of  dedication  at  the  common 
law.  The  servitudes  of  the  civil  law  are  rights 
which  one  person  has  in  the  land  or  building 
of  another,  by  which  the  owner  is  limited  in 
the  use  of  his  property,  and  obliged  either  to 
suffer,  or  not  to  do  something  in  his  own  land 
or  building,  for  the  benefit  of  another  person 
who  has  a  claim  upon  it.  This  doctrine  of  serv- 
itudes does  not  apply  to  the  public,  the  reason 
for  which  will  be  seen  in  other  principles  of 
the  civil  law.  In  that  law  the  soil  belongs  to 
the  public  or  nation;  but,  nevertheless,  every 
one  is  master  of  his  own  property,  and  may 
enjoy  his  right  of  occupation  and  use  in  it, 
which  led  to  a  distinction  between  what  is 
called  the  dommiumeminens,&ud  the  domittium 
vulgare.  By  the  latter  was  meant  the  right 
which  individuals  enjoyed  by  the  permission 
of  the  State,  in  property, and  by  the  d'u/ti/n'it/n 
eminens,  that  right  and  interest  therein  which 
the  public  still  reserved  to  itself,  and  by  virtue 
of  which  the  State  could  moderate,  restrain. set 
bounds  to,  or  direct  individuals  in  the  enjoy- 
ment of  their  property  in  such  manner  as 
should  best  suit  with  the  public  interest.  The 
property  thus  belonging  to  the  State  by  this 
dominum,  could  be  resumed  if  the  public  good 
required  it;  and  that,  not  only  when  the  safety 
of  the  State  was  concerned,  but  even  its  con- 
venience; the  owner  being  allowed  the  fair 
value  of  the  laud  so  taken,  as  otherwise  he 
would  be  required  to  contribute  more  than  his 
equal  proportion  to  tiie  public  burdens. 

A  similar  principle,  that  all  the  lands  be- 
longed to  the  Crown,  once  obtained  in  En- 
gland; but  there  it  has  long  'since  [*44J> 
ceased  to  be  anything  but  a  legal  fiction;  and 
the  law  proceeds  both  there  and  in  this  country 
upon  the  basis  of  the  individual  disposing  of 
his  property  to  the  public,  and  not  their  taking 
it  from  him;  but  it  is  a  living  and  active  prin- 
ciple in  the  civil  law,  and  shows  the  reason 
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why  the  doctrine  of  dedication  is  not  to  be 
sought  for  in  any  country  governed  by  that 
law  in  its  full  vigor;  and  also  shows  the  inap- 
plicability of  the  principles  which  might  be 
cited  from  the  civil  code  for  the  purpose  of 
elucidating  the  subject  now  under  inquiry.  I 
do  not  wish  to  be  understood,  however,  as  ad- 
vancing the  principle  that  a  man  might  not 
under  the  civil  law  give  his  property  to  the 
public,  for  he  might  do  so;  and  in  Cooper's 
Justinian,  p.  60,  it  is  laid  down,  that  "any  man 
may,  at  his  will  render  his  own  place  religious 
by  making  it  the  depository  of  a  dead  body;" 
and  that  if  a  dead  body  be  laid  in  a  place  "by 
the  consent  of  the  owner,  the  place  becomes 
religious,  though  he  afterwards  dissents.  In 
that  case  the  owner  parts  with  all  the  interest 
he  has  in  the  land,  and  cannot  resume  it.  But 
what  I  mean  is,  there  are  no  easements  at  the 
civil  law  in  the  public,  because  the  necessity 
for  them  does  not  exist  by  reason  of  the  law 
itself.  Thus  disposing  of  the  first  branch  of 
the  inquiry:  "What  is  a  dedication?"  I  now 
come  to  examine  the  second  division  of  the 
question:  What  is  the  evidence  of  such  a  dedi- 
cation ? 

In  the  case  of  Denning  v.  Roome,  6  Wend., 
656,  the  Supreme  Court  of  this  State  intimate 
that  there  has  been  a  great  diversity  of  opinion 
among  the  English  judges  on  the  subject  of 
dedication,  and  that  what  facts  shall  amount 
to  a  dedication  is  still  a  matter  of  dispute 
among  them,  and  then  proceed  to  state  that 
Chambre,  J.,  in  5  Taunt.,  137,  thought  time 
was  not  necessary  to  make  a  dedication  ;  and 
Ld.  Kenyon  held  that  a  period  short  of  20 
years,  8  or  even  6  years  of  general  use,  would 
be  evidence  of  a  dedication;  and  they  conclude 
by  remarking  that  other  judges  have  regarded 
a  much  longer  use  essential  to  make  out  the 
right  in  the  public.  I  think,  however,  that 
when  we  come  to  examine  critically  the  decis- 
ions as  to  what  shall  be  evidence  of  a  dedica- 
tion to  the  public  use,  both  in  England  and  in 
45O*]  *this  country,  we  shall  find  an  extra- 
ordinary unanimity  among  the  judges  of  all 
those  courts  upon  that  point  ;  and  that  user 
alone  has  been  held  the  evidence  of  such  a 
dedication  to  the  public.  And  in  truth  what 
other  possible  evidence  could  be  given  I  can- 
not conceive,  unless  a  deed  poll  or  grant  is 
shown,  which  all  the  courts  hold  to  be  unnec- 
essary. 

An  uninterrupted  user  of  land  for  20  years, 
under  claim  of  right  as  between  individuals, 
the  law  presumes  to  be  evidence  of  a  grant ; 
and  as  between  the  owner  of  the  fee  and  the 
public,  a  like  uninterrupted  use  for  that  or 
even  a  less  period,  the  law  presumes  and  holds 
the  evidence  of  a  dedication.  Then  what  is  the 
claim  of  right  on  the  part  of  the  public  ?  for 
the  courts  cannot  be  intended  to  hold  the  ab- 
surdity that  every  man  who  uses  the  land,  or 
who  rides  over  an  open  highway,  should  de- 
clare that  he  does  it  claiming  a  right  in  the 
public.  It  is  held  in  the  opinion  of  the  Su- 
preme Court  in  the  present  case,  as  an  admit- 
ted principle  of  law,  that  a  street,  highway  or 
public  passage  may  be  derived  from  a  dedica- 
tion, to  be  shown  by  the  express  assent  of  the 
owner,  or  inferred  from  an  adverse  user  of  20 
years.  We  have  seen  that  a  user  of  20  years  is 
not  requisite  to  establish  a  dedication  to  the 
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public  use  of  a  street  or  highway,  and  that  6 
or  8  years,  under  the  circumstances  of  the 
case,  is  sufficient  for  that  purpose;  and  I  shall, 
I  think,  conclusively  show  that  the  same  prin- 
ciples which  apply  to  the  dedication  of  streets 
and  highways,  apply  with  equal  force  to  all 
other  dedications  of  property  or  easements  to 
the  public.  We  all  know  that  in  the  acquisi- 
tion of  the  public  right  to  a  street  or  highway 
thus  thrown  open  or  left  open  by  the  owner, 
there  is  no  actual  claim  of  right  on  the  part  of 
the  public,  but  each  man  passes  over  it  without 
troubling  himself  about  who  is  the  owner  of 
the  fee.  Nine  out  of  ten  know  nothing  about 
him,  or  about  the  circumstances  under  which 
they  obtained  the  right  of  traveling  the  same 
without  being  trespassers.  It  is,  therefore,  of 
necessity  brought  down  to  the  mere  user,  which 
is  in  fact  the  sole  and  only  evidence  which  can 
be  offered  on  the  part  of  the  public,  in  order 
to  establish  their  right  in  the  *street,  [*45 1 
highway,  public  square  or  public  landing,  in 
connection  with  the  fact  that  the  same  had 
been  open  to  the  use  of  the  public  with  the 
knowledge  of  the  owner  of  the  fee,  and  with- 
out any  dissent  having  been  expressed  on  his 
part. 

After  these  general  remarks,  I  shall  proceed 
to  the  examination  of  the  principles,  as  settled 
by  the  adjudged  cases  on  this  branch  of  the  in- 
quiry: What  is  the  evidence  of  a  dedication? 

In  Shaw  v.  Crawford,  10  Johns,,  237,  it  was 
held  by  the  Supreme  Court  of  this  State  that  a 
stream,  although  the  fee  of  it  belonged  to  the 
owners  of  the  adjoining  banks,  and  was  pri- 
vate property,  having  been  used  by  the  public 
for  the  purpose  of  rafting  down  boards  and 
timber  for  a  length  of  time,  had  become  a  pub- 
lic highway,  and  any  obstruction  of  it  was  a 
nuisance.  And  the  court  held  that  such  a 
usage  would  of  itself  grow  into  a  public  right, 
and  especially  where  the  public  interest  or 
public  convenience  are  essentially  promoted  ; 
and  in  support  of  this  principle  the  court  cite 
the  cases  of  1  Camp.,  260,  463,  and  6  East,  208. 
The  act  of  throwing  open  the  property  to  the 
public  use  without  any  other  formality,  is  suf- 
ficient to  establish  the  fact  of  dedication  to  the 
public.  3  Vt.,  526.  This  was  the  case  of  the 
public  square  or  college  green  at  Burlington. 
The  counsel  for  the  defendant  in  error  insisted 
upon  the  argument  here,  that  the  dedication 
of  land  for  streets  and  highways  depends  upon 
different  principles  from  that  of  the  dedication 
of  other  property;  the  acts  being  in  the  case 
of  streets  or  highways  open  and  known  to  the 
public;  and  the  Supreme  Court,  in  their  opin- 
ion in  the  cause,  seem  to  favor  that  position. 
I  can  find  no  authority  for  such  position,  and 
I  believe  such  a  distinction  does  not  exist 
in  the  adjudged  cases.  In  the  case  of  Rugbhy 
Chanty  v.  Merry-weather,  cited  in  11  East,  375, 
the  same  principle  was  applied  in  England  to 
the  dedication  of  a  street,  as  had  been  applied 
in  Vt.  to  the  college  green  or  public  square, 
viz. :  that  the  fact  of  the  dedication  was  to  be 
presumed  from  the  user. 

It  is  further  urged  by  the  counsel,  that  there 
must  be  an  unequivocal  act  on  the  part  of  tlie 
owner  to  warrant  a  dedication,  and  that  such 
act  is  manifested  in  throwing  open  a  street, 
*highway  or  public  square,  and  the  in  [*452 
ference  is  sought  to  be  drawn  that,  therefore, 
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the  principle  is  not  applicable  to  this  landing. 
I  grant  that  such  is  the  law  in  relation  to  ded- 
ications; but  I  cannot  see  how  that  act  is  more 
manifest  in  the  case  of  a  street,  highway  or 
public  square,  than  it  is  by  doing  precisely  the 
same  act  in  the  case  of  the  landing— as  in  this 
case  by  throwing  it  out  to  the  public  use  and 
by  marking  the  oounds  between  it  and  other 
property  by  a  permanent  fence,  and  permitting 
that  user  for  a  great  number  of  years,  under 
the  eye  and  immediate  inspection  of  the  owner. 
We  suppose  we  see  some  distinction  from  the 
fact  that  most  of  us  never  before  heard  of  a 
public  landing,  and  can  now  scarcely  realize 
•what  it  is;  and  not  having  been  in  the  habit  of 
thinking  of  it  in  connection  with  that  princi- 
ple, we  fancy,  and  it  is  fancy  merely,  that  the 
same  proof  applied  to  it  is  an  entirely  different 
thing  than  when  applied  to  streets,  highways 
or  public  squares,  about  which  we  have  be- 
fore heard.  So  much  are  we  the  creatures  of 
habit. 

The  Supreme  Court  of  the  U.  S.  in  the  case 
of  Cincinnati  v  White,  6  Pet.,  435,  express- 
ly hold  that  the  doctrine  of  the  law  appli- 
cable to  the  dedication  of  highways  must  apply 
with  equal  force  and  in  all  its  parts  to  all  ded- 
ications of  land  to  public  uses.  And  that  it 
was  so  applied  by  that  court  to  the  reservation 
of  a  spring  of  water  lor  the  public  use,  in  the 
case  of  McConnett  v.  Tr.  of  Lexington,  12  Wh., 
582.  In  the  same  case  the  court,  after  exam- 
ining the  case  of  Jarvis  v.  Dean,  '6  Bing.,  447, 
say,  in  respect  to  those  dedications:  All  that 
is  required  is  the  assent  of  the  owner  of  the 
land,  and  the  fact  of  its  being  used  for  the 
public  purposes  intended  by  the  appropriation; 
that  this  was  the  doctrine  in  the  case  of  Jarvis 
v.  Dean,  with  respect  to  a  street,  and  the  same 
rule  must  apply  to  all  public  dedications;  and 
that  from  the  mere  use  of  the  land,  as  public 
land  thus  appropriated,  the  assent  of  the  owner 
may  be  presumed.  Although  I  contend,  in  ac- 
cordance with  the  principles  of  the  foregoing 
decisions,  that  long  continued  user  is  evidence 
of  such  right  in  the  public  by  dedication,  yet 
I  admit  it  is  evidence  merely;  and  that  the  cir- 
453*1  cumstances  of  the  user  are  *to  be  con- 
sidered, and  the  more  especially  whether  the 
intention  of  the  owner  to  dedicate  to  a  general 
public  use  is  found.  6  Vt.,  364;  7  Barn.  &  C., 
243.  But  still  it  is  not  in  the  absence  of  all 
proof  on  the  part  of  the  owner,  to  be  presumed 
that  the  public,  where  they  have  for  many 
years  used  the  land  for  the  same  purposes  for 
which  they  now  claim  to  use  it,  and  have  done 
so  with  the  knowledge,  and  in  fact  under  the 
eye  of  the  owner  and  without  any  let  or  hin- 
drance from  him,  had  so  enjoyed  such  use  un- 
der a  mere  license  from  the  owner;  nor  is  it  to 
be  presumed  under  such  a  state  of  facts  that 
they  have  in  it  anything  short  of  a  full  and 
perfect  easement.  Where  the  owner  throws 
open  a  piece  of  land  and  does  not  mark  by  any 
visible  distinction  that  he  means  to  preserve  all 
his  rights  over  it  nor  exclude  persons  from 
using  it  by  positive  prohibition,  he  shall  be  pre- 
sumed to  have  dedicated  it  to  the  public  ;  and 
from  the  very  nature  of  the  case,  the  affirma- 
tive lies  upon  him  to  establish  the  fact  of  a 
mere  license,  or  that  it  was  used  against  his 
assent;  for  his  assent  will  be  presumed  until 
the  contrary  is  shown.  1  Camp.,  262;  6  Pet., 
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435.  And  thus  we  find  that  in  the  first  case 
reported  in  Str.,  decided  in  1735.  and  in  the 
last  important  cases  decided  by  the  Supreme 
Court  of  the  U.  8.,  the  same  doctrine  is  sub- 
stantially held,  that  user  is  the  evidence  of  the 
dedication;  and  no  evil  has  arisen  from  its  ap- 
plication for  more  than  a  century. 

This  brings  me  to  the  consideration  of  the 
last  branch  of  this  general  inquiry — to  what 
subjects  have  this  doctrine  of  dedication  been 
applied  ?  This  part  of  the  subject  becomes  the 
more  necessary  from  the  fact  that  the  Supreme 
Court,  in  their  opinion  on  this  matter,  appear 
to  have  entertained  the  idea  that  the  principle 
of  dedication  has  been  limited,  in  the  words  of 
the  opinion,  to  "  lands  for  charitable  and  relig- 
ious purposes,  public  ways  and  squares,  com- 
mons and  parks,  and  other  easements  in  the 
nature  of  ways."  In  a  common  sense  view  of 
the  case  it  would  seem  that  a  public  landing 
was  more  in  the  nature  of  a  way  than  a  park, 
or  a  court-house  square.  But  to  the  examina- 
tion of  the  proposition.  The  Supreme  Court  of 
U.  S. ,  in  deciding  the  *case  of  the  Gin-  [*454 
cinnativ.  White,  6  Pet.,  435,  hold  the  follow- 
ing doctrine:  "It  is  admitted  that  dedica- 
tions of  land  for  charitable  and  religious  pur- 
poses and  for  public  highways  are  valid  ;  and 
the  principle,  if  well  founded  in  the  law,  must 
have  a  general  application  to  all  appropriations 
and  dedications  for  public  use  ;  and  that  the 
doctrine  of  law  as  applicable  to  highways  must 
apply  with  equal  force  and  in  all  its  parts  to 
all  dedications  of  land  for  public  uses."  Plots 
of  land  have  been  set  apart  for  the  interment 
of  the  dead,  and  have  been  used  for  that  pur- 
pose with  the  assent  of  the  owner;  and  they 
have  been  hallowed  by  the  use.  The  right  of 
the  owner  to  reclaim  them  has  been  denied.  6 
Vt.,  364;  2  Pet.,  566.  This  principle  is  equally 
applicable  to  a  dedication  of  lands  in  a  city  or 
village  to  be  used  as  an  open  square  or  a  pub- 
lic walk.  4  Paige,  513.  And  in  Sullivan's  His- 
tory of  Land  Titles,  under  the  class  of  public 
immunities— the  subjects  of  dedication— the 
author  has  enumerated  burying  places,  training 
grounds  and  common  landing  places.  In  En- 
gland the  doctrine  has  been  applied,  in  addi- 
tion to  highways  and  roads,  to  the  right  of 
towing  over  private  property  upon  the  banks 
of  a  river.  3  T.  R.,  253.  And  to  a  public  quay 
in  the  City  of  London  for  the  landing  of  goods, 
and  which  the  court  likens  to  a  way.  8  Id. ,  608. 
So  a  right  to  a  watering-place  in  the  inhabit- 
ants of  Southwark  is  sustained  in  Co.  Litt.,  56 
a.  In  our  own  country,  in  the  State  of  Me. ,  its 
applicability  to  public  landings  is  recognized, 
1  Greenl.,  Ill,  and  also  to  church  lands.  Id., 
271.  In  the  State  of  Mass.,  it  has  also  been 
applied  to  a  public  landing.  8  Pick.  ,504.  In  the 
State  of  Conn.,  it  has  been  applied  to  land  used 
for  the  purposes  of  fishing.  5  Conn.,  311.  In 
the  State  of  Vt.,  it  is  applied  to  the  public 
square  in  the  Village  of  St.  Albans,  2  Vt.,  480; 
to  the  court-house  square  at  Burlington,  3  Id., 
521 ;  to  the  college  green  or  square  in  Burling- 
ton, 8  Id.,  580;  and  to  the  court-house  square 
in  Windsor.  6  Id.,  355.  In  the  State  of  N.  Y. 
the  Supreme  Court  have  applied  the  same  prin- 
ciple to  a  stream  of  water  acknowledged  to  be 
private  property.  10  Johns.,  287  By  the  Court 
of  Chancery  it  has  been  applied  to  the  public 
square  at  Watertown,  4  Paige,  513,  and  also  to 
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455*]  land  set  *apart  to  pious  uses.  3  Id., 
296.  In  Pa.,  the  same  principle  has  been  ap- 
plied to  a  bequest  to  a  church  to  furnish  bread 
for  the  poor.  17  Serg.  &  R.,  88.  And  in  the 
Supreme  Court  of  the  U.  S.,  that  principle  has 
been  extended  to  a  public  spring  of  water  at 
Lexington,  12  Wh.,  582;  to  a  bury  ing  ground; 
2  Pet.,  566;  to  the  public  common  or  wharf  in 
the  City  of  Cincinnati,  6  Id.,  435;  to  glebe  land, 
9  Cr.,  292;  and  to  property  for  charitable  pur 
poses  for  the  benefit  of  sailors,  3  Pet. ,  99.  And 
thus  it  would  seem  that  there  is  little  or  noth 
ing,  the  use  of  which  can  be  of  any  value  to  the 
public  but  has  become,  by  legal  decisions, 
either  in  England  or  some  of  the  States  of  this 
Confederacy,  the  subject-matter  of  dedication; 
and  that  to  an  extent  that  it  is  now  almost  im- 
possible to  discover  any  such  right  or  interest 
to  which  that  principle  has  not  been  or  cannot 
be  applied,  in  its  fair  and  legitimate  use  and 
application. 

After  stating  pretty  much  all  the  cases  cited 
on  this  argument,  and  after  adverting  to  the 
doctrine  as  laid  down  in  Hammond's  Nisi  Pri- 
us,  from  which  a  long  and  important  extract 
is  made,  and  after  mentioning  the  case  of  Bull 
v.  Herbert,  3  T.  R.,  253,  which  holds  that  al- 
though the  banks  of  rivers  and  of  the  sea  are 
private  property,  yet  the  public  might  by  gen- 
eral usage  acquire  the  right  of  towing  over  the 
same,  the  Supreme  Court  in  their  opinion  in 
this  case  say  that  they  still  want  a  case  of  cus- 
tomary exclusive  occupation  by  the  public.  I 
must  confess,  although  I  have  given  this  mat- 
ter much  thought,  I  do  not  understand  how 
there  can  be  a  case  of  customary  exclusive  oc- 
cupation in  the  public.  If  I  understand  this 
case — there  is  no  such  right  set  up  here — the 
public  claim  the  right  of  landing  for  the  pur- 
poses that  they  have  used  it  for  more  than  20 
years  past;  the  presumption,  therefore,  is,  that 
the  dedication  was  for  that  purpose;  and  surely, 
the  courts  will  not  interfere  and  prevent  par- 
ties making  such  bargains  as  they  see  fit,  pro- 
vided there  be  nothing  immoral  or  illegal  in 
their  contracts.  The  public  urge  this  claim  for 
the  same  purpose  and  length  of  time, which,  if 
set  up  by  an  individual  instead  of  the  public, 
the  courts  would  have  been  obliged  in  law  to 
456*]*have  presumed  a  grant  from  the  own- 
er in  favor  of  such  right.  The  right  here 
claimed  is  to  land  and  deposit  goods,  manure, 
etc. ,  until  they  can  conveniently  be  taken  away. 
It  is  no  answer  to  this  or  any  other  legal  claim 
thus  set  up,  that  it  may  be  abused — that  the 
property  may  be  kept  there  to  the  injury  of 
others,  and  thus  prevent  them  from  enjoying 
their  rights  in  the  easement.  The  reply  is  at 
hand — it  has  been  used  in  the  manner  now 
claimed  for  more  than  20  years  past — and  the 
inhabitants  of  the  island  who  are  more  partic- 
ularly interested  in  the  preservation  of  this  pub- 
lic immunity,  have  never  complained  that  their 
rights  have  been  infringed.  It  is  extravagant  and 
not  warranted  by  any  of  the  facts  of  the  case  as 
before  us,  to  suppose  that  it  is  intended  to  de- 
posit and  keep  manure  there  perpetually.  The 
claimants  are  farmers,  and  the  manure  would 
be  worth  much  more  upon  their  farms  than  it 
would  be  to  leave  it  upon  this  landing. This  ob 
jection  should  have  no  weight,  for  the  further 
reason  that  this  easement  is  subject  to  the  con- 
trol of  the  public  officers  in  the  part  of  the  coun- 
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try  in  which  it  is  situated,  who  are  bound  to  see 
that  it  is  so  used  as  may  be  most  conducive  to 
the  public  interest  and  advantage. 

Having  thus  shown  what  a  dedication  is — 
what  is  the  evidence  to  support  it — and  the  nu- 
merous instances  in  which  the  doctrine  has 
been  applied  to  other  subjects  than  those  in  the 
nature  of  ways — the  question  recurs,  can  the 
subject  here  claimed  be  dedicated  to  the  pub- 
lic as  an  easement  ?  which  is  the  only  remain- 
ing question  to  be  considered;  for  if  it  can,  I 
have  already  shown  that  the  evidence  adduced 
was  sufficient  to  establish  it. 

In  the  application  of  these  legal  principles 
to  the  subject-matter  of  this  controversy,  one 
of  the  most  serious  difficulties  with  the  Su- 
preme Court  appears  to  have  been  to  ascertain 
what  the  terms  "public  landings  and  watering- 
places,"  in  the  Act  for  Regulating  Highways 
upon  Long  Island  meant;  to  what  it  refers; 
and  how  it  is  understood  in  practice  in  the 
counties  upon  that  island;  as  is  expressly  stated 
in  the  case  of  Tlie  Comrs.,  etc.,  of  N.  Hempstead 
v.  Judges  of  Queens  Co.,  *17  Wend.,  11;[*457 
where  it  is  said,  "there  may  be  some  difficulty 
in  fixing  by  judicial  construction,  in  the  ab- 
sence of  all  evidence  on  the  subject,  an  appro- 
priate meaning;  that  it  is  a  power,  which,  no 
doubt,  was  originally  conferred  to  remedy 
some  particular  grievances  in  respect  to  the  use 
of  these  places,  the  full  and  free  enjoyment  of 
which  must  be  a  great  public  convenience,  on 
account  of  local  causes  existing  on  that  island. " 
The  Supreme  Court  were  entirely  right  in  this 
view  of  the  matter  ;  and  the  difficulty  of  un 
derstanding  the  meaning  of  the  term  "public 
landings"  and,  consequently,  of  appreciating 
the  great  public  convenience  which  would  re- 
sult from  the  full  and  free  enjoyment  of  the 
same,  have  undoubtedly  been  among  the  rea- 
sons which  prevented  that  court  from  seeing 
the  strong  applicability  of  the  principle  of  dedi- 
cation to  them;  and  also  from  being  satisfied 
with  the  force  and  extent  of  the  proof  offered 
to  sustain  that  right  in  the  public.  It  appears 
to  me  that  the  court,  in  the  case  above  referred 
to,  insensibly  approached  towards  that  rule  ; 
for  they  hold  that  the  right  to  use  this  piece  of 
ground,  being  the  same  landing  in  question 
here,  must  stand  upon  the  principles  of  the 
common  law,  by  which  they  must  have  in- 
tended that  the  right  of  the  public  to  it  must 
depend  upon  the  solution  of  the  question 
whether  the  landing  has  been  dedicated  to  the 
public  use  by  the  owner.  That  such  landings 
have  existed  upon  Long  Island  from  the  earli- 
est period,  is  a  matter  of  public  notoriety  in 
the  several  counties  on  that  island,  and  the 
strong  probability  is  that  they  were  first  laid 
out  pursuant  to  public  authority.  We  find  their 
existence  recognized  in  the  Act  for  the  Better 
Clearing,  Regulating  and  Further  Laying  out 
Public  Highways  in  Kings  Co.,  Queens  Co., 
Richmond  Co.,  and  Orange  Co..  passed  Nov. 
29,  1745;  the  7th  section  of  which  Act  speaks 
of  highways  from  any  town  or  plantation 
to  any  "common  landing-places,"  as  places 
then  well  known.  They  were  also  recognized 
at  a  still  earlier  period,  in  the  Act  for  the 
Better  Clearing,  Regulating  and  Further  Lay- 
ing out  of  Public  Highways  in  the  County 
of  Suffolk,  passed  Oct.  14,  1732,  the  6th  sec- 
tion of  which  Act  speaks  of  highways  lead- 
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458*]  ing  from  *town  or  plantations  to  wa- 
tering or  common  landing  places.  These  pub- 
lic or  common  landing  places,  undoubtedly 
were  laid  out  in  each  of  the  counties  upon  that 
island  both  upon  the  sound  and  upon  the  bays 
lr:i<ling  in  from  the  ocean;  for  without  them 
the  inhabitants  whose  lands  did  not  border 
upon  the  water,  and  they  composed  and  do 
still  a  very  large  amount  of  the  population  of 
those  counties,  could  have  no  means  of  getting 
off  the  island  with  their  produce,  or  of  return- 
ing to  it  with  their  merchandise  and  other  nec- 
essary articles  without  committing  thousands 
of  trespasses  in  the  course  of  a  year.  It  is  not 
a  reasonable  or  legitimate  course  of  argument, 
which  supposes  that  a  community  would,  for 
almost  two  centuries,  continue  in  a  state  of 
sufferance  liable  to  be  the  subjects  of  vindictive 
prosecutions  every  time  they  should  differ  with 
their  neighbors  who  owned  the  land  upon  the 
water  side  ;  and  especially  so,  if  the  Supreme 
Court  are  right  in  the  position  which  they  lay 
down  as  the  law  in  their  opinion,  in  this  case, 
that  "the  landing  of  wagons,  horses  and  pas- 
sengers, on  the  shores  of  a  river,  a  sea  or  an 
ocean,  even  though  it  be  upon  a  dedicated  or 
recorded  highway,  on  the  land  connected  with 
the  watery  way,  and  for  the  direct  purpose  of 
going  forward, is  still  a  trespass  on  the  riparian 
owner,  unless  we  could  suppose  such  acts  to 
be  performed  without  any  contact  between  the 
vessel  and  the  shore."  Allowing  this  to  be  the 
law  and  that  the  public  could  not  acquire  any 
absolute  right  to  such  landing,  Iain  persuaded 
"it  would  open  a  field  of  litigation  which  no 
community  would  endure;"  and  what  would 
be  still  worse  in  a  moral  point  of  view.it  would 
convert  the  hitherto  peaceful  agricultural  com- 
munity into  a  band  of  hostile  litigants,  break 
up  the  social  relations  of  families,  and  effect- 
ually destroy  all  that  good  will  and  brotherly 
affection  which  they  have  hitherto  felt  and 
manifested  toward  each  other,  and  uproot  the 
harmony  and  peace  which  have  existed  be- 
tween them  for  ages.  I  have  no  question  in  my 
mind  that  those  landings,  thus  laid  out,  were 
originally  made  matters~of  record;  for  we  find, 
by  the  report  of  the  case  of  Cortelyou  v.  Van 
Brundt.  2  Johns.,  357,  that  on  the  trial  of  that 
cause  at  the  circuit,there  was  given  in  evidence 
459*]  a  memorandum of  *the  record  of  a  pub- 
lic landing  at  the  Narrows  in  Kings  Co.,  upon 
that  island,  in  an  ancient  book,  which  was  pro- 
duced by  the  clerk  of  that  county,  and  proved 
by  him  to  be  the  only  existing  record  of  the 
roads  in  that  county,  which  was  made  part  of 
the  defense  in  that  cause,  but  failed  from  want 
of  proof  of  the  location  and  user  of  the  land- 
ing. Another  fact  may  be  drawn  by  inference 
from  this  ancient  record,  which  is,  that  the  in- 
habitants of  that  island,  from  the  earliest  peri- 
od, identified  their  public  landings  with  their 
highways,  both  in  their  regulation,  controlling 
and,  in  Kings  Co.,  recording  the  same  to- 
gether in  one  book. 

To  a  person  who  is  in  the  least  conversant 
with  the  history,  state  and  situation  of  that 
island  during  the  7  years  of  the  Revolutionary 
War,  it  will  not  be  a  matter  of  surprise  that  no 
record  has  been  produced  to  establish  the  au- 
thoritative laying  out  of  the  landing  in  the 
present  case  ;  on  the  contrary,  it  is  rather  a 
matter  of  surprise  that  a  single  ancient  record 
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now  exists,  either  of  a  highway  or  landing 
upon  that  island.  Many  of  the  towns  in  those 
counties  lost  part  and  some  the  whole  of  their 
public  records  during  that  period  of  war,  dis- 
organization and  plunder.  The  town,  now  the 
City  of  Brooklyn,  was  among  the  latter,  and 
after  the  close  of  that  contest,  there  was 
scarcely  a  scrap  in  the  shape  of  a  record  to  be 
found  which  had  belonged  to  that  place.  In- 
deed, so  entire  was  the  loss,  that  on  Feb.  9, 
1798,  an  Act  was  passed  by  the  Legislature  of 
this  State  allowing  such  copies  and  abstracts  of 
the  records  of  Kings  Co.  as  relate  to  the  Town 
of  Brooklyn,  to  be  regarded  as  the  records  of 
that  town.  This  fact  would  seem  to  make  it 
the  more  necessary  that  the  courts  should 
rather  look  with  a  favorable  eye  upon  the  doc- 
trine of  dedication,  when  invoked  in  aid  of  a 
district  thus  circumstanced,  and  in  the  preser- 
vation of  rights  of  which  they  have  bnen  for 
very  many  years  possessed,  without  any  dis- 
sent shown  on  the  part  of  the  owner  of  the  fee, 
than  to  refuse  the  application  of  the  doctrine  to 
a  case  most  clearly  within  both  the  spirit  and 
letter  of  the  rule. 

The  towns  upon  Long  Island  have  been  from 
the  time  of  their  first  settlement,  and  most  of 
them  are  now,  the  *owners  of  consid-  [*46O 
erable  portions  of  land  known  as  common  or 
public  lands,  which  were  formerly  vested  in 
trustees,  and  are  now,  by  virtue  of  an  A.ct  of 
the  Legislature,  vested  in  the  towns  them- 
selves. Some  of  these  lands  so  owned  by  the 
towns  come  down  to  the  water's  edge,  and  on 
such  parcels,  it  may  have  been,  as  is  urged  by 
the  counsel  for  the  defendant  in  error,  that 
such  landings  have  been  laid  out  and  called 
public  landings  ;  and  I  apprehend,  if  such  was 
the  fact,  and  the  public  at  large  had  used  such 
landings  for  the  period  for  which  this  landing 
is  proved  to  have  been  used,  that  it  would  not 
be  in  the  power  of  that  town,  by  selling  the 
land  on  which  the  landing  was  situated  in 
connection  with  the  surrounding  and  contig 
uous  lands  as  a  farm  to  an  individual,  to  de- 
vest  the  public  of  the  right  which  they  had 
thus  acquired  in  it.  Those  rights  belong  to 
others  beside  the  inhabitants  of  that  town,  and 
the  circumstances  would  amount  to  a  dedica- 
tion to  the  public  use,  which  could  not  be  re- 
sumed after  such  an  enjoyment ;  and  the  pur- 
chaser would  take  his  farm  subject  to  that 
easement  in  the  public. 

But  there  iswstill  further  evidence  of  the  ex- 
istence of  such  easements  to  be  found  in  the 
Act  to  Regulate  Highways  in  the  Counties  of 
Suffolk,  Queens  and  Kings,  passed  Apr.  2, 
1813,  which  authorizes  the  Commissioners  of 
Highways  in  the  several  towns  to  regulate 
highways,  public  landings  and  watering  places 
already  laid  out,  to  lay  out  others  and,  if  need 
be,  from  time  to  time,  to  take  a  view  of  the 
same  ;  and  if  they  find,  upon  view,  any  such 
public  landings  or  watering-places  lessened, 
obstructed  or  blocked  up,  to  open  the  same. 
The  provisions  of  this  act  are  full  to  prevent 
the  obstruction  of  those  landings ;  thus  ex- 
pressly recognizing  26  years  ago  the  existence 
of  such  public  landings,  as  having  been  al- 
ready previously  laid  out— which  means  either 
a  statutory  or  an  authoritative  laying  out.  As 
to  the  former,  taking  the  evidence  of  the  con- 
tinued user  on  the  part  of  the  public  for  more 
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than  20  years,  as  shown  upon  the  trial,  in  con- 
nection with  the  circumstance  of  the  loss  of 
public  records  in  the  towns  upon  the  island,  or 
even  without  that  additional  circumstance,  it 
461*]  is  evidence  of  such  a  statutory  *laying 
out,  if  such  evidence  can  in  any  such  case  as 
the  present  be  required,  for  even  without  such 
statutory  laying  out,  it  is  good  as  a  dedication. 
But  before  the  Revolution,  and  at  the  very 
early  period  when  these  landings  were  most 
probably  originally  established,  there  could  be 
an  authoritative  laying  out  without  a  statutory 
provision  to  that  effect ;  it  might  have  been 
done  by  virtue  of  an  order  of  the  Governor  and 
Council,  or  it  might  also  have  been  done  under 
an  order  of  the  Courts  of  General  Sessions, 
which  courts,  about  a  century  since,  exercised 
«,  supervisory  power  over  all  public  highways 
and  other  public  easements  and  rights,  and 
made  orders  for  their  regulation  ;  and  if  they 
had  been  laid  out  under  any  such  order,  I  ap- 
prehend it  would  be  a  legal  act,  and  one  upon 
which  the  Statute  of  1813  could  have  operated. 
The  next  Act  of  the  Legislature  on  this  sub- 
ject was  the  Act  Regulating  Highways  and 
Bridges  in  the  Counties  of  Suffolk,  Queens  and 
Kings,  passed  Feb.  23,  1830 ;  and  the  second 
subdivision  of  the  1st  section  of  this  Act  enu- 
merated, among  the  powers  of  the  Commis- 
sioners of  Highways,  that  of  regulating  "  the 
roads,  public  landings,  and  watering-places 
already  laid  out ;  and  to  alter  such  of  them  as 
they  or  a  majority  of  them  shall  deem  incon- 
venient." This  Act  was  prepared  by  a  Conven- 
tion held  by  the  three  counties  upon  Long 
Island  for  that  especial  purpose,  in  the  autumn 
preceding  its  passage.  The  gentlemen  who 
formed  that  Convention,  inhabitants,  and  most 
if  not  all  of  them  freeholders  in  those  counties, 
must  be  presumed  to  have  known  what  they 
were  about,  and  what  they  designed  by  the 
Act  thus  framed  by  them.  They,  undoubtedly, 
believed  that  there  were  already  a  sufficient 
number  of  these  public  landings  and  watering- 
places  which  had  been  legally  laid  out,  or 
which  had  become  the  property  of  the  public 
by  dedication,  to  meet  all  the  wants  of  the 
community.  And  they  had  good  and  sufficient 
reason  to  believe  so,  after  having  found  the 
Legislature,  both  of  the  Colony  and  State  of  N. 
Y.,  gravely  legislating  upon  that  matter  in  no 
less  than  four  separate  and  distinct  instances 
462*]  during  the  period  of  a  *century  ;  and 
they  would  not  have  been  justified  in  indulg- 
ing for  a  moment  the  idea  that  after  such 
events  it  could  be  in  the  power  of  any  court  or 
jury  to  question  the  legal  existence  and  proper 
laying  out  of  those  landings.  They  intended 
that  no  new  ones  should  be  laid  out ;  but  they, 
unquestionably,  believed  they  had  given  suffi- 
cient power  and  authority  to  the  Commission- 
ers of  Highways  to  preserve  and  regulate  those 
.  already  in  existence.  The  power  and  authority 
thus  given  can  apply  only  to  the  landings  in 
the  situation  of  the  present,  and  to  those  laid 
out  in  the  manner  before  designated  ;  for  it  is 
admitted  that  there  is  no  Act  of  the  Legisla- 
ture now  in  existence  which  expressly  autbor- 
•  izes  the  laying  out  of  such  landings  but  the 
Act  of  1813.  Unless  this  view  of  the  case  is 
adopted,  it  must  be  considered  either  that 
there  is  no  meaning  to  be  applied  to  the  words 
"public  landings"  and  "  watering-places,"  as 
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here  used,  and  they  must  be  rejected  (which 
this  court  have  not  the  power  to  do) ;  or  those 
terms  must  be  applied  to  such  landings  laid  out 
in  the  manner  before  mentioned,  or  to  those 
laid  out  in  fact,  or  dedicated  by  the  owner  ;  or 
thai  the  power  to  lay  out  public  landings 
already  in  use,  is  embraced  in  the  general 
power  to  lay  out  public  highways.  In  the  true 
construction  of  this  Act,  it  appears  to  me  of 
but  little  moment  that  the  power  to  lay  out 
those  landings  already  in  existence  is  not  spe- 
cifically given  by  the  Act  of  1830,  for  the  Leg- 
islature did  not  intend  by  that  omission  to 
curtail  or  discharge  any  public  right  which 
had  been  acquired  to  those  landings  by  dedica- 
tion. It  is  only  necessary  to  apply  to  this  ques- 
tion the  just  and  equitable  rule  laid  down  by 
the  Supreme  Court  in  the  case  of  Shaw  v. 
Crawford,  10  Johns.,  237,  and  the  whole  diffi- 
culty vanishes.  The  court  there  held,  that 
"although  the  Battenkill  be  admitted  in  the 
statute  declaring  certain  rivers  and  streams 
public  highways,  this  omission  cannot  prej- 
udice or  impair  the  right  which  the  public  may 
have  acquired  by  usage.  The  object  of  the  Act 
was  not  to  release  any  public  right,  but  to  as- 
certain and  declare  it  in  cases  where  it  other- 
wise might  have  been  doubtful,  or  liable  to 
dispute  and  interruption." 

*Having  shown  that  public  landings,  [*463 
eo  nomine,  are  expressly  recognized  as  the  sub- 
ject of  a  dedication  to  the  public,  and  the  case 
having  been  clearly  brought  within  the  rules  of 
evidence,  as  laid  down  by  the  adjudged  cases, 
for  the  purpose  of  ascertaining  the  fact  of  a 
dedication,  the  result  is  inevitable  that  the  sub- 
ject here  claimed  can  be  dedicated  to  the  pub- 
lic as  an  easement;  and  that  it  is  no  more  of  an 
interest  or  profit  a  prendre  in  alieno  solo,  than 
is  the  easement  which  the  public  acquired  in 
the  public  square  at  Watertown.or  in  the  court- 
house square  at  Windfcor,  or  in  any  other  of 
the  numerous  instances  of  easements  which  I 
have  heretofore  adduced. 

The  Supreme  Court  find  no  difficulty  in  sus- 
taining the  principle  of  dedication  as  applica- 
ble to  streets  and  highways,  and  have  been  sat- 
isfied that  a  dedication  as  to  them  had  been 
made  by  the  owner  to  the  public  from  no  oth- 
er circumstance  than  the  continued  user  by  the 
community  at  large.  And  this  they  have  done, 
undoubtedly,  because  it  is  for  the  benefit  and 
advantage  of  the  public  that  it  should  be  so; 
and  also  because  the  owner  of  the  fee  derives  a 
compensation  for  the  easement  which  he  has 
thus  parted  with  to  the  public,  from  the  con- 
sequent increased  value  of  his  remaining  lands 
in  the  vicinity.  In  the  case  of  Bolt  v.  Stennett, 
8  T.  R.,  606,  a  quay  in  the  City  of  London, for 
the  landing  of  goods,  was  held  to  be  dedicated 
to  the  public,  but  the  Supreme  Court  seem  to 
think  that  case  not  applicable  as  an  illustra- 
tion of  the  present  subject,  because  the  public 
enjoyed  the  right  upon  making  a  compensation 
to  the  owner.  Is  not  that  the  case  in  all  dedi- 
cations? The  compensation,  as  is  well  estab- 
lished by  our  law.  need  not  in  every  instance 
be  a  pecuniary  one;  there  may  be  other  good 
and  valuable  considerations  operating  upon  an 
individual  to  induce  him  to  dedicate  such  an 
easement  to  the  public — such  as  the  increased 
value  which  his  surrounding  and  adjoining 
property  derives  from  it,  which  is  a  case  of 
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very  common  occurrence.  Let  us  see  whether 
this  view  of  the  case  is  not  applicable  to  the 
subject  uuder  consideration.  Pearsall's  ances- 
tor is  the  owner  of  the  farm  upon  which  the 
464*1  landing  is  situated,  *and  is  also  the  own- 
er of  the  greater  part  of  the  lands  in  its  imme- 
diate vicinity.  Before  the  dedication  of  this 
landing,  there  was  nothing  to  attract  the  pub- 
lic in  that  direction.  The  locus  in  quo,  as 
urged  by  the  counsel  upon  this  argument,  is 
the  only  convenient  spot  in  that  neighborhood 
for  a  dock  and,  consequently,  for  a  landing. 
Is  it  not,  therefore,  reasonable  to  suppose,  that 
in  order  to  induce  the  public  to  come  and 
trade  at  that  spot,  his  ancestor  should  have 
dedicated  that  landing  to  the  public?  Andean 
any  one  pretend  to  say  that  both  Mr.  Pearsall 
and  his  ancestor  was  not  greatly  benefited  by 
the  existence  of  that  landing,  in  the  increased 
value  of  the  adjoining  lands,  and  in  being  en- 
abled to  erect  a  storehouse  and  other  buildings 
there,  and  in  bringing  to  them  the  business  and 
trade  of  the  surrounding  country?  The  map 
annexed  to  the  case,  which  exhibits  the  loca- 
tion of  this  landing,  with  the  storehouse  and 
other  buildings  in  its  vicinity,  together  with 
the  circumstances  which  appear  throughout 
the  case  and  on  the  argument,  show  that  Mr. 
Pearsall  has  received  a  full  and  ample  compen- 
sation for  the  easement  which  had  been  grant- 
ed by  his  ancestor  to  the  public.  In  another 
point  of  view,  I  cannot  see  how  the  Supreme 
Court  could  entertain  the  idea  that  the  fact  of 
compensation  makes  any  difference  between 
the  case  of  the  present  landing  and  that  of  the 
public  quay  in  London.  The  public  statutes 
of  this  State,  in  several  instances,  from  the 
year  1732  to  the  year  1830,  recognize  the  legal 
existence  of  such  landings;  and  as  the  proof 
given  by  the  plaintiff  in  error  showed  that  this 
has  been  used  as  such  landing  for  more  than 
20  years  and,  in  fact,«tfrom  lime  immemorial, 
the  inference  is  irresistible  that  it  had  been  ei- 
ther laid  out  by  the  public  authorities  in  a  le- 
gal manner,  or  had  been  dedicated  in  an  equal 
fy  legal  manner  to  the  public  use  by  the  ancestor 
of  Pearsall;  and  that  the  owner  had  been  paid 
a  due  and  proper  compensation  for  the  ease- 
ment which  the  public  had  thus  obtained.  I 
suppose  there  is  no  legal  objection  to  paying 
the  whole  of  the  compensation  in  the  first  in- 
stance; and  that  there  can  be  no  real  difference 
between  that  mode  of  paying,  and  the  giving 
465*]  *so  much  money  for  every  bale  of 
goods  landed  upon  the  quay  or  public  landing. 
The  objections  urged  to  the  dedication  of 
this  landing  also  rest  upon  the  case  of  Cortel- 
you  v.  Van  Brandt,  2  Johns.,  357,  which  I 
have  before  adverted  to,  and  some  other  cases 
which  I  shall  hereafter  notice.  But  as  the  case 
of  Cortetyou  v.  VanBrundt  is  much  relied  upon 
as  a  ruling  and  controlling  decision  in  this  mat- 
ter, both  by  the  counsel  for  the  defendant  in 
error  and  also  by  the  Supreme  Court,  I  shall 
here  give  it  a  more  critical  examination  than 
was  before  deemed  necessary.  It  was  an  ac- 
tion of  trespass  quare  dausumfregit,  for  enter- 
ing the  close  and  erecting  a  hut.  The  defend- 
ant's plea  was  not  guilty,  with  notice  that  he 
would  offer  in  evidence  that  the  freeholders  and 
inhabitants  of  New  Utrecht,  and  also  the  cit- 
izens of  this  State,  from  time  immemorial, used 
the  right  of  fishing  in  the  bay  adjoining  the 
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close  in  question,  and  occupied  the  shore  or 
beach  adjoining  that  bay,  and  that  it  being  the 
proper  time  for  fishing  be  had  entered  and 
erected  a  temporary  hut  on  the  close  in  ques- 
tion. The  erection  of  the  hut  was  the  only  tres- 
pass proved;  and  the  Supreme  Court,  by  Juntice 
Thompson  (the  same  judge  who  decided  the 
celebrated  dedication  case  of  Cincinnati  v. 
White,  in  the  Supreme  Court  of  the  U.  S.,  and 
which  I  have  previously  noticed),  decided  that 
the  facts  did  not  amount  to  a  justification  of 
the  trespass  in  erecting  the  hut;  that  aright  to 
fish  in  any  water  gives  no  power  over  the  haul. 
Nor  will  prescription  in  any  case  give  a  right 
to  erect  a  building  on  another's  land.  The  con- 
trolling part  of  this  decision  and,  indeed,  of  the 
case,  is  to  be  found  in  the  latter  part  of  the 
opinion  of  the  court,  and  is  as  follows:  "  The 
defendant  must  derive  the  right  he  sets  up,  ei- 
ther from  the  patent  itself,  or  from  usage  "  [the 
patent  gave  no  authority  to  fish  beyond  its 
bounds,  which  did  not  extend  to  the  locus  in 
quo\\  "  and  if  from  the  usage,  it  must  be  spe- 
cially pleaded,  or  stated  as  a  ground  of  defense 
in  the  notice.  The  defense  in  both  these  respects 
totally  failed,  as  the  patent  contained  no  color 
for  the  right,  and  the  usage  to  erect  huts  was 
not  one  of  the  matters  of  defense  expressed  in 
the  notice  which  had  been  given." 

*The  other  cases  cited  by  the  counsel  [*466 
for  the  defendant  in  error  are  cases  where  ei- 
ther the  presumption  of  a  full  and  perfect  dedi 
cation  was  rebutted  by  some  continued  act  of  the 
owner,  as  putting  a  bar  or  gate  across  the 
street,  1  Camp.,  263,  n.;  or  where  the  dedica- 
tion was  shown  by  the  evidence  to  be  a  partial 
one,  7 Barn.  &C..243;  or  where  the  claimants 
had  been  in  the  habit  or  usage  of  fishing,  by 
drawing  in  a  seine  by  hand,  and  afterwards, 
without  the  consent  of  the  owner,  erected  a 
reel  or  capstan  upon  his  land,  5  Conn.,  311;  or 
where  the  claim  was  for  a  profit  a  prendre  in 
alienosolo,  for  which  the  party  must  prescribe 
in  a  que  estate.  4  T.  R.  718.  These  would  be 
analogous  cases,  if  the  defendant  in  error  had 
kept  up  a  fence  or  gate  across  this  landing  from 
the  first,  and  shut  out  the  public,  and  not  per- 
mitted them  to  come  upon  it  without  his  per- 
mission ;  or  had  shown  that  this  was  a  partial 
dedication,  which  would  probably  have  been 
impossible,  as  all  the  proof  goes  to  show  that 
the  user,  which  is  evidence  of  the  dedication, 
was  general  ;  or  had  shown  that  this  was  a 
case  of  prescription  by  individuals  in  a  que  es- 
tate ;  but  none  of  these  being  the  fact,  those 
cases  are  of  little  or  no  value  in  settling  this 
question,  and  have  no  legitimate  bearing  upon 
the  same.  The  only  other  case  ciled  was  that 
of  Comrs.  etc.,  of  N.  Hempstead  v.  Judges  of 
Queens  Co.,  17  Wend.,  11,  which  I  have  before 
adverted  to,  and  which  has  but  a  slight  bear- 
ing upon  the  present  subject. 

After  admitting  the  extensive  application  of 
the  principle  of  dedication,  the  Supreme  Court, 
in  their  opinion  in  this  matter,  insensibly  fall 
into  the  doctrine  that  "the  rights  inferable 
from  usage,  both  the  servitude  of  the  civil  and 
the  easement  of  the  common  law,  rest  almost 
without  exception  on  the  idea  of  a  grant  be- . 
tween  competent  parties ;  citing  3  Kent,  Com., 
434,  444,  3d  ed.;  and  that  the  only  easement 
by  dedication  to  the  public  mentioned  by  the 
learned  commentator  is  the  common  highway 

WEND.  22. 


1839 


POST  v.  PEAKSALL. 


466 


or  street."  The  learned  judge  who  delivered 
the  opinion  says  that  he  has  "  searched  in  vain 
among  the  English  books  for  the  idea  of  a 
grant  which  can  inure  to  the  personal  use  of 
467*]  all  mankind."  *In  this  I  have  not  the 
least  doubt  he  is  entirely  correct,  and  fully  be- 
lieve that  he  would  never  find  such  a  grant  if 
he  should  pass  a  whole  life  in  search  of  it,  for 
the  reason  that  in  the  case  of  easements  for 
the  benefit  of  the  public  it  is  not  usual  to  give 
grants,  because  there  is  no  grantee  to  take,  and, 
therefore,  a  grant,  as  such,  is  not  presumed  ;  I 
believe  the  courts  have  invariably  held  that 
the  easement  is  not  the  less  perfect  and  valid 
because  it  wants  both  a  grant  and  grantee.  In 
this  case  no  such  grant  is  set  up  or  hinted  at ; 
the  claim  sought  to  be  established  here  is  not 
a  grant  to  the  personal  use  of  all  mankind,  but 
a  dedication  for  the  use  of  the  citizens  and  in- 
habitants of  the  State  of  N.  Y. — in  which  case 
the  law  does  not  require  there  should  be  a 
grantee  capable  of  taking.  The  court  again, 
in  a  subsequent  part  of  the  same  opinion,  re- 
iterate the  idea  of  a  grant,  and  observe  in  this 
case  "  there  is  no  one  to  take,  and  none  to  re- 
lease, and  that  the  claim  is  novel  and,  by  an 
English  authority  binding  upon  us,  has  been 
expressly  denied,  and  that,  too,  in  a  series  of 
instances,  including  Gateward's  case,  6  Rep., 
60 ; "  and  then  proceeds  to  examine  the  latter 
case,  which,  with  all  due  deference  to  the 
learned  judge,  has  nothing  to  do  with  the  mat- 
ter under  consideration.  All  that  was  decided 
in  that  case  was  that  a  person  prescribing  for 
a  right  of  common  for  pasturage,  i.  e.,  a  right 
a  prendre  in  alieno  solo,  must  do  so  in  respect 
to  some  estate,  and  not,  as  was  done  in  that 
case,  rely  upon  a  mere  inhabitancy.  This  is 
not  a  case  of  prescription,  founded  upon  that 
part  of  the  English  law  which  grew  up  under 
the  state  of  lords  and  vassals,  which  formerly 
existed  in  that  Kingdom.  The  freemen  of  the 
State  of  N.  Y.  are  not  here  prescribing  for  a 
right  in  this  landing  in  a  que  estate,  or  by  mere 
inhabitancy  under  a  feudal  lord.  That  very 
case  recognizes  as  an  exemption  from  its  rule 
the  only  right  which  the  then  half  civilized 
state  of  the  public  in  that  Kingdom  found  suf- 
ficient for  their  accommodation,  and  the  court 
there  expressly  hold  that  that  easement  in  the 
public,  the  only  one  their  wants  then  required, 
was  not  a  charge  or  profit  a  prendre  in  the  soil 
of  another,  but  a  mere  easement.  It  is  un- 
doubtedly true  that  the  English  law  has  al- 
468*]  lowed  the  *extension  of  customary  and 
prescriptive  rights  to  individuals,  and  uni- 
formly denied  them  to  the  public,  because 
those  rights  never  did  apply  except  to  indi- 
viduals or  corporations,  and  the  public  could 
not  prescribe  in  a  que  estate,  nor  plead  a  cus- 
tom— for,  as  the  courts  have  held,  when  it  ap- 
plies to  the  public  at  large,  it  is  the  common 
law,  and  the  courts  are  bound  to  take  notice 
of  it,  and  it  is  not  required  to  be  pleaded.  But 
as  the  wants  of  the  community  have  extended 
with  their  increasing  trade  and  civilization, 
the  courts  have  also  extended  the  doctrine  of 
dedication  ;  and  I  say,  and  the  cases  will  bear 
me  out  in  so  asserting,  they  have  applied  it  to 
every  case  where  the  public  had  been  in  the 
uninterrupted  use  of  the  land  for  a  requisite 
period  of  time,  and  where  it  was  necessary  for 
their  accommodation  that  their  right  should 
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be  so  sustained.  The  case  cited  by  the  court, 
in  2  H.  Bl.,  393,  proves  this  position  ;  as  does 
also  Fitzgib.,  51. 

The  Supreme  Court  seem  to  regard  it  as  of 
great  moment  in  this  decision  that  we  have 
Gateward's  case,  which  is  obligatory  upon  our 
courts,  and  which  lays  down  the  law  in  rela- 
tion to  customs  by  prescription.  I  regard  it 
of  equal  importance  that  we  have  the  case  in 
Str.,  1004,  which  is  no  less  binding  upon  our 
courts  than  the  former,  and  which  establishes 
the  law  of  dedication.  As  to  the  relative  value 
and  importance  of  those  two  cases  in  settling 
this  controversy,  I  think  there  can  really  be 
but  little  difference  of  opinion.  The  first  gives 
us  the  law  as  applicable  to  the  local  rights  of 
individuals  or  the  community  of  a  town  or  vil- 
lage, which  form  a  part  of  their  inheritance, 
and  relates  to  a  branch  of  the  law  which  it  is 
admitted  was  never  adopted  in  this  country  ; 
the  second  proves  to  us  the  legal  existence  of 
the  doctrine  of  dedication  at  an  early  period  ; 
a  principle  which  applies  only  to  the  rights  of 
the  public  and  cannot  relate  to  those  of  indi- 
viduals ;  and  which  was  brought  to  this  coun- 
try with  the  rest  of  the  common  law  by  our 
forefathers,  and  has  been  extended  and  defined 
in  numerous  instances,  as  the  wants  of  the  pub- 
lic extended  in  connection  with  the  rapid 
growth  of  the  country  in  population  and  wealth. 
The  first  never  could  under  any  circumstances 
*have  become  applicable  to  the  state  [*469 
of  society,  and  the  equal  diffusion  of  property 
among  our  people;  whilst  without  the  second, 
the  steady  growth  of  the  country  would  have 
been  seriously  retarded. 

From  the  foregoing  examination  I  am  en- 
tirely satisfied  that  there  can  be  such  a  dedica- 
tion made  as  that  sought  here  to  be  established , 
and  that  the  evidence  adduced  and  offered  to 
be  given,  is  sufficient  to  establish  and  prove  it; 
and,  therefore,  in.my  opinion,  the  judgment  of 
the  Supreme  Court  should  be  reversed. 

By  Senator  Livingston.  I  do  not  conceive 
it  necessary,  neither  do  I  feel  competent,  to  ex- 
amine and  expound  the  numerous  authorities 
on  the  subject  of  dedications,  which  were  cited 
and  commented  upon  by  the  counsel  in  the  ar- 
gument of  this  cause,  as  the  views  which  I 
have  taken  of  this  case  do  not  render  it  impor- 
tant to  decide  what  constitutes  a  dedication  of 
right  to  the  public. 

The  claim  set  up  by  the  defendant  is  that 
the  public  at  large  have  a  right  to  deposit  all 
articles  of  whatever  nature  they  choose,  with- 
out limitation  as  to  the  quantity  or  as  to  the 
time  of  the  continuance  of  such  deposit.  It  was 
not  claimed  on  the  trial  of  the  cause,  or  upon 
the  argument  before  this  court,  that  the  public 
had  any  right,  except  such  as  they  had  ac- 
quired by  user  of  the  premises.  It  was  admit- 
ted that  the  public  might  acquire  a  right  to  a 
highway  or  street,  and  to  a  public  square  by 
dedication;  but  it  was  denied  by  the  counsel 
for  the  defendant  in  error  that  there  could  be 
a  public  right  to  occupy  the  ground  of  the  own- 
er of  the  soil  in  fee,  as  a  place  of  deposit  of 
property. 

The  only  benefit  which  the  owner  can  de- 
rive from  his  title  to  the  soil,  is  the  right  to  oc- 
cupy it  himself.  No  authority  was  read  on  the- 
argument  which  established  the  principle  that 
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the  soil  belonging  to  one  man  could  be  occu- 
pied by  another,  unless  by  a  license  or  permK 
sion  of  the  owner.  All  the  cases  cited  admit 
ted  the  right  of  property  to  be  in  the  owner, 
and  merely  established  the  principle,  that  an- 
other person  might  have  an  easement  in  the 
soil;  but  no  case  was  referred  to  in  which  such 
47 O*]  easement  extended  *to  an  actual  occu 
pation  of  the  soil.  A  right  of  way  does  not  in- 
clude a  right  to  occupy;  a  highway  is  merely  a 
place  for  passage  and  repassage,  and  a  public 
square  is  also,  In  a  limited  sense,  a  place  for 
passage  and  repassage.  Indeed,  public  squares 
in  all  the  cases  cited  were  either  called  or 
treated  as  highways,  and  no  case  was  read  in 
which  it  was  decided  that  the  public  had  a 
right  of  deposit  in  a  public  square.  In  the  cases 
of  dedication  referred  to  from  the  Vt.  reports, 
public  squares  are  treated  as  highways  and 
were  so  called  by  the  courts,  and  in  the  Water- 
town  case,  the  VhanceUor  considered  the  pub- 
lic square  as  a  highway,  anfl  called  it  a  public 
square  or  public  walk.  So  in  the  Cincinnati 
case  the  court  considered  the  square  as  a  high- 
way merely.  If,  then,  as  the  right  claimed  by 
the  plaintiff  in  error  is  a  right  to  deposit,  and 
not  merely  to  pass  and  repass  or  load  and  un- 
load, the  law  relative  to  highways  does  not 
apply  in  this  case;  for  it  was  admitted  that  the 
public  had  no  right  of  deposit  in  a  highway, 
but  only  a  right  to  pass  over  it. 

Even  if  the  right  claimed  by  the  defendant 
was  claimed  as  an  individual  right,  it  would 
not  be  an  easement,  for  as  I  remarked  before, 
every  easement  is  a  right  issuing  out  of  the 
soil,  and  not  the  right  to  possess  the  soil,  it 
admits  the  possession  to  be  in  the  owner  of 
the  fee.  But  how  could  it  be  said  that  the  pos- 
session of  the  soil  was  in  the  owner  of  the  fee, 
when  another  person  had  covered  the  soil  with 
his  property?  If  I  take  a  lease  of  a  farm  from 
another,  I  have  the  right  of -possession  as  long 
as  my  lease  continues,  and  the  manner  in 
which  I  would  exercise  my  right  of  possession 
would  be  by  cultivating  the  soil,  by  ploughing 
and  gathering  the  crops,  or  by  depositing  my 
property  upon  it.  This  is  all  the  possession  I 
could  have,  and  a  deposit  of  my  property  upon 
the  soil,  would  be  a  more  complete  and  exclu- 
sive possession  than  the  mere  tilling  the  soil. 
A  right  of  way  either  public  or  private  does 
not  take  away  the  title  to  the  soil,  nor  does  it 
give  to  any  other  person  but  the  owner  of  the 
soil  a  right  to  the  possession.  But  even  if  an 
individual  could  have  a  right  to  occupy  the 
soil  of  another,-  by  depositing  his  property 
upon  it,  it  does  not  follow  that  the  public 
47  1*1  can  *have  such  a  right,  for  a  place  of 
deposit  is  in  this  respect  very  different  from  a 
highway;  all  persons  may  use  a  highway  with- 
out interfering  with  each  other's  rights,  and 
the  great  convenience  and,  indeed,  absolute 
necessity  of  highways,  requires  that  all  per- 
sons should  have  a  right  to  use  them.  But  how 
can  it  be  possible  that  all  persons  can  use  a 
place  of  deposit.  If  it  is  open  to  all  persons, 
the  first  occupant  has  a  right  to  occupy  the 
whole  of  it,  and  no  one  has  a  right  to  turn  him 
out.  Of  course,  it  cannot  be  said  that  any  oth- 
er person  has  a  right  to  deposit  upon  it ;  for 
from  the  necessity  of  the  case,  no  other  person 
can  take  possession,  while  the  first  occupant  is 
in  the  rightful  possession  ;  and  it  is  absurd  to 
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say  that  one  person  has  a  right  which  he  can- 
not exercise,  because  the  right  of  another  pre- 
vents him  from  exereiviiiir  it.  The  case  of 
Cortelyou  v.  Van  Brundt,  seems  to  decide  this 
question.  It  was  there  held  that  a  man  could 
not  acquire  a  right  by  user  to  erect  a  tempora- 
ry hut  on.  the  soil  01  another  ;  and  if  so,  he 
certainly  cannot  take  possession  by  placing 
any  other  property  upon  it,  or  by  making  a  de- 
posit which  may  be  temporary  or  not,  as  suits 
his  convenience. 

In  short,  it  seems  that  the  premises  on  which 
the  deposit  was  made,  the  use  of  which  is 
claimed  by  the  public,  was  a  part  of  the  farm 
of  the  defendant  in  error,  lying  contiguous  to 
the  sea-shore.  That  at  the  time  when  the  pop- 
ulation in  the  neighborhood  was  small,  and  the 
necessity  for  the  public  use  of  course  limited, 
the  owner  of  the  soil  permitted  the  public  to 
make  deposits  upon  the  premises.  This  ap- 
pears to  have  been  a  mere  license,  not  intend- 
ed to  vest  any  right  in  the  public,  but  to  be 
temporary  and  for  the  accomodation  of  the 
neighborhood,  revocable,  however,  at  any  time 
when  it  might  suit  the  convenience  of  the  own- 
er of  the  soil.  There  is  no  doubt  in  my  mind 
that  the  proprietor  of  the  soil  would  still  have 
continued  to  accommodate  his  neighbors  and 
the  public  with  the  privilege  his  ancestors 
granted,  had  not  that  public  abused  the  favor 
by  depositing  large  and  offensive  heaps  of  filth 
and  fermenting  manure,  filled  with  contagion 
and  death,  directly  in  front  of  his  lawn  and 
dwelling,  thereby  rendering  his  domicil  un- 
healthy *and  disagreeable.  Similar  li-  [*472 
censes  to  use  land,  adjoining  public  navigable 
waters,  where  it  is  not  particularly  wanted  at 
the  time  for  agricultural  purposes,  are  not  un- 
common. But  these  licenses  are  evidently 
merely  temporary,  and  are  not  intended  to  de- 
vest  the  rights  of  the  owner  of  the  soil,  or  to 
give  any  to  the  public  ;  and  such  is  undoubt- 
edly the  general  custom  and  understanding. 
On  the  whole,  I  am  of  opinion  that  the  claim  set 
up  by  the  plaintiff  in  error  is  contrary  to  sound 
reason  and  common  sense,  and  is  not  sus- 
tained by  the  authorities  cited  by  his  counsel 
on  the  argument  of  this  case  ;  and  that,  there- 
fore, the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed. 

By  Senator  Verplanck.  The  definition, 
character  and  legal  effect  of  a  dedication  of 
lands  to  public  purposes  seem  well  enough  set- 
tled in  our  law.  The  only  doubts  are  :  1.  To 
what  sort  of  rights  does  this  principle  extend? 
and  2.  By  what  evidence  may  such  dedication 
be  shown,  or  from  what  may  it  be  inferred? 

A  dedication  of  land  to  the  public  purposes, 
in  the  sense  of  our  decisions,  I  take  to  be  the 
deliberate  appropriation  of  land  by  its  owner 
for  any  general  and  public  uses,  reserving  to 
hitaueff  no  other  rights  in  the  soil  than  such  as 
are  perfectly  compatible  with  the  full  exercise 
and  enjoyment  of  the  public  uses  to  which  he 
has  devoted  his  property.  Such  an  appropri- 
ation our  courts  have  held  will  take  effect 
without  any  formal  deed,  or  any  matter  of  rec- 
ord, and  without  any  specific  grantee  to  take 
the  title.  The  land,  by  the  deliberate  act  of 
dedication,  becomes  subjected  to  the  objects 
and  purposes  of  the  dedication,  and  is  held  for 
the  benefit  of  all  who  may  choose  to  enjoy 
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them.  In  respect  to  such  an  opening  of  land 
for  streets  and  highways,  the  law  has  been 
clearly  settled  by  numerous  decisions  here  and 
in  England,  both  as  to  the  effect  of  the  dedica- 
tion itself  as  to  its  external  evidence. 

Now  I  see  no  reason,  upon  principle,  why 
such  an  appropriation  should  be  confined  to 
roads  and  streets.  The  very  same  reasons  of 
public  spirit  or  private  interest  that  induce  the 
proprietor  of  the  soil  to  abandon  his  right  of 
473*]  way  to  the  *  world  at  large,  may  equal- 
ly lead  him  to  set  apart  to  the  community  a 
square  for  public  recreation  and  health,  a  pa- 
rade ground,  a  mineral  spring,  a  landing-place, 
a  burying  yard,  or  a  place  of  temporary  de- 
posit for  any  of  the  purposes  of  commerce  or 
agriculture.  The  landed  proprietor's  induce- 
ment for  such  a  dedication  may  be  precisely 
the  same  as  in  the  case  of  a  highway.  It  may 
be  munificence  and  public  spirit.  It  may  be 
the  desire  to  add  beauty,  health  or  conven- 
ience to  a  favorite  neighborhood,  or  it  may  be 
merely  the  intention  to  improve  his  own  prop- 
erty, while  he  benefits  his  neighbors.  In  any 
other  dedication,  as  well  as  of  a  road;  the  pro- 
prietor deliberately  sets  apart  his  property  to 
certain  uses,  and  invites  the  world  at  large  to 
«njoy  the  privileges  he  offers.  In  either  case, 
he  invites  individuals  to  build,  improve  and 
make  other  arrangements  of  life  and  business 
in  reference  to  such  public  rights.  The  con- 
venience and  comforts  of  society  require  that 
the  policy  of  the  law  should  equally  protect  all 
these  and  similar  public  interests  as  much  as 
the  right  of  way.  Were  it,  therefore,  now  an 
entirely  new  question.  I  should  hold- that  the 
doctrine  of  public  dedication  must  extend  to 
every  use  or  easement  of  land  which  can  be 
of  any  service  or  convenience,  or  pleasure  to 
the  community  at  large.  This  view  is  con- 
firmed and  established  by  the  adjudications  of 
various  courts  in  our  own  country, successively 
extending  and  applying  the  doctrine  of  dedica- 
tion to  different  objects  as  they  happened  to 
be  presented. 

Within  a  few  years,  the  courts  of  this  State 
{our  own  court  included)  have  decided  that 
when  the  owner  of  city  property  has  laid  it 
out  into  lots  with  intersecting  streets  and  ave- 
nues, and  has  sold  with  reference  to  such  a 
plan,  he  has  so  far  dedicated  the  streets  and 
avenues  to  the  public,  that  he  cannot  deprive 
his  grantees  of  the  benefit  they  may  derive  by 
having  such  ways  laid  open  ;  nor  claim  com- 
pensation for  the  soil  which  he  has  thus  dedi- 
jcated  to  public  uses.  2  Wend.,  472;  8  Id., 
80;  11  Id.,  486.  The  Chancellor  applied  the 
same  rule  in  the  case  of  The  Trustees  of  Water- 
town  to  a  village  public  square.  4  Paige,  513. 
So  the  Supreme  Court  of  the  U.  S.  supported 
474*]  the  appropriation  *of  a  spring  of  water 
at  Lexington  to  the  public  use.  12  Wh.,  580. 
And  again,  in  the  still  more  elaborately  consid- 
ered case  at  Cincinnati,  where  the  equitable 
owners  before  perfecting  their  title  had  laid 
out  the  town  plat,  designating  a  portion  for  a 
common,  for  certain  useful  purposes  of  busi- 
ness, and  lands  were  sold  and  houses  built 
with  reference  to  the  arrangement  ;this  the  court 
considered  a  sufficient  and  valid  dedication.  6 
Pet. ,  437.  Similar  decisions  have  been  made 
in  the  courts  of  other  States,  particularly  in 
Vt..  on  very  elaborate  argument  and  well  con- 
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sidered  opinion.  2  Vt..  480;  3  Id.,  521  ;6Id,, 
355.  I  cannot,  therefore,  assent  to  the  doubts 
expressed  by  Judge  Cowen,  as  to  extending  the 
doctrine  of  dedication  beyond  highways.  I 
think  we  are  authorized,  both  by  the  reason  of 
the  matter  and  theauthority  of  numerous  strong- 
ly analogous  American  cases,  to  consider  the 
doctrine  as  applicable  to  a  landing-place  on  the 
banks  of  a  river,  or  the  shores  of  the  ocean,  or 
its  bays  and  inlets  and  all  the  uses  of  deposit 
or  otherwise  to  which  a  landing  place  may  be 
put. 

If  there  has  been  a  deliberate  act  by  the 
owner  of  the  soil,  setting  apart  a  portion  of  the 
shore  for  a  public  landing  or  for  a  place  of  de- 
posit, which  dedication  has  been  accepted  and 
confirmed,  either  by  frequent  public  use  or  by 
individuals  building,  making  roads,  or  other 
arrangements  of  business  with  reference  to 
such  a  landing,  I  should  consider  it  as  set  apart 
to  the  public  use;  the  original  owner  reserving 
to  himself  no  rights  whatever  but  such  as  are 
compatible  with  the  full  and  general  enjoy- 
ment of  the  easement.  Such  a  dedication,  with 
respect  to  highways,  may  be  made  either  by 
express  designation  in  maps,  deeds,  or  other 
evidences  and  muniments  of  property,  or  else 
by  other  clear,  unequivocal  and  decisive  acts 
of  the  owner,  amounting  to  such  a  positive 
manifestation  as  cannot  be  mistaken,  to  make 
a  permanent  abandonment  of  his  property  to 
certain  specific  public  uses.  See  cases  above 
cited,  and  3  Kent,  Com.,  451. 

The  next  point  of  inquiry,  then,  is:  what  is 
the  sort  and  degree  of  evidence  admitted  or  re- 
quired by  the  law  in  order  to  establish  such  a 
public  right  to  the  qualified  use  and  enjoyment 
*of  private  property?  Can  such  a  right  [*475 
be  supported  without  positive  and  direct  proof 
that  the  land  had  been  deliberately  appropriated 
to  the  purposes  in  question  by  the  owner  him- 
self? Or,  on  the  other  hand,  will  evidence  of 
frequent  and  continued  use  for  twenty  years 
by  the  public  with  claim  of  right  to  such  use, 
be  sufficient  to  establish  a  prescriptive  right  in 
the  people  at  large,  as  it  would,  in  similar  cir- 
cumstances of  a  private  claim,  establish  an  in- 
dividual right  to  an  easement  or  servitude  in 
the  lands  of  another. 

The  general  principle  of  prescription  is. 
that  where  there  is  an  undisputed  enjoy- 
ment of  any  easement  of  way,  water,  drains, 
party  wall,  or  any  incorporeal  right  affect- 
for  twenty  years,  such  exclusive  and  adverse 
ing  the  lands  of  another,  without  interruption 
enjoyment  raises  a  prescription  of  title  to  the 
easement  against  the  owner  of  the  soil  who 
has  not  asserted  his  opposing  rights.  Some  few 
of  the  authorities  even  give  to  the  presumption 
the  effect  of  conclusive  evidence  of  title;  but 
all  agree  that  at  least  such  possession,  when 
adverse  and  unrebutted,  imposes  on  court  and 
jury  the  necessity  of  presuming  a  grant.  This 
last  is  the  more  general  doctrine  of  the  books 
and  authorities  of  our  own  country.  Now  the 
principle  of  prescription  is  founded  in  common 
sense  and  the  observation  of  human  nature; 
for  it  is  nothing  more  than  a  legal  and  some- 
what technical  application  of  the  rules  of  pre- 
sumptive evidence — a  species  of  reasoning 
which  regulates  the  conclusions  and  conduct 
of  all  men  in  the  daily  affairs  of  life.  The 
presumption  of  a  fact  is  the  conclusion  drawn 
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in  the  silence  of  all  positive  proof,  from  such 
existing  circumstances  as  common  experience 
shows  ordinarily  to  accompany  or  follow  the 
fact  presumed.  One  of  the  greatest  of  modern 
civilians  has  condensed  the  whole  philosophy 
of  presumptive  evidence  into  a  definition  of 
six  words:  "Pretumptio,  ex  eo  quod  plerumque 
fit."  Cujas  as  quoted  by  Pothier.  Every  well 
grounded  presumption,  then,  is  but  an  infer 
ence  of  the  understanding  from  the  common 
observation  of  life  and  the  usual  motives  and 
conduct  of  mankind.  It  bears  the  same  char- 
acter in  the  law,  being  there  nothing  more 
476*  J  than  the  same  inference  *of  the  under 
standing  thrown  into  the  form  of  a  legal  rule 
and  sanctioned  by  former  judicial  decision. 
Thus,  where  no  interest  has  been  paid  on  a 
bond,  and  no  demand  proved  thereon  for  20 
years,  it  would  be  a  natural  inference  of  the 
understanding,  that  it  was  highly  probable  ac- 
cording to  the  common  course  of  human  deal- 
ings, that  the  debt  had  in  some  way  been  dis- 
charged or  settled  or  voluntarily  given  up. 
Accordingly,  courts  will  recommend  it  to  the 
jury  to  presume  that  it  was  discharged.  What 
was  the  conclusion  of  probability  in  particular 
cases,  at  first,  has  now  been  made  by  decision 
a  legal  rule. 

How  the  doctrine  of  prescription  grows  out 
of  the  presumption  of  reason,  cannot  be  better 
explained  or  expressed  than  it  has  been  by  Ld. 
Chancellor  Erskine,  in  a  beautiful  and  philo 
sophical  opinion,  worthy  of  the  earlier  and 
most  brilliant  days  of  that  eloquent  and  origi 
nal  man.  "The  presumption,"  says  he,  "from 
length  of  time,  stands  upon  clear  principle;  it 
is  built  upon  reason,  the  nature  and  character 
of  man,  and  the  result  of  human  experience. 
It  resolves  itself  into  this:  that  a  man  will  nat 
urally  use  what  belongs  to  him.  That  is  the 
whole  principle.  It  has  been  said  that  you 
cannot  presume  unless  you  believe.  It  is  be- 
cause there  are  no  means  of  creating  belief,  or 
disbelief,  that  such  general  presumptions  are 
raised  upon  subjects,  on  which  there  are  no 
written  muniments  or  records.  Therefore, 
upon  the  weakness  and  infirmity  of  all  human 
tribunals  judging  of  matters  of  antiquity,  in- 
stead of  belief,  which  must  be  the  foundation 
as  to  a  recent  transaction,  when  the  circum- 
stances are  incapable  of  forming  anything 
like  belief,  the  legal  presumption  holds  the 
place  of  particular  and  individual  belief." 
And  again:  "Mankind,  from  the  infirmity  and 
necessity  of  their  situation,  must,  for  the  pres- 
ervation of  their  rights  of  property,  have  re- 
course to  some  general  principles  to  take  the 
place  of  individual  and  specific  belief,  which 
can  hold  only  as  to  matters  within  our  own 
time,  and  on  which  no  conclusion  can  be 
formed  from  particular  and  individual  knowl 
edge.  Hilary  v.  Watfdns,  12  Ves.,  265. 

It  is  on  such  grounds,  from  the  necessity  of 
some  general  rules  of  property,  from  public 
477*]  policy  requiring  that  long  *user  or 
possession  should  not  be  disturbed,  and  from 
the  ordinary  probability  that  in  most  cases 
where  one  man  has  for  many  years  used  an- 
other's property  with  claim  of  right  to  do  so, 
that  such  claim  was  morally  rightful  at  least, 
if  not  legally  so,  the  doctrine  of  prescription 
as  to  private  rights  was  originally  established 
in  England,  and  has  been  generally  received  in 
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the  American  courts.  But  in  receiving  the 
rule  and  the  authorities  explaining  and  sup- 
porting it,  we  ought  to  go  beyond  the  letter  of 
the  law,  and  to  Took  back  at  the  reasons  on 
which  it  rests,  limiting  or  regulating  or  reject- 
ing it,  as  the  particular  circumstances  of  our 
times  and  country  differ  from  those  of  En- 
gland. This  our  American  courts  have  not  hes- 
itated to  do  in  several  instances,  as  in  varying 
the  terms  of  prescription  in  different  States.  It 
has  accordingly  been  held,  that  the  presump- 
tion of  grant  in  favor  of  ancient  lights  <Im-s 
not  apply  to  buildings  on  the  lots  of  our  rapid!  v 
increasing  cities  and  villages.  Parker  v.  /'^//v, 
19  Wend.,  809;  and  other  cases  of  similar  im- 
port will  be  found  in  the  reports  of  different 
States.  The  same  sort  of  natural  presumption 
of  a  private  right  does  not  always  arise  here, 
as  matter  of  inference,  from  the  same  circum- 
stances in  our  state  of  society  that  they  pro- 
duce in  another.  The  legal  presumption  form- 
ing a  prescriptive  right  ought  to  be  accordingly 
sometimes  modified,  and  American  courts  have 
done  so,  where  it  was  notorious  that  a  pro- 
prietor would  ordinarily,  in  this  country,  per- 
mit his  neighbor  to  have  a  certain  use  of  his 
land  for  light  or  air  for  years,  without  the  re- 
motest idea  of  relinquishing  any  single  right 
himself. 

Then,  how  stands  the  doctrine  of  public  pre- 
scriptive rights?  The  doctrine  of  prescription 
is  applied  with  full  force,  both  in  England  and 
here,  to  public  roads  and  city  streets.  Here, 
this  English  rule  of  prescriptive  right  to  pub- 
lic roads  seems  to  me  to  have  been  wisely 
adopted,  because  its  presumption  is  in  unison 
with  the  experience  of  our  country  and  in  con- 
formity, therefore,  with  the  sound  reasoning 
of  presumptive  or  inferential  evidence.  The 
publicity  of  a  road  or  street,  its  notoriety  of 
use,  the  total  incompatibility  of  any  other  use 
or  occupation  of  the  surf  ace  with  *such  [*478 
a  continued  transit — the  various  interests  of 
parties  which  grow  up  with  reference  to  it,  and 
depend  more  or  less  upon  its  preservation — 
the  benefit  or  convenience  resulting  commonly 
to  the  proprietor  himself;  all  these  circum- 
stances furnish  such  strong  presumptive  proof 
of  a  voluntary  relinquishment  of  all  right  of 
soil  incompatible  with  the  public  transit,  that, 
without  any  legal  rule  or  judicial  authority, 
they  would  be  decisive  with  a  jury  in  19  cases 
out  of  20  as  to  the  owner's  intention.  We  have 
accordingly  adopted  the  decided  law  as  we 
found  it,  converting  the  ordinary  inference  of 
reason  and  observation  into  a  positive  legal 
presumption,  establishing  a  right  by  legal  pre- 
scription. This  presumption  is,  moreover, 
confirmed  by  the  great  convenience  of  the  rule, 
as  well  in  actual  litigation  as  in  the  adjustment 
of  numerous  rights  of  property  dependent 
upon  public  thoroughfares  —  all  of  which 
would  be  uncertain,  if  proof  of  actual  dedica- 
tion was  left  to  be  made  out  by  parol  evidence, 
after  an  enjoyment  of  20  years. 

Can  we  on  this  authority,  and  for  the  same 
reasons,  extend  this  rule  to  the  analogous  case 
of  dedication  of  other  rights  or  easements  in 
land  to  public  use? 

The  first  objection  which  will  occur  to  such 
an  extension  is  the  absence  of  nearly  all  ad- 
judged authority  for  so  doing.  Among  the 
many  English  cases  in  the  law  of  prescription, 
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collected  by  the  industry  of  counsel  or  of  the 
learned  judge  who  pronounced  the  judgment 
of  the  Supreme  Court,  I  find  none  that  carries 
the  public  prescriptive  right  beyond  streets 
and  highways.  Indeed,  the  inference  to  be 
drawn  from  some  of  them  (as  that  of  2  H.  Bl., 
393,  and  especially  Judge  Buller's  opinion),  is 
directly  hostile  to  any  such  doctrine.  Again: 
in  the  numerous  American  cases,  I  find  none 
applying  the  rule  of  prescriptive  evidence  to 
any  dedicated  use  other  than  of  thoroughfares, 
excepting  one  single  case,  that  of  the  decision 
of  the  Supreme  Court  of  Mass,  in  8  Pick.,  304; 
the  high  authority  of  which,  and  the  ability 
and  learning  of  Judge  Wilde's  opinion, I  cheer- 
fully acknowledge.  That  decision  is,  however, 
in  contradiction  to  a  prior  one  of  the  same 
479*]  court,  4  Pick.,  145;  and  *it  otherwise 
stands  alone.  In  the  other  cases  where  dedica- 
tions to  the  public  uses  other  than  that  of 
streets  and  roads  have  been  upheld,  I  find  that 
evidence  of  user  was  not  received  for  the  pur- 
pose of  establishing  a  prescriptive  right  or  le- 
gal presumption  of  prior  dedication,  but  mere- 
ly in  connection  with  other  evidence  to  prove 
actual  dedication,  and  the  acceptance,  occupa- 
tion or  use  under  it  by  those  meant  to  be  ben- 
efited. Long  user  is  not  relied  upon  as  suffi- 
cient prescriptive  legal  evidence  of  dedication, 
but  is  adduced  in  the  same  manner  as  if  it  had 
been  a  claim  resting  upon  a  lost  deed,  where 
use  and  occupation  might  serve  to  corroborate 
other  probable  evidence  of  the  existence  of 
such  an  instrument,  and  show  the  acceptance 
and  the  extent  of  the  right  accruing  under  it. 
Thus  in  the  case  of  the  Lexington  Spring,  Ch. 
J.  Marshall,  after  stating  the  evidence,  thus 
recapitulates:  The  reasonableness  of  reserving 
such  a  spring  for  public  uses,  the  concurrent 
opinion  of  all  the  settlers  that  it  was  reserved, 
the  universal  admission  of  all  that  it  was  never 
understood  that  the  spring  lot  was  drawn  by 
any  individual,  the  early  appropriation  of  it 
to  public  uses,  the  length  of  time  permitted  to 
elapse  without  any  assertion  of  title,  the  fact 
that  the  claimant  drew  another  lot,  etc.,  are 
decisive."  12  Wh.,  583.  Again;  in  the  Cin- 
cinnati case:  "  The  fact  of  the  dedication  to 
public  use,"  says  Judge'. Thompson,  "  is  not  left 
to  conjecture,  from  the  circumstances  that  the 
land  was  enjoyed  for  years  as  a  common  ;  but 
the  actual  dedication  is  established  by  the  most 
probable  and  certain  evidence."  6  Pet.,  438. 
So  in  the  Vt.  cases,  11  Vt.,  480;  6  Id.,  355, 
there  was  evidence,  parol  or  documentary,  that 
the  land  had  been  set  apart,  and  the  evidence 
of  user  went  to  support  this,  and  to  show  pub- 
lic acceptance. 

Is  there,  then,  in  the  silence  of  authority, 
anything  in  the  reason  of  the  matter  to  raise 
such  a  presumption  of  dedication  upon  evi- 
dence of  long  user  in  a  case  like  the  one  before 
us. 

The  ordinary  state  of  society  among  us,  and 
our  manner  and  habits  as  influenced  by  our 
extensive  territory  and  thinly  scattered  popu- 
lation; our  equality  of  condition;  the  extent  of 
vacant  laud  even  in  the  vicinity  of  large  towns; 
48O*]  *the  distance  or  absence  of  many  pro- 
prietors; the  small  comparative  value  of  much 
land  for  present  purposes,  which  the  owner 
often  rates  highly  for  its  future  and  contingent 
purposes;  the  frequency  of  permitted  uses  of 
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land  such  as  in  other  countries  would  be  jeal- 
ously guarded  from  intrusion,  the  familiarity 
with  which  permission  is  presumed,  and  leave 
taken  as  a  matter  of  course,  and  this  without 
complaint  or  offense,  all  combine  to  exclude 
such  a  presumption.  If  an  owner  of  the  shore 
permits  it  to  be  occupied  every  year  by  a  tem- 
porary deposit  of  timber,  in  rafts,  as  we  often 
see  along  our  rivers,  if  a  vacant  field  near  a 
village  is  used  for  years  as  a  parade  ground  for 
the  militia,  or  a  play  ground  for  school  boys, 
who  amongst  us  would  infer  from  those  facts 
that  the  proprietor  had  actually  and  designed- 
ly relinquished  his  property  to  the  public  for 
those  uses?  Who  could  consider  proof  of  such 
use  for  20  years,  even  connected  w  ith  a  vague  no- 
tion of  right  in  those  who  thus  used  insufficient 
evidence  of  an  actual  abandonment  of  the  land 
to  the  public,  whilst  the  owner  still  continued 
to  exerctee  over  it  all  the  other  evidences  and 
rights  of  property? 

This  is  not  what  commonly  happens  here. 
It  is  not  that  "  quod  plerumque  fit,"  according 
to  the  civil  law  definition.  Every  day's  ex- 
perience here  shows  the  contrary.  Such  per- 
mitted use  of  shores  or  vacant  grounds,  is  al- 
lowed for  years  without  the  slightest  idea  of 
an  actual  surrender  of  any  rights  of  property. 
Actual  and  formal  grants  of  land  to  public 
uses  are  common  enough  with  us.  But  the 
mere  circumstances  of  use  by  other  persons 
occur  a  thousand  times  without  any  such  sur- 
render. It  ought  not,  therefore,  to  be  pre- 
sumed from  them,  with  us,  as  if  they  were  its 
usual  and  certain  accompanying  indications. 

It  is  then,  not  only  from  the  absence  of  legal 
authority,  but  moreover  and  especially  from 
the  absolute  improbability  of  any  such  pre- 
sumption in  this  and  similar  cases,  that  I  must 
reject  the  idea  that  a  prescriptive  right  in  the, 
inhabitants  of  the  State  can  be  acquired  mere- 
ly by  common  user  of  land  for  other  purposes 
than  those  of  roads  and  streets.  Nor  can  I  per- 
ceive the  same  necessity  or  good  policy  in  al- 
lowing mere  prescriptive  public  rights  in  such 
cases  that  *there  is  for  applying  the  [*481 
doctrine  to  highways.  The  balance  of  public 
utility,  in  my  judgment,  inclines  the  other  way. 
Landing-places,  watering-places,  open  grounds 
in  towns  and  villages,  are  all  of  that  nature, 
that  the  proprietor  may  permit  others  to  use 
them  to  a  great  extent  without  lessening  his 
own  use  or  enjoyment.  It  is  neither  just  or  poli- 
tic to  make  such  liberal  permissions,  hazard- 
ous to  the  rights  of  property.  I  fully  agree 
with  Judge  Cowen,  that  "considering  our  ex- 
tensive lines  of  coast,  lakes  and  rivers,  the  long 
public  enjoyment  of  landings  on  mere  court- 
esy, and  under  the  notion  of  mere  license,  rev- 
ocable when  the  resort  should  become  incon- 
venient; considering  like  circumstances  in  re- 
spect to  other  objects — watering-places  at  the 
shore,  and  in  creeks,  springs  and  wells,  a  rule 
of  law  which  should  admit  the  possibility  of 
turning  such  enjoyment  into  prescriptive  and 
absolute  right  on  the  part  of  the  public  would 
open  a  field  of  litigation,  which  no  community 
could  endure.  What  is  still  worse  in  a  moral 
point  of  view,  would  be  perverting  neighbor- 
hood forbearance  and  good  nature  to  the  de- 
struction of  important  rights."  In  addition  to 
these  considerations,  the  peculiar  character  of 
our  institutions  and  legislation  afford  another 
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and  most  cogent  argument  against  extending 
the  legal  rule  of  public  prescriptive  right  be- 
yond the  limit  which  it  has  already  reached. 
There  is  no  necessity  of  public  convenience 
that  demands  it.  whilst  private  convenience 
and  individual  rights  might  often  be  severely 
injured.  Nothing,  as  the  experience  of  every 
winter's  legislation  shows  us,  is  more  easy  than 
for  the  public  to  obtain  by  law  such  a  right  to 
an  easement,  enjoyment  or  general  use  of  prop 
erty,  as  any  considerable  number  of  citizens 
find  useful  or  desirable,  by  means  of  law  and 
of  payment  of  an  adequate  compensation.  This 
may  often  be  obtained  under  existing  laws,  as 
those  for  city  or  local  improvements,  paid  for 
by  assessments;  or  it  may  be  done  by  special 
law  passed  on  petition,  when  if  the  public  in- 
terests demand  it,  the  interest  of  the  individ- 
ual must  yield,  provided  an  adequate  compen- 
sation be  secured.  In  every  such  case,  full 
justice  may  be  done  to  the  individual;  whilst 
the  existence  of  the  mere  public  prescriptive 
482*]  right  growing  out  of  good  *natured  or 
careless  permission,  would  commonly  work 
great  hardship  and  wrong. 

My  whole  view  of  the  doctrine  is  according- 
ly this:  all  sorts  of  easements  and  rights  to  en- 
joyment of  land,  whether  of  use  or  of  pleasure, 
which  may  be  acquired  by  an  individual  by 
grant  or  prescription,  may  also  be  acquired  by 
the  public  by  actual  dedication;  and  that  the 
public  right,  when  acquired,  stands  on  the 
same  ground  as  the  right  to  streets  and  roads. 
But,  excepting  only  the  case  of  roads  or  streets, 
such  dedication  cannot  be  presumed  as  a  mere 
legal  inference  from  a  prescriptive  user,  but 
should  be  proved  to  have  been  made  by  writ- 
ing or  by  public  and  unequivocal  declarations 
or  acts;  that  the  evidence  of  user  is  good  only 
Bto  show  that  such  dedication  was  accepted  and 
'enjoyed,  and  to  corroborate  or  explain  other 
evidence  or  probabilities.  This  is  not  precisely 
the  doctrine  of  the  Supreme  Court,  but  it  cov- 
ers the  decision  made  under  their  direction  by 
the  judge  at  the  second  trial,  "  that  the  public 
could  not  acquire  any  right  by  user  to  the 
landing  in  question,"  to  which  the  defendant 
below  excepted. 

On  the  other  points  of  local  law  I  adopt  the 
construction  and  conclusions  of  the  Supreme 
Court,  and  shall,  therefore,  vote  for  affirming 
their  decision. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  who  had  heard  the  argument, 
with  the  exception  of  the  PRESIDENT  of  the 
Senate,  and  Senators  Furman,  Maynard  and 
Works,  voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 20  Wend.,  111. 

Same  case— 22  Wend.,  559. 

Public— Prescriptive  right  in  favor  of  and  against. 
Cited  in— 2(i  \\Vnd. ,  ra;  6  N.  Y..  553;  1  Trans.  App., 
13»  ;  6  Barb.,  271 ;  14  Barb.,  521;  18  Barb.,  219;  33  How. 
Pr.,  47 :  30  Ind.,  300 ;  33  N.  J.  I,..  227. 

Dedication.  Cit«-d  in  f.  Hill,  HI  :  I'.'  N.  Y..  :.v,l  :  1 
Hun,  498 ;  15  Hun.  570;  11  Barb.,  462 ;  39  Barb.,  503 ;  41 
Barb.,  135;  33  How.  Pr.,  47;  2  Abb.  N.  C..  402;  21 
Mich.,  241  ;  33  N.  J.  L..  227. 

Easement.  Cited  In— 70  N.  Y.,  422;  4  Hun.  420;  9 
Hun,  534;  28  Hun.  498:  18  Barb.,  529;  6  T.  &  C.,  290; 
12  Allen,  461 ;  23  Ohio  St.,  619 ;  53  Pa.  St.,  209 ;  74  Pa. 
St.,  33. 
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'DARLING  ET  \i,.t  Appellants,  [*4H:$ 

AND 

ROGERS  &  8AGORY,  Respondents. 

Uses  and  Trusts — Statute — Assignment  of  Real 
fatate  in  Trust,  to  Sell  or  Mortgage  for  Benefit 
of  Creditors —  Validity  of— Trust  to  Mortgage, 
Void — Mortgage  to  Pay  Charges  upon  Land. 

An  assignment  of  real  estate  for  the  benefit  of 
creditors,  upon  trust,  to  sell  or  mortgage  the  same 
and  apply  the  proceeds  to  the  payment  of  debts,  is  a 
valid  instrument  under  the  Statute  of  Uses  ami 
Trusts  as  to  the  trust  to  sell,  notwithstanding  tluit 
the  trust  to  mortgage,  being  for  the  benefit  <>l  <-n  d- 
itors  at  large,  is  void.  The  rule  ut  re*  magis  valeat 
qufim  pereat  governs  in  such  a  case,  and  appli<  -  :t- 
well  where  what  is  void  is  declared  so  by  statute,  as 
when  it  is  so  at  common  law,  unless  the  prohibit- 
ory enactment  declares  that  the  deed  by  which  the 
thing  be  done  shall  be  void. 

It  seems  that  bad  the  trust  to  mortgage  been  cre- 
ated for  the  purpose  of  raising  funds  to  pay  charges 
upon  the  land,  such  as  judgments  and  mortgages,  it 
would  have  been  held  valid. 

Citations-1  R.  S,  722,723,  728, 729,  2d  ed..  sees.  45,55, 
56,  60 :  2  R.  S.,  359,740,  sec.  8, 2d ed.;  Hob.,  277;  1  V« -ni ., 
141;  Willes,  682,  684;  2  Wils..  75,  78  ;  Shep.  Touch. ,82, 
83,  87,  Rule  5 ;  1  Co.,  76 ;  2  Marsh.,  61 :  6  Taunt.,  359 : 
Jac.  L.  Die.,  Charge;  Toml.  L.  Die.;  14  Wend.,  285:  fr 
Paige,  318 ;  2  Cowp.,  657  ;  3  Kent,  Com.,  346,  n.  2. 

A  PPEAL  from  chancery.  Nov.  12,  1836,' 
-Q-  Thomas  Darling  made  an  assignment  of 
all  his  real  and  personal  estate  to  Leonard  Kip 
and  Joseph  F.  Darling,  and  accompanied  the 
assignment  with  five  deeds  of  the  same  date, 
conveying  specific  parcels  of  real  estate  to  his 
assignees,  which  deeds  were  executed  by  him 
and  his  wife.  The  property  assigned  and  con- 
veyed by  a  schedule  accompanying  the  papers 
was  valued  at  $94,724.  In  the  assignment  it 
was  stated,  that  the  object  of  the  assignor  in 
its  execution  was  to  make  over  and  secure  to 
his  creditors,  or  to  the  assignees  in  trust  for 
them,  all  his  estate  real  and  personal.  The 
trusts  declared  were  that  the  assignees  should, 
with  all  due  diligence,  sell  and  dispose  of  the 
estate,  real  and  personal,  at  auction  or  private 
sale,  for  the  most  moneys  that  could  be  gotten 
for  the  same,  or  to  mortgage  the  real  estate,  or 
any  part  thereof,  as  they  should  deem  most  ad- 
visable and  best  calculated  to  be  the  most  pro- 
ductive and  advantageous  ;  and  collect  the 
debts;  and,  from  the  proceeds  after  deduct- 
ing costs,  charges  and  expenses,  pay  certain 
preferred  creditors,  whose  debts  were  cli- 
mated at  $70,082.48,  and  with  the  residue  of 
the  proceeds  pay  and  satisfy  the  remaining 
creditors  of  the  assignor.  Then  followed 
a  power  of  attorney  to  the  assignees  to  col- 
lect debts.  In  Oct.,  1837,  the  respondents 
filed  a  creditors' bill  in  the  Court  of  Chancery, 
alleging  the  obtaining  of  a  judgment  in  their 
favor  and  *a  return  of  nulla  bona.  etc.,[*484 
and  charging  the  assignment  of  Nov.  12,  1886, 
to  be  fraudulent,  praying  a  discovery,  that  the 
assignment  might  be  declared  void  and  a  re- 
ceiver appointed,  and  also  praying  for  an  in- 
junction restraining  the  assignor  from  dispos- 
ing of  any  of  his  property,  and  restraining 
the  assignees  from  selling,  mortgaging  or 
otherwise  incumbering  the  property  assigned 
to  them,  or  parting  with  the  same  in  any 
way,  until  the  order  of  the  court.  The  as- 
signor and  assignees  put  in  separate  answers, 
acknowledging  the  assignment,  but  denying 
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all  fraud, etc.  In  Apr.,  1838, a  motion  was  made 
by  the  complainants  below  for  the  appoint- 
ment of  a  receiver,  and  at  the  same  time  a  mo- 
tion was  made  by  the  defendants  to  dissolve 
the  injunction  which  had  been  granted  accord- 
ing to  the  prayer  of  the  bill.  The  Chancellor 
thereupon  made  an  order  adjudging  and  de- 
claring that  no  estate  in  the  real  property  of 
Thomas  Darling  vested  in  the  assignees  by 
virtue  of  the  assignment  and  conveyances  exe- 
cuted to  them,  and  made  a  reference  to  a  mas- 
ter to  appoint  a  receiver  of  the  rents  and  prof- 
its of  the  real  estate,  authorizing  him  to  exe- 
cute leases,  and  requiring  the  assignees  to  give 
their  assent  to  the  leases.  As  to  the  motion  to 
dissolve  the  injunction,  the  Chancellor  denied 
it  as  respected  the  assignor,  and  in  respect  to 
the  assignees,  modified  it  as  it  regarded  the  real 
estate  so  far  as  to  authorize  the  assignees  to  sell 
the  real  estate  in  case  the  receiver  approved 
the  sale;  the  purchase  money  to  be  deposited 
in  a  trust  company,  and  in  case  of  sales  on 
credit,  the  bonds  and  mortgages  to  be  taken  in 
the  name  of  the  assistant  register  and  deposited 
with  him.  In  respect  to  the  personal  property 
assigned,  the  injunction  was  wholly  dissolved. 
From  the  order  thus  made  the  assignor  and  as 
signees  respectively  appealed.  The  appeal  was 
argued  in  this  court  by, 

Messrs.  A.  L.  Robertson  and  S.  Ste- 
vens, for  the  appellants,  who  argued  that 
fraud  being  denied  and  not  proved,  the  assign- 
ment was  valid  unless  rendered  void  as  creat- 
ing a  trust  not  authorized  by  the  statute.  The 
general  object  of  the  assignment  in  respect  to 
the  real  estate  was  to  convert  it  into  money  for 
485*]*the  benefit  of  creditors,  and  to  accom- 
plish that  intent  the  assignees  were  authorized 
by  the  assignment  to  sell  or  mortgage  the  prop- 
erty. Both  trusts  were  valid  within  the  provis 
ions  of  the  statute.  The  trust  to  sell  is  indis- 
putable, and  the  trust  to  mortgage  is  equally 
so  when  conferred  to  be  exercised  for  the  ben- 
efit of  creditors.  But  if  otherwise,  the  latter 
trust  cannot  destroy  the  former;  only  that  trust 
which  is  unauthorized  is  void,  and  that  which 
is  authorized,  viz.:  the  trust  to  sell,  remains. 
They  further  argued  that  if  the  assignment 
should  be  deemed  void  as  creating  a  trust  not 
authorized  by  the  statute,  it  is  valid  as  creating 
a  power  in  trust,  and  if  so,  the  Chancellor  erred 
in  directing  the  property  to  be  placed  in  the 
hands  of  a  receiver;  and  if  the  authority  to 
mortgage  is  not  authorized  either  as  a  trust 
or  power  in  trust,  and  the  trust  to  sell  falls 
with  it,  then  the  interest  of  the  cestuia  que  trust 
in  the  lands  is  converted  into  a  legal  estate. 
They  also  insisted  that  the  decretal  order  was 
erroneous  in  assuming  jurisdiction  for  the 
Court  of  Chancery,  in  a  case  where  fraud  could 
not  be  assumed,  to  apply  the  real  estate  of  a 
judgment  debtor  to  the  satisfaction  of  the  judg- 
ment; and  was  also  erroneous  in  compelling 
the  assignees  to  use  the  estate  granted  to  them 
to  protect  leases  made  by  the  receiver. 

Mr.  F.  B.  Cutting,  for  the  respondents, 
submitted  and  insisted  upon  the  following 
points: 

I.  The  express  trust  contained  in  the  assign- 
ment to  sell  or  mortgage  the  real  estate^  as- 
signed for  the  benefit  of  creditors,  is  prohibited 
by  the  article  of  the  Revised  Statutes  relative 
to  Uses  and  Trusts. 
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II.  The  express  trust  to  mortgage  the  as- 
signed property,   being  an  express  trust  not 
authorized  by  the  Revised  Statutes,  no  estate 
vested  in  the  trustees  by  the  assignment. 

III.  The  absolute  conveyances  of  the  land 
executed  at  the  time  of  the  assignment,  by 
Thomas  Darling  and  his  wife,  if  considered  as 
a  part  of  the   assignment,  conveyed  no  title 
whatever  to  the  trustees.  If  considered  as  sep- 
arate and  distinct  instruments,  they  are  void  as 
against  the  complainants,  being  absolute  con- 
veyances of  the  debtor's  property,  without  con- 
sideration. 

*IV.  The  assignment  was  an  attempt  [*486 
by  a  debtor  in  failing  circumstances  to  place 
his  property  beyond  the  reach  of  creditors,  by 
creating  a  trust  estate  in  the  hands  of  his  as- 
signees, which  would  operate  to  delay  and  hin- 
der the  collection  of  debts.  The  assignment  is 
for  this  reason  void  as  against  the  complainants. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Justice  Gowen.  I  am  inclined  to  think 
that  the  only  question  necessarily  involved  in 
the  order  appealed  from,  relates  to  the  validity 
of  the  assignment  from  Thomas  Darling.  This 
must  be  taken  to  have  been  executed  with  per- 
fect integrity  of  purpose,  for  fraud  is  denied 
by  the  answers,  and  there  is  no  proof  to  estab- 
lish its  existence  ;  nor  can  it  be  inferred  from 
the  character  of  the  deeds  by  which  the  assign- 
ment was  effected.  These  were  executed  with 
the  requisite  solemnity,  and  were  sufficient  in 
form  to  transfer  all  Darling's  interest  in  his 
real  and  personal  property.  The  trust  declared 
was,  it  is  admitted,  valid  in  respect  to  the  per- 
sonal estate;  and  would  have  been  equally  so 
of  the  real  estate,  for  the  purpose  of  selling  it, 
had  it  been  confined  to  that.  The  1  R.  S.,  722. 
723,  2d  ed..  sec.  55,  of  the  article  concerning 
uses  and  trusts,  allows  express  trusts:  1.  "To 
sell  lands  for  the  benefit  of  creditors;  2.  To 
sell,  mortgage  or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of  satisfying  any 
charge  thereon;"  and  by  the  previous  section, 
45,  uses  and  trusts,  except  as  authorized  and 
modified  by  that  article,  are  abolished.  The 
article  nowhere  authorizes,  in  terms,  an  ex- 
press trust  to  mortgage  lands  for  the  benefit 
of  creditors;  and  though,  as  a  general  rule,  a 
trust  to  sell  laud  and  distribute  the  proceeds 
shall  be  construed  liberally,  and  might  include 
a  power  to  mortgage,  yet,  when  the  two  subdi- 
visions cited  are  read  in  connection,  there  is 
great  difficulty  in  saying  that  the  Legislature 
did  not  here  use  the  former  words  in  their 
strict  sense,  which,  when  applied  to  lands 
would  only  confer  the  power  to  give  a  deed  of 
bargain  and  sale.  In  the  very  same  section,  in- 
deed the  same  sentence,  the  words  "sell  and 
mortgage"  are  evidently  used  to  express  differ- 
ent *meauings;  though  applied  to  the  [*487 
same  subject,  and  employed  for  the  same  gen- 
eral object,  the  distribution  of  the  proceeds.  I 
am,  therefore,  inclined  to  think  that  the  as- 
signment failed  in  the  attempt  to  raise  a  trust 
for  mortgaging  these  lauds.  It  was  among  the 
express  trusts  which  were  abolished  by  the 
45th  section ;  and  perhaps  it  would  not  vary 
the  result  in  the  present  stage  of  the  cause, 
should  we  think  the  attempt  might  avail  as  a 
power  in  trust. 
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My  opinion  is,  that  it  cannot  be  allowed  as 
an  express  trust.  But  then  the  more  material 
inquiry  arises,  whether  a  failure  in  this  partic- 
ular  shall  destroy  the  whole  deed.  The  same 
in-trument  is  employed  to  convey  both  the  per 
sonal  and  real  property.  I  speak  in  the  singu- 
lar, for  all  the  deeds  are  but  one  instrument. 
The  law  allows  the  trust  to  be  valid  in  respect 
to  the  personal  property;  and  the  learned  Chan- 
cellor himself  does  not  disturb  this  in  the  bands 
of  the  assignees.  The  same  breath  created  a 
trust  equally  legal  in  respect  to  the  real  estate, 
a  trust  to  sell  for  the  benefit  of  creditors.  So 
far  the  assignor  had  complete  power,  and  he 
exercised  it.  He  conveyed  his  real  and  per- 
sonal estate,  in  trust  to  be  sold,  and  have  the 
proceeds  distributed  among  his  creditors.  The 
whole  is  one  trust  created  by  the  same  words. 
The  assignment  is  thus  complete.answering  to 
the  intent  of  the  parties  and  legally  operative. 
It  is  admitted  to  be  honest  and  conscientious. 

But  a  clause  has  found  its  way  into  this  in- 
strument, by  which  it  is  declared,  not  only 
that  the  assignees  may  sell  the  real  and  per- 
sonal property,  and  collect  debts  aad  distribute 
the  proceeds  in  payment  of  creditors  ;  but  the 
scrivener  has  added,  what  is  perfectly  void, 
that  the  trustees  may  also  in  their  discretion 
mortgage  that  part  of  the  property  which  lies 
in  the  shape  of  land;  and  this  is  interposed  as 
an  objection,  to  subvert  the  whole  transaction. 
I  mistake.  The  nullity  is  admitted  to  be  in- 
noxious, with  regard  to  one  part  of  the  trust 
clause  to  sell — that  is  left  to  operate;  but  over 
the  other  half  it  is  said  to  come  like  a  paralysis, 
rendering  the  assignment  wholly  inoperative 
with  regard  to  the  real  estate.  The  addition  is 
innocent  in  its  own*  nature,  and  was  probably 
inadvertent,  arising  from  the  scrivener's  fol- 
488*]  lowing  *old  precedents.  The  power  to 
mortgage  is  generally  but  a  matter  of  form  in 
these  assignments  for  the  benefit  of  creditors  ; 
for  no  one  supposes  that  anything  short  of  a 
sale  for  the  full  value  will  answer  the  exigency 
of  the  case;  and  the  Legislature,  unwilling  to 
multiply  idle  trusts,  took  away  the  power  to 
sanction  a  mortgage  by  way  of  express  trust. 
I  can  think  of  no  other  motive;  for.under  pos- 
sible circumstances,  a  trust  to  mortgage  might 
be  proper.  But  the  whole  is  a  mere  question 
of  authority.  The  debtor  has  given  a  deed  with 
trusts  which  are  perfectly  valid  to  a  certain  ex- 
tent; he  has  completely  exhausted  the  power 
conferred  by  law  in  raising  a  trust  to  sell;  and 
the  question  is  whether,  because  in  one  idle 
particular  he  happens  to  have  gone  beyond  his 
strength,  and  failed,  everything  that  is  well 
done  must  fail  with  it.  I  think  all  must  agree 
that  there  is  nothing  in  the  nature  of  things 
which  calls  for  such  a  result.  No  authority  was 
cited  on  the  argument;  none  by  the  learned 
Chancellor,  in  the  course  of  his  opinion, giving 
the  least  countenance  to  the  doctrine  that  the 
provisions  in  a  deed  which  are  in  themselves 
available  shall  be  frustrated  by  any  effort  of 
the  grantor  to  create  a  right,  or  impose  a  con- 
dition or  restriction,  which  is  void ,  as  being  be- 
yond his  legal  power.  I,  therefore,  feel  author- 
ized to  say  there  is  no  such  authority.  It  shall 
be  my  business  to  show  that  there  are  several 
the  other  way.  I  know  of  none  which  gives 
the  least  color  to  the  objection  which  is  raised 
against  this  deed  operating.as  far  as  its  provis- 
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ions  are  lawful;  and  from  the  great  number  of 
authorities  which  go  to  support  it,  I  feel  au- 
thorized to  infer  that  there  is  no  book  of  the 
law  which,  when  correctly  understood,  ought 
to  leave  us  in  doubt. 

The  principle  on  which  judges  are  called  to 
act  in  regard  to  all  con  tracts  and  assurances  is, 
ut  res  magi*  valeat  quam  pereat;  that  is  to  say, 
the  instrument  in  question  should  rather  be 
made  available  than  suffered  to  fail.  But  I  do 
not  propose  to  detain  the  court  with  analogies 
drawn  from  this  rule,  as  applied  to  instruments 
of  a  character  other  than  that  which  is  under 
consideration.  That  the  maxim  is  applicable 
to  every  sort  of  writing  by  which  legal  rights 
*are  created  or  transferred,  may  serve  [*48J> 
to  admonish  this  high  tribunal  of  the  great 
danger,  under  any  circumstances,  to  be  appre- 
hended, of  weakening  its  force  or  narrowing 
the  sphere  of  its  operation ;  but  the  case  in  hand, 
which  raises  the  inquiry  upon  a  deed,  will,  I 
think,  be  found  entirely  disposed  of  by  the 
force  of  direct  authority.  Before  going  to  that, 
however,  I  will  call  the  attention  of  the  court 
to  the  general  direction  which  the  statute  has 
given  to  us.  The  2  R.  S.,  740,  sec.  2,  2d  ed., 
directs,  that  "In  the  construction  of  every  in- 
strument creating  or  conveying, or  authorizing 
the  creation  or  conveyance  of  any  estate  or  in- 
terest in  lands,  it  shall  be  the  duty  of  courts 
of  justice  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law."  In  framing  this  stat- 
ute, I  have  no  doubt,  the  revisers  had  in  view 
the  remarks  of  Ld.  Ch.  J.  Hobart,  in  the  Earl 
of  Clanrickard's  case,  Hob.,  277.  He  says:  "I 
do  exceedingly  commend  the  judges  that  are 
carious  and  almost  subtil,  astuti  ( which  is  the 
word  used  in  the  Proverbs  of  Solomon,  in  a 
good  sense,  when  it  is  to  a  good  end), to  invent 
reasons  and  means  to  make  acts  according  to 
the  just  intent  of  the  parties, and  to  avoid  wrong 
and  injury  which  by  rigid  rules  may  be 
wrought  out  of  the  act."  This  remark  is  cited 
and  approved  by  Ld.  Ch.  J.  Hale,  in  Creasing  v. 
Scudamore,  1  Vent.,  141,  and  again  by  Willes, 
Ch.  J. ,  in  Roe,  ex  dem.  Wilkinson  v.  Tranmarr, 
Willes,  682,  684;  2  Wils.,  75,  78.  Willes,  Ch. 
J.,  in  the  latter  case  cites  Shep.  Touch.,  82,  83. 
At  page  87  of  that  work,  Rule  5  on  tne  Con- 
struction of  Deeds  is  thus  laid  down  :  that  it 
be  such  "as  the  whole  deed  and  every  part  of 
it  may  take  effect,  and  as  much  effect  as  may 
be  to  that  purpose  for  which  it  is  made,  so  as 
when  the  deed  cannot  take  effect  according  to 
the  letter,  it  be  construed  so  as  it  may  take 
some  effect  or  other."  The  rule  is  well  illus- 
trated in  Bredon's  case,  1  Rep. ,  76,  where  sev- 
eral cases  are  given  of  attempts  to  grant  es- 
tates of  greater  extent  than  the  grantors  had 
power  to  convey,  and  yet  the  grants  were 
held  good  to  the  extent  of  their  power.  Ap- 
ply the  rule  in  Sheppard's  Touchstone.  Here 
is  a  deed  which  conveys  *Thomas  [*49O 
Darling's  estate  in  trust  to  sell  ;  it  then  adds 
a  trust  to  mortgage,  which  is  void.  Sheppard 
says  :  "  Let  it  receive  as  much  effect  as  may 
be  to  that  end  for  which  it  was  made."  Here 
let  it  have  the  effect  to  create  a  trust  to 
sell  for  the  benefit  of  creditors,  though  Dar- 
ling had  no  power  to  say  they  might  also 
mortgage.  This  rule  is  the  same,  whether  the 
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restraint  be  imposed  by  a  statute  or  the  com- 
mon law.  That  was  distinctly  held  in  Doe,  ex 
•dem.  Thompson  v.  Pitclwr,  2  Marsh.,  61;  6 
Taunt.,  359.  There,  a  deed  of  land  was  given, 
iu  respect  to  part  of  which,  it  was  void  by  the 
"Statute  of  Mortmain;  and  it  was,  therefore,  in- 
sisted that  it  was  void  for  the  whole.  Oh.  J. 
•Gibbs  said  it  was  admitted  that  if  the  case 
stood  on  the  common  law,  the  deed  would  be 
void  as  to  so  much  only  as  fell  within  the  ob- 
jection. He  then  adds:  "The  truth  is,  there  is 
no  difference  between  a  transaction  illegal  at 
•common  law,  and  by  statute;  and  the  objec- 
tion being  that  this  deed  conveys  property  in  a 
way  that  is  prohibited,  whether  by  the  common 
law  or  by  statute,  the  construction  is  the  same. 
Taking  it  to  go  no  further  than  as  I  now  state, 
it  follows  that  that  which  conveys  illegally  is 
void,  and  that  which  conveys  legally  is  valid. 
A  statute,  when  it  prohibits  a  thing,  may  go 
further,  and  say  that  the  deed  by  which  it  is 
•done  shall  be  void,  and  then  a  court  of  law 
must  decide  it  is  void  to  all  intents  and  pur- 
poses, because  the  Legislature  has  said  so."  In 
the  case  at  bar,  the  learned  Chancellor  admits 
that  there  is  no  statute  declaring  the  deed  be- 
fore us  totally  void,  because  a  part  of  it  may 
be  inoperative.  On  ,the  contrary,  the  statute 
•expressly  declares,  in  the  spirit  of  the  common 
law,  that  we  shall  carry  deeds  into  effect  ac- 
cording to  the  intent  of  the  parties,  so  far  as 
we  can  see  the  intent,  and  so  far«es  it  is  con- 
sistent with  the  rules  of  law.  This  deed  is  con 
sistent  in  all  except  the  trust  to  mortgage.  The 
Chancellor  so  regarded  it  in  respect  to  the  per- 
sonal estate.  I  think  he  should  also  have  in- 
cluded the  real  estate  and  the  trust  to  sell.  He 
•did  not,  in  my  opinion,  go  far  enough;  and 
therefore,  the  decree  should  be  reversed. 

491*]      *By  Senator    Verplanck.        The 

Chancellor  has  here  adjudged  that  no  estate  in 
the.  real  property  of  Thomas  Darling  vested  in 
his  assignees,  by  virtue  of  the  deed  of  assign- 
ment, and  the  subsequent  conveyances  made 
<o  them.  The  assignment  was  in  trust,  "to  sell 
or  mortgage  this  real  estate  as  the  assignees 
should  deem  most  advisable  and  productive," 
for  the  benefit  of  creditors.  The  Chancellor  con- 
siders the  express  trust  to  mortgage  the  as- 
signed property  as  a  trust  prohibited  by  the 
Revised  Statutes,  and  that,  therefore,  no  estate 
vests  in  the  trustees  by  this  assignment.  Upon 
the  fullest  examination  I  have  been  able  to  give 
to  the  subject,  I  have  come  to  a  different  con- 
clusion, and  hold  that  the  assignment  is  good 
and  should  be  sustained. 

There  are  two  separate  and  distinct  grounds 
upon  which  I  rest  this  opinion,  either  of  which 
I  deem  sufficient  to  sustain  the  assignment,  and 
I  consider  both  of  them  as  solid. 

I.  The  trust  to  sell,  for  the  benefit  of  credit- 
ors, is  provided  for  by  the  first  provision  of 
section  55,  of  the  article  "Of  Uses  and  Trusts." 
1  R.  S.,  728.  "Express  trusts  may  be  created 
for  either  of  the  following  purposes:  1.  To  sell 
lands  for  the  benefit  of  creditors."  The  trust 
mortgage,  I  regard  as  equally  good  under  the 
second  head  of  this  section.  "2.  To  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  any  charge 
thereon."  The  word  "charge,"  in  its  legal  ac- 
ceptation, has  a  very  broad  meaning.  It  in- 
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eludes  payments  charged  upon  land  by  devise, 
as  legacies  ;  those  by  deed,  as  rents,  annuities 
and  mortgages  ;  those  by  operation  of  law  for 
public  purposes,  as  taxes  and  assessments  ; 
those  by  effect  of  law,  in  private  suit,  as  judg- 
ments. In  the  dictionaries  and  digests  of  the 
common  law,  by  no  means  the  best  expound- 
ers of  the  reason  of  the  law,  but  of  necessity 
the  best  interpretators  of  its  vocabulary,  the 
word  "  charge  "  is  used  in  this  latitude.  I  cite 
Jac.  L.  Die.,  word  "Charge,"  and  refer  to  the 
authorities  there  enumerated.  "Lands  may  be 
charged  divers  ways,  as  by  grant  of  rent  out  of 
it,  by  statutes,  by  judgments,  conditions, "etc. 
See,  also,  Toml.  L.  Die.,  to  the  same  effect.  I 
cite  these  legal  lexicographers,  in  preference  to 
what  on  other  points  would  be  higher  author- 
ity, *because  they  show  the  general  [*492 
and  familiar  legal  use  of  the  word  "charge," 
before  and  at  the  time  of  the  enactment  of  our 
statute.  Our  Revised  Statutes  apply  it  in  the 
same  way,  especially  as  to  judgments,  thus  af- 
fording the  best  interpretation  of  the  legisla- 
tive meaning  of  the  word  in  the  article  now 
under  consideration.  "All  judgments  hereafter 
rendered  in  any  court  of  record,  shall  bind  and 
be  a  charge  upon  the  lands,  tenements,  real  es- 
tate and  chattels  real,  of  every  person,  against 
whom  any  such  judgment  shall  be  rendered." 
2R.  S.,  359. 

It  appears  from  the  case,  it  being  alleged  by 
the  assignees  and  not  contradicted, that  besides 
the  judgment  of  the  respondents,  there  were 
other  and  prior  judgments  to  a  large  amount 
against  Darling,  all  being  by  law  charges  upon 
his  real  estate.  A  schedule  annexed  to  the  as- 
signment, and  referred  to  in  it,  also  mentions 
a  mortgage  of  $10,000  charged  upon  a  part  of 
the  lands.  Now,  the  satisfying  of  such  judg- 
ments seems  to  be  a  valid  purpose  for  a  trust. 
So,  too,  might  be  the  paying  of  a  mortgage, 
covering  a  large  salable  property,  by  means  of 
a  new  one,  or  a  part  of  the  same  real  estate.or 
on  better  terms  of  time  or  interest. 

The  Chancellor  has  said,  "that  in  the  case  of 
trusts  to  sell  or  mortgage  lands  for  the  benefit 
of  legatees,  or  to  satisfy  charges  thereon,  the 
Legislature  has  been  careful  not  to  vest  the 
legal  estate  in  the  trustee,"  citing  1  R.  S.,  729, 
sec.  56.  I  do  not  so  read  the  statute.  There 
are  various  sorts  of  trusts  that  may  be  legally 
created  under  the  second  subdivision  of  section 
55,  above  quoted.  Part  of  these  are  trusts 
arising  under  devises,  "  where  the  trust  is  cre- 
ated to  sell  or  mortgage  lands  for  the  benefit  of 
legatees  ;"  to  those,  the  56th  section  referred 
to  by  the  Chancellor  directly  applies,  by  enact- 
ing that  a  devise  of  lands  to  be  sold  or  mort- 
gaged (excepting  certain  cases)  shall  vest  no  es- 
tate in  the  trustees,  but  shall  be  good  only  as  a 
power.  But  the  statute  is  much  broader  than 
this,  in  the  clause  enumerating  the  purposes 
for  which  a  valid  trust  may  be  created.  It  al- 
lows them  to  be  created,  as  we  have  seen,  "  to 
sell  or  mortgage  for  the  purpose  of  satisfying 
any  charge  on  the  lands"  conveyed.  The  lim- 
itation of  the  56th  section  is  confined  to  devises, 
*and  is  an  exception  to  the  more  general  [*493 
rule  prescribed  by  the  statute  in  section  60. 
"Every  express  trust,  valid  as  such  in  its  cre- 
ation, except  as  herein  otherwise  provided, shall 
vest  the  whole  estate  in  the  trustees,  in  law  and 
in  equity,  subject  only  to  the  execution  of  the 
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trust."  The  trust  created  to  sell  for  the  benefit 
of  creditors  generally, being  valid  undoubtedly, 
and  the  express  words  of  the  first  subdivision 
of  section  55,  the  trust  to  mortgage  seems 
equally  valid  for  the  benefit  of  judgment  cred- 
itors, and  the  .satisfying  their  charges  upon  the 
laud, as  well  as  that  of  the  mortgage  mentioned 
in  the  schedule  annexed  to  the  assignment. 

The  only  doubt,  then,  as  to  the  validity  of 
the  assignment,  must  arise  from  the  general 
language  of  the  alternative  direction  to  sell  or 
mortgage,  as  the  assignees  might  deem  most 
advisable.  There  could  be  no  room  for  doubt, 
if  the  trust  had  been  to  sell  for  the  benefit  of 
all  creditors — or  to  mortgage,  if  deemed  more 
advisable  for  satisfying  the  charges  of  judg- 
ment creditors.  But,  on  the  whole,  we  must 
look  to  the  intention  and  legal  effect  of  the  in- 
strument. We  ought  not  to  presume  any  ille- 
gal intent,  where  there  is  an  obvious  meaning 
in  perfect  conformity  with  the  law.  The  dis- 
cretion to  sell  or  mortgage  should  be  taken 
with  reference  to  the  limitations  imposed  by 
the  statute,  restricting  the  mortgage  to  objects 
and  purposes  allowed  and  permitted  ;  some  of 
which  the  pleadings  and  proofs  show  to  have 
actually  existed.  There  is  direct  and  positive 
evidence  that  some  such  purposes  were  in  the 
view  or  intention  of  the  party.  That  is  no  evi- 
dence that  there  were  other  purposes, not  valid 
by  law,  to  which  the  proceeds  of  a  mortgage 
could  be  applied.  Such  an  illegal  intent,  then, 
is  not  to  be  presumed  or  to  be  inferred  from 
the  use  of  too  general  and  inartificial  language. 
I  am  accordingly  satisfied  to  rest  the  decision 
of  the  cause  upon  this  ground  alone. 

II.  But  I  am  equally  clear  as  to  the  validity 
of  the  assignment  upon  another  ground,  wholly 
independent  of  the  first.  Supposing  the  trust 
to  mortgage  to  be  prohibited  by  the  statute,  so 
that  no  estate  vested  under  it,  would  the  effect 
be  to  make  the  instrument  void  as  to  the  real 
494*]  estate,  and  defeat  *a  trust  to  sell,  con- 
fessedly valid  if  it  stood  alone  ?  What  is  the 
operation  of  the  statute  upon  such  an  assign- 
ment, either  upon  separate  and  distinct  trusts, 
or  where  an  alternative  discretion  is  given  as 
to  each  trust  ?  Let  us  presume,  then,  that  the 
trust  to  mortgage  lands  was  bad,  as  not  falling 
within  the  purposes  specifically  enumerated, 
and  that  no  estate  vested  by  it  in  the  trustees. 
Now  the  statute,  sec.  58,  declares,  that  where 
express  trusts  shall  be  created  for  any  purpose 
not  enumerated,  noestateshall  vest  in  the  trust- 
ee. This  provision  the  Chancellor  appears  to 
consider  as  absolutely  prohibitory,  so  that 
whenever  a  void  trust  is  attempted  to  be  cre- 
ated, no  legal  estate  can  be  vested, at  the  same 
time,  for  other  and  valid  trusts.  I  think  not 
so  :  for  that  would  be  to  make  the  statute  con- 
tradict itself.  The  language  of  the  statute 
here  is  merely  negative,  in  its  fair  interpreta- 
tion: "No  estate  shall  vest  in  such  trustee;" 
that  is  to  say,  no  estate  shall  vest  on  such  an 
unauthorized  trust.  But  the  succeeding  section, 
sec.  60,  is  positive  in  its  language  :  "Every  ex- 
press trust,  vaild  as  such  in  its  creation, shall  vest 
the  whole  estate  in  the  trustees  in  law  and  in 
equity.subject  only  to  its  execution."  By  the  in- 
valid trust,  no  estate  is  vested.  The  valid  trust 
"vests  the  whole  estate  in  the  trustees."  This 
interpretation  strikes  me  as  sound  and  natural. 
It  is  consistent  with  the  rest  of  the  statute,  rec- 
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onciling  the  whole,  and  it  meets  the  daily  i  >.i 
griidrs  <>l  Im.-iiK'sK  and  the  necessity  of  giving 
a  beneficial  effect  to  instruments  often  hastily 
drawn,  and  frequently  without  the  Mricit-M 
technical  precision  in  relation  to  the  operation 
of  a  branch  of  law  doubtful,  and  which  under 
any  form  of  jurisprudence  must  In-  ditllcult 
and  intricate. 

There  can  never  be  any  difficulty  in  apply- 
ing this  construction  of  the  statute,  where  the 
two  trusts  are  wholly  separate  though  in  the 
same  instrument;  as  where  part  of  the  land  is 
conveyed  to  one  purpose,  that  being  a  valid 
one,  and  part  to  another  and  an  invalid  one.or 
where  the  whole  is  assigned  first  for  a  valid 
trust,  and  that  failing,  to  some  void  purpose. 
But  when  the  purposes  are  in  the  alternative,  or 
when  they  are  mixed  and  complicated  together, 
the  separation  of  the  good  and  the  bad  may  not 
be  obvious,  and  *sometimes  not  possi-  [*4$)5 
ble.  When  the  void  part  is  so  complicated  with 
a  trust  otherwise  valid,  as  to  form  an  essential 
part  of  the  intent  and  object  of  the  person  cre- 
ating it,  it  may  vitiate  the  whole  because  the 
trust  may  be  in  fact  single,  though  composed 
of  several  parts,  one  of  which  is  void.  Thus, 
in  a  trust  to  "  receive  and  pay  over  rents,"  the 
object  is  mainly  the  paying  over  to  the  bene- 
ficiary, and  if  that  is  prohibited  by  law,  the 
whole  subsidiary  trust  fails.  But  as  to  the 
other  separate  or  alternative  dispositions,  the 
doctrine  established  as  to  devises  affords  a  safe 
and  accurate  rule.  This  is,  in  substance,  that 
when  a  will  is  good  in  part  and  bad  in  part,  the 
part  otherwise  valid  is  void,  if  it  works  such  a 
distribution  of  the  estate,  as  from  the  whole 
testament  taken  together  was  evidently  never 
the  design  of  the  testator.  Otherwise, when  the 
good  part  is  so  far  independent  that  it  would 
have  stood,  had  the  testator  been  aware  of  the 
invalidity  of  the  rest.  This  doctrine  was  ap- 
plied in  the  great  case  of  Coster  v.  Lorillard,  in 
this  court,  as  to  certain  religious  or  charita- 
ble devises  or  legacies,  14  Wend.,  265.  So 
Chancellor  Walworth,  in  the  well  known  case 
of  Hawley  v.  James,  states  the  general  rule  to 
be,  that  the  invalidity  of  any  particular  trust, 
interest,  accumulation  or  limitation,  created  by 
will,  does  not  destroy  the  trusts  and  limitations 
which  are  in  themselves  valid, unless  the  latter 
are  so  mixed  up  with  the  illegal  and  void  that 
it  is  impossible  to  sustain  the  one  without  giv- 
ing effect  to  the  other.  5  Paige,  818.  Nor  is 
this  confined  to  devises  ;  the  prevailing  doc- 
trine of  equity  (and  in  many  cases  of  our  com- 
mon and  statute  law  also)  is,  that  when  good 
and  bad  provisions  are  mixed  in  a  deed,  the 
good  shall  be  saved  so  far  as  consistent  with 
probable  intent.  By  our  statutes  no  appoint- 
ment is  void  for  excess,  except  as  to  the  excess 
itself,  and  the  same  is  the  doctrine  of  the  courts 
in  England.  The  execution  of  a  power  may 
be  good  in  part  and  bad  in  part,  and  the  excess 
only  will  be  void.  The  residue  will  be  guod 
when  there  is  a  complete  execution  of  the  pi  >  '.\  i  r 
and  only  a  distinct  and  independent  limita- 
tion unauthorizedly  added,  and  the  bounda- 
ries between  the  sound  part  and  the  excess  are 
clearly  distinguishable  :  as  in  the  case  of  a 
power  to  lease  *for  21  years,  and  the  [*49O 
lease  be  made  for  26  years.  See  Adams  v.  Ad- 
ams, 2  Cowp.,  657,  and  other  authorities  cited 
in  4  Kent,  Com.,  346,  n.  e. 
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In  the  present  case  there  was  a  trust  created 
to  sell  land,  or  part  of  it,  if  the  assignee  should 
deem  it  most  advisable  ;  also  to  mortgage  the 
same,  or  any  part,  if  they  deemed  that  most  ad- 
visable. If  the  latter  power  was  illegal  or  doubt- 
ful this  very  legal  impediment  would  show 
that  they  could  not  deem  it  advisable.  But  at 
any  rate,  the  whole  discretion  and  authority  to 
sell  was  given,  and  it  cannot  be  imagined  that 
if  the  assignor  had  been  advised  of  a  legal 
doubt  as  to  the  second  authority,  the  mortgage, 
and  had  been  induced  to  strike  out  that  clause, 
it  would  have  made  the  slightest  change  in 
his  intention.  One  authority  is  in  no  manner 
complicated  with  the  other,  in  such  wise  that 
the  valid  cannot  be  sustained  without  giving 
effect  to  the  other.  The  better  trust  here,  then, 
must  not  be  disturbed,  though  the  other  be  bad, 
which,  for  reasons  above  stated,  I  think  it  is 
not. 

If  there  is  any  reason  to  apprehend,  as  was 
argued  by  counsel,  that  this  assignment  would 
place  property  by  mortgage  beyond  the  reach 
of  creditors,  by  creating  a  trust  estate  in  the 
hands  of  assignees  out  of  their  reach,  and  op- 
erating to  delay  and  hinder  the  collection  of 
their  just  debts,  such  abuse  might  be  reached 
and  prevented  by  an  injunction  without  re- 
straining the  beneficial  operation  of  the  trust 
to  sell.  If  we  should  then  grant  the  second 
alternative  trust  to  be  void,  yet  I  hold  that  a 
legal  estate  has  been  vested  under  .the  statute 
by  the  valid  part. 

The  only  remaining  question  would  then  be, 
whether  the  remaining  trust,  although  void  as 
such,  be  not  still  valid  and  rightly  executed  as 
a  power  in  trust,  whilst  the  legal  estate  is  in 
the  same  persons  for  another 'object?  The  im- 
pression made  upon  my  mind  on  the  argument 
was  in  favor  of  that  conclusion.  But  I  decline 
giving  any  deliberate  and  decided  opinion  on 
the  subject,  for  several  reasons.  The  Chan- 
cellor has  declined  any  decision  on  that  head;  its 
decision  may  not  be  necessary  for  the  due  execu- 
tion of  the  trust;  the  point  itself,  though  argued 
497*]  before  us,  was  not  the  *prominent  one 
in  the  cause;  nor,  according  to  my  understand- 
ing of  the  law,  at  all  necessary  for  its  decision. 
Under  such  circumstances,  I  prefer  to  avoid 
that  point,  for  I  should  be  sorry  to  see  it  settled 
without  the  greatest  deliberation,  and  on  the 
most  solemn  argument,  as  it  involves  the  right 
construction  of  our  Revised  Statute  of  Powers, 
which  the  learning  and  talent  exhibited  by  the 
revisers  in  amending  and  explaining  the  former 
adjudicated  doctrines,  and  in  introducing  new 
rules  for  the  creation,  interpretation  and  exe- 
cution of  powers,  have  not  freed  from  the  ob- 
scurities and  intricacies  inherent  in  the  subject 
itself. 

I  have  only  to  add,  that  regarding  the  ques- 
tions involved  in  this  cause  as  of  serious  inter- 
est to  our  commercial  community,  I  have  en- 
deavored to  examine  them  on  general  princi- 
ples of  the  construction  of  our  statute,  with 
as  little  dependence  upon  the  peculiar  character 
of  the  cause  as  might  be.  But  it  gives  me 
greater  confidence  in  my  own  general  legal  con- 
clusions when  I  find  that  they  go  to  confirm  an 
assignment  unquestionably  honest  in  its  de- 
sign, and  made  for  just  and  beneficial  purposes. 
If  either  of  my  conclusions  above  stated  are 
correct,  the  Chancellor's  decree  must  fall  en- 
WEND.  22. 


tirely,  as  the  other  directions  and  provisions, 
though  certainly  the  most  prudent  and  equita- 
ble that  could  be  made  on  his  construction  of 
the  law,  depend  entirely  upon  that  construc- 
tion. I  think  that  the  estate  vests  in  the  as- 
signees. If  so,  the  Chancellor's  decree  should 
be  reversed  entirely,  unless,  in  the  opinion  of 
this  court,  it  be  considered  that  the  assignees 
should  be  restrained  from  mortgaging  the  prop- 
erty, either  altogether  or  for  specific  purposes 
of  paying  off  judgments  or  mortgages.  I  am 
for  reversal  in  toto. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court 
present  who  had  heard  the  argument  of  the 
case  answered  in  the  affirmative.  Whereupon, 
the  decretal  aider  of  the  Chancellor  was  reversed, 
and  a  resolution  adopted,  which  was  incorpo- 
rated in  the  decree,  in  these  words:  "It  is 
further  ordered,  adjudged  and  decreed,  that  an 
assignment  of  real  estate  in  trust.to  sell  or  mort- 
gage*^ the  benefit  of  creditors  at  large,  [*498 
is  valid  for  the  purpose  of  selling,  though  void 
for  the  purpose  of  mortgaging;  also,  that  if 
any  of  the  creditors  have  judgments,  mortga- 
ges or  other  charges  on  such  estate,  the  trust 
to  mortgage  is  valid  so  far  as  it  seeks  to  pay  or 
secure  the  same  or  to  mortgage  a  part  of  such 
assigned  estate,  to  pay  such  an  incumbrance 
on  such  part,  though  it  be  void  for  the  purpose 
of  paying  or  securing  creditors  at  large." 

Conveyance  void  in  part— When  effect  witt  be  given 
tn  valid  portion.  Distinguished— 2  Sandf.  Ch.,  635  ; 
36  N.  Y.,  541;  47  Barb.,  175. 

Commented  on— 8  Paige,  119. 

Reviewed— 4  Sandf.,  295. 

Explained— 2  Trans.  App.,  375 ;  9  Leg.  Obs.,  125. 

Cited  in-24  Wend.,  665,  666 ;  1  Hill,  463  ;  9  Paige, 
117, 118, 528 ;  2  Barb.,  Ch.,  519 ;  1  Sandf.  Ch.,  6,  339 :  3 
Sandf.  Ch.,  108 ;  9  N.  Y.,  339 ;  15  N.  Y.,  124 ;  17  N.  Y., 
576 ;  36  N.  Y.,  548 ;  43  N.  Y.,  384 :  2  Trans.  App.,  352;  4 
Barb.,  284  ;  7  Barb.,  595 ;  9  Barb.,  593 ;  27  Barb.,  443 : 
30  Barb.,  322 ;  25  How.  Pr.,  515 :  16  Abb.,  N.  S.,  209 ;  5 
Sandf.,  371 :  1  Bos.,  316:  7  Bos.,  307;  2  Leg.  Obs.,  71;  41 
Mich.,  567,  575. 

Contract— Construction  of —Intent  of  parties  to 
govern.  Cited  in-26  N.  Y.,  71:  34  N.  Y.,  107:  8  Barb., 
150 ;  5  How.  Pr.,  73;  1  Bos.,  316. 


JACKSON  ET  ux.,  Appellant*, 

AND 

EDWARDS  ET  AL.,  Respondents. 

Partition — Sale  of  Real  Estate  by  Master,  under 
Decree  in  Partition  Suit —  Unreasonable  Delay 
— Order  to  Compel  Purchaser  to  Perfect  the 
Purchase  will  Not  be  Made — Dower — Inchoate 
Right  of  Wife  of  Tenant  in  Common  in  Lands 
Ordered  Sold  in  Partition — Grant  of  Estate 
with  General  and  Beneficial  Power  to  Wife  of 
Appointing  the  Fee — Interests  of  the  Children — 
How  Affected. 

Where  real  estate  is  sold  by  a  master  under  a  de- 
cree of  the  Court  of  Chancery  in  a  partition  suit, 
and  there  be  unreasonable  delay  in  perfecting  the 
title,  an  order  compelling  the  purchaser  to  take  the 
title  and  perfect  the  purchase  will  not  be  made. 

The  delay  was  nearly  ten  months ;  and  time,  here, 
was  held  to  be  of  the  essence  of  the  contract. 

Whether  the  inchoate  right  of  dower  of  the  wife 
of  a  tenant  in  common  in  lands  ordered  to  be  sold 
in  a  partition  suit,  though  she  be  made  a  party  to 
the  suit,  is  affected  under  the  provisions  of  our  stat- 
ute by  a  sale  in  pursuance  of  such  order,  so  as  to 
bar  a  recovery  in  an  action  of  dower  upon  the  death 
of  her  husband,  queerest 

tWhen  the  question  was  before  the  Vtce-Chancel- 
lor  ot  the  First  Circuit,  he  held  that  the  Inchoate 
right  of  dower  would  not  be  barred  by  a  sale  in  par- 
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Where  an  estate  was  in-anted  during  the  Joint 
lives  of  a  husband  and  wife,  with  power  to  the  wife 
of  appointing  the  fee  either  by  deed  or  will ;  and  if 
she  di<Kl  before  her  husband,  without  executing  the 
power,  the  estate  to  go  to  her  issue ;  and  in  de- 
fault of  issue,  to  her  right  heirs-she  taking  the  ab- 
solute fee  if  she  survived  her  husband ;  it  was  held, 
*4»9]  that  the  wife  *had  a  general  and  beneficial 
power,  within  the  provisions  of  the  statute,  of  ap- 
pointing the  fee ;  that  a  master's  sale-  under  a  de- 
cree in  a  partition  suit  would  not  destroy  the  con- 
tingent interests  of  her  children,  and  that  the  only 
mode  of  conveying  the  estate  freed  from  the  Inter- 
ests of  the  children  was  by  deed  duly  acknowledged, 
or  by  last  will  and  testament. 

Citations— 1  R.  S.,  732,  sees.  77,  79, 80,  81.  86, 113,  114, 
117 ;  1  Hopk.,  436 :  2  Paige,  586 :  2  R.  8.,  317,  sees.  1. 5. 
7,  8,  9, 11. 13.  15,  23,  24,  35,  36,  42,  49,  50.  55,  61 ;  3  R.  8., 
155. 156.  sees.  45,  50.-55 ;  2  Sch.  &  L.,  577. 

APPEAL  from  chancery.  The  appeal  in  this 
case  grew  out  of  a  motion  originally  made 
before  the  Vice  Chancellor  of  the  First  Circuit, 
to  compel  a  purchaser  at  a  master's  sale  to 
complete  his  purchase  of  certain  lots  in  the 
City  of  N.  Y.,  he  refusing  to  do  so  upon  the 
allegation  of  defect  of  title.  The  order  for  the 
sale  of  the  property  was  made  in  a  partition 
suit  prosecuted  in  the  Court  of  Chancery.  The 
bill  for  partition  was  filed  by  Henry  Jackson 
and  Maria,  his  wife,  and  the  defendants  in  the 
suit  were  Benjamin  B.  Edwards  and  Nancy. 
his  wife;  David  S.  Jackson  and  Sarah,  his 
wife  ;  John  O.  Fay  and  Catharine,  his  wife  ; 
Moses  W.  S.  Jackson,  and  John  J.  H.  Jack- 
son. The  sale  took  place  Feb.  15,  1837,  and 
John  M.  Bloodgood,  amongst  others,  was  a 
purchaser,  two  lots  being  struck  off  to  him  at 
the  sum  of  $6,000.  The  terms  of  sale  were  as 
follows:  10  per  cent,  of  the  purchase  money  to 
be  paid  down  ;  80  per  cent,  to  be  paid  Mar.  1 
following  the  sale,  or  as  soon  thereafter  as  the 
decree  should  be  enrolled:  and  60  per  cent,  to 
be  secured  by  bond  and  mortgage,  to  be  paid 
within  three  years,  with  interest.  The  mas- 
ter's report  of  the  sale  was  confirmed  Mar.  14, 
1837.  Apr.  7,  1837,  a  deed,  executed  by  the 
master  in  pursuance  of  the  sale,  was  tendered 
to  Bloodgood,  and  evidence  of  the  enrollment 
of  the  decree  exhibited  to  him  ;  and  perform- 
ance on  his  part  of  the  terms  of  the  sale  de- 
manded, which  he  refused,  alleging  that  the 
deed  of  the  master  would  not  confer  a  perfect 
title.  One  difficulty  in  respect  to  the  title  grew 
out  of  the  conveyance  by  which  the  estate  of 
Mrs.  Edwards  was  granted  to  her.  It  was  a 
deed  executed  to  her  and  her  husband  by  Hen 
ry  Jackson  July  6,  1885.  which  conveyed  one 
third  of  a  certain  share  of  property  to  her  hus- 
band during  his  life,  with  the  right  to  raise 
$5,000  out  of  the  remaining  two  thirds;  and 
all  the  residue  of  the  share  was  conveyed  to 
5OO*]  her  during  the  joint  *lives  of  herself 
and  husband,  with  a  power  to  her  of  appoint- 
ing the  fee,  either  by  deed  or  will.  If  she  died 
beiore  her  husband  without  executing  the 
power,  the  estate  was  limited  to  her  issue,  and 
in  default  of  issue,  to  her  right  heirs,  and  if 
she  survived  her  husband,  she  took  the  abso- 
lute fee.  Mrs.  Edwards,  however,  in  her  an- 
swer to  the  bill,  had  consented  to  a  partition 

tltion,  although  the  wife  was  made  a  party  to  the 
suit.  The  Chancellor,  however,  on  appeal,  held  that 
such  right  would  be  barred,  and  that  the  interest  of 
the  wife  may  be  protected  by  the  court  by  an  in- 
vestment of  a  portion  of  the  proceeds  of  the  sale, 
equal  to  the  value  of  her  interest  in  the  land.  In  the 
Court  for  the  Correction  of  Errors  but  two  opin- 
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or  sale,  if  the  same  should  become  necessary, 
and  in  her  own  handwriting  had  indorsed  her 
approval  upon  the  draft  of  the  decree  ordering 
a  sale.  Apr.  17, 1837,  the  Vice- Chancellor  made 
an  order  of  reference  to  a  master  to  hear  and 
examine  the  purchaser's  objections  to  the  title. 
Previous,  however,  to  the  hearing  before  the 
master,  the  Vice- Chancellor  on  the  petition  of 
the  complainants  made  another  order  Nov.  27, 
1837,  directing  Mrs.  Edwards  to  execute  a  deed 
to  the  purchaser,  cutting  off  the  contingent 
limitations  ;  which  deed  was  accordingly  exe- 
cuted by  her  Dec.  22,  1837.  Jan.  8.  1888,  the 
master,  in  pursuance  of  the  order  of  reference 
to  him,  reported  a  number  of  objections  to  the 
title  as  presented  by  the  counsel  for  the  pur- 
chaser and,  amongst  others,  the  following:  I. 
That  the  estate  and  interest  of  Mrs.  Edwards 
is  derived  and  held  under  certain  indentures 
(setting  them  out), and  that  under  them  she  doth 
not  hold  an  estate  in  fee  simple  in  the  prem- 
ises, but  her  estate  is  subject  to  certain  powers, 
remainders  and  conditions  in  favor  of  persons 
not  parties  to  the  suit  in  partition  ;  and  II. 
That  the  femes  covert,  parties  to  the  partition, 
are  not  precluded  of  their  estates  and  claims  in 
and  to  the  premises.  In  respect  to  which  ob- 
jections, he  expressed  the  opinion  that  a  good 
title  to  the  premises  would  pass  to  the  pur- 
chaser under  the  proceedings  in  the  partition 
suit,  and  by  virtue  of  the  conveyance  executed 
by  Mrs.  Edwards  Dec.  22,  1837.  The  master 
further  reported,  that  on  the  hearing  before 
him,  the  purchaser  further  objected  :  I.  That 
in  determining  upon  the  validity  of  his  objec- 
tions formerly  taken,  the  master  ought  not  to 
take  into  consideration  the  deed  of  Mrs.  Ed- 
wards, or  permit  the  complainants  after  the 
time  which  had  elapsed  since  the  sale,  to  avail 
themselves  of  any  *deed  showing  a  [*5O1 
purchase  of  an  outstanding  claim  or  right,  and 
thereby  make  a  title  to  the  lots  sold,  which 
did  not  exist  at  the  time  of  the  master's  sale  ; 
and  II.  That  if  the  complainants  were  permit- 
ted to  make  a  title  which  did  not  exist  at  the 
time  of  the  purchase,  the  master  ought  to 
take  testimony  (which  was  accordingly  offered 
to  be  given)  showing  a  depreciation  which  had 
taken  place  in  the  value  of  the  lots  since  the 
same  were  struck  off  to  the  purchaser;  which 
objections  the  master  reported  he  overruled  as 
not  embraced  within  the  order  of  reference 
and,  therefore,  not  within  his  power  to  hear. 
To  this  report  both  parties  excepted;  the  com- 
plainant excepted,  because  the  master  had  not 
reported  that  the  title  was  sufficient  without 
the  deed  or  appointment  of  Mrs.  Edwards;  and 
the  purchaser  excepted,  because  the  master  had 
not  reported  that  a  good  title  would  not  pass 
under  the  proceedings  in  the  suit,  or  other- 
wise, and  because  he  overruled  the  additional 
objections  made  on  the  hearing,  and  refused 
to  receive  testimony  in  support  of  the  second 
objection.  The  case  was  heard  before  the  Vice- 
Chancellor  Feb.  28,  1838,  on  the  master's  re- 
port in  respect  to  the  title,  and  the  exceptions 
to  the  report,  on  which  occasion  was  offered 

ions  were  delivered,  and  upon  this  question,  the 
members  of  the  court  who  delivered  the  same  dif- 
fer. Judge  Bronson  doubts  whether  tin-  right  of  the 
wife  would  be  barred,  and  questions  the  authority 
of  the  courts  to  direct  investments  for  her  indem- 
nity ;  whilst  on  the  other  hand.  Senator  Verplanck 
fully  concurs  in  the  views  of  the  Chancellor. 
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and  read  subject  to  objection,  an  affidavit 
of  the  purchaser,  that  he  purchased  the  lots 
struck  off  to  him  with  a  view  to  a  resale  ;  that 
about  May  1,  1837,  could  he  have  given  a  good 
title.he  could  have  obtained  for  the  lots  $6,600; 
that  from  about  June  1, 1837,the  lots  have  been 
gradually  and  extensively  depreciating  in  val- 
ue, and  that  since  Oct.  1,  1837,  they  have  not 
been  worth  more  than  $4,500,  and  May  24, 

1838,  the  Vice  Chancellor  denied  the  motion  to 
compel  the  purchaser  to  take  the  title  and  com- 
plete his  purchase  ;  he  holding  that  the  excep- 
tions which  related  to  the  inchoate  rights  of 
dower  of  the  femes  covert  was  well  taken,  al- 
though they  were  parties  to  the  record,  in  con- 
formity to  a  former  decision  made  by  him  in  1 
Edw.  Ch.,  565.  From  this  decretal  order.there 
was  an  appeal  to  the  Chancellor,  who,  Mar.  29, 

1839,  affirmed  the  order  of  the  Vice- Chancellor, 
but  on  a  different  ground  from  that  taken  by 
5O2*J  him.    The  Chancellor  *held  that  a  sale 
under   a   judgment  or  decree   in  a  partition 
suit  bars  or  extinguishes  the  contingent  right 
or  interest  of  the  wife  of  a  tenant  in  common, 
where  she  is  made  a  party  to  the  suit  with  her 
husband,  and  that,  whether  she  be  an  infant 
or  adult ;   but  he  further  held,  that  such  great 
delay  had  occured  in  perfecting  the  title  that 
the  purchaser  ought  not  to  be  compelled  to 
complete  the  purchase  and,  for  the  latter  rea- 
son, affirmed  the  order  appealed  from.  See  the 
opinion  of  the  Chancellor,  7  Paige,  386.    From 
the  decree  of  affirmance,  the  complainants  be- 
low appealed  to  this  court.     Besides  the  ap- 
peal in  this  cause,  there  were  four  other  ap- 
peals resting  upon  precisely  the  same  grounds. 
It  is  necessary,  to  the  full  understanding  of 
the    points    made    by   counsel   on  the   argu- 
ment and  the  opinions  delivered  in  this  court, 
that  it  should  be  further  stated  that  the  par- 
ties to  the  suit  in  partition  derived  their  title, 
either  by  devise  or  descent,  since  1830,  and  that 
the  marriage  between  David  S.  Jackson  and 
his  wife,  Sarah,  took  place  subsequent  to  the 
commencement  of  the  suit  in  partition.     The 
case  was  argued  in  this  court  by, 

Mr.  W.  Silliman,  for  appellants. 
Mr.   C.  O'Conor,  for  respondents. 

Points  made  and  argued  by  the  counsel  for  t7ie 

appellants. 

I.  The  Vice- Chancellor  erred  in  deciding  that 
the  inchoate  rights  of  dower  of  married  women 
cannot  be  sold  by  proceedings  under  the  Stat- 
ute for  the  Partition  of  Lands,  because  :  1. 
The  decision  is  in  direct  hostility  to  the  plain 
and  explicit  terms  of  the  statute,  2  R.  S.,  251, 
sec.  62,  2d  ed.,  which  provides  that  "such 
conveyances"  as  therein  specified  "  shall  be  a 
bar  both  in  law  and  equity  against  all  persons 
interested  in  such  premises  in  any  way  who 
shall  have  been  named  as  parties  in  said  pro- 
ceedings," and  sec.  89,  p.  254,  which  provides 
that  "  the  final  decision,"  etc.,  "shall be  bind- 
ing and  conclusive  on  all  parties  named  in  the 
said  proceedings,"  etc.  2.  The  inconveniences 
which  would  result  from  such  a  doctrine  for- 
5O3*]  bid  a  judicial  repeal  of  the  ^statute. 
Establish  that  doctrine,  and  in  the  present  case 
no  partition  could  be  made  until  six  years 
hence,  when  the  wife  of  D.  S.  Jackson  will  ar- 
rive at  the  age  of  21,  and  be  competent  to  re- 
lease her  inchoate  right  of  dower ;  and  if  at 
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that  time  she  should  capriciously  refuse,  the 
tenants  in  common  must  delay  the  partition 
until  the  death  of  herself  or  her  husband  shall 
destroy  this  inchoate  right  of  dower.  3.  This 
doctrine  of  the  Vice- Chancellor  is  an  entire 
novelty,  with  the  exception  of  his  own  decision 
in  the  case  of  Matthews  v.  Matthews,  1  Edw. 
Ch.,  565.  None  of  the  doctrines  laid  down  in 
this  case  entitle  it  intrinsically  to  any  respect ; 
see  2  R.  S.,  454,  as  respects  the  right  to  parti- 
tion within  three  years  after  the  testator's 
death  ;  and  as  respects  the  legality  of  selling 
the  inchoate  rights  of  dower  under  proceedings 
in  partition,  it  is  at  variance  with  the  decision 
of  Chancellor  Walworth,  in  this  case  and  in  the 
case  of  Wilkinson  v.  Parish,  3  Paige,  653. 

II.  The  Chancellor,  on  appeal,  overruled  this 
doctrine  of  the  Vice- Chancellor,  but  sustained 
his  decision  on  the  ground  of  the  complain- 
ant's delay  in  perfecting  the  title.    If  such  de- 
lays as  the  Chancellor  supposes  did  in  fact  ex- 
ist, they  furnish  no  ground  for  the  discharge 
of  the  purchaser,  because:  1.  There  is  no  prec- 
edent for  discharging  purchasers  on  such  a 
ground,  nor  has  the  Chancellor  cited  or  been 
able  to  find  any  such  precedent.    In  the  multi- 
plicity of  causes  of  this  sort  which  have  been 
brought  before  the  courts,  if  the  law  were  as 
the  Chancellor  supposes,  some  single  precedent 
bearing   some   analogy   to   this   case   would, 
doubtless,  have  been  found.  2.  The  precedents 
and  the  whole  current  of  authority  are  all  the 
other  way,  showing  the  law  always  to  have 
been  otherwise.     And  the  courts  have  gone  so 
far,  as  upon  a  bill  filed  by  a  vender  to  compel 
a  specific  performance  by  a  purchaser  of  his 
agreement  to  purchase  land,  when  it  appeared 
at  the  hearing  of  the  cause  that  there  was  a 
defect  of  title  which  might  probably  be  re- 
moved by  the  vendor's  filing  a  bill  and  pros- 
ecuting a  suit  in  chancery  against  another 
party,  the  court  has  stayed  a  decision  until  the 
result  of  such  proceedings  could  be  known. 
See  Sugd.  Vend.,  *268-278.     In  most  [*5O4 
cases  not  tainted  with  fraud,  liberal  time  has 
been  allowed  to  vendors  to  perfect  their  title, 
even  after  a  master's  report  against  it,  if  it  ap- 
peared probable  that  in  reasonable  time  the 
title  could  be  perfected.    Lapse  of  time  is  not, 
in  general,  a  valid  objection  to  decreeing  spe- 
cific performance.     Waters  v.    Travis,  on  ap 
peal,  9  Johns.,  450,  in  which  case  the  lapse  of 
time  was   fourteen  years,  during  which  ihe 
purchaser  had  been  urged  for  payment.  Pierce 
v.  Nichols,  1  Paige,  244;  Seymour  v.  Delancy, 
3  Cow,,  445  ;  Dunham   v.  Minard,  4  Paige, 
441.     The  court  have  often  compelled  a  pur- 
chaser to  take  a  part  of  the  thing  purchased,  or 
something  different  from  that  purchased,  with 
compensation  for  the  residue  when  the  seller 
could  not  give  a  good  title  to  the  whole.  King 
v.  Bardeau,  6  Johns.  Ch.,  38,  and  cases  cited  ; 
Sugd.  Vend.,  198-206;   Winne  v.  Reynolds,  6 
Paige,  407. 

III.  Bloodgood  alone,  of  all  the  purchasers, 
complains  that  he  purchased  on  speculation, 
and  that  the  value  of  his  purchase  has  depre- 
ciated by  a  change  of  times.     If  there  is  any- 
thing in  this  objection,  it  does  not  apply  to  any 
other  of  the  purchasers  who  have  made  no 
such  allegation.    This  objection  of  Bloodgood 
has  no  validity,  for  this,  among  other  reasons, 
that  he  waited  until  after  the  title  was  per. 
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for  another  change  of  times,  whereby  he 
might  realize  a  profit ;  and  after  the  title  was 
perfected,  finding  the  speculation  would  be 
unprofitable,  he  made  his  affidavit  in  order  to 
get  rid  of  it.  This  affidavit  was  sworn  Feb.  12, 
1838.  until  which  day  he  chose  to  wait  for  a 
profit  on  his  speculation,  although  the  master 
reported  a  perfect  title  Jan.  8,  1838. 

IV.  The  order  referring  the  objections  to 
title  to  the  master  bears  date  Apr.  17,  1887.  If 
Mr.  Bloodgood  or  the  other  purchasers  had 
suffered  any  loss  in  respect  to  contemplated 
speculations  or  otherwise,  before  this  time, 
they  should  have  shown  their  loss  on  the  ap- 
plication for  this  order,  and  should  have  re- 
sisted the  order;  and  if  improperly  made  against 
them,  should  have  appealed.     By  acquiescing 
in  the  order,  they  waived  all  previous  delays, 
5O5*]  *if  any  existed  on  the  part  of  the  com- 
plainants, of  which  they  might  have  taken  the 
advantage. 

V.  Delays  which  may  happen  pending  a 
reference  of  title,  have  never  been  deemed  suf- 
ficient to  discharge  the  purchaser  ;  they  should 
never  have  such  an  effect,  where,  as  in  this 
case,  all  parties  have  consented  to  or  acqui- 
esced in  them.  By  the  101st  Rule  of  the  Court 
of  Chancery,  either  party  is  allowed  to  expe- 
dite a  reference  before  a  master ;  the  pur- 
chasers should  have  done  so,  and  should  have 
obtained  his  report  and  applied  to  be  dis- 
charged from  their  purchases,  if  they  desired 
expedition.  But  so  long  as  they  chose  to  let  the 
matter  rest  there,  the  complainants  were  at  lib- 
erty to  busy  themselves  in  removing  any  fan- 
cied objections  to  the  title. 

VI.  The  objections  to  title  specified  in  the 
stipulations  of  all  the  purchasers  (except  Blood- 
good),  which  stipulations  were  the  foundation 
of  the  orders  of  reference,  relate  exclusively  to 
the  effect  of  the  infancy  of  some  of  the  parties, 
and  those  objections  only  were  referred,  al- 
though the  purchasers  did,  without  any  right, 
present  other  objections  to  the  master.  Blood- 
good's  case  differed  from  those  of  others,  only 
in  that  his  objection  to  title  was  presented  ver- 
bally, and  theirs  by  written  stipulation. 

VII.  It  was  not  necessary  to  make  the  chil- 
dren of  Mrs.  Edwards  parties  to  the  partition 
suit — and  the  title  of  the  purchasers  was  per- 
fect without  her  deed,  because  :    1.  The  con- 
tingent interest  of  the  children  of  Mrs.  Ed- 
wards Is  in  "such  child  or  children  or  other 
issue"  of  Mrs.  E.  as  may  be  living  at  the  time 
of  her  death.     The  children  or  issue  who  may 
take  under  this  clause  are  perhaps  not  yet  be- 
gotten and,  therefore,  could  not  be  made  par- 
ties.   2.  The  statute  gives  Mrs.  Edwards  a  fee 
(as  respects  purchasers)  under  such  a  convey- 
ance to  her  as  that  in  question.  3.  The  answer 
of  Mrs.  Edwards,  consenting  to  a  sale,  etc., 
her  consent  signed  with  her  own  hand  to  the 
draft  of  the  decree  for  partition,  and  the  de- 
cree of  the  court  and  sale  made  thereupon,  is  a 
sufficient  execution  of  her  power  of  appoint- 
ment, to  take  away  any  contingent  interest  of 
her  children.  See  Carter  v.  Carter,  Mose.,  365; 
5OO*]  Fartescue  v.  Oregor,  5  Ves.,  *553;  Sugd. 
Pow.,  360.  4.  After  a  sale  under  such  circum- 
stances, it  would  be  a  matter  of  course  for  a 
court  of  equity  to  compel  Mrs.   Edwards  to 
execute  a  deed  of  appointment  if  necessary 
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and,  therefore,  the  title  could  not  be  objected 
to.     Sugd.  Vend.,  237. 

VIII.  The  estate  was  not  sold   under  any 
warranty  of  title,  nor  is  any  fraud  pretendea. 
The  master  had  made  such  examination  of  ti- 
tle as  the  law  prescribes,  and  if  a  defect  of  ti- 
tle exists,  the  purchasers  were,  nevertheless, 
bound  to  accept  their  purchases.  Sugd.  Vend ., 
210-217. 

I X.  No  time  was  fixed  for  the  completion  of 
the  purchase,  and  if  it  had  been  fixed,  it  would 
not  in  equity  be  deemed  of  the  essence  of  the 
contract. 

X.  The  affidavit  of  Bloodgood  was  objected 
to  and  ought  not  to  have  been  received.     No 
opportunity  was  given  the  complainants  to  an- 
swer it.     If  he  wished  to  be  discharged,  he 
should  have  served  his  affidavit  and  notice  of 
motion  for  that  purpose. 

XI.  The  original  objections  to  title  were 
abandoned,   and  the   complainants   removed 
those  which  were  substituted  in  their  place, 
whether  well  founded  or  not,  as  soon  as  possi- 
ble after  they  were  raised. ' 

XII.  The  purchasers  should  have  made  these 
objections  before  the  report  of  sale  was  con- 
firmed. 

Points  made  and  argued  by  the  counsel  for  the 
respondents. 

I.  The  purchasers  would  not  have  taken,  by 
virtue  of  the  decree  of  sale  and  the  master's 
deed,  executed  in  pursuance  thereof,  a  perfect 
and  unincumbered  title  to  the  lands  in  ques- 
tion. 

It.  The  inchoate  right  of  dower  of  the  com- 
plainant, Maria  Jackson,  and  that  of  Mrs.  Da- 
vid S.  Jackson,  one  of  the  defendants,  were  not 
devested  by  the  proceedings,  and  would  have 
remained  contingent  incumbrances  upon  the 
premises  in  the  hands  of  the  purchasers.  1.  A 
legal  title  to  land  will  not  pass  by  force  of  a 
decree  in  chancery  except  in  certain  special 
proceedings  where  such  effect  is  given  to  the 
decree  by  statute.  1  Story.  Eq.,  607,  sec.  652; 
Whaley  v.  Dawson,  2  Sch.  &  L.,  371,  372.  2.  If 
the  court  had  power  to  sell  these  inchoate 
*rights  of  dower,  by  virtue  of  its  gen-  [*5O7 
eral  authority,  or  under  the  statute  for  the  par- 
tition of  lands,  the  omission  to  provide  for  the 
security  of  these  married  women  in  the  decree, 
was  not  merely  erroneous,  but  inasmuch  as  the 
suit  was  conducted  by  their  husbands,  without 
any  action  of  the  court,  or  of  any  guardian  or 
trustee  for  them,  having  distinct  reference  to 
their  rights,  such  omission  rendered  the  pro- 
ceedings fraudulent  and  void,  as  to  them;  and 
the  purchasers,  having  on  the  face  of  the  de- 
cree full  notice  of  the  fraud  and  collusion, 
would  not  be  protected  against  their  claims. 
Kennedy  v.  Daly,  1  Sch.  &  L.,  375,  876  ;  Oif- 
ford  v.  Hort,  Id.,  396  ;  Gore  v.  Staekpoole,  1 
Dow.,  30;  fin  in /fun  v.  Cunningham,  8  Cow., 
361;  Griffith  v.  Hood,  2  Ves.,  Sr.,  452;  Pawlet 
v.  Delaval,  Id. ,  666,  671 ;  Breedon  v.  Vaughan, 
Dick.,  566;  Hodgson  v.  Merest,  9  Price.  566.  3. 
Mrs.  David  S.  Jackson  is  not,  under  the  spe- 
cial circumstances  of  this  case  a  purchaser 
pendente  lite,  within  the  maxim  pendente  lite  ni- 
hil  innovelur.  Bowen  v.  Idley,  6  Paige,  46.  4. 
The  statute  for  the  partition  of  lands,  2  R.  S., 
816.  does  not  authorize  a  court  of  law,  or  the 
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Court  of  Chancery,  to  devestthe  inchoate  right 
•  of  dower  of  a  married  woman  in  the  lands  of 
her  husband,  by  the  compulsory  operation  of 
its  judgment  or  decree.  Butler  &  Baker's  case, 
3  Co,,  30,  753;  Dwar.,  Stat.,  707,  1st  Res.:  Ed- 
rick's  case,  5  Co.,  119:  Pennington  v.  Goxe,  2 
Cr.,  52;  U.  8.  v.  Fislier,  Id.,  390;  Bacon's  Read- 
iuu-  Stat.  Uses,  37  ;  Magna  Charta,  9th  Hen. 
III.,  ch.  7;  1  R.  S.,  742,  sec.  16;  McCartee  v. 
0.  A.  Society,  9  Cow.,  507;  Beekman  v.  Bond, 
19  Wend.,  446;  Archb.  Canterbury's  case,  2  Co., 
46,  sec.  1;  and  cases  cited;  Park,  Law  of  Dow- 
er, '542, 192;  Jackson  v.  Vanderheyden,  17  Johns., 
168;  Sutliffv.  Forgey,  1  Cow.,  96. 

III.  The  contingent  interests  of  the  children 
of  Mrs.  Edwards,  one  of  the  defendants,  would 
not  have  been  extinguished  by  a  sale  and  mas- 
ter's deed  under  the  decree. 

IV.  If  the  court  should  consider  the  2d  point 
not  well  taken,  and  adjudge  the  3d  to  be  well 
taken,  then  the  respondents  submit  that  the 
great  lapse  of  time,  the  change  of  circum- 
stances, and  the  refusal  of  the  vendors  to  per- 
5O8*Jfect  the  *title  until  the  purchaser's  mar- 
ket for  resale  was  lost,  furnished  just  grounds 
for,  and  imperatively  required  the  decision, 
made  by  the  Chancellor,  discharging  the  pur- 
chasers.    Lloyd  v.  Collet,  4  Bro.  C.  C.,  469;  4 
Ves.,  686,689;  Benedict  v.  Lynch,\  Johns.  Ch., 
370.  375,379. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Bronson,  J.  By  the  deed  of  July  6, 
1835,  from  David  S.  Jackson  to  Benjamin  B. 
Edwards  and  his  wife,  Edwards  took  a  life  es 
tate  in  one  third  of  the  share  of  his  wife,  with 
a  lien  or  charge  of  $5,000,  on  the  remaining 
two  thirds  of  the  land,  which  sum  he  was  au- 
thorized to  raise  by  sale  or  mortgage  of  the 
property.  All  the  residue  of  the  estate  passed 
to  Mrs.  Edwards  for  the  joint  lives  of  herself 
and  husband,  with  a  general  and  beneficial 
power  of  appointing  the  fee,  either  by  deed  or 
will,  to  be  executed  at  any  time  during  the 
coverture.  Article  relating  to  Powers,  1  R.  S., 
732,  sees.  77,  79.  If  she  died  before  her  hus- 
band without  executing  the  power,  the  estate 
was  then  limited  to  such  of  her  children  or 
•other  issue  as  might  be  living  at  the  time  of 
her  death,  or,  if  she  left  no  issue,  to  her  right 
heirs  in  fee.  If  she  survived  her  husband  she 
took  the  absolute  fee. 

Without  an  execution  of  the  power  of  ap 
pointment  by  Mrs.  Edwards,  it  was,  I  think, 
impossible  to  make  a  good  title  to  the  property 
during  the  lifetime  of  the  husband.  Her  chil- 
dren, who  had  a  contingent  remainder  in  fee, 
and  who  would  take  the  estate  in  the  event  of 
her  death,  living  the  husband,  and  without  an 
execution  of  the  power,  were  not  parties  to  the 
proceeding.  The  power  was  to  be  executed 
either  by  deed  or  will,  and  neither  the  assent  of 
Mrs.  Edwards  to  a  sale  in  her  answer,  nor  her 
approval  indorsed  on  the  draft  of  the  decree, 
can  be  regarded  as  a  good  execution  of  the 
power.  Except  by  will,  she  could  only  execute 
it  by  an  instrument  duly  acknowledged  on  a 
private  examination,  in  the  manner  prescribed 
by  law  in  relation  to  other  conveyances  by  mar- 
ried women :  and  without  such  an  acknowl- 
edgment, the  statute  expressly  provides  that 
the  grant  "shall  not  be  a  valid  execution  of  the 
jjowor."  Powers,  sees.  113,  114,  117. 
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*As  the  sale,  with  the  assent  of  Mrs.  [*5O9 
Edwards,  was  not  a  good  execution  of  the  pow- 
er, the  only  remaining  inquiry  on  this  branch 
of  the  case  is,  whether  the  sale  was  'effectual 
to  destroy  the  contingent  interest  of  her  chil- 
dren. There  is  some  difficulty  in  saying  that  she 
had  an  absolute  power  of  disposition  within  the 
meaning  of  the  81st  section,  for  the  reason  that 
the  power  did  not  enable  her,  in  her  lifetime, 
to  dispose  of  the  entire  fee.  Sees.  80.  85.  Her 
husband  had  a  life  estate  in  one  third  of  the 
property,  and  a  charge  upon  the  residue,  which 
were  wholly  beyond  her  control.  And  besides, 
the  power  did  not  extend  to  her  own  interest 
in  the  residue  of  the  property  for  the  joint  lives 
of  herself  and  husband.  But  if  she  had  an  ab- 
solute power  of  disposition,  this  was  not  a  sale 
of  the  land  for  the  satisfaction  of  her  debts; 
and  without  such  a  sale,  or  an  actual  execution 
of  the  power,  her  particular  estate  could  not 
be  changed  into  a  fee,  so  as  to  defeat  the  con- 
tingent future  estates  limited  to  her  children. 
Sec.  81.  If  the  power  was  not  extinguished  by 
the  partition  sale,  it  might  still  be  executed  in 
such  a  manner  as  would  defeat  the  title  of  the 
purchasers  ;  and  if  the  power  was  gone,  the 
purchasers  would  take  the  estate  subject  to  the 
contingent  interest  of  the  children,  who,  in  the 
event  of  the  death  of  their  mother  in  the  life- 
time of  her  husband,  would  take  an  absolute 
fee  in  the  laud.  So  long,  therefore,  as  the  power 
remained  unexecuted,  the  purchasers  could  not 
obtain,  what  they  expected  to  acquire,  an  inde- 
feasible title  to  the  property. 

I  shall  not  stop  to  inquire  whether  a  court  of 
equity  could  compel  an  execution  of  the  power 
for  the  benefit  of  the  purchasers.  They  were 
not  bound  to  accept  a  doubtful  or  merely  equi- 
table title.  Seymour  v.  De  Lancey,  1  Hopk., 
436;  Mori-is  v.  Mowatt,  2  Paige,  586.  Although 
these  chancery  sales  are  not  made  with  war- 
ranty, it  is  the  established  course  and  practice 
of  the  court,  whenever  any  objection  is  taken, 
if  not  in  all  cases,  to  refer  it  to  a  master  to  as- 
certain and  report  whether  a  good  title  can  be 
made  to  the  purchaser.  It  is  the  understanding 
of  bidders,  unless  they  are  put  on  their  guard 
at  the  time  of  sale,  that  they  are  to  receive  such 
a  title  as  the  court  will  approve.  The  interest 
*of  venders,  as  well  as  purchasers,  re-  [*51O 
quires  that  such  should  be  the  rule.  Property 
would  not  be  likely  to  bring  its  fair  value  if  it 
were  understood  that  the  purchaser  was  bound 
to  accept  a  bad  or  doubtful  title,  or  one  which 
could  only  be  perfected  by  a  suit  in  chancery. 

Until  the  deeds  of  appointment  were  exe- 
cuted by  Mrs.  Edwards,  the  vendors  could  not 
make  such  a  title  as  the  purchasers  were  bound 
to  accept.  The  only  remaining  question  on  this 
branch  of  the  case  is,  whether  the  purchasers 
were  discharged  by  the  lapse  of  time  between 
the  sale  and  the  perfecting  of  the  title. 

The  vendees  made  their  purchases  and  paid 
10  per  cent,  towards  the  price,  in  the  expecta- 
tion of  receiving  their  deeds  Mar.  1,  1837,  or 
as  soon  thereafter  as  the  decree  should  be  en- 
rolled. If  the  complainants  were  not  bound 
to  move  sooner,  they  were  at  least  bound  to  act 
when  they  were  informed,  on  or  about  the  first 
of  April,  that  the  purchasers  refused  to  pro- 
ceed on  the  ground  that  the  title  was  defective. 
But,  after  procuring  an  order  of  reference  and 
hearing  the  objections  to  the  title  before  the 
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master,  they  did  nothing  until  Nov.  27,  when 
the  order  upon  Mrs.  Edwards  was  obtained, 
and  her  deeds  of  appointment  were  not  exe- 
cuted until  Dec.  22,  nearly  ten  months  after  the 
snlc>  were  to  have  been  perfected.  This  was, 
I  think,  such  an  unreasonable  delay  as  should 
discharge  the  purchasers.  They  made  no  friv- 
olous objections,  and  there  was  no  obstacle  in 
the  way  of  a  much  more  speedy  decision  upon 
the  title.  They  were  not  bound  to  lose  the  in- 
terest on  their  money  for  ten  or  twelve  months, 
and  forego  the  opportunity  of  re-selling  upon 
advantageous  terms.  It  appears  by  the  affida- 
vit of  Bloodgood,  who  purchased  two  lots  for 
$6,000,  that  he  could  have  obtained  an  advance 
of  $600,  on  or  about  May  1,  if  the  title  bad 
been  perfected,  and  that  since  Oct.  1,  follow- 
ing, the  lots  would  not  bring  more  than  $4,500. 
The  history  of  the  times  would  warrant  the 
belief  of  a  much  greater  depreciation  in  the 
value  of  the  lots.  But  we  need  not  refer  to  the 
history  of  the  times,  nor  was  any  affidavit  nec- 
essary, to  show  that  the  delay  in  perfecting  the 
511*]  title  *must  have  been  injurious  to  the 
purchasers.  Whether  they  bought  on  specu- 
lation or  not,  every  man  must  desire  to  have 
his  property  in  such  a  condition  that  he  can 
call  it  his  own,  and  be  at  liberty  to  use  or  dis- 
pose of  it  at  pleasure.  So  long  as  it  remained 
uncertain  whether  the  title  would  be  perfected, 
the  purchasers  could  neither  take  advantage 
of  any  advance  in  value,  nor  protect  themselves 
against  depreciation,  by  making  resales.  Few 
men  would  be  willing  to  bid  at  a  master's  sale, 
if  they  were  bound  to  accept  a  conveyance 
after  such  a  lapse  of  time,  and  when  there  had 
been  no  fault  on  their  part. 

It  is  worthy  of  remark,  that  the  delay  did 
not  arise  upon  objections  to  the  title  which 
were  ultimately  overruled.  The  title  was  in 
fact  defective  until  the  deeds  of  appointment 
were  executed.  It  was  the  business  of  the  vend 
ors,  of  whom  Mrs.  Edwards  was  one,  and  not 
of  the  vendees,  to  procure  those  deeds.  That 
might,  and  should,  I  think,  have  been  done 
immediately  after  the  sale,  so  that  the  master 
would  have  been  prepared  to  convey  at  the 
specified  time.  But  at  all  events  the  neglect 
for  ten  months  to  procure  the  necessary  exe- 
cution of  the  power  of  appointment  was  wholly 
inexcusable.  If  the  vendors  rested  on  the  mis- 
taken supposition  that  the  title  was  perfect, 
they  rested  at  their  peril,  and  ought  not  to 
complain  that  the  vendees  afterwards  refused 
to  go  on. 

The  appellants  have  referred  us  to  cases 
where  courts  of  equity  have  held  time  not  to 
be  of  the  essence  of  the  contract,  and  have  de- 
creed a  specific  performance  long  after  the 
stipulated  day  had  gone  by.  I  do  not  think  it 
necessary  to  review  those  cases;  most  of  them 
stand  upon  grounds  which  do  not  affect  the 
present  question.  And  besides,  if  the  English 
courts  of  equity  have  sometimes  gone  far 
enough,  as  I  think  they  have,  to  impair  the 
obligation  of  contracts,  they  have  of  late  years 
been  retracing  their  steps.  Our  Court  of  Chan- 
cery has  never  followed  those  dangerous  prec- 
edents, and  I  trust  it  never  will.  Trifles, 
whether  they  relate  to  the  time  or  the  manner 
of  performance,  may  be  disregarded  in  every 
forum;  but  it  is  not  the  province  of  any  court, 
whether  of  legal  or  equitable  jurisdiction,  tp 
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disregard  *matters  of  substance,  and  [*5 1 2 
either  make,  modify  or  disannul  the  contract 
of  the  parties.  I  am  of  opinion  that  the  pur- 
chasers were  discharged  by  the  delay  in  pro- 
curing deeds  of  appointment  from  Mrs.  Ed- 
wards and,  consequently,  that  the  decree  of  the 
Chancellor  was  right. 

This  supersedes  the  necessity  of  inquiring 
whether  the  inchoate  right  of  dower  of  the 
wives  of  Henry  Jackson  and  David  8.  JackMm 
were  barred  by  the  sale  in  partition.  That  i- 
a  much  more  difficult  question  than  I  had  sup- 
posed it  to  be.  The  counsel  for  the  appellants 
laid  much  stress  upon  the  various  provisions  of 
the  Statute  for  the  Partition  of  Lands,  wlm-h 
relate  to  parties  having  contingent  interests  in, 
the  property.  2  R.  S.,  817.  In  relation  to  par 
ties,  see  sections  1,  5,  7,  11,  13,  15;  as  to  the 
judgment,  and  who  are  bound  by  the  partition 
made  in  pursuance  of  it,  see  sections  28,  24, 
35,  36;  and  as  to  who  shall  be  barred  by  the 
conveyances,  when  a  sale  is  ordered,  see  sec- 
tion 61,  as  amended,  3  R.  S.,  App.,  156,  sec.  45. 

There  are  many  cases  where  persons  having 
contingent  interests  in  the  property  may  be- 
concluded  by  proceedings  in  partition,  without 
working  any  injustice.  When  partition  is  act- 
ually made,  a  contingent  interest  in  an  undi- 
vided share  may  attach  to  the  part  assigned  in 
severally  to  the  owner  of  the  particular  estate 
on  which  the  contingent  interest  was  limited. 
For  example,  if  A  have  an  estate  for  life  in  a 
moiety  of  the  lands,  with  a  contingent  re- 
mainder in  his  share  to  B;  and  C  have  an  estate 
for  life  in  another  moiety,  with  a  contingent 
remainder  in  his  share  to  D;  in  such  case  the 
remainder  men  may  be  made  parties  to  the- 
proceedings,  and  be  concluded  by  the  parti- 
tion between  the  tenants  for  life.  They  lose- 
nothing  by  it.  Their  contingent  interests  are 
neither  destroyed  nor  impaired.  The  effect  of 
the  partition  upon  their  estates  is  the  same, 
substantially,  as  it  is  upon  the  estates  of  the 
tenants  for  life — their  undivided  interest  in  the- 
whole  property  becomes  a  several  interest  in  a 
particular  parcel.  So  here,  if  partition  had 
been  made,  the  inchoate  rights  of  dower  of  the 
two  married  women  would  have  ceased  to  be 
an  incumbrance  on  the  whole  property,  and 
would  attach  to  the  portions  allotted  to  their 
husbands  respectively. 

*But  when  we  come  to  a  sale,  which  [*5\3- 
takes  away  the  property,  the  difficulties  in  re- 
lation to  contingent  interests  seem  to  be  in- 
superable. The  objection  meets  us  at  the  out- 
set, that  while  the  Legislature  has  carefully 
guarded  the  rights  of  incumbrance  creditors, 
sees.  8,  9,  42.  49,  as  amended  by  3R.  S.,  App., 
155,  and  the  interests  of  tenants  in  dower  and 
by  the  curtesy,  sees.  50,  55,  no  provision  what- 
ever has  been  made  for  those  who  have  only 
contingent  interests  in  the  property  sold.  This 
lays  the  foundation  for  a  strong  argument 
against  the  doctrine  that  such  interests  can  be 
barred  by  a  sale.  If  the  Legislature  intended 
to  cut  off  contingent  estates  by  a  sale,  they 
would  have  provided  for  an  indemnity  to  the 
owners,  by  requiring  an  investment  of  some 
portion  of  the  proceeds  of  the  sale,  for  the 
benefit  of  those  who  might  become  entitled  to- 
the  property,  on  the  happening  of  the  events 
on  which  the  vesting  of  their  estates  depended. 

I  cannot  yield  to  the  argument  that  the  Leg- 
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islature  intended  to  destroy  inchoate  rights  of 
dower  without  providing  for  compensation. 
If  any  such  innovation  upon  the  rights  of 
married  women  had  been  designed,  it  would, 
I  think,  have  been  expressed  in  unequivocal 
terms;  and  besides,  if  these  rights  are  taken 
away,  all  other  contingent  estates  must  fall 
with  them,  for  the  statute  has  made  no  distinc- 
tion. We  cannot  hold  that  inchoate  rights  of 
dower  are  destroyed  by  the  sale,  without  virt- 
ually deciding  that  a  contingent  remainder, 
or  executory  devise  in  fee,  would  also  be  de- 
stroyed. That  would,  in  effect,  be  giving  the 
whole  property  to  the  tenant  for  life,  or  other 
owner  of  the  first  estate,  for  he  would  take  the 
whole  proceeds  of  the  sale.  If  such  an  inter- 
pretation of  the  statute  involves  no  question 
of  power,  it  amounts  at  least  to  an  impeach- 
ment of  the  justice  of  the  Legislature.  It  may 
well  be  provided  by  law  that  a  particular  de- 
scription of  estate  shall  not  be  created  in  fut- 
ure, but  it  is  quite  a  different  question  whether 
a  legal  estate  already  existing  can  be  taken 
from  one  and  given  to  another. 

The  Chancellor  did  not  yield  to  the  argument 
that  inchoate  rights  of  dower  were  too  incon- 
siderable to  be  regarded.  He  was  of  opinion 
that  these  and  other  contingent  interests  should 
be  protected,  and  that  this  could  be  done  by 
514*J  *directing  a  portion  of  the  proceeds  of 
the  sale  to  be  invested  for  the  benefit  of  those 
who  might  ultimately  become  entitled  to  receive 
the  money.  My  difficulty  upon  that  question 
is,  that  we  should  be  treading  upon  ground 
which  has  not  been  marked  out  for  us  by  the 
Legislature.  The  fact  that  the  statute  directs 
investments  to  be  made  in  particular  cases, 
without  any  general  provision  which  might  in- 
clude contingent  interests,  goes  far  to  prove 
that  it  was  not  intended  to  bar  such  interests 
by  a  sale.  And  I  may  notice  here,  that  there 
is  a  marked  difference  between  the  language  of 
the  35th  section,  which  declares  the  conclu- 
siveness  of  a  partition  actually  made,  and  the 
61st  section,  as  amended,  3  R.  S.,  App.,  156, 
which  declares  the  effect  of  the  conveyances 
in  case  of  a  sale.  While  the  former  provision 
specifies  with  great  particularity  the  classes  of 
persons  who  shall  be  concluded  by  the  parti- 
tion, the  latter  only  speaks  in  general  terms, 
and  may,perhaps,leave  the  matter  open  to  such 
construction  as  the  ends  of  justice  shall  dictate. 

Still  it  must  be  admitted  that  the  Legislature 
has  used  very  comprehensive  terms  in  relation 
to  contingent,  as  well  as  vested  estates,  and  it 
may  not  be  open  to  the  courts  to  say,  that  any 
possible  interest  is  saved  from  the  operation  of 
the  statute.  If  that  construction  should  ulti 
mately  prevail,  it  will  then  be  our  duty, when- 
ever a  sale  is  made,  to  take  such  order  in  rela- 
tion to  the  proceeds,  as  will  most  effectually 
protect  the  rights  of  those  having  contingent 
interests  in  the  property. 

I  have  already  said  that  the  view  taken  of 
the  other  branch  of  the  case  renders  it  unnec- 
essary to  pass  upon  this  point  on  the  present 
occasion;  and  in  suggesting  some  of  the  difficul- 
ties which  have  occurred  to  my  mind, I  have  not 
intended  to  express  a  definitive  opinion  upon 
the  question.  I  think  the  decree  of  the  Chan- 
cellor should  be  affirmed,  on  the  ground  that 
the  title  was  defective  until  the  deeds  of  ap- 
pointment were  executed  by  Mrs.  Edwards, 
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and  that  there  was  great  and  injurious  delay  in 
procuring  those  conveyances. 

By  Senator  Verplanck.  I  am  well  satisfied 
that  the  objection  to  the  title  of  the  lands  sold, 
arising  from  the  contingent  *interest  [*5 15 
of  Mrs.  Edwards'  children,  was  good,  and  that 
buyers  at  the  sale  could  not  be  compelled  to 
complete  their  purchases  until  this  defect  was 
remedied.  That  was  done  by  the  execution  of 
Mrs.  Edwards'  deed  of  appointment ;  but  I 
think  the  Chancellor  was  justified  by  the  evi- 
dence in  regarding  the  delay  to  thus  perfect 
the  title,  and  the  depreciation  in  value  of  the 
property  in  the  meanwhile.as  sufficient  grounds 
for  refusing  to  compel  the  buyers  to  complete 
their  purchases.  Whether  such  a  delay  is  or 
is  not  material  ;  whether  a  prompt  completion 
of  the  sale  is  essential  to  the  buyer's  interests, 
and  formed  part  of  his  expectation  and  induce- 
ment in  bidding,  must  depend  upon  the  par- 
ticular circumstances  of  every  case.  Here,  I 
think,  the  Chancellor  was  warranted  in  conclud- 
ing that  the  delay  in  removing  the  incumbrance 
of  the  contingent  interest  of  the  children  pre- 
vented the  purchasers  from  having  the  full  and 
substantial  benefit  of  their  bargains,  and  that, 
therefore,  they  ought  not  now  to  be  compelled 
to  take  even  a  full  and  unobjectionable  title. 

But,  in  addition  to  this,  I  should  hold,  that 
if  the  parties  were  not  discharged  from  their 
contracts  on  the  ground  just  stated,  that  they 
were  so  by  reason  of  the  question,  whether  the 
inchoate  rights  of  the  wife's  dower  were  barred 
by  a  sale  and  conveyance  under  a  decree  in 
partition  to  a  fair  purchaser.  The  Chancellor 
has  said  that  if  the  purchasers  had  placed  their 
objection  to  the  title  upon  this  ground  alone 
originally,  he  would  have  compelled  them  to 
take  the  title.  I  think  him  wrong  here,  and 
that  this  difficulty,  under  all  the  circumstances, 
was  a  sufficient  and  valid  ground  for  refusal  to 
complete  the  bargain ;  and  this,  wholly  irrespect- 
ively of  the  manner  in  which  that  question 
ought  to  be  or  may  be  finally  determined.  It 
was  not  a  question  of  mere  legal  doubt,  or  of 
prudent  caution,  whether  or  not  the  incum- 
brance of  the  future  right  of  dower  did  not 
remain  in  spite  of  the  decree.  It  had  been  ex- 
pressly decided  that  it  did  remain,  in  a  former 
adjudication  on  this  point,  in  the  very  court 
where  the  decree  for  the  sale  was  made.  That 
decision  had  been  re-affirmed,  on  argument.in 
this  very  cause.  It  stood  wholly  uncontra- 
dicted  by  any  other  *adjudication.  [*516 
Here,  then,  was  the  very  strongest  prima  facie 
evidence  and  authority  that  could  be  imagined 
for  thinking  the  title  imperfective  and  defect- 
ive. The  purchasers  ought  not  to  be  required 
to  take  the  deeds  until  that  objection  was  cured. 
But  it  was  not  until  more  than  two  years,  940 
days  after  the  sale,  that  the  Vice-Chancellor's 
decision  was  reviewed  before  the  Chancellor, 
who  then  came  to  a  different  conclusion  on  the 
effect  of  the  decree  and  conveyance  under  it. 
As  this  is  one  of  the  points  of  the  appellants  in 
this  case,  though  it  may  not  now  be  necessary 
to  the  decision  of  the  case,  it  cannot  even  yet 
be  considered  as  settled  until  decided  here. 

Under  such  a  state  of  facts,  it  seems  to  me 
that  the  purchasers  ought  not  to  be  compelled 
to  take  a  title,  the  validity  of  which,  so  far, de- 
pended upon  the  contingent  and  doubtful  fact 
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of  a  higher  court  reversing  the  (as  yet)  uncon- 
tradicted  decision  of  the  court  under  whose 
authority  the  whole  transaction  took  place  ; 
which  decision,  therefore,  was  to  be  regarded 
for  the  lime,  at  least,  as  the  law  of  the  case.  It 
would  be  inequitable  to  compel  purchasers  to 
take  a  title  which  would  certainly,  for  some 
time  to  come,  possibly  always,  be  considered 
too  defective  to  enable  them  to  make  a  perfect 
and  satisfactory  conveyance  to  other  pur 
chasers.  If  the  decision  of  this  point  should 
eventually  be  in  conformity  with  the  Chan- 
ixllor's  view  of  it,  and  in  opposition  to  that  of 
the  repeated  decision  of  the  Vice- Chancellor, 
still  that  should  have  no  retroactive  effect  upon 
the  well  founded  doubt  and  consequent  long 
delay  which  embarrassed  the  title.  I  do  not  say 
that  such  an  objection,  founded  on  a  decision 
finally  reversed,  would  alone  form  a  good  and 
sufficient  defense ;  but  I  hold  that  this  difficulty, 
as  a  necessary  cause  of  delay,  taken  in  con- 
junction with  the  other  circumstances  of  the 
case,  which  show  that  such  a  delay, from  what- 
ever cause  was  most  injurious  to  the  interests 
of  the  buyers.and  that  the  bids  would  not  have 
been  made  had  such  a  result  been  anticipated, 
forms  a  reasonable  and  equitable  defense  for 
refusing  to  complete  the  contracts. 

These  reasons  are  sufficient  for  the  decision 
of  the  cause.  The  other  question  involved  in 
5 1  7*]  it, on  which  the  two  courts  below  have 
differed,  is  so  important  in  itself,  and  has  been 
so  fully  and  ably  argued  before  us,  as  well  as 
in  the  opinions  of  the  Chancellor  and  the  Vice- 
Chancellor  of  the  First  District,  that  I  cannot 
pass  it  over  in  silence — more  especially,  as  the 
views  taken  of  it  by  other  members  of  this 
court  may  govern  their  votes  in  this  cause, 
though  my  own  vote  for  affirmance  rests  upon 
the  reasons  already  stated,  quite  independent 
of  the  soundness  of  either  doctrine. 

I  agree,  however,  with  the  positions  of  the 
Chancellor,  that  a  sale  in  partition  devests  the 
inchoate  rights  of  dower  of  the  wife  of  a  ten- 
ant in  common,  if  she  has  been  made  a  party 
to  the  suit;  and  that  purchasers  under  the  judg- 
ment or  decree  will  be  protected  against  all 
future  claims  on  her  part.  By  the  Statute  Regu- 
lating Partitions,  the  conveyance  of  the  com- 
missioners and  the  deed  of  the  master  are  both 
declared  to  be  a  bar,  both  in  law  and  equity, 
ugainst  all  persons  interested  in  the  lands  in  any 
way,  who  shall  be  named  in  the  proceedings; 
and  provisions  are  expressly  made  for  bringing 
to  the  knowledge  of  the  court  the  rights  and  ti- 
tles of  all  persons  having  any  interest  in  the 
lands  to  be  partitioned.  The  wife's  right  of  dow- 
er in  land,  though  its  possession  is  contingent 
upon  survivorship,  is  still  an  interest,  and  one 
which  our  laws  have  expressly  recognized  as 
such  in  regulating  the  manner  of  releasing  it  by 
deed.  When  the  property  is  onceconverted  into 
money.the  doctrine  of  annuities  and  reversions 
and  the  tables  of  probabilities  of  lives  and  sur- 
vivorships afford  an  easy  and  fair  mode  of  as- 
certaining the  probable  and  equitable  propor- 
tion of  the  wife's  interest.and  other  future  and 
contingent  interests  as  well  as  the  value  of  pres- 
ent estates  in  dower  or  by  the  curtesy.  The 
statuteitself  hasexpressly  recognized  the  "prin 
ciples  of  law  applicable  to  annuities,"  as  af-- 
fording  the  equitable  rule  of  compensation  in 
some  of  these  cases,  and  it  is  within  the  power 
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of  the  court  and,  therefore,  its  obvious  dutv, 
to  apply  the  same  principles  to  ascertain  the 
value  of  similar  estates  or  interests,  and  to  di- 
rect the  same  to  be  secured,  unless  such  pro- 
vision should  be  expressly  or  i m pi iedly  waived 
by  the  party  immediately  interested.  I,  there- 
fore, hold  with  the  Chancellor,  that  "in  all  such 
cases  it  will  be  the  *duty  of  the  court  [*5 18 
to  ascertain  and  settle  the  value  of  such  future 
estates  and  interests,  in  analogy  to  the  express 
provisions  of  the  statutes  relative  to  the  shares 
of  parties  who  have  present  estates  for  life  in 
possession. " 

But  the  validity  of  the  sale  does  not  neces- 
sarily depend  upon  the  just  application  and 
apportionment  of  the  fund  raised  by  it.  The 
latter,  though  an  important  part  of  the  duty 
of  the  court,  may  be  carelessly  or  erroneously 
performed,  or  its  performance  may  be  waived 
by  the  negligence  or  the  acquiescence  of  the 
parties;  but  in  neither  case  ought  the  sale  and 
the  conveyances  under  it  to  be  disturbed. 
When  such  a  sale  has  been  decreed  without 
fraud  or  collusion,  that  equitable  doctrine,  so 
lucidly  stated  by  Ld.  Redesdale,  applies  in 
full  force  :  "  The  general  impression  of  all  the 
cases  is,  that  a  purchaser  has  a  right  to  presume 
that  the  court  has  taken  the  steps  necessary  to 
investigate  the  rights  of  parties,  and  that  it 
has  on  investigation  properly  decreed  a  sale. 
Then  he  is  to  see  that  this  is  a  decree  binding 
the  parties  claiming  the  estate.that  is  to  say  that 
all  proper  parties  to  be  bound  are  before  the 
court;  and  he  has  further  to  see  that  taking  the 
conveyance,  he  takes  a  title  which  cannot  be 
impeached  aliunde.  He  has  no  right  to  call  for 
protection  from  a  title  not  at  issue  in  the  cause 
and  no  way -affected  by  the  decision;  but  if  he 
gets  a  proper  conveyance  of  the  estate, although 
the  decree  may  be  erroneous  and,  therefore  to 
be  reversed,  the  title  of  the  purchaser  ought 
not  to  be  invalidated."  2  Sch.  &  L.,  577.  The 
Vice- Chancellor' s  great  difficulty  in  coming  to 
this  conclusion  seems  to  be,  that  as  the  law  now 
stands  the  wife  canuot  be  compelled  to  accept 
a  settlement  from  her  husband  in  lieu  of  dow- 
er, and  that  our  statutes  are  explicit  that  no 
act  or  deed,  without  the  assent  of  the  wife,  le- 
gally evidenced,  shall  prejudice  her  right  to 
dower.  "How,  then, "he  asks,  "can  the  courts 
say  that  the  act  of  the  husband  in  subjecting 
his  wife  to  a  partition  suit,  or  that  a  judgment 
or  decree  rendered  therein  without  her  assent 
evinced,  is  to  have  the  effect  of  barring  her 
right  or  that  she  shall  accept  a  pecuniary  or 
any  other  provision  in  lieu  of  her  dower?"  But 
the  policy  of  the  law  is  clearly  only  the  protec- 
tion of  the  wife's  dower  against  the  abuse  of 
*the  husband's  power  and  his  acts.  [*519 
Now  a  sale  in  partition  cannot  be  the  mere  act 
of  the  husband.  It  must  be  shown  to  be  nec- 
essary for  the  general  benefit  of  all  Interested 
in  the  lands.  To  such  a  necessity,  when  al- 
lowed by  the  court,  the  husband's  right  of 
property  gives  way,  either  with  or  without  his 
consent ;  then  the  inchoate  right  of  dower  be- 
ing but  an  incident,  must  follow.  It  does  so,  not 
only  in  this  case,  but  in  many  analogous  ones, 
where  private  property  is  taken  for  public  use 
and  pecuniary  compensation  allowed,  as  in 
lands  taken  for  streets  in  cities,  for  roads  or  for 
canals.  In  this  instance  of  a  partition  sale,  the 
sale  is  not  allowed  to  be  made  for  the  purpose 
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of  devesting  the  wife's  dower,  but  it  is  made 
because  the  interest  of  numerous  joint  owners 
demand  it.  The  wife's  future  claim  of  dower 
is  then  devested,  not  by  act  of  her  husband  but 
by  the  necessary  operation  of  law;  and  the  only 
question  that  then  remains  is,  how  shall  the  val- 
ue of  that  interest  be  best  ascertained,  and  when 
so  ascertained,  secured.  The  Chancellor  has, 
in  my  judgment,  shown  conclusively  how  this 
can  and  ought  to  be  done. 

Much  of  the  objection  to  this  interpretation 
of  the  statute  rests,  in  my  opinion,  upon  an  in- 
distinct and  inaccurate  notion  of  its  operating 
to  destroy  previously  vested  incipient  rights 
of  dower.  But  a  construction  of  the  statute 
according  to  the  natural  and  obvious  sense  of 
the  words  it  employs,  should  not  be  prevented 
by  any  vague  idea  of  its  working  an  unwarrant- 
able invasion  of  rights  of  property,  justly  held 
precious  in  our  law.  The  operation  of  the  Stat- 
ute of  Partition  upon  such  rights  of  dower,  is 
precisely  of  the  same  nature  with  the  operation 
of  all  other  statutes  that  in  any  way  affect 
real  estate.  The  right  of  dower,  like  all  other 
rights  of  property,  whether  actual,  initiate  or 
contingent,  is  subject  to  such  alterations  or 
modifications  of  its  future  character  as  the  pol- 
icy of  the  statute  law  may  prescribe.  Inchoate 
rights  of  dower,  like  other  rights  if  vested  be- 
fore the  enactment  of  a  new  statute,  may  be 
beyond  its  operation.  I  will  not  venture  thus 
extrajudicially,  to  say  how  far  and  when  such 
an  exemption  from  a  new  statute  would  apply 
as  to  prior  rights;  but  certainly  all  other  rights 
of  dower,  like  all  other  estates  acquired  after 
5  2O*]  the  passing  of  a  statute,  must  *be  whol- 
ly governed  and  modified  by  it.  Every  such 
right  of  dower,  then,  acquired  by  marriage 
since  the  Revised  Statutes  of  1830,  or  any  prior 
statute  from  which  it  was  re-enacted,  is  subject 
to  the  regulations  and  requisitions  of  such  stat 
ute,  whatever  may  be  the  effect  upon  prior 
marriages.  Amongst  these  regulations  must 
be  classed  the  effect  of  master's  or  commission- 
er's conveyance  on  a  sale  in  partition,  making 
it  "a  bar  in  law  and  equity  against  all  persons 
interested  in  any  way  in  such  lands,  who  shall 
have  been  named  as  parties  in  the  proceedings 
in  partition,"  as  the  wife's  inchoate  dower  is 
surely  an  interest  in  some  way. 

In  the  present  case  the  marriage  was  after 
the  statute  and  must  be  governed  by  it,  what- 
ever might  have  been  the  case  as  to  a  marriage 
prior  to  any  similar  provision;  on  which  I  of- 
fer no  opinion. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court 
present  who  had  heard  the  argument  answered 
in  the  negative. 

•    Whereupon,  the  decree  of  the  Chancellor  was 
affirmed* 

Affirming— 7  Paige,  386. 

Decree  in  chancery— Order  to  complete  purchase— 
Criticised— 55  N.  Y.,  15. 

Cited  in-3  Edw.,  431 ;  63  N.  Y.,  272 :  5  Abb.  Pr.,  101. 

Inchoate  right  of  dower— Whether  affected  by  par- 
tition sale—  Cited  in— Hoffm.,  468 ;  2  N.  Y..  251 :  53  N. 
Y.,  304  (13  Am.  Rep.,  526) :  11  Hun,  410, 413 ;  1  Sandf ., 
649 ;  28  Mich.,  23. 

Also  cited  in— 10  Barb.,  556. 

*See  Zimmerman  v.  Rapp,  20  Wend.,  101  as  to  the 
omission  to  make  the  wife  a  party  to  a  suit  in  par- 
tition, and  the  construction  put  by  the  Chief  Justice 
upon  the  Act  for  the  Partition  of  Lands,  passed  in 
Mar.  16. 1785. 
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NORTON,  Appellant, 

AND 

W.  &  D.  WOODS,  Respondents. 

Bill  of  Discovery — Answer  to,  by  Individual  Part- 
ner, as  Evidence — Practice. 

Whether  a  party  sued  at  law  by  a  copartnership, 
can  avail  himself  of  the  answer  of  one  of  the  mem- 
bers of  the  firm  to  a  bill  of  discovery  filed  after  the 
dissolution  of  the  firm,  and  when  the  interest  of 
such  member  in  the  subject-matter  of  the  suit  has 
ceased,  quaere. 

Whether  a  defendant  who  omits  to  file  such  bill  of 
discovery,  during1  the  pendency  of  the  suit  at  law, 
can  subsequently  file  a  bill  in  chancery  for  relief, 
quaere. 

Citations-7  Cr..  336 ;  3  Johns.  Ch.,  275,  351,  356 ;  6 
Johns.  Ch.,  87 ;  5  Paige,  249 ;  3  Atk.,  223. 

A  PPEAL  from  chancery.  An  action  of  as- 
IJL  sumpsit  was  brought  in  the  Supreme  Court 
in  the  names  of  H.  Bulkley,  A.  Bishop  &  W. 
Woods  against  Norton,  for  money  paid.  Pre- 
vious to  the  commencement  of  the  suit,  a  part- 
nership *had  existed  between  the  plaint-  [*52 1 
iffs,  which  was  dissolved  and  all  the  assets  of 
the  firm  transferred  to  W.  Woods,  one  of  the 
partners,  who  subsequently  assigned  his  prop- 
erty to  D.  Woods,  for  the  benefit  of  his  credit- 
ors. The  suit  was  brought  in  the  name  of  the 
late  firm,  and  on  the  trial  of  the  cause  the  de- 
fendant offered  to  prove  payment  of  the  de- 
mand by  Bulkley,  one  of  the  late  partners.  He 
was  objected  to  as  an  incompetent  witness,  and 
rejected  by  the  circuit  judge,  on  the  ground  of 
being  a  party  to  the  record.  The  defendant  then 
offered  to  prove  admissions  made  by  Bulkley 
subsequent  to  the  dissolution  of  the  firm,  that  the 
indebtedness  of  the  defendant  was  to  him  indi- 
vidually, and  not  to  the  firm;  which  evidence 
was  also  rejected  as  inadmissible,  and  a  ver- 
dict found  for  the  plaintiffs,  on  which  judg- 
ment was  entered.  The  defendant  thereupon 
filed  a  bill  in  chancery  against  W.  Woods,  and 
against  D.  Woods,  his  assignee,  on  the  ground 
that  in  the  suit  at  law  he  had  been  precluded 
from  proving  payment  of  the  demand  by  Bulk- 
ley,  and  also  from  showing  the  admissions  of 
Bulkley  that  the  indebtedness,  if  any,  was  to 
him  individually,  and  not  to  the  firm.  An  an- 
swer was  put  in  to  the  bill  thus  filed  and  proofs 
taken.  Bulkley  was  examined  as  a  witness, 
and  gave  evidence  tending  to  establish  both  of 
the  allegations  of  the  complainant.  There  was, 
however,  evidence  on  the  part  of  the  defend- 
ants going  to  rebut  his  testimony.  The  Vice- 
Chancellor  of  the  Third  Circuit,  before  whom 
the  bill  was  filed,  dismissed  the  bill,  and  on 
appeal  the  Chancellor  affirmed  the  decree. 
Whereupon  the  complainant  appealed  to  this 
court,  where  the  cause  was  argued  by, 

Mr.  S,  Stevens,  for  appellant. 

Mr.  I.  Williams,  for  respondents. 

Mr.  Justice  Bronson  delivered  the  only  opin- 
ion which  was  delivered  in  this  court,  in 
which,  after  reviewing  the  proofs,  he  came  to 
the  conclusion  that  the  firm  of  Bulkley, Bishop 
&  Woods  had  a  legal  cause  of  action  against 
Norton,  and  that  the  allegation  of  payment 
had  not  been  established  *by  the  testi-  [*522 
mony,  and  that,  therefore,  the  bill  filed  by 
Norton  could  not  be  maintained.  He  also  held 
that  the  bill  should  not  be  sustained  for  the 
reason  that  the  complainant  had  not  availed 
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himself  of  bis  legal  defenses  whilst  the  suit  I  of  equity,  that  it  might  be  of  opinion  "that 


was  depending  aflaw.  Upon  which  last  point 
he  delivered  the  following  opinion: 

But  as  others  may  arrive  at  a  different  con- 
clusion upon  the  allegation  of  payment,  I  will 
notice  another  question  in  the  cause,  which  I 
think  equally  fatal  to  the  appellant.  The  al- 
legations in  the  bill  are,  in  substance:  that  the 
arrangement  for  taking  up  the  Leavitt  note 
was  made  with  Bulkley  individually,  and  not 
with  him  as  a  member  of  the  firm  of  Bulkley, 
Bishop  &  Woods;  and  that  the  appellant  had 
subsequently  repaid  the  money  to  Bulkley  in 
the  adjustment  of  the  contract  for  hogs;  in 
other  words,  the  appellant  insists  that  he  was 
never  a  debtor  to  the  firm  for  this  money. 
Now,  that  was  the  precise  question  tried  in  the 
suit  at  law  and,  in  the  absence  of  all  fraud,  I 
am  not  aware  of  any  principle  which  will  au- 
thorize the  appellant  to  re-examine  the  same 
mat  for  in  a  court  of  equity.  Whether  he  made 
all  the  defense  in  his  power,  or  only  half  of  it, 
is  wholly  unimportant.  It  is  enough  that  he 
had  the  opportunity  of  trying  the  question, 
and  that  the  matter  has  been  adjudged  against 
him.  That  judgment  is  final.  A  different  rule 
would  lead  to  endless  litigation,  wiiich  it  is  the 
interest  of  the  public,  and  the  policy  of  the  law 
to  prevent.  Chancery  will  sometimes  relieve 
against  inequitable  verdicts  and  judgments 
when  obtained  by  fraud  or  unavoidable  acci- 
dent, or  where  there  are  grounds  of  equity 
which  could  not  be  made  available  at  law.  But 
as  a  general  rule,  no  court,  whether  of  legal  or 
equitable  jurisdiction,  has  any  authority,  ex- 
cept when  it  proceeds  by  way  of  error  or  ap- 
peal, to  retry  questions  which  have  been  ad- 
judicated by  another  court  of  competent  juris- 
diction. 

The  defense  in  this  case  was  as  perfect  at 
law  as  it  could  be  in  equity.  It  consisted  in  a 
total  denial  of  the  plaintiff's  right  of  action. 
The  appellant  insists  that  he  never  made  any 
contract  with  the  plaintiffs,  and  in  his  bill,  it 
is  neither  alleged  that  he  had  any  equitable  de- 
fense which  could  not  be  made  available  at 
523*]  law,  nor  that  there  was  any  *fraud  or 
contrivance  on  the  part  of  Woods  to  deprive 
him  of  any  legitimate  means  of  defense.  It  is 
not  and  cannot  be  denied  that  Bulkley  was  a 
necessary  party  to  that  suit.  Although  the 
copartnership  had  been  dissolved  and  the  assets 
had  been  assigned  to  Woods,  it  was  necessary 
that  all  the  partners  should  join  in  an  action 
for  the  collection  of  the  debts  of  the  firm. 
This,  then,  is  a  bill  to  open  and  re  examine  a 
matter  which  has  already  been  tried  at  law; 
and  the  only  equity  alleged  is,  that  the  party 
can  now  make  a  better  defense  than  he  did  be- 
fore. Such  a  bill  cannot  be  maintained,  with- 
out making  a  new  and  most  dangerous  prece- 
dent. 

In  Ins.  Co.  v.  Hodgson,  7  Cr.,  836,  Marshall, 
Ch.  J.,  said:  "That  any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of 
law;  or  of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  justify  an  appli- 
cation to  a  Court  ofChancery."  But,  he  added, 
it  was  no  ground  for  the  interference  of  a  court 
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the  defense  ought  to  have  been  sustained  at 
law."  The  bill  was  dismissed,  on  the  ground 
that  the  defense,  if  good  anywhere,  was  good 
at  law,  and  the  complainant  bad  not  been  pre- 
vented, by  the  act  of  the  defendants,  or  by  any 
pure  unmixed  accident,  from  making  it  at  law. 
This  doctrine  was  fully  sanctioned  by  Chanrel- 
lor  Kent,  in  Duncan  v.  Lyon,  8  Johns.  Ch., 
856.  He  said:  "  This  point  has  been  so  of  tea 
ruled  that  it  cannot  be  necessary  or  expedient 
to  discuss  it  again;  and  it  is  one  by  which  I 
mean  to  continue  to  be  governed."  He  added: 
"  If  the  principle  was  to  be  materially  relaxed 
the  departure  from  it,  as  I  apprehend,  would 
soon  be  perceived  and  felt  to  be  a  great  public 
grievance,  by  encouraging  negligence,  pro- 
tracting litigation,  exhausting  parties,  and 
drawing  within  the  cognizance  of  this  court 
the  general  review  of  trials  at  law.''  In  this 
case,  the  complainant  had  suffered  judgment 
at  law  by  default,  but  it  was  held  enough  that 
he  had  the  opportunity  of  making  his  defense. 
In  Shottenkirk  v.  Wheeler,  8  Johns.  Ch.,  275, 
the  same  learned  jurist  held,  that  although  a 
judgment  at  law  may  be  impeached  for  fraud, 
*yet  a  court  of  equity  would  not  relieve  [*5S24r 
on  the  ground  that  the  judgment  was  irregu- 
lar. The  case  of  Foster  v.  Wood,  6  Johns.Ch., 
87,  is  much  stronger  than  the  one  at  bar.  Judg- 
ment had  been  recovered  against  special  bail 
for  the  whole  amount  of  judgment  against  the 
principal,  although  a  part  of  that  judgment 
had  been  paid,  of  which  the  bail  was  ignorant 
and  judgment  against  him  was  recovered  by 
default.  A  bill  for  relief,  filed  by  the  bail  and 
other  persons  having  an  interest,  was  dismissed 
on  demurrer.  The  Chancellor  said :  "The  rule 
is,  that  chancery  will  not  relieve  against  a 
judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  in  the 
judgment  was  ignorant  of  the  fact  in  question 
pending  the  suit,  or  it  could  not  have  been  re- 
ceived as  a  defense,  or  unless  he  was  prevent- 
ed from  availing  himself  of  the  defense  by 
fraud  or  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  negligence  or  fault  on 
his  part."  I  might  refer  to  many  English  and 
American  cases  in  support  of  the  same  doc- 
trine, but  it  is  enough  that  the  question  has 
been  settled  in  this  State. 

I  have  already  remarked  that  Bulkley  was 
a  necessary  party  in  the  suit  at  law.  The  only 
pretense,  then,  for  maintaining  this  bill  is, that 
one  of  the  plaintiffs  could  have  testified  to 
facts  material  to  the  defense,  but  the  rules  of 
law  did  not  allow  of  his  being  sworn  as  a  wit- 
ness. The  answer  to  that  argument  is,  that 
the  appellant  should  have  filed  a  bill  of  dis- 
covery and  obtained  an  answer  from  Bulkley,- 
which  could  have  been  used  as  evidence  for 
the  appellant  on  the  trial  at  law.  With  great 
respect,  I  must  dissent  from  the  intimation  of 
the  Chancellor  on  the  motion  to  dissolve  the  in- 
junction in  this  cause,  5  Paige,  249,  that  the 
answer  of  Bulkley  would  not  have  been  evi- 
dence. There  is,  I  think,  a  manifest  differ- 
ence between  admitting  his  answer  upon  oath, 
and  receiving  his  declaration  out  of  court,  af- 
ter he  had  assigned  all  his  interest  in  the  part- 
nership effects.  He  might  be  very  willing  to 
confess  away  the  rights  of  a  former  partner, 
without  being  able  to  swear  to  the  truth  of  his 
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confessions.  This  case  furnishes  a  good  illus- 
tration of  the  justice  of  this  remark.  On  the 
trial  at  law,  the  appellant  offered  to  prove 
that  Bulkley,  after  the  dissolution  of  the  part- 
nership, had  confessed  certain  facts,  which  he 
525*]failed  to  prove  when  afterwards  *called 
as  a  witness  in  this  court.  In  England,  the  con- 
fessions of  one  partner,  though  made  after  a 
dissolution,  are  admitted  in  evidence  against 
the  other  partners;  and  although  we  have  very 
properly  departed  from  that  rule,  there  is,  I 
think,  no  solid  reason  for  going  further,  and 
holding  that  the  testimony  on  oath  of  a  part- 
ner who  has  left  the  firm  should  be  rejected. 

The  appellant  went  to  trial  at  law  with  a  full 
knowledge  of  all  the  facts,  and  took  the  chances 
of  a  verdict  in  his  favor.  He  might  have  had  a 
•discovery,  and  obtained  the  evidence  of  Bulk- 
ley  in  aid  of  his  defense,  if  he  had  chosen  to 
take  that  course.  He  is  now  too  late  in  ap- 
pealing to  a  court  of  equity.  It  was  so  held  by 
Ld.  Hardwicke  in  Williams  v.  Lee,  3  Atk.,  223, 
and  in  Duncan  v.  Lyon,  3  Johns.  Ch.,  351, 
the  Chancellor  said,  that  after  a  verdict  at  law, 
the  party  comes  too  late  with  a  bill  of  discov- 
ery. But  independent  of  authority,  it  will  nev- 
er do  to  permit  a  party  to  appeal  to  chancery 
for  a  new  trial,  when  he  has  neglected  the 
proper  opportunity  and  the  appropriate  means 
of  making  his  defense  at  law. 

On  this  ground  as  well  as  on  the  one  first 
considered,  I  am  of  opinion  that  the  bill  was 
properly  dismissed,  and  that  the  decree  of  the 
Court  of  Chancery  should  be  affirmed. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  di- 
vided as  follows: 

In  the  affirmative — Senators  Hawkins,  Hunt, 
Jones,  Nicholas,  Skinner,  Sterling,  Verplanck, 
Works— 8. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, Mr.  Justice  BRONSON,  and  Senators  Clark, 
Furman,  Hull,  Huntington,  Johnson,  H.  A. 
Livingston,  Maynard,  Moseley,  Page,  Peck, 
Wager— 13. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. ' 

Affirming— 5  Paige,  349. 
Distinguished -4  Edw..628. 

Cited  in-9  Paige,  631 :  88  N.  Y.,  441 ;  5  Barb.,  133 ; 
43  Barb.,  630 ;  17  Abb.  Pr.,  353 ;  17  Wall.,  627. 

1.— No  question  was  taken  other  than  upon  the  re- 
versal or  affirmance  of  the  decree,  and  of  course  the 
point  discussed  by  Judge  Bronson  as  to  the  right  to 
file  a  bill  of  discovery  in  this  case,  must  be  consid- 
ered as  an  open  question,  the  Chancellor  in  this 
same  cause  having  held  in  5  Paige,  249,  that  the  an- 
swer of  the  copartner  to  a  bill  of  discovery  put  in 
after  the  dissolution  of  the  firm,  would  not  be  evi- 
dence. 


526*]      *GARDNER,  Appellant, 

AND 

GARDNER  ET  AL.  ,  Respondents. 

Husband  and  Wife — The  Wife  may  Contract 
Debts  Concerning  Her  Separate  Estate — She 
may  Become  Debtor  of  her  Husband —  When 
Payment  Enforced  by  Equity,  as  a  Lien  upon 
the  Estate — Discharge  of  Debt  by  Donatio 
Causa  Mortis — Acts  of  Drunkard —  Validity 
of —  Undue  Influence — Practice — A  ward  of 
Feigned  Issue — Statute. 

A  feme  covert  may  contract  a  debt  in  regard  to 
her  separate  estate,  and  may  even  become  the  debt- 
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or  of  her  husband,  for  money  borrowed  of  him  to 
improve  such  estate;  and  payment  of  the  debt  thus 
contracted  will  be  enforced  in  equity  as  a  lien  upon 
the  estate,  unless  by  the  terms  of  the  donation  the 
feme  be  prohibited  from  charging  the  estate. 

A  debt  thus  contracted  by  the  wife,  may  be  dis- 
charged by  a  donatio  causa  mortis,  as  by  the  decla- 
ration of  the  husband  that  the  money  was  her's 
and  by  destroying  the  bond,  the  evidence  of  the 
debt. 

If  from  the  circumstances  of  the  case  there  be 
reason  to  doubt  the  competency  of  the  husband  to 
dispose  of  his  property,  on  the  question  coming  be- 
fore the  Chancettor.  it  seems  a  feigned  issue  should 
be  awarded  to  try  the  question. 

The  incidental  power  of  the  Court  of  Chancery  to 
award  an  issue  is  not  affected  by  the  provisions  of 
the  Revised  Statutes  on  the  subject  of  feigned  issues 
in  certain  specified  cases. 

Lona:  continued  inebriety,  although  resulting  in 
occasional  insanity,  does  not  require  proof  of  a 
lucid  interval  to  give  validity  to  the  acts  of  the 
drunkard,  as  is  required  where  general  insanity  is 
proved  on  a  question  of  devtsavit  vel  non.  Where 
the  indulgence  has  produced  permanent  derange- 
ment of  mind,  it  would  be  otherwise,  it  seems. 

The  act  of  a  party  addicted  to  intemperance,  in 
disposing  of  his  property,  will  not  be  invalidated  on 
the  ground  of  undue  influence  exercised  over  him 
by  the  inmates  of  his  family,  where  the  influence 
arises  from  kind  offices  springing  from  attachment 
or  affection  :  to  vitiate  the  act,  the  influence  must 
be  shown  to  have  arisen  from  threats,  force  or  co- 
ercion, destroying  free  agency,  and  the  boon  to 
have  been  obtained  by  such  coercion,  or  by  impor- 
tunity that  could  not  be  resisted— producing  com- 
pliance for  the  sake  of  peace. 

Citations-4  Dana,  140 ;  2  Kent,  Com.,  153, 164, 166, 
3d  ed.:  2  Story,  Eq.,  627,  sees.  1399-1401 ;  15  Ves.,  596  ; 
Barn,  Ch..  90;  2  H.  S..  10,  505,  506,  2d  ed.;  1  Paige, 
488:  1  Beck,  Med.  Jur.,  1376,  1st  ed.,  Kush,  Dis. 
Mind,  267,  2d  ed.  1812 ;  1  Swinb.,  133, 134,  ed.  of  1803 ; 
2  Bl.  Com.,  497 ;  Stock.  Non  Comp.  Ment.,  46, 47, 48;  1 
Hagg.  Ecc.,  577,  581,  595;  18  Wend.,  350;  16  Wend.,  369. 

A  PPEAL  from  Chancery.  The  appellant, 
-LJL  Charlotte  Gardner,  who  was  the  adminis- 
tratrix with  the  will  annexed  of  the  estate  of 
her  late  husband  James  Gardner,  was  cited  to 
render  an  account  before  the  surrogate  of  the 
City  of  N.  Y.  of  her  doings  as  administratrix, 
upon  the  application  of  a  nephew  of  the  testa- 
tor to  whom  and  four  brothers  and  one  sister 
of  the  applicant,  a  moiety  of  the  personal  es- 
tate of  the  testator  was  given  by  the  will. 
When  Mrs.  Gardner  rendered  her  accounts  to 
the  surrogate,  she  stated  to  him  that  she  had 
borrowed  $2.000  of  her  husband  to  complete 
or  erect  buildings  on  property  at  Williams- 
burgh,  deeded  to  her  or  her  trustee  for  her  use, 
having  *made  several  purchases  of  [*527 
lots.  No  mention  of  this  transaction  was  made 
in  the  accounts,  nor  in  the  objections  to  the 
same,  filed  by  the  now  respondents.  Auditors 
were  appointed,  and  on  the  hearing  before 
them,  it  appeared  in  evidence  that  Mrs.  Gard- 
ner received  an  income  from  England  which 
was  secured  to  herself,  and  that  she  was  the 
owner  of  real  estate  at  Williamsburgh,  holding 
it  as  her  separate  estate.  The  sum  of  $2,000 
was  lent  to  her  in  1827,  for  which  sum  she  ex- 
ecuted her  bond.  Her  husband  was  very  in- 
temperate and  had  been  so  since  1815.  In  1825 
he  became  insane  and  was  confined  in  the  lu- 
natic asylum,  where,  with  a  short  interval,  he 
remained  until  the  spring  of  1826;  was  taken 
there  again  in  1828,  and  early  in  1829  came 
away  entirely  restored.  In  July,  1825,  he  made 
his  will.  About  March  1,  1829,  four  months 
previous  to  his  death,  Gardner  sent  to  a  Mr. 
Williams  with  whom  the  bond  of  his  wife  had 
been  deposited,  and  on  obtaining  it,  told  her 
that  the  money  was  hers  and  put  the  bond  in 
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the  fire.  The  evidence  as  to  the  sending  for 
and  destruction  of  the  bond  rested  solely  upon 
the  testimony  of  Mrs.  Milnor,  a  daughter  of 
Mrs.  Gardner,  by  a  previous  marriage,  who 
was  dependent  upon  her  mother  for  support. 
She  further  testified  that  upon  a  previous  oc- 
casion, after  Gardner  left  the  Asylum  the  last 
time,  she  was  present  when  Gardner  sent  for 
Mr.  Williams  to  his  bedside,  and  told  him  if 
anything  happened  to  him  to  destroy  those  pa- 
pers. She  also  testified  that  on  the  day  the 
bond  was  sent  for,  and  previously  to  its  being 
sent  for,  Gardner  requested  his  wife  to  de- 
stroy the  papers  if  anything  should  happen  to 
him.  This  she  declined  to  do,  and  the  papers 
were  then  sent  for.  On  the  part  of  the  now  re- 
spondents it  was  shown  that  a  petition  was 
presented  to  the  Chancellor  for  the  removal  of 
James  Gardner,  from  an  appointment,  which 
he  held  as  guardian  of  the  estate  of  an  infant, 
on  the  ground  of  his  insanity;  that  Mar.  5, 
1839,  the  Chancellor  referred  the  petition  to  a 
master  for  inquiry  into  the  facts;  that  on  the 
18th,  19th  and  20th  days  of  the  same  month, 
proofs  were  taken  by  the  master,  and  that  on 
528*]  the  coming  in  of  the  *master's  report, 
Gardner  was  removed  from  his  trust  as  guard- 
ian. On  this  evidence  the  auditors  made  a  re- 
port charging  Mrs.  Gardner  with  the  $2,000. 
On  the  coming  in  of  the  report,  the  counsel  for 
the  administratrix  insisted  before  the  surro- 
gate, that  no  foundation  was  laid  in  the  objec- 
tions filed  to  the  accounts, to  support  the  charge 
of  the  $2,000  against  her;  no  issue  was  offered 
to  which  proofs  could  be  applied,  and  no  claim 
presented  specifically  in  that  respect,  which 
the  surrogate  by  a  decree  could  reject  or  allow. 
The  objection  was  overruled  and  the  report 
confirmed  by  the  surrogate,  whose  decree  was 
affirmed  on  appeal  by  the  Chancellor,  7  Paige, 
512.  The  administratrix  thereupon  appealed 
to  this  court,  where  the  case  was  argued  by, 

Mr.  M.  T.  Reynolds,  for  appellant. 

Messrs.  J.  Rhoades  and  S.  Stevens,  for 
respondents. 

After  advisement,  the  following  opinion  was 
delivered: 

By  Cowen,  J.  The  main  objection  here  is, 
that  Mrs.  Gardner  was  not  chargeable  with  the 
$2,000  which  she  had  borrowed  from  her  hus- 
band. First.  It  is  said  she  was  not  liable,  be- 
cause the  loan  was  by  the  husband  to  his  wife. 
It  is  admitted  to  be  void  at  law,  upon  the 
ground  that  the  wife  cannot  contract  a  debt  to 
any  one,  and  especially  to  her  husband.  This 
rule  is  universal  at  law,  and  it  is  the  general 
rule  of  a  Court  of  Chancery,  which  follows 
the  law.  Simpson  v.  Simpson,  4  Dana,  140. 
Chancery,  however,  has  raised  an  exception; 
not  an  exception  in  terms,  but  yet  a  substantial 
one.  If  the  wife  holds  an  estate  separate  from, 
and  independent  of  her  husband,  as  she  may 
do  in  equity,  chancery  considers  her  in  respect 
to  her  power  over  this  estate  &  feme  sole,  2  Kent, 
Com.,  164,  3d  ed.;  and  although  she  is  still  in- 
capable of  charging  herself  at  law,  and  equally 
incapable  in  equity  of  charging  herself  person- 
ally with  debts,  yet  I  think  the  better  opinion 
is  that  separate  debts  contracted  by  her  ex- 
pressly on  her  own  account,  shall  in  all  cases, 
be  considered  an  appointment  or  appropriation 
529*]  *for  the  benefit  of  the  creditor,  as  to 
so  much  of  her  separate  estate  as  is  sufficient 


to  pay  the  debt,  if  she  be  not  disabled  to  charge 
it  by  the  terms  of  the  donation.  Chancery, 
then,  considers  the  debt  as  a  valid  charge  pro 
tanto,  or  will  at  least  enforce  its  collection 
specifically,  by  fixing  it  as  a  lien  upon  the 
separate  estate.  2  Story,  Eq.,  627,  sees.  1899- 
1401,  inclusive  and  cases  cited;  2  Kent,  Com 
164,  3d  ed.;  Id.,  166.  I  see  no  objection  in 
this  theory  to  a  debt  being  contracted  by  the 
wife  directly  to  the  husband.  Such  a  power 
J  seems  to  have  been  recognized  in  Jleatl//  \. 
I  Thomas,  15  Ves.,  596,  wherein  it  appeared  that 
the  wife  had  given  her  husband  a  bond  of  in- 
demnity. The  case  is  equally  within  the  prin- 
ciple, whether  we  consider  her  acting  a»feme 
sole,  or  under  a  power  of  appointment  in  favor 
of  her  husband. 

In  answer  to  this  view  of  the  question,  the 
argument  of  policy  is  insisted  on.  It  is  said 
that  the  principle  will  give  an  opening  to  the 
exercise  of  undue  influence  by  the  husband,  in 
procuring  this  equitable  mortgage.  That  may 
be  so.  Such  an  influence  is,  perhaps,  too  often 
exerted  in  various  indirect  legal  methods  of 
acquiring  the  wife's  estate.  But  the  power  of 
restraint  lies  with  the  donor.  If  he  give  the 
estate  to  the  wife  unshackled  as  to  the  mode  of 
alienation,  he  avows  himself  willing  to  repose 
upon  her  discretion,  and  run  the  risk  of  her 
husband's  influence.  If  the  donor  be  distrust- 
ful of  either,  his  business  is  to  interpose  such 
guards  in  respect  to  the  occasions  and  the  forms 
of  alienation  as  shall  obviate  the  supposed 
danger.  When  the  wife  holds  her  separate  es- 
tate untrammeled  by  any  such  precautionary 
control,  it  is  right  that  such  estate  should  be 
appropriated  to  the  payment  of  her  separate 
debts.  And  this  is  especially  so  where,  as  in 
the  case  at  bar,  they  are  contracted  fof-  the 
benefit  of  her  separate  estate.  I  say  as  in  the 
case  at  bar.  Such  was  Mrs.  Gardner's  object 
in  obtaining  the  loan,  as  she  admitted  before 
the  surrogate.  She  had,  no  doubt,  stated  the 
object  to  her  husband,  viz.:  the  improving  of 
her  estate  at  Williamsburgh;  and  I,  for  one, 
cannot  agree  with  her  learned  counsel  in  say- 
ing that  her  declaration  must  be  presumed  to 
have  been  falsified  by  her  conduct;  that  she 
*probably  deceived  her  husband,  even  [*53O 
admitting  the  truth  of  her  declaration,  is  to  be 
regarded  as  a  matter  of  mere  abstract  moral  ob- 
ligation. And  above  all,  if  the  counsel  be  cor- 
rect in  supposing  that  an  application  of  this 
money  to  the  proposed  improvement  were  es- 
sential to  secure  its  re  imbursement,  I  think 
the  Chancellor  was  bound  to  presume  that  she 
had  not  misapplied  it,  at  least  until  the  con- 
trary was  shown.  It  was  no  more  than  saying 
she  shall  be  presumed  to  have  acted  honestly. 
If  the  declaration  of  her  purpose  be  considered 
as  made  to  the  surrogate  only,  a  thing  not  very 
probable,  it  was  in  no  way  qualified  with  a 
suggestion  that  the  purpose  had  not  been  ful- 
filled. I  feel  quite  clear,  therefore,  that  a  valid 
loan  was  established  by  the  proof,  chargeable 
on  the  appellant's  trust  estate,  which  it  became 
her  duty  as  administratrix  to  account  for,  if  it 
were  collected  or  collectible  intermediate  her 
appointment  as  administratrix  and  her  account- 
ing, unless  the  debt  was  discharged  by  her 
husband. 

Second.  It  is  said,  that  she  is  not  to  be  made 
liable  inasmuch  as  it  was  not  shown  that  the 
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debt  had  been  collected,  or  might  have  been 
collected  with  ordinary  diligence.  Direct  evi- 
dence of  actual  collection  is  not  pretended ;  and 
it  is  insisted  that  the  debt  was  not  even  shown 
to  have  been  separate.  Mrs.  Gardner  herself 
admitted  that  the  $2,000  was  loaned  with  a 
view  to  employ  it  in  the  erection  of  buildings 
at  Williamsburgh,  on  her  property  which  lay 
there;  and  this  did  not  constitute  the  whole  of 
her  separate  estate.  I  think  it  is  not  too  much 
to  presume  that  the  property  which  the  $2,000 
was  destined  to  improve,  bore  such  a  reason- 
able proportion  in  value,  as  to  call  for  the  im- 
provement; and  that,  in  whatever  mode  the 
sum  may  have  been  invested  for  her  uee, 
the  whole,  investment  and  all,  would  form  a 
fund  perfectly  adequate  to  the  re-imbursement 
of  the  money.  That  is  but  presuming  an  ex- 
ercise of  due  discretion  in  the  improvement  of 
her  estate.  Ordinary  prudence  is  to  be  pre- 
sumed till  the  contrary  be  shown;  and  in  this 
case,  the  contrary  was  not  even  pretended. 
Ordinary  diligence  in  collecting  and,  therefore, 
actual  collection,  might  also  have  been  inferred 
by  the  auditors,  and  Mrs.  Gardner  be  holden 
531*]  *liable  on  that  ground.  At  any  rate, 
it  was  by  no  means  straining  a  point  to  say, 
that,  after  a  lapse  of  time,  she  ought  to  have 
collected  the  debt  from  a  fund  sufficient  in  it- 
self; and  probably,  in  a  great  measure,  under 
her  personal  control.  If  the  contrary  of  all 
this  were  true,  why  was  that  not  shown  by 
her?  The  presumption  was  not  conclusive 
against  her. 

I  have  thus  far  gone  through  with  several 
branches  of  the  argument  submitted  to  us  by 
the  counsel  of  the  appellant,  because  I  did  not 
know  how  far  the  members  of  the  court  would 
agree  with  me  in  respect  to  another  branch  of 
it,  still  ranging  under  the  main  point  in  the 
cause.  On  that  I  have  felt  myself  constrained 
to  agree  with  him;  and  should  the  court  think 
with  me  in  the  view  which  I  have  taken  of 
it  they  will  perceive  that  the  appeal  is  well 
founded. 

Lastly.  It  was  said  that  the  testator,  in  his 
lifetime,  forgave  Mrs.  Gardner  the  debt  in 
question,  by  procuring  and  burning  the  bond 
which  was  taken  as  evidence  of  it.  The  only 
direct  proof  of  this  fact  is  derived  from  the 
deposition  of  Mrs.  Milnor,  the  daughter  of  the 
appellant,  and  the  step-daughter  of  the  testa- 
tor, who,  as  I  infer,  was  either  a  resident  in  the 
testator's  family  or  very  often  with  them,  from 
1827  when  she  says  the  loan  was  made,  to  Feb. 
or  Mar.,  1829,  when  she  says  the  bond  was  de- 
stroyed. The  testator  died  in  July  next  ensu- 
ing. She  says  that  he  at  first  kept  the  bond 
himself,  but  when  he  got  sick  he  gave  it  to  Mr. 
Williams,  with  instructions  that,  if  anything 
happened  to  him,  the  testator,  he,  Mr.  Will- 
iams, should  destroy  it.  He  afterwards  told 
Mrs.  Gardner  to  destroy  it,  if  anything  hap- 
pened, which  she  declined.  He  then  sent  for 
the  bond,  and  himself  committed  it  to  the  fire, 
telling  Mrs.  Gardner  that  the  money  was  hers. 

I  have  not  been  able  to  read  Mrs.  Milnor's 
deposition  without  the  impression  that  the 
Chancellor  appears  to  have  entertained,  viz. : 
that  the  bond  was  in  truth  destroyed  by  the 
testator,  with  the  intent  to  forgive  this  debt; 
nor  have  the  collateral  facts,  which  are  sup- 
posed to  furnish  marks  of  fabrication  on  the 
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part  of  the  witness  had  the  effect  to  weaken 
my  impression.  The  strongest  of  these  facts  is 
an  alleged  *want  of  recollection  by  the  [*532 
witness,  of  the  person  by  whom  the  testator 
sent  to  Mr.  Williams  for  the  bond;  as  if  she 
might  fear  contradiction  from  risking  a  dis- 
closure of  the  name.  But  beside  omitting  to 
say  that  she  even  saw  the  messenger,  she  names 
Mr.  Williams,  who  might  have  contradicted 
her  in  several  important  particulars,  if  she 
spoke  untruly,  and  whose  non- production  by 
the  legatees  is  entirely  unaccounted  for.  That 
a  family  transaction  of  this  kind  should  have 
been  witnessed  only  by  the  family,  is  of  all 
things  the  most  natural;  and  it  is  not  surpris- 
ing that  the  only  witnesses  were  the  mother 
and  daughter,  whose  offices  were  at  that  time 
important  about  the  person  of  the  testator.  He 
had  no  children  of  his  own,  and  was  not  on  the 
best  terms  with  his  brother,  to  whose  children 
he  bequeathed  a  portion  of  his  estate.  He  ap- 
pears to  have  entertained  sentiments  of  great 
kindness  for  the  witness,  to  whose  son  he  had 
conveyed  a  small  tenement;  and  towards  his 
wife,  the  appellant,  to  whom  he  bequeathed 
one  half  of  his  personal  estate.  His  will  had 
been  made  in  1825;  and  having,  perhaps.lived 
in  some  measure  upon  her  bounty,  and  at  any 
rate  been  the  cause  of  much  trouble  and  mor- 
tification to  her  by  his  habits  of  intoxication, 
it  is  not  strange  that,  in  the  interval  of  recol- 
lection which  seems  to  have  returned  upon  him, 
he  should  have  thought  the  scanty  provision 
in  his  will  unequal  to  the  demands  upon  his 
gratitude  and  his  kindlier  feelings.  With  a 
competency  of  her  own,  on  which  she  might 
have  separated  from  him,  she  had  forborne  to 
do  so;  and,  by  taking  care  of  him,  had  given 
an  earnest  of  disinterested  affection  sufficient 
to  account  for  the  destruction  of  the  bond  upon 
principles  far  other  than  those  of  undue  influ- 
ence. That  he  himself  was  childless,  that  his 
wife's  daughter  was  a  pensioner  upon  the  boun- 
ty of  her  mother,  and  the  family  of  his  broth- 
er, the  respondents,  had  been  in  some  measure 
alienated,  even  if  it  were  by  his  own  fault,  fur- 
nished perhaps  an  additional  motive,  which 
we  have  no  right  to  question.  Such  a  con- 
course of  circumstances  coming  in  aid  of  Mrs. 
Milnor's  narrative,  to  my  mind  much  more 
than  counterbalances  the  criticisms  founded  on 
her  relationship  to  the  respondent,  or  interest 
in  adding  to  her  mother's  means  of  kindness  to 
*herself.  As  the  gift  of  the  debt  was  [*533 
in  nature  of  a  testamentary  disposition,  it  is 
undoubtedly  right  that  we  should  look  to  the 
motives  which  argue  the  fitness  of  the  act,  both 
as  a  test  of  its  probability  and  sanity. 

The  Chancellor  seems  to  have  entertained 
great  doubt  of  the  testator's  sanity,  and  assum- 
ing that  the  bond  was  destroyed  with  the  in- 
tent imputed,  he  presumed  that  the  wife  or 
some  one  else  had  persuaded  the  testator  to 
that  act,  he  not  being  at  the  time  of  sound  and 
disposing  mind  and  memory,  or  being  at  least 
open  to  the  assaults  of  undue  influence.  I  en- 
tirely agree  to  adopt  the  test  proposed  by  the 
Chancellor;  if  the  testator  was  unfit  to  make  a 
codicil,  he  was  equally  unfit  to  forgive  the 
debt.  The  proof  on  that  subject  is,  that  he  was 
an  intemperate  man,  and  had  been  so  from 
1815  to  1829,  some  14  or  15  years,  though  Mrs. 
Milnor  says  he  was  never  out  of  his  senses  till 
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1825.  His  derangement  at  this  time  could  not 
have  amounted  to  any  very  serious  disqualifi- 
cation; for  in  that  year  he  made  a  very  judi- 
cious will,  in  which  all  parties  acquiesce.  In 
the  course  of  the  ensuing  four  years  his  fits  of 
drunkenness  became  more  frequent,  his  intem- 
perance had  grown  into  a  confirmed  habit,  and 
his  constitution  was  found  to  be  gradually  giv- 
ing way,  notwithstanding  the  efforts  of  his 
friends  to  break  the  habit.  He  was  twice  con- 
fined in  the  lunatic  asylum,  which  I  under- 
stand to  have  been  among  the  expedients  re- 
sorted to  for  the  purpose  of  checking  his  career 
of  drunkenness.  I  read  of  no  insanity  among 
the  proofs  except  what  arose  from  the  excess- 
ive use  of  ardent  spirits.  I  lay  no  stress  on  his 
being  removed  from  the  office  of  guardian,  be- 
cause I  think  any  master  in  chancery  would 
report  in  favor  of  removing  an  intemperate 
man  from  such  a  place,  though  he  were  yet  far 
short  of  insanity.  That  he  had  surrendered 
the  management  of  his  property  and  business 
to  his  wife.was  evidence  either  of  unusual  dis- 
cretion on  his  part,  or  of  a  salutary  influence 
on  hers.  I  cannot  deny  that,  in  the  words  of 
the  Chancellor,  the  testator  was  a  broken  down 
inebriate;  nor  that  such  a  man  might  be  en 
tirely  unqualified  to  make  a  will.  Reason 
might  have  been  dethroned,  memory  might 
have  lost  its  seat,  and  the  man  have  been  re- 
534*]duced  *to  the  condition  of  a  mere  driv- 
eller; but  ordinarily  this  is  not  so.  To  what 
ever  extent  the  constitution  may  be  physically 
impaired  by  intemperance,  the  mind  retains 
sufficient  strength  for  the  purpose  of  transac- 
ting common  business,  when  not  clouded  by 
actual  intoxication.  Cases  were  cited  at  the 
bar,  that  if  general  insanity  be  established,  it 
will  be  presumed  to  continue,  unless  a  lucid  in- 
terval at  the  time  of  the  transaction  in  ques 
tion  be  clearly  shown;  but  does  proof  that  a 
man  is  in  the  habit  of  often  getting  drunk,  and 
has  even  been  a  drunkard  for  years,  make  out 
a  case  of  general  insanity  within  the  rule?  The 
greatest  drunkard  is  frequently  sober,  perhaps 
every  day;  his  habit  is  in  a  degree  under  the 
control  of  himself  and  friends;  and  during  the 
few  months  that  this  man  spent  in  the  lunatic 
asylum,  the  mad-house,  asit  has  been  called  by 
way  of  emphasis,  he  was  no  doubt  entirely  so- 
ber and,  therefore,  sane.  If  his  unfortunate  in- 
dulgence in  the  use  of  ardent  spirits  had  re- 
sulted in  a  settled  derangement  of  mind,  inde- 
pendent of  the  immediate  influence  of  drink 
(and  if  the  proof  comes  short  of  this,  a  case  of 
general  insanity  is  not  established),  why  was 
nothing  of  that  kind  shown  or  attempted  to  be 
shown  at  the  hearing?  Why  was  not  the  fam- 
ily physician  called?  General  sanity  is  the 
natural  and  ordinary  condition  of  the  mind, 
and  is  to  be  presumed  till  the  contrary  is  es- 
tablished. 

But  we  are  not  left  to  presumption.  Mrs. 
Milnor  says  that  about  a  month  before  the  bond 
was  destroyed,  she  and  her  mother  having  re- 
ceived word  that  the  testator  was  perfectly 
himself,  went  and  brought  him  home  from  the 
asylum,  whither  he  had  been  for  the  last  time. 
He  soon  after  told  Williams  to  destroy  the 
bond,  and  finally  sent  for  it  and  destroyed  it 
himself,  being  perfectly  sane  of  mind;  In  the 
phrase  of  the  witness,  he  was  entirely  himself; 
he  was  not  very  well;  but  only  weak.  I  do 
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not  find  a  word  of  proof  that  after  he  returned 
home  the  last  time  his  mind  was  unsettled,  or 
that  he  had  even  relapsed  into  his  accustomed 
indulgence.  His  whole  conduct  in  making  the 
gift,  as  sworn  to,  bears  strong  marks  of  delib- 
eration: and  the  transaction  is,  in  its  own  char- 
acter, an  argument  in  favor  of  sanity.  If  there 
were  in  truth  the  power  of  malign  influence 
*on  the  part  of  the  wife,  and  a  disposi-  [*5JJ5 
tion  to  abuse  the  power,  why  was  it  not  exert- 
ed in  a  total  alteration  of  the  will?  Why  suffer 
any  part  of  the  estate  to  pass  to  the  respond- 
ents? They  had  stood  in  the  will  for  half  the 
personal  estate,  ever  since  1825;  the  one  half 
only  having  been  bequeathed  to  the  wife. 
The  destruction  of  the  bond  was  the  addi- 
tion of  only  $1,000  more;  for  the  will  already 
carried  one  half  of  the  bond  to  her.  What 
more  natural,  I  ask,  than  that,  in  a  long  turn 
of  perfect  sobriety,  confined  by  bodily  weak- 
ness with  his  family,  he  should  review  the  four 
years  which  had  elapsed  since  his  will  had  been 
made,  the  care,  the  anxiety,  the  shame  which 
his  unfortunate  appetite  had  in  the  meantime 
inflicted  on  his  wife;  and  see  the  fitness  of  add- 
ing at  least  this  meagre  and  disproportionate 
codicil?  Is  there  the  least  difficulty  in  account- 
ing for  such  an  act,  without  raising  the  hy- 
pothesis of  insanity,  or  of  undue  influence? 

In  turning  over  the  books  with  a  view  to  the 
form  of  this  gift,  I  was  struck  with  its  similar- 
ity, in  several  respects,  to  a  case  which  came 
before  Ld.  Hardwicke  in  1740  ;  Richards  v. 
Sym*,  Barnardist,  Cb.,  90.  There  the  defend- 
borrowed  £3,000  of  the  complainant's  father, 
giving  a  bond  and  mortgage.  The  defendant's 
mother  was  uneasy  on  account  of  his  contract- 
ing so  heavy  a  mortgage  debt ;  but  the  mort- 
gagee told  her  in  her  son's  presence,  that  she 
need  not  be  uneasy,  as  it  was  in  his  power  to 
be  kind  to  her  son.  The  bond  and  mortgage 
were  kept  for  some  time  by  a  trustee  ;  but  the 
defendant  procured  them  from  him,  and 
brought  them  in  a  box  to  the  mortgagee's 
house,  where  the  mother  was,  and  requested 
him  to  take  and  keep  them  himself.  Upon  this, 
as  it  was  sworn  on  the  part  of  the  defendant, 
the  mortgagee  put  back  the  bond  and  mort- 
gage with  his  hand;  and  said  "Take  back 
your  writings  :  I  freely  forgive  you  the  debt." 
Turning  to  the  mother,  he  said  :  "  I  always 
told  you  I  would  be  kind  to  your  son  : 
now  you  see  that  I  am  as  good  as  my  word." 
But  this  evidence  was  contradicted  on  the  part 
of  the  complainant,  who  was  the  mortgagee's 
son  and  heir.  Ld.  Hardwicke  held  that,  tak- 
ing the  case  as  made  out  on  the  *part  [*53O 
of  the  defendant,  the  gift  discharged  both  the 
bond  and  mortgage.  But  inasmuch  as  the  con- 
tradictory evidence  left  it  doubtful  whether  the  . 
mortgagee  did  make  the  expressions  imputed 
to  him.  His  Lordship  directed  an  issue  on  that 
question.  In  the  case  at  bar,  which  is  an  ap- 
peal from  a  surrogate,  I  am  not  aware  of  any 
express  statute  giving  the  ChanceUor  power  to 
award  an  issue,  as  is  done  by  the  Revised  Stat- 
utes in  certain  cases  while  before  the  surrogate 
or  before  a  circuit  judge  in  probate  cases  ;  but 
the  appeal  is  given,  in  the  case  before  us,  to 
the  Court  of  Chancery,  as  such.  2  R.  S.,  506, 
2d  ed.  And  the  reason  why  the  Legislature 
were  silent,  was  probably  because  they  knew 
that  the  Court  of  Chancery  has  the  general 
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incidental  power  to  award  an  issue  in  all  prop- 
er cases.  I  have  no  doubt  of  its  power  in  the 
case  before  us,  if  not  expressly  restrained  ; 
and  I  presume  its  jurisdiction  is  not,  in  regard 
to  issues,  narrowed  anywhere  in  the  Revised 
Statutes.  Taking  the  Court  of  Chancery  to 
hold  its  ordinary  power  in  this  particular,  and 
conceding,  for  the  sake  of  the  argument,  that 
Mrs.  Milnor's  testimony  was  shaken,  then  I 
think  much  the  better  course  would  have  been 
to  award  an  issue.  The  case  at  bar  seems 
more  strikingly  to  call  for  such  a  direction 
previous  to  a  decision  by  the  Chancellor,  than 
that  of  Richards  v.  Syms,  where  the  evidence 
was  agreed  to  be  contradictory.  The  Ld.  Chan- 
cellor would  not  pronounce  against  the  gift  even 
in  such  a  case,  till  the  defendant's  testimony 
had  been  overruled  by  the  verdict  of  a  jury. 
In  the  case  at  bar,  I  have  endeavored  to  show 
that  there  is,  at  least,  very  great  difficulty  in 
seeing  a  doubt  either  in  respect  to  the  form 
and  intent  of  the  gift,  or  the  sanity  of  the  do- 
nor or  his  freedom  from  undue  influence.  Yet 
the  Court  of  Chancery  has  nullified  the  gift, 
without  even  taking  the  opinion  of  a  jury.  If, 
as  was  held  by  Ld.  Hardwicke,  the  intent  to 
give  ought  not  to  be  negatived  without  an  is- 
sue in  Richards  v.  Syms,  such  a  precaution  in 
the  case  before  us,  even  if  we  do  not  go  be- 
yond an  inquiry  as  to  what  the  testator  said, 
seems  to  me  still  more  proper.  But  when  we 
come  to  doubt  on  the  question  of  insanity  and 
undue  influence,  such  a  case  has  always  been 
537*]  deemed  peculiarly  proper  *f or  the  con- 
sideration of  a  jury.  I  noticed  before  that  the 
gift  was  in  nature  of  a  bequest.  The  question 
is  of  the  same  character  as  that  which  fre- 
quently arises  on  offering  a  will  for  probate, 
in  respect  to  which  the  Legislature  have  made 
special  provisions  for  an  issue  on  appeal  to  the 
circuit  judge.  2  R.  S.,  10,  505,  3d  ed.  It  is 
analogous  to  the  issue  of  devisamt  vel  non,  so 
familiarly  known  to  the  profession.  Mingled, 
as  this  matter  was  before  the  auditors,  with  the 
general  account,  and  introduced  by  the  way  of 
supplemental  charge  at  an  advanced  stage  of 
the  hearing  (though  I  do  not  mean  to  deny  the 
regularity  of  that  course  in  strict  practice),  it 
is  easy  to  perceive  that  the  hearing  must  have 
been  greatly  wanting  in  that  fullness  of  prep- 
aration, and  singleness  of  attention,  and  thor- 
ough examination  peculiar  to  the  trial  of  a 
feigned  issue.  May  I  be  permitted  to  say 
again  that,  to  my  mind,  there  was  an  unac- 
countable paucity  of  proof  to  show  insanity  ? 
In  Kettletas  v.  Gardner,  read  in  evidence  from 
1  Paige,  488,  the  master  reported  that  Gardner 
was  of  sound  mind  when  the  report  was  made 
though  his  bodily  health  was  impaired  and  his 
habits  of  intemperance  laid  him  open  to  fre- 
quent attacks  of  insanity.  It  is  evident  from 
the  report  that  the  fits  of  insanity  spoken  of 
were  entirely  voluntary  ;  the  man  got  drunk 
often  and  that  was  the  amount  of  his  insanity. 
The  report  was  made  in  1829,  after  he  had 
come  from  the  Asylum  the  last  time,  a  sober 
man,  as  Mrs.  Milnor  says;  nor  was  there  a  par- 
ticle of  evidence  that  he  was  even  drunk  aft- 
er that  time.  The  amount  of  the  master's  re- 
port is  that  he  was  liable  to  become  insane. 
That  he  ever  became  so  after  he  left  the  Asy- 
lum he  does  not  say  and  when  he  destroyed 
the  bond  he  was,  as  Mrs.  Milnor  says,  perfect- 
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ly  himself.  She  had  been  long  acquainted  with 
him,  and  could,  doubtless,  tell  as  a  matter  of 
fact  at  the  time,  whether  he  was  drunk  or  so- 
ber. It  must  have  been  a  surprise  to  this 
widow  to  be  told  that  her  husband  who  had 
been  in  the  habit  of  getting  drunk,  could  not. 
for  that  reason,  make  a  codicil,  or  add  to  her 
legacy  by  way  of  donatio  causa  mortis,  when  he 
was  perfectly  sober.  I  feel  fully  authorized  to 
believe  that  there  was  nothing  in  the  case  dif- 
ferent from  the  ordinary  *alternations  [*538 
of  an  intemperate  man.  That  his  habit  had  at 
any  time  resulted  in  delirium  tremens  is  no- 
where said.  Even  that,  the  worst  and  com- 
monly the  most  imbecile  state  of  the  drunkard, 
is  often  attended  with  turns  of  sobriety  some- 
times for  weeks.  Again,  I  ask  if  there  was 
anything  more  than  common  drunken  fits,  why 
was  it  not  shown  ?  Dr.  Rogers  had  advised 
that  he  should  be  confined.  Why  was  the  doc- 
tor not  examined  ?  Mrs.  Gardner  had  raised 
the  issue.  Her  own  witness  had  pronounced 
the  man  sober  at  the  very  moment  of  the  gift; 
and  also  delared  that  he  came  from  the  Asy- 
lum, on  an  invitation  to  fetch  him  as  a  cured 
man.  If  she  was  mistaken  in  her  estimate  of 
his  condition,  she  might  have  been  met  by  a 
cloud  of  witnesses;  the  physicians  at  the  Asy- 
lum, the  keeper  and  his  agents,  in  addition  to 
the  family  physician,  and  the  neighbors  who 
had  noticed  him  since  his  return.  If  his  fac- 
ulties had  become  so  impaired  that  he  was  too 
stupid  for  plain  business  when  clear  of  drink, 
surely  this  must  have  been  well  known,  and 
could  have  been  easily  proved.  Yet  all  was 
rested  on  criticising  the  testimony  of  Mrs.  Mil- 
nor and  the  judicial  removal  of  the  man  from 
his  office  of  guardian  because  he  was  intemper- 
ate. It  is  true  that  Mrs.  Gardner  might  have 
called  the  witnesses  of  whom  I  speak  ;  but  I 
do  not  think  her  counsel  was  warranted  in 
doubting  that  her  case  was  fully  made  out  and 
must  stand  till  it  was  more  seriously  impeached, 
than  it  had  yet  been  by  opposing  testimony. 
Beck,  in  his  treatise  on  Medical  Jurisprudence, 
Vol.  I.,  376,  1st  ed.,  advises  "that  the  conduct 
of  drunkards  should  be  particularly  noticed 
during  the  intervals  of  temperance.  If  spiritu- 
ous liquors  exercise  such  an  influence  as  to  ren- 
der us  doubtful  concerning  the  state  of  mind 
at  this  time,  we  may  reasonably  infer  that  the 
alienation  is  becoming  permanent."  Why  was 
not  such  an  obvious  point  of  view  resorted  to? 
Was  it  enough  to  talk  of  the  mad-house?  This 
was  evidently  a  mere  misnomer.  Dr.  Rush,  in 
treating  of  mental  diseases.calls  it  a  sober-house 
and  advises  that  an  hospital  be  established  in 
every  city  and  town  of  the  U.  8.,  for  the  exclu- 
sive reception  of  hard  drinkers.  Diseases  of 
the  Mind,  267,  ed.  of  1812.  *The  [*539 
ground  taken  by  Rush  is,  that  drunkards  are 
mischievous.  Swinburne  says  the  drunkard 
is  like  a  madman  during  the  time  of  his  drunk- 
enness ;  and  cannot  make  a  will  when  he  is  so 
excessively  drunk  that  he  is  utterly  deprived 
of 'the  use  of  reason  and  understanding  ;  oth- 
erwise, "  if  he  be  not  clean  spent,  albeit  his 
understanding  be  obscured  and  his  memory 
troubled."  1  Swinb.,  133,  134,  ed.  of  1803  ; 
Bl.  2  Com.,  497,  says  "he  is  incapable  when 
his  senses  are  besotted  with  drunkenness." 
Mr.  Stock,  in  his  late  treatise  on  the  Law  of 
Non  Compotes  Mentis,  46,  67,  gives  us  the  re- 
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suit  of  the  authorities,  that  "  proof  of  drunk 
en  ness  amounting  to  insanity  will  invalidate  a 
will:  but  if  it  be  shown  that  the  testator  was 
not  under  the  influence  of  strong  liquor  at  the 
time  of  the  execution,  the  presumption  will  be 
in  favor  of  the  will,  a  presumption  strength 
ened  or  impaired  of  course  by  the  internal  ev- 
idence of  the  contents."  What  reason,  I  ask. 
had  Mrs.  Gardner  to  suppose  she  did  not  stand 
within  the  very  terms  of  the  rule,  after  prov- 
ing that  her  husband  was  perfectly  sober  when 
he  destroyed  the  bond  ?  Least  of  all,  I  think 
had  she  reason  to  expect  the  imputation  of  un- 
due influence,  and  feel  herself  called  upon  to 
repel  any  thing  of  that  kind.  There  was  not 
one  particle  of  evidence  that  she  had  ever 
urged  her  husband  on  the  subject ;  and  I  must 
be  permitted  to  deny,  on  authority,  that  her 
general  influence  could  be  received  as  any 
proof  against  her.  In  Williams  v.  Goude,  1 
Hag.  Eccl.,  577,  581,  595,  a  like  inference  was 
sought  to  be  made.  There  the  husband  was  a 
tavern-keeper;  and,  it  seems,  not  only  drank, 
but  had  become  a  good  deal  stupefied  under 
an  attack  of  the  apoplexy.  In  respect  to  the 
charge  of  undue  influence,  Sir  John  Nicholl 
remarks:  "There  was  the  general  influence 
of  an  active,  bustling,  high  spirited  wife,  over 
a  good  natured,  easy  husband;  in  consequence 
of  his  attack,  it  was  necessary  she  should  take 
a  still  more  decided  lead  in  the  management  of 
the  concerns  of  the  house.  It  was  necessary 
she  should,  as  a  kind  nurse  and  an  affection- 
ate wife  naturally  would,  insist  on  his  going 
to  bed  at  his  regular  hour  ;  on  his  not  indulg- 
ing too  freely  in  liquor,"  etc.;  adverting  tooth- 
er acts  of  salutary  influence.  But  he  adds:  "I 
54O*]  can  find  *no  trace  of  any  unfair  im- 
portunity, on  the  part  of  the  wife  to  induce 
htm  to  alter  his  will,  or  do  any  testamentary 
act."  The  general  influence  arising  from  his 
affection  for  and  deference  to  his  wife,  the 
learned  judge  refuses  to  admit  as  matter  of 
suspicion.  He  says,  in  another  place  :  "In- 
deed, it  would  be  extraordinary,  if  the  influ- 
ence of  affection  and  of  warm  attachment  is 
to  take  away  the  power  of  benefiting  the  ob- 
ject of  that  regard.  The  influence,  to  vitiate 
an  act,  must  amount  to  force  and  coercion  de- 
stroying free  agency,  it  must  not  be  the  influ- 
ence of  affection  and  attachment,  it  must  not 
be  the  mere  desire  of  gratifying  the  wishes  of 
another;  for  that  would  be  a  very  strong  ground 
in  support  of  a  testamentary  act.  Further, 
there  must  be  proof  that  the  act  was  obtained 
by  this  coercion;  by  importunity  that  could 
not  be  resisted;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tan- 
tamount to  force' and  fear."  Was  there  any 
thing  of  all  this  in  Mrs.  Gardner's  case  which 
it  lay  with  her  to  repel.  I  confess  myself  ut- 
terly at  a  loss  to  conjecture  on  what  the  mind 
can  fasten  itself  bearing  the  remotest  sem- 
blance of  undue  influence.  These  probate  in- 
vestigations were  an  every  day  matter  with  Sir 
John  Nicholl,  who  fixes  the  onus  on  the  pacty 
charging  undue  influence,  saying  he  must  put 
his  finger  on  the  act,  showing  how  it  was 
wrought.  In  the  case  at  bar,  the  auditors  say 
Gardner  was  exposed  to  undue  influence.  The 
surrogate  adds  he  may  perhaps  have  labored 
under  the  terror  of  being  sent  back  to  the 
mad-house  ;  and  the  Chancellor  says  :  "I  must 
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presume  the  mother,  or  someone  else,  had  per- 
suaded the  decedent  to  destroy  the  bond." 
Certainly  he  was  exposed  to  influence,  and,  so 
is  every  man  on  a  bed  of  sickness,  or  in  the 
hands  of  his  nurse,  even  though  she  be  his  wife. 
Are  we,  therefore,  to  presume  that  it  was  exert- 
ed? Perhaps  he  was  afraid  of  being  sent  back; 
are  we,  therefore,  to  presume  that  Mrs.  Gard- 
ner shook  his  purpose  by  threats  of  incarcera- 
tion ?  If  we  proceed  from  exposure,  into  the 
regions  of  conjecture,  ills  difficult  to  conceive 
how  a  great  majority  of  testamentary  acts  ar« 
to  escape  the  imputation  of  undue  influence. 
If  I  could  presume  that  Mrs.  Gardner,  or 
someone  else.  *persuaded  her  husband  [*541 
to  forgive  her  the  loan,  it  appears  to  me,  with 
great  deference,  to  be  a  perfect  non  sequitur. 
Was  there  fraud  ?  Was  there  terror  ?  Was 
there  harassing  importunity,  and  a  compli- 
ance for  the  sake  of  peace  in  the  dying  hour  ! 
Stock,  Non  Comp.  Ment.,  47,  48.  Had  Mrs. 
Gardner  the  least  reason  to  suppose  that  her 
conduct  was  open  to  this  harsh  construction  t 
Why  did  she  not  seize  with  unbecoming  eager- 
ness on  the  request  that  she  herself  would  de- 
stroy the  bond?  A  messenger  is  resorted  to. 
The  trustee  gives  up  the  bond.  The  testator 
is  allowed  time  to  pause  and  reflect.  This  is 
the  proof.  Is  it  not  more  natural  to  suppose 
that  she  had  been  slow  and  sorrowful,  in  yield- 
ing to  the  severe  treatment  of  her  unhappy 
husband  ?  Is  it  possible  I  can  be  mistaken, 
when  I  suppose  that  no  presumption  ought  to 
arise  against  her,  because  she  had  taken  the 
helm  from  the  hand  of  a  drunken  pilot ;  and 
thus  saved  the  remnant  of  his  fortune  from 
shipwreck  ?  What  would  otherwise  have  been 
left  for  him  to  bequeath  in  favor  of  the  re 
spondents  or  anybody  else?  We  are  not  deal- 
ing with  a  needy  and  artful  adventurer  insin- 
uating herself  into  a  marriage  with  age  and 
weakness,  for  the  sake  of  a  fortune.  Each  had 
a  competency;  and  we  find  the  testator  living 
at  Mrs.  Gardner's  own  house  in  Prince  St. 
They  had,  doubtless,  contracted  their  union 
with  the  ordinary  expectation  of  wealth  HIK! 
respectability  and  domestic  happiness.  Mrs. 
Gardner  had  lived  to  see  all  these  hopes  fade, 
without  any  fault  of  hers  and,  moreover, 
found  herself  involved  in  the  usual  round  of 
fallacious  expedients  to  reclaim  an  intemper- 
ate husband.  She  must  have  been  miserable  ; 
but  her  suffering  for  years  does  not  appear  to 
have  subdued  her  affection,  or  led  her  to  fault 
in  the  discharge  of  her  duty.  The  husband 
seems  to  have  become  sensible  of  all  this  in  his 
last  sickness,  and  I  have  been  unable  to  detect 
any  other  influence  as  leading  to  a  destruction 
of  the  bond. 

He  had  the  undoubted  legal  power  to  for- 
give this  debt  to  his  wife.  2  Kent,  Com., 153, 
3d  ed.,  and  cases  cited,  in  the  form  which  the 
deposition  of  Mrs.  Milnor  represents  him  as 
having  pursued.  Richards  v.  Syms,\  Barn.  Cb., 
*90.  "And  to  my  mind  the  proof  is  en-  [*542 
tirely  clear,  not  only  that  the  requisite  form 
was  complied  with;  but  that  it  is  free  from  the 
imputation  of  insanity  or  undue  influence. 

The  whole,  however,  I  think,  resolves  itself 
into  a  question  of  evidence;  and  I  agree  to  the 
proposition  of  one  of  the  counsel  for  the  re- 
spondents in  his  argument,  that  if  this  court 
should  believe  there  was  a  fair  conflict  of  evi- 
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dence  before  the  auditors,  and  the  law  will  not 
allow  an  issue,  their  conclusion  ought  not  to  be 
disturbed.  I  would  give  it  the  force  which  we 
allow  to  a  verdict  on  a  motion  for  a  new  trial, 
and  refuse  to  reverse  their  report,  except  in  a 
case  where  they  may  have  concluded  against 
the  decided  weight  of  evidence.  Such, I  think, 
is  the  case  at  bar.  But  even  if  there  was  a  fair 
conflict  of  evidence,  as  I  think  there  was  pow- 
er in  chancery  to  award  an  issue,  it  should 
have  been  done.  In  either  view  I  am  for  a  re- 
versal of  the  Chancellor's  decree.  Should  this 
court,  however,  differ  with  me  upon  the  force 
of  the  evidence  with  regard  to  the  destruction 
of  the  bond,  then  I  am  of  opinion  that  the  de- 
cree of  the  Chancellor  should  be  affirmed. 

The  manner  of  introducing  the  charge  of  the 
$2,000  before  the  auditor,  was  a  mere  matter 
of  practice  :  and  the  costs,  though  final,  are 
not  in  this  case  the  subject  of  appeal.  Both 
rested  in  the  discretion  of  the  court  below. 
Rogers  v.  Holly,  18  Wend.,  350,  and  cases  cited; 
Rowley  v.  Van.  Benthuysen,  16  Wend.,  369. 

On  the  question  being  put — shall  this  decree 
be  reversed  ? — 20  members  of  the  Court  an- 
swered in  the  affirmative,  and  3  in  the  nega- 
tive. 

Whereupon,  so  much  of  the  decree  of  the 
Chancellor  as  affirmed  the  decree  of  the  surro- 
gate, charging  the  appellant  with  the  sum  of 
$2,000  loaned  to  her  by  her  husband,  was  re- 
versed. 

Reversing1— 7  Paige,  112. 

Feme  covert— Power  of,  to  charge  separate  estate. 
Distinguished— 33  Hun,  601. 

Cited  in-3  Barb.  Ch.,  11 ;  1  N.  Y.,  463 ;  18  N.  Y.,378; 
4  Barb..  554;  31  Barb.,  291.649;  22  Barb.,  380:  31  Barb., 
321 ;  8  How.  Pr..  507  ;  11  How.  Pr.,  238  ;  12  How.  Pr., 
335 ;  17  How.  Pr.,  177 ;  4  Leg.  Obs.,  6 ;  9  Wall.,  119 ;  23 
Cal.,  565  ;  46  Mo.,  366  ;  2  Am.  Rep.,  550  (46  Mo.,  544) ; 
12  Am.  Rep.,  325,  326  (46  Miss.,  630). 

Debt— Discharge  of  by  gift,  etc.  Corrected— 2  Sandf . 
Ch.,  413. 

Cited  in— 6  Trans.  App.,  62;  5  Lans.,  10;  35  Am. 
Rep.,  387  (52  Iowa,  506). 

Inebriate— Validity  of  acts  of— Presumption  of  san- 
ity. Cited  in— 81  N.  Y.,  262;  44  How.  Pr.,  483;  35 
Super.,  332. 

Undue  influence— What  is— Acts  vitiated  by.  Cited 
in— 13  How.  Pr.,  69 ;  42  111.,  388. 

Feigned  issue— When  will  be  awarded.  Cited  in— 2 
T.  &  C.,  504 ;  6  How.  U.  S.,  584. 

Also  cited  in— 10  Abb.  Pr.,  109;  3  Sandf.,  191;  4  Bos., 
661. 


543*]     *VARICK'S  EXECUTORS, 

Appellants, 

AND 

BRIGGS  ET  AL.,  Respondents. 

Construction  of  Recording  Act  of  1813 — Effect  of, 
on  Deed  Executed  in  1802. 

The  principal  question  in  this  case  was  as  to  the 
effect  of  the  Recording  Act  of  1813,upon  a  deed  exe- 
cuted in  1802,  conveying  lands  situate  in  the  County 
of  St.  Lawrence.  Senator  Verplanck,  in  delivering 
his  opinion  for  affirmance,  concurs  in  the  views  of 
the  Chancellor  as  set  forth  in  6  Paige,  327,  et  seq.,  that 
this  case  cannot  be  considered  within  the  meaning 
of  the  Act,  but  dissents  from  the  opinion  of  the 
Chancellor  in  an  important  particular ;  holding  that 
it  is  not  competent  to  the  Legislature  to  pass  an  Act 
declaring  a  deed,  which  previous  to  the  passage  of 
the  Act  was  a  good  and  valid  conveyance  of  lands, 


NOTE.— Deeds— Registration  of— Subsequent  convey- 
ance where  first  deed,  is  unrecorded— Effect  of  notice. 
For  a  full  discussion,  see  Jackson  v.  Sharp,  9  Johns., 
163,  note ;  Jackson  v.  Phillips,  9  Cow.,  94,  note. 
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fraudulent  and  void  unless  recorded  previous  to  the 
recording  of  a  subsequent  deed  or  conveyance  ob- 
tained by  a  bonafide  purchaser  or  mortgagee. 

Citations— Act,  Apr.  3, 1798;  Bac.  Abr.,  tit.  Statute 
I ;  1  R.  L.,  370,  sec.  4 ;  Act,  Apr.  10,  1813 ;  Act,  Apr. 
6. 1801. 

A  PPEAL,  from  chancery.  The  appellants 
JJL  filed  a  bill  in  chancery  to  foreclose  a  mort- 
gage executed  to  their  testator  by  Wesson 
Briggs,  Feb.  7,  1832,of  a  tract  of  l.OuO  acres  of 
land  situate  in  the  County  of  St.  Lawrence  ; 
which  mortgage  was  duly  recorded.  The  mort- 
gagor derived  his  title  from  John  Tibbits,  by 
deed  bearing  date  Nov.  9,  1810,  which  was 
duly  recorded,  and  was  possessed  of  the  prem- 
ises until  his  death  in  1831.  After  his  death 
the  bill  for  the  foreclosure  of  the  mortgage  was 
filed,  and  his  children  as  his  heirs  at  law  were 
made  parties  defendants.  They  put  in  an  an- 
swer alleging  that  in  the  month  of  July,  1801, 
John  Tibbits,  their  maternal  grandfather,  exe- 
cuted a  deed  to  his  daughter,  their  mother, 
Polly  Briggs,  the  wife  of  the  mortgagor,  con- 
veying to  her  in  fee  the  whole  of  the  premises 
covered  by  the  mortgage  except  200  acres  which 
he  reserved  ;  that  in  Aug.,  1802,  me  deed  of 
July,  1801,  was  destroyed  and  a  new  deed  exe- 
cuted by  their  grandfather  to  their  mother  of 
the  whole  tract  of  1,000  acres.  That  their 
mother  died  in  the  month  of  Mar.,  1810,  and 
that  in  the  ensuing  month  of  November.whilst 
they  were  infants,  their  father  surrendered  the 
deed  of  1802,  and  took  a  deed  to  himself  of  the 
tract  conveyed  to  their  mother.  Proofs  were 
taken  and  the  execution  of  the  two  deeds  to 
Polly  Briggs  satisfactorily  proved,  the  latter 
in  the  month  of  *Aug.  or  Sep.,  1802  ;  [*544 
and  the  surrender  of  the  deed  of  1802,  and  the 
execution  thereupon  of  the  deed  of  1810,  to 
the  mortgagor,  was  shown  by  the  declarations 
of  both  the  grantor  and  grantee  of  the  last  deed. 
The  principal  question  in  this  case  arises 
upon  the  construction  of  the  Recording  Acts. 
That  portion  of  the  State  which  is  now  known 
as  the  County  of  St.  Lawrence  was,  on  the  or 
ganization  of  the  County  of  Oneida,  Mar.  15, 
1798,  embraced  within  the  bounds  of  Oneida. 
See  Statutes  of  this  State,  21st  sess.,  Loring 
Andrews'  ed.,  p.  295.  Whilst  this  territory 
thus  formed  part  of  Oneida,  an  Act  was  passed 
Apr.  3,  1798,  requiring  all  deeds  of  land  situ- 
ate in  certain  counties  (amongst  which  Oneida 
but  not  Clinton  was  enumerated),  executed 
after  Feb.  1,  1798,  to  be  recorded  upon  pain  of 
being  adjudged  fraudulent  and  void  against 
subsequent  bonafide  purchasers  and  mortga- 
gees, see  Statutes  as  above,  p.  453.  On  the  re- 
vision of  the  laws  in  1801,  the  Act  last  men 
tioned  was  incorporated  as  a  section  to  a 
general  Act  Concerning  the  Proof  of  Deeds 
and  Conveyances,  passed  Apr.  6,  1801,  which, 
however,  by  a  subsequent  Act  of  the  same 
year,  it  was  declared  should  not  go  into  effect 
until  Oct.  1,  1801.  See  1  Stat.,  p.  479,  sec  4 
and  p.  619  of  1  Web.,  1  ed.  Three  days  pre- 
vious to  the  Act  of  Apr.  6,  1801,  by  "An  Act 
to  Divide  this  State  into  Counties,"  the  portion 
of  the  territory  of  the  State  now  known  as  the 
County  of  St.  Lawrence  was  embraced  in  the 
County  of  Clinton.  See  2  Stat.,  5,  Web.  ed. 
Mar.  3,  1802,  the  County  of  St.  Lawrence  was 
erected,  3  Stat.,  p.  5,  same  ed.;  and  Apr.  10 
1805,  the  4th  section  of  the  Act  of  1801  was  ex- 
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tended  to  the  County  of  St.  Lawrence,  and  It 
was  enacted  that  all* conveyances  of  land  situ- 
ate in  that  county,  executed  since  Oct.  1, 1802, 
should  be  recorded  on  or  before  Jan.  1,  1806. 
See  4  Slat.,  801,  sec.  3.  same  ed.  Thus  it  will 
be  seen  that  at  the  time  of  the  execution  of  the 
first  deed  to  Mrs.  Briggs,  the  premises  in  ques 
tion  were  situate  in  the  County  of  Clinton, 
which  was  not  a  recording  county,  and  that 
the  second  deed  was  executed  previous  to  the 
545*]  time  limited  by  the  Act  *of  1805, as  the 
period  designating  deeds  which  should  be  re 
corded  before  Jan.  1,  1806.  Then  came  the 
Act  of  1813,  1  R.  L.,  370,  sec.  4,  requiring  all 
deeds  of  lands  situate  in  certain  counties, 
amongst  which  is  enumerated  St.  Lawrence, 
executed  after  Feb.  1, 1799,to  be  recorded  upon 
pain  of  being  adjudged  fraudulent  and  void 
against  subsequent  bona  fide  purchasers  and 
mortgagees. 

The  Vice-  Chancellor  of  the  Fourth  Circuit 
held  that  under  the  Registry  Acts  of  1805  and 
1813,  the  deed  of  1802  to  Mrs.  Briggs, not  hav- 
ing been  recorded,  was  void  as  against  the 
mortgagee,  relying  upon  the  opinion  of  Thomp 
son,  «/.,  in  Barker  v.  Jackson,  Paine,  U.  S.  C. 
C.,  559,  571,  and  accordingly  decreed  a  fore- 
closure. The  defendants  appealed  to  the  Chan- 
cellor, who  reversed  the  decree  of  the  Vice- 
Chancellor.  See  the  opinion  of  the  Chancellor, 
6  Paige,  327,  etseq.  Whereupon  the  complain- 
ants brought  an  appeal  to  this  court.  The  case 
was  argued  here  by, 

Mr.  C.  A.  Mann,  for  appellants. 

Mr.  D.  Cady,  for  respondents. 

After  advisement  the  following  opinion  was 
delivered: 

By  Senator  Verplanck,  my  opinion  is  that 
the  Chancellor's  decree  should  be  affirmed  ;  be- 
cause I  think  that  such  a  construction  must  be 
given  to  the  several  Statutes  of  1813  and  prior 
years  concerning  the  registry  of  deeds  as  will 
shut  out  all  retrospective  operation  and  effect 
upon  the  validity  of  deeds,  made  before  their 
enactment,  and  not  at  that  time  required  to  be 
recorded.  It  is  conceded  that  the  Chancellor 
has  fallen  into  a  slight  error  (not  affecting  the 
merits  of  the  cose  or  varying  the  decree),  in  re- 
lation to  the  deed  of  July,  1801,  which  he  sup- 
posed to  be  subject  to  the  Recording  Act  of 
1798.  It  now  appears  that,  in  consequence  of 
the  alteration  of  counties,  the  lands  in  question 
were  then  within  the  bounds  of  another  coun- 
ty to  which  that  Act  did  not  apply.  The  two 
deeds  to  Mrs.  Briggs,  therefore,  stand  on  the 
same  footing,  and  if  proved  to  have  been  duly 
546*]  *made  as  alleged  (which  I  agree  with 
the  Chancellor  is  made  out  by  the  evidence),  the 
title  under  them  is  valid,  unless  they  are  viti- 
ated by  the  statutes  requiring  in  general  terms 
all  deeds  executed  since  Feb.,  1799,  and  Oct., 
1802,to  be  recorded,  and  enacting  that  all  deeds 
not  so  recorded  should  be  considered  fraudu- 
lent and  void  against  subsequent  bona  fide  pur- 
chasers and  mortgagees.  I  have  nothing  to  add 
to  the  Chancellor's  reasoning  as  to  the  probable 
intention  of  the  Legislature  that  the  Act  of 
1813  was  not  to  be  retrospective  as  to  all  prior 
deeds,  but  was  intended  to  apply  only  to  con- 
veyances of  lands  in  counties  which  had  al- 
already  been  subject  to  similar  laws  under  pre- 
vious Acts  for  recording;  and  that,  therefore, 
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lands  in  this  particular  district,  which  had,  by 
accidental  changes  from  one  county  to  another, 
escaped  the  operation  of  such  laws,  must  not 
be  deemed  to  be  included  in  the  general  retro- 
spective words  I  assent  fully  to  this  con- 
struction; but  at  the  same  time  I  must  place 
my  conclusion  as  to  the  effect  of  these  record- 
ing statutes  distinctly  and  expressly  upon  the 
clause  of  the  Constitution  of  the  tf.  8.  prohib 
iting  any  State  from  passing  any  law  impair- 
ing the  obligation  of  contracts.  I  cannot  but 
give  an  effect  to  this  constitutional  restriction, 
in  relation  to  this  question,  much  beyond  what 
the  Chancellor's  opinion  appears  to  admit.  I 
have,  in  a  former  opinion,  delivered  in  this 
court,  objected  to  what  1  considered  an  undue 
extension  of  this  salutary  restriction.  Here  I 
regard  it  as  applying  in  full  force.  Deeds  valid 
and  perfect  at  the  time  of  their  execution,  and 
not  then  requiring  for  their  full  legal  effect 
any  further  legal  sanction,  such  as  recording, 
are  complete  and  valid  executed  contracts. 
Now,  the  effect  of  a  subsequent  statute,  enact- 
ing that  such  valid  contracts  shall  be  adjudged 
fraudulent  and  void  as  against  certain  persons 
unless  a  further  legal  sanction  be  added,  must 
be  in  direct  hostility  to  the  very  words  of  the 
constitutional  inhibition.  The  contracts  them- 
selves are  impaired  by  being  adjudged  void. 
If  a  law  enacts  that  any  class  of  contracts  now 
fair  and  valid  against  the  whole  world  shall 
hereafter  be  adjudged  fraudulent  and  void 
against  some  particular  persons,  can  this  be  any 
other  than  a  law  impairing  the  obligation  of 
*those  con  tracts?  It  is  true  thatthecon-[*547 
tract  may  still  be  said  to  exist  as  between  the 
original  parties;  but  the  obligation  of  the  con- 
tract is  surely  impaired  if  its  effect  and  validity 
are  destroyed  as  against  another  party — if  the 
executed  contract  has  no  longer  any  validity 
as  between  one  of  the  original  parties  and  an 
assignee  of  the  other,  in  relation  to  the  same 
subject  matter.  The  obligation  of  the  contract 
between  A  and  B.  was  before  binding  upon  B 
and  all  who  might  claim  the  effect  of  the  con- 
tract by  his  grant  or  under  his  title,  A  law  is 
passed  pronouncing  that,  in  certain  cases,  the 
contract  shall  be  binding  only  upon  B,  and 
that  its  former  obligation  shall  no  longer  bind 
B's  grantees.  Does  not  such  a  law  impair  that 
contract?  Now  it  cannot  be  presumed  that  the 
Legislature  intended  to  enact  such  an  uncon- 
stitutional requirement.  If  their  intention  to 
do  so  was  manifest  and  their  language  not  sus- 
ceptible of  any  other  meaning,  then  the  enact- 
ment was  unconstitutional  and  void.  But  here, 
evidence,  as  shown  by  the  Chancellor,  not  in- 
deed from  the  statute  itself,  but  from  other 
parts  of  the  statute  book,  indicates  the  proba- 
ble intention,  as  well  as  the  manner,  in  which 
the  framers  of  the  law  were  led  by  a  natural 
oversight,  to  use  words  that  in  their  literal  in- 
terpretation would  apply  retrospectively  to 
some  few  cases,  like  the  present,  not  within 
their  contemplation.  We  may  accordingly 
safely  here  apply  the  rule  that  "a  thing  which 
is  within  the  letter  of  the  statute,  is  not  within 
the  statute  unless  it  is  within  the  intention  of 
the  maker."  Bac.  Abr.,  tit.  Statute,  I.  When, 
therefore,  the  Act  of  1813,  required  all  deeds 
executed  after  Feb.  1,  1799,  to  be  recorded, 
under  the  penalty  of  being  adjudged  to  be 
fraudulent  and  void  against  subsequent  pur- 
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chasers,  we  must  consider  it  as  referring  to 
deeds  which  had  when  executed  been  subject 
to  a  similar  rule,  and  which  should  have  been 
recorded  under  previous  laws,  but  not  as  em- 
bracing retroactively  deeds  then  valid  without 
being  recorded,  which  might  unintentionally 
fall  within  the  letter  of  the  enactment.  I  apply 
the  same  principle  and  the  same  rule  of  inter- 
pretation to  the  prior  Act  of  1805.  I  allow  the 
weight  of  the  chronological  reasons  assigned 
548*]  by  the  Chancellor  to  show  that  *this 
Act  did  not  cover  the  deed  of  1802,  and  which 
was  probably  executed  in  Aug.  or  Sep.,  whilst 
the  Act  did  not  go  into  effect  until  Oct.  But 
independently  of  that  view,  that  Act  cannot 
vitiate  either  of  these  deeds,  if  it  comprehends 
them  in  its  provisions  as  the  Chancellor  thinks 
it  would,  unless  proved  to  have  been  lost  or 
destroyed.  It  is  remarkable  that  this  Act, 
after  requiring  all  deeds  executed  since  Oct. 
1,  1802,  to  be  recorded  before  Jan.  1,  1806, 
does  not  go  on  to  add  in  terms  the  usual  pen- 
alty of  being  adjudged  fraudulent  and  void 
against  subsequent  purchasers.  It  is  only  by 
inference  from  the  former  Act  of  1801,  the 
provisions  of  which  are  h,ere  extended  to 
another  county,  that  this  penalty  can  be  made 
out.  A  mere  inference  of  this  kind,  operating 
in  direct  hostility  to  a  constitutional  restric- 
tion, cannot  be  presumed  or  allowed,  when, 
even  if  it  had  been  an  enactment  in  express 
words,  such  enactment  would  have  been  void. 
The  provision  for  recording  such  prior  deed 
then  stands  alone,  merely  directory  as  to  the 
manner,  the  time  and  the  place  of  recording 
the  deeds  of  those  who,  without  absolute  legal 
necessity,  might  think  fit  thus  to  protect  the 
evidence  and  muniments  of  their  title. 

I  assent  to  the  Chancellor's  view  of  the  evi- 
dence of  the  existence  of  the  deeds,  and  of 
their  loss  or  destruction,  as  well  as  to  his  con- 
clusions from  that  evidence. 

I  am,  therefore,  of  opinion  that  the  deed  of 
1801  to  Mrs.  Briggs,  and  the  deed  of  1802  for 
the  same  lands,  with  the  addition  of  200  acres 
more,  excepted  out  of  the  first,  are  not  to  be 
adjudged  fraudulent  and  void  as  against  the 
complainants,  under  any  of  the  Recording 
Acts  ;  but  conveyed  a  valid  title  not  defeated 
by  the  subsequent  conveyance. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court 
answered  in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Affirming— 6  Paige,  323. 

Overruled-57  N.  Y.,  443. 

Cited  in-1  Hun,  396 :  20  Hun,  393 ;  3  T.  &  C.,  570. 


549*]  *VAN  RENSSELAER  ET  AL.,  Appel- 
lants, 

AND 

AKIN  ET  AL.,  Respondents. 

Mortgage — Release  by  One  of  Two  Trustees,  In- 
sufficient— Estoppel — Evidence — Judicial  Pro- 
ceedings as  Circumstances  from  Which  to  Infer 
a  Given  Consequence — Technical  Bar. 

NOTE. — Former  adjudication —  When  a  bar.    See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note. 
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The  release  of  lands  by  one  of  two  trustees,  from 
the  operation  of  a  mortgage,  is  not,  in  itself,  suf- 
ficient to  discharge  the  lands :  to  render  it  available, 
it  must  be  executed  by  both  trustees. 

If,  however,  such  release  be  treated  as  a  valid  in- 
strument by  an  assignee  of  the  trustees,  all  persons 
deriving  title  from  such  assignee  are  estopped  from 
questioning  its  validity. 

Judicial  proceedings  may  be  given  in  evidence  as 
circumstances  from  which  to  infer  a  given  conse- 
quence, without  that  concurrence  as  to  identity  of 
parties  and  of  subject-matter  which  works  a  tech- 
nical bar. 

Citations-1  Atk.,  489 ;  2  Stew.  (Ala.),  520  :  4  Munf.. 
332,  341 ;  5  Taunt.,  596 :  8  Mart.  (La.),  N.  S.,  375  ;  2 
Rawle,  359, 366 ;  12  Conn.,  176,  179, 180 ;  4  Johns.  469 ; 
2  Miller  (La.),  149, 150 ;  16  East,  334 ;  Walk.,  353-355. 

A  PPEAL  from  chancery.  This  was  a  bill 
-Q.  to  foreclose  three  mortgages  executed  by 
the  respondent  and  two  other  persons.  Mar. 
10,  1810,  the  defendant  William  Akin,  togeth- 
er with  Titus  Goodman  and  John  Dickinson, 
became  the  purchasers  of  a  tract  of  537  acres 
of  land,  situate  at  Greeubush,  opposite  the 
City  of  Albany,  for  which  they  agreed  to  pay 
$60,000  in  manner  following:  each  purchaser 
to  give  his  notes  for  $5,000  payable  at  certain 
days,  and  also  to  give  three  several  bonds  for 
$5,000  each  payable  as  follows:  $5,000  May  1, 
1811,  $5,000  May  1,  1812,  and  $5,000  May  1, 
1813.  The  three  bonds  of  $5,000  each,  paya- 
ble in  1811,  executed  by  the  three  purchasers, 
separately,  to  be  secured  by  a  joint  mortgage 
executed  by  the  three  purchasers  upon  a  por- 
tion of  the  land  purchased.  The  three  bonds 
payable  in  1812  to  be  secured  in  like  manner 
by  a  joint  mortgage  upon  another  portion  of 
the  land,  and  the  three  bonds  payable  in  1813 
to  be  secured  in  like  manner,  by  a  joint  mort- 
gage upon  a  third  portion  of  the  land  sold. 
The  contract  for  the  purchase  was  made  with 
Stephen  N.  Bayard  and  Stephen  Van  Rensse- 
laer,  to  whom  the  above  tract  with  other  prop- 
erty was  conveyed  by  John  J.  Van  Rensselaer 
in  trust  for  the  benefit  of  his  creditors,  for  the 
support  of  his  family  and  the  outfit  of  his 
children.  The  trustees  accordingly  conveyed 
to  the  purchasers  and  the  securities  for  the  pay- 
ment of  the  purchase  money  were  executed. 
Apr.  20,  1811,  the  purchasers  made  partition 
of  the  tract,  and  duly  executed  releases  to  each 
*other.  The  three  notes  of  $5, 000  each,  [*55O 
as  also  the  three  bonds  of  $5, 000  each,  payable 
May  1,  1811,  were  duly  paid;  and  subsequent- 
ly William  Akin  paid  the  remaining  two  bonds 
of  $5,000  each  executed  by  him,  and  Apr.  10, 
1815,  obtained  a  release  from  Bayard  one  of 
the  trustees  (Van  Rensselaer,  the  other  trustee 
refusing  to  execute  it),  exonerating  his  portion 
of  the  premises  from  all  liability  on  account  of 
the  mortgages.  Oct.  17,  18i2,  the  trustees  of 
John  J.  Van  Rensselaer  gave  up  the  bonds  ex- 
ecuted by  Dickinson  one  of  the  purchasers,  for 
the  $10,000  due  from  him,  and  accepted  in 
lieu  thereof  the  bond  of  a  person  of  the  name 
of  Marshall  Jones.  Feb.  1,  1816,  the  trustees 
assigned  the  three  mortgages  and  the  bonds  of 
Goodman  one  of  the  original  purchasers  and 
of  Jones,  the  substitute  of  Dickinson,  to  Elias 
Boudinott,  for  the  alleged  consideration  of 
$22,000,  and  July  11,  1818,  Boudinott  filed  a 
bill  in  chancery  for  the  foreclosure  of  the  mort- 
gages, to  which  bill  he  made  Goodman,  Dick- 
inson, Jones  and  some  subsequent  purchasers 
parties,  but  did  not  make  William  Akin  a 
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party.  In  this  bill  the  complainant  set  forth 
the  partition  made  by  the  original  purchasers, 
and  admitted  that  Akin  had  paid  and  satisfied 
(he  three  bonds  executed  by  him,  but  alleged 
that  there  was  a  large  arrear  of  principal  and 
interest  due  and  owing  on  the  mortgages  from 
Goodman  and  Dickinson.  The  defendants 
suffered  the  bill  to  be  taken  pro  confenso,  and 
previous  to  Nov.  1,  1819,  the  whole  of  the 
premises  contained  in  the  mortgages,  except 
that  portion  which  on  partition  had  been  al- 
lotted to  Akin,  and  also  excepting  some  lots 
which  had  been  released  by  the  trustees,  were 
sold  at  public  auction,  and  with  the  exception 
of  two  small  lots  which  brought  $471,  ou  the 
bid  of  others,  was  bought  in  t>y  Boudinott  for 
the  sum  of  $8,309.44.  The  whole  amount  due 
on  the  bonds  of  Goodman  and  Jones,  having 
been  certified  by  a  master  at  $25,176.86.  The 
premises  thus  purchased  by  Boudinott,  were 
subsequently  conveyed  to  the  trustees  of  John 
J.  Van  Rensselaer  on  the  repayment  of  the 
moneys  advanced  by  Boudinott  on  receiving 
the  assignment  of  the  bonds  and  mortgages  ; 
551*]  *and  Feb.  22,  1834,  the  three  mort- 
gages executed  by  Akin,  Goodman  and  Dick- 
inson, were  assigned  by  the  surviving  devisees 
in  trust  of  Boudinott.  to  the  children  of  John 
J.  Van  Rensselaer,  he  having  died.  The  above 
facts  relative  to  the  transfer  of  the  mortgages 
and  bonds  to  Boudinott,  the  bill  to  foreclose, 
and  the  proceedings  had  thereupon,  were  set 
forth  in  the  answer  of  Akiu  in  the  present  suit. 
He  also  set  forth  in  his  answer  that  June  5, 
1824,  the  present  complainants,  the  children 
of  John  J.  Van  Rensselaer,  filed  a  bill  in  chan- 
cery, calling  Stephen  N.  Bayard,  one  of  the 
trustees,  to  account,  in  which  they  alleged  that 
he  had  taken  upon  himself  the  principal  and 
almost  sole  management  and  execution  of  the 
trusts  created  by  the  deed  of  their  father,  and 
charge  him  with  having  released  from  the  ef 
feet  and  operation  of  the  mortgages,  divers 
portions  of  the  land,  and  thereby  weakened 
the  securities;  and  he  further  alleged  that  the 
estate  of  Bayard  (he  having  died)  had  been  de- 
creed to  account  for  the  value  of  the  bonds  of 
Goodman  and  Jones,  over  and  above  the  value 
of  the  lands  securing  the  same. 

Mar.  1,  1834,  the  respondents,  the  children 
of  John  J.  Van  Rensselaer,  filed  their  bill 
against  the  appellant,  and  Goodman,  Dickin- 
son and  Jones,  for  the  foreclosure  of  the  three 
mortgages  executed  by  them  Mar.  10,  1810,  al- 
leging a  large  sum  of  money  to  be  due  upon 
them;  they  further  alleged  that  Bayard  died  in 
1831,  and  that  the  surviving  trustee,  Stephen 
Van  Rensselaer,  had  assigned  and  transferred 
to  them  all  the  property  and  effects  of  their 
father  remaining  in  his  hands  as  trustee,  among 
which  were  the  mortgages  sought  to  be  fore- 
closed; but  this  allegation  was  not  proved. 
The  proceedings  in  the  suit  in  chancery  prose- 
cuted by  Boudinott,  and  in  the  suit  prosecuted 
by  the  complajnants  against  Bayard,  were  re- 
ceived in  evidence  before  the  Chancellor-  sub- 
ject to  exception.  The  bill  was  taken  as  pro 
confesso  against  all  the  defendants  except  Akin, 
as  to  whom  the  cause  was  heard  on  pleadings 
and  proofs,  and  Jan.  28,  1839,  the  Chancellor 
dismissed  the  bill  as  to  him.  Whereupon,  the 
complainants  appealed  to  this  court .  The  cause 
was  argued  here  by, 
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*Mes*r».  J.  Blunt  and  D.  B.  Og-  [*552 
den.  for  appellants. 

Mean-*.  J.  Rhoades  and  S.  Stevens,  for 

respondents. 

After  advisement,  the  following  opinion  was 
delivered: 

By  Cowen,  J.  I  entirely  concur  in  the 
Chancellor's  general  conclusion.  Independent 
of  the  more  technical  inquiry,  whether  the 
proofs  sustain  the  title  insisted  on  by  the  bill, 
or,  indeed,  make  out  any  title  whatever  in  the 
appellants,  the  bill  was  properly  dismissed,  as 
to  Akin,  on  the  merits.  Each  purchaser  was 
treated  from  the  beginning  as  the  sole  princi- 
pal debtor  for  the  share  of  the  lands  which 
fell  to  him  on  partition;  and  the  mortgages,  so 
far  as  they  respected  the  other  shares,  were  a 
mere  security.  Akin,  therefore,  stood  on  the 
mortgages  as  a  surety  for  the  debts  of  Good- 
man and  Dickinson.  As  to  the  latter  individ- 
ual, Akin  was  most  clearly  discharged  by  the 
substitution  of  Jones'  security,  and  the  deliv- 
ering up  of  Dickinson's  bonds  to  be  canceled; 
and  the  trustees,  with  their  assignee  Boudinott, 
had  tampered  so  much  with  the  bonds  of 
Goodman,  that  I  think  we  ought  to  hesitate 
long  before  we  hold  that  Akin  s  land  should 
be  charged  for  his  debt. 

But  aside  from  these  and  various  other  con- 
siderations in  the  case,  it  is  I  think  clear,  that 
the  release  of  Bayard  should,  under  the  circum- 
stances, be  allowed  its  full  operation  both  as  to 
him  and  his  co-trustee.  Certainly  this  would 
not  have  been  so,  had  its  operation  depended 
entirely  on  the  hand  and  seal  of  Bayard.  Tech-\ 
nically,  all  the  trustees  must  join  in  releasing  / 
a  security;  and  I  think  that  in  legal  effect  they  / 
have  joined  in  executing  the  release  to  Akin.  / 
That  paper  was  originally  drawn  for  both  to  ejp 
ecute;  Mr.  Van  Rensselaer's  name  was  inserted 
in  the  body;  and  in  addition  to  the  name  and 
seal  of  Bayard  a  space  was  left  for  the  name  of 
Mr.  Van  Rensselaer  with  a  seal  affixed.  So  long 
as  Mr.  Van  Rensselaer  kept  the  control  of  the 
mortgages  in  his  own  hands,  he  withheld  his 
assent,  and  refused  to  execute.  But  by  joining 
Bayard  in  an  absolute  assignment  of  the  mort- 
gages to  Boudinott.he  parted  with  *that  [*553 
control  which  passed  to  his  assignee.  The 
latter  filed  a  bill  of  foreclosure  and  proceeded 
to  a  sale.  In  that  proceeding,  the  name  of 
Akin,  and  his  share  of  the  land,  are  dropped  ; 
and  looking  at  the  entire  progress  of  the  suit, 
in  connection  with  other  facts,  the  validity  of 
the  release  is  as  plainly  recognized, as  if  it  had 
been  recited  and  expressly  confirmed.  We  are 
told  in  so  many  words  by  Boudinott  that  he 
went  on  to  sell  and  did  sell  all  the  land  cov- 
ered by  the  mortgages  except  such  as  had 
been  previously  released;  and  by  omitting  the 
land  of  Akin,  he  says  that  had  been  released. 
As  the  holder  and  owner  of  the  mortgage  for 
the  time  being  he  possessed  the  power  to  make 
that  declaration — to  speak  for  Mr.  Van  Rens- 
selaer.who  had  conferred  it.  It  was  the  same, 
in  legal  effect,  as  if  Mr.  Van  Rensselaer  had 
himself  filed  the  bill,  and  taken  up  and  pur- 
sued the  same  course  of  procedure.  That 
would  have  been  a  confirmation  of  Bayard's 
release  ;  and  this  is  equally  so.  It  is  not 'nec- 
essary to  say  that  the  omission  of  Akin  and 
his  land  was,  of  itself,  admissible  in  evidence 
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against  the  appellants,  although  they  prof  ess  to 
claim  under  Boudinott.  I  know  that  a  chan- 
cery bill,  in  its  assertions  and  omissions,  par- 
takes so  much  of  the  surmises  of  counsel,  that 
the  courts  are  unwilling,  as  a  general  rule,  to 
receive  it  in  evidence  against  the  client,  or  those 
claiming  under  him.  But  in  the  case  at  bar, 
we  have  the  personal  action  of  Mr.  Boudinott. 
Under  this  bill,  and  the  report  and  master's 
sale, all  speaking  the  same  language,  he  becomes 
a  purchaser,  systematically  overlooking  Akin, 
and  treating  his  land  as  exempt  from  the  mort- 
gage, in  virtue  of  a  release.  What  release? 
There  was  none  except  that  of  Bayard.  Boudi- 
nott was  as  much  concluded,  in  equity, as  if  he 
had  taken  the  release  into  his  hand  and  person- 
ally delivered  it  to  Akin.  In  Smith  v.  Low,  1 
Atk.,489,  the  mother  of  several  infant  devisees, 
assuming  to  have  authority  as  guardian,  de- 
mised their  land  by  a  building  lease  for  41 
years.  Of  course  the  infants  did  not  and  could 
not  execute  the  lease;  but  they  acted  upon  it, 
"by  receiving  rent,  after  they  came  of  age;  and 
Ld.Hardwicke  established  the  lease  in  equity; 
554*]  thus  *declaring  that  such  acquiescence 
was  equivalent  to  an  original  delivery.  See, 
also,  Sadler  v.  Robinson's  Heirs,  2  Stew.  (Ala.), 
520.  The  case  of  Nelson  v.  Carrington,  4  Munf., 
332,  341,  will  be  found  still  more  circumstan- 
tially in  point. 

I  have  said  so  much,  with  a  view,  among 
other  things,  to  prevent  the  supposition  that  I 
mean  to  rely  on  the  omissions  in  the  bill  filed 
by  Boudinott,  as  evidence  against  him  when 
taken  by  themselves.  I  am  noticing  the  line 
of  conduct  which  he  pursued  in  his  foreclosure 
<;ause,in  which  I  do  claim  that  we  hare  a  right 
to  look  at  the  omissions  as  one  circumstance  in 
connection  with  others.  Authorities  were  cited 
on  the  argument  to  show  that  the  proceedings 
in  that  cause  cannot  be  received  under  the  no- 
tion of  transit  in  rem  judicatam.  That  I  do  not 
mean  to  deny,  although  I  do  not  think  the 
Chancellor  at  all  extravagant  in  suggesting  the 
contrary.  If  a  man  holding  an  entire  lien  in 
his  hands  will  split  or  cut  it  down, by  foreclos- 
ing as  to  a  part  only,  he  should  be  barred  for 
the  whole.  I  will  not  stop  to  inquire  whether 
that  objection  applies  ;  for  it  is  perfectly  well 
settled, that  judicial  proceedings  may  be  given 
in  evidence  like  anything  else,  as  circumstances 
from  which  to  infer  a  given  consequence, with- 
out that  concurrence  as  to  identity  of  parties  and 
subject-matter  which  works  a  technical  bar. 
The  general  principal  was,  I  think,  involved 
in  Peters  v.  Anderson,  5  Taunt.,  596, where  the 
record  in  one  suit  against  the  defendant  was 
received  as  a  circumstance  to  show  that  the 
plaintiff  had  appropriated  certain  payments 
made  by  the  defendant  to  another  demand 
against  him.  The  inference  was  derived  from 
the  fact  that  in  the  course  of  the  proceedings 
given  in  evidence, and  which  had  been  referred, 
he  had  omitted  to  credit  the  payment:  A  man 
is  entitled  to  revoke  a  deed  of  property,  and  a 
judgment  in  a  suit  brought  by  him  may  be  ev- 
idence, inter  altos,  as  an  expression  of  his  in- 
tention to  revoke.  Dismukes  v.  Musgrove,  8 
Mart.  (La.),  (N.  S.),  375  ;  and  see  Witmer  v. 
Schlatter,  2  Rawle,  359,  366,  per  Huston,  /.  ; 
Leeds  v.  Leeds,  12  Conn.,  176, 179,  180.  A  pris- 
oner escapes  from  execution,  both  while  he  is 
in  the  custody  of  the  old  and  the  new  sheriff  ; 
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the  plaintiff  may  elect  which  sheriff  he  will 
sue.  *But  if  he  go  against  the  former,  [*555 
and  recover  judgment,  the  record  is  evidence 
in  favor  of  the  latter  not  that  the  case  of  the 
latter  has  passed  in  judgment, but  as  a  circum- 
stance to  show  the  plaintiff's  election,  that  he 
will  look  exclusively  to  the  former.  Here  both 
parties  and  subject-matter  are  different,  and 
yet,  in  Bawson  v.  Turner,  4  Johns.,  469,  the 
former  suit  was  holden  conclusive.  In  Kemp- 
er  v.  Turner,  2  Miller  (La.),  149,  150,  the  de- 
fendant was  sued  for  money  which  he  had  col- 
lected as  attorney  for  the  plaintiff.  The  now 
defendant  had  formerly  sued  the  plaintiff's 
brother, in  which  suit  he  had  credited  him  with 
the  money  now  in  question ;  and  the  now  plaint- 
iff had  acquiesced  in  that  credit.  The  first 
suit  and  acquiescence  were  received  in  evidence 
as  a  bar.  There  is  a  case  in  the  Ky.  reports 
still  more  pertinent.  The  question  was  whether 
an  alleged  agent  had  acted  within  the  scope  of 
his  authority  in  making  a  deed.  Some  of  the 
parties  now  disputing  the  agency  had,  while 
infants,  filed  a  bill  in  chancery  by  their  guard- 
ian, which  contained  a  recognition  of  the  agent's 
authority  ;  and  this  bill  was  received  in  evi- 
dence against  them;  not,  says  Owsley,  J.,  "as 
a  fact,  if  it  stood  alone,  that  would  be  entitled 
to  any  extraordinary  weight,  but  as  a  circum- 
stance calculated  to  strengthen  the  presump- 
tion raised  by  various  other  facts,  that  in  making 
the  deed  the  agent  acted  strictly  within  the 
scope  of  his  authority;  and,  for  that  purpose, 
the  bill  was  properly  used  in  evidence."  So, 
in  the  case  at  bar,  the  omissions  in  the  bill  of 
Boudinott  may  be  received  in  connection  with 
his  other  acts  in  the  same  cause,  which  cannot 
be  accounted  for  on  any  hypothesis, other  than 
that  he  intended  the  release  of  Bayard  should 
take  effect.  Who  was  Bayard?  He  was  the 
sole  acting  trustee.  To  him  Akin  had  paid  his 
entire  debt,  or  nearly  the  whole.  Other  con- 
siderable payments  had  been  made  on  Goodman 
and  Dickinson's  bonds.  Van  Rensselaer  him- 
self knew  from  the  beginning  that  the  purchase 
had  been  made  with  a  view  to  retail  the  land  ; 
that  the  purchasers  looked  to  the  avails  as  con- 
stituting a  great  part  of  their  ability  to  pay. 
They  could  not  sell  without  releases.and  many 
were  given  in  which  Van  Rensselaer  joined, on 
the  very  principle  *which  led  Bayard  [*556 
to  execute  the  release  now  in  question.  In  this, 
it  is  true,  he  refuses  to  join  ;  but  he  transfers 
his  authority  to  Boudinott,  and  the  latter,  as  it 
is  very  natural  he  should,  acts  in  the  spirit  of 
the  original  understanding,  by  treating  the  re- 
lease as  valid.  I  will  not  say  that  a  contrary 
course  would  have  been  wanting  in  legal  good 
faith.  Perhaps  the  understanding,  not  having 
been  reduced  to  writing,  was  void.  But  still, 
the  consideration  of  morals  and  honor  is  in  the 
case,and  leads  the  mind  more  willingly  to  sup- 
pose that  Boudinott  meant  what  his  course  of 
conduct  in  the  suit  appears  so  strongly  to  in- 
dicate. The  whole  is.to  my  mind,  about  equiv- 
alent to  an  answer  in  chancery,  which, though 
in  an  other  suit,  may  be  treated  as  a  sworn 
confession  of  the  party.  Then,  clogged  with 
this  evidence,  the  title  comes  back  to  these  ap- 
pellants. They  themselves  give  in  evidence  a 
conveyance  from  Boudinott's  representatives. 
They  must  succeed  through  a  title  derived  from 
him,  if  they  succeed  at  all.  They  come  as 
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privies.  They  claim  under  him,  and  must  be 
bound  by  his  acts.  All  that  he  has  said  and 
done  and  omitted  in  relation  to  the  release  of 
Bayard, are  imputable  to  the  appellants  as  their 
sayings  and  their  acts.  In  Lady  Dartmouth  v. 
Roberts,  16  East,  884,  the  defendant  claimed  to 
have  derived  his  title  from  one  Leathley,  who 
had  answered  in  chancery  at  the  suit  of  another, 
to  a  fact  materially  affecting  his  title.  Ld. 
Ellenborough  said:  "It  appears  to  me  this  was 
not  re»  inter  alias  acta,  but  inter  eosdem  acta  ; 
and  was  not  only  evidence, but  strong  evidence 
against  the  defendant,  who  stood  in  the  same 
place  by  derivation  of  title  and  by  legal  obli- 
gation, as  Leathley." 

I  do  not  forget  that  the  force  of  this  reason- 
ing was  sought  to  be  broken  by  several  consid- 
erations. One  tvas,  that  Boudinott  was  a  mere 
pledgee,  having  but  a  limited  authority — not 
authority  which  would  enable  him  to  validate 
the  release;  another  that  the  whole  transaction 
with  him  was  usurious  and  void.  Several  an- 
swers might  be  given  to  these  and  the  like 
objections  raised  in  the  course  of  the  argu 
ment,  but  the  one  already  in  part  noticed,  is 
ufficient  for  all.  The  appellants,  by  claiming 
557*]  under  and  taking  title  *f  rom  Boudinott, 
ahall  not  be  received  at  this  day,  to  say  that  his 
title  was  void.  Their  own  act  has  made  it  good. 
Even  if  it  were  void  for  usury, they  have  chosen 
instead  of  revoking  it  for  that  reason,  to  allow 
the  usurer  his  course.  He  obtained  a  title  on 
foreclosure  and  sale,  admitting  at  every  step  of 
the  proceeding  that  he  had  not  foreclosed  Akin 
because  he  held  a  valid  release.  Boudinott 
made  purchases  at  the  master's  sale  of  most  of 
the  land,  which  the  appellants  now  say  in  their 
bill  he  conveyed  to  Mr.  Van  Rensselaer,  the 
very  trustee  who  refused  originally  to  execute 
the  release.  After  that,  the  appellants,  the 
cestuisque  trust  took  an  assignment  of  the  wort- 
gages  from  Boudinott's  devisees  in  trust,  evi- 
dently with  a  view  to  this  suit,  for  the  bill  was 
filed  within  a  few  days  after.  It  is  too  late  now 
to  question  the  power  of  Boudinott  to  release 
Akin,  if  the  right  to  question  it  ever  existed. 

But  there  is  another  feature  in  this  case 
which  ought  not  to  be  passed  without  notice. 
After  the  assignment  to  Boudinott  and  his  fore- 
closure and  sale,  we  find  the  cestuis  que  trust, 
these  very  appellants,  filing  their  bill  against 
Bayard  and  Stephen  Van  Rensselaer,  in  which 
they  charged  Bayard  alone,  not  Van  Rensse- 
laer, with  having  improvidently  released  land 
from  the  lien  of  the  mortgages  in  question  : 
and  they  pursued  him  and  compelled  him  to 
account  on  that  assumption.  The  same  pro- 
ceedings also  recognize  the  assignment  of  Bou- 
dinott as  a  valid  one.  But,  what  is  more  mate- 
rial, looking  at  the  course  of  that  suit,  1  think 
it  acknowledges  a  general  agency  in  Bayard  to 
execute  releases  in  respect  to  the  Greenbush 
property.  At  least  it  manifests  an  election  by 
these  appellants  to  consider  such  releases  as 
valid,  and  charge  Bayard  with  the  consequent 
loss,  instead  of  disavowing  his  authority,  and 
enforcing  the  mortgage  or  mortgages  on  the 
land  released.  Of  such  general  agency  or  elec- 
tion Akin  has  a  right  to  avail  himself  ;  and,  I 
think  that,  on  the  principle  established  by  the 
cases  already  cited,  he  may  invoke  the  chan- 
cery suit  of  the  appellants  as  evidence  against 
them,  although  he  was  not  a  party  to  that  suit. 
232 


I  do  mean  to  say  that  the  bill  was  evidence  in 
the  same  sense  that  we  receive  an  answer, even 
if  it  had  *been  sworn  to  by  all  the  ap-  [*558 
pellants.  It  was,  in  fact,  attested  by  only  one 
of  them.  But  a  bill  is  always  receivable  as  a 
part  of  the  whole  proceedings,  to  explain  the 
nature  and  object  of  the  suit.where  that  is  ma- 
terial and  relevant.  It  was  here  used  in  con- 
nection with  the  ulterior  proceedings  in  order 
to  raise  a  defense  upon  Bayard's  release,  by 
showing  either  that  be  was  a  general  acrent,  or 
that  the  appellants  intended  to  conflrnfhis  act. 
It  was  said  of  like  evidence  by  a  learned  judge, 
"  although  these  records  were  not  directly  be 
tween  the  plaintiff  and  defendant,  yet  they 
were  a  part  of  the  res  gettce  out  of  which  the 
present  action  has  grown.  They  were  circum- 
stances from  which  the  jury  might  properly 
deduce  facts;  and  the  court  very  properly  per- 
mitted them  to  go  to  the  jury."  Nicholson, 
«/.,  in  Michael  v.  Wells,  Walker,  353-355.  The 
bill  brought  by  these  appellants  was  a  part  of 
the  res  gesta,  from  which,  I  think,  taken  in 
connection  with  Bayard's  release.a  complete  de- 
fense has  accrued  to  Akin.  The  decree  of  the 
Court  of  Chancery  should  be  affirmed. 
The  decree  was  unanimously  affirmed. 

Cited  in— 12  Hun,  576:  11  Abb.  Pr..  14:  2  Redf .,  433  ; 
102  111.,  603 :  40  Am.  Rep.,  612  (102  111.,  603). 


CHILD  v.  BEACH  ET  AL. 

I7RROR  from  the  Supreme  Court.  This  case, 
J-J  with  the  names  of  the  parties  reversed, will 
be  found  in  13  Wend. ,  343,  et  seq. ,  where  the 
Supreme  Court  rendered  judgment  for  the 
plaintiff.  The  defendant  sued  out  a  writ  of 
error,  and  this  court  unanimously  affirmed  the 
judgment. 

Affirming—  13  Wend.,  343. 


MILN  v.  PATTY. 

ERROR  from  the  Supreme  Court.  This  case, 
with  the  names  of  the  parties  reversed.will 
be  found  in  16  Wend.,  557,  et  seq.,  where  the 
Supreme  Court  rendered  judgment  for  the 
plaintiffs.  The  defendant  sued  out  a  writ  of 
error,  and  this  court  unanimously  affirmed  the 
judgment. 

Affirming— 16  Wend.,  557. 


*WILKINSON 
DOUGLASS  &  DUNN. 


[*559 


TERROR  from  the  Supreme  Court.  This  case 
JL  with  the  names  of  the  parties  reversed.will 
be  found  in  17  Wend.,  481,  et  seq., where  a  new 
trial  was  denied,  upon  which  judgment  was 
rendered  for  the  plaintiffs.  The  defendant 
sued  out  a  writ  of  error.  After  argument  in 
this  court  the  Chancellor  delivered  an  opin- 
ion in  favor  of  an  affirmance  of  the  judgment 
of  the  Supreme  Court.he  holding  that  the  plaint- 
iffs were  entitled  to  recover  under  the  money 
counts,  but  not  upon  the  special  count,  de- 

NOTE.— Application  of  payments.    For  a  full  dis- 
cussion, see  Pattison  v.  Hull,  9  Cow.,  747,  note. 
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scribing  the  note  as  a  note  for  $750.  Senator 
Maynard  delivered  an  opinion  for  a  reversal 
of  the  judgment  of  the  Supreme  Court.  The 
members  of  the  Court  divided — 17  being  for 
affirmance  and  6  for  reversal.  Whereupon,  the 
judgment  of  the  Supreme  Court  was  affirmed. 

Affirming:— 17  Wend.,  431. 
Cited  in— 1  Keyes,  187. 


HEWLETT  v.  PEARSALL. 

ERROR  from  the  Supreme  Court.  This  case, 
with  the  names  of  the  parties  reversed,  will 
be  found  in  20  Wend.,  Ill,  et  seq.  The  de- 
fendant sued  out  a  writ  of  error,  and  this  Court 
affirmed  the  judgment  below  by  a  vote  of  19  to  4. 
See  the  case  of  Post  v.  Pearsall,  ante,  425. 

Affirming— 20  Wend.,  111. 
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MURRAY,  Appellant, 

AND 

GRAHAM  ET  AL.,  Respondents. 

A  PPEAL  from  chancery.  This  case  will  be 
X\-  found  in  6  Paige,  622.  Murray  appealed 
from  the  decree  of  the  Chancellor  reversing  the 
decree  of  the  Vice-  Chancellor  of  the  Third  Cir- 
cuit, and  this  Court  reversed  the  decree  of  the 
Chancellor,  and  modified  that  made  by  the  Vice- 
Chancellor.  *Senator  Maynard  de-  [*56O 
livered  an  opinion  for  reversal;  neither  of  the 
judges  of  the  Supreme  Court  delivered  an 
opinion  or  voted  upon  the  decision  of  the  case. 
The  vote  stood  for  reversal,  10;  for  affirm- 
ance, 7. 

Reversing— 6  Paige,  622. 


END  OP  CASES  IN  ERROR,  1839. 


CASES    OF   PRACTICE, 


AND 


DECISIONS  IN 


NON-ENUMERATED  MOTIONS. 


561*]  *8TEWART 

v. 

HAWLEY  &  BARTHOLOMEW. 

Practice — Error — Leave  to  Change  a  Case  Into  a 
Bill  of  Exceptions,  Refused. 

Leave  will  not  be  granted  to  turn  a  case  into  a  bill 
of  exceptions  and  enter  it  in  the  record.f  or  the  pur- 
pose of  reviewing  by  writ  of  error  a  decision  at  the 
circuit,  sustained  in.  banco,  where  the  plaintiff  in- 
stead of  having  a  bill  duly  signed  and  sealed,  makes 
a  case,  and  proceeds  to  the  argument  thereof,  al- 
though the  decision  at  the  circuit  was  duly  excepted 
to  and  time  obtained  to  draw  up  a  bill. 

It  seems,  however,  that  relief  would  have  been 
granted  had  the  party  previous  to  the  argument,  ap- 
plied to  the  court;  and  that  even  after  the  argument, 
the  motion  would  have  been  granted  under  the  cir- 
cumstances of  the  case,  had  the  circuit  judge  certi- 
fied that  he  understood  that  the  party  intended  the 
paper  book  presented  as  a  bill  of  exceptions. 

Citations-2  R.  S.,  342,  2d  ed..  sees.  74-81 ;  Stet. 
Westm.  2,  ch.  31;  1  Salk.,  288:  1  Bing.,  13;  2  B.  & 
Adol.,  845,  n.  b ;  21  Wend.,  552. 

MR.  A.  Stewart,  the  plaintiff  in  person, 
moved  to  incorporate  the  case  made  in  this 
cause  into  the  record  as  a  bill  of  exceptions, in 
order  that  he  might  review  upon  writ  of  error 
the  decision  at  the  circuit,  which  was  sustained 
by  this  court. 

The  plaintiff  was  nonsuited  at  the  Oneida 
Circuit,  in  Apr.,  1839,  on  a  point  of  law;  and 
counsel  took  an  exception  in  such  form  as  en- 
titled him,  according  to  the  statute  and  rules 
of  this  court,  to  draw  out  a  bill  in  form,  and 
have  it  signed  and  sealed.  The  attorney  for 
both  parties  then  stipulated  for  30  days'  time 
in  which  the  plaintiff  should  prepare  a  case  or 
bill  of  exceptions.  Papers  were  accordingly 
drawn  and  settled  by  the  judge,  mentioning 
that  the  exception  had  been  taken,  but  omit- 
ting the  usual  formal  parts  characterizing  a  bill 
of  exceptions;  it  was  not  filed  with  the  clerk 
as  a  bill  of  exceptions;  nor  was  it  returned  by 
56U*]  *him  as  such.  It  was  the  intention  of 
Mr.  Stewart,  and  he  instructed  his  counsel  to 
perfect  a  bill  of  exceptions;  but  through  his 
own  absence  and  inattention,  and  the  neglect 
of  his  counsel,  the  cause  proceeded  to  argu- 
ment and  decision,  without  being  put  in  the 
form  of  a  bill,  though  it  had  been  called  a  bill 
by  the  parties  in  papers  which  passed  between 
them,  and  had  been  once  mentioned  by  both 
parties  in  notice  for  argument,  as  a  bill  of  ex- 
ceptions. At  July  Term,  1839,  the  cause  was 
argued  upon  these  notices  in  its  order  upon  the 
calendar;  the  defendants'  notice  of  argument 
stating  that  a  motion  would  be  made  to  set 


aside  the  bill  as  frivolous.  In  the  June  pre- 
vious, Mr.  Stewart  offered  the  defendants'  at- 
torney a  stipulation,  signed  by  himself,  to 
treat  the  case  as  a  bill;  but  the  attorney  re- 
fused to  join  in  it;  and  the  cause  was  finally 
argued  and  decided  by  this  court  as  upon  a 
case.  This  court  refused  to  disturb  the  non- 
suit. The  circuit  judge  in  his  general  order  to 
stay  proceedings,  certified  that  he  had  settled 
a  bill  of  exceptions.  And  at  the  last  Decem- 
ber Special  Term,  on  the  plaintiff's  motion, 
this  court  (Bronson,  J.,  presiding)  referred  the 
matter  to  the  circuit  judge,  to  say  whether  the 
case  was  understood  by  him  at  the  time  when 
settled,  to  be  a  bill  of  exceptions;  and  if  so,  to 
settle  and  seal  it  as  such.  The  judge  now  cer- 
tified that  he  had  no  remembrance  of  anything 
being  said  of  a  bill  of  exceptions,  and  he  pre- 
sumed, from  the  form,  that  the  case  was  settled 
as  a  case. 

Mr.  T.  W.  Jenkins,  for  defendants  op- 
posed the  motion. 

By  the  Court,  Cowen,  J.  By  the  Revised 
Statutes,  2  R.  S.,  342,  2ded.,  the  party,  in  or- 
der to  entitle  himself  to  a  bill  of  exceptions, 
must  make  his  exception  at  the  trial  of  the 
cause,  at  the  time  when  the  decision  is  made. 
The  exception  must  be  taken  in  writing,  but 
the  court  may  allow  time  to  put  it  in  form. 
Sees.  74,  75.  If  the  truth  be  fairly  stated,  the 
court  is  bound  to  sign  and  seal  the  statement. 
Sees.  76,  77.  If  it  refuses  to  do  so,  when  the 
statement  is  true,  the  court  before  whom  the 
writ  of  error  is  brought,  or  which  shall  have 
authority  to  decide  on  the  bill  when  returned 
to  them,  *may  compel  the  judge  or  [*5O3 
judges  below  to  sign  and  seal.  Sec.  76.  When 
the  bill  is  taken  at  the  circuit,  it  must  be  re- 
turned to  this  court  at  its  next  term,  sec.  81, 
which  of  course  has  the  power  to  compel  its 
execution  by  the  circuit  judge.  When  the  bill 
takes  its  regular  and  ordinary  course,  it  is  orig- 
inally drawn  up  in  due  form,  signed  and 
sealed,  filed  with  the  clerk,  who  delivers  it  out 
with  the  proper  certificate  or  return,  to  the  at- 
torney of  the  party  who  has  the  verdict,  sec. 
80,  and  he  sees  that  it  is  returned  to  the  Su- 
preme Court.  By  section  81,  it  is  finally  to  be 
entered  in  the  record. 

In  the  case  at  bar  an  exception  was  regularly 
taken  at  the  trial,  and  the  parties  then  stipu- 
lated for  time  to  make  a  case  or  bill.  Papers 
were  subsequently  drawn  up  and  the  facts  set- 
tled by  the  judge  according  to  the  rules  which 
are  in  this  respect  common  both  to  cases  and 
bills;  but  no  proposition  was  made  to  the  judge 

WEND.  22 


1840 


STEWAKT  v.  HAWLEY. 


563 


that  he  should  sign  and  seal;  nor  did  the  par- 
ties agree  that  the  paper  should  be  considered 
as  a  bill.'  In  fact  they  proceeded  to  argue  it  as 
a  case,  under  notices  from  each  side;  and  a  de- 
cision was  made  upon  it,  after  both  parties 
were  distinctly  aware  that  it  was  a  mere  case. 

By  the  statute  we  have  seen  that  time  may 
be  taken  to  reduce  the  bill  into  form,  and  in 
this  case  time  was  allowed  by  the  alternative 
stipulation.  Upon  that  stipulation,  it  appears 
to  me  that  Mr.  Stewart  must  be  taken,  after 
what  has  passed,  even  as  between  himself  and 
the  defendants,  to  have  elected  a  case.  But  in- 
dependent of  that,  how  is  it  when  we  are  called 
upon  under  the  statute  to  control  the  circuit 
judge?  There  was  no  intimation  to  him  of  a 
desire  that  he  should  seal  a  bill,  but  in  fact 
both  parties  concurred  in  his  settling  the  state- 
ment as  a  case.  At  common  law,  the  bill  of 
exceptions  was  not  known,  and  by  the  statute 
the  utmost  which  can  be  allowed  is  time  to  put 
it  in  form.  That  is  to  be  done  under  our  rules 
within  certain  specified  periods,  by  way  of 
proposing  a  statement,  amendments  and  a  set- 
tlement by  the  judge.  When  it  comes  to  be 
settled,  the  intention  of  the  parties  is  seen;  and 
then  after  it  is  engrossed,  is  the  very  latest 
point  of  time  at  which  the  judge  can  be  called 
on  to  sign  and  seal  the  paper  as  a  bill.  Strictly 
564*]  *it  must  be  drawn  out  at  the  trial;  but 
that  being  found  inconvenient  in  practice,  the 
statute  says  the  court  may  allow  time.  That 
means  a  preliminary  allowance  in  the  first  in- 
stance; and  we  have  settled  it  by  general  rule. 
True  the  statute  says  that  where  the  bill  is  cor- 
rect, and  the  judge  refuses  to  seal,  we  may 
compel  him  to  do  it,  but  that  cannot  mean  at 
any  distance  of  time  and  under  all  circum- 
stances. On  such  construction  we  should  have 
power  to  turn  every  case  into  a  bill,  at  any 
time;  and  the  distinction  between  the  two 
would  be  unknown.  The  case  is  a  creature  of 
the  court;  the  bill  is  one  of  the  statute,  which 
must  be  followed  in  form  and  circumstance. 
We  cannot  dispense  with  it. 

But  were  this  a  mere  matter  of  practice  under 
the  old  statute,  Westm.  2,  ch.  31,  which  was 
brought  in  to  our  former  revisals,  the  result 
would  be  the  same,  though  that  statute  was  not 
strict  in  fixing  the  time  of  taking  the  exception 
and  .settling  the  bill.  Wright  v.  Sharp,  1  Salk., 
288.  TheEnglish  practice  is  in  this  respect  much 
like  ours  under  the  present  statute,  as  may  be 
seen  by  the  case  cited.  Under  the  old  statute, 
a  party  had  taken  an  exception,  and  was  going 
on  to  have  it  settled,  but  brought  a  writ  of  er- 
ror and  procured  its  return  before  the  bill  was 
settled;  and  issue  was  joined  in  the  Court  of 
Error;  yet  the  court  below  held  that  he  had 
waived  *it.  They  said  he  had  done  so  by  bring- 
ing a  writ  of  error  before  the  bill  was  signed. 
Dillon  v.  Doe,  dem.  Parker,  1  Bing.,  13.  In  a 
like  case,  the  court  allowed  the  bill  to  be 
tacked  to  the  record  nunc  pro  tune,  on  the 
ground  that  the  settling  of  the  bill  had  been 
delayed  by  the  defendant  in  error;  but  even 
this  was  on  very  strict  terms.  Taylor  v.  Will- 
iam*, 2  B.  &  Ad.,  845,  and  n.  b.  Now  the  prin- 
ciple of  these  cases  is,  not  that  the  court  can- 
not relieve,  for  they  do  so  in  the  latter  case; 
but  that  where  the  party  who  raises  the  ex 
ception  takes  a  step  in  the  cause,  the  bill  still 
remaining  unsettled,  without  the  fault  of  his 
WEND.  22. 


adversary,  he  thereby  waives  the  bill  altogeth- 
er ;  and  the  step  need  not  necessarily  be  in- 
compatible with  the  idea  of  there  being  a  bill. 
Here  the  plaintiff  has  not  only  taken  a  step  ; 
but  he  has  taken  several,  and  some  of  them 
*directly  inconsistent  with  all  inten-  [*565 
tion  of  insisting  on  a  bill.  I  have  already  men- 
tioned an  election  under  the  alternative  stipula- 
tion. That  was  to  take  a  case  or  bill  and  he 
takes  a  case  ;  and  both  parties,  in  effect,  take 
their  steps  accordingly  ;  though,  in  words,  it 
was  now  and  then  treated  as  a  bill  even  by  the 
defendants.  It  was  noticed  for  argument  as  a 
bill  ;  but  not  argued  as  such.  It  was  argued 
as  a  case,  after  all  possibility  of  mistake  had 
been  cleared  away.  After  the  parties  had  dis- 
tinctly taken  their  ground,  the  plaintiff  pro- 
posing to  consider  it  a  bill,  and  being  refused, 
he  still  does  not  stop,  nor  attempt  to  obtain  a 
stay;  but  argues  it  as  a  case,  and  allows  it  to 
proceed  to  a  decision  as  such.  If  we  now  in- 
terpose, I  know  not  what  laches  we  must  not 
relieve  against.  No  fault  is  imputable  to  the 
defendants;  it  cannot  be  that  the  plaintiff  was 
in  any  way  misled  or  baffled  by  them.  His 
main  excuse  is,  that  he  was  abroad  on  his  trav- 
els, and  his  attorney  or  counsel  totally  disre- 
garded his  instructions.  The  learned  judge 
who  tried  the  cause  has  not  refused  to  do  any- 
thing that  he  could  possibly  be  called  on  to  do, 
by  way  of  shaping  the  case  into  a  bill  ;  and  I 
think  my  brother  Bronson  sent  down  the  pa- 
pers to  him  at  the  last  special  term,  on  the 
only  possible  alternative:  "  If  you  were  urged 
to  settle  it  as  a  bill,  the  formal  parts  may  now 
be  added  ;  and  you  may  yet  sign  and  seal  it." 
We  have  no  power  to  do  more  under  the  stat- 
ute; and  after  such  laches  as  I  see  here,  we 
should  do  wrong  to  think  of  more.  If  we  were 
now  to  relieve,  it  would  always  be  competent 
for  a  party  to  resolve  on  a  secret  course,  keep- 
ing the  matter  between  himself  and  his  attor- 
ney ;  and  yet  though  proceeding  in  respect  to 
his  antagonist  and  the  court  in  a  directly  op- 
posite method,  at  any  time  to  subvert  the  char- 
acter of  the  practical  proceeding  by  conform- 
ing it  to  his  speculative  purposes.  Had  he 
stopped,  and  sought  relief  before  July  Term, 
there  would  have  been  more  plausibility  in  this 
motion;  but  he  goes  on  to  argument,  after  be- 
ing distinctly  told  by  the  defendants'  attorney 
that  he  would  not  consider  the  case  as  a  bill. 

The  judge's  general  order  staying  proceed- 
ings on  the  nonsuit  in  which  he  calls  the  case 
a  bill  of  exceptions  cannot  *help  the  [*566 
plaintiff.  The  judge  doubtless  granted  it  with- 
out looking  to  see  whether  it  was  a  bill  or  case. 
That  distinction  was  not  material  to  the  ques- 
tion of  staying  proceedings. 

I  have  felt  a  desire  to  relieve  the  plaintiff  if 
possible;  for  the  point  we  decided  on  the  case 
is  of  great  importance  as  carrying  out  our 
modern  course  of  decision  on  jurisdictional 
questions,  by  which  we  have  extended  a  lib- 
eral protection  to  inferior  magistrates  and  of- 
ficers acting  under  their  warrants.  21  Wend., 
552.  Perhaps  the  decision  there  has  gone  as 
far,  if  not  further,  than  any  which  has  pre- 
ceded it.  By  further,  I  mean  it  has  applied 
the  principle  on  which  we  have  acted  in  the 
class  of  questions  mentioned,  to  a  combina- 
tion of  circumstances  which  were  new  in  their 
details,  and  to  which  the  application  of  the 
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principle  may  not  be  so  obvious  as  in  most 
cases.  The  case  was,  therefore,  well  calculated 
to  test  the  principle  both  as  to  its  existence  and 
application, by  an  appeal  to  the  court  of  dernier 
resort. 

1  am  satisfied,  however,  for  the  reasons  men- 
tioned, that  I  cannot  put  the  cause  in  its  way 
to  that  court,  consistently  either  with  the  stat- 
ute or  the  principles  of  sound  practice. 

Motion  denied. 

Cited  in-4  How.  Pr.,  287. 


WALTERS  &  FARLEY 

v. 
SYKES  &  HARMAN. 

Issue  of  fl.  fa. — Time  of— Signing  and  Filing 
of  Record— Sheriff  an  Agent  of  Plaintiff. 

A  fl.  fa.  sent  to  the  sheriff,  and  received  by  him 
previous  to  the  signing  and  filing  the  record,  is  not 
irregularly  issued,  if  the  sheriff  be  directed  to  in- 
dorse it  as  received  of  a  subsequent  day,  and  on  that 
day  the  record  be  actually  signed  and  filed,  and  a 
levy  be  not  made  until  such  proceedings  are  had. 

tfhe  sheriff  pro  hoc  vice  is  the  special  agent  of  the 
plaintiff. 

Citations— 6  Wend.,  109;  6  Ad.  &  Ell..  699:  2  W. 
Bl.,  952 ;  6  Cow.,  467.  n.a;  7  Cow.,  739;  2  R.  S.,  284, 
sec.  11 ;  288,  sec.  10. 

MOTION  to  set  aside  a  writ  of  fi.  fa.  for 
irregularity.  A  deputy-sheriff  of  Oswego 
received  the  writ,  with  a  letter  from  the  plaint- 
iffs' attorneys,  directing  him  to  indorse  it  as 
received  Jan.  6,  1840,  at  9  A.  M.  The  letter 
was  dated  Jan.  3,  and  mailed  before  judgment 
567*]  was  perfected.  *It  inclosed  the  writ, 
with  the  intention  to  perfect  the  judgment  at 
the  time  when  the  sheriff  was  directed  to  in- 
dorse the  writ  as  received.  It  came  to  the 
hands  of  the  deputy  on  the  4th,  but  he  in- 
dorsed it  as  received  on  Jan.  6,  and  on  the  lat- 
ter day  after  the  record  was  signed  and  filed, 
made  the  levy,  as  the  attorneys  had  directed 
should  be  done. 

Mr.  A.  Taber,  for  the  motion,  cited  9 
Johns.,  385,  n.a;  5  Wend.,  109  ;  Grah.  Pr., 
363;  2  R.  8.,  284,  sec.  11;  Id.,  288,  sec.  10. 

Mr.  B.  Davis  Noxon,  contra. 

By  the  Court,  Cowen,  J.  An  unqualified 
mailing  of  the  writ  and  its  receipt  by  the  dep- 
uty-sheriff would  undoubtedly  have  been  an 
issuing  of  it,  and  that  would  have  been  irregu- 
lar until  the  judgment  had  been  perfected. 
Marvin  v.  Herrick,  5  Wend.,  109.  But  he  was 
directed  by  the  plaintiffs'  attorney  to  indorse 
it  as  received  at  a  time  after  the  record  was  in 
fact  filed,  and  he  did  so — doing  no  act  under 
it  till  after  the  judgment  was  perfect.  I  do  not 
see  why  the  delivery  may  not  as  well  be  thus 
qualified  and  rendered  finally  effectual,  as  if  it 
had  been  sent  to  a  neighbor  of  the  sheriff,  to 
hold  as  agent  for  the  plaintiffs'  attorneys.  The 
sheriff  may  be  made  their  special  agent  as  well 
as  any  other  person,  and  cannot  be  said  to  hold 
the  writ  as  sheriff  till  the  time  expired.  In 
that  sense,  the  writ  was  not  issued  till  the 
proper  time.  It  may  be  said  to  have  lain  with 
him  as  a  private  agent  till  that  period  ;  for  he 
was,  in  this  respect,  under  the  control  of  the 
plaintiffs'  attorneys.  The  delivery  of  a  writ  is 
as  much  an  act  in  pais  as  the  delivery  of  per- 
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sonal  property,  which  may  always  be  quali- 
fied so  as  to  make  the  receiver  a  mere  bailee  or 
agent  up  to  a  certain  time,  and  the  absolute 
owner  afterwards.  A  man  sends  his  agent  a 
general  power  to  sell  his  horse,  but  in  the  let- 
ter inclosing  it  directs  him  to  sell  on  a  certain 
day;  the  general  agency  does  not  take  effect 
till  the  day;  for  both  must  be  considered  to 
operate  as  one  instrument,  the  special  qualify- 
ing the  general  power. 

*There  are  several  direct  authorities  [*56 8 
that  the  attorney  issuing  any  writ  has  power  to 
qualify  its  general  effect  by  whatever  special 
directions  he  may  think  proper  to  give.  Where 
he  directs  a  special  deputy  to  be  appointed, 
this  has  been  regarded  as  a  material  qualifica- 
tion of  the  sheriff's  responsibility.  Ford  v 
Leche,  6  Ad.  &  Ell.,  699.  Ld.  Denman,  Ch.  ./.. 
said  the  plaintiff's  letter  in  that  case  amounted 
to  this:  "  I  make  the  sheriff  my  agent  to  iv-uc 
warrants  to  two  officers  whom  I  appoint,  and 
to  whom  I  will  give  directions."  That,  he 
says,  supersedes  the  authority  of  the  sheriff, 
and  makes  the  officers,  not  him,  the  persons 
who  are  to  execute  the  process.  Littledale,  •/. , 
said  the  sheriff's  duty  was  suspended  for  a 
time.  Patterson,  J.,  'said  the  sheriff  had  no 
choice.  In  Hamilton  v.  Dalziel,  2  W.  Bl.,  952, 
Graham,  the  plaintiff's  attorney,  sent  a  capias 
to  Littledale,  the  under  sheriff,  with  power  to 
compromise;  and  it  was  held  that  the  liiiih 
sheriff  was  not  accountable  for  any thinu  tin- 
under  sheriff  did  under  the  writ.  The  latter 
made  a  special  bailiff,  one  Clark,  who  arrested 
the  defendant,  and  he  escaped.  The  court  held 
the  sheriff  was  not  even  bound  to  return  the 
writ.  They  said  Littledale  acted  as  the  agent 
of  Graham,  and  not  in  the  capacity  of  under 
sheriff ;  that  Clark  was,  therefore,  a  special 
bailiff,  nominated  by  the  plaintiff's  agent.  Sev- 
eral other  cases  were  cited  in  Ford  v.  Leche  to 
the  same  effect,  and  there  are  some  cases  in 
this  court  to  the  like  effect.  Oorham  v.  Gale, 
6  Cow.,  467,  n.  a;  S.  G.,  7  Id.,  739.  This 
was  the  case  of  an  execution,  and  it  was  held 
that  the  attorney  had  power  under  his  general 
warrant  to  control  the  sheriff  and  make  a  dep- 
uty his  private  agent. 

In  short,  the  result  of  the  cases  seems  to  be, 
that  the  attorney  for  the  party  in  whose  favor 
process  issues,  may  give  such  directions  to  the 
sheriff  as  will  not  only  excuse  him  from  his 
general  duty,  but  bind  him.  The  attorney  may 
make  him  pro  tanto  a  special  agent,  by  restrict- 
ing his  general  power  in  any  way  which  shall 
not  amount  to  an  abuse  of  the  process.although 
he  cannot  enlarge  the  power.  Both  the  process 
and  the  law  which  confers  authority  under  it 
are  for  the  benefitof  the  party;  and  it  is  a  gen- 
eral rule  *that  a  man  may  dispense  [*56O 
with  an  entire  law  which  is  intended  for  his 
aid  or  protection.  It  follows  that  he  may  qual- 
ify it  to  a  greater  or  less  extent,  according  to 
his  discretion.  None  of  the  cases  cited  by  the 
counsel  for  the  defendants  are  incompatible 
with  this  doctrine. 

Nor  is  the  sending  out  an  execution  condi- 
tionally forbidden  by  the  statute.  2R  S.,  284, 
sec.  11;  /d,288,  sec.  10.  By  the  llth  section 
cited,  "No  judgment  shall  be  deemed  valid,  so 
as  to  authorize  any  proceedings  thereon,  until 
the  record  thereof  shall  have  been  signed  and 
filed;"  and  by  the  10th  section  cited,  the  officer 
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is  bound  to  indorse  the  hour  of  the  day  when 
he  receives  any  execution.  By  regarding  the 
deputy  as  the  private  agent  of  the  attorneys, 
up  to  the  hour  when  the  record  was  filed,  the 
case  is  the  same  in  legal  effect,  as  if  the  writ 
had  been  made  out  provisionally,  but  suffered 
to  lay  in  the  attorneys'  office.  It  was  not  deliv- 
ered out,  nor  indorsed,  till  the  hour  appointed 
by  the  attorneys  ;  therefore,  it  was  not  a  pro- 
ceeding in  the  cause  till  that  time. 

I  think  the  attorneys  proceeded  regularly  ; 
and  that  the  motion  must,  therefore,  be  denied. 

Cited  in-22  Wend.,  570 :  3  Hill.  555  :  28  N.  Y.,  293  ; 
30  N.  Y.,  17 ;  77  N.  Y.,471 : 7  How.  Pr.,  233 ;  1  Wall,  651; 
13  Minn.,  50. 


GODFREY  v.  E.  &  J.  GIBBONS,  Impleaded 
with  HART,  WISWALL  and  CUSHMAN. 

Practice — Judgment  against  Several  Defendants 
— Plaintiff's  Attorney  may  Direct  the  Sheriff 
to  Levy  on  the  Property  of  All  or  Either  of 
the  Defendants— Second  Execution—  Withdraw- 
al of  First. 

In  a  judgment  against  several  defendants,  it  is 
competent  to  the  plaintiff's  attorney  to  direct  the 
sheriff  to  whom  the  ft.  fa.  is  delivered,  to  levy  on 
the  property  of  all  or  either  of  the  defendants :  and, 
it  seems,  the  court  will  not  look  into  the  equities  as 
between  the  defendants  to  control  such  direction. 

Although,  ordinarily,  where  a  levy  has  been  made 
on  property  by  virtue  of  an  execution  to  an  amount 
sufficient  to  satisfy  the  debt  the  plaintiff  is  not  per- 
mitted to  withdraw  the  process,  and  make  a  levy 
upon  other  property ;  yet  the  court  will  not  set 
aside  a  seeond  execution,  where  one  of  several  de- 
fendants has  induced  the  sheriff  to  disregard  the  di- 
rections of  the  plaintiff's  attorney  and  to  make  a 
levy  under  the  first  execution,  threatening  to  in- 
volve the  plaintiff  in  litigation. 

Citation— 22  VTend.,  566. 

MOTION  to  set  aside  a./?,  fa.  or  for  a  rule  to 
enter  satisfaction  on  the  judgment  record. 
57O*]  The  plaintiff's  attorney  *had  issued  a 
Ji.  fa.  directing  the  sheriff  to  levy  the  money 
of  the  property  of  the  defendants,  E.  &  J.  Gib- 
bons; but  he.  under  the  advice  of  E.  &  J.  Gib- 
bons, refused  to  do  so,  and  levied  on  the  inter- 
est of  the  defendant  Wiswall  in  a  ferry-boat, 
owned  by  him  jointly  with  various  other  per- 
sons, not  defendants  in  this  suit,  who  threat- 
ened to  institute  proceedings  to  protect  their 
property.  The  plaintiff's  attorney  thereupon 
withdrew  the  first '  fi.  fa.  and  issued  another, 
which  was  levied  according  to  his  direction  on 
the  property  of  one  of  the  Gibbonses.  Affida- 
vits were  read  showing  that  as  between  them 
and  the  other  defendants, they  ought  to  pay  the 
debt.  But  this  depended  on  the  state  of  ac- 
counts between  them. 

Mr.  P.  C  agger,  for  the  motion. 

Mr.  E.  Pearson,  contra. 

By  the  Court,  Cowen,  J.  We  have  nothing 
to  do  with  the  state  of  accounts  between  the 
defendants.  The  plaintiff,  not  the  defendants, 
or  any  of  them,  had  a  perfect  right  to  direct  a 
levy  on  the  joint  or  several  property  of  the  de- 
fendants or  any  of  them,  the  judgment  being 
against  all.  A  valid  levy  on  the  boat  would 
have  been,  it  is  true,  prima  facie  a  satisfaction 
of  the  debt,  especially  if  Wiswall's  interest  in 
the  boat  had  been  of  sufficient  value  to  satisfy 
the  fi.  fa.  But  the  levy  was  void  ;  at  least  it 
might  be  so  regarded  by  the  plaintiff;  for  the 
sheriff  was  bound  by  the  direction  of  the  at- 
torney to  levy  on  the  property  of  the  Gibbonses 
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only.  I  have  just  now  had  occasion  to  consider 
the  extent  of  the  attorney's  power  over  proc- 
ess, in  Walters  v.  Sykes  ;  and  I  find  that  the 
sheriff  may,  by  his  direction,  be  restrained  and 
limited  as  a  special  agent  to  any  act  which  is 
within  his  general  authority  under  the  writ  ; 
and  the  case  now  under  consideration  shows 
very  forcibly  that  this  should  be  so.  By  col- 
luding with  the  Gibbonses  to  evade  the  plaint- 
iff's direction,  the  sheriff  was  in  the  way  not 
only  of  enlarging  the  delay  of  collection, which 
had  already  been  considerable;  but  of  drawing 
the  plaintiff  into  a  litigation  concerning  a  dis- 
puted *title  to  Wiswall's  property  in  [*571 
the  boat.  I  think  the  plaintiff  had  a  right  to 
consider  the  fi.  fa.  as  totally  unexecuted  ;  and 
after  the  interference  of  the  Gibbonses  in  this 
matter,  they  are  the  last  persons  who  should 
be  received  to  object  that  the  plaintiff  has  been 
irregular  in  issuing  a  second  fi.  fa.  without  re- 
turning the  first. 

The  motion  is  denied,  with  costs. 

Cited  in-30  N.  Y.,  17 ;  32  Ind.,  440. 


HARVEY  t>.    SKILLMAN'S    EXECUTOR. 

Executors  and  Administrators — Failure  to  Pub- 
lish Notice — Plaintiff,  Who  Recovers  Judgment, 
Entitled  to  Costs — Statute — Practice. 

Where  notice  to  creditors  to  exhibit  their  claims 
has  not  been  published  by  an  executor  or  adminis- 
trator, a  plaintiff  who  recovers  judgment  against 
an  executor  or  administrator  in  a  suit  at  law  is  enti- 
tled to  costs  as  in  other  cases  without  showing  that 
the  demand  was  unreasonably  resisted  or  neglected, 
or  that  the  defendant  refused  to  refer  the  matter  in 
controversy ;  nor  is  it  necessary  in  such  case  to  pro- 
duce the  certificate  of  the  circuit  judge  before 
whom  the  cause  was  tried,  or  other  evidence  in  oth- 
er cases  to  enable  the  court  to  determine  whether 
the  costs  shall  be  awarded  against  the  property  of 
the  defendant  or  of  the  deceased.  It  is  enough  in 
such  case  to  show  that  the  notice  to  exhibit  claims 
had  not  been  published. 

The  costs  to  which  a  plaintiff  is  thus  entitled  are 
awarded  de  bonis  testatoris. 

An  executor  or  administrator  is  not  entitled  to 
the  protection  of  section  41,  unless  he  has  complied 
with  the  requirements  of  the  statute  in  giving  no- 
tice, etc.,  nor  can  he  be  charged  with  costs  person- 
ally unless  he  has  given  such  notice  and  is  subse- 
quently in  fault. 

Citations— 2  R.  8.,  29,  30,  sees.  32.  34-41 ;  508,  sec.  1  ; 
509,  sec.  5 ;  517,  sec.  38,  2d  ed.;  5  Wend.,  74 ;  6  Wend., 
554:  7  Wend.,  522;  9  Wend.,  448;  12  Wend.,  195,  278. 
349,  355 ;  18  Wend.,  531. 

MOTION  in  behalf  of  the  plaintiff  for  gen- 
eral costs  against  an  executor.  The  suit 
was  in  assumpsit  on  an  unliquidated  demand, 
and  was  referred  by  order  of  the  circuit  judge. 
The  referees  reported  in  favor  of  the  plaintiff 
for  $200.  The  defendant  had  taken  out  letters 
testamentary,  but  omitted  to  file  an  inventory, 
or  give  notice  to  creditors  to  present  their 
claims,  etc.,  according  to  the  Statute  2  R.  S., 
29,  sec.  34,  2d  ed.  There  were  ample  assets 
which  had  been  collected.  The  plaintiff  had  by 
her  agent  demanded  her  debt  of  the  defendant, 
who  refused  to  pay  or  take  any  steps  towards 
its  settlement,  though  a  reasonable  time  had 
been  allowed  for  those  purposes.  The  facts 
stated,  with  others,  showing  dilatory  conduct 
on  the  part  of  the  defendant, as  *to  ad-  [*572 
justing  the  claim,  appeared  both  by  the  certifi- 
cate of  the  referees,  and  by  affidavits. 

Mr.  D.  S.  Dickinson,  for  the  motion. 

Mr.  J.  A.  Collier,  contra. 
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By  the  Court,  Co  wen.  J.  By  the  2  R.  S.,  20, 
sec.  84.  2d  ed.,  an  executor  or  administrator 
may  give  notice  within  six  months  after  taking 
letters,  for  all  creditors  to  present  and  establish 
their  claims  in  a  summary  way  against  the  es- 
tate. By  section  85,  the  executor  or  adminis 
trator  may  demand  the  oath  of  the  creditor ; 
and  still  doubting,  may  (sees.  86,  37)  offer  to 
refer  and  have  a  hearing  of  the  claim  before 
referees.  If  the  claim  be  not  referred,  the 
claimant  must  sue  within  six  months,  etc.,  sec. 
38,  and  if  the  claim  were  presented  within  six 
months  after  the  notice  authorized  by  section 
34,  the  liability  of  the  defendant  may  be  qual- 
ified by  the  omission,  sees.  39,  40  ;  and,  more- 
over, by  section  41,  it  is  declared  that  in  such 
suit  no  costs  shall  be  recovered  against  the  de- 
fendants ;  nor  shall  any  costs  be  recovered  in 
any  suit  at  law  against  any  executors  or  ad- 
ministrators, to  be  levied  of  their  property  or 
of  the  property  of  the  deceased,  unless  it  shall 
appear  that  the  demand  upon  which  the  action 
was  founded,  had  been  presented  within  the 
time  aforesaid,  and  that  its  payment  was  un- 
reasonably resisted  or  neglected,  or  that  the 
defendant  refused  to  refer  the  same  pursuant 
to  the  preceding  provisions ;  in  which  cases 
the  court  may  direct  such  costs  to  be  levied  of 
the  property" of  the  defendants,  or  of  the  de- 
ceased, as  shall  be  just,  having  reference  to  the 
facts  that  appeared  upon  the  trial.  If  the  ac- 
tion be  brought  in  the  Supreme  Court,  such 
facts  shall  be  certified  by  the  judge  who  tried 
the  cause.  Sec.  41. 

By  2  R.  S.,  517,  sec.  38,  2d  ed.,  in  suits 
against  executors,  etc.,  in  which  the  plaintiff 
shall  recover  costs,  the  judgment  shall  be  that 
such  costs  be  collected  of  the  assets  of  the  de- 
ceased, unless  in  the  cases  provided  for  in  the 
title  3,  of  chapter  6,  of  part  2  of  the  Revised 
Statutes  (the  provisions  already  recited  from  2 
R.  S.,  29,  •SO),  the  court  shall  award  snch  costs 
to  be  paid  by  the  executors  or  administrators. 
5  7  3*]  *I  am  of  opinion  that  in  this  case,  the 
defendant  can  claim  no  protection  whatever, 
from  any  of  the  provisions  in  2  R.  S.,  29,  to 
which  I  have  adverted.  These  give  to  exec- 
utors and  administrators  a  right,  if  they  think 
proper,  to  proceed  summarily  in  liquidating 
the  amounts  of  debts  due  from  their  testators 
or  intestates,  and  attach  certain  privileges  in 
the  distribution  of  assets,  if  the  creditors  shall 
not  follow  them  in  these  purposes  ;  and  then, 
after  all  this,  comes  the  41st  section,  the  pro- 
visions of  which  I  have  noticed  more  partic- 
ularly, entitling  them  also,  as  well  as  the  estate 
which  they  represent,  to  an  almost  entire  ex- 
emption from  costs,  especially  when  we  con- 
sider the  great  favor  and  indulgence  with  which 
they  have  been  regarded  by  the  cases  that  have 
arisen  and  been  decided  under  the  statute. 
Potter  v.  Etz,  5  Wend.,  74,  extended  it  to  re 
coveries  in  any  form  ;  e.  g. ,  by  cognovit  as  well 
as  verdict.  It  is  the  same  though  the  demand 
be  most  obviously  due,  as  being  founded  on  a 
promissory  note.  Nicholson  v.  Showerman,  6 
Wend  ,  554.  It  extends  to  costs  on  summary 
reference,  Robert  v.  Ditmas,  7  Wend.,  522  ; 
and  this  is,  in  many  respects,  a  strong  case  for 
executors  and  administrators.  Savage,  Gh.  J., 
fully  reviews  the  statutes  giving  them  sum- 
mary remedies  ;  the  defendant  had  brought 
hin^clf  clearly  within  them,  by  the  steps  he 
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had  taken;  and  was,  therefore,  entitled  to  their 
protection.  He  had  not,  as  here,  slept  in  entire 
idleness,  and  thrown  the  creditors  to  their 
remedy  at  large,  if  they  were  to  have  any.  I  M 
Winne  v.  VanSchaick,  9  Wend.,  448,  the  same 
protection  was  extended  to  a  judgment  by  de- 
fault ;  and  the  court  said,  no  matter  how  much 
the  defendant  had  misbehaved  ;  the  plaintiff 
must  come  to  this  court  on  affidavits,  and  ob- 
tain an  order  for  costs.  If  he  took  them  with- 
out, he  was  irregular,  and  could  not  be  lu-itrd 
to  reply  misbehavior,  on  a  motion  to  set  aside 
the  execution.  It  was  also  held  that  no  execu- 
tion whatever  could  go,  till  an  order  for  it  was 
obtained  from  the  surrogate.  2  R.  S.,  29,  sec. 
82,  2d  ed.  To  warrant  costs  after  trial  at  the 
circuit,  it  is  not  enough  for  the  judge  to  certify 
misbehavior  generally ;  he  must  state  facts. 
Foot  v.  Oumaer's  Exrs.,  12  Wend.,  195.  re- 
viewed and  explained  in  Carhart  v.  Blaisdell, 
18  *Wend.,  531.  Merely  refusing  to  ar-  [*574 
bitrate,  will  not  subject  to  costs,  but  o'nly  re- 
fusing to  refer  in  the  very  words  of  the  Act. 
Sec.  41.  Swift  v.  Blair,  12  Wend.,  278.  It  is 
added  that  neglect  of  duty  only  will  subject  to 
costs.  Id.  In  Mullieran  v.  OUlegpie,  12  Wend., 
349,  355,  the  doctrine  is  repeated,  that  judg- 
ment for  costs  cannot  be  entered  of  course,  but 
must  be  specially  moved  for. 

In  all  the  cases  I  have  cited  where  costs  have 
been  denied,  though  the  fact  is  not  always 
stated  in  the  report,  no  doubt  it  must  have  ap- 
peared that  the  executor  or  administrator  had 
given  public  notice,  and  complied  in  all  re- 
spects with  the  statute  prescribing  his  ulterior 
course.  Then  he  may  demand  the  oath  of  the 
party  ;  and  may  require,  and  must  not  refuse 
to  refer ;  and  then  he  may  claim  to  be  excused 
costs,  if  he  be  finally  suea.  I  will  not  again  re- 
peat the  words  of  the  41st  section.  It  is  quite 
clear,  on  reading  it  with  a  view  to  the  previous 
sections,  that  it  never  was  intended  for  a  suit 
against  an  executor  or  administrator,  entirely 
in  the  abstract,  not  preceded  by  any  efforts  on 
his  side  to  bring  about  a  settlement,  such  as  he 
is  by  the  statute  authorized  to  make.  If  he 
have  given  no  notice,  how  can  the  creditors 
know  when  or  where  to  present  their  claims, 
and  what  chance  have  they  to  avoid  a  resort  to 
the  ordinary  and  more  dilatory  and  expensive 
process  of  law  ?  I  admit  'that  some  of  the 
words  in  the  41st  section  are  quite  general 
when  taken  by  themselves;  for  instance,  these: 
"  Nor  shall  any  costs  be  recovered  in  any  suit 
at  law  against  any  executors  or  administrators, 
to  be  levied  of  their  property  or  of  the  prop- 
erty of  the  deceased,  unless  it  appear."  etc. 
But  the  words  which  immediately  follow, 
show  what  predicament  the  defendant  must 
belong  to  in  order  to  make  the  previous  words 
apply.  They  are,  unless  the  demand  was  pre 
sented  to  the  defendant  pursuant  to  the  notice 
which  he  had  given,  ana  was  unreasonably  re- 
sisted, or  there  was  a  refusal  to  refer,  etc. 
Shall  it  be  said  that  the  executor  may  go  about 
his  own  private  business,  or  abroad  on  his 
travels,  or  entirely  neglect  to  publish  time  and 
place,  according  to  the  84th  section  ?  It  was 
said  in  Swift  v.  Blair,  that  the  plaintiff  asking 
for  costs  must  bring  *himsclf  strictly  [*57o 
within  the  statute  ;  that  is  to  say,  after  the  ex- 
ecutor has  given  him  a  chance,  he  must  not  b« 
backward  in  trying  to  avoid  protracted  litiga- 
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tion.  But  I  "will  add,  that  before  he  can  be 
called  on  to  join  in  the  measure,  the  executor 
must  show  that  on  his  part  he  has  taken  such 
steps  as  have  afforded  an  opportunity  to  do  it. 
In  order  to  that,  the  executor  or  administrator 
must  himself  have  strictly  complied  with  the 
statute,  by  giving  the  notice  and  following  it 
up.  He  must  put  the  plaintiff  in  default  ;  and 
if  otherwise,  while  the  executor,  etc.,  cannoi 
insist  on  his  readiness  to  refer  the  matter,  so  he 
cannot  put  forward  any  other  excuse  against 
costs  contained  in  the  41st  section.  If  tried  at 
the  circuit,  no  certificate  is  necessary  to  entitle 
the  plaintiff  to  costs.  If  referred,  or  there  be 
a  default  or  cognovit,  no  inquiry  on  affidavit  as 
to  which  party  was  in  fault  can  be  allowed, 
further  than  to  see  the  omission  to  give  notice, 
or  other  act  of  neglect  on  the  side  of  the  de- 
fendant, by  which  he  has  lost  all  protection 
from  the  statute. 

I  am  of  opinion,  therefore,  that  the  41st  sec- 
tion has  nothing  to  do  with  the  case  at  bar  ; 
nor  has  any  part  of  the  provisions  connected 
with  it  in  the  same  article.  If  it  be  provided 
for  anywhere,  we  must  look  for  the  provision 
to  some  other  head  in  the  statute-book.  I  think 
it  is  to  be  governed  by  the  general  Statute  of 
Costs,  2  R.  S.,  508,  sec.  1,  3d  ed.,  as  qualified 
by/d.,  509,  sec.  5,  and  by/d,  514,  sec.  38.  By 
sections  1  and  5,  just  cited,  the  plaintiff  recov- 
ering in  this  court  over  $50,  and  not  more  than 
$250,  is  entitled  to  C.  P  costs.  That  is  the 
case  of  this  plaintiff  ;  but,  stopping  with  sec- 
tions 1  and  5,  we  should  be  left  in  doubt 
whether  costs  may  be  awarded,  to  come  from 
the  pocket  of  the  defendant,  or  from  the  assets 
of  the  estate  which  he  represents.  Therefore, 
the  88th  section,  the  provisions  of  which  I 
have  before  noticed  and  cited  at  large,  de- 
clares, that  in  the  case  of  a  plaintiff  recovering 
costs  in  such  a  case  as  I  have  shown  this  to  be, 
the  judgment  shall  be  to  collect  de  bonis  testa 
toris.  We  have  no  power  to  charge  the  defend- 
ant personally,  for  this  last  section  expressly 
denies  us  that  power,  except  in  cases  where  he 
comes  within  the  Statute  Concerning  Summary 
576*]  *Proceedings.  It  is  entirely  clear,  that 
his  case  belongs  to  another  and  distinct  cat 
egory. 

The  demand  in  question  was  unliquidated, 
and  I  do  not  deny  that  it  was  a  fair  subject  of 
judicial  inquiry,  nor  that  the  defendant  and 
the  estate  of  his  testator,  should  be  protected 
from  costs,  had  he  brought  himself  within  the 
2  R.  S.,  20,  etseq.  I  put  the  case  on  the  ground 
that  he  has  not  so  done. 

Take  your  rule  for  judgment  in  favor  of  the 
plaintiff,  with  G.  P.  costs,  and  that  such  costs  be 
collected  of  the  assets  of  the  defendant's  testator. 

Overruled— 1  Denio,  278 ;  6  Barb.,  345 ;  9  Barb.,  390; 
4  How.  Pr.,  218  :  6  How.  Pr.,  78. 

Cited  in— 6  Hill,  387,  391,  393:  1  Barb.,  524 ;  4  How. 
Pr.,  253 ;  12  How.  Pr.,  303 ;  16  How.  Pr.,  412. 


CLARK  v.  FAIRCHILD. 

Practice — Hearing  before  Referees  —  Balance 
Struck  by  Parties — Conclusive  as  an  Admis- 
sion— Application  to  Set  aside  Judgment  on 
Report— Sale  of  Personal  Property— Special 
Contract — Remedies. 

On  an  application  to  the  court  to  set  aside  a  judg- 
ment entered  on  a  report  of  referees  and  for  leave 
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to  move  to  set  aside  the  report  on  the  merits,  where 
the  defendant  had  omitted  to  obtain  an  order  to  stay 
proceedings,  the  court  will  look  into  the  whole 
case,  and  grant  or  refuse  the  motion  as  justice  may 
require. 

It  is  a  general  rule  that  a  mistake  In  the  stating  of 
an  account,  may  be  corrected;  but  to  this  rule 
there  are  many  exceptions.  In  this  case,  it  was 
held,  that  a  balance  struck  by  parties  in  respect  to 
certain  matters  after  a  hearing  before  referees  had 
commenced,  and  which  was  reported  to  the  refer- 
ees and  entered  by  them  on  their  minutes,  was  con- 
clusive as  an  admission  in  the  cause,  and  could  not 
be  opened. 

Where  personal  property,  e.  g.,  a  boat,  was  sold 
under  a  special  contract,  containing  specific  pro- 
visions as  to  the  mode  and  time  of  payment,  and  as 
to  the  vendor  furnishing  the  purchaser  with  freight 
it  was  held,  that  the  property  having  been  delivered 
to  and  used  by  the  purchaser,  and  the  plaintiff  hav- 
ing performed  all  that  he  had  stipulated  to  do,  an 
action  might  be  sustained  on  a  general  indebltatus 
assumpsit  for  the  price  of  the  property,  and  that  it 
was  not  necessary  to  declare  specially. 

Citations— Phil.  Ev.,  378,  384,  8th  Lond.  ed.;  1  Phil. 
Ev.,  105,  7th  Lond.  ed.,  and  Notesby  C.  &  H.,  n.  192, 
p.  200 ;  18  Johns.,  169, 173, 174,  451 :  12  Johns.,  274  ;  13 
Johns.,  56 ;  2  Phil.  Ev.,  109,  Am.  from  7  Lond.  ed.;  7 
Vt.,  223,  228 ;  Lawes,  pi.  5 ;  6  Dana,  397  ;  10  Yerg.,  455, 
456 ;  1  Leigh,  N.  P.,  43,  44,  88 ;  7  Cow.,  662  :  6  East.  349; 
Selw.  N.  P.  by  Wheat.,  104,  658,  Am.  ed.,  1839 ;  2 
Leigh,  N.  P.,  1509,  Am.  ed.,  1838;  6  Ad.  &  El.,  829. 

MOTION  in  behalf  of  the  defendant,  to  set 
aside  a  judgment  entered  on  a  report  of 
referees;  and  for  leave  to  move  to  set  aside  the 
report  on  the  merits. 

The  report  was  delivered  to  the  plaintiff  Oct. 
28,  1839;  and  was  in  his  favor  for  $1,017.29. 
Affidavits  to  set  it  aside  on  the  merits  were 
drawn  and  served  Nov.  2;  and  the  cause 
placed  on  the  calendar  for  argument  at  the 
next  January  Term.  Through  misapprehen- 
sion *of  the  practice  by  the  defendant's  [*5  7  7 
attorney,  no  order  was  obtained  to  stay  pro- 
ceedings, and  the  plaintiff's  attorney  perfected 
judgment,  and  issued  and  caused  to  be  levied 
&fi.fa.  on  the  defendant's  property. 

The  defendant's  attorney  now  made  a  gen- 
eral affidavit  that  he  thought  the  report  erro- 
neous on  the  merits,  and  that  it  ought  to  be 
set  aside. 

The  court  refusing  to  interfere  on  such  an 
affidavit,  the  defendant's  affidavits  made  with 
a  view  fo  the  motion  on  the  merits,  were 
handed  up  with  counter  affidavits.  By  the 
affidavits  it  appeared  that  the  claims  of  the 
parties  lay  in  mutual  accounts.  The  declara- 
tion contained  only  the  common  counts  in  as- 
sump»it.  The  plaintiff,  among  other  things, 
claimed  $300.60,  money  due  to  him  from  the 
defendant,  which  had,  as  was  insisted,  been 
mispaid  by  the  defendant  to  a  certain  firm 
(Clark  &  Kimball)  of  which  the  plaintiff  was 
a  member;  and  also  the  price  of  a  moiety  of  a 
Durham  boat,  sold  by  the  plaintiff  and  deliv- 
ered to  the  defendant,  who  had  the  liberty  of 
paying  by  carrying  freight  for  the  plaintiff. 
At  the  time  of  the  sale,  the  boat  was  owned  in 
equal  moieties  by  both  parties. 

Two  out  of  the  three  referees  only  met  on 
the  day  when  the  cause  was  noticed  for  hear- 
ing, Sep.  9.  But  it  was  agreed  that  one  El- 
dridge  should  be  examined  notwithstanding, 
and  notes  of  his  testimony  taken,  to  be  used  at 
any  subsequent  hearing  before  the  referees  in- 
stead of  requiring  his  personal  examination. 
His  testimony  related  mainly  to  the  $300.60. 
After  he  had  been  examined,  the  parties  retired 
and  settled  all  their  mutual  accounts,  amount 
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ing  to  several  thousand  dollars,  except  the 
claim  for  the  moiety  of  the  boat.  They  found 
due  to  the  plaintiff  $284.46.  reckoning  the 
$300.60  as  the  separate  claim  of  the  plaintiff; 
not  as  the  claim  of  Clark  &  Kimball.  As  a 
part  of  the  settlement,  the  plaintiff  assigned  to 
the  defendant  a  debt  of  considerable  amount, 
•which  he  claimed  against  third  persons.  It 
was  agreed  that  the  settlement  thus  made, 
Should  be  entered  iu  the  notes  of  the  two  ref- 
erees present,  the  sum  due  to  the  plaintiff,  and 
so  to  be  allowed;  and  that  the  settlement  was 
578*]in  full  of  all  *matters  between  the  par- 
ties except  the  claim  f0f  the  moiety  of  the 
boat,  to  which  claim  the  examination  before 
the  referees  was  to  be  confined.  An  entry  was 
made  accordingly,  and  the  hearing  was  ad- 
journed from  time  to  time  until  Oct.  28,  when 
it  was  had  before  all  the  referees. 

On  this  hearing,  after  the  plaintiff  had 
proved  the  sale  of  the  moiety  of  the  Durham 
boat,  to  be  paid  for  in  carrying  freight,  and 
had  rested;  the  defendant  offered  to  prove  that 
the  item  of  $300.60,  had  been  allowed  to  the 
plaintiff  in  the  settlement  by  mistake;  that  the 
sum  had  been  deposited  in  a  bank  to  the  ac- 
count of  Clark  &  Kimball.  and  was  drawn  out 
by  the  plaintiff.  This  testimony  was  objected 
to  and  overruled. 

The  sale  of  the  moiety  of  the  boat  was  not 
disputed.  It  took  place  in  Feb.,  1833;  price 
agreed,  $550.  The  sale  was  transacted  in  writ- 
ing, between  the  parties.  Provisions  as  to  the 
mode  of  payment  in  freight,  and  as  to  furnish- 
ing additional  freight  to  the  defendant,  were 
made  somewhat  in  detail,  relating  to  the  kind 
of  freight,  prices  and  time  of  transportation, 
etc.  There  was  no  dispute  that  the  defendant 
had  taken  actual  delivery,  and  had  long  held 
exclusive  possession  of  the  share  of  the  boat 
purchased;  and  there  was  no  pretense  that  it 
had  been  paid  for.  The  plaintiff  proved  the 
furnishing  of  freight  in  the  season  of  1833  and, 
as  he  insisted,  enough  to  satisfy  the  contract 
on  his  part.  It  was  not  carried,  however;  and 
no  very  satisfactory  explanation  was  given 
why  not.  The  testimony  was  strong  thfet  freight 
was  furnished  to  the  amount  of  the  contract, 
and  directions  given  as  to  its  transportation; 
but  the  defendant  did  not  show  that  he  had 
*  transported  any  part  of  it. 

The  main  objection  to  a  recovery  was,  that 
the  declaration  should  have  contained  a  special 
count,  setting  forth  the  boat  and  freight  con- 
tract. The  plaintiff  answered  that,  if  the  ref- 
erees thought  he  had  fulfilled  on  his  part,  the 
general  count  on  an  indebHatua  ussumpsit  for 
goods  sold  and  delivered  was  enough. 
57O*]  *Mr.  J.  A.  Spencer,  for  the  motion. 

Mr.  R.  Lansing,  contra. 

By  the  Court,  Co-wen,  J.  It  is  not  denied 
that  the  judgment  is  perfectly  regular;  and  all 
the  defendant's  counsel  pretends  to  claim  is, 
that  he  should  be  relieved  on  terms,  so  far  that 
we  may  hear  a  motion  to  set  aside  the  report 
upon  the  merits.  The  mistake  of  omitting  to 
obtain  an  order  to  stay  proceedings  was  of  a 
point  in  practice  very  well  settled;  but  still, 
on  a  misapprehension  so  plainly  established, 
we  have  the  power  to  relieve,  and  should  do 
so,  provided  the  whole  case  presented  a  fair 
ground  for  interposing. 
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Certainly  the  mistake  alone  does  not  furnish 
an  adequate  reason:  nor  does  the  attorney's 
general  affidavit,  that  he  thinks  the  report 
ought  to  be  set  aside  on  the  merits,  and  that 
he  believes  we,  too,  should  think  so.  Of  this  we 
must  judge  for  ourselves.  The  decision  of  ref- 
erees is,  like  the  verdict  of  a  jury,  strong  evi- 
dence against  the  defendant,  and  a  simple  or- 
der to  stay  with  a  view  to  move  on  the  merits, 
upon  papers  presented  in  due  season,  ought 
not,  in  such  case,  to  be  granted  till  the  judge 
is  convinced,  on  looking  into  the  matter  as 
made  out  by  proof,  that  a  mistake  either  of 
law  or  evidence  will  finally  be  established.  For 
the  purpose  of  obtaining  such  a  view,  if  not  a 
common,  it  is  at  least  a  salutary  practice  to 
grant  temporary  orders  of  stay  from  time  to 
time,  till  the  judges  can  command  a  full 
knowledge  of  the  case  as  it  may  be  finally  set- 
tled, or,  at  least,  by  looking  at  the  affidavits 
on  both  sides.  A  fortiori  where  the  party  pur- 
posing to  move  has  been  guilty  of  laches,  and 
comes  for  an  acknowledged  favor.  In  such  a 
case  he  invokes  the  exercise  of  a  two-fold  au- 
thority; first,  the  ordinary  power  of  staying 
proceedings,  common  both  to  a  judge  at  cham- 
bers, and  the  court  in  banco;  secondly,  the 
power  peculiar  to  the  latter  of  dispensing  with 
the  rule  of  practice  by  which  the  party  has 
suffered  himself  to  be  foreclosed.  In  the  lat- 
ter case  it  ought  especially  to  be  seen,  that  ar- 
resting the  proceedings  and  giving  the  usual 
chance  to  be  heard  in  the  order  of  the  calen- 
dar, will  subserve  the  ends  of  justice. 

*With  this  view  I  have  examined  the[*58O 
case  before  me,  as  presented  by  the  affidavits 
on  both  sides. 

First,  with  regard  to  the  settlement  and 
striking  a  balance.  The  defendant's  counsel 
relies  on  the  law  as  unquestionable,  that  you 
may  always  prove  a  mistake  in  accounting. 
And  I  do  not  deny  that  this  is  correct  as  a  gen- 
eral rule.  Phil.  Ev. ,  384.  8th  Lond.  ed.  But 
there  are  whole  classes  of  exceptions;  and  the 
settlement  in  question  plainly  belongs  to  one 
of  them.  This  settlement  was  an  admission  of 
a  balance  due,  made  in  the  course  of  hearing  a 
cause,  for  the  purpose  of  dispensing  with  all 
further  proof,  after  Eldridge,  the  only  witness 
examined  on  the  subject  of  the  $300.60,  had 
been  dismissed.  The  hearing  was  afterwards 
adjourned  some  two  or  three  times,  without  an 
intimation  being  heard  that  there  was  any  inten- 
tion to  depart  from  the  point  agreed  on  as  the 
single  remaining  one,  viz.:  whether  the  plaint- 
iff should  have  pay  for  his  half  of  the  boat  sold. 
Nay,  more;  in  the  settlement,  and  as  part  of 
it,  the  plaintiff  had  made  an  assignment  to  the 
defendant  of  his  claim  against  third  persons. 
Then  at  the  final  hearing,  after  the  plaintiff  bad 
closed  his  proof  concerning  the  boat,  and  rest- 
ed, he  is  met  as  the  first  step  in  the  defense 
with  an  offer  to  falsify  the  item  of  $300.60. 

The  settlement  was  conclusive.  In  the  first 
place  it  was  conclusive  as  being  an  admission 
in  the  course  of  the  cause  for  the  purpose  of 
superseding  all  proof  in  respect  to  the  general 
account,  and  every  part  of  it.  Being  made 
with  that  intent,  its  conclusive  effect  is  perfect- 
ly well  established  by  authority,  even  though 
it  had  been  made  out  of  court.  Dairies  v.  Bur- 
ton, 4  Carr.  &  P.,  166;  Phil.  Ev.,  378,  8th 
Lond.  Ed.,  1  Phil.  Ev.,  105,  from  7th  Lond. 
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-ed.,  and  Notes  by  Cowen  &  Hill,  n.  192,  p.  200. 
A  fortiori  where  the  admission  is  in  open  court. 
The  reason,  says  Phillips,  is,  that  a  court  of 
justice  has  been  induced  on  the  faith  of  the 
admission,  to  adopt  a  particular  course  of  pro- 
ceeding. Phil.  Ev.,  8th  ed.,  ut  supra,  et  vide, 
7th  ed. ,  and  notes  ut  supra.  The  same  books 
at  the  same  places  present  and  illustrate  an  ad- 
ditional ground,  viz. :  "Where  other  persons 
have  on  the  faith  of  the  representations  been 
581*]  led  to  alter  their  *condition."  8th  ed., 
ut  supra.  Here  the  plaintiff  had  of  course 
been  led  to  avoid  all  preparation  by  way  of 
proof  on  the  point  settled,  but  now  proposed 
to  be  contested.  It  would  have  looked  much 
fairer,  though  I  do  not  admit  the  offer  would 
then  have  been  admissible,  at  least  to  have 
given  the  plaintiff  previous  notice  of  the  new 
move.  Again ;  the  settlement  was  in  the  nat- 
ure of  a  contract  in  consideration  of  the  plaint- 
iff's assignment;  yet  it  was  claimed  to  throw 
it  open,  without  even  relinquishing  this. 
Against  such  a  step,  Davies  v.  Burton,  ut  su- 
pra, is  in  point. 

Whether  the  plaintiff  or  defendant  was  in 
default, with  respect  to  the  part  which  belonged 
to  them  respectively  in  furnishing  or  carrying 
freight,  was  a  question  of  fact  on  the  evidence 
peculiarly  within  the  province  of  the  referees. 
It  was  fairly  open  to  them;  and  I  am  quite 
clear  we  cannot,  according  to  our  rules  of 
judging  in  such  matters,  disturb  their  report 
in  this  respect.  I  cannot  regard  the  fact  which 
the  defendant  now  swears  to  himself,  viz. :  that 
the  plaintiff  unwarrantably  ordered  freight  to 
be  taken  out  of  his  hands  after  being  commit- 
ted to  him.  I  can  only  look  at  the  facts  proved 
before  the  referees. 

But  here  was  no  special  count  for  not  per- 
forming the  contract.  The  action  was  for  the 
price,  being  $550,  on  which  sum,  or  so  much 
as  they  should  find  due,  it  was  agreed  that  the 
referees  should  cast  interest.  Whether  a  spe- 
cial count  were  necessary  depended  on  several 
considerations  which  were  well  submitted  to 
and  passed  upon  by  the  referees.  If  there  was 
still  a  special  contract  clearly  subsisting  and 
unrescinded.then  no  doubt  the  count  was  strict- 
ly necessary.  Robertson  v.  Lynch,  18  Johns., 
451.  But  the  defendant  had  been  in  the  exclu- 
sive possession  of  the  boat  for  several  years; 
he  had  received,  soon  after  taking  possession, 
a  large  amount  of  freight  which  had  not  been 
carried,  but  had  been  surrendered  to  the  plaint- 
iff, and  the  parties  had  gone  through  a  long 
course  of  dealing  in  apparent  disregard  of  the 
freight  part  of  the  contract.  Perhaps  the  ref- 
erees thought  there  was  an  entire  rescission,  by 
mutual  consent.of  the  contract  to  carry  freight. 
Vide,  Raymond  v.  Bearnard,  12  Johns.,  274.  If 
582*]  there  were,  then  *the  objection  for  va- 
riance is  gone.  Id.  No  doubt,  had  the  defend- 
ant shown  himself  clearly  ready  to  answer  the 
call  of  the  plaintiff  for  carrying  freight,  at 
all  reasonable  times,  pursuant  to  the  contract, 
this  would  have  defeated  all  claim  to  recovery 
in  any  shape.  Indeed,  it  lay  with  the  plaintiff 
to  show  as  a  condition  precedent,  that  he  had 
the  freight  ready  and  offered  it  to  be  carried. 
Wilt  v.  Ogden,  13  Johns.,  56.  The  case  cited 
shows  that,  where  the  plaintiff  is  to  take  pay 
in  the  carrying  of  produce,  he  must  prove  that 
he  had  the  produce  ready  to  carry.  But  the 
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referees  may  have  found  here,  as  they  were 
warranted  in  doing  on  the  evidence,  that  the 
plaintiff  had  performed.  The  plaintiff  con- 
tended that  it  was  enough  to  show  his  side  of 
the  contract  fully  executed  as  far  as  was  in  his 
power.  Where  a  contract  is  to  pay  in  money, 
though  at  a  future  day,  for  goods  to  be  deliv- 
ered, and  they  are  delivered  and  the  day  pass- 
es without  payment,  there  is  no  doubt  that 
feneral  indebitatus  assumpsit  f or  goods  sold  and 
elivered  will  lie  for  the  price.  2  Phil.  Ev., 
109,  Am.  from  7th  Lond.  ed.  And  I  am  in- 
clined to  think,  that  the  cases  will  be  found  to 
maintain  the  rule  in  a  much  greater  latitude, 
namely:  that  though  the  compensation  for  the 
goods  or  other  thing  which  you  advance  is  to 
be  rendered  in  services  or  some  other  specific 
thing,  if  the  party  promising  to  render  is  in  de- 
fault, you  may  sue  in  indebitatus  assumpsit  for 
the  price  of  the  thing  advanced.  If  it  be  goods 
as  in  the  case  at  bar,  you  may  consider  the 
goods  as  simply  sold  and  delivered  and  recov- 
er under  a  general  count  adapted  to  that  case. 
In  saying  this,  I  rather  think  I  am  going  be- 
yond any  direct  adjudication  in  England; 
though  it  may  be  maintained  by  the  principle 
of  many  cases  there.  It  is  not  unjust  to  hold 
generally  that  goods  delivered  and  converted  to 
the  use  of  the  vendee  shall  be  considered  as 
sold,  whatever  may  have  been  the  stipulated 
form  of  payment,  if  that  has  not  been  made; 
and,  in  such  a  case  a  general  count  for  goods 
sold,  has,  I  observe,  been  expressly  holden 
proper  by  a  very  respectable  court  in  a  neigh- 
boring State.  Way  v.  Wakefield,  7  Vt.,  223,  228. 
Collamer,  J.,  admits  there  had  been  much  con- 
troversy on  the  point,  but  finally  advances  this 
*rule:  "Whenever  there  are  goods  sold,  [*583 
work  done  or  money  passed,  whatever  stipula- 
tions may  have  been  made  about  the  price,  or 
mode  or  time  of  payment,  if  the  terms  have 
transpired  so  that  money  has  become  due,  the 
general  count  may  be  sustained."  The  action 
was  for  harness  sold,  to  be  paid  for  in  lumber 
at  a  specified  time.  There  being  a  default  in 
payment,  the  court  allowed  the  general  count 
for  harness  sold.  The  learned  judge  certainly 
did  not  cite  any  direct  authority  for  thus  ap- 
plying the  rule;  but  I  find  he  stands  support- 
ed by  an  approved  author  who  has  devoted 
much  time  to  studying  the  action  of  assumpsit, 
and  written  a  very  lull  treatise  upon  it.  In  Lawes, 
Pleading,  5,  it  is  added:  "  Nor  is  this  rule  con- 
fined to  cases  where  money  is  promised  to  be 
paid,  and  a  debt  created,  for  where  the  prom- 
ise is  to  do  any  collateral  act,  as  to  deliver  up 
i  a  bond  or  the  like  on  payment  of  a  sura  of 
i  money,  when  the  money  is  paid  or  tendered 
and  refused  (when  it  may  be  considered  as 
paid),  a  new  promise  to  deliver  up  the  bond 
arises  by  operation  or  construction  of  law; 
and  therefore,  the  plaintiff  in  such  case  may 
either  declare  on  the  original  express  prom- 
ise, or  upon  the  promise  arising  by  opera- 
tion of  law,  viz. :  out  of  the  execution  of  the 
contract.  Hence  it  seems  a  general  rule,  that. 
so  lone  as  a  contract  is  executory,  the  party 
must  declare  specially  ;  but  when  it  is  exe- 
cuted, he  may  declare  generally."  Why  not  in 
the  case  at  bar  imply  a  contract  to  pay  the 
price  agreed  on  for  the  moiety  of  the  boat,  as 
goods  sold,  provided  the  referees  were  satisfied 
that  the  defendant  had  been  in  default  by  re- 
16  241 


181 


SUPREME  COURT,  STATE  OP  NEW  YORK 


1W40 


fusing  or  neglecting  to  carry  the  freight? 
Would  it  be  unjust  lo  raise  such  a  promise  out 
of  the  execution  of  the  contract  by  the  plaint 
iff,  in  the  language  of  Mr.  Lawes?  But  I  ad- 
mit there  are  several  dicta  which  take  a  more 
restricted  view.  6  Dana,  897;  lOYerg.,455, 
4/56;  Platt,  «/.,  in  Champlinv. Butler,  18  Johns., 
169,  178,  174.  And  the  English  books  are  still 
cautious  of  carrying  the  rule  beyond  a  stipula 
tion  to  pay  in  money.  1  Leigh,  N.  P.,  48,  44, 
88.  I  don't  know  but  there  may  be  direct  de- 
cisions thus  confining  it,  though  I  think  it  will 
be  found  that  the  course  of  the  courts  is  favor- 
able to  general  pleading,  as  tending  lo  avoid 
584*]  "prolixity  and  technical  difficulties. 
One  of  our  late  cases  holds  that  property  being 
delivered  and  received  to  satisfy  another'sdebt, 
may  be  sued  for  as  for  money  paid.  Ainslie  v. 
Wilson,!  Cow.,  662.  And  in  all  cases  where  par- 
ties have  agreed  to  consider  labor  or  properly, 
in  their  dealings,  as  equivalent  to  cash,  why 
not  call  it  so  in  the  pleadings?  The  truth  is, 
there  are  several  English  cases  which  go  this 
length.  Hands  v.,  Burton,  9  East,  349,  is  one. 
There  the  averment  that  the  defendant  agreed 
to  sell  his  horse  to  the  plaintiff  for  £31  10*., 
who  paid  that  sum,  was  held  to  be  sustained 
by  proof  that  he  paid  in  cash  all  but  £14  14s. ; 
and  for  that  the  defendant  agreed  he  would 
purchase  a  horse  of  the  plaintiff's  brother  at  14 
guineas.  Ld.  Ellenborough  said  the  parties 
agreed  to  consider  the  brother's  horse  as  14 
guineas  in  their  mode  of  reckoning  the  payment 
for  the  defendant's  horse;  but  still  the  consid- 
eration of  the  latter  was  30  guineas,  and  the 
defendant  received  30  guineas  in  money  or 
value.  Le  Blanc,  J. ,  enlarges  on  the  same 
ground.  Thus,  what  is  considered  by  parties 
as  equivalent  to  cash,  in  other  words  as  a  mode 
of  payment,  is  cash ;  and  may  be  so  called  in 
pleading.  So  in  Brown  v.  Fry,  Wh.  Selw., 
658,  Am.  ed.,  1839,  the  plaintiff  averred  he  had 
bought  of  the  defendant  a  horse  for  so  much 
money.  Proof  that  the  plaintiff  had  given  a 
mare  and  money,  which  the  defendant  had  re- 
ceipted for  so  much,  held  no  variance.  Gra- 
ham, B.,  said  the  defendant  had  taken  the 
mare  as  money.  Vide  2  Leigh,  JV.  P.,  1509, 
Am.  ed.,  1838.  Again;  wherein  do  the  cases 
differ  which  say  a  payment  in  bank-notes  is  a 
payment  in  money?  1  Selw.,  N.  P.,  utsup., 
p.  104.  They  are  put  on  the  same  ground, 
viz. :  being  received  as  money.  Whatever  is 
agreed  on  as  a  medium  of  payment  is  money 
in  substance  and  effect;  and  what  rule  of  evi- 
dence is  better  settled  than  that  the  substance 
of  the  issue  only  need  be  proved?  It  is  the 
same  thing  where  goods  are  sold  and  delivered, 
to  be  paid  for  in  labor  or  goods,  at  another 
day.  The  latter  are  agreed  on  to  answer  as 
cash;  and  if  not  paid,  why  not  declare  in  the 
general  form  as  on  an  executed  special  con- 
tract answerable  in  money?  I  venture  to  say 
585*]  that  Way  *v.  Wakefield,  is  at  this  day 
law  at  Westminster  Hall;  and  it  will  be  adopt 
ed,  if  English  judges  ever  come  to  consider  it 
in  the  same  spirit  as  they  considered  other 
American  decisions  lately  in  Beverley  v.  Lin- 
coln, 6  Ad.  &  Ell.,  829. 

But  the  capital  objection  to  allowing,  at  this 
stage  of  the  case,  an  argument  on  the  question 
between  a  general  and  special  count  is,  that 
the  point  is  merely  technical,  and  does  not 
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touch  the  merits  of  the  controversy.  There 
might  have  been  plausible  ground  for  an  order 
at  chambers;  but  the  defendant  waived  llmt, 
and  now  comes  for  a  favor.  He  calls  for  the 
exercise  of  our  discretion;  and  certainly  we 
ought  not  to  strain  a  point  to  let  in  an  objec- 
tion which  does  not  in  its  nature  deny  that  the 
debt  is  due,  but  only  complains  that  the  plaint- 
iff is  proceeding  to  get  his  honest  due  under  a 
general  instead  of  a  special  count.  Should  we 
set  aside  the  report  on  that  ground,  it  could 
only  be  done  as  to  the  boat ;  and  then  we  should , 
Beyond  all  doubt,  allow  an  amendment,  by  add- 
ing a  special  count.  Indeed,  did  I  feel  at  all 
bound  on  other  grounds  to  stay  the  plaintiff's 
proceedings,  I  think  I  should  do  so  only  on 
condition  that  the  defendant  stipulate  to  allow 
the  special  contract  in  evidence  under  the  pres- 
ent declaration.  1  am  aware,  while  saying  so, 
of  what  the  defendant  now  says  in  bis  affidavit 
on  this  head,  viz.:  that  he  expected  the  objec- 
tion for  the  variance  would  succeed,  that  he 
was  so  advised  by  his  counsel  and,  therefore, 
was  not  so  well  prepared  with  proof  to  show 
that  the  plaintiff  refused  or  neglected  to  fur- 
nish the  freight.  I  have  only  to  say,  in  reply, 
that  having  started  on  such  technical  ground, 
he  was  bound  at  his  peril  to  keep  up  an  un- 
broken line  of  strict  practice. 

On  the  whole,  I  am  entirely  satisfied  that 
granting  the  relief  sought  by  this  motion  can 
in  no  way  promote  the  purposes  of  justice. 
Therefore,  it  is  denied,  with  costs. 

Denied-2  Hill,  604. 

Cited  in— 3  Hill,  384 ;  12  N.  Y.,  370 ;  17  N.  Y.,  230;  28 
N.  Y..  443;  18  How.  Pr.,  62;  20  How.,  Pr.,  102. 


*FERRISS  &  EATON        [*58tt 

v. 

THE     AMERICAN    INSURANCE     COM 
PANY. 

Security  for  Costs — Suit  against  Assignee — Stat- 
ute. 

Security  for  costs  cannot  be  demanded  of  the  as- 
signee, under  a  voluntary  assignment  for  the  bene- 
fit of  creditors,  who  prosecutes  a  suit  in  the  name  of 
the  assignor  ;  such  suit  is  not  within  the  meaning- 
of  the  statute  commenced  "  for  or  in  the  name  of 
the  trustees  of  a  debtor." 

Citations— 2  R.  8..  515,  sec.  1,  2d  ed.;  1  R.  S.,  pt.  2^ 
ch.  5,  tit.  1 ;  796,  tit.  1,  art.  8,  sees.  1,  7. 

"ITOTION  to  stay  proceedings  until  the  plaint 
1TJ-  iffs  file  security  for  costs.  One  of  the  plaint 
iffs  (Ferriss)  resides  in  the  State  of  Ohio;  the 
other  (Eaton)  in  this  State.  The  action  is  cove- 
nant on  a  policy  of  insurance,  the  interest  in 
which  was  assigned  to  two  persons  in  trust  for 
certain  creditors  ofFerriss;  and  which  assignees 
brought  this  suit,  and  are  prosecuting  it  for  the 
benefit  of  such  creditors.     The  assignees,  or 
one  of  them,  reside  in  this  State. 

Mr.  H.  H.  Martin,  for  the  motion. 

Mr.  J.  L.  Talcott,  contra. 

By  the  Court,  Cowen,  J.  It  is  supposed 
that  this  case  comes  within  the2R.  S.,  515, 
sec.  1,  entitling  the  defendant  to  security  for 
costs,  when  the  suit  is  for  or  in  the  name  of 
the  trustee  of  any  debtor.  It  is  true  that  the 
conventional  assignees  of  a  debtor,  tocollect  a 
sum  due  to  him  and  pay  it  out  to  a  creditor  or 
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creditors,  may  in  some  sense  be  considered  his 
trustees,  and  so  may  every  agent  or  bailee  of 
the  debtor  for  such  a  purpose,  and  especially 
assignees  of  all  his  property  in  possession  and 
action  for  a  like  purpose;  yet  I  apprehend  the 
statute  was  not  intended  for  cases  of  voluntary 
conventional  assignments,  but  rather  for  a  class 
of  trustees  created  by  operation  of  law  under 
the  various  statutes  concerning  insolvent  debt- 
ors, the  provisions  of  which  are  mainly  com- 
prehended in  one  R.  8.,  pt.  2,  ch.  5,  tit.  1.  In 
the  article  8th  of  the  title,  1  R.  S.,  796,  2d  ed., 
sec.  1,  all  assignees  and  trustees  under  any  au- 
thority conferred  by  any  of  the  provisions  of 
the  preceding  articles  of  that  title,  are  there- 
by declared  to  be  trustees  of  the  estate  of 
587*]  the  debtor,  *etc.,  for  the  benefit  of 
creditors;  and  by  the  same  article,  they  are 
invested  with  rights  to  have  demands  con- 
cerning the  estate  of  the  debtor,  heard  and  de- 
cided summarily  before  referees.  In  some 
cases  they  may  bring  suits  in  the  name  of  the 
insolvent,  as  well  as  in  their  own  names.  They 
might  in  a  few  cases  have  done  so  without  any 
express  statutory  provision,  but  the  right  is 
moreover  expressly  recognized  by  the  7th  sec- 
tion. In  such  a  case,  security  for  costs  would 
be  very  reasonably  demanded,  though  the 
ground  of  requiring  it  where  they  sue  in  their 
own  names,  and  reside  in  the  State,  is  not  so 
obvious.  Suffice  it  to  say,  however,  that  the 
provision  for  security  now  in  question  maybe 
satisfied  by  applying  it  to  trustees  proper  of  a 
debtor  declared  so  by  the  statute.  There  is  no 
reason  for  giving  the  provision  an  enlarged 
construction.  In  the  case  at  bar,  one  of  the 
nominal  plaintiffs  resides  within  our  jurisdic- 
tion and,  in  case  of  his  being  unable  to  pay 
costs,  the  assignees  can  be  resorted  to  by  at- 
tachment. The  remedy  is  ample;  and  inde- 
pendent of  the  plaintiffs  being  trustees,  it  is  a 
sufficient  answer  under  the  statute  that  any  one 
of  them  resides  within  the  jurisdiction  of  this 
court.  2  R.  S.,  515,  sec.  1,  2d  ed. 
Motion  denied,  with  cost*. 


THE  PEOPLE,  ex  rel.  CLARKE, 

v. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  DEERFIELD. 

Practice — Bail  as  a  Condition  of  Staying  Execu- 
tion—  Writ  of  Error — Bond  for  Costs. 

Bail  as  a  condition  of  staying  execution  is  not  nec- 
essary in  suing-  out  a  writ  of  error  to  review  a  judjr- 
ment  of  this  court  in  a  case  arising  on  mandamus. 
In  such  case  and  in  all  others  not  within  the  terms 
of  the  statute  requiring1  bail  as  a  condition  of  stay- 
ing1 execution,  a  writ  of  error  coramvobis  stays  exe- 
cution by  its  own  force. 

A  bond  for  costs  in  error,  must  however  be  exe- 
cuted to  obtain  the  allowance  of  such  writ. 

Citations— 1  Wend.,  35  ,•  6  Cow.,  611 ;  1  Rich.  Pr,  K. 
B.,  332,  323,  Dubl.  ed.,  1792 ;  2  Bulst.,  53 ;  Yelv.,  127 : 3 
Burr.,  1545, 1566 ;  Cro.  Jac.,  135 :  2  Str.  1190 ;  1  Wils., 
19 ;  8  East,  240  ;  Garth.,  28  ;  2  Burr..  746 :  1  Lee  Die. 
of  Pr..  613,  615;  2  Wms.  Saund.,  101,  1,  notes  i,  g; 
26  Hen.  VI.,  f ol.  8,  a :  Dy.,  244  a ;  1  Lev..  117 :  1  Keb., 
13 :  3  Jac.,  1,  ch.  8 ;  Willes,  272 ;  2  Tidd,  Pr.,  1070, 1083. 
1084,  N.  Y.  ed.  1807;  17  Johns.,  34;  9  Johns.,  66;  13 
Wend.,  664 ;  2  R.  S.,  486,  sec.  57 :  490.  sec.  1 ;  494,  sees. 
26-28,  2d  ed.;  19  Wend.,  620;  20  Wend.,  626 ;  Bac.  Abr., 
Mandamus,  M. 
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MOTION  to  stay  execution.  This  court  gave 
judgment  against  the  defendants,  on  a 
special  verdict,  in  a  mandamus  case  and  they 
brought  error.  A  motion  is  now  made  for  a 
special  order  to  stay  execution  until  the  decis- 
ion of  the  Court  for  the  Correction  of  Errors. 

*A  bond  with  sureties  has  been  ex-  [*588 
ecuted  securing  the  costs  in  error,  and  filed 
with  the  clerk.  But  the  names  of  the  obligors 
are  not  inserted  in  the  penal  part,  and  it  con- 
cludes with  saying  that  the  costs  will  be  paid 
with  instead  .of  without  fraud  or  delay.  The 
bond  is  in  the  penalty  of  $300,  according  to  2 
R.  S.,  494,  2d  ed.,  sec,  27,  sub.  3,  and  the  con- 
dition pursuant  to  Id.,  sec.  28,  sub.  3;  i.  e.,  it 
was  drawn  as  for  a  case  wherein  there  was  no 
intent  to  stay  execution.  None  of  the  obligors 
are  described  as  being  Commissioners  of  High- 
ways. Upon  this  bond  the  writ  of  error  was 
allowed.  But  counsel  thinking  there  was  no 
provision  in  the  Revised  Statutes  for  staying 
execution  in  a  proceeding  by  mandamus,  in 
which  both  sides  agreed,  the  above  motion  is 
now  made  to  this  court. 

Mr.  W.  Tracy,  for  the  motion. 

Mr.  B.  F.  Cooper,  contra. 

By  the  Court,  Co  wen,  J.  The  better  opin- 
ion I  think  is,  that  admitting  this  writ  of  error 
to  have  been  duly  allowed,  which  is  not  denied, 
provided  the  bond  be  in  due  form,  it  operates, 
per  se,  as  a  supersedeas,  if,  as  is  also  agreed,  it 
come  within  no  part  of  the  statute  requiring 
bail  as  a  condition  of  staying  execution.  The 
plain  import  of  the  books  which  I  have  con- 
sulted seems  to  be,  that,  at  common  law,  a  writ 
of  error  coram  vobis  stayed  execution  by  its  own 
force;  and  the  various  English  statutes,  which 
required  bail  only  in  certain  specified  cases, 
were  considered  as  restrictions  upon  common 
right,  vide  per  Savage,  Ch.  J.,  in  Craig  v.  Scott, 
1  Wend.  35;  Bromagham  v.  Clapp,  6  Cow., 
611,  and  were,  therefore,  strictly  construed. 
1  Rich.  Pr.  K.  B..  322,  Dubl.  ed.,  1792;  Gilling 
v.  Baker,  2  Bulst,  53;  Yelv.,  127;  Bidleson  v. 
Whytel,  3  Burr.,  1545;  Trinder  v.  Watson,  Id., 
1566;  Bostockv.  SneU,  Cro.  Jac.,  135;  Thralev. 
Vaug7utn,2Str.,  1190;!  Wils.,  19;  Dellv.  Wild, 
8  East,  240;  Gerard  v.  Danby,  Carth.,  28.  The 
case  in  2  Str..  will,  perhaps,  be  thought  the  best 
illustration  among  the  more  modern  books. 
Some  cases  certainly  conflict  on  the  point  of  a 
strict  *or  liberal  construction  of  the  [*58O 
statutes.  Vide,  Chauvet  v.  Alfray,  2  Burr. .  746, 
which  is  for  a  liberal  construction,  and  Bidle- 
son v.  Whytel,  3  Burr.,  1545,  contra,  and  vide  1 
Lee.  Die.  Pr.,  615.  That  may  be  so  of  other 
authorities,  but  none  which  I  have  found  deny 
that  the  case  being  without  the  statutes,  bail  is 
unnecessary  to  a  stay.  The  2  Wms.  Saund., 
101  I,  after  mentioning  judgments  by  default, 
on  demurrer,  or  nultiel  record,  as  being  with- 
out certain  statutes  of  bail,  adds  "therefore,  a 
writ  of  error  upon  judgment  by  any  of  these 
three  last  ways,  is  a  supersedeas  without  bail 
in  such  actions  as  are  not  enumerated  in  3 
Jac.  1,"  and  Vide  1  Lee,  Die.  Pr.,  613. 

Among  the  old  books  the  26  Hen.  VI.,  fol. 
8  a,  and  Dawbeney  v.  Davie,  Dy..  244  a,  in  M. 
T.,  7  and  8  Eliz.  are  exactly  to  the  point;  and 
the  1  Rich.  Pr.  K.  B.,  323,  on  these  and  other 
authorities,  says  "a  writ  of  error  is,  in  judg- 
ment of  law,  a  supersedeas  until  the  errors  are 
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examined,  affirmed  or  reversed."  This  book 
prof  esses  to  speak  of  the  doctrine  as  under- 
stood before  the  Stat.  8  Jac.  1,  ch.  8,  which 
seems  to  have  begun  the  system  of  bail  in  error. 
ride  2  Wms.  Saund.,  101  *,  el  seq.  This  stat- 
ute, ridf.  Stat.  at  L.,  recites  thus:  "Forasmuch 
as  His  Highness'  subjects  are  now  more  com- 
monly withholden  from  Iheir  just  debts,  and 
often  in  danger  to  lose  the  same,  by  means  of 
writs  of  error,  which  are  more  commonly  sued 
than  heretofore  they  have  been,  Be  it,  there- 
fore, enacted,  that  from  and  after,  etc.,  no 
execution  shall  be  stayed  or  delayed  upon,  or 
by  any  writ  of  error,  or  superseded*  thereupon 
to  be  sued,"  etc.,  in  any  action  of  debt,  etc., 
unless  bail  be  given,  etc.  This  remedy  has 
been  extended  since  to  most  actions  in  England; 
and  still  farther  with  us.  In  the  Dean  &  Chap- 
ter of  St.  Paul's  v.  Capett,  1  Lev.,  117;  8.  0.,  1 
Keb.,  13,  the  court  said,  although  writs  of 
error  are  writs  of  right,  yet  they  are,  for  the 
most  part  used  for  delay,  for  remedy  whereof 
the  Stat.  3  Jac.  1,  ch.  8,  was  made;  and  sever- 
al of  the  cases  cited  in  the  learned  and  elabo- 
rate opinion  of  Willes,  Ch.  J.,  in  Meriton  v. 
Stevens,  Willes,  272,  declare  that  the  writ  of 
error  operates  in  itself  to  supersede  execution. 
5J)O*]  It  was  held  in  *  Meriton  v.  Stevens,  that 
it  should  so  operate  from  the  time  of  allow- 
ance, and  that  after  notice  given  of  its  being 
sued  out,  the  taking  of  execution  would  be  a 
contempt.  Indeed,  the  cases  in  England,  to 
this  day,  at  any  rate  till  very  lately,  proceeded 
upon  that  theory.  It  is  enough  to  get  the  writ 
allowed;  it  then  in  the  first  instance,  operates 
of  itself;  and  effect  is  given  to  the  statutes  of 
bail  by  holding  that  the  operation  shall  con- 
tinue or  cease,  accordingly  as  bail  is  or  is  not 
given  within  four  days.  2  Tidd,  Pr.,  1070, 
1083,  1084,  N.  Y.  ed.,  1807;  Rich.  Pr.  K.  B., 
323.  Dubl.  ed.,  1792;  2  Wms.  Saund.,  101  g,  n. 

The  effect  of  a  writ  of  error,  in  cases  beyond 
our  statute  of  bail  was  also  recognized  by  this 
court  \nKinniev.  Whitford,  17  Johns.,  34.  The 
court  said  that,  to  make  it  a  supersedeas  in  a 
gut  tarn  action  no  bail  was  necessary,  because 
the  case  was  not  within  the  statute.  The  same 
principle  has  long  had  full  effect  with  regard 
to  writs  of  certiwari  to  reverse  the  judgments 
of  inferior  courts,  which  have  been  held  per  se 
to  supersede  execution,  because  in  nature  of  a 
writ  of  error.  Vide  Blanchard  v.  Myers,  9 
Johns.  66;  Patchin  v.  Mayor,  etc.,  of  Brook- 
lyn,  13  Wend.,  664,  and  cases  cited. 

By  the  Revised  Statutes,  2  R.  8.,  490,  2d  ed.. 
sec.  1,  writs  of  error  in  civil  cases,  are  express- 
ly declared  to  be  of  right,  and  to  issue  of 
course.  Under  our  statute,  Id.,  486,  no  doubt 
the  proceeding  by  mandamus  \*&c\\\\  remedy, 
Bac.  Abr.  Mandamus,  M,  to  which  the  writ  of 
error  applies  with  its  full  common  law  effect, 
when  properly  allowed.  Damages  and  costs 
follow  a  judgment  in  favor  of  the  relator,  2  R. 
S..  486,  2d  ed.,  sec.  57,  and  on  bringing  error, 
the  party  in  order  to  obtain  an  allowance,  must 
give  a  bond,  as  he  has  done  here,  at  least  to 
secure  the  payment  of  costs  on  error,  Id. ,  494, 
sees.  26-28,  in  a  form  adapted  to  the  case. 
Counsel  seem  to  be  correct,  however,  in  say- 
ing that  the  statute  does  not  provide  for  any 
bail  as  a  condition  of  staying  execution.  But 
I  cannot  agree  with  them  that  there  is  any 
serious  doubt  upon  the  effect  of  the  writ  of 
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error.  So  much  difficulty  was  felt  by  them  on 
both  sides,  that  1  have  examined  the  question 
considerably;  and  taking  *the  case  as  [*591 
we  all  understand  it,  to  oe  without  the  statute 
requiring  bail  as  a  condition  of  stay,  I  feel 
quite  clear  that  this  writ  of  its  own  proper 
force,  and  without  any  farther  bail,  ties  up  the 
hands  of  the  relator,  so  that  he  can  have  no 
execution.  It,  therefore,  becomes  unnecessary 
to  say,  whether  the  merits  of  the  case  be  such 
that  we  would  direct  a  stay  or  a  supersedeas. 
Should  execution  issue  pending  the  writ  of 
of  error,  that  being  diligently  prosecuted,  I 
am  quite  sure  we  should  be  obliged  to  set  it 
aside. 

Of  course,  any  remarks  I  have  made  must 
be  confined  to  writs  of  error  coram  vobis.  With 
regard  to  writs  coram  nobis,  which  are  also 
without  the  statute,  the  rule  is  different,  as  we 
have  lately  held  in  several  cases.  Smith  v. 
Kingsley,  19  Wend.,  620,  and  Ferris  v.  Doug- 
lass, 20  Id.,  626. 

The  bond  in  this  case  is  informal,  but  good 
enough  in  substance  and,  therefore,  warranted 
the  allowance.  However,  no  action  can  be  re- 
quired upon  the  question  whether  it  be  good 
or  bad,  unless  the  relator  shall  move  for  ex- 
ecution on  the  ground  that  it  is  defective.  It 
is  said  the  bond  was  not  executed  by  the  Com- 
missioners of  Highways.  How  that  is  I  do 
not  know.  Besides,  the  statute  says,  if  the 
party  be  absent,  he  need  not  execute.  2  R.  S., 
494,  2d  ed.,  sec.  26. 

The  motion  is  denied,  on  the  ground  that  any 
rule  is  unnecessary;  but  without  costs. 


IN  THE  MATTER  OF  THE  UNION  INSUR- 
ANCE COMPANY. 

Election  of  Directors  of  Insurance  Company — 
Failure  to  Elect  a  Full  Board — Second  Elec- 
tion, Invalid — Election  Ordered  to  Fill  Vacancy 
— Proceedings  under  Statute — Mandamus. 

Where,  by  the  Act  incorporating1  an  insurance 
company,  the  management  of  the  stock  and  affairs 
of  the  corporation  is  given  to  a  board  of  23  direct- 
ors to  be  annually  elected,  a  major  part  of  whom  by 
the  Act  are  competent  to  the  transaction  of  all  the 
business  of  the  corporation,  and  an  election  of  the 
directors  takes  place,  at  which  only  22  persons  re- 
ceive a  plurality  of  votes,  such  22  persons  are  duly 
elected,  and  take  the  place  of  their  predecessors. 
notwithstanding1  that  it  chanced  that  the  full  num- 
ber of  23  directors  was  not  filled  up. 

Where,  under  such  circumstances,  the  old  board 
conceive  that  the  election  had  wholly  failed,  and  a 
second  election  was  held  by  their  order,  at  which  23 
directors  were  chosen,  this  court,  upon  the  summa- 
ry application  authorized  by  statute,  set  aside  the 
second  election,  declared  the  22  directors  first  chos- 
en duly  elected,  and  ordered  a  new  election  to  sup- 
ply *the  vacancy  of  the  one  director  who  was  [*592 
not  chosen  at  the  first  election. 

Application  was  made  to  the  court  previous  to 
the  second  election  to  declare  the  22  persons,  direct- 
ors of  the  company,  and  to  direct  the  election  of 
one  additional  director ;  but  the  court  refused  to 
act  upon  it.  considering  the  proceeding  premature. 

It  seems  that  the  stockholders,  without  any  order 
of  the  court,  have  the  power  to  fill  up  a  vacancy 
happening  under  the  above  circumstances ;  and  fur- 
ther, that  on  the  neglect  of  the  board  to  make  or- 
der for  an  election  to  supply  such  vacancy,  that  a 
nitiiiiitninix  would  lie. 

Citations— 1  R.  8,,  2d  ed.,  598,  sec.  48  ;  600,  sees.  57, 
58 ;  fiOl.  sec.  59 ;  5  Serg.  &  R.,  127 ;  2  R.  S.,  482,  2d  ed. 
sec.  28,  sub.  1 :  3  Johns.  Cos.,  79 ;  1  Str.,  696 ;  3  Burr., 
1265 :  9  Wend..  333 ;  2  Burr.,  1017 ;  17  Wend.,  81 ;  1 
Wend..  98 ;  19  Wend.,  37, 45 ;  2  Kyd,  Corp.,  3,  5;  8 
East,  270.  and  n.  c.;  Ang.  &  Ames,  Corp..  63. 
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riORPORATION  election.  The  Union  Ins. 
\J  Co.  was  incorporated  in  1818;  its  charter 
was  amended  in  1819,  and  was  extended  in 
1837.  Stat.  1818,  p.  63;  1819,  p.  130;  1837,  p. 
110.  At  the  annual  election  for  23  directors  of 
the  Co.,  held  Jan.  13  last,  some  of  the  stock- 
holders voted  for  the  whole  number  of  persons 
to  be  chosen  directors;  others  voted  for  only  22, 
and  some  voted  for  a  less  number.  On  can 
vassing  the  votes  it  was  found  that  John  Fer- 
guson and  others,  in  all  22  persons,  had  a  plu- 
rality of  votes,  and  that  15  other  persons  hav- 
ing the  next  greatest  number  of  votes,  each 
had  an  equal  number  of  votes  and,  consequent- 
ly, there  was  no  election  for  the  23d  director. 
The  old  Board  of  Directors,  after  taking  coun- 
sel, were  of  opinion  that  the  most  expedient 
and  safe  course  was  to  treat  the  election  as 
having  wholly  failed,  and  to  order  a  new 
election  for  the  whole  number  of  23  directors. 
Having  no  by-law  providing  for  the  case.they, 
in  pursuance  of  R.  S. ,  597,  sec.  42,  ordered  the 
election  to  be  held  Feb.  10.  Previous  to  which 
day,  at  a  special  term  of  this  court  held  in 
February,  Mr.  J.  Cowen  presiding,  J.  I.  Roose- 
velt, Jr.,  of  counsel  for  John  Ferguson,  moved 
for  a  rule  declaring  the  22  persons  who  re- 
ceived a  plurality  of  votes  at  the  election  held 
in  January,  duly  elected  directors  of  the  Co., 
and  directing  the  election  of  an  additional  di- 
rector, so  as  to  make  up  the  whole  number  of 
23  directors.  R.  Emmett,  of  counsel  for  the 
old  Board,  insisted  that  the  court,  in  the  pres- 
ent stage  of  the  proceedings,  could  not  take 
cognizance  of  the  case,  and  that  the  remedy  of 
593*]  the  relator,  *if  any,  was  by  informa- 
tion in  the  nature  of  quo  warranto.  At  the 
March  special  term,  the  following  opinion  was 
delivered: 

By  Cowen,  /.  The  first  objection  raised  by 
the  opposing  counsel  is,  that  this  court  has  no 
jurisdiction.  That  depends  on  the  true  con- 
struction of  the  Act,  1  R.  S.,  600,  sees.  57,  58, 
2d  ed.  The  article  to  which  the  sections  quoted 
belong  (article  2d)  contains  various  regula- 
tions concerning  the  election  of  directors  of 
moneyed  corporations.  Then  section  57  pro- 
vides, "that  if  any  person  shall  conceive  him- 
self aggrieved  by  an  election  or  any  proceed- 
ing concerning  an  election  of  directors  or  offi- 
cers in  any  such  corporation,  he  may  apply  to 
the  Supreme  Court  for  redress,  giving  a  rea- 
sonable notice  of  his  intended  application,  to 
the  party  to  be  affected  thereby."  Section  58 
requires  this  court  to  proceed  in  a  summary 
way,  etc. ,  and  make  such  order  and  grant  such 
relief  as  the  circumstances  and  justice  of  the 
case  shall  seem  to  require.  If  the  election  be 
set  aside,  we  are  authorized  to  order  a  new 
election,  at  such  time  and  place  as  we  may  ap- 
point. Id. 

It  is  objected  that  the  statute  presupposes  an 
election  to  have  taken  place;  and  that  the  party 
comes  by  motion  to  set  it  aside,  on  the  ground 
that  some  proceeding  in  respect  to  it  was  irreg- 
ular; but  that  in  this  case,  he  applies,  in  the 
first  place  for  a  confirmation  of  an  election  al- 
ready made  as  to  22  of  the  directors,  and  as  to 
the  23d,  for  a  direction  that  the  officers  pro- 
ceed to  an  election,  none  having  been  made; 
and  it  is  denied  that  we  have  power  to  inter- 
fere upon  either  branch  of  the  application. 
WEND.  22. 


It  appears  to  me  that  the  matters  intended  to 
be  provided  for  by  the  general  words  of  the 
57th  section  were  no  more  than  cases  of  elec- 
tion to  which  an  information  in  nature  of  a  quo 
warranto  would  be  applicable.  A  party  must 
be  aggrieved  by  an  irregularity  in  respect  to 
some  corporate  election,  and  no  doubt  he  must 
be  aggrieved  in  a  legal  sense.  In  the  case  at 
bar,  the  relator  insists  that  the  22  directors  were 
legally  chosen,  and  that  the  inspectors  reported 
specially  showing  that  they  were  so  chosen; 
but  he  admits  *that  they  have  not,  as  [*594 
yet,  been  disturbed  by  the  intrusion  of  others 
elected  to  their  place.  He  complains,  however, 
that  the  former  directors,  claiming  to  hold 
over,  threaten  and  have  taken  proceedings  to 
elect  an  entire  Board,  on  the  assumption  that 
the  election  of  Jan.  13  was  entirely  void.  I 
think  we  have  no  power  to  interfere  by  stay- 
ing those  proceedings;  taking  it  for  the  present 
that  the  old  Board  are  rightfully  holding  over 
till  the  new  Board  shall  be  completed.  I  shall 
not  deny  that  an  information  might  be  appli- 
cable at  some  stage.  In  England  it  has  been 
doubted  whether  it  will  lie  at  all, at  least  wheth- 
er the  K.  B.  will,  in  general,  allow  it  against 
one  illegally  usurping  an  office  in  a  private 
corporation.  So  far  as  the  right  to  office  is  in 
question,  it  has  been  held  that  the  remedy  will 
not  in  general  be  allowed,  except  where  the 
public  are  concerned,  which  in  respect  to  cor- 
porations can  be  said  only  of  those  which  are 
municipal.  This  subject  was  very  fully  exam- 
ined in  the  Com.  v.  Arrison,  15  Serg.  &  R., 
127,  where, although  the  doubt  of  which  I  have 
spoken  is  conceded  as  to  England,  it  is.I  think, 
clearly  shown,  that  in  this  country  the  infor- 
mation may  be  freely  used  for  trying  Ihe  right 
to  offices  in  private  as  well  as  public  corpora- 
tions. Most  of  the  cases  to  that  effect  are  there 
cited  and  considered.  They  arose  in  the  neigh- 
boring States,  and  the  doctrine  certainly  does 
not  seem  so  clearly  to  have  been  understood  in 
this  court.  It  was,  however,  explicitly  adopt- 
ed by  the  2  R.  S.,  482,  2d  ed.,  sec.  28,  sub.  1. 
And  by  section  59  of  the  statute  upon  which 
this  application  is  founded,  1  R.  S.,  601,  2d 
ed.,  we  are  authorized  to  withhold  summary 
interference,  if  we  think  it  best,  and  turn  the 
relator,  in  a  proper  case,  over  to  an  informa- 
tion. The  section  says  we  may  do  that,  if  the 
case  be  such  in  which  that  remedy  would  be 
competent  and  effectual.  This  provision  that 
the  case  must  be  such,  etc.,  probably  alludes 
to  the  distinction  between  a  proceeding  to  oust 
an  usurping  officer,  and  a  proceeding  to  com- 
pel a  new  election  where  a  previous  election 
has  been  set  aside.  In  the  latter  case  though 
we  may,  by  a  special  provision  of  the  58th  sec- 
tion, Id.,  600,  order  a  new  election,  yet  it  is 
plain  that  this  would  be  a  proceeding  rather  in 
the  *nature  of  a  mandamus  than  &qvo  [*595 
warranto.  People  v.  City  of  N.  T.,  3  Johns. 
Gas. ,  79.  I  venture  to  say  that  a  judicial  pro- 
ceeding merely  to  affirm  an  election  quia  liinet 
is  entirely  without  precedent, even  with  regard 
to  municipal  offices,  where  the  inquiries  have 
been  instituted  with  the  greatest  freedom.  I 
cannot  believe  the  statute  intended  we  should 
interfere  in  our  discretion,  as  we  may  do  in  the 
course  of  an  ordinary  lawsuit.  It  is  true  the 
mere  words  which  give  power  over  any  pro- 
ceeding concerning  an  election,  might  by  a  lib- 
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eral  construction  authorize  us  to  do  so.  But 
a  mere  irregularity  does  not  complete  the  case. 
Tin-re  must  be  a  party  aggrieved,  who  is  to 
make  the  motion.  This  motion  does  not  con- 
cern any  suit  pending  here,  but  is  a  summary 
remedy  in  nature  of  a  suit,  like  a  petition  in 
p-iriition,  or  a  summons  under  the  Landlord 
and  Tenant  Act.  In  all  such  cases  it  is  our 
business  to  see  that  there  is  some  injury  known 
to  the  law,  and  for  which  a  remedy  before  ex- 
isted. The  statute  is  not  intended  to  enlarge 
the  catalogue  of  rights  or  wrongs,  but  merely 
to  remedy  those  already  known  in  a  more  sum- 
mary way.  The  old  method  by  writ  of  quo 
ir.irranto  was  extremely  dilatory,  whence  an 
information  was  introduced  in  its  place;  and 
although  this  was  much  more  rapid,  yet  it  was 
found  unequal  to  that  dispatch  which  the  ex- 
igencies of  money  corporations  sometimes  de- 
'  manded.  Hence  the  statute  upon  which  we 
are  now  moved.  The  whole  is  obviously  but 
the  substitution  of  remedies  for  wrongs  already 
known  to  the  law.  To  constitute  a  grievance 
in  regard  to  either  real  or  personal  property, 
there  must  be  some  ouster  or  withholding  of 
possession;  and  by  a  plain  analogy,  no  party 
can  be  deemed  technically  aggrieved  in  respect 
to  a  corporate  office,  till  that  is  withholden 
from  the  legal  incumbent.  It  is  not  of  the  nat- 
ure of  legal  remedies  merely  to  declare  that  a 
party  in  the  undisturbed  possession  of  his 
rights  holds  that  possession  legally,  or  that  the 
menaces  of  another  to  oust  him  are  contrary  to 
law.  Courts  have  enough  to  do  in  relieving  him 
after  he  is  disturbed.  Short  of  this  they  can  do 
nothing  practically  operative — they  can  only 
speculate.  There  is,  technically,  no  offender 
aerainst  whom  they  can  act;  no  sufferer  whom 
they  can  relieve. 

596*]  *I  am,  therefore,  clearly  of  opinion, 
that  so  far  as  we  are  called  upon  to  declare  the 
election  of  22  directors  valid,  the  motion  is  pre- 
mature. 

Then  as  to  the  resolution  taken  by  the  old 
directors  to  regard  the  entire  proceedings  of 
Jan.  13,  as  a  nullity,  and  their  refusal  to  call 
an  election  for  one  director  only.  This  is  com- 
plained of  as  a  nonf  easance,  on  the  ground  that 
there  is  already  a  complete  election  of  all  ex- 
cept one.  Admitting  that  to  be  so,  how  can  we, 
in  this  summary  way,  put  them  in  motion, 
without  overstepping  the  power  conferred  by 
the  statute?  I  admit  a  mandamus  would  lie,  if 
that  remedy  extends,  as  I  believe  it  does,  to  a 
private  corporation.  1  Str.,  696;  8  Burr.,  1265. 
And  it  might  have  been  just  as  well  to  give  us 
a  summary  power  in  such  a  case,  as  to  declare 
in  section  58,  that  we  may  direct  a  new  elec- 
tion after  setting  aside  a  former  one.  But  this 
last  is  the  only  case  mentioned  by  the  Act  in 
which  we  can  put  the  officers  in  motion.  All 
other  instances  of  power  must  be  collected 
from  the  general  words  of  the  previous  section, 
which  I  have  already  shown  cannot  be  under- 
stood to  cover  any  portion  of  the  ground  occu- 
pied by  a  mandamus.  That  writ,  as  it  is  now 
extremely  well  understood,  goes,  in  general, 
not  to  correct  or  control  any  proceeding  al- 
ready taken, or  to  stay  proceedings;  not  to  recti- 
fy any  misfeasance,  but  merely  to  put  officers 
in  motion  who  refuse  to  act.  It  lies,  in  short, 
for  non-feasance  only.  A  prohibition  some- 
times goes  to  stop  inferior  courts ;  but  not  a 
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mandamus  even  there.  When  the  statute,  sec. 
57,  speaks  of  the  party  aggrieved  applying  for 
redress  against  a  proceeding  concerning  any 
election,  it  would  be  a  perversion  of  Its  very 
terms  to  say  they  meant  a  neglect  to  proceed, 
or  a  refusal  to  institute  proceedings.  I  will 
only  repeat  that  this  section  must  be  confined 
to  an  actual  election,  which  the  mover  com 
plains  is  vicious  by  reason  of  some  irregular- 
ity in  the  way  to  it.  I  hold,  with  the  counsel 
for  the  old  directors  here,  that  there  must  first 
bean  election  de  facto,  before  we  can  entertain 
a  motion  under  that  section;  and  the  motion 
must  then  be  not  to  confirm,  but  to  set  it  aside. 
And  this  was  probably  the  reason  why  no  pro- 
vision was  *made  in  section  58  for  or-  [*5J)7 
dering  a  new  election, except  where  a  previous 
election  had  been  vacated.  The  power  to  fill 
vacancies  is  thus  made  exactly  commensurate 
with  the  power  to  create  them. 

So  far  I  have  assumed  that  the  former  direct- 
ors are  all  properly  holding  over,  and  exclud- 
ing the  new  directors  from  their  place,  on  the 
ground  that  it  was  impossible  to  say  from  the 
general  form  in  which  the  election  ballots  were 
framed,  that  any  one  of  the  22  were  in- 
tended to  come  in  place  of  any  one  of  tne  old 
Board.  But  this  is  denied  by  the  relator,  who 
claims  that  such  a  general  election,  though  of 
22  only,  they  being  sufficient  by  the  eighth 
section  of  the  original  charter  to  constitute  a 
Board,  completely  superseded  the  whole  of  the 
former  23.  Then  it  is  insisted  that  they  should 
be  ousted  as  intruders.  But  the  conclusive  an- 
swer is,  that  they  were  regularly  elected;  and, 
as  I  have  shown,  the  case  is,  therefore,  not  one 
for  summary  removal.  In  this  aspect  it  is  not 
one  of  election,  or  any  proceeding  concerning 
an  election;  but  only  of  improperly  holding 
over.  If  I  was  right  in  saying  that  our  sum- 
mary power  was  confined  to  such  cases  of  elec- 
tion as  could  be  reached  by  information,  with 
the  corresponding  addition  of  a  power  in  the 
nature  of  a  mandamus  to  supply  any  vacancy 
which  followed,  then  the  last  branch  of  the  re- 
lator's  application  is  answered.  He  must  be 
left  to  his  course  by  information. 

On  the  whole,  my  conclusion  is,  that  the  re- 
lief applied  for  is  not,  in  any  of  its  branches, 
reached  by  the  statute. 

I  have,  therefore,  omitted  to  inquire  wheth- 
er Mr.  Ferguson  has  a  right  to  apply,  in  re- 
spect to  his  interest,  or  whether  the  notice  of 
the  motion  was  addressed  to  the  proper  persons; 
nor  shall  I  pronounce  an  opinion  whether  the 
old  directors,  when  this  motion  was  made, 
were  proceeding  correctly  to  a  total  instead  of 
a  partial  election,  or  whether  they  were  left 
with  any  power  to  proceed  at  all,  or  perform 
any  other  act  as  directors.  The  questions 
sought  to  be  raised  cannot  arise  till  we  are 
brought  to  see  whether  the  new  election  has 
taken  place. 

*I  might,  perhaps,  without  impropri-  [*598 
ety,  have,  at  one  stage,  considered  the  effect  of 
the  election  of  Jan.  18,  in  order  to  a  manda- 
mus commanding  the  election  to  proceed  for 
one  director  only,  had  I  thought  that  the  22 
had  been  duly  elected.  But  as  the  contemplated 
election  of  Feb.  10  has  probably  taken  place 
before  my  other  avocations  admitted  of  exam- 
ining the  question  with  that  portion  of  care 
which  I  thought  necessary,  I  presume  it  is  now 
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too  late  so  interfere  in  the  form  mentioned. 
Nor  will  there  be  any  serious  inconvenience 
arising  from  this;  but  I  should  think  the  con- 
trary ;  for  if  the  election  has  been  consum- 
mated, the  question  now  sought  to  be  raised 
will  have  been  brought  within  our  power  of 
summary  examination. 

The  motion  is  denied  as  premature,  without 
prejudice  to  a  future  motion  concerning  the 
election  proposed  for  Feb.  10. 

Feb.  10  a  new  election  was  held  when  Jere- 
miah P.  Tappan  and  22  other  persons  were 
voted  for  as  directors  (no  other  persons  being 
voted  for)  and  were  declared  elected.  Fergu- 
son appeared  and  protested  against,  but  took 
no  part  in  the  election.  Tappan  and  the  others 
who  were  declared  elected,  entered  upon  the 
discharge  of  their  duty  as  directors  of  the  Co. 

Messrs.  J.  I.  Roosevelt,  Jr.,  and  M.  S. 
Eidwell,  on  behalf  of  Ferguson  and  others, 
moved  for  an  order  setting  aside  the  election  of 
Tappan  and  others  Feb.  10— declaring  the  22 
who  received  a  plurality  of  votes  at  the  annual 
election  in  January  duly  elected,  and  directing 
the  manner  in  which  the  place  of  the  23d  di- 
rector should  be  supplied. 

Messrs.  J.  Slosson  and  R.  Emmett,  on  be- 
half  of  Tappan  and  others,  opposed  the  mo 
tion. 

After  advisement,  the  following  opinion  was 
delivered  by  Mr.  Justice  Bronson,  which  was 
concurred  in  by  the  other  judges: 
599*J  *At  the  annual  election  in  January, 
some  of  the  ballots  contained  the  names  of  less 
than  23  persons  for  directors,  and  it  is  said  that 
those  ballots  were  void.  No  authority  was  cited 
in  support  of  this  position,  and  both  the  law 
and  the  reason  of  the  thing  are  the  other  way. 
When  an  elector  or  stockholder  wholly  omits 
to  vote,  he  virtually  consents  that  the  election 
shall  be  made  by  those  who  choose  to  exercise 
the  privilege,  and  he  cannot  afterwards  object 
that  they  have  selected  officers  whom  he  does 
not  approve.  If  he  vote  for  a  party  only  of  the 
officers  to  be  chosen,  he  waives  his  privilege 
as  to  the  residue,  and  tacitly  consents  that  the 
other  electors  or  stockholders  may  select  such 
persons  as  they  deem  proper.  His  vote  is  good, 
so  far  as  it  goes.  This  has,  I  think,  never  been 
questioned  in  relation  to  elections  for  Senators, 
Members  of  Assembly,  Assessors  and  other 
public  officers  where  several  persons  are  to  be 
elected  to  the  same  office.  In  People  v.  Adams, 
9  Wend.,  333,  five  constables  were  to  be 
chosen,  and  none  of  the  electors  voted  for  more 
than  four  ;  and  yet  no  one  doubted  that  four 
were  duly  elected.  In  the  case  at  bar,  a  part 
of  the  stockholders  voted  for  the  whole  num- 
ber of  directors  to  be  chosen.  No  one  thought 
of  disregarding  the  charter.  Those  who  voted 
for  a  part  only,  virtually  acquiesced  as  to  the 
residue,  in  what  was  done  by  the  other  stock- 
holders. Oldknow  v.  Wainwright,  2  Burr.,  1017. 
The  ballots  having  less  than  23  names  upon 
them  were  clearly  good. 

II.  Of  the  persons  voted  for  at  the  annual 
election,  2  received  a  unanimous  vote,the  next 
19  received  a  majority  of  all  the  votes.and  the 
next  highest  candidate  received  a  plurality  of 
votes,  which  is  all  that  the  charter  requires. 
But  it  is  said  that  there  was  no  election  in  con- 
sequence of  the  accidental  failure  to  choose  a 
23d  director.  I  cannot  yield  to  that  argument. 
WEND.  22. 


The  charter,  as  amended,  provides,  that  the 
affairs  of  the  Co.  shall  be  managed  and  con- 
ducted by  23  directors,  "the  major  part"  of 
whom  "shall  constitute  a  board  and  be  compe- 
tent to  the  transaction  of  all  the  business  of  the 
corporation."  Sees.  4,  8.  The  directors  are  to 
be  chosen  annually  on  *a  specified  day,  [*6OO 
and  are  to  hold  their  offices  for  one  year,  "and 
until  others  shall  be  chosen  to  supply  their 
place."  Sec.  4.  A  failure  to  elect  at  the  proper 
time,  does  not  work  a  dissolution  of  the  Cor- 
poration. Sec.  6.  On  the  charter  day,  an  elec- 
tion was  regularly  held  for  a  new  Board  of 
Directors,  when  22  individuals  received  the 
requisite  number  of  votes  and  were,  I  think, 
duly  elected.  If  less  than  12,  the  major  part 
of  23,  had  received  a  plurality  of  votes, it  may 
be  that  the  whole  election  would  have  been 
void.  There  would  not  have  been  a  sufficient 
number  of  the  directors  newly  chosen,  to  con- 
stitute a  Board  and  transact  the  business  of  the 
Co.  They  could  not  act  in  conjunction  with 
the  old  directors,  for  then  there  would  be  too 
many;  and  they  could  not  displace  a  part  only 
of  the  former  directors,  for  it  would  be  impos- 
sible to  determine  whose  places  in  particular 
they  should  take.  But  here,  there  were  22  per- 
sons who  received  the  requisite  number  of 
votes — they  may  constitute  a  Board,  and  are 
competent  to  transact  all  the  business  of  the 
corporation.  The  old  directors — not  22  only, 
but  all  of  them  are  out  of  office  ;  others  have 
been  chosen  "to  supply  their  place."  The  pro- 
vision for  holding  over  was  made  for  the  pur- 
pose of  guarding  against  the  possible  dissolu 
tion  of  the  Corporation  for  the  want  of  proper 
officers  to  manage  its  affairs,  and  there  was  no 
danger  of  such  an  occurrence  after  a  sufficient 
number  of  directors  had  been  chosen  to  con- 
stitute a  new  Board.  This  case  does  not  differ 
in  principle  from  People  v.  Jones,17  Wend., 81, 
and  we  see  no  reason  for  departing  from  that 
decision.  It  follows,  of  course.that  the  special 
election  held  in  February  was  irregular,  and 
must  be  set  aside. 

III.  We  are  authorized, in  this  summary  way, 
not  only  to  set  aside  the  election  and  order  a 
new  one,  but  "to  make  such  order,  and  grant 
such  relief,  as  the  circumstances  and  justice  of 
the  case  shall  seem  to  require."    1  R.  S.,  598, 
sec.  48.     The  power  is  broad  enough,  and  as 
we  entertain   no  doubt  concerning  the  legal 
rights  of  the  22  persons  who  received  a  plural- 
ity of  votes  at  the  annual  election,  we  shall  de- 
clare them  duly  elected.     The  interest  of  the 
*stockholders  requires  that  the  whole  [*CO1 
controversy  should  be  terminated.  In  Exparte 
Dcsdoity,  1  Wend.,  98,  the  election, as  to  certain 
persons,  was  set  aside,and  others  were  declared 
duly  elected;  and  see  also  Matter  of  the  L.  I.  R. 
R.  Co.,  19  Wend.,  37,  45.     It  is  true,  that  the 
22  directors  were  not  chosen  at  the  special  elec- 
tion which  we  set  aside;  but  their  legal  rights, 
and  the  regularity  of  that  election,  stand  iudis- 
solubly  connected  ;  and  as  the  decision  neces- 
sarily covers  the  whole  ground  of  controversy, 
I  think  the  order  may  be  equally  extensive  in  its 
influence. 

IV.  As  we  set  aside  the  election  of  the  23 
directors  who  are  now  managing  the  affairs  of 
the  Co.,  and  as  only  22  persons  were  elected  in 
January, there  will  be  one  vacancy  in  the  Board 
of  Directors.     I  entertain  little  doubt  that  the 
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stockholders  may  supply  the  place, without  any 
order  of  this  court.  When  there  is  nothing  in 
the  charter  or  other  statutes  controlling  the 
question, the  power  of  election  is  said  to  be  a  nec- 
essary incident  to  the  Corporation  for  thepur- 
jxi-c'of  perpetuating  the  succession.  2  Kyd, 
Corp.,  3,  5;  King  v.  MayorofThetford,8E&Bt, 
270,  and  n.  c;  Ang.  &  Ames,  Corp.,  68.  But 
it  is  not  necessary  to  decide  that  question.  Our 
powers  are  brond  enough  to  provide  for  the 
case,  and  we  shall  order  an  election  to  supply 
the  vacancy  ;  directing  such  notice  as  is  re- 
quired for  other  elections  by  this  Co.,  and  the 
inspectors  to  be  appointed  by  the  Board  of  Di- 
rectors. 

Ordered  accordingly. 
Cited  in-5  Hill.  630 ;  8  Hun,  579 ;  38  Barb..  302 :  36 
How.  Pr.,  109;  16  Abb.  Pr..  17. 


6O2*]  *SNOW  ET  AL.  v.  ROY  ET  AL. 

Replevin— Plaintiff  not  Bound  to  Accept  Part, 
where  All  of  the  Property  is  not  Found — Alias 
Writ,  etc. ,  for  Residue— Practice — Pleading— 
Damages. 

Where  a  writ  of  replevin  is  sued  out,  and  the 
whole  of  the  property  claimed  be  not  found  so  that 
deliverance  may  be  made,  the  plaintiff  is  not  bound 
to  accept  part,  but  may  cause  the  defendants  to  be 
arrested. 

If  the  plaintiff  accept  part,  he  may  issue  an  alias 
writ  of  replevin,  followed  up  by  a  vluries  to  obtain 
possession  of  the  residue  of  the  property;  but  there 
must  be  no  delay  in  the  prosecution  of  the  suit. 

Where  a  year  elapsed  after  the  return  of  the  first 
writ,  by  virtue  of  which  deliverance  was  made  of 
three  fourths  of  the  property  claimed,  and  no  fur- 
ther proceedings  were  had  on  the  part  of  the  plaintiff 
other  than  the  mere  suing  out  of  alias  and  fturlet 
writs,  on  which  nothing  was  done,  it  was  held,  that 
third  persons  standing  in  the  relation  of  assignees  to 
the  defendants,  might  rule  the  plaintiff  to  declare 
and  proceed  to  judgment  of  non  pros.,  although  spe- 
cial bail  had  not  been  filed. 

A  plaintiff.under  such  circumstances,  may  declare 
in  the  usual  form  for  the  taking  or  detention  of  the 
property ;  and  if  be  succeed  in  the  suit,  will  be  en- 
titled to  recover  not  only  damages  for  the  property 
taken  or  detained.but  also  the  value  of  the  property 
not  found. 

Whether  other  than  a  person  standing  in  the  rela- 
tion of  a  trustee  can,  under  such  circumstances,rule 
the  plaintiff  to  declare  without  filing  special  bail, 
qucere. 

Citations— Gilb.  Replev..  79, 125, 126;  Wilk.  Repiev., 
20;  Wats.  Sher.,  215 ;  2  R.  S.,  432,  sees.  11, 12 ;  433,secs. 
19, 47-49,  53-55  ;  439,  sec.  64. 

MOTION  to  set  aside  a  default  and  subse- 
quent proceedings  for  not  declaring  in  an 
action  of  replevin.  The  plaintiffs  sued  out  a 
writ  of  replevin  against  the  defendants  to  the 
sheriff  of  Monroe,  for  taking  and  detaining 
various  articles  of  merchandise,  returnable  in 
October  Term,  1837,  on  which  the  sheriff  took 
and  delivered  to  the  plaintiffs  property  subse- 
quently valued  at  $508.21,  and  made  return 
thereof,  and  that  he  could  not  find  the  residue 
of  the  property  directed  to  be  replevied,  nor 
could  he  find  the  defendants.  The  summons 
for  the  defendants  was  delivered  to  assignees  of 
the  defendants,  out  of  whose  possession  the 
property  was  taken  by  the  sheriff,  and  who, 
after  the  replevy,  and  before  the  return  of  the 
writ,  caused  a  notice  of  retainder,  in  the  name 
of  the  defendants.to  be  served  on  the  plaintiff's 
attorney.  Jan.  5,  1838,  notice  of  a  rule  to  de- 
clare was  served  on  the  plaintiffs'  attorney, 
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who,  Jan.  8,  1838,  issued  an  alias  writ  of  re- 
plevin to  the  sheriff  of  Monroe,  commanding 
him  to  replevy  the  'residue  of  the  goods  [*<>O.'{ 
(which,  by  an  affidavit  of  the  plaintiffs,  were 
stated  to  be  of  the  value  of  $150),and  in  default 
thereof,  to  arrest  the  defendants.  July  2,  If 38, 
another  notice  of  a  rule  to  declare  was  served 
on  the  plaintiffs'  attorney,  who,  July  7,  issued 
a  pluries  writ  of  replevin.  Sep.  17, 1888,  a  third 
rule  to  declare  was  served, which  was  answered 
by  a  second  pluries  issued  Oct.  18  following. 
The  default  of  the  plaintiffs  in  not  declaring 
was  entered  after  the  expiration  of  the  October 
Term,  1838,  a  rule  for  interlocutory  judgment 
was  entered  in  May  Term,  1889,  and  July  1, 
1839,  a  writ  of  inquiry  on  the  part  of  the  de- 
fendants was  executed  ;  and  the  value  of  the 
goods  found  at  $508.21,  and  damages  asses-ed 
at  $69.  On  receiving  notice  of  taxation  of  c<  MS 
the  plaintiffs  made  this  motion.  It  appeared 
that  the  last  three  writs  were  not  executed  by 
the  sheriff, because  they  were  not  accompanied 
by  an  affidavit  of  property  and  bond,  and  be- 
cause neither  the  property  or  the  defendants 
could  be  found  in  the  County  of  Monroe. 

Mr.  W.  H.  Griffith,  for  plaintiffs. 

Mr.  £.  Darwin  Smith,  contra. 

By  the  Court,  Nelson,  Ch.  J.  At  common 
law,  if  the  sheriff  returned  to  the  plunes  writ 
of  replevin,  that  the  cattle  were  eloigned.  a 
capias  in  withernam  issued  to  take  other  bi-asts 
of  the  defendant  in  lieu  of  those  withheld  ;  or 
the  plaintiff  might  proceed,  and  recover  dam- 
ages for  the  value  and  detention.  Gilb.  Rep., 
79,  125,  126;  Wilk.  Rep.,  20  ;  Wat.  Sheriff, 
215.  Our  Statute  2  R.  S.,  439,  sec.  64,  has 
abolished  this  writ,  and  substituted  therefor 
the  taking  of  the  body  of  the  defendant  as  on 
a  capias  ad  respondendum,  p.  482,  sec.  11,  and 
a  clause  to  this  effect  is  now  inserted  in  the 
writ  of  replevin.  In  the  case  before  us  part  of 
the  property  is  taken  on  the  writ  and  part  not 
*found;  and  the  question  is,  as  to  the  [*6O4 
proper  course  under  the  Act  upon  this  partial 
replevy  of  the  property. 

According  to  the  old  mode  of  proceeding, 
where  a  return  was  made  that  part  of  the  goods 
were  eloigned,  the  plaintiff,  I  apprehend, 
might  either  take  out  the  capias  in  witheiwam 
for  other  cattle,  or  proceed  for  damages  for 
the  part  not  found.  This  is  agreeable  to  the 
forms  as  given  in  the  books,  and  consistent  with 
the  general  course  of  proceeding  in  the  suit. 
Since  we  have  dispensed  with  this  writ,  the  lat- 
ter is  the  only  remedy  left,  and  no  difficulty  is 
perceived  in  making  it  effectual.  I  admit  the 
statute  authorizing  the  arrest  of  the  defendant 
does  not  apply,  as  that  obviously  contemplates 
the  case  where  no  part  of  the  property  is  found, 
2R.  S.,  482,  sees.  11, 12,  and,  consequently,  the 
proceeding  is  left  as  at  common  law.  This  is 
also  still  the  practice,  where,  on  a  claim  of 
property,  the  jury  find  against  the  plaintiff. 
Id.,  438,  sec.  19."  If  some  of  the  goods  are 
taken,  the  defendant  is  already  duly  summoned 
to  appear  and  defend.  The  declaration  in  the 
usual  form  is  for  unjustly  taking  or  detaining, 
as  the  case  may  be,  the  whole  of  the  property 
which  is  specified  therein.  No  change  in  this 
respect  is  necessary.  The  only  variation  from 
the  ordinary  mode  of  proceeding  would  be  at 
the  trial,  and  in  the  form  of  the  record,  ir 
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the  plaintiff  recover,  he  is  entitled  in  addition 
to  damages  for  unjustly  taking  or  detaining  the 
part  replevied,  to  an  assessment  of  the  value 
of  the  property  not  found,  sees.  47-49  ;  if  the 
defendant  succeed,  he  is  entitled  to  a  return 
only  of  the  articles  replevied,  or  an  assessment 
of  the  value  thereof,  together  with  damages 
for  the  detention.  Sees.  33-55.  In  this  way, 
the  whole  cause  of  action  is  disposed  of  in  a 
single  suit,  consistently  with  the  usual  course 
of  proceeding  therein,  and  with  perfect  justice 
between  the  parties.  If  the  plaintiff  cannot  find 
the  whole  of  the  property,  he  is  not  bound  to 
take  any  part  of  it,  except  at  his  election,  but 
may  proceed  and  take  the  body. 

The  default  and  execution  of  the  writ  of  in- 
quiry were  therefore  regular;  but,  as  the  prac- 
tice has  been  somewhat  new  and  unsettled  in 
the  particular  case,  we  will  open  it  and  set 
aside  all  subsequent  proceedings  on  terms. 
6O5*]  The  *plaintiff  can  then  declare.and  pro 
ceed  agreeably  to  the  course  above  suggested. 

Where  a  part  of  the  property  is  taken  on  the 
first  writ,  an  alias  or  pluries  should  not  be  re- 
quired as  essential  to  the  regularity  of  the  pro- 
ceedings; if  the  plaintiff,  to  avoid  delay,chooses 
to  go  on  upon  the  return  that  the  residue  cannot 
be  found,  I  perceive  no  objection  to  the  prac- 
tice. The  defendant  cannot  complain,  as  no 
injury  can  thereby  result  to  him.  Still  the 
plaintiff  is  entitled  to  these  several  writs  to  ob- 
tain the  possession  of  the  whole  of  the  goods, 
if  practicable,  but  there  should  be  no  unneces- 
sary delay  ;  and  should  it  intervene,  the  court 
will  take  measures  to  hasten  the  plaintiff. 

Default  and  all  subsequent  proceedings  set 
aside  ;  costs  to  abide  event,  on  plaintiffs'  declar- 
ings  in  20  days  after  service  of  copy  of  this  rule. 

Cited  in-4  Hill,  538:  33  N.  Y.,  268:  16  Barb.,  312, 
313 ;  3  How.  Pr.,  90 ;  27  How,  Pr.,  422 ;  3  Sandf .,  619 ; 
8  Allen,  403. 


SACKETT  &  REED  «.  BARNUM. 
SHARPE  &  CLARKE  v.  THE  SAME. 

Convegance  of  Real  Property — Agreement  for 
Payment  in  Installments,  the  Vendor  to  Col- 
lect by  Distress  as  for  Rent  Due — Vendor  has 
no  Preference  Over  Judgment  Creditors  as 
Landlord  of  Demised  Premises. 

An  agreement,  between  a  purchaser  and  a  vendor 
of  real  estate,  where  the  consideration  money  of 
the  purchase  is  to  be  paid  in  installments,  and  the 
purchaser  enters  into  possession,  that  the  vendor 
may  collect  the  moneys  as  they  become  due  by  dis- 
tress, or  otherwise,  as  for  so  much  rent  due,  will 
not  entitle  the  vendor  to  a  preference  over  judg- 
ment creditors,  as  landlord  of  demised  premises,  in 
case  of  a  sale  of  the  purchaser's  property  under  ex- 
ecution, and  notice  given  by  the  vendor  claiming 
the  amount  due  on  the  contract  as  rent. 

Citations— 2  R.  8.,  746,  sec.  12  ;  6  Barn.  &  C.,  524 ;  9 
Dowl.  &  E.  529 :  2  Carr.  &  P.,  294 ;  8  Anne,  Ch.,  14  ;  1 
Barn.  &  Ad.,  498. 

T  ANDLORD  and  tenant.  Writs  of  fi.  fa. 
JJ  upon  judgments,  amounting  to  $800  and 
upwards,  in  favor  of  the  above  plaintiffs,  were 
•issued  to  the  sheriff  of  Franklin  Co.,  in  Nov., 
1839,  returnable  in  January  following.  The 
sheriff  levied,  and  Jan.  15,  1840  sold  all  the 
personal  property  of  the  defendant,  who  was 
insolvent,  for  $163.  R.  A.  &  W.  Weed,  Dec. 
23,  1839,  gave  the  sheriff  notice,  that  the  sum 
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of  $210.61  was  due  to  them  from  the  defendant, 
Barnum,  for  rent,  as  landlords  of  the  premises 
on  which  the  property  was  taken,  which  sum 
they  claimed  as  a  balance  of  rent  which  became 
due  *July  15,  1839.  for  the  use  and  [*6O6 
occupation  of  the  premises  from  Jan.  1, 
1839,  to  Jan.  1,  1840.  The  rent  was  claimed 
under  the  following  circumstances :  July  13, 
1839,  a  sealed  agreement  was  made  between 
the  Weeds  of  the  first  part  and  Barnum  of  the 
second  part,  by  which  the  Weeds,  on  perform- 
ance of  the  contract  by  Barnum,  covenanted 
to  execute  to  him  a  deed  of  conveyance  of  a, 
farm  containing  160  acres  of  land,  being  the 
premises  on  which  the  sheriff  took  the  goods. 
Barnum  covenanted,  among  other  things,  to 
pay  the  Weeds  for  the  land,  $1,635,  as  follows: 
$235,  July  15,  then  instant,  and  the  remaining 
sum  of  $1,400  in  fourteen  equal  annual  pay- 
ments, with  interest  annually,  the  first  pay- 
ment to  be  made  June  1,  1840.  It  was  mutual- 
ly agreed  that  Barnum  should  take  immediate 
possession  of  the  premises  as  tenant  to  the 
Weeds  ;  "  and  in  consideration  whereof,  and 
in  order  the  better  to  secure  payments  on  this 
contract  it  is  admitted  and  agreed  that  the  re- 
lation of  landlord  and  tenant  shall  and  does 
henceforth  exist  between  the  parties  to  all  in- 
tents and  purposes,  and  that  the  parties  of  the 
first  part  may  collect  and  recover  all  moneys 
becoming  or  to  become  due  on  this  contract  of 
and  from  the  party  of  the  second  part,  by  dis- 
tress or  otherwise,  as  for  so  much  rent  due  ;" 
and  in  case  Barnum  should  fail  "  in  the  pay- 
ment of  the  principal  and  interest  above  men- 
tioned," at  the  proper  times,  it  was  agreed  that 
the  Weeds  might  "consider  and  treat  him  as  a 
tenant  holding  over  without  permission  after 
non-payment  of  rent,"  and  turn  him  out  of 
possession,  and  thereupon  the  contract  was  to 
be  at  an  end,  and  the  Weeds  were  to  be  at  lib- 
erty to  sell  and  dispose  of  the  property  to  any 
person. 

The  Weeds,  in  their  affidavit,  allege  that  the 
annual  value  of  the  property  is  $115.  They 
claim  that  the  payments  mentioned  in  the  con- 
tract, as  they  respectively  fall  due,  may  be 
considered  asrent.and  that  the  sum  of  $210.61, 
being  a  balance  unpaid  of  the  moneys  which 
became  payable  two  days  after  the  writings 
were  executed,  may  be  collected  as  rent,  and 
that  they  have  a  preference  over  the  execution 
creditors.  *The  sheriff  refused  to  pay  [*6O7 
over  the  moneys  made  by  the  sale  of  Barnum's 
goods  to  the  plaintiffs. 

At  the  April  Special  Term,  Mr.  I.  Will- 
iams, on  behalf  of  the  plaintiffs,  and  on  no- 
tice to  the  sheriff  and  the  Weeds,  moved  for  an 
order  on  the  sheriff  to  pay  over  to  the  execu- 
tion creditors  the  money  levied. 

Mr.  A.  Taber  opposed  the  motion  on  be- 
half of  the  sheriff  and  the  Weeds. 

-* 

By  the  Court,  Bronson,  J.  This  was  a  con- 
tract for  the  sale  of  land.  The  consideration 
was  to  be  paid  in  install ments.and  the  convey- 
ance to  be  executed  when  the  payments  were 
completed.  The  vendee  was  to  have  possession 
of  the  property  in  the  meantime,  and  to  pay  in- 
terest on  the  purchase  money.  It  was, for  most 
purposes, equivalent  to  a  present  conveyance  by 
the  vendors,  with  a  mortgage  back  to  secure 
the  payment  of  the  purchase  money.  The  sev- 
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eral  payments  which  the  vendee  was  to  make, 
were  not  a  rent  or  return  for  the  temporary  en- 
joyment of  the  land ;  they  were  not  reserved 
out  of  the  annual  profits  by  way  of  recom- 
pense or  retribution  for  the  possession  of  the 
property,  but  they  were  a  part  of  the  consider- 
ation for  the  sale — the  price  of  the  land  itself, 
\\ith  the  addition  of  interest,  because  the  pay- 
ments were  postponed  to  future  periods.  On 
default  of  payment,  the  parties  have  stipulated 
for  a  remedy  by  distress,  as  for  so  much  rent 
due.  Whatever  may  be  the  legal  effect  of  this 
agreement,  as  between  the  parties  to  it,  I  think 
they  could  not,  as  against  third  persons,  turn 
the  price  of  the  land  itself  into  rent,  and  thus 
acquire  a  preference  over  the  execution  cred- 
itors of  the  vendee.  The  goods  were  not  upon 
demised  premises,  and  there  was  no  rent  due, 
within  the  meaning  of  the  statute.  2  R.  S.,746, 
sec.  12. 

In  Saunders  v.  Musgrave,  6  Barn.  &  C.,524; 
9  Dowl.  &  R.,  529,  and  S.  C.,2  Carr.&  P., 294, 
there  was  a  contract  to  convey  at  a  future  pe- 
riod, on  payment  of  the  price  of  the  land.with- 
6O8*]  out  interest.  It  was  further  *agreed, 
that  in  the  meantime  the  vendee  should  pay  the 
vendor  £100  per  annum  from  the  time  of  tak- 
ing possession  until  the  completion  of  the  pur- 
chase, in  equal  half-yearly  payments.  The 
vendee  had  been  in  possession  more  than  half 
a  year  when  an  execution  was  levied  on  his 
goods,  and  it  was  held  against  the  opinion  of 
Abbott,  Ch.  J.,  before  whom  the  cause  was 
tried  at  Nisi  Prius,  that  the  vendor,  as  to  £50 
for  the  half-year's  enjoyment,  was  entitled  to 
a  preference,  under  the  Statute  8  Anne,  ch.  14, 
over  the  execution  creditor.  But  it  will  be  ob- 
served, that  the  £100  to  be  paid  annually  for 
the  possession,  was  no  part  of  the  purchase 
money.  In  that  respect  it  plainly  differs  from 
the  case  at  bar,  where  the  vendors  have  attempt- 
ed to  turn  the  purchase  money  into  rent.  The 
case  of  Hope  v.  Booth,!  Barn.  &  Ad., 498,  seems 
not  to  be  in  accordance  with  the  decision  in 
Saunders  v.  Mmgrave ;  but  whether  the  two 
cases  can  be  reconciled  or  not, I  find  no  author- 
ity which  will  warrant  the  Weeds  in  the  asser- 
tion of  their  claim  to  a  preference  over  the  exe- 
cution creditors  of  Barnum.  As  they  have  had 
notice,  and  have  been  heard  upon  this  motion, 
they  will  be  bound  by  the  decision.  The  plaint- 
iffs in  tJie  two  executions  are  entitled  to  the  money 
in  the  hands  of  the  sheriff. 

Cited  in— 5  Barb.,  293 ;  41  Barb.,  86 ;  60  Barb.,  43. 


WILLINK  &  WILLINK 
RENWICK  &  RENWICK. 

Leave  to  Amend  Scire  Facias — Plaintiffs  Cannot 
Add  New  Parties — Statute  of  Limitations — 
Practice. 

On  leave  to  amend  a  scire  facias  the  plaintiffs  are 
not  at  liberty  to  add  new  parties,  the  necessity  for 
whose  joinder  existed  previous  to  the  issuing  of  the 
writ;  especially  will  they  not  be  allowed  to  do  so 
where  as  against  such  new  parties  the  Statute  of 
Limitations  has  attached. 

Where  a  favor  is  granted  to  a  party  on  condition  ; 
as  where  leave  is  jriven  to  amend  on  payment  of 
costs,  or  the  like,  he  must  at  his  peril  take  notice  of 
the  order  of  the  court  without  waiting  to  be  served 
with  a  copy  of  the  rule. 
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Citations— 9  Johns.,  266 ;  8  Cow.,  123 :  2  R.  8.,  677, 
sec.  3 ;  1  Cow.,  166 ;  3  Wend.,  686. 

THE  plaintiffs  recovered  a  judgment  against 
the  defendants  which  was  docketed  May 
7,  1819.  They  sued  out  a  scire  facias  to  revive 
the  judgment,  returnable  at  January  Term, 
1889.  The  defendant,  James  Renwick, appeared 
*and  pleaded  that  the  plaintiff,  John  A.  [*«Ot> 
Willink,  before  the  scire  facias  issued,  was  dis- 
charged under  the  Act  toAbolish  Imprisonment 
for  Debt  in  Certain  Cases,  and  on  that  occasion 
assigned  all  his  estate  to  certain. assignees,  who, 
it  was  insisted,  should  have  beenparties  to  the 
scire  facias,  instead  of  John  A.  Willink.  The 
plaintiffs  demurred  to  the  plea.  The  demurrer 
was  argued  in  October  Term  last,  and  in  Jan- 
uary Term  following,  judgment  was  rendered 
for  the  defendants,  on  the  demurrer, with  leave 
to  the  plaintiffs  to  amend  on  the  usual  terms, 
which  are  the  payment  of  costs.  After  the  ex- 
piration of  20  days  from  the  entry  of  the  rule 
for  judgment  on  the  demurrer,  but  without 
having  served  a  copy  of  the  rule  on  the  plaint- 
iffs' attorney,  the  defendants  perfected  judg- 
ment. The  plaintiffs'  attorney  insisted  that  he 
was  entitled  to  20  days  to  amend  and  pay  costs, 
after  service  of  a  copy  of  the  rule  for  judgment 
on  the  demurrer;  and  as  the  rule  had  not  been 
served,  he,  Mar.  7  last,  after  the  judgment  had 
been  perfected,  filed  an  amended  writ  of  scire 
facias,  in  which  the  assignees  of  John  A.  Wil- 
link were  named  as  parties  plaintiffs,  and  offer- 
ed to  pay  costs,  which  were  refused.  The  de- 
fendants insisted  that  the  plaintiffs  were  too 
late,  and  that  they  could  not  amend  by  adding 
new  parties, especially  after  the  statute  bad  run. 

Mr.  P.  Cag-ger,  for  the  plaintiffs,  now 
moved  to  set  aside  the  judgment  for  irregular- 
ity, and  for  an  order  on  the  defendants  to  plead 
to  the  amended  writ  of  scire  facias. 

Mr.  J.  L.  Wendell,  opposed  the  motion. 

By  the  Court,  Bronson,  J.  When  a  favor 
is  granted  to  a  party  on  condition,  as  leave  to 
amend  on  payment  of  costs,  or  thelike.he  must 
at  his  peril,  "take  notice  of  the  order  of  the 
court,  without  waiting  to  be  served  with  a  copy 
of  the  rule,  and  must  comply  with  the  terms 
within  the  proper  time,  or  he  will  lose  the  bene- 
fit of  the  rule.  The  case  of  Jackson  v.  Wilson, 
9  Johns.,  265,  on  which  the-plaintiffs  rely, does 
not  lay  down  a  different  doctrine.  The  offer 
to  amend  and  pay  costs  came  too  late.  The 
judgment  was  regular. 

*Under  ordinary  circumstances  the  [*61O 
plaintiffs  might  still  be  relieved  on  terms  ;  but 
there  is,  I  think,  an  insuperable  difficulty  in 
the  way  of  allowing  such  an  amendment  as 
they  wish  to  make.  It  is  admitted  in  the  affi- 
davit for  the  motion  that  the  plea  is  true.  The 
plaintiffs  neither  wish  to  withdraw  the  demur- 
rer and  take  issue  on  the  plea,  nor  to  set  up 
new  matter  in  avoidance  of  it.  They  ask  leave 
to  amend  the  writ  of  scire  facias  by  substituting 
the  assignees  of  John  A.  Willink  in  his  place, 
as  parlies  plaintiffs.  This  would,  in  effect,  be 
making  a  new  writ,  to  be  prosecuted  by  new 
parties,  aud  I  am  not  aware  of  any  precedent 
which  will  authorize  such  an  amendment.  We 
have  provided  for  bringing  in  a  new  defendant, 
after  a  plea  of  non  joinder  in  abatement.  Rule 
96.  But  that  could  no!  be  done  at  the  common 
law.  Com.  Co.  v.  Ru*s,  8  Cow.,  122.  Thene- 
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•cessity  for  different  parties  has  not  arisen  since 
this  proceeding  was  commenced.  The  writ 
was  sued  out  in  the  name  of  John  H.  Willink, 
who  had  long  before  parted  with  his  title  to 
the  judgment,  and  without  joining  the  assign- 
ees, who  had  acquired  all  his  interest.  In  short, 
the  writ  was  not  sued  out  by  those  who  had 
the  legal  title  to  the  judgment,  and  they  can- 
not now  come  in  and  take  the  place  of  Willink. 
They  must  begin  de  novo. 

There  is  a  further  reason  for  not  allowing 
the  amendment.  The  (Statute  of  Limitations 
has  now  run.  The  time  for  reviving  this  judg- 
ment expired  with  the  year  1839.  2  R.  S.,577, 
sec.  3;  Jackson  v.  Murray,  1  Cow.,  156;  and 
see  the  remarks  of  Savage,  Ch.  J.  upon  this 
case  in  Beach  v.  Bk.,  3  Wend.,  586.  We  have 
no  right  to  dispense  with  the  statute,  by  allow- 
ing new  parties  to  come  in  now  and  prosecute 
the  writ  originally  sued  out. 

Motion  denied. 

Cited  in— 27  Hun,  613  ;  17  Barb.,  426 ;  6  Abb.  Pr., 
215 ;  12  Abb.  Pr.,  19 ;  3  Rob.,  624 ;  18  Mich.,  329. 


«11*]       *STRATTON  v.  LORD. 

Landlord  and  Tenant — Proceedings  to  Obtain 
Possession  of  Premises  not  Actually  Occupied, 
for  Arrears  of  Bent — Statute — Ejectment. 

A  landlord,  to  obtain  possession  of  demised  prem- 
ises for  arrears  of  rent,  where  the  premises  are  not 
actually  occupied,  and  a  declaration  in  ejectment 
cannot  be  served  upon  the  lessee  or  his  assignee,  or 
the  residence  of  the  latter  be  not  known  so  that 
service  cannot  be  made  there,  must  proceed  as  at 
common  law  or  adopt  the  summary  proceedings  pro- 
vided by  statute,  2  R.  S.,  513,  sec.  24,  etseq.,  he  cannot 
proceed  by  affixing  a  declaration  of  ejectment  in  a 
conspicuous  place  on  the  demised  premises,  and 
then  asking  the  court  for  a  rule  to  plead.  Evans  v. 
Moran,  13  Wend.,  180,  overruled. 

Citations-2  R.  S.,  303,  sees.  1, 14 ;  512,  sees.  24-27;  1 
R.  L.,  441,  sec.  23,  etseq.i  12  Wend.,  180. 

T?JECTMENT  for  non-payment  of  rent  of 
J-J  demised  premises,  the  lease  having  been  as- 
signed. The  premises  being  wholly  unoccupied, 
there  being  no  dwelling-house  or  other  build- 
ing thereon,  and  the  assignee  of  the  lessee  hav- 
ing no  place  of  residence  known  to  the  plaint- 
iff, and  he  not  being  able  to  make  personal 
service  of  the  declaration  caused  it  to  be  served 
by  affixing  a  copy,  with  the  proper  notice,  in  a 
conspicuous  place  on  a  post  standing  on  the 
demised  premise. 

Mr.  G.  M.  Spier,  on  an  affidavit  of  the 
above  facts,  now  moved  for  a  special  order  of 
the  court  that  a  rule  to  plead  be  entered.  He 
cited  2  R.  S.,  305,  sees.  13-15,  and  Id.,  505,  as 
to  the  recovery  of  demised  premises  for  non- 
payment of  rent. 

By  the  Court,  Cowen,  J.  The  Statute  2  R. 
S.,  303,  sec.  1,  retains  the  action  of  ejectment, 
declaring  that  it  "may  be  brought  in  the  cases 
and  the  manner  heretofore  accustomed,  subject 
to  the  provisions  hereinafter  contained."  The 
14th  section  declares  that  "If  the  premises 
claimed  are  not  actually  occupied,  the  declara- 
tion and  notice  shall  be  served  on  the  defend- 
ant named  therein  personally,  or,  if  he  cannot 
be  found,  by  leaving  the  same  with  some  per- 
son of  proper  age  at  the  residence  of  such  de- 
fendant." The  15th  section  requires  a  special 
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application  for  the  rule  to  plead,  where  the 
service  is  made  in  any  other  manner  than  on 
the  defendant  personally.  The  statute  has  thus 
cut  off  all  methods  of  service  *in  cases  [*612 
where  the  premises  are  not  actually  occupied, 
save  those  specifically  mentioned  in  section  14. 
The  former  provision  for  service  as  between 
landlord  and  tenant  not  having  been  retained, 
the  only  remedy  left  to  the  plaintiff  is  an  act- 
ual entry  at  common  law,  or  the  proceeding 
under  2  R.  S. ,  512,  sees.  24-27.  The  provis- 
ions of  these  sections  were  evidently  intended 
to  come  in  place  of  the  former,  1  R.  L.,  441, 
sec.  23,  etseq.,  the  mode  of  service  in  which 
was  adopted  by  Evans  v.  Moran,  12  Wend., 
180.  In  deciding  the  latter  case,  the  provisions 
of  2  R.  S.,  512,  seems  to  have  been  overlooked. 
Looking  at  these  in  connection  with  the  pro- 
visions of  section  14,  cited,  we  are  all  of  opin- 
ion that  the  practice  laid  down  in  Evans  v. 
Moran,  cannot  be  sustained. 
Motion  denied. 


WHITE  v.  BLAKE. 

Bail— Exoneretur — Statute — Practice. 

Special  bail  may  apply  for  an  exoneretur  on  the 
ground  that  the  right  to  imprison  the  principal  was 
abolished  by  an  Act  of  the  Legislature  previous  to 
the  expiration  of  the  time  within  which  the  princi- 
pal might  have  been  surrendered. 

Bail  have  no  right  to  ask  for  an  exoneretur  on  the 
ground  that  the  principal  was  not  originally  liable 
to  arrest;  on  that  ground  the  principal  alone  will  be 
heard. 

Citation— 9  Wend.,  462. 

SPECIAL  BAIL.  The  defendant  became 
special  bail  for  Asa  F.  Cockrane,  a  non- 
resident debtor  in  an  action  upon  contract,  at 
the  suit  of  the  plaintiff,  brought  in  the  N.  Y. 
C.  P.  In  Jan.,  1839,  judgment  was  recovered 
in  favor  of  the  plaintiff.  In  June  following  a 
ca.  sa.  against  the  principal  was  returned  non 
est.  In  Dec.,  1839.  the  plaintiff  commenced 
this  action  against  the  bail,  who  obtained  an  or- 
der enlarging  the  time  to  surrender  until  May 
last.  Before  the  time  expired  the  Act  placing 
non-residents  upon  a  footing  with  resident 
debtors  as  to  imprisonment  was  passed,  Stat., 
1840,  p.  120.  May  4,  no  surrender  having  been 
made,  the  plaintiff  perfected  judgment  against 
the  bail.  A  motion  was  now  made  by  the  bail 
to  *set  aside  the  judgment,  and  to  en-  [*613 
ter  an  exoneretur  on  the  bailpiece. 

Mr.  D.  Selden,  opposed,  and  likened  it  to 
the  case  where  the  principal  dies  after  the  re- 
turn of  the  ca.  sa.,  and  he  cited  Okott  v.  Lilly, 
4  Johns. ,  407,  where  it  was  held  that  after  the 
bail  are  fixed,  dejure,  by  the  return  of  the  ca. 
sa.,  they  take  the  risk  of  the  death  of  the  prin- 
cipal. He  also  said,  that  the  motion  should 
have  been  made  by  the  principal,  not  the  bail. 
Stever  v.  Somberger,  19  Wend.,  121. 

By  the  Court,  Bronson,  J.  The  plaintiff's 
counsel  is  right  in  saying  that  if  the  principal 
had  died  after  the  return  of  the  ca.  sa.,  the 
bail  could  not  have  been  relieved.  But  the 
case  which  he  cites  recognizes  a  distinction 
upon  which  we  have  often  acted,  that  where 
the  principal  has  been  discharged  under  an  In- 
solvent Act  before  the  period  allowed  ex  gratia 
for  surrendering  has  expired,  the  bail  are  en- 
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titled  to  relief.  The  discharge  is  held  equiva- 
lent to  a  surrender.  The  same  rule  was  ap- 
plied in  a  case  where  the  right  to  imprison  the 
principal  was  taken  away  by  the  Legislature. 
Russell  v.  Champion,  9  Wend.,  462.  There 
could  be  no  use  in  surrendering  the  principal, 
when  he  would  be  entitled  to  an  immediate  dis- 
charge. 

In  Stiver  v.  Somberger  the  bail  moved  on  the 
ground  that  the  principal  was  not  originally 
liable  to  arrest,  which  was  a  matter  for  the 
principal — not  the  bail — to  set  up.  But  the 
bail  always  move  where  they  have  surrendered 
the  principal,  or  where,  as  in  this  case,  some- 
thing has  happened  or  been  done  which  is 
equivalent  to  a  surrender. 

The  bail  are  entitled  to  relief  on  payment  of 
the  costs  of  the  suit  against  them. 

Motion  granted. 

Cited  in-21  How.  Pr.,  145;  12  Abb.  Pr.,  181. 


614*] 


*WALKER 

v. 
HOLMES  &  LAUNITZ. 


The  attorney  for  a  non-resident  plaintiff  may  be- 
come surety  for  his  client,  on  a  motion  by  the  de- 
fendant that  the  plaintiff  file  security  for  costs. 

Citation— 10  Wend.,  615. 

THE  plaintiff  being  a  non-resident,  the  de- 
fendants obtained  an  order  that  he  file  secu- 
rity for  costs.  2  R.  S.,  620,  tit.,  2.  The  plaint- 
iff's attorney  became  surety  by  executing  the 
proper  bond,  and  justifying  pursuant  to  the 
statute.  The  defendants  "now  moved  for  judg- 
ment of  nonpros.,  on  the  ground  that  an  at- 
torney cannot  become  such  surety,  and  likened 
it  to  the  case  of  special  bail. 

jtfr.W.W.  Frothingham,  for  defendants. 

Mr.  C.  McVean,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  practice 
on  requiring  security  for  costs  has  been  regu- 
lated by  statute.and  it  is  enough  that  the  plaint- 
iff has  complied  with  the  statute  by  executing 
a  bond  with  a  sufficient  surety,  and  the  surety 
has  justified.  See  Barnett  v.  Pardow,  10  Wend. , 
615. 

Motion  denied. 

Cited  in-48  How.  Pr.,  432 :  16  Abb..  N.  8.,  310 ;  4 
Bos.,  637. 


GALLAGHER  v.  FLANNELLY  ET.  AL. 

Bail  in  error  may  be  sued  in  the  court  in  which 
the  writ  of  error  was  returnable;  the  action  is 
not  confined  to  the  court  in  which  the  judgment 
was  rendered. 

Citation— IS  Wend.,  33. 

THE  plaintiff  recovered  judgment  against 
Flannelly  in  the  N.  Y.  C.  P.  Flannelly 
brought  a  writ  of  error  to  this  court,  and  on 
that  occasion  he,  with  the  two  other  defend- 
ants in  this  suit  as  his  sureties,  executed  a  bond 
to  the  plaintiff  pursuant  to  the  statute.  2R.S., 
595,  sees.  26,  28.  The  writ  of  error  was  after- 
wards quashed,  and  the  plaintiff  brought  this 
action  on  the  bond. 

615*]  *Mr.  A.  B.  Conger,  for  the  de- 
fendants, moved  to  set  aside  the  proceedings, 
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on  the  ground  that  the  action  should  have  In -m 
brought  in  the  N.  Y.  C.  P. 
.'//•.  H.  H.  Martin,  contra. 

By  the  Court.  Bronson,  J.  In  action  upon 
bail-bonds  and  recognizances  of  bail,  the  courts 
grant  relief  upon  terms,  and  as  each  court  has 
its  own  rules  of  practice,  such  actions  should, 
in  general,  be  brought  in  the  court  where  the 
original  suit  was  prosecuted.  Matthews  v.  Cook, 
13  Wend.,  33.  But  this  is  an  action  on  an 
error  bond,  and  if  there  has  been  a  breach  of 
the  condition,  I  am  not  aware  that  this  or  any 
other  court  can  grant  equitable  relief,  as  is 
done  in  suits  on  bail-bonds  and  recognizances 
of  bail.  There  is  no  reason,  therefore,  for  re- 
stricting the  action  to  the  court  in  which  the 
proceeding  originated. 

Motion  denied. 


GARLOCK  v.  DUNKLE. 

Venue — Motion  to  Change — Lou*  of  Trial  <>r 
Term — Laches— Practice — Notice — Of  Motion 
—Of  Trial. 

It  is  no  answer  to  a  motion  to  change  the  venue, 
that  by  the  granting  of  it  the  plaintiff  will  lose  a  tri- 
al or  a  term, where  the  defendant  is  not  chargeable 
with  laches :  and  even  where  he  is  so  chargeable,  bis 
neglect  must  be  such  as  to  produce  the  delay,  or  the 
motion  will  be  granted. 

Where  the  suit  is  commenced  by  the  service  of  a 
declaration,  at  so  late  a  day  that  regular  notice  of 
trial  cannot  be  given  for  the  next  circuit  in  the 
county  where  the  venue  is  laid,  the  defendant  is  not 
bound  forthwith  to  serve  notice  of  motion  to 
change  the  venue,  so  as  to  give  the  plaintiff  an  op- 
portunity to  consent  to  the  proposed  change  and  to 
require  the  acceptance  of  short  notice  of  trial ;  but 
if,  in  consequence  of  the  omission  of  the  defend- 
ant to  give  notice  of  bis  motion  where  there  is  time 
to  give  regular  notice  of  trial,  the  circuit  will  be 
lost  both  in  the  county  where  the  venue  is  laid  and 
in  the  county  to  which  it  is  proposed  to  be  changed, 
the  motion  will  not  be  granted. 

Citations— 4  Cow.,  554  ;  9  Wend.,  498. 

MOTION  to  change  venue.  The  venue  was 
laid  in  Jefferson  Co.  The  declaration  was 
served  May  7.  May  27  the  defendant  pleaded 
and  gave  notice  of  motion  to  change  the  venue 
*to  Montgomery,  accompanied  with  an  [*6 1 6 
order  to  stay  proceedings.  The  circuit  in  Jeff- 
erson was  appointed  to  be  held  June  15.  A 
Circuit  Court  was  held  in  Montgomery  com- 
mencing May  11  which  was  ended,  and  the 
next  circuit  in  that  county  would  not  be  held 
until  the  autumn  of  1840.  The  defendant  swore 
that  he  did  not  know  it  was  necessary  for  him 
to  employ  an  attorney  until  the  rule  to  plead 
was  about  to  expire.  The  granting  of  the  mo- 
tion was  opposed  on  the  ground  that  if  the 
venue  was  changed  the  plaintiff  would  lose  a 
trial  and  a  term,  and  that,  therefore,  within  the 
meaning  of  the  cases  decided  by  this  court, 
the  motion  ought  not  to  be  granted.  The  coun- 
sel for  the  plaintiff  relied  upon  the  following 
cases:  Chapin  v.  De  Oroff,  4  Cow.,  554;  Lee  v. 
Chapman,  11  Wend.,  186;  Haywood  v.  Thayer, 
10  Id.,  571;  Kent  v.  Dodge,  3  Johns., 447:  Dela- 
van  v.  Baldwin,  8  Cai.,  104;  Smith  v.  Prior,  9 
Wend..  498. 

Mr.  J.  Genter,  for  the  motion. 

.'/'-.  H.  Adams,  contra. 

By  the  Court,  Cowen,  J.  Several  cases  are 
cited  which  say  that  the  venue  shall  not  be 
changed  when  the  effect  will  be  to  work  the 
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loss  of  a  circuit  or  a  term.  But  none  of  them 
cau  be  understood  as  applying  to  a  case  where 
no  greater  delay  is  occasioned  than  what  must 
have  arisen  had  notice  been  given  the  first  op- 
portunity. The  meaning  is  not  that  the  mere 
loss  of  a  trial  or  term  shall  be  a  ground  for  de- 
nying the  motion.  The  delay  of  both  is  often 
a  necessary  consequence  of  a  change.  The  ob- 
jection applies  only  when  the  loss  arises  from 
the  defendant's  neglect;  as  if  a  special  term  be 
suffered  to  elapse,  in  consequence  of  which  the 
original  circuit  or  the  circuit  in  the  county  to 
which  the  venue  is  sought  to  be  changed,  and 
at  which  the  plaintiff  might  have  tried  his 
cause,  has  passed.  The  mere  abstract  circum- 
stance that  the  circuit  where  the  venue  was 
laid  is  prior  in  time  to  that  in  the  county  to 
which  it  is  sought  to  be  changed,  cannot  be  re- 
<$  1 7*]  ceived  as  an  objection  *without  entirely 
subverting  the  right  to  change  the  venue  alto- 
gether. If  otherwise,  the  plaintiff  may  always 
select  some  early  circuit  in  some  county  of  the 
State,  and  thus  cut  off  the  right  to  a  trial  in 
the  county  where  the  witnesses  reside.  The 
question  is,  would  the  defendant's  delay  to 
move  the  earliest  opportunity  work  the  mis- 
chief t  That  is  a  thing  he  may  avoid,  and  shall 
be  holden  to  do  so,  if  practicable.  But  he  can- 
not avoid  a  delay  necessarily  arising  from  the 
course  of  the  circuits,  the  time  when  the  plaint- 
iff may  choose  to  commence  his  suit,  and  the 
place  where  he  may  lay  his  venue.  I  have 
thought  it  necessary  to  say  so  much,  because 
some  of  the  case  before  and  even  after  Gha- 
pin  v.  De  Groff,  4  Cow.,  554,  which  I  think 
goes  far  enough,  may  leave  it  to  be  inferred 
that  the  loss  of  a  trial  or  term  by  the  course 
of  the  courts,  or  even  by  the  plaintiff  so  tim- 
ing the  commencement  of  the  suit  as  him- 
self to  work  the  loss  shall  cut  off  the  right 
to  change.  Whereas,  the  question  is  one 
of  laches  on  the  side  of  the  defendant ;  not 
laches  only,  but  such  as  works  the  delay. 
If  unexcused  laches  carry  the  plaintiff  over 
the  circuit  either  in  the  county  where  he 
lays  the  venue,  or  in  the  county  to  which 
the  venue  is  sought  to  be  changed,  then  I  agree 
that  the  motion  should  fail.  In  the  case  before 
us  it  does  neither.  The  declaration  was  not 
served  till  May  7,  and  no  motion  could  be  made 
till  June  2,  perhaps  later.  The  motion  failing, 
or  succeeding,  no  trial  could  be  had  in  Jeffer- 
son, according  to  the  ordinary  course.  The 
preparation  of  papers  at  an  earlier  or  later  day 
could  have  made  no  difference  in  this  respect. 
The  Montgomery  spring  Circuit  has  already 
passed,  and  none  will  return  for  that  county 
till  the  autumn.  All  this  must  have  been  so, 
even  had  the  papers  been  prepared  the  day 
after  the  suit  was  commenced.  The  Montgom- 
ery Circuit  commenced  May  11.  Now  the  only 
advantage  the  plaintiff  could  have  obtained  by 
an  immediate  notice,  say  on  the  8th,  the  day 
after  the  suit  brought,  would  have  been  the 
chance  of  stipulating  to  change  and  demand- 
ing that  the  defendant  should  take  three  or 
four  days  notice  of  trial,  if  his  case  were  with- 
in the  rule  of  Smith  v.  Prior,  9  Wend.,  498.  It 
was, doubtless, with  a  view, among  other  things, 
618*J  *to  enable  the  plaintiff  to  consent  to  a 
proposed  change  and  demand  the  acceptance 
of  a  short  notice  of  trial,  that  the  94th  Rule  re- 
quired preparation  to  move  the  earliest  practi- 
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cable  opportunity.  But  the  defendant  testified 
in  the  affidavit  on  which  the  commissioner 
granted  the  order  in  question  that  he  did  not 
suppose  it  necessary  to  retain  an  attorney  till 
about  the  time  when  the  days  for  pleading  ex- 
pired. He  was  pressed  with  his  private  busi- 
ness as  a  farmer,  and  was  summoned  as  a  juror 
to  attend  the  Montgomery  Circuit.  Of  course 
he  knew  nothing  of  our  rules  and  cases  re- 
quiring him  to  hasten  the  motion,  which  was 
in  consequence  not  ready  to  be  noticed  till  May 
27,  when  it  was  noticed  for  June  4.  But  had 
he  presented  no  excuse,  the  plaintiff  did  not 
himself  move  in  season  to  be  ready  for  the 
Montgomery  Circuit.  He  delayed  to  begin  till 
May  7,  and  had  the  defendant  pleaded  that 
very  day,  and  the  change  been  assented  to,  it 
would  have  left  but  four  days  to  notice  the 
cause  for  trial  in  Montgomery.  It  was  the 
plaintiff 'sown  laches  or  misfortune  which  nar- 
rowed his  time.  And  surely  Smith  v.  Prior 
could  never  have  been  intended  of  a  case  where 
the  plaintiff  himself  has  omitted  to  declare  till 
too  late  to  notice  for  the  circuit  at  which  the 
cause  should  be  tried.  Had  this  declaration 
been  served  early  in  April,  the  case  cited  might 
apply,  supposing  the  defendant's  delay  to  stand 
unexcused. 

On  the  whole,  I  admit  that,  in  consequence 
of  this  motion  being  granted,  the  plaintiff  must 
lose  a  circuit  and  a  term;  but  the  loss  does  not 
form  an  objection  within  the  meaning  of  our 
rules  of  practice.  It  results  from  the  motion, 
not  Ihe  defendant's  unexcused  delay  in  pre- 
paring for  it. 

Motion  granted. 

Cited  in— 1  Denio,  661. 
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Practice — Retainer  of  Attorney  at  a  Distance — 
Fraud  upon  Practice — Default. 

The  retainer  of  an  attorney  at  a  distance  from  the 
residence  of  the  defendant  and  of  the  plaintiff's  at- 
torney to  put  in  a  plea,  when  it  is  manifestly  done 
for  the  purpose  of  disabling  the  plaintiff's  attorney 
from  noticing  the  cause  for  trial  at  the  circuit  im- 
mediately after  the  joining  of  the  issue,  is  a  fraud 
upon  the  practice  of  the  court,  and  a  default  entered 
as  for  not  pleading,  will  be  sustained  as  regular.not- 
withstanding  a  plea  is  served  previous  to  the  expi- 
ration of  the  time  to  plead. 

MR.  S.  Stevens,  for  the  defendant,  moved 
to  set  aside  a  default  entered  as  for  not 
pleading,  after  the  plaintiff's  attorneys  had  re- 
ceived a  plea  of  the  general  issue.  The  action 
was  on  a  promissory  note,  and  on  the  day  the 
rule  for  pleading  expired,  the  plea  was  served 
on  the  agent  of  the  plaintiff's  attorneys.  The 
defendant  is  an  attorney  of  this  court  residing 
in  the  same  village  with  the  plaintiff's  attorneys 
in  the  County  of  Saratoga.  The  plea  served 
was  in  the  handwriting  of  the  defendant,  but 
had  the  name  of  an  attorney  subscribed  to  it 
residing  at  Ogdensburgh,  in  the  County  of  St. 
Lawrence.  When  the  plea  was  served  there 
was  not  sufficient  time  for  good  service  of  no- 
tice of  trial  on  the  agent  of  the  defendant's  at- 
torney for  the  next  circuit  to  be  holden  in  the 
county  where  the  venue  was  laid,  and  there 
was  a  failure  to  serve  notice  of  trial  on  the  de- 
fendant personally,  although  it  was  attempted 
to  be  done.  Under  these  circumstances,  the 


619 


SUPREME  COURT,  STATE  OK  NEW  YOHK. 


1840 


plaintiff's  attorneys  entered  the  defendant's  de- 
fault as  for  not  pleading.  The  defendant  stated 
business  engagements  at  Albany  as  an  excuse 
for  retaining  an  attorney,  and  swore  to  merits. 
Mr.  W.  A.  Beach,  contra,  read  affidavits, 
showing  that  had  the  defendant  pleaded  in 
person,  or  by  an  attorney  residing  in  Saratoga, 
or  in  any  of  the  adjoining  counties,  due  notice 
of  trial  might  have  been  given. 

By  the  Court,  Cowen.  J.  I  have  uniformly 
refused  to  set  aside  defaults  for  irregularity. 
taken  under  circumstances  like  these.  Where 
the  retainer  and  course  of  proceeding  on  the 
part  of  the  defendant  have  been  out  of  the  or- 
62O*]  dinary  *and  natural  course  of  business, 
and  have  been  obviously  intended  to  work  ex- 
traordinary delay,  the  plaintiff's  attorney  may 
treat  the  retainer  as  a  nullity,  as  he  may  the 
service  of  a  plea  interposed  in  furtherance  of 
the  original  purpose,  and  calculated  to  effect 
it.  He,  to  be  sure,  acts  at  the  peril  of  being 
able  to  show  a  clear  case.  Such,  I  think,  the 
one  before  me.  No  reason  is  assigned  for  re- 
taining an  attorney  at  Ogdensburgh,  when 
there  were  many  near  the  defendant's  resi- 
dence, the  defendant  himself  being  an  attorney; 
nor  can  any  reason  be  imagined  except  that  of 
delay.  I  know,  it  is  said,  in  these  cases,  that 
a  man  has  a  right  to  retain  as  his  attorney 
whom  he  pleases.  That  is  true.  So  a  man  may 
assign  his  property  to  whom  he  pleases;  but  if 
it  appear  satisfactorily  that  he  did  so  with  a 
view  to  hinder  or  delay  creditors,  the  act  is 
fraudulent  and  void  in  respect  to  creditors, 
both  at  common  law  and  by  statute.  A  man 
has  a  right  to  interpose  any  defense  by  way  of 
special  plea;  but  if  the  plea  be  false  or  frivo- 
lous, we  strike  it  out  as  working  a  fraudulent 
delay.  A  man  had  a  right  to  invite  his  neigh- 
bor of  another  State  to  come  over  the  line, but 
on  finding  that  he  induced  him  to  come  over 
under  a  false  pretense,  with  a  view  to  arrest 
him,  we  set  aside  the  proceeding  as  fraudulent. 
Acts,  though  valid  in  the  abstract,  are,  almost 
without  exception,  treated  by  the  law  as  nul- 
lities, when  done  in  fraud  of  third  persons. 
Even  judgments  and  decrees  obtained  with 
that  view  are  often  avoided.  They  may  be 
disregarded  by  creditors  as  utterly  void.  The 

Rrinciple  extends  to  every  transaction  as  well 
i  the  course  of  legal  business  as  any  other, 
unless  it  be  some  judicial  act  between  the  par- 
ties to  a  cause,  or  their  privies,  as  a  judgment 
or  order. 

In  the  case  at  bar,  however,  there  is  an  affi- 
davit of  merits;  and  the  default  may  be  set 
aside  on  terms  which  will  prevent  the  delay 
which  was  evidently  contemplated.  These  are 
payment  of  the  costs  of  the  default  and  this 
motion,  and  consenting  to  refer  the  cause  to 
the  judge  of  the  Fourth  Circuit,  if  the  plaintiff 
shall  elect  that  it  be  so  referred. 
Rule  accordingly. 
Cited  In— 4  Hill.  557. 


621*]  *FENNER  v.  BETTNER. 

Practice — One  of  Several  Defendants  may  Bring 
Error — Infancy— Time  to  Set  aside  Assign- 
ment of  Error — Lac/ws. 

One  of  several  defendants  may  bring:  error  and 
assiurn  infancy  as  error  in  fact,  but  the  writ  may  be 
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quashed  at  any  time  before  joinder  in  error:  tin- 
court,  however,  may  permit  the  suit  to  proceed  on 
the  steps  prescribed  by  statute  being  taken  to  pro- 
cure a  severance  of  parties.  Practice  in  such  case*. 
It  is  too  late  to  set  aside  an  assignment  of  errors 
after  laches  on  the  port  of  the  defendant  in  error. 

Cltation-2  H.  8.  2d  ed.,  491,  sees.  7-14. 

A  JUDGMENT  having  been  obtained  in  the 
A-  Superior  Court  of  the  City  of  N.  Y.  by 
Bettner  against  E.  Fenner  and  three  others.  E. 
Fenner  alone  brought  error.  He  assigned  in- 
fancy for  error,  Oct.  4,  1839,  a  copy  or  the  as- 
signment being  served  the  same  day  on  the  at- 
torney for  the  defendant  in  error.  Oct.  24,  the 
time  for  joining  in  error  was  extended  by  mut- 
ual consent  of  the  attorneys  ol'  Fenner  and 
Bettner;  and  the  attorney  of  the  latter  after- 
wards obtained  an  order  to  stay  proceedings, 
and  moved  to  compel  E.  Fenner  to  discontinue, 
on  receiving  a  release.  That  motion  being  de- 
nied in  February  last,  a  motion  was  now  made 
that  the  assignment  of  errors  be  set  aside,  etc., 
or  for  such  other  rule,  etc.  The  notice  of 
bringing  the  writ  of  error  was  entitled  in  the 
cause  in  the  court  below,  naming  all  four  of 
the  defendants  below,  but  was  signed  by  the 
attorney  of  E.  Fenner  only,  as  for  him. 

The  plaintiff  in  error  now  made  an  affidavit 
that  he  had  applied  to  one  of  the  defendants 
below  to  join  him  in  prosecuting  the  writ  of 
error,  which  that  defendant  declined  to  do;  and 
that  the  consent  of  the  other  two  defendants 
below  could  not  be  obtained,  because  they 
were  absent  from  the  State.  It  was  also  ob- 
jected that  this  motion  came  too  late. 

By  the  Court,  Cowen,  J.  If  the  assign 
ment  of  errors  was  irregular  as  being  variant 
from  the  writ,  it  is  now  perhaps  too  late  to 
raise  the  objection.  The  motion  might  have 
been  made  at  the  December  Motion  Term. 
Several  *other  like  terms  have  inter-  [*622 
vened,  and  steps  have  been  taken  in  the  cause 
by  the  attorney  for  the  defendant  in  error, 
with  full  knowledge  of  the  supposed  irregu- 
larity. 

But  the  assignment  was  not  irregular.  The 
plaintiff  in  error  had  a  right  to  prosecute  the 
writ  as  he  has  done  in  his  own  right,  naming 
all  the  defendants,  for  the  purpose  of  identity- 
ing  the  record;  and  on  the  return  of  the  writ, 
to  proceed  alone  by  severance,  pursuant  to  the 
2  R.  S.,491,  2d  ed.,secs.  7-14,  inclusive.  Com- 
ing thus  on  his  sole  complaint  and  in  his  own 
name,  he  may,  for  aught  I  see,  assign  errors  in 
the  same  form  before  severance.  Indeed,  sec- 
tion 7  supposes  this  to  be  so.  It  declares,  that 
if  the  parties  entitled  to  bring  error  be  not  all 
joined,  the  writ  shall  be  quashed  at  any  time 
before  joinder,  unless  one  or  more  be  allowed 
to  proceed  separately;  and  the  motion  to  quash, 
by  sections  8  and  9,  may  be  answered  by  show- 
ing that  they  have  refused  to  join  on  being  ap- 
plied to,  or  that  their  consent  could  not  be  ob- 
tained by  reason  of  their  absence  from  the 
State.  Here  one.  Benjamin  Fenner,  has  re 
fused,  and  two,  David  Rogers  and  Samuel  D. 
Rogers,  are  absent,  as  appears  by  the  affidavit 
of  E.  Fenner. 

A  rule  must  therefore  be  entered  pursuant 
to  section  10,  directing  Benj.  Fenner  to  appear 
on  the  first  day  of  the  next  August  Special 
Term;  and  then  join  in  the  writ,  or  be  forever 
precluded  from  bringing  another  writ  of  error. 
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In  the  meantime,  let  all  proceedings  be  stayed, 
Sec.  9. 

As  to  David  and  Samuel  D.  Rogers,  the  affi- 
davit of  E.  Fenner  is  general  and,  perhaps, 
ought  not  to  conclude  either  them  or  the  de- 
fendant in  error.  Therefore,  let  the  latter  show 
cause  on  the  same  day  of  August  Term  why 
the  plaintiff  in  error  should  not  be  allowed  to 
prosecute  without  them.pursuant  to  section  8. 

Rule  accordingly. 


623*]    *MILLER  v.  STOCKING. 

Practice — Notice  of  Trial —  When  Served — Plead- 
ing. 

On  serving:  replications,  the  plaintiff  may  deliv- 
er a  notice  of  trial,  but  the  proceeding:  is  subject  to 
be  defeated  or  modified  by  the  subsequent  delivery 
of  a  bona  fide  demurrer  and  the  decision  thereon.  If 
after  the  notice  and  before  the  trial,  the  defendant 
demur  to  some  of  the  replications  and  issues  of  fact 
be  joined  on  others  of  the  pleas,  the  plaintiff  may 
proceed  and  take  a  verdict,  notwithstanding1  he  has 
not  joined  in  demurrer ;  but  he  holds  the  verdict 
dependent  upon  the  event  of  the  demurrer. 

Tinder  peculiar  circumstances,  a  notice  of  trial 
may  be  served  as  late  11  o'clock  P.  M. 

Citations-8  Johns.,  360  ;  2  Wend.,  248,  249,  632,  636 ; 
14  Johns.,  345 ;  1  Cow.,  152 ;  2  Saund.,  300,  note  (3) ;  5 
Wend.,  107, 108 ;  19  Wend.,  630. 

MR.  J.A.  Spencer  for  the  defendant,  moved 
to  set  aside  an  inquest  taken  at  the  Oneida 
Circuit  which  commenced  Apr.  20,  last. 

He  read  affidavits  showing  that  the  action 
was  assumpsit ;  that  the  declaration  contained 
several  counts  for  lands.etc.,  sold  and  the  com- 
mon counts;  that  the  defendant's  attorney  Apr. 
6  caused  to  be  served  on  the  plaintiff's  attorney 
the  general  issue  and  four  special  pleas;  and 
that  on  the  evening  of  the  same  day.the  plaint- 
iff's  attorney  caused  replications  to  be  served 
on  the  defendant's  attorney,  and  a  notice  of 
trial  with  replications  to  the  special  pleas  tend- 
ing an  issue  to  the  country.  The  service  was 
made  by  delivering  the  papers  to  a  clerk  of  the 
defendant's  attorney,  at  11  o'clock  at  night, 
after  he  had  retired  to  bed  in  a  room  adjoining 
the  office  of  the  defendant's  attorney.  On  the 
morning  of  the  20th,  the  plaintiff's  attorney 
caused  special  demurrers  to  three  of  the  repli- 
cations to  be  served  on  the  plaintiff's  attorney; 
who  proceeded  notwithstanding,  and  took  an 
inquest  against  the  defendant,  without  first 
joining  in  demurrer. The  replications  demurred 
to  were  to  the  last  three  pleas.  The  third  plea 
was  to  the  whole  declaration  ;  the  last  two  to 
only  part  of  the  counts.  The  first  and  second 
pleas  were  to  the  whole  declaration,  and  on 
these  issues  of  fact  were  joined. 

Mr.  R.  W.  Peckham,  contra,  read  affida- 
vits, that  the  pleas  were  served  about  half  past 
624*]  8  o'clock  P.  M.  of  *Apr.  6,  that  being 
the  last  day  of  noticing  for  trial;  and  that  the 
replications  and  notice  of  trial  were.as  soon  as 
practicable,  though  late  in  the  evening,  served 
by  delivering  copies  to  a  clerk  of  the  defend- 
ant's attorney  then  in  the  office.  The  affidavits 
also  tended  to  show  that  the  defendant's  attor- 
ney and  one  of  his  clerks  had  managed  to  serve 
the  copies  of  the  pleas  late  in  the  day.  The 
clerk  had  closed  the  office,  fastening  the  door, 
and  retired  to  bed  earlier  than  usual,  in  order 
to  prevent  the  service  of  the  copies  of  the  rep- 
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lications  and  notice  of  trial  on  him  in  the  course 
of  the  same  day,  but  the  door  being  accident- 
ally opened  by  another  clerk,  who  was  in  the 
office  with  a  light,  the  messenger  who  made 
service  was  enabled  to  enter  the  office  without 
violence,  offering  the  papers  first  to  the  latter 
clerk;  but  on  his  denying  himself  to  be  a  clerk, 
delivering  them  to  the  other  who  was  in  bed. 

The  affidavits  tended  to  show  also  that  the 
defendant's  attorney  had  taken  measures  to 
avoid  a  personal  service  on  himself  in  the 
course  of  the  evening.  They  also  tended  to 
show  that  the  special  pleas,  the  replications  to 
which  had  been  demurred  to,  were  false,  and 
a  motion  was  made  on  that  ground  to  strike 
them  out;  which  was  denied  on  the  production 
of  the  defendant's  affidavits  that  he  believed 
them  to  be  true. 

It  was  further  insisted, in  answer  to  the  pres- 
ent motion,  that  the  demurrers  were  frivolous 
and  interposed  merely  to  delay  a  trial  ;  and 
that,  at  all  events,  the  plaintiff  had  a  right  to 
assess  contingent  damages  under  his  notice  of 
trial,  at  the  same  time  that  he  tried  the  issues 
of  fact  which  remained  clear  of  the  demurrers. 

Mr.  Spencer,  in  reply,  insisted  that  the  de- 
murrers were  not  frivolous ;  and  that  contin- 
gent damages  could  not  be  assessed, until  after 
joinders  in  demurrer. 

By  tfie  Court,  Cowen,  J.  Whatever  may 
be  said  as  to  the  frivolity  of  the  demurrers  to 
the  replications  to  the  third  and  fourth  pleas, 
there  is  at  least  color  for  the  demurrer  to  the 
last  replication.  I  am  inclined  to  think  that, 
notwithstanding  the  lateness  of  the  hour  at 
which  the  notice  of  trial  *was  pre-  [*625 
sented  to  the  clerks, the  service  was,  under  the 
special  circumstances  of  the  case,  sufficient. 
Cooper  v.  Carr,  8  Johns.,  360.  The  office  was 
open,  the  clerks  were  there  ;  and  the  attorney 
himself  in  expectation  that  notice  would  come. 
Its  service  was,  I  think,  quite  equivalent  to 
that  in  the  case  cited,  which  was  at  10  in  the 
evening  on  a  clerk.  In  Bowen  v.  Clarke,  % 
Wend.,  249,  the  service  was  neither  on  the  at- 
torney nor  his  clerk, so  that  it  could  not  possi- 
bly reach  the  attorney  till  too  late. 

Then  were  the  pleadings  in  a  proper  stage 
for  a  contingent  assessment?  It  is  the  settled 
practice  to  serve  notice  of  trial  with  replica- 
tions taking  issue,  as  was  done  here,  though 
that  notice  is  always  subject  to  defeasance  or 
qualification  by  a  bona  fide  demurrer  within  20 
days.  Shultysv.  Owens,  14  Johns.,  845.  The 
question  here  is  :  to  what  extent  such  a  de- 
murrer shall  operate?  Hawley  v.Hanchet.lCow. , 
152,  held,  on  two  issues  of  facts,  tendered 
by  two  replications  to  two  several  pleas,  that 
the  plaintiff  could  not  maintain  a  verdict  taken 
on  both  the  several  issues  of  fact  in  the  cause. 
The  course  there  was  :  issues  of  fact  by  two 
replications,  a  trial  on  both,  and  then  a  de- 
murrer served  to  one  of  the  replications  within 
20  days  after  that  had  been  served.  The  de- 
murrer was  held  to  supersede  the  verdict, 
which  was  set  aside  as  to  all  the  issues.  The 
point  was  not  raised  whether  the  verdict  could 
stand  generally  on  the  undisturbed  issue,  and 
as  a  contingent  verdict  on  the  other.  Such  a 
course  would  hardly  have  been  desirable  to  the 
plaintiff  after  the  strong  intimation  there  given 
by  the  court,  against  the  form  of  the  second 
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replication.  Beside,  the  verdict  was  taken  be- 
fore the  demurrer  came.  In  the  nature  of 
things,  such  a  verdict  must  have  been  without 
any  express  qualification;  and  was  assumed  to 
be  absolute.  In  the  case  at  bar,  the  plaintiff 
proceeded  on  an  absolute  notice.to  be  sure.but 
after  that  bad  been  qualified  by  demurrers  ad- 
dressed to  three  of  the  issues;  and  the  right  of 
the  plaintiff  to  proceed  as  he  did,  can  hardly 
be  denied, provided  he  hud  immediately  joined 
in  demurrer.  Issues  of  fact  and  demurrers  in 
the  same  cause  at  whatever  stage,  or  in  what- 
ever department  or  line  of  pleading,  make  a 
ttUO*]  case  for  *trial  and  verdict  in  respect  to 
the  whole  cause,  subject  to  be  subverted  or 
modified  accordingly  as  the  result  may  be  fa- 
vorable or  adverse  to  the  plaintiff  on  the  subse- 
quent decision  of  the  demurrers.  Wright  v. 
Williams,  2  Wend.,  632,  636;  2  Saund..  300,  n. 
3;  Booth  v.  Smith,  5  Wend.,  107,  108. 

But  it  is  strenuously  insisted  that  a  trial  can- 
not be  had  till  all  the  issues  are  closed.  Why 
not?  The  issues  of  fact  give  title  to  the  venire; 
and  the  entire  verdict  must  abide  the  event  of 
the  demurrer.  What  possible  difference  can 
it  make  whether  the  condition  be  formed  by  a 
simple  demurrer,  or  that  be  followed  by  an  is- 
sue of  law?  In  the  first  case,  the  plaintiff  aft- 
erwards joins  ;  in  the  latter,  before  ;  but  in 
either,  he  makes  his  election  by  the  trial  to 
abide  the  event  of  the  demurrer.  It  is  impos- 
sible to  say,  from  the  report  of  Bk.  v.  Feeter,2 
Wend.,  248, whether  the  issues  not  closed  were 
those  of  law  or  fact.  But  be  that  as  it  may, 
the  motion  there  was  to  strike  the  cause  from 
the  argument  calender.  An  argument  and  de- 
cision could  not  with  propriety  be  entertained 
till  it  was  seen  whether  all  the  lines  of  plead- 
ing would  come  to  issues  of  law. 

The  form  in  which  the  notice  may  be  given 
and  the  verdict  taken  is  entirely  immaterial, 
especially,  when,  as  here,  there  are  issues  of 
fact  remaining, which  go  to  the  whole  declara- 
tion. Bates  v.  Green,  19  Wend.,  630.  The  ver- 
dict is  necessarily  dependent  on  the  event  of 
the  demurrer.  Non  constat  here,  however,  that 
the  verdict  was  not  taken  with  an  express 
qualification. 

On  the  whole,  therefore,  though  the  plaint- 
iff has  failed  in  sustaining  himself,  either  on 
the  usual  ground  of  falsity  in  the  pleas,  or 
frivolity  in  the  demurrers,  yet  I  think  he  has 
a  right,  if  he  will  take  the  hazard,  to  hold  his 
verdict  subject  to  his  chance  on  argument  of 
the  demurrer,  unless  the  defendant  choose  to 
come  in  on  terms.  This  he  may  do,  on  paying 
the  costs  of  the  circuit  and  of  thin  motion,  inas- 
much as  he  produces  an  affidavit  of  merits. 

Cited  in-8  How.  Pr.,  252. 


627*]  *CLARK».  McCLAUGHRY. 

Practice  on  Writ  of  Error— Appeal  Cause—  Cer- 
tificate. 

A  writ  of  error  brought  upon  a  Judgment  of  a 
Court  of  C.  P.  in  an  appeal  cause,  will  be  quashed, 
unless  a  certificate  that  the  case  is  a  proper  one  to 
be  reviewed,  be  obtained  within  30  days  after  the 
filing  of  the  record  of  judgment  in  the  C.  P. 

Itis  no  excuse  that  the  plaintiff  in  error  had  not 
notice  of  the  tiling  of  the  record;  and  relief  will 
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not  be  granted  where  the  90  days  are  suffered  to 
elapse,  unless  there  be  fraudulent  practice  on  tin- 
part  of  the  plaintiff  below. 

Citation-3  R.  8.,  302,  2d  ed. 

MR.  A.  Taber,  for  the  defendant  in  error, 
moved  to  quash  the  writ  of  error,  as  hav- 
ing been  irregularly  issued. 

McClaughry  sued  Clark  in  a  justice's  court 
and  recovered  judgment.  Clark  appealed  to 
the  C.  P.,  where  McClaughry  again  recovered; 
but  certain  exceptions  were  taken  by  Clark, 
on  the  trial  which  took  place  in  Dec.,  1839. 
Time  being  given  by  stipulation,  a  bill  of  ex- 
ceptions was  served  Jan.  10,  1840,  to  which 
amendments  were  proposed,  and  the  papers 
submitted  for  settlement  on  the  25th.  The  bill 
was  soon  after  settled;  and  the  papers  handed 
to  the  attorney  of  the  defendant  below,  the 
plaintiff  in  error  to  engross.  This  was  delayed, 
and  Feb.  13,  the  plaintiff  below  perfected 
judgment,  by  filing  his  record;  and  soon  after 
issued  execution. 

After  more  than  30  days  had  elapsed  from 
the  day  of  filing  the  record,  the  defendant  be- 
low procured  from  the  judge  who  presided  at 
the  trial,  a  certificate  that  the  cause  was  a  prop- 
er one  to  be  carried  to  this  court.  Stat.,  1836, 
p.  794,  sec.  2.  This  was  granted  Mar.  23,  and 
Apr.  4,  the  judge  allowed  a  writ  of  error,  and 
ordered  a  stay  of  proceedings  on  the  execution. 
The  certificate  was  antedated  on  the  ground 
that  it  had  been  bespoken  before  Mar.  23. 

Mr.  J.  Edwards,  contra,  read  »n  affidavit 
showing  that  the  attorney  of  the  defendant 
below  had  not  notice  of  judgment  being  per- 
fected till  Mar.  20.  And  he  insisted  that  the 
*30  days'  limitation  in  the  statute  should  [*628 
not  be  allowed  to  run  till  after  notice  of  judg- 
ment to  the  party  desiring  to  bring  error. 
That,  at  any  rate,  this  court  should  allow  the 
plaintiff  in  error  to  proceed,  under  the  circum- 
stances, inasmuch  as  the  judgment  was  per- 
fected while  the  preparation  of  the  bill  of  ex- 
ceptions was  in  progress;  and  the  defendant 
below  might  well  suppose  that  judgment  would 
not  be  perfected  till  after  the  bill  was  com- 
pleted. 

By  tfie  Court,  Cowen,  J.  The  Statute  of 
1836,  ch.  526,  p.  794,  3  R.  S.,  892,  2d  ed.,  de- 
clares, section  1,  that  judgments  of  the  C.  P. 
on  appeal  or  certiorari  from  a  justice's  court, 
shall  be  final  and  conclusive,  except  for  the 
purpose  of  granting  a  new  trial  by  the  C.  P. 
in  a  proper  case.  The  2d  section  provides  that 
at  any  time  within  30  days  after  the  record  of 
judgment  shall  have  been  filed,  the  first  judge, 
or  in  his  absence  any  other  judge  of  the  court 
below,  who  was  present  at  the  trial  or  hearing, 
may,  in  his  discretion,  grant  a  certificate  that, 
in  his  opinion,  the  cause  is  a  proper  one  to  be 
carried  to  the  Supreme  Court;  in  which  case, 
and  in  no  other,  a  w  rit  of  error  may  be  brought. 
Here  the  30  days  passed  before  the  certificate 
was  obtained,  and  the  only  question,  so  far  as 
regularity  is  concerned,  arises  out  of  the  ob- 
jection that  the  limitation  does  not  run  till 
notice  of  filing  the  record  shall  be  served.  The 
statute  says  nothing  of  notice;  and  in  the  con- 
struction of  the  various  Statutes  of  Limitation, 
its  necessity  in  order  to  their  running,  has 
been  uniformly  denied.  They  run  even  against 
a  fraud,  unless,  perhaps,  it  be  perpetrated  with 
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the  direct  view  to  defeat  the  statute.  That  is 
not  shown  in  the  case  at  bar;  and  there  was  an 
indifference  manifested  on  the  part  of  the 
plaintiff  in  error,  which  rather  leads  to  a  dis- 
trust of  his  intention  to  bring  error,  except  for 
the  purpose  of  delay.  The  utmost  he  can  pre- 
tend is  surprise,  from  the  circumstances  that 
the  engrossment  and  signing'  of  the  bill  were 
not  completed,  which  depended  entirely  upon 
himself;  and  the  delay  of  which,  in  any  view, 
was  not  incompatible  with  the  regular  perfect 
ing  of  the  judgment. 

6iJ9*]  *Then,  it  is  supposed,  we  may  relieve 
on  terms.  I  do  not  believe  we  can  relieve  at 
all  where  the  30  days  are  allowed  to  elapse, 
unless  in  the  single  case  of  a  fraudulent  filing 
of  the  record  with  a  view  to  defeat  the  writ; 
and  then  the  motion  would  belong  most  prop- 
erly to  the  court  below.  Such  a  perfecting  of 
the  judgment  would  be  irregular,  and  should 
doubtless  be  set  aside.  Perhaps  we  might  dis- 
regard it,  in  a  strong  and  clear  case  of  fraud. 
This  is  far  from  being  such  a  case.  The  plaint- 
iff in  error  himself,  procured  an  antedated 
certificate  from  the  judge.  The  fraud  lies  in 
the  wrong  quarter;  and  to  this  moment  we 
are  not  informed  what  the  errors  complained 
of  are.  Surely  when  the  party  comes  for 
terms,  he  should,  at  least,  after  what  has 
transpired  here,  show  a  clear  and  strong  case 
of  error  in  the  court  below.  It  is  not  enough 
that  he  has  been  negligent  and  suffered  him- 
self to  be  surprised  by  regular  practice.  The 
general  opinion  of  the  attorney  and  the  certifi- 
cate of  the  judge  that  there  was  error,  both 
come  with  less  authority  than  if  the  latter  had 
not  been  antedated. 
The  motion  is  granted. 

Cited  in-7  Hill,  157 ;  6  How.  Pr.,  447. 


FREELAND  &  HOFFMAN  v.  SEELY. 

Where  a  party  intends  to  appeal  from  the  decis- 
ion of  a  circuit  judge  granting  or  refusing  a  new 
trial,  an  order  to  stay  proceedings  must  be  obtained 
within  eight  days  after  the  making  and  signing  the 
decision. 

MR.  C.  Stevens,  for  the  plaintiffs,  moved 
to  set  aside  an  order  of  a  circuit  judge 
staying  proceedings  with  a  view  to  the  hearing 
of  an  appeal  from  his  decision  granting  a  new 
trial.  The  verdict  was  for  the  defendant.  The 
decision  was  made  Mar.  26,  last,  and  a  copy 
of  the  order  granting  the  new  trial  was  served 
upon  the  defendant's  attorney  the  next  day 
with  a  notice  that  a  rule  had  been  entered 
thereon  for  a  new  trial ;  which  rule  was  sub- 
sequently set  aside  as  irregular  for  being  en- 
tered in  vacation.  May  8,  in  term  time,  an- 
other rule  was  entered  for  a  new  trial  and  notice 
served  on  the  defendant's  attorney  in  the  course 
63O*]  of  the  same  *day.  On  the  13th,  the 
judge  made  the  order  of  stay,  which  was,  on 
the  same  day,  served  on  the  attorney  for  the 
plaintiffs.  The  motion  was  made  on  the  ground 
that  more  than  eight  days  had  elapsed  between 
the  day  of  the  decision  (Mar.  26),  and  the  day 
of  the  order,  within  the  meaning  of  the  81st 
Rule  of  this  court. 

Mr.  M.  T.  Reynolds,  contra,  insisted  that 
the  eight  days  ran  from  the  time  of  filing  the 
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decision  and  entering  the  rule  for  a  new  trial, 
and  not  from  the  day  when  the  judge  made 
and  signed  his  decision.  He  said,  if  this  were 
not  so,  he  held  an  affidavit  excusing  the  delay; 
on  which  he  asked  a  stay  with  a  view  to  a  hear- 
ing of  the  cause  upon  the  calendar. 

By  the  Court,  Cowen,  J.  The  order  of  the 
judge  may  be  taken  as  of  itself  evidence  of 
probable  cause.  The  delay  of  the  defendant 
is  excused,  and  the  only  question  is,  therefore, 
one  of  costs.  The  81st  Rule  limits  the  right 
of  appeal  to  eight  days  from  notice  of  the  de- 
cision. That  means  the  signing  of  the  decis- 
ion by  the  circuit  judge;  not  the  filing  of  it. 
The  appeal  may  stand  on  payment  of  costs  by 
the  defendant. 

Rule  accordingly. 

Cited  in— 2  How.  Pr.,  38. 


THE  BANK  OF  BUFFALO 


LOWRY  ET  AL. 

Practice — Fraud  upon,  in  Retainer  of  Attorney 
and  Service  of  Plea  —  Default — Pleading — 
Frivolous  Demurrer — Motion  to  Set  aside 
Inquest. 

Where  trick  and  management  is  resorted  to  in  the 
retainer  of  an  attorney  and  in  the  service  of  a  plea 
for  the  purpose  of  delaying  the  plaintiff  and  pre- 
venting a  trial,  and  the  plaintiff  in  consequence 
thereof,  after  due  diligence,  is  unable  to  serve  a  no- 
tice of  trial  in  season  for  the  circuit  where  the 
venue  is  laid  which  he  might  have  done  but  for  such 
management,  the  retainer  and  plea  may  both  be 
treated  as  nullities,  and  the  default  of  the  defend- 
ants entered  as  for  not  pleading. 

It  seems  that  a  frivolous  demurrer  put  in  to  pre- 
vent the  trial  of  a  cause  may  be  disregarded,  and 
the  f  rivolousness  of  the  pleading  will  be  deemed  a 
sufficient  answer  to  a  motion  to  set  aside  an  inquest 
as  irregularly  taken. 


Citations— 2  Dowl.  Pr.  Cas., 
Am.  ed.  of  1836. 


I;   2  Russ.  Cr.,  143, 


MR.  S.  Stevens,  for  the  defendants,  moved 
to  set  aside  a  default  for  want  of  a  plea, 
on  the  ground  of  irregularity,  it  having  been 
entered  after  the  service  of  a  notice  of  retainer 
and  plea  on  the  agent  of  the  plaintiff's  attorney 
in  the  City  *of  N.  Y.  The  service  was[*63l 
Mar.  9,  1840.  The  action  was  against  the  de 
fendants  as  the  maker  and  indorsers  of  a  prom- 
issory note,  and  the  plea  was  served  on  the  last 
day  for  pleading.  The  attorney  for  the  defend- 
ants resided  in  the  County  of  Cortland,  his  cli- 
ents in  the  County  of  Chautauqua,  and  the 
plaintiff's  attorney  in  Buffalo.  The  venue 
was  laid  in  the  County  of  Niagara,  the  circuit 
in  which  was  near  at  hand.  On  diligent  in- 
quiry the  plaintiff's  attorney  failed  to  ascertain 
the  place  of  residence  of  the  defendants'  at- 
torney; and  finally,  being  satisfied  that  the  re- 
tainer was  a  trick  to  delay  the  cause,  treated 
it  as  a  nullity  and  perfected  judgment  by  de- 
fault as  for  want  of  a  plea.  The  plaintiff's 
attorney  had  failed,  on  search,  to  find  that  the 
defendants'  attorney  had  an  agent  in  Albany, 
though  now,  on  production  of  the  agency  list, 
it  appeared  that  he  had  an  agent  there.  The 
plaintiff's  attorney  inquired  of  one  of  the  de- 
fendants, who  said  he  never  heard  of  such  a 
person  as  the  attorney  who  had  put  in  the 
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plea.  The  defendants  were  embarrassed  in  their 
circumstances  and  had  been  frequently  sued, 
Had  the  plaintiff's  attorney  succeeded  in  ascer 
t;tining  the  residence  of  the  defendants'  attor 
ney,  notice  of  trial  might  have  been  served  in 
time  for  the  Niagara  Circuit. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  It  is  impossible  to 
resist  the  conclusion  that  this  retainer  and  the 
proceeding  upon  it  were  for  the  mere  purpose 
of  delay.  The  retainer  was  of  a  remote  and 
obscure  attorney,  who  instituted  a  course  of 
serving  papers  through  a  distant  agency  still 
farther  calculated  to  conceal  the  place  of  his 
residence  from  the  plaintiff's  attorney,  and  in 
itself  to  work  a  delay  that  might  have  thrown 
the  cause  over  the  circuit,  which  was  near  at 
hand.  The  defendants'  attorney  swears  that 
his  retainer  was  bona  fide,  but  he  forbears  to 
account  for  the  defendants'  passing  over  a  nu- 
merous and  well  known  class  of  the  profession 
residing  much  nearer  the  defendants,  or  the 
sending  papers  from  Cortland  to  the  City  of 
632*]  N.  Y.  for  service  on  an  *agent  there, 
when  it  is  obvious  that  a  direct  service  would 
have  been  much  more  convenient  for  him.  No 
merits  are  sworn  to,  though  one  of  the  defend- 
ants makes  an  affidavit.  Looking  at  the  cir- 
cumstances as  matter  of  evidence,  I  am  satis- 
fied the  course  pursued  here  by  the  defendants 
and  their  attorney  was  a  fraud  on  the  rules  of 
legal  practice.  This  fully  warranted  the  plaint- 
iff's attorney  in  treating  the  retainer  and  plea 
as  nullities,  and  proceeding  as  if  no  attorney 
had  been  retained. 

I  will  not  say  that  this  sort  of  expedient  by 
failing  debtors  is  absolutely  null  to  all  intents 
and  purposes.  The  plaintiff's  attorney  must 
in  such  cases  do  his  best  to  avoid  the  conse- 
quences of  the  fraud,  by  the  ordinary  service 
of  papers  and  other  steps,  as  if  the  defendant's 
conduct  were  bona  fide;  but  if  he  cannot  do  so, 
I  feel  entirely  justified,  both  on  principle  and 
authority,  in  saying  that  he  may  take  such  oth- 
er method  of  practice  as  shall  avoid  the  conse- 
quences intended  to  be  worked  by  the  trick.  It 
is  like  the  case  of  a  party  skulking  to  avoid  the 
service  of  a  rule,  with  the  view  to  an  attach- 
ment. The  law  of  the  court  is  very  strong, 
that  this  must  be  personal,  for  it  is  in  the  nat- 
ure of  process,  and  the  parly  may  finally  be 
committed.  Yet  where  he  keeps  out  of  the 
way  to  avoid  the  service,  you  may  do  the  best 
you  can;  and  an  attachment  may  be  granted 
on  proof  that  due  means  of  service  have  been 
taken  and  baffled.  Green  v.  Prosser,  2  Dowl. 
Pr.  Cas.,  99.  As  there  remarked  by  Ld.  Lynd- 
hurst,  C.  B.:  "All  these  cases  depend  upon 
their  own  particular  circumstances."  And  be- 
ing satisfied  on  the  evidence  that  the  party 
kept  out  of  the  way,  in  consequence  of  which 
the  regular  mode  of  service  failed,  the  court 
considered  this  equivalent  to  the  usual  mode. 
It  is  a  solecism  in  such  case,  for  the  party  to 
complain  of  injury  by  the  step.  Its  real  nature 
is  to  counteract  his  own  fraud,  an  injury  in- 
tended by  him.  With  what  propriety  can  he 
clamor  for  the  ordinary  notice,  when  he  has 
done  all  in  his  power  to  prevent  it,  or  defeat 
its  effect?  It  may  be  said  you  must  move  the 
court  in  limine,  for  leave  to  disregard  the  re- 
tainer or  plea,  as  you  do  for  a  substituted  serv- 
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ice.  But  that  is  not  always  so.  A  frivolous 
demurrer  *interposed  to  prevent  cany-  [*O33 
ing  down  the  cause  to  trial  is  often  disregard- 
ed, and  always  may  be  treated  as  a  nullity;  and 
the  frivolity  of  the  demurrer  shown  in  reply  t<> 
a  motion  which  seeks  to  use  it,  in  order  to  set 
aside  a  trial  as  irregular.  It  is  by  no  means  an 
extenuation,  much  less  a  protection  to  fraud, 
that  legal  machinery  is  resorted  to  in  its  perpe- 
tration. This  is  the  doctrine  familiar  to  the 
criminal  law,  which  treats  the  proceeding  as 
absolutely  void  ;  and  has  even  followed  it 
with  capital  punishment.  2  Russ.  Cr.,  148, 
Am.  ed.,  1836. 

Motion  denied. 

Cited  ln-4  Hill,  567 :  14  Hun,  438 ;  «  How.  Pr.,  385. 


STARR  v.  FRANCIS  ET  AL. 

Ex  parte  Order  to  Stay  Proceedings  Cannot  be 
Disregarded. 

An  order  to  stay  proceedings  granted  to  enable  a 
defendant  to  move  for  change  of  venue  cannot  be 
disregarded  by  the  plaintiffs,  although  its  effect  be 
to  throw  the  cause  over  both  circuits— the  circuit 
in  the  county  where  the  venue  is  laid,  and  in  the 
county  to  which  it  is  proposed  to  be  changed.  The 
remedy  of  the  plaintiff  in  such  case  is  to  obtain  a 
revocatur  of  the  order. 

MR.  M.  T.  Reynolds,  for  the  defendants 
moved  to  set  aside  the  inquest  taken  in 
this  cause  at  the  last  Oneida  Circuit,  and  to 
change  the  venue  from  the  County  of  Oneida 
to  the  County  of  Jefferson.  The  declaration 
was  in  assumpsit,  and  was  served  Mar.  11  last. 
On  the  30th  one  of  the  defendants  retained  an 
attorney,  who  pleaded  for  all.  Issue  was  joined 
on  a  special  plea  Apr.  2,  and  on  the  same  day 
the  cause  was  noticed  for  trial  for  the  Oneida 
Circuit,  appointed  to  be  held  on  the  third  Mon- 
day of  April.  Apr.  3,  the  defendants'  attorney 
having  had  papers  prepared  for  changing  the 
venue  to  the  County  of  Jefferson,  served  them 
on  the  plaintiff's  attorney  with  a  commissioner's 
order  staying  proceedings.with  a  view  to  move 
at  the  present  term.  The  affidavits  on  which  the 
order  was  obtained,  and  which  were  sworn  to 
on  the  1st  and  3d,  omitted  to  state  any  excuse 
for  not  moving  at  the  last  April  Special  Term, 
nor  did  they  show  that  the  defendants  had  used 
*due  diligence,  etc.,  as  required  by  [*634 
rule  94.  The  Jefferson  Circuit  was  appointed 
for  June  15.  The  effect  of  the  order  being  to 
throw  the  cause  over  both  circuits,  the  plaint- 
iff's attorney  disregarded  it  as  fraudulent  and 
took  an  inquest  in  Oneida.  . 

Mr.  S,  Stevens,  contra,  resisted  both  mo- 
tions. He  said  the  order  having  been  obtained 
without  a  compliance  with  the  terms  of  the 
94th  rule  was  void;  or,  if  not  void  for  that  rea- 
son, it  should  be  considered  so,  because  the 
course  of  the  defendants  was  evidently  intend- 
ed to  throw  the  cause  over  the  circuits. 

He  opposed  the  motion  to  change  the  venue, 
even  if  the  inquest  should  be  set  aside,  inas- 
much as  a  trial  had  been  lost  by  the  course 
taken;  and  no  excuse  was  offered  for  the  delay 
to  apply  at  the  April  Special  Term. 

Mr.  Reynolds,  in  reply,  said  he  would  not 
deny  that  the  course  of  a  defendant  in  obtain- 
ing such  an  order  might,  in  connection  with 
other  circumstances,  so  clearly  betray  an  in- 
tent to  work  a  fraudulent  delay,  that  the  court 
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might  feel  authorized  to  treat  it  as  void,  and 
sanction  a  proceeding  like  that  adopted  by  the 
plaintiff;  but  he  denied  that,  on  the  case  as  it 
now  stood,  any  inference  of  fraud  could  be 
raised.  The  only  thing  that  could  be  seriously 
imputed  was  the  accidental  omission  to  pre 
pare  the  very  first  opportunity,  or  to  excuse 
the  neglect  in  the  papers  presented — a  formula 
required  by  a  recent  rule  that  both  the  attor- 
ney and  the  commissioner  had  overlooked. 

By  the  Court,  Co-wen,  J.  I  have  inquired 
of  my  brother  Bronson,  who  does  not  remem- 
ber having  ever  holden  (as  was  suggested  on 
the  argument  of  this  motion)  that  an  order  to 
stay  has  been  treated  by  him  as  a  nullity, 
merely  because  the  affidavit  on  which  it  was 
founded,  failed  to  conform  to  the  requisites 
demanded  by  the  94th  Rule,  in  respect  to  delay. 
He  agrees  with  me,  that  such  an  order  though 
erroneous,  must  be  respected  until  revoked,  as 
it  doubtless  would  have  been  by  the  commis- 
635*]  sioner  on  showing  *him  the  papers,  and 
calling  his  attention  to  the  defect.  Such  should 
be  the  practice  whenever  an  order  is  improvi- 
dently  made — a  common  thing;  for  orders  are 
generally  obtained  ex  parte,  and  often  hastily 
at  the  last  moment.  For  one,  I  am  not  pre- 
pared to  say  that  even  if  obtained  by  the  fraud 
of  the  party,  an  order  can  be  treated  as  a  nul- 
lity; certain  it  cannot  on  account  of  mere  ir- 
regularity. It  is  a  judicial  act  done  in  the 
course  of  the  cause,  open  to  a  rehearing  and 
an  appeal  to  this  court:  and  lam  not  aware  of 
any  case  in  which  such  an  act  has  been  holden 
void  e'ven  for  fraud.  The  case  of  judicial  acts 
avoided  on  that  ground,  relate  to  collusive  pro- 
ceedings between  third  persons;  for  instance, 
judgments  to  defraud  creditors  and  the  like. 
The  case  is  altogether  different  from  a  delay 
sought  to  be  worked  by  the  trick  of  the  party 
himself,  or  his  attorney,  like  the  fraudulent 
retainer  of  a  distant  attorney,  at  the  close  of 
the  time  for  pleading,  and  on  the  verge  of  the 
time  at  which  the  cause  might  otherwise  be 
noticed  for  trial. 

The,  motion  to  set  aside  the  inquest  is,  therefore, 
granted. 

The  motion  to  change  the  venue  is  denied.  The 
affidavits  furnish  no  excuse  for  delay  to  move 
at  the  April  Term,  by  which  the  plaintiff  has 
lost  both  circuits. 

Ordinarily,  costs  of  making  the  first  and  op- 
posing the  second  motion  would  follow;  but  as 
each  will  probably  be  about  equal,  no  costs  are 
given  either  way. 
Cited  in— 4  Hill,  556. 


ANONYMOUS. 

On  an  attachment  for  not  returning  an  execution, 
if  the  coroner  returns  that  the  sheriff  is  in  his  cus- 
tody upon  an  execution  against  his  body,  the  court 
will  award  an  alias  attachment  and  a  habeas  corpus 
to  bring  up  the  sheriff. 

ON  an  attachment  against  a  sheriff  for  not  re- 
turning an  execution,  the  coroner  returned 
that  the  sheriff  was  in  his  custody  by  virtue  of 
an  execution  against  his  body.  Whereupon 
the  Court  directed  an  alias  attachment  to  is- 
sue and  awarded  a  writ  of  habeas  corpus  to 
bring  up  the  body  of  the  sheriff.  2  R.  S.,  536, 
sec.  7. 
WEND.  22. 


*Ex  PARTE  THE  NEW  YORK  AND  [*636 
SHAWANGUNK   MINING  COMPANY. 

In  a  suit  commenced  previous  to  the  Act  of  1840,  a 
plaintiff  is  not  obliged  to  wait  30  days  from  the  en- 
try of  the  judgment,  before  issuing  an  execution. 

A  PPLICATION  was  made  in  this  case  for  a 
Jjk.  mandamus,  to  the  N.  Y.  C.  P.,  directing 
that  court  to  set  aside  certain  executions  issued 
against  the  relators  on  the  ground  that  the 
same  had  been  issued  before  the  expiration  of 
30  days  from  the  entry  of  the  judgments  upon 
which  the  executions  had  been  issued,  Stat,, 
1840,  p.  334,  sec.  24.  It  was  shown  in  the 
C.  P.,  on  the  behalf  of  the  plaintiffs  in  answer 
to  a  motion  on  the  part  of  the  defendants  to 
set  aside  the  executions,  that  the  suits  in 
which  the  executions  had  been  issued  were 
commenced  previous  to  the  passage  of  the 
Act  above  referred  to,  and  the  C.  P.  refused 
to  set  aside  the  execution. 

The  motion  for  a  mandamus  was  denied. 

Cited  in— 4  Hill,  616. 


BROWNELL  ».  MARSH. 

An  affidavit  of  merits  in  which  the  defendant  de- 
poses that  he  has  fully  and  fairly  stated  this  case.or 
his  case  to  counsel,  is  a  sufficient  compliance  with 
the  61st  Rule  of  this  court ;  an  affidavit  that  he  has 
stated  his  defense  is  not  enough. 

ON  motion  to  change  the  venue  in  this  cause 
and  on  motions  in  several  other  suits 
where  an  affidavit  of  merits  was  necessary,  it 
was  objected  that  the  affidavit  did  not  conform 
to  the  61st  Rule,  which  requires  the  party  to 
swear  "  that  he  has  fully  and  fairly  stated  the 
case  to  his  counsel."  The  affidavits  were,  that 
the  defendant  had  stated  his  case,  this  case  and 
his  defense  to  counsel. 

By  the  Court,  Bronson,  J.  An  affidavit 
that  the  party  has  fully  and  fairly  stated  this 
case,  or  his  case,  to  counsel,  *f airly  [*637 
implies  that  he  has  stated  the  whole  case,  and 
is  a  sufficient  compliance,  in  that  particular, 
with  the  61st  Rule.  But  an  affidavit  that  he 
has  stated  his  defense  to  counsel,  only  implies 
that  he  has  stated  one  side  of  the  case,  and  is, 
therefore,  insufficient. 

Orders  accordingly. 
Cited  in— 6  How.  Pr.,  8,  297. 


JACKSON  v.  IVES. 

Discovery  of  Books  and  Papers — Delay  in  Ask- 
ing for — Practice — Referees — Adjournment. 

A  discovery  of  books  of  account  will  not  be  or- 
dered after  the  cause  has  proceeded  to  a  hearing 
before  referees,  and  evidence  given  on  both  sides, 
unless  under  very  special  circumstances,  and  the 
delay  in  asking  for  the  discovery  is  fully  explained. 

Referees  have  not  the  power  to  grant  an  adjourn- 
ment beyond  a  general  term  of  this  court ;  and  it 
seems  that  adjournments  granted  by  two  referees 
when  the  third  referee  does  not  attend,  are  irregu- 
lar. 

Citations-2  R.  S.,  384,  sees.  43,  46 ;  7  Wend.,  534. 

"HISCOVERY  of  books,  and  adjournments  by 
_U  referees.  The  defendant  pleaded  the  gen- 
eral issue  and  gave  notice  of  set-off,  and  fur- 
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nished  a  bill  of  the  particulars  of  bis  set  off 
under  a  judge's  order.  Mar.  3  last,  the  cause 
was  referred"  to  three  referees.  It  was  brought 
to  a  hearing  Apr.  10,  and  after  both  parties 
had  given  their  evidence,  the  plaintiff  moved 
for  an  adjournment  beyond  the  May  Term  of 
this  court,  for  the  purpose  of  procuring  an  in- 
spection of  the  defendant's  books  of  account  in 
relation  to  the  set-off  of  which  he  had  given 
evidence.  The  defendant  opposed  the  motion 
to  adjourn,  but  an  adjournment  was  ordered 
by  the  referees  to  the  third  Friday  in  June. 
June  8,  the  plaintiff  obtained  a  judge's  order 
that  the  defendant  produce  and  deposit  his 
books  of  account  with  the  clerk,  or  show 
cause,  etc.,  and  June  15.  the  order  was  made 
absolute — the  books  not  having  been  produced. 
On  the  adjourned  day  in  June,  the  plaintiff 
and  only  two  of  the  referees  appeared,  when 
a  further  adjournment  was  granted  to  July  14, 
and  on  the  last  mentioned  day  only  two  refer- 
ees attended,  and  a  further  adjournment  was 
had  until  Aug.  24.  The  defendant  did  not 
appear  on  either  of  the  adjourned  days;  he  in 
<>38*]  sisted  *that  by  adjourning  over  a  term 
the  cause  was  discontinued,  or  at  least  that  the 
power  of  the  referees  was  at  an  end.  2  R.  S., 
384,  sec.  43.  Before  Aug.  24  arrived,  the 
plaintiff  obtained  a  judge's  order  staying  pro- 
ceedings, for  the  purpose  of  enabling  him  to 
make  this  motion.  He  now  moves  for  an  order 
that  the  defendant  produce  the  books  by  a  cer- 
tain day,  or  be  debarred  of  his  defense,  and 
that  the  referees  exclude  the  proof  given  of  his 
set-off. 

Mr.  W.  W.  Frothingham,  for  plaintiff. 

Mr.  C.  Stevens,  for  defendant. 

By  the  Court,  Bronson,  J.  The  first  ad- 
journment beyond  the  then  next  term  of  this 
court  exceeded  the  power  expressly  conferred 
on  the  referees,  2  R.  S.,  384,  sec.  43;  and  the 
last  two  adjournments,  which  were  ordered 
when  only  two  of  the  referees  were  present, 
seem  to  have  been  unauthorized.  Ibid.,  sec. 
4(5,  and  Harris  y.  Norton,  7  Wend.,  534.  But 
without  inquiring  into  the  effect  of  these  ir- 
regularities, if  they  must  be  deemed  such,  I 
think  the  plaintiff  now  comes  too  late  for  a 
discovery.  He  not  only  had  notice,  but  a  bill 
of  the  particulars  of  the  defendant's  set-off,  and 
without  then  asking  a  discovery  to  enable  him 
to  prepare  for  trial,  Rules  28,  29,  he  proceeded 
to  a  hearing;  and  now,  after  both  parties  have 
given  their  evidence,  he  seeks  an  inspection  of 
the  defendant's  books  of  account.  Such  a 
course  may  open  the  whole  controversy,  and 
can  hardly  fail  to  prove  unreasonably  burden- 
some to  the  defendant.  I  do  not  say  that  a 
discovery  can  never  be  had  at  this  stage  of  the 
cause;  but  it  should  only  be  granted,  if  at  all. 
under  very  special  circumstances.  The  delay 
in  asking  for  it  should  be  fully  explained,  and 
it  should  plainly  appear  that  the  ends  of  jus- 
tice make  a  discovery  indispensable.  Nothing 
short  of  this  will  justify  a  departure  from  the 
general  rule  of  refusing  a  discovery  when  it  is 
not  asked  for  at  the  proper  time.  In  this  case 
no  reason  is  assigned  why  the  plaintiff  did  not 
ask  an  inspection  of  the  books  before  proceed- 
ing to  the  hearing,  nor  is  it  shown  that  the  ends 
639*]  of  justice  *will  be  promoted  by  grant- 
ing the  motion.  It  looks  very  much  as  though 
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the  plaintiff  was  fishing  for  evidence,  and  at- 
tempting indirectly  lo  obtain  a  rehearing  of  the 
cause. 

Motion  denied. 

Cited  ln-1  Leg.  Obe.,  179. 


DOAN  t;.  HIKE'S  ADMINISTRATORS. 

Costs  against  Administrators — Refusal  of— De- 
fault —  Surety  —Practice — Reference — Proms 
ion  for. 

Costs  were  refused  against  administrators  who  had 
suffered  a  Judgment  by  default,  notwithstanding: 
that  the  creditor  had  presented  bis  claim  within  the 
prescribed  period,  made  affidavit  of  the  exiPtom-r 
of  the  debt,  and  offered  to  refer,  where  it  appeared 
that  the  administrators  admitted  their  liability,  but 
requested  a  suit  to  be  brought  against  a  co-maker 
of  the  note,  the  claim  in  question,  for  whom  they 
allege  the  intestate  had  become  bound  solely  as 
surety,  offering  to  pay  any  deficiency  there  might 
be  after  the  prosecution  or  such  suit. 

The  provision  for  a  reference  in  these  cases  was 
made  for  the  benefit  of  the  creditor,  as  well  as  the 
representatives  of  the  deceased. 

Citations-2  R.  S.,  90.  sec.  41;  12  Wend.,  278. 

plOSTS  against  administrators.  The  plaintiff 
\J  was  the  payee  and  owner  of  the  joint  and 
several  promissory  note  for  $500,  made  by 
Jeremiah  Hine,  the  intestate,  and  by  Charles 
W.  Hine.  May  1  last,  and  within  the  time 
prescribed  by  the  statute  for  presenting  claims, 
2  R.  S.,  88,  sec.  34,  the  plaintiff  served  the  ad- 
ministrators with  a  copy  of  the  note,  and  his 
own  affidavit  of  the  amount  justly  due,  sec. 
35,  and  required  payment.  He  also  tendered 
a  stipulation  to  refer' the  matter  in  pursuance 
of  the  36lh  section  of  the  statute,  if  the  admin- 
istrators had  any  doubt  concerning  the  justice 
of  the  claim.  Cole,  the  administrator  to  whom 
the  papers  were  presented,  said  he  wanted  a 
few  day's  time  to  consult  his  counsel,  which 
was  granted.  He  finally  refused  (as  the  plaint- 
iff states)  to  do  anything  about  the  matter,  and 
about  one  month  after  the  papers  were  served 
an  action  was  brought  against  the  administra- 
tors to  recover  the  note,  and  judgment  passed 
against  them  by  default.  Cole,  in  his  affidavit, 
stated  that  before  the  suit  was  commenced,  he 
called  on  the  plaintiff  and  informed  him  that 
the  administrators  had  no  reason  to  doubt  that 
the  note  was  given  as  the  plaintiff  alleged, and 
that  the  amount  claimed  was  due  and  unpaid ; 
but  that  the  note  was  given  for  the  debt  of 
*Charles  W.  Hine  ;  that  the  intestate  [*64O 
had  only  signed  as  surety ;  that  the  principal 
was  abundantly  able  to  pay,  and  insisted  that 
the  plaintiff  ought  to  collect  the  money  from 
him.  That  he  requested  the  plaintiff  to  pro- 
ceed against  Charles,  and  told  him  that  the  ad- 
ministrators would  hold  themselves  responsi- 
ble for  any  balance  which  might  not  be  collect- 
ed in  that  way.  Nothing  further  was  heard 
from  the  plaintiff  until  this  suit  was  com- 
menced, which  was  eight  or  ten  days  after- 
waids.  The  administrators  had  at  the  time  no 
assets  in  their  hands  from  which  the  debt  could 
have  been  paid. 

Mr.  C.  Stevens,  for  the  plaintiff,  moved 
for  costs  against  the  administrators. 

Mr.  A.  Taber,  opposed  the  motion,  and 
cited  Swift  v.  Blair,  12  Wend.,  278;  7/d.  522. 

WEND.  22. 
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By  the  Court,  Bronson,  J.  If  the  defend- 
ants, after  taking  a  reasonable  time  for  inquiry, 
had  refused  either  to  acknowledge  the  justice 
of  the  claim,  or  to  refer  the  matter  in  pursu- 
ance of  the  statute,  and  had  then  suffered 
judgment  by  default,  the  plaintiff  would,  I 
think,  be  entitled  to  costs.  The  provision  for 
a  reference  was  made  for  the  benefit  of  the 
creditor,  as  well  as  the  representatives  of  the 
deceased,  and  a  refusal  to  refer  is  made  one 
ground  for  awarding  costs.  2  R.  S.,  90,  sec. 
41.  I  do  not  say  that  the  executor  or  admin- 
istrator is  bound  to  refer  under  all  possible 
circumstances;  but  as  a  general  rule,  he  ought 
not  to  decline  that  mode  of  testing  the  validity 
of  a  demand  which  he  is  not  prepared  to  ad- 
mit. There  were  evidently  no  special  reasons 
in  this  case  for  desiring  a  trial  according  to  the 
course  of  the  common  law,  for  the  defendants 
suffered  judgment  to  pass  against  them  byde 
fault. 

Although  the  defendants  at  the  time  had  no 
assets  in  their  hands  for  the  payment  of  the 
debt,  the  plaintiff  had  a  right  to  know  wheth- 
er it  would  be  paid  in  the  due  course  of  ad- 
ministration, to  the  end  that  he  might  take  the 
proper  legal  measures  for  asserting  his  claim, 
641*]  if  its  justice  was  denied.  *In  Swift  v. 
Blair,  12  Wend.,  278,  the  executrix  refused  to 
arbitrate,  not  to  refer;  and  on  that  ground  the 
motion  for  costs  was  denied.  But  according 
to  the  affidavit  of  Cole,  one  of  the  administra- 
tors, the  validity  of  the  claim  was  substantial- 
ly admitted,  and  there  was  no  occasion  for 
either  a  reference  or  a  suit  against  the  admin- 
istrators to  establish  the  demand.  As  there 
were  then  no  assets,  the  plaintiff  was  entitled 
to  nothing  more  than  a  reasonable  assurance, 
that  the  debt  would  be  paid  in  the  due  course 
of  administration.  Besides,  the  suit  seems  to 
have  been  brought,  before  any  answer  had 
been  given  to  the  equitable  proposition,  that 
the  plaintiff  should  first  proceed  against,  the 
principal  debtor — the  administrators  holding 
themselves  responsible  for  any  balance  that 
might  not  be  collected  in  that  way.  There  is 
some  conflict  in  the  affidavit;  but  the  plaintiff, 
at  the  most, has  only  made  out  a  balanced  case 
on  the  question  of  costs,  and  that  is  not  enough. 

Motion  denied. 


JUDAH  v.  STAGG'S  EXECUTORS. 

Executors  and  Administrators — Costs  against. 

Where  a  judgment  obtained  by  executors  is  re- 
versed on  error  brought,  the  plaintiff  is  entitled  to 
costs,  but  the  judgment  for  costs  must  be  de  bonis 
testatoris. 

It  seems  the  executors  would  be  thus  liable  for  the 
costs  in  error,  although  they  would  not  be  subject 
to  costs  in  the  court  below. 

Citations— 2  R.  S.,  90,  sec.  41;  618,  sec.  31;  2 
Johns.,  377 ;  17  Johns.,  268 ;  1  Wend.,  303. 

COSTS  against  executors  in  error.  The  ex- 
ecutors sued  Judah  in  the  Marine  Court  of 
the  City  of  N.  Y.,  where  they  were  nonsuited. 
On  certiorari,  the  Superior  Court  of  the  City 
of  N.  Y.  reversed  the  judgment.  Judah  then 
brought  error  to  this  court,  where  the  judg- 
ment of  the  Superior  Court  was  reversed,  and 
that  of  the  Marine  Court  affirmed.  The  plaint- 
iff in  error  perfected  the  judgment  of  the  re- 
WEND.  22. 


versal,  with  costs,  against  the  defendants  in 
error,  which  they  now  move  to  set  aside,  on 
the  ground  that  executors  are  not  liable  for 
costs. 

*Mr.  C.  Stevens,  for  the  executors.  [*642 

Mr.  D.  Burwell,  contra. 

By  the  Court,  Bronson,  J.  The  statute  ex- 
empting executors -from  costs  in  suits  brought 
against  them,  does  not  extend  to  proceedings 
in  error.  2  R.  S.  90,  sec.  41.  The  whole  judg- 
ment was  reversed,  and  a  new  trial  was  not 
ordered.  In  such  cases,  the  statute  is  general, 
that  the  plaintiff  in  error  shall  recover  costs, 
without  any  exception  in  favor  of  the  execu- 
tors. 2  R.  S.,  618,  sec.  31.  We  are  not  authorized 
to  make  an  exception  which  the  Legislature 
has  not  thought  proper  to  make.  Kellogg  v. 
Wilcocks,  2  Johns.,  377;  Hogeboom  v.  Clark,  17 
Johns. ,  268.  It  seems,  however,  that  the  costs 
can  only  be  levied  de  bonis  testatoris.  Oleason 
v.  Clark,  1  Wend.,  303.  The  remark  in  that 
case,  that  an  executor  is  only  liable  for  costs 
in  error  in  cases  where  he  would  be  subject  to 
costs  in  the  court  below,  though  such  is  the 
rule  in  England,  is  not  in  accordance  with  the 
prior  decisions  of  this  court.  The  plaintiff  in 
error  was  entitled  to  costs,  and  for  aught  that 
appears  the  judgment  has  been  entered  that 
they  be  levied  of  the  goods  of  the  testator. 

Motion  denied. 

Cited  in-17  Abb.  Pr.,  467 ;  3  Abb.,  N.  C.,  96. 


REYNOLDS  «.  WOODS. 

Pleading — Copy  of  Note — Bill  of  Particulars. 

A  copy  of  a  promissory  note  attached  to  a  decla- 
ration containing  the  common  counts,  with  a  notice 
to  the  defendant  that  the  suit  is  brought  against 
him  as  a  party  to  the  note,  is  not  enough  to  author- 
ize the  plaintiff  to  disregard  an  order  for  a  bill  of 
particulars;  to  justify  such  a  course  the  note  must 
be  stated  to  be  the  only  demand  on  which  the  plaint- 
iff claims  to  recover. 

Citation— 19  Wend.,  122. 

MR.  M.  T.  Reynolds,  for  the  defendant, 
moved  to  set  aside  the  default  and  subse- 
quent proceedings  on  the  part  of  the  plaintiff. 
The  declaration  was  in  assumpsit,  and  con- 
tained the  common  counts,  with  a  notice  that 
' '  This  suit  is  brought  against  you  as  a  party  to  a 
promissory  note,  of  which  the  following  is  a 
copy,"  setting  out  the  note.  The  de-  [*643 
fendant  obtained  and  served  an  alternative  or- 
der for  a  bill  of  particulars,  stay  ing  the  plaintiff's 
proceedings  in  the  mean  time,  and  subsequent- 
ly an  order  absolute.  The  plaintiff  disregard- 
ed the  orders,  on  the  ground  that  the  notice 
served  with  the  declaration  was  a  bill  of  par- 
ticulars, entered  default,  and  proceeded  to 
judgment  and  execution. 

Mr.  A.  Sheldon,  for  the  plaintiff,  opposed 
the  motion,  and  relied  on  the  case  of  Payne  v. 
Smith,  19  Wend.,  122. 

By  the  Court,  Bronson,  J.  If  the  plaintiff 
wishes  to  avoid  delay,  he  can  easily  do  it  by 
delivering  a  bill  of  particulars  with  his  decla- 
ration. But  it  must  either  be  a  bill  of  particu- 
lars, in  terms, as  was  the  case  in  Payne  v.  Smith, 
or  it  must  in  some  other  way  be  plainly  stated 
that  the  specified  demand  is  the  only  one  on 
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which  the  plaintiff  claims  to  recover.  The  no- 
tice in  this  case  does  not  come  up  to  that  stand- 
ard. It  is  only  such  a  notice  as  is  usually  given 
where  the  action  is  brought  against  several  par 
lies  to  a  bill  or  note  who  could  not  be  jointly 
sued  at  the  common  law.  It  was  not  a  bill  of 
particulars,  and  the  plaintiff  was,  consequent- 
ly,irregular  in  disregarding  the  orders  and  pro- 
ceeding to  judgment. 
Motion  granted. 


GARRETT  «.  TELLER. 

Plea — Affidavit  of  Merits — Notice  with  Declara- 
tion. 

A  plaintiff  cannot  disregard  a  plea,  and  treat  it  as 
a  nullity,  for  the  want  of  being  accompanied  by  an 
affidavit  of  merits,  unless  it  appear  by  the  declara- 
tion or  the  plaintiff's  bill  of  particulars  that  the 
written  instrument  or  record  declared  upon  is  the 
only  cause  of  action  upon  which  the  plaintiff  relies. 

A  notice  attached  to  a  declaration  on  the  common 
counts,  that  the  suit  is  brought  against  the  defend- 
ant as  a  party  to  two  promissory  notes,  of  which 
copies  are  given,  is  not  such  a  specification  of  the 
only  cause  of  action  on  which  a  recovery  is  claimed, 
as  will  authorize  a  plaintiff  to  treat  a  plea  as  a  nulli- 
ty, which  is  not  verified  bv  affidavit. 

MR.  C.  D.Witt,  for  the  defendant,  moved  to 
set  aside  the  default  and  subsequent  pro- 
644*]  ceedings.  *The  action  was  commenced 
iu  July  last.  Declaration  in  asmmpsit  on  the  com- 
mon counts, to  which  was  annexed  a  notice  that 
"This  suit  is  brought  against  you  as  a  party  to 
two  promissory  notes,  of  which  the  following 
are  copies" — then  followed  copies  of  the  notes. 
The  defendant's  attorney  tendered  a  plea  of  the 
general  issue  in  due  time,  but  the  plaintiff's  at- 
torney refused  to  receive  it  because  it  was  not 
accompanied  by  an  affidavit  of  merits,  pursu- 
ant to  the  first  rule  of  May  Term,  1840.1  He 
entered  default, and  proceeded  to  judgment. 
Mr.  J.  Edwards,  for  plaintiff. 

645*]  *By  the  Court,  Brpnson,  J.  The  rule 
referred  to  by  the  plaintiff  is  expressly  limited 
to  cases  "where  it  shall  appear  by  the  declara- 
tion, or  the  plaintiff's  bill  of  particulars,  that 
the  written  instrument  or  record  is  the  only 
cause  of  action  on  which  the  plaintiff  relies." 

1.— GENERAL  RULES,  ADOPTED  MAY  TERM,  1840. 

I.  In  actions  upon  any  written  instrument  or  rec- 
ord which  shall  be  described  in  or  a  copy  of  which 
shall  be  served  with  the  declaration,  the  plaintiff 
may  disregard  any  plea  in  bar  concluding  to  the 
country,  unless  the  same  shall  be  accompanied  by 
an  affidavit  that  the  defendant  has  fully  and  fairly 

stated  the  case  to ,  of ,  bis  counsel,  and 

that  be  has  a  good  and  substantial  defense  on  the 
merits  to  the  whole,  or  some  part  of  the  plaintiff's 
demand  on  the  bill  of  exchange.promissory  note.or 
other  written  instrument,  or  the  judgment,  recog- 
nizance or  other  record  on  which  the  action  is 
brought,  as  he  is  advised  by  his  counsel  and  verily 
believes  to  be  true.  The  plaintiff  may  also  disregard 
any  plea  in  bar  concluding  with  a  verification,  un- 
less the  same  shall  be  accompanied  by  an  affidavit 
that  the  defendant  verily  believes  the  plea  to  be  true 
in  substance  and  matter  of  fact. 

When  a  sufficient  reason  is  shown  why  the  affidavit 
is  not  made  by  the  defendant,the  same  may  be  made 
by  his  counsel,  attorney  or  agent,  stating  particu- 
larly his  means  of  knowledge  in  relation  to  the  de- 
fense or  plea. 

This  rule  shall  only  apply  in  cases  where  it  shall 
appear  by  the  declaration  or  the  plaintiff's  bill  of 
particulars  that  the  written  instrument  or  record 
is  the  only  cause  of  action  on  which  the  plaintiff  re- 
lies. 
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There  can  be  no  hardship  in  requiring,  as  we 
intend  to  do,  a  strict  compliance  with  the  rule. 
The  notice  did  not  amount  to  a  bill  of  particu- 
lars.and  the  plaintiff  had  no  right  to  disregard 
the  plea. 

Motion  granted.9 

Cited  in-1  Hill,  213;  4  Hill,  636;  6  Hill,  230;  18  N. 
Y.,  328;  8  Barb.,  77. 

2.— See  Reynolds  v.  Woods,  ante,  p.  648. 


JENKINS  v.  BLOODGOOD. 

Stay  of  Proceeding*  for  Motion  to  Consolidate — 
Rules  to  Plead— Default. 

Where  the  defendant  before  the  expiration  of  the 
rule  to  plead  in  two  suits  brought  against  him,  ob- 
tained an  order  to  stay  until  a  motion  could  be  made 
to  consolidate,  and  the  motion  was  made  and  grant- 
ed after  the  rules  to  plead  had  expired,  and  the 
plaintiff  forthwith  entered  the  defendant's  default 
for  not  pleading,  it  was  held,  that  the  default  Jwas 
regularly  entered,  and  that  the  plaintiff  was  entitled 
to  retain  it,  notwithstanding  that  on  the  same  day, 
though  after  the  entry  of  the  default,  the  defend- 
ant served  a  demurrer ;  the  court  holding  that  tin- 
defendant  should  have  pleaded  before  the  motion 
was  made  for  consolidation. 

Citation— 19  Wend.,  617. 

MR.  W.  Parmelee,  for  the  defendant, 
moved  to  set  aside  the  default  and  subse- 
quent proceedings,  for  irregularity.  Two  suits 
were  brought  by  the  plaintiff  against  the  de- 
fendant, in  which  the  declarations  were  served, 
in  one.on  the  9th,  and  in  the  other  July  11  last. 
July  23  the  defendant  served  papers  for  a  mo- 
tion to  consolidate  the  suits,  with  a  judge's  or- 
der to  stay  the  plaintiff's  proceedings  until  the 
motion  should  be  made.  Aug.  7  the  motion 
was  made  and  granted.  The  plaintiff  thereupon 
on  *the  same  day  entered  the  defend-  [*646 
ant's  default— the  20  days  for  pleading  having 
expired.  Afterwards,  on  the  same  day,  the  de- 
fendant tendered  a  demurrer,which  the  plaint- 
iff jefused  to  receive. 

Mr.  G.  M.  Jenkins,  for  plaintiff,  opposed 
the  motion. 

By  the  Court,  Bronson,  J.  The  order  to  stay 
proceedings  did  not  give  the  defendant  the 
same  time  to  plead  after  the  motion  toconsoli- 

II.  On  special  motions  upon  notice,  when  costs 
shall  be  allowed  to  the  moving  party,  the  whole 
amount  of  such  costs  shall  be  $10 ;  and  when  costs 
shall  be  allowed  to  the  opposing  party,  the  whole 
amount  of  such  costs  shall  be  $7  ;  but  "  in  peculiar 
and  Important  cases"  the  gross  amount  of  costs  al- 
lowed to  either  party  may  be  increased  to  a  sum  not 
exceeding  $20. 

III.  The  following  clause  shall  he  added  to  the  31st 
General  Rule  of  this  court :  "  But  the  judge,  on 
granting  the  order,  may  limit  its  effect,by  declaring 
how  far  it  shall  operate  as  a  stay  of  proceedings. 
When  the  discovery  shall  not  be  made  in  proper 
time,  and  no  sufficient  cause  shall  be  shown,  the 
judge  may  make  such  order  for  nonsuiting  the 
plaintiff,  striking  out  the  defendant'?  plea  or  notice, 
or  debarring  him  from  any  particular  defense,  as 
the  circumstances  of  the  case  may  seem  to  require; 
and  on  filing  such  order  at  the  next  general  or  spe- 
cial term,  an  order  of  the  court  to  the  same  effect 
may  be  entered  as  a  matter  of  course. 

IV.  Service  of  papers  by  inclosing  the  same  in 
a  wrapper,  directed  to  the  attorney  of  the  other 
party  at  his  place  of  residence,  putting  the  same  in 
the  post  office  and  paying  postage,  shall  be  equiva- 
lent to  service  upon  an  agent. 

V.  These  rules  shall  take  effect  on  the  first  day  of 
July  next. 
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date  was  decided,  that  he  had  at  the  time  the 
order  was  served.  Brown  v.  St.  John,l$  Wend., 
617.  And  the  20  days  for  pleading  having  ex- 
pired before  the  motion  was  made, the  plaintiff 
was  at  liberty  to  enter  the  default  as  soon  as 
the  order  to  stay  proceedings  ceased  to  operate. 
The  defendant  might  have  pleaded  before  the 
motion  was  made.  The  plaintiff  was  regular 
and  as  there  is  no  affidavit  of  merits,  the  default 
must  stand. 
Motion  denied. 


TALLMADGE  v.  TELLER. 

Orders  by  Judges  of  the  N.  T.  C.  P.  or  the  Re- 
corder of  N.  T.  in  Suits  in  this  Court — Su 
preme  Court  Commissioners — Practice. 

Orders  made  by  the  judges  of  the  N.  Y.  C.  P.,  or 
by  the  Recorder  of  N.  F.,  in  suits  pending'  in  this 
court,  are  made  by  them  as  Supreme  Court  Commis- 
sioners and,  consequently,  under  the  95th  General 
Rule  of  this  court,  a  second  order  for  time  made  by 
either  of  them  may  be  treated  as  a  nullity. 

It  is  not  necessary,  in  an  order  made  by  those  of- 
ficers, to  state  that  the  order  was  made  in  the  ab- 
sence or  during  the  sickness  of  the  circuit  judge  of 
the  First  Circuit ;  the  fact  will  be  intended. 

Citations— Stat.  of  1832,  p.  189,  sec.  6:  1834,  p.  118, 
sec.  5 ;  1839,  p.  96,  ch.  116,  sec.  2 ;  2  R.  S.,  281.  sec.  32. 

MOTION  to  set  aside  default  and  subsequent 
proceedings,  for  irregularity, and  also  on 
the  ground  of  merits.  The  declaration  was 
served  June  24  last.  The  time  for  pleading  was 
first  enlarged  by  consent;  an  order  for  further 
time  was  then  made  by  Judge  Ulshoeffer.of  the 
N.  Y.  C.  P., in  the  absence  of  the  circuit  judge; 
and  subsequently  a  further  order  was  made  by 
Judge  Inglis,  of  the  N.  Y.  C.  P.,  without  stat- 
647*]  ing  the  *absence  of  the  circuit  judge. 
The  plaintiff  disregarded  the  last  order.entered 
the  defendant's  default, and  proceeded  to  judg- 
ment. 

Mr.  H.  H.  Martin,  for  the  defendant,  to 
show  that  Judge  Inglis  had  authority  to  make 
the  order,  cited  Stat.  1832,  p.  189,  sec.  6;  1884, 
p.  118,  sec.  5;  and  1839,  p.  96,  ch.  116,  sec.  2. 

Mr.  W.  Parmelee,  for  the  plaintiff,  in- 
sisted that  the  order  might  be  disregarded, 
first,  because  it  did  not  purport  to  be  made  in 
in  the  absence  of  the  circuit  judge;  and  second, 
because  the  95th  Rule  provides  that  "if  a  sec- 
ond order  for  time  shall  be  made  by  a  Supreme 
Court  Commissioner,  the  plaintiff  may  treat 
the  same  as  a  nullity." 

Mr.  Martin, in  reply,  said  Judge  Inglis  stood 
in  the  place  of  the  circuit  judge,  and  did  not 
act  as  a  Supreme  Court  Commissioner  in  mak- 
ing the  order. 

By  the  Court,  Bronson,  J.  The  6th  section 
of  the  Act  of  1832  provides  that  "No  person 
acting  as  a  Supreme  Court  Commissioner  in 
the  City  of  New  York,  shall  be  authorized  to 
make  any  order  or  do  any  act  relative  to  suits 
pending  in  the  Supreme  Court;  but  in  the  ab- 
sence from  the  City  of  New  York,  or  sickness 
of  the  circuit  judge  of  the  First  Circuit,  such 
duties  may  be  performed  by  the  first  judge  of 
the  C.  P.  or  the  recorder  of  the  city."  By  the 
Acts  of  1834  and  1839,  the  same  powers  that 
may  be  exercised  by  the  first  judge  are  con- 
ferred on  the  associate  judges  of  C.  P. 

Although  the  fact  is  not  stated  in  the  order 
of  Judge  Inglis,  it  is  but  a  reasonable  intend 
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ment  that  the  circuit  judge  was  absent  or  sick 
at  the  time  the  order  was  made. 

II.  Judge  Inglis  was  not  the  representative 
of  the  circuit  judge  in  making  the  order;  he 
acted  as  a  Supreme  Court  Commissioner.  2  R. 
S.,  281,  sec.  32.  And  the  95th  Rule  is  general, 
that  a  second  order  for  a  time  to  plead  made 
by  a  Supreme  Court  Commissioner  may  be 
treated  as  a  nullity.  The  Act  of  1832  does  not 
confer  any  new  powers  on  the  *judges  [*648 
of  the  N.  Y.  C.  P.,  and  the  recorder  of  the 
city;  it  only  suspends  the  exercise  of  powers 
which  they  before  possessed,  during  the  time 
that  the  circuit  judge  is  in  the  city,  and  able 
to  discharge  his  duties.  The  plaintiff  was  there- 
fore regular;  but  as  there  is  an  affidavit  of  mer- 
its, the  defendant  must  be  relieved  on  the  usu- 
al terms. 

Ordered  accordingly. 


WILLIAMS  «.  HOGEBOOM. 

In  suits  commenced  previous  to  May  14, 1840,  it  is 
not  necessary  that  there  should  be  60  days  between 
the  teste  and  return  of  executions. 

An  execution,  though  tested  on  Sunday,  is  amend- 
able. 

Citation— Stat.  1840,  p.  334,  sec.  38, 

Mr.  A.  P.  Holdridare,  for  the  defendant, 
moved  to  set  aside  the  execution  issued  in  this 
suit,  which  was  tested  July  5,  which  was  Sun- 
day, and  made  returnable  on  the  llth.  He  in- 
sisted, first,  that  the  execution  should  have 
been  returnable  60  days  from  the  receipt  there- 
of by  the  sheriff,  Stat.  1840,  p.  334,  see.  24; 
and  second,  that  being  tested  on  Sunday  the 
writ  was  absolutely  void  and  could  not 'be 
amended.  The  suit  was  commenced  and  judg- 
ment recovered  in  1839. 

Mr.  P.  Cagger  opposed  the  motion. 

By  the  Court.  Bronson,  J.  The  statute  re- 
ferred to  does  not  affect  any  suit  or  proceed- 
ing commenced  before  the  Act  took  effect,  sec. 
38,  and  consequently,  the  objection  that  there 
was  not  sufficient  time  between  the  teste  and 
return  of  the  execution  js  not  well  taken. 
This  point  was  decided  at  the  last  motion 
term. 

Although  tested  on  Sunday,  the  writ  was 
not  absolutely  void,  and  the  plaintiff  may 
amend  on  paying  the  costs  of  the  motion. 

Ordered  accordingly. 

Cited  in-62  How.  Pr.,  91 ;  4  Daly,  523. 


*THE  NORTH  RIVER  BANK  [*649 

v. 
DAVID  ROGERS  &  SAMUEL  D.  ROGERS. 

General  Power  of  Attorney — Exercise  of  Author- 
ity under — Commission  to  Person  Residing  in 
Foreign  Country. 

A  power  of  attorney  authorizing  the  execution 
of  mortgages,  bonds, warrants,  bills,  notes,  etc.,  and 
generally  to  do  all  things  whatsoever  i  elating  to 
the  concerns  and  business  of  the  constituent,  con- 
fers authority  upon  the  attorney  to  execute  a  bond 
and  warrant  of  attorney  to  confess  judgment  for  a 
bona  fide  debt  owing  by  the  constituent. 

Whether  this  court  have  power  to  grant  a  com- 
mission to  a  person  residing  in  a  foreign  place  to 
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take  an  affidavit,  where  an  affidavit  cannot  be  au- 
tlicntirati'il  in  such  place  in  the  form  prescribed  by 
tin  statute,Qtwere. 

Citation—  8  Wend..  494. 


was  a  motion  in  behalf  of  David  Rog- 
IT-  to  set  aside  a  judgment  entered  as  upon 
confession,  in  Nov.,  1887.  The  motion  was 
founded  on  the  alleged  want  of  authority.  The 
counsel  for  David  Rogers  relied  on  his  affida- 
vit, which  was  taken  before  the  Hon.  Fitz 
Wilhelm  Didrickson,  judge  and  recorder  of 
the  Town  Court  of  Christianstadt,  in  the  Isl- 
and of  St.  Croix,  in  the  dominions  of  the 
King  of  Denmark,  May  5,  1840.  It  purported 
to  have  been  taken  at  Christianstadt,  where 
the  deponent  then  resided.  In  the  jurat  the  of 
ficer  styled  himself  judge  and  commissioner, 
and  the  affidavit  was  taken  before  him  under 
a  commission  issued  pursuant  to  a  rule  of  this 
court  made  in  April  Term,  1840,  directed  to 
him  for  the  special  purpose  of  authorizing  the 
taking  of  the  affidavit;  it  being  alleged  that 
there  was  no  court  in  St.  Croix  having  a  seal 
and,  therefore,  no  power  there  to  take  the  affi- 
davit within  the  words  of  the  2  R.  S.,  317,  2d 
ed.,  sec.  33. 

The  affidavit  denied  authority  in  any  one  to 
confess  the  judgment;  and  also  denied  all 
knowledge  or  information  that  it  had  been  en- 
tered, until  Apr.,  1839,  and  excused  the  delay 
in  making  the  motion  since  that  time. 

It  appeared  that  David  Rogers  was  former- 
ly a  member  of  the  firm  of  David  Rogers  & 
Son,  composed  of  the  defendants,  who  carried 
on  business  in  the  City  of  N.  Y.  and,  as  such 
firm  became  largely  indebted  to  the  plaintiffs. 
That  David  Rogers  had  resided  at  St.  Croix 
since  1833;  his  son  Samuel  continuing  to  re- 
side in  the  City  of  N.  Y.,  from  that  time  to 
the  time  of  confessing  the  judgment.  During 
65O*J  *the  latter  part  of  that  time  he  had 
acted  under  a  warrant  of  attorney  from  David 
Rogers  in  settling  the  business  of  the  firm, 
which  had  become  much  indebted  to  various 
persons,  and  Dec.  26,  1836,  the  warrant  of  at 
torney  to  confess  the  judgment  in  question 
with  a  bond  in  the  penalty  of  $200,000  was  ex- 
ecuted by  Samuel  J).  Rogers  in  the  name  of 
himself  and  David  Rogers.  This  was  done 
without  the  actual  knowledge  of  David  Rog- 
ers at  the  time;  but  by  a  writing  dated  on  the 
same,  Dec.  26,  signed  and  sealed  by  David 
Roeers  and  his  wife,  it  was  recited  as  follows: 
"Whereas,  I,  the  said  David  Rogers,  hereto- 
fore executed  in  due  form  of  law,  and  deliv- 
ered unto  my  son,  Samuel  D.  Rogers,  of  etc., 
a  power  of  attorney,  wherein  and  whereby  I 
gave  to  my  said  attorney  full  power  and  au- 
thority, for  me  and  in  my  name  and  place,  to 
do,  perform  and  execute  whatever  in  his  judg- 
ment might  appear  most  advisable,  in  relation 
to  all  my  affairs  and  business;  and  more  par- 
ticularly to  sell  or  mortgage  all  or  any  part  of 
my  real  estate,  wheresoever  situated,  and  to 
sign,  seal,  execute  and  deliver  any  deed  of 
conveyance,  mortgage  or  other  instrument  or 
obligation  relating  thereto;  and  in  my  name  to 
sign,  seal  and  deliver  any  custom-house  bond 
or  other  bond  or  obligation,  covenant,  warrant, 
bill,  note,  check,  or  other  writings  whatsoever, 
and  generally  to  do  all  things  whatsoever,  re 
lating  to  my  concerns  and  business,  as  well 
those  that  were  particularly  specified  in  said 
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power,  as  those  that  were  not;  and  whereas  tin 
power  so  executed  has  been  lost,  etc.,  and  I 
am  desirous  to  confirm  the  same,  and  also  all 
the  acts  and  proceedings  of  my  said  attorney 
under  it;  therefore,  be  it  known  to  all  persons 
that  I,  the  said  David  Rogers,  do,  by  these 
presents,  ratify  the  said  power  of  attorney, etc., 
and  fully  approve  of  and  confirm  all  and  every 
act,  matter  and  thing  whatsoever  done  or  to  be 
hereafter  done  by  my  said  attorney,  under  the 
power  so  executed  to  him  as  aforesaid."  The 
confirmation  then  contained  a  clause  authoriz- 
ing Samuel  D.  Rogers  to  execute  such  convey- 
ances as  should  cut  off  the  contingent  claim  of 
Susan,  the  wife  of  David  Rogers,  to  dower  in 
such  lands  as  Samuel  D.  Rogers  should  mort- 
gage. 

On  the  part  of  the  plaintiffs,  several  deposi- 
tions were  *read  tending  to  show  that  [*<S5 1 
David  Rogers  must  have  been  informed  of  the 
judgment  and  the  warrant  of  attorney  under 
which  it  was  entered,  as  early  as  Aug.,  1837, 
or  at  least  as  early  as  Jan.,  1839;  and  that  he 
had  ratified  the  same. 

Mr.  L.  H.  Sanford,  for  the  motion. 

Mr.  J.  Edwards,  contra. 

By  the  Court,  Cowen.  J.  Without  deciding 
the  question  whether  this  court  had  power  to 

frant  the  commission,  there  seems  to  be  a  suf- 
cient  answer  to  this  application  on  the  merits. 
The  language  of  the  power  from  David  to  Sam- 
uel D.  Rogers  is.  very  broad,  and  although  a 
bond  and  warrant  of  attorney  to  confess  judg- 
ment are  not  inserted  in  so  many  words  at  full 
length,  they  are,  it  appears  to  me,  clearly  com- 
prehended within  words  nearly  as  specific. 
The  authority  is,  among  other  things,  to  exe- 
cute any  bond,  warrant  or  other  writing,  in 
the  name  of  David  Rogers.  Even  if  these  words 
were  doubtful,  they  should  be  taken  most 
strongly  against  the  party  who  speaks  by  the 
power.  But  they  are  not  so.  They  are  arranged 
among  various  securities  which  Samuel  D. 
Rogers  was  authorized  to  execute  with  a  view 
to  secure  debts  ;  and  it  is  difficult  to  conceive 
what  was  intended  by  the  word  "warrant" 
used  in  such  a  connection,  unless  it  was  a  war- 
rant of  attorney  to  confess  judgment.  Such  a 
warrant  is  a  very  common  security,  and  the 
only  difference  between  that  and  the  other  in- 
struments enumerated,  was,  that  it  might  be  a 
better,  because  a  broader  security  than  the  bond 
and  mortgage  confessedly  authorized  by  the 
power. 

This  motion  seems  to  have  been  made  mainly 
on  the  doctrine  of  Romler\.  Ro8»iter,8  Wend., 
494,  that  a  general  clause  in  a  power  of  attor- 
ney shall  not  be  regarded  as  enlarging  the  au- 
thority specifically  delegated.  That  doctrine 
does  not  apply.  Had  the  word  "warrant"  been 
omitted,  or  had  it  been  clearly  used  in  such 
connection  as  to  confine  its  meaning  to  a  cus- 
tom house  instrument  of  that  name,  or  to  an 
instrument  authorizing  a  distress  for  rent,  as 
was  supposed  *by  the  defendant's  coun-[*ffo2 
sel,  there  would  have  been  great  plausibility 
in  saying  that  the  words  "other  writings,"  or 
the  still  more  general  words  used  in  the  power, 
might  come  short  of  a  warrant  of  attorney. 
But  that  is  not  so. 

I  think  the  judgment  is  sustainable  on  the 
words  of  the  power  ;  and,  therefore,  it  is  not 
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necessary  to  decide  whether  the  silence  and 
conduct  of  D.  Rogers  may  be  taken  as  full  ev- 
idence of  a  ratification.  There  is,  perhaps, 
enough  in  the  case  to  warrant  a  jury  in  saying 
that  there  was  a  ratification  ;  and  I  certainly 
would  not  so  far  disregard  the  evidence  going 
to  establish  that,  as  to  set  aside  this  judgment 
without  the  verdict  of  a  jury  finding  against 
the  evidence.  But  the  question  raised  on  that 
evidence  becomes  immaterial  in  the  view  I  take 
of  the  written  power. 
Motion  denied,  with  costs. 


PEARSON  «.  COLE. 

Costs — Prospective  Charges  for  Transcripts  and 
Postage. 

Under  the  Act  Concerning:  Costs,  passed  May  14, 
1840,  unless  the  plaintiff  recover  a  sum  exceeding 
$250,  in  an  action  for  the  recovery  of  a  debt,  he  is 
entitled  to  two  thirds  only  of  the  amount  prescribed 
by  the  Act. 

Prospective  charges  for  transcripts  of  the  judg- 
ment, and  postage  of  the  same,  cannot  be  taxed. 

Citations— Act  of  1840,  p.  327,  sec.  11,  sub.  2 ;  2  R. 
S.,  527,  sec.  20. 

fp  AXATION  of  costs.  In  assumpsit  the  plaint- 
JL  iff  recovered  a  verdict  for  $135.  The  com- 
missioner taxed  the  costs  at  the  full  rate  al- 
lowed by  the  Act  of  1840,  p.  327,  sec.  1,  refus- 
ing to  deduct  one  third  under  sec.  11,  sub.  2. 
He  also  taxed  for  prospective  transcripts  and 
postage  of  same,  $10. 

Mr.  J.  Koon,  for  defendant,  moved  for  a 
re  taxation. 

Mr.  E.  Pearson,  contra. 

By  the  Court  Cowen,  J.  The  second  sub- 
division of  section  11,  allows  only  two  thirds 
of  the  full  rate  of  fees  of  attorney  and  counsel 
in  cases  where  the  plaintiff  recovers  a  sum 
653*]  *which  carries  costs  at  less  than  the 
Supreme  Court  rate.  The  facts  before  me  pre- 
sent one  of  those  cases,  and  the  deduction 
should  have  been  made  accordingly. 

It  does  not  become  necessary  to  settle  the 
number  of  transcripts  and  dockets  to  which  a 
party  is  entitled  of  course.  No  charges  for  dis- 
bursements can  be  allowed  prospectively;  for 
none  are  allowed  by  statute,  without  an  affi- 
davit that  they  have  been  actually  incurred.  2 
R.  S.,  527,  sec.  20.  The  taxation  for  prospect- 
ive transcripts  and  postage  must  accordingly 
be  stricken  out  of  the  bill. 

Motion  granted. 


Ex  PARTE  THE  MANHATTAN  COMPANY. 

Manhattan  Company  of  New  York  Cannot 
Take  Public  Street  for  Purpose  of  Reservoir — 
.Temporary  Occupation  of  Streets — Abuse  of 
Power — Remedy— Discretion  of  the  Company. 

The  Manhattan  Co.  in  the  City  of  N.  Y.  have  not 
the  power  to  take  a  public  street  or  any  part  there- 
of, for  the  purpose  of  a  reservoir  to  supply  the  city 
with  water. 

It  seems  they  may  occupy  streets  temporarily, 
whilst  laying  aqueducts,  etc. 

It  seems,  further,  that  the  discretion  of  the  Co.  in 
appropriating  private  property  subject  to  valua- 
tion and  payment  of  damages,will  not  be  controlled 
by  the  Supreme  Court  on  a  motion  for  the  appoint 
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ment  of  Commissioners  of  Estimate  :  if  there  be  an 
abuse  of  power,  the  party  aggrieved  must  seek  his 
remedy  otherwise. 

MR.  J.  Slosson  moved  that  the  court  ap- 
point Commissioners  of  Estimate  to  value 
a  certain  part  of  Cross  St.,  in  the  City  of  N. 
Y.,  which  the  Manhattan  Co.  deemed  neces- 
sary for  the  purpose  of  locating  a  reservoir,  in 
order  to  supply  the  city  with  water,  pursuant 
to  their  charter  of  Apr.  2,  1799. 

The  motion  was  opposed  by  Mr.  P.  A. 
Cowdry,  counsel  for  the  Corporation  of  the 
City,  and  by  Mr.  W.  S.  Johnson,  in  behalf 
of  various  persons  claiming  to  own  the  fee  of 
that  part  of  Cross  St.  sought  to  be  taken. 

By  the  Court,  Cowen,  J.  The  counsel  for 
the  city  Corporation  insists  that  the  charter  of 
the  Manhattan  Co.  does  not  authorize  the  tak- 
ing of  streets  for  the  purpose  contemplated, 
*and  I  think  the  motion  must  be  de-  [*654- 
nied  on  that  ground.  The  Co.  are  authorized 
by  their  charter  to  enter  into  and  upon, and  free- 
ly to  make  use  of,  any  land  which  they  shall 
deem  necessary  for  the  purpose  of  conduct 
ing  a  plentiful  supply  of  pure  and  wholesome 
water  to  the  city.  They  are  to  agree  with  the 
owner  or  owners  of  any  mills, lands,  tenements 
or  hereditaments  that  may  be  damaged  or  af- 
fected by  their  operations,  for  and  about  a  rea- 
sonable compensation,  etc.,  for  such  mills.etc.^ 
or  for  any  damage  sustained  in  employing,  di- 
verting or  obstructing  any  stream, or  using  any 
lands;  or  the  cutting,  laying,  raising  or  mak- 
ing any  reservoirs.aqueducts,  canals,  trenches, 
pipes,  conduits,  etc.,  and  in  case  of  disagree- 
ment; this  court  or  a  judge  thereof  is  to  ap- 
point Commissioners  of  Estimate.  It  is  entirely 
obvious  that  land  may  be  obtained,  and  prob- 
ably sufficient  to  answer  all  the  purposes  of 
the  Co.,  without  permanently  obstructing  the 
streets  of  the  city,  or  any  part  of  them.  The 
power  of  opening  streets,  and  taking  lands  for 
that  purpose,  it  is  conceded,  has  existed  in  the 
city  Corporation,  from  a  time  long  anterior  to 
the  passage  of  the  Act  creating  the  Manhattan 
charter.  It  still  exists.  If  the  Manhattan  Co. 
have  the  power  to  take  streets  for  reservoirs, 
the  city  have  power  to  turn  round  and  take  the 
reservoirs  for  streets.  Thus  the  two  powers 
would  destroy  each  other.  But  there  is  no  need 
of  placing  them  in  conflict.  They  were  both- 
granted  by  different  statutes  or  charters  ema- 
nating from  the  same  authority  ;  and  both 
should  be  so  construed  as  not  to  interfere  ;  at 
least  not  seriously.  Both  may  stand  together. 
There  is  room  enough  both  for  the  streets  of 
the  city,  and  the  reservoirs,  wells  and  aque- 
ducts of  the  Manhattan  Co.  And  when  one 
corporation  has  lawfully  taken  land  for  its  own 
purposes,  the  other  ought  not  to  interfere  with 
the  easement  thus  acquired.  It  is  not  neces- 
sary to  say,  in  the  case  at  bar,  that  the  Manhat- 
tan'Co.  may  not  temporarily  occupy  the  streets, 
as  for  the  purpose  of  opening  fountains  or  lay- 
ing subterranean  aqueducts,  in  such  a  way 
that  the  space  in  question  may  be  kept  open 
above  for  street  purposes.  But  they  seek  to  do 
more;  to  take  the  fee  of  the  *land  dis  [*655 
charged  of  the  street.  It  is  not  denied  that, 
literally,  their  charter  would  authorize  them 
to  do  so.  On  the  other  hand,  the  city  charter, 
on  a  like  literal  construction,  would  authorize 
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the  city  Corporation  to  turn  round  and  take 
back  the  land  for  a  street.  It  results  in  an  ab- 
surdity, which  the  Legislature  never  could 
have  intended.  True,  they  have  power  to  take 
corporate  as  well  as  other  property  for  public 
use  on  making  just  compensation;  and  if  there 
were  no  other  means  of  carrying  the  power  of 
the  Manhattan  Co.  into  effect,  that  circum- 
stance would  furnish  an  argument  that  the 
Legislature  intended  they  should  take  streets. 
The  want  of  such  means  independently  of  the 
streets  is,  however,  not  pretended.  Nay,  more, 
the  Co.  appear  to  have  an  ample  resource  in 
private  property;  even  land  of  their  own,  con- 
tiguous to  the  premises  in  question,  will  fur- 
nish them  with  a  place  equal  if  not  superior  to 
the  place  claimed,  for  the  improvement  now 
contemplated. 

It  is  not  necessary  to  inquire  whether  the 
€o.  are  confined  by  their  charter  to  the  bring- 
ing of  water  from  sources  without  the  city. 
If  such  be  the  true  construction  of  their  char- 
ter, it  certainly  furnishes  another  objection  to 
the  granting  of  this  application;  for  their  pur- 
pose appears  to  be  the  supply  of  water  from 
sources  opened  or  to  be  opened  within  the 
city.  The  question  may  not  be  clear  of  doubt; 
but  it  is  of  too  grave  a  character  to  be  decided 
without  necessity. 

Another  objection  is  the  alleged  fact  that,  in 
no  view,  is  there  any  necessity  for  the  Co.  tak- 
ing this  land,  to  obtain  a  supply  of  water,  or 
attain  any  other  purpose  contemplated  by  their 
charter.  It  is,  therefore,  surmised  that  they 
want  the  premises  for  the  purposes  of  private 
speculation.  The  Legislature  seem  to  have  in- 
vested them  with  a  discretion,  nearly  if  not 
quite  absolute,  as  to  the  necessity  of  taking 
lands  ;  at  any  rate,  to  have  made  them  so  far 
the  judges  in  the  matter  that  we  cannot  arrest 
them  on  this  preliminary  application;  perhaps 
in  no  form,  except  by  a  direct  proceeding  for 
the  abuse  of  their  powers.  But  here,  also,  is  a 
question  which  need  not  now  be  decided. 
<356*]  *My  opinion  is,  that  the  application 
should  be  denied,  on  the  ground  that  their 
power  does  not  extend  to  the  occupation  of  a 
street  in  the  city,  or  any  other  part  of  a  street, 
in  such  a  way  as  permanently  to  obstruct  it  or 
impair  its  usefulness  as  a  public  way. 

Motion  denied 
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Practice — Motion  to  Strike  Name  of  Attorney 
from  the  IioU»—Rule  to  Show  Caute. 

Where  it  is  intended  to  apply  to  the  court  to  have 
the  name  of  an  attorney  strirki-n  from  the  rolls, 
the  proper  course  of  proOMdlaff  is :  not  to  *ive  no- 
tice of  the  motion,  but  to  present  the  evidence  re- 
lied on  to  the  court,  who  will  direct  a  rule  to  show 
cause  to  bo  entered,  if  a  case  proper  for  the  action 
of  the  court  be  presented. 

A  MOTION  was  made  at  the  General  Term, 
that  the  name  of  an  attorney  be  stricken 
from  the  roll  for  malpractice.  Notice  of  the 
motion  had  been  given,  and  the  attorney  ap- 
peared to  oppose.  The  court  was  disinclined 
to  hear  the  motion,  but  as  the  attorney  made 
no  objection  to  the  manner  in  which  the  mat- 
ter was  presented  and,  on  the  contrary,  desired 
the  motion  might  proceed,  the  parties  were 
heard.  The  court  took  the  papers,  and  at  a 
subsequent  day  in  term  denied  the  motion;  ob- 
serving, however,  that  the  motion  had  been  ir- 
regularly brought  before  them.  That  the  prop- 
er course  of  proceeding  would  have  been  for 
the  party  complaining  to  have  presented  the 
evidence  of  the  facts  upon  which  he  relied, 
and  the  court  would  then  have  looked  into  it, 
and  if  they  had  come  to  the  conclusion  that 
the  interests  of  the  public  or  the  honor  of  the 
profession  required  such  proceeding,  they 
would  have  directed  a  rule  to  show  cause. 

Cited  in-36  N.  Y.,  651;  86  N.  Y.,  568;  3  Trans.  App., 
74 ;  12  Hun,  110 ;  54  Wis.,  386. 


*FORD  v.  WALSWORTH.     f*657 

On  a  motion  for  a  second  trial  in  ejectment,  the 
opposite  party  is  not  entitled  to  costs  for  appearing 
to  oppose,  where  no  defense  is  made  to  the  motion. 

MR.  S.  Stevens,  for  the  defendant,  moved 
for  a  rule  ordering  a  new  trial  in  an  ac- 
tion of  ejectment,  in  pursuance  of  2  R.  8. ,  309, 
sec.  3T. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
asked  costs  for  appearing  to  resist  motion,  but 
made  no  opposition  to  the  motion  on  the  merits. 

The  Court  granted  the  motion  of  the  defend' 
ant  without  conts  of  opposing. 
Cited  in— 37  Mich.,  285. 
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CASE 

IN  THE 

COURT  FOR  THE  CORRECTION  OF  ERRORS, 


659*]        *RUSSELL  t>.  MINOR. 

Sales — Conditional  Delivery  of  Part  of  Chattels 
Sold — Breach  of  Condition  —  Replevin  for 
Wrongful  Detention  Lies — Giving  of  Note — 
Whether  Vendor  is  Bound  to  Receive  His  Own 
Notes. 

Where,  under  a  contract  for  the  sale  of  chattels, 
a  delivery  of  a  portion  of  the  property  sold  was 
made  to  the  purchaser,  under  an  agreement  that  a 
note  should  be  given  for  the  whole  quantity  upon 
the  delivery  of  the  residue  at  a  future  day,  the  de- 
livery of  the  first  parcel  was  held  to  be  conditional, 
and  that  on  the  delivery  of  the  residue  and  the  re- 
fusal of  the  purchaser  to  give  the  note  and  to  de- 
liver up  the  first  parcel  on  demand,  an  action  of 
replevin  for  the  wrongful  detention  might  be  sus- 
tained. 

Whether  the  right  of  property  in  the  first  parcel 
would  have  passed  to  the  purchaser  had  there  been 
no  agreement  as  to  the  subsequent  giving  of  the 
note,  Qucere. 

Whether  a  vendor  is  bound  to  take  his  own  notes 
in  payment,  where  the  agreement  is  that  he  shall 
have  the  purchaser's  notes  payable  at  a  future  day, 
so  that  he  may  negotiate  them  and  turn  them  into 
cash,  gucere. 

Citations— 6  Wend.,  77 ;  5  T.  R..  231 ;  6  Cow.,  110, 
115 ;  2  Kent,  Com.,  496,  497 ;  13  Johns.,  434,  435 ;  6 
Johns.  Ch.,  437 ;  4  Mass.,  405  : 1  Paige,  312,  315 ;  Wash. 
C.  C.,  588  ;  4  Mas.,  295 ;  3  Serg.  &  R.,  24;  18  Wend..  187; 
8  Wend.,  247  ;  2  Mas.,  236 ;  1  Atk.,  245  ;  2  C.  S.,  522. 

ERROR  from  the  Supreme  Court.  Russell 
brought  an  action  of  replevin  against 
Minor  for  a  large  quantity  of  paper,  and  de- 
clared in  the  detinet  only.  Beach,  a  witness 
for  the  plaintiff,  testified  that  himself,  and  one 
George  Hammeken  and  John  W.Kearney  were 
manufacturers  of  paper  in  the  County  of  Ul- 
ster, doing  business  under  the  name  of  "  The 
Saugerties  Paper  Manufacturing  Company." 
About  Sep.  1, 1833,  the  Co.  entered  into  a  con- 
tract with  Minor  to  furnish  him  $2,045  worth 
of  paper,  of  particular  descriptions,  at  speci- 
fied prices,  for  which  Minor  was  to  give  his 
note  at  six  months.  The  Co.  being  indebted  to 
the  plaintiff  for  moneys  advanced  and  respon- 
sibilities incurred,  turned  out  to  him  the  pa- 
per in  question  (whether  in  payment  in  whole 
or  in  part,  or  as  security,  does  not  appear), 
•which  he  directed  the  witness  to  ship  and  ap 
ply  upon  the  contract  made  with  the  defend- 
O6O*J  ant,  the  *plaintiff  approving  of  a  sale 
of  the  paper  on  credit,  to  the  defendant.  The 
paper  amounting,  at  the  prices  agreed  upon, 
to  the  sum  of  $1,321.25,  was  taken  to  the  de- 
fendant's place  of  business,  and  delivered  to 
him  Sep.  25  ;  the  witness  asked  the  defendant 
to  give  his  note  for  the  amount  of  the  parcel 
thus  delivered,  to  which  he  answered,  that  he 
would  give  his  note  for  the  whole  when  the  re 
mainder  was  brought,  and  the  parcel  now  de- 
livered could  remain  till  then.  A  receipt  was 
given  by  the  defendant  for  the  paper  received 
by  him.  Oct.  2,  the  remainder  of  the  paper 
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was  delivered,  when  the  witness,  Beach,  de- 
manded of  the  defendant  a  note  for  the  whole 
quantity  delivered,  which  he  refused  to  give, 
alleging  that  he  held  notes  or  bills  against  the 
Saugerties  Co.  A  demand  of  the  paper  was 
subsequently  made  and  refused  to  be  complied 
with.  The  defendant  was  not  told  that „ the 
paper  belonged  to  the  plaintiff  until  the  deliv- 
ery of  the  second  parcel.  Two  suits  were 
brought  by  the  plaintiff  ;  one  for  the  parcel 
first  delivered,  which  is  this  suit,  and  the  oth- 
er for  the  parcel  secondly  delivered.  In  this 
suit  the  plaintiff  was  nonsuited  ;  in  the  other 
he  recovered.  The  plaintiff  asked  for  a  new 
trial  in  this  suit,  which  was  refused  by  the  Su- 
preme Court,  and  judgment  rendered  for  the 
defendant.  The  following  is  the  opinion  de- 
livered in  the  Supreme  Court: 

By  the  Court,  Bronson,  J.  Whatever  right 
the  plaintff  may  have  in  an  action  brought  to 
recover  the  price  of  the  goods,  I  think  he 
showed  no  ground  for  recovery  in  the  action 
of  replevin.  If  the  property  belonged  to  the 
plaintiff,  Beach,  as  his  agent,  and  by  his  di- 
rection, delivered  it  to  the  defendant  on  aeon- 
tract  of  sale  previously  made  with  the  Saug- 
erties Co.  The  plaintiff's  name  was  not  men- 
tioned, and  there  was  no  condition  whatever 
connected  with  the  delivery.  When  the  sec- 
ond parcel  was  delivered,  a  controversy  arose 
about  the  mode  of  payment,  but  that  could 
not  affect  the  absolute  delivery  of  this  parcel 
seven  days  before. 

When  the  defendant  was  asked  to  give  his 
note,  he  replied  that  he  would  give  his  note  for 
the  whole  when  the  *remainder  was  [*661 
brought,  and  the  parcel  now  delivered  could 
remain  till  then.  The  plaintiff's  counsel  insists, 
that  this  made  a  condition  that  the  paper  was 
to  remain  in  the  same  situation  until  all  was 
received.  I  think  it  meant,  that  the  giving  of 
the  note  according  to  the  contract,  could  re- 
main until  the  residue  of  the  paper  was  deliv- 
ered, and  nothing  more.  New  trial  denied. 

The  plaintiff  sued  out  a  writ  of  error,  remov- 
ing the  record  into  this  court,  where  the  cause 
was  argued  by, 

Mr.  S.  Sherwood,  for  plaintiff  in  error. 

Mr.  T.  Sedgwick.  Jr.,  for  defendant  in 
error. 

Points  for  the  plaintiff  in  error. 

I.  The  paper  in  question,    amounting  to 
$1,321.25,  parcel  of  a  lot  of  $2.200,  was  sold 
and  transferred  by  the  Saugerties  Paper  Mfg. 
Co.  to  the  plaintiff,  and  by  his  direction  deliv- 
ered at  defendant's  office,  Sep.  25,  by  Beach, 
his  agent,  and  where,  by  defendant's  request, 
this  parcel  was  permitted  to  "remain"  until 
the  whole  was  delivered . 

II.  The  delivery  at  the  office  was  a  condi- 
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tional  delivery,  and  did  not  amount  to  a  sale, 
until  the  condition  was  complied  with.  Wood 
worth  v.  Kisnam,  15  Johns.,  186;  Palmer  v. 
Hand,  18  Id.,  484  ;  Haggerty  v.  Palmer,  6 
Johns.  Ch.,  437;  Murray  v.  Burling,  10  Johns., 
172;  15  Id.,  484;  Allison  v.  Matthieu,  8  Id.,  285: 
Buck  v.  Orimshaw,  1  Edw.  Ch.,  146  ;  Keelerv. 
Field,  1  Paige,  812 ;  Copland  v.  Bossent,  4 
Wash.  C.  C.,  588  ;  De  Wolf  v.  Babbel,  4  Mas., 
289;  4  Mass.,  406;  Husseyv.  Thornton,  4  Barn. 
&C..  946. 

III.  It  ought  to  have  been  submitted  to  the 
jury,  whether  the  withholding  of  the  paper  in 
the  manner  proved  was  not  a  fraudulent  de- 
tention of  the  goods  ;  and  under  the  circum- 
stances the  nonsuit  was  erroneous.  15  Johns. , 
434;  3  Id.,  235;  Harris  v.  Smith,  3  Serg.  &  R., 
20. 
6642*]  *  Points  for  the  defendant  in  error. 

I.  The  defendant  in   error  contracted  in 
this  case  with  the  Saugerties  Paper  Mfg.  Co., 
Kearney,  Hammeken  and  Beach.     The  paper 
in  question  was  made  and  delivered  under  that 
contract,  and  the  defendant  was  ignorant  of 
any  right  which  the  plaintiff  had,  if  any,  until 
long  after  the  delivery.     The  plaintiff,   there- 
fore, stands  in  the  same  situation  with  Kear- 
ney, Hammeken  and  Beach. 

II.  The  delivery  of  the  paper  in  question 
was  complete  and  unconditional  upon  defend 
ant's  promise  to  give  his  note  at  a  future  day. 
The  property,  therefore,  passed,  and  replevin 
will  not  lie.     Haswell  v.    Hunt,  5  T.   R.,  231; 
Lupin  v.  Marie,  6  Wend.,  80;  Furniwv.  Hone, 
8  Id.,  256;  Barrett  v.  Pritchard,  2  Pick.,  515  ; 
Carleton  v.  Sumner,  4  Id. ,  516  :  Chapman  v. 
Lathrop,   6  Cow.,  110;  Payne  v.    Shadbolt,    1 
Camp.,  427;  2  Kent,  Com.,  497;  Graham,  New 
Trials,  p.  278,  et.  seq.;  Hoytv.  Oilman, 8  M.&SS., 
336;  Pratt  v.  Hull,  13  Johns.,  334;  Brook  v. 
Wood,  13  Price,  667. 

III.  The  defendant  was  not  bound  by  the 
contract  to  give  his  note  until  all  the  paper  was 
delivered. 

IV.  The  plaintiff  himself  intended  to  com- 
plete the  contract  made  by  Kearney,  Beach  and 
Hammeken,  and  the  paper  was  delivered  with 
his  consent.     This  suit  is  brought  in  his  name 
to  avoid  subjecting  himself  to  the  set-off,  which 
defendant  would  have  a  right  to  make,  and 
which  would  be  made,  if  a  suit  were  brought 
in  the  name  of  Kearney,  Beach  and  Hamme- 
ken, for  goods  sold  and  delivered  or  for  work, 
labor  and  materials.     Chapman  v.  Lathrop,  6 
Cow.,  110. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  Senator  Edwards.  The  principal  ques- 
tion in  this  case  appears  to  be,  whether  the 
plaintiff  had  such  an  interest  in  the  property 
replevied  as  entitled  him  to  maintain  the  ac- 
tion. To  maintain  this  action  it  is  not  neces- 
sary that  he  should  have  the  absolute  inter 
est  in  the  property  ;  a  special  interest  which 
would  entitle  him  to  possession  is  sufficient. 
663*J  *For  the  purposes  of  this  action,  there- 
fore, it  is  immaterial  whether  the  turning  out 
of  the  property  to  the  plaintiff  amounted  to  a 
sale,  or  only  gave  him  a  qualified  interest  to  se- 
cure him  for  the  advances  he  had  made. 

It  appears  that  the  plaintiff  made  advances 
which  enabled  the  Co.  to  manufacture  the  pa- 
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per  in  question,  and  that  it  was  turned  out  to 
secure  him  for  those  advances.  This  gave  him 
a  qualified  interest  iu  the  property  to  the 
amount  he  had  advanced  for  the  Co.;  for  this 
was  previous  to  the  delivery  of  any  part  of  the 
paper  to  the  defendant, and  no  interest  whatever 
in  the  property  could  attach  to  the  defendant 
before  the  delivery  and  the  giving  of  the  note 
specified  in  the  agreement,  unless  the  giving 
of  the  note  was  waived.  As  the  plaintiff, 
therefore,  had  a  qualified  interest  which  was 
sufficient  to  enable  him  to  maintain  the  action, 
did  he,  by  any  act  of  his,  devest  himself  of 
that  interest,  or  was  he  devested  of  it  by  any 
act  on  the  part  of  Beach,  his  agent  ?  The  deliv- 
ery of  the  property  by  the  order  of  the  plaintiff  r 
on  the  contract  with  the  defendant,  could  not 
have  that  effect,  for,  by  the  terms  of  that  con- 
tract, the  defendant  was  to  give  his  note  pay- 
able in  six  months;  and  had  it  been  given,  the 
note  could  have  been  transferred  to  the  plaint- 
iff before  due,  and  no  set-off  could  have  been 
made  against  it,  and  thereby  the  interest  the 
plaintiff  had  in  the  property  would  have  been 
protected.  The  consent  of  the  plaintiff,  there- 
fore, to  have  the  property  delivered  on  the  con- 
tract under  such  circumstances,  is  no  evidence 
of  intention  on  his  part  to  abandon  his  interest 
or  claim  in  it.  For,  as  he  had  ordered  it  de- 
livered on  a  contract  already  made,  one  of  the 
terms  of  which  was  to  give  the  note,  he  had  no 
reason  to  expect  that  the  property  would  be 
delivered  and  the  right  of  property  changed, 
unless  the  terms  of  the  contract  were  complied 
with  by  the  giving  of  the  note  stipulated. 

Could  Beach,  as  his  agent,  devest  him  of  the 
interest  he  held  in  the  property  and  transfer  it 
to  the  defendant  without  his  consent  ?  In  my 
judgment  he  could  not.  As  agent.  Beach  had 
no  such  authority.  He  was  a  special  agent,  and 
all  *the  authority  he  had  was  to  deliver  [*664: 
the  paper  on  the  contract  already  made,  and 
take  the  note  payable  in  six  months  ;  and  for 
no  other  purpose  was  he  intrusted  with  the 
paper.  If  the  note  was  not  given  according  to 
the  contract,  he  was  not  even  authorized"  to 
deliver  the  paper,  and  any  such  delivery,  or 
any  new  agreement  he  might  make  without 
authority,  could  not  affect  the  rights  of  the 
plaintiff;  being  a  special  agent  for  a  particular 
purpose,  he  could  not  proceed  beyond  the  scope 
of  his  authority,  so  as  to  affect  the  rights  of  his 
principal.  If  property  is  intrusted  to  a  car-  > 
rier,  and  he  turns  it  out  In  payment  of  his  own 
debts,  the  owner's  rights  are  not  thereby  af- 
fected. 

But  if  it  could  be  inferred,  from  the  nature 
of  the  transaction,  that  Beach  had  a  general 
authority  as  to  the  delivery  of  the  property  in 
question,  did  he  exercise  that  authority  so  as  to 
change  the  rights  of  the  parties?  Did  he  do 
any  act  which  could  legally  devest  the  plaintiff 
of 'his  interest  in  the  property?  When,  on  the 
delivery  of  property  sold,  an  act  is  to  be  done 
by  the  purchaser,  and  the  seller  delivers  the 
property  without  requiring  it  to  be  done,  the 
delivery  is  a  waiver,  and  the  property  is  trans- 
ferred to  the  purchaser  although  he  has  not 
complied  with  the  terms  of  the  contract;  Lupin 
v.  Marie,  6  Wend.,  77;  Haswell  v.  Hunt,  cited 
in  5  T.  R?,  281;  Chapman  v.  Lathrop,  6  Cow.. 
110;  2  Kent,  Com.,  496;  but  where  something 
is  to  be  done  by  the  purchaser  simultaneously 
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with  the  delivery,  which  has  not  been  waived 
by  delivering  the  property  without  requiring 
it  to  be  done,  the  delivery  is  conditional  and 
does  not  become  complete  so  as  to  change  the 
right  of  property  until  the  condition  is  com- 
plied with,  although  the  vendee  get  the  posses- 
sion of  the  goods;  for  possession  in  such  case 
is  obtained  under  an  expectation  on  the  part 
of  the  vendor  that  the  terms  of  the  contract 
will  be  complied  with,  and  the  vendor  does  not 
thereby  part  with  his  lien  upon  the  property. 
2  Kent,  Com.,  497;  Palmer  v.  Hand,\%  Johns., 
435  ;  Haggeriy  v.  Palmer,  6  Johns.  Ch.,  437  : 
Hussey  v.  Thornton,  4  Mass.,  405;  Keelerv. 
Field,  1  Paige,  315;  Copelandv.  Bosquet, Wash. 
C.C.,  588.  When  the  delivery  of  property  is  a 
waiver  of  the  condition,  it  must  be  so  intended 
665*]  *by  the  parties  in  interest  or  their  au- 
thorized agents  at  the  time  of  delivery.  De 
Wolf  v.  Bobbet,  4  Mas.,  295;  3  Serg.  &  R.,  24; 
Keeler  v.  Field,  1  Paige,  312.  In  the  case  un- 
der review  the  agreement  the  Co.  made  with  the 
defendant  was  to  furnish  him  with  $2,045 
worth  of  paper  of  a  particular  description,  at 
specified  prices,  for  which  he  was  to  give  his 
note  at  six  months.  The  condition,  therefore, 
on  which  the  paper  was  to  be  delivered,  was 
the  giving  of  the  note  at  six  months;  was  this 
condition  waived  by  the  delivery?  If  it'  was, 
then  the  delivery  became  absolute  and  changed 
the  rights  of  the  parties,  and  the  plaintiff  can- 
not sustain  his  action.  Sep.  25,  a  lot  or  parcel 
of  the  paper  was  delivered  on  the  contract  and 
a  note  demanded  for  the  amount ;  the  defend- 
ant answered,  "  he  would  would  give  his  note 
for  the  whole  when  the  remainder  was  brought, 
and  the  parcel  now  delivered  could  remain 
until  then."  He  did  not,  therefore,  object  to 
the  giving  of  his  note  when  the  whole  was  de- 
livered; but  on  the  contrary,  assented  <o  it, 
thereby  recognizing  the  contract  even  down  to 
this  late  period.  Neither  party,  therefore,  had 
reason  to  suppose  from  what  then  took  place, 
that  the  right  of  having  the  note  for  the  whole 
amount,  when  the  whole  of  the  paper  should 
be  delivered,  was  waived.  The  defendant  was 
under  no  obligation  to  give  his  note  for  the 
parcel  delivered,  nor  had  Beach  or  the  plaintiff 
a  right  to  exact  it  until  they  had  complied  with 
the  terms  of  the  contract  on  their  part  by  de- 
livering the  whole  quantity.  The  agreement 
did  not  require  him  to  give  his  notes  for  the 
separate  parcels  delivered,  but  he  was  to  give 
his  note  at  six  months  for  the  $2,045  worth  of 
paper.  The  delivery  of  the  whole  quantity, 
therefore,  formed  a  condition  precedent  on  the 
part  of  the  vendor;  and  although  Beach  left 
the  first  parcel  without  receiving  the  note,  he 
waived  nothing,  for  he  had  not  then  put  him- 
self in  a  condition  to  demand  the  note  he  was 
to  receive  by  the  terms  of  the  contract.  Champ- 
lain  v.  Rowley,  18  Wend.,  187,  and  note  ap- 
pended to  that  case. 

It  is  questionable  whether  property  which 
consists  in  heavy  and  cumbersome  articles, 
666*]  which  from  their  nature  *must  neces- 
sarily be  delivered  at  different  times,  on  a  con- 
tract for  which  when  the  whole  delivery  is  com- 
plete, the  purchaser  is  to  give  his  note  or  pay 
the  money,  or  do  some  other  act  to  fulfill  the 
contract  on  his  part,  the  right  of  property  in 
the  separate  parcels  thus  delivered  becomes 
changed,  so  as  to  enable  the  purchaser  to  exer- 
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cise  acts  of  ownership  over  it  even  when  noth- 
ing is  said  about  it  at  the  time  of  delivery.  I 
am  inclined  to  the  opinion  it  does  not,  and  that 
the  vendee,  while  the  property  is  in  a  state  of 
being  thus  delivered,  is  a  trustee  of  each  sep- 
arate parcel,  the  vendor  still  retaining  his  lien 
and  ownership  over  it.  But  this  is  not  a  case 
of  that  description;  on  the  defendant's  note 
being  called  for,,  on  a  delivery  of  a  part  of  the 
paper,  he  declined  compliance  on  the  ground 
that  he  would  give  it  for  the  whole  when  the 
remainder  was  delivered;  thereby  virtually  de- 
nying his  liability  to  give  his  note  for  a  part  of 
the  amount  he  was  by  the  contract  to  receive; 
and  he  adds  that  the  parcel  delivered  could  re- 
main until  then.  How  remain?  Why,  clearly, 
as  it  then  was,  in  a  state  of  being  delivered, 
waiting  the  remainder  which  was  to  make  up 
the  whole  quantity  which  was  to  entitle  the 
Co.  to  the  note  according  to  the  terms  of  the 
contract.  It  appears  to  me  we  cannot  infer 
from  anything  that  transpired  at  the  time 
the  first  parcel  was  delivered,  that  Beach  in- 
tended to  waive  any  of  the  terms  of  the  con- 
tract, even  had  he  the  power  of  doing  so;  for 
he  at  this  time  exacted  more  than  he  was  au- 
thorized by  its  terms  to  demand.  When  the  re- 
mainder was  delivered  and  the  right  to  demand 
the  note  according  to  the  terms  of  the  contract 
accrued,  it  was  demanded,  and  had  that  de- 
mand been  acceded  to  and  the  note  given  ac- 
cordingly, the  right  of  the  property  would 
have  been  changed;  but  it  was  declined.  Noth- 
ing, therefore,  took- place  on  the  part  of  the 
defendant  which  could  change  the  right  of 
property,  as  the  only  thing  which  could  have 
effected  that  object  was  withheld  by  the  de- 
fendant, although  demanded.  No  interest  or 
right  of  proper ty.theref  ore, ever  did  vest  in  him. 

The  receipt  given  could  not  change  the  nat- 
ure of  the  transaction.  It  was  at  best  a  mere 
memorandum  to  show  *the  amount  of  [*667 
paper  received  from  the  Co. ;  but  could  not 
have  been  designed  or  intended  by  the  parties 
to  change  the  terms  of  the  contract;  nor  could 
it  have  that  effect.  Beach  being  a  special 
agent  for  a  particular  purpose,  had  not  the  au- 
thority to  change  the  contract  without  the  con- 
sent of  the  plaintiff.  The  property  being  turned 
oufc  to  the  plaintiff,  put  on  board,  and  ordered 
to  be  delivered  on  the  contract  then  already 
made,  was  virtually  in  the  possession  of  the 
plaintiff,  and  that  possession  and  interest  was 
not  legally  changed,  as  the  note  which  alone 
was  to  effect  that  object  was  never  given  by  the 
defendant,  but  declined,  although  demanded 
according  to  the  terms  of  the  contract.  Being 
of  the  opinion,  therefore,  that  the  plaintiff  had 
a  right  to  sustain  his  action,  I  am  for  revers- 
ing the  judgment  of  the  Supreme  Court. 

By  Senator  Wager.  The  paper  in  question 
in  this  suit  was  turned  out  to  the  plaintiff  in 
payment  of  advances  made  by  him  to  the  man- 
ufacturers. The  transaction  was  valid  as  be- 
tween the  parties  to  it,  and  passed  the  title  of 
the  property  to  the  plaintiff,  who,  as  regards 
the  Saugerties  Co.,  had  a  right  to  maintain  an 
action  against  anyone  who  should  interfere 
with  it.  It  having  been  delivered  to  the  de- 
fendant under  a  contract  made  with  that  Co., 
without  disclosing  the  ownership.does  not  take 
away  the  plaintiff's  right  to  maintain  his  ac- 
tion for  its  recovery,  unless  the  fact  of  conceal- 
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ing  its  ownership  from  the  defendant  has  led 
him  to  put  himself  in  a  situation  in  relation  to 
the  Co.  by  which  he  has  sustained  injury,  and 
which  he  would  otherwise  have  avoided. 

It  is  true  he  pretended  that  he  had  purchased 
notes  or  bills  against  the  Co.  with  which  he 
intended  to  pay  for  the  paper  on  its  delivery,  in- 
stead of  performing  the  contract  made  with 
them,  by  giving  his  note  at  six  months.  But 
there  is  no  evidence  in  this  case  that  he  owned 
such  notes  or  bills;  there  is  nothing  except  his 
own  declaration  to  that  effect.  Nor  is  it  clear 
that  had  he  then  owned  the  notes  or  bills  of  the 
Co.  that  he  would  have  the  right  to  urge  the  pos- 
session of  them  as  a  justification  of  his  conduct 
668*]  in  'refusing  to  perform  the  contract. 
The  Co.  had  a  right  to  insist  upon  a  perform- 
ance of  the  contract  as  a  condition  to  the  com- 
plete and  absolute  delivery  of  the  paper;  and 
had  he  thus  performed  by  giving  his  note  at 
six  months,  that  note  might  have  been  trans- 
ferred before  maturity  to  a  bona  fide  purchaser 
so  as  to  defeat  any  set  off  of  the  bills  or  notes 
of  the  Co.  in  -the  hands  of  the  defendant.  I 
am,  therefore,  of  opinion  that  he  could  not, 
even  as  against  the  Saugerties  Co.,  have  legally 
set  up  this  defense  to  an  action  ;  and  if  he 
could  not  have  defended  as  against  them,  it  is 
clear  that  he  cannot  do  so  as  to  the  plaintiff,  in 
whom  the  title  of  the  property  had  vested 
some  days  prior  to  its  delivery,  by  a  valid  sale 
made  by  the  Co. 

Then,  for  the  purpose  of  deciding  this  cause, 
we  may  regard  this  action-  as  having  been  in- 
stituted in  the  names  of  the  persons  constitut- 
ing the  Saugerties  Co.,  though  I.  think  the 
right  of  the  plaintiff,  under  the  circumstances, 
somewhat  stronger  than  theirs.  If  they  could 
have  sustained  an  action,  there  can  be  no  doubt 
that  the  judgment  below  should  be  reversed. 

The  contract  was  for  the  delivery  of  a  cer- 
tain quantity  of  paper,  for  which  the  defend- 
ant was  to  give  his  note  at  six  months.  No 
time  is  specified  in  the  contract  when  the  note 
was  to  be  given.  The  giving  of  the  notes, and 
the  delivery  of  the  paper  are,  consequently, 
simultaneous  acts.  The  giving  of  the  note  on 
the  delivery  was,  therefore,  a  condition  of  the 
sale  ;  and  the  delivery  of  the  paper  was  condi- 
tional, not  absolute,  unless  there  was  a  waiver 
of  the  note  at  the  time  of  the  delivery,  by  giv- 
ing up  the  possession  and  control  of  the  prop- 
erty 'and  omitting  to  require  the  note.  In 
Chapman  v.  Lathrop,  6  Cow.,  110,  it  was  de- 
cided "  that  where  goods  are  sold  to  be  paid 
for  in  cash,  no  time  being  agreed  on  for  pay- 
ment, both  the  delivery  and  payment  are  si- 
multaneous acts,  and  the  vendor  may  refuse  to 
deliver  without  actual  payment,  the  latter  be- 
ing a  condition  of  the  sale."  There  the  goods 
were  delivered  without  exacting  payment  at 
the  time.  The  next  day  the  vendee's  clerk 
called  to  pay  for  them,  and  offered  a  note  in 
dorsed  by  the  vendors  and  properly  protested, 
and  proposed  to  pay  the  balance  in  cash.  The 
669*]  'vendors  refused  to  receive  the  notd  ; 
and  about  a  fortnight  after,  demanded  the 
property  of  the  vendee.  The  court  held  that 
the  property  having  been  delivered  to  the  pur- 
chaser without  any  fraudulent  contrivance  on 
his  part  to  obtain  possession,  the  vendor,  un- 
der the  circumstances,  had  waived  the  condi- 
tion and  the  property  passed  to  the  vendee.  It 
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however  decides  the  point,  that  the  delivery 
and  payment  are  simultaneous  acts,  and  that 
payment  unless  waived  is  a  condition  to  the 
passing  of  the  title.  Vide,  also,  Haggerti/  \. 
Palmer,  6  Johns.  Ch.,  487:  Palmer  v.  Hand, 
13  Johns.,  434  ;  Keeler  v.  Field,  1  Paige,  812. 
In  Haggerty  v.  Palmer  goods  were  sold  at 
auction  to  be  paid  for  m  approved  indorsed 
notes  at  four  and  six  months;  and  it  was  shown 
to  be  the  usage  in  the  City  of  N.  Y.,  where  the 
goods  were  sold,  to  deliver  them  to  the  buyer 
when  called  for,  and  for  the  vendors  after- 
wards to  send  for  the  notes.  The  vendee,  aft 
er  he  had  received  the  goods,  before  he  was 
called  on  for  the  notes  according  to  the  terms 
of  the  sale,  stopped  payment  and  assigned  the 
goods  to  pay  favored  creditors.  Held,  "that 
the  delivery  of  the  goods  was  conditional,  and 
the  vendee  a  trustee  for  them  until  the  notes 
were  delivered."  In  Keeler  v.  Field,  where  a 
merchant  contracted  for  goods,  the  price  to  be 
secured  by  his  notes  indorsed  by  B.  &  C.,  and 
where  the  goods  in  the  mean  time  were  for- 
warded to  his  residence,  it  was  held  "  that  the 
property  was  not  changed  until  the  delivery  of 
the  notes."  In  Palmer  v.  Hand,  it  was  decided 
"that  where  goods  are  sold  to  be  paid  for 
on  delivery,  if  on  the  delivery  being  com- 
pleted, the  vendee  refuses  to  pay  for  them,  the 
vendor  has  a  lien  for  the  price,  and  may  re- 
sume the  possession  of  the  goods."  It  was 
contended  on  the  argument,  that  the  doctrine 
of  the  above  cases,  and  especially  that  of  llny- 
gerty  v.  Palmer  was  overruled  by  this  court, 
in  the  case  of  Furniss  v.  Hone,  8  Wend.,  247. 
On  an  examination  of  that  case  it  will  be 
found,  that  the  decision  turned  upon  the  ground 
that  the  defendant  in  his  answer  denied  the 
terms  upon  which  the  goods  were  alleged  in 
the  bill  to  have  been  delivered,  and  averred 
that  the  goods  were  bought  under  a  special 
agreement  which  did  not  require  them  to 
*be  paid  for  on  delivery.  The  case  [*67O 
being  heard  upon  bill  and  answer  without 
proofs,  the  answer  was  held  conclusive.  The 
case  of  Lupin  v.  Marie,  6  Wend. ,  77,  decided 
in  this  court,  though  not  directly  in  point, sup- 
ports the  doctrine  that  where  notes  are  to 
be  given  on  the  sale  of  goods,  if  the  giving  of 
them  be  not  waived  by  the  vendor,  the  title  to 
the  goods  does  not  vest  in  the  vendee.  The  ex- 
tent of  the  doctrine  as  contained  in  the  cases 
of  Palmer  v.  Hand  and  Haggerty  v.  Palmer, 
was  somewhat  doubted  by  Mr.  J.  Cowen,  in  a 
note  made  by  him  as  reporter  to  the  case  of 
Chapman  v.  Lathrop,  6  Cow.,  115  ;  and  his 
doubts  were  principally  based  upon  the  case 
of  Conyers  v.  Ennis,  decided  by  Story,  J. ,  in 
2  Mas.,  236.  In  that  case  Judge  Story  doubts 
whether  the  vendor  has  at  any  time  the  right 
to  stop  or  reclaim  his  property  except  when  it 
is  strictly  in  transit ;  and  he  comments  with 
some  considerable  severity  upon  the  remarks 
made  by  Ld.  Hardwicke,  in  Snee  v.  Prescot,  1 
Atk.,245,  in  which  his  Lordship  says:  "though 
goods  are  even  delivered  to  the  principle,  I 
could  never  see  any  substantial  reason  why  the 
original  proprietor,  who  never  received  a  far- 
thing, should  be  obliged  to  quit  all  claim  to 
them  and  come  in  as  a  creditor  only,  for  a 
shilling  perhaps  in  the  pound,  unless  the  law 
goes  upon  the  general  credit  the  bankrupt  has 
gained  by  having  them  in  his  custody."  It 
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may  be  that  the  doctrine  to  the  extent  laid 
down  in  the  cases  referred  to  in  the  note  above 
alluded  to,  would  be  dangerous,  but  it  has 
never  been  overruled  by  this  court ;  and  as  it 
would  in  most  cases  promote  the  ends  of  jus- 
tice. I  cannot  but  yield  it  my  assent.  If  it  may 
be  considered  as  modified  at  all  by  decisions 
in  other  cases,  it  has  been  modified  only  to  this 
extent :  that  the  property  shall  be  considered 
as  passing,  whenever,  from  the  circumstances 
proved,  the  party  might  be  considered  as  trust- 
ing to  the  ability  and  readiness  of  the  vendee 
to  perform  the  agreement  on  his  part.and  had, 
therefore,  waived  his  right  to  insist  upon  strict 
payment  or  performance  on  the  part  of  the 
vendee,  as  a  condition  to  passing  the  title. 

I  think  the  court  below  mistaken  in  suppos- 
ing the  first  parcel  of  paper  to  be  delivered  ab- 
671*]  solutely  to  the  defendant,  *without 
any  condition  whatever.  It  is  true,  it  was  de- 
livered under  the  contract  made  with  the  man- 
ufacturers; yet,  by  that  contract,  the  defend- 
ant was  to  give  his  note  for  it  at  six  months. 
By  the  contract,  the  parties  evidently  contem- 
plated that  the  whole  paper  would  be  delivered 
at  the  same  time,  and  the  note  thereupon  exe- 
cuted by  the  defendant.  The  paper  having 
been  delivered  in  parcels,  the  defendant  had 
no  right  to  require  that  the  first  parcel  should 
be  considered  as  delivered,  absolutely,  until 
the  whole  should  be  ready  for  delivery,  and  he 
be  prepared  to  perform  the  contract  on  his  part. 
Beach,  one  of  the  Saugerties  Co.,  attended  at 
the  delivery  of  the  paper  in  question  for  the 
plaintiff,  and  before  it  was  all  delivered,  asked 
the  defendant  for  his  note  for  the  parcel,  to 
which  he  answered,  "  that  he  would  give  his 
note  for  the  whole  when  the  remainder  was 
brought,  and  the  parcel  now  delivered  could 
remain  till  then."  I  think  this  conversation  be- 
tween Beach  and  the  defendant,  shows  that 
the  owner  did  not  intend  to  part  with  his  right 
and  control  over  the  property  by  delivery  un 
til  the  note  was  given;  and  such  is  the  fair  con- 
struction of  the  language  used.  The  defendant 
said,  in  substance,  although  you  have  put  this 
property  into  my  store,  under  a  contract  for 
the  delivery  of  a  larger  quantity,  you  need  not 
be  considered  as  parting  with  the  ownership, 
until  the  remainder  shall  arrive,  and  I  be 
ready  to  perform  the  contract,  by  giving  my 
note  for  the  whole  ;  but  the  parcel  now  deliv- 
ered may  remain  here  till  then  your  property. 

The  property  remained  in  the  plaintiff  until 
the  delivery  of  the  second  parcel,  subject  to 
become  the  absolute  property  of  the  defend- 
ant, upon  his  giving  his  note,  according  to  the 
terms  of  his  contract.  It  was,  then, a  condition- 
al delivery;  the  condition  of  which  never  hav- 
ing been  performed,  the  right  to  control  the 
property  was  in  the  plaintiff,  at  the  time  the 
defendant  refused  his  note  on  the  delivery  of 
the  last  lot.  There  was  nothing  in  the  conduct  of 
the  parties  on  the  delivery  of  the  last  lot,  which 
showed  that  the  vendor  intended  to  part  with 
the  title  to  the  property,  and  trust  to  the  good 
faith  of  the  defendant  to  perform  his  contract. 
On  the  contrary,  while  the1  paper  was  in  the 
672*]  act  of  being  *delivered,  Beach  de- 
manded the  note  for  the  whole,  of  the  defend- 
ant, who  endeavored  to  put  him  off  till  morn- 
ing, under  pretense  that  he'wasthen  engaged, 
and  could  not  attend  to  it,  but  evidently  with 
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a  view  to  have  the  delivery  completed,  and  the 
vendor  trust  to  his  promise  to  give  the  note  in 
the  morning.  He  then  endeavored  to  persuade 
Beach  to  go  away,  and  call  again  in  15  min- 
utes, which  he  declined,  and  urged  an  imme- 
diate settlement.  As  soon  as  the  paper  was  all 
put  into  the  store,  and  while  Beach  was  urg- 
ing the  defendant  to  give  his  note,  he  declined 
upon  the  pretense  of  having  notes  or  bills 
against  the  Saugerties  Co.  I  cannot  see  any- 
thing in  the  conduct  of  Beach,  who  acted  as 
the  agent  for  the  vendor,  evincing  an  inten- 
tion to  part  with  his  control  over  the  property 
until  the  note  was  given.  The  plaintiff,  there- 
fore, had  a  right  to  an  action  for  the  last  de- 
livered parcel,  upon  the  ground  that  he  had 
never  parted  with  the  possession,  except  upon 
condition  that  the  note  should  be  given  at  the 
same  time.  If  he  could  maintain  an  action  for 
the  last  parcel,  there  can  be  no  good  reason 
why  he  should  not  be  able  to  recover  for  the 
first  also.  Its  conditional  delivery  was  to  be- 
come absolute  only  on  the  giving  the  note  for 
the  whole. 

It  was  suggested  on  the  argument  by  the 
Chancellor, that  the  delivery  of  both  parcels  un- 
der the  contract  was  an  entire  transaction, and 
that  the  plaintiff  could  not  split  up  his  cause 
of  action  and  make  two  suits  of  it.  This  sug- 
gestion is  correct ;  and  if  the  defendant  had 
taken  advantage  of  the  objection  in  the  proper 
manner,  he  might  have  availed  himself  of  it  in 
his  defense.  But  to  make  it  available.he  should 
have  pleaded  the  recovery  for  the  other  parcel 
in  bar  of  the  present  action.  He  cannot,  under 
the  general  issue,  avail  himself  of  this  defense. 

Some  doubts  were  suggested  in  the  opinion 
of  the  court  below,in  relation  to  sustaining  this 
peculiar  form  of  action,  whatever  might  have 
been  the  plaintiff's  right  to  recover  the  value 
of  the  property.  From  an  examination  of  the 
provisions  of  the  Revised  Statutes,  relative  to 
the  action  of  replevin,  I  think  this  action  well 
brought.  The  action  lies  *f or  a  wrong-  [*673 
ful  detention.as  well  as  for  a  wrongful  taking. 
2C.  S.,  522. 

The  judge  erred  in  directing  the  plaintiff  to- 
be  nonsuited.  I  am,  therefore,  of  opinion  that 
the  judgment  below  should  be  reversed,  and 
that  a  venire  de  novo  should  be  awarded. 

The  Chancellor  delivered  an  opinion  for 
an  affirmance  of  the  judgment  of  the  Supreme 
Court,  but  the  reporter  not  having  received  a 
copy  of  the  opinion, is  not  able  to  give  it  to  the 
profession. 

Upon  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows  : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate  (Hon.  John  TRACY),  and  Senators  Dick- 
inson, Downing,  Edwards,  Hull,  Hunter,  Lacy, 
Laicyer,  E.  P.  Livingston,  H.  A.  Livingston, 
Loomis,  Skinner,  Spi'aker,  Van  Dyck,  Wager — 15. 

In  the  negative — The  CnANCELLOR.and  Sen- 
ators Beckwith,  Lee,  Maynard,  Verplanck,  Willes 
—6. 

Whereupon,  the judgment  of the  Supreme  Court 
was  reversed,  and  a  venire  de  novo  directed  to  be 


Cited  in— 23  Wend.,  373;  1  Denio,  573;  3  Sandf.  Ch., 
591 ;  5  N.  Y.,  46 :  84  N.  Y.,  127 ;  91  N.  Y.,  349;  25 Barb., 
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9*]  *THE  PEOPLE,   ex  rel.   EBENEZER  P. 
UPHAM, 

V. 

ROBERTSON  WHITESIDE. 

Quo  Warranto — Election  of  Officers  by  Two  Dis- 
tinct Bodies —  Validity  of  Election — Removal  of 
Officers. 

Where  the  power  of  appointment  of  a  certain  class 
of  officers  is  given  by  law  to  two  distinct  bodies,  who 
are  required  to  assemble  in  separate  chambers  and 
make  separate  nominations  and  then  to  meet  to- 
gether and  compare  the  nominations  made,  and  on 
disagreement  to  proceed  to  an  election  by  joint  bal- 
lot ;  no  election  is  valid  unless  both  bodies  assent  to 
go  into  joint  meeting  for  that  purpose  and  actually 
attend. 

Nor  is  the  removal  of  an  officer  valid  unless  there 
be  a  like  assent  and  attendance,  although  one  of  the 
bodies  refuse  to  go  into  joint  meeting  after  due  no- 
tice given  to  them  for  that  purpose. 

Citations— 1  R.  S.,  109,  sec.  29 :  114,  sec.  13 ;  367,  sec. 
5 ;  2  R.  S.,  sec.  27  ;  Laws,  1836. 700,  sees.  2,  3, 4 ;  9  Barn. 
&  C.,  851,  648 ;  7  Cow.,  526,  n.,  530,  n. ;  9  Wend.,  17 ; 
Willes,  215 ;  1  Bos.  &  P..  229  ;  1  Maule  &  S.,  141 ;  8 
East,  389. 

TNFORMATION  in  the  nature  of  a  quowar- 
-L  ranto.  The  Attorney -General,  on  the  rela- 
tion of  E.  P.  Upham,  filed  an  information  al- 
leging that  the  defendant  had  usurped, intruded 
into  and  unlawfully  held  the  office  of  Treas- 
urer of  the  County  of  Chautauqua;  and  that 
the  relator  was  rightfully  entitled  to  the  office. 
The  defendant  pleaded  that  at  a  meeting  of 
the  judges  of  the  Court  of  C.  P.  and  Board  of 
Supervisors  of  the  county,  held  Nov.  14, 1838, 
1O*]  *the  office  of  Treasurer  of  the  county 
having  become  vacant  by  the  removal  of  the 
relator  the  former  Treasurer  of  the  county,  he, 
the  defendant,  was  duly  appointed  Treasurer 
of  the  county;  that  he  gave  the  necessary  bond 
with  sureties,  was  duly  admitted  into  the  of- 
fice of  Treasurer;  by  virtue  of  which  premises, 
he  uses  and  exercises  the  office  and  enjoys  all 
the  privileges  appertaining  thereto,  as  it  is  law- 
ful for  him  to  do;  traversing  the  usurpation. 
The  Atty-Gen.  replied,  denying  the  removal  of 
the  relator  and  the  appointment  of  the  defend- 
ant, as  alleged  in  the  plea. 

The  issue  thus  joined  was  tried  at  the  Chau- 
tauqua Circuit  in  July,  1839,  before  the  Hon. 
Nathan  Dayton,  one  of  the  Circuit  Judges.  The 
jury  found  a  special  verdict;  in  which  they 
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say,  that  Nov.  13,  1838,  the  first  day  of  the  an- 
nual meeting  of  the  Supervisors  of  the  County 
of  Chautauqua,  at  the  Supervisors'  room  in  the 
court-house,  in  said  county,  the  following  res- 
olution was  passed  by  the  Board  of  Supervis- 
ors, to  wit:  "Resolved,  that  the  Hon.  Judges 
of  the  County  Courts  be  requested  to  meet  the 
Board  of  Supervisors,  and  form  a  joint  meet- 
ing for  the  purpose  of  taking  into  considera- 
tion the  propriety  of  removing  the  County 
Treasurer,  at  five  o'clock  this  evening;"  that  a 
copy  of  the  resolution  was  served  upon  each 
of  the  judges,  then  at  Mayville,  on  the  same 
day  between  2  and  4  o'clock  P.  M. ;  that  the 
usual  place  of  holding  the  joint  meetings  of 
the  judges  and  supervisors  is  in  the  super- 
visors' room;  that  at  the  time  appointed  for 
such  meeting  the  supervisors  were  present  at 
the  usual  place  of  meeting,  and  remained  there 
from  15  to  30  minutes,  but  the  judges  did  not 
meet  with  them.  On  the  same  day  notices  were 
reciprocally  given  by  the  judges  and  supervis- 
ors to  meet  in  joint  meeting  at  9  o'clock  the 
next  morning  for  the  purpose  of  comparing 
nominations;  that  about  9  o'clock  the  next 
morning  the  judges  went  into  the  supervisors' 
room,  the  supervisors  being  then  in  session, 
and  declared  themselves  in  readiness  to  com- 
pare nominations.  Thereupon  a  motion  was 
made  and  carried  to  go  into  joint  meeting,  and 
Odin  Benedict,  one  of  the  supervisors,  was 
chosen  chairman  of  the  joint  meeting.  Will- 
iam Rice,  one  of  the  supervisors,  then  made  a 
motion  to  *proceed  to  the  removal  of  E.  [*  1 1 
P.  Upham  from  the  office  of  County  Treasurer, 
and  the  resolution  was  immediately  adopted. 
The  judges,  as  soon  as  the  motion  was  made, 
started  to  leave  the  room  and  were  going  out; 
when  the  motion  was  taken  the  first  judge  re- 
marked, as  they  were  going,  that  they  did  not 
come  for  that  purpose.  The  chairman  imme- 
diately called  for  the  ballots,  which  were  hand- 
ed in,  and  on  counting  them  there  were  19  for 
the  removal,  3  against  the  removal,  and  1  not 
against  the  removal;  whereupon  E.  P.  Upham 
was  declared  by  the  chairman  to  be  duly  re- 
moved from  the  office  of  County  Treasurer. 
The  judges  did  not  vote,  nor  were  they  pres- 
ent when  the  ballots  were  taken;  they  soon  after 
returned  and  proceeded  to  compare  nomina- 
tions for  commissioners  of  deeds  and  superin- 
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tendents  of  the  poor.  While  engaged  in  this 
business  one  of  the  supervisors  moved  that 
a  notice  be  read  to  the  judges.  The  first  judge 
inquired  whether  the  notice  related  to  the 
business  before  them.  The  supervisor  replied 
that  the  notice  would  show.  Another  super- 
visor said  that  the  notice  did  not  relate  to  the 
business  before  them.  The  motion  to  read 
the  notice  was  put  and  carried,  and  the  notice 
was  thereupon  read  by  the  clerk,  the  purport 
of  which  was  to  inform  the  judges  that  the  of- 
fice of  County  Treasurer  was  vacant  and  in- 
viting them  to  meet  in  joint  meeting  at  2 
o'clock  P.  M.  to  make  an  appointment.  While 
the  clerk  was  reading  the  notice  the  judges  left 
the  room  and  did  not  return  again  till  after- 
noon. Thereupon  a  motion  was  made  and  car- 
ried to  adjourn  the  joint  meeting  till  2  o'clock 
in  the  afternoon,  and  the  supervisors  resumed 
tlic-ir  business  as  a  separate  Board  and  nomi- 
nated Robertson  Whiteside  as  Treasurer.  About 
2  o'clock  in  the  afternoon  three  of  the  judges 
and  the  supervisors  went  into  joint  meeting 
again  and  proceeded  to  complete  the  appoint- 
ment of  superintendents  of  the  poor,  which 
had  been  left  unfinished  in  the  forenoon.  When 
this  was  done  Samuel  Barrett,  one  of  the  su- 
per visors,  made  a  motion  that  the  meeting  pro- 
ceed to  the  appointment  of  County  Treasurer, 
which  was  carried  ;  and  thereupon  O.  Bene- 
dict, chairman,  announced  Robertson  White- 
side  as  the  candidate  for  the  supervisors,  and 
1 2*]  inquired  *of  the  judges  if  they  had  made 
a  nomination.  Thomas  B.  Campbell,  one  of 
the  judges,  replied  that  they  had  made  none  ; 
and  remarked  further,  that  they  would  have 
nothing  to  do  with  the  appointment  of  County 
Treasurer.  The  ballot  was  then  taken  and  re- 
sulted in  a  large  majority  of  the  votes  giv- 
en for  Robertson  Whiteside,  the  defendant. 
Whereupon  he  was  declared  to  be  duly  ap- 
pointed. As  soon  as  the  balloting  was  about 
to  commence,  the  judges  left  the  room  and  did 
not  return.  The  supervisors  and  judges  were 
all  called  upon  to  vote;  the  judges  did  not  an- 
swer to  the  call,  and  did  not  vote.  A  certificate 
of  appointment  was  thereupon  made  out  and 
signed  by  the  chairman  of  the  Board  of  Super- 
visors, and  presented  to  the  senior  judge  to 
sign  (the  first  judge  having  gone  home)  who 
refused  to  sign  it.  The  certificate  was  after- 
wards presented  to  the  first  judge  who  also  re- 
fused to  sign  it.  Thereupon  the  certificate  was 
filed  in  the  office  of  the  county  clerk,  and  Rob- 
ertson Whiteside  executed  the  requisite  bond 
with  sureties  duly  approved  according  to  the 
statute,  and  took  and  subscribed  the  requisite 
oath,  which  were  both  duly  filed  in  the  office 
of  the  county  clerk.  On  the  first  day  of  the 
meeting,  the  judges  in  their  room,  resolved 
not  to  remove  the  County  Treasurer,  and  to 
take  no  part  in  any  proceedings  for  the  pur- 
pose; and  the  Board  of  Supervisors  were  re- 
peatedly apprised  of  their  determination.  The 
special  verdict  then  concluded  in  the  usual 
form. 

Mr.  S.  Stevens,  for  the  relator.  The  de- 
fendant was  not  duly  appointed.  The  appoint- 
ing power  consisted  of  two  distinct  Boards  : 
the  judges  of  the  County  Courts  and  the  Board 
of  Supervisors  holding  their  meetings  in  sepa- 
rate chambers,  but  required  to  assemble  in  joint 
meeting  for  the  purpose  of  making  appoint- 
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ments  ;  thus  constituting  two  integral  parts  of 
the  appointing  power  ;  neither  of  which  could 
act  unless  both  concurred  to  assemble  in  joint 
meeting,  for  without  such  joint  meeting  no  ap- 
pointments could  be  made.  The  statute  direct 
ed  that  nominations  should  be  separately  made 
by  the  two  Boards,  and  then  the  two  Boards 
were  required  to  meet  and  compare  their  nom- 
inations. If  the  nominations  *agreed,  [*13 
the  person  on  whom  they  agreed  must  be  ap- 
pointed ;  but  if  the  Boards  disagreed  in  their 
nominations,  they  were  required  immediately 
to  proceed  and  elect  a  treasurer  by  joint  ballot. 
1  R.  S.,  109,  110,  and  Stat.,  1806,  p.  700,  sec. 
1.  No  appointment  could  be  made  except 
when  the  two  Boards  were  assembled  together 
for  the  purpose  of  making  an  appointment 
either  by  carrying  into  effect  nominations  sep- 
arately made,  in  which  they  agreed,  or  by 
electing  by  joint  ballot  the  person  to  be  ap- 
pointed. If  either  Board  refused  to  meet  the 
other,  no  appointment  could  be  made  ,  as  nei- 
ther separately  had  the  power  to  make  an  ap 
pointment.  Here  there  was  not  a  joint  meeting 
for  the  purpose  of  comparing  nominations  of 
a  County  Treasurer.  The  judges  had  not  made 
any  nomination,  and  though  they  met  the  Su- 
pervisors it  was  for  a  purpose  other  than  that 
of  appointing  a  County  Treasurer.  They  had 
resolved  not  to  have  anything  to  do  in  the  mat- 
ter, and  had  so  informed  the  Supervisors.  A 
meeting  of  the  two  Boards  for  one  purpose 
could  not,  without  the  assent  of  each,  be  con- 
verted into  a  meeting  for  another  and  distinct 
purpose.  11  East,  85  or  87,  n.  Even  where 
there  is  a  joint  meeting  of  bodies  forming  dis- 
tinct and  integral  parts  of  a  legal  existence  cre- 
ated by  law  for  certain  specified  purposes,  and 
such  meeting  be  held  with  the  assent  of  all,  if 
one  of  the  bodies  withdraw  the  other  loses  all 
jurisdiction  over  the  subject-matter,  although 
the  withdrawal  be  wrongful  and  unlawful.  6 
T.  R.,  268,  280;  8 East,  389;  2  Maule&  S.,141. 
Even  a  corporation  becomes  defunct, where  an 
integral  part  no  longer  exists.  The  case.  Ex 
parie  Humphrey,  10  Wend.,  612,  does  not  im- 
pugn this  doctrine.  There  the  two  Boards  were 
in  joint  meeting  :  one  having  made  a  nomina- 
tion, and  the  other  having  refused  to  do  so, and 
an  election  made  by  a  majority  of  the  two 
Boards  by  joint  ballot,  was  held  good. 

Mr.  A.  Taber,  for  the  defendant.  Form- 
erly a  County  Treasurer  was  appointed  by  the 
Board  of  Supervisors  of  each  county  in  the 
State,  and  he  held  his  office  during  the  pleasure 
*of  the  Board.  1  R.  S..  114,  sec.  13.  Sub-  [*14 
sequently  a  statute  was  passed  that  whenever 
a  vacancy  should  happen  in  the  office  of  Coun- 
ty Treasurer,  the  office  should  be  filled  in  the 
manner  provided  by  law  for  the  appointment 
of  commissioners  of  deeds.  Stat.,  1836,  p.  700. 
That  manner  was, that  the  appointment  should 
be  made  by  the  judges  of  the  County  Courts  and 
by  the  Board  of  Supervisors, upon  nominations 
separately  made  by  the  two  Boards.and  in  other 
respects  complying  with  the  requirements  of 
the  statute.  1  R.  S.,  109,  sec.  29.  In  conse- 
quence of  the  refusal  of  the  Board  of  Super- 
visors of  Monroe  Co.  to  make  a  nomination  of 
County  Superintendents,  see  10  Wend.,  612, 
an  Act  was  passed  by  the  Legislature  author- 
izing an  election  to  be  held  where  one  of  the 
Boards  failed  or  refused  to  nominate.  Stat, 
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1837,  p.  504.  Upon  those  statutes  the  question 
arises  whether  it  is  in  the  power  of  either 
Board  by  willful  neglect  of  duty  to  prevent 
the  appointment  of  a  County  Treasurer.  In  the 
case  Exparte  Humphrey,  10  Wend.,  (512,  theat- 
tempt  was  made  but  signally  failed,  and  the 
Board  there  in  fault  received  the  well  merited 
rebuke  of  the  Supreme  Court.  The  court  there 
held  that  the  omission  of  the  Supervisors  to 
nominate  County  Superintendents  should  be 
considered  as  a  disagreement  with  the  nomina- 
tion made  by  the  judges,  rendering  a  joint  bal- 
lot necessary  and  proper.  This  was  in  1834,and 
in  1837  the  Act  above  referred  to  was  passed, 
and  thus  a  construction  both  legislative  and 
judicial  was  given  to  the  statutes  upon  this  sub- 
ject. The  conduct  of  the  Supervisors  in  the 
case  Ex  parte  Humphrey,  was  equivalent  to  the 
withdrawal  of  the  judges  in  the  present  case, 
and  if  the  election  in  that  case  was  valid,  then 
should  the  election  in  this  case  be  sustained. 
The  cases  cited  by  the  counsel  for  the  relator 
relative  to  the  rights  and  duties  of  corporations 
aggregate,  it  is  submitted  have  no  application 
to  the  question  before  the  court.  The  Legisla- 
ture in  conferring  the  power  of  appointment 
upon  the  judges  and  supervisors  as  to  certain 
officers,  could  not  have  intended  to  give  one 
Board  a  veto  upon  the  acts  of  the  other. 
15*]  *Mr.  Stevens,  in  reply,  said  he  could 
not  perceive  what  benefit  the  defendant  could 
claim  from  the  Act  of  1837.  It  directs  if  either 
Board  fail  or  refuse  to  nominate, they  shall  im- 
mediately proceed  to  elect  by  joint  ballot.  This 
does  not  render  the  duty  more  imperative  than 
the  former  Act ;  and  consequently,  if  either 
Board  refuses  to  assemble  in  joint  meeting, 
there  can  be  no  joint  ballot.  Whether  they 
will  so  assemble,  especially  when  the  purpose 
of  the  meeting  is  the  removal  of  an  incumbent 
from  mere  party  considerations,  is  a  matter  of 
discretion.  If  such  was  the  fact  here,  moral 
delinquency  is  not  imputable  to  the  Board 
which  refused  to  act. 

By  the  Court,  Nelson,  Ch.  J.  By  the  Re- 
vised Statutes,  Vol.  I.,  p.  114,  sec.  13,  County 
Treasurers  were  to  be  appointed  by  the  Board 
of  Supervisors,  and  they  held  their  offices  dur- 
ing the  pleasure  of  the  Board.  The  subsequent 
Act,Stat.,1836,p.  700, provided, that  whenever  a 
vacancy  happened  in  the  office  of  County  Treas- 
urer, it  should  be  filled  in  the  manner  provided 
by  law  for  the  appointment  of  commissioners 
of  deeds.  That  Act  will  be  found  in  1  R.  S., 
109,  sec.  29.  The  same  Act  of  1836  also  pro- 
vided, sec.  2,  that  the  County  Treasurer  may 
be  removed  by  the  joint  ballot  of  the  judges  of 
the  County  Courts  and  Boards  of  Supervisors, 
at  an  annual  meeting  of  the  latter  ;  and  that  a 
majority  of  the  judges  and  supervisors  present, 
and  voting,  shall  be  necessary  to  do  the  act. 

It  is  conceded  the  relator  was  lawfully  in  of- 
fice Nov.  14,  1838,  when  the  attempt  was  made 
to  remove  him,  and  the  only  material  question 
arising  upon  the  special  verdict  is,  whether  he 
has  been  removed  by  the  competent  authority. 

The  power  is  conferred  upon  the  judges  and 
Board  of  Supervisors  in  joint  ballot.  A  ma- 
jority of  the  latter  body  may  constitute  a  Board, 

1  R/S.,  367,  sec.  5,  but  of  the  former,  there 
may  be  a  doubt  if  all  should  not  be  present. 

2  Id.,  sec.  27.  Individually,  I  am  not  disposed 
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to  regard  this  latter  section  as  conclusive  on 
the  question,  and  the  common  law  as  under- 
stood at  this  day  in  England,  I  think  is  other- 
wise. *See  Blacket  v.  Btizard,  9  Barn.  &  [*16 
C.,  851  and  648;  7  Cow.,  526,  n.,  and  cases 
cited  ;  9  Wend.,  17;  Willes,  215.  By  that  sec- 
tion, a  power  of  a  public  nature  conferred  upon 
three  or  more  persons,  may  be  executed  by  a 
majority  present  and  acting.  Our  cases,'  or 
rather  dicta,  seem  to  have  followed  a  sugges- 
tion in  Grindley  v.  Barker,  1  Bos.  &  P. ,  229, 
which  gives  countenance  to  the  idea  that  all 
must  be  present,  and  then  a  majority  may  act. 
The  revisers  obviously  had  this  rule  in  their 
mind  in  drafting  the  section — the  object  of 
which  was,  as  they  avow,  to  conform  the  rule 
governing  the  execution  of  an  authority  for  a 
private  purpose,  to  the  one  supposed  to  exist 
respecting  an  authority  of  a  general  and  public 
nature.  They  did  not  intend  to  alter  the  latter 
rule,  but,I  think.they  mistook  it  as  understood 
in  England  at  the  time,  and  it  has  never  been 
otherwise  determined  in  this  State.  I  do  not 
intend,  however,  to  discuss  the  point  here,  as 
the  question  does  not  arise  on  the  removal  of 
Upham,  the  only  one  I  shall  examine  ;  it  does 
on  the  appointment  of  Whiteside. 

Was  the  relator  removed  by  competent  au- 
thority? The  judges,  it  is  certain,  did  not  par- 
ticipate in  the  act;  on  the  contrary,  they  ex- 
pressly resolved  otherwise  at  their  chambers, 
and  so  advised  the  supervisors.  When  the 
latter  attempted  to  force  them  into  a  vote  in 
spite  of  their  resolution,  they  left  the  room, and 
refused  to  ballot;  the  supervisors  alone  acted 
in  the  matter.  It  is,  I  think,  impossible  to 
sanction  such  an  execution  of  the  power;  it 
would  be  legalizing  a  mere  mockery  of  the 
statute. 

The  motives  of  the  respective  Boards  we  do 
not  inquire  into;  the  question  of  authority 
cannot  depend  upon  what  they  may  have  been. 
Nor  have  we  any  evidence  before  us  by  which 
we  are  enabled  to  determine  which  was  right. 
The  removal  was  not  for  cause,  as  provided 
for  in  the  Act  of  1836,  sees.  3,  4,  but  at  pleas- 
ure, and  must  be  at  the  pleasure  of  both  bodies: 
the  concurrence  of  the  one  body  by  meeting  in 
joint  ballot  is  as  essential  as  that  of  the  other. 
Could  the  judges  have  made  a  removal  after 
the  supervisors  had  refused  to  act,  and  left 
them?  No  one,  I  think,  will  pretend  they 
could;  and  yet  the  argument  is  equally  as  strong 
in  favor  of  such  an  execution  of  the  power,  as 
in  the  case  before  us. 

*In  the  analogous  case  of  powers  con-  f*l  7 
ferred  upon  corporations  aggregate,  consisting 
of  several  distinct  parts,  called  integral  parts, 
and  where  the  concurrence  of  each  is  esseu 
tial,  even  if  one  of  the  parts  is  improperly  ab- 
sent, the  acts  of  the  remaining  body  are  nuga- 
tory. 1  Maule  &  S.,  141;  8  East,  389;  7  Cow., 
530,  n.  This  is  a  much  stronger  application 
of  the  rule  than  in  the  case  before  us,  because 
here  it  cannot  be  said  that  the  judges  acted  im- 
properly, as  they  had  the  same  right  to  deter- 
mine as  to  the  necessity  or  expediency  of  the 
removal,  as  their  associate  body;  the  statute 
having  conferred  upon  each  equal  concurrent 
powers  in  this  respect. 

If  anything  further  was  necessary  to  confirm 
the  above  view  of  the  statute,  we  might  refer 
to  the  last  clause  of  the  2d  section  of  the  Act 
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of  1836,  which  requires  that  a  majority  of  the 
jml.nes  and  supervisors  present  and  voting, 
shall  be  essential  to  the  removal.  The  Act  is 
doubly  explicit.  It  not  only  confers  the  power 
upon  the  two  bodies  in  joint  ballot,  but  a  ma- 

eirity  of  each  must  be  present  and  voting, 
ere  the  judges  were  not  present,  nor  did  they 

YOU'. 

The  argument  for  the  defendant  goes  the 
length  of  maintaining  against  the  terms  and 
whole  scope  of  the  Act,  that  each  integral  part 
of  the  body  upon  whom  the  power  is  conferred 
may  execute  it.  The  supervisors  have  alone 
acted;  if  effectually,  so  may  the  judges  under 
like  circumstances.  Such  an  extraordinary 
result  would  seem  to  require  no  argument  to 
refute  the  premises  from  which  it  must  be 
drawn. 

If  the  removal  was  made  without  authority, 
the  relator  is  still  the  lawful  incumbent,  and 
the  attempt  to  appoint  the  defendant,  of  course, 
failed. 

For  the  above  reasons,  I  am  of  opinion  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  for  plaintiffs, 

Reversed— 26  Wend.,  634. 

Cited  in  -23  Barb.,  309 ;  28  Barb.,  313 ;  2  Abb.  Pr., 
426;  17  Abb.  Pr.,  209. 
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*LIGHTBODY 


THE  NORTH  AMERICAN  INSURANCE 
COMPANY. 

Principal  and  Agent —  Validity  of  Policy  of  In- 
surance Issued  by  an  Agent  out  of  the  Terri- 
tory for  Which  he  is  Agent — Evidence — Facts  to 
Pat  Assured  on  Inquiry — Delivery — Relation. 

An  insurance  company  are  bound  by  a  policy  is- 
sued by  an  agent  appointed  to  effect  insurances  for 
a  particular  city  and  its  vicinity,  although  he  insures 
property  at  a  distance  of  100  miles  in  another  city 
for  which  and  its  vicinity  the  company  had  another 
agent,  if  the  agent  issuing  the  policy  claims  to  have 
authority  to  effect  the  insurance,  and  the  fact  of  the 
existence  of  the  other  agency  is  not  brought  home 
to  the  knowledge  of  the  assured. 

If  facts  transpired  on  the  application  for  the  in- 
surance to  put  the  applicant  upon  inquiry  as  to  the 
authority  of  the  agent,  they  should  have  been  sub- 
mitted to  the  jury,  and  cannot  be  urged  on  a  bill  of 
exceptions  in  support  of  a  motion  for  a  new  trial. 

Evidence  that  the  agent  of  the  company  in  the 
place  where  the  buildings  insured  were  situate, 
would  not  have  insured  them  bad  application  been 
made  to  him,  was  held  not  to  be  admissible- 

A  policy  bearing  date  on  the  day  the  premium  is 
paid,  takes  effect  by  relation  from  that  day,  al- 
though not  delivered  until  several  days  afterwards. 

A  delivery  of  a  policy  by  an  agent  is  good,  and 
binding  upon  the  principals  where  the  premium  had 
been  previously  paid,  although  the  assured  had  been 
informed  by  the  principals,  that  they  intended  to 
revoke  the  appointment  of  the  agent,  if  such  deliv- 
ery takes  place  before  revocation  or  knowledge  on 
the  part  or  the  agent  of  the  intent  to  revoke. 

Citations— 4  Cow.,  645;  2  Kent,  Com.,  620;  3 
Cow.,  75. 


NOTB-—  Principal  and  agent— General  and  special 
ayency— Liability  of  Principal. 

There  is  an  imprrrtant  rttotinction  between  general 
aiul  special  agency  as  affecting  the  liability  of  the 
principal.  He  is  liable  for  the  agent's  acts  within 
the  general  scope  of  his  authority  though  contrary 
to  his  private  instructions.  The  authority  of  a  spe- 
cial agent  must  be  strictly  construed.  See  Trades- 
mens'  Bank  v.  Astor.  11  Wend.,  87,  note :  Jeffrey  v. 
Bigelow,  13  Wend.,  518.  note. 
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rPHIS  was  an  action  on  a  policy  of  insurance 
1  tried  at  the  Oneida  Circuit  in  Oct.,  1888, 
before  the  Hon.  Philo  Gridley,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  claimed  that  the  defendants, 
Mar.  80, 1887,  insured  against  fire,  four  wooden 
stores  belonging  to  him,  situate  in  Utica,  for 
the  term  of  one  year,  and  underwrote  the  sum 
of  $2,000;  and  that  on  the  next  day  the  stores 
were  wholly  consumed  by  fire.  The  plaintiff 
produced  a  policy  bearing  date  Mar.  30,  1887, 
signed  by  the  president  and  secretary  of  the 
North  American  Ins.  Co.,  and  purporting  to  be 
countersigned  on  the  same  day  at  Troy,  by  H. 
Z.  Heyner,  Agent.  The  Co.  is  located  in  the 
City  of  N.  Y.,  and  was  formerly  known  by  the 
name  of  "The  Phoenix  Fire  Insurance  Com- 
pany." The  plaintiff  residing  in  Utica  sent  a 
survey  to  R.  J.  Knowlton  residing  in  Troy, 
and  wrote  him  requesting  to  have  insurance 
effected  upon  his  stores,  but  designating  no 
company  in  particular  *in  which  to  effect  [*19 
the  insurance.  Knowlton  on  the  receipt  of  the 
plaintiff's  letter  called  upon  Hayner,  and  in- 
quired if  he  had  authority  to  take  risks  in 
Utica.  Hayner  answered  that  he  thought  he 
had;  upon  which  Knowlton  handed  him  the 
survey.  About  a  week  afterwards  Knowlton 
again  called,  when  Hayner  told  him  that  he 
had  authority  to  make  the  insurance.  Where- 
upon Knowlton  agreed  to  the  terms  proposed 
by  Hayner,  but  not  being  in  funds  at  the  time, 
to  pay  the  premium,  called  Mar.  30,  1837,paid 
the  premium  and  took  a  receipt  in  these  words: 
"Rec'd  of  Samuel  Lightbody  thirty  dollars  as 
a  premium  on  an  insurance  of  his  wooden 
buildings  in  Utica,  for  the  amount  of  two  thou- 
sand dollars— see  survey  in  my  hands,  30th 
March,  1837.  (Signed)  H.  Z.  Hayner,  agent  for 
North  Am.  Ins.  Co.  N.  Y."  When  the  receipt 
was  given,  Hayner  said  he  was  busy  in  court 
and  would  give  the  policy  to  Knowlton  at  a 
future  day.  The  receipt  was  given  late  in  the 
evening  of  Mar.  30,  and  at  about  2  o'clock  in 
the  morning  of  the  next  day  the  fire  broke  out 
in  one  of  the  buildings,  which  consumed  the 
whole  of  them.  The  plaintiff  prepared  and 
forwarded  his  preliminary  proofs  to  Hayner, 
who  received  them  within  ten  days  days  after 
the  fire.  A  few  days  afterwards  the  plaintiff 
called  upon  Hayner  for  the  policy,  who  made 
an  excuse  for  not  delivering  it,  but  told  the 
plaintiff  that  he  would  see  him  in  N.  Y.  and 
there  deliver  it  to  him.  The  policy  had  been 
made  out  previous  to  the  plaintiff's  demand  of 
it.  The  plaintiff  proceeded  to  N.  Y.,  and  Apr. 
21,  called  upon  the  officers  of  the  Co.  for  pay- 
ment of  the  loss,  who  refused  to  pay,  denying 
the  authority  of  Hayner  to  make  an  insurance 
in  Utica.  The  plaintiff  had  two  interviews 
with  the  officers  of  the  Co.  on  that  day,  and  at 
the  second  interview  was  told  that  Hayner's  au- 
thority as  agent  of  the  Co.  had  been  revoked, 
that  if  Hayner  delivered  a  policy  pursuant  to 
his  receipt,  the  Co.  would  not  be  bound  by 
such  delivery,  and  that  a  letter  would  be  sent 
to  him  notifying  him  of  the  revocation  of  his 
power  as  agent — which  letter  was  sent  by  the 
first  mail.  In  the  meantime  Hayner  and  the 
plaintiff  met  in  the  City  of  N.  *Y.,  on  [*2O 
the  same  Apr.  21, when  Hayner  voluntarily  de- 
livered the  policy  to  the  plaintiff  without  any 
solicitation  from  the  latter.  At  this  time  the 
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plaintiff  did  not  inform  Hayner  of  his  powers 
having  been  revoked,  or  of  an  intended  revo- 
cation. The  letter  of  revocation  bears  date  on 
the  22,  but  was  not  received  by  Hayner  until 
Apr.  23.  The  defendants  objected  to  the  read- 
ing in  evidence  of  the  receipt  and  the  policy, 
but  the  objections  were  overruled  and  the  de- 
fendants excepted. 

The  defendants  read  in  evidence  the  letter  of 
appointment  of  H.  Z.  Hayner  as  their  agent ; 
in  it.  they  inform  Mr.  Hayner  that  the  late 
Phoenix  Insurance  Co.  has  been  revived  under 
its  present  name,  that  the  Co.  propose  again 
assuming  country  risks  and  re  establishing  its 
agencies,  and  adding:  "  You  have  been  re-ap- 
pointed an  agent  of  the  Company  for  your 
place  for  effecting  insurances. "  This  letter  bore 
date  in  Oct.,  1836,  and  was  accompanied  by 
a  letter  of  instructions  commencing  in  these 
words:  "For  the  purpose  of  extending  their 
business  in  Troy  and  its  vicinity,  this  Com 
pany  have  appointed  you  their  agent,"  etc. 
The  Co.,  in  those  letters,  in  formed  Hayner  that 
a  package  of  25  policies  signed  by  the  president 
and  secretary,  had  been  prepared  and  would 
be  forwarded  to  him.  On  receiving  this  ap- 
pointment, Hayner  inserted  an  advertisement 
in  two  of  the  public  newspapers  in  Troy, 
announcing  that  he  had  been  appointed  an 
agent  of  the  Co.  to  effect  insurances  on  all 
kinds  of  buildings,  machinery,  merchandise 
and  household  furniture,  in  the  City  of  Troy 
and  its  vicinity.  It,  however,  was  proved  by 
Knowlton  that  he  had  not  seen  the  letter  of  ap- 
pointment, the  instructions  or  the  advertise- 
ment, and  that  he  called  upon  Hayner  to  effect 
the  insurance  in  consequence  of  seeing  the 
words,  on  a  label  upon  the  door  of  his  office, 
inscribed  "Phoenix  Fire  Insurance  Company." 
The  defendants  also  proved  that  they  had  an 
agency  for  the  City  of  Utica  and  its  vicinity, 
in  the  month  of  Mar.,  1837,  that  such  agency 
was  advertised,  but  whether  it  was  known  to 
the  plaintiff  was  not  shown.  The  defendants 
offered  to  prove  that  the  risks  in  the  block  in 
21*]  which  the  plaintiff's  *buildings  were 
situate  were  very  hazardous,  and  that  their 
agent  in  Utica  had  refused  to  insure  buildings 
in  that  block,  which  was  generally  known  in 
Utica  and  among  the  owners  and  occupants  of 
that  block  ;  and  also  offered  to  prove  by  their 
Utica  agent,  that  if  the  plaintiff  had  applied  to 
him  for  insurance  upon  the  buildings  de- 
stroyed, he  would  have  refused  to  take  the  risk; 
which  offers  were  objected  to  and  the  evidence 
refused  to  be  received.  The  defendants  next 
offered  to  prove  by  their  secretary  that  he  had 
read  the  survey  signed  by  the  plaintiff,  that 
he  had  been  in  the  business  of  fire  insurance 
11  years,  and  that  the  risk  in  question  was  a 
special  risk  (which  by  the  letter  of  instructions 
the  agent  had  no  authority  to  take  without  con- 
sulting his  principals),  and  that  the  Co.  would 
not  have  taken  the  risk  had  the  application 
been  made  at  the  principal  office.  This  offer 
was  also  objected  to,  and  the  evidence  rejected. 
The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover,  and  the  jury  accord- 
ingly found  a  verdict  in  his  favor  for  $2, 187.21. 
The  defendants  by  their  counsel  having  ex- 
cepted to  the  charge  of  the  judge,  and  to  the 
various  decisions  made  by  him  as  to  the  recep- 
•tion  and  rejection  of  evidence,  obtained  his  sig- 
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nature  to  a  bill  of  exceptions,  and  now  moved 
for  a  new  trial. 

Mr.  W.  C.  Noyes,  for  the  defendants,  in- 
sisted that  his  clients  were  not  bound  by  the 
policy  declared  upon.  Hayner  was  not  author- 
ized to  insure  buildings  in  Utica,  but  was  ex- 
pressly limited  to  Troy  and  its  vicinity  by  his 
appointment  and  letter  of  instructions.  Again; 
the  policy  was  not  available  to  the  plaintiff, 
having  been  received  by  him  after  notice  that 
the  defendants  had  repudiated  the  act  of 
Hayner,  and  that  they  intended  to  revoke  his 
authority.  The  evidence  offered  by  the  de- 
fendants, that  their  agent  in  Utica  had  refused 
to  insure  buildings  in  the  same  block  in  which 
the  plaintiff's  buildings  were  situated,  and 
that  such  fact  was  generally  known,  and 
that  had  application  for  insurance  been  made 
to  such  agent,  it  would  have  been  declined, 
ought  to  have  been  received  ;  it  would  have 
shown  the  mala  fides  of  the  plaintiff  in  apply- 
ing for  insurance  to  the  agent  of  the  de-  [*22 
fendants  at  Troy,  and  also  in  receiving  the 
policy  after  knowledge  that  the  act  of  Hayner 
had  been  disavowed  by  the  defendants.  The 
receipt  for  the  premium  and  the  policy  should 
not  have  been  received  in  evidence. 

Mr.  C.  A.  Mann,  for  the  plaintiff.  The 
contract  of  insurance  was  perfect  on  the  pay- 
ment of  the  premium  Oct.  30,  and  the  subse- 
quent delivery  of  the  policy  related  back  to 
that  day.  Hayner  had  full  power  to  effect  the  in- 
surance. He  is  not  limited  by  his  appointment 
or  letter  of  instructions  to  any  particular  terri- 
tory, and  being  furnished  with  blank  policies, 
signed  by  the  president  and  secretary  of  the 
Co  ,  the  plaintiff  might  well  consider  him  the 
general  agent  of  the  Co.  If  he  has  violated  his 
private  instructions,  third  persons  cannot  be 
affected  thereby.  The  delivery  of  the  policy 
was  previous  to  the  revocation  of  his  power  ; 
indeed  the  policy  may  well  be  considered  as 
having  been  delivered  in  Troy,  at  the  time 
when  the  plaintiff  called  for  it,  and  the  agent 
promised  to  take  it  to  N.  Y.,  and  deliver  it 
there. 

By  the  Court,  Bronson,  /.  Without  in- 
tending to  intimate  any  opinion  on  a  question 
which  may  be  made  between  the  principals 
and  their  agent,  I  shall  assume,  for  all  the 
purposes  of  this  case,  that  the  agent  departed 
from  his  instructions  in  taking  a  risk  at  Utica. 
This  hypothesis  will  not  aid  the  defendants. 
Hayner  was  a  general  agent  for  effecting  in- 
surances on  behalf  of  the  Co.,  and  acted  with- 
in the  general  scope  of  his  authority  in  taking 
this  risk.  Although  he  must  answer  to  his 
principals  for  departing  from  their  private  in- 
structions, he  clearly  bound  them  so  far  as  third 
persons,  dealing  with  him  in  good  faith,  are  con- 
cerned. The  question  is  not  so  much  what  au- 
thority the  agent  had  in  point  of  fact,  as  it  is 
what  powers  third  persons  had  a  right  to  sup- 
pose he  possessed,  judging  from  his  acts  aad 
the  acts  of  his  principals.  Perkins  v.  Ins.  Go.,  4 
Cow.,  645.  This  rule  is  necessary  to  prevent 
fraud,  and  encourage  confidence  in  dealing.  2 
Kent,  Com.,  620.  *It  is  difficult  to  con-  [*23 
ceive  how  the  defendants  could  have  conferred 
a  more  unlimited  authority  upon  the  agent,  so 
far  as  third  persons  are  concerned,  than  they 
did  by  furnishing  him  with  policies  already 
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executed  by  the  officers  of  the  Co.,  and  ready 
to  be  delivered  to  any  one  who  might  wish  lo 
contract,  after  his  name,  the  subject  insured, 
extent  of  the  risk,  and  date  of  the  transac- 
tion had  been  inserted  in  the  contract.  The 
plaintiff  had  a  right  to  believe  that  the  defend- 
ants reposed  unlimited  confidence  in  Hayner 
in  relation  to  the  subject  of  his  agency,  and  it 
would  be  a  monstrous  doctrine  to  hold  that  they 
may  now  discharge  themselves  by  setting  up 
their  private  instructions,  which  were  wholly 
unknown  to  the  plaintiff  when  he  entered  into 
the  contract.  The  rule  is  different  in  relation 
to  a  special  agent — be  cannot  bind  his  prin- 
cipal beyond  the  precise  limit  of  his  author- 
ity. But  Hayner  was  a  general  agent,  acting 
within  the  scope  of  his  powers;  and  if  he  was 
wrong  in  taking  this  risk,  that  is  a  question  to 
be  settled  between  him  and  his  principals. 

The  objection  that  this  was  a  special  risk, 
and  that  Hayner  had  no  authority  to  take  spe- 
cial risks  without  consulting  the  Co.,  depends 
on  the  same  principle  as  the  objection  already 
noticed,  and  requires  no  separate  considera 
tion. 

There  is  no  ground  for  imputing  bad  faith 
to  the  plaintiff,  or  to  his  agent,  Knowlton,  who 
negotiated  the  contract  with  Hayner.  So  far 
as  appears,  the  plaintiff  did  not  know  that  the 
defendants  had  an  agent  in  Utica ;  and  if  he 
had  known  that  fact,  he  did  not  instruct  his 
agent  at  Troy  to  insure  with  the  defendants. 
Knowlton  called  on  Hayner,  because  he  saw 
from  the  sign  on  his  door  that  he  was  an  agent 
for  making  insurance.  He  asked  Hayner  if  he 
had  authority  to  take  risks  in  Utica,  and  the 
agent  answered  he  thought  he  had.  There  was 
nothing  in  this  calculated  to  excite  a  doubt 
concerning  the  extent  of  the  agent's  powers; 
and  besides,  the  counsel  did  not  suggest  on  the 
trial,  as  they  did  on  the  argument,  that  there 
was  enough  to  put  Knowlton  upon  inquiry.  It 
is  too  late  now  to  raise  that  question,  if  there 
was  ever  any  ground  for  making  it. 
24*]  *The  offer  to  prove  that  risks  in  the 
plaintiff's  block  were  very  hazardous,  was  of 
no  manner  of  consequence,  so  long  as  there 
was  no  pretense  that  the  plaintiff  had  either 
misrepresented  the  true  character  of  the  risk, 
or  omitted  anything  which  should  have  been 
stated  in  the  survey  on  which  the  defendants 
acted.  Nor  was  it  a  matter  of  any  moment  that 
the  defendants'  agents  at  Utica  had  refused  to 
take  risks  in  that  block,  and  would  have  re- 
fused this  risk  had  it  been  offered  to  them. 
That  fact  could  prove  nothing  against  the 
plaintiff.  And  had  the  plaintiff  known  that  R. 
&8.,  theagents  at  Utica,  had  refused  to  insure 
other  buildings  in  the  same  block,  which  is 
more  than  the  defendants  offered  to  prove,  that 
would  not  alter  the  case.  Because  other  per- 
sons could  not  obtain  insurance,  it  did  not  fol- 
low that  the  plaintiff  could  not ;  and  if  the 
plaintiff  himself  had  been  refused  by  one  agent 
or  Co.,  it  did  not  preclude  him  from  applying 
to  another.  If  he  was  chargeable  with  no  con- 
cealment or  misrepresentation,  affecting  the 
contract  which  was  made,  it  cannot  be  avoided 
on  the  ground  that  one  or  even  a  dozen  other 
persons  had  refused  to  make  a  similar  contract 
with  him. 

The  defendants  did  not  avow  on  the  trial 
that  they  intended  to  impute  fraud  to  the 
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plaintiff  ;  but  if  they  had  done  so,  the  sevr-ral 
offers  of  evidence  aid  not  go  far  enough  to 
raise  such  a  question. 

If  the  policy  was  well  delivered,  it  took 
effect  by  relation  from  the  day  of  its  date, 
which  was  the  day  on  which  the  premium  was 
paid  and  the  contract  concluded.  Jackson  v. 
Ramsay,  3  Cow.,  75,  and  cases  cited.  It  was 
the  manifest  intent  of  the  parties  that  the  con- 
tract should  operate  from  the  day  of  its  date, 
so  as  to  give  the  plaintiff  the  same  legal  rem- 
edy which  he  would  have  had  if  the  policy  had 
in  fact  been  delivered  on  that  day  ;  and  the  law 
will  give  effect  to  that  intention.  .This  doctrine 
was  not  directly  denied  on  the  argument ;  but 
it  was  said  that  the  policy  was  not  duly  deliv- 
ered Apr.  21,  for  the  double  reason  that  the 
power  of  the  agent  was  then  at  an  end,  and  the 
plaintiff  had  notice  that  the  defendants  refused 
to  ratify  or  be  bound  by  his  act  in  making  the 
contract. 

^Although  the  defendants  told  the  [*25- 
plaintiff  Apr.  21  that  the  authority  of  Hayner 
had  been  revoked,  the  letter  of  revocation  was 
not  even  written  until  the  next  day,  and  it  waa 
not  received  by  Hayner  until  Apr.  23.  So  far 
as  the  agent  was  concerned,  he  not  only  pur- 
sued his  authority  in  delivering  the  policy,  but 
he  acted  in  perfect  good  faith  towards  his 
principals,  for  he  had  no  notice  that  they  in- 
tended to  put  an  end  to  his  agency.  The  d'eliv- 
ery  was  well  made  and  bound  the  defendants, 
unless  there  was  something  in  the  circum- 
stances of  the  case  which  should  have  pre 
eluded  the  plaintiff  from  receiving  the  policy 
when  it  was  offered  to  him. 

How  does  the  question  stand  in  relation  to 
the  plaintiff  ?  He  had,  as  we  have  already 
seen,  made  a  valid  contract  with  the  defend- 
ants, and  was  entitled  to  the  usual  evidence  of 
that  contract — a  policy  of  insurance.  He 
could,  I  think,  have  maintained  an  action  on? 
the  case  against  the  defendants  for  a  refusal  to 
deliver  the  policy,  in  which  he  would  have  re- 
covered damages  to  the  full  amount  of  his 
loss.  But  if  his  remedy  at  law  was  question- 
able, he  had  a  perfect  equitable  right  to  the 
delivery  of  the  usual  policy,  which  he  might 
have  enforced  in  the  proper  forum.  Perkins  v. 
Ins.  Co  ,  4  Cow.,  645.  Having  this  equitable 
right  to  the  policy,  he  was  clearly  at  liberty  to 
receive  it,  when  voluntarily  tendered  to  him  by 
one  who  had  authority  to  deliver  it.  It  would 
be  a  refinement  in  law,  if  not  in  ethics,  to  hold 
a  man  precluded  from  accepting  that  which 
was  rightfully  his  due,  because  he  happened  to 
know  that  the  debtor  did  not  intend  to  dis- 
charge his  obligation. 

The  plaintiff  was  not  told  that  the  authority 
of  Hayner  had  been  or  would  be  revoked  until 
his  second  call  at  the  defendants'  office  Apr. 
21,  and,  for  aught  that  appears,  the  policy  had 
then  been  delivered.  But  suppose  the  delivery 
was  after  the  second  call.  The  plaintiff  was  not 
chargeable  with  notice  that  the  powers  of  the- 
agent  had  been  revoked,  for  such  was  not  the 
fact.  The  defendants  can  claim  nothingon  the 
ground  of  having  given  information  which 
was  untrue.  The  only  notice,  then,  which 
could  properly  be  imputed  to  the  plaintiff,  was 
notice  that  the  defendants  *inlended  to  [*26 
revoke  the  powers  of  the  agent.  Immediately 
afterwards,  if  it  had  not  happened  before, 
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Hayner  met  the  plaintiff,  in  pursuance  of  the 
appointment  previously  made  at  Troy,  and  de- 
livered the  policy.  There  was  no  false  sugges- 
tion or  deceit  on  the  part  of  the  plaintiff  :  he 
neither  said  nor  did  anything  to  induce  the  de- 
livery. The  matter  then  comes  to  this  :  the 
plaintiff  accepted  that  which  was  voluntarily 
tendered,  and  was  his  rightful  due,  with  the 
knowledge  that  his  debtor  did  not  intend  he 
should  have  it.  That  cannot  be  a  good  im- 
peachment of  his  title. 

Although  the  plaintiff  could  not  sue  on  the 
receipt  for  premium,  that  paper  was  properly 
received  in  evidence  as  a  part  of  the  transac- 
tion. The  objection  to  reading  the  policy  in 
evidence,  is  disposed  of  in  what  has  already 
been  said  ;  and  so  also  with  the  objection  that 
the  preliminary  proofs  showed  a  loss  accruing 
previous  to  the  execution  and  delivery  of  the 
policy.  There  are,  I  believe,  no  other  excep- 
tions which  were  not  abandoned  on  the  argu- 
ment. 

New  trial  denied. 

Insurance  policy— When  takes  effect— Relation  to 
date  of.  Cited  in-4  Sandf .  Cb.,  410 ;  5  Lans.,  74,  76 ;  4 
Abb.  Pr.,  181:  20  Wall.,  570;  95  U.  S.,  387:  36  Wis.. 
603 ;  47  Wis.,  371 ;  17  Am.  Rep.,  672  (56  Mo.,  154). 

Policy  delivered  by  agent— When  principal  bound 
by.  Cited  in— 50  N.  Y.,  249 :  1  Trans.  App.,  329 :  6 
Lans.,  416 :  20  Barb.,  476 :  43  Barb.,  361 :  2  T.  &  C.,  633; 
2  Duer,  348;  20  Wall.,  570;  33  Ohio  St.,  566;  3  Am. 
Rep.,  69  (25  Wis.,  265). 

Constructive  notice  of  want  of  authority  in  agent. 
Cited  in— 2  T.  &  C.,  521 ;  46  How.  Pr.,  448 ;  9  Am. 
Rep.,  241  (50  N.  H.,  302). 

Principal— When  estopped  from  denying  authority 
of  agent.  Cited  in-2  T.  &  C.,  567 ;  1  E.  D.  S.,  243. 


O'DONAGHUE  «.  M'GOVERN. 

Libel —  Privileged  Communications —  Representa- 
tions to  a  Bishop  or  Church  Judicatory —  When 
Privileged — Burden  of  Proof — Pleading. 

A  representation  to  a  bishop  or  church  Judicatory 
having  power  to  hear,  examine  and  redress  griev- 
ances, in  respect  to  the  character  or  conduct  of  a 
minister  of  the  gospel,  or  a  member  of  a  church,  is 
prima  facie  a  privileged  communication,  and  if 
made  in  good  faith,  an  action  of  slander  does  not 
lie  against  the  party  presenting  it ;  but  if  the  repre- 
sentation be  false,  or  impertinent,  made  without 
probable  ^ause  or  belief  in  its  truth,  the  action  lies. 
The  onus  of  proving  its  falsehood  and  malice  is, 
however,  on  the  plaintiff. 

A  plea  of  privileged  communication,  omitting  to 
deny  the  falsehood  and  malice  of  the  charge,  and 
not  insisting  upon  probable  cause,  is  bad.  It  seems, 
too,  that  such  plea  is  bad,  as  amounting  to  the  gen- 
eral issue. 

Under  the  general  issue,  the  defendant  may  re- 
quire proof  of  want  of  probable  cause. 

Citations-Stark.  Sland.,  182-195,  Am.  ed.,  1826:  5 
Johns.  508,  515 ;  2  Saund.  PI.  and  Ev.,  801,  marg.  p., 
or  373,  374,  Am.  ed.,  1829;  21  Wend.,  319;  Esp.  N.  P. 
Dig.,  506;  2  Id.,  91,  Am.  ed.,  1811;  Holt,  Libels,  184, 
Am.  ed.,  1818  :  Holt,  N.  P..,  299;  5  Barn.  &  A.  642;  1 
Dowl.  &  R.,  252. 

T  IBEL.  The  plaintiff,  after  stating  in  the 
Jj  introductory  part  of  his  declaration  that 
27*]  he  was  a  minister  of  the  gospel,  *being 
a  priest  of  the  denomination  called  Roman 
Catholic;  that  he  had  been  regularly  appointed 
to  discharge  the  duties  of  priest  of  the  Roman 

NOTE.— Libel  and  Slander— Privileged  communi- 
cations.   See  Ring  v.  Wheeler,  7  Cow.,  725,  note ; 
Sewall  v.  Catlin,  3  Wend.,  291,  note;  Thorn  v.  Blanch- 
ard,  5  Johns,,  508,  note. 
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Catholic  Church  of  the  Village  of  Oswego; 
that  he  had  deservedly  obtained  the  good  opin- 
ion of  his  neighbors,  of  the  members  of  the 
Roman  Catholic  Church  at  Oswego,  and  of 
the  Bishop  and  ecclesiastical  authorities  of  the 
Diocese  of  N.  Y.,  to  whom  he  was  amenable 
as  such  priest;  alleged  that  on,  etc.,  at,  etc., 
the  defendant  wrote  and  published  a  false, 
scandalous  and  defamatory  libel,  in  the  form 
of  a  letter  addressed  to  the  Right  Reverend  Dr. 
Dubois,  Catholic  Bishop  of  the  Diocese  of  N. 
Y.,  of  and  concerning  him  (the  plaintiff),  his 
character,  moral  conduct  and  demeanor,  and 
the  manner  in  which  he  conducted  himself  in 
the  discharge  of  his  clerical  duties.  He  then 
set  forth  the  libel,  with  proper  innuendoes,  in 
which  the  defendant,  after  expressing  his  re- 
luctance to  address  the  Bishop  in  an  affair  in 
which  the  Bishop  was  much  interested  as  it 
respected  the  purity  of  his  religion,  expressed 
the  hope  that  he  would  warmly  interest  him- 
self in  putting  a  stop  to  a  system  that  had 
brought  disgrace  upon  the  Roman  Catholic 
persuasion  in  Oswego;  and  proceeded  to  state, 
that  some  time  since  the  Rev.  Mr.  O'Donaghue 
(the  plaintiff), had  publicly  denounced  from  the 
altar  the  defendant,  as  being  expelled  by  him, 
and  that  this  was  done  without  any  cause,  save 
that  the  defendant  had  talked  with  a  Mr.  Nagle. 
He  expressed  his  trust  that  the  Bishop  would, 
for  the  honor  of  his  holy  religion,  take  imme- 
diate measures  to  prevent  such  scandal,  by  re- 
moving the  plaintiff  to  some  other  part  of  the 
diocese,  and  send  a  clergyman  who  would  re- 
store peace  and  brotherly  love,  unite  instead 
of  divide,  "and  not  until  then  can  peace  be 
reconciled,  and  the  cause  of  our  religion  once 
more  flourish  in  Oswego."  He  then  charged 
that  the  plaintiff,  the  last  week  he  was  at  Os- 
wego, went  round  to  collect  money  to  build  a 
church;  that  he  collected  more  or  less  from 
every  member — the  least  sum  given  by  each 
being  $1 — and  the  whole  amounting  to  $400; 
all  of  which  he  put  into  his  pocket,  keeping 
no  account  of  the  contributions,  and  then  add- 
ing, "this  is  the  last  we  heard  of  our  priest." 
He  then  remarked,  that -if  there  was  a  clergy- 
man *at  Oswego  who  would  unite  the  [*2& 
people,  "our  congregation  would  almost  be  as 
numerous  again;"  that  he  knew  20  or  30  fam- 
ilies who  never  visited  the  church,  all  respecta- 
ble French  mechanics,  who  would  contribute 
liberally  if  there  was  another  clergyman; 
"numbers  of  them  withdrew  last  summer,  by 
reason  of  Rev.  Mr.  O'Donaghue  locking  them 
up,  until  they  would  individually  pay  him 
half  a  dollar."  The  defendant  pleaded  three 
special  pleas;  first,  actio  non,  because  before 
and  at  the  time,  etc.,  the  plaintiff  was  a  priest 
or  clergyman  of  the  Roman  Catholic  congre- 
gation in  Oswego,  in  the  Diocese  of  N.  Y. ,  of 
which  diocese  the  Right  Reverend  Dr.  Dubois 
was  the  Roman  Catholic  Bishop,  wherefore  the 
defendant  caused  the  letter  mentioned  in  the 
declaration  to  be  written,  and  sent  the  same 
sealed  by  mail  to  the  Bishop,  the  spiritual  su- 
perior of  both  the  plaintiff  and  the  defendant^ 
who  had  full  power  and  authority  by  the  can- 
ons of  the  church,  to  hear,  examine  and  redress 
grievances  of  the  kind  in  the  letter  specified; 
traversing  the  writing  and  publication  of  the 
letter  otherwise  than  as  alleged  in  the  plea, 
and  concluding  with  a  verification  and  prayer 
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of  judgment.  The  two  other  special  pleas 
were  pleas  of  justification,  substantially  alike, 
but  the  court  being  of  opinion  that  the  justifi 
cation  set  up  was  not  as  broad  as  the  libel,  it 
is  deemed  unnecessary  to  state  them.  The 
plaintiff  demurred  to  the  pleas.  The  demur 
rers  were  argued  at  the  last  January  Term  by, 

Mr.  I.  Williams,  for  plaintiff. 

Mr.  B.  Davis  Noxon,  for  defendant. 

By  the  Court,  Co  wen,  J.  The  first  special 
plea  is  defective  in  substance.  It  neither  de- 
nies that  the  letter  was  untrue,  nor  does  it  as- 
sert that  the  defendant  believed  it  to  be  true; 
nor  does  it  deny  that  the  falsehoods  contained 
in  it  were  communicated  to  the  Bishop  mali- 
ciously and  with  intent  to  injure  the  plaintiff, 
as  the  declaration  alleges.  It  takes  the  high 
ground  that,  because  the  Bishop  was  the  plaint- 
iff's spiritual  superior,  whose  office  it  was  to 
29*]  hear  the  *charges  contained  in  the  letter 
and  redress  the  grievances  complained  of, 
therefore,  the  defendant,  no  matter  in  what 
temper  or  spirit — no  matter  whether  he  was 
conscious  at  the  time  of  speaking  truth  or  false- 
hood— might  act  with  absolute  impunity,  so 
long  as  he  confined  himself  to  the  legitimate 
channel  of  communication.  The  books  cited 
by  his  counsel  come  short  of  maintaining  this 
proposition  in  its  full  extent.  Stark.  Slander, 
183-194,  Am.  ed.,  1826,  and  cases  cited,  relate 
to  actions  of  slatader  for  parliamentary  and 
judicial  proceedings.  Here  I  agree,  that  the 
party  injured  -must,  in  general,  bring  his  action 
as  for  a  malicious  prosecution,  or  an  action  on 
the  case  in  the  nature  of  a  malicious  prosecu- 
tion, where  any  action  will  lie.  Sometimes  the 
person  complained  of  is  absolutely  protected. 
This  would  be  so  where  the  libel  was  pub- 
lished by  him  in  the  course  of  his  business  or 
duty  as  a  member  of  the  Legislature.  The 
place  protects  him.  So  of  judges,  jurors  and 
witnesses,  though  in  order  to  insure  protec- 
tion either  in  parliamentary  or  judicial  pro- 
ceedings, the  party  must  be  acting  within  the 
line  of  his  business  or  duty,  as  a  member  of  the 
Legislature  or  as  a  part  of  the  court,  or  as  a 
deponent.  The  same  rule  extends  to  all  who 
are  incidentally  and  necessarily  employed  in 
copying,  printing  or  distributing  documents, 
pleadings,  depositions,  etc.,  so  long  as  they 
confine  themselves  to  the  purposes  of  inform- 
ing those  who  are  legally  engaged  in  prosecut- 
ing the  inquiry  to  which  the  papers  relate. 

When  you  come  to  the  party  complaining  or 
prosecuting,  however,  he  is  but  prima  facie 
protected;  and  in  an  action  on  the  case  for  false 
and  malicious  indictment,  information,  com- 
plaint, or  action,  it  lies  with  the  plaintiff  to  de- 
clare specially,  setting  forth  the  proceeding 
and  averring  that  it  was  unfounded  and  ma- 
licious. 

One  who  publishes  a  correct  account  of  pro- 
ceedings in  a  court  of  justice,  at  such  an  ad- 
vanced stage  that  his  publication  will  not  work 
a  prejudice  to  any  of  the  parties,  is  also  pro- 
tected. Stark.  Slander.  Am.  ed.,  1826,  195. 
And  we  now,  I  think,  come  to  the  line  which 
divides  the  form  of  the  remedy,  between  a 
special  action  as  for  a  malicious  prosecution, 
3O**j  etc. ,  and  an  action  of  slander  for  a  libel. 
If  you  sue  for  an  injury  committed  by  some 
unwarrantable  proceeding  in  a  court  of  justice, 
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you  must,  in  general,  resort  to  the  former;  if 
for  a  garbled  or  unreasonable  publication  of 
such  proceedings,  your  action  is  slander  for 
the  words;  and  the  latter  remedy  applies  to  all 
other  slanders,  whether  oral  or  written,  which 
are  prima  fade  privileged.  Among  these  are 
slander  by  a  person  acting  in  furtherance  of 
his  own  interest,  or  that  of  his  friend;  a  coun- 
selor or  attorney  or  other  professional  man, 
acting  in  behalf  of  his  client  or  retainer;  one 
giving  the  character  of  another  in  answer  to 
an  inquiry,  for  prudential  purposes,  or  criticis- 
ing a  literary  work.  In  all  these  cases,  what 
is  spoken  or  written  may  or  may  not  be  slan- 
derous, accordingly  as  either  is  done  in  bad 
faith,  or  with  honest  intentions.  Prima  facie, 
the  communication  is  privileged,  but  by  aver- 
ring and  proving  that  it  was  false  and  imper- 
tinent, or  made  without  probable  cause  and 
without  a  belief  that  it  was  true,  an  action  of 
slander  can  be  sustained.  Such  is  the  doctrine 
as  collectible  from  Starkie. 

A  similar  doctrine  applies  to  another  class  of 
cases  treated  in  Thorn  v.  Blanchard,  5  Johns., 
508,  and  in  2  Saund.  PI.  &  Ev.,  801,  marg.  p.  or 
373  of  Am.  ed.,  1829.  These  relate  to  petitions 
or  remonstrances  addressed  to  state  officers,  or 
officers  of  the  U.  S.,  having  the  power  of  ap- 
pointment or  removal.  The  books  cited,  and 
all  the  books  agree,  that  the  petition  or  remon- 
strance is,  in  such  cases,  entitled  to  about  the 
same  measure  of  protection,  so  far  as  the  proof 
may  be  concerned,  as  is  extended  to  an  inform- 
er or  plaintiff  in  a  court  of  justice.  The  only 
difference  lies  in  the  form  of  action.  For  the 
petition  or  remonstrance  an  action  of  slander 
will  lie  as  for  a  libel,  provided  the  proceeding 
be  mala  fide.  Tne  protection  is  not  absolute,  but 
the  plaintiff  may  aver  and  prove  that  the  com- 
munication was  false  and  malicious.  This  was 
the  doctrine  of  Thorn  v.  Blanchard,  and  of  the 
cases  cited  in  Saunders,  who  has,  at  the  page 
cited  and  in  two  or  three  subsequent  pages, 
also  very  well  condensed  the  doctrines  of 
Starkie,  with  regard  to  the  matters  before  men- 
tioned. As  *I  had  occasion  to  consider  [*3 1 
the  doctrine  in  respect  to  petitions  and  remon- 
strances, in  the  late  case  of  Howard  v.  Thomp- 
son, 21  Wend.,  319,  on  the  defendant's  letters 
addressed  to  Mr.  Woodbury,  Secretary  of  the 
U.  8.  Treasury,  censuring  the  conduct  of  the 
plaintiff  as  keeper  of  the  public  stores,  I  shall 
not,  at  present,  go  into  them  particularly.  I 
would  merely  observe,  that  the  case  of  Green- 
wich Hospital,  Rex  v.  Bailie,  as  it  was  under- 
stood and  stated  in  TJwrn  v.  Blanchard,  5 
Johns.,  515,  from  the  report  in  Esp.  N.P.  Dig., 
506;  2  Id.,  91,  in  Am.  ed.,  1811,  Gould,  Banks 
&  Gould,  is  evidently  put  too  strongly  for  the 
defendant.  Ld.  Mansfield  is  there  made  to  say, 
that  the  remonstrance  being  addressed  in  a 
proper  way  to  a  Board  having  it  in  their  pow- 
er to  redress  grievances,  was  not  a  publication 
sufficient  to  make  it  a  libel.  I  had  occasion,  in 
Howard  v.  Thompson,  to  object  to  that  case, 
as  not  containing  the  further  qualification, 
that  the  libel  was  free  from  the  imputation  of 
bad  faith.  The  report  in  Holt,  Libels,  184, 
Am.  ed.,  1818,  is  the  same  as  in  Espinasse's 
Digest;  and  in  his  note  toWyatt  v.  Gore,  Holt, 
299,  it  is  stated  in  the  same  way.  But  I  am 
happy  to  observe,  that,  on  the  reference  we 
now  have  to  Saunders,  the  report  of  the  case 
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is  there  qualified  by  these  words:  "If  it  be  done 
bona  fide  with  a  view  of  obtaining  redress,  as 
well  as  addressed  in  the  proper  channel."  2 
Saund.  PI.  &  Ev.,  374,  Am.  ed.,  1829.  The 
case  is  thus  brought  to  the  line  distinctly  rec- 
ognized in  Thorn  v.  Blanchard,  and  the  subse- 
quent English  case  of  Fairman  v.  Ives,  5  Barn. 
•&  Aid.,  642;  8.  C.,1  Dowl.  &  Rl.,  252,  which 
I  also  had  occasion  to  notice  in  Howard  v. 
Thompson . 

Such  I  consider  the  settled  doctrine  in  respect 
to  written  appeals,  which  are  addressed  to 
the  appointing  and  removing  power,  instituted 
by  our  Constitution  and  laws.  The  inquiry  is, 
not  merely  was  the  redress  sought  through  the 
proper  channel,  but  was  it  also  bona  fide  f  I 
admit  that  the  onus  on  the  latter  point  was 
with  the  plaintiff.  He  must  aver  in  his  declara- 
tion, that  the  libel  was  false  and  malicious;  and 
he  must  show  this  fact  on  the  trial.  The  de- 
fendant may  meet  him  on  the  general  issue; 
32*]  and,  on  its  appearing  *that  the  channel 
was  legal,  may  demand  that  the  plaintiff  shall 
show,  negatively,  that  there  was  want  of  prob- 
able cause,  as  he  must  in  an  action  for  mali- 
cious prosecution.  If  the  defendant  will  not 
rely,  as  he  may,  on  the  general  issue,  but 
chooses  to  plead  specially,  he  must  then,  at 
least,  deny  all  malice,  or  insist  that  there  was 
probable  cause  for  instituting  his  complaint. 
The  declaration  avers  that  the  complaint  was 
false  and  malicious,  and  uttered  with  intent  to 
injure  the  plaintiff.  The  plea  must  answer  all 
material  allegations,  or  it  is  defective  in  sub- 
stance. 

Such  is  the  extent  of  the  citizen's  privilege 
in  addressing  the  civil  power  recognized  and 
established  by  law.  His  privilege  is  necessarily 
great,  whether  he  comes  for  a  redress  of  private 
or  public  grievances.  The  officer  assailed  is 
met  with  obstructions  in  the  way  of  his  action, 
generally  insurmountable,  but  not  absolutely 
so.  If  he  can  fasten  the  charge  of  willful  false- 
hood upon  the  remonstrant,  to  the  satisfaction 
of  a  court  and  jury,  the  privilege  is  gone.  It  is 
then  seen  that  the  remonstrant  acted  in  fraud 
of  the  law  which  conferred  the  privilege.  It 
was  intended  as  an  instrument  of  protection  to 
men  acting  honestly  in  pursuit  of  redress  or 
punishment,  for  their  own  wrongs  or  those  of 
the  public.  When  they  depart  from  the  line  of 
good  faith,  when  they  voluntarily,  willfully, 
falsely  and  maliciously  injure  their  neighbors, 
they  are  never  protected  by  the  law.  This  only 
considers  the  wickedness  aggravated,  where 
the  injury  is  committed  in  its  name.  Even  its 
own  immediate  process  then  ceases  to  be  a 
shield,  and  is  turned  into  a  sword. 

I  must  be  allowed  to  deny  that  the  law  ex- 
tends any  greater  measure  of  protection  to  a 
church-member,  petitioning  a  spiritual  supe 
rior.  Churches  in  this  country  are,  in  a  legal 
point  of  view,  no  more  than  other  societies, 
voluntarily  organized  by  our  citizens,  with  such 
gradations  of  officers  and  judicatories  as  may 
subserve  the  purposes  of  moral  and  religious 
redress.  The  law  concedes  the  right  of  peti- 
tion and  remonstrance  to  a  spiritual  superior, 
when  they  are  presented  with  a  view  to  such 
redress.  The  proper  channel  being  pursued, 
as  the  plea  under  consideration  in  the  case  be- 
33*J  fore  *us  shows  that  it  was,  I  grant,  that 
the  church-member  in  question  is  entitled  to 
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the  same  measure  of  protection  as  if  he  had, 
when  writing  the  libel  set  forth  in  the  declara- 
tion been  engaged  in  seeking  the  removal  of  an 
inferior  officer,  at  the  hands  of  a  superior,  cre- 
ated by  the  Constitution  or  the  law.  But  I 
deny  that  he  is  entitled  to  more.  The  decla- 
ration charges  him  with  falsehood  and  malice; 
with  an  intent  to  injure.  Let  him  deny  these 
in  his  plea  ;  nay,  let  him  plead  mere  probable 
cause,  and  I  will  allow  his  plea,  if  it  be  not 
demurred  to  as  amounting  to  the  general  is- 
sue; or  if  a  want  of  probable  cause  do  not  ap- 
pear upon  his  trial  under  the  latter  plea,  I  will 
sanction  that  as  a  defense.  But  when  he  comes, 
as  he  does  here,  not  daring  to  put  even  his 
good  faith  in  issue  before  the  country,  I  must 
be  excused  if  I  consider  his  defense  as  bad  in 
point  of  law  as  it  is  in  morals.  I  deny  that  he 
is  entitled  to  any  greater  consideration  than 
the  member  of  any  other  voluntary  society 
holding  the  same  relations  under  a  similar  or- 
ganization. Surely  there  can  be  no  principle 
on  which  the  law  is  bound  to  accord  greater 
privileges  to  such,  than  to  its  own  subjects, 
presenting  like  remonstrances  to  its  own  im- 
mediate agents.  Here  its  simple  demand  is, 
that  the  citizen  shall  so  act  as  not  to  bring  upon 
himself  the  imputation  of  downright  falsehood 
and  dishonesty.  One  would  suppose  this  a 
measure  sufficiently  moderate,  at  least  for  a 
man  of  the  defendant's  high  pretensions  as  a 
churchman.  Whereas,  accused  by  his  pastor, 
suspected  by  his  Bishop,  and  diffident  of  his 
own  intentions,  he  puts  a  plea  on  the  record 
admitting  all  the  corruption  charged  upon  him, 
and  prays  protection  in  consideration  of  his 
privilege.  His  privilege  to  do  what  ?  To  belie 
his  immediate  spiritual  superior  in  a  letter  to 
jo  the  Bishop  !  This  is  at  least  a  sorry  com- 
pliment to  the  law;  and  the  main  argument  by 
which  he  supports  his  defense  is  no  less  so  to 
a  moral  community.  It  is  shortly,  that  in  such 
spiritual  matters  as  are  cognizable  by  the 
church  judicatories,  his  integrity  ought  in  no 
way  to  be  drawn  in  question  by  the  civil  pow- 
er ;  Guilibet  in  arte  sua  perito  est  credendum. 
But  the  maxim  does  not  apply.  The  law  sim- 
ply requires  that  there  should  not  be  a  want 
of  common  honesty  in  preferring  the  charge  ; 
a  *proposition  presenting  no  peculiar  [*34 
difficulty  to  a  jury,  when  applied  to  any  trans- 
action of  life  civil  or  ecclesiastical.  If  any- 
thing occur  incidentally  which  can  beexplained 
by  ecclesiastics  alone,  that  may  be  a  reason  for 
taking  their  opinions  as  witnesses  before  a 
common  jury,  or  striking  a  special  one.  The 
possible  difficulty  of  the  inquiry  is  no  reason 
for  changing  the  forum.  But  these  ecclesias- 
tical matters  are  supposed  to  be  too  delicate 
for  the  handling  of  the  lay  courts;  and  by  agi- 
tating them  in  public  according  to  the  course 
of  the  common  law,  it  is  said  great  scandal 
may  be  brought  upon  the  churches.  This  I 
admit  is  a  misfortune  which  may  and  does 
sometimes  ensue.  It  is  common  to  disputes 
among  all  voluntary  fraternities — freemasons, 
and  other  charitable  or  literary  associations. 
So  of  private  families  and  neighborhoods.  But 
the  law  cannot  for  that  reason  give  up  its  own 
jurisdiction.  Should  it  do  so,  the  trial  of  all 
scandalous  crimes  must  be  abandoned,  a  pub- 
lic examination  of  which  will  offend  the  ear 
of  decency.  Beside,  in  this  very  article  of  li- 
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bel,  there  are  cases  in  which  ecclesiastical 
strictures  alone  would  be  altogether  inadequate. 
Suppose  a  church-member  should,  in  a  letter 
like  the  one  before  us,  falsely  accuse  his  cler- 
gyman of  an  infamous  crime,  and  even  con- 
spire with  others  to  ruin  him  with  his  Bishop, 
all  the  church  judicatories  could  do  would  be 
to  denounce  the  penalty  of  excommunication. 
And  shall  society  at  large  be  compelled  to  en- 
dure the  offender,  under  the  notion  of  church 
sanctuary,  without  the  power  to  inflict  its  own 
punishments  in  damages,  fine  and  imprison- 
ment ?  A  man  who  could  thus  brave  the  ter- 
rors of  eternal  punishment,  would  laugh  at 
the  idea  of  excommunication,  or  any  other 
measure  of  suffering  which  a  voluntary  society 
would  lawfully  inflict,  by  way  of  public  ex- 
ample or  private  redress. 

I  am  clearly  of  opinion,  both  on  authority 
and  principle,  that  judgment  should  be  rendered 
for  the  plaintiff  upon  the  demurrer  to  all  these 
pleas. 

Reviewed— 40  Ind.,  569. 

Cited  in— 15  Barb.,  109 ;  19  Barb.,  116 ;  31  Barb.,  467 ; 
6  How.  Pr.,  367 ;  19  Wis..  87 ;  12  Am,  Rep.,  741  (109 
Mass.,  493). 

35*]  *A  &  E.  HANDY 

CHATFIELD  &' HARD  A  WAY. 

Pleading — Two  Distinct  Contracts  Cannot  be 
Set  out  in  One  Count — Action  of  Covenant  for 
Non-payment  of  Rent. 

In  declaring,  a  plaintiff  cannot  set  out  two  dis- 
tinct contracts  in  one  count,  and  allege  a  breach 
which  g-oesto  both ;  it  was  accordingly  held,  in  an 
action  of  covenant  for  non-payment  of  rent,  that 
the  plaintiff  could  not  in  one  count  declare  upon  an 
indenture  of  lease  reserving  a  particular  sum  as 
rent,  and  upon  a  covenant  indorsed  upon  such  in- 
denture for  the  payment  of  an  additional  sum  as 
rent  on  the  same  quarter  days. 

DEMURRER  to  declaration.  The  plaintiffs 
declared  in  covenant,  setting  forth,  in  the 
first  place,  an  indenture  of  lease  in  ordinary 
form,  of  certain  premises,  reserving  an  annu- 
al rent  of  $1,200,  payable  quarterly,  and  then 
alleging  that  after  the  making  of  the  lease, 
and  during  the  term  thereby  granted,  it  was 
covenanted  and  agreed  by  the  defendants  by 
an  indorsement  in  writing  made  on  the  lease, 
signed  and  sealed  by  them,  that  in  considera- 
tion that  the  plaintiffs  had  erected  an  addi- 
tional building  on  the  demised  premises,  they 
would  pay  to  the  plaintiffs  a  further  rent  of 
$524  in  addition  to  the  rent  reserved  in  the 
lease;  that  they  would  pay  such  rent  quarter- 
ly, as  specified  for  the  rent  reserved  in  the 
lease;  that  the  plaintiffs  should  have  the  same 
remedies  for  the  collection  of  the  additional 
rent  as  if  it  had  been  originally  reserved  in  the 
lease,  and  that  such  additional  rent  should  be 
computed  and  commence  from  Nov.  1,  1836. 
(The  term  demised  by  the  original  lease  com- 
menced May  1,  1835,  and  the  quarter  days  for 
the  payment  of  rent  were  the  first  days  of  Aug. , 
Nov.,  Feb.  and  May.)  The  plaintiffs  then  al- 
lege a  breach  of  the  indenture  of  lease,  and  of 
the  covenant  indorsed  thereon,  in  the  non-pay- 
ment Feb.  1,  1839,  of  the  sum  of  $431,  the  rent 
for  three  months  of  the  term,  commencing 
Nov.  1,  1838.  The  defendants  demurred,  and 
assigned  for  cause  of  demurrer,  the  joining  of 
two  distinct  causes  of  action  in  one  count. 
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*By  the  Court,  Bronson,  J.  The  [*3O 
count  is  bad  for  duplicity;  the  objection  point- 
ed out  by  the  demurrer.  The  plaintiffs  have, 
in  a  single  count.setout  two  distinct  contracts, 
and  alleged  a  breach  which  goes  to  both.  Al- 
though-both  of  the  covenants  relate  to  nearly 
the  same  subject-matter,  and  the  plaintiffs  have 
attempted  to  treat  them  as  though  they  consti- 
tuted but  a  single  contract,  it  is  impossible  to 
deny  that  the  count  is  framed  upon  two  sever- 
al deeds,  and  the  claim  is  to  recover  damages 
for  the  breach  of  both  of  the  contracts.  Pro 
fert  is  properly  made  of  both  deeds;  and  it  is 
clear  that  the  defendants  might  plead  non  est 
factum  to  each  of  them;  and  there  may  be  oth- 
er grounds  of  defense  as  to  one  of  the  cove- 
nants, which  do  not  exist  in  relation  to  the 
other. 

There  is  no  precedent  for  this  mode  of  de- 
claring, and  it  would  be  likely  to  prove  highly 
inconvenient  in  practice.  Where  the  plaintiff 
has  several  distinct  causes  of  action,  of  the 
same  nature,  he  is  allowed  to  insert  several 
counts  in  his  writ  and  declaration,  for  the  very 
reason  that  the  pleading  would  be  bad  for  du- 
plicity if  they  were  all  inserted  in  one  count. 

If  the  second  contract  had  provided  for  the 
payment  of  the  rent  originally  reserved, as  well 
as  the  additional  sum  of  $524,  an  action  might 
then  have  been  maintained  upon  that  covenant 
for  the  whole  sum,  and  only  one  count  would 
have  been  necessary.  But  the  second  contract 
goes  only  to  the  further  or  additional  rent  of 
$524,  and  the  plaintiffs  cannot  recover  the 
whole  debt  without  counting  upon  both  deeds. 

In  this  case  the  pleader  might,  in  one  count, 
have  set  out  the  original  lease,  assigning  for 
breach  the  non-payment  of  the  rent  reserved 
by  that  deed;  and  then,  in  a  second  count,  aft- 
er stating  the  original  lease,  either  at  large  or 
by  a  proper  reference  to  the  first  count,  he 
might  have  set  out  the  covenant  indorsed  on 
the  lease,  and  assigned  for  a  breach  the  non- 
payment of  the  additional  rent  of  $524,  pro- 
vided for  by  that  instrument.  The  covenant 
indorsed  on  the  lease  was  in  itself  a  distinct 
and  complete  contract  for  the  payment  of  a 
specified  sum  of  money,  although  it  may  be 
*necessary  to  look  into  the  other  instru-  [*37 
ment  to  which  it  relates  for  the  purpose  of 
more  fully  understanding  the  true  nature  and 
scope  of  the  undertaking.  Such  a  course  is 
often  necessary  where  one  written  instrument 
refers  to  another;  but  that  does  not  prove  that 
both  instruments  can  be  regarded  as  a  single 
contract. 

The  stipulation  in  the  second  contract  that 
the  plaintiffs  should  have  the  same  remedies 
for  the  collection  of  the  additional  rent  as  if  it 
had  been  originally  reserved  in  the  lease,  can- 
not alter  the  form  of  the  remedy.  Taken  liter- 
ally, the  clause  may  mean,  that  the  additional 
rent  should  be  recoverable  in  an  action  on  the 
lease  alone,  which  is  impossible.  But  the  par- 
ties probably  intended  nothing  more  than  that 
the  additional  sum  mentioned  in  the  second 
contract  should  be  regarded  as  rent,  and  might 
be  recovered  as  such,  as  effectually  as  though 
it  had  been  originally  reserved  in  the  lease. 
We  do  not  refuse  to  give  effect  to  the  agree- 
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ment.  We  allow  the  plaintiffs  to  sue  for,  and 
recover  this  additional  sum  as  rent — giving 
them  as  perfect  a  remedy  as  though  the  whole 
sum  had  been  reserved  in  the  lease;  but  in  pur- 
suing the  remedy  the  plaintiffs  must  not  de- 
part from  the  established  forms  of  pleadings. 
It  is  the  business  of  the  Legislature  and  the 
courts  to  regulate  the  forms  in  which  judicial 
proceedings  shall  be  conducted;  and  those 
forms  cannot  be  controlled  by  any  stipulation 
of  the  parties,  as,  for  example,  an  agreement 
that  an  action  of  covenant  may  be  maintained 
on  a  contract  by  parol,  or  that  two  distinct 
•causes  of  action  may  be  inserted  in  one  count. 

The  modern  practice  in  the  action  of  indebi- 
tatus  assumpsit  of  inserting  several  debts  in  one 
count,  as  for  goods  sold,  money  lent,  etc., 
proves  nothing  in  favor  of  this  declaration.  If 
the  assumpsit  count  is  examined,  it  will  be  seen 
that  the  several  debts  are  only  stated  as  the 
consideration  for  a  single  promise.  Although 
there  are  several  considerations,  only  one  con- 
tract is  alleged.  But  here  the  plaintiffs  have 
counted  upon  two  contracts. 

We  are  referred  to  the  rule  in  pleading  which 
allows  a  party  in  his  complaint  or  defense  to 
allege  several  distinct  facts;  but  that  is  subject 
38*]  to  the  qualification,  that  they  must  *all 
tend  to  a  single  point,  or  connected  proposi 
tion.  If  the  different  facts  make  out  more  than 
one  cause  of  action  or  ground  of  defense,  the 
pleading  will  be  bad  for  duplicity. 

Judgment  for  defendants. 

Cited  in— 7  N.  Y.,  490 ;  14  N.  Y.,  30 ;  14  Am.  Rep., 
370  (35  Tex. ,218). 


HALLERAN  v.  FIELD  ET  AL. 

Sill  of  Exchange — Suit  on,  against  Drawers 
and  Acceptors  under  Acts  of  1832  and  1835— 
Pleading— Taking  Testimony  out  of  tJie  State — 
Delay  in  Return  of  Commission — Practice — 
Administration  of  Oath — Intendment — Stat- 
utes. 

In  a  suit  under  the  Acts  of  1833  and  1835,  against 
the  drawers  and  acceptors  of  a  bill  of  exchange, 
sued  jointly,  the  plaintiff  is  entitled  to  recover,  not- 
withstanding that  he  joins  with  the  money  counts, 
other  counts  in  assumpsit,  as  counts  for  goods  sold 
or  work  done. 

Where  there  is  no  allegation  of  fraud  or  surprise, 
it  is  a  sufficient  compliance  with  the  statutes  rela- 
tive to  taking  the  testimony  of  witnesses  out  of  the 
State,  that  the  judge,  before  whom  the  interroga- 
tories are  settled,  indorse  his  allowance  of  the  same 
upon  the  commission  by  referring  to  them  as  an- 
nexed to  and  accompanying  the  commission. 

The  court  will  intend  that  the  oath  administered 
to  witnesses  named  in  a  commission,  was  publicly 
administered,  when  the  commissioners  certify  that 
they  administered  an  oath  to  the  witnesses,  that  the 
answers  given  by  them  to  the  interrogatories  pro- 
posed should  be  the  truth,  etc.,  and  such  oath  will 
be  deemed  to  apply  to  the  interrogatories  on  both 
sides. 

It  cannot  be  urged  on  the  trial  of  a  cause  as  an 
objection  to  the  introduction  of  depositions  taken 
under  a  commission,  that  the  depositions  were  not 
deposited  in  a  postofflce  immediately  after  they 
were  taken.  The  statutes  in  that  respect  are  mere- 
ly directory  to  the  commissioners.  If  there  be  un- 
reasonable delay  in  the  return  of  a  commission,  thd 
remedy  of  a  defendant  is  to  move  for  judgment  as 
in  case  of  nonsuit,  and  of  a  plaintiff,  for  leave  to 
proceed  to  trial  notwithstanding  the  commission. 

Citations-2  R.  S.,  274,  2d  ed.  sec.  7  ;  315,  sec.  24, 
sub.  1,  4,  5,  6 ;  Laws  1837,  p.  72  ;  1  Cai.,  517 ;  20  Johns., 
357, 361 ;  2  Johns.,  417  ;  4  Johns.,  130. 
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was  an  action  of  assumpsit,  tried  be- 
-L  fore  the  Hon.  John  P.  Cushman,  one  of 
the  Circuit  Judges. 

The  suit  was  brought  against  the  drawers 
and  acceptors  of  a  bill  of  exchange  in  which 
the  plaintiff  declared  upon  the  money  counts, 
and  also  for  goods  sold,  work  done  and  materi- 
als found.  On  the  trial  of  the  cause  the  coun- 
sel for  the  defendants  objected  that  the  plaint- 
iff not  having  declared  on  the  money  counts 
alone,  but  having  added  other  counts,  was  not 
entitled  to  recover  on  a  bill  of  exchange,  a 
copy  of  which  had  been  served  with  the  dec- 
laration. The  objection  was  overruled.  Part 
of  the  testimony  on  the  part  of  *the  [*39 
plaintiff  consisted  of  the  depositions  of  wit- 
nesses taken  at  Montreal  under  a  commission 
issued  from  this  court;  to  the  introduction  of 
which  as  evidence  it  was  objected:  1.  That 
the  plaintiff  was  bound  to  show  a  rule  or  or- 
der authorizing  the  issuing  of  the  commission; 
2.  That  it  did  not  appear  that  the  interroga- 
tories annexed  to  the  commission  had  been 
duly  allowed — all  that  appeared  was  an  in- 
c|orsement  on  the  commission  by  a  judge  that 
the  interrogatories  and  cross-interrogatories 
annexed  to  and  accompanying  the  commis- 
sion were  allowed;  3.  That  it  appeared  that 
an  oath  had  been  administered  to  the  witness 
es  to  answer  the  interrogatories,  but  it  did  not 
appear  that  they  had  been  sworn  to  answer  the 
cross-interrogatories;1  4.  That  it  did  not  ap- 
pear that  the  oath  to  the  witnesses  was  public- 
ly administered;  5.  That  the  requisition  of 
the  statute  requiring  the  depositions  to  be 
immediately  deposited  by  the  commission- 
ers in  the  nearest  postoffice,  had  not  been 
complied  with:  the  last  deposition  was  taken 
Apr.  9,  and  the  return  to  the  commission  was 
not  deposited  in  the  postoffice  at  Montreal  un- 
til Aug.  24.  All  which  objections  were  over- 
ruled by  the  circuit  judge,  and  the  counsel  for 
thedefendantsexcepted.  The  plaintiff  obtained 
a  verdict,  and  the  defendants  on  a^bill  of  ex- 
ceptions, moved  for  a  new  trial. 

Mr.  G.  K.  Osborn,  for  defendants. 

Mr.  O.  Allen,  for  plaintiff. 

By  the  Court,  Cowen,  /.  The  Statutes,  2 
R.  S.,  274,  2d  ed.,  sec.  7,  and  Session  Laws  of 
1837,  p.,72,  allow  the  plaintiff,  in  a  joint  action, 
to  declare  on  the  money  counts  alone.  They 
*do  not  require,  as  a  condition  to  the  [*4O 
right  of  giving  the  bill  or  note  in  evidence,  that 
other  counts  shall  not  be  added.  Accordingly 
it  has  been  held  that  the  plaintiff  may  count 
specially  on  the  bill  or  note.  We  think  other 
special  or  general  counts  may  be  added  and 
pursued  to  a  joint  recovery,  if  there  be  testi- 
mony to  sustain  them.  But  at  any  rate  they 
will  not  vitiate  the  proceeding  where,  as  in  the 
instance  before  us,  they  were  abandoned  at  the 
trial.  This  could,  at  most,  form  a  question  on 
taxation  of  costs. 

The  judge  was  clearly  right  in  refusing  to 

1.— The  caption  of  the  depositions  stated  that  they 
were  taken  at  Montreal  before  W.  W.  of  that  place, 
counselor  at  law,  one  of  the  commissioners,  etc.,  he 
having  administered  an  oath  to  the  witnesses  that 
the  answers  given  by  them  to  the  interrogatories 
proposed,  should  be  the  truth,  etc.  The  return 
then  proceeded  in  these  words :  "The  said  witness- 
es answered  as  follows  to  the  interrogatories  and 
cross-interrogatories  attached  to  the  said  commis- 
sion," etc. 
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go  behind  the  commission,  and  require  proof 
that  it  issued  regularly.  He  was  also  right  in 
deciding  that  the  interrogatories  annexed  and 
produced  at  the  trial,  were  the  same  as  those 
which  were  allowed,  and  used  by  the  commis- 
sioner. No  fraud  or  surprise  in  either  respect 
was  proved  by  which  the  defendants  could 
have  been  prejudiced;  and,  in  the  absence  of 
such  proof,  the  commission,  indorsement  and 
accompanying  papers  produced  with  them, 
were  to  be  presumed  regular  and  properly  con- 
nected. 

Enough  appeared  to  show  that  the  oaths 
which  were  administered  extended  to  the  in- 
terrogatories on  both  sides. 

But  the  Statute  2  R.  S.,  315,  2d  ed.,  sec.  24, 
sub.  1,  requires  that  the  commissioners,  or  one 
of  them,  shalt  publicly  administer  an  oath  to 
the  witnesses  named  in  the  commission,  and 
sub.  4  and  5,  prescribe  that  the  commissioners, 
after  closing  up  and  sealing  the  depositions, 
shall,  if  the  direction  be  to  return  by  mail,  im- 
mediately deposit  the  packet  in  the  nearest 
postofflce.  It  is  objected  that  the  return  failed 
to  state  that  the  oath  was  publicly  administered, 
and  that  the  deposit  was  immediately  made. 
In  respect  to  the  latter,  it  is,  we  apprehend,  a 
sufficient  answer  that  the  statute  is  directory, 
and  speaks  with  a  view  to  hasten  the  commis- 
sioners for  the  benefit  of  the  party  suing  out 
the  commission.  It  relates  to  a  matter  over 
which  he  has  no  control.  The  delay  cannot  be 
supposed  to  prejudice  the  opposite  party, who, 
if  it  be  unreasonable,  has  his  remedy  by  mov- 
ing for  judgment  and  in  case  of  nonsuit,  not- 
withstanding the  commission,  provided  he  be 
defendant  in  the  cause.  Coles  v.  Thompson,  1 
41*]  *Cai.,  517.  We  think  a  motion  was  the 
only  remedy  of  the  defendants. 

In  respect  to  the  manner  of  administering 
the  oath,  as  whether  public  or  private  ;  no 
doubt, when  a  statute  proposes  to  substitute  de- 
positions to  be  taken  in  a  prescribed  form  as  a 
substitute  for  the  open  common  law  examina- 
tion on  the  stand,  it  must  be  strictly  pursued, 
Jackson  v.  Hobby,  20  Johns. .  357,  361 ;  and  the 
only  question  here  is,  whether  the  manner  of 
administering  the  oath  must  expressly  appear 
in  the  return  of  the  commissioners.  If  that  be 
essential,  the  return  was  defective.  It  gives 
the  form  of  the  oaths,  which  was  right.  By 
section  24,  they  are  to  execute  the  commission 
as  follows:  1.  They,  or  one  of  them,  shall 
publicly  administer  an  oath  that  the  answers 
given  by  the  witnesses  to  the  interrogatories 
proposed  to  them  shall  be  the  truth,  etc.;  2. 
They  shall  cause  the  examination  of  each  wit- 
ness to  be  reduced  to  writing,  subscribed  by 
him,  and  certified  by  such  of  the  commission- 
ers as  are  present,  etc. ;  3.  By  subdivision*  4, 
the  commissioners  shall  subscribe  their  names 
to  each  sheet  of  the  depositions  taken  by  them, 
and  close  them  up  under  their  seals,  and  ad- 
dress them  as  required  by  the  statute.  A  copy 
of  the  section  containing  these  directions, with 
others  as  to  the  mode  of  executing  the  com- 
missions, certifying  the  proceedings  under  it 
and  transmitting  them,  must,  by  subdivision 
6,  be  annexed  to  the  commission.  In  short,  the 
statute  requires  the  written  examination  of  the 
witness  by  him  subscribed  to  be  certified  by 
the  commissioners.  This  is  all;  and  the  ex- 
press requirement  of  the  statute  would  seem  to 
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be  fairly  complied  with,  if  the  court  be  enabled 
to  see  from  the  return  that  the  oath  was  suffi- 
ciently broad  in  terms  to  cover  all  the  inii-r- 
rogatories  proposed;  that  it  was, in  fact,admin- 
istered  to  the  witness,  and  that  he  answered  to 
the  questions  put.  All  this  appeared,  or  rather, 
we  are  to  intend  that  it  appeared;  for  the  cer- 
tificate of  the  commissioner  is  not  impeachable 
for  any  defect,  unless  it  be  the  omission  to 
state  that  the  oath  was  administered  publicly. 
If  that  be  not  made  by  the  statute  an  essential 
part  of  the  certificate,  then  we  ought  to  intend 
that  it  was  administered  publicly.  These  com- 
missioners *are,  for  the  purpose  of  tak-  [*42 
ing  testimony  under  the  statute,  officers  of  the 
law,  officers,  it  is  true,  with  limited  powers, 
like  an  inferior  magistrate  holding  his  court; 
but  in  favor  of  whom,  when  he  returns  that  he 
administered  a  certain  oath  required  by  stat- 
ute, we  intend  that  he  administered  it  publicly, 
and  even  in  proper  form,  unless  he  give  par- 
ticulars, or  state  something  from  which  it  ap- 
pears affirmatively  that  he  departed  from  the 
statute.  The  common  form  of  a  jurat  shows 
this.  An  officer  certifies  that  the  deponent  was 
sworn  before  him  on  such  a  day;  we  intend 
that  he  was  sworn  in  due  form.  It  cannot  in 
the  nature  of  things,  be  necessary  for  the  com- 
missioners to  say  that  the  witness  was  sworn  in 
public,  more  than  that  he  was  sworn  on  the 
gospels,  or  that  these  were  tendered  to  him, 
and  he  preferred  some  other  form.  On  the 
whole,  as  the  statute  has  not  required  commis- 
sioners to  return  expressly  whether  the  oath 
was  in  public  or  private,  we  think  the  return 
may  easily  be  sustained  by  the  doctrine  of  in- 
tendment. 

The  cases  cited  in  support  of  the  objection, 
Bailis  v.  Cochran,  2  Johns.,  417,  and  Bolie  v. 
Van  Rooten,  4  Id.,  130,  far  from  discounte- 
nancing, rather  go  to  confirm  this  view.  In  the 
first,  the  commissioners  nowhere  certified  that 
the  witness  was  sworn  or  even  examined  by 
them,  or  that  they  caused  his  examination  to 
be  reduced  to  writing.  It  was,  therefore,  re- 
jected. In  the  last  case,  the  examination  was 
received  without  the  form  of  the  oath  being 
returned.  The  court  contented  themselves 
with  being  able  to  collect  from  the  whole  re- 
turn that  the  witness  had  been  sworn  and  ex- 
amined before  the  commissioners  on  interroga- 
tories administered  under  the  commission.  The 
court  intended  that  the  examination  was  re- 
duced to  writing  by  the  commissioners, that  the 
witness  was  sworn  by  them;  and  it  was  not 
even  questioned  but  that  the  oath  must  be  in- 
tended to  have  been  correct  in  form. 

New  trial  denied. 

Cited  in-1  Leg.  Obs.,  27 ;  33  N.  J.  L.,  436. 


•GILBERT  [*43 

0. 

THE  NORTH  AMERICAN  FIRE  INSUR- 
ANCE COMPANY. 

Fire  Insurance — Plaintiff,  in  Suit  on  Policy, 
Muat  Show  an  Insurable  Interest  —  Prelimi- 
nary Proof— Delivery  of  Deed — Record  Only 
Prim  a  Facie  Evidence  of. 

NOTE.— Deed— Delivery—  Escrow—  Intent  of  parties 
given  effect.  For  a  full  discussion,  see  Jackson  v. 
Rowland,  6  Wend.,  666,  note. 
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In  an  action  on  a  policy  of  insurance  against  flre, 
the  plaintiff  on  the  trial  must  show  that  he  had  an 
insurable  interest  in  the  premises ;  but  it  is  not  nec- 
essary in  the  account  of  loss  furnished  as  part  of 
the  preliminary  proofs  to  state  the  nature  or  his  in- 
terest. 

A  deed  does  not  take  effect  as  an  operative  in- 
strument, although  left  in  the  hands  of  the  grantee 
after  its  execution  by  the  grantor,  if  it  be  so  left 
solely  for  the  purpose  of  transmission  to  a  third 
person,  in  whose  hands  the  parties  had  agreed  it 
should  remain  until  the  happening  of  a  certain 
event,  when  it  should  be  delivered  over  and  take  ef- 
fect. 

The  fact  that  a  deed  is  recorded,  is  only  prima 
facie  evidence  of  a  delivery  and,  consequently,  may 
be  rebutted. 

Citations— 10  Wend.,  310 ;  2  Wend.,  308. 

THIS  action  was  tried  at  the  Oswego  Circuit, 
in  Dec.,  1838,  before  the  Hon.  Philo  Grid- 
ley,  one  of  the  Circuit  Judges. 

The  defendants,  Dec.  7,  1836,  entered  into 
a  policy  of  insurance  against  fire,  to  the  amount 
of  $4,000,  upon  a  stone  flouring-mill,  and  a 
framed  warehouse  attached  thereto,  belonging 
to  the  plaintiff,  situate  at  Oswego,  for  one  year 
from  the  date  of  the  policy.  The  mill  took  fire 
Oct.  23,  1837,  and  was  injured  to  a  great 
amount.  The  first  objection  taken  to  a  recov- 
ery was  an  alleged  defect  in  the  preliminary 
proofs;  the  defendants  insisting  that  the  plaint- 
iff should  have  stated  his  interest  in  the  prem- 
ises at  the  time  of  the  insurance,  and  at  the 
time  of  the  loss.  The  account,  or  rather  affi- 
davits, of  the  loss  made  by  the  plaintiff,  com- 
menced as  follows:  "  H.  S.  G.  deposes  that  the 
flouring  mill  which  belonged  to  him,  in  the 
Village  of  Oswego,  and  which  was  insured  by, 
etc.,  was,  on,  etc.,  totally  destroyed  by  fire," 
etc  This  objection  was  overruled  by  the  cir- 
cuit judge.  The  defendants  next  undertook 
to  show  that  the  plaintiff  had,  without  their 
assent,  parted  with  his  interest  in  the  premises 
insured;  and  they  accordingly  produced  in  evi- 
dence a  deed  in  fee,  bearing  date  May  19, 1837, 
whereby  the  plaintiff  for  the  consideration  of 
$16,000,  conveyed  the  property  to  one  Jermiah 
Nottingham.  The  grantee  in  that  deed  being 
44*]  called  by  the  plaintiff,  testified  *that  he 
entered  into  a  contract  with  the  plaintiff  for 
the  purchase  of  the  premises;  that  it  was  agreed 
that  the  plaintiff  should  execute  a  deed  to  him, 
and  that  he  (the  witness)  should  execute  a  mort- 
gage back  -to  secure  the  payment  of  $11,000, 
and  as  to  the  residue  of  the  purchase  money, 
viz. :  $5,000,  that  it  should  remain  open  until 
the  close  of  a  controversy  between  the  plaint- 
iff and  one  White,  the  grantor  of  the  plaintiff, 
in  respect  to  incumbrances  charged  upon  the 
property;  that  the  deed  and  mortgage  should 
be  placed  in  the  hands  of  Mr.  Babcock,  of 
Oswego,  to  be  retained  by  him  until  the  settle- 
ment of  the  controversy  between  the  plaintiff 
and  White,  and  then  to  be  delivered  over  and 
take  effect.  The  deed  and  mortgage  were  ac- 
cordingly executed,  and  were  both  left  in  the 
hands  of  the  witness  to  forward  to  Mr.  Bab- 
cock.  He  subsequently  explained  that  the  un- 
derstanding was,  that  the  deed  should  be  trans- 
mitted to  the  clerk's  office  of  Oswego,  to  be 


recorded,  and  then  handed  over  to  Mr.  Bab- 
cock,  to  remain  until,  etc.  He  accordingly 
sent  the  deed  to  the  clerk's  office,  and  the  mort- 
gage to  Mr.  Babcock,  in  whose  hands  both  the 
deed  and  mortgage  now  remain;  the  witness 
testifying  that  he  had  never  accepted  or  re- 
ceived the  deed.  The  deed  and  mortgage  were 
recorded  on  the  same  day.  The  defendants 
also  gave  in  evidence  a  deed  of  assignment, 
bearing  date  July  5,  1837,  executed  by  the 
plaintiff  to  one  William  P.  Nottingham,  in 
trust,  for  the  payment  of  certain  debts,  where- 
by the  plaintiff  granted  all  his  real  estate,  a 
schedule  whereof  was  declared  to  be  annexed. 
On  production  of  the  schedule  it  was  manifest 
that  the  property  at  Oswego  was  not  embraced 
in  the  assignment.  Upon  this  evidence  the 
counsel  for  the  defendants  moved  for  a  non- 
suit, which  being  refused,  an  exception  was 
taken,  and  the  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff.  The 
defendants  ask  for  a  new  trial. 

Mr.  W.  C.  Noyes,  for  defendants. 

Messrs.  W.  Duer  and  B.  Davis  Noxon, 
for  plaintiff. 

*By  the  Court,  Bronson,  J.  It  was  [*45 
necessary  for  the  plaintiff  to  establish  on  the 
trial  his  interest  in  the  subject  insured  ;  but  I 
find  nothing  in  the  ninth  condition  annexed  to 
the  policy,  which  made  it  necessary  for  him  to 
state  the  nature  of  his  interest  in  the  affidavit, 
which  formed  a  part  of  the  preliminary  proofs. 
He  was  to  deliver  a  particular  account  of  his 
loss,  and  accompany  the  same  with  his  oath. 
He  stated  ia  his  affidavit,  that  the  flouring  mill 
which  belonged  to  him, and  which  was  insured, 
was,  on  a  specified  day,  totally  destroyed  by 
fire,  and  that  his  loss  and  damage  by  reason  of 
the  fire,  would  exceed  $10,000.  This  seems  to 
be  a  full  and  fair  compliance  with  that  part  of 
the  ninth  condition  which  relates  to  this  ques- 
tion, and  I  think  no  criticism  upon  the  words 
of  the  affidavit  would  have  been  attempted, 
had  it  not  been  for  the  question  which  arose 
concerning  the  conveyance  of  the  property  be- 
fore the  loss  happened.  That  question  remains 
to  be  considered  by  itself.  The  objection  to 
the  preliminary  proofs  was  properly  overruled. 

II.  There  is  no  foundation  for  the  objection 
that  the  plaintiff's  interest  in  the  mill  passed 
by  the  trust  deed  to  William  P.  Nottingham. 
The  general  words,  "all  my  real  estate,"  were 
plainly  qualified  and  restricted  in  their  opera- 
tion, by  the  reference  which  immediately  fol- 
lowed to  "a  schedule,"  in  which  two  parcels  of 
land  were  particularly  described,  and  the  Os- 
wego property  was  not  mentioned.     It  would 
be  doing  violence  to  the  plain  intent  of  the  par- 
ties, to  say  that  the  mill  passed  by  that  deed. 

III.  The  deed  of  May  19,  1837,  to  Jeremiah 
Nottingham, presents  a  more  important, though 
not  a  very  difficult  question.  If  the  grantor  do 
not  intend  that  his  deed  shall  take  effect  until 
some  condition  is  performed,  or  the  happening 
of  some  future  event,  he  should  either  keep  it 
himself,  or  leave  it  with  some  third  person  as 


The  term  escrow  need  not  be  used  at  the  time  of  the 
delivery.  See  Clark  v.  Gifford,  10  Wend.,  310,  note. 

A  deed  delivered  to  the  grantee  can  only  be  an 
escrow  when  it  is  thus  delivered  for  the  express  pur- 
pose of  being  handed  to  a  third  person.  Fairbanks 
v.  Metcalf,  8  Mass..  230;  C.  W.  &  Z.  Ry.  Co.  v.  Iliif, 
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13  Ohio  St.,  249  ;  Brown  v.  Reynolds,  5  Sneed,  639 : 
Whyddon's  Case,  Cro.  Eliz.,  520;  3  Washb.  Real 
Prop.,  299. 

Evidence— Admissfbttity  of  parol,  to  show  that  a 
deed  was  not  delivered.  See  Roberts  v.  Jackson,  1 
Wend.,  478,  note. 
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an  escrow,  to  be  delivered  al  the  proper  time. 
If  he  deliver  it  as  his  deed  to  the  grantee,  it 
will  operate  immediately,  and  without  any  ref- 
erence to  the  performance  of  the  condition,  al- 
though such  a  result  may  be  contrary  to  the 
express  stipulation  of  the  parties  at  the  time  of 
the  delivery.  This  is  one  of  the  cases  in  which 
46*]  *the  law  fails  to  give  effect  to  the  hon- 
est intention  of  the  parties,  for  the  reason  that 
they  have  not  adopted  the  proper  legal  means 
of  accomplishing  their  object. 

But  this  case  does  not  come  within  the  rule. 
There  was  no  delivery  of  the  deed,  either  upon 
condition  or  otherwise,  to  the  grantee.  The 
agreement  of  the  parties  was,  in  substance, 
that  the  deed  should  be  plaeed  in  the  hands  of 
Mr.  Babcock, until  the  controversy  with  White 
should  be  settled,  and  then,  and  not  before, 
the  conveyances  should  be  delivered.  It  was 
not  necessary  that  the  word  "escrow"  should 
be  used  in  making  this  arrangement.  The  in- 
tention of  the  parties  was  sufficiently  manifest- 
ed without  it.  Clark  v.  Oifford,  10  Wend., 310. 
If  Babcock  had  been  present,  and  the  convey- 
ances had  been  handed  to  him  at  that  time, 
there  would  have  been  no  question  about  it. 
And  although  absent,  if  the  deed  had  been  sent 
to  him,  with  the  proper  instructions,  by  the 
hand  of  a  third  person,  it  could  not  be  main- 
tained that  this  would  amount  to  a  delivery  to 
the  grantee. 

Now,  what  was  done  in  this  case?  The  deed, 
as  well  as  the  mortgage,  was  left  in  the  hands 
of  Nottingham  to  be  forwarded  to  Babcock, 
the  depositary.  It  was  not  put  into  the  hands 
of  the  grantee  to  keep,  but  merely  as  a  mode 
of  transmission  to  Babcock, as  was  well  said  by 
the  judge  on  the  trial.  There  was  neither  any 
formal  delivery,  nor  any  intent  that  the  grantee 
should  take  it  as  the  deed  of  the  grantor.  Not- 
tingham received  it,  not  as  grantee,  but  as  the 
agent  of  the  grantor  for  a  special  purpose;  and 

1  see  no  good  reason  why  he  could  not  execute 
that  trust  as  well  as  a  stranger.  He  did  execute 
it  with  fidelity,  and  the  deed  still  remains  with 
the  depositary  agreed  on  by  the  parties. 

The  fact  that  the  deed  had  been  recorded, 
was  only  prima  fade  evidence  of  a  delivery, 
which  might  be  rebutted.  Jackson  v.  Perkins, 

2  Wend.,  308.  What  would  have  been  the  con- 
sequence had  Nottingham  conveyed  to  a  bona 
Jide  purchaser,  need  not  be  considered  on  this 

occasion. 
New  trial  denied. 

Deed— Delivery  absolute  and  in  escrow.  Limited— 
26N.Y..491. 

Cited  in-5  N.  Y.,  238 :  10  N.  Y.,  565 ;  28  N.  Y.,  341; 
32  N.  Y..  447 ;  49  N.  Y.,  110  ;  11  Barb.,  351 ;  43  Barb., 
24 ;  53  How.  Pr.,  223 ;  4  Abb.  Pr.,  318 ;  80  Ind.,  136  ; 
41  N.  J.  L.,  407 ;  32  Am.  Rep.,  228  (12  Vroom.,  407). 

.Record— Prima  facie  evidence  of  delivery.  Cited  in 
—63  N.  Y.,  273  ;  22  How.  Pr..  419;  35  Am.  Rep.,  168 
(95  111.,  281). 

Presumption  of  delivery— Rebuttal  of.  Cited  in— 
20  Harb.,  338 ;  44  Super,  205. 

Also  cited  in— 1  Curt.,  197 ;  13  Am.  Rep.,  412  (36  N. 
J.  L..  407). 


47*]       *THE  PEOPLE  «.  BROWN. 

Disorderly  Persons— Statute — Authority  of  Jus- 
tices— Recognizance  for  Good  Behavior. 

'.'  In  a  proceeding  under  the  statutes,  relative  to  dis- 
orderly persona,  the  magistrate  before  whom  the 
conviction  takes  place,  has  no  authority  acting 
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singly,  to  take  a  recognizance  for  good  behavior, 
after  the  record  of  the  conviction  is  filed. 

\Vhethereven  two  Justices  of  the  peace  are  au- 
thorized to  take  the  recognizance  after  the  tiling  of 
the  record,  and  previous  to  the  commitment  of  the 
offender,  qucere. 

Citations-1  R.  8.,  645,  646,  2d  ed.,  sees.  1, 2,  6 ;  ••  K. 
8.,  214,  sec.  60,  2d  ed. 

TVEMURRER  to  declaration.  This  was  an  ac- 
\J  tiou  on  a  recognizance,  entered  into  by  the 
defendant,  on  her  conviction  as  a  disorderly 
person.  1  R.  S.,  638.  The  pleader  stated,  that 
July  20,  1838,  a  complaint  was  made  to  one  of 
the  aldermen  of  the  City  of  N.  Y.,  charging 
the  defendant  with  being  disorderly;  that  the 
alderman  acting  as  a  justice  of  the  peace,  is- 
sued his  warrant  for  the  apprehension  of  the 
defendant,  and  caused  her  to  be  brought  be- 
fore him,  for  examination,  to  wit:  on  the  said 
July  20,  when  he  proceeded  to  examine  into 
the  complaint,  and  that  it  was  made  to  appear 
to  him,  by  competent  testimony,  that  the  de- 
fendant was  a  disorderly  person.  That  he  there- 
upon required  of  the  defendant  sufficient  sure 
ties  for  her  good  behavior  for  the  space  of  one 
year,  and  that  in  default  of  such  sureties  being 
found,  he  made  up  and  signed  a  record  of  con- 
viction, specifying  that,  etc.  (setting  forth  the 
proceedings  had  before  him,  and  concluding  as 
follows):  and  in  default  of  such  sureties  being 
found,  did  thereby  commit  the  said  Julia 
Brown  as  a  disorderly  person,  and  did  further 
order  and  adjudge,  that  the  said  Julia  Brown 
be  committed  to  the  common  jail  of  the  said 
city,  there  to  remain  until  such  sureties  be 
found,  or  until  she  should  be  discharged  by 
due  course  of  law,  as  by  the  record  of  tie  said 
conviction,  under  the  hand  of  the  said  Robert 
Smith,  filed  in  the  office  of  the  clerk  of  the 
County  of  N.  Y.,  Oct.  4,  1838,  will  more  fully 
and  at  large  appear.  The  pleader  then  pro- 
ceeds to  allege,  that  the  defendant,  after  the 
said  conviction,  to  wit:  July  20,  *1838,  [*48 
at,  etc.,  personally  came  in  her  own  proper 
person,  before  the  said  R.  S. ,  so  being  one  of 
the  justices,  etc.,  and  entered  into  a  recogni- 
zance in  writing,  etc.  (setting  forth  the  recog- 
nizance). Then  follows  a  breach  of  the  recog- 
nizance, and  the  usual  conclusion  in  an  action 
of  debt  on  recognizance.  The  defendant  de- 
murred, assigning  various  special  causes  of 
demurrer. 

Mr.  R.  Lockwood,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

By  the  Court,  Cowen,  J.  This  is  an  action 
of  debt  upon  a  recognizance  for  good  behavior, 
entered  into  by  the  defendant  as  a  disorderly 
person,  pursuant  to  the  1  R.  S.,  645,  646,  2d  ed., 
sees.  1,  2.  The  defendant  demurs  to  the  dec- 
laration, and  several  causes  of  special  demur- 
rer are  assigned,  which  are  clearly  without 
foundation.  The  proceedings  preliminary  to 
the  recognizance,  the  recognizance  itself,  and 
the  breach,  are  Very  well  pleaded,  in  point  of 
form,  and  the  only  serious  questions  arise  upon 
several  causes  or  general  demurrer,  assigned 
ore  tenus,  on  the  argument.  We  shall  not  ex- 
amine all  these,  because  we  are  clearly  of  opin- 
ion, that  the  objection  to  the  jurisdiction  of  the 
alderman  who  took  the  recognizance,  is  well 
taken.  The  2d  section  of  the  Act  provides.that 
upon  complaint  made  to  any  justice  of  the 
peace  (and  an  alderman  is  ex  officio  a  justice), 
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against  any  person  as  being  disorderly,  he  shall 
issue  his  warrant,  cause  the  offender  to  be 
brought  before  him,  etc.,  and  upon  its  appear- 
ing, etc.,,  that  he  or  she  is  a  disorderly  person, 
the  justice  may  require  of  him  or  her,  sureties 
for  good  behavior,  etc.  In  default  of  such 
sureties  being  found,  the  justice  is  then  to 
make  up  and  file  in  the  county  clerk's  office  a 
record  of  conviction,  and,  by  warrant,  to  com- 
mit the  offender  to  the  county  jail,  there  to  re- 
main until  such  sureties  be  found,  or  the  of- 
fender be  discharged  according  to  law.  Then, 
by  the  6th  section,  the  person  so  committed  to 
jail,  may  be  discharged  by  two  justices,  on  giv- 
ing the  required  sureties. 
49*]  *The  declaration  avers,  that  on  the  de- 
fendant's default  to  find  sureties,  the  justice 
made  up  and  signed  and  filed  the  record  of 
conviction,  whereby  he  did,  among  other 
things,  order  and  adjudge  that  she  should  be 
committed  to  jail,  as  required  by  the  statute. 
Whereupon,  afterwards,  the  defendant  came 
before  the  justice  and  entered  into  the  recog- 
nizance in  suit.  We  are  clear  that  after  the 
record  of  conviction  was  made  and  filed,  the 
justice  lost  all  power  singly  to  take  the  recog- 
nizance. The  power  then  devolved  upon  the 
two  magistrates,  mentioned  in  the  6th  section. 
It  is  not  necessary  to  say  that  even  they  could 
take  the  recognizance  previous  to  an  actual 
commitment.  It  is  quite  doubtful  whether, 
upon  the  settled  principles  of  construing  stat- 
utes, which,  like  this,  authorize  summary  pro 
ceedings  in  derogation  of  the  common  law, 
there  be  not  a  space  between  the  filing  of  the 
record  and  the  commitment,  when  there  is  no 
power  to  discharge,  on  any  terms,  if  the  con- 
viction be  regular.  At  any  rate,  it  is  quite 
clear  that  the  magistrate  himself,  before  whom 
the  conviction  takes  place,  has  no  such  power. 
On  the  default  of  the  offender  to  find  the  sure- 
ties demanded,  the  statute  peremptorily  pre- 
scribes one  course,  and  but  one,  viz. :  to  make 
up,  sign  and  file  the  record  of  conviction,  and 
issue  a  warrant  of  commitment.  The  only 
power  in  him  to  take  the  recognizance,  pre- 
cedes the  filing  of  the  conviction.  On  the  rec- 
ord being  filed,  the  conviction  is  perfected;  and 
the  offender  is  without  relief,  except  by  the  in- 
tervention of  the  two  magistrates,  mentioned 
in  the  6th  section.  Therefore  the  recogni- 
zance is  utterly  void  on  common  law  principles 
of  construction,  but  especially  within  the 
strong  and  broad  language  of  the  2  R.  S.,  214, 
sec.  60,  2d  ed.,  as  not  being  taken  by  the  offi- 
cer in  a  case  or  in  the  manner  provided  by  law. 

There  must  be  judgment  for  the  defendant, 
with  leave  to  the  people  to  amend. 

Judgment  for  defendant. 

Cited  in— 7  Hill,  42 :  3  Denio,  572 ;  4  Denio,  539 ;  5 
Barb.,  208;  74  111.,  24. 
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*ROBB  ET  AL. 

HACKLEY  &  WELTOK 


Evidence  —  Inadmissibility    of  Declarations   of 
Witness  Made  Out  of  Court — Exceptions. 

Proof  of  declarations  made  by  a  witness  out  of 
court,  in  corroboration  of  testimony  given  by  him 
on  the  trial  of  a  cause,  is  as  a  general,  and  almost 
universal  rule,  inadmissible. 

It  seems,  however,  that  to  this  rule  there  are  ex- 
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ceptions,  and  that  under  special  circumstances  such 
proof  will  be  received;  as  where  the  witness  is 
charged  with  giving  his  testimony  under  the  influ- 
ence of  some  motive  prompting  him  to  make  a  false 
or  colored  statement,  it  may  be  shown  that  he  made 
similar  declarations  at  a  time  when  the  imputed 
motive  did  not  exist.  So  in  contradiction  of  evidence 
tending  to  show  that  the  account  of  the  transaction 
given  by  the  witness,  is  a  fabrication  of  late  date,  it 
may  be  shown  that  the  same  account  was  given  by 
mm  before  its  ultimate  effect  and  operation  arising 
from  a  change  of  circumstances  could  have  been 
foreseen. 

Citations— 12  Wend.,  78;  1  Phil.Ev.,  107, 149,  n.  (n), 
307,  n.  308,  Co  wen's  ed.:  1  Stark.  Ev.,  148,  149 :  2  Russ. 
Cr.,  682,  ed  of  1836 ;  2  Poth.  Ob.,  251,  252,  Evans'  ed., 
1826;  1  Mod.,  282;  Hawk.  P.  C.,  b.  2,  ch.  46,  sec.  48;  1 
Gilb.  Ev.,  890,  Lofft's  ed.,  1795 ;  1  McNally.  Ev.,  259  • 
3  Doug.,  242 ;  Bull.  N.  P.,  294 ;  1  Phil,  by  C.  &  H.,776l 
77y» 

THIS  was  an  application  to  set  aside  the  re- 
port of  a  referee.  The  plaintiffs  were 
merchants  in  N.  Y.,  and  the  defendants  mer- 
chants in  Hamilton,  Madison  Co.  The  action 
was  brought  to  recover  the  amount  of  two  bills 
of  goods,  amounting  to  about  $800,  which  the 
plaintiffs  had  sold  the  defendants  in  May  and 
Sep.,  1836.  on  a  credit  in  each  case  of  four 
months.  The  defense  was,  that  the  plaintiffs 
had,  Nov.  29,  1836,  accepted  the  note  of  one 
Townsend  for  $500,  payable  in  30  days,  in  full 
satisfaction  and  discharge  of  their  debt.  The 
defendants  were  at  the  time  in  failing  circum- 
stances. Isaac  Small,  who  resided  at  Herki- 
mer,  acted  as  agent  for  the  plaintiffs  in  mak- 
ing the  compromise.  He  testified  that  the  note 
of  Townsend  was  taken  conditionally,  and  was 
only  to  be  in  full  satisfaction,  if  paid,  and  that 
he  gave  the  defendants  a  receipt  to  that  effect. 
The  note  was  protested  and  had  not  been  paid. 
Townsend,  who  gave  the  note,  was  present  at 
the  settlement,  and  testified  that  the  note  was 
received  in  full  satisfaction  and  discharge  of 
the  plaintiffs'  debt  against  the  defendants,  and 
he  positively  contradicted  the  statement  of  the 
agent,  Small.  Another  witness  testified  that 
Small  told  him,  soon  after  the  transaction,  that 
he  had  taken  the  note  of  Townsend  for  $500, 
for  the  plaintiffs,  and  that  the  defendants  were 
absolutely  discharged.  Two  other  witnesses 
*proved  a  conversation  with  one  of  the  f*51 
plaintiffs,  the  last  of  Feb.  or  the  first  of  Mar., 
1837,  in  which  he  mentioned  the  compromise 
made  with  the  defendants  by  Small,  and  said 
he  had  accepted  Townsend's  note  in  payment 
and  satisfaction  of  the  debt,  and  that  he  was 
perfectly  satisfied  with  the  security. 

The  plaintiffs  then  offered  to  read  in  evi- 
dence a  letter,  without  date,  purporting  to 
have  been  written  by  the  agent,  Small,  and  ad- 
dressed to  the  plaintiffs  at  N".  Y.  It  was  post 
marked,  "  Herkimer,  N.  Y.,  Dec.  I;"  and  also 
offered  to  prove  by  Small  that  he  had  written 
and  sent  the  letter  to  the  plaintiffs,  immediate- 
ly after  his  return  from  Hamilton,  where  the 
compromise  was  made.  This  letter  gave  the 
same  account  of  the  transaction  that  Small  had 
given  in  his  testimony.  A  witness  proved  that 
the  post-mark  on  the  letter,  judging  from  his 
knowledge  of  the  post  mark  at  the  Herkimer 
office,  was  genuine,  and  that  he  received  the 
letter  by  private  conveyance,  about  one  or  two 
weeks  before  the  trial  in  Sep.,  1838,  in  a  sealed 
blank  envelope,  which  also  contained  a  brief 
on  behalf  of  the  plaintiffs,  made  up  by  their 
attorney.  To  receiving  the  letter  in  evidence, 
the  defendants  objected,  on  the  ground  that 
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the  declarations  of  the  witness  were  not  admis- 
sible to  corroborate  or  strengthen  his  testi- 
mony; and  that  if  the  same  were  admissible 
when  the  declarations  were  proved  by  the  tes 
timony  of  other  witnesses,  yet  they  were  not 
competent  to  be  proved  by  the  witness  whose 
testimony  was  sought  to  be  corroborated.  The 
defendants  also  objected  to  the  offered  testi- 
mony of  Small  in  relation  to  the  letter.  Both 
objections  were  overruled.  Small  then  testi- 
fied that  the  letter  was  by  him  written  and  sent 
by  mail  to  the  plaintiffs,  immediately  after  his 
return  from  Hamilton.  The  letter  was  there- 
upon read  in  evidence. 

The  referee  reported  in  favor  of  the  plaint- 
iffs $898.81.  The  defendants  now  move  to  set 
aside  the  report. 

Mr.  C.  P.  Kirkland,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

52*]  *By  Hie  Court,  Bronson,  J.  The 
witness,  Isaac  Small,  was  contradicted  in  the 
most  material  point  of  his  testimony,  and  it 
was  also  proved  that  he  had  given  a  different 
relation  of  the  matter  out  of  court  from  that 
which  he  gave  on  the  hearing.  The  letter 
which  he  had  written  to  the  plaintiffs,  was  not 
used  for  the  purpose  of  refreshing  his  recol- 
lection of  the  transaction  to  which  it  related, 
but  it  was  admitted  in  evidence  for  the  pur- 
pose of  confirming  his  testimony,  by  showing 
that  he  had  given  the  same  account  of  the  mat- 
ter out  of  court  and  when  not  under  oath,  that 
he  gave  on  the  trial.  Independent  of  his  own 
statement,  there  was  no  evidence  that  the  let- 
ter was  written  when  the  transaction  was  re- 
cent, or  that  it  had  ever  been  in  the  hands  of 
the  plaintiffs.  It  may  have  been  prepared  with 
direct  reference  to  this  litigation.  The  case  is 
not  so  strong  as  it  would  have  been  on  proof 
by  a  third  person  that  the  witness  had  made 
similar  declarations  immediately  after  the  busi- 
ness was  transacted. 

When  a  witness  is  contradicted,  his  testi- 
mony may,  of  course,  be  fortified  by  proving 
the  same  facts  by  others;  if  his  character  for 
truth  is  attacked,  it  may  be  supported  by  prov- 
ing it  good;  and  if  evidence  is  given  that  the 
witness  has  made  declarations  out  of  court  in- 
consistent with  his  testimony,  it  may  be  shown 
that  those  declarations  were  made  under  such 
circumstances  as  not  to  detract  from  his  cred- 
ibility. If  an  attempt  is  made  to  discredit  the 
witness,  on  the  ground  that  his  testimony  is 
given  under  the  influence  of  some  motive 
prompting  him  to  make  a  false  or  colored  state- 
ment, the  party  calling  him  has  been  allowed 
to  show,  in  reply,  that  the  witness  made  sim- 
ilar declarations  at  a  time  when  the  imputed 
motive  did  not  exist. 

But  as  a  general  and  almost  universal  rule, 
evidence  of  what  the  witness  has  said  out  of 
court  cannot  be  received  to  fortify  his  testi- 
mony. It  violates  a  first  principle  in  the  law 
of  evidence  to  allow  a  party  to  be  affected, 
either  in  his  person  or  his  property,  by  the 
declarations  of  a  witness  made  without  oath. 
And  besides,  it  can  be  no  confirmation  of  what 
the  witness  has  said  on  oath,  to  show  that  he 
has  made  similar  declarations  when  under  no 
53*]  such  solemn  obligation  *to  speak  the 
truth.  It  is  no  answer  to  say  that  such  evidence 
will  not  be  likely  to  gain  credit.and  consequent- 
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ly  will  do  no  harm.  Evidence  should  never  be 
given  to  a  jury  which  they  are  not  at  liberty 
to  believe. 

The  referee  was  probably  governed,  in  re- 
ceiving the  evidence,  by  the  language  of  Die 
late  learned  Chief  Justice  in  People  v.  Vane,  12 
Wend..  78;  but  that  case  docs  not  necessarily 
go  beyond  deciding,  that  the  testimony  of  an 
accomplice  in  crime  may  be  corroborated,  by 
showing  that  when  first  arrested  he  gave  the 
same  relation  of  the  facts  which  he  had  given 
on  oath  upon  the  trial.  The  fact  that  the  ac- 
complice was  called  as  a  witness  for  the  peo- 
ple, gave  rise  to  the  inference  that  he  was 
criminating  the  defendant  for  the  purpose  of 
exempting  himself  from  prosecution  for  the 
larceny.  It  might,  therefore,  be  proper  to  show 
that  he  had  given  the  same  account  of  the  ni;it 
ter  at  a  time  when  there  was  no  such  motive 
for  making  a  false  accusation.  If.  when  first 
arrested,  and  when  he  had  no  expectation  of 
personal  exemption,  he  had  frankly  disclosed 
the  whole  matter,  that  might  tend  to  confirm 
his  subsequent  repetition  of  the  same  statement 
on  oath.  This  brings  the  case  within  an  ac- 
knowledged exception  to  the  general  rule,  that 
the  testimony  of  a  contradicted,  impeached  or 
discredited  witness  cannot  be  confirmed  by 
proving  that  he  has  made  similar  declaration-- 
out  of  court. 

Mr.  Phillips,  after  stating  the  general  rule, 
says,  in  one  point  of  view,  a  former  statement 
by  the  witness  appears  to  be  admissible  in  con- 
firmation of  his  evidence  ;  and  that  is,  where 
the  counsel  on  the  other  side  impute  a  design 
to  misrepresent,  from  some  motive  of  interest 
or  relationship;  there,  indeed,  in  order  to  re- 
pel such  an  imputation,  it  might  be  proper  to 
show  that  the  witness  made  a  similar  statement 
at  a  time  when  the  supposed  motive  did  not  ex- 
ist, or  when  motives  of  interest  would  have 
prompted  him  to  make  a  different  statement  of 
the  facts  1  Phil.  Ev.,  307,  308.  Cow.  ed.  It 
is  agreed  also  by  Mr.  Starkie,  that  such  cvi 
dence  may.  under  special  circumstances.be  ad- 
mitted ;  as,  for  instance,  in  contradiction  of 
evidence  tending  to  show  that  the  account  \va^ 
a  fabrication  of  late  date, and  where  *con  [*<">4- 
sequently  it  becomes  material  to  show  that  the 
same  account  has  been  given  before  its  ulti- 
mate effect  and  operation, arising  from  a  change 
of  circumstances,  could  have  been  foreseen.  1 
Stark.  Ev.,  149.  And  see  2  Russ.  Cr,  682.  for 
exceptions  to  the  general  rule,  that  hearsay 
evidence  is  not  admissible.  Mr.  Evans,  in  his 
valuable  rtotes  to  Pothier,  after  speaking  of  the 
admission  of  declarations  of  the  witness  on 
former  occasions  to  confirm  his  statements  in 
court.says.in  ordinary  cases  the  evidence  would 
be  at  least  superfluous,  for  the  assertions  of  a 
witness  are  to  be  regarded  in  general  as  true, 
until  there  is  some  particular  reason  for  im- 
peaching them  as  false;  which  reason  may  be 
repelled  by  circumstances  showing  that  the 
motive  upon  which  it  is  supposed  to  have  been 
founded,  could  not  have  had  existence  at  the 
time  when  the  previous  relation  was  made, and 
which,  therefore,  repel  the  supposition  of  the 
fact  related  being  an  afterthought  or  fabrica- 
tion. He  adds,  if  a  witness  speaks  to  facts  nega- 
tiving the  existence  of  a  contract,  and  insinu- 
ations are  thrown  out  that  he  has  a  near 
connection  with  the  party  on  whose  behalf  he 
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appears — that  a  change  of  market,  or  any  other 
alteration  of  circumstances,  has  excited  an  in- 
ducement to  recede  from  a  deliberate  engage- 
ment ;  the  proof  by  unsuspicious  testimony 
that  a  similar  account  was  given  when  the  con- 
tract alleged  had  every  prospect  of  advantage, 
removes  the  imputation  resulting  from  the  op- 
posite circumstance,and  the  testimony  is  placed 
upon  the  same  level  which  it  would  have  had, 
if  the  motives  for  receding  from  a  previous  in- 
tention had  never  had  existence.  2  Poth.  Ob., 
251,  252,  Evans'  ed.,  1826. 

There  are  undoubtedly  some  very  respect- 
able authorities  in  favor  of  receiving  this  kind 
of  confirmatory  evidence  in  all  cases  where  the 
credibility  of  the  witness  is  impeached,  what- 
ever may  be  the  nature  of  the  evidence  tend- 
ing to  his  discredit.  In  Lutterell  v.  Reynell,  1 
Mod.,  282,  the  action  was  trespass  for  taking 
money,  but  the  taking  was  in  truth  a  felony. 
William  Maynard.an  accomplice, was  a  witness 
for  the  plaintiff,  and  several  witnesses  were  re- 
ceived and  allowed,  to  prove  that  he  did  at 
divers  times  discourse  and  declare  the  same 
things,  and  to  the  like  purpose, that  he  testified 
55*]  *on  the  trial;  and  the  Chief  Baron  said, 
"though  a  hearsay  was  not  to  be  allowed  as  a 
direct  evidence,  yet  it  might  be  used  to  this 
purpose,  viz. :  to  prove  that  William  Maynard 
was  consistent  to  himself,  whereby  his  testi- 
mony was  corroborated."  No  special  circum- 
stances, beyond  the  fact  that  the  witness  was 
an  accomplice,  are  stated  as  the  ground  for  ad- 
mitting his  declarations  out  of  court.  Hawkins 
says,  that  what  a  witness  hath  been  heard  to 
say  at  another  time,  may  be  given  in  evidence 
in  order  either  to  invalidate  or  confirm  the  testi- 
mony which  he  gives  in  court— citing  the  case 
in  Modern.  Hawk.  P.  C.,  b.  2,  ch.  46,sec.  48. 
To  the  same  effect  is  1  Gilb.  Ev. ,  890,  Loff t's 
ed.,  1795.  And  this  rule  was  followed  on  the 
trials  for  high  treason  in  Ireland,  in  the  years 
1795  to  1798.  1  MacNally,  Ev..  259.  There  are 
also  one  or  two  cases  in  the  State  Trials  laying 
down  the  same  rule. 

But  this  most  dangerous  doctrine  was  long 
since  utterly  exploded  in  England, although  the 
case  in  which  it  was  first  formally  overruled 
has  been  but  recently  published.  The  case  to 
which  I  allude  is  King  v.  Parker, 3  Doug.  ,242, 
where  the  witness  was  an  accomplice  in  the 
robbery.  Buller,  J. ,  said,  "it  was  now  settled, 
that  what  a  witness  said  not  upon  oath,  would 
not  be  admitted  to  confirm  what  he  said  upon 
oath ;  and  that  the  case  of  Lutterell  v.  Reynell, 
and  the  passage  cited  from  Hawkins,  was  not 
now  law;"  and  such  was  the  judgment  of  the 
whole  Court  of  K.  B.  upon  solemn  argument. 
This  decision  was  in  accordance  with  a  doubt 
which  Mr.  J.  Buller  had  previously  expressed 
in  relation  to  the  authority  of  the  casein  Mod- 
ern. Bull.  N.  P.,  294.  Since  the  decision  in 
King  v.  Parker,  I  find  no  authority  or  dictum 
in  the  English  books  in  favor  of  receiving  this 
kind  of  confirmatory  evidence,  except  under 
some  such  special  circumstances  as  have  al  ready 
been  mentioned. 

Mr.  Starkie  says,  it  seems  the  better  opinion 
that  a  witness  cannot  be  confirmed  by  proof 
that  he  has  given  the  same  account  before,even 
although  it  has  been  proved  that  he  has  given 
a  different  account,  in  order  to  impeach  his 
veracity;  for  his  mere  declaration  of  the  fact  is 
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not  evidence.  *His  having  given  a  con-  [*56 
trary  account,  although  not  upon  oath,  neces- 
sarily impeaches  his  veracity  or  his  memory; 
but  his  having  asserted  the  same  thing.does  not 
in  general  carry  his  credibility  further  than, nor 
so  far,  as  his  oath.  1  Stark.  Ev.,  148.  Mr.  Rus- 
sell does  not  notice  this  among  the  several  ex- 
ceptions which  he  specifies  to  the  general  rule, 
that  hearsay  evidence  is  inadmissible.  2  Russ. 
Cr.,  682,  690,  ed.  of  1836.  Mr.  Phillips,  after 
citing  the  cases  where  this  kind  of  confirma- 
tory evidence  was  received,  says,  it  would  not 
now  be  allowed.  1  Phil.  Ev.,  107,  Cow.  ed. 

In  the  Berkley  Peerage  case,  before  the  House 
of  Lords  in  1811,  Ld.  Redesdale,  after  the  ques- 
tion had  been  much  discussed  by  counsel  on 
both  sides,  said  he  had  always  understood, that 
for  the  purpose  of  impugning  the  lestimonv 
of  a  witness,  his  declarations  at  another  time 
might  be  inquired  into,  but  not  for  the  purpose 
of  confirming  his  evidence.  And  the  Ld.  Chan- 
cellor (Eldon)  expressed  his  decided  opinion  that 
this  was  the  true  rule.  1  Phil!  Ev.,  307,  note, 
and  1  Stark.  Ev.,  149,  n.  (n).  The  remarks  of 
Mr.  Phillips,  at  the  same  page,  upon  this  spe- 
cies of  evidence,  are  so  pertinent  and  just,that 
I  cannot  forbear  quoting  them.  "It  may  be  ob- 
served," he  says,  "upon  this  kind  of  evidence 
in  general,  that  a  representation  without  oath, 
can  scarcely  be  considered  as  any  confirmation 
of  a  statement  upon  oath.  It  is  the  oath  that 
confirms;  and  the  bare  assertion  that  requires 
confirmation.  The  probability  is  that  in  almost 
every  case  the  witness  who  swears  to  certain 
facts  at  the  trial,  has  been  heard  to  assert  the 
same  facts  before  the  trial;  and  it  is  not  so  much 
in  support  of  his  character  that  he  has  given 
the  same  account,  as  it  would  be  to  his  discred- 
it, that  he  should  ever  have  made  one  different. 
The  imputation  on  his  veracity  results  from  the 
fact  of  his  having  contradicted  himself, and  this 
is  not  in  the  least  controverted  or  explained  by 
the  evidence  in  question.  If  a  witness  has  made 
a  statement  a  hundred  times  in  one  way,  and  a 
hundred  times  in  another  way  directly  contra 
ry,  the  only  inference  must  be  that  he  is  utterly 
destitute  of  all  title  to  credit." 

Some  of  the  American  courts  have  admitted 
this  kind  of  *evidence.  A  collection  of  [*57 
the  cases,  accompanied  by  very  judicious  re- 
marks, will  be  found  in  the  learned  notes  to  1 
Phillips, by  Messrs.  Cowen  &Hill,  pp.  776-779. 
These  decisions  are  based  upon  English  au- 
thorities which  are  no  longer  respected  in 
Westminster  Hall,  and  I  have  failed  to  dis- 
cover in  them  anything  calculated  to  shake  my 
decided  conviction  that  this  kind  of  confirma- 
tory evidence  is  of  dangerous  tendency,  and 
ought  not  to  be  received,  except  under  some 
such  special  circumstances,  as  have  already 
been  noticed.  We  have  not  in  this  State  de- 
parted from  that  ancient  and  safe  landmark  in 
the  law  of  evidence,  which  requires  a  witness 
in  all  cases  to  speak  under  the  solemn  sanction 
of  an  oath,  and  I  am  unwilling  to  peril  the 
lives,  the  fame,  or  the  property  of  individuals, 
by  adopting  the  contrary  doctrine. 

Motion  granted. 

Explained— 10  Minn.,  47. 

Cited  in  -24  Wend.,  472 :  45  N.  Y..  577 ;  57  N.  Y.,  640- 

5  Hun,  95  :  13  Hun,  448  :  17  Barb.,  491 ;  1  Park.,  150  '• 

6  Park.,  126 ;  43  Super.,  340 ;  1  Cliff.,  105 :  11  How  U 
S.,  490,  491, 492 ;  68  111.,  544;  21  Kan.,  60 ;  17  Mich.,  435\ 
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STEVENS  &  CAGQER  «.  ADAMS. 
Counsel  Fees  Recoverable  of  Client. 

An  action  lies  at  the  suit  of  a  counselor,  against 
his  client ;  and  the  plaintiff  is  entitled  to  recover, 
under  a  quantum  meruit,  a  reasonable  compensation 
for  his  services,  in  arguing  a  cause. 

Citations— 2  R.  S.,  518.  2d  ed.  sec.  4 ;  642,  sec.  4. 
pOUNSEL  FEES.  The  plaintiffs  are  part- 
is ners  as  attorneys  and  counselors  at  law, and 
this  action  was  brought  by  them, to  recover  for 
the  services  of  Mr.  Stevens,  as  a  counselor, 
rendered  for  the  defendant,  in  arguing  in  the 
Court  for  the  Correction  of  Errors  two  causes 
in  which  the  defendant  was  a  party.  For  those 
services,  the  plaintiffs  claimed  $300.  They 
also  claimed  $50  for  preparing  and  drawing 
maps,  to  be  lithographed  for  the  use  of  the 
court  on  the  argument.  The  cause  was  re- 
ferred and  the  referees  allowed  the  above 
charges,  with  others,  together  with  interest 
from  the  time  of  the  commencement  of  the  suit. 
The  defendant  moved  to  set  aside  the  report 
on  the  grounds:  1.  That  an  action  does  not  lie 
for  the  recovery  of  a  compensation  as  counsel, 
beyond  the  fee  prescribed  by  statute;  2.  That 
the  charge  for  preparing  the  map  was  not 
58*]  proved,  and  *is  not  a  proper  subject  of 
compensation  ;  and  3.  That  interest  was  not  al- 
lowable. The  last  ground  however,  was  aban- 
doned, should  it  be  held  that  the  charges  for 
counsel  fees  as  made,  and  for  the  map  were 
sustainable. 

Mr.  W.  Hay,  for  the  defendant,  insisted 
that  at  common  law  a  counselor  cannot  main- 
tain an  action  for  his  fees.  Such  is  undeniably 
the  law  in  England,  and  in  this  State  it  has  not 
been  held  otherwise;  the  question  never  hav- 
ing been  directly  brought  up  for  adjudication. 
In  2  Martin  (La.),  281,  the  whole  subject  is 
fully  discussed,  and  it  is  shown,  not  only  that 
by  the  civil  law  no  compensation  can  be  re- 
covered by  an  advocate  for  his  services,  but 
that  the  same  rule  prevails  at  the  common  law. 
He  also  contended  that  the  statute  regulating 
the  fees  of  the  officers  of  courts,  forbade  the 
recovery  of  a  greater  sum  for  services  rendered, 
than  is  allowed  thereby,  2  R.  S.,  622.  By  the 
statute,  counsel  are  allowed  a  retaining  fee  of 
$3  75,  and  a  like  sum  for  arguing  a  cause,  Id., 
623,  sec.  4;  and  it  is  expressly  enacted,  that  no 
judge,  justice,  sheriff  or  other  officer  whatso- 
ever, or  other  person  to  whom  any  fees  or  com- 
pensation shall  be  allowed  by  law,  for  any  serv 
ice,  shall  take  or  receive  any  other  or  greater 
fee  or  reward  for  such  service,  but  such  as  is 
or  shall  be  allowed  by  the  laws  of  this  State, 
Id.,  650,  sec.  5.  The  statute  is  now  broader 
than  it  was  formerly.  The  language  of  the  Act 
of  1813  is,  that  no  officer  or  other  person  shall 
exact,  demand  or  ask  any  greater  or  other  fee 
than,  etc.  2  R.  L.,  3.  Attorneys  and  counsel- 
ors are  officers,  and  have  been  so  considered 
by  the  courts  and  the  Legislature,  and  in  sup 
port  of  this  proposition,  the  counsel  referred 
to  various  cases,  and  several  of  the  public  Acts. 
Attorneys  are  no  more  officers  than  are  coun- 
sel, and  yet,  as  it  regards  attorneys,  it  has  been 
repeatedly  decided,  that  they  can  recover  no 
other  fees  than  are  allowed  by  the  fee  bill. 
Where  is  the  distinction  between  them?  The 
statute  regulates  the  fees  of  counsel  as  well  as 
the  fees  of  attorneys;  why  should  the  one  be 
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limited  by  the  statute,  and  the  other  not? 
WhilM  the  statute  exists,  there  can  be  no  re- 
covery under  a  quantum  meruit,  beyond  the 
amount  limited  by  the  statute.  He  admitted 
that  in  *several  of  the  States  of  the  Union,  [*59 
counsel  had  been  permitted  to  recover  their 
fees  by  suits  at  law,  but  said  that  in  those 
States,  there  was  no  tariff  or  fee  bill,  regulat- 
ing the  compensation  of  counsel. 

Mr.  S.  Stevens,  for  the  plaintiffs.  The  civil 
law,  as  to  the  compensation  of  an  advocate  or 
counselor,  does  not  prevail  here.  The  reward 
of  the  Roman  advocates  was  influence  with  the 
people,  from  which  grew  political  distinction 
and  power.  With  us  the  reverse  is  the  case. 
Advocates  here  must  look  for  other  compensa- 
tion, and  they  accordingly  look  to  a  quantum 
meruit.  Whatever  may  be  the  rule  of  the  civil 
law,  or  the  doctrine  held  in  England,  in  this 
State  it  has  never  been  decided  that  a  counsel- 
or cannot  by  action  recover  a  compensation  for 
services  rendered  his  client.  With  us  the  pro- 
fession of  a  counselor  is  a  regular  business  or 
calling  by  which  a  livelihood  is  earned,  and  in 
which  in  return  for  an  adequate  compensation 
the  services  of  the  counselor  are  bestowed  for 
the  benefit  of  his  client.  No  one  here  has  been 
deemed  to  do  wrong  to  his  reputation  by  de- 
manding fees  for  such  services.  Men  of  the 
purest  character  for  integrity  have  demanded 
them,  and  the  right  to  do  so  has  never  been 
questioned.  The  relation  between  the  coun- 
selor and  his  client  is  created  by  contract,  and 
like  all  other  contracts  may  be  enforced  in  a 
court  of  law.  It  is  conceded  on  the  other  side 
that'in  some  of  the  States  of  the  Union  the  ac- 
tion is  sustained,  but  it  is  said  that  in  those 
States  there  are  no  tariffs  of  fees.  Allowing  the 
fact  to  be  so,  still  it  is  manifest  that  the  rule 
of  the  civil  law  does  not  prevail  in  those  States, 
for  if  it  did,  tariff  or  no  tariff, the  action  would 
not  lie. 

A  counselor  is  an  officer  of  the  courts  in 
which  he  pursues  his  profession,  but  he  is  not 
an  officer  within  the  purview  of  the  Statute 
Regulating  Fees.  It  regulates  the  fees  as  be- 
tween party  and  party,  and  it  may  be  conceded 
as  between  attorney  and  client,  where  there 
is  no  special  agreement;  but  does  not  regulate 
the  compensation  as  between  counsel  and  cli- 
ent. The  statute  has  existed  a  long  time  and 
yet  it  has  never  been  deemed  to  restrain  coun- 
sel from  asking  *and  receiving  a  reason-  [*6O 
able  compensation  for  their  services.  The  stat- 
ute forbidding  sheriffs  and  all  other  officers 
taking  or  receiving  any  other  or  greater  fee 
than  is  allowed  for  services  rendered,  applies 
only  to  such  officers  as  are  compellable  on  the 
requisition  of  parties  to  render  the  services  ap- 
pertaining to  their  offices,  but  has  no  applica- 
tion to  counsel.  Counsel  cannot  be  compelled 
to  render  services  for  anyone;  they  can  be  ob- 
tained only  by  contract.  The  reason  of  the 
statute  does  not  apply  to  a  case  like  the  pres- 
ent and,  therefore,  the  statute  has  no  applica- 
tion. In  Rickert  v.  Snyder,  9  Wend.,  416,  the 
plaintiff,  in  an  action  for  breach  of  the  cove 
nant  of  seisin,  was  permitted  to  recover  the 
counsel  fees  paid  by  him  in  the  defense  of  the 
action  against  him;  and  in  the  Court  of  Chan- 
cery, to  the  officers  of  which  court  the  statute 
applies  equally  as  to  the  officers  of  courts 
of  law,  it  is  every's  day's  practice  for  the  Chan- 
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cellar  in  decrees  relative  to  trust  estates  to  al- 
low to  counsel  such  compensation  as  he  deems 
reasonable,  on  the  assumption  no  doubt  that 
the  statute  has  no  reference  to  the  compensa- 
tion which  counsel  are  entitled  to  from  their 
client. 

By  the  Court,  Cowen,  J.  I  am  inclined  to 
think  there  is  enough  collectible  from  the 
letters  which  passed  between  the  plaintiffs  and 
the  defendant,  connected  with  the  other  evi- 
dence, to  warrant  the  referees  in  allowing  the 
charge  for  the  map;  and  they  might  also  infer 
from  the  letters,  that  the  defendant  was  origi- 
nally willing  to  pay  the  counsel  fees  contained 
in  the  account.  I  do  not  see  any  force  in  the 
objection  that  the  charge  for  the  map  was  not 
allowable  in  its  own  nature. 

The  charge  for  the  counsel  fees  is  resisted  as 
inadmissible  in  its  full  extent,  on  the  ground 
that,  at  common  law,  no  such  compensation 
was  allowable;  and  that  the  statute  gives  only 
a  specific  sum.  viz.:  $3.75,  for  arguing  every 
cause.  2R.  S.,  518.  It  is  added,  that  this  pro- 
vision renders  it  especially  improper  that  coun- 
sel should  recover,  as  Mr.  Stevens  finally  did 
here,  on  a  quantum  meruit.  What  I  have  al- 
ready said  of  an  inference  from  the  letters  that 
Adams  consented  to  pay  these  counsel  fees,  if 
61*]  correct,  obviates  *the  objection  that  the 
referees  must  have  gone  on  a  quantum  meruit; 
though  I  admit  the  general  objection  to  be  still 
fatal,  if  the  statute  was  intended  to  operate  as 
between  counsel  and  client. 

The  clauses  which  prescribe  the  fees  of  coun- 
sel in  the  Court  of  Errors  allow  "  for  arguing 
every  cause,  or  attending  for  such  argument 
pursuant  to  notice,  $8.75."  But.it  is  added, 
' '  the  foregoing  fee  shall  be  allowed  only  to 
one  counsel  on  each  side,  who  shall  have  been 
actually  employed  and  rendered  the  service 
charged.''  2  R.  S.,  518,  3d  ed.,  sec.  4.  Then 
in  the  same  volume,  p.  542,  sec.  4,  is  a  provis- 
ion that  no  officer,  etc.,  or  other  person,  to 
whom  any  fees  or  compensation  shall  be  al- 
lowed by  law,  for  any  service,  shall  take  or 
receive  any  other  or  greater  fee,  or  reward  for 
such  service, but  such  as  is  or  shall  be  allowed 
by  the  laws  of  this  State.  Section  7,  on  the 
same  page,  declares  that  a  violation  of  the  5th 
section  shall  be  deemed  a  misdemeanor.  Thus, 
if  the  statute  prescribing  a  counsel  fee  was  in- 
tended to  govern  as  between  a  counselor  and 
his  client,  not  only  is  Mr.  Stevens  forbidden  to 
recover,  but  it  would  be  criminal  for  him  to 
receive  the  sum  insisted  on  before  the  referees, 
whether  the  defendant  had  or  had  not  prom- 
ised to  pay  it.  The  provisions  cited  are  parts 
of  chapter  10  of  part  3d  of  the  Revised  Stat- 
utes. This  chapter  contains  various  provisions 
in  respect  to  costs  and  fees,  sometimes  as  be- 
tween party  and  party,  and  sometimes  both  as 
between  the  person  employed  and  the  person 
who  retains  him, and  as  between  party  and  par- 
ty. In  general  the  fee  bill  and  all  the  provisions 
of  chapter  10  in  respect  to  fees,  are  of  the  lat- 
ter character,  though  I  apprehend  that  several 
of  them  were  never  so  intended.  Retainers  to 
counsel,  and  their  fees  on  argument  especially, 
wherever  they  occur  in  that  chapter  (and  sim- 
ilar provisions  in  like  words  and  in  like  con- 
nection have  long  made  part  of  our  statutes), 
have  always  been  understood,  both  by  the 
Bench  and  Bar,  as  intended  of  taxation  mere- 
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ly  between  party  and  party.  Otherwise,  the 
provisions,  when  taken  in  their  full  extent, 
would  seem  to  be  absurd.  Did  anyone  ever 
suppose,  for  instance,  that  where  a  party 
chooses  to  employ  two  or  more  *gentle-  [*62 
men  as  counsel  in  the  Court  of  Errors,  only 
one  of  them  could  recover  anything  of  him? 
and  if  only  one,  which  is  the  fortunate  man 
who  is  to  get  his  $3.75?  for  the  statute  says, 
that  only  one  counsel  on  the  side  which  has 
thus  employed  two  or  more,  shall  be  allowed 
that  fee.  And  how,  in  such  a  case,  is  the  pro- 
hibition against,  and  the  penalty  mentioned  in 
the  subsequent  clauses  for  receiving  fees  not 
allowed  by  law,  to  be  applied?  There  are  va- 
rious other  similar  provisions  in  the  fee  bill 
against  allowing  more  than  a  fee  to  one  per- 
son. In  the  Court  of  Errors,  for  instance,  a 
retaining  fee  of  $3.75  is  to  be  allowed  to  one 
counsel  only.  Is  it  possible  the  statute  means 
to  exempt  the  client  from  paying  a  second 
counselor  retained  by  him  with  the  first,  any 
fee  whatever?  I  do  not  recur  to  other  like  pro- 
visions. To  my  mind  the  Legislature  could 
only  have  intended  them  to  apply  when  the 
bill  came  to  be  taxed  against  the  unfortunate 
adversary.  The  evil  was,  that  costs  might  be 
recovered  to  an  oppressive  amount,  if  the  pre- 
vailing party  were  allowed  to  multiply  taxable 
counsel  fees,  and  carry  them  into  the  judg- 
ment. This  accounts  for  cutting  down  the  fee 
to  so  small  a  sum,  limiting  it  to  one  counsel, 
and  that  counsel  actually  employed.  How  ab- 
surd to  suppose  that  the  latter  could  have  been 
intended  to  protect  the  client;  as  if  it  were  nec- 
essary to  say,  by  statute,  that  counsel  shall  not 
recover  a  fee  when  he  has  never  been  retained. 

I  need  not  cite  authorities  to  show  that  gen- 
eral words  in  a  statute  ought  to  be  so  limited 
in  their  operation  that,  while  they  work  the 
full  effect  intended  by  the  law-makers,  they 
ought  not  to  be  so  construed  as  to  go  further, 
especially  where,  if  taken  in  a  literal  sense, 
they  will  work  a  wrong,  or  run  into  an  absurd- 
ity. The  statute  in  question  is  completely  op- 
erative, though  it  be  applied  only  as  between 
party  and  party.  Costs  are  then  said  to  be  in 
nature  of  a  penalty;  and  it  has  always  been  a 
conspicuous  part  of  legal  policy,  not  only  to 
construe  statutes  giving  costs  against  the  fail- 
ing party  with  great  strictness,  but  to  limit  the 
amount  by  an  exact  tariff.  No  one  can  doubt 
that  this  was  the  primary  object  in  limiting  the 
argument  fees  of  counsel.  It  seems  to  me  there 
is  very  little  difficulty,  on  the  face  of  such  pro- 
visions, *in  saying  that,  though  the  [*€># 
words  are  general  and  may,  in  some  respects 
(certainly  they  cannot  in  all),  be  operative  as 
between  counsel  and  client,  yet  such  a  conse- 
quence was  never,  to  any  extent,  intended  by 
the  Legislature. 

It  is  true  the  clauses  prohibiting  all  persons 
under  a  penalty,  from  receiving  more  than  the 
fee  bill  allows,  are  also  very  general;  and,  in 
their  broadest  extent,  comprehend  retaining 
and  argument  fees  to  counsel,  as  well  as  the 
fees  between  attorney  and  client,  solicitor  and 
client,  etc.  Yet  when  we  see  the  Legislature 
must  have  intended  to  make  the  fees  in  ques- 
tion an  exception  as  between  counsel  and  client, 
it  follows  that  the  general  words  of  the  latter 
clauses  must  so  far  fail  for  want  of  subject- 
matter. 
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The  notion  that  counsel  fees  are  merely 
honorary,  like  a  barrister's,  sergeant's  and 
physician's  fees  in  England,  has  never  been 
recognized  in  this  State.  On  the  contrary,  I 
understand  there  has  been  a  case,  perhaps  sev- 
eral cases,  in  this  court,  wherein  counsel  have 
been  allowed  to  recover  of  their  clients  argu- 
ment fees  on  a  quantum  meruit. 

The.  motion  to  set  aside  the  report  of  the  refer- 
ees i*  denied. 

Affirmed— 26  Wend.,  451. 

Changed  by  code— 10  Wall.,  495. 

Cited  ln-10  Barb.,  495;  Blatchf.,  Prize.  343. 


J.  A.  &  D.  WILLINK 

v. 

J.  &  R.  J.  RENWICK. 

Insolvency — Parties. 

One  of  two  plaintiffs  in  a  judgment,  who  has  be- 
come an  insolvent  debtor  and  assigned  his  property 
for  the  purpose  of  obtaining  a  discharge  under  an 
Insolvent  Act.  cannot  subsequently  be  joined  as  a 
plaintiff  in  an  action  on  the  judgment ;  the  suit 
must  be  prosecuted  in  the  names  of  the"  solvent 
plaintiff  and  the  assignees. 

Citations— Laws,  1819,  pp.  116,  117  a,  sees.  2-4,  19 ; 
1  K.  L.  1813,  pp.  463,  468,  sees.  8,  19 ;  8  T.  R.,  140 ;  15 
East.  621 ;  7  East,  53 ;  6  Dowl.  &  R.,  491 ;  4  Barn.  & 
C.,  419 ;  11  Johns.,  488  ;  2  Johns.,  342 ;  1  Johns.,  118 :  3 
Wend.,  538 ;  9  Wend.,  649,  655 ;  10  East,  418 ;  5  Johns. 
Ch.,  70 ;  12  Mod.,  446. 

TO  a  scire  facias  quare  executionem  non  on  a 
judgment  in  favor  of  John  A.  Willink  and 
Daniel  Willink,  against  James  Renwick  and 
Robert  J.  Renwick, one  of  the  defendants  upon 
whom  the  scire  facias  was  served,  pleaded  that 
John  A.  Willink  ought  not,  together  with  Dan 
iel  Willink,  to  have  and  maintain  the  action, 
because  after  the  recovery  and  before  the  issu- 
ing of  the  writ  of  scire  facias,  to  wit:  Oct.  22, 
1819,  John  A.  Willink,  being  an  insolvent 
debtor  within  the  meaning  of  the  Act  to  Abol- 
64*]  ish  Imprisonment  for  *Debt  in  Certain 
Cases,  presented  a  petition,  etc.,  and  exe- 
cuted an  assignment  to  W.  B.  and  T.  H.,  as- 
signees appointed  to  receive  the  same,  of  all 
his  estate,  real  and  personal,  and  all  of  books, 
vouchers,  and  securities  relating  thereto,  for 
the  use  of  all  his  creditors.  By  virtue  whereof 
all  the  interest  of  John  A.  Willink,  in  the  judg- 
ment passed  to  his  assignees,  wherefore  the  de- 
fendant prayed  judgment,  etc.  To  this  plea  the 
plaintiffs  demurred. 

Mr.  S.  Stevens,  for  plaintiffs. 

Mr.  J.  L.  Wendell,  for  defendant. 

By  the  Court,  Cowen,  J.  The  form  and  ef- 
fect of  the  assignment  under  the  Insolvent  Act 
of  1819,  is  the  same  as  under  the  previous 
Statute  of  1813 ;  Sess.  L.  1819,  pp.  116,  117  a, 
sees.  2-4;  1  R.  L.  of  1813,  pp.  463,  468,  sees.  8, 
19.  The  insolvent  is  required  to  assign  and  de- 
liver all  his  estate, real  and  personal  in  law  and 
equity  and  all  books,  vouchers  and  securities 
relating  to  the  same.  The  19th  section  of  the 
Act  of  1813,  expressly  declares  that  the  assign- 
ees may  recover  such  estate,  real  or  personal, 
in  their  own  names.  But  this  declaration  was 
unnecessary  and,  I  apprehend,  comes  even 
short  of  the  legal  effect  of  the  previous  section 
which  requires  that  the  choses  in  action  of  the 
insolvent,  with  all  securities,  shall  be  assigned 
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and  delivered.  Such  a  provision  in  terms  af- 
fixes the  same  legal  consequence  as  the  com- 
mon law  had  ascribed  to  the  sale  of  a  chose  in 
possession.  It  devests  the  title  of  the  insnlv- 
ent,  and  disables  him  afterwards  to  sue  in  his 
own  name.  The  same  consequence  follows  in 
respect  to  any  moiety  which  he  may  own  as 
tenant  in  common  or  joint  tenant  with  another. 
Surely  the  Legislature  never  intended  to  leave 
in  these  insolvents  the  legal  estate,  and  embar- 
rass the  assignees  with  the  various  disadvan- 
tages which  attend  the  enforcement  of  the 
mere  equitable  right,  resulting  from  a  common 
law  assignment.  The  devestmg  and  transfer 
are  as  complete  as  those  of  a  current  rent  serv- 
ice on  an  assignment  of  his  interest  by  a  re - 
versioiier. 

*To  this  doctrine,  it  is  admitted  that  [*65 
Eckhardt  v.  Wilson,  8  T.  R.,  140,  is  exactly  in 
point;  and  that  case  shows,  moreover,  that  the 
debt  being  jointly  due  to  the  insolvent  and  oth- 
ers, forms  no  exception.  Indeed,  that  was,  in 
principle,  the  identical  case  before  us.  The  de- 
fendant pleaded  an  insolvent  assignment  by 
one  of  several  plaintiffs,  and  the  plea  was  ad- 
judged good,  because,  as  the  court  say,  "the 
bankrupt's  right  of  suing  was  vested  in  the  as- 
signees." There  is  no  case  overruling  or  ques- 
tioning this  decision.  In  Kinnear  v.  Tarrant, 
15  East,  621,  &  set.  fa.  was  barred  by  just  such 
a  plea  as  we  have  before  us.  There  are, indeed, 
exceptions  to  the  doctrine,  and  some  were  no- 
ticed in  Eckhardt  v.  Wilson.  It  was  agreed  that 
a  bankrupt  might  bring  trover  on  his  special 
property  in  goods  still  continuing  in  his  pos- 
session. So  of  a  promise  made  to  him  interme- 
diate his  bankruptcy  and  certificate.  But  even 
this  is  not  allowed  where  the  assignees  require 
a  payment  to  themselves.  Kitchen  v.  Barlsch, 
7  East,  53.  The  same  exception  was  extended 
to  a  debt  accruing  due  to  an  insolvent,  inter- 
mediate his  petition  to  the  Insolvent  Debtor's 
Court  and  his  assignment.  Taylor  v. Buchanan, 
6  Dowl.  &  R.,  491  ;  8.  C.,  4  Barn.  &  C.,  419. 
Why  such  cases  should  be  made  an  exception, 
I  never  could  see;  for  it  was  agreed  in  Kilclien 
v.  Bartsch  that  all  the  bankrupt's  credits  pass 
by  his  assignment,  whether  they  arise  before 
or  after  his  bankruptcy.  Other  exceptions 
.might  be  mentioned,  but  they  only  serve,  as 
'usual,  to  prove  the  rule.  One  was  in  Raymond 
v.  Johnson,  11  Johns.,  488,  where  the  insolvent 
himself  sued  before  the  assignment  was  made. 

The  case  mainly  relied  on  for  the  plaintiff  is 
one  which  raised  the  question  on  foreign  as- 
signments in  invitum.  Bird  v.  Pierpont,  1 
Johns.,  118.  Such  an  assignment  was  held,  at 
a  very  early  period,  not  to  be  legally  operative 
here;  and  that  we  must  proceed,  if  at  all,  in 
the  name  of  the  bankrupt.  It  is  a  question  of 
the  lexfori.  Birdv.  Caritat,  2  Johns.,  342.  The 
same  thing  was  afterwards  held  of  a  voluntary 
assignment  under  the  Insolvent  Law  of  N.  J. 
Raymond  v.  Johnson,  11  Johns.,  488.  But  the 
Court  of  Errors  have  lately  refused  to  give 
such  an  assignment  *any  force  whatever,[*6B 
even  in  equity.  Abraham  v.  Plestoro,S  Wend., 
538.  The  general  doctrine  established  by  Eck- 
hardt v.  Wilson  has  been  distinctly  recognized 
and  applied  to  debts  due  an  insolvent  debtor  in 
this-  State,  so  late  as  Qarr  v.  Gomez,  9  Wend., 
649,  655;  and  the  case  of  Bird  v.  Caritat,  which 
was  a  suit  by  several,  retained  the  name  of  two 
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of  the  original  creditors, the  foreign  bankrupts, 
while  it  put  the  assignees  of  another,  a  domes- 
tic bankrupt,  to  join.  The  question  of  joinder 
was  not  raised,  to  be  sure.  It  passed  without 
dispute,  doubtless  on  the  authority  of  Eck- 
hardt  v.  Wilson,  and  various  other  cases.  See 
Thomason  v.  Frere,  10  East.,  418;  Murray  v. 
Murray,  5  Johns.  Ch.,  70;  Anonymous,  12 
Mod.,  446,  S.  P. 

The  plea  is  clearly  good,  and  judgment  must 
be  rendered  for  the  defendant,  with  leave  for  the 
plaintiff  to  withdraw  his  demurrer,  and  reply, 
on  the  usual  terms. 


TRAVER  v.  HALSTED. 

Covenant  to  Execute  Proper  Conveyance  with 
Warranty  and  Full  Covenants,  not  Satisfied  by 
Mere  Execution — Covenantor  must  Have  Title 
— Previous  Notice  by  Vendee  to  Vendor  that 
He  will  not  Accept  Conveyance — Effect  of— 
Withdrawal  of  Notice — Liability  of  Vendor  for 
Refusal  to  Perform — Tender  of  Performance 
— Mutual  Covenants — Pleading. 

A  covenant  to  execute  a  proper  conveyance  for 
the  conveying  and  assuring  the  fee  simple  of  cer- 
tain premises,  the  conveyance  to  contain  a  general 
warranty  and  the  usual  full  covenants,  is  not  satis- 
fied by  the  mere  execution  of  such  a  conveyance— 
the  covenantor  must  have  the  title  at  the  time  of 
the  conveyance. 

A  notice  given  by  a  purchaser  of  real  estate  to  the 
vendor  previous  to  the  day  appointed  for  the  exe- 
cution of  the  conveyance,  that  he  will  not  accept 
the  conveyance,  excuses  the  vendor,  it  seems,  from 
a  strict  performance  on  his  part,  and  perhaps  whol- 
ly discharges  him  from  his  covenant ;  but  if  subse- 
quent to  such  notice,  the  purchaser  on  the  appoint- 
ed day  tender  performance,  and  the  vendor  on  his 
part  absolutely  refuses  to  perform,  and  does  not 
show  that  his  refusal  arose  from  inability  in  conse- 
quence of  the  notice  of  the  purchaser,  an  action  lies 
against  the  vendor  for  the  breach  of  his  covenant. 

In  an  action  on  an  instrument  containing  mutual 
covenants,  where  the  plaintiff  avers  tender  of  per- 
formance, on  his  part,  the  defendant  is  bound  to 
take  issue  upon  such  averment,  and  is  not  at  liberty 
to  plead  the  non-performance  of  the  covenants  on 
the  part  of  the  plaintiff  in  bar  of  the  action. 

Citations— 17  Wend.,  244 ;  2  Doug.,  684,  694 ;  5  Cow., 
506,  508. 

A  UESTION  on  a  sale  of  real  estate.  Dec.  25, 
v£  1837.  an  agreement  under  seal  was  entered 
into  between  the  parties,  whereby  it  was  stip- 
G7*]  ulated  on  the  *part  of  Halsted  to  sell  to 
Traver  a  farm  containing  about  163  acres  of 
laud,  to  be  conveyed  as  described  in  his  deed 
without  survey,  at  the  rate  of  $70  peracre.and 
that  on  or  before  Apr,  5  then  next,  on  receiv 
ing  from  Traver  the  price  of  $70  per  acre,  that 
he  would,  at  his  own  costs  and  expense,  exe- 
cute a  proper  conveyance  for  the  conveying 
and  assuring  the  fee  simple  of  the  premises  to 
Traver,  free  from  all  incumbrances,  except  a 
mortgage,  executed  by  him  to  Seth  Lawton  for 
securing  the  payment  of  $5,000 — the  convey- 
ance to  contain  a  general  warranty  and  the 
usual  full  covenants.  On  the  part  of  Traver,  it 
was  stipulated,  that  on  or  before  Apr.  5  ensu- 
ing the  date  of  the  agreement,  on  the  execu- 
tion of  such  conveyance  by  Halstead,  to  pay 
the  sum  of  $70  per  acre  for  the  farm,  in  man- 
ner following  :  that  he  would  assume  and 
pay  the  mortgage  of  $5,000  when  due,  and  se 
cure  the  balance  to  be  paid  in  cash  on  or  be- 
fore May  1  ensuing  the  date  of  the  agreement. 
The  parties  bound  themselves  each  to  the  oth- 
<er  for  the  performance  of  their  respective  stip- 
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ulations,  in  the  penalty  of  $1,500,  which  were 
declared  liquidated  damages.  In  May,  1838, 
Traver  brought  an  action  of  covenant  against 
Halsted,  claiming  the  recovery  of  the  $1.500 
stipulated  damages.  After  setting  forth  the 
agreement  in  his  declaration,  the  plaintiff 
averred  that  Apr.  5,  1838,  he  tendered  to  the 
defendant  an  agreement  in  writing  under  his 
hand  and  seal,  whereby  he  assumed  to  pay, 
when  due,  the  mortgage  to  Lawton,  and  cove- 
nanted to  pay  the  moneys  thereby  secured, 
and  to  indemnify  the  defendant  from  the  pay- 
ment thereof  ;  and  on  the  same  day  tendered 
to  the  defendant  a  bond  in  the  penal  sum  of 
$14,000,  executed  by  the  plain  tiff  and  two  oth- 
er persons  as  sureties,  conditioned  to  pay  on 
the  first  day  of  May  then  next  the  balance  of 
what  should  be  due  to  the  defendant,  accord- 
ing to  the  terms  of  the  agreement  of  Dec.  25, 
1837 ;  and  that  the  sureties  were  severally 
worth  $7,000,  over  and  above  all  debts  owing 
by  them.  He  also  averred  that  the  defendant 
did  not  and  would  not  execute  the  conveyance 
on  the  said  Apr.  5,  according  to  the  terms  of 
the  agreement ;  and  on  the  contrary  thereof, 
that  he  had  *no  title  whatever  to  the  [*68 
premises,  and  wholly  neglected  and  refused  to 
execute  any  conveyance  whatever  to  the  plaint- 
iff conveying  and  assuring  to  him  the  fee  sim- 
ple, etc. 

The  defendant  interposed  several  pleas  in 
bar.  In  the  third  plea  he  alleged  that  the  plaint- 
iff did  not,  on  or  before  Apr.  5,  1838,  nor  at 
any  other  time  pay,  or  tender  or  offer  to  pay, 
the  sum  of  $70  per  acre,  for  the  farm,  etc. 
Fourth  plea,  that  the  plaintiff  did  not  on,  etc., 
nor  at  any  other  time  assume  and  pay  or  offer, 
or  tender  to  assume  and  pay,  or  pay  or  tender 
to  assume  and  pay,  when  due,  the  said  mort- 
gage (the  mortgage  to  Lawtou).  Fifth  plea, 
that  the  plaintiff  did  not  on,  etc.,  nor  at  any 
other  time  secure,  nor  offer  or  tender  to  secure, 
the  balance  of  the  purchase  money  for  the 
farm,  over  and  above  the  mortgage,  etc.  Sixth 
plea,  that  Apr.  5,  1838,  he,  the  defendant.duly 
executed  and  tendered  a  deed  of  conveyance  of 
the  premises  to  the  plaintiff,  setting  forth  in 
iuec  verba,  a  conveyance  of  the  premises,  with 
full  covenants,  embracing  among  others  the 
covenant  of  warranty.  In  the  eighth  plea,  the 
defendant  alleged  in  bar  of  a  recovery,  that 
"before  5th  April,  1838,  to  wit:  on  the  fourth 
day  of  said  April,  said  plaintiff  wholly  refused 
to  accept  any  deed  of  conveyance  of  said  prem- 
ises on  the  said  fifth  day  of  April,  under  and 
in  pursuance  of  said  articles  of  agreement,  and 
to  perform  and  keep  the  covenants  and  agree- 
ments in  said  articles  of  agreement  on  his  part 
to  be  kept  and  performed,  at  the  times  and  in 
the  manner  prescribed  in  said  articles  of  agree- 
ment," without  this,  etc.  (traversing  the  refusal 
to  execute  the  conveyance). 

The  plaintiff,  after  enrolling  the  articles  of 
agreement  declared  upon,  demurred  separately 
to  the  pleas  above  enumerated,  assigning  vari- 
ous special  causes  of  demurrer,  and  amongst 
others  that  the  first  three  pleas  were  bad,  inas- 
much as  they  each  concluded  with  a  verifica- 
tion, and  that  the  last  plea  was  bad  in  not  al- 
leging to  whom  the  refusal  to  accept  a  convey- 
ance was  communicated. 

Mr.  H.  Swift,  for  plaintiff. 

Mr.  S.  Barculo.  for  defendant. 
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69*]  *Tly  the  Court. Co-vrmtJ.  The  first  three 
of  Ihe  pleas  demurred  to  are  clearly  bnd,  as  not 
being  a  direct  answer  to  either  of  the  plaintiff's 
averments,  that  he  tendered  the  requisite  as- 
sumption and  security.  The  tender  of  these 
was  fully  and  directly  averred;  they  presented 
the  material  and  issuable  facts  upon  which 
the  plaintiff  relied  as  entitling  him  to  recover; 
and  the  only  facts  to  which  it  is  pretended  the 
pleas  can  be  applied.  The  course  of  the  de- 
fendant was  briefly  and  directly  to  deny  the 
tender  in  manner  and  form  as  the  plaintiff  had 
alleged,  and  set  it  forth;  instead  of  which,  he 
either  denies  payment,  etc.,  generally,  as  in  the 
third  plea,  or  tender  pursuant  to  the  intent, 
etc.,  as  in  the  fourth  and  fifth  ;  concluding  in 
all  three  with  a  verification.  Had  the  tenders 
averred  in  the  declaration  been  well  answered, 
several  complete  issues  would  have  been  formed 
which  should  have  been  followed  with  a  con- 
clusion to  the  country. 

The  sixth  and  eighth  pleas  demand  somewhat 
more  consideration.  The  sixth  raises  the  ques- 
tion whether  the  defendant's  covenant  calls  for 
anything  more  than  a  conveyance  in  a  certain 
form,  without  title;  or  whether  it  was  neces- 
sary to  show,  especially  as  the  plaintiff  had  de- 
nied the  fact  in  his  declaration,  that  he  had  a 
fee  to  convey.  The  eighth  plea  supposes  that 
a  refusal  by  the  plaintiff  on  the  fourth,  dis 
charged  the  defendant  from  all  obligation  to 
convey  Apr.  5. 

1.  The  sixth  plea  admits,  that  when   the 
plaintiff  came  and  offered  to  perform,  tender- 
ing the  requisite  securities  for  the  purchase 
money,  the  defendant  had  no  title  to  convey; 
and  insists  that  the  tender  of  a  deed  corre- 
sponding with  the  covenant  in  point  of  form 
was  sufficient.     The  covenant  is  "to  execute  a 
proper  conveyance  for  conveying  and  assur- 
ing the  fee  simple,"  etc.     There  is  then  a  dis- 
tinct provision  that  the  conveyance  shall  con- 
tain full  covenants.    To  my  mind  a  proper  con- 
veyance for  conveying  and  assuring  the  fee 
simple,  could  not  be  executed  by  the  grantor, 
unless  he  held  the  title.  Otherwise  it  would  be 
but  a  conveyance  proper  for  conveying  and  as- 
suring no  title  at  all.     The  tender  was,  there- 
fore, clearly  bad  as  coming  short  of  the  ex- 
press intent  of  the  parties.     The  covenant  was 
7O*]   more  than  a  ^stipulation  to  execute  a 
deed  of  a  certain  description  or  form,  to  con- 
tain such  and  such  covenants.  The  cases  cited 
by  the  defendant's  counsel,  therefore,  do  not 
apply.   Carpenter  v.  Bailey,  17  Wend.,  244. 

2.  As  to  the  refusal  of  the  plaintiff  on  the  4th, 
to  receive  a  conveyance  on  the  day  appointed, 
by  the  contract,  or,  as  we  will  read  it  for  the 
present,  notice  to  the  defendant  that  it  would 
not  be  received,  I  agree  that  this  might  have 
operated  as  an  excuse  for  the  defendant  not 
being  ready,  and  perhaps  would  have  wholly 
discharged  him,  had  the  matter  stopped  here. 
Jones  v.   Barkley,  2  Doug.  684,  694.    per  Ld. 
Mansfield,  Ch.  J,,  and  Buller,  J.     But  the  re- 
fusal on   the  4th  was  not  conclusive  on  the 
plaintiff.     He  had  a  right  to  change  his  mind, 
as  he  avers  that  he  did,  which  is  not  denied  by 
the  plea,  and  still  present  himself  and  offer  to 
perform  on  the  5th.     This  was  equivalent  to  a 
revocation  of  what  he  had  before  said,  which 
could  not  operate  as  more  than  a  mere  license 
or  excuse  to  the  defendant  for  not  being  ready. 
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The  refusal  did  not  discharge  the  covenant  ; 
but  we  would  not  allow  the  plaintiff  thus  to 
play  a  trick  on  the  defendant.  Franchot  v. 
Leach,  5  Cow.,  506,  508.  He  does  not,  how- 
ever, say  he  had  been  thrown  off  his  guard, 
and  that  he  merely  wanted  time;  therefore,  he 
admits,  by  not  denying,  what  the  plaintiff 
avers  in  his  declaration,  that  when  he  did  come 
and  tender  a  performance,  the  defendant  met 
him  with  a  general  refusal;  and  would  not  even 
receive  the  securities.  Non  constat  that  be  had 
parted  with  the  title,  or  taken  any  other  steps 
in  consequence  of  the  notice  the  day  before, so 
as  to  be  prejudiced  by  it.  If  he  had,  then  the 
plaintiff  ought  to  be  estopped  from  insisting  on 
performance.  But  he  recanted  his  refusal 
within  the  time  fixed  by  the  covenant,  and  the 
defendant  still  continued,  for  aught  we  hear, 
on  the  5th  and  up  to  the  time  of  the  recanta- 
tion, in  all  respects  as  able  to  perform  as  he 
would  have  been  had  the  plaintiff  said  nothing. 

There  is  certainly  another  objection  to  this 
plea,  the  main  one  urged  on  the  argument, 
which  seems  to  me  quite  difficult  to  overcome. 
It  is  not  averred  that  the  plaintiff's  refusal  wa* 
addressed  to  the  defendant.  Now  it  might 
have  *been  a  refusal  answering  to  the  [*7  1 
word  in  the  plea,  had  it  been  addressed  to  a 
neighbor  no  way  connected  with  thedefendant 
and  of  which  he  never  heard.  The  utmost  the 
allegation  can  mean  is,  that  the  plaintiff  de- 
clared on  the  4th  that  he  would  not  accept  a 
deed  on  the  5th.  The  word  "refuse"  is  a  very 
unhappy  one  to  use  for  the  4th.  How  could 
the  plaintiff  refuse,  in  the  proper  sense  of  tbe 
word,  on  that  day,  what  the  defendant  had  no 
right  to  solicit,  or  to  offer,  or  to  expect,  until 
the  next  day.  The  plea,  therefore,  can  mean 
nothing  more  than  a  declaration  that  the  plaint- 
iff would  not  perform  when  the  time  came. 
This  might,  in  its  own  nature,  as  well  be  ad- 
dressed to  a  stranger  as  to  the  defendant. 

The  pleas  demurred  toare.we  think,  all  bad; 
and  the  judgment  must  be  for  the  plaintiff,  with 
leave,  etc. 

Covenant  to  convey  fee  simple— When  satisfied. 
Cited  in— 17  Barb.,  164 ;  23  Barb..  381 ;  63  Barb..  591 ; 
64  Barb.,  35. 

Tender— When  excused— Waiver  of.  Cited  in— 65 
N.  Y.,  484 :  69  N.  Y.,  293 ;  15  Barb..  364 ;  27  Barb.,  78 : 
44  Am.  Dec..  636  (2  En*.  [Ark.]  158). 

Also  cited  in— 77  N.  Y..  319. 


THOMPSON  «.  SLOAN  ET  AL. 

Note  Payable  in  Canada  Money  not  Negotiable — 
Statu  te —  Parties —  Evidence — Ambiguities. 

A  note  for  the  payment  of  money  made,  nego- 
tiated and  payable  here,  in  Canada  money,  is  not  a 
negotiable  note  within  the  meaning:  of  the  Statute 
Relative  to  Bills  of  Exchange  and  Promissory  Notes 
and,  consequently,  on  action  upon  it  in  the  name  of 
an  indorsee  cannot  be  sustained. 

Evidence  of  the  meaning  of  the  words  "Canada 
money,"  at  the  place  where  tho  note  was  made,  is 
admissible. 

The  doctrine  of  patent  and  latent  ambiguities  con- 
sidered. 

Citations-Bayl.  Bills.  23. 10  Am.  ed..  1836 :  2  Rose, 
225 :  4  Mass.,  245 :  6  Cow.,  186;  10  Serg.  &  R.,  94 ;  6 
Cow.,  108;  1  McCord,  116;  2  Nott  &  McC.,  519;  2  Buck, 


NOTE.— Negotiable  paper  —  Medium  of  Payment 
must  be  money—"  Currency,"  "  Bank  Bills,"  etc.  For 
a  full  discussion,  see  Saxton  v.  Johnson,  10  Johns., 
418.  note. 
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1:  9  Johns.,  120:  19  Johns.,  144,  313:  Chit.  Bills.,  615, 
616,  Am.  ed.,  1839;  5  Yerg.,  451;  14  Wend.,  2«:  0.  &H's 
notes  to  1  Phil.  Ev.,  1384,  1388,  1392,  14J9, 1412,  et  seq.; 
2  Brod.  &  B.,  473.  553 ;  1  Phil.  Ev.,  C.  &  H.'s  ed.,  546, 
n.  957,  p.  1399,  etseq. ;  1  Mas.,  9,  11;  8  Johns.,  116 ;  21 
Wend.,  651 ;  1  Jacob,  451 ;  3  Siin.,  24 ;  Wig.  Extr.  Ev. 
139,  et  seg.;  9  Yerg.,  357,  381. 

rpHIS  was  an  action  of  assumpxit,  tried  at  the 
JL  Erie  Circuit,  in  Jan.,  1839,  before  the 
Hon.  Nathan  Dayton,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  on  a  note  made  and 
dated  at  Buffalo,  in  this  State.  July  8,  1*36, 
for  $2,500,  payable  twelve  months  after  date, 
at  the  Commercial  Bk.  in  Buffalo,  in  Canada 
money.  The  note  was  made  by  James  Sloan 
and  John  Wilkeson,  payable  to  the  order  of 
Johnson,  Hodge  &  Co. 5  which  firm  was  com- 
posed of  E.  Johnson,  P.  Hodge  and  M.F.  John- 
son ;  by  the  latter  of  whom  the  note  was  in- 
dorsed in  the  name  of  the  firm.  The  suit  was 
brought  against  the  makers  and  indorsers  joint- 
ly. The  declaration  contained  a  special  count 
72*]  upon  the  note,  and  *also  the  common 
money  counts.  After  proving  the  signatures 
of  the  defendants,  the  protest  of  the  note  and 
notice  to  the  indorsers,  the  plaintiff's  counsel 
offered  to  read  the  note  in  evidence,  to  which 
the  defendant's  counsel  objected,  insisting  that 
being  payable  in  Canada  money,  it  was  not  ne- 
gotiable; that  Canada  money  meant  bills  of  the 
Canada  banks.  The  plaintiff  thereupon  offered 
to  prove  that  at  the  time  of  the  making  of  the 
note  Sloan  and  Wilkeson,  the  makers  thereof, 
desired  to  have  it  drawn  payable  in  Canada 
bank-bills,  but  that  he  objected,  and  insisted 
that  it  should  be  made  payable  in  Canada 
money;  which  testimony  was  objected  to,  and 
rejected.  The  plaintiff  thereupon,  under  a 
written  consent  of  the  defendants,  read  in  evi- 
dence a  copy  of  an  Act  of  the  Provincial  Par- 
liament of  Upper  Canada,  passed  April  20, 
1836,  fixing  the  weight  and  rate  of  certain  gold 
and  silver  coins,  and  declaring  that  the  same 
should  pass  current  and  be  deemed  a  legal 
tender,  in  the  Province  in  payment  of  all  debts 
and  demands;  as  thus:  "  The  British  guinea, 
weighing  five  pennyweights  nine  and  a  half 
grains,  Troy,  at  one  pound  five  shillings  and 
six  pence;  the  British  sovereign. weighing,  etc., 
at  etc. ;  the  Eagle  of  the  United  States  of  Amer- 
ica, coined  before,  etc.,  weighing,  etc.,  at  etc., 
the  Eagle  of,  etc.,  coined  since,  etc. .weighing; 
etc.,  at,  etc.;  the  British  crown  at  six  shillings: 
the  Spanish  milled  dollar  at,  etc.;  the  dollar  of 
the  United  States  of  America  at,  etc. ;  the  Mex 
ican  dollar  at,"  etc.,  and  after  reading  the  same 
rested.  The  counsel  for  the  defendant  then  of- 
fered to  prove  the  meaning  of  the  words '  'Cana- 
da money,"  as  generally  understood  at  Buffalo 
by  persons  in  trade  there;  which  evidence  was 
objected  to  by  the  plaintiff's  counsel,  but  the 
objection  was  overruled  by  the  judge,  and  the 
defendants  thereupon  called  several  witnesses 
who  proved  that  Canada  money  was  under- 
stood at  Buffalo  to  mean  bills  of  the  Canada 
banks.  Upon  which  evidence  the  judge  or- 
dered a  nonsuit  to  be  entered.  The  plaintiff 
asks  for  a  new  trial. 

Mr.  M.  Fillmore,  for  the  plaintiff,  insisted 
that  the  judge  erred  in  receiving  parol  proof  of 
the  meaning  of  the  words  "Canada  money," 
73*]  *they  are  English  words,  well  under- 
stood and  not  requiring  explanation.  As  well 
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might  proof  be  received  to  show  that  the  word 
"  land,"  or  the  word  "  heir,"  had  a  peculiar 
meaning  in  a  particular  locality.  "Money" 
means  the  current  coin  of  a  country,  or  its 
equivalent,  bank  notes  at  par.  It  was  shown 
on  the  trial  that  there  was  such  a  thing  as  Can- 
ada money,  established  by  an  Act  of  the  local 
Legislature,  consisting  of  gold  and  silver  coins, 
and  which  money  by  that  Act  was  made  a  law- 
ful tender  in  the  payment  of  debts.  Had  the  note 
been  made  payable  in  Rhode  Island  money, the 
court  knowing  that  R.  I.  has  not  a  currency 
distinct  from  the  other  States,  would  probably 
adjudge  it  bad,  as  importing  on  its  face  some- 
thing less  than  money,  or  receive  proof  of  the 
meaning  of  the  parties  ;  but  not  so  as  to  the 
note  in  question.  Here  it  was  proved  that  Can- 
ada had  a  currency,  and  that  it  consisted  of 
gold  and  silver  coins.  Can  it  be  doubted  that 
a  note  payable  in  English  or  French  money 
would  be  negotiable. 

If  there  be  doubt  as  to  the  meaning  of  the 
words,  a  patent  and  not  a  latent  ambiguity  is 
presented,  and  it  was  the  province  of  the  judge 
to  give  them  their  proper  construction, and  not 
seek  for  explanation  in  parol  proof.  Should 
the  ambiguity,  however  be  considered  latent, 
then  the  judge  erred  in  rejecting  the  evidence 
offered  by  the  plaintiff. 

Messrs.  A.  Taber  and  J.  A.  Spencer,  for 
defendants. 

By  the  Court,  Co  wen,  J.  A  promissory 
note  must,  in  order  to  come  within  the  statute, 
like  a  bill  of  exchange,  be  payable  in  money 
only,  in  current  specie;  Bayl.,  Bills,  10  Am. 
ed.,  1836  ;  Ex parte Imeson,  2  Rose,  225  ;  or  at 
least  in  what  we  can  judicially  notice  as  equiv- 
alent to  money.  Accordingly  a  note  payable 
in  bills  of  country  banks,  Jones  v.  Fales,4  Mass. , 
245,  in  Pa.  or  N.  Y.  paper  currency,current  in 
Pa.  or  N.  Y.,  Leiber  v.  Goodrich,  5  Cow.,  186, 
in  notes  of  the  chartered  banks  of  Pa.,  though 
the  note  was  made  and  payable  in  the  State  of 
Pa.,  M'Cormick  v.  Trotter,  10  Serg.  &  R.,  94  ; 
see  Cook  v.  Satterlee,  6  Cow.,  108;  in  paper 
*medium,  Lange  v.  Kohne,  1  M'Cord,115;  [*74 
see  M'Clarin  v.  Nesbit,  2  Nott  &  M'C.,  519,  or 
in  cash  or  Bank  of  England  notes,  Ex  parte 
Imeson,  before  cited,  2  Buck,  1  S.  P.,  has  been 
held  without  the  statute. 

The  furthest  we  have  gone  is.  to  say  that  a 
note  drawn  and  payable  here,  in  N.  Y.  bills  or 
specie,  Keith  v.  Jones,  9  Johns.,  120,or  in  bank- 
notes current  in  the  City  of  N.  Y. ,  Judah  v. 
Harris,  19  Johns.,  144,  is  negotiable.  In  both 
cases  the  court  went  on  the  ground  of  a  right 
to  take  judicial  notice  that  N.  Y.  bills,  and  es- 
pecially bank  notes  current  in  the  City  of  N. 
Y.,  were  customarily  considered  and  treated  as 
equivalent  to  specie.  And,  in  the  last  case, 
they  said,  though  the  defendant  might  have  a 
right  to  pay  with  foreign  bills  current  in  the 
city,  the  note  was  still  to  be  regarded  as  pay- 
able in  current  money. 

Admitting  that  the  note  in  question  imports 
an  obligation  to  pay  in  gold  and  silver,  current 
in  Canada,  I  do  not  see  on  what  principle  we 
can  pronounce  it  to  be  payable  in  money,  with- 
in the  meaning  of  the  rule.  It  is  not  pretended 
that  coins  current  in  Canada  are,  therefore,  so 
in  this  State.  As  gold  and  silver  they  might 
readily  be  received  ;  and  so  might  the  coin  of 
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any  foreign  country,  Germany  or  Russia,  for 
Instance  ;  but  the  creditor  might,  and  in  many 
cases  doubtless  would,  refuse  to  receive  them, 
because  ignorant  of  their  value.  In  law  ilu-y 
are  all  collateral  commodities,  like  ingots  or 
diamonds,  which,  though  they  might  be  re- 
ceived, aud  be  in  fact  equivalent  to  money, are 
yet  but  goods  and  chattels.  A  note  payable  in 
either  would,  therefore,  be  no  more  negotiable 
than  if  it  were  payable  in  cattle  or  other  spe- 
cific articles.  The  fact  of  Canada  coins  being 
current  here  is  not,  at  any  rate,  so  notorious 
that  we  can  judicially  notice  them  as  a  univer 
sally  customary  medium  of  payment  in  this 
State  ;  and  if  not,  they  are  no  more  a  part  of 
our  currency  than  Pa.  bank-bills.  Leiber  v. 
Goodrich,  before  cited.  Nor  do  I  perceive  in 
the  case  any  proof,  or  offer  to  prove,  that  such 
coins  were  of  universal  currency. 

This  view  of  the  case  is  not  incompatible  with 
a  bill  or  note  payable  in  money  of  a  foreign  de- 
75*]  nomination,  or  any  *other  denomination, 
being  negotiable,  for  it  can  be  paid  in  our  own 
coin  of  equivalent  value,  to  which  it  is  always 
reduced  by  a  recovery.  Chit.  Bills,  615,  616, 
Am.  ed.,  1839;  Deberry  v.  Darnell,  5  Yerg., 
451.  A  note  payable  in  pounds,  shillings  and 
pence,  made  in  any  country,  is  but  another 
mode  of  expressing  the  amount  in  dollars  and 
cents,  and  is  so  understood  judicially.  The 
course,  therefore,  in  an  action  on  such  an  in 
strument  is  to  aver  and  prove  the  value  of  the 
sum  expressed,  in  our  own  tenderable  coin.  It 
is  payable  in  no  other,  vide  Bayl.  Bills,  23, 
Am.  ed.,  1836,  and  cases  cited,  whereas  on  the 
note  in  question,  Canada  money,  a  specific  ar- 
ticle, would  be  a' lawful  tender  ;  Canada  cop- 
pers, for  aught  I  see,  and,  under  our  own  de 
cisions,  bank  bills  commonly  current  in  Canada, 
would  also  be  tenderable. 

Nor  is  it  necessary  to  deny.that  had  this  note 
been  made,  indorsed  and  payable  in  Canada.it 
would  have  been  negotiable.  It  would  then, on 
its  face,  have  been  payable  in  the  current  coin 
of  the  country  where  it  was  made.  The  objec- 
tion is,  that  the  note  was  made,  indorsed  and 
payable  here,  in  a  foreign  commodity,  which 
the  payee  was  entitled  to  demand  specifically  ; 
and  to  reject  gold  and  silver  current  in  the  U. 
S.  It  is  of  course  the  same  thing  under  the  ex- 
trinsic evidence  offered  by  the  plaintiff,  and  re- 
ceived by  the  judge.  The  Canadian  statute 
merely  proved  what  coins  were  current  as 
Canada  money;  which  could  not  be  recognized 
as  the  money  of  this  country.  In  the  light  of 
that  proof,  the  note  must  be  read  as  necessa- 
rily payable  in  Canada  money,  current  by  law 
in  that  Province.  It  did  not  improve  the  case, 
without  following  it  with  some  statute  making 
that  money,  as  such,  current  here  ;  or,  at  least, 
showing  that  it  was,  in  fact  so  notoriously  cur- 
rent among  us,  that  we  should  be  entitled  to 
take  judicial  notice  of  the  fact.  The  latter  is 
the  utmost,  that,  by  our  cases,  the  plaintiff 
could  claim;  though  we  have  gone  further  than 
the  cases  decided  in  any  other  State  or  country, 
so  far  as  they  were  cited  on  the  argument,  or 
have  come  under  my  observation,  except  a  case 
in  Tennessee,  Deberry  v.  Darnell,  5  Yerg.,  451. 
The  instrument  was  payable  in  N.C.  notes  yet 
7<J*]  *held  negotiable.  In  M'Cormickv.  Trot- 
ter, I  fear  we  were  somewhat  justly  criticised 
for  the  high  ground  on  which  we  had  placed 
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all  our  Slate  bills  in  Keith  v.  Jones.  At  any 
rate,  Mr.  J.  Duncan  very  truly  reminded  us 
that  N.  Y.  State  bills  had  depreciated,  in  com- 
mon with  those  of  Pa.  A  remark,  which  he 
made  as  to  the  note  in  that  case,  which  was 
payable  in  Pa.  bills,  would,  I  apprehend,  be 
nearly  applicable  to  our  own,  at  some  stages  of 
our  currency,  viz.:  that  "it  was  payable  in  more 
than  40  kinds  of  paper  of  different  value." 

The  evidence  offered  that  the  makers  were 
desirious  to  draw  the  note  payable  in  Canada 
bills,  which  the  plaintiff  refused,  tended  to 
prove  no  more  than  that  the  note  was  intended 
to  be  payable  in  Canadian  current  coin.  It 
was,  therefore,  as  we  have  seen,  irrelevant, 
besides  being,  as  I  think,  inadmissible,  because 
it  was  direct,  independent  evidence  of  inten- 
tion, as  explained  by  the  parties  at  the  very 
time  of  drawing  the  note.  Everything  of  this 
kind  which  the  parties  declared  was  merged 
by  the  written  agreement.  The  legal  effect  of 
a  written  agreement  cannot  be  controlled  by 
this  kind  of  evidence.  Creery  v.  Holly,  14 
Wend.  26.  Nor,  in  general,  can  a  patent  am- 
biguity be  obviated  by  it.  See  Cowen  &  H. 
Notes  to  1  Phil.  Ev.,  1384,  1388,  et  aeq.,  and 
cases  cited.  I  speak  of  the  confessions  or  dec- 
larations of  the  parties,  which  go  to  show  what 
they  meant  by  the  words  used  In  the  writing. 
I  do  not  deny  that  in  such  a  case,  a  resort  may 
be  had  to  collateral  circumstances.  Per  Bay- 
ley,  J. ,  in  Smith  v.  Doe,  ex  dem.  Earl  of  Jer 
sey,  2  Brod.  &  B.,  473,  553;  1  Phil.  Ev.,  Cow. 
&  H.  ed.,  546,  n.  957,  p.  1399,  et  seq.;  Peuchv. 
Dickson,  1  Mas.,  9,  11.  The  cases  of  Cole  v. 
Wendel,  8  Johns.,  116,  and  Ely  v.  Adams,  19 
Id.,  313,  were  mentioned  to  us  on  the  argu- 
ment. I  much  doubt  whether  the  latter  case 
can  be  understood  as  conflicting  at  all  with  the 
distinction  I  have  mentioned.  In  the  former, 
it  was  doubtful  which  of  two  subjects  men- 
tioned in  the  writing  the  parties  intended  to 
refer  to,  and  the  judge  at  the  circuit,  received 
evidence  of  the  form  in  which  the  plaintiff  de- 
sired the  contract  should  be  written,  and  to 
which  the  defendant  assented.  It  was  written 
*in  a  different  form,  which  made  it  am  f*77 
biguous  on  its  face.  Yet  the  verdict  was  sus- 
tained on  motion  for  a  new  trial,  and  an  opin- 
ion expressed  that  the  evidence  was  proper. 
The  ambiguity,  though  patent,  lay  between 
two  objects  only,  and  the  decision  may  be  sus- 
tained by  a  class  of  authorities  which  make 
such  cases  an  exception.  Vide  Cowen  &  H. 
Notes  to  1  Phil.  Ev.,  1388,  1392.  The  ambi- 
guity was  not,  in  its  own  nature,  unexplaina- 
ble;  and  the  only  difficulty  is  on  the  kind  of 
proof.  There  was,  however,  as  the  court  re- 
marked, enough  appearing  on  the  face  of  the 
paper  itself  to  remove  the  doubt.  The  case  is 
sustainable  on  that  ground,  even  if  the  cotem- 
poraneous  declarations  were  improperly  re- 
ceived. 

But  in  the  case  at  bar,  extrinsic  evidence  of 
the  kind  offered  by  the  defendants  was,  I 
think,  admissible  to  prove  that  Canada  money 
meant,  in  general  mercantile  understanding  at 
Buffalo  and  in  its  vicinity,  Canadian  bank- 
bills,  and  not  specie,  whether  we  regard  the 
words  used  in  the  note  as  prima  facie  import- 
ing current  Canadian  coin,  or  as  ambiguous  on 
their  face;  in  other  words,  leaving  it  doubtful 
whether  they  meant  current  Canadian  coin  or 
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bank-notes.  Such  evidence  was  not  necessary, 
if  what  I  have  said  as  to  the  legal  effect  of  the 
words  be  correct,  and  was,  therefore,  irrele- 
vant and,  in  that  view,  inadmissible.  But  sup- 
pose I  am  mistaken  in  saying  that  this  note 
was  not  negotiable  as  being  payable  in  the  legal 
money  of  the  Province,  then  it  was  competent 
to  prove  the  customary  meaning  of  the  words. 
The  cases  are  quite  numerous,  that  though 
the  meaning  of  a  word  be  perfectly  well  set- 
tled in  general  language,  yet  if  a  secondary 
meaning  has  been  affixed  to  it  in  commercial 
usage,  in  a  certain  region  of  country,  or 
among  certain  classes  of  men,  this  may  be 
shown  ;  and  when  the  proof  is  clear,  the  use 
of  the  word  in  that  region,  or  among  those 
men,  carries  into  the  contract  the  significa- 
tion thus  established.  The  general  rule  is 
-clear,  and  hardly  calls  for  a  quotation  of  books, 
vide  Co  wen  &  H.  Notes  to  1  Phil.  Ev.,  1409, 
1412,  and  cases  cited;  and  if  a  word  of  known 
general  signification  may  be  thus  qualified,  it 
is  difficult  to  perceive  how,  without  a  violation 
of  the  very  principle  on  which  this  is  allowed, 
78*]  we  can  refuse  the  same  sort  of  testi- 
mony to  clear  up  a  doubtful  word.  The  latter 
would  seem  to  be  a  less  violent  exception  to 
the  rule,  which  requires  that  language  shall 
have  an  effect  according  to  its  general  import. 

It  is  supposed  that  a  patent  ambiguity  is 
more  stubborn  than  a  direct  and  clear  expres- 
sion. This  conclusion  is  sought  to  be  derived 
from  the  famous  rule  of  Ld.  Bacon,  which  de- 
clares patent  ambiguities  unexplainable.  I  had 
occasion  in  a  late  case,  Pish  v.  Hvbbard,  21 
Wend.,  651,  to  show  that  the  rule  in  its  gen- 
eral sense  had  seldom,  if  ever,  been  acted  upon, 
and  never  should  be  so  applied  as  to  preclude 
collateral  circumstances  in  explanation  of 
doubtful  words  or  phrases,  which,  when  ex- 
plained, are  found  to  be  significant  and  oper- 
ative of  themselves.  This  was  also  sufficiently 
shown  in  Colpoysv.  Colpoys,  1  Jac.,  451.  Usage 
is  one  of  the  most  common  circumstances  re- 
ceivable for  the  purpose  of  such  explanation. 
It  is  from  this  that  we  derive  our  general 
knowledge  of  language,  which  knowledge  can- 
not be  made  the  only  test,  without  assuming 
judges  and  jurors  to  be  familiar  with  words 
and  phrases  applicable  to  every  employment  of 
life  in  different  sections  of  the  country  and, 
indeed,  in  foreign  countries. 

It  is  obviously  as  necessary  to  ascertain  the 
provincial  meaning  of  words,  through  wit- 
nesses who  are  acquainted  with  their  significa- 
tion,as  to  translate  a  foreign  language  through 
a  sworn  interpreter.  Abbreviations  of  words 
are  often  used,  generally  of  known  import; 
but  sometimes  entirely  ambiguous,  not  to  say 
absolutely  obscure.  Such  was  the  word  "mod" 
in  the  will  of  Nollekens,  the  sculptor.  But  its 
meaning  was  collected  through  the  medium  of 
witnesses  skilled  in  the  trade  of  the  testator, 
and  from  proof  of  the  surrounding  circum- 
stances. In  that  case,  too,  direct  evidence  of 
intention,  viz. :  the  declarations  of  the  testator 
of  what  he  intended  to  bequeath,  and  to  whom, 
made  by  him  to  his  female  attendant  in  his 
sickness,  was  overruled.  Goblet  v.  Beechy,  3 
Sim.,  24,  more  fully  reported  in  Wigr.  Extr. 
Ev.,  139,  et  seq;  and  see  Rite  v.  State,  9  Yerg., 
357,  381. 
WEND.  23. 


The  motion  to  set  aside  tJie  nonsuit,  and  for  a 
new  trial,  is  denied. 

Cited  in-2  Hill,  427 ;  39  N.  Y.,  101 ;  43  N.  Y.,  213 ; 
60  N.  Y.t  270  (19  Am.  Rep.,  179);  6  Trans.  App.,  260 ;  1 
Leg.  Obs.,  14 ;  131  Mass.,  303 ;  8  Minn.,  328,  331 ;  4  Am. 
Rep..  245  (29  Iowa,  504);  15  Am.  Rep.,  164  (27  Mich., 
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Usury — New  Trial — Misdirection  of  the  Judge. 

On  a  defense  of  usury,  where  there  is  a  verdict 
for  the  plaintiff  and  there  is  any  room  for  doubt  as 
to  the  truth  of  the  defense,  a  new  trial  will  not  be 
granted,  although  the  court  sitting  as  jurors  would 
have  found  for  the  defendant. 

So,  a  verdict  will  not,  on  a  case  made,  be  set  aside 
for  the  misdirection  of  the  judge,  where  it  is  mani- 
fest that  the  party  complaining  sustained  no  injury 
from  such  misdirection. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit  in  Sep.,  1838,  before 
the  Hon.  John  P.  Cushman,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  declared  on  the  money  counts 
and  attached  to  the  declaration  the  copy  of  a 
promissory  note  made  by  the  defendant  for 
$1,100,  bearing  date  Apr.  24:  1837,  payable  to 
A  Wheeler  &  Son,  on  demand,  with  interest. 
On  the  trial  the  making  and  indorsement  of 
the  note  was  proved,  and  it  was  further  shown 
that  it  was  given  in  renewal  of  a  previous  note, 
for  the  same  sum,  dated  in  Jan.,  1837,  and 
payable  in  90  days.  The  defense  set  up  was 
usury,  and  several  witnesses  were  called  on  the 
part  of  the  defendant  and  gave  testimony.  The 
judge  charged  the  jury  that  if  the  original  loan 
was  made  without  any  agreement  to  receive 
more  than  7  per  cent,  for  forbearance,  the 
plaintiff  was  entitled  to  recover,  although  at 
the  time  of  giving  the  note  in  question  it  had 
been  agreed  between  the  parties  that  the  plaint- 
iff should  be  paid  more  than  7  per  cent,  for 
the  continuance  of  the  loan  for  a  time  beyond 
the  period  for  which  it  was  originally  made; 
and  although  the  loan  was  extended  and  the 
note  given  upon  the  express  condition  that  the 
defendant  should  pay  such  excess  over  the 
rate  of  7  per  cent,  still  the  note  would  not  be 
avoided  by  the  agreement,  and  the  plaintiff 
would  be  entitled  to  recover.  The  jury  found 
a  verdict  for  the  plaintiff.  The  defendant,  on 
a  case  made,  asks  for  a  new  trial  on  the 
grounds:  1.  That  the  verdict  is  against  evi- 
dence; 2.  For  the  misdirection  of  the  judge; 
and  3.  That  the  plaintiff  had  *been  per-  [*8O 
mitted  to  recover  upon  the  original  indebted- 
ness without  canceling  on  the  trial,  the  note,  a 
copy  of  which,  was  attached  to  the  declaration. 

Messrs.  J.  Koon  and  M.  T.  Reynolds, 
for  defendant. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Cowen,  J.  It  is  admitted  that 
the  judge  erred  in  saying  that  the  second  note 
was  good,  though  given  on  an  usurious  agree- 
ment. The  charge  should  have  been  that  it  was 
void,  but  that  it  being  void  would  not  prevent 
a  recovery  on  the  original  loan,  if  that  were 
without  usury.  The  error  was, however, merely 
in  the  words  used,  and  resulted  in  no  injury 
to  the  defendant.  The  second  note  being  for 
no  more  than  the  sum  loaned,  with  interest, 
the  measure  of  recovery  was  the  same,  under 
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the  charge  given,  as  if  the  jury  had  been  re- 
ferred to  the  original  amount.  It  is  also  com- 
plained that  the  judge  should  have  qualified 
the  direction  given,  by  saying  that  the  jury 
could  not  find  For  the  plaintiff  without  the  pro- 
duction and  cancellation  of  the  note  in  ques- 
tion. It  would  have  been  somewhat  awkward 
for  the  jury  to  find  such  a  conditional  verdict; 
though  it  would  have  been  very  well,  had  the 
judge  been  requested,  to  ask  the  jury  whether 
they  found  the  second  note  to  be  usurious;  and 
if  they  did,  then  to  require  its  production  and 
cancellation.  This,  perhaps,  would  have  been 
right.  The  thing  was  not  mentioned;  however; 
and  if  it  be  of  any  importance,  that  form  may 
still  be  complied  with. 

The  important  question  is,  whether  the  jury 
have  not  found  against  the  weight  of  evidence. 
I  am  free  to  say  that,  on  the  testimony  of  Car- 
penter, confirmed  as  he  certainly  was  by  other 
witnesses,  I  should  probably  have  felt  myself 
bound,  sitting  as  a  juror,  to  have  found  the 
original  loan  usurious.  But  this  is  hardly  suf- 
ficient to  warrant  an  interference  with  the  ver- 
dict against  a  defense  so  severely  penal  as  that 
of  usury.  The  case,  as  made  out,  was  open 
to  some  observation  on  the  question  whether 
81*]  the  usurious  *contract  extended  to  the 
original  loan;  and,  on  the  whole,  we  think  the 
verdict  should  not  be  disturbed. 

Let  a  new  trial  be  denied,  on  the  plaintiff  can- 
celing the  note  in  question  and  filing  it  with  the 
clerk  of  this  court  at  Albany. 

Cited  in-15  N.  Y.,  229:  17  Barb.,  552 ;  17  How.  Pr., 
453 :  22  How.  Pr.,  480 ;  Edm.,  97. 


SIZER  9.  HEACOCK. 

Second  Indorser — Discharge  of, 

The  acceptance  by  the  holder  of  a  note,  of  a  bond 
and  warrant  of  attorney  to  confess  judgment  from 
the  maker  and  first  indoraer  will  not  discharge  the 
second  indoreer,  although  time  for  payment  be 
given  to  the  maker  and  first  indorser,  if  the  time  so 
given  be  not  greater  than  would  have  elapsed,  had  a 
suit  been  brought  against  the  parties.and  prosecuted 
with  due  diligence. 

Citation-9  Barn.  &  C.,  477. 

THIS  was  a  motion  for  a  new  trial,  in  a 
cause  in  which  the  plaintiff  submitted  to  a 
nonsuit.  The  action  was  against  the  defend- 
ant, as  the  second  indorser  of  a  promissory 
note.  It  appeared  on  the  trial,  that  Aug.  25, 
1837,  the  holder  of  the  note  took  a  bond  and 
warrant  of  attorney,  to  confess  judgment  from 
the  makers  and  first  indorser  of  the  note  on 
which  judgment  was  entered;  the  holder  stipu- 

NOTE.— Principal  and  surety— Wliat,  in  general, 
wUl  discharge  surety.  For  a  full  discussion,  see  King 
v.  Baldwin,  17  Johns.,  384,  note ;  Powell  v.  Waters, 
17  Johns.,  176,  note ;  Pain  v.  Packard,  13  Johns.,  174, 
note;  Hubbly  v.  Brown,  16  Johns.,  70,  note;  People 
v.  Jansen,  7  Johns.,  332,  note ;  Bruen  v.  Marquand, 
17  Johns.,  58,  note. 

The  contract  of  suretyship  is  strictly  construed.  See 
Walsh  v.  Bailie,  10  Johns..  180,  note;  Ludlow  v. 
Simonda,  2  Cai.  Cas.,  1,  note. 

In  connection  with  the  above  case  of  Sizer  v.  Hea- 
cock,  see  Hallett  v.  Holmes,  18  Johns.,  28 ;  Mohawk 
Bank  v.  Van  Home.  7  Wend.,  117 :  Fellows  v.  Pren- 
tiss,  3  Den.,  512;  Smith  v.  Sheldon,  35  Mich.,  42; 
Gardner  v.  Watson.  13  111.,  347;  Moulten  v.  Posten, 
52  Wis..  169 ;  Isaac  v.  Daniel,  8  Adol.  &  E,  N.  S.,  500 ; 
Lee  v.  Levi.  4  Barn.  &  C.,  390. 
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lating  that  execution  should  not  issue  upon  the 
judgment,  in  case  one  half  of  the  debt  should 
be  paid  in  three,  and  the  residue  in  nine 
months.  On  the  part  of  the  plaintiff  it  was 
shown,  that  had  an  action  been  commenced 
against  the  makers  and  first  iudorser,  and  a  de- 
fense interposed,  judgment  could  not  have 
been  obtained  in  the  ordinary  course  until 
May,  1838.  The  defendants  in  the  judgment 
testified,  that  had  they  been  sued  they  would 
have  interposed  a  defense. 

Upon  this  part  of  the  case,  in  deciding  the 
motion  for  a  new  trial,  Co  wen. «/.,  in  deliver- 
ing the  opinion  of  the  court,  holds  the  follow- 
ing language:  "As  to  the  question  of  delay, 
upon  the  Judgment  confessed  by  the  other  par- 
ties to  this  note,  for  whom  the'defendant  wan 
surety,  we  think,  admitting  the  plaintiff  had 
tied  up  his  hands  from  proceeding  against 
them,  by  the  writing  which  he  gave,  that  this 
did  not  work  a  discharge,  inasmuch  as  the  de- 
lay stipulated,  was  *evidently  no  more  [*8U 
than  would  seem  necessarily  to  have  followed, 
from  the  course  of  the  circuits,  had  a  suit  been 
commenced  and  followed  up  with  the  greatest 
degree  of  professional  diligence.  Such  seems 
to  be  the  principle  of  Stevenson  v.  Roche,  & 
Barn.  &  C.,  707. 


EDDY  v.   GRAVES. 

Modification  of  Contract  under  Seal  by  Subsequent 
Executory  Contract — Latter  must  be  under 
Seal — Breach  of  Previous  Contract — Consid- 
eration. 

A  subsequent  executory  contract  to  be  operative 
as  a  defeasance  or  modification  of  a  previous  con- 
tract by  specialty,  must  be  under  seal,  whether  it 
have  a  consideration  or  not,  and  whether  it  be 
made  before  or  after  a  breach  of  the  previous  con- 
tract. 

The  cases  supposed  to  bear  against  the  above  rule, 
go  no  further  than  to  say  that  where  the  agreement 
under  seal  is  departed  from  in  the  mode  or  time  of 
its  performance,  and  yet  the  performance  is  ac- 
cepted as  satisfactory,  although  an  action  of  cove- 
nant will  not  lie,  the  acts  of  the  parties  shall  be  con- 
sidered as  evincing  an  executed  agreement  to  re- 
scind the  covenant.  See  Allen  v.  Jaquish,  21  Wend., 
628. 

Citation— 21  Wend.,  628. 

rpHIS  was  an  action  of  debt  to  recover  a  sum 
J-  of  money  fixed  upon  as  liquidated  damages, 
in  an  agreement  under  seal.  By  the  contract, 
bearing  date  May  4,  1838,  the  plaintiff,  a  mer- 
chant, agreed  to  sell  and  deliver  to  the  defend- 
ant, Sep.  10  next  after  the  date  of  the  agree- 
ment, at  the  store  of  the  plaintiff,  all  the  goods 
and  merchandise  which  on  that  day  should  re 
main  unsold,  of  the  stock  or  assortment  which 
he  (the  plaintiff)  had  on  hand  at  his  store;  and 
the  defendant  on  his  part  covenanted  that  on 
Sep.  10,  he  would  pay  for  the  goods,  provided 
the  amount  did  not  exceed  $900,  and  that  good 
current  bank-bills  were  accepted  in  payment. 
The  plaintiff,  previous  to  the  stipulated  day, 
took  an  inventory  of  his  goods,  which  amounted 
to  less  than  $900,  and  on  the  appointed  day 
was  ready  at  his  store  to  make  delivery  of  the 
goods,  but  the  defendant  did  not  appear.  It 
was  shown  that  subsequent  to  the  making  of 
the  agreement,  the  plaintiff  sold  to  one  mer- 
chant a  quantity  of  rice,  amounting  to  $30,and 
to  another  a  barrel  of  rice,  and  also  that  he  had 
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sold  some  goods  at  cost  prices.  The  counsel 
83*]  for  the  defendant  *insisted  that  the 
plaintiff  had  no  right  to  sell  his  goods  to  coun- 
try merchants  to  be  resold,  and  that  such  sales 
should  be  held  to  invalidate  the  contract.  The 
•circuit  judge  decided  that  the  question  be- 
longed to  the  court,  and  not  to  the  jury  and 
•overruled  the  objection.  The  defendant  then 
offered  to  prove  that  after  the  making  of  the 
contract,  and  before  Sep.  10,  a  parol  agreement 
was  entered  into  between  the  parties  for  ex 
tending  the  time  of  performance  four  days, 
without  any  new  consideration;  that  the  agree- 
ment was  that  the  defendant  would  fulfill  the 
stipulation  on  his  part  in  four  days  after  Sep. 
10,  and  that  in  consideration  thereof  the  plaint- 
iff agreed  to  extend  the  time  four  days — and 
that  at  the  time  so  agreed  upon  he  (the  defend- 
ant) was  ready  to  perform,  but  the  plaintiff  re- 
fused to  perform  on  his  part.  The  counsel  for 
the  plaintiff  objected  to  the  evidence  so  offered, 
because  it  did  not  amount  to  a  valid  agreement 
for  the  want  of  a  sufficient  consideration,  and 
because  the  contract  on  which  the  suit  was 
brought  being  an  executory  contract  and  un- 
der seal,  could  not  be  altered  or  affected  by 
such  parol  arrangement.  The  judge  sustained 
this  objection,  and  excluded  the  evidence.  The 
jury  found  for  the  plaintiff.  The  defendant, 
on  a  bill  of  exceptions,  moves  for  a  new  trial. 

Mr.  J.  Holmes,  for  the  defendant, insisted: 
1.  That  the  sales  by  the  plaintiff  to  the  coun- 
try merchants  should  have  been  submitted  to 
the  jury,  so  that  they  might  have  passed  upon 
the  question  whether  such  sales  were  not  in 
violation  of  the  spirit  of  the  contract;  and  2. 
That  the  evidence  offered  by  the  defendant  as 
to  the  enlargement  of  the  time  of  performance, 
should  have  been  received.  He  contended 
that  if  such  agreement  was  entered  into  by  the 
plaintiff,  he  should  be  compelled  to  abide  by 
it;  and  that  there  was  nothing  in  the  cases  on 
the  subject  which  prevented  the  agreement 
from  being  obligatory,  simply  because  it  rested 
in  parol.  In  support  of  which  propositions  the 
counsel  cited  and  commented  upon  the  follow- 
ing cases:  13  Wend.,  71;  2  Id.,  587;  10  /d,180; 
84*]  11  Id.,  27;  15  Johns.,  200;  3  Id.,  528;  *7 
Cow.,  48;  14  Johns.,  330.  No  new  considera- 
tion was  necessary  to  give  validity  to  the  agree- 
ment to  extend  the  time;  the  waiver  is  enough 
for  that  purpose.  14  Serg.  &  R.,  241. 

Mr.  J.  L.  Wendell,  contra. 

By  the  Court,  Cowen,  J.  We  are  quite  clear 
that  neither  of  the  exceptions  is  well  taken. 
The  plaintiff  retained  the  privilege  of  sale  gen- 
erally ;  and  unless  he  fraudulently  sold  the 
goods  in  such  a  way  as  to  injure  the  defend- 
ant, the  latter  must  pay  for  the  balance  re- 
maining on  hand  Sep.  10,  not  exceeding  $900. 
No  fraud  was  pretended  or  offered  to  be  shown. 

The  second  exception  cannot  avail  for  the 
reasons  assigned  at  the  circuit  by  the  plaintiff's 
counsel,  and  adopted  by  the  judge,  viz.:  1. 
Because  there  was  no  consideration  for  the 
agreement  to  postpone  ;  and  2.  Because  a  con- 
tract by  specialty  cannot  be  varied  by  parol 
agreement,  though  it  be  made  on  valuable  con- 
sideration. I  had  occasion  to  consider  the  au- 
thorities relating  to  the  latter  position  in  Allen 
v.  Jaquish,  21  Wend.,  628,  and  shall  not  go 
over  them  now.  We  wish  to  be  understood  as 
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adopting  the  rule  that  a  subsequent  executory 
contract,  in  order  to  operate  as  a  defeasance  or 
modification  of  a  previous  contract  by  spec- 
ialty, though  that  be  executory,  must  itself  be 
under  seal,  whether  it  have  a  consideration  or 
not,  and  whether  it  be  made  before  or  after  a 
breach  of  the  previous  contract  or  not. 
New  trial  denied. 

Cited  in-30  N.  Y.,  307  ;  25  Hun,  117 ;  12  Barb.,  376 ; 
20. Barb.  492;  2  T.  &  C.,  257 ;  7  How.  Pr.,  120 ;  5  Duer, 
206  ;-3  Rob.,  16 ;  63  III.,  45. 


*BUMP  t>.  BETTS  &  BETTS.     [*85 

New  Trial— Excessive  Damages— Malicious  Pros- 
ecution for  Attachment  on  Paid  Judgment. 

Where  an  attachment  was  sued  out  on  a  paid 
judgment,  and  property  to  the  amount  of  $180  sold, 
and  the  defendant  in  the  attachment  in  an  action 
for  a  malicious  prosecution  recovered  $750,  the 
court,  on  an  application  for  a  new  trial  on  the 
ground  of  the  excessiveness  of  the  damages,  denied 
the  motion. 

THIS  was  an  action  on  the  case  for  a  mali- 
cious prosecution  tried  at  the  Chenango 
Circuit  in  Aug.,  1838,  before  the  Hon.  Robert 
Monell,  one  of  the  Circuit  Judges. 

Peter  J.  Belts,  one  of  the  defendants,  as  the 
agent  of  Peter  Belts,  the  other  defendant,  sued 
out  an  attachment  from  a  justice's  court  against 
the  plaintiff,  on  the  allegation  that  the  plaintiff 
was  indebted  to  Peter  Belts,  and  had  departed 
the  County  of  Chenango  with  the  intent  to  de- 
fraud his  credilors.  The  allachmenl  was  levied 
upon  various  articles  of  property  belonging  to 
the  plaintiff,  a  judgment  was  obtained  for 
$32.88,  debt  and  costs,  an  execution  was  issued 
and  the  property  levied  upon  sold,  a  portion  of 
which  was  bid  in  by  Peter  J.  Belts.  The  value 
of  the  property  sold  was  about  $180;  il  brought 
at  vendue  less  than  $50,  of  which  $11  was  ap- 
plied in  payment  of  a  judgment  in  favor  of  a, 
third  person,  and  the  residue  in  payment  of  the 
judgment  in  favor  of  Belts,  which  was  ren- 
dered on  a  previous  judgment  obtained  by 
Belts  against  the  plaintiff,  and  which  was 
proved  to  have  been  fully  paid  previous  to  the 
suing  out  of  the  attachment.  The  jury  found 
a  verdict  for  the  plaintiff  with  $750  damages. 
The  defendants  ask  for  a  new  trial  on  various 
grounds,  and  amongst  others  that  of  the  exces- 
siveness of  damages. 

Mr.  J.  Clapp,  for  defendants. 

Mr.  G.  M.  Smith,  for  plaintiff. 

By  the  Court,  Cowen,  J.  This  was  an  aclion 
for  maliciously  suing  out  an  attachment 
against  the  plaintiff  on  a  paid  judgment.  The 
cause  was  properly  left  to  the  jury,  under  the 
*circumstances  in  proof,  upon  the  ques-  [*86 
tion  of  probable  cause.  The  judgment  had 
been  paid,  and  a  receipt  in  full  given  by  the 
defendant  P.  J.  Belts,  son  and  agent  of  the 
other  defendant,  Peler  Belts  ;  and  I  cannot 
help  thinking  wilh  Ihe  jury,  lhal  the  defend- 
ants perfectly  well  knew  and  recollected  that 
fact  when  the  attachment  was  taken  out.  The 
process  of  the  law  was  perverted  to  the  pur- 
poses of  injuring  if  not  ruining  the  plaintiff's 

NOTE.— New  trial—  Excessive  damages  —  When  a 
ground  for.  For  a  full  discussion,  see  Cole  v.  Perrv. 
8  Cow.,  214,  note. 
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credit,  working  an  enormous  and  dispropor- 
tionate sacrifice  of  his  property,  and  followed 
by  a  course  of  insulting  and  tantalizing  Ian 
guage  and  conduct  when  he  returned  from 
abroad  and  applied  to  the  defendants  for  re- 
dress. Conscious  as  they  appear,  then  at  least, 
to  have  been,  that  they  had  done  wrong,  in- 
stead of  being  forward  to  afford  indemnity, 
they  refused  to  pay  the  plaintiff's  actual  dam- 
age, and  even  to  allow  him  the  cash  value  of 
his  goods  which  they  had  purchased  at.auc 
tion.  When  the  plaintiff  finally  thought  it  his 
duty  to  threaten  a  resort  tu  legal  redress,  he  is 
answered  :  "  You  will  be  lawed  till  you  are 
sick  of  it.  You  may  squirt  your  damnedest." 
There  was  something  to  apprehend  from  such 
a  reply  ;  for  the  defendants  had  the  command 
of  great  wealth,  and  the  plaintiff  was  a  poor 
man  who  had  just  commenced  life.  He  had 
bought  a  small  farm  of  Peter  Belts,  had  paid 
or  secured  a  portion,  and  proceeded  to  improve 
it.  He  left,  when  he  went  away,  crops  and 
other  means,  a  portion  of  which  he  directed 
should  be  applied  to  continue  his  payments. 
He  still  owed  for  the  land  undoubtedly,  and 
that  was  urged  as  a  circumstance  that  the  de- 
fendants mus-t  have  proceeded  on  the  judgment 
by  a  mere  mistake.  An  indorsement  was  also 
shown  to  have  been  made  on  the  land  con- 
tract, which  purported  that  the  money  men- 
tioned in  the  receipt  upon  the  judgment  had 
been  applied  in  payment  for  the  land.  The 
jury,  doubtless,  thought  this  indorsement  the 
result  of  a  mere  afterthought ;  and  that  the 
defendants,  at  the  time,  feeling  themselves  se- 
cured by  the  land  for  the  purchase  money, 
were  persuaded  that  the  more  advantageous 
fraud  would  be  to  use  the  paid  judgment  as 
the  foundation  of  their  attachment. 

The  damages  are  undoubtedly  large,  $750. 
87*]  But  it  is  impossible  for  us  to  pronounce 
that  they  are  so  disproportionate  as,  under  the 
circumstances  of  the  case,  to  indicate  corrup- 
tion or  unreasonable  passion  in  the  jury.  That 
the  jury  should  have  been  somewhat  trans- 
ported with  indignation  by  the  view  which  we 
think  they  had  a  right  to  take  of  this  matter, 
is  highly  probable  ;  a  consequence  which  the 
defendants  could  hardly  escape,  were  we  to 
send  the  cause  down  and  order  it  retried.  It 
must  still  be  tried  by  men,  and  by  civilized 
men. 

A  new  trial  is  denied. 

Cited  in -48  Mo.,  163 ;  55  Mo.,  359. 


JOHNSON  &  MILLER  v.  HUNT  ET  AL. 

Absconding  Debtors — State  Statute  Affecting,  is 
in  Nature  of  a  Bankrupt  Law — Assignment 
does  not  Work  Such  a  Transfer  as  to  Render 
Conveyance  for  a  Bona  Fide  Consideration,  in 
Another  State,  Invalid — Such  Assignment 
does  not  Affect  Citizens  of  or  Transactions  in 
Other  States,  Even  with  Citizens  of  This. 


NOTE.— Constitutional  law— Insolvency  —  Power  of 
States  to  make  laws  respecting— Effect  of  men  laws- 
Such  laws  have  no  extraterritorial  effect.  For  a  full 
discussion,  see  Van  Kaug-h  v.  Van  Arsdaln.  2  Cat., 
154,  note ;  Hicks  v.  Brown.  12  Johns.,  142,  note. 

Assignment— As  to  whether  it  transfers  to  assignee 
personal  property  in  foreign  countries,  see  Abraham 
v.  Plestoro,  3  Wend.,  538,  note. 
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A  statute  of  one  of  the  States  of  the  Union,  au- 
thorizing proceedings  against  abeoondiogr  debtoni 

and  an  MngnmeDl  <>f  their  properly  for  tin-  l»'iieiit 
of  their  creditors,  being  in  the  nature  of  a  liank- 
rupt  law,  the  assignment  does  not  work  a  In-al 
transfer  of  the  property  of  the  debtor,  so  as  to  ren- 
der invalid  a  conveyance  of  property  made  by  him, 
in  another  State,  to  a  citizen  of  such  State,  for  a 
tiuiin  H'li  consideration  :  and  such  assignment  in  one 
State,  not  being  obligatory  upon  the  citizens  of  an- 
other State,  is  not  binding  upon  the  citizens  <>t  t  In- 
state in  which  theproceedingsarehad,  in  respect  to 
property  conveyed  to  them  by  the  debtor,  in  anoth- 
er State.  It  was  accordingly  held,  that  the  proper- 
ty of  an  absconding  debtor,  taken  by  him  from  this 
State  and  transferred  by  him  in  another  State,  in 
satisfaction  of  a  judgment  there  rendered  against 
him.  was  not  subject  to  the  control  of  the  truM'  •< •». 
of  his  estate,  after  the  property  was  brought  l>ack 
to  this  State,  although  he  and  the  creditor  to  whom 
the  transfer  was  made  were  at  the  time  residents  of 
this  State,  and  the  transfer  waff  made  after  the  pub- 
lication of  the  notice  that  an  attachment  had  issued. 

Citations  -1  R.  S.,  764,  2d  ed.,  sees.  28,  32 ;  3  Wend.. 
538;  5  Cr..  289;  12  Wh.,  213,  358;  11  Johns.,  488 ;  2 
Johns.,  342 ;  6  Binn.,  353,  360,  367  :  1  Pa.,  117  ;  7  Serg. 
&  R..  483;  1  Rep.  Const.  Court  of  S.  C.,  283,  288;  3 
Meriv..  279,  281;  6  Pick.,  308;  Story,  Confl.  L.,  :Wti. 
348,  481.  482,  sees.  575,  576 :  2  Kent,  Coin.,  406,  407.  3d 
ed.:  4  Johns.  Ch.,  460;  13  Mass.,  146 ;  5  Greenl.,  245 ;  2 
Mart.  (La.),  N.  S.,  93 ;  3  Id.,  1st  Series,  20,  676 ;  8  Am . 
Jur.,  284;  5  N.  H.,  213;  5  Mas..  174;  20  Johns.,  229  ;  1 
Har.  &  McH..  236 ;  16  Johns.,  233 ;  5  Johns.,  37,  41 :  S 
Johns.,  86,  91 ;  4  Cow.,  530,  n.;  C.  &  Hill's  notes  to  1 
Phil.  Ev.,  870,  871,  et  seq.;  Kirby,  313 ;  2  Har.  &  McH., 
463.469. 

T7RROR  from  the  Chenango  C.  P.  The  de- 
J-J  fendants  in  error  as  trustees  of  an  ab- 
sconding debtor,  one  H.  T.  HolHs,  brought  an 
action  of  trover  against  Johnson  &  Miller,  the 
plaintiffs  in  error,  for  a  horse  and  wagon  and 
other  property  obtained  by  them,  in  the  State 
of  Pa.,  from  Hollis,  the  absconding  debtor. 
Hollis  and  the  defendants  below  were  residents 
in  the  County  of  Chenango,  in  this  State.  Feb. 
19,  1835,  Hollis  absconded.  Mar.  5,  a  warrant 
was  issued  by  a  circuit  judge,  in  pursuance  of 
the  provisions  of  the  Revised  Statutes,  specified 
in  the  article,  "Of  Attachments  against  Ab- 
sconding, Concealed  and  Non-resident  Debt- 
ors," 2  R.  S.,  2,  commanding  *the  sher-  [*88 
iff  to  attach  and  safely  keep,  all  the  estate,  real 
and  personal,  of  Hollis,  and  a  notice  of  the  is- 
suing of  such  warrant  was  duly  published  Mar. 
13,  that  being  its  first  publication.  Subsequent 
to  that  day,  the  defendants  below  being  credit- 
ors of  Hollis,  having  separate  demands  against 
him,  went  in  pursuit  of  and  overtook  him  Mar. 
31,  at  Wilkesbarre,  in  Pa.,  where  they  respect- 
ively obtained  process  from  a  justice's  court, 
recovered  judgments  against  him,  on  which 
executions  were  issued,  by  virtue  of  which  he 
was  arrested  and  taken  into  custody.  To  ob- 
tain his  liberty  he  paid  Johnson,  one  of  the 
defendants  below,  the  amount  of  his  judgment 
and  turned  out  the  property  in  question  to 
Miller,  the  other  defendant,  in  satisfaction  of 
his  judgment.  The  property  thus  delivered 
to  Miller,  belonged  to  Hollis  when  he  abscond- 
ed, except  the  wagon,  and  that  he  obtained  in 
exchange  for  a  cutter,  with  which  he  left  his 
home.  The  property  was  brought  back  to 
Chenango,  where  it  was  demanded  of  the  de- 
fendants by  the  plaintiffs  below,  who,  July  9, 
were  duly  appointed  trustees  of  the  estate  of 
Hollis.  The  demand  was  not  complied  with. 
A  question  was  raised  on  the  trial  whether,  if 
the  action  were  maintainable  against  Miller,  it 
would'  lie  against  Johnson;  but  there  being 
some  evidence  of  a  joint  conversion,  the  court 
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submitted  the  question  to  the  jury.  The  court 
also  charged  the  jury  that  if  the  property  in 
question  was  removed  from  this  State,  and  the 
defendants  knew  that  Hollis  was  an  abscond- 
ing debtor  at  the  time  when  they  received  it 
from  him  in  Pa.,  he  and  they  being  citizens  of 
this  State,  and  the  property  being  received 
after  the  publication  of  the  notice  of  the  issu- 
ing of  the  attachment,  they  were  liable  for  it 
whether  it  was  removed  from  this  State  before 
or  after  the  publication  of  the  notice;  and  that 
the  legal  proceedings  had  in  Pa.,  were  no  pro- 
tection to  the  defendants.  To  which  charge 
the  defendants  excepted.  The  jury  found  for 
the  plaintiffs,  and  the  defendants,  on  a  bill  of 
exceptions,  sued  out  a  writ  of  error.  The 
cause  was  submitted  to  the  court  on  written 
arguments  by, 

Mr.  J.  A.  Collier,  for  plaintiffs  in  error. 

Mr.  J.  Clapp.  for  defendants  in  error. 

89*]  *By  the  Court,  Co  wen,  J.  The  Stat- 
ute Concerning  Attachments  Against  Abscond- 
ing Debtors,  who  are  residents  of  this  State,  1 
R.  S.,  764,  2d  ed.,  authorizes  a  summary  ex 
parte  proceeding,  without  personal  notice,  even 
to  the  debtor,  by  which  the  title  to  his  entire 
estate,  real  and  personal,  may  be  devested,  and 
assigned  to  his  trustees;  by  whom  it  is  to  be 
converted  into  cash,  and  the  proceeds  distrib- 
uted in  payment  of  his  debts.  To  guard,  as 
far  as  possible,  against  fraud  upon  the  fund, 
and  preferences  of  one  creditor  over  another, 
the  32d  section  declares,  that  all  sales,  assign- 
ments, transfers,  mortgages  and  conveyances, 
of  any  part  of  the  estate  real  or  personal,  etc., 
of  such  absconding  debtor,  made  after  the  first 
publication  of  the  notice  mentioned  in  section 
28,  in  payment  of,  or  as  security  for  any  exist- 
ing prior  debt,  or  for  any  other  consideration, 
and  all  judgments  confessed  by  him  after  that 
time,  shall  be  absolutely  void,  as  against  his 
creditors. 

It  is  not  denied  by  the  counsel  for  the  plaint- 
iffs in  error  that  the  transfer  was  within  the 
general  terms  of  the  Act;  but  he  insists  that  the 
statute  had  no  operation  in  the  State  of  Pa., 
where  the  transfer  was  effected. 

The  Act  in  question  is  in  nature  of  a  bank- 
rupt law.  The  whole  proceedings  are  con- 
ducted and  the  assigriment  effected  in  inmium, 
without  the  participation  of  the  bankrupt, 
further  than  the  assent  of  every  man  may  be 
implied  to  the  statutes  of  his  own  country;  and 
it  is  too  late  since  the  decision  of  the  Court  for 
the  Correction  of  Errors,  in  Abraham  v.  Ples- 
toro,  3  Wend.,  538,  to  question  the  general 
doctrine  contended  for  by  the  counsel  for  the 
plaintiffs  in  error.  That  case  related  to  a  pro- 
ceeding precisely  similar  in  principle  under 
the  Bankrupt  Law  of  England.  The  abscond- 
ing debtor  had  fled  to  this  country,  bringing 
property  with  him  in  a  ship,  which  he  deposit- 
ed at  the  custom-house  in  the  City  of  N.  Y. 
In  the  mean  time,  proceedings  in  bankruptcy 
had  been  instituted  against  him  in  England,  a 
provisional  assignee  had  been  appointed,  and 
this  followed  by  a  general  cession  of  the  bank- 
rupt's property.  The  assignee  and  others,  be- 
ing creditors,  and  they,  with  the  bankrupt,  be- 
ing all  British  subjects,  riled  their  bill  and 
9O*]  *obtained  an  injunction  restraining  the 
property  in  the  hands  of  the  custom  house  of- 
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ficer,  to  await  the  decision  of  suits  at  law, 
which  they  had  here  commenced  against  the 
same  bankrupt,  and  be  held  and  forthcoming 
on  any  executions' which  might  be  eventually 
obtained.  The  learned  Chancellor  admitted, 
that  had  the  contest  arisen  between  the  credit- 
ors abroad  claiming  under  the  proceedings  in 
bankruptcy,  and  creditors  here  claiming  ad- 
versely under  our  laws,  the  preference  would 
be  due  to  the  latter.  But  he  made  an  exception 
in  that  case,  inasmuch  as  the  question  arose 
entirely  between  the  bankrupt  and  his  assignee 
and  creditors,  all  residing  in  the  country  un- 
der whose  laws  the  assignment  was  made.  On 
appeal.  Justices  Marcy  and  Sutherland,  with 
two  Senators,  agreed  that  the  distinction  was 
rightly  taken  by  the  Chancellor,  and  were  for 
affirming  his  decree.  But  a  very  large  major- 
ity of  the  court  were  in  favor  of  a  reversal; 
and  I  understand  the  Senators  who  argued  in 
favor  of  a  reversal,  as  all  concurring  in  the 
rule  laid  down  by  the  Supreme  Court  of  the 
U.  S.  in  Harrison  v.  Sterry,  5  Cr.,  289,  with- 
out any  express  qualification,  even  as  between 
resident  subjects  of  the  country  in  which  the 
law  was  enacted,  viz.:  that  the  Bankrupt  Law 
of  a  foreign  country  is  incapable  of  operating 
a  legal  transfer  of  property  in  the  U.  S.  The 
doctrine  rests  on  the  same  footing  as  between 
one  State  and  another.  That  was  held  in  Ogden 
v.  Saunders,  12  Wh.,  358,  and  in  Raymond  v. 
Johnson,  11  Johns.,  488.  In  the  latter  case,  the 
plaintiff  had  assigned  all  his  debts,  among 
which  was  the  claim  on  the  note  now  sued  for 
and  been  discharged  under  the  Insolvent  Law 
of  N.  J.  This  court  denied  that  the  foreign 
assignee  could  sue  herein  his  own  name, citing 
Birdv.  Caritat,  2  Johns. ,  342.  The  assignment 
in  the  latter  case  was  by  English  bankrupts; 
and  its  legal  operation  here  denied,  on  the 
ground,  among  others,  as  stated  by  Kent,  Ch. 
J.,  that  "  the  mode  of  recovering  the  debts  of 
the  bankrupt,  will  depend  upon  the  forms  of 
proceeding  in  the  country  and  in  the  forum,  in 
which  the  assignee  institutes  his  suit."  I  cite 
this  remark  to  show,  what  I  shall  by  and  by 
have  occasion  to  notice  again,  that  the  ques- 
tion *before  us  must  be  dealt  with  as  de-  [*D1 
pending  on  the  effect  of  the  lex  fort,  and  not 
the  lex  loci  contractus. 

But  for  the  present,  let  us  return  to  Abraham 
v.  Plestoro.  It  seems  to  me  that,  if  I  have  not 
mistaken  the  point  decided  by  that  case,  it  is 
unnecessary  to  go  further.  The  amount  of  the 
decision,  as  I  understand  it,  is,  that  an  assign- 
ment in  inmtum,  under  the  law  of  one  State  or 
Nation,  has  no  operation  in  another,  even  with 
respect  to  its  own  citizens;  that  the  bankrupt, 
a  subject  of  the  very  country  under  whose  laws 
he  was  proceeded  against,  may,  on  crossing 
the  territorial  line,  dispose  of  the  property 
which  he  has  brought  with  him ;  may  withhold 
it  entirely  from  the  creditors  who  are  proceed- 
ing against  him  in  the  foreign  jurisdiction:  and 
it  follows,  that  other  creditors  coming  from 
the  same  jurisdiction  may  either  pursue  him 
by  attachment,  by  judgment  and  execution,  or 
take  a  voluntary  transfer  of  the  property  so 
brought  by  the  debtor  in  satisfaction  of  claims. 
If  so,  it  would  be  absurd  to  say,  that,  on  the 
creditor's  return.he  should  account,  in  the  courts 
of  his  country,  for  what  he  had  thus  obtained 
under  the  express  sanction  of  the  foreign  law. 
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It  cannot,  I  think,  be  denied  with  success, 
that,  if  the  decision  in  Abraham  v.  Plestoro  be 
referable  to  the  principal  point  stated  in  that 
case  as  the  ground  of  reversal,  then  all  the  con 
sequences  I  have  mentioned  must  follow.  But 
the  application  of  the  opinions  expressed  upon 
that  point  is  sought  to  be  diverted,  by  saying 
that  other  points  were  also  stated  as  the  ground 
of  reversal;  and  perhaps  the  Chancellor's  de 
cree  might  have  been  reversed  upon  them. 
That  is  true;  but  the  effect  of  the  foreign  pro 
ceeding  upon  the  right  of  the  bankrupt  was 
the  main  question,  the  only  question  on  the 
merits  debated  in  either  court.  The  others 
were,  whether  the  creditors  and  assignee  could 
join  in  the  suit;  whether  there  was  not  a  com- 
plete remedy  at  law;  whether  the  Chancellor 
had  acted  discreetly  in  granting  the  extraordi- 
nary remedy  by  injunction;  whether  a  mere 
provisional  assignee  was  entitled  to  a  remedy; 
and  whether  there  was  any  remedy  till  the 
claims  of  the  creditors  were  carried  to  judg 
ment.  On  some  of  these  grounds,  it  is  said  the 
i>2**]  Court  of  Appeals  merely  refused  to  con 
tinue  the  injunction;  but  on  which,  it  is  im- 
possible to  pronounce.  It  may  be  out  of  our 
power  to  answer  this  criticism  with  absolute 
assurance.  But  I  cannot  bring  myself  to  be- 
lieve that  the  vote  of  reversal  proceeded  upon 
the  minor  grounds.  The  opinions  actually  ex- 
pressed on  the  principal  point  against  the  de- 
cree, were  equal  to  all  the  votes  for  affirmance 
— 4  to  4.  The  whole  vote  for  reversal  was  17. 
The  bill  was  brought  in  aid  of  British  proceed- 
ings in  bankruptcy,  and  in  favor  of  a  trustee, 
either  of  which  facts  was  a  sufficient  answer  to 
all  jurisdictional  objection;  for  both  are  the 
peculiar  subjects  of  equity  cognizance;  and  the 
injunction  was  a  necessary  consequence,  if  the 
proceedings  could  be  regarded  here.  If  the  in- 
junction were  a  thing  of  discretion,  it  was  not 
for  the  Court  of  Appeal  to  dissolve  it  on  the 
ground  that  the  discretion  might  have  been  im- 
properly exercised;  and  the  question  of  mis- 
joinder,  as  both  the  Chancellor  and  Marcy,  J., 
remarked,  could  not  be  raised  on  a  motion  to 
dissolve.  I  do  not  believe,  notwithstanding 
what  fell  from  some  of  the  learned  Senators, 
that  the  decree  would  have  been  reversed,  had 
the  majority  thought  our  courts  ought  to  inter 
fere  and  uphold  the  rights  of  the  foreign  as 
signee,  either  on  the  ground  of  strict  right  or 
international  comity. 

But  it  is  said  that  Abraham  v.  Plestoro,  at 
most,  decides  on  the  effect  which  will  be  given 
by  the  State  of  N.  Y.  to  the  Bankrupt  Law  of 
England.  Whereas  here  the  question  is  as  to 
the  effect  of  our  own  laws  on  our  own  citizens, 
on  property  taken  from,  but  brought  back  to 
our  own  jurisdiction.  I  answer,  the  effect  of 
our  own  laws  is  precisely  the  same  as  would 
have  been  the  effect  in  Pa.  had  this  question 
arisen  there.  The  debtor  had  fled  to  that  State, 
the  defendants  below  followed,  obtained  judg- 
ment there  for  an  honest  debt,  arrested  the  ab- 
sconding debtor  in  virtue  of  executions,  but 
discharged  him,  thus  releasing  the  debt,  on  his 
paying  the  judgments.  The  property  in  ques- 
tion was  received  in  satisfaction  of  Miller's 
debt.  I  do  not  entertain  the  least  doubt  that 
had  the  pendency  of  the  proceedings  here  been 
pleaded  in  abatement  there,  the  plea  would 
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*have  been  disregarded.  That  it  would, [*i)3 
as  against  a  citizen  of  Pa.  there  can  be  no 
doubt.  Milne  v.  Moreton,  6  Binn.,  353;  Mul- 
Itken  v.  Aughinbauffh,  1  Pa.,  117.  The  case  is 
the  same  in  principle  as  if  Hollis,  the  debtor, 
had  been  sued  by  foreign  attachment, as  against 
which  the  Supreme  Court  of  Pa.  held  that  as- 
signments under  foreign  bankrupt  laws  are  in- 
operative. Id.,  Byrne  v.  Walker,  7  Serg.  &  R., 
483.  In  Afulliicen  v.  Aughtnbaugh,  the  court 
made  an  exception,  because  the  plaintiff  and 
insolvent  were  both  citizens  of  Md.,  where  the 
insolvent  had  himself  applied  for  a  discharge, 
and  had  himself  made  an  assignment.  The  pro- 
ceeding was  not,  therefore,  in  invitum.  Had  it 
been,  we  are  bound  to  suppose  that  court  would 
have  acted  on  the  principle  established  in  Abra- 
ftam  v.  Plestoro.  That  they  will  soactin  respect 
to  us,  is  apparent,  from  what  Yeates,  J.,  said  in 
Milne  v.  Moreton,  6  Binn.,  367,  if  for  no  other 
reason,  yet  because  a  like  proceeding  in  that 
State  would  not  be  recognized  here. 

But  independently  of  reciprocal  courtesy, 
upon  what  reason  can  States  be  called  on  to 
surrender  their  own  ordinary  and  regular  rem- 
edies, merely  because  creditors  in  a  foreign 
State  have  been  driven  to  institute  such  a  pro- 
ceeding as  the  one  now  in  question?  Ought  it 
to  have  the  least  operation  beyond  our  own  ter- 
ritories? Above  all,  is  it  right  for  us  to  say 
that,  had  the  proceeding  taken  place  in  Pa.  we 
would  utterly  disregard  it,  allowing  her  citi- 
zens to  proceed  in  our  courts  against  the  fugi- 
tive, or  obtain  satisfaction  by  a  voluntary  as- 
signment of  the  goods  he  brought  with  him; 
but,  on  the  other  hand,  punish  our  citizens  for 
acting  on  the  same  principle  in  Pa  ?  The  En- 
glish courts  do  certainly  compel  their  citizens 
to  account  for  property  of  her  bankrupts,  thus 
obtained  abroad.  Her  cases  as  summed  up  by 
Nott,  J.,  in  Topham's  Assignees  v.  Chapman,  1 
Rep.  Const.  Court  of  S.  C.,  283,  288.  But  it 
is  there  insisted  that  she  would  not  go  further, 
and  Sir  William  Grant  so  held  in  Brickwood  v. 
Miller,  3  Meriv.,  279,  though  it  is  notorious  that 
her  cases  hold  a  bankrupt  assignment  to  be  ob- 
erative  on  the  personal  effects  *of  the  [*94 
bankrupt  wherever  they  may  be  situate.  Her 
courts,  however,  are,  at  least,  consistent;  for 
they  accord  to  foreign  bankrupt  assignments 
the  same  extensive  operation  which  they  claim 
for  their  own;  the  same  effect  as  if  the  assign- 
ment had  been  voluntary.  Abraham  v  Plestoro 
expressly  denies  this  effect;  and  so  far  the 
court  were  unanimous.  The  utmost  that  the 
judges  of  this  court  who  sat  there  (Marcy  and 
Sutherland,  JJ.)  claimed,  was,  that  we  should 
give  effect  to  the  foreign  assignment  where  its 
aid  was  not  invoked  in  hostility  to  our  own 
tribunals  or  some  intervening  right  of  third 
persons  acquired  under  our  own  laws.  That, 
I  admit,  is  the  general  course  of  the  Pa.  courts. 
Byrne  v.  Walker,!  Serg.  &  R.,  483.  Marcy  and 
Sutherland,  JJ.,  professed  to  follow  the  doc- 
trine of  the  Supreme  Court  of  the  U.  8.,  as 
summed  up  by  Mr.  J.  Johnson,  in  Ogden  v. 
Saunders,  12  Wh.,  358,  etseq.  I  have  examined 
that  opinion  and,  as  I  understand  it,  all  these 
assignments  coerced  by  foreign  laws.are  placed 
on  the  same  footing,  including  even  those 
which  result  in  a  discharge  of  the  bankrupt's 
contracts.  See,  also,  per  Parker,  Ch.  J.,  in 
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Blake  v.  Williams,  6  Pick.,  306.  They  are  al- 
lowed to  have  an  infraterritorial  operation, 
and  nothing  beyond.  The  courts  will  not  suf- 
fer them  to  stand  on  the  footing  of  the  lex  loci 
contractus,  but  only  on  that  of  the  lezfori,from 
the  operation  of  which.it  is  well  known, all  per 
sons  are  exempt,  whether  citizens  or  strangers, 
the  moment  they  cross  the  boundary  line  of 
the  State  which  enacted  the  law.  In  short  the 
Absconding  Debtor  Act  could  no  more  be 
brought  to  bear  upon  one  of  our  own  citizens 
in  Pa.  than  could  our  Statute  of  Limitations. 
Story,  Confl.  L.,  481,  482,  sees.  575,  576.  The 
reasons  on  which  the  American  cases  proceed 
are  well  summed  up  by  Mr.  J.  Story,  in  the 
treatise  cited,  p.  346,  et  seq.  He  agrees  that  the 
doctrine  here  is  diametrically  opposite  to  the 
English.  See,  also,  2  Kent,  Com.,  407,  3d  ed. 
Chancellor  Kent,  Id. ,  406,  retracts  his  former 
opinion  (for  he  had  followed  the  British  doc- 
trine in  Holmes  v.  Remsen,  4  Johns.  Ch.,  460) 
in  these  words:  "  it  may  now  be  considered  as 
a  part  of  the  settled  jurisprudence  of  this  coun- 
95*]  try,  *that  personal  property,  as  against 
creditors,  has  locality,  and  the  lex  loci  rei  sitce 
prevails  over  the  law  of  the  domicil  with  re- 
gard to  the  rule  of  preferences  in  the  case  of 
insolvent's  estates."  The  rule, thus  qualified  by 
Chancellor  Kent,  would  operate  as  a  complete 
protection  to  the  defendants  below;  for  every 
step  they  took  was  with  a  view  to  secure  their 
debts,  under  process  in  Pa.  He  cites  several 
cases  which  maintain  this  rule  in  favor  of  do- 
mestic creditors,  even  as  against  a  voluntary 
assignment  made  abroad  for  the  general  bene- 
fit of  creditors.  Such  was  lagraham  v.  Geyer, 
13  Mass.,  146;  Fox  v.  Adams,  5  Greenl.,  245; 
Olivier  v.Townes,  2  Mart.  (La.),  N.  S.,  93;Nor- 
ris  v.  Mumford,  3  Id.,  1st  series,  20;  Mitchelv. 
M'Millan,  3  Id.,  676;  Lord  v.  Brig  Watchman, 
8  Am.  Jurist,  284  (Maine  Dist.  Ct.  U.  S.  Cor., 
Ware,  J.). 

I  admit  the  rule  has  been  commonly  put, 
both  with  regard  to  voluntary  assignments 
and  those  which  are  in  invitum,  with  an  ex- 
ception against  the  creditor  of  the  country 
whose  law  has  ordered  the  assignment.  Id.; 
Saunders  v.  Williams.  5  N.  H.,  213;  Milne  v. 
Moreton,  6  Binn.,  353;  Bohlen  v.  Cleveland,  5 
Mas.,  174;  Holmes  v.  Remsen,  20  Johns.,  229. 
And  the  exception  was  expressly  recognized 
by  the  Provincial  Court  of  Md.  in  1766,  which 
superseded  a  foreign  attachment  there,  at  the 
suit  of  British  creditors,  who  came  in  conflict 
with  a  bankrupt  assignment  in  England.  Bark 
v.  M'Clain,  1  Har.  &  M'H.,  236.  In  Topham's 
Assignees  v.  Chapman,  however,  before  cited, 
Nott,  J.,  said  he  was  not  aware  that  the  domi- 
cil of  the  attaching  creditor  would  make  any 
difference,  in  the  ultimate  decision  of  the  ques- 
tion. In  that  case,  the  attaching  creditors  were 
allowed  a  preference  over  the  British  assign- 
ees, without  being  put  to  show  that  they  were 
American  citizens.  Nothing  appearing  one 
way  or  the  other,  on  the  question  of  their  citi- 
zenship, he  said  the  court  were  bound  to  con 
sider  them  as  American  citizens.  Keeping  our 
eye  steadily  upon  the  true  principle,  I  appre- 
hend we  shall  find  that,  in  whatever  way  the 
party  honestly  acquires  title  to  the  bankrupt's 
property,  situate  in  a  foreign  State,  his  citizen- 
ship has  nothing  to  do  with  the  question.  "The 
9(i*]  laws  of  other  govern  ments,"*says  Chan- 


cellor Kent,  "have  no  force  beyond  their  ter- 
ritorial limits;  and  if  permitted  to  operate  in 
other  States,  it  is  upon  a  principle  of  comity; 
and  only  when  neither  the  State  nor  its  citizens 
would  suffer  any  inconvenience  from  the  ap- 
plication of  the  foreign  law."  2  Kent,  Com., 
406,  3d  ed. 

The  case  of  Abraham  v.  Plestoro,  as  I  have 
endeavored  to  explain  it,  is  no  more  than  a 
jealous  application  of  the  distinction  laid  down 
by  Huberus,  as  he  is  understood  by  the  Amer- 
ican -commentators  on  conflicting  laws.  '  'When 
there  is  no  positive  law,"  says  Mr.  J.  Story, 
"the  general  rule  is  to  govern,  with  the  ex- 
ception of  such  cases  as  fall  within  the  known 
principle  of  Huberus,  that  it  is  not  preju- 
dicial to  the  State  or  to  the  just  rights  of 
its  citizens.  And  this  is  the  very  ground  upon 
which  the  objection  to  the  ubiquity  of  oper- 
ation of  the  bankrupt  laws  of  a  country,  as 
respects  personal  estate,  is  to  be  rested."  He 
adds:  "There  is  a  marked  distinction  between 
a  voluntary  conveyance  of  property  by  the 
owner,  and  a  conveyance  by  operation  of  law 
in  cases  of  bankruptcy  in  invitum.  Laws  can- 
not force  the  will,  nor  compel  any  man  to 
make  a  conveyance.  In  place  of  a  voluntary 
conveyance,  all  that  the  Legislature  of  a  coun- 
try can  do.  when  justice  requires  it,  is  to  as- 
sume the  disposition  of  it  in  invitum.  But  their 
statutable  conveyance  cannot  operate  upon  any 
subject  but  what  is  within  their  territory. 
This  makes  a  solid  distinction  between  a  vol- 
untary conveyance  and  an  involuntary  legal 
conveyance.  The  former  has  no  relation  to 
place:  the  latter,  on  the  contrary,  has  the  strict- 
est relation  to  place."  He  afterwards  adds: 
"Nor  can  it  be  said  that  an  assignment  by  the 
bankrupt  laws  is  with  the  consent  of  the  bank- 
rupt, because  he  assents  by  implication  to  such 
laws.  For  in  the  same  way  it  may  be  said  that 
a  man  committing  a  crime  for  which  his  estate 
is  forfeited,  voluntarily  consents  to  its  trans- 
fer. But  the  principle,  whether  correct  or  not, 
can  only  apply  to  cases,  where  the  debtor  and 
creditor  belong  to  the  same  country."  Story, 
Confl.  L.,  346,  348.  The  learned  commentator 
is  giving  the  general  ground  of  the  American 
cases;  and  how  completely  Abraham  v.  Plestoi-o 
subdues  the  doubt  with  *which  he  con-  [*97 
eludes,  I  have  already  shown.  The  law  which 
compels  the  assignment  has  no  extraterritorial 
force.  Its  voice  cannot  be  heard,  and  there  is 
no  atmosphere  which  it  can  breathe  in  the  for- 
eign soil.  It  there  becomes  a  dead  letter.  What 
is  the  effect  of  a  proceeding  by  general  attach- 
ment under  our  Absconding  Debtor  Act?  It 
professes  to  seize  all  the  debtor's  property  in 
his  absence,  without  personal  notice,  and  com- 
pel? all  the  creditors  to  come  in  and  take  a 
ratable  dividend.  It  operates  as  a  discharge  of 
the  bankrupt's  debts  for  so  much  only  as  shall 
be  actually  paid.  The  defendants  below,  in- 
stead of  electing  to  come  in  and  take  their  div- 
idend, follow  the  debtor  to  a  distant  region, 
where  the  law  is  unknown,  and  there  enforce 
a  collection  of  their  whole  claims.  I  am  aware 
of  the  cases,  both  in  this  State  and  in  the  Su- 
preme Court  of  the  U.  S.,  which  would  give 
efficacy  to  an  insolvent  discharge  against  them 
and  the  plausibility  with  which  it  may  be 
thence  inferred,  that  they  shall  be  bound  by 
what  may  be  called  an  analogous  proceeding. 
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I  answer  that  insolvent  discharges,  with  what 
propriety  it  is  not  necessary  to  decide,  when 
the  law  under  which  they  are  granted  precedes 
the  contract,  are  considered  as  tacitly  allowed 
by  it,  and  are  therefore  permitted  to  operate, 
upon  the  principle  of  the  fear  loci  contracius. 
Ogden  v.  Saunders,  12  Wh.,  218;  Mather  v. 
Bush,  16  Johns.,  288.  There  are  several  dis- 
tinctions, however,  which  withdraw  the  pres- 
ent proceeding  from  the  operation  of  that  prin- 
ciple. Our  cases  which  refuse  to  bind  a  party 
by  the  judgment  of  a  foreign  State  obtained 
without  actual  service  of  process,  Kilburn  v. 
Woodicorth,5  Johns. ,  37,  41 ;  Robimon  v.  Ward, 
8  Id.,  86,  91,  if  carried  to  the  extent  which 
they  appear  to  warrant,  would  interpose  one 
objection.  Again;  in  the  case  at  bar,  there  was 
nothing  which  could  operate  upon  the  con- 
tract. All  that  the  proceedings  sought  for,was 
a  change  of  the  remedy  against  the  property  of 
the  insolvent,  by  drawing  the  entire  adminis- 
tration of  his  effects,  to  the  trustees  thereafter 
to  be  appointed;  and  calling  in  the  defendants 
below  as  parties  to  the  distribution.  They  pre- 
ferred to  proceed  in  Pa. ;  and  I  have  yet  to 
learn  that  the  courts  there  had  any  power,  at 
98*]  *least  that  they  were  in  duty  bound  to 
give  up  the  law  of  their  own  forum,  in  defer- 
ence to  the  remedy  which  we  had  prescribed. 
Were  the  defendants  below  bound  when  they 
reached  Pa.  to  respect  this  foreign  statute?  I 
have  already  noticed  that  they  would  not  be 
bound  by  our  Statute  of  Limitations.  That 
they  would  not  have  been  bound,  even  by  an 
insolvent  discharge  of  Hollis'  person  merely, 
we  have  of  ten  held;  and  such  is  the  almost  un- 
broken current  of  decision.  4  Cow.,  530,  n., 
and  cases  eited.  The  reason  is,  that  the  courts 
of  each  State,  proceed  according  to  its  own 
laws,  and  will  not  be  turned  aside,  till  they  see 
that  the  contract  itself  has  been  constitution- 
ally acted  upon  by  the  foreign  Legislature. 

This  the  Pa.  court  could  not  see;  or,  which 
is  the  same  thing, would  not  attend  to;  and  the 
defendants  went  on.  In  Brickwood  v.  Miller,  3 
Meriv.,  281,  even  Sir  Wm.  Grant,  a  British  M. 
R,  seemed  very  justly  startled  with  the  doc- 
trine on  which  these  assignees  seek  to  recover. 
He  met  with  great  difficulty,  in  seeing  how  the 
English  doctrine  could  be  maintained,  in  the 
extent  to  which  it  had  gone.  He  said:  "It 
does  seem  an  anomalous  proceeding  for  the 
courts  of  one  country  to  take  from  a  man  what 
has  been  adjudged  to  him  by  the  courts  of  an- 
other." As  I  understand  that  case,  an  English 
creditor  had  gone  to  the  West  Indies,  and 
seized  and  recovered  by  foreign  attachment 
the  effects  of  an  English  bankrupt,  which 
•were  abroad  in  the  hands  of  a  West  India  firm 
to  which  he  belonged.  It  is  true,  the  claim 
was  against  that  firm  jointly.  But  I  do  not 
see  that  such  a  circumstance  can  take  much, if 
any,  from  the  force  of  the  case.  The  M.  R. 
proceeds:  "How  are  the  West  India  partners 
to  be  controlled  in  the  management  of  their 
trades,  or  restrained  by  any  proceeding  here, 
from  paying  and  applying  the  partnership  ef- 
fects as  they  think  fit?  Equality  of  distribu- 
tion cannot  possibly  be  obtained  [in  England]. 
Are  we  then,  to  tell  a  creditor,  that,  because 
he  happens  to  reside  in  England,  and  his  debt 
has  been  contracted  there,  he  shall  not  be  al- 
lowed to  take  such  remedies  against  his  for- 
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eign  debtor,  as  the  laws  of  their  country  may 
permit?  In  the  cases  before  the  Lord  Chancellor, 
the  court,  *taking  from  the  creditor  his  (*JM) 
separate  remedy,  professed  to  give  him  his  dis- 
•tributive  share  of  the  whole  partnership  prop- 
erty. But  it  cannot,  in  this  case,  reach  the 
West  Indian  property  or  bind  the  West  Indian, 
partners.  Then  you  would  take  from  the  part- 
nership creditor  one  remedy,  without, substitu 
ting  any  other  in  the  place  of  it.  This  would 
be  to  say  that  the  West  India  property  mu>i  De- 
left for  any  creditors,  but  English  creditors." 
Every  word  of  the  Master  of  the  Rolls  is  ;ip 
plicable  to  the  present  case,  as  put  by  the  as- 
signees. They  say  to  thedefendants:  "Though 
the  property  was  out  of  this  State  and  on  the 
wing;  though  neither  we  nor  our  courts  could 
stop  it,  or  appropriate  it  in  a  course  of  distribu- 
tion; though  a  foreign  creditor  might  attach, 
or  a  foreign  citizen  purchase  it,  yet  you  being 
from  the  State  of  N.  Y.,  were  alone  absolutely 
disqualified."  It  is  sought  to  distinguish  the 
case,  because  the  defendants  did  not  proceed 
in  rem,  by  foreign  attachment.  It  is  agreed 
that  if  they  had,  the  cases  may  apply;  but  the 
Master  of  the  Rolls  puts  it  broadly,  even 
against  the  engrossing  power  of  the  English. 
Bankrupt  Acts,  that,  the  persons  and  property 
being  out  of  his  jurisdiction,  it  might  be  dealt 
with  generally  and  unqualifiedly,  as  if  there 
had  been  no  bankruptcy  in  the  case.  The 
meaning  is,  that  it  may  be  taken  in  execution, 
or  sold,  or  transferred  voluntarily  in  payment 
of  debts.  It  is  true,  the  cases  have  nearly  all 
arisen  between  the  assignees  and  attaching 
creditors;  but  the  general  principle  is  pointed 
no  more  to  them,  than  any  other  person, claim- 
ing under  the  law  of  the  foreign  State.  Accord- 
ingly, in  Milne  v.  Moreton,  one  of  these  attach- 
ment cases,  arising  in  this  very  State  of  Pa.,  ad- 
versely to  the  British  Bankrupt  Act,  Tilghman, 
Gli.  J.,  said  he  did  not  consider  the  principle 
of  the  lex  loci  as  applicable;  that  there  was  no 
question  about  the  contract;  but  only  on  a  col- 
lateral matter,  viz.:  property  of  the  debtor  to- 
tally unconnected  with  it;  and  in  many  respects, 
the  law  of  the  country  where  the  action  is 
brought,  must  prevail.  He  likened  the  defense, 
to  one  founded  on  the  foreign  Statute  of  Lim- 
itations. 6  Binn.,  860.  On  the  other  hand, 
we  must  not  forget  that  we  are  administering 
the  laws  of  Pa.,  though  the  right  of  the  de- 
fendants *below  be  that  of  mere  pur-  [*1OO 
chasers.  If  their  contract  was  valid  by  the 
law  of  that  State,  it  is  so  here.  In  that  view, 
the  defendants  may  properly  urge  in  their  pro- 
tection, the  lex  loci  contractus. 

Let  us  look  at  the  claim  of  the  plaintiffs  be- 
low in  one  other  point  of  view.  Suppose  Hollis 
had  died  after  reaching  Pa.,  and  the  plaintiffs 
below  had  taken  letters  of  administration  on 
his  property  here.  Clearly  they  could  not,  as 
administrators,  have  sued  or  had  any  remedy 
there,  to  recover  the  property  now  in  dispute, 
or  its  avails.  Suppose  administration  to  have 
been  taken  in  Pa.,  the  personal  representative 
in  that  State  alone  would  be  entitled;  and  that 
would  be  so  even  if  Hollis  had  died  in  this 
State.  The  case  is  quite  analogous  to  the  one 
before  us,  and  has  sometimes  been  put  on  the 
ground  of  the  lex  fori.  See  Cowen  &  H.  Rote* 
to  1  Phil.  Ev.,  870,  871,  etseq.  A  fortiori  should 
the  foreign  administrator  be  sued  and  com- 
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pel  led  to  pay  even  by  a  N.  Y.  creditor,  or 
should  he  sell  the  property  of  his  intestate  sit- 
uate in  Pa. 

It  is  of  the  nature  of  the  lex  fort,  that  it 
should  be  strictly  confined  to  its  own  territory. 
It  respects  the  remedy  merely;  and  being  thus 
withdrawn  from  the  foreign  country,  though 
it  profess  to  operate  on  personal  property  which 
has  found  its  way  there,  such  property  is  in 
effect  left,  like  land,  absolutely  to  the  lex  loci 
ret  sitce.  It  may  be  sold  or  seized  by  execution, 
the  same  as  if  it  were  land  ;  and  it  would  be 
extraordinary  at  least,  not  to  say  tantalizing, 
that  our  own  citizens  who  may  happen  legally 
to  purchase  it  in  the  foreign  country,  where 
we  admit  our  own  law  to  be  unknown,  should 
upon  their  return  be  devested  of  their  right, 
and  that  transferred  to  another.  Standing  be- 
fore the  courts  of  Pa.  or  contracting  in  that 
State,  we  admit  they  acted  with  perfect  regu- 
larity; returning  to  N.  Y.,  we  punish  them  as 
wrong-doers.  If  the  lex  loci  contractus  have  no 
application,  and  if,  as  Mr.  J.  Story  says,  the 
assent  of  the  bankrupt  himself  ought  not  to  be 
implied,  on  what  principle  shall  we  be  more 
severe  with  the  innocent  creditor  ?  But  this 
very  point  was  adjudged  in  Taylor  v.  Geary, 
Kirby,  313.  There  the  Supreme  Court  of  Conn. 
1O1*]  *declared  as  follows  :  "A  commission 
of  bankruptcy  against  the  defendants  in  En- 
gland does  not  secure  their  effects  here.  But 
they  remain,  as  before,  transferable,  and  open 
to  the  attachment  of  their  creditors  as  well 
British  as  American.  The  plaintiffs,  indeed, 
can  have  but  one  satisfaction;  but  till  they  ob- 
tain that,  they  have  a  right  to  pursue  their 
remedy  against  the  effects  of  their  bankrupt 
debtors  in  either  country,  or  both  at  the  same 
time."  The  court  evidently  regarded  the  ques- 
tion as  one  depending  entirely  on  the  lex  fort. 
In  Wallace  v.  Patterson,  2  Har.  &  McH. ,  463, 
one  of  the  firm  who  sued  out  the  foreign  at- 
tachment resided  in  England,  where  the  bank- 
rupt also  resided,  and  yet  the  attachment  was 
sustained.  Martin,  Atty-Gen.,  for  the  defend- 
ant, admitted  without  qualification,  that  the 
English  bankrupt  laws  did  not  extend  their 
influence  to  Md.  Id.,  469, 

I  have  thus  looked  into  some  general  princi- 
ples and  cases  other  than  Abraham  v.  Plestoro, 
lest  I  may  have  mistaken  the  force  of  the  lat- 
ter ;  and  I  am  entirely  satisfied  that  whether 
we  proceed  upon  such  well  settled  rules  of  lo 
cal  law  as  are  of  obvious  application,  or  upon 
direct  authority  derived  from  our  own  court  of 
dernier  resort.or  upon  authority  in  other  Ameri- 
can courts,  we  must  hold  that  the  defendants 
below,  or  rather  Miller,  acquired  a  complete 
title  to  the  property  in  question  by  his  pur- 
chase in  Pa. ,  which  was  not  affected  by  his  re- 
turn into  this  State,  and  placing  himself  within 
reach  of  our  process.  We  do  not  deny  that 
had  he  proceeded  in  fraud  of  the  statute,  he 
would  have  been  liable.  The  mere  fact  of  his 
having  notice  that  proceedings  were  com- 
menced, however,  was  not  enough  to  fasten 
the  charge  of  fraud  upon  him.  There  is  no 
pretense  that  his  claim  was  not  legal  and  hon- 
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est,  nor  that  he  did  not  proceed  entirely  with 
a  view  to  his  own  security,  doing  as  little  in- 
jury to  the  other  creditors  as  might  be,  without 
impairing  his  own  claim.  In  truth,  there  is  no 
doubt  that  both  he  and  Johnson  conferred  a 
benefit  upon  the  other  creditors  by  a  pursuit 
which  must  have  been  hopeless  to  them  per- 
sonally, thus  satisfying  liens  which  would 
otherwise  have  come  against  the  general  fund. 
*Without  examining  the  minor  [*1O2 
exceptions  taken  in  the  court  below,  we  are  of 
opinion  that  the  judgment  must  be  reversed, and  a 
venire  de  novo  go  from  that  court,  the  costs  to 
abide  the  event. 

Disapproved— 5  N.  Y.,  343. 

Criticised-16  Wall.,  629. 

Explained -21  Hun,  176. 

Cited  in— 25  N.  Y.,  583 ;  84  N.  Y.,  385  (38  Am.  Rep., 
517) ;  1  Hun,  649 ;  32  Hun,  395 :  12  Barb.,  647 :  34 
Barb.,  67,  464;  35 Barb-,  664;  40  Barb.,  484;  4T.  &  C., 
173  ;  21  How.  Pr.,  249 ;  13  Abb.  Pr.,  152  :  16  Abb.  Pr., 
187 ;  5  Daly,  56,  60,  61 ;  2  Wood.  &  M.,  465,  466. 


ANONYMOUS. 

Attachment — Default  of  Sheriff  or  Other  Officer 
— Elisor — Practice. 

Where  a  sheriff  or  other  officer  is  in  default  for 
not  returning  an  attachment,  the  court  in  term  time 
will  allow  an  attachment  against  such  officer  and 
appoint  an  elisor  to  serve  the  same  ;  and  under  pe- 
culiar circumstances  will  appoint  such  elisor  resid- 
ing in  a  county  other  than  that  in  which  the  defend- 
ant in  the  process  resides. 

Where  a  new  sheriff  has  come  into  office,  the 
process  will  be  directed  to  him,  and  anrelisor  will 
not  be  appointed.; 

CitatiQB-2  R.  S.,537.;aec.  17. 

A  MOTION  was  made  for  a  non-bailable  at- 
tachment against  a  coroner  of  Niagara 
Co.,  for  not  returning  an  attachment  against 
the  sheriff  of  that  county.and  it  was  also  moved 
that  an  elisor  residing  in  the  County  of  Al- 
bany, be  appointed  to  execute  the  process,  in 
consequence  of  the  difficulty  of  having  process 
of  this  kind  served  in  Niagara. 

By  the  Court.  The  Statute  2  R.  S.,  537,  sec. 
17,  authorizes  the  issuing  of  an  attachment 
against  a  sheriff  or  other  officer  who  makes  de- 
fault in  returning,  by  the  return  day,  an  at- 
tachment delivered  to  him  to  be  served,  "upon 
the  same  being  allowed  by  a  judge  of  the 
court,  or  by  some  officer  authorized  to  perform 
the  duties  of  a  judge,  upon  proof  of  such  de- 
fault." Notwithstanding  the  terms  of  the 
statute,  the  application  may  be  made  to  the 
court  in  term  time,  and  it  is  the  most  conven- 
ient course,  as  an  elisor  can  be  appointed  only 
by  the  court.  It  is  not  necessary  that  the  elisor 
should  be  a  resident  of  the  same  county  with 
the  officer  in  default;  and  under  the  circum- 
stances attending  the  collection  of  debts  for 
some  time  past  in  the  County  of  Niagara,  we 
will  appoint  an  elisor  residing  in  the  County 
of  Albany,  to  serve  this  process.  Had  a  new 
sheriff  come  into  office  since  the  default,  we 
would  have  ordered  the  attachment  to  be  di- 
rected to  him. 

Ordered  accordingly. 
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103*] 


*WARNER  &  RAY 


BEERS,   President  of  the  North  American 
Trust  and  Banking  Company. 

BOLANDER 

v, 

STEVENS,  President  of  the  Bank  of  Com- 
merce in  New  York.1 

Banking  Act  of  1838 — Validity  of— Assent  of 
Two  Thirds  of  Each  Branch  of  Legislature 
Unnecessary — Banking  Associations  not  Bodies 
Politic  and  Corporate.  . 

The  Act  entitled  "  An  Act  to  Authorize  the  Busi- 
ness of  Banking,"  passed  Apr.  18, 1838,  was  consti- 
tutionally passed,  although  it  may  not  have  received 
the  assent  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature,  and  is  a  valid  Act. 

Associations  organized  under  the  general  Bank- 
ing Law,  and  in  conformity  with  its  provisions,  are 
not  bodies  politic  and  corporate  within  the  spirit 
and  meaning-  of  the  Constitution. 

Citations- Act.  .April  18, 1838 ;  1  R.  S.,  711,  764,  766, 
sec.  14 ;  5  Shaw  &  D.,  *52,  375 :  15  Id.,  236 ;  13  Id.,  42 ; 
3  Wils.  &  8.  P.  C.,365:  Poth.  Panel,  of  Just.,bk.  3,  p. 
109,  Paris  ed.  1823:  Id.,  bk.  20,  110;  Dig.,  lib.  3,  tit.  4, 
a;  Dig.,  lib.  47,  tit.  22,  De  Coll.  et  Corp.;  4  Guyol, 
Repert.  de  Jurisp.,art.  CommunanteLaique:  Domat, 
Pub.  Law,  B,  tit.  15,  sec.  2 ;  1  Ersk.  Just.,  by  Mac- 
allan, 190:  4  Wh.,636:  Assemb.Doc.  1838.  No.  277;  13 
Wend.,  325;  Com.  Dig.,  Parliament;  8  Co.,  28;  6 

1.— These  causes  were  argued  in  Feb.,  1840,  and  de- 
cided in  the  month  of  April  following.  Opinions 
were  delivered  by  the  President  of  the  Senate,  the 
Chancellor,  and  Senators  Root  and  Verplanck,  of 
which  the  following  is  a  brief  analysis : 

The  PRESIDENT  of  the  Senate.  Corporations  ex- 
ist either  by  express  grant  or  by  implication.  By 
the  general  Banking  Law  corporations  are  not  ex- 
pressly created  or  authorized ;  and  the  associatians 
formed  under  that  law  are  not  corporations  by  im- 
plication. An  association  of  men  will  not  be  deemed 
a  corporation  by  implication,  except  where  corpo- 
rate authority  is  necessary  to  the  exercise  of  bene- 
ficial powers  expressly  granted,  or  for  the  protec- 
tion of  important  interests,  or  the  execution  of 
important  trusts:  nor  will  such  association  be 
deemed  to  possess  corporate  powers,  unless  such 
powers  were  solicited  by  the  donees  of  the  powers 
—are  conformable  to  the  clear  indicated  intent  of 
onors ;  and,  above  all,  such  association  will  not 


Wend.,  512;  Dwar.  St.,  sees.  6,30,637;  Dyer,  93;  1 
Str.,  446;  3  Burr.,  1472;  11  Wend.,  511;  10  Co.,  50;  1 
Inst.,  200,  202,  250:  1  Pet.,  46,  64;  Kyd  Corp..  13; 
Domat,  Civil  Law,  lib.  1,  tit.  15;  8  St.  Tr..  1175;  De 
Coll.  Opif.  in  Germania,  cap.  77,  sec.  19;  Pan.,  1,  22, 
de  flde  juss. ;  14  East.  408;  Coll.  Part..  5,  70,  76,  214, 
624.  647,  648  ;  15  East,  515;  3  Barn.  &  C-,  814:  Words. 
Joint  Stock  Cos.,  183;  6  Geo.  IV.,  ch.  42;  19  Wend., 
424,427;  2Ves.,  33;  7  Pick.,  235;  1  Swanst.,  514:  3 
Bro.  P.  C.,  323 ;  1  Camp.,  404,  n.  a :  Laws  1839,  ch.  174 ; 
R.  S.,  pt.  1,  ch.  7,  tit.  4,  sec.  3;  ch.  8,  tit.  7,  sec.  10; 
ch.  23,  tit.  3,  sec.  1 ;  4  Pet.,  169 ;  15  Johns.,  159 :  2 
Edw.,  ch.  28 :  1  Russ.,  460 :  2  R.  S.,  583 ;  N.  Y.  Const., 
art.  1,  sec.  12 ;  art.  7,  sec.  9. 

IN  the  first  above  entitled  cause  the  declara- 
tion commenced  in  the  name  of  "Joseph 
D.  Beers,"  described  as  "President  of  the 
North  American  Trust  and  Banking  Company, 
an  association  doing  business  in  the  City  of 
New  York,  *uuder  and  by  virtue  of  [*1O4 
an  Act  of  the  Legislature  of  the  State  of  New 
York,  entitled  '  An  Act  to  Authorize  the  Busi- 
ness of  Banking,'  passed  April  18,  1838,  who 
prosecutes  for  and  on  behalf  of  the  said  Asso- 
ciation ;"  and  then  was  set  forth  in  the  usual 
form  a  count  on  a  promissory  note  by  the  third 
indorsee  against  Warner  and  Ray  as  indorsers. 
The  declaration  *also  contained  the  [*1O5 
common  money  counts,  and  the  insimul  com- 
putassent,  alleging  the  debts  to  have  arisen, 
and  the  promises  to  have  been  made  to  "the 

be  adjudged  to  possess  corporate  powers,  if  the  ef- 
fect of  so  holding  will  be  the  destruction  of  powers 
otherwise  undeniably  existing. 

These  associations  are  not  corporations  by  impli- 
cation, because:  1.  There  is  no  necessity  they 
should  possess  corporate  powers  to  carry  inlo  effect 
the  object  for  which  they  are  authorized ;  2.  Such 
powers  were  not  solicited  by  the  public  in  their  ap- 
peals to  the  Legislature  for  the  law  which  was 
passed:  and  3.  The  Legislature  did  not  intend  to 
create  or  authorize  corporations,  nor  have  they 
done  so  by  conferring  tlic  powers  and  privileges 
which  these  associations  are  authorized  to  use  and 
enjoy.  Even  at  common  law  most  of  these  powers 
and  privileges  were  claimed,  and  had  long  been  ex- 
ercised by  private  associations,  copartnerships  and 
joint  stock  companies;  and  as  to  powers  ordinarily 
incident  to  corporations,  they  have  frequently  been 
conferred  upon  private  associations,  and  yet  have 
not  been  held  to  have  the  effect  per  se  to  create  cor- 
porations. 


NOTE  —  Leatelattve  proceedings  —  Premmption  of 
regularity.  In  connection  with  the  above  case  of 
Warner  v.  Beers,  see  Hunt  v.  Van  Alstyne.  25  Wend.. 
605 :  B.  &  N.  F.  Ry.  Co.  v.  City  of  Buffalo,  5  Hill,  209; 
People  v.  Supervisors  of  Chenango,  8  N.  Y.,  317  ;  De 
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Camp  v.  Eveland,  19  Barb.,  81 ;  Morris  v.  People,  3 
Den.,  381 :  Thomas  v.  Dakin,  22  Wend.,  9 ;  Com. 
Bank  of  Buffalo  v.  Sparrow,  2  Den.,  97;  Purdy  v. 
People,  4  Hill,  387 ;  2  HU1,  31. 
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said  Association,"  and  concluded  with  the 
words  "  to  the  damage  of  the  said  Association 
of  five  hundred  dollars ;  and,  therefore,  the 
said  plaintiff,  as  president  as  aforesaid,  brings 
suit,  etc." 

1O6*]  *The  declaration  in  the  second  suit 
was  like  the  preceding,  except  that  it  contained 
only  the  common  money  counts,  and  the  count 
on  the  insimul  computassent.  To  these  declara- 
tions, demurrers  were  put  in  by  the  defendants 
respectively.  In  the  first  suit,  the  following 
causes  of  demurrer  were  assigned,  viz. : 
1O7*]  *I.  It  is  not  shown  by  the  declaration, 

If  these  associations  be  deemed  corporations,  the 
law  authorizing  them,  not  being1  within  the  mischief 
intended  to  be  remedied,  is  not  within  the  inhibitory 
clause  of  the  Constitution.  The  evil  intended  to  be 
guarded  against  was  the  exclusive  character  and 
undue  multiplication  of  corporations  possessing 
and  exercising  banking  powers,  which,  by  means  of 
the  Restraining  Act,  had  grown  into  monopolies. 
The  effect  of  the  general  Banking  Law  is  to  repeal 
pro  tanto  the  Restraining  Act,  and  thus  restore  to 
the  citizens  generally  a  common  right  of  which  they 
had  long  been  deprived.  The  general  Banking  Law, 
instead  of  violating,  comes  directly  in  aid  of  the 
provision  of  the  Constitution,  and  is,  therefore,  a 
constitutional  Act,  although  it  did  not  receive  the 
assent  of  two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature. 

The  certificate  of  the  Secretary  of  State  as  to  the 
time  of  the  passage  of  a  bill  by  the  two  houses  of 
the  Legislature  is  conclusive  evidence  that  such 
bill  has  been  passed  in  due  form,  except  as  to  bills 
referred  to  in  the  9th  section  of  the  7th  article  of 
the  Constitution  of  the  State.  In  respect  to  such 
latter  bills  inquiry  may  be  made  as  to  the  number 
of  votes  given  on  their  passage ;  but  such  inquiry 
cannot  be  by  a  jury  ;  it  must  be  by  the  court,  by  an 
inspection  of  the  record  in  the  Secretary's  office. 

The  CHANCELLOR.  The  Constitution  of  the  State, 
like  an  Act  of  the  Legislature,  must  be  construed 
according  to  its  spirit  and  intent,  taking  into  view 
the  evil  intended  to  be  remedied  and  the  danger 
sought  to  be  guarded  against. 

Trie  constitutional  provision  requiring  the  assent 
of  two  thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  to  every  bill  creating,  continuing, 
altering  or  renewing  any  body  politic  or  corporate, 
was  intended  to  guard  against  the  increase  of  joint 
stock  corporations,  either  for  banking  or  any  other 
purposes  of  trade  or  profit,  the  charters  of  which 
conferred  exclusive  privileges,  and  which,  when 
obtained,  were  beyond  the  reach  of  general  legisla- 
tion, so  that  they  could  neither  be  modified  or  re- 
pealed. The  provision  was  not  intended  to  restrict 
the  power  of  the  Legislature,  so  as  to  prevent  the 
granting  of  an  equal  right  or  privilege  to  all  the 
inhabitants  of  the  State,  or  as  many  of  them  as 
chose  to  associate  together  for  purposes  of  trade  or 
other  lawful  business  during  the  continuance  of 
the  Act  granting  the  privilege,  provided  such  privi- 
lege was  at  all  times  subject  to  the  control  of  gen- 
eral legislation. 

The  associations  formed  under  the  general  Bank- 
ing Law,  having  the  right  in  their  collective  capac- 
ities to  hold  property  in  common,  and  in  a  manner 
in  which  individuals  are  not  permitted  to  hold,  and 
of  transmitting  the  same  to  others  by  an  artificial 
and  continued  succession,  possess  powers  which  are 
distinguishing  characteristics  of  corporations ;  and 
had  the  Act  guarantied  the  continuance  of  such  as- 
sociations, so  that  the  powers,  privileges  and  immu- 
nities conferred  could  not  be  taken  away  by  a  sim- 
ple repeal  of  the  law  or  modification  of  it  by  general 
legislation,  the  Act  would  have  been  within  the 
prohibitory  clause  of  the  Constitution,  and  invalid 
unless  passed  with  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legislature. 

An  Act  of  the  Legislature,  authorizing  an  indefi- 
nite number  of  corporations  to  be  created  upon 
compliance  with  certain  prescribed  conditions,  is  a 
valid  and  constitutional  Act,  if  passed  with  the  as- 
sent of  two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature. 

Upon  demurrer  to  a  declaration  in  a  suit  by  an 
association  formed  under  the  general  Banking  Law 
the  court  will  not  look  beyond  the  statute-book  to 
ascertain  whether  the  Act  was  passed  by  a  two 
thirds  vote  or  by  a  mere  majority. 

WEND.  23. 


that  the  plaintiff,  Joseph,  D.  Beers,  had  any 
cause  of  action  whatever^against  the  defend- 
ants; on  the  contrary,  all  the  causes  of  action 
therein  stated  are  shown  to  exist  in  favor  of  the 
association  called  "The  North  American  Trust 
and  Banking  Company,"  or  the  individuals 
composing  that  Association. 

II.  No  authority  exists  in  law  for  the  plaint- 
iff to  sue  the  defendants  for  or  in  behalf  of  The 
North  American  Trust  and  Banking  Co.,  or 
upon  promises  made  or  causes  of  action  accru- 
ing to  the  said  Co.  The  suit  should  have  been 
brought  in  the  name  of  the  Co. 

Whether  a  court  is  authorized  in  any  way  to  in- 
stitute an  inquiry  into  the  mode  in  which  a  law  was 
passed,  where  the  Act  of  the  Legislature  has  re- 
ceived the  signature  of  the  Governor,  and  been 
duly  certified  by  the  Secretary  of  State,  quaere. 

If  the  associations  formed  under  the  general 
Banking  Law  be  viewed  as  mere  copartnerships,  it 
is  competent  to  the  Legislature  by  a  mere  majority 
bill  to  authorize  suits  by  them  in  the  names  of  their 
officers.  The  grant  of  an  incident  of  a  corporation 
does  not  necessarily  create  a  corporation. 

Although  some  of  the  powers  conferred  upon  the 
associations  authorized  by  the  Act.  are  of  a  charac- 
ter to  constitute  them  bodies  politic  and  corporate, 
yet  as  such  powers  can  endure  only  whilst  the  Act 
remains  in  force,  and  as  it  may  be  modified  or  re- 
pealed by  the  Legislature  by  a  vote  of  less  than  two 
thirds,  the  general  Banking  Law  is  not  within  the 
spirit  or  intent  of  the  restrictive  clause  of  the  Con- 
stitution. 

Senator  ROOT.  The  associations  formed  under 
the  general  Banking  Law  are  corporations,  and  the 
Act  not  having  received  the  assent  of  two  thirds  of 
the  members  elected  to  each  branch  of  the  Legisla- 
ture, is  unconstitutional  and  void. 

Even  had  it  received  the  assent  of  two  thirds  of 
the  members  of  the  Legislature,  it  would  still  have 
been  void.  The  Constitution  requires  such  assent 
to  the  creation  of  each  and  every  body  politic  or 
corporate ;  an  indefinite  number  of  corporations 
cannot  be  authorized  or  created  under  a  general 
Act  of  the  Legislature. 

Senator  VERPLANCK.  The  associations  formed  un- 
der the  general  Banking  Law  are  not  bodies  politic 
and  corporate.  The  powers  conferred  upon  them 
in  respect  to  the  transferability  of  shares,  the  lim- 
ited responsibility  of  the  shareholders,  the  non-dis- 
solution of  the  association  by  the  death  of  a  mem- 
ber, and  the  prosecution  of  suits  by  and  against  the 
president  of  the  association,  although  ordinarily  ac- 
companying corporate  privileges,  especially  in  re- 
spect to  moneyed  institutions,  do  not  in  themselves 
confer  a  corporate  character ;  they  may  be  and  fre- 
quently are  used  and  enjoyed  by  unincorporated 
associations  or  partnerships. 

The  associations  authorized  by  the  general  Bank- 
ing Law,  are  Partnerships  or  Joint  Stock  Com- 
panies, relieved  from  the  inhibition  of  the  "  Act  to 
Restrain  Unincorporated  Companies  "  from  bank- 
ing, and  may  carry  on  the  business  of  banking,  on 
compliance  with  certain  specified  requirements. 

The  general  Banking  Law  is  not  a  violation  of 
the  provisions  of  the  Constitution  forbidding  the 
creation  of  bodies  politic  and  corporate,  unless  with 
the  assent  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature ;  the  provision  re- 
ferred to  was  intended  to  guard  against  the  undue 
increase  of  institutions  enjoying  exclusive  privi- 
leges, and  operating  as  monopolies.  The  Act  in 
question,  instead  of  conflicting  'with  the  constitu- 
tional inhibition,  comes  directly  in  its  aid  by  open- 
ing the  business  of  banking  to  all  who  choose  to 
engage  in  it,  upon  compliance  with  the  require- 
ments of  the  Legislature. 

The  doctrine  of  Ld.  Coke,  "  that  against  a  general 
Act  of  Parliament,  or  such  an  Act  whereof  the 
judges  ought  ex  offlcio  to  take  notice,nuJ  tiel  record 
cannot  be  pleaded,"  applies  to  an  Act  of  our  Legis- 
lature. It  is  the  duty  of  courts,  without  the  inter- 
vention of  a  jury,  to  inform  themselves  as  to  the 
legal  existence  of  a  statute  in  the  best  way  they 
can :  by  reference  to  the  journals  of  the  Legisla- 
ture, by  adverting  to  uncontradicted  cotemporane- 
ous  public  history, and  by  an  inspection  of  the  stat- 
ute in  manuscript  deposited  in  the  secretary's  office. 
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III.  If  the  Institutions  authorized  by  the  Act 
in  the  declaration  mentioned,  entitled,  "An 
Act  to  Authorize  the  Business  of  Banking," 
are  mere  associations  or  special  partnerships 
of  individuals,  and  are  not  corporations,  then 
the  declaration  is  defective,  because  it  does  not 
state  the  persons  to  whom  the  several  alleged 
promises  therein  mentioned,  were  made. 

IV.  By  the  laws  of  this  State,  no  association 
of  persons  not  incorporated,  nor  any  combina- 
tion or  partnership,  are  entitled  to  maintain 
suits  in  the  name  of  a  president  or  other  of- 
ficer, or  in  the  name  of  their  firm  or  associa- 
tion, or  in  any  manner,  except  in  their  bap 
tismal  and  individual  names. 

V.  The  institutions  or  associations  author- 
ized and  intended  to  be  created  by  the  Act  en- 
titled "An  Act  to  Authorize  the  Business  of 
Banking,"  are  corporations  or  bodies  politic, 
and  the  Act  expressly  allows  the  creation  of 
an  indefinite  and  unlimited  number  of  such 
corporations,  at  the  pleasure  of  any  persons 
who  may  associate  for  that  purpose.    The  Act 
is,  therefore,  a  violation  of  the  9th  section  of 
the  7th  article  of  the  Constitution  of  this  State, 
and  is  absolutely  void. 

The  declaration  in  the  second  above  entitled 
1  O8*]  cause  was  *in  its  commencement  and 
conclusion  similar  to  the  declaration  in  the  first 
cause.  It  contained  only  the  common  money 
counts,  and  an  insimul  computassent.  The  de- 
fendant here  also  interposed  a  demurrer  assign- 
ing special  causes,similar  to  the  special  causes  in 
the  first  count;  the  fourth  special  cause  being 
in  these  words:  "For  that  the  Act  in  the  dec- 
laration mentioned,  entitled  'An  Act  to  Au 
thorize  the  Business  of  Banking,'  so  far  as  the 
same  proposes  to  authorize  this  suit,  is  a  vio- 
lation of  the  provisions  of  the  Constitution  of 
this  State,  respecting  the  creations  of  incorpo- 
rations, and  is  void;  and  also  that  the  said  Act 
is  void,  because  the  same  did  not  receive  the 
assent  of  two  thirds  of  all  the  members  elected 
to  the  Legislature  of  this  State,  by  which  Leg- 
islature the  said  Act  purports  to  have  been 
passed. " 

The  two  demurrers  were  brought  to  argu- 
ment before  the  Supreme  Court,  at  the  Jan- 
nary  Term,  1840,  and  judgment  given  in  both 
cases  for  the  plaintiffs.  The  court  referred, 
for  the  reasons  of  the  judgment,  to  the  opin- 
ions delivered  by  Ch.  J.  Nelson,  Mr.  J.  Bron 
son  and  Mr.  J.  Cowen,  in  the  case  of  Thomas 
v.  Dakin,  22  Wend.,  9,  et  seq.  Both  causes 
were  removed  by  writs  of  error  to  the  Court 
for  the  Correction  of  Errors,  and  were  brought 
on  to  argument  Feb.  18, 1840.  The  argument 
was  conducted  by, 

Messrs.  L.  Sandford  and  J.  A.  Spencer, 
as  counsel  for  the  plaintiffs  in  error. 

Messrs.  W.  C.  Noyes  and  S.  A.  Foot,  as 
counsel  for  Joseph  D.  Beers; 

And  Messrs.  W.  Kent  and  D.  B.  Ogden, 
as  counsel  for  John  A.  Stevens. 

Mr.  Sandford  submitted  the  following 
points  on  the  part  of  the  plaintiffs  in  error: 

I.  The  Act  of  the  Legislature  of  this  State, 
mentioned  in  the  pleadings  below,  entitled 
"An  Act  to  Authorize  the  Business  of  Bank- 
ing," passed  Apr.  18,  1838,  authorizes  the  cre- 
1O9*]  ation  *of  an  indefinite  number  of  cor- 
porations. L.  of  1838,  ch.  260,  245;  Ang.  & 
Ames,  Corp.,  27,  37-39,  41,  1,  58,  59;  1  Bl. 
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Com..  472,  also  467.  468,  475,  2  Kent.  Com. 
276,  3d  ed.,  also  267,  277.  278;  2  R.  8.,  581 
sec.  28;  Co.  Litt.,  250;  Vin.  Abr.  Corp.,  Q,  8; 
1  Kyd,  Corp.,  13,  69.  70;  Jenk.  Cent.  Cos.,  270; 
Dartmouth  Coll.  v.  Woodward,  per  Marshall 
Ch.  J.,  4  Wh.,  636;  1  R.  8.,  600,  sees.  1-4*; 
People  v.  Throop,  12  Wend.,  188.  As  to  suc- 
cession by  name:  Ang.  &  Ames,  Corp.,  23.  24; 
Case  of  Button's  Hospital,  10  Rep.,  1,  33,  b; 
Jenk.  Cent.  Cas.,  270,  case  88,  8.  C.\  CoU.  of 
Physicians  v.  Salmon,  3  Salk.,  102;  8.  C.,  1  Id. 
191;  Ld.  Raym.,  681;  Vin.  Abr.  Corp.,  E.  7; 
3  R.  S.,  288,  292,  304,  1st  cd.;  Josephs  v.  Peb- 
rer,  3  Barn.  &  C.,  689;  5.  C.,  5  Dowl.  &  R 
542;  1  Carr.  &  P.,  507;  Duvergier  v.  Fellows,  5 
Bing.,  248;  S.  C.,  5  Maule  &  S.,  403;  Colly. 
Part.,  620-625.  2.  As  to  suing  and  being  sued 
as  a  collective  existence  by  a  given  name:  1 
Roll.  Abr.,  515;  CoU.  of  Physicians  v.  Butler, 
W.  Jones,  262;  Harvey  v.  Kay.  9  Barn.  &  C., 
356;  Wordsworth,  Law  of  Joint  Stock  Compa- 
nies, 50,  155,  160,  161,  163,  and  App.  17,  24, 
46,  148;  Act  7,  Geo.  IV.,  ch.  46;  4  and  5  Wm. 
IV.,  ch.  94,  sec.  1;  Armitage  v.  Burner,  3  Barn. 
&  Aid.;  Bartktt  v.  Pentland,  1  Id.,  704;  Davis 
v.  Fisk,  Wordsworth,  App.,  189.  192;  Farren, 
Life  Assurance,  128;  Vin.  Abr.  Corp.,  E,  4;  1 
Kyd,  Corp.,  21;  CoU.  of  Physicians  v .  Salmon, 
3  Salk.,  102;  Anon.,  Id.  3.  As  to  the  power  to 
take  and  grant,  etc.,  as  collective  existence  by 
its  proper  name:  10  Rep.  ,31*;  1  Bl.  Com. ,123; 
Wordsworth,  Joint  Stock  Companies,  163-170; 
Fox  v.  Hanbnry,  Cowp.,  449;  Ex  parts  Ham- 
per, 17  Ves.,  407;  Parker  v.  I*ixtw,  3  Bos.  & 
P.,  288;  Chapman  v.  Koops,  Id.,  289.  4.  In 
reference  to  English  joint  stock  banks:  Words- 
worth, Joint  Stock  Companies,  3,  4,  35,  109. 
163-170,  and  the  statutes  cited  in  App.,  Kears- 
ley  v.  Codd,  2  Car.  &  P.,  408,  n.;  Mandsley  v. 
Le  Blanc,  Id.,  409,  n. ;  6  Bing.,  776;  Fox  v. 
Clifton,  9  Id.,  120;  S.  C.,  4  Moore  &  P.,  676; 
Nockles  v.  Crosby,  3  Barn.  &  C.,  814;  Ang.  & 
Ames,  Corp.,  23,  *349,  and  cases  cited;  [*1  1O 
Neale  v.  Turton,  12  Moore,  365;  S.  C..4  Bing., 
149;  Pen-in  v.  Hone,  12  Id.,  135;  5.  C.,  4  Id., 
28:  Ooddard  v.  Hodges,  3  Tyr.,  209;  «S'.  C.,  1 
Cromp.  &  M.,  33.  5.  As  to  the  intention  of  the 
Legislature:  2  Jac.  L.  Die.  Corp.,  1,  94;  2 
Kent,  Com..  276;  Ang.  &  Ames,  45;  Dyer, 
100,  pi.  70;  Lane,  21;  Vin.  Abr.  Corp.,  G,  8; 
Denton  v.  Jackson,  2  Johns.  Ch.,  320,  324;  In- 
hab.  of  4th  School  District  v.  Wood,  13  Mass., 
192;  1  Roll.  Abr.,  513,  515;  Com.  Dig.  Fran- 
chises, F,  6;  N.  Hempstead  v.  Hempstead,  2 
Wend.  133;  Button's  Hospital,  10  Rep..  23,  28, 
30;  L.  of  1838,  pp.  228,  230;  per  Ch.  J.  Mar- 
shall, 2  Cr,  358,  386;  Heydon's  case,  3  Rep.,  7. 

II.  By  the  9th  section  of  the  7th  article  of 
the  Constitution  of  this  State,  the  Legislature 
is  prohibited  from  passing  any  law  for  the  cre- 
ation of  an  indefinite  number  of  corporations. 
The  Act  in  question  is,  therefore,  unconstitu- 
tional and  void.    1  R.  S.,  45;  People  v.  Morris, 
13  Wend.,  325,  336,  338;  N.  Y.  State  Conv. 
Debates,  etc.,  446;   Wood  v.  Jefferson  Co.  Bk., 
9  Cow.,   194;  Button's  Hospital,   10  Rep.,  33; 
Jenk.  Cent.  Cas.,  270;  1  Bl.  Com.,  474;  Dwarr. 
Stat.,  693;  Sen.  Doc.  of  1835,  No.  4;  Assem. 
Doc.  of  1837,  Nos.  303,  304. 

III.  The  general  Banking  Law  did  not  re- 
ceive the  assent  of  two  thirds  of  all  the  mem- 
bers elected  to  each  house  of  the  Legislature, 
which  defect  appears  by  the  law  itself.     It  is 
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therefore  unconstitutional  and  void.  4  Inst., 
25,  35;  8  Reports.  20  b,  27,  55,  40;  The  Prince's 
case,  Com.  Dig.  Parliament,  3  &  G,  10,  22;  Co. 
Litt.  ,982>;  Hob.,110;  1  Dwarr.  Stat.,  246,  247; 
18  Stat.  at  L.,  9;  33  Geo.  III.,  ch.  13;  Const,, 
Art.  1,  sec.  12;  Art.  7,  sec.  9;  1  Rev.  Stat.,  156, 
157,  sees.  2-13;  166,  sees.  4-6;  183,  184,  sees. 
6,  8,  10,  12;  Dwarr.  Stat.,  630,  631;  3d  vol.  Co. 
Litt.,  n.  107,  by  Harg.  &  Butler,  to  98  b  ;  1 
Hale,  Hist,  of  the  Com.  L.,  19,  20,  25  ;  Bac. 
Abr.  Statute,  L,  1;  1  Stark.  Ev.,  161,  162,  and 
n.;  1  Phil.  Ev.,  by  Cowen  &  H.,  316,  317,  383; 
Gilb.  L.  of  Ev.,  8,  S.  P.;  L.  1811,  ch.  246,  sec. 
46;  1  Rev.  L.,  527;  Duke  of  Norfolk's  case, 
Dyer,  93;  King  v.  Ld.  Howard,  Hob.,  109;  8.  C., 
111*1  in  Moor's  *Cas.,  824,  pi.  1112;  4  Hen. 
VII.,  18;  33  Hen.  VI.,  17;  1  Str.,  446;  Rex  v. 
Jeffries,  3  Burr. ,  1472;  Rex  v.  Robotham,  Plowd. 
Com.,  79  a;  Hatt.  Parl.,  32;  Vin.  Abr.  Stat., 
A,  1;  Earl  of  Macclesjwld's  case,  16  Howell,  St. 
Tr.,  1388,  1390;  2  R.  S.,  409,  sec.  4;  Trotter  v. 
Mills,  6  Wend.,  512.  As  to  plea  of  nul  tiel  cor- 
poration: 2  R.  S.,  458,  sees.  3,  13;  Reviser's 
Notes,  3  Ibid,  754,  2d  ed.;  9  Cow.,  194. 

IV.  The  defendant  in  error  having  brought 
his  suit  below  under  the  unconstitutional  pro- 
visions of  this  law,  was  not  entitled  to  recover. 
Wordsworth,  Joint  Stock  Companies,  161, 162; 
Farreu,  Life  Assurance,  31 ;   Soulby  v.  Smith, 
Treas. of  the  W.I.  Dock  Co. ,  3  Barn.  &  Aid.  ,929. 

V.  If  the  North  American  Trust  and  Bank- 
ing Co.,  formed  under  the  provisions  of  this 
Act,  is  not  a  corporation,  then  the  declaration 
is  defective  in  not  fully  describing  the  persons 
to  whom  the  debt  claimed  in  the  declaration  is 

-due.  It  should  have  stated  the  names  of  the 
persons  composing  the  association,  and  alleged 
the  indebtedness  to  be  to  them  by  name.  Words- 
worth, 163;  Op.  of  Cowen,  /.,  in  this  case,  in 
court  below. 

Mr.  Spencer,  on  the  same  side,  submitted 
the  following  points: 

First.  This  court  ought  to  and  will,  as  the 
Supreme  Court  should  have  done,  take  judi- 
•cial  notice  without  plea  by  what  majority  the 
"  Act  to  Authorize  the  Business  of  Banking" 
was  passed.  1.  Because  facts  only  and  not  the 
law  are  the  proper  subjects  of  pleading:  1 
Chit.  PI.,  271;  5  East,  275;  Com.  Dig.  Plead- 
er, C,  278.  2.  Because  every  person  is  pre- 
sumed to  know  the  law;  and  certainly  our 
highest  judicial  tribunals  are  not  and  will  not 
confess  themselves  ignorant  of  it;  4  Bl.  Com., 
27;  2  Kent,  Com.,  491.  3.  But  if  this  matter 
of  the  majority  be  a  question  of  fact,  or  a 
mixed  question  of  law  and  fact,  then  the  Leg- 
islature has  declared  what  shall  be  the  evi- 
dence, and  the  only  evidence  by  which  such 
majority  shall  be  manifested.  1  R.  S.,  143, 
157,  sec.  3:  "  No  bill  shall  be  deemed  to  have 
been  passed  by  the  assent  of  two  thirds  of  the 
members  elected  to  each  house,  unless  so  cer- 
tified by  the  presiding  officer  of  each  house." 
1 1 2*]This  *enactment  casts  the  onus  probandi 
upon  the  defendant  in  error.  Before  he  can  claim 
the  benefit  of  such  majority,  he  must  show  it 
affirmatively.  4.  The  copy  of  the  Act  having 
been  published  in  the  session  laws  by  the  print 
•er  to  the  State  without  the  certificate  of  the 
manner  of  its  passage,  which  appear  on  the 
Act  in  the  office  of  the  Secretary  of  the  State, 
furnishes  no  reason  for  the  courts  indulging 
^presumptions  against  the  truth,  or  omitting  to 
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look  into  the  original  Act  in  the  office  or  shut- 
ting their  eyes  against  its  publication  in  the 
State  Paper,  or  for  professing  ignorance  of 
what  they  are  presumed  to  know,  and  do  in 
fact  know. 

Suppose  the  laws  were  now  published,  as 
they  were  in  former  years,  with  the  certificates 
of  the  president  of  the  senate  and  speaker  of 
the  Assembly,  and  approval  of  the  Governor, 
could  the  Supreme  Court  or  this  court  presume 
against  such  evidence?  The  statute  before  cited 
forbids  any  such  presumption  of  a  two  thirds 
vote.  The  publication  of  the  Act  in  the  session 
laws,  therefore,  only  warrants  the  presump- 
tion of  a  majority  vote.  But  if  necessary,  the 
original  Act,  or  an  exemplification  thereof, 
may  be  read  on  the  argument  at  bar. 

Second.  It  then  being  well  known  as  matter 
of  law  or  fact,  that  this  Act  passed  only  by  a 
majority  vote,  and  that  it  is  so  certified,  the 
main  question  on  the  merits  is  fairly  presented 
by  the  record,  and  will  be  frankly  and  boldly 
met  by  this  court,  and  finally  settled. 

Third.  The  main  question  is,  that  these  "as- 
sociations," if  the  Act  were  not  void,  would 
be  corporations  in  every  essential  ingredient 
and  particular.  But  the  Act  is  void  for  the 
want  of  the  assent  of  two  thirds  of  all  the  mem- 
bers elected  to  each  branch  of  the  Legislature; 
and  it  is  void  as  a  whole.  No  authority,  there- 
fore, exists  for  the  defendant  in  error  to  sue  in 
his  name  upon  a  promise  alleged  to  be  made 
to  others.  See  the  authorities  cited  in  the  opin- 
ions of  the  justices  of  the  Supreme  Court. 

Fourth,  But  the  Act  is  void;  because  a  gen- 
eral law,  directly  creating  or  authorizing  the 
creation  of  an  indefinite  number  of  these  asso- 
ciations (corporations),  is  inconsistent  with  the 
9th  section  of  the  7th  article  of  the  Constitu- 
tion of  *this  State,  which  contemplates  [*1 13 
the  separate  action  of  the  Legislature  upon 
"  every  bill; "  and  in  accordance  with  this  con- 
struction is  the  8th  Joint  Rule  of  the  Legisla- 
ture. It  is  humbly  submitted,  therefore,  that  the 
judgment  of  the  Supreme  Court,  not  for  the 
reasons  given  by  it,  is  erroneous,  and  ought  to 
be  reversed,  with  costs. 

Messrs.  Noyes  and  Foot  submitted  the  fol- 
lowing points  on  the  part  of  the  defendant, 
Joseph  D.  Beers: 

I.  An  Act  of  the  Legislature  is  never  to  be 
declared  unconstitutional,  except  in  a  clear  and 
plain  case,  and  where  there  is  an  entire  free- 
dom from  doubt.     Exparte  McCollum,  1  Cow., 
564;  Dartmouth   CoU.   v.  Woodward,   4   Wh., 
625;  Cooper  v.  Tdfair,  4  Dall,,  14. 

II.  The  9th  section  of  the  7th  article  of  the 
Constitution  of  this  State,  being  in  restraint  of 
common  right,  restrictive  of  the  powers  of  the 
Legislature,  and  in  substance,  so  far  as  this 
question  is  concerned,  in  aid  of  the  Restrain- 
ing Act,  is  to  receive  a  strict  construction;  at 
all  events,  it  is  not  to  be  extended  beyond  the 
plain  and  obvious  import  of  its  words.  1  Story, 
Com.  Const.  U.  S.,  382,  ch.  5,  sec.  400  ;  Bac. 
Abr.  Statute,  I,  6-9;  Vatt.  Bk.  II.,  ch   17  sec. 
277,  281,  292,  308;  Ruth.  Inst.,  Bk.  II.,  ch.  1; 
Dwarr.  Stat.,  749;  1  Bl.  Com.,  59.  60;  People?. 
Ins.  Co.,  15  Johns.,  358;  1    Kent,  Com.,  461, 
462,  3d  ed.;  Melody  v.  Reab,  4  Mass.,  471;  Mc- 
Qutenv.  Mid.  Mfg.  Co..  16  Johns.,  7;  Dwarr. 
Stat.  729;  Ktng  v.  Hardy,  6T.  R.,  286;  6  Barn. 
&  C.,  475;  11  Pet.,  420. 
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III.  In  ascertaining  the  import  of  the  words 
of  the  Constitution,  the  intention  of  its  framers 
is  to  control  in  every  respect.     1  Story,  Com. 
Const.  U.  8.,  882.  ch.  5,  sec.  400  ;  Bac.  Ahr. 
Statute;  I,  6-9;  Vatt.,  Bk.  II.,  ch.  17,  sec.  277, 
281,   292.    808:  Ruth.    Inst..    Bk.    II.,   ch.   1; 
Dwarr.  Stat.,  749;  1  Bl.  Com.,  59.  60;  People  v. 
Ins.  Co.,  15   Johns.,  858;  t    Kent,  Com.,  461, 
462,  3d  ed.;  Melody  v.  Reab,  4  Mass.,  471;  Mc- 
Queen v.  Mid.  Mfg.  Co.,  16  Johns.,  7 ;  Dwarr. 
Stat.,  729  ;  King   v.  Hardy,  6  T.   R.,  286  ;  6 
Barn.  &  C.,  475;  2  Kent,  Com.,  270;  3  R.  S., 
114*]  *292,  1st  ed.,  288,  804  ;   1  R.  L.,  1813, 
245;  Plowd.,  18.  People  v.  Morris,  13  Wend., 
525;  11  Pet.,  420. 

IV.  The  associations  authorized  by  the  gen- 
eral  Banking  Law,  L.  of   1838,  p.  245,  even 
conceding  that  they  are  corporations,  are  not 
within  the  section  of  the  Constitution  referred 
to.    1.  They  are  not  within  the  intention  of  its 
fraraers.     1  Greenl.  L.  N.  Y.,  50;  3  Web.  do., 
615;  1  R.  8.,  712;  Bristol  v.  Barker,  14  Johns., 
205;  Van  Ness  v.  Hamilton,,  19  Johns.  349;  De- 
bates, N.  Y.  Con.,  1821,  p.  446;  People  v.  Mor- 
ris, 18  Wend.,  336;  Vatt.,  Bk.  III.,  ch.  17.  sec. 
292;  Bac.  Abr.  Statute,  I,  6  pi.,  49.  2.  The  sec- 
tion was  not  aimed  at  general  Acts  of  incorpo- 
ration,and  they  are  not  within  the  evils  intend- 
ed to  be  remedied.     3.  The  Act  in  no  sense 
creates  corporations.  Ass.  Doc.,  1837;  No.  303. 

V.  The  section  referred  to  does  not  prohibit 
the  passage  of  an  act  creating  or  authorizing 
the  creation  of  one  or  more  corporations  in  one 
bill.    It  applies  simply  to  the  number  of  votes 
required  to  authorize  a  corporation.  Sen.  Doc., 
1835,  No.  4,  p.  13;   Wood  v.  Bk.,  9  Cow.,  194; 
Dwarr.  Stat.,  693;  Rev.  Rep.,  pt.  l.ch.  18,  tit. 
6;  Ass.  Doc.,  1838,  p.  277,  and  opinion  an- 
nexed; 3  R.  S.,  newed.,  202-224;  Const.  N.  Y., 
art.  7,  sec.  13. 

VI.  The  Act  in  question  is  a  public  act,  of 
which  courts  ex  offlcio  take  notice;  its  validity 
cannot  be  put  in  issue  by  a  plea,  nor  can  it  be 
denied  that  it  was  passed  by  whatever  number 
of  votes  the  Constitution  required,  in   order 
that  it  might  become  a  law.     Whether  it  is  a 
law  or  not,  is  to  be  determined  by  the  court, 
upon   inspecting  the  record   in  the  office  of 
the  Secretary  of  State.     Const.  N.  Y.,  art.  1, 
sec.  2,  3  ;  Id.,  art.  9,  sec.  13;  Dwarr.  St.,  629, 
630,  632,  637  ;   Id.,  28,  30  ;   Trotter  v.  Mills.  6 
Wend.,  512;  Com.  Dig.,  tit.  Parliament,  R,  5; 
Bac.  Abr.  Statute,  L,  pi.  12;  Duke  of  Norfolk's 
case,  Dyer,  93  a;  Id.,  138.  n.;  King  v.  Arun- 
del.  Hob.,  109;    The  Prince's  case,  8  Co.,  28; 
King  v.  Jeffries,  1  Str.,  446;  King  v.  Robotham, 
3  Burr.,  1472  ;  1   R.  S.,  156,  sec.  3  ;  Id.,  157, 
sees.  10,  11 ;  Id.,  166,  sec.  3;  Id.,  184,  sec.  12; 
Fletcher  v.  Peck,  6  Cr.,  131. 

VII.  The  associations  authorized  by  the  gen- 
1 15*]  eral  Banking  *Law  are  not  corpora- 
tions; they  are  destitute  of  some  of  the  essen- 
tial attributes  of  such  bodies,  and  are  merely 
joint  stock  associations,  which  have  never  been 
considered  corporations.     Colly.  Part.,   393  ; 
Clarkson  v.  Carter,  3  Cow.,  84;  Boardman  v. 
Keekr,2  Vt.,65;  Skinner  v.  Stocks,  4  B.  &  Aid., 
437;  1  Jur.  ed.  of  Rep.,  by  H.  &  V.,  458;  Har- 
rison v.  Timmins,  Id.,160;  Dickinson  v.  Valpy, 
10  Barn.  &  C.,  128;  Bramah  v.  Roberts,  2  Bing., 
963;  Conned  v.  Sawyer,   Lond.  Jur. ;  1888,  p. 
1085;  Id.,  1837,  pp.  967.  969,  970: Id.,  617,625; 
723;  2  Kent,  Com.,  276,  277;  Conservators  of 
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River  Tone  v.  Ash,  10 Barn.  &  C.,  849;  Bridge- 
water  Canal  Co.  v.  Blewett.  Id.,  898;  Tilden  v. 
Metcalf,2  Day,  259;  Denton  v.  Jackson,  2  Julius. 
Ch..  820;  Hempsteadv.  Hempstead.  Hopk.,'J*s; 
Jansen  v.  Ostrander,  1  Cow.,  670; 2  R.  8., 448, 
sec.  11;  Id.,  71,  sec.  17;  Life  &  Fire  Ins.  Co.. 
v.  Mech.  Ins.  Co.,  7  Wend..  31;  Bac.  Abr.  Slat. 
G,  pi.  6,  8  ;  Ins.  Co.  v.  Ely,  5  Conn.,  r.r.n  . 
Beaty  v.  Knowler,  4  Pet.,  168;  Headv.  In*.  ('»., 
2Cr.,  127;  Minor  v.  Bk.,  1  Pet.,  46  ;  1  R.  S., 
599,  sec.  1;  1  Wood.  Lee.,  471,  493;  Vin.  Ahr. 
Corporation,  A,  2,  pi.  1,  2.  9;  Kyd.  Corp.,226; 
Clark  v.  Mfg.  Co.,  15  Wend.,  256;  Colly.  Part., 
619-624,  652.  656;  Metca/fv.  Bruin.  12  East, 
400;  Rexv.  Biggs,  3  P.  Wms.,  423;  Randall  v. 
Van  Vechten,  19  Johns.,  60  ;  Beverly  v.  Lin- 
coln Oas  Light  Co.,  6  Ad.  &  Ell.;  829;  Harper 
v.  Charlesworth,  4  Barn.  &  C.,  575;  S.  C.,  6 
Dowl.  &  R.,  589;  5  Dane,  Abr.,  144;  1  Kyd., 
301;  Bac.  Abr.  Corp.,  E,  3;  Vin.  Abr.  Corp., 
A,  pi.  8;  Rex  v.  Ld.  Dacres,  Dyer,  81,  pi.  64  ; 
-8.  C.,  1  R.  S.,  764  ;  1  Kyd,  10-13  ;  2  Evans, 
Stat.,  221,  252;  Lond.  Jur..  1837,  pp.  249,  267, 
616;  Id..  1838,  pp.  688,  704,  750. 

VIII.  The  principal  effect  of  the  general 
Banking  Law  is  to  repeal  so  much  of  the  Re- 
straining Act  as  prohibits  associations  from 
carrying  on  the  business  of  banking,  and  to- 
allow  it  to  be  carried  on  under  such  restric- 
tions and  limitations  as  the  Act  imposes.  If  any 
part  of  the  Act  be  repugnant  to  the  Constitu- 
tion, it  is  only  void  so  far  as  corporate  powers 
are  conferred;  every  other  part  remains  valid. 
It  *is  a  law  for  the  regulation  of  a  par-  [*1 1 6 
ticular  branch  of  business  clearly  within  the 
powers  of  the  Legislature;  the  associations 
formed  under  it  are  legal,  and  contracts  made 
with  and  the  collection  of  debts  due  to  them 
may  be  enforced  in  the  manner  pointed  out, 
with  the  same  effect  as  in  suits  by  individuals. 
Sen.  Doc.,  1837,  No.  55;  Id.,  1838,  Nos.  42 and 
68;  Assemb.  Doc.,  1838,  No.  122;  Lond.  Jur., 
1837,  p.  9;  2  Cr.,  358;  Ram.  Judgt,,  238.  234  ; 
Dwar.  Stat.,  755,  756;  Bristol  v.  Barker,  14 
Johns.,  205. 

Messrs.  Kent  and  Ogden  submitted  the 
following  points  on  the  part  of  the  defendant, 
John  A.  Stevens: 

Point  1.  The  association,  on  behalf  of  which 
this  suit  is  brought,  and  all  associations  au- 
thorized by  the  general  Banking  Law,  are  sim- 
ply special  partnerships,  under  certain  statuto- 
ry restrictions,  and  they  may  or  may  not,  at 
their  option,  assume  certain  statutory  privi- 
leges. 

1.  The  association  of  persons  is  a  common 
law  right  inherent  in  all  persons,  for  every 
branch  of  business  not  prohibited  by  positive 
law;  and  in  respect  to  these  associations,  the 
Restraining  Act  has  been  repealed. 

2.  These  associations  are  subject  to  certain 
terms  and  conditions,  such  as  the  deposit  of 
public.stock,  filing  of  certificates, rendering  an- 
nual reports,  keeping  a  certain  amount  of  spe- 
cie on  hand.     These  terms  must  be  complied 
with,  but  are  merely  restrictive  of  the  powers 
of  ordinary  partnerships,  and  have  no  relation 
to  corporate  powers. 

3.  These  associations  may  assume,  if  they 
choose,  certain  privileges,  as  the  transfcrabil- 
ity  of  shares,  the  right  to  sue  in  the  name  of 
the  president,   the  limited   responsibility   of 
shareholders,  holding  land  to  a  certain  extent 
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in  the  name  of  the  president;  but  these  privi- 
leges may  not  be  assumed,  and  depend  on  the 
option  of  the  associations. 

4.  These  privileges  are  all  known  to  the  com, 
mon  law,  and  virtually  enjoyed  by  all  partner- 
ships, viz.: 

I.  The  transferability  of  shares.  This  may 
be  done  in  all  partnerships  by  special  clauses  in 
the  articles.  Colly.  Part.,  647;  King  v.  Webb, 
14  East,  406;  Alvord  v.  Smith,  5  Pick.,  232  ; 
Fereday  v.  Wightwick,  Colly.  Part.,  658. 
1 17*J  *II.  The  non-dissolution  of  the  asso- 
ciation by  death  of  a  member.  This  may  be 
prevented  in  partnership  by  agreement.  Colly. 
Part.,  5,648;  Pearcev.  Chamberlain,  2  Ves.,33, 
Kingman  v.  Spurr,  7  Pick.,  235;  Wrexham  v. 
Huddlestone,  1  Swanst.,  514. 

III.  Suits  by  or  against  the  president:  one 
of  the  partners.  This  power  exists  at  common 
law. 

1.  In  suits  by  partners,  on  deeds  made  to  a 
part  only,  those  only  named  in  the  deed  can 
sue.  Metcalfv.  Ry croft,  6  Maule  &  S.,  75;  Col- 
ly. Part.,  388,  and  cases  cited;  Scott  v.  Good- 
win, 1  Bos.  &  P.,  67. 

2.  So  in  cases  of  promissory  notes,  given  to 
part  only  of  partners  ;  they  only  can   sue. 
Pearce  v.  Hirsch,10  Barn.  &  C.,122;  1  Cai.,505. 

3.  Dormant  and  nominal  partners  need  not 
join  in  a  suit.    Mitchell  v.  Dale,  2  Harr.  &  G., 
171. 

4.  In  suits  against  one  partner,  the  non-join- 
der of  a  partner  can  never  be  taken  advantage 
of  by  any  proof  on  the  general  issue,  and  only 
by  a  plea  in  abatement.  Colly.  Part.,  421.  The 
non  joinder  of  a  dormant  partner  cannot  be 
pleaded  even  in  abatement.  Baldwin  v.  Ritchie, 
1  Stark.  338  ;  Ex  parte  Norfolk,  19  Ves.,  455. 

5.  The  suits  brought  in  the  name  of  the 
obligee  of  a  bond,  which  has  been  assigned  to 
others;  and  all  suits  by  executors  and  adminis- 
trators, in  auterdroit,  assert,  with  striking  anal- 
ogy, the  existence  of  this  power  at  common 
law. 

6.  In  England,  54  Geo.  III.,  ch.  79,Wordsw.. 
Joint  Stock  Companies,  161',  this  right  to  sue 
is  declared  not  to  create  a  corporation. 

IV.  The  limited  responsibility  of  partners. 
This  also  exists  at  common  law,  in  respect  to 
all  persons  dealing  with  notice.  1  Camp.,  404; 
Bell,  Com.,  105,  sec.  399;  1  R.  S.,  763.  Limited 
responsibility  was  recognized  in  France   in 
1673,  as  not  an  essential  quality  of  corpora- 
tions.   On  the  other  hand,  many  corporations 
are  without  the  principle  of  limited  responsi- 
bility, as  manufacturing  companies,  etc. 

V.  The  right  to  hold  lands  is  a  well  known 
power  of  partnership,  recognized  in  equity. 
Colly.  Part.,  76;  Townsendv.  Devaynes,lMont. 
118*]Part.,App., 98  ;Cole8*v. Coles, 15  Johns., 
159;  Smith  v.  Jackson,  2  Edw.  Ch.,  28.    This 
equitable  right  of  partners  is  restricted  to  the 
associations;  and  so  far  as  lands  may  be  held 
at  all  by  the  president,  the  Act  merely  makes 
him  trustee,  to  a  more  limited  extent  than  part- 
ners are  by  the  common  law. 

2d  Point.  If  the  first  point  is  correct,  the  Act 
Authorizing  the  Business  of  Banking  is  in  no 
respect  contrary  to  the  9th  section  of  the  27th 
article  of  the  Constitution;  but  if  any  of  the 
privileges  conferred  by  the  act  are  contrary  to 
the  Constitution, the  residue  of  the  Act  remains 
unaffected  and  valid. 
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3d  Point.  The  associations  authorized  by  the 
general  Banking  Law  are  not  corporations,  nor 
does  this  Act  authorize  the  formation  of  bodies 
politic  or  corporate.  Dom.,  Civ.  L.,  b.  1,  tit. 
15;  1  Bl.  123;  2  Kyd,  50;  Rex  v.  Richardson,  1 
Burr.,  517  ;  11  Co.,  99  a;  Bk.  v.  Johnson,  8 
Wend.,  645;  1  Ld.  Raym.,  498  ;  Taylor,  Civ. 
L.,  568. 

4th  Point.  The  9th  section  of  the  7th  article 
of  the  Constitution  is  not  to  be  construed  as 
applicable  to  the  general  legislation,  conferring 
no  exclusive  privileges  affecting  the  whole 
community,  and  introducing  a  new  and  gen- 
eral system  of  policy.  Slee  v.  Bloom,  19  Johns., 
456;  Bk.  v.  Johnson,  8  Wend.,  645. 

5th  Point.  The  general  Banking  Law  will 
be  held  by  the  court  to  have  been  constitution- 
ally passed,  in  a  constitutional  way  ;  and  no 
inquiry  will  or  can  be  permitted  as  to  the  num- 
ber of  votes  by  which  it  passed  in  either  house 
of  the  Legislature. 

After  advisement  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  The  declaration  in 
the  case  of  Beers,  President,  etc.,  v.  Warner  and 
Ray,  originally  contained  some  of  the  common 
counts;  but  as  the  plaintiff  thought  proper  to 
enter  a  remitter  of  damages  upon  those  counts, 
and  to  take  his  judgment  only  upon  the  spe- 
cial count  against  the  defendants  as  indorsers 
of  the  note  drawn  by  R.  Hoe  &  Co.,  no  ques- 
tion whatever  can  arise  in  this  *court  [*1  19 
upon  any  of  the  common  counts.  The  special 
count  does  not  state  that  Warner  indorsed  and 
transferred  the  note  to  Beers,  either  as  presi- 
dent of  the  Association  or  otherwise.  But  the 
plaintiff  alleges  in  his  declaration,  that  the  de- 
fendant, Warner,  by  his  indorsement,  ordered 
and  appointed  the  contents  of  the  note  to  be 
paid  to  the  Association  ;  that  is,  to  the  Norlh 
American  Trust  and  Banking  Co.,  described 
in  a  previous  part  of  the  declaration  as  an  as- 
sociation doing  business  in  the  City  of  N.  Y., 
under  and  by  virtue  of  the  Act  of  1838,  entitled 
"  An  Act  to  Authorize  the  Business  of  Bank- 
ing." As  the  plaintiff,  therefore,  by  his  decla- 
ration did  not  entitle  himself  to  sue  on  this 
note,  except  in  the  character  of  president  of 
the  Association,  and  under  the  power  for  that 
purpose  contained  in  the  general  Banking  Law, 
the  question  necessarily  arises  here  whether  the 
Legislature  had  the  right  to  pass  a  general  stat- 
ute, authorizing  the  formation  of  such  compa- 
nies or  associations  as  are  contemplated  by  the 
Act  of  Apr.  ,1838,and  permitting  them  to  sue  or 
be  sued  in  the  name  of  their  president,  upon 
contracts  made  with  the  association  itself  as 
an  organized  body  or  company. 

If  the  associations  authorized  by  this  Act 
were,  in  fact,  nothing  but  copartnerships,  and 
the  only  question  for  our  consideration  was, 
whether  the  Legislature  could  authorize  a  mer- 
cantile firm,  consisting  of  many  individuals,  to 
sue  or  be  sued  in  the  name  of  one  of  its  members, 
as  the  head  of  the  company,  or  the  principal 
manager  of  the  concern,  so  as  to  make  the  deci- 
sion in  such  suit  binding  upon  all  the  members 
of  thefirm, there certainlywould  not, in  my  opin- 
ion.be  any  constitutional  difficulty  in  sustaining 
the  law,  whether  it  was  passed  by  two  thirds 
or  only  by  a  majority  of  the  members  of  each 
branch  of  the  Legislature.  It  is  true,  that  by 
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the  common  law  of  Eugland  and  of  this  State, 
.such  a  suit  must  be  brought  in  the  names  of  all 
the  members  of  the  firm,  unless  some  of  those 
members  are  mere  dormant  partners.  The 
right  to  bring  a  suit  in  that  form,  would  there- 
fore give  to  the  copartnership  a  remedy,  which, 
by  the  common  law,  belonged  only  to  a  cor- 
poration. But  there  is  a  well  settled  distinc- 
tion between  the  rights  and  the  remedies  of 
12O*]  *individuals ;  which  distinction  is 
equally  applicable  to  companies  or  associated 
bodies  consisting  of  many  individuals.  A  mere 
remedy,  of  the  nature  contemplated  in  the  Act 
of  Ib88,  may  therefore  exist  entirely  independ- 
ent of  the  idea  of  a  corporate  right  or  privi- 
lege. The  14th  section  of  the  title  of  the  Re- 
vised Statutes  relative  to  Limited  Partnerships, 
1  R.  S.,  766,  gives  a  remedy,  by  suit,  in  a  man- 
ner entirely  different  from  that  whichwas  given 
by  the  common  law  to  a  mercantile  firm  ;  and 
yet  no  one  ever  supposed  that  this  section  alone 
could  be  considered  as  giving  to  the  limited 
partnership  any  corporate  right  or  privilege  ; 
whatever  might  be  thought  as  to  the  effect  of 
other  provisions  of  Xhe  same  title. 

Corporations  exist  in  Scotland,  as  well  as  in 
England  and  in  this  country,  and  the  same 
well  settled  distinction  exists  there  between 
the  rights  and  privileges  of  corporate  bodies 
and  mere  mercantile  copartnerships,  or  other 
joint  stock  companies,  as  is  recognized  in  this 
State  and  in  Eugland  by  the  principles  of  the 
common  law.  Still,  by  the  law  of  Scotland, 
and  I  believe  by  the  practice  of  most  countries 
where  the  civil  law  prevails,  a  mercantile  firm 
or  trading  company  may  sue  or  be  sued  by  the 
copartnership  name  in  which  they  sign  their 
obligations  and  make  contracts — as  in  the  name 
of  Sir  William  Forbes  &  Co. — although  such 
name  does  not  in  fact  designate  any  individual 
who  is  then  in  existence,  or  who  is  a  member  of 
such  firm  or  company.  See  Forsyth  v.  Hare  & 
Co.,  18  Shaw  &  Danl.  Sess.  Cas.,  42  ;  5Id.,  352. 
And  even  in  the  case  of  a  joint  stock  company 
•or  partnership,  who  use  a  mere  descriptive 
name,  as  the  Sea  Insurance  Co.,  or  the  Com- 
mercial Banking  Co.,  and  who  do  not  sign  that 
name  to  their  contracts,  but  the  names  of  the 
acting  managers,  who  sign  such  contracts  in 
behalf  of  the  company,  the  association  may  sue 
or  be  sued  by  such  descriptive  name,  provided 
any  one  or  more  of  the  office  bearers  or  mem- 
bers of  the  Co.  are  joined  in  the  suit,  so  as  to 
give  the  pursuers  or  defenders  a  persona  standi 
in  judicio.  The  Sea  Ins.  Co.  &  Braidwood, 
Manager,  v.  Qavin,  5  Shaw  &  Danl.  Sess.  Cas., 
375;  McLean  v.  Rose,  15  Id.,  236;  Com.  Bk.  of 
121*1  *Scot.  v.  Pollock's  Trustees,  3  Wels.  & 
S.  Pan. ,  365.  This  practice  is  not  referred  to 
for  the  purpose  of  showing  that  such  a  suit 
•could  be  maintained  here  without  the  express 
sanction  of  the  Legislature;  but  merely  to  show 
that  the  mode  of  enforcing  the  remedy  upon  a 
contract  is  not  of  itself  a  corporate  power,  but 
is  perfectly  within  the  legitimate  scope  of  gen- 
eral legislation,  by  laws  passed  in  the  ordinary 
form  of  majority  bills.  Neither  can  the  right 
or  privilege  to  sue  or  be  sued  in  a  particular 
manner,  be  considered  as  a  franchise,  where 
the  same  privilege  is  extended  to  every  citizen 
of  the  State,  or  to  all  citizens  who  choose  to 
-engage  in  a  particular  branch  of  business,  and 
where  the  privilege  may  be  revoked  at  any 
314 


time  by  the  legislative  power,  by  a  simple  re- 
peal of  the  law  by  which  such  privilege  is  giv- 
en, or  otherwise,  in  the  discretion  of  the  legis- 
lative power. 

The  constitutional  restriction  upon  the  leg- 
islative power,  which  is  contained  in  the  9th 
section  of  the  7th  article  of  our  State  Consti- 
tution, clearly  relates  to  the  substance  of  a 
legislative  grant  of  corporate  powers,  privi- 
leges or  immunities  to  an  association  or  con- 
gregated body  of  individuals.  It  is,  indeed, 
said  to  be  one  of  the  natural  incidents  of  a  cor- 
poration, to  sue  or  be  sued  by  its  corporate  des- 
ignation, as  a  nomen  juris,  without  the  neces- 
sity of  naming  all  or  any  of  the  individuals 
members  composing  the  aggregate  body  :  so 
much  so,  that  the  right  to  sue  or  be  sued  in 
that  manner  is  necessarily  implied  from  the 
mere  grant  of  any  other  corporate  power  or 
immunity.  But  I  have  before  shown  that  the 
mere  giving  of  such  a  power  to  a  mercantile 
or  trading  association,  does  not  necessarily  cre- 
ate a  body  politic  or  corporate,  so  as  to  bring 
the  law  giving  such  a  remedy  within  this  re 
strictive  clause  of  the  Constitution.  On  the 
other  hand,  there  can  be  very  little  difficulty 
in  demonstrating  that  an  association  might  be 
created  with  such  powers  and  privileges,  as  to 
be  a  palpable  violation  of  this  clause  of  the 
Constitution,  although  the  Legislature  should 
in  express  terms  prohibit  it  from  suing  or  be- 
ing sued  by  any  corporate  name,  or  even  from 
using  a  common  seal  in  the  transaction  of  its 
business.  Neither  is  the  power  to  make  by- 
laws *absolutely  necessary  to  the  exist-  [*122 
ence  of  a  corporation,  as  the  sovereign  power 
by  whom  the  body  corporate  is  created  may 
prescribe  all  necessary  rules  and  regulations 
for  its  government,  and  prohibit  the  making 
of  any  others. 

In  ascertaining  the  nature  and  properties  of 
that  undefinable,  soulless  body  referred  to  in 
the  Constitution  as  a  body  politic  or  corporate, 
we  shall  certainly  be  misled,  if  we  attempt  to 
confine  it  to  such  artificial  bodies  as  by  the 
common  law  of  England  were  created  only  by 
royal  charters,  by  virtue  of  the  King's  prerog- 
ative alone;  though  corporations  which  were 
thus  created  have  existed  in  such  various 
forms,  and  with  so  many  combinations  of  pow- 
ers, privileges  and  immunities,  that  it  is  almost 
impossible  to  say  what  is  or  is  not  a  corpora- 
tion by  the  common  law,  by  merely  referring 
to  the  existence  of  any  particular  power,  right 
or  privilege,  as  appertaining  to  an  association 
or  community  of  individuals.  Corporations 
created  by  the  King's  charters,  however,  had 
certain  rights  and  privileges  as  mere  incidents 
of  the  grants  themselves;  but  of  which  the  om- 
nipotence of  an  Act  of  Parliament  might  de- 
prive them,  without  destroying  their  characters 
as  corporations.  And  many  Acts  of  incorpo- 
ration had  been  passed  both  in  England  and 
this  State,  previous  to  the  adoption  of  our  new 
Constitution,  by  which  corporate  bodies  were 
created  with  either  greater  or  less  powers  than 
could,  according  to  the  common  law,  have 
been  conferred  by  a  mere  charter  from  the 
Crown.  Even  as  late  as  1837.  it  was  found  to 
be  necessary,  by  an  express  provision  in  an  Act 
of  Parliament,  to  give  to  the  Crown  the  power 
to  grant  a  charter  of  incorporation,  which 
should  not  be  perpetual,  but  merely  limited  to 
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a  term  of  years;  or  a  charter  by  which  the 
members  of  the  company  would  be  deprived 
of  the  immunity  of  individual  irresponsibility 
for  the  debts  of  the  corporation. 

Such  associated  bodies  as  were,  in  the  lan- 
guage of  the  Constitution,  at  the  time  of  its 
adoption  by  the  people  in  Jan.,  1822,  called 
bodies  politic  and  corporate,  had  been  known 
to  exist  as  far  back  at  least  as  the  time  of  Cic- 
ero; and  Gaius  traces  them  even  to  the  laws  of 
Solon  of  Athens,  who  lived  some  500  years  be- 
\  28*]  fore.  Poth.  Panel  *of  Just.,  Bk.  3, 109, 
Paris  ed. ,  1823.  These  associated  bodies,  or 
communities  of  individuals,  with  certain  rights 
and  privileges  belonging  to  them  by  law  in 
their  aggregative  capacity,  were  st)'led  by  the 
Romans  Collegium,  and  sometimes  universitas; 
as  Collegia  Zibicimum,  Collegia  Aurificum,  Col- 
legia Architectorum:  the  society,  corporation  or 
community  of  Flute  Players,  Goldsmiths,  Ar- 
chitects, etc.  Id.,  Bk.  20,  p.  110.  The  terms 
used  by  one  of  the  Roman  jurisconsults  to  de- 
scribe the  nature  of  such  a  corporation,  or  as 
sociated  body  of  individuals,  under  the  laws 
of  the  Republic,  are  perhaps  as  appropriate  as 
any  general  language  which  can  be  used  to  de- 
scribe a  corporation  aggregate  at  the  present 
day,  without  referring  to  the  specific  object 
for  which  any  particular  corporation  is  organ- 
ized. I  have  thus  translated  it  from  the  Latin 
of  the  Digest:  "But  those  who  are  permitted 
to  form  themselves  into  a  body  under  the  name 
of  a  corporation,  society,  or  other  community, 
have  within  their  peculiar  jurisdiction,  as  in 
the  similar  case  of  the  Republic,  property  in 
common,  and  a  common  chest  or  treasury,  and 
an  agent  or  head  of  the  corporation  or  society, 
by  whom,  as  in  the  Republic,  whatever  is  nee 
•essary  to  be  done  for  the  benefit  of  the  commu- 
nity may  be  transacted."  Dig.,  Lib.  3,  tit.  4  a. 
And  from  time  immemorial,  as  at  the  present 
•day,  this  privilege  of  being  a  corporation,  or 
artificial  body  of  individuals,  with  the  power 
of  holding  their  property,  rights  and  immuni- 
ties in  common,  as  a  legally  organized  body, 
and  of  transmitting  the  same  ic  such  body  by 
an  artificial  succession  different  from  the  nat- 
ural successions  of  the  property  of  individuals, 
has  been  considered  a  franchise,  which  could 
not  be  lawfully  assumed  by  any  associated  body 
wilhout  a  special  authority  for  that  purpose 
from  the  government  or  sovereign  power.  Dig., 
Lib.  47,  tit.  22,  De  Coll.  et  Corp.,  4  Guyol,  Re- 
pert,  de  Jurisp.,  art.  Communante  Laique  ; 
124-*]  Domat.  Pub.  *Law,  b.  1,  tit.  15,  sec. 
2.  Professor  Erskine,  the  learned  Scotch  ci- 
vilian, says  a  corporation  is  composed  of  any 
number  of  persons  united  or  erected  by  proper 
authority  into  a  body  politic,  to  endure  in  con- 
tinual succession,  with  certain  rights  and  ca- 
pacities of  purchasing,  suing,  etc.,  as  appear 
most  suitable  to  the  natureof  that  special  com- 
munity, and  most  necessary  for  answering  the 
purposes  intended  by  it.  1  Ersk.  Just  ,  by 
Macallan,  190.  Again:  "Trading  companies, 
whose  duration  is  generally  limited  by  the 
grant  to  a  certain  number  of  years,  -are  like- 
wise prope'r  corporations;  because  they,  too, 

(a)  Quibus  autem  permissum  est  corpus  habere 
collejrii,  societatis,  sive  cujusque  alterius,  eorum 
nomine  proprium  estexemplum  relpublicas,  habere 
res  communes,  arcam  communem;  etactorum,  sive 
«yndicum,  per  quern,  tamquam  in  republica,  quod 
•communiter  agi  flerique  oporteat,  agatur,  flat. 
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endure  in  continual  succession  while  they  sub- 
sist." These  definitions  of  a  corporation,  so 
far  as  such  an  invisible,  artificial  and  intangi- 
ble being,  but  which  at  the  same  time  assumes 
so  many  various  forms,  is  capable  of  being  de- 
fined by  any  general  descriptive  terms,  are  in 
substantial  accordance  with  the  definition  given 
by  Ch.  J.  Marshall  in  the  Dartmouth  Coll.  v. 
Woodward,  4  Wh.,  636,  and  the  definitions 
given  by  Kyd,  and  by  Angell  &  Ames;  and 
also  in  the  Civil  Code  of  La.  And  I  fully  agree 
in  the  opinion  pronounced  by  the  Supreme 
Court,  that  the  associations  of  individuals  au- 
thorized by 'the  general  Banking  Act  of  1838, 
by  whatever  name  they  .may  be  called,  have 
certain  powers  and  privileges  in  their  collec- 
tive capacity,  particularly  the  powers  of  hold- 
ing property  in  common,  and  in  a  manner  in 
which  individuals  are  not  permitted  to  hold  it, 
and  of  transmitting  such  property  to  others  by 
an  artificial  and  continued  succession,  which 
have,  for  more  than  2,000  years,  been  con- 
sidered as  distinguishing  characteristics  of  what 
are  denominated  corporations,  or  bodies  politic 
and  corporate.  Had  the  Act  of  1838,  therefore, 
only  authorized  the  erection  of  one,  or  of  any 
limited  number  of  such  associations,  or  had 
that  Act  guarantied  the  continuance  of  the  as- 
sociations which  might  be  formed  under  it,  so 
as  to  give  them  any  powers,  privileges  or  im- 
munities which  might  not  be  absolutely  de- 
stroyed by  a  simple  repeal  of  the  law,  or  be 
otherwise  modified  by  general  legislation,  I 
should  have  no  hesitation  in  declaring  that  the 
law  authorizing  such  associations  was  clearly 
within  the  prohibitory  clause  of  the  Constitu- 
tion; and  that  such  a  law  could  *not  [*125 
be  constitutionally  passed  without  the  concur- 
rence of  two  thirds  of  all  the  members  elected 
to  each  branch  of  the  Legislature. 

I  concur,  also,  in  the  opinion  expressed  by 
the  Chief  Justice,  and  by  Mr.  J.  Cowen,  that 
the  Legislature  is  authorized,  by  a  vote  of  two 
thirds  of  all  the  members  elected  to  each  branch 
to  pass  a  law  authorizing  two  or  more  corpo- 
rations, or  an  unlimited  number  of  them,  with 
such  powers  and  franchises  as  the  law  making 
power  in  its  wisdom  may  think  proper  to  grant. 
Upon  this  question  I  will  not  take  up  the  time  of 
the  court  by  an  attempt  to  add  to  the  strong  and, 
to  my  mind,  the  conclusive  arguments  which 
are  contained  in  the  opinions  of  those  two 
judges,  and  in  the  extrajudicial  opinion  of  a 
distinguished  member  of  the  Bar  referred  to  in 
the  report  of  the  Judiciary  Committee  of  the 
Assembly  of  Mar.  16, 1838.  See  Assemb.  Doc., 
1838,  No.  277. 

I  have  very  little  doubt,  also,  that  this  court 
is  not  authorized  upon  this  demurrer  to  the 
plaintiff's  declaration,  to  look  beyond  the  print- 
ed statute-book  for  the  purpose  of  ascertain- 
ing whether  the  Law  of  Apr. ,  1838,  was  passed- 
by  a  two  thirds  vote,  or  merely  as  a  majority 
bill;  if,  indeed,  a  court  is  authorized  in  any 
way  to  institute  an  inquiry  into  the  mode  in 
which  a  law  signed  by  the  Governor,  and  duly 
certified  by  the  Secretary  of  State,  was  passed. 
Upon  this  question,  however,  I  do  not  intend 
to  express  any  definitive  opinion,  as  it  has  never 
been  brought  before  the  Supreme  Court  in 
such  a  manner  as  to  give  the  judges  of  that 
court  an  opportunity  to  express  an  opinion 
thereon;  and  the  conclusion  at  which  I  have 
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arrived  upon  another  question  in  this  case,  ren- 
ders it  improper  for  me  to  review  an  imaginary 
decision  of  the  court  below,  which  1ms  not,  in 
fact,  been  made. 

The  language  of  the  Constitution,  like  the 
language  of  a  statute,  is  not  in  all  cases  to  be 
construed  literally;  but  it  is  to  be  construed 
according  to  its  spirit  and  intent,  so  as  to  car- 
ry into  effect  the  will  of  the  Convention,  and 
of  the  people  by  whom  this  fundamental  law 
of  the  State  was  framed  and  adopted.  And  as 
I  have  before  had  occasion  to  say,  in  relation 
126*]  *to  the  construction  of  a.  statute,  in 
order  to  give  a  correct  interpretation  of  the 
meaning  of  a  constitutional  provision,  especial- 
ly a  provision  which  is  supposed  to  restrict 
the  represenlatives  of  the  people  in  the  exer- 
cise of  the  right  of  general  legislation  for  the 
benefit  of  every  citizen  of  the  State  equally,  it 
is  proper  for  the  court  to  place  itself  in  the 
situation  of  those  who  framed  and  adopted  the 
provision  under  consideration,  and  contem- 
plate, as  they  did,  the  evil  intended  to  be  rem- 
edied, or  the  danger  intended  to  be  guarded 
against,  for  the  purpose  of  ascertaining  the 
true  nature  and  extent  of  the  change  which 
was  intended  to  be  effected  in  the  fundamental 
law  by  such  new  constitutional  provision. 

The  present  Chief  Justice  of  the  Supreme 
Court,  who  was  himself  a  member  of  the  Con- 
vention of  1821,  which  framed  the  present  Con- 
stitution of  this  State,  has,  in  the  case  of  Peo- 
ple v.  Morris,  13  Wend.,  325,  examined  the 
restrictive  clause  now  under  consideration  in 
that  light.  He  arrived  at  the  conclusion  in  that 
case,  that  this  restriction  upon  the  legislative 
power  was  not  intended  to  apply  to  alterations 
or  amendments  of  the  charters  of  public  or  mu 
nicipal  corporations;  such  corporations  not  be- 
ing in  the  contemplation  of  the  framers  of  the 
Constitution,  although  they  are  clearly  com- 
prehended within  the  words  of  the  clause,  "any 
body  politic  or  corporate."  In  that  construction 
I  fully  concur,  so  far  as  relates  to  the  political 
powers,  rights  and  privileges  of  the  corpora- 
tors in  such  public  and  municipal  corporations. 
The  Legislature  has  also  given  the  same  prnc 
tical  construction  to  this  constitutional  provis- 
ion in  a  great  variety  of  cases,  by  giving  to 
towns  and  counties  corporate  powers  for  many 
purposes,  by  mere  majority  bills,  and  by  alter 
ing  and  amending  the  charters  of  cities  and  vil- 
lages, and  other  public  corporations  in  the  same 
manner,  for  the  purpose  either  of  enlarging, 
restricting  or  modifying  their  political  powers 
and  privileges. 

It  is  known  to  us  as  a  matter  of  public  history, 
that  previous  to  1821  .great  complaints  had  been 
made  in  relation  to  the  granting  of  corporations 
with  exclusive  rights  and  privileges.and  which 
corporations,  being  in  the  nature  of  contracts 
'  127*J*or  legislative  grants  to  the  corporators, 
either  in  perpetuity  or  for  a  certain  length  of 
time, were  placed  absolutely  beyond  the  control 
of  the  Legislature,  or  of  the  people  of  the  Slate 
in  their  sovereign  capacity.  Such  complaints 
had  been  made,  particularly  in  relation  to  cor 
porations  with  banking  powers.  This  consti- 
tutional restriction  was,  therefore,  unquestion- 
ably intended  to  guard  against  the  increase  of 
all  joint  stock  corporations,  either  for  banking 
or  any  other  purposed  of  trade  or  profit  to  the 
corporators,  the  charters  of  which  either  gave 
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to  them  exclusive  privileges  not  enjoyed  by  the 
citi/.cns  at  large,  or  which  authorized  the  for- 
mation of  any  such  companies  which  would, 
when  thus  formed,  be  placed  beyond  the  reach 
of  general  legislation,  either  for  a  modification 
of  their  powers  or  the  repeal  of  their  charters. 
But  certainly,  neither  the  Convention  which 
framed  the  Constitution,  nor  the  people  who 
adopted  it,  could  ever  have  contemplated  a  re- 
striction of  the  power  of  the  Legislature,  by  a 
general  Act.  to  grant  an  equal  right  or  privi 
lege  to  any  inhabitants  of  the  State  to  associate 
together  for  any  purposesof  trade.or  other  law- 
ful business,  for  their  joint  and  common  profit, 
so  long  only  as  that  general  law  remained  in 
force,  and  subject  at  all  times  to  the  control  of 
general  legislation.  As  this  restriction  has 
clearly  failed  to  secure  to  the  people  of  the  State 
the  benefits  proposed,  even  as  to  that  class  of 
cases  to  which  its  framers  evidently  intended 
it  should  be  applied,  it  certainly  would  be  an 
improper  as  well  as  an  unwise  construction  of 
this  fundamental  law  of  the  State  to  extend  its 
operation  to  cases  which  were  never  contem- 
plated; such  as  the  passage  of  this  general  law, 
which  neither  creates  monopolies  nor  secures 
to  any  individuals  privileges  which  may  not  be 
enjoyed  in  the  same  manner  by  all  others,  and 
which  does  not  authorize  the  organization  of 
incorporated  or  associated  bodies  of  men,  who 
are  either  permanently  or  even  temporarily  be- 
yond the  control  of  the  Legislature. 

For  this  reason,  though  I  have  no  doubt  that 
some  of  the  powers  given  to  the  associations 
under  the  general  Banking  Law  are  strictly 
corporate  powers,  so  as  to  constitute  such  as- 
sociations bodies  politic  and  corporate,  so  long 
as  that  law  *remains  in  force,  but  no  [*1  2H 
longer.I  do  not  think  the  law  comes  within  the 
spirit  and  intent  of  this  restrictive  clause  of  the 
Constitution,  so  as  to  require  a  two  third  vote 
either  to  pass  the  law,  or  to  alter  or  modify  the 
provisions  thereof  by  the  same  kind  of  general 
legislation.  Upon  this  ground,  therefore,!  shall 
vote  to  affirm  the  judgment  of  the  Supreme 
Court. 

By  Senator  Root.  In  deciding  the  constitu- 
tional validity  of  the  banking  associations,  un- 
der the  general  Banking  Law,  the  following 
questions  seem  to  have  arisen: 

1.  Whether  the  associations  formed  under 
this  law  are  corporations,  according  to  the  true- 
intent  and  meaning  of  the  9th  section  of  the  7th 
article  of  the  Constitution. 

2.  Whether  a  general  law  authorizing  the 
creation  of  these  bodies  is  warranted  by  that 
provision  of  the  Constitution. 

3.  Whether  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature,to  the  passage  of  such  general  law,  would 
give  to  it  any  additional  validity. 

In  my  opinion,  the  passage  of  such  a  law  as 
a  two  thirds  bill  adds  nothing  to  its  validity. 
The  creation  of  each  and  every  body  politic  or 
corporate,  under  the  Constitution,  requires  the 
assent  of  two  thirds  of  the  member*  elected  to 
each  branch  of  the  Legislature,  directly  given 
to  it,  and  chosen  for  that  year  in  which  it  is 
created.  No  general  law,  whether  passed  by 
two  thirds  or  by  a  bare  majority, can  authorize 
the  creation  of  any  corporation  intended  to  be 
restricted  by  the  Constitution.  Each  and  every 
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•one  must  be  created  by  itself,  and  by  thedirect 
legislative  enactment  of  two  thirds. 

The  only  question  in  this  case  which  appears 
to  me  worthy  of  much  consideration, is,  whether 
these  banking  associations  are  corporations  ac- 
cording to  the  true  intent  and  meaning  of  the 
provision  of  the  Constitution.  For  a  correct 
construction  of  a  constitutional  provision,  or  a 
statute  law,  it  is  suitable  to  look  at  the  existing 
evil  which  the  ordaining  or  enacting  power  in- 
tended to  remedy,  and  so  to  apply  its  ordinance 
or  enactment  as  to  carry  into  effect  its  design. 
The  evil  the  Convention  fntended  to  remedy, 
129*]  was  the  creation, *by  Acts  of  incorpora- 
tion, of  banking  and  insurance  companies,  and 
•especially  the  former,  beyond  the  wants  of  the 
people,  and  by  corrupt  means.  They  intended 
to  make  it  more  difficult,  and  the  application 
of  corrupt  means  less  availing,  to  obtain  char- 
ters for  moneyed  corporations.  They  therefore 
provided  that  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature should  be  requisite  to  the  creation  of  any 
body  politic  or  corporate.  The  excess  of  bank- 
ing,and  the  impure  obtaining  ot  bank  charters, 
were  the  evils  the  Convention  sought  to  rem- 
edy. 

This  leads  to  the  inquiry,  whether  the  bank- 
ing associations  formed  under  the  general  Bank- 
ing Law,  are  such  bodies  politic  or  corporate, 
as  were  intended  to  be  restricted  in  their  crea- 
tion? I  am  aware  that  members  of  the  Legis- 
lature, when  passing  that  law, intended  to  avoid 
that  provision  of  the  Constitution,  and  to  give 
them  a  character  not  embraced  in  the  defini- 
tion of  a  corporation.  But  did  they  do  it?  Did 
they  accomplish  their  purpose?  In  my  opinion 
they  did  not. 

A  body  corporate,  or  corporation,  is  an  arti- 
ficial person,  created  by  the  supreme  power  of 
the  State,  with  the  like  powers  and  liabilities  as 
a  natural  person,  in  so  far  as  they  are  given  or 
constituted  by  their  Creator.  The  God  of  Nat- 
ure has  given  to  the  natural  person  in  civil  so 
ciety  certain  powers  and  enjoined  certain  du- 
ties. The. Legislature  has  given  to  the  artificial 
person  a  portion  of  these  powers,  and  enjoined 
a  part  of  those  duties.  Those  powers  and  du- 
ties, both  in  the  natural  and  artificial  person, 
whenever  obstructed  or  denied ,  are  to  be  carried 
into  complete  exercise  by  the  aid  of  the  laws, 
and  generally  through  the  medium  of  the 
courts.  Each  must  have  a  name  by  which  its 
identity  may  be  designated,  and  by  which  it 
may  have  a  standing  in  court.  No  matter  what 
that  name  may  be,  whether  given  at  the  bap 
tismal  font  or  assumed  by  the  person.  It  is  suf- 
ficient that  it  calls  itself  by  that  name, and  that 
it  is  generally  known  by  that  designation.  This 
Association  has  a  name  and  a  standing  in  court, 
else  it  would  not  be  here,  and  for  our  consid 
«ration.  The  natural  persons  of  which  it  is  com- 
posed, are  not  made  known  to  us;  they  are  not 
13O*]  here  in  *court.  The  artificial  person  is 
here.and  known  by  its  appropriate  designation. 
Of  this  we  are  called  upon  to  adjudicate — to 
pronounce  upon  its  constitutional  validity. 

It  appears  to  me  that  counsel  and,  perhaps, 
members  of  the  Legislature  have  mistaken  the 
mere  incidents  that  usually  appertain  to  a  cor- 
poration, for  its  real  constituent  parts.  The 
learned  Chancellor  Kent,  in  his  Commentaries, 
has  stated  that  it  is  incidental  to  a  corporation: 
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1.  To  have  perpetual  succession. 

2.  To  sue  and  be  sued. 

3.  To  purchase  and  hold  lands  and  chattels. 

4.  To  have  a  common  seal. 

5.  To  make  by  laws  for  the  government  of 
the  corporation. 

6.  The  power  of  a  motion  or  removal  of  its 
members. 

By  the  Revised  Statute,  pt.  1,  ch.  23,  tit.  3, 
sec.  1,  these  incidents,  or  the  most  important 
of  them,  are  declared  to  be  powers  of  a  corpo- 
ration. It  is  not  intimated,  in  either  the  com- 
mentaries or  the  statutes,  that  they  are  con- 
stitutents  of  a  corporation.  They  are  but  in- 
cidental powers,%nd  may  or  may  not  be  called 
into  exercise,  and  still  the  essential  character 
of  a  body  corporate  remain.  Let  us  examine 
some  of  the  incidental  powers,  and  see  if  they 
are  essential  constituents  of  a  corporation. 

1.  It  has  perpetual  succession.     Does  this 
mean  a  succession  of  its  members  in  perpetu- 
ity ?    Forever  ?     When  the  King  was  the  ac- 
knowledged source  of  all  power,  I  believe  his 
charters  were  generally,  if  not  always,  in  per- 
petuity.    Hence  the  notion  that  corporations, 
whether  sole  or  aggregate,  never  die.  The  Leg- 
islature of  this  State,  in  almost  every  instance, 
has  limited  their  duration.    These  associations 
are  required  to  be  thus  limited  ;   but  it  is  pro- 
vided they  may  have  succession  as  long  as  they 
endure,  and  that  they  do  not  die  by  reason  of 
the  death  or  insanity  of  any  of  their  members. 

2.  It  is  incidental  to  a  corporation  "  to  sue 
and  be  sued,"  and  the  authority  to  do  so  is  pret- 
ty essential  to  its  existence.    That  this  associa- 
tion has  that  authority,  and  has  called  it  into 
exercise,  no  one  will  deny. 

*3.  It  has  also  the  power  of  purchas  [*131 
ing  and  holding  lands  and  chattels  ;  but  were 
it  denied  that  power  by  the  act  of  its  creation, 
it  would  be  no  less  a  corporation  on  that  ac- 
count ;  nor  without  such  denial  would  it  be 
dissolved  by  an  omission  to  put  the  same  in 
exercise. 

4.  It  has  been  insisted,  and  with  apparent 
confidence,  that  a  common  seal  is  essential  to 
the  existence  of  a  corporation  ;  that  it  is  the 
mouth  by  which  it  speaks.  The  artificial,  as 
well  as  the  natural  person,  when  acting  in  the 
performance  of  its  functions,  must  have  some 
organ  by  which  it  can  speak  its  will.  When 
the  art  of  writing  was  confined  to  the  clerks 
or  clergy,  natural  persons  made  use  of  seals  to 
signify  their  assent  to  their  engagements.  It 
was  essential  to  their  deeds.  Now  the  arti- 
ficial person  makes  use  of  such  mouth,  such 
organs  of  speech,  as  the  creating  power  has 
been  pleased  to  bestow.  The  Association  in 
question  seems  to  possess  organs,  and  by  which 
it  has  made  itself  heard  in  court. 

These  banking  associations  have  all  the  con- 
stituents, and  most  if  not  all  the  ordinary  in- 
cidents of  corporations.  They  are  artificial 
persons,  with  all  the  faculties  of  natural  per- 
sons, to  perform  the  functions  bestowed  upon 
them  by  the  creating  power.  They  are  mon- 
eyed institutions — bodies  corporate — of  the 
same  character,  and  just  such  as  the  conven- 
tion intended  to  restrict.  The  one  now  under 
consideration,  not  having  the  assent  of  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  directly  given  in  its  favor, 
is  unconstitutional  and  void. 
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By  Senator  Verplanck.  The  decision  of 
these  causes  seems  to  me  to  depend  wholly  upon 
that  of  the  question,  whether  or  no  associa- 
tions with  constitutions,  powers  and  incidents, 
similar  to  those  authorized  under  the  general 
Banking  Law,  are  bodies  corporate  and  politic; 
or,  in  other  words,  whether  the  general  Bank 
ing  Law  of  1838  is  void,  because  it  was  not 
passed  with  the  expressed  assent  of  two  thirds 
of  all  the  members  of  the  Legislature. 

The  Supreme  Court  think  that  they  "  must, 
on  these  records,  presume  the  general  Bank- 
132*]  ing  Law  to  have  been  *passed  by  two 
thirds  of  all  the  members  of  ^he  Legislature." 
Judge  Cowen,  adds  :  "We  must  clearly  dp  so 
until  the  fact  is  denied  by  plea.  The  requisite 
constitutional  solemnities  must  always  be  pre- 
sumed to  have  taken  place  until  the  contrary 
shall  be  clearly  shown.  Should  the  defendant 
withdraw  his  demurrer,  and  plead  specially 
that  the  law  in  question  did  not  receive  the  as- 
sent of  two  thirds  as  required  by  the  Constitu- 
tion, it  will  then  be  in  order  to  pass  upon  the 
validity  of  such  an  objection."  Judge  Bronson 
concurs  more  briefly  to  the  same  effect." 

Now,  it  appears  to  me  that  this  point  was 
rightly  presented  on  the  demurrers  in  these 
cases,  so  as  to  authorize  and  demand  the  de- 
cision of  the  court.  In  the  case  of  Bolander 
v.  Stevens,  especially,  it  is  distinctly  speci- 
fied. The  fourth  cause  of  demurrer  there  spec- 
ified, is  this:  "For  that  the  Act  to  Author- 
ize the  Business  of  Banking,  as  far  as  the  same 
proposes  to  authorize  this  suit,  is  a  violation 
of  the  provisions  of  the  Constitution  of  this 
State  respecting  the  creation  of  incorporations, 
and  is  void;  and  also  that  the  said  Act  is  void, 
because  the  same  did  not  receive  the  assent  of 
two  thirds  of  all  the  members  elected  to  the 
Legislature,  by  which  the  said  Act  purports  to 
have  been  passed." 

The  authorities  in  the  books  are  very  strong 
to  show  that  by  the  common  law,  the  validity 
of  a  public  Act  cannot  be  put  in  issue  under  a 
plea.  "A  man  cannot  plead  mil  tiel  record  to  a 
public  statute.  Com.  Dig.  Parliament,  R,  see 
also  the  various  authorities  there  cited  by  that 
very  learned  and  accurate  compiler.  Of  these, 
the  strongest,  perhaps,  is  that  called  the  Prince's 
case,  8  Co.,  28,  where  the  highest  dignitaries 
of  the  law  unanimously  held,  "that  against  a 
general  Act  of  Parliament,  or  such  an  Act 
whereof  the  judges  ought  ex  officw  to^take  no- 
tice, nul  tiel  record  cannot  be  pleaded." 

It  may  possibly  be  that  there  may  occur 
some  special  cases  where  a  plea,  formed  to  put 
in  issue  the  validity  of  a  statute,  on  the  ground 
of  the  inherently  and  essentially  defective 
mode  of  its  enactment,  might  be  sustained  by 
a  court  anxious  to  obtain  some  great  end  of 
justice,  not  otherwise  to  be  reached.  But  the 
general  rule  of  law  must  be,  in  effect  and  re- 
133*]  suit,  *if  not  in  form,  the  same  at  this 
day  that  it  was  in  the  time  of  Coke.  The  stat- 
ute must  be  its  own  evidence,  and  cannot  be 
rebutted.  By  the  ordinary  rules  of  human  evi 
dence,  what  mass  of  oral  testimony  could  shake 
the  strong  presumptive  proof  of  the  printed 
statute  in  the  edition  authorized  to  be  officially 
used  in  all  courts  ?  Then  again;  both  statute 
law  and  uniform  parliamentary  usage  have 
provided  various  guards  for  attesting  the  right 
enactment  of  every  law;  and  with  us,  theSec- 
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retary  of  State's  certificate,  when  "  such  an 
Act  became  a  law,"  after  all  the  prior  precau- 
tions, is  declared  in  our  Revised  Statutes  to 
"be  conclusive  evidence  of  the  facts  therein  de- 
clared." In  effect,  therefore,  the  result  of  any 
such  issue,  were  it  made,  must,  unless  in  very 
rare  and  strange  instances,  be  a  mere  nuliity. 
According  to  all  the  rules  of  evidence  pre- 
scribed either  by  positive  law,  or  by  natural 
reason,  such  an  issue,  whether  "inquired  of 
by  the  record,"  or  as  our  statute  seems  now  to 
require  universally,  by  a  jury,  6  Wend.,  512, 
could  only  end  in  finding  what  the  recorded 
Act  shows  on  its  face. 

But  all  our  authorities  are  strong,  that  "  as 
the  judges  are  bound  to  take  notice  of  a  gen- 
eral law,  so  it  is  their  province  to  determine 
whether  it  be  a  statute  or  not."  Dwarr.  Stat., 
sees.  6,  30.  The  same  author  adds:  "That  the 
rule  depends  not  on  conjectural  expediency.but 
positive  law.  Accordingly,  the  existence  of  a 
public  Act  must  be  tried  by  the  judges,  who 
are  to  inform  themselves  in  the  best  way  they 
can."  When  we  consider,  too,  that  the  rights, 
interests,  property  and  peace  of  a  large  ma- 
jority of  citizens  must  rest,  more  or  less,  upon 
the  presumed  validity  of  enactment  of  statutes 
authenticated  in  the  forms  of  law,  and  subject 
only  to  judicial  revision  as  to  their  constitu- 
tional character,  we  cannot  but  see  the  imper- 
ious necessity  of  having  some  stable  rule  which 
should  prevent  the  authority  of  every  law  be 
ing  left  to  depend  upon  the  verdict  of  a  jury, 
on  the  accidental  evidence  before  them.  I  hold, 
accordingly,  that  the  doctrine  that  "against 
a  general  statute,  nul  tiel  record  cannot  be 
pleaded,"  expresses,  with  the  weight  of  old 
and  learned  authority,  and  in  antique  and 
artificial  language,  a  sound  rule  of  wise  gen- 
eral policy.  But  this  question,  in  its  full  ex- 
tent, *is  only  incidentally  before  us;  [*134 
and,  as  the  judges  have  intimated  an  opinion 
that  some  such  plea  might  be  good  ;  as,  too, 
there  may  be  extreme  and  rare  cases  when  it 
might  be  possibly  necessary  for  the  great  ends 
of  justice,  I  waive  the  expression  of  any  more 
decided  opinion  upon  this  head.  Buttheques 
tion  now  directly  before  us,  is  this  ;  whether 
the  court  cannot  take  cognizance  of  such  an 
enactment  when  presented  to  it  by  demurrer, 
as  here.  Then  the  broad  doctrine  is,  I  think, 
that  just  stated  from  Dwarris  :  "  The  judges 
are  bound  to  take  notice  of  a  general  statuie, 
and  it  is  their  province  to  determine  whether  it 
is  a  statute  or  not." 

The  decision  of  the  facts,  and  not  of  the  law, 
belongs  to  the  jury.  Whether  a  law  be  con- 
stitutional or  not,  is  a  pure  question  of  law. 
Now,  a  law  in  this  State  may  be  unconstitu 
tional  in  two  ways  ;  it  may  be  so  from  its  ob- 
ject and  provisions  being  entirely,  and  under 
any  circumstances,  in  contradiction  to  some 
constitutional  inhibition.  It  may  also  be  un- 
constitutional with  us,  because,  it  not  having 
been  passed  with  the  peculiar  sanction  required 
by  the  Constitution  for  bills  of  a  certain  char- 
acter, it  may  appear  to  be  of  that  character, 
and  so  to  fall  within  the  constitutional  restric- 
tion. 

In  the  title  of  our  Revised  Statutes,  regulat- 
ing the  enactment  and  promulgation  of  laws, 
it  is  declared,  that  "No  bill  shall  be  deemed  to 
have  been  passed  by  the  assent  of  two  thirds  of 
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all  the  members  elected  to  each  house,  unless  so 
certified  by  the  presiding  officer  of  each  house. " 
Deemed  !  By  whom  deemed  ?  Certainly  by  all 
whom  the  laws  and  the  Constitution  impose  the 
duty  of  judging  of,  or  in  any  way  giving  effect 
and  validity  to  those  Acts  ;  as  by  the  two 
houses  and  their  officers,  by  the  Governor  be- 
fore approving  the  bill,  by  the  Secretary  of 
State  before  he  certifies  the  law.  If  this  be  so, 
why  must  we  not  also  add,  by  the  judges  when 
called  upon  to  pronounce  on  its  authority  and 
validity.  The  expression  is  very  broad.  It  is 
not  merely  mandatory  to  the  Legislature  and 
the  executive  officers,  nor  binding  only  on 
them.  The  whole  question  of  constitutionality 
is  before  the  judges,  and  I  can  perceive  no 
135*J  sound  reason  why  courts  *should  re- 
quire that  the  known  and  public  and  recorded 
external  facts  of  the  manner  of  passing  the  bill 
should  be  presented  to  them  by  a  verdict,  like 
the  disputed  facts  of  a  private  litigation.  These 
are  already  before  the  court,  uncontradicted 
and  undeniable,  being  attested  by  that  which 
is  not  only  conclusive  evidence  of  the  fact,  but 
the  highest  legal  authority  for  decision. 

The  official  printed  volumes  of  the  Acts  are 
the  usual  and  authentic  evidence  of  the  court 
of  the  statute  law.  Should  it  happen  that  some 
egregious  error  of  the  press,as  has  been  known 
to  occur,  had  distorted  the  sense  of  the  statute, 
the  courts  might  in  their  discretion  resort  to 
other  and  still  better  authority,  and  correct  the 
printed  copy  by  the  original  statute  itself.  They 
could  do  this  on  every  principle  of  common 
sense;  besides  which,  the  "inspection  of  the 
record,"  when  judged  necessary,  has  the  sanc- 
tion of  the  most  venerable  authorities  and  old- 
est usage  of  our  common  law.  See  the  ancient 
cases,  Dyer,  93  ;  8  Co.,  28,  collected  by  the 
learned  research  of  Mr.  Noyes,  in  his  able  argu- 
ment of  this  branch  of  the  case.  So  in  later 
times  ;  before  Ch.  J.  Pratt,  1  Str.,  446,  and  Ld. 
Mansfield,  3  Burr.,  1472,  the  original  Parlia- 
ment rolls  were  examined  to  correct  the  printed 
books.  If,  then,  the  original  Act,  or  the  duly 
certified  copy  of  it,  could  be  read  at  bar,  to  as- 
certain the  true  manuscript  reading  of  the  Act, 
why  not  for  any  other  purpose,  and  especially 
to  determine  whether  the  bill  shall  be  judicially 
"deemed"  to  have  been  passed  by  a  constitu- 
tional authority  ? 

Again  ;  the  acknowledged  uncontradicted 
public  history  of  the  times  of  any  law  or  Con- 
stitution has  always  been  judicially  appealed 
to  for  aiding  in  the  decision  of  doubtful  con- 
stitutional and  legal  interpretation.  None  who 
are  familiar  with  the  constitutional  law  of  the 
U.  S.  need  to  be  informed  of  the  force  and  the 
frequency  with  which  the  history  of  our  Na- 
tional Constitution,  and  of  the  causes  that  led 
to  its  adoption,  were  used  in  those  memorable 
arguments  and  decisions  which  have  illustrated 
the  names  of  Marshall,  Washington  and  Story, 
and  established  the  great  principles  of  consti- 
tutional interpretation.  The  history  of  the 
136*]  Revolution  *and  the  journals  of  the 
Convention  were  not  sent  down  to  be  passed  on 
by  a  jury  ;  they  were  used  as  the  proper  mate- 
rials for  judicial  reasoning. 

So  in  this  very  court,  the  adjudication  of  the 
constitutional  rule  of  supplying  vacancies 
caused  by  death  in  certain  elective  offices, in  the 
case  of  Uoutant  v.  People,  11  Wend.,  511,  rested 
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in  the  Chancellor's  opinion,  which  was  that  of 
the  court,  upon  facts  certainly  not  in  evidence 
on  the  record,  but  still  legal  and  constitutional 
authority,  because  found  in  the  history  of  the 
State  Constitution  and  the  proceedings  of  the 
Convention  that  framed  it.  Still  further  ;  the 
Chancellor  went  on  to  examine  the  legislative 
journals,  in  order  to  show  "how  little  weight 
the  Act  cited  was  entitled  to  as  a  legislative  con- 
struction of  the  Constitution  ;"  and  then  pro- 
ceeded to  trace  the  progress  of  legislation  in 
subsequent  years  "  so  far  (in  his  words)  as  it 
could  be  done  from  the  imperfect  journals  then 
kept,"  in  order  to  show  the  intent  and  meaning 
of  the  Legislature.  Now  if  uncontradictory 
history  and  public  documents  can  be  thus  used 
as  judicial  authority,  why  are  not  courts  also- 
bound  to  receive  as  the  conclusive  legal  evi- 
dence and  authority  for  public  legislative  facts, 
the  official  journals,and  the  recorded  Acts  kept 
by  sworn  officers  and  positively  required  to  be 
so  kept  by  the  Constitution  and  the  laws?  Why 
are  these  required  to  be  thus  kept,  if  it  be  not 
that  they  afford  the  highest  possible  authority, 
on  all  the  facts  of  legislation  ;  first  to  the  peo- 
ple, and  then  to  all  who  are  called  upon  to  act 
or  decide  thereon. 

Thus,  finally,  the  question  simply  resolves 
itself  into  this  :  It  appearing  manifest  to  the 
court,  upon  the  highest  legal  authority,  made 
binding  upon  them  by  statute,  that  any  given 
law  did  not  receive  the  vote  of  two  thirds  of 
the  Legislature,  are  they  not  authorized  and  re- 
quired to  examine  whether  or  no  the  provisions 
of  the  law  are  such  in  themselves,  and  in  their 
legal  effect  and  intent,  as  to  bring  the  Act  with- 
in the  constitutional  restriction  ?  Now,  this 
surely  is  as  much  a  question  of  law,  within  the 
peculiar  jurisdiction  of  the  court,  as  it  is  to  ex- 
amine whether  or  no  any  other  law,  passed  in 
the  ordinary  form  of  a  majority  bill,  did  or  did 
*not  contain  provisions  absolutely  un-  [*137 
constitutional,  and  void  in  themselves. 

These  considerations  and  authorities  lead  my 
mind  to  the  undoubting  conviction,  that  this 
court,  as  well  as  the  court  below,  is  bound, 
whenever  such  a  question  is  presented,  to  use 
the  authority  of  known,  uncontradicted  and 
acknowledged  history;  and  if  necessary,  of  the 
printed  records  and  journals  and,  if  need  yet 
be,  of  actual  inspection  of  the  original  certified 
Acts  themselves,  not  as  testimony  to  disputed 
facts,  but  as  the  best  authorities  for  the  true 
meaning  and  right  constitutional  character  of 
any  statute  that  may  be  brought  under  consid- 
eration. 

If  it  had  been  assigned  as  a  cause  of  demur- 
rer, that  this  Act  was  void  as  a  violation  of  the 
article  of  the  Constitution  of  the  U.  S.,  inhib- 
iting any  State  from  issuing  bills  of  credit, that 
would  be  good  ground  of  demurrer,  and  the 
court  would  have  considered  that  point,  and 
applied  its  general  knowledge  to  the  history 
and  meaning  of  the  words  "  bills  of  credit." 
But  now  it  is  maintained  that  the  Act  is  void 
for  the  incongruity  of  its  provisions  with  an- 
other fact,  not  of  private  history,  but  publici 
juris,  and  within  the  judgment  and  knowledge 
of  every  court. 

If  this  question  cannot  be  reached  in  this 
manner,  it  is  certainly  quite  doubtful  whether 
it  can  be  reached  at  all,  considering  the  high 
authority,  as  well  as  the  strong  reasons  against 
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its  being  permitted  to  be  put  in  issue  as  a  dis- 
putable matter  of  fact  at  all. 

If  this  be  so,  an  important  constitutional  re- 
striction is  left  to  the  perhaps  misguided  dis 
cretion  or  the  heated  judgment  of  a  Legisla 
tun-,  whilst  the  greatest  safeguard  of  the 
citizen's  rights,  that  of  judicial  appeal,  is  most 
seriously  impaired. 

Nor  is  that  security  the  less,  I  trust,  because 
some  considerable  portion  of  the  court  of  ulti- 
mate resort  may  consist  of  persons  who  took  a 
part  in  enacting  the  law,  the  validity  of  which 
is  impeached.  The  framers  of  our  Constitu- 
tion foresaw  that  time,  the  fixed  rotation  of 
office,  and  the  contingencies  of  human  life, 
would  always  so  far  change  the  court  in  such 
cases,  as  to  give  a  large  infusion  of  new  mem- 
138*]  bers,  *quite  uncommitted  by  former 
legislative  acts  or  debates.  The  remainder  of 
the  court  who  may  have  participated  in  such 
legislation,  must  act  under  the  influence  of 
some  previous  commitment,  but  they  will  also 
act  under  the  countervailing  weight  of  argu- 
ment and  authority,  addressed  to  their  cool 
reason,  after  the  temporary  excitement  of  leg- 
islative action  has  passed  away.  They  must 
feel,  too,  the  power  of  public  opinion, the  sense 
of  personal  character  and  honor,  as  well  as  the 
solemn  responsibilities  of  high  and  sacred  du- 
ties, coming  home  to  the  heart  and  the  con- 
science. 

Although,  then,  we.the  Senators  of  this  State, 
have  not,  like  our  judicial  colleagues,  the  en- 
viable privilege  of  being  consecrated  to  the 
priesthood  of  justice,  set  apart  from  profaner 
duties,  and  thus  freed  from  those  temptations 
to  error  which  beset  the  bestand  wisest.amidst 
the  heated  contest  of  party  and  the  engrossing 
cares  and  interests  of  the  world,  often  blinding 
the  judgment  and  sometimes  hardening  the 
conscience,  yet  we  cannot  but  feel  that  we.too, 
are  for  the  time  ministering  servants  at  the 
same  altar,  and  that  we  have  assumed  and  must 
act  under  the  same  dread  responsibilities. 
These  especially  of  us  who,  two  years  ago, 
bore  a  part  in  enacting  or  opposing  the  law 
now  under  consideration,  must  strive  to  ele- 
vate ourselves  to  the  impartial  discharge  of 
these  weighty  obligations.  We  must  endeavor 
to  raise  our  minds  above  the  pride  of  opinion, 
as  well  as  above  the  still  more  culpable  weak- 
ness of  abandoning  our  honest  convictions  of 
truth,  from  the  dread  of  the  imputation  of  be- 
ing influenced  by  obstinacy  or  self  conceit,  by 
personal  interests  or  personal  pride. 

From  our  official  knowledge  of  the  facts  of 
the  law — from  those  facts  being  spread  put  on 
our  journals — from  the  actual  inspection  of 
the  record  by  some  of  us,  we  all  well  know 
that  the  Act  was  not  passed  by  the  vote  of  two 
thirds  of  each  house  of  the  Legislature.  We 
must  then  meet  directly,  and  settle  the  ques- 
tion whether  the  associations  formed  under 
the  general  Banking  Law, are  or  are  not,  "bod- 
ies politic  or  corporate." 

The  history  and  the  immediate  causes  of  this 
law  are  familiar  to  all  of  us.  Great  abuse-  in 
1 IJ9*]  legislative  grants  of  *special  banking 
privileges,  in  the  nature  of  moneyed  monopo 
lies,  had  induced  the  Convention  of  1821  to 
provide,  in  the  amended  Constitution,  that  no 
law  creating,  renewing  or  altering  any  body 
politic  or  corporate,  should  be  passed  without 
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the  assent  of  two  thirds  of  the  Legislature. 
Very  serious  legal  and  constitutional  doubts 
were  entertained  whether  the  same  provisions 
did  not  also  inhibit  any  general  laws  authoriz- 
ing the  formation  of  corporations  withou 
cine  legislation  in  each  case  Opinions  of  much 
legal  learning  and  ingenuity,  and  deriving  ad- 
ditional weight  from  the  professional  and  offi- 
cial standing  of  their  authors,  maintained  this 
doctrine,  which  is  again  expressed  by  Judge 
Bronson  in  these  cases. 

This  very  grave  doubt,  though  not  uniform- 
ly sustained  by  legislative  practice,  and  cer- 
tainly not  by  the  opinions  of  the  majorities  of 
our  Legislature  in  later  years,  was  yet  suffi- 
ciently powerful  to  present  a  serious  impedi- 
ment to  the  passing  by  a  two  thirds  vote,  any 
general  law  for  the  erection  of  moneyed  cor- 
porations, by  their  own  act,  without  further 
legislative  interference.  Strong  public  opinion 
and  the  requirements  of  trade  were  thought, 
by  a  large  majority  of  the  Legislature  of  1838, 
to  demand  some  legislation  whereby  the  busi- 
ness of  banking  could  be  thrown  open,  under 
proper  restraints,  to  all  who  might  choose  to 
engage  in  it.and  this  without  dependence  upon 
political  patronage.  Capital  could  not  be 
brought  into  such  an  employment  under  the 
general  unlimited  responsibility  imposed  by 
our  law  of  partnership.even  if  the  Restraining 
Act  were  repealed. 

It  is  notorious  as  a  fact,  now  historical  and, 
indeed,  appears  on  the  face  of  the  statute, that 
it  was  the  deliberate  intention  of  the  Legisla- 
ture to  attain,  if  possible,  the  most  important 
advantages  that  might  accrue  from  an  indefi- 
nite extension  of  chartered  banks,  according 
to  the  real  or  presumed  wants  of  the  commer- 
cial community,  without  either  compelling  a 
constant  recourse  to  the  possessors  of  political 
power  in  every  instance,  or  incurring  the  great 
legislative  difficulties  of  passing  a  general  law, 
authorizing  self-created  banking  corporations, 
and  the  consequent  doubt,  whether  any  such 
law  would  be  valid  under  our  Constitution,  in 
whatever  *manner  passed.  They, there-  [*1 4O 
fore,  labored  to  obtain  the  many  ad  vantages  of 
chartered  banking  corporations,  without  actu- 
ally passing  any  Act  creating  bodies  politic  or 
corporate'.  The  question  now  arises,  did  the 
Legislature  of  1888  succeed  in  their  intention 
and  attempt,  or  did  they,  from  error,  inadvert- 
ence, ignorance,  or  from  the  positive  necessity 
of  the  case,  contravene  the  express  inhibition 
of  the  Constitution,  by  attempting  to  establish 
numerous  bodies  corporate  and  politic,  in  one 
single  bill,  without  the  required  constitutional 
majority? 

It  is  a  general  principle  of  legislative  inter- 
pretation, that  the  declared  or  obvious  inten- 
tion of  the  Legislature  is  always  entitled  to 
the  highest  respect  in  the  interpretation  of 
their  statutes.  For  the  reasons  above  stated, 
the  external  evidence  of  acknowledged  facts 
in  the  political  history  of  our  State,  is  good 
authority  to  indicate  that  intent.  The  same  in- 
tention may  also  be  shown  from  our  journals, 
the  very  highest  documentary  history,  and  to 
which  I  doubt  not  that  courts  may  refer  for  the 
meaning  or  intention  of  Acts.  We  there  find 
that  the  Assembly  passed  this  bill  by  the  pre- 
cise vote  of  two  thirds  on  ayes  and  noes,  but 
yet  did  not  think  it  necessary  or  proper  to  give 
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the  formal  attestation  required  by  the  law  for 
a  bill  creating  corporate  bodies.  The  Senate, 
by  a  formal  vote  after  debate,  decided  by  reso- 
lution that  in  their  judgment  it  was  not  such  a 
bill.  Besides  this,  the  intention  may  be  shown 
from  what  Ld.  Coke  calls,  an  interpretation 
drawn  from  the  bowels  of  the  Act  itself,  ex 
visceribus  statuti.  The  companies  to  be  formed 
under  it  are  called  associations, a  name  synony- 
mous with  fellowships  or  partnerships.  They 
are  not  treated  in  the  law  as  bodies  politic; 
those  usual  words  creating  corporations,  so 
•customary  with  us  as  to  seem  essential,  are  not 
found  in  the  Act.  I  think  that  no  man  can 
read  this  statute,  without  perceiving  that  the 
Legislature  did  not  intend  to  create  bodies  cor- 
porate in  the  legal  sense;  and  that  if  they  have 
done  so,  it  has  been  by  the  imperious  operation 
of  law  controlling  their  clear  intent. 

Now  I  admit  that  all  this  is  not  conclusive 
.as  to  the  legal  construction  of  the  statute.  It 
14:1*J  is  still  far  from  deciding  the  *doubt, 
whether  the  Legislature  may  not  have  mis- 
judged as  to  the  legal  character  of  the  compa- 
nies which  would  be  organized  in  conformity 
with  their  law.  They  may  have  unwittingly 
transcended  the  limits  of  their  own  power. 

To  deny  this'would  be  to  deny  the  judicial 
right  of  correcting  any  clearly  unconstitution- 
al Act,  whenever  such  Act  has  been  passed, 
not  willfully,  nor  by  palpable  inadvertence.as 
sometimes  happens,  but  by  the  Legislature's 
deliberate  misapprehension  of  the  right  bound- 
aries and  limits  of  their  legitimate  power. 

The  insolvent  laws  of  this  State,  and  the 
steamboat  monopoly,  afterwards  judicially  de- 
clared, by  the  Supreme  Court  of  the  U.  S.,  to 
be  unconstitutional  and  void,  were  of  this 
character. 

Still  the  manifest  intention  of  the  Legisla- 
ture, that  the  law  thus  passed  should  not  be, 
in  fact,  nor  be  deemed  to  be  within  the  inhibi- 
tion of  the  Constitution,  gives  not  only  some 
weight  of  authority  to  their  view  of  the  statute, 
but  more  than  that,  it  gives  the  presumptive 
character  of  constitutionality.  The  contrary  is 
to  be  positively  shown;  and  if  there  be  any 
doubt,  that  must  be  in  favor  of  the  law  as  it 
stands  in  our  statute  book. 

Moreover,  this  constitutional  restriction  is  a 
restraint  upon  the  general  powers  of  the  bod 
ies  possessing  the  legislative  sovereignty.  AH 
legislative  authority  is  ordinarily  vested  in  the 
majorities  of  the  two  houses.  This  is  the  basis 
of  our  republican  system.  No  restriction,  then, 
upon  this  general  authority,  should  be  con- 
strued to  extend  by  mere  inference  or  implica- 
tion beyond  the  well  settled  meaning  of  the 
language  used,  or  the  acknowledged  evils 
meant  to  be  excluded. 

What,  then,  is  the  strict  definition  of  the 
phrase  "bodies  politic  and  corporate?" 

Definitions  differ  in  their  character  accord 
ing  to  the  nature  of  the  thing  to  be  defined. 
Words  denoting  real  substances  existing  in  nat- 
ure, or  any  of  the  ordinary  acts  of  the  mind, 
are  all  to  be  explained  and  defined  by  stating 
the  facts  and  circumstances  that  usually  ac- 
company or  follow  such  things  or  acts.  The 
142*]word  is  made  intelligible  only  *by  a  de- 
scription, by  the  enumeration  of  the  attributes 
or  circumstances  in  which  it  agrees  or  differs 
with  other  things  of  qualities  somewhat  simi- 
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lar.  Thus,  a  name  conveying  an  idea  general- 
ized from  many  individuals  is  defined  and  ex- 
plained by  describing  the  qualities  ordinarily 
found  in  such  individuals.  It  is  so  in  the  defi- 
nitions of  natural  objects  which  are  rather  de- 
scriptions than  definitions.  It  is  often  so  in  the 
definition  of  moral  actions.  But  it  is  never  so 
as  to  words  or  phrases  denoting  any  artificial 
and  purely  technical  conceptions:  ideas  framed 
by  the  mind  itself,  and  not  otherwise  found  in 
nature.  Such  words  or  ideas  are  susceptible 
of  a  strict  definition.  In  the  logical  phrase, 
they  are  capable  of  an  essential  definition,  com- 
prehending the  whole  meaning  essential  to  the 
thing  being  what  it  is;  and  this  for  the  obvious 
reason  that  the  meaning  of  the  word  is  man's 
own  meaning,  being  the  creation  of  his  own 
mind,  and  he  can  state  precisely  all  that  is  es- 
sential to  it.  It  is  otherwise  to  the  works  of 
God,  which  man  can  describe  only  as  far  as 
known  to  him.  Every  such  definition  must 
be  but  a  description  of  qualities,  and  that  nec- 
essarily imperfect,  since  every  work  of  the 
Creator  possesses  innumerable  qualities  which 
no  human  description  or  definition  can  grasp. 
Strict  and  essential  definitions  can  generally 
be  given  of  the  terms  of  positive  jurisprudence, 
and  particularly  so  in  the  extremely  tech- 
nical and  artificial  system  of  the  ancient  En- 
glish law.  This  is  remarkably  the  case,  for 
instance,  in  regard  to  our  common  law  terms 
of  real  estate,  as  fee,  lease,  warranty,  grant, 
covenant,  reversion,  remainder,  etc. ;  all  of 
which  are  defined  precisely  and  essentially, not 
explained  by  mere  attributes.  Bodies  corporate 
belong  to  that  system,  and  thence  do  we  imme- 
diately derive  them.  What,  then,  is  a  body  cor- 
porate? What  is  its  necessary  and  essential 
meaning?  "It  is  called  a  body  corporate," 
says  Ld.  Coke,  "because  the  persons  compos- 
ing it  are  made  into  one  body."  "It  is  only  ma&- 
slracto, and  rests  only  in  contemplation  of  law." 
10  R.,  50.  So  again,  he  says,  I  Inst.,  203,  250: 
"Persons  capable  of  purchasing  are  of  two 
sorts — persons  natural  created  of  God,  and 
persons  created  by  the  policy  of  man,  as  per- 
sons incorporated  into  a  body  politic."  If, 
leaving  the  *quaint  scholastic  teach-  [*143 
ing  of  the  father  of  English  law,  we  come  to 
the  clearer  and  directer  sense  of  our  own  Mar- 
shall, we  find  the  same  prevailing  idea.  "A 
body  corporate  is  an  artificial  beinir,  invisible, 
intangible,  existing  only  in  contemplation  of 
law.  Being  the  creature  of  law,  it  possesses 
only  the  properties  conferred  upon  it  by  its 
charter.  Among  the  most  important  of  these 
are  immortality  and,  if  the  expression  may  be 
allowed,  individuality."  4  Wh.,  636;  1  Pet.,  46. 
Again:  "It  is  precisely  what  the  Act  of  incorpo 
ration  makes  it ;  derives  all  its  powers  from 
that  Act,  and  is  capable  of  exerting  its  facul- 
ties only  in  the  manner  which  that  Act  author- 
izes." "  Within  the  limits  of  the  properties 
conferred  by  its  charter,  it  can,"  says  Black- 
stone,  "do  all  acts  as  natural  persons  may." 
"  In  corporations,"  says  Prof.  Woddeson," in- 
dividuals are  invested  by  the  law  with  a  politi- 
cal character  and  personality,  wholly  distinct 
from  their  natural  capacity."  "A corporation," 
says  Kyd,  Corporations,  13,  "is  not  a  mere  ca- 
pacity, but  a  political  person  in  which  many 
capacities  reside."  Thus,  then,  the  essential  le- 
gal definition  that  covers  the  whole  ground, 
21  321 
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and  expresses  the  very  essence  of  the  being  of 
a  body  corporate,  is  this  :  "  It  is  an  artificial 
legal  person,  a  succession  of  individuals,  or  an 
aggregate  body  considered  by  the  law  as  a  sin- 
gle continuous  person,  limited  to  one  peculiar 
mode  of  action,  and  having  power  only  of  the 
kind  and  degree  prescribed  by  the  law  which 
confers  them."  Such  is  the  established  notion 
of  our  common  law.  Such,  too,  as  far  as  I  can 
trace  it.  is  tin-  doctrine  of  the  modern  civil  law 
as  modified  by  the  jurisprudence  of  the  Euro- 
pean Continent.  "Communities  that  are  law- 
fully established  (i.e.,  corporations"),  says  Do- 
mat,  one  of  the  great  teachers  of  the  ante- rev- 
olutionary French  civil  law,  "are  in  the  place 
of  persons  and  their  union,  which  renders  com- 
mon all  their  interest,  make  them  tobeconsid 
ered  as  one  single  person."  Dom.  Civ.  L., 
Lib.  I,  tit.  15.  To  the  same  effect  a  somewhat 
older  Italian  civilian  speaks,  Oldradiisde  Ponte, 
as  quoted  by  Sir  Robert  Sawyer.in  his  very  able 
and  learned  argument  in  the  case  of  The  City 
of  London.  8  St.  Tr.,  1175.  "  Licet  non  habent 
veram  per»onam,  habent  per sonamfictione  juris." 
144*J  So  the  *older  German  jurisprudence, 
as  founded  on  the  Roman  law,  also  held  the 
idea  of  personality  as  essential  to  corporations. 
Heineccius,  one  of  the  most  distinguished  civil- 
ians of  that  school  in  the  last  century,  in  his 
instructive  essay  on  the  legal  history  of  the  cor- 
porate guilds  or  societies  of  trade  so  common 
in  Germany,  speaks  of  this  personality  as  an 
attribute  of  all  corporations.  "  Universitates  et 
contrahere  possunt  et  delinquere,  quippe  gum  mo- 
raliter  unam  representant  personam. "  De '  Collt- 
giis  Opificum,  in  Germania,  cap.  77,  sec.  19. 
This  doctrine  of  the  modern  civilians  of  France, 
Italy  and  Germany,  may  be  traced  up  even  to 
the  jurists  of  the  Code  and  Pandects.  PemoncB 
vicefungitur  municipium  et  decuria.  Pan.,  1, 
22,  defidejuss.  I  do  not  cite  these  civilians  as 
direct  authorities,  but  mainly  to  show  how 
deeply  and  generally  this  pervading  idea  of  le- 
gal personality  and  artificial  individuality  en- 
tered into  and  formed  the  characteristic  of  all 
corporate  bodies  in  those  systems  of  law  which 
might  indirectly  affect  or  govern  our  own,  or 
tend  to  influence  even  the  popular  use  of  our 
legal  terms. 

So  far  was  this  principle  of  corporate  person- 
ality carried  in  our  old  common  law,  that  rea- 
sons were  expressly  assigned  why  a  corpora 
tion  could  not  be  excommunicated  or  punished 
for  crime.  "  Because  it  has  no  soul,"  said  Ld. 
Coke,  which,  however  ludicrously  it  may  now 
sound,  was  but  saying  quaintly,  and  in  the  style 
of  that  day,  what  in  modern  times  would  be 
expressed  by  saying  that  a  corporation,  being 
an  artificial  and  not  a  moral  person,  must  be 
incapable  of  guilt.  The  very  able  argument  in 
the  celebrated  historical  case  of  The  Charter  of 
London  in  1682,  went  a  good  deal  into  these 
refinements,  and  it  was  held  on  one  side  that  a 
political  person  had  a  mind  and  reason,  accord- 
ing t«  Ld.  Ch.  J.  Hobard,  and  that  its  reason 
was  expressed  by  its  by  laws  ;  whilst  the  At- 
torney-General (whom  Bishop  Burnet  has  egre- 
giously  wronged  in  calling  him  "a  hot,  dull 
man"),  argued  most  acutely,  as  well  as  very 
learnedly,  in  support  of  the  capacity  of  a  cor- 
poration to  incur  political,  if  not  moral,  guilt 
and  punishment. 

All  these,  it  is  true,  are  refinements  of  tech- 
822 


nical  reasoning,  in  a  taste  aiid  fashion  of 
thought,  which  have  passed  *away;  but  [*145 
they  prove  conclusively  how  strong  and  un- 
doubted was  that  legal  principle  of  personality 
upon  which  those  mere  inferences  and  nicedis- 
tinctions  were  founded. 

In  order  to  continue  the  existence  of  such 
an  artificial  person,  perpetual  succession  is  or- 
dinarily necessary,  though  it  is  not  strictly  es- 
sential, for  it  may  be  confined  to  any  given 
number  of  lives  in  being,  holding  in  a  sort  of 
corporate  joint  tenancy,  of  which  I  think  ex- 
amples may  be  found.  As  a  legal  person,  it  has 
only  the  powers  and  properties  specifically 
conferred  upon  it;  and  can  possess  and  exercise 
no  others,  except  such  as  are  absolutely  neces- 
sary to  the  exercise  of  the  powers  expressly 
given.  This  is  the  enactment  of  our  Revised 
Statutes,  which,  as  our  revisers  rightly  said  in 
their  report  on  that  title  of  the  law,  is  "declar- 
atory of  a  principle  of  law  frequently  recog- 
nized by  our  courts,  and  which  it  was  deemed 
useful  to  confirm  by  legislative  authority."  To 
these  are  added  certain  legal  incidents  by  the 
common  law,  also  declared  incur  statute,  and 
common  to  all  corporations,  as  to  sue  and  be 
sued,  hold  and  convey  real  and  personal  prop- 
erty, to  appoint  officers  for  its  services,  and  to 
make  by  laws  for  the  management  of  its  affairs. 
To  these  more  important  rights,  the  law  adds 
the  external  evidence  of  a  name  and  a  common 
seal.  This  last,  though  apparently  a  matter  of 
form,  is  not  without  effect,  any  more  than  the 
legal  consequences  of  seals  to  instruments  in 
England  and  this  State,  so  widely  different 
from  those  of  other  legal  systems,  where  the 
distinction  between  sealed  and  unsealed  instru- 
ments is  unknown.  It  is  only  through  a  com- 
mon seal  and  name  that  any  grant  of  lands,  or 
covenant  touching  them,  can  be  made  by  a  cor- 
poration. . 

There  are  several  very  useful  and  beneficial 
accessary  powers  or  attributes,  very  often  ac- 
companying corporate  privileges,  especially  in 
moneyed  corporations,  which,  in  the  existing 
state  of  our  law,  as  modified  by  statutes,  are 
more  prominent  in  the  public  eye,  and  perhaps 
sometimes  in  the  view  of  our  courts  and  Leg- 
islatures, than  those  which  are  essential  to  the 
being  of  a  corporation.  Such  added  powers, 
however  valuable,  are  merely  accessary.  They 
do  not  *in  themselves  alone  confer  a  [*14tt 
corporate  character,  and  may  be  en  joyed  by  un- 
incorporated individuals.  Such  a  power  is  the 
transferability  of  shares,  whereby  the  invest- 
ments may  be  made,  without  the  owner  losing 
the  future  control  of  his  funds  under  changes 
of  circumstances.  Such,  too,  is  the  limited  re- 
sponsibility by  which  the  stockholder,  having 
once  fairly  paid  up  his  share  of  the  capital,  is 
exempted  from  further  personal  liability.  So, 
too,  the  convenience  of  holding  real  estate  for 
the  common  purposes,  exempt  from  the  legal 
inconveniences  of  joint  tenancy  or  tenancy  in 
common.  Again;  there  is  the  continuance  of 
the  joint  property  for  the  benefit  and  preserva- 
tion of  the  common  fund,  indissoluble  by  the 
death  or  legal  disability  of  any  partner.  Every 
one  of  these  attributes  or  powers,  though  com- 
monly falling  in  with  our  notions  of  a  moneyed 
corporation,  is  quite  unessential  to  the  legality 
of  a  corporation,  may  be  found  where  there  is 
no  pretense  of  a  body  corporate,  nor  will  they 
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make  one  if  all  were  combined,  without  the 
presence  of  the  essential  quality  of  legal  indi- 
viduality. This  distinction  has  been  observed 
and  marked  by  Mr.  Kyd,  Kyd,  Corp.,  13, with 
logical  acuteness  and  precision:  "A  corpora- 
tion is  a  political  person,  capable,  like  a  natu- 
ral person,  of  enjoying  a  variety  of  franchises. 
It  is  to  a  franchise  as  a  substance  to  its  attri- 
bute. It  is  something  to  which  many  attributes 
belong,  but  it  is  itself  something  distinct  from 
those  attributes." 

Thus,  the  transferability  of  shares  is  not  es- 
sential to  a  corporation.  For  instance,  it  does 
not  enter  into  the  constitution  of  our  chartered 
colleges,  academies,  hospitals  and  other  cor- 
porate institutions  founded  by  public  endow- 
ment or  private  beneficence.  It  does  not  enter 
into  the  charters  of  incorporated  scientific  and 
literary  societies.  It  does  not  even  form  a 
feature  in  our  corporate  societies  for  mutual 
benefit  or  charity,  in  the  funds  of  which  the 
members  have  a  beneficial  interest.  On  the  oth- 
er hand,  such  right  of  transfer  may  be  incor- 
porated into  partnership  articles,  and  become 
a  fundamental  condition  of  them.  The  gener- 
al vule.'in  absence  of  any  express  stipulation, 
is,  indeed, the  reverse  of  this,  and  in  practice  it 
is  comparatively  rare  amongst  us.  Hence,  It 
147*]  *has  become  common  to  consider  such 
transferability  as  a  clear  indication  of  a  cor- 
porate character.  "We  have  seen,"  says  Colly. 
Part.,  647,  "that  in  common  cases,  a  partner 
is  precluded  from  assigning  his  interest  to  a 
stranger.so  as  to  make  that  stranger  a  partner. 
To  prevent  this  rule  from  affecting  the  stock- 
holder of  a  trading  company,  there  must  be 
provision  in  the  deed  of  settlement  enabling 
each  stockholder  to  assign  or  transfer  his 
share."  He  then  adds  the  limitations  rendered 
necessary  in  England  by  the  Bubble  Act.which 
has  no  corresponding  statute  here,  and  the  con- 
clusion of  the  English  decisions  is,  that  by  the 
common  law,  shares  may  be  made  transferable 
absolutely.  King  v.  Webb,  14  East,  406;  Pratt 
v.  Hutehinson,  15  Id.,  515;  Nockels  v.  Crosby,  3 
Barn.  &  C.,  814.  See,  also,  other  cases  collect- 
ed by  Wordsworth  on  Joint  Stock  Companies. 
Again;  the  joint  stock  companies  authorized 
by  statutes  in  England,  are  avowedly  and  con- 
fessedly not  corporations;  and  there,  says 
Wordsw.  Joint  Stock  Companies,  183:  "It  is 
the  object  of  all  companies  to  render  their 
shares  as  negotiable  as  possible,  so  that  in  fact 
the  restrictions  imposed  by  the  deed  of  settle- 
ment upon  the  transfer  of  shares  are  generally 
very  few,  and  seldom  extend  beyond  requiring 
the  transferrer's  name,  etc.,  being  registered 
in  the  books  of  the  company."  The  language 
of  two  or  three  of  the  later  Acts  of  Parliament 
is  specially  worthy  of  attention  on  this  subject. 
They  declare,  as  strongly  as  words  can  declare 
legislative  intention,  that  transferability  of 
shares,  and  the  consequent  succession,  can  be 
authorized  in  common  law  copartnerships 
without  giving  to  such  companies  any  corpor- 
ate existence,  or  rendering  them  the  less  co- 
partnerships in  the  strict  legal  sense  of  the 
term.  In  the  Statute  of  6  Geo.  IV.,  ch.  42,  it  is 
enacted  "that  it  shall  be  lawful  for  any  mem- 
ber of  any  such  society  or  copartnership,  their 
respective  executors,  administrators  or  assigns, 
to  sell  and  transfer  any  share  or  shares,  or  por- 
tion or  portions  of,  or  the  entire  stock  or  inter- 
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est  which  any  such  member  may  possess  in 
such  society  or  copartnership,  and  the  proper- 
ty or  funds  thereof,  subject  to  such  regulations 
and  restrictions  as  may  be  required  by  the 
constitution  *of  such  society  or  copart-  [*148 
nership."  This  statute  is  entitled  "An  Act  for 
the  Better  Regulation  of  Copartnerships  of 
Certain  Bankers  in  Ireland."  The  preamble 
and  recitals,  and  all  the  sections,  speak  of 
these  banking  firms  as  mere  copartnerships. 
This  strongly  marked  and  repeated  recogni- 
tion of  them  as  such,  in  the  very  sections  au- 
thorizing that  transferability  and  its  consequent 
succession,  which  have  been  insisted  on  as  in- 
fallible marks  of  corporate  character,  leave  no 
doubt  in  my  mind  as  to  the  intention  and  un- 
derstanding of  the  British  Parliament,  that  in 
authorizing  associations  with  these  and  other 
powers  similar  to  those  granted  by  our  bank- 
ing law,  they  were  not  creating  bodies  politic 
or  corporate. 

But  this  is  not  all;  Parliament  has  not  left 
its  meaning  and  intention  to  be  a  matter  of  in- 
ference. In  1838  another  Act  was  passed 
amendatory  of  the  one  just  cited,  and  of  an- 
other in  relation  to  bankers  in  England,  which 
gave  similar  powers.  That  amendatory  statute, 
after  reciting  and  referring  to  the  titles  of  these 
prior  Acts,  adds  in  the  preamble,  "and  where- 
as, it  is  expedient  that  the  said  Act  should  be 
amended,  so  far  as  relates  to  the  powers  ena- 
bling any  such  copartnership,  not  being  a  body 
corporate,  to  sue  any  of  its  own  members,  and 
the  powers  enabling  any  member  of  any  such 
copartnership,  not  being  a  body  corporate,  to 
sue  the  said  copartnership;  Be  it,  therefore, 
enacted,  etc.,  that  any  person  now  being,  or 
who  hereafter  may  be,  a  member  of  any  co- 
partnership carrying  on  the  business  of  bank- 
ing under  the  provisions  of  the  said  recited 
Acts,  may  commence  and  prosecute  any  ac- 
tion, etc." 

There  can  be  no  reasonable  doubt,  that  in 
these  most  •"deliberately  considered  and  very 
technically  drawn  Acts  of  Parliament,  recog- 
nizing copartnerships  as  having  transferable 
stock,  and  giving  them  the  authority  of  suing 
in  the  name  of  their  officers  and  other  persons, 
similar  to  those  of  the  associations  formed  un- 
der our  Act,  no  bodies  corporate  were  intend- 
ed or  supposed  to  be  created. 

But,  on  this  head  of  transferability,  we  need 
not  rely  upon  English  authority  alone.  We 
have  as  strong  authority  in  our  own  usages 
and  decisions. 

*In  the  articles  of  the  Merchants'  [*149 
Bank  Association,  before  our  Restraining  Act, 
a  similar  transferability  of  shares  was  provided, 
and  these  articles  have  the  authority  of  Alex- 
ander Hamilton  for  their  validity.  I  shall  have 
occasion  to  refer  to  them  more  fully  hereafter. 

So,  again,  in  the  case  of  the  Albany  Ex- 
change, before  it  received  its  present  charter, 
the  validity  of  the  partnership  or  joint  stock 
company  for  a  public  enterprise,  with  trans- 
ferable shares,  was  expressly  recognized.  By 
the  Court — Cowen,  J.  "The  objection  taken 
on  the  argument,  that  this  association  was  il- 
legal, as  being  in  the  nature  of  a  corporation, 
issuing  scrip  and  providing  for  a  transfer  of 
stock  is  not  well  founded.  The  act  of  associ- 
ating in  this  way  is,  we  think  .properly  charac- 
terized by  the  exception  taken  at  the  trial.  It 

323 


II'.' 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1840 


constitutes  a  partnership  valid, as  being  formed 
for  the  purposes  of  a  lawful,  honest  enter- 
prise." Townscnd  v.  Ooewey,  19  Wend.,  427. 
The  learned  judge  then  refers  to  and  adopts 
the  authority  of  Colly.  Part.,  p.  624,  and  the 
cases  he  cites. 

Again;  this  transferability  may  bo  found  in 
many  sorts  of  trusts.  A  well  known  instance 
of  this  may  be  seen  in  the  Tontine  of  N.  Y., 
originally  built  for  the  purposes  of  a  Mer- 
chants' Exchange.  It  is  a  trust  of  real  estate, 
with  transferable  shares  as  personal  property; 
it  was  originally  settled  by  the  most  eminent 
counsel  of  this  State,  and  its  validity  has  been 
attested  by  nearly  50  years'  experience,  during 
which,  above  200  shares  have  passed  through 
courts,  assignments,  insolvencies,  bankrupt 
commissions.distributions  of  estates. etc., with 
out  their  legal  transferability  having  ever  been 
impeached.  See  printed  articles  of  the  Ton- 
tine, N.  Y.,  1793. 

In  both  of  these  last  examples,  as  in  other 
instances  of  trusts  and  partnerships,  lands  were 
held  exempt  by  operation  of  law  from  the  le- 
gal incidents  of  joint  tenancy,  or  tenancy  in 
common,  and  the  estate  continued  for  the  com- 
mon purposes.  This  has  been  noted  as  a  mark 
of  corporate  character;  yet  most  corporations 
are  limited  in  the  extent  of  its  exercise,  some 
are  expressly  excluded  from  the  privilege,  and 
15O*J  *very  many  exist  legally  without  its 
actual  exercise  or  enjoyment. 

The  non-dissolution  by  death  or  by  legal  dis- 
ability, is  also  noted  in  the  opinion  of  the  Su- 
preme Court  in  these  cases  as  a  mark  of  a  cor- 
porate body.  But  that  also  may  be  found  in 
the  trusts  just  mentioned,  and  others  of  a  sim- 
ilar nature,  and  it  may  be  adopted  as  an  ar- 
ticle of  ordinary  partnership.  It  is  the  set- 
tled law  of  England  that  it  may  be  stipu- 
lated that  death  shall  not  dissolve  the  part- 
nership, and  further,  that  the  executors  of 
the  deceased  shall  become  partners.  Colly. 
Part.,  pp.  5,  648;  Peate  v.  Chamberfain,  2  Ves., 
33;  Kingman  v.  Spurr,  7  Pick.,  235;  Wrexham 
v.  Huddleton,  1  Swanst. ,  514. 

Again;  a  common  name  has  been  regarded 
as  a  corporate  criterion.  To  this  Ld.  Ellenbor- 
ough  gives  a  full  answer  in  flea;  v.  Webb.  "As 
to  the  fourth  point,  that  the  subscribers  have 
presumed  to  act  as  if  they  were  a  body  cor- 
porate— how  is  this  made  out?  It  was  urged 
that  they  assumed  a  common  name — that  they 
have  a  committee,  etc.  But  are  these  the  un- 
equivocal evidence  and  characteristics  of  a  cor- 
poration? How  many  unincorporated  assur- 
ance companies  and  other  descriptions  of  per- 
sons are  there  that  use  a  common  name,  and 
have  their  committees,  general  meetings  and 
by-laws?  Are  these  all  illegal  ?  or  which  of 
these  particulars  can  be  stated  as  being  of  it- 
self the  distinctive  and  peculiar  criterion  of  a 
corporation?"  Thence  he  infers,  that  "these 
subscribers  have  not  acted  peculiarly  as  a  body 
corporate."  Rex  y.  Webb,  14  East,  406. 

But,  perhaps,  in  the  general  and  popular 
understanding,  the  most  familiar  distinction 
between  corporate  bodies  and  common  part- 
nerships, or  other  joint  undertakings,  is  the 
exemption  of  the  associates  from  personal  liabil- 
ity beyond  the  actual  amount  of  their  respect- 
ive proportions  of  the  capital.  The  regarding 
of  this  very  frequent  and  important  incident 
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of  a  corporation  as  an  essential  characteristic, 
seems  not  to  be  confined  to  popular  opinion. 
Judge  Cowen  says,  in  the  decision  of  the  cases 
now  before  us  :  "Among  other  peculiar  privi- 
leges conferred  on  these  associations,  and  not 
enjoyed  by  natural  persons,  I  allude  to  that  of 
the  exemption  of  *members  from  per-  [*151 
sonal  liability  for  debt.  This  is  mentioned  by 
Angel  &  Ames,  in  their  treatise,  as  peculiar  to 
a  private  corporation:  they  notice  it  as  a  strik- 
ing characteristic  between  a  corporation  and  a 
partnership."  Yet  our  own  statute  of  limited 
partnerships  affords  sufficient  evidence  that  an 
alteration  of  the  existing  law  may  be  made  by 
statute,  so  as  to  exempt  from  personal  liability 
beyond  the  stipulated  share  in  the  joint  funds, 
for  the  debts  of  a  firm,  without  the  remotest 
thought  of  converting  such  firms  into  bodies 
corporate.  Besides,  the  right  of  making  a  con- 
tract, whereby  those  who  tender  it  stipulate 
not  to  be  bound  beyond  the  amount  of  some 
specific  pledged  fund,  must  be  a  natural  right 
growing  out  of  the  very  nature  of  contracts. 
If  a  company  or  association,  or  an  individual, 
offers  to  contract  to  make  certain  payments 
only  to  the  amount  of  certain  specific  funds, 
and  others  choose  to  accept  that  contract  on 
tBose  conditions,  there  can  be  nothing  to  pre- 
vent the  validity  of  such  a  contract,  except 
some  positive  rule  of  law  founded  on  policy 
or  on  arbitrary  enactment.  In  the  absence  of 
such  a  restriction,  it  is  and  must  be  good. 
Such  a  limitation,  then,  must  be  binding  on  all 
who  accept  the  conditions.  The  policy  of  our 
law  and  the  usages  of  business  have,  indeed, 
rightly  fixed  the  presumption  the  other  way, 
so  that  the  stipulation  and  the  burden  of  proof 
of  the  limited  indebtedness  are  thrown  upon 
those  who  expect  to  be  benefited  by  them. 
This  right  has  been  substantially  admitted  by 
the  highest  tribunal  in  Great  Britain,  in  the 
case  of  Minuet  v.  Whinnery,  8  Bro.  P.  C.,323, 
and  it  was  held  to  be  good  by  Ld.  Ellenbor- 
ough,  in  Alderson  v.  Pope,  1  Camp,  404,  n.  a. 
The  doctrine  has  been  received  as  settled  law 
by  one  of  the  best  elementary  writers  of  the 
day,  often  cited  by  our  own  Supreme  Court. 
"When  a  creditor,"  says  Colly.  Part.,  214, 
"has  notice,  that  by  an  arrangement  between 
partners,  one  of  them,  though  appearing  to  the 
world  as  a  partner,  shall  not  participate  in  the 
loss,  and  shall  not  be  liable  for  it,  the  creditor 
will  be  bound  by  the  arrangement." 

The  original  articles  of  the  Merchants'  Bk. , 
in  the  City  of  N.  Y.,as  an  unincorporated 
association,  with  limited  'liability,  as  [*152 
well  as  transferable  shares,  which  were  read  in 
argument  by  Mr.  Kent,  have  the  great  profes- 
sional authority  of  Alexander  Hamilton,  who 
prepared  them,  and  of  the  many  eminent  men 
who  joined  in  them,  and  whose  professional 
distinction  gives  to  their  approbation  the  char- 
acter of  a  sort  of  judicial  sanction;  whilst  the 
Restraining  Act,  passed  soon  after,  proves,  as 
was  unanswerably  argued,  that  the  Legislature 
and  its  legal  advisers  considered  such  a  volun- 
tary association,  thus  restraining  its  own  lia- 
bility, not  as  a  violation  of  common  law  or  nat- 
ural right,  but  merely  as  contradicting  the 
financial  policy  of  the  State. 

A  similar  analysis  of  such  of  the  customary 
accessary  powers  of  specially  chartered  mon- 
eyed corporations,  as  from  being  most  condu- 
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cive  to  ends  of  profit  or  convenience  are  ordi- 
narily considered  as  the  essential  qualities  con- 
stituting corporations,  will  show,  that  all  such 
powers  or  incidents  are  merely  convenient  and 
desirable  authorities  or  modes  of  action,  added 
to  and  engrafted  upon  the  creation  of  a  body 
politic;  not  the  legal  attributes  absolutely  es- 
sential to  a  corporation,  and  denoting  its  exist- 
ence as  such. 

Amongst  us,  as  in  England,  bodies  politic  or 
corporate  may  exist  where  the  ultimate  per- 
sonal liability  is  still  retained.  The  personal 
liability  is,  indeed,  suspended  in  such  cases, 
and  for  a  time  merged  in  that  of  the  artificial 
corporate  person;  but  there  may  be  an  ulterior 
recourse  to  the  corporators  when  the  former 
fails.  Many  corporate  banks  in  other  States  are 
so  constituted,  and  with  us  some  chartered 
companies  for  insurance,  etc. ,  some  for  an  in- 
definite, others  to  a  limited  extent  beyond  the 
capital.  Corporate  bodies  may  exist  also  with- 
out transferability  of  the  rights  of  the  corpo- 
rators; for  a  large  majority  of  our  literary  and 
charitable,  as  well  as  all  our  municipal  cor- 
porations, are  so.  On  the  other  hand,  by  our 
own  common  law  as  is  would  exist  now,  inde 
pendently  of  statutory  restrictions,  associations 
might  be  formed  and  trusts  created,  having 
every  one  of  the  above  enumerated  character- 
istics, which  have  been  insisted  upon  as  essen- 
tial to  a  corporation,  except  that  personality 
which  I  before  stated  as  forming  its  strict  and 
necessary  essential  legal  definition.  The  pres- 
153*]  ent  joint  stock  companies  *of  England 
afford  pregnant  examples,  showing  how  many 
of  these  attributes  may  be  embodied  in  volun- 
tary associations  which  are  confessedly  not  cor- 
porations. 

In  fact  the  line  may  be  very  faint,  and  de- 
pending wholly  upon  the  purely  legal  and 
technical  character  conferred,  whether  a  joint 
stock  association  or  a  trust,  freed  by  law  from 
certain  positive  restraints  imposed  by  our  mod- 
ern statutes,  be  a  corporation  or  not.  The  Ton- 
tine trust,  before  mentioned,  is  managed  by 
directors  annually  elected  by  stockholders;  its 
real  estate  is  held  by  trustees,  continuing  their 
trust  from  hand  to  hand  during  the  lives  of  the 
original  nominees  and  the  survivors  of  them, 
with  transferable  shares,  and  wholly  without 
personal  liability.  For  the  'reasons  already 
stated,  the  eminence  of  the  counsel  (the  late  R. 
Harrison)  who  prepared  the  trust,  and  the  fre- 
quency with  which  its  legal  character  must 
have  passed  in  review  before  lawyers  and 
courts,  and  always  without  objection,  it  may 
well  be  regarded  as  sanctioned  judicially.  It  is 
a  valid  trust.  Add  to  it  a  legislative  charter, 
making  the  associates  a  body  corporate  and  no 
more,  what  is  then  the  effect?  Simply  to  give 
a  different  technical  character,  an  artificial  in- 
dividuality,in  Gh.  J.  'Marshall's  phrase, a  differ- 
ent mode  of  standing  in  courts. 

Such  was  the  actual  history  of  the  Albany 
Exchange.  It  was  a  joint  stock  company,  for- 
mally decided  to  be  valid.  19  Wend.,  427.  A 
year  or  two  after  (1837)  it  appears  by  our  stat- 
ute book  to  have  been  incorporated.  But  there 
is  probably  but  little  difference,  besides  the 
greater  convenience  of  the  corporate  body,  be- 
tween the  former  organization  and  the  present. 

The  trusts  specially  permitted  by  an  Act  of 
last  year,  Slat.  1839,  ch.  174.  for  the  benefit  of 
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that  singular  people  called  Shakers, were  noth- 
ing more  than  exemptions  from  the  recent  re- 
strictions of  trusts.  They  were  authorized  to 
continue,  enlarge  and  manage  their  property, 
by  trusts,  as  they  had  done  before  the  change 
in  that  title  of  our  law  effected  by  the  Revised 
Statutes.  Had  the  law,  in  addition  to  this, 
made  every  Shakers'  United  Society  a  body 
corporate,  without  otherwise  varying  the  orig- 
inal trust,  the  *only  change  would  [*154 
have  been  the  conversion  of  a  trust  into  an 
artifical  legal  person,  with  the  same  effect  sub- 
stantially as  to  the  interests  of  those  beneficial- 
ly interested. 

Our  Act  for  general  religious  incorporations 
regulates  the  incorporation  of  churches  of  all 
religious  denominations  (other  than  those  pro- 
vided for  in  the  1st  and  2d  sections)  by  trust- 
ees, who  are  to  be  a  body  corporate. 

Those  who  have  had  occasion  to  look  into 
the  mode  in  which  dissenting  religious  trusts 
are  held  in  England,  as  I  presume  they  were, 
in  the  same  manner,  in  N.  Y.,when  a  Colony, 
will,  I  think,  perceive  that  our  statute  adds 
little  more  than  a  convenient  corporate  charac- 
ter to  powers  elsewhere,  and  formerly  here, 
exercised  under  trusts. 

All  these  considerations  lead  me  to  the  con- 
viction, that  for  the  purpose  of  constitutional 
interpretation,  we  must  look  to  the  strict  legal 
meaning  of  the  phrase  "  body  politic  or  corpo- 
rate," and  not  to  those  circumstances  or  ad- 
juncts, which  amount  only  to  descriptions  of 
the  manner  in  which  such  bodies  are  very  fre- 
quently constituted  when  used  for  purposes  of 
profit.  If  this  be  regarded  as  a  very  strict  rule 
of  interpretation,  let  it  also  be  remembered, 
that  it  is  applied  where  such  strictness  is  most 
appropriate, in  the  interpretation  of  a  provision , 
restraining  the  general  sovereign  power  of  the 
State  expressing  the  public  will  through  a  ma- 
jority of  the  people's  representatives. 

There  is  yet  another  rule  of  interpretation, 
which  it  is  proper  to  state  before  proceeding 
to  examine  whether  the  associations  organized 
under  the  Banking  Law  are  or  are  not  corpo- 
rations. 

Corporate  rights  are  well  defined  by  Chan- 
cellor Kent  and  others  to  be  "  franchises  or  pe- 
culiar privileged  grants,"  of  the  nature  of  in- 
corporeal property.  Such  franchises, when  they 
are  granted  for  pecuniary  or  other  purposes 
valuable  to  private  interest,  are  of  the  nature  of 
monopolies, and  are  always  granted  exclusively 
by  the  sovereign  power,  directly  or  indirectly. 
It  is  a  well  known  fact  admitted  on  all  sides, 
that  it  was  part  of  the  policy  and  intent  of 
our  amended  Constitution  to  prevent,  by  a 
constitutional  and  fixed  limitation  of  the  leg- 
islative authority,  the  influence  of  *cor-  [*155 
ruption  or  interest  upon  the  Legislature,  as 
well  as  the  abuse  of  political  favoritism,  and 
the  dangerous  union  of  political  with  pecuni- 
ary power.  The  clause  so  designed,  though  so 
general  in  its  terms  as  to  include  even  acade- 
mies and  village  corporations,  it  is  not  doubt- 
ed, referred  in  its  policy, wholly  to  the  monop- 
oly privileges  of  chartered  capital,  and  espe- 
cially to  banks. 

Here,  then,  in  my  view,  arises  another 
branch  of  inquiry;  and  the  two  distinct  objects 
of  examination  are  these:  1.  Do  these  banking 
associations  fall  within  the  right  legal  definition 
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of  the  words  "bodies  politic  or  corporate,"  as 
before  explained  and  established?  2.  Do  they 
come  within  the  policy  and  intent  of  the 
framers  of  the  Constitution  or  of  the  people 
who  ratified  it. 

The  most  peculiar,  and  the  strictly  essential 
characteristic  of  a  corporate  body,  which  makes 
it  to  be  such,  and  not  some  other  thing  in  le- 
gal contemplation,  is  the  merging  of  the  Indi- 
vid uals  composing  the  aggregate  body  into  one 
distinct,  artificial  individual  existence.  Now 
this  is  not  found  in  the  associations  under  the 
Act.  A  corporation  can  sue  and  be  sued  only 
by  its  corporate  name.  It  can  act  only  accord- 
ing to  the  letter  of  the  law  creating  it.  "  It  de- 
rives all  its  powers  from  that  Act,"  says  Ch.  J. 
Marshall,  "and  is  capable  of  exercising  its 
faculties  only  in  the  manner  which  that  Act  au- 
thorizes." It  has  no  natural  powers  which,  in 
its  discretion,  it  may  exercise  or  not.  It  can 
exercise  none  of  those  other  powers,  and  pos- 
sesses none  of  those  other  rights  which  the  in- 
dividuals composing  it  could  possess  and  exer- 
cise, were  it  a  mere  society  or  partnership. 
Not  so  as  to  these  associations.  By  this  Act, 
suits  on  behalf  of  such  associations  may  be 
brought  in  the  name  of  the  president.  Persons 
having  claims  against  the  company, may  main- 
tain their  actions  against  the  president.  But 
there  is  no  reason,  except  that  of  mere  con- 
venience, why  the  association  may  not  also  sue 
and  be  sued  under  their  several  real  names,  as 
other  partners  may.  This  reason  of  conven- 
ience, it  is  obvious,  would  not  apply  where  the 
company  was  composed  of  a  few  persons,  as 
if,  for  example,  one  of  our  great  banking  firms 
were  to  come  under  the  law. 
1 56*]  *It  was,  indeed,  argued  that  the  tech- 
nical construction  which  gives  to  "may "the 
meaning  of  "  must"  or  "  shall,"  applies  here. 
But  that  construction  holds  only  when  there  is 
a  previous  duty,  to  which  the  statute  adds  some 
new  power  or  authority,  as  in  the  case  of  a 
public  officer;  or  where  from  other  reasons  it 
is  manifest  that  (to  use  Judge  Story's  words) 
"  the  Legislature  meant  to  impose  an  absolute 
duty,  not  to  give  a  discretionary  power;"  oth- 
erwise, as  he  says,  "  the  ordinary  use  of  lan- 
guage must  be  presumed  to  be  in  tended,  unless 
it  would  defeat  the  provisions  of  the  Act."  1 
Pet.,  64.  The  ordinary  popular  discretionary 
sense  of  the  word  "  may  "  is  also  the  ordinary 
legal  one.  The  other  is  the  exception.  In  our 
Revised  Statutes, the  words  "may"  and  "shall" 
are  so  used  and  distinguished.  So  they  are  in 
our  annual  legislation,  as  when  it  is  said  of  a 
company,  that  it  may  hold  real  estate,  may 
take  a  certain  rate  of  tolls,  may  borrow  money. 

Moreover,  here  the  right  to  sue  and  be  sued 
as  other  partners,  is  a  common  law  right,  and 
cannot  be  taken  away  by  mere  implication. 
"A  statute  made  in  the  affirmative,  without 
negative  words."  say  the  highest  authorities, 
"  does  not  take  away  the  common  law."  2 
Inst.,  200;  see,  also,  Dwarr.  Stat.,  637,  and  au- 
thorities referred  to. 

To  return  ;  if  the  associations  issue  notes  for 
circulation,  they  must  first  comply  with  the 
express  conditions  of  the  act  as  to  the  requisite 
security.  So  far  as  they  deal  with  the  public  as 
bankers,  they  must,  for  the  common  security, 
comply  with  the  requisition  of  the  statute.  But 
if  such  an  association  were  a  body  corporate, 
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it  could  do  nothing  more  than  the  Act  permits, 
and  that  only  in  the  manner  the  Act  pre- 
scribes. In  the  words  of  our  Revised  Statutes 
(declaratory,  as  the  revisers  state,  of  the  com- 
mon law),  "No  corporation  shall  possess  or 
exercise  any  corporate  powers  (in  addition  to 
those  expressly  given  in  the  act  under  which  it 
is  incorporated),  except  such  as  shall  be  neces- 
sary to  the  exercise  of  the  powers  enumerated 
and  given."  In  the  per  curiam  opinion  of  the 
Supreme  Court  of  the  U.  S.,  4  Pet.,  169,  it  is 
said  that  "  A  corporation  is  strictly  limited  to 
the  exercise  of  powers  specifically  conferred, 
cannot  be  denied."  *But  here,  the  as-  f*  1 57 
sociates  by  their  articles  establish  and  form 
their  own  constitution,  as  any  other  voluntary 
joint  stock  company  may  do.  Nor  can  I  dis- 
cover any  objection,  other  than  such  as  the  ar- 
ticles might  present,  or  prudence  dictate,  why 
the  association,  whilst  as  bankers  complying 
with  the  requisitions  of  the  Act,  could  not  also 
exercise  their  common  legal  rights  as  partners, 
in  other  commerce,  waiving  so  far  the  advan- 
tages of  exemption  from  personal  liability.  So, 
too,  it  seems  that  waiving  Ihe  transferability  of 
shares,  the  same  associates  might  also  trade  as 
a  limited  partnership,  with  its  president  as  the 
general  partner,  and  the  others,  special  part- 
ners, in  any  business  coming  within  the  statute 
on  that  subject.  Some  such  union  of  banking 
with  other  collateral  business  might  well  take 
place,  whenever  such  an  association  shall  con- 
sist of  a  small  but  wealthy  firm.  An  associa- 
tion under  this  Act  might  then  do  what  no 
corporation  can  do.  The  same  association, 
under  the  same  articles,  might  have  one  fund 
for  its  special  banking  purposes  with  a  limited 
liability  of  its  owners,  and  another  for  trade  as 
general,  or  even  as  limited  partners. 

Again  ;  these  associations  do  not  act  by  a 
corporate  name  and  seal,  but  by  another  mode 
familiar  to  our  law.  They  can  contract  through 
their  president,  as  a  limited  partnership  must 
through  its  general  partner.  They  are  author- 
ized to  sue  and  be  sued  through  him  ;  as  Judge 
Cowen  observes,  "the  power  of  the  Legislature 
to  give  a  right  of  action  to  one  man  in  his  own 
name  for  a  debt  due  to  another,  has  always 
been  exercised  from  our  earliest  legal  history, 
and  it  is  now  too  late  to  call  it  in  question."  I 
refer  to  the  several  legislative  and  judicial  au- 
thorities which  he  has  collected  in  bis  opinion 
on  these  cases.  They  cannot  hold  real  estate  as 
a  corporation  does,  or  contract  concerning  it 
by  their  own  name  and  common  seal ;  but,  like 
partnerships,  they  can  have  an  equitable  and 
beneficial  interest  in  land.  Colly.,  70,  76. 
Their  president  takes  as  a  trustee,  and  the  as- 
sociates are  but  beneficiaries. 

Similar  interests  in  land  are  held  in  trust,  as 
in  the  N.  Y.  Tontine  and  other  old  unincorpo- 
rated associations ;  and  by  the  Shakers,  on 
trusts  established  before  the  statute  restraining 
*trusts,  and  since  by  means  of  a  private  [*  1 58 
act,  merely  restoring  the  common  law  as  re- 
spects them,  by  taking  them  out  of  the  opera- 
tion of  the  statute.  Much  such  an  interest  in 
lands  was  also  held  by  the  Albany  Exchange 
Co.  before  its  incorporation,  in  1837,  and  the 
decision  of  our  Supreme  Court,  in  19  Wend., 
424,  admits  its  validity. 

How  then  are  these  associations  to  be  re- 
garded in  legal  contemplation  ? 
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I  assent  fully  to  the  conclusive  reasoning  of 
the  counsel,  who  chiefly  pressed  this  part  of 
the  argument  (Mr.  Kent),  that  they  are  copart- 
neiships  relieved  from  the  inhibitions  of  the 
Restraining  Act,  and  thus  allowed  to  carry  on 
banking  business  under  certain  conditions. 
The  policy  of  the  State  has  prohibited  its  cit- 
izens from  issuing  paper  for  circulation  as 
money,  or  from  associating  together  for  certain 
banking  purposes.  1  11.  S. ,  711.  It  reserved 
those  privileges  for  corporate  banks.  The  Act 
to  authorize  the  business  of  banking  repealed 
that  prohibition  pro  tanto,  as  to  all  individuals 
or  companies  who  would  comply  with  its  con- 
ditions. The  associations  in  question  are  part- 
nerships complying  with  those  conditions,  and 
thus  exempted,  as  any  other  citizens  may  be  on 
the  same  terms,  from  the  operation  of  a  stat- 
utory restraint  of  general  right,  which  is  still 
binding  on  all  who  will  not  comply  with  those 
conditions.  This  is  so  far  in  close  analogy  to 
the  law  of  special  partnerships,  where  exemp- 
tion from  the  general  liability  imposed  by  the 
law  is  tendered  to  all  who  comply  strictly  with 
the  provisions  of  the  statute.  The  articles  and 
certificate  in  this  Act  correspond  to  the  certifi- 
cate setting  forth  the  names  of  partners, 
amount  of  capital,  time  of  termination  and 
nature  of  business,  required  by  the  title  of 
"  Limited  Parterships,"  1  R.  S.,  764,  and  with 
the  articles  which  every  such  copartnership 
must  have.  The  general  partner  there  is  au- 
thorized to  transact  business  and  contract  for 
the  rest ;  so,  though  with  less  authority,  is  the 
president  here.  The  mode  of  suing  and  being 
sued  is  precisely  the  same  in  both  cases. 

These  partnerships  are  permitted  to  do  what 
it  has  been  shown  other  partners  may  also  do 
by  voluntary  act,  in  providing  for  the  trans- 
ferability  of  the  shares  of  the  stock,  and  also 
159*]  *against  dissolution  by  death  or  in- 
solvency. If  they  choose  to  trade  with  a  lim 
ited  liability,  always  desirable  when  the  shares 
are  numerous,  they  may  do  so  in  a  somewhat 
more  commodious  manner  than  in  an  ordinary 
limited  partnership,  though  on  the  very  same 
principles.  This,  too,  ha.s  been  shown  might 
also  be  done  on  common  law  principles  by 
means  of  due  notice  (as  in  the  instance  of  the 
old  Merchants'  Bk.)  without  special  legislation. 
If  the  associates  think  fit  to  waive  this  exemp- 
tion, they  may  do  so,  and  they  are  then  a 
banking  company,  carrying  on  business  pre- 
cisely as  any  firm  might  do  upon  a  simple  re 
peal  of  the  Restraining  Act.  Certain  conditions 
are  imposed  to  entitle  them  to  the  benefit  of 
this  conditional  repeal.  They  can  issue  no 
paper,  unless  it  be  secured  in  a  certain  way 
and  duly  attested  by  the  Comptroller.  The 
very  same  conditions  are  imposed  on  every  in- 
dividual who  thinks  fit  to  engage  in  this  busi- 
ness. They  are  allowed  to  purchase  real  estate 
and  hold  it  for  certain  partnership  uses.  So 
may  ordinary  partners.  Coles  v.  Coles,  15 
-Johns.,  159;  2  Edw.  Ch.,  28.  But  the  convey- 
ance is  to  be  made  to  the  president,  who  has 
power  to  sell  or  assign  the  same  free  from  any 
claim  against  any  of  the  shareholders,  or  per- 
sons claiming  under  them.  This  is  rather  a 
limitation  than  a  grant  of  power.  The  associ- 
ates are  limited  to  their  president,  or  some 
other  officer  named  in  their  articles,  instead  of 
•choosing  such  a  trustee  as  they  might  please  at 
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the  time  ;  otherwise,  it  is  with  this  slight  re- 
striction a  mode  of  holding  real  estate  familiar 
to  the  former  law  of  trusts  here,  still  used  in 
England,  and  for  many  purposes  yet  allowed 
in  this  State.  The  president  or  other  officer  may 
receive  a  conveyance,  and  may  sell  or  assign 
the  lands  so  conveyed.  Thus  he  holds  the  land 
in  a  trust,  coupled  with  a  power  of  disposition, 
as  it  would  be  called  in  England,  or  formerly 
here.  This  authority  over  the  lands  is,  in  the 
language  of  our  Revised  Statutes,  "  a  power  in 
trust,"  and  the  beneficial  enjoyment  of  such  a 
power  is  no  peculiar  privilege.  The  association 
may  sue  and  be  sued,  just  as  other  partners 
may  ;  but  as  this  would  frequently  be  of  great 
public  inconvenience,  it  is  enacted  for  the 
mutual  benefit  of  the  associates  and  of  those 
with  whom  *they  may  litigate,  that  [*16O 
they  may  also  sue  and  be  sued  in  the  name  of 
their  president.  A  mere  innovation  in  the  mode 
of  pleading,  as  to  certain  classes  of  citizens, 
can  hardly  work  any  change  in  the  permanent 
legal  character  of  those  to  whom  it  applies. 
There  are  various  English  Acts,  within  the  last 
20  years,  expressly  giving  the  same  powers  to 
officers  or  agents  of  partnerships  in  England 
and  Ireland  ;  a  course  of  legislation  approved 
by  Ld.  Eldon,  and  still,  in  his  view,  leaving 
such  Companies  mere  partnerships.  1  Russ., 
460.  It  is,  in  effect,  doing  in  this  Act  what  had 
already  been  done  in  the  law  of  limited  part- 
nership, where  it  is  enacted,  that  "  suits  in  re- 
lation to  the  business  of  the  partnership  may  be 
brought  by  or  against  the  general  partner,  in 
the  same  manner  as  if  there  were  no  special 
partner."  1  R.  S. ,  766,  sec.  14. 

Had  there  been  a  simple  repeal  of  the  Re- 
straining Act,  so  that  limited  partnerships 
could  carry  on  this  business,  there  would  have 
hardly  been  any  necessity  for  the  new  provis- 
ion. It  is  to  be  observed,  that  in  both  cases 
the  statutes  say,  may  (not  shall)  sue  and  be 
sued,  which  is  wholly  diverse  from  the  case  of 
corporate  bodies,  which  can  only  sue  and  be 
sued  in  their  single  corporate  legal  personality. 
These,  then,  are  partnerships,  or  joint  stock 
companies,  limited  as  to  personal  responsibil- 
ity, if  they  so  elect,  as  they  might  be  by  the 
common  law  in  one  way,  and  by  our  Limited 
Partnership  Act  in  another.  They  may,  if  they 
deem  it  expedient,  make  their  shares  assign- 
able and  transferable  to  new  partners,  and 
their  company  indissoluble  by  death  or  legal 
disability  of  individuals,  as  other  companies 
may  also  do.  They  may  have  a  beneficial  in- 
terest in  lands,  managed  by  a  power,  with  the 
legal  estate  in  a  trustee.  They  may  sue  and 
be  sued  in  the  name  of  the  head  of  the  firm,  as 
limited  partners  also  may,  and  like  them,  are 
capable  of  suing  and  being  sued  in  the  same 
manner  as  ordinary  partners.  Finally,  they 
are  released  from  the  restriction  of  the  Re- 
straining Act  on  certain  conditions  being  per- 
formed, and  may  then  use  their  capital  in 
banking,  as  all  other  firms  might,  were  that 
law  wholly  repealed;  but  it  does  not  appear 
that  they  are  absolutely  restricted  to  that  one 
business  *and  no  other, as incorporated[*!Ol 
banks  are  and  must  be,  unless  specially  au- 
thorized to  transact  other  business. 

If  this  view  of  their  nature  and  character  be 
correct,  they  differ  entirely  in  contemplation  of 
law  from  the  legal  corporate  person,  in  which 
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all  individualities  of  its  members  are  merged, 
so  far  as  they  act  together  in  this  body,  which 
can  perform  only  certain  specific  acts,  sue  or 
be  sued  but  in  one  way,  grant,  convey  and 
covenant  only  in  its  own  name  and  by  its  com 
mon  seal. 

There  is  again  yet  another  wide  difference- 
which  to  my  mind  strongly  marks  the  broac 
distinction  between  these  associations,  in  which 
partnership  rights  and  liabilities  are  still  re 
tained,  and  corporate  bodies,  where  such  prior 
joint  rights  of  the  corporators  are  absorbed  in 
the  individuality  of  the  body  which  lakes  the 
place  of  the  individuals  who  compose  it.  Cor 
porations  formed  under  an  Act  illegally  passed, 
or  unconstitutional  in  itself,  may  be  proceeded 
against  by  quo  warranto,  and  on  judgment  the 
body  is  ousted  and  altogether  excluded  from 
its  corporate  rights,  privileges  and  franchises. 
2  R.  S. ,  583.  The  effect  of  this,  where  an  Act 
is  pronounced  void,  would  be,  that  the  corpo 
ration  becomes  extinct,  is  abrogated,  has  no 
longer  an  existence  in  law.  Now  let  us  sup 
pose  that  this  Act  may  grant  some  corporate 
powers,  as  the  Chancellor  has  intimated.  I  do 
not  myself  find  them.  But  we  may  suppose 
the  transferability  of  shares,  as  insisted  upon 
by  our  judges,  to  be  a  corporate  power.  An 
information  in  the  nature  of  a  quo  warranto 
may  be  exhibited  against  any  association 
formed  under  the  Banking  Law,"  and  on  judg- 
ment it  is  ousted  of  this  or  any  other  privilege 
and  excluded  from  it  as  a  franchise.  Be  it  so. 
What  is  the  result?  The  association,  debarred 
from  this  power,  still  remains  a  valid  company. 
The  exemptions  from  the  Restraining  Law 
must  still  be  valid,  for  such  a  conditional  ex- 
emption has  nothing  in  common  with  any  ques- 
tion of  corporate  right.  It  would  still  remain 
a  voluntary  joint  stock  company,  carrying  on 
a  legitimate  business  under  articles  of  partner 
ship,  and  with  limited  liability  (if  the  associates 
elect),  very  similar  to  other  limited  partner- 
ships in  trade.  It  would  still  have  its  common 
162*]  *law  and  statute  partnership  rights 
and  powers,  though  inhibited  from  some  one 
or  two  powers  enumerated  in  this  Act.  It 
would  still  be  what  its  name  purports,  a  valid 
association.  This  criterion  affords,  to  my 
mind,  conclusive  evidence  of  the  wide  differ- 
ence between  incorporated  banks  and  banking 
associations,  and  I  cannot  but  add,  that  it  also 
seems  to  me  conclusive  as  to  the  validity  of  the 
Act.  If  the  Legislature  have  in  any  provision 
inadvertently  stepped  beyond  their  constitu- 
tional bounds,  that  provision  may  be  void. 
The  main  provisions  of  the  law  are  within  the 
ordinary  bounds  and  purposes  of  general  leg- 
islation, and  the  associations  formed  under 
them  are  legal  and  valid,  even  should  there  be 
some  power  mentioned  in  the  Act  from  which 
the  judgment  of  a  court  may  rightfully  exclude 
them.  It,  therefore,  appears  to  me  clear  that 
the  Legislature  of  1838  have  succeeded  in  their 
obvious  and,  indeed,  avowed  intention  to  au- 
thorize voluntary  associations,  not  within  the 
two  thirds  restriction  of  the  Constitution,  or 
of  the  legal  doubts  that  might  arise,  if  they 
were  permitted  to  incorporate  themselves  un- 
der some  general  law. 

Did  they,  however,  succeed  merely  in  evad- 
ing the  letter  of  the  Constitution,  whilst  they 
neglected  its  spirit?  Or,  in  other  words,  do 
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these  associations,  although  not  within  the 
common  law  meaning  of  the  phrase  "  bodies 
corporate,"  still  fall  within  the  policy  and  in- 
tent of  the  restriction? 

If  this  were  indeed  the  case,  a  court  like 
this,  organized  expressly  to  qualify  and  regu- 
late the  decisions  of  inferior  tribunals  (which 
must  of  necessity  be  governed  by  precedent 
and  authority),    by  infusing  into  the  law  a 
larger  spirit  of  equity  and  general  principle — 
such  a  court  might  well  deem  it  their  duty  to 
disregard  the  rigid  legal  interpretation  of  the 
language  of  the  Constitution,  and  to  look  only 
to  its  intent  and  ultimate  object.     We  might 
feel  it  to  be  our  duty  to  look  mainly  at  the 
evils  intended  to  be  excluded,  without  much 
regarding  the  form  in  which  they  were  ex- 
pected to  appear,  or  the  technical  definition  of 
the  words  employed  to  denote  them.     The  :m- 
swer  to  this  inquiry  is  obvious  and  may,  there- 
fore, be  brief.     Neither  the  words  of  the  con- 
stitutional restriction,  which  are  "very  general, 
and  *not  restricted  to  banking  occupa-  [*  1 6& 
lions,  nor  anything  in  the  history  of  the  times, 
or  in  the  proceedings  of  the  Convention,  or  in 
the  reason  of  the  matter,  indicate  that  this  wafr 
intended  to  limit  Iheexlent  or  amount  of  bank- 
ing business  or  capital;  for,  indeed,  these  mat- 
ters could  always  be  controlled  by   general 
laws.     The  restriction  was  not  founded,  to  far 
as  appears,  on  any  considerations  of  political 
economy  or  any  principles  of  currency,  true 
or  false.     Its  avowed  and  laudable  object  was 
the  preservation  of  polilical  morality,  of  legis- 
lative purity.     It  was  ordained  chiefly,  pri- 
marily   and    avowedly    for    the    purpose  of 
abridging  the  power  of  pecuniary  corruption, 
of   self-interest,  and  of  other  evil  influences 
upon  the  Legislature,  exerted  for  procuring 
grants  of  privileges  and  franchises,  valuable 
and  objects  of  desire,  because  special.    Auxil- 
iary to  this  may  have  been  the  wish  to  lessen 
the  claims  and  the  slrength  of  political  favor- 
itism, which  it  was  a  prominent  object  in  the 
new  Constilulion  lo  diminish.     By  such  a  pro- 
vision, a  minority  (it  was  hoped  by  some)  might 
check  a  majority  in  conferring  the  privileged 
favors  of  Ihe  State  upon  political  partisans,  or 
upon  those  who  were  already,  or  who  were 
willing  to  become,  subservient  to  power.     In 
this  sense  and  intention  of  the  Constilution, 
the  two  thirds  clause  might  be  thus  para- 
phrased:    "  No  bill  creating,  renewing  or  en- 
larging any  body  having  special  privileges  and 
valuable  franchises  shall  become  a  law,  unless 
with  the  assent  of  two  thirds  of  all  the  mem- 
bers of  the  Legislature."    Now,  whatever  may 
be  the  wisdom  or  the  errors  of  the  general  de- 
sign of  the  Banking  Law  in  the  estimate  of  en- 
lightened political  economy;  whatevermay  be 
the  merils  or  Ihe  defects  of  its  details,  I  can- 
not conceive  any  law  less  in  hostility  to  Ihe 
design  of  the  Constitution  in  this  regard,  or  in 
effect  more  conformable  to  its  spirit.  This  law 
confers  no  special  privileges  or  franchises.    It 
opens  to  all  persons,  without  inquiring  wheth- 
er they  are  friends  or  foes  of  the  ruling  pow- 
ers, the  business  of  banking  and  the  issuing  of 
paper  currency.     Conditions  are  imposed  not 
:o  make  partial  or  invidious  distinctions,  but 
to  promote  Ihe  safety  and  welfare  of  the  com- 
munity.    Corruption  and  favoritism  are  not 
only  excluded  by  *it  from  our  legisla-  [*1 64 
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tive  halls,  but  they  are  not  even  permitted  to 
approach  its  precincts.  The  Act,  instead  of 
granting  special  privileges  and  valuable  fran- 
chises to  a  chosen  few,  has  but  one  simple  pur- 
pose. It  is,  that  special  privileges  and  fran- 
chises shall  no  longer  exist. 

I  hold,  therefore,  that  these  associations  un- 
der the  Banking  Law  do  not  rightly  fall  with- 
in the  true  legal  interpretation  of  the  restrain- 
ing clause  of  the  Constitution,  and  still  less 
within  its  spirit  and  design.  As  I  think,  more- 
over, that  it  is  our  right  and  duty  to  look  into 
and  decide  on  the  constitutionality  of  the  law 
itself,  I  arrive  at  the  singular  conclusion  of 
differing  from  the  Supreme  Court  on  every 
leading  point  of  their  decision,  and  yet  of  vot- 
ing to  affirm  their  judgment. 

The  President  of  the  Senate,  in  conse- 
quence of  previous  indisposition,  delivered  a 
verbal  opinion,  in  substance  as  follows: 

In  cases  of  so  great  public  concernment  as 
the  present,  so  important  both  in  the  princi- 
ples they  embrace,  and  in  the  character  and 
magnitude  of  the  interests  they  involve,  it  is 
not  only  fitting  and  proper  in  itself,  but  may 
well  be  expected  by  the  people  that  every  mem- 
ber of  this  court  should  not  only  express  his 
opinion,  but  should  also  state  the  grounds  upon 
which  that  opinion  rests.  In  endeavoring  to 
respond  to  this  just  requirement  of  official 
duty,  I  regret  that  the  state  of  my  health,  siuce 
the  argument  of  these  cases,  has  not  permitted 
me  to  prepare  and  now  present  to  the  court  a 
written  opinion  in  these  cases.  I  trust,  there- 
fore, that,  under  the  circumstances,  I  may  be 
permitted  to  offer  to  the  court  verbally  some 
of  the  views  I  have  taken  of  the  several  points 
discussed  by  the  counsel. 

These  cases,  presenting  the  same  general 
questions,  were  argued  together.  They  have, 
therefore,  been  united  in  my  consideration  of 
them,  and  will  be  embraced  in  the  opinion  I 
am  about  to  give.  They  arise  under  the  Act 
usually  known  as  the  general  Banking  Law, 
and  involve  its  constitutionality  and  general 
validity.  The  pleadings  were,  with  some  few 
exceptions,  nearly  similar.  The  declarations 
165*]  *were  in  the  usual  form.  The  defend- 
ants below  demurred,  and  assigned  several  dis 
tinct  causes  of  demurrer,  among  which  the 
defendant  Bolander,  under  his  fourth  head, 
assigned  the  following:  "For  that  the  Act  in 
the  declaration  mentioned,  entitled  'An  Act  to 
Authorize  the  Business  of  Banking,'  so  far  as 
the  same  proposes  to  authorize  this  suit,  is  a 
violation  of  the  provisions  of  the  Constitution 
of  this  State,  respecting  the  creation  of  incor- 
porations, and  is  void;  and  also  that  the  said 
Act  is  void,  because  the  same  did  not  receive 
the  assent  of  two  thirds  of  all  the  members 
elected  to  the  Legislature  of  this  State,  by 
which  Legislature  the  said  Act  purports  to 
have  been  passed."  The  demurrers  were 
brought  to  argument  before  the  Supreme  Court 
at  bar,  at  the  January  Term,  1840,  and  judg- 
ment rendered  for  the  plaintiffs.  The  court, 
for  the  reasons  of  their  judgment,  referred  to 
the  opinions  delivered  seriatim  by  the  three 
judges  in  the  case  of  Thomas  v.  Dakin,  decided 
in  that  court  in  its  October  Term,  1839.  To 
these  they  refer  as  their  opinions  in  the  cases 
now  under  consideration.  The  plaintiffs  in 
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error  seek  to  have  the  judgments  of  the  Su- 
preme Court  reversed,  upon  the  ground  main- 
ly of  the  unconstitutionality  of  the  Act  to  Au- 
thorize the  Business  of  Banking,  under  which 
the  associations  in  question  were  formed,  and 
these  actions  originally  brought.  It  is  insisted 
that  this  Act  is  unconstitutional,  because  in  its 
enactments,  and  the  manner  of  its  passage,  it 
violates  the  provisions  of  the  9th  section  of  the 
7th  article  of  the  Constitution  of  this  State. 

This,  then,  presents  the  main  question,  viz. : 
whether  the  Act  entitled  "An  Act  to  Authorize 
the  Business  of  Banking,"  passed  Apr.  18, 
1838,  is  constitutional;  or  whether,  in  its  pro- 
visions and  the  manner  of  its  passage,  it  vio- 
lates the  9th  section  of  the  7th  article  of  the 
Constitution  of  the  State.  That  section  is  as 
follows:  "Sec.  9.  The  assent  of  two  thirds  of 
the  members  elected  to  each  branch  of  the 
Legislature,  shall  be  requisite  to  every-bill  ap- 
propriating the  public  moneys  or  property  for 
local  or  private  purposes,  or  creating,  continu- 
ing, altering  or  renewing  any  body  politic  or 
corporate." 

*It  is  a  rule  of  law,  well  established  [*166 
by  repeated  adjudications  that  "No  Legislative 
Act  should  be  pronounced  unconstitutional, 
unless  in  a  clear  case,  where  there  can  be  no 
rational  doubt;  where  the  breach  of  the  Con- 
stitution is  clear  and  unequivocal,  and  not  one 
of  doubtful  or  argumentative  application." 

It  has  also  been  adjudged  that  "The  pre- 
sumption must  always  be  in  favor  of  the  va- 
lidity and  constitutionality  of  laws,  until  the 
contrary  be  clearly  demonstrated." 

These  rules  are  as  sound  as  they  are  salutary 
and  safe. 

Do,  then,  the  cases  under  consideration  pre- 
sent a  question  of  the  unconstitutionality  of  a 
statute  respecting  which  there  is  no  rational 
doubt  ?  Is  the  Act  a  clear  and  unequivocal  breach 
of  the  Constitution?  and  has  this  been  demon- 
strated, and  made  to  appear  beyond  a  doubt? 

Although,  in  the  case  of  Thomas  v.  Dakin, 
the  record  did  not  present  the  question  as  to 
the  manner  in  which,  or  the  vote  by  which  the 
Act  in  question  was  passed  and,  therefore,  the 
court  reserved  themselves  upon  that  point;  and 
although  the  court,  in  the  decision  of  the  cases 
now  under  review,  gave  no  opinion  upon  this 
point,  and  perhaps  it  is  not,  therefore,  strictly 
before  us  on  the  record;  yet,  inasmuch  as  the 
defendant,  Bolander,  in  the  court  below,  did, 
under  his  fourth  head,  assign  it  as  one  of  the 
causes  of  demurrer;  and  inasmuch,  also,  as  it 
has  been  made  an  important  point  in  the  ar- 
gument of  both  of  the  cases  here,  I  think  prop- 
er to  take  some  preliminary  notice  of  it. 

This  point  presents  several  interesting  ques- 
tions, the  solution  of  which  is  not  unattended 
witb  difficulty. 

First.  Whether,  for  the  purpose  of  impeach- 
ing or  establishing  the  validity  or  constitution- 
ality of  a  statute,  it  shall  be  either  necessary 
or  permitted  to  go  behind  the  certificate  of  the 
Secretary  of  State,  and  inquire  into  the  man- 
ner in  which  the  statute  was  passed,  as  well  as 
all  other  matters  that  might  invalidate  or  con- 
firm it;  and  if  so,  whether  the  facts  should  be 
put  in  issue  by  the  pleadings,  and  be  tried  in 
oais  by  jury,  or  the  whole  question  be  deter- 
mined *by  an  inspection  of  the  record  it -[*!  67 
self , by  the  court  in  which  the  question  is  raised. 
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Or  Second.  Whether,  in  all  cases  of  statutes 
having  the  requisite  certificate  of  the  Secretary 
of  State  indorsed  thereon,  that  certificate  shall 
be  conclusive,  and  the  statutes  be  presumed  to 
have  been  passed  in  the  manner,  and  by  the 
votes  required  by  the  Constitution  and  laws, 
according  to  their  respective  characters,  in  or- 
der to  render  them  valid,  and  give  them  full 
effect. 

The  provisions  of  the  Constitution  and  laws 
which  bear  upon  this  point  are  the  following: 

The  9th  section  of  the  7th  article  of  the  Con- 
stitution  of  the  State,  heretofore  cited. 

The  12th  section  of  the  1st  article  of  the  Con- 
stitution: "Every  bill  which  shall  have  passed 
the  Senate  and  Assembly,  shall,  before  it  be- 
come a  law,  be  presented  to  the  Governor.  If 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall 
return  it  with  his  objections  to  the  House  in 
which  it  shall  have  originated,  who  shall  enter  j 
the  objections  at  large  in  their  journal,  and 
proceed  to  reconsider  it.  If,  after  such  recon- 
sideration, two  thirds  of  the  members  present 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  to- 
gether with  the  objections,  to  the  other  House, 
by  which  it  shall  likewise  be  reconsidered,  and 
if  approved  by  two  thirds  of  the  members  pres- 
ent, it  shall  become  a  law.  But  in  all  such 
cases,  the  votes  of  both  Houses  shall  be  deter- 
mined by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be 
entered  on  the  journal  of  each  House  respect- 
ively. If  any  bill  shall  not  be  returned  by  the 
Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  Legislature  shall,  by 
their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law." 

The  provisions  of  the  Revised  Statutes  reg- 
ulating the  enactment  and  promulgation  of 
the  laws,  are  sec.  3,  tit.  4,  ch.  7,  pt.  1.  "No 
bill  shall  be  deemed  to  have  been  passed  by 
the  assent  of  two  thirds  of  the  members  elected 
to  each  House,  unless  so  certified  by  the  pre- 
siding officer  of  each  House." 
168*]  *"Sec.  4.  Every  bill  thus  passed  and 
certified,  must,  before  it  becomes  a  law,  be 
presented  to  the  Governor:  if  he  approves,  he 
must  sign  it;  and  he  shall  indorse  thereon  a 
certificate  of  his  approbation,  and  deliver  the 
same,  so  indorsed,  to  the  Secretary  of  State." 

"Sec.  10.  The  Secretary  of  State  shall  receive 
every  bill  which  shall  have  passed  the  Senate 
and  Assembly,  and  have  been  approved  and 
signed  by  the  Governor,  or  which  shall  have 
become  a  law,  notwithstanding  the  objections 
of  the  Governor,  or  which,  not  having  been 
returned  by  the  Governor  within  ten  days, 
shall  have  become  a  law,  and  shall  deposit 
such  laws  in  his  office." 

"Sec.  11.  He  shall  certify  and  indorse  upon 
every  such  bill,  the  day,  month  and  year  when 
the  same  so  became  a  law;  and  such  certificate 
shall  be  conclusive  evidence  of  the  facts  there- 
in declared." 

"Section  10,  tit.  VII.,  ch.  VIII.,  pt.  I.,  Re- 
vised Statutes.  He  (the  State  Printer)  shall 
print  in  volumes,  of  8vo.  size,  so  many  copies 
of  the  laws  of  each  session,  with  the  concurrent 
resolutions  and  indexes  that  shall  be  delivered 
to  him  for  that  purpose  by  the  Secretary  of 
State,  as  shall  be  annually  directed  by  the  Sec- 
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retary  of  State,  who  shall  also  revise  and  cor- 
rect the  proof  sheets." 

"Sec.  12.  All  laws  passed  by  the  Legislature 
may  be  read  in  evidence  from  the  volumes 
printed  by  the  State  Printer,  in  all  courts  of 
justice  in  this  State,  and  all  proceedings  before 
any  officer,  body  or  board,  in  which  it  shall  be 
thought  necessary  to  refer  thereto." 

It  is  thus  made  the  duty  of  the  presiding  of- 
ficer of  each  house  of  the  Legislature,  in  all 
cases  of  bills  requiring  for  their  passage  the  as- 
sent of  two  thirds  of  the  members  elected  to  the 
same,  to  ceYtify  that  they  have  received  such 
assent,  and  no  bill  is  to  be  deemed  to  have 
passed  with  such  assent,  unless  so  certified. 
But  every  bill  duly  passed  and  certified,  and 
which  has  been  approved  and  signed  by  the 
Governor,  or  which,  notwithstanding  his  ob- 
jections, or  not  having  been  returned  by  him 
within  ten  days,  has  become  a  law,  is  to  be  de- 
livered to  the  Secretary  of  State,  who  is  to  cer- 
tify and  indorse  thereon,  the  day,  month  and 
year  when  *the  same  so  became  a  law;  [*1(JJ) 
and  such  certificate  is  to  be  conclusive  evidence 
of  the  facts  therein  declared,  viz.  :  that  on  a 
certain  day,  month  and  year  such  bill  become 
a  law.  These  laws  are,  then,  to  be  printed  by 
the  State  Printer,  and  may  be  read  in  evidence 
from  the  printed  volumes,  in  all  courts  of  jus- 
tice in  the  State. 

These  several  provisions  would  seem  to  con- 
flict with  each  other  ;  but  should  receive  such 
an  interpretation,  as,  while  it  gives  effect  to 
each,  shall,  if  possible,  secure  the  harmony  of 
all.  If  the  certificate  of  the  Secretary  of  State, 
indorsed  on  each  Act,  be  conclusive,  that  on 
the  day,  month  and  year  mentioned  therein  the 
Act  became  a  law,  this  would  seem  to  import 
that  up  to  that  time  every  form  had  been  ob- 
served, and  everything  done,  necessary  to  give 
the  Act,  according  to  its  nature,  validity  and 
effect;  and  any  inquiry  beyond  that  certificate 
would  be  not  merely  superfluous,  but  improper. 
But  if,  on  the  contrary,  the  provision  of  the 
statute,  that  "No  bill  shall  be  deemed  to  have 
been  passed  by  the  assent  of  two  thirds  of  the 
members  elected  to  each  house,  unless  so  certi- 
fied by  the  presiding  officer  of  each  house,  "  is 
to  receive  the  enlarged  interpretation  contended 
for  by  the  plaintiffs  in  error,  and  is  to  extend 
to,  and  be  binding  on  all  courts  and  officers 
called  upon  to  give  effect  to  such  Acts, then  the 
certificate  of  the  Secretary  of  State  loses  the 
conclusive  character  given  it  by  law  ;  and  all 
courts  and  officers  called  on  to  decide  upon  the 
validity,  or  to  give  effect  to  any  Act  of  the  Leg- 
islature, are  not  only  at  liberty,  but  are  even 
required  to  disregard  that  certificate. and  to  go 
behind  it,  and  inquire  in  what  manner  and  by 
what  vote  the  Act  was  passed  by  the  Legisla- 
ture; indeed, in  what  manner  it  passed  through 
all  its  various  stages,  until,  as  a  law,  it  was  de- 
posited in  the  office  of  the  Secretary  of  State, 
and  thus  became  a  public  record. 

The  evils  which  would  necessarily  result 
from  such  an  interpretation  can  hardly  be  im- 
agined. That  certainty  as  to  what  is  the  law, 
which  is  so  important  to  all,  and  which  it  has 
been  the  object  of  the  statute  to  establish,  would 
be  at  once  destroyed, and  everything  be  thrown 
into  doubt;  for,  if  this  doctrine  be  once  admit- 
ted as  correct, *it  is  not  readily  perceived[*  1 7O 
why  it  may  not,  indeed  why  it  must  not,  beex- 
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tended  to  all  legislative  Acts:  as  well  those 
which  require  for  their  passage  the  assent  of 
only  a  majority  of  a  quorum  present,  as  those 
which  require  for  that  purpose  the  assent  of  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature.  This  broad  interpretation 
once  admitted,  it  would  be  as  difficult  to  limit 
these  inquiries,as  it  would  be  to  calculate  their 
inconvenience.or  compute  their  mischiefs.  But 
what  would  be  only  difficulties  within  our  State 
would  be  impossibilities  out  of  it. 

But  by  adopting  the  more  restricted  inter- 
pretation of  this  provision,  contended  for  by  the 
defendants  in  error,  limiting  its  direction  to  the 
Oovernor  and  Secretary  of  State  ;  and  consid- 
ering its  purpose  merely  to  advise  them  as  to 
the  manner  in  which  any  Act  had  been  passed 
by  the  Legislature,  that  the  former  might  the 
better  judge  whether  to  approve  and  sign,  or 
return  the  same  with  his  objections  thereto, 
and  the  latter  indorse  the  required  certificate 
effect  would  be  given  to  all  the  provisions  of 
the  statute,  and  they  would  stand  in  harmony 
together.  The  certificate  of  the  Secretary  of 
State  would  retain  the  conclusive  character 
which  was  evidently  intended  to  be  given  to  it, 
and  the  statute-book,  as  directed,  would  pre- 
sent to  all,  conclusive  evidence  of  the  statute 
law  of  the  State. 

I  cannot  but  think  that  this  interpretation, 
while  it  seems  not  to  be  a  forced  one,  would 
afford  at  once  the  most  convenient  and  safe 
rule  in  all  cases  of  this  kind.  The  number  of 
votes,  however,  by  which  all  bills  under  the 
9th  section  of  the  7th  article  of  the  Constitution 
are  required  to  be  passed,  being  of  the  essence 
and  vitality  of  the  law,  and  the  provisions  of 
the  Constitution  being  of  authority  paramount 
to  any  statutes  enacted  under  it.  presents  the 
only  formidable  difficulty,  and  raises  the  main 
doubt  as  to  the  rule  in  question. 

But  admitting  the  inquiry  as  to  the  number 
of  votes,  by  which  any  bill  under  the  9th  sec 
tion  of  the  7th  article  of  the  Constitution  has 
been  passed,  to  be  proper.notwithstanding  the 
certificate  of  the  Secretary  of  State,  that  on  a 
certain  day,  month  and  year  the  bill  had  be- 
come a  law;  the  question  then  arises,  in  what 
manner  shall  this  inquiry  be  made?  Shall  it  be 
put  in  issue  by  the  pleadings  and  tried  by  a 
1  7  1*]  *jury,  or  be  determined  by  inspection 
of  the  court  in  which  the  question  arises? 

The  statute,  in  its  provisions  and  operation, 
is  not  limited  to  any  one  or  any  specified  num- 
ber of  individuals,  but  extends  to  every  citizen 
of  the  State  who  may  choose  to  avairhiraself 
of  it.  It  is  not  confined  to  any  private  interest 
or  pursuit,  but  professes  to  regulate  a  branch 
of  trade  or  business,  and  embraces  a  great  pub- 
lic interest  alike  important  to  all.  It  is,  there- 
fore, a  public  Act ;  and  having  received  the 
requisite  legal  sanctions, and  been  deposited  in 
the  office  of  the  Secretary  of  State.it  has  become 
a  public  record. 

I  am,  therefore,  clearly  of  opinion  that  the 
question  whether  this  Act  of  the  Legislature  be 
a  law,  is  not  a  question  of  fact,  to  be  tried  by 
a  jury,  but  one  of  law.to  be  determined  by  the 
court  only,  and  that  by  an  inspection  of  the 
record.  That  record  imports  verity.  Its  truth 
cannot  be  determined  by  a  proceeding  in  pais, 
but  must  b'e  decided  by  itself  on  inspection. 
This  opinion  rests  upon  the  highest  authorities, 
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both  ancient  and  modern.  The  precedents  are 
numerous  and  conclusive, that  at  common  law, 
the  validity  of  a  public  Act  cannot  be  put  in 
issue  by  a  plea.  A  man  cannot  plead  nul  tiel 
record  to  a  public  statute.  Even  in  one  of  the 
most  remarkable  cases  in  the  English  books  it 
was  held  unanimously  by  the  most  distin- 
guished legal  lights  of  that  day,  that  "  against 
a  general  Act  of  Parliament,  or  such  an  Act 
whereof  the  judges  ought,  ex-officio,  to  take  no- 
tice, nul  tiel  record  cannot  be  pleaded;"  and  an 
Act  of  Parliament  became  necessary  to  remove 
the  evil  sought  to  be  remedied  by  the  proceed- 
ings in  that  case.  This  doctrine,  unless  neces- 
sarily modified  by  the  Revised  Statutes,  is  as 
sound  and  salutary  here  as  it  is  elsewhere. 

A  contrary  doctrine,  indeed,  would  seem  to 
be  fraught  with  equal  absurdity  and  mischief. 
A  proceeding  in  pais,if  admitted, might  extend 
to  the  investigation  of  even  the  purity  of  the 
Acts  of  the  Legislature,  and  to  the  constitu- 
tional rights  and  official  conduct  of  its  mem- 
bers. The  idea  of  thus  putting  on  trial  before 
a  jury  the  official  conduct  of  members  of  the 
Legislature,  in  a  mere  collateral  proceeding, 
*in  which  they  are  in  no  respect  parties,  [*  1 7  2 
and  are  wholly  unheard, is  in  itself  monstrous, 
and  would  be  equally  a  violation  of  their  con- 
stitutional rights,  as  it  would  be  of  the  plainest 
dictates  of  justice.  The  very  difficulties,  not  to 
say  mischiefs  of  such  an  investigation, in  what- 
ever form  it  may  be  pursued, constitute  so  many 
arguments  in  favor  of  the  other  rule,  viz. :  that 
of  considering  the  certificate  of  the  Secretary 
of  State  conclusive.and  of  allowing  no  inquiry 
beyond  it.  This  would  be  giving  to  that  cer- 
tificate and  to  the  statute-book  the  character 
which  the  Legislature  clearly  intended.  This 
rule  would  be  as  convenient  in  practice  as  it 
would  seem  to  be  sound  in  theory.  It  would 
leave  our  courts  to  judge  of  the  constitution- 
ality or  unconstitutionality  of  an  Act  of  the 
Legislature  solely  by  its  own  provisions,  as 
they  appear  upon  the  face  of  the  Act  itself  ; 
unembarrassed  by  any  preliminary  inquiry  as 
to  the  manner  in  which,  or  the  votes  by  which 
it  had  been  passed. 

With  these  general  remarks,  and  without  ex- 
pressing any  more  decided  opinion  upon  this 
preliminary  point,  I  now  proceed  to  the  con- 
sideration of  the  main  questions  presented  in 
these  cases.  1.  Are  the  associations  formed 
under  the  Act,  entitled  "  An  Act  to  Authorize 
the  Business  of  Banking,"  passed  Apr.  18, 1838, 
bodies  politic  or  corporate,  within  the  spirit 
and  true  intent  of  the  9th  section  of  the  7th 
article  of  the  Constitution  of  the  State?  To  de- 
termine this  question,  it  will  be  necessary  to 
inquire  what  is  a  corporation  or  body  politic? 
Corporations,  as  to  the  number  of  their  mem- 
bers, are  either  sole  or  aggregate.  These  again 
are  various,  according  to  the  objects  of  their 
creation.  A  corporation  sole  embraces  but  a 
single  individual,  with  corporate  powers.  The 
definitions  of  a  corporation  aggregate  have 
been  almost  as  various  as  the  authors  who  have 
written  upon  the  subject.  These  authors  have 
occupied  themselves  more  in  an  enumeration 
of  the  powers  which  these  bodies  politic  or 
corporate  take,  as  incidents  of  their  creation, 
than  in  specific  definitions  of  a  corporation. 
They  have,  therefore,  been  rather  descriptions 
than  definitions;  descriptions  of  the  attributes( 
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rather  than  definitions  of  the  very  being  of  a 
corporation.  Blackstone.  for  example,  defines 
173*]  a  corporation  to  *be  a  franchise,  in  its 
most  enlarged  sense.  "  It  (a  corporation,  when 
formed)  acquires  many  rights,  capacities  and 
incapacities.  Some  of  these  are  necessarily  and 
inseparably  incident  to  every  corporation; 
which  incidents,  as  soon  as  a  corporation  is 
duly  erected,  are  tacitly  annexed  of  course;  as 
1.  To  have  perpetual  succession.  This  is  the 
very  end  of  its  incorporation;  for  there  cannot 
be  a  succession  forever  without  an  incorpora- 
tion. 2.  To  sue  and  be  sued,  implead  or  be 
impleaded,  grant  or  receive  by  its  corporate 
name,  and  do  all  other  acts,  as  natural  persons 
may.  3.  To  purchase  lands  and  hold  them, 
for  the  benefit  of  themselves  and  their  succes- 
sors. 4.  To  have  a  common  seal.  5.  To  make 
by-laws." 

Kyd,  in  his  admirable  treatise  on  Corpora- 
tions, says:    "  A  corporation,  or  body  politic, 
or  incorporate, is  a  collection  of  many  individu- 
als united  in  one  body,  under  a  special  denom- 
ination, having  perpetual  succession  under  an 
artificial  form,  and  vested  by  the  policy  of  the 
law,  with  a  capacity  of  acting,  in  several  re- 
spects, as  an  individual,  particularly  of  taking 
and  granting  property,  contracting  obligations, 
and  suing  and  being  sued;  of  enjoying  privi 
leges' and  immunities  in  common;  and  of  exer- 
cising a  variety  of  political  rights,  more  or  less 
extensive,  according  to  the  design  of  its  insti- 
tution, or  the  powers  conferred  upon  it,  either 
at  the  time  of  its  creation, or  at  any  subsequent 
period  of  its  existence.''    "  It  (a  corporation) is 
not  a  capacity,  but  a  political  person,  in  which 
many  capacities  reside.     It  is  a  political  per- 
son, capable,  like  a  natural  person,  of  enjoy- 
ing a  variety  of  franchises.  It  is  to  a  franchise, 
as  the  substance  to  its  attribute.     It  is  some- 
thing to  which  many  attributes  belong;  but  it 
is  something  distinct  from  those  attributes." 
"  When  a  corporation  is  duly  created,  many 
powers,  capacities  and  incapacities  are  tacitly 
annexed  to  it,  without  any  express  provision." 
Although  this  author  gives  substantially  the 
same  enumeration  of  the  powers  of  a  corpora- 
tion aggregate  when  created,  as  is  given  by 
Blackstone,  yet  he  subsequently  says:     "  It  is 
material  to  observe,  that  though  many  things 
be  incident  to  acorporation,  yet  to  form  a  com- 
plete idea  of  a  corporation  aggregate,  it  is  suf- 
174*]ficient  to  suppose  it  *vested  with  the 
three  following  capacities:  1.  To  have  perpet- 
ual succession,  under  a  special  denomination, 
and  under  an  artificial  form.  2.     To  take  and 
grant  property;  to  contract  obligations,  to  sue 
and  be  sued  by  its  corporate  name,  in  the  same 
manner  as  an  individual.  3.  To  receive  grants 
of  privileges  and   immunities,  and  to  enjoy 
them  in  common.  These  alone  are  sufficient  10 
the  essence  of  a  corporation."'  This  author 
criticises,  with  some  severity,  the  epithet  "in- 
visible," often  applied  to  corporations.   Angel 
&  Ames  consider  this  criticism  just,  and  think 
it  applicable  also  to  the  epithet  "intangible," 
also  applied  to  corporations. 

Our  own  great  commentator,  Kent,  enumer- 
ates the  incidents  and  powers  of  a  corporation 
as  follows:  "1.  To  have  perpetual  succession 
and,  of  course,  the  power  of  electing  members 


in  the  room  of  those  removed  by  death  or  oth- 
erwise. 2.  To  sue  and  be  sued,  and  to  grant 
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and  receive  by  their  corporate  name.  8.  To 
purchase  and  hold  lands  and  chattels.  4.  To 
have  a  common  seal.  5.  To  make  by-laws  for 
the  government  of  the  corporation.  6.  The 
power  of  a  motion  or  removal  of  members." 
This  commentator  gives  the  following  as  the 
essence  of  a  corporation:  "  The  essence  of  a 
corporation  consists  only  of  a  capacity  to  have 
perpetual  succession,  under  a  special  denom- 
ination and  artificial  form;  and  to  take  and 
grant  property,  contract  obligations,  and  sue 
and  be  sued  by  its  corporate  name;  and  to  re- 
ceive and  enjoy,  in  common,  grants  of  privi- 
leges and  immunities."  In  this  statement  of 
the  essence  of  a  corporation,  Chancellor  Kent 
agrees  substantially  with  Kyd. 

Mr.  J.  Cowen,  in  his  opinion  in  the  case  of 
Thomas v.  Dakin,  says,  that  "The  grand  test 
of  a  corporation,  is  the  mode  in  which  prop- 
erty succeeds  from  one  to  another." 

In  the  revision  of  the  laws,  which  took  ef- 
fect in  1830,  our  Legislature  enacted  as  fol- 
lows: "  Sec.  1.  Every  corporation,  as  such, 
has  power,  1.  To  have  succession,  by  its  cor- 
porate name,  for  the  period  limited  in  its  char- 
ter, and  when  no  period  is  limited,  perpetually. 
2.  To  sue  and  be  sued,  complain  and  defend 
in  any  court  of  law  or  equity.  3.  To  make 
and  use  a  common  seal,  and  alter  the  same  at 
pleasure.  *4.  To  hold,  purchase  and  [*1  75 


r*i 

the 


enjoy  such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter.  5. 
To  appoint  such  subordinate  officers  and  agents 
as  the  business  of  the  corporation  shall  require, 
and  to  allow  them  a  suitable  compensation.  6. 
To  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  management  of  its  prop- 
erty, the  regulation  of  its  affairs,  and  for  the 
transfer  of  its  stocks." 

These  are  the  declared  incidents  of  corpora- 
tions generally.  Particular  corporations,  or 
quasi  corporations,  such  as  counties,  towns  and 
certain  public  officers  and  boards,  are  express- 
ly declared  such,  and  have  special  corporate 
powers  granted  to  them  by  statute,  according 
to  their  respective  objects  and  functions. 

It  will  thus  be  perceived,  that  the  above  are 
rather  enumerations  of  the  powers,  rights,  ca- 
pacities and  incapacities  incident  to  a  corpora- 
tion aggregate,  than  a  definition  of  what  pre- 
cisely such  corporation  is.  They  are  descrip- 
tions of  the  attributes,  either  essential,  or 
ordinary,  but  not  essential  of  a  corporation, 
rather  than  definitions  of  a  corporation  itself; 
which,  as  Kyd  says,  "  is  something  to  which 
many  attributes  belong,  but  is  itself  something 
distinct  from  those  attributes."  Ch.  J.  Marshall 
?ives  the  following  definition  of  this  legal  enti- 
ty. He  says:  "A  corporation  is  an  artificial 
being,  invisible,  intangible  and  existing  only 
in  contemplation  of  law.  Being  the  mere  crea- 
ture of  law,  it  possesses  only  those  properties 
which  the  charter  confers  upon  it.  Among 
the  most  important  of  them  are,  immortality 
and,  if  the  expression  may  be  allowed,  indi- 
viduality; properties  by  which  a  succession  of 
many  persons  is  the  same,  and  may  act  as  a 
single  individual." 

From  the  foregoing  it  will  be  perceived  that 
t  is  material  to  distinguish  betweevn  the  pow- 
ers and  capacities  of  corporations,*  which  are 


mere  incidents  of  their  existence  and  flow  from 
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the  very  act  of  their  creation,  and  that  artificial 
being  or  legal  entity  which  constitutes  the  cor- 
poration itself.  The  latter,  according  to  its 
nature  and  objects,  may  exist  with  more  or 
fewer  of  the  former.  Indeed,  writers  seem  not 
176*]  *to  be  well  agreed,  as  to  which,  or  how 
many  of  those  powers,  capacities  or  attributes, 
are  essential  to  the  existence  of  a  corporation 
aggregate.  While  some  invest  them  with  all, 
others  consider  a  single  one  of  them  only  as 
essential.  However  the  truth  may  be,  it  would 
seem  to  be  equally  illogical,  equally  reversing 
the  true  order  of  things,  to  consider  the  grant- 
ing of  any  one,  or  all  of  these  attributes  as  cre- 
ating the  corporation;  instead  of  considering 
them,  as  they  are,  as  mere  incidents  of  the  cor 
poration,  and  flowing  from  its  creation.  The 
corporation  first  exists,  and  the  necessary  at- 
tributes follow  as  incident  to  its  existence.  I 
here  speak  of  express  corporations;  and  this 
leads  me,  before  examining  the  powers  grant- 
ed to  the  associations  under  the  general  Bank- 
ing Law,  with  a  view  to  compare  them  with 
the  essential  attributes  of  a  corporation,  to  con- 
sider the  manner  in  which  corporations  are 
created. 

Corporations  are  exclusively  creatures  of 
the  law,  creations  of  the  sovereign  power.and 
are  either  express  or  implied.  1  An  express 
corporation  is  where  an  individual  or  body  is 
expressly  constituted  and  declared  to  be  a  body 
politic  or  corporate,  by  a  given  name,  and  for 
a  specified  object.  Its  essential  powers, accord- 
ing to  its  nature  and  object,  and  within  the 
enumeration  of  the  statute,  flow  from  this  act 
of  creation,  and  as  incidents  of  the  body 
created.  2.  An  implied  corporation  is  where 
there  is  a  grant  of  such  corporate  powers  as 
necessarily  imply  either  the  existence  of  or  the 
intention  to  create  a  corporation. 

It  is,  perhaps,  too  late,  and  might  now  be 
deemed  hardihood  to  express  even  a  doubt 
whether,  under  our  present  State  Constitution, 
any  corporation  can  be  created  by  implication. 
None  such,  however,  existed  under  the  Roman 
jurisprudence.  They  adopted  the  safer  rule 
of  requiring,  in  all  cases,  an  express  grant.  It 
is  also  true  that  such  implied  creations,  even 
in  England,  have  been  very  rare,  and  still  more 
so  in  this  country.  In  neither  has  a  corpora- 
tion been  created  by  implication,  except  in 
cases  where  corporate  powers  were  necessary 
to  the  exercise  of  other  beneficial  powers  or 
privileges  expressly  granted,  or  for  the  pro- 
tection of  important  interests,  or  the  execu- 
177*]  tion  of  important  trusts.  They  have, 
too,  always  been  at  the  solicitation  of  the  per- 
son or  body  claiming  such  corporate  character, 
and  in  conformity  with  the  clearly  indicated 
intention  of  the  power  making  the  grant.  It  is 
believed  that  such  corporations  have  never 
been  implied  in  opposition  to  the  wishes  of  the 
parties  interested,  or  contrary  to  the  intention 
of  the  granting  power.  Much  less  has  it  ever 
been  heard  that  such  implications  have  been 
made  in  order  to  destroy  their  own  existence, 
and  thus  defeat  the  salutary  operation  of  an 
important  and  beneficial  general  statute.  Inde- 
pendent, then,  of  strong  considerations  of  pub- 
lic policy,  the  very  rarity  of  the  cases  of  im- 
plied corporations,  both  in  England  and  more 
especially  in  this  country,  should  raise  a  strong 
presumption  against  their  existence,  except  in 
WKND.  23. 


cases  of  their  acknowledged  necessity,  and  of 
the  clearly  indicated  intention  of  the  power 
creating  them. 

Keeping  in  view  these  general  principles,  I 
come  now  to  examine  more  particularly  the  stat- 
ute itself,  with  reference  to  the  question.wheth- 
er  the  associations  authorized  and  formed  under 
it  are  corporations.  1.  It  will  not  be  pretended 
by  anyone  that  the  statute  has  anywhere  ex- 
pressly created  or  authorized  corporations.  2. 
Has  it  done  so  by  implication?  This,  then,  is 
the  important  inquiry. 

In  order  to  constitute  the  associations  in 
question  corporations  by  implication,  they 
must  be  brought  within  the  rule  in  relation  to 
such  corporations,  before  laid  down, and  which 
is  well  established,  as  well  by  elementary 
writers,  as  by  repeated  adjudications  both  in 
England  and  in  this  country. 

1.  Did  there,  then,  exist  any  necessity  for 
constituting  these  associations  corporations  by 
implication?  Was  it  necessary  to  the  full  exer- 
cise of  other  powers  granted  in  the  statute,  for 
the  protection  of  any  important  interest,  or  for 
the  execution  of  important  trusts? 

On  the  contrary,  in  the  case  of  the  associa- 
tions authorized  and  formed  under  the  statute 
in  question,  no  such  necessity  of  implying 
corporations  existed,  either  for  the  purpose  of 
giving  fuller  effect  to  the  other  beneficial  pow- 
ers and  privileges  granted  in  the  statute;  for 
the  protection  of  the  rights  *and  inter-  [*178 
ests  which  might  be  organized  under  it;  or  for 
the  complete  attainment  of  its  great  salutary 
public  objects.  Their  faculties  and  powers,  as 
simple  associations,  joint  stock  companies  or 
copartnerships,  both  at  common  lav/  and  un- 
der the  statute,  were  amply  sufficient  for  all 
these  important  purposes. 

2.  Have  the  friends  of  free  banking  ever 
asked  that  the  assciations  authorized  for  that 
purpose  by  the  law  in  question,  should  be  con- 
stituted corporations?  or, 

3.  Has  the  Legislature  ever  declared  or  even 
anywhere  indicated  such  an  intention? 

On  the  contrary,  the  history  of  the  times 
abundantly  shows  that  the  wishes  of  the  friends 
of  this  new  system,  as  well  as  the  demands  of 
public  opinion  generally,  were  exactly  the  re- 
verse. Let  us  for  a  moment  examine  this 
point. 

What,  at  the  passage  of  the  law  in  question, 
was  the  requirement  of  public  opinion  upon 
this  subject?  A  vague,  undefinable,  but  ex- 
tensive and  strong  feeling,  produced  mainly 
by  the  abuses  of  an  old  system,  had  sprung  up, 
and  was  abroad  against  corporations  with  ex- 
clusive banking  powers.  They  were  considered 
monopolies;  the  Restraining  Law  had,  in 
truth,  made  them  so;  and  they  had  become 
odious.  The  people  claimed  to  be  restored  to 
their  original  equal  rights  upon  this  subject. 
They  demanded  that  the  right  to  deal  in  money 
should  be  as  free  in  its  exercise  as  that  of  deal- 
ing in  wheat  or  in  cotton  bales,  having  always 
a  due  regard  to  the  soundness  and  safety  of  the 
currency.  Public  opinion,  therefore,  required 
the  passage  of  a  law,  which,  while  it  continued 
to  the  people  the  benefits  of  a  safe  system  of 
banking,  should  restore  to  them  their  original 
rights,  and  avoid  the  principle  of  monopoly 
contained  in  the  banking  corporations  then  in 
extence  under  the  Restraining  Law,  and  to 
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which  the  public  opinion  had  become  hostile. 
Such,  then,  was  the  requirement  of  public 
opinion.  To  this  requirement,  well  understood 
by  the  representatives  of  the  people,  coming 
fresh  from  among  them,  did  the  Legislature, 
who  enacted,  the  law  in  question,  intend  to  re- 
spond? Have  they  done  so?  If  they  have  not, 
179*]  they  have  not  carried  *out  their  own 
clearly  indicated  intentions,  or  well  understood 
the  true  character  of  their  own  acts. 

The  whole  history  of  this  law,  from  the  first 
inception  of  its  project  to  its  final  consumma- 
tion, is  replete  with  evidence  the  most  conclu- 
sive, not  merely  that  the  Legislature,  in  the 
enactment  of  the  law,  had  no  intention  to 
create  or  authorize  the  creation  of  corporations; 
but  that  it  had  the  intention  most  clearly  man- 
ifest to  avoid  both.  The  committee  in  the  As- 
sembly, in  presenting  the  bill  that  finally  be- 
came the  law  in  question,  after  referring  to  the 
bill  of  the  preceding  session  upon  the  same  sub- 
ject, and  to  the  Attorney-General's  constitu- 
tional objections  thereto,  expressly  say,  that 
"In  presenting  a  bill  for  the  consideration  of 
the  house,  the  committee  have  studiously 
avoided  everything  that  would  constitute  as- 
sociations to  be  formed  under  its  provisions, 
corporations;  and  they,  therefore,  think  the 
constitutional  objection  cannot,  with  any  pro- 
priety, be  raised."  The  several  Legislatures,  in 
their  action  upon  this  subject,  evinced  the  most 
anxious  solicitude  and  intention  faithfully  to 
respond  to  the  sentiments  of  the  people,  by 
putting  this  law  in  such  form  as  to  avoid  con- 
stituting the  associations  authorized  and  to  be 
formed  under  it,  corporations.  It  is  manifest, 
then:  1.  That  there  exists  no  necessity,  in  or- 
der to  give  full  effect  to  the  powers  and  privi- 
leges granted  in  this  statute,  and  to  accomplish 
its  great  beneficial  public  objects,  to  imply  that 
the  associations  authorized  by  and  formed  un 
der  it  are  corporations.  2.  That  this  has  nei- 
ther been  asked  for  by  the  friends  of  the  law, 
nor  required  by  public  opinion.  8.  Nor  has 
there  been  any  such  intention  indicated  by  the 
Legislature,  in  preparing,  maturing,  and  finally 
consummating  this  great  measure  of  public 
policy. 

Let  us  next  see  if,  in  the  absence  of  any  ne- 
cessity of  the  case,  in  opposition  to  the  oft  and 
clearly  expressed  wishes  of  the  parties  inter- 
ested, and  contrary  to  its  own  intention,  the 
Legislature  has,  in  the  enactment  of  this  law, 
by  the  use  of  inapt  words,  or  the  introduction 
of  provisions  not  well  understood  at  the  time, 
defeated  its  own  and  the  will  of  the  people; 
and  by  necessary  implication,  created  or  au- 
thorized the  creation  of  an  indefinite  number 
of  corporations. 

1 8O*J  *I  do  not  propose  to  go  into  a  minute, 
detailed,  and  critical  review  of  the  several 
powers  and  privileges  granted  by  this  law  to 
the  associations  authorized  under  it.  But  by 
a  careful  examination  of  those  powers  and 
privileges,  it  will  be  clearly  seen  that  they  are 
such  as,  even  at  common  law.  may  be  claimed, 
and  have  been  long  exercised  by  simple  asso- 
ciations, copartnerships,  or  joint  stock  com 
panics.  Even  admitting,  which  is  readily  done, 
that  this  law  does  confer  upon  the  associations, 
authorized  under  it,  some  of  the  ordinary  pow- 
ers of  a  corporation,  it  by  no  means  follows 
that  they  are  thereby  constituted  corporations. 
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It  is  here  material  to  distinguish  between  the 
creation  of  a  corporation,  either  expressly  or 
by  implication,  and  the  mere  granting  of' one 
or  more  corporate  powers  to  an  unincorporated 
association  or  company.  The  latter  may  be 
done,  and  has  often  been  done  without  accom- 
plishing the  former.  The  instances  are  nu- 
merous in  Great  Britain,  in  which  important 
corporate  powers  have  been  granted  to  joint 
companies,  and  other  associations  not  being 
bodies  corporate,  without  thereby  constituting 
them  such.  And  shall  we,  in  this  land  of  free 
and  equal  government,  become  great  sticklers 
for  these  corporate  existences,  and  carry  the 
doctrine  of  their  creation,  by  implication,  still 
further  than  has  yet  been  known  even  under 
the  monarchy  of  Great  Britain,  that  country 
of  franchises  and  prerogative  ?  I  trust  not. 

In  every  view,  therefore,  which  I  have  been 
able  to  take  of  this  point,  I  come  to  the  con- 
clusion that  the  associations,  authorized  under 
the  law  in  question,  are  not  bodies  politic  or 
corporate,  according  to  the  spirit  and  trne  in- 
tent of  the  Constitution.  This,  if  it  be  con- 
ceded, would  be  sufficient  to  decide  these  cases, 
and  render  further  inquiry  unnecessary.  But 
inasmuch  as  other  points  were  presented  on  the 
argument  it  may  be  proper  for  me  to  notice  them. 

II.  Admitting,  then,  for  a  moment,  the  as- 
sociations in  question  to  be  corporations,  does 
the  law  authorizing  them  come  wilhin  the  pro- 
visions of  the  9th  section  of  the  7th  article  of 
the  Constitution  ? 

*To  arrive  at  the  true  intent  and  [*181 
meaning  of  this  clause  of  the  Constitution,  and 
to  ascertain  and  fix  the  just  limits  and  extent 
of  its  operation,  it  is  to  be  subjected  to  those 
well  established  rules  of  interpretation,  which 
are  applicable  as  well  to  all  constitutional  law 
as  to  statutory  enactments  and  conventional 
compacts.  First,  then,  this  provision  of  the 
Constitution  is  new,  and  is  in  restraint  of  a 
common  right  ever  before  exercised;  the  right 
in  the  Legislature  of  passing,  and  that  of  the 
people  to  have  passed,  by  a  vote  of  a  simple 
majority  of  a  quorum  of  their  representatives 
in  each  branch  of  the  Legislature,  all  laws  nec- 
essary for  the  public  good.  That  a  majority 
should  govern,  is  not  only  an  axiom  in  all  free 
governments,  but  is  a  fundamental  principle 
of  the  social  compact  itself.  This  new  provis- 
ion of  our  constitutional  law  is  a  departure 
from  this  great  principle,  as  it  is  in  restraint  of 
common  right.  It,  is,  therefore,  to  be  con- 
strued strictly.  But  it  is  insisted  that  this  pro- 
vision of  our  new  Constitution  is  remedial,  and 
is,  therefore,  to  be  construed  liberally,  for  the 
attainment  of  its  beneficial  object.  So,  too,  is 
all  penal  law  remedial.  Its  benign  and  bene- 
ficial object  is  either  to  prevent  anticipated  or 
remedy  existing  evil  ;  and  yet  it  has  no  less, 
on  that  account,  received,  under  every  well 
organized  and  well  administered  government, 
a  strict  construction.  The  soundness  of  this 
rule,  as  a  general  one,  must,  therefore,  I  think, 
be  admitted  by  all.  Is  there,  then,  anything, 
either  in  the  nature,  or  has  there  been  anything 
in  the  operation,  of  this  new  provision  of  the 
Constitution,  lhat  should  commend  it  to  spe- 
cial favor,  and  constitute  it  an  exception  to 
this  snimil  general  rule?  What  is  its  nature, 
we  have  seen.  What  has  been  its  operation, 
let  us  now  inquire  of  the  past. 
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"  History,"  it  is  said,  "is  philosophy  teach- 
ing by  example,"  and  it  has  also  been  often 
and  well  said,  that  "  time  and  experience  are 
the  best  instructors  in  matters  of  government." 
And  what  lessons  do  these  teach  us,  and  to 
what  conclusions,  under  their  guidance,  are 
we  led,  as  to  the  operations  and  results  of  this 
new  provision  of  our  Constitution?  Are  they 
not,  1.  That  it  has  utterly  failed  to  accomplish 
182*]  its  own  *professed  object?  The  history 
of  our  legislation,  during  the  very  first  years 
of  its  operation,  furnishes  abundant  proof  of 
this.  Many  more  Acts  of  incorporation,  and 
those,  too,  of  the  most  odious  character,  were 
passed  during  that  period, than  had  been  passed 
during  any  similar  period  previous  to  the  ex- 
istence of  this  new  restrictive  provision.  2. 
Besides  its  utter  failure  to  accomplish  its  own 
declaied  object,  this  new  provision  has,  in  its 
operation,  led  to  the  introduction  of  another 
evil,  still  greater  than  that  it  is  proposed  to 
remedy.  I  allude  to  those  combinations  of 
several  distinct  interests,  with  a  view  to  force 
the  passage  together  of  several  measures,  nei- 
ther of  which  could  pass  upon  its  own  separate 
merits  and  favor.  Experience,  I  fear,  has  al- 
ready taught  us  that  this  is  an  evil  far  greater 
than  that  originally  complained  of  ;  more  cor- 
rupting to  the  purity  of  our  legislation  ;  more 
dangerous  to  the  public  interests,  and  more 
destructive  of  the  public  morals.  No  argu- 
ment, therefore,  can  be  drawn  either  from  the 
nature  or  operation  of  this  new  provision  of  our 
Constitution,  in  favor  of  either  enlarging  its 
interpretation,  or  extending  its  application  be- 
yond its  own  strict  constitutional  requirement. 

Second.  In  interpreting  this  restrictive  clause 
of  theConstitution,  regard  should  be  had  to  the 
causes  which  led  to  its  adoption,  and  to  the 
intention  of  those  who  framed  and  ratified  it. 
Upon  this  point  Judge  Story  says  :  "  The  first 
and  fundamental  rule  in  the  interpretation  of 
all  instruments,  is  to  construe  them  according 
to  the  sense  of  the  terms  and  the  intention  of 
the  parties."  Blackstone,  on  the  same  point, 
remarks,  that  "The  intention  of  the  law  is  to 
be  gathered  from  the  words,  the  context,  the 
subject  matter,  the  consequences  and  effects, 
or  the  reason  and  spirit  of  the  law.  That  the 
reason  and  spirit  of  the  law,  or  the  causes 
which  led  to  its  enactment,  are  often  the  best 
exponents  of  the  words,  and  limit  their  signifi- 
cation." Vattel  adopts  the  same  principle  of 
construction.  He  says  :  "  The  interpretation 
should  only  tend  to  the  discovery  of  the  will 
of  the  contracting  power  ;  we  should  then  at- 
tribute to  each  term  the  sense  which  he  who 
speaks  had  probably  in  his  mind.  The  inten- 
183*]  tion  *sufficiently  known,  furnishes  the 
true  matter  of  the  Convention.  To  violate  a 
treaty  is  to  go  contrary  to  the  intention  suffi- 
ciently manifested,  rather  than  against  the 
terms,  in  which  it  is  conceived  ;  for  the  terms 
are  nothing  without  the  intention  that  ought  to 
dictate  them."  These  rules  of  interpretation  are 
approved  by  our  own  great  elementary  writer, 
Kent ;  and  have  been  recognized  and  adopted 
in  the  solemn  adjudications  of  our  courts.  The 
latter,  in  the  case  of  the  Utica  Insurance  Co., 
expressly  recognize  the  ancient  rule,  "  that  a 
thing  which  is  within  the  letter  of  a  statute,  is 
not  within  the  statute,  unless  it  be  within  the 
intention  of  its  makers."  This  rule  of  con 
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struction  is  as  venerable  for  its  antiquity,  as 
it  is  for  the  soundness  of  its  principle. 

Keeping,  then,  these  general  rules  in  view, 
let  us  proceed  to  inquire  what  were  the  causes 
which  led  to  the  introduction  of  this  new  pro- 
vision into  our  Constitution;  what  was  the  in- 
tention of  the  Convention  and  the  people  in  its 
adoption  ;  and  what  was  the  evil  complained 
of,  which  it  was  the  object  of  this  new  provis- 
ion to  remedy?  Upon  this  subject  I  cannot  but 
think  that  there  has  been,  if  not  error,  at  least 
much  vagueness.  The  evil  which  had  attracted 
the  public  attention,  excited  the  hostility  of 
public  sentiment,  and  called  for  a  remedy; 
was  not  so  much  the  too  frequent  creation  of 
corporations  generally,  as  it  was  the  exclusive 
character  and  undue  multiplication  of  those  of 
a  single  class,  possessing  and  exercising  bank- 
ing powers.  As  a  proof  of  this  is  the  fact  that 
there  were,  at  that  period,  in  existence  and  full 
operation,  five  general  statutes  upon  different 
subjects,  each  authorizing  the  creation  of  an 
indefinite  number  of  corporations  ;  and  that 
these  statutes  remained  not  only  unrepealed, 
but  unrestricted  by  the  new  Constitution.  Be- 
sides, what  is  there  in  a  simple  corporation 
that  should  thus  arouse  or  justify  the  public 
hostility?  In  ^language  used  elsewhere,  and  on 
a  different  occasion,  I  would  ask  what  is  thi& 
declared  odious  creature  of  the  common  law, 
a  corporation,  and  what  its  legitimate  objects? 
It  is  neither  more  nor  less  than  the  legal  asso- 
ciation of  several  persons,  under  a  corporate 
name,  for  the  purpose  of  accomplishing  that 
*which  is  beyond  the  compass  of  iudi-  [*  1 84 
vidual  means.  Its  simple  uses  are,  the  more 
convenient  management  of  its  property  and  af- 
fairs, and  the  more  effectual  accomplishment 
of  its  authorized  and  proper  objects.  This  is 
true,  whether  it  be  for  a  charitable,  literary, 
manufacturing,  banking,  or  any  other  pur- 
pose. Is  this,  in  itself,  a  monopoly?  Is  this 
taking  a  right  common  to  all,  and  granting  it 
exclusively  to  a  few?  Since  the  multiplication 
of  charitable  corporations,  has  any  philanthro- 
pist felt  his  right  or  his  duty  of  individual 
benevolence  restrained?  Has  the  existence  of 
colleges,  academies,  and  other  literary  corpo- 
rations, rendered  the  exercise  of  individual  ef- 
fort, or  the  application  of  individual  means  in 
the  great  cause  of  education,  either  less  free  or 
less  effectual?  Have  the  numerous  manufact- 
uring incorporations  impaired  the  right,  or 
diminished  the  efficiency  of  individual  capital 
and  enterprise?  And  even  the  great  and  mis- 
chievous increase  of  bank  charters,  has  it  de- 
prived individuals  of  the  right  of  banking  ? 
Certainly  not.  Upon  this  last  point  there  exists 
in  the  public  mind  great  error.  It  is  not  simply 
the  granting  of  bank  charters  that  restrains 
private  banking;  but  a  general  law,  known  as 
the  Restraining  Law,  and  which,  I  cannot  but 
think,  had  its  origin  in  narrow  views  and  a 
mistaken  policy.  This  law  is  not  a  two  thirds 
Act,  but  was  passed  by  a  simple  majority,  and 
may  be  modified  or  repealed  by  the  same. 

If  such  be  the  simple  character,  and  such 
the  objects  of  a  corporation,  it  may  be  asked, 
in  what  respect  the  sound  and  legitimate  action 
of  these  corporations  is  either  odious  to  the 
common  law.  or  inconsistent  with  its  purest 
principles?  In  what  particular  are  they,  in 
their  character,  aristocratic;  or,  in  their  opera- 
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tion  and  tendency,  either  inconsistent  with,  or 
unfriendly  to  the  principles  of  liberty?  If  to 
accomplish  objects  of  charity,  of  usefulness, 
and  of  public  good;  to  give  to  industry  in  all 
its  departments  increased  activity,  and  a  more 
ample  reward;  and  thereby  diffuse  throughout 
the  community  an  increased  and  more  general 
prosperity — if  to  achieve  great  and  important 
public  improvements,  which  are  beyond  the 
185*]  compass  of  individual  wealth  *and  en- 
terprise, to  add  to  a  nation's  power  and  erect 
monuments  to  her  glory — if  these  be  odious  to 
the  common  law,  aristocratic  and  unfriendly 
to  liberty,  then,  indeed,  do  these  institutions 
deserve  that  character.  Can  it  be  that  the  mul- 
tiplication of  these  constituted  the  evil  com- 
plained of,  or  its  remedy  the  motive  and  object 
of  the  provision  in  question  of  the  new  Consti- 
tution? I  think  not.  We  must  look  beyond 
these  for  both;  and  they  are,  I  think,  both  pal- 
pable. 

The  right  of  banking  was  originally  a  com- 
mon right,  and  had  been  so  enjoyed  until  the 
passage  of  the  Restraining  Law,  which  con- 
verted that  which  had  been  a  common  right 
into  a  great  state  monopoly.  From  this  moment 
every  bank  charter  was  a  special  grant  of  a 
portion  of  this  monopoly  ;  and  was  the  more 
valuable,  as  that  monopoly  was  the  more  ab- 
solute and  exclusive.  These  charters,  therefore, 
became  the  objects  of  general  and  fierce  scram- 
bling. Greedy  applicants  thronged  our  legisla- 
tive halls.and  corruption  dared  to  approach  leg- 
islative integrity.  It  was  this  that  had  aroused 
the  public  attention,  and  excited  the  public 
hostility.  This  sentiment  of  hostility  was  much 
increased  by  the  manner  in  which  these  char- 
ters had  been  obtained,  and  their  benefits  dis- 
tributed. They  had  become  at  once  the  motive 
and  the  means  of  corruption.  They  had,  too, 
under  an  organized  system,  become  allied  with 
political  power,  and  were  used  for  the  promo 
tion  of  political  and  party  objects.  It  was  this 
that  constituted  the  great  evil  justly  com- 
plained of  by  the  people,  and  not  the  mere 
multiplication  of  Acts  of  incorporation.  It  was 
this  that  at  once  constituted  and  gave  aggrava- 
tion to  the  evil,  and  acerbity  to  the  sentiment 
of  public  hostility  against  it.  It  was  this,  too, 
that  led  to  the  introduction,  into  the  new  Con- 
stitution, of  the  restrictive  provision  in  ques- 
tion. 

Having  thus  ascertained  and  stated  what  I 
believe  to  have  been  the  real  evil  complained 
of,  and  for  which  the  9th  section  of  the  7th  ar- 
ticle of  the  Constitution  was  intended  as  a  rem- 
edy ;  let  us  next  proceed  to  inquire  whether 
the  general  Banking  Law  is  within  that  evil 
186*]  and,  of  course,  within  its  *remedy:  or 
whether,  either  in  the  framing  or  the  adoption 
t>f  this  restrictive  clause  of  the  Constitution, 
such  a  case  as  that  presented  in  the  general 
Banking  Law,  was  either  in  contemplation,  or 
intended  to  be  included  in  its  provisions.  The 
phraseology  of  the  clause  is  general, and  would 
seem  to  have  literally  no  exception.  I  do  not 
propose  to  enter  into  a  critical  examination  of 
the  words  "every  bill"  or  "any  body  politic  or 
corporate,''  used  in  that  clause,  with  a  view  to 
ascertain  whether  it  was  intended  to  be  limited 
ifl  its  operation  to  the  case  of  a  special  law  cre- 
ating only  one  corporation, or  to  be  extended  to 
a  general  law,  creating  or  authorizing  the  cre- 
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ation  of  an  indefinite  number;  for,  however 
that  question  may  be  decided,  if  the  ancient 
rule,  "that  a  thing  which  is  within  the  letter 
of  a  statute  is  not  within  the  statute,  unlr--  it 
be  within  the  intention  of  its  makers,"  be  as 
sound  as  it  is  ancient,  then  it  is  possible  that 
the  general  Banking  Law  may  be  within  the 
letter  of  this  restrictive  clause,  and  yet  not  be 
within  its  spirit  and  true  intent,  and, of  cour-c. 
not  within  the  restriction  of  the  clause  itself. 
Fortunately,  we  have  in  our  own  State  both  a 
judicial  and  legislative  sanction  of  the  sound- 
ness of  this  principle  of  construction,  in  its  ap- 
plication to  several  distinct  and  important 
classes  of  corporations. 

In  the  case  of  People  v.  Morris,  13  Wend., 
32o,  the  Suprene  Court  decided,  after  argu- 
ment and  much  deliberation,  that  this  restrict- 
ive clause  does  not  apply  to  public  or  mu- 
nicipal corporations,  such  as  cities,  villages, 
towns,  counties,  etc.,  but  that  such  corpora- 
tions may  be  created  by  a  simple  majority  vote, 
notwithstanding  that  clause.  This  decision  re- 
ceives much  additional  weight  and  authority 
from,  the  circumstance  that  Ch.  J.  Nelson, 
who  delivered  the  opinion  of  the  court  in  that 
case,  had  himself  been  a  member  of  the  Con- 
vention which  framed  the  new  Constitution  ; 
and  had, therefore,  good  means  of  knowing  the 
true  spirit,  intent  and  application  of  the  clause 
in  question.  We  thus  see  that  it  has  been  sol- 
emnly adjudged  by  our  own  Supreme  Court, 
that  an  important  class  of  corporations,  even 
if  within  the  letter,  are  *not  within  the  [*  1 87 
spirit  and  intent  and,  therefore,  not  within  the 
restriction  of  the  Constitution. 

We  have  also  a  legislative  sanction  of  this 
principle  of  construction  in  relation  to  sev- 
eral other  important  classes  of  corporations. 
It  has  been  before  remarked,  that  at  the  time 
of  the  framing  and  adoption  of  the  present 
Constitution  of  the  State,  we  had  in  exist- 
ence and  operation  five  several  Acts  upon 
different  subjects,  each  authorizing  the  crea- 
tion of  an  idefinite  number  of  corporations, 
viz.:  1.  "An  Act  to  Incorporate  such  Persons 
as  may  Associate  for  the  Purpose  of  Procuring 
and  Erecting  Public  Libraries  in  this  State. 
2.  "An  Act  Relative  to  the  University."  3. 
"  An  Act  to  Provide  for  the  Incorporation  of 
Religious  Societies."  4.  "An  Act  to  Incorpo- 
rate Medical  Societies."  5.  "An  Act  Relative  to 
Incorporations  for  Manufacturing  Purposes." 
And  at  the  last  revision  of  our  laws,  these  sev- 
eral Acts  were  revised,  materially  modified, 
passed  by  the  Legislature  by  a  simple  majority 
vote,  approved  and  signed  by  the  Governor. 
Here,  then,  is  a  legislative  expression  of  opinion 
that  these  five  inportant  classes  of  corporations, 
like  that  of  public  or  municipal  corporations, 
even  if  within  the  strict  letter,  are  not  within 
the  spirit  and.  of  course,  not  within  the  re- 
strictive clause  of  the  Constitution.  This  leg- 
islative sanction  of  this  principal  of  construc- 
tion is  also  fortified  by  the  opinion  of  the 
revisers.  I  need  not  here,  for  the  purpose  of 
adding  to  the  weight  of  this  authority,  pro- 
nounce the  eulogy  of  these  gentlemen,  distin- 
guished alike  for  that  general  intelligence,  great 
legal  learning  and  high  moral  character,  which 
led  to  their  selection  for  the  important  duties 
devolved  upon  them. 

We  have  thus  the  authority  of  the  Supreme 
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•Court,  the  Legislature,  Governor  and  revisers, 
that  an  Act,  authorizing  an  indefinite  number 
of  corporations,  even  if  within  the  letter,  may 
yet  not  be  within  the  spirit,  intent  and  opera- 
tion of  the  restrictive  clause  of  the  Constitu- 
tion, but  constitute  an  exception  to  its  general 
provisions.  The  question  then  arises,  is  the 
general  Banking  Law  such  as  Act  ?  If  I  have 
been  correct  in  pointing  out  the  real  evil,  for 
188*]  which  *this  clause  of  the  Constitution 
was  intended  as  a  remedy,  and  also  the  prin- 
ciple of  construction  stated,  "that  whatever  is 
not  within  the  evil,  is  not  within  its  remedy," 
,let  us  then  inquire  whether  the  general  Bank- 
ing Law  be  within  the  evil  complained  of  and 
intended  to  be  remedied  ?  That  evil  we  have 
supposed  to  be,  not  so  much  the  creation  of 
corporations  generally,  as  the  character  of  ex- 
clusive monopoly  of  bank  charters  under  the 
Restraining  Law,  and  their  undue  multiplica- 
tion. Does  the  general  Banking  Law  come 
within  this  evil?  Does  it  come  in  aid  of  this 
great  monopoly  in  banking  ?  Does  it  take  a 
right  common  to  all  and  grant  it  exclusively  to 
a  few  ?  On  the  contrary,  by  repealing,  pro 
tanto,  the  Restraining  Law,  it  breaks  up  this 
great  monopoly,  and  restores  to  the  citizens 
generally  that  common  right,  of  which  they 
had  been  long  and  wrongfully  deprived.  In- 
stead, therefore,  of  increasing  this  great  evil  of 
monopoly,  it  actually  comes  in  aid  of  its  rem- 
edy and,  both  in  its  principle  and  operation, 
contributes  to  the  attainment  of  the  great  ob- 
ject of  the  Constitution  itself.  We,  therefore, 
come  to  the  conclusion  that  the  general  Bank- 
ing Law  is  not  within  the  evil  and,  consequent- 
ly, not  within  the  remedy  of  the  constitutional 
restriction.  It  follows  that  this  law,  even  if  it 
authorize  the  creation  of  an  indefinite  number 
of  corporations,  is  valid,  and  was  constitution- 
ally passed,  although  it  may  not  have  received 
the  assent  of  two  thirds  of  the  members  elect- 
ed to  each  branch  of  the  Legislature. 

III.  But  even  if  this  law  does  come  within 
the  provisions  of  the  9th  section  of  the  7th  ar- 
ticle of  the  Constitution,  it  might  still  have 
been  passed  by  a  vote  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature. 

In  this  proposition,  even  a  majority  of  the 
court  below  agree.  Previous  to  the  adoption 
of  the  present  Constitution,  the  Legislature 
possessed  and  exercised  the  power  of  passing 
such  laws.  The  object  of  the  restrictive  clause 
of  the  Constitution,  even  if  applicable  to  this 
branch  of  legislation,  was  not  to  prohibit  al- 
together the  exercise  of  this  power,  or  pre- 
vent entirely  the  passage  of  such  Acts,  but 
merely  to  change  the  vote  by  which  such  Acts 
should  be  passed.  The  power  of  the  Legisla- 
ture to  pass  such  Acts  remains  the  same  as  be- 
1 89*]  fore  ;  *the  manner  only  of  doing  it  is 
modified  by  this  new  provision  of  the  Consti- 
tution; it  requiring  now  for  their  passage,  in- 
stead of  the  vote  of  a  simple  majority  of  a 
quorum,  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legisla- 
ture. 

IV.  On  the  argument  of  these  cases,  it  was 
made  a  point  on  the  part  of  the  defendants  in 
error,  that  even  "If  any  part  of  the  genera 
Banking  Law  be  repugnant  to  the  Constitu 
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tion,  it  is  only  void  so  far  as  corporate  pow- 
ers are  conferred  ;  every  other  part  remains 
valid." 

That  a  law  may  be  good  and  valid  in  part, 
and  bad  and  void  in  part,  is  undoubtedly  true; 
but  that  principle,  I  think,  cannot  be  applied 
in  the  present  cases.  On  what  ground  is  it  sup- 
posed that  the  law  in  question  may  be  in  part 
repugnant  to  the  Constitution  and,  therefore, 
void  ?  Why,  because  it  may  have  conferred 
corporate  powers.  But  what  is  the  require- 
ment of  the  clause  in  question  of  the  Con- 
stitution? That  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature shall  be  requisite  to  every  bill  creating, 
continuing,  altering  or  renewing  any  body 
politic  or  corporate.  This  prohibition  of 
the  Constitution  is  against  the  creation  of  a 
corporation  by  a  simple  majority  vote,  and 
not  against  the  conferring  of  corporate  pow- 
ers by  such  vote.  Neither  in  this  clause  of 
the  Constitution,  nor  elsewhere,  is  this  latter 
prohibited.  The  two  cases  are  entirely  dif- 
ferent, unless,  indeed,  we  suppose  that  the 
conferring  of  a  single  corporate  power  would 
be  the  creation  of  a  corporation,  by  necessary 
implication.  This,  I  believe,  has  been  no- 
where pretended,  but  the  contrary  fully  shown, 
and  is  often  practiced.  I  am  of  opinion,  there- 
fore, that  the  principle  embraced  in  this  point, 
although  sound  as  a  general  one,  is  not  appli- 
cable in  the  cases  now  before  the  court. 

Upon  the  whole  view  of  this  subject,  I  come 
to  the  conclusions: 

1.  That  the  associations  authorized  and  le- 
gally formed  under  the  Act,  entitled  "An  Act 
to  Authorize  the  Business  of  Banking,"  passed 
Apr.  18,  1838,  are  not  corporations,  within  the 
spirit  and  true  intent  of  the  Constitution: 

2.  But  if  corporations,  still,  that  the  said  Act, 
even  if  within  *the  letter,  does  not  [*1OO 
come  within  the  spirit  and  intent  of  the  9th 
section  of  the  7th  article  of  the  Constitution  ; 
and  therefore,  that  the  Act  was  constitutional- 
ly passed,  although  in  its  passage  it  may  not 
have  received  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature : 

3.  But,  if  the  said  Act  be  within  the  spirit 
and  intent  of  the  restrictive  clause  of  the  Con- 
stitution, still  that  the  Legislature  might  con- 
stitutionally pass  the  same,  by  the  assent  of 
two  thirds  of   the  members  elected  to  each 
branch  thereof. 

Therefore,  the  law  being  valid,  and  the  dec- 
lara^ions  in  these  two  cases  having  sufficiently 
set  'forth  the  plaintiffs'  right  of  action,  in  the 
manner  specially  prescribed  in  that  law,  the 
judgment  of  the  court  below  was  right,  and 
should  be  affirmed. 

On  the  question  being  put — shall  these  judg- 
ments be  reversed  V  — all  the  members  of  the 
Court,  with  but  a  single  exception  (23  being 
present),  voted  in  the  negative.  Whereupon, 
tlie  judgments  of  the  Supreme  Court  were  af- 
firmed. The  court  thereupon  adopted  the  fol- 
lowing resolutions: 

1.  "Resolved,  That  the  law  entitled  'An  Act 
to  Authorize  the  Business  of  Banking,'  passed 
18th  April,  1838,  is  valid,  and  was  constitu- 
tionally enacted,  although  it  may  not  have  -re- 
ceived the  assent  of  two  thirds  of  the  members 
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elected  to  each  branch  of  the  Legislature." 
This  resolution  was  adopted  by  a  vote  of  28 
tot 

2.  "  Resolved,  That  the  associations  organ- 
ized in  conformity  with  the  provisions  of  the 
Act  entitled  '  An  Act  to  Authorize  the  Busi- 
ness of  Banking,'  passed  April  1st,  1888,  are 
not  bodies  politic  or  corporate,  within  the  spirit 
and  meaning  of  the  Constitution."  This  reso- 
lution was  adopted  by  a  vote  of  22  to  8. 

General  Banking  Law—  Validity  of.  Re-afflrmed— 2 
Denio,  381. 

Cited  in-25  Wend.,  608,  683 ;  7  Hill,  505 ;  10  N.  Y.. 
305;  18  Barb.,  459. 
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Commented  on—  7  Hill,  290, 

Explained—  1  Hill,  616,  617,  619. 

Cited  In—  9  Palire,  415  ;  3  N.  Y.,  486  :  15  N.  Y  55 
183;  17  N.  Y..  527  ;  5  Barb.,  11,  187  ;  17  Barb.,  320;  10 
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not look  beyond  ttatuU-book.  Cited  In—  l  Hill  4«r>  •  5 
Hill,  211;  33  N.  Y..  280;  70  N.  Y.,  342,  3«8  ;  30  Hun. 
121  ;  64  How.  Pr..  186  ;  3  Abb.  N.  C.,  413,  430. 

Two  thirds  clause  of  Constitution—  Validity  of  Acts 
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193*]    *THE  PEOPLE,    ex  rel.    CHARLES 
BISHOP, 

v. 

THE   KINGSTON   AND    MIDDLETOWN 
TURNPIKE  ROAD  COMPANY. 

Corporations — Turnpike  Co. — Act  of  Incorpora- 
tion— Non-  Compliance  with  Requirements  of, 
per  se  a  Misuser — Forfeiture — Corrupt  Mo 
five  not  Necessary  in  Connection  with  Neglect 
of  Duties — Duties  Enjoined  by  Act,  are  Con- 
ditions Attached  to  Grant  of  Franchises — 
Substantial  Performance,  Sufficient — Implied 
Conditions — Quo  Warranto  Charging  Non- 
Compliance  with  Terms  of  Act  of  Incorporation 
— Report  of  Commissioners  to  View  Road  with 
License  of  Governor,  do  not  Bar  Information 
— Neither  will  Act  Extending  Time  for  Com- 
pletion of  Part  of  Road — Such  Act  as  Waiver 
— Toll  Gates  —  Distance  Between  —  Distance 
Traveled. 

Non-compliance  with  the  requirements  of  an  Act 
of  incorporation  of  a  turnpike  company,  as  to  the 
construction  of  the  road,  is  per  se  a  misuser,  for- 
feiting the  privileges  and  franchises  conferred. 

It  is  not  necessary,  to  work  a  forfeiture,  that  the 
neglect  or  refusal  to  perform  the  duties  enjoined, 
should  proceed  from  a  bad  or  corrupt  motive  ;  it  is 
enough  that  the  duties  be  neglected,  or  designedly 
omitted. 

In  a  proceeding  by  information  in  the  nature  of 
a  quo  warranto,  facts  necessary  to  be  alleged  to 
show  a  neglect  of  duty,  must  be  set  out  with  all  the 
exactness  of  pleading  required  in  an  action  for  a 
penalty. 

The  duties  enjoined  by  an  Act  of  incorporation, 
are  conditions  attached  to  the  grant  of  the  fran- 
chises conferred.  A  substantial  performance,  how- 

•^Propositions  advanced  by  COWEN,  J".,  in  his  dissent- 
ing opinion. 

Deficiencies  in  the  construction  of  a  turnpike 
road,  existing  previous  to  the  report  of  the  com- 
missioners appointed  to  view  the  same,  cannot  be 
urged  as  grounds  of  forfeiture ;  the  State  is  estopped 
by  the  report  and  the  Governor's  license  to  erect 
gates. 

An  Act  of  the  Legislature,  extending  the  time  for 
the  completion  of  a  turnpike  road,  is  a  waiver  of 
previous  forfeitures,  and  excuses  the  turnpike 
company  as  to  defects  in  the  portion  of  the  road 
constructed  previous  to  the  passage  of  such  Act. 
Whether  the  Act  would  be  deemed  to  have  had  that 
effect,  had  the  taking  of  toll  been  charged  in  the 


NOTE.— Corporations— Quo  Warranto  against,  for 
usurping  a  public  franchise.  See  People  v.  Tibbets, 
4  Cow.,  358,  note;  People  v.  Uticalns.  Co.,  15  Johns., 
358,  note.  See,  also,  People  v.  B.  &  R.  Turnpike  Co., 
post,  p.  222,  note. 
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ever,  is  all  that  is  required,  whether  they  be  con- 
ditions precedent  or  subsequent. 

Conditions  implied  are  more  favorably  construed 
than  conditions  expressed. 

The  favorable  report  of  commissioners  appointed 
under  the  general  Turnpike  Act  to  view  a  road,  and 
the  subsequent  license  of  the  Governor  to  erect 
turnpikes  for  the  collection  of  tolls,  are  not  a  bar 
to  an  information  in  the  nature  of  a  quo  warrantn, 
charging  a  non-compliance  with  the  terms  of  the 
Act  in  the  original  construction  of  the  road. 

Nor  is  an  Act  of  the  Legislature  extending  the 
time  for  the  completion  of  the  road,  a  bar  to  an 
information  in  respect  to  a  portion  of  the  road  com- 
pleted *before  the  passage  of  such  Act,  and  [*194 
on  which  gates  had  been  erected  and  tolls  collected. 

Nor  will  such  Act  be  deemed  a  waiver  of  breaches 
of  conditions,  and  a  confirmation  of  the  charter, 
unless  the  intent  of  the  Legislature  in  that  respect 
be  expressly  declared,  or  is  necessarily  to  be  im- 
plied from  the  provisions  of  the  Act. 

Where  a  company  is  authorized  to  erect  gates  at . 
such  places  as  they  see  fit,  and  to  demand  tolls  at 
certain  rates,  for  every  10  miles,  and  in  the  same 
proportion  for  a  shorter  distance,  they  may  demand 
tolls  according  to  the  distances  between  the  gates 
or  turnpikes  on  the  road ;  and  are  not  limited  to 
the  distance  traveled  by  the  persons  from  whom 
tolls  are  demanded.t 

Citations— 2  R.  8.,  483,  sees.  39,  48 ;  485,  sec.  49 ;  587, 
sec.  32 ;  Laws,  1825,  p.  450,  sec.  7 :  1  Ld.  Raym.,  498 ; 
12  Mod.,  271 ;  Crui.,  305,  tit.  Franchise,  sees.  79,  86 ; 
Willc.  Corp.,  31,  334 ;  Ang.  &  Ames,  Corp.,  379,  510 ; 

1  Bac.,  629:    15  Wend.,  127,  291:    1  Wend.,  388;  3 
Wend.,  498 ;  13  Wend.,  530 :  Shep.  Touch.,  133, 157 :  2 
Bac.,  652;  18  Johns.,  137:  9  Cow.,  194,  655;  9  Wend., 
351,  373,  375, 378,  379.  381-384 ;  5  Bac.,  210,  212,  tit.  Of- 
fices and  Officers;  9  Cow.,  50,  98;  Cro.  Car.,  491 ;  2 
Ld.  Rayta.,  1237 ;  1  Hawk.,  311,  b.  1,  ch.  67,  sec.  1 :  4 
Burr.,  2004,  2007 :  Finch,  165 ;  1  R.  S.,  584,  2d  ed..  sees. 
21,  22 ;  587,  sec.  33 ;  11  Johns.,  16 ;  Act,  May  13. 1836  ; 

2  Chit.  Cr.  L.,  292,  note,  Am.  ed.,  1836;  Laws,  1831,  p. 
9,  sec.  5;  1  Cai.,  182;  19  Wend.,  550;   Reeve  Dom. 
Rel.,  373 :  5  Johns.  Ch.,  381 ;  5  Mass.,  230 ;  Com.  Dig. 
Plead.,  ch.  76. 

information,  in  connection  with  the  defects  in  the 
road,  quaere. 

After  the  road,  or  any  part  thereof,  is  accepted 
by  the  State  as  completed,  the  company  are  not  re- 
quired to  keep  it  in  the  exact  condition  in  which  it 
was  constructed ;  if  it  be  continued  in  a  reasonable 
state  of  repair,  and  defects  as  they  happen  are  sup- 
plied in  a  reasonable  time,  the  duty  of  the  company 
is  discharged. 

Where  an  information  is  filed  against  a  turnpike 
company,  for  omissions  of  duty  happening  subse- 
quent to  the  granting  of  a  license  to  erect  gates  and 
demand  tolls,  and  the  company  sets  forth  its  charter 
by  way  of  plea,  the  replication,  like  an  indictment 
for  a  nuisance,  must  allege  either  that  the  road  has 
not  been  kept  in  repair,  according  to  the  duty  of 
the  corporation,  or  that  it  has  been  suffered  to  be 
out  of  repair,  or  has  become  inconvenient  in  some 
particular,  contrary  to  that  duty,  stating  wherein ; 
and  the  charge  must  be,  that  the  omission  was  will- 
ful, negligent  or  contrary  to  duty. 
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TNFORMATION  in  the  nature  of  a  quo  war- 
1  ranto.  In  January  Term,  1W89.  the  Ally 
Gen.  filed  an  information  in  the  nature  of  a 
quo  warranto,  against  the  Kingston  and  Mid- 
dletown  Turnpike  Road  Co.,  charging  them 
with  usurping  the  liberties,  privileges  and  fran- 
chises of  being  a  body  politic  and  corporate, 
by  the  name  of  the  Kingston  and  Middletown 
Turnpike  Road  Co.,  and  by  that  name  to  con- 
struct and  maintain  a  turnpike  road  within 
195*]  certain  *bounds  (specifying  the  same), 
and  to  erect  and  maintain  gates  and  turnpikes 
upon  such  road,  and  to  levy  and  collect  tolls 
from  all  persons  using  the  same.  All  which 
liberties  and  privileges  he  charged  to  have  been 
usurped. 

The  defendants  pleaded  that  by  an  Act  of  the 
Legislature,  passed  Feb.  17,  1831,  they  were 
erected  a  body  politic  and  corporate,  and  were 
authorized  to  construct  a  turnpike  road  from 
a  certain  point  near  the  Village  of  Kingston, 
to  the  line  of  the  County  of  Delaware;  to  erect 
one  or  more  toll  gates  on  the  road  at  such 
places  as  they  might  think  expedient,  and  to 
demand  and  receive  toll  at  certain  rates,  par- 
ticularly set  forth,  for  every  10  miles,  and  in 
the  same  proportion  for  a  shorter  distance  or 
less  number  of  miles.  They  further  alleged, 
that  by  the  same  Act,  it  was  enacted  that  they 
should  not  be  required  to  have  the  road  laid 
out  of  a  greater  width  than  50  feet,  nor  to 
make  the  bed  or  arch  thereof  more  than  20  feet 
in  width;  and  where  the  steepness  of  the  side- 
hills,  rocks  or  obstacles  should  render  it  im- 
practicable or  unnecessary,  in  the  opinion  of 
the  commissioners  to  be  appointed  by  the  Gov- 
ernor, to  complete  the  road  of  that  width,  that 
it  should  be  lawful  for  them  to  make  and  com- 
plete it  of  a  less  width,  and  without  a  ditch  on 
the  lower  side;  but  that  in  no  place  should  the 
bed  of  the  road  be  of  a  width  less  than  18  feet. 

The  defendants  further  alleged,  that  their 
Act  of  incorporation  was  amended  in  various 
particulars  by  an  Act  of  the  Legislature,  passed 
May  5,  1834,  by  which,  among  other  things, 
*he  time  for  completing  the  turnpike  road  was 
extended  for  the  term  of  three  years;  that  July 
1,  1834,  having  constructed  more  than  10  miles 
of  the  road,  to  wit:  the  distance  of  11  miles 
from  its  commencement,  they  gave  notice 
thereof  to  the  then  Governor  of  the  State,  who 
appointed  three  discreet  freeholders  to  view 
the  road  and  report  to  him  whether  the  same 
was  completed  according  to  the  requisitions  of 
the  Revised  Statutes  and  the  Act  of  incorpora- 
tion of  the  defendants;  that  the  freeholders  thus 
appointed  viewed  the  road,  and  made  a  favora- 
ble report  to  the  Governor,  who,  July  18,  1834, 
by  license,  under  his  hand,  etc.,  allowed  and 
1 96*]  permitted  *the  defendants  to  erect  so 
many  gates  and  turnpikes  on  the  road  as  should 
be  sufficient  for  the  collection  of  the  tolls  au- 
thorized by  the  Act  of  incorporation;  where- 
upon the  defendants  on  the  next  day  erected 
one  gate,  appointed  a  toll  gatherer,  and  have 
collected  and  still  do  collect,  etc. 

The  defendants  further  pleaded,  that  having 
constructed  another  portion  of  the  road,  from 
the  end  of  the  11  miles  to  a  certain  bridge, 
making  the  whole  distance  20  miles,  they  Sep. 
1,  1834.  gave  notice  thereof  to  the  Governor; 
that,  May  13,  1836.  the  Act  of  incorporation 
of  the  Co.  was  further  amended  by  an  Act  of 
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tin-  Legislature  extending  the  time  for  com- 
pleting the  road  to  Nov.  1,  1839;  and  that  the 
defendants  proceeded  and  constructed  another 
portion  of  the  road,  extending  from  the  bridge 
above  mentioned  to  a  certain  other  point,  mak- 
ing the  whole  distance  from  the  commence- 
ment of  the  road,  25  miles;  leaving  from  the 
point  last  referred  to,' to  the  termination  of  the 
road  authorized  to  be  constructed,  11  miles 
and  upwards.  That  they  made  report  of  the 
completion  of  such  additional  portion  of  the 
road  to  the  Governor,  who  again  appointed  in- 
spectors to  view  the  road,  wno  having  made  a 
favorable  report,  the  Governor,  Oct.  7,  1836, 
granted  a  further  license  to  the  defendants  to 
erect  as  many  gates  and  turnpikes  as  should 
be  sufficient,  etc.  By  virtue  whereof  the  de- 
fendants, Oct.  8, 1836,  erected  two  other  gates 
or  turnpikes  on  the  said  25  miles  of  road,  and 
and  have  since  collected  from  all  persons  using 
the  road  the  tolls  authorized  by  the  Act  of  in- 
corporation, for  every  10  miles  of  said  25  miles, 
and  in  the  same  proportion  for  a  shorter  dis- 
tance— or  less  number  of  miles— concluding  in 
the  usual  form. 

To  this  plea  the  Atty-Gen.  put  in  30  replica- 
tions. To  that  portion  of  the  plea  which  avers 
the  construction  of  the  first  11  miles  of  the 
road,  6  replications  were  interposed:  1.  That 
the  portion  of  the  road  so  constructed  was  not 
originally  laid  out  nor  is  it  now  of  the  width 
of  50  feet;  nor  was  the  bed  or  arch  of  the  road 
nor  is  it  now,  20  feet  wide,  in  all  places  except 
where  the  steepness  of  the  side-hills,  etc  ,  ren- 
der it  impracticable  to  *complete  it  of  [*197 
that  width,  nor  was  it  in  such  places,  nor  is  it 
now  18  feet  wide;  2.  That  the  said  portion  of 
the  road  was  not,  nor  is  it  now,  bedded  with 
stone,  gravel,  sound  wood  or  other  hard  sub- 
stance, well  compacted  and  of  sufficient  depth 
to  secure  a  good  and  solid  foundation  in  all 
places  of  the  width  of  20  feet,  where  practica- 
ble, and  where  not  practicable,  of  the  width  of 
18  feet;  3.  That  the  said  portion  of  the  road 
was  not,  nor  is  it  now,  faced  with  gravel  or 
broken  stone  of  a  depth  not  less  than  9  inches, 
in  such  manner  as  to  secure  a  firm  and  even 
surface,  rising  in  the  middle  by  a  gradual  arch ; 
4.  That  the  ditches  on  each  side  of  the  said 
portion  of  the  road  were  not  when  practicable, 
nor  are  they  now,  so  made  as  to  render  easy 
the  passing  of  sleighs  therein,  nor  were  they 
nor  are  they  now  so  formed  as  to  permit  car- 
riages conveniently  to  pass  on  and  off  that  part 
of  the  road  where  it  was  or  is  intersected  by 
other  roads;  5.  That  the  lower  side  of  the  said 
portion  of  the  road  where  the  same  was  not  of 
full  width,  was  not  nor  is  now  furnished  with 
a  strong  fender  or  railing  of  the  height  of  at 
least  4  feet  above  the  surface  of  the  road 
(without  averring  that  circumstances  existed  in 
any  part  of  the  road  rendering  a  fender  necessa- 
ry); and  6.  That  on  the  said  portion  of  the  road 
so  constructed,  a  mile  stone  or  post  was  not  and 
is  not  erected  and  maintained  on  each  mile  of 
the  road;  nor  was  there  or  is  there  now  erected 
a  guide-post  at  the  intersection  of  every  public 
road.  Six  similar  replications  were  interposed 
by  theAtty  Gen.  to  that  part  of  the  plea  which 
relates  to  the  second  of  the  road  constructed  by 
the  defendants,  and  six  like  replications  to  that 
part  of  the  plea  which  relates  to  the  third  portion 
of  the  road  constructed  by  the  defendants.  Then 
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follow  six  like  replications  to  the  whole  extent 
of  25  miles  of  the  road  alleged  by  the  defend- 
ants to  have  been  constructed.  Next  the  Atty- 
Gen.,  in  his  25th  replication,  alleges  that  pre- 
vious to  the  time  of  the  granting  of  the  license 
by  the  Governor.f  or  the  erection  of  gates  and  de- 
manding of  tolls  on  the  portion  of  the  road  first- 
ly constructed,  the  defendants  having  erected 
one  gate  or  turnpike  thereon  did,  July  10,  1834, 
198*]  and  for  a  long  *time  before  and  after, 
and  until  they  were  licensed  as  aforesaid,  de- 
mand and  receive  from  all  persons  traveling 
on  the  road  (naming  two  individuals),  such  tolls 
as  they  were  authorized  to  demand  after  they 
should  be  licensed.  In  the  26th  replication  the 
Atty-Gen.  alleges,  that  after  the  time  when  it 
is  alleged  that  the  license  by  the  Governor  to 
erect  gates  and  to  demand  tolls  on  the  portion  of 
the  road  firstly  constructed  was  granted,  to  wit: 
Aug.  10,  1838,  the  defendants  demanded  from 
several  persons  (naming  them)  more  than  they 
were  authorized  by  law  to  demand,  and  more 
than  after  the  rate  of  six  cents  for  every  score 
of  sheep,  etc.  (specifying  the  rates  of  toll  enu- 
merated in  the  Act  of  incorporation).  In  the 
27th  replication  the  Atty-Gen.  alleges, that  aft- 
er the  license,  to  wit:  Aug.  10.  1838,  the  de- 
fendants demanded  from  persons  traveling  the 
road  with  four  wheeled  wagons  or  carriages 
drawn  by  two  horses,  to  wit:  from,  etc.  (nam- 
ing several  individuals),  more  than  at  and  after 
the  rate  of  12i  cents  for  every  10  miles, or  in  the 
same  proportion  for  a  shorter  distance  or  less 
number  of  miles,  to  wit :  6  cents  for  3f  miles  ; 
whereas,  they  were  entitled  to  demand  no  more 
than  4  cents  and  eleven-sixteenths  of  a  cent. 
In  the  28th  replication  the  Atty-Gen.  alleges, 
that  after  the  license,  to  wit:  Aug.  10,  1838, 
the  defendants  demanded  from  persons  travel- 
ing the  road  with  wagons  drawn  by  one  horse, 
to  wit:  from,  etc.  (naming  several  individuals), 
more  than  at  and  after  the  rate  of  6  cents  for 
every  10  miles,  or  in  the  same  proportion  for 
a  greater-or  less  number  of  miles,  to  wit :  6 
cents  for  5  miles;  whereas,  they  were  entitled 
to  demand  no  more  than  3  cents.  In  the  29th 
replication  the  defendants  are  charged  with  de- 
manding, after  the  license,  to  wit:  Dec.  31, 
1838,  from  persons  traveling  on  the  road  with 
sleighs  drawn  by  two  horses,  etc.,  more  than 
at  and  after  the  rate  of  6  cents  for  every  10 
miles,  to  wit:  6  cents  for  5  miles  ;  whereas, 
they  were  entitled  to  demand  no  more  than  3 
cents.  In  the  30th  replication  the  defendants 
are  charged  with  demanding,  after  the  license, 
to  wit :  Dec.  31,  1838,  from  persons  traveling 
199*]  *the  road  with  sleighs  drawn  by  one 
horse,  more  than  at  and  after  the  rate  of  3  cents 
for  every  10  miles,  to  wit :  6  cents  for  5  miles; 
whereas,  they  were  entitled  to  demand  no  more 
than  !-£  cents.  Each  replication  concludes  with 
a  prayer  for  judgment  of  ouster  and  dissolu- 
tion of  the  Corporation.  The  defendants  de- 
murred to  the  first  24  replications,  assigning 
the  following  as  special  causes  of  demurrer: 
1.  That  the  time  for  completing  the  road  is  not 
yet  expired;  2.  That  the  decision  of  the  three 
freeholders  appointed  to  view  the  road,  their 
report  to  the  Governor  and  his  license,  are  con- 
clusive as  well  in  respect  to  the  manner  of  con- 
structing the  road  as  in  respect  to  the  right  of 
taking  tolls  ;  3.  That  the  several  amendatory 
Acts  set  forth  in  the  plea  are  waivers  of  any 
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forfeiture  previously  incurred  ;  4.  That  the 
matters  alleged  by  way  of  replication  are  not 
causes  for  ousting  or  for  dissolving  the  Corpo- 
ration of  the  defendants;  and  5.  Individuals 
aggrieved  have  their  remedy  by  action.  The 
defendants  also  demurred  to  the  residue  of  the 
replications,  and  in  addition  to  the  3d,  4th  and 
5th  special  causes  above  mentioned,  specially 
assign  the  two  following,  viz:  1.  That  the 
replications  severally  conclude  with  a  verifica- 
tion, whereas  they  should  have  concluded  to 
the  country ;  and  2.  That  the  matters  in  the  rep- 
lications alleged  are  not,  by  the  laws  of  the  State, 
made  or  declared  to  be  forfeitures  or  causes  of 
ouster,  or  of  dissolution  of  the  Corporation  of 
the  defendants.  The  Atty-Gen.  joined  in  de- 
murrer. 

Messrs.  H.  M.  Romeyn  and  M.  T.  Rey- 
nolds, for  the  defendants,  insisted,  that  as 
the  first  24  replications  set  forth  nothing  be- 
yond deficiencies  in  the  original  construction 
of  the  road  and  variations  from  the  terms  pre- 
scribed, as  far  as  it  has  been  finished,  they 
contain  no  matter  authorizing  judgment  of 
ouster  and  dissolution.  These  replications  are 
manifestly  based  upon  the  first  and  second  sub- 
divisions of  section  39,  of  the  Statute  Relative 
to  Informations,  2  R.  S.,  583,  which  authorize 
an  information  to  be  filed  only  in  cases  of  mis- 
user,  and  consequently  cannot  be  sustained, 
as  they  do  not  set  forth  a  single  act  of  misuser. 
The  manner  in  *which  the  1st  and  2d  [*2OO 
subdivisions  are  printed  in  the  Revised  Stat- 
utes, would  seem  to  indicate  an  intention  that 
they  should  not  be  read  together  ;  but  it  is  not 
so,  unless  our  statutes  are  to  receive  different 
constructions,  according  to  the  mode  of  punct- 
uation adopted  in  their  several  revisions.  These 
subdivisions  form  part  of  a  continuous  sec- 
tion of  an  Act  passed  in  1825,  enumerating 
cases  in  which  it  should  be  the  duty  of  the 
Atty-Gen.  to  file  informations  against  corpo- 
rations,and  placing  an  offense  by  a  corporation 
against  the  provisions  of  its  own  Act  of  incor- 
poration, and  an  offense  against  the  provisions 
of  any  law,  upon  the  self  same  footing,  viz.: 
that  if  by  such  offense  such  company  shall 
have  forfeited  its  charter  by  misuser,  it  shall 
be  the  duty  of  the  Atty  Gen.  to  file  an  infor- 
mation. See  Stat.  1825,  p.  450,  sec.  7.  The 
question  then  arises,  what  is  a  misuser  which 
will  forfeit  a  charter  ?  It  is  answered  that  it 
is  a  perversion  of  the  powers  conferred  upon 
the  corporation  to  objects  not  contemplated  by 
the  Legislature  at  the  time  of  its  creation,  for 
selfish,  corrupt  and  unlawful  purposes;  or 
when  the  conduct  of  the  company  is  of  such  a 
character  as  to  defeat  the  objects  of  the  incor- 
poration. It  is  not  a  mere  omission,  nor  can 
it  be  that  every  non  compliance  with  the  mode 
prescribed  for  constructing  the  road,  although 
in  the  most  minute  and  unimportant  particu- 
lars, can  be  considered  an  offense  against  the 
provisions  of  the  Act  of  incorporation  subject- 
ing the  company  to  forfeiture  of  its  charter  ; 
especially  where  the  company  is  formed  for 
the  construction  of  a  turnpike,  a  railroad,  a 
canal  or  a  bridge,  and  where  large  sums  of 
money  have  been  invested  in  good  faith,  in  the 
construction  of  the  canal,  road  or  bridge. 
Harsh  as  would  be  a  proceeding  for  a  forfeit- 
ure in  reference  to  a  company  incorporated  for 
banking  purposes,  for  a  deviation  in  some  unim 
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portant  particular  from  the  provisions  of  its 
Act  of  incorporation,  a  thousandfold  harsher 
would  it  be  in  respect  to  a  canal,  turnpike, 
railroad  or  bridge  company.  In  the  forfeiture 
ot  the  charter  of  a  banking  company,  nothing 
is  taken  away  but  the  franchise,  the  funds  of 
the  company  remaining;  but  in  the  case  of 
either  of  the  other  companies,  not  only  is  the 
20 1*]  franchise  taken 'away,  but  the  prop- 
erty of  the  company  is  lost.  It  is  taken  by  the 
State  :  and  the  State  takes  what  never  be- 
longed to  it.  Whilst,  therefore,  there  are  oth- 
er remedies,  the  proceeding  by  quo  warranto 
ought  not  to  be  adopted  in  respect  to  the  lat- 
ter companies.  If  the  road,  canal  or  bridge 
has  not  been  constructed  according  to  the  re- 
quirements of  the  statute,  and  the  company 
demand  tolls  without  having  obtained  the  li- 
cense of  the  Governor  to  erect  gates,  let  the 
company  be  indicted  for  maintaining  nui- 
sances; if  licenses  have  been  obtained  and  the 
road  is  out  of  repair,  let  the  gates  be  thrown 
open  by  turnpike  inspectors;  and  if  special  in 
juries  be  sustained  by  individuals,  let  them 
bring  their  private  actions  for  the  recovery  of 
damages.  The  rule  in  England  is  not  to  give 
leave  to  file  an  information,  unless  there  be 
fraud  or  serious  mischief.  The  court  say  they 
will  not  be  made  the  instruments  of  malignant 
feeling.  6  Ad.  &  Ell.,  810.  Besides,  the  Leg- 
islature having  declared  in  what  cases  a  turn- 
pike company  shall  cease  to  be  a  body  corpo- 
rate, its  charter  cannot  be  taken  away  for  any 
causes  other  than  those  expressed  in  the  Act, 
which  are  :  1.  When  the  company  has  not 
commenced  the  construction  of  the  road  with- 
in two  years  from  their  incorporation ;  and  2. 
When  the  road  is  not  completed  within  five 
years.  1  R.  8.,  580,  sec.  15.  This,  upon  the 
principle  of  expressio  unis,  etc..  it  is  submitted 
should  be  deemed  conclusive. 

They  also  insisted  that  if  the  defects  and 
variations  in  the  original  construction  of  the 
road  were  causes  of  forfeiture,  that  the  State 
were  estopped  by  the  certificates  of  the  com- 
missioners and  "the  licenses  of  the  Governor, 
from  urging  those  deficiencies  in  this  proceed- 
ing ;  and,  at  all  events,  that  the  extension  of 
the  time  for  the  completion  of  the  road  was  a 
waiver  of  all  causes  of  forfeiture  before  exist- 
ing, and  a  confirmation  of  the  franchises  grant- 
ed to  the  defendants. 

As  to  the  six  last  replications  relating  to  the 
taking  of  toll  before  license  to  erect  gates  and 
demanding  excessive  toll  after  license,  the 
counsel  for  the  defendants  insisted  :  as  to  the 
first,  that  if  cause  of  forfeiture,  it  was  waived 
by  the  Act  extending  the  time  for  completion 
of  road  ;  and  as  to  the  last,  that  it  was  not 
charged  in  the  information  that  the  tolls  were 
2O2*1  'demanded  knowingly  and  fraudulent- 
ly, and  with  a  view  unlawfully  to  increase  the 
gains  of  the  Co.;  that  they  might  have  been 
demanded  under  a  mistake  of  the  rights  of  the 
Co.,  and  that  such  was  the  intendmentof  law. 
That  the  object  of  the  Atty  Gen.  in  respect  to 
the  last  four  replications,  seems  to  have  been 
to  raise  the  question  whether  the  tolls  could  be 
asked  in  reference  to  the  distance  between  the 
gates,  or  whether  the  Co.,  should  be  restricted 
to  the  distance  actually  travelled  on  the  road 
by  the  person  from  whom  the  tolls  were  de- 
manded; in  respect  to  which  the  case  in  1  Cai., 
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182,  was  conclusive  that  the  Co.  had  not  erred. 
At  all  events,  there  should  be  judgment  of 
ouster,  only  as  to  that  part  of  the  road  upon 
which  excessive  tolls  had  been  demanded. 

Mr.  Willis  Hall,  Atty-Oen.,  and  S.  Ste- 
vens, for  the  people,  insisted  that  a  non-com- 
pliance with  the  requirements  of  the  Act  of 
incorporation  as  to  the  mode  of  constructing 
the  road,  was  a  cause  of  forfeiture.  The  Re- 
vised Statutes  making  it  the  duty  of  the  Atty- 
Gen.  to  file  an  information  against  every  cor- 
poration offending  against  the  provisions  of 
the  Act  incorporating  such  company,  is  a  leg- 
islative declaration  that  if  the  information  be 
found  to  be  true,  judgment  of  ouster  and  dis- 
solution shall  be  pronounced.  Th& Legislature 
have  furnished  remedies  other  than  forfeiture 
against  corporations  for  misfeasance  and  non- 
feasance;  but  such  remedies  are  cumulative 
only,  and  do  not  destroy  the  remedy  by  quo 
warranto,  or  information  in  the  nature  of  a  quo 
warranto.  Other  remedies  also  exist  at  com- 
mon law,  such  as  indictment  against  the  cor- 
poration, and  private  action  at  the  suit  of  indi- 
viduals specially  aggrieved  ;  but  neither  these 
or  the  statutory  remedies  are  or  can  be  a  bar 
to  an  information;  if  they  were,  the  remedy  by 
information  would  be  wholly  destroyed. 

The  certificates  of  the  commissioners  and 
the  licenses  of  the  Governor  are  not  a  bar  to 
the  prosecution,  in  a  direct  proceeding  to  test 
the  rights  of  the  Co.  to  enjoy  the  franchises 
granted  to  them.  The  report  of  the  commis 
sioners  is  a  precautionary  measure  to  guard 
the  public  against  'imposition  by  the  [*2O3 
demand  of  toll  before  the  road  is  properly  fin- 
ished ;  but  it  was  not  intended  as  a  final  adju- 
dication concluding  the  State.  Suppose  it 
could  be  shown  that  the  commissioners  had 
fraudulently  been  imposed  upon  by  the  Co., 
would  the  State  be  concluded?  But  it  is  not  to 
be  endured  that  on  an  inquiry  instituted  by  the 
State,  whether  there  be  such  a  road  as  is  re- 
quired by  the  provisions  of  the  statute  incor- 
porating a  turnpike  company,  that  the  certifi- 
cate of  the  commissioners  shall  be  an  answer. 
The  commissioners'  report  and  the  Governor's 
license  are  but  cumulative  remedies. 

Nor  can  the  defendants  avail  themselves  of 
the  Acts  of  the  Legislature  extending  the  time 
for  the  completion  of  the  road  as  a  waiver  of 
the  forfeitures  incurred.  No  principle  of  law 
is  better  settled  than  that  there  can  be  no 
waiver  of  breaches  of  conditions  attached  to 
grants,  without  knowledge  on  the  part  of  the 
grantor,  of  the  existence  of  such  breaches. 
That  is  not  shown  here.  Nor  is  the  Act  ex- 
tending the  time  a  waiver  of  the  forfeiture  in- 
curred by  the  taking  of  tolls  before  the  grant 
of  license  by  the  Governor,  for  the  reason 
above  suggested.  As  to  the  taking  of  excessive 
toll,  subsequent  to  the  license,  it  was  not  nec- 
essary to  aver  in  the  replications  that  such  toll 
was  demanded  fraudulently.  The  Co.  admit 
that  the  tolls  were  demanded  as  charged  ;  if 
any  excuse  existed,  such  a  mistake,  or  the  like, 
they  should  have  rejoined  and  not  demurred. 
The  decision  in  1  Cai.,  122,  has  no  application 
here  ;  in  the  case  there  reported,  the  Co.  could 
not  erect  gates  at  distances  snorter  than  10 
miles,  whilst  the  defendants  here  might  erect 
their  gates  at  such  places  as  they  saw  fit. 
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By  the  Court,  Nelson,  Ch.  J.  It  is  contend- 
ed that  the  matters  set  forth  in  the  several  rep- 
lications of  the  Atty-Gen.,  are  not  causes  of 
forfeiture  of  the  corporate  privileges  of  the 
defendants,  and  that,  therefore,  the  replica- 
tions are  no  answers  to  the  plea.  The  first  24 
contain  matters  which,  if  true,  show  a  failure 
to  perform  six  separate  and  distinct  conditions 
annexed  to  the  grant,  specifying  particularly 
the  nature  of  each.  The  remaining  replica- 
tions will  be  noticed  hereafter.  The  question 
2O4*]  for  the  present  will  be,  *whether  this 
breach  of  duty,  or  neglect  to  comply  with  any 
or  all  of  the  requirements  of  the  charter,  shall 
work  a  forfeiture  either  by  statute,  or  at  com- 
mon law. 

The  Statute  2  R.  S.,  438,  sec.  39,  provides 
for  the  filing  of  an  information  against  a  cor 
porate  body,  whenever  it  shall:  1.  Offend 
against  any  of  the  provisions  of  the  Act  or 
Acts,  creating,  altering  or  renewing  such  cor- 
poration; or  2.  Violate  the  provisions  of  any 
law,  by  which  such  corporation  shall  have  for- 
feited its  charter  by  misuser;  or  3.  Whenever 
it  shall  have  forfeited  its  privileges  and  fran- 

•chises  by  non-user;  or  4.  Whenever  it  shall 
have  done,  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privileges 
and  franchises,  or  5.  Whenever  it  shall  exer- 
cise any  franchise  or  privilege,  not  conferred 
upon  it  by  law. 

It  has  been  strongly  urged  for  the  defend- 
ants that  the  first  two  clauses,  though  appar- 
ently declaratory  of  two  separate  grounds  of 
forfeiture,  should  be  read  together;  and  that 
the  offenses  against  the  provisions  of  the  Act 
creating  the  Corporation,  as  specified  in  the 
first,  the  same  as  the  violation  of  any  provis- 
ion of  law,  as  specified  in  the  second,  must  be 
such  as  will  work  a  forfeiture  by  misuser  in 
terms,  in  order  to  justify  the  filing  of  the  in- 
formation. This  is  supposed  by  the  defend- 

.  ants'  counsel  to  have  been  the  substance  of  the 
Act  of  1825,  Sess.  L.,  p.450,  sec.  7,  from  which 
these  provisions  were  taken.  But  on  a  refer- 
ence to  that  Act,  it  will  be  found  otherwise; 
the  two  separate  grounds  are  as  distinctly 
marked  there  as  here.  The  7th  section  pro- 
vides that  in  case  the  president,  directors  and 
company  of  any  corporation,  shall  at  anytime 
offend  against  any  of  the  provisions  of  the  Act 
or  Acts  of  incorporation,  or  against  the  pro- 
visions of  any  law  by  which  such  company 
shall  have  forfeited  its  charter  by  misuser,  etc., 
it  shall  be  the  duty  of  the  Atty-Gen.,  to  prose- 
cute,etc., and  obtain  judgment,  that  such  corpo- 
ration be  dissolved.  Both  statutes  obviously  in- 
tended that  corporations  should  fulfill  the 
conditions,  and  perform  the  duties  enjoined  by 
the  fundamental  law  of  their  creation,  as  the 
terms  upon  which  to  enjoy  their  privileges. 
The  principle  is  not  new;  it  has  been  always  so 
held  at  common  law  as  fundamental.  Ld. 
2O5*]  Holt  said,  in  London  *v.  Vanacker,  1 
Ld.  Raym.,  498:  "All  franchises  which  are 
granted  are  upon  condition  that  they  shall  be 
duly  executed  according  to  the  charter  that 
settles  their  Constitution;  and  that  beinga  con- 
dition annexed  to  the  grant,  the  citizens  can- 
not make  an  alteration;  but  if  they  neglect  to 
perform  the  terms  of  the  patent,  it  may  be  re- 
pealed by  scire  facias."  The  principle  is  so 
thoroughly  and  firmly  fixed  in  the  law  of  cor- 
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porate  bodies,  that  I  need  do  no  more  than  re- 
fer to  some  of  the  authorities.  A  non-peform- 
ance,  therefore,  of  the  conditions  of  the  Act 
of  incorporations,  is  deemed  per  se  a  misuser, 
that  will  forfeit  the  grant  even  at  common 
law;  and  hence,  if  the  reading  of  the  statute 
claimed,  be  conceded,  it  would  not  change  the 
legal  effect.  12 Mod.,  271;  Crui.,  tit.  Franchise, 
sec.  79;  Willcocks,  Corp.,  p.  334;  Ang.  &Ames, 
Corp.,  510,  and  cases  cited. 

But  granting  this  to  be  the  general  princi- 
ple, the  question  still  comes  up  for  consider- 
ation, what  departure  from  the  provisions  of 
the  charter  will  work  a  forfeiture?  Shall  every 
omission  or  non  performance  of  a  condition  of 
the  grant  have  this  effect?  Though  the  pro- 
ceeding by  information  be  against  the  corpo- 
rate body,  it  is  the  acts  or  omissions  of  the  in- 
dividual corporators  that  are  the  subject  of 
the  judgment  of  the  court.  The  powers  and 
privileges  are  conferred,  and  the  conditions 
enjoined  upon  them;  they  obtain  the  grant,  and 
engage  to  perform  the  conditions;  and  when 
charged  with  a  breach,  I  do  not  perceive  any 
reason  against  holding  them  accountable  upon 
principles  applicable  to  an  individual  to  whom 
valuable  grants  have  been  made  upon  condi- 
tions precedent  or  subsequent.  As  to  him,  per- 
formance is  indispensable  to  the  vesting,  or 
continued  enjoyment.  If  a  feoffment  be  made 
of  lands  upon  condition  of  paying  rent,  build- 
ing a  house,  or  planting  an  orchard,  and  a 
failure  to  perform,  the  feoff er  may  enter.  So 
if  an  office  be  granted,  a  condition  is  implied 
that  the  party  shall  faithfully  execute  it,  and 
for  neglect  the  grantor  may  discharge  him.  1 
Bac.,  629;  15  Wend.,  291;  1  Id.,  388;  3  Id., 
498;  13  Id.,  530. 

Placing  corporate  grants  upon  this  footing, 
there  can  be  no  great  difficulty  in  ascertaining 
the  principles  that  should  *govern  con-  [*2O6 
ditions  annexed  to  them.  The  analogous  cases 
of  individual  conditional  grants  will  give  the 
rule.  In  these  a  reasonable  and  substantial 
performance  according,  to  the  intent  of  the 
grantor  is  required.  Shep.  Touch.,  133;  15 
Wend.,  291.  In  cases  of  conditions  subsequent 
if  impossible  to  be  performed,  or  rendered  im- 
possible by  the  act  of  God,  the  grantee  is  ex- 
cused and  the  estate  is  absolute.  2  Bac.,  676, 
tit.  Condition;  Shep.  Touch.,  133,  157.  So  if 
waste  be  committed  by  a  stranger,  it  shall  not 
be  a  breach  of  the  condition  of  the  lease.  2 
Bac. ,  652.  The  whole  law  on  the  subject  will 
be  found  reasonable;  and  nothing  is  required 
but  what  is  within  the  means  and  ability  of 
the  party  to  comply  with.  It  is  emphatically 
so  with  respect  to  corporators;  for  we  all  know 
the  nature  of  the  conditions  in  their  charters 
depends  very  much  upon  themselves;  they 
usually  settle  the  terms  of  the  grant,  and  there- 
in consult  their  own  as  well  as  the  public  in- 
terests. The  acceptance  also,  is  voluntary, 
and  must  be  unconditional.  Willcocks,  Corp., 
31,  and  cases  cited.  This  view  of  the  case  of 
conditions  subsequent  in  Acts  of  incorporation, 
is  confirmed  by  the  settled  doctrine  in  respect 
to  those  which  are  precedent.  There,  as  in 
the  cases  of  individual  grants,  the  condition 
must  be  first  performed  before  the  franchise 
vests.  18  Johns.,  137;  9  Cow.,  194;  9  Wend., 
378,  379;  15  Id.,  127;  Ang.  &  Ames,  379.  Even 
where  the  corporation  undertakes  to  enforce  a 
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contested  claim  or  title  in  a  court  of  Justin-, 
performance  of  a  condition  precedent,  if  any 
exists,  must  be  either  admitted  or  proved :  be- 
cause being  essential  to  its  existence,  the  proof 
must  be  given  before  a  suit  can  be  maintained 
in  the  corporate  name. 

Now  I  am  not  aware  of  any  ground  that  can 
warrant  us  in  distinguishing  between  the  ma- 
teriality or  legal  effect  of  conditions  precedent 
and  subsequent;  or  that  would  exact  the  per- 
formance of  the  one  as  a  condition  of  corpo- 
rate being,  and  not  of  the  other;  the  same  au- 
thority prescribed  both  and.  we  are  to  presume, 
for  good  and  wise  ends.  Neither  has  the  stat- 
ute authorizing  the  filing  of  informations 
against  corporations  made  any  such  distinction 
as  has  already  been  seen.  2  R.  S.,  483,  sec. 
89.  We  could  not,  therefore,  make  one,  were 
we  so  disposed. 

2O 7*]  *One  strong  ground  for  regarding 
the  conditions  in  these  grants  in  the  same  light 
as  in  cases  of  private  individuals  is  that  they 
are  mainly  obtained  with  a  view  to  private  in- 
terests. I  admit  the  public  interests  are  often 
thereby  promoted,  and  that  this  is  the  chief  in- 
ducement to  the  grant  on  the  part  of  the  Leg- 
islature. But  most  of  them  are  sought  for 
from  considerations  of  private  gain,  and  which 
more  or  less  enter  into  the  grant  of  every  pri- 
vate company.  In  this  respect  they  differ 
from  public  corporations,  which  are  but  the 
investment  of  a  body  of  citizens  with  munici- 
pal authority  for  the  better  government  of  a 
place.  The  corporators  have  no  private  inter- 
est in  the  matter.  The  former  are  but  indi- 
viduals stipulating  for  and  accepting  the  grant 
upon  certain  terms  for  their  own  benefit.  The 
acceptance  implies  an  undertaking  to  perform 
them  ;  and  to  neglect  or  refuse  is  a  fraud  upon 
the  Legislature. 

In  further  illustration  of  the  sort  of  neglect 
of  duties  which  are  imposed  by  the  grant  of  a 
franchise,  or,  in  other  words,  the  misuser  that 
will  work  a  forfeiture,  we  may  refer  to  a  class 
of  cases  arising  out  of  the  forfeiture  of  offices. 
These  cases  are  not  all  strictly  analogous,  be- 
cause the  duties  enjoined  are  not  so  definite 
and  accurately  prescribed  as  in  case  of  corpo- 
rations ;  but  they  will  serve  as  illustrations. 
It  is  laid  down  as  a  general  principle,  that  if  an 
officer  acts  contrary  to  the  nature  and  duty  of 
his  office,  or  refuses  to  act  at  all,  he  forfeits  it ; 
and  if  granted  by  patent,  he  may  be  turned 
out  by  scire  facias.  5  Bac.,  210,  212,  tit.  Offices 
and  Officers;  9  Co.,  50,  98.  For  in  every  grant 
of  an  office  there  is  an  implied  condition  that 
the  grantee  will  diligently  and  faithfully  exe- 
cute the  duties  of  it.  Ld.  Coke  says,  in  the 
Earl  of  Shrewsbury's  case,  9  Co.,  50,  that  there 
are  three  causes  of  forfeiture :  1.  Abuser ;  2. 
Non-user;  and  3.  Refusal.  The  first  is  where 
the  sheriff  or  jailer  permits  a  voluntary  escape, 
or  abuses  the  prisoners,  etc. ;  or  a  forester  or 
parker  cuts  wood,  unless  for  necessary  brush. 
The  second,  where  the  officer  is  concerned  in 
the  administration  of  justice,  or  of  the  Com- 
monwealth, and  neglects  to  attend  upon  his 
duties ;  and  the  third,  where  he  is  bound  to 
attend  upon  request,  and  refuses ;  in  either 
2O8*1  case  *the  office  is  forfeited.  Sickness 
is  an  excuse  ;  but  in  the  case  of  a  searcher  of 
a  port  voluntary  absence  when  search  should 
be  made,  is  not."  Cro.  Car.,  491.  And  Ld.  Holt 
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held  that  the  voluntary  absence  of  a  recorder 
of  Ipswich,  he  holding  a  public  office,  was 
cause  of  forfeiture,  though  no  inconvenience 
ensue.  2  Ld.  Raym.,  1237.  Mr.  Hawkins 
doubts  this,  but  adds  that  he  who  so  far  neg- 
lects a  public  office  as  plainly  to  appear  to 
take  no  care  of  it,  should  rather  be  immediately 
displaced  than  the  public  be  in  danger  of  suf- 
fering damage.  1  Hawk.,  311,  b.  1,  cli.  67, 
sec.  1.  Ld.  Mansfield,  in  Rex  v.  Wells,  4  Burr., 
2004,  said  that  a  general  neglect  or  refusal  to 
attend  the  duties  of  a  public  office  is  a  reason 
of  forfeiture,  a  determined  neglect  or  willful 
refusal;  but  a  single  instance  of  omitting  to  at- 
tend, when  no  particular  business  was  expect- 
ed, nor  in  fact  happened,  is  a  very  different 
case.  It  is  said  that  one  negligent  escape  by  a 
sheriff  is  not  cause  of  forfeiture,  but  that  one 
voluntary  escape  is;  so  of  two  or  more  negli- 
gentescapes.  5  Bac.,  210;  4 Burr.,  2007.  Thus 
it  will  be  seen  that  the  franchise  of  an  office 
held  upon  the  implied  condition  of  diligently 
and  faithfully  executing  the  duties  belonging 
to  it,  may  be  forfeited  by  general  neglect,  or 
willful  refusal  to  perform.  The  ingredient  of 
a  bad  or  corrupt  motive  need  not  enter  into 
the  cause  ;  it  is  enough  if  the  duty  is  neglect- 
ed or  designedly  omitted. 

The  hardship  of  exacting  from  corporations 
a  fulfillment  of  all  the  requirements  of  the 
charter,  has  been  urged  upon  us  ;  but  the  ap- 
peal is  made  to  the  wrong  forum.  That  is  a 
question  to  be  settled  with  the  Legislature  that 
prescribed  them.  It  is  not  for  courts  to  say 
one  condition  is  material,  and  must  be  per- 
formed on  pain  of  forfeiture ;  and  anofher  is 
unimportant  and  may  be  dispensed  with,  or 
enforced  by  indictment  or  pecuniary  penalty. 
Where  shall  we  draw  the  line  ?  The  statute 
makes  no  such  distinction  ;  if  corporations  of- 
fend against  "  any  of  the  provisions  of  the  Act 
or  Acts  creating"  them,  the  information  may 
be  filed,  and  judgment  of  ouster  rendered.  & 
R.  S.,  483,  sec.  39  ;  M.485,  sec.  49.  Besides, 
the  hardship  is  no  greater  than  in  the  case  of" 
individual  grants,  where  in  a  court  of  law  noth- 
ing short  of  performance,  or  the  act  of  God, 
or  of  the  grantor,  will  excuse  *the  for-  [*!2Ot> 
feiture.  While  this  rule  is  steadily  enforced 
against  them,  I  do  not  perceive  how  we  can- 
deny  its  application  to  the  case  of  a  private  as- 
sociation of  individuals.  If  the  condition  is 
onerous,  and  unessential  to  the  purposes  of 
the  charter,  relief  is  plain,  and  at  hand ;  the 
Legislature  will  repeal  it.  While  it  remains 
on  the  statute-book  we  are  to  presume  it  was 
deemed  material  by  those  who  had  a  right  to 

i'udge  of  the  matter,  and  should  be  enforced, 
speak  now  of  express  conditions;  where  they 
are  implied  and,  of  course,  undefined,  except 
by  construction  of  law,  a  more  indulgent  con- 
sideration may  well  be  given  ;  we  are  not  then 
tied  down  to  the  letter  of  the  statute.  Their 
materiality  to  the  great  end  of  the  institution 
may  be  regarded,  and  enter  into  the  judgment 
of  the  court. 

The  remedy  by  repeal  being  thus  plain  and 
easy,  I  am  unable  to  appreciate  the  force  of 
the  appeal  on  the  ground  of  hardship,  even  if 
properly  made  to  us.  I  desire  to  treat  these  in- 
stitutions with  all  reasonable  indulgence,  con- 
sistent with  the  express  injunctions  of  the  law. 
Under  proper  regulations,  they  are  often  emi- 
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nently  useful  instruments  in  the  hands  of  citi- 
zens to  promote  valuable  and  meritorious  en- 
terprises, public  and  private;  and  at  an  early 
day,  and  even  at  this  time,  none  more  so  than 
those  instituted  to  construct  our  public  thor- 
oughfares, or  less  gainful  to  the  corporators. 
But  their  usefulness  as  well  as  public  favor  de- 
pend upon  an  honest  and  faithful  fulfillment 
of  the  duties  they  have  assumed.  It  is  the  neg- 
lect of  these,  the  failure  to  live  up  to  the  fund- 
amental law  of  their  being,  that  has  mainly 
contributed  to  the  doubt  as  to  the  wisdom  of 
their  creation,  and  the  disfavor  with  which 
they  are  now  regarded  by  many.  Their  own 
as  well  as  the  public  interests  will  be  bestcou- 
sulted  by  holding  them  to  a  strict  accountabil- 
ity. The  terms  and  conditions  of  their  grant 
being  settled  and  accepted,  they  ought  not  to 
be  allowed  to  act  beyond  its  scope  and  end, nor 
come  short  of  it.  Within  this  line  of  duty, 
their  acts  should  be  liberally  expounded,  and 
indulgently  regarded  both  by  the  courts  and 
the  public. 

For  the  above  reasons,  I  am  of  opinion  that 
the  true  construction  of  the  statute  authoriz- 
ing proceedings  against  corporations  by  infor- 
21O*]  mation,  *imposes  the  penalty  of  for- 
feiture on  failure  to  perform  any  express  con- 
dition annexed  in  the  Act  of  incorporation; 
that  it  is  a  misuser  within  the  meaning  of  the 
49th  section,  and  would  be  so  regarded  even  at 
common  law,  as  a  fundamental  rule  in  respect 
to  corporate  bodies;  and  applying  this  princi- 
ple to  the  issue  upon  the  first  24  replications, 
it  follows  that  the  people  are  entitled  to  judg- 
ment, unless  concluded  by  the  license  of  the 
Governor. 

The  32d  section  of  the  general  Turnpike  Act, 
2  R.  8..  587,  provides,  that  as  soon  as  the  Co. 
shall  have  completed  their  road,  or  any  10 
miles  thereof,  they  shall  give  notice  to  the 
Goverpor,  who  shall  appoint  three  discreet 
freeholders  not  interested,  to  view  the  road  and 
report  to  him,  in  writing,  whether  the  same  is 
completed  in  a  workmanlike  manner,  accord 
ing  to  the  requisitions  of  the  law.  Sec.  33.  If 
they  report  in  the  affirmative,  he  shall  grant  a 
license  to  permit  the  erection  of  so  many  gates 
on  the  road  as  shall  be  sufficient  to  collect  the 
tolls  authorized  by  law.  It  is  insisted  that  this 
report  and  license  are  conclusive  upon  the 
people  (even  in  this  direct  proceeding  to  in- 
quire into  the  matter);  that  the  road  has  been 
made  agreeably  to  the  terms  of  the  charter; 
that  the  question  is  resjudicata,  and  that  the 
only  ground  for  setting  up  a  misuser  to  work  a 
forfeiture,  is  a  subsequent  default  as  to  repairs, 
etc. 

After  the  best  consideration  I  have  been  a«ble 
to  bestow  upon  the  question,  I  am  inclined  to 
think  the  construction  insisted  on  would  give 
to  the  clause  an  effect  beyond  the  intent  of  the 
Legislature.  It  appears  to  me  the  object  was 
simply  to  afford  reasonable  evidence  of  the 
completion  of  the  work  before  the  exaction  of 
toll  should  be  allowed:  for  this  purpose,  the  li- 
cense is  conclusive  in  favor  of  the  Co.,  but  not 
equivalent  to  a  general  judgment  on  the  writ 
of  quo  warranto.  The  proceeding  is  ex  parte  in 
respect  to  the  people;  it  does  not  contemplate 
a  contested  trial,  where  the  whole  matter  would 
be  brought  out  for  discussion  and  adjudica- 
tion. True,  the  Governor  may  in  some  respects 
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be  regarded  as  representing  the  public  interest' 
but  his  power  and  duty  end  on  the  appoint- 
ment of  the  freeholders;  it  is  made  upon  an  ex 
parte  application  of  the  Co.,  *without  [*21  1 
even  the  security  arising  from  an  opposing  in- 
terest. It  seems  to  me  it  would  be  an  unsound 
as  well  as  unsafe  construction  of  the  statute, 
under  the  circumstances,  to  give  to  the  report 
of  the  freeholders  the  high  and  conclusive  ef- 
fect claimed.  I  am,  therefore,  of  opinion  that 
the  people  are  entitled  to  judgment  upon  the 
demurrer  to  the  first  24  replications,  with  the 
exception  of  the  5th,  llth,  17th  and  23d,  which 
are  not  well  pleaded.  The  facts  as  averred  do 
not  show  with  sufficient  certainty  that  the  road 
was  so  constructed  in  any  part  of  it  as  to  re- 
quire a  fender. 

I  have  said  that  the  whole  law  on  the  subject 
of  performance  of  conditions  precedent  or  sub- 
sequent is  reasonable,  and  within  the  ability  of 
the  Co.  to  perform.  A  substantial  performance 
according  to  the  intent  of  the  charter  is  all  that 
is  required.  Under  the  issues  presented,  this 
will  be  a  question  on  the  trial.  If  such  a  per- 
formance is  shown,  the  defendants  will  be 
entitled  to  the  verdict.  The  law  in  respect  to 
individual  grants  on  condition  will  afford  fa- 
miliar principles  to  guide  the  court  and  jury. 
Slight  departures  are  overlooked.  The  leaning 
of  the  law  is  against  the  party  claiming  the  for- 
feiture; and  if  the  failure  is  such  as  cannot  be 
disregarded  in  a  court  of  law  upon  settled 
principles,  and  has  arisen  from  mistake  or  ac- 
cident, the  Legislature  will  apply  the  remedy. 
They,  and  not  the  court,  possess  the  dispensing 
power. 

The  demurrer  to  the  remaining  six  replica- 
tions I  am  of  opinion  is  also  not  well  taken. 
The  first  replication  alleges,  that  the  Co.  erect- 
ed gates  and  collected  toll  before  the  license  of 
the  Governor  was  procured,  and  the  others, 
that  after  the  license  more  toll  was  demanded 
and  received  than  was  allowed  by  law.  Either 
is  an  infraction  of  an  express  provision  of  the 
Act  of  incorporation  and,  therefore,  within  the 
mischief  of  the  statute  authorizing  the  infor- 
mation as  already  expounded.  It  was  argued, 
that,  admitting  the  toll  had  been  taken  in  vio- 
lation of  the  charter,  still  it  would  only  for- 
feit that  franchise,  and  not  all  the  franchises 
conferred.  The  rule  at  the  common  law  is, 
that  if  the  franchises  are  not  dependent  upon 
each  other,  the  misuser  of  one  does  not  forfeit 
*all;  Crui.,  305,  tit.  Franchise,  sec.  86;  [*212 
Finch,  165;  and  our  statute  may,  I  think,  ad- 
mit of  a  construction  to  a  similar  effect.  2  R. 
S.,  483,  sees.  39,  48.  But  the  distinction  is 
not  worth  contending  for  here;  the  charter 
would  be  worse  than  useless  to  the  Co.  with- 
out this  privilege.  The  right  is  so  vital  and 
connected  with  the  enjoyment  of  the  grant, 
that  a  severance  ought  not  to  be  permitted.  It 
would  be  unreasonable  to  enforce  the  burden 
imposed  upon  the  Co.,  after  ousting  them  of 
the  only  countervailing  benefit;  they  would  not 
have  assumed  the  one  without  the  enjoyment 
of  the  other,  and  they  should  be  deemed  insep- 
arable. 

It  was  urged  that  the  time  for  completing 
the  road,  as  extended  by  the  Act  of  1836,  had 
not  expired  when  the  information  was  filed 
and,  therefore,  this  proceeding  is  premature. 
But  the  plea  avers  the  construction  and  finish- 
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ing  of  25  miles  of  the  line,  as  a  part  of  the  de- 
fendant's title  to  the  franchises  claimed.  This 
is,  therefore,  a  very  material  averment  and 
must  be  maintained.  It  is  properly  met  and 
overthrown  by  the  replications.  It  is  too  late 
for  the  defendants  now  to  say  they  have  a 
longer  time  to  comply  with  the  requirements 
of  the  charter.  The  franchises  claimed  and 
exercised,  according  to  the  plea,  depend  upon 
the  completion  of  the  25  miles. 

It  is  further  urged  that  the  Legislature  con- 
firmed the  road  as  constructed,  by  the  Act  of 
1836  (the  Act  of  1834  passed  before  any  part 
of  it  was  made),  extending  the  time  to  com- 
plete it.  They  have  not  done  so  in  express 
terms,  and  I  am  unable  to  perceive  any  such 
implied  intent,  in  any  of  its  provisions.  9 
Wend.,  382-384. 

It  is  made  a  point,  that  the  six  last  replica- 
tions should  have  concluded  to  the  country; 
but  as  they  set  up  new  matter  in  answer  to  the 
plea,  and  which  went  to  overthrow  it,  they 
properly  concluded  with  a  verification.  The 
defendants  were  entitled  to  an  opportunity  to 
answer  by  rejoinder  if  they  could. 

It  was  also  said  that  the  demurrer  to  the  last 
five  replications  was  mainly  intended  to  raise 
and  settle  the  construction  of  the  Act,  whether 
the  rate  of  tolls  shall  be  in  proportion  to  the 
distance  actually  traveled,  or  shall  be  deter- 
2 1 3*]  mined  *by  the  distance  between  the 
gates  as  located.  The  latter,  I  am  of  opinion, 
is  clearly  the  rule  intended  by  the  Act.  Stat. , 
1831,  p.  49,  sec.  5.  By  the  section  referred  to, 
the  Co.  may  erect  the  gates  at  such  places  as 
they  see  fit":  but  they  can  demand  only  "  the 
following  rates  of  toll  for  every  ten  miles,  and 
in  the  same  proportion  for  a  shorter  distance," 
«tc.  This  clause  refers  to  the  distance  between 
the  gates;  if  that  be  5  miles,  the  corporation 
may  demand  half  toll;  if  it  be  2$  miles,  they 
may  demand  a  quarter  toll,  and  so  in  propor- 
tion. 1  Cai.,  182.  There  may  be  some  ground 
for  doubt  whether  the  gates  can  be  placed  more 
than  10  miles  apart;  but  as  the  places  for  the 
erection  of  gates  are  left  at  the  discretion  of  the 
Co.,  I  am  inclined  to  think  the  subsequent 
clause  does  not  necessarily  restrict  the  power 
conferred  in  this  respect. 

I  am  accordingly  of  opinion  that  the  plaint- 
iffy  are  entitled  to  judgment  on  the  demurrer 
to  all  the  replications  except  the  5th,  llth,  17th 
and  23d.  and  as  to  those  that  the  defendants 
are  entitled  to  judgment;  and  that  leave  to 
amend  on  the  usual  terms  should  be  given. 

Mr.  J.  Bronson  concurred. 

Mr.  J.  Cowen  dissented,  and  delivered  the 
following  opinion. 

I  had  occasion  to  examine  the  principle  on 
•which  the  first  24  of  these  replications  are 
founded, in  People  v.  Bristol  and  RenssdaervMe 
Turnpike  Co.1  They  each  deny  that  the  road 
was,  at  any  time,  either  before  or  after  the 
Award  of  the  commissioners  and  the  Governor's 
license,  in  some  particular  or  particulars  which 
they  select,  constructed  or  finished  as  the  gen- 
eral Turnpike  Act  requires.  See  the  Act  as 
revised,  1  R.  S.,  584,  2d  ed.  I  came  to  the 
•conclusion  there,  that  none  of  the  deficiencies 
imputed,  as  existing  anterior  to  the  award,  can 
be  regarded,  or  have  any  operation  as  aground 

1.— See  next  case  In  this  volume. 
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of  forfeiture;  the  State  being  estopped  by  the 
award,  etc.,  to  aver  that  they  ever  had  exist- 
ence. 

*I  also  thought,  in  the  case  cited,  that  [*2 1 4 
according  to  the  true  construction  of  the  gen- 
eral Act,  after  the  road  is  accepted  by  the 
State  as  complete,  the  Co.  are  not  required  to 
continue  it,  on  pain  of  forfeiting  their  chart- 
er, in  the  exact  condition  by  measure  and 
shape,  etc.,  required  in  the  original  construc- 
tion; and  that,  if  the  road  be  afterwards  kept 
in  a  reasonable  state  of  repair,  their  duty  is 
discharged;  though  I  do  not  mean  to  say  that 
the  directions  of  the  statute,  in  respect  to  the 
mode  of  construction,  are  to  be  entirely  disre- 
garded, in  estimating  what  shall  be  deemed  a 
proper  state  of  repair.  I  think  the  replications, 
when  they  speak  of  a  time  after  the  Co.  began 
lawfully  to  take  toll,  should,  like  an  indict- 
ment for  a  nuisance,  state  either  that  the  road 
had  not  been  kept  in  repair  according  to  the 
duty  of  the  Co.,  or  that  it  was  suffered  to  be 
out  of  repair,  or  had  become  inconvenient  in 
some  particular,  contrary  to  that  duty,  stating 
wherein.  It  cannot  be  denied  that,  as  it  is  their 
duty  to  construct,  so  they  should  continue 
mile-stones  or  posts,  also  guide-posts  as  re- 
quired by  the  21st  and  22d  sections  of  the  stat- 
ute and,  no  doubt,  negligence  in  this  respect 
may  be  insisted  on,  as  a  ground  for  dissolving 
the  Corporation;  but  it  cannot  be,  that  they 
are  absolutely  bound,  at  all  times  and  against 
all  hazards,  to  keep  the  road  thus  furnished. 
Should  they  decline  to  replace  or  repair  such 
convenient  things,  in  a  reasonable  time,  after 
having  notice  that  they  were  destroyed  or  de- 
faced, that  might  be  set  down  as  a  violation  of 
duty.  But  an  issue  on  the  naked  allegation, 
that  the  Co.  had  not,  during  all  or  any  part 
of  a  given  period,  kept  up  a  certain  condi- 
tion of  things,  must  be  found  against  them, 
if  it  should  appear  that,  at  any  moment,  or  in 
any  small  particular,  they  had  come  short  of 
it.  To  be  full,  the  answer  must  be  affirma- 
tively: "We  have,  during  the  whole  and 
every  part  of  the  time,  maintained  such  and 
such  erections,  or  kept  the  facing  of  gravel  at 
such  a  depth,"  etc.,  and  all  this  irrespective  of 
neglect.  Whereas,  if  the  State  be  put  to  charge 
that  the  omission  was  willful  or  negligent,  or 
contrary  to  duty,  an  issue  would  be  formed  as 
well  upon  the  legal  quality  of  the  omission,  as 
upon  the  Act  itself.  Why  should  not  the  State 
be  required  so  to  reply,  that  the  *de-  [*215 
fendants  may  plead  not  guilty,  and  put  the 
Atty-Gen.  to  make  out  a  wrongful  or  negligent 
violation  of  duty? 

But  all  this  is,  just  now,  no  way  material,  if 
I  rtm  right  with  regard  to  the  effect  of  the 
award,  etc.  The  replications  admit  these 
awards,  and  by  claiming  to  go  behind  them 
are  bad.  Being  ill  in  this  respect,  can  they  be 
sustained  for  any  part?  The  may  be  if  divisi- 
ble, as  against  a  demurrer  to  the  whole.  Doug- 
lass v.  Satterlee,  11  Johns.,  16. 

The  5th  replication  here  is  also  defective  for 
the  same  reason  that  the  10th  is  so  in  People  v. 
Bristol  and  Ren**elaerville  Turnpike  Co.  The 
5th  avers  that  where  the  road  was  not  of  full 
width,  it  was  not  furnished  with  a  fender,  etc.; 
without  stating  that  a  fender,  etc..  was,  in 
fact,  anywhere  required  by  the  circumstance 
of  the  road  being  narrow. 
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Several  other  replication's  are,  I  think,  in 
part  or  in  whole,  open  to  similar  objections. 
To  instance  one,  the  6th;  it  cannot  be  com- 
plained that  guide  boards  were  omitted  at  in- 
tersecting roads,  without  a  distinct  averment 
that  there  were,  in  fact,  places  of  intersection. 
The  facts  which  go  to  make  up  the  condition 
•on  which  the  supposed  duty  arises,  should  be 
set  out  with  all  the  exactness  of  pleading  re- 
quired in  an  action  fora  penalty.  Sutherland, 
J.,\n  People  v.  Manhattan  Co. ,9  Wend., 373,375. 

The  llth,  17th  and  23d  replications  are  ob- 
noxious to  the  same  objections  with  the  5th. 

But  a  general  answer  to  the  whole  24  repli- 
cations is,  I  think,  to  be  found  in  the  Statute 
of  May  13,  1836,  which  provides  that  the  time 
for  completing  the  road  "  is  hereby  extended 
to  the  first  day  of  November,  A.  D.,  1839." 
This  information  was  filed  before  that  day, 
viz.:  in  Jan.,  1839.  The  information  and  the 
24  replications,  therefore,  do  no  more  than 
complain  of  the  road  being  incomplete  at  a 
time  when  the  Co.  were  in  nowise  bound  to 
have  it  completed.  The  Act  does  more  than 
merely  to  recognize  their  existence  as  a  Corpo- 
ration; it,  in  effect,  declares  that  they  shall 
continue  such  and  be  excused  from  complet- 
21O*]  ing  *their  road,  for  several  months 
after  the  information  was  filed.  Any  failure 
in  this  respect  is  certainly  not  a  substantive 
ground  of  forfeiture,  however  it  might  be 
when  connected  with  the  fact  of  receiving 
toll;  but  no  such  complex  ground  is  taken  by 
any  replication  Each  must  contain  a  perfect 
ground  of  forfeiture  in  itself.  It  relates  to  and 
is  but  an  incident  of  the  information;  but  it  is 
an  essential  incident  for  the  purpose  of  ex- 
plaining and  fortifying  the  information  and 
overturning  the  plea.  If  it  present,  whether 
alone  or  in  connection  with  the  plea,  a  case 
showing  the  information  to  have  been  prema- 
ture, it  is  bad;  and  both  the  replication  and  in- 
formation must  fall  together. 

The  effect  of  the  amendatory  statute  is,  I 
think,  the  same  with  regard  to  the  matter  al- 
leged in  the  25th  replication,  which  complains 
of  taking  toll  before  any  license  was  ob- 
tained from  the  Governor,  and  before  the  Act 
of  1H36  was  passed.  A  statute  expressly  giving 
time  to  complete  the  road,  is  equivalent  to  a 
renewal  or  confirmation  of  the  original  charter. 
All  old  offenses  are  done  away.  This  is  so  in 
the  nature  of  things.  To  recognize  a  forfeit- 
ure incurred  before  the  statute  was  passed, 
would  defeat  it  altogether.  The  26th  replica- 
tion is;  moreover,  equivocal  as  to  the  time  it 
means  to  complain  of;  and  I  think,  on  the  es- 
tablished rules  of  construction,  must  be  con- 
sidered as  open  to  the  same  objections  as  the 
25th.  It  complains  of  taking  excessive  tolls 
after  the  time  alleged  in  the  plea  that  the  de- 
fendants were  licensed  to  erect  gates  in  respect 
to  the  said  part  of  the  road  alleged  in  the  plea 
to  have  been  firstly  constructed.  The  license 
pleaded  in  respect  to  the  part  first  constructed 
was  obtained  before  the  Act  of  1836,  and  the 
receipt  of  excessive  toll,  though  after  that, 
might  still  have  been  prior  to  the  statute  of 
1836  ;  and  in  cases  of  doubt  the  construction 
should  be  most  strongly  against  the  pleader. 
To  escape  the  regenerating  consequences  of  the 
statute,  it  was  clearly  necessary  to  show,  by 
•express  averment,  that  any  offense,  whatever 
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it  might  be,  claimed  as  a  cause  of  forfeiture, 
was  committed  after  the  statute  passed.  The 
statement  of  the  day,  viz.:  Aug.  10,  1838, 
though  subsequent  to  the  time  of  obtaining  the 
*first  license,  which  was  in  1834,  can-  [*tll  7 
not  be  received  as  a  discriminating  averment. 
The  day  is  entirely  immaterial;  it  is  usually 
considered  mere  matter  of  form,  even  in  charg- 
ing a  crime.  Proof  may  accordingly  be  given 
of  an  olfense  committed  either  before  or  after 
it.  People  v.  Van  Santvoord,  9  Cow.,  655. 
There  are  exceptions  to  the  rule,  it  is  true,  as 
where  the  day  makes  an  essential  part  of  the 
crime,  or  is  pleaded  as  matter  of  description. 
But  the  taking  of  more  toll  than  is  allowed  by 
the  Act  might  as  well  have  been  on  some  day 
before  as  after  the  Statute  of  1836. 

This  replication  (the  26th)  is  also  substan- 
tially defective  for  extreme  generality  and  un- 
certainty in  setting  out  the  matter  on  which 
it  relies.  The  averment  is,  that  the  Co.  took 
from  A,  B,  C,  etc.,  more  toll  than  they  were 
legally  entitled  to,  viz. :  more  than  after  the 
rate  of  6  cents  for  every  score  of  sheep,  etc. 
(literally  copying  the  whole  tariff  of  tolls  from 
the  statute),  for  every  10  miles,  and  in  the 
same  proportion  for  a  shorter  distance  and  less 
number  of  miles,  and  this  the  Atty-Gen.  is 
ready  to  verify,  etc.  The  replication  does  no 
more  than  if  it  had  referred  to  section  5  of  the 
Act  of  1831  (the  section  prescribing  the  amount 
of  toll),  and  then  had  said  the  Co.  took  from 
certain  persons  more  toll  than  the  section  al- 
lowed. The  whole  is,  in  short,  saying  that  the 
defendants  took  more  toll  from  certain  persons 
named  than  was  allowed  by  law;  whereas,  the 
relocation  should  have  pleaded  facts,  viz.: 
that  a  certain  amount  of  toll  was  taken,  going 
on  and  stating  such  specific  act  or  acts  of  tak- 
ing excessive  toll,  as  were  claimed  to  be  a  vio- 
lation of  the  statute  rate.  A  declaration  upon 
a  statute  cannot  stop  with  saying  generally  that 
the  defendant  acted  contrary  to  it,  without 
showing  wherein;  and  the  same  rule  is  appli- 
cable to  the  replication  in  question.  The  rep- 
lication in  the  case  of  The  City  of  London,  was 
of  taking  toll  without  any  right,  yet  a  certain 
sum  per  annum  was  mentioned.  Where  the 
charge  is  for  taking  excessive  toll,  the  aver- 
ment should  be  still  more  particular.  An  in- 
dictment for  extortion  against  a  sheriff,  for 
taking  too  much  by  *way  of  mileage,  [*218 
is  analogous;  the  strictness  of  which  may  be 
seen  in  2  Chit.  Cr.  L.,  292,  n.,  Am.  ed.,  1836. 

I  have  taken  it,  that,  on  the  reason  of  the 
thing,  the  Act  of  1836  forgave  all  previous  of- 
fenses, and  virtually  declared  the  defendants  a 
sound  Corporation  from  that  time.  Much  less 
was  held  sufficient  to  work  this  consequence 
as  to  a  bank,  in  People  v.  Manhattan  Co.,  9 
Wend.,  351,  381.  There  statutes  directing  the 
public  funds  to  be  deposited  in  the  defendant's 
bank,  and  to  be  continued  by  the  Comptroller, 
on  payment  of  interest,  were  held  to  be  suffi- 
cient. It  is  not  competent  for  the  State  to  an- 
swer that  it  did  not  know  of  previous  forfeit- 
ures. If  that  were  so,  it  should  at  least  have 
been  added  in  the  replication, by  way  of  avoid- 
ing the  statute.  But  I  deny  that  the  State  can 
avoid  the  effect  of  a  statute  waiver  or  pardon 
of  this  kind  by  setting  up  ignorance  or  fraud. 
The  very  object  is  to  waive,  at  all  events, 
every  flaw  which  may  be  supposed  to  have  in- 
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terrened  by  reason  of  any  omission  or  irregu- 
larity. Such  a  statute  should  be  holden  equiva- 
lent to  a  judgment  against  the  State. on  verdict , 
or  confession  by  the  Ally  Gen.;  and  I  take  it 
the  Legislature  always  mean  that  this  kind  of 
statute  should  have  that  effect.  See  per  Suth- 
erland, «/.,  in  People  v.  Manhattan,  Co.,  9 
Wend.,  381,  882.  The  remarks  of  the  learned 
judge,  it  is  true,  are,  in  that  case,  founded 
upon  the  circumstance  of  the  State  itself  being 
a  stockholder,  voting  for  officers,  and  thus  in- 
directly participating  in  the  direction  of  the 
bank,  during  all  the  time  when  the  offenses 
complained  of  were  committed.  For  these  rea- 
sons, he  thought  the  State  should  be  estopped. 
But  who  ever  heard  of  a  legislative  amnesty 
or  pardon  being  avoided  for  ignorance  or 
fraud,  and  the  consequences  of  the  crime  be- 
ing visited  on  the  offender  in  the  face  of  it? 
Such  a  plea  was,  I  believe,  sometimes  set  up 
and  acted  upon  in  avoidance  of  general  par- 
dons, by  weak  and  wicked  princes,  in  the  dark 
times  of  English  history.  Men  were  thus 
brought  to  the  block,  with  a  royal  amnesty  in 
their  pockets,  under  pretense  that  the  mon- 
arch had  been  surprised  into  forgiveness,  by 
his  subjects  concealing  from  him  the  number 
or  enormity  of  their  transgressions;  and,  for 
219*]  aught  I  know,*Great  Britain  may  still 
retain  such  a  head  of  barbarous  policy  in  her 
Code,  though  I  imagine  she  would  be  very 
cautious  in  exercising  it,  unless  upon  her  dis- 
tant and  depressed  colonies.  But  even  there  a 
legislative  amnesty  could,  I  suspect,  hardly  be 
impeached,  under  such  a  pretense.  The  objec- 
tion may  be  predicable  against  state  patents, 
grants  or  contracts,  but  to  allow  it  againjt  a 
statute  passed  for  the  purpose  of  keeping  a  cor- 
poration on  foot,  or  other  statute  operating  as 
a  general  amnesty  or  a  waiver  of  forfeitures, 
would  be  in  all  cases  to  violate  the  intent  of 
the  Legislature. 

The  remaining  four  replications  allege  cer- 
tain acts  of  taking  toll,  which  may  perhaps  be 
taken  as  showing  by  express  averment,  to  have 
been  done  after  the  time,  as  fixed  in  the  plea, 
when  the  last  of  the  Governor's  licenses  was 
-  granted.  That  time  was  after  the  passing  of 
the  Statute  of  1836.  These  replications  set 
forth  various  specific  instances  in  which  the 
Co.  demanded  and  received,  as  the  replications 
insist,  more  than  at  and  after  the  rate  of  toll  al- 
lowed by  their  charter;  e.  g.,  in  the  27th  repli- 
cation, as  to  four-wheeled  wagons,  more  than 
at  and  after  the  rate  of  12£  cents  for  every  10 
miles,  or  in  the  same  proportion  for  a  shorter 
distance  or  less  number  of  miles,  viz. :  6  cents 
for  every  8f  miles;  whereas,  they  were  not,  for 
this,  entitled  to  more  than  4  and  eleven  six- 
teenth cents.  Again;  in  the  28th,  the  com- 
plaint is  that  they  took,  for  one-horse  wagons. 
6  cents  for  5  miles;  whereas,  they  were  enti- 
tled to  only  6  cents  for  10  miles;  and  so  of  the 
29th  and  80th,  in  respect  to  toll  for  other  vehi- 
cles. In  short,  these  last  four  replications  in- 
sist, in  effect,  that  the  passenger  is  bound  to 
pay, at  whatever  gate  he  passes,  the  toll  allowed 
by  the  charter,  only  at  the  rate  of  his  actual 
travel,  after  entering  upon  it,  not  according  to 
the  general  rate  of  toll  imposed  for  each  gate 
according  to  its  distance  from  another  gate. 

By  the  general  Turnpike  Act,  1  R.  S.,  587, 
2d  ed.,  sec.  33,  the  Governor  is  to  permit  the 
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erection  of  so  many  gates  on  the  road  reported 
to  him  as  shall  be  sufficient  for  the  collection 
thereon  of  the  tolls  authorized  by  law.  This 
is  but  a  repetition  of  the  powers  conferred  by 
the  Statute  of  1807,  sec.  6,  "continued  [*22O 
in  the  revisal  of  1818,  sec.  6.  The  gates  may,, 
of  course,  be  distant  from  each  other  more  or 
less  than  10  miles.  Then  comes  the  charter  io 
question,  Sess.  L.,  1831,  p.  49,  sec.  5,  which 
provides  that  this  Co.  may  erect  gates,  etc., 
and  demand  and  receive  certain  rates  of  toll  for 
every  10  miles, and  in  the  same  proportion  for  a 
shorter  distance  or  less  number  of  miles.  The 
replications  leave  it  to  be  taken  as  admitted 
that  this  proportion  was  fixed  according  to  the 
distance  of  the  gates,  and  merely  find  fault 
that  it  was  not  limited  to  the  distance  of  actual 
travel,  as  5,  3,  one  mile  or  half  a  mile.  Such 
a  construction  would  leave  every  traveler  to 
estimate  his  own  toll,  and  make  it  utterly  im- 
practicable for  the  toll-gatherer  to  perform  his 
duty.  It  would  lay  him  open  to  continual  im- 
position. On  a  clause  similarly  framed,  there- 
fore, in  Stuart  v.  Rich,  1  Cai.,  182,  it  was  held 
that  the  words,  "and  so  in  proportion  for  [any 
greater  or]  lesser  distance,"  should  be  applied 
to  the  distance  of  the  gates,  not  of  actual  trav- 
el. There  is  no  pretense  that  the  defendants 
have  not  been  governed  by  that  construction; 
having  established  gates  with  proper  general 
rates  of  toll  at  each,  accordingly  as  their  dis- 
tance may  be  10  miles  or  less  from  each  other. 
But  admitting  that  such  a  construction  of 
this  particular  charter  were  erroneous,  it  would 
be  quite  rigorous  to  insist  on  the  total  forfeit- 
ure claimed,  without  even  averring  that  the 
company  acted  knowingly,  wrongfully,  or  in 
breach  of  their  trust.  Surely  the  receiving  of 
too  much  toll  under  an  honest  mistake  of  right 
is  not  enough.  The  toll  gatherer  or  company 
would,  in  such  case,  no  doubt  be  liable  cinili- 
ter,  to  refund  the  money  improperly  exacted. 
So  might  any  trustee  be  made  liable  in  various 
ways  civiliter,  as  for  a  mispayment  to  a  wrong 
person,  or  on  wrong  principles.  But  this  is 
quite  different  from  a  general  forfeiture  of  the 
trust,  or  even  accountability  to  the  principal 
or  cenlui  que  trust  on  the  ground  of  negligence, 
An  auctioneer  or  broker  fails  to  consummate 
a  sale  by  reason  of  a  doubt  upon  the  Statute  of 
Frauds,  Hicks  v.  Minturn.  19  Wend. ,  550  ;  an 
attorney  mistakes  on  a  question  of  doubtful 
practice,  or  the  like,  Reeve,  Dom.  Rel.,  373  ; 
they  would  not  be  liable  even  in  an  action  by 
the  principal  for  negligence.  A  trustee  com- 
*mits  a  like  mistake  ;  shall  he,  there-  [*22  1 
fore,  forfeit  his  office?  Should  not  the  Atty- 
Gen.,  therefore,  be  put  to  say  here,  as  was 
done  in  the  case  of  The  City  of  London,  cited 
with  regard  to  this  question,  in  People  v.  Bris- 
tol and  RensselaerviUe  Turnpike  Co.,  that  the 
taking  of  the  toll  was  willful  and  in  breach  of 
trust?  I  am  not  prepared  to  admit  that  the 
naked  fact  of  taking  too  much  toll  shall  forfeit 
the  charter.  A  bank,  by  mistake  or  miscon- 
construction  of  law,  takes  more  interest  than  is 
allowable  by  law  ;  its  charter  is  not  therefore 
gone.  In  8Ue  v.  Bloom,  5  Johns.  Ch.,  381 
Chancellor  Kent  admits  that.according  to  Com. 
v.  Ins.  Co.,  5  Mass.,  230,  a  corporation  would 
incur  a  forfeiture  of  its  charter  by  omitting  to 
collect  subscriptions  to  its  stock.  But  would 
this  be  so,  if  the  failure  were  owing  either  to. 

WEND.  23. 
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misapprehension  of  law  or  fact,  or  any  un- 
avoidable impediment  in  the  way  of  collection? 

A  similar  question  was  examined  by  Suth- 
erland, <7.,in  People  v.  ManJiattan  Co., 9  Wend., 
373;  and  his  conclusion  was,  that  in  order  to 
show  a  ground  of  forfeiture  for  non  feasance, 
the  Atty-Gen.  was  bound  to  state  all  such  facts 
as  were  material  to  put  the  corporation  in  de- 
fault; and  he  cites  cases  on  pleading  justifica- 
tions in  actions  for  libel,  as  illustrating  the  de- 
free  of  strictness  required.  In  the  case  before 
im,  the  fault  alleged  was  that  the  defendants 
had  not  complied  with  a  condition  subsequent, 
by  which  they  were  bound  to  furnish  water  to 
the  City  of  N.  Y.,  for  the  use  of  such  citizens 
as  were  willing  to  agree  for  and  take  the  same. 
It  was  held  necessary  to  show  that  some  one, 
at  least,  was  willing  and  desirous,  and  gave  no- 
tice that  he  was  so,  and  made  a  request  to  be 
supplied  with  water  ;  and  that  the  company 
•disregarded  such  notice  and  request.  He  said 
the  case  was  of  a  penal  character,  in  which 
the  forfeiture  of  most  valuable  and  impor- 
tant franchises  was  sought  to  be  established; 
and  added  Com.  Dig.  Plead,  (c),  76,  with  sev- 
eral other  books  exemplifying  the  strictness  re- 
quired in  declaring  for  penalties. 

But  it  is  unnecessary  to  pursue  the  inquiry 
on  the  form  of  the  replications  ;  for  I  think 
222*]  there  cannot  be  a  serious  doubt  *that 
the  case  of  Stuart  v.  Rich  applies.  I  concede 
that  a  corporation  willfully  and  knowingly 
taking  a  toll  not  due,  or  more  than  it  ought, 
under  pretense  of  its  corporate  powers,  incurs 
a  forfeiture  of  its  charter,  whatever  other  rem- 
edies may  lie  for  the  offense  ;  but  such  a  case 
has  not  been  made  out  by  the  replications  in 
question. 

On  the  whole,  I  am  of  opinion  that  there 
should  be  judgment  for  the  defendants  on  the 
•demurrers,  to  all  the  replications.  But  my 
brethren  differing  from  me  except  as  to  the 
5th,  llth,  17th  and  23d  replications,  there  must 
be  judgment  for  the  people  on  the  demurrers 
to  all  the  others. 

Judgment  accordingly. 

Corporation  —  Forfeiture  of  Franchise  —  Misuser. 
Cited  in-23  Wend.,  243;  3  Sandf.  Ch.,  291;  47  N.  Y., 
593:  2  Keyes,330:  3  Abb.  App.  Dec.,  585;  28  Hun., 
554  ;  27  Barb.,  452 ;  36  Wis.,  497 ;  73  111.,  549  ;  103  111., 
507  ;  41  Am.  Dec.,  114  (5  Ark.,  601). 

Conditional  franchise— Substantial  performance- 
Breach  of.  Cited  in— 23  Wend.,  587 ;  41  Am.  Dec.,  693 
(15  N.  H.,  168). 

Quo  warranto— Pleading.  Cited  in— 22  N.  Y.,  268 ; 
«  Barb. .175. 

Toll  road— Rate  of  toll.  Cited  in— 7  Barb.,  628  ;  11 
Barb.,  615, 616 ;  14  Barb.,  633. 

Award  of  Commissioners  and  license  of  Governor 
—How  far  conclusive.  Cited  in— 23  Wend.,  259 ;  38 
Barb.,  334  ;  36  Am.  Dec.,  483  (14  Conn.,  157). 

Also  cited  in— 20  Barb.,  526  ;  3  Leg.  Obs.,  90. 


THE  PEOPLE,  ex  rel.  M'KiNcn  ET  AL., 

v. 

THE  DIRECTORS  AND  COMPANY  OF 
THE  BRISTOL  AND  RENSSELAER- 
VILLE TURNPIKE  ROAD. 


Turnpike  Co.—  Quo  Warranto—  Certificate  of 
Commissioners  with  License  of  Governor,  not  a 
Bar  to  Proceeding  in  Name  of  People— Parties 
—Forfeiture —  Statute—  Remedies —  Pleading 
— Omission  to  Keep  Road  in  Repair — Right  to 
Take  Tolls— Practice— Motion  for  Leave  to  File 
Information. 

In  an  information  in  the  nature  of  a  quo  warranto, 
filed  against  a  turnpike  company,  a  replication  that 
the  road  of  the  Co.  had  not,  at  any  time  within  7 
years  after  the  passage  of  the  Act  of  incorporation, 
been  kept  faced  with  gravel  or  broken  stone  of  a 
certain  depth,  in  such  manner  as  to  secure  a  firm 
and  even  surface,  rising  in  the  middle  by  a  gradual 
arch,  is  a  good  and  sufficient  answer,  to  the  plea  of 
the  defendants,  setting  forth  their  charter,  and  al- 
leging that  within  5  years  after  the  passage  of 
the  Act  of  incorporation,  they  completed  the 
construction  of  the  road,  which  was  approved 
by  commissioners  appointed  by  the  Governor,  who 
granted  "&  license  to  the  Co.,  to  erect  a  turnpike 
and  demand  tolls— the  certificate  of  the  commission- 
ers and  the  license  of  the  Governor,  are  no  bar  to 
this  proceeding  in  the  name  of  the  people. 

It  seems,  however,  that  the  certificate  and  license 
would  be  conclusive  upon  individuals,  as  to  the 
question  of  the  right  to  take  toll.  Where  the  cause 
of  forfeiture  alleged,  is  the  omission  to  keep  the 
road  in  repair,  it  must  be  alleged  in  the  replication, 
that  the  Co.  had  permitted  the  road  to  fall  into  such 
a  state  of  decay  or  dilapidation,  as  rendered  it  dan- 
gerous or  inconvenient  to  travelers;  it  is  not  enough 
to  aver  that  the  Co.  did  not  keep  and  maintain  the 
road  to  a  certain  width  bedded  with  stone,  and  to  a 
certain  depth  faced  with  gravel,  as  originally  re- 
quired. 

So  it  is  not  enough  to  allege  in  a  replication,  that 
the  Co.  had  not  put  up  fenders  where  the  road  was 
not  of  full  width,  without  averring  at  the  same 
time,  that  the  situation  of  the  road  in  particular 
places  on  its  route,  was  such  as  to  require  fenders. 

*An  information  lies  for  any  cause  of  seiz-  [*223 
ure  or  dissolution ;  the  remedy  is  not  limited  to  scire 
facias. 

A  ground  of  forfeiture  existing  at  common  law, 
may  be  insisted  on,  although  not  embraced  in  the 
39th  section  of  the  Revised  Statutes,  on  the  subject 
of  informations. 

It  is  no  answer  to  an  information  that  individuals 
aggrieved,  have  their  remedy  by  private  action,  or 
that  the  gates  of  a  turnpike  company  may  be  thrown 
open  by  public  officers  when  the  road  is  so  much 
out  of  repair  as  to  amount  to  a  nuisance ;  or  that  a 
penalty  is  imposed  for  a  particular  non-feasance, 
unless  the  remedy  by  information  is  taken  away  in 
express  terms  or  by  necessary  implication. 

On  a  motion  for  leave  to  file  an  information 
against  a  corporation,  the  court  may  restrict  the 
replications  to  such  matters  as  are  deemed  pertinent 
and  true  ;  if  such  restrictions  be  not  imposed,  the 
defendant,  at  any  time  before  trial,  may  apply  to 
have  all  the  matters  contained  in  the  replications 
stricken  out,  which  were  not  allowed,  or  at  least 
presented,  on  the  motion  for  leave  to  file  the  inf or- 
mation.t 

t— Propositions  advanced  by  Co  WEN,  J.,in  the  opin- 
ion delivered  by  him. 

The  State  are  estopped  by  the  report  of  the  com- 
missioners and  the  license  of  the  Governor,  from 
claiming  a  forfeiture  for  a  non-compliance  with 
the  requirements  of  an  Act  incorporating  a  turn- 
pike company,  in  the  original  construction  of  the 
road. 

An  information  lies  against  a  corporation  for  a 
breach  of  trust,  misuser,  non-user  or  neglect  of  its 
franchises;  but  every  non-user  will  not  furnish  suf- 
ficient ground  of  forfeiture.  To  work  a  forfeiture, 
there  must  be  something  wrong,  arising  from  will- 
ful abuse  or  improper  neglect— something  more 
ban  a9Cidental  negligence,  excess  of  power,  or  mis- 
take, in  the  mode  of  exercising  an  acknowledged 
power. 

A  single  act  of  abuser  or  willful  non-feasance  in 
a  corporation,  may  be  insisted  on  as  ground  of  to- 


NOTE.—  Corporations—  Quo  warranto  against,  for 
•usurping  a  public  franchise.  See  People  v.  IJtica 
Ins.  Co.,  15  Johns.,  358,  note;  People  v.  Tibbets,  4 
€ow.,  358,  note. 

Non-user  as  a  ground  of  forfeiture.  In  connection 
with  the  above  case  of  People  v.  B.  &  R.  Turnpike 
€o.,  see  People  v.  Washington  Bank,  6  Cow.,  211 ; 
WEND.  23. 


Ward  v.  Sea  Ins.  Co.,  7  Paige,  294;  State  v.  Urbana 
Ins.  Co.,  11  Ohio,  6 :  State  v.  Com.  Bank,  33  Miss., 
474  ;  Commonwealth  v.  Fitchburg  Ry.  Co.,  12  Gray, 
180 ;  State  v.  Flavell,  24  N.  J.  L.,  270 ;  Jackson  v.  Ma- 
rine Ins.  Co..  4  Sandf.  Ch.,  559 ;  People  v.  H.  &  C. 
Turnpike  Co..  post,  254 ;  People  v.  K.  &  M.  Turnpike 
Co.,  ante,  p.  193 ;  Thompson  v.  People,  post,  p.  537. 
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Citations- Act,  March  13, 1807,  ch.38,  sec.  5 ;  1  R.  L. 
isi:i.  ->.  £K,  236,  sec.  6:  1  Phil.  Ev.  Cow.  &  H's  notes. 
pp.  an).  «4«  ;  15  Wend.,  262 ;  4  Pet.,  393  :  1  McCord,  52. 
61.64;  8  Johns.,  69,  71,72;  Phil.  Ev.  8th  Lond.  ed., 
878  884:  8  \\Vml.,  4K3;  9  Wend.,  373-377,  381,  382  ;  7 
Dowl.  &  R.,  633  :  9  Barn.  &  C..  577  :  5  W.  &  S.,  53, 5tt. 
57,  sees.  14. 16: 1  Saund.,  28,  and  n.  2;  Com.  Dig.  Plead- 
er, (E,  86)  &  (F,  26):  11  Johns..  16 ;  1  R.  S.,  581,  584, 587, 
2d  ed.;  2  R.  S.,221.  345;  sec.  1, 2d  ed.;  sec.  10;  483,  sees. 
39,  40;  485,  sec.  48  ;  3  Harg.  St.  Tr.,  546,  549,  550.  627, 
565,  567, 599  ;  8  T.  It.,  244,246  :  5  Mass.,  232 ;  Willc.  Mun. 
Corp.,  834,  sees.  867,  868 :  Ang.  &  Ames,  Corp.,  510  :  1 
Bl.  Com..  4<*"> : -'  T.  It..  '•!">,  •»>'  ;  4  Mod.,  53,58  ;  1  Show., 
280  ;  Skinn.,310;  12  Mod.,  270. 271 ;  2  Hall.  Const.  Hist, 
of  Eng.,  611,  612:  6  Cow.,  196,  209,  215-217  ;  5  Johns. 
Ch.,  380 ;  9  Cr.,  43,  51 ;  4  Gill  &  J.,.1.  106, 107,  121;  4 
Wh..  658:  2  Inst..  222,  2»4  ;  4  T.  R.,  240,  242,  71.  o  ; 
Palm.,  82  ~f  Vin.  Abr.  Franch.  (E),  pi.  1.  3,  4,  7-10, 
13, 15, 16;  Prerog.  (j/,  c),  pi.  18, 19  :  (C.  d,  4),  pi.  20: 
Market  (F),  pi.  7,  8.  Toll  (H);  Com.  Dig.  Quo  War- 
rantn  (A),  (B),  (C,  2);  Franch.  (G,  3);  Bull,  N.  P., 210, 
Lond.  ed..  1788 ;  2  Morg.  Att.  Vad..  103,  Lond.  ed.. 
1787  ;  15  Serg.  &  R.,  127. 130 ;  15  Johns.,  387  :  11  Serg. 
&  R  ,  73,  74 ;  Lilly,  Abr.  Quo  Warrantn,  C ;  2  Bl. 
Com.,  37,38  ;  Keilw.,  fol.  137-152  ;  3  Reeves,  Hist.,220, 
221,  Dublin  ed.,  1787 ;  Crabb.,  Eng.  L.,  174, 175  ;  9  Co., 
50;  11  Co.,  98 ;  2  Show.,  263-279  and  n.  (t),  Lond.  ed., 
1794  ;  6  Harg.  St.  Tr.  app..  15-39 ;  23  Wend..  193,  254  ; 
Crui.  Dig.  Tit.  27,  French.,  sees.  89-95 : 1  Wood.  Lect. 
500  ;  6  Johns.,  90  ;  7  Conn.,  86  :  4  Pick..  460, 465;  Laws 
1825,  p.  450,  sec.  7  :  2  R.  S.,  583, 1st  ed.,  sec.  39 :  Laws 
1830.  p.  400,  sec.  53 :  9  Ann,  ch.  20  :  Bac.  Abr.  Infor- 
mations, D  ;  3  Chit.  Cr.  L.,  Am.  ed.,  1836,  pp.  570  a, 
576-588 :  2  Chit.  Cr.  L.,  254,  et  seq.,  Am.  ed..  1826- 

TNFORMATION  in  the  nature  of  a  quo  war- 
-L  ranto.  The  Atty-Gen.,  in  January  Term, 
1838,  filed  the  information  in  this  case,  charg- 
ing that  the  Directors  and  Company  of  the 
Bristol  and  Rensselaerville  Turnpike  Road 
claimed,  and  for  five  years  then  last  past,  had 
claimed  to  be  a  body  politic  and  corporate,  by 
the  name  of  "The  Directors  and  Company 
of  the  Bristol  and  Rensselaerville  Turnpike 
224*]  Road,"  and  by  that  *name,  to  have  the 
franchise  of  constructing  and  maintaining  a 
turnpike  road,  beginning  at  a  certain  point  in 
the  County  of  Greene,  and  terminating  at  a 
certain  other  point  in  the  County  of  Albany, 
and  to  levy,  collect  and  receive  tolls  from  all 
persons  using  such  road;  all  which  privileges 
and  franchises  he  charged  to  have  been 
usurped. 

The  defendants  pleaded  that  by  a 
Legislature,  passed  Mar.  25,  1808, 


an  Act  of  the 
and  by  an- 


other Act  amendatory  of  the  first,  passed  Mar. 
3,  1809,  they  were  constituted  and  declared  to 
be  a  body  corporate  and  politic  in  fact  and  in 
name,  by  the  name  and  style  of  "The  Direct- 
ors and  Company  of  the  Bristol  and  Rensse- 
laerville Turnpike  Road  ;"that  within  two  years 
after  the  passing  of  the  Acts,  they  commenced 
operations,  and  within  five  years  from  the 
same  period  constructed  the  road  specified  in 
the  said  Acts  and  completed  the  same;  that 
after  such  completion,  to  wit:  on,  etc.,  they 
gave  notice  thereof  to  the  then  Governor  of 
the  State,  who  appointed  three  discreet  free- 
holders to  view  the  road,  and  report  whether 
the  same  was  completed  in  a  workmanlike 
manner,  according  to  the  true  intent  and  mean- 
ing of  the  Act  Relative  to  Turnpike  Compa 
nies,  passed  Mar.  13,  1807;  that  a  favorable  re- 
port was  made,  and  the  Governor  thereupon 
granted  a  license  authorizing  and  permitting 

tal  forfeiture,  as  well  under  the  statute,  as  at  com- 
mon law ;  but  a  specific  act  of  non-feasance  not 
committed  willfully  or  negligently  :  not  producing, 
or  having  a  tendency  to  produce  mischievous  con- 
sequences to  any  one  :  and  not  being  contrary  to 
any  particular  requisition  of  the  charter,  will  not 
work  a  forfeiture.  . 

3oO 


the  defendants  to  erect  a  gate  or  turnpike 
across  and  upon  the  road  ;  and  that  they  ac- 
cordingly erected  a  gate  and  collected  toll. 
Whereupon  they  prayed  judgment,  etc.  The 
defendants  also  alleged,  that  Apr.  6,  1837,  an 
Act  of  the  Legislature  of  this  State  was  passed, 
authorizing  them,  by  their  corporate  name,  to 
make  such  alteration  in  the  location  of  their 
road  as  would  lessen  its  ascents  and  descents, 
preserving  the  general  course  of  the  road,  and 
concluded  by  praying  judgment,  etc. 

To  this  plea,  the  Atty-Gen.  put  in  several 
replications:  in  the  5th  replication,  be  averred 
that  the  defendants  did  not  at  any  time  cause 
the  road  to  be  faced  with  gravel  or  broken 
stone,  of  a  depth  of  not  less  than  nine  inches, 
in  such  manner  as  to  secure  a  firm  and  even 
surface,  rising  in  the  middle  by  a  gradual  arch. 
Sixth  replication:  that  the *defendants  [*225 
did  not  at  any  time  within  seven  years  after 
the  passage  of  the  Act  of  Mar.  25,  1808,  cause 
the  road  to  be  faced  with  gravel,  etc.,  as  in 
last  replication.  Seventh  replication:  that  the 
defendants  did  not,  during  the  whole  or  any 
part  of  the  time  mentioned  in  the  information, 
keep  and  maintain  a  road,  24  feet  in  width  of 
which  was  bedded  with  stone,  gravel,  sound 
wood,  or  any  other  hard  substance,  well  com- 
pacted together,  and  of  sufficient  depth  to  se- 
cure a  good  and  solid  foundation  to  the  same. 
Eighth  replication:  that  the  defendants  did 
not,  during  the  whole  or  any  part  of  the  time 
mentioned  in  the  information,  keep  and  main- 
tain a  road  faced  with  gravel  or  broken  stone, 
of  a  depth  not  less  than  nine  inches,  in  such 
manner  as  to  secure  a  firm  and  even  surface, 
rising  in  the  middle  by  a  gradual  arch.  The 
10th  replication  was  in  these  words:  "And  the 
said  Attorney  General  for  the  said  people  fur- 
ther saith,that  the  said  Directors  and  Company 
of  the  Bristol  and  Rensselaerville  Turnpike 
Road  did  not  furnish,  nor  did  they  cause  to  be 
furnished,  the  lower  side  of  a  road,  beginning 
at,  eta  (describing  the  road  authorized  by  the 
Act  of  incorporation),  where  the  same  was  not 
of  full  width,  nor  hath  such  road  been  so  fur- 
nished, nor  is  it  now  furnished  with  a  strong 
and  sufficient  fender  or  railing  of  the  height 
of  at  least  4  feet  above  the  surface  of  the  said 
road,  and  this,  etc.,  wherefore,  etc."  To  these 
replications,  the  defendants  interposed  separate 
demurrers. 

Mr.  M.  T.  Reynolds,  for  defendants,  in 
sisted  that  the  report  of  the  commissioners  and 
the  license  of  the  Governor  to  erect  a  gate 
barred  a  proceeding  by  information  for  any  de- 
ficiencies iu  the  road  in  its  original  construc- 
tion. He  also  insisted  that  the  Act  of  1837  was 
a  legislative  recognition  of  the  existence  of  the 
Co.,  and  of  its  right  to  avail  itself  of  the  fran- 
chises granted;  and  was  also  a  legislative  par- 
don of  all  offenses  previously  committed.  In 
respect  to  not  keeping  the  road  in  repair,  or 
rather  not  maintaining  it  in  the  same  state  and 
condition  in  which  it  was  at  its  first  construc- 
tion, he  urged  that  an  omission  in  that  respect, 
unless  the  road  was  permitted  to  be  so  much 

An  abuse  in  a  particular  department  of  an  entire 
franchise,  is  cause  of  forfeiture  of  the  whole  fran- 
chise ;  where,  however,  a  particular  franchise  is 
added  to  a  corporation,  subsequent  to  its  first  crea- 
tion, such  franchise  may  be  forfeited  and  the  resi- 
due remain. 
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out  of  repairs  as  to  render  it  impassible,  or  dan- 
226*]  gerous  to  travelers,  was  not  a  *cause 
of  forfeiture;  that  the  facing  of  the  road  with 
gravel  would.of  course, after  the  road  was  trav- 
eled upon,  be  of  a  depth  less  than  when  at  first 
constructed;  but  that  for  such  cause  other  rem- 
edies than  a  forfeiture  should  be  applied:  such 
as  throwing  open  the  gate,  or  procuring  an  in- 
dictment; the  punishment  should  be  propor- 
tioned to  the  offense.  The  replication  charging 
the  omission  to  erect  fenders,  he  contended 
was  bad,  in  not  averring  a  state  of  facts  render- 
ing fenders  necessary. 

The  Atty  Gen. ,  in  answer  to  the  arguments 
deduced  from  the  commissioner's  report,  the 
Governor's  license,  and  the  Act  of  1837,  in  ad- 
dition to  the  arguments  and  in  answer  to  simi- 
lar grounds  assumed  in  the  last  case,  urged, 
that  the  doctrine  of  estoppel  was  not  applica- 
ble to  a  proceeding  at  the  suit  of  the  people, 
and  cited  in  support  of  this  proposition,  Vin. 
Abr.,  tit.  Estoppel,  T,  2;  4  Pet.,  87;  18  Johns., 
226;  4  Cow.,  347;  4  Mass.,  258.  When  a  grant 
is  made  under  a  mistake  of  either  law  or  fact, 
it  may  be  avoided,  and  that  can  be  done  only 
by  looking  behind  the  grant.  This  rule  ap- 
plies to  a  legislative  Act  granting  a  franchise, 
and  particularly  so  to  executive  acts.  Hob., 
223,  224,  230;  1  Rep.,  42,  43,  51,  53.  The  li- 
cense of  the  Governor  to  erect  a  gate  upon  their 
road  may  protect  the  defendants  from  collateral 
attacks,  but  not  from  an  inquiry  into  their  ti- 
tle by  quo  warranto.  This  writ  was  formerly 
called  the  King's  writ  of  right,  which  inquires 
into  the  right  disembarrassed  of  all  formal  ob- 
jections. 15  Serg.  &  R.,  127. 

The  following  opinion  was  delivered  by 
Cowen,  J.1 

By  the  general  Turnpike  Act  of  1807,  ch.38, 
and  the  statutes  of  that  year  revised  in  1  R.  L. 
of  1813,  pp.  228,  232,  sec.  ft,  the  Governor  is 
required  to  appoint  three  commissioners,  to 
view  and  report  to  him  in  writing,  whether 
the  road  be  completed  in  a  workmanlike  man- 
ner, according  to  the  true  intent  and  meaning 
of  the  Act;  and,  on  their  reporting  in  the  af- 
227*]  firmative,  *he  is  directed  to  issue  a  li- 
cense permitting  the  receipt  of  toll.  So  far  as 
the  question  of  original  completion  was  con- 
cerned, the  State  thus  provided  a  tribunal  to 
settle  it.  In  the  case  at  bar,  that  tribunal  has 
answered  in  the  affirmative;  the  Governor  (the 
agent  of  the  State)  has  acted  upon  the  decision, 
and  it  is  now  too  late  for  the  people  to  insist 
on  a  review  of  the  question  by  information  in 
the  nature  of  a  quo  warrttnto.  There  was  a  ju- 
dicial inquiry  on  one  of  the  very  points  now 
raised,  bet  ween  the  State  and  the  Co.;  and,  till 
the  decision  be  reversed  by  certiorari,  it  must 
conclude  as  between  the  parties.  Even  third 
persons  had  no  right,  after  the  Governor's  li- 
cense had  issued,  to  refuse  payment  of  toll  be- 
cause the  original  construction  of  the  road  was 
imperfect;  or,  because  it  had  not  been  com- 
pleted within  the  time  required  by  the  general 
Act.  Above  all,  should  the  State  be  concluded, 
after  declaring  by  its  delegated  judicial  agents, 
that  a  right  to  the  franchise  vested,  on  the  very 

1.— Only  part  of  the  principles  laid  down  by  Mr.  J. 
Cowen  were  concurred  in  by  a  majority  of  the  court, 
as  will  be  seen  at  the  close  of  the  case ;  and,  there- 
fore, this  mode  of  statin?  the  delivery  of  the  opin- 
ion is  adopted. 
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ground  that  the  road  had  been  finished.  The 
decision  seems  to  come  with  all  the  force  of  an 
award  by  arbitrators,  made  against  the  very 
party  who  selected  the  whole  Board.  An 
award  is  of  itself  a  flat  bar.  Or  if  the  adju- 
dication in  question  be  regarded  as  emanating 
from  a  court  of  inferior  jurisdiction,  it  is  too 
late,  at  least  in  this  country,  to  say  that  the  de- 
cision is  only  evidence  prima facie.  Vide  Cowen 
&  H.  Notes  to  1  Phil.  Ev.,  and  cases  cited,  p. 
646,  et  seq.  An  award  of  the  Board  of  Heath 
that  the  plaintiff's  grounds  were  a  nuisance, 
was  held  conclusive  against  him,  and  in  favor 
of  the  public.  Van  Warmer  v.  Albany,  15 
Wend.,  262.  Could  the  latter  have  impeached 
it  collaterally,  had  the  decision  been  the  other 
way?  It  detracts  nothing  from  the  Act  of  the 
State  Commissioners,  that  their  decision  is  to 
be  manifested  by  a  certificate  to  the  Governor. 
The  certificate  is  in  nature  of  a  judgment.  A 
man  obtains  a  certificate  of  naturalization. 
This  has  been  held  but  another  name  for  a 
judgment;  and,  therefore,  conclusive  against 
all  the  world  on  the  question  of  citizenship. 
Spratt  v.  Spratt,  4  Pet.,  393.  Suppose  such  a 
man  appointed  to  office;  could  the  evidence  of 
his  right  to  hold,  be  impeached  by  quo  war- 
ranto? In  short,  I  cannot  but  regard  the  cer- 
tificate in  question  as  an  estoppel,  operating  to 
*the  same  extent  as  a  judgment  against  [*228 
the  State  on  writ  of  quo  warranto,  either  after 
verdict,  or  confession  by  the  Atty-Gen.  In 
that  case  he  must  ground"  his  claim  to  forfeit- 
ure on  subsequent  acts.  So  I  think  in  this. 

I  am  aware  of  the  freedom  with  which  in- 
formations have  been  employed  to  review  and 
set  aside  the  decisions  of  inspectors  of  election, 
in  every  gradation  from  the  town  to  the  county 
board.  But  the  office  of  inspectors  is  merely 
ministerial.  On  a  given  concourse  of  circum- 
stances, well  defined  by  constitution  or  statute, 
they  are  bound  to  receive,  or  count  votes  and 
give  certificates  of  election.  They  have  no 
more  discretion  than  a  sheriff  in  disposing  of 
real  estate  upon  execution.  They  may  have 
judicial  powers  conferred  upon  them,  and  then 
their  certificate  becomes  conclusive.  Thus,  in 
S.  C.,  a  statute  provided  that  the  Board  of 
Managers  [inspectors]  should  not  only  ascer- 
tain the  number  of  votes  given  at  an  election 
for  sheriff,  but  that  on  the  election  being  con- 
tested, they  should  hear  and  determine  the  con- 
test. In  such  a  case  the  constitutional  court  of 
that  State  adjudged  that  the  decision  of  the 
managers  was  conclusive  upon  all  questions 
except  those  which  were  jurisdictional.  There- 
fore after  inquiring  and  being  satisfied  that  there 
was  a  quorum,  the  objection  to  a  want  of 
which  was  made  the  only  jurisdictional  point 
in  the  cause,  the  court  declared  that  they  had 
no  power  to  proceed  by  quo  warranto.  State 
v.  Deliesseline,  1  McCord,  52,  61.  64.  This  was 
but  following  out  the  settled  distinction  that 
the  decision  of  a  court  acting  within  the  limits 
of  its  legal  power,  cannot  be  collaterally  drawn 
in  question;  but  only  by  a  direct  proceeding, 
viz.:  by  certiorari,  writ  of  error,or  appeal.  The 
strongest  and  most  direct  illustration  which  oc- 
curs to  me  in  our  own  reports  i.«,  Wood  v.Peake, 
8  Johns.,  69,  71,  72.  A  statute  declared  that, 
on  the  town  election  of  a  constable,  who  re- 
fused to  serve,  and  the  neglect  of  the  town  ta 
elect  another  within  a  certain  time,  three  jus- 
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tices  might  appoint.  They  having  done  BO,  on 
the  professed  ground  that  a  vacancy  had  hap- 
pened, in  a  suit  against  the  constable,  it  was 
held  that  the  act  was  judicial,  and  conclusive 
on  the  point  of  vacancy  till  it  should  be 
225)*]  *quashed,  in  a  regular  course,  by  cer- 
tiornri.  It  was  agreed,  at  the  same  time,  that 
if  two  justices  only  had  made  the  appointment, 
it  would  have  been  void. 

But  bring  down  the  commissioners  below 
the  character  of  magistrates  or  arbitrators,  and 
admit  they  are  to  be  taken  as  the  mere  ordi- 
nary agents  of  the  State,  and  we  then  have  a 
case  where  the  State  has  inspected  and  accept- 
ed the  road  as  complete  and,  therefore,  given 
an  express  license  to  take  toll.  It  is  then  pre- 
sented in  the  character  of  saying  to  this  Co., 
by  one  set  of  agents:  "  Your  road  being  per- 
fect up  to  such  a  time,  go  on  and  build  a  gate 
and  take  toll."  This  the  Co.  do,  and  then  the 
State  comes  forward  by  another  agent,  the 
Atty-Qen.,  who  sets  up  the  acts  done  under  the 
license  as  a  breach  of  condition,  and  demands 
that  the  charter  be  forfeited.  Against  an  indi- 
vidual who  had  given  such  a  license  the  Co. 
could  allege  it,  as  an  estoppel  in  pais.  That 
arises  wherever  one  admits  a  matter  with  de- 
sign to  influence  the  conduct  of  another,  who 
is  thus  led  so  to  act  that  a  denial  will  injure 
him.  I  do  not  cite  the  cases  which  sanction 
and  illustrate  this  doctrine.  I  had  occasion  to 
collect  most  of  them  in  Cowen  &  H.  ed.  of  1 
Phil.  Ev.,  notes,  p.  200,  etseq.,  and  see  8  Lond. 
ed.  of  Phil.  Ev.,  378-384.  The  principle,  as  I 
now  state  it,  is  but  a  repetition  of  the  rule  as 
laid  down  by  Gh.  J.  Nelson,  in  Canal  0«.  v. 
Hathaway,  8  Wend.,  483.  It  is  perfectly  fa- 
miliar, and  the  course  taken  against  the  de- 
fendants, if  allowed,  will  be  a  palpable  viola- 
tion of  it.  The  rule  applies  with  just  as  much 
force  against  the  State  as  against  an  individual. 
I  know  the  answer  comes,  for  we  uniformly 
hear  it  in  such  case,  that  the  State  may  be  de- 
frauded; that  it  may  suppose  a  state  of  things 
to  exist  which  the  defendants  knew  at  the  time 
-did  not  exist.  If  it  were  true  that  the  defend- 
ants deceived  the  state  agents,  that  should  be 
shown  in  the  replication.  Such  a  fact  would 
take  all  force  from  an  estoppel  as  against  any 
person.  On  the  other  hand,  if  the  state  agents 
have  knowingly  certified  an  untruth,  their 
knowledge  is  imputable  to  their  principal,  as  it 
would  be,  had  they  represented  an  individual. 
This  would  leave  the  estoppel  in  full  force.  No 
U3O*]  *fraud  being  averred  against  the  de- 
fendants, it  ought,  upon  obvious  principles  of 
justice  and  policy,  to  bind  the  State.  One 
great  object  of  the  proceeding  undoubtedly 
was,  to  avoid  all  pretense  for  litigation  with 
regard  to  such  trifling  defects  as  captious  re- 
lators  might  raise,  at  any  distance  of  time.  In- 
deed, to  hold  the  State  concluded,  would  be  no 
more  than  to  follow  the  doctrine  laid  down  by 
Sutherland,  J.,  in  People  v.  Manhattan  Co.,  9 
Wend.,  381,  3S2.  To  say  that  all  was  fair,  un- 
til the  contrary  be  shown,  or  at  least  averred, 
is  but  to  act  on  the  well  grounded  rule  that 
honesty  and  not  fraud  should  be  presumed. 
An  estoppel  in  pais  is  not  customarily  pleaded, 
but  is  rather  used  as  a  matter  of  conclusive 
evidence  to  establish  the  facts  which  it  admits. 
Per  Abbott,  Ch.  J.,  in  Watson  v.  Wace,  7  Dowl. 
-&  R,,  633;  per  Bay  ley,  J.,  in  Heanev.  Rogers, 
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9  Barn,  &  C.,  577.  Being  pleaded,  however, 
and  the  plea  not  being  specially  demurred  to  as 
argumentative,  nor  avoided  by  replication,  it 
may,  upon  well  established  principles,  be  re- 
ceived as  a  substantial  bar.  The  road,  then, 
nui-t,  I  think,  be  taken  to  have  been  completed 
within  the  time  required  by  the  terms  of  the 
Statute  5  W.&  8., 56,  57,  sec.  14.  And  this  view 
if  right,  disposes  of  the  5th  and  6th  replica- 
tions, which  question  theoriginal  construction 
alone.  If  it  be  said  that  they  take  in  any  time 
after  the  Governor's  license,  though  I  think, 
on  a  proper  construction  they  do  not,  still  be 
ing  vicious  in  part,  viz. :  for  the  previous  time, 
are  they  not  bad  for  the  whole?  1  Saund.,  28, 
and  n.  by  Serg.  Wms. ;  and  see  Com.  Dig. 
Pleader  (E,  36),  and  (F,  25)  But  I  do  not  rely 
much  upon  this  ground.  I  am  aware  it  may  be 
answered  that  they  are  divisible  as  to  time,  and, 
the  demurrer  going  to  the  whole  cannot,  there- 
fore, be  applied  to  the  bad  matter  distinct  from 
the  good.  Douglass  v.  Satterlee,  11  Johns.,  16. 
The  5th  and  6th  replications  are,  however, 
vicious  as  to  the  later  time  for  the  same  rea- 
sons which  apply  to  the  7th  and  8th. 

The  10th  replication  is,  I  think,  obviously 
defective,  for  reasons  peculiarly  applicable  to 
itself,  and  which  1  will  consider  before  pro- 
ceeding to  take  up  the  7th  and  8th.  The  10th 
*avers  that  the  Co.  never  furnished  the  [*23 1 
lower  side  of  the  road,  where  it  was  not  of  full 
width,  with  a  fender  or  railing,  but  contains 
no  averment  that  it  was  in  fact  so  narrow  in 
any  part  as  to  require  such  deviation  from  the 
general  mode  of  construction.  It  is  only  under 
peculiar  circumstances  that  the  fender  or  rail- 
ing is  required  by  any  statute,  vide,  sec.  5  of 
the  Act  of  1807;  and,  in  pleading,  the  condi- 
tion upon  which  the  Co.  incurred  the  obliga- 
tion to  make  it,  must  be  specifically  and  sub- 
stantively  alleged.  Per  Sutherland,  J.,  in  Peo- 
ple v.  Manhattan  Co.,  9  Wend.,  373-377.  The 
question  also  arises  on  the  10th  replication  as 
covering  too  much  time.  It  insists  on  the  want 
of  a  fender,  not  only  after,  but  before  the  certi- 
ficate was  made  to  the  Governor.  To  the  point 
that  being  bad  in  part  it  is  bad  for  the  whole, 
unless  it  be  divisible,  I  have  already  cited  au- 
thorities. It  is  also  vicious,  for  the  same  rea- 
sons which  apply  to  the  7th  and  8th  replica- 
tions, so  far  as  it  regards  the  time  which  fol- 
lowed the  Governor's  license. 

The  7th  and  8th  replications  are  intended  to 
show  that  the  road  has  not  been  continued  in 
that  precise  state  of  repair  which  is  supposed 
to  be  required  by  the  statute.  I  do  not,  how- 
ever, find  any  particular  direction  there  as  to 
what  the  continued  state  of  repair  should  be. 
By  the  5th  section,  5  W.  &  S.,  53,  and  1  R.  L.f 
of  1813,  p.  232,  a  certain  number  of  feet  is  to 
be  bedded  with  stone,  gravel,  sound  wood  or 
other  hard  substance,  well  compacted  together, 
and  of  sufficient  depth  to  secure  a  good  and 
solid  foundation.  Then  the  road  is  to  be  faced 
with  gravel  or  broken  stone,  of  a  depth  not 
less  than  nine  inches,  in  such  a  manner  as  to 
secure  a  firm  and  even  surface,  rising  in  the 
middle  by  a  gradual  arch.  To  secure  so  much, 
the  next  section  provides  for  its  examination 
by  commissioners,  etc.,  in  the  manner  I  have 
mentioned.  So  much  relates  to  the  mode  of 
original  construction.  Then  the  Legislature, 
as  if  it  were  too  severe  to  direct  an  exact  con- 
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tinuance  of  the  road  in  the  same  condition, 
.and  as  if  it  were  impracticable  to  prescribe  the 
particular  state  of  repair  in  all  time  to  come, 
forbear  to  give  any  further  specific  directions 
232*]  on  the  subject;  and  *in  sec.  16,  5  W. 
&  S.,  57,  and  1  R.  L.  of  1813,  p.  236,  provide 
for  insuring  a  state  of  general  repair,  through 
the  award  of  permanent  commissioners,  to  be 
.appointed  for  the  inspection  of  turnpike  roads. 
If  these,  on  complaint,  shall  pronounce  that 
the  road  is  out  of  repair,  it  must  be  thrown 
open,  and  the  right  to  take  toll  is  thus  suspend- 
ed, until  a  commissioner  shall  certify  that  it  is 
restored  to  a  state  of  sufficient  repair.  The 
provisions  of  the  old  general  Turnpike  Act  are 
substantially  re-enacted  in  the  last  revisal.  1 
R.  S.,  581,  584,  587,  2ded.  Whether  a  forfeit- 
ure of  the  charter  can  be  insisted  on,  for  a 
mere  naked  omission  to  do  any  particular  act 
of  repair  not  amounting  to  the  violation  of  a 
•duty  specifically  enjoined  by  the  statute,  ad- 
mits of  very  serious  doubt.  The  Act  concern- 
ing informations  in  nature  of  a  quo  warranto, 
requires  the  Atty-Gen.  to  institute  proceedings 
by  such  information  when  the  corporation  shall 
offend  against  the  provisions  of  a  statute  cre- 
ating, altering  or  renewing  it,  or  for  illegal 
misuser,  or  forfeiture  by  non-user,  or  when  it 
shall  exercise  a  franchise  or  privilege  not  al- 
lowed by  law.  2  R.  S.,  483,  sec;  39,  2ded.  But 
the  case  is  brought  within  none  of  these  pro- 
visions, by  either  the  7th  or  8th  replication. 
They  would  either  of  them  be  satisfied  by 
showing  that  the  road  had,  in  a  course  of  sev- 
eral years  at  any  point  of  time,  come  short  of 
the  precise  bedding  and  facing  prescribed  for 
the  outset.  I  do  not  deny  that  the  statute  must 
be  regarded  incidentally  as  pointing  out  what 
the  permanent  condition  of  the  road  should  be, 
as  that  the  Co.  should  keep  up  fenders  in  places 
requiring  them.  But  it  contains  no  direct  en- 
actment that  the  road  shall,  in  any  respect,  be 
continued  precisely  as  it  was  originally  con- 
structed. I  concede,  that  for  any  of  the  of- 
fenses enumerated  by  the  Revised  Statutes  as 
grounds  for  filing  an  information,  a  corporate 
charter  may  be  dissolved.  But  the  7th  and  8th 
replications  fail  to  make  out  any  one  of  those 
offenses.  The  defects  which  they  allege  may 
exist  to  some  extent,  and  yet  the  road  be  in  a 
good  state  of  general  repair.  To  keep  it  in 
that  state  is  all  the  Co.  are  bound  to  do.  That 
was  a  duty  which  the  common  law  imposed, 
233*]  not  the  statute,  in  respect  to  the  *priv- 
ileges  derivable  from  the  Act  by  which  they 
were  incorporated.  The  public  is,  therefore, 
bound  to  show  that  the  Co.  had,  at  least,  per- 
mitted their  road  to  fall  into  such  a  state  of 
dilapidation  as  rendered  it  dangerous  or  incon- 
venient to  the  traveler. 

A  question  has  also  been  started  in  this  and 
some  other  causes  now  under  advisement,  and 
which  may  as  well  be  considered  here  whether, 
at  this  day,  any  act  of  abuse  or  non-feasance 
or  any  consequences  arising  from  such  act  can 
be  insisted  on  as  a  ground  of  forfeiture,  unless 
it  can  be  shown  to  come  within  the  terms  of 
the  39th  section  cited.  That  section  contains 
no  negative  words,  nor  does  it  use  language 
indicating  an  intent  to  cut  off  any  of  the  an- 
cient grounds  on  which  the  remedy  by  infor- 
mation was  founded.  These  were  well  under- 
stood, and  had  been  often  recognized  by  a 
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long  series  of  decisions,  from  the  great  case  of 
The  City  of  London,  3  Hargr.  St.Tr.,  546,down 
to  the  time  when  the  Revised  Statutes  passed, 
and  will  be  found,  I  apprehend,  to  embrace  not 
only  the  same  but  considerable  other  ground 
beside  that  on  which  section  39  makes  it  the 
special  duty  of  the  Atty-Gen.  to  file  an  infor- 
mation. This  will  at  once  be  seen  by  the  lan- 
guage of  the  modern  books. 

The  grounds  of  forfeiture  sanctioned  in  the 
case  of  The  City  of  London,  were  an  abuse  of 
corporate  power,  by  exacting  illegal  tolls  and 
presenting  a  seditious  petition  to  the  King, 
either  of  which  was  holden  sufficient.  In  King 
v.  Pas-more,  3  T.  R.,  244,  Ashurst,  J.,  speaks 
generally  of  an  abuse  of  power  and  delin- 
quency, as  a  ground  of  dissolution.  Parsons, 
Ch.  J.,  says  of  malfeasance  or  non-feasance. 
Com.  v.  Ins.  Co.,  5  Mass.,  232  ;  vide,  also  Wil- 
cock,  Mun.  Corp.,  334,  sees.  867-868;  and  Ang. 
&  Ames,  Corp.,  510.  Blackstone  mentions  neg- 
ligence or  abuse  of  franchises.  1  Bl.  Com.,  485, 
Non  user  or  Neglect.  Said  Ashurst, J., in  Rex  v. 
Amery,  2  T.  R.,  515,  567:  "A  corporation  may 
be  dissolved,  for  it  is  created  upon  a  trust; 
and  if  that  be  broken,  it  is  forfeited,"  said  the 
K.  B.,  in  Sir  James  Smith's  case,  4  Mod.,  53, 
58;  1  Show.,  280;  8.  C  ,  Skinn.,  310.  Holt  was 
then  Chief  Justice,*&nd  participated  in  [*234: 
this  declaration.  Again  ;  the  City  of  London 
held  by  charter  or  patent  the  shrievewick  of 
London  and  Middlesex;  and  in  London  v.  Van- 
acre,  12  Mod.,  270,  271,  Ld.  Holt,  speaking  on 
this  subject,  said:  "  If  they  do  not  make  such 
an  election  as  their  letters  patent  appoint,  it  is 
a  forfeiture  of  the  franchise;  for  all  franchises 
are  granted  on  condition  that  they  shall  be  duly 
executed,  according  to  the  grant;  and  if  they 
neglect  to  perform  the  terms,  the  patents  may 
be  repealed  by  scire  facias."  We  may  adopt 
with  more  confidence  the  doctrine  of  the  two 
last  cited  cases,  both  of  which  arose  soon  after 
the  Revolution  of  1688,  because  the  question 
had  been  then  so  recently  canvassed  in  the  case 
of  The  City  of  London.  That  was  a  political 
prosecution,  and  the  defense,  or,  at  least,  the 
spirit  with  which  it  was  conducted,  and  the  in- 
dignant repeal  of  the  judgment  by  a  revolu- 
tionary Parliament  belonging  to  the  same  party 
with  Holt,  must  have  led  him  to  concede  with 
the  greatest  caution,  that  any  ground  taken  in 
that  case  by  Charles'  judges,  was  the  right  one. 
Yet  he  expressed,  in  terms,  the  general  conclu- 
sion to  which  they  arrived,  viz. :  that  a  charter 
of  incorporation  may  be  avoided  for  things  by 
the  corporation  done  or  omitted  to  be  done.  3 
Hargr.  St.  Tr.,  627.  The  prosecution  of  the 
city  had  accelerated  the  revolution  under  which 
he  held  his  place;  yet  being  sensible  that  the 
decision  was  right  in  principle,  he  spoke  with 
that  integrity  which  is  well  known  to  have 
formed  the  law  of  his  mind. 

Blackstone,  also  a  disciple  of  the  same  revo- 
lution, was  brought  to  concede  and  distinctly 
to  recognize  even  the  practice  as  well  as  the  ap- 
plication of  the  principle  which  prevailed  in 
that  case.  He  remarks  that,  for  corporate  neg- 
ligence or  abuse  of  its  franchises,  the  regular 
course  is  to  proceed  against  the  corporation  by 
information,  to  inquire  by  what  warrant  the 
members  now  exercise  their  corporate  power; 
having  forfeited  it  by  such  and  such  proceed- 
ings. 1  Bl.  Com.,  485.  True,  the  question  may 
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be  still  open  upon  these  words,  whether  you 
can  proceed  against  it  as  a  corporation  eo  no- 
mine, or  must  treat  it  as  actually  forfeited  and 
name  its  members  defendants,  iu  their  natu- 
2;*.">*J  ral  capacity,  and  *by  their  baptism*] 
names.  London  sought  to  embarrass  King 
Charles  by  insisting  on  the  latter  form,  saying 
it  was  absurd  to  charge  the  city  with  usurpa- 
tion by  an  information  which  treated  them,  in 
the  same  breal  h. both  as  a  subsisting  corporation 
ami  as  usurping  the  power  to  be  a  corporation. 
Yet  Blackslone  plainly  hints  that  the  proceed- 
ing was,  in  strictness  of  law,  regular.  And  even 
Mr.  Hallam,  notwithstanding  the  unmeasured 
terms  of  reprobation  which  he  justly  bestows 
upon  the  motives  that  prompted  the  measure, 
does  not  take  upon  him  seriously  to  question 
its  legality.  2  Hall.  Const.  Hist,  of  Eng.,  611, 
612.  "I  will  only  add  that  Ch.  J.  Saunders.one 
of  the  ablest  jurists  of  Charles',  or  perhaps  of 
any  other  reign,  concurred  in  the  decision, 
though  he  did  not  finally  participate  in  it,  hav- 
ing died  the  day  before  the  judgment  was  pro- 
nounced. 

It  is  too  late  with  us  to  question  that,  for 
any  cause  of  seizure  or  dissolution,  an  informa- 
tion, not  a  scire  facias  only  is  a  proper  remedy, 
or  that  it  may  be  filed  against  a  corporation  as 
such  by  its  corporate  name,  according  to  the 
case  of  The  City  of  London.  The  remedy  and 
the  form  of  pleading  in  that  case,  \Cas  recog- 
nized by  this  court  as  correct  upon  common 
law  principles,  in  People  v.  Bk. ,  6  Cow.,  196, 
209,  and  is  now  expresslv  adopted  by  statute 
for  all  cases  within  2  R.  S.,  483,  sec.  39,  2ded. 

But  to  proceed  with  the  general  grounds  of 
forfeiture:  In  Slee  v.  Bloom,  5  Johns.  Ch.,  380, 
Cluincellor  Kent  said,  that  a  corporation  can  be 
dissolved  for  a  breach  of  trust  is  no  doubt  the 
settled  doctrine  at  this  day.  In  Turrett  v.  Tay- 
lor, 9  Cr.,  43,  51,  Mr.  J.  Story  said:  "A  private 
corporation,  created  by  the  Legislature,  may 
lose  its  franchises  by  a  misuser  or  non-user  of 
them;  and  they  may  be  resumed  by  the  gov- 
ernment under  judicial  judgment  upon  a  quo 
warranto  to  ascertain  and  enforce  the  forfeit- 
ure. This  is  the  common  law  of  the  land,  and  is 
a  tacit  condition  annexed  to  the  creation  of  ev- 
ery such  corporation."  The  result  of  the  cases 
seems  to  be,  that  a  corporation  must  come  up 
to  all  the  substantial  objects  for  which  it  was 
instituted.  If  it  depart  from  any  one  of  these 
it  is  guilty  of  a  breach  of  trust.  It  was  made 
23O*J  a  political  body  on  the  implied  Condi- 
tion that  it  should  demean  itself  faithfully  and 
honestly  in  the  use  of  all  its  franchises.  This 
principle,  with  the  authorities  on  which  it  rests, 
seems  to  have  been  very  well  considered  in  the 
great  case  of  The  Chesapeake  and  Ohio  Can.  Co. 
v.  R.  R.  Co. .  lately  decided  by  the  Court  of 
Appeals  in  Md.,  4  Gill  &  J.,  1.  The  Opinion 
of  the  court,  which  was  delivered  by  Ch.  J. 
Buchanan,  so  as  far  as  it  is  material  to  the  sub 
ject  before  us,  will  be  found  at  pages  106  and 
121.  The  question  was  one  of  non-user  ;  and 
the  drift  of  the  argument  is,  that  the  corpora- 
tion had  not,  at  any  rate,  been  guilty  of  a 
fraudulent  or  willful  non-user,  or  such,  at 
most,  as  resulted  from  gross  negligence.  The 
words  of  the  Chief  Justice  at  p.  121,  are:  "  It 
may  be  dissolved  by  a  forfeiture  of  its  charter 
through  abuse  or  neglect  of  its  franchises,  as 
for  condition  broken;  there  being  a  tacit  con- 
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dition  in  every  such  grant,  that  Ihe  corpora 
lion  shall  act  up  to  the  end  of  it-  institution." 
At  p.  107,  he  says:  "  Nor  is  it  every  non-user 
that  will  furnish  a  sufficient  ground  fora  judg- 
ment of  forfeiture."  That  must,  it  appear-  to 
me,  be  so  in  the  nature  of  things.  Amerenon 
user,  or  suspension  of  all  action,  may  be  even 
laudable  for  a  time.  This  is  well  illu'st  rated  in 
the  Maryland  case.  To  work  a  forfeiture  there 
should  be  something  wrong  ;  and  not  only  a 
wrong,  but  one  arising  from  willful  abuse  or 
improper  neglect.  An  inability,  through  mis- 
fortune, to  answer  the  design  for  which  the 
body  politic  was  instituted,  is  also  cause  of 
forfeiture.  That,  however,  is  on  adi-tict  n-a 
son,  not  so  directly  material,  and  of  which  it  is 
not  necessary  to  say  much.  The  prosecution 
before  us  goes  on  corporate  default,  or  corpo- 
rate wrong,  which  must.  I  think,  be  more  than 
accidental  negligence,  or  a  mere  mistaken  ex- 
cess of  power,  or  a  mistake  in  the  mode  of  ex- 
ercising an  acknowledged  power.  There  must 
be  an  abuse  of  trirst  somewhat  of  such  a  nat- 
ure as  would  render  a  trustee  liable  to  forfeit 
his  station  on  complaint  of  his  cestut  que  truxt. 
if  the  question  stood  on  the  relation  between 
them.  Corporations  are  political  trustee-. 
Have  they  fulfilled  the  purposes  of  their  tru-i, 
or  acted  iu  good  faith  with  a  view  to  their  ful- 
fillment, is  the  question  to  *be  asked,  f*2JJ7 
when  they  are  called  on  to  forfeit  their  charter, 
either  for  acts  of  commission  or  omission:  un- 
less, indeed,  they  are  so  generally  crippled  and 
broken  down  in  their  affairs  as.  in  the  judg- 
ment of  a  court  and  jury,  to  be  incapable  of 
prosecuting  their  business  with  safety  to  that 
community  who  granted  the  charter,  and  who 
hold  the  relation  of  ceatui  que  trunt.  Wood- 
worth,  J.,  iu  People  v.  Bk.,  6  Cow..  215,  216; 
Samev.  Bk.,  Id.  ,217.  An  executor  or  guardian 
would  be  removed  for  culpable  misconduct, 
positive  or  negative  ;  so  for  insolvency,  insan- 
ity, or  other  incapacity,  but  not  for  mistake  or 
accident.  Buller,  J.,  in  Rex  v.  Pasmore,  :>  T. 
R.,  246,  puts  the  matter  thus:  "There  is  a 
compact  between  the  Crown  and  a  certain  num- 
ber of  his  subjects,  the  latter  of  whom  under- 
take, in  consideration  of  the  privileges  which 
are  bestowed,  to  exert  themselves  for  the  good 
government  of  the  place.  Now.  if  those  per- 
sons have  so  far  violated  their  trusts,  by  negli- 
gence or  misconduct,  that  they  are  no  longer 
capable  of  governing  the  place,  there  is  an  end 
of  the  compact.  The  ground  of  the  charter 
was  the  government  of  the  place."  See,  also, 
Dartmouth  Coll.  v.  Woodward,  per  Washington, 
,/..  4  Wh..  658;  and  further,  2  Inst.,  222  ;  1 
Show.,  280;  Skinn.,  310. 

The  main  effort,  however,  in  this  and  sev- 
eral other  causes  now  under  advisement,  has 
been  to  show  that,  however  wretchedly  the 
corporate  trust  may  have  been  executed  in 
some  particulars,  this  is,  in  itself,  no  cause  of 
forfeiture  beyond  the  immediate  department 
of  abuse;  that  the  offense  does  not  infect  the 
whole  body  corporate;  but  that,  in  some  way, 
punishment  should  be  limited  and  propor- 
tioned to  the  single  fault  or  the  several  faults. 
On  this  point,  viz.:  what  acts  of  usurpation  or 
other  abuse,  non-user  or  non-feasance,  etc., 
shall  work  a  total  forfeiture  of  the  corporate 
charter,  cases  since  that  of  The  City  of  London 
have  not  been  explicit.  No  intelligible  system 
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of  practical  doctrine  can  perhaps  be  drawn 
from  them;  and  while  more  may  be  said  of  the 
older  authorities,  they  dealt  mainly  in  fran- 
chises not  corporate.  A  corporation  may  be 
created  with  all  the  incidental  powers  of  such 
a  body,  powers  to  elect  officers,  use  a  common 
238*]  *seal,  collect  tolls;  etc.,  being  an  en- 
tire and  indivisible  body  of  itself,  a  franchise 
which  must  stand  or  fall  with  any  one  of  its 
powers,  vide  Palmer,  82,  and  after  having  been 
administered  for  many  years,  a  particular  fran- 
chise may  be  added.  The  latter  being  forfeited, 
there  may  then  arise  a  question  whether  it  be 
not  so  obviously  distinct  that  it  may  be  cut 
away  by  information,  without  impairing  the 
main  body.  This,  it  seems,  may  be  done.  In 
Sex  v.  Gregory,  cited  in  4  T.  R.,  240,  242,  n. 
a,  Ld.  Mansfield  said:  "Every  college  is  a  cor- 
poration in  itself;  and  altogether,  they  form 
one  corporation  in  the  university  in  gross.  In 
London  v.  Vatuicre,  12  Mod.,  270,  it  appeared 
that,  long  after  the  city  had  been  incorporated, 
King  John  granted  to  it  the  shrievewick  of 
Middlesex,  etc.,  by  letters  patent.  This  was  a 
distinct  franchise,  the  neglect  or  abuse  of 
which  might  result  in  a  forfeiture  of  that  alone; 
and  the  remarks  of  Holt,  at  page  271,  keep 
this  idea  in  view.  Again;  in  Sir  James  Smith's 
case,  he  is  speaking  of  usurpation  of  a  liberty, 
and  he  says  there  may  be  a  seizure  of  the  lib 
erty  which  will  not  warrant  either  the  seizure 
or  dissolving  of  the  corporation  itself.  lu  this 
latter  respect  he  may  be  considered  as  dissent- 
ing from  the  case  of  The  City  of  London.  He 
cites  no  authority.  Yet,  in  some  measure,  the 
distinction  must  be  kept  in  view.  Vin.  Abr. 
Prerog.  (Y,  c),  pi.  19.  The  older  cases  go  upon 
the  same  distinction,  though  few  if  any,  I  ap- 
prehend, can  be  found  which  deny  that  usur 
nation  in  any  respect  is  generally  a  cause  of 
>tal  forfeiture,  or  that  maladministration,  or 
lon-feasance  in  one  department  of  an  entire 
franchise  shall  have  the  same  effect;  and  I 
take  it  that  reasoning  by  analogy  from  the  old 
books  is,  in  this  matter,  perfectly  correct;  for 
the  remedy  by  writ  and  information  were  ex- 
actly commensurate.  Vide  Com.  Dig.  Quo 
Warranto,  A,  B;  Bull.  N.  P.,  210,  Lond.  ed., 
1788;  2  Morg.  Att.  Vad.,  103,  Lond.  ed.,  1787; 
Tilghman,  (7/t.  J.,  in  Com.  v.  Arriton,  15  Serg. 
&  R.,  127,  130;  Spencer,  J.,  in  People  v.  Ins. 
Co.,  15  Johns.,  387;  Tilghman,  Ch.  J.,  in  Com. 
v.  Murray,  11  Serg.  &  R.,  73.  74.  It  is  said 
in  Lilly,  Abr.  Quo  Warranto,  C:  "If  several 
privileges  are  granted  in  a  charter;  and  there 
239*]  is  a  forfeiture  *of  the  charter  for  an 
abuser  of  one  of  the  privileges,  and  a  quo  war- 
ranto  is  brought,  and  judgment  upon  it,  this 
is  a  forfeiture  of  the  whole  charter."  Vin.  Abr. 
Prerog.  (C,  d,  4),  pi.  20,  S  P.  Neither  cites 
any  authority;  but  this  is  the  very  doctrine  in 
the  case  of  the  quo  warranto,  against  the  Cor- 
poration of  Maydenhead,  Palm,  82,  and  vide 
Vin.  Abr.  Prerog.  (Y,  c),  pi.  18;  Id.,  Market 
(F),  pi.  7,  8;  Toll  (H).  To  subsist  as  a  body 
politic  or  corporate,  is  a  franchise;  which  last 
word  means  any  royal  privilege  in  the  hands 
of  a  subject,  as  to  hold  a  court  leet,  have  a 
manor  or  lordship,  to  have  w7aifs,  wrecks,  es- 
trays,  treasure  trove,  royal  fish,  forfeitures  and 
deodands;  to  have  cognizance  of  pleas,  a  lib- 
erty or  exclusive  jurisdiction;  to  have  a  fair  or 
market;  to  have  the  right  of  taking  toll,  to  have 
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a  forest,  chase,  park,  warren  or  fishery,  en- 
dowed with  privileges  of  royalty.  2B1.  Com., 
37,  38.  These  and  the  like  were,  in  ancient 
times,  very  numerous;  and  those  who  held 
them  were  constantly  seeking  their  enlarge- 
ment, a  state  of  things  which  called  for  the 
exertion  of  great  and  continued  vigilance,  by 
the  Atty  Gen., [and  other  officers  of  the  Crown, 
in  preventing  their  abuse.  They  were  under 
the  special  surveillance  of  the  justices  in  Eyre; 
and  a  practice  seems  to  have  prevailed,  of  pass- 
ing and  having  them  allowed  by  those  justices, 
as  they  perambulated  the  Kingdom.  The  mere 
fact  of  not  coming  in  and  promptly  showing 
claim,  whenever  the  Atty-Gen.  chose  to  send 
out  a  writ  of  quo  warranto,  was  a  very  common 
cause  of  forfeiture.  Many  times  he  would 
confess  the  claim,  and  then  the  King  stood 
concluded  as  to  his  right;  but  this  was  still  lia- 
ble to  be  drawn  in  question,  for  subsequent 
abuser,  or  non-user.  Very  strict  rules  prevailed 
as  to  the  manner  in  which  franchises  were  to 
be  exercised;  and,  considering  the  nature  of 
some  of  them,  it  was  necessary  that  it  should 
be  so.  Some  were  to  hold  courts,  have  a  bail- 
iwick where  process  exclusively  ran,  and  to 
have  jails  for  the  keeping  of  prisoners.  When 
the  courts  became  dilatory  or  corrupt,  wheu 
bailiffs  became  negligent,  or  oppression  was 
practiced  against  prisoners;  in  short,  whenever 
a  greedy  irregularity  or  excess  exhibited  .itself 
in  pursuing  any  of  the  numerous  *ob-  [*24O 
jects  of  such  gainful  monopolies,  or  acts  of 
carelessness  and  negligence  indicated  a  settled 
indifference  to  them, they  were  held  forfeited  to 
the  Crown,  the  first  being  imputed  as  an  abuse, 
and  the  last  as  a  sort  of  lapse.  In  times  of 
feudal  barbarity  which  accompanied  and  fol- 
lowed, for  many  years,  the  overgrown  power 
of  the  nobles,  there  was  constant  occasion  to 
apply  the  corrective  of  the  quo  warranto.  It 
was  the  only  effectual  remedy,  even  if  it  could 
be  called  a  remedy  in  itself;  for  monopolies 
had  become  so  numerous,  and  so  fortified  by 
interest  and  power,  that  the  application  of  the 
writ  depended  in  greater  measure  on  the  per- 
sonal character  of  the  prince,  than  moral  sub- 
mission to  the  law.  This  was  especially  so, 
when  the  writ  was  brought  to  bear  upon  ma- 
norial claims  residing  in  the  hands  of  the  barons 
or  lords  either  temporal  or  spiritual.  Looking 
at  Keilwey's  Reports  of  "Cases  in  Eyre,  in 
time  of  the  very  memorable  King,  Richard  the 
Third,"  fol.  137-152,  one  would  be  led  to  be- 
lieve that  a  good  deal  of  his  reign  was  devoted 
to  this  sort  of  judicial  contest  with  his  nobles. 
Indeed,  his  predecessor,  Edward  I.,  had  found 
single  writs  too  slow,  and  caused  a  statute  to 
be  passed  under  which  his  noblemen  were 
called  by  proclamation  and  obliged  to  come 
by  squadrons  before  his  immediate  court  or  his 
justices  in  Eyre,  whenever  they  entered  the 
county.  2  Reeves,  Hist.,  220,  Dubl.  ed.,  1787; 
Com.  Dig.  Quo  Warranto  (C,  2);  Crabb,  Hist, 
of  the  Eng.  Law,  174,  175.  This  bearing  too 
much  the  appearance  of  plunder,  another  stat- 
ute was  passed  somewhat  moderating  the  pro- 
ceeding, and  bringing  it  back  to  about  the  com- 
mon law  course.  2  Reeves,  Hist.,  ed.  before  ci- 
ted, 231;  Crabb,  utsupi'a.  This  is  the  statute  OD 
which  Sir  Edward  Coke  has  furnished  us  with 
a  labored  commentary  in  his  2Inst.,  294.  Still, 
as  appears  from  the  history  of  the  times,  the 
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writ  continued  to  be  a  very  common  resort, 
and  to  have  been  almost  avowedly  used  to 
strengthen  the  Crown  at  the  expense  of  the 
Barons.  It  was  sometimes  extended  even  to 
lands,  though  Coke  shows  that  its  proper  office 
respected  franchises  only.  Pursued  in  such 
u  spirit,  it  may  be  true  that  the  consequences 
24 1*]  claimed  were  occasionally  severe  *and 
disproportioned  to  the  offenses  alleged.  The 
pursuit  being  also  sometimes  more  strihgent, 
and  sometimes  more  lax,  when  the  case  of 
The  City  of  London  came  to  be  argued,  it  is  not 
surprising  that  authorities  should  be  found 
conflicting  on  the  question  whether  you  could 
go  merely  for  correcting  some  particular  abuse; 
or  claim  a  forfeiture  of  the  whole  franchise 
on  that  ground.  Several  distinct  franchises, 
though  in  the  same  hand,  might  be  severed  by 
judgment;  and  the  extending  of  the  writ  to 
land  must  have  increased  the  confusion,  this 
being  so  easily  divisible  from  the  incidental 
prescriptive  franchise.  Judgments  must,  there- 
fore, often  have  been  given  in  the  same  cause 
for  the  King  in  respect  to  the  latter,  leaving  the 
former  still  in  the  hands  of  the  subject.  The 
instance  put  in  argument,  that,  for  the  abuse 
of  a  tenant  by  the  commission  of  waste,  the 
landlord  shall  recover  only  the  place  wasted, 
finds  an  answer  in  the  divisible  nature  of  the 
subject.  The  difficulty  was  probably  increased 
by  the  Crown  many  times  suing  merely  to  cut 
off  an  extravagant  claim  made  in  respect  to  a 
single  franchise,  being  willing  to  leave  the  ac- 
knowledged franchise  untouched,  even  incases 
where  total  forfeiture  might  have  been  claimed. 
The  question  will  be  found  to  have  been  a 
good  deal  examined  in  the  case  of  The  City  of 
London,  by  Finch,  Solicitor-General,  3  Harg. 
St.  Tr.,  549,  550,  for  the  Crown;  by  Sir  George 
Treby,  Recorder  of  the  City,  contra.  Id.,  565- 
567;  and  by  Sir  Robert  Sawyer,  Atty-Gen.,  in 
reply,  Id. ,  599.  The  latter  said  that,  to  forfeit 
the  toll  illegally  taken,  is  idle;  it  is  no  punish- 
ment, for  they  never  had  any  right  to  it.  They 
can  be  punished  only  by  taking  away  their  ac- 
knowledged rights.  Vide,  also,  Com.  Dig. 
Franch.  (G,  3).  Some  of  the  distinctions  de- 
pending on  the  divisible  character  of  the  sub 
ject  are  noticed  in  Vin.  Abr.  Franch. (E).  Other 
pertinent  rules  are  there  laid  down:  "A  man 
has  franchise  and  uses  more  than  he  ought: 
this  is  a  forfeiture;  but  if  he  uses  less,  this  is 
finable."  PI.  1.  "He  who  has  fair  to  hold 
two  days,  and  holds  it  three  days,  forfeits  the 
whole  fair.  So  where  a  man  has  market  to 
hold  the  Saturday,  and  he  holds  it  another 
242*]  day."  PI.  3,  marg.  and  pi.  9.  "If  *a 
lord  refuses  to  do  a  thing  according  to  his 
franchise,  or  does  contrary  to  his  franchise,  or 
misuses  it,  by  himself,  his  bailiff  or  deputy,  or 
non  uses  the  franchise,  the  franchise  shall  be 
reseised."  PI.  7.  He  puts  several  abuses  in 
respect  to  prisoners  in  jails  held  within  a  fran- 
chise or  liberty,  viz.:  groundless  detention,  or 
repeated  escapes,  as  a  reason  of  forfeiting  the 
whole  liberty.  PI.  4,  10.  So  oppression  aris- 
ing from  gross  ignorance  of  the  judge  as  to 
the  nature  of  crime,  or  his  usurpation  by  re- 
peatedly issuing  a  capias  where  he  has  juris- 
diction of  summons  only,  or  for  inflicting 
illegal  punishment.  PI.  13,  15,  16.  So  of  non- 
feasance— as  if  the  lord  having  liberty  of  juris- 
diction, refuse  to  attend  the  justices  of  assize 
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in  person  or  by  deputy:  and  so  the  not  having 
able  officers,  judicial  and  ministerial,  with  the 
proper  instruments  of  punishment,  or  omitting 
legal  punishments  after  conviction.  PI.  8,  18. 
He  winds  up  with  the  general  remark  of  Ld. 
Holt,  which  I  before  cited  from  12  Mod.,  271. 
Under  the  same  title  (A),  pi.  y.  he  lays  down 
what  must  be  a  very  general,  if  not  an  univer 
sal  rule,  that  franchises  cannot  be  divided  if 
they  are  entire.  To  all  the  cases  put,  he  cites 
the  authorities.  In  the  Earl  of  Shrewsbury'* 
case,  9  Rep.,  50,  much  of  the  doctrine,  as  no- 
ticed in  Viner,  is  summed  up;  and  what  acts 
of  non-feasance  shall  operate  as  a  forfeiture  is 
examined  with  reference  to  the  nature  of  the 
franchise.  In  Bagg's  case,  11  Rep.,  98,  it  is 
said  of  misfeasance  and  non-feasance,  that  in 
order  to  found  a  proceeding  for  forfeiture, 
there  must  be  an  act,  or  such  neglect  as  is  tan- 
tamount; and  an  instance  of  the  last  is  a  game 
keeper,  and  game  being  killed  in  consequence 
of  his  negligence.  There  he  shall  lose  his  office. 

The  ancient  authorities,  when  looked  into  on 
the  point  of  divisibility,  and  applied  to  a  cor- 
poration, must  now  all  be  received  subject  to 
the  case  of  The  City  of  London.  There  the 
taking  of  an  illegal  toll  was  held  sufficient  to 
work  a  total  forfeiture  of  the  city  charter,  with 
its  thousand  franchises.  Vide  a  summary  of 
that  case,  2  Show.,  263-279,  marg.  page  and  n. 
t,  Lond.  ed.,  1794.  The  entire  roll  is  given  in 
6  Harg.  St.  Tr.,  app.  15-39,  including  at  the 
last  page  judgment  of  general  and  absolute 
seizure.  The  corporate  *abuse  which  [*243 
is  to  work  a  forfeiture,  therefore,  need  not  be 
of  any  particular  measure  or  extent. 

The  writ  and  information  were  Crown  rem- 
edies ;  and  in  the  historical  sketch  already 
given,  will  be  seen  to  have  been  sometimes 
pushed  beyond  their  proper  bearing  against  the 
subject.  So  far  they  should  be  taken  with 
grains  of  allowance.  Sometimes,  however, 
they  were  unreasonably  narrowed  in  the  hands 
of  weak  princes  ;  but  they  have  been  steadily 
recognized,  as  in  general  of  most  salutary  effect 
in  favor  of  the  Commonwealth,  and  in  a  view 
to  this  have  been  sustained  by  the  courts  as 
important  remedies,  in  nature  of  writsof  right. 
Com.  Dig.  Quo  Warranto  (A). 

That  the  franchise  of  being  a  corporation 
for  one  general  purpose,  as  to  erect  and  make 
profit  from  a  turnpike,  to  bank,  insure,  or  the 
like,  comes  within  the  doctrine  which  denies 
that  a  franchise  is  divisible,  would  seem  to  be 
quite  plain.  Indeed,  that  was  hardly  denied  in 
the  argument  of  this  particular  case.  But  when 
we  came  to  hear  the  arguments  of  People  v. 
Turnpike  Co.,  post,  254,  and  Same  v.  Turnpike 
Co.,  ante,  193,  especially  the  latter,  it  was 
much  insisted  on  that  the  government  could  go 
only  by  detail,  lopping  off  a  branch  here  and  a 
branch  there,  in  the  particular  department  of 
abuse  ;  and  above  all.  it  was  said  that  taking 
excessive  toll  would  not  be  a  cause  of  general 
forfeiture,  for  that,  at  least,  might  be  severed, 
and  the  company  cut  off  from  the  obnoxious 
branch,  without  impairing  any  of  the  real 
franchise.  But  this  I  think  may  be  left  to  the 
argument  of  Sir  Robert  Sawyer,  already 
quoted,  and  the  judgment  rendered  against  the 
Citv  of  London.  Counsel  have  cited  Crui. 
Dig.,  tit.  27,  Franchisees.  89-95,  which  is  but 
a  summary  of  part  of  the  doctrine  already  no- 
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ticed  in  Viner ;  and,  when  taken  subject  to  the 
proper  distinctions,  will  not  save  a  corporation 
from  general  forfeiture,  either  for  abuse  or 
non-feasance  in  any  particular.  Vide,  also,  1 
Woodd.  Lect.,  500. 

Another  method  of  redress  pointed  out  in  the 
later  arguments,  as  exclusively  applicable,  and 
somewhat  insisted  on  in  the  first,  is  that  by 
244*]  private  action.  We  are  told  that  if  *the 
road  be  too  narrow,  or  ill  constructed,  or  out 
of  repair,  or  excessive  toll  be  taken,  any  indi- 
vidual who  suffers  an  injury  may  have  his  ac- 
tion. Towmend  v.  Turnpike  Co.,  6  Johns.,  90, 
and  Turnpike  Co.  v.  Sears,  7  Conn.,  86.  Both 
these  cases  seem  to  have  gone  on  statute  liabil- 
ities of  the  company ;  but  there  is  no  doubt 
that  an  action  lies  and  always  did  lie  against 
the  corpoiation,  for  mischief  to  an  individual, 
arising  either  from  misfeasance  or  non-fea- 
sance. The  length  of  the  argument  will,  there- 
fore, be  readily  seen  ;  and  it  is  quite  too  much. 
It  seeks  to  show  that  there  never  can  be,  and 
never  could  have  been,  a  writ  of  quo  warranto, 
or  any  information  in  nature  of  such  writ,  for 
an  abuse  or  non  user  of  franchises,  corporate 
or  otherwise  ;  for  the  great  complaint  always 
was,  that  these  offenses  were  mischievous  to 
individuals,  and  yet  the  public  remedy  was 
never  questioned  on  that  account.  That  a  stat- 
ute creating  the  right  to  have  a  bridge  with  a 
draw,  imposed  a  penalty  for  unnecessary  delay 
in  raising  the  draw,  was  certainly  urged  as  an 
argument  against  the  delay  working  a  forfeit- 
ure, by  a  very  learned  court.  Com.  v.  Breed, 
4  Pick.,  460,  465  ;  and  a  provision  of  that  kind 
may,  no  doubt,  be  so  introduced  into  such  a 
statute  as  to  indicate  a  clear  intent  that  it  shall 
furnish  the  only  remedy.  But  it  is  a  rule  of 
almost  universal  application,  that  if  a  statute 
fixing  a  penalty  for  an  offense,  do  not  either 
expressly  or  by  necessary  implication  cut  off 
the  common  law  prosecution  or  punishment 
for  the  same  offense,  it  shall  be  taken  to  intend 
merely  a  cumulative  remedy.  No  case  ever 
held,  as  a  general  position,  that  a  right  of  pri- 
vate action  for  a  misdemeanor,  is  at  all  incom- 
patible with  the  remedy  at  the  suit  of  the 
people.  The  principle  now  contended  for,  was 
urged  in  London  v.  Vanacre,  12  Mod.,  270, 
271.  Itwasheld,  as  we  before  noticed,  that  the 
city  must  forfeit  its  franchise  of  the  shrieve- 
wick,  if  it  did  not  elect  a  sheriff,  and  compel 
him  to  serve.  He  had  refused  to  serve.  Holt 
said  :  "  As  to  the  objection  that  he  may  be  in- 
dicted for  this  refusal,  as  was  the  case  of  Lar- 
wood,  Sheriff  of  Norwich,  I  answer,  that  will  not 
be  sufficient  to  hinder  the  forfeiture  of  the 
245*]  franchise,  for  if  there  *should  be  a  va- 
cancy when  the  sheriff  comes  to  be  sworn, 
then  there  will  be  an  obstruction  of  justice." 
The  ground  was,  that  a  public  inconvenience 
in  not  exercising  the  franchise,  should  work  a 
forfeiture,  although  there  might  be  another 
remedy. 

I,  therefore,  agree  with  the  Atty-Gen.,  that  a 
single  act  of  abuser  or  willful  non-feasance  in 
a  corporation,  may,  at  the  common  law,  be  in- 
sisted on  by  the  government,  as  a  ground  of 
total  forfeiture.  And  I  am  inclined  to  think 
that,  as  to  causes  of  forfeiture  generally,  no 
discrepancy  will  be  found  to  exist  between  the 
common  law  and  the  2  R.  S.,  483,  2cl  ed.,  sec. 
39,  whether  the  latter  be  read  as  it  is  punct- 
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uated,  or  in  the  light  of  the  Law  of  1825,  Stat- 
utes of  that  year,  p.  450,  sec.  7,  from  which 
the  revision  was  in  part  taken. 

This  section  (39)  has  before  been  noticed, but 
in  reference  to  some  strictures  which  were 
passed  upon  it  in  the  course  of  the  later  argu 
ments,  it  may  be  well  to  examine  it  more  par- 
ticularly. It  provides  that  an  information  may 
be  filed  by  the  Atty-Gen.,  upon  his  own  rela- 
lation,  on  leave  granted,  against  any  corporate 
bpdy,  whenever  such  corporation  shall:  1. 
Offend  against  any  of  the  provisions  of  the 
Act  or  Acts  creating,  altering  or  renewing  such 
corporation;  or  2.  Violate  the  provisions  of 
any  law  by  which  such  corporation  shall  have 
forfeited  its  charter  by  misuser;  or  3.  When- 
ever it  shall  have  forfeited  its  privileges  and 
franchises  by  non- user;  or  4.  Whenever  it 
shall  have  done  or  omitted  any  acts  which 
amount  to  a  surrender  of  its  corporate  rights, 
privileges  and  franchises;  or  5.  Whenever  it 
shall  exercise  any  franchise  or  privilege  not 
conferred  upon  it  by  law;  and  it  shall  be  the 
duty  of  the  Atty-Gen.,  whenever  he  shall  have 
good  reason  to  believe  that  the  same  can  be 
established  by  proof,  to  file  such  information 
in  every  case  of  public  interest;  and  also  in 
every  other  case,  if  satisfactory  security  shall 
be  given  for  costs.  In  both  cases,  by  section 
40,  leave  is  to  be  obtained  from  this  court  or 
one  of  the  justices  of  this  court;  and  notice  of 
the  motion  for  leave  may  be  ordered.  The 
statute  seems  rather  intended  to  declare  the 
duty  of  the  Atty-Gen.,  than  any  new  ground 
of  forfeiture;  and  under  it  we  have  held  that 
his  powers  are,  in  some  measure,  judicial;  that 
is  to  say,  *when  he  shall  pronounce  [*246 
that  the  public  interest  does  not  call  for  the 
expense  of  a  state  prosecution,  the  other  case, 
the  right  of  the  individual  immediately  arises. 
Anyone  may  then  peremptorily  require  him  to 
proceed,  on  securing  the  costs,  and  on  making 
out  a  case  satisfactory  to  the  court.  One  ob- 
ject of  the  statute  was  to  secure  an  informa- 
tion at  all  events.  The  statute  would  not,  there- 
fore, leave  an  intermediate  class  of  cases 
wherein  the  court  might  say  they  are  of  pub- 
lic interest,  although  the  Atty-Gen.  had  denied 
that  quality;  and  so  no  proceedings  be  had. 
The  State  is  estopped  by  the  act  of  its  officer, 
from  insisting  that  it  is  a  case  of  public  inter- 
est, and  declining  to  proceed  on  that  ground. 
The  contrary  position  would  assume  that  the 
Atty  Gen.  had  not  done  his  duty;  that  he 
ought  to  have  proceeded,  even  without  secur- 
ity, which  cannot  be  used  as  an  argument  that 
he  shall  not  proceed  at  all.  This  rule  was 
complained  of  on  the  argument,  as  a  severe 
one;  but  I  cannot  feel  that  a  corporation  should, 
generally,  be  further  beyond  the  reach  of 
prosecution  for  its  offenses,  of  whatever  char- 
acter, than  a  natural  person.  As  the  statute 
stood  on  the  first  revisal,  it  brought  both  upon 
nearly  the  same  level.  It  first  went  consider- 
ably beyond  the  Statute  of  1825,  Statutes  of 
that  year,  p.  450,  sec.  7,  in  its  enumeration  of 
corporate  offenses;  and  then  made  it  the  duty 
of  the  Atty-Gen.  to  prosecute  all  such  offenses 
at  the  expense  of  the  State,  whenever  he  had 
good  reason  to  believe  that  they  could  be  es- 
tablished by  proof.  Vide  2  R.  S.,  583,  1st  ed., 
sec.  39.  This  was  altered  the  very  next  year, 
Stat.,  1830,  p.  400,  sec.  53,  which  required  him 
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to  be  governed  by  considerations  of  public  in- 
t.Mcst,  when  acting  on  State  expense;  but,  in 
other  cases,  still  to  proceed  as  before,  upon  in- 
dividual security.  That  is  the  law  as  it  stands 
in  the  2  R.  8.,  488,  2d  ed.,  sec.  39.  There  can  j 
be  no  doubt  that  the  amendment  intended  to  | 
divide  between  State  and  individual  expense, 
the  whole  that  before  rested  on  the  former. 
The  last  statute  mitigated  the  first,  by  discour- 
aging prosecutions  against  corporations  for 
certain  offenses,  a  thing  which  has  hardly  ever 
been  done  in  respect  to  natural  persons.  So 
far,  I  think,  corporations  have  not  any  reason 
to  complain. 

247*]  *I  agree,  however,  with  the  counsel 
for  the  Kingston  and  Middletown  Turnpike 
Co.,  that  there  may  sometimes  be  abuses,  such 
as  multiplying  points  in  a  prosecution  to  a 
vexatious  extent.  Whether  that  case  be  an 
instance,  it  is  impossible  to  say;  because  all  the 
points  may  be  true,  and  may  have  been  al- 
lowed on  motion;  they  are  exceedingly  numer- 
ous, especially  when  we  add  to  the  number  of 
replications  (30  in  all)  that,  as  to  several  of 
them,  each  contains  within  itself  as  many 
points  as  there  are  replications  in  the  cause. 
Every  inch  of  the  road  seems  to  be  assailed  on 
almost  every  ground  that  could  be  thought  of; 
and  one  of  the  replications  which  goes  on  the 
claim  of  excessive  tolls  is,  I  have  no  doubt,  un- 
necessarily prolix  and  diversified.  It  is  entire- 
ly clear,  however,  that  the  court  may,  either 
by  rule  on  granting  leave,  or  on  motion  by  the 
defendant  at  any  time  before  trial,  restrain  the 
replications  to  such  particular  matters  as  are 
not  only  pertinent  but  shown  to  be  true.  We 
have  the  same  control  over  this  class  of  plead- 
ing as  any  other;  and  it  does  not  follow  that 
because  a  relator  may  desire  that  a  violation  of 
all  the  requisitions  of  the  Turnpike  Act  shall 
be  stated  in  the  replications,  he  may  retain  the 
whole  on  the  record.  Corrections  of  such 
abuses  are  not  unknown  even  to  the  old  meth- 
od by  writ.  Lilly,  Abr.,  Quo  Warranto,  B. 
The  author  there  states  this  case  as  having  oc- 
curred in  22  Car.  in  B.  R.  "  A  quo  warranto 
was  brought  for  vexation  on  forty  eight  points; 
and  the  court  being  moved  in  it,  did  order  that 
the  prosecutor  should  waive  that  quo  warranto 
and  should  bring  a  new  one,  and  therein  insist 
only  on  three  points,  but  that  he  might  pro- 
ceed to  trial  upon  his  new  quo  warranto  in 
such  time  as  he  might  have  done  upon  the  old, 
to  the  end  that  he  might  not  be  delayed  in  his 
proceedings  by  bringing  of  the  new  quo  war- 
ranto." It  was,  doubtless,  a  series  of  such  cases 
as  this  that  produced,  in  the  course  of  a  few 
years  after,  the  Statute  of  9  Anne,  ch.  20, 
placing  the  allowance  of  informations  con- 
cerning offices  under  the  preliminary  supervis- 
ion of  the  court.  Vide  Bac.  Abr.  Informa- 
tions, D.  Our  statute,  as  to  requiring  leave 
of  the  court,  is  much  more  extensive;  itreach- 
248*]  es  nearly  all  cases  in  which  the  infor- 
mation lies;  and  I  was  surprised  on  the  argu- 
ment to  hear  counsel  say  that  the  moment  this 
court  allows  an  information  to  be  launched, 
we  lose  all  control  over  the  pleadings;  so  much 
so,  that  the  relator  may  make  as  many  points 
as  he  pleases  in  his  replications.  That  cannot 
be  so.  It  would  work  a  complete  evasion  of 
the  statute;  and,  for  one,  I  have  no  hesitation 
in  saying  that  the  court  or  judge  who  allows 
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the  information  may  impose  express  restrict- 
ions; and,  if  that  be  not  done,  it  would  he  Un- 
duly of  the  court,  on  motion,  t<>  strike  out 
every  matter  in  the  replications  which  was  not 
allowed,  or  at  least  presented,  as  the  ground  of 
motion  for  leave.  While  it  is  due  to  the  pub- 
lic that  every  facility  should  be  extended  for 
correcting  the  real  and  substantial  abuses  of 
corporations;  it  is,  but  just  to  the  latter,  that 
they  should  know  in  due  season  wherein  they 
are  to  be  assailed;  that  the  issue  should  be  as 
direct  and  simple  as  may  be;  and  above  all, 
after  the  ground  is  taken  before  the  court,  that 
the  relator  should  not  be  allowed  to  run  off 
upon  matter  which  even  he  thought  trivial  or 
obsolete,  when  he  came  for  leave.  There  is 
no  need  of  going  back  to  a  new  original,  wheth- 
er writ  or  information,  as  was  done  in  Charles' 
reign.  This  court  will,  on  motion,  strike  out 
all  replications  which  make  such  points  as 
were  not  originally  taken.  I  entirely  agree 
that  without  such  a  power,  the  information 
may,  in  some  cases,  be  unreasonably  oppress- 
ive. It  is  not  like  an  indictment  or  informa- 
tion against  an  individual,  generally  in  its  own 
nature  confined  to  a  single  offense.  Taking 
the  replications  now  in  question  as  a  specimen, 
indeed  looking  at  the  theory  of  the  proceeding, 
it  may  be  made  the  means  of  scrutiny  into  nu- 
merous, minute  and  unimportant  flaws  for  a 
long  series  of  years.  True,  the  onus  probandi, 
for  the  purpose  of  impeaching  the  corporate 
title,  lies  upon  the  Atty  Gen.;  but  in  trying  H 
great  number  of  issues  arising  upon  replica- 
tions interposed  without  stint,  and  under  the 
maxim  nullumtempm occur rit  reipublieajor  the 
Statute  of  Limitations  does  not  extend  to  the 
case,  2  R.  8..  221,  3d  ed.,  sec.  1;  it  is  by  no 
means  improbable  that  the  evidence  of  many 
real  answers  to  prima  facie  grounds  thus  fished 
up  may  have  been  lost  through  time  and  acci- 
dent, or  forgotten  by  the  defendants. 

*I  have  before  shown  that  the  case  [*24O 
immediately  before  us  does  not  come  within 
the  39th  section;  and  the  same  thing  is  true  of 
other  corporate  offenses,  which  yet  I  appre- 
hend, form  a  complete  ground  of  forfeiture. 
The  statute  goes  to  non-users,  but  many  non- 
feasances  do  not  amount  to  non  users.  The 
statute  does  not,  in  its  terms,  reach  negligences 
unless  they  have  the  quality  of  being  within 
the  first  subdivision,  viz.:  offenses  against 
some  provisions  of  the  Act  or  Acts  creating, 
altering  or  renewing  the  charter.  I  have  al- 
ready noticed  that,  after  a  road  has  been  ap- 
proved and  certified  bv  the  state  commission- 
ers, the  Turnpike  Act  does  not,  and  cannot,  in 
the  nature  of  things,  require  the  continuance 
of  any  specific  state  of  repair.  By  neglect  it 
may  fall  below  a  condition  of  reasonable  re- 
pair; it  may  become  a  nuisance,  and  whether 
the  gates  he  thrown  open  by  law  or  not,  such 
a  condition  may  well  be  insisted  on  as  a  cause 
of  forfeiture;  yet  here  is  no  offense  against  an 
express  provision  of  the  organic  law.  The  neg- 
ligences relate  to  the  general  duty  of  the  cor- 
poration— thus  it  may  be  with  a  railroad  cor- 
poration, a  canal  corporation,  etc.  Acts  of 
non-feasance  might,  on  similar  principles,  be 
interposed  as  cause  of  forfeiture  against  corpo- 
rations for  manufacturing,  or  even  for  literary 
or  religious  purposes;  and  I  do  not  admit  that 
because,  in  any  of  these  case,  other  remedies 
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exist,  therefore  the  public  information  will  not 
lie.  That  inspectors  may  throw  open  turnpike 
gates,  is  no  argument  against  forfeiture  for  a 
state  of  non-repair;  the  application  to  them  is 
but  a  cumulative  remedy,  ordinarily  adopted 
to  be  sure,  because  summary,  cheap,  and  gen- 
erally efficacious;  but  the  statute  does  not  for- 
bid the  remedy  by  information,  any  more  than 
the  statute  giving  a  summary  remedy  to  the 
landlord  against  his  tenant  may  be  said  to  in- 
hibit the  action  of  ejectment. 

Viewing  the  state  of  repair  as  resting  on  the 
general  duty  of  the  Co.,  I  have  already  noticed 
wherein  the  7th  and  8th  replications  are  de- 
fective. They  do  not  show  that  the  Co.  have 
fallen  short  of  that  duty.  But  in  the  later  ar- 
guments it  has  been  strenously  insisted,  that 
admitting  a  single  act  of  abuse,  or  a  single 
omission  or  non-feasance,  or  a  general  state  of 
non-repair,  to  be  a  cause  of  forfeiture,  such  a 
25O*]  ^consequence  does  not  necessarily  fol- 
low; that  the  act,  omission  or  event  must  be 
owing  to  some  fault  of  the  Corporation,  and 
hence  the  replications  should  affix  a  quality  to 
them,  by  averring  that,  at  least,  they  were 
willful  or  negligent.  I  have  already  taken 
some  notice  of  this  question.  The  replications 
are,  in  this  respect,  altogether  silent.  It  is  re- 
markable that  they  do  not  contain  averments 
even  of  such  negligence  as  would  be  necessary 
to  subject  the  Corporation  in  a  civil  action  for 
individual  mischief  arising  from  non  repair. 
In  2  Chit.  PI.,  780,  Am.  ed.,  1828,  the  aver- 
ment by  the  plaintiff  against  an  individual 
bound  to  repair  is,  that  he  willfully  and  unjust- 
ly omitted  to  do  so.  Formal  words,  such  as 
m  et  armis  and  contra  pacem,  can  in  no  case, 
perhaps,  be  insisted  on.  Such  words  may  not 
be  predicable  of  a  Corporation,  even  when  it 
has  been  guilty  of  usurpation  or  other  misfea- 
sance; and  they  are  never  introduced  in  charg- 
ing mere  non-feasance  against  individuals,  un- 
less it  be  contrary  to  some  statute.  Earl  of 
Shrewsbury's  case,  9  Rep.,  50.  The  informa- 
tion is  generally  in  nature  of  a  mere  civil  suit, 
and  the  Statute  of  Amendments  and  Jeofails  is 
applicable  to  all  proceedings  under  it.  2R.  S., 
845,  2d  ed.,  sec  10.  Yet  it  is  occasionally  vin- 
dictive in  its  character,  and  may  be  followed  by 
criminal  punishment.  Id. ,  485,  sec.  48.  In  some 
cases  of  non-feasance,  even  of  a  criminal  char- 
acter, I  perceive  that  no  qualifying  words  are 
used  in  the  indictment.  In  Mr.  Chitty's  prece- 
dents of  indictments  for  nuisances  arising  from 
non-repair,  the  duty  to  repair  and  ruinous  con- 
dition of  the  way,  bridge,  etc.,  are  simply 
mentioned  in  general,  without  the  imputation 
even  of  neglect.  Vide  3  Chit.  Cr.  L.,  Am.  ed., 
1836,  pp.  576-588.  At  page  586  is  such  an  in- 
dictment against  a  Corporation  bound  to  re- 
pair by  reason  of  tolls.  But  the  concluding  in- 
dictments, which  are  against  scavengers  and 
rakers  for  not  clearing  the  streets,  pp.  587,  588, 
impute  neglect.  The  form  of  indictments  in 
this  respect  does  not  seem  to  be  settled,  though 
it  is  settled  that  particular  defects  cannot  be 
relied  on.  The  indictment  must  aver  that  the 
road  is  in  bad  repair  generally.  Id.,  570  a. 
Perhaps  from  such  a  state,  neglect  is  necessa- 
rily implied;  but  as  a  general  rule,  I  should 
25 1*J  suppose  *that  an  information  or  indict- 
ment ought,  at  least,  to  comprise  so  much  as 
would  be  necessary  to  ground  an  action  at  the 
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suit  of  an  individual.  The  law  is  certainly 
very  strict  where  the  duty  is  absolute  and  con- 
cerns the  public.  It  is  said  in  The  Earl  of 
Shrewsbury's  case,  9  Rep.,  50,  that  where  an  of- 
fice of  a  liberty  or  franchise  concerns  the  Com- 
monwealth, and  the  officer  is  bound  to  attend 
without  request,  the  simple  act  of  non-attend- 
ance is  aground  of  forfeiture.  But  Mr.  Chitty's 
precedents  of  indictments  for  acts  of  negli- 
gence by  ministerial  officers  all  contain  quali- 
fying words;  such  as  "  unlawfully,  obstinate- 
ly, contemptuously,"  etc.,  or  "not  regarding 
the  duty  of  his  said  office,  nor  the  laws  of  this 
realm,"  etc.  2  Chit.  Cr.  L.,  254,  etseq.,  Am. 
ed.,  1826.  The  case  of  The  City  of  London  fur- 
nishes no  precedent  for  a  charge  of  non  user 
or  non-feasance;  but  in  setting  forth  the  mis- 
feasance or  abuser  by  usurpation  in  taking 
toll,  it  was  averred  by  the  replication  to  have 
been  done,  for  the  private  gain  and  profit  of 
the  corporation,  against  the  trust  in  a  body  cor- 
porate reposed,  and  on  the  assumption  of  an 
unlawful  and  unjust  authority,  etc.  3  Harg. 
St.  Tr.,  546. 

In  the  cause  under  immediate  examination, 
the  7th  replication  says  (and  I  am  now  suppos- 
ing that  the  ground  taken  might  in  one  view 
be  sufficient):  "You  have  not,  during  all  or 
any  of  the  time  mentioned  in  the  information, 
kept  good  the  original  bedding  of  the  road;  " 
and  the  8th:  "  You  have  not,  during  all  or  any 
part  of  that  time,  kept  good  the  original  fac- 
ing." The  time  mentioned  is  five  years  next 
before  the  filing  of  the  information,  viz. :  Mar. 
20,  1838.  The  replications  relate  to  the  whole 
line  and  the  whole  required  width  of  the  im- 
provements; and  should  it  appear,  on  an  is- 
sue joined,  that  this  Co.  had  failed  in  the 
course  of  the  whole  five  years  in  any  part  of 
the  whole  length  or  breadth  of  the  road,  to 
maintain  an  exact  mathematical  conformity 
with  the  directions  which  governed  in  its  orig- 
inal formation,  though  the  failure  arose  from 
inevitable  accident,  this  might  be  claimed  to 
work  a  forfeiture  of  their  charter.  A  deep 
wagon-rut,  at  any  season  of  the  year,  for  aught 
I  see,  would,  on  the  principle  taken,  work  a 
total  disfranchisement.  It  seems  to  me  that 
where  a  single  act  or  omission  *is  re-  [*252 
lied  on,  it  should  be  characterized  in  pleading 
as  willful  or  negligent,  though  a  state  of  things 
may  certainly  exist  where  that  is  not  necessary. 
The  ground  may  be  taken  that  the  exertions 
of  the  Corporation  are  paralyzed  by  the  dilapi- 
dated state  of  its  affairs,  or  some  other  cause. 
In  the  last  case,  its  dissolution  is  the  conse- 
quence of  such  a  disease  as  deranges  and  ar- 
rests the  vital  functions.  In  the  former  it  is 
obnoxious  to  the  sentence  of  civil  death,  as  for 
some  guilty  act  or  neglect.  It  is  not  necessary 
to  say  that  complaint  of  general  non  repair, 
amounting  to  a  nuisance,  need  aver  neglect  or 
any  sort  of  mala  fides;  but  I  cannot  hesitate  to 
deny  that  a  specific  act  of  non-feasance,  not 
charged  as  having  been  committed  negligently, 
nor  as  carrying  mischievous  consequences  to 
any  human  being,  nor  with  a  tendency  to 
work  such  consequences,  nor  with  being  con- 
trary to  any  requisition  of  the  Co's.  charter, 
shall  be  received  to  work  its  forfeiture.  If  I 
am  mistaken  in  supposing  that  the  7th  and  8th 
replications  are  so  strict  as  to  insist  on  any 
single  act  or  neglect,  still  I  am  of  opinion  that 
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they  do  not  show  a  state  of  things  at  any  time 
during  the  five  years  which  can  be  allowed  as 
a  ground  for  dissolving  the  corporation.  Con- 
fined as  they  are  to  a  lime  subsequent  to  the 
Governor's  license,  it  is  necessary,  in  my  opin- 
ion, that  they  should  at  least  show  the  road 
was  at  some  time  and  at  some  place  suffered  to 
be  out  of  repair  contrary  to  the  duty  of  the  Co. 

To  recapitulate:  I  am  of  opinion  that  the  5th 
and  6th  replications,  so  far  as  they  relate  to  the 
original  construction  of  the  road,  allege  causes 
of  forfeiture  sufficient  in  themselves,  but  that 
the  State  is  estopped  to  make  such  allegatior  s 
by  the  award  of  the  commissioners  and  licens. 
of  the  Governor.  They  cannot  be  sustained, 
on  the  ground  that  they  also  take  in  some  of 
the  time  subsequent  to  the  license  being  given. 
I  am  of  opinion  that  the  7th  and  8th  replica- 
tions are  bad,  as  not  stating  any  sufficient 
ground  of  forfeiture  or  dissolution  subsequent 
to  the  time  of  the  license  being  given.  Though 
I  agree  that  any  willful  or  negligent  violation 
of  a  corporate  trust,  such  as  taking  excessive 
toll,  or  suffering  a  turnpike  road  to  fall  into  a 
253*]  *stateof  bad  repair  contrary  to  the  duty 
of  the  Corporation,  or  any  single  omission 
amounting  to  a  breach  of  trust,  would  be  ad- 
equate cause  of  forfeiture.  I  am  of  opin 
ion  that  the  10th  replication  is  bad,  if  for  no 
other  reason,  yet  because  it  does  not  show  that 
any  part  of  the  road  was  so  circumstanced  as 
to  require  a  fender  or  railing,  the  want  of 
which  alone  is  assigned  as  a  cause  of  forfeit- 
ure. Circumstances  requiring  this  mode  of  se- 
curity for  travelers  should  be  stated,  before  it 
can  be  seen  that  the  duty  to  adopt  it  devolved 
on  the  Co. ;  and  it  seems  to  me  also,  that  the 
particular  part  or  parts  of  the  road  where  the 
duty  arose  and  was  neglected  should  have  been 
stated.  This  replication  is  moreover  obnox- 
ious to  the  same  objections  which  lie  against 
the  others.  The  defect  cannot  be  predicated 
of  a  time  anterior  to  the  award  and  license;  and 
after  that,  the  question  is  rather  one  of  general 
repair,  than  whether  the  fender  or  railing  has 
at  all  times  been  of  a  particular  height,  etc. 

In  the  course  of  my  remarks,  it  will  be  per- 
ceived that  I  have  examined  some  questions 
not  directly  raised  in  this  particular  cause,  and 
perhaps  not  either  in  People  v.  Hillsdale  and 
Chatham  Turnpike  Co.,  or  Same  v.  Kingston 
and  Middletown  Turnpike  Co.  The  latter  causes 
were  argued  while  the  present  one  was  under 
advisement ;  and  we  readily  acceded  to  the  re- 
quest of  the  counsel  in  the  first  and  the  last 
argument,  to  hold  both  under  consideration 
until  the  replications  in  each  could  be  exam- 
ined in  the  light  of  both  arguments.  With 
these  we  connected  the  intermediate  cause,  as 
presenting  questions  of  a  kindred  character. 
My  object  has,  accordingly,  been  now  to  state 
such  considerations  as  I  thought  were  called 
for  by  the  points,  or  the  course  of  the  argu- 
ments bearing  upon  them  in  all  three  of  the 
cases  mentioned.  In  the  course  of  my  remarks 
now,  therefore,  I  mean  to  be  understood  as 
having  stated  the  prominent  reasons  upon 
which  my  own  opinion  will  be  governed,  not 
only  in  this,  but  the  other  two  cases. 

My  conclusion  in  this  case  is,  that  judgment 
should  be  rendered  against  the  people  on  all 
the  demurrers. 
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*The  Chief  Justice  and  Bronson,  «/.,  [*254 
concurred  as  to  the  7th,  8th  and  10th  replica- 
tions, but  they  were  of  opinion  that  the  license 
does  not  conclude  the  people  on  this  proceed- 
ing, for  the  reasons  assigned  by  the  Chief  Jus 
(ice  in  People  v.  Kingston  and  Middletown  Turn- 
pike Co.,  and  consequently  that  the  5th  and  6th 
replications  are  good.  The  result  is  judgment 
on  demurrer  for  the  people  on  the  5th  and  6t?i 
replications,  and  for  the  defendants  on  the  7th, 
8th  and  10th  replications. 

Corporation— Forfeiture  of  franchises.  Cited  in— 
53  Wend  ,213;  47  N.  Y.,  594,  595:  2  Keyes.  330;  28 
Hun,  554;  3  Abb.  App.  Dec.,  585:  36  Wis..  497 ;  4."> 
Vis.,  690;  73  111.,  549 :  35  Mich.,  404. 

Quo  warranto—  When  u-ili  lie— Pleading.  Cited  in 
-23  Wend.,  257 :  27  N.  Y.,  84 ;  80  N.  Y..  124 ;  9  Barb., 
175 ;  27  Barb.,  452 ;  103  Mass.,  139, 140. 

Inspector  of  ejection— la  a  ministerial  officer.  Cited 
in-3  Hill,  47 :  27  N.  Y.,  65 ;  30  Barb.,  596. 

Also  cited  in-2  Hill,  136. 


THE  PEOPLE 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  HILLSDALE  AND 
CHATHAM  TURNPIKE  ROAD. 

Turnpike  Co.  Bound  to  Maintain  Necessary 
Bridges,  though  not  Mentioned  in  Act  of  In- 
corporation—  Where  Bridge  i*  Carried  Away 
it  must  be  Rebuilt  within  Reasonable  Time — 
Forfeiture  at  Common  IMW — Statute — Judg- 
ment of  Ouster  must  be  Obtained — Remedies — 
Quo  Warranto — Willful  Neglect — Judy int  nt 
on  Special  Verdict — Jury. 

A  turnpike  company  are  bound  to  erect  and  keep 
in  repair  bridges  across  streams,  if  they  be  necessary 
to  render  the  road  passable,  although  the  Act  in- 
corporating: the  company  be  silent  upon  the  subject 
of  bridges. 

If  a  bridge  be  carried  away  by  a  sudden  flood,  the 
company  must  rebuild  it  within  a  reasonable  time, 
or  they  will  forfeit  their  charter  at  common  law. 
,  So,  if  in  consequence  of  the  destruction  of  the 
bridge  the  road  be  rendered  impassable  and  the 
business  of  the  company  be  thereby  suspended  for 
the  period  of  one  year,  the  company  is  declared  by 
statute  to  have  forfeited  its  charter ;  but  still  a  legal 
course  of  proceedings  must  be  instituted  to  obtain 
judgment  of  ouster. 

Where  a  road  is  rendered  impassable  by  a  sudden 
flood,  or  other  irresistible  cause,  and  the  injury 
thereby  done  to  it  is  alleged  in  the  replication,  as 
ground  of  forfeiture,  the  defendants,  if  they  have 
an  excuse,  must  rejoin  setting  forth  the  cause  of 
the  injury :  and  then  the  jury  will  be  bound  to  pass 
upon  the  facts. 

Where  a  turnpike  road  is  out  of  repair,  the  public 
are  not  limited  to  the  remedy  of  having  the  gates 
thrown  open ;  but  may  proceed  by  information. 

It  seems  that  where  a  single  act  of  non-feasance, 
as  to  the  repair  of  a  road,  is  relied  upon  as  cause  of 
forfeiture,  the  Attorney-General  is  bound  to  aver 
and  prove  willful  neglect :  otherwise  in  respect  to  a 
general  state  of  non-repair. 

To  warrant  a  judgment  upon  a  special  verdict,  all 
the  essential  facts,  and  not  merely  the  evidence  of 
the  facts,  must  be  found  by  the  jury. 

Citations— Laws  1825.  p.  450.  sec.  6:  1  R.  8.,  588,589, 
604,  605,  sec.  4,  2d  ed. :  9  Wend..  382,  645,  654 ;  13  La.. 
497.  504 ;  19  Johns.,  456.  473  ;  23  Wend..  193, 222 ;  6  Cow., 
196,  211 ;  11  Wh.,  415 ;  2  R.  8.,  483,  sec.  39,  sub.  1. 2d  ed. 

"INFORMATION  in  the  nature  of  a  quo  war- 
JL  ranto.  In  July  Term,  1837,  the  Attorney- 
General  filed  an  information  in  this  case  charg- 


NOTE.— Corporations—  Quo  warranto  against,  for 

urping  a  public  franchise.  See  People  v.  Utica  Ins. 

Co.,  15  Johns.,  358,  note:  People  v.  Tibbitts,  15  John., 

358,  note.    See.  also,  People  v.  B.  &  R.  Turnpike  Co.,. 

ante,  p.  222,  note. 
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ing  the  Company  with  usurping  the  liberties 
and  privileges  of  a  turnpike  company  :  to  con- 
struct a  road,  erect  turnpikes  thereon,  and  col- 
255*]  lect  tolls  from  passengers.  The  *de- 
fendants  pleaded  an  Act  of  the  Legislature 
passed  Apr.  2,  1805,  incorporating  them  as  a 
Turnpike  Company  by  the  name  now  used  by 
them,  conferring  upon  them  the  privilege  of 
constructing  a  road  between  certain  points  of 
territory,  and  upon  the  same  being  completed 
and  approved  and  a  license  obtained  from  the 
Governor  of  the  State,  to  erect  gates  thereon 
and  collect  tolls  from  travelers.  They  then  al- 
lege that  they  completed  the  road  ;  that  it  was 
viewed  by  commissioners  and  approved  by 
them,  and  that  a  license  was  obtained  from 
the  Governor,  etc.  To  this  plea  the  Attorney- 
General  interposed  six  replications,  specifying 
various  defects  in  the  original  construction  of 
the  road,  and  that  such  defects  still  continued 
to  exist ;  he  also  put  in  a  7th  replication  in 
these  words  :  "And  the  said  Attorney- General 
for  the  said  people,  further  saith,  that  the  said 
The  President,  Directors  and  Company  of  the 
Hillsdale  and  Chatham  Turnpike  Road  have 
not  done  or  performed  all  those  acts,  duties  or 
things,  or  any  of  them,  which  were  required 
of  them  in  and  by  the  said  Act  of  incorpora- 
tion set  forth  in  their  said  plea  and  the  several 
Acts  amendatory  thereof,  either  in  working, 
making,  constructing,  completing,  finishing, 
or  keeping  in  repair  the  said  turnpike  road, 
and  this,  etc.,  wherefore,  etc."  To  the  7th 
replication,  the  defendants  rejoined  in  terms 
as  general  as  the  replication  that  they  had  per- 
formed, etc. ,  concluding  to  the  country.  Issues 
of  fact  were  also  joined  upon  the  other  repli- 
cations, and  the  cause  was  brought  to  trial. 
A  special  verdict  was  found,  in  which,  among 
other  things,  the  jury  say  :  "That  the  bridges 
on  said  road  are  not  and  have  not  been  built 
and  kept  up  by  the  said  President,  Directors 
and  Company  according  to  law ;  but  on  the 
contrary,  the  bridge  on  said  road  at  Chatham 
Four  Corners  was  carried  away  by  a  freshet 
in  March,  1836,  and  not  rebuilt  until  the  month 
of  June,  1837;  and  that  the  bridge  on  said  road 
in  Chatham,  near  J.  J.  Van  Valkenburgh's 
house,  and  the  bridge  on  said  road  in  Auster- 
litz,  were  also  carried  away  by  a  freshet  at  the 
same  time  and  permitted  to  remain  in  that  sit- 
uation for  more  than  one  year."  (Also)  "  That 
said  road  was  impassable  by  the  destruction  of 
the  bridges,  and  remained  so  for  more  than 
256*  J  *the  space  of  one  year,  and  the  gates 
of  said  road  were  raised  for  the  same  length 

of  time  from  the day  of ,  1836, 

to  the  day  of  ,  1837."  (Also) 

"That  two  persons  were  elected  directors  of 
said  Company  and  acted  as  such  on,  etc.,  who 
were  not  at  the  time  of  their  election  or  during 
their  term  of  office  stockholders." 

The  facts  found  by  the  jury  as  above  stated, 
were  all  found  under  the  7th  replication,  the 
other  replications  having  no  reference  to  those 
facts;  and  as  the  above  finding  only  is  passed 
upon  by  the  court,  the  verdict  of  the  jury  upon 
the  other  issue  is  not  stated. 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  people. 

Mr.  A.  P.  Holdridge,  for  defendants. 

By  the  Court,  Cowen,  J.  The  sufficiency 
of  the  pleadings  in  this  case  have  not  been 
WEND.  23. 


questioned.  The  7th  replication,  under  which 
the  special  verdict  was  found,  is  too  general 
to  be  maintained  for  any  purpose,  though  this 
objection  might  be  answered  by  showing  sub- 
stantial defects  in  the  plea.  I  make  the  re- 
mark in  order  to  avoid  such  a  replication  be- 
ing drawn  into  precedent;  not  to  raise  a  point 
which  the  parties  have  doubtless  waived  by 
mutual  consent,  for  the  purpose  of  reaching 
the  merits.  This  they  had  a  right  to  do.  The 
arguments  of  counsel  thus  having  been  confined 
entirely  to  the  special  verdict,  I  have  accord- 
ingly considered  that  only  as  presented  for  our 
examination.  The  better  opinion,  perhaps,  is, 
that  a  destruction  of  bridges  which,  by  not  be- 
ing restored,  leaves  the  road  impassable  for 
any  considerable  length  of  time,  presents  such 
a  state  of  non-repair  as  would  work  a  forfeit- 
ure at  common  law.  The  road  thus  becomes 
and  continues  to  be  a  public  nuisance.  The 
verdict  finds  that  it  was  permitted  to  want  a 
degree  of  repair  which  every  turnpike  com- 
pany undertakes  and  is  bound  by  law  to  bestow 
as  the  consideration  of  their  right  to  tolls  and 
other  franchises.  But  whether  that  be  so  or 
not,  it  is  impossible  to  avoid  seeing  on  this 
finding,  that  the  ordinary  business  of  the  Cor- 
poration must  have  continued  *in  a  [*257 
state  of  suspense  for  a  year  or  more.  We  have 
had  a  statute  ever  since  Apr. ,  1825,  which  pro- 
vides that  "Whenever  any  incorporated  com- 
pany shall,  for  one  year,  have  suspended 
the  ordinary  business  of  such  incorporation, 
such  company  shall  thereby  be  deemed  and  ad- 
judged to  have  surrendered  the  rights  privi- 
leges and  franchises  granted  by  any  Act  of  in- 
corporation, and  shall  be  deemed  to  be  dis- 
solved." Act  of  1825,  Sess.  L.,  450,  sec.  6;  1 
R.  S.,  604,  505,  sec.  4,  2d  ed.  That  is  to  say, 
an  information  may  be  filed,  and  pursued  to 
judgment  of  dissolution;  not  that  the  corpora- 
tion shall  be  deemed  at  an  end  without  such 
proceeding.  Bk.  v.  Johnson,  8  Wend.,  645,  554; 
vide  9  Id.,  382;  Atchafalaya  Bk.  v.  Dawson, 
13  La.,  497,  504.  Both  these  cases  cite  and  ex- 
plain Slee  v.  Bloom,  19  Johns.,  456,  473.  The 
finding  of  the  jury  brings  the  Co.  within  the 
very  words  of  the  Act.  This,  according  to  the 
case  cited  from  13  La.,  would  not  of  itself  de- 
stroy the  existence  of  the  Corporation,  even  if 
it  had  declared  the  suspension  to  be  ipso  facto- 
a  dissolution,  but  would  only  be  understood 
as  furnishing  a  substantive  ground  for  a  judi- 
cial proceeding.  Indeed,  it  was  not  even  ques- 
tioned by  the  defendant's  counsel,  that,  if  a 
suspension  were  found,  within  the  words  of 
the  Act,  and  the  ground  of  forfeiture  so  fur- 
nished were  not  done  away  by  the  circum- 
stance of  there  being  other  remedies,  or  by 
some  matter  in  excuse,  or  in  bar,  judgment 
must  pass  against  them. 

It  is  accordingly  insisted  for  the  defendants, 
that  the  public  were  furnished  by  law  with 
other  remedies  besides  this  information,  such 
as  opening  the  gates,  which  it  seems  was  in 
this  case  actually  done,  or  an  action,  etc.  The 
value  of  this  objection,  I  had  occasion  to  con- 
sider in  People  v.  Directors  of  the  Bristol  and 
Rensselaermlle  Co.,  ante,  222.  I  am  entirely 
satisfied  it  could  form  no  bar  to  this  proceed- 
ing, even  admitting,  what  does  not  appear, 
that  the  gates  were  opened  under  the  judicial 
order  of  an  inspector  of  turnpikes,  pursuant  to 
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the  statute.  1  R.  8..  588,  589,  2d  ed.  Such  a 
step,  if  noticeable  at  all.  would  operate  rather 
Uf>8*]  *to  ascertain  and  strengthen  the  c.-ixc 
against  the  Co.,  than  as  furnishing  matter  of 
defense. 

But  it  is  said  non  constat  that  the  road  may 
not  have  been  in  fact  repaired  and  under  full 
operation  previous  to  the  commencement  of 
tliis  suit,  which  it  is  supposed,  on  the  authori- 
ty of  People  v.  Bk.,  6  Cow.,  196,  211,  would  be 
a  bar.  But  I  do  not  understand  that  case  as 
laying  down  any  such  thing  by  way  of  gener- 
al position.  Such  a  doctrine  would,  I  appre- 
hend, be  entirely  without  precedent.  When 
a  cause  of  forfeiture  has  once  arisen,  whether 
from  non-feasance  or  otherwise,  no  case  nor 
dictum  can  be  found  that  it  shall  be  legally 
atoned  for  by  subsequent  good  behavior.  The 
authority  cited  turned  upon  the  construction 
of  a  statute  providing  for  the  particular  case 
of  the  Niagara  Bank  stopping  payment.  The 
argument  goes  to  prove  that  acorporation  may 
practice  all  manner  of  abuse  by  commission 
or  omission,  if  it  be  careful  to  stop  before  the 
Atty  Gen.  can  be  informed  and  institute  a 
prosecution. 

It  is  said  the  defendants  may  be  entirely 
without  fault ;  that  the  bridges  may  have 
been  carried  off  by  inevitable  accident,  and 
that,  to  warrant  a  forfeiture,  the  jury  should 
have  found  neglect.  That  is  a  question  I  also 
examined  in  People  v.  Bristol  and  Rensselaer- 
vitte  Co.  I  there  inclined  to  think  the  finding 
of  neglect  would  be  material,  as  to  a  single  act 
of  non-feasance,  though  I  thought  it  quite 
doubtful  whether  so  much  were  necessary, 
even  at  common  law,  in  respect  to  a  general 
state  of  non-repair.  But  the  case  before  us 
is  made  a  cause  of  forfeiture  by  statute.  If  the 
bad  repair  was  occasioned  by  a  flood  or  any 
irresistible  cause,  it  lay,  I  think,  with  the  de- 
fendants to  show  that  fact.  Beside,  the  jury 
find  that  the  road  was  permitted  to  remain  out 
of  repair;  by  whom  ?  By  everybody,  includ- 
ing the  Co.  The  permitting  this  so  long  as  a 
year  or  more,  shows  that  they  did  not  fulfill 
the  trust  confided  to  them  by  the  public.  We 
are  told  the  statute  of  incorporation  says  noth- 
ing about  the  bridges.  This  omission  may  in- 
deed take  the  case  out  of  the  first  subdivision 
of  sec.  39  of  2  R.  S.,  483,  2d  ed.  But  the 
259*]  bridges  are  an  essential  part  of  *the. 
road.  It  appears  by  the  verdict,  to  be  impass- 
able without  them.  To  keep  them  in  repair, 
therefore,  was  a  part  of  the  defendants'  gener- 
al duty,  a  violation  of  which  works  a  forfeit 
ure  at  common  law  ;  and,  continued  for  a 
year,  so  as  to  interrupt  the  ordinary  business 
of  the  company,  it  is  beside  made  a  specific 
ground  of  forfeiture  by  another  statute,  which 
1  have  cited,  and  endeavored  to  explain. 

I  agree  that,  f>  warrant  judgment  on  a  spe 
cial  verdict  all  the  essential  facts,  not  merely 
evidence  of  facts,  should  be  found  by  the  jury 
according  to  the  case  cited  of  Barnes  v.  Will 
ia//m,  11  Wh.,  415.  I  think  they  have  been 
so  found  in  this  case,  upon  the  head  of  non- 
repair and  suspension  of  business.  The  case 
in  Wheaton  was  directed  by  counsel  particu- 
larly, to  another  branch  of  the  special  verdict: 
that  which  respects  an  irregularity  in  the  elec- 
tion of  directors,  which  is  very  imperfectly 
stated  ;  but  I  do  not  go  upon  that. 


It  Is  true,  as  I  thought  in  People  v.  Bristol 
and  Rensselaerville  Turnpike  Co.,  that  the 
award  of  the  commissioners  and  Governor's 
license  are  conclusive  as  to  the  construction 
ot  the  road,  up  to  (he  time  of  the  award.  But 
its  ill  condition  is  found  to  have  existed  many 
years  since  the  license  was  granted.  I  do  not 
regard  the  finding  on  any  of  the  issues  so  far 
as  it  is  contrary  to  the  award.  On  the  whole, 
I  think  there  should,  in  this  cade,  be  judgment 
of  ouster  and  dissolution. 

The  Chief  Justice  and  Mr.  J.  Bronson  con- 
curred in  the  views  expressed,  as  above,  by 
Mr.  J.  Cowen,  except  as  to  the  effect  of  the 
Governor's  license  to  erect  gates.  In  respect 
to  which  they  differ  in  opinion  with  Mr.  J. 
Cowen,  and  entertain  the  views  set  forth  in  the 
opinion  of  the  Chief  Justice,  in  People  v.  Turn- 
pike Co.,  ante,  193. 

Judgment  of  ouster  and  dissolution. 

Cited  in-23  Wend.,  243 :  45  N.  Y.,  136  (6  Am.  Rep., 
57):  28  Hun,  475,  554;  27  Barb.,  452:  Bl  Ind.,  410; 
1-'  Mich..  538  ;  41  Am.  Hep.,  823  (80  Ind.,  480). 


*SANDFCrRD  ».  HANDY.     [*26O 

Principal  and  Agent — Authority  of  Agent  far 
Special  Purpose — Liability  of  Princijml  for 
Representations  of  Agent —  Written  Authority 
—  When  Exceeded  and  Known  to  be  so  by  Per- 
son Dealt  with,  Principal  is  not  Bound — False 
Representations  by  Vendor  of  Lands — Hi.*  Lia- 
bility for — Expressions  of  Opinion  as  to  Value 
— Admissibility  of  Evidence  of  False  Repre- 
sentations— Joint  Stock  Co. 

An  agent  employed  for  a  special  purpose,  e.  a.,  to 
obtain  subscriptions  to  a  projector  forming  a  Joint 
stock  company  in  relation  to  lands,  may  use  the  or- 
dinary means  of  accomplishing  the  object  of  his 
appointment;  such  as  representing  the  location  and 
quality  of  the  lands,  and  the  like:  and  if  he  make 
false  representations,  inducing  purchasers  to  enter 
into  contracts,  the  principal  Is  affected  by  such 
representations  the  same  as  if  made  by  himself. 

If  the  manner  of  doing  the  act  be  prescribed  to 
writing,  and  that  known  to  the  person  dealt  with, 
and  the  agent  exceed  his  authority,  the  principal  is 
not  bound. 

A  vendor  of  land  Is  not  liable  for  an  expression  of 
opinion  of  its  value :  but  he  is  for  a  false  represen- 
tation as  to  its  location,  if  the  purchaser  have  not 
an  opportunity  at  the  time  of  seeing  the  land.  So, 
also,  he  is  liable  for  a  misrepresentation  as  to  the 
cost  of  the  land. 

Proof  of  false  representations  made  as  Induce- 
ments to  the  entering  into  a  contract,  is  admissible; 
such  proof  does  not  conflict  with  the  rule,  that  evi- 
dence varying  the  terms  or  conditions  of  a  contract 
shall  not  be  received. 

When1  the  owner  of  lands  issues  proposals  for 
the  establishment  of  a  joint  stock  company,  in  the 
purchase  and  sale  of  his  lands,  estimating'  the  value 
thereof  at  $115,000.  proposing  to  divide  that  sum 
into  £}  shares,  each  subscriber  to  become  Interested 
in  the  purchase  to  the  extent  of  the  number  of 
shares  set  opposite  to  his  name— whether  an  indi- 
vidual who  lias  subscribed  for  only  one  share  Is  lia- 
ble to  pay  the  amount  of  his  subscription,  unless 
the  whole  number  of  shares  be  taken  up,  qucere.* 

+See7  Bard.  &  C.,  409;  9  Id.,  632 ;  10  Id..  128 ;  5  Meet. 
&  W.,  21. 


NOTE.— 1.  False  representations— When  action  lies 
for.  See  Allen  v.  Addington,  7  Wend.,  9,  note;  Ward 
v.  Winan,  17  Wend..  193.  note. 

2.  Prini-ifxil  and  agent— General  and  special  agency 
—Distinct inn  liitireen.  For  a  full  discussion,  see 
Tradesmen's  Bank  v.  Astor,  11  Wend.,  87,  note; 
Jeffrey  v.  Bigelow,  13  Wend.,  518,  note. 
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Citations-Story,  Ag.,  60,  70,  126,  131, 465 ;  1  Salk.,  I 


Sm.  Merc.  L.,  61,  70 ;  5  Johns..  58 :  13  Wend.,  521 ;  6 
Cow.,  357  ;  Bro.  Abr.  Action  on  Case,  pi.  8 ;  3  Atk., 
47 :  IT.  R.,  12,  16  ;  1  Str.,  647  :  2  Stark.  Ev.,  269  ;  Bull. 
N.  P.,  31:  ITyrw.,  46,  47  ;  2  Ld.  Raym.,  1119;  3  Barn. 
&  C.,  623:  2  Carr.  &  P.,  337 ;  11  East,  633. 

THIS  was  an  action  of  covenant,  tried  at  the 
Oswego  Circuit,  in  June,  1839.  It  was 
brought  upon  certain  articles  drawn  up  for  the 
formation  of  a  joint  stock  company,  in  refer- 
ence to  certain  real  estate.  The  articles  bear 
date  July  1,  1836,  and  are  in  these  words  : 
"Whereas,  Lewis  H.  Sandford,  of  Skaneateles, 
in  the  County  of  Onondaga,  and  State  of  New 
York,  is  seised  in  fee  and  possessed  of  the  sev- 
eral tracts,  pieces  and  parcels  of  land,  situate 
in  the  Village  of  Oswego,  and  in  the  Town  of 
Oswego,  in  the  County  of  Oswego,  and  State 
aforesaid,  set  forth  and  described  in  the  sched- 
ule hereunto  annexed  ;  the  title  to  the  whole 
20 1*]  *of  which  laud  is  now  vested  in  the 
said  Lewis,  except  as  otherwise  stated  in  the 
said  schedule.  And  whereas,  the  said  Lewis  H. 
Sandford  has  proposed  and  agreed  to  divide  the 
said  lands  into  twenty-three  shares,  of  five 
thousand  dollars  each,  estimating  the  value  of 
the  same  in  the  aggregate,  free  and  clear  from 
all  incumbrances,  at  one  hundred  and  fifteen 
thousand  dollars;  and  to  sell  the  said  property 
at  that  price,  to  such  persons  as  shall  subscribe 
for  said  shares,  reserving  to  himself  the  right 
of  subscribing  two  shares  of  the  said  property. 
And  whereas,  the  undersigned  have  severally, 
each  for  himself,  and  not  jointly,  agreed  to  be- 
come interested  in  the  purchase  of  the  said 
property  at  the  said  price,  to  the  extent  of  the 
number  of  shares  set  opposite  to  their  respective 
names.  Now,  with  a  view,  among  other  things, 
of  regulating  the  terms  and  manner  of  pay- 
ment for  the  said  property, the  manner  in  which 
the  title  thereof  is  to  be  taken,  held  and  dis- 
posed of,  and  of  defining  the  respective  rights 
and  duties  of  the  said  Lewis,  and  of  the  sub- 
scribers in  regard  to  the  said  property,  it  is 
hereby  declared  to  be  mutually  understood, 
stipulated  and  agreed  upon,  by  and  between 
the  said  Lewis  and  the  subscribers,  in  man- 
ner following,  viz.  :  First.  The  terms  of  pay 
ment  for  the  said  property  shall  be  as  fol- 
lows: ten  per  cent,  to  be  paid  on  the  first 
day  of  September  next,  with  interest  ;  fifteen 
per  cent,  to  be  paid  on  the  first  day  of  No- 
vember next,  with  interest;  twenty  per  cent, 
on  the  first  day  of  April  next,  with  interest. 
The  three  above  payments  to  be  provided  for 
in  the  notes  of  the  respective  subscribers,  pay- 
able as  above.  The  balance,  fifty-five  per  cent., 
to  be  secured  by  the  several  bonds  of  the  sub 
scribers,  payable  to  the  said  Lewis,  with  inter 
est,  on  the  first  day  of  April  in  each  year  on  the 
whole  balance  due,  in  installments,  as  follows, 
viz. :  twenty  per  cent,  on  the  first  day  of  April, 
1838  ;  twenty  per  cent,  on  the  first  day  of 
April,  1839  ;  ten  per  cent,  on  the  first  day  of 
April,  1840;  and  five  per  cent,  on  the  first  day 
of  April,  1841.  The  condition  of  the  respect- 
ive bonds  shall  refer  to  this  instrument,  and  be 
subject  to  the  provisions  herein  contained;  and 
the  said  bonds  are  to  be  delivered  to  the  trust- 
ee hereinafter  named,  to  be  held  by  him  as  se 
curity  for  the  discharge  by  the  said  Lewis  of 
WEND.  23. 


*the  incumbrances  on  the  said  premises,  [*262 
as  herein  stipulated  by  him.  Second.  The  title 
of  the  said  property  shall  be  conveyed  to  Ed- 
ward Sandford,  of  the  City  of  New  York,  to 
be  held  in  trust  for  the  benefit  of  the  sub- 
scribers, according  to  the  amount  of  their  sev- 
eral and  respective  interests  therein,  and  sub- 
ject to  the  agreements  concerning  the  same, 
contained  in  this  instrument.  Third.  The 
notes,  payable  as  above,  on  the  first  days  of 
November  and  April  next,  shall  be  delivered 
to  the  said  Lewis  as  soon  as  the  conveyances  of 
the  said  property  (or  two  thirds  thereof  in  val- 
ue) shall  be  made  to  the  said  Edward  Sand- 
ford,  trustee  as  aforesaid,  in  regular  and  due 
form  of  law.  Fourth.  The  said  property  shall 
be  managed,  sold  and  conveyed,  at  such  time, 
in  such  manner  and  for  such  prices  as  a  major- 
ity of  the  subscribers  shall  direct,  each  share 
being  entitled  to  a  vote.  Fifth.  The  said  Lewis 
agrees  that  he  will  act  as  agent  in  the  manage- 
ment and  disposition  of  the  said  property,  with- 
out compensation,  except  for  professional  serv- 
ices, and  for  necessary  disbursements.  He  fur- 
ther agrees,  that  out  of  the  moneys  to  be  re- 
ceived by  him  for  the  said  property,  he  will 
pay  off  and  discharge  all  the  incumbrances 
thereon.  Sixth.  In  case  the  said  Lewis  shall 
not  discharge  the  said  incumbrances,  or  any 
part  of  the  same,  on  request  of  the  said  trust- 
ee, as  he  has  above  stipulated,  then  the  said  in- 
cumbrances, or  such  part  of  the  same  as  is  not 
thus  discharged,  shall  be  paid  out  of  the  first 
sales  of  the  said  property  which  shall  be  made, 
and  the  subscribers  shall  be  entitled  to  have 
credited  on  their  several  bonds,  the  ratable 
part  and  proportion  of  all  such  sum  or  sums 
of  money  as  the  said  trustees  shall  so  pay  out 
of  the  proceeds  of  said  sales  on  that  account, 
which  the  parties  in  interest  would  have  been 
entitled  to,  and  ought  and  would  have  re- 
ceived of  the  said  trustee,  in  respect  of  their 
respective  shares  and  interests  in  the  trust 
premises,  if  the  said  sum  or  sums  so  applied 
by  him,  the  trustee,  to  the  discharge  of  the  said 
incumbrances,  had  been  paid  by  the  said 
Lewis,  and  not  by  the  said  trustee,  which  credit 
shall  be  indorsed  by  the  said  trustee  on  the 
said  several  bonds;  and  when  so  indorsed  shall 
be  deemed  and  held  as  a  discharge  of  so  much 
of  the  *principal  of  the  said  bonds,  [*263 
and  the  several  obligees  shall  only  be  held  lia- 
ble for  the  balance  due  thereon  respectively, 
after  the  said  indorsement  shall  have  been 
made  thereon  as  aforesaid.  Seventh.  The  in- 
terest of  the  respective  subscribers  shall  be 
held  and  retained  by  the  said  trustee,  as  a  se 
curity  for  the  said  Lewis,  for  the  payment  of 
the  said  several  notes  and  bonds  (subject  as  to 
the  said  bonds  to  the  provisions  of  the  last  pre- 
ceding article),  and  no  subscriber  or  his  heirs, 
representatives  or  assigns,  shall  be  entitled  to 
any  part  of  the  proceeds  of  any  sale  or  sales, 
whether  money  or  securities,  until  the  amount 
agreed  to  be  paid  to  the  said  Lewis  for  the 
said  property  shall  be  fully  received  by  him, 
or  until  the  incumbrances  on  the  property 
shall  be  first  satisfied  and  discharged,  and  the 
balance  of  the  said  purchase  money  paid  to 
the  said  Lewis,  according  to  the  above  provis- 
ions in  regard  thereto." 

The  articles  bear  date  July  1,  1836,  and  are 
executed  under  the   hands  and   seals  of  the 

888 


203 


SUPRBME  COURT,  STATE  OF  NEW  YORK. 


1840 


plaintiff,  of  the  defendant,  and  16  other  per- 
sons. The  defendant  subscribed  for  one  share 
and  the  other  parties  to  the  articles.except  the 
plaintiff,  subscribed  for  18  shares,  and  oppo- 
site the  name  of  the  plaintiff  no  shares  were 
set.  Attached  to  the  articles  is  a  schedule  of 
the  various  tracts  of  lands  referred  to. 

In  the  term  of  May,  1888,  this  suit  was  com- 
menced. The  plaintiff  declared  that  July  1, 
1836,  at,  etc.,  by  certain  articles  of  agreement 
then  and  there  made  between  him  and  the  de- 
fendant,sealed  with  their  respective  seals,  after 
reciting,  etc.  (setting  forth  the  recitals  con- 
tained in  the  articles),  it  was  agreed,  etc.  (set- 
ting forth  the  agreements  contained  in  the  ar- 
ticles, down  to  and  including  the  3d  general 
stipulation).  The  plaintiff  then  avers,  that  on 
the  day  of  the  date  of  the  articles,  the  defend- 
ant signed  and  sealed  the  articles  and  set  one 
share  opposite  to  his  name  ;  and  that  he,  the 
plaintiff,  duly  conveyed  the  property  specified 
in  the  schedule  to  Edward  Sandford.part  Aug. 
8,  1836.  and  the  residue  Oct.  1  in  the  same 
year.  By  way  of  breach  he  alleges,  that  the 
defendant  did  not  execute  and  deliver  to  the 
2(34*]  trustee  his  *bond  for  the  balance  of  55 
per  cent,  for  his  share  of  the  property,  and 
that  he  has  not  paid  the  20  per  cent,  due  Apr. 
1,  1838,  nor  the  interest  due  from  him  on  that 
day. 

The  defendant  pleaded  non  est  factum,  and 
subjoined  to  his  plea  a  notice  that  on  the  trial 
of  the  cause  he  would  prove,  that  at  the  time 
of  entering  into  the  articles  of  agreement,  the 
plaintiff,  by  himself  or  his  agent,  fraudulently 
and  deceitfully  represented,  amongst  other 
things,  to  the  persons  who  became  sharehold- 
ers in  the  association,  that  the  lands  specified 
in  the  schedule  were  to  be  put  into  the  associ- 
ation at  the  original  cost  price,  which  he  al- 
leged to  be  $115,000,  whereas  the  cost  of  the 
lands  to  the  plaintiff  was  only  about  $80,000  ; 
that  he  represented  the  lands  to  be  of  great 
value,  whereas  they  were  of  very  little  value. 

On  the  trial  of  the  cause  the  signatures  of 
the  plaintiff  and  defendant  to  the  articles  of 
agreement  were  proved,  and  that  the  balance 
due  the  plaintiff  was  $3,183.12.  The  plaintiff 
having  rested,  the  defendant  moved  for  a  non- 
suit on  the  ground  that  the  plaintiff  had  not 
proved  the  allegations  contained  in  his  decla 
ration.  The  motion  fora  nonsuit  was  denied. 
The  defendant  offered  to  prove.amongst  other 
things,  that  the  signatures  of  himself  and  oth- 
ers to  the  articles  of  association  were  procured 
by  false  and  fraudulent  representations  made 
by  Edward  Sandford.as  to  the  cost  of  the  prop 
erty  and  the  location  and  value  thereof,  and 
that  the  property  had  not  cost  the  plaintiff 
(Lewis  H.  Sandford)  more  than  $80,000  or 
$85,000  ;  which  evidence  was  objected  to  by 
the  plaintiff  and  excluded  by  the  circuit  judge, 
on  the  ground  that  it  showed  Edward  Sand- 
ford  only  a  special  agent  to  obtain  signatures 
to  articles  of  association  containing  explicit 
terms  and  conditions  ;  and  that  the  plaintiff 
therefore  could  not  be  affected  by  any  unau- 
thorized representations  of  his  agent;  to  which 
decision  the  defendant  excepted.  The  jury, 
under  the  direction  of  the  judge,  found  a  ver- 
dict for  the  plaintiff  for  the  sum  claimed  by 
him.  The  defendant,  on  a  bill  of  exceptions, 
moved  for  a  new  trial. 

•M 


Mews.  S.  P.  Staples  and  D.  Cady,  for 
defendant. 

Messrs.  S.  Stevens  and  J.  A.  Spencer, 

for  plaintiff. 

*By  the  Court,  Nelson,  Ch.  J.  The  [*2«5 
counsel  for  the  defendant,  in  opening  the  de 
fense,  among  other  grounds,  stated  that  he 
should  prove  that  the  signature  of  his  client, 
as  well  as  others  to  the  articles  declared  upon, 
were  procured  by  fraudulent  and  false  repre- 
sentations as  to  the  cost  of  the  property,  and 
the  location  and  value  thereof;  and  also  in  re- 
spect to  the  individuals  who  had  signed  or 
agreed  to  sign,  and  their  interests  therein.  In 
the  course  of  the  trial,  he  offered  proof  of  the 
several  matters  stated  in  his  opening;  and  that 
the  false  representations  were  made  by  the  agent 
of  the  plaintiff,  who  procured  several  signa- 
tures, and  among  others  that  of  the  defendant. 
This  was  objected  to,  and  excluded  by  the 
learned  judge,  on  the  ground  that  the  evidence 
showed  E.  b.  a  special  agent  only,  authorized 
to  obtain  signatures  to  a  written  proposition  of 
sale,  containing  explicit  terms  and  conditions, 
and  that  the  representations,  if  made,  could, 
not  affect  the  plaintiff.  Unless  this  position 
can  be  maintained  as  a  sound  principle  of  law 
in  respect  to  limited  agencies  for  a  special  pur- 
pose, the  defendant,  I  think,  is  entitled  to  a 
new  trial  ;  though  several  other  grounds  are 
now  taken  in  support  of  the  verdict,  even  if 
this  decision  be  erroneous.  They  will  be  no- 
ticed hereafter. 

We  may  remark  that  the  proof  proposed  did 
not  go  to  vary  the  terms  or  conditions  of  the 
contract,  which  seems  to  be  implied  in  the  rea- 
sons assigned  at  the  trial  for  the  rejection,  but 
to  show  that  the  defendant  was  induced  to  en- 
ter into  it  as  drawn,  in  consequence  of  the 
fraudulent  representations  of  the  agent  in  re- 
spect to  the  subject-matter — the  property  sold, 
and  which  was  material  in  forming  an  estimate 
of  its  value.  The  legal  effect  of  the  representa- 
tions we  will  examine  hereafter  ;  for  the  pres- 
ent, we  assume  they  were  sufficient  to  go  to 
the  jury  on  the  point  of  fraud  ;  and  the  ques- 
tion is,  whether  they  were  competent  to  affect 
the  plaintiff  in  that  aspect  of  the  case. 

The  distinction  between  a  general  and  spe- 
cial agent  has  often  been  the  subject  of  discus- 
sion in  adjudged  cases,  and  by  elementary 
writers  ;  but  it  is  not  particularly  important 
here,  as  this  is  conceded  to  be  a  case  of  special 
agency.  Our  inquiry  is  more  especially  direct- 
ed to  ascertain  the  extent  *of  the  prin-  [*2(>O 
ci pal's  responsibility  in  cases  of  this  charac- 
ter;'or  rather,  confining  it  more  particularly 
to  the  point  before  us,  to  what  extent  and  un- 
der what  circumstances  will  the  principal  be 
held  responsible  for  the  representations  and 
declarations  of  the  agent. 

Mr.  J.  Story, in  his  recent  valuable  commen- 
taries on  the  subject,  p.  126, lays  down  the  gen- 
eral rule,  and  which  is  as  applicable  to  special 
as  to  general  agents,  that  "  where  the  acts  of 
the  agent  will  bind  the  principal, there  his  rep- 
resentations, declarations  ami  admissions  re- 
specting the  subject-matter.will  also  bind  him. 
if  made  at  the  same  time, and  constituting  part 
of  the  res  gestce."  He  further  observes,  that 
"For  most  practical  purposes,  a  party  dealing 
with  an  agent,  who  is  acting  within  the  scope 

WEND  23. 


1840 


SANDFORD  v.  HANDY. 


266 


of  his  authority  and  employment  is  to  be  con- 
sidered as  dealing  with  the  principal  himself. 
If  it  is  the  case  of  a  contract,  it  is  the  contract 
of  the  principal.  If  the  agent,  at  the  time  of 
the  contract,  make  any  representation,  decla- 
ration or  admission  touching  the  subject-mat- 
ter of  the  contract,  it  is  the  representation,  dec- 
laration or  admission  of  the  principal."  These 
principles  are  fully  borne  out  by  the  several 
authorities  referred  to — are  founded  in  good 
sense,  and  with  a  just  conception  of  the  com- 
mercial and  other  business  transactions  of  life 
from  which  they  have  been  derived. 

It  is  insisted,  however,  that  the  very  limited 
and  special  character  of  the  agency  in  question 
forms  an  exception,  and  several  cases  are  re- 
lied on.  1  Salk.,  95;  2  Id.,  442  3  T.  R.,  757  ; 
15  East,400,408;  2  Johns., 48;  7  /d.,390.  Where 
a  person  is  engaged  in  a  particular  department 
of  business,  and  is  employed  to  do  an  act  with- 
in his  line,  with  special  restrictions,  there  the 
general  powers,  derivable  from  the  nature  of 
his  ordinary  employment,  will  control  the  lim- 
itation; he  will  be  held  to  possess  such  in  the 
particular  instance,  as  his  ordinary  occupation 
fairly  imports  to  the  public.  But  in  the  absence 
of  any  such  complication  of  general  power,  the 
limitation  will  control.  Thus,  in  the  case  of  a 
factor  or  servant  of  a  horse  dealer  in  the  habit 
of  making  sales.if  the  factor  or  servant  should 
be  specially  instructed  in  a  given  instance,  the 
267*]  instructions  would  not  be  binding  if  *in 
conflict  with  the  general  authority  derivable 
from  their  occupations.  But  if  a  person  who 
had  no  such  general  character  should  be  em- 
ployed to  do  a  particular  act,  such  as  sell  a  lot 
of  goods,  horse,  etc.,  and  in  respect  to  which 
his  power  is  specially  limited, there  if  he  exceed 
the  limitations.his  principal  will  not  be  bound. 
The  reasons  for  this  distinction  are  obvious  and 
sound, and  need  not  be  repeated;  and  if  the  case 
falls  within  it,  the  decision  at  the  circuit  should 
be  sustained. 

One  ground  for  the  qualification  of  the  au- 
thority undoubtedly  exists.  Nothing  is  to  be 
implied  from  the  general  or  ordinary  pursuits 
of  the  agent.  But  the  difficulty  lies  in  annex- 
ing the  restriction  contended  for, to  the  author- 
ity. The  agent  here  had  power  to  procure  the 
subscription  to  the  contract  of  sale:  and  in  the 
absence  of  special  instructions  to  the  contrary, 
at  least,  does  not  this  imply  the  right  to  use  the 
ordinary  means  and  inducements  to  accom- 
plish the  end?  Must  not  the  plaintiff  have  ex- 
pected that  the  agent  would  speak  of  the  prop- 
erty, its  situation,  quality,  etc.?  This  is  laid 
down  as  a  general  principle,  and  upon  reason 
and  authority,  is  applicable  to  both  special  and 
general  agents.  4  T.  R.,  177;  5  Esp.,  72;  'Ross 
vendors,  156;  2  Camp.,  555;  Smith,  Merc.  L., 
61;  Story,  Ag.,  60,  70. 

The  case  of  Nixon  v.  Hyserott,  5  Johns. ,  58, 
is  supposed  to  hold  a  contrary  doctrine.  But 
there  the  power  was  necessarily  in  writing, and 
subject  to  the  inspection  of  the  party:  this  he 
is  presumed  to  have  known,  and  no  good  reason 
exists  for  binding  the  principal  beyond  the 
scope  of  it — if  the  party  neglect  to  call  for  the 
power,  and  judge  for  himself,  it  is  his  own 
fault. 

The  case  of  Gibson  v.  Colt,  7  Johns.,  390,  is, 
doubtless,  a  much  stronger  one  for  the  plaint- 
iff; but  that  was  decided  upon  Fern  v.  Harri- 
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son,  3  T.  R.,  755,  without  adverting  to  the  same 
case  when  up  the  second  time,  4  T.  R.,177,  and 
as  said  by  the  late  Chief  Justice  in  Jeffrey  v. 
Bigelow,  13  Wend.,  521,  might  have  been  de- 
cided the  other  way.  I  may  add,  it  ought  to 
have  been  so  decided,  standing  as  it  professes 
to  do, upon  that  case ;  for  the  court  *there[*268 
held  the  principals  bound,  because  the  agent 
was  not  specially  restricted  in  selling  the  bill, 
and,  therefore,  there  was  an  implied  authority 
to  indorse  it.  That  case,  and  the  whole  cur- 
rent of  authority,  shows  that,  unless  the  man- 
ner of  doing  the  particular  act  is  prescribed, 
even  the  special  agent  will  be  deemed  clothed 
with  the  usual  and  ordinary  means  of  accom- 
plishing it.  See,  also,  6  Cow.,  357. 

But  it  may  be  said,  that  the  principal  should 
not  be  held  responsible  for  misrepresentations, 
as  no  authority  to  deceive  and  defraud  can 
properly  be  implied  as  one  of  the  means.  There 
is  undoubtedly  much  force  in  this  view,  and  at 
a  very  early  day  it  carried  with  it  the  judgment 
of  the  court.  Bro.  Abr.  Action  on  the  Case.pl. 
8.  But  Ld.  Holt  in  Hern  v.  Nichols,  1  Salk., 
289,  overruled  that  decision,  and  held  him  lia- 
ble. This  has  been  the  approved  law  ever  since; 
3  Atk.,  47;  1  T.  R.,  12;  Ross,  Vend. ,161;  Story, 
Ag.,  131;  13  Wend.,  521;  1  Camp., 127;  Smith, 
Mer.  L.,  70;  1  Str.,  647 ;  4  T.  R.,  39  ;  and  the 
reasons  given  cannot  fail  to  recommend  them- 
selves to  the  good  sense  of  every  man;  "for  see- 
ing somebody  must  be  a  loser  by  the  deceit," 
he  says,  "it  is  more  reason  that  he  that  employs 
and  puts  a  trust  and  confidence  in  the  deceiv- 
er, should  be  a  loser,  than  a  stranger."  See. 
also,  1  T.  R.,16;  2  Stark.  Ev.,  269;  Bull.  N.  P., 
31.  Indeed,  when  it  was  determined,  that  the 
principal  should  be  held  responsible  for  the 
representations  of  the  agent,  it  necessarily  fol- 
lowed that  he  should  be  for  fraudulent  repre- 
sentations, because  they  are  made  in  the  course 
of  the  execution  of  his  authority;  he  is  held  out 
as  fit  to  be  trusted  and  his  fidelity  and  good 
conduct  in  the  matter,  thereby  impliedly  rec- 
ommended; Atty-Qen.  v.  8iddon,\  Tyrwh.,  46, 
47,  Bayley,  B. ;  Smith,  Mer.  L., 70;  Story,  Ag., 
465  ;  and  where  one  of  two  innocent  persons 
must  suffer  by  the  fraudulent  act  of  a  third, 
the  one  who  enables  such  third  person  to  com- 
mit the  fraud, must  bear  the  loss.  But  it  is  said, 
that  the  facts  proposed  to  be  proved  fell  short 
of  making  out  the  fraud,  and  for  that  reason 
wfere  properly  rejected.  That  is  true  so  far  as 
opinion  of  value  went,  but  a  false  representa- 
tion as  to  location  *might  have  been  [*269 
material, and  might  have  been  made  under  cir- 
cumstances and  in  a  way  calculated  to  mislead 
the  defendant,  who  possibly  had  no  opportuni- 
ty at  the  time  to  examine  personally  the  prem- 
ises, and  purchased,  confiding  in  the  represen- 
tations of  the  agent.  If  so,  he  had  a  right  to 
rely  on  them,  and  the  plaintiff ,  who  is  presumed 
to  have  known  the  location,  at  least  until  the 
contrary  is  shown, must  be  held  responsible  for 
the  truth  of  the  account  given.  It  is  said,  that 
this  ground  was  not  covered  by  the  notice  un- 
der the  plea  of  non  estfactum  ;  but  no  such  ob- 
jection appears  to  have  been  taken, and,  there- 
fore, we  are  to  consider  it  waived. 

I  am  also  inclined  to  think  that  any  misrep- 
resentation, as  to  the  actual  cost  of  the  prop- 
erty, is  a  material  fact, and  naturally  calculated 
to  mislead  the  purchaser.  In  Lysney  v.  Selby, 
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2  Ld  Raym..  1119,  an  action  was  held  to  lie, 
for  falsely  affirming  the  rents  to  be  more  than 
tin  y  actually  were.  See  8  T.  R.,  58;  8  Barn. 
<&  C.,  «23;  2  Carr.  &  P.,  837.  The  price  which 
an  article  is  bringing  in  the  market,  is  often  a 
material  fact,  and  a  fraudulent  representation 
by  a  person  who  has  peculiar  means  of  knowl- 
edge, has  been  held  to  invalidate  the  contract. 
Misrepresentation  of  the  cost  of  an  article 
stands  somewhat  on  the  same  footing  ;  it  is  a 
material  fact,  which  not  only  tends  to  enhance 
the  value,  but  gives  to  it  a  firmness  and  effect 
beyond  the  force  of  mere  opinion.  The  vendor 
is  not  bound  to  speak  on  the  subject,  but  if  he 
does,  I  think  he  should  speak  Ihe  truth. 

The  counsel  for  the  defendant  objected  to 
the  reading  of  the  contract,  after  proof  of  the 
execution,  until  the  signatures  of  all  were 
proved,  which  was  overruled.  This,  I  think, 
was  correct,  and  all  the  proof  the  issue  called 
for.  A  question  might  have  been  raised  when 
the  articles  were  produced,  on  the  ground  of 
variance,  namely,  whether  upon  the  true  inter- 
pretation of  the  contract,  the  taking  up  of  the 
28  shares  were  not  a  condition  of  the  liability 
of  each  and  every  subscriber.  The  plaintiff  is 
bound  to  set  out  the  agreement  according  to  its 
substance  and  effect,  and  if  he  fail  to  do  so, the 
objection  is  available  under  the  plea  of  non  eat 
factum.  11  East,  633.  The  pleader  here  has  as- 
27O*]  sumed  *that  each  subscriber  became 
liable, upon  the  plaintiff  conveying  to  the  trust- 
ee. The  question,  however,  came  up  on  the 
motion  for  a  nonsuit  ;  it  is  one,  undoubtedly, 
of  some  difficulty,  and  probably  the  most  im- 
portant arising  out  of  the  contract,  and  upon 
which  it  may  ultimately  turn.  It  goes  to  the 
liability  of  all  the  subscribers;  and  as  the  case 
will  again  come  before  us.especially  if  the  point 
of  fraud  is  found  for  the  plaintiff, and  as  it  in- 
volves a  considerable  amount  of  property,  we 
will  forbear  expressing  any  opinion  till  we  have 
the  benefit  of  another  argument. 

New  trial  granted;  costs  to  abide  the  event. 

Fraud  of  agent— Liability  nf  principal.  Commented 
on— 11  Am.  Rep.,  216  (60  Me.,  588). 

Explained— 7  Barb.,  55.  56. 

Cited  in-2  Hill.  462 :  93  N.  Y.,  643 ;  23  Barb.,  659:  35 
Barb..  441 :  40  Barb..  271 ;  4  T.  &  C..  263 :  25  How.  Pr.. 
394;  41  N.  J.  L.,  832:  32  Am.  Rep.,  218  (12  Vroom.,332). 

False  representation*— fraud.  Explained— 7  Barb., 
87. 

Cited  in— 3  Hill,  338:  5  Hill,  68;  1  N.  Y.,  313:  30  N. 
Y..  681 ;  3  Lans.,  7  :  2  E.  D.  8.,  428 ;  31  Ind.,  17 ;  29  fi. 
J.  E.,  262 ;  40  Am.  Dec..  317. 

Special  agent — Liability  of  principal  for  acts  of. 
Approved-fi  Hill.  338 ;  4  Lans.,  437. 

Cited  in- 26  N.  Y.,  513,  528:  28  N.  Y.,  3!>3:  6  Lans., 
233 ;  2  Hun,  62 :  25  Barb..  502;  53  Barb.,  59;  2  Bos.,232 ; 
8  How.  U.  8.,  468,  46tt. 

Parol  evidence— Adtnixxihil Hi/  nf  tn  *h<>w  fraud  in 
contract.  Cited  in— 2  Hun,  323 :  50  Barb.,  90;  3  T.  & 
C.,  746 ;  4  T.  &  C.,  536 :  48  How.  Pr.,  207. 


DOWNS  &  SKILLINGER  r>.  ROSS. 

Statute  of  Frauds— Contract  for  Sale  of  Wheat, 
Within. 

A  contract  for  the  sale  of  700  bushels  of  wheat : 
250  of  the  quantity  being  then  in  a  granary,  and  the 
residue  unthif  shed,  but  which  the  vendor  agreed 
to  get  ready  and  deliver,  together  with  the  win  at  in 
the  granary  after  giving  it  a  second  cleaning,  in  six 
days,  at  a  specified  place,  payment  to  be  made  on 
delivery,  was  held  to  be  within  the  Statute  of 
Frauds ;  there  being  no  note  in  writing  of  the  con- 
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tract,  no  delivery  of  part  of  the  property,  and  IK. 
payment  of  any  part  of  the  purchase  mom  y. 

Citations-2  H.  S.,  136,  sec.  3;  2  Kent,  Com.,  Ml : 

r.i:.',  ».,/,  :;<ir,i;  -,\\\  „.„•  i  str..  .vn;;  4  Hun  -.'ini  •  •• 
II.  HI.,  M;  7T.  It.,  14;  10  Johns..  364 ;  5  \V,.|,,l.,  |;tx. 
139  ;  4  Muule  &  S..  2tti ;  1  Str..  506  ;  3  Maiile  A:  S..  17*  • 
18  Johns.,  58  ;  21  i'ick.,  X'lit'i :  H  Cow..  :.'l.r>. i'1'.t ;  I  T  R 
~'l!t;  .">  H.  &  Aid.,  013:  »  M:m.  A  K..  4.V,  ;  ;i  I .,,,,,.  ,\  <  " 
561 :  5  Man.  &  R.,  4«9 :  10  Barn.  &  C..  446 ;  1  Dowl.  & 
R.,  219 ;  13  Wend.,  53 ;  Stat.  9  Geo.  IV.,  ch.,  14. 

TUIIS  was  an  action  of  cusumpn't,  to  recover 
J.  damages  for  not  delivering  wheat  pursu- 
ant to  contract,  tried  at  the  Chemunir  Circuit 
in  Oct.,  1837,  before  the  Hon.  Robert  Monel), 
one  of  the  Circuit  Judge*. 

A  witness  for  the  plaintiffs  testified  that  he 
was  the  plaintiffs'  agent  for  the  purchase  of 
wheat.  Aug.  30,  1836,  he  called  on  the  defend- 
ant, who  resided  in  Elmira,  to  purchase  his 
wheat.  The  defendant  had  some  wheat  in  bis 
granary,  and  was  then  threshing  more.  There 
were  about  250  bushels  in  the  granary.  A  con- 
tract was  finally  made  for  700  or  800  bushels 
at  10  shillings  per  bushel,  which  thedefemlatit 
agreed  to  deliver  by  Sep.  5,  then  next,  at  West- 
lake's  Basin,  on  the  Chemung  Canal  Feeder. 
The  defendant  said  he  could  not  get  more 
wheat  ready  by  that  time,  though  he  had  more. 
The  wheat  was  to  be  paid  for  on  delivery.  The 
threshed  wheat  in  the  granary  was  not  well 
•cleaned,  and  the  defendant  said  he  [*271 
would  clean  it  over.  This  was  a  part  of  the 
wheat  which  the  defendant  agreed  to  sell. 
There  was  no  writing,  no  money  paid,  and  no 
part  was  delivered.  The  defendant  afterwards 
refused  to  goon  with  the  contract,  and  thism 
tion  was  brought  to  recover  damages — the 
wheat  on  the  day  for  delivery  being  worth 
more  than  the  contract  price.  The  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the 
contract,  either  in  whole  or  in  part,  was  within 
the  Statute  of  Frauds,  and  void.  The  nonsuit 
was  denied.  After  much  contradictory  evi- 
dence about  what  the  verbal  agreement  was, 
and  evidence  tending  to  prove  fraud  on  the 
part  of  the  plaintiffs'  agent,  those  questions  of 
fact  were  left  to  the  jury.  The  judge  charged 
the  jury  that  the  contract  was  not  within  the 
Statute  of  Frauds,  that  where  something  was 
yet  to  be  done — some  labor  to  be  performed  to 
prepare  the  goods  for  delivery,  the  contract 
was  more  properly  for  work  and  labor  than 
for  goods  sold.  Verdict  for  plaintiffs,  $109.37. 
whirl)  the  defendant  now  moves  to  set  aside. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiffs. 

After  advisement,  the  following  opinion  was 
delivered : 

By  Bronson,  J.  No  part  of  the  purchase 
money  was  paid,  none  of  the  property  was  de- 
livered, and  there  was  no  writing  between  the 
parties.  If,  then,  this  was  a  contract  for  the 
sale  of  goods,  the  statute  declares  it  void.  2 
R.  S.,  186,  sec.  3.  The  substance  of  the  trans- 
action may  be  stated  in  few  words.  The  nu-r 
chant  or  miller  went  to  the  farmer  to  purchase 
bis  wheat, a  part  of  which  was  already  threshed 
and  in  the  granary,  and  the  residue  was  in  a 
course  of  preparation  for  market  The  farmer 
said  he  would  clean  over  again  that  which 
was  in  the  granary,  continue  threshing  that 
which  was  still  in  the  straw,  and  within  six 
days  would  be  ready  to  deliver  700  or  800 
bushels.  A  contract  was  concluded  for  the 
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272*J  *purchase  of  that  quantity,  to  be  de- 
livered by  a  specified  day,  and  to  be  paid 
for  on  delivery.  In  still  fewer  words,  the  de 
fendant  sold  his  wheat,  and  agreed  to  deliver 
it  in  a  merchantable  condition.  It  is  said  that 
this  was,  either  in  whole  or  in  part,  a  contract 
for  work  and  labor,  and  so  not  within  the  stat- 
ute. But  I  think  it  was  neither  more  nor  less 
than  a  contract  of  sale;  and  if  we  are  not  tied 
down  by  the  commentaries  with  which  the 
Statute  of  Frauds  has  been  so  heavily  overlaid, 
the  agreement  must  be  declared  void. 

It  is  not  to  be  denied  that  a  pretty  large  li- 
cense was  formerly  taken  in  the  construction 
of  statutes.  Refined  and  artificial  distinctions 
were  sometimes  sanctioned  for  the  purpose  of 
taking  cases  out  of  the  operation  of  legislative 
enactments,  and  a  broad  foundation  was  thus 
laid  for  the  vast  amount  of  legal  controversy 
which  has  followed.  It  was  said  at  Westmin- 
ster Hall,  more  than  70  years  ago,  that  the 
Statute  of  Frauds  had  not  been  explained  at  a 
less  expense  than  £100,000,  and  Chancellor 
Kent,  at  the  time  he  wrote  his  commentaries, 
thought  the  sum  might  then  be  put  down  at  a 
million  and  upwards.  2  Kent,  Com.,  513,  n. 
These  are  both  very  safe  estimates,  and  still 
the  statute  is  not  yet  "  explained;"  and  it  nev- 
er will  be,  so  long  as  it  is  held  that  a  promise 
by  the  seller  to  thresh  his  grain,  or  to  blow  the 
chaff  out  of  a  bin  of  wheat  before  sending  it 
to  market,  changes  the  contract  of  sale  into  an 
agreement  for  work  and  labor.  Whatever  may 
be  the  bearing  of  the  earlier  cases,  the  more 
recent  decisions  will  not  lead  us  into  any  such 
absurdity.  If  the  thing  sold  exist  at  the  time 
in  solido,  the  mere  fact  that  something  remains 
to  be  done  to  put  it  in  a  marketable  condition, 
will  not  take  the  contract  out  of  the  operation 
of  the  statute. 

In  Towers  v.  Osborne,  1  Str.,  506,  it  was  held 
by  Pratt,  Ch.  J.,  that  the  contract  was  not 
within  the  statute,  because  there  was  not  to  be 
an  immediate  delivery  of  the  goods.  This  de- 
cision was  followed  byLd.  Mansfield,  in  Clay- 
ton v.  Andrews,  4  Burr.,  2101.  But  the  doc- 
trine that  the  statute  does  not  apply  to  executo- 
ry contracts  was  entirely  exploded  in  Rondeau 
v.  Wyatt,  2  II.  Bl.,  63;  and  that  case  has  been 
273*]  followed  ever  since.  Cooper  v.*Elston,l 
T.  R.,  14;  Bennett  v.  Hull,  10  Johns.,  364;  Jack- 
son v.  Covert,  5  Wend.,  139.  The  statute  has 
little  to  do  with  any  other  than  executory  con- 
tracts, and  it  might  better  be  repealed,  than  to 
say  that  such  agreements  are  not  within  its 
influence. 

The  fact  that  the  defendant  was  to  deliver 
the  wheat  at  another  place,  which  probably 
enhanced  the  price  which  he  was  to  receive, 
cannot  aid  the  plaintiff's  case.  Astey  v.  Emery. 
4  Maule  &  S. ,  263.  The  same  fact  will  be  found 
to  have  existed  in  many  other  cases;  but  it  has 
never  been  held  a  sufficient  ground  for  taking 
the  contract  out  of  the  operation  of  the  statute. 

Nothing  remains  but  the  fact  that  the  wheat, 
though  in  existence,  was  not  completely  pre 
pared  for  market  at  the  time  the  contract  was 
made.  The  cases  to  which  we  have  been  re- 
ferred on  this  point,  will  not  answer  the  plaint- 
iff's purpose.  With  a  single  exception,  they 
all  relate  to  contracts  for  the  sale  of  a  thing 
not  then  in  existence,  but  which  was  to  be  con- 
structed or  manufactured  by  the  vendor.  In 
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Towers  v.  Osborne,  Str.,  506,  the  chariot  which 
the  defendant  bespoke,  was  not  yet  made.  So 
of  the  oak  pins,  in  Oroves  v.  Buck,  3  Maule  & 
S.,  178;  the  wagon,  in  Crookshankv.  Burrell, 
18  Johns'.,  58;  the  buggy,  in  Mixer  v.  Howarth, 
21  Pick.,  205,  and  the  nails,  in  Sewall  v.  Fitch, 
8  Cow.,  215.  These  decisions,  whether  right 
or  wrong,  cannot  affect  the  present  question. 
The  only  case  which  can  aid  the  plaintiffs, 
is  Clayton  v.  Andreics,  4  Burr.,  2101,  where  it 
was  held,  that  a  contract  for  the  sale  of  un- 
threshed  wheat,  to  be  delivered  at  a  future 
day,  was  not  within  the  statute.  The  decision 
went  upon  the  ground  that  the  statute  did  not 
apply  to  executory  contracts;  and  although  that 
doctrine  was  expressly  overruled  in  Rondeau 
v.  Wyatt,  2  H.  Bl.,  63,  which  has  ever  since 
been  followed,  yet  such  was  the  deference  for 
the  opinions  of  Ld.  Mansfield,  that  the  courts 
struggled  for  a  lime  to  find  out  some  other 
ground  on  which  the  decision  could  be  sup- 
ported. Ld.  Loughborough,  in  Rondeau  v. 
Wyatt,  said:  "There  was  some  work  to  be  per- 
formed, for  it  was  necessary  that  the  corn 
should  be  threshed  before  the  delivery;"  but 
*he  was  forced  to  admit  that  this  [*274 
was  a  "nice  distinction."  It  was,  indeed,  sa 
"nice"  that  it  did  not  occur  to  the  mind  of  Ld. 
Mansfield  in  making  the  decision,  and  has 
never,  I  believe,  been  sanctioned  by  any  case 
in  Westminster  Hall.  But  on  the  contrary, 
when  it  became  necessary  to  pass  upon  the 
point,  the  distinction  was  pronounced  absurd, 
and  the  case  of  Clayton  v.  Andrews,  in  every 
possible  view  of  it,  was  expressly  overruled. 
Oarbutt  v.  Watson,  1  D.  &  R.,  219,  and  S.  C., 

5  B.  &  Aid. ,  613.     The  defendant  agreed  by 
parol  for  the  purchase  of  300  sacks  of  flour, 
not  then  ground,  to  be  prepared  and  shipped 
at  a  future  day.     All  the  judges  agreed,  that 
the  case  of  Clayton  v.  Andrews  could  not  be 
supported,  and  held    that   the   contract   was 
within  the  statute.  Best,  /..said,  it  was  "purely 
a  contract  for  the  sale  of  goods.     It  is  absurd 
to  consider  it  as  a  contract  for  the  sale  of  flour, 
and  for  so  much  work  and  labor  to  be  per- 
formed for  the  buyer.     It  is  no  more  than  a 
contract  for  the  sale  of  so  much  flour,  the  seller 
undertaking  to  put  it  into  that  condition  in 
which  he  contracts  to  sell  it."  This  is  a  stronger 
case  than  the  one  at  bar,  for  the  flour  had  not 
been  manufactured — it  did    not  exist  at  the 
time  of  making  the  contract.     This  decision 
was  followed  up  by  Smith  v.  Surman,  4  Man. 

6  R.,  455,  and  S.  U.,9  Barn.  &  C.,  561.     The 
defendant  agreed  to  purchase  a  quantity  of 
timber  of  the  plaintiff,  and  the  contract  was 
held  within  the  statute,  although  a  part  of  the 
trees  were  standing  at  the  time  of  the  bargain, 
and  were  afterwards  to  be  cut  by  the  vendor. 
Bayley,  J.,  denied  that  it  was  "a  mixed  con- 
tract for  goods  and  chattels,  and  for  work  and 
labor  to  be  bestowed  and  performed"  by  the 
vendor  for  the  vendee.  He  said  it  was  "a  con- 
tract for  the  future  sale  of  the  timber,  when  it 
should  be  in  a  fit  state   for  delivery.      The 
vendor,  in  felling  the  timber  and  preparing  it 
for  delivery,  was,  in  my  opinion,  doing  work 
for  himself,  and  not  for  the  vendee."    Little- 
dale,  /. ,  said:  "A  contract  for  mere  work  and 
labor  is  not   expressly  mentioned,  and  may 
therefore  not  be  within  the  statute;  but  where 
the  contracting  parties  contemplate  a  sale  of 
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goods,  although  the  subject-matter,  at  the  time 
of  making  the  contract,  may  not  exist  as  goods, 
275*]  *lmt  is  to  be  wrought  into  that  state 
by  the  vendor's  bestowing  work  and  labor  upon 
his  raw  materials,  that,  in  my  opinion,  is  a 
case  within  the  statute."  He  added:  "It  ap- 
pears to  me  to  be  sufficient,  if,  at  the  time  of 
the  completion  of  the  contract,  the  subject- 
matter  be  goods,  wares  and  merchandises."  In 
Wall*  v.  FHend,  5  Man.  &  R,  439,  and  S.  C., 
10  Barn.  &  C. ,  446,  the  contract  was  for  the 
sale  of  a  crop  to  be  raised — the  seed  not  hav- 
ing yet  been  put  into  the  ground — and  it  was 
held  void  within  the  statute,  for  not  being  in 
writing. 

These  cases  show,  that  the  English  courts 
Lave  got  back  again  on  to  the  firm  foundation 
of  reason  and  common  sense.  The  Statute  of 
Frauds  is  no  longer  a  dead  letter.  We  have 
never  followed  the  case  of  Clayton  v.  Andrews, 
and  have,  therefore,  no  occasion  for  retracing 
our  steps.  Whether  the  decision  in  Sewatt  v. 
Fitch,  8  Cow.,  215,  can  be  supported,  is  a  ques- 
tion which  need  not  now  be  considered.  It  is 
enough  for  the  present,  that  it  is  not  a  case  in 
point. 

The  Chief  Justice  concurred. 

Co  wen,  /..dissented,  and  delivered  the  fol- 
lowing opinion: 

It  is  entirely  clear,  on  the  cases  decided  by 
this  court,  that  the  contract  in  question  is  with- 
out the  Statute  of  Frauds.  Sewall  v.  Fitch.  8 
Cow.,  215,  219,  and  cases  cited;  2  Kent,  Com., 
511,  512,  n.  d,  3d  ed.  The  wheat  was  none  of 
it  in  a  condition  for  transportation  and  deliv- 
ery. Most  of  it  was  un threshed,  and  that  in 
tiie  bin  was  to  be  cleaned.  The  contract  was, 
in  part,  for  work  and  labor  in  finishing  the 
preparation  of  the  whole,  which  both  the  En- 
glish and  N.  Y.  cases  denied,  until  very  late- 
ly, to  be  a  sale  of  goods  within  the  meaning  of 
the  Statute  of  Frauds.  That  statute  respects 
a  sale.  The  cases  said  it  meant  a  sale  unmixed 
with  a  contract  of  labor  in  preparing  the  ar- 
ticle for  delivery.  I  admit  that  the  mere  cir- 
cumstance of  agreeing  to  transport  and  deliver 
will  not  take  away  the  character  of  a  simple 
sale.  Jackson  v.  Covert,  5  Wend.,  188;  Asteyv. 
276*]  Emery,  4  Maule  &  *S.,  262.  Nor  do  I 
deny,  that  were  the  question  open,  a  contract 
to  manufacture  and  sell  would  more  correctly 
be  considered  a  sale  within  the  statute.  But  I 
am  not  prepared  to  concede  that  the  decisions 
for  more  than  half  a  century,  both  at  West- 
minister Hall  and  in  this  State,  are  so  obvious- 
ly absurd,  that  we  ought  now  to  overturn 
them.  It  is  true,  that  the  K.  B.  have  recently, 
1822,  repudiated  the  case  of  Clayton  v.  An- 
drews, 1767,  after  a  long  acting  upon  it  (and 
the  C.  P.  too)  as  having  settled  the  doctrine  of 
the  very  case  at  bar,  a  sale  of  wheat,  under- 
stood by  both  parties  to  be  unthreshed.  Oar- 
butt  v.  Watson,  1  Dowl.  &  R.,  219;  8.  C.,  5  B. 
&  Aid.,  613,  followed  by  Smith  v.  Surman,  4 
Mann.  &  R,  455  ;  9  Barn.  &  C.,  561  ;  and  see 
Watts  v.  Friend,  5  Mann.  &  R. ,  439.  and  cases 
cited  ;  S.  C.,  10  Barn.  &  C.,  446.  Best,  «/.,  in 
Oarbutt  v.  Watson,  chose  to  characterize  for- 
mer adjudications  of  his  court  as  absurd.  We 
have  not  heretofore  deemed  them  so  ;  and  if 
there  be  the  least  obligation  to  abide  by  rule 
founded  on  a  settled  course  of  decisions,  the 
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case  in  which  he  was  taking  part  is  not  law.  1 
think  there  is  such  an  obligation.  The  prin- 
ciple of  the  rule  existed,  and  was  acted  upon 
in  England  from  the  year  1720.  It  was  then 
held  in  Towers  v.Osborne,  1  Str..  506,  and  Clay- 
ton v.  Andrews  proceeded  upon  that. 

It  will  be  perceived  that  I  have  treated  the 
second  objection  taken  at  the  trial  as  unfounded 
in  point  of  fact.  If  the  wheat  in  the  bin  had 
been  cleaned,  the  contract  for  so  much  would 
have  been  void;  and  it  would  have  followed  ac- 
cording to  the  settled  doctrine  in  respect  to 
such  contracts,  that  the  whole  would  have  been 
void,  and  the  judge  should  have  nonsuited  the 
plaintiff.  Thayer  v.  Rock,  13  Wend..  53,  and 
books  cited.  But  I  take  the  principle  of  the 
former  English  cases,  and  all  the  cases  in  this 
court  to  be,  that  where  the  article  which  forms 
the  subject  of  sale  is  understood  by  the  par- 
ties to  be  defective  in  any  particular  which  de- 
mands the  finishing  labor  of  the  vendor,  in  or- 
der to  satisfy  the  bargain,  it  is  a  contract  for 
work  and  labor,  and  not  of  sale,  within  the 
meaning  of  the  statute.  2  Kent,  Com.,  512,  n. 
3d  ed.  The  judge  told  the  jury  so,  and  they 
*found  the  fact.  This  construction  of  [*277 
the  Statute  of  Frauds  (see  the  same  note)  has 
been  corrected  by  the  Stat.  9  Geo.  IV.,  ch.  14, 
which  extends  it  to  unfinished  articles ;  a 
method  which  I  must  be  allowed  to  think  much 
more  accordant  with  sound  legal  sense, than  that 
which  was  undertaken  \nOarbult  v.  Watson. 

New  trial  granted. 

Explained— 42  Am.  Rep.,  728  (55  Wis.,  436). 

Cited  in— 1  N.  Y.,  267  (49  Am.  Dec  ,  320):  48  N.  Y.. 
20, 21, 24  (8  Am.  Rep..  518);  65  N.  Y..  361  (22  Am.  Rep., 
624);  4  Keyea,  200;  5  Lans.,247;  1  Hun,  403  ;  19  Barb., 
457 ;  28  Barb.,  140 :  28  Barb.,  40 ;  33  Barb.,  208  ;  62 
Barb.,  529  :  3  T.  &  C..  582 ;  2  Sandf.,  241 ;  4  Rob.,  218;  3 
Daly,  506 :  6  Daly,  432 ;  7  W.  Dig..  560 :  2  Am.  Rep., 
223  (48  N.  H.,  300);  15  Am.  Rep.,  116  (115  Mass.,  454). 


Ex  PARTE  THE  MAYOR,  ETC.,  of  ALBANY. 

Municipal  Corporations — Improvement  of  Streets 
in  Conformity  with  Statute — They  need  not 
Conform  to  Their  Own  By  Laws — Assessment 
of  Expenses — Certiorari  as  a  Remedy. 

Where  a  municipal  corporation  in  the  improve- 
ment of  the  streets  of  a  city,  act  within  the  scope  of 
the  authority  conferred  upon  them  by  a  statute 
law  of  the  State,  and  comply  with  the  forms  of  the 
statute,  their  proceedings  will  not  be  reversed  upon 
certiorari, 

It  is  no  objection  that  in  conducting1  the  proceed- 
ings, they  do  not  conform  to  by-laws  established  by 
themselves  to  carry  into  effect  the  powers  conferred 
upon  them. 

Where  the  laws  of  the  State  authorize  improve- 
ments, and  require  an  assessment  of  the  expense 
thereof  on  all  nouses  and  lots  benefited  in  propor- 
tion to  the  advantage  which  each  shall  be  deemed  to 
have  acquired,  the  assessment  upon  the  owner  of  a 
lot  is  not  limited  to  the  expense  incurred  in  front  of 
his  particular  lot,  but  may  be  extended  to  his  pro- 
portion of  the  whole  expense ;  and  whilst  the  aoocas 
ore  act  upon  person  and  a  subject-matter  within 
their  jurisdiction,  the  proceedings  will  not  be  re- 
versed upon  certinrari ;  although  the  assessors  may 
have  erred  in  the  discharge  of  their  duties. 

It  seems,  that  where  a  party  means  to  examine 
into  collateral  facts  (not  appearing  in  the  record  of 


NOTE.— Municipal  corporations— Opening  of  streets 
—Asue&nneiit  of  damnices.  See  Matter  of  De  Graw 
Street,  18  Wend..  568,  note. 

MteiMpcd  corporations  cannot  surrender  legisla- 
tive powers.  See  Brick  Pres.  Church  v.  Mayor,  5 
Cow.,  538,  note. 
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the  proceedings),  for  the  purpose  of  showing-  a 
want  of  jurisdiction,  he  cannot  be  relieved  by  cer- 
tiorari, but  must  resort  to  his  action  ;  how  far  such 
action  will  be  available,  quaere. 

A  certiorari  should  name  the  parties  aggrieved, 
and  set  forth  the  cause  of  complaint. 

The  allowance  of  a  certiorari  in  cases  of  this  kind 
rests  in  the  discretion  of  the  court.even  where  error 
has  intervened. 

The  office  of  a  common  law  certiorari  discussed  ; 
and  cases  upon  the  subject  cited  and  commented 
upon. 

Citations—  Laws,  1838,  p.  180.  ch.  164;  181,  sec,  4  ;  20 
Johns.,  430,  438  ;  1  Salk..  146  ;  Sty.,  12,  13,  178,  180,  184, 
191  ;  2  Wend.,  287,  395,  398  ;  2  Barn.  K.  B.,  283  :  13 
Wend.,  664  ;  Vin.  Abr.,  Sewers,  a,  B,  pi.  1,  G,  pi.  1- 
18  ;  Petersd.  Abr.,  Sewers,  n.  I,  pi.  2  ;  Roll.,  185  ;  3 
Keb.,  827  ;  2  Phil.  Ev.,  7th  ed.,  433-444  (see  Am.  ed., 
1839)  ;  2  Brod.  &  B.,  695  ;  5  Moore.  608  ;  20  Wend.,  103, 
145,  148,  189,  625;  5  Wend.,  170;  19  Wend.,  56,  62,  63, 
-342,  391  ;  4  Moore,  50  ;  1  Brod.  &  B.,  432  ;  10  Mod.,  159  ; 
2  Keb.,  43,  82.  339,  675  ;  Sid.,  78,  145,  296  ;  2  Cai.,  179  ;  17 
Wend.,  464;  1  Keb.,  4. 


fPHIS  was  a  certiorari  directed  to  "  The  May- 
1  or,  Aldermen  and  Commonalty  of  the  City 
of  Albany,  and  to  Charles  S.  Olmsted,  Sylves- 
ter  Rathbone,  William  Thorburn,  Stephen  T. 
Thome  and  James  McCabe,  members  of  the 
Common  Council  of  said  City,  composing  the 
committee  appointed  by  said  Mayor,  Aldermen 
and  Commonalty  in  Common  Council  con- 
278*]  vened,  *to  whom  the  assessment  and 
remonstrance  thereto  in  the  matter  of  re-pitch- 
ing and  re-paving  North  Market  Street,  above 
Lumber  Street,  was  referred."  The  Corpora- 
tion made  a  return  to  the  certiorari,  the  sub- 
stance of  which  is  referred  to  in  the  opinion 
delivered  in  this  case  by  Mr.  J.  Cowen.  The 
individuals  to  whom  also  the  writ  was  directed 
made  no  return  whatever.  The  case  was  sub- 
mitted by  the  counsel  for  the  parties  suing  out 
the  writ,  and  by  the  counsel  for  the  Corpora- 
tion on  written  arguments,  the  points  of  which 
sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  S.  Stevens,  for  the  relators. 

Mr.  W.  Parmalee,  for  the  Corporation. 

By  tJie  Court,  Cowen,  J.  The  only  depart- 
ure complained  of  from  the  duty  prescribed 
by  any  state  law,  is  sought  for  in  the  return, 
that  the  Corporation  have  no  papers  before 
them  by  which  they  can  ascertain  whether  any 
drains  were  laid  in  the  course  of  the  improve- 
ment; nor  what  was  the  expense  of  such  drains, 
nor  whether  it  was  included  in  the  assessment. 
They  claim  to  have  proceeded  according  to 
the  Statute  of  Apr.  5,  1828,  Sess.  L.,  p.  180, 
ch.  164,  to  combine  the  Several  Acts  Relating 
to  the  City  of  Albany  into  One.  By  section  4, 
p.  181,  the  Mayor.  Aldermen  and  Common- 
alty have  power  to  order  aud  direct  the  reduc- 
ing, filling,  leveling,  pitching,  paving,  macad- 
amizing or  covering  with  broken  stone,  gravel 
or  sand,  any  of  the  streets  or  roads  in  the  city, 
or  the  altering,  re-paving  or  repairing  of  the 
same,  or  to  order  and  direct  the  making,  re- 
pairing or  cleansing  of  the  common  sewers, 
vaults  or  drains,  etc.  The  section  requires  that 
the  same  sha'l  be  completed  under  the  direc- 
tion of  the  Mayor,  etc.,  within  such  time  as 
they  shall  deem  proper.  And,  on  the  comple- 
tion of  any  of  the  improvements  aforesaid,  it 
shall  be  the  duty  of  the  Mayor,  etc.,  to  cause  an 
account  of  aud  for  such  expenses  as  may  have 
been  incurred  for  any  of  the  improvements 
279*]  above  specified,  *to  be  made  by  the  city 
superintendent,  or  by  such  other  person  or  per- 
.  sons  as  may  be  appointed  by  the  Mayor,  etc. 
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Which  said  account  shall  embrace  the  whole 
expense  for  work,  labor,  service  and  materials 
found;  and  when  thus  made  out,  the  amount, 
etc.,  shall  be  apportioned  by  the  superintend- 
ent, or  by  such  disinterested  person  or  persons, 
not  exceeding  three,  to  be  appointed  by  the 
Mayor,  etc.,  among  all  the  houses  and  lots  in- 
tended to  be  benefited,  etc.,  in  proportion  to 
the  advantage  which  each  shall  be  deemed  to 
acquire;  specifying  in  such  apportionment  the 
name  or  names  of  the  owner  or  owners,  occu- 
pant or  occupants  of  the  houses  and  lots  in- 
tended to  be  benefited,  as  far  as  the  nature  of  the 
case  will  admit;  and  this  apportionment  shall 
be  returned  to  the  Mayor,  etc.,  who  are  to  ad- 
vertise, and  if  no  cause  be  shown  against  con- 
firmation, they  are  to  approve  it.  Then  it  is  to 
be  filed  with  the  clerk  of  the  Common  Council, 
and  be  binding  and  conclusive  on  the  owner  or 
owners,  etc. 

The  repairs  in  question  were  done  on  a  por- 
tion of  North  Market  St.  The  broad  terms  of 
the  writ  have  swept  the  office  of  the  Corpora- 
tion clean  of  every  paper  relating  to  the  re- 
pairs; from  which  it  is  plain  that  the  power 
conferred,  and  the  forms  prescribed  by  the 
state  law,  have  been  in  all  respects  pursued. 
An  estimate  of  the  expense  was  made  out  by 
commissioners;  but  the  items  of  expense,  or 
what  it  was  incurred  for  in  particular,  were 
not  furnished  to  the  Common  Council  ;  nor 
need  they  have  been.  They  remain  with  the 
commissioners.  Yet  the  Common  Council  have 
returned  a  long  schedule  of  vouchers,  which 
show  pro  tanto  a  heavy  expense.  To  these  they 
have  added  the  whole  apportionment  and  as- 
sessment verbatim,  with  the  resolutions  under 
which  it  was  made.  Whether  some  drain  had 
not  become  necessary  in  the  course  of  the  re- 
pairs, we  could  not  well  learn,  unless  the  writ 
had  been  addressed  to  the  commissioners,  as  it 
was  to  a  committee. 

This  comprehensive  writ,  not  content  with 
searching  for  all  the  direct  proceedings,  in  or- 
der to  compare  them  with  *the  powers  [*28O 
and  duties  enjoined  by  the  Act,  thus  if  possi- 
ble, to  raise  some  question  of  jurisdiction  or 
regularity,  then  goes  on  to  call  for  the  return 
of  several  by-laws,  prescribing  certain  econom- 
ical or  precautionary  measures,  relating  to 
street  improvements — such  as  that  there  shall 
be  no  paying  till  a  level  shall  first  have  been 
established  by  the  Common  Council;  that  be- 
fore any  of  the  work  is  done,  proposals  shall 
be  advertised  for;  that  notice  shall  be  first  giv- 
en to  enable  owners  of  lots  to  do  their  own  re 
pairs.  The  return  to  this  branch  of  the  writ 
has  given  rise  to  another  class  of  objections, 
viz. :  that  the  Corporation  has  not  proceeded 
according  to  the  true  construction  of  their  own 
by-laws.  If  not,  it  is  said  they  have  exceeded 
their  jurisdiction,  or  committed  an  irregular- 
ity for  which  the  assessment  must  be  quashed. 
The  question  of  conformity  has  been  argued, 
aud  the  answer  may  not  be  entirely  clear;  but 
whether  it  be  so  or  not,  is,  I  apprehend,  entire- 
ly immaterial.  It  is  enough  for  us  to  see  that 
the  jurisdictional  limits  prescribed  by  the  state 
law  have  not  been  overgone.  The  objection  is 
entirely  novel,  that  a  by-law,  passed  by  a  cor- 
poration, prescribing  to  itself  certain  conditions 
on  which  alone  an  improvement  shall  be  un- 
dertaken, or  any  other  regulation  made  by  it. 
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shall  so  hamper  and  cripple  its  powers,  as  to 
dibble  it  from  performing  those  duties  en- 
joined or  authorized  by  the  law  of  the  State. 
The  latter  is  the  charter,  the  constitution,  the 
organic  law  of  the  city;  and  a  by-law,  which 
in  terms  restricts  any  of  its  provisions,  is 
equally  void,  as  if  it  sought  to  enlarge  them. 

But,  if  otherwise,  the  subsequent  law.  reso- 
lution or  other  act  of  the  corporation  or  its 
agents,  passed  or  done  within  the  scope  of  the 
organic  law,  is,  so  far  as  it  may  be  inconsistent 
with  the  previous  by-law,  admitting  that  to  be 
valid,  pro  tanto,  a  repeal  of  the  by  Taw. 

Another  class  of  objections  is  founded  on 
allegations  that  the  commissioners  for  making 
the  assessment  exceeded  .the  authority  con- 
ferred by  the  resolution  or  by-law  which  ap- 
pointed them.  This  is  said  not  to  extend  to  the 
expense  of  paving  and  excavating,  but  only 
the  expense  on  account  of  benefit  conferred 
by  the  alteration  of  the  level.  And  another  ob 
28  l*]jection  *is,  that  they  were  only  author- 
ized to  assess  from  Van  Woert  St.,  not  Lum- 
ber St. ;  whereas  they  have  assessed  from  the 
latter.  The- last  objection  fails  in  point  of  fact, 
if  we  take  into  account  the  resolution  returned 
as  lost;  that  gives  power  to  assess  the  expense 
of  repairs  from  Lumber  St.,  etc.  In  respect 
to  the  expense  of  paving  and  excavating,  the 
commissioners  were  empowered  to  appraise  the 
damages  incurred  in  consequence  of  the  alter- 
ation of  the  level.  This  may  have  included 
paving  and  excavating;  if  so,  that  properly  en- 
tered into  the  basis  of  the  assessment. 

Again;  an  erroneous  principle  of  assessment 
is  said  to  have  been  adopted,  at  least  in  regard 
to  the  expense  of  excavating  and  paving.  It  is 
said  this  was  assessed  on  different  lots  in  pro- 
portion to  their  size,  without  regard  to  the 
work  done  or  necessary  to  be  done  in  front  of 
each,  whereas  the  owner  of  the  lot  is  liable  for 
excavating  and  paving  only  in  front  of  his 
own  lot;  and  cannot,  upon  any  principle,  or 
by  any  law,  be  made  to  pay  for  excavating  or 
paving  the  street  in  front  of  his  neighbor's  lot. 
This  is  undoubtedly  otherwise.  The  state  law 
cited  requires  the  assessment  to  be  made  on  all 
the  houses  and  lots  benefited,  in  proportion  to 
the  advantage  which  each  shall  be  deemed  to 
acquire.  The  question  is  one  of  general,  not 
local  benefit;  and  the  execution  of  the  duty  by 
the  commissioners  is  the  fulfillment  of  a  power 
so  entirely  discretionary,  that  so  long  as  they 
are  seen  to  have  acted  upon  persons  and  a  sub 
ject  matter  within  their  jurisdiction,  the  pro- 
ceeding is,  in  its  nature,  incapable  of  correction 
by  certiorari.  We  have  no  power  to  look  into 
the  principles  of  this  and  the  like  assessments. 
We  cannot  compel  a  return  to  a  certiorari  in 
quiring  for  them,  whether  the  writ  be  ad- 
dressed to  the  Corporation  or  their  commis- 
sioners. We  cannot  interrogate  the  function 
aries  or  agents  appointed  under  the  law,  as  to 
the  operations  of  their  minds.  We  might  oth- 
erwise send  our  writ  to  every  assessor,  every 
Board  of  road  commissioners,  or  village  or 
school  district  trustees  in  the  State,  to  ascer- 
tain whether  they  have  assessed  A  or  B  more 
or  less  than  they  should  do.  Not  being  a  prop- 
282*]  er  subject  of  inquiry  by  the  *writ,  of 
course  we  cannot  notice  it  when  it  improperly 
finds  its  way  into  the  return.  Le  Boy  v.  Mayor 
of  N.  T.,  20  Johns,  438.  Besides,  how  do  the 
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Corporation  themselves  find  out  the  principle 
by  which  the  overvaluation  may  have  1>«  < n 
wrought?  By  accident,  if  at  all.  They  are  per- 
haps informed  by  some  remonstrance:  and  the 
writ,  I  see,  goes  on  to  command,  among  other 
things,  a  return  of  remonstrances.  The  conject- 
ural statement  by  the  Corporation,  of  a  belief 
that  their  commissioners  may  have  apprnN<<l 
and  assessed  on  erroneous  principles,  a  belief 
derived  either  from  remonstrances  or  what  tin- 
commissioners  told  them,  one  would  suppose 
should  be  set  down  among  the  last  grounds  for 
upsetting  a  proceeding  of  the  character  now 
in  question. 

I  have  already  cited  incidentally,  Le  Roy  v. 
Mayor  of  N.  7.,  20  Johns.,  430.  That  was  the 
case  of  a  certiorari  to  review  and  correct  an  as- 
M  >Miient  made  by  order  of  the  city  Corpora- 
tion, for  building  a  common  sewer.  The  alle- 
gation was,  that  it  had  been  assessed  on  a  very 
few,  whereas  a  great  many  were  benefited. 
The  writ  being  then,  as  it  was  thought,  with- 
out any  direct  precedent  in  this  court,  the 
plaintiff  was  put  to  encounter  several  motions 
to  quash  it.  It  was  found  to  be  clearly  sustain- 
able by  the  case  of  Cardiff e  Bridge, \  Salk.,146, 
and  many  other  cases.  Returns  were  accord- 
ingly called  for,  till  from  various  orders,  maps, 
and  other  instrumental  proceedings  of  the  Cor- 
poration, the  court  were  enabled  to  see  that  a 
class  of  persons  actually  benefited  had  been 
omitted  in  the  assessment.  That  equality 
had,  therefore,  been  violated  which  the  court 
thought  the  statute,  on  its  true  construction, 
demanded,  and  they,  therefore,  set  aside  the 
proceeding.  But  in  that  very  case  they  de- 
clared, that  if  the  proper  persons  had  been  as- 
sessed, they  could  not  correct  the  amount. 
The  question  as  to  persons  was  jurisdictional; 
and  after  ordering  a  supplemental  return,  it  so 
turned  out,  that  on  papers  which  the  court 
thought  were  properly  in  the  return,  they 
could  infer  that  the  power  of  assessment  had 
not  been  exerted  in  that  full  and  just  measure 
which  the  Legislature  had  required.  Vide  20 
Johns.,  438,  Woodworth,  J.  The  words  of  the 
statute  *distributing  the  expense  there, [*283 
will  be  found  very  nearly  the  same  as  those 
now  in  question.  It  was  to  be  laid  on  all  the 
houses  and  lots  intended  to  be  benefited.  And 
the  case  is  an  authority  for  no  more  than  that 
on  certiorari  ;  the  court  will  take  up  the  ad 
mission  in  the  return,  that  a  greater  number 
had  been  benefited  than  the  inferior  tribunal 
had  assessed.  That  was  certainly  a  jurisdic- 
tional question;  in  other  words,  the  statute 
had  not  been  followed.  It  was  held  to  be  a 
question  of  that  nature,  in  Whitley  v.  Fairx,lt, 
Sty.,  12,  13.  There  trover  was  brought  for  die- 
training  under  a  warrant  of  the  commissioners 
of  sewers,  for  a  tax  set  by  them  towards  the 
reparation  of  sea-walls;  and  on  justification  by 
plea  (for  it  was  then  fashionable  to  plead  spe- 
cially in  trover),  it  appeared  that  there  were  800 
acres  of  land  in  the  hands  of  the  King  which 
were  liable  to  contribute,  but  were,  notwith- 
standing, omitted  in  the  assessment;  and  so  it 
was  saiu  the  tax  was  unjust,  because,  by  the 
not  taxing  of  them,  a  greater  burden  was  laid 
on  the  rest  of  the  land  than  of  right  ought  to 
be;  and  on  demurrer, the  court  held  this  a  good 
exception,  saying  the  King's  lands  are  taxable 
by  the  statute.  V isiting  the  consequence  of 
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this  illegal  assumption  of  power  on  the  collect- 
or, may  have  been  too  severe,  as  the  English 
cases  on  this  head  appear  generally  to  be,  but 
the  case  clearly  proves  that  the  question  is  one 
of  jurisdiction,  and  so  justifies  an  interference 
by'cerliorari,  if  the  return  will  admit  the  fact. 
Conceding,  therefore,  the  authority  of  Le  Roy 
v.  Mayor  of  N.  T.,  we  have,  notwithstanding, 
declared  that  we  would  not  look  into  the  quan- 
tum of  assessment,  as  whether  too  high  or  too 
low;  but  would  stop  with  the  question  as  to 
the  persons  who  ought  to  be  assessed.  Bouton 
v.  President,  etc.,  of  Brooklyn,  2  Wend.,  395, 
398.  It  has  been  said  that  the  writ  will  lie  even 
to  remove  the  tax  lists  of  a  school  district. 
Storm  v.  Odell,  2  Wend..  287.  But  it  cannot  be 
directed  to  the  trustees,  because  there  is  a  pow- 
er of  appeal  to  the  commissioners,  and  must, 
therefore,  be  addressed  to  the  latter.  Id.  Ac- 
cordingly, I  remember  having,  at  a  special 
term,  refused  to  remove  the  proceedings  of 
commissioners  of  highways  in  laying  out  a 
284*]  road,  by  a  writ  addressed  *to  them,  be- 
cause in  such  case  there  may  be  an  appeal  to 
the  county  judges;  and,  in  the  instance  men- 
tioned, there  had  been  an  appeal.  The  courts 
do  not  mean,  therefore,  when  they  say  a 
certiorari  will  lie  to  remove  assessments,  that 
it  may  go  in  every  case,  and  be  addressed 
to  anybody,  or  that  they  will  review  anything 
and  everything  which  may  be  improvidently 
called  for  in  the  process,  as  drawn  by  the  at- 
torney, or  which  may  find  its  way  into  the  re- 
turn. They  may  exercise  a  discretion  whether 
it  shall  go  at  all,  even  where  a  question  of  ju- 
risdiction can  obviously  belaid  hold  of  through 
a  return.  In  cases  of  commissioners  of  sewers, 
the  court  will  inquire,  and  withhold  the  writ, 
if  there  be  danger  of  inundations  from  the  de- 
lay or  discouragement  which  may  arise  from 
granting  it.  Case  of  Cardiffe  Bridge,  1  Salk., 
146.  And  it  seems  they  will  always  require, 
not  only  an  affidavit  that  there  will  be  no  prej- 
judice  but  that  notice  should  be  given  to  the 
commissioners  of  a  motion  for  the  writ.  King 
v.  Butler,  2  Barnardist,  K.  B. ,  283.  So  to  re- 
move and  suspend  proceedings  on  a  general 
assessment,  to  the  amount  of  thousands  of  dol- 
lars, because  A  B  ought  or  ought  not  to  be  as- 
sessed, would  sometimes  work  a  great  evil. 
Then  the  writ  had  better  be  refused,  and  the 
party  be  put  to  his  action;  or  the  court  may  by 
rule  absolve  the  inferior  jurisdiction  from  the 
charge  of  a  contempt,  if  they  proceed  after  the 
writ  shall  have  been  served.  Patchin  v.  Mayor, 
etc.,  of  Brooklyn,  13  Wend.,  664. 

So  much  for  the  office  of  the  certiorari  to  re- 
view assessments,  as  it  has  been  understood  in 
this  court. 

The  writ  now  in  question,  the  return  and  the 
argument  built  upon  it,  assume  a  latitude  ex- 
lending,  so  far  as  I  have  been  able  to  discover, 
beyond  anything  warranted  by  the  books,  an- 
cient or  modern.  The  precedents  more  im- 
mediately in  point  are  those  respecting  the  writ 
of  certiorari  directed  to  commissioners  of  sew- 
ers, acting  under  various  common  law  commis- 
sions and  statutes  of  England.  Vide  Vin.  Abr. 
Sewers,  A.  They  have  power  in  certain  pre- 
scribed forms  to  assess  for  benefit,  and  levy  the 
assessments  by  warrant  of  distress.  Id. ,  B,  and 
285*]  vide  Petersd.  *Abr.  Sewers,  n.  The 
limits  within  which  the  court  hold  themselves, 
WEND.  23. 


in  those  cases,  will  be  seen  by  Custodes,  etc.  v. 
Inhabitants  of  Outwell,  Tyd,  Newton,  etc.,  run- 
ning through  Styles,  178,  180,  184,  191.  The 
inquiry  there  was  jurisdictional,  of  places  and 
persons  made  liable  to  contribute  by  common 
law  or  statute,  or  by  prescription,  within  the 
boundaries  of  the  particular  commission,  as 
these  matters  appeared  upon  the  face  of  the 
inquisition  and  other  documents  making  parts 
of  the  proceeding.  Upon  them  it  seems  the 
court  also  took  up  the  question  whether  the  le- 
gal method  of  apportionment  had  been  pursued ; 
as  whether  it  should  be  so  much  by  the  acre, 
or  according  to  the  value.  With  this  latter  the 
court  seemed  to  be  finally  satisfied  by  the  an- 
swer, that  non  constat  but  the  acres  were  all  of 
the  same  value;  though  Roll,  Gh.  J.,  p.  185, 
said  it  ought  to  be  equal  and  according  to  the 
number  of  acres,  and  it  is  not  so  here.  The 
proceeding  was  reversed  only  because  the  in- 
quisition did  not  state  that  Newton  and  Tyd, 
the  vills  taxed  and  complaining,  were  within 
the  Hundred  of  Witsbitch  for  which  the  com- 
mission was  granted.  All  went  on  the  face  of 
the  record,  viz. :  the  commission, order,  inquisi- 
tion, etc.,  which  were  returned  by  the  commis- 
sioners. Nothing  extrinsic  was  mentioned  by 
the  court,  and  hardly  by  the  counsel.  The  re- 
mark of  Roll,  that  the  assessment  ought  to  be 
equal  and  according  to  the  number  of  acres, 
was  made  on  what  appeared  by  the  inquisition. 
This  should  state  the  assessment  to  have  been 
equal,  etc.,  because  the  statute  says  it  shall  be 
so  made.  Vin.  Abr.  Sewers,  A;  Id.,  B,  pi.  1, 
marg.  note,  citing  what  Roll  said.  The  amount 
is,  that  the  statute  must  appear  on  the  record 
to  have  been  pursued  according  to  its  meaning. 
In  another  case  the  distress  was  for  an  acre-tax 
and  the  K.  B.  said  they  thought  this  was  not  a 
fit  way,  as  it  put  the  commissioners  to  inquire 
of  the  value  of  every  acre;  but  on  return  of 
the  orders  by  certiorari,they  said  this  court  can- 
not determine  it,  but  the  commissioners  must; 
and  in  trespass  or  trover  it  may  be  proper. 
Comrs.  v.  Newburgh,  3  Keb.,  827;  that  is,  as  I 
understand  it,  in  an  action  for  the  distress, 
where  you  may  go  into  evidence,  the  levying 
this  *as  an  acre  tax  may  appear  to  have  [*28ft 
been  proper.  And  if  a  party  mean  to  examine 
in  respect  to  collateral  facts  which  take  away 
jurisdiction,  it  is  well  known  that  he  may  have 
an  action.  It  is  very  common  against  persons 
acting  under  the  warrants  of  commissioners  of 
sewers.  Vide  Petersd.  Abr.  Sewers,  I,  pi.  2, 
etc.  In  view  of  this,  Phillips,  in  the  7th  ed. 
of  his  book  on  Evidence,  Vol.  II.,  pp.  433-444 
(see  Am.  ed.  of  1839),  has  thought  it  useful  to 
treat  of  the  rules  of  evidence  applicable  to  that 
particular  head.  Jurisdictional  inquiries,  as 
there  spoken  of,  may,  in  somecases,  bethought 
more  free  than  comports  exactly  with  later 
English  and  American  decisions.  But  it  will  at 
once  occur  that  such  inquiries  on  certiorari 
would  be  impracticable,  at  least,  without  say- 
ing that  the  attempt  to  prosecute  them  would 
be  absurd.  It  is  even  said  by  Phillips,  that  the 
plaintiff  may  prove  that  he  derived  no  benefit 
from  the  sewer  on  account  of  which  he  is  rated. 
Vide  Id.,  438,  442.  In  the  case  cited  by  him. 
Stafford  v.  Hamston,  2  Brod.  &  B.,  691,  more 
fully  reported  in  5  Moore,  608,  this  was  consid- 
ered a  jurisdictional  question, on  which  the  com- 
mission, finding  of  the  jury,  decree  and  rate 
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should  not  he  a  conclusive  protection  even  to 
the  collector;  and  several  cases  were  cited  to 
prove  that  this  is  so,  although  the  plaintiff  ap- 
pear to  reside,  and  his  property  to  lie  within 
the  limits  of  the  commission.  The  case  in 
Moore  went  on  the  very  ground  that  the  party 
had  no  other  remedy.  He  cannot,  therefore,  as 
has  been  sometimes  attempted  in  this  court, 
bring  a  certiorari,  and  assign  want  of  jurisdic- 
tion as  an  error  in  fact,  and  so  go  to  a  jury. 
11 nines  v.  Judges  of  We*tche*t*r,  20  Wend..  625. 
And  though,  since  Savacool  v.  Boughton,  5 
Wend.,  170,  and  other  cases,  on  to  People  v. 
Collins,  19  Wend.,  56,  and  I  apprehend  accord- 
ing to  some  English  cases,  vide  19  Wend.,  62, 
63,  the  inquiry  could  not  be  carried  so  far,  yet 
the  case  is  not,  therefore,  the  less  an  authority 
for  saying  that  a  certiorari  cannot  easily  reach 
such  collateral  matter.  In  Britlain  v.  Kin- 
naird,  4  Moore.  50;  8.  C.,  1  Brod.  &  B.,  432, 
the  court  conceded  this  principle,  while  the 
case  itself  came  nearer  the  spirit  of  our  own 
decisions  in  respect  to  the  protective  power  of 
128 7*J  process.  *Case  of  Ink.  of  Weslham,  10 
Mod.,  159,  is  a  further  illustration  of  what  the 
court  do  on  cerliorari.  There  the  commission- 
ers charged  inhabitants  with  the  expense  of  a 
tumbling  bay  and  lock,  erected  for  private  ben- 
efit, which  must- of  necessity  be  a  nuisance. 
The  whole  matter  appearing  on  the  face  of  the 
order,  it  was  quashed.  Several  cases  in  which 
actions  have  been  maintained  against  persons 
acting  by  the  authority  of  the  commissioners, 
with  a  view  to  try  questions  of  jurisdiction, 
will  serve  still  further  to  illustrate  the  distinc- 
tion. Anselm  v.  Barnard,  2  Keb.,  675;  see, 
also,  Ball  v.  Pattridge,  Sid.,  296;  B.C.,  2  Keb., 
82.  It  will  be  found  further,  very  fully  illus- 
trated by  cases  of  actions,  and  especially  cases 
on  writs  of  cerliorari,  collected  in  Viu.  Abr. 
Sewers,  G,  pi.  1-18.  The  rule  upon  certiorari, 
which  we  have  several  times  had  occasion  to 
declare,  is  there  summed  up  at  pi.  12,  citing 
Rex  v.  Com'rs  of  Fenns,  2  Keb. ,  43.  The  case  is 
given  in  the  exact  words  of  Keble,  and  con- 
cludes thus:  "  This  court  may  judge  whether 
they  (the  commissioners)  have  pursued  their 
power;  which  they  (the  court)  must  take  ac 
cording  to  their  return."  The  same  case  de 
clares  another  principle,  which  has  been  held 
by  this  court,  that  a  writ  of  certiorari  will  lie 
to  an  inferior  tribunal,  even  though  the  act  by 
which  it  is  created,  declare  its  adjudication  to 
be  final.  Vide  Lawton  v.  Com.  of  Cambridge, 
2  Cai.,  179.  In  2  Keble,  it  was  held  to  lie, 
though  the  Act  declared  that  the  proceeding 
should  be  without  appeal.  This  was  a  vigor- 
ous assertion  of  jurisdiction:  but  the  compass 
of  the  writ  is  carefully  limited  at  the  same  time, 
as  we  have  lately  fixed  it  in  a  series  of  cases. 
Birdsall  v.  Phillips,  1 7  Wend . ,  464 ;  Allyn  v.  Com. 
of  Schodack,  19  Wend.  ,342;  Prindle  v.  Anderson, 
Id.,  391;  Simpson  v.  RJiinelanders.  20  Wend., 
103;  Johnson  v.  Moss,  Id.,  145;  8.  C.,  Id.,  148; 
Wilson  v.  Green,  Id.,  189. 

The  amount  of  these  is,  that  we  will  not,  in 
any  case,  on  a  common  law  certiorari  go  be- 
yond the  question  of  power,  which  is  another 
word  for  jurisdiction;  and  in  searching  for 
power,  we  will  confine  ourselves  to  matter 
properly  introduced  into  the  return.  If  the  in- 
288*]  strumental  part  of  the  *proceedings 
below,  fail  to  present  a  case  for  legal  action 
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there,  we  are  thus  enabled  to  see  a  want  of  ju 
rNdiction.  Queen  v.  Ink.  of  Westfiam,  before 
cited,  is  one  instance.  Thus  strain  in  the  Ink. 
ofOldbenyr.  Stafford,  Sid.,  145,  though  the 
commissioners  of  sewers  had  power  to  decree 
that  .1  8.  should  repair  the  flood  gates  of  his 
mill,  they  had  not  power  to  make  an  order  that 
he  should  be  imprisoned  for  disobedience. 
Therefore,  an  order  for  imprisonment  was  re- 
versed on  certiorari,  while  the  order  to  repair 
was  allowed  to  stand.  So  although  the  case  be, 
in  fact,  within  their  jurisdiction,  but  not  fully 
shown  by  the  documents  returned;  Ink.  of 
Bromley,  etc.,  at  BlackweU,  1  Keb.,  4;  yet  in 
form  the  proceedings  need  not  be  so  exact, as  in 
an  indictment.  Ld.  Dunbar's  case,  Sid.,  78.  In 
one  case,  the  court  refused  to  quash  an  order 
for  mere  mispleading;  and  they  even  refused 
to  file  the  return.  King  and  Heart  v.  Comrs.  of 
Sewers  of  Lincolnshire,  2  Keb. ,  339,  340.  I  pre- 
sume this  mispleading,  must  have  been  formal 
only;  because  it  is  plain,  that  an  attempt  to  set 
out  a  title  and  failing  in  substance,  would  be 
the  same  as  showing  none  at  all. 

The  proceeding  now  sought  to  be  questioned 
is  the  exercise  of  an  ordinary  power  for  re- 
pairing a  street  by  a  municipal  Corporation, 
acting  within  its  territorial  limits,  and  on  per- 
sons liable  to  be  assessed  for  the  expense.  The 
Corporation  has  also  complied  with  the  forms 
required  by  its  charter.  Saying  so  much,  an- 
swers all  the  objections  which  we  have  power 
to  notice.  The  defendants  did  well  in  omitting 
to  return  evidence  heard,  either  before  them- 
selves, their  committee  or  the  commissioners. 
The  writ  was  wrong  in  requiring  it.  We  can- 
not look  into  testimony  on  the  merits,  even 
where  the  return  comes  from  a  tribunal  bound 
to  act  upon  the  general  law  of  evidence;  a 
fortiori  where  it  is  governed  by  its  own  discre- 
tion on  matters  lying  under  its  personal  obser- 
vation, and  being  at  the  same  time  destitute  of 
the  least  power  to  coerce  the  production  of 
papers  or  the  attendance  of  witnesses.  The 
writ  might  as  well  go  to  a  jury  who  assess 
damages  for  a  road. 

The  committee  of  the  Common  Council,  also 
named  in  the  *writ,  did  right  in  not  [*289 
returning  at  all.  It  might  as  well  go  to  any 
occasional  committee  in  the  state,  whether  ap- 
pointed by  a  corporation,  or  a  voluntary  asso- 
ciation, or  meeting  of  individuals.  It  might, 
with  even  more  color  of  propriety,  have  been 
addressed  to  the  city  superintendent  or  com- 
missioners, for  they  are  mentioned  as  officers 
by  the  organic  law.  Yet,  for  this  purpose, 
they  are  no  more  than  subordinate  agents  of 
the  corporation;  and  the  writ  could  go  to  them 
with  no  more  propriety  than  to  a  constable  or 
jury  acting  in  a  justice's  court. 

The  writ  recites  no  complaint  of  the  persons 
assessed,  nor  any  one  of  them,  that  error  had 
intervened;  and  we  are  not  informed  in  any 
part  of  the  record,  what  persons  are  disposed 
to  complain.  These  last  are  defects  which 
would  have  furnished  good  grounds  for  quash- 
ing the  writ.  But  as  the  corporation  have  made 
a  return,  and  have  appeared  by  counsel  and 
moved  to  affirm  the  proceedings,  we,  there- 
fore, render, 

Judgment  of  affirmance. 

Reviewed— 54  Tex.,  441. 

Certiorari— Office  of— Requisites  of.     Cited  in— 2 
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Hill  25 ;  39  N.  Y.,  509 ;  68  N.  Y.,  409 ;  44  Barb.,  468 ;  12 
Abb.  Pr.,  91 ;  2  Co. ,  54;  52  Cal.,  140. 

Street  assessment— Review  of  proceedings  by  cer- 
tiorari.  Cited  in-63  N.  Y.,  300;  48.  Barb.,  177;  43 

Inferior  tribunal— Certiorari  to.  Cited  in— 3  Lans., 
149;  2  Hun,  152:  32  Barb.,  134;  33  Barb.,  347;  3  T.  & 
C  639 ;  4  T.  &  C.,  439  ;  20  How.  Pr.,  461 ;  32  How.  Pr., 
122,  135 ;  34  How.  Pr.,  160 :  4  Rob.,  309, 


BAKER  «.  M'DUFFIE. 

Sheriff— How  Far  Concluded  by  His  Return— 
Replevin — Estoppel. 

A  sheriff  is  generally  concluded  by  his  return 
upon  process  from  gainsaying  its  truth  collaterally. 
If  there  be  error  in  the  return,  it  must  be  reformed 
by  a  direct  proceeding,  so  that  a  full  explanation 
may  be  given. 

But  he  is  so  concluded  only  when  his  return  is  set 
up  by  a  party  who  may  claim  something  under  it ; 
if  others  rely  upon  it  as  his  admission,  it  is  but 
prima  facie  evidence,  and  may  be  explained. 

A  defendant  in  replevin,  who  puts  in  a  claim  of 
property  and  agrees  that  his  possession  shall  be  con- 
sidered the  possession  of  the  sheriff  until  the  claim 
be  tried,  is  estopped  from  denying  the  sheriff's  pos- 
session ;  and  on  demand  and  refusal  to  deliver  up 
the  property,  may  be  proceeded  against  by  action 
of  replevin. 

SECitations— 19  Wend.,  495 ;  11  Wend.,  551 ;  8  Johns., 
548;  12  Johns.,  403 ;  Dalt.,  189,  190;  Wats.  Sher.,  72; 
1  Ld.  Raym..  184 ;  6  Maule  &  S.,  42. 

ERROR  from  the  Albany  C.  P.  M'Duffie 
sued  Baker  in  an  action  of  replevin,  for 
detaining  certain  articles  of  silver  ware.  The 
defendant  pleaded  non  detinet,  and  gave  notice 
of  special  matter.  On  the  trial  of  the  cause 
the  plaintiff  proved  that  he  had  been  sheriff  of 
the  County  of  Albany,  and  whilst  such  sheriff 
29O*]  a  writ  of  replevin  was  issued  *from 
the  Albany  Mayor's  Court,  at  the  suit  of  one 
Little  v.  Baker,  the  plaiutiff  in  error,  for  the 
same  articles  of  silver  ware  claimed  by  him; 
and  that  the  writ  was  put  into  the  hands  of 
his  under  sheriff,  who  called  upon  Baker  to 
serve  it.  Baker  said  that  he  had  the  property 
in  his  house,  but  that  it  might  be  considered 
in  the  possession  of  the  under  sheriff,  whom 
he  desired  to  call  a  jury  to  try  the  title.  A 
jury  was  summoned,  who  found  against  the 
claim  of  Baker.  The  writ  of  replevin  in  the 
suit  of  Little  v.  Baker  was  produced,  and  on  it 
was  a  return  of  the  under  sheriff  that  he  had 
caused  the  property  in  the  writ  described  to 
be  replevied,  and  had  delivered  the  same  to  the 
plaintiff's  agent;  but  the  under  sheriff  testified 
that  he  had  not  seen  the  property  until  after 
the  commencement  of  the  suit  of  M'Duffie  v. 
Baker.  The  plaintiff  proved  the  value  of  the 
property  to  be  between  $10  and  $12,  and  rested 
his  cause.  The  counsel  for  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  it 
was  manifest  that  the  sheriff  was  not  entitled 
to  the  possession  of  the  property;  that  the  re- 
turn upon  the  writ  of  replevin,  in  the  case  of 
Little  v.  Baker,  was  conclusive  upon  him,  and 
could  not  be  contradicted  collaterally,  as  had 
been  done  here;  and  that  in  other  respects  the 
evidence  was  insufficient  to  maintain  the  ac- 
tion. The  nonsuit  was  denied.  The  defend- 
ant offered  to  prove  that  on  the  trial  of  the 
action  of  Little  against  him  a  verdict  was  ren- 
dered against  Little;  which  evidence  was  re- 
jected by  the  judge.  The  jury  thereupon,  un- 
der the  charge  of  the  court,  found  a  verdict 
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for  the  plaintiff  with  six  cents  damages  and 
six  cents  costs,  and  assessed  the  value  of  the 
property  at  $12.  Upon  which  verdict  judg- 
ment was  entered  in  favor  of  the  plaintiff.  The 
defendant  having  excepted  to  the  decision  of 
the  court,  sued  out  a  writ  of  error. 

Mr.  J.  Holmes,  for  the  plaintiff,  urged  the 
points  raised  at  the  trial,  and  in  support  of  the 
conclusiveness  of  the  return  cited  11  East,  299; 
2  Phil.  Ev.,  259,  891,  Cowen  &  H.  ed.;  Wat- 
son, Office  of  Sheriff,  72;  7  Law  Lib.,  53.  He 
also  insisted  that  no  action  would  lie  until 
after  a  demand  and  refusal. 

*Mr.  M.  T.  Reynolds,  in  answer,  [*29 1 
said  that  the  conclusiveness  of  a  sheriff's  re- 
turn could  be  insisted  upon  only  by  a  party 
who  could  claim  something  under  it.  That  in 
this  case  Baker  had  no  interest  in  the  matter, 
let  the  sheriff  return  whatever  he  chose.  As  to 
the  demand  and  refusal,  the  question  was  not 
raised  in  the  court  below. 

By  the  Court,  Nelson,  Ch.  J.  It  was  com- 
petent for  Baker  to  waive  the  regular  steps 
necessary  to  seize  the  property  under  the  writ 
of  replevin,  so  far  as  he  was  concerned;  and 
therefore  his  refusal  to  deliver  the  property 
after  the  inquisition  was  wrongful.  Third  per- 
sons would  have  been  unaffected  by  the  un- 
derstanding, but  he  was  concluded.  A  levy 
under  &fi.fa.  may  be  valid  as  against  the  de- 
fendant, without  the  property  being  in  view 
of  the  officer,  if  assented  to.  19  Wend.,  495; 
11  Id.,  551.  Assuming  the  property  to  have 
been  in  the  possession  of  the  deputy,  under  the 
writ  agreeably  to  the  understanding  of  the 
parties,  then  it  is  clear  Baker  had  no  right  to 
detain  it,  and  on  demand  and  refusal  trover 
would  have  lain,  8  Johns.,  548;  12  M,  403,  and 
of  course  since  the  Revised  Statutes  replevin 
in  the  detinet  lies.  The  return  on  the  first  writ 
is  conclusive  in  that  suit;  Dalt.,  189,  190;  Wat- 
son, Office  of  Sheriff,  72,  and  generally  the 
sheriff  is  concluded  by  his  own  return  until 
amended.  1  Ld.  Raym.,  184;  Watson,  72.  But 
this,  rule  should  be  confined  to  cases  where  the 
party  against  whom  it  is  sought  to  be  im- 
peached collaterally, derives  some  interest  from, 
or  under  it;  otherwise  there  is  no  reason  for 
shutting  out  the  truth  of  the  matter.  If  the 
right  or"  title  of  a  party  will  be  prejudiced  by 
the  impeachment,  then  it  is  but  reasonable  that 
it  should  be  reformed  by  a  direct  proceeding, 
when  a  full  explanation  can  be  given.  But 
even  in  such  case,  absolute  verity  is  not  al- 
ways accorded  to  it.  In  Bridges  v.  Walfoi-d,  6 
Maule  &  8.,  42,  the  K.  B.,inan  action  against 
the  sheriff,  for  not  selling  goods  on  a  vendi- 
tioni  exponas,  permitted  him  to  show  that  the 
defendant  had  become  a  bankrupt  before  the 
judgment  and  that  the  plaintiff  knew  it,  al- 
though he  had  returned  on  the  J?.  /a.  the  levy, 
and  that  part  of  the  goods  remained  on  hand 
for  want  of  bidders. 

*Now  in  this  case,  it  is  no  concern  [*292 
of  the  defendant  below  whether  the  property 
had  been  delivered  to  the  plaintiff  in  the  first 
writ  or  not;  the  fact  was  in  no  possible  aspect 
of  that  case  material  to  him.  After  the  cap- 
tion, the  deliverance  was  a  mere  question  be- 
tween the  officer  and  the  plaintiff,  to  which 
the  defendant  was  as  indifferent  as  a  stranger. 
The  return  was  competent  proof  for  him  as  it 
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would  be  for  a  stranger,  and  primafaeie  showed 
lit  It-  out  of  the  sheriff,  it  being  his  solemn  ad- 
mission of  the  fact,  but  it  was  subject  to  any 
•  vplunation  that  could  be  given,  the  same  as  if 
I  lie  defendant  had  been  a  stranger  to  the  first 
suit.  The  rules  of  evidence  should  be  liber- 
ally expounded  in  furtherance  of  truth,  which 
should  never  be  shut  out,  except  for  substan- 
tial reasons,  and  to  promote  the  ends  of  justice. 
The  sheriff  is  entitled  to  recover  the  full  value 
of  the  property.  The  action  is  for  the  benefit 
of  the  plaintiff  in  the  first  suit,  who  has  given 
a  bond  for  its  return,  and  upon  which  he 
stands  liable  for  the  value,  in  case  he  fail  in 
his  action,  although  there  has  been  no  deliver- 
ance of  it  to  him.  The  fruits  of  this  recovery 
constitute  his  only  indemnity,  and  if  he  should 
succeed  in  that  suit,  which  was  for  a  tortious 
taking,  he  gets  no  more  than  what  is  here  re- 
covered. The  property  is  supposed  to  have 
been  delivered  to  him,  and  no  value  is  assessed 
for  the  purpose  of  recovering  its  amount. 

The  defendant  offered  to  show,  by  way  of 
defense  or  in  initigation.that  he  had  succeeded 
in  the  first  suit,  but  the  proof  was  excluded, 
and  properly  so.  The  very  offer  shows  that 
the  plaintiff  had  become  liable  to  the  defend- 
ant on  the  replevin  bond  and,  therefore,  enti- 
tled to  the  full  value  of  the  property  in  this 
suit.  I  concede,  had  the  offer  gone  further,  so 
as  to  have  shown  that  a  retorno  habendo  had 
been  issued,  and  the  articles  redelivered  as  a 
satisfaction,  instead  of  an  assessment  and  re- 
sort to  the  bond, it  would  have  been  admissible 
in  mitigation,  for  then  in  no  event  could  the 
plaintiff  there  be  further  liable  for  the  proper- 
ty or  its  value. 

The  case  discloses  an  extraordinary  dispute 
about  a  very  small  matter,  and  affords  a  strik- 
293*]  ing  instance  of  the  spirit  *of  litigation; 
but  I  cannot  say  that  this  suit  was  unneces- 
sary. The  sheriff  might,  undoubtedly,  have 
pursued  the  property  and  taken  it  on  the  first 
writ,  if  it  could  have  been  found.  It  was  prob- 
ably placed  beyond  his  reach,  and  hence  the 
necessity  of  resorting  to  a  legal  remedy. 

A  demand  was,  doubtless,  necessary  in  or- 
der to  maintain  the  suit;  but  no  such  objection 
was  taken  at  the  trial  and,  therefore,  is  not  to 
be  noticed  here.  ^ 

Judgment  affirmed. 

Cited  in— 50  N.  Y..  358: 11  Barb.,  544;  43  Barb.,  378;  4 
How.  Pr.,  112;  1  Daly.  98. 


MERVIN  &  GOLDSMITH  v.  KUMBEL. 

Action  on  Judgment  against  Two  Joint  Debtors 
only  One  of  Whom  was  Served — Other  Evidence 
than  the  Judgment,  Necessary  as  against  the 
Other— How  Far  Full  Faith  and  Credit  is  to 
be  Given  to  Records,  etc.,  of  Courts  of  Another 
State. 

In  an  action  of  debt  on  a  judgment  obtained 
against  two  joint  debtors,  but  in  which  only  one  of 
them  was  served  with  process,  the  plaintiff,  to  sup- 
port his  action  on  the  judgment  against  the  debtor 

NOTE.— Constitut tonal  law  —  Foreign  judgments— 
How  far  those  of  sister  States  are  conclusive.  For  a 
full  discussion,  see  Hitchcock  v.  Aicken,  1  Cai..  460, 
M)te;  Pawling  v.  Willaon,  13  Johns.,  192,*note;  Van- 
denheuvel  v.  United  Ins.  Co..  2  Johns.  Cas.,  451,  note. 

374 


not  served  with  process  in  the  first  suit,  is  bound  to 
show  his  liability  by  evidence  other  than  tin-  jwln- 
im -nt,  iiiHlcrthr  pica  of  mil  tie!  record  interposed  by 

the  defendant! 

A  plea  by  such  defendant  that  he  had  not  been 
•erred  with  process  In  the  nit  in  wbJoh  the  judg- 
ment was  recovered,  that  he  lui'l  not  imtirc  nt  tin- 
suit,  nor  appeared  therein,  is  not  u  proper  pica. 

After  a  Judgment  like  that  sued  upon  in  this  case 
is  entered,  the  plaintiff  is  not  at  JilM-rty  t.,  r.  <-ur  to 
the  original  cause  of  action. 

How  far  full  faith  and  credit  must  be  given  in  the 
courts  of  one  State  to  the  records  and  judicial  pro- 
ceedings of  another,  considered  and  commented 
upon.t 

Citations— 2  Johns.,  87;  6  Johns..  98;  16  Johns.,  66; 
15  Johns.,  121;  0  Cow.,  695;  5  Wend.,  148,  Itfl;  6  Wend  , 
206,  29B,  477  :  1  R.  L.,  1813,  p.  521,  sec.  13 :  2  K.  S..  299, 
328,  2d  ed.  sees.  97,  98;  377,  sees.  2, 4;  18  Johns..  459;  2  K. 
S..299,  2d  ed.:  1  R.  L..  1801,  p.  :{.>).  sec.  i:t:  Cow.  &  H's. 
NoUetpJ  Phil.  Ev.,  170-174,  799-801.  909-915,  text,  pp. 


92,  93;  1  Phil.  Ev.,  8th  Lond.  ed.  by  Phil.  &  Amos,  31 
400;  6  Pick.,  239;  1  Pet.  C.  C.,  74.  82, 155:  7  Cranch,  481; 
3  Wh.,  234.  n.  c  ;  6  Conn..  508,  519;  15  Wend..  374. 376, 
610;  13  Pick.,  53. 

ERROR  from  the  N.  Y.  C.  P.  Kumbel  sued 
Mervin  &  Goldsmith,  and  declared  in  the 
usual  form  in  debt,  on  judgment,  for  $686.78, 
recovered  by  him  against  the  defendants  in  the 
N.  Y.  C.  P.  in  Dec.,  *1830,  in  an  ac-  [*294 
tion  of  assumpsit.  The  defendant,  Mervin, 
pleaded:  1.  Nul  tiel  recoi'd;  and  2.  That  at  the 
time  of  the  commencement  of  the  suit  in  which 
the  judgment  was  recovered,  and  that  at  the 
time  the  judgment  was  rendered,  and  during 
all  the  intermediate  time,  he  was  not  a  citizen 
or  inhabitant  or  resident  of  the  State  of  N.  V., 
nor  amenable  to  its  laws,  nor  within  the  juris- 
diction of  the  courts  thereof,  and  that  the 
original  process  in  the  suit  in  which  the  judg- 
ment was  recovered  was  never  served  on  him, 
nor  did  he  have  any  notice  of  nor  appear  in 
the  suit.  Replication,  that  the  suit  in  which 
the  judgment  was  recovered,  was  commenced 
by  the  service  on  Goldsmith  of  a  capias  ad  re- 
apondendum,  issued  against  both  of  the  defend- 
ants. Verification.  Demurrer  to  this  replica- 
tion, and  joinder  in  demurrer.  The  court  below 
rendered  judgment  for  the  plaintiff  on  the  de- 
murrer. Goldsmith  made  default. 

On  the  trial  of  the  issue  upon  nul  tiel  record, 
the  plaintiff  offered  in  evidence  the  judgment 
record,  in  which  it  was  stated,  in  the  usual 
form,  that  Goldsmith  was  in  custody,  etc.,  and 
that  Mervin  was  returned  by  the  sheriff  of  N. 
Y. ,  to  whom  the  capias  ad  respondendum  was 
directed,  not  found.  The  suit  was  commenced 

•IJudge.  Bronson  concurs  with  his  brethren  in  hold- 
ing that  the  plaintiff  was  bound  to  establish  the  lia- 
bility of  the  defendant  by  evidence  other  than  the 
judgment  entered  against  him  in  an  action  in  which 
he  was  not  served  with  process :  but  differs  with 
them  as  to  the  effect  of  the  judgment.  He  holds 
that  such  judgment,  in  an  action  upon  it  against  a 
defendant  not  served  with  process,  proves  nothing 
against  such  defendant;  that  not  only  bis  liability, 
but  the  extent  of  such  liability,  must  be  established 
by  evidence  other  than  the  judgment ;  the  only  ef- 
fect of  the  judgment  being  to  subject  the  partner- 
ship property  of  the  defendants  to  execution,  and 
to  limit  the  plaintiff's  claim  to  the  amount  specified 
in  it,  so  that  there  cannot  be  a  recovery  for  a  great- 
ersum  in  the  second,  than  in  the  first  suit.  Conse- 
(|iiently,  lie  holds  that  the  judgment  not  being  even 
prima  facie  evidence  of  liability,  an  action  of  debt 
will  not  lie  upon  it;  and  further,  that  if  the  plaintiff 
wishes  to  reach  beyond  the  partnership  property.be 
may  bring  his  suit  on  the  original  cause  of  action 
against  the  defendant  not  served  with  process.  On 
the  contrary.  Judge  Cowen  holds  that  the  action  of 
debt  lies,  and  that  the  original  cause  of  action  is 
merged  in  the  judgment.  The  Chief  Justice  concurs 
in  opinion  with  Judge  Cowen. 
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in  Aug.,  1830,  and  judgment  rendered  by  de- 
fault, in  December  following.  To  this  evi- 
dence Mervin  objected,  on  the  ground  that  as 
it  appeared  by  the  record  that  he  was  not  ar- 
rested, and  had  not  appeared  in  the  original 
action,  the  record  was  not  competent  evidence 
against  him,  until  after  his  liability  should  be 
established  by  other  evidence,  and  then  only 
of  the  amount  of  the  plaintiff's  demand.  Ob- 
jection overruled,  and  exception  taken.  After 
the  record  was  received,  no  further  evidence 
being  offered  by  the  plaintiff,  Mervin  moved 
for  a  nonsuit,  on  the  ground  that  the  record 
295*]  did  not  prove  his  liability.  Motion 
overruled  and  exception.  The  judge  charged 
the  jury  that  under  the  state  of  the  pleadings 
the  plaintiff  was  entitled  to  a  verdict.  Excep- 
tion. Verdict  and  judgment  for  plaintiff.  The 
defendants  now  bring  error. 

Mr.  E.  C.  Benedict,  for  plaintiffs  in  error. 

Mr.  A.  Taber,  for  defendant  in  error. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  Bronson,  J.  Under  the  old  statute  in 
relation  to  proceedings  against  joint  debtors,  it 
was  held  that  the  judgment  was  prima  facie 
evidence  of  a  debt  against  the  defendant  not 
"brought  into  court  in  the  first  suit — that  an  ac- 
tion of  debt  could  be  maintained  against  him 
on  the  judgment,  but  that  he  was  at  liberty  to 
enter  again  into  the  merits,  and  show  that  he 
ought  not  to  have  been  charged.  Dando  v.Doll, 
2  Johns.,  87;  Bk.  v.Newcomb,  6  Id.,  98;  Taylor 
v.  Pettibone,  16  Id.,  66.  But  in  none  of  these 
cases  did  the  defendant  plead  any  matter  go- 
ing to  the  justice  of  the  original  demand.  Had 
he  done  so, I  cannot  suppose  that  the  judgment 
would  have  been  regarded  as  furnishing  prima 
facie  evidence  of  his  liability.  It  is  against  a 
first  principle  in  the  administration  of  justice, 
to  hold  a  man  concluded  by  a  judgment,  or  to 
lay  on  him  the  burden  of  proving  a  negative 
for  his  discharge,  when  he  had  no  opportunity 
of  answering  in  the  original  action.  Borden  v. 
Fitch,  15  Johns..  121  ;  Starbuck  v.  Murray,  5 
Wend.,  148;  Hottrook  v.  Murray,  Id.,  161  ; 
•  Shumway  v.  Stillman,  6  /d.,447.  There  is  only 
one  case  where  the  defendant  by  his  plea  de- 
nied his  original  liability,  and  there  the  judg- 
ment was  not  regarded  as  furnishing  presump- 
tive evidence  of  the  joint  indebtedness.  Town- 
send  v.  Carman,  6  Cow.,  695;  8.  C.,  6  Wend., 
206.  Carman,  who  was  not  taken  in  the  first 
suit,  pleaded  that  the  promises  on  which  the 
judgment  was  recovered  were  made  by  the 
other  defendant  solely,  and  not  by  both  de- 
296*]  fendants  jointly.  *The  plaintiffs  took 
issue  on  the  plea,  and  on  the  trial  proved  that 
the  promises  were  made  by  both  defendants  as 
partners.  Having  maintained  the  only  issue 
on  the  record,  it  was  held  that  the  plaintiffs 
were  entitled  to  recover.  This  is  the  only  case 
where  the  plea  has  gone  to  the  justice  of  the 
original  demand  ;  and  I  fully  concur  in  the 
opinion  expressed  by  the  Chancellor,  that  the 
defendant  might  always  so  plead  under  the 
former  statute  as  to  throw  on  the  plaintiff  the 
burden  of  proving  the  original  indebtedness.in- 
steadof  requiring  the  defendant  to  disprove  it. 
If  this  were  a  new  question,  I  should  have 

thought  that  the  only  effect  of  the  judgment, 
.as  against  the  party  not  brought  into  court, 
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was,  to  authorize  an  execution  against  the 
joint  property  of  all  the  defendants,  and  that 
an  action  of  debt  would  not  lie  upon  the  judg- 
ment. 1  R.  L.,  521,  sec.  13.  But  a  different 
rule  can  work  no  great  injustice,  so  long  as  the 
defendant  is  at  liberty  to  set  up  any  matter  of 
defense  which  would  have  been  available  in 
the  first  action,  and  the  burden  of  proof  is  not 
changed;  and  such  is,  I  think,  the  result  of  the 
cases  under  the  former  statute.  If  the  defend- 
ant does  not,  by  his  plea,  call  in  question  the 
justice  of  the  original  demand,  the  judgment 
is  prima  favie  evidence  against  him;  but  if  he 
denies  his  original  liability,  the  judgment  proves 
nothing,  and  the  plaintiff  must  make  out  his 
case  de  novo. 

Athpugli  it  must  be  regarded  as  settled,  that 
an  action  of  debt  will  lie  on  such  a  judgment 
recovered  prior  to  the  year  1830,  it  does  not 
follow  that  this  action  can  be  maintained.  Un- 
der the  former  statute,  there  was  some  ground 
for  holding  the  judgment  to  be  prima  facie  evi- 
dence of  a  debt  against  the  defendant  who  was 
not  brought  into  court  in  the  first  suit;  for  the 
statute  authorized  a  judgment  against  all  of 
the  defendants,  without  limiting  its  effect,  ex- 
cept as  to  the  execution  to  be  issued  upon  it.  1 
R.  L.,  521,  sec.  13.  But  the  present  statute, 
under  which  this  judgment  was  recovered, has 
gone  a  step  further,  and  provided,  that  as 
against  a  defendant  not  served  with  process, 
the  judgment  "shall  be  evidence  only  of  the 
extent  of  the  plaintiff's  demand,  after  the  lia- 
bility of  such  defendant  shall  have  been  estab- 
lished *by  other  evidence.  2  R.  S.,  [*297 
377,  sec.  2.  The  plaintiff  may  have  an  execu- 
tion against  the  partnership  property  of  all  the 
defendants.  Sec.  4.  But  in  an  action  against 
the  defendant  not  taken,  the  judgment -proves 
nothing.  His  "liability"  must  be  established 
by  "other  evidence;"  and  it  would  be  a  strange 
anomaly  in  the  law  to  hold  that  an  action  of 
debt  will  lie  on  a  judgment  which  is  not  even 
prima  facie  evidence  against  the  party  sued. 
True,  there  is  an  implication  that  the  judgment 
may  be  evidence  of  "the  extent  of  the  plaint- 
iff's demand"  when  "the  liability"  of  the  de- 
fendant has  been  made  out  by  other  proof;  but 
this  can  have  no  influence  beyond  that  of  lim- 
iting the  amount  of  the  recovery  in  the  second 
action.  Whether  the  plaintiff  sues  on  the 
judgment,  or  counts  on  the  original  cause  of 
action,  he  cannot  recover  more,  but  he  may  re- 
cover less  than  he  did  in  the  first  suit.  It  is 
impossible  to  maintain  that  if  the  plaintiff 
prove  a  joint  "liability"  or  indebtedness  of  $1, 
he  may  then  use  a  judgment  for  $1,000  as  evi- 
dence of  "the  extent"  of  his  demand,  and  en- 
title himself  to  a  verdict  for  that  amount.  Such 
a  doctrine  would  be  repugnant  to  all  my  no- 
tions of  justice. 

But  it  is  enough  for  the  present  question, 
that  the  judgment  alone,  as  against  the  defend- 
ant, Mervin,  only  proves  that  the  plaintiff  is 
entitled  to  an  execution  against  the  partnership 
property  of  both  defendants,  and  may  affect 
"the  extent"  of  the  recovery  in  a  second  action. 
As  to  any  further  or  different  liability  of  Mer- 
vin, the  judgment  proves  nothing  whatever. 
If  the  plaintiff  in  declaring  upon  it  had  stated 
the  case  truly,  and  admitted  that  Mervin  was 
not  brought  into  court  in  the  first  suit  the  dec- 
laration would  have  been  bad  on  demurrer.  It 
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would  not  have  made  out  any  cause  of  action. 
It  would  be  strange,  indeed,  if  that  were  a  good 
declaration  which  shows  no  "liability"  on  the 
part  of  the  defendant. 

If  the  plaintiff  could  make  any  use  of  the 
judgment  in  declaring  against  Mervin,  he 
should,  I  think,  have  set  out  the  original  cause 
of  action  in  addition  to  the  judgment.  That 
he  has  not  done.  The  declaration  contains  no 
averment  whatever  of  the  original  liability  of 
Mervin. 

298*]  *But  I  think  an  action  of  debt,  in 
any  form  of  declaring,  cannot  be  maintained 
upon  this  judgment,  except  against  the  de- 
fendant, Goldsmith,  who  was  brought  into 
court  in  the  first  suit.  If  the  plaintiff  wishes 
to  go  beyond  the  partnership  effects"  of  the  de- 
fendants, and  reach  the  sole  property  of  Mer- 
vin, he  should  sue  on  the  original  cause  of  ac- 
tion; and  that  I  am  inclined  to  think  he  may 
do,  notwithstanding  the  judgment.  In  Robert- 
son v.  Smith,  18  Johns.,  459;  see,  also,  the 
opinion  of  the  Chancellor  in  Carman  v.  Town- 
send,  6  Wend.,  206;  the  judgment  in  the  first 
suit  was  held  to  bean  extinguishment  or  merg 
er  of  the  original  promises  so  that  a  second 
action  could  not  be  maintained  upon  them. 
But  the  first  suit  was  not  brought  under  the 
Joint  Debtor  Act.  The  plaintiff  only  named 
iu  the  process  and  subsequent  proceedings  the 
two  defendants  against  whom  the  judgment 
was  recovered,  without  impleading  the  two 
others  who  were  afterwards  sued.  But  here 
Mervin,  as  well  as  Goldsmith,  was  named  in 
the  process  and  subsequent  proceedings;  and 
if  the  plaintiff  should  now  bring  anew  action 
on  the  original  promises,  serving  the  process 
on  Mervin  only,  although  both  must  be  named 
in  it,  I  see  no  sufficient  reason  why  he  should 
not  be  allowed  to  recover.  True,  it  would  be 
an  anomalous  case,  but  the  necessity  for  it 
grows  out  of  the  statute;  and  permitting  an 
action  on  the  original  indebtedness,  would  be 
far  less  objectionable  than  it  would  be  to  hold 
that  debt  will  lie  on  a  judgment  which  is  not 
even  prtma  facie  evidence  of  the  defendant's 
liability. 

But  if  debt  on  the  judgment  will  lie  against 
Mervin  as  well  as  Goldsmith,  and  if  the  plaint- 
iff may  declare  without  averring  an  original 
joint  indebtedness,  I  still  think  the  second  plea 
good,  and  that  the  replication  was  no  answer 
to  it.  So  long  as  the  rule  was,  that  the  judg- 
ment was  primafacie  evidence  against  the  de- 
fendant not  taken,  a  plea  that  the  defendant 
was  not  served  with  process  and  did  not  ap 
pear,  was  held  insufficient.  Bk.  v.  Newcomb, 
6  Johns.,  98.  It  should  go  further  and  deny  the 
original  joint  indebtedness.  Carman  v.  Town- 
send,  6  Wend.,  206.  But  now  the  judgment 
having  ceased  to  be  presumptive  evidence  of 
the  defendant's  liability,  the  second  plea  f ur- 
2J)9*]  nishes  *a  complete  answer  to  the  dec- 
laration. It  destroys  the  right  of  action  which 
the  plaintiff  sets  up.  The  replication  that  the 
original  action  was  commenced  by  a  capias  is- 
sued against  both  defendants  and  served  upon 
Goldsmith,  without  any  further  averment, 
amounts  to  nothing.  It  leaves  the  case  just 
where  it  was  before.  The  plaintiff  should  have 
gone  further,  and  averred  that  the  judgment 
was  not  only  recovered  against  the  defendants 
as  joint  debtors,  but  that  they  were,  in  fact, 
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joint  debtors,  and  the  original  cause  of  action 
should  have  been  set  out,  so  that  Mervin 
could  have  an  opportunity  of  answering  it  in 
his  rejoinder.  He  would  be  at  liberty  to  set  up 
any  defense  which  would  have  been  available 
if  the  judgment  had  not  been  recovered.  The 
statute  does  not  preclude  him  from  doing  so, 
and  the  plainest  principles  of  justice  forbid 
that  we  should  go  a  single  step  beyond  the  let- 
ter of  the  law. 

But  if  we  lay  the  special  plea  out  of  the  case, 
it  is  difficult  to  maintain  that  Mervin  was  not 
entitled  to  a  verdict  on  the  issue  of  nul  tiel 
record.  The  plaintiff  counts  in  the-usual  form, 
as  upon  a  record  furnishing  conclusive  evi- 
dence of  the  liability  of  both  defendants.  Mer- 
vin answers,  that  there  is  no  such  record;  and 
so  the  fact  turned  out  to  be  on  the  trial.  The 
record  produced  proved  no  liability  whatever 
on  the  part  of  Mervin.  There  was  no  such 
judgment,  in  its  legal  effect,  as  that  upon 
which  the  plaintiff  counted;  and  he  either 
failed  altogether  to  maintain  the  issue  of  fact,. 
or  was  liable  to  be  nonsuited  on  the  ground  of 
variance. 

On  the  pleadings  as  they  stand,  the  objections 
to  the  action  are,  I  think,  insuperable.  But 
if  we  disregard  the  pleadings,  and  look  only 
to  the  question  of  right,  it  will  not  aid  the 
plaintiff's  case.  He  gave  no  evidence  beyond 
producing  the  record;  and  the  statute  must  be 
repealed  before  we  can  say  that  the  judgment 
proved  the  liability  of  Mervin.  The  plaintiff 
should  have  been 'nonsuited.  On  this  point  we 
are  all  agreed  that  the  judgment  must  be  revers- 
ed. On  the  other  questions  my  brethren  do  not. 
concur  with  me  in  opinion. 

*By  Co  wen,  J.  I  think  the  court  be-  [*3OO 
low  erred  in  overruling  the  motion  for  a  nonsuit. 
The  1st  section  of  the  1st  article,  2  R.  S..  299,. 
2d  ed.,  declares  that  where  one  of  several  joint 
debtors  is  not  served  with  process,  judgment 
shall,  notwithstanding,  be  entered  against  all, 
in  the  same  manner  as  if  all  had  been  served. 
But  the  2d  section  provides,  that  though  the 
judgment  shall  be  conclusive  against  the  de- 
fendant who  was  personally  served,  yef'against 
every  other  defendant  it  shall  be  evidence  only 
of  the  extent  of  the  plaintiff's  demand,  after 
the  liability  of  such  defendant  shall  have  been, 
established  by  other  evidence."  On  this  pro- 
vision no  court  could  feel  any  difficulty  in  es- 
timating what  the  record  in  evidence  below- 
amounted  to,  unless  there  was  something  in- 
the  issue  joined  which  took  the  case  out  of  the 
statute.  That  issue  was  nul  tiel  record.  Under 
the  old  Joint  Debtor  Act,  it  was  held  that  upon 
this  particular  issue  the  court  had  no  alterna- 
tive, but  were  bound  to  render  judgment  for 
the  plaintiff,  on  proof  of  the  record,  the  same 
as  if  all  the  defendants  had  been  served  with, 
process  in  the  original  suit.  Dando  v.  Doll, 
2  Johns.,  87.  The  action  there  was  on  a  judg- 
ment obtained  under  the  1  R.  L.  of  1801,  p. 
353,  sec.  13.  That  Act,  like  the  present,  di- 
rected judgment  to  be  entered  against  all  in  the- 
usual  form,  without  making  any  declaration 
what  effect  it  should  have  as  evidence.  The 
same  statute  continued  until  the  revisal  of 
1830,  vide  1  R.  L.  of  1813,  p.  521,  sec.  13;  and 
defendants  were  put  to  a  course  of  special 
pleading  in  order  to  question  the  original  cause 
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of  action.  Dando  v.  Doll  held  no  more  than 
what  is  familiar  to  the  law  of  evidence  ;  that  a 
record  proves  itself.  In  doing  so  it  completely 
falsified  the  particular  plea;  and  the  court  truly 
inferred,  therefore,  that  they  could  not  with- 
hold judgment.  But  the  Statute  of  1830  de- 
clares expressly  and  unqualifiedly,  that  the  rec- 
ord shall  not,  thereafter,  have  such  an  effect. 
This  declaration  is  made  irrespective  of  the 
forms  of  pleading.  In  these  the  statute  works 
no  change.  It  is  a  statute  simply  limiting  the 
force  of  a  certain  species  of  evidence.  If  it 
were  intended  to  operate  only  upon  a  special 
plea  adapted  to  the  case,  it  was  at  least  super- 
erogatory, after  the  decision  in  Townsendv.  Car- 
3O1*]  man,  *6  Cow.,  695  ;  8.  C.,  6  Wend., 
296,  which  had  already  recognized  a  special  is- 
sue by  which  the  defendant  himself  might 
bring  down  the  evidence  to  about  the  same  ef- 
fect declared  by  the  statute.  Had  this  intend- 
ed to  require  any  particular  form  of  pleading, 
to  warrant  its  application,  I  can  hardly  doubt 
that  it  would  have  said  so.  Another  part  of 
the  Revised  Statutes,  declaring  that  a  special- 
ty shall  no  longer  conclude  in  certain  cases, 
requires  a  plea  or  notice  adapted  to  the  ques- 
tion. 2  R.  S.,  328,  2d  ed.,  sees.  97,  98.  It  is 
difficult  to  see,  in  the  case  at  bar,  what  reason 
there  is  for  adhering  to  the  more  complex  and 
embarrassing  course  of  pleading  under  the  old 
statute.  The  Legislature  had  power  to  declare 
the  effect  as  well  in  regard  to  one  issue  as  an- 
other. The  new  statute  is  remedial  and,  there- 
fore, should  be  construed  liberally.  I  think  it 
meant  to  turn  the  plea  of  nul  liel  record  into  a 
general  issue  upon  the  original  cause  of  action. 
It  does  not  declare  the  judgment  to  be  conclu- 
sive evidence  of  anything  against  the  defend- 
ant not  personally  served  ;  but  merely  consid- 
ers it  as  belonging  to  that  class  of  evidence 
called  constructive  admissions;  and  deals  with 
it  upon  the  principles  applicable  to  an  ad- 
mission of  one  joint  debtor,  when  offered  to 
affect  another.  Suppose  an  action  of  debt  or 
assumpsit  brought  on  the  original  demand, 
process  served  on  both  defendants,  and  a  plea 
of  nil  debet  or  non  assumpsit  interposed  ;  the 
course  at  the  trial  would  be,  first  to  show  that 
the  defendants  were  partners  or  otherwise 
jointly  concerned  in  contracting  a  debt  an- 
swering, in  its  nature  to  that  declared  on. 
Then  the  rule  comes  in,  that  a  confession  or  an 
account  stated,  or  any  equivalent  act  by  one, 
is  evidence  against  the  other  to  establish  the 
amount  of  the  particular  debtor,  as  the  statute 
words  it,  the  extent  of  the  plaintiff's  demand. 
A  suit  brought  against  two  joint  debtors,  one 
having  notice  and  judgment  passing  against 
him,  whether  on  trial  or  by  default,  was  very 
justly  deemed  by  the  Legislature  parallel  with 
a  voluntary  admission.  In  the  nature  of  things 
it  holds  about  the  same  rank  in  the  scale  of 
persuasive  evidence.  Vide  Cowen  &  H.  Notes 
to  1  Phil.  Ev.,  170-173,  and  the  text,  pp.  92, 
93.  It  is  prima  facie  proof  of  the  sum  admitted 
3O2*]  to  be  due.  If  the  admission  be  *shown 
to  have  been  a  mistake,  if  less  than  the  judg- 
ment, or  if  nothing  was  in  fact  due,  the  record 
evidence  is  qualified  or  defeated  accordingly. 
If  the  defendant  served  were  insolvent  and  col- 
luded with  the  plaintiff,  in  order  fraudulently 
to  fix  a  debt  on  his  co  defendant,  the  record, 
like  any  other  admission  made  under  such  cir- 
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cumstances,  would  go  for  nothing.  The  stat- 
ute, indeed,  a  little  exceeded  our  own  peculiar 
notions  in  one  respect.  I  think  it  would  make 
the  record  evidence  against  a  copartner  not 
having  notice,  though  the  judgment  were  ob- 
tained after  he  had  dissolved  his  connection 
with  the  one  who  had.  This  is  overstepping 
the  rule  as  settled  in  our  own  and  perhaps 
most  of  the  American  courts.  Vide  Cowen  & 
H.,  Notes  to  1  Phil.  Ev.,  173,  174.  But  in  do- 
ing that,  there  is  evidently  no  great  danger, 
for  we  still  keep  within  the  boundary  of  the 
rule  as  it  is  understood  at  Westminster  Hall. 
1  Phil.  Ev.,  Cowen  &  H.  ed.,  92,  93;  1  Id.,  8th 
Lond.  ed.  by  Phil.  &  Amos,  399,  400. 

An  effort  was  made,  on  the  argument,  to- 
show  that  since  the  Revised  Statutes,  the 
plaintiff  in  the  original  suit  has  no  longer  any- 
right  to  declare  on  his  judgment  as  such.  It 
was  contended  that  he  must  connect  with  it 
the  original  cause  of  action,  indeed  recur  to 
and  make  that  his  substantive  ground.  There- 
fore, it  was  insisted  that  the  judgment  for  the 
plaintiff  below  on  the  demurrer  to  the  replica- 
tion was  erroneous.  Several  cases  were  cited 
to  prove  that  a  judgment  obtained  in  a  neigh- 
boring State  cannot  be  relied  on  as  of  any  force 
whatever,  where  the  defendant  had  no  notice 
and  did  not  appear  nor  reside  within  the  juris- 
diction of  the  court.  Starbuck  v.  Murray,  5 
Wend.,  148;  Holhrook  v.  Murray,  Id.,  161. 
The  second  plea  is  framed  on  the  latter  case, 
and  claims  to  treat  a  domestic  judgment  as 
void,  though  rendered  on  a  proceeding  in  ex- 
act accordance  with  the  statute.  The  cases 
cited  pronounced  that  a  judgment  in  Mass, 
rendered  on  attachment  might  be  avoided  (even 
though  the  record  asserted  the  defendant's  ap- 
pearance) by  a  plea  that  he  did  not  appear, 
and  had  not  notice.  Indeed,  the  principle  of 
the  plea  here,  for  aught  I  see,  goes  the 
length  of  saying  that  all  our  domestic  judg- 
ments on  attachment  *are  void  under  [*£JO3 
the  circumstances  pleaded  ;  for  it  is  said  that, 
under  the  U.  S.  Constitution  and  laws,  equal 
faith  and  credit  are  due  to  records  of  a  neigh- 
boring State  as  our  own.  The  doctrine  in  the 
cases  cited  arose  on  the  lex  loci ;  but  even  in 
that  view,  cannot,  perhaps,  as  between  neigh- 
boring States,  be  considered  as  entirely  settled. 
State  authorities  conflict.  Vide  Hall  v.  Wil- 
liams, 6 Pick.,  239,  Parker,  Ch.  J.,  and  case* 
cited  in  Cowen  &  H.  Notes  to  1  Phil.  Ev., 
799-801  ;  Id.,  909-915.  It  is  a  vexed  question 
which  we  need  not  now  decide,  and  which 
cannot  perhaps  be  put  at  rest  by  any  jurisdic- 
tion short  of  the  Supreme  Court  of  the  U.  S. 
So  far  as  judges  of  that  court  have  spoken,  it 
is,  I  believe,  against  our  own  authorities.  Vide 
Gibbs  v.  Oibbs,  1  Pet.  C.  C.,  155  ;  Mills  v.  Dur- 
yee,  7  Cr.,  481  ;  Hampton  v.  M'Connel,  3  Wh., 
234  ;  vide  n.  c,  to  the  last  case.  In  this  note 
the  learned  reporter  seems  to  suppose  that  the 
measure  of  pleading  in  answer  to  the  judg- 
ment of  a  neighboring  State,  is  the  same  as  to 
a  domestic  judgment.  Vide,  also,  Green  v. 
Sarmiento,  1  Pet.  C.  C.,  74. 

The  now  Revised  Statutes,  we  have  seen, 
give  the  same  direction  as  the  old  in  respect  to- 
the  form  of  entering  judgment  against  joint 
debtors  where  all  cannot  be  reached  by  proc- 
ess; and  if  the  judgment  is  to  be  regarded  as 
having  any  effect  whatever,  it  seems  to  me  it 
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must  be  effectual  for  the  purpose  of  confining 
the  plaintiff  to  a  declaration  in  debt  or  a  ncire 
facias,  the  same  as  if  the  defendant  had  been 
brought  in.  Should  the  plaintiff  recur  to  his  orig- 
inal cause  of  action,  the  defendant  might  meet 
him  with  the  plea  of  a  former  recovery  in  bar  ; 
and  it  is  extremely  difficult  to  see  how  he  could 
avoid  it.  Upon  him  who  comes  in  and  takes  the 
benefit  of  our  remedy  it  would,  perhaps,  in  any 
view,  be  conclusive.  I  am  aware  that  the  same 
objection  may  arise  in  respect  to  foreign  judg- 
ments which'we  have  held  void  under  similar 
circumstances  ;  nor  will  I  deny  that  after  the 
debtor  has  avoided  any  judgment  by  plea,  he 
should  be  estopped  to  plead  the  same  judgment 
in  bar.  There  is,  however,  a  license  taken  in 
respect  to  the  lex  fort  of  foreign  countries, 
which  we  cannot  apply  to  our  own.  Ex  parte 
3O4*J*judgments  and  decrees,  even  of  neigh- 
boring States,  are,  notwithstanding  the  provis- 
ions of  the  Federal  Constitution  and  statute, 
received  with  deductions  which  we  have*  no 
power  to  make  in  respect  to  those  which  have 
passed  under  statutes  of  this  State,  in  our  do- 
mestic tribunals.  Those  of  neighboring  States, 
though  pursuant  to  constructive  statute  notices, 
we  have  always  claimed  either  to  disregard 
in  toto,  or  to  receive  under  notions  of  interna- 
tional comity,  to  such  qualified  extent  as  we 
may  deem  conformable  to  the  general  safety  of 
our  own  citizens.  This  doctrine,  as  I  believe 
it  is  generally  understood  and  acted  on  by  the 
State  Courts,  is  presented  and  vindicated  in 
Denison  v.  Hyde,  6  Conn.,  508,  519.  Clearly 
we  have  no  such  discretion  under  domestic 
statutes.  These  abound  with  provisions  for 
serving  process  on  goods,  or  by  advertise- 
ments in  newspapers.  Such  services  we  are  as 
much  bound  to  recognize  as  if  they  were  by 
the  hand  of  the  sheriff.  Savage,  Ch.  J. ,  in 
Owners,  etc.,  v.  Mayor,  etc.,  of  Albany,  15  Wend., 
374,  376,  and  vide  Sharp  v.  Pratt.  Id. ,  610.  The 
statute  in  question  is  of  the  nature  of  those 
mentioned.  It  declares  that  service  on  my 
partner  shall  be  a  service  on  me,  so  far  as  to 
make  me  presumptively  liable  for  the  whole 
debt  awarded  against  us  both.  Green  v.  Sar- 
miento,  Pet.  C.  C.,  74,  was  debt  in  Pa.,  U.  S. 
Circuit  Court,  on  a  judgment  rendered  against 
Sarmiento  &  Mahony,  under  our  old  Joint 
Debtor  Act,  the  former  alone  having  been 
served  with  process.  Washington,  J.,  in  the 
course  of  his  remarks,  seems  to  concede  that 
such  a  judgment  might  be  holden,  under  our 
then  law,  conclusive  against  Mahony.  Id.,  82. 
And  the  drift  of  his  reasoning  is,  to  show  that 
if  conclusive  here,  it  would  be  so  in  a  neigh- 
boring state.  For  my  own  part,  I  am  not  pre- 
pared to  concede,  without  much  qualification, 
that  a  judgment  obtained  on  an  ex  parte  pro- 
ceeding, even  in  a  neighboring  state  against  a 
citizen  of  this  State  shall  not  bind  him  here. 
Suppose  a  judgment  on  sci.  fa.  with  two  nihit» 
Against  special  bail  ;  ought  it  not  to  be  main- 
tained on  the  ground  that  the  bail  are  bound 
by  the  law  of  the  state  where  they  became  bail, 
to  notice  such  proceeding  at  their  peril?  M'Rae 
v.  Mattoon,  13  Pic.,  53,  and  vide  cases  cited  in 
Cowen  &  H.  Notes  to  1  Phil.  Ev.,  913. 
3O5*]  *Without  insisting,  however,  that  a 
statute  which,  under  the  circumstances  stated 
in  the  second  plea  should  attempt  to  conclude 
a  defendant,  would  be  operative  as  an  estop- 
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pel,  it  is  enough  to  say  that  the  statute  in  ques- 
tion disavows  such  a  purpose.  It  merely  de- 
clares that  (he  judgment  shall  come  as  an  ad- 
mission of  the  defendant's  co-debtor,  who  has 
had  reasonable  notice  to  contest  the  demand 
for  both.  The  form  of  action  is  not  such  as  to 
cut  off  any  essential  right:  and  a  special  action 
upon  a  formal  judgment,  in  a  court  of  record, 
would  be  so  very  anomalous,  that  I  cannot 
think  the  statute  intended  to  require  or  even 
tolerate  it.  It  was  the  constant  course  under 
the  old  statute  to  declare  in  a  general  way. 
And  I  must  be  permitted  to  say,  I  am  not  will- 
ing to  sanction  anomalies  in  the  forms  of  plead- 
ing or  practice,  except  when  I  feel  that  the 
ends  of  substantial  justice  imperiously  call  for 
them. 

No  evil  can,  that  I  see,  arise  from  a  general 
form  of  declaring  more  than  from  any  other. 
The  practice  of  proceeding  ex  parte  against  one 
while  another  is  served  with  process,  may  be 
abused;  and  evidence  be  thus  improperly  man- 
ufactured. But  that  objection  has  existed  a 
great  while,  under  the  practice  of  declaring  in 
the  ordinary  mode,  and  while  the  judgment 
would,  perhaps,  on  any  issue  have  been  prima 
facie  evidence  of  the  plaintiff's  whole  case. 
Townsend  v.  Carman,  and  Dando  v.  Doll,  be- 
fore cited;  Bk.  v.  Newcomb,  6  Johns.,  98;  Tay- 
lor v.  Pettibone,  16  Johns.,  66.  The  fact  of  non- 
service  and  non-appearance  may  now,  as  it  al- 
ways might,  be  suppressed  in  the  original  rec- 
ord. But  I  am  not  aware  that  any  such  mal- 
practice has  e^er  hapened.  The  record  lies  open 
to  general  inspection.  A  mistake  in  this  respect 
may,  therefore,  be  readily  corrected  on  motion; 
and  no  attorney  would  risk  being  laid  by  the 
heels  or  stricken  from  the  roll  for  a  fraudulent 
omission  of  the  proper  entry.  No  party  pros- 
ecuting in  person,  would  willingly  hazard  the 
costs  and  punishment  of  such  a  base  act. 

It  is  not  necessary  to  pursue  the  question, 
however,  upon  the  second  plea  ;  for  we  all 
agree  that  the  judgment  must  be  reversed  upon 
the  bill  of  exceptions.  For  myself,  I  should 
*have  said  nothing  as  to  either  ground,  [*3O6 
beyond  concurring  in  the  judgment  of  reversal, 
had  not  my  brother  Bronson  entertained  a  dif- 
ficulty upon  the  second  plea,  which  I  could 
not  bring  myself  to  feel.  I  am  of  opinion  that 
the  judgment  below  was  right  upon  that  plea; 
and  concur  upon  the  sole  ground  of  error,  in 
refusing  to  nonsuit,  that  the  judgment  should 
be  reversed. 

I  do  not  care  anything  for  the  precise  chro- 
nological order  in  which  the  record  is  to  be  re- 
ceived; as  whether  it  comes  before  or  after  the 
extrinsic  proof.  I  do  not  think  the  statute 
means  to  make  that  material.  Upon  this,  the 
question  is  the  common  discretionary  one,  as 
to  the  order  of  evidence.  Perhaps  the  record 
and  evidence  of  original  liability  must  be  con- 
sidered together,  in  order  to  connect  them. 
What  the  statute  means  is,  that  the  record  shall 
not  be  allowed  as  of  any  manner  of  effect,  unless 
the  jury  shall  believe  there  was  a  joint  liability 
on  the  cause  of  action  which  it  sets  forth.  If 
there  be  no  evidence  raising  even  a  question  of 
this  for  the  jury,  the  record  should  be  with- 
holden  from  them  altogether. 

Nelson,  Ch.  J.,  concurred  with  Mr.  Justice 
Cowen. 

WEND.  28 
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Judgment  reversed;  venire  de  novo  from 
court  below  ;  costs  to  abide  event. 

Partial  defense— Plea  of  nul  tiel  record.  Cited  in 
—2  Hill,  195, 196 :  31  Barb.,  160  ;  7  How.  Pr.,  102 ;  2 
Sandf .,  443. 

Joint  debtors— Action  upon  judgment  against— 
Service  upon  one.  Cited  in— 1  Denio,  447  ;  4  Denio, 
57:  4  N.  Y.,  520,  543  ;  18  N.  Y.,  569,  570  ;  3  How.  Pr., 
317 ;  23  How.  Pr..  296  ;  24  How.  Pr.,  465  :  29  How.  Pr., 
223 ;  15  Abb.  Pr.,  444 ;  2  Sandf.,  17,  32 ;  1  Duer,  33 ;  8 
X,eg.  Obs-,  125 ;  39  Cal..  96,  97. 

Also  cited  in— 32  Am.  Rep.,678  (30  Gratt.,  275). 


BOWMAN  v.  A.  T.  &  E.  M.  TEALL. 

Common  Carriers — Acceptance  of  Goods  no  Bar 
to  Action  for  Negligence — What  Amounts  to  a 
Bai — Mitigation  of  Damages — Freezing  of  Ca- 
nals a  Sufficient  Excuse  for  Delay,  if  the  Car- 
rier Uses  Due  Diligence — Care  of  Property  by 
Carrier — Interference  by  Owner  as  Evidence 
of  Acceptance. 

Where  common  carriers  have  been  guilty  of  neg- 
ligence whereby  the  owner  of  goods  has  sustained 
injury,  the  subsequent  acceptance  of  the  goods  by 
the  owner  is  no  bar  to  an  action,  but  may  be  given 
in  evidence  in  mitigation  of  damages. 

Nothing  short  of  a  release,  or  the  acceptance  of 
.something  in  satisfaction,  is  a  bar. 

The  freezing  of  our  canals  or  rivers  is  such  an  in- 
tervention of  the  vis  major  as  excuses  the  delay  of 
the  common  carrier  by  water ;  but  he  is  bound  to 
exercise  ordinary  forecast  in  anticipating  the  ob- 
struction, must  use  the  proper  means  to  overcome 
it ;  and  exercise  due  diligence  to  accomplish  the 
transportation  he  has  undertaken  as  soon  as  the  ob- 
struction ceases  to  operate,  and  in  the  meantime 
time  must  not  be  guilty  of  negligence  in  the  care  of 
the  property. 

3O7*]  ""Interference  of  the  owner  by  giving  direc- 
tions as  to  the  care  of  property,  the  transportation  of 
which  is  interrupted  by  the  closing  of  a  river,  is  not 
in  itself  an  acceptance  of  the  property,  it  is  merely 
•evidence  of  acceptance,  to  be  submitted  to  a  jury 
with  the  other  circumstances  of  the  case. 

Citations-4  Moore  &  P.,  790,  791,  792  ;  7  Bing.,  153; 
4  Dowl.  &  R.,  539 ;  2  Barn.  &  C.,  821 ;  8  Moore,  451 ;  1 
Bing.,  401. 

fPHIS  was  an  action  on  the  case  tried  at  the 
J-  Albany  Circuit  in  April,  1839,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
•Judges. 

It  was  brought  against  the  defendants  for 
negligence  as  common  carriers,  in  the  transpor- 
tation of  1,000  bushels  of  salt,  which  they  had 
undertaken  to  carry  from  N.  Y.  to  Albany. 
The  salt  was  received  by  the  defendants  at  N. 
Y.  Dec.  1  or  2,  1836,  on  board  of  a  lake  boat, 
which  left  N.  Y,  Dec.  3,  and  was  towed  by  a 
steamboat  as  far  north  as  Red  Hook,  when  she 
was  cast  off  by  the  steamboat  in  consequence 


of  the  obstruction  of  ice  in  the  river.  The  lake 
boat  was,  however,  worked  up  as  far  as  Cats- 
kill,  and  there  left  by  the  master  in  charge  of 
a  person  employed  by  him.  On  Friday,  Dec. 
28,  the  plaintiff  and  one  of  the  defendants  were 
at  Catskill,  and  saw  the  salt.  The  plaintiff,  on 
that  occasion,  told  one  Bowman,  a  resident  of 
Catskill,  that  he  and  Teall  were  going  to  Hud- 
son to  sell  the  salt,  and  if  he  did  not  hear  from 
him  before  the  following  Monday,  to  take  the 
salt  out  of  the  boat  and  store  it.  The  boat 
sprung  a  leak  on  Saturday  night,  when  Bow- 
man took  out  the  salt  and  stored  it.  Subse- 
quently he  removed  it  to  another  place,  where, 
during  the  winter.it  was  overflowed  by  a  fresh- 
et and  the  principal  part  of  it  melted.  The  con- 
tract to  transport  the  salt  was  made  in  N.  Y. 
about  Nov.  20,  1836.  There  was  evidence  tend- 
ing to  show  negligence  in  starting  the  salt  from 
N.  Y.,  and  afterwards  in  not  getting  up  the 
boat  from  Catskill.  A  steamboat  towing  four 
boats,  left  N.  Y.  Dec.  10,  and  arrived  in  Al- 
bany on  the  third  day  thereafter,  with  her  boats 
in  tow.  On  the  other  hand  there  was  evidence 
tending  to  rebut  the  proof  of  negligence.  The 
counsel  for  the  defendants  requested  the  judge 
to  charge  the  jury  :  1.  That  if  they  believed 
that  the  plaintiff  received  the  salt.or  exercised 
any  dominion  or  direction  *over  it  at  [*3O8 
Catskill,  that  he  was  not  entitled  to  recover ; 
and  2.  That  if  they  believed  from  the  testi- 
mony of  Barlow,  that  the  plaintiff  was  the  per- 
son who  told  him  to  store  the  salt, if  he  did  not 
hear  from  him  on  or  before  Monday,  that  the 
defendants  were  not  liable.  The  judge  refused 
so  to  charge,  and  for  such  refusal,  the  defend- 
ants excepted.  The  jury  found  for  the  plaint- 
iff. The  defendants,  on  a  bill  of  exceptions, 
moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Messrs.  S.  Butcher,  Jr.,  and  I.  Harris, 
for  plaintiff. 

By  the  Court,  Co-wen,  J.  The  first  four 
points  made  by  the  defendants'  counsel  relate 
mainly  to  the  finding  of  the  jury  on  the  ques- 
tion of  negligence.  It  must  be  taken  that  this 
question  was  properly  submitted  to  them.and, 
on  the  evidence,  most  certainly  we  should  not 
interfere  with  the  verdict,  even  if  the  present 
motion  were  founded  on  a  case  ;  but,  depend- 
ing as  it  does  on  a  bill  of  exceptions, the  points 
in  respect  to  weight  of  evidence  have  no  appli- 
cation. -The  remark  at  the  conclusion  of  the 
fourth  point  insisted  on  by  the  counsel  for  the 
defendants,  that  if  the  plaintiff  accepted  the 
salt,  on  the  boat  stopping  at  Catskill  the  de- 


NOTB.—  Common  carriers — Delivery  —  Due  Dili- 
•gence. 

The  carrier's  undertaking  includes  the  safe  delivery 
of  the  goods  committed  to  him.  See  De  Mott  v.  Lara- 
way,  14  Wend.,  225,  note. 

As  to  the  time  of  delivery,  the  carrier  is  only  liable 
for  due  diligence,  and  is  entitled  to  a  reasonable  time. 
See  Parsons  v.  Hardy,  14  Wend.,  215,  note. 

The  owner  may  waive  any  of  his  rights  as  to  the  de- 
livery and  thereby  to  that  extent  relieve  the  carrier 
from  liability.  In  addition  to  the  above  case  of 
Bowman  v.  Teall,  see  Parsons  v.  Hardy,  14  Wend., 
215;  Home  Ins.  Co.v.  Western  Transp.  Co.,51N.  Y., 
93 ;  St.  L.  A.  &  T.  H.  Ry.  Co.  v.  Montgomery,  39  111., 
335 ;  Stone  v.  Waitt,  31  Me.,  409 ;  Todd  v.  Figley,  7 
Watts,  542;  Sanderson  v.  Lamberton,  6  Binn.,  129; 
Boyce  v.  Anderson,  27  U.  S.  (2  Pet.),  150 ;  Sparrow  v. 
Caruthers,  2  Str.,  1236 ;  Dixon  v.  Baldwin,  5  East,  181; 
Strong  v.  Natally,  1  Bos.  &  P.  N.  R..  16 ;  London, 
•etc.  Ky.  Co.  v.  Bartlett,  7  Hurl.  &  N.,  400. 

WEND.  23. 


Acceptance  of  the  goods  before  their  arrival  at  their 
destination,  relieves  the  carrier  of  any  further  lia- 
bility. Home  Ins.  Co.  v.  Western  Transp.  Co.,  51  N. 
Y.,  93;  Welch  v.  Hicks,  6  Cow.,  504;  Parsons  v.  Hardy, 
14  Wend.,  215;  btone  v.  Waitt,  31  Me.,  409;  Cleve- 
land, etc.,  Ry.  Co.  v.  Sargent,  19  Ohio  St.,  438:  Harris 
v.  Rand,  4  N.  H.,259;  Hunt  v.  Haskell,  24  Me.,  339; 
Lowe  v.  Moss,  12  111.,  477 ;  Dixon  v.  Baldwin,  5  East, 
181 ;  Sparrow  v.  Caruthers.  2  Str.,  1236 ;  Strang  v. 
Natally,  1  Bos.  &  P.  N.  R.,  16;  3  Pars.  Cont.,  201. 

Acceptance  after  injury  does  not  discharge  the  car- 
rier, but  may  be  given  in  "evidence  in  mitigation  of 
damages.  In  addition  to  the  above  case  of  Bowman 
v  Teall,  see  Howe  v.  O  &  S.  Ry.  Co.,  56  Barb.,  121 ; 
Cranwell  v.  Ship  Fanny  Fosdick,  15  La.  Ann.,  436. 
See,  also,  Home  Ins.  Co.  v.  Western  Transp.  Co.,  51 
N.  Y.,  93 ;  Fox  v.  Pruden,  3  Daly,  187 :  Murray  v. 
Burling,  10  Johns.,  172 ;  Gibbs  v.  Chase,  10  Mass.,  125; 
Willoughby  v.  Backhouse,  2  B.  &  C..  821 ;  Bayliss  v. 
Fisher,  7  Bing.,  153. 
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fendants  are  not  liable,  is  correct,  if  there  bad 
then  been  no  negligence.  What  the  judge  did 
with  the  question  in  that  view, the  bill  does  not 
state;  of  course,  we  must  presume  that  he  sub- 
mitted it  to  the  jury, that  being  most  favorable 
for  the  defendants. 

The  only  two  points  which  can  be  raised  re- 
late to  the  successive  requests  to  charge  ;  1. 
That  if  the  jury  believed  the  plaintiff  received 
the  salt  or  exercised  any  dominion  over  it.  or 
gave  any  direction  at  Catskill,  concerning  it, 
this  defeated  the  action  ;  and  2.  That  if  they 
believed  Bowman  told  Barlow  to  store  the  salt, 
as  testified  by  him,  that  would  have  the  effect 
to  defeat  the  plaintiff.  Both  requests  were 
founded  on  principles  which  are  entirely  false. 
The  acceptance  of  the  salt  at  Catskill, taken  in 
the  abstract  would  not,  as  I  have  already  inti- 
mated, discharge  the  defendants.  To  have  that 
3O9*J  *effect,  it  must  have  been  accepted,  or 
in  other  words,  taken  out  of  the  defendants' 
custody  by  the  plaintiff,  in  the  fall  or  winter, 
and  before  any  cause  of  action  had  arisen, by  rea- 
son of  any  negligence  which  may  be  supposed 
imputed  to  the  defendants  by  the  verdict.  The 
request  for  instructions  should,  therefore,  have 
been  thus  restricted.  Nothing  is  better  settled 
than  that,  after  an  injury  has  been  committed, 
the  cause  of  action  cannot  be  discharged  by 
any  act  of  the  plaintiff  short  of  a  release.or  ac- 
ceptance of  something  in  satisfaction.  By  re- 
ceiving the  salt  even  in  the  spring,  the  dam- 
ages, I  admit,  would  have  been  mitigated  to 
the  extent  of  its  then  value,  which  at  best  could 
not  have  been  much,  after  its  having  been  sub- 
jected to  the  action  of  a  winter  freshet.  This 
distinction  occurs  every  day  in  trover  and  tres- 
pass de  bonis  asportatis,  where  the  goods  have 
been  delivered  to  and  accepted  by  the  plaintiff 
after  the  conversion  or  tort  has  been  commit- 
ted. Baylis  v.  Usher,  4  Moore  &  P.,  790  (8.  C., 
imperfectly  reported, 7  Bing., 153), is  still  nearer 
in  point.  That  was  trespass  on  the  case  for  a 
wrongful  distress,  where  the  property  had  never 
been  removed  ;  but  the  plaintiff  had  the  free 
use  of  it.  iiinl  it  was  finally  restored  to  him  be- 
fore suit  brought.  Yet  the  action  was  held  to 
lie.  Bosanquet,  J.,  4  Moore  &  P.,  791,  792,  ad- 
verted to,  and  applied  the  general  principle. 
He  said  :  "  A  right  of  action  once  vested  can 
only  be  destroyed  by  a  release  under  seal,  or 
by  the  receipt  of  something  in  satisfaction  of 
the  wrong  done;  and  therefore, the  tenant  does 
not  waive  his  right  of  action  for  an  excessive 
distress,  though  he  enter  into  a  written  agree 
ment  with  his  landlord  respecting  the  sale  of 
the  effects  seized."  The  latter  had  before  been 
held,  in  so  many  words,  by  the  K.  B.  Wil- 
loughby  v.  Backhouse,  4  Dowl.  &  R.,  539  ;  8. 
C.,  2  Barn.  &  C.,  821,  And  this  latter  case  was 
but  a  repetition  of  what  the  C.  B.  had  held  at 
a  previous  term  of  the  same  year,  A.  D.  1824. 
Sells  v.  Hoare.8  J.  B.  Moore,451;  8.  C.,1  Bing., 
401.  Yet  in  the  last  case  the  damages  were  very 
trifling,  only  one  shilling,  as  the  jurv  found. 
The  principle  was  fully  considered  in  WiUough- 
by  v.  Back/unite.  Bay  ley,  J. ,  said  there  was  no 
3 1 O*]  such  thing  as  a  man's  *waiving  his  right 
of  action,  when  once  a  wrong  had  been  com- 
mitted. And  it  may,  indeed,  be  asked,  who 
ever  heard  of  such  a  thing  being  held?  Now 
it  will  be  seen  that  if  the  learned  judge  had, in 
the  case  at  bar,  charged  as  he  was  at  first  de- 
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sired  to  do,  the  jury  might  have  been  entirely 
cut  off  from  the  consideration  of  two  impor- 
tant questions;  one, whether  the  defendants  had 
been  guilty  of  negligence  in  not  transporting 
the  salt  to  Albany  ;  and  the  other,  as  to  negli- 
gence in  the  manner  of  their  causing  it  to  be 
stored  for  the  winter,  if  Barlow  be  taken  as 
having  acted  for  them.  The  freezing  of  our 
canals  or  rivers  has,  indeed,  been  held  such  an 
intervention  of  the  vis  major,  as  excuses  the  de- 
lay of  the  common  carrier  by  water.  But  still 
he  is  bound  to  exercise  at  least  ordinary  fore- 
cast in  anticipating  the  obstruction  ;  to  exert 
the  proper  means  for  overcoming  it;  and  to  ex- 
ercise due  diligence  in  accomplishing  the  trans- 
portation so  soon  as  it  ceases  to  operate.  In 
the  mean  time, he  must  not  be  guilty  of  uegli- 
gence  in  taking  care  of  the  article  detained. 
Indeed  these  obligations  are  not  questioned. 

But  none  of  the  matters,  in  the  form  pro- 
posed,would  have  been  admissible  even  in  miti- 
gation of  damages.  The  proposition  was,  that 
an  acceptance  or  exercise  of  any  dominion 
over,  or  giving  any  directions,  would  cut  off 
all  right  of  recovery.  Now  the  exercise  of  do- 
minion or  giving  directions  might  be  acts  of  a 
very  equivocal  character,  as  in  truth  they  were 
here,  when  viewed  in  the  light  of  Barlow's  tes- 
timony. The  plaintiff  might  have  been  speak- 
ing for  himself,  or  for  one  of  the  defendants, 
the  latter  still  having  the  salt  in  their  charge; 
or  he  might  have  been  speaking  from  that  in- 
terest which  every  prudent  owner  would  feel 
in  having  a  perishable  article  well  taken  care 
of,  although  it  might  be  at  the  risk  of  another. 
Interference,  by  exercising  dominion  or  giving 
directions,  might,  under  circumstances,  be  evi- 
dence of  an  acceptance,  but  never  an  accept- 
ance of  itself.  And  this.too.is  an  answer  to  the 
second  call  for  instructions,  which,  indeed,  is 
very  nearly  identical  with  the  first.  To  have 
made  either  available  in  mitigation,  it  should 
have  proposed  acceptance  for  that  purpose 
alone. 

Even  if  the  introductory  part  of  the  first 
call  for  instructions,  *viz. :  an  accept-  [*3 1 1 
ance  in  the  abstract,  would  have  been  a  full 
defense,  the  effect  of  the  request  to  have  it 
submitied  to  the  jury  was  destroyed  by  this 
being  complicated  with  other  alternatives 
which  followed  in  the  same  proposition.  The 
request  should  have  been  to  submit  the  naked 
question  of  acceptance  :  not  that,  or  one  of 
several  other  matters  inadmissible.  A  request 
to  charge  that  one  of  several  matters  make  a 
good  defense,  where  each  would  not  do  so, 
may  be  simply  disregarded  by  the  judge, 
though  any  one  of  the  matters  would,  of  itself, 
be  sufficient.  He  would  rightly  prefer  to  sub- 
mit the  latter  to  the  jury,  as  I  presume  he  did' 
here,  with  the  requisite  limitations  of  time  and 
circumstance. 

Another  answer  is,  to  my  mind,  equally  sat- 
isfactory on  both  points,  viz.:  that  the  equiv- 
ocal testimony  of  Barlow,  on  the  point  of  any 
acceptance  at  all,  if  it  amounted  to  anything, 
was  so  completely  overcome  by  that  of  Strong 
and  Elton,  as  to  demand  that  the  point  should 
be  withheld  from  the  jury.  Had  they  found  an 
acceptance.  I  am  quite  sure  we  must  have  set 
aside  the  verdict  as  against  the  weight  of  ev- 
idence. 

A  new  trial  must  be  denied. 

WEND.  28. 
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Vested  right  of  action— How  may  be  destroyed— Re- 
lease of.  Cited  in-5  N.  Y.,  544 ;  17  Abb.  Pr.,  338 ;  19 
Abb.  Pr.,  223 ;  3  Rob.,  230. 

Common  earner—Delivery  by— Liability  of.  Cited 
dn— 12  N.  Y.,  253 ;  52  Barb.,  43 ;  9  How.  Pr.,  227 ;  102 
Mass.,  282. 

Acceptance  of  goods  by  owner— Not  a  bar  to  action 
—May  be  shown  in  mitigation  of  damages.  Cited  in— 
30  N.  Y.,  362 ;  5  Lans.,  304 ;  56  Barb.,  126 ;  50  Am. 
Dec.,  585  (4  La.  Ann.,  567). 

Also  cited  in-1  Hilt.,  244 ;  1  Daly,  199. 


BANK  OF  ST.  ALBANS 

v. 
GILLILAND  &  RAYMOND. 

Partnership  —  Power  of  Individual  Partner  to 
Bind  Firm—  Accommodation  Paper  —  Diver- 
sion of—  Bona  Fide  Holder  —  Precedent  Debt 
a  Sufficient  Consideration  —  Evidence. 

Where  a  partner  procures  a  note  to  be  made  to  his 
firm  as  accommodation  paper,  and  transfers  it  for 
his  sole  benefit  in  the  partnership  name,  a  copart- 
ner, although  wholly  ignorant  of  the  transaction,  is 
liable  to  a  third  indorsee, 

On  proof  of  the  manner  in  which  the  note  in  this 
•case  was  created  and  put  into  circulation,  the  holder 
was  required  to  show  that  he  received  it  bonafide, 
and  for  a  valuable  consideration. 

Receiving  a  note  for  a  precedent  debt  is  receiving 
It  for  value  within  the  law  merchant,  if  it  be  taken 
in  satisfaction  of  such  precedent  debt  and  the  in- 
debtedness be  canceled. 

Whether  the  declarations  of  the  partner  that  he 
procured  the  note  to  be  made  for  his  own  benefit,  be 
•competent  evidence  of  the  fact  so  as  to  require 
proof  of  consideration,  unless  followed  up  by  proof 
that  it  was  actually  used  for  his  individual  benefit, 
quaere. 

Citations—  20  Johns..  637.  646;  12  Wend.,  487;  14 
Wend.,  57  :  16  Wend.,  659  ;  13  East.  135,  n.;  9  Barn.  & 
C.,  208;  Byles,  B.,  20;  9  Wend.,  174. 


was"  an  action  of  assumpsit,  brought  for 
-L  the  recovery  of  the  amount  of  a  promissory 
3  1  2*]  note  from  the  defendants,  *the  payees 
and  first  indorsers  thereof,  tried  at  the  N.  Y. 
Circuit  in  Mar.,  1839,  before  the  Hon.  Ogden 
Edwards,  one  of  the  Circuit  Judges. 

The  note  bears  date  Apr.  5,  1837,  at  N.  Y., 
purports  to  have  been  made  by  J.  &  J.  Ray- 
mond for  the  sum  of  $1,343.63,  and  is  payable 
to  John  L.  Gillilarid  &  Co.  three  months  after 
date.  It  was  indorsed  in  the  name  of  the 
payees  to  the  order  of  Messrs.  Bullock,  Lyman 
&  Co.,  who  indorsed  it  to  James  Mowatt  with- 
out recourse,  and  by  him  it  was  indorsed  to  the 
bearer  without  recourse.  When  due,  the  note 
was  protested  for  non-payment.  The  firm  of 
the  makers  of  the  note  consisted  of  John  and 
James  Raymond,  and  the  firm  of  the  payees 
consisted  of  John  L.  Gilliland  and  William 
Raymond.  On  the  trial  of  the  cause,  the  de- 
fendant Gillilaud  called  John  Raymond  as  a 


NOTE.— 1.  Partnership— Power  of  individual  mem- 
ber to  bind  firm.  See  Wells  v.  Evans,  20  Wend.,  251; 
note,  and  notes  cited;  Mercein  v.  Andrus,  10  Wend., 
461,  note,  and  notes  cited ;  Baker  v.  Stackpoole,  9 
Cow.,  420,  note,  and  notes  cited. 

A  note  made  by  one  of  the  partners  in  the  firm 
name  is  valid  in  the  hands  of  a  bona  fide  holder.  See 
State  v.  Catskill  Bank,  18  Wend.,  465,  note;  Wells  v. 
Evans,  20  Wend.,  251,  note. 

2.  As  to  whether  the  transfer  of  negotiable  paper  In 
payment  of  a  precedent  debt,  entitles  the  holder  to 
protection  as  a  bona  fide  holder,  see  Smith  v.  Van 
Loan,  16  Wend.,  659,  note. 

3.  Accommodation  papet — Diversion  of.    See  Den- 
niston  v.  Bacon,   10  Johns.,  198,  note;  Wardell  v. 
Howell,  9  Wend.,  170,  note. 
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witness,  who  testified  that  he  drew  the  note  in 
he  name  of  his  firm  at  the  request  of  William 
Raymond,  who  had  applied  to  him  to  borrow 
the  note,  telling  him  that  he  wanted  it  for  his 
own  use  and  benefit,  Gilliland  being  at  the  time 
in  Europe  ;  and  that  he  accordingly  lent  the 
note  to  William  Raymond  for  his  private  pur- 

Soses,  and  not  for  the  benefit  of  the  firm  of 
ohn  L.  Gilliland  &  Co.  The  counsel  for  the 
defendant  Gilliland  then  called  upon  the  plaint- 
iffs to  show  the  consideration  given  by  them 
for  the  note,  and  on  objection  by  the  plaint- 
iffs, the  circuit  judge  sustained  the  call.  The 
plaintiffs  thereupon  proved  that  the  firm  of 
Bullock,  Lyman  &  Co.  failed  in  Apr.,  1837, 
being  at  the  time  indebted  to  the  plaintiffs  in 
the  sum  of  $12,000 ;  that  in  June,  1837,  they 
transferred  the  note  in  question  together  with 
other  notes  to  the  plaintiffs  in  full  satisfaction 
of  their  indebtedness  to  the  plaintiffs,  and  such 
indebtedness  was  canceled.  The  plaintiffs  then 
requested  the  circuit  judge  to  charge  the  jury 
that  the  transfer  to  them  of  the  note  in  ques- 
tion by  Bullock,  Lyman  &  Co.,  was  a  transfer 
for  a  valuable  consideration,  though  in  satis- 
faction of  a  subsisting  precedent  debt,  and  that 
they  were  entitled  to  recover.  The  judge  re- 
fused to  do  so,  and  on  the  contrary,  charged 
the  defendants  were  entitled  to  a  verdict.  The 
jury  found  accordingly,  and  the  plaintiffs  now 
move  for  a  new  trial. 

*Mr.  S.  Stevens,  for  plaintiffs.        [*313 
Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  If  an  objec- 
tion had  been  taken  to  the  declarations  of  Will- 
iam Raymond,  one  of  the  defendants,  as  to  his 
object  in  procuring  the  note,  and  the  intended 
use  of  it,  I  think  they  should  have  been  ex- 
cluded, as  the  effect  was  to  enable  him  to  man- 
ufacture evidence  to  defeat  an  action  against 
himself.  This  is  fundamentally  wrong.  The 
fact  that  the  note  was  procured,  and  passed 
away  for  his  individual  liabilities,  should  have 
been  shown  by  other  proof.  The  whole  defense 
rested  exclusively  upon  his  own  declarations. 
If  this  were  sanctioned,  the  party  might  always 
qualify  the  legal  effect  of  the  making  or  in- 
dorsement of  paper  in  this  way.  Even  as  the 
case  stands,  I  doubt  if  the  proof  went  far 
enough  to  let  in  the  defense  ;  there  is  no  ev- 
idence of  the  actual  transfer  by  William  Ray- 
mond for  his  individual  purpose,  which  should 
have  been  affirmatively  shown. 

But  conceding  the  evidence  to  have  been 
competent  and  sufficient,  I  am  of  opinion  the 
plaintiffs  were  still  entitled  to  the  verdict.  The 
evidence  undoubtedly  threw  upon  them  the 
burthen  of  proving  that  they  received  the  note 
in  the  usual  course  of  business,  and  for  value. 
This  they  did,  as  it  came  to  them  before  ma- 
turity, and  in  extinguishment  of  a  subsisting 
indebtedness. 

We  have  frequently  held  that  receiving  a 
note  for  a  precedent  debt  is  not  receiving  it  for 
value  within  mercantile  usage,  20  Johns. ,  637; 
12  Wend.,  487  ;  8.  C.,  14  Id..  57  ;  16  Id.,  659; 
see,  also,  13  East,  135,  n.;  9  Barn.  &  C.,  208  ; 
Byles,  Bills  of  Exch.,  20  ;  but  here  was  some- 
thing more.  The  note  was  taken  in  satisfaction 
of  the  indebtedness  without  recourse,  and  the 
debt  discharged,  importing  that  it  was  received 
at  the  risk  of  the  holder,  and  that  unless  avail- 
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able  in  his  hands,  he  loses  the  demand.  He 
has,  therefore,  trusted  to  the  credit  of  the 
papers  as  effectually  as  if  he  had  parted  with 
the  securities  of  third  persons  at  the  time,  hav- 
ing discharged  the  personal  responsibility  of 
314*]  the  .*original  debtors.  This  principle 
has  been  repeatedly  recognized  and  acted  upon, 
though  perhaps  never  expressly  adjudicated  in 
this  court.  20  Johns.,  640  ;  Woodworth,  J.;  9 
Wend.,  174. 

It  was  said  on  the  argument,  that  if  the 
plaintiffs  fail  by  reason  of  the  defense  here  set 
up,  the  original  indebtedness  would  revive, 
and  they  be  placed  in  as  good  a  situation  as 
before  ;  but  that  is  an  assumption  against  the 
fair  import  of  the  case ;  for  if  the  note  was 
taken  without  recourse,  and  in  extinguishment 
of  the  debt,  it  is  gone.  Upon  such  a  state  of 
facts  we  are  not  at  liberty  to  say  the  debt 
would  certainly  revive,  and  it  would  be  unjust 
to  deprive  the  plaintiffs  of  their  security  upon 
a  mere  speculation  as  to  the  revival,  or  possi- 
bility of  another  remedy. 

New  trial  granted  ;  coats  to  abide  event. 

Note  given  in  discharge  of  precedent  debt— Validity 

°  6verruled-2  Sandf.  Ch.,  171:  6  Barb.,  447. 

Distinguished-81  N.  Y.,  226  (37  Am.  Rep.,  499). 

Explaihed-24  Barb.,  564 :  31  Barb.,  190. 

Commented  on— 59  How.  Pr.,  300. 

Cited  in— 31  N.  Y.,  114  ;  43  Barb.,  392 ;  4  Duer,  377 ; 
36  Super..  370 ;  102  U.  S.,  41 ;  11  Minn.,  202. 

Partnership— Hability  of  firm  upon  note  given  by 
one  partner. 

Distinguished-69  N.  Y.,  373  (25  Am.  Rep.,  207). 

Cited  in— 73  111.,  385. 

Also  cited  in— 7  Barb.,  151. 


MILLS  v.  YOUNG  AND  HALSTEAD. 

Sheriff  Cannot  Execute  Final  Process  in  His  Own 
Favor — Promissory  Note. 

An  action  will  not  lie  in  favor  of  a  sheriff  on  a 
promissory  note  obtained  by  him  under  the  threat 
of  selling  the  property  of  a  defendant  in  an  execu- 
tion, where  at  the  time  of  such  threat  the-  sheriff 
was  the  owner  of  the  judgment  on  which  the  execu- 
tion issued,  but  keeps  the  fact  concealed  from  the 
defendant. 

A  sheriff  cannot  execute  final  process  in  his  own 
fayor :  and  whether  since  the  Revised  Statutes  he 
can  serve  a  capias  ad  respondendum  in  his  own  fa- 
vor,  although  no  bail  be  required,  qucere. 

Citations— 4  Johns.,  486 ;  2  R.  S.,  441.  sec.  84. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Washington  Circuit  in  Nov.,  1838,  before 
the  Hon.   John   Willard,   one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  on  a  prom- 
issory note  dated  Feb.  1,  1837,  for  $306.71, 
made  by  the  defendant,  Young,  and  indorsed 
by  the  defendant,  Halstead,  payable  at  the 
Whitehall  Bank  90  days  after  date.  The  plaint- 
iff was  a  deputy  of  the  sheriff  of  Essex,  and 
had  in  his  hands  an  execution  in  favor  of  one 
Moore,  against  the  defendant,  Young,  which 
he  had  neglected  to  levy,  whereby  Moore  in- 
sisted he  had  made  himself  liable  for  the  debt. 
315*]  The  plaintiff,  *Jan.  30,  1837,  gave  his 
own  note  to  Moore  for  the  amount,  and  took 
an  assignment  of  the  judgment.  Feb.  1,  fol- 
lowing, he  called  on  Young,  and  without  tell- 
ing him  of  the  assignment,  or  that  he  had  any 
interest  in  the  judgment,  threatened  to  levy 
the  execution  and  sell  his  property  if  it  was 
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not  settled;  whereupon  the  note  in  question 
was  made  and  indorsed  for  the  amount  of  tin- 
debt,  Young  paid  the  sheriff's  fees  on  the  exe- 
cution, and  the  plaintiff  made  an  indiuM-meni 
that  payment  had  been  received  in  full,  which 
he  signed  as  deputy  sheriff.  The  defendants 
moved  for  a  nonsuit.  The  judge  decided  that 
the  plaintiff  was  entitled  to  recover.  A  venlict 
was  found  for  the  plaintiff,  which  the  defend- 
ants now  move  to  set  aside. 

.)//•.  A.  C.  Hand,  for  defendants. 

Mr.  O.  Allen,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Although  it 
was  formerly  held  that  a  deputy  sheriff  mi.irlit 
serve  a  capias  ad  respondendum  in  his  own  fa- 
vor where  no  bail  was  required.  Bennett  v.  /•'///- 
ler,  4  Johns.,  486,  it  is  questionable  whether  he 
can  do  so  now.  2  R.  S.,  441,  sec.  84.  But 
whatever  may  be  the  rule  in  relation  to  mexne 
process,  it  is  clear  that  the  sheriff  cannot  ex- 
ecute final  process  in  his  own  favor.  I  find  no 
authority  for  such  a  practice,  and  to  allow  it 
would  be  opening  a  wide  door  to  abuse  and 
oppression. 

The  note  was  obtained  by  fraud  and  unau- 
thorized coercion.  The  plaintiff  concealed  the 
fact  that  he  came  as  the  party  in  interest,  and 
asserted  the  right,  which  he  aid  not  possess,  of 
acting  as  a  public  officer.  He  threatened  to 
levy  the  execution  and  sell  the  property  if  the 
debt  was  not  settled,  and  took  his  fees  on  the 
execution.  The  payment  of  a  note  obtained  by 
such  means  ought  not  to  be  enforced.  The 
plaintiff  must  resort  to  such  remedy  as  he  may 
have  on  the  judgment  which  has  been  assigned 
to  him. 

New  trial  granted. 

Explained— 48  How.  Pr.,  531. 
Reviewed— 6  Daly,  48. 

Cited  in-11  N.  Y.,  67 :  9  Hun,  537 ;  12  Barb..  133 ;  13 
Barb..  371 ;  8  How.  Pr.,  110. 


*SIMPSON  &  ISAACS.        [*316 

«. 
DOWNING  ET  AL. 

Constructive  Adverse  Possession — Necessity  of 
Deed — Privity  of  Contract,  Blood  or  Estate, 
Necessary  to  Preserve  Continuity  of  Pos.ten.tion 
— Mere  Claim  under  Color  of  Wrongful  Deed 
— Error — Exception  to  Charge  of  Court — 
Ejectment. 

A  deed,  or  some  writing1  sufficient  in  form  to  car- 
ry the  title  to  lands,  where  a  title  in  fact  exists,  is 
an  essential  ingredient  in  a  constructive  adverse 
possession  set  up  to  bar  a  recovery  in  an  action  of 
ejectment. 

Privity  of  contract,  blood  or  estate  must  exist 
between  the  consecutive  possessors  of  hind  to  es- 

NOTE.—  Adverse  possession— What  constitutes.  See 
Clapp  v.  Bromagnam,  9  Cow.,  530,  note,  and  notes 
cited. 

Transmission  of  adverse  possession  —  Continued 
chain  of  privity  necessam— Privity  of  contract,  blood 
i>r  i  xtuie  between  consecutive,  p<MMMor*mn*t  exist  to 
bar  an  entry  on  the  ground  of  un  adverse  possession 
by  several  successive  persons.  Jackson  v.  Leonard, 
9  Cow.,  653 :  Doo  v.  Campbell,  10  Johns.,  475 :  Jack- 
son v.  Phillips,  9  Cow.,  94.  113  ;  Schrack  v.  Zubler,  34 
Pa.  St.,  38 ;  Wheeler  v.  Moody,  9  Tex.,  372 ;  Johnson 
v.  Nash,  15  Tex..  419  ;  Sheffleton  v.  Nelson,  2  Sawy., 
540 ;  Shaw  v.  Nicholay.  30  Mo.,  99 ;  Winn  v.  Wilhite, 
5  J.  J.  Mar.,  521 ;  Day  v.  Wilder,  47  Vt.,  584;  Christy 
v.  Alford.  58  U.  S.  (17  How.).  601 ;  Brandt  v.  Ogden,  1 
Johns.,  156,  note. 
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tablish  a  continuity  of  a  constructive  adverse  pos- 
session. A  deed  from  one  possessor  to  another,  void 
on  its  face,  will  not  preserve  the  continuity  of  such 
possession. 

A  constructive  adverse  possessi9n,  though  under 
color  of  a  wrongful  deed,  may  exist  by  mere  claim 
under  certain  limitations. 

An  exception  to  the  charge  of  a  judge,  embrac- 
ing several  points  of  law,  must,  in  general,  specify 
the  points  in  respect  to  which  error  is  alleged. 

Citations— 17  Wend.,  258,  259  ;  6  Cow.,  189,  617,  623, 
677:  Ad.  Ej.,  47,  54,  Tilling,  ed.,  n.  3;  2  Hayw.,  74; 
10  Wend.,  104  ;  I  Cai.,  a58  ;  12  Johns..  452,  454;  1  Cow., 
276 ;  8  Wend.;  440,  441 ;  2  R,  S.,  222,  2d  ed.;  1  Co.,  1. 

THIS  was  an  action  of  ejectment  tried  at  the 
Schoharie  Circuit,  in  Oct.,  1838,  before 
the  Hon.  John.  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  to  recover  74  acres  of 
land,  part  of  308  acres  in  a  tract  called  Ban- 
yar's  patent,  granted  in  1770,  and  deduced  a 
regular  title  to  the  308  acres,  from  the  original 
patentees,  by  sundry  mesne  conveyances  to 
themselves.  The  defendants,  on  their  part, 

fave  in  evidence:  1.  A  mortgage  from  one 
acob  Horn  to  John  Thurman,  bearing  date 
Mar.  2,  1800,  of  a  tract  of  land  containing  205 
acres,  3  roods  and  16  perches,  described  as  part 
of  lot  No.  7,  in  a  tract  granted  to  John  Morin 
Scott  and  others;  2.  A  deed  from  Horn  to 
Nehemiah  Finch,  dated  June  11,  1806,  of  the 
same  premises;  3.  Proof  of  the  death  of  Finch; 
letters  of  administration  upon  his  estate  grant- 
ed to  Philip  Cornell,  Apr.  1,  1813,  and  a  sur- 
rogate's order  made  June  10, 1816,  authorizing 
the  sale  of  the  premises  described  in  the  deed 
from  Horn  to  Finch,  but  requiring  that  one 
Titus  Reynolds  should  unite  in  the  sale  and 
conveyance  of  the  premises;  4.  A  deed  under 
the  surrogate's  order,  from  Cornell,  the  admin- 
istrator, to  John  Collins,  bearing  date  Mar.  18, 
1819,  duly  executed  by  Collins;  but  Reynolds, 
the  person  named  by  the  surrogate,  did  not 
unite  in  its  execution;  5.  A  deed  dated  Aug. 
24,  1819,  from  Collins  to  Elizabeth  Gilchrist; 
6.  A  deed  from  Robert  Gilchrist,  the  son  and 
317*]  heir  at  law  *of  Elizabeth  Gilchrist,  to 
Downing,  one  of  the  defendants  in  this  cause, 
dated  Jan.  15,  1823,  and  then  a  conveyance  of 
a  portion  of  the  premises  from  Downing  to  the 
other  defendants.  The  74  acres  claimed  by  the 
plaintiffs  are  part  of  the  Banyar  patent,  but 
are  included  in  the  boundaries  of  the  premises 
conveyed  by  the  deeds  produced  on  the  part 
of  the  defendants.  Horn  took  possession  of 
his  farm  in  1792;  in  1800  he  had  it  surveyed, 
taking  in  the  74  acres,  and  claiming  as  his  own 
the  whole  205  acres,  as  part  of  lot  No.  7.  of 
Scott's  patent.  Finch,  after  the  conveyance 
to  him,  and  probably  within  four  years  there- 
after, cut  timber  upon  the  74  acres,  for  the 
erection  of  a  barn,  and  he  a'nd  those  claiming 
under  him,  from  time  to  time  cut  timber  upon 
the  74  acres  for  fuel  and  fencing.  In  1823, 
Downing,  previous  to  his  purchase,  had  a  sur- 
vey made  of  the  205  acres,  including  the  74 
acres,  which  at  that  time  was  wood  land,  un- 
claimed and  uninclosed.  No  acts  of  ownership 
on  the  part  of  the  plaintiffs  as  to  the  74  acres 
were  shown,  except  that  in  1801  the  plaintiffs 
employed  an  agent  to  prevent  trespasses  on  the 
308  acres  owned  by  them,  including  of  course 
the  74  acres;  who,  in  one  or  two  instances, 
called  trespassers  to  account.  A  small  part  of 

the  undisputed  portion  of  the  plaintiffs'  land 
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was  cleared  and  cultivated  as  early  as  1800. 
The  bill  of  exceptions,  after  setting  forth  the 
evidence,  proceeded  thus:  "And  the  said 
judge  so  holding  the  said  circuit  court,  did 
then  and  there  deliver  his  opinion  to  the  jury, 
and  charge  them,"  that  the  plaintiffs  had  made 
out  a  good  paper  title  to  the  premises  in  ques- 
tion; that  the  defendants  had  failed  to  make 
out  a  good  paper  title,  under  which  they  had 
possessed  the  premises  in  question  for  25  years, 
inasmuch  as  Reynolds,  the  person  designated 
by  the  surrogate,  had  not  united  with  the  ad- 
ministrator in  the  execution  of  the  deed  to 
Collins  and,  consequently,  that  such  deed  did 
not  convey  any  title.  That  to  constitute  an 
adverse  possession,  it  was  incumbent  upon  the 
defendants  to  show  25  years  possession;  that 
the  possession  prior  to  1819.  the  date  of  the 
deed  to  Collins,  did  not  make  out  the  neces- 
sary time;  and  the  possession  since  that  period 
was  unavailable,  because  the  deed  from  the 
administrator  *did  not  devest  the  legal  [*318 
title  of  the  heirs  of  Finch  and,  consequently, 
there  was  not  a  continuance  of  the  adverse 
possession;  "  and  with  that  direction  and  un- 
der the  said  charge,  left  the  cause  with  the 
¥'  iry,"  as  expressed  in  the  bill  of  exceptions, 
he  bill  then  proceeds:  "Whereupon  the 
counsel  for  the  defendants  did  then  and  there 
except  to  the  aforesaid  opinion  and  charge  of 
the  said  judge,  and  insisted  that  the  said  deed 
of  the  said  Cornell,  administrator  as  aforesaid, 
although  defective,  was  sufficient  to  constitute 
an  adverse  possession  in  the  defendants;  and 
that  from  the  testimony,  the  defendants  were 
entitled  to  a  verdict  for  the  reason  aforesaid. 
Whereupon  the  said  jury,  then  and  there,  un- 
der the  said  charge  of  the  circuit  judge,  gave 
their  verdict  for  the  said  plaintiffs,"  etc. 

By  the  Court,  Cowen,  J.  Only  two  legal 
points  were  made  by  the  judge  in  the  charge: 
one  that  the  plaintiffs  had  establshed  a  good 
paper  title;  the  other  that  the  defendants  had 
failed  to  continue  their  line  of  deeds.  The  bill 
excepts  to  the  aforesaid  opinion  and  charge, 
leaving  it  somewhat  equivocal  which  opinion 
or  whether  the  whole  charge.  But  the  bill  im- 
mediately adding  in  connection  with  the  ex- 
ception, "  and  insisted  that  the  said  deed  of  the 
said  Cornell  was  sufficient,"  etc.,  specifically 
indicates  the  ground  of  exception.  It  is  saying, 
in  other  words  (though  I  admit  somewhat  in- 
aptly), that  the  counsel  excepted  because  the 
deed  was  sufficient  to  make  out  the  privity.  The 
great  purpose  in  requiring  the  point  and  ob- 
ject of  exception  to  be  mentioned  is,  that  no- 
tice may  be  given  to  the  court  and  opposite 
party.  In  this  case,  for  instance,  admitting  the 
deed  to  be  valid,  it  was  not  yet  too  late  for  the 
court  to  allow,  in  its  discretion,  evidence  that 
the  defendants  had  acknowledged  the  plaint- 
iff's title,  or  any  other  fact  overcoming  the  de- 
fense of  adverse  possession.  They  were,  I 
think,  in  this  respect  put  upon  their  guard  by 
the  words  connected  with  and  explaining,  the 
extent  of  the  exception.  This  view  is  not  im- 
compatible  with  the  rule  laid  down  in  Willard 
v.  Warren,  17  Wend.,  258,  259.  Beside. the  ex- 
ception was  not  only  to  the  "aforesaid  opin- 
ion," but  also  to  the  charge.  It  being  plain  that 
*two  points  of  law  only  were  stated  in  [*3 1 9 
the  charge,  it  would  not  be  a  strained  construc- 

38* 


319 


SUPREME  COORT,  STATE  OF  NEW  YORK. 


1840 


tion  to  say  the  exception  to  the  charge  reached 
both  those  points.  The  same  thing  was  done 
In  llarlow  v.  Humitton,  6  Cow.,  189.  Of  this 
there  is  certainly  some  doubt,  where  the  charge 
is  not  so  far,  as  inserted  in  the  the  bill,  exclu- 
sively confined  to  points  of  law;  and  so  where 
the  points  of  law  are  numerous.  Indeed,  it 
may  not  be  a  safe  rule  to  say  that  where  there 
is  more  than  one,  the  exception  need  not  dis- 
tinguish which  it  is  intended  to  reach.  The  sub- 
stance of  the  exception  should  always  be  set- 
tled and  clearly  understood,  and  noted  down 
at  the  trial.  The  matter  to  which  it  applies 
should  also  be  well  understood  there.  It  is, 
therefore,  the  better  way,  if  not,  in  general,  es- 
sential, to  mention  the  particular  point  in  the 
charge. 

There  can  be  no  doubt  of  the  rule  insisted 
on  by  the  counsel  for  the  plaintiffs.that  could 
we  suppose  each  of  the  parties  to  have,  from 
the  beginning,  stood  in  such  a  relation  to  the 
premises  as,  without  title,  would  constitute  in 
them  respectively  a  constructive  adverse  pos- 
session, the  one  who  superadded  the  legal  title 
should  prevail.  It  would  be  like  the  case  of 
an  actual  possession  in  both,  claiming  adverse- 
ly. Other  things  being  equal,  the  legal  right 
turns  the  scale,  Adams,  Ej.,  54,  ed.  by  Til- 
Hnghast,  and  n.  3,  there;  see,  also,  Bryant  v. 
Allen,  2  Hayw.,  74.  It  is  plain,  however,  that 
a  constructive  adverse  possession,  arising  from 
circumstances,  precisely  coeval  and  concur- 
rent, must  be  a  rare  case.  One  in  general  closes 
the  door  against  the  other,  at  least  by  priority 
of  time. 

Accordingly  such  a  community  of  possession 
as  might  neutralize  the  defendant's  claim,  not 
being  entirely  clear  in  the  principal  case,  the 
learned  judge  at  the  circuit  put  it  on  a  defect 
in  the  deed  under  the  surrogate's  order.  The 
plaintiffs,  therefore,  cannot  now  say  they 
are  entitled  to  recover,  if  that  deed  was  valid, 
for  the  purpose  of  keeping  up  the  continuity 
of  possession  on  which  the  defense  rested.  No 
doubt  that,  as  the  statute  regulating  probate 
conveyances  stood  when  the  deed  was  concoct- 
ed and  executed,  it  was  void  on  its  face.  That 
was  admitted  at  the  circuit  and  not  denied  at 
the  bar.  It  is  equally  clear  that  where  an  ad- 
32O*J  verse  *possession  in  several  persons  suc- 
cessively is  necessary  to  complete  the  term  of 
limitation,  they  must  show  an  unbroken  trans- 
mission of  the  possession  from  one  to  the  other, 
during  a  sufficient  number  of  years  to  satisfy 
the  Statute  of  Limitations.  In  this  case  the 
limitation  beginning  to  run  before  the  Revised 
Statutes  were  passed,  the  time  was  25  years. 
MeCormick  v.  Barnum,  10  Wend.,  104. 

Had  the  claim  here  been  of  an  actual  adverse 
possession  continued  from  Horn  down  to  the 
defendants,  perhaps  there  would  have  been  less 
difficulty.  Everything  then  would  be  manual 
and  tangible.  The  pedi*  possei&io  would  be  seen 
devolving  from  one  to  another;  and  a  vicious, 
even  a  void  deed,  intervening,  might  not  take 
from  the  effect.  But  this  is  by  no  means  clear. 
The  rule,  as  laid  clown  in  the  books,  is  that 
there  must  be  an  adverse  possession  by  the  de- 
fendant or  by  those  under  whom  he  holds,  or 
both,  for  the  term  of  limitation.  Adams,  Ej., 
ed.  by  Tillinghast,  47.  Can  one  be  said  to  hold 
an  Adverse  possession  under  another,  in  any 
case,  without  privity  either  of  contract,  blood 
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or  estate?  Be  that  matter  as  it  may,  however, 
it  seems  to  me  that  many  arguments  combine 
to  show  that  privity  is  necessary  to  the  conti- 
nuity of  constructive  possession,  when  we  re- 
gard the  notion  of  that  kind  of  possession  as  it 
prevails  under  the  law  of  this  State.  Of  such 
a  possession,  I  understand  a  deed,  or  some  in- 
strument sufficient  in  form  for  the  purpose  of 
carrying  title,  to  constitute  an  essential  ingre- 
dient. It  is  made  up  of  an  actual  possession  of 
part,  claiming  the  whole  under  a  deed  which 
covers  the  whole.  In  such  a  case  and  not  short 
of  that,  is  the  grantee  said  to  be  in  construe  t- 
ive  possession  of  the  parts  unoccupied.  Finch 
began  with  such  a  possession  by  his  deed  from 
Horn  in  1808.  That  possession  continued  in 
him  to  1813  at  furthest,  when  he  died,  and 
after  an  interval  of  five  or  six  years,  a  convey- 
ance is  executed  by  Cornell,  his  administrator, 
to  Collins,  void  on  its  face,  for  every  purpose 
of  passing  any  interest.  Collins  may  then  be 
taken  as  beginning  a  constructive  adverse  pos- 
session de  now.  But  this  leaves  the  defense 
short  of  25  years.  It  wants  the  connecting 
link  between  Finch  and  Collins,  a  possessory 
link,  I  admit,  but  that  appears  to  me  to  depend 
on  a  valid  *deed,  without  which  I  do  [*32 1 
not  see  how  another  deed,  one  essential  ele- 
ment, is  to  be  transferred.  Collins  took  no 
actual  possession.  There  has  been  none  in  any 
of  his  successors.  Either  as  an  actual  posses- 
sor or  in  some  other  way  he  must  come  into 
Finch's  shoes;  but  all  the  interest  of  the  latter 
was  suffered  to  descend  to  his  heirs.  Suppose 
Finch  had  conveyed  in  his  lifetime  and  Collins 
had  come  in  under  a  deed  from  a  total  stranger, 
driving  off  and  dispossessing  Finch's  grantee; 
Cornell  was  but  a  stranger.and  Collins  took  ad- 
versely to  Finch's  heirs.  The  line  of  continua- 
tion lay  through  them.  But  Finch's  possession 
and  that  of  his  heirs  was,  I  admit,  a  wrong. 
The  Statute  of  Limitations,  however,  had  be- 
gun to  run.  They  had  a  right  to  say  that  this 
wrong  should  be  continued  and  made  available 
in  their  successors.  But  it  was  not  such  a 
wrong  as  would  work  a  right  in  any  hands 
without  Finch's  deed,  or  his  title  under  it. 
Every  adverse  possession  is  a  wrong  amount- 
ing to  an  inchoate  right.  In  the  latter  sense, 
it  is  transferable  by  sale  or  gift;  but  when  con- 
structive, there  is  no  corporeal  seisin  which 
can  be  transferred  by  livery.  It  is  in  the  nature 
of  an  incorporeal  right.  True,  there  must  be  a 
corporeal,  not  to  say  a  contiguous  possession 
of  parts;  but  that  is  amplified  and  spread  over 
the  actually  vacant  premises  lying  adjacent.by 
a  deed  in  the  tenant's  bureau.  The  right  is 
thus  extended  in  theory  or  contemplation  of 
the  law;  and  when  the  essential  elements  no 
longer  co  exist,  the  complex  idea  vanishes,  or 
dwindles  to  the  actual,  corporeal,  territorial 
limit.  The  English  law  has  never,  I  believe, 
admitted  the  refinement  which  creates  a  con- 
structive possession  by  mere  claim,  though  un- 
der color  of  a  wrongful  deed.  It  seems  to  pre- 
vail, however,  under  divers  limitations  in 
several  different  States.  At  any  rate,  it  has  long 
been  recognized  as  existing  in  this  State;  Jack- 
son v.  Bowen,  1  Cai.,  358;  Jackson  v.  Elston,  12 
Johns.,  452,  454;  though  its  practical  applica- 
tion seems  not  to  have  been  well  understood 
till  Jackson  v.  Woodruff,  1  Cow.,  276;  Jackson 
v.  Richards,  6  Id.,  617,  623,  and  Jackson  v.  Ver- 
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milyea,  Id.,  677;   Vide,  also,  Jackson  v.   Oliz,  8 
Wend.,  440,  441. 

322*J  *The  rule  was  found  so  well  adopted 
to  the  exigencies  of  new  and  unsettled  parts  of 
the  State,  that  it  was  afterwards  expressly 
adopted  and  its  operation  limited  according  to 
our  adjudications,  by  the  Revised  Statutes, 
Vol.  II.,  223,  2d  ed.  Under  either  the  common 
law  or  statute  rule,  the  ideal  possession  cannot 
be  extended  by  a  written  instrument,  beyond 
the  customary  size  of  the  lot  or  farm  partly  oc- 
cupied. The  size  must  accord  with  the' usage 
of  the  adjoining  country;  and  section  9th  de 
Blares  that  there  must  be  a  continued  occupa- 
tion for  20  years  under  such  claim;  i.  e.,  under 
the  written  instrument,  etc.,  which  works  the 
extension.  The  abstraction  once  being  formed 
must  take  a  course  in  the  regions  of  technical 
jurisprudence  to  be  regulated  by  analogies, 
drawn  from  other  branches  of  the  law,  mainly, 
I  admit,  from  the  doctrine  of  actual  possession, 
to  which  it  is  regarded  as  an  equivalent.  Thus, 
-co  existing  or  mixed  with  another  like  posses- 
sion, it  is,  as  we  have  seen,  neutralized.  But 
the  prior  abstraction  fills  the  described  terri- 
tory, and  prevents  the  interference  of  one  sub- 
sequently arising  in  the  hands  of  a  third  per- 
son, though  an  actual  possession  by  the  latter 
will  overcome  the  abstraction.  Jackson  v.  Ver- 
milyea,  before  cited.  What  then  is  continuity 
of  estate,  as  understood  in  analogous  branches 
of  the  law?  How  is  the  claim  of  the  successor 
to  be  identified,  in  the  language  of  the  Re- 
vised Statutes  (for  I  take  these  to  be  but  a  rep- 
etition of  the  principle  as  it  stood  before),  with 
the  prior  wrongful  adverse  claim  under  the 
same  instrument?  The  answer  seems,  obvious- 
ly, by  such  conveyances  from  one  to  another 
as,  supposing  a  good  title  to  exist,  would  trans- 
fer that  title.  It  is  essential,  to  effect  such  a 
purpose,  that  the  original  deed  at  least,  what- 
ever title  there  was  under  it,  should  pass  along 
the  line  by  conveyance.  Clearly  such  a  pro- 
bate deed  as  we  have  here  would  not  work 
the  effect.  The  death  would  leave  the  deed 
itself  to  descend,  as  a  part  of  the  inheritance. 
So  in  many  cases  the  right  to  the  deed  passes 
from  one  to  another  in  virtue  of  the  grant  of 
the  whole  estate  holden  under  it.  Buckhurst's 
case,  1  Rep.,  1.  It  is  the  same  thing  where 
we  are  inquiring  for  the  continuance  of  a 
wrongful  deed  or  title.  As  between  the  par- 
323*]ties*who  stand  along  the  line  of  succes- 
sion, the  title  is  looked  upon  as  rightful.  The 
deed  to  be  carried  may  contain  a  warranty,  and 
thus  be  material  to  the  grantee  as  an  indemnity. 
The  deed  to  Finch  might  thus  have  passed 
along  the  whole  line  from  Horn  to  the  defend- 
ants. Coming  to  Finch,  however,  his  death 
and  the  void  deed  from  his  administrator  to 
Collins, broke  the  concatenation.  Being  void,  it 
was  as  no  deed, and  we  concur  with  the  circuit 
judge  that  the  defense  by  adverse  possession 
can  date  only  from  the  administrator's  deed. 
The  time  being  thus  short  of  the  limitation, 
the  verdict  was,  therefore,  right,  and  a  new 
trial  should  be  denied. 

By  the  Chief  Justice.  This  case  might 
have  been  placed  at  the  circuit  on  the  ground 
that  the  plaintiffs  had  shown  a  legal  title  in 
fee  to  the  premises  in  question,  and  an  actual 
possession  of  part  claiming  title  to  the  whole, 


long  before  the  commencement  of  the  con- 
structive adverse  possession  of  the  defendants 
now  set  up;  and  which  possession  and  claim 
continued  down  to  the  commencement  of  the 
suit. 

But  I  think  it  may  also  be  maintained  on  the 
ground  taken  by  Mr.  J.  Co  wen;  Cornell,  the 
administrator,  not  having  been  joined  in  the 
deed  by  the  discreet  freeholder,  is  to  be  re- 
garded as  a  stranger  to  the  premises;  his  deed, 
therefore,  did  not  convey  even  a  right  to  the 
possession  of  Finch,  the  intestate;  that  went 
with  the  claim  of  title  to  his  heirs.  The  con- 
tinuity of  Finch's  possession  was  thereby  brok- 
en; the  defendants  not  connecting  themselves 
with  it. 

Whatever,  therefore,  may  have  been  the 
character  of  the  adverse  possession  shown  by 
the  defendants,  it  fell  short  of  the  requisite 
time  to  bar  the  plaintiffs, 

New  trial  denied. 

Cited  in-45  N.  Y.,  484 ;  65  N.  Y.,  145 ;  15  Barb.,  493, 
594 ;  26  Barb.,  404 ;  66  Barb.,  367 ;  10  Bos.,  151 ;  2  Sawy., 
545  ;  39  Wis.,  543. 
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Roads — Certificate  of  Determination  to  Lay  Out — 
Sufficiency  of — Error  in  Description — Statutes 
— Practice — Execution  of  Powers  Vested  in, 
Several — Concurrence  of  Majority,  Sufficient. 

A  certificate  of  a  determination  to  layout  a  road, 
is  sufficiently  conformable  to  the  requirements  of 
the  Act  if  it  state  the  termini  of  the  road  and  its 
route,  by  courses  and  distances  ;  it  is  not  necessary 
to  specify  the  bounds  of  each  course. 

Where  errors  have  occurred  in  the  description  of 
a  road,  in  the  order  of  judges  reversing-  the  deter- 
mination of  commissioners  and  laying  put  a  road, 
it  is  competent  to  the  judges  after  the  filing  of  their 
order,  to  deposit  in  the  town  clerk's  office,  a  docu- 
ment correcting  the  errors,  and  such  document 
will  be  considered  as  an  amendment  of  the  order ; 
but  the  judges  are  not  permitted  to  review  and  al- 
ter what  they  have  done  judicially.  The  making 
up  of  the  certificate  is  a  mere  ministerial  act. 

Where  authority  is  conferred  by  law  upon  three 
persons  to  do  a  public  act,  the  concurrence  of  a 
majority  is  a  valid  execution  of  the  power  when  all 
attend  and  take  part  in  the  transaction. 

It  seems  that  if  an  error  happen  in  the  description 
of  a  road  laid  out,  the  officers  laying  out  the  same 
may  be  required  by  mandamus  to  file  a  new  certifi- 
cate, and  give  a  description  conformable  to  the 
facts  of  the  case. 

Citations-17  Johns.,  461 ;  9  Wend.,  17 : 1  R.  S.,  511, 
sec.  67,  2d  ed. 

TERROR  on  certiorari.  The  plaintiffs,  Com- 
-LJ  missioners  of  Highways  of  the  Town  of 
Bedford,  sued  out  a  common  law  certiorari. 
calling  upon  the  defendants,  three  of  the  judg- 
es of  the  County  of  Westchester,  to  send  up 
for  review  the  proceedings  had  by  them  in  re- 
versing an  order  of  the  commissioners  refusing 
to  lay  out  a  road,  and  in  themselves  laying  out 
a  road  upon  the  original  application  made  to 
the  commissioners.  The  judges  returned  the 
proceedings  had  previous  to  the  appeal  made 
to  them;  they  then  state  the  appeal,  that  they 


NOTE.— Public  officers— Exercise  of  powers  verted  in 
several— Whether  all  must  join.  See  Crowfoot  v.  Al- 
len, 2  Wend.,  494,  note ;  McCoy  v.  Curtice,  9  Wend., 
17,  note. 
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appointed  a  time  and  place  for  the  hearing 
thereof,  that  they  met  according  to  such  ap- 
pointment, and  were  attended  by  the  appellants 
and  the  Commissioners  of  Highways;  that  after 
viewing  the  route  of  the  proposed  road,  the 
proceedings  were  adjourned  until  June  28, 
1836,  when  they  again  met,  the  parties  inter- 
ested being  in  attendance,  and  after  hearing 
the  proofs  and  allegations  of  the  parties,  two 
of  the  judges  reversed  the  order  of  the  com- 
missioners, and  proceeded  to  lay  out  the  road 
as  originally  applied  for,  and  fixed  the  route 
thereof,  by  visible  monuments  at  each  and  ev- 
ery angle  thereof,  and  caused  the  same  to  be 
surveyed ;  which  survey,  they  allege,  was  upon 
325*]  the  route  of  the  *road  as  laid  out  by 
them;  that  they  made  an  order  in  respect  to  the 
premises,  and  that  the  courses  and  distances 
set  forth  therein  were  believed  and  intended  to 
be  in  accordance  with  the  route  of  the  road 
actually  laid  out  by  them.  They  then  further 
certify,  that  some  time  after  having  caused  such 
order  to  be  filed,  they  were  informed  that  the 
courses  and  distances  of  the  survey  of  the 
road,  as  stated  in  the  order,  did  not  in  all  re- 
spects correspond  with  the  route  of  the  road 
as  actually  laid  out  by  them,  and  that  to  obvi- 
ate all  difficulty  or  uncertainty  which  might 
arise  as  to  the  route  of  the  road  actually  laid 
out,  they,  Sep.  5,  1837,  executed  an  instrument 
in  writing,  and  caused  the  same  to  be  filed  in 
the  town  clerk's  office  of  the  Town  of  Bed- 
ford; and  they  certify  that  the  monuments 
mentioned  in  the  paper  last  referred  to,  desig- 
nating the  route  of  the  road  are  those  fixed 
upon  and  established  by  them,  when  they  laid 
out  the  road,  and  caused  the  same  to  be  sur- 
veyed, and  to  which  monuments  they  intend 
ed  the  survey  to  conform,  and  supposed  and 
believed  that  it  did  so  conform. 

The  order  made  in  pursuance  of  the  adjudi- 
cation of  June  28,  1836,  bears  date  July  7,1836, 
which,  after  reciting  the  appeal  and  proceed- 
ings had  thereon,  states  that  the  judges  thereby 
order,  adjudge  and  determiDe  "that  a  highway 
be  and  the  same  is  hereby  laid  out,  pursuant 
to  the  application  of  the  said  Hallock,  accord- 
ing to  a  survey  thereof,  which  we  have  caused 
to  be  made  as  follows,  to  wit :  beginning  at  a 
bar-post  northwesterly  of  John  Hallock's  mill, 
in  Bedford,  and  running  north  37  degrees  and 
15  minutes  west  seven  chains  and  22  links; 
thence,"  etc.  (giving  numerous  courses  and  dis- 
tances), the  last  course  and  distance  termi- 
nating at  the  road  easterly  of  William  Silk- 
man's  shop,  or  at  the  division  line  between 
Bedford  and  South  Salem.  The  paper  filed 
Sep.  5, 1837,  also  bears  date  July  7,  1836.  In 
it  the  judges,  after  stating  the  appeal  and  the 
laying  out  of  the  road,  certify  that  they  caused 
their  order  first  above  mentioned,  to  be  filed 
without  particularly  enumerating  and  specify- 
ing the  boundaries  and  monuments  of  each  re- 
spective course,  and  that  now  "for  the  purpose 
of  more  clearly  and  distinctly  specifying  and 
326*]  setting  forth  the  *courses  and  distances 
and  respective  boundaries  and  monuments 
thereof,  we  do  order,  adjudge,  cause  and  de- 
termine, that  the  following  specified  and  de- 
scribed boundaries  and  monuments  were  set 
and  put  up  by  us,  at  each  respective  course  and 
distance,  and  intended  to  be  run  to  and  de- 
scribed by  the  survey  now  on  file,  in  the  office 
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of  the  clerk  of  the  Town  of  Bedford,  aforesaid, 
in  manner  and  form  following,  to  wit :  '  Be- 
ginning at  the  termination  of  the  highway 
leading  to  John  Hallock's  mill,  at  a  bar  post 
northeasterly  of  John  Hallock's  mill,  and  run- 
ning north  37  degrees  15  minutes  west,  7  chains 
and  22  links,  to  a  stake  near  a  brook;  thence'," 
etc.,  going  on  and  terminating  each  distance 
by  a  slake,  or  some  other  object,  and  correct- 
ing several  clerical  mistakes,  such  as  northeast- 
erly for  northwesterly,  and  48$  degrees  for  58i 
degrees  and  the  like.  Accompanying  this  pa- 
per was  a  direction  from  the  judges  to  the  town 
clerk  to  attach  it  to  the  original  order  bearing 
date  July  7,  1836. 

Mr.  M.  T.  Reynolds, fi  T  plaintiffs  in  error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  abundantly 
appears  from  the  return  that  the  three  judges 
met  and  deliberated  upon  the  proceedings  had 
under  the  appeal,  and  the  decision,  therefore, 
of  the  two  is  valid  and  binding.  It  has  been 
decided  by  this  court,  as  a  general  principle, 
that  where  an  authority  is  conferred  upon  three, 
a  majority  may  act.  Although  the  written  or- 
der or  determination  does  not  recite  that  the 
third  was  present  and  participated  in  the  pro- 
ceeding, or  had  notice  and  refused,  the  court 
will  presume  the  fact, till  the  contrary  is  shown. 
17  Johns.,  461  ;  9  Wend.,  17. 

The  first  certificate  of  the  judges  in  laying 
out  the  road,  I  am  of  opinion,  was  a  substan- 
tial compliance  with  the  statute  in  form.  The 
description  required  is  by  "routes  and  bounds, 
and  by  courses  and  distance."  1  R.  S.,  511, sec. 
67,  2d  ed.  The  two  termini  are  here  given, to- 
gether with  the  courses  and  distances,  and  sev- 
eral intermediate  bounds.  *Therecan  [*327 
be  no  possible  difficulty  in  tracing  the  route  as 
marked  upon  the  ground,  or  finding  and  mn ik- 
ing it  anew  from  the  description  given.  Though 
it  may  be  necessary  to  fix  a  bound  at  the  end 
of  each  course,  upon  the  ground  (which  was 
done  here)  as  a  guide  to  the  officers  in  opening 
and  working  the  road,  it  would  be  useless  to 
specify  them  in  the  certificate  :  they  must 
usually  disappear  when  the  road  is  opened.  If 
the  termini  are  given  with  the  courses  and  dis- 
tances, the  skill  of  a  surveyor  can  at  any  time 
determine  the  route.  This  description  affords 
durable  record  evidence. 

Some  trifling  errors  have  occurred  in  the  de- 
scription, as  given  in  the  first  certificate,  com- 
paring it  with  the  amended  one  ;  but  the  rule 
de  minimux,  etc.,  might,  I  think,  be  justly  ap- 
plied to  most  of  them.  The  one  at  the  starting 
point  of  the  road  is  probably  material,  and 
might  lead  upon  the  courses  and  distances  as 
given  to  the  location  of  a  route  different  from 
that  laid  out,  and  the  remark  is  perhaps  appli- 
cable to  one  or  two  of  the  courses  and  distances. 
But  I  perceive  no  objection  to  the  amendment 
made.  The  reversal  of  the  order  of  the  com- 
missioners and  determination  to  lay  out  the 
road  were  quasi  judicial  acts,  and  could  not  be 
reviewed  or  altered  by  the  judges;  but  making 
up  the  record  of  the  proceedings  was  ministe- 
rial. It  would  be  strange  if  a  slip  in  doing  so 
must  be  fatal.  In  the  administration  of  justice 
in  courts  of  record,  it  is  a  matter  of  course  to 
amend  clerical  errors;  indeed, there  is  scarcely 
a  paper  or  record  in  the  proceedings  there, but 
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at  this  day  is  amendable.  Absolute  accuracy 
is  beyond  human  care  and  power  ;  and  the 
most  intolerable  confusion  and  mischief  would 
ensue  a  denial  of  this  right  there,  or  in  all  like 
proceedings.  It  is  argued  that  it  would  be 
dangerous  to  allow  these  officers  to  overhale 
and  alter  the  records :  but  some  confidence 
must  necessarily  be  reposed  in  them  and  all 
other  officers  ;  we  are  not  to  deny  them  the  ex- 
ercise of  a  necessary  power  in  the  discharge  of 
their  duties,  for  fear  they  may  abuse  it.  No 
such  suspicion  is  indulged  when  they  are  sit- 
ting in  their  own  court,  and  why  should  it  be 
indulged  here.  Besides,  I  do  not  see  that  any 
useful  or  different  end  would  be  attained  by 
328*J  *refusing  to  amend  and  setting  aside 
the  certificate.  The  adjudication  reversing  the 
order  of  the  commissioners  and  the  order  of 
the  judges  laying  out  the  road  would  remain 
valid,  and  the  judges  might  be  required  to 
make  up  and  file  a  new  record. 

But  there  is  another  view  of  the  case  that, in 
my  judgment,  is  decisive  in  favor  of  the  de- 
fendants in  error.  If  the  amendment  is  to  be 
regarded  as  made  without  authority,  and  re- 
jected, then  the  first  certificate  stands  alone. 
The  second  is  but  blank  paper,  entitled  to  no 
more  consideration  than  if  made  by  strangers 
to  the  proceedings,  and  thrust  into  the  town 
clerk's  office.  If  this  be  so,  then  there  is  noth- 
ing before  us  impeaching  the  correctness  or 
regularity  of  the  first  order.  It  is  only  by  com- 
paring it  with  the  amendment  that  any  dis- 
crepancy from  the  actual  route  can  be  detected. 
No  such  admission  is  made  by  the  judges,  ex 
cept  as  derived  from  this  comparison. 

I  am,  however,  satisfied  the  amendment 
should  be  sustained,  and  the  proceedings  af- 
firmed on  that  ground. 

Proceedings  affirmed. 

Authority  conferred  upon  several— Execution  of,  by 
majority.  Cited  in— 3  Denio,  253:  3  N.  Y.,  565;  7  Barb., 
435;  14  Barb.,  231  :  15  Barb.,  480;  23  Barb.,  400;  6 
How.  Pr.,  176 :  5  Park.,  13. 

Laying  out  of  road— Description.  Cited  in— 37  N. 
Y.,  364 ;  4  Trans.  App.,  362. 

Error  in  description— New  certificate— Mandamus. 
Cited  in-2  Hun,  149  ;  4  T.  &  C.,  399. 

Judicial  officers— Acts  of,  conclusive.  Cited  in — 4  T. 
&  C.,  399 ;  9  How.  Pr.,  250 ;  20  How.  Pr.,  305. 


HALLOCK  t>.  WOOLSEY. 

Roads — Authority  of  Commissioners  in  Laying 
Out,  as  to  Route — Sufficiency  of  Certificate — 
Action  for  Recovery  of  Damages  Assessed — Pa- 
rol  Eoidence —  Want  of  Jurisdiction. 

In  the  laying  out  of  a  road,  the  Commissioners  of 
Highways  are  not  limited  to  the  route  specified  in 
the  application  for  the  road  ;  they  may,  in  the  exer- 
cise of  a  sound  discretion,  make  such  variations  as 
they  think  proper. 

The  departm-e,  however,  from  the  route  of  the 
proposed  highway,  must  not  be  so  great  as  to  induce 
the  belief  that  the  preliminary  proceedings  have 
been  wholly  disregarded  ;  the  general  course  of  the 
road  must  be  preserved. 

The  doctrine  of  the  last  case  in  respect  to  the  suf- 
ficiency of  the  certificate  of  the  laying  out  of  a  road, 
and  the  right  to  amend,  confirmed. 

In  an  action  for  the  recovery  of  the  damages  as- 
sessed to  a  party  on  the  laying  out  of  a  road,  and 
collected  and  paid  over  to  the  Commissioners  of 
Highways,  paroi  evidence  that  the  damages  were  as- 
sessed for  the  road  on  a  route  different  from  that 
described  in  the  order  laying  out  the  same,  is  inad- 
missible; even  want  of  jurisdiction  in  the  officers 
laying  out  the  road  cannot  be  shown  in  such  action. 
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Citations-l  R.  S.,  511,  sees.  63,  65,  67,  69,  70-72;  515, 
sec.  95. 

THIS  *was  an  action  of  assumpsit,  [*329 
tried  at  the  Westchester  Circuit,  in  Nov., 
1838,  before  the  Hon.  Charles  H.  Ruggles,  one 
of  the  Circuit  Judges. 

The  suit  was  brought  to  recover  the  sum  of 
$300,  assessed  as  the  plaintiff's  damages  in  the 
laying  out  of  the  road,  the  subject-matter  of 
the  last  preceding  case  of  Woolsey  v.  Tompkins. 
The  money  was  paid  by  the  collector  of  taxes 
to  the  defendant,  as  one  of  the  Commissioners 
of  Highways  of  the  Town  of  Bedford,  and  he 
refused  to  pay  it  over  to  the  plaintiff,  on  the 
ground  that  the  proceedings  in  relation  to  the 
laying  out  of  the  road  were  void,  and  that,con- 
sequently,  the  plaintiff  was  not  entitled  to  the 
money.  The  plaintiff  commenced  his  proofs  by 
showing  a  notice  from  the  Commissioners  of 
Highways  of  Bedford,  directed  to  him  and 
others,  dated  Aug.  19,  1836,stating  that  a  road 
had  been  laid  through  their  improved  lands,by 
two  of  the  judges  of  Westchester,  and  requir- 
ing them  to  remove  their  fences.  He  then 
showed  an  assessment  of  his  damages,  the  col- 
lection and  the  payment  over  to  the  defendant, 
and  a  demand  of  payment.  The  plaintiff  rest- 
ed, and  the  defendant  moved  for  a  nonsuit,  on 
the  following  grounds  :  1.  That  it  had  not 
been  shown  that  any  road  was,  in  fact,  laid 
over  the  plaintiff's  land  ;  2.  Or  if  laid  out.that 
it  was  laid  out  in  conformity  with  the  require- 
ments of  the  statute  ;  3.  That  it  had  not  been 
shown  that  the  damages  were  assessed  for  the 
land  where  the  road  was  laid  out;  and  4.  That 
it  had  not  been  shown  that  the  judges  had  duly 
obtained  jurisdiction.  The  nonsuit  was  denied. 

The  defendant,  in  his  defense,  offered  in  evi- 
dence the  application  made  by  Hallock  for  a 
road,  to  show  that  the  road,  as  laid  out,  did 
not  conform  to  the  description  of  the  road  ap- 
plied for  ;  and  for  the  same  purpose  offered  in 
evidence  the  certificate  of  the  jury  as  to  the 
propriety  and  necessity  of  the  road  applied 
for ;  both  of  which  offers  were  rejected.  The 
defendant  next  offered  to  prove  that  the  dam- 
ages claimed  were  assessed  on  the  route  of  a 
road  different  from  the  road  laid  out  by  the 
judges ;  to  which  offer  the  circuit  judge  an- 
swered that  the  fact  might  be  shown  by  the 
*verdict  of  the  jury  who  assessed  the  [*33O 
damages,  but  that  parol  evidence  for  that  pur- 
pose was  inadmissible.  The  defendant  then 
made  the  three  following  offers  of  evidence : 
1.  That  when  the  commissioners  discovered 
that  the  damages  had  been  assessed  for  a  road 
altogether  different  from  that  laid  out  by  the 
judges,  they  notified  the  plaintiff  not  to  remove 
his  fences  or  open  the  road  on  the  route  for 
which  the  jury  had  assessed  the  damages;  2. 
That  the 'judges  laid  out  the  road  over  the 
lands  of  persons  not  named  in  the  application 
for  the  road,  or  in  the  certificate  of  the  pro- 
priety and  necessity  of  the  road ;  and,  also, 
that  the  road  was  laid  over  the  lands  of  per- 
sons not  notified  to  appear  before  the  commis- 
sioners or  the  judges;  and  3.  That  the  judges 
laid  out  the  road  on  a  route  entirely  different 
from  that  which  was  certified  by  the  freeholders 
as  proper  and  necessary,  and  which  the  com- 
missioners refused  to  lay  out ;  all  which  evi- 
dence was  refused  to  be  received.  The  de- 
fendant then  gave  in  evidence  an  order  of  the 
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judges  laying  out  the  road,  described  in  the  pre 
ceiling  case,  as  made  in  pursuance  of  the  ad 
judication  of  June  28,  1886,  or  as  being  the 
first  order,  and  objected  to  its  validity,  on  the 
ground  that  in  it  the  road  was  not  described 
by  routes  and  bounds,  and  by  its  courses  and 
distance.  The  judge  held  that  in  this  action 
tin-  validity  of  the  order  was  not  inquirable 
into.  It  was  shown  that  the  description  of  the 
road  in  the  above  order  and  in  the  inquisition 
of  the  jury  corresponded  ;  whereupon  the  de 
fendant  offered  to  show,  by  parol,  that  the 
plaintiff's  damages  were  assessed  for  a  route  of 
a  road  on  his  land  different  from  that  set  forth 
in  the  inquisition;  which  evidence  was  refused 
to  be  received.  The  defendant  next  produced 
in  evidence  the  instrument  mentioned  in  the 
next  preceding  case,  as  executed  Sep.  5,  1837, 
and  the  direction  to  the  town  clerk  accompa 
nying  the  same,  and  then  offered  to  prove  by 
parol  that  the  damages  of  the  plaintiff  were  as- 
sessed for  a  road  in  the  route  described  in  the 
said  instrument  or  order  last  recorded,  and 
that  the  routes  of  the  road  as  described  in  the 
two  orders  passed  over  the  plaintiff's  land  in 
distinct  and  different  places ;  which  evidence 
was  refused  to  be  received.  The  defendant 
33 1*]  *offering  no  further  evidence,  the  jury, 
under  the  direction  of  the  judge,  found  a  ver- 
dict for  the  plaintiff.  The  defendant  moves 
for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  By  the  1  R. 
8.,  511,  sec.  63,  the  person  applying  for  a  road 
shall  cause  notice  in  writing  to  be  posted  up  at 
three  public  places  in  the  town,  specifying,  as 
near  as  may  be,  the  route  of  the  proposed  high- 
way, and  the  several  tracts  of  land  through 
which  it  is  proposed  to  be  laid.  Sec.  65.  The 
twelve  freeholders,  if  of  opinion  that  the  high 
way  is  necessary  and  proper,  must  subscribe  a 
certificate  to  that  effect,  which  shall  be  deliv- 
ered to  the  Commissioners  of  Highways.  Sec. 
67.  If  the  commissioners  shall  determine  to 
lay  out  the  road,  they  must  make  out  a  certifl 
cate,  "describing  the  road  particularly  by 
routes  and  bounds,  and  by  its  courses  and  dis 
tance.  Sec.  95,  p.  515.  If  the  judges  reverse 
the  decision  of  the  commissioners,  refusing  to 
lay  out  a  road,  they  shall  "  lay  out"  the  road 
applied  for  in  the  same  manner  in  which  the 
commissioners  are  directed  to  proceed.  It  is 
apparent  from  these  provisions  that  the  com- 
missioners and  judges  are  not  bound  down  to 
any  definite  line  of  road  ;  and  that  they  may 
and,  indeed,  must  exercise  a  reasonable  dis- 
cretion over  the  subject. 

The  route  to  be  designated  by  the  applicant 
is  quite  general,  and  was  so  intended  by  the 
statute  :  the  Legislature,  doubtless,  acted  upon 
the  idea  that  the  judgment  of  the  commis 
sioners  would  be  better  than  his,  and  the  pub- 
lic interest  more  likely  to  be  consulted  by  al- 
lowing them  some  discretion.  The  applicant 
designates  the  general  course  desired  ;  the  com- 
mNsioners  the  particular  route.  Somediscrep- 
ancy  will  be  always  likely  to  exist ;  indeed,  it 
would  be  difficult,  at  any  time,  to  regard  the 
former  as  much  of  a  test  by  which  to  deter- 
mine the  correctness  of  the  latter.  The  free 
holders  act  upon  the  notice  of  the  applicant 
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and  general  description  of  the  route  therein, 
and  have  no  authority  to  locate  *it  with  [*332 
greater  particularity,  They  determine  wheth- 
er such  highway  is  "  necessary  and  proper." 
Sec.  65.  The  above  views  afford  an  answer  to 
all  the  offers,  in  the  course  of  the  trial,  to 
prove  that  the  judges  laid  out  the  road  on  a 
route  different  from  that  described  in  the  no 
tice  of  the  applicant  and  the  certificate  of  the 
freeholders.  We  do  not  say  but  the  departure 
of  the  judges  and  commissioners  from  the  gen- 
eral route  upon  which  they  are  called  to  act 
may  be  so  glaring  and  flagrant  as  to  warrant 
the  court  in  holding  that  they  have  exceeded 
their  jurisdiction  ;  but  we  are  not  to  presume 
thus  much  from  the  mere  offer  to  show  a  vari- 
ation. The  extravagance  of  the  departure 
should  be  shown,  and  to  be  of  such  a  character 
that  the  court  would  be  compelled  to  regard 
the  proceedings  in  the  same  light  as  if  these 
officers  had  laid  out  the  road  in  the  absence  of 
the  preliminary  steps  required  by  the  statute. 

The  learned  judge  was  also  right  in  refusing 
parol  evidence  to  show  that  the  route  upon 
which  the  assessment  of  damages  was  made 
was  different  from  the  route  of  the  road  laid 
out  by  the  judges.  The  proposition  conceded 
that  no  discrepancy  in  this  respect  appeared 
from  the  records  of  the  two  proceedings ;  in- 
deed, any  such  discrepancy  was  allowed  to  be 
shown.  The  statute  does  not  require  the  jury 
to  specify  the  route  in  their  verdict  with  the 
particularity  of  the  survey  by  the  judges  or 
commissioners.  Any  description  which  will 
designate  it,  and  show  that  the  assessment  was 
for  damages  thereon,  is  all  that  can  be  required. 
The  court  must  then  assume  that  the  jury  con- 
fined their  examinations  to  the  true  line,  and 
regard  the  verdict,  as  in  other  cases,  conclu- 
sive until  set  aside.  Sees.  69-72. 

The  order  of  the  judges  laying  out  the  road 
was  produced  by  the  defendant  with  a  view  to 
show  it  void,  as  not  made  in  compliance  with 
the  statute,  which  requires  that  the  road  shall 
be  described  by  "routes  and  bounds,  and  by 
its  courses  and  distance."  The  judges,  after 
filing  their  order,  amended  it  in  this  respect ; 
but  I  am  of  opinion  the  first  order  was  well 
enough.  It  fixed  the  two  termini,  and  several 
intermediate  points  by  routes  and  bounds,  and 
throughout  gave  the  courses  and  distance.  It 
failed  to  give  monuments  at  the  *ter-  [*333 
mination  of  each  course  ;  nor  was  this  impor- 
tant for  any  necessary  or  useful  purpose.  There 
could  be  no  difficulty  in  ascertaining  the  route 
from  the  survey  as  given  in  the  order  ;  and  if 
any  clerical  errors  were  committed  in  the  first 
order,  I  do  cot  perceive  any  objection  to  a 
correction  of  them  by  the  judges ;  certainly, 
the  proceedings  ought  not  to  be  rendered  nu- 
gatory for  any  such  mistake. 

The  defendant  offered  to  prove,  by  parol, 
that  the  plaintiff's  damages  were  assessed  on 
the  route  as  described  in  the  amended  order  of 
the  judges,  and  that  the  same  as  appeared  by 
an  inspection  of  the  two  orders,  passed  over 
the  land  of  the  plaintiff  in  distinct  and  differ- 
ent places.  The  judge  refused  to  receive  the 
evidence,  and  the  defendant  now  objects  that 
in  this  he  erred.  One  answer  to  this  objection 
is  that  the  first  order  was  well  enough,  and 
may  be  regarded  as  conclusive  in  this  collater- 
al proceeding,  until  regularly  vacated ;  and  we 
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have  before  said,  that  parol  evidence  was  in- 
admissible to  prove  that  the  assessment  was  on 
a  different  line.  The  judge  offered  to  allow 
this  if  it  could  be  shown  by  producing  the 
certificate  of  the  verdict.  Another  is,  that  on 
a  careful  comparison  of  the  two  orders,  the 
variation  of  the  line,  if  any,  must  be  trifling. 
The  route,  as  is  obvious,  is  substantially  the 
same  in  both. 

An  objection  was  made  when  the  plaintiff 
rested  that  he  should  have  proved  the  prelim- 
inary proceedings  instead  of  beginning  with 
the  order  from  the  commissioners  to  remove 
his  fences,  and.  procure  the  assessment  of  his 
damages.  It  seems  to  me  that  this  objection 
ought  not  to  be  permitted  from  one  of  the  com- 
missioners after  such  an  order  and  proof  of 
the  subsequent  proceedings.  It  recited  and 
recognized  the  adjudication  of  the  judges  in 
laying  out  the  road  as  the  ground  of  the  notice, 
which  presupposed  the  regularity  of  the  pre- 
vious steps  required  by  the  statute.  In  my 
view,  the  proceedings,  as  spread  out  before  us, 
fail  to  show  a  case  of  serious  irregularity, 
much  less  of  want  of  jurisdiction,  the  only 
ground  upon  which  a  defense  can  be  pretended 
to  this  action. 

But  I  am  inclined  to  think  that  even  if  want 
of  jurisdiction  could  have  been  shown,  it  ought 
334*]  not  to  have  been  admitted  *as  a  de- 
fense. The  statute,  after  prescribing  the  mode 
of  laying  out  roads,  assessment  of  damages, 
approbation  and  warrant  of  Board  of  Super- 
visors, and  collection  of  the  money,  provides 
that  it  "shall  be  paid  to  the  commissioners  of 
highways  of  the  town,  who  shall  pay  to  the 
owner  the  sum  assessed  to  him,"  etc.  It  ap- 
pears to  me  no  discretion  was  left;  the  sum  was 
assessed  and  levied  expressly  for  "the  owner," 
and  received  by  the  commissioners  as  his  mon- 
ey. I  do  not  see  why  the  collector  might  not 
as  well  refuse  to  pay  the  money  to  the  commis- 
sioners, upon  some  supposed  defect  in  the  as- 
sessment, as  the  commissioners  refuse  to  pay 
it  to  the  owner.  These  officers  are  the  mere 
conduits  through  whom  the  money  passes.  If 
the  owner  cannot  enforce  the  money  out  of 
their  hands,  who  can? 

New  trial  denied. 

Cited  in-7  Barb.,  168  ;  23  How.  Pr.,  310 ;  50  How. 
Pr.,  512,  513;  14  Abb.  Pr.,  308. 


WESTERN 
9. 

THE  MAYOR  AND  COMMON  COUNCIL 
OF  BROOKLYN. 

Municipal  Corporations — Statutory  Authority  to 
Sell  Lands  for  Non- Payment  of  Taxes — Refus- 
al to  Execute  Conveyance — Remedies.- 

Where  a  municipal  corporation  are  authorized  by 
statute  to  sell  lands  for  the  non-payment  of  a  tax 
or  assessment  imposed  for  improvements  of  streets, 
and  execute  a  certificate  of  sale  to  the  purchaser 
under  the  corporate  seal  that  he  will  be  entitled  to 
a  conveyance  of  the  premises  sold  at  the  expiration 
pf  one  year  from  the  time  of  sale,  an  action  of  cov- 
enant does  not  lie  against  the  corporation  for  a  re- 
fusal to  execute  such  conveyance :  the  remedy  of 
the  party  is  by  action  on  the  case,  or  by  mandamus. 

Citations— Laws,  1834,  p.  106,  sees.  42,  45 ;  10  Wend., 
393. 
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DEMURRER  to  declaration.  The  plaintiff 
declared  in  an  action  of  covenant  on  a 
certificate  bearing  date  Aug.  16, 1836,  executed 
by  the  then  mayor  and  clerk  of  the  city  under 
the  corporate  seal  of  the  city,  whereby,  after 
reciting  an  assessment  for  widening  a  portion 
of  Fulton  St.  in  Brooklyn,  and  the  sale  of  a 
certain  city  lot  for  the  non-payment  of  the  as- 
sessment.and  the  purchase  thereof  by  the  plaint- 
iff for  the  term  of  12  years,  in  consideration  of 
the  payment  of  the  assessment  with  interest 
and  expenses,  amounting  in  the  whole  to 
$37.30,  which  term  was  the  lowest  term  of 
*years  for  which  any  person  would  [*335 
take  the  premises  and  pay  the  last  mentioned 
sum,  the  Common  Council,  by  virtue  of  the 
power  vested  in  them  by  an  Act  of  the  Legis- 
lature entitled  "An  Act  to  Incorporate  the  City 
of  Brooklyn,"  passed  Apr.  8,  1834,  certified 
that  the  plaintiff  had  become  such  purchaser 
and  paid  said  sum  of  money,  and  that  at  the 
expiration  of  one  year  from  the  time  of  such 
sale,  which  was  Aug.  16,  1836,  the  plaintiff 
would  be  entitled  to  a  conveyance  of  the  prem- 
ises (which  were  particularly  set  forth)  for  the 
period  of  12  years.  The  plaintiff  then  avers 
that  after  the  expiration  of  one  year  from  the 
time  of  the  sale,  the  defendants  had  refused  to 
give  him  a  conveyance  of  the  premises  pur- 
chased by  him;  and  so  (although  of  ten  request- 
ed so  to  do)  the  defendants  had  not  kept  their 
covenant. 

The  defendants,  after  craving  oyer  of  the 
certificate,  interposed  a  demurrer  to  the  decla- 
ration, in  which  the  plaintiff  joined. 

Mr.  J.  M.  Van  Cott,  for  defendants. 

Mr.  J.  Green-wood,  for  plaintiff. 

By  tlie  Court,  Bronson,  J.  In  making  the 
sale  and  giving  the  certificate  to  the  purchaser, 
the  defendants  were  discharging  a  public  duty 
enjoined  upon  them  by  law.  Stat.  1834,  p. 
106,  sees.  42,  45.  The  certificate  contains  no 
words  of  covenant,  and  if  the  defendants  have 
improperly  refused  to  execute  a  conveyance, 
the  remedy  is  either  by  an  action  on  the  case, 
or  by  mandamus.  People  v.  Mayor,  etc.,  of  N. 
Y.,  10  Wend.,  393.  There  are  other  objections 
to  the  declaration,  but  this  is  enough. 

Judgment  for  defendants. 


*BATES 

v. 
RELYEA  &  WRIGHT. 
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Attachment  —  Non- Imprisonment    Act  —  Con- 
struction. 

An  attachment  issued  under  section  33,  of  the 
Non-imprisonment  Act,  against  a  debtor  not  a  res- 
ident of  the  same  county  with  the  creditor,  is  valid 
process,  although  there  be  neither  an  affidavit  of 
fraud,  or  a  bond  to  pay  damages  or  refund  surplus. 

The  construction  given  to  the  statute  in  Clark  v. 
Luce,  15  Wend.,  479,  confirmed  upon  the  principle 
of  stare  decisis ;  and  the  dictum  to  the  contrary  in 
Ackerman  v.  Finch,  15  Wend.,  652,  explained. 

Citations— Laws,  1831,  p.  403,  sees.  30-35,  43 ;  2  R.  S., 
2d  ed.,  pp.  162, 193,  201,  202,  sec.  26,  et  seq.;  499,  sec.  66 ; 
15  Wend.,  479,  652 ;  Jones,  Bailm.,  60,  Am.  ed.,  1804. 

A  TTACHMENT  under  section  33  of  the  Non- 
li-  imprisonment  Act.  The  plaintiff  sued  in 
trespass  de  bonis  asportatis.  The  defendants  in- 

389 


SUPREME  COURT,  WTATE  OF  NEW  YORK. 


1MO 


terposed  two  special  pleas:  1.  That  the  plaint- 
iff was  a  non  resident  of  the  County  of  Albany 
and  was  indebted  to  them,  they  being  residents 
of  that  county,  in  the  sum  of  $50,  on  contract, 
over  and  above  all  discounts;  that  June  4, 1838, 
they  applied  to  the  justices'  court  of  Albany 
according  to  the  provisions  of  the  Act  to  Abol- 
lisli  Imprisonment,  etc.,  for  process  by  attach- 
ment against  the  property  of  the  plaintiff,  and 
in  support  of  such  application,  made  and  pre- 
sented an  affidavit,  made  by  one  of  them,  that 
the  plaintiff  was  indebted,  etc.,  and  was  anon- 
re-ideal  of  the  County  of  Albany:  whereupon 
an  attachment  was  issued,  returnable  June  6, 
by  virtue  whereof  the  goods  and  chattels  were 
taken,  etc.  2.  The  second  plea  was  like  the 
first,  except  that  it  did  not  allege  the  making 
and  presenting  of  an  affidavit,  etc.  To  the 
first  special  plea  the  plaintiff  replied,  denying 
the  making  and  presentment  of  an  affidavit, 
etc.,  and  to  the  second  special  plea  demurred. 
The  defendants  demurred  to  the  replication. 

Mr.  H.  G.  Wheaton,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Co  wen,  J.  The  attachment 
in  this  particular  case  of  a  non-resident  de- 
fendant is  given  by  the  33d  section  of  the  Non- 
imprisonment  Act.  Stat.  1831,  p.  403.  The 
same  Act,  so  far  as  is  material  here,  is  incor 
337*]  porated  *in  2  R.  8.,  2d  ed.,  p.  193,  et 
seg.  See  especially  pp.  201,  252.  Section  33  is, 
that  "Whenever,  by  the  provision  of  the  30th 
section  of  this  Act,  no  warrant  can  issue,  and 
the  defendant  shall  reside  out  of  the  county, 
he  shall  be  proceeded  against  by  summons  or 
attachment,  returnable  not  less  than  two  nor 
more  than  four  days  from  the  date  thereof  ; 
which  shall  be  served  at  least  two  days  before 
the  time  of  appearance  mentioned  therein;  and 
if  the  defendant  be  proceeded  against  other- 
wise, the  justice  shall  have  no  jurisdiction  of 
the  cause."  The  34th  and  35th  sections  allow 
preliminary  proof  by  the  oath  of  the  party 
alone  in  all  cases  of  attachment; and  they  mul- 
tiply the  grounds  of  issuing  them  where  the 
claim  is  $50  or  less.  Smith  v.  Weed,  20  Wend., 
184.  The  former  provisions  are  in  2  R.  8.,  162, 
2d  ed.,  sec.  26,  et  seq.\  and  under  these,  taken 
in  connection  with  the  provisions  of  the  Non- 
imprisonment  Act,  sees.  34,  35,  the  doctrine 
stands  thus:  an  attachment  for  $100  or  less 
goes  when  the  debtor  has  departed  or  is  about 
to  depart  the  county,  with  intent  to  defraud 
his  creditors,  or  is  concealed  to  avoid  the  serv- 
ice of  civil  process.  For  $50  or  less,  it  may  go 
when  he  has  removed,  or  is  about  to  remove 
his  property  from  the  county,  or  has  assigned, 
disposed  of,  secreted,  or  is  about  to  assign,  etc., 
his  property  with  the  like  intent,  whether  he 
be  a  resident  of  this  8tateor  not;  and  in  either 
case,  the  applicant  may  obtain  process  on  his 
own  affidavit, and  on  giving  bond.  The  old  stat- 
ute contains  various  provisions  as  to  the  form 
and  service  of  the  attachment.  All  the  provis- 
ions of  that  statute  not  expressly  repealed  by 
the  Non-imprisonment  Act,  and  not  inconsist- 
ent with  it,  are  by  the  latter  Act,  sec.  43,  de- 
clared to  be  in  full  force,  and  to  apply  to  the 
provisions  of  the  latter  Act,  so  far  as  they  re- 
late to  a  justice's  court.  Intermediate  the  old 
and  new  provisions  concerning  the  ground, 
the  form,  the  preliminaries  and  the  mode  of 
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serving  an  attachment,  comes  in  the  33d  sec- 
tion, which  was  intended  to  provide  for  proc- 
ess against  defendants  not  residing  in  the  same 
county  with  the  plaintiff.  The  previous  30th 
and  31st  sections  having  forbidden  their  arrest 
for  most  claims  arising  on  contract;  and  the 
$50  *Act  having  afforded  process  by  [*338 
warrant  only  on  the  plaintiff's  oath,  against  a 
non-resident  of  the  county  where  the  process 
issued,  it  became  necessary  to  provide  a  sub- 
stitute; and  that  was  given  by  the  83d  section, 
which  I  have  quoted  at  large.  To  state  its  pro- 
visions briefly:  it  declares  that  the  non-resi- 
dent "shall  be  proceeded  against"  by  short 
summons  or  by  short  attachment.  There  is  no 
doubt  that  a  short  summons  may  go  of  course, 
without  either  oath  or  security;  for  it  is  the 
only  process  against  the  person  which  is  left 
in  such  a  case.  It  comes  simply  in  place  of  the 
old  warrant,  though  it  issues  without  the  oath 
with  which  the  warrant  was  embarrassed.  It 
is  process  of  course,  like  the  long  summons  ; 
and  with  the  single  exception  of  shortness  in 
return  and  service,  it  stands  subject  to  all  the 
legal  provisions  applicable  to  the  long  one. 
Vide,  Ackerman  v.  Finch,  15  Wend.,  652.  It  is 
to  be  issued  by  and  returnable  before  the  jus- 
tice, and  served  and  returned  in  the  same  man- 
ner as  a  long  summons.  The  single  question  is, 
whether  the  attachment  also  issues  of  course, 
or  whether,  when  the  section  says  you  may 
proceed  by  summons  oratt-ichment.it  means.as 
to  the  latter  process,  to  be  read  in  reference  to 
the  provisions  which  respect  the  preliminaries 
of  that  particular  sort  of  process;  for  instance, 
whether  you  must  not  make  out  a  case  of  fraud 
or  attempted  fraud  on  creditors  in  removing.as- 
signing,  disposing  of  or  secreting  the  defend- 
ant's property,  or  his  being  about  to  do  so,  or 
show  that  he  is  concealed  with  the  like  fraud- 
ulent intent,  although  he  reside  out  of  your 
county;  and  whether  you  must  not.  moreover, 
give  a  bond  with  sureties,  to  protect  him  in 
such  an  exparte  proceeding,  against  which  he 
may  have  no  chance  to  defend  himself;  wheth- 
er, in  short,  the  33d  section  should  not  be  read 
that  you  shall  go  against  him  by  summons  or 
attachment,  as  the  case  may  be,  or  according 
to  the  circumstances  of  the  case,  thus  either 
taking  your  summons  of  course,  or  resorting  to 
the  attachment  as  an  extraordinary  remedy  for 
fraud.  It  is  now  strenuously  insisted  that  the 
distinction  between  a  summons  and  attach- 
ment, as  primary  and  secondary  process,  was 
no  more  intended  to  be  dispensed  with  in  this 
case  than  in  any  other;  that  the  statute  not  ex 
pressly  *declanng  such  dispensation  [*3IJJ) 
to  be  its  purpose,  and  being  perfectly  capable 
of  a  construction  in  harmony  with  the  distinc- 
tion mentioned,  the  saving  it,  is  not,  in  the 
language  of  section  43,  inconsistent  with  any 
of  the  provisions  of  the  Non  imprisonment 
Act  and,  therefore,  it  exists  in  full  force. 

For  this  view  of  the  case.  I  am  myself  in  a 
considerable  degree  responsible.  In  Ackerman 
v.  Finch,  1  said  "The  true  meaning  of  the  sec- 
tion (33)  is,  that  the  defendant  shall  be  pro- 
ceeded against  primarily  by  short  summons, 
or  secondly,  by  attachment,  provided  a  proper 
case  for  this  shall  exist;  and  in  order  to  entitle 
the  party  to  the  extraordinary  process.no  doubt 
he  must  give  proof  and  security,  whether  the 
defendant  be  resident  or  non-resident."  This 
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remark  was  made  while  looking  through  the  dif- 
ferent  provisions  of  the  Non-imprisonment  Act 
and  other  statutes,  in  order  to  ascertain  the  ex- 
tent of  the  right,  which  the  party  had  derived 
to  a  short  summons  from  the  same  section  (33). 
The  sole  point  was  this  right  to  a  short  sum- 
mons, in  a  case  where  both  plaintiff  and  de- 
fendant were  non  residents  of  the  county  in 
which  the  summons  issued.  The  remark  was 
no  more  than  an  argument  from  analogy, 
which  I  confess  I  ought  not  to  have  used  with- 
out its  appearing  to  me,  as  it  certainly  did  at 
the  time,  both  well  founded  in  fact,  and  in 
some  measure  pertinent  to  the  main  question. 
The  court,  however.are  not  responsible  beyond 
the  point  actually  involved.  At  the  previous 
July  Term,  before  I  came  to  the  Bench,  it  had 
been  directly  decided,  in  Clark  v.  Luce,  15 
Wend.,  479,  that  the  distinction  between  other 
summonses  and  attachments,  which  requires 
for  the  latter  a  preliminary  oath  and  bond, was 
repealed  by  the  Non-imprisonment  Act,  in  re- 
spect to  the  summons  and  attachment  of  the 
33d  section.  In  other  words,  the  plaintiff  may, 
in  all  cases  where  the  defendant  resides  ouc  of 
the  county  in  which  the  process  is  taken,  pro- 
ceed of  course  either  by  summons  or  attach 
ment;  that  the  statutes,  so  far  as  they  demand 
any  preliminaries  to  an  attachment,  have  no 
application  to  the  case  of  non-resident  defend- 
ants. And  it  was  accordingly  held,  that  an  at- 
tachment under  section  33d  was  valid  though 
not  preceded  by  an  affidavit. 
34O*J  *That  being  so,  on  the  principles 
mentioned  by  the  late  Oh.  J.  Savage,  who,  in 
Clark  v.  Luce  delivered  the  opinion  of  the 
court,  it  follows  that  no  bond  is  necessary.  It 
is  said  he  admits,  arguendo,  that  "a  bond  is  re- 
quired in  the  cases  [of  attachment]  provided 
for  in  this  Act."  [Non-imprisonment  Act.] 
That  is  true.  A  bond  is  required  by  section  35, 
in  cases  under  that  Act;  and  the  same  section 
requires  the  oath  of  the  party.not  only  in  cases 
provided  for  by  that  Act,  but  in  cases  under 
the  former  statute.  The  Chief  Justice  did  not 
say  in  all  cases  under  the  Act.  Such  a  broad 
remark  would  have  been  incompatible  with 
the  very  point  of  the  decision. 

Clark  v.  Luce  was  not  before  me,  nor  had  it 
been  published  when  we  decided  Ackerman  v. 
Finch.  I  had  never  heard  of  the  decision ;  and 
although  the  argument  which  supposed  the  for- 
mer case  to  have  been  wrongly  decided,  was 
mentioned  to  my  brethren  as  a  support  of  our 
common  conclusion  in  the  latter  case,  I  am  not 
surprised,  considering  the  nature  of  the  ques- 
tion and  the  intensity  and  diversity  of  their 
avocations,  that  they  should  not  at  the  moment 
have  recollected,  and  connected  my  line  of  ar- 
gument. The  Chief  Justice  retired  from  the 
Bench  soon  after  having,  at  the  previous  term, 
delivered  the  opinion,  and  whatever  degree  of 
attention  the  other  judges  might  severally  have 
bestowed  while  the  case  was  under  advisement, 
it  is  hardly  possible  that  it  should  have  been 
distinctly  recalled  to  their  view  by  an  abstract 
dictum  in  another  cause.  t 

As  to  a  review  of  that  case,  then,  we  have 
•only  to  add  that,  with  whatever  qualifications 
the  statute  may  heretofore  have  been  under- 
stood, the  question  is  undoubtedly  one  of  con- 
struction upon  the  words  of  an  Act  which, 
"when  taken  generally,  sustain  the  decision 
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which  has  been  made  upon  them.  There  is 
nothing  in  the  Act  which  expressly  or  by  nec- 
essary implication  qualifies  them  ;  and  even  if 
the  balance  of  our  minds  should  now  be  the 
other  way,  we  cannot,  without  departing  from 
the  maxim  stare  decisis,  et  non  quieta  movere,  in- 
dulge the  inclination.  The  decisions  of  this 
court,  while  unreversed,  always  formed  the  ab- 
solute law  of  the  case, and  entered  with  very  de- 
cisive effect  into  the  body  *of  precedents.  [*34 1 
They  must,  from  the  nature  of  our  legal  system, 
be  the  same  to  the  science  of  law,  as  a  convinc- 
ing series  of  experiments  is  to  any  other  branch 
of  inductive  philosophy.  They  are,  on  being 
promulgated,  immediately  relied  upon  accord- 
ing to  their  character,  either  as  confirming  an 
old  or  forming  a  new  principle  of  action, 
which,  perhaps,  is  at  once  applied  to  thousands 
of  cases.  These  are  continually  multiplying 
throughout  the  whole  extent  of  our  jurisdic- 
tion. Numerous  and  valuable  rights,  offensive 
and  defensive,  may  be  claimed  under  them  ; 
and  I  have  no  doubt  this  remark  is  peculiarly 
true  of  the  decision  in  Clark  v.  Luce.  That 
decision,  moreover,  like  all  others  made  upon 
questions  of  statute  construction,  even  should 
it  be  reversed  by  the  court  of  dernier  resort, 
would  still,  by  force  of  another  statute,  be  itself 
equal  to  a  legislative  enactment  concerning  the 
particular  case,  for  the  purpose  of  protecting 
all  persons  who  may  have,  in  the  mean  time, 
acted  under  it  in  erood  faith,  against  any  penal- 
ty or  forfeiture.  "2  R.  S.,  499,  2d  ed.,  sec.  66. 

Independent  of  this  statute,  Sir  William 
Jones  has  written  an  excellent  commentary  on 
the  maxim  stare  decisis,  etc.,  by  way  of  reply 
to  a  remark  of  Powell,  J.,  who  said:  "Nothing 
is  law  that  is  not  reason."  This  a  maxim,  says 
Jones,  "in  theory  excellent,  but  in  practice 
dangerous,  as  many  rules,  true  in  the  abstract, 
are  false  in  the  concrete;  for,  since  the  reason 
of  Titius  may,  and  frequently  does,  differ  from 
the  reason  of  Septimius,  no  man  who  is  not  a 
lawyer,  would  ever  know  how  to  act,  and  no 
man,  who  is  a  lawyer.would,  in  many  instances, 
know  how  to  advise,  unless  courts  were  bound 
by  authority  as  firmly  as  the  pagan  deities  were 
supposed  to  be  bound  by  the  decrees  of  fate. 
Jones,  Bail.,  60,  Am.  ed.,  1804.  The  couit  al- 
most always,  in  deciding  any  question,  creates 
a  moral  power  above  itself;  and  now  when  the 
decision  construes  a  statute,  it  is  legally  bound 
for  certain  purposes,  to  follow  it  as  a  decree 
emanating  from  a  paramount  authority,  ac- 
cording to  its  various  applications  in  and  out 
of  the  immediate  case.  And  I  take  it  this 
would  be  so  of  such  a  constructive  decision, 
even  were  we  to  overrule  it  as  erroneous,  by  a 
subsequent  one. 

In  disposing  of  the  case  before  us,  therefore. 
I  have  contented  *  myself  with  inquir-  [*342 
ing  whether  it  was  either  directly  passed  upon 
by  Clark  v.  Luce,  or  necessarily  controlled  by 
the  principle  established  in  that  case.  We  all 
think  it  is  so  controlled.  The  result  is  that 
neither  an  affidavit  nor  bond  was  necessary  ; 
and  the  pleas  making  out  a  case  in  other  re- 
spects authorizing  the  attachment,  there  must 
be  judgment  for  the  defendants  on  both  de- 


Overruled— 4  Denio,  595,  596. 

Cited  in— 6  Hill,  313,  4  N.  Y..  256;  11  Barb.,  524;  14 
Barb.,  100;  25  Barb..  432;  41  Am.  Dec.,  749. 
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THE  BROOKLYN  BANK 

«. 
W.  L.  De  GRAUW  ET  AL. 

Accord  and  Tender  of  Performance—  When  a 
Bar  to  an  Action  —  Tender  of  Securities  —  De 
fectite  Ten(/<  r. 

An  accord  and  tender  of  performance  is  no  bar  to 
an  action  ;  to  render  an  accord  a  bar,  it  must  be  ex 
ecu  ted. 

Where  a  debtor  tenders  to  his  creditor  securities 
for  the  payment  of  his  debt,  in  pursuance  of  an 
agreement  on  the  part  of  the  creditor  that  by  so 
doing  he  shall  have  day  of  payment,  he  is  bound  to 
preserve  tin-  srcm-itiesandnave  them  in  courtwhen 
de  claims  the  benefit  of  the  tender;  if  he  destroys 
them,  the  tender  is  unavailable. 

A  tender  is  defective  if  it  be  qualified  by  anything 
to  be  done  on  the  other  side. 

Citations-  5  Johns..  392:  6  Wend..  390:  19  Wend. 
406;  T.  Haym.,  450;  T.  Jones.  158;  1  Ld.  Rnym.,  122 
5T,  R.,  141':  22  and  23  Com.  L.  R.  90,  165:  8  Johns. 
478  ;  4  Wend..  525  ;  13  Wend.,  96  :  6  Bac.  465  ;  Bro 
tout  temps,  prist.  pi.,  3:  2  Roll.  Abr.  524  ;  20  Vin..  312 
E.,  ;  Chip.  Cont.  39  :  2  Kent,  Com.,  508. 


was  an  action  of  assumpsit,  tried  at  the 
-  Kings  Circuit,  in  Apr.,  1839,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  upon  a  note  for  $1,200, 
dated  Apr.,  27  1837,  made  by  Wm.  L. 
De  Grauw,  payable  to  the  order  of  Walter  N. 
De  Grauw,  90  days  after  date.  It  was  indorsed 
by  the  payee  and  another  person,  and  a  joint 
action  brought  against  the  maker  and  indorsers. 
The  making,  indorsement  and  protest  were 
admitted.  The  defendants  then  proved,  that 
in  June,  1837,  the  drawer  of  the  note  made  a 
proposition  to  the  Bank,  that  if  they  would 
give  up  the  notes  which  they  then  held  against 
him  amounting  to  about  $12,000,  that  he  would 
give  them  a  deed  in  trust  of  a  house  and  lot  in 
Brooklyn,  which  bad  cost  him  $12,000,  which 
they  might  sell  forthwith  at  $10,000  ;  and  if 
not  sold  at  the  expiration  of  two  years,  might 
sell  at  auction  for  the  most  it  would  bring  ; 
and  that  he  would  also  give  a  mortgage  for 
three  years  on  a  plot  of  ground  in  Brooklyn, 
containing  nearly  eight  lots.  The  president 
343*]  of  the  Bank  testified  *that  the  Bank 
agreed  to  the  proposition  with  the  exception  of 
giving  up  the  old  securities.  The  attorney  of 
the  Bank  testified  that  he  advised  the  directors, 
instead  of  taking  the  deed  as  proposed,  to  take 
a  bond  and  mortgage  from  De  Grauw  for  the 
amount  of  his  indebtedness,  payable  on  de- 
mand, and  that  the  result  was,  that  it  was 
agreed  that  De  Grauw  should  so  give  his  bond 
and  mortgage,  and  at  the  same  time  give  his 
note  for  the  whole  amount  of  his  indebtedness, 
the  note  to  be  renewed  every  90  days,  on  the 

Jayment  of  5  or  10  per  cent.  In  the  month  of 
uly,  1837,  there  was  tendered  to  the  president 
of  the  Bank  a  bond.  mortgage  and  note,  in  com- 
pliance with  the  terms  of  the  agreement  ;  the 
mortgage  was  duly  acknowledged  but  not  re- 
corded. The  president  refused  to  receive  the 
papers  unless  5  percent,  of  the  debt  was  paid  ; 
and  he  also  refused  to  give  up  the  old  securi- 
ties. After  the  tender,  the  note,  bond  and 
mortgage  were  destroyed,  by  the  erasure  of  the 
signatures.  The  circuit  judge  charged  the  jury 
that  if  the  proposition  of  William  L.  De  Grauw, 
as  originally  made  or  subsequently  modified, 
was  agreed  to  by  the  Bank,  De  Grauw  was  en- 
titled to  time  for  payment  of  the  note  in  ques- 
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lion,  on  performing  or  offering  to  perform  his 
part  of  the  agreement ;  that  the  tender  of  per- 
formance was  a  sufficient  consideration  for 
the  promise  of  the  plaintiffs  ;  and  if  the  bond 
and  mortgage  had  been  duly  executed,  and 
tendered  and  refused  to  be  accepted,  ilie  plaint- 
iffs were  not  entitled  to  recover.  The  plaint- 
iffs excepted  to  the  charge  ;  and  the  jury 
found  a  verdict  for  the  defendants,  which  the 
plaintiffs  now  move  to  set  aside. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

Mr.  J.  Greenwood,  for  defendants. 

By  the  Court,  Nelson,  C/i.  J.  Assuming 
that  the  substituted  agreement  for  securing 
the  bank  debt  had  been  fully  proved,  there 
is  still  an  insuperable  difficulty  in  setting  it  up 
in  bar  of  the  action.  It  is  but  an  accord  exec- 
utory. Tender  of  performance  was  proved, 
but  this  has  never  been  *held  equiva-  [*344 
leut  to  an  execution  for  the  purpose  of  this  de- 
fense. 5  Johns.,  392  ;  6  Wend.,  390  ;  19  hi., 
408,  and  cases  cited.  We  have  been  reft -i  nd 
to  Case  v.  Barber,  Sir  T.  Raym.,  450,  and  *'. 
C.,  T.  Jones,  158.  as  an  authority  fora  plea 
of  an  accord  without  satisfaction,  but  \\ith 
tender.  That  case  was  pressed  by  counsel  in 
Allen  v.  Harris,  I  Ld.  Raym.,  122,  but  the 
court  answered  that  the  cases  were  so  numer- 
ous that  an  accord  ought  to  be  executed;  a  dif- 
ferent decision  would  "overthrow  all  the 
books."  The  same  case  was  also  urged  iu 
James  v.  David,  5  T.  R.,  141,  but  disregarded. 
The  point  in  the  case  seems  never  to  have  been 
regarded  as  authority. 

The  cases  referred  to  in  22  and  23  Com.  L. 
R.,  90,  165,  are  altogether  different  from  the 
one  under  consideration.  They  turned  upon 
the  effect  of  a  composition  agreement  between 
the  debtor  and  several  creditors,  and  stand 
upon  principles  peculiar  to  that  species  of  ar- 
rangement. 

But,  in  point  of  fact,  no  definite  agree- 
ment between  the  parties  was  proved  ;  or, 
if  otherwise,  the  tender  did  not  come  up  to  it. 
The  proposition  of  De  Grauw  was  acceded  to- 
with  a  qualification  ;  but  whether  he  ever  as- 
sented to  it  or  not,  nowhere  appears.  His  as- 
sent should  have  been  affirmatively  shown  be- 
fore the  arrangement  could  be  regarded  as 
complete.  The  evidence  is  positive  that  the 
old  securites  were  not  to  be  given  up,  and 
there  is  nothing  to  contradict  it.  Did  De 
Grauw  assent  ?  If  he  did  not,  the  minds  of  the 
parties  never  met  in  the  alleged  arrangement. 
If  he  did,  then  the  tender  was  defective,  as 
he  there  insisted  upon  a  surrender  of  the  old- 
notes. 

It  appears  to  me,  also,  that  another  fatal  ob- 
jection exists  to  this  defense,  even  if  the  tender 
at  first  could  be  regarded  as  sufficient.  The 
deed,  mortgage  and  note,  after  the  bank  re- 
fused acceptance,  were  destroyed.  If  the  tend- 
er should  still  constitute  a  bar  to  the  suit  on 
the  original  demand,  the  debt,  for  aught  that 
appears,  is  gone,  for  the  remedy  could  only  be 
upon  the  new  securities,  and  they  are  canceled. 
Even  in  the  case  of  a  tender  and  refusal  of  spe- 
Ific  chattels,  which  operate  to  discharge  the 
debt  and  extinguish  the  further  relation  of 
debtor  and  creditor,  the  property  of  the  arti- 
cles *is  deemed  to  vest  in  the  creditor,  [*345 
and  the  parties  afterwards  stand  in  the  relation 
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of  bailor  and  bailee.  8  Johns.,  478 ;  4  Wend.. 
525  ;  13  Id.,  96.  If  the  tender  in  this  case  was 
valid  at  all,  an  interest,  I  apprehend,  vested  in 
the  Bank,  which  would  enable  it  to  enforce  the 
securities  in  case  De  Grauw  insisted  upon  an 
execution  of  the  arrangement.  Upon  no  other 
view  can  the  effect  claimed  by  the  tender  be 
upheld,  consistent  with  the  principles  of  jus- 
tice. Now  the  destruction  of  the  deed  might 
not  operate  to  re-invest  the  title  in  De  Grauw, 
yet  I  do  not  perceive  how  it  can  be  denied  that 
the  security  by  the  bond  and  mortgage  is  ut- 
terly extinguished. 

But  waiving  all  this,  it  is  sufficient  to  say 
that  the  tender  here  is  not  governed  by  the 
rules  applicable  to  specific  chattels  ;  it  is  like 
a  tender  of  money,  or  things  that  may  be 
brought  into  court.  In  such  a  case  the  defend- 
ant must  plead  that  he  has  always  been  and 
still  is  ready  with  the  money  or  thing  tendered, 
and  it  must  be  in  court  on  the  trial.  6  Bac., 
465;  Bro.  tout  temps  prist,  pi.  3;  2  Roll.  Abr., 
524;  20  Vin.,  312,  E;  Chip.  Cont.,  59;  2  Kent, 
Com.,  508. 

New  trial  granted  ;  costs  to  abide  the  event. 

Accord  and  satisfaction— When  a  bar  to  action. 
Cited  in-4  Denio,  417  ;  51  N.  Y.,  273 ;  75  N.  Y.,  577  (31 
Am.  Rep.,  493) ;  19  Hun,  278 ;  16  Barb.,  598 ;  10  How. 
Pr.,  530 ;  25  How.  Pr.,  464 :  9  Bos..  300 ;  5  Rob.,  22 ;  44 
Super.,  246 ;  45  Mo.,  370 ;  47  Am.  Dec.,  262. 

Securities—Tender  and  production  of.  Cited  in— 
7  Abb.  Pr.,  337 ;  2  Hilt.,  121. 

Tender-Sufficiency  of.  Cited  in-45  N.  Y,,  843;  27 
Hun,  407 ;  8  Barb.,  409,  411 ;  45  Barb.,  583 :  7  Abb.  N. 
S.,  247  ;  16  Minn.,  119. 


DAYTON  v.  TRULL. 

Payment  by  Draft  or  BUI  of  Exchange — Prima 
Facie  Evidence  of  Payment  of  Original  Debt 
— Diligence — Notice — Excuse. 

A  draft  or  bill  of  exchange  upon  a  third  person 
given  by  a  debtor  to  a  creditor  who  stipulates  that 
it  shall  be  in  full  satisfaction  of  the  debt  when  paid, 
is  prima  facie  evidence  of  payment  of  the  original 
debt;  and  to  rebut  such  evidence  the  creditor  is 
bound  to  show,  in  an  action  for  the  recovery  of  the 
original  debt,  diligence  in  obtaining  payment  of  the 
bill,  and  if  not  paid  notice  of  non-payment ;  or  he 
must  excuse  the  non-presentment  and  produce  the 
bill  on  the  trial  to  be  canceled. 

Citations— 6  Wend.,  658  :  5  Johns.,  68 ;  Andrews, 
187,  228;  2  Wils.,  353;  2  Ld  Raym..  928;  4  Esp.,  46;  5 
T.  R.,  553 ;  Chit.  Bills,  97,  Phila.,  1826. 

THIS  was  an  action  of  debt  on  judgment, 
tried  at  the  Washington  Circuit  in  Nov., 
1837,  before  the  Hon.  John  Willard,   one  of 
the  Circuit  Judges. 

The  plaintiff  produced  the  record  of  a  judg- 
ment in  his  favor  against  the  defendant  for 
346*]  $275.16,  docketed  *Aug.  17,  1829, 
and  rested.  The  defendant  then  gave  in  evi- 
dence a  receipt  signed  by  the  plaintiff,  as  fol- 
lows :  "Supreme  Court — Jehiel  Dayton  v. 
Willard  Trull,  Jun.— Received  15th  Februa- 
ry, 1832,  of  the  defendant  fifty  dollars  in  cash, 
and  his  drafts  on  Clark  Rice,  Jun.,  for  one 
hundred  and  seventy-five  dollars,  payable,  fif> 

NOTE.— Payment  by  negotiable  paper.  See  Whit- 
beck  v.  Van  Ness,  11  Johns..  409,  note ;  Murray  v. 
Gouverneur,  2  Johns.  Cas.,  438,  note;  Herring  v. 
Sanger,  3  Johns.  Cas.,  71,  note ;  Pierce  v.  Drake,  15 
Johns,,  475,  note;  Muldon  v.  Whitlock,  1  Cow.,  290, 
note. 
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ty  dollars  thereof  ninety  days  from  date,  fifty 
dollars  six  months  from  date,  and  seventy-five 
dollars  one  year  from  date,  with  interest  from 
this  date,  which  when  paid  shall  be  in  full  sat- 
isfaction of  the  judgment  in  this  cause  ;  the 
amount  of  the  judgment  being  two  hundred 
and  seventy-five  dollars  and  ten  cents,  with  in- 
terest from  the  17th  August,  1829."  The  de- 
fendant insisted  that  the  receipt  was  prima 
facie  evidence  of  the  payment  and  satisfaction 
of  the  judgment,  and  that  to  rebut  such  evi- 
dence the  plaintiff  was  bound  to  account  for 
the  drafts,  and  show  ordinary  diligence  in  the 
collection  of  them  ;  at  least  he  was  bound  to 
show  that  they  were  presented  to  the  drawee 
and  protested,  or  that  they  were  lost  or  can- 
celed. But  the  judge  decided  that  the  defend- 
ant must  go  further,  and  show  that  the  drafts 
were  actually  accepted  and  paid.  The  defend- 
ant further  insisted  that  the  plaintiff  was  not 
entitled  to  recover,  if  at  all,  more  than  the 
amount  of  the  drafts  with  interest.  The  judge 
overruled  the  objection,  and  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  of 
the  judgment  with  interest,  deducting  the  $50 
paid  in  cash.  Verdict  accordingly. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  tlie  Court,  Bronson,  /.  The  plaintiff 
cannot  recover  the  full  amount  of  the  judg- 
ment, without  giving  some  account  of  the 
bills.  He  should,  at  least,  have  produced  and 
canceled  them  on  the  trial,  or  shown  what  had 
become  of  them.  For  aught  that  appears  they 
may  have  been  paid  by  the  drawee,  or  be  now 
outstanding,  and  the  defendant  liable  as  draw- 
er to  some  third  person  to  whom  the  bills  may 
have  been  negotiated. 

*The  plaintiff  insists  that  the  onus  [*347 
lies  on  the  defendant,  and  that  he  must  show 
the  bills  paid,  before  he  can  claim  any  deduc- 
tion from  the  amount  of  the  judgment.  But  I 
think  otherwise.  The  drafts  were  all  payable 
several  years  before  the  trial,  and  until  they 
are  accounted  for,  the  reasonable  presumption 
is,  that  they  were  either  accepted  and  paid,  or 
that  the  defendant  has  been  discharged  by  the 
laches  of  the  holder.  Although,  according  to 
the  terms  of  the  receipt  the  bills  were  not  to 
operate  in  satisfaction  until  paid,  it  was  the 
duty  of  the  plaintiff  to  present  them,  and  until 
he  shows  such  a  state  of  facts  as  would  author- 
ize a  recovery  on  the  bills  themselves,  he  can- 
not recover  on  the  original  consideration  for 
which  they  were  given. 

In  Jones  v.  Savage,  6  Wend.,  658,  the  bill 
was  given  for  goods  purchased,  and  the  hold- 
er having  neglected  to  present  and  give  notice, 
it  was  held  that  he  could  neither  recover  on 
the  bill,  nor  on  the  count  for  goods  sold.  Sav- 
age, Ch.  J.,  said,  it  may  be  that  the  holder  of 
the  bill,  when  it  fell  due,  made  it  his  own  by 
omitting  to  demand  payment  and  give  notice. 
It  may  be  that  the  defendant  had  funds  in  the 
hands  of  the  drawee,  with  which  it  would 
liave  been  paid  if  presented.  He  added,  that 
it  was  not  like  the  ordinary  case  of  a  note  given 
for  goods  which  maybe  cancelled  on  the  trial,, 
and  recovery  had  for  the  original  considera- 
tion. It  was  said  in  this  case  that  the  bill  was 
received  in  payment  for  the  goods,  but  I  do 
not  see  that  this  can  alter  the  principle.  Wheth- 
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er  received  as  payment,  or  on  an  agreement 
to  apply  the  money  when  collected,  the  duty 
of  prest'iitin-r  the  bill  results  from  the  nature 
of  the  security.  It  purports  to  be  a  transfer 
of  funds  which  the  drawer  has  in  the  hands  of 
the  drawee,  and  there  is  an  implied  undertak- 
ing on  the  part  of  the  holder  that  he  will  take 
the  proper  steps  to  have  those  funds  applied 
to  the  satisfaction  of  his  debt. 

It  was  admitted  in  Tobey  v.  Barber;  5. Johns., 
<J8,  that  the  note  of  a  third  person,  received  on 
account  of  a  pre-existing  debt,  may  operate  as 
payment  if  the  creditor  parts  with  the  note,  or 
is  guilty  of  laches  in  not  presenting  it  for  pay- 
ment in  due  time.  It  was  added,  that  the  crea- 
348*]  itor  need  *not  sue  upon  the  note — he 
may  return  it  when  dishonored,  and  resort  to 
his  original  demand.    In  Smith  v.  WUson,  An- 
drews, 187,  228,  the  defendant,  being  indebted 
to  the  plaintiff  for  coals,  indorsed  and  deliv- 
ered to  him  a  note  against  one  Jones,  and  the 
plaintiff  gave  a  receipt  to  apply  the  money 
when  paid.  Jones,  the  maker,  continued  busi- 
ness nearly  two  months  after  the  note  fell  due, 
and  then  became  a  bankrupt;  and  the  first  ques- 
tion made  by  the  counsel  was,  whether  the 
plaintiff,  by  receiving  the  note  and  not  apply- 
ing for  the  money  due  thereon,  had  lost  his 
original  debt;  and  the  court  held  that  he  had, 
and  gave  judgment  for  the  defendant.     In 
Chamberlyn  v.   Delarive,  2  Wils.,  353,  the  de- 
fendant,   being  indebted  to  the  plaintiff  for 
work  and  labor,  gave  him  a  draft  upon  one 
Heddy,   which   the  plaintiff  held  until  after 
Heddy  became  insolvent,  without  demanding 
payment;  and  in  an  action  upon  the  original 
debt,  the  jury  found  a  verdict  for  the  plaintiff, 
on  the  ground  that  the  draft  upon  Heddy  was 
not  a  negotiable  bill  of  exchange.     It  was  ad- 
mitted by  the  counsel  that  the  defendant  would 
have  been   discharged  if  the  instrument  had 
been  a  bill  of  exchange;  but  the  court  granted 
anew  trial,  and  held  the  defendant  discharged 
whether  the  instrument  was  strictly  a  bill  of  ex- 
change or  not.  They  said  that  the  plaintiff,  by 
accepting  the  note  or  draft,  undertook  to  be 
duly  diligent  in  trying  to  get  the  money  of 
Heddy,  and  to  apprise  the  defendant,  the  draw- 
er,  if   Heddy  failed  in  payment.     See,  also, 
Ward  v.  Evans,  2  Ld.  Raym.,  928.  InHebden 
v.  Hartsink,  4  Esp.,  46,  the  defendants  proved 
that  they  had  given  the  plaintiff  bills  fora  part 
of  his  debt,  and  claimed  that  the  amount  of 
the  bills  should  be  allowed  as  payment  pro 
tanto.     The  plaintiff  insisted  that  the  defend- 
ants must  show  the  bills  paid;  butLd.  Kenyon 
said,  where  a  party  took  bills  in  payment  of  a 
•debt,  he  would  presume  the  money  was  re- 
ceived, unless  the  contrary  was  shown.     In 
Kearslake  v.  Morgan,  5T.  ft,,  513,  the  defend- 
ant pleaded  that  he  had  indorsed  and  delivered 
to  the  plaintiffs  a  note  made  by  one  Pierce, 
which  the  plaintiffs  accepted  and  received  for 
and  on  account  of  their  debt;  and  on  demurrer 
it  was  objected  that  the  plea  neither  alleged 
that  the  note  was  received  in  satisfaction,  nor 
349*]  that  it  *had   been  paid,  or  that  the 
plaintiffs  had  been  guilty  of  laches.  But  the 
court  held  the  plea  good.    Mr.  Chitty  Chit. 
Bills,  97,  Phila.,  1826,  refers  to  this  case,  and 
says,   such  a  plea  is  good,  and  compels  the 
plaintiff  to  reply  that  the  bill  or  note  has  been 
dishonored. 
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It  is,  I  think,  settled  upon  authority,  that 
the  plaintiff  was  bound  to  present  the  bills  for 
payment  and  give  notice  if  they  were  not  paid, 
ind  that  the  burden  lies  on  him  of  proving  that 

e  diligence  has  been  used.  The  rule  is  right 
in  principle.  The  defendant  had  a  right  to 
presume  that  the  bills  would  be  presented,  and 
if  he  received  no  notice  of  their  dishonor,  he 
would  naturally  conclude  that  his  funds  in  the 
bands  of  the  drawee  had  been  applied  in  satis- 
faction of  his  debt  to  "the  plaintiff.  And  clear- 
ly, it  should  lie  on  the  plaintiff,  who  held  the 
bills  and  whose  duty  it  was  to  act  upon  them, 
to  show  what  had  been  done. 

If  on  another  trial  the  plaintiff  can  make  out 
due  diligence,  or  such  facts  as  will  excuse  the 
want  of  presentment  and  notice,  and  the  bills 
are  produced  and  canceled,  he  may  then  re- 
cover the  balance  of  his  judgment,  after  de- 
ducting the  $50  paid  in  cash.  But  if  he  fails 
to  make  out  such  a  case,  there  must  be  a  fur- 
ther deduction  from  the  judgment  equal  to  the 
amount  of  the  bills  at  the  time  they  became 
payable. 

Should  it  turn  out  that  the  bills  were  accept- 
ed and  paid,  other  questions  may  arise  which 
need  not  now  be  considered. 

New  trial  granted. 

Distinguished— 53  Barb.,  199. 

Cited  in-7  Hill,  130;  H.  &  D.,  320;  5  Barb.,  595;  3 
T.  &  C.,  139;  38  Super.,  195;  24  Wis.,  609;  14  Am.  Rep., 
772  (33  Wis.,  502);  30  Am.  Rep.  83  (80  N.  C.,  304). 


•HOWARD  &  RYCKMAN     [*35O 

v. 
HOEY. 

Sales— Contract  for  Future  Sale  and  Delivery 
Without  Selection  of  Particular  Article* — Ar- 
ticles of  Merchantable  Quality  Intended — 
Quantum  Meruit — Caveat  Venditor — Return 
of  Articles  or  Notice. 

In  a  contract  for  the  sale  and  delivery  of  an  ar- 
ticle of  merchandise  at  a  future  day,  where  there  is 
no  selection  or  setting  apart  at  the  time  of  particu- 
lar articles  of  the  property,  so  as  to  pass  the  proper- 
ty in  prcesenti  to  the  purchaser ;  merchantable  qual- 
ity, such  as  will  at  least  bring  the  average  market 
price,  is  always  intended ;  and  if  the  property  de- 
livered be  not  of  such  quality,  and  notice  of  the 
defect  be  given,  the  vendor,  in  an  action  for  the 
recovery  of  the  stipulated  price,  will  be  reduced  to 
a  quantum  meruit. 

In  executory  sales,  or,  more  properly  speaking, 
agreements  to  make  sales  of  indeterminate  things, 

NOTE.— Sole*—  Goods  sold  tty  description,  not  set 
apart  at  the  time,  or  not  manufactured— Implied 
warranty  of  merchantable  quahtii. 

Where  goOds  are  sold  1>y  description  there  is  an  im- 
plied warranty  of  merchantable  quality,  tn  addi- 
tion to  the  above  case  of  Howard  v.  Hoey,  see 
Keeler  v.  Vandervero,  5  Lans.,  313 :  Van  Riper  v. 
Ackerman,  3  E.  D.  Smith,  58  ;  Cleu  v.  McPhereon,  1 
Bosw.,  480;  Peck  v.  Armstrong,  38  Barb..  216 ;  Ham- 
ilton v.  Qanyard,  34  Barb.,  204  :  Newberry  v.  Wall, 
35  Super.  Ct.,  106 ;  Merriain  v.  Field,  24  Wis  ,  640 ;  8. 
C.,  29  Wis.,  592 ;  8.  C..  39  Wis.,  578 ;  Morehouse  v. 
Comstock,  42  Wis.,  626;  Fitch  v.  Archibald,  29  N.  J. 
L.,  160;  Kohl  v.  Lindley,  39  111.,  195;  Weiger  v.  Gould, 
87  111..  180 ;  McClurg  v.  Kelley,  21  Iowa,  508:  Wilcoi 
v.  Hall,  53  Ga.,  635:  Swett  v.  Shumway,  102  Mass., 
365;  French  v.  Vining,  102  Mass.,  132;  Gardiner  v. 
Gray,  4  Camp..  144:  Jones  v.  Bright,  5Bing.,533; 
Stancliffe  v.  Clarke,  7  Ex.,  439;  Comae  v.  Warriner, 
1  C.  B.,  *56. 

Implied  warranty—  Caveat  emptor.  See  Seixas  v. 
Woods,  2  Cai.,  48,  note ;  Welsh  v.  Carter,  1  Wend., 
185,  note;  Van  Bracklin  v.  Fonda,  12  Johns.,468.  note ; 
Waring  v.  Mason,  18  Wend.,  425,  note. 
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the  rule  of  caveat  venditor,  and  not  of  caveat  ernptor. 
governs :  in  such  cases  there  is  always  a  warranty 
implied,  that  the  thing  to  be  delivered  shall  at  least 
be  free  from  any  remarkable  defect. 

If  the  article  delivered  come  short  of  a  medium 
quality  or  goodness,  it  may  be  returned  after  the 
purchaser  has  had  a  reasonable  time  to  inspect  it : 
and  it  is  sufficient  entirely  to  defeat  the  sale,  if  there 
be  notice  to  take  it  back,  assigning  the  true  cause. 

Citations— 17  Wend.,  269, 267, 277;  18  Wend.,  432,  433, 
449,  453,  462,  463;  4  Jur.,  251,  Halst.  &  V.'s  ed.;  1  Camp., 
180, 190;  2  Camp.,  391 ;  2  Kent,  Com.,  479,  3d  ed.;  20 
Johns.,  204;  Bac,  Abr.  Tender,  B.  pi.  2;  Chip.  Cont., 
32,  et  seq.;  9  Wend.,  28;  Poth.  Obi.,  art.  283,  pt.  2,  ch.  3, 
sec.  1 ;  1  Ev.  Poth.,  167,  Lond.  ed.,  1806 ;  18  Johns., 
141. 144. 

THIS  was  an  action  of  assumpsit,  to  recover 
the  price  of  a  quantity  of  ale  sold  by  the 
plaintiffs,  brewers,  residing  at  Albany,  to  the 
defendant,  a  dealer  in  ale,  residing  at  New 
Orleans.  The  contract  was  made  in  the  City 
of  N.  Y.,  in  Sep.  or  Oct.,  1835.  The  ale  was 
to  be  good  and  merchantable,  such  as  the 
plaintiffs  were  in  the  habit  of  sending  south, 
and  was  to  be  delivered  on  ship  board  in  the 
City  of  N.  Y.,  at  $6.374  per  barrel.  There  was 
no  warranty  against  sourness.  The  cause  was 
heard  before  referees.  It  was  proved  that  202 
barrels  of  ale  were  forwarded  by  the  plaintiffs 
in  the  months  of  Nov.  and  Dec.,  1835,  and  re- 
ceived by  the  defendant  in  N.  O. ;  that  soon 
after  its  arrival,  the  ale  was  found  to  be  sour, 
ropy,  and  wholly  unfit  for  use,  and  that  notice 
thereof  was  immediately  given  by  letter  to  the 
plaintiffs'  agent  at  N.  Y.  No  specific  lot  of  ale 
was  purchased  by  the  defendant;  and  that  sent 
to  him  was  brewed  after  the  contract  made  be- 
tween him  and  the  plaintiffs.  The  referees  re- 
ported in  favor  of  the  plaintiffs  for  the  full 
price  of  the  202  barrels,  at  the  price  stipulated 
in  the  contract.  The  defendant  moved  to  set 
aside  the  report. 
35 1*]  *Mr.  A.  Taber,  for  defendant. 

Messrs.  S.  Dutcher  and  I.  Harris,  for 
plaintiffs. 

By  the  Court,  Cowen,  J.  From  the  frequent 
allusion  made  by  the  plaintiffs'  main  and,  in- 
deed, I  may  almost  say  only  witness,  it  seems 
to  have  been  thought  that,  in  the  absence  of 
fraud,  of  which  there  was  no  direct  proof,  an 
«xpress  warranty  of  quality  was  necessary  to 
lay  a  foundation  for  the  defense;  and  I  am  in- 
clined to  think  the  referees  must  have  enter- 
tained this  opinion,  though  that  is  not  said  di- 
rectly, nor  probably  could  it  be,  as  the  case 
comes  here  on  the  affidavit  of  the  defendant's 
counsel. 

Whether  it  was  so  or  not,  the  law  is  clearly 
otherwise.  It  is  not  necessary  to  deny  that, 
had  the  beer  been  already  brewed  and  spe- 
cifically sold,  and  the  property  passed  in  prce- 
zenti,  the  transaction  amounting  to  what  is 
•called  an  executed  sale,  an  express  warranty 
would  have  been  necessary.  I  rather  think  it 
would,  as  the  doctrine  of  warranty  stands  with 
us,  notwithstanding  the  article  might  have 
heen  understood  as  being  of  the  plaintiffs'  own 
manufacture.  Hart  v.  Wright,  17  Wend.,  267, 
269;  8.  C.  on  error,  18  Id.,  449,  and  cases  cited; 
and  vide,  Chanter  v.  Hopkins,  1  Jurist,  251, 
Halst.  &  Voorh.  ed.  Though  where  it  appears 
that  the  article  sold  is  designed  for  a  particular 
market  or  purpose,  and  so  treated  by  both 
parties,  as  here,  there  may  be  great  doubt 
whether  a  present  sale  would  not  raise  a  war- 
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ranty,  that  the  article  should  answer  the  end  in 
view.  The  authorities  to  this  point  are  cited 
in  the  course  of  Hart  v.  Wright,  and  I  shall  not 
go  over  them;  but  in  the  course  of  that  very 
case,  and  by  all  the  cases  I  have  seen,  it  stands 
conceded  that, where  the  contract  is  executory, 
or,  in  other  words,  to  deliver  an  article  not  de- 
fined at  the  time,  on  a  future  day,  whether  the 
vendor  have  an  article  of  the  kind  on  hand,  or 
it  is  afterwards  to  be  procured  or  manufact- 
ured, the  promisee  cannot  be  compelled  to  put 
up  satisfied  with  an  inferior  commodity.  The 
contract  always  carries  an  obligation  that  it 
shall  be  at  least  merchantable — at  least  of  me- 
dium quality  or  goodness.  If  *it  come  [*352 
short  of  this,  it  may  be  returned,  after  the 
vendee  has  had  a  reasonable  time  to  inspect  it. 
17  Wend.,  277,  and  books  cited  ;  18  Id.,  462, 
463.  And  it  is  sufficient,  entirely  to  defeat  the 
sale,  if  there  be  notice  to  take  it  back,  assign- 
ing the  true  cause,  lusher  v.  Samuda,  1  Camp., 
190;  Hay  den  v.  Hay  ward.  Id.,  180;  Holcombe 
v.  Hewson,  2  Camp.,  391;  2  Kent,  Com.,  479, 
3d  ed.,  per  Woodworth,  J.,  in  Swett  v.  Col- 
gate, 20  Johns.,  204;  and  vide  per  Ld.  Abin- 
ger,  in  Chanter  v.  Hopkins,  before  cited.  Hol- 
combe v.  Hewson  was  a  contract  in  general 
terms  by  the  defendant,  a  publican,  to  take  all 
his  beer  of  the  plaintiff.  The  latter  furnished 
him  with  very  bad  beer  from  time  to  lime, 
till  his  customers  had  nearly  all  left  him;  in 
consequence  of  which,  he  was  obliged  to  deal 
with  another  brewer.  The  obligation  to  fur- 
nish good  beer,  was  treated  as  making  a  part 
of  the  contract,  by  Ld.  Ellenborough;  and 
the  plaintiff  was  nonsuited.  Fisher  v.  Samuda 
conceded  the  same  principle.  There  the  action 
was  on  an  executory  contract,  to  furnish  beer 
fit  for  the  Gibraltar  market.  Breach  that  such 
beer  was  not  furnished.  The  plaintiff  failed 
only  on  the  ground  that  he  had  kept  the  infe- 
rior article,  without  giving  notice  or  returning 
it  as  he  might  have  done,  till  after  the  ordinary 
season  for  marketing  it  was  past.  Beside,  he 
had  not  kept  it  in  a  proper  place.  He  was, 
therefore,  holden  to  have  accepted  it,  in  fulfill- 
ment of  the  contract  to  deliver,  or  rather  to 
have  waived  all  objection. 

It  is  said  in  Bac.  Abr.  Tender,  B,  pi.  2:  "It 
seems  reasonable,  that  a  tender  of  any  sort>of 
goods  should,  unless  they  are  to  be  delivered 
according  to  some  sample,  be  made  in  a  mid- 
dling kind  of  goods  of  the  sort."  This  subject 
is  well  considered  by  Mr.  Chipman,  in  his 
treatise  on  Cont. ,  p.  32,  etseq.,on  principles 
that  are  universally  understood,  namely,  that 
where  there  is  a  contract  to  deliver  an  article; 
e.  g.,  a  note  for  100  bushels  of  wheat,  mer- 
chantable or  marketable  quality  is  always  in- 
tended by  the  parties;  such  as  would  bring  the 
average  market  price  at  least.  Per  Nelson,  J., 
in  Gallagher  v.  Waring,  9  Wend.,  28,  S.  P. 
Suitableness  enters  into  every  promise  to  de- 
liver articles  of  manufacture.  A  man  orders  a 
garment  *or  a  pair  of  shoes  for  him-  [*353 
self;  would  anyone  imagine  that,  because  no 
express  warranty  of  fitness  was  made,  either 
could  not  be  returned,  or  a  recovery  resisted, 
after  notice  to  take  it  back,  provided  it  failed 
in  reasonably  fitting  the  intended  wearer?  With 
regard  to  performing  or  tendering  a  thing 
under  executory  contracts  of  this  kind,  Mr. 
Chipman  very  properly  refers  to  what  Pothier 
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saysof  contracts  for  deliveringanindetermiimh 
thing  of  H  particular  kind,  where,  as  he  says, 
every  individual  comprised  in  the  specified 
cl;i-s  is  in  facilitate  salutionis  ;  but  must  be 
good,  lawful,  merchandisable,  of  suitable  qual- 
ity, good  and  sufficient  in  its  kind;  ».  «.,  it 
should  not  have  any  remarkable  defect.  I  use 
the  words  found  in  and  illustrated  by  differenl 
parts  of  article  288,  pt.  2,  ch.  3,  sec.  1,  of 
Polh.  Obi.;  1  Ev.  Poth.,  167,  Lond.  ed.,  1806. 
For  as  to  this  class  of  contracts,  it  may  be  said 
that  the  English  law,  and  therefore  our  own. 
agrees  with  the  continental  or  Roman  law,  the 
rule  of  which,  in  relation  to  all  sales,  both  exe- 
cuted, and  executory,  is  caveat  venditor,  not  ca- 
veat emptor.  Wright  v.  Hart,  18  Wend.,  453; 
Waring  v.  Mason,  Id.,  432,433,  per  Wai  worth, 
Ch.  The  common  law  will,  I  think,  be  found 
to  have  acted  universally  on  the  former  rule  in 
respect  to  executory  sales  or  more  properly 
speaking,  agreements  to  make  sales  of  indeter- 
minate things  ;  though  I  dt>  not  find  any  case 
expressly  holding  the  distinction.  In  short, 
there  is  always  a  warranty  or  promise  implied 
that  the  indeterminate  thing  to  be  delivered 
should,  at  least,  not  have  any  remarkable  de- 
fect; though  the  rule  of  the'  common  law  is 
clearly  otherwise  in  respect  to  what  is  proper- 
ly denominated  a  sale.  The  Statute  of  Frauds 
extends  to  both  classes  of  contracts;  but  the 
reason  of  that  has  no  application  to  the  ques- 
tion of  warranty. 

In  the  case  at  bar,  notice  was  presently  ad- 
dressed to  Walch;  but  instead  of  inquiring 
into  the  matter,  and  attempting  to  set  it  right, 
the  plaintiffs  preferred  to  bring  their  action. 
They  had  a  right  to  do  so,  but  run  the  risk  of 
being  reduced  to  a  quantum  meruit.  The  de- 
fendant was  not  bound  to  return  the  beer. 
King  v.  Paddock,  18  Johns.,  141,  144.  It  was 
the  business  of  the  plaintiffs,  after  notice,  to 
354*]  *make  such  disposition  of  it  as  they 
should  be  advised,  either  fetching  it  back  or 
reselling  it  at  New  Orleans.  Having  sued, 
they  are  entitled  to  uo  more  than  it  was  rea- 
sonably worth  if  it  was  not  fit  for  the  New  Or- 
leans market.  Its  worth,  as  I  think  the  evi- 
dence before  us  shows,  was  little  or  nothing, 
by  reason  of  its  quality  not  coming  up  to  the 
contract;  and  this  istooclear  for  us  to  feel  sat- 
isfied with  a  report  for  the  full  value. 

Report  set  aside;  costs  to  abide  event. 

Sound  price— Implied  warranty  from. 

Distinguished—  5  Lans.,  315. 

Explained— 1  Bos.,  486. 

Cited  in— 1  Denio,  385 ;  5  N.  Y.,  86 ;  78  N.  Y.,  82  (34 
Am.  Kep..  616) ;  3  Keyes,  47 :  2  Abb.  App.  Dec.,  315 ; 
58  Barb.,  598 :  41  How.  Pr..  5 ;  3  E.  D.  S.,  379 ;  2  Hilt., 
143;  65111.,  516;  56  Ind..  579;  21  Minn.,  490;  43  Am. 
Dec..  677. 

Return— Notice— Damage*.  Cited  in— 5  N.  Y.,  86  ; 
29  N.  Y.,366;  4Lans..7:  22  Barb.,  655;  6T.&C..656, 
657  :  2  E.  D.  S.,  358 ;  4  E.  D.  8.,  204. 

Also  cited  in-22  Barb..  661. 


BRILL  &  BRILL  v.  FLAGLER. 

Dogs— Right  to  Kill  for  Disturbing  Peace— Chas- 
ing Sheep— Responsibility  of  Owner— Admistd- 
bility  of  Opinions  of  Witnesses  as  to  Value  of 
Dog — Impeachment  of  Witnesses. 

The  inhabitants  of  a  dwelling-house  may  lawfully 
kill  the  dog  of  another,  where  such  dog  is  in  the 
habit  of  haunting  his  house  and,  by  barking  and 
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howling,  by  day  and  by  night,  disturb  the  peaeeand 
qulel  of  his  family,  if  tin-  dog  cannot  be  otherwise 
prevented  fn.ni  annoying  him.  A  wanton  destruc- 
tion of  MIC  animal  is  not  Justifiable. 

II  seems  that  thcownerof  a  dog  is  respon<il.le  for 
his  chasing  and  worrying  sheep.al'ter  he  is  informed 
of  the  propensity  of  the  whelp. 

The  opinions  of  witnesses,  as  to  the  value  of  a  dog 
for  whose  destruction  an  action  is  brought,  ure  ud- 
missible  in  evidence. 

Where  a  paper  is  offered  in  evidence  for  the  pur- 
pose of  impeaching  a  witness.it  is  discretionary  with 
the  court  to  direct  it  to  be  read,  or  to  read  it 't  hem- 
selves,  to  prevent  undue  impressions  upon  the  minds 
of  the  jury,  should  the  paper  be  deemed  inadmissi- 
ble. 

Citations— 3  Bl.  Coin.,  5;  Vin.,  tit.  Nuisance,  G.  & 
W. ;  Selw.  N.  P.,  851 ;  2  P.  \Vrns.,  208  :  0  Bae.,  570 :  3 
Lev.,  28;  13  Johns..  312;  9  Johns.,  233:  ISaund.,  84. 

ERROR  from  the  Dutchess  C.  P.     Flagler 
sued  the  Brills  in  trespass  for  killing  a  dog. 
The  defendants  pleaded:  1.  2foncul.;2.  That 
the  dog  was  accustomed  to  come  upon  the  close 
of   the  defendants  and  spoil  their  grass  and 
corn,  and  chase,  pursue  and  worry  their  sheep, 
etc.,  of  which  the  plaintiff  had  notice;  and  be- 
cause the  dog,  on,  etc.,  was  in  the  close  of  the 
defendants  spoiling  their  grass  and  grain,  and 
chasing,  pursuing  and  worrying  their  sheep, 
etc.,  they  killed  him;  3.  That  the  dog  was  ac- 
customed to  come  upon  the  close  of  the  defend- 
ants, in  the  night-time  as  well  as  in  the  day- 
time and,  by  his  barking  and  howling,  annoy 
and  disturb  the  defendants  and  their  families — 
all  which  was  well  known  to  the  plaintiff.who 
had  been  frequently  requested  to  restrain  the 
dog  from  coming  upon  the  premises  *of  [*3o5 
the  defendants;  but  who,  although  knowing 
the  roving  and  vicious  propensities  of  the  dog, 
did  not  restrain  him  as  requested,  but  willfully 
permitted  him,  from  time  to  time,  to  come  upon 
the  premises  of  the  defendants  and  annoy  and 
disturb  them  and  their  families  ;  and  because 
the  dog  was  upon  the  premises  of  the  defend- 
ants and  about  their  dwelling  house  at  the  time, 
etc.,  annoying,  incommoding  and  disturbing 
them  and  their  families,  and  because  the  dog 
could  not  otherwise  be  restrained,  they  killed 
him,  as  it  was  lawful  for  them  to  do,  etc.  ;  4. 
The  defendants  pleaded  a  fourth  plea  similar 
to  the  second.  Issues  of  fact  were  joined  upon 
the  first,  second  and  fourth  pleas,  and  an  issue 
of  law  upon  the  third  plea,  the  plaintiff  hav- 
ing demurred  to  that  plea.  The  C.  P.  adjudged 
Ihe  third  plea  bad,  and  the  cause  was  then 
tried  upon  the  issues  of  fact.     On  the  trial  the 
plaintiff  claimed  that  the  dog  was  a  setter, and 
peculiarly  valuable  for  hunting  birds;  and  after 
jiving  some,  evidence  of  the  good  qualities  of 
jis  dog  as  a  setter,  he  inquired  of  a  witness  as 
o  the  value  of  a  good,  well  broke  setter  dog, 
and  the  value  of  the  services  of  breaking  a  set- 
ter dog;  which  inquiries  were  objected  to  by 
the  defendants'  counsel, but  were  permitted  by 
he  court  to  be  made.  To  which  decision  of  the 
:ourt  the  defendants'  counsel  excepted.     The 
same  inquiries  were  put  to  a  number  of  witness- 
es, and  as  often  as  put,  objected  to,  objection 
overruled,  and  exception  taken,  and  all  formal- 
y  entered  upon  the  bill  of  exceptions.     The 
witnesses  gave  their  opinions  as  to  the  value  of 
setter  dogs  generally,  and  not  as  to  the  value 
of  the  plaintiff's  dog  in  particular.    A  witness, 
called  on  the  part  of  the  defendants,  was  ob- 
ected  to  by  the  plaintiff's  counsel, as  incompe- 
t.on  the"  ground  of  his  conviction  of  a  crime, 
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and  was  about  to  read  the  record  of  conviction 
to  the  jury;  to  which  the  defendants'  counsel 
objected,  on  the  ground  that  the  record  was 
the  record  of  conviction  of  the  witness  of  the 
•offense  of  petit  larceny  only,  which  did  not  ren- 
der the  witness  incompetent,  and  ought  not  to 
be  read  in  the  hearing  of  the  jury.  The  court, 
however,  directed  it  to  be  read, to  inform  them 
-of  its  contents  ;  to  which  direction  the  plaint- 
iff's counsel  excepted.  The  record  was  read, 
the  court  decided  it  to  be  inadmissible, and  the 
356*]  witness  was  sworn.  After  the  testi- 
mony was  closed,  the  court  charged  the  jury, 
who  found  a  verdict  for  the  plaintiff  with  $25 
damages,  upon  which  judgment  was  enteied. 
The  defendants,  on  a  bill  of  exceptions,  sued 
out  a  writ  of  error. 

Mr.  S.  Barculo,  for  plaintiffs  in  error. 

Mr.  H.  Swift,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  bill  of  ex- 
ceptions in  this  case  is  unnecessarily  volumi- 
nous; it  contains  a  great  deal  of  idle  repetition, 
that  serves  only  to  incumber'the  record  and  in- 
crease the  labor  of  the  court.  One  objection  to 
the  testimony  of  a  witness  presenting  for  decis- 
ion a  particular  point  of  law,  is  as  available  to 
the  party  for  the  purpose  of  review  as  if  the 
same  was  raised  in  the  case  of  each  witness  ex- 
amined. Substantially  the  same  questions  are 
here  raised  with  tedious  particularity  in  vari- 
ous stages  of  the  trial,  as  if  the  strength  of  the 
objection  depended  upon  the  number  of  times 
it  was  repeated. 

The  opinions  allowed  as  to  the  value  of  a 
well  broke  setter  dog,  I  am  inclined  to  think 
were  barely  competent,  and  the  answers  of  the 
witnesses  depended  in  a  measure  upon  their 
skill  and  judgment  in  respect  to  these  animals. 
The  questions  were  put  to  persons  supposed  to 
be  acquainted  with  the  peculiar  qualities  of 
setter  dogs,  and  who  had  some  knowledge  of 
their  value  in  the  market.  The  case  is  analo- 
gous to  those  in  which  the  opinions  of  persons 
are  always  permitted  of  the  value  of  domestic 
animals,  such  as  cattle,  sheep,  etc.,  in  which 
they  are  in  the  habit  of  dealing.  They  are  sup 
posed  to  be  better  acquainted  with  the  general 
market  value  of  such  animals,  than  the  gener- 
ality of  mankind.  A  common  standard  is  thus 
fixed  that  may  assist  in  arriving  at  the  value 
in  the  particular  instance,  which  will  vary  ac- 
cording to  the  quality,  condition,  etc.,  of  the 
article  in  question.  The  proof  in  the  case  was 
slight  as  to  the  breed  and  qualities  of  the  plaint- 
iff's dog;  but  it  was  enough,!  think, to  author- 
ize the  general  inquiry.  The  court  and  jury 
will  always  make  the  proper  application.  They 
have  obviously  done  so  in  this  case;  for  though 
the  value  of  a  well  broke  setter  was  put  at  from 
$100  to  $200,  the  jury  found  for  the  plaintiff 
only  $25. 

357*]  *The  reading  of  the  record  offered  in 
proof  for  the  purpose  of  rendering  incompetent 
the  witness  (Flagler)  was  well  enough;  it  was 
a  matter  resting  in  the  discretion  of  the  court, 
whether  to  read  it  themselves  or  hear  the  coun- 
sel read  it  for  them. 

I  think  the  court  were  also  warranted  in  say- 
ing to  the  jury,  that  the  evidence  given  of  the 
chasing  and  worrying  of  the  defendant's  sheep 
by  the  dog,  was  not  sufficient  to  justify  the 
killing.  The  remark  that  the  defendants  had 
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a  remedy  against  the  owner,  for  the  injury 
done  by  the  dog  to  the  grass  or  grain, provided 
the  owner  had  notice  of  the  fact,  was  out  of 
the  case.  I  am  not  prepared  to  deny  the  rem- 
edy for  such  damage,  after  the  owner  is  duly 
advised  of  the  habit  of  the  dog  to  commit  it ; 
on  the  contrary,  I  entertain  no  doubt  of  his  re- 
sponsibility for  this  violation  of  right  after  a 
knowledge  of  the  animal's  propensity.thesame 
as  for  an  injury  to  the  cattle,  the  person  or  the 
family  of  an  individual. 

The  important  question  in  the  case, however, 
is,  whether  the  facts  set  up  in  the  third  plea 
constitute  a  bar  to  the  action.  After  a  full  con- 
sideration, I  am  of  opinion  they  do.  The  de- 
murrer admits  that  the  dog  was  in  the  constant 
habit  of  coming  on  the  premises,and  about  the 
dwelling  of  the  defendants.day  and  night, bark- 
ing and  howling,  to  the  great  annoyance  and 
disturbance  of  the  peace  and  quiet  of  the  fami- 
ly; that  the  plaintiff  was  fully  advised  of  this 
mischievous  propensity  of  the  animal, and  will 
fully  neglected  to  confine  him;  and  that  defend 
ants, unable  to  remove  the  nuisance  in  any  oth- 
er way,  killed  him.  No  other  authority  than 
the  experience  and  observation  of  every  man  is 
necessary  to  enable  him  to  determine  that  the 
matters  set  forth  in  this  plea  constitute  a  pri- 
vate nuisance  to  the  inmates  of  a  family  and, 
upon  general  principles,  justify  all  reasonable 
means  to  remove  it.  It  would  be  mockery  to 
refer  a  party  to  his  remedy  by  action ;  it  is  far 
too  dilatory  and  impotent  for  the  exigency  of 
the  case.  Whatsoever  unlawfully  annoys,  or 
does  damage  to  another,  is  a  nuisance, and  may 
be  abated  by  the  party  aggrieved, so  as  he  com- 
mits no  riot  in  the  doing  of  it.  2  Bl.  Com.,  5. 
At  another  place, p.  215, the  learned  author  de- 
fines it  to  be  anything  done  to  the  hurt  or  an- 
noyance *of  the  lands,  tenements  or  [*358 
hereditaments  of  another.  The  erection  of  a 
pigsty,  lime  kiln,  privy,  smith  forge,  tobacco- 
mill,  tallow-furnace  and  the  like,  so  near  a 
dwelling-house  that  the  stench  incommodes 
the  family,  and  makes  the  air  unwholesome, 
are  given  in  the  books  as  pertinent  illustrations 
of  the  rule  whereby  the  injured  party  may  take 
the  remedy  into  his  own  hands.  See  Vin.,  tit. 
Nuisance.  G.  &  W. 

In  the  case  of  Street  v.  Ingwell,  Selw.  N.  P., 
851,  an  action  was  brought  for  keeping  dogs 
so  near  the  plaintiff's  dwelling  house,  that  his 
family  were  prevented  from  sleeping  during 
the  night,  and  were  much  disturbed  in  the  day- 
time. There  was  a  verdict  for  the  defendant. 
On  motion  for  a  new  trial,  Ld.  Kenyon  ob- 
served that  he  knew  it  was  very  disagreeable 
to  have  such  neighbors,  and  that  cases  of  the 
kind  had  been  made  the  subject  of  investiga- 
tion in  courts  of  justice.  He  refused  a  new 
trial,  but  intimated  that  if  the  nuisance  was 
continued,  a  new  action  might  be  brought. 
He  referred  toacaseinPeereWilliams.Vol.IL, 
p.  268,  where  the  plaintiff's  house  being  so  near 
the  church,  that  the  5  o'clock  morning  bell 
disturbed  her,  she  made  an  agreement  with 
the  church-wardens  to  erect  acupolaand  clock, 
in  consideration  of  which  the  5  o'clock  bell 
should  not  be  rung.  This  was  deemed  a  good 
agreement,  and  the  Chancellor  granted  an  in- 
junction to  stay  the  ringing  of  the  bell.  It  is 
worthy  of  remark,  that  all  of  the  instances  to 
which  I  have  referred,  and  in  respect  to  which 
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the  general  principle  of  law  is  laid  down,  are 
cases  of  erections  or  acts  of  themselves  lawful, 
that  is,  made  or  done  upon  the  party's  own 
premises.  Even  there,  he  must  enjoy  his  prop- 
erty in  such  a  manner  as  not  to  injure  that  of 
another  person.  Sic  utere  tuo  ut  non  la-das 
nli  t  num.  How  much  more  liberally  should  we 
indulge  the  application  of  the  rule,  the  exer- 
cise of  this  summary  remedy,  where  the  nui- 
sance is  found  upon  the  premises  of  the  party 
aggrieved?  Inthecase  before  Ld.  Kenyon,  if 
the  seven  pointers  had  been  suffered  to  remain 
within  the  plaintiff's  inclosures,  it  is  not  to  be 
doubted  but  that  he  would  have  instantly 
granted  a  new  trial,  or  that  the  nuisance  might 
nave  been  abated  by  the  destruction  of  the  an- 
imals, if  necessary. 

359*]  *Even  in  England, where  the  owners 
of  these  animals  are  in  some  respects  peculiarly 
privileged,  both  by  the  common  and  statute 
law,  a  party  is  frequently  justified,  in  destroy- 
ing the  dogs.  It  has  been  held  that  a  man  may 
kill  a  dog,  to  prevent  mischief  Jo  his  beast, 
even  when  the  dog  is  in  the  act  of  chasing  it 
from  his  master's  inclosure.  6  Bac.,  576.  So, 
also,  to  prevent  dangers  to  himself.  Id.  The 
keeper  also  may  kill  a  dog  found  in  a  warren, 
Cro.  Jac.,  45,  or  chasing  deer  in  a  park,  though 
he  might  have  been  taken  alive.  3  Lev.,  28. 

In  the  case  of  Putnam  v.  Payne,  13  Johns., 
312.  it  was  decided,  that  any  person  is  justified 
in  killing  a  ferocious  and  dangerous  dog  which 
is  permitted  to  run  at  large  by  the  owner,  or 
escapes  through  negligence.be  having  notice  of 
his  vicious  disposition.  See  9  Johns.,  233. 

The  case  of  Wright  v.  Ramscot,  1  Saund., 
84,  was  trespass  for  killing  a  dog.  The  de- 
fendant pleaded  that  the  mastiff  ran  violently 
upon  a  dog  of  one  E.  B.,  and  did  then  and 
there  bite  said  dog,  and  that  he  as  his  servant 
killed  the  mastiff  that  he  might  do  no  further 
mischief.  The  plaintiff  demurred,  and  it  was 
conceded  by  Saunders,  on  the  argument,  that 
if  the  plea  had  stated  that  the  mastiff  could 
not  have  been  otherwise  taken  off,  it  might 
have  justified  the  killing.  The  plea  under  con 
sideration  seems  to  have  been  drawn  with  an 
eye  to  this  case;  and  if  the  peace  and  repose 
of  a  man's  family  is  to  be  regarded  in  the  law 
as  dear  to  him  as  the  life  of  a  common  though,  I 
admit, often  useful  domestic  animal, the  author- 
ity is  direct  in  support  of  it.  The  fact  is  express- 
ly averred,  that  the  dog  could  not  be  restrained 
or  prevented  from  haunting  the  dwelling- 
house,  and  disturbing  the  family  by  an  inces- 
sant barking  and  howling  night  and  day,  by  a 
resort  to  means  less  severe  than  taking  his  life. 
This,  I  admit,  is  a  very  material  averment,  and 
the  party  should  be  held  to  strict  proof.  A 
needless  or  wanton  destruction  of  the  animal, 
even  to  prevent  an  acknowledged  mischief, 
would  be  unjustifiable.  Regarding,  however, 
as  I  do,  the  facts  stated  in  the  plea  as  present- 
ing a  case  of  serious  and  intolerable  nuisance, 
of  which  the  owner  of  the  animal  occasioning 
36O*]  it  was  fully  advised,  *but  willfully 
neglected  to  interfere  ;  if  no  other  reasonable 
means  could  effectually  remove  it  short  of  de- 
struction. I  carfnot  doubt  but  those  used  were 
fully  justified  upon  established  principles  of 
the  common  law.  The  act  was  essential  to 
the  free  and  perfect  enjoyment  by  the  defend- 
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ants  of  their  property,  as  well  as  to  the  pro 
tection  and  comfort  of  their  families. 

Co  wen,  ./.,  concurred. 

Bronson.  ,/.  I  agree  that  the  judgment 
should  be  reversed,  because  the  plea  was  a 
good  bar  to  the  action,  and  also  because  im- 
proper evidence  was  given  on  the  question  of 
damages. 

Judgment  reversed,  and  judgment  far  plaint- 
iffs in  error  on  demurrer. 

Reviewed— 16  W.  Va..  261. 

Expert— Evidence—Opinions  of  JPttne#<e«— Over- 
ruled-17  Barb.,  563 ;  52  Barb.,  24. 

Disapproved-4  Barb..  259,  284. 

Explained-9  N.  Y..  188 :  112  Mass.,  475. 

Cited  In— 4  Denlo,  374 :  2  N.  Y..  517  ;  43  N.  Y..  282  ; 
55  Barb.,  588 ;  10  How,  Pr..  279:  4  Park.,  35C,  :«« :  :15 
Ind.,  58;  46  Am.  Dec.,  734  (13  Met.,  290);  14  Am.  Rep., 
481  (54  Mo.,  391);  16  Am.  Rep..  370  (53  N.  H.,  406). 

Nuteance— Abatement  of.  Cited  In— 80  N.  Y.,  683 
(36  Am.  Rep.,  656) ;  4  Rob.,  466. 

Special  damages— Action  for.  Cited  in— 6  Barb., 
317 ;  35  Ind,,  58. 


THE  PEOPLE,  ex  rel.  SEWARD  ET.  AL., 

v. 

THE  JUDGES  OF  THE  COUNTY  OF 
DUTCHESS. 

Roads — Laying  out  of — Refusal  of  Commission- 
ers— Parul  Evidence —  Orchard — Certiorari. 

In  the  laying  out  of  a  road,  after  the  refusal  of 
commissioners,  the  judges  are  authorized  to  reject 
all  parol  evidence  as  to  the  route  of  the  road  desig- 
nated by  the  freeholders  and  passed  upon  by  the 
commissioners;  and  may  limit  themselves  to  the 
original  application  for  the  road,  the  certificate  of 
the  freeholders,  and  the  adjudication  of  the  com- 
missioners. 

What  shall  be  deemed  an  orchard  within  the 
meaning  of  the  Highway  Act,  considered. 

Citations— 1 R.  S.,  514 ;  sees.  57, 59, 63, 91  ;  17  Wend.,. 
464 ;  19  Wend.,  391. 

/COMMON  LAW  certiorari  to  three  judges  of 
\J  the  County  of  Dutchess,  to  review  their 
proceedings  in  laying  out  a  highway.  In  Oct., 
1838,  an  application  in  writing  was  made  to 
the  Commissioners  of  Highways  of  the  Town 
of  Fishkill  to  lay  out  a  highway,  specifying 
the  termini  and  the  general  route  of  the  road. 
A  jury  of  twelve  freeholders  certified  on  oath, 
that  they  had  personally  examined  the  route 
of  the  highway  applied  for,  and  heard  all  the 
reasons  that  were  offered  for  and  against  lay- 
ing out  the  same,  and  that  in  their  opinion  the 
highway  was  necessary  and  proper.  The  com- 
missioners met,  and  on  deliberation  refused  to 
lay  out  the  road.  The  applicant  appealed  to 
the  judges,  and  laid  before  *them  all  [*30 1 
the  prior  proceedings.  The  judges  met,  and 
after  hearing  the  proofs  and  allegations  of  the 
parties,  reversed  the  decision  of  the  commis- 
sioners, and  proceeded  to  lay  out  the  highway, 
describing  the  same  particularly  as  the  statute 
requires.  On  the  hearing  before  the  judges 
an  attempt  was  made  to  prove  that  the  route 
of  the  road  passed  through  an  orchard.  In 
addition  to  this,  the  relators  offered  to  prove 
a  particular  route  between  the  points  men- 
tioned in  the  application  as  that  designated  by 
the  jury  of  freeholders  for  the  road.  The 
judges  held  that  the  route  mentioned  in  the  ap- 
plication and  the  certificate  of  the  freeholders 
was  the  only  one  they  could  notice,  and  that 
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parol  evidence  on  that  subject  was  not  admis- 
sible. The  relators  also  offered  to  prove  a  par- 
ticular route  as  the  one  the  commissioners  re- 
fused to  pursue  for  the  road.  This  evidence 
was  also  rejected,  the  judges  holding  that  they 
were  to  be  governed  by  the  written  evidence 
before  them  as  to  the  route  of  the  road,  and 
that  parol  evidence  could  not  be  received  to 
vary  or  alter  that  mentioned  in  the  papers. 

Mr.  S.  Barculo,  for  the  relators. 

Mr.  H.  Swift,  contra. 

By  t?ie  Court,  Bronson,  J.  The  question 
about  the  orchard  goes  to  the  jurisdiction  of 
the  commissioners  and  judges.  They  cannot 
lay  out  a  road  through  an  orchard  of  the 
growth  of  four  years  or  more,  without  the 
consent  of  the  owner.  1  R.  S.,  514,  sec.  57. 
But  I  am  satisfied  upon  the  evidence  returned 
that  the  road  was  not  laid  out  through  an  or- 
chard. The  two  apple-trees  which  stood  in 
the  lane  had  formerly  belonged  to  the  orchard 
but  they  had  been  separated  from  it  by  a  fence 
for  several  years.  The  two  trees  stood  in  an 
open  lane  contiguous  to  the  public  highway; 
they  had  not  been  trimmed,  and  no  care  had 
been  taken  of  them  for  a  long  time;  one  of  the 
trees  was  dead  and  the  other  nearly  so,  and  in 
the  opinion  of  the  witnesses  would  never  bear 
fruit  again.  The  lane  in  which  the  trees  stood 
had  long  been  a  common  passage  way  from  the 
public  road  to  a  saw-mill,  and  was  used  at 
362*]  pleasure  by  the  customers  of  *themill 
owner,  with  the  consent  of  the  proprietor  of 
the  land.  It  is  too  much  to  say,  that  this  lane 
over  which  the  highway  was  laid  out,  was  an 
orchard  within  the  meaning  of  the  statute. 
The  road  as  laid  out  passes  over  the  circular 
corner  of  a  lot  or  field  in  which  there  is  an  or- 
chard, including  in  the  road  a  piece  of  ground 
about  50  feet  long,  and  at  its  greatest  breadth 
about  8  feet;  but  no  apple  tree  in  the  orchard 
is  situate  near  the  road.  It  may  be  conceded 
that  the  road  could  not-  be  laid  out  in  such  a 
manner  as  to  deprive  the  owner,  either  in 
whole  or  in  part,  of  the  beneficial  enjoyment 
of  his  fruit  trees.  But  we  are,  in  effect,  asked 
to  go  further,  and  say,  that  a  road  cannot  be 
laid  over  an  inclosed  field,  if  there  are  fruit 
trees  in  any  part  of  it,  however  distant  they 
may  be  from  the  highway.  To  this  doctrine 
I  cannot  subscribe.  It  does  not  follow  that  the 
whole  field  is  an  orchard,  because  there  are 
fruit  trees  in  some  part  of  it.  The  return  is, 
that  there  is  no  apple-tree  near  the  road,  and 
we  cannot  presume,  for  the  purpose  of  ousting 
the  judges  of  jurisdiction,  that  any  tree  was  so 
near  as  to  be  in  the  way  of  laying  out  and 
opening  the  road.  It  was  incumbent  on  the 
relators  to  show  affirmatively  that  the  judges 
exceeded  their  powers.  It  is  no  answer  to 
say,  that  the  return  is  evasive.  If  it  does  not 
state  the  case  fully,  the  relators  should  have 
applied  for  a  further  return. 

The  evidence  which  was  offered  and  reject- 
ed, did  not  go  to  the  jurisdiction  of  the  judges; 
and  whether  they  were  right  or  wrong,  I  do 
not  see  how  we  can  review  their  decision  upon 
this  common  law  certiorari.  Our  supervisory 
power  over  inferior  tribunals,  by  means  of 
this  writ,  except  in  cases  where  special  provis- 
ions have  been  made  by  the  Legislature,  only 
extends  to  questions  touching  the  jurisdiction 
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of  the  subordinate  tribunal,  and  the  regularity 
of  its  proceedings.  If  they  neither  exceed  their 
powers,  nor  depart  from  the  forms  prescribed 
to  them  by  law,  their  decision  upon  the  mer- 
its of  any  controversy  before  them  is  final  and 
conclusive.  Birdsall  v.  Phillips,  17  Wend., 
464;  Prindle  v.  Anderson,  19  Wend.,  391. 

But  I  feel  no  difficulty  in  this  case  in  saying 
that  the  judges  decided  properly.  The  written 
application  was  sufficiently  *specific,  [*363 
in  giving  the  termini  and  general  route  of  the 
proposed  road.  It  was  not  necessary  for  the 
applicant  to  specify  courses  and  distances.  1 
R.  S.,  514,  sec.  59.  That  was  the  business  of 
the  commissioners  or  judges,  if  they  concluded 
to  lay  out  the  road.  Sees.  63,  91.  The  judges 
were  sitting  in  review  upon  the  decision  of  the 
commissioners.  They  had  before  them  the  ap- 
plication for  the  road,  the  certificate  of  the 
freeholders  and  the  decision  of  the  commis- 
sioners refusing  to  lay  it  out — all  in  writing, 
and  specifying  with  reasonable  certainty,  the 
general  route  of  the  road.  The  jury  had  cer- 
tified that  a  road  between  certain  specified 
points  was  necessary  and  proper — leaving  the 
particular  route,  as  it  was  their  duty  to  do,  to 
the  decision  of  those  whose  business  it  was  to 
lay  out  the  road.  The  commissioners  had  de- 
cided, in  effect,  that  no  road,  on  any  route, 
between  those  points  should  be  laid  out.  Upon 
that  decision  the  judges  were  sitting  in  review 
and  it  was  a  matter  of  no  moment  what  par- 
ticular route  either  the  jury  or  the  commission- 
ers had  examined. 

Proceedings  affirmed. 

Overruled— 24  N.  Y.,  402 ;  23  How.  Pr.,  292. 

Cited  in— 28  N.  Y.,  479  ;  39  N.  Y.,  514  ;  8  Hun,  358; 
32  Barb.,  134 ;  7  How.  Pr.,  155 ;  23  How.  Pr.,  310 ;  14 
Abb.  Pr.,  308. 


HAYS  v.  HAYS. 

Arbitration  and  Award — Informal  Parol  Sub- 
mission—  Validity  of  Award — Submission  to 
Justice  and  Jury —  Verdict,  Prima  Facie,  an 
Award — Evidence — Pleading. 

An  award  is  good  however  informal  and  untech- 
nical  be  a  parol  submission,  if  the  award,  followed 
up  by  the  acts  of  the  parties,  recognizes  the  author- 
ity of  the  arbitrators  :_It  was  accordingly  held,  in 
this  case,  where  there  was  a  submission  of  matters 
in  controversy  to  a  justice  of  the  peace,  to  be  tried 
by  him  or  by  a  jury  if  either  of  the  parties  should 
demand  a  venire,  and  where  the  parties  submitted 
their  proofs  to  the  jury,  who  found  a  verdict  in  fa- 
vor of  the  plaintiff  (the  proceedings  on  the  hearing 
being  in  all  respects  conducted  as  on  trials  in  jus- 
tice's courts),  that  prima  facie  the  verdict  might  be 
considered  an  award,  and  be  given  in  evidence  un- 
der a  count  of  itisimul  computassent  in  assump&it ; 


NOTE.— Arbitration  and  award.  See,  generally, 
Purdy  v.  Delavan,  1  Cai.,  304,  note;  M'Kinstry  v. 
Solomons,  2  Johns.,  57,  note ;  Jackson  v.  Ambler,  14 
Johns.,  96,  note ;  Brown  v.  Hankerson,  3  Cow.,  70. 
note ;  Green  v.  Miller,  6  Johns.,  39,  note ;  Perkins 
v.  Wing,  10  Johns.,  143,  note ;  Crofoot  v.  Allen,  2 
Wend.,  494,  note;  Larkin  v.  Robbins,  2  Wend., 
505,  note  ;  Wells  v.  Lain,  15  Wend.,  99,  note. 

Submission— Sufficiency  of. when  informal.  In  con- 
nection with  the  above  case  of  Hays  v.  Hays,  see 
French  v.  New.  28  N.  Y.,147;  Valentine  v.  Valentine, 
2  Barb.  Ch.,  430 ;  Day  v.  Hammond,  57  N.  Y.,  479; 
Willson  v.  Getty,  57  Pa.  St..  266;  Kimball  v. Walker, 
30111.,  482;  Hamilton  v.  Hamilton,  27  111.,  158;  Fink 
v.  Fink,  8  Iowa,  313  ;  Pierce  v.  Kirby,  21  Wis.,  124  ; 
Byrd  v.  Odem,  9  Ala.,  755 ;  Willingham  v.  Harrell,  36 
Ala.,  583 ;  Moore  v.  Barnett,  17  Ind.,  349 ;  Large  v. 
Passmore,  5  Serg.  &  R.,  51 ;  Howard  v.  Sexton,  4  N. 
Y.,  157;  1  Den.,  440,  note. 
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and  that  an  account  thus  stated  by  arbitrators  can- 
not be  opened  ami  corrected. 

It  was,  however,  further  held  that  the  transit*  -timi 
lieiiiir  of  an  equivocal  character,  it  was  compi-ii-nt 
for  tin-  defendant  ti>  prove,  in  an  action  upon  the 
flniilntr  as  an  award,  that  the  hearing  before  the 
Jury  was,  in  fact,  the  trial  of  a  cause  in  which  tin- 
parties  had  interpleadcd  and  issues  had  been  joined; 
and  for  the  refusal  of  a  court  to  admit  such  evi- 
dence, a  venire  de  nnvo  was  awarded. 

What  shall  be  deemed  a  good  submission  and 
award,  where  the  lantfiiag-e  is  untcchnical,  consid- 
er.-d  ;  and  cases  cited  and  commented  upon. 

Citations— Ryan  &  M.,  17 ;  1  Wood.  &  Rob.,  96 :  1 
Esp..  l»t:  2  Phil.  Ev.,  Am.  ed..  1839.  pp.  124,  128;  1 
Saund.  PI.  &  Ev..  221,  Am.  ed.,  1829 ;  2  H.  S..  160,  sec. 
12,  _'d  ed.;  173.  sec.  93. 

TERROR  *from  the  Albany  C.  P.  Robert 
-Ed  Hays  sued  John  R.  Hays  in  the  court  below, 
364*]  *and  declared  against  him  in  assumpsit 
on  the  money  counts  including  an  account 
stated.  The  defendant  pleaded  the  general  is- 
sue. The  plaintiff  produced  in  evidence  a 
paper  writing,  bearing  date  Dec.  26,  1836, 
signed  by  him  and  the  defendant  in  these 
words:  "  We,  Robert  Hays  and  JohnR.  Hays, 
both  of  the  Town  of  Bern,  do  hereby  agree  to 
submit  to  Lyman  Dwight,  justice,  all  suits, 
actions  and  causes  of  action,  trespass  or  tres- 
passes, dues  and  demands,  which  we  or  either 
of  us  have  against  each  other,  up  to  this  date, 
to  be  tried  by  the  said  justice  or  a  jury  if  ei 
ther  of  us  demand  a  venire,  except  two  suits 
now  pending  before  the  said  justice,  and  also 
except  a  division  of  a  certain  piece  of  land  we 
have  a  deed  for  in  common,  and  except  all 
slander  suits.  This  trial  to  be  had  before  the 
first  day  of  February  next."  Dwight,  the  jus- 
tice named  in  the  paper,  testified  that  it  was 
executed  in  his  presence;  that  afterwards,  to 
wit:  Jan.  3,  1837,  the  parties  appeared  before 
him,  and  agreed  to  proceed  to  trial  under  the 
above  agreement  on  the  21st  day  of  the  same 
month — on  which  day  they  again  appeared  be- 
fore him,  and  said  they  were  prepared  to  pro- 
ceed to  trial  under  the  agreement;  that  on  the 
request  of  Robert  Hays  he  issued  a  venire,  and 
delivered  it  to  a  constable,  who  returned  it 
with  a  pan  el  of  jurors  summoned  by  him,  from 
which  a  jury  was  drawn  and  sworn.  The  par- 
ties submitted  their  accounts  to  the  jury,  who, 
after  having  heard  all  the  proofs  and  allega- 
tions of  the  parties,  found  for  the  plaintiff, 
Robert  Hays,  $67.29  damages,  and  $  1  each  for 
themselves,  besides  the  usual  costs.  That  he, 
the  witness,  on  the  same  day  entered  a  judg- 
ment upon  the  verdict  thus  rendered  for  $67.29 
damages  and  $15.85  costs,  in  pursuance  of  the 
submission  as  he  understood  it.  On  his  cross- 
examination  he  stated  that  at  the  time  the  stip- 
ulation was  entered  into,  he  was  a  justice  of 
the  peace;  that  when  the  parties  appeared  be- 
fore him, Robert  Hays  was  called  and  answered 
as  plaintiff,  and  John  R.  Hays  as  defendant; 
that  the  venire  was  issued  as  in  ordinary  cases 
to  try  an  issue  joined  between  the  parties;  that 
the  jurors  were  drawn  and  sworn  as  usual  in 
3<55*]  'justices'  courts,  that  he  presided  as  a 
justice  of  the  peace,  conducted  the  trial,  and 
swore  the  witnesses  in  the  usual  form  of  trials 
in  justices'  courts;  that  he  overruled  questions 
to  witnesses,  and  decided  questions  upon  the 
admissibility  of  evidence  without  consulting 
the  jury,  and  administered  the  usual  oath  to 
the  constable  who  took  charge  of  the  jury.  The 
witness  was  asked  by  the  defendant's  counsel 
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whether  he  had  not  stated  to  the  jury  who 
heard  the  proofs  before  him  Jan.  21,  that  he 
did  not  know  whether  they  were  acting  as 
j  jurors  or  arbitrators;  that  they  might  find  as 
much  as  they  pleased  for  the  plaintiff,  and  that 
if  they  were  not  arbitrators  lie  could  reduce 
their  finding  to  $50.  This  inquiry  was  object- 
ed to  by  the  plaintiff's  counsel,  and  overruled 
by  the  court,  who  observed  that  in  quashing 
the  appeal  of  John  R.  Hays  in  that  case,  they 
decided  that  the  admission  rendered  the  pro- 
ceedings before  the  justice  an  arbitration;  and 
that  upon  this  trial  they  would  not  admit  any 
testimony  to  impeach  the  proceedings,  unless 
corruption  in  the  arbitrators  was  offered  to  be 
shown.  The  plaintiff  rested,  claiming  to  re- 
cover only  the  sum  of  $67.29  with  the  interest 
thereof,  amounting  together  to  the  sum  of 
$75.10.  The  defendant  offered  to  prove  that 
when  the  parties  appeared  before  the  justice, 
previous  to  the  issuing  of  the  venire,  regular 
pleadings  were  put  in  and  issues  joined  on  the 
matters  to  be  tried;  which  evidence  thus  of- 
fered to  be  given  was  rejected  by  the  court. 
The  defendant  also  offered  proof  of  various 
other  matters  respecting  the  trial  or  hearing 
had  before  the  justice,  which  the  court  also 
refused  to  receive.  The  jury,  under  the  di- 
rection of  the  court,  found  a  verdict  for  the 
plaintiff  for  the  sum  claimed.  There  was  a 
bill  of  particulars  delivered  by  the  plaintiff, 
and  the  defendant  on  the  trial  objected  that 
there  was  a  variance  between  it  and  the  proof, 
which  objection  was  overruled  by  the  court. 
Judgment  was  entered  on  the  verdict,  and  the 
defendant,  on  a  bill  of  exceptions,  sued  out  a 
writ  of  error. 

Mr.  C.  M.  Jenkins,  for  plaintiff  in  error. 

Mr.  H.  E.  Wheaton,  for  defendant  in 
error. 

*By  the  Court,  Cowen,  J.  The  [*36O 
question  is  on  the  legal  effect  of  the  proceed- 
ings before  Dwight.  The  written  submission 
could  not,  perhaps,  have  been  pursued  to  a 
binding  award  by  six  men,  without  the  co- 
operation of  both  parties;  though  I  should 
think  that  one  of  them  might  have  proceeded 
before  Dwight  alone.  His  award  on  an  exparte 
hearing  would  have  been  valid,  unless  the 
power  conferred  on  him  had  been  revoked  by 
the  adverse  party.  The  stipulation  was  to  sub- 
mit the  matters  in  difference  to  him,  or  to  a 
jury  if  either  party  should  demand  one.  The 
latter  alternative  was,  perhaps,  void  for  un- 
certainty; and  no  award  was  ever  made  by 
Dwight.  It  was  difficult  to  say  what  the  par- 
ties meant  by  a  jury  before  an  arbitrator.  The 
terms  have  no  legal  meaning  or  application  ex- 
cept as  connected  with  a  court  which  proceeds 
by  a  jury.  Shall  it  be  twelve  or  six.  or  what 
number?  For  the  purpose  of  a  submission 
which  would,  in  itself,  sustain  the  award,  or 
what  is  so-called,  the  stipulation  must,  there- 
fore, perhaps  be  laid  out  of  view. 

But  though  the  submission  be  void  when 
taken  by  itself,  it  may.  undoubtedly,  be  looked 
at  in  connection  with  the  subsequent  acts  of 
the  parties;  and  the  whole  be  resorted  to  as 
evidence  that  the  six  men  who  finally  sat, 
heard  the  evidence,  and  made  an  award,  were 
acting  in  effect  as  arbitrators,  in  whatever  lan- 
guage they  may  have  been  spoken  of;  in  what- 
ever character  regarded;  or  in  whatever  phrase 
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their  award  may  have  been  pronounced.  The 
stipulation  in  its  terms  contemplated  an  award, 
not  a  verdict  or  judgment.  Following  out  its 
express  meaning,  in  this  respect,  the  parties 
appeared  before  the  men  called  a  jury,  and  in- 
troduced their  allegations  and  proofs.on  which 
an  award  was  pronounced,  as  they  intended  it 
should  be.  No  matter  what  the  forms  under 
which  the  parties  ostensibly  proceeded.  They 
were  present,  mutually  assenting  to,  and  pro- 
moting the  whole,  with  the  obvious  intent  to 
settle  their  controversies.  These  acts  of  them- 
selves operated  as  a  submission,  an  authority  to 
the  six  for  proceeding  as  arbitrators.  The  a  ward 
is  sustainable,  like  that  in  Matson  v.  Trower, 
Ry.  &M.  N.  P.  Gas.,  17,  where  it  was  made 
3O7*]  by  an  *umpire,  whom  the  arbitrators 
had  no  authority  to  appoint.  The  parties  hav- 
ing attended  without  objection,  this  act  was 
held,  per  se,  a  submission  to  the  umpire,  and 
the  amount  of  his  award  was  recovered  in  as- 
sumpsit.  So  in  Wharton  v.  King,  1  Mood.  & 
Rob..  96,  the  attorney  of  the  party  had  sub- 
mitted his  cause  without  any  authority;  and 
a  judge's  order  was  taken  to  sanction  the  sub- 
mission. But  the  defendant  attended  the  first 
meeting  for  a  hearing;  the  plaintiff  not  being 
there,  the  former  did  not  again  attend.  Yet 
held,  that  he  was  bound  by  an  award  after- 
wards made,  though  it  was  ex  parte,  because, 
by  attending  only  once,  he  had  adopted  the 
act  of  his  attorney.  This  the  court  held  equiv- 
alent to  an  original  authority.  Apply  these 
cases.  (Let  us  entirely  dismiss  the  written 
submission  as  a  nullity;  and  yet  it  will  be  seen 
there  was  evidence  to  establish  one.)  Awards 
are  favored;  and  a  submission  may  be  made 
out  by  circumstantial  evidence.  In  this  view, 
the  six  arbitrators  had  the  power  to  proceed, 
which  they  did  do;  pronouncing  an  oral 
award  in  the  form  of  a  verdict.  I  need  scarce- 
ly observe  that  the  form  is  also  a  matter  of  en- 
tire indifference;  and  the  whole  proceeding 
will  be  looked  to  in  order  to  collect  the  intent. 
In  Matson  v.  Trower,  the  award  was  thus:  "I 
Am  of  opinion  that  Matson  &  Co.  are  entitled  to 
claim  of  Messrs.  Trower  &  Co.  £134,  for  non- 
performance  of  their  contract  for  50  punch- 
eons of  brandy."  Gh.  J.  Abbott  said:  "The 
words  of  the  instrument  are,  indeed,  not  form- 
al or  technical,  but  they  amount  in  substance 
to  an  award."  Some  of  the  proceedings,  too, 
in  that  case,  were  agreed  to  have  been  quite 
contrary  to  the  notions  of  legal  men.  The  par- 
ties were  each  secretly  examined  on  oath,  the 
opposite  one  being  shut  out  of  the  room;  but 
this  was  held  to  be  no  objection.  There  is  no 
doubt  that  parties  may,  if  they  choose,  adopt 
all  the  solemn  forms  of  a  trial,  and  come  out 
with  a  verdict  which  shall  inure  as  an  award. 
As  to  the  objection  for  variance:  1.  Arbitra- 
tors are  agents  of  both  parties.  Hence  their 
acts  are  considered  as  the  acts  of  the  parties 
themselves,  and  a  balance  found  by  the  arbi- 
trators is  considered  as  a  balance  struck  by  the 
3H8*]  parties  *on  an  account  stated  by  them- 
selves. It  is  on  this  theory,  that  an  award, 
made  pursuant  to  a  submission  not  under  seal, 
has  been  held  admissible  in  evidence  under  the 
count  on  an  insumul  computaxsent.  Keen  v. 
Batxfiore,  1  Esp.,  194,  went  upon  that  theory. 
Eyre.  Ch.  J.,  said,  "that,  as  there  were  no  ar- 
bitration bonds,  he  should  take  the  transaction 
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respecting  the  reference  as  a  statement  of  ac- 
counts between  the  parties;  and  an  admission 
of  the  balance  due  to  the  plaintiff;  and  that  it 
could,  therefore,  be  given  in  evidence  under 
the  money  counts,  and  particularly  as  an  ac- 
count stated."  There  the  plaintiff  being  sum- 
moned for  his  particulars,  furnished  for  his 
bill  the  sum  awarded.  That  was  done  here. 
There  the  objection  was,  that  it  could  not  be 
received  under  the  money  counts,  to  which  the 
answer  already  mentioned  was  given.  It  is 
said  that  an  account  stated  may  be  opened  and 
corrected ;  whereas  an  award  is  a  bar  to  all  ac- 
tions concerning  matters  comprehended  in  the 
submission.  Many  cases  were  cited  by  coun- 
sel to  prove  this;  a  thing  which  no  one  will 
deny;  nor  would  for  ages  before  Keen  v.  Bat- 
*hore  was  decided.  That  the  cases  showing  an 
award  to  be  a  bar,  are  incompatible  with  the 
idea  of  its  being  an  account  stated  by  the  par- 
ties, may  be  true  if  we  take  the  latter  in  its 
strict  sense.  In  that,  it  means  a  settlement  by 
the  parties  themselves  or  their  ordinary  agents. 
But  this  only  proves  that  arbitrators  are  a  more 
solemn  kind  of  agents,  through  whose  acts  the 
parties  may,  if  they  please,  estop  themselves, 
just  as  they  may  by  their  own  acts,  if  they  will 
throw  their  settlement  into  the  form  of  releases 
under  seal.  But  in  all  other  respects,  the  anal- 
ogy between  an  award  on  parol  submission, 
and  an  account  stated,  is  very  close.  An  ac- 
counting, like  an  award,  changes  the  nature  of 
the  demands  on  which  it  is  based;  and  the 
party  may  declare  on  it  as  a  distinct  substan- 
tive cause  of  action;  nor  need  he,  in  his  evi- 
dence, at  least  generally,  pay  any  regard  to  the 
nature  of  the  claims  on  which  it  was  founded. 
2  Phil.  Ev.,  Am.  ed.,  1839,  pp.  124,  126,  and 
cases  cited.  Keen  v.  Batshore,  therefore,  so 
far  from  being  overruled,  is  fully  sustainable 
on  principle  and  analogy,  besides  being  re- 
cognized as  the  settled  law  by  *the  [*369 
later  and  more  authoritative  English  books  on 
pleadings  and  evidence.  Vide,  among  others, 
2  Phil.,  ut  sup.,  1  Saund.  PI.  &  ET.,  221,  Am. 
ed.,  1829.  Moreover,  it  sanctions  a  convenient 
mode  of  declaring;  and,  since  the  practice  of 
compelling  the  delivery  of  a  bill  of  particulars, 
the  generality  of  the  form  can  work  no  preju- 
dice to  the  defendant. 

The  principle  of  this  action  was,  therefore, 
correct,  and  the  evidence  for  the  plaintiff  be- 
low properly  received  by  the  Court  of  C.  P. 
It  was,  at  least,  sufficient  to  go  to  the  jury.  It 
was  competent  for  them  to  say  that  the  action 
of  the  parties  throughout  bore  reference  to, 
and  the  alleged  award  took  its  character  from, 
the  original  stipulation — in  that  no  verdict,  no 
judgment,  no  limitation  of  amount  was  men- 
tioned. And  if  none  of  these  was  intended  by 
the  parties,  it  is  difficult  to  consider  the  self 
styled  verdict  in  any  other  light  than  as  an 
award.  There  was  nothing  in  Dwight's  evi- 
dence conclusively  to  characterize  the  proceed- 
ings as  those  of  a  justice's  court,  under  the 
statute.  The  alleged  arbitrators  were  unani- 
mous in  their  award,  and  it  was  otherwise  suf- 
ficiently formal  for  the  purposes  of  the  general 
count.  No  formal  issue  or  issues  appeared  to 
have  been  joined,  or  intended  to  be  joined;  no 
formal  pleadings  interposed;  no  original  proc- 
ess issued.  The  jurors  departed  from  the  most 
familiar  notions  of  jurisdiction  in  a  justice's 
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court,  finding  for  the  plaintiff  $67.29,  and  for 
themselves  $1  each.  Such  was  the  case  as  it 
stood  on  the  proofs  of  the  plaintiff  below. 
True  tlic  justice  entered  a  judgment  for  the 
whole;  but  that  was  on  a  misconstruction  of 
the  submission,  which  he  thought  contained, 
in  effect,  a  conditional  confession  of  judgment 
for  the  amount  of  the  award.  On  a  valid  con 
fr-Mon  he  is  not  confined  to  $50,  but  may  enter 
judgment  for  any  sum  between  that  and  $250. 
But  was  this  view  of  the  case  conclusive  ? 
The  defense  was  founded  on  the  fact  that  not 
withstanding  the  strong  indications  of  the 
whole  being  a  mere  arbitration,  it  was  all  the 
time  intended  as  a  judicial  proceeding  under 
the  statute;  a  thing  which  is  by  no  means  im- 
possible. I  suggested  that  the  clause  of  the 
written  stipulation  under  which  it  is  claimed 
37O*]*that  the  jury  were  summoned  and  act- 
ed, was  void  in  itself  as  not  designating  with 
sufficient  certainty  the  men  who  were  to  act  as 
arbitrators.  Possibly  that  may  not  be  so.  Let 
it  be  taken,  then,  to  have  been  valid  and  bind- 
ing as  a  submission  to  such  men  as  Dwight 
should  select  and  conduct  through  the  forms 
of  a  jury  trial.  In  either  view  it  seems  to  me 
the  C.  P.  gave  it  an  effect  much  more  stringent 
than  could  be  claimed  for  any  form  of  sub- 
mission. Looking  at  the  case  even  as  it  stood 
before  the  defendant  began  his  offers  of  proof, 
the  proceedings  before  Dwight  were  so  entire- 
ly equivocal  as  left  it  impossible  for  any  one 
to  say  definitely  that  the  written  stipulation 
had  not  been  altogether  departed  from.  It  may 
be  said  there  was  neither  process  nor  a  volun- 
tary issue,  the  only  two  forms  in  which  a  jus- 
tice can  acquire  jurisdiction  for  the  purposes 
of  trial  by  jury.  2  R.  S.,  160,  2d  ed.,  sec.  12; 
Id.,  173,  sec.  93.  But  surely  we  are  not,  at  this 
day,  to  be  told,  that  there  must,  in  order  to 
comply  with  the  statute,  be  a  technical  issue. 
Dwight  swears  that  the  parties  appeared  before 
him  and  presented  their  accounts;  and  an  issue, 
which  means  merely  a  claim  on  one  side  de 
nied  by  the  other,  was,  doubtless,  in  fact  tak- 
en, if  not  several  issues.  But  if  otherwise.the 
clause  of  the  statute  has  never  been  literally 
construed.  It  has  been  said  not  to  cover  an  is 
sue  in  law,  nor  to  admit  of  a  jury  against  a 
party  who  has  not  pleaded.  But  where  a  trial 
goes  on  without  objection  upon  the  merits  be 
fore  a  jury,  on  points  in  dispute,  the  object  of 
the  law  is  answered.  An  issue  is  thus  substan- 
tially raised  and  tried  within  the  meaning  of 
the  statute;  and  an  objection  would  not  be  tol- 
erated even  on  certtorari.  much  less  collateral- 
ly as  an  impeachment  of  the  jurisdiction.  The 
doctrine  of  mutual  assent  and  waiver  would 
alike  stand  in  the  way.  Neither  formality  in 
pleadings,  nor  indeed  any  pleadings  at  all,  are 
essential  to  sustain  proceedings  in  a  justice's 
court.  It  is  enough  if  it  appear.on  the  whole, 
that  the  merits  were  fairly  tried  without  form 
al  objections  being  interposed.  Suppose  a  judg- 
ment and  execution  on  a  verdict  without  a 
technical  issue  ;  would  any  one  think  of  the 
justice  or  the  party  who  sued  it  out  being  a 
trespasser? 

37  1*]  *If  a  party  will  proceed  in  a  manner 
which  bears  every  essential  mark  of  a  regular 
law-suit,  it  seems  to  me  he  cannot  complain 
that  the  question  shall,  at  least,  be  submitted 
to  a  jury  whether  it  was  not  really  a  suit, when 
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he  comes  to  claim  that  it  was  something  else. 
It  was  easy  for  the  plaintiff  below  to  have  de- 
fined his  position,  before  the  justice,  by  deny- 
ing to  him  and  his  antagonist  that  he  intend- 
ed to  proceed  under  the  statute.  John  H.  Hays 
might  then  have  revoked  what  was  thus  con 
sidered  a  submission,  and  so  secured  his  right 
of  certiorari  or  appeal.  Here  I  perceive  by  the 
bill,  his  appeal  was  dismissed  on  motion,  be- 
cause it  was  brought  upon  a  decision  of  arbi- 
trators. 

But  if,  as  the  defendant  below  offered  to 
show,  there  were  in  truth  pleadings,  and  an 
issue  on  which  everything  proceeded,  and  no 
one  understood  the  matter  to  bean  arbitration, 
we  then  have  a  court  of  justice,  not  only  in 
form,  but  substance.  The  stipulation,  or  any 
other  act  or  agreement  of  the  parties  to  sub- 
mit, would  not  prevent  their  waiving  the  sub- 
mission, and  instituting  and  pursuing  a  regu- 
lar suit.  A  joining  of  issue  by  consent,  is  as 
effectually  the  commencement  of  a  suit  as  if 
coerced  by  process  of  law.  The  stipulation 
could  neither  take  away  jurisdiction,  nor  be 
used  as  conclusively  giving  to  a  regular  law- 
suit the  character  of  an  arbitration.  The  evi- 
dence offered  would  have  brought  into  the 
proceedings  a  more  distinct  feature,  viewed  in 
connection  with  which,  the  plaintiff's  case 
must,  perhaps,  have  been  considered  an  en- 
tirely different  thing  fiom  what  he  had  pre- 
sented in  his  declaration — a  verdict  and  judg- 
ment ;  not  an  award;  not  an  account  stated.  I 
say  a  verdict  and  judgment.  The  case  might 
have  been  that,  if  anything.  But,  as  thus  pre- 
sented, the  proceedings  might  well  be  thought 
to  have  inured  neither,  as  an  award  nor  judg- 
ment; for  both  the  pretended  verdict  and  judg- 
ment were  in  amount  considerably  beyond  the 
jurisdiction  of  the  court  and,  therefore,  void. 
The  radical  error  of  the  court  below,  lay  in 
holding  that  the  stipulation  gave  a  hue  to  all 
the  subsequent  proceedings  so  fixed  that  it 
could  not  be  changed.  We  think  clearly.there- 
f  ore,  the  offer  to  prove  an  issue  joined  was  im- 
properly overruled.  And  even  independently 
*of  that,  the  case  seems  to  have  been  [*372 
proper  for  the  jury. 

The  judgment  must,  therefore,  be  reverstd;  a 
venire  de  novo  to  issue  from  the  court  below;  Hie 
costs  to  abide  the  event. 

Cited  in-1  Hill,  493  ;  2  Hill,  273 ;  1  Barb.,  592 ;  3 
Rob.,  191 ;  1  Hilt.,  470. 


ACKER  v.  CAMPBELL  ET  AL. 

Cash  Sate — Waiver  of  Precedent  Condition  of 
Payment  by  Delivery—  When  Vendor  may  Re- 
claim Goods — Replevin  in  the  Cepit. 

In  a  cash  sale  of  merchandise  in  the  City  of  N.  Y., 
a  vendor  is  not  deemed  to  have  waived  the  preced- 
ent condition  of  payment,  where  the  goods  are  de- 
livered on  the  last  two  days  of  a  week  (the  delivery 
on  the  second  day  beinfr  at  an  hour  too  late  to  send 
in  the  bill),  and  payment  is  called  for  on  the  follow- 
ing Monday,  when  the  purchaser  is  found  to  have 
absconded ;  the  vendor  in  such  case  may  reclaim  the 
goods  even  from  a  judgment  creditor  of  the  pur- 
chaser. 

Replevin  in  the  cepit  lies  against  a  judgment  cred- 
itor, or  the  sheriff  acting  by  his  authority,  in  levy- 
ing upon  such  property  by  virtue  of  an  execution 
against  the  purchaser. 

WEND.  23. 
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Citations-22  Wend.,  659 ;  7  Taunt.,  59;  1  Barn.  & 
C  514  :  4  Bing.,  476 ;  3  Bac.  tit.  Fraud,  294  : 1  Wend., 
109 : 19  Wend.,  431 ;  8  Cow.,  238 ;  14  Wend..  31 ;  5  Bac., 
tit.  Trespass,  E. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  replevin 
for  taking  and  detaining  28  barrels  of  flour, 
brought  by  Campbell,  Wade  &  Co.,  the  de- 
fendants in  error,  against  the  plaintiff  in  error. 
A  special  verdict  was  found  by  the  jury,  from 
which  it  appears  that  Campbell,  Wade  &  Co., 
transacting  business  in  N.  Y.  as  flour  mer- 
chants, on  Friday,  Feb.  2,  1838,  sold  to  one 
Hooker,  a  flour  dealer  in  the  same  city,  28  bar- 
rels of  flour;  the  sale  was  a  cash  sale;  a  part  of 
the  flour  was  delivered  to  Hooker  on  the  day 
of  the  sale,  and  the  residue  on  the  next  day, 
but  too  late  in  the  afternoon  to  send  in  the  bill. 
On  Monday,  Feb.  5,  previous  to  10  o'clock  A. 
M.,  Messrs.  Campbell,  Wade  &  Co.  sent  to 
Hooker's  store  for  payment,  when  it  wasfouud 
that  he  had  absconded.  On  the  same  day,  Ack- 
er, the  plaintiff  in  error,  as  sheriff  of  the  City 
of  N.  Y.,  levied  upon  the  property  in  question 
by  virtue  of  an  execution  in  favor  of  one  I. 
Rice.  The  judgment  under  which  the  execu- 
tion issued  was  entered  by  confession  Jan.  21, 
1838.  Rice  was  told  by  a  clerk  of  Campbell, 
Wade  &  Co.  in  the  evening  of  Feb.  3,  of  the 
373*]  sale  of  the  flour  to  Hooker,  *and  that 
he,  the  clerk,  was  going  on  Monday  morning 
to  get  the  money.  On  Monday,  Rice  delivered 
his  execution  to  the  sheriff,  who  at  about  10 
o'clock  A.  M.  made  the  levy,  for  the  doing  of 
which  this  action  was  brought.  Hooker  had 
been  in  business  on  his  own  account  about  six 
months  previous  to  absconding.  The  jury 
found  that  he  made  the  purchase  of  the  flour 
with  the  intent  not  to  pay  for  it,  but  acquitted 
Rice  of  all  participation  in  the  fraud.  The 
court  rendered  judgment  for  the  plaintiffs, and 
the  defendant  sued  out  a  writ  of  error. 

Mr.  Dudley  Marvin,  for  the  plaintiff  in 
error,  insisted:  1.  That  the  vendors  of  the  flour 
having  voluntarily  delivered  it  to  Hooker, 
without  any  fraudulent  means  on  his  part  to 
induce  the  delivery,  had  waived  their  right  to 
payment  as  a  condition  precedent,  and  the 
flour  became  the  absolute  property  of  Hooker, 
subject  to  be  levied  upon  by  his  judgment 
creditors.  2.  That  the  vendors  at  the  time  of 
the  levy  not  having  the  right  to  reduce  the 
property  to  possession,  were  not  entitled  to 
sustain  the  action  of  replevin;  and  at  all  events, 
could  not  sustain  it  in  the  cepit,  but  should 
have  brought  their  action  for  the  detention. 

Mr.  S.  Sherwood,  for  the  defendants  in 
error.  The  sale  of  the  flour  being  a  cash  sale, 
the  delivery  was  conditional,  and  the  non-pay 
ment  of  the  price  was  an  act  of  fraud  render- 
ing the  whole  contract  void,  and  the  vendors 
had  a  right  instantly  to  reclaim  the  property. 
The  judgment  creditor  in  whose  behalf  the 
sheriff  acted  had  no  greater  rights  than  Hook- 
er possessed. 

By  the  Court,  Nelson,  Oh.  J.  There  can  be 
no  doubt  but  that  a  gross  fraud  was  practiced 
upon  the  plaintiffs  below  in  the  purchase  of 
the  flour  ;  and  that,  upon  principles  well  set- 
tled and  repeatedly  applied  in  like  cases,  aris- 
ing out  of  the  usual  course  of  dealing  in  the 
city,  there  was,  in  judgment  of  law,  no  change 
of  property  or  possession  by  the  delivery  to 
WEND.  23. 


looker.     Russell  v.  Minor,  22  Wend.,  659;  7 
Taunt.,  59  ;  1  Barn.  &  C.,  514;  4  Bing.  476. 

*The  law  abhors  and  avoids  every  [*374 
sale  infected  with  fraud,  and  disables  the  guil- 
ty party  from  setting  up  the  contract,  or  de- 
riving any  advantage  from  the  fruits  of  it.  It 
vitiates  every  act,  however  fair  in  appearance, 
and  though  clothed  with  the  forms  of  law.  3 
Bac.,  tit.  Fraud,  294. 

It  was  insisted  on  the  argument  that  tres- 
mss  would  not  lie  and,  therefore,  replevin  in 
he  cepit  would  not.  Several  cases  were  re- 
!erred  to  and,  among  others,  Mar  shall  v.  Davis, 
[  Wend.,  109,  and  Nash  v.  Mother,  19  Id.,  431; 
but  the  principle  of  these  and  like  cases  does 
not  apply.  There  the  goods  were  delivered 
understandingly  to  the  defendant  by  one  who 
lad  the  possession  and  a  special  property  in 
them ;  and  the  law  would  not  regard  his 
jossession  wrongful  any  more  than  that  of 
,he  bailee.  Not  being  originally  tortious,  it 
could  become  so  only  by  a  wrongful  deten- 
tion. In  both  these  cases  it  is  conceded,  if 
he  property  had  been  taken  by  the  defend- 
ant without  the  consent  of  the  bailee,  tres- 
pass might  have  been  sustained.  Here,  in 
judgment  of  law,  the  goods  were  taken  with- 
out the  consent  of  the  plaintiffs;  for  that  can- 
not be  urged  if  obtained,  by  a  fraudulent  con- 
trivance. So  firmly  is  this  principle  rooted, 
that,  notwithstanding  the  manual  tradition  of 
property,  the  party  may  be  guilty  of  a  feloni- 
ous taking.  4  Bing.,  476  ;  8  Cow.,  238  ;  14 
Wend.,  31.  Wherever  an  injury  has  been  re- 
ceived from  an  act  which  was  in  the  first  in- 
stance unlawful,  trespass  lies,  there  being  in 
every  such  case  an  implied  force.  5  Bac.,  tit. 
Trespass,  A.  I  am  satisfied  the  remedy  would 
have  been  appropriate  against  Hooker,  and, 
for  this  purpose,  the  sheriff  stands  in  no  bet- 
ter condition.  Bac.,  tit.  Trespass,  E.  He  took 
the  property  of  a  third  person,  not  liable  to  the 
process. 

Judgment  affirmed.1 

Replevin  in  the  cepit—  When  will  lie.  Doubted— 
3  Hill,  349. 

Cited  in— 3  Hill,  354 ;  1  Keyes,  475 ;  3  Abb.  App. 
Dec.,  42 ;  16  Barb.,  485 :  35  Super..  558. 

Precedent  condition  of  payment— When  not  waived 
by  delivery.  Cited  in— 1  Denio,  573 ;  3  Sandf .  Ch.,  591. 

Delivery  procured  by  fraud — Does  not  pass  title. 
Cited  in— 5  Denio,  243 :  53  N.  Y.,  466 ;  2  Lans.,  87  ;  3 
Blatchf .,  348 ;  30  Cal.,  191. 

Conditional  delivery.    Distinguished— 2  Hilt.,  175. 

Cited  in— 1  Keyes,  328 ;  2  Abb.  App.  Dec.,  454  ;  23 
Ohio  St.,  320. 

1.— See  the  case  of  Furniss  v.  Hone,  8  Wend.,  247. 
et  seq.,  as  to  conditional  delivery,  and  the  opinions  of 
Senators  Allen  and  Tallmadge  as  to  the  time  within 
which  the  goods  may  be  reclaimed. 


*WHEATON  &  DOOLITTLE  [*375 

v. 
FELLOWS. 

Action  of  Debt  on  Judgment — Pleading — Jus- 
tice Court  of  Albany — Whether  a  Court  of 
Record. 

Nil  debet  cannot  be  pleaded  to  an  action  of  debt 
on  judgment  rendered  in  a  court  whose  records  im- 
port absolute  verity;  the  statute  allowing  that 
plea  applies  only  to  actions  upon  foreign  judg- 
ments, and  judgments  rendered  in  justices'  courts. 
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The  Justice  Court  of  the  City  of  Albany,  in  the 
exercise  of  its  Jurisdiction  between  party  and  party, 
is  not  a  court  of  record  ;  though  it  seems  for  some 
purposes  it  is  a  court  of  record. 

Citations— 2  R.  8.,  225,  sec.  1 ;  288,  sec.  243 ;  &52.  sec. 
10;  359,  sec.  3;  8  Johns..  82;  19  Johns.,  162;  20  Wend., 
MB :  Laws,  1821,  p.  38,  sees.  1, 3,  4-7. 13. 16 ;  1  Cow., 
212;  3  Bl.  Coin..  24;  Co.  Litt.,  117  b ;  260  a;  9  Johns.. 
287. 

DEMURRER  to  plea.  This  was  an  action  of 
debt  on  judgment  rendered  in  the  Justice 
Court  of  the  City  of  Albany.  The  plaintiffs  de- 
clared in  the  usual  form  of  declaring  on  judg- 
ments in  courts  of  record.  Plea  nil  debet.  De- 
murrer and  joinder. 

Mr.  A.  Taber,  for  plaintiffs. 
Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Bronson,  J.  The  statute  au- 
thorizing a  notice  of  special  matter  to  be  given 
with  the  plea  of  nil  debet  to  an  action  of  debt 
on  judgment,  2  R.  S.,  352,  sec.  10,  was  not  in- 
tended to  change  the  form  of  pleading.  It 
only  applies  to  actions  upon  foreign  judgments, 
and  judgments  rendered  by  justices  of  the 
peace,  where  the  plea  of  nil  debet  was  good  at 
the  common  law;  and  not  to  the  judgments  of 
those  courts  whose  records  import  absolute 
verity.  In  an  action  of  debt  on  a  judgment  of 
the  latter  description,  nul  tiel  record  is  the  prop- 
er plea,  the  nil  debet  is  bad  on  demurrer.though 
good  alter  verdict.  Bullis  v.  Oiddens,  8  Johns., 
82;  Andrews  v.  Montgomery,  19  Id.,  162.  This 
point  was  decided  in  White  v.  Converse,  20 
Wend.,  266,  in  debt  on  recognizance  of  bail ; 
and  has  been  several  times  decided  in  actions 
of  debt  on  judgment. 

This  brings  us  to  the  main  question.  If  this 
is  to  be  regarded  in  the  same  light  as  a  judg- 
ment rendered  by  a  justice  of  the  peace,  nil 
376*]debet\s  the  proper  plea.  But  if  it*should 
be  treated  like  a  judgment  of  this  court,  or  one 
of  the  county  courts,  the  plea  should  have 
been  nul  tiel  record. 

The  Justice  Court  of  the  City  of  Albany  was 
instituted  in  1821.  Stat.,  1821,  p.  36.  It  is  com- 
posed of  three  justices,  has  a  clerk  and  seal, 
and  is  declared  to  be  a  court  of  record.  Sees. 
1,  4,  13.  By  the  3d  section  it  was  enacted,  that 
the  court  should  have  "exclusive  jurisdiction 
in  the  said  city,  to  hear,  try  and  determine  all 
actions  which  are  now  cognizable  before  a 
single  justice  of  the  peace  in  the  said  city,  and 
shall,  in  all  respects,  proceed  in  like  manner, 
except  as  is  otherwise  provided  by  this  Act." 
The  principal  points  in  which  this  court  differs 
from  ordinary  courts  held  by  one  justice,  are, 
that  two  of  the  justices  must,  in  general,  be 
present — applications  for  process  must  be  made 
to,  and  the  process  be  issued  by,  the  clerk — 
and  the  clerk  keeps  the  docket  or  register  in 
which  the  process,  returns,  adjournments, 
judgments  and  other  proceedings  are  entered. 
Sees.  5-7.  Among  other  things,  the  clerk  is  to 
enter  "  the  substance  of  the  plaintiff's  charge 
or  demand,  and  of  the  defendant's  plea,"  sec. 
6,  and  the  forms  of  process  are  substantially 
the  same  as  before  other  justices  of  the  peace. 
Sec.  7.  The  judgments  of  the  courts  are  re- 
viewed on  appeal  and  by  certiorari,  in  the  same 
manner  as  other  justices'  judgments.  Sec.  15. 
It  is  evident,  I  think,  from  these  provisions, 
that  the  judgments  of  the  Justice  Court  of  the 
City  of  Albany  are  of  the  same  character,  and 
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that  they  have  no  other  force  or  effect  than 
judgments  rendered  by  a  justice  of  the  peace 
En  the  other  towns  and  cities  of  this  State.  In 
relation  to  suits  between  party  and  party,  the 
Legislature  intended  nothing  more  than  to  take 
away  the  civil  jurisdiction  which  had  before 
been  exercised  by  several  justices  in  the  City 
of  Albany,  individually  and  to  vest  that  ju- 
risdiction exclusively  in  this  new  court,  to  be 
exercised  in  the  same  cases,  and  in  the  same 
manner,  substantially,  as  it  had  been  exercised 
before.  A  clerk  was  a  part  of  the  necessary 
machinery  of  the  new  court,  according  to  the 
plan  upon  which  its  ordinary  powers  were  to 
be  exerted.  But  the. provision  for  a  seal,  and 
that  this  should  be  a  court  of  record,  were 
probably  made  in  reference  to  the  laws  of  the 
U.  S.  for  the  naturalization  *of  aliens,  [*377 
and  may,  possibly,  have  pointed  to  other  things 
which  can  only  be  done  by  a  court  of  record 
having  a  clerk  and  a  seal. 

I  can  perceive  no  solid  objection  to  consider- 
ing the  court  as  possessed  or  a  twofold  charac- 
ter. It  is  a  court  of  record,  when  acting  in  re- 
lation to  matters  which  can  only  be  transacted 
in  a  court  of  that  description.  But  in  the  exer- 
cise of  its  jurisdiction  between  party  and  par- 
ty, it  is  not  a  court  of  record.  Like  other  jus- 
tices' courts,  it  possesses  many  of  the  powers 
of  a  court  of  record,  2  R.  S.,  225,  sec.  1,  but  is 
not,  in  a  strict  legal  sense,  entitled  to  that  char- 
acter. Scott  v.  Bushman,  1  Cow.,  212. 

But  if  this  is  a  court  of  record  for  all  pur- 
poses, yet  its  judgments  between  party  and  par- 
ty are  not  enrolled.  They  are,  with  the  other 
proceedings,  entered  in  a  book  kept  for  that 
purpose,  see.  6,  in  the  same  way  that  other  jus- 
tices are  required  to  enter  their  judgments  and 
proceedings.  2  R.  S.,  268,  sec.  243.  These  en- 
tries do  not  constitute  what,  in  legal  language, 
is  called  a  record,  and  the  plea  of  nul  tiel  record 
cannot  be  appropriate. 

"A  court  of  record,"  says  Blackstone,  "is 
that  where  the  acts  and  judicial  proceedings 
are  enrolled  in  parchment  [paper  has  since  been 
substituted]  for  a  perpetual  memorial  and  tes- 
timony; which  rolls  are  called  the  records  of 
the  court,  and  are  of  such  high  and  superemi- 
nent  authority,  that  their  truth  is  not  to  be 
called  in  question.  If  the  existence  of  a  record 
be  denied,  it  shall  be  tried  by  nothing  but  it- 
self ;  that  is,  upon  bare  inspection  whether 
there  be  any  such  record  or  no;  else  there  would 
be  no  end  of  disputes.  3  Bl.  Com.,  24.  And  to 
the  same  effect  is  Co.  Litt.,  260  a;  Id.  117  b. 
An  order  entered  in  the  minutes  of  such  a 
court,  is  not  a  record  until  it  has  been  enrolled. 
Croswell  v.  Byrnes,  9  Johns. ,  287.  These  rolls 
or  records  contain  a  history  of  the  proceedings 
in  the  cause  to  which  they  relate.  They  give 
the  name  of  the  court  in  which  the  judgment 
was  rendered,  the  time  and  place  when  and 
where  it  was  held,  the  process,  pleadings,  con- 
tinuances, verdict  and  judgment  of  the  court. 
They  'are  authenticated  by  the  signature  of 
some  public  officer,  and  kept  as  a  perpetual 
memorial  *of  the  transaction.  When  [*378 
issue  is  joined  upon  the  existence  of  such  a 
record,  it  is  tried  and  decided  by  the  record  it- 
self. There  can  be  no  such  record  of  the  judg- 
ment upon  which  this  action  has  been  brought. 
Let  us  suppose  that  the  defendant  had  pleaded 
nul  tiel  record,  upon  which  there  was  to  be  a 
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trial  by  inspection.  A  book  would  be  present- 
ed, in  some  part  of  which  there  might,  or 
might  not  be,  a  memorandum  that  it  was  a 
book  kept  by  the  clerk  of  the  Justice  Court  of 
the  City  of  Albany.  On  one  of  its  pages  would 
be  found  an  entry,  which,  after  giving  the 
names  of  the  parties,  would  probably  run  thus: 
"Summons  issued  (giving  the  date  and  return) 
—  parties  appeared  —  plaintiffs  declared  on 
note  or  book  account — plea,  general  issue — ad- 
journed (to  such  a  day) — venire  issued — parties 
appeared — jury  sworn — A.  B.  sworn  as  a  wit- 
ness—verdict for  plaintiffs,  $50. — Judgment 
for  plaintiffs — damages  and  costs  $51.24." 
These  or  the  like  memoranda  do  not  constitute 
what,  in  legal  language,  is  called  a  record,  and 
defendant  would  be  entitled  to  j  udgment  on  the 
his  plea  of  nul  tiel  record.  The  book  would  not 
even  prove  the  judgment.  It  would  be  neces- 
sary to  call  the  clerk  or  one  of  the  justices  to 
help  out  the  case. 

If  in  the  exercise  of  its  jurisdiction  between 
party  and  party,  this  is  to  be  regarded  as  a 
court  of  record,  it  would  seem  to  follow  that  a 
writ  of  error  will  lie  upon  its  judgments,  al- 
though the  Act  provides  for  a  review  by  ap- 
peal and  c&rtiorari ;  and  further,  the  judgment 
might  be  a  lien  on  real  estate,  2  R.  8.,  859,  sec. 
8,  which  could  not  have  been  contemplated  by 
the  Legislature. 

But  whether  a  court  of  record  for  all  pur- 
poses or  not,  I  think  the  defendant  has  pleaded 
in  the  proper  form,  and  that  if  be  had  pleaded 
nul  tiel  record,  it  would  have  been  bad  on  de- 
murrer. 

Judgment  for  defendant. 

Explained— 3  Sandf.,  303. 

Cited  in— 5  Hill,  329 ;  6  Hill,  591 ;  36  N.  Y..  411 ;  2 
Trans.  App.,106 ;  29  How.  Pr.,  295 ;  19  Abb.  Pr.,239 :  8 
Abb.  N.  8.,  290 ;  3  Daly,107 ;  1  Bradf .,  4 ;  3  Leg.  Obs.,12. 
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Negotiable  Paper — Holder  of  Check  may  Recover 
against  Indorser,  on  Promise  after  Maturity, 
without  Direct  Proof  of  Demand  and  Notice 
— Presumptive  Notice  of  Demand  and  Notice 
—  Laches  of  Holder —  New  Promise —  When  It 
Must  be  Shown  to  Have  Been  Made  with  Full 
Knowledge  of  Laches  —  Cases  Overruled  — 
Pleading  and  Practice—  Commencement  of  Suit. 

The  holder  of  an  indorsed  bank  check  is  entitled  to 
recover  against  the  indorser,  on  a  promise  to  pay, 
made  after  maturity,  without  direct  proof  of  de- 
mand and  notice ;  and  the  admission  of  the  indorser 
that  he  knows  that  the  check  has  been  dishonored, 
that  he  has  received  part  of  the  money  for  which  it 
was  given,  and  his  promise  to  take  up  and  pay  the 
check,  is  presumptive  evidence  of  demand  and  no- 
tice, proper  and  fit  to  be  submitted  to  a  jury. 

Where  the  holder  of  negotiable  paper  has  been 
guilty  of  laches,  and  that  fact  appears  on  the  trial, 
in  an  action  against  an  indorser  or  drawer,  the  hold- 
er cannot  recover  on  a  subsequent  promise,  without 
showing  that  the  promise  was  made  with  full  knowl- 
edge of  the  laches :  but  where  the  fact  of  laches  does 
not  appear.a  promise  by  an  indorser  or  drawer  after 
maturity  to  pay  the  note  or  bill,  is  presumptive 
proof  of  demand  and  notice.  Judge  Bronson  con- 
curs that  a  promise  is  prima  facie  evidence  of  no- 
tice, but  doubts  whether  it  be  evidence  of  demand. 

The  cases  of  Trimble  v.  Thorne,  16  Johns.,  152,and 
Jones  v.  Savage,  6  Wend.,  658,  overruled. 

A  judgment  will  not  be  reversed,  although  from 
the  record  it  appear  that  the  day  laid  in  the  declara- 
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tion  is  subsequent  to  the  commencement  of  the 
suit,  if  the  day  be  not  material,  as  where  the  plaint- 
iff declares  on  the  money  counts  in  asmimpslt.  It  is 
otherwise,  however,  where  the  day  is  material,  as  in 
setting  forth  the  date  of  a  note  or  the  like ;  but  even 
in  such  cases  judgment  will  be  suspended  to  give 
the  party  an  opportunity,  to  apply  Ifor  leave  to 
amend  on  payment  of  costs. 

Citations— Trin.  3  Geo.  II.,  1730 ;  7  East,  231,  236,  n.; 
Bayl.  Bills,  496,  Am.  ed.,  1836 ;  Selw.,  N.  P.,  4th  ed., 
323:  Chit.  Bills,  Am.  ed.,  1839,  pp.  489, 533,  535,  n.  w,  a,- 
Selw.,  Am.  ed.,  1839,  p.  56;  6  East,  16,  n.;  2  T.  R.,713; 
2  Carr.  &  P.,  569 ;  5  Id.,  406,  437  ;  21  Am.  Jur.,  276  :  5 
Johns.,  248,  375;  11  Wend.,  53.  629,  633,  634 ;  Bull.  JV. 
P.,  5th  Lond.  ed.,  276 ;  Esp.  Dig.,  58  ;  1  Id.,  Gould's, 
ed.,  1811 ;  2  Camp.,  105,  106,  188,  332,  474  ;  12  East,  38  ; 
15  East,  274,  275  ;  13  East,  417  ;  4  Taunt.,  93 ;  4  Carr.  <fc 
P.,  466 ;  2  Stark.  Ev..  Am.  ed.,  p.  166,  n.  9 :  10  Wend., 
504;  8  Johns..  384;  12  Johns,  424  ;  1  Cow.,  397.  406  ;  11 
Johns.,  180;  7  Pet.,  287;  12  Pet.,  497,  505;  12  Wh.r 
183, 187, 188 ;  8  Mart.  (La.),  147  ;  11  La.  (Curry).  14  ;  2 
Mas.,  241,  242 ;  13  La.,  368,  419,  421 ;  4  Ball.,  109 :  Z 
Conn.,  478.480.481 ;  2  N.  H..  340  ;  1  Aik.,39,  42  ;  4  Harr. 
&  J.,  531;  4  Dana,  100,  103,104;  2  Murph.,  429:  12 
Mass.,  52  ;  17  Pick.,  332-335 ;  1  Bay,  291 ;  4  Hand.,  164, 
185, 171,  172;  7  Porter,  175,  183,  184-186:  Sin.  L.  Cas. 
Com.  L.,  149,  n.  m.:  3  Cow.,  252,  262;  5  Pick.,  436;  3 
Barn.  &  Ald.,619,624,  625  ;  8  Barn.  &  C.,387  ;  16  Johns.. 
152, 153,  n.  a :  6  Wend.,  658  3  Johns.,  42,  68 :  7  Conn., 
523  ;  12  Wend.,  110,  118,  119  ;  3  Mart.  (La.)  N.  S.,  318  ; 

2  East,  469  ;  2  Str.,  1246  ;  1  Taunt.,  12  ;  Peake,  N.  P., 

202  ;  3  Smith,  225 ;  6  Esp.,  43 ;  4  Camp.,  52 ;  1  Stark., 
217  :  3  Camp..  463;  6  Moore,  319  ;  2  Dowl.  &  R.,  334  ; 
1  Barn.  &  C.,  193,;  3  Carr.  &  P.,  336  ;  4  Bing.  N.  C.,229: 

3  Tyrn.,  923  ;  1  Cromp.  &  M.,  725  ;  1  Jur.,  259  ;  3  Bibb, 
102,  104 ;  5  Burr.,  2670  ;  1  T.  R.,  712  :  1  Bos.  &  P.,  326  ; 
3  N.  H.,  346 ;  3  Nev.  &  Man.,  351 ;  6  Munf .,  487 :  2  Litt., 

203  :  8  Pick.,  1 ;  2  Nott  &  M'C.,  479 ;  3  East,  193,  201 ;  1 
Phil.  Ev.,  Am.  ed.,  1839,  p.  219,  n.  417  :  8th  Lond.  ed. 
of  Phil.  &  Amos,  439;  Stark.  Ev.,  Am.  ed.,  1837,  p, 
441 ;  1  Stark.  Ev.,  Am.  ed.,  1828,  p.  514,  sec.  80 ;  3 
Stark.,  515;  Cow.  &  H.'s  Phil.  Ev.,  n.  325,  p.  423,  and 
n.  417,  p.  544 :  Laws,  1837,  p.  72 :  14  Wend.,  248  ;  10 
Johns.,  119  ;  7  T.  R.,474 ;  2  K.  S.,  344,  sec.  7,  sub.  14, 
sec.  8,2d  ed.;  Carth.,113  ;  1  Doug.,61 ;  3  Bing.,N.C.,81. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  assumpsit 
brought  by  Dowd  against  Tebbetts  and  Pearce 
on  a  bank  check  dated  Mar.  28,  1837,  drawn 
by  Pearce  on  the  Bank  of  America,  payable  to 
the  order  of  Tebbetts.  and  indorsed  by  the  lat- 
ter. The  plaintiff  declared  against  the  defend- 
ants jointly  on  the  money  counts,  and  sub- 
joined to  the  declaration  a  copy  of  the  check. 
Tebbetts  alone  appeared  and  pleaded  non  as 
sumpsit.  On  the  trial  it  was  proved  that  Pearce 
had  not  any  funds  in  the  Bank  of  America 
during  the  year  1837.  A  witness  for  the  plaint- 
iff testified  that  a  few  days  after  the  check  be- 
came clue,  he  told  Tebbetts  that  the  check  had 
lain  over  and  that  he  ought  to  take  it  up.  That 
Tebbetts  answered  that  he  knew  that  the  check 
had  been  dishonored  and  had  lain  over,  and 
*said  that  he  would  arrange  it  in  a  [*38O 
few  days  ;  that  he  had  received  part  of  the 
money  for  which  the  check  was  given,  and 
that  he  must  and  would  see  the  check  taken 
up,  and  promised  to  take  up  and  pay  it.  Upon 
this  evidence  the  plaintiff  rested.  The  counsel 
for  the  defendant  (Tebbetts)  moved  for  a  non- 
suit on  the  grounds  :  1.  That  there  was  no 
proof  of  demand  and  notice;  2.  That  the  prom- 
ise being  to  pay  the  debt  of  another,  was  void 
by  the  Statute  of  Frauds;  and  3.  That  there 
was  no  proof  that  the  promise  was  made  with 
knowledge  that  the  check  had  not  been  de- 
manded, and  that  notice  had  not  been  given. 
The  motion  for  a  nonsuit  was  denied  and  an 
exception  taken.  The  judge  instructed  the 
jury  that  upon  the  evidence  given,  the  plaintiff 
was  entitled  to  recover;  to  which  direction 
there  was  no  exception.  The  jury  found  for 
the  plaintiff,  judgment  was  entered,  and  the 
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defendant,  Tebbetts,  sued  out  a  writ  of  error. 
The  plaeita  of  the  record  was  of  the  first  Mon- 
day of  Aug.,  1838,  and  the  indebtedness  in  the 
declaration  was  laid  Aug.  1,  1887. 

Mr.  W.  Whiting,  for  the  plaintiff  in  error, 
insisted  that  to  charge  an  indorser,  there  must 
be  a  demand  and  notice  of  dishonor.  10  Wend. , 
804.  Demand  and  notice  may  be  waived,  but 
a  waiver  of  one  is  not  a  waiver  of  the  other. 
11  Wend.,  629.  If  an  indorser  promise  to  pay 
with  full  knowledge  of  laches,  he  is  liable;  but 
otherwise  not.  Trimble  v.  Thorne,  16  Johns., 
152  ;  Sicev.  Cunningham,  1  Cow.,  397  ;  Jones 
v.  Samge,  6  Wend.,  658  ;  Otis  v.  Husxey,  8  N. 
H.,  846.  The  judge  also  erred  in  directing  the 
jury  to  find  for  the  plaintiff  ;  he  should  have 
submitted  the  question  to  them  to  determine 
whether  the  defendant  had  knowledge  of  the 
laches  at  the  time  of  the  promise.  There  is  also 
a  variance  apparent  on  the  face  of  the  record; 
the  plaeita  is  of  August  Term,  1833,  and  the 
indebtedness  is  laid  as  of  Aug.  1,  1837. 

Mr.  A.  S.  Garr.  for  the  defendant  in  error. 
The  acknowledgment  of  Tibbettsthat  he  knew 
that  the  check  was  dishonored  and  his  promise 
381*]  to  pay,  are  presumptive  evidence  *of 
demand  and  notice.  Bayl.  Bills.,  320,  375  ;  1 
Leigh,  N.  P.,  449,  n.  i  ;  3  Nev.  &Mann.,  351. 
The  promise  was  binding,  even  if  made  under 
a  misapprehension  of  the  law  applicable  to 
such  cases.  Byles,  Bills,  171.  There  was  here 
no  misapprehension  of  the  facts  ;  the  defend- 
ant acknowledged  that  he  knew  that  the  check 
had  been  dishonored,  and  he  certainly  knew 
whether  he  had  or  had  not  received  notice  of 
the  demand  and  refusal  to  pay. 

After  advisement,  the  following  opinions 
were  delivered : 

By  Cowen,  J.  The  question  is,  whether 
an  explicit  promise  by  a  drawer  or  indorser  of 
a  bill  or  note  will,  of  itself,  dispense  with  the 
usual  direct  proof  of  regular  demand  and  no- 
tice. That  it  will,  has  been  the  settled  and  un- 
disputed law,  as  understood  and  acted  upon  at 
Westminster  Hall  for  more  than  a  century. 
The  rule  was  laid  down  by  Raymond,  Ch.  J., 
in  Haddock  v.  Bury.  Trip.  3  Geo.  II.,  A.  D. 
1730,  as  follows:  "If  the  indorsee  has  neglect- 
ed to  demand  of  the  drawer  in  a  convenient 
time,  a  subsequent  promise  to  pay  by  the  in- 
dorser  will  cure  this  laches."  M.  S.  Burnet,  J., 
7  East,  286,  n.  Demand  of  the  drawer  is  spok- 
en of,  because  at  that  time  it  seems  to  have 
been  held  necessary  to  call  on  him  before  the 
indorser  could  be  charged,  which  is  not  the 
law  now.  Bayl.  Bills,  496,  Am.  ed.,  1836.  The 
case  is  cited  by  Chitty  from  Selw.  N.  P.,  4th 
ed.,  323,  thus:  "If  an  indorsee  has  neglected 
to  demand  of  the  maker  of  the  note  in  due 
time,  a  subsequent  promise  to  pay  by  the  in- 
dorser will  cure  this  laches."  Chit.  Bills,  Am. 
ed..  1839,  p.  533.  n.  w.  In  the  last  American 
edition  of  Selwyn,  ed.  of  1839,  p.  56,  this  au- 
thority is  set  down,  among  several  others,  to 
prove  that  "In  cases  where,  though  a  debt  or 
duty  remains  uncanceled,  yet  the  liability  to 
be  sued  is  suspended,  either  by  the  interven- 
tion of  a  rule  of  law  or  the  provisions  of  a 
statute,  a  subsequent  express  promise  will  re- 
move the  suspension  and  restore  the  liability 
so  as  to  give  a  right  of  action:  for  it  is  in  the 
power  of  any  party  to  waive  an  advantage 
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which  the  law  has  given  him."  He  adds  the 
cases  of  Hopes  v.  Alder,  6  East.  16,  n.;  Rogers 
*v.  Stephens,  2  T.  R.,  718,  and  Lundie  [*889 
v.  Robertson,  7  East.  281.  Hopes  v.  Alder.  A. 
D.  1800,  seems  to  stand  distinctly  on  that 
ground.  The  counsel  for  the  plaintiff  said  there 
was  an  equitable  consideration  for  the  prom- 
ise; Gibbs,  contra,  admitted  the  promise  to  be 
decisive  against  him;  and  Ld.  Kenyon  repeat- 
ed the  remark.  Vide,  Fletcher  v.  Vroggatt,  2 
Carr.  &  P.,  569;  Standage  v.  Creighfon,  5  Id., 
406.  In  short,  the  force  of  the  promise  stands 
on  what  isoften  called  in  the  books,  by  alati- 
tudinary  mode  of  expression,  the  considera- 
tion of  moral  obligation;  a  phrase  which  can 
never  be  judicially  understood  in  its  broad  eth- 
ical sense,  as  it  sometimes  has  been,  without 
subverting  the  legal  notion  of  a  consideration. 
It  means  no  more  than  a  legal  liability  sus- 
pended or  barred  in  some  technical  way  short 
of  a  substantial  satisfaction.  This  appears  by 
the  head  of  Selw.  2f.  P.,  just  cited;  but  is 
more  fully  shown  in 21  Am.  Jurist,  276,  by  the 
cases  there  cited.  So  far  as  it  respects  the  ob- 
ligation of  a  drawer  or  indorser,  it  seems  to  be 
completely  identified  with  the  general  doctrine 
of  waiver  of  liability,  being  a  subdivision  of 
that  head,  viz. :  one  mode  of  waiver  among  oth- 
ers.which.as  we  shall' see, may  be  by  any  other 
act  as  well  as  a  promise; e.  g.,\n  Duryee  v.  Den- 
nison,  5  Johns  ,  248,  where  the  defendant,  on 
being  informed  of  laches,  expressly  agreed  to 
consider  the  demand  and  notice  as  made  in 
time.  Vide,&]so,  Backus  v.  Shipherd.  11  Wend., 
629,  633.  Accordingly,  in  Chit.  Bills,  535  a, 
Am.  ed.,  1839,  the  proposition  is  laid  down 
thus:  "As  an  objection  made  by  a  drawer  or 
indorser  to  pay  the  bill,  on  the  ground  of  the 
want  of  notice,  is  slricti juris,  and  frequently 
does  not  meet  the  justice  of  the  case,  it  is  to  be 
inferred  from  the  same  cases  [those  he  had 
cited  as  repudiating  all  defense  founded  on  ig- 
norance of  law],  and  it  is,  indeed,  now  clearly 
established,  that  even  a  mere  promise  to  pay, 
made  after  notice  of  the  facts  and  laches  of  the 
holder,  would  be  binding  though  the  party 
misapprehended  the  law."  He  cites  a  MS. 
case,  Cooper  v.  Wall,  Guildhall,  K.  B.(  1820, 
before  Abbott,  Ch.  J.  I  shall,  therefore,  here- 
after consider  this  particular  branch  of  the  in- 
quiry as  in  no  way  distinct  from  the  general 
doctrine  of  waiver. 

*For  the  reasons  given,  I  shall  con  [*383 
sider  the  case  below  under  two  general  heads. 

First,  Waiver.  Second,  Presumptive  Evi- 
dence. The  meaning  of  which  words  I  shall 
explain  more  fully  in  the  sequel. 

First,  as  to  waiver.  As  we  have  already,  in 
part  seen,  a  principle  which  found  its  way  into 
the  English  cases  at  a  very  early  period  is. that 
a  promise  to  pay,  or  anything  equivalent  to 
that,  after  the  person  who  would  otherwise  be 
entitled  to  insist  on  want  of  demand  or  notice 
was  aware  of  the  laches,  amounted  to  a  waiver 
of  the  consequence  of  the  laches,  and  admitted 
the  right  of  action.  Such  was  the  case  of  An- 
son  v.  Bailey,  A.  D.  1748,  reported  in  Bull.  N. 
P.,  5th  Lond.  ed.,  376.  There  the  indorser,  in 
the  country,  writing  to  the  indorsee  of  the 
note  in  town,  who  had  apprised  him  of  the 
maker's  neglect  to  pay  it,  said:  "When  I  come 
to  town  I  will  set  that  matter  to  rights."  So 
where,  after  laches  by  delaying  notice,  the 
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party  entitled  to  it  promised  to  pay:  Wilmot, 
J.,  said:  "By  his  conduct  he  has  waived  the 
neglect  and  acquitted  the  plaintiff."  Whitaker 
v  Morris,  Esp.  Dig.,58,A.  D.  1756;  1  Id.,  137, 
Gould's  ed.,  1811;  8.  G.  Chit.  Bills,  Am.  ed., 
1839,  p.  533,  n.  w.  In  Stevens  v.  Lynch,  tried 
before  Ld.  Ellenborough,  Ch.  J.,  2  Camp., 
332,  A.  D.  1809,  and  afterwards  considered  at 
the  bar,  12  East,  38,  the  holder  had  twice  giv- 
en time  to  the  acceptor,  thus  completely  dis- 
charging the  indorser;  but  the  latter  promising 
to  pay  with  full  knowledge  of  the  laches,  was 
held  liable.  All  the  cases  on  this  point  are 
uniform  as  to  the  principle.  Hopley  v.Dufresne, 
15  East,  275;  Rogers  v.  Stephens,  2  T.  R.,  713; 
Porter  v.  Rayworlh,  13  East,  417;  Borradailev. 
Low,  4  Taunt.,  93;  Leafv.  Oibbs,  4  Carr.  &  P., 
466;  Wagstaffv.  Boardman,  K.  B.,  Hill,  1827, 
2  Stark.  Ev..  Am.  ed.,  p.  166,  n.  9,  and  this  re- 
mark applies  both  to  the  English  and  Ameri- 
can cases;  Duryee  v.  Dennison,  5  Johns.,  248; 
Leonard  v.  Gary,  10  Wend.,  504;  Grain  v.  Col- 
wett,  8  Johns.,  384;  Griffin  v.  Ooff,  12  Johns., 
424;  Sice  v.  Cunningham,  1  Cow.,  397,  406; 
Miller  v.  Hackley,  5  Johns.,  375;  Agan  v. 
M'Manus,  11  Johns.,  180;  Backus  v.  Shipherd, 
384*]  *11  Wend.,  629,  633,  634;  Bk.  v.  Ma- 
gruder,  7  Pet.,  287;  Reynolds  v.  Douglass,  12 
Pet.,  497,  505;  Thorntons  Wynn,  12  Wh.,183. 
187;  Hennen  v.  Desbois,  8  Mart.  (La.),  147;  Tick- 
nor  v.  Roberts,  11  La.,  by  Curry,  14;  Martin  v. 
Wimlow,  2  Mas.,  241;  Bk.  v.  Ellis,  13  La.,  368; 
Donaldson  v.  Means,  4  Dall.,  109;  Norton  v. 
Lewis,  2  Conn.,  478;  Ladd  v.  Kenney,  2  N.  H., 
340;  Noah  v.  Harrington,  1  Aik.,  39;  Beck  v. 
Thompson,  4  Harr.  &  J.,  531;  Gardiner  v. 
Jones,  2Mnrph.,429,Higginsv.  Morrison' sExr., 
4  Dana,  100,  103;  Hopkins  v.  Liswell,  12  Mass., 
52;  Creamer  v.  Perry,  17  Pick.,  332-335,  Shaw, 
Ch.  J. ;  Fotheringham  v.  Exrs.  of  Price,  1  Bay, 
291;  Pate  v.  M'Clure,  4  Rand.,  165;  Kennon  v. 
M'Rea,  7  Porter,  175:  Williams  v.  Robinson,  13 
La.,  419. 

The  cases  differ  only  in  the  mode  of  work- 
ing and  applying  the  principle;  and  this  dif- 
ference exhibits  itelf  in  two  ways:  1.  As  to  the 
pleadings  and  evidence.  In  respect  to  these, 
the  decided  balance,  though  certainly  not  the 
uniform  course  of  authority,  seems  to  be,  that 
where  there  is  a  waiver,  you  may,  in  declaring, 
aver  presentment,  acceptance,  or  refusal  to  ac- 
cept or  pay  protest  when  necessary,  and  notice, 
precisely  as  if  these  steps  had  been  literally 
taken.  Then  proving  part  payment,  or  a  prom- 
ise, or  other  equivalent  act  of  waiver,  either 
bafore  or  after  suit  brought,  with  knowledge 
of  the  laches,  will  satisfy  all  or  any  of  these 
averments.  Smith  Commercial  Law.  149,  n.  m; 
Williams  v.  Matthews,  3  Cow.,  252,  262;  Nor- 
ton v.  Lewis,  2  Conn.,  478,  480,  481:  Bk.  v.  Rich- 
ardson, 5 Pick.,  436;  Kennon  v.  McRea,  7  Por- 
ter, 175,  185,  186.  In  Cory  v.  Scott,  SB.  &  Aid., 
619,  624,  625,  Bayley  and  Holroyd,  JJ.,  dif- 
fered on  the  question  ;  and  Abbott,  Ch.  J., 
seems  to  have  assumed  that -no  excuse  for  not 
giving  notice,  was  ad  idem  with  actual  notice. 
Firth  v.  Thrush,  8  Barn.  &  C.,  387,  counte- 
nances the  same  idea.  That  the  act  of  waiver 
is  equally  available,  whether  done  before  or 
after  suit  brought,  was  held  in  Hopley  v.  Du- 
.  frense,  15  East,  275,  and  Kennon  v.  McRea,  7 
Porter,  175,  185.  This  seems  to  involve  the 
38 5*] proposition  that  you  may  aver  *notice, 
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etc. ,  and  satisfy  it  by  proving  waiver.  In  Firth 
v.  Thrush,  Littledale,  J.,  said,  you  are  to  aver 
the  legal  effect;  and  what  dispenses  with  no- 
tice, satisfies  that  averment.  2.  The  more  dif- 
ficult question  under  this  head  relates  to  the 
kind  and  degree  of  evidence  necessary  to  fix 
the  defendant  with  knowledge  of  laches.  On 
this,  the  cases  are  of  three  classes;  viz. :  (1) 
Those  which  require  the  clearest,  not  to  say 
even  direct  evidence  of  knowledge.  Such  is 
one  of  our  own  cases;  Trimble  v.  Thorne,  16 
Johns.,  152;  and  to  the  same  effect  is  a  dic- 
tum of  Savage,  Ch.  J.,  in  Jones  v.  Savage,  6 
Wend.,  658;  and  one  in  La.,  Tickner  v.  Roberts, 
11  La.,  14.  But  (2)  The  case  of  Kennon  v. 
McRea,  7  Porter,  175,  183,  184,  expressly  con- 
tradicts Trimble  v.  Thorne,  and  the  dictum  in 
Jones  v.  Savage,  and  goes  to  the  opposite  ex- 
treme. At  the  latter  pages,  Collier,  Ch  J.,  in 
a  most  learned  opinion,  after  admitting  that 
ignorance  of  the  facts  will  nullify  the  promise 
or  acknowledgment,  lays  down  the  rule  thus: 
"But  a  promise  or  acknowledgment  will  en- 
tirely dispense  with  proof  of  presentment  and 
notice;  and  will  throw  on  the  defendant  the 
double  burden  of  proving  laches,  and  that  he 
was  ignorant  of  it."  One  of  the  cases  which  he 
cites  comes  fully  up  to  this  position;  Nash  v. 
Harrington,  1  Aik.,  39,  42.  In  another  case, 
Stevsns  v.  Lynch,  12  East,  38,  there  was  clear 
affirmative  proof  of  knowledge.  That  also  ap- 
pears by  the  Nisi  Prius  report  of  S.  C.,  2 
Camp.,  332.  The  other,  Taylor  v.  Jones,  2  Id., 
105,  belongs  entirely  to  another  category, 
which,  from  the  promise,  etc.,  infers  that  the 
indorser  was  in  fact  regularly  charged;  denies 
any  laches  and,  of  course,  denies  knowledge 
of  laches.  The  case  will  presently  be  consid- 
ered under  that  head,  where  it  makes  a  very 
important  item.  (3)  Chancellor  Kent  takes  the 
middle  ground,  saying:  "The  weight  of  au- 
thority is,  that  this  knowledge  may  be  in 
ferred,  as  a  fact,  from  the  promise  under  the 
attending  circumstances,  without  requiring 
clear  and  affirmative  proof  of  knowledge."  He 
cites  Lundie  v.  Robertsdh,  7  East,  231,  which 
goes  mainly  to  the  same  point  as  Taylor  v. 
Jones,  and  will,  therefore,  be  considered  in  con- 
nection with  that.  Pierson  v.  Hooker,  3  Johns., 
*68,  which  he  also  cites,  belongs  partly  [*386 
to  the  same  class,  but  goes  likewise  to  the  gen- 
eral principle  that  a  promise  with  knowledge 
will  bind  ;  not  particularly  to  the  amount  or 
kind  of  proof.  Hopkins  v.  Liswell,  12  Mass.,  52, 
goes  strongly  to  support  the  position  of  the 
writer.  Breed  v.  Hillhouse,  7  Conn.,  523,  tends 
also  to  that;  but  belongs  more  directly  to  the 
same  class  with  Taylor  v.  Jones.  The  learned 
writer  considers  Trimball  v.  Thorne  as  over- 
come by  the  weight  of  opposing  authority.  So 
far  as  it  may  be  considered  to  require  direct 
evidence  of  knowledge,  it  is  moreover  opposed 
by  the  language  of  Mr.  J.  Nelson,  in  Keeler  v. 
Bartine,  12  Wend.,  110,  118,  119;  indeed,  I 
think  by  the  case  itself,  as  I  shall  hereafter 
notice  more  particularly  in  another  place.  In 
the  language  of  my  quotation  from  Kent's 
Commentaries,  the  jury  were  allowed,  in  that 
case,  to  infer  knowledge  from  the  promise,  un- 
der the  attending  circumstances.  Numerous 
other  cases  go  directly  to  this  point.  Hopley  v. 
Dufresne,  15  East,  275;  Debuys  v.  Mollere,  3 
Mart.  (La.),  N.  S.,  318;  Bk.  v.  Ellis,  13  La.,  368. 
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Bk.  v.  Magrvder,  7  Pet.,  287;  Martin  v.  Wins- 
lov>,  2  Mas.,  241,  242,  charge  of  Story,  «/.; 
Ladd  v.  Kenney,  2  N.  H.,  840  ;  Gardiner  v. 
«A>n<w.  2  Murph.,  429;  .Pfcte  v.  M'Clure,  4  Rand.. 
164;  HWtaro*  v.  Robinson,  18  La.,  419,  421, 
expressly  adopts  the  rule  laid  down  in  Kent, 
Com.  Some  of  these  cases  come  nearly,  if  not 
quite,  to  the  strong  position  of  Ch.  J.  Collier, 
already  noticed. 

It  is  proper  to  say,  what  has  already  been 
alluded  to  incidentally,  in  respect  to  a  notion 
formerly  advanced  by  some  of  the  cases,  that 
the  defendant  sought  to  be  charged  by  admis- 
sion or  promise,  must  not  only  know  the  fact 
of  laches,  but  the  legal  consequence.  This  no- 
tion has  long  since  been  exploded.  BiUrie  v. 
Lumley,  2  East,  469;  Patev.  M'Clure,  4  Rand., 
171;  Stevens  v.  Lynch,  12  East,  88;  Chit.  Bills. 
535  a.  Am.  ed.,  1839,  and  cases  cited;  Kennon 
v.  M'Rta,  7  Porter,  184. 

So  much  1  have  thought  it  necessary  to  say 
under  a  head  which  assumes  that  Tebbetts,  the 
387*]  defendant  below,  had  *been  in  fact  dis- 
charged by  the  plaintiff's  laches.  Admitting 
this  fact  to  have  appeared,  I  am  of  opinion, 
notwithstanding.that  the  court  below  did  right 
in  refusing  to  nonsuit  the  plaintiff  ;  that  they 
were  warranted,  by  a  weight  of  authority  not 
to  be  resisted,  in  submitting  the  question  to  the 
jury  whether  Tebbetts  knew  of  the  laches.  We 
must  intend  they  did  so,  for  no  exception  is 
taken  to  the  charge.  The  jury  had  a  right  to 
infer  that  the  defendant  had  waived  all  objec- 
tion, with  knowledge. 

In  speaking  of  this  head,  I  shall  hereafter, 
for  the  sake  of  brevity,  call  it  waiver;  and  I 
must  again  repeat  that  it  is  entirely  distinct 
from  and  founded  on  a  state  of  facts  op- 
posed to  another  ground,  on  which  I  think  the 
judgment  of  the  court  below  still  more  clearly 
sustainable  than  on  that  of  waiver.  I  mean 
the  ground  that,  where  no  laches  appears  in 
proof,  the  promise  or  other  equivalent  act  of 
the  drawer  or  indorser,  shall  be  received  as 
prima  facie  evidence  that  there  was  no  laches; 
that  presentment,  protest,  notice,  etc.,  were.in 
fact,  made  or  given,  the  promise,  etc.,  thus 
coming  in  place  of  the  ordinary  direct  proof  of 
those  facts.  It  is  necessary  to  adhere  with 
great  strictness  to  the  distinction,  inasmuch  as 
all  the  treatises  I  have  seen  on  bills  of  ex- 
change and  notes,  confound  waiver  with  the 
opposite  ground.  They  state  both  these  grounds 
together,  as  if  they  belonged  to  the  same  head, 
often  citing  cases  in  respect  to  one  ground 
which  belonged  to  the  other;  thus  introducing 
a  degree  of  confusion  into  this  branch  of  the 
law  to  which  the  decisions  give  no  countenance 
whatever ;  nay,  to  which  they  stand  directly 
opposed.  And  this  brings  me  to  the  second 
general  head — presumptive  evidence. 

Second.  There  was.  in  fact,  no  direct  evi- 
dence in  the  court  below,  whether  any  demand 
had  been  made  or  notice  given  to  Tebbetts  or 
not.  Under  this  state  of  things,  I  regard  it  as 
perfectly  well  settled  that  one  of  two  courses 
was  open  to  the  plaintiff,  in  order  to  satisfy 
the  jury  that  demand  had  been  made  and  no- 
tice given:  1.  He  was  entitled  to  prove  direct- 
ly a  demand  by  the  one  who  made  it,  and  that 
notice  had  been  delivered  to  Tebbetts  in  due 
season,  by  the  witness;  or,  if  Tebbetts  resided 
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out  of  the  city,  that  the  *witness  had  [*388 
sent  the  notice  by  the  post :  or.  2.  That  Teb- 
betts had  made  a  part  payment,  or  a  promise 
to  pay,  or  had  otherwise  admitted  himself  to 
be  liable,  and  so  ask  the  jury  to  infer  both  de- 
mand and  notice.  The  plaintiff  chose  the  lat- 
ter course,  which  I  shall  call  presumptive  evi- 
dence; and  established  a  promise  to  pay  the 
bill,  under  the  sanction  of  the  court  below. 
The  defendant  below  complains  that  the  law  of 
the  land  will  not  allow  such  proof  to  charge  a 
drawer  or  indorser.  In  order  to  see  whether 
this  objection  be  well  founded,  I  shall  conoid 
er,  first,  how  the  question  stands  on  English 
authority;  second,  on  the  cases  iu  this  court; 
and  third,  on  those  in  other  courts  of  the  U.  S. 

First.  As  to  English  authority.  In  an  ac- 
tion upon  a  promissory  note  by  the  indorsee 
against  the  indorser,  it  was  proved  that  the  de- 
fendant had  paid  part  of  the  money;  and  Ch. 
J.  Lee  held  that  sufficient,  to  dispense  with  the 
proving  of  a  demand  upon  the  maker  of  the 
note.  Vaughan  v.  Fuller,  2  Str.,  1246,  A.  D. 
\14&;  Horford  v.  Wilson,  1  Taunt.,  12,  S.  P. 
In  Rogers  v.  Stephens,  2  T.  R..  713,  A.  D.  1788, 
which  was  an  action  against  the  drawer  of  a 
foreign  bill  of  exchange,  the  defendant  insisted 
that  it  had  not  been  protested  for  non  accept- 
ance and  notice  given.  This  was  sought  to  be 
answered  in  two  wavs;  first,  by  showing  want 
of  funds  in  the  hands  of  the  drawees,  and  sec- 
ondly, that  after  the  laches  had  happened,  upon 
the  plaintiff's  agent  representing  to  the  defend- 
ant that  the  bill  had  been  dishonored,  and 
pressing  him  for  payment,  he  said  "it  must  be 
paid."  The  court  held  that  either  answer  was 
sufficient.  As  the  latter,  Ld.  Kenyon  said: 
"This  appears  to  me  to  be  an  admission  that 
the  holder  had  a  right  to  resort  to  him  on  the 
bill."  Ashurst,  J.,  said:  "The  defendant's 
subsequent  acknowledgment  'that  the  bill  must 
be  paid,'  amounts  in  point  of  law  to  a  promise 
that  it  shall  be  paid,  and  does  away  the  neces- 
sity of  considering  the  question  relative  to  no- 
tice." Grose.  J. ,  said:  "It  is  an  admission  by 
the  drawer  that  he  had  no  effects  in  the  hands 
of  the  drawees,  and  that  he  sustained  no  dam- 
age for  want  of  notice  that  the  bill  had  not 
been  paid.  In  Wilkes  v.  Jacks,  *Peake,  f*38O 
N.  P.  Cas.,  202,  A.  D.  1793.  it  was  held  that 
though  want  of  funds  in  the  hands  of  the 
drawees,  would  excuse  notice  to  the  drawer, 
yet  it  would  not  so  operate  in  respect  to  the 
indorser.  But  on  proving  a  letter  of  the  in- 
dorser, acknowledging  the  debt  and  promising 
to  pay  it,  a  verdict  was  taken  against  him. 
This  case  was  tried  before  Ld.  Kenyon,  Ch.  J. 

In  1806,  the  ground  of  the  cases,  both  those 
which  go  on  waiver  and  those  which  go  on 
presumptive  evidence,  came  to  be  considered 
by  the  K.  B.  in  Lundie  v.  Roltertson,  a  case  re- 
ported both  by  East  and  Smith,  cotemporary 
reporters,  with,  no  material  difference  as  to  the 
circumstances  or  language  of  the  court.  7 
East,  231;  8  Smith,  225.  The  defendant  was 
sued  by  the  indorsee  as  indorser  of  a  bill  of 
exchange.  At  the  trial,  the  plaintiff  proved 
merely  that  l^ng  after  the  bill  had  been  past 
due,  an  agent  calling  on  the  defendant  in  be- 
half of  the  plaintiff  for  payment,  the  defend- 
ant excused  himself  for  the  time,  but  said  if 
the  agent  would  call  again,  he  would  pay. 
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The  agent  did  call  again  with  the  bill,  when 
the  defendant  offered  him  a  draft  on  London, 
which  he  declined  accepting.  The  defendant 
then  said  he  had  not  had  regular  notice,  but, 
as  the  debt  was  justly  due,  he  would  pay  it. 
A  verdict  having  been  rendered  for  the  plaint- 
iff upon  this  evidence  on  motion  for  a  new 
trial,  Ld.  Ellenborough,  Ch.  J.,  delivered  the 
opinion  of  the  court.  He  took  up  the  case 
both  on  the  first  and  second  promise.  As  to 
the  first,  he  said:  "When  a  man  against  whom 
there  is  a  demand  promises  to  pay  it,  for  the 
necessary  facilitating  of  business  between  man 
and  man,  everything  must  be  presumed  against 
him."  [Smith  makes  him  say:  "Everything 
shall  be  presumed  to  be  rite  actum."]  "It  was, 
therefore,  to  be  presumed  prima  fade  from  the 
promise  so  made,  that  the  bill  had  been  pre- 
sented for  payment  in  due  time  and  dishonored, 
and  that  due  notice  had  been  given  of  it  to  the 
defendant."  But  taking  the  second  conversa- 
tion as  connected  with  the  first,  which  made 
the  defendant  deny  notice,  the  Chief  Justice 
adds:  "Even  that  objection  was  waived  in  the 
same  breath;  for  the  defendant  said  that  as  the 
debt  was  justly  due,  he  would  pay  it."  On  the 
39O*]  whole,  *the  Chief  Justice  said  he  did 
not  put  the  case  on  the  ground  of  waiver  of 
objection  to  the  non  presentation  as  an  exist- 
ing fact.  It  stood  on  the  first  and  absolute 
promise,  which  he  considered  as  admitting 
"that  there  did  not  exist  any  objection  to  his 
payment  of  the  bill;  but  that  everything  had 
been  rightly  done  "  In  Porter  v.  Rayworth,  13 
East,  417,  A.  D.  1811,  both  Ld.  Ellenborough, 
Ch.  J.,  and  Bayley.J.,  held  such  a  promise  to 
be  presumptive  evidence  that  notice  of  dishon- 
or had  been  given  in  due  season.  Jones  v.  Mor- 
gan, 2  Camp.,  474,  A.  D.  1810,  recognized  the 
general  principle  of  presumptive  evidence,  by 
holding  on  the  authority  of  Lundie  v.  Robert- 
son, that  a  promise  by  the  indorser  of  a  bill  to 
pay,  admitted  the  acceptance.  This  decision 
was  by  Ld.  Ellenborough  and  a  full  court  at 
bar.  So  where  an  acceptor  of  a  bill  payable 
to  order,  and  purporting  to  have  come  into 
the  plaintiff's  hands  through  sundry  indorse- 
ments, applied  to  him  for  time,  this  was  held 
to  admit  the  indorsements,  and  thus  supersede 
direct  proof.  Bosanquet  v.  Anderson,  6  Esp., 
43.  These  last  two  cases  I  cite  for  the  sake  ef 
their  analogy,  and  because  one  of  them  ex- 
pressly recognizes  the  principle  of  Lundie  v. 
Robertson.  But  there  are  direct  decisions 
enough.  In  Gibbon  v.  Coggon,  2  Camp.,  188, 
A.  D.  1809,  the  drawer  of  a  foreign  bill  having 
promised  to  pay  it,  Ld.  Ellenborough  said: 
"He  admits  the  existence  of  everything  which 
is  necessary  to  render  him  liable.  When  called 
upon  for  payment  of  the  bill,  he  ought  to  have 
objected  that  there  was  no  protest.  Instead  of 
that,  he  promises  to  pay  it.  I  must,  therefore, 
presume  that  he  had  due  notice,  and  that  a 
protest  was  regularly  drawn  up  by  a  notary." 
So  in  Taylor  v.  Jones,  2  Camp.,  105,  106,  A. 
D.  1809,  Bayley,  J. ,  held  the  doctrine  in  these 
words:  "Where  a  party  to  a  bill  or  note,  know- 
ing it  to  be  due,  and  knowing  that  he  was  en- 
titled to  have  it  presented  when  due  to  the  ac- 
ceptor or  maker,  and  to  receive  notice  of  its 
dishonor,  promises  to  pay  it,  this  is  presump- 
tive evidence  of  the  presentment  and  notice; 
and  he  is  bound  by  the  promise  made."  In 
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Greenway  v.  Hindley,  4  Camp.,  52,  A.  D.  1814, 
a  long  time  after  the  bill  had  become  due,  the 
defendant,  the  drawer,  called  on  the  holder, 
*saying  he  had  come  to  arrange  its  pay-  [*39 1 
ment;  and  on  its  being  shown,  said  it  was  reg- 
ular and  due  from  him  and  his  partner.  This 
was  held  by  Ld.  Ellenborough  a  sufficient 
foundation  for  the  jury  to  presume  that  the 
proper  steps  had  been  taken  for  charging  the 
defendant,  including  presentment,  protest  and 
dishonor.  In  Wood  v  Brown,  1  Stark.,  217, 
A.  D.  1816,  the  plaintiff,  in  lieu  of  the  usual 
proof  of  notice,  showed  the  defendant's  (the 
drawer  and  indorser's)  promise  by  letter  to  pay 
before  the  end  of  the  next  term.  Ld.  Ellen- 
borough  said,  "the  defendant  does  not  rely 
upon  the  want  of  notice,  but  undertakes  that 
the  bill  will  be  paid  before  the  term,  either 
by  himself  or  the  acceptor.  I  think  the  evi- 
dence sufficient."  Vide  Hodge  v.  Fillis,  3  Camp. , 
463.  In  Patterson  v.  Becher,  6  J.  B.  Moore, 
319,  A.  D.  1821,  the  sole  proof,  to  charge  the 
drawer  of  a  foreign  bill  was  a  promise  to  pay; 
and  the  court,  on  the  principle  laid  down  in 
Lundie  v.  Robertson,  held  that  such  promise 
dispensed  with  proof  of  presentment  and  pro- 
test for  non  payment;  and  by  citing  Jones  v. 
Morgan,  in  connection  with  Lundie  v.  Robert- 
son, they  show  that  they  meant  to  go  on  the 
principle  that,  from  the  promise,  both  present- 
ment and  protest  were  to  be  presumed.  In 
Gunson  v.  Metz,  2  Dowl.  &  R,  334;  8.  C.,  1 
Barn.  &  C.,  193,  A.  D.  1823,  an  agreement  by 
a  drawer  to  pay  the  bill  was  held  by  Abbott, 
Ch.  J.,  at  Nisi  Prius,  and  afterwards  by  the 
court,  evidence  that  notice  of  dishonor  had 
been  regularly  received.  At  Nisi  Prius  in  1828, 
before  Abbott,  Ch.  J.  (then  Ld.  Tenterden),  it 
was  held  that  a  promise  by  an  indorser  to  pay 
eight  shillings  on  the  pound,  dispensed  with, 
proof  of  notice.  Marqetson  v.  Aitken,  3  Carr. 
&  P.,  338;  Dixon  v.  Elliott,  5 Id.,  437,  S.  P.,  A. 
D.  1832,  before  Park,  J.  The  qualification  of 
this  doctrine  still  goes  to  prove  the  rule.  Where 
the  promise  was  merely  by  way  of  compro- 
mise, and  rejected,  it  was  for  that  sole  reason 
held  insufficient,  either  as  an  acknowledgment 
or  waiver.  Cuming  v.  French,  2  Camp..  106,. 
n.,  A.  D.  1809,  before  Ld.  Ellenborough.  In 
Borrodaile  v.  Lowe,  4  Taunt,,  93,  A.  D.  1811, 
Mansfield,  Ch.  J.,  adverted  to  and  distin- 
guished the  ground  of  the  cases.  He  said:  "In 
most  cases  where  the  defendants  have  been 
*held  liable,  they  have  either  made  an  [*392 
express  promise  to  pay,  or  a  promise  when  they 
had  full  knowledge  at  the  time  that  they  were 
discharged,  or  where  there  was  a  real  debt 
binding  in  conscience  due  from  them." 

Again  ;  in  Hicks  v.  Beavfort,  4  Bing.  N.  C., 
229,  A.  D.  1838,  the  principle  of  presumptive 
evidence,  as  laid  down  in  Lundie  v.  Robertson, 
came  under  review,  not  as  being  question- 
able in  its  existence, for  that  was  fully  conceded; 
but  counsel  contended,  on  the  authority  of  a 
case  in  the  Exchequer,  Pickin  v.  Graham,  1 
Cromp.  &  Mee.,  725  ;  8.  C.,  3  Tyrwh.,  923, 
that,  to  dispense  with  notice,  the  promise  must 
be  unconditional.  Tindal,  Ch.  J.,  said  :  "The 
cases  go  on  this  point  only  :  that  if,  after  the 
dishonor  of  a  bill,  the  drawer  distinctly  prom- 
ise to  pay,  that  is  evidence  from  which  it  may 
be  inferred  he  has  received  notice  of  the  dis- 
honor, because  men  are  not  prone  to  make  ad- 
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missions  against  themselves  ;  and,  therefore, 
when  the  drawer  promises  to  pay,  it  is  to  be 
presumed  he  does  so  because  the  acceptor  has 
refused.  Lundie  v.  Robertson  goes  no  further 
than  that.  There  the  defendant  said  that  he 
had  not  had  regular  notice,  but,  as  the  debt 
was  justly  due,  he  would  pay  it ;  and  the  jury 
having  presumed,  from  those  expressions,  that 
he  must  have  received  notice  of  dishonor,  the 
court  refused  to  interfere."  Vaughan  J.,  and 
Bosauquet,  J.,  expressly  concurred  in  the  prin- 
ciple as  stated  by  Tindal,  Ch.  J.  The  Court  of 
Exchequer  fully  recognized  and  acted  on  the 
same  principle  in  Croxen  v.  Worthen,  1  Jurist 
«d.  of  Eng.  Rep.,  259,  A.  D.  1839.  A  promise 
to  pay  by  installments  was  there  held  sufficient 
ground  for  presuming  presentment  even  against 
a  direct  issue  upon  the  question  under  the  new 
English  rules.  The  court  relied  expressly  on 
Lundie  v.  Robertson. 

In  this  whole  score  of  cases,  and  more,  rang- 
ing from  1730  to  1839,  no  trace  of  the  rule  ap- 
pears, that,  in  order  to  make  the  promise  avail- 
able as  an  admission,  it  is  necessary  to  show 
that  the  drawer  or  indorser  was  aware  of  laches 
which  the  promise  was  intended  to  cure.  A 
remedy  for  laches  is  not  the  object.  To  require 
knowledge  of  laches,  would  render  every  case 
going  on  the  principle  of  presumptive  evidence 
393*]  *a  legal  solecism.  The  ground  is  that 
the  promise  shall  be  received,  not  as  binding, 
per  tie,  but  as  evidence  that  there  were  no 
laches  ;  in  other  words,  that  regular  present- 
ment had  been  made,  that  it  was  followed  by 
non-acceptance  or  non-payment,  of  which  no- 
tice had  been  duly  given.  Otherwise  why 
should  the  man  promise  ?  Will  any  one  do  so 
without  knowing  that  he  is  liable  ?  Common 
experience  shows  that  he  will  not.  The  En- 
glish cases  are,  therefore,  in  exact  accordance 
with  the  principles  of  presumptive  evidence. 
These  principles  are  but  another  name  for  such 
connections  between  moral  causes  and  effects, 
as  are  evinced  by  general  observation. 

The  authorities,  as  will  have  been  seen, when 
once  the  promise  is  proved,  infer  from  it  every 
diversity  of  facts  which  may  be  necessary  to 
charge  the  drawer  or  indorser.  according  to  the 
nature  of  the  particular  case.  Presentment 
for  payment  and  notice  of  non  payment  are 
familiar  instances  applicable  both  to  drawer 
-and  indorser.  Presentment  for  acceptance, nec- 
essary both  in  respect  to  inland  and  foreign 
bills,  and  protests  for  non  acceptance  and  non- 
payment, necessary  to  the  latter  only,  have  all 
been  presumed.  Sometimes,  also,  the  want  of 
effects  in  the  hands  of  the  drawee.  And  in 
one  case,  though  the  declaration  unnecessarily 
averred  acceptance,  this  was  presumed  in  order 
to  satisfy  the  allegation.  In  another  case,  the 
plaintiff's  title  was  presumed  on  the  same 
ground,  otherwise  he  must  have  made  it  out  by 
the  usual  evidence  to  show  a  series  of  indorse- 
ments. 

That  this  presumptive  evidence  may  be  over- 
come, one  may  easily  conceive.  Stabit  prce- 
•sumptio  donee  probetur  in  contrarium.  Suppose 
itsoughtto  infer  presentment  or  want  of  effects; 
but  the  defendant  calls  the  drawee  or  maker 
who  positively  disproves  the  fact  in  question  ; 
the  plaintiff  must  fail, unless  he  can  sustain  his 
action  under  the  head  of  waiver.  Thus  in  Law- 
rence v.  Ralston,  3  Bibb,  102,  104,  Owsley,  «/., 
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admitted  that  a  promise  by  the  indorser  to  pay 
I  was,  prima  facie,  an  implied  admission  of  due 
notice  to  charge  him  ;  but  the  presumption 
thus  arising  in  that  case  being  rebutted,  and 
Ralston  being  but  an  accommodation  indorser, 
the  action  was  held  to  fail  of  any  ground.  So 
in  * Croxen  v.  Worthen,  before  cited,  [*3J)4 
where  presentment  at  the  banker's  was  inferred 
from  a  promise  to  pay  by  installments,  Parke, 
B.,  said  the  defendant  might  have  called  the 
banker  to  negative  the  inference. 

I  have  already  adverted  to  an  apparent  ab- 
surdity in  our  books  on  bills  and  notes,  in  con- 
necting with  the  head  of  presumptive  evidence, 
certain  cases  which  require  that  before  a 
drawer  or  indorser  shall  be  charged  by  his 
promise  or  admission,  it  must  appear  that  he 
was  aware  of  laches.  All  our  late  writers.and 
we  may  suppose  the  same  thing  of  the  older 
ones,  are  in  the  habit  of  annexing  those  cases 
as  qualifications  both  to  the  rule  of  waiver  and 
of  presumptive  evidence  ;  whereas,  they  never 
had,  in  the  English  cases,  any  practical  con- 
nection with  the  latter ;  nor  could  they  have 
without  subverting  the  rule.  And  we  shall  see 
hereafter  in  respect  to  some  of  our  own  dicta, 
that  when  they  came  to  be  brought  in  under 
this  head,  they  were  understood  to  strike  out 
of  existence  a  uniform  series  of  cases  more  than 
a  century  in  their  progress.  I  have  looked  into 
all  the  English  decisions  which  I  can  find  cited 
anywhere  as  apparently  working  such  a  conse- 
quence. The  first  is  Blesard  v.  Hirst,  5  Burr., 
2670,  A.  D.  1770.  In  that  case  there  was,  I  ad- 
mit, a  clear  and  absolute  promise  by  the  in- 
dorsers,  the  defendants,  to  pay  the  bill  to  their 
indorsees.  From  that,  a  notice  of  non-accept- 
ance might  have  been  inferred  ;  but  Mr.  Bur- 
row, the  reporter,  states  the  negative  of  that 
fact  as  distinctly  appearing.  After  saying  the 
bill  was  refused  acceptance,  he  adds:  "  The 
plaintiff  kept  it  in  his  hands  three  weeks  with- 
out giving  notice."  The  presumption  which 
would  otherwise  have  arisen  being  thus  rebut- 
ted, the  promise  was  not  even  alluded  to, either 
by  the  counsel,  the  court,  or  the  reporter  in  his 
marginal  note.  The  only  question  mooted  was, 
whether  notice  to  the  indorser  of  an  inland  bill 
was  necessary.  The  next  case  is  Ooodall  v. 
Dolley,  1  T.  R.,  712.  In  that,  which  was  also 
an  action  by  the  indorsee  against  the  indorser 
of  an  inland  bill,  two  obstacles  presented  them- 
selves to  a  recovery  :  first,  the  indorser's  prom- 
ise was  not  absolute.  He  proposed  to  pay  the 
bill  by  installments.  Second,  it  appeared  af- 
firmatively that  the  plaintiff  had  in  fact,  kept 
*the  bill  from  Nov.  8,  when  itwaspre- [*395 
sented  for  acceptance,  till  Jan.  6  (about  two 
months),  before  any  notice  of  non-acceptance 
was  given,  and  that  notice  was  defective  in 
form.  Jan.  11  the  proposition  was  made  to  pay 
by  installments.  The  court  very  properly  held, 
on  the  authority  of  Blesard  v.  Hirst,  that  notice 
was  necessary.  And  as  to  the  promise,  As- 
hurst,  J. .said  the  argument  grounded  on  that 
"might  as  well  have  been  urged  in  Blesard  v. 
Hirst,  for  there  the  promise  was  absolute. 
Here  the  defendant  made  a  conditional  offer." 
Buller,  J.,  thought  it  extraordinary  that,  in 
Blesard  v.  Hirst,  it  should  have  been  made  a 
doubt  whether  notice  was  necessary.  "But  no 
mention,"  he  says,  "is  there  made  of  the  want 
of  notice  being  waived  by  a  subsequent  prom- 
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ise  ;  and  that  was  a  much  stronger  case  than 
the  present."  He  then  adds  (what  seems  to 
have  been  strangely  misapplied  in  the  books) : 
"But  in  this  case  there  was  only  a  conditional 
promise,  which  was  made  by  the  defendant 
under  a  total  ignorance  of  all  the  circum- 
stances relative  to  the  bill  having  been  dishon- 
ored." It  is  most  obvious  that  this  remark  had 
no  application  to  the  question  of  presumptive 
evidence  of  notice  arising  from  the  promise. 
The  presumption  was  at  an  end  ;  it  had  been 
overturned  by  positive  contradiction.  It  there- 
fore became  necessary  to  resort  to  the  ground 
of  waiver.  The  remark  is  pointed  at  this  ground 
only.  It  asks  how  could  the  promise  be  avail- 
able as  a  waiver,  when  it  appears  affirmatively 
that  the  defendant  was  in  utter  ignorance  that 
there  had  been  any  laches,  any  irregularity  to 
be  waived  or  cured  ?  Williams  v.  Bartholomew, 
1  Bos.  &  P.,  326,  is  also  usually  referred  to. 
This  case  has  no  immediate  relation  to  a  bill  of 
exchange  or  note.  It  decides  that  a  lessor  hav- 
ing acquiesced  in  another's  receiving  rent  from 
her  tenant,  such  acquiescence  being  under  a 
mistaken  notion  that  her  title  had  passed  to  the 
other,  would  not  bind  her  personal  representa- 
tive. The  principle  is  relevant  to  the  effect  of 
a  drawer  or  indorser's  promise  as  a  waiver,  not 
to  its  effect  as  presumptive  proof  that  every- 
thing was  regularly  done  to  charge  him.  Hop- 
ley  v.  Dufresne,  15  East,  275,  is  another  case 
396*]  relied  on  by  commentators.  *In  that 
•case,  too,  it  appeared  affirmatively  that  the  bill 
had  not  been  duly  presented.  Of  course  the 
rule  of  presumptio  rite  acta  was  out  of  the  ques- 
tion ;  and  it  became  necessary  to  charge  the 
defendant,  an  indorser,  on  other  grounds,  which 
was  finally  allowed,  as  we  saw  in  a  previous  no- 
tice of  the  case  under  the  head  of  waiver.  These 
are  all  the  English  cases  which  are  usually  cited 
as  showing  that  knowledge  is  essential  to  the 
validity  of  the  promise;  and  I  repeat  they  have 
no  relation  whatever  to  such  promise  as  the 
medium  from  which  to  infer  that  the  indorser, 
etc.,  has  been  duly  charged.  They  go  only  to 
that  class  of  cases  where,  the  laches  being  ap- 
parent, it  is  sought  to  be  cured  by  a  new  prom- 
ise as  a  substantive  ground  of  action.  Need  I 
further  insist,  that  applying  them  to  the  prom- 
ise, when  that  is  resorted  to  as  evidentiary  only, 
would  produce  a  solecism  ? 

Secondly.  I  now  come  in  the  order  I  pro- 
posed, to  consider  the  state  of  this  question  of 
presumptive  evidence  as  it  stands  on  the  cases 
in  this  court.  I  have  already  noticed  those 
cases  so  far  as  I  mean  to  do  under  the  head  of 
waiver.  There  they  agree  in  the  general  prin- 
ciple with  the  English  and  American  cases, 
differing  somewhat  in  the  mode  of  applying 
the  principle  ;  and  not  being  entirely  uniform 
among  themselves,  as  to  the  kind  or  degree  of 
proof  necessary  to  show  knowledge.  Those 
cases  are  numerous.  I  have  examined  them  and 
find  laches  established  in  all.  They  are,  there- 
fore, cases  merely  on  the  question  of  waiver. 
They  have  nothing  to  do  with  the  head  of  pre- 
sumptive evidence. 

In  1808,  Pierson  v.  Hooker,  3  Johns.,  68,  came 
"before  this  court.  There  the  defendant,  the 
drawer  of  a  bill,  promising  the  holder  to  pay 
it,  the  judge  at  Nisi  Prius  held  that  this  super- 
seded the  necessity  for  proving  demand  and 
notice.  On  motion  for  a  new  trial,  the  case 
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went  off  on  another  point ;  but  on  the  question 
whether  the  promise  dispensed  with  the  neces- 
sity for  direct  proof  of  demand  and  notice, 
Kent.  C'h.  J.,  remarked  that,  "  If  this  were  now 
to  be  decided,  it  would  perhaps  be  sufficient  to 
refer  to  the  case  of  Lundie  v.  Robertson,  7 
East,  231,  in  which  the  very  point  arose  and 
the  Court  of  King's  Bench  held  that  where  the 
Endorser  had  made  a  subsequent  prom-  [*397 
ise  to  pay,  a  previous  demand  on  the  drawer 
and  due  notice  to  the  indorser  were  to  be  pre- 
sumed, and  need  not  be  proved." 

In  1819,  Trimble  v.  Thome,  16  Johns.,  152, 
was  decided  ;  a  case  which  is  now  supposed  to 
tie  up  the  whole  doctrine  to  mere  waiver  ;  and 
at  one  dash  strike  out  of  existence  a  rule 
founded  in  the  plainest  principles  of  presump- 
tive evidence,  and  fortified  by  a  uniform  line 
of  authorities  extending  a  hundred  years.  The 
case  itself  is  no  way  incompatible  with  any  of 
those  authorities.  The  action  was  by  the  plaint- 
iff as  indorsee  of  a  note  against  the  defendant 
as  indorser.  And  the  case  starts  by  stating,  as 
a  fact  distinctly  appearing  at  the  trial,  that 
regular  notice  of  non-payment  had  not  been 
given  to  the  defendant.  But  the  defendant 
subsequently  promised  to  pay,  without  its 
being  shown  that  he  was  aware  of  the  laches. 
On  such  a  case,  the  only  question  which  could 
be  raised  for  decision  was,  whether  the  prom- 
ise should  operate  as  a  waiver  ;  and  the  court 
held  that  it  should  not,  without  more  proof 
than  was  made  in  the  cause  that  the  defendant 
knew  of  the  laches.  1  admit  the  question  was 
discussed  by  counsel,  whether  a  promise,  there 
being  no  direct  proof  either  of  notice  or  laches, 
could  be  used  as  the  medium  of  presumption 
that  all  things  were  rite  acta.  And  Spencer,  Ch. 
J.,  in  delivering  the  opinion  of  the  court,  after 
disposing  of  the  point  of  waiver,  adds  :  "  The 
court  never  intended,  in  the  various  cases 
which  had  come  before  them,  on  this  point,  to 
leave  it  to  be  inferred  from  the  mere  fact  of 
the  subsequent  promise,  that  regular  notice 
had  been  given,  or  was  intended  to  be  waived. 
In  the  case  of  Beekman,  Survivor  of  Walsh,  v. 
Connelly,  recently  before  us,  January  Term, 
1818,  we  held  that  the  proof  of  a  promise  to 
pay,  merely,  without  its  appearing  also  that  the 
party  knew  he  had  not  received  regular  notice, 
did  not  dispense  with  the  proof  of  regular  no- 
tice. An  indorser  may  believe  that  due  notice 
has  been  given,  inasmuch  as  notices  need  not 
be  personally  served  ;  and,  under  an  ignorance 
of  the  facts,  consider  himself  liable  when  he  is 
not.  It  is  no  hardship  on  the  holder  of  a  bill 
or  note,  to  require  of  him  proof  of  regular  no- 
tice. But  if  a  party,  with  *a  full  knowl-  [*398 
edge  of  all  the  facts,  voluntarily  promises  to 
pay,  and  waives  his  right  to  notice,  he  will  be 
held  to  his  promise."  I  do  not  understand  the 
manuscript  case  of  Beekman  v.  Connelly,  as  re- 
solving that  a  promise  cannot  be  used,  in  a 
proper  case,  as  presumptive  evidence  of  reg- 
ular notice.  In  the  b  rief  note  furnished  by 
the  learned  Ch.  J.,  we  are  not  told  how  the 
proof  stood,  on  the  fact  of  notice  having  been 
given.  His  saying  that  the  proof  of  the  prom- 
ise, without  its  appearing  that  the  defendant 
knew  he  had  not  received  regular  notice,  leads 
me  to  think  that  the  want  of  regularity  dis- 
tinctly appeared,  or  was  assumed  to  exist. 
That  being  so,  the  case  was  no  more  than 
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Trimble  v.  Thome,  viz. :  a  case  of  waiver,  not 
of  presumptive  evidence.  No  case  in  this  court 
—no  judge  of  this  court— in  any  reported  case 
previous  to  Trimble  v.  Thorne,  ever  denied  or 
even  questioned  the  doctrine.  I  have,  I  am 
confident,  cited  all  our  previous  cases  which 
respect  either  waiver  or  presumption.  It  will 
be  seen  that  all  except  Pieman  v.  Hooker  belong 
where  I  have  placed  them,  to  the  title  of 
waiver.  On  the  contrary,  the  only  judges  of 
this  court  who  had  ever  before  spoken  to  the 
rule  of  presumptive  evidence,  were  Ch.  J. 
Kent,  in  Pierson  v.  Hooker,  and  the  judge  who 
tried  that  cause  at  Nisi  Prius ;  and  both  of 
these  had  recognized  its  existence.  Up  to  1819, 
then,  the  cases  in  this  court  are  favorable  to 
the  rule  ;  for  we  have  that  way  the  dicta  of 
two  judges  against  one  ;  or,  if  Ch.  J.  Kent 
tried  the  cause  of  Pierson  v.  Hooker  (for  who 
was  the  judge  holding  the  circuit  does  not  ap- 
pear by  the  report),  then  we  have  the  dictum  of 
Ch.  J.  Kent  against  that  of  Ch.  J.  Spencer,  the 
former  fortified  by  the  British  cases  for  a  cen- 
tury, and  the  latter  standing,  as  Hosmer,  Ch. 
J.,  said  in  Breed  v.  Hillhouse,  which  I  shall  no 
tice  by  and  by,  alone.  From  Pieman  v.  Hooker 
to  Trimble  v.  Tfiorne,  an  interval  of  eleven 
years,  the  evidence  in  favor  of  the  rule  had 
been  continually  accumulating.  I  have  noticed 
the  cases  which  furnish  that  evidence,  in  their 
chronological  order. 

One  of  these,  Taylor  v.  Jones,  was  before  Mr. 
J.  Bayley,  who  had  written  a  treatise  on  bills. 
399*]  All,  this  too,  *under  the  same  doctrine 
of  notices  by  the  post,  which  may  never  in 
fact  reach  the  defendant,  as  prevails  here.  It 
is  possible  I  admit,  that  he  may  promise,  on 
the  assumption  that  notice  has  been  sent,  when 
it  has  not  in  fact  ;  and  when,  therefore,  he  has 
not  received  it.  I  can  only  say,  upon  actual  ex- 
perience, that  I  never  have  found  among  my 
own  clients,  men  who  were  at  all  prompt  to  do 
so.  The  only  instances  I  now  remember,  are 
of  refusal  to  promise  ;  and  one  occurs  to  me  of 
actual  exemption  from  payment  of  a  non-prom- 
isor, on  the  ground  that  notice  had  not  been 
sent.  It  is  still  more  possible,  nay  it  is  highly 
probable  that  a  drawer  or  indorser  may  have 
no  direct  knowledge  of  presentment  and  re- 
fusal to  pay.  But  it  is  not  consistent  with  the 
general  spirit  of  mercantile  vigilance,  that  he 
should  omit  to  inquire,  and  reach  a  state  of 
moral  conviction  about  as  safe  to  act  upon  as 
his  own  personal  observation.  Men  would  not 
be  hasty  to  outrun  that  conviction.  The  course 
of  inquiry  is  open  to  them.  They  are  on  the 
alert,  and  can  generally  ascertain  the  truth 
with  great  precision.  If  not  entirely  satisfied, 
they  can  refuse  to  promise,  and  laches  ex- 
empts them.  If  they  find  there  has  been  laches, 
they  then  take  their  choice  whether  they  will 
waive  it.  But  at  worst,  if  a  man,  knowing  that 
he  in  conscience  owes  the  money,  should  in 
deed  mistake,  it  would  be  no  serious  mischief 
to  the  interests  of  substantial  justice.  He  would 
but  forfeit  a  technical  defense,  treated  by  all 
the  books  as  stricti juris.  Men  make  mistaken 
concessions  in  other  cases  ;  but  that  is  no  ar- 
gument against  their  admissibility  in  evidence. 
If  a  man  makes  an  admission  contrary  to  the 
fact,  he  incurs  the  hazard  of  setting  the  matter 
right  by  other  evidence.  If  he  fail,  he  must 
abide  the  consequences.  So  far,  then,  I  must 
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say,  with  deference,  my  mind  is  not  convinced 
that  the  dicta  of  the  learned  Ch.  J.  in  Trim- 
ble v.  TJiorne,  speak  forth  the  common  law 
of  England.  That  I  am  bound  by  the  Consti- 
tution to  follow,  till  I  find  it  changed  by  the 
Legislature,  or  overturned  by  authority. 

While  saying  so  much,  I  am  entirely  aware 
that  the  dicta  in  Trimble  v.  Thorne  were  re- 
stated and  recognized  by  the  recent  case  of 
Jones  v.  Savage,  6  Wend.,  658,  A.  D.  1831. 
*That  was  an  action  by  the  indorsee  [MOO 
against  the  indorser  of  a  foreign  bill  of  ex- 
change; and  to  raise  the  inference  of  present 
ment,  non-payment  and  notice,  the  plaintiff's 
attorney  proved  that  after  suit  brought,  the  de- 
fendant asked  and  obtained  time  with  a  view 
to  negotiate;  he  again  desired  delay;  and  finally, 
on  being  requested  to  give  a  cognovit,  said  if 
he  did  not  pay  in  a  short  time,  he  would  make 
an  arrangement  with  the  witness  which  should 
be  satisfactory.  The  defendant  had  also,  on 
his  application  for  the  benefit  of  the  Insolvent 
Act,  inventoried  and  sworn  to  the  debt  as  due 
to  the  plaintiffs.  On  this  evidence,  Mr.  J. 
Nelson,  then  circuit  judge,  ruled  that  the- 
plaintiff  was  entitled  to  recover.  But  this  court 
granted  a  new  trial  on  two  grounds:  1.  That 
the  attorney  having  sued  for  a  non  resident, 
without  causing  the  proper  security  to  be  given, 
was  liable  for  costs,  and  so  not  a  competent 
witness.  But  the  court  atao  decided,  as  I  ad- 
mit they  were  in  duty  bound  to  do,  the  ques- 
tion on  the  admissibility  of  the  evidence.  On 
the  sole  authority  of  the  dicta  in  Trimble  v. 
Thoi-ne,  they  held  that  neither  the  asking  of 
the  time,  the  promise,  nor  inventory,  nor  all 
together,  could  be  adduced  as  presumptive 
proof.  Taking  the  whole,  it  was  as  strong  evi- 
dence, to  my  mind,  as  if  the  defendant  had  in 
terms  delivered  a  written  admission  to  the- 
plaintiff  of  a  regular  protest  and  notice.  The 
case,  I  think,  must  have  considered  the  dicta 
in  Trimble  v.  Thorne  as  going  to  cut  off  almost 
every  kind  of  circumstantial  evidence  of  pre- 
sentment and  notice.  WThy  direct  proof  should 
always  be  required  of  these  facts  more  than, 
any  others,  I  must,  with  great  deference,  be  al- 
lowed to  say  I  cannot  perceive.  The  Chief  Jus- 
tice,  who  delivered  the  opinion  of  the  court, 
admits  that  the  decision  was  contrary  to  the 
English  rule  as  now  held,  citing  4  Camp.,  52. 
I  have  not  been  able  to  find  that  the  rule  has. 
been  doubted  for  more  than  a  century;  and  I 
am  entirely  satisfied  it  was  apart  of  the  com- 
mon law  at  the  time  of  our  Revolution.  Wheth- 
er it  was  so,  I  have  searched  and  endeavored 
to  collect  the  evidence.  The  result  has  been 
such  a  long  and  unbroken  course  of  decision, 
by  the  ancient  and  modern  courts  at  Westmin- 
ster Hall,  as  my  mind  cannot  resist.  The- 
"combination  of  authority  and  reason,  [*4O1 
I  am  satisfied  is  too  powerful  when  fully  seeu 
and  appreciated,  to  be  effectually  overcome  by 
any  mind.  The  extreme  difficulty  of  still  fol- 
lowing the  dicta  in  Trimble  v.  Thorne,  as  was 
done  in  Jones  v.  Savage,  was  felt  so  strongly 
three  years  after  the  decision  of  the  latter  case, 
that  it  was.  I  think,  in  effect  overruled.  Keeler 
v.  Bartine,  12  Wend.,  110,  118,  119.  In  that 
case,  a  note  made  by  S.  and  C.  had  been  in- 
dorsed successively  by  K.  and  B.  to  W.  and 
D.,  who  taking  it  up,  the  other  four  parties 
agreed  among  themselves  to  refund  each  one 
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fourth  to  W.  and  D.,  K.  the  first  indorser  re- 
fusing, and  B.  the  second  indorser  being  com- 
pelled to  pay  the  whole,  he  brought  aasumpsit 
against  K.  for  contribution.  K.,  among  other 
objections,  insisted  that  notice  of  non-payment 
of  the  note  had  not  been  given  to  him.  There 
was  no  direct  proof  of  this  notice  at  the  trial; 
tut  it  was  sought  to  be  inferred  from  circum- 
stances such  as  the  following:  1.  W.  and  D. 
had  themselves  sued,  and  after  contestation, 
recovered  judgment  against  K. :  2.  K.  and  B. 
had  agreed  with  W.  and  D.  that  the  latter 
should  receive  to  the  use  of  the  former  divi- 
dends due  from  the  estate  of  the  makers,  who 
had  taken  the  benefit  of  the  Insolvent  Act;  and 
3.  The  agreement  by  K.  to  pay  one  fourth  of 
the  demand  to  W.  and  D.  On  these  points, 
Mr.  J.  Nelson  delivered  the  opinion  of  the 
court.  Of  the  agreement  that  W.  and  D. 
should  receive  dividends  to  his  (K.'s)  use,  he 
says:  "It  was  some  evidence  that  the  latter 
was  duly  charged,  as  it  admits  his  liability  as 
indorser  of  the  note."  Then,  of  the  agreement 
to  pay  one  fourth, he  adds.it  "is  strong  evidence 
according  to  all  the  authorities,  and  in  England 
would  probably  be  conclusive."  He  speaks  of 
the  comparative  strictness  of  Trimble  v.  Thome, 
and  considers  it  as  denying  the  doctrine  of  in- 
ference, either  from  a  promise  or  part  payment. 
But  thinks  that  the  action  may  be  sustained 
against  K.  even  within  that  case  on  the  ground 
of  waiver;  for  the  jury,  after  the  litigation 
which  had  been  carried  on  against  K.,  and  his 
ample  opportunity  to  ascertain  all  the  facts, 
might  have  inferred  his  full  knowledge  of  the 
laches,  provided  there  had  been  any;  and  the 
court  adopted  these  grounds.  The  learned 
4O2*]  judge  cited  *some  of  the  English  cases 
I  have  adduced,  Lundie  v.  Robertson  among 
others,  to  show  that  either  agreement  would 
warrant  the  inference  that  the  defendant  had 
been  regularly  charged.  This  is  at  once  sur- 
rendering the  dicta  in  Trimble  v.  T/iorne  (and 
I  have  shown  that  they  are  no  more  than  dicta), 
which  repudiate  the  indorser's  agreement  as 
presumptive  evidence.  The  learned  judge  goes 
further,  and  materially  qualifies  that  case  on 
the  only  point  decided  by  it.  If  the  case  under 
his  consideration  were  to  be  looked  to  on  the 
ground  of  waiver,  then  he  insists  that  the  in- 
dorser's knowledge  of  laches  might  be  inferred 
from  the  circumstances.  This,  as  I  before  sug- 
gested, brings  the  doctrine  even  of  waiver  back 
to  Hopley  v.  Dufresne,  15  East,  275. 

Thirdly.  As  to  the  American  cases  in  gen- 
eral. I  have  by  no  means  overlooked  the  de- 
cision or  reasoning  of  the  court  in  Otis  v.  Hus- 
sey,  3N.  H.,  346,  cited  by  the  counsel  for  the 
plaintiff  in  error,  which  I  concede  fully  repu- 
diates the  doctrine  that  regular  demand  or  no- 
tice may  be  inferred,  as  I  have  insisted  it  may 
be.  Richardson,  Ch.  J.,  remarks,  that,  "  In  an 
old  commercial  country  like  England, where  a 
great  portion  of  the  business  has  long  been 
transacted  by  means  of  negotiable  paper,  and 
where  most  of  those  who  deal  in  such  paper 
must  be  presumed  to  be  acquainted  with  the 
law  in  relation  to  it,  it  may  be  proper  to  leave 
it  to  the  jury  to  infer  a  demand  of  the  maker 
from  a  promise  of  the  indorser  to  pay.  But  in 
this  State  (N.  H.),  where  negotiable  paper  has 
a  very  limited  circulation,  there  is  no  ground 
•on  which  such  an  inference  from  that  fact  can 
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rest."  He  adds,  that  he,  therefore,  considers 
the  rule  which  he  understands  to  be  adopted 
in  N.  Y.  as  the  true  one.  Otis  v.  Hussey,  was 
decided  in  1826, and  I  have  already  endeavored 
to  show  that  no  such  rule  as  the  learned  Ch. 
J.  supposes,  had  been  at  that  time  adopted 
in  this  State  by  direct  adjudication  ;  none 
since,  except  in  'Jones  v.  Savage,  which  must 
stand  or  fall  with  the  dicta  in  Trimble  v.  Thome, 
for  it  takes  no  ground  beyond  them.  I  have 
already  examined  the  reasons  put  forward  by 
those  dicta,  and  endeavored  to  show  that,  in 
*this  State,  we  stand  in  the  same  case  [*4O3 
with  England  as  to  the  admissibility  of  the  pre- 
sumption. Under  the  increasing  prevalence  of 
the  credit  system,  ever  since  1819,  when  Trim- 
ble v.  Thorne  was  decided,  I  am  by  no  means 
disposed  to  admit,  in  respect  to  this  State,  how- 
ever the  matter  may  be  with  regard  to  N.H.,that 
the  nature  of  commercial  paper  is  more  imper- 
fectly understood  in  proportion  to  the  number 
of  our  population  than  in  England.  But  if  it 
were,  that  is  by  no  means  decisive  on  a  question 
of  competency.  The  objection  of  less  knowledge 
among  our  population,  would  go,  at  most, 
rather  to  the  persuasive  effect  than  the  admis- 
sibility of  the  presumption.  But  when  I  hear 
of  a  drawer  or  an  indorser,  on  being  called 
upon,  unhesitatingly  offering  to  pay,  for  one, 
I  cannot  resist  the  conclusion  that  he  at  least 
labors  under  a  full  moral  conviction  that  the 
proper  steps  have  been  taken  to  charge  him, 
and  means  to  be  understood  as  admitting  this 
to  be  so.  If  his  language  or  conduct  be  equiv- 
ocal, the  course  in  England,  and  so  it  should 
be  here,  is  to  leave  the  question,  on  the  force 
and  effect  of  the  evidence,  to  the  jury.  Sooth 
v.  Jacobs,  3  Nev.  &  Mann.,  351.  Hicks  v.  Beau- 
fort, 4  Bing.  N.  C.,  229. 

But,  moreover,  a  decisive  answer  to  the  case 
cited  is,  that  the  mass  of  American  authority 
against  it  is  as  overwhelming  as  the  British. 
Walker  v.  Laverty,  6  Munf.,  487,came,in  1826, 
before  the  Supreme  Court  of  Appeals  of  Va., 
a  State  certainly  not  more  commercial  than  N. 
Y.  The  action  was  by  the  payees  against  the 
defendant  as  drawer  of  an  inland  bill  of  ex- 
change, averring  presentment  for  payment, 
refusal  to  pay,  protest  for  non-payment,  with 
notice  of  the  protest  to  the  defendant.  On 
the  trial,  the  defendant  insisting  that  the  no- 
tice must  be  proved, and  the  plaintiff  being  un- 
able to  produce  direct  proof,  he  introduced  a 
witness  who  testified  that  he  applied  to  the  de- 
fendant for  payment  of  the  bill,  who  acknowl- 
edged that  the  debt  was  a  just  one,  and  said  he 
would  pay  it;  and  nothing  was  said  in  that  con- 
versation as  to  his  receiving  notice  or  not.  The 
defendant's  counsel  insisted  that  the  promise 
must  go  for  nothing  unless  the  plaintiff  proved 
further,  *that  the  defendant  knew  [*4O4 
there  was  laches.  This  the  court  denied;  and 
instructed  the  jury  to  find  for  the  plaintiff.  On 
appeal,  the  decision  was  approved.  The  court 
below  stated  that  the  acknowledgment  was  a 
waiver  of  notice.  But  the  Court  of  Appeals  did 
not  mean  to  adopt  this  inaccuracy  of  expres- 
sion, though  they  gave  no  reasons.  The  ques- 
tion coming  again  before  them  in  1826, Pate  v. 
M'Clure,  4  Rand.,  164,  171, 172,  they  reconsid- 
ered the  point,  and  took  occasion  to  explain 
the  ground  of  decision  in  the  former  case.  In 
order  to  this,  they  cited  and  approved  several 
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of  the  English  authorities,  which  take  the 
ground  that,  from  such  a  promise,  notice  is, 
prima  facie, to  be  presumed.  Among others.the 
court  regard  the  words  of  Ld.  Elleuborough  in 
Oibbon  v.  Coggon,  as  very  strong  to  the  point, 
reciting  the  extract  which  I  have  already  given. 
The  same  point  has  been, I  think. substantially 
held  in  Kentucky.  Mills  v.  Rouse,  2  Litt..  203, 
A.  D.  1822;  and  vide  Lawrence  v.  Ralston,  8 
Bibb..  102,  104,  per  Owsley,  «/.,  A.  D.  1813. 
So  in  Mass.  Martin  v.  Ingersoll,  8  Pick.,  1,  A. 
D.  1829.  Also  in  La.  Debuys  v.  Mollere,^  Mart. 
La.  N.  S.,  818,  A.  D.  1825.  In  this  case,  Mat- 
thews, J.,  said:  "The  promise  itself  is  prima 
facie  evidence  of  due  notice."  This  very  point 
was  also  adjudged  in  8.  C.,in  Hallv.  Freeman, 
2  Nott  &  M'C.,479,  A.  D.  1820.  Huger.  J.,  ap- 
proves and  adopts  the  language  of  Lundie  v. 
Robertson,  that  every  thing,  presentment,  notice, 
etc.,  are  to  be  presumed  from  the  promise.  In 
Thornton  v.  Wynn,12  Wh., 187,188,  A.  D.  1827, 
it  will  be  found  that  the  Supreme  Court  of  the 
U.  S.,  express  themselves  in  favor  of  the  same 
principle.  So  I  also  understand  the  Supreme 
Court  of  Vt.,  in  Nash  v.  Harrington,  1  Aik., 
89,  A.  D.  1825.  In  1836,  the  doctrine  was  ex- 
pressly recognized  in  Kentucky, as  it  stands  on 
British  authority.  Higgins  v.  Morrison's  Exr., 
4  Dana,  100,  103,  104. 

So  much  for  cases  nearly  cotemporary  with 
Trimble  v.  Thorne.  But,  in  1829,  this  case,  as 
to  its  dicta  concerning  presumptive  evidence, 
was  fully  considered  by  the  Supreme  Court  of 
Errors  in  Conn., and  unhesitatingly  repudiated. 
4O5*]  *  Breeds.  Hillhouse,!  Conn.,  523.  That 
was  an  action  against  the  guarantor  of  a  prom- 
issory note,  who  claimed  that  demand  of  pay- 
ment and  notice  should  be  shown  as  if  he  were 
an  ordinary  indorser.  No  direct  testimony  of 
this  was  given,  but  only  proof  that  the  defend- 
ant promised  to  pay  the  note.  The  judge  at  N. 
P.  held  this  to  be  presumptive  evidence  of  de- 
mand and  notice.  On  motion  for  a  new  trial, 
the  decision  was  sustained  on  a  review  of  the 
leading  English  cases  connected  with  the  dic- 
tum of  Kent, Ch.  J.,\n  Pierson  v.  Hooker.  Hos- 
mer,  Ch.  J. ,  delivered  the  opinion  of  the  court. 
After  citing  the  cases  in  support  of  the  decis- 
ion at  N.  P.  he  adds:  "The  case  of  Trimble  v. 
Thorne,  16  Johns.,  152,  is  opposed  to  these  de- 
cisions; but  so  far  as  my  knowledge  extends, 
it  stands  alone  and  unsupported.  It  is  a  pre- 
sumption of  reason  sustained  by  the  common 
experience  of  mankind,  that  a  man  will  not  pay 
a  debt  which  is  not  due,  nor  acknowledge  the 
existence  of  a  debt  to  which  he  is  not  liable." 
The  learned  Ch.  J.  also  in  the  same  case  con- 
ferred a  benefit  upon  the  law  by  properly  dis 
tributing  several  of  the  decisions  between  the 
two  distinct  heads, waiver  and  presumptive  evi- 
dence. The  court  were  unanimous  in  the  views 
taken  by  him,  though  I  concede  it  was  not  es- 
sential to  the  case  that  they  should  have  been 
presented ;  for  the  court  admitted  that  the  guar- 
antor was  not  entitled  to  require  a  demand  or 
notice.  The  only  criticism  to  which  that  case 
is  open  lies  in  its  treating  Trimble  v.  T/iorne&s 
a  direct  decision  on  the  point  of  presumptive 
evidence.  As  I  said  before,  that  case  does  not 
pretend  that  the  indorser  had  been  regularly 
charged.  It  admits  the  contrary,  and  takes 
ground  that  the  defendant  promised  in  igno- 
rance of  that  fact.  I  must  be  permitted  to  say 
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also,  with  the  greatest  deference,  that  the  late 
learned  Ch.  J.  of  this  court  fell  into  the  same 
misapprehension  when  he  came  to  decide  Jone* 
v.  Savage.  The  doctrine  of  Trimble,  v.  Thorne, 
though  out  of  the  case,  was  announced  with 
great  confidence,  and  with  the  air  of  consider- 
able deliberation.  Yet  the  authorities  for  the 
English  rule.were  evidently  overlooked  by  Ch. 
J.  Spencer,  at  least  those  which  were  most  di- 
rectly against  him.  The  cases  cited  by  Mr. 
Johnson  in  n.  a,  16  Johns.,  *158,  were  [*4O6- 
alone  decisive;  at  least  they  were  calculated  to 
wake  the  mind,  and  carry  it  out  on  the  line  of 
research.  To  Ch.  J.  Spencer,  learned  and  dis- 
criminating as  he  is  known  to  have  been,  such 
a  research  would  have  left  no  alternative.  At 
any  rate  none  is  now  left,  unless  courts  have 
ceased  to  be  governed  by  the  strongest  evidence 
of  the  common  law  which  can  be  obtained.  In 
our  progress,  we  find  the  age  of  the  rule,  its 
uniform  and  unbroken  dominion, the  character 
of  the  courts  which  have  always  submitted  to 
its  authority,  its  unshaken  predominancy  on 
both  sides  of  the  Atlantic,  except  in  one  or  two 
solitary  cases  where  the  boldness  of  dicta  has 
lulled  the  spirit  of  judicial  vigilance;  and  ad- 
ded to  all  this,  its  exact  harmony  with  the  gen- 
eral principles  of  presumptive  evidence. 

No  attempt  has,  that  I  find,  ever  been  made 
to  resist  the  introduction  of  the  promise,  on 
the  ground  that,  as  circumstantial  proof,  it  is 
inferior  in  degree  to  direct  proof.  A  distinc- 
tion of  that  kind  was  mentioned  in  Williams  v. 
E.  I.  Co.,  3  East,  193,  201,  but  does  not  appear  to 
be  completely  established.  Vide,  1  Phil.  Ev.,  by 
Cowen  &  H.,  Am.  ed.,  1839,  p.  219,  and  n.  417, 
compared  with  the  8th  Lond.  ed.  of  Phil.  & 
Amos,  p.  439.  The  case  cited  appears  to  be 
treated,  in  Cowen  &  H.  edition,  as  introducing 
the  distinction  :  but  in  the  last  that  idea  is 
noticed  as  the  result,of  misapprehension.  The 
learned  writer  here  considers  the  question  as 
having  arisen  rather  on  the  measure  of  proof 
than  the  substitution  of  secondary  for  primary 
evidence.  Mr.  Starkie,  in  his  last  edition,  also 
takes  the  latter  view  of  that  case.  Stark.  Ev., 
Am.  ed.,  1837.  p.  441;  though  he  took  the  op- 
posite view  in  his  former  editions.  Vide,  1 
Stark.  Ev.,  Am.  ed.,  1828,  p.  514,  sec.  80,  cited 
in  n.  322  of  Cowen  &  H.  Phil.,  as  3  Stark., 
515 ;  i.  e.,  3d  part  with  the  marg.  page.  The 
manner  in  which  this  question  has  been  treated 
by  several  of  the  American  courts  may  be  seen 
in  Cowen  &  H.  Phil. ,  n.  825,  p.  423,  and  n.  417, 
p.  544.  It  is  very  nice,  and  need  not  now  be 
pursued  ;  for  the  cases  going  most  strongly  to 
establish  the  secondary  character  of  presump- 
tive evidence,  and  rejecting  it  on  that  ground, 
generally,  if  not  always,  have  'required  [*4O7 
that  the  existence  of  the  direct  and  higher  evi- 
dence should  appear  affirmatively  and  clearly 
to  be  within  reach  of  the  party,  before  the  dis- 
tinction can  be  applied.  The  existence  of  di- 
rect evidence  appearing,  a  suspicion  is  many 
times  raised  against  the  presumptive  evidence 
so  strong  as  to  destroy  its  effect  with  a  jury  if 
not  to  shut  it  out  as  incompetent.  The  dispute 
between  quality  and  measure  is,  per  haps,  there- 
fore, rather  one  of  words  than  substance.  The 
direct  evidence  of  the  usual  steps  to  charge  a 
drawer  or  indorser,  is  often  lost.  The  notary 
or  other  witnesses  may  be  dead  or  absent  be- 
yond the  jurisdiction  of  the  court  ;  present- 
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ments,  notices,  etc.,  are  all  matters  which 
usually  may,  in  their  own  nature,  be  proved 
by  direct  oral  evidence  ;  and  where  that  is  not 
shown  to  be  in  existence,  there  is  nothing  in  the 
rule  of  Williams  v.  East  India  Co. ,  to  shut  out 
a  promise  or  part  payment  as  secondary  evi- 
dence. If  it  be  so  in  any  case,  on  the  ground 
that  ex  natura  rei,  higher  evidence  must  be  pre- 
sumed to  exist,  that  could  only  be  as  to  the 
protest  of  a  foreign  bill  of  exchange;  an  actual 
written  protest  of  a  foreign  bill  being  in  gener- 
al necessary,  and  this  being  a  writing  which  is 
self-proved  by  the  seal  of  the  notary,  it  is 
plausible  to  say  that  the  protest  must  be  pro- 
duced, if  that  be  insisted  on  as  primary  evi- 
dence. Vide  Chit.  Bills,  489,  Am.  ed.,  1839. 
But  the  protest  has  never  yet  been  regarded  as 
evidence  of  a  primary  character;  and  the  con- 
trary has  been  repeatedly  held.  Three  cases 
now  occur  to  me  where  a  promise  to  pay  by  a 
collateral  party  has  been  received  as  presump- 
tive evidence  that  a  foreign  bill  had  been  pro- 
tested. Gibbon  v.  Coggon,  2  Camp.,  188;  Green- 
way  v. Bindley,  4  Id.,  52  ;  Patterson  v.  Beecher, 
6  J.  B.  Moore,  319.  Again  ;  protest  is  not  al- 
ways necessary  to  charge  the  drawer.  It  is  not 
so  when  the  drawee  has  no  effects  ;  and  in 
Rogers  v.  Stephens,  2  T.  R,  713,  the  drawer  say- 
ing the  bill  must  be  paid,  was  held  equivalent 
to  an  admission  that  there  were  none.  If  a 
drawer  or  indorser  be  fully  indemnified,  that 
has  often  been  held  a  ground,  of  itself,  for 
charging  him.  The  purpose  of  presentment, 
protest  and  notice  is,  that  he  may  save  himself ; 
and  proof  of  them  becomes  unnecessary,  if  it 
4O8*J  appear  clearly  and  affirmatively  *that 
he  is  absolutely  safe  without  them.  If  he  ad- 
mit his  liability,  why  not,  on  the  principle  of 
Rogers  v.  Stephens,  say  the  admission  involves 
the  fact  that  he  has  absolutely  saved  himself 
in  some  way,  as  well  as  that  he  never  was  in 
danger  ? 

In  any  and  every  view  which  I  have  been 
able  to  take  of  the  decision  by  the  learned  court 
which  tried  and  re-examined  this  case,  I  can- 
not resist  the  conclusion  that  they  are  entirely 
sustained  by  the  law  of  the  laud. 

A  technical  objection  has  been  raised  by  the 
plaintiff  in  error.  By  some  strange  clerical 
mistake,  either  in  the  original  record,  or  tran- 
script, or  error  books,  it  appears  by  the  latter 
as  if  the  placita  in  the  Superior  Court  was  of 
August  Term,1833,  while  the  day  of  the  promise 
laid  in  the  declaration, is  Aug.  l,1837,four  years 
after  suit  brought.  The  declaration,  however, 
contains  the  general  counts  only,  and  counsel 
seem  aware  of  the  weakness  under  which  the 
objection  labors  in  point  of  principle,  by  sug- 
gesting that  the  copy  of  the  bill  of  exchange 
served  with  the  declaration  bears  date  in  Mar., 
1837.  Could  he  import  that  bill  into  the  dec- 
laration I  admit  the  judgment  could  not  be  sus- 
tained without  amendment ;  for,  where  the 
cause  of  action  appears  on  the  face  of  the  rec- 
ord to  have  arisen  after  suit  brought,  the  ob- 
jection is  fatal  even  on  error.  Here,  however, 
it  falls  short  of  that  principle  ;  for  the  day  is 
entirely  immaterial.  The  bill  of  exchange  can- 
not be  regarded  as  a  part  of  the  record,  al- 
though this  contains  a  suggestion  that  the 
plaintiff  filed  and  served  a  copy  of  the  bill  as 
that  on  which  the  action  was  brought.  The 
Statute  of  Mar.  21,  1837,  Sess.  L.  of  that  year, 
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p.  72,  provides  that  "An  entry  in  substance  of 
a  true  copy  of  [a  bill  or  note  on  which  the 
plaintiff  declares  generally]  in  the  circuit  roll, 
with  a  suggestion  of  the  service  thereof  upon 
all  the  defendants  served  with  process  or  dec- 
laration, shall  be  prima  facie  evidence"  of  the 
fact  of  service.  I  do  not  deny  that  a  suggestion 
which  is  properly  a  part  of  the  record  may  be 
the  subject  of  a  writ  of  error.  Here,  however, 
it  is  not.  The  entry  is  at  most  merely  evidence 
of  a  certain  fact,  leaving  its  relation  to  the  rec- 
ord, in  legal  effect,  the  same  as  it  stood  at 
common  law.  Error  never  would  lie  at  com- 
mon law  on  *matter  of  evidence,  nor  [*4O1> 
will  it  now  except  where  some  point  is  pre- 
sented by  bill  of  exceptions.  The  point  now 
under  consideration  is  not  so  raised.  I  do  not 
think,  therefore,  that  error  would  lie  on  the 
point  even  from  this  court,  to  which  the  statute 
seems  to  be  exclusively  confined.  It  author- 
izes an  entry  on  the  circuit  roll,  which  is  un- 
known to  any  court  in  the  State  except  this. 
I  do  not  find  that  the  statute  has  since  been  ex- 
tended, as  it  undoubtedly  should  have  been,  to 
the  Superior  and  County  Courts.  Causes  in 
those  courts,  therefore,  seem  still  to  stand  on 
the  rule  in  Steuben  Co.  Bk.  v.  Stephens,  14 
Wend.,  243.  which  required  independent  evi- 
dence of  service  to  be  made  at  the  trial.  The 
whole  is,  therefore,  in  this  case  the  merest  mat- 
ter of  evidence  not  made  a  part  of  the  record 
or  bill  of  exceptions  ;  and  so  not  coming  here 
in  a  way  which  enables  us,  for  the  purpose  of 
the  objection,  even  to  know  that  the  action  be- 
low was  based  on  a  bill  of  exchange.  The  day 
stated  in  the  declaration  must,  therefore,  be 
regarded  as  relevant  to  matters  exclusively  ap- 
plicable to  the  general  counts,  with  respect  to 
which  the  day  may  belaid  at  any  time. 

I  know  certain  cases  in  this  court  have  held 
that,  though  the  day  laid  in  the  declaration  be 
so  totally  immaterial  that  it  may  be  disregarded 
in  proof,  yet  it  must,  in  all  cases,  appear  on 
the  record  to  have  preceded  the  commence- 
ment of  the  suit.  Cheethamv.  Lewis,  3  Johns., 
42.  There  the  action  was  for  a  libel,  and  the 
defendant  demurred  generally,  and  the  de- 
murrer was  sustained,  because  the  day  of  pub- 
lication was  laid  after  that  contained  in  the 
memorandum.  I  confess  that,  from  the  strong 
language  of  the  court,  who  pronounced  the 
mistake  to  be  fatal,  even  in  arrest  or  on  error, 
I  had  since  regarded  the  decision  of  the  cause 
of  action  as  making  the  day  so  far  a  matter  of 
substance  in  all  cases,  that,  relatively  to  the 
placita  of  the  inferior  courts,  and  the  memo- 
randum of  this,  it  must  always  appear  to  have 
preceded  the  day  mentioned  in  them.  I  infer 
that  Waring  v.  Tates,  10  Johns.,  119,  went  on 
that  ground.  It  was  an  action  of  atfuumpsit,  in 
which,  it  seems,  the  plaintiff  relied  on  the  gen- 
eral counts,  though  that  is  not  clearly  stated. 
The  court  there  iterate  the  rule  in  Cfteetham  v. 
Lewis,  and  cite  *that  case  alone  to  sus-  [*4-lO 
tain  the  demurrer.  It  must  in  any  view  be  re- 
garded as  an  authority  going  materially  to  sus- 
tain the  very  broad  doctrine  of  the  former 
case.  The  only  subsequent  case  I  find  is 
Thomas  v.  Leonard,  11  Wend.,  53.  There  the 
day  was  material,  the  declaration  being  ex- 
pressly on  a  promissory  note,  which  appeared 
not  to  have  fallen  due  till  several  months  after 
suit  brought.  This  court  pronounced  the  ob- 
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lection  fatal  on  motion  in  arrest,  but  gave 
leave  to  amend;  it  appearing  that  the  entry 
was  made  through  a  clerical  mistake.  In  the 
previous  case  of  Soper  v.  Soper,  5  Wend.,  112, 
on  the  mere  presumption  of  a  similar  mistake, 
which  resulted  inasuccessful  motion  for  judg- 
ment non  o&Htante  veredicto,  this  court  gave 
time  for  making  a  motion  to  amend.  Indeed, 
everybody  knows  that  such  slips  are  about  al- 
ways produced  by  the  carelessness  of  some 
clerk.  No  case  in  this  court  that  I  remember 
goes  the  length  of  saying  that  the  amendment 
may  be  made  by  the  court  to  which  error  is 
brought;  though  such  a  defect  was  amended, 
after  error  brought,  on  motion  to  the  court 
below,  in  Dickinson  v.  Planted,  7  T.  R.,  474. 
But  I  have  no  hesitation  in  saying  it  is  em- 
braced by  one  of  the  provisions  for  amending 
after  verdict,  contained  in  the  2  R.  8. ,  344,  2d 
ed.,  sec.  7,  sub.  14.  This  subdivision  is  very 
comprehensive,  authorizing  us,  when  acting  as 
a  Court  of  Error,  to  amend  all  clerical  mis- 
takes in  the  record,  by  which  neither  party 
may  have  been  prejudiced.  On  this  appearing 
to  be  a  mistake,  we  might  allow  the  defendant 
in  error  to  amend,  at  least  on  payment  of  costs; 
vide  Id.,  sec.  8;  and  for  that  object  I  should 
think  we  ought  to  give  him  time  to  move,  if 
that  were  necessary. 

But,  although  a  motion  to  amend  might  be 
necessary,  and  clearly  would,  were  the  day 
material  as  it  was  in  Thomas  v.  Leonard,  I  am 
of  opinion  that  our  earlier  cases  cannot  be  sus- 
tained in  their  application  to  a  case  where  the 
day  is  entirely  immaterial.  In  all  the  author- 
ities referred  to  by  the  court,  on  the  occasion 
of  deciding  Cheetham  v.  Lewis,  the  day  laid  in 
the  declaration  was  material ;  in  the  first.  Ven- 
ables  v.  Daffe,  Carth.,  113,  as  being  descriptive 
of  a  record.  The  other  two,  1  Doug.,  61,  and 
411*]  7  T.  R.,  470,  were  cases  *of  declara 
tions  on  notes,  averring  them  to  have  fallen 
due  after  the  day  mentioned  in  the  memoran- 
dum. There  are  some  old  English  cases  which 
go  the  whole  length  of  Cheethamv.  Lewis,  but 
they  were  cited,  reconsidered  and  overruled  in 
the  late  case  of  Arnold  v.  Arnold,  3  Bing.  N. 
C.,  81,  which  is  directly  in  point  for  the  de- 
fendant in  error.  On  a  declaration  for  money 
lent  laying  the  day  after  the  suit  had  been 
brought,  the  court  refused  to  arrest  the  judg- 
ment, confining  the  rule  to  those  cases  only 
where  the  day  does  not  appear  to  be  wholly 
immaterial.  It  is  only  by  such  a  limitation 
that  the  rule  can  be  made  to  harmonize  either 
with  principle  or  authority. 

I  am  of  opinion. -on  all  the  points  taken,  that 
the  judgment  of  the  court  below  should  be  af- 
firmed. 

By  Bronson,  ./.  After  looking  into  most 
of  the  cases  on  this  question,  I  came,  at  first, 
to  the  conclusion,  though  very  reluctantly, 
that  the  judgment  must  be  reversed.  But  the 
remarks  of  my  brother,  Cowen,  upon  the  cases 
in  this  court,  and  the  distinction  which  be  has 
so  fully  illustrated  between  this  case  and  those 
where  it  appeared  affirmatively  that  the  in 
dorser  had  not  been  duly  charged,  have  satis- 
fled  my  mind  that  we  are  at  liberty  to  consider 
the  question  upon  principle  and  the  weight  of 
authority  elsewhere,  as  well  as  in  this  State. 

But  while  I  concur  in  the  affirmance  of  the 


judgment.  I  am  not  prepared  to  go  so  far  aa 
some  of  the  English  cases  have  gone,  in  charg- 
ing an  indorser  or  drawer  on  a  promise  to  pay; 
and  I  shall,  therefore,  state  very  briefly,  and 
without  reviewing  the  cases,  the  grounds  of 
my  opinion. 

When  the  fact  appears  that  there  has  been 
laches  on  the  part  of  the  holder,  a  sub.-rqiH-nt 
promise  by  the  indorser  to  pay  the  bill,  will 
not  render  him  liable,  unless  it  also  appears 
that  the  promise  was  made  with  full  knowl- 
edge of  the  fact  that  he  had  been  discharged 
by  the  laches  of  the  holder.  But  on  proof  of 
a  promise  by  the  indorser,  with  knowledge 
that  he  was  not  liable  on  the  bill,  the  holder 
may  recover ;  not,  however,  on  the  ground 
that  the  indorser  is  bound  by  *the  [*412 
promise  as  matter  of  contract,  for  it  wants  con- 
sideration ;  but  on  the  ground  that  the  prom- 
ise amounts  to  a  waiver  of  the  objection  that 
the  proper  steps  had  not  been  taken  to  charge 
the  indorser.  If  this  were  a  new  question,  I 
should  feel  great  difficulty  in  subscribing  to 
this  application  of  the  doctrine  of  waiver.  The 
undertaking  of  a  drawer  or  indorser  is  condi- 
tional. He  agrees  that  he  will  pay  if  the  bill 
is  dishonored,  and  he  has  due  notice  of  that 
fact.  If  the  bill  is  not  presented  and  notice 
given  at  the  proper  time,  the  drawer  or  in- 
dorser is  discharged.  His  obligation  is  at  an 
end.  Before  the  bill  comes  to  maturity,  he 
may  dispense  with  the  necessity  of  making  a 
demand  and  giving  notice ;  but  I  do  not  per- 
ceive how  he  can  do  so  afterwards.  Before 
the  proper  time  arrives,  the  necessity  for  do- 
ing an  act  may  be  waived  ;  but  I  do  not  see 
how  that  can  be  done  after  the  time  for  per- 
formance has  gone  by.  A  man  may  sometimes 
waive  the  assertion  of  a  forfeiture ;  but  cases 
belonging  to  that  class  depend  on  peculiar  prin- 
ciples, and  are  not,  I  think,  applicable  to  the 
case  of  a  drawer  or  indorser,  who  has  not  been 
duly  charged.  As  an  original  question,  I 
should  be  of  opinion  that  whenever  it  plainly 
appears  that  there  has  been  laches  on  the  part 
of  the  holder,  the  drawer  or  indorser  is  dis- 
charged, and  a  subsequent  promise,  though 
made  with  full  knowledge,  cannot  aid  the  case. 
But  the  rule  has  been  settled  otherwise,  and 
whenever  it  becomes  necessary  to  apply  it,  I 
shall  feel  myself  bound  by  the  weight  of  au- 
thority. 

In  this  case  the  question  of  waiver  does  not 
arise,  for  there  was  no  evidence  tending  to 
show  affirmatively  that  there  had  been  laches 
on  the  part  of  the  holder.  The  question,  there- 
fore, is  not  concerning  the  effect  of  a  subse- 
quent promise,  when  it  appears  that  the  in- 
dorser bad  been  discharged,  but  whether  there 
was  sufficient  evidence  of  due  diligence  on  the 
part  of  the  holder,  to  carry  the  cause  to  the 
jury.  So  far  as  relates  to  notice  I  cannot  en- 
tertain a  doubt  that  there  was  good  presump- 
tive evidence  that  the  iudorser  had  been  duly 
charged.  The  unqualified  promise  to  pay  fur- 
nHii'd  strong  ground  for  believing  that  notice 
had  been  given,  because  such  a  promise  is  not 
usually  made  unless  "notice  has  been  f*4 I 3 
received ;  and  I  can  perceive  no  reason  why 
this,  like  most  other  questions  of  fact,  should 
not  be  submitted  to  the  jury  upon  presump- 
tive evidence  as  well  as  upon  direct  evidence. 
If  it  were  not  for  the  cases  of  Trimble  v.  Thorne, 
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16  Johns.,  152,  and  Jones  v.  Savage,  6  Wend., 
658,  I  could  not  have  doubted  for  a  moment 
on  the  question  ;  and  my  brother,  Cowen,  has 
shown  that  the  first  of  those  cases  is  not  di- 
rectly in  point,  and  that  the  second  was  some- 
what shaken  by  the  subsequent  case  of  Keeler 
v.  Bartine,  12  Wend.,  110.  If  we  are  at  lib- 
erty, as  I  think  we  are,  to  consider  the  ques- 
tion either  upon  principle  or  the  strong  cur- 
rent of  authority,  it  is  quite  clear  that  there 
was  evidence,  from  which  the  jury  might  find 
that  the  indorser  had  due  notice  of  the  dis- 
honor of  the  check. 

This  was  not,  however,  a  presumption  of 
law,  to  be  declared  by  the  court;  but  a  pre- 
sumption of  fact,  which  belonged  to  the  jury. 
Hicks  v.  Beaufort,  4  Bing.  N.  C.,  229.  If  the 
defendant  had  excepted  to  the  instruction  by 
the  judge,  that  "upon  the  evidence  as  given 
the  plaintiff  was  entitled  to  recover,"  the  judg- 
ment could  not  be  maintained;  but  the  excep- 
tion taken  only  goes  to  the  refusal  to  nonsuit 
the  plaintiff,  and  there  the  judge  was  clearly 
right,  so  far  as  relates  to  the  question  of  notice. 

But  in  relation  to  the  due  presentment  of 
the  check  at  the  bank  for  payment,  a  fact 
"which  the  plaintiff  was  also  bound  to  establish, 
the  case  is  not  so  free  from  difficulty.  Al- 
though an  unqualified  promise  by  the  indorser 
to  pay  the  bill,  is  presumptive  evidence  of  no- 
tice, it  has  little  or  no  tendency  to  prove  a  de- 
mand; and  on  this  point  I  am  not  prepared  to 
go  so  far  as  some  of  the  English  cases  have 
gone.  Whether  the  bill  has  been  presented 
for  payment  or  not,  is  a  question  upon  which, 
in  the  ordinary  course  of  business,  the  drawer 
or  indorser  has  no  personal  knowledge.  He 
usually  acts  upon  information  communicated 
by  the  holder.  On  receiving  notice  of  the  dis- 
honor of  the  bill,  he  would  be  likely  to  be- 
lieve and  act  upon  the  information;  and  he 
might  either  pay,  or  promise  to  pay,  although 
no  demand  had,  in  fact,  been  made.  I  do  not 
see,  therefore,  how  the  promise,  although  it 
has  some  tendency  to  prove  notice,  can  be  re- 
414*]  garded  *as  laying  a  sufficient  founda- 
tion for  presuming  a  demand.  It  proves  lit- 
tle, if  anything,  more  than  that  the  drawer  or 
indorser  believed  the  bill  had  been  dishonored, 
because  he  had  been  so  informed  by  the  holder. 

But  here  there  was  something  more  than  a 
promise  to  pay.  When  called  on  by  the  wit- 
ness, the  defendant  said  "he  knew  the  check 
had  been  dishonored,  and  had  lain  over."  Al- 
though not  conclusive,  this  was  evidence  from 
which  the  jury  might  infer  that  the  check  had 
in  fact  been  dishonored;  in  other  words,  that 
it  had  been  presented  to  the  bank  at  the  proper 
time,  and  that  payment  had  been  refused. 

As  there  was  evidence  from  which  the  jury 
would  have  been  authorized  to  find  both  pre- 
sentment and  notice  at  the  proper  time,  the 
motion  for  a  nonsuit  was  properly  overruled, 
and  the  judgment  should  be  affirmed. 

Nelson,  Oh.  J.,  concurred  in  affirming  the 
judgment. 

Judgment  affirmed. 

Pleading— Error  in  alleging  date,  when  cause  for 
reversal.  Cited  in— 24  Wend.,  78 ;  35  Am.  Dec.,  601. 

Negotiable  paper  —  Charging  indorsei —  Demand 
and  notice. 

Approved— 2  Disn.  (Ohio),  479. 
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THE  PEOPLE,  ex  rel.  THE  ATTORNEY-GEN- 
ERAL, 

v. 
KANE. 

A  police  justice  cannot  constitutionally  be  ap- 
pointed by  the  Common  Council  of  a  city,  though 
authority  to  make  such  appointment  be  given  by 
Act  of  the  Legislature.-t' 

Citations— Act,  April  6,  1805,  sec.  5;  Act,  April  2, 
1806,  sec.  4 ;  4  Webst.  &  Skin.  L.,  185,  461 :  Const., 
1822,  art.  4,  sees.  7, 14 ;  Laws.  1823,'  p.  63,  sec.  8 ;  Act, 
1826,  p.  163,  sec.  17 ;  1  R.  S.,  107,  sec.  9. 

TNFORMATION  in  the  nature  of  a  quo  war- 
L  ranto.  In  October  Term,  1838,  the  Atty- 
Gen.  filed  an  information  that  June  4,  1838, 
Hazael  Kane  had  intruded  into  the  office  of 
police  justice  in  the  City  of  Albany,  claiming 
to  be  a  police  justice  of  the  city,  and  to  have 
and  enjoy  the  rights,  etc.,  and  emoluments  of 
the  office,  and  continued  so  to  do  up  to  the 
day  of  the  filing  of  the  information;  and  that 
*during  all  such  time  John  O.  Cole,  of  f*415 
the  City  of  Albany,  had  been  rightfully  en- 
titled to  the  office.  The  defendant  pleaded 
that  June  4,  1838,  he  was  duly  appointed  to 
the  office  of  a  police  justice  by  the  Common 
Council  of  the  City  of  Albany,  in  pursuance 
of  an  Act  of  the  Legislature  of  the  State  passed 
Apr.  13,  1836,  entitled  "An  Act  to  Amend  the 
Several  Acts  Relating  to  the  City  of  Albany," 
etc.,  and  that  he  had  in  due  form  took  and  sub- 
scribed the  oath  of  office.  To  this  plea  the 
Atty-Gen.  demurred. 

Mr.  W.  Hall,  Atty-Gen.,  and  J.  Van  Bu- 
ren,  for  the  people. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  Act  of 
Apr.  6,  1805,  sec.  5,  authorized  the  appoint- 
ment by  the  Council  of  Appointment  of  two 
special  justices  for  preserving  the  peace  in  the 
City  of  Albany.  They  were  vested  with  like 
powers  as  justices  of  the  county,  concerning 
felons,  other  public  offenders,  etc.,  and  were 
to  attend  on  specified  days  an  office  in  said  city 
called  the  police  office,  in  the  execution  of  their 
duties.  In  the  next  year,  by  the  Act  of  Apr. 
2,  1806,  sec.  4,  the  Cornmon  Council  of  Albany 
were  authorized  to  pass  ordinances  regulating 
the  police  office  and  prescribing  the  duties  of 
the  police  justices,  etc.  See  4  Webst.  &  Skin, 
ed.  of  Laws,  pp.  185,  461.  Thus  the  law  stood 
on  this  subject  down  to  the  adoption  of  the 
new  Constitution  in  1822,  at  least  I  have  seen 
no  alteration  of  it,  nor  was  any  referred  to  on 
the  argument.  By  art.  4,  sec.  7,  of  that  instru- 
ment all  judicial  officers  are  to  be  appointed 

tit  was,  however,  conceded  on  the  argument  by 
the  Attorney-General  and  his  associate  counsel, 
that  the  Common  Council  of  a  city  may  designate 
one  or  more  of  the  justices  of  the  peace  of  the  city, 
or  justices  of  the  justices'  court  of  thnt  city,  to  per- 
form the  duties  specially  appertaining  to  the  police. 
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by  the  Governor  and  Senate,  except  justices  of 
the  peace  in  the  several  towns,  who  were  to  be 
appointed  by  the  judges  and  supervisors  of  the 
counties.  Section  14  made  another  exception; 
by  it  the  appointment  of  the  special  justices 
and  assistant  justices  in  the  City  of  N.  Y.  was 
vested  in  the  Common  Council  of  that  city. 
416*]  *The  Legislature  of  1828,  whose 
chief  business  it  was  to  modify  and  arrange 
the  existing  laws  in  conformity  with  the  pro- 
visions of  the  new  Constitution,  enacted  "that 
justices  in  cities,  including  the  justices  of  the 
Special  Justices'  Court  in  the  City  of  Albany, 
and  the  justices  of  the  Marine  Court  of  the 
City  of  N.  Y.,  whose  appointment  is  not  pro- 
vided for  by  the  Constitution,  shall  be  ap- 
pointed by  the  person  administering  the  gov- 
ernment of  this  State,  with  the  consent  of  the 
Senate,  etc.,  fixing  the  tenure  of  the  offices  at 
four  years,  except  the  marine  justices,  who  it 
is  declared  may  hold  their  offices  for  five  years, 
unless  sooner  removed  by  the  Senate,  on  the 
recommendation  of  the  Governor.  Stat.,  1823, 
p.  63,  sec.  8.  The  Constitution  had  already 
provided  for  the  town  justices,  as  well  as  the 

rial  and  assistant  justices  in  the  City  of  N. 
and  the  above  section  made  provision  for 
all  other  justices  in  cities,  the  mode  of  appoint- 
ment corresponding  with  the  7th  section  of  the 
4th  article  above  referred  to.  Then  came  the 
Act  of  1826,  the  one  under  which  the  defend- 
ant claims  to  exercise  the  powers  of  a  police 
justice,  and  by  virtue  of  which  he  was  ap- 
pointed. The  17th  section  of  that  Act,  p.  193. 
provides,  "that  the  Common  Council  of  said 
city  (Albany)  shall  have  power  and  authority 
to  regulate  the  police  of  said  city,  and  to  ap- 
point one  or  more  persons,  being  citizens  of 
said  city,  and  not  exceeding  three,  as  police 
justices,  to  hold  their  offices  during  the  pleas- 
ure of  the  Common  Council,"  giving  to  them 
the  like  powers  as  are  exercised  by  an  alder- 
man of  the  city,  or  by  a  justice  of  the  peace 
in  towns,  except  that  they  are  not  to  try  causes 
for  the  recovery  of  debts,  other  than  those 
arising  out  of  a  violation  of  the  by-laws  of  the 
city.  This  seems  to  have  been  a  re  enactment 
substantially  of  section  5  and  4  of  the  Acts  of 
1805  and  1806,  except  as  respects  the  mode  of 
appointment.  Instead  of  confining  the  power 
of  the  Common  Council  to  a  regulation  of  the 
police  office  and  prescription  of  the  duties  of 
the  police  justice  as  there  given,  that  of  ap- 
pointment is  superadded;  whether  consistently 
or  not  with  the  Constitution,  is  the  question. 
If  the  office  of  police  justice  is  to  be  re- 
garded as  a  judicial  office  the  power  conferred 
41  7*1  upon  the  Common  Council  is  *clearly 
in  conflict  with  the  7th  section  of  the  4th  arti- 
cle of  the  Constitution  :  and  that  it  is  so,  ap- 
pears to  me  too  plain  to  require  authority  or 
argument.  The  functions  of  the  officer  are 
wholly  of  a  judicial  character,  and  his  juris- 
diction, civil  and  criminal  (with  a  partial  re- 
striction of  the  former),  co  extensive  with  that 
of  justices  of  towns.  The  1  R.  S.,  107.  sec.  9, 
confirms  this  view.  Justices  of  the  Marine 
Court  of  the  City  of  N.  Y.,  justices  of  the  Jus- 
tices'Courts  of  the  cities  of  Albany  &  Hudson, 
and  all  other  justices  in  cities,  except  those  of 
whom  the  Constitution  directs  the  mode  of  ap- 
pointment, shall  be  appointed  by  the  Gover- 
nor and  Senate.  The  exception  here  refers  to 
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the  town  lustices  and  special  justices  of  the 
City  of  N.  Y.,  already  referred  to  in  art  4. 
sees.  7,  14.  If  these  police  justices  are  justices 
of  cities,  they  are  directly  within  the  section. 
The  Act  of  1826,  sec.  17,  itself  misnamed  them 
if  they  are  not. 

It  was  said  on  the  argument  that  if  the  17th 
section  of  the  Act  of  1826  cannot  be  main- 
tained, then  there  can  be  no  such  office  as  po- 
lice justice  and,  of  course,  there  is  no  authori- 
ty to  appoint  such  officer  by  the  Governor  and 
Senate  ;  and  hence  Cole,  the  former  incumb- 
ent, shows  no  title.  How  he  was  appointed 
does  not  appear.  The  information  sets  forth 
that  he  was  rightfully  entitled  to  the  office 
during  all  the  time  it  has  been  intruded  into- 
and  held  by  the  defendant;  and  this  is  no  oth- 
erwise denied  than  by  the  implication  derived 
from  the  adverse  title  set  up  by  the  defendant. 
If  that  fails,  it  follows  upon  this  record  that 
Cole  is  rightfully  in  and  entitled  to  hold. 

The  people,  therefore,  I  am  of  opinion,  are  en- 
tilled  to  judgment. 

Overruled— 26  Wend.,  599. 

Cited  in— 9  Am.  Rep.,  422,  430  (38  Conn.,  466). 


*THE  PEOPLE®.  STURDEVANT. 


Statute  Respecting  Lotteries  —  Construction  of  — 
Sale  of  Tickets  —  Pleading. 

The  exceptions  in  the  Statute  Respecting:  Lotter- 
ies, excluding  from  its  operation  lotteries  author- 
ized by  law,  and  similar  expressions,  refer  to  lot- 
teries which  had  been  authorized  by  this  State 
previous  to  the  adoption  of  the  new  Constitution  ; 
and  do  not  embrace  lotteries  authorized  by  the  law& 
of  other  States. 

The  sale  of  tickets  in  all  lotteries  being  now  total- 
ly prohibited,  it  is  no  longer  necessary  to  aver  that 
the  lottery,  for  the  selling  of  a  ticket  in  which  a 
party  is  indicted,  was  not  expressly  authorized,  by 
law. 

Citations—  N.  Y.  Const,  art.  7,  sec.  11  :  1  R.  S.,  664,. 
art.  4,  sees.  26-29.  30-36,  51  ;  Laws,  1833,  p.  484,  sec.  1. 

TNDICTMENT  for  selling  lottery  tickets. 
-L  The  defendant  was  indicted  in  the  N.  Y. 
Oyerand  Terminer.  The  second  count  charged 
that  the  said  J.  S.,  late  of,  etc.,  May  16,  in 
the  year  1889,  at,  etc.,  with  force  and  arm* 
did  vend  and  sell  to  one  W.  H.  F.  a  cer 
tain  ticket  purporting  to  be  in  the  Delaware 
lottery,  etc.  (describing  the  ticket  at  large),  in 
contempt  of  the  people  of  the  State  of  N.  Y., 
and  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  State  of  N.  Y.  and  their 
dignity.  Plea,  not  guilty.  On  the  trial,  the 
jury  found  a  special  verdict  :  that  the  defend- 
ant on,  etc.,  at,  etc.,  did  sell  to  W.  H.  F.  the 
lottery  ticket  in  the  second  count  set  forth  ; 
that  the  ticket  was  in  a  lottery  not  authorized 
by  the  laws  of  this  State,  but  was  in  a  lottery 
duly  authorized  by  the  laws  of  the  State  o"f 
Delaware,  one  of  the  U.  S.  of  America  ;  but 
whether  upon  the  whole  matter,  etc.,  conclud- 
ing in  the  usual  form.  The  argument  was 
brought  on  in  this  court  by  consent. 

Messrs.  Ogden  Hoffman  and  John  A. 
Morrill,  for  defendant. 

Mr.  J.  R.  Whiting,  District  Atty.  of  N. 
Y.  ,  for  the  people. 

The  points  raised  in  behalf  of  the  defendants 
were  : 
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I.  That  the  statute  under  which  the  indict- 
ment is  framed  is  unconstitutional. 

II.  That  if  the  statute  be  constitutional,  it 
does  not  prohibit  the  sale  in  this  State  of  lottery 
4 19*]  tickets  authorized  by  *the  laws  of  other 
States  of  the  Union,  or  by  the  laws  of  the  U.  S. 

III.  If  the  statute  does  apply  to  the  sale  of 
tickets  authorized  by  the  laws  of  another  State, 
the  indictment  is  defective. 

The  first  point  was  not  argued  ;  it  was  only 
made  to  save  it  in  case  a  review  of  the  judg- 
ment of  this  court  should  be  deemed  expedient. 

By  the  Court,  Bronson,  J.  The  people  of 
this  State,  in  1821,  made  the  following  funda- 
mental law  :  "  No  lottery  shall  hereafter  be 
authorized  in  this  State  ;  and  the  Legislature 
shall  pass  laws  to  prevent  the  sale  of  all  lottery 
tickets  within  this  State,  except  in  lotteries  already 
provided  for  by  law."  Const.,  art.  7,  sec.  11.  Sev- 
eral lotteries  were  then  in  progress,  which  had 
been  previously  authorized  by  the  Legislature 
of  this  State.  Soon  after  the  Constitution  was 
adopted,  laws  were  passed  in  pursuance  of  its 
injunction,  which  were  revised  in  1830,  before 
the  drawing  of  all  the  lotteries  had  been  com- 
pleted. 1  R.  S.,  664,  art.  4.  By  the  26th  sec- 
tion of  this  statute,  it  was  enacted,  that  "every 
lottery,  other  than  such  as  have  been  authorized 
by  law,  shall  be  deemed  unlawful,  and  a  com- 
mon and  public  nuisance."  The  27th  section 
provided,  that  "  no  person,  unauthorized  by 
special  laws  for  that  purpose,"  should  open  or 
set  on  foot  any  lottery.  The  28th  section  for- 
bids any  person  to  "publish  an  account  of  any 
such  illegal  lottery  ;  "  and  the  29th  section 
provides,  that  "no  person  within  this  State 
shall  vend,. sell,  or  barter,  furnish,  supply, 
procure,  or  cause  to  be  furnished  or  procured, 
to  or  for  any  person  or  persons,  any  ticket,  of 
any  such  lottery,  device  or  game  of  chance, 
not  expressly  authorized  by  law."  Whoever 
should  offend  against  either  of  those  provis- 
ions, was  declared  guilty  of  a  misdemeanor. 

The  words  italicized  in  these  sections,  evi- 
dently relate  to  the  same  thing  as  the  excep- 
tion in  the  Constitution;  and  they  saved  from 
the  operation  of  the  statute  those  lotteries,  and 
those  only,  which  had  been  authorized  by  the 
4 2O*]  legislature  of  this  State,  prior  to 
the  adoption  of  the  Constitution. 

In  Apr.,  1833,  it  was  enacted  as  follows: 
"  The  lotteries  authorized  by  law  to  be  drawn 
within. this  State,  may  be  continued  until  the 
close  of  the  present  year;  after  the  end  of 
which  period,  it  shall  not  be  lawful  to  contin- 
ue or  draw  any  lottery  within  this  State  ;  but 
all  and  every  lottery  heretofore  granted  or  au- 
thorized within  this  State  shall  absolutely  cease 
and  determine."  Stat.,  1833,  p.  484,  sec.  1. 
After  the  ending  of  the  year  1833,  all  lotteries, 
without  limitation  or  qualification,  became 
and  were,  "unlawful,  and  a  common  and  pub- 
lic nuisance."  The  qualification  in  the  several 
sections  of  the  Act  of  1830,  in  relation  to  lot- 
teries then  authorized  by  law,  was,  in  effect, 
repealed  ;  and  it  was  thereafter  unlawful,  and 
a  misdemeanor,  to  sell  a  ticket  in  any  lottery 
whatever.  The  defendant  was  indicted  for  sel- 
ling a  ticket  in  1839 — more  than  five  years  aft- 
er the  traffic  had  been  wholly  prohibited;  and 
I  cannot  entertain  a  doubt,  that  he  is  liable  to 
the  penalty  prescribed  by  the  statute. 
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The  fact  found  by  the  jury,  that  the  ticket 
which  the  defendant  sold  was  in  a  lottery 
"duly  authorized  by  the  laws  of  the  State  of 
Delaware,"  cannot  aid  him.  That  State  has 
no  extraterritorial  jurisdiction.  Its  laws  are 
of  no  binding  force  in  any  other  State.  There 
would  be  just  as  much  ground  for  saying,  that 
our  statute  declaring  all  lotteries  unlawful  is 
of  force  in  Delaware,  as  there  is  in  saying  that 
the  statute  of  that  State  declaring  lotteries  law- 
ful is  operative  in  this  State.  The  finding  of 
the  jury  on  this  point,  is  of  no  more  impor- 
tance than  it  would  have  been  had  they  found 
that  the  lottery  was  authorized  by  the  laws  of 
Great  Britain,  or  any  other  foreign  govern- 
ment. It  only  proves  that  the  lottery  was 
lawful  in  another  State  or  sovereignty  ;  not 
that  it  is  lawful  here. 

I  cannot  yield  to  the  argument  that  the  qual- 
ifying words  in  the  Act  of  1830,  in  relation  to 
lotteries  authorized  by  law,  included  any  other 
lotteries  than  such  as  had  been  authorized  by 
the  Legislature  of  this  State.  If  the  words  are 
to  receive  a  larger  construction,  I  do  not  see 
where  we  can  *stop.  They  will  include  [*42 1 
the  authorized  lotteries  of  every  State  and  sov- 
ereignty on  earth.  Such  a  construction  would 
fall  little  short  of  a  repeal  of  the  statute,  and 
the  argument  in  favor  of  it  rests,  I  think,  on 
no  solid  foundation.  When  the  Legislature 
speaks,  in  general  terms,  of  the  laws,  or  things 
authorized  by  law,  the  expression  must  be  un- 
derstood as  having  exclusive  reference  to  the 
laws  of  this  State.  We  have  nothing  to  do  with 
the  laws  of  other  governments  and  it  cannot  be 
supposed  that  the  Legislature  intended  to  make 
any  provision  in  relation  to  them,  when  such 
a  purpose  is  neither  indicated  by  the  subject  in 
hand  nor  by  the  form  of  expression.  To  hold 
that  the  word  "  law"  or  "  laws,"  as  used  in  our 
statute-book,  includes  any  other  laws  than  such 
as  are  of  force  in  this  State,  would  lead  to  end- 
less confusion. 

It  is  true  that  the  34th  and  35th  sections 
speak  of  the  "  laws  of  this  State;"  but  this 
qualification  cannot,  I  think,  affect  the  con- 
struction of  the  previous  sections.  Several 
statutes,  passed  in  different  years,  were,  in 
1830,  brought  together  and  embodied  in  one 
Act;  and  the  language  of  the  different  sections 
relating  to  unauthorized  lotteries  is  found  not 
to  be  entirely  uniform;  but  I  think  the  same 
thing  was  intended  throughout.  The  argu- 
ment built  upon  this  difference  in  the  form  of 
expression,  would  prove  too  much  when  ap- 
plied to  other  portions  of  the  same  statute. 
For  example;  the  29th  section  provides,  that 
"no  person  within  this  State"  shall  sell  any 
ticket.  The  27th,  39th  and  51st  sections  con- 
tain a  similar  qualification.  But  the  22d,  23d, 
28th,  30th,  34th,  35th  and  36th  sections  pro- 
vide, that  "no  person,"  without  any  such 
qualification,  shall  do  certain  acts.  If  this 
change  of  phraseology  proves  anything,  then 
the  last  mentioned  sections  forbid  the  doing  of 
certain  acts  in  other  States  and  countries,  as 
well  as  in  this,  when  it  cannot  for  a  moment 
be  supposed  that  any  such  thing  was  intend- 
ed by  the  Legislature.  This  illustration  goes 
to  prove  what  I  should  have  deemed  suf- 
ficiently obvious  had  it  not  been  questioned, 
that  the  Legislature,  when  speaking  of  laws, 
persons,  things  or  acts,  must  always  be  under- 
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stood,  unless  something  plainly  appears  to  tne 
422*]  contrary,  as  intending  the  laws  *of  this 
Slate,  and  persons  and  things,  and  acts  to  be 
done  within  it.  The  jury  have  found  that  the 
defendant  sold  a  ticket  in  1839.  That  is  enough 
to  subject  him  to  the  penalty  prescribed  by  the 
statute. 

II.  But  it  is  said  that  the  second  count  of  the 
indictment  is  insufficient,  because  it  is  not  al- 
leged, in  the  language  of  the  29th  section,  that 
the  ticket  was  in  a  lottery  "  not  expressly  au- 
thorized by  law."  If  the  defendant  had  been 
charged  with  selling  a  ticket  prior  to  the  year 
1834,  it  would  undoubtedly  have  been  neces- 
sary to  aver  or  show  that  the  lottery  was  unau 
thorized.  because  some  lotteries  were  then  law- 
ful and  were  not  included  in  the  prohibition. 
But  those  lotteries  ended  with  the  year  1833. 
and  since  that  period  all  lotteries  whatever 
have  been  unauthorized  and  contrary  to  law. 
If  the  Act  of  1833  did  not  work  a  technical  re- 
peal of  the  qualifying  words  in  the  Act  of 
1830,  the  two  statutes  taken  together,  contain 
an  unqualified  prohibition  against  the  sale  of 
any  lottery  tickets  after  the  year  1833.  The  in- 
dictment charges,  in  legal  language,  that  the 
defendant  sold  a  ticket  in  the  year  1839,  and 
is,  I  think,  clearly  good. 

The  Court  of  Oyer  and  Terminer  should  be  ad- 
vised to  proceed  and  render  judgment  against  the 
defendant,  on  the  verdict. 

Explained-2  Park.,  598. 

Cited  in-3  Denio,  95 ;  1  N.  Y.,  183, 185 ;  73  N.  Y., 
476 ;  94  N.  Y.,  143  (46  Am.  Rep.,  130) ;  26  Hun,  397  ;  7 
Rob.,  80. 


BORLAND  v.  PATTERSON. 

Slander —  Pleading. 

In  slander,  the  averment  In  the  declaration  of  par- 
ticular facts,  showing  that  the  person,  in  whose 
hearing  the  words  are  alleged  to  have  been  spoken, 
must  have  known  that  the  defendant  meant  to  im- 
pute a  crime  to  the  plaintiff,  will  render  ambiguous 
words  slanderous. 

Citations— 10  Mod.,  196 ;  11  Johns.,  54 ;  15  Wend., 
232  ;  16  Wend.,  9. 

O  LANDER.  The  plaintiff,  James  Dorland, 
kJ  in  the  prefatory  part  of  the  first  count  of 
his  declaration,  stated  that  he,  and  Gilbert 
Dorland  as  security  for  him,  made  a  promis- 
sory note  for  $117  to  one  P.  Vanderbilt,  their 
proper  signatures  being  affixed  to  such  note; 
that  he  intrusted  the  note  to  the  defendant  to 
deliver  to  the  payee;  that  the  defendant  did  de 
423*]  liver  *it,  and  then  to  cause  it  to  be  sus- 
pected and  believed  that  he  (the  plaintiff)  had 
been  and  was  guilty  of  the  crime  of  forgery, 
in  a  discourse  concerning  the  signature  of  Gil- 
bert Dorland  to  the  note,  in  the  presence  and 
hearing  of  Vanderbilt  and  of  divers  other  good 
and  worthy  citizens.spoke  these  words:  "James 
Dorland  gave  me  that  note  to  give  to  you,  and 
is  it  not  all  one  man's  handwriting?  I  will  bet 
ten  dollars  that  that  is  a  forged  note;"  thereby 
meaning  and  intending  that  the  plaintiff  had 
forged  the  signature  of  Gilbert  Dorland,  and 
had  been  and  was  guilty  of  the  crime  of  for- 
gery. In  the  prefatory  part  of  the  second  count 
of  the  declaration,  the  plaintiff  stated  the  mak- 
ing of  the  note  by  himself  and  Gilbert  Dor- 
land,  that  the  note,  at  his  request,  was  deliv- 
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ered  by  the  defendant  to  Vanderbilt.  and  that 
the  defendant,  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  thecrimeof  forgery, 
in  a  discourse  which  he  had  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  note, 
in  the  presence  and  hearing  of  divers  good  and 
worthy  citizens,  spoke  these  words:  "  That  is 
a  forged  note.  I  will  bet  ten  dollars  that  that 
is  a  forged  note;"  thereby  meaning  and  intend- 
ing to  charge  the  plaintiff  with  Hie  crime  of 
forgery,  andfto  have  it  understood  and  believed 
that  the  plaintiff  was  guilty  of  the  crime  of 
forgery.  To  which  counts  the  defendant  put 
in  separate  demurrers. 

Mr.  C.  W.  Swift,  for  defendant. 

Messrs.  R.  Wilkinson  and  W.  J.  Street, 
for  plaintiff. 

By  the  Court,  Cowen,  J.  The  concluding 
innuendoes  in  both  counts  infer  a  charge  that 
forgery  had  been  committed,  and  that  the 
plaintiff  was  the  guilty  agent.  That  the  words, 
as  laid  in  the  first  (jount,  import  a  charge  that 
the  name  of  Gilbert  Dorland  had  been  forged 
can  scarcely  admit  of  a  dispute,  when  we  con- 
sider them  as  addressed  to  Vanderbilt.  Both 
he  and  the  defendant  are  shown  to  have  had  a 
full  knowledge  of  all  the  concomitant  circum- 
stances: as  that  the  note  had  been  given  by  the 
plaintiff  for  his  own  debt,  with  his  father's 
name  as  a  surety,  etc.  Under  these  known  cir- 
cumstances the  defendant  is  presented  as  stat- 
ing *to  the  payee  that  the  note  was  a  [*424 
forgery;  a  note  coming  from  the  plaintiff,  the 
only  person  interested  in  getting  it  up;  and  for 
whom  no  one  would  certainly  volunteer  to 
commit  the  forgery.  Therefore,  if  G.  Dorland's 
name  was  forged  at  all.  this  must  have  been 
done  by  the  plaintiff.  Such  is  the  train  of 
thought  which  must  have  been  started  by  the 
suggestion,  in  the  mind  of  Vanderbilt,  and  for 
the  conclusion  which  followed,  the  defendant 
stands  responsible.  The  rule  is  that  he  is  ac 
countable  for  the  import  of  words  as  it  will 
naturally  be  understood  by  the  hearer;  Har- 
rison v.  Thornborovgh,  10  Mod.,  196;  Gidney 
v.  Blake,  11  Johns.,  54;  and  explanatory  cir- 
cumstances, known  to  both  parties,  speaker 
and  hearer,  are  to  be  taken  into  the  account  as 
a  part  of  the  words.  Andrews  v.  Woodmansee,  15 
Wend.,  232;  Miller  v.  Maxwell,  16  Id.,  9.  This 
view  sustains  the  first  count.  That  the  slan- 
der addressed  to  Vanderbilt  is  charged  as  at 
the  same  time  reaching  the  ears  of  others  who 
could. not  understand  it,  will  not  vitiate  the 
count. 

The  fatal  objection  to  the  second  count  is, 
that  the  words  are  charged  as  addressed  to  cas- 
ual hearers,  who  are  not  presented  as  knowing 
or  having  any  of  those  thing  explained  to  them 
by  which  Vanderbilt  must  have  understood 
the  words  to  insinuate  the  plain  tiff's  guilt.  The 
defendant  is  put  forward  as  speaking  of  the 
plaintiff  and  the  note,  but  in  what  terms  does 
not  appear.  Non  comtat  but  his  words  were 
calculated  to  avert,  rather  than  fix  the  charge 
upon  him.  I  can  collect  nothing  more  from 
that  count,  than  a  general  charge  that  the  note 
was  a  forgery.  There  is  nothing  to  intimate 
that  any  hearer  understood  particularly  what 
the  note  was,  or  that  the  plaintiff  had  ever  seen 
it.  It  was  not  enough  that  the  defendant  could 
point  the  slander  in  his  own  mind,  so  long  as 
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it  appears  to  have  been  pointless  in  the  minds 
of  the  hearers.  Miller  v.  Maxwell  says  that  cir- 
cumstances must  be  put  on  the  record  in  such 
a  way  that  the  court  may  read  them  as  a  part 
of  the  slander.  That  cannot  be,  unless  they 
are  presented  as  speaking  in  connection  with 
the  words. 

Judgment  for  plaintiff  on  demurrer  to  first 
count,  and  for  defendant  on  the  second  count. 

Cited  in-7  Barb.,  261. 
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THE  SARATOGA  AND  SCHENECTADY 
RAILROAD  COMPANY. 

Action  against  Ry.  Co.  for  Personal  Injury  Sus- 
tained through  Negligence  of  the  Company's 
Agents — Damages — Admissibility  of  Evidence 
of  Loss  Sustained  by  Plaintiff  in  His  Business 
— Opinions  of  Witnesses  as  to  Amount  of  Loss, 
Inadmissible — Effect  of  Breaking  Leg — Charge 
— Measure  of  Damages. 

In  an  action  on  the  case  against  a  railroad  com- 
pany for  an  injury  sustained  to  the  person  of  a  pas- 
senger, through  the  negligence  of  the  agents  of  the 
company,  evidence  of  loss  sustained  by  the  plaintiff 
in  his  business  in  consequence  of  the  injury  re- 
ceived, is  proper  to  aid  the  jury  in  estimating  the 
plaintiff's  damages :  and  for  that  purpose  the  nat- 
ure of  the  plaintiff's  business,  its  extent,  and  the 
importance  of  his  personal  oversight  and  superin- 
tendence in  conducting  it,  may  be  shown ;  but  the 
opinions  of  witnesses  as  to  the  amount  of  the  loss 
are  inadmissible. 

Where  the  immediate  injury  is  the  breaking  of  a 
leg,  witnesses  may  be  examined  on  the  trial  as  to 
the  then  and  probable  future  condition  of  the  limb ; 
but  inquiries  as  to  the  consequences  of  a  hypothet- 
ical second  fracture  are  not  admissible. 

It  is  erroneous  for  a  judge  in  such  a  case  to  charge 
a  jury  that,  in  estimating  the  damages,  they  may 
take  into  consideration  the  probable  expenses  of 
conducting  the  suit  beyond  the  taxable  costs  and 
counsel  fees. 

Citations— 3  Doug.,  157 ;  Peake,  JV.  P.,  25.  43 ;  Russ. 
&  R.  Cr.  Cas.,  456 ;  10  Bing..  57 ;  2  Stark.,'258 ;  10  Barn. 
&  C.,  527  ;  17  Wend.,  136 ;  21  Pick.,  382. 

rPHIS  was  an  action  on  the  case  for  negligence, 
JL  tried  at  the  Saratoga  Circuit,  in  Dec., 
1837,  before  the  Hon.  John  Willard,  one  of  the 
Circuit  Judges. 

The  plaintiff  was  a  passenger  in  a  railroad 
car  of  the  defendants,  on  his  way  from  Sara- 
toga Springs  to  Schenectady,  Aug.  31,  1836. 
A  short  distance  below  Ballston  Spa,  the  car 
in  which  the  plaintiff  was,  came  in  collision 
with  a  train  of  cars  moved  by  a  locomotive 
steam-engine  belonging  to  the  defendants,  pro- 
ceeding from  Schenectady  to  Saratoga  Springs, 
and  to  avoid  the  probable  danger  of  the  collis- 
ion, sprang  from  the  car  in  which  he  was,  and 
in  so  doing  broke  one  of  his  legs  about  three 
inches  above  the  knee.  He  was  confined  to 
his  bed  for  six  weeks,  and  did  not  arrive  at 
Boston,  the  place  of  his  residence,  until  about 
Dec.  1.  The  fracture  was  in  an  oblique  di- 
rection, and  the  fragment  of  the  bone,  when 
he  became  able  to  be  removed,  was  drawn  up 
to  the  extent  of  two  inches;  so  that,  there  was 
not  only  a  shortening  but  a  deformity  of  limb. 
It  seems  that  in  cases  of  oblique  fracture,  it  is 
difficult  to  keep  the  limb  at  its  proper  length. 
When  he  arrived  home  he  was  able  to  move 
426*]  about  with  *crutches,  but  could  not 
bear  the  whole  weight  of  his  body  on  the  in- 
jured limb  without  pain,  and  could  not  attend 
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to  business  which  required  active  exertions. 
In  Apr.,  1837,  a  professor  of  surgery  at  Har- 
vard University  testified  that  he  was  then  able 
to  be  out  and  walk  tolerably  well  with  the  as- 
sistance of  a  cane,  but  no  doubt  he  would  be 
permanently  lame.  The  plaintiff  proved  actual 
expenses  for  surgical  attendance,  board,  etc. , 
to  the  amount  of  $690.  On  the  trial  of  the 
cause,  his  counsel  asked  Dr.  St.  John,  who 
aided  in  setting  his  leg,  whether  in  case  of 
wrenching  a  leg  in  the  condition  of  the  plaint- 
iff's there  was  danger  of  serious  consequences 
to  the  limb;  to  which  he  answered  that  there 
was  danger;  that  he  had  known  it  to  bring  on 
a  disease  of  the  bone,  and  separate  it  in  a  limb 
fractured  like  the  plaintiff's;  that  such  was  not 
a  common  occurrence,  but  there  was  danger 
of  it.  He  was  then  asked  whether,  according 
to  his  experience  and  observation,  there  was 
danger  that  a  wrench  to  a  limb  fractured  like 
the  plaintiff's  would  bring  on  a  disease  that 
would  occasion  death;  to  which  he  answered 
that  he  thought  there  was  danger.  Both  these 
questions  were  objected  to  by  the  counsel  for 
the  defendants,  and  the  objections  overruled. 
On  cross  examination  of  this  witness,  he  stated 
that  he  knew  of  a  case  in  his  own  family  where 
the  bone  was  separated  after  the  leg  was  healed; 
but  he  knew  of  none  where  the  patient  had  lost 
his  life  from  such  cause.  On  his  re  examina- 
tion he  was  asked  what  cases  he  knew  where 
the  bones  had  separated.  He  answered  that 
he  knew  a  female  who  had  the  bone  of  her  leg 
separated  by  a  wrench  after  an  oblique  fract- 
ure; the  fracture  took  place  10  years  since 
the  leg  was  apparently  as  well  cured  as  was 
usual  in  such  cases,  and  about  three  years  after- 
wards the  bone  separated,  and  her  life  would 
undoubtedly  be  destroyed  by  it.  He  also  knew 
of  another  case  where  the  same  process  was 
going  on,  and  had  heard  of  two  others.  To 
this  last  question  the  defendants  also  objected, 
and  the  objection  was  also  overruled. 

The  plaintiff  then  read  in  evidence  the  dep- 
ositions of  several  witnesses,  residents  of  the 
City  of  Boston,  who  testified  that  the  plaintiff 
was  a  member  of  a  mercantile  firm  in  Boston, 
*carrying  on  the  business  of  jobbers  [*427 
of  dry  goods,  to  the  amount  of  between  $200,- 
000  and  $300,000  annually;  that  the  plaintiff  is 
the  senior  partner,  the  other  members  of  the 
firm  bemg  young  men  brought  up  by  him  as 
clerks,  that  he  has  the  principal  interest  in  the 
firm,  and  previous  to  the  injury,  made  pur- 
chases, had  charge  of  the  financial  affairs  of 
of  the  firm,  and  exercised  a  general  control  ami 
superintendence  over  its  business.  That  the 
business  season  in  the  plaintiff's  line  is  in  the 
spring,  from  Mar.  1,  to  June  1.  and  in  the  fall 
from  Sep.  1  to  Dec.  1.  That  the  injury  to  the 
plaintiff's  business  from  his  absence  must  have 
been  peculiarly  great  in  the  fall  of  1836,  by 
reason  of  the  derangement  of  the  financial  af 
fairs  of  the  country,  and  the  pressure  in  the 
money  market.  These  witnesses  all  testified 
that  they  were  well  acquainted  with  the  nature 
and  extent  of  the  plaintiff's  business,  and  ex- 
pressed their  opinions  as  to  the  amount  of  dam- 
age which  he  must  have  sustained  in  conse- 
quence of  his  absence,  varying  in  their  esti- 
mates from  $3.000  to  $5,000.  They  also 
testified  as  to  the  state  of  the  plaintiff's  health, 
and  his  inability  to  attend  to  business  aft- 
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er  his  return  home.  The  defendants'  coun- 
sel objected  to  the  introduction  of  the  deposi- 
tions in  evidence  (except  so  far  as  they  went 
to  show  the  state  of  the  plaintiff's  health)  as 
irrelevant  and  improper,  going  to  prove  remote, 
contingent  and  barely  possible  damages;  insist- 
ing I  hat  the  plaintiff  was  entitled  to  recover 
only  proximate  damages,  or  those  necessarily 
aiising  from  the  injury;  and  secondly,  if  such 
damages  as  referred  to  in  the  depositions  were 
recoverable,  the  testimony  did  not  prove  the 
fact — it  was  merely  the  opinions  or  conjectures 
of  the  witnesses,  which  ought  not  to  be  sub- 
mitted to  the  jury,  as  it  might  have  an  improp 
er  influence  on  their  minds  in  estimating  the 
damages.  The  objection  was  overruled. 

The  circuit  judge,  after  submitting  the  case 
to  the  jury  upon  the  question  of  negligence, 
upon  the  question  of  damages  instructed  them 
that  if  the  plaintiff  was  entitled  to  recover  he 
was  entitled  to  recover  the  necessary  expenses 
incurred  by  him  for  surgical  aid,  board,  etc.; 
that  he  was  also  entitled  to  recover  for  loss  of 
428*]  time,  the  value  of  which  *depended 
upon  the  business  in  which  he  was  engaged; 
that  they  must  not,  however,  indulge  in  fanci 
ful  conjectures  as  to  the  probable  gains  which 
he  would  have  made,  had  the  injury  not  hap- 
pened. That  where  a  party  like  the  defendant 
in  this  case  is  engaged  in  commercial  business 
upon  an  ef  tensive  scale,  the  extent  of  the  in- 
jury to  his  business  was  not  susceptible  of  di- 
rect proof,  and  that  the  opinions  of  intelligent 
men  residing  in  his  neighborhood,  engaged  in 
similar  pursuits  and  intimately  acquainted 
with  his  business,  when  satisfactory  reasons 
were  given  for  such  opinions,  were  entitled  to 
great  weight,  but  were  not  absolutely  binding 
upon  them.  That  the  sufferings  of  the  plaint- 
iff from  the  pain  endured  by  him  should  be 
taken  into  consideration.  That  in  enforcing 
redress  for  an  injury  of  this  nature  the  plaint- 
iff must  necessarily  incur  expenses  not  covered 
by  his  taxable  costs,  and  that  in  estimating  the 
damages  which  are  left  by  law  to  their  discre- 
tion, there  was  no  impropriety  that  they  should 
without  specific  proof  take  such  expenses  into 
consideration;  and  finally  that  the  jury  was  not 
restricted  to  such  damages  as  were  already  de- 
veloped, but  might  take  into  consideration  the 
probable  influence  of  the  injury  on  the  future 
health  and  business  of  the  plaintiff.  To  all  of 
which  charge,  except  that  part  of  it  which  re- 
lates to  necessary  expenses,  the  counsel  for  the 
defendants  excepted.  The  jury  found  a  ver- 
dict for  the  plaintiff  with  $8,000  damages. 
The  defendants,  having  excepted  to  the  charge 
and  to  various  decision  in  the  admission  of 
testimony,  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  S.  Stevens,  for  the  defendants.  The 
circuit  judge  erred  in  permitting  the  inquiries 
made  of  Dr.  St.  John  as  to  the  possible  conse- 
quences of  a  future  accident  to  the  injured 
limb  of  the  plaintiff.  The  testimony  if  given 
would  have  been  totally  irrelevant  and  could 
have  no  effect  other  than  to  induce  the  jury  to 
increase  their  verdict  by  giving  contingent  and 
merely  possible  damages  in  violation  of  the 
rule  of  law  that  the  damage  must  be  the  nat- 
ural consequence  of  the  wrongful  act  and  nec- 
429*]  essarily  arising  from  it.  19  Johns. ,*223 
228;  18  Wend.,  216,  229;  2  Taunt.,  814.  A  re- 
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mote  consequence  of  an  injurious  act  cannot 
be  given  in  evidence.  2  Chit..  198;  8.  C.,  18 
Com.  L..  804. 

The  depositions  or  that  portion  of  them 
which  contained  the  opinions  of  the  witnesses 
as  to  the  probable  damage  sustained  by  the 
plaintiff  in  his  business,  ought  not  to  have 
been  received.  Whether  the  plaintiff  sustained 
any  damage  in  his  business  in  consequence  of 
his  absence,  and  if  any,  what  amount,  was  a 
question  depending  upon  a  great  variety  of 
circumstances.  Instead  of  sustaining  damage 
he  may  have  been  benefited  by  his  absence. 
Above  all,  the  testimony  of  the  witnesses  as  to 
the  amount  of  damage  should  not  have  been 
received.  All  facts  having  a  bearing  upon  the 
question  of  damages  they  might  speak  to,  but 
beyond  that  it  should  have  been  left  to  the 
jury  to  fix  the  amount.  This  was  not  a  matter 
of  science  in  which  the  opinions  of  experts  are 
allowed.  17  Wend.,  161,  et  seq. 

The  judge  erred  also  in  his  charge  in  in- 
structing the  jury  that  in  estimating  the  dam- 
ages they  might  take  into  consideration  the 
expenses  of  the  plaintiff  in  prosecuting  the  suit 
over  and  above  the  taxable  costs. 

Messrs.  A.  L.  Jordan  and  N.  Hill,  Jr., 
for  plaintiff.  The  inquiries  made  of  Dr.  St. 
John  were  proper.  The  questions  were  not 
put  to  lay  the  foundation  of  a  recovery  for  a 
mere  possible  future  injury,  but  to  show  a 
present  actual  injury;  that  the  injured  leg^of  the 
plaintiff,  requiring  greater  caution  and  circum- 
spection, and  being  more  subject  to  a  disease 
to  which  it  was  not  formerly  exposed,  was  of 
less  present  value  than  before  the  injury.  The 
objection  to  the  admission  of  the  depositions  in 
evidence  cannot  prevail,  as  it  was  not  suffi- 
ciently explicit;  parts  of  the  depositions  were 
clearly  admissible,  and  to  have  entitled  the  de- 
fendants to  ask  for  their  rejection,  the  portions 
deemed  exceptionable  should  have  been  partic- 
ularly specified.  But  allowing  the  objection 
to  have  been  taken  in  due  form,  the  judge  did 
right  in  overruling  it.  The  depositions  show 
the  extent  of  the  business  operations  of  the 
plaintiff,  and  the  opinions  of  intelligent  men 
conversant  with  his  business,  as  to  the  proba- 
ble *amount  of  injury  or  loss  sustained  [*4I5O 
by  him  in  consequence  of  being  disabled  from 
bestowing  his  personal  attention.  That  the 
plaintiff  is  entitled  to  an  indemnity,  is  not  de- 
nied; but  it  is  sought  to  be  limited  by  the  de- 
fendant's counsel  to  such  damages  as  were  the 
direct  and  natural  consequence  of  the  wrong- 
ful act.  It  is  admitted  that  for  no  other  are 
the  defendants  liable;  nor  is  it  claimed  by  the 
plaintiff  that  the  defendants  are  responsible  in 
damages  for  mere  speculative  gains  which 
might  have  been  made  arising  from  a  succes- 
sion of  adventures;  but  it  is  insisted  that  it  is 
not  necessary  the  damages  should  be  immedi- 
ate; if  they  necessarily,  or  by  a  chain  of  cir- 
cumstances result  from  the  injury  inflicted, 
they  are  within  the  rule.  As  to  the  mode  of 
showing  the  extent  of  the  injury,  none  other 
could  be  adopted  than  that  resorted  to  here:  1. 
Showing  the  amount  of  business  ordinarily 
transacted  by  the  plaintiffs'  firm,  the  place  he 
occupied  in  it,  and  the  importance  of  the  de- 
partments allotted  to  him;  and  2.  The  opin- 
ions of  intelligent  men  as  to  the  extent  of  the 
loss  sustained.  The  value  of  a  man's  time  in 

WEND.  23. 


1840 


LINCOLN,  v.  SARATOGA  AND  SCHENECTADY  R.  R.  Co. 


430 


.reference  to  the  profits  to  be  made  from  active 
•exertions  in  business,  depends  upon  his  usual 
receipts;  the  laborer  earns  $30  per  month,  the 
mechanist  $60,  the  book  keeper  $120,  and  in 
case  of  an  injury  similar  to  that  inflicted  upon 
the  plaintiff,  the  damage  sustained  by  either, 
resulting  from  a  loss  of  time,  may  be  ascer- 
tained with  almost  mathematical  certainty. 
The  same  principle  must  be  applied  to  the  mer- 
chant as  to  the  book-keeper,  although  the 
same  degree  of  certainty  cannot  be  attained. 
Then  having  ascertained  the  extent  of  the  busi- 
ness of  the  plaintiff,  instead  of  leaving  it  to 
the  jury  to  conjecture  what  would  be  the  prob- 
able profit  accruing  from  such  a  business,  or 
rather  the  loss  probably  resulting  from  the  ab- 
sence of  the  plaintiff,  the  depositions  of  wit- 
nesses capable  of  forming  an  estimate,  are 
produced,  in  which  they  give  their  opinions 
as  to  the  loss  sustained.  A  more  fit  case  for 
the  expression  of  the  opinions  of  witnesses 
cannot  be  imagined.  The  simple  question  is, 
is  it  better  to  leave  the  question  of  loss  in  this 
particular  to  the  unaided  conjectures  of  the 
jury,  or  to  give  them  the  benefit  of  the  opin- 
43  l*]ions  of  intelligent  men, conversant*with 
the  subject?  As  a  general  rule,  the  opinions 
of  witnesses,  it  is  conceded,  are  not  received 
in  evidence;  but  to  this  rule  there  are  many  ex- 
ceptions— and  it  is  submitted,  that  whenever 
the  matter  to  be  established  depends  upon  facts 
which  cannot  be  communicated  to  the  minds 
of  jurors,  sd  as  to  enable  them  to  form  safe 
and  just  conclusions,  the  opinions  of  witnesses, 
who  from  their  science,  skill,  observation,  ex- 
perience, or  peculiar  knowledge  do  understand 
the  true  conclusions  to  be  drawn  from  the 
facts,  are  admissible  in  evidence.  With  such 

•  evidence,  the  jury,  under  the  instruction  of 
the  court  in  this  cause,  could  not  well  do  oth- 
erwise than  come  to  a  correct  conclusion;  with- 
out such  evidence,  they  would  have  been  with- 

•  out  guide  or  compass.    In  conclusion,  what 
was  said  by  the  judge  in  reference  to  taxable 

'Costs,  should  not  induce  the  court  to  grant  a 
new  trial.  In  actions  for  torts,  the  jury  may, 
in  their  discretion,  give  vindictive  damages, 
and  the  court  will  not  for  that  cause  interfere 
with  it;  and  surely  a  new  trial  will  not  be 
granted  because  the  jury  in  making  up  their 
verdict  instead  of  indulging  in  a  capricious 
fancy,  have  taken  into  consideration  the  facts 
and  circumstances  of  the  case,  to  which  their 
attention  was  directed  by  the  circuit  judge. 

By  the  Court, Nelson,  Oh.  J.  There  is  nothing 
in  the  suggestion  that  the  objection  to  the  dep- 
osition was  too  general,  as  it  embraced  matters 
admissible  in  evidence,  and  that,  therefore, 
even  if  parts  might  be  considered  exceptiona- 
ble, the  admission  was  right.  The  counsel  for 
the  defendant  in  stating  to  the  judge  the  rea- 
sons for  the  exclusion,  pointed  specifically  to 
the  parts  now  urged  as  objectionable,  and  thus 
drew  to  them  the  attention  of  the  adverse 

•  counsel  and  the  court.     There  is  no  pretense 
that  either  could  have  been  misled.  The  judge 
passed  understandingly  on  the  point.  Besides, 
the  competency  of  this  species  of  testimony 
was  expressly  recognized  in  the  charge,  as  the 
•learned   judge  instructed  the  jury  that  the 

opinions  of  intelligent  merchants,  residing  in 
;the  vicinity  of  the  plaintiff  and  intimately  ac- 
WEND.  23. 


quainted  with  his  business,  being  engaged 
themselves  in  the  same  line,  when  sustained  by 
satisfactory  reasons,  *were  entitled  to  [*432 
great  weight  in  estimating  the  damages;  and 
to  this  an  exception  was  taken. 

Were  these  opinions  competent  within  the 
established  rules  of  evidence?  The  general 
rule  is  admitted  that  witnesses  must  speak  as 
to.  facts,  and  facts,  too,  within  their  own 
knowledge.  Opinions,  belief,  deductions  from 
facts  and  such  like,  are  matters  which  belong 
to  the  jury,  and  by  which  they  arrive  at  their 
verdict;  when  the  examination  extends  to 
these  and  the  judgment,  belief  and  inferences 
of  a  witness  are  inquired  into  as  matters  prop- 
er for  the  consideration  of  a  jury,  their  prov- 
ince is  in  a  measure  usurped:  the  judgment  of 
witnesses  is  substituted  for  that  of  the  jury. 
To  this  settled  principle,  which  is  and  should 
be  steadily  and  rigidly  adhered  to,  exceptions 
have  been  made,  and  the  material  question  be- 
fore us  is,  whether  the  opinions  admitted  in 
this  case  fall  within  any  of  them.  The  excep- 
tion in  general  terms,  and  to  which  most  of 
the  cases  may  be  referred,  is  usually  stated  as 
follows:  that  on  questions  of  skill  and  judg- 
ment, men  of  science  and  experience  are  al- 
lowed to  give  their  opinions  in  evidence.  These 
are  admitted  for  the  reason  that  the  witnesses 
are  supposed  to  possess  a  peculiar  knowledge 
and  understanding  of  the  subjects  in  contro- 
versy, beyond  ordinary  men,  of  which  the  jury 
are  composed:  subjects  with  which  they  have 
become  familiar  by  study,  or  from  observation 
and  experience  in  the  course  of  their  particu- 
lar occupations. 

Folkes  v.  Cliadd,  3  Doug. ,  157,  is  a  leading 
case  upon  this  subject.  That  was  an  action  of 
trespass  for  cutting  away  a  bank  that  had  been 
erected  to  prevent  the  sea  overflowing  certain 
meadows.  The  defense  was,  that  it  contributed 
to  fill  up  and  choke  Wells'  harbor.  Expe- 
rienced engineers  were  called  to  prove  that,  in 
their  judgment,  the  bank  was  not  the  cause  of 
the  mischief , and  that  the  cutting  it  away  would 
not  remove  it.  The  evidence  was  objected  to 
as  being  matter  of  opinion,  that  could  not  be 
the  foundation  for  the  verdict  of  a  jury,  which 
should  be  built  upon  facts.  The  court  thought 
otherwise,  and  Ld.  Mansfield,  in  pronouncing 
judgment,  said  that  the  opinion  was  deduced 
from  facts  which  were  not  disputed.  The 
situation  of  banks,  the  *course  of  tides  [*433 
and  of  winds,  and  the  shifting  of  sands;  that 
the  opinion  deduced  from  all  these  facts  was, 
that,  mathematically  speaking,  the  bank  may 
contribute  to  the  mischief,  but  not  sensibly; 
the  witnesses  understood  the  construction  of 
harbors,  the  causes  of  their  destruction,  and 
how  remedied.  He  instanced  actions  for  un- 
skillf  ully  navigating  ships,  where  the  question 
depended  upon  the  judgment  of  those  who  un- 
derstood such  matters. 

Upon  the  same  ground  ship-builders  are  ex- 
amined as  to  the  seaworthiness  of  ships  in  ac- 
tions on  policies  of  insurance,  even  in  cases 
where  they  were  not  present  at  the  survey, 
Peake,  N.  P.  C,  25,  and  medical  men  as  to  the 
cause  of  disease,  or  death,  in  order  to  connect 
them  with  particular  acts;  also  as  to  the  sane 
or  insane  state  of  the  mind;  and  this,  although 
the  professional  witnesses  found  their  opinions 
entirely  upon  the  facts,  circumstances  and 
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symptoms  as  proved  by  others.  Russ.  &  Ry. 
C.  C.,  456.  So  persons  engaged  in  particular 
departments  of  trade  may  be  called  to  express 
tbeir  opinion  upon  subjects counectedwith  it, on 
which  tbeir  experience  and  observation  enable 
them  to  speak  with  more  understanding  than 
others.  In  Chapman  v.  Walton,  10  Bing.,  57, 
an  action  against  a  broker  for  negligence  in 
effecting  policies  of  insurance,  other  brokers 
were  called  and  examined  as  experts,  the  ques- 
tion involved  being  one  of  skill  in  that  branch 
of  business.  2  Stark.,  258;  10  Barn.  &  C.,  527. 
Peake,  N.  P.  C.,  43.  Upon  the  like  ground,  it 
is  every  day's  practice  to  take  the  opinion  of 
witnesses  as  to  the  value  of  property — persons 
who  are  supposed  to  be  conversant  with  the 
particular  article  in  question,  and  of  its  value 
in  the  market:  as  a  farmer,  or  dealer  in,  or  per- 
son conversant  with  the  article,  as  to  the  value 
of  lands,  cattle,  horses,  produce,  etc.  These 
cases  all  stand  upon  the  general  ground  of  pe- 
culiar skill  and  judgment  in  the  matters  about 
which  opinions  are  sought.  See  17  Wend.  ,136. 
Now  recurring  to  the  case  under  considera- 
tion and  testing  it  by  the  foregoing  principles, 
it  appears  to  me  impossible  to  maintain  that  it 
falls  within  this  exception  to  the  general  rule, 
or  within  any  of  the  cases  that  have  arisen  and 
434*]  *may  be  regarded  as  illustrations  of 
it.  Where  men  of  science  or  skill  have  been 
allowed  to  express  their  opinion,  upon  a  given 
or  admitted  state  of  facts,  if  of  equal  standing 
and  intelligence,  there  may  be  expected  some- 
thing like  a  general  concurrence.  I  do  not 
mean  that  the  results  would  always  follow  with 
mathematical  certainty;  but  deductions  from 
the  facts  by  the  application  of  their  superior 
skill  and  knowledge  in  the  matter  is  supposed, 
by  the  law,  to  lead  to  a  degree  of  certainty  that 
may  be  safely  relied  on;  otherwise,  the  rule 
would  be  worthless.  In  the  case  before  us  no 
such  accuracy  is  attainable,  or  can  be  predi- 
cated from  the  facts  on  which  the  opinions  are 
expressed.  There  may  be  a  tolerable  conject- 
ure of  the  amount  of  damage,  and  merchants 
in  the  same  line  of  business  with  the  plaintiff, 
and  residing  in  his  vicinity,  might  carry  it 
nearer  to  the  truth  than  others;  but  their  opin- 
ions can  rise  no  higher  than  mere  conjecture. 
In  the  nature  of  the  case,  no  set  or  series  of 
facts  exist  to  which  the  application  of  their  pe- 
culiar knowledge  would  naturally  lead  to  any- 
thing like  mathematical  certainty.  What  do 
they  state  as  the  foundation  of  their  opinions? 
The  amount  of  business;  the  ability  and  atten- 
tion of  the  plaintiff;  the  business  season;  the 
comparative  inexperience  of  the  partners;  the 
money  pressure  in  the  market,  and  the  like. 
All  this  may  be  very  proper  for  the  considera- 
tion of  the  jury,  and  entitled  to  such  weight  in 
connection  with  all  the  other  circumstances  of 
the  case  in  their  estimate  of  the  loss  and  dam- 
age, as  they  may  think  it  deserves;  but  surely 
no  mercantile  knowledge  applied  to  them  can 
lead  to  any  accurate  or  safe  result  as  matter  of 
opinion  for  tbeir  guide.  Assume  the  whole  to 
be  true,  and  loss  does  not  follow  with  anything 
like  the  exactness  that  exists  in  matters  of  sci- 
ence and  skill — more  especially  to  any  given 
amount.  Even  with  the  jury,  the  damage  be- 
yond the  actual  expenses  out,  can  at  best  rise 
but  little  above  conjecture:  it  is  so  in  every 
case  where  they  are  called  upon  to  estimate  the 
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loss  of  the  plaintiff's  time.  How  serviceable 
it  might  have  been  to  him.  depends  upon  a  cal- 
culation of  the  changes  and  vicissitudes  of  life, 
the  casualties  and  fluctuations  of  business,  ut- 
terly beyond  the  reach  of  human  foresight. 
The  most  they  can  do  *is  to  bring  to  [*4tt5 
the  discharge  of  their  duties  a  careful  and  dil- 
igent consideration  of  the  particular  case,  a 
knowledge  and  experience  of  the  general  con- 
dition and  business  affairs  of  mankind,  to 
which  all  are  more  or  less  subject,  a  sound  and 
enlightened  judgment,  and  honest  desire  to 
arrive  at  truth  and  justice  between  the  parties. 
No  more  can  be  expected;  no  less  justified. 
The  result  will  usually  be  an  approximation  to- 
reasonable  indemnity,  as  near  as  the  imper- 
fection of  human  tribunals  will  admit. 

I  am  also  of  opinion  that  some  of  the  ques- 
tions put  in  respect  to  the  effect  of  the  injury 
to  the  limb  were  pushed  into  consequences  and, 
conjectures  too  remote  for  the  subject  of  judi- 
cial investigation.  The  present  and  probable 
future  condition  of  it  were  proper  matters  for 
inquiry;  but  the  consequences  of  a  hypotheti- 
cal second  fracture  were  obviouslv  beyond  the 
range  of  it,  and  calculated  to  draw  the  minds 
of  the  jury  into  fanciful  conjectures. 

The  charge  as  to  expenses  beyond  taxable 
costs  and  counsel  fees  in  conducting  the  suit, 
as  a  particular  item  of  damages  to  be  taken 
into  the  account,  I  am  also  inclined  to  think 
was  erroneous.  These  have  been  fixed  by  law, 
which  is  as  applicable  to  cases  sounding  in 
damages  as  in  debt.  The  point  has  been  ex- 
pressly adjudged  in  Mass.,  21  Pick.,  382,  and 
we  think  founded  on  principle. 

Upon  the  above  grounds  we  are  of  opinion  a 
new  trial  should  be  granted;  costs  to  abide  the 
event. 

Witness— Opinion  of,  as  evidence.  Disapproved— 11 
Allen,  79. 

Cited  in-5  Denio,  85 ;  2  N.  Y..  517 :  9  N.  Y..  187, 194; 
43  N.  Y.,  282  ;  80  N.  Y.,  58 :  1  Barb.,  537  ;  4  Barb,,  259. 
264 ;  16  Barb.,  103 :  29  Barb.,  21 ;  44  Barb.,  123 ;  4  T,  & 
C.,  688;  27  How.  Pr.,  406;  31  How.  Pr.,  377;  17  Abb. 
Pr.,  433 ;  2  Rob.,  188 ;  13  Met.,  290 ;  20  Wis.,  283 ;  35 
Ind.,  56. 

Negligence— Personal  injury— Damage*.  Cited  in 
-15  N.  Y..  423 :  24  N.  Y.,  200  ;  49  N.  Y.,  45  :  58  N.  Y., 
395 ;  96  N.  Y.,  306;  63  Barb.,  266 :  1  Duer,  239 ;  1  E.  D. 
8.,  461 ;  21  Minn.,  153 :  33  N.  J.  L.,  437  ;  41  Am.  Rep.. 
21  (54  Wis.,  212). 

Costs  in  action  for  damages—  Wliat  proper  itemxof. 
Cited  in-13  Barb.,  667 ;  13  How.  U.  8.,  373 :  18  Wte., 
289;48Cal.,  358. 


TOWNSEND  ET  AL.  v.  CORNING. 

Covenant  for  Sale  of  Land  by  Attorney  in  Fact 
must  be  Executed  in  Name  of  the  Principal  by 
the  Attorney — Where  the  Principals  are  not 
Bound,  the  Other  Party  is  Discharged — Con- 
tracts Not  under  Seal — Agency. 

A  covenant  for  the  sale  of  land,  as  well  as  a  deed 
passing  an  interest  in  land,  where  the  contract  is 
made  by  an  attorney  in  fact,  to  be  valid  must  be  ex- 
ecuted in  the  name  of  the  principal  by  A  B,  his  at- 
torney; if  the  attorney  affix  only  his  own  name  the 
covenant  is  void,  although  in  the  body  of  the  instru- 
ment it  be  stated  that  it  is  the  agreement  of  the 
principal,  by  A  B,  his  attorney,  that  the  principal 
covenants,etc.,  and  in  the  in  test  imonium  clause  it  be 
alleged  that  A  B,  as  the  attorney  of  the  principal, 
hath  set  his  hand  and  seal. 

The  principals  not  being  bound,  the  other  party  is 
discharged:  and  no  act*subsequentlydoneby  L**36- 
the  covenantors  can  give  validity  to  the  covenant 
without  the  assent  of  the  covenantee. 
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It  is  conceded,  however,  that  when  the  agent  as 
such  does  an  act  in  pats,  though  in  his  own  name, 
or  enters  into  a  commercial  or  other  contract  not 
under  seal,  without  subscribing  the  name  of  the 
principal,  the  latter  is  bound  by  the  act  of  his 
agent.* 

Citations— 9  Mass.,  218;  Moore,  70.pl.  191;  Dyer, 
132 ;  9  Co.,  76 ;  Bac.  Abr.  Leases,  sec.  10 ;  2  Ld.Raym  , 
1418 ;  Str.,  705 ;  Cro.  Eliz.,  115 ;  6  T.  R..  176 ;  2  East, 
142 ;  6  Johns.,  94 ;  7  Cow.,  453 ;  10  Wend.,  87 ;  20  Wend., 
251 ;  7  Mass..  14 ;  16  Mass.,  42 ;  1  Greenl.,  339 ;  8  Pet., 
165 ;  2  Kent,  631 ;  Story,  Ag.,  137 ;  9  Johns.,  94 ;  1  T. 
R.,  86. 

"EXECUTION  of  a  sealed  contract.  The 
J-J  plaintiffs  sued  the  defendant  on  a  sealed 
contract,  whereby  they  covenanted  to  sell  and 
convey  to  him  certain  lots  of  land,  in  the  Vil- 
lage of  Syracuse,  for  the  sum  of  $11,000,  and 
on  payment  of  that  sum  to  execute  to  him  a 
good  and  sufficient  deed  of  the  premises,  sub- 
ject to  the  conditions  and  exceptions  contained 
in  the  original  letters  patent,  and  to  all  taxes 
assessed  or  charged  thereon,  subsequent  to  the 
date  of  the  contract.  The  defendant  covenanted 
to  pay  the  stipulated  sum  in  five  annual  install- 
ments (the  first  installment  in  two  years),  with 
interest  annually,  and  to  inclose  the  lots  within 
six  months  from  the  date  of  the  contract,  by  a 
good  board  fence,  and  in  default  of  payment 
of  principal  or  interest,  giving  to  the  plaintiffs 
the  right  to  re-enter  and  sell  the  premises.  The 
contract  commences  in  these  terms:  "Article 
of  agreement  made  18th  July,  1836,  between 
Isaiah  Townsend  and  JohnTownsend,  of  the 
Citj  of  Albany;  James  McBride,  of  the  City 
of  New  York;  Gideon  Hawley,  James  King 
and  Augustus  James,  trustees  and  executors 
of  William  James  deceased,  also  of  the  City 
of  Albany,  by  Harvey  Baldwin,  of  the  Village 
of  Syracuse,  their  attorney  of  the  first  part, 
and  Richard  S.  Corning  of  the  second  part, 
witnesseth,  the  said  parties  of  the  first  part,€or 
and  in  consideration,  etc.,  do  covenant  and 
agree,  etc,;"  and  closes  in  these  words:  "In 
witness  whereof  the  said  Harvey  Baldwin,  as 
attorney  of  the  parties  of  the  first  part,  and  the 
said  party  of  the  sec'ond  part,  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first 
above  written."  (Signed)  Harvey  Baldwin  (L. 
s.),  Richard  S.  Corning  (L.  s.)  On  the  back  of 
the  contract  was  an  indorsement  in  these 
words:  "I  hereby  countersign  and  approve  the 
437*]  *within  contract.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  this 
23d  day  of  March,  1838.  (Signed)  John  Town- 
send  (L.  s.)." 

In  Jan.,  1839,  the  parties  of  the  first  part  to 
the  above  contract  (as  described  therein),  stat- 
ing themselves  to  be  survivors  of  Isaiah  Town- 
send,  commenced  this  suit,  setting  forth  the 
contract  and  alleging  as  breaches  the  non-pay- 
ment of  interest  falling  due  in  1837  and  1838, 
and  the  non  payment  of  the  first  installment 
of  the  principal.  The  defendant  craved  oyer 
of  the  contract,  and  set  it  forth  ;  and  also  set 
forth  the  indorsement  upon  the  contract  as 
above  stated  and  then  demurred  to  the  decla- 
ration. 

Mr.  A.  Taber,  for  the  defendant,  insisted 
that  the  contract  in  the  manner  it  was  exe- 
cuted, was  not  binding  upon  the  plaintiffs, 
and  was,  therefore,  void.  It  was  executed  by 

*See,  as  to  this  last  principle,  Evans  v.  Wells  and 
Spring-.  22  Wend.,  324,  et  seq. 
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the  attorney  and  not  by  his  principals.  To 
have  made  it  the  act  of  the  principals,  their 
names  and  their  seals  should  have  been  used, 
or  at  least  their  names  should  have  been  placed 
by  the  attorney  opposite  the  seal  used  by  him. 
The  deed  is  no  more  the  deed  of  the  principals 
(though  the  character  of  agent  appear  through- 
out the  deed)  than  if  it  did  not  appear  at  all, 
unless  it  be  executed  in  the  names  of  the  prin- 
cipals— and  in  support  of  this  position,  cited 
Moore,  p.  70,  pi.,  191  ;  Combe's  case,  9  Co.,  75; 
2  Ld.  Raym.,  1418  ;  8.  C.,  2  Str.,  705;  6  Johns., 
94  ;  7  Cow.,  453  ;  10  Wend.,  87.  He  also  re- 
ferred to  Professor  Hoffman's  opinion  in  a  case 
found  in  "The  American  Jurist,"  published 
in  Boston,  No.  5,  Jan.,  1830,  p.  71,  et  seq.,  as 
presenting  a  review  of  the  cases  upon  this  ques- 
tion. He  also  insisted  that  the  covenants  of 
the  defendant  were  void,  for  the  want  of  mut- 
uality ;  the  contract  being  unfinished  in  its 
form  and  execution,  it  was  of  course  inopera- 
tive. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs.  Was 
the  contract  so  executed  as  to  bind  the  plaint- 
iffs? It  purports  on  its  face  to  be  the  contract 
of  the  plaintiffs  made  with  a  third  person,  by 
their  authorized  agent,  and  the  agent,  as  attor- 
ney for  the  plaintiffs,  as  expressed  in  the  in 
testimonium  clause,  set  his  hand  and  seal  to  it, 
and  the  defendant  affixed  his  *hand  [*438 
and  seal.  What  is  the  object  of  affixing  the 
signatures  of  parties  to  a  contract,  other  than 
to  evidence  the  terms  of  the  agreement.  Then 
who  can  doubt  that  this  was  the  contract  of 
the  principals,  and  not  the  contract  of  the 
agent  ?  Had  not  a  seal  been  affixed  to  the  name 
of  the  attorney,  no  question  could  have  been 
raised  as  to  the  binding  effect  of  the  contract; 
and  can,  it  be  that  the  idle  circumstance  of  af- 
fixing a  seal,  not  required  by  any  rule  of  law 
to  give  effect  to  the  contract,  shall  wholly  de- 
stroy it?  Where  an  act  may  be  done  without 
seal,  it  will  be  so  construed  by  the  courts  as 
to  give  it  effect,  if  possible.  Story,  Ag.,  143. 
Formerly  the  rule  was  rigid,  that  a  contract 
under  seal  entered  into  by  an  agent,  to  be  bind- 
ing upon  the  principle,  must  on  its  face  pur- 
port to  have  been  made  by  the  principal,  and 
to  have  been  executed  in  his  name  ;  but  such 
is  no  longer  the  case.  As  long  since  as  1802, 
it  was  held  in  Wilks  v.  Back,  2  East,  142,  that 
a  bond  of  submission  executed  by  Wilks,  as 
attorney  for  one  Brown,  his  partner,  in  this 
form  :  "  Ifor  James  Brown  Mathias  Wilks" 
ft,,  s.],  was  a  good  execution,  binding  upon 
Brown.  It  cannot  be  said  that  in  that  case  the 
bond  was  executed  by  Brown  or  in  his  name. 
The  words  "  For  James  Brown,"  merely  im- 
port a  declaration,  and  nothing  else,  that  Wilks 
set  his  own  name  and  seal  to  the  bond  for  or 
as  the  attorney  of  Brown,  and  why  should  not 
a  similar  declaration  in  the  testimonium  clause, 
receive  a  like  interpretation?  So  asks  Judge 
Story,  in  his  work  on  Agency,  p.  143.  Combe's 
case,  9  Co.,  75,  which  has  been  cited  to  show 
that  the  execution  of  the  contract  in  this  case 
is  not  good,  decides  no  such  thing,  but  direct- 
ly the  contrary.  There  the  attorney  made  the 
surrender  in  his  own  name,  showing  the  letter 
of  attorney  under  which  he  acted.  What  is 
said  in  that  case  relative  to  leases  made  by 
agents,  is  a  mere  dictum  and,  consequently, 
not  authority.  In  Frontin  v.  Small,  2  Ld. 
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Raym.,  1418.  and  8.  C.,  2  Sir..  705.  cited  on 
the  other  side,  it  was  held  that  a  lease  made 
by  the  plaintiff  was  void  to  pass  the  estate,  she 
having  made  the  lease  in  her  own  name,  in- 
stead of  that  of  her  principal,  and  that,  conse- 
•quently,  the  covenant  of  the  defendant  to  pay 
439*]  rent  was  void— the  *court  adding,  "  es- 
pecially in  this  case,  where  the  covenant  is 
not  with  the  plaintiff,  nor  the  rent  reserved  to 
her,"  the  covenant  being  to  pay  the  principal. 
In  that  case,  it  will  be  observed,  the  attorney 
undertook  to  pass  an  interest  in  land,  and  to 
bring  a  suit  in  her  own  name,  on  a  covenant 
to  pay  rent  to  another.  In  the  present  case, 
no  conveyance  of  an  interest  in  land  in  prce- 
senti  is  made,  but  a  mere  contract  entered  into 
for  a  conveyance  infuturo,  and  the  covenant 
is  to  pay,  not  the  attorney,  but  the  principals. 
Of  the  same  character  is  the  case  of  Bogart  v. 
De  Bussy,  6  Johns.,  94,  where  the  attorney 
brought  the  action  in  his  own  name.  Allow- 
ing, however,  that  where  an  interest  in  land 
is  to  be  conveyed,  the  name  of  the  principal 
must  be  signed  by  the  agent,  and  the  seal  must 
be  appropriated  by  the  agent  for  him,  the  rule 
does  not  apply  to  a  contract  like  this  in  ques- 
tion, where  a  mere  act  is  to  be  done;  in  which 
cases  it  is  held  even  in  Combe's  case,  that  it 
/  may  be  stated  to  be  done  for  and  in  behalf  of 
the  principal.  So  in  Paley,  Ag.,  153,  154,  it 
is  said,  that  when  the  act  is  ministerial,  it  is 
sufficiently  in  the  name  of  the  principal  if  it 
appear  to  be  done  on  his  behalf;  but  where  an 
interest  is  to  be  passed,  it  must  be  both  form- 
ally and  substantially  in  the  name  and  on  the 
behalf  of  the  principal.  Professor  Hoffman 
also  observes  :  "  It  is  to  be  borne  in  mind  that 
the  rule  in  question  is  applicable  only  to  in- 
struments known  to  the  common  law  :  as  deeds 
of  conveyance,  bonds,  etc."  "  A  bond  is  a 
debt;  it  is  debitum  in  prcesenti  solvendum  infu- 
turo :"  it  "  is  a  species  of  conveyance  of  a  per- 
sonal thing,  as  a  deed  or  indenture  is  a  con- 
veyance of  land,  or  other  thing  real."  Am. 
Jur.,  No.  5,  p.  78.  Here  there  was  no  con- 
veyance of  any  thing  whatever;  the  defendant 
had  a  license  to  enter  upon  the  premises  sold, 
but  no  interest  in  the  land  was  conveyed  to 
him. 

Mr.  D.  Cady,  was  heard  in  reply. 

By  the  Court,  Bronson,  J.  It  was  admitted 
on  the  argument  that  Baldwin,  the  attorney, 
is  not  bound  by  the  deed.  Although  he  sub- 
44O*]  scribed  his  name  and  alii  xn!  his  *seal, 
there  are  no  words  of  contract  on  his  part;  and 
whether  he  intended  to  bind  his  principals  or 
not,  it  is  apparent  from  the  whole  instrument 
that  he  did  not  intend  to  contract  for  himself. 
Caltin  v.  Ware,  9  Mass.,  218. 

II.  This  is  not  the  deed  of  the  plaintiffs  and 
Isaiah  Townsend;  for  although  they  are  named 
in  it  with  the  apparent  intention  of  becoming 
parties,  they  have  not  executed  the  instrument 
«ither  in  person  or  by  attorney.  Their  names 
and  seals  at  the  end  are  not  only  wanting,  but 
as  if  to  put  the  matter  beyond  all  doubt,  the 
in  testimonium  clause  states  that  Baldwin  of 
the  one  part,  and  Corning  of  the  other,  have 
set  their  hands  and  seals.  It  is  true  that  Bald- 
win is  described  in  the  contract  as  attorney, 
but  it  was.  nevertheless,  his  hand  and  seal,  and 
not  the  hands  and  seals  of  the  principals,  which 
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was  affixed  to  the  deed.  Although  the  princi- 
pal will  sometimes  be  bound  where  the  agent, 
as  such,  does  an  act  in  pats,  though  in  his  own 
name,  or  makes  a  commercial  or  other  contract 
not  under  seal,  without  subscribing  the  name 
of  the  principal;  yet  the  doctrine  is  well  set- 
tled, in  relation  to  solemn  instruments  under 
seal,  that  the  principal  will  only  be  bound 
where  he  is,  both  in  form  and  substance,  the 
contracting  party.  It  must  be  his  deed.  If  it 
be  the  deed  of  the  agent  only,  it  will  neither 
pass  the  title  of  the  principal,  nor  bind  him  as 
a  covenantor. 

The  earliest  adjudged  case  I  have  met  with, 
going  directly  to  the  point  in  question,  is  re- 
ported in  Moore,  p.  70,  pi.  191.  The  King 
had,  by  letters  patent,  authorized  his  surveyor 
to  make  leases;  and  the  surveyor  made  a  lease 
commencing  thus:  "  This  indenture  made  be- 
tween our  Lord,  the  King,  of  the  one  part,  and 
J.  S.  of  the  other  part,  wituesseth."  Here,  as 
in  the  case  at  bar,  the  principal  was  properly 
named  in  the  instrument  as  the  contracting 
party.  But  the  deed  concluded  as  follows: 
"  In  testimony  whereof,  the  surveyor  hath 
hereunto  set  his  seal;  "  and  the  lease  was  held 
to  be  void.  The  court  said,  the  surveyor 
should  not  have  put  his  own  seal  to  the  lease, 
but  the  seal  of  the  King,  because  it  was  not  a 
lease  from  the  King  without  his  seal;  he  should 
say,  the  King,  by  A  B  hath  affixed  his  seal. 
This  was  in  6  Elizabeth.  The  same  question 
was  presented  *more  than  a  century  [*44 1 
before,  on  a  special  verdict,  in  the  case  of 
Greenfield  v.  Strech,  Dyer,  132:  but  no  judg- 
ment seems  to  have  been  rendered.  Combes 
case,  9  Co.,  76,  is  generally  regarded  as  the 
leading  authority  on  this  question.  The  sec- 
ond resolution  in  that  case  was,  "that  when 
any  has  authority,  as  attorney,  to  do  any  act, 
he  ought  to  do  it  in  his  name  who  gives  the 
authority,  for  he  appoints  the  attorney  to  be 
in  his  place,  and  to  represent  his  person;  and 
therefore,  the  attorney  cannot  do  it  in  his  own 
name,  nor  as  his  proper  act.  but  in  the  name, 
and  as  the  act  of  him  who  gives  the  authority." 
The  same  rule  is  laid  down  in  Bac.  Abr.  Leases, 
sec.  10,  where  it  is  said,  that  the  attorney  only 
has  authority  "  to  supply  the  absence  of  his 
master  by  standing  in  his  stead,  which  he  can 
no  otherwise  perform  than  by  using  his  name, 
and  making  them  (leases)  just  in  the  same  man- 
ner and  style  as  his  master  would  do  if  he 
were  present;  for  if  he  should  make  them  in 
his  own  name,  though  he  added  also,  by  virtue 
of  the  letter  of  attorney  to  him  made  for  that 
purpose,  yet  such  leases  seem  to  be  void."  As 
this  doctrine  has  not  been  departed  from,  I 
shall  content  myself  with  barely  referring  to 
some  of  the  cases  where  it  has  been  recognized 
and  enforced.  Frontin  v.  Small,  2  Ld.Raym., 
1418,  8.  0.,  Sir.,  705;  Reynold  v.  Kingman, 
Cro.  Eliz.,  115;  Kenyon,  C7t.  /.,  in  White  v. 
Cuyler,  6  T.  R..  176;  WOks  v.  Back,  2  East, 
142;  Bogart  v.  De  Bussy,  6  Johns.,  94;  Stone 
v.  Wood,  7  Cow.,  453;  Spencer  v.  Field,  10 
Wend.,  87;  Wells  v.  Evans,  20  Id.,  251;  Fowler 
v.  Shearer,  7  Mass.,  14;  Elwellv.  Shaw,  WId., 
42,  and  S.  C.,  1  Qreenl.,  339;  Lutz  v.  Linthi- 
cum,  8  Pet.,  165.  The  most  distinguished  ele- 
mentary writers  lay  down  the  same  doctrine. 
2  Kent,  681;  Story,  Ag.,  137.  It  seemed  to  be 
supposed  that  a  different  rule  was  laid  down  in 
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Wilks  v.  Back,  2  East,  142;  but  as  I  understand 
that  case,  it  fully  recognizes  the  doctrine  of 
the  other  cases.  The  question  was  on  the 
form  of  executing  a  bond  of  submission,  where 
the  intention  was  to  bind  both  Wilks  and 
Brown;  and  Wilks  was  to  execute  for  himself 
and  as  attorney  for  Brown.  Wilks  first  signed 
-and  sealed  for  himself,  and  then  added,  "  for 
442*]  James  Brown,  *Mathias  Wilks,"  with 
a  second  seal.  Although  the  better  form  would 
have  been  to  sign  thus:  "James  Brown,  by 
Mathias  Wilks,  his  attorney,"  the  court  held  it 
a  good  execution  of  the  deed  for  and  in  the 
name  of  the  principal.  Instead  of  departing 
from  the  old  rule,  they  expressly  recognize  the 
doctrine  that  the  act  done  must  be  the  act  of 
the  principal,  and  not  of  the  attorney. 

In  several  of  the  cases  to  which  I  have  re- 
ferred, the  attorney,  after  describing  himself 
as  such,  or  setting  out  his  authority,  has  him- 
self granted  or  agreed,  instead  of  framing  the 
instrument,  as  has  been  properly  done  in  this 
case,  so  as  to  make  the  principal  grantor  agree. 
But  it  is  not  enough  that  the  body  of  the  in- 
strument was  drawn  in  the  proper  form.  It 
required  to  be  signed  and  sealed  before  it 
could  become  the  deed  of  anyone;  and  the  sig- 
nature and  seal  of  one  man  could  not  make  it 
the  deed  of  another. 

It  is  said  that  this  is  a  technical  rule,  and 
should  yield  to  the  plain  intent  of  the  parties. 
It  is  very  far  from  being  clear  in  this  case  that 
Baldwin  intended  to  bind  bis  principals.  After 
naming  the  plaintiffs  as  contracting  parties  in 
the  body  of  the  instrument,  the  attorney  was 
careful,  in  the  conclusion,  not  only  to  execute 
but  to  say  that  he  executed  for  himself  only. 
This  fact,  taken  in  connection  with  the  subse- 
quent ratification  by  John  Townsend,  goes  far 
to  prove  that  the  attorney  did  not  intend  to 
bind  his  principals.  It  looks  very  much  as 
though  Baldwin,  either  from  a  doubt  of  his 
authority,  or  as  a  matter  of  prudence,  meant  to 
refer  it  to  his  principals  to  decide  for  them- 
selves whether  it  should  be  their  contract. 

But  waiving  this  consideration,  and  assum- 
ing that  Balwin  meant  to  bind  his  principals, 
his  intention  can  only  govern  when  it  has  been 
manifested  in  the  forms  prescribed  by  law.  It 
is  not  enough  that  a  man  intends  to  do  a  legal 
act,  unless  he  uses  the  legal  means  for  accom 
plishing  his  object.  A  man  may  intend  to 
aliene  his  lands  without  writing,  or  to  pass  a 
fee  simple  interest  without  deed,  but  his  inten- 
tion will  fail  for  want  of  legal  execution.  The 
law  is  full  of  just  such  technical  rules  as  that 
which  we  have  been  considering — rules  which 
require  parties  to  act  in  a  particular  manner, 
443*]  *and  defeat  their  purpose  when  they 
neglect  the  forms  and  solemnities  prescribed 
by  law. 

There  can  be  no  great  hardship  in  applying 
the  rule  in  this  case,  for  the  plaintiffs  have  got 
their  land,  and  can  lose  nothing  more  than  a 
good  bargain.  But  the  rule  has  been  applied, 
as  all  the  rules  of  law  should  be,  without  re- 

fard  to  the  consequences  which  may  follow, 
will  only  refer  to  a  single  case.  Elwett  v. 
Shaw,  16  Mass.,  42,  and  S.  C.,  1  Greenl.,  339. 
The  attorney,  who  had  authority  to  sell  and 
convey  the  demandant's  lands,  made  a  deed, 
by  which,  after  reciting  the  power,  he  granted 
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by  virtue  of  it,  to  the  defendant  and  another: 
and  yet  the  demandant  recovered  the  land,  on 
the  ground  that  the  attorney  had  not  properly 
executed  his  authority:  it  was  the  deed  of  the 
attorney,  and  not  of  the  principal.  The  inten- 
tion of  the  parties  was  apparent,  and  the  court 
said  they  had  examined  the  question  "  with 
a  strong  wish  ito  discover  some  ground  which 
would  authorize  a  decision  according  to  the 
apparent  equity  of  the  case;  "  but  they  could 
discover  no  such  ground.  After  referring  to 
the  cases  they  say,  "  the  current  of  authorities 
being  thus  strong,  we  must  remember  that 
stare  decisis  is  a  rule  of  no  inconsiderable  im- 
portance, if  we  wish  to  preserve  the  stability 
of  judicial  decisions;  and  to  relieve  the  law, 
as  much  as  possible,  from  the  reproach  of  un- 
certainty, which  has  so  often  been  urged 
against  it."  When  the  case  afterwards  came 
before  the  Supreme  Court  of  Me.,  they  felt 
themselves  bound  by  the  same  considerations. 

III.  The  defendant  is  not  bound  by  the  al- 
leged contract.  Although  he  signed  and  sealed, 
the  execution  of  the  instrument  was  not  com- 
pleted, and  it  is  not  his  deed.  What  are  the 
facts  when  taken  in  connection  with  the  legal 
principles  already  considered?  A  writing  inter 
partes  is  prepared,  by  which  one  party  is  to 
covenant  for  the  payment  of  money,  and  the 
other  for  the  conveyance  of  lands — each  of 
these  mutual  covenants  being  the  consideration 
for  the  other.  One  party  sits  down  and  exe- 
cutes the  deed;  but  the  other  stops  short,  and 
for  some  cause — no  matter  what — does  not  ex- 
ecute the  instrument.  It  is  impossible,  I  think, 
to  maintain,  that  the  party  who  has  refused  or 
neglected  to  bind  *himself,  can  set  up  [*444 
the  instrument  as  a  binding  contract  against 
the  other  party.  There  was,  I  think,  a  con- 
dition, implied  from  the  nature  of  the  transac- 
tion, that  the  signing  of  one  party  should  go 
for  nothing,  unless  the  other  signed  also. 

But  whether  I  have  assigned  the  proper  rea- 
son for  the  rule  or  not,  the  conclusion  to  which 
I  have  arrived,  that  the  party  who  signs  can- 
not be  bound,  where  the  execution  is  thus  in- 
complete, is  not  only  in  accordance  with  the 
justice  of  the  case,  but  is  well  supported  by 
authority.  All  of  the  cases  agree  in  the  gen- 
eral doctrine  that  the  deed  is  void;  and  Front- 
in  v.  Small,  2  Ld.  Raym.,  1418;  Str.,  705,  goes 
directly  to  the  point  in  question.  The  attorney, 
in  her  own  name,  made  a  lease  to  the  defend- 
ant, reserving  rent,  which  the  defendant  on  his 
part  covenanted  to  pay.  In  an  action  on  the 
covenant,  for  rent  in  arrear,  it  was  averred 
that  the  defendant  entered  and  enjoyed  the 
property.  Reeve,  who  argued  for  the  plaintiff, 
admitted  that  the  lease  was  void  because  it  had 
not  been  executed  by  the  principal,  but  he  in- 
sisted that  covenant  might  be  maintained  on 
the  defendant's  agreement;  and  he  said,  it  was 
very  hard  that  the  defendant  should  enjoy  the 
house  as  he  did,  and  not  be  forced  to  pay  the 
rent.  But  the  court  held  the  covenant,  as  well 
as  the  demise,  void,  and  gave  judgment  for  the 
defendant.  This  decision  has  been  recognized 
as  good  law  in  all  the  subsequent  cases.  I  will 
only  refer  to  two  in  this  court,  Bogart  v.  De 
Bussey,  6  Johns,  94,  and  Spencer  v.  Field,  10 
Wend.,  87.  The  distinction  taken  in  the  last 
case  in  favor  of  an  action  by  another  plaintiff, 
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whether  well  or  ill-founded,  does  not  touch 
the  present  question. 

I  conclude,  therefore,  that  this  instrument 
was  void,  and  that  neither  of  the  parties  was 
bound  by  it. 

IV.  If  the  instrument  was  void  at  the  time, 
nothing  which  has  since  happened  can  make  it 
the  deed  of  the  defendant.  John  Townsend, 
after  waiting  nearly  two  years,  indorsed  his 
approval  upon  the  contract.  If  such  an  act  by 
all  of  the  vendors  could  be  of  any  importance, 
it  is  sufficient  to  remark  that  the  other  five 
have  not  signified  their  approval  to  this  day. 
445*1  *B"t  {t  i8  **{<!,  that  the  plaintiffs 
have  affirmed  the  contract  by  bringing  this  ac- 
tion. It  is  one  answer  to  that  argument,  that 
neither  Isaiah  Townsend,  who  is  dead,  nor  his 
heirs  at  law,  in  whom  his  share  of  the  title  to 
the  land  is  now  vested,  are  parties  to  this  ac- 
tion. They  have  not,  therefore,  affirmed  the 
contract.  But  if  all  the  vendors  had  been  alive 
and  had  joined  in  the  action,  it  could  not  alter 
the  case.  The  mere  act  of  setting  up  the  con- 
tract and  claiming  a  benefit  under  it,  would 
not  make  it  their  deed,  or  bind  them  as  cove- 
nan  tors,  to  convey  the  land.  The  vendee  would, 
perhaps,  have  a  remedy  in  chancery  on  pay- 
ment of  the  money  ;  but  that  was  not  the  ar- 
rangement contemplated  by  the  parties.  The 
defendant  has  never  consented  to  bind  himself 
by  a  covenant  to  pay  the  money,  without  re- 
ceiving a  covenant  for  the  conveyance  of  the 
land.  He  was  to  have  a  contract  which  could 
be  enforced  at  law  as  well  as  in  equity. 

But  there  is  another  and,  I  think-,  a  conclu- 
sive answer  to  the  whole  argument  about  the 
subsequent  ratification  of  the  vendors.  Let  us 
make  the  case  much  stronger  than  it  is,  and 
suppose  that  all  the  vendors  had,  before  bring- 
ing this  action,  affixed  their  hands  and  seals  to 
the  contract.  If  it  was  before  void  as  against 
the  vendee,  no  possible  act  of  the  vendors 
alone  could  make  it  obligatory  upon  him. 
Nothing  but  his  own  act,  such  as  a  re-execu- 
tion or  new  delivery  of  the  contract,  could 
give  it  vitality  as  against  him.  See  Ludford  v. 
Barber,  1  T.  R.,  86.  There  was  a  lapse  of  two 
years  and  a  half  from  the  date  of  the  contract 
to  the  bringing  of  this  action,  within  which 
period  there  had  been  a  great  falling  off  in  the 
value  of  city  and  village  Tots.  It  would  be  mosl 
extraordinary  if  the  vendors  could  wait  and 
speculate  upon  the  market,  and  then  abandon 
or  set  up  the  contract  as  their  own  interests 
might  dictate.  But  without  any  reference  to 
prices,  and  whether  the  delay  was  long  or 
short,  if  this  was  not  the  deed  of  the  vendee  a" 
the  time  it  was  assigned  by  himself  and  Bald 
win,  it  is  impossible  that  the  vendors,  by  any 
subsequent  act  of  their  own,  without  his  as 
sent,  could  make  it  his  deed.  There  is,  I  think 
no  principle  in  the  law  which  will  sanction 
such  a  doctrine. 

446*1  *I  have  taken  no  notice  of  the  ques 
tion  of  variance  which  was  raised  on  the  argu 
ment,  because  both  parties  seemed  desirous  oi 
having  a  decision  on  the  merits. 

Judgment  for  defendant. 

Re-affirmed— 4  Hill,  382. 

Cited  in-1  Sandf.  Ch.,  49, 178 :  4  Sandf.  Cb..  785 : 
N.  Y.,  244, 246 ;  1  Lans.,  210.  285 ;  9  Hun,  705 ;  4  Barb. 
277:  10  Barb..  385:  22  Barb.,  242.  243:  28  Barb.,  649 
29  Barb.,  194 :  35  Barb..  623 :  1  Duer.  96  :  29  Cal.,  353 
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'lighways—Race-  Way  Across.  Dug  and  Bridged 
by  Owner  of  Land — Liability  of  Such  Owner 
for  Injury  Sustained  by  One  in  Crossing — Neg- 
ligence— Nuisance — Owner  must  Keep  Bridge 
in  Repair — Bridges  Over  Natural  Streams. 

Where  the  owner  of  land  over  which  a  public 
highway  passes,  digs  a  race-way  across  the  road  to- 
conduct  water  to  his  mill,  and  builds  a  bridge  over 
In •  race-way,  and  an  injury  is  sustained  by  any  one 
n  consequence  of  the  bridge  being1  out  of  repair, 
such  owner  is  liable  in  damages  to  the  party  ag- 
grieved. 

It  seems  the  owner  of  the  soil  may  for  such  pur- 
>ose  dig  a  race-way  across  a  public  road,  but  he 
nust  restore  the  road  to  a  traveling  condition  ;  and 
f  an  injury  occurs,  though  he  uses  the  utmost  care 
a  prevent  it,  he  is  liable  in  damages,  unless  the  par- 
:y  injured  is  chargeable  with  gross  negligence. 

The  right  of  the  owner  depends  upon  mere  suffer- 
ance; whenever  an  injury  occurs,  the  raceway 
will  be  adjudged  a  nuisance,  and  the  principle  nut- 
urn  tempus  nccurrlt  reipublicce  will  be  applied. 

It  seems,  that  where  a  bridge  is  built  by  an  indi- 
vidual over  a  natural  stream,  for  his  own  benefit,  if 
the  bridge  be  of  public  utility  and  is  used  by  the 
sublic.  the  public  are  bound  to  keep  it  in  repair  : 
jut  not  so  when  the  necessity  for  the  bridge  is  cre- 
ated by  the  individual. 

Citations— 9  Wend.,  607 ;  6  Cow.,  189, 191 :  8  Cow., 
152 ;  1  R.  S.,  500-505,  2d  ed..  pt.  1,  ch.  16,  tit.  1,  art.  1, 2, 
se«.  1.  sub.  4-7 :  sec.  6,  sub.  1 ;  sec.  16.  sub.  1 ;  sees. 
17, 18. 517,  sub.  108 :  sec.  521.  sub.  1*5 ;  7  East.,  199, 200; 
3  Doug.,  340.  343 :  14  Wend.,  58,  60 ;  15  Johns.,  250, 
452,491;  12  Wend.,  98  :  1  Cow.,  238:  11  Wend.,  6«7: 
Cow.  Tr.,  181 ;  2  East.,  342,  &53  a,  356  a ;  5  Burr..  2594: 
1  Koll.  Abr..  fol.  368, tit.  Bridges,  pi.  2;  8  Edw.  II.;  17 
Johns  ,  439  ;  11  East-,  60. 

TERROR  from  the  Montgomery  C.  P.  Dygert 
Jj  sued  Schenck  in  a  justice's  court,  and  de- 
clared against  him  in  an  action  on  the  case,  for 
an  injury  to  a  mare  occasioned  by  her  falling 
through  a  bridge  which  was  out  of  repair,  and 
which  it  was  the  duty  of  the  defendant  to  have 
kept  in  repair.  The  plaintiff  recovered  in  the 
justice's  court,  and  the  defendant  appealed. 
In  the  C.  P.  it  appeared  that  about  1826,  the 
defendant  dug  a  race-way  across  a  public  road, 
to  conduct  water  to  his  mill,  and  built  a  bridge 
across  such  race-way,  which  ever  since  has  been 
used  by  the  public  as  a  part  of  the  road,  The 
highway  passed  over  the  land  of  the  defend 
ant.  In  the  autumn  of  1837,  a  mare  of  the 
plaintiff  fell  through  the  bridge,  in  conse- 
quence of  the  plank,  the  flooring  of  the  bridge, 
being  loose,  and  received  great  injury.  On  the 
plaintiff  resting,  the  defendant  moved  for  a 
nonsuit  on  the  grounds:  1.  That  the  plaintiff 
had  not  proved  *enough  to  entitle  him  [*447 
to  recover;  and  2.  That  the  plaintiff  was  not 
entitled  to  recover  damages  against  him,  he 
not,being  bound  to  keep  the  bridge  in  repair. 
The  C.  P.  sustained  the  motion  on  both 
grounds,  and  nonsuited  the  plaintiff,  who 
thereupon  sued  out  a  writ  of  error. 

Mr.  A.  Hees,  for  plaintiff. 

Mr.  H.  Loucks,  for  defendant. 

By  the  Court,  Cowen.  J.  The  evidence  was 
clearly  sufficient  to  go  to  the  jury  upon  the 
question  whether  the  injury  arose  from  the 
cause  alleged;  and  the  nonsuit  cannot  be  sus- 
tained, unless  the  obligation  to  keep  the  bridge 
in  repair  had  devolved  on  the  town. 

The  defendant  certainly  committed  no  tres- 
pass in  digging  the  ditch.  It  was  on  his  own 
soil.  The  only  right  adverse  to  his  was  one  to 
have  a  common  highway  for  the  purposes  of 
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travel.  All  the  public  could  require  was,  that 
he  should  make  and  keep  the  road  as  good  as  it 
was  before  he  dug  his  ditch.*  That,  he  accom- 
plished by  building  a  substantial  bridge  orig- 
inally, which  did  not  get  out  of  repair  for  a 
number  of  years.  The  road,  however,  in  the 
end,  proved  to  be  less  safe  than  it  was  when 
the  bridge  was  first  built,  certainly  less  so  than 
before  the  ditch  was  dug.  In  suffering  this, 
the  defendant  came  short  of  his  obligation  to 
the  public.  Any  act  of  an  individual  done  to  a 
highway,  though  performed  on  his  own  soil, 
if  it  detract  from  the  safety  of  travelers,  is  a 
nuisance.  Edmunds,  Senator,  in  Hart  v.  May- 
or, etc.,  of  Albany,  9  Wend.,  607,  and  books 
cited.  A  ditch  dug  in  a  public  highway  was 
specifically  pronounced  to  be  such  by  Savage, 
Ch.  J.,  in  Harlow  v.  Humiston,  6  Cow,  191, 
and  Sutherland,  J.,  in  Lansing  v.  Smith,  8 
Cow.,  152.  Special  damage  arising  from  it, 
therefore,  furnishes  ground  for  a  private  ac- 
tion, without  regard  to  the  question  of  negli- 
gence in  him  who  digs  it.  The  utmost  care  to 
prevent  mischief  will  not  protect  him,  if  the 
injury  happen  without  gross  carelessness  on 
the  side  of  the  sufferer.  Harlow  v.  Humiston,  6 
Cow.,  189,  191.  Caution  is  a  defense  predica- 
448*]  ble  *of  him  only  who  is  in  legal  pur- 
suit of  his  own  business,  or  engaged  in  the  le- 
gal use  of  his  own  property.  The  moment  a 
plank  became  liable  to  slide  from  the  bridge, 
or  any  other  serious  difference  arose  against  its 
safety, as  compared  with  the  original  unbroken 
ground,  the  ditch  took  the  character  of  a  nui- 
sance. The  plea  could  only  be,  in  substance: 
"True,  I  was  committing  a  crime  against  the 
public  ;  but  I  took  every  precaution  that  it 
should  not  injure  the  plaintiff  personally." 
Was  such  a  defense  ever  heard  of  ? 

It  is  impossible  to  maintain,  as  the  defend- 
ant's counsel  has  attempted  to  do,  that  ditches 
may  be  thus  dug  by  owners  for  their  own  bene- 
fit,and  the  bridges  over  them  be  made  a  charge 
to  the  town,  in  consequence  of  a  few  years'  in- 
dulgence on  the  part  of  the  public.  The  travel- 
ing being  in  the  meantime  made  perfectly  safe 
by  the  owner  of  the  bridge,  there  is  nothing 
adverse  to  the  common  interest  which  presses 
for  interference  by  indictment,  or  under  the 
statute.  1  R.  S.,  517,  521;  2d  ed.,  sees.  106,135. 
The  affair,  therefore,  lies  along,  almost  of 
course,  by  mere  sufferance,  till  the  bridge  be- 
comes a  nuisance.  It  is  then  in  perfect  season 
to  correct  the  evil  by  the  usual  remedies.  The 
fair  construction  of  the  delay  and  acquiescence 
is,  that  the  person  digging  the  ditch  has  been 
allowed  to  hold  on  at  sufferance, because  an  in- 
dictment or  other  prosecution  would  appear  to 
be  captious.  Such  a  step  would  not  be  counte- 
nanced by  the  public  while  the  injury  is  mere- 
ly technical.  No  length  of  time  will  legalize  a 
nuisance,  for  the  very  reason,  that  while  it  con- 
tinues a  mere  trifle  no  one  thinks  of  taking 
measures  to  have  it  removed, and  thus  the  pub 
lie  would  be  sure  to  suffer.  Vide  per  Ld.  El- 
lenborough,  Ch.  J.,  and  Lawrence,  J.,  in  Weld 
v.  Hornby,  1  East,  199,  200  ;  Folkes  v.  Chad,  3 
Doug.,  340,  343,  is  in  point,  both  for  argument 
and  authority.  Nullum  tempus  occurit  reipub 
licce  applies  with  unmitigated  force  against  a 
public  nuisance. 

Had  the  town  agents  actuallv  taken  the  bridge 
under  their  care.and  repaired  it  for  a  longtime, 
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,here  might  have  been  a  question  for  the  jury 
whether  they  had  not  made  it-*a  town  [*44i> 
bridge.  But  no  such  evidence  was  given.  The 
case  is  entirely  different  from  that  where  an 
Individual  builds  a  bridge  over  a  natural  stream. 
There  it  is  not  necessary  for  his  own  purpose 
merely;  and  if  the  public  use  it,  there  is  cer- 
tainly no  reason  for  the  town  declining  to  keep 
it  in  repair.  The  obligation  to  do  so  is  no  less 
cogent,  at  least,  than  if  they  had  also  been  put 
to  the  expense  of  erecting  it  in  the  first  place. 
The  case  can  be  made  in  no  way  stronger  for 
the  defendant  here,  than  it  was  for  the  Buffa- 
lo Hydraulic  Co.  in  Heacock  v.  Sherman,  14 
Wend.,  58.  60.  In  that  case, the  present  Chief 
Justice  declared,  after  looking  into  the  author- 
ities, that  the  duty  of  repair  lay  upon  the  com- 
pany ;  and  that  if  the  action  had  been  against 
them  instead  of  a  stockholder,  they  could  not 
have  escaped  damages  for  any  private  mischief 
occasioned  by  it;  yet  it  was  lawful,  though  in 
the  highway,  being  in  that  case  authorized  by 
an  Act  of  the  Legislature. 

The  counsel  for  the  defendant  insists  that  he, 
being  owner,  had  the  exclusive  right  to  enjoy 
and  make  any  use  of  his  land  not  inconsistent 
with  the  public  use  of  the  easement,  and  cites 
15  Johns.,  452,  491;  12  Wend.,  98;  1  Cow., 238. 
In  admitting  the  defendant's  right  to  dig  this 
ditch,  I  have  conceded  all  that  his  counsel 
claims;  and  I  am  quite  sure  all  that  can  be 
claimed  by  any  of  the  numerous  authorities 
announcing  the  relative  rights  of  owner  and 
government  in  a  highway.  The  difficulty  lies 
in  the  bridge  being  dangerous,  a  thing  clearly 
inconsistent  with  the  public  use,  unless  kept 
perfectly  safe. 

The  general  duties  of  commissioners  and 
overseers  to  keep  bridges  in  repair  is  next  in- 
sisted on  at  length, and  need  not  be  denied.  The 
answer  has  already  been  given,  viz.  :  a  bridge 
erected  exclusively  for  private  benefit  makes  an 
exception.  The  duties  of  these  officers.as  pre- 
scribed bv  positive  enactment, are  embodied  in 
1  R.  S.,  500-505;  2d  ed.,  pt.  1,  ch.  16,  tit.  1, 
art.  1  and  2.  The  commissioners  are  to  cause 
the  highways  aud  bridges,  which  are  or  may 
be  erected  over  streams  intersecting  highways, 
to  be  kept  in  repair.  Sec.  1,  sub.  4.  This  is  in 
general  to  be  done  through  orders  to  the  over- 
seers. Id.,  sub.  5-7,  sec.  6,  and  sec.  16,  sub.  1. 
Specific  *remedies  are  provided  for  neg  [*45O 
lect.  Sees.  17,  18.  But  beside,  an  obligation  by 
sec.  6,  sub.  1,  at  once  attaches  to  the  overseer, 
and  he  is  bound  on  notice  without  waiting  for 
orders, to  remove  obstructions  and  do  any  other 
acts  necessary  to  keep  highways  within  his  dis- 
trict in  convenient  repair,  McFadden  v.  Kings- 
bury,  11  Wend.,  667;  and  in  Bartlett  v.  Crozier, 
15  Johns.,  250,  he  was  held  punishable  by  ac- 
tion at  the  suit  of  a  private  person  who  suffered 
by  his  neglect  to  repair  a  bridge.  Vide  Cowen, 
Treat.,  181.  The  case  cited  was  reversed  by  the 
Court  of  Errors,  for  want  of  an  absolute  duty 
being  shown.  That  court  did  not,  however,  as 
the  counsel  supposes,  deny  that  neglect  of  pub- 
lic duty,  by  which  a  man  is  injured,  would 
furnish  ground  for  a  private  action  at  his  suit , 
not  even  in  a  case  where  the  statute  has  im- 
posed a  penalty  for  neglect.  These  statutes  and 
other  books  are  cited  in  connection  with  King 
v.  Inh.  of  the  West  Riding  of  Yorkshire,  2  East, 
342,  and  various  cases  in  the  notes  by  Mr.  East, 
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which, taken  togetber.make  an  important  body 
of  reasoning  and  authority  on  the  distinction 
between  public  and  private  obligation  in  the 
reparation  of  bridges.  The  close  of  the  marg- 
inal note  to  the  principal  case  in  East  is  thus  : 
"If  a  bridge  be  of  public  utility,  and  used  by 
the  public,  the  public  must  repair  it,  though 
built  by  an  individual;  aliter  if  built  by  him  for 
his  own  beneflt.and  so  continued  without  pub 
lie  utility,  though  used  by  the  public.  A  bridge 
built  in  a  public  way  without  public  utility  is 
indictable  as  a  public  nuisance;  and  so  it  is,  if 
built  colorably,  in  an  imperfect  or  inconven- 
ient manner,  with  a  view  to  throw  the  onus  of 
building  or  repairing  it  immediately  on  the 
county.  Our  attention  was  specially  directed 
by  the  argument  to  Mr.  East's  closing  note,  p. 
356  a,  being  a  report  of  King  v.  The  Ink.  of 
Glamorgan  [2  East,  856,  n.  a],  who  were  in- 
dicted for  not  repairing  a  bridge  built  by  Mack- 
worth,  as  they  insisted,  for  his  private  benefit. 
So,  indeed,  it  was,  but  at  the  same  time  it  was 
of  great  public  utility.  He  built  it  across  the. 
River  Tave,  which  intersected  the  highway,  as 
a  passage  to  his  tin  works,  indeed;  but  it  was 
not  merely  illegal,  it  was  ungenerous  in  the 
county,  for  that  reason  merely,  to  insist  on  his 
451*]  bearing  the  exclusive  *burden  of  re 
pairs,  or  indeed  any  burden.  The  note  (a)  at 
p.  353,  King  v.  West  Riding  of  Yorkshire,  estab- 
lishes the  general  doctrine,  that  a  bridge  used 
by  the  public  is  prima  facie  to  be  repaired  by 
them,  though  built  by  an  individual  ;  and  to 
escape  that  obligation,  it  lies  with  the  public 
to  show  that  it  rests  on  another.  Hex  v.  The 
Same,5  Burr.,  2594, maintains  the  same  distinc- 
tion. 

Such  authorities  as  -these  certainly  have 
abundant  application  to  the  principal  case;  but, 
of  course,  would  not, as  they  all  have  been  cited 
by  counsel  for  the  defendant,  except  upon  the 
assumption  that  the  bridge  now  in  question 
must  have  been  at  least  of  some  little  public 
utility;  whereas,  the  very  necessity  for  its  erec- 
tion arose  out  of  a  nuisance  which  was  the 
woik  of  the  defendant  himself .  The  whole  ob- 
ject of  the  bridge  was  to  protect  himself.  Things 
began  and  ended  in  himself — the  land,  the 
mill,  the  water,  the  race-way,  the  profit  and, 
therefore,  the  bridge.  The  public  could  derive 
nothing  but  mischief.  It  was  not  a  case  in 
which  the  town  could  be  put  to  show  a  pre- 
scriptive exemption  from  a  presumptive  obli- 
gation to  repair.  No  such  presumption  ever 
arose.  If  any  doubt  could  remain, take  the  fol- 
lowing literal  translation  from  1  Roll.  Abr., 
fol.  868,  tit.  Bridges,  pi.  2  :  "If  a  man  erect  a 
mill  for  his  single  profit,  and  make  a  new  cut 
for  the  water  to  come  to  it,  and  make  a  new 
bridge  over  it,  and  the  subjects  use  to  go  over 
it  as  over  a  common  bridge,  this  bridge  ought 
to  be  repaired  by  him*  who  had  the  mill,  and 
not  the  county,  because  he  erected  it  for  his 
own  benefit."  He  cites  from  a  manuscript  case 
of  8Edw.  II. .the  beginning  of  the  14th  century. 
The  case  is  a  literal  description  of  the  one  be- 
fore us;  and  is  commended  no  less  by  its  an- 
tiquity, than  by  its  sound  sense,and  the  whole 
course  of  authority  ever  since. 

Among  other  grounds.it  is  supposed  that  the 
plaintiff  was  tied  up  to  his  remedy  for  the  pen- 
alty given  by  1  R.  S.,  517,  2d  ed.,  sec.  106,  or 
to  the  treble  damages  of  Id.,  521,  sec.  185. 
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These  provisions  are  merely  cumulative.  The 
first  would  afford  jio  rediess  for  the  private  in- 
jury; and  it  would  be  a  singular  doctrine  that  a 
party  shall  not  waive  treble  damages  given  for 
his  own  benefit.  A  statute  gives  treble  dama- 
ges *for  a  trespass;  was  it  ever  doubted  [*452 
that  a  party  might  waive  the  penalty,  and  sue 
for  single  damages,in  despite  of  his  antagonist? 
It  is  supposed  that  Bartleltv.  Croeter,  17. Johns., 
489,  gives  countenance  to  such  a  conclusion. 
But  no  case  or  argument  to  that  effect  can  be 
made  to  bear  the  color  of  law. 

There  was  no  pretense,  as  is  supposed,  for 
imputing  gross  negligence  to  the  father  of  the 
plaintiff  below,  who  was  driving  his  mare.  No 
doubt  the  doctrine  is  well  settled  and  rational, 
that,  though  the  defendant  obstruct  the  high- 
way, yet  if  the  plaintiff  seeing,  and  being  able 
to  appreciate  the  danger,  run  into  it,  when  he 
might  easily  have  avoided  it,  he  cannot  recov- 
er. The  cases  cited  to  show  this, are  Butterfield 
v.  Forrester,  II  East,  60,  and  Harlowv.  Humis- 
ton,  before  cited;  but  they  do  not  apply. 

We  are  clear  that  the  rights  and  obligations 
of  the  parties  were  entirely  misapprehended  by 
the  court  below.  The  judgment  must,  therefore, 
be  reversed. 

Nuisance— Obstruction  to  highway— Damages.  Dis- 
tinguished—4  Keyes,  268 ;  67  111.,  147. 

Limited-4  Duer.  447. 

Reviewed-5  Duer,  499;  5  Bos.,  503. 

Cited  in-18  N.  Y.,82;  29  N.  Y.,  595;  89  N.  Y..  503; 
30  Hun,  296:  21  Barb..  79,  26  Barb.,  626:  37  Barb.,405; 
39  Barb.,  336 ;  40  Barb..  382 ;  62  Barb..  309 :  2  T.  &  C.. 
86:  6T.  &C.,  564:  33How.  Pr.,34;  37  How.  Pr..  430: 
47  How.  Pr.,  406;  3  Abb.  N.  C..  324(  9  Bos.,  89:  4  Rob., 
564;  5  Rob.,  309:  75  111.,  96;  3  Am.  Rep..  348  (101  Mass., 
253) ;  37  Am.  Rep.,  172  (72  Ind.,  445) ;  40  Am.  Rep.,  432 
(57  Md.,  217). 

Negligence— Damages.    Reviewed— 5  Bos.,  503. 

Cited  in-37  N.  Y..574:  5  Trans.  App.. 260;  4  Hun, 
321 ;  47  Super.,  33 :  40  111..  433 ;  47  Ind.,  397. 

Bridge,  etc.— Who  Itmmd  to  keep  in  repair.  Cited 
in— 45  N.  Y.,  134  (6  Am.  Rep.,  551);  4  Abb.  App.  Dec., 
570  :  7  Hun.  8;  28  Hun,  347;  11  Barb..  463 ;  26  Ind.,  25; 
45  Pa.  St.,  137  ;  41  Am.  Rep.,  826  (80  Ind.,  424). 


WHEATON  ET  AL.  t>.  ANDRESS. 

Wills— Devise— Construction   of — Life  Estate. 

A  devise  in  these  words,  "As  touching  such  world- 
}y  interest  as  it  hath  pleased  God  to  bless  me  with 
in  this  life,  I  dispose  of  the  same  in  manner  and 
form  following,  that  is  to  say,  in  the  first  place,  I 
give  and  bequeath  unto  Prudence,  my  well  beloved 
wife,  all  my  lands  and  tenements,  buildinirs  of  what- 
ever kind,  with  all  the  appurtenance's  thereunto 
belonging,  by  her  freely  to  be  possessed  and  en- 
Joyed,"  gives  only  a  life  estate,  and  not  a  fee  to  the 
devisee. 

Citations-Cowp.,  352,  657.  660 ;  Ram,  Wills,  65,66; 
11  East,  220. 

THIS  was  an  action  of  ejectment  tried  at  the 
Rensselaer  Circuit,  in  Sep.,  1882,  before 
the  Hon.  James  Vanderpoel,  then  one  of  the 
Circuit  Judges. 

The  plaintiffs  claimed  to  recover  the  prem- 
ises in  question  as  the  heirs  at  law  of  Prudence 
Taplin,  who  they  alleged  had  an  estate  in  fee 
in  the  premises  by  virtue  of  a  device  in  the 
will  of  her  husband,  who  died  seised  of  the 
same.  The  will  bears  date  Oct.  8,  1807.  The 
only  dispositions  of  property  made  by  it  are 
in  these  words:  "And  as 'touching  [*453 
such  wordly  interest  as  it  hath  pleased  God  to 
bless  me  with  in  this  life.  I  dispose  of  the  same 
in  manner  and  form  following,  that  is  to  say, 
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in  the  first  place,  I  give  and  bequeath  unto 
Prudence,  my  well  beloved  wife,  all  my  lands 
and  tenements,  buildings  of  whatever  kind, 
with  all  the  appurtenances  thereunto  belong- 
ing, by  her  freely  to  be  possessed  and  enjoyed; 
and  likewise  all  my  chattels  or  any  kind  of 
moveables,  together  with  all  and  every  my 
household  furniture.  2.  I  give  and  bequeath 
to  the  above  named  Prudence  all  my  wearing 
apparel."  The  testator  left  no  children.  A 
verdict  by  consent  was  entered  for  the  plaint- 
iffs, subject  to  the  opinion  of  the  court  upon 
the  question  whether  the  devisee  took  a  fee  or 
only  an  estate  for'life  under  the  will. 

Mr.  A.  F.  Wheeler,  for  plaintiffs. 

Mr.  H.  Z.  Hayner,  for  defendant. 

By  the  Court,  Cowen,  J.  This  ejectment 
seems  to  have  been  brought  on  the  authority 
of  Loveacres,  ex  dem.  Mudge,  v.  Blight,  1  Cowp. , 
352,  decided  in  1775.  The  introductory  and 
devising  clauses  in  that  case  cannot,  as  the 
counsel  for  both  parties  in  the  principal  case 
seem  to  agree,  be  distinguished  in  their  import 
from  the  words  used  in  the  will  before  us;  and 
they  were  held  to  carry  a  fee.  But  it  is  very 
plain,  as  the  counsel  for  the  defendant  con- 
tends, that  this  was  not  in  virtue  of  their  own 
proper  force.  They  were  helped  by  various 
other  parts  of  the  will:  among  others,  there 
was  a  charge  on  the  land  incompatible  with 
the  idea  of  a  mere  estate  for  life.  That  is  men- 
tioned and  much  relied  on  by  Ld.  Mansfield; 
and,  as  is  well  known  to  the  profession,  has 
often  been  considered  of  itself  decisive  in  en- 
larging the  estate  to  a  fee.  The  will  began,  "as 
touching  my  worldly  estate,"  etc.  Then,  after 
some  intermediate  provisions,  "  I  give  unto 
John  and  Robert  Mudge  all  and  singular  my 
lands  and  messuages,  by  them  freely  to  be  pos- 
sessed and  enjoyed  alike."  It  is  true,  Ld. 
Mansfield  relied  on  the  introductory  words,  as 
454*]  manifesting  an  intent  in  the  *testator 
to  dispose  of  all  his  worldly  interest;  and  with 
that  he  joined  the  words  "freely  to  be  pos- 
sessed," etc.  And  he  agreed  that  independent 
of  these  and  other  circumstances  which  he  took 
up  and  connected  together  from  the  whole 
will,  there  were  no  words  of  limitation,  such 
as  "  heirs,"  or  what  were  tantamount.  Intro- 
ductory words  of  much  stronger  import  have 
always  been  denied  as  sufficient  of  themselves, 
though  they  may  help  other  words.  FzVfcRam, 
Wills,  65,  66.  And  no  case  holds  that  simply 
connected  with  the  words  "  freely  to  be  en 
joyed,"  etc.,  the  whole  will  carry  a  fee.  To  do 
this,  where  there  are  no  words  of  express  lim- 
itation, all  the  cases  agree  that  the  will  should 
contain  some  provision  in  respect  to  the  land 
necessarily  inconsistent  with  the  estate  being 
for  life.  "Freely  to  be  enjoyed,"  etc.,  may 
come  much  short  of  this. 

I  have  thus,  in  some  measure,  followed  the 
counsel  for  the  defendant,  who  has  much  elab- 
orated the  case  in  Cowper.  I  entirely. agree 
with  him,  that  it  will  be  found  on  due  con- 
sideration, to  have  been  so  mixed  and  com- 
pounded with  various  circumstances  in  the 
will,  as  by  no  means  to  form  a  reliable  guide 
in  deciding  the  case  at  bar.  I  do  not  find,  how- 
ever, that  the  force  of  the  words  in  question 
were  at  all  reconsidered,  as  he  supposes,  in 
Denn,  ex  d.  Gaskin,  v.  Gaskin,  Cowp.,  657,  or 
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in  Wright,  ex  dem.  8haw,  v.  Russell,  cited  in  Id. ,. 
660,  the  case  stated  by  Ashurst,  J.,  from  MS.; 
though  I  really  think  either  of  them  stronger 
for  a  fee  than  the  one  at  bar;  and  the  general 
reasoning  of  the  court  is  quite  in  point  against 
seizing  on  equivocal  words,  in  order  to  give  the 
will  such  an  effect.  It  is  remarkable,  that  in. 
each  of  the  latter  cases  a  disinheriting  legacy 
was  given  to  the  heir  at  law;  a  circumstance 
which  I  should  suppose  of  much  more  decisive 
weight,  than  the  doubtful  provision,  "freely 
to  be  enjoyed,"  etc.  The  will  also  contained 
the  usual  general  cause,  manifesting  the  tes- 
tator's intent  to  dispose  of  all  his  estate.  Yet 
they  were  held  to  carry  but  life  estates,  and 
the  heir  at  law  recovered. 

Thus  stopping  with  Ld.  Mansfield's  decisions; 
alone,  one  would  suppose  it  impossible  to- 
maintain  the  plaintiffs'  pretensions  upon  the 
will  before  us.  But  I  am  surprised  that  the 
*defendant's  counsel  should  have  over-[*455 
looked  the  case  of  Goodright,  ex  dem.  Drewry, 
v.  Barron,  11  East,  220,  decided  A.  D.  1809, 
in  which  his  own  views  were  adopted  by  the 
K.  B.,  and  which  I  cannot  distinguish  from 
the  case  before  us.  There  the  will  was  thus: 
"  As  touching  such  wordly  estate  wherewith 
it  has  pleased  God  to  bless  me  in  this  life,  I 
give,  devise  and  dispose  of  the  same  in  manner 
following:"  1.  A  cottage  to  T.  D.  and  his 
heirs.  Then:  "Also  I  give  and  bequeath  to 
my  wife  Elizabeth,  whom  I  likewise  make  my 
sole  executrix,  all  and  singular  my  lands,  mes- 
suages and  tenements,  by  her  freely  to  be  pos- 
sessed and  enjoyed."  The  question  was  wheth- 
er the  wife  took  a  fee;  and  held  not.  The  case 
was  ably  argued;  and  Ld.  Ellenborough,  Gh. 
J.,  Le  Blanc,  J. ,  and  Bay  ley,  J.,  who  spoke 
to  the  question  seriatim,  they  being  the  only 
judges  who  heard  the  argument,  all  concurred. 
The  case  in  Cowp.,  352,  was  fully  considered; 
and  they  agreed,  that  the  introductory  words, 
and  the  words  "  freely,"  etc.,  as  used  in  East, 
would  not  of  themselves  carry  a  fee,  because 
they  were  not  necessarily  incompatible  with 
an  estate  for  life.  They  agreed  that  the  case 
in  Cowp.,  352,  must  have  gone,  not  on  these 
alone,  but  only  as  considered  in  connection 
with  various  other  explanatory  circumstances, 
such  as  incumbrances  imposed,  etc.  Only  one 
of  the  learned  judges,  Le  Blanc,  J.,  adverted 
to  the  use  of  the  word  "  heirs  "  in  the  devise  to 
T.  D.  as  indicating  that  the  testator  understood 
the  value  of  that  word.  Ld.  Ellenborough  and 
Bayley,  <7.,took  up  the  matter  on  the  neat  point 
as  presented  in  the  principal  case.  The  former 
agreed  that  the  introductory  words,  might  be 
material;  but  alone  they  made  nothing.  "  They 
were  not  sufficient  of  themselves  to  carry  a  fee; 
but  juncta  jumnt."  He  said  that,  in  the  ab- 
sence of  express  words  to  limit  the  estate  in 
fee,  there  must  be  some  words  from  which  an 
intention  to  pass  the  fee  would  be  necessarily 
implied.  Bayley,  J.,  taking  up  this  rule,  said: 
"  The  only  words  on  which  any  doubt  could 
arise  are  '  freely  to  be  possessed  and  enjoyed'; 
but  they  may  mean  freely  during  her  life;  they 
may  mean  free  from  all  charges;  free  from  im- 
peachment of  waste;  they  may,  indeed,  also 
mean  freely  for  *all  purposes  against  [*456 
the  heir;  but  as  it  is  not  certain  that  the  testator 
used  them  in  this  latter  sense,  we  cannot  give 
them  so  extended  a  meaning  against  the  heir." 
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The  reasoning  of  the  counsel  for  the  plaint- 
iffs in  the  case  at  bar  is  this:  first,  the  testator 
indicated  his  general  intention  thus:  "As  to  all 
my  worldly  interest,  all  my  property,  all  my 
estate,  I  dispose  of  the  same,"  etc.  Then,  says 
the  counsel,  he  in  fact  gives  "  the  same;"  and 
the  counsel  relies  on  these  two  words  in  the  in- 
troductory clause,  to  bring  it  down,  and  con- 
nect it  with  the  devise  to  the  testator's  wife. 
But  precisely  the  same  words  holding  the  same 
relation,  presented  themselves  in  Ooodright  v. 
Barron;  yet  held,  they  were  entirely  inefficient, 
for  the  purpose  now  claimed.  "The  word 
'estate,'"  said  Jxl.  Ellenborough,  "used  in 
the  introductory  clause,  is  completely  disjoined 
from  the  devise  in  question,  and  cannot  be 
brought  down  to  join  in  with  the  latter  clause, 
without  doing  violence  to  the  words."  I  will 
only  add,  it  is  impossible  to  distinguish  the 
case  at  bar  from  the  principle  of  that  to  which 
he  was  speaking,  and  scarcely  from  the  very 
words.  The  adjudication,  we  think,  accords 
with  the  sound  rule  of  construction. 

There  must  be  judgment  for  the  defendant. 
Cited  in— 3  Denio,  481 ;  1  Barb.,  Ill ;  30  Barb.,  335- 


PLATT  v.  HALEN. 

Partnership — Law  Firm — Parties — Set-off— Ac- 
tion of  Attorney  against  Client. 

An  action  may  be  maintained  in  the  name  of  one  of 
two  partners  of  a  law  firm,  where  the  particular 
business  respecting  which  the  suit  is  brought  is  uni- 
formly done  in  the  name  of  the  partner  suing. 

A  set-off,  will,  however,  be  allowed  in  such  suit  of 
a  demand  against  the  firm. 

In  an  action  by  an  attorney  against  his  client,  the 
defendant  is  not  allowed  to  raise  objections  to  the 
items  of  the  plaintiff's  bill,  if  the  bill  has  been  duly 
taxed  on  notice. 

Citations— Colly.  Part..  2,  3, 153 :  Cary.  Part.,  97 :  3 
Cow.,  85 ;  8  Wend.,  666 ;  7  Cow.,  416 ;  Doug..  198 ;  12 
Johns.,  315. 

THIS  was  an  action  of  assumpftit.  tried  at  the 
Seneca  Circuit,  in  Nov.,  1838. 

The  plaintiff  and  L.  F.  Stevens  were  mem- 
bers of  a  law  firm,  and  were  retained  by  the 
457*]  defendant  to  prosecute  a  *suit  in  chan- 
cery. A  bill  was  accordingly  filed  in  the  name 
of  Platt  alone,  as  solicitor,  the  chancery  busi- 
ness of  the  firm  being  uniformly  done  in  his 
name.  The  plaintiff  produced  a  taxed  bill  of 
costs,  a  copy  of  which,  previous  to  the  taxa- 
tion, was  served,  together  with  notice  of  taxa- 
tion, on  the  defendant.  The  defendant  moved 
for  a  nonsuit,  on  the  grounds:  1.  That  the 
proof  was  insufficient  to  sustain  the  action ;  and 
2.  If  it  was  sufficient,  the  action  should  have 
been  brought  in  the  joint  names  of  Platt  and 
Stevens.  The  motion  was  denied,  and  the 
jury,  under  the  charge  of  the  circuit  judge, 
found  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  tkf  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  Stevens  may  be  regarded  in  the  light 
of  a  dormant  partner  in  respect  to  the  chan- 
cery suits  conducted  by  the  firm  of  which  he 
was  a  member;  and  that  the  suit  is  well  enough 
in  the  name  of  the  plaintiff  alone.  The  point, 
I  think,  has  been  heretofore  decided,  but  it 
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seems  not  to  have  been  reported.  The  chan- 
cery business  of  the  office  was  uniformly  done 
in  the  name  of  Platt,  as  solicitor,  the  other 
partner  not  being  known  therein  on  the  papers. 
Colly.  Part.,  2,  8, 158;  Cary,  Part..  97;  8  Cow., 
85.  Sutherland,  </.,  was  inclined  to  this  opin- 
ion, in  Warner  v.  Gruicold,  8  Wend.,  666, 
when  it  was  made  a  question  whether  in  such 
cases  both  partners  could  sue. 

The  objection  urged  on  the  argument  that 
the  suit  in  the  name  of  one  would  exclude  a 
set-off  against  the  partnership,  is  not  sound; 
the  suit  is  for  the  benefit  of  the  firm,  and  in  a 
name  by  which  it  is  represented,  and  a  set-off 
would  be  allowed.  7  Cow.,  416. 

It  was  not  competent  for  the  plaintiff  to  liti- 
gate the  items  of  the  bill  on  the  trial.  It  had 
been  regularly  taxed  on  notice,  and  the  remedy 
for  the  allowance  of  improper  items  was  by 
appeal  from  taxation.  Doug.,  198;  12  Johns., 
*315.  Though  the  bill  need  not  not  now  [*458 
be  served  before  suit  brought,  the  effect  of  a 
regular  taxation  is  the  same  as  before. 

New  trial  denied. 

Cited  in— 5  Denio,  358 ;  28  Barb.,  89 ;  4  Duer,  419 ;  9 
Bos.,  186. 


McCULLOUQH 

v. 
THE  MAYOR,  etc.,  of  BROOKLYN. 

Municipal  Corporations  and  Ministerial  Officers— 
Whether  Assumpsit  Lies  against,  for  Amount 
Awarded  for  Lands  Taken  in  Opening  Streets 
— Pleading — Duty  of  Common  Council  to  Col- 
lect Assessments— Remedies  for  Neglect — Man- 
damus. 

In  an  action  of  assumpsit  against  the  Mayor  and 
Common  Council  of  Brooklyn,  to  recover  the 
amount  awarded  to  an  owner  of  lands  taken  in  the 
opening  of  streets  or  roads,  it  is  not  enough  to  sus- 
tain the  action  to  allege  the  order  for  the  opening 
of  the  road,  the  appointment  of  commissioners  of 
estimate  and  assessment,  the  award  in  favor  of  the 
owner,  the  confirmation  of  the  report  of  the  com- 
missioners, and  a  promise  to  pay.  On  the  facts  al- 
leged, the  duty  to  pay  is  not  incurred ;  the  payment 
by  the  persons  benefited,  of  the  sums  assessed  upon 
them,  should  have  been  averred. 

It  is  the  duty  of  the  Common  Council  to  take  the 
necessary  measures  to  have  the  sums  assessed  col- 
lected, and  if  they  neglect  to  do  so  they  are  liable  to 
an  action  on  the  case ;  but  a  mandamus  would  be 
the  more  appropriate  remedy. 

Although  as  a  general  rule  a  mandamus  will  not 
lie  where  the  party  has  another  remedy,  it  is  not 
universally  true  in  relation  to  corporations  and  min- 
isterial officers ;  notwithstanding  they  may  be  liable 
in  an  action  on  the  case  for  a  neglect  of  duty,  they 
may  be  compelled  by  mandamus  to  exercise  their 
functions  according  to  law. 

Citations-Laws,  1833,  p.  49fl.  sees.  1,  2,  8,  11,  12: 
Laws.  1834,  p.  106,  sec.  42 ;  10  Wend..  363, 393 ;  7  Cow., 
526  ;  6  Johns.,  1 ;  7  Johns.,  541 ;  2  R.  L.,  1801,  p.  158, 
sec.  22 ;  418,  sec.  183. 

TkEMURRER  to  declaration.  The  plaintiff, 
\J  in  the  first  count  of  the  declaration,  al- 
leged that  the  defendants,  Mar.  14,  1836,  on 
petition  and  in  pursuance  of  the  statutes  relat- 
ing to  the  City  of  Brooklyn,  determined  to 
open,  layout  and  continue  Bedford  road;  that 
commissioners  were  afterwards  appointed, 
who,  Oct.  10,  1836,  reported  that  three  pieces 
of  land  (describing  them),  belonging  to  the 
plaintiff,  would  be  required  for  making  the  im- 
provement ;  and  that  the  loss  and  damage 
which  the  plaintiff  would  sustain  in  the  prem- 
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ises  would  amount  to  $4,200,  which  they  award- 
ed to  him;  and  that  the  report  of  the  commis- 
sioners was  confirmed  by  the  Supreme  Court 
Dec.  22,  1836.  By  reason  of  all  which  said 
several  premises,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  defend- 
ants became  liable  to  pay,  etc. ;  and  being  so 
liable,  in  consideration  thereof,  afterwards,  to 
459*]  wit:  *June  30,  1838,  at,  etc.,  promised 
to  pay  the  plaintiff  the  said  sum  of  $4,200, 
when  thereunto  afterwards  requested.  The 
second  count  was  substantially  the  same  as  the 
first.  Demurrer  and  joinder. 

Mr.  J.  M.  Van  Cott.  for  defendants. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Bronson,  J.  When  an  order 
is  made  by  the  Corporation  of  the  City  of 
Brooklyn  to  lay  out  or  open  any  new  street.or 
to  widen  or  extend  an  old  one,  commissioners 
are  appointed  to  estimate  and  assess  the  amount 
of  damages  and  benefit  to  be  sustained  and  de- 
rived by  the  owners  of  lands  and  buildings  af- 
fected by  it.  Stat.  of  1833,  p.  499,  sees.  1,  2. 
Within  60  days  after  the  report  is  confirmed, 
persons  assessed  for  benefit  may  pay  the  mon- 
ey to  the  city  treasurer,  without  any  addi- 
tional expense,  if  not  paid  within  that  time, 
it  is  to  be  collected,  on  the  warrant  of  the  Cor- 
poration, by  the  city  collector,  who  is  author- 
ized to  levy  it  of  the  goods  and  chattels  of  the 
persons  assessed,  in  the  manner  of  collecting 
town  taxes;  and  when  collected,  pay  it  over  to 
the  treasurer.  Sees.  8,  11.  The  treasurer  is  to 
pay  over  the  money  to  the  persons  to  whom 
damages  have  been  awarded  by  the  Commis- 
sioners. Sec.  12.  If  the  collector  is  unable  to 
find  goods  and  chattels  to  satisfy  the  assess- 
ments, he  is  to  certify  the  fact  to  the  Common 
Council;  upon  which  they  are  authorized,  aft- 
er the  publication  of  a  notice  for  twelve  weeks, 
to  sell  the  lands  upon  which  the  tax  is  imposed, 
for  the  payment  of  the  assessments,  with  inter- 
est and  expenses.  Stat.  of  1834,  p.  106,  sec.  42. 
The  sums  awarded  for  damages  are  not  de- 
clared to  be  debts  against  the  city,  nor  is  it 
made  the  duty  of  the  Corporation  to  pay  the 
money. 

On  this  case,  I  do  not  see  how  the  action  of 
assumpsit  can  be  maintained.  But  if  it  will  lie 
in  any  form,  it  must  be  on  a  different  assump- 
sit  from  that  laid  in  the  declaration.  The  con- 
clusion which  the  plaintiff  has  drawn  does  not 
follow  from  the  inducement,  or  premises  which 
4OO*]  he  has  alleged.  *After  setting  out  the 
order  for  opening  the  road,  the  assessment  of 
the  plaintiff's  damages  and  the  confirmation  of 
the  report,  the  pleader  alleges,  that  by  reason 
of  the  premises,  and  by  force  of  the  statute, 
the  defendants  became  liable  to  pay  the  mon- 
ey; and  that  liability  is  the  consideration  for  the 
promise.  No  such  duty  is  imposed  on  the  Cor- 
poration by  the  statute.  Had  it  been  alleged 
that  the  money  was  paid  by  the  persons  as- 
sessed for  benefit,  or  that  it  had  been- col- 
lected from  them,  either  by  the  collector  or  by 
sale  of  the  lands  assessed,  there  would,  per- 
haps, be  a  good  foundation,  or  sufficient  in- 
ducement, fora  promise  by  the  Corporation  to 
pay  over  the  money  which  had  gone  into  the 
hands  of  their  treasurer.  But  the  declaration 
contains  no  such  averment. 

This  Corporation  was  instituted  for  the  pur- 
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poses  of  public  government  within  the  char- 
tered limits  of  the  city.  Some  of  the  acts 
which  it  is  authorized  to  perform  have  respect 
to  the  whole  territory  and  body  politic,  and 
operate  alike  upon  every  citizen  ;  while  other 
acts  have  a  more  narrow  influence,  and  only 
affect  particular  individuals.  The  opening  of 
this  road  was  an  act  belonging  to  the  latter 
class.  The  statute  does  not  contemplate  that 
the  direct  benefits  of  the  improvement  will  ac- 
crue to  the  whole  city;  and  on  that  ground,  as 
may  be  presumed,  the  burden  was  not  laid 
upon  the  Corporation.  The  damages  which 
some  will  sustain,  are  to  be  assessed  upon  oth- 
er land  owners  in  the  immediate  vicinity  of 
the  road,  who  are  supposed  to  receive  an 
equivalent  benefit  from  the  improvement.  As 
the  persons  interested  would  not  be  likely  to 
agree  as  to  how  much  one  should  pay  and  an- 
other receive,  the  Corporation, or  the  local  gov- 
ernment in  that  district,  is  made  the  instru- 
ment of  adjusting  the  matter  between  them. 
The  Corporation  uses  the  proper  means  for 
procuring  just  and  equitable  assessment  and 
awards,  and  collects  the  money  from  one  and 
pays  it  over  to  another,  without  having  itself 
any  direct  interest  in  the  matter. 

In  such  a  case,  I  am  unable  to  see  that  any 
other  duty  or  obligation  rests  on  the  Corpora- 
tion than  that  of  putting  the  necessary  ma- 
chinery in  motion  according  to  the  require- 
ments *of  the  statute.  If  the  Com-  [*461 
mon  Council  has  neglected  that  duty,  or  has 
been  wanting  in  diligence,  an  action  on  the 
case  would  perhaps  lie  in  favor  of  anyone, 
who,  like  the  plaintiff,  would  be  entitled  to 
the  money  when  collected.  But  a  mandamus 
would  be  a  more  appropriate  remedy.  People 
v.  Supervisors  of  Columbia,  10  Wend.,  363  ; 
People  v.  Mayor  of  N.  Y.,  Id.,  393  ;  Ex  parte 
Rogers,  7  Cow.,  526.  Although,  as  a  general 
rule,  a  mandamus  will  not  lie  where  the  party 
has  another  remedy,  it  is  not  universally  true 
in  relation  to  corporations  and  ministerial  offi- 
cers. Notwithstanding  they  may  be  liable  in 
an  action  on  the  case  for  a"  neglect  of  duty, 
they  may  be  compelled  by  mandamus  to  exer- 
cise their  functions  according  to  law. 

The  plaintiff  relies  on  the  case  of  Stafford  v. 
Mayor  of  Albany,  6  Johns.,  1,  and  7  Id.,  541, 
where  an  action  of  assumpsit  by  the  land  own- 
er against  the  Corporation  was  maintained. 
But  under  the  Albany  Act.  the  benefits  of  the 
improvement  were  not  charged  upon  individ- 
uals, and  there  was  an  express  provision  that 
the  damages  should  be  paid  by  the  Corpora- 
tion. 2  R.  L.,  1801,  p.  158,  sec.  22.  There 
was  a  duty  on  the  Corporation  to  pay  the  mon- 
ey, and  the  decision  was  put  upon  that  ground. 
So  in  N.  Y.,  although  the  burden  is  ultimate- 
ly to  fall  upon  the  persons  benefited,  the  dam- 
ages awarded  are,  after  a  limited  time,  to  be 
paid  by  the  Corporation.  2R.  L.,418,  sec.  183. 
The  Legislature  has  not  imposed  any  such  bur- 
den upon  the  Corporation  of  Brooklyn,  and 
this  action  cannot  be  maintained. 

Judgment  for  defendants. 

Corporations  and  ministerial  officers— Mandamus 
Ofltti'nxf.  Disapproved— 11  N.  Y.,~573;  37  Barb.,  457  ; 
24  How.  Pr.,  154. 

Distinguished— 2  Abb.  App.  Dec.,  244. 

Explained— 20  How.  Pr..  503. 

Cited  in— 2  Hill,  47 ;  24  N.  Y.,  120 :  46  N.  Y.,  11 ;  55 
N.  Y.,  188 ;  6  Lans..  255  ;  22  Hun,  540 ;  2  Barb.,  418:  23 
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Barb.,  398 :  35  Barb.,  76 ;  81  Barb.,  149 ;  35  Barb..  426 ; 
4T>  Uurb.,  474  :  49  Barb.,  264:  2  T.  &  C.,  87  ;  30  How. 
Pr.,  ;«JS  ;  50  How.  Pr.,  504  :  59  How.  Pr.,  282;  15  Abb. 
Pr..  121:  1  Abb.  N.  8.,  326;  Edm..  561;  6  Leg.  Ob«., 
65;  17  Wig..  694:  81  Cal.,  676;  34  N.  J.  L.,  310. 

<>l><iiiiiii  street*— At*e**ment—Diit  i<  x  <>.'  ""•'  action 
aiKu'Hiit  Common  Council.  Distinguished— 1  Keyes, 
460. 

Explained-89  N.  Y.,  204,  205. 

Cited  in-4  Denio,  523 ;  15  N.  Y.,  519  ;  89  N.  Y.,  198, 
217;  2  Kcyes,  141;  6Lana..  254;  HI  Barb.,  148. 

Damage*— Action  /or,  ayaitist  officer  or  Corpora- 
tion. Distinguished—  1  Abb.  App.  Dec.,  71 ;  2  Abb. 
App.  Dec.,  ^'44. 

Cited  in-19  Hun,  614;  22  Hun,  540;  24  Hun.  460; 
47  Barb.,  42;  43  How.  Pr.,288,  364. 


462*]        *CONNAH  v.  HALE. 

Bailments— Goods  Deposited  for  Sale,  not  Sub- 
.  ject  to  Distress  for  Rent  Due  from  Bailee — 
Statute — Trover  Lies  for  Wrongful  Distress — 
Effect  of  Revised  Statute* — Liability  of  Land- 
lord for  Acts  of  Officer — Tortious  Taking — 
What  Constitutes — Demand  —  Authority  of 
Third  Person  to  Make —  When  to  be  Shown — 
Admission  of— Mitigation  of  Damages — Re 
sumption  of  Property. 

Goods  deposited  with  another  to  await  an  oppor- 
tunity to  be  sold,  are  not  liable  to  distress  or  sale 
for  rent  owing  by  the  bailee.  The  law  in  affording1 
this  protection  looks  to  the  convenience  of  trade, 
and  not  to  the  business  of  the  bailee  or  the  particu- 
lar character  of  the  place  where  the  goods  are  de- 
posited—as whether  it  be  a  warehouse,  wareroom. 
wharf,  or  other  place  of  deposit.  The  clause  in  the 
statute  exempting  from  distress  or  sale  for  rent, 
roods  deposited  with  the  keeper  of  any  warehouse 
in  the  usual  course  of  his  business,  is  put  merely  by 
way  of  example,  and  not  intended  to  limit  the  pro- 
tection only  to  goods  thus  deposited. 

Trover  lies  for  a  wrongful  distress :  the  Revised 
Statutes  have  made  no  alteration  of  the  law  in  this 
respect,  except  to  protect  the  officer  making  the 
distress,  where  notice  is  not  given  to  him  previous 
to  the  seizure  or  sale.  The  remedy  is  not  limited  to 
replevin. 

Since  the  Revised  Statutes,  the  landlord  is  not  lia- 
ble for  an  unlawful  execution  of  the  distress  war- 
rant, but  if  he  adopts  and  claims  to  avail  himself  of 
the  act  of  the  officer,  he  is  responsible. 

To  constitute  a  tortious  taking,  it  is  not  necessary 
that  there  should  be  an  actual  manucaption  of  the 
goods :  a  mere  claim  of  dominion,  an  intention  be- 
ing intimated  to  interfere  with  the  goods  under 
pretense  of  any  right  or  authority,  amounts  to  a 
constructive  trespass,  and  in  such  case  no  demand 
is  necessary,  before  bringing  an  action  of  trover. 

Where  a  demand  of  goods  illegally  seized  is  made 
by  a  third  person,  he  is  not  bound  to  show  his  au- 
thority, unless  required  by  the  party  in  possession 
to  do  so  ;  if  no  such  requisition  be  made,  and  the 
refusal  be  placed  on  other  grounds,  the  authority  is 
admitted ;  and  the  objection  of  want  of  authority 
cannot  be  raised  at  the  trial. 

Where  the  goods  taken  are  inclosed  in  boxes,  the 
mere  opening  of  the  boxes  subsequently  by  the 
owner,  to  enable  a  witness  to  appraise  the  value  of 
the  goods,  is  not  such  a  resumption  of  the  property 
as  will  justify  a  mitigation  of  damages. 

Citations— 1  H.  Bl..  13;  9  Johns..  381 ;  6  Johns.,  9 ; 
18  Johns.,  400;  Willes,  512,  515:  4  T.  R..  565.  567 ;  2  R. 
8..  412,  sec.  10,  sub.  l,2d  ed.;  413.  sec.  14;  430,  sec.  5; 
432 ;  1  Camp.,  285 ;  Bac.  Abr.,  tit.  Trespass,  a,  Tro- 
ver, 7) ;  14  Johns.,  434:  11  Wend..  44:  7  Cow..  735:  5 
Cow..  326:  8  Wend..  610,  613;  10  Wend.,  349:  12  Wend.. 
39. 40 ;  15  Wend.,  633 ;  1  Ryan  &  M..  26.  321 ;  1  Wend., 
210,  215 :  2  Carr.  &  P.,  361 :  6  Barn.  &  C.,  528:  10  Mass., 
128 :  4  Moore  &  P.,  790 :  7  Bing.,  153 :  3  Brod.  &  B..  2; 
a55:  17  Wend..  39;  4  B.  &  Adol.,  614;  4  Inst.,  317; 
Bac.  Abr.  Tresp.  G  ;  2  Selw.  N.  P.,  Am.  ed.,  1839,  p. 
1344;  2  Phil.  Ev.,  224.  Am.  ed.,  1839;  1  Esp..  83;  Co. 
Litt.,  47  a,  207  a ;  6  Serg.  &  R..  300.  305 ;  2  Mas..  77. 81; 
2  Hep.  Const.  Ct..  239,  242,  24:<:  Harg.,  n.  295;  Cro. 
Eliz.,  549,  596 :  1  Salk.,  250 ;  6  Moore,  L'42  :  1  Bine.,  283: 
8  Moore,  254 :  2  Carr.  &  P.,  a53 ;  17  Serg.  &  R..  138 ;  3 
Burr..  1481 :  W.  Bl.,  483;  2  McCord.  39;  3  Bl.  Com., 
8  :  1  Bay,  102. 
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ERROR  from  Ihe  N.  Y.  C.  P.     Hale  sued 
Conuah  in  the  N.  Y.  C.  P.,  in  an  action 
of  trover,  for  18  rotary  pumps  taken  by  aeon- 
stable  by  tbe  direction  of  Cnnnali,  under  a  dis- 
tress warrant  for  rent  due  from  one  Lovell. 

The  pumps  at  the  time  of  the  distress  were 
in  the  counting-room  of  Lovell.  who  occupied 
a  part  of  a  store  as  the  tenant  of  Connah.  The 
distress  was  made  in  Feb.,  1888,  and  in  the 
course  of  the  -aim-  month  this  action  was 
brought.  Hale,  at  various  times  within  a  year 
previous  to  the  distress,  had  been  in  the  habit 
of  depositing  pumps  in  *the  store  of  [*44J.'i 
Lovell,  for  compensation  to  be  made.  Lovell 
had  been  a  wine  merchant,  and  continued  the 
sale  of  wines  as  late  as  Dec.,  1837.  For  a  few 
months  previous  to  the  pumps  being  distrained, 
be  acted  as  a  commission  merchant,  and  took 
in  goods  on  storage.  In  December  he  adver- 
tised pumps  for  sale,  but  never  sold  any  ;  all 
that  were  sold  were  sold  by  Hale.  When  the 
pumps  were  distrained,  Lovell  told  the  consta- 
ble they  did  not  belong  to  him.  The  putnps 
were  inclosed  in  boxes,  only  one  of  which  was 
opened  at  the  time  of  the  distress.  They  were 
left  by  the  constable  in  the  store  and  remained 
there  until  Lovell  quit  the  premises.  He  was 
succeeded  in  the  possession  of  the  store  by  a 
Mr.  Bayer,  who  found  the  pumps  there,  and 
was  told  by  Connah  to  keep  them  in  the  store; 
and  they  remained  there  until  Oct.,  1888,  when 
Connab  took  them  away.  Bayer  testified  that 
previous  to  his  taking  possession  of  the  store, 
he  had*  deposited  wines  with  Lovell  as  the 
keeper  of  a  warehouse.  Mr.  Mott,  a  witness 
for  the  plaintiff,  by  virtue  of  authority  from 
Hale,  demanded  the  property  of  Connah,  who 
told  him  that  he  would  hold  it  and  make  his 
rent  out  of  it  if  he  could.  In  Apr.,  1838,  the 
boxes  were  opened  by  Hale  by  the  permission 
of  Bayer,  in  the  presence  of  a  witness,  who  ap- 
peared on  the  trial  and  testified  to  the  value  of 
the  pumps.  Upon  this  evidence  the  plaintiff 
rested. 

The  defendant's  counsel  asked  for  a  nonsuit 
on  the  grounds  :  1.  That  since  the  Revised 
Statutes  went  into  operation,  an  action  of  tro- 
ver will  not  lie  for  property  taken  as  a  distress 
for  rent ;  and  2.  That  there  was  not  sufficient 
evidence  of  conversion  by  the  defendant,  nor 
that  the  property  was  warehoused  with  the 
keeper  of  a  warehouse,  in  the  usual  course  of 
business.  The  nonsuit  was  denied,  and  the 
counsel  excepted.  The  defendant  then  pro- 
duced the  papers  under  which  the  distress  was 
made,  and  the  constable  who  made  it  testified, 
that  on  hearing  of  this  suit  he  supposed  the 
goods  had  been  replevied  and,  therefore,  aban- 
doned the  levy.  The  counsel  for  the  defend- 
ant requested  the  judge  to  charge  the  jury 
that,  under  the  facts  of  the  case,  Lovell  was 
not  a  warehouseman,  which  the  judge  declined 
to  do,  and  the  counsel  excepted. 

*The  judge  charged  the  jury  that  [*4O4 
the  questions  to  be  decided  were,  whether  the 
plaintiff's  property  was  stored  with  Lovell  as 
a  keeper  of  a  warehouse  in  the  usual  course  of 
his  business,  and  whether  the  property  was 
converted  by  the  defendant;  that  Lovell  might 
be  the  keeper  of  a  warehouse  at  the  time  of  the 
distress,  within  the  meaning  of  the  statute,  al- 
though he  also  acted  as  a  wine  merchant;  that 
a  warehouse  was  a  place  where  goods  were 
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kept  for  safe  keeping  or  storage;  that  a  power 
to  the  occupier  of  the  store  to  sell  the  goods  on 
commission,  according  as  he  might  be  instruct- 
ed by  the  owner,  would  not  necessarily  destroy 
the  protection  afforded  by  law  to  warehoused 
goods;  that  whether  the  goods  in  question  had 
been  stored  with  Lovell,  in  the  usual  course  of 
business,  was  for  them  to  decide  from  the  evi- 
dence before  them,  and  if  they  should  find 
such  to  be  the  case,  the  action  of  trover  might 
be  sustained.  He  further  instructed  them  that 
the  plaintiff,  by  opening  the  boxes  in  Bayer's 
store,  had  not  resumed  the  possession  of  the 
property.  To  which  charge  the  defendant's 
counsel  excepted.  The  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
entered.  The  defendant  sued  out  a  writ  of  er 
ror.  The  cause  was  submitted  upon  written 
arguments  by, 

Mr.  C.  Edwards,  for  plaintiff  in  error. 

Mr.  R.  Mott,  for  defendant  in  error. 

By  the  Court.  Cowen,  /.  Several  exceptions 
were  taken  below,  and  are  most  of  them  re- 
peated here.  The  counsel  for  the  plaintiff  in 
error  insists  that,  since  the  Revised  Statutes 
requiring  the  intervention  of  an  officer  to  dis- 
train, trover  wili  not  lie  for  an  illegal  distress 
against  the  landlord.  Indeed,  it  is  insisted 
that  trover  would  not  lie  either  against  the  par- 
ty or  officer,  even  before  the  Revised  Statutes, 
for  the  act-  of  taking  goods  under  color  of  le- 
gal process  ;  because  they  were  deemed  to  be 
in  the  custody  of  the  law.  And  especially 
sinee  the  Revised  Statutes,  where  goods  are  dis- 
trained, it  is  said  the  party  injured  has  a  per- 
fect remedy  by  replevin,  and  should  be  con- 
fined to  that. 

465*]  *The authority.  Wallace  v.  King,  1  H. 
Bl.,  13,  cited  as  questioning  the  right  to  bring 
trover  for  a  wrongful  distress,  does  not  ap 
ply.  It  relates  to  cases  where  the  distress  was 
originally  lawful,  but  some  irregularity  has  in- 
tervened, such  as  at  common  law  would  have 
made  the  party  a  trespasser  ab  initio.  There, 
since  the  statute  has  confined  the  party  to  a 
special  action  on  the  case,  courts  have  very 
properly  held  that  trover  should  not  be  resort- 
ed to.  No  case  denies,  as  is  supposed,  that  it 
will  lie  for  goods  illegally  taken  under  color 
of  process.  The  case  referred  to  by  counsel  of 
Jenner  v.  Joliffe,  6  Johns.,  9,  and  9  Id. ,  381, 
was  a  legal  seisure  of  the  plaintiff's  timber, 
by  an  officer  at  the  suit  of  the  defendant;  and 
yet.even  there,  the  action  was  finally  sustained, 
by  reason  that  he  had  improperly  interfered, 
and  caused  a  conversion  of  part,  while  it  was 
in  the  custody  of  the  law.  The  action  was  said, 
in  such  case,  to  lie  either  against  the  principal 
or  his  officer.  It  never  was  seriously  questioned 
that  trover  would  lie  for  a  seisure  originally  un- 
lawful, whether  under  color  of  process  or  a 
warrant  of  distress ;  and  it  has  several  times 
been  brought  and  passed  entirely  without  ob- 
jection, to  assert  the  exemption  of  property, 
whether  from  execution  or  distress.  Thus  in 
Woodward  v.  Murray,  18  Johns.,  400,  the  de- 
fendant in  an  execution,  brought  and  was  al- 
lowed to  sustain  trover  for  a  cow,  under  the 
statute  exempting  such  property  from  execu 
tion  ;  and  in  Simpson  v.  Hartopp,  Willes  512, 
and  Gorton  v.  Falkner,  4  T.  R.,  565,  as  well  as 
in  several  other  like  cases  which  I  will  by  and 
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by  cite  in  another  connection,  trover  was 
brought  and  passed  without  objection,  on  prin- 
ciples precisely  the  same  as  the  plaintiff  below 
relied  on  in  the  case  at  bar.  The  plaintiffs' 
goods  were,  as  they  alleged,  distrained  for  the 
rent  of  others  under  circumstances  which  ex- 
empted them  from  distress,  although  they  were 
on  the  demised  premises  at  the  time.  And  in 
Simpson  v.  Hartopp  the  plaintiff  recovered. 
There  can  be  no  doubt,  that  in  all  cases  of  tak- 
ing goods  without  right  at  the  time,  whether 
by  officers  or  others,  trover,  trespass  de  bonis, 
and  in  general,  replevin,  are  concurrent  rem- 
edies. Indeed  it  is  rather  the  latter  action,  of 
which  the  law  is  jealous,  and  which  it,  there- 
fore, withholds  *from  a  defendant  in  [*466 
an  execution  or  attachment;  not  even  this 
strong  action,  however,  where  his  property 
taken  is  exempt.  2  R.  S.,  430,  2d  ed.,  sec.  5. 
The  argument  that  the  same  volume,  p.  432, 
by  expressly  giving  replevin  for  a  wrongful 
distress,  intended  to  detract  from  remedies 
which  existed  before,  derives  no  color  from  the 
language  used  there.  It  is>  in  this  respect,  a 
mere  affirmance  of  the  common  law.  But  that 
even  the  common  law  is  too  narrow  for  theac 
tion,  we  were  finally  referred  to  Anscomb  v. 
Shore,  1  Camp.,  285.  That  again  is  where  the 
original  distress  was  lawful.  It  was  a  distress 
of  cattle  damage  feasant ;  and  the  judge  held 
that  no  action  would  lie  for  detaining  them, 
where  the  tender  of  amends  was  not  made  till 
after  the  cattle  were  impounded  ;  but  in  the 
note  to  that  very  case,  Id.,  p.  289,  Coke  is  cited 
as  saying,  that  "Tender  before  distress  makes 
the  distress  tortious  ;  tender  after  distress  and 
before  impounding  makes  the  detainer  and 
not  the  taking  wrongful.  Tender  after  the  im- 
pounding makes  neither  the  one  nor  the  other 
wrongful."  I  want  an  authority  that  for  a  tak- 
ing originally  tortious,  whether  under  color  of 
distraining  or  anything  else,  either  trover  or 
trespass  will  not  lie.  Vide  Bac.  Abr.,  tit.  Tres- 
pass, A.  In  Van  Sicklerv.  Jacobs,  14  Johns., 
434,  trespass  was  brought  by  a  tenant  for  dis- 
training his  cooking  utensils  which  he  claimed 
to  be  exempt  by  statute,  and  no  one  thought  of 
objecting  to  the  form  of  action.  It  failed  on 
another  ground;  but  in  a  like  case,  Hall  v.  Pen- 
ney, 11  Wend.,  44,  arising  from  a  levy  by  exe- 
cution, trespass  de  bonis  was  allowed  without 
objection,  and  the  plaintiff  recovered.  It  must 
be  so,  from  the  nature  of  the  thing.  The  proc- 
ess or  distress  warrant  confers  no  authority  to 
take  the  goods;  and  the  case  is  the  same,  in  le- 
gal effect,  as  if  the  party  had  openly  proceeded 
by  his  own  naked  hand. 

It  seems  to  be  thought  that  an  actual  manu- 
caption  of  goods  is  necessary  to  constitute  a 
tortious  taking.  But  the  contrary  has  often 
been  held.  Any  exercise  or  claim  of  dominion, 
though  by  mere  words,  the  speaker  having  the 
goods  within  his  power,  may  amount  to  such 
a  taking  as  to  warrant  an  action  of  trespass. 
Merely  making  an  inventory  and  threatening 
to  remove  goods,  which  is  prevented  by  anoth- 
er giving  a  receipt  for  them,  though  they  are 
not  *touched  by  the  officer,  is  suffi-  [*467 
cient.  Wintringham  v.  Lafoy,  7  Cow.,  735 ;  and. 
see  the  cases  cited  and  commented  on  by  Suth- 
erland, J.,  in  Reynolds  v.  Shuler,  5  Cow.,  326. 
There  are  several  subsequent  cases  in  this 
court,  that  a  mere  claim  of  dominion,  an  in- 
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tention  being  indicated  lo  interfere  with  the 
goods  under  pretense  of  any  right  or  author- 
ity amounts  to  a  constructive  trespass.  Phil- 
Urn  v.  Hall,  8  Wend.,  610,  613,  and  cases  cited; 
Allen  v.  Crary,  10  Id.,  849;  Wallv.  0*born,  12 
Id.,  89,  40,  and  vide  Fonda  v.  Van  Home,  15 
Id.,  683. 

In  the  case  at  bar,  the  property  was  distinct- 
ly levied  on,  an  inventory  and  appraisal  had, 
one  of  the  boxes  was  opened  ;  all  this  was  fol- 
lowed by  the  defendant's  directions  to  have  the 
goods  detained,  and  a  declaration  that  he 
meant  to  sell  them,  the  plaintiff,  in  the  mean- 
time, submitting  to  such  control.  There  could 
not  well  be  a  clearer  trespass  short  of  an  actual 
taking  and  removal  of  the  whole.  Let  it  be 
conceded  that  neither  the  defendant  nor  any- 
body else  for  him,  or  acting  under  his  author- 
ity or  pretending  to  do  so,  ever  touched  more 
than  one  of  the  boxes.  Such  was  the  evidence 
undoubtedly.  All  idea  of  holding  on  was  aban- 
doned by  the  officer  ;  and  no  physical  interfer- 
ence imputable  to  the  defendant,  or  anyone 
else,  at  least  as  to  17  out  of  18  of  the  boxes; 
yet  I  confess  I  had  thought  the  notion  of 
moral  or  constructive  trespass  too  well  set- 
tled to  believe  that  it  would,  at  this  day,  be 
even  mooted  by  learned  counsel.  It  seems  to 
me  it  should  be  considered  at  rest  in  the  miud 
of  every  one.  Yet  the  argument  continues  to 
be  thought  plausible,  at  least,  that,  to  consti- 
tute a  trespass,  there  must  be  something  which 
shall  literally  satisfy  the  formal  allegation  vi 
et  armis,  etc.,  and  not  merely  physical  force, 
but  physical  contact.  We  hear  it  oftenest  in 
respect  to  levies  ;  and  this  is  but  one  among 
several  instances  at  the  present  term,  in  which 
it  has  been  presented.  Yet  in  the  consideration 
of  trespass,  what  distinction  is  better  settled 
than  that  between  actual  force  and  implied  or 
constructive  force  ?  A's  horse  steps  over  the 
imaginary  line  of  his  farm  dividing  it  from  B's, 
A  may  himself  be  sued  as  having  forcibly 
broken  the  close  even  though  there  was  no 
4(58*]  fence.  So  *of  mere  words.  Thus,  in 
the  language  of  Abbott,  Ch.  J.  "  If  a  person 
send  for  a  constable  and  give  another  in  charge 
for  felony,  and  the  constable  tell  the  party 
charged  he  must  go  with  him,  on  which  the 
other,  in  order  to  prevent  the  necessity  of  act- 
ual force  being  used,  expresses  his  readiness 
to  go,  and  does  actually  go,  this  is  an  imprison 
ment,  and  gives  the  party  thus  consenting  to 
tro,  an  action  of  false  imprisonment. "  Pocock 
v.  Moore,  1  Ryan  &  M.  821.  Gold  v.  Bissell,  1 
Wend.,  210,  215,  S.  P.  Again,  by  Best,  Ch.  J. 
"I  should  think  it  an  imprisonment  if  a  con- 
stable told  me  that  I  must  go  to  Union  Hall ; 
for  I  should  know  that  if  I  refused  he  would 
compel  me.  I  think  it  amounts  to  a  trespass.  " 
Uhinn  v.  Moms,  2  Carr  &  P.,  361.  The  dis- 
tinction is  between  an  apparent  act  of  author- 
ity and  a  request  ;  as  if  an  officer  having  civil 
process,  out  of  respect  to  the  party  or  the  com- 
pany, merely  request  him  to  come  to  him,  or 
to  fix  his  time  and  go  and  give  bail  ;  he  either 
going  off  and  paying  no  heed  to  the  request,  or 
afterwards  volunteering  to  give  bail.  In  the 
latter  cases,  trespass  against  the  person  cannot 
be  sustained.  Rvwen  v.  Lucas,  1  Ryan  &  M., 
26  ;  Berry  v.  Adamson,  6  Barn  &  C.,  528.  No 
dominion  is  here  exercised  ;  and  the  person 
never  was  in  the  officer's  custody.  The  same 
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distinction  is  obvious  in  respect  to  goods, 
where  "levy"  or  "seizure"  is  but  another  word 
for  "arrest."  We  all  know  how  this  matter  is 
generally  conducted.  The  officer  merely  gives 
notice  to  the  party  who  procures  a  receiptor. 
The  latter  seldom  interferes,  and  often  never 
sees  the  goods,  and  the  officer  may  or  may  not 
make  an  inventory.  But  all  parties  understand 
the  goods  to  be  arrested  and  in  custody  of  the 
law,  though  perhaps  the  execution  or  the  rent 
is  paid  without  the  least  actual  interruption  of 
the  owner's  use  ;  and  it  is  entirely  clear  that, 
in  the  absence  of  right  or  authority  on  the 
side  of  the  officer,  he  would  be  liable  in  tres- 
pass. So  if  the  goods  are  left  either  because 
they  cannot  be  removed,  or  because  the  officer 
deems  them  safe  where  they  are,  or  imagines, 
as  in  the  case  at  bar,  that  they  are  replevied. 
The  owner  who  who  sues  him  is  not  to  be  em- 
barrassed by  the  objection,  that  a  trespass  has 
not  been  committed.  The  *constable  [*469 
has  held  himself  out  as  a  levying  officer;  he  has 
had  the  goods  within  his  power,  and  in  some 
form  indicated  an  intention  to  treat  them  as 
taken  from  the  absolute  control  of  the  owner. 
Upon  every  principle  the  former  is  estopped 
as  against  the  latter,  to  deny  a  taking  and  as- 
portation.  If  the  goods  be  restored  and  ac- 
cepted, very  well ;  that  goes  in  mitigation  of 
damages.  But  even  that  will  not  take  away 
the  right  of  action.  The  remarks  of  Sewall,  J., 
in  Gibbs  v.  Chase,  10  Mass.,  128,  give  the  sense 
of  the  law,  and  are  entirely  applicable  :  "  An 
owner  may  admit  himself  dispossessed,  and  de- 
prived of  a  personal  chattel,  for  the  sake  of  his 
remedy.  He  who  interferes  with  my  goods, 
without  any  delivery  by  me,  and  without  my 
consent  undertakes  to  dispose  of  them, as  having 
the  property  general  or  special,  does  it  at  his 
peril  to  answer  me  in  trespass  or  trover;  and 
even  a  subsequent  tender  of  the  goods  will  not 
excuse  him  if  I  choose  to  demand  the  value." 
In  Baylis  v.  U*her.  as  reported  in  4  Moore  &  P.. 
790;  S.  C.,  nom.  Bayliss  v.  Fi»her,  7  Bing,  153, 
I  infer  that  the  broker  distraining  merely  left  a 
memorandum  stating  that  he  had  seized  all  the 
goods  on  the  premises  ;  and  a  man  was  put 
nominally  in  possession,  for  the  tenant  was 
never  interrupted  one  moment  in  the  free  use 
of  his  goods.  Yet  this  was  held  a  seizure,  and 
damages  recovered  as  for  an  excessive  distress. 
Tindal,  Ch.  J.,  said  nothing  could  be  moved 
without  consent  from  the  man  placed  in  pos- 
session. Yet  it  was  not  pretended  that  the  goods 
were  touched  by  any  one  except  the  tenant, 
who  went  on  as  usual,  even  driving  the  very 
team  which  was  said  to  have  been  distrained, 
daily  to  market.  In  Summersett  v.  Jarms,  8 
Brod.  &  B.,2,  the  defendant  pretending  an  au- 
thority to  demand  the  goods,  the  plaintiff  act- 
ually delivered  them  to  him.  Yet  held  an  il- 
legal taking,  and  that  trover  lay  without  any 
previous  demand. 

In  the  case  at  bar,  the  levy  was  the  same,  in 
effect,  to  the  plaintiff  below,  as  if  the  constable 
had  removed  the  boxes  all  to  his  own  house. 
The  plaintiff,  like  a  good  citizen, .acceded  to 
what  the  officer  had  done,  putting  himself  on 
the  law  to  vindicate  his  rights.  He  withdrew 
all  control  over  the  boxes,  on  finding  that  the 
acts  or  declarations,  or  whatever  *they  [*47O 
were,  would  be  insisted  on  as  a  levy  ;  and  he 
is  not  now,  after  bringing  his  action  on  the 
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very  ground  thus  furnished  by  the  defendant 
himself,  who  never  gave  notice  that  he  had 
changed  it,  and  in  truth  never  did,  to  be  told 
for  the  first  time,  "Sir,  I  never  took  your  prop- 
erty." Suppose  the  plaintiff  had  actually 
taken  back  the  boxes,  after  what  had  passed, 
with  the  defendant's  assent ;  that  would  not 
have  been  a  bar,  but  would  only  have  gone  in 
mitigatioa  of  damages.  A  right  of  action  be- 
ing once  complete  can  be  discharged  by  the 
plaintiff,  only  by  a  release  or  accord  and  satis- 
faction, as  was  said  by  Bosanquet,  J.,  in  Bay- 
lis  v.  Usher. 

This  view  of  the  case  furnishes  an  answer  to 
the  objection  that  here  was,  in  terms,  no  de- 
mand by  Mott,  or  refusal  by  the  defendant ; 
that  Mott  did  not  exhibit  any  authority  from 
the  plaintiff  below, to  make  a  demand  and  the 
like.  The  proof  was  complete,  that  the  defend- 
ant below  specifically  dictated  the  holding  on 
to  the  property,  again  and  again  declaring  his 
intention  to  make  his  rent  out  of  that,  among 
other  goods  distrained  at  the  same  time.  Van 
Rensselaerv.  Quackenboss,  17  Wend., 89,  is  cited 
to  show  that  since  the  Revised  Statutes,  the 
officer  distraining  acts  under  process  of  law, 
and  the  landlord  is  no  longer  necessarily  iden- 
tified with  him  in  a  wrongful  distress.  If  that 
be  so,  he  may  always  make  himself  liable.either 
by  directing  his  officer  to  take  the  goods  or  aft- 
erwards adopting  the  act.  Every  accessory  to 
a  trespass  or  other  tort,  is  a  principal;  and  may 
be  sued  as  such.  Wall  v.  Osborn,  12  Wend., 39. 
That  is  proved  by  the  very  case  cited  on  the 
part  of  the  plaintiff  in  error,  Jenner  v.  Joliffe. 
By  claiming  to  avail  himself  of  a  wrongful 
levy  or  distress,  made  for  the  benefit  of  the 
party,  or  any  way  participating  in  it,  he  be- 
comes in  the  eye  of  the  law  an  original  wrong- 
doer, a  trespasser  in  his  own  person.  Parke, 
J.,  in  Wilson  v.  Barker,  4  Barn.  &  Ad.,  614  ;  4 
Inst.,  317;  Bac.  Abr.  Tresp.,  G;  2  Selw.  N.  P., 
Am.  ed.,  1839,  1844.  And  where  that  is  so,  a 
demand  and  refusal  are  unnecessary.  A  tortious 
taking  is  in  itself  a  conversion.  2  Phil.  Ev., 
224,  Am.  ed.,  1839;  Bac.  Abr.  Trover,  B.  Such 
is  the  common  law  both  in  respect  to  landlord 
471*]  *and  bailiff.  The  only  exception  is 
made  in  favor  of  the  officer,  by  the  2R.  S.  ,413, 
2d  ed.,  sec.  14,  who,  in  the  particular  case  of 
distraining  exempt  property,  is  not  liable  un 
less  he  have  notice  of  the  claim  before  sale. 
This,  however,  does  not  extend  to  the  landlord. 
Be  that  as  it  may,  however,  the  demand  and 
refusal  were  sufficient  evidence  of  a  conversion. 
Mott  desired  the  defendant  to  relinquish  his 
claim.  This  he  distinctly  refused  to  do,  and 
asserted  his  right  to  distrain  ;  he  made  no  in- 
quiry for  any  authority.  But  Mott  says  he  had 
an  authority  in  fact  ;  and  surely,  after  what  he 
had  heard,  he  needed  not  to  volunteer  any  far- 
ther formality,  either  by  showing  his  letter  or 
modifying  the  demand.  Solomons  v.  Dawes,  1 
Esp.,  83,  is  relied  on  ;  but  there  Ld.  Kenyon 
merely  said  the  defendant  was  entitled  to  be 
informed  of  the  authority, if  he  took  his  ground 
at  the  time,  expressing  his  objection,  for  fear 
that  he  might  deliver  the  goods  to  the  wrong 
person.  If  he  take  other  ground  alone,  he  ad- 
mits the  authority.  And  it  is  very  questionable 
whether  he  can  insist  at  the  trial  that  there 
was,  in  fact,  none.  I  should  think  he  could 
not ;  for  the  plaintiff  may  adopt  the  demand 
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as  his  own  ;  which  would  be  equivalent  to  an 
original  request.  Branch,  Principia,  "  Ornnin 
ratihabitio,"  etc.,  Co.  Litt.,  207  a;  4  Inst.,  317. 
Solomons  v.  Dawex  is  very  frequently  cited,  as 
the  demand  in  trover  is  often  made  by  third 
persons.  But  it  is  almost  always  misapplied.  It 
is  looked  to  as  the  last  resort,  whereas  it  should 
be  the  first.  Its  principle  relates  to  the  time  of 
the  demand.  But  it  is  seldom  heard  of  till  the 
trial,  and  sometimes  not  till  the  case  reaches 
the  bar.  The  defendant's  own  sagacity  will 
always  lead  him  to  a  proper  use  of  it,  where 
his  excuse  lies  in  the  real  want  of  something  to- 
guide  him  in  seeking  for  the  proper  agent  or 
the  true  owner.  Where  he  sets  up  nothing  be- 
side an  adverse  claim,  il  is  right  that  mere 
formal  or  technical  objections  to  the  demand 
should  be  disregarded  at  the  trial  ;  for  it  is 
evident  that  he  never  intended  to  rely  on  such 
for  his  protection.  Solomons  v.  Dawes  has  been 
very  well  explained  and  limited  by  several 
American  judges.  Tilghman,  Ch.  J.,  in  Jaco- 
by  v.  Laufimtt,  6  Serg.  &  R.,  300,  305;  Walt  v. 
Potter,  2  Mas.,  77,  81,  per  Story,  /.,  and  per 
*Cheves,  /.,  in  Ratcliffv.  Vance,2  Rep.  [*472 
Const.  Ct.  S.  C.,  239,  242,  243. 

The  judge  was  clearly  right  when  he  told 
the  jury  that  the  damages  could  not  be  miti- 
gated by  Bale's  opening  the  boxes  in  order  to 
have  them  examined  and  appraised.  This  was 
clearly  with  a  view  to  show  their  value  on  the 
trial  ;  a,nd  bore  no  color  of  acceptance,  or  re- 
suming the  possession. 

This  brings  us  to  the  question,  and,  in  all 
probability  the  only  one  on  which  the  parties 
ever  expected  their  rights  would  be  deter- 
mined :  were  the  goods  exempt  from  distress  ? 
Being  on  the  premises,  they  were  prima  facie 
liable,  whether  they  belonged  to  Lovell,  the 
tenant,  or  anybody  else.  This  is  so  of  all 
movable  chattels,  Gorton  v.  Falkner.  4  T.  R., 
565,  567,  and  it  lay  with  the  plaintiff  to  make 
out  a  case  of  special  exemption.  This  he  un- 
dertook to  do  by  bringing  the  goods  within  the 
2  R.  S.,  413,  2d  ed.,  sec.  14,  as  having  been 
deposited  "  with  the  keeper  of  a  warehouse  in 
the  usual  course  of  his  business."  That  section 
declares  that  goods  so  deposited  shall  not  be 
subject  to  distress  for  rent.  The  judge  told  the 
jury  that  a  warehouse  is  a  place  where  goods 
are  kept  for  storage  ;  thus  clearly  including 
the  demised  premises.  The  counsel  for  the 
plaintiff  in  error  denies  that  only  part  of  a 
house  can  answer  the  word  in  the  statute 
which  is  simply  warehouse.  He  denies  that 
only  part  of  a  house  can  be  more  than  a  ware 
room  or  warerooms.  He  also  insists  that  the 
house  must  be  exclusively  devoted  to  the  stor- 
ing business,  like  the  flour  and  cotton  ware- 
houses of  N.  Y.,  or  those  used  by  the  collectoi 
for  bonded  goods ;  in  other  words,  the  busi 
ness  of  the  establishment  cannot  be  of  a  mixed 
and  equivocal  character,  partly  commission 
business  and  partly  storage  ;  at  any  rate,  the 
mere  keeping  of  goods  must  be  the  principal 
business — the  usual  business  of  the  bailee.  All 
this  takes  the  words  of  the  statute  for  an  ex- 
clusive standard,  and  sets  up  a  construction 
which  is  extremely  strict  and  even  literal. 
Were  the  exemption  an  original  creation  of  the 
Legislature,  in  derogation  of  common  rifht, 
there  might  be  plausibility  in  the  argument ; 
but  it  is  not  so.  It  merely  declares  one  isolated 
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473*]  "instance,  among  many,  resting  on  a 
well  established  principle  of  the  common  law, 
viz. :  that  things  left  on  the  demised  premises 
for  the  purpose  of  being  dealt  with  in  the  way 
of  trade,  or  wrought  by  the  manufacturer, 
cannot  be  distrained.  La.  Coke  gives  the  rea 
son  :  They  are  for  benefit  and  maintenance  of 
trades,  and  by  consequent  are  for  the  common 
wealth,  and  are  there  by  authority  of  law." 
His  illustrations  are  a  horse  in  a  smith's  shop, 
the  horse,  etc.,  in  the  hostelry,  materials  in  the 
weaver's  shop,  cloth  or  garments  in  a  tailor's 
shop,  sacks  of  corn  or  meal  in  a  mill,  or  in  a 
market.  Co.  Litt.,  47  a  ;  Harg.,  n.  295,  adds 
yarn  in  a  neighbor's  house  to  weigh.  This  is  on 
Read  v.  Barley,  Cro.  Bliz.,  549,  596,  a  case 
much  considered  by  the  Chief  Baron  so  early 
as  89  and  40  Eliz.  There  the  plaintiff,  a 
clothier,  sending  after  his  yarn  to  his  spin- 
ner's, the  latter  having  no  weights,  it  was 
carried  on  the  plaintiff's  horse  to  a  neighbor's, 
for  the  purpose  of  being  weighed.  While  there 
on  that  business,  the  horse  and  yarn  were  both 
distrained  by  the  landlord  of  the  house.  Held; 
they  were  exempt,  though  it  was  but  a  private 
house ;  for,  said  a  majority  of  the  court,  the 
trade  of  a  clothier  is  pro  bono  publico,  who 
ought  to  be  allowed  all  necessary  means. 
Weighing  yarn  was  as  necessary  as  other  means 
in  the  course  of  the  manufacture  ;  and.  with- 
out doubt,  cloth  put  to  a  weaver  to  be  woven, 
or  yarn  in  a  house  to  be  spun,  are  not  distrain- 
able.  In  this  all  the  court  agreed  ;  though 
Walmsley,  J.,  would  not  omit  the  analogy, 
because  the  weigh-beam  was  not  averred  to  be 
a  public  beam,  or  place  of  weighing.  The 
other  judges  held  that  the  exemption  did  not 
go  merely  on  the  privilege  of  the  place,  as 
being  one  where  a  public  trade  was  carried  on 
in  respect  to  the  article,  but  on  the  cause  for 
which  it  was  brought.  It  was  in  furtherance 
of  the  manufacture.  And  it  was  said  that  a 
horse  carrying  corn  to  a  market  which  is  set  up 
for  a  time  in  a  private  house,  was  not  distrain- 
able  ;  and  this  depended  on  a  like  principle. 
The  case  in  Croke,  has  always  been  considered 
a  leading  one.  It  has  often  been  recognized  as 
law  to  the  full  extent  of  the  principle  stated  by 
a  majority  of  the  court.  In  Gisbourn  v.  Hurst, 
474*]  1  Salk.,  250,  Holt,  Ch.  J.,  and  *the 
whole  court,  again  had  no  difficulty  in  agree- 
ing on  this  principle  :  "  That  goods  delivered 
to  any  person  exercising  a  public  trade  or  em- 
ployment, to  be  carried,  wrought  or  managed, 
in  the  way  of  his  trade  or  employ,  are,  for  that 
time,  under  a  legal  protection,  and  privileged 
from  distress  for  rent."  But  the  case  itself  re- 
quired a  still  broader  principle.  Certain  cheese 
of  the  plaintiff  had  been  delivered  to  one  R.  to 
carry  from  London  to  Birmingham.  On  his 
way,  and  at  his  home,  he  put  his  wagon  with 
the  cheese  into  a  barn,  where  it  continued  two 
nights  and  a  day,  when  the  landlord  distrained 
it  for  rent  due  for  the  house,  which  was  a  pri- 
vate one,  not  an  inn.  R.  was  not  a  common 
carrier  ;  but,  for  some  small  time,  had  brought 
cheese  to  London,  and  on  his  return  took  such 
goods  as  he  could  get  to  carry  back  by  his 
wagon  into  the  country,  for  a  reasonable  price. 
And,  though  the  court  agreed  that  this  was 
but  a  private  undertaking,  yet  a  man  under- 
taking for  hire  to  carry  the  goods  of  all  per- 
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sons  indifferently,  as  in  that  case,  is,  as  to  this 
privilege,  a  common  carrier.  They  said  Read 
v.  Burley  was  still  stronger ;  and  see  Simpson 
\  llnrtopp,  Willes,  515.  The  principle  of  these 
cases  was  very  fully  considered  in  Oilman  v. 
Elton,  8  Brod.  &  B.,  75  ;  8.  C.,  0  Moore.  242. 
It  was  trover,  for  bombazines,  which  the 
plaintiff,  a  bombazine  manufacturer,  had  sent 
to  one  M.,  his  factor,  in  London,  to  be  sold  in 
the  usual  course  of  his  business.  M.  was  a 
factor  and  broker,  and  traded  on  his  own  ac- 
count. The  goods  were  in  his  wareroom  and 
counting-house,  for  the  rent  of  which  they 
were  distrained.  The  case  was  ably  and  learn- 
edly argued,  as  will  be  seen  best  by  the  report 
in  Moore  ;  and  adjudged  for  the  plaintiff  on 
the  broad  ground  of  public  convenience  ;  the 
convenience  of  having  such  agents  in  the  mar- 
ket bv'whom  goods  may  be  sold.  Then  came 
Thompson  v.  Mathiter,  1  Bing.,  288  ;  8.  C.,  8 
Moore,  254,  which  extended  the  protection  to 
goods  deposited  by  the  plaintiff's  factor  in  a 
common  warehouse,  until  they  could  be  sold. 
This  is  undoubtedly  the  case  adopted  by  the 
Revised  Statutes.  One  R.  had  a  public  water- 
side wharf,  over  which  stood  the  warehouse  in 
question,  devoted  to  the  *purposes  of  [*475 
storage,  and  where  he  used  to  receive  goods  at 
a  rent  ;  and  if  it  could  be  supposed  that  the 
exemption  were  tied  up  to  such  a  case,  then 
the  counsel  for  the  plaintiff  in  error  is  right. 
But  the  court  there  go  on  the  broad  principle 
of  Gisbourn  v.  Hunt,  Dallus,  Ch.  J.,  sayincr 
the  principle  would  protect  the  goods,  ha3 
they  been  deposited  on  the  wharf  ;  and  here 
they  might  be  viewed  as  on  deposit  with  a 
warehouse  man  and  wharfinger,  for  the  pur- 
pose of  being  sold.  Mr.  J.  Park  said  :  "  It  is 
unnecessary  to  specify  any  particular  species 
of  trade  where  goods  may  be  protected  ;  as  the 
general  principle  extends  to  exemption  from 
distress,  not  on  account  of  the  character  of  the 
individual  in  whose  hands  they  are  deposited, 
but  for  the  benefit  of  trade,  which  alone  is  to 
be  considered,  and  for  which  only  such  goods 
are  by  law  to  be  favored  and  protected."  All 
the  judges  concurred  in  this  broad  principle. 
Matthias  v.  Mesnard,  2  Carr.  &  P.,  353.  S.  P. 
Mere  custody  at  the  demised  premises,  for  the 
purposes  of  sale  or  trade,  or  stopping  at  the 
premises  on  the  way  to  deliver  goods  sold,  or 
to  do  any  act  necessary  or  convenient  for  fin- 
ishing an  article  of  manufacture,  and  the  like, 
are  enough  to  confer  the  protection,  not  only 
where  the  premises  are  commonly  used  for  the 
purpose,  but  also  where  they  are  used  pri- 
vately for  the  particular  occasion,  and  al- 
though they  had  never  been  occupied  for  such 
a  cause  before.  Both  English  and  American 
judges  seem  inclined  to  extend  the  principle. 
In  Brown  v.  Sim*,  17Serg.  &  R.,  138,  the  same 
point  as  in  Thompson  v.  Manhiter  was  held. 
There  the  tenant  carried  on  the  business  of  a 
merchant  in  his  warehouse,  and  the  court  held 
that  this  made  no  difference.  True,  Ch.  J. 
Gibson  thought  the  principle  of  the  exception 
might  eat  out  the  rule  on  which  the  landlord's 
right  to  distrain  a  stranger's  goods,  is  based. 
But  he  does  not  say  this  censoriously  ;  and  the 
prospect  of  such  a  consummation  is  not  very 
alarming,  especially  in  this  country.  Francis 
v.  Wyatt,  3  Burr.,  1498;  W.  Bl.,  488,  which 
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held  a  carriage  at  a  livery  stable  not  to  be  ex- 
empt, is  questioned  by  the  learned  judge  ;  and 
476*]  again  by  Youngblood  v.  Lowry,  *2 
M'Cord,  39.  This  last  case  puts  horses  at  livery- 
stables  on  the  same  footing  with  those  at  inns. 
The  argument  of  Mr.  J.  Bay  in  the  last  case, 
indicates  that  he  felt  no  uneasiness  from  seeing 
the  principle  of  exemption  most  liberally  ap- 
plied. It  had  before  been  extended  in  his  Stale 
to  goods  left  with  an  auctioneer  for  sale.  Him- 
ley  v.  Wyatt,  1  Bay,  102. 

I  entertain  not  the  least  doubt,  and  have  long 
felt  no  difficulty  in  believing  that  the  princi- 
ple of  the  exception  has  always  been,  and  is 
now,  in  its  broadest  sense,  the  law  of  this  State. 
True,  the  Revised  Statutes  have  put  several 
cases  of  exemption,  some  qualified  and  some 
absolute.  The  latter  are  mostly  to  be  found 
in  3  Bl.  Com.,  8,  where  the  author  also  lays 
down  the  principle  of  the  books:  "Privilege 
for  the  benefit  of  trade."  Modern  cases  say 
that  his  instances,  which  are  about  the  same 
as  those  of  Coke,  are  put  merely  by  way  of 
example;  and  no  doubt  the  Revised  Statutes 
follow  the  same  plan.  I  think  they  virtually 
tell  us  so;  for,  at  2  R.  S.,  412,  sec.  10,  sub.  1, 
3d  ed.,  after  declaring  chattels  distrainable, 
they  except,  among  others,  "such  as  are  by 
law  exempt  from  distress."  The  words  do  not 
mean  mere  statute  law. 

This  being  so,  the  ground  on  which  the 
plaintiff  in  error  seeks  to  stand  utterly  fails 
him.  Storing  goods  to  await  an  opportunity 
for  sale  is,  in  itself,  enough  to  raise  the  pro- 
tection. The  law  looks  to  the  convenience  of 
trade  in  the  abstract;  not  the  particular  char- 
acter of  the  place  or  the  bailee.  A  warehouse, 
wareroom,  wharf  or  other  place  of  storage,  in 
the  hands  of  a  merchant  or  other  person,  may 
all  subserve  the  exigencies  of  trade;  and  if 
they  do  so,  in  fact,  the  principle  of  the  ex- 
ception applies.  True,  the  particular  cases 
which  have  arisen  relate  to  common  ware- 
houses. But  is  it  possible,  after  what  has  been 
adjudged  that  the  resort  to  a  merchant's  room, 
though  it  had  never  been  used  as  a  place  of 
storage  before,  shall  not  stand  equally  clear  of 
peril'from  the  landlord's  distress?  Suppose,  in 
the  first  instance,  in  a  room  afterwards  com- 
monly used,  and  a  distress  before  the  second 
parcel  come  in.  The  pumps  were  left  by  the 
477*]  *plaintiff  below  at  Lovell's  store  to  be 
sold  by  some  one,  the  owner,  or  Lovell,  which 
you  please.  That  makes  a  case  of  exemp- 
tion. 

We  think  the  judgment  of  the  N.  Y.  C.  P. 
should  be  affirmed. 

Judgment  affirmed.^ 

Distinguished— 2  Denio,  168. 

Unlawfultakina— Trespass— What  constitutes.  Cit- 
ed in-23  Wend.,  495 ;  6  N.  Y.,  383 ;  31  N.  Y.,  493 ;  35 
N.  Y.,  310  ;  57  N.  Y..  33  ;  61  N.  Y.,  481 ;  75  N.  Y.,  554  ; 
How.  Cas.,  445 ;  54  Barb.,  422 ;  5  Bos.,  130 ;  8  W.  Dig., 
304 ;  88  111.,  128  ;  58  Mo.,  576. 

Levu—  What  constitutes— Sufficiency  of.  Cited  in— 
2  Hill,  670 ;  5  Denio,  203 ;  14  N.  Y.,  277 ;  83  N.  Y.,  235 ; 
1  Keyes,  380 ;  1  Abb.  App.  Dec.,  174 ;  3  E.  D.  S.,  554 ; 
4E.  D.  S.,  420;  82  Ind.,  99. 

Also  cited  in— 20  Hun,  260;  11  Am.  Rep.,  544  (37 
Md.,441). 

1. — Connah.  the  defendant  below  and  plaintiff  in 
error  in  the  Supreme  Court,  removed  the  proceed- 
ings into  the  Court  for  the  Correction  of  Errors, 
where,  in  Dec.,  1840,  the  judgment  of  the  Supreme 
•  Court  was  unanimously  affirmed. 

•WEND.  23. 


CLARK  ».  SEXTON'S  EXECUTORS. 

Practice —  Scire  Facias  to  Revive  Judgment 
against  Personal  Representatives — Limitation 
— Pleading — Executors  and  Administrators — 
Notice  to  Creditors — Short  Limitation. 

A  scire  facias  to  revive  a  judgment  against  the 
personal  representatives  of  a  deceased  defendant, 
must  be  brought  within  one  year  after  the  death  of 
the  defendant. 

To  a  scire  facias  quare  executionem  non  issued 
against  executors  to  revive  a  judgment  against  the 
testator,  a  plea  that  the  executors  have  not  ac- 
counted to  the  surrogate  is  not  good  ;  had  the  scire 
facias  issued  on  a  judgment  against  the  executors, 
the  plea  would  have  been  good. 

It  seems,  that  on  a  judgment  against  the  party 
himself,  the  surrogate  may  order  an  execution  to 
issue,  and  that  in  such  case  a  revival  by  scire  facias 
is  not  necessary. 

To  subject  a  creditor  to  the  short  limitation  of  six 
months,  created  by  the  Statute  Relative  to  the  Du- 
ties of  Executors  and  Administrators,  it  is  incum- 
bent upon  the  latter  to  show  the  publication  of  no- 
tice to  creditors  to  come  in,  etc. 

Citations— 12  Wend..  542 ;  2  R.  S.,  32,  sec.  52 ;  88, 
sees.  32,  34,  38,  39,  42 ;  477,  sec.  2 ;  7  Johns.,  207 ;  17 
Johns.,  174  ;  20  Johns..  78. 

<3  CIRE  FACIAS.  The  plaintiff  sued  out  a 
O  scire  facias  quare  executionem  non  against 
the  executors  of  Horace  Sexton,  tested  Jan. 
13,  1838,  returnable  in  the  ensuing  term,  in 
which  it  was  recited  that  the  plaintiff  obtained 
a  judgment  against  Solomon  Beebe  and  Horace 
Sexton  for  $286  damages  and  costs;  that  after- 
wards, Jan.  1,  1830,  Beebe  died,  leaving  Sex- 
ton him  surviving;  and  afterwards,  Feb.  10, 
1835,  Sexton  died,  having  first  duly  made  and 
published  his  last  will  and  testament  in  writ- 
ing, and  thereby  constituted  L.  S.  and  S.  F. 
his  executors,  who  proved  the  will  and  took 
upon  themselves  *the  execution  there-  [*478 
of.  Then  it  was  suggested  that  execution  of 
the  damages  remained  to  be  made,  and  the 
sheriff  was  commanded  to  make  known  to  the 
executors  to  appear,  etc.,  and  show  cause,  etc. 

The  defendants  pleaded:  1.  That  Horace 
Sexton  died  in  the  month  of  Nov.,  1834,  that 
letters  testamentary  were  granted  to  them 
Feb.  14,  1835,  and  that  they  have  not  rendered 
and  settled  their  accounts  as  executors;  and 
this,  etc.,  wherefore,  etc.;  2.  That  the  plaint- 
iff did  not  cause  the  writ  of  scire  facias  to  be 
issued  within  one  year  after  the  time  for  the 
issuing  thereof  had  arisen,  according  to  the 
provisions  of  the  Revised  Statutes,  and  this, 
etc.,  wherefore,  etc.;  3.  A  like  plea  as  the  first; 
4.  That  Beebe  in  his  lifetime  paid  to  the  plaint- 
iff $160.  which  the  plaintiff  received  in  full 
accord,  satisfaction  and  discharge  of  the  judg- 
ment, and  this,  etc.,  wherefore,  etc.;  and  5. 
A  like  plea  as  the'  second  plea.  To  each  of 
these  pleas  the  plaintiff  demurred. 

Mr.  T.  Jenkins,  for  plaintiff. 

Mr.  A.  Bennett,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  first  and 
third  pleas  are  founded  upon  the  doctrine  of 
the  case  of  Dox  v.  Backenstose,  12  Wend.,  542, 
but  I  am  of  opinion  it  does  not  apply.  There 
a  judgment  had  been  rendered  against  the  ad- 
ministratrix, and  the  sci.  fa.  issued  to  obtain 
execution,  after  the  year.  The  plea  was  sus- 
tained because  by  the  4  R.  S.,  88,  sec.  32,  no 
execution  could  issue  on  a  judgment  against 
an  executor  or  administrator,  until  an  account 
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of  administration  Lad  been  taken  and  settled, 
or  by  order  of  the  surrogate;  and  a  pretty 
strong  intimation  was  given  that  it  might  be 
issued  by  such  order  without  any  revival.  But 
here  the  judgment  is  against  the  testator,  and 
the  object  of  the  proceeding  is  to  charge  the 
executors  on  that  judgment.  The  case  is  not 
within  the  statute,  nor  does  it  come  within  it 
until  the  judgment  of  revival  is  entered.  After 
that,  being  a  judgment  against  the  executors, 
479*]  it  may  stand  *on  the  footing  of  Dox  v. 
BackenstoM.  I  am  inclined  to  think  the  inti- 
mation in  that  case  that  the  order  of  the  sur- 
rogate is  sufficient  to  authorize  the  issuing  of 
the  execution,  without  a  revival,  should  be 
adopted.  That  officer,  as  there  remarked,  pos- 
sesses ample  power  to  adjust  any  defense  that 
may  exist  against  the  judgment;  indeed,  the 
reason  given  for  refusing  the  writ  of  sci.  fa.  is, 
that  under  the  Act  the  estate  must  first  be  set- 
tled, so  as  to  ascertain  the  amount  for  which 
execution  may  issue;  after  this  the  proceeding 
would  be  the  merest  form.  This  view,  if 
sound,  affords  an  additional  consideration  for 
the  proceeding  here,  for  until  judgment  of  re- 
vival is  obtained  against  the  executors,  the 
surrogate  has  no  control  over  the  execution. 

The  second  and  fifth  pleas,  I  am  of  opinion, 
constitute  a  bar  to  the  action.  The  Statute  2 
R.  S.,  477,  sec.  2,  requires  that  a  sci.  fa.  to  re- 
vive a  judgment  against  the  personal  repre- 
sentatives, shall  issue  within  one  year  after  the 
cause  of  issuing  the  same  shall  arise.  The 
cause  is  the  death  of  the  defendant  in  the  judg- 
ment, and  that  makes  the  revival  by  this  pro- 
ceeding necessary.  But  until  the  executor 
qualifies,  the  plaintiff  should  not  be  bound  to 
commence  proceedings;  the  year  should  then 
begin  to  run.  The  object  of  this  provision  is 
apparent,  namely:  to  enable  the  executor  or 
administrator  to  close  the  settlement  of  the 
estate  within  the  eighteen  months  prescribed 
by  statute,  2  R.  S.,  82,  sec.  52,  after  which 
time  he  is  bound  to  render  and  adjust  his  ac- 
counts before  the  surrogate.  Though  the  limit 
of  the  year  is  short,  I  do  not  perceive  any  par- 
ticular hardship  in  the  case;  it  is  desirable  the 
estate  should  be  settled  within  a  reasonable 
time. 

Where  a  creditor  has  neglected  to  present 
his  account  within  the  six  months,  according 
to  the  34th  sec.,  2  R.  8.,  88,  and  a  suit  is  after- 
wards brought,  the  executor  or  administrator 
is  not  chargeable  for  assets  paid  before  such 
suit  on  claims  of  an  inferior  degree;  and  if  the 
demand  has  been  presented,  and  disputed  or 
rejected,  and  not  referred,  unless  the  suit  is 
commenced  within  six  months,  if  due.  or  within 
six  months  after  due,  he  is  forever  barred  from 
maintaining  any  action  thereon,  sees.  88,  39. 
48O*]  But  to  produce  this  consequence  *from 
neglect  in  both  cases,  the  executor  or  adminis- 
trator must  prove  publication  of  notice  to 
creditors  to  come  in.  Though  the  demand  has 
not  been  presented,  he  may  still  recover  against 
the  next  of  kin  or  legatees  to  whom  assets  have 
been  paid.  Sec.  42. 

In  this  case  the  plaintiff  has  still  his  lien 
upon  the  realty,  and  may  inforce  it  against  the 
heir  or  terre-tenant,  or  if  that  is  sold  under  the 
surrogate's  order,  the  judgment  takes  prefer- 
ence according  to  the  lien.  And  probably  un- 
der the  42d  section,  the  next  of  kin  or  legatee 
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may  still  be  liable  if  assets  have  been  paid  to 
them. 

The  fourth  plea  is  clearly  bad.  7  Johns., 
267;  17  Id.,  174;  20  Id.,  78. 

Judgment  far  plaintiff  on  the  demurrer  to  the 
first,  third  and  fourth  pleat,  and  for  the  defend- 
ant on  the  second  and  fifth  ;  leate  to  amend  on 
usual  terms. 

Cited  In— 47  Barb.,  415,  418:  44  How.  Pr.,  61. 


JANSEN  t>.  ACKER  &  RICH. 

Ministerial  Officers — IIow  Far  Protected  by  Proc- 
ess— Nonsuit — Practice. 

In  a  suit  by  a  third  person  against  an  officer  for 
taking  property  by  virtue  of  an  execution,  the  of- 
ficer to  protect  himself,  is  bound  to  show  a  judg- 
ment as  well  as  execution. 

A  nonsuit  may  be  granted  after  evidence  has  been 
given  on  both  sides. 

ERROR  from  the  N.  Y.  C.  P.  Jansen  sued 
Acker  and  Rich  in  an  action  of  trespass 
de  bonis  asportatis.  He  claimed  title  to  the  prop- 
erty under  a  bill  of  sale  from  one  James  An- 
derson. On  the  cross-examination  of  the  plaint- 
iff's witnesses,  the  defendants  attempted  to 
show  the  sale  fraudulent.  The  plaintiff  rested; 
and  the  defendants,  who  were  the  sheriff  and 
a  deputy-sheriff  of  the  City  of  N.  Y.,  read  in 
evidence  an  execution  against  Anderson,  but 
did  not  produce  a  judgment  sustaining  the  ex- 
ecution, and  then  moved  for  a  nonsuit.  Coun- 
sel were  heard  for  and  against  the  motion,  and 
the  court  ordered  a  nonsuit  to  be  entered.  The 
bill  of  exceptions  then  stated:  "Whereupon  the 
counsel  ot  the  said  plaintiff,  conceiving  that 
by  the  law  of  the  land  the  several  matters  so 
as  aforesaid,  produced  and  *given  in  [*481 
evidence  on  the  part  of  the  plaintiff  were  suf- 
ficient evidence  to  carry  the  cause  to  the  jury, 
and  that  the  cause  could  not  be  taken  from  the 
jury  and  a  nonsuit  entered  after  evidence  had 
been  given  on  the  part  of  the  defendant,  made 
his  exception  to  the  said  decision  of  the  said 
judge,  and  inasmuch,"  etc.  The  plaintiff  sued 
out  a  writ  of  error. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  However  fraud- 
ulent the  sale  from  Anderson  to  the  plaintiff 
may  have  been  as  against  the  creditors  of  the 
former,  it  was,  nevertheless,  valid  as  between 
the  parties  to  the  transaction;  and  the  defense 
was  not  complete  without  showing  a  judg- 
ment, as  well  as  execution  against  Anderson. 

It  was  said  on  the  argument  that  the  plaint- 
iff did  not  suggest  this  objection  on  the  trial. 
That  is  more  than  we  can  see,  or  are  author- 
ized to  infer  from  the  bill  of  exceptions.  The 
plaintiff  resisted  the  motion  for  a  nonsuit,  and 
although  it  appears  that  the  question  was 
argued  on  both  sides,  it  does  not  appear  what 
reasons  were  assigned  either  for  or  against  the 
motion.  Under  ^uch  circumstances  we  can 
make  no  presumption  against  either  party;  cer- 
tainly not  in  favor  of  one  and  against  the 


NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed.  10  Johns.,  138,  note; 
Savacool  v.  Boughton,  5  Wend..  170,  note ;  Chapman 
v.  Dyett,  11  Wend.,  31.  note. 
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other.  The  exception  is  mainly  directed  against 
the  power  ot  the  judge  to  nonsuit  the  plaintiff 
after  evidence  had  been  given  upon  both  sides, 
a  position  which  cannot  be  maintained.  But  I 
am  inclined  to  think  that  the  exception  was 
not  only  designed  to  raise  that  question,  but 
also  the  question  whether  the  nonsuit  was 
proper  on  the  whole  case  as  it  appeared.  The 
judgment  must,  therefore,  be  reversed,  aud  a 
new  trial  ordered  in  the  C.  P.,  when  the  de- 
fendants will  have  the  opportunity  of  produc- 
ing the  judgment  as  well  as  the  execution 
against  Anderson. 
Judgment  reversed. 

Cited  in-3  Hill,  288:  8  N.  Y.,  74;  51  N.  Y.,392;  2 
Barb.,  361 ;  33  Barb.,  359 :  22  How.  Pr.,  2 :  12  Abb. 
Pr.,  464 ;  29  Wis.,  165 ;  26  Cal.,  525;  34  Cal.,  351 ;  36  111.. 
59 ;  53  Ind.,  377. 


482*]        *BATES  v.  STEARNS. 

Ejectment  —  Revised  Statutes. 

A  recovery  utrainst  the  plaintiff,  in  an  action  of 
ejectment  brought  previous  to  the  time  when  the 
Revised  Statutes  went  into  operation,  is  no  bar  to 
an  action  brought  by  him  since  that  period,  al- 
though the  judgment  in  the  former  action  was  en- 
tered after  those  statutes  went  into  effect,  and  the 
plaintiff  did  not  apply  for  a  new  trial  in  the  mode 
prescribed  by  those  statutes. 

Citations—  5  Wend.,  101  ;  2  R.  S.,  2d.  ed.,  235,  sees. 
36,  37  ;  6  Wend.,  562  ;  4  Wend.,  210.  | 


was  an  action  of  ejectment,  tried  at  the 
-L  Otsego  Circuit,  in  Apr.  ,  1839,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 

The  plaintiff  claimed  to  recover  the  prem- 
ises in  question  as  part  of  a  tract  of  land  called 
Livingston's  patent.  The  defendant  claimed 
that  the  premises  were  in  an  adjoining  tract, 
called  the  Cherry  Valley  patent,  and  insisted 
that  the  plaintiff  was  barred  by  a  former  re- 
covery against  him  in  an  action  of  ejectment 
brought  for  the  same  premises  by  an  owner  of 
land  in  the  Cherry  Valley  patent,  to  which  re- 
covery he  (the  defendant)  was  a  privy.  That 
action  was  commenced  previous  to  the  Revised 
Statutes  taking  effect;  the  judgment,  however, 
was  rendered  subsequently,  to  wit:  in  May 
Term,  1830.  The  judge  ruled  that  the  former 
recovery  was  not  conclusive.  The  principal 
matter  in  contest  was,  the  true  location  of  the 
line  between  the  two  patents.  The  jury  found 
for  the  plaintiff,  and  the  defendant  moved  for 
a  new  trial. 

Messrs.  H.  Lathrop  and  E.  B.  More- 
house,  for  defendant. 

Messrs.  J.  E.  Gary  and  J.  D.  Hammond, 
for  plaintiff. 

By  the  Court,  Cowen,  J.  We  think  the 
judge  was  right  in  holding  that  the  verdict  and 
judgment  in  the  former  action  was  not  conclu- 
sive. In  Jackson  v.  (Joe,  5  Wend.,  101,  this 
court  held,  that  in  an  action  of  ejectment 
brought  before  the  Revised  Statutes  went  into 
effect,  the  defendant  could  not  take  his  second 
trial  of  course,  as  provided  by  2  R.  S.  ,  235,  2d 
483*]  ed.,  sees.  36,  37.  etc.  The  decision  *is 
in  accordance  with  a  principle  which  we  de- 
cidedly approve,  viz.  :  that  a  statute  which  al- 
ters the  form  or  effect  of  any  action  or  pro- 
ceeding, though  it  contain  general  words  of 
sufficient  compass  to  comprehend  past  or  pend- 
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ing  actions  or  proceedings,  shall  not,  in  con- 
struction, be  extended  to  them,  provided  there 
be  any  other  subject  upon  which  it  may  oper- 
ate; in  short,  that  a  statute  never  should  be  so 
construed  as  to  affect  even  pending  remedies, 
unless  it  either  expressly  declare  such  to  be  its 
object,  or  there  remain  no  prospective  remedy 
upon  which  it  can  operate.  The  rule,  as  stated, 
may  have  exceptions  and,  doubtless,  has;  vide 
People  v.  Livingston,  6  Wend.,  526;  People  v. 
Herkimer  C.  P.,  4  Id.,  210;  but  none  within  the 
principle  of  which,  the  case  before  us  can  be 
brought.  To  make  it  such,  might  work  great 
wrong  in  many  respects.  To  give  an  ejectment 
under  its  ancient  form,  a  conclusive  operation, 
would  be  to  contradict  the  very  frame  and  ob- 
ject of  the  action.  It  never  aimed  nor  pro- 
fessed to  question  the  mere  right  of  property; 
but  was  determined  by  that  of  possession,  as 
it  stood  when  the  suit  was  brought.  Hence, 
the  title  might  be  tried  as  often  as  the  failing 
party  chose,  until  he  was  arrested  by  a  decree 
of  the  Court  of  Chancery.  Now,  and  under 
the  statute  form  of  proceeding,  after  a  second 
trial  aud  verdict  against  the  party,  unless  it  be 
for  cause  shown,  he  is,  in  general,  finally  con- 
cluded, as  he  would  have  been  by  the  ancient 
writ  of  right.  Vide  2  R.  S.,  235,  2d  ed. 

The  testimony  was  of  the  usual  and  well 
known  character  of  that  which  a  controversy 
between  two  conflicting  patent  lines  of  con- 
siderable length  calls  forth — monuments, 
marked  lines,  practical  locations  upon  them, 
courses  and  distances,  to  be  compared  with 
patents,  deeds,  maps,  surveys  and  diagrams, 
presenting  a  balanced  case  proper  for  the  con- 
sideration and  decision  of  a  jury. 

The  charge  of  the  judge  is  hardly  sought  to 
be  impeached  in  point  of  law.  It  is  thought 
he  was  not  precisely  accurate  in  some  assump- 
tions of  fact  which  he  made,  but  I  have  been 
unable  to  detect  any  material  error  in  this  re- 
spect. 

On  the  whole,  we  think  a  new  trial  should  be 
denied. 

Cited  in-4  Barb.,  458 ;  48  Barb.,  242 ;  18  Abb.  Pr.,. 
146;  2  Rob.,  711,  712. 


*WATTS'  ADMINISTRATORS  [*484 

0. 
KINNEY. 

Diversion  of  Water-course — Action  does  not  Lie 
for  Injury  to  Premises  Situated  in  Another 
State,  the  Action  being  Local — Practice. 

An  action  will  not  lie  for  an  injury  done  by  the 
diversion  of  a  water-course  where  the  premises  in- 
jured are  situate  in  another  State ;  the  injury  so  far 
savors  of  an  injury  to  the  realty  as  to  be  classed  with 
local  actions ;  and  though  the  courts  of  this  State 
will  entertain  actions  which  are  in  their  nature  tran- 
sitory, notwithstanding  they  arise  abroad,  they  will 
not  do  so  as  to  actions  which  are  in  their  nature 
local. 

Whether  in  such  case  a  defendant  must  demur,  or 
may  avail  himself  of  the  objection  on  the  trial,</ucere. 

NOTE.— Diversion  of  water— Injury  committed  in 
another  State— Jurisdiction. 

An  action  will  not  lie  for  the  diversion  of  a  water- 
course where  the  premises  injured  are  located  in 
another  State.  See  the  above  case  of  Watts  v.  Kin- 
ney  as  affirmed  in  6  Hill,  82;  Graves  v.  McKeon,  Z 
Den.,  639 ;  3  Den.,  610 ;  Lapham  v.  Rice,  55  N.  Y.,  472. 
See,  jrenerally,  Arnold  v.  Foot,  12  Wend.,  330,  note. 
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Citations-l  Chit.  PI..  271,  884 :  1  Bac.,  56 ;  7  Co..  61, 
4J2;  1  Tidd,  3tf9 ;  2  East,  497 ;  1  Saund.  PI.  &  Ev.,  412; 
1  Taunt..  379 :  4  T.  K..  603 .  1  Str.,  646 ;  2  W.  Bl.,  1033, 
1070 ;  Cowp.,  410 ;  12  Wend..  52 :  14  Wend..  88. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  administrators  of  George 
Watts  brought  an  action  on  the  case  in  the  Su- 
perior Court  of  the  City  of  N.  Y.  against  Kin- 
ney,  for  diverting  the  waters  of  a  stream  from 
the  mill  of  the  plaintiffs  situate  at  Newark,  in 
the  State  of  N.  J.,  and  for  obstructing  a  way 
leading  from  the  mill.  The  first  count  of  the 
declaration  stated  that  Watts,  in  his  lifetime, 
and  the  plaintiffs  since  his  death, were  lawfully 
possessed  of  the  mill,  etc.,  situate  and  being  at 
Newark,  to  wit  :  at  the  City  and  County  of  N. 
Y.,  and  ought  to  have  had  the  benefit  and  ad- 
vantage of  a  certain  stream  or  water-course, 
etc.:  yet  that  the  defendant,  on,  etc.,  cut  a 
trench,  and  diverted  the  water  from  flowing  to 
the  mill.  The  second  and  third  counts  were 
similar.  The  fourth  count  recited  that  Watts 
in  his  lifetime,  and  the  plaintiffs  since  his 
death,  had  been  and  were  entitled  to  and  pos- 
sessed of  a  certain  lot  called  the  dock  lot,  situ- 
ate, lying  and  being  in  the  Township  of  New- 
ark, in  the  State  of  N.  J.,  to  wit  :  at  the  City 
and  County  of  N.  Y.,  and  also  of  a  certain 
right  of  way  to  the  said  dock,  yet  the  defend- 
ant, on,  etc.,  at  the  said  Township  of  Newark, 
to  wit :  at  the  said  City  and  County  of  N.  Y., 
cut  a  trench  across  the  way,  and  thereby  pre- 
vented the  use  thereof.  The  defendant  pleaded 
the  general  issue.  On  the  trial,  the  plaintiffs 
produced  in  evidence  a  lease  executed  by  the 
defendant  to  Watts  in  his  lifetime  of  a  dock 
lot,  a  dam  and  water  privileges  in  the  Town 
ship  of  Newark,  in  the  State  of  N.  J.,  for  the 
485*]  term  of  five  *years.  and  proved  the 
acts  complained  of  as  injuries  in  the  declara- 
tion. The  defendant  moved  for  a  nonsuit,  on 
the  grounds  :  1.  That  he  was  justified  in  the 
acts  done  by  a  reservation  in  the  lease  as  to  the 
height  of  the  plaintiffs'  dam  ;  and  2.  That  the 
injuries,  if  any,  were  done  in  another  State, 
were  connected  with  the  realty,  and  that,  con- 
sequently, the  action  was  local,  and  confined 
to  the  place  where  the  injuries  were  done.  The 
court  granted  a  nonsuit,  and  the  plaintiffs,  on 
a  bill  of  exceptions,  sued  out  a  writ  of  error. 
The  point  arising  on  the  reservation  in  the  lease 
was  before  this  court  in  a  former  action.  See 
14  Wend.,  38. 

Mr.  D.  Graham,  for  the  plaintiff  in  error, 
insisted  that  the  action  was  transitory, and  that 
the  court  below  had  jurisdiction  ;  and  that  if 
it  was  not  so.  the  fact  of  the  property  being  sit- 
uate in  N.  J.  appearing  upon  the  face  of  .the 
declaration,  the  defendant  should  have  de- 
murred, and  that  it  was  too  late  for  him  to 
avail  himself  of  the  objection  at  the  trial. 

Mr.  B.  W.  Bonney.  for  the  defendant,  in- 
sisted that  the  action  was  local,  and  not  tran 
sitory;  and  that  the  defendant  could  not  demur, 
because  it  did  not  appear  on  the  face  of  the 
declaration  that  the  premises,  in  respect  to 
which  it  was  alleged  the  injury  was  done, were 
situate  in  N.  J. 

By  the  Court,  Nelson,  Ch.  J.  It  appears  to 
be  conclusively  settled,  that  an  action  on  the 
case  for  diverting  a  water  course,  so  far  savors 
of  the  realty  as  to  be  classed  with  local  actions, 
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and  must  be  tried  in  the  county  where  the  in- 
jury happens.  1  Chit.  PI.,  271.  284;  1  Bac., 
56  ;  Bulwer's  case,  7  Co.,  01,  63  ;  1  Tidd,  869; 
2  East,  497;  The  Company,  etc.,  of  M.  &  I. 
Navigation  v.  Dovglaw,  1  Saund.  PI.  &  Ev.  ,412; 
1  Taunt.,  379.  It  stands  on  a  footing  in  this 
respect  with  real  and  mixed  actions,  such  as 
trespass  quare  claumimfregit,  ejectment,  waste, 
etc.,  where,  if  the  lands  lie  in  a  foreign  coun- 
try, they  cannot  be  tried  here,  Bac..  56  ;  4  T. 
K.,  503 ;  1  Str.,  646  ;  2  W.  Bl.,  1070  ;  Saund. 
PI.  &  Ev.,  412  ;  and  the  objection  is  available 
*at  the  trial  under  the  general  issue.  [*48tt 
Id.  and  1  Tidd,  369  ;  2  W.  Bl.,  1033  ;  Cowp., 
410  ;  12  Wend.,  52  ;  Douhon  v.  Matthews,  4  T. 
R.,  503,  was  trespass  for  entering  the  plaintiff's 
dwelling-house  in  Canada  and  expelling  him  ; 
the  plaintiff  was  nonsuited  at  the  trial  by  Ld. 
Kenyon.on  the  ground  that  the  action  was  local, 
which  nonsuit  was  afterwards  sustained  by  the 
whole  court.  Buller,  «/.,  observed,  that  they 
could  try  actions  which  are  in  their  nature  tran- 
sitory, though  arising  out  of  a  transaction 
abroad,  but  not  such  as  are  in  their  nature 
local. 

It  was  said  on  the  argument  that  if  the  ob- 
jection appears  on  the  face  of  the  declaration, 
the  defendant  should  demur,  and  cannot  avail 
himself  of  it  on  the  trial.  I  doubt  if  the  cases 
above  referred  to  maintain  any  such  distinc- 
tion. But  if  they  do,  the  three  first  counts  of 
the  declaration  here  do  not  present  it,  as  the 
court  cannot  know  that  Newark,  there  named, 
lies  out  of  the  City  and  County  of  N.  Y.,  and 
the  plaintiffs  claimed  to  recover  on  these 
counts. 

An  opinion  was  expressed  by  the  court.when 
this  lease  was  formerly  before  us,  that  the  pro- 
viso limited  the  elevation  of  the  water  by  the 
dam,  at  a  point  that  would  not  raise  the  flow 
of  the  pond  above  the  apron  of  the  old  mill;  an 
opinion  we  still  adhere  to  for  the  reasons  then 
given.  14  Wend.,  38.  There  is  some  little  ob- 
scurity in  the  form  of  expression,  but  the  in- 
tent cannot  be  mistaken.  The  construction 
contended  for  by  the  plaintiffs  would  entirely 
destroy  the  enjoyment  of  the  upper  mill. 

Judgment  affirmed. 

Affirmed— 6  Hill,  82. 

Cited  1n-8  Hill,  1475 :  2  Denio.  639 :  80  N.  Y.,  410:  88 
N.  Y.,  263;  2  Keyes,  630:  1  Abb.  App.  Dec.,  181 ;  7 
Lans.,  259 ;  20  Hun,  561 ;  48  How.  Pr.,  56 ;  46  Super.. 
387 :  2  Hilt.  544;  42  Mich.,  376;  49  Am.  Dec.,  475  (17 
Ohio  St.,  492). 


*STERRY  v.  SCHUYLER.     [*487 

Trespass— Pleading — Justification. 

In  trespass,  where  the  declaration  contains  two 
counta.one  charging1  an  unlawful  entry  into  a  cellar, 
and  the  other  into  a  dwelling-house,  the  defendant, 
instead  of  averring  that  the  several  closes  are  one 
and  the  same,  should  either  justify  as  to  both  the 
closes,  or  plead  not  guilty  as  to  one  and  justify  as  to 
the  other.  The  grouping  them  together  is  improper. 

Where  in  trespass  de  bonis  atportatis  the  plaintiff 
specifies  in  the  declaration  the  articles  of  property 
taken,  and  the  defendant  justifies  the  taking,  etc., 
by  virtue  of  process,  and  in  so  doing  enumerates  the 
articles  taken,  which  enumeration  does  not  contain 
all  the  articles  specified  in  the  declaration,  the  plea 
is  bad. 

Citations— 6  Johns.,  63 :  11  Wend.,  106:  1  Chit.  PI., 
533,  534,  Phila.,  1819  :  2  Wend.,  419;  13  Wend.,  78 ;  16 
Wend.,  464;  17  Wend.,  188. 
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TIEMURRER  to  pleas.  The  action  in  this 
-U  case  is  trespass,  and  the  declaration  con- 
tains four  counts  :  1.  For  breaking  and  enter- 
ing the  plaintiff's  cellar  and  taking  and  carry- 
ing away  divers  goods  and  chattels  (particularly 
specifying  the  articles  of  property  taken)  and 
•converting  them  to  the  defendant's  use;  2.  For 
breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  taking,  etc.,  as  in  first  count ;  3. 
For  breaking  and  entering  the  plaintiff's  cellar 
and  ejecting,  etc. ,  the  plaintiff  and  keeping  him 
out,  etc. ;  and  4.  For  breaking  and  entering  the 
plaintiff's  dwelling-house  and  ejecting,  etc.,  as 
in  third  count.  The  defendant,  by  his  second 
plea,  pleaded  actio  non,  etc.,  averring  that  the 
cellar  mentioned  in  the  first  and  third  counts 
of  the  declaration,  and  the  dwelling-house 
mentioned  in  the  second  and  fourth  counts 
are,  and  at  the  said  times  when,  etc.,  were  one 
and  the  same  premises,  and  not  other  or  dif- 
ferent ;  arid  that  the  goods  and  chattels  men- 
tioned in  the  second  count  are,  and  at  the  said 
several  times  when,  etc.,  were  the  same  goods 
and  chattels  in  the  first  count  mentioned; 
and  then  justified  an  entry  as  sheriff  of  the 
County  of  Rensselaer,  by  virtue  of  a  fieri  facias 
against  the  present  plaintiff  and  another  person, 
and  the  seizing  and  taking  of  certain  goods  and 
chattels  (specifying  the  articles,  but  in  such 
specification  not  including  all  the  articles  men- 
tioned in  the  declaration)  and  selling  them  to 
satisfy  the  execution,  concluding  in  bar  of  the 
whole  action.  A  third  plea  was  also  interposed 
similar  to  the  first,  except  that  the  justification 
488*]  *was  based  upon  a  distress  warrant  in- 
stead of  an  execution.  The  plaintiff  demurred 
to  the  pleas. 

Mr.  H.  T.  Eddy,  for  plaintiff. 

Messrs.  E.  Clark  and  D.  Gardner,  for 
defendant. 

By  the  Court,  Bronson,  J.  On  the  doctrine 
of  the  case  of  Nemns  v.  Keeler,  6  Johns.,  63, 
the  defendant,  instead  of  pleading  that  the  sev- 
eral closes  mentioned  in  the  declaration  are 
one  and  the  same  and  not  other  or  different, 
should  either  have  justified  as  to  all  the  closes, 
or  have  pleaded  not  guilty  as  to  all  but  one 
close,  and  justified  his  entry  as  to  that.  This 
<^ase  seems  to  have  been  overlooked  in  Case  v. 
Bonghton,  11  Wend.;  106.  Mr.  Chitty  thinks  it 
questionable  whether  the  mode  of  pleading 
which  the  defendant  has  adopted  can,  in  strict- 
ness, be  supported;  but  he  says  it  may  be  ad- 
visable to  risk  it,  in  order  to  save  expense, 
where  it  is  certain  that  the  different  counts  are 
for  the  same  trespass.  1  Chit.  PI.,  533,  534, 
Phila.,  1819.  If  the  plaintiff  do  not  obtain 
leave  to  reply  double,  this  mode  of  pleading 
drives  him  to  the  necessity  of  either  abandon- 
ing all  but  one  trespass,  or  of  risking  his  suc- 
cess upon  the  allegation  that  there  were  two  or 
more.  He  could  not  in  one  replication  take 
issue  upon  the  averment  that  the  trespasses  are 
one  and  the  same,  and  also  answer  the  matter 
of  justification  set  up  in  the  pleas.  Should  he 
take  issue  on  the  allegation  that  the  trespasses 
are  one  and  the  same,  that  would,  in  effect,  be 
an  admission  that  the  defendant  entered  as 
sheriff  under  a  writ  of  fieri  facias,  or  a  warrant 
to  distrain  for  rent  in  arrear;  and  the  plaintiff 
must  then  stake  his  success  on  proving  that 
there  was  more  than  one  entry.  And  on  the 
WEND.  23. 


other  hand,  should  he  answer  the  matter  of 
justification,  that  would,  in  effect,  be  an  ad- 
mission that  there  was  but  one  trespass,  and  he 
would  not  be  at  liberty  to  prove  more  than  one 
on  the  trial. 

These  pleas,  as  was  well  remarked  in  Nemns 
v.  Keeler,  tender  an  immaterial  issue.  If  the 
plaintiff  answers  the  averment  that  the  tres- 
passes are  one  and  the  same,  the  parties  will 
*go  down  to  trial  upon  a  question  [*48O 
which  may  be  found  either  the  one  way  or  the 
other  without  touching  the  real  merits  of  the 
controversy.  The  verdict  may  be  for  the  plaint- 
iff when  the  defendant  has  a  good  justification, 
or  it  may  be  for  the  defendant  although  he  is 
a  wrong-doer. 

There  is  no  hardship  upon  the  defendant  in 
refusing  to  sanction  this  mode  of  pleading.  He 
can  answer  separately  each  count,  or  as  many 
counts  as  he  supposes  the  plaintiff  will  be  able 
to  support  by  proof,  and  plead  not  guilty  as  to 
the  residue.  If,  as  he  alleges,  there  was  in  truth 
but  one  trespass,  he  has  no  occasion  for  more 
than  one  special  plea  of  justification.  If  he 
succeed  upon  that,  and  it  is  broad  enough  to 
cover  the  trespass  actually  committed,  the 
plaintiff  must  fail,  whatever  may  be  the  num- 
ber of  counts  in  the  declaration.  I  think  we 
ought  not  to  depart  from  the  rule  laid  down  in 
Nevins  v.  Keeler,  and  the  pleas  are,  therefore, 
bad. 

Both  of  the  pleas  are  bad  on  an  other  ground. 
They  commence  and  conclude  in  bar  of  the 
whole  action — professing  to  answer  the  whole, 
and  yet  they  only  answer  a  part.  They  only 
go  to  the  taking  and  converting  of  a  part  of 
the  goods  and  chattels  mentioned  in  the  dec- 
laration— some  of  the  articles  being  wholly 
omitted  in  the  pleas,  And  besides,  they  give 
no  answer  whatever  to  the  charge  in  the  third 
and  fourth  counts  of  ejecting  and  expelling 
the  plaintiff,  and  keeping  him  out  of  posses- 
sion. 2  Wend.,  419;  13  Id.,  78;  15  Id.,  464;  17 
Id.,  188.  It  is  impossible  to  uphold  a  plea 
which  does  not  answer  all  that  it  assumes  to 
answer. 

Judgment  for  plaintiff. 

Cited  in— 5  Hill,  179 ;  1  N.  Y.,  340  ;  2  N.  Y.,  287. 
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Levy,  not  Always  Satisfaction  of  the  Judgment, 
though  Property  is  of  Sufficient  Value — Plaint- 
iff, Entitled  to  Satisfaction  in  Fact —  Levy 
Made  and  Abandoned  by  a  Minor,  not  a  Satis- 
faction— Levy —  What  Constitutes — Effect  of— 
Replevin — Pleading — New  Trial —  Costs. 

A  levy  by  virtue  of  an  execution  is  not  always  a 
satisfaction  of  the  judgment,  though  the  property 
levied  upon  be  of  sufficient  value  to  satisfy  the  ex- 
ecution, and  the  defendant  be  not  guilt  y  of  eloign- 
ment ;  it  is  only  a  satisfaction  sub  modo,  and  not  ab- 
solute per  se.  If  the  levy  fail  to  produce  satisfaction 
in  fact,  without  any  fault  of  the  plaintiff,  he  may 
proceed  to  obtain  execution  of  the  judgment. 

It  was  accordingly  held,  where  a  levy  was  made 
by  a  constable  who  at  the  time  was  a  minor,  and 
who  subsequently  abandoned  the  levy  to  relieve 
himself  from  the  consequences  of  his  unlawful  act 
in  taking  upon  himself  the  duties  of  the  office  whilst 
within  age,  that  the  levy  made  by  him  was  not  a  sat- 
isfaction of  the  judgment,  and  that  the  plaintiff 
might  sue  out  a  new  execution  and  levy  upon  other 
property. 
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The  constable,  though  an  officer  At  facto,  could  not 
protect  himself  ou  that  ground ;  his  aeta  are  valid 
only  as  to  third  persons. 

Wtmt  constitutes  a  levy,  and  the  effect  thereof  as 
to  the  officer,  the  parties  and  third  persons  consid- 
ered, and  various  cases  cited  ud commented  upon. 

Where  in  replevin  the  defendant  pleads  turn  < ••  int 
and  property  in  himself  and  the  Jury  find  a  gem-nil 
verdict  for  him,  a  new  trial  will  be  granted  where 
from  the  evidence  it  is  manifest  that  the  property 
was  in  the  plaintiff,  although  there  may  oe  doubt 
whether  upon  the  plea  of  mm  cepit  the  defendant 
ought  not  to  recover. 

It  seems  a  new  trial  will  be  granted  when  the  ver- 
dict is  against  the  weight  of  evidence  without  re- 
quiring the  payment  of  costs,  and  that  they  will  be 
left  to  abide  the  event  of  the  suit. 

Citations— 3  Wend.,  438, 446,  450,  451 ;  4  Hawks,  279, 
280:  9  Johns.,  132;  16  Johns.,  287  :  3  Rawle,  401 ;  6 
Watts,  498  ;  3  Hawks,  293:  23  Wend.,  462  :  14  Wend., 
201,  260.  262;  5  Cow.,  323;  7  Johns..  254,  426,  549 ;  7 
Cow.,  13,  310.  315,  735:  10  Wend.,  350;  15  Wend.,  631, 
633  ;  16  Wend.,  607  :  17  Wend.,  14,  15,  91 :  4  Moore  & 
P.,  790 ;  4  Dowl.  &  R.,  539 :  2  Barn.  &  C.,  821 ;  8  Moore, 
451 ;  1  Bing..  401 :  Cro.  Eliz.,  237  ;  1  Salk..  271,  322  ;  2 
Ld.  Kaym.,  1072;  2Keb.,  588:  1  Sid.,  330,  438  ;  Yelv., 
44 ;  4  Mass.,  403 : 11  Johns.,  513,  517 :  13  Johns.,  97.102  : 
8  Johns.,  69,  520,  546 ;  1  Dev..  30,  295 :  2  Dev.  &  B.,  87: 
2  Lutw.,  1532 ;  1  Burr.,  589 ;  Bradb.  Dist.,  130 ;  1 
Keb.,  551  :  1  Cow.,  46,  47  ;  12  Johns..  207 :  4  Cow.,  417 
6  Wend.,  562 :  8  Cow..  192  ;  2  Show.,  394 ;  1  Show.,174 ; 
20  Wend.,  622 ;  16  Vin.  Abr.,  tit.  Officer  (G,  3)  (G,  4), 
113,  Lond.  ed.,  8  vo.  1793  ;  2  N.  H.,  555  : 1  R.  8..  106. 
sec.  1,  2d  ed.:  7  Serg.  &  R.,  386,  392  ;  10  Id.,  249 :  2 
Rawle,  139,  140:  9  Mass.,  231 :  5  Mass..  427  :  2  Leigh. 
JV.  P.,  1407.  1408,  Am.  ed.,  1839 ;  2  Wheat.  Selw.,  N. 
P.,  1344,  Am.  ed.,  1839. 

THIS  was  an  action  of  replevin,  tried  at  the 
Cayuga  Circuit  in  May,  1838,  before  the 
Hon.  Daniel  Moseley, one  of  the  Circuit  Judges. 

The  plaintiff  and  another  person  sued  out  an 
execution  from  a  justice's  court  on  a  judgment 
obtained  by  them  against  the  defendant  for 
$36.79,  and  the  same  was  placed  by  the  justice 
in  the  hands  of  J.  M.  Stevenson,  a  constable  of 
the  Town  of  Brutus,  Apr.  8,  1837.  Stevenson 
went  to  the  residence  of  the  defendant  and  in- 
formed him  that  he  had  the  execution,  and  the 
defendant  told  him  to  levy  on  three  colts  then 
on  his  farm,  which  he  accordingly  did,  and  in- 
dorsed the  levy  on  the  execution  ;  he  did  not 
remove  the  property  or  take  a  receiptor.  The 
value  of  the  colts  was  $60  or  $70.  A  few  days 
491*]  thereafter  he  returned  the  *execution 
to  the  justice,  and  within  a  week  or  two  there- 
after informed  the  defendant  of  his  having  so 
returned  it,  that  he  was  under  21  years  of  age, 
and  had  abandoned  the  levy.  Stevenson  did 
not  become  of  age  until  June  succeeding  the 
levy.  After  the  return  of  the  execution  by 
him,  the  justice  issued  anew  execution  and  de- 
livered it  to  one  Rood,  another  constable,  who 
by  virtue  thereof  sold  nine  acres  of  wheat 
growing  upon  the  farm  of  the  defendant,  to 
the  plaintiff  in  this  cause.  When  the  wheat 
was  ripe,  the  defendant  undertook  to  harvest 
it  for  his  own  use.  The  plaintiff  called  upon 
him  whilst  engaged  in  harvesting  it,  and  he 
expressed  his  determination  to  persist  in  doing 
so  and  to  hold  it  in  opposition  to  the  claim  of 
the  plaintiff.  The  plaintiff  thereupon  took  the 
wheat  by  virtue  of  a  writ  of  replevin.  The  de- 
fendant pleaded  non  eepitnnd  property  in  him 
self,  praying  a  return,  etc. 

When  the  evidence  was  closed,  the  counsel 
for  the  defendant  requested  the  judge  to  charge 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover,  because:  1.  He  acquired  no  title  by 
virtue  of  the  sale  under  the  second  execution, 
the  judgment  having  been  satisfied  by  the  levy 
under  the  first  execution;  and  2.  That  the 
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plaintiff  had  failed  in  showing  such  a  taking 
of  the  property  by  the  defendant  as  would  sus- 
tain the  action.  The  judge  refused  to  do  so, 
and  charged  the  jury  that  if  Stevenson,  at  the 
time  of  the  levy  made  by  him  was  a  minor,  je 
had  a  right  to  abandon  the  levy  and  such  levy 
did  not  amount  to  a  satisfaction  of  the  judg- 
ment; and  that,  consequently,  the  second  ex- 
ecution was  a  valid  execution  and  that  a  sale 
under  it  conferred  a  good  title  upon  the  plaint- 
iff ;  and  as  to  the  taking  by  the  defendant,  he 
submitted  it  as  a  question  of  fact  to  the  jury. 
The  jury  found  a  general  verdict  for  the  de- 
fendant. The  plaintiff  moves  for  a  new  trial. 
The  cause  was  submitted  on  written  arguments 
by, 

Mr.  W.  Porter,  Jr.,  for  plaintiff. 

Mr.  F.  G.  Jewett,  for  defendant. 

*By  the  Court,  Cowen,  J.  Admit-  [*4»2 
ling  there  was  a  doubt  upon  the  evidence 
whether  the  defendant  took  the  wheat,  and 
that  the  verdict  should  not  be  disturbed  had  it 
been  found  on  the  issue  of  non  cepit  merely, 
still  it  cannot  be  maintained  in  its  present  form, 
provided  the  plaintiff  had  title.  Being  general, 
the  entry  must  be  in  favor  of  the  defendant  on 
both  issues.  In  legal  effect,  the  finding  is, 
first,  that  he  never  took  the  property ;  and, 
secondly,  that  it  belonged  to  him  when  it  wa» 
replevied.  This  entitles  him  not  only  to  a 
judgment  for  his  costs,  but  also  for  a  return. 

There  is  no  dispute  that  the  title  to  the  wheat 
had  been  acquired  by  the  plaintiff,  in  virtue  of 
his  purchase  under  the  execution  held  by  Rood, 
nnless  the  previous  levy  on  and  abandonment 
of  the  colts  by  Stevenson  worked  a  satisfac- 
tion of  the  judgment.  The  latter  held  a  regu- 
lar execution,  and  made  a  levy  which  was  suf- 
ficient in  point  of  form  on  property  of  adequate 
value.  It  is  supposed  by  the  plaintiff's  coun- 
sel that  there  was  no  levy,  because  no  act  was 
done  which  would,  but  for  the  protection  of 
the  execution,  have  been  such  a  taking  of  the 
colts  as  to  amount  to  a  trespass.  This  was 
spoken  of  as  the  criterion  of  a  levy  in  Beekman- 
v.  Lansing,  3  Wend.,  446.  450;  and  it  was  there 
said  the  court  were  inclined  to  consider  it  an 
essential  criterion.  We  are  not  disposed  to 
deny  that  it  is  so.  The  court  there  also  said 
that  the  officer  must  take  actual  possession 
where  it  is  in  his  power,  but  he  need  not  re- 
move the  goods.  They  may  be  left  with  the 
defendant ;  nor  did  the  court  insist  that  an  in- 
ventory was  necessary.  The  case  cited  was 
well  considered  ;  and,  on  the  question  of  what 
acts  of  the  officer  alone  shall  constitute  a  levy, 
highly  authoritative.  The  seizure  was  claimed 
as  having  been  consummated  at  a  point  of  time 
anterior  to  the  rent  of  the  tenant  falling  due  to 
his  landlords,  who  were  interposing  their  claim 
by  motion  to  the  proceeds  of  the  goods  ;  and 
as  they  were  not  present  at  the  time  of  the 
levy,  and  did  not  know  of  it,  nothing,  as  against 
them,  could  be  claimed  on  the  score  of  waiver. 
It  lay  with  the  plaintiff  in  the  execution,  there- 
fore, to  make  out  a  seizure  which  was  perfect 
in  itself.  The  acts  of  the  sheriff  were  all 
summed  up  in  his  going  to  the  house  of  the 
judgment  *debtor  with  the  execution  [*493 
in  his  pocket,  but  omitting  even  to  apprise  him 
that  he  had  come  to  make  a  levy.  The  court 
say  that  he  should  have  done  some  definite  act 
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in  respect  to  the  goods ;  something  which 
could  be  known  to  the  debtor  and  communi- 
cated to  his  landlords.  That  the  latter,  at 
least,  were  not  to  be  affected  by  a  mere  men- 
tal levy.  Id.,  451.  This  question  is  well  con- 
sidered by  Taylor,  Ch.  J.,  in  Doe  v.  McKinnie, 
4  Hawks,  279,  2«0.  In  short,  as  between  the 
sheriff  and  third  persons,  he  shall  not  be  al- 
lowed to  proceed  in  so  secret  a  manner  as  to 
cut  off  all  probable  means  of  their  knowing 
how  to  deal  with  the  debtor  in  respect  to  his 
goods,  whether  as  purchasers  from  him,  or  as 
his  landlords  claiming  rent,  or  as  subsequently 
levying  creditors.  Vide  Bliss  v.  Ball,  9  Johns., 
132  ;  Haggerty  v.  Wilder,  16  Id.,  287.  As  it  re- 
spects the  defendant  himself,  too,  the  proceed- 
ing should  be  such  as  to  apprise  him  of  the 
step;  and  if  he  be  not  informed  of  it,  at  least 
a  reasonable  time  before  the  sale,  yet  the  sher- 
iff's acts  should  be  such  as  not  to  leave  the  in- 
ference of  intentional  concealment.  The  de- 
fendant should  have  a  fair  opportunity  to  make 
the  proper  arrangements  for  preventing  a  sac- 
rifice of  his  property.  The  proceedings  of  the 
officer  being  such  as  are  naturally  calculated 
to  avoid  injurious  consequences,  the  form  in 
which  he  chooses  to  make  the  levy  is  totally 
immaterial.  Holding  the  process,  having  the 
goods  in  his  power,  and  directly  declaring  his 
intent,  or  doing  what  is  equivalent,  as  taking 
an  inventory,  or  making  a  memorandum  of 
the  levy,  satisfy  that  branch  of  the  rule  which 
directs  a  change  of  possession.  Speaking  is 
always  an  important  part  of  the  res gestce  which 
constitute  such  a  change.  In  Wood  v.  Vanars- 
dale,  3  Rawle,  401,  the  sheriff  merely  entered 
a  store  of  goods  and  declared  his  intention  to 
levy ;  and  although  the  defendant  expressed 
his  dissatisfaction,  and  did  no  act  to  waive 
formality,  the  seizure  was  held  to  be  complete, 
notwithstanding  the  officer  returned  nullabona. 
He  had  put  no  one  in  possession,  taken  no  in- 
ventory, and  never,  after  declaring  the  levy, 
interfered  with  the  goods  in  the  least.  The 
court  held  distinctly,  citing  the  N.  Y.  cases, 
that  none  of  these  acts  were  necessary ;  and 
494*]  the  sheriff  *having  returned  the  exe- 
cution and  abandoned  the  levy,  by  consent  of 
the  plaintiff's  assignee,  the  judgment  was  de- 
clared to  have  been  satisfied.  In  Trovillo  v. 
Tilford,  6  Watts,  498,  the  sheriff  did  not  see 
the  goods  at  all,  nor  did  he  go  near  them ;  but 
the  defendant  gave  him  a  schedule,  by  arrange- 
ment, which  he  agreed  should  be  considered  a 
levy:  and  that  was  held  sufficient,  even  against 
a  third  person,  claiming  as  the  defendant's 
vendee.  Qilkey  v.  Dickerson,  3  Hawks,  293,  is 
not  incompatible  with  Trovillo  v.  Tilford,  nor 
with  the  common  notion  of  what  acts  consti- 
tute a  levy.  There  the  coroner  merely  called 
on  the  defendant  and  asked  him  for  a  list  of 
goods  which  he  might  sell  to  satisfy  the  exe- 
cution ;  and  the  defendant  gave  him  a  list  of 
negroes  sufficient  in  value;  but  the  coroner 
never  saw  them,  and  the  defendant  afterwards 
took  them  out  of  the  county  and  sold  them. 
The  coroner,  therefore,  levied  again  on  two 
other  negroes,  which  the  defendant  afterwards 
sold  to  Gilkey,  who  insisted  on  his  right  as 
vendee,  because  the  judgment  had  been  satis- 
fied by  what  he  called  the  first  levy.  Held, 
that  it  had  not ;  and  Taylor,  Ch.  J.,  gave  the 
reason.  He  said :  "  Had  the  property  been 
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present  when  the  list  was  delivered,  and  the 
coroner  had  signified  that  he  held  it  bound  to 
answer  the  execution,  and  there  was  no  oppo- 
sition to  his  possessing  himself  of  it,  had  he  so 
desired,  it  would  have  amounted  to  a  levy." 
It  will  be  perceived  that  no  evidence  was  given 
whether  the  negroes  were  anywhere  within 
miles  of  the  coroner  ;  and  he  did  nothing  and 
said  nothing  indicating  that  he  considered  the 
list  a  levy.  Beside,  according  to  our  cases, 
the  eloignment  and  sale  of  the  negroes  by  the 
defendant  would  have  warranted  the  second 
levy  irrespective  of  the  question  whether  the 
first  had  been  regular  or  not. 

An  actual  taking  of  possession,  therefore, 
does  not  necessarily  imply  an  actual  touching 
of  the  goods;  but  merely  such  a  course  of  ac- 
tion as,  in  effect,  is  calculated  to  reduce  them 
to  the  dominion  of  the  law.  They  are  then  con- 
sidered as  in  the  custody  of  the  law;  and  a  de- 
gree of  constructive  force  is  imputed  which  at 
once  entitles  the  party,  whose  goods  are  thus 
seised,  to  his  action  of  trespass,  if  the  officer  be 
*destitute  of  authority.  Whether  the  [*495 
rule  requiring  that  to  be  done  which  may 
amount  to  a  trespass,  is  thus  satisfied,  we  have 
examined  more  at  large  in  the  case  of  Connah 
v.  Hale,  ante,  p.  462.  I  have  said  more  upon 
the  point  now,  because,  Bailey  v.  Adams,  14 
Wend.,  201,  has  been  pressed  upon  us  as  im- 
plying that  the  property  must  in  some  way  be 
manually  interfered  with.  There  the  constable 
went  with  his  execution  to  the  man  who  had 
possession  of  the  property,  a  wagon,  claimed 
to  levy  on  it  as  belonging  to  the  defendant  in 
the  execution,  making  a  note  of  the  levy,  and 
leaving  the  wagon,  with  directions  that  the 
man  should  take  care  of  it.  Ten  or  twelve 
days  after,  becoming  satisfied  that  the  execu- 
tion debtor  had  no  title,  he  offered  to  relin- 
quish his  claim  to  the  plaintiff,  who  was  the 
real  owner;  but  the  latter  refused  to  accept  the 
wagon,  and  brought  trover  against  the  creditor 
who  had  directed  the  levy.  The  acts  of  the 
constable  were  held  not  to  have  been  a  conver- 
sion; the  court  remarking  that  the  actual  pos- 
session of  the  property  was  not  changed,  and 
the  plaintiff  had  been  put  to  no  charge  concern- 
ing it.  The  learned  judge  who  delivered  the 
opinion  of  the  court,  referred  in  a  general  way 
to  Reynolds  v.  Shuler,  5  Cow.,  323,  and  Bristol 
v.  Burt,  1  Johns.,  254.  The  question  was  con- 
sidered in  those  cases;  but,  with  deference,  I 
understand  them  both  to  hold  that  such  acts  as 
were  proved  in  Bailey  v.  Adams,-wou\d  clearly 
amount  to  a  conversion;  and  that  even  an  act- 
ual acceptance  of  the  goods  by  the  owner, 
much  less  a  mere  offer  to  deliver  them,  could 
no  further  qualify  the  wrong,  than  by  reduc- 
ing the  damages.  Winteringham  v.  Lafoy,  7 
Cow.,  735,  was  not  cited.  That  case  held  the 
officer  liable  in  trespass  de  bonis  asportatis, 
though  he  merely  claimed  to  have  levied,  tak- 
ing an  inventory  and  receipt.  The  decision  was 
also  incompatible  with  the  rule  laid  down  in 
Allen  v.  Crary,  10  Wend.,  350;  Fonda  v.  Van 
Home,  15  Id. ,  631,  633,  and  many  other  cases. 
The  injury  being  complete,  it  is  clear  that  a 
tender  of  the  property  will  not  affect  the  plaint- 
iff's rights.  Clarke  v.  Hallock,  16  Wend.,  607; 
Hanmer  v.  Wilxey,  17  Id. ,  91.  It  is  said  in  the 
latter  case,  and  so  are*  all  the  authorities,  that 
even  an  acceptance  by  the  plaintiff,  goes  to  the 
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496*]  'question  of  damages  only.  There  is 
no  such  thing  as  waiving  a  cause  of  action  aft- 
er it  has  once  arisen.  And  in  the  case  at  bar, 
there  is  no  question  that  either  trespass  or 
trover  would  have  lain  by  Burke  against  Ste- 
venson, the  minor,  notwithstanding  his  aban 
donment  of  the  levy,  unless  he  was  protected 
by  the  process;  of  which,  by  and  by.  The  case 
was  much  like  Connah  v.  Hale,  which  I  have 
already  mentioned.  The  effect  of  possession 
remaining  unchanged,  after  a  mere  paper  levy, 
we  have  also  had  occasion  to  consider  incident- 
ally, at  the  present  term,  in  Bowman  v.  Teatt. 
The  result  of  the  cases  we  find  to  be,  that,  when 
the  levy  is  complete,  though  the  tenant  be  nev- 
er disturbed  in  his  possession  of  the  goods.but 
go  on  in  the  uninterrupted  use  of  them,  yet 
the  landlord  is  liable  for  damages.  See  Bosan- 
quet,  J.,  in  Baylis  v.  Usher,  4  Moore  &  P.,  790; 
Willougliby  v.  Backhouse.  4  Dowl.  &  R.,  539; 
8.  C.,2  Barn.  &  C.,  821;  Sells  v.  Uoare,  8  J. 
B.  Moore,  451;  S.  C.,\  Bing.,  401.  The  gen- 
eral rule,  as  considered  and  vindicated  by  these 
authorities,  is,  that  no  act  of  the  plaintiff, 
short  of  a  release  or  acceptance  of  some  dis- 
tinct thing  in  satisfaction,  will  operate  to  dis- 
charge a  subsisting  ground  of  action.  In  short, 
there  was  no  such  thing  as  Stevenson's  purg- 
ing his  own  wrong  by  merely  omitting  to  fol- 
low up  the  trespass  he  had  committed.  He 
went  to  the  field  with  the  defendant,  for  the 
purpose  of  levying  on  the  colts,  and  made  a 
note  of  the  levy  on  the  back  of  the  execution. 
He  not  only  had  the  goods  in  view,  and  the  in- 
tention to  levy,  but  the  defendant,  the  execu 
lion  debtor,  had  notice,  and  co-operated  in, 
and  submitted  to  the  act. 

Prima  fade,  then,  the  debt  was,  or  might 
have  been,  according  to  the  event,  satisfied  by 
the  levy.  And  many  cases  are  cited  by  the  de- 
fendant's counsel  to  show  that,  although  the 
constable  gave  it  up,  and  returned  the  execu- 
tion to  the  justice,  utterly  refusing  to  proceed, 
yet  the  plaintiffs  were  concluded  and  could 
not  sue  out  a  new  execution.  The  ground  tak- 
en is,  that  the  judgment  was  unqualifiedly  sat- 
isfied by  the  levy.  Admitting  I  hat  the  consta- 
ble had  the  power  to  levy,  then,  so  long  as  he 
kept  the  act  good,  and  followed  it  up,  some- 
thing: near  the  consequence  contended  for  un- 
497*]doubtedly  'followed;  but  he  withdrew, 
without  the  consent  or  knowledge  of  the  plaint- 
iffs, and  I  am  not  prepared  to  admit  that,  in 
such  a  case,  the  creditor  is  bound  to  look  to 
the  officer  alone  for  his  remedy.  I  know  that 
learned  judges  use  language  in  the  cases  cited, 
which  is  very  strong.  They  say  a  levy  is  a  sat- 
isfaction of  the  debt;  but  every  book  they  cite, 
and  every  case  they  decide,  show  under  what 
qualifications  they  speak.  They  all  go  back  to 
Atountney  v.  Andrews,  Cro.  Eliz. ,  237.  There 
the  plaintiff  brought  a  scire  facias  quare  txecu- 
tionem  non,  and  the  plea  was,  not  simply  that 
the  sheriff  had  levied,  but  that  he  had  taken 
divers  sheep  of  the  defendant  for  the  debt, 
and  yet  detaineth  them.  The  reason  given 
was,  that  "  the  plaintiff  has  his  remedy  against 
the  sheriff,  and  the  execution  is  lawful  which 
the  defendant  cannot  resist."  The  value  of  the 
sheep  was  not  mentioned;  and  surely  it  cannot 
be  pretended  that  such  a  step  shall  be  taken  as  a 
satisfaction  per  se.  Suppose  the  sheep  had  been 
sold,  bringing  only  half  the  judgment;  was 
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the  remedy  by  action,  scire  facias,  or  execution 
gone  for  the  residue?  I  need  not  cite  authori- 
ties to  show  tnat  such  a  consequence  would 
not  follow.  It  would  be  absurd,  and  contrary 
lo  all  practice.  The  doctrine  laid  down  in 
Clerk  v.  Withers,  1  Salk.,  822,  the  case  com- 
monly relied  on,  is,  that  "  the  defendant's 
goods  being  taken,  no  further  remedy  could  be 
had  against  the  defendant,  but  against  the  sher- 
iff only.  The  reason  given  is  that  he  may  be 
compelled  to  return  his  writ.  If  it  be  a  false 
return,  an  action  lies;  if  he  returns  a  seizure 
and  sale,  he  has  the  money;  if  he  has  seized 
and  not  sold,  that  does  not  discharge,  but  ex 
cuse  the  sheriff  and,  therefore,  the  plaintiff 
may  have  a  venditioni  exponas,"  etc.  The  doc- 
trine thus  laid  down  was  not  material,  at  least 
not  essential  to  the  decision;  and  on  referring 
to  S.  C.,2  Ld.  Raym.,  1072,  a  cotemporary  re 
port,  the  whole  will  be  found  to  lie  in  a  dictum 
of  Gould,  J.,  founded  on  a  curtailed  statement 
of  Mountney  v.  Andrews.  In  this  he  does  not 
present  the  plea  there  as  one  of  detainer,  but 
of  levy  only.  It  is  impossible  to  say  that  a  ver- 
dict for  the  defendant  would  have  operated  as 
more  than  a  temporary  bar  of  execution.  The 
'seizure  works  no  change  of  interest  [*498 
beyond  vesting  a  special  property  in  the  offi- 
cer. The  general  property  still  remains  in  the 
debtor.  Wttbraham  v.  Snow,  2  Keb.,  588;  S. 
C.,  1  Sid.,  438,  and  vide,  Ayer  v.  Aden,  Yelv., 
44.  The  goods  are  but  a  collateral  security; 
and  the  seizure  is,  per  se,  neither  a  payment 
nor  satisfaction  absolute,  but  only  sub  mode. 
Yet  from  Clerk  v.  Withers,  comes  a  progeny  of 
dicta  couched  in  the  same  general  language. 
Parsons,  Ch.  J.,  in  Ladd  v.  Blunt,  4  Mass., 
403,  puts  it  that  when  sufficient  goods  are 
seised  the  debtor  is  discharged,  even  if  the 
sheriff  waste  the  goods,  etc.;  for,  by  lawful 
seizure  the  debtor  has  lost  his  property  in  the 
goods."  None  of  this  was  necessary,  for  he 
was  merely  examining  whether  a  levy  on  land 
would  satisfy  the  debt,  and  held  it  would  not, 
and  in  such  case,  he  concludes  it  is  no  satisfac- 
tion, because  till  the  land  is  delivered  to  the 
plaintiff,  the  title  of  the  defendant  is  not  de- 
vested,  and  the  judgment  is  unsatisfied.  We 
have  held  the  same  thing.  Shepard  v.  Howe, 
14  Wend.,  260,  262.  And  yet  we  have  often 
taken  it  for  granted  that  the  sheriff  may,  nay 
must  levy  on  land  as  well  as  goods.  Jackson 
v.  Shaffer,  11  Johns.,  513,  517;  Jackson  v.  Rose- 
velt,  13  Johns.,  97,  102  ;  and  we  have,  in  sev- 
eral cases,  allowed  him  fees  for  such  levy, 
which  implies  that  we  consider  it  an  incipient 
execution  of  the  process,  the  same  as  a  levy  on 
goods.  Parsons  v.  Bowdoin,  17  Wend..  14,  15. 
and  cases  cited.  Are  these  cases  all  wrong? 
If  not,  a  levy  on  land  is  more  than  a  levy  on 
goods,  for  the  lien  of  the  judgment  conspires 
with  that  of  the  execution.  In  neither  case  is 
the  debtor's  property  absolutely  devested  till  a 
sale;  but  in  both  it  is  partially  displaced, 
though  the  sheriff  acquire  no  interest  in  the 
land.  Take  it  that  the  sheriff  holds  a  mere 
naked  power  in  respect  to  the  land,  like  a  tax 
collector;  Catlin  v.  Jackaon,  8  Johns.,  520,  546; 
take  it  that  the  power  or  levy  dies  with  him, 
or  expires  when  he  goes  out  of  offlce.or  is  gone 
with  the  return  day  of  the  ft.  fa.  according  to 
the  cases  in  North  Carolina;  Doe  v.  M'Kinnie, 
4  Hawks,  279;  Frost  v.  Etheridge,  1  Dev.,  30; 
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Den  v.  Fen;  1  Dev.,  295;  Den,  2  Dev.  &  B., 
499*]  *87,  and  cases  cited  by  Gastou,  J.;  yet 
you  have  a  lien  by  virtue  of  the  judgment, 
surer  in  its  effect  than  can  arise  from  a  mere 
levy  on  personal  property;  and  the  distinction 
between  the  effect  of  discharging  the  lien  in 
one  or  the  other  case,  is  merely  technical.  The 
goods  levied  on  are  a  pledge  for  the  debt,  like 
a  distress  for  rent  in  the  hands  of  the  landlord. 
That,  too, works  a  suspension  of  all  other  rem- 
edy; and  may  mature  into  a  satisfaction.  Vide, 
Wallis  v.  Savill,  2  Lutw.,  1532;  Hutchins  v. 
Chambers,  1  Burr.,  589;  Bradby,  Distress,  130. 
A  voluntary  relinquishment  of  a  sufficient  dis- 
tress would  probably  bar  all  further  remedy 
by  the  act  of  the  landlord,  if  not  an  action  for 
the  rent.  And  yet  in  almost  every  other  point 
of  view,  the  goods  are  regarded  as  no  more  than 
a  collateral  security. 

Our  cases  appear  to  have  drawn  various  con- 
sequences from  Clerk  v.  Withers;  but  I  appre- 
hend none  of  them  admit  the  levy  to  operate 
as  an  absolute  satisfaction.  Reed  v.  Pruyn,  7 
Johns.,  426,  was  where  the  sheriff  had  paid 
the  money.  The  court  there  cite  Ward  v. 
Hauchet,  1  Keb.,  551,  to  show  that  the  sheriff 
taking  security  for  the  debt,  would  discharge 
it;  but  in  that  case  the  plaintiff  consented  to 
the  sheriff  taking  a  bond.  Nothing  is  said  of 
a  levy,  and  the  rule  there,  as  stated  by  counsel 
and  agreed  to  by  the  court,  is  clearly  not  law. 
Merely  taking  security  by  bond  will  not  dis- 
charge a  judgment,  though  I  admit  that  secu- 
rity taken  in  due  course  of  execution,  even 
without  the  plaintiff's  assent,  will  have  the 
same  effect  as  a  levy;  for  instance,  if  it  be 
taken  by  way  of  a  receiptor  or  by  bond  in 
place  of  the  goods  seized.  Bk.  v.  Wakeman, 
1  Cow.,  46,  47,  and  n.  In  Hoyt  v.  Hudson,  12 
Johns.,  207,  the  action  was  against  the  consta- 
ble, who  had  seized  goods  and  taken  a  re- 
ceiptor. It  was  held  that  he  could  not  levy 
again.  That  was  like  a  sheriff  suffering  a 
voluntary  escape.  He  cannot  make  recaption 
of  his  own  head.  In  Ex  parte  Lawrence,  4 
Cow.,  417,  the  levy  on  personal  property  still 
pending,  was  held  to  take  away  the  lien  of  the 
judgment  on  the  debtor's  real  estate,  and  so 
the  creditor  could  not  redeem.  The  court  say 
the  levy  extinguished  the  judgment,  citing  the 
5OO*]previous  cases.  In  Jackson  *v.  Bowen, 
7  Cow.,  13,  the  same  point  was  decided;  the 
fi.fa.  having  been  returned  by  direction  of  the 
creditor,  and  the  levy  thus  discharged.  Cor 
nellv.  Cook,  Id.,  310,  315,  is  a  mere  recogni- 
tion of  the  general  doctrine  by  Savage,  Ch.  J. 
In  the  case  of  Wood  v.  Torrey,  6  Wend.,  562, 
the  assignee  of  the  judgment  himself  stood  re- 
ceiptor to  the  sheriff;  yet  he  was  allowed  to 
make  a  second  levy  as  against  the  defendant, 
because  the  latter  had  caused  the  eloignment 
of  the  goods.  But  the  court  stayed  the  plaint- 
iff on  the  application  of  one  who  had  purchased 
the  debtor's  land  pending  the  levy  on  his  per- 
sonalty. Savage,  Ch.  J.,  cites  the  previous 
cases.  In  Bk.  v.  Hallett,  8  Cow.,  192,  it  was 
also  said  that  where  the  debtor  himself  defeats 
the  first  levy,  another  may  be  made.  In  that 
case,  the  judge  went  still  farther  in  favor  of 
the  creditor.  He  said  that  a  levy  on  the  per- 
sonal property  of  a  guarantor  is  not  a  satisfac- 
tion of  the  debt  due  from  the  principal;  and  in 
Dyke  v.  Mercer,  2  Show.,  394,  it  was  adjudged 
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that  in  such  case,  even  payment  of  the  money 
to  the  sheriff  by  a  co-obligor  was  no  satisfaction 
of  the  plaintiff  as  against  the  other  obligor,  for 
the  sheriff  might  prove  insolvent.  But  that 
was  probably  more  than  would  be  held  at  this 
day.  An  actual  payment  to  the  sheriff  would 
probably  be  deemed  a  payment  of  the  debt. 
The  judge  seems  to  concede  this  in  Bk,  v. Hal- 
lett. That  a  payment  to  the  sheriff  is  a  good 
discharge  of  the  immediate  defendant,  was 
agreed  both  in  Dyke  v.  Mercer  and  Clerk  v. 
Withers. 

Thus,  after  all  that  has  been  said,  we  are  to 
this  day  destitute  of  any  direct  adjudication 
that  levy  alone  absolutely  extinguishes  or  sat- 
isfies a  judgment,  as  payment  of  the  money- 
would  do.  The  levy  on  a  single  sheep,  accord- 
ing to  the  dicta  in  Salkeld  and  Raymond, 
would  satisfy  £1,000;  and  so  perhaps  of  sev- 
eral detached  dicta  since  that  time.  The  gross- 
absurdity  of  such  a  rule  has  led  the  judges,  in. 
all  the  later  cases,  to  speak  in  more  qualified 
terms;  such  as  that  the  goods  must  be  of  suf- 
ficient value  to  satisfy  the  debt;  and  again,  if 
the  debtor  eloign  them,  the  levy  is  not  a  satis- 
faction. Nor  do  I  believe  any  judge  would, 
at  the  present  day,  hold  the  plea  in  Croke  to 
be  more  than  a  temporary  *bar  of  fur  [*50 1 
ther  execution — a  mere  ground  for  setting  it 
aside  on  motion.  Would  the  judgment  for  the 
defendant  on  that  plea  have  barred  an  action 
of  debt?  Might  not  the  plaintiff  have  replied 
that  the  sheep  sold  for  less  than  the  judgment 
and  so  recover  the  balance?  To  an  action  of 
debt,  the  plea  could  have  been  nothing  more 
in  effect  than  a  plea  in  abatement. 

What,  then,  after  all,  does  the  rule  amount 
to?  Merely  this:  that  the  levy  is  a  satisfaction 
sub  modo.  It  may  operate  as  a  satisfaction,  and 
must  be  fairly  tried;  but  if  it  fail,  in  whole  or 
in  part,  without  any  fault  of  the  plaintiff,  he 
may  go  to  his  further  execution.  He  must 
fairly  exhaust  the  first;  and  while  that  is  going 
on,  he  can  neither  sue  on  the  judgment,  nor 
have  another  fi.  fa.  nor  a  ca.  sa. ,  nor  can  he 
redeem  lands  sold  on  another  judgment.  The 
plaintiff  may,  by  tampering  with  the  levy  him- 
self, lose  his  debt — as  if  he  release  property 
from  arrest,  which  is  sufficient  to  pay  the  debt. 
Even  a  distress  which  answers  only  part  of  the 
rent  may  generally  be  followed  up  by  distrain- 
ing again;  and  might,  I  apprehend,  by  the 
common  law.  Vide  Bradby,  and  cases  before 
cited  in  connection  with  him.  In  the  still  high- 
er remedy  by  capias  ad  satisfaciendum,  if  the 
sheriff  allowed  the  debtor  to  escape  without  the 
previous  consent  of  the  plaintiff,  the  latter 
might  always,  even  before  the  declaratory 
Statute  of  Sand  9  Wm.  Ill  .  sue  out  a  second 
ca.  sa.,  though  the  sheriff  could  not  retake  on 
the  first.  Buxton  v.  Home,  1  Show.,  174;  Scott 
v.  Peacock,  1  Salk.,  271.  And,  on  an  escape 
against  the  will  of  the  sheriff,  either  he  or  the 
plaintiff  might  retake.  Alanson  v.  Butler,Si(\., 
330.  Thus  it  will  be  seen  the  law  has  never 
adopted  a  harsh  and  blind  rule,  which  will  not 
yield  to  diversities  and  exigencies  as  they  arise. 
Indeed,  there  are  so  many  ways  invented  by 
which  goods  may  be  got  from  the  sheriff, 
sometimes  by  fraudulent  claims,  sometimes  by 
prior  liens,  and  even  by  his  own  negligencej 
that  it  behooves  the  courts  to  look  into  the  rule 
now  urged  upon  us  as  working  by  a  sort  of 
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magic  to  cut  a  man  off  from  his  debt  without 
the  show  or  pretense  of  satisfaction.  It  is  se- 
vere enough  on  plaintiffs  who  are  without  fault 
to  require  that  they  should  get  their  executions 
5O2*J  *returned,  without  their  debts  being 
held  satisfied,  because  in  the  mean  lime  the 
sheriff  may  have  relinquished  goods  levied  on. 
Doing  so.  the  debtor  has  them  to  himself.  In 
the  case  at  bar.  Burke  had  his  colts  again. 
Sometimes  goods  are  so  covered  up  by  previous 
liens  that  it  does  no  good  to  sell  them,  for 
none  will  buy.  And  shall  the  party,  in  such 
•case,  be  driven  to  an  attempt  which  must  be 
idle?  Why  may  he  not  have  his  execution  re- 
turned and  resort  to  his  creditor's  bill?  In- 
deed, we  have  been  obliged  to  hold  that  he 
may.  Evans  v.  Parker,  20  Wend.,  622.  Who 
will  say  that  if  the  plaintiff  happen  to  commit 
a  mistake,  and  relinquish  a  levy  upon  a  modi- 
<xtm,  he  must,  therefore,  lose  his  debt?  If  he 
have  fairly  and  in  good  faith  closed  his  pro- 
ceeding on  execution,  why  not  give  him  his 
ulterior  remedy? 

But  was  not  the  levy  in  question  void  by 
reason  of  Stevenson's  nonage?  It  appears  that 
the  town  had  elected  him  to  the  office  of  con- 
stable, and  the  justice  had  placed  the  execu- 
tion in  his  hands.  The  plaintiffs  then  directed 
him  to  go  on  and  collect  as  soon  as  might  be. 
He  levied;  but  becoming  satisfied  that  he  had 
already  committed  a  trespass,  he  was  too  pru- 
dent to  go  any  further:  he  returned  the  proc- 
ess to  the  justice,  and  gave  up  the  colts  to  the 
defendant.  The  latter  offered  to  pay  him  the 
money,  but  he  would  not  take  it.  Now  it  is 
said  he  was  an  officer  de  facto;  and  that  his  acts 
bound  the  defendant  and  the  plaintiff.  He 
may  indeed  have  been  an  officer  de  facto,  Peo- 
ple v.  Dean,  3  Wend.,  438;  and  had  he  gone  on 
and  collected  the  money,  the  defendant  never 
disturbing  him,  nor  the  creditors  in  their  pos- 
session of  it,  the  thing  would  have  been  well 
enough.  But  his  acts  were  valid  only  in  re- 
spect to  such  third  persons  as  were  affected  by 
them.  Vin.  Abr.,  tit.  Officer  (G,  3);  Id.  (G, 
4),  Vol.  VI.,  p.  113.  Lond.  ed.,  8vo.  1793.  I 
know  the  cases  have  gone  a  great  way.  But 
they  have  stopped  with  preventing  mischief  to 
such  as  confide  in  officers  who  are  acting  with- 
out right.  People  v.  Collins,  7  Johns. ,  549.  The 
officer  himself  cannot  be  protected,  except  in 
some  such  case  as  Wood  v.  Peake,  8  Johns.,  69. 
There  he  was  appointed  by  the  judicial  act  of 
5O3*]  magistrates  having  jurisdiction  *in 
cases  of  vacancies  happening;  and  it  was  held 
that  the  officer's  power  could  not  be  impeached 
collaterally  by  showing  that  a  vacancy  had  not 
happened.  It  was,  doubtless,  a  case  for  cer- 
tiorari  only.  Though  the  place  being  full  was 
a  jurisdictioual  objection,  yet  the  question  was 
one  on  which  they  had  power  to  pass  judicial 
ly.  There  are  many  such  cases.  Other  diversi- 
ties arise  in  the  progress  of  the  question. 
Thus,  a  town  having  elected  an  infant  to  the 
office  of  ho-greeve,  were  said  to  be  estopped  to 
deny  that  he  was  of  age.  Woodbury,  /.,  in 
Bath  v.  HaverhiU,  2  N.  H.,  555.  The  infant 
afterwards  became  a  pauper,  and  the  town 
sought  to  evade  the  consequence  of  the  elec- 
tion, which  was  to  give  him  a  settlement,  be- 
cause he  was  a  minor.  Beside,  considerable 
doubt  was  entertained  by  the  learned  court 
whether  he  were  not  eligible  notwithstanding 
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his  infancy.  But  it  by  no  means  follows  from 
any  decided  case,  that,  where  a  town  elects  a 
minor  to  an  office,  and  he  accepts  it,  and  pre- 
sumes to  act  in  the  face  of  a  public  statute,  he 
can  protect  himself  when  sued  as  a  trespasser. 
The  town  had  no  jurisdiction,  nor  does  it  act 
judicially.  Vide  I  It.  S.,  106,  2d  ed.,  sec.  1. 
The  minor  knew  it.  Suppose  a  justice,  who 
is  a  disqualified  tavern-keeper,  to  render  a 
judgment;  could  he  protect  himself  against 
trespass  for  issuing  an  execution?  Could  he 
recover  fees?  But  we  need  not  pursue  the  dis- 
tinction on  principle.  It  is  very  sensibly  set- 
tled by  a  series  of  cases  in  Pennsylvania,  where 
most  of  the  authorities  have  been  examined. 
The  result  was  stated  in  Riddte  v.  Bedford  7 
Serg.  &  R.,  386,  392.  "The  sound  distinc- 
tion," says  Duncan,  J.,  "  is,  that  the  office  is 
void  as  to  the  officer  himself,  but  valid  as  to 
strangers."  The  same  distinction  has  been 
since  recognized  there  in  several  cases.  Parktr 
v.  Luffborough,  10  Serg.  &  R  ,  249;  Keyner  v. 
M'Kisnan,  2  Rawle,  139,  140.  In  Fowler  v. 
Beebe,  9  Mass.,  231,  the  court  held  that  they 
would  not  try  whether  the  sheriff  de  facto  who 
served  the  original  writ  was  so  de  jure.  But 
Parsons,  Ch.  J.,  admitted  that  an  action 
against  the  sheriff  would  raise  a  question  on 
the  legality  of  his  commission.  The  distinction 
was,  in  *Pa.,  extended  to  a  mere  omis-[*5O4 
sion  of  the  officer  to  take  the  oath.  And  see 
Colburn  v.  Ellis,  5  Mass.,  427. 

The  result  is  plain.  Stevenson  was  a  tres- 
passer. And  after  the  plaintiffs  in  the  execu- 
tion had  been  informed  that  he  was  an  infant, 
they,  by  urging  him  on,  would  have  brought 
themselves  to  participate  in  his  peril.  Then, 
taking  the  rule  of  satisfaction  by  levy  in  all  its 
general  strictness,  as  contended  for  by  the  de- 
fendant's counsel,  what  were  the  constable  and 
plaintiffs  to  do  ?  Most  obviously,  they  stood 
within  an  exception  to  the  rule.  Had  the 
money  been  collected  by  a  sale  of  the  colts, 
Burke  might  have  recovered  their  value  in 
trespass  or  trover  ;  and  in  this  might,  most 
probably,  have  joined  the  plaintiffs,  if  he  could 
show  notice  to  them  of  their  constables  disa- 
bility. Such  a  circuity  would  clearly  have 
nullified  the  credit  and  brought  down  a  new 
execution  on  the  defendant.  The  upshot  is, 
that  this  young  man  prudently  chose  to  do  be- 
forehand what  the  law  would  have  forced  him 
to  do  in  another  form;  and,  however  stringent 
the  rule  of  satisfaction  by  levy,  this  case 
made  a  plain  exception.  Suppose  the  sheriff 
to  make  an  irregular  arrest  even  on  a  ca.  na.  ; 
is  the  plaintiff  to  be  cut  off  from  his  debt  be- 
cause the  officer  lets  the  man  go  ?  Goods  of  a 
third  person  are  levied  on  and  discharged;  no 
one  would  pretend  that  this  discharges  the 
debt.  There  can  be  no  doubt  that  in  such  and 
the  like  cases  the  creditor  may  relinquish  the 
arrest,  or  levy,  without  prejudice. 

It  follows  that  the  second  execution  in  the 
case  at  bar  was  regular.  The  sale  of  the  wheat 
on  the  ground,  under  that  execution,  was  not 
impeached.  Evidence  was  given  of  a  dispro- 
portion in  value  between  the  wheat  as  it  turned 
out  and  the  sum  due  on  the  execution.  Admit 
this,  and  tbat'the  plaintiffs  directed  the  con- 
stable to  sell  it  in  preference  toother  property; 
Burke  should  have  paid  the  debt.  The  sacri- 
fice, if  it  be  one,  seems  to  have  been  of  his  own 
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seeking.  He  sought  to  avail  himself  of  a  sup- 
posed technical  advantage,  derivable  from  the 
levy  on  the  colts. 

The  verdict  should,  therefore,  be  set  aside  ; 
at  least  so  modified  as  to  find  the  property  of 
the  wheat  in  the  plaintiffs. 
5O5*]  *But  it  appears  to  me  that  the  proof 
was  quite  satisfactory  in  favor  of  the  plaintiff, 
•on  the  issue  of  non  cepil.  The  defendant  was 
found  in  the  field  near  his  house,  engaged  in 
putting  up  sheaves  while  others  were  cutting 
the  wheat ;  that  very  wheat  which  had  been 
brought  into  dispute  between  him  and  the 
plaintiff,  by  the  sale.  It  was  on  the  defendant's 
own  farm  ;  and  he  did  not  undertake  by  any 
evidence  to  distinguish  it  from  the  wheat  sold 
and  that  described  in  the  declaration.  On  be- 
ing asked  why  he  was  cutting  Green's  wheat, 
and  if  he  was  going  on  to  cut  the  residue,  he 
admitted  that  it  was  his  purpose  to  go  on,  and 
bade  defiance  to  the  sheriff,  whose  errand  he 
no  doubt  perfectly  understood.  Morally  and 
legally,  his  interference  with  the  plaintiff's 
property  was  as  obvious  as  if  he  had  removed 
the  wheat  into  his  barn.  If  his  denial  to  Merritt 
that  he  set  the  hands  at  work,  had  any  foun 
datiou  in  truth,  he  might  easily  have  shown 
the  fact  by  calling  some  of  them.  But  it  seems 
like  asking  quite  too  much,  when  he  requested 
the  jury  to  say,  of  wheat  which  the  sheriff  had 
not  power  to  take  from  him,  that  he  was  pre- 
pared, on  the  other  hand,  to  stand  looking  tame- 
ly on,  and  see  it  harvested  and  carried  away  as 
the  property  of  strangers  with  whom  he  had  no 
connection. 

Perhaps,  from  what  the  defendant  said  to 
Merritt,  one  of  the  witnesses,  it  may  be  inferred 
that  his  neighbors  or  others  had  volunteered 
to  rescue  the  wheat.  But  he  was  present  giving 
•countenance  to  their  acts,  and  aiding  in  the 
harvest.  The  rule  is  well  settled  that  not  only 
those  who  do  the  immediate  act.  but  all  per- 
sons who  direct  or  assist,  are  liable  as  princi- 
pals for  the  entire  trespass.  2  Leigh,  N.  P., 
1407,  1408,  Am.  ed.,  1839,  and  books  there 
cited.  Nay,  where  a  trespass  is  done  for  an- 
other's benefit,  his  bare  subsequent  agreement 
to  it,  amounts  to  an  original  direction  or  com- 
mand. 2  Wheat.  Selw-.  N.  P.,  1344,  Am.  ed., 
1839,  and  books  cited.  If  either  of  these  views 
be  applicable,  he  was  a  wrongful  taker  of  the 
whole,  within  the  issue  of  non  cepil. 

The  purpose  of  the  hands  and  of  Burke  be- 
ing present  in  the  wheat  field,  and  his  aid 
5O6*]  and  consent.  I  should  suppose  *could 
not  well  be  misapprehended.  At  any  rate  we 
prefer  that  the  cause  should  be  re-tried,  on  the 
views  now  taken  which,  indeed,  do  not  differ 
from  those  of  the  learned  judge. 

New  trial  granted  ;  costs  to  abide  the  event. 

Levy— When  judgment  satisfied  by.  Explained— 
1  Sandf.  Ch.,  196.  Cited  in— 2  Hill.  331 ;  4  Hill,  621;  5 
Hill,  592  ;  1  Denio,  578  :  2  N.  Y.,  456  ;  20  Hun,  286  ;  22 
Barb.,  525 ;  3  T.  &  C.,  251 ;  3  How.  Pr.,  263  ;  58  How. 
Pr.,  441 ;  2  Duer,  647 ;  13  Minn..  410 :  15  Minn.,  386 ;  40 
Am.  Dec.,  371 ;  25  Am.  Rep.,  777  (1  Baxt.,  259). 

Levy— What  constitutes— Effect  of.  Reviewed— 20 
Mich.,  189.  Cited  in-2  Hill,  670 ;  5  Hill,  320 ;  5  Denio, 
303  ,•  14  N.  Y.,  277,  278 ;  29  N.  Y.,  485  ;  1  Keyes,  379 ;  1 
Abb,  App.  Dec..  173 ;  18  Hun,  463 ;  16  Barb.,  588 :  13 
Abb.  Pr.,  118;  3  E.  D.  S.,  554 ;  42  Ind.,  310 ;  33  Ohio  St., 
«5. 

Verdict  against  weight  of  evidence— New  trial— Costs 
to  abide  event.  Overruled— 28  How.  Pr.,  152.  Cor- 
rected-4  Hill,  104, 106. 

Officer  de  facto—  Validity  of  acts  of— Cited  in— 4 


Denio,  170  ;  6  Hun,  145  ;  27  Barb.,  527  :  35  Barb.,  548  ; 
38  Barb.,  34;  15  How.  Pr.,  477;  41  How.  Pr.,  135;  6 
Abb.  Pr.,  234 ;  85  111.,  488 ;  24  Am.  Rep.,  717  (53  Miss., 
720).  Also  cited  in— 5  Denio,  449  ;  14  Hun,  502;  44 
Barb.,  488. 
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VERPLANCK  ET  AL.  n.  WRIGHT. 

Landlord  and  Tenant — Lease —  Condition  not  to 
sell  or  Dispose  of  Wood  or  Timber,  Valid — 
Condition  Passes  to  Assignee,  not  Being  Merely 
Personal. 

A  condition  in  a  lease  not  to  sell  or  dispose  of  any 
wood  or  timber  9it  and  from  the  demised  premises, 
without  permission  in  writing-  from  the  landlord,  is 
a  good  and  valid  condition,  and  a  breach  thereof 
works  a  forfeiture  of  the  estate,  although  the  tenant 
consents  to  reserve  30  acres  as  a  wood  lot  on  a  farm 
of  180  acres. 

Such  condition  attaches  to  and  operates  upon  the 
estate,  and  is  not  merely  personal ;  consequently,  it 
passes  with  the  estate  to  the  asignee,  although  he 
benot  named. 

Citations— 2  Bl.  Com.  122,  283 ;  7  Johns.,  233 ;  Shep. 
Touch,  119,  120,  122  ;  Co.  Litt.,  203  b,  246  6 ;  Bac. 
Abr.,  tit.  Condition,  P,  G  ;  4  Kent,  Com.  126  ;  9 
Moore,  46;  8  Barn.  &  C.,  308;  3  Co.,  16, 17;  9  Barn.  &  C., 
505;  2  Chit.,  482  ;  Com.  Land.  &  Ten.,  257;  Platt  Cov. 
466  ;  10  Mod.,  158  ;  3  Wils.,  32  ;  Cro.  Jac..  125 ;  17 
Wend.,  136  ;  5  Barn.  &  Aid.,  1. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Dutchess  Circuit,  in  Mar.,  1839,  before  the 
Hon  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of  cer- 
tain premises  demised  by  Samuel  Verplanck, 
an  ancestor  of  the  plaintiffs,  to  one  Abraham 
Caniff,  by  an  indenture  of  lease  bearing  date 
Sep.  10,  1808,  for  the  term  of  the  natural  lives 
of  the  lessee  and  his  wife.  The  premises  were 
described  as  containing  180  acres  of  land,  ac- 
cording to  the  original  lease  of  Timothy  Yeo- 
mans  in  the  year  1743.  The  annual  rent  re- 
served was  $62.50.  Then  followed  a  proviso, 
that  if  the  lessee,  "  his  heirs,  executors  or  ad- 
ministrators, shall  sell  or  dispose  of  any  wood 
or  timber,  stone  or  dung,  off  and  from  any  of 
the  above  mentioned  premises,  without  liberty 
for  so  doing  be  first  obtained  from  the  said 
Samuel  Verplanck,  his  heirs  or  assigns,  in 
writing,  under  his  or  their  hands(or  etc. ,  setting 
forth  a  variety  of  acts  to  be  done  and  omitted), 
that  then  and  from  thenceforth  for  all,  any  or 
either  of  the  said  causes,  it  shall  and  may  be 
lawful  to  and  for  the  said  Samuel  Verplanck, 
his  heirs  and  assigns,  or  either  of  them,  into 
and  upon  the  said  demised  premises  or  any 
part  thereof  to  re  enter,"  etc.  The  lease  also 
contains  a  covenant  in  these  *words  :  [*5O7 
"And  likewise  further,  that  the  said  A.  Caniff, 
his  heirs,  executors,  administrators  or  assigns, 
shall  reserve  at  least  thirty  acres  for  wood  land, 
on  such  part  of  the  hereBy  demised  premises 
as  he  the  said  Samuel  Verplanck,  his  heirs,  ex- 
ecutors, administrators  or  assigns  shall  ap- 
point, and  that  the  same  shall  not  be  cleared 
nor  any  timber  cut  therefrom."  The  lessee, 
with  the  assent  of  the  landlord,  assigned  all 
his  interest  in  the  demised  premises,  in  1821, 
to  Richard  C.  Van  Wyck,  under  whom  the 
defendant  held  the  premises  in  1837,  when 
this  suit  was  commenced.  Tke  plaintiffs  of- 
fered to  prove  that  Van  Wyck  had  sold  and 
disposed  of  wood  and  timber  off  and  from  the 
demised  premises  without  the  liberty  or  assent 
29  44!) 
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in  writing  of  the  lessor,  his  heirs  or  assigns, 
and  stated  that  such  proof  was  offered  to  show 
a  forfeiture  of  the  estate.  The  defendant  ob- 
jected to  the  proof  as  inadmissible,  contending 
that  the  lease  having  been  assigned  with  the 
assent  of  the  landlord,  the  estate  created  there- 
by was  discharged  or  clear  of  the  condition, 
and  was  not  the  subject  of  forfeiture  in  the 
hands  of  the  assignee  for  breach  thereof.  The 
judge  sustained  the  objection,  and  no  further 
proof  being  offered,  the  plaintiffs  were  non 
suited,  who  now  ask  for  a  new  trial. 

Mr.  J.  W.  Oppie,  for  the  plaintiffs.  The 
condition  not  to  sell  or  dispose  of  wood  or 
timber,  is  obligatory  upon  the  assignee,  al- 
though he  be  not  named  in  the  lease.  Co.  Litt., 
Vol.  II.,  sees.  825,  201;  Shep.  Touch.,  119;  15 
Ves.,  260;  1  Johns.,  266;  Woodf.  L.  &  T.,  278; 
Bac.  Abr.  Condition,  F.  The  covenant  to  re- 
serve 30  acres  of  woodland  is  in  addition  to 
the  condition  not  to  sell  or  dispose  of  the  wood. 
A  covenant  not  to  sell  or  dispose  of  the  wood, 
being  annexed  to  the  thing  demised,  would 
have  run  with  the  land  and  bound  the  assignee, 
though  not  named;  a  fortiori  does  the  condi- 
tion bind  him.  Spence's  case,  3  Co.,  16;  Shep. 
Touch.,  161. 

Mr.  S.  Barculo.  for  the  defendant.  The 
assignee  not  being  named,  is  not  bound;  but  if 
he  is,  the  condition  not  to  sell  or  dispose  of 
wood  or  timber  applies  only  to  the  30  acres 
5O8*]  *reserved  as  woodland ;  and  such 
should  be  the  construction  of  this  condition. 
As  to  the  residue  of  the  premises,  the  tenant 
has'an  undoubted  right  to  clear  the  laud  for 
cultivation,  and  if  so,  had  the  right  to  burn  up 
the  wood  which  he  had  felled  for  that  purpose, 
on  the  land  he  had  cleared,  or  to  draw  it  off 
and  permit  it  to  rot,  or  to  sell  and  dispose  of  it 
as  he  saw  proper.  To  sell  the  wood  was  doing 
no  injury  to  the  estate,  nor  was  it  within  the 
spirit  and  meaning  of  the  condition.  The  rule 
of  law  is  that  conditions  which  work  forfeit- 
ures shall  be  construed  strictly  against  the  les 
sor,  and  the  violation  must  be  of  the  spirit  as 
well  as  the  letter  of  the  condition.  Adams, 
Ej.,  162,  173;  15  Johns.,  278;  2  Co.,  119. 

By  the  Court,  Nelson,  Ch.  J.  It  is  urged 
that  the  prohibition  to  cut  and  sell  wood  in 
the  condition  relates  to  the  30  acres  of  wood- 
land afterwards  reserved,  and  that  it  was  nec- 
essary to  prove  a  breach  of  that  provision,  at 
least,  in  order  to  work  a  forfeiture;  and  fur- 
ther, that  even  if  such  breach  was  proved,  as 
the  right  of  entry  is  not  given  for  it  in  the 
lease,  the  only  remedy  is  by  action  of  covenant. 
I  am  of  opinion  this  is  not  the  true  import  of 
the  lease,  as  derived  from  the  language  of  the 
parties. 

The  reservation  of  the  30  acres  is  absolute; 
no  part  of  it  is  to  be  cleared,  or  any  timber  cut 
therefrom.  It  was  intended  to  be  preserved 
entire  for  the  benefit  of  the  reversion, and  could 
not  be  used  by  the  lessee  or  his  assigns  for 
fence  or  fire  bote.  Unless  there  were  a  suf- 
ficient supply  for  these  purposes  and  every 
other  during  the  term  on  the  residue  of  the 
farm,  the  tenants  would  be  obliged  to  procure 
materials  elsewhere  at  their  own  expense.  Be- 
yond the  80  acres,  they  could  use  the  wood- 
land for  all  necessary  agricultural  purposes.  2 
Bl.  Com.,  122,  283.  Whether  cutting  down 
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timber  and  disposing  of  it  in  this  country 
would  be  waste,  at  common  law,  depends  upon, 
circumstances;  as  is  said  in  Jackson  v.  Brown- 
ion,  7  Johns.,  288,  "must  be  left  to  the  sound 
discretion  of  the  jury,  under  the  direction  of 
the  court,  as  in  other  cases."  If  the  premise* 
are  wild  and  uncultivated,  such  use  of  them 
would  be  justified  *to  a  reasonable  ex-  [*5OJ> 
tent.  A  covenant  not  to  commit  waste,  must 
be  construed  with  reference  to  the  state  of  the 
property  at  the  time  of  the  demise.  But  the 
condition  prohibiting  the  sale  of  any  wood  or 
timber  operates,  and  was,  doubtless,  intended 
to  operate,  as  an  express  restraint  upon  this 
general  right,  that  might  possibly  otherwise 
be  claimed  to  flow  from  the  interest  acquired 
under  the  lease.  The  farm  was  probably  an 
old  and  improved  one  at  the  time,  as  may  be 
inferred  from  the  fact  that  it  appears  to  have 
been  under  lease  as  early  as  1748  and,  there- 
fore, it  was  important  to  secure,  not  only  the- 
30  acres  of  woodland  entire,  but  a  prudent  and 
economical  use  of  the  residue.  Such  is  the 
natural  tendency  and  effect  of  the  restraint  in. 
the  condition. 

But  the  important  question  in  the  case  is,, 
whether  this  condition  extends  to  and  operates 
upon  the  assignee,  he  not  being  named;  in 
other  words,  whether  it  attaches  to  and  oper- 
ates upon  the  estate,  or  is  merely  personal.  If 
it  attaches  to  the  estate,  it  then  passes  along 
with  the  term,  and  the  assignee  is  bound  as  a 
privy  in  estate,  the  same  as  if  named. 

It  is  not  material  to  inquire,  particularly^ 
whether  the  result  would  be  different  accord- 
ing as  we  regard  the  words  in  the  light  of  a 
condition  strictly  or  as  a  covenant;  a  clause  of 
re-entry  being  expressly  annexed  to  the  breach.. 
The  former  is  undoubtedly  inherent,  and  qual- 
ifies the  nature  of  the  estate  in  the  hands  of 
the  assignee  as  effectually  as  the  latter.  Shep. 
Touch.,  119,  120.  This  author,  after  describ- 
ing very  fully  these  estates,  and  the  nature  of 
conditions  that  may  be  annexed  to  them,  ob- 
serves: "If  he  that  hath  the  estate  grant  or 
charge  it,  it  will  be  subject  to  the  condition 
still,  for  the  condition  doth  always  attend  and 
wait  upon  the  estate  or  thing  whereunto  it  is 
annexed;  so  that  although  the  same  do  pass 
through  the  hands  of  a  hundred  men,  yet  it  is 
subject  to  the  condition  still;  and  albeit,  some 
of  them  be  persons  privileged  in  divers  cases, 
as  the  King,  infants,  and  women  covert,  yet 
they  also  are  bound  by  the  condition."  Sec, 
also,  Co.  Litt,,  2466;  Bac.  Abr.,  tit.  Condition, 
let.  F;  4  Kent,  Com.,  126. 

^Besides,  it  is  quite  clear  that  the  [*51O 
clause  should  be  considered  a  covenant  in  ex- 
press terms,  as  well  as  a  condition.  If  one 
make  a  lease  for  years  by  indenture,  provided 
always,  and  it  is  covenanted  and  agreed  be- 
tween the  parties  that  the  lessee  shall  not  alien, 
this  is  both  a  condition  and  covenant.  Bac. 
Abr.,  tit.  Condition,  let.  G;  Co.  Litt.,  203  b; 
Shep.  Touch.,  122;  9  Moore,  46;  8  Barn.  &  C., 
808,  Bayley,  J.  We  need  only  refer  to  the 
clause  in  question,  to  be  satisfied  that  it  falls 
directly  within  the  principle  of  these  author- 
ities. 

Then  is  it  a  covenant  or  condition  that  at- 
taches to  the  estate,  and  binds  the  assignee, 
though  not  named?  A  distinction  was  taken 
in  Spence's  case,  3  Rep.,  16,  on  this  point,  and 
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which  has  been  followed  In  all  the  subsequent 
cases:  and  that  is,  when  the  covenant  extends 
to  a  thing  in  esse,  parcel  of  the  demise,  the 
thing  to  be  done  by  force  of  the  covenant  is 
quoad  modo  annexed,  and  appurtenant  to  the 
thing  demised,  and  shall  go  with  the  land  and 
bind  the  assignee,  although  he  be  not  named 
in  express  words;  but  when  the  covenant  ex- 
tends to  a  thing  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  an- 
nexed to  the  thing  which  hath  no  being.  (Va- 
rious illustrations  are  there  given  not  impor- 
tant to  notice.)  See,  also,  9  Barn.  &  C., 
505;  2  Chit.,  482.  Accordingly,  upon  this  dis- 
tinction, a  covenant  for  quiet  enjoyment,  for 
further  assurance,  for  renewal,  to  repair,  pay 
rent,  to  discharge  the  lessor  of  charges  ordi- 
nary and  extraordinary,  to  cultivate  the  lands 
in  a  particular  manner,  to  reside  upon  the 
premises,  to  supply  them  with  good  water,  not 
to  carry  on  particular  trades,  etc.,  have  all  been 
held  to  bind  the  assignee,  though  he  be  not 
named.  Com.  L.  &  T.,  257,  and  cases  cited; 
Platt,  Cov.,  466;  and  cases  cited.  Covenants 
also  relating  to  the  cultivation  of  the  land,  such 
as  liming  and  dunging  it  during  the  term,  10 
Mod.,  158,  or  to  spend  all  the  muck  thereon,  3 
Wils.,  32,  or  to  leave  15  acres  every  year  for 
pasture absque cultura,  Cro.  Jac.,  125,  fall  with- 
in this  class. 

The  nature  of  the  covenants  that  attach  to 
and  pass  with  the  estate  was  very  fully  exam- 
511*]  ined,  and  all  the  authorities  *ref erred 
to  by  Cowen,  J.,  in  Norman  v.  Wells,  17  Wend., 
136.  A  covenant  there  that  indirectly  affected 
the  use  and  enjoyment  of  the  demised  premises 
was  held  to  be  so  inherent  in  the  estate,  and 
connected  with  it,  as  not  to  come  within  the 
objection  of  being  collateral  or  personal.  The 
word  "assigns"  was  contained  in  the  covenant 
and  somewhat  favored  the  view  taken .  Spence's 
case,  3  Rep.,  17.  But  the  case  under  consid- 
eration comes  directly  within  the  distinction 
taken  in  Spence's  case;  the  covenant  concerns 
a  part  of  the  premises  demised,  and  its  observ- 
ance is  highly  beneficial  to  the  estate.  5  Barn. 
&  Aid.,  1,  Best,  J. 

I  am,  therefore,  of  opinion  a  new  trial  should 
be  granted. 

New  trial  granted. 

Cited  in— 6  N,  Y.,  297 ;  30  N.  Y.,  460  ;  20  Barb.,  274 ; 
21  Barb.,  649 ;  27  How.  Pr.,  449 ;  8  Daly,  202. 


STANDISH  v.  CHANDLER. 

A  bill  of  particulars  describing  a  joint  and  several 
note  made  by  the  plaintiff  and  another  person,  aa  a 
note  made  by  the  plaintiff,  is  sufficient  to  entitle  the 
defendant  to  give  the  note  in  evidence  under  a  no- 
tice of  set-off. 

rPHIS  was  an  action  of  assump»it,  tried  at  the 
JL  Washington  Circuit  in  June,  1838,  before 
the  Hon.  John  Willard,  one  of  the  Circuit 
Judges. 

After  the  plaintiff,  George  Chandler,  had 
proved  his  demand,  the  defendant,  under  a 
proper  notice  of  set  off,  offered  in  evidence  a 
promissory  note  in  the  following  words:  "Six 
months  from  date  we  jointly  and  severally 
promise  to  pay  Lucretia  Harris  or  bearer  one 
hundred  and  sixty  seven  dollars  and  sixty-five 
cents,  value  received,  with  interest.  South 
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Hartford,  17th  April,  1835.  Samuel  Standisb, 
Jr.  Charles  Chandler."  The  plaintiff  objected 
to  receiving  the  note  in  evidence,  on  the  ground 
that  it  was  not  described  in  the  bill  of  particu- 
lars which  the  defendant  had  furnished  of  his 
demand.  The  part  of  the  bill  which  relates  to 
the  note,  is  in  the  following  words-  "Onenote 
for  $167.65,  dated  South  Hartford,  April  17, 
1835,  payable  to  Lucretia  Harris  or  bearer  in 
six  months  from  date  with  interest,  signed 
Samuel  Standish,  *Jr."  The  judge  de-  [*512 
cided  that  the  note  was  inadmissible  under  the 
bill  of  particulars,  and  directed  the  jury  to  find 
a  verdict  for  the  amount  of  the  plaintiff's  de- 
mand. Verdict  accordingly.  The  defendant 
now  moves  for  a  new  trial. 

Mr.  B.  F.  Agan,  for  defendant. 

Mr.  J.  H.  Boyd,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  George 
Chandler  had  been  plaintiff,  and  was  suing  on 
the  note  which  he  offered  to  set  off,  it  would 
have  been  sufficient,  in  declaring,  to  allege 
that  Standish  made  his  promissory  note  and 
thereby  promised,  etc.,  without  taking  any  no- 
tice of  the  fact  that  there  was  another  maker 
and  that  the  promise  was  joint  and  several. 
The  legal  effect  of  the  contract  was,  a  several 
promise  by  each  maker,  as  well  as  a  joint 
promise  by  both.  The  note  was  set  out  accord- 
ing to  its  legal  effect  in  the  defendant's  bill  of 
particulars,  and  I  am  unable  to  discover  any 
variance  whatever.  It  was  described  with 
great  particularity.  The  place  where  made, 
date,  amount,  name  of  payee,  negotiability, 
time  of  payment,  etc.,  were  all  set  forth  with 
entire  accuracy.  If  the  plaintiff  thought  it 
insufficient,  he  should  have  applied  for  a  more 
particular  account  of  the  set-off,  or  a  literal 
copy  of  the  note  which  the  defendant  proposed 
to  give  in  evidence. 

I  cannot  suppose  that  there  was  any  design 
to  mislead  the  plaintiff,  or  that  he  was  sur- 
prised by  the  offer  to  give  the  note  in  evidence. 
There  was  no  suggestion  that  he  alone  had 
ever  given  a  note  answering  to  the  description 
in  the  bill  of  particulars,  and  it  is  too  much  to 
presume  such  a  fact  for  the  purpose  of  defeat- 
ing a  set  off  which  is  apparently  legal. 

New  trial  granted. 


*CUTTER  ET  AL. 

V. 

DOUGHTY  ETAL. 
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Wills  —  Construction — Survivorship  —  Children 
of  Step- Daughter,  not  Entitled  to  Portion  of 
Share  of  Daughter — Devise  to  Survivor  of  An- 
other, after  His  Death  without  Lawful  Issue — 
Validity  of. 

Where  a  testator,  after  devising  separate  portions 
of  an  estate  to  the  children  of  four  daughters  and 
one  son,  and  to  the  children  of  a  step-daughter, 
concluded  as  follows,  "It  is  further  my  will  that  in 
case  of  the  death  of  any  of  my  children,  or  my  said 
step-daughter,  without  lawful  issue,  that  then  the 
share  or  portion  of  my  estate  which  by  this  my  will 
would  have  gone  to  such  issue,  be  divided  equally 
among  the  survivors  of  my  children  or  grandchil- 


NOTE.—  Wins—  Construction  of  the  word  "children" 
—Executory  devises.  See  Jackson  v.  Thompson,  6 
Cow.,  178,  note. 
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dren,  in  the  same  proportion  as  herein  before  men- 
tioned," it  was  hold,  that  though  in  the  devise  of 
the  property,  the  testator  denominated  the  children 
of  his  step-daughter,  his  grandchildren;  his  naming 
them  so  in  the  clause  devising  the  property,  did  not 
.•until-  them  to  claim  under  the  last  clause  of  the 
will,  a  portion  of  the  share  of  one  of  the  daughters 
of  the  testator  on  her  dying  without  issue. 

A  devise  to  a  survivor  or  survivors  of  another 
after  his  death  without  lawful  issue.  Is  not  void  as 
a  limitation  upon  an  indefinite  failure  of  issue;  the 
word  "survivor,"  or  any  equivalent  word,  qualifies 
the  technical  or  primary  meaning  of  the  words 
"dying  without  issue,"  and  the  devise  must  be  read 
"dying  without  issue  living  at  the  time  of  bis 
death,  although  the  limitation  over  be  to  the 
grandchildren  of  the  testator. 

Citations—  11  Wend.,  280,  292  ;  2  Nol.  P.  L.,  231.  232  ; 
Amb..  555,  608,  681  ;  2  Eden,  194  ;  4  Ves.,  437.  698  ;  2 
Vern.,  106  ;  10  Ves.,  195,  201  :  Wig.  Extr.  Ev.,  16,  17, 
30  ;  3  Anst.,  684  ;  1  Freem.,  292.  477  ;  1  Edw.  Ch.,  41  ; 
1  Jac..  207. 


was  an  action  of  ejectment  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1838,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiffs,  as  the  children  (and  the  hus- 
bands of  some  of  the  children)  of  Margaret 
Grenzebach,  claimed  to  recover  one  fifth  of  the 
premises  in  question,  devised  by  the  last  will 
and  testament  of  Casper  Samler,  to  the  chil- 
dren of  his  daughter,  Barbara,  if  she  should 
have  any.  The  jury  found  a  special  verdict 
as  follows: 

"That  Samler,  by  his  will  dated  in  1809,  de- 
vised to  Susannah,  his  wife,  his  farm  in  the 
City  of  New  York,  with  the  stock,  farming 
tools,  utensils,  and  other  personal  property,  for 
life;"  and  then  proceeded  as  follows:  "and 
after  her  death  I  give  to  my  grandchildren,  and 
to  their  heirs  forever,  my  said  farm  as  follows, 
to  wit:  to  the  children  of  my  step-daughter 
Margaret,  the  wife  of  John  N.  Grenzebach, 
lot  No.  1,  of  my  said  farm;  to  the  children  of 
my  daughter,  Susannah,  lot  No.  3;  to  the  chil- 
514*]  dren  of  my  daughter,  Elizabeth,  *lot 
No.  2;  to  the  children  of  my  son  John  10  acres 
of  lot  No.  4;  to  the  children  of  my  daughter, 
Barbara,  if  she  should  have  any,  5  acres,  3 
roods  and  32  perches  of  lot  No.  4;  [directing 
how  the  shares  devised  to  the  children  of  John 
and  Barbara  should  be  ascertained;]  to  the 
children  of  my  daughter,  Mary,  in  case  she 
should  have  any,  lot  No.  5." 

The  will  then  provided  that  the  remainder 
of  said  farm  should  be  sold  by  the  executors, 
with  all  the  rest  of  the  testator's  real  estate.and 
the  avails  considered  as  personal  estate,  and  be 
divided  like  the  rest  of  his  personal  estate  as 
afterwards  directed.  It  then  proceeds  thus: 
"It  is  further  my  will  that  my  step  daughter, 
Margaret,  and  her  said  husband,  have  the  use 
and  income  of  said  lot  No.  1,  during  their 
lives,  and  the  survivor  of  them,"  etc.  The 
same  provision  was  made  in  favor  of  Susannah 
and  her  husband,  as  to  lot  No.  3.  Then,  after 
providing  certain  trusts,  securing  to  the  other 
children  life  incomes  from  the  respective  shares 
of  real  estate  devised  to  their  children,  etc.,  he 
bequeathed  to  his  said  son,  John,  the  farming 
utensils,  and  that  his  said  daughters  and  step- 
daughter should  have  the  furniture,  etc.  Then, 
after  some  small  pecuniary  legacies,  he  be- 
queathed as  follows:  "The  remainder  of  my 
personal  estate  to  be  divided  into  six  equal 
shares,  which  I  give  as  follows:  to  my  step 
daughter,  Margaret,  one  share;  to  my  daugh- 
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ter,  Susannah,  one  share;  to  the  children  of 
my  daughter,  Elizabeth,  one  share;  to  the  chil- 
dren of  my  daughter,  Mary,  one  share;  to  the 
children  of  my  daughter,  Barbara,  one  share; 
and  to  the  children  of  my  son,  John,  one 
share."  Then,  after  some  directions  as  to  in- 
vestments, so  as  to  allow  to  each  of  the  chil- 
dren, Elizabeth,  Mary,  Barbara  and  John,  the 
income  of  their  children's  shares  for  life,  and 
providing  for  John's  wife,  in  case  of  his  de- 
cease, the  will  proceeds  thus:  "And  it  is  fur- 
ther my  will,  that,  in  case  of  the  death  of  any 
of  my  said  children,  or  my  said  step-daughter, 
without  lawful  issue,  that  then  the  share  or 
portion  of  my  estate,  which,  by  this  my  will, 
would  have  gone  to  such  issue,  be  divided 
equally  among  the  survivors  of  my  children  or 
grandchildren, in  the  same  proportion  as  herein 
before  mentioned." 

*The  testator  died  in  1810.  his  wife,  [*5  1  T> 
step  daughter  and  all  the  children  named  in 
the  will  survived  him.  Barbara  died  in  1816. 
without  issue;  and  the  testator's  widow  in 
1820.  Margaret,  the  step-daughter,  died  in 
1826.  But  whether  or  not,  etc. 

Messrs.  S.  P.  Staples  and  J.  W.  Ge- 
rard, for  the  plaintiffs,  contended:  1.  That 
the  testator,  under  the  last  clause  of  his  will, 
gave  the  right  of  survivorship  equally  to  his 
step  daughter,  Margaret,  as  to  the  children  of 
his  own  blood,  in  case  of  the  death  of  Marga 
ret  or  any  of  his  own  children  without  leaving 
lawful  issue:  in  which  case  the  plaintiffs 
claimed  not  as  direct  devisees,  but  as  the  heirs 
of  their  mother;  or  2.  That  the  plaintiffs  took 
to  themselves  directly  as  grandchildren  of  the 
testator  (so  designated  in  the  will),  and  not  as 
heirs  of  their  mother.  In  support  of  the  sec- 
ond proposition,  they  urged  that  by  the  second 
clause  of  the  will  it  is  manifest  that  the  testa- 
tor called  the  children  of  Margaret  his  grand- 
children, the  same  as  he  called  the  children  of 
the  son  and  daughters  of  his  own  blood  his 
grandchildren.  The  words  of  the  will  are:  "I 
give  to  my  grandchildren  and  to  their  heirs  for- 
ever, my  said  farm,  as  follows,  to  wit:  to  the 
children  of  my  step  daughter,  Margaret,  the 
wife  of  J.  N.  Grenzebach,  lot  No.  1,  of  my 
said  farm;  to  the  children  of  my  daughter,  Su- 
sannah, etc.;  and  having  clearly  done  so  in  the 
second  clause,  the  term  "grandchildren"  in 
the  last  clause.giving  the  right  of  survivorship, 
must  be  held  to  apply  as  well  to  the  children 
of  his  step-daughter,  Margaret,  as  to  the  chil- 
dren of  Susannah. or  any  other  of  the  children 
of  his  own  blood.  The  plaintiffs  do  not  claim 
in  right  of  representation  through  their  moth- 
er, but  in  their  own  right.  Their  mother  had 
no  right  of  survivorship,  because  a  fee  had  not 
been  given  to  her  in  any  portion  of  the  estate; 
it  was  given  to  her  children,  the  plaintiffs  in 
this  cause.  Nor  had  Susannah  or  the  other 
children  of  the  testator  a  right  of  survivorship; 
it  was  given  not  to  the  children,  but  to  the 
grandchildren  of  the  testator,  amongst  whom 
the  plaintiffs  are  classed  by  the  testator.  In 
support  of  the  proposition  that  the  children  of 
Margaret  must  be  considered  as  within  the 
term  "grandchildren,"  *in  the  last  [*51O 
clause  of  the  will,  the  counsel  cited  Ram, 
Wills,  43,  45,  61,  and  2  Munf.,  334;  and  from 
the  case  in  Munford,  quoted  the  following  pas- 
sage: "Where  in  the  course  of  a  will  the  tes- 
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tator  has  explained  his  own  meaning  in  the 
use  of  certain  words,  the  court  shall  take  that 
as  their  guide  without  regard  to  etymological 
or  abstract  meaning  of  terms,  or  to  different 
meanings  put  on  them  in  adjudged  cases." 

Messrs.  R.  L.  Schieffelin  and  C.  O'Con 
or,  for  the  defendants,  insisted,  first,  that  the 
limitation  over  in  the  will  to  the  "survivors  of 
his  children  or  grandchildren,"  in  case  of  the 
death  of  any  of  the  children  or  step-daughter 
of  the  testator  without  lawful  issue,  is  void, 
because  too  remote,  being  a  limitation  of  a  re- 
mainder after  an  indefinite  failure  of  issue. 
That  the  words  "in  case  of  death  without  law- 
ful issue,"  in  limitations  of  remainders,  mean 
an  indefinite  failure  of  the  issue  of  the  first 
taker,  except  where  the  indefiniteness  of  the 
phrase  is  limited  by  some  other  words  indi- 
cating an  intention  to  restrict  the  contingency 
to  the  period  of  the  death  of  the  first  taker,  is 
fully  settled  in  11  Wend.,  259,  291.  The  word 
"survivors"  does  not  bring  this  case  within  the 
exception  and  prevent  the  application  of  the 
rule;  it  has  such  effect  only  where  the  will  in- 
dicates as  the  survivors,  certain  persons  in  be- 
ing at  the  making  of  the  will.  Id.,  292,298. 
The  term"grandchildren,"  as  used  in  this  will, 
is  synonymous  with  descendants,  Hussey  v. 
Dillon,  Amb.,  603;  and  there  are  no  other 
words  in  the  clause  of  the  will  relating  to  the 
limitation  over  which  restrict  the  indefinite- 
ness  of  the  limitation.  A  limitation  over  to 
descendants  cannot  surely  be  held  good. 

Who  are  the  persons  described  in  the  will  by 
the  terms  "children"  and  "grandchildren?" 
It  is  admitted  that  in  answering  this  question 
the  intent  of  the  testator  must  govern;  but  that 
intent  can  be  sought  for  only  in  the  will.  "The 
general  rule  which  is  laid  down  in  the  books," 
saidLd.  Kenyon,  in  Haysv.  Coventry,  3  T.R. , 
85,  "and  on  which  courts  can  with  any  safety 
proceed  in  the  decision  of  questions  of  this 
kind,  is  to  collect  the  testator's  intentions  from 
517*]  *the  words  he  has  used  in  his  will, 
and  not  from  conjecture."  "Guesses  may  be 
formed,"  said  Ld.  Mansfield,  "but  that  is  not 
enough.  Perhaps  voluit  sed  non  dixit;  but  we 
cannot  make  a  will  for  the  testator."  See, also, 
Ram,  Wills,  31,  for  a  multitude  of  cases  de- 
nouncing all  loose  conjectural  interpretation. 
The  term  "children"  does  not  embrace  Marga- 
ret Grenzebach,  nor  does  that  of  "grandchil- 
dren" embrace  her  issue.  The  last  clause  in  the 
will  contemplates  no  benefit  to  any  particular 
person,  for  it  is  a  provision  against  a  contin- 
gency not  desired  by  the  testator.  It  is  there- 
fore a  mere  law  of  succession.  In  such  a  case 
it  is  peculiarly  proper  that  the  words  should 
take  effect  according  to  their  legitimate  import; 
because  a  special  intent  to  benefit  any  particu- 
lar person  cannot  be  inferred.  Nothing  is 
clearer  in  the  law  than  that  under  an  ultimate 
limitation  upon  a  contingency  to  a  class  of  per- 
sons by  a  clear  and  certain  designation,  none 
but  the  persons  in  being  at  the  time  when  the 
contingency  occurs  and  then  answering  to  the 
description,  can  take.  6  Ves.,  Jr.,  48;  1  Bro.C. 
C.,  539;  1  Paige,  633;  5  Ves.,  530;  1  Ves.  &  B., 
462.  Whenever  there  is  a  conflict,  and  one  set 
of  persons  are  entitled  under  the  words  of  a 
will  in  their  primary  and  natural  signification, 
and  another  would  be  entitled  under  a  sec- 
ondary and  improper  signification,  the  form- 
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er  must  prevail.  Ward,  Legacies,  116;  10 
Ves.,  195;  2  Vern.,  106;  3  Ves.,  232;  2  Yeates, 
199;  5  Harr.  &  J.,  135.  Besides,  there  is 
nothing  in  the  will  showing  that  the  word 
"grandchildren"  in  the  last  clause  was  used 
in  a  secondary  sense,  as  applicable  to  the  chil- 
dren of  Margaret.  Clear  and  direct  expressions 
are  not  to  be  controlled  by  remote  inferences. 
The  effect  of  a  positive  bequest  is  not  to  be  de- 
stroyed by  argument  and  deductions  from  oth- 
er portions  of  the  will;  on  the  contrary,  every 
word  must  be  taken  in  its  natural  and  ordinary 
sense,  unless  controlled  by  the  context.  Amb. , 
603;  2  Brock.,  90;  7  Ves.,  368;  8  Id.,  42;  2  Jac. 
&  W.,  65;  4  Russ.,  384;  Jacob,  207;  7  La., 230. 
In  reply  it  was  said  on  the  part  of  the  plaint- 
iffs, that  the  *case  cited  by  the  opposite  [*5 1 8 
side  from  11  Wend.,  259,  291,  fully  showed 
that  the  limitation  over  was  a  good  and  valid 
limitation.  In  addition  however  to  that  case 
were  cited  the  following:  10  Johns.,  16;  1  Id., 
440;  2  Cow.,  335. 

By  the  Court,  Cowen,  J.  It  is  too  late  to 
contend  that  a  devise  to  the  survivor  or  sur- 
vivors of  another,  after  his  death  without  law- 
ful issue,  or  any  other  clause  of  equivalent 
import,  is  void  as  being  a  limitation  upon  an 
indefinite  failure  of  issue.  The  word  "sur 
vivor,"  or  the  like,  qualifies  the  technical  or 
primary  meaning  of  the  words  "dying  with 
out  issue,"  being  considered  the  same  as  if  the 
testator  had  added,  "living  at  the  time  of  his 
death."  Paterson  v.  Ellis,  11  Wend.,  280,  292, 
et  seq.  and  cases  cited  by  Savage.  Oh.  J. 

The  question  to  be  decided  arises  on  the  last 
clause  in  the  will;  and  the  objection  started 
upon  the  remoteness  of  the  event  on  which  the 
limitation  of  Barbara's  share  was  to  pass  to  the 
survivors,  being  out  of  the  way,  the  only  re- 
maining one  is,  whether  the  words  used  to  des- 
ignate the  persons  who  were  to  take  by  sur- 
vivorship, comprehend  either  Margaret,  the 
deceased  mother  of  the  plaintiffs, or  the  plaint- 
iffs themselves.  If  the  former,  then  the  share 
in  question  vested  in  her  on  the  death  of  Bar- 
bara without  issue,  and  came  to  the  plaintiffs 
by  descent.  If  the  latter,  then  they  take  by 
direct  devise. 

The  testator  devised  to  his  grandchildren  in 
fee,  his  farm,  viz.:  So  much  to  the  children  of 
his  step  daughter,  Margaret,  so  much  to  the 
children  of  his  daughter,  Susannah,  and  so 
much  to  the  children  of  his  other  daughters 
respectively,  and  of  his  son.  All  the  interest 
he  gave  to  any  of  his  children  in  the  real  prop- 
erty, was  life  estates  to  Margaret  and  her  hus- 
band in  her  children's  share,  and  the  same  to 
Susannah  and  her  husband  in  the  share  of 
their  children;  with  a  provision  in  trust,  secur- 
ing the  income  to  the  other  children  for  their 
lives,  in  the  shares  which  were  devised  to  their 
children  respectively.  The  residuary  shares 
of  the  personal  estate,  excepts  the  bequests 
made  directly  to  Margaret  and  Susannah,  were 
disposed  of  very  nearly  in  the  *same  [*51D 
form  as  the  shares  of  the  real  estate.  And  the 
final  clause  of  the  will,  so  far  as  it  may  be  con- 
strued to  reach  both  kinds  of  estate,  carries 
them  over  on  the  same  event,  to  the  same  ob- 
jects. On  the  death  of  any  of  the  testator's 
children  or  his  step  daughter,  without  issue, 
then  the  share  or  portion  which  otherwise 

453 


519 


SUPREME  COURT,  STATE  OF  NHW  YORK. 


1840 


would  have  gone  to  the  issue,  was  to  be  equally 
divided  among  the  survivors  of  his  children 
or  grandchildren.  The  event  happened  on  the 
death  of  Barbara.  Did  any  interest  in  that 
share  of  the  farm  intended  for  her  children 
puss,  either  to  Margaret  or  her  children?  She 
was  the  testator's  step  daughter;  neither  she 
nor  her  children  were  of  his  blood;  and  it  is  not 
contended  that  either  come  within  the  primary 
meaning  of  the  words  under  which  they  claim. 
Nor  is  Margaret  called  the  testator's  child  in 
any  part  of  the  will  ;  but  always  his  step- 
daughter, whenever  she  is  named,  being  some 
live  or  six  times  in  different  parts  of  the  instru- 
ment. It  is  said  that  she  is  provided  for  as  a 
child;  but  the  same  thing  might  be  said  of  any 
one  for  whom  the  testator  had  made  a  similar 
provision,  a  sister  or  a  niece,  or  an  adopted 
child.  There  is  more  plausibility  in  saying 
that  she  was  considered  by  the  testator  as  one 
of  his  children,  from  the  circumstance  that, 
in  the  devise  which  distributes  the  farm,  her 
children  are  grouped  with  those  of  Susannah, 
John,  etc.,  under  the  common  title  of  grand- 
children. But  in  that  very  clause,  she  is  styled, 
as  elsewhere,  the  step-daughter;  and  it  would 
seem  to  me  a  most  violent  departure  from  the 
language  of  the  law,  of  the  will,  and  of  com- 
mon parlance,  were  we  to  allow  so  slight  an  im- 
plication to  prevail.  Suppose  that,  for  the  pur- 
pose of  being  explicit,  he  had  classed  the 
children  of  a  cousin  in  the  same  way,  for 
the  same  purpose:  '  'I  give  to  my  grandchildren 
in  fee,  viz.:  the  children  of  my  cousin,  Mar- 
garet ;"  and  then  going  on  with  his  real  grand- 
children, having  before  alluded  to  and  pro- 
vided for  her  as  his  cousin  in  four  or  five 
different  parts  of  his  will  ;  would  anyone, 
therefore,  think  of  including  her  as  one  of  the 
objects  in  a  subsequent  devise  to  his  children? 

Beside,  admitting  Margaret  to  rank  as  one 
of  the  children,  it  can  hardly  be  maintained 
52O*]  that  she  would  have  taken  *a  fee.  The 
original  devise  of  the  fee  in  the  farm  shares 
was  to  the  grandchildren,  the  parents  taking 
no  more  than  life  estates  respectively,  either 
legal  or  equitable  ;  and  the  will  would  totally 
depart  from  the  scheme  with  which  it  set  out, 
unless  the  contingent  clause  meant  that  the 
parents  should  still  be  confined  to  the  same 
limited  interests — grandchildren  taking  the  fee 
by  direct  devise. 

In  either  view,  the  claim  of  the  plaintiffs, 
as  heirs  of  Margaret,  cannot  be  -sustained. 

We  next  come  to  the  question,  whether  her 
children  are,  in  this  particular  case,  to  be  con- 
sidered as  the  testator's  grandchildren.  I  say 
in  this  particular  case;  for  the  counsel  have  no 
difficulty  in  agreeing  that  the  law,  when  left 
to  its  own  operation,  denies  that  they  could 
take  as  being  included  in  the  class  of  grand- 
children, any  more  than  Margaret,  by  a  devise 
to  the  children.  The  counsel  also  agree  that 
the  testator  may  make  his  own  glossary  in  the 
will  itself ;  and  that  if  he  is  to  be  understood 
in  any  part  of  it  as  declaring  that,  for  all  the 
purposes  of  his  will,  the  children  of  his  step 
daughter  were  to  be  considered  as  his  grand- 
children, that  overcomes  the  law.  This  brings 
the  question  down  to  one  of  mere  construction 
on  the  main  devising  clause.  The  glossary  is 
to  be  found  there  if  anywhere.  In  this  he  says: 
"I  give  to  my  grandchildren  my  farm,  as  fol- 
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lows,  to  wit:  to  the  children  of  my  step-daugh- 
ter, Margaret,  lot  No.  1 ;  to  the  children  of  my 
daughter,  Susannah,  lot  No.  8,"  etc.,  apportion- 
ing his  farm.  He  would  not  have  been  under- 
stood in  this  devise,  which  was  quite  special, 
either  as  to  persons  or  parcels,  had  he  stopped 
with  the  words  "  grandchildren  "  and  "  farm." 
He,  therefore,  adds,  to  wit:  that  is,  meaning 
Margaret's  children  to  come  in  for  so  much  01 
the  farm,  and  Susannah's  for  so  much,  etc. 
And  there  can  be  no  doubt,  that  for  the  pur- 
poses of  this  particular  devise,  he  is  to  be  un- 
derstood as  calling  Margaret's  children  his 
grandchildren.  But  was  this  merely  for  the 
sake  of  explicitness  in  this  clause,  or  did  he 
mean  to  define  the  term  "grandchildren"  for 
the  purposes  of  the  last  clause.  That  he  meant 
it  for  the  sake  of  being  clear  in  the  first  clause, 
we  know.  He  then  goes  on  as  I  have  men- 
tioned, Contradistinguishing  Margaret  [*52 1 
as  his  step-daughter,  not  once  again  recurring 
to  her  children  as  his  grandchildren,  and  omit- 
ting the  former  explanation  in  the  only  clause 
where  the  word  again  occurs,  although  in  that 
very  clause  we  find  him  still  harping  on  Mar- 
garet as  his  step-daughter.  I  admit  he  may 
have  intended  here  to  use  the  word  in  the 
same  sense  as  before;  but  that  is  not  enough  to 
warrant  us  in  departing  from  the  primary 
meaning.  We  can  but  guess  that  he  intended 
his  former  explanation  to  apply  beyond  the 
particular  place  where  it  was  used,  "to  wit:" 
here  I  mean  her  children.  Persons  answering 
to  the  primary  meaning  both  of  children  ana 
grandchildren  were  in  esse.  The  words  can  be 
perfectly  satisfied  in  their  legal  and  natural 
sense,  while  we  accord  due  scope  to  the  rule 
which  allows  an  artificial  sense,  though  we 
confine  it  to  the  clause  where  that  was  obvi- 
ously intended.  No  question  is  made  that  the 
words  "children"  and  "grandchildren"  cannot 
of  themselves  mean  such  by  marriage,  but  only 
by  blood — as  the  word  "father,"  when  used  in 
a  statute,  means  a  father  by  blood,  not  a  step- 
father. 2  Nolan,  Poor  Laws,  231,  232.  and 
cases  cited.  This  was  settled  as  to  children  and 
grandchildren  so  long  ago  as  Huasey  v.  Dillon, 
Arab. .'.603;  2  Eden,  194,  8.  C.  nom.  Hussey  \. 
Berkeley,  decided  by  Ld.  Northington.  The 
same  case  holds  that  "children"  mean  those  in 
the  degree  of  relationship  in  the  first  descent, 
while  the  word  "grandchildren"  takes  in  those 
of  the  second  descent,  and  even  the  third,  viz.: 
great  grandchildren;  for  these  are  still  grand- 
children, though  of  a  more  remote  degree. 
This,  says  the  Lord  Chancellor,  accords  with 
common  parlance,  which  is  the  true  way  of  in- 
terpreting words  in  a  will.  A  residue  was  there 
bequeathed  to  grandchildren,  after  various  be- 
quests in  the  will  and  codicils  had  been  made, 
both  to  grandchildren  and  great  grandchild- 
ren, and  one  of  the  latter.  Miss  Hussey,  had 
been  mentioned  as  a  grandchild.  This  is  the 
strongest  application  1  have  seen  of  the  rule 
now  set  up  by  the  plaintiffs.  The  word  was 
nearly  if  not  quite  sufficient,  to  take  in  great 
grandchildren;  but  if  there  were  any  doubt  of 
this,  yet  Miss  Hussey,  one  of  the  latter,  being 
mentioned  as  a  grandchild  in  the  context,  the 
Lord  *Chancellor  said  it  was  decisive.  [*522 
It  does  not  follow  from  this,  nor  any  other 
case,  that  because  persons  happen  in  one  part 
of  a  will  to  be  indicated  by  an  improper  word 
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as  explained  in  that  part,  therefore  the  use  of 
the  same  word  in  another  part  must  necessa- 
rily or  plainly  mean  the  same  persons.  I  have 
looked  into  several  cases  which  let  in  the  words 
in  their  artificial  latitude,  and  I  find  that  most 
of  them  *begin  and  end  with  the  particular 
clause  where  the  word  is  used.  Such  are  sev- 
eral cases  where  the  word  "children"  was  held 
to  comprehend  "grandchildren,"  Boyle  v.  Ham- 
ilton, 4  Ves.,  437;  and  even  great  graudchil- 
dren,  Withy  v.  Thurlislon,  Amb.,  555.  In  these 
it  was  obvious,  from  the  explanations  given  in 
the  clause,  that  all  the  issue  of  the  legatees 
were  intended  to  be  provided  for  under  the 
word  "children;"  and  so  the  court  went  down 
to  the  remotest  of  the  living  descendants.  An 
other  case.  Gale  v.  Bennett.  Arab.,  681,  was 
nearly  of  the  same  character;  but,  beside  the 
meaning  apparent  on  the  face  of  the  will,  the 
devise  was  to  the  children  of  one  who  had 
none,  but  only  grandchildren.  So  there  was  a 
necessity  to  look  out  of  the  will  and  extend  the 
word  in  order  to  prevent  its  failing  of  all  ef- 
fect. And  by  several  cases  it  is  agreed,  that, 
to  warrant  a  departure  from  the  clear  and  set- 
tled meaning  of  words,  there  must  be  either  a 
•such  strong  necessity,  or  at  least  a  clear  ex- 
planation. A  devise  to  the  children  of  A  shall 
not  let  in  his  grandchildren,  though  A  had 
only  one  child  and  several  grandchildren. 
Crooke  v.  Brookeing,  2  Vern. ,  106.  This  case 
iias  often  been  approved.  Radcliffe  v.  Buckley, 
10  Ves.,  195,  201.  Here  the  Master  of  the  Rolls 
recognizes  what  Ld.  Alvanley  said  in  a  previ- 
ous case,  Reeves  v.  Bryrri#r,  4  Ves.,  698,  viz.: 
that  "children"  may  mean  "grandchildren," 
where  there  can  be  no  other  construction;  but 
not  otherwise.  The  remark  may  be  too  strong 
for  a  case  where  you  are  searching  out  a  sec- 
ondary meaning  on  the  face  of  the  will  ;  but 
there  is  no  case  which  warrants  us  in  taking  up 
such  a  meaning,  where  the  primary  sense  may 
be  literally  satisfied,  and  there  is  nothing  in 
the  will  to  raise  anything  more  than  a  doubt. 
This  doubt  on  the  face  of  the  will  is  very  prop- 
erly ranked  by  Mr.  Wigram  among  explaina- 
523*]  ble  ambiguities.  *\Vig.  Extr.  Ev.,  16, 
17,  80  ;  and  at  the  pages  cited,  he  lays  down 
the  process  by  which  the  mind  is  to  extricate 
itself,  and  arrive  at  certainty.  The  rule  at  pp. 
16,  17,  is  thus:  "Although  the  words  'son, 
•child,  grandchild,'  etc.,  may  be  construed  in  a 
secondary  sense,  where  the  will  would  be  in- 
sensible if  the  primary  meaning  of  the  words 
were  adhered  to,  yet  it  is  only  where  that  is 
the  case,  that  a  departure  from  the  strict  sense 
of  the  words  is  permitted."  Here,  to  the  cases 
I  have  already  cited  from  Vesey.he  adds  Shelly 
•v.  Bryer,  1  Jac..  207,  and  Hart  v.  Durand,% 
Anst.,684.  The  latter  case  is  parallel  in  princi- 
ple with  Crooke  v.  Brookeing.  Slielly  v.  Bryer  is 
more  material  to  the  case  in  hand.  There  the 
testator  gave  the  general  residue  to  his  neph- 
ews and  nieces,  and  afterwards  by  a  codicil  he 
called  Harriett  Shelly  his  niece,  and  recognized 
her  as  entitled  to  the  residue  in  his  will  under 
the  description  of  niece,  although  she  was  in 
fact  his  grand-niece.  Upon  this  it  was  con- 
tended that  the  testator  had  so  explained  the 
residuary  clause  as  to  let  in  grand-nieces;  but 
it  appearing  that  there  were  nieces  in  esse  who 
could  take  under  that  clause,  it  was  answered 
by  Sir  Thomas  Plumer,  M.  R.,  thus:  "It  ap- 
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pears  by  the  cases  that  where  there  are. or  may 
be  at  the  time  when  the  distribution  is  to  take 
place,  persons  answering  the  description,  the 
court  is  not  at  liberty  to  include  any  not  within 
the  terms."  Accordingly,  Mr.  Wigram  adds 
at  p.  30,  before  cited;  "So,  'son'  means  an  im- 
mediate descendant  ;  where,  however,  with 
reference  to  extrinsic  facts,  it  is  impossible 
that  the  word  can  be  used  in  such  its  proper 
sense,  that  construction  of  the  word  is,  of  ab- 
solute necessity,  excluded;  and  the  necessary 
inference,  that  the  testator  used  the  word  in 
some  improper  or  inaccurate  sense,  lets  in  the 
inquiry,  in  what  sense  the  testator  used  it." 
He  refers  to  Steele  v.  Berrier,  1  Freem.,  292, 
477.  There  it  is  said  to  have  been  agreed, 
"that  if  a  man  hath  Robert  a  grandson  and  no 
son,  and  he  deviseth  to  his  son  Robert,  the 
grandson  should  take,  for  he  is  a  son,  though 
it  be  with  an  addition  of  'grand'."  The  case  it- 
self was  this:  a  man  having  both  a  son  and 
grandson  Robert,  devised  to  his  son  of  that 
name  ;  but,  he  dying,  the  testator  republished 
his  will,  and  this  being  equivalent  to  making 
"an  original  will,  a  majority  of  the  [*524 
court  inclined  that  the  grandson  should  take. 
Such  are  some  of  the  cases  illustrating  the 
ground  upon  which  courts  have  departed  from 
The  primary  sense  of  words;  such  the  rules  de- 
ducible  from  them.  If  we  depart  in  the  case  at 
bar,  we  must  do  so  on  mere  conjecture  ;  and 
without  the  least  necessity.  There  are,  and 
were  at  the  time  of  the  will  and  the  testator's 
death,  both  children  and  grandchildren  of  his 
blood;  and  there  was  nothing  in  the  character 
of  the  devise  over,  which  prevented  their  tak- 
ing in  the  manner, proportion  and  extent  of  in- 
terest indicated.  I  know  it  was  contended  in 
argument,  that  the  moral  beauty  and  harmony 
of  the  devise  over  may  be  thus  marred,  there 
being  six  original  takers,  but  only  five  remain- 
der men.  The  case  was  compared  to  a  Grecian 
temple  with  six  columns  in  front  and  only  five 
in  the  rear.  If  it  were  impossible  to  build  such  a 
temple, the  consequence  might  follow.  But  the 
difficulty  being  one  of  mere  taste,  the  answer  is 
de  gustibus  non.  The  moral  appearance  will  be 
very  different.as  the  temple  may  happen  to  be 
viewed  by  the  successful  or  unsuccessful  party. 
Another  figure  was  adopted.  It  was  said  that 
by  including  Margaret's  children  in  the  first 
clause  among  the  testator's  grandchildren,  he 
baptized  them  by  that  name.  This  can  mean 
nothing  less  than  that  he  clearly  intended  they 
should  be  considered  his  grandchildren  to  all 
intents  and  purposes,  not  only  in  that  clause, 
but  in  other  parts  of  his  will.  I  have  already 
shown  that  this  by  no  means  followed,  and  I 
think  the  cases  are  quite  clear  that  unless  it  be 
apparent,  nay,  necessary, in  order  to  give  effect 
to  the  subsequent  clause,  the  secondary  sense 
cannot  be  imported  into  it. 

I  have  not  looked  into  this  case  the  less,  be- 
cause the  Vice- Chancellor  of  the  first  circuit  ad- 
hered to  the  primary  sense  when  appealed  to 
for  a  distribution  of  the  personal  estate  of  Bar- 
bara, which  was  carried  over  by  virtue  of  the 
words  in  question,  surrounded  with  the  same 
circumstances  now  again  insisted  on  as  quali- 
fying them.  Barnes  v.  Greenzebach,!  Edw.  Ch. 
41.  The  result  is,  to  my  mind,  what  I  had  sup- 
posed it  would  be  from  the  known  learning  and 
industry  of  that  judge  ;  a  conviction  that  his 
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525*]  decision  was  *not  only  warranted,  but 
required  by  the  spirit  of  the  adjudged  cases, 
and  the  only  safe  principles  of  construction. 

The  result  is,  that  judgment  vpon  the  special 
verdict  must  be  rendered  in  favor  of  the  defend- 
ant*. 

Approved,  but  not  followed— 3  Barb.  Ch.,  509. 

DistinRiiished— 1  Barb.,  572. 

Rpvi-reed-7  Hill,  305. 

Cited  in— 3  Edw.,  477 :  1  Barb.,  580;  26  Barb.,  117;  32 
Barb.,  333 ;  20  How.  Pr.,  45;  61  How.  Pr..  52;  66  How. 
Pr.,  185;  1  Bradf..  256,  271. 


MCLAUGHLIN 

V. 

THE  WASHINGTON  COUNTY  MUTUAL 
INSURANCE  COMPANY. 

Insurance — Condition  of  Policy  Requiring  Ac- 
count of  Loss,  Liberally  Construed — Interest — 
When  Allowed — Practice. 

The  condition  of  a  policy  of  insurance  requiring 
an  account  of  loss  is  always  liberally  construed  in 
favor  of  the  assured. 

Where  there  is  no  doubt  as  to  the  amount  of  the 
loss,  interest  is  allowed  from  the  time  specified  in 
the  policy :  but  where  the  preliminary  proofs  are 
indefinite  in  this  particular,  interest  is  not  allowed. 

Where  interest  is  improperly  allowed  the  verdict 
will  not  for  that  cause  be  set  aside ;  but  the  plaintiff 
will  be  allowed  to  remit. 


Citations— 7  Cow.,  645;  llJohns., 
2  Hall.  589:  1  Hall.  261. 


9;  1  Johns.,315; 


THIS  was  an  action  on  a  policy  of  insurance, 
tried  at  the  Washington  Circuit  in  June, 
1838,before  the  Hon.  John  Willard,  one  of  the 
Circuit  Judges. 

The  defendants  insured  the  plaintiff  against 
loss  or  damage  by  fire  to  the  amount  of  $1,000 
on  a  frame  store  and  $300  on  goods  contained 
therein  for  the  term  of  six  years  from  Oct.  3, 
1836.  The  store  and  the  goods  were  consumed 
by  fire  Apr.  29,1837.  The  plaintiff  transmitted 
to  the  secretary  of  the  Co.  an  account  of  the 
loss  verified  by  his  oath  in  these  words  :  "  I 
hereby  forward  to  you  an  estimate  of  my  loss 
by  fire,  as  correct  as  I  can  come  at  the  same, 
viz. :  amount  of  merchandise  on  hand  when 
said  fire  occurred  was  $1,497.87.  Amount  of 
goods  saved  $605.29.  which  are  supposed  to  be 
damaged  in  part  $54.67.  Clothing  consumed 
$53.  Amount  of  prodbce  $19.  Thirty  half 
barrels  $4  (total)  $1,639.54.  Deduct  amount  of 
goods  saved  $605.25  (leaves)  $1,034.07,  whole 
amount  of  loss  as  near  as  we  can  estimate  same. 
There -was  no  other  insurance  on  store  nor 
merchandise.  The  store  was  totally  destroyed." 
The  value  of  the  store  was  proved  to  be  $700, 
and  a  clerk  of  the  plaintiff  testified  to  the  value 
of  the  goods  destroyed  and  that  the  books. notes 
and  vouchers  were  pretty  much  destroyed.  The 
52tt*J  counsel  *for  the  defendants  moved  for 
a  nonsuit  on  the  ground  of  the  insufficiency  of 
the  account  of  loss  furnished  by  the  plaintiff 
according  to  the  requirements' of  the  fourth 
condition  annexed  to  the  policy  which  is  in 
these  words:  "IV.  All  persons  insured  by  this 
Company  and  sustaining  lessor  damage  by  fire, 
shall  forthwith  give  notice  thereof  to  the  sec- 
retary, and  within  thirty  days  after  said  loss 
deliver  a  particular  account  of  such  loss  or 
damage  to  the  secretary  verified  on  oath  or  af- 
firmation; and  also  if  required  by  their  books 
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of  account  and  other  proper  vouchers.  They 
shall  also  declare  on  oath  whether  any  and  what 
other  insurance  has  been  made  on  the  same 
property.  If  there  be  any  fraud  or  false  swear- 
ing, the  claimant  shall  forfeit  all  claim  by  vir- 
tue of  his  policy."  The  judge  overruled  the 
motion  for  a  nonsuit.  After  evidence  on  the 
part  of  the  defendants  as  to  the  value  of  the 
goods.the  judge  submitted  the  case  to  the  lury, 
instructing  them  if  they  found  for  the  plaint- 
iff to  allow  him  interest  upon  such  sum  as  they 
should  find  the  amount  of  the  loss  to  be,  afti-r 
four  months  from  the  time  of  the  presentation 
of  the  account  of  loss.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $1,000,  with  the  inter- 
est thereof  after  the  expiration  of  four  months, 
etc.  The  defendants  move  for  a  new  trial. 

Mr.  B.  F.  Agan,  for  the  defendants,  in- 
sisted that  the  plaintiff  should  have  been  non- 
suited for  the  insufficiency  of  the  account  of 
loss.  The  condition  referred  to  in  the  policy 
requiring  that  the  assured  shall  deliver  a  par- 
ticular account  of  his  loss  cannot  be  held  satis- 
fied by  a  general  statement  of  amount  of  goods 
on  hand  without  specifying  kind.quantity  and 
quality.  Besides, the  account  was  unliquidated 
and  interest  should  not  have  been  allowed. 

Mr.  W.  Hay,  for  the  plaintiff,  argued  that 
the  preliminary  proofs  not  having  been  object- 
ed to  when  presented,  could  not  be  objected  to- 
at  the  trial ;  and  if  the  interest  should  be  held 
improperly  allowed  it  may  be  remitted  and  the 
verdict  stand  for  the  $1,000  only. 

*By  the  Court,  Nelson,  Ch.  J.  By  [*527 
the  fourth  condition  of  the  policy,  the  assured 
is  required  forthwith  to  give  notice  of  the  loss, 
and  within  30  days  to  deliver  a  particular  ac- 
count of  the  same  to  the  secretary,  verified  by 
oath;  and  also  if  requested,  the  books  of  ac- 
count and  other  papers,  etc.  This  condition  is 
substantially  like  that  of  the  Ins.  Co.,  passed 
upon  by  this  court  in  7  Cow.,  645, that  required 
"as  particular  an  account  as  the  nature  of  the 
case  would  admit."  The  one  here  requires  no 
more — and  the  account  rendered  in  that  case 
is  not  more  particular  than  that  furnished  here. 
This  clause  has  always  been  construed  with 
great  liberality,  as  the  party  must  necessarily 
often  make  out  the  account  under  embarrass- 
ment arising  from  loss  of  books.bills  of  parcels, 
etc.  The  clause  requires  only  reasonable  in- 
formation to  be  given, so  that  the  company  may 
be  enabled  to  form  some  estimate  of  their  rights 
and  duties,  before  they  are  obliged  to  pay.  11 
Johns.,  260. 

The  defendants  were  bound  by  the  policy  to 
pay  the  loss  within  four  months  after  the  pres- 
entation of  the  preliminary  proofs;  the  learned 
judge  ruled  at  the  circuit  that  the  plaintiff  was 
entitled  to  interest  from  that  time.  It  is  said  in 
an  Anonymous  case,  1  Johns.  ,815, that  the  gen- 
eral rule  is,  that  interest  is  not  recoverable  upon 
unliquidated  damages,  or  for  an  uncertain  de- 
mand ;  but  that  jurors  in  many  cases  have  a 
discretion  to  allow  interest  by  way  of  damages, 
according  to  the  circumstances  of  the  case, and 
that  they  might  exercise  that  discretion  in  an 
action  on  a  policy.to  recover  a  partial  loss.  In- 
terest was  also  allowed  in  Delonguemare  v.  Ins. 
Co.  ;  2  Hall,  589.  There  was  no  dispute  in  the- 
case  but  that  the  loss  exceeded  theamount  cov- 
ered by  the  policy.  In  the  case  of  Bridge  v.  Ins. 
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Co.,  1  Hall,  261,  it  was  refused  on  the  grounc 
that  the  defendants  were  not  able  to  make  up 
the  amount  of  the  loss  (it  being  a  partial  one) 
from  the  proofs  furnished  them  and, therefore 
could  not  ascertain  the  sum  to  be  paid ;  and  that 
where  the  preliminary  proofs  were  so  defect 
ive  as  to  the  amount  of  the  lose,  it  would  be 
inequitable  to  charge  the  defendants  with  in 
terest.  It  appears  to  me  this  is  a  sound  view 
of  the  question.and  should  govern  the  case  be 
528*]  fore  us.  *The  preliminary  proofs  as  to 
the  amount  of  loss,  were  confessedly  loose  and 
indefinite;  and  though  it  has  been  a  total  one 
according  to  the  verdict,!  should  have  thought 
otherwise  upon  the  proof. 

The  plaintiff  has  proposed  to  strike  from  the 
verdict  the  interest,  if  the  court  should  be 
against  him.  Let  it  stand  at  the  $1,000. 

New  trial  denied. 

Cited  in— 12  N.  Y.,  94 ;  43  Barb.,  370,  406 ;  2  T.  &  C., 
632 :  19  Abb.  Pr.,  342 ;  1  Rob.,  519  ;  1  E.  D.  S.,  482 ;  13 
Am.  Rep.,  412  (36  N.  J.  L.,  37). 


SEARS  v.  PATRICK  ET  AL. 

Assignment  of  Choses  in  Action — Eights  of  As- 
signee— Notice — Set-  Off— Statute. 

An  assignee  pf  all  the  choses  in  action  of  another, 
cannot  maintain  an  action  against  a  party  to  recov- 
er the  surplus  of  moneys  received  by  the  latter  on  a 
note  transerred  to  him  by  the  assignor,  as  collater- 
al security  for  the  payment  of  a  debt  due  to  him, 
without  previous  notice  to  the  assignment,  and  a 
demand  of  such  surplus. 

It  seems,  had  there  been  notice  and  demand,  that 
the  defendant  could  not  have  set  off  a  note  given  by 
a  firm  of  which  the  assignor  was  a  partner,  although 
the  notes  and  accounts  of  the  firm  had  been  trans- 
ferred to  him  and  he  had  undertaken  to  pay  the 
debts  of  the  firm.  The  case  would  not  be  within  the 
Statute  of  Set-offs. 

Citations-12  Johns.,  276;  5  Cow.,  376;  10  Johns., 
285 ;  3  B.  &  Aid.,  696 ;  2  R.  S.,  354,  sec.  18. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Saratoga  Circuit  in  June,  1838,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
William  C.  Grassie  and  David  Caldwell  had 
been  partners  under  the  firm  of  W.  C.  Grassie 
&  Co.  The  partnership  was  dissolved  in  Nov., 

1831,  when  Grassie  took  all  the  notes  and  ac- 
counts, and  agreed  to  pay  all  the  debts  of  the 
firm.  The  defendants,  Patrick,  Gardner  &  Co., 
held  Grassie's  note  dated  Mar.   1,  1831,  for 
$226.12,  payable  to  their  order  90  days  after 
date.  Grassie  held  a  note  dated  Nov.  17,  1831, 
for   $317.09,   made  by  Abiram  Fellows  and 
another,  payable  to  the  order  of  W.  C.  Grassie 
&  Co.  six  months  after  date.     Jan.  24,  1832, 
Grassie  delivered  this  note  to  the  defendants, 
who  gave  him  a  receipt  stating  that  they  re- 
ceived it  as  collateral  security  for  the  payment 
of  Grassie's  note  of  Mar.  1,   1831.     Apr.  16, 

1832,  Grassie  assigned  all   his  property  and 
529*]  *choses  in  action  to  the  plaintiff.  Sub- 
sequently to  this  time,  the  note  given  by  Pel- 
lows,  which  the  defendants  held  as  collateral 
security,  was  fully  paid  to  them.  The  amount 
received  was  sufficient  to  satisfy  Grassie's  note 
to  the  defendants,  and  to  leave  in  their  hands, 
including  interest,  a  surplus  of  $102.50.    This 
sum  the  plaintiff  claimed  to  recover.     The  de- 
fendants moved  for  a  nonsuit,  on  the  ground 
that  the  action  should  have  been  brought  in 
the  name  of  Grassie,  and  that  the  plaintiff 
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could  not  recover  without  proving  a  promise 
by  the  defendants  to  pay  him.  This  motion 
was  overruled.  The  defendants  also  insisted 
that  the  plaintiff  could  not  recover  without 
proving  that  the  defendants  had  notice  of  the 
assignment  from  Grassie  to  the  plaintiff,  or 
showing  a  demand  of  the  money  before  suit 
brought.  This  objection  was  also  overruled. 
The  defendants  then  offered  in  evidence  a  note 
dated  Apr.  19,  1831,  for  $67.17,  made  by  W. 
C.  Grassie  &  Co.  and  payable  to  the  defend- 
ants on  demand,  with  interest.  The  plaintiff  ob- 
jected to  the  evidence  on  the  ground  that  the 
note,  being  the  partnership  debt  of  Grassie  & 
Co.  could  not  be  set  off  against  this  demand, 
and  also  that  the  note  was  inadmissible  by  the 
terms  of  the  receipt  which  the  defendants  had 
given  for  the  Fellows  note,  on  taking  it  as  col 
lateral  security.  The  jitfge  sustained  the  ob- 
jection and  excluded  the  evidence.  Verdict 
for  plaintiff  for  $102.50,  subject  to  the  opinion 
of  the  court  on  a  case.  The  defendants  moved 
for  a  new  trial. 

Messrs.  G.  Palmer  and  D.  Buel,  Jr.,  for 
defendants. 

Mr.  R.  B.  Kimball,  for  plaintiff. 

By  the  Court,  Bronson.  J.  The  pleadings 
do  not  appear,  but  as  no  objection  was  made 
to  the  form  of  the  action,  it  may  be  presumed 
that  the  declaration  contained  the  money 
counts.  Independent  of  the  question  of  set-off, 
the  inquiry  is,  whether  the  balance  of  the  mon- 
ey received  by  the  defendants  after  satisfying 
their  note  against  Grassie,  maybe  regarded,  in 
law,  as  so  much  money  had  and  received  to  the 
plaintiff's  use.  The  money  was  received  by 
the  defendants  *af  ter  Grassie  had  made  [*53<> 
a  general  assignment  to  the  plaintiff,  and  if 
notice  of  that  transfer  had  been  given  to  the  de- 
fendants, this  action  for  money  had  and  re- 
ceived to  the  plaintiff's  use,  could,  I  think^ 
have  been  supported.  It  is,  in  principle,  much 
like  the  cases  of  Weston  v.  Barker,  12  Johns.  Y 
276,  and  Taylor  v.  Bates,  5  Cow.,  376.  Al- 
though the  assignee  of  a  chose  in  action  can- 
not, in  general,  sue  in  his  own  name,  without 
showing  an  express  promise,  upon  sufficient 
consideration,  to  pay  him,  yet  under  certain 
circumstances  the  law  will  imply  a  promise  to 
pay  over  moneys  received,  to  the  assignee  of 
the  person  originally  entitled.  But  I  do  not  see 
how  a  promise  can  be  implied  to  pay  the  as- 
signee, until  the  debtor  has  notice  of  the  as- 
signment. 

When  the  action  is  upon  a  negotiable  note 
or  bill  of  exchange,  the  indorsee  or  bearer  need 
not  show  that  notice  of  his  title  was  given  be- 
Fore  suit  brought.  There  is  a  privity  of  con- 
Tact  between  him  and  the  debtor.  The  prom- 
ise is  to  pay  any  person  into  whose  hands  the 
aill  or  note  may  pass.  But  when  the  contract 
s  not  negotiable,  there  is  not  and  cannot  be 
any  privity  of  contract  between  the  assignee 
and  the  debtor,  until  the  latter  had  notice  of 
he  assignment.  A  promise  will  sometimes  be 
mplied,  although  it  may  be  quite  clear  that 
none  was  in  fact  made,  as  where  the  defendant 
ias  received  money  which  in  equity  and  good 
conscience  belongs  to  the  plaintiff.  But  the  de- 
'endant  must  know  that  the  plaintiff  is  the  per- 
son entitled  to  the  money,  before  the  law  will 
mply  a  promise  to  pay  him.  If  this  is  not 
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universally  true,  it  is  at  least  the  proper  rule 
where  the  plaintiff  claims  as  assignee.  It  would 
be  pushing  this  equitable  action  quite  too  far 
to  imply  a  promise  to  pay  the  assignee,  and 
subject  the  debtor  to  an  action  before  he  has 
been  advised  of  the  plaintiff's  claim. 

II.  We  think,  also,  that  there  should  have 
been  a  demand.  In  relation  to  the  surplus  mon- 
ey after  satisfying  Grassie's  debt,  the  defend 
ants  were  trustees,  and  if  they  had  done  no  act 
amounting  to  a  violation  of  their  trust,  they 
should  have  been  put  in  the  wrong  by  show- 
ing a  request  to  pay  or  remit  before  suit  brought. 
Ferris  v.  Paris,  10  Johns.,  285;  Taylor  v.  Bates, 
531*]  5  Cow.,  376;  Jefferies  v.  Sheppard.  *3 
B.  &  Aid.,  696;   Cooky  v.  Belts,  decided  the 
present  term. 

III.  The  set-off  was  properly  rejected.     Al 
though  the  Fellows  Dote,  on  which  the  money 
was  received,  was  payable  to  Grassie  &  Co.,  it 
had  been  transferred  to  and  was  the  individual 
property  of  Grassie  at  the  time  he  delivered  it 
to  the  defendants.     They  received  the  surplus 
money  to  the  use  of  Grassie,  and  could  not  re- 
tain it,  without  his  consent,  to  pay  the  debt  of 
•Grassie  &  Co. ;  and  besides  the  case  is  not  with- 
in the  Statute  of  Set-offs.  2  R.  S.,  354,  sec.  18. 

The  verdict  was  taken  subject  to  the  opinion 
of  the  court  on  a  case;  and  although,  in  strict- 
ness, the  defendants  are  entitled  to  judgment, 
~we  think  there  should  be  a  new  trial. 

New  trial  granted. 
Cited  in-6  Hill,  543 ;  3  Hun,  715 ;  6  T.  &  C.,  151. 


VAN  RENSSELAER  ET  AL. 


H.  G.  &  P.  G.  VAN  WIE. 

Ejectment — Possession  for  GO  Tears — Continued 
Claim  to  be  Owner  Subject  to  Rent — Lease. 

A  possession  of  60  years  and  a  continued  claim  to 
be  the  owner  of  premises  subject  to  a  certain  an- 
nual rent  to  be  paid  to  the  landlord,  was  held  in  this 
-case  to  be  no  bar  to  a  recovery  in  ejectment  after 
notice  to  quit,  where  the  possessor,  at  the  time  of 
suit  brougm,  admitted  that  he  had  not  a  lease  of  the 
premises,  and  only  claimed  to  be  entitled  to  a  lease. 

THIS  was  an  action  of  ejectment  tried  at  the 
Albany  Circuit  in  Oct.,  1838,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
-Judges. 

The  suit  was  brought  in  1837,  to  recover  the 
possession  of  a  tract  of  land  forming  part  of 
-and  called  Van  Wie's  Point,  on  the  Hudson 
River.  The  plaintiffs  deduced  title  to  them- 
selves, under  letters  patent  bearing  datein  1704, 
granting  to  Killian  Van  Rensselaer  the  Manor 
of  Rensselaerwyck.  One  of  the  plaintiffs  was 
Stephen  Van  Rensselaer,  and  the  others  claimed 
under  him;  and  the  premises  in  question  are 
part  of  the  Manor  lands.  An  agent  of  Stephen 
Van  Rensselaer  testified  that  he  had  been  an 
agent  in  his  office  for  upwards  of  33  years,  and 
that  in  1835,  he  served  on  the  defendants  a  no- 
532*]  tice  to  quit  the  premises.  On  his*cross- 
examination  he  stated  that  he  never  knew 
Stephen  Van  Rensselaer  to  be  in  the  personal 
occupancy  of  the  premises  in  question;  that 
458 


when  this  suit  was  commenced,  the  defendants 
claimed  to  be  entitled  to  a  lease;  that  within 
the  last  four  years  he  had  conversed  several 
times  with  the  defendants,  and  that  they  al- 
ways claimed  to  be  the  owners  of  the  premises 
subject  to  a  certain  annual  rent  payable  to 
Stephen  Van  Rensselaer,  and  that  they  were 
entitled  to  a  lease  in  perpetuity.  They  admitted 
they  had  not  a  lease,  and  did  not  pretend  to 
have  any  paper  title  to  the  premises  in  ques- 
tion. The  first  time  the  defendants  pretended 
to  be  entitled  to  a  lease  was  in  1885.  Upon 
this  evidence  the  plaintiffs  rested. 

The  defendants  read  in  evidence,  by  consent, 
subject  to  exceptions,  a  deposition  of  John  H. 
Burhans,  who  testified  that  he  had  known  the 
premises  for  60  years;  that  when  he  first  knew 
them,  Gerrit  Van  Wie,  the  father  of  the  de- 
fendants, was  in  possession,  and  continued  in 
possession  until  his  death,  when  he  was  suc- 
ceeded by  his  sons  the  defendants;  that  whilst 
Gerrit  was  in  possession  he  cleared  up  the 
land,  made  fences,  built  or  rebuilt  a  dwelling- 
house  and  out-houses  on  the  premises;  that  the 
defendants,  since  they  came  into  possession, 
have  occupied  the  premises  for  the  purposes  of 
husbandry,  and  as  farmers  use  and  occupy 
theirfarms;  havecleared partof  thelands.made 
fences  and  repaired  buildings  ;  that  the  land 
was  cleared  up  at  different  times  as  far  as  Al- 
exander's line  (the  premises  claimed,  are  stated 
in  the  declaration  to  be  bounded  on  the  west 
by  property  of  James  Alexander),  and  that 
previous  thereto,  old  Mr.  Van  Wie,  and  since 
his  decease,  the  defendants  cut  wood  on  the  lot 
west  of  the  cleared  land. 

The  following  portions  of  the  depositions  of 
Burhans  were  offered  to  be  read  by  the  defend- 
ants' counsel,  but  were  objected  to  on  the  part 
of  the  plaintiffs  and  overruled  by  the  circuit 
judge.  1.  A  question:  "While  Gerrit  VanWie 
was  in  the  possession  of  said  premises,  what, 
if  anything,  have  you  heard  him  say  relative  to 
his  being  the  owner  of  the  same  ?  "  2.  Part  of 
the  deposition:  "In  the  lifetime  of  the  defend- 
ants' father,  the  old  man  was  the  reputed  own- 
er *of  the  premises  in  question;  it  was  [*533 
spoken  of  as  his  farm.  The  premises  have  been 
called  Van  Wie's  Point  at  least  30  years  last 
past."  3.  Part  of  the  deposition:  "Never 
knew  of  the  defendants'  claiming  except  un- 
der their  father;  has  always  understood  that 
the  defendants  claimed  to  be  the  owners  of  the 
premises;  never  heard  the  defendants  or  either 
of  them  admit  that  Stephen  Van  Rensselaer 
had  any  right,  title  or  interest  in  the  premises, 
except  as  the  recipient  of  certain  reserved 
rents;"  and  4.  Part  of  the  deposition:  "The  de- 
fendants, since  their  father's  decease,  have  oc- 
cupied the  premises  and  been  reputed  in  the 
neighborhood  as  the  owners  thereof.  The  de- 
fendants were  permitted  to  vote  at  elections, 
held  under  the  old  constitutional  qualification 
of  voters,  on  the  strength  of  their  ownership 
of  the  premises  in  question,  and  witness  never 
knew  or  heard  that  their  right  to  vote  was  ever 
disputed  or  questioned." 

Henry  C.  Van  Wie,  a  witness  for  the  de- 
fendants, testified  that  Gerrit  Van  Wie  was  in 
possession  40  years  since,  and  occupied  the 
premises  as  a  farm.  The  defendants'  counsel 
then  offered  to  prove  by  the  same  witness  that 
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•Gerrit  Van  Wie  continued  in  possession  of  the 
premises  until  his  death, and  had  always  claimed 
to  be  the  owner  of  the  same,  subject  to  a  cer- 
tain fixed  annual  rent ;  that  the  defendants 
came  into  the  possession  of  the  premises  im- 
mediately after  the  death  of  their  father,  and 
that  they  have  always  claimed  to  be  the  own- 
ers, subject  to  said  annual  rent.  The  plaint- 
iffs' counsel  objected  to  the  evidence,  unless  it 
was  intended  to  be  proved  on  the  part  of  the 
defendants  that  they  or  their  father  claimed 
to  have  or  have  had  some  paper  title  to  the 
premises  by  lease  or  deed  or  other  conveyance; 
or  was  offered  to  contradict  the  testimony  of 
the  plaintiffs'  agent.  The  counsel  for  the  de- 
fendants repudiated  the  intention  of  contra- 
dicting the  plaintiffs'  agent,  and  stated  that 
they  did  not  propose  to  offer  direct  proof  that 
the  defendants  or  their  father  had  a  deed, 
lease,  or  other  conveyance  of  the  premises,  or 
any  other  proof  of  paper  title  than  might  be 
legally  inferred  from  the  facts  offered  to  be 
proved;  but  insisted  that  the  proof  offered  was 
competent  evidence  to  the  jury  to  find  that  the 
534*  J  defendants'  *father  had  a  paper  title  in 
fee  of  the  premises  in  question  subject  to  the 
payment  of  a  perpetual  annual  rent.  The  judge 
rejected  tiie  testimony. 

The  defendants  next  offered  to  read  in  evi- 
dence a  mortgage  in  fee  of  the  premises  in 
question  executed  by  their  father  to  Philip 
Van  Rensselaer,  bearing  date  Apr.  9,  1782,  to 
secure  the  payment  of  £64.15;  and  that  pay- 
ments were  made  on  the  same  in  1804  and 
1805  to  Abraham  Van  Vechten,  Esq.,  the  at- 
torney of  the  mortgagee  (and  who  it  had  been 
before  proved  had  acted  as  the  counsel  of  Ste- 
phen Van  Rensselaer  in  all  matters  relating  to 
the  Manor  of  Rensselaerwyck  for  a  period  of 
33  or  34  years  previous  to  the  trial  of  this 
cause);  which  evidence  was  objected  to  and  re- 
jected. The  defendants  also  offered  to  prove 
that  valuable  improvements  had  been  made  by 
them  from  time  to  time  on  the  premises  in 
question,  such  as  houses,  barns  and  fences  ; 
that  within  a  few  years  a  very  valuable  dock 
had  been  constructed  by  the  defendants  on  the 
premises;  and  that  the  premises  were  situate 
within  about  five  miles  of  the  residence  of  Ste- 
phen Van  Rensselaer;  all  which  evidence  thus 
offered  to  be  given  was  objected  to  by  the 
plaintiffs'  counsel  and  rejected  by  the  judge. 

The  defendants  also  produced  a  transcript 
from  the  rent-rolls  of  Stephen  Van  Rensselaer, 
by  which  it  appeared  that  Gerrit  Van  Wie, 
Jan.  1,  1789,  was  charged  with  19  years'  rent 
of  his  farm,  from  Jan.  1,  1770,  to  that  day  at 
£3  per  year,  and  that  in  1786,  he  was  credited 
with  24  loads  of  stone,  equal  to  24  sheaves 
wheat. 

The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiffs.  The  defend- 
ants having  excepted  to  the  several  decisions 
made  against  them,  moved  for  a  new  trial. 

Messrs.  H.  G.  Wheaton  and  M.  T.  Rey- 
nolds, for  the  defendants.  A  possession  of  25 
years,  under  a  claim  of  title,  is  a  perfect  bar  to 
an  entry  by  the  true  owner;  and  can  it  be  true 
that  a  similar  possession  under  a  claim  to  hold 
subject  to  the  payment  of  an  annual  rent,  shall 
not  be  equally  effectual  to  bar  the  entry  of  the 
landlord  except  for  the  payment  of  rent?  Here 
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the  possession  and  claim  of  the  defendants  con- 
tinued *for  68  years.  Besides  the  length  [*535 
of  possession,  and  the  claims  and  acts  of  the 
defendants,  had  they  been  received  in  evidence, 
would  not  only  have  warranted  but  required 
the  jury  to  find  a  lease,  although  satisfied  a 
lease  had  never  been  executed.  10  Johns.,  377; 
Cowp.,  102,  214,  217  ;  3  T.  R.,  152  ;  4  Johns. 
Ch.,  1;  3  Johns.  Gas.,  109. 

Mr.  S.  Stevens,  for  the  plaintiffs.  A  pos- 
session for  ever  so  long  a  time,  stripped  of  the 
circumstance  that  it  is  accompanied  with  the 
claim  of  the  entire  title,  will  not  amount  to  an 
adverse  possession,  barring  those  who  have  the 
real  and  legitimate  title.  9  Johns.,  180.  The 
doctrine  of  adverse  possession  has  no  applica- 
tion to  this  case;  it  proceeds  upon  the  ground 
of  an  expulsion,  and  how  can  there  be  an  ex- 
pulsion where  the  tenant  holds  in  subordina- 
tion to  the  title  of  the  landlord.  1  Johns.,  156; 
5  Cow.,  74  ;  3  Crui.,  tit,  29,  ch.  1,  sec.  3.  If 
the  defendants  have  any  interest  in  the  land, 
it  is  founded  upon  an  equitable  estate  for  the 
assertion  of  which  they  must  apply  to  equity; 
they  have  no  defense  at  law.  A  lease  could 
not  be  presumed,  as  the  defendants  repeatedly 
disclaimed  having  one,  and  only  asserted  that 
they  were  entitled  to  such  a  conveyance. 

By  the  Court,  Cowen,  J.  The  testimony  of 
Mr.  Pruyn,  the  plaintiffs'  witness,  may  have 
been  open  to  some  observation  as  to  the  man- 
ner in  which  the  defendants  claimed  to  hold  ; 
but  putting  it  in  the  strongest  terms  for  them, 
it  will  not  amount  to  proof  that  they  ever 
claimed  a  legal  title.  He  says  in  one  part  of 
his  evidence  that  they  claimed  to  be  owners; 
but  this  could  have  been  no  more  than  equita- 
ble owners,  for  he  was  quite  explicit  that  they 
admitted  the  want  of  an  actual  lease,  and  only 
insisted  that  they  were  entitled  to  one,  which 
was  to  be  in  fee.  After  such  a  relation  was 
established  between  them  and  the  owner,  any- 
thing which  was  proved  or  offered  to  be 
proved  on  their  part,  could  not  be  understood 
as  an  advance  towards  the  presumption  of  an 
actual  title,  even  admitting  that  their  landlord 
had  been  apprised  of  their  claims,  and  the  per- 
manent improvements  which  they  made.  No 
matter  how  long  their  *possession,  or  [*536 
that  of  their  father,  nor  how  valuable  their  im- 
provements; these  they  might  make  as  safely 
upon  an  equitable  as  upon  a  legal  right  to  the 
fee.  The  testimony  of  Mr.  Pruyn  was  in  no 
way  questioned,  so  far  as  veracity  was  con- 
cerned; and  the  judge  was,  therefore,  right,  on 
that  alone,  in  taking  it  that  the  legal  relation 
of  landlord  and  tenant  had  been  established. 
The  claim,  at  the  utmost,  was  but  an  equitable 
right  subject  to  a  rent;  and  in  an  action  of 
ejectment,  cannot  be  regarded  as  more  than 
the  claim  of  a  tenancy  from  year  to  year.  Yet 
it  took  away  all  inference  from  permanent  im- 
provements, and  previous  claims  of  title,  acts 
of  ownership,  such  as  giving  a  mortgage,  etc., 
no  matter  how  long.  The  whole  was  irrelevant 
and  was,  therefore,  properly  excluded. 

But  if  this  were  not  so,  the  defendants'  own 
evidence,  given  at  the  close  of  the  -case,  es- 
topped them.  The  plaintiff,  Stephen  Van  Rens- 
selaer, had  given  them  notice  to  quit,  thus 
treating  them  as  tenants  from  year  to  year; 
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and  to  place  the  fact  of  that  relation  beyond 
all  doubt,  they  show  that  he  had  charged  their 
ancestor  for  19  years'  rent,  giving  him  a  par- 
tial credit,  they  claiming  under  him.  This  alone 
would  make  them  certainly  nothing  more  than 
tenants  from  year  to  year,  and  even  if  Van 
Rensselaer  himself  had  admitted  that  they 
were  entitled  to  a  lease  in  perpetuity,  it  would 
not  protect  them  at  law.  Their  remedy  would 
be  in  equity  only.  Admitting  the  judge  to 
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have  been  incorrect  in  his  decisions  on  the 
showing  of  the  plaintiffs,  the  defendants'  proof 
cured  the  error.  In  either  view,  the  case  was 
not  open  to  the  defense  of  adverse  possession, 
and  we  think  that  in  neither  could  the  testi- 
mony offered  have  been  made  available  to  war- 
rant the  presumption  of  a  legal  title,  for  any 
greater  term  than  from  year  to  year.  That  was 
gone  by  the  notice  to  quit. 

The  motion  for  a  new  trial  mutt  be  denied. 

WEND.  28. 
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537*]        *THOMPSON  ET  AL. 

v. 
THE  PEOPLE,  ex  rel.  TAYLOR  ET  AL. 

Quo  Warranto  for  Usurping  a  Public  Fran- 
chise— Pleading — Plea  of  Legislative  Grant — 
Imperfect  Verdict,  not  Showing  Whet/ier 
Cause  of  Forfeiture  Existed — Bridge  across 
Navigable  Stream — Width  of  Opening  for  Pas- 
sage of  Vessels — Substantial  Performance  of 
Condition  Subsequent,  Sufficient — Parties — 
Remedies — Cumulative  Remedies — Bond. 

Where,  to  an  information  in  the  nature  of  a  quo 
warrants)  charging1  individuals  with  using'  and  ex- 
ercising, without  lawful  warrant,  the  franchise  of 
maintaining1  a  bridge  across  a  navigable  stream, 
and  of  demanding  tolls  from  persons  passing  over 
it,  the  defendants  pleaded,  setting  up  an  Act  of  the 
Legislature  granting  the  franchise  and  alleging 
that  they  had  in  all  respects  conformed  to  the  re- 
quirements of  the  Act  and,  particularly,  that  they 
had  left  an  opening  between  the  center  arches  of 
the  bridge,  of  the  width  of  25  feet,  for  the  passage 
of  vessels:  to  which  the  Attorney-General  replied, 
that  a  bridge  was  not  built,  between  the  center 
arches  whereof  there  was,  and  hath  been,  and  is,  an 
opening  not  less  than  25  feet ;  and  the  jury,  instead 
of  finding  the  defendants  guilty  of  unlawfully  hold- 
ing or  exercising1  the  franchise,  found  that  since 
the  year  1825,  there  was  not  an  opening  between  the 
center  arches  of  the  width  of  25  feet,  but  that  at  all 
times  since  1825,  the  opening  was  of  less  width  than 
25  feet :  it  was  held,  that  the  verdict  was  imperfect ; 
that  from  the  finding  of  the  jury,  it  did  not  neces- 
sarily follow  that  a  cause  of  forfeiture  existed,  as 
it  did  not  appear  but  that  the  diminution  was  whol- 
ly immaterial  in  respect  to  the  object  for  which  the 
opening  was  required ;  nor  that  any  private  or  pub- 

+Synopsis  of  the  opinion  of  the  PRESIDENT  of  the 

Senate. 

The  President  holds  that  the  franchise  granted  in 
this  case,  being-  the  right  to  build  and  maintain  a 
bridge  across  a  navigable  stream  or  arm  of  the  sea, 
and  to  demand  and  collect  tolls,  the  condition  im- 
posed that  in  the  erection  of  the  bridge  an  opening 
of  a  certain  width  should  be  left  for  the  free  pas- 
sage of  vessels  ran  pari  pcmu  with  the  franchise : 
the  beneficial  right  of  the  grantee  began  and  ended 
with  it.  As  a  performance  of  the  condition  vested 
the  franchise,  so  a  non-performance  forfeited  it. 
Besides  upon  the  performance  of  the  condition  de- 

NOTE.— Corporations— Quo  warrant o  against,  for 
usurping  a  public  franchise.  See  People  v.  TJtica  Ins. 
Co.,  15  Johns., 358,  note;  People  v.  Tibbets,  4  Cow., 
358,  note.  See,  also,  People  v.  B.  &  R.  Turnpike  Co., 
ante,  p.  222,  note. 
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lie  injury  had  resulted  from  the  diminution ;  nor 
but  that  there  had  been  a  substantial  performance 
of  the  condition  upon  which  the  grant  was  made, 
which  is  all  that  can  be  required  in  respect  to  a  con- 
dition subsequent,  and  the  Court  for  the  Correction 
of  Errors  accordingly  reversed  the  judgment  of  the 
Supreme  Court  and  awarded  a  repleader. 

*An  information,  though  on  the  relation  of  [*S38 
private  persons,  lies  for  vacating  franchises  lawful- 
ly acquired  but  subsequently  forfeited  in  the  hands 
of  individuals  claiming  not  as  corporators,  but  as 
natural  persons ;  the  remedy  is  not  limited  to  scire 
facias. 

A  bond  given  by  the  grantee  in  this  case  to  erect 
and  complete  the  bridge  in  pursuance  of  a  require- 
ment of  a  statute,  was  held  not  to  take  away  the 
proceeding  by  information;  the  bond  being  consid- 
ered but  a  cumulative  remedy .f 

Citations-4  Wash.  C.  C.,  371 ;  9  Wh..  1 ;  15  Wend., 
113,  291 ;  4  Burr.,  2143,  2145-2147;  7  Com.  Dig.,  190,  200, 
tit.  Out)  Warranto  (c,  5,)  (a)  Judgment;  3  Cow., 
682;  Act.  March  24, 1795;  Act,  March  31, 1790;  4  Pick., 
460,  465  ;  2  R.  S.,  96,  485,  581,  583,  584,  585,  sees.  28,  48  ; 

2  Inst.,  200, 496 :  2  T.  R.,  515,  567 ;  5  Mass.,  230 ;  1  Co. 
Inst.,  281 ;  3  Burr.,  1817 ;  15  Johns.,  387,  388 :  Gilb. 
Cas.,  149;  1  Chit.  PL,  301;  2  Kyd,  Corp..  399;  9  Wend., 
351,  376,  668 ;  9  Co.,  28  a ;  6  Cow.,  26,  196, 197,  211 ;  3 
Bl.  Com.,  262;  5  Johns.  Ch.,  366;  2  Kent,  Com..  313; 

3  T.  R.,  26,    199,  631;  5  Co.,  63;  11  Co.,  63:3  Crui. 
Dig.,  278,  302;  3  Kent,  Com.,  458,  459;  3  Cr.,  1:  2  Pet., 
611;  4Cr.,  333;  5  Bingr.,  388;  4  Mod.,  258:  Com.  Dig. 
Parliament,  Pleader,  R,  18 ;  Franchise,  G,  3 :  Condi- 
tion, G,  14 ;  9  Co.,  50,  56  ;  1  R.  S.,  594  ;  1  Roll..  426, 
7;2   Bl.  Com.,    17,  153;  1  Ld.  Raym.,  169,  499;  Co. 
Litt.,  233,  540;  Shep.  Touch.,  133,  157;  2  Bac.  Abr., 
tit.  Condition,  652;  ante,  193:  9  Cr.,  51;  6  Barn.  & 
C.,  733:  6  Ad.  &  El.,  143;  1    Bl.    Com.,  262,   484;   8 
Howell  St.  Tr.,  1050,  1309:  1  Kenyon,  1 :  1  Mas.,  66, 
69;  2  Str.,  996;  1  Lev.,  22;  Cro.  Eliz.,  883:  1  Burr., 
292:  2  Burr..  757;  2  Wms.  Saund.,  319;  6  Wend.,  650; 
11  Wh.,  415:  8  Cow..  600;  1  T.  R.,  48;  2  Salk.,  569; 
11  Wend.,  374. 

pended  the  existence  of  the  franchise,  not  only  ac- 
cording to  the  true  meaning  and  intent  of  the  grant, 
but  its  very  legality  depended  upon  it  in  reference 
to  the  Constitution  of  the  U.  S.  and  the  laws  of 
Congress  regulating  commerce. 

That  a  franchise  of  the  kind  held  in  this  case,  be- 
ing in  its  nature  exclusive  or  a  monopoly,  the  grant 
creating  it  should  not  be  favored  in  its  construc- 
tion. 

That  where  in  such  grant  the  Legislature  have 
prescribed  the  precise  width  in  a  bridge  to  be  left 
for  the  free  passage  of  vessels,  there  is  no  room  for 
judicial  construction,  or  to  apply  the  principle  that 
a  substantial  performance  will  satisfy  the  require- 
ments of  the  grant. 

That  if  any  facts  existed  excusing  a  literal  per- 
formance, they  should  have  been  pleaded. 

That  if  there  was  any  defect  of  form  in  the  issue, 
it  was  cured  by  the  verdict. 
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TNFORMATION  In  the  nature  of  a  quo  tcar- 
J.  ranto.  The  Attorney-General  in  October 
Term,  1885,  filed  an  information  charging  the 
defendants  with  claiming,  using  and  exercising 
without  any  lawful  warrant,  grant  or  charter, 
the  liberties,  privileges  and  franchises  of  hav- 
ing and  maintaining  a  bridge  over  and  across 
Harlem  River,  from  the  City  and  County  of 
539*]  *N.  Y.  to  the  Town  of  Westchester,  in 
the  County  of  Westchester,  the  Harlem  River 
being  a  public  navigable  river,  in  which  the 
tide  ebbs  and  flows;  and  of  asking,  demanding 
and  taking  certain  tolls  and  duties  of  and  from 
all  persons  crossing,  passing  over  or  using  the 
said  bridge.  To  which  the  defendants  plead- 
54O*]  ed,  that  by  an  Act  of  the  Legislature  *of 
this  State,  passed*  Mar.  81,  1790,  Lewis  Morris 
and  his  heirs  or  assigns  were  authorized  to 
build  a  bridge  from  Harlem  across  Harlem 
River  to  Morrisania,  and  that  by  such  Act  it 
was  directed  that  the  bridge  should  not  be  less 
that  80  feet,  in  width,  and  that  between  the 
center  arches  thereof  there  should  be  an  open- 
541*]  ing  not  less  than  *25  feet,  over  which 
there  should  be  a  draw  not  less  than  12  feet, 
for  the  free  passage  of  vessels;  and  that  by  the 
Act  Lewis  Morris  and  his  heirs  or  assigns  were 
authorized  for  and  during  the  term  of  60  years, 

That  there  being  no  exception  to  the  admission 
or  rejection  of  evidence  or  to  the  charge  of  the 
judge,  the  legal  presumption  is  that  the  defendants 
had  the  full  benefit  of  any  defense  arising:  from  the 
immateriality  of  the  breach  of  the  condition,  or 
from  any  excuse  that  existed  in  the  case. 

That  the  franchise  in  question  is  a  public  fran- 
chise :  that  the  remedy  in  this  case  by  information 
in  nature  of  a  quo  warranto  is  proper ;  that  the  Act 
of  1795  did  not  dispense  with  the  conditions  of  the 
Act  of  1790;  and  that  a  cumulative  remedy  of  a  pen- 
alty does  not  take  away  the  right  in  cases  of  this 
kind  to  proceed  by  information. 

Synopsis  of  the  opinion  of  Senator  Edwards. 

The  defendants  were  bound  in  their  plea  to  make 
out  a  perfect  defense ;  it  was  not  enough  to  allege 
that  in  building  the  bridge  an  opening  was  left  be- 
tween the  center  arches  of  the  bridge  of  the  width 
of  25  feet  for  the  free  passage  of  vessels,  but  the  de- 
fendants were  bound  to  add,  as  they  did  do,  that  the 
opening  continued  at  the  time  of  the  filing  of  the 
information.  They  were  authorized  to  demand  tolls 
for  the  period  of  60  years  from  the  time  of  the  grant 
and,  according  to  the  true  intent  and  meaning  of 
the  grant,  It;  was  their  duty  during  all  of  that  pe- 
riod, to  maintain  a  bridge  in  the  same  form,  so  that 
no  greater  obstruction  to  the  navigation  of  the  river 
should  exist  than  what  the  Legislature  had  author- 
ized. Performance  of  the  condition  was  co-exten- 
eive  with  the  right  to  demand  tolls.  The  allegation 
in  the  plea,  therefore^  that  there  had  been  and  still 
was  an  opening  not  less  than  25  feet,  was  a  material 
allegation,  and  the  issue  taken  upon  it  was  a  mate- 
rial issue.and  having  been  found  against  the  defend- 
ants, judgment  of  ouster  ought  to  be  pronounced. 

There  being  no  exception  to  the  charge  of  the 
Judge  the  legal  presumption  is  that  the  Jury  were 
properly  instructed  to  disregard  an  immaterial  dim- 
inution in  the  width  of  the  opening,  and  that  unless 
they  had  found  the  diminution  so  material  as  to  ob- 
struct or  impede  the  navigation  of  the  river,  they 
would  not  have  found  against  the  defendants. 

That  the  Act  of  1795  did  not  rescind  the  Act  of 
1790 :  that  the  bond  required  did  not  take  away  the 
right  to  file  an  information,  but  merely  furnished  a 
cumulative  remedy  ;  and  that  in  a  case  like  this  the 
proceeding  by  information  properly  lies. 

Synopsis  of  the  opinion  of  Senator  Purman. 

The  proceeding  by  information  in  the  nature  of  a 
quo  warranto  applies  as  well  to  an  association  of  in- 
dividuals holding  a  franchise  as  to  a  corporation  ; 
and  may  be  filed  on  the  relation  of  private  persona 
and  without  leave  of  the  court  for  vacating  a  fran- 
chise lawfully  acquired  but  subsequently  forfeited; 
the  remedy  is  not  limited  to  a  wire  facias. 
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to  ask,  demand  and  take  for  the  use  of  the 
bridge,  a  toll  not  exceeding  the  following  rates, 
to  wit:  (setting  off  the  tariff  of  tolls  *as[*542 
established  by  the  Act).  The  defendants  theD 
alleged  that  by  another  Act  of  the  Legislature, 
passed  Mar.  24.  1795,  the  width  of  the  bridge 
was  required  to  be  only  24  feet;  that  Oct.  8, 
1796,  John  B.  Coles  become  the  assignee  of 
Lewis  Morris,  and  became  vested  with  all  and 
singular  the  rights  of  Morris  in  respect  to  the 
building  of  the  bridge,  and  the  having  and  en- 
joying the  privileges,  etc.,  granted  by  the  Act 
of  Mar.  81,  1790;  that  in  1804  Coles  conveyed 
and  transferred  certain  shares  and  portions  of 
*his  rights,  etc.,  in  and  to  the  bridge,  [*543 
and  the  liberties,  privileges  and  franchises 
thereof  to  divers  persons.and  that  they,  the  de- 
fendants, now  severally  own,  in  their  own 
rights  respectively,  certain  of  the  said  shares, 
and  portions.  They  then  aver  that  Nov.  1, 
1796,  Coles,  at  his  own  expense,  built  a  bridge 
from  Harlem  across  Harlem  River  to  Morris- 
ania, the  width  of  which  was  and  ever  since 
hath  been  and  still  is  not  less  than  24  feet, and 
between  the  center  arches  thereof  there  was 
and  ever  since  hath  been  and  still  is  an  open- 
ing not  less  than  25  feet,  over  which  there  was 
and  ever  since  hath  been  and  still  is  a  draw  not 

The  course  of  proceeding  where  the  informatioa 
questions  a  present  right  to  use  a  franchise,  is  for  the 
defendants  to  set  out  specially  in  their  plea  the  mat- 
ter forming  their  defense,  and  the  Attorney-Gen- 
eral then  takes  issue  upon  the  plea.  He  is  not  bound 
to  specify  the  causes  of  forfeiture  upon  which  he 
relies;  but  may  if  he  chooses  by  way  of  replication 
allege  new  matter  as  a  farther  cause  of  forfeiture. 

A  condition  like  that  in  this  case,  the  non-per- 
formance of  which  is  found  by  the  Jury,  is  a  contin- 
uing condition ;  and  upon  non-performance  the 
franchise  ceases. 

The  stream  over  which  the  bridge  in  this  case 
was  built  was  navigable,  and  the  law,  therefore,  will 
presume  that  the  condition  was  material ;  but  at 
all  events  its  materiality  cannot  be  questioned. 

As  there  is  no  exception  to  any  decision  of  the 
judge  in  rejecting  testimony  offered,  or  to  his. 
charge  to  the  jury,  it  is  to  be  intended  that  the  ma- 
teriality of  the  diminution  in  the  opening  of  the 
bridge  was  properly  submitted. 

Synopsis  of  the  opinion  of  Senator  Verplanck. 

Grants  conferring  franchises  are  contracts  be- 
tween the  sovereign  power  and  private  citizens, 
made  upon  valuable  consideration  for  purposes  of 
public  benefit,  as  well  as  of  private  advantage. 
Such  a  grant  vests  a  private  property  in  the  grant- 
ee, affected  by  a  public  use,  whether  the  grant  be 
made  to  a  corporation  or  to  individuals. 

A  franchise  thus  obtained  may  be  considered  as 
an  incorporeal  property  held  on  certain  conditions, 
to  be  duly  executed  according  to  the  terms,  ex- 
pressed or  implied  ;  or  being  a  private  property  af- 
fected by  a  public  use  or  interest,  may  be  consid- 
ered as  a  public  trust  to  be  faithfully  executed 
according  to  the  purposes  of  its  creation. 

As  a  trust  it  can  be  forfeited  only  by  non-user  or 
misuser. 

Misuser  is  such  a  neglect  or  disregard  of  the  trust, 
or  such  a  perversion  of  it  to  the  private  purposes 
of  the  trustee,  as  in  some  manner  or  in  some  degree 
to  lessen  its  utility  to  those  for  whose  benefit  it  wns 
created,  or  else  to  work  some  public  injury.  Mis- 
user  is  denominated  by  Baron  Comyns  a  misde- 
meanor. For  such  misuser  an  information  in  the 
nature  of  a  quo  icarranto  may  be  filed,  which  is  de- 
fined as  a  criminal  method  of  prosecution. 

But  for  the  omission  of  minor  or  accessory  duties 
enjoined,  none  of  which  are  strictly  essential  to  the 
due  execution  of  the  trust,  the  proper  rcmedieaare 
mandamus,  prohibition,  injunction,  indictment, 
private  action  by  the  party  aggrieved,  or  resort 
to  such  cumulative  remedy,  short  of  proceeding 
for  a  forfeiture,  as  the  Legislature  may  have  pro- 
vided, unless  the  neglect  of  such  duties  are  express- 
ly declared  cause  of  forfeiture. 
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less  than  12  feet,  for  the  free  passage  of  vessels 
with  fixed  standing  masts;  they  then  averred 
specifically  a  compliance  with  all  the  require- 
ments of  the  several  statutes  on  the  subject  of 
the  bridge,  and  that  the  bridge  had  been  and 
still  was  kept  in  good  and  sufficient  repair  and 
preservation.  The  Atty-Gen.  demurred  to  sev- 
eral of  the  allegations  in  the  plea,  and  replied 
to  others.  Among  others  of  the  replications  is 
the  following:  that  Coles  did  not  build  a  bridge 
from  Harlem  across  Harlem  River  to  Morris- 
ania,  the  width  of  which  was  and  hath  been  and 
is  not  less  than  24  feet,  and  between  the  center 
arches  whereof  there  was  and  hath  been  and  is 
an  opening  not  less  than  25  feet,  over  which 
there  was  and  hath  been  and  is  a  draw  not  less 
than  12  feet  for  the  free  passage  of  vessels  with 
fixed  standing  masts,  concluding  to  the  coun- 
try, and  adding  a  similiter.  The  Atty-Gen.  also 
replied  (after  setting  forth  the  Act  of  1795, 
which  authorizes  Coles  to  erect  a  stone  dam  as 
the  foundation  of  the  bridge,  with  a  lock  8 
feet  wide  and  40  feet  long,  for  the  passage  of 
boats,  and  requires  him,  or  his  assigns  to  give 
security  to  the  Treasurer  of  the  State  in  the 
penal  sum  of  £4,000,  that  he  will  erect  and 
complete  the  bridge  within  4  years,  and  pre- 
serve the  same  in  good  and  sufficient  repair 

The  authority  in  the  statute  to  the  Attorney-Gen- 
eral, to  file  an  information  against  corporate  bodies 
whenever  they  shall  offend  against  any  of  the  pro- 
visions of  the  Act  creating  them,  leaves  open  the 
question  whether  the  offense  charged  amounts  to 
cause  of  forfeiture. 

A  franchise  considered  as  a  property  or  estate,  is 
an  estate  upoii  condition,  and  not  a  conditional  lim- 
itation and,  consequently,  the  principles  and  rules 
of  law  apply  to  such  estate  which  govern  and  in- 
terpret other  estates  upon  condition. 

Precedent  conditions,  which  must  take  place  be- 
fore the  estate  can  vest,  must  be  literally  performed. 
Conditions  subsequent  and  conditions  annexed  by 
operation  of  law,  require  only  a  substantial  per- 
formance. 

Where  a  franchise  is  granted,  and  the  estate  has 
become  legally  vested  by  the  due  and  full  perform- 
ance of  the  conditions  precedent,  the  courts  lean 
against  forfeiture,  and  construe  conditions  going  to 
defeat  the  estate,  in  favor  of  the  grantee,  as  far  as 
it  is  compatible  with  the  plain  intent  of  the  condi- 
tion ;  a  minute  and  literal  compliance  with  the  very 
letter  is  not  required— a  substantial  performance 
will  prevent  a  forfeiture. 

To  enable  the  court  to  pronounce  judgment  of 
ouster,  the  verdict  must  find  not  merely  the  breach 
of  the  letter  of  a  subsequent  condition,  but  of  its 
intent  and  meaning  ;  or,  in  other  words,  that  the 
condition  was  violated  according  to  its  legal  con- 
struction, or  according  to  the  right  of  the  matter. 
Such  violation  would  be  shown  by  a  general  finding, 
where  the  pleadings  are  in  such  a  form  that  the 
finding  shows  positively  that  the  cause  of  forfeiture, 
or  right  of  re-entry  had  been  directly  proved,  or 
where  special  facts  are  found  which  the  court  ad- 
judge to  amount  to  a  substantial  breach  of  the  con- 
dition. But  if  the  verdict  find  only  particular  facts, 
which  do  not  show  affirmatively  any  certain  and 
substantial  breach  of  condition,  or  from  which  such 
breach  must  necessarily  be  inferred,  but  merely  a 
possible  and  contingent  breach,  such  as  may  or  may 
not  amount  to  legal  cause  of  forfeiture :  no  nmtter 
whether  the  verdict  be  in  form  general  or  special— 
whether  it  submit  the  facts  in  technical  form  to  the 
judgment  of  the  court,  or  is  simply  responsive  to 
the  issue,  judgment  of  ouster  cannot  be  rendered. 
Thus :  where  the  grant  of  a  franchise  to  build  a 
bridge  and  collect  tolls,  requires  a  draw  to  be  left 
of  the  width  of  25  feet,  and  a  bridge  is  built  with 
such  a  draw,  but  in  the  process  of  time  the  breadth 
of  the  draw  becomes  reduced,  and  the  jury  find 
"  that  the  breadth  of  the  draw  is  not  now  and  has 
not  for  some  years  been  of  the  required  breadth  of 
25  feet,"  without  finding  that  the  draw  was  material 
to  the  object  of  the  grant,  or  that  from  its  diminu- 
tion, injury  or  inconvenience  had  resulted  or  was 
likely  to  result  to  the  public  or  to  individuals,  or 

WKND.  23. 


during  the  term  of  60  years)  that  neither  Coles 
or  his  assigns  had  given  such  security.  To- 
some  of  the  replications  the  defendants  de- 
murred, and  upon  others  issues  of  fact  were 
joined. 

The  cause  was  tried,  and  the  jury  found:  1. 
That  Coles  became  vested  with  the  right  of 
Morris  to  build  the  bridge  *and  to  de-  [*544 
mand  tolls;  2.  That  Coles  built  the  bridge;  the 
width  of  which  was,  and  ever  since  has  been, 
and  is  not  less  than  24  feet,  and  between  the 
center  arches  whereof  there  was  until  the  time 
in  this  behalf  mentioned  an  opening  of  the 
width  of  not  less  than  25  feet;  that  since  the 
year  1825,  until  the  commencement  of  this  suit, 
there  was  not  an  opening  between  the  center 
arches  of  the  width  of  25  feet,  but  that  at  all 
times  since  the  year  1825,  to  the  commence- 
ment of  this  suit,  said  opening  was  of  less 
width  than  25  feet ;  over  which  opening  there 
was  and  ever  since  hath  been  and  is  a  draw 
not  less  than  12  feet  for  the  free  passage  of  ves- 
sels with  fixed  standing  masts;  3.  That  Coles- 
sold  and  transferred  divers  shares  of  his  right 
in  the  bridge  and  franchise  to  divers  persons, 
and  that  the  defendants  own  several  of  the 
shares;  4.  That  the  bridge  hath  been  kept  and 
maintained  by  Coles  and  his  assigns  in  good 

that  the  condition  had  not  been  substantially  per- 
formed, judgment  of  ouster  cannot  be  pronounced^ 

Where  the  grantee  of  such  franchise  has  per- 
formed the  conditions  precedent,  and  an  ouster  is- 
sought  on  the  ground  of  the  breach  of  the  condi- 
tions subsequent  to  continue  the  bridge  in  the  form 
in  which  it  was  originally  built,  the  burden  of  proof 
lies  on  the  Atty-Gen.  to  show  not  only  a  departure 
from  the  original  form,  but  that  such  departure  is. 
material  in  reference  to  the  end  and  object  of  the 
grant. 

The  proper  form  of  proceedings,  in  cases  of  in- 
formation in  the  nature  of  quo  warranto  for  breach 
of  conditions  subsequent,  is  this :  in  the  informa- 
tion, the  Atty-Gen.  charges  that  a  corporation  or 
individuals  have  usurped  certain  franchises,  and 
calls  upon  them  to  show  by  what  warrant  they  use 
and  exercise  the  same.  The  defendants,  if  they 
hold  under  a  legislative  grant,  plead  such  grant.and 
allege  performance  of  all  conditions  precedent  con- 
tained in  it,  and  the  Atty-Gen.  replies,  setting  forth 
specially  causes  of  forfeiture  on  which  he  relies  for 
judgment  of  ouster. 

The  defendants  in  this  case  (or  those  under  whom 
they  claim)  having  been  authorized  by  an  Act  of  the 
Legislature  to  build  a  bridge  across  Harlem  River, 
and  to  collect  tolls  from  passengers,  and  having 
been  required  in  the  building  of  the  bridge, between 
the  center  arches  thereof,  to  leave  an  opening  not 
less  than  25  feet,  over  which  there  shall  be  a  draw 
not  less  than  12  feet  for  the  free  passage  of  vessels ; 
pleaded  to  an  information  that  in  1797  the  bridge 
was  built  in  conformity  with  the  requirements  of- 
the  Act,  and  that  the  opening  and  draw  of  the  re- 
quired width  had  ever  since  continued.  The  Atty- 
Gen.  took  issue  upon  these  allegations  and  the  jury 
found  specially,  that  since  the  year  1825  there  had 
not  been  an  opening  of  25  feet,  but  that  the  opening 
was  of  less  width  than  25  feet.  Senator  V.  held  that 
the  Atty-Gen.  not  having  in  his  replication  alleged 
the  diminution  in  the  opening  of  the  bridge,  as 
cause  of  forfeiture,  but  merely  having  taken  issue 


Atty-Gen.,  in  taking  issue  upon  that  allegation.had 
taken  issue  upon  an  immaterial  fact,  and  that,  con- 
sequently, judgment  of  ouster  could  not  be  pro- 
nounced :  but  that  a  repleader  should  be  awarded, 
or  a  new  trial  be  granted  in  the  nature  of  a  replead- 
er, by  giving  leave  to  apply  to  the  Supreme  Court 
for  an  amendment  of  the  pleadings. 

The  proceeding  for  vacating  franchises,  lawfully 
acquired,  but  subsequently  forfeited  in  the  hands 
of  individuals  claiming  not  as  corporators  but  as 
natural  persons,  may  be  by  information  though  on 
the  relation  of  private  persons ;  the  remedy  is  not 
limited  to  scire  facias. 
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repair ;  5.  That  it  hath  been  In  the  uninter- 
rupted possession  of  Coles  and  his  assigns  since 
its  erection,  and  they  have  during  all  the  time, 
•etc.,  used  and  exercised  the  franchise  granted 
by  the  Act  of  the  Legislature  of  Mar.  1,  1790, 
:iiul  three  other  Acts  In  the  plea  mentioned;  6. 
That  Coles  did  give  the  security  required  by 
the  Act  of  1795.  Upon  this  verdict,  the  Su- 
preme Court  rendered  judgment  of  ouster.  See 
opinion  delivered  by  the  Chief  Justice,  21 
Wend.,  235  et  seq.  The  verdict  was  entered 
upon  the  record,  as  above  stated,  to  enable  the 
defendants  to  sue  out  a  writ  of  error;  the  man- 
ner in  which  the  jury  returned  their  verdict 
was  rather  peculiar,  as  may  be  seen  in  the 
report  of  the  case  in  the  Supreme  Court,  p. 
239.  The  defendants  sued  out  a  writ  of  error. 
The  cause  was  argued  in  this  court  by, 

Messrs.  S.  Stevens  and  G.  Griffin,  for 
plaintiffs  in  error. 

Messrs.  D.  Lord,  Jr.,  and  Willis  Hall, 
Atty-Gen.,  for  the  people. 

Points  for  the  plaintiff's  in  error. 

I.  An  information,  in   the  nature  of  a  quo 
warranto,  is  not  the  appropriate  remedy  to  an- 
545*]  nul  or  vacate  a  franchise,  *which  has 
been  duly  granted  to  an  individual,  upon  the 
ground  that  it  has  been  subsequently  forfeited 
by  an  abuser  or  misuser  of  the  franchise.     1. 
At  common  law,  a  scire  facias,  and  not  a  quo 
warranto,  was  the  proper  remedy  to  seize -or 
annul  a  franchise,  which  had  been  forfeited  by 
a  breach  of  any  condition  subsequent.     King 
v.  Passmore,  3  T.   R. ,  244 ;  King  v.  Wynn,  2 
Barnard,  391;  Slee  v.  Bloom,  5  Johns.  Ch.,  380, 
381;  Wilcocks,  Corp.,  334,  pi.  867,  868;  6  Jac. 
L.   Die.,   28  ;  sci.  fa.   to  repeal  Patents  and 
Grants  ;  London  City  v.  Vanacre,!  Ld.  Raym., 
499  ;  8.  C.,  12  Mod.,  271,  272  ;  3  Crui.,  tit.  27, 
Franchise,  sec.  89,  276,  marg. ;  Com.  Dig.  Pre- 
rogative, D,  69  ;  Ibid.,  Patent,  F,  2.     2.  The 
Revised  Statutes  do  not  authorize  an  informa- 
tion in  the  nature  of  a  quo  warranto  to  try  the 
question  of  forfeiture  of  a  franchise  held  by  an 
individual  or  natural  person.     2  R.  S.,  581, 1st 
ed.     3.  The  forfeiture  by  a  natural  person  of 
a  franchise  duly  granted  to  him,  by  the  non- 
performance  of  a  condition  subsequent,  not 
being  a  case  within  the  statute  authorizing  an 
information  to  be  filed  on  the  relation  of  a  pri- 
vate individual,  if  an  information  in  the  nature 
of  a  quo  warranto  should  be  deemed  the  proper 
remedy  to  try  the  question  of  such  forfeiture, 
still  it  cannot  be  filed  on  the  relation  of  a  pri 
vate  individual,  nor  can  it  be  filed  at  all  with 
out  leave  of  the  court.     Com.   v.  Ins.   Co.,  5 
Mass.,  230,  232  ;  Slee  v.  Bloom,  5  Johns.  Ch., 
381;  Pres.,  etc.,  of  Turnpike  Road  Co.v.  McCon- 
aby,  16  Serg.  &  R.,  145  ;  Sir  William  Lowther's 
case,  2  Ld.   Raym.,  1409.     4.  The  remedy  by 
scire  facias,  in  cases  of  thisdesciiption,  is  given 
by  statute.     2  R.  S.,  578,  579,  sec.  12.  sub.  3, 
1st  ed.;  Id.,  479,  sec.  12,  sub.  8,  2ded.  5.  But 
if  it  should  be  considered  that  the  statute  has 
not  prescribed  the  remedy  by  scire  facias  in 
cases  like  the  one  now  before  the  court.still  the 
statute  does  not  prohibit  that  remedy  or  give 
any  other  and,  therefore,  the  remedy  by  scire 
facias  still  remains  the  appropriate  remedy  at 
common  law. 

II.  But  if  an  information  in  the  nature  of  a 
quo  warranto  should  be  deemed  the  appropri- 
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ate  remedy, in  cases  of  this  *deficription.[*546 
still  it  is  submitted  that  the  form  of  the  present 
information  is  not  adapted  to  this  case  ;  that 
there  is  no  issue,  fact  or  circumstance  found 
by  the  verdict,  which  in  any  manner  sustains 
the  ground  of  complaint,  or  cause  of  action  set 
forth  in  the  information.  The  people  are  not, 
therefore,  entitled  to  judgment.  1  Bl  Com 
485. 

III.  Should  the  court  be  of  opinion  that  the 
mere  question  of  forfeiture,  in  a  case  where  the 
defendants  below  were  in  no  sense  usurpers  at 
the  time  of  filing  the  information,  can  be  le- 
gally tried  upon  an  information  in  th?s  form, 
then,  we  insist,  that  by  the  true  construction 
of  the  Act  creating  this  franchise,  and  the  sev- 
eral Acts  in  relation  thereto,  the  omission  to 
continue  the  opening  between  the  center  arches 
of  the  bridge  to  the  full  extent  of  25  feet, is  not 
a  violation  of  any  condition  upon  which  the 
title  to  the  franchise  depends. 

IV.  The  Legislature, in  authorizing  the  Atty- 
Gen.  to  file  an  information  in  the  nature  of  a 
quo  warranto  in  certain  cases,  without  first  ob- 
taining the  leave  of  the  court,  did  not  intend  to 
vary,  and  have  not  varied,  the  principles  upon 
which  the  judgment  of  ouster  depends.     It  is, 
therefore, respectfully  submitted, that  to  justify 
or  warrant  a  judgment  of  ouster,  as  grave  a 
case  of  delinquency  should  be  shown  as  would 
have  been  required  to  induce  the  court  to  grant 
leave  to  file  an  information  before  the  Revised 
Statutes.     Should  this  principle  be  sustained, 
then  we  insist  that  there  is  no  pretense  of  a 
sufficient  ground  or  cause  of   forfeiture  pre- 
sented by  the  record  now  under  consideration. 
1.  Leave  to  file  an  information   in   the  nat- 
ure of  a  quo  warranto  has  been  invariably  re- 
fused in  cases  like  the  present.     IT.  R.,  2  ;  2 
Burr.,  780  ;  2  Johns.,  184;  Ang.  &  Ames,  489; 
4  East,  327.     2.  An  ample  remedy  is  furnished 
to  the  people,  as  well  as  to  individuals.forany 
injury  that  may  be  sustained  from  the  breach 
of  the  condition  subsequent, alleged  in  this  case, 
without  forfeiting  the  franchise.     No  public 
benefit  can  be  derived  from  a  judgment  of  for- 
feiture in  this  case  ;  public  justice  does  not  re- 
quire it,  and  the  law, which  abhors  forfeitures, 
will  never  volunteer  to  *declare  one.  [*547 
4  Pick.,  460  ;  2  Cai.,   192  ;  11  Johns.,  122  ;  4 
Wend..  667. 

V.  Should  none  of  the  foregoing  positions  be 
deemed  tenable,  still  we  submit  that  (he  record 
shows  a  perfect  title  in  the  defendants  below, 
to  the  franchise  in  question.     1.  The  plea  sets 
up  a  perfect  valid  title  to  the  franchise.     Of 
this  there  can  be  no  dispute.     2.  The  finding 
of  the  jury  fully  sustains  every  material  allega- 
tion in  the  plea.    First.  Every  part  of  all  the 
issues  taken  upon  the  plea  by  all  of  the  repli- 
cations, except  the  second,  is  found  for  the  de- 
fendants below.  Second.  The  material  part  of 
the  issue  formed  by  the  second  replication,  is 
also  found  for  the  defendants  below.     1.  The 
the  statement  or  allegation  in  the  plea, that  the 
opening  between  the  center  arches,  "ever  since 
the  erection  of  the  bridge,  has  been  and  still  is" 
not  less  than  25  feet.is  wholly  unnecessary  and 
immaterial  as  an  answer  to  the  information. 
It  forms  no  part  of  the  defendants'  title      The 
plea  shows  a  full  and  perfect  title  without  it. 
It  is,  therefore,  not  only  immaterial, but  irrele- 
vant, and  may  be  rejected  as  surplusage.     2. 
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If  the  last  position  be  correct,  it  necessarily  fol- 
lows,that  that  part  of  the  issue  which  is  formed 
by  a  simple  denial  in  the  second  replication  of 
this  unnecessary  and  impertinent  averment  in 
the  plea,  must  be  an  immaterial  issue.  It  is 
only  where  issue  is  taken  upon  a  fact  in  the  plea 
material  to  the  defendants'  title,  that  a  finding 
upon  it  against  the  plea  entitles  the  people  to 
judgment.  3.  If  the  Atty-Gen.  intended  to  in- 
sist upon  a  forfeiture  of  this  franchise  for  a 
breach  of  any  condition  subsequent,  it  was  in- 
cumbent on  him  to  have  replied  such  matter, 
particularly  setting  forth  with  precision,  when, 
where  and  how  in  particular,  such  condition 
had  been  violated  by  defendants,  to  which  de- 
fendants might  set  up  any  new  matter  in  avoid- 
ance, or  take  issue,  as  the  case  might  require. 
1.  This  proceeding  being  of  a  penal  character, 
seeking  to  enforce  a  forfeiture,  the  defend- 
ants below  have  a  right  to  insist  on  the  utmost 
strictness  in  pleading,  and  require  that  the 
cause  of  forfeiture,  which  is  sought  to  be  en- 
forced, should  be  set  forth  with  all  the  partic- 
ularity and  precision  required  in  pleadings  in 
criminal  cases.  2.  The  simple  denial  of  this 
548*]  immaterial  allegation  in  the  plea, 
could  not  and  did  not  exonerate  the  people 
from  the  necessity  of  replying  a  forfeiture  spe- 
cially, with  all  necessary  particularity,  if  they 
intended  to  insist  upon  it.  4.  Whether  the  ver- 
dict is  regarded  as  a  special  verdict, or  as  a  spe- 
cial finding,  it  is  wholly  insufficient  to  warrant 
or  authorize  a  judgment  of  forfeiture.  1st. 
This  proceeding  is  in  its  nature  criminal,  and 
seeks  to  impose  upon  the  defendants  below  an 
absolute  forfeiture  of  their  franchise ;  there- 
fore, there  can  be  no  intendment  in  favor  of 
the  people,  upon  the  special  finding  of  the  jury 
beyond  the  facts  found  by  the  verdict.  8  Cow., 
600,  682;  11  Wh.,  415;  8  Ring.,  204;  2  Eng.  C. 
L.,  272;  t)  Wend.,  352;  21  Pick.,  513,  514.  2d. 
The  verdict  shows  a  perfect  title  in  the  defend- 
ants below,  if  there  has  been  no  forfeiture;  and 
none  is  shown.  -3d.  The  verdict  is  so  vague 
and  uncertain  as  to  everything  touching  a  for- 
feiture of  the  franchise,  that  no  definite  con- 
clusion of  law  can  be  deduced  from  it;  at  most, 
it  only  finds  facts  which  may  tend  to  prove  or 
show  a  forfeiture,  but  it  does  not  find  a  for- 
feiture, and  the  court  cannot,  as  mere  matter 
of  law,  adjudge  a  forfeiture  of  the  franchise 
upon  this  finding.  6  Ad.  &  Ell.,  143;  33 Eng. 
C.  L.,  26. 

Points  on  behalf  of  the  people. 

I.  The  right  of  having  a  bridge  over  a  nav- 
igable river,  with  the  right  to  take  toll  and  to 
exclude  other  means  of  crossing,  is  a  public 
franchise:   it  can  have  no  foundation,  other 
than  the  grant  of  the  sovereign,  and  must  be 
presumed  to  be  in  consideration  of  public  serv- 
ice. Crui.  Dig.,  Franchises,  tit.  27;  Com.  Dig. 
Quo  Warranto,  A;  Idem,  Liberties,  C,  how  lost; 
Idem,  Toll,  C;  Hex  v.    Nicholson,  I   Str.,  299; 
Sir  Wm.  Lowther's  case,  2  Ld.  Raymond,  1409; 
IT.  R.,  660;  Ld.  Pelham  v.  Pickersgill,  2  Inst. 
ch.  31,  p.  219,  etseq.;  4 Mod.,  319;  Warringlon 
v.  Mosely,  4  Ad.  &  Ell.,  384;  Rex  v.  Ward,  31 
Com  L.  R.,  92;  People  v.  R.  R.  Go.,  15  Wend., 
132. 

II.  By  the   Act  of  1790,   the  grant  of  the 
549*]   bridge  privilege  *was,  in  its  terms, 
limited  to  a  bridge  specially  and  clearly  de- 
scribed.    There  is  no  grant  of  the  right  to 
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erect  or  maintain  a  bridge  of  any  other  de- 
scription or  dimensions,  or  to  take  toll  on  a 
bridge  of  any  other  description ;  and  the  words 
of  description  apply  prospectively  to  embrace 
the  whole  duration  of  the  bridge;  the  Act  of 
1795  only  varied  one  part  of  the  description  of 
the  bridge,  namely:  its  width. 

III.  The  bridge  privilege,  both  from  its  nat- 
ure as  a  public  franchise  and  from  the  terms 
of  the  Act  on  which  it  rests,  was  subject  to  a 
limitation  and  condition  of  conformity  to  the 
requirements  of  the  law:  a  violation  of  those 
requirements,  unexcused,  terminates  the  fran- 
chise at  the  election  of  the  people.     Wilcocks, 
Corp.,  334,  454,  Com.  Dig.   Franchises,  C,  3; 
Idem,  Condition,  R;/tfem,Liberties,  C;  4  Mod., 
496;  City  of  London  v.  Van  Acre,  Co.  Litt.,  234 
a;  Litt.  sec  378. 

IV.  The  Acts  of  the  Legislature  having  pos- 
itively and  definitely  fixed  the  least  dimensions 
of  those  particulars  which  they  make  essential 
to  the  franchise,  there  is  no  power  in  courts  to 
dispense  with  the  statutory  requirements. 

V.  The  requiring  and  giving  of  the  bond 
under  the  6th  section  of  the  Act  of  1795,  does 
not  exclude  the  terminating  of  the  franchise 
for  a  violation  of  the  terms  in   which  it  is 
granted.     2  Ld.  Raymond,  814;  Noke's  case,  4 
Co.,  80;  Inguldee  v.  May,  9  Ves.,  330;  Platt, 
Covenants,  547. 

VI.  The  violation  of  any  of  the  particulars 
which  are  essential  to  the  original  existence  of 
the  franchise,  terminates  the  right  to  it. 

VII.  The  record  shows  an  unexcused  viola- 
tion of  the  very  terms  of  the  grant,  for  a  peri- 
od of  more  than  10  years  prior  to  and  at  the 
commencement  of  the  suit.  1.  The  claimants 
have  alleged  in  their  plea,  that  there  ever  had 
been  an  opening  between  the  center  arches  of 
the  bridge,  of  not  less  than  25  feet.     The  ver- 
dict upon  the   issue    thus  presented,  decides 
this  plea  against  the  claimants.  2.  The  people 
in  their  replication  allege  that  the  bridge  has 
been  destitute  of  the  statutory  requirement. 
The  claimants  have  neither    demurred  nor 
pleaded  in  avoidance  *of  this  allega-  [*55O 
tion.     They  have  denied  it,  and  gone  to  trial 
on  that  denial.     They  have  treated  it  as  an  is- 
sue; upon  which  issue  the  verdict  is  against 
them.     Even  if  the  issue  were  joined  prema- 
turely, that  would  have  been  matter  of  form, 
and  cured  by  verdict.   '1  Saund.,  288,  n.  1; 
Steph.  PL,  147;  2  Saund,  317,  n.  6;  2  R.  S., 
424,  sec.  7;  4  Cow.,  119.  8.  The  claimants  be- 
ing in  possession  of  their  franchise.are  charge- 
able with  the  knowledge  of  its  state  and  his- 
tory.    If  there  were  any  facts  explaining  the 
non  conformity  with  the  statute,  either  as  to 
extent  or  immateriality,  or  excusing  such  non- 
conformity, they  were  bound  to  allege  them. 
4.  The  non  conformity  alleged  and  found  by 
the  jury  was  material,  because  it  was  a  viola- 
tion of  the  utmost  limit  of  obstruction  of  the 
river  allowed  by  the  statute.     The  statement 
of  any  particular  extent  or  consequence  of 
diminution  would  have  been  immaterial,  and 
not  issuable.    Steph.  PI.,  244.    5.  The  claim- 
ants of  public  rights  and  franchises  are,  by  the 
common  law,  bound  to  make  title  to  their  fran- 
chises, by  alleging  and  proving  a  conformity 
to  the  law  of  their  creation.     Their  pleadings 
are  presumed  to  show  all  the  facts  favorable 
to  them  in  the  form  most  beneficial  to  them- 
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selves.  A  verdict  falsifying  their  allegation 
in  the  terms  in  which  it  is  pleaded  by  them, 
must  be  decisive,  6.  The  verdict  is  in  the  lan- 
guage of  the  issue  and  of  the  Act  of  the  Leg- 
islature; and,  unless  the  latter  be  immaterial, 
the  verdict  is  not. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  President  of  the  Senate.  The  rights 
and  duties  of  the  parties  in  this  case  arise  un- 
der several  Acts  of  the  Legislature.  The  priv- 
ileges and  immunities  granted  in  these  Acts 
constitute  the  franchise,  which  is  the  subject 
of  this  proceeding.  These  Acts  also  prescribe 
the  conditions  upon  which  it  was  granted  and 
is  held.  It  will  be  at  once  perceived  that  this 
case  involves  many  points  important  as  well 
to  the  parties  interested  as  the  people  of  this 
State,  who,  through  their  representatives  in 
551*]  the  Legislature, *originally  granted  the 
franchise,  and  fixed  its  conditions. 

In  examining  these  several  points,  it  is  ma 
terial,  in  the  first  place,  to  inquire  what  were 
the  objects  contemplated  in  the  granting  and 
accepting  of  this  franchise?  These,  so  far  as 
the  people  on  the  one  part  were  concerned, 
were  two:  1.  To  procure  for  the  public  a  new 
and  better  mode  of  passing  the  Harlem  River 
at  the  point  proposed.  2.  In  providing  for  the 
public  this  new  accommodation,  to  do  it  in 
such  manner  as  to  continue  to  the  public,  not 
materially  impaired,  the  free  navigation  of  that 
arm  of  the  sea;  and  so  far  as  the  grantee  of  the 
franchise  on  the  other  part  was  concerned,  its 
beneficial  object  was  the  right,  on  complying 
with  the  conditions  of  the  grant,  to  exact  and 
take  the  toll  therein  prescribed  during  the 
term  of  60  years.  This  beneficial  object  is 
rightfully  made  dependent  upon  the  contin 
ued  accomplishment  of  the  other  two.  To  as 
sure  the  accomplishment  of  these  two  objects, 
it  was  essential  that  the  structure  to  be  erected 
should  not  only  be  originally  built  in  the  man- 
ner and  according  to  the  dimensions  prescribed 
in  the  grant,  but  that  it  should  also  continue  to 
be  so  upheld  during  the  term  of  the  grant. 
The  former  was  not  more  necessary  to  the  first 
vesting  of  the  grantee's  title,  than  the  latter  to 
its  continued  existence.  Both  were  equally  in- 
dispensable. The  dimensions  of  the  bridge 
prescribed  in  the  grant  are  to  be  taken  as  the 
settled  judgment  and  agreement  of  both  par- 
ties as  to  what  was  necessary  to  the  attain- 
ment of  the  first  two  objects  of  the  grant. 
These,  therefore,  are  to  be  strictly  observed  as 
conditions  equally  indispensable  to  the  com- 
mencement and  to  the  continuance  of  the  title 
to  the  franchise. 

The  doctrine  which  has  been  advanced, that 
an  observance  of  the  requirements  of  the  grant 
is  only  essential  as  a  condition  precedent  to 
the  vesting  of  the  gran  tee's  title,  and  not  equal 
ly  essential  as  a  condition  of  its  continuance, 
would  seem  to  be  not  only  subversive  of  the 
two  great  objects  of  the  grant,  so  far  as  the 
people  are  concerned,  but  would  also,  un- 
doubtedly, be  a  violation  of  the  intention  of 
both  parties.  It  would,  indeed,  be  the  height 
552*]  of  absurdity  to  suppose,  *that  in  pre 
scribing  the  dimensions  of  the  structure  to  be 
erected  over  this  navigable  water,  the  parties 
intended  merely  to  fix  a  condition  of  the  orig- 
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inal  construction  which  was  not  equally  obli- 
gatory In  the  future  maintenance  of  the  woik. 
If  those  prescribed  dimensions  of  the  structure 
were  essential  to  the  free  navigation  of  the 
stream  at  the  time  of  its  completion,  would 
they  not  be  equally  so  at  every  subsequent  mo- 
ment of  the  term  of  the  grant?  And  is  it  to  be 
supposed  that  the  vigilant  guardians  of  the 
people's  interests  would  take  care  to  secure  the 
former,  and  not  equally  provide  for  the  latter? 
That  they  would  fix  a  condition  to  the  vesting 
of  the  title  to  the  franchise,  which  was  not 
equally  indispensable  to  its  continuance?  A 
failure  in  the  latter,  no  less  than  the  former, 
would  defeat  the  great  public  objects  of  the 
grant.  Both,  therefore,  are  equally  important, 
and  equally  binding. 

In  the  second  of  those  objects,  too,  the  grant- 
ee of  the  franchise  is  no  less  interested  than 
the  people  themselves;  for  the  legality  and  of 
course  the  validity  of  the  grant  depends  upon 
this.  The  right  of  an  individual  State  to  build 
or  authorize  the  building  of  a  bridge  across  a 
navigable  water  of  the  U.  S.,  although  within 
the  territory  of  such  State,  can  only  be  exer- 
cised in  such  manner  as  not  materially  to  in- 
terrupt the  free  navigation  of  such  water,  or 
seriously  conflict  with  the  Constitution  and 
laws  of  the  U.  S.  regulating  such  navigation. 
The  adjudicated  cases  concede  to  the  individ- 
ual States  the  right  to  erect  or  authorize  to  be 
erected  bridges  across  arms  of  the  sea,  within 
their  respective  territories,  where  the  tide  ebbs 
and  flows,  and  which  are  navigable  by  licensed 
coasting  vessels;  provided  such  bridges  be  built 
with  a  draw  for  passing  and  repassing  vessels 
free  of  expense,  and  without  material  inter- 
ruption. The  object  of  such  a  power  in  the 
several  States  is  not  inconsistent,  but  in  strict 
harmony  with  that  of  the  constitutional  power 
of  Congress  "to  regulate  commerce."  Both 
have  in  view  the  public  accommodation  and 
the  public  interests.  If  these  require  such  a 
facility  for  passing  the  navigable  water;  if 
they  would  be  more  promoted  by  the  erection 
of  such  a  structure  than  *commerce  [*5fi.'5 
would  suffer  by  the  immaterial  interruption, 
then  the  power  may  be  exercised  by  the  sev- 
eral States  within  their  respective  territories; 
and  bridges  over  navigable  waters  are  thus 
within  State  powers,  and  placed  under  State 
control,  in  the  same  manner  as  ferries,  for 
which  they  are  only  better  substitutes.  The 
validity  of  this  power,  however,  in  the  several 
States,  whether  in  the  original  construction 
or  subsequent  upholding  and  regulation  of 
bridges,  depends  always  upon  its  being  so  ex- 
ercised as  not  to  conflict  with  the  Constitution 
and  laws  of  the  U.  S. ,  and  occasion  no  serious 
impediment  or  material  interruption  to  navi- 
gation and  commerce.  If  wisely  exercised, 
without  adding  materially  to  the  embarrass- 
ments of  the  former,  it  may  greatly  increase 
the  facilities  of  the  latter.  This  doctrine  is 
fully  laid  down  in  Corfield  v.  Coryett,  4  Wash. 
C.  C.,  371.  in  Gibbons  v.  Ogden,  9  Wh.,  1,  and 
in  People  v.  R.  R.  Co.,  15  Wend.,  118,  and  par- 
ticularly in  the  latter  case,  where  Ch.  J .  Sav- 
age very  fully  and  ably  examines  the  whole 
subject,  as  Judges  Washington.  Marshall  and 
Johnson  had  done  in  the  other  cases. 

The  great  importance,  therefore,  even  to  the 
grantee  as  well  as  the  public,  of  the  second 
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object  of  this  grant  will  be  readily  seen;  and 
it  was  especially  incumbent  on  the  Legislature, 
in  making  the  grant,  to  provide  for  and  assure 
its  attainment.  This  was  due  not  only  to  the  in- 
terests of  their  own  constituents,  for  which 
they  were  particularly  bound  to  provide;  but 
to  the  legal  and  constitutional  rights  of  citi- 
zens of  other  States,  which  were  beyond  their 
power  or  control,  but  which  they  were  bound 
to  respect.  The  principle  of  "sic  utere  tuo  ut 
alienum  non  Icedas"  was  particularly  applicable 
and  binding  upon  them.  This  second  object, 
therefore,  was  essential  to  the  very  vitality  of 
the  grant. 

But  upon  broad  and  general  principals,  uni- 
versally applicable  in  all  cases  of  a  grant  of  a 
public  franchise  upon  conditions,  it  is  not  more 
essential  to  the  interests  of  the  people  than  it 
is  sound  in  principle,  that  the  grantee  of  such 
franchise  should  be  held  to  a  strict  perform 
554*]  ance  of  the  conditions  *upon  which 
the  grant  is  made.  If  a  departure  from  these 
conditions  be  permitted,  there  is  no  longer  any 
fixed  standard  of.  right  between  the  parties, 
and  everything  is  involved  in  doubt  and  un- 
certainty. The  evil  of  this  may  readily  be  in- 
agined,  and  clearly  shows  that  a  strict  adher- 
ence to  express  conditions  is  the  only  true  rule. 
There  would  be  no  safety  under  any  other. 
It  is  this  rule  that  we  are  either  to  affirm  or 
repudiate  in  the  present  case.  The  importance 
of  our  decision,  then,  in  this  case,  can  only  be 
measured  by  the  magnitude  of  the  public  in- 
terests involved  in  the  almost  countless  grants 
of  franchises  on  condition  already  in  existence, 
or  which  may  be  hereafter  called  into  being, 
by  the  future  legislation  of  the  State. 

This  general  principle  is  also  fortified  by 
reasons  to  be  drawn  from  the  nature  of  these 
grants.  A  franchise  is  a  privilege  or  immunity 
of  a  public  nature  which  can  only  be  legally 
exercised  by  legislative  grant.  It  is,  of  course, 
in  its  nature  exclusive,  or  a  monopoly.  These 
grants,  therefore,  should  not  be  favored.  They 
should  only  be  made  in  order  to  accomplish 
some  important  object  of  public  good,  not  oth- 
erwise so  well  or  so  fully  attainable.  The 
public  good,  and  not  the  private  interest  of  the 
grantee,  should  in  all  cases  be  at  once  the  prin- 
cipal inducement  to  and  the  main  object  of 
the  grant.  If  it  be  the  reverse,  then  legislation 
descends  from  its  elevated  and  appropriate 
sphere,  and  these  grants  cease  to  be  acts  of 
public  policy,  and  become  matters  of  private 
favoritism. 

If  these  views  be  correct,  then  these  grants 
of  public  franchises  are  not  mere  gratuities, 
but  contracts  upon  conditions.  A  perform- 
ance of  the  conditions  is  the  consideration  of 
the  contract,  and  constitutes  its  very  essence 
and  vitality.  In  the  case  before  the  court,  it 
has  been  shown  that  this  performance  was  also 
indispensable  to  the  legality  and,  of  course, 
validity  of  the  grant.  It  was  also  essential  to 
the  commencement  and  continuance  of  the 
grantee's  title  to  the  franchise.  It  was  not  more 
necessary  to  the  right  of  the  grantee  to  demand 
and  receive  the  prescribed  toll  for  the  use  of 
the  bridge,  the  first  moment  of  its  completion 
in  conformity  with  the  grant,  than  it  was  to 
555*]  the  continuance  of  *such  right  at  every 
subsequent  moment  during  the  whole  term  for 
which  the  franchise  was  granted.  Whether, 
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therefore,  this  performance  of  the  conditions 
of  the  grant  be  called  "a  continuing  condition 
precedent,"  or  "a  limitation  and  condition  of 
conformity  to  the  requirements  of  the  law,"  is 
not  material.  By  whatever  technical  name  it 
may  be  called,  it  commenced  and  ran  along, 
paripassu,  with  the  franchise.  The  beneficial 
right  of  the  grantee  began  and  ended  with  it. 
As  a  performance  of  these  conditions  vested 
the  franchise,  so  a  non-performance  of  them 
forfeited  it. 

The  fact  of  this  performance  was  put  at  is- 
sue by  the  pleadings,  and  was  found  against 
the  defendants  below,  in  not  merely  a  material, 
but,  as  we  have  already  seen,  the  most  material 
condition  of  the  grant;  a  condition  which  con- 
cerned the  character  of  the  Legislature,  the 
legality  of  its  Acts,  the  rights  of  citizens  of 
other  States,  and  the  interests  of  our  own.  It 
is  a  rule  of  law,  in  cases  like  the  present,  that 
if  only  one  material  issue  be  found  against  the 
defendants,  the  franchise  is  forfeited  and  the 
people  are  entitled  to  judgment  of  ouster.  See 
4  Burr.,  2143,  and  7  Com.  Dig.,  200,  tit.  Quo 
Warranto  (c,  5),  Judgment,  where  it  is  said, 
that  "if  one  material  issue  be  found  for  the 
Crown,  the  Crown  must  have  judgment." 

But  it  is  insisted  on  the  part  of  the  defend- 
ants below,  that  this  issue  was  an  immaterial 
one;  that  as  the  verdict  does  not  find  any  spe- 
cific diminution  in  the  statutory  dimensions  of 
the  center  arch  of  the  bridge,  it  might  have 
been  the  smallest  conceivable  and,  therefore, 
immaterial;  that  "the  verdict  is  so  vague  and 
uncertain  as  to  everything  touching  a  forfeit- 
ure of  the  franchise,  that  no  definite  conclu- 
sion of  law  can  be  deduced  from  it;"  that  "it 
is  wholly  insufficient  to  warrant  or  authorize  a 
judgment  of  forfeiture."  We  have  already 
seen  that  this  issue  was  upon  the  performance 
of  one  of  the  most  material  conditions  of  the 
franchise.  The  sovereign  power  that  made  the 
grant  of  the  franchise  also  fixed  this  condition, 
as  it  had  a  perfect  right  to  do.  In  doing  this, 
we  are  bound  to  suppose  that  it  was  influenced 
by  no  idle  caprice,  but  by  an  enlightened  judg- 
ment of  what  was  material  to  the  protection 
and  preservation  of  all  interests  concerned  in 
*the  grant.  It  alone  possessed  at  once  [*566 
the  power  to  make  the  grant,  and  full  discre- 
tion in  its  exercise.  Where,  then,  is  the  power, 
short  of  that  which  fixed  the  condition,  that 
can  either  modify  its  form  or  dispense  with  its 
performance?  Who,  under  the  adage  oft  in- 
voked by  delinquents,  "de  minimis  non  curat 
lex,"  will  say  the  precise  opening  of  25  feet  be- 
tween the  center  arches  of  the  bridge,  pre- 
scribed by  the  Legislature,  is  immaterial;  that 
24  feet,  or  even  some  smaller  dimensions,  will 
do  as  well?  that  a  substantial  performance  of 
this  condition  will  satisfy  every  requirement 
of  law  or  equity?  Will  this  court  undertake 
to  say  so?  Has  it  any  such  dispensing  power? 
When  the  Legislature,  which  alone  could  make 
the  grant,  and  had  the  exclusive  right  to  judge 
of  and  fix  its  conditions,  has  said  that  that 
opening  shall  be  25  feet,  can  this  court  say  that 
anything  less  than  the  prescribed  dimensions 
will  satisfy  the  requirements  of  the  grant,  or 
save  the  grantee  from  the  consequences  of  a 
non  performance  of  its  indispensable  condi- 
tions? 

Besides,  if  the  diminution  in  the  opening  be- 
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tween  the  center  arches  of  the  bridge  were  in 
fact,  as  is  pretended,  inconsiderable  or  trifling; 
or  if  that  diminution,  whatever  it  might  have 
been,  had  been  occasioned  by  accident,  by  the 
act  of  God,  or  of  third  persons,  or  even  by  the 
neglect  of  the  defendants  and  had  been  re- 
paired, this  might  have  been  pleaded  by  way 
of  avoidance  or  excuse.  But  the  defendants 
tendered  an  issue  generally  upon  the  perform 
ance  of  the  condition  in  which  the  Atty-Gen. 
joined,  and  the  issue  was  found  against  them. 
The  verdict  was  as  general  and  as  broad  as  the 
issue.  It  was  in  the  language  both  of  the  is- 
sue and  of  the  grant. 

Even  if  this  issue,  in  point  of  form,  were 
premature  or  misjoined,  that  being  matter  of 
form  is  cured  by  verdict.  In  the  case  in  error 
of  Bk.  v.  Smedes,  3  Cow.,  682,  it  was  well  re- 
marked by  Chancellor  Sanford,  that  "  The  es- 
tablished rules  of  our  law  authorize,  and  jus- 
tice and  public  convenience  require,  that  the 
power  of  a  verdict  to  cure  formal  defects  in 
pleading.should  be  liberally  applied."  The  de- 
fendants, too,  in  the  case  now  before  the  court, 
557*1  *having  acquiesced  in  the  conduct  of 
the  judge  on  the  trial  of  this  issue,  the  presump 
tion  must  be  that  he  did  his  duty;  that,  both 
in  his  admission  of  testimony  and  in  his  charge 
to  the  jury,  he  gave  the  defendants  the  full 
benefit  of  any  evidence  offered,  that  would  go 
to  show  either  that  the  diminution  was  imma- 
terial, or  if  material,  that  it  was  legally  ex- 
cused. The  verdict  upon  this  issue,  therefore, 
is  not  only  general,  but  stands  unimpeached. 
It  would  seem,  therefore,  to  be  fully  sufficient 
to  sustain  the  judgment  of  ouster  pronounced 
by  the  court  below. 

That  the  franchise  in  question  in  this  case  is 
a  public  franchise,  cannot,  I  think,  admit  of  a 
doubt ;  for,  whether  we  regard  its  subject  or 
its  source,  the  public  interests  it  effects,  or  the 
public  convenience  it  had  in  view,  all  concur 
in  fixing  its  character  as  that  of  a  public  fran- 
chise. 

As  little  doubt,  I  think,  can  be  entertained 
that,  under  our  statutes,  and  the  interpretation 
already  given  to  them  by  our  own  courts,  the 
remedy  sought  in  this  case  is  the  legal  and  ap- 
propriate remedy.  Our  Statute  of  1788  was  sub- 
stantially a  re-enactment  of  the  Statute  of 
Anne.  The  Revised  Statutes  are  much  broad- 
er upon  this  subject  and  clearly  embrace  the 
present  case.  This  remedy  is  there  made  equal- 
ly proper,  in  the  case  of  any  person  originally 
usurping  a  franchise  without  title;  and  in  that 
of  a  person  unlawfully  holding  and  exercising 
a  franchise.  This  latter  may  be  the  case  of  a 
franchise,  the  title  to  which  was  originally 
good,  but  the  holding  and  exercising  of  which 
had  become  unlawful  by  means  of  the  non- 
performance  of  the  conditions,  upon  which 
the  franchise  was  granted  and  upon  which  its 
title  originally  vested.  That  is  the  case  now 
before  the  court;  and  is  clearly  embraced  with- 
in the  provisions  of  the  Revised  Statutes.  It 
is  believed  that  this  remedy  is  also  good  at 
common  law.  See  7  Com.  Dig.,  p.  190,  tit.  Quo 
Warranto,  A,  and  cases  cited,  particularly  Rex 
v.  John  Leigh,  Mayor  of  Yarmouth,  decided  in 
1768  in  the  K.  B.,  by  Ld.  Mansfield,  Mr.  J. 
Yates  and  others,  and  reported  in  4  Burr. ,  2143. 

On  the  argument  of  the  present  case,  it  was 
insisted  on  the  part  of  the  plaintiffs  in  error, 
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that  the  Statute  of  1795*virtually  dis  [*558 
pensed  with  the  conditions  of  that  of  1790, 
making  the  original  grant  of  the  franchise  in 
question.  It  cannot  be  readily  perceived  how 
an  Act  of  the  main  provisions  of  which  the 
grantees  of  the  franchise  have  never  availed 
themselves,  and  which,  with  the  exception  of 
provisions  reducing  the  width  of  the  bridge 
from  30  to  not  le'ss  than  24  feet,  and  requiring 
the  grantees  to  give  security  for  its  completion 
and  future  maintenance,  can  possibly  have  the 
effect  of  either  dispensing  with  or  modifying 
the  other  conditions  upon  which  the  franchise 
was  originally  granted.  Those  conditions  re- 
main unchanged  and  in  full  force. 

Equally  difficult  is  it  to  perceive  how  the 
provision  of  the  Act  of  1795,  requiring  the 
grantees  of  the  franchise  to  give  security  for 
the  completion  and  maintenance  of  the  bridge, 
can  either  modify  the  original  conditions  of 
the  grant,  or  take  from  the  people  the  common 
law  remedy  for  a  non-performance  of  those 
conditions.  Instead  either  of  taking  away  or 
being  a  substitute  for  that  remedy,  it  was  but 
cumulative  and,  therefore,  "added  to  it.  In- 
stead, therefore,  of  either  modifying  or  dis- 
pensing with  the  original  conditions  of  the 
grant,  it  did  but  add  to  them  new  force,  by 
giving  a  new  remedy  for  their  non-performance. 

But  it  is  said  that  the  penalty  of  forfeiture 
is  a  severe  one  :  that  the  law  abhors  a  forfeit- 
ure ;  that  there  are  other  milder  remedies, 
which  should  have  been  invoked  on  this  occas- 
sion,  such  as  mandamus,  prohibition,  injunc- 
tion, civil  suits,  indictmentand,  in  this  case,  the 
cumulative  remedy  of  pecuniary  penalty.  It 
has  already  been  well  answered  by  the  counsel 
for  the  people  that  it  is  a  principle  of  policy  in 
public  grants,  that  the  law  should  be  prevent- 
ive, rather  than  remedial.  That  it  intends 
rather  to  prevent  wrongs,  than  to  provide  rem- 
edies for  such  wrongs.  This  great  and  salu 
tary  principle  of  preventive  remedies  requires 
a  strict  observance  of  the  conditions  of  public 
grants  ;  and  an  equally  strict  enforcement  of 
the  penalty  for  their  non-performance,  even  al 
though  that  penalty  be  a  forfeiture  of  the  fran- 
chise granted.  If  the  law  abhors  a  forfeiture, 
it  abhors  still  more  the  continued  enjoyment 
of  valuable  franchises  in  defiance  of  the  re- 
quirements of  the  laws  creating  them,  or  a 
*non-performance  of  the  conditions  [*559 
upon  which  they  were  originally  granted. 

This  case,  also,  under  the  judgment  of  the 
Supreme  Court,  is  presented  to  us  as  one  of 
great  hardship  for  the  plaintiffs  in  error,  and 
our  sympathies  have  been  strongly  appealed 
to  in  their  behalf.  I  am  not  unaware  how  im- 
portant to  the  individuals  interested  therein 
may  be  the  loss  of  a  valuable  franchise,  which 
they  have  long  enjoyed,  even  though  that  loss 
may  have  been  occasioned  by  their  own  fault; 
and  if  it  were  as  easy  to  do  justice  as  to  indulge 
sympathy,  our  labors  here  would  become  mat- 
ters of  personal  sentiment,  instead  of  hard  and 
unyielding  duty.  I  fully  admit  that  grants  of 
public  franchises  should  ever  remain  inviola- 
ble, so  long  as  their  conditions  are  faithfully 
performed,  and  they  continue  to  accomplish 
the  public  objects  for  which  they  were  made. 
The  public  faith  in  its  public  grants,  as  in  ev- 
erything else,  should  ever  be  preserved.  Nor 
am  I  insensible  to  the  obligation  of  protecting 
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private  property  in  such  grants;  but  the  public 
good  is  always  of  paramount  consideration  and 
regard.  The  private  loss,  however  great,  in  an 
individual  case,  has  but  a  feather's  weight, 
compared  with  the  magnitude  of  the  public 
evil  which  would  flow  from  a  precedent  that 
should  establish  the  principle  that  grantees  of 
public  franchises  upon  conditions,  may  neglect 
to  perform  those  conditions,  and  yet  continue 
to  enjoy  the  franchises.  Under  such  a  prece- 
dent, it  is  not  difficult  to  foresee  that  the  pub- 
lic benefits  of  such  grants  of  valuable  fran- 
chises would  be  utterly  lost  to  the  people; 
benefits  which  constituted  at  once  the  motive 
and  main  object  of  the  grants,  and  which  alone 
could  render  the  grants  themselves  either  ex- 
pedient or  proper.  For  it  should  be  recollected 
that  such  grants  are  the  conferring  on  individ- 
uals, rights  belonging  to  the  whole  people,  and 
can  only  be  justified  by  securing  to  the  people 
in  the  grants  themselves,  benefits  equivalent 
to  the  rights  which  the  grants  take  from  them. 
This  can  only  be  done  by  enforcing  a  strict 
performance  of  all  the  beneficial  conditions  of 
such  grants.  In  the  recognition  and  enforce- 
ment of  this  great  principle,  the  plaintiffs  in 
error,  themselves,  as  citizens  of  the  State  with 
56O*]  others,  are  *deeply  interested;  much 
more  so,  indeed,  than  they  can  be  in  the  pres- 
ervation of  the  franchise  in  question.  But 
even  if  it  were  otherwise,  the  paramount  in- 
terests of  the  public  must,  in  all  cases,  prevail. 

It  has  been  also  said  that  the  severe  judg- 
ment of  the  Supreme  Court,  if  sanctioned  here, 
would  shake  the  foundations  of  public  faith, 
and  put  in  jeopardy  every  franchise  in  the 
State.  Again;  it  has  been  well  replied  that  "sal- 
utary correction  of  the  wrong,  only  strength- 
ens the  right."  If  such  correction  be  withheld 
— if  the  principle  of  strict  performance  be  re- 
laxed, and  the  grantees  of  valuable  franchises 
be  permitted  to  enjoy  their  benefits,  without, 
by  a  performance  of  their  conditions,  confer- 
ring their  corresponding  and  originally  con- 
templated benefits  upon  the  public — it  requires 
no  seer  to  forewarn  us  that  a  spirit  of  jealousy 
in  regard  to  such  franchises  would  soon  be  en- 
gendered among  the  people.  That  this  spirit 
would  soon  ripen  into  one  of  decided  and  act- 
ive hostility,  that  would  not  merely  put  those 
valuable  franchises  in  jeopardy,  but  would 
soon  sweep  them  all  from  existence.  But,  on 
the  contrary,  if,  where  wrong  exists,  just  and 
salutary  correction  be  promptly  and  faithfully 
applied,  and  in  all  cases  a  strict  performance 
of  the  beneficial  conditions  of  such  franchises 
be  observed  or  enforced,  the  public,  as  well  as 
the  grantees  of  the  franchises,  will  feel  their 
benefits,  and  be  reconciled  to  their  creation 
and  continued  existence.  The  principle  of 
strict  performance  of  conditions  in  these  cases, 
therefore,  instead  of  being  a  destructive,  is  in 
fact  the  only  benign  and  conservative  principle. 
Under  its  influence  alone  can  the  rights  of  both 
the  grantors  and  grantees  of  public  franchises 
be  preserved. 

In  conformity  with  these  views,  I  shall  vote 
for  affirming  the  judgment  of  the  court  below. 

By  Senator  Edwards.  As  I  construe  the 
Act  of  1795,  the  owners  of  the  bridge  were  not 
authorized  to  reduce  the  opening  between  the 
center  arches  to  a  width  less  than  25  feet.  The 
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object  of  this  Act  was  to  amend  the  Act  of 
1790,  so  as  to  enable  Coles  to  build  the  dam 
which  *it  describes,  and  to  modify  the  [*5  61 
Act  in  such  particulars  as  it  enumerates:  such 
as  to  reduce  the  width  of  the  bridge,  and  to 
require  it  to  be  built  within  a  certain  period, 
etc. ;  but  the  Act  does  not  profess  to  rescind 
the  former  Act,  nor  could  the  Legislature 
which  passed  it  so  have  intended,  or  to  alter 
it  in  any  other  particulars  than  those  it  enu- 
merates. As  neither  the  arches  or  their  dimen- 
sions were  mentioned  in  this  Act,  it  is  but  fair 
to  presume  the  Legislature  intended  they  should 
be  built  according  to  the  requirements  of  the 
original  Act.  By  the  amendatory  Act,  Coles 
was  authorized  to  build  a  dam,  and  directed  so 
to  construct  it  as  to  be  the  foundation  of  "the 
bridge  aforesaid."  Now  what  bridge  was  meant 
by  the  bridge  aforesaid?  It  was  the  bridge  re- 
ferred to  in  the  preamble  of  the  Act,  which 
was  the  bridge  authorized  to  be  built  by  the 
Act  of  1790,  in  which  the  dimensions  were  par- 
ticularly specified;  and  especially  the  distance 
between  the  center  arches,  which  was  not  al- 
tered by  any  subsequent  Act. 

Nor  can  I  come  to  the  conclusion  that  the 
bond  required  to  be  given  prevents  a  proceed- 
ing by  an  information  in  the  nature  of  a  quo 
warranto,  founded  on  the  breach  of  a  condition 
on  which  the  franchise  was  originally  granted. 
The  statute  required  the  bond  for  no  such  pur- 
pose, nor  could  the  Legislature  so  have  intend- 
ed it.  The  bond  was  given  to  obligate  Coles 
to  build  the  bridge  within  4  years  from  the 
passage  of  the  Act,  and  to  preserve  it  in  good 
and  sufficient  repair  during  the  term  of  60 
years;  but  was  neither  designed  to  create  a 
forfeiture  of  the  franchise,  nor  to  excuse  it 
from  forfeiture,  either  for  non  user  or  misuser. 
Its  object  was  to  enforce  the  building  of  the 
bridge  within  four  years,  and  to  compel  the 
proprietor  to  keep  it  in  repair;  but  it  attaches 
no  penalty  for  the  neglect  of  either.  True  it 
is  a  penal  bond,  but  the  penalty  does  not  as  a 
matter  of  course  attach  on  a  breach  of  the 
condition;  in  case  of  a  breach,  the  obligees 
would  be  liable  to  an  action,  and  although  the 
judgment  would  be  for  the  penalty ,yet  the  dam- 
ages only  would  be  assessed  and  recovered.  The 
statute,  therefore,  has  provided  no  penalty;  has 
provided  only  an  accumulative  remedy.  This, 
therefore,  is  not  like  the  case  of  *Com.  [*562 
v.  Breed,  4  Pick.,  465,  in  which  the  court  held 
that  as  the  penalty  for  any  unnecessary  delay 
in  raising  the  draw  of  the  bridge  was  fixed  by 
statute,  any  neglect  of  that  kind  would  sub- 
ject the  owner  to  the  penalty,  but  would  not 
operate  as  a  forfeiture  of  the  franchise.  When 
a  statute  provides  a  penalty  for  the  breach  of 
a  particular  condition,  no  other  penalty  can 
attach;  for  the  fair  presumption  is,  the  Legis 
lature  intended  it  as  the  whole  penalty  for  that 
particular  breach.  But  such  a  penalty  would 
not  save  the  franchise  from  forfeiture  for  non- 
user  or  misuser  in  other  respects.  So,  where 
the  Legislature  has  prescribed  certain  condi- 
tions on  which  a  corporation  shall  forfeit  its 
franchise,  those  conditions  supersede  the  com- 
mon law,  and  are  the  only  conditions  which 
are  to  work  a  forfeiture.  But  where  the  Act 
is  entirely  silent  as  to  what  shall  create  a  for- 
feiture, the  common  law  doctrine  applies  in 
its  full  force,  and  such  I  conceive  to  be  the 
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nature  of  the  statute  granting  the  franchise  in 
the  case  now  under  review. 

It  is  insisted  that  an  information  in  the  nat- 
ure of  a  quo  warranto,  is  not  the  appropriate 
remedy  to  annul  or  vacate  a  franchise  which 
has  been  duly  granted  to  an  individual,  upon 
the  ground  that  it  has  been  subsequently  for- 
feited by  an  abuser  or  misuser  of  the  franchise. 
Although  the  right  to  build  the  bridge  in  ques- 
tion and  take  ton  was  granted  loan  individual, 
it  was  for  for  the  accommodation  of  the  public 
and  was  a  public  franchise,  and  so  are  all 
grants  of  a  similar  nature,  as  well  as  the  grants 
for  public  roads  and  ferries.  The  statute  au- 
thorizes the  Atty-Gen.  to  file  an  information 
in  the  nature  of  a  quo  warranto  in  the  Supreme 
Court,  either  upon  his  own  relation  or  upon 
the  relation  of  a  private  party  against  any  per- 
son who  shall  unlawfully  hold  or  exercise  any 
franchise  within  this  State;  and  when  adjudged 
guilty  of  unlawfully  holding  or  exercising  any 
franchise  or  privilege,  judgment  shall  be  ren- 
dered that  such  defendant  be  ousted  and  alto- 
gether excluded  from  such  franchise  or  privi- 
lege. 2  R.  S.,  584,  585,  sees.  28,  48.  Under 
this  statute  I  have  no  doubt  the  Atty-Gen.  may 
file  his  information  charging  an  individual  or 
corporation  with  holding  or  exercising  a  fran- 
chise unlawfully,  and  whether  the  holding  or 
563*]  *exercising  be  unlawful  or  not,  is  the 
point  in  issue  to  be  tried;  and  if  the  fact  ap- 
pear to  be  that  the  holding  or  exercising  is  un- 
lawful, he  maintains  his  suit  and  is  entitled  to 
judgment;  if  not,  he  fails  of  course.  It  appears 
to  me,  therefore,  that  sufficient  is  alleged  in 
the  information  to  bring  this  case  within  the 
statute.  The  words  of  our  statute  are  similar 
to  the  English  Statute,  under  which  proceed- 
ings of  this  kind  have  been  frequently  sus- 
tained. It  has  been  repeatedly  held  to  lie 
against  him  who  abuses  his  franchises.  7  Com. 
Dig.  Quo  Warranto,  A,  190;  2  Inst.,  496;  2  T. 
R.,  567;  5  Mass.,  230.  It  is  in  the  nature  of  a 
writ  of  right,  and  is  brought  in  cases  of  non- 
user  or  misuser  or  abuser,  to  inquire  by  what 
authority  the  individual  or  corporation  claims 
to  exercise  the  rights  of  a  franchise,  1  Bl. 
Com.,  262:  and  has  been  applied  to  the  mere 
purpose  of  trying  the  civil  right,  seizing  the 
franchise  or  ousting  the  possession  even  pre- 
vious to  the  time  of  Ld.  Coke.  1  Co.  Inst., 
281;  3  Burr.,  1817.  I  have  no  doubt,  there- 
fore, that  the  proceeding  by  information  in  the 
nature  of  a  quo  warranto  is  the  appropriate 
remedy  in  the  case  under  review. 

Nor  does  it  appear  to  me  that  the  objection 
taken  that  the  information  is  not  adapted  to 
the  case,  and  that  there  is  no  fact  found  by  the 
verdict  to  sustain  it,  is  tenable.  The  informa- 
tion charges  that  Samuel  M.  Thompson,  Sam- 
uel Flewwelling,  William  F.  Coles  and  Isaac 
U.  Coles,  for  the  space  of  one  whole  year  last 
past  and  upwards,  have  claimed,  used  and  ex- 
ercised, and  still  do  claim,  use  and  exercise, 
without  any  lawful  warrant,  grant  or  charter 
whatever,  the  following  liberties, privileges  and 
franchises ;  to  have  and  maintain  a  bridge.etc. , 
over  Harlem  River,  being  a  public  river,  and 
of  asking,  demanding  and  taking  toll  from  all 
persons  crossing  and  using  said  bridge,  etc.  It. 
therefore,  charges  them  substantially  with  ex- 
ercising and  claiming  to  exercise  this  franchise 
unlawfully,  and  calls  upon  them  to  show  by 
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what  warrant  or  authority  they  claim  to  use  it. 
To  this  information  they  answer  that  they  have 
a  grant  from  the  Legislature,  and  the  jury  find 
by  their  verdict  they  have  not  complied  with 
its  *requiremeuts.  How  then  can  they  [*5O4 
call  upon  a  court  of  law  to  say  they  are  enti- 
titled  to  the  privileges  conferred  by  that  grant. 
But  it  is  said  that  the  omission  to  continue 
the  opening  between  the  center  arches  of  the 
bridge  to  the  full  extent  of  the  25  feet,  is  not  a 
violation  of  any  condition  on  which  the  title 
to  the  franchise  depends:  that  it  was  a  condi- 
tion subsequent,  and  that  if  the  Atty  Gen.  re- 
lied upon  it, he  should  have  replied  it.to  enable 
the  defendant  to  have  rejoined  new  matter.etc. 
This, however,  I  apprehend  is  not  the  true  con- 
struction of  the  statute  under  which  the  fran- 
chise was  held  and  exercised,  nor  would  it  be 
the  correct  rule  for  pleading  in  cases  of  quo 
warranto.  The  defendant  by  quo  warranto  is 
called  upon  to  show  his  title;  to  show  by  what 
authority  he  claims  and  exercises  his  franchises, 
and  must  at  once  show  a  complete  title.  The 
affirmative  lies  upon  the  defendant,  and  the 
people  have  only  to  answer.  An  information 
in  the  nature  of  a  quo  warranto  need  not  show 
title  in  the  people, the  law  presumes  the  people 
the  primitive  source  of  title.and  calls  upon  the 
intruder  to  show  by  what  authority  he  claims 
to  hold  or  exercise  the  privileges  of  the  fran- 
chise; and  if  the  title  set  up  is  incomplete,  the 
people  are  entitled  to  judgment.  Bex  v.  Leigh, 
4  Burr.,2147;  People  v.  Ins.  C'o.,15  Johns., 888; 
Regina  v.  Blagdon,  Gilb.  Cas.,  149;  2  Kyd, 
Corp.,  399,  etc.  The  question  then  is.  did  the 
Corporation  show  on  the  record  a  perfect  title 
in  itself  to  exercise  the  privileges  of  its  fran- 
chise? The  statute  authorized  a  bridge  to  be 
built  across  the  Harlem  River  at  Morrisania, 
of  a  width  not  less  than  30  feet,  between  the 
center  arches  of  which  there  should  be  an  open- 
ing not  less  than  25  feet,  over  which  there 
should  be  a  draw  not  less  than  12  feet,  for  the 
passage  of  vessels  with  fixed  standing  masts  ; 
and  by  a  subsequent  Act  the  width  of  the  bridge 
was  altered  to  24  feet,  but  in  other  respects  the 
dimensions  remained  the  same.  For  the  use  of 
the  bridge, Lewis  Morris,  his  heirs  and  assigns, 
were  authorized  to  receive  toll  for  the  term  of 
60  years.  Under  the  statute  the  defendants 
aver  in  their  plea  among  other  things, that  they 
*built  a  bridge, the  width  of  which  was,[*5O5 
and  ever  since  has  been  and  still  is,  not  less 
than  24  feet;  and  between  the  center  arches 
thereof,  there  was  and  ever  since  has  been  and 
still  is,  an  opening  not  less  than  25  feet  ;  over 
which  there  was  and  ever  since  has  been  and 
still  is,  a  draw  not  less  than  12feet.for  the  free 
passage  of  vessels  with  fixed  standing  masts. 
"To  this  plea  the  Atty-Gen.  replied  that  "  the 
said  John  B.  Coles,  did  not  build  a  bridge  from 
Harlaem  across  Harlem  River  to  Morrisania, 
the  width  of  which  was  and  has  been,  and  is 
not  less  than  24  feet,  and  between  the  center 
arches  whereof  there  was  and  hath  been  and  is 
an  opening  not  less  than  25  feet,  over  which 
there  was  and  has  been  and  is  a  draw  not  less 
than  12  feet,  for  the  free  passage  of  vessels 
with  fixed  standing  masts,  as  in  the  said  plea 
is  alleged."  On  this  issue  thus  formed  the  jury 
have  found  among  other  things,  by  their  ver- 
dict, that  since  the  year  1825  until  the  com- 
mencement of  this  suit,  there  was  not  an  open- 
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ing  between  the  center  arches  of  the  width  of 
25  feet,  but  that,  at  all  timessince  the  year  1825 
to  the  commencement  of  this  suit,  the  said  open- 
ing was  less  than  25  feet.  Here,  then,  was  an 
issue  tendered  on  the  part  of  the  defendants  and 
traversed  on  the  part  of  the  people,  and  found 
against  the  defendants  by  the  jury.  This,  then, 
being  the  issue  tendered  by  them  and  found 
against  them,  can  they  be  permitted  to  disre- 
gard it  after  verdict?  If  it  is  a  material  issue, 
they  cannot;  they  would  not  even  be  entitled 
to  a  repleader.  Rex  v.  Leigh,4  Burr., 2145-2147. 
The  question  then  returns,  was  this  a  material 
issue?  and  upon  this  point,  it  appears  to  me, 
the  fate  of  this  cause  is  mainly  suspended.  Do 
not  the  defendants  by  their  own  plea  admit 
that  it  is  material  for  them  to  show  the  fact 
averred  by  them,  in  order  to  entitle  themselves 
to  exercise  the  privileges  of  their  franchise  ? 
They  tender  it  as  a  material  averment.and  shall 
they  be  permitted  to  say,  after  issue  joined  and 
after  verdict;  true,  we  tendered  it  as  a  materi- 
al issue,  but  it  is  immaterial  and  ought  not  to 
prejudice  our  rights?  If  immaterial,  why  was 
it  tendered?  It  is  said  from  a  misconception  of 
566*]  the  pleader.  Why  not  then  move  *for 
a  repleader  after  issue  joined  and  before  ver- 
dict? Why  throw  upon  the  record  an  immate- 
rial issue  and  sleep  upon  it  until  after  verdict? 
But  in  order  to  show  its  immateriality, it  is  said, 
that  although  the  statute  requiied  a  bridge  to 
be  built  of  certain  dimensions  to  enable  the  pro- 
prietor to  receive  toll,  yet  the  continuance  of 
it  of  those  dimensions  was  a  condition  subse- 
quent; and  before  the  franchise  could  be  for- 
feited for  a  breach  of  a  condition  subsequent, 
the  people  should  have  averred  the  same  with 
requisite  precision,  and  the  defendants  been 
permitted  to  answer.  Such  a  principle  once 
admitted  would,  in  my  judgment,  reverse  the 
whole  order  of  pleadings  in  cases  of  quo  war- 
ranto.  The  people  call  on  the  Co.  to  show  by 
what  authority  they  exercise  their  franchise  ; 
they  must  show  it  to  protect  their  rights,  and 
the  people  have  only  to  answer  their  allega- 
tions. The  question  is  not  what  once  entitled 
them  to  exercise  these  rights,  but  what  entitles 
them  to  exercise  them  at  the  time  the  action  is 
commenced.  Whether  it  is  a  consideration  to 
be  performed  before  the  charter  goes  into  opera- 
tion, or  to  continue  with  the  charter.is  wholly 
immaterial,  provided  it  be  a  condition  neces- 
sary to  entitle  the  Co.  to  exercise  its  franchise. 
It  cannot  vary  the  rule  of  pleading,  when  a 
corporation  is  called  upon  to  show  by  what  au- 
thority it  exercises  its  corporate  rights.  Now, 
can  any  one  doubt  but  that  it  was  as  necessary 
to  continue  the  bridge  of  the  same  dimensions, 
as  it  was  to  construct  it  of  those  dimensions  to 
comply  with  the  statute  and  entitle  the  Corpo- 
ration to  receive  toll ;  and  that  this  was  as  much 
a  condition  co-extensive  with  the  grant,  as  the 
original  construction  of  the  bridge? 

I  am  aware  that  in  the  case  of  People  v. 
Manhattan  Co.,  9  Wend.,  351,  that  the  Su- 
preme Court  say  that  it  is  only  necessary  for 
the  defendants  to  set  forth  enough  prima facie 
to  show  title,  and  if  anything  exists  to  defeat 
it,  the  plaintiff  must  show  it  ;  and  they  cite  1 
Chit.  PI..  301,  and  other  cases  relative  to 
pleading  in  civil  cases  ;  and  as  a  general  rule 
of  pleading  in  such  cases,  it  is  correct,  that  the 
plaintiff  must  depend  upon  the  strength  of  his 
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own  claim,  and  not  upon  the  weakness  of  his 
adversary.  But  *I  am  not  aware  that  [*567 
this  principle  in  pleading  has  ever  before  beer 
applied  to  the  pleadings  in  a  case  of  quo  war- 
ranto,  nor  can  I  concede  the  propriety  of  so 
applying  it.  The  court  has  given  no  authority 
for  so  doing,  and  it  appears  to  me  to  pervert 
entirely  the  true  doctrine  of  pleading  in  these 
cases.  If  the  doctrine  is,  that  the  people  need 
not  show  title,  and  that  the  onus  of  showing  a 
complete  and  perfect  title,  rests  upon  those 
who  claim  the  right  to  exercise  the  franchise, 
which  seems  to  be  recognized  by  all  the  au- 
thorities, except  the  one  alluded  to,  it  appears 
to  me  that  in  no  case  could  the  Corporation 
justify,  by  showing  a  prima  facie  right.  It  is 
said  in  2  Kyd,  Corp.,  399,  that  "The  defend- 
ant to  this  particular  writ,  might  either  plead 
or  disclaim  ;  if  he  plead,  it  was  incumbent  on 
him  to  show  a  complete  title  against  the  King, 
9  Co.,  28  a;  in  which  respect  there  is  a  re- 
markable difference  between  this  proceeding 
and  a  civil  action.  In  the  latter  the  plaintiff 
must  recover  by  the  strength  of  his  own  case, 
and  must  not  rest  upon  the  weakness  of  the 
defendant's  plea,  for  however  defective  the 
latter  may  be,  yet  if  the  plaintiff  do  not  show 
cause  of  action,  he  cannot  recover  ;  but  as  all 
franchises  are  derived  from  the  Crown,  the 
writ  of  quo  warranto  shows  no  title  in  the  King 
to  have  the  particular  franchise  exercised  by 
the  defendant,  but  calls  upon  the  latter  to 
know  by  what  title  he  claims  it ;  and  if  the 
title  he  sets  forth  is  incomplete,  he  (the  King) 
is  entitled  to  judgment."  And  as  all  franchises 
are  derived  from  the  Crown  in  England,  so 
here  all  franchises  are  derived  from  the  people. 
The  principles  here  laid  down  are  quoted  with 
approbation  and  adopted  by  Judge  Spencer,  in 
delivering  the  opinion  of  the  Supreme  Court  in 
the  case  of  People  v.  Ins.  Co.,  15  Johns.,  388, 
and  is,  I  apprehend,  the  true  doctrine  on  this 
subject.  If  I  am  correct,  then,  in  the  view  I 
have  taken  of  this  part  of  the  case,  the  people 
could  not  have  been  called  upon  in  their  repli- 
cation to  the  defendants'  plea,  to  have  averred 
a  breach  of  the  condition  on  which  the  rights 
of  the  franchise  were  exercised.  This  would 
have  thrown  the  onus  of  proving  that  breach 
upon  them,  and  have  compelled  them  to  take 
the  affirmative,  contrary  to  the  very  principles 
on  which  the  *writ  of  quo  warranto  is-  [*568 
sues,  and  would  entirely  pervert  the  order  of 
pleadings  in  such  cases. 

If  the  defendants  wished  to  contend  that  the 
arches  were  not  25  feet,  but  were  a  trifle  less, 
so  much  so  as  to  render  the  diminution  imma- 
terial, and  that  it  ought  not  to  affect  their  right 
to  the  exercise  of  the  privileges  of  the  fran- 
chises, they  ought  so  to  have  pleaded,  for  they 
had  the  affirmative  in  making  out  their  title. 
In  order  to  test  the  strength  of  this  position, 
suppose  they  had  so  pleaded,  would  not  such  a 
plea  have  been  demurrable,  as  not  complying 
with  the  requirements  of  the  Act  under  which 
they  claim  to  exercise  their  franchise  ?  But  as 
the  case  now  stands,  by  what  authority  do  the 
counsel  call  upon  us  to  say  this  might  have 
been  an  immaterial  diminution  ?  So  far  as  we 
are  authorized  to  draw  an  inference  from  the 
finding  of  the  jury,  are  we  not  to  presume  di- 
rectly the  reverse  ?  As  there  was  no  exception 
to  the  charge  of  the  judge,  are  we  not  to  pre- 
471 


Bfl* 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1840 


sume  he  charged  them  that  an  immaterial  dim- 
inution would  not  authorize  them  to  find  a 
diminution,  and  to  presume  that  unless  they 
found  that  the  diminution  was  material,  they 
would  not  have  found  a  diminution  at  all  ? 

But  again  ;  was  not  this  a  material  issue  ? 
Was  it  not  necessary  for  the  defendants  to 
maintain  it  in  order  to  comply  with  the  re 
quiremeuts  of  the  statute,  and  to  entitle  them 
to  the  right  of  exercising  their  franchise  ? 
What  kind  of  a  bridge  authorized  the  defend 
ants  under  the  Act  to  receive  toll  ?  Precisely 
such  an  one  and  of  such  dimensions  as  the  Act 
prescribed.  They  pleaded  they  had  built  such 
abridge,  and  still  maintained  it.  Now,  is  it  nol 
as  material  for  them  to  continue  the  bridge  of 
the  same  dimensions  to  enable  them  to  exact 
toll,  as  it  was  for  them  to  build  it  of  the  re 
quired  dimensions  ?  The  public  have  a  contin 
ued  right  to  pass  over  such  a  bridge,  and  for 
the  passage  and  use  of  such  a  bridge,  the  de 
fendants  have  a  continued  right  to  exact  the 
toll  allowed  by  the  Act.  Can  it  be  doubted, 
therefore,  but  that  it  was  material,  at  the  time 
this  information  was  filed,  that  there  should  be 
such  a  bridge  ?  Could  they  once  have  built 
such  a  bridge,  and  subsequently  have  altered 
it  to  one  of  entirely  different  dimensions,  and 
569*]  still  exact  toll  without  *legislative  au 
thority  ?  If  so,  why  did  they  ask  the  Legisla 
ture  to  authorize  the  reduction  of  the  width 
from  30  to  24  feet  ?  To  have  set  out  the  di- 
mensions and  averred  in  their  plea  they  built 
such  a  bridge,  would  not  have  answered  the 
quo  warranto.  The  question  was,  were  they  as 
sinning  the  right  of  asking  toll  without  such  a 
bridge  as  the  statute  required,  at  the  time  the 
information  was  filed  ?  They  must  show  their 
title — the  right  to  exercise  the  privileges  of 
their  franchise  in  prcesenti,  People  v.  Bk.,  6 
Cow.,  211  ;  and  it  is  no  answer  to  say  they 
once  built  such  a  bridge  as  they  were  required 
to  build  by  the  Act.  Suppose  a  portion  of  the 
bridge  had  been  swept  away  by  the  current, 
and  that  by  means  of  a  plank  thrown  across 
the  chasm,  footmen  still  could  pass  ;  would  it 
be  pretended  the  defendants  would  have  a 
right  to  exact  toll  ? 

In  whatever  way  I  can  view  this  point,  I 
think  it  was  material ;  that  the  issue  upon  it 
was  rightfully  and  properly  joined,  and  a  ver- 
dict having  been  found  against  the  defendants, 
the  people  were  entitled  to  judgment.  It  is 
true,  the  jury  in  this  case  have  not  found  a 
forfeiture,  nor  was  it  their  duty  to  have  done 
so.  They  have  found  the  defendants  had  not 
such  a  bridge  as  the  statute  required  them  to 
have  to  entitle  them  to  exact  toll,  and  having 
so  found,  it  is  for  the  court  to  pronounce  the 
judgment  which  must  necessarily  follow.  2  R. 
S  ,  485.  I  am  for  affirming  the  judgment  of  the 
Supreme  Court. 

By  Senator  Furman.  There  are  certain  im- 
munities and  privileges  in  which  the  public 
have  an  interest  as  contradistinguished  from 
private  rights,  and  which  cannot  be  exercised 
without  authority  derived  from  the  sovereign 
power;  and  such  immunities  and  privileges 
are  franchises.  In  England,  a  privilege  in  the 
hands  of  a  subject,  which  the  King  alone  can 

8 rant,  is  a  franchise  ;  and  so  with  us,  a  priv 
ege  or  immunity  of  a  public  nature,  which 
cannot  legally  be  exercised  without  legislative 
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grant,  is  a  franchise  ;  and  in  both  countries 
there  are  franchises  other  than  offices,  which 
may  be  usurped  or  illegally  used.  To  provide 
*against  the  abuse  of  these  franchises.  [*57O 
and  their  perversion  from  the  purposes  for 
which  they  were  designed,  the  information  in 
the  nature  of  a  quo  warranto  has  been  u>ed, 
which  is  a  substitute  for  the  ancient  writ  of 
quo  wa'franio  which  has  fallen  into  disuse  ;  and 
this  information,  which  has  superseded  the  old 
writ,  is  defined  to  be  a  criminal  method  of 
prosecution  as  well  to  punish  the  usurper,  by  a 
fine  for  the  usurpation  of  the  franchise,  as  to 
oust  him,  and  seize  it  for  the  government.  It 
has,  however,  for  a  long  time,  been  applied  to 
the  mere  purpose  of  trying  the  civil  right, 
seizing  the  franchise,  or  ousting  the  wrongful 
possessor  ;  the  fine  being  nominal  only.  People 
v.  Ins.  Co.,  15  Johns.,  887. 

The  parties  proceeded  against  in  this  matter 
are  not  a  corporation,  possessing  the  powers  in- 
cident to  that  representative  of  the  sovereignty 
of  the  people,  bui  an  association  of  individuals 
holding  a  franchise  granted  by  the  Legislature, 
and  which  is  to  be  held  and  used  in  a  particu- 
lar manner,  and  no  other.  But  the  rule  applies 
equally  to  them  as  to  corporations.  It  has  been 
urged,  that  "  as  the  judgment  of  ouster  in  this 
case  is  founded,  not  on  original  usurpation  of 
the  franchise  in  question,  but  on  its  forfeiture 
by  subsequent  breach  of  condition,  that  an  in- 
formation in  the  nature  of  a  quo  warranto, 
especially  on  the  relation  of  a  private  person, 
and  without  express  leave  of  the  court,  is  not 
the  proper  legal  remedy  for  vacating  a  fran- 
chise lawfully  acquired  but  subsequently  for- 
feited in  the  hands  of  individuals  claiming  not 
as  corporators,  but  as  natural  persons;  and  it  is 
argued  that  by  the  common  law,  a  scire facias, 
and  not  a  quo  warranto,  is  the  sole  appropriate 
remedy,  and  that  the  present  case  of  a  fran- 
chise in  private  hands,  forfeited  by  breach  of 
its  condition,  is  not  within  our  Revised  Stat- 
utes regulating  and  extending  the  practice  of 
informations  in  the  nature  of  quo  warranto." 
The  Revised  Statutes,  2  R.  S:.  581,  583,  have 
in  effect  provided  that  such  information  may 
be  filed  on  the  application  of  private  individu- 
als, without  leave  of  the  court;  and  sdre  facias 
will  lie  to  revoke  a  grant  or"  Act  of  the  su- 
preme Legislature  in  any  instance.  The  Stat- 
ute 2  R.  S.,  585,  sec.  48,  in  itself  provides  for 
a  case  where  the  defendants  came  legally  into 
possession  of  their  franchise,  and  have  forfeit- 
ed *the  same  by  some  misuser;  and  in  [*57  1 
fact,  the  absurdity  of  giving  judgment  of  oust- 
er against  a  person  from  a  franchise  which  he 
never  held,  seems  to  have  attracted  the  atten- 
tion of  the  Supreme  Court  at  once  upon  its 
presentation. 

It  has  been  urged,  also,  against  sustaining 
this  proceeding,  that  the  Attj'  Gen.  is  bound, 
on  an  information  in  the  nature  of  a  quo  war- 
ranto, to  state  in  his  replication  to  the  plea  of 
the  defendants  the  special  and  particular  mat- 
ter upon  which  he  relies  as  working  a  forfeit- 
ure of  the  franchise,  in  place  of  taking  an  is- 
sue generally  or  specially  on  the  matter  of  de- 
fense slated  in  the  plea.  It  may  be  that  such 
would  be  the  best  course  of  practice,  if  we  were 
now  at  liberty  to  adopt  a  new  mode  of  plead 
ing;  but  it  is  not  in  accordance  with  the  long 
established  practice  of  the  court,  both  here  and 
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in  England.  As  I  understand  the  rule,  it  is  as 
follows:  where  the  information  questions  a 
present  right  of  any  defendants  to  have  or  use 
any  corporate  rights  or  franchises,  those  de- 
fendants must  in  their  plea  set  out  the  matter 
specially,  as  it  forms  their  defense;  and  upon 
that  plea  the  Atty-Gen.  takes  issue  (unless  he 
chooses  to  allege,  by  way  of  replication,  some 
new  matter),  and  is  not  required  to  specify  the 
charges  upon  which  he  relies  as  matter  of  for- 
feiture. All  such  new  matter  alleged  in  the 
replication,  or  otherwise,  by  the  Atty-Gen.,is, 
in  fact,  a  new  information,  and  must  be  plead- 
ed to  by  the  defendants  until  an  issue  be 
formed.  So  in  the  celebrated  quo  warranto  case 
of  the  City  of  London.  The  Atty-Gen.  by  in- 
formation charged  that  the  mayor,  etc.,,  of 
London  claimed  and  used  without  lawful  au- 
thority: 1.  To  be  a  body  corporate;  2.  To  elect 
sheriffs;  and  3.  To  be  justices,  and  hold  ses- 
sions, etc. — all  which  liberties  and  franchises, 
etc.,  they  usurped,  etc.  To  this  information, 
the  defendants  pleaded  their  charters  and  con- 
firmations, and  right  to  elect  sheriffs,  and  also 
letters  patent  declaring  them  justices,  etc. 
Upon  this  plea,  the  Atty-Gen.  replied  that  they 
were  not  a  corporation,  and  had  no  right  to 
elect  sheriffs,  etc.,  and  on  it  put  himself  upon 
the  country,  etc.;  thus,  joining  issues  to  be 
tried  by  a  jury  in  the  same  manner  as  in  the 
present  case.  The  Atty-Gen.  then  indeed  went 
572*]  on  and  alleged *new  matter,  and  urged 
in  fact  a  new  information  against  them,  alfeg- 
ing  subjects  no  way  connected  with  their  cor- 
porate franchises,  and  the  defendants  pleaded 
to  it  until  an  issue  was  joined  on  the  one  side 
or  the  other.  This  case  has  been  blackened  and 
traduced  through  all  history,  but  for  what 
cause,  so  far  as  the  court  was  concerned,  I  must 
confess  I  am  unable  to  discover.  The  counsel 
for  the  city  (Mr.  Pollexfen  and  Sir  George 
Treby)  were  heard  with  patience  and  without 
interruption  for  many  days,  and  through  two 
different  arguments;  and  at  the  conclusion  of 
the  second  argument,  the  Atty-Gen.,  Sir  Rob- 
ert Sawyer,  moved  the  court  to  appoint  a  day 
for  judgment, which  was  refused;  tbeChiefJus 
tic#  remarking  that  the  Atty-Gen.  might  move 
the  court  at  the  end  of  the  term,  when  they  might 
say  something  on  the  subject.  Justice  Jones 
remarked:  "For  my  part,  I  desire  as  great  light 
in  this  case  as  I  can  possibly  have  before  I  give 
my  opinion;  "  and  Justice  Raymond  observed: 
"  There  are  a  great  many  precedents  to  be 
looked  into,  and  we  cannot  study  in  term 
time."  This  does  not  look  as  if  the  judges  had 
predetermined  to  forfeit  the  franchises  of  the 
City  of  London,  but,  on  the  contrary,  as  if 
they  had  heard  the  case  fairly  and  faithfully, 
and  were  determined  to  study  and  examine  it 
before  they  gave  their  judgment.  I  have  never 
seen  the  law  of  this  quo  warranto  against  the 
City  of  London  questioned  in  ajay  case,  or  by 
any  court.  It  is  true,  it  has  been  denounced  as 
an  act  of  tyranny;  not,  however,  because  of 
anything  inherent  in  the  proceeding  itself,  but 
by  reason  of  the  abuse  of  that  mode  of  proceed- 
ing during  the  reign  of  James  II.,  in  its  hav- 
ing been  extended  to  every  corporation  and 
considerable  franchise  in  the  Kingdom.  It 
would  have  been  an  equal  act  of  tyranny  for 
the  King  to  have  directed  his  Attv-Gen.  to 
have  commenced  and  prosecuted  actions  of  as- 
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sumpsit  against  every  man  of  note  and  wealth 
in  his  dominions;  and  yet  no  man  of  sense 
would  have  regarded  the  action  of  assumpsit&s 
containing  in  itself  anything  essentially  tyran- 
nical. 

Counsel  of  eminence  have  held  that  the  in- 
formation, and  not  the  replication,  should  con- 
tain the  special  and  particular  *cause  [*573 
of  forfeiture;  and  so  it  was  urged  in  People  v. 
Bk.,  6  Cow.,  196,  by  the  late  A.  Van  Vechten. 
He  insisted  that  the  information  was  bad  be- 
cause it  did  not  state  any  cause  of  forfeiture, 
and  that  the  defect  could  not  be  supplied  by 
the  replication;  that  the  Atty-Gen  has  no  right 
in  his  replication,  for  the  first  time,  to  set  up 
any  new  matter  as  a  cause  of  forfeiture. 

Upon  a  careful  examination  of  the  pleadings 
in  the  case  of  'l'he  City  of  London,  and  the  sev- 
eral quo  warranto  cases  in  this  country,  I  have 
arrived  at  the  conclusion,  beyond  a  reasonable 
doubt,  that  the  mode  of  pleading  adopted  in 
this  case  is  the  proper  and  legal  method,  un- 
less in  cases  where  the  Atty-Gen.,  from  the 
matters  of  defense  or  excuse  set  up  in  the  de- 
fendant's plea,  deems  it  necessary  on  behalf  of 
the  people  to  allege  some  new  matters  as  a  fur- 
ther cause  of  forfeiture.  This  will  be  found 
to  have  especially  been  the  case  in  the  proceed- 
ings against  the  City  of  London. 

It  was  also  insisted  for  the  plaintiffs  in  error, 
that  the  matter  of  forfeiture  here  charged  and 
found,  is  immaterial,  and  of  no  public  impor- 
tance. The  answer  to  this  is,  that  all  franchises 
are  granted  upon  the  condition  that  they  shall 
be  used  in  the  manner  prescribed.  So  says 
Holt  and  Blackstone.  These  conditions  are 
precedent  and  continuing:  and  upon  the  exer- 
cise and  performance  of  which  the  very  life  of 
the  franchise  depends;  it  is  its  vivifying  princi- 
ple,and  if  withdrawn  by  the  non-performance, 
the  franchise  is  dead.  Whether  these  conditions 
thus  imposed  by  the  Legislature  are  material 
and  necessary  to  be  performed,  is  not  a  matter 
of  question,  and  never  can  be.  Their  impor- 
tance is  settled  and  admitted  by  the  defendants 
upon  their  acceptance  of  the  franchise.  It  ap- 
pears upon  the  pleadings  in  this  cause  that  the 
stream  crossed  by  this  bridge  is  a  navigable  arm 
of  the  sea  and,  therefore,  any  provision  which 
has  for  its  object  the  preservation  of  the  navi- 
gation of  it,  is  in  itself  material,  fuom  legal 
presumption;  so  that  the  materiality  of  this 
opening  in  the  bridge,  and  of  the  extent  de- 
fined by  the  Legislature,  is  settled  and  ascer- 
tained beyond  dispute.  To  hold  any  other  or 
different  doctrine,  will  truly  make  all  the  cor- 

E orations  and  holders  of  franchises  in  this 
tate  perfect  *monopolies,  and  place  [*574 
them  beyond  the  reach  of  legislative  supervis- 
ion or  control.  There  never  can  be  any  reason- 
able fear  of  oppression  in  keeping  these  fran- 
chises under  the  government  of  the  people;  but 
there  will  be  great  danger,  if  we  ever  permit 
the  holders  of  those  franchises  to  become  inde- 
pendent and  out  of  the  reach  of  the  law;  they 
(if  any  ever  will)  will  be  the  oppressors  in  this 
land — and  unless  we  are  prepared  to  decide, 
in  effect,  that  individuals  or  corporations  tak- 
ing grants  from  the  Legislature,  are  at  liberty 
to  obey  or  reject  just  so  much  of  the  express 
and  positive  conditions  of  their  grant  as  they 
may  find  it  convenient,  we  must  hold  them 
strictly  to  the  performance  of  their  duty. 
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Again;  it  has  been  urged  that  to  affirm  the 
judgment  of  the  Supreme  Court  will  endanger 
and  probably  destroy  all  corporations  and 
franchises  for  small  and  immaterial  departures 
from  the  conditions  of  their  respective  grants; 
and  that  this  is  the  more  to  be  feared  because 
there  is  no  seizure,  but  judgment  of  ouster.  It 
is,  in  uiy  judgment,  better  to  trust  the  people 
at  large,  represented  in  their  Legislature,  than 
those  individuals  who  have  only  their  own 
private  advantage,  and  not  the  public  conven- 
ience to  look  to.  And  again;  the  people  in 
their  supreme  Legislature,  have  seen  fit  to 
change  the  form  of  the  judgment  in  such  cases, 
and  that  is  a  full  and  perfect  answer  to  the 
subject.  No  one  can  question  their  right  to 
make  this  change,  and  the  presumption  neces- 
sarily is,  that  there  were  good  and  sufficient 
reasons  for  such  enactment.  The  loss  to  pri- 
vate individuals  could  never  be  commensu- 
rate with  the  great  evil  which  would  result  to 
the  public  from  permitting  the  grantees  of 
great  and  important  franchises  to  avail  them- 
selves of  their  advantages  without  performing 
their  conditions;  to  give  them  the  benefits  and 
privileges  resulting  from  their  use,  without 
rendering  in  return  to  the  public  the  duty 
which  they  owe. 

It  has  also  been  contended  that  there  is  no 
evidence  that  the  jury  ever  passed  upon  the 
materiality  of  the  diminution  in  the  opening 
in  tbis  bridge.  It  was  the  duty  of  the  judge 
presiding  at  the  trial  to  direct  the  jury  that, 
unless  they  were  satisfied  it  was  material,  they 
must  find  a  verdict  for  the  defendants,  and  we 
575*]  *must  presume  that  the  judge  has  done 
his  duty.  Besides,  the  defendants  had  their 
counsel  present  to  look  after  their  rights  and 
see  that  the  judge  and  jury  performed  their 
duty  on  the  trial. 

I  am  for  affirming  the  judgment  of  the  Su- 
preme Court. 

By  Senator  Verplanck.  I.  There  is  a  pre- 
liminary question  in  this  cause  to  be  settled 
before  proceeding  to  the  more  important  in- 
quiry as  to  the  principles  upon  which  its  de- 
cision must  ultimately  rest.  As  the  judgment 
of  ouster  in  this  case  is  founded  not  on  original 
usurpation  of  the  franchise  in  question,  but 
on  its  forfeiture  by  subsequent  breach  of  con- 
dition, it  is  maintained  that  an  information  in 
the  nature  of  a  quo  warranto,  especially  on  the 
relation  of  a  private  person,  is  not  the  proper 
legal  remedy  for  vacating  franchises  lawfully 
acquired,  but  subsequently  forfeited  in  the 
hands  of  individuals  claiming  not  as  corpora- 
tors, but  as  natural  persons.  It  is  argued  that, 
by  the  common  law,  a  scire  facias  and  not  a 
quo  warranto  is  the  sole  appropriate  remedy; 
and  that  the  present  case  of  a  franchise  in  pri« 
vate  hands,  forfeited  by.  breach  of  its  condi- 
tions, is  not  within  our  Revised  Statutes  regu- 
lating and  extending  the  practice  of  informa- 
tion in  the  nature  of  a  quo  warranto.  That 
Statute,  2  R.  S.,  581,  588,  provides  that  "  An 
information  in  .the  nature  of  a  quo  warranto 
may  be  filed  by  the  Attorney-General  on  his 
own  relation  or  upon  the  relation  of  others 
when  any  person  or  association  usurps  or  un- 
lawfully holds  any  public  office  or  franchise." 
A  subsequent  section  authorizes  judgment  of 
ouster  "whenever  any  defendant,  whether  a 
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natural  person  or  a  corporation,  against  whom 
an  information  in  the  nature  of  a  quo  warranto 
shall  have  been  exhibited,  shall  be  found  or 
adjudged  guilty  of  usurping,  intruding  into  or 
unlawfully  holding  or  exercising  any  office, 
franchise  or  privilege." 

The  matter  here  in  controversy  being  the 
right  to  build  and  keep  up  a  toll  bridge  over  a 
public  and  navigable  stream,  this  is  admitted 
to  be  a  franchise,  within  the  meaning  of  the 
Act.  If.  then,  it  be  held  unlawfully  by  any  per- 
son or  association,  the  statute  clearly  provides 
the  remedy.  The  *words  "  unlawfully  [*576 
holding,"  in  their  ordinary  sense,  appear  to 
express  and  include  the  holding  after  cause  of 
forfeiture,  and  the  ceasing  of  the  legal  right  as 
against  the  State.  But  it  is  argued  that  this 
obvious  plain  meaning  is  excluded  by  a  well 
known  legal  doctrine;  it  having  been  repeated- 
ly decided  that  no  advantage  can  be  taken  in 
any  collateral  action,  of  misuser,  or  non  user, 
or  other  cause  of  forfeiture  of  any  corporate 
franchise;  and  the  same  reasons  apply  to  all 
other  franchises.  Such  franchises,  therefore, 
have  all  the  rights  and  character  of  lawful 
property  until  the  default  and  forfeiture  be  ju- 
dicially ascertained  and  pronounced.  Thence 
it  is  inferred  that  all  franchises  are  to  be  con- 
sidered as  lawfully  held  until  judgment  of 
ouster  is  pronounced,  although  the  forfeiture 
may  have  been  actually  incurred.  I  cannot 
assent  to  this  construction.  It  gives  by  mere 
inference  an  artificial  and  forced  meaning  to 
the  statute  deduced  from  a  wholly  distinct 
rule  of  adjudicated  law,  and  contrary  to  its 
natural  meaning  and  obvious  intent.  The  rule 
that  "No  corporation  is  to  be  adjudged  dis- 
solved, until  it  has  been  called  to  answer  for 
the  breach  of  its  condition,"  Slee  v.  Bloom,  5 
Johns. Ch., 366,  is  founded  on  justice  and  sound 
public  policy,  as  well  as  on  the  analogy  of  our 
law  of  estates  upon  condition.  The  State  alone 
has  the  right  of  re-entry.  The  State  alone  can 
resume  its  grant.  Until  that  is  done,  the  hold- 
ers of  the  franchise  must  of  necessity,  and  for 
the  safety  of  all  who  have  any  transactions  in 
relation  to  it,  be  presumed  to  have  the  right  to 
that  authority  which  the  State  itself  permits 
them  to  hold  out  to  the  world;  but  as  against 
the  State,  the  franchise  is  unlawfully  held,  for 
it  is  forfeited  by  breach  of  the  conditions  upon 
which  it  was  granted.  The  judgment  of  oust- 
er is  pronounced  against  those,  who,  in  the 
words  of  the  statute,  "shall  have  forfeited 
their  franchises."  The  unlawful  holding,  aft- 
er forfeiture,  is  the  very  foundation  of  the 
judgment.  The  statute  itself  requires  that  the 
defendants  should  "  be  found  or  adjudged 
guilty  of  usurping  or  unlawfully  holding"  be- 
fore judgment  tof  exclusion  from  the  franchises 
can  be  rendered.  This  interpretation  of  the 
Act  hardly  needs  the  aid  of  authority;  but 
were  it  less  clear  than  it  appearsto*me[*577 
to  be,  I  should  regard  it  as  settled  by  the  legal 
and  judicial  interpretation  constantly  given  to 
these  words  in  former  Acts  of  Parliament  and 
of  this  State,  under  which  known  and  received 
sense  they  have  been  incorporated  in  our  Re- 
vised Statutes.  The  English  Act  of  the  9th  of 
Anne  uses  these  words  "  unlawful  holding," 
as  to  offices,  franchises,  etc.,  and  under  its 
provisions,  proceedings  are  common  10  eject 
those  who  forfeit  franchises  by  misuser.  The 
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same  words  are  used  in  our  own  Statute  of 
1788,  on  this  subject,  and  were  the  only  words 
in  the  Act  which  could  apply  to  the  case  of 
franchises  once  legally  held  and  afterwards 
forfeited.  But  proceedings  under  this  Act, 
before  our  Revised  Statutes,  for  such  forfeit- 
ure, were  held  valid  and  the  pleadings  good,  in 
the  several  cases  against  delinquent  banks  re- 
ported in  6  Cow.  The  Act  of  1788  is  embodied 
and  referred  to  in  the  Act  of  1825,  upon  which 
those  informations  were  brought. 

Looking  at  the  object  and  intent  of  the  Act, 
it  seems  very  improbable  that  forfeited  fran- 
chises in  the  hands  of  individuals  should  have 
been  intentionally  omitted  and  left  to  stand  on 
a  different  footing  from  corporate  ones.  That 
sense  of  the  words  of  the  statute  which,  con- 
sistently with  ordinary  use  and  legal  construc- 
tion, includes  such  cases  is,  therefore,  the  most 
probable  meaning  in  conformity  with  the  ob- 
ject and  intent  of  the  Legislature.  But  so  far 
as  this  probable  intent  can  give  a  construction 
it  agrees  with  the  more  customary  and  obvious 
sense  of  the  words  employed,  and  both  har- 
monize with  the  law  and  proceedings  of  quo 
marranto,  according  to  the  common  law, which 
defined  it  to  be  "  a  writ,  commanding  the  de- 
fendant to  show  by  what  warrant  he  exercised 
any  franchise,  having  never  had  a  grant  of  it, 
or  having  forfeited  it  by  neglect  or  abuse."  3 
Bl.  Com.,  262.  High  authorities,  indeed,  state 
the  proceeding  by  scire  facias  to  be  an  appro 
priate  remedy  in  the  latter  case.  Among  them 
are  Chancellor  Kent,  2  Com.,  313,  and  Ld. Ken- 
yon,  3  T.  R.,  199.  But  they  do  not  speak  of 
this  as  the  exclusive  remedy,  nor  has  it  any 
advantage  in  justice  or  precision  over  proceed- 
ings on  a  quo  warranto  information,  if  those 
proceedings  and  pleadings  are  conducted  ac- 
578*]  cording  *to  the  right  and  usual  prac- 
tice, and  approved  precedents  of  that  mode  of 
public  prosecution. 

II.  But  this  case  involves  questions  of  high- 
er importance,  such  as  may  hereafter  affect 
great  and  complicated  interests;  for  it  mainly 
depends  upon  the  manner  in  which  one  funda- 
mental principle  is  settled.  It  also  presents 
other  points  of  technical  law,  as  well  as  some 
questions  growing  out  of  the  local  Acts  under 
which  the  Harlem  bridge  was  built  and  is  now 
held. 

Stripping  away  all  questions  of  form  and 
laying  aside  the  circumstances  peculiar  to 
those  local  Acts,  we  shall  find  the  great  in- 
quiry which  we  are  now  to  answer  by  our  ad- 
judication to  be  simply  this:  when  privileges 
or  franchises  granted  by  the  State  to  individ- 
uals or  corporations  have  been  fully  vested  by 
due  performance  of  the  preliminary  conditions 
of  the  grant,  what  sort  or  degree  of  neglect  or 
transgression  of  the  duties  or  conditions  subse 
quent,  whether  prescribed  or  implied,  amounts 
to  a  violation  incurring  the  penalty  of  forfeit- 
ure? When  that  question  is'clearly  settled,  it 
will  not  be  difficult  to  ascertain  the  just  and 
legal  mode  of  enforcing  such  forfeiture  in 
conformity  with  our  statutes  and  the  rules  of 
law. 

Before  entering  upon  this  inquiry  I  must 
state,  that  I  concur  with  the  Chief  Justice  in  his 
construction  of  the  several  Acts  under  which 
the  bridge  was  built,  and  also  agree  with  him 
that  the  bond  taken  under  the  Acts  was  but  a 
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cumulative  security  for  erecting  the  bridge 
and  preserving  it  in  good  repair,  not  exclud- 
ing any  other  common  law  or  statutory  remedy, 
civil  or  criminal,  whenever  the  proper  applica- 
tion for  such  remedy  should  be  presented.  In 
addition  to  the  reasons  urged  by  the  Chief 
Justice,  from  the  very  absurd  arid  inconven- 
ient consequences  that  a  different  construc- 
tion would  authorize,  I  consider'  the  Act  as 
governed  by  another  more  general  and  very 
sound  rule  of  interpretation:  that  "a  statute 
in  the  affirmative,  without  negative  words, 
does  not  take  away  the  common  law."  2  Inst., 
200;  5  Co.,  63.  This  applies  specially  to  re- 
medial provisions  by  statute.  11  Co.,  63.  See 
also  various  cases  collected  in  Com.  Dig.  Par- 
liament. The  good  sense  of  the  rule  commends 
it  without  the  aid  of  authority. 

*Let  us  pass  to  the  chief  and  far  [*57O 
more  interesting  subject  of  investigation. 

The  older  English  authorities  (as  Finch)  de- 
fine franchises  to  be  "branches  of  the  royal 
prerogative  subsisting  in  the  hands  of  a  sub- 
ject by  grant  from  the  King."  3  Crui.  Dig., 
278.  They  regarded  such  franchises  as  being 
mere  donations  of  the  sovereign,  to  be  treated 
strictly  and  jealously.  In  their  day  they  com- 
monly were  so.  But  the  advance  of  liberty,  of 
commerce  and  the  arts  and  conveniences  of 
life  have  given  to  franchises  a  higher  charac- 
ter of  public  utility.  They  have  become  con- 
tracts between  the  sovereign  power  and  the 
private  citizen,  made  upon  valuable  considera- 
tion, for  purposes  of  public  benefit  as  well  as 
of  private  advantage.  I,  therefore,  prefer  and 
adopt  the  definition  of  Chancellor  Kent.  "Fran- 
chises are  privileges  conferred  by  grant  from 
government  and  vested  in  private  individuals. 
They  contain  an  implied  covenant  on  the  part 
of  the  government  not  to  invade  the  rights 
vested,  and  on  the  part  of  the  grantees  to  exe- 
cute the  conditions  and  duties  prescribed  in 
the  grant."  3  Kent,  Com.,  458.  I  refer  also  to 
the  unanswerable  remarks  of  Ch.  J.  Spencer, 
in  People  v.  Ins.  Co.,  15  Johns.,  387,  on  the 
total  inapplicability  of  the  old  English  defini- 
tion to  our  modern  legislative  grants. 

Such  a  grant  is  a  property.  In  the  words  of 
Chancellor  Kent:  "An  estate  in  such  a  fran- 
chise, and  an  estate  in  land,  rests  upon  the 
same  principle,  being  equally  grants  of  a  right 
or  privilege  for  a  valuable  consideration."  It 
is,  in  the  language  of  the  civilians,  a  private 
property  affected  by  a  public  use.  Acts  grant- 
ing such  franchises  are  recognized  by  the  re- 
peated decisions  of  the  Supreme  Court  of  the 
U.  S.,  and  by  all  the  highest  American  author- 
ities, as  contracts.  Now  in  relation  to  contracts 
made  by  a  State,  the  Supreme  Court  of  thell. 
8.  have  laid  down  this  rule:  "This  is  a  con- 
tract, and  although  a  State  is  a  party,  it  ought 
to  be  construed  according  to  the  well  estab- 
lished principles  which  regulate  contracts  gen- 
erally." 3  Cr.,  1.  "That  is,"  says  Judge  Story 
in  a  more  recent  case  commenting  upon  the  one 
cited,  "precisely  as  in  cases  between  mere  pri- 
vate persons,  taking  into  consideration  the 
nature  and  object  of  the  *grant."  2  [*58O 
Pet.,  611.  A  like  rule  was  applied  by  the  Su- 
preme Court  of  the  U.  S.  to  the  case  of  a  con- 
tract made  by  the  U.  S.  U.  8.  v.  Ourney,  4 
Cr.,  333. 

These  rules  and  definitions  apply  alike  to 
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the  joint  privileges  of  corporate  bodies,  and  to 
those  private  grants  which,  as  that  before  us, 
confide  the  execution  of  some  public  duty  to 
individuals.  In  return  for  the  road,  ferry  .or 
bridge  kept  up  bythem,  the  State  grants  rights 
of  toll  or  other  lucrative  privileges.  All  such 
grants  and  privileges  and  charters  rest  on  the 
same  ground,  whether  considered  as  contracts 
between  the  State  and  the  citizen,  or  as  prop- 
erly vested  in  the  grantees.  This  consideration 
gives  great  additional  importance  to  the  case 
now  under  review. 

The  charters  and  franchises  of  modern  times 
are  contracts  made  for  public  consideration 
and  advantage.  They  may  occasionally  be  un- 
wise and  injurious,  but  their  general  result  is 
most  beneficial  to  the  best  interests  of  society. 
On  the  faith  reposed  in  them,  capital  is  largely 
and  usefully  invested;  roads.bridges  and  canals 
are  constructed;  schools,  colleges,  libraries, 
hospitals,  and  other  institutions  of  education  or 
beneficence,  are  founded.  The  grantees  who 
risk  their  funds  or  apply  their  enterprise  and 
industry  in  such  investments  or  undertakings, 
have,  indeed,  most  commonly,  like  other  per- 
sons who  make  bargains  and  contracts,  their 
own  personal  interests  in  view.  They  are, 
therefore,  not  entitled  to  claim  any  special  and 
peculiar  favor  above  other  men,  in  the  eye  of 
the  law.  But  they  have  a  right  to  strict  and 
equal  justice.  The  sovereign  authority  has  no 
peculiar  privileges  as  against  them.  They  are 
entitled,  on  every  principle  of  public  policy  as 
well  as  of  natural  equity,  to  have  the  same 
general  rules  of  justice  applied  to  their  con- 
tracts with  the  State,  which  regulate  contracts 
and  estates  on  condition  as  between  one  pri- 
vate citizen  and  another.  Questions  touching 
franchises  are,  therefore,  to  be  examined  upon 
the  principles  of  sound  reason,  as  applied  to 
the  settled  doctrines  of  the  common  law  in 
trusts,  covenants  and  contracts  between  man 
and  man. 

There  are  two  distinct  characters  under 
which  we  may  consider  a  grant  or  franchise 
581*]  for  public  use  and  benefit,  'whether  it 
be  held  by  individuals  or  by  a  body  corporate. 
It  is  an  incorporeal  property  or  estate  derived 
from  a  contract,  and  held  on  certain  conditions 
to  be  duly  executed  according  to  the  terms  ex- 
press or  implied  of  the  grant  or  charter.  But 
as  it  is  a  private  property  affected  by  a  public 
use  or  interest,  it  may  also  be  rightly  consid- 
ered as  a  public  trust  to  be  faithfully  dis- 
charged according  to  the  purposes  of  its  crea- 
tion. Let  us  first  consider  it  as  a  public  trust. 

It  is  the  grant  of  a  public  trust,  beneficial 
alike  to  the  trustee  and  to  those  for  whom  it 
was  established.  Now,  reason  and  legal  au- 
thority unite  in  pronouncing  the  only  just 
ground  of  forfeiture  of  such  a  trust,  once  made 
and  vested  by  full  performance  of  all  prelimi- 
nary conditions,  to  be,  either:  1.  The  total 
neglect  or  non-user  of  its  duties;  or  else  2.  An 
abuse  of  them,  by  discharging  them  negli- 

fently,  imperfectly, ignorantly  or  fraudulently, 
uch  is,  in  brief,  the  law  as  stated  by  Cruise, 
the  best  text  writer  on  the  law  of  real  property. 
8  Crui.  Dig.,  802.  Such,  also,  is  the  doctrine  of 
our  own  Revised  Statutes,  which  distinctly 
recognize  forfeiture  by  corporations  of  their 
franchises  as  incurred"  either  by  misuser  or 
non-user. 
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What  then  is  a  mieuser,  or  (as  it  is  called  by 
Ld.  Coke  and  others)  an  abuser?  I  cannot  re- 
ply better  than  in  the  words  of  Ch.B.  Comyns, 
one  of  the  very  few  compilers  who  can  be 
safely  cited  as  positive  authority,  but  of  whom. 
Chief  Justices  Kenyon  and  Best  have  succes- 
sively said  "that  his  dictum  alone,  even  when- 
he  cited  no  case,  is  of  itself  of  the  greatest 
weight."  3  T.  R.,  631;  5  Bing.,  388.  "Fran- 
chises, says  Comyns,  may  be  forfeited  by 
breach  of  the  trust  on  which  they  were  granted, 
and  perversion  of  the  end  of  the  grant  or  in- 
stitution." So  a  corporation  may  be  forfeited 
if  the  trust  on  which  it  was  created  be  broken, 
and  the  institution  perverted.  Per  Ch.  J.  Holt, 
Show.,  280;  4  Mod.,  258.  And  again:  "Fran- 
chises may  be  forfeited  by  misuser  or  abuser 
or  other  misdemeanor  in  him,  to  whom  they 
were  granted."  Com.  Dig.,  Franchises,  G.  3. 
It  would  appear  then  that  the  misuser  must  be 
such  a  neglect  or  disregard  of  the  trust,  or 
such  a  perversion  of  it,  to  the  private  purposes 
of  the  trustee  *or  holder  of  the  grant,  [*582 
as  in  some  manner  or  in  some  degree  to  lessen 
its  utility  to  those  for  whose  benefit  it  was  in- 
stituted, or  else  to  work  some  other  public  in- 
jury. It  must  be  in  some  sense  or  other  "a  mis- 
demeanor," in  violation  of  the  object  of  the 
trust. 

Thus  again;  Ld.  Coke  in  the  Earl  of  Shrews- 
bury's  case, explains  the  term  "misuser;"  where- 
by the  analogous  franchise  of  a  patented  office 
was  forfeited,  by  the  example  of  a  judtre  tak- 
ing a  bribe,  etc.,  after  which  and  similar  ex- 
amples of  perversion  of  official  trusts  he  adds  : 
"Franchises  like  offices,  may  be  forfeited  by 
abuser."  9  Co.,  50.  In  conformity  with  these 
doctrines  of  the  old  English  law,  which  still  re- 
tain their  full  authority,  Ch.  J.  Spencer,  15 
Johns.,  387,  speaks  of  proceedings  in  quo  war- 
ranto  as  being  "  well  defined  as  a  criminal 
method  of  prosecution,  as  well  to  punish  the 
offender  as  to  oust  him  from  his  franchise." 
Accordingly  our  Revised  Statutes  enact  that 
judgment  of  ouster  shall  be  rendered  only 
"when  the  defendant  shall  be  found  or  ad- 
judged guilty  of  usurping  or  unlawfully  hold- 
ing or  exercising  any  office,  franchise  or  priv- 
ilege." 2  R.  S.,  583. 

In  almost  every  charter  or  grant  of  franchise, 
there  may  be  found  many  minor  duties,  some- 
times expressed,  often  implied;  none  of  which 
are  strictly  essential  to  the  due  execution  of  the 
trust.  These  ought  to  be  performed  ;  still  if 
executed  substantially  though  not  to  the  very 
letter,  or  if  by  change  of  times  they  become 
useless,  they  may  be  neglected  without  pervert- 
ing the  objects  of  the  grant.  For  the  neglect 
of  these  when  any  person  is  aggrieved,  thw  law 
has  provided  various  fit  remedies.short  of  that 
of  forfeiture,  which  the  authorities  just  cited 
regard  as  reserved  for  a  violation  of  the  main 
objects  of  the  trust.  Such  minor  omissions  of 
accessory  duties  seem  well  left  to  the  writ  of 
mandamus,  of  prohibition,  of  injunction,  or  to 
indictment  or  civil  suits  for  damages.  Some 
times,  as  in  the  present  case,  the  cumulative 
remedy  of  a  pecuniary  penalty  is  added  by 
special  statutory  provision.  It  is  true  that  our 
Revised  Statutes  authorize  the  filing  of  an  in- 
formation against  corporate  bodies  "whenever 
they  shall  offend  against  any  of  the  provisions 
*of  the  Act  creating  such  corporation  "  f*583 
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But  as  the  judgment  can  only  be  pronounced 
upon  a  finding  of  "guilty"  of  unlawful  usurp- 
ation or  holding,  the  question  whether  such 
offense  amounts  to  cause  of  forfeiture  or  not, 
is  still  open  to  inquiry  and  must  depend  upon 
the  terms  of  the  grant  and  the  nature  of  the 
offense. 

The  distinction  between  provisions  purely 
directory,  and  those  vital  and  essential  to  the 
objects  of  the  trust  or  grant  runs  through  our 
statute-book.  It  may  be  traced  in  almost  every 
law  touching  franchises,  charters  or  public 
trusts.  In  our  general  Act  regulating  corpo- 
rate franchises,  there  are  some  provisions,  the 
breach  whereof  is  legislatively  declared  to  work 
a  forfeiture.  As  to  the  neglect  of  others,  the 
statute  is  silent,  leaving  the  offense  to  the  ap- 
propriate remedies  provided  by  law.  Thus  in 
1  R.  S.,594,  moneyed  corporations  are  required 
to  make  out  a  statement  of  their  affairs  and 
condition  annually,  and  to  transmit  it  to  the 
Comptroller  on  the  first  Monday  in  each  year. 
This  is  so  far  purely  directory.  But  it  is.more- 
over,  enacted  that,  "  Every  corporation  that 
shall  neglect  to  make  out  and  transmit  such 
statement  for  one  month  beyond  the  period  re- 
quired, may  be  proceeded  against  and  dis- 
solved." The  neglect  of  this  regulation  for 
more  than  a  month  works  a  forfeiture.  But 
the  law  clearly  does  not  make  it  cause  of  for 
f eiture,  if  the  report  is  not  made  on  the  precise 
day  fixed  by  law.  Nevertheless,  it  is  still  a 
duty.and  a  breach  of  it  would  make  the  offend- 
ing corporation  responsible  in  various  ways, 
civilly  and  criminally,  if  any  public  or  private 
injury  should  result  from  not  reporting  on  that 
very  day.  It  is  on  this  same  principle  that  the  Su- 
preme Court  of  Mass,  decided  not  long  ago,  in  a 
case  somewhat  resembling  the  present,  that 
when  the  Legislature  authorized  an  individual 
to  build  a  bridge.and  imposed  a  penalty  for  un- 
reasonable delay  to  raise  the  draw,  that  the 
penalty  was  the  remedy,  but  that  no  forfeiture 
was  incurred  by  mere  delay.  Per  curiam,  per 
Morton,  /.,  4  Pick  ,  460. 

Upon  these  grounds  I  come  to  the  undoubt- 
ing  conclusion,  that  to  form  a  sufficient  foun- 
dation for  a  judgment  of  ouster  for  the  forfeit- 
ure of  any  franchise,  not  originally  usurped 
584*]  but  *legally  vested,  the  verdict  must 
expressly  find  the  party  (as  the  statute  requires) 
guilty  of  an  unlawful  holding  by  reason  of 
some  misuser  or  neglect,  going  to  pervert  or 
destroy  the  object  of  the  grant,  or  else  of  some 
misdemeanor  in  the  trust.injurious  to  the  pub- 
lic. Now  this  should  be  made  to  appear  af- 
firmatively on  the  record.  But  that  can  only 
be  done  by  the  cause  or  reason  of  forfeiture  be- 
ing expressly  charged  and  expressly  found, 
either  generally  as  to  the  unlawful  holding,  or 
specially  as  to  some  particular  fact  conclusively 
showing  to  the  court  a  forfeiture  and  conse- 
quent unlawful  holding. 

I  cannot  bring  myself  to  say,  with  the  able 
but  unscrupulous  Atty-Gen.  of  Charles  II., 
that  "  If  courts  be  doubtful  of  the  facts,  the 
best  and  safest  way  is  that  judgment  be  given 
of  seizure." 

But  a  franchise  has  also  the  legal  charater  of 
a  property  or  estate.  Thus  it  is  regarded  by 
Mr.  Cruise,  by  Chancellor  Kent,  and  other  emi- 
nent jurists  on  both  sides  of  the  Atlantic.  It  is 
so  considered  by  Blackstone,  who  explains  the 
WEND.  23. 


word  "tenement,"  "to  signify  in  its  proper  and 
legal  sense  everything  that  may  be  holden, pro- 
vided it  be  of  a  permanent  nature,  whether  it 
be  of  a  substantial  and  sensible,  or  an  unsub- 
stantial, ideal  kind;"  and  "a  franchise  (says  he), 
a  right  of  common  or  other  property  of  the  like 
nature,  are  all  of  them,  legally  speaking,  tene- 
ments." 2  Bl.  Com.,  17.  He  classes  franchises 
as  incorporeal  hereditaments,  and  treats  of 
them  as  such,  although,  as  Chancellor  Kent  has 
justly  observed,  there  is  some  impropriety  in 
that  classification,  as  many  franchises,  espe- 
cially corporate  ones,  have  no  inheritable  qual- 
ity. They  are,  however,  otherwise  subject  to 
the  same  rules  as  other  incorporeal  heredita- 
ments. As  they  are  estates,  so  they  are  estates 
granted  on  condition.  As  Ch.  J.  Holt  has  ex- 
pressed it:  "All  franchises  which  are  granted 
are  upon  condition, that  they  shall  be  duly  exe- 
cuted according  to  the  charter  that  settled  the 
Constitution;  that  being  a  condition  annexed  to 
the  grant."  1  Ld.  Raym.,  499.  So,  too,  Judge 
Blackstone,  referring  to  Coke  as  his  authority, 
says  :  "Franchises,  also  are  held  to  be  granted 
on  the  condition  of  making  a  proper  use  of 
them.  *2  Bl.  Com.,  153;  9  Rep.,  56.  It  [*585 
should  be  especially  observed  that  all  these 
eminent  authorities,  and  others  who  might  be 
cited  to  the  same  effect,  expressly  speak  of  the 
tenure  as  on  condition.  None  of  them  treat  it 
us  of  the  nature  of  a  conditional  limitation  de- 
termining the  estate,  as  was  urged  in  argument. 

It  necessarily  follows  then  that  the  fixed  and 
acknowledged  principles  and  rules  of  law  that 
invariably  govern  and  interpret  other  estates 
upon  condition,  whether  corporeal  or  incorpo- 
real, must  apply  here.  Now  it  is  well  settled, 
that  precedent  conditions,  which  must  take 
place  before  the  estate  can  vest,  must  be  lit- 
erally performed.  Conditions  subsequent  ope- 
rate upon  estates  already  created  and  vested, 
rendering  them  liable  to  be  defeated  if  broken. 
Those  working  forfeiture  are  not  favored  in 
law  and  must  be  construed  strictly  ;  neverthe- 
less, the  grantee  is  bound  to  their  substantial 
performance.  "The  obligation  between  the 
government  and  the  owner  of  such  franchises 
as  roads,  bridges  and  ferries  is  mutual.  He  is 
obliged  to  provide  and  maintain  facilities  for 
accommodating  the  public  at  all  times  with 
prompt  and  convenient  passage.  The  law,  on 
the  other  hand, provides  him  with  a  recompense 
by  means  of  an  exclusive  toll.  An  estate  in 
such  a  franchise  and  an  estate  in  land  rest  upon 
the  same  principle,  being  equally  grants  of  a 
right  or  pri vil  ege  for  an  adequate  consideration . 
3  Kent,  Com.,  459.  When  then  the  estate  in 
such  a  franchise  has  been  legally  vested  by  due 
and  full  performance  of  the  precedent  condi 
tions  (as  in  this  case, by  building  the  bridge  ac- 
cording to  the  literal  terms  of  the  Act),  how 
stands  the  law  as  to  the  interpretation  and  ap- 
plication of  the  subsequent  conditions  ? 

First,  we  shall  find  the  general  doctrine  to 
be,  that  courts  will  lean  against  forfeiture.and 
will  construe  conditions  going  to  defeat  an  es- 
tate in  favor  of  the  grantee  so  far  as  is  compat- 
ible with  the  plain  intent  of  the  condition. 
Moreover,  a  minute  and  literal  compliance  with 
the  very  letter  of  the  condition  is  not  required 
to  support  and  preserve  the  estate  as  it  is  in  re- 
spect to  conditions  precedent  necessary  for  cre- 
ating and  vesting  it.  A  substantial  perform- 
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586*]  ance  according  *to  the  intent  of  the 
grant  will  prevent  a  forfeiture.  Thus  as  to 
conditions  in  deed,  it  is  held  by  the  best  au- 
thorities (which  I  cite  as  condensed  by  Co- 
rny ns)  that  "it  is  sufficient  if  the  substance  of 
the  condition  be  performed."  1  Roll. ,426.  "So 
a  condition  that  one  deliver  letters  patent,  and 
he  delivers  an  exemplification  of  them;  that  he 
enfeoff,  and  he  conveys  by  lease  and  release  ; 
that  he  give  license  to  carry  goods.and  the  par- 
ty is  disturbed  by  a  stranger;  that  he  withdraw 
his  suit,  and  he  discontinue.  1  Roll. ,427.  This 
is  enough."  Com.  Dig.,  Condition,  G,  14. 
Again,  in  the  same  title,  L,  1,  it  is  said  of  con- 
ditions subsequent  generally :  "If  the  condition 
is  performed  in  substance,  it  is  sufficient.  So 
if  it  be  performed  as  near  the  intent  of  the  con- 
dition as  can  be.  So  as  well  when  the  inten- 
tion is  to  defeat  as  to  create  an  estate." 

Then  again  in  relation  to  "  conditions  an- 
nexed by  operation  of  law,"  a  similar  reason- 
able latitude  is  given.  One  of  those  annexed 
to  every  estate  in  dower  and  curtesy  is  that 
the  tenant  do  not  waste,  and  by  common  law 
the  estate  was  forfeited  for  breach  of  that  an- 
nexed condition.  Co.  Litt.,  233.  But  if  the 
waste  be  caused  by  tempest  or  the  act  of  God, 
that  is  no  breach.  Neither  does  the  tenant  in- 
cur the  penalty  of  waste  when  the  amount  is 
very  small,  or  under  the  value  of  40  pence. 
Co.  Litt.,  540.  In  a  very  recent  decision  of 
our  own  Supreme  Court,  this  general  doctrine 
is  lucidly  stated  by  the  Chief  Justice  in  deliver- 
ing the  opinion  of  the  court,  and  is  applied  to 
corporate  franchises.  Speaking  of  corporate 
grants  (and  the  rule  applies  with  equal  force 
to  franchises  granted  to  unincorporated  indi- 
viduals) he  says :  "  There  can  be  no  great  dif- 
ficulty in  ascertaining  the  principles  that  should 
govern  conditions  annexed  to  them.  The  anal- 
ogous cases  of  individual  conditional  grants 
will  give  the  rule.  In  these  a  reasonable  and 
substantial  performance  according  to  the  in- 
tent of  the  grantor  is  required."  Shep.  Touch., 
133;  15  Wend.,  291.  In  case  of  conditions^ 
subsequent,  if  impossible  to  be  performed  or, 
rendered  impossible  by  the  act  of  God,  the 

frantee  is  excused  and  the  estate  is  absolute.' 
Bac.  Abr.,  tit.  Condition;  Shep.  Touch.,  133, 
587*]  157.  So  if  waste  be  committed  *by  a 
stranger,  it  shall  not  be  a  breach  of  the  condi- 
tion of  the  lessee.  2  Bac.  Abr.,  652.  The  whole 
law  on  the  subject  will  be  found  reasonable. 
People  v.  Kingston  and  M.  Turnpike  Co. ,  ante, 
p.  193.  Now  in  all  these  several  cases  of  con- 
dition above  mentioned,  to  give  any  effect  to 
the  rule  of  law,  it  must  follow  that  no  judg- 
ment can  be  rendered  against  the  defendant 
upon  verdict,  unless  that  verdict  show  to  the 
court,  at  least  generally  and  presumptively, 
the  fact  not  merely  of  a  breach  of  the  letter  of 
such  subsequent  condition,  but  of  its  intent 
and  meaning ;  or,  in  other  words,  that  it  was 
violated  according  to  its  legal  construction  so 
that  judgment  might  be  rendered  "according 
to  the  right  of  the  matter,"  as  our  statute 
phrases  it.  This  would  be  shown  by  a  general 
verdict  against  the  defendant,  where  the  form 
of  action  and  the  pleadings  are  such  that  the 
general  finding  shows  positively  that  the  cause 
of  forfeiture  or  right  of  re  entry  had  been  di 
rectly  proved.  It  may  also  be  shown  by  the 
special  finding  of  such  facts  as  the  court  ad- 
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judge  to  amount  to  a  substantial  breach  of  con- 
dition. But  if  the  record  present  only  the  find- 
ing of  particular  facts  which  do  not  show 
affirmatively  any  certain  and  substantial  breach 
of  condition,  but  merely  a  possible  and  con- 
tingent one,  such  as  might  or  might  not  amount 
to  legal  cause  of  forfeiture,  no  matter  whether 
the  verdict  be  in  form  general  or  special, 
whether  it  submits  the  facts  in  technical  form 
to  the  legal  judgment  of  the  court,  or  is  simply 
responsive  (as  here)  to  the  issue  ;  I  do  not  see 
how,  consistently  with  the  principles  and  au- 
thorities above  stated,  such  a  verdict  can  sup- 
port any  judgment  against  the  defendants. 

"  Judgment"  is  defined  to  be  "  the  conclu- 
sion of  the  law  upon  facts  found  or  admitted 
by  the  parties."  Then,  if  there  be  neither  ad- 
mitted in  the  pleadings  nor  found  in  the  ver- 
dict, either  the  general  fact  of  "unlawful 
holding,"  nor  any  particular  fact,  from  which 
such  "unlawful  holding"  against  the  State  is 
a  positive  and  necessary  inference,  how  can 
the  judgment  of  ouster  be  applied  by  the  court 
as  the  conclusion  of  the  law  ?  There  are  no 
facts  presented  on  the  record  from  which  such 
a  conclusion  can  be  drawn. 

Let  us  apply  these  conclusions  to  the  case 
before  us.  *Here  the  verdict  is  in  form  [*588 
for  the  people.  It  is  not  a  general  finding  of 
"  guilty  of  unlawful  holding,"  in  the  words  of 
the  statute,  but  it  finds  a  number  of  facts  put 
in  issue,  in  favor  of  the  defendants,  and  one 
only  against  them  It  finds  that  the  opening 
of  the  bridge  is  not  now  and  has  not  been  for 
some  years,  of  the  required  breadth  of  25  feet. 
On  every  other  point  the  conditions  of  the 
grant,  whether  express  or  implied,  precedent 
or  subsequent,  are  found  to  have  been  duly 
performed.  We  cannot  learn  from  this  ver- 
dict, even  when  collated  and  compared  with 
the  information  and  pleadings,  whether  the 
misuser  was  in  kind,  or  amount,  any  way  ma- 
terial to  the  object  of  the  bridge  and  its  draw, 
or  whether  there  resulted  or  was  likely  to  re- 
sult any  private  or  public  injury  or  inconven- 
ience whatever.  Neither  can  we  ascertain, 
even  by  inference,  whether  the  conditions  an- 
nexed and  implied  by  the  legislative  grant  were 
"  not  executed  in  substance,"  according  to  the 
reasonable  and  just  rule  of  law,  although  there 
might  have  been  a  departure  from  the  letter 
of  the  grant.  The  diminution  in  question,  for 
all  that  appears  to  us,  might  be  accidental.  It 
might  be  so  insignificant  as  never  to  cause  the 
slightest  inconvenience. 

The  Chief  Justice  considers  it  as  a  sufficient 
answer  to  this  difficulty  that  "  The  defendants 
held  the  affirmative  an'd  were  bound  to  main- 
tain their  title  generally  to  the  franchise.  They 
must,  therefore,  show  the  width  between  the 
arches  to  be  according  to  the  requisition  of  the 
statute,  or  a  legal  excuse  for  any  departure." 
He,  moreover,  adds,  that  "  If  there  was  a  legal 
excuse,  the  verdict  for  the  people  negatives  its 
existence."  This  language  strikes  me  as  in  di- 
rect contradiction  to  the  whole  law  of  condi- 
tions. As  to  the  precedent  conditions  of  build 
ing  the  bridge,  the  defendants  indeed  hold  the 
affirmative,  and  must  maintain  their  title  to  the 
franchises  by  showing  performance  of  those 
conditions.  They  have  done  so.  But  the  right 
and  estate  having  thus  been  shown  to  be  vest- 
ed, it  is  now  for  the  other  party  to  show  af- 
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firmatively  how  their  right  of  re-entry  or  of 
ouster  of  the  present  holder  from  the  estate  or 
franchise,  has  accrued.  If  the  doctrine  stated 
by  the  Chief  Justice  is  carried  out  to  the  full 
589*]  *extent  of  its  legitimate  consequences, 
every  moneyed  institution  might  beheld,  upon 
a  vague  suggestion  of  an  unlawful  holding,  to 
prove  affirmatively  minute  compliance  with 
the  requisitions  of  every  law  touching  them, 
as  well  as  with  those  of  their  respective  char- 
ters, and  this  for  matters  never  made  the  ex- 
press condition  of  their  grant,  nor  in  the  slight- 
est degree  essential  to  the  honest  and  fair  per- 
formance of  their  duties.  Thus,  every  bank 
and  insurance  company  might  be  compelled, 
under  penalty  of  forfeiture,  and  without  any 
specific  charge  of  abuse,  to  prove  affirmatively 
their  having  made  the  annual  report  required 
by  law  precisely  on  the  first  Monday  in  Janu- 
ary, in  every  year  since  their  foundation,  and 
in  the  very  terms  prescribed  by  the  law,  or  else 
some  legal  excuse  for  not  doing  it  on  that  day. 
They  might  be  held  to  maintain  their  title  by 
proving  affirmatively  the  carrying  on  business 
in  all  respects  precisely  according  to  the  requi- 
sitions of  their  charters,  although  no  charge  of 
any  actual  violation  of  those  requisitions  be 
attempted  to  be  proved  or  even  positively 
made.  A  hundred  instances  might  be  given 
where  the  evidence  of  such  literal  compliance 
with  minor  and  purely  directory  requisitions 
of  law,  through  a  course  of  years,  would  be 
wholly  out  of  the  reach  of  railroad  companies, 
canal  or  turnpike  corporations,  or  literary  in- 
stitutions, as  well  as  of  mere  moneyed  corpo- 
rations. The  establishment  of  this  rule  would 
make  all  corporate  rights,  as  well  as  all  private 
franchises,  to  be  held  subject  not  to  the  dis- 
cretion of  the  Legislature  to  repeal  or  amend 
the  respective  charters,  but  to  the  mere  good 
pleasure  of  the  Atty-Gen. 

On  the  contrary,  I  conceive  that  the  defend- 
ants must  always  (as  is  conceded  they  have 
done  in  this  case)  show  affirmatively  the  law 
and  right  under  which  they  hold,  and  the  per- 
formance to  the  letter,  of  the  conditions  preced- 
ent upon  which  the  estate  or  trust  was  vested. 
They  have  then  shown  a  satisfactory  prima 
facie  title  to  its  enjoyment. 

Whatever  conditions  they  have  assumed  to 
perform,  no  matter  how  severe,  they  are  bound 
to  execute  them.  But  when  the  presumption 
of  legal  possession  is  with  the  holder,  as  it  al- 
ways is  when  once  vested,  until  otherwise  ju- 
59O*J  dicially  *ascertained  and  declared,  see 
6  Cow.,  26  ;  9  Or.,  51 ;  6  Barn.  &  C.,  733,  the 
cause  of  forfeiture  should  be  affirmatively 
charged  and  assigned,  and  that  is  the  true  is- 
sue that  must  be  presented  to  the  jury. 

The  information  is  in  nature  and  form  of  a 
criminal  proceeding  (as  indeed  it  is  expressly 
considered  by  Ch.  J.  Spencer,  15  Johns.,  388); 
and  the  statute  prescribes  that  parties  in  default 
must  be  found  or  adjudged  guilty,  before  judg- 
ment of  ouster.  If  they  are  to  be  found  or 
adjudged  guilty,  they  must  be  proved  so,  and 
the  finding  must,  as  in  other  criminal  proceed- 
ings be  positive,  and  not  a  mere  technical  in- 
ference. It  is  never  put  upon  the  accused  at 
trial  to  prove  his  obedience  to  every  jot  and 
tittle  of  the  law  he  is  arraigned  as  having  vio- 
lated. It  is  enough  if  he  denies  and  repels  the 
charges  of  the  indictment  when  they  are  sus- 
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tained  by  prima  facie  proof.  This  I  hold  to  be 
the  reason,  the  equity,  the  public  policy  and. 
the  general  legal  principles  of  the  whole  ques- 
tion. 

Upon  these  grounds,  I  was  content  to  leave 
the  subject  in  the  opinion  delivered  by  me  last 
year  in  this  case,  and  which  was  sustained  by 
a  majority  of  the  members  who  then  composed, 
this  court.  But  the  great  importance  of  the 
question  and  the  respect  due  to  the  high  judi- 
cial officers  who  have  taken  a  different  view  of 
the  subject,  have  induced  me  in  reviewing  the 
question  after  rehearing  the  argument  to  exam- 
ine more  thoroughly  than  I  had  done  the  posi- 
tive authorities  bearing  on  the  matter,  and  I 
have  found  the  clear  principles  just  stated  to  be 
supported  by  the  strongest  authority  of  prec- 
edents, decisions  and  practice.  Such  authority 
may  be  found,  as  I  have  already  intimated,  in 
the  close  analogy  of  the  law  of  other  forms  of 
public  prosecution  for  remedying  abuses  of 
franchises,  as  by  indictment.  There  is  a  very 
recent  English  case,  a  good  deal  resembling 
this  in  its  facts,  though  they  were  differently 
presented  for  judicial  decision,  King  v.  Tindall, 
6  Ad.  &  Ell.,  143,  which  was  decided  after  a 
very  elaborate  argument,  about  the  same  time 
this  case  was,  in  our  Supreme  Court.  It  was 
an  indictment  charging  the  defendants  with 
having  obstructed  the  harbor  of  Scarborough, 
and  rendered  it  insecure.  A  *special  [*591 
verdict  found  certain  facts  as  to  planking  the 
piers,  "by  which  works  the  harbor  was  ren- 
dered less  secure."  The  court  hesitated  long 
whether  the  verdict  was  not  so  imperfect  as  to 
render  it  necessary  to  award  a  new  trial,  but 
finally  gave  judgment  for  the  defendant.  Ch. 
J.  Denman,  in  pronouncing  the  opinion  of  the 
court,  after  noticing  the  vagueness  and  uncer- 
tainty of  the  verdict,  and  the  long  doubt  of 
the  court  whether  it  was  sufficient  to  support 
any  judgment  whatever,  added:  "  Without 
deciding  at  all  how  far  the  conduct  of  the  de- 
fendants could  be  justified,  we  think  that  the 
jury  must  be  taken  to  inquire  whether  such 
consequences  must  amount  to  a  nuisance.  We 
do  not  think  that  they  must,  but,  on  the  con- 
trary, hold  that  no  person  can  be  made  crim- 
inally responsible  for  consequences  so  slight, 
uncertain  and  remote."  Although  this  be  a  dif- 
ferent mode  of  proceeding,  and  a  different 
form  of  verdict,  yet  the  same  reasons  of  good 
sense  and  justice  must  apply  here,  unless  the 
rights  of  private  citizens  as  against  the  gov^rn- 
ment  are  held  less  sacred  before  our  republi- 
can tribunals  than  they  now  are  in  the  Court 
of  Queen's  Bench.  On  the  same  principle  how 
can  we  hold  the  defendants  responsible,  even 
to  the  loss  of  their  franchises, for  consequences 
of  the  diminished  width  of  their  draw,  which 
so  far  as  the  verdict  of  record  show  us, 
are  wholly  constructive,  uncertain  and  con- 
jectural. 

But  we  need  not  resort  for  authority  to  mere- 
ly analogous  cases  where,  though  the  principle 
be  the  same,  it  may  be  alleged  to  be  modified 
by  the  nature  or  subject  of  the  action  and  the 
form  of  the  verdict.  The  strongest  authority 
will  be  found  in  the  precedents  and  decisions 
on  informations  in  quo  warranto,  ancient  and 
!  modern.  These  have  been  repeatedly  settled 
by  the  best  legal  talent  of  the  times,  and,  after 
great  consideration,  proportionate  to  the  mag- 
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nit  in  It-  of  the  interests  involved,  have  received 
judicial  sanction,  and  have  been  subsequently 
recognized  as  of  conclusive  authority. 

First  of  all  I  refer  to  the  great  historical  case 
of  the  proceedings  against  the  City  of  London 
in  1082,  for  forfeiture  of  its  charter.  This 
case  is  the  stronger  for  the  purposes  to  which 
592*]  *I  cite  it  because  it  has  come  down  to 
us  blackened  and  branded  with  the  deserved 
odium  of  haying  pushed  the  doctrine  of  for 
feiture  and  the  prerogative  process  of  quo  war- 
ranto  not  only  to  the  extreme  limits,  but  even 
beyond  the  bounds  of  justice.  It  thus  marks 
the  ultimate  bounds  of  this  action;  every  step 
beyond  must  be  bold  innovation. 

At  a  time  when  the  power  of  the  Crown 
seemed  almost  irresistible,  the  City  of  London, 
by  means  of  its  chartered  privileges,  still  pre 
sented  a  rallying  point  for  the  friends  of  con- 
stitutional freedom  to  oppose  the  encroach- 
ments of  a  corrupt  and  dissolute  monarch.plot- 
ting  against  the  liberties  of  his  people.  Whilst 
the  rest  of  the  Kingdom  had  yielded,  the  city 
still  held  out  (to  use  the  image  of  Charles  Fox 
in  bis  beautiful  fragment  of  the  history  of 
those  times),  "  like  a  strong  fortress  in  a  con- 
quered country."  To  abolish  tho^e  franchises 
so  odious  to  the  Crown,  and  to  do  this  under 
color  of  law,  the  ministry  called  to  their  aid 
the  best  legal  talent  that  was  either  venal  or 
servile  enough  for  such  uses.  To  the  honor  of 
the  profession  it  must  be  added  that  much  of 
the  highest  legal  talent  of  that  day  passed 
through  those  years  of  trial  and  peril  without 
any  taint  of  either  reproach.  The  prosecution 
was  conducted  with  eminent  ability  by  Sir 
Robert  Sawyer,  then  Atty-Gen.,  but  the  infor- 
mation and  pleadings,  as  we  learn  from  cotem- 
porary  writers  (Bishop  Burnett  and  R.  North), 
were  prepared  by  a  still  more  skillful  hand. 
They  were  drawn  by  Saunders,  soon  after  Chief 
Justice  of  England,  the  most  learned  and  acute 
special  pleader  of  a  very  acute  and  learned  bar 
— a  man  whose  professional  knowledge  and 
talent  have,  in  spite  of  gross  vices  and  unblush- 
ing political  subserviency,  still  retained  for  his 
name  a  high  authority  and  distinguished  rank 
in  his  country's  jurisprudence. 

The  defense  of  the  city  was  managed  by 
Treby  and  Pollexfen,  both  of  them  afterwards 
Chief  Justices,  whose  names  have  still  great 
weight  in  the  law. 

In  these  proceedings  every  point  was  strained 
in  favor  of  the  Crown .  appearing  by  the  Atty- 
Gen.*,  as  far  as  a  court  previously  organized 
593*]  for  such  a  purpose  would  permit  *with 
any  show  of  adherence  to  the  rules  of  law. 
They  thus  afford  as  a  precedent  marking  the 
extreme  boundaries  to  which  proceedings  in 
the  nature  of  a  quo  warranto  can  be  carried  as 
against  the  holders  of  franchises.  But  they 
were  conducted  by  learned  lawyers  and  before 
judges  who  had  professional  reputation  at 
stake.  Accordingly  Blackslone  tells  us  that 
"  though  they  gave  great  and  just  offense,  yet 
in  strictness  of  law  the  proceedings  were  suffi- 
ciently regular."  1  Bl.  Com.,  484.  They  have 
therefore  served  as  the  leading  precedents  in 
England  in  more  modern  proceedings,  some  of 
which  have  been  judicially  sanctioned,  as  in 
Kingv.  Amery,  2  T.  R.,  515.  In  this  memora- 
ble prosecution  the  information  was  general 
(as  it  is  here),  charging  usurpation  of  the  fran- 

480 


chises  and  requiring  the  city  to  show  by  what 
warrant  they  claim  to  use.exercise  and  enjoy 
the  liberties.franchises,  etc.  "Quo  warranto  cla- 
mant habere,  uti  et  gaudere  Ubertales  et  fran- 
chisa  prcedicta."  I  cite  from  the  record  as  set 
forth  in  full  in  Howell's  edition  of  the  State 
Trials,  Vol.  VIII.  The  city  there  pleads,  sets 
forth  its  charter  and  its  historical  evidence  of 
franchise, and  alleges  that  they  still  use  the  priv- 
ileges. The  Atty-Gen.  replies  by  assigning  sev- 
eral special  causes  of  forfeiture,  affirmatively 
setting  forth  alleged  instances  of  breaches  of 
condition  and  offenses  "whereby  they,  the 
mayor  and  commonalty,  have  forfeited  their 
franchises:"  or,  in  the  law  Latin  of  the  day, 
' '  per  quod  idem  mayor  et  communitas  proedicta* 
libertates  et  primlegia  foris  fecerunt."  It  was 
upon  this  assignment  of  cause  of  forfeiture 
that  judgment  was  rendered  against  the  city 
after  demurrer  and  argument.  8  Howell,  St. 
Tr.,  1050,  1309.  Although  the  judgment  was 
reversed  by  Act  of  Parliament,  the  authority 
of  the  mode  of  information  and  pleadings  re- 
mains unshaken,  and  is  thus  recognized  by 
Judge  Blackstone.  Speaking  of  the  forfeiture 
of  corporate  franchises  for  neglect  or  abuse, 
he  says:  "The  regular  course  now  is  to  in- 
quire by  what  warrant  they  now  exercise  the 
power,  having  forfeited  it  by  such  and  such 
proceedings;"  and  then  as  an  example  of  the 
manner  of  doing  this  he  refers  to  these  proceed- 
ings against  the  City  of  London  "as  in  strict- 
ness of  law  sufficiently  *regular."  It  is  [*594 
clear  at  any  rate,  that  if  they  were  irregular, 
the  irregularity  would  not  have  been  in  favor 
of  the  defendants.  The  same  form  and  rule  of 
proceeding  will  be  found  in  much  later  En- 
glish cases,  as  in  King  v.  Amery,  2  T.  R.,  515, 
upwards  of  a  century  after.  I  have  found  no 
single  English  case  or  precedent  authorizing 
any  deviation  from  the  rule  of  the  public  prose- 
cution setting  forth  the  causes  of  forfeiture, 
but  many  supporting  it.  I  content  myself  with 
referring  in  addition,  to  Hex  v.  Ponsonby,  1 
Ld.  Kenyon  Cas.,  1,  because  the  legal  emi- 
nence of  Ch.  J.  Kenyon  adds  much  authority 
to  that  of  the  case  which  he  had  preserved  in 
full  notes  for  his  own  professional  use,  and 
not  as  a  mere  reporter. 

But  without  dwelling  further  upon  English 
cases.  I  come  down  to  our  own  times  and 
country.  In  1825,  the  fraudulent  or  imprudent 
conduct  of  several  moneyed  corporations  in 
this  State,  led  to  a  number  of  quo  warranto  in- 
formations against  the  Banks  of  Niagara,  Hud- 
son, Washington  and  Warren,  and  others.  All 
these  informations  went  on  the  ground  of  for- 
feiture by  abuse  and  breach  of  subsequent  con- 
ditions or  duties.  The  proceedings  and  plead- 
ings were  prepared  by  the  then  Atty-Gen.,  the 
late  Samuel  A.  Talcott,  who  will  long  be  re- 
membered as  one  of  the  most  remarkable  ex- 
amples of  a  purely  and  eminently  legal  mind 
that  our  country  has  yet  produced.  Those  pro- 
ceedings will  be  found  set  forth  in  substance 
in  the  case  of  the  Bk.  of  Niagara,  6  Cow.,  197. 
The  information,  like  that  in  the  English 
cases,  sets  forth  that  the  defendants  used  and 
still  do  use,  without  warrant,  certain  liberties, 
etc.,  and  calls  upon  them  to  show  by  what  war- 
rant they  claim  so  to  use  and  enjoy.  To  this, 
the  bank  shows  its  right  by  charter  affirmatively. 
The  Atty-Gen.  then  replies,  assigning  special 
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causes  of  forfeiture, as  suspending  payment, etc. 
Throughout  the  whole  elaborate  argument  be- 
tween Mr.Talcott  and  one  of  the  most  able,  cer- 
tainly the  most  learned  of  his  predecessors  in  of- 
fice, Mr.  Van  Vechten,  it  is  maintained  and  con- 
ceded "that  a  forfeiture  is  not  to  be  presumed, 
'but  must  be  substantially  stated."  The  Supreme 
Court  decided  against  the  sufficiency  of  the  as- 
595*]  signed  cause  of  forfeiture,*but  the  cor- 
rectness of  the  pleadings  was  affirmed  by  them. 
"  The  Court,  by  Savage,  Gli.  J.  The  first  ques- 
tion respects  the  sufficiency  of  the  information. 
Upon  this  I  shall  only  remark  that  the  form 
adopted  here  is  the  same  used  in  the  celebrated 
caseof  The  City  of  London.which  was  adjudged 
sufficient.  A  like  precedent  is  given  in  King 
v.  Amery.  2  T.  R  ,  515.  I  am,  therefore,  per- 
fectly satisfied  with  the  pleadings."  Again;  in 
People  v.  Manhattan  Co. ,  9  Wend. ,  351, the  same 
course  was  pursued,  the  Atty-Gen.  in  his  rep- 
lication assigning  special  causes  of  forfeiture, 
as  "the  not  furnishing  a  sufficient  supply  of 
pure  and  wholesome  water,"  etc.  Yet  the  court 
held  the  public  prosecutor  to  very  strict  com- 
pliance with  the  rule.  They  said  (in  the  opin- 
ion of  the  court  by  Judge  Sutherland)  that 
"  Great  strictness  was  required  in  assigning  a 
breach  of  condition  for  producing  forfeiture; 
that  it  must  always  be  stated  according  to  its 
full  legal  effect  and  spirit,"  and  they  unani 
mously  held  the  assignment  of  forfeiture  on 
the  ground  of  not  supplying  water,  to  be  bad, 
because  "  it  was  defective  in  averring  the  par 
ticulars  necessary  to  show  a  legal  breach," 
though  it  was  distinctly  charged  in  general 
terms.  9  Wend.,  376. 

Such,  then,  according  to  precedent,  author- 
ity, analogy  of  other  branches  of  the  law,  as 
well  civil  as  criminal,  and  above  all,  the  rea- 
son, principle,  justice  and  public  policy  of  the 
matter,  should  have  been  the  course  of  pro- 
ceeding here.  After  compelling  the  defendants 
to  show  affirmatively  by  what  title  they  claim, 
and  how  they  came  into  possession,  if  the 
Atty-Gen.  relied  upon  any  subsequent  forfeit- 
ure, it  was  his  duty  to  set  it  forth,  and  charge 
the  ground  or  cause  of  it,  or  the  breach  of  con- 
dition, whereby  they  forfeited  their  privileges 
and,  consequently,  held  unlawfully.  Nor  can 
a  more  just  and  reasonable  course  of  proceed- 
ceeding  be  possibly  devised  for  such  purposes. 
It  alike  guards  public  rights  against  intrusion 
and  abuse,  and  gives  adequate  protection  to 
the  unoffending  holder  of  legislative  grants.  If 
an  individual  intrudes  into  the  possession  and 
use  of  a  navigable  stream  or  its  water-privi- 
leges, or  into  any  other  public  property,  sub- 
ject to  the  general  uses  of  all  citizens — if  an 
59(5*J  *illegal  association  claim  to  act  as  a 
chartered  company — if  a  company  chartered 
with  specific  powers,  as  of  ordinary  banking 
or  insurance,  usurp  the  right  of  issuing  post 
notes,  or  dealing  in  stocks,  or  any  other  power 
not  granted — in  such  cases  the  Atty-Gen., 
upon  his  own  motion,  or  on  relation  of  those 
aggrieved,  can  call  upon  the  offenders  to  show 
affirmatively  by  what  warrant  they  claim  to 
act.  The  burden  of  proof  and  the  presump- 
tion of  usurpation  is  upon  them:  for  if  inno- 
cent, their  defense  is  in  their  own  hands. 

But  if  a  bank,  or  an  insurance  or  railroad 
company  has  been  duly  chartered,  its  capital 
honestly  paid  up  and  invested  in  the  objects 
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I  prescribed  by  law;  or  if  the  owners  of  a  bridge 
'  or  ferry  have  been  in  lawful  and  peaceful  pos- 
session under  a  state  grant,  it  is  neither  just 
nor  reasonable  nor  according  to  legal  usage, 
that  any  of  these  should  be  compelled  under 
pain  of  forfeiture,  upon  a  general  suggestion 
of  unlawful  holding,  to  set  forth  and  prove 
compliance  with  every  requisition  of  their  char- 
ters for  years,  whether  great  or  small, important 
or  unessential,  material  to  the  public  interest 
and  accommodation  or  wholly  immaterial,  and 
to  negative  every  deviation,  whether  intentional 
or  arising  from  the  carelessness  of  an  officer  or 
the  malice  of  a  stranger;  or  if  they  cannot 
make  out  all  this,  then  to  show  some  legal  ex- 
cuse. On  the  contrary,  the  law,  as  it  has  hith- 
erto been  understood  and  exercised,  makes  no 
such  unreasonable  claims.  It  effectually  pro- 
vides against  abuse  or  neglect  in  the  exercise 
of  franchises,  by  investing  the  law  officer  of 
the  State  with  the  power  of  charging  specific- 
ally any  abuse,  which  he  or  those  aggrieved 
may  deem  sufficient  reason  for  abrogating  the 
misused  grant,  and  he  can  compel  the  offend- 
ers to  refute,  or  explain  or  excuse  those 
charges,  or  be  ousted  from  their  franchises. 

In  the  present  case,  Atty-Gen.  Beardsley,  in 
his  information,  charged  generally  the  defend- 
ants with  "having  usurped,  intruded  into,  and 
unlawfully  held  and  exercised"  "certain  priv- 
ileges," and  he  calls  upon  them  to  show  "by 
what  warrant  or  authority  they  claim  to  use 
and  exercise  the  privileges  aforesaid."  To  this 
demand  the  defendants  *reply  fully  in  [*597 
their  plea,  which  sets  forth  the  act  of  grant, 
and  obedience  to  all  the  requisitions  necessary 
to  give  them  "warrant  and  authority"  to  enter 
upon  and  exercise  those  rights.  On  every 
point  necessary  for  establishing  such  prelimi- 
nary right,  the  jury  have  on  the  issue  present- 
ed found  for  the  defendants.  They  have  also 
set  forth  that  they  have  continued  to  comply 
with  the  conditions,  and  amongst  these  that 
the  draw  of  the  bridge  was  and  has  continued 
to  be  of  a  certain  width.  This  I  consider  as 
being  merely  the  formal  exclusion  of  any  con- 
cession of  non-user  or  of  subsequent  breach, 
to  be  met  not  by  a  joining  issue  but  by  a  spe- 
cial assignment  of  breach.  If  it  amounts  to 
more  than  that,  it  was  mere  surplusage,  for  it 
sets  forth  what  the  information  did  not  and 
cannot  call  upon  the  defendants  to  show.  They 
are  required  to  show  by  what  warrant  they 
claim  and  use  the  franchise,  not  whether  or 
not  they  have  forfeited  it.  As  Judge  Story 
states  the  rule  :  "  Whenever  the  whole  allega- 
tion can  be  stricken  out,  without  affecting  the 
legal  right  set  up  by  the  party,  it  is  imperti- 
nent and  may  be  rejected  as  surplusage."  U.  S. 
v.  Burnhan,  1  Mas.,  66.  But  the  then  Atty- 
Gen.,  instead  of  proceeding  to  charge  and  as- 
sign cause  of  forfeiture,  if  that  was  relied  on, 
joins  issue  on  all  the  facts  set  forth,  material 
and  immaterial  ;  the  real  general  issue,  in  ef- 
fect, in  this  stage  of  the  proceedings  being 
"whether  the  defendants  claim  and  use  the 
franchises  without  lawful  grant,  warrant  or 
charter,"  and  the  facts  being  material  or  im- 
pertinent as  they  bear  upon  the  point  or  not. 
He,  consequently,  joined  issue  on  an  immate- 
rial fact, and  the  result  is  an  uncertain  and  im- 
perfect verdict.  The  issue  is  indeed  such,  as 
though  immaterial  in  its  actual  result,  yet  if 
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found  with  the  other  facts  (as  those  were 
found)  for  the  defendants,  would  have  been 
conclusive.  As  it  is,  it  is  uncertain  and  void. 
It  so  far  resembles  an  often  cited  case,  where 
on  a  bond  conditioned  to  pay  a  sum  ou  or  be- 
fore Dec.  5,  the  defendant  pleaded  payment  on 
the  5th,  and  issue  was  joined  on  that  fact.  The 
verdict  was  for  the  plaintiff,  showing  that  the 
defendant  had  not  paid  Dec.  5.  "iet  as  he 
might  have  paid  before  that  day, this  was  held 
to  be  an  immaterial  issue,  though  if  payment 
on  that  day  had  been  found,  it  would  have 
598*]  been  'conclusive  for  the  defendant.  2 
Str.,  996.  According  to  repeated  and  unshak- 
en decisions  from  early  times,  and  often  rec- 
ognized in  our  courts,  "an  immaterial  issue  is 
when,  upon  verdict,  the  court  cannot  know 
how  to  give  judgment, whether  for  plaintiff  or 
defendant."  1  Lev.,  22.  The  present  verdict 
presents  just  such  a  case.  The  court  here  can- 
not, except  upon  mere  presumption  or  doubt- 
ful inference,  know  how  to  give  judgment 
upon  a  verdict  finding  a  fact,  which  may  or 
may  not  according  to  other  unknown  circum- 
stances, amount  to  good  cause  of  forfeiture, 
but  which  does  not  at  all  affect  the  original 
warrant  or  authority  "whereby  the  defendants 
claim  to  use  and  hold"  their  franchise.  That 
it  is  not  a  finding  of  any  fact  proving  unlawful 
holding  or  "whereby  the  defendants  forfeited 
the  franchises,"  so  as  to  authorize  the  court  to 
pronounce  judgment  of  ouster,  is  very  clear  to 
my  mind,  especially  under  an  information  con- 
taining no  averment  of  any  forfeiture  having 
been  incurred. 

The  only  doubt,  then,  that  I  have  remaining 
as  to  the  disposition  of  this  cause  is  to  the  rem 
edy  and  precise  judgment  to  be  rendered. 
There  was  a  substantial  and  material  issue 
upon  the  several  facts,  showing  the  right  un- 
der which  the  defendants  claim,  and  all  these 
are  found  for  the  defendants.  Thus  the  pre- 
sumptive title  to  the  franchise  is  established, 
which  is  good  until  cause  of  forfeiture  is  as- 
signed and  found.  The  fact  found  against  the 
defendants  is  in  itself  immaterial  to  their  orig- 
inal title,  and  may,  therefore.consistently  with 
usage  and  authority,  be  rejected  as  superflu- 
ous. Under  this  view  of  the  case  judgment 
should  be  simply  rendered  for  the  defendants. 
Nor  would  any  public  injury  result,  supposing 
the  diminution  to  be  substantial,  for  the  Atty- 
Gen.  can  file  a  new  information  and  establish 
the  forfeiture  of  the  franchise  according  to 
law  ;  that  being  a  point  never  passed  upon. 

But,  on  further  reflection,  I  have  come  to 
the  conclusion  that  the  law  affords  another  and 
more  appropriate  remedy.  In  similar  cases  in 
civil  action^,  and  even  in  this  form  of  public 
prosecution,  the  legal  remedy  is  a  judgment  of 
repleader,  Cro.  El.,  883  ;  Com.  Dig.  Pleader, 
599*]  R,  18.  or  *else,what  is  nearly  the  same 
in  character  and  effect,  a  new  trial  with  leave 
to  amend  the  pleadings,  as  in  Rex  v.  Philips,  1 
Burr.,  292.  The  whole  law  on  this  head,  its 
learning  and  its  reasons,  are  clearly  stated  in 
that  case.  Ld.  Mansfield  says:  "What  is  the 
rule  of  law  as  to  an  immaterial  issue  joined 
and  verdict  found  upon  it?  It  is  that  when  the 
verdict  found  upon  it  does  not  determine  the 
right,  the  court  ought  to  award  a  repleader, 
unless  it  appear  from  the  whole  record  that  no 
manner  of  pleading  the  matter  could  avail." 
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In  i hat  case,  resembling  the  present  in  one  im- 
material fact  being  presented  together  will* 
many  material  ones,  and  the  issue  being  upon 
all,  the  principle  of  repleader  was  acknowl- 
edged ami  applied,  though  from  peculiar  cir 
cumstances  it  was  thought  expedient  not  to  da 
so  in  that  precise  technical  form,  but  by  set- 
tingaside  the  verdict  and  giving  leave  to  amend 
the  pleadings  "in  the  nature  of  a  repleadc  r." 
as  Ld.  Mansfield  called  it  in  a  subsequent  case 
ou  the  same  subject.  Jtexv.  Philippn,  2  Burr., 
757.  In  this  case  the  exception  of  Ld.  Mans- 
field does  not  apply.  Better  pleading  would 
avail.  The  plea  may  be  amended  by  striking 
out  that  which  is  surplusage  ;  i.  e.,  all  except 
that  which  shows  how  the  defendants  acquired 
title.  The  Atty-Gen.  may  then,  if  he  judges 
the  facts  to  warrant  it,  assign  his  forfeiture, 
and  the  verdict  will  be  upon  some  precise  isMie 
"determining  the  right."  The  judgment  of  re- 
pleader  is  general,  say  the  books.  It  is  "that 
the  parties  replead,  and  they  must  begin  again 
at  the  first  fault  which  occasioned  the  imma- 
terial issue."  1  Ld.  Raym.,169;2  Wms.  Saund., 
319.  The  effect  of  setting  aside  the  verdict  and 
amending  would  be  the  same  and  may  be  pref- 
erable, if  it  avoids  any  technical  difficulties, 
as  it  did  in  the  cases  reported  in  Burrows. 

The  case  of  Gomez  v.Garr,in  our  own  court, 
9  Wend.,  650,  affords  an  example  of  the  appli- 
cation of  the  same  rule  to  an  analogous  civil 
case.  There  general  damages  had  been  assessed 
on  several  counts  together,  one  of  which  was 
adjudged  to  be  bad,  so  that  "acting  as  they 
must  from  what  appeared  on  the  record,  the 
court  (as  the  Chancellor  said)  found  it  impossi- 
ble to  sustain  a  judgment  founded  upon  that 
*general  verdict."  There  a  new  trial  [*<iOO 
was  awarded,  and  the  plaintiff  in  error  had 
leave  to  apply  to  the  Supreme  Court  for  per- 
mission to  amend  his  plea.  The  same  princi- 
ple has  been  applied  to  special  verdicts,  which 
the  present  one  much  resembles  in  effect,  though 
it  is  not  so  in  form  ;  for  it  finds  not  one  issue, 
but  numerous  facts,  and  these  are  referred. not 
by  the  jury  in  words,  but  yet  in  effect  to  the 
court,  for  the  conclusion  of  law.  The  decision 
of  the  Supreme  Court  of  the  U.  S.  pronounced 
by  Ch.  J.  Marshall,  in  11  Wh.,  415,  and  that 
of  our  own  court  upon  an  opinion  of  Chancel- 
lor Jones,  in  8  Cow.,  600,  establish  the  princi- 
ple that  upon  an  uncertain  or  imperfect  ver- 
dict, to  be  made  out  by  inference  and  not  in 
itself  conclusive  as  to  the  essential  facts,  tlic 
court  will  not  pronounce  judgment.  The  dif- 
ference between  such  a  verdict  when  special 
and  when  general  (both  equally  finding  an  im- 
material or  uncertain  issue),  is  only  in  the  rem- 
edy ;  the  one  being  remedied  by  a  new  trial 
alone.the  other  commonly  requiring  a  previous 
amendment  of  the  pleadings  by  repleader  or 
otherwise. 

It  was  strongly  urged  in  argument  that,  after 
verdict,  it  must  be  presumed  that  the  diminu- 
tion was  sufficient  cause  of  forfeiture,  because 
the  judge  at  the  trial  would  otherwise  liave 
charged  the  jury  to  disregard  any  unessential 
transgression  of  the  letter  of  the  grant.  The 
Chief  Justice  also  thinks  that  "We  must  assume 
that  the  defendants  have  had  the  full  benefit 
of  any  explanation  or  excuse  in  their  power  to 
offer  within  the  issue  ;  and  if  such  afforded  a 
justification  in  judgment  of  law,  the  verdict 
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would  have  been  for  them."  Not  so.  The  law 
expressly  negatives  such  a  presumption.  It 
is  held  that  nothing  is  to  be  presumed  after 
verdict  but  what  is  expressly  stated  in  the  dec- 
laration, or  what  must  be  necessarily  inferred 
from  the  facts  there  stated.  Such  is  the  rule 
laid  down  by  Mansfield,  IT.  R,  48,  and  the 
converse  is  re  affirmed  by  J.  Buller,  in  8  Id., 
26.  "After  verdict,  everything  shall  be  in- 
tended which  the  allegation  of  the  record  re- 
quired to  be  proved  and  no  more."  Such,  also, 
is  the  doctrine  of  our  own  courts.  No  allega- 
tion of  a  material  breach  or  sufficient  cause  of 
forfeiture  is  set  forth  in  the  record  ;.  there  is. 
therefore,  nothing  to  be  intended  or  presumed 
60 1*]  *to  that  effect.  All  assumption  or  pre- 
sumption of  proof  or  explanation  must  be  ex- 
cluded. We  must  confine  ourselves  judicially 
to  the  record.  I  am  therefore  of  opinion  that 
the  judgment  of  the  Supreme  Court  should 
be  reversed,  the  verdict  set  aside  and  a  replead- 
er  directed  ;  or  if  the  court  think  it  more  ap- 
propriate, an  amendment  of  pleading  direct- 
ed or  permitted  in  the  nature  of  a  repleader. 

It  may  be  that  the  judgment  of  the  Supreme 
Court,  as  it  now  stands,  may  work  no  injustice 
in  this  particular  case,  or  that  it  may  even 
prove  locally  beneficial.  The  opinion  of  the 
court  does  not  assert  the  naked  claim  of  pre- 
rogative, and  I  am  confident  that  the  learned 
judges  have  no  wish  to  extend  official  power 
at  the  expense  of  private  rights.  But  the  de- 
cision is  unfortunately  such  as  to  make  it  a 
precedent  for  other  cases,  that  may  shake  the 
security  of  legislative  contracts  and  corporate 
and  private  franchises.  The  result  would  be, 
I  fear,  to  create  serious  impediments  to  useful 
enterprise  and  beneficial  investment  of  capital 
for  public  purposes  hereafter,  added  to  great 
injury  and  injustice  towards  rights  already  ac- 
quired. Its  effect  is  to  overturn  the  ancient 
limits  of  practice  in  this  mode  of  information, 
salutary  and  wise  in  the  main,  and  to  substi- 
tutte  a  more  vague  and  indefinite  power  over 
franchises,  to  be  confided  to  the  unchecked 
discretion  of  the  law  officers  of  the  State.  It 
is  a  power  that  might  be  safe  in  honorable 
hands,  such  as  have  hitherto  held  those  trusts. 
Yet  it  is  also  a  power  that  would  have  been 
coveted  by  Jefferies  or  Saunders,  although 
they  did  not  venture  to  claim  it  even  in  the 
worst  days  of  regal  prerogative.  It  is  a  power 
which  men  like  Jefferies  or  Saunders,  such  as 
may  sometimes  be  found  even  in  republics, 
would  be  irresistibly  tempted  to  abuse.  For 
my  own  part,  I  hold  it  to  be  far  wiser  and  safer 
to  adhere  strictly  to  the  old  practice  sanctioned 
and  improved  by  the  experience  of  two  cent- 
uries, during  which  period  its  very  abuses  have 
contributed  to  its  correction  and  improvement. 

This  very  case  affords  us  a  fair  test  of  the 
superior  wisdom  and  justice  of  the  ancient 
rule  over  that  now  asserted — of  its  equal  effi- 
ciency in  guarding  the  public  interest,  and  of 
its  far  greater  equity  towards  private  franchises 
6O2*]  acquired  *on  the  faith  of  the  State. 
Of  the  substantial  facts  and  real  merit  of  this 
controversy,  we  know  nothing  judicially  be- 
yond the  record  ;  for  myself,  personally,  lean 
add  that  I  have  no  other  knowledge,  official  or 
unofficial.  The  diminution  of  the  width  of  the 
draw  may,  perhaps,  be  a  very  serious  abuse, 
or  a  negligence  working  much  public  injury. 
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It  may  likewise  be  a  matter  of  no  consequence 
whatever,  such  as  no  jury  could  upon  a  dis- 
tinct issue  to  that  effect  find  to  be  a  breach  of 
any  condition,  an  abuse  or  perversion  of  any 
trust,  or  an  injury  to  any  individual.  Suppose 
the  latter  case.  Sustain  the  decision  of  the 
Supreme  Court,  and  you  will  have  then  com- 
mitted a  serious  injustice  towards  the  own- 
ers of  the  bridge.  You  will  have  deprived 
them  of  a  valuable  franchise,  for  which  they 
have  paid  a  large  consideration  ;  and  this  is 
done  solely  upon  a  mere  arbitrary  and  techni- 
cal rule  of  pleading  and  presumption.  On  the 
other  supposition,  apply  the  rule  I  have  assert- 
ed to  be  that  which  has  always  governed  this 
form  of  proceeding,  and  what  is  the  result  ? 
Upon  a  repleader  and  a  distinct  assignment  of 
some  alleged  cause  of  forfeiture,  the  question 
will  be  clearly  presented  to  the  court  and  jury. 
If  the  diminution  be  immaterial,  it  will  then 
be  made  so  to  appear  on  the  record.  If  it  be 
otherwise,  then  the  unlawful  holding  after  for- 
feiture of  the  franchise  will  be  distinctly  found, 
the  defendants  will  be  justly  deprived  of  their 
misused  privilege,  and  the  public  will  be  re- 
lieved from  the  consequences  of  their  miscon- 
duct. 

III.  It  may  be  necessary  to  add  a  word  or  two 
of  remark  upon  the  judgment  to  be  rendered 
by  this  court  in  case  of  reversal.  The  simpler 
and  more  direct  mode  of  reaching  the  end  I 
have  in  view,  is  by  judgment  of  repleader,  and 
this  is  in  conformity  with  the  ancient  practice. 
The  judgment  is  simply  that  the  "parties  re- 
plead,"  beginning  at  the  first  error.  This  in 
fact  and  substance  was  committed  by  the  Atty- 
Gen.  in  taking  issue  on  an  immaterial  fact ; 
though  in  form  it  might  seem  to  be  by  the 
defendants  in  setting  forth  as  the  ground  of 
their  title  on  which  they  claim  the  franchise, 
facts  which  could  go  only  to  refute  the  charge 
of  forfeiture  when  that  was  made.  Their  er- 
ror, however,  was  of  surplusage.  His  was 
material  to  the  result.  *There  are  [*6O3 
some  technical  objections  to  the  judgment  in 
this  case,  which  it  is  proper  to  state,  though  I 
regard  them  as  of  little  weight,  if  they  contra- 
vene the  necessities  of  justice.  On  looking 
into  the  books  of  practice,  I  was  surprised  to 
find  it  stated  that  a  repleader  cannot  be  award- 
ed on  a  writ  of  error.  This  is  certainly  the 
present  English  practice  ;  but  on  examination 
I  can  find  no  possible  reason  for  it  that  can 
apply  to  this  court,  and,  indeed,  scarcely  any 
reason  at  all.  It  rests  mainly  upon  the  author- 
ity of  a  case  in  Salkeld,  2  Salk.,  569,  and  a 
dictum  in  Saunders'  Reports,  and  the  notes  of 
his  learned  commentator.  2  Win.  Saund.,  319. 

1  presume  that  it  depends  upon  English  usage, 
and  the  jurisdiction  of  the  courts  in  error, 
which  is  confined  to  comparatively  a  few  forms 
of  judgment,  as  "to  reverse,  to  recall,  to  grant 
a  venire  de  novo,"  etc.   Our  court,  has  received 
from  the  statute  much  larger  powers.     "The 
Court  for  the  Correction  of  Errors  shall  exam- 
ine all  errors  that  shall  be  assigned  in  any  re- 
cord brought  from  the  Supreme  Court  or  in 
any  process  or  proceeding  touching  the  same, 
and  shall  have  power  to  reverse  or  affirm  the 
judgment  of  the   Supreme   Court,  or  to  give 
such  other  judgment  as  the  law  may  require." 

2  R.  S.,  96.     As  this  statute  is  intended   to 
carry  out  the  constitutional  provision  erecting 
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this  appellate  tribunal,  I  cannot  doubt  that  we 
should  give  to  it  the  largest  and  most  beneficial 
construction  consistent  with  the  words  em 
ployed:  and  if  a  judgment  of  repleader  is  nercs 
sary  to  effect  the  ends  of  justice  and  public 
policy,  thru  that  is  the  judgment  the  law  here 
requires,  in  spite  of  the  dirfu  in  Salkeld  and 
Suumlers,  which  refer  only  to  the  ordinary 
u-:i«re  of  their  own  forms  aud  courts.  "Gener- 
al rules,"  says  Mansfield,  in  the  case  above 
cited,  "are  wisely  established  for  attaining 
justice  with  ease,  certainty  and  despatch.  But 
the  great  end  of  them  being  to  do  justice,  the 
court  must  sec  that  it  is  really  attained."  If, 
however,  we  are  to  look  merely  to  old  author- 
ity on  this  question,  then  we  may  go  back  to 
the  oldest,  for  Judge  Story  informs  us,  that  be- 
fore the  decision  above  mentioned,  "it  is  cer- 
tain that  the  ancient  practice  was  to  grant  re- 
pleaders  on  writs  of  errror."  1  Mas.,  69.  And 
iH)4*J  thus  I  find  the  old  law  tobe*laid  down 
by  Ch.  J.  Hale,  who  says  :  "In  ancient  times 
it  was  usual  to  award  a  repleader  on  a  writ  of 
error  in  K.  B.  and  that  he  had  perused  ancient 
rolls  (nine  of  which  he  refers  to)  in  which  a  re- 
pleader  is  awarded,  but  it  is  not  in  use  at  this 
day."  Bennett  v.  Holbeck,  2  Saund.,  319. 

Another  objection  may  be  that  alleged  rule, 
that  repleader  cannot  be  granted  in  favor  of 
the  party  who  made  the  first  error,  which 
may  perhaps,  be  hard  to  the  defendants.  This, 
too,  is  one  of  those  rules  of  practice  and  form, 
which  being  made-for  attaining  justice,  should 
have  little  weight  when  they  prevent  courts 
from  doing  justice.  It,  however,  rests  on 
doubtful  authority,  and  in  the  case  in  2  Str., 
994,  above  cited,  and  frequently  referred  to  in 
modern  decisions  as  good  law,  a  repleader  was 
awarded  in  favor  of  the  defendant,  whose  plea 
had  led  to  an  immaterial  issue  and  an  uncer- 
tain verdict.  Besides,  if  the  first  error  here  be 
one  of  the  defendants,  it  is  one  of  form  and 
surplusage;  the  material  error  was  on  the  oth- 
er side.  But  if  for  these  or  any  other  reasons, 
there  be  any  hesitation  as  to  applying  that  form 
of  judgment,  it  may  be  more  expedient,  as  it 
will  equally  conduce  to  the  ends  of  justice,  to 
adopt  that  modification  of  the  judgment  of  re- 
pleader  first  introduced  in  the  case  of  Rexv. 
Phillipps,  and  sanctioned  by  the  authority  of 
our  own  court  in  Oarrv.  Oomez,  9  Wend.,  668, 
and  Addington  v.  Allen,  11  Id.,  374.  Upon  re- 
versal of  the  judgment,  a  venire  de  novo  is 
awarded,  and  leave  is  given  to  apply  for  per- 
mission to  amend;  which  the  court  below  re- 
gard as  a  direction  to  that  effect.  Upon  amend- 
ment of  the  plea,  the  replication  may  also  be 
amended,  or  in  the  election  of  the  Atty  Gen., 
a  new  one  put  in,  of  course,  2  Burr..  757,  and 
the  ciuse  of  forfeiture  may  be  rightly  assigned, 
if  it  be  that,  and  not  an  original  usurpation  or 
intrusion  which  is  relied  upon,  to  oust  the  de 
fendants  from  the  franchises  now  held. 

I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  should  be  reversed,  and  if  a  ma- 
jority of  the  members  of  the  court  shall  con 
cur  with  me,  then  such  rule  may  be  entered  as 
shall  be  thought  proper. 

OO5*]  *On  the  question  being  put — shall 
this  judgment  be  reversed? — the  members  of 
the  Court  divided  as  follows: 

In  the  affirmative — Senators  Hawking,  Hop- 
fans,  Hull,  Humphrey,  Hunt,  Livingston,  May- 
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nard,  Nicholas, Peck.  Tattmadge,  Verplanck—\\ . 

In  the  negative— The  PRESIDENT  of  the 
Semite,  the  (  ii  \N<  i:i,i,ou,  and  Senators  Clark, 
/Minn-tit,  A'///,  l-'iinnan.  Hunter,  Root,  Wager, 
Works— 10. 

Thereupon  a  rule  was  entered  in  these  words: 
Counsel  for  the  respective  parties  having  been 
heard  and  due  deliberation  having  been  had, 
It  is  ordered  and  adjudged,  that  the  judgment 
of  the  Supreme  Court  be  and  the  same  is  here 
by  reversed;  and  it  appearing  to  the  court  that 
the  plea  of  the  plaintiffs  in  error  in  the  court 
below,  and  the  issue  thereupon  joined,  which 
has  been  found  for  the  plaintiffs  in  the  court 
below,  does  not  determine  the  right,  and  that 
no  judgment,  therefore,  should  be  given  upon 
the  verdict  aforesaid.  It  is  further  ordered 
and  adjudged,  that  the  said  parties  do  replead; 
that  is  to  say,  that  the  plaintiffs  in  error  do  an- 
swer anew  to  the  information  filed  in  this 
cause  in  regard  to  the  said  issue,  and  that  the 
parties  do  further  proceed,  until  an  issue  or  is- 
sues of  law  or  fact  be  duly  joined.1 

Reversing:— 21  Wend..  235. 

Cited  in— 3  Sandf .  Ch.,  653 :  47  N.  Y..  683  ;  55  N.  Y., 
529  (14  Am.  Kep..  3)5):  11  Blatchf..  398:  45Cal.,  313  : 
103  111.,  507 :  41  Am.  Dec.,  Ill,  114, 115, 117  (5  Ark.,599). 

1.— The  Chancellor  delivered  an  opinion  in  writing 
for  an  affirmance  of  the  judgment  of  the  Supreme 
Court :  but  the  reporter  not  bavin?  received  it  from 
the  Chancellor,  is  not  enabled  to  lay  it  before  the 
profession. 


*BURRALL  9.  ACKER.        [*6O« 

Validity  of  Bond  Given  to  Sheriff  by  Receiver  of 
Property  Levied  upon — Statute — What  Secu- 
rities Avoided  by — Sheriff  may  R'poiuxss  Him- 
self of  the  Property — Interest  of  Partner  may 
be  Levied  upon  and  Sold — Possession — Cove- 
nant by  Other  Members  of  Firm,  with  Sheriff 
— Breach — Pleading. 

A  covenant  entered  into  by  a  third  person,  on  re- 
ceiving property  levied  upon  by  a  sheriff,  to  deliver 
it  up  on  request,  or  pay  the  debt,  is  a  valid  obliga- 
tion within  i  he  statute  declaring  void  all  bonds,  etc., 
taken  by  a  sheriff  or  other  officer  by  color  of  his  of- 
fice, in  any  case  or  manner  than  such  as  are  pro- 
vided by  law. 

The  statute  docs  not  avoid  securities  which  are 
valid  at  common  law  :  it  affects  onlj  those  which 
are  taken  colore  nfficii;  t.  e.,  under  pretense  of  au- 
thority, and  corruptly. 

Notwithstanding  such  covenant,  the  sheriff  has 
the  right  to  repossess  himself  of  the  property,  either 
for  the  purpose  of  selling  it,  or  of  returning  it  to 
the  defendant,  on  payment  of  the  execution. 

A  plea  that  the  goods  levied  upon  were  not  the 
property  of  the  defendant  in  the  execution  is  bad, 
unless  it  also  state  that  he  has  in  them  no  interest 
whatever. 

The  interest  of  a  member  of  n  copartnership  in 
the  partnership  goods  may  be  levied  upon  and  sold, 
and  after  the  levy  and  previous  to  the  sale  the  sher- 
iff is  authorized  to  take  a  joint  possession  with  the 
other  members  of  the  firm:  whether  the  sheriff  in 
such  case  can  take  the  exclusive  possession,  (fucere. 

Where,  upon  such  a  levy,  the  other  members  of 
the  firm  covenant  with  the  sheriff  to  deliver  to  him 
the  property  on  request,  or  pay  the  debt,  it  is  no  an- 
swer to  an  action  for  breach  of  such  covenant  that 
the  property  was  partnership  property,  and  had, 
subsequent  to  the  covenant,  been  applied  by  them 
to  the  use  of  the  copartnership. 

Citation-2  R.  S.,  286,  sec.  59. 

TERROR  from  the  Supreme  Court.  Acker 
-lJ  sued  Burrall  in  the  court  below,  and  de- 
clared upon  a  covenant  executed  by  the  de- 
fendant, whereby, after  reciting  that  the  plaint 
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iff,  as  sheriff  of  the  City  and  County  of  N.  Y.. 
had  levied  upon  $8,511.56  in  bank  bills,  $300 
in  treasury  notes,  and  $150  in  gold,  by  virtue 
of  an  execution  in  favor  of  John  T.  Smith, 
against  Horace  Janes,  and  had  on  request  left 
and  permitted  the  same  to  remain  in  the  pos- 
session of  the  now  defendant  Burrall ;  the  de- 
fendant, in  consideration  of  the  premises  and 
of  $1  to  him  in  hand  paid,  covenanted  and 
agreed  with  the  plaintiff  to  deliver  to  hyn  the 
said  property  upon  request,  and  in  default 
thereof  to  pay  and  satisfy  to  the  plaintiff  the 
amount  to  be  levied  on  the  said  execution,  and 
6O7*J  *all  fees  and  poundage  thereon.  The 
plaintiff  assigned  the  non-delivery  of  the  prop- 
erty as  a  breach.  The  defendant  pleaded:  1. 
That  the  property,  goods  and  chattels  levied 
upon,  were  not,  nor  were  any  of  them,  the 
property,  goods  and  chattels  of  Horace  Janes, 
named  in  the  plaintiff's  declaration,  and  this, 
etc. ;  wherefore,  etc. ;  2.  That  at  the  time  of 
the  levy,  the  defendant  and  Horace  Janes  were 
copartners,  and  that  the  property  at  the  time 
of  the  levy  was  the  property  of  and  belonged 
to  the  said  copartnership,  and  that  the  defend- 
ant as  such  copartner,  after  the  making  of  the 
covenant,  and  before  any  request  to  deliver 
the  property  to  the  plaintiff,  applied  it  to  the 
uses  and  purposes  of  the  copartnership,  and 
this,  etc. ;  wherefore,  etc.  To  each  of  these 
pleas  the  plaintiff  demurred,  and  the  Supreme 
Court  gave  judgment  for  him.  See  21  Wend., 
605  et  seq.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  S.  A.  Foot,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Chancellor.  The  questions  which 
arise  in  this  case  are,  first,  whether  thedeclara- 
ation  is  good  in  substance  ;  and  if  it  is,  then 
secondly,  whether  either  of  the  pleas  forms  a 
complete  defense  to  the  whole  action,  upon  the 
agreement  to  return  the  property  to  the  sheriff 
so  that  the  interest  of  Janes  therein  might  be 
sold  on  the  execution  against  him. 

The  first  point  as  to  the  goodness  of  the 
declaration  necessarily  involves  the  question 
whether  a  sheriff  who  levies  upon  property 
which  he  claims  to  belong  to  the  defendant  in 
the  execution,  is  legally  authorized  to  leave  it 
in  the  possession  of  a  third  person  until  the 
same  can  be  advertised  and  sold,  upon  taking 
an  agreement  of  such  person  to  produce  the 
property  at  a  future  day,  so  that  the  sheriff 
may  sell  the  same,  or  in  default  thereof  to  pay 
the  amount  of  the  execution,  with  the  sheriff's 
fees  thereon.  If  such  an  agreement  necessarily 
implied  any  breach  of  duty  on  the  part  of  the 
6O8*]  *sheriff  which  would  deprive  him  of 
the  power  of  executing  the  process  of  the  court, 
or  which  must  necessarily  produce  an  injury 
to  the  plaintiff  or  the  defendant  in  the  execu- 
tion, the  agreement  would  be  contrary  to  law, 
and  would  therefore  be  absolutely  void  under 
the  provisions  of  the  article  of  the  Revised 
Statutes  relative  to  the  powers  and  duties  of 
certain  judicial  officers,  2  R.  S.,  286,  sec.  59, 
although  the  agreement  contained  other  stip- 
ulations which  in  themselves  would  be  legal. 
By  the  common  law  an  agreement  or  security 
might  be  good  in  part  and  void  in  part.  But 
the  effect  of  the  59th  section  of  the  article  of 
the  Revised  Statutes  before  referred  to,  is  to 
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render  the  contract  or  security  entirely  and 
absolutely  void,  if  taken  by  a  public  officer  by 
color  of  his  office  and  contrary  to  law  in  any 
respect.  The  counsel  for  the  plaintiff  in  error 
is  clearly  wrong,  however,  in  supposing  that 
no  public  officer  can  take  a  security  unless  it  is 
a  Security  authorized  by  statute  law.  A  vast 
number  of  securities  are  taken  by  the  various 
public  officers  referred  to  in  this  article  of  the 
Revised  Statutes  which  the  common  law  con- 
siders as  valid,  but  which  are  not  sanctioned 
in  any  statutory  enactment.  The  words  "color 
of  office"  necessarily  imply  an  illegal  claim  of 
right  or  authority  to  take  the  security,  or  to 
do  the  act  in  question,  by  virtue  of  his  office, 
which  claim  is  a  mere  color  or  pretense  on  the 
part  of  the  officer.  Or,  as  Tomlyn  expresses 
it,  "color  of  office  is  when  an  act  is  evilly 
done,  by  the  countenance  of  an  officer;  and  is 
always  taken,  in  the  worst  sense,  being  ground- 
ed upon  corruption,  to  which  the  office  is  as  a 
mere  shadow  or  color."  Taking  a  security  by 
a  public  officer  m/tute  offlcii  implies  that  the 
act  is  lawful  either  by  the  common  law  or  by 
the  authority  of  some  statute.  But  taking  it 
by  color  of  his  office  necessarily  implies  that 
the  act  is  unlawful  and  unauthorized,  and  that 
the  legal  right  to  take  it  is  a  mere  color  or  pre- 
tense. Is  it  then  unlawful,  either  by  the  com- 
mon law  or  by  any  statute  of  this  State,  for  a 
sheriff  when  he  levies  upon  property  by  virtue 
of  an  execution,  to  leave  it  in  possession  of  the 
defendant,  or  of  a  third  person,  until  the  time 
of  sale,  upon  taking  security  that  the  property 
shall  be  forthcoming  at  the  sale,  *or  [*6OW 
upon  the  request  of  the  sheriff,  and  in  default 
thereof  that  the  person  in  whose  hands  it  is 
thus  left  shall  pay  the  amount  of  the  execu- 
tion. As  the  sheriff  has  no  right  to  dispose  of 
the  property  to  a  third  person,  except  by  pub- 
lic auction  and  in  the  form  prescribed  by  law, 
any  agreement  with  such  person  that  the  prop- 
erty shall  be  absolutely  his  upon  paying  the 
amount  of  the  execution  would  be  illegal  and 
contrary  to  the  rights  of  the  defendant  in  the 
execution;  and  an  agreement  which  would 
place  the  property  absolutely  beyond  the  reach 
of  the  sheriff,  before  a  sale  thereof  at  public 
auction,  would  be  equally  illegal  arid  contrary 
to  the  duty  of  the  sheriff  in  reference  to  the 
plaintiff's  rights.  But  there  is  nothing  in  the 
agreement  declared  on  in  this  case  which  did, 
even  by  implication,  deprive  the  sheriff  of  the 
power  to  take  the  property  and  sell  it  to  satisfy 
the  execution;  or  for  the  purpose  of  returning 
it  to  the  defendant  in  the  execution  if  the  lat- 
ter should  think  proper  to  pay  the  debt  with 
out  a  sale.  In  this  respect  the  agreement, 
though  under  seal,  is  the  same  in  its  legal  ef- 
fect upon  the  right  of  the  sheriff  to  reclaim 
the  property,  as  a  mere  receipt  in  similar  terms 
without  a  seal.  The  recital  in  the  agreement 
that  the  property  had  been  levied  on  by  the 
sheriff  by  virtue  of  the  execution  against  Janes, 
in  the  absence  of  any  allegation  to  the  con- 
trary, was  sufficient  to  raise  the  legal  presump- 
tion that  Janes  had  some  interest  in  such  prop- 
erty which  was  the  proper  subject  of  a  levy 
uud  sale  on  the  execution.  I  have  no  doubt, 
therefore,  that  the  declaration  in  this  case  was 
good  in  substance;  and  that  the  sheriff  was  en- 
titled to  recover  thereon  the  amount  of  the 
debt  for  which  he  had  been  made  liable  to  the 
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plaintiff  in  the  execution,  unless  the  pleas,  or 
one  of  them,  sets  up  a  valid  defense. 

The  first  plea  does  not  appear  to  be  subject 
to  the  technical  objection  supposed  to  exist  by 
Mr.  J.  Cowen;  as  upon  general  demurrer  the 
allegation  that  the  property  levied  on  was  not 
the  property  of  Janes,  must  be  presumed  to 
refer  to  the  time  of  levy,  as  stated  in  the  dec- 
laration. But  this  plea  is  defective  in  sub- 
sttince,  in  not  averring  that  Janes  had  no  in- 
terest whatever  in  that  property  which  could 
properly  be  reached  and  levied  on  by  the  ex- 
tt  1O*]  edition,  although  *he  might  not  be  the 
absolute  owner  of  the  property.  The  Revised 
Statutes  have  authorized  a  special  interest  in 
personal  property  to  be  sold  on  execution;  and 
by  the  common  law  the  interest  of  a  defend- 
ant, who  is  a  copartner  merely,  may  also  be 
levied  upon  and  sold,  although  he  is  not  the 
general  owner  of  the  partnership  goods.  Every 
allegation  in  this  first  plea,  therefore,  may  be 
literally  true,  and  yet  Janes  may  have  had  an 
interest  in  this  property  which  it  was  the  duty 
of  the  sheriff  to  levy  on,  and  which,  if  sold  on 
the  execution,  might  have  been  sufficient  to 
have  paid  the  whole  debt  and  costs;  and  in  the 
absence  of  any  allegation  to  the  contrary,  the 
court  is  bound  to  presume  that  a  public  officer 
has  not  violated  his  duty  by  levying  upon 
property  which  he  had  no  right  to  take.  This 
plea  is  also  defective,  in  form  at  least,  in  not 
showing  who  did  own  the  property  levied 
upon,  if  the  defendant  in  the  execution  did  not. 

The  second  plea  is  equally  defective  in  sub- 
stance, as  every  part  thereof  may  be  literally 
true,  and  yet  the  defendant  in  the  execution 
may  have  had  an  interest  in  the  property,  which 
was  liable  to  be  levied  upon  and  sold  on  the 
execution,  more  than  sufficient  to  pay  the  whole 
debt.  Indeed  this  plea  shows  that  Janes  act- 
ually had  an  interest  in  the  property  which  it 
was  the  duty  of  the  sheriff  to  levy  upon  and 
sell. 

The  question  whether  a  sheriff  upon  an  ex- 
ecution against  one  copartner  can  take  the  ex- 
clusive possession  of  the  partnership  property 
until  the  sale,  so  as  to  entirely  devest  the  other 
copartners  of  the  possession  thereof,  does  not 
arise  in  this  case;  as  it  nowhere  appears,  either 
from  the  declaration  or  the  plea,  that  the  sher- 
iff attempted  to  do  anything  more  than  to  levy 
upon  the  property,  and  to  take  a  joint  posses- 
sion thereof  with  Burrall;  which  he  was  clear- 
ly authorized  to  do.  Upon  such  a  levy  it  nec- 
essarily became  a  proper  subject  of  agreement, 
between  the  sheriff  and  the  copartner  of  Janes, 
which  of  them  should  retain  the  property  until 
the  day  of  sale,  as  the  sheriff  could  not  sell  un 
less  the  property  was  present.  The  copartner 
of  Janes  having  obtained  permission  to  retain 
the  exclusive  possession  of  the  property  for 
the  present,  under  an  agreement  to  produce 
Oil*]  *it  so  that  it  could  be  sold  on  the  ex- 
ecution, or  to  pay  the  debt  and  costs,  the  fact 
tbat  it  was  partnership  property  and  that  he 
has  disposed  of  it  in  violation  of  his  agreement 
with  the  sheriff,  is  no  answer  whatever  to  the 
declaration.  The  plea  does  not  even  allege 
that  it  was  actually  applied  to  pay  partnership 
debts  contracted  before  the  property  was  levied 
on  by  the  sheriff.  For  aught  that  appears  it 
may  have  been  used  in  the  purchase  of  prop- 
erty, or  in  other  transactions,  on  account  of 
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the  partnership.  The  plaintiff  in  error  having 
violated  his  agreement  with  the  sheriff,  and 
thus  deprived  him  of  the  power  of  selling 
Janes'  interest  in  the  property  levied  on,  nee- 
•  •-- urily  subjected  the  sheriff  to  the  payment 
of  the  debt,  as  he  could  not  return  the  execu- 
tion nutta  bona  without  violating  his  oath  of 
office.  There  is,  therefore,  no  principle  of  law 
which  can  authorize  the  plaintiff  in  error  to  set 
up  suph  a  defense  as  this,  to  the  action  on  his 
agreement;  the  violation  of  which  agreement 
has  placed  the  sheriff  irj  that  situation. 

For  these  reasons  I  am  perfectly  satisfied 
that  the  decision  of  the  Supreme  Court  upon 
this  demurrer  was  right,  and  that  the  judgment 
should  be  affirmed. 

The  members  of  the  Court  unanimously  con- 
curring in  this  conclusion,  the  judgment  of  the 
Supreme  Court  was  accordingly  affirmed. 

Affirming— 21  Wend.,  605. 

Partnership  property— Levy  upon,  under  execution 
against  one  partner.  Distinguished— 1  N.  Y.,  38. 

Cited  in— 82  Ind.,  99. 

Securities  taken  by  officer— Validity  of.  Distin- 
guished-^ N.  Y.,  321. 

Cited  in— 16  N.  Y.,  442 :  38  N.  Y.,  266 ;  41  N.  Y.,  469 ; 
48  N.  Y..  361;  81  N.  Y.,  578  :  3  Lana.,  13:  15  Hun,  491  ; 
16  Hun,  49;  17  Barb..  144;  1  Duer,  112;  2  E.  D.  8., 
510 ;  9  Kan..  76  ;  32  Mich.,  180. 

Also  cited  in— 3  Hill.  226:  82  Ind..  99. 


COVELL  e.  HITCHCOCK. 

Stoppage  in  Transitu — How  Long  Right  of  Con- 
tinues— Practice — Fraud. 

The  right  Of  stoppage  in  transitu  of  goods  sold, 
continues  whilst  they  remain  in  the  hands  of  a 
warehouseman,  though  at  the  place  to  which  they 
were  directed  to  be  sent;  if  that  be  an  intermedi- 
ate point  between  the  place  of  sale  and  the  ultimate 
destination  of  the  goods. 

Whether  a  plaintiff,  after  having  claimed  to  ex- 
ercise the  right  of  stoppage  in  transitu,  can  vary  his 
ground  of  recovery  on  the  trial,  by  setting  up  fraud 
In  the  obtaining  of  the  goods,  qucere. 

Citations-5  East,  175  ;  3  T.  R.,  466;  3  Mees.  &  W.. 
375  ;  2  Scott,  146 ;  7  Scott,  577  ;  2  Mees.  &  W.,  622  ;  15 
Wend.,  144. 

Tj^  RROR  from  the  Supreme  Court.    This  was 
J-J  an  action  of  trover,  brought  by  Hitchcock 


NOTE.—  Sales—  Stoppage  fn  transitu— How  long 
right  of  continues. 

Theright  of  stoppage  in  transitu  doe*  not  terminate 
until  the  vendee  acquires  the  possession  of  the 
goods.  Mottram  v.  Heyer,  5  Den.,  629 ;  Harris  v. 
Hart.  6  Duer.  60H;  Harris  v.  Pratt,  17  N.  Y..  249; 
Buckley  v.  Furniss.  15  Wend.,  137;  17  Wend..  504; 
Holbrook  v.  Vose,  6  Bosw.,  76:  Aguirre  v.  Parmelee, 
22  Conn.,  493 ;  Hoover  v.  Tibbits,  13  Wis.,  89:  Donath 
v.  Broomhead,  7  Pa.  St.,  301 :  Cabeen  v.  Campbell, 
30  Pa.  St.,  254;  More  v.  Lott,  13  Neb.,  376;  Black  man 
v.  Pierce. 2a  Cal.,  M> ;  McFetridge  v.  Piper,  40  Iowa, 
627;  Keeler  v.  Goodwin,  111  Mass.,  490. 

As  to  when  the  po.-we.<wfi<m  of  a  u-archo\iseman  will 
be  deemed  that  of  the  vendee,  see  Harris  v.  Pratt,  17 
N.  Y.,  249:  Becker  v.  Hallirni -ten.  Ml  N.  Y..  167;  Guil- 
ford  v.  Smith,  30  Vi.,  I'.i;  white  v.  Mitchell,  3S  Mich., 
390:  Chandler  v  Fulton,  10  Tex.,  2;  Cabeen  v.  Camp- 
bell. 30  Pa.  St.,  254 ;  Rowley  v.  Bigelow,  12  Pick..  :«>7; 
Blackman  v.  Pierce,  23  Cal.,  509;  Barrett  v.  Goddard, 
3  Mason,  307 :  Biggs  v.  Barry.  2  Curt.  C.  C.,  259 ; 
O'Neill  v.  Garrett,  6  Iowa,  480. 

Bona  flde  trit  unfit-  "f  (/-»K(.S  as  affecting  right  of 
stoppage  in  transitu.  See  Becker  v.  Hallgarten.  86 
N.  V..  167  ;  Rawle  v.  Deshler.  3  Keyes,  572 ;  Dows  v. 
Greene,  24  N.  Y..  638  ;  Dows  v.  Perrin,  16  N.  Y.,  325  ; 
Stanton  v.  Eager,  16  Pick.,  476;  Seymour  v.  Newton, 
106  Mass..  275;  Loeb  v.  Peters,  63  Ala..  243:  Kitchen 
v.  Spear,  30  Vt.,  545  :  Atkins  v.  Colby,  20  N.  H..  154  ; 
Winslow  v.  Norton,  29  Me.,  421 ;  Lee  v.  Kimball,  45 
Me.,  172 ;  Leask  v.  Scott,  2  Q.  B.  Dlv.,  376. 
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against  Covell,  sheriff  of  the  County  of  Che- 
•612*]  mung,*for  selling,  by  virtue  of  an  ex- 
ecution against  one  Hobart  Graves,  Jr.,  a  quan- 
tity of  merchandise  sold  by  the  plaintiff  to 
Graves,  which  he  claimed  the  right  to  stop  in, 
tranxitu,  in  consequence  of  the  insolvency  of 
'Graves.  In  Apr.,  1833,  the  plaintiff  in  N.  Y. 
sold  the  goods  to  Graves,  who  resided  at  Wil- 
lardsburgh.  Graves  directed  the  goods  to  be 
shipped  on  board  a  lake  or  canal-boat  bound  to 
the  Village  of  Havana;  they  were  boxed  di- 
rected to  Graves  at  Willardsburgh,  and  put  on 
board  a  canal  boat  May  13.  Willardsburgh  is 
upwards  of  30  miles  beyond  Havana.  The  lat- 
ter place  was  at  that  time  at  the  head  of  navi- 
gation in  the  direction  to  Willardsburgh,  and 
the  course  of  business  was  to  deposit  goods 
brought  by  canal  and  lake  boats  at  Havana, 
there  being  no  public  carriers  beyond  that 
place,  and  the  warehouseman  keeping  the 
goods  until  called  for  or  ordered  on  by  the 
owners.  The  goods  arrived  at  Havana  May  24 
and  were  deposited  in  a  warehouse,  where  they 
were  immediately  levied  upon  by  a  deputy  of 
the  defendant.  Previous  to  the  sale, the  plaintiff 
gave  notice  to  the  sheriff  of  the  sale  of  the 
goods,  that  the  price  remained  unpaid,  and 
that  he  claimed  the  right  of  stoppage  in  transi- 
tu  in  consequence  of  the  insolvency  of  Graves; 
and  subsequently,  previous  to  the  sale  by  the 
sheriff,  a  second  demand  was  made  by  the 
plaintiff,  without  specifying  any  grounds  of 
claim.  May  28,  Graves  came  with  a  team  to 
Havana  for  the  goods.  On  the  trial  of  the 
•cause,  evidence  was  given  tending  to  show  that 
the  purchase  by  Graves  was  fraudulently  made; 
this  evidence  was  objected  to  by  the  defend- 
.ant's  counsel,  who  insisted  that  the  plaintiff, 
having  in  the  notice  to  the  sheriff  placed  his 
claim  upon  the  right  of  stoppage  in  transitu, 
was  precluded  from  assuming  any  other  ground 
of  recovery;  but  the  objection  was  overruled. 
The  plaintiff  recovered. and  the  Supreme  Court 
refused  a  new  trial.  See  20  Wend.,  167.  The 
defendant  sued  out  a  writ  of  error. 

Mr.   J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  J.  A.  Collier,  for  defendant  in  error. 

•61.3*]  *By  the  Chancellor.  The  first 
•question  which  arises  in  this  cause,  is  upon  the 
right  of  the  vendor  to  stop  the  goods  in  tran- 
situ after  they  arrived  at  Havana.  The  law  ap- 
pears to  be  well  settled  that  the  right  of  stoppage 
in  tranxitu  exists  so  long  as  the  goods  remain  in 
the  hands  of  a  middleman  on  the  way  to  the  place 
of  their  destination,  and  that  the  right  termi- 
nates whenever  the  goods  are  or  have  been, 
•either  actually  or  constructively,  delivered  to 
the  vendee;  a  delivery  to  the  general  agent  of 
the  vendee  is  of  course  tantamount  to  a  deliv- 
ery to  himself.  The  time  during  which  the 
right  exists,  therefore,  is  during  the  whole 
period  of  the  transit,  from  the  vendor  to  the 
purchaser,  or  the  place  of  ultimate  destination, 
.as  designated  to  the  vendor  by  the  buyer;  and 
'this  transit  continues  so  long  as  the  goods  re- 
main in  the  possession  of  the  middleman, 
whether  he  be  the  carrier  either  by  land  or  by 
water,  or  the  keeper  of  a  warehouse  or  place 
•of  deposit  connected  with  the  transmission  and 
delivery  of  the  goods.  Here  the  plaintiff  in  er- 
•ror  contends  that  the  delivery  at  the  public 
warehouse  at  Havana  was  a  delivery  to  the 
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vendee,  because  by  the  course  of  trade,  there 
was  no  public  carrier  between  there  and  the 
place  of  final  destination,  at  his  residence  in 
Willardsburgh;  and  the  case  is  attempted  to  be 
likened  to  that  of  Dixon  v.  Baldwin,  5  East, 
175,  where  goods  were  by  the  course  of  trade 
sent  to  the  purchaser's  own  agent  at  Hull,  to 
remain  there  until  such  agent  received  orders 
from  the  purchasers  when  and  to  whom  to 
ship  them  at  Hamburgh,  where  they  were  in 
the  habit  of  sending  such  goods.  That  case 
was  rightly  decided;  for  as  between  vendor  and 
vendee,  Hull  was  the  place  of  destination  of 
the  goods;  and  the  delivery  to  the  agents  of 
the  vendees  at  Hull,  was  tantamount  to  a  de- 
livery to  themselves.  Although  it  is  difficult 
to  distinguish  the  case  from  that  of  Stokes  v. 
La  Riviere,  cited  in  3  T.  R. ,  466,  where  Ld. 
Mansfield  held  that  a  delivery  to  the  special 
agent  of  the  purchaser  in  London,  to  be  for- 
warded by  him  toOstend,  was  not  a  construct 
ive  delivery  to  the  purchaser  so  as  to  devest 
the  right  of  stoppage  in  transitu.  In  the  pres- 
ent case  the  goods  were  directed  to  the  vendee, 
at  his  place  of  business,  at  Willardsburgh, and 
they  were  delivered  *at  the  warehouse  [*614 
at  Havana,  merely  because  that  was  a  point  in 
the  transit,  and  not  because  the  warehouseman 
was  the  general  agent  of  the  purchaser.  The 
fact  that  there  was  no  public  conveyance  be- 
tween Havana  and  Willardsburgh,  and  that  it, 
therefore,  was  necessary  for  the  vendee  to  send 
on  teams  himself,  to  complete  the  transit,  I 
apprehend  could  not  defeat  the  right  of  stop- 
page, while  the  goods  remained  in  the  hands 
of  the  warehouseman,  who  was  a  middleman 
merely,  and  not  the  general  agent  of  either  the 
vendor  or  of  the  vendee.  If  the  purchaser  had 
sent  on  his  own  teams,  and  thus  obtained  the 
possession  of  the  goods,  on  a  delivery  thereof 
to  his  own  teamsters  by  the  warehouseman, 
before  the  right  of  stoppage  had  been  exer- 
cised, a  different  question  might  have  been 
presented. 

The  case  of  Edwards  v.  Brewer,  2  Mees.  & 
W. ,  375,  is  in  some  respects  like  the  present. 
It  also  shows  that  a  delivery  to  a  warehouse- 
man or  wharfinger  at  the  place  of  the  ultimate 
destination  of  the  goods,  who  does  not  receive 
them  as  the  mere  agent  of  the  purchaser,  but 
in  the  ordinary  course  of  his  business  as  a  mid- 
dleman, is  not  a  constructive  delivery  to  the 
purchaser,  so  as  to  put  an  end  to  the  right  of 
stoppage  in  transitu.  There  the  goods  were 
sold,  to  be  delivered  to  the  Port  of  London. 
The  master  of  the  vessel  on  arriving  at  that 
port,  called  at  the  office  of  the  purchaser,  and 
requested  his  clerk  to  send  for  the  goods;  and 
told  him  that  if  he  did  not,  he  should  be  under 
the  necessity  of  landing  them  at  the  wharf, 
where  his  vessel  was  then  lying.  The  clerk 
promised  to  send  a  note  to  the  wharf  office; 
and  he  accordingly  sent  a  note  to  the  master  of 
the  vessel,  saying  that  the  purchaser  was  from 
home,  but  that  he  had  better  land  the  goods  at 
that  wharf,  on  his  account.  He  accordingly 
landed  them,  but  had  it'entered  in  the  wharf- 
inger's books  that  the  freight  and  charges  were 
to  be  paid  before  the  delivery  of  the  goods. 
Ld.  Abinger.and  the  other  judges  of  the  Court 
of  Exchequer  held,  in  that  case,  that  the  de- 
livery of  the  goods  to  the  wharfinger,  did  not 
prevent  the  right  of  stoppage  in  transitu,  un- 
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til  the  vendee  had  actually  called  and  taken 
possession  of  them;  that  the  note  of  the  clerk 
•was  not  a  peremptory  order;  but  only  an  ex- 
615*]  pression  *of  opinion;  and  that,  the 
wharf,  although  it  was  the  place  where  the 
vendee  was  to  call  and  receive  the  goods,  was 
only  a  place  of  deposit,  in  transitu.  See,  also, 
Xi,:!,nlx  v.  Is  Ffuvre,  2  Scott,  146;  Jackxon  v. 
Nichol,  7  Id.,  577,  &nd  James  v.  Griffin,  2Mees. 
&  W.,  622. 

Having  arrived  at  the  conclusion  that  the 
vendor's  right  of  stoppage  in  tranttituvf&s  not 
at  an  end  by  the  deposit  of  the  goods  in  the 
public  storehouse  at  Havana,  it  follows,  of 
course,  tlyit  the  right  was  not  devested  by  the 
levy  of  the  execution  before  the  receipt  of  the 
goods  by  the  vendee.  Buckley  v.  Furniss,  15 
Wend.,  144.  The  right  of  the  plaintiff  in  the 
court  below  having  been  duly  exercised, and  no- 
tified to  the  sheriff  before  the  sale,  the  latter 
was  properly  chargeable  with  the  value  of  the 
goods,  or  at  least,  to  the  extent  of  the  lien  for 
the  purchase  money.  This  is  sufficient  to  sus 
tain  the  judgment  of  the  court  below,  It  is, 
therefore,  unnecessary  for  me  to  examine  the 
other  grounds  upon  which  the  plaintiff  claimed 
the  right  to  recover  at  the  trial;  though  I  am 
inclined  to  the  opinion  that  it  was  too  late  at 
the  trial  to  attempt  for  the  first  time  to  repu- 
diate the  sale  of  the  goods  on  the  ground  of 
the  alleged  fraud,  of  which  the  sheriff  had  not 
been  previously  apprised. 

Upon  the  ground  that  the  right  to  stop  the 
goods  in  transitu  still  existed,  and  was  duly 
exercised  by  the  vendor,  I  shall  vote  to  affirm 
the  judgment. 

The  judgment  of  the  Supreme  Court  icas  ac- 
cordingly affirmed,  by  a  vote  of  14  for  affirm- 
ance, 2  for  reversal. 

Reversing— 20  Wend.,  167. 

Distinguished-49  Am.  Dec.,  772, 173  (20  Vt.,  181). 
Explained— 6  Duer,  626. 

Cited  in— 5  Denio,  630;  17  N.  Y.,261,  268  ;  22  N.  Y., 
370  :  88  N.  Y..  174  ;  3  Rob.,  58 ;  1  Daly,  370. 


616*]  *ANDERSON  «.   PRINDLE. 

Summary  Proceedings  for  Possession  of  Lands — 
Upon  Certiorari  Supreme  Court  May  Go  into 
Questions  of  Law,  and  may  Require  Return 
of  Paris  of  Proceedings  Material  to  Examina 
tion  on  Merits — landlord  and  Tenant — Ten- 
ant at  Will  or  at  Sufferance — Creation  of  Ten- 
ancy from  Month  to  Month — Notice  to  Quit. 

Upon  a  certtoran  sued  out  under  the  Statute  Au- 
thorizing Summary  Proceedings  to  Recover  the  pos- 
session of  Land,  the  Supreme  Court  have  power  to 
examine  into  the  correctness  of  the  decisions  of  the 
officer  before  whom  the  Proceedings  were  had, upon 
questions  of  law.  The  court  has  power  also  to  re- 
quirt?  the  return  of  such  parts  of  the  proceedings  as 
are  material  to  an  examination  of  the  case  upon  its 
merits.  The  authority  of  the  court  in  such  case  is 
not  limited  to  questions  of  jurisdiction  and  regu- 
larity. 

Where  a  party  enters  into  the  possession  of  prem- 
ises under  an  agreement  to  accept  a  lease  for  20 
months,  and  subsequently  refuses  to  accept  the 
lease,  he  becomes  by  such  refusal  a  tenant  at  will, 
or  by  sufferance,  and  may  be  ejected  immediately. 
But  if  the  landlord  subsequently  accepts  rent  from 
the  tenant  monthly.according  to  the  original  agree- 
ment, a  tenancy  from  month  to  month  is  created, 
commencing  from  the  time  of  entry  ;  and  to  entitle 
the  landlord  to  dispossess  the  tenant,  he  must  show 
a  month's  notice  to  quit  at  the  end  of  some  month, 
counting  from  the  commencement  of  the  tenancy. 
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Citationa-2  U.S., 511,  516,  606,  sec.  16:  1  Taunt. 
149;  1  Esp.,94. 

ERROR  from  the  Supreme  Court.  Anderson 
agreed  to  let  certain  preniin •«•  i<>  I'rindle 
for  the  term  of  one  year  and  eight  months,  at 
a  certain  rent,  to  be  paid  monthly,  written 
leases  to  be  executed.  Sep.  1.  1835,  Prindle 
entered  and  then  refused  to  execute  a  counter- 
part of  the  lease  which  was  tendered  to  him. 
June  17,  1836,  the  landlord  made  an  affidavit 
stating  the  above  facts,  and  also  that  Prindle 
had  paid  the  monthly  rent  from  time  to  time 
up  to  June  1,  1836.  and  that  notice  to  quit 
within  thirty  days  had  been  served  on  Prindle 
Apr.  4,  upon  which  affidavit  Anderson  ob- 
tained a  summons  froma  judge  of  the  Washing- 
ton C.  P.  requiring  Prindle  to  show  cause  why 
be  should  not  yield  up  the  possession.  The 
case  was  tried  before  a  jury,  and  the  judge  ex- 
pressed his  opinion  that  the  acceptance  of  rent 
after  the  notice  to  quit  was  not  any  evidence 
of  waiver,  but  submitted  the  question  to  i  In- 
jury,  who  found  a  verdict  in  favor  of  the  land- 
lord. The  tenant  sued  out  a  certiomri,  and  the 
Supreme  *Court  reversed  the  proceed-  [*O1  7 
ings.  See  19  Wend.,  391,  et  seq.  The  land- 
lord then  removed  the  record  into  this  court 
by  writ  of  error. 

Mr.  L.  H.  Palmer,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Chancellor.  This  is  a  writ  of  er 
ror  to  the  Supreme  Court  to  reverse  a  judg- 
ment given  upon  certiorari  directed  to  a  judge 
of  the  Court  of  C.  P.,  to  review  the  proceed- 
ings had  before  him  under  the  article  of  the 
Revised  Statutes  Relative  to  Summary  Pro- 
ceedings to  Recover  the  Possession  of  Laud. 
2  R.  S.,  511.  I  do  not  concur  in  the  opinion 
expressed  by  the  learned  judge  who  gave  the 
reasons  for  the  decision  of  the  court  below, 
that  the  court  of  which  he  was  a  member  had 
no  authority  to  examine  the  correctness  of  the 
decisions  of  the  judge  before  whom  the  pro- 
ceedings were  instituted,  upon  questions  of 
law  which  arose  and  were  decided  in  the 
course  of  such  proceedings.  The  attention  of 
the  Supreme  Court  had  not  probably  been  di- 
rected to  the  fact  that  their  powers  in  this  case 
were  not  restricted  to  what  the  common  law 
gave  to  that  court  upon  an  ordinary  certiorari 
to  correct  the  proceedings  of  an  inferior  tribu- 
nal. The  47th  section  of  the  article  of  the 
Revised  Statutes  under  which  this  proceeding 
was  instituted,  2  R.  8.,  516,  gives  to  the  Su- 
preme Court  authority  to  award  a  certiorari 
for  the  purpose  of  examining  any  adjudication 
made  on  an  application  under  that  article;  and 
the  next  section  authorizes  the  court  to  award 
costs  upon  the  reversal  or  quashing  of  such 
proceedings,  and  of  course  the  ad  verse  party 
will  also  be  entitled  to  his  costs  if  he  succeeds 
in  sustaining  the  decision  of  the  judge  a  quo, 
under  the  general  provision  of  the  Revised 
Statutes  giving  costs  to  the  defendant  where 
the  plaintiff  would  have  recovered  costs  if  he 
had  obtained  ajudgment^in  his  favor  in  any 
suit  or  proceeding.  2  R."S.,  605,  sec.  16.  It 
is  evident,  therefore,  that  the  Legislature  did 
not  intend  in  these  cases  to  limit  the  powers  of 
the  court,  as  in  the  case  of  a  certiorari  at  com- 
mon law,  to  the  mere  questions  of  the  jurisdic- 
tion *of  the  inferior  tribunal,  and  the  [*618 
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regularity  of  its  proceedings  ;  but  that,  on  the 
contrary,  they  intended  to  give  to  the  Supreme 
Court  full  and  competent  power  to  examine, 
upon  the  merits,  every  decision  of  the  judge  a 
quo,  upon  a  question  of  law,  and  to  affirm,  re- 
verse or  quash  the  proceedings  as  justice  should 
require  ;  and  also  to  award  costs  to  the  pre- 
vailing party,  which  they  are  not  authorized 
to  do  upon  a  mere  common  law  certiorari.  The 
power  to  review  the  adjudications  of  the  in- 
ferior tribunal  on  the  merits,  upon  certiorari, 
gives  to  the  appellate  court,  as  a  necessary  in- 
cident to  the  proper  exercise  of  that  power, 
the  right  to  require  the  inferior  tribunal  to  re- 
turn upon  the  certiorari  such  parts  of  the  pro- 
ceedings as  are  material  to  the  examination  of 
the  case  upon  its  merits.  If  it  was  erroneous, 
therefore,  for  the  judge  to  tell  the  jury  that 
the  acceptance  of  rent  which  accrued  subse- 
quent to  the  time  of  the  termination  of  the  ten- 
ancy specified  in  the  notice  to  quit  was  no  ev- 
idence of  a  waiver  of  such  notice,  the  Supreme 
Court  was  authorized  to  reverse  the  adjudica- 
tion upon  that  ground  alone, 

I  think  the  affidavit  upon  which  the  pro- 
ceedings were  instituted  did  npt  show  a  case 
of  mere  tenancy  at  sufferance  or  at  will,  but  a 
holding  from  month  to  month.  It  appears  by 
the  affidavit  that  Prindle  went  into  possession 
under  an  agreement  for  a  written  lease,  for  the 
term  of  one  year  and  eight  months  from  Sep. 
1,  1835,  and  that  a  few  days  after  he  entered 
into  possession  he  violated  the  agreement  by 
refusing  to  accept  the  lease  and  execute  the 
counterpart  thereof.  By  that  act  he  became  a 
mere  tenant  at  will  or  by  sufferance,  and  lia- 
ble to  be  ejected  immediately.  Hegan  v.  John- 
son, 2  Taunt.,  149.  And  he  would  have _ con- 
tinued so,  if  Anderson  had  not  changed  the 
character  of  that  tortious  holding  by  receiv- 
ing rent  from  him,  subsequent  to  that  time, 
from  month  to  month,  at  the  rate  specified  in 
the  verbal  agreement  for  a  lease.  Had  it  been 
competent  for  the  owner  of  land  to  make  a 
verbal  lease  for  a  longer  period  than  one 
year,  under  the  provisions  of  the  Revised  Stat- 
utes, this  acceptance  of  rent  by  the  landlord, 
at  the  rate  specified  in  the  original  agreement 
for  a  written  lease  would,  probably,  be  con- 
619*]  strued  to  have  been  a  waiver  *of  the 
agreement  to  execute  a  written  lease  and  coun- 
terpart thereof,  and  to  convert  the  contract 
into  a  verbal  agreement  for  a  lease  for  the 
same  period  and  at  the  same  rent.  But  as  such 
an  agreement  would  not  be  valid,  the  legal 
construction  of  the  acts  of  the  parties,  in  ac- 
cepting and  paying  rent  monthly,  was  to  create 
a  tenancy  from  month  to  month,  commencing 
Sep.  1,  1835.  The  tenant  was  therefore,  enti- 
tled to  a  month's  notice  to  quit  at  the  end  of 
some  month  from  the  commencement  of  the 
tenancy.  A  notice  served  Apr.  4,  to  quit  at 
the  expiration  of  30  days,  or  within  30  days, 
was  not  sufficient.  It  is  well  settled  that  where 
there  is  a  tenancy  from  year  to  year,  a  notice 
to  quit  at  the  expiration  of  six  months  is  not 
sufficient,  unless  that  time  corresponds  with 
the  commencement  of  the  tenancy,  so  as  to  ter- 
minate a  yearly  holding.  Where  the  tenancy 
is  from  week  to  week  or  from  month  to  month, 
a  week's  or  month's  notice  to  quit  must  be 
given.  And  in  analogy  to  the  notice  in  the 
case  of  a  yearly  holding,  it  must  be  given  in 
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reference  to  the  commencement  of  the  tenancy. 
Doe,  ex  dem.  Parry,  v.  Hazell,  1  Esp.,  94. 
Here  the  tenancy  from  month  to  month  com- 
menced Sep.  1.  The  notice  to  quit,  there- 
fore, if  intended  for  May  1.  should  have  been 
served  on  or  before  Apr.  1;  and  if  intended  for 
June  1,  it  should  have  required  the  tenant  to 
quit  at  that  time,  and  not  within  30  days  after 
service  of  the  notice.  No  regular  notice  to 
quit  having  been  given,  there  was  still  a  sub- 
sisting tenancy  from  month  to  month,  at  the 
time  of  the  commencement  of  these  summary 
proceedings  to  turn  the  tenant  out  of  posses- 
sion. It  is  wholly  unnecessary,  therefore,  to 
consider  the  effect  of  the  receipt  of  rent  for  the 
month  of  May,  1836,  as  a  waiver  of  the  previ- 
ous notice  which  had  been  thus  irregularly 
given. 

For  these  reasons  the  summary  proceedings 
to  turn  the  tenant  out  of  possession  were  un- 
authorized and  erroneous  ;  and  the  judgment 
of  the  Supreme  Court,  reversing  the  decision 
of  Judge  Wait,  and  awarding  restitution, 
should  be  affirmed. 

The  judgment  of  the  Supreme  Court  was  ac- 
cordingly affirmed,  by  a  vote  of  12  for  affirm- 
ance, 3  for  reversal. 

Affirming-19  Wend.,  391. 

Certiorari— Office  of— What  may  Toe  reviewed  upon. 
Explained— 5  N.  Y.,  386,  387 ;  7  How.  Pr.,  155. 

Cited  in— 6  N.  Y.,  315,  325;  39  N.  Y.,  108,  510 ;  40  N. 
Y.,  106  ;  3  Barb.,  401 ;  32  Barb.,  134:  34  How.  Pr.,  160; 
A  b.  Pr.,  124 ;  4  Rob.,  309. 

Void  or  unexecuted  lease— Relation  created  by  en- 
try under. '  Cited  in-69  N.  Y.,  121;  3  Rob.,  138;  ft 
Rob. ,448. 

Notice  to  ouit.  Cited  in— 15  Hun,  477 ;  5  How.  Pr., 
88;  16How.~Pr..  460;  7  Daly,  419. 

Also  cited  in— 6  Trans.  App.,  220 ;  4  McLean,  446. 


*REMER,  Impleaded,  etc.,     [*62O 
DOWNER. 

Negotiable  Paper — Notice  of  Non- Acceptance  or 
Non  Payment — Where  to  be  Sent — Act  of  1835 
— Notice  with  Erroneous  Amount  and  Direct- 
ed to  Wrong  Party,  Insufficient — Diligence — 
When  Court  to  Determine  Question  of. 

Independent  of  the  Act  of  1835,  which  declares  it 
sufficient  to  direct  a  notice  of  non-acceptance  or 
non-payment  to  the  city  or  town  where  the  person 
sought  to  be  charged,  resided  at  the  time  of  the 
drawing,  making  or  indorsing  a  negotiable  instru- 
ment, unless  he  at  the  time  specified  thereon  the 
postoffice  to  which  he  required  notice  to  be  ad- 
dressed, the  commercial  law  never  required  more  r 
it  was  not  necessary  that  the  notice  snould  be  ad- 
dressed to  the  postoffice  nearest  the  residence  of 
the  party,  when  there  were  several  postoffices  in 
the  same  town.  The  case  of  Cuyler  v.  Nellis,  4 
Wend.,  398,  is,  consequently,  overruled. 

Notice  of  non-payment  of  a  note  erroneous  in 
amount,  and  directed  on  its  face  to  a  person  other 
than  the  one  sought  to  be  charged  as  indorser,  is 
not  sufficient,  although  it  be  directed  on  its  outside 
to  the  indorser  of  the  note  described  in  the  declara- 
tion. 

Where  there  is  no  dispute  as  to  the  facts,  the 
court  must  determine  the  question  of  diligence 
used  to  charge  an  indorser,  and  the  sufficiency  of 
the  notice ;  and  not  submit  these  questions  to  the 
jury. 

Citations— 16  Johns.,  218:  Wend.,  328.  398;  10 
Wend.,  304;  13  Wend.,  133;  Laws,  1835.  p.  152;  1 

NOTE.—  Negotiable  paper  —  Notice  of  dishonor — 
Where  to  be  sent.  See  Bank  of  Geneva  v.  Hewlett, 
4  Wend.,  328,  note. 
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Crorap.  &  J.,  417 ;  2  Clark  &  F.,  93;  1  Blag.  N.  C.,  1M: 

4  Marn.  &  C.,  3*»  :  :<  Hodtf.-s,  77  ;  2  Perry  &  D.,  278  ; 
Will.  Woll.  Dav.,  510;  1  Murpli.  &  Hurl.,  178;  Dowl. 
&  R.  N.  P.,  8;  1  Scott,  N.  S.,  iso. 

ERROR  from  the  Supreme  Court.  Remer 
was  sued  as  the  indorser  of  a  promissory 
note,  made  by  one  James  Young,  for  $560, 
dated  Apr.  20,  1885,  payable  at  the  Chemung 
Canal  Bank  at  Elmira,  "l  8  months  after  date, 
with  interest  after  6  month  from  date.  Oct. 
22,  1836,  when  the  note  came  to  maturity,  it 
was  not  paid,  and  a  notice  was  deposited  at  the 
postofflce  at  Elmira,  in  these  words:  "Elmira, 
Oct.  22d.  1836.  Sir:  Please  to  take  notice,  that 
Jauies  Young's  note  for  nine  hundred  and 
ninety  nine  dollars  52-100,  indorsed  by  you, 
payable  at  the  Chemung  Canal  Bank,  was  this 
evening  protested  for  non-payment,  and  that 
the  holders  look  to  you  for  the  payment  there- 
of. Respectfully  yours.  H.  J.  Maxwell.  To 
N.  T.  Williams,  Cas."  This  notice  was  di- 
rected on  the  outside,  to  the  defendant,  Remer, 
At  Benton,  Yates  Co.,  the  place  of  his  resi- 
dence. The  words  "Benton,  Yates  Co.,"  were 
placed  under  the  defendant's  name  upon  the 
note  after  the  indorsement,  but  not  by  the  de- 
fendant. The  notice  sent  by  the  teller  was  pro- 
<J2  I*]  duced  in  court,  *and  three  witnesses, 
•on  looking  at  it,  testified  that  it  stated  the 
amount  of  the  note  which  had  been  protested 
to  be  $999.52.  The  teller  testified  that  he  read 
the  same  "five  hundred  and  ninety  nine  dol- 
lars fifty-two  cents,"  being  the  principal  and 
interest  of  the  note,  and  that  it  was  so  intend- 
ed, but  said  it  might  be  read  "nine  hundred," 
•etc. ;  he,  however,  testified  that  at  the  time  the 
note  fell  due,  there  was  no  other  note  in  the 
Chemung  Canal  Bank  with  the  defendant's 
name  upon  it.  The  defendant  proved  that 
when  the  notice  was  sent, there  were  three  post- 
offices  in  Hie  Town  of  Benton;  one  called  Ben- 
ton,  distant  6  miles  from  the  residence  of  the 
•defendant;  another,  West  Dresden,  distant  3| 
miles  from  the  defendant's  residence;  and  the 
third,  Benton  Center,  within  2  miles  of  the  de- 
fendant's residence.  He  also  proved  that  he 
was  in  the  habit  of  receiving  his  letters  and 
papers  at  the  Pen  Yann  postofflce,  which  was 
within  2£  miles  of  his  residence.  The  notice 
sent  by  the  teller  was  received  at  the  Benton 
postoffice,  and  remained  there  until  December, 
when  it  was  sent  by  the  postmaster  to  the  de- 
fendant. 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that  due  notice  of  de- 
mand and  non-payment  had  not  been  given  ; 
tlrnt  the  notice  should  have  been  sent  to  the 
postoffice  nearest  to  the  residence  of  the  de- 
fendant, or  where  he  usually  resorted  to  ob- 
tain his  letters  and  papers  ;  and  secondly,  if 
sent  to  the  proper  office,  that  it  was  insufficient, 
being  calculated  to  mislead.  The  judge  re- 
fused so  to  charge,  and  submitted  the  ques- 
tion to  the  jury  whether  the  notice  of  protest 
•was  sufficient  to  apprise  the  defendant  of  the 
dishonor  of  the  note  ;  and  as  to  the  place  to 
which  the  notice  was  sent,  he  observed  that 
upon  the  plaintiff's  showing,  the  notice  was 
sufficient,  it  having  been  directed  to  Benton, 
Yates  Co.,  where  the  defendant  resided,  and 
he  referred  it  to  the  jury  to  decide  whether, 
under  all  the  proof  on  that  subject,  the  notice 
had  been  directed  to  the  proper  place.  The 
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jury  found  for  the  plaintiff.  The  defendant 
asked  for  a  new  trial,  whicb  was  denied.  See 
21  *Wend.,  10,  etteq.  The  defendant  [*G22 
thereupon  sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Chancellor.  The  questions  pre- 
sented for  the  consideration  of  the  court  in  the 
present  case,  are,  whether  the  notice  of  pro- 
test of  the  note  upon  which  Remer  was  an  in- 
dorser, was  directed  to  the  right  place;  and  if 
so,  whether  the  notice  itself  was  sufficient  to 
charge  him  as  an  indorser. 

It  is  the  settled  law  in  this  State,  that  if  the 
drawer  of  a  bill  of  exchange,  or  the  indorser  of 
a  bill  or  note,  does  not  reside  in  the  town  or 
place  where  such  bill  or  note  is  payable,  the 
notice  of  dishonor  .may  be  sent  by  mail,  di- 
rected to  him,  at  the  place  of  his  residence,  or, 
if  he  is  in  the  habit  of  receiving  his  letters  and 
papers  through  the  postofflce  in  an  adjoining 
town,  the  notice  may  be  directed  to  him  at  ei- 
ther place.  Reed  v.  Payne,  16  Johns.,  218:  Bk. 
v.  Howlett,  4  Wend.,  328.  It  is  insisted,  how- 
ever, on  behalf  of  the  plaintiff  in  error  in  the 
present  case,  that  if  there  are  several  postof  • 
flees  at  the  place  where  the  party  entitled  to  no- 
tice resides, the  party  giving  the  notice  must  as- 
certain which  office  is  nearest  to  such  residence, 
and  direct  the  notice  to  that  office  ;  and  such 
appears  to  have  been  the  decision  of  the  Su- 
preme Court  in  the  case  of  Cuyler  v.  Nelli*,  4 
Wend.,  398.  The  defendant  in  that  case,  as  in 
this,  resided  in  the  town  to  which  the  notice 
was  directed ;  and  about  the  same  distance 
from  the  place  where  it  was  mailed.  The  no- 
tice went  to  the  postoffice  bearing  the  name  of 
the  town,  but  which  was  more  than  6  miles 
from  the  residence  of  the  indorser;  although 
there  was  another  postoffice  in  that  town  called 
Canajoharie  Center,  within  three  fourths  of  a 
mile  of  him.  I  am  not  able  to  distinguish  that 
case  from  the  present;  and  if  that  decision  was 
right,  a  contrary  decision  of  the  Supreme 
Court  upon  the  same  point  in  the  present  case, 
cannot  be  sustained.  It  therefore  [*O23 
remains  for  this  court  of  dernier  resort  to  settle 
the  question  between  these  conflicting  judg- 
ments of  the  court  below. 

The  true  question,  in  all  these  cases,  is, 
whether  the  holder  of  the  note  or  bill  has  made 
use  of  due  and  reasonable  diligence  to  bring 
home  notice  of  its  dishonor  to  the  party  whose 
contingent  liability  depends  upon  his  having 
such  notice.  It  has  been  deemed  important 
by  the  courts  in  these  commercial  cases,  to  es- 
tablish, as  far  as  is  practicable,  fixed  and  cer- 
tain rules  as  to  what  shall  be  considered  due 
diligence,  so  that  the  holders  of  negotiable  pa- 
per, and  those  who  are  contingently  liable  for 
its  payment,  upon  the  default  of  the  parties 
who  are  primarily  liable,  may  know  and  un- 
derstand their  rights  and  duties  in  each  partic- 
ular case  that  may  arise.  It  is,  therefore,  the 
settled  rule  in  this  State,  that  where  there  is  no 
dispute  about  the  facts,  the  court  is  bound  to 
determine  the  question  of  reasonable  diligence ; 
and  should  not  submit  that  question  to  the  jury 
to  be  decided  as  a  matter  of  fact.  Bk  v.  Brod- 
erick,  10  Wend,  304;  13  Id.,  133.  Where  the 
facts  are  disputed,  it  becomes  a  mixed  question 
of  law  and  pf  fact.  In  such  a  case  it  is  the 
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duty  of  the  court  to  state  the  legal  principles 
which  are  applicable  thereto  to  the  jury,  and 
then  to  leave  the  question  to  be  determined  by 
them,  according  to  those  principles,  as  they 
shall  ascertain  the  facts  to  be  in  favor  of  the 
one  party  or  the  other. 

In  the  case  under  consideration  there  was  no 
dispute  as  to  facts.  It  was  proved  that  there 
were  three  postoffices  in  the  town  where  the  in- 
dorser  resided,  and  that  he  was  not  in  the  habit 
of  receiving  his  letters  and  papers  through 
either  of  those  offices,  but  at  the  postofflce  in 
the  adjoining  Village  of  Penn  Yan;  that  the 
letter  was  addressed  to  him  in  the  town  of  Ben- 
ton,  generally,  without  designating  the  partic- 
ular office  in  that  town  to  which  it  was  to  be 
sent;  that  the  postmaster  at  Elmira  mailed  it  to 
the  office  corresponding  with  the  name  of  the 
town,  which  office  happened  to  be  the  one 
that  was  furthest  from  the  residence  of  the  in- 
dorser;  and  that  the  letter  was  not,  in  fact,  re- 
ceived by  the  indorser  for  more  than  seven 
624*  J  weeks  after  it  arrived  at  *that  office. 
It  was  not  pretended  that  the  notary  of  the 
bank  knew  where  the  indorser  received  his  let- 
ters and  papers  by  mail,  or  which  office  in  Ben- 
ton  was  nearest  to  his  residence,  and  design- 
edly directed  the  letter  to  the  office  which  was 
further  off.  Nor  was  there  any  evidence  from 
which  it  could  be  inferred  that  the  notary  made 
any  inquiries  for  the  purpose  of  ascertaining 
in  what  particular  part  of  the  Town  of  Benton, 
Remer  resided,  or  at  what  postoffice  he  was  in 
the  habit  of  receiving  his  letters  and  papers. 
The  judge,  therefore,  should  have  decided  the 
question  himself  whether  the  notice  had  been 
properly  directed,  so  as  to  charge  the  indorser; 
but  if  the  notice  was  sufficient  in  this  respect, 
the  plaintiff  in  error  cannot  complain  that  the 
question  was  left  to  the  jury  to  be  passed  upon 
by  them  as  a  matter  of  fact,  instead  of  being 
•decided  against  him  by  the  court  as  a  legal 
•question. 

Upon  full  consideration  of  the  subject,!  have 
arrived  at  the  conclusion  that  the  decision  of 
the  Supreme  Court  in  the  case  of  Cuyler  v.  Nel- 
lis  ought  not  to  be  sustained  ;  and  that  it  was 
properly  disregarded  by  the  same  court  in  the 
present  case,  as  a  precedent  which  bad  not 
been  followed.  The  Act  of  Apr.,  1885,  Stat- 
utes of  that  year,  p.  152,  does  not  apply  to  this 
note,  which  was  made  and  indorsed  several 
days  before  the  passage  of  that  Act,  it  can  only 
be  referred  to,  therefore,  as  showing  the  legis- 
lative sense  of  what  ought  to  be  deemed  due 
diligence  in  relation  to  future  contracts;  leaving 
the  question  in  previous  cases  to  be  settled  by 
the  courts.  I  think,  however,  that  Act  was  in 
exact  conformity  with  what  was  the  previous 
common  sense  commercial  rule  on  the  subject; 
except  in  those  cases  where  the  person  entitled 
to  notice  lived  in  an  incorporated  village,  hav- 
ing a  distinct  postoffice  from  the  office  bearing 
the  general  name  of  the  town  in  which  such 
village  was  situated.  Where  a  town  consti- 
tutes the  smallest  political  as  well  as  geographi- 
cal district  of  territory,  in  making  inquiry  for 
the  residence  of  a  person  for  the  purpose  of 
writing  to  him  by  mail,  the  usual  custom  of  the 
country  is  to  inquire  in  what  town  he  resides; 
and  having  ascertained  that  fact,  to  direct  the 
letter  to  him  at  that  town,  without  inquiring 
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*the  name  of  the  postoffice  at  which  he  [*625 
receives  his  letters,  or  the  exact  distance  of  his 
residence  from  any  particular  office,  if  there 
are  more  than  one  in  the  town.  Postoffices,  as 
such,  have  no  particular  district  of  country  at- 
tached to  them  ;  but  the  names,  in  this  State 
particularly, usually  correspond  with  the  small- 
est political  division  of  territory  which  the 
location  of  the  office  is  intended  to  accommo- 
date. Where  there  are  different  offices  in  the 
same  town,  it  is  usual  for  business  men  resid- 
ing there  to  inform  their  correspondents  to 
which  office  they  wish  their  letters,  etc.,  to  be 
directed,  if  they  do  not  wish  the  trouble  of 
sending  periodically  to  all  the  offices  ;  or  they 
make  an  arrangement  with  the  postmasters  at 
the  other  offices  to  forward  letters  from  those 
offices,  when  sent  there,  to  that  which  is  near- 
est or  most  convenient  to  their  residences.  In 
analogy  to  this  known  practice,  therefore,  if 
the  indorser  of  negotiable  paper  wishes  the 
notice  of  protest  to  be  directed  to  him  at  any 
particular  place  other  than  the  postoffice  bear- 
ing the  name  of  the  town  or  incorporated  vil- 
lage in  which  he  resides,  he  should  add  a 
direction  to  that  effect  to  his  indorsement.  In- 
deed, a  rule  which  would  compel  the  indorsee 
of  a  note  in  all  cases  to  inquire  and  ascertain 
where  an  individual  living  40  or  50  miles  off 
was  in  the  habit  of  receiving  his  letters,  or  to 
ascertain  the  precise  distance  of  his  house 
from  the  diffierent  postoffices  in  the  town  where 
he  resides,  would  be  found  to  be  productive 
of  innumerable  mistakes,  without  any  corre- 
sponding benefit ;  for  it  frequently  happens 
that  the  postoffice  which  is  nearest  to  the  in- 
dorser's  residence  is  not  that  which  is  most 
convenient  to  him.  Upon  this  point,  there- 
fore, I  see  no  good  reason  for  disturbing  the 
judgment  of  the  court  below. 

I  think  the  circuit  judge  was  also  wrong  in 
submitting  it  to  the  jury  to  decide,  whether 
the  written  notice  which  was  sent  in  this  case, 
was  upon  its  face  a  sufficient  notice  to  apprise 
Remer  of  the  dishonor  of  the  note  which  he 
had  indorsed,  and  whether  it  was  calculated  to 
mislead  him.  Here  again  there  was  no  matter 
of  fact  to  be  ascertained  by  the  jury,  and  it  is 
the  peculiar  province  of  the  court,  in  such 
cases,  to  give  a  construction  to  a  written  no- 
tice. In  *the  case  of  Solarte  v.  Palmer,  [*626 
which  went  through  all  the  courts  in  England, 
and  was  finally  decided  by  the  House  of  Lords, 
on  a  writ  of  error  to  the  Exchequer  Chamber, 
in  relation  to  the  sufficiency  of  a  written  no- 
tice of  the  dishonor  of  a  bill  of  exchange,  the 
question  was  discussed  and  decided  as  one 
which  the  court  was  bound  to  determine;  and 
not  as  one  which  was  to  be  submitted  to  a  jury 
for  decision.  1  Cromp.  &  J.,  417;  2  Cl.  &  F., 
93;  1  Bing.  N.  C.,  194.  The  construction  of 
the  written  notice  was  also  settled  by  the  court 
as  a  legal  question  in  the  cases  of  Hartley  v. 
Case,  4  Barn.  &  C..  339  ;  Boulton  v.  Welch,  3 
Hodges,  77;  Strange  v.  Price,  2  Perry  &  I)., 
278;  Orugeon  v.  Smith,  \  Willm.  Well.  &  D., 
516;  and  Hedger  v.  Steavenson,  1  Murph.  &  H., 
178.  The  note  in  this  case  was  drawn  by 
Young,  for  $560,  payable  to  Whitaker<or  or 
der,  at  the  Chemung  Canal  Bank, in  18  months, 
indorsed  by  Whitaker,  and  subsequently  by 
Remer,  and  the  notice  which  was  sent  was  di- 
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rccted,  on  the  face  of  it,  to  N.  T.  Williams, 
Cash'r;  informing  him  that  Young's  note  for 
$999.52.  indorsed  by  him.  was  protested  for 
nun  payment  and  that  the  holders  looked  to 
him.  This  notice  was  not  directed  to  Remer. 
and  did  not  describe  nny  note  that  he  had  in- 
dorsed for  Young,  either  as  to  date,  amount 
or  time  of  payment.  Nor  did  it  contain  any 
i  mi  minion  that  it  was  the  note  which  be  had 
negotiated  18  months  before.  It  is  perfectly 
clear,  therefore,  that  this  notice  must  be  held 
to  be  insufficient,  unless  the  direction  to  Reiner, 
on  the  outside  of  the  letter,  was  enough  to  ap- 
prise him  that  it  was  Young's  note  of  $560, 
payable  to  Whitaker,  and  indorsed  by  Reiner, 
which  had  been  thus  dishonored.  Had  the 
note  itself  been  correctly  described,  I  should 
be  inclined  to  ihe  opinion  that  the  misdirection 
of  the  notice  on  its  face  would  have  been  cured 
by  the  correct  direction  on  the  outside  of  the 
letter.  But  a  notice,  in  cases  of  this  kind, 
which  is  barely  enough  to  put  the  indorser 
upon  inquiry,  is  not  sufficient.  It  should  be 
such  a  notice  as  to  convey  a  distinct  impression 
that  the  note  indorsed  by  him  has  been  duly 
presented  to  the  maker  for  payment,  and  has 
been  dishonored.  Beauchamp  v.  Cash,  Dow. 
627*] &  Ry.  N.  P.,  3;  *  Messenger  v .  Southey, 
1  Scott,  N.  S.,  180.  No  precise  form  of  words 
is  necessary  for  that  purpose,  but  the  note 
should  be  sufficiently  described  to  enable  the 
party  to  see  that  it  is  the  one  indorsed  by  him. 
Here  Retner  was  an  indorser  upon  a  note  of 
$560  ;  and  he  could  not  have  supposed  that 
"James  Young's  note  for  nine  hundred  and 
ninety-nine  dollars  and  fifty  two  cents,"  and 
indorsed  by  Williams,  to  whom  the  notice  pur 
ported  to  be  given,  was  the  one  intended,  al- 
though he  might  have  suspected  that  there  had 
been  some  mistake  in  sending  him  the  wrong 
letter.  But  certainly  this  notice  was  not  suffi 
cient  to  enable  him  to  act  upon  it,  by  giving 
notice  of  the  dishonor  of  the  $560  note  to  Whit- 
aker, who  indorsed  it  to  him.  The  legitimate 
conclusion  which  he  would  have  drawn  from 
the  whole  case,  if  he  had  received  the  letter  in 
time,  probably  would  have  been  that  N.  T. 
Williams  had  indorsed  a  note  of  Young  for 
this  larger  amount,  and  that  the  letter  had  been 
wrongly  directed  on  the  back  by  mistake. 
The  question  whether  Remer  was  actually  mis- 
led by  the  notice,  could  not  possibly  arise  in 
this  case,  as  be  did  not  receive  it  for  more  than 
a  month  after  this  suit  was  commenced  ;  and 
when,  of  course  he  must  have  ascertained  that 
the  note  which  he  indorsed  had  been  dishon- 
ored. 

On  this  ground,  therefore,  I  think  the  judg- 
ment of  the  court  below  was  erroneous  and 
should  be  reversed. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed — 17  members  voting  for  a 
reversal. 

Reversing— 21  Wend..  10. 

Reversed— 25  Wend.,  277. 

Negotiable  paper—  Notice  tent  7>w  mail,  where  muxt 
lie  addratnefl.  Cited  in— 2  Hill.  6«3:  5  Denio.  335:  6 
N.  Y..  26 :  7  N.  Y.,  484  :  13  N.  Y..  552,  553;  11  Barb., 
847  :  TO  Am.  Dec ,  218  (1  Spur.,  132), 

Due  diliaence—  When  a  que*ti<m  of  law  and  when 
of  fact.  Cited  in-2  Hill,  MW  :  3  Hill,  521 ;  7  N.  Y., 
273 :  5  Barb..4»1 :  31  How.  Pr..  257. 

Notice— Sitfflrieiici/  of.    Cited  in-9  N.  Y.,  286;  9 
Abb.  Pr.,  424  ;  4  Boe.,  535;  7  Leg.  Obs.,  248. 
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Award  without  Notice  of  Hearing  to  Loting  Par- 
ty, Void —  Appointment  of  ^Umpire  —  Wfien 
made  by  Parol — Notice  of  Ihn /•//<// — Practice. 

An  award  made  without  notice  of  hearing  to  the 
losing  parly  is  void  ;  and  such  defense  may  be  act 
up  in  an  action  at  law  upon  the  bund. 

An  umpire  cannot  be  appointed  by  parol  when  It 
is  provided  that^the  submission  shall  U-  made  a  rule 
of  court:  If,  however,  the  arbitrators  and  umpire 
sit  together,  hear  the  parties  and  unite  in  making 
the  award.the  award  is  sufficient  evidence  of  the  ap- 
pointment, unless  the  submission  requires  the  ap- 
pointment previous  to  entering  upon  the  hearing. 

At  common  law  where  the  submission  is  by  parol. 
toe  award  may  be  so  also ;  and  so  may  be  the  ap- 
pointment of  an  umpire. 

The  arbitrator  is  sole  judge  of  what  is  reasonable 
notice  of  hearing. 

Citations— 1  R.  L.,  1813,  p.  125:  4  Camp.,  17;  6 Cow., 
103:  8  Pet.,  178:  3  Dow.  P.  C.,  102;  Acts  of  Sederuut, 
1695,  sec.  25 ;  9  Shaw.  &  D..  797. 

ERROR  from  the  Supreme  Court.  Harris 
sued  Elmendorf  in'the  N.  Y.  C.  P.  on  aa 
arbitration  bond,  dated  May  8,  1827.  made  by 
one  Taylor,  and  by  Elmendorf  as  his  surety, 
whereby  certain  accounts  were  submitted  to  the 
determination  of  two  arbitrators,  and  if  they 
could  not  agree,  to  the  award  of  an  umpire  to- 
be  chosen  by  the  arbitrators.  The  arbitration 
bond  provided  that  the  submission  should  be 
made  a  rule  of  court.  The  defendant  pleaded : 
1.  Nonestfactum;  2.  No  award  by  arbitrators, 
no  appointment  of  umpire,  and  no  award  by 
him;  3.  That  although  the  arbitrators  did  ap- 
point an  umpire,  who  made  an  award, yet  that 
the  umpire  did  not  before  making  his  award 
flppoint  any  time  for  hearing  Taylor.or  his  wit- 
nesses or  proofs  touching  the  matters  referred, 
or  for  proceeding  in  the  arbitration;  and  that 
the  award  was  made  by  the  umpire,  without 
having  heard  or  examined  any  witnesses  or 
proofs  on  behalf  of  Taylor,  and  without  hav- 
ing given  him  any  opportunity  of  producing 
any  witnesses  or  proofs,  or  observing  upon  the 
plaintiff's  witnesses  or  proofs  ;  and  this,  etc., 
wherefore,  etc.  To  the  second  plea  the  plaint- 
iff replied,  stating  the  appointment  of  an  um- 
pire by  the  arbitrators,  and  the  making  of  an 
award  by  him,  and  upon  the  third  plea  issue 
was  taken.  On  the  trial  of  thecause.the  appoint- 
ment by  parol  of  the  umpire,"  and  the  making 
of  *the  award  were  proved ;  and  on  the  [*62l> 
part  of  the  defendant,  the  third  plea  was  veri- 
fied. The  defendant  objected  to  a  recovery, 
insisting  that  the  appointment  of  the  umpire 
by  parol  was  not  a  good  appointment;  that  it 
should  have  been  by  writing,  and  under  seal  ; 
and  that  the  hearing  before  the  umpire  having 
been  ex  parte,  without  notice  to  the  defendant 
or  his  principal,  the  award  was  void,  and  the 
plea  of  no  award  sustained.  The  presiding 
judge  overruled  the  objections,  and  the  jury 
found  all  the  issues,  except  the  third,  in  favor 
of  the  plaintiff,  and  as  to  the  third  issue,  they 
found  for  the  defendant.  Judgment  was  ac- 
cordingly entered  for  the  plaintiff.  The  defend- 
ant sued  out  a  writ  of  error,  and  the  Supreme 
Court  affirmed  the  judgment.  See  5  Wend. .516. 
et  seq.  The  defendant  thereupon  removed  the 
record  into  this  court,  where  the  cause  was  ar- 
gued by, 

Metvr*.  C.  F.  Grim  and  Willis  Hall,  Atty- 
Oen.,  for  plaintiff  in  error. 

Mr.  D.  Lord,  Jr.,  for  defendant  in  error. 
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Points  on  the  part  of  the  plaintiff  in  error. 

I.  The  umpire  was  not  properly  appointed. 
1,  The  submission  of  the  parties  to  the  arbi 
tration  having  been  by  the  solemnity  of  an  act 
— by  instrument  under  seal — and  the  arbitra- 
tors having  been  thus  appointed  under  seal,  an 
act  of  equal  solemnity  was  required  of  them  in 
the  appointment  of  an  umpire.  2.  The  umpire 
was  to  seal  the  award.  His  authority  to  seal  it 
<3ould  not  be  derived  from  a  mere  parol  ap- 
pointment. 

II.  An  award,  whether  by  arbitrators  or  um- 
pire, upon  a  hearing  of  one  party  alone,  with- 
out giving  to  the  other  any  notice  or  opportu- 
nity to  be  heard,  was  not  the  proceeding  in  the 
contemplation  of  the  parties.     Such  a  proceed- 
ing was  fundamentally  deficient,  and  a  mere 
nullity;  it  could  result  in  no  decision  of  any 
sort,  and  no  award  could  be  founded  on  it. 

III.  The  defendant  below,  not  a  party  to  the 
award,  but  a  mere  surety,  was  entitled  to  the 
benefit  of  any  equitable  defense  fairly  present- 
ed by  the  case. 

63O*J  *IV.  The  plaintiff  below,  instead  of 
demurring  to  the  plea  of  want  of  notice, having 
joined  issue  on  it,  he  is  bound  by  the  issue.  It 
was  too  late  after  that  issue  was  found  in  favor 
of  the  defendant  below, to  object  to  the  method 
of  presenting  the  question.  The  method  was 
mere  form  or  matter  of  practice  ;  the  substan- 
tial consideration  was  the  objection  to  the 
award  for  the  want  of  notice.and  that  objection 
was  fatal  at  law. 
Points  on  the  part  of  the  defendant  in  error. 

I.  The  arbitrators  had  power  to  appoint  an 
umpire  by  parol. 

II.  The  want  of  notice  at  the  time  and  place 
of  making  the  award  by  the  umpire  was  not  an 
available  defense  in  a  court  of  law.   Kyd,  346. 

Willis  v.  Maccarmick,  2  WiK,  148  ;  Braddick 
v.  Thompson,  8  East,  344  ;  Barlow  v.  Todd,  3 
Johns.,  367.  The  case  of  Braddick  v.  Thompson 
is  directly  in  point. 

By  the  Chancellor.  The  plaintiff  in  error 
was  a  surety  forR.  E.  Taylor  in  an  arbitration 
bond  executed  previously  to  the  Revised  Stat- 
utes, and  an  award  having  been  made  against 
Taylor  by  the  umpire,  two  questions  are  pre- 
sented for  our  consideration  on  this  writ  of  er- 
ror. First,  was  it  competent  for  the  defendant 
in  error  to  prove  by  parol  the  appointment  of 
the  umpire,  the  appointment  not  being  evi 
denced  by  any  writing  signed  by  the  arbitrators, 
or  the  parties?  And  secondly,  was  it  a  good 
defense  in  a  suit  at  law  upon  the  arbitration 
bond,  that  the  umpire  did  not  before  making 
his  award  appoint  any  time  for  hearing  Taylor, 
or  his  witnesses,  or  proofs  relative  to  the  mat- 
ters of  the  submission,  but  made  the  award 
against  him  entirely  ex  parte  and  without  no- 
tice ? 

Upon  the  first  question  I  should  have  no 
doubt  of  the  correctness  of  the  decision  of  the 
court  below  if  this  had  been  a  mere  common 
law  arbitration;  for  where  a  submission  itself 
may  be  by  parol,  and  also  the  award  made  un- 
der it,  there  can  be  no  good  reason  for  requir- 
ing the  appointment  of  an  umpire  to  be  in 
631*]  writing.  This,  however,  was  *a  sub- 
mission under  the  Statute  of  Feb.,  179',  1  R. 
L.,  of  1813,  p.  125,  as  it  is  expressly  agreed  in 
the  bond  that  the  submission  shall  be  made  a 
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rule  of  the  Supreme  Court.  In  such  cases,  I 
think.it  is  evident  that  the  Legislature  contem- 
plated that  the  proceedings  should  be  in  writ- 
ing, so  far  at  least  as  to  show  that  I  he  arbitrators 
or  umpire  had  authority  to  make  an  award. 
When  there  is  no  specific  time  staled  in  the  sub- 
mission for  the  appointment  of  the  umpire,  it 
probably  will  be  sufficient  if  the  fact  of  such 
appointment  is  recited  in  the  award  itself,  if 
the  arbitrators  as  well  as  the  umpire  sit  together 
and  hear  the  parties  and  their  witnesses,  and 
all  sign  the  award.  But  when  the  submission, 
in  terms,  requires  the  umpire  to  be  appointed 
previous  to  the  entering  upon  the  reference,an 
award  signed  by  them  all  will  not  be  sufficient 
evidence  of  such  appointment  having  been 
made  in  due  time.  Still  v.  Halford,^  Camp., 17. 
Here  the  award  is  signed  by  the  umpire  only, 
and  not  by  the  original  arbitrators  or  either  of 
them.  It  is,  therefore,  not  a  written  appoint- 
ment in  itself;  nor  is  it  any  evidence  of  such 
appointment. 

It  is  frequently  said,  in  the  opinions  of 
judges,  that  an  award  which  is  good  upon  its 
face  cannot  be  impeached  in  an  action  at  law 
thereon;  nor  can  it  be  vacated,  even  in  equity, 
unless  there  is  fraud  or  corruption  in  the  arbi- 
trators. The  arbitrators  are  judges  of  the  par- 
ties' own  choosing;  and  are,  in  most  respects, 
treated  as  a  court,  so  long  as  they  keep  within 
the  limits  of  the  power  confided  to  them  by 
the  submission.  I  apprehend,  however,  it 
would  be  carrying  the  principle  too  far  to  say 
that  their  decision  shall  be  conclusive  upon  the 
party  who  has  never  had  a  chance  to  be  heard 
before  them  upon  the  subject  of  the  submission. 
This,  It  appears  to  me.would  be  giving  to  an  ex 
parte  award  a  greater  effect  than  is  by  law 
given  to  the  judgment  of  an  inferior  court;  the 
proceedings  of  which  court  are  void  if  they 
have  been  entirely  ex  parte  and  without  giving 
to  the  party  against  whom  the  judgment  was 
rendered  a  chance  to  be  heard  in  opposition 
thereto.  What  is  a  reasonable  notice  of  the 
time  and  place  of  hearing,  upon  a  submission 
to  arbitration,  must  of  course  be  left  to  the  dis- 
cretion of  the.*afbitrator.  And  if  he  [*632 
acts  in  good  faith  in  reference  to  that  question, 
he  acts  within  the  authority  of  the  submission; 
and  his  award  will  be  valid  at  law,  although 
he  actually  mistakes  the  true  rule  as  to  what 
was  a  reasonable  notice.  But  I  apprehend  that, 
as  a  fundamental  rule  of  construction  in  refer- 
ence to  every  transaction  in  the  nature  of  a  ju- 
dicial proceeding,  the  contract  of  submission 
necessarily  implies  that  the  arbitrator  is  not  au- 
thorized or  empowered  to  decide  the  question 
in  controversy  without  giving  the  parties  an 
opportunity  to  be  heard  in  relation  thereto; 
unless  by  the  terms  of  the  submission  the  right 
of  the  party  to  be  heard  before  the  arbitrator 
is  waived.  If  I  am  correct  as  to  this  principle 
it  necessarily  follows  that  where  the  arbitrator 
proceeds  entirely  ex  parte,  without  giving  the 
party  against  whom  the  award  is  made,  any 
notice  of  the  proceedings  on  the  submission, 
the  award  is  without  authority  and  void. 

The  only  case  I  have  been  able  to  find  in  our 
own  reports  upon  this  point,  is  Peters  v.  New- 
kirk,  6  Cow.,  103,  referred  to  in  the  opinion 
of  the  late  Ch.  J.  Savage  in  the  present  case. 
There  the  Supreme  Court  of  this  State  distinctly 
decided,  that  an  appraisement  which  was  to 
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control  the  rights  of  parties,  in  the  nature  of 
an  award  was  a  nullity,  the  appraisement  hav- 
ing been  made  by  the  arbitrator  to  whom  the 
parties  had  agreed  to  submit  the  question,  on 
the  ex  parte  application  of  one  party  only,  and 
without  any  notice  whatever  to  the  other  party 
who  was  not  present.  In  Lute  v.  Linthicum,  8 
Pet.,  178,  Mr.  J.  Story,  in  reference  to  such  a 
proceeding,  says  that  without  question  due  no- 
tice should  be  given  to  the  parties  of  the  time 
and  place  of  hearing  ;  and  if  the  award  was 
made  without  such  notice  it  ought,  upon  the 
plainest  principles  of  justice,  to  be  set  aside. 

Neither  is  it  of  any  importance  in  such  a 
case,  that  the  arbitrator  who  has  condemned 
one  of  the  parties  unheard,  did  not  intend  to 
act  corruptly,  but  merely  mistook  his  duty  in 
that  respect ;  for  the  want  of  an  opportunity 
to  be  heard  goes  directly  to  the  authority  of 
the  arbitrator  to  make  an  award.  Thus,  in  the 
case  of  Sharp  v.  Bickerdike,  3  Dow,  Parl.,  102, 
633*]  *which  came  before  the  House  of  Lords 
upon  an  appeal  from  Scotland,  the  decision  of 
the  court  below  was  reversed;  because  it  sus- 
tained the  award  of  an  arbitrator  which  had 
been  made  without  hearing  of  the  party  against 
whom  it  was  made;  although  there  was  no 
fraud  or  corruption  on  the  part  of  the  arbitra- 
tor, who  had  acted  on  the  supposition  that 
such  party  had  consented  to  waive  the  right 
to  be  heard.  In  that  case  the  respondent's 
counsel  relied  upon  an  Act  of  Sederunt,  which 
declared  in  express  terms  that  no  award  should 
be  set  aside  at  the  instance  of  either  party  for  any 
cause  or  reason  whatever, unless  it  was  for  brib- 
ery,falsehood  or  corruption  to  be  alleged  against 
the  arbitrators.  Acts  of  Sederunt,  1695,  sec.  25. 
But  Ld.  Eldon,  in  reference  to  that  objection, 
said,  that  by  the  great  principle  of  eternal  jus- 
tice, which  was  prior  to  the  Act  of  Sederunt,  it 
was  impossible  that  an  award  could  stand 
where  the  arbitrator  heard  the  one  party  and 
refused  to  hear  the  other.  That  upon  this  great 
principle,  even  if  the  arbitrator  decided  rightly 
he  had  not  decided  justly;  and  therefore  the 
award  could  not  stand.  In  conformity  with 
this  decision  of  Ld.  Eldon,  the  Lords  of  Coun- 
cil and  of  Session,  in  the  case  of  McPherson  v. 
Row,  9  Shaw  &  D.  Sess.  Cas.,  797,  afterwards 
held  that  it  was  not  necessary  to  aver  corrup- 
tion on  the  part  of  the  arbitrator  to  invalidate 
the  award,  where  he  had  decided  the  case  sub- 
mitted to  him  without  hearing  one  of  the 
parties. 

If  the  principle  contained  in  these  decisions 
is  correct,  and  I  think  no  one  who  rightly  un- 
derstands the  nature  of  judicial  proceedings  as 
they  should  be  conducted  can  doubt  on  that 
point,  why  should  the  party  against  whom  the 
award  is  made  be  compelled  to  go  into  a  Court 
of  Chancery  for  relief,  instead  of  defending 
himself  against  the  void  award  in  the  action 
brought  thereon  in  a  court  of  law?  The  valid- 
ity of  the  award  in  such  case  is  a  purely  legal 
question,  proceeding  upon  the  ground  that  it 
was  not  within  the  power  of  the  arbitrator  to 
make  an  award  without  hearing  of  the  parties, 
and  I  am  of  opinion  that  the  defendant  had  a 
right  to  set  up  this  objection  to  the  award  in 
the  court  of  law;  although,  perhaps,  the  Court 
634*]  of  Chancery,  upon  the  authority  *of 
some  of  the  cases  cited  on  the  argument  might 
have  had  concurrent  jurisdiction. 
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Here  it  was  distinctly  averred  fn  one  of  the 
pleas  that  the  umpire  did  not  appoint  any  time 
for  hearing  of  Taylor  or  of  his  witnesses,  or 
proofs  touching  the  matters  referred,  or  for 
proceeding  in  the  arbitration;  and  that  the- 
award  was  made  without  the  umpire's  having 
heard  or  examined  any  witnesses  or  proofs  on. 
behalf  of  Taylor,  and  without  having  given 
him  any  opportunity  of  producing  witnessr- .  T 
proofs,  or  of  observing  upon  the  plaintiff's  wit- 
nesses and  proofs.  The  jury  found  the  issue 
joined  upon  this  plea  in  favor  of  the  defendant  in 
the  court  below;  and  it  also  appears  by  the  bill 
of  exceptions  that  the  original  arbitrators  never 
proceeded  in  the  arbitration  so  as  to  be  able  to 
give  the  umpire  any  information  to  guide  or 
control  his  judgment. 

For  this  reason  I  think  the  judgment  should 
have  been  given  for  the  defendant  in  the  court 
below,  upon  the  verdict  on  this  issue;  and  that 
the  judgment  of  the  Supreme  Court  should  be 
reversed. 

The  judgment  of  the  Supreme  Court  was,  ac- 
cordingly, reversed;  18  members  of  the  court 
voting  for  a  reversal. 

Reversing— 5  Wend.,  516. 

Cited  in— 1  Hill,  495:  35  N.  Y.,  310;  57  N.  Y.,  486;  15 
Am.  Rep.,  527;  10  Hun,  437:  11  Hun,  456;  3  Barb.,  284; 
20  Barb.,  412,  413  :  51  Barb.,  430 ;  9  How.  Pr.,  73  ;  1 
Leg.  Obs.,  190  ;  75  111.,  31;  28  Ind..  412. 
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Practice — Criminal  Case — Certiorari  to  Supreme 
Court — .Writ  of  Error  —  Sufficiency  of  Indict- 
ment. 

A  writ  of  error  does  not  lie  to  the  Supreme  Court, 
where  an  indictment  and  bill  of  exceptions,  tak- 
en on  the  trial  of  the  prisoner,  are  brought  into  that 
court  by  certiorari,  to  take  the  advice  of  the 
court,  and  the  proceedings  are  remitted  to  the  court 
in  which  the  trial  was  had  with  advice  to  proceed  to- 
judgment. 

Whether,  after  removing  the  proceedings  by  cer- 
tiorai  I,  and  the  Supreme  Court  pass  upon  the  case, 
the  prisoner  can  subsequently  bring  error;  and  if 
he  can,  to  what  court  the  writ  must  issue,  qucere. 

The  Chancellor  concurs  in  opinion  with  the  Su- 
preme Court,  that  the  indictment  is  good,  and  that 
the  exception  taken  on  the  trial,  ought  not  to  be  al- 
lowed. 

Citation-2  R.  S..  673, 73fi. 

ERROR  from  the  Supreme  Court.  Stearns, 
the  prisoner,  was  convicted  of  the  crime  of 
forgery  at  the  N.  Y.  General  Sessions.  Hav- 
ing taken  various  exceptions  on  the  trial,  he 
*removedtheindictmentand  biH  of  ex-[*635 
ccptions  into  the  Supreme  Court  under  the- 
provisions  of  the  Statute  2  R.  S..  736,  and  that 
court  advised  the  Sessions  to  proceed  to  judg- 
meut,  and  remitted  the  proceedings.  See  21 
Wend. ,  409,  et  »eq.  The  prisoner  thereupon, 
previous  to  judgment  being  rendered  in  the 
Sessions,  sued  out  a'writ  of  error  directed  to 
the  Supreme  Court  removing  the  proceedings 
into  this  court.  After  hearing  counsel,  the  fol- 
lowing opinion  was  delivered: 

By  the  Chancellor.  The  plaintiff  in  er- 
ror was  indicted  with  two  other  persons.in  the 
Court  of  General  Sessions  of  the  Peace  in  ;ind 
for  the  City  of  N.  Y.,  for  forging,  and  also  for 
uttering  and  publishing  as  true,  an  order  di- 
rected to  the  cashier  of  the  Union  Bank  in  that 
city,  dated  at  the  Bank  of  Ky.,  at  Louisville, 
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and  purporting  to  be  signed  by  G.  C.  Gwath- 
mey  as  cashier,  directing  the  person  to  whom 
it  was  addressed  to  deliver  to  Burton  Gurley 
and  Edmonds  certain  plates  of  the  Bank  of 
Ky.,  and  afterwards  to  receive  them  back  on 
deposit,  which  forgery  of  the  order,  and  the 
uttering  of  the  same  as  true,  the  indictment 
charged  was  with  intent  to  defraud  the  Presi- 
dent, Directors  and  Company  of  the  Bank  of 
Ky.,  and  divers  other  persons  to  the  jurors  un- 
known. To  this  indictment,  the  accused  put  in 
a  demurrer,  which  was  overruled  by  the  court; 
and  there  was  then  a  jury  trial  upon  the  gen- 
eral issue  put  in  to  the  indictment,  by  order  of 
the  court,  upon  the  refusal  of  Stearns  to  plead 
to  the  same.  On  the  trial,  a  bill  of  exceptions 
was  taken  by  the  plaintiff  in  error,  and  the 
proceedings  being  stayed  by  order  of  a  judge, 
a  certiorari  was  sued  out  to  remove  the  record 
into  the  Supreme  Court  before  judgment,  as 
authorized  by  the  statute.  That  court  decided 
against  the  exceptions,  and  remitted  the  pro- 
ceedings to  the  court  in  which  the  trial  was 
had,  with  directions  to  proceed  and  render 
judgment  against  the  prisoner.  The  plaintiff 
in  error  thereupon,  and  before  any  judgment 
had  been  rendered  upon  the  conviction,  sued 
out  his  writ  of  error  to  this  court.  Upon  this 
state  of  facts  the  preliminary  question  arises 
whether  this  court  has  any  jurisdiction  to  re- 
verse a  judgment  which  has  not  been  given, or 
636*]  *to  review  the  decision  of  the  Supreme 
Court  before  judgment. 

It  is  perfectly  clear  that,  at  the  common  law, 
no  writ  of  error  lies  until  after  a  final  judg- 
ment in  any  case;  and  if  the  provisions  of  the 
Revised  Statutes  have  not  altered  the  law  in 
that  respect,  this  writ  of  error  must  be  dis- 
missed. The  article  of  the  Revised  Statutes  rel- 
ative to  Writs  of  Error  on  Judgments  and  Cer- 
tioraris  in  Criminal  Cases,  2  R.  S.,  736,  has 
authorized  the  removal  of  the  proceedings  of 
the  Sessions  to  the  Supreme  Court,  upon  cer- 
tiorari, before  judgment,  on  a  bill  of  excep- 
tions, where  the  judgment  has  been  stayed  by 
the  order  a  judge.  But  even  in  that  court  no 
wirt  of  error  lies  upon  the  bill  of  exceptions 
until  final  judgment  has  been  given  in  the  court 
below.  Where  the  cause  is  removed  to  the  Su- 
preme Court  by  certiorari,  the  court  is  author- 
ized to  grant  a  new  trial  if  the  exceptions  are 
well  taken,  or  to  proceed  to  judgment  if  the 
justices  of  that  court  decide  against  the  ex- 
ceptions; or  they  may  remit  the  case  to  the 
court  below,  after  overruling  the  exceptions, 
with  directions  to  such  court  to  proceed  to 
judgment.  No  provision,  however,  is  made  for 
a  certiorari  to  this  court  to  review  the  decision 
of  the  Supreme  Court  upon  a  bill  of  exceptions, 
before  final  judgment.  It  necessarily  follows 
that  where  the  case  is  remitted  to  the  Court  of 
Sessions  to  give  judgment,  the  accused  must 
wait  until  after  such  judgment  has  been  given, 
before  any  writ  of  error  can  be  brought  to  this 
court. 

Whether  the  plaintiff  in  error  has  not  de- 
prived himself  of  the  right  of  bringing  his 
cause  into  this  court  upon  a  writ  of  error,  by 
proceeding  by  certiorari  to  the  Supreme  Court 
before  judgment,  is  a  question  not  necessary 
to  be  considered  here.  If  a  writ  of  error  will 
lie,  it  probably  must  be  addressed  to  the  Court 
of  Sessions  ;  or  the  record  of  the  judgment 
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must  be  again  removed  into  the  Supreme  Court, 
by  certiorari,  to  enable  that  court  to  make  a 
return  to  a  writ  of  error  directed  to  the  jus- 
tices of  that  tribunal.  I  think  we  have  no  ju- 
risdiction of  this  case,  and  that  the  writ  of  er- 
ror should  be  dismissed  as  irregularly  and 
improperly  brought. 

*But  as  some  other  member  of  the  [*637 
court  may  possibly  have  arrived  at  a  different 
conclusion,  I  have  looked  into  the  merits  of 
the  case,  both  as  to  the  indictment  itself,  and 
also  upon  the  questions  raised  by  the  bill  of  ex- 
ceptions; and  I  am  satisfied  the  plaintiff  in  er- 
ror was  rightfully  convicted,  and  that  judg- 
ment should  be  pronounced  against  him  for 
forgery  in  the  third  degree.  The  Legislature, 
after  specifying  several  forgeries  as  belonging 
to  the  first  or  second  degrees,  has  by  the  33d 
section  of  the  article  of  the  Revised  Statutes 
Relative  to  Forgeries,  made  a  sweeping  pro- 
vision which  unquestionably  embraces  every 
other  forgery  or  a  writing,  purporting  to  be  the 
act  of  another  person,  which  was  by  the  com- 
mon law  a  misdemeanor,  or  a  criminal  offense; 
that  is,  every  other  forgery  by  which  it  is  pos- 
sible that  any  individual  or  body  politic  or  cor- 
porate can  be  injured,  in  any  way,  in  his  per- 
son or  estate.  2  R.  S.,  673.  Indeed, the  revisers 
in  their  note  to  this  section,  say  in  terms  that 
the  section  has  been  prepared  by  them  in  that 
form  to  avoid  all  cavil,  and  to  reach  every  case 
of  forgery  that  has  ever  been  committed  oV  that 
ever  can  be  committed.  The  indictment  charges 
that  this  forged  order  was  made  and  uttered 
with  intent  to  defraud  the  Bank  of  Ky.,  and 
divers  other  persons  to  the  grand  jurors  un- 
known. And  if  there  is  no  corporation  of  that 
name,  it  necessarily  follows  that  the  indict- 
ment is  broad  enough  to  reach  the  unknown 
individuals  who  constituted  the  company  of 
stockholders  of  that  unincorporated  banking 
association.  And  if  Gwathmey  had  no  author- 
ity as  cashier,  to  give  such  an  order,  still  he 
might  be  defrauded,  or  the  person  to  whom  it 
was  directed,  if  the  latter  should  be  induced  to 
give  up  the  plates,  upon  the  faith  of  that  or- 
der. Upon  the  facts  of  the  case,  there  can  be 
no  doubt  of  the  guilt  of  the  accused,  and  he 
ought  to  suffer  the  punishment  due  to  his  of- 
fense. 

Writ  of  error  dismissed. 

Affirming— 21  Wend.,  409. 

Distinguished— 74  N.  Y..  418. 

Cited  in— 14  N.  Y.,  78 ;  25  N.  Y.,  384,  388 ;  26  N.  Y., 
156,  160;  3  Hun,  292;  6  Hun,  264;  5  T.  &  C.,  472;  5 
Park.,  298 ;  7  W.  Dig.,  339. 


*BRADSTREET  v.  FURGESON.  [*638 

Application  to  Magistrate  for  Sureties  of  the 
Peace — Practice — Recitals  as  Prima  Facie 
Evidence  of  Proceedings  —  Action  for  Falne 
Imprisonment  against  Magistrate — Mittimus. 

On  an  application  to  a  magistrate  for  sureties  of 
the  peace,  there  must  be  a  formal  complaint  in 
writing  and  upon  oath,  besides  the  examination  in 
writing  required  by  the  statute,  to  justify  the  mag- 
istrate in  issuing  a  warrant  against  the  party  com- 
plained of ;  it  is  not  enough  that  the  complaint  is 
embraced  in  the  examination. 

If,  however,  the  warrant  to  arrest  recite  that  there 
was  a  complaint  in  writing,  an'd  upon  oath,  it  is 
prima  facie  evidence  that  such  proceedings  were 
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had,  and  will  protect  the  magistrate  in  an  action 
against  him.  until  it  be  affirmatively  shown  on  the 
(.tin-!-  siili-  that  there  was  not  such  a  complaint. 

in  tin-  mttttmtu.lt  is  not  necessary  to  state  the 
crime  tor  the  prevention  of  which  the  application 
for  sun-ties  of  the  peace  was  made;  it  is  enough  if 
it  IK-  state,!  that  the  party  is  committed  for  refus- 
ing to  give  sureties. 

Citations— 2  R.  8.,  704,  sees.  2,  5 :  706,  sec.  2  :  Cow. 
&  H.  Notes  to  Phil.  Ev..  pt.  2,  p.  987,  7».  694;  11 
Johns..  175 ;  10  Johns..  97  ;  19  Johns.,  39 ;  1  Jebb.  & 
8.,  369. 

~P  RROR  from  the  Supreme  Court.  This  was 
Jj  an  action  for  false  imprisonment  brought 
by  Martha  Bradstreet  against  James  G.  Fur 
geson.  The  imprisonment  complained  of  con- 
sisted in  the  arrest  of  the  plaintiff  on  a  warrant 
issued  by  the  defendant,  as  a  justice  of  the 
peace,  on  the  complaint  of  a  party  who  de- 
manded sureties  of  the  peace  against  the  plaint- 
if,  and  her  subsequent  committal  for  refusing 
to  give  sureties.  The  action  was  attempted  to 
be  sustained  on  the  ground  that  due  proceed- 
ings had  not  been  had,  to  confer  jurisdiction 
upon  the  magistrate  in  this  particular  case. 
The  defendant,  on  the  trial,  produced  in  evi- 
dence an  examination  of  the  complainant,  stat- 
ing the  circumstances  upon  which  sureties  of 
the  peace  were  demanded;  the  warrant  to  ar- 
rest, issued  by  him.  reciting  that  complaint  in 
writing  and  upon  oath,  had  been  made  before 
him,  and  also  the  mittimus  issued  by  him  to 
commit  the  plaintiff  to  jail,  reciting  that  she 
had  been  required  to  enter  into  recognizance 
•with  sureties  to  appear  at  the  next  sessions, 
and  in  the  meantime  to  keep  the  peace  towards 
the  party  asking  sureties,  which  sureties  she 
had  refused  to  find.  The  plaintiff  insisted  that 
the  evidence  adduced  was  insufficient  to  pro 
tect  the  defendant;  and  contended  that  to  jus- 
tify him  it  was  incumbent  -upon  him  to  show 
that  a  complaint  in  writing  and  upon  oath  had 
<539*]been  received  by  him  previous  *to  tak- 
ing the  examination  of  the  party  demanding 
sureties  of  the  peace.  The  circuit  judge  over- 
ruled the  objections,  and  the  jury  found  a  ver- 
dict for  the  defendant.  The  Supreme  Court, 
on  the  application  of  the  plaintiff  for  a  new 
trial,  refused  to  set  aside  the  verdict.  See  17 
Wend.,  181,  et  seq.  Whereupon  the  plaintiff 
sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

By  the  Chancellor.  The  defendant,  who 
was  a  magistrate,  was  sued  by  the  plaintiff  for 
false  imprisonment,  for  causing  her  to  be  ar- 
rested upon  two  warrants  and  brought  before 
him  to  find  sureties  to  keep  the  peace;  and  for 
committing  her  to  jail,  upon  her  refusal  to 
give  such  security. 

It  is  insisted  on  the  part  of  the  plaintiff  in 
error,  that  the  whole  proceedings  against  her 
were  illegal  and  unauthorized,  because  there 
•was  not  a  complaint  in  writing  and  upon  oath, 
made  to  the  magistrate,  before  he  proceeded 
to  examine  the  prosecutor  on  oath,  and  to  re- 
duce such  examination  to  writing.  The  Leg- 
islature, for  some  reason  which  is  unexplained, 
has  directed  a  different  mode  of  instituting  the 
proceedings  before  the  magistrate,  where  the 
object  of  the  prosecutor  is  to  obtain  surety  of 
the  peace,  to  prevent  the  commission  of  a  crime, 
from  that  which  is  prescribed  when  an  offense 
has  already  been  committed.  In  the  first  case, 
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the  complaint  is  directed  to  be  made  to  the 
magistrate  in  writing,  and  upon  oath;  and* 
then  he  is  to  examine  the  prosecutor,  and  his 
witnesses  if  he  has  any,  on  oath,  and  tn  reduce 
such  examinations  to  writing,  mid  cause  them 
to  be  subscribed  by  the  parties  examined.  2 
H.  8.,  704,  sec.  2.  But  where  the  complaint 
is,  that  a  crime  has  actually  been  committed, 
it  may  be  made  verbally  to  the  magistrate,  who 
is  to  examine  the  complainant  and  his  wit- 
nesses on  oath.  But  such  examinations  are  not 
directed  to  be  taken  down  in  writing  and  sub- 
scribed by  the  examinants,  as  is  required  in 
the  other  case.  Id.,  706,  sec.  2.  As  there  is 
no  direction  to  examine  the  prosecutor  and  liis 
witnesses,  in  the  presence  *of  the  party  [*Ci4O 
proceeded  against,  upon  the  return  of  the  war- 
rant for  surety  of  the  peace,  to  prevent  the 
commission  of  a  crime,  the  complaint  itself,  in 
such  cases  which  is  required  to  be  in  writing 
and  upon  oath,  is  intended  to  be  a  separate 
and  distinct  proceeding  from  the  examination 
of  the  complainant,  for  the  purpose  of  ascer- 
taining whether  that  written  complaint  is  well 
founded.  If  I  am  right  in  this,  it  is  evident 
that  the  magistrate  had  no  jurisdiction  to  ad- 
minister an  oath  to  the  complainant,  or  to  his 
witnesses,  for  the  purpose  of  ascertaining 
whether  there  was  reason  to  fear  the  commis- 
sion of  the  anticipated  offense,  before  such  a 
complaint  in  writing  had  been  made;  and  of 
course  the  complaint,  and  the  subsequent  ex- 
amination of  the  complainant,  could  not  prop 
erly  be  contained  in  the  same  paper. 

This  case,  however,  does  not  appear  to  de- 
pend upon  that  question,  for  boih  the  war- 
rants for  the  arrest  of  Mrs.  Bradstreet  state  the 
fact  that  Staring  had  made  a  complaint  in 
writing  and  upon  oath,  to  the  magistrate,  of 
the  threats  to  commit  a  breach  of  the  peace: 
and  in  the  absence  of  anything  to  show  that 
such  recital  is  untrue,  it  must  be  considered  as 
presumptive  evidence  of  the  fact  that  such 
complaints  had  in  fact  been  made. 

Questions  have  frequently  arisen  how  far  the 
recitals  of  jurisdictional  facts,  in  the  proceed- 
ings of  magistrates  and  of  inferior  tribunals,  are 
evidence  to  sustain  the  jurisdiction;  and  it,  is 
impossible  to  reconcile  the  many  conflicting 
decisions  on  this  subject.  See  Cowen  &  H. 
Notes  to  Phil.  Ev  ,  pt.  2,  p.  987,  n.  694.  I 
think,  however,  I  may  safely  say,  from  the 
general  examination  I  have  made  of  the  Cases, 
that  a  recital  of  a  fact  of  this  kind,  in  a  war- 
rant for  the  arrest  of  a  party,  where  the  mag- 
istrate would  be  guilty  <»f  a  breach  of  his  of- 
ficial oath,  if  the  recital  was  intentionally 
false,  is  presumptive  evidence  of  the  truth  of 
such  recital;  and  that  it  lies  upon  the  party 
denying  the  jurisdiction  which  depends  on  that 
fact,  to  show  that  the  recital  is  false.  In  Vos- 
burgh  v.Welch,  11  Johns.,  175,  where  the  at- 
tachment recited  that  satisfactory  proof  had 
been  given  to  the  justice,  the  plaintiff  himself 
considered  it  necessary  to  disprove  such  alle- 
gation. He  accordingly  showed  *by  f*O41 
the  admission  of  the  defendant,  that  the  proc- 
ess had  been-  issued  without  oath.  So  in  the 
case  of  Wallnnorth  v.  McCullwigh,  10  Id. ,  93, 
where  the  warrant  against  the  putative  father 
stated  that  a  complaint  had  been  made  by  the 
overseers  of  the  poor,  the  plaintiff  himself 
called  the  overseers  and  proved  by  them  that 

WFND  23. 


1840 


GILLKSPIE  v.  MAYOR,  ETC.,  OF  N.  Y. 


641 


they  did  not  make  the  complaint  as  stated  in 
the  warrant;  and  he  thereby  established  the 
fact  in  opposition  to  the  prima  facie  evidence 
of  the  warrant  itself,  that  it  was  issued  by  the 
defendant  without  having  any  jurisdiction  to 
grant  it.  So  in  Bigelow  v.  Stearns,  19  Id.,  39, 
the  record  of  conviction  was  considered  by 
both  parties  as  prima  facie  evidence  of  the  ju- 
risdictional  facts  stated  therein;  and  the  ques- 
tion presented  for  the  consideration  of  the 
court  was,  whether  the  party  convicted  should 
be  permitted  to  disprove  the  existence  of  those 
facts,  for  the  purpose  of  showing  that  the 
magistrate  had  no  jurisdiction  to  convict  him, 
because  he  had  not  been  arrested  and  brought 
before  the  magistrate  as  stated  in  the  record  of 
conviction. 

The  warrants  themselves, in  the  present  case, 
being  prima  fade  evidence  of  a  complaint  in 
writing  and  upon  oath,  and  it  appearing  by  the 
examinations  produced  in  evidence  that  the 
justice  had  examined  the  complainant  on  oath 
and  reduced  such  examinations  to  writing.and 
caused  them  to  be  subscribed  by  the  examinant, 
the  arrests  upon  these  warrants  were  fully 
justified  ;  and  when  the  plaintiff  was  brought 
before  the  magistrate  upon  the  warrant  of  July 
8,  and  refused  to  find  sureties  to  appear  at  the 
next  Court  of  General  Sessions  and  to  keep  the 
peace,  as  required  by  him,  pursuant  to  the  di- 
rections of  the  statute,  he  had  jurisdiction  to 
make  a  mittimus  to  commit  her  to  jail  until  she 
should  find  such  sureties. 

The  only  remaining  question,  then,  is,  wheth- 
er the  warrant  of  commitment  was  in  conform- 
ity with  the  directions  of  the  statute.  By  the 
common  law  a  warrant  of  commitment  for  an 
offense  must  upon  its  face  show  the  cause  of 
commitment,  and  the  nature  of  the  offense 
charged  ;  so  far  at  least  as  to  show  that  the 
same  was  within  the  jurisdiction  of  the  com- 
mitting officer.  Where  the  commitment  is  not 
642*]*for  an  actual  offense  but  merely  to  ob- 
tain security  against  an  apprehended  offense, 
the  warrant  must.uponitsface.show  the  cause 
of  committal;  that  is,  the  direction  of  the  mag- 
istrate that  the  party  should  find  surety,  and 
the  neglect  of  such  party  to  do  so.  Atkinson 
v.  Carty,  1  Jebb&  Syme,  Q.  B.  Irel.,369.  This 
is  in  accordance  with  the  provision  of  the  Re- 
vised Statutes  on  this  subject,  which  directs  the 
warrant  to  specify  the  cause  of  commitment 
and  the  sum  in  which  security  was  required  to 
be  given.  2  R.  S..  704,  sec.  5.  I  think  the 
learned  Chief  Justice  was  right,  however,  in 
the  conclusion  at  which  he  arrived  in  the  pres- 
ent case.that  the  cause  of  commitment  was  not 
the  offense  of  assaulting  the  prosecutor  Star- 
ing, or  of  threatening  to  blow  his  brains  out 
with  a  pistol  pointed  at  another  part  of  his  per- 
son than  that  in  which  the  brain  is  usually  lo- 
cated: but  it  was  the  refusal  of  Mrs  Bradstreet 
to  find  sureties  against  future  anticipated 
breaches  of  the  peace,  after  she  had  been  re- 
quired by  the  magistrate  to  do  so.  As  that  cause 
of  commitment  was  fully  stated  in  the  warrant, 
or  mittimus,  it  was  a  substantial  compliance 
with  the  statute  ;  and  afforded  a  sufficient  de- 
fense to  this  action  for  false  imprisonment. 

For  these  reasons  I  conclude  that  the  judg 
ment  of  the  Supreme  Court  was  not  erroneous, 
and  that  it  ought  to  be  affirmed. 

The  judgment  of  the  Supreme  Court  was  ac- 
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cordingly  affirmed;  19  members  of  the  Court 
voting  for  an  affirmance,  and  2  for  a  reversal. 

Affirming— 17  Wend.,  181. 

Criticised— 4  Park..  239. 

l?»'"*  Barb"  655;  34  How-  Pr-  3 
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THE  MAYOR,  ETC.,  OP  NEW  YORK. 

Widening  of  Streets — Whether    Commissioners 
Must  Apportion  Rent. 

Whether,  where  in  the  widening  of  streets  in  the 
City  of  N.  Y.,  a  portion  of  demised  premises  is  tak- 
en, and  the  tenant  thereby  becomes  entitled  to  an 
apportionment  of  rent,  such  apportionment  must 
be  made  by  the  commissioners  of  estimate  and 
assessment  appointed  in  reference  to  the  contem- 
plated improvement,  queered 

Citations— 2  R.  L..  1813,  p.  417,  sec.  181 ;  15  Wend., 

ERROR  from  the  Supreme  Court.  Gillespie 
sued  out  a  writ  of  error  to  reverse  a  con- 
firmation by  the  Supreme  Court  of  a  report  of 
Commissioners  of  Estimate  and  Assessment  in 
the  City  of  N.  Y.,  on  the  laying  out  of  certain 
streets.  He  opposed  the  confirmation  upon 
various  grounds,  and  amongst  others  upon  the 
ground  that  the  commissioners,  in  estimating 
the  damage  sustained  by  him  as  tenant  of  cer- 
tain premises,  had  not  in  the  nature  of  an  ap- 
portionment of  rent,  made  a  deduction  from 
the  rents  reserved-in  a  lease  executed  by  him 
in  renewal  of  a  former  lease.  The  rent  speci- 
fied in  the  new  lease  was  $1,000  annually,  be- 
ing the  same  sum  reserved  in  the  original  lease, 
although  a  portfon  of  the  premises,  before  the 
execution  of  the  renewed  lease, had  been  taken 
in  the  widening  of  a  street.  Gillespie  proved 
that  by  reason  of  such  reduction  of  the  prem- 
ises there  ought  to  be  a  deduction  in  the  rent 
of  at  least  one  third. 

Upon  the  above  question  the  following  opin- 
ion was  delivered  in  the  Supreme  Court  by  Mr. 
J.  Co  wen  : 

"  The  question  of  apportionment  upon  an 
eviction  for  enlarging  William  St.  does  not 
arise  upon  this  lease.  It  is  said  to  include  833 
feet  of  that  street,  in  the  description  of  the 
premises,  the  whole  of  which  contains  3378 
feet.  For  aught  I  see,  or  can  know,  it  is  an 
original  lease,  in  no  way  emanating  from  any 
previous  covenant  with  which  it  is  sought  to 
be  connected.  But  if  it  be  under  a  covenant  of 
*renewal  in  the  lease  which  came  be-  [*644 
fore  this  court  in  Gillespie  v.  Thomas,l5  Wend., 
464,  that  does  not  place  it  on  the  same  ground 
with  the  first.  True,  the  statute  directs  an  ap- 
portionment of  rents  and  covenants,  2  R.  L., 
417.  But  the  apportionment  should  have  been 
made  when  the  new  lease  was  executed.  If  the 
annual  value  was  reduced  by  the  eviction  from 
$1,000  to  $700,  then  was  the  time  to  say  so. 
The  rent  should  have  been  fixed  in  the  lease 
at  the  latter  sum.  If  the  party  has  gone  with 
his  eyes  open  and  exceeded  his  legal  obliga- 

tThis  case  was  decided  in  Dec.,  1839,  and  the  re- 
porter supposing  that  the  affirmance  of  the  judg-- 
ment  did  not  necessarily  establish  the  doctrine  re- 
specting- which  the  above  quazre  is  put,  did  not 
publish  the  case.  It  is  now  published  in  consequence 
of  an  intimation  that  it  oug-ht  to  appear  in  the  re- 
ports. 
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tion.  he  Is  bound  by  his  covenant.  At  most  it 
is  his  mistake  of  the  law,  against  which  no 
court  can  relieve  him.  I  have  nothing  before 
me  which  should  save  him  from  that  conse- 
quence. The  covenant  is  satisfied  by  a  lease 
of  his  own  procuring,  and  by  which  he  is 
bound.  But  I  do  not  think  that  this  lease  does 
in  truth  cover  what  was  taken  away  from  the 
old  one  for  the  purposes  of  William  St.  I  col- 
lect from  the  papers  that  William  St.  had  been 
actually  widened  when  the  lease  was  given.  It 
is  bounded  west  on  that  street,  which  must 
mean  as  it  then  was.  Here  is  a  boundary  which 
controls  both  area  and  distance.  The  new  lease 
is  for  the  old  area  minus  the  833  feet.  Such  is 
the  palpable  legal  construction  upon  this  de- 
scription of  parcel.  I  admit  that,  according  to 
what  I  understood  upon  the  argument,  there 
was  neither  a  legal  nor  equitable  obligation  to 
take  the  lease  with  a  covenant  for  the  former 
rent  of  $1,000.  How  much  should  be  abated 
is  another  point.  If  the  parties  had  disagreed, 
chancery  would  have  settled  the  question. 
Gillespie  has,  however,  placed  the  matter  be- 
yond all  legal  or  equitable  correction.  He 
stands  estopped  and  tied  up  by  his  covenant  to 
the  old  rent  for  the  diminished  area  during  the 
sejren  years.  It  was  admitted  on  the  argument 
that  he  had  made  no  mistake  of  law  or  fact. 
He  evidently  considered  the  lease  such  a  great 
bargain,  that  he  was  willing  to  depart  from  his 
covenant  rather  than  have  a  word  of  dispute 
under  it  concerning  anything  which  might  be 
open  for  discussion,  right  or  wrong." 

The  case  was  argued  in  this  court  by, 
645*1      *Messrs.   W.  Mulock    and  J.  L. 
Wendell,  for  plaintiff  in  error. 

Messrs.  G.  F.  Tallman  and  D.  Lord,  Jr., 
for  defendants  in  error. 

After  advisement  an  opinion  was  delivered 
by  the  Chancellor,  no  other  member  of  the 
court  delivering  an  opinion.  In  reference  to 
the  question  above  stated  the  following  extract 
is  made  from  that  opinion: 

"The  181st  section  of  the  Act  of  Apr.,  1813, 
to  reduce  the  several  laws  relating  particularly 
to  the  City  of  N.  Y.  into  one  Act,  2  R.  L.  of 
1813,  p.  417,  provides  that  in  all  cases  where 
only  part  of  a  lot  under  lease  or  contract  shall 
be  taken  for  the  purpose  of  opening  or  widen- 
ing a  street,  all  contracts  and  engagements  re- 
specting the  same  shall,  upon  the  confirmation 
of  the  report  of  the  Commissioners  of  Estimate 
and  Assessment,  cease,  determine,  and  be  ab- 
solutely discharged  as  to  the  part  so  taken. but 
shall  remain  valid  and  obligatory  as  to  the  res 
idue  of  such  lot;  and  the  rents,  considerations, 
and  payments  reserved  or  payable,  and  to  be 
paid  for  or  in  respect  to  the  same  shall  be  so 
apportioned  that  the  part  thereof  justly  and 
equitably  payable,  or  that  ought  to  be  paid  for 
the  residue  of  the  premises,  and  no  more,  shall 
be  demanded,  or  paid,  or  recoverable,  for  or  in 
respect  of  the  same. 

In  the  case  of  Gillespie  v.  Thomas,  15  Wend., 
464,  the  Supreme  Court  decided  that  the  true 
construction  of  the  181st  section  was  that  the 
apportionment  between  landlord  and  tenant 
and,  of  course,  between  bargainer  and  bargain- 
ee in  any  other  contract,  was  a  common  law 
apportionment;  that  is,  to  apportion  the  rent, 
or  other  payment  which  was  to  be  made  on 
account  of  the  premises,  according  to  the  rela- 
45)  8 


tive  value  of  the  part  taken  and  of  the  part 
left;  and  without  reference  to  the  benefit  which 
the  tenant  or  other  person,  will  receive  by  the 
enhanced  value  to  him,  of  the  part  of  the 
premises  which  has  not  been  taken  for  the  im- 
provement. The  statute,  perhaps,  is  suscepti- 
ble of  a  different  construction,  where  the  in- 
terests both  of  the  landlord  *and  tenant  [*<$4tt 
are  increased  in  value  by  the  improvement, 
even  when  the  rent  remains  the  same.  Hut 
upon  an  examination  of  all  the  provisions  of 
the  statute  relative  to  lands  taken  for  improve- 
ments in  the  City  of  N.  Y.,  I  concur  in  opin 
ion  with  the  Supreme  Court  that  the  Legi-lu- 
ture  must  have  intended  a  common  law  appor- 
tionment. 

Probably,  to  carry  out  the  intention  of  the 
Legislature  in  reference  to  such  apportionment 
of  rent,  or  the  payments  which  were  to  be 
made  on  account  of  the  premises  before  the 
taking  of  any  part  thereof  for  the  improve- 
ment, the  Commissioners  of  Estimate  and  As- 
sessment should  be  directed  to  make  such  ap- 
portionment and  report  the  same  to  the  court, 
so  that  the  future  rights  of  the  parties  may  be 
settled  by  the  court  upon  the  confirmatio'n  of 
the  report  in  conformity  to  such  apportion- 
ment, without  the  expense  of  further  litigation. 
Indeed,  the  language  of  the  last  clause  of  the 
181st  section  of  the  statute  clearly  indicates 
that  the  Legislature  must  have  contemplated 
an  apportionment  by  the  commissioners,  and 
by  the  order  of  the  court  confirming  their  re- 
port, as  the  diminution  of  rent,  or  other  pay- 
ments, is  to  take  place  immediately  upon  the 
confirmation  of  the  report.  It  would  be  very 
unreasonable  to  suppose  that  the  Legislature 
intended  that  after  the  report  was  confirmed, 
the  rights  of  the  parties  should  be  left  in  such 
a  situation  that  it  would  be  impossible  to  know 
what  they  were.  The  result  of  such  a  con- 
struction of  the  statute  would  be  that  the  land- 
lord could  never  distrain  for  his  diminished 
rent,  which  had  not  been  ascertained,  without 
the  danger  of  being  subjected  to  a  claim  for 
damages  for  distraining  for  more  than  was  due 
and  to  an  expensive  litigation  depending  upon 
the  conflicting  opinions  of  witnesses,  as  to  the 
relative  value  of  the  part  of  the  premises  taken 
for  the  improvement,  and  of  the  part  which 
was  left,  whose  opinions  might  be  greatly  vari- 
ant from  those  of  the  commissioners  who  had 
adjusted  the  claims  of  benefit  and  damage  in 
reference  to  the  equitable  diminution  of  rent, 
etc.  This  state  of  uncertainty  as  to  the  amount 
of  rent  which  he  was  legally  liable  to  pay  for 
the  part  of  the  premises  which  were  left,  would 
be  equally  dangerous  to  the  tenant  (although 
it  would  afford  a  rich  harvest  *for  law-  [*647 
yers)  as  he  could  not  safely  pay  or  tender  his 
rent  until  the  amount  thereof  had  been  fixed 
by  an  expensive  litigation  or  a  new  agreement 
with  his  landlord.  It  is  true  these  same  diffi- 
culties may  arise  where  there  is  an  apportion- 
ment of  rent  by  the  common  law.  But  in  those 
cases  the  parties  generally  make  the  apportion- 
ment themselves,  by  contract,  at  the  time  of 
the  severance;  so  that  the  necessity  of  settling 
the  future  apportionment  by  actual  litigation, 
seldom  occurs.  In  these  street  causes,  on  the 
contrary,  the  severance  is  made  without  the 
consent  of  either  of  the  parties  whose  future 
rights  are  to  be  affected.  The  assessments  of 
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damage  and  benefit  to  the  respective  parties 
are  regulated  by  the  opinions  which  the  com 
missioners  then  form  as  to  the  diminution  o1 
rents,  or  of  the  other  payments   which   are 
thereafter  to  be  received,  so  that  great  injus 
tice  will  frequently  be  done  to  one  party  or 
the  other,  if  the  rents  or  payments  are  to  be 
afterwards  apportioned,  by  a  jury,  upon  new 
evidence  as  to  the  relative  value  of  the  part  ol 
the  premises  taken  for  the  improvement,  anc 
of  that  which  is  left.     With  great  deference, 
therefore,  to  the  opinion  of  the  Supreme  Court, 
although  I  agree  that  the  apportionment  con- 
templated by  the  Legislature,  should  be  made 
upon  the  basis  of  a  common  law  apportion- 
ment,   I   think  that  apportionment  must  be 
made  by  the  Commissioners  of  Estimate  and 
Assessment  in  their  report,  and  that  if  no  dim- 
inution of  rent  or  of  the  sums  to  be  paid,  is 
stated  in  their  report,  or  in  the  order  of  the 
court  confirming  the  same,  the  legal  presump 
tion  is,   that  the  adjustment  of  damage  and 
benefit  to  the  tenant,  and  to  the  landlord  or 
other  person  entitled  to  receive  the  future  pay- 
ments under  the  original  contract,  has  been 
made  by  the  commissioners  upon  the  basis  of 
the  payment  of  the  rent,  etc.,  without  diminu- 
tion.    In  this  case,    if  the  bill  of  exceptions 
taken  in  the  suit  of  Thomas  v.  Gillespie,  can  be 
received  as  legal  evidence  of  the  facts  stated 
therein,  it  was  proved  upon  the  trial  of  that 
cause,  by  Peter  Stagg,  one  of  the  commission- 
ers, that  the  allowance  of  $5,000  damages  to 
Gillespie,    the  tenant,   was  made   upon   that 
basis;  for  they  allowed  him  $4,000  for  the  full 
value  of  the  buildings  on  the  premises,  as  the 
648*]  landlady  *was  not  bound  to  rebuild 
them  by  the  terms  of  her  lease,  and  $1,000  for 
the  rent  of  the  premises  during  the  time  it 
would  take  to  erect  new  buildings  thereon; 
and  no  deduction  was  made  from  the  $5,000 
on  account  of  any  benefit  which  the  tenant  was 
thereafter  to  receive  on  account  of  a  supposed 
diminution  of  the  rent  which  he  was  then  li- 
able to  pay  to  his  landlady.  In  addition  to  this 
it  appears  by  the  testimony    of   Smith  and 
Blake,  that  the  lessee  was  greatly  benefited  by 
the  improvement,  and  he  so  stated  to  one  of 
the  witnesses.     Were  it  proper,  therefore,  for 
us  to  go  back  beyond  the  new  lease  which  the 
plaintiff  in  error  voluntarily  gave  to  his  land- 
lady subsequent  to  the  first  improvement  of 
William  St.,  which  lease  in  legal  contempla- 
tion has  reference  to  the  lot  as  dimininished 
by  that  improvement,  he  certainly  had  no 
equitable  claim  against  her  to  correct  any  sup- 
posed error  in  fixing  the  rent  in  his  present 
lease  at  $1,000.     The  last  decision  of  the  Com- 
missioners of  Estimate  and  Assessment  in  the 
present  case,  in  refusing  to  make  any  abate- 
ment on  account  of  the  part  of  the  original 
lot  which  was  taken  for  the  first  improvement 
of  William  St.   was,    therefore,  correct,  and 
the  justices  of  the  Supreme  Court  were  right 
in  refusing  to  disturb  the  assessment  on  that 
ground." 
.Cited  in-9  Paige,  20. 


Ex  parte  FITZGERALD. 

A  writ  of  error  does  not  lie  to  the  Supreme  Court 
to  review  a  decision  upon  a  special  motion,  ref us- 
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ing  a  mandamus  commanding  a  subordinate  court 
to  set  aside  a  rule  granting  a  new  trial. 

Citations— 13   Wend.,  130;    Mirrour  of   Justices, 
Home's  Transl.,  p.  239. 

ERROR  from  the  Supreme  Court.  Joseph 
Alexander  and  John  Mullen,  brought  an 
action  of  assumpsit  in  the  Superior  Court  of 
the  City  of  N.  Y.,  against  Robert  A.  Fitzger- 
ald, on  two  promissory  notes.  The  defendant 
pleaded  an  insolvent  discharge,  and  the  plaint- 
iffs replied  a  new  promise.  *The  plaint-[*649 
iffs  obtained  a  verdict, which  was  set  aside,  and 
a  venire  de  now  awarded  by  the  Supreme  Court 
on  a  writ  of  error,  19  Wend.,  402.  The  cause 
was  again  tried  and  the  defendant  obtained  a 
verdict,  upon  which  a  rule  for  judgment  was 
entered,  which  by  the  rules  of  the  court  be- 
came perfect  within  four  days.  Five  days 
after  the  rule  became  perfect,  the  defendant's 
attorney  was  served  with  an  order  to  stay  pro- 
ceedings, and  subsequently  the  Superior  Court 
set  aside  the  verdict  and  granted  a  new  trial. 
The  defendant  applied  to  the  Supreme  Court 
for  a  mandamus  commanding  the  Superior 
Court  to  vacate  the  rule  setting  aside  the  ver- 
dict and  granting  a  new  trial  and  to  render 
judgment  upon  the  verdict  in  favor  of  the  de- 
fendant. The  Supreme  Court  refused  to  allow 
the  mandamus,  holding  that  the  whole  matter 
rested  in  the  discretion  of  the  Superior  Court, 
with  the  exercise  of  which  they  could  not  in- 
terfere. The  defendant  thereupon  sued  out  a 
writ  of  error,  removing  the  proceedings  into 
this  court. 

The  cause  was  submitted  on  written  argu- 
ments, and  after  advisement  the  following 
opinion  was  delivered  by  the  Chancellor; 
who,  after  entitling  the  cause  thus:  "  In  the 
Court  for  the  Correction  of  Errors,  The  People 
ex  relatione  Robert  A.  Fitzgerald  v.  The  Jus- 
tices of  the  Superior  Court  of  the  City  of  New 
York;  or  Fitzgerald  v.  Alexander  &  Mullen, 
alius  dictus  the  matter  of  the  writ  of  error  sued 
out  by  Robert  A.  Fitzgerald,  etc.,  etc.,"  pro- 
ceeded as  follows: 

''This  case  is  evidently  a  novus  hospes  here;  as 
neither  the  attorneys  upon  the  record,  nor  the 
learned  counsel  who  have  taken  the  liberty  to 
send  us  their  written  introductions,  appear  to 
know  the  true  name  of  the  guest  who  is  obtruded 
upon  the  notice  of  this  court,  to  tax  its  hospitali- 
ty without  a  legal  invitation.  In  plainer  lan- 
guage, the  writ  of  error  in  this  case  is  brought 
'or  the  purpose  of  compelling  this  court  to  re- 
view a  decision  of  the  Supreme  Court,  upon  a 
special  motion  for  a  peremptory  mandamus 
against  the  Judges  of  the  Superior  Court  of  the 
ity  of  N.  Y.,  ordering  them  to  set  aside  a  rule 
panting  a  new  trial  to  the  plaintiffs  in  that 
:ourt;  and  as  I  believe  a  writ  of  error  was  never 
Before  brought  upon  such  a  special  motion,  it 
s  not  at  all  surprising  *that  the  attorney  [*65O 
who  sued  out  the  writ  in  his  client's  own  name, 
nstead  of  the  name  of  the  people  on  his  relation, 
should  have  some  difficultly  in  ascertaining 
whether  the  plaintiffs  in  the  suit  in  the  Superior 
Court,  or  the  judges  of  that  court,  were  the  real 
defendants  in  his  writ  of  error.  He,  therefore, 
mtitles  his  assignment  of  errors,  "In  the  mat- 
er of  the  writ  of  error  sued  out  by  Robert  A. 
Fitzgerald,"  his  client,  "upon  the  ref usal  of 
he  Supreme  Court,"  etc.,  telling  the  whole 
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story,  and  making  an  assignment  of  errors 
which  would  apply  to  either.  To  this  the  plaint 
iffs  in  the  Superior  Court,  who  had  obtained  a 
decision  in  that  court  in  their  favor,  supposing 
that  they  were  the  parties  who  might  be  event- 
ually affected  by  this  proceeding  against  the 
judges  of  the  Superior  Court,  come  voluntari 
ly  into  this  court  and  answer  the  assignment 
of  errors  for  the  judges,  entitling  their  joinder 
in  error  in  the  same  manner  as  in  the  assign- 
ment. And  the  counsel  for  these  parties,  al- 
though they  have,  under  a  shorter  and  more 
modest  title,  fully  discussed  the  merits  of  the 
special  motion,  have  neither  of  them  told  us 
how  the  plaintiffs,  in  the  suit  in  the  Superior 
Court,  became  authorized  to  appear  and  de- 
fend this  writ  of  error,  instead  of  the  judges 
of  that  court,  who  would  at  least  have  been  the 
nominal  parties,  if  an  alternative  mandamus 
had  been  granted  so  as  to  give  them  an  oppor- 
tunity to  make  a  return  to  the  allegations  which 
might  be  contained  therein. 

There  is  no  doubt  that  a  writ  of  error  will 
lie  upon  a  judgment  of  the  Supreme  Court,  for 
an  error  in  matter  of  law,  in  granting  or  re- 
fusing a  peremptory  mandamus,  where  the 
facts  of  the  case  have  all  been  settled  by  com- 
mon law  pleadings  and  the  verdict  of  a  jury 
thereon,  or  upon  a  judgment  on  a  formal  de- 
murrer to  the  return  of  the  officer  or  body  pro- 
ceeded against  by  an  alternative  mandamus. 
Such  are  the  cases  referred  toby  the  plaintiff's 
counsel,  as  having  been  decided  in  this  court; 
and  many  other  cases  of  the  same  description 
might  be  found  in  the  books  of  reports  both 
in  this  country  and  in  England.  But  in  the 
case  of  People  v.  Mayor,  etc.,  of  Brooklyn,  13 
Wend.,  130,  the  question  was  fully  considered; 
<$5 1  *]  and  the  members  *of  this  court  unani- 
mously concurred  in  the  opinion  which  was 
then  read,  showing  that  a  writ  of  error  would 
not  lie  upon  the  decision  of  the  Supreme  Court 
on  a  special  motion  refusing  a  mandamus,  even 
after  an  insufficient  return  to  an  alternative 
writ;  but  that  the  relator  must  proceed  under 
the  statute  to  obtain  a  formal  judgment  upon 
a  verdict  or  upon  demurrer.  The  writ  of  er- 
ror in  that  case  was,  therefore,  dismissed.  In 
this  case  it  appears,  from  the  anomalous  paper 
which  the  prosecutor  has  procured  to  be  signed 
by  the  clerk  of  the  Supreme  Court,  and  to  be 
returned  to  this  court  as  a  record  of  the  pro- 
ceedings upon  his  special  motion,  that  instead 
of  applying  for  an  alternative  writ  in  the  first 
instance,  as  he  should  have  done  if  he  wished 
in  the  end  to  obtain  judgment  upon  which  a 
writ  of  error  would  lie,  applied  to  the  court 
upon  affidavits,  for  a  peremptory  mandamus, 
commanding  the  justices  of  the  Superior  Court 
to  alter  the  decision  which  they  had  made,  and 
to  set  aside  the  rule  granting  to  the  plaintiffs  a 
new  trial. 

I  do  not  intend  to  express  any  opinion  at  this 
time  upon  the  question  whether  a  mandamus 
will  lie  to  compel  the  judges  of  an  inferior 
court  to  give  a  better  judgment  upon  a  matter 
which  was  within  their  jurisdiction  and  which 
it  was  their  duty  to  decide  according  to  their 
own  judgments,  upon  their  oaths  of  office,  as 
that  is  a  question  upon  the  merits  of  the  case 
which  I  think  cannot  be  decided  on  this  writ 
of  error.  I  must,  however,  be  permitted  to 
pay,  as  I  have  before  had  occasion  to  remark, 
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that  a  proceeding  by  mandamus,  which  must 
be  against  the  court  or  body  to  whom  the  al- 
ternative mandamus  is  directed,  and  upon 
which  proceeding  a  court  may  be  mulcted  in 
damages  and  costs,  and  harassed  with  writs 
of  error,  etc..  for  erroneous  decisions  which 
they  may  have  made  in  perfect  good  faith,  ap- 
pears to  be  a  very  inappropriate  remedy  to  cor- 
rect an  erroneous  judgment.  It  is  the  same  in 
character,  though  I  will  not  say  it  is  quite  as 
bad  as  that  which  was  applied  in  such  cases  by 
the  good  King  Arthur,  who,  as  we  learn  from 
an  ancient  legal  work  entitled  The  Mirrourof 
Justices,  Home's  Trans].,  p.  239,  hanged  no 
less  than  forty-four  judges  in  one  year,  because 
either  he  or  those  whom  he  app'ointed  to  re- 
view their  judgments,  thought  their  [*O52 
respective  decisions  had  been  erroneous.  And 
the  author  of  that  work,  in  his  very  commend- 
able zeal  for  an  administration  of  justice  in 
which  no  public  wrong  can  exist  without  an 
appropriate  remedy,  sets  it  down  as  an  abuse 
of  the  common  law  of  England,  that  this  prec- 
edent of  King  Arthur  was  not  followed  at  the 
time  when  that  work  was  written. 

Although  this  court  has  in  one  or  two  in- 
stances, under  very  peculiar  circumstances, 
entertained  a  writ  of  error  to  reverse  a  final 
decision  of  the  Supreme  Court,  which  was  not 
a  judgment  in  the  common  law  sense  of  the 
term,  I  must  again  be  permitted  to  enter  my 
protest  against  all  attempts  to  force  upon  this 
court  a  jurisdiction  upon  writs  of  error  to  re- 
view all  the  various  decisions  which  may  be 
made  upon  summary  applications  by  special 
motion  to  the  Supreme  Court.  A  decision  of 
that  court  refusing  to  grant  a  new  trial,  where 
the  party  making  the  application  supposes  the 
verdict  was  against  the  weight  of  evidence,  or 
refusing  to  open  a  judgment  by  default  for  a 
supposed  irregularity,  or  upon  an  affidavit  of 
merits,  is  a  determination  of  that  court  which 
is  as  final  in  its  nature  as  a  refusal  of  an  alter- 
native or  a  peremptory  mandamus  to  an  inferi- 
or court,  upon  a  summary  application.  Certain 
discretionary  powers  must  of  necessity  be  vest- 
ed in  some  judicial  tribunals;  and  occasional 
errors  in  judgment  are  inseparable  from  hu- 
man nature.  And  in  questions  depending  on 
the  exercise  of  a  sound  judicial  discretion, with 
a  full  view  of  the  bearing  and  effect  which  the 
decision  may  have  upon  the  rights  of  other 
parties  in  analogous  cases,  the  decision  of  the 
Supreme  Court  will  be  more  likely  to  be  cor- 
rect than  the*decision  which  we  might  make, 
if  we  attempted  to  correct  it  upon  a  writ  of  er- 
ror, considering  the  manner  in  which  this  court 
is  constituted,  and  the  little  opportunity  we 
have  to  make  ourselves  acquainted  with  mere 
questions  of  practice.  The  members  of  this 
court  will  also  perceive,  that  if  we  entertain 
writs  of  error  of  this  description,  it  will  be  ut- 
terly impossible  for  us  to  dispose  of  the  busi- 
ness which  conies  legitimately  before  us. 

Having  arrived  at  the  conclusion  that  we 
have  no  jurisdiction  *either  to  affirm  [*653 
or  reverse  this  decision  of  the  Supreme  Court 
upon  a  special  motion,  and  that  the  whole  pro- 
ceeding in  this  court  is  erroneous  in  substance 
as  well  as  in  form,  and  for  want  of  the  proper 
and  necessary  parties  to  enable  us  to  reverse 
the  decision  of  the  court  below  upon  the  spe- 
cial motion,  and  award  a  mandamus  against 
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the  justice  of  the  Superior  Court,  I  think  this 
writ  of  error  should  be  dismissed. 
Writ  of  error  dismissed. 
Cited  in— 32  Mich.,  368. 


SMITH  &  HOE  v.  ACKER. 

Chattel  Mortgage  without  Actual  and  Continued 
Change  of  Possession — Fraud — Presumption 
of  Fraudulent  Intent — Burden  of  Proof — 
Question  of  Intent,  to  be  Submitted  to  the  Jury. 

A  mortgage  of  goods  and  chattels,  though  unac- 
companied by  an  immediate  delivery  and  not  fol- 
lowed by  an  actual  and  continued  change  of  posses- 
sion of  the  thins:  mortgaged,  is  not  void  if  it  be  made 
to  appear  on  the  part  of  the  mortgagor  that  the 
same  was  made  in  good  faith  and  without  any  in- 
tent to  defraud  purchasers  or  creditors. 

Continuance  of  possession  in  the  mortgagor  af- 
fords the  highest  presumption  of  fraudulent  intent 
amounting  to  conclusive  proof,  unless  it  be  rebut- 
ted by  such  evidence  as  to  make  the  good  faith  of 
the  transaction  appear  affirmatively.  Guilt  and  not 
innocence  is  presumed,  and  the  burden  of  proof  of 
that  innocence  is  thrown  wholly  upon  the  party 
claiming  under  the  mortgage. 

The  question  of  intent  is  not  to  be  de  termined  by 
the  court,  but  must  be  submitted  to  the  jury.t 

Citations— 5  Johns.,  258  ;  8  Johns.,  96,  452 ;  3  Co.,  80, 
ft  ;  Cowp.,  435;  3  Cow.,  188, 190,  n;  2  Kent,  Com.,529, 
n.  a  ;  2  R.  S.,  70,  sec.  5,  2d  ed.:  71,  sec.  9  ;  72,  sec,  4  : 
134,  sec.  1 :  136,  sec.  5 ;  137,  sec.  1 ;  sec.  20,  366,  529 ; 
11  Wend.,  251 ;  20  Wend.,  507,  547  ;  17  Wend.,  55,  56, 
492 ,  19  Wend.,  444,  445,  513 ;  4  Kent,  Com.,  138  ;  10 
Wend.,  320  ;  8  Taunt.,  676,  838 ;  1  Ryan  &  M.,  312  :  2 
T.  B.,587  ;  3R.  S.,657,  2d  ed.;  16  Wend.,529;  12  Wend., 
297 ;  R.  S.,  pt.  2,  ch.  7,  tit.  1,  sec.  1,  tit.  3,  sec.  1. 

SMITH  &  Hoe  brought  an  action  of  replevin 
in  the  N.  Y.  C.  P.  against  Acker,  the  sher- 
iff of  the  City  and  County  of  N.  Y.  for  taking 
an  Imperial  printing  press,  alleged  to  be  the 
property  of  the  plaintiffs,  from  a  printing  of- 
654*]  flee  *occupied  by  Jared  W.  Bell.  The 
press  was  taken  by  a  deputy  of  the  defendant 
Jan.  20,  1838,  by  virtue  of  an  execution  against 
Bell.  The  press  in  question,  together  with  oth- 
er presses,  printing  materials  and  household 
furniture,  was  mortgaged  by  Bell  to  Smith  and 

t  Senator  Verplanck  holds  that  where  goods 
mortgaged  and  left  in  the  possession  of  the  mort- 
gagor, are  levied  upon  by  an  officer  by  virtue  of  an 
execution  against  the  mortgagor  after  the  mort- 
gage has  become  forfeited,  the  officer  is  not  pro- 
tected by  the  statute  authorizing  the  sale  of  the 
right  and  title  of  the  pledger  of  goods  or  chattels, 
especially  where  the  levy  is  not  declared  to  be  solely 
upon  the  right  and  title  of  the  mortgagor  or  his  in- 
terest in  the  property. 

He  also  holds  that  the  omission  to  file  a  mortgage 
of  goods  or  chattels  does  not  render  the  security 
void  as  to  all  persons:  that  it  is  only  so  as  to  cred- 
itors whose  executions  attach  between  the  execu- 
tion of  the  instrument  and  the  filing  thereof,  and 
as  to  subsequent  purchasers  in  good  faith. 

NOTE.— Mortgages  and  sales— Possession  retained  by 
the  mortgagor  or  vendor— Fraud.  For  a  full  discus- 
sion, see  Sturtevant  v.  Ballard,  9  Johns.,  337,  note ; 
Barrow  v.  Paxton,  5  Johns.,  258,  note;  Ludlow  v. 
Hurd,  19  Johns.,  218,  note;  Look  v.  Comstock,  15 
Wend.,  344,  note ;  Nash  v.  Ely,  19  Wend.,  523,  note. 

Conflict  of  authority  in  New  York  as  to  posses- 
sion as  evidence  of  fraud.  In  connection  with  the 
above  case  of  Smith  v.  Acker  see  BisselJ  v.  Hopkins, 
3  Cow.,  166 ;  Beekman  v.  Bond,  19  Wend.,  444  ;  Ran- 
dell  v.  Cook,  17  Wend.,  56 ;  Butler  v.  Van  Wyck,  1 
Hill,  438,  450;  Hanford  v.  Artcher,  4  Hill,  271; 
Michell  v.  West,  55  N.  Y.,  107;  Sturtevant  v.  Ballard, 
9  Johns.,  a37 ;  Blant  v.  Gabler,  77  N.  Y.,  461 ;  May  v. 
Walter,  56  N.  Y.,  8 ;  Tate  v.  McCormick,  23  Hun,  218; 
Tison  v.  Terwilliger,  56  N.  Y.,  273 ;  Betz  v.  Connor, 
7  Daly,  550. 

WEND.  23. 


Hoe  Mar.  26,  1837,  to  secure  the  payment  of 
$10,000.  The  mortgage  was  filed  in  the  county 
clerk's  office  on  the  second  day  after  its  date. 
The  time  specified  for  the  payment  of  the 
money  was  May  1,  1837;  and  it  was  stipulated 
that  until  default  in  payment  Bell  should  re- 
main in  possession  of  the  property,  and  in  the 
full  and  free  enjoyment  of  it.  At  the  date  of 
the  mortgage,  Bell  was  bona  fide  indebted  to 
the  plaintiffs  in  the  sum  of  $10,000,  for  presses 
and  printing  materials  supplied  by  the  plaint- 
iffs, who  are  manufacturers  of  printing  presses. 
The  property  in  the  printing  office  was  ap- 
praised by  a  third  person,  and  valued  at  the 
sum  mentioned  in  the  mortgage;  and  he  testi- 
fied that  had  it  been  sold  at  public  auction  un- 
der the  mortgage  at  any  time  between  Mar. , 
1837,  and  Jan.,  1838,  it  would  not  have  brought 
over  20  per  cent,  of  its  value.  In  the  summer 
and  autumn  of  1837,  Bell  was  in  ill  health,  and 
a  good  part  of  the  time  confined  to  his  bed, 
during  which  period  the  plaintiffs  assisted  him 
to  carry  on  his  business,  and  did  so  to  sustain 
him,  so  that  he  could  pay  off  his  debts  to  his 
creditors.  A  book  keeper  of  the  plaintiffs  tes- 
tified that  there  was  no  reduction  of  the  debt 
owing  by  Bell  to  the  plaintiffs,  for  the  period 
of  a  year  after  the  date  of  the  mortgage  ;  that 
the  plaintiffs  did  not  sell  out  Bell,  because  they 
knew  that  by  so  doing,  they  would  have  to 
sustain  a  heavy  loss,  and  thought  that  by  sus- 
taining him  until  the  times  were  better,  they 
would  obtain  their  money,  and  his  other  cred- 
itors would  stand  a  chance  to  be  paid.  The 
deputy-sheriff,  at  the  time  of  the  levy,  was 
told  that  Bell  did  not  own  the  property — that 
it  was  mortgaged.  The  property  at  the  time  of 
the  levy  was  in  the  possession  of  Bell.  The 
defendant's  counsel  moved  for  a  nonsuit.  The 
presiding  judge  decided  that  the  mortgage  be, 
ing  unaccompanied  by  an  immediate  delivery, 
and  not  followed  by  an  actual  and  continued 
change  of  possession  *of  the  property  [*65£> 
mortgaged — and  no  reason  sufficient  in  the  law 
being  shown  for  not  delivering  possession,  it 
was  fraudulent,  and  that  the  plaintiffs  were 
not  entitled  to  recover.  The  counsel  for  the 
plaintiffs  insisted  that  the  question  of  fraudu- 
lent intent  should  be  submitted  as  a  question 
of  fact  to  the  jury;  which  the  judge  refused 
to  do,  and  on  the  contrary,  ordered  a  nonsuit, 
and  judgment  was  accordingly  entered,  which 
was  subsequently  affirmed  by  the  Supreme 
Court.  The  plaintiffs  thereupon  sued  out  a 
writ  of  error,  removing  the  record  into  this 
court.  The  case  here  was  submitted  on  written 
argil  men  ts  by, 

Mr.  Willis  Hall,  Atty-Oen.,  for  the  plaint- 
iffs in  error. 

Mr.  R.  Mott,  for  defendant  in  error. 

After  advisement,  opinions  were  delivered: 

By  the  Chancellor.  (The  Chancellor  was 
of  opinion  that,  under  the  circumstances  of 
this  case,  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed.  The  reporter  regrets  that 
he  has  not  been  able  to  obtain  a  copy  of  the 
opinion  for  publication.) 

By  Senator  Edwards.  It  appears  to  me  this 
case  is  a  proper  one  for  this  court  to  give  a 
construction  to  the  Statute  Relative  to  Mort- 
gages of  Personal  Property.  The  5th  section, 
2  R.  S.,  136,  declares,  that  "Every  sale  made 
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by  a  vendor  of  goods  and  chattels  in  bis  pos- 
>n  or  under  his  control,  and  every  assign- 
iiii-nt  of  Licod.s  and  chattels,  by  way  of  mort- 
tr.-i.ne  or  st-curity,  or  upon  any  condition  what- 
ever, unless  the  same  be  accompanied  by  an 
immediate  delivery, and  be  followed  by  an  act- 
ual and  continued  change  of  possession  of  the 
things  sold,  mortgaged  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subse- 
quent purchasers  in  good  faith;  and  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall  be 
made  to  appear,  on  the  part  of  the  persons 
656*]  claiming  under  such  sale  *or  assign- 
ment, that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  cred- 
itors or  purchasers." 

If  this  statute  had  declared  that  without  a 
delivery  and  continued  change  of  possession, 
the  sale  should  be  held  fraudulent  and  void, 
and  there  have  stopped,  I  grant  the  question 
of  fraud  would  have  been  one  purely  of  law 
for  the  court,  and  not  for  the  jury:  for,  under 
a  given  state  of  facts,  the  law  would  pronounce 
the  fraud;  but  the  statute,  after  declaring  it 
conclusive  evidence  of  fraud,  adds,  unless  it 
shall  be  made  to  appear,  on  the  part  of  the 
person  claiming  under  such  sale  or  assignment, 
that  the  same  is  made  in  good  faith,  and  with- 
out any  intent  to  defraud  such  creditors  or 
purchasers.  Is  not,  therefore,  the  inference  ir- 
resistible, that  if  the  person  claiming  under 
such  sale  or  assignment  shows  that  the  some 
is  made  in  good  faith,  and  without  any  intent 
to  defraud  such  creditors  or  purchasers,  that 
the  evidence  of  fraud  is  done  away,  and  that 
under  such  circumstances,  although  there  be 
no  delivery  and  continued  change  of  posses- 
sion, the  court  cannot  pronounce  the  transac 
tion  fraudulent?  Taking  the  whole  section, 
then,  together,  if  I  am  correct  in  the  construc- 
tion I  have  given  it,  we  must  infer  the  law 
from  it  to  be,  that,  although  the  delivery  of 
the  property  is  not  made,  and  although  there 
is  no  continued  change  of  possession, the  trans- 
action is  not  fraudulent,  if  the  person  claiming 
under  the  sale  or  mortgage  shall  make  it  ap 
pear  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  credit- 
ors or  purchasers.  The  law,  therefore,  is  sub- 
stantially the  same  as  it  was  before  the  adop- 
tion of  this  section,  except  the  want  of  deliv- 
ery of  the  property  and  continued  change  of 
possession  is  deemed  evidence  of  fraud,  unless 
the  bona  fides  of  the  transaction  is  shown  by 
the  party  claiming  under  the  sale  or  mortgage; 
before,  it  was  held  as  only  prima  facie  evidence 
of  fraud. 

In  the  case  of  Barrow  v.  Paxton,  5  Johns. , 
258,  it  was  held  that  possession  continuing  in 
the  vendor  was  only  prima  facie  evidence  of 
fraud,  and  might  be  explained.  In  the  case  of 
Beals  v.  Guernsey,  8  Johns.,  452,  the  court  say 
that  the  question  of  fraud  must  depend  upon 
657*]  the  motive  ;  *the  purchase  must  be 
boitafide,  as  well  as  upon  a  good  consideration. 
The  non-delivery  of  goods  at  the  time  of  sale 
is,  of  itself,  a  circumstance  of  fraud,  as  was 
stated  in  Twyne's  case,  8  Co.,  80  b,  but  it  is 
only  prima  facie  evidence  of  fraud,  and  the 
circumstance  may  readily  admit  of  explana- 
tion ;  and  in  the  case  of  Uadogan  v.  Kennelt,  2 
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Cowp.,  485,  it  was  said  the  question  in  every 
case  is,  whether  the  act  done  is  a  bona  fide 
transaction,  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors  ;  and  in  Binsett  v. 
Hopkin«,  3  Cow.,  188,  Ch.  J.  Savage  says: 
"The  possession  by  the  vendor  of  personal 
chattels  after  sale  is  not  conclusive  evidence  of 
fraud."  What  was  before  the  statute,  there- 
fore, held  prima  facie,  is  now  by  the  statute 
declared  to  be  conclusive  evidence  of  fraud. 
But  in  effect,  practically,  it  is  no  more  than 
what  it  was  before  the  statute  prima  facie  ev- 
idence. For  the  statute  allows  it  to  be  repelled 
by  adverse  testimony,  and  to  be  entirely  done 
away,  so  as  to  avoid  its  effect  in  constituting 
fraud  in  law  ;  and  the  principal  alteration  in 
the  law  by  adopting  the  section  in  question  ap- 
pears to  be,  to  cast  the  burden  of  destroying 
the  presumption  of  fraud,  arising  from  the 
want  of  change  in  the  possession  of  the  prop- 
erty, on  the  vendee  or  mortgagee,  and  such  is 
the  construction  given  to  this  section  by  Chan- 
cellor Kent.  He  says  :  "  The  doctrine  now  es- 
tablished by  the  statute  is  evidently  as  high 
toned  as  any  that  the  courts  of  justice  in  this 
country  can,  by  a  permanent  practice,  sustain; 
and  it  contains  this  inherent  and  redeeming 
energy,  that  the  fact  of  withholding  possession 
raises  the  presumption  of  fraud,  and  the  bur- 
den of  destroying  that  presumption  is  thrown 
on  the  vendee  or  mortgagee.  2  Kent.  Com., 
529,  n.  a.  In  order  to  evade  the  inference  of 
fraud,  which  the  statute  throws  upon  the  trans- 
action, where  there  is  no  delivery  of  the  pos- 
session, the  party  claiming  under  the  mortgage 
is  to  show  that  it  was  made  iu  good  faith,  and 
without  any  intent  to  defraud  such  creditors  or 
purchasers  ;  he  is  therefore  to  show  with  what 
intent  it  was  made  ;  and  this  statute  has  ex- 
pressly declared  that  the  question  of  fraudulent 
intent  in  all  cases  arising  under  it  is  a  question 
of  fact,  and  not  of  law.  2  R.  S.,  72,  sec.  4. 
Under  this  section  of  the  *statute,  Ch.  [*6f>8 
J.  Nelson  held,  in  the  case  of  Doane  v.  Eddy, 
that  the  fraudulent  intent  was  a  question  of 
fact,  and  should  have  been  submitted  to  the 
jury  ;  and  in  the  case  of  Cunningham  v.  Free- 
born,  11  Wend.,  251,  he  says  :  "  The  question 
of  fraudulent  intent  is,  undoubtedly,  made  by 
statute  a  question  of  fact ;  and  when  before  a 
tribunal  in  which  questions  of  fact  are  to  be 
tried  by  jury,  must  be  submitted  to  them."  In 
the  case  under  review,  the  plaintiffs  called  wit- 
nesses for  the  purpose  of  showing  that  the 
mortgage  was  made  in  good  faith,  and  without 
any  intent  to  defraud  the  creditors  of  Bell ; 
and  having  produced  testimony  explanatory  of 
the  transaction,  the  question  whether  there  was 
a  fraudulent  intent  or  not  was  a  question  of 
fact  for  the  jury,  and  should  have  been  sub- 
mitted to  them.  If  we  admit  the  judge  to  de- 
cide upon  the  question  of  fraudulent  intent,  we 
concede  to  him  the  right  to  defeat  the  object 
the  Legislature  had  in  view  in  passing  the  law, 
which  was  to  prevent  judges  and  courts  from 
treating  questions  of  fraud  purely  as  questions 
of  law,  and  to  restore  the  law  which  consid- 
ered and  treated  them  as  mixed  questions  of 
law  and  fact.  I  am,  therefore,  of  opinion  that 
the  judge  erred  in  assuming  to  himself  the 
right  of  determining  this  question  and  non- 
suiting the  plaintiff.  But  although  this  is  a 
question  of  fact  to  be  submitted  to  the  jury,  I 
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do  not  consider  their  verdict  is  final  and  con- 
clusive under  all  circumstances  ;  should  it  be 
contrary  to  law  or  evidence,  I  suppose  the 
court  has  the  same  control  over  their  verdict  in 
these  as  in  other  cases.  In  Sloddard  v.  Butler, 
20  Wend.,  507,  I  was  for  affirming  the  judg- 
ment of  the  Supreme  Court  ;  but  it  was  not  on 
the  ground  that  the  immediate  delivery  of  the 
property  did  not  accompany  the  assignment. 
In  that  case,  I  considered  there  was  fraud  in 
fact,  inasmuch  as  the  assignment  was  for  a  far 
greater  amount  than  the  debt,  and  no  pro- 
visions were  made  in  it  to  pay  over  the  sur- 
plus ;  and  such  impressions,  I  believe,  influ- 
enced several  other  members  of  the  court.  The 
question  as  to  the  delivery  of  the  property  was 
not  in  that  case  the  proper  test. 

The  Act  of  1833,  requiring  a  mortgage  of 
goods  and  chattels  to  be  filed,  does  not  repeal 
659*]  the  Statute  Concerning  *Fraudulent 
Sales  and  Conveyances,  nor  was  it  so  intended 
by  the  Legislature.  Its  design  was  to  compel 
the  party  to  file  his  mortgage  ;  and  in  case  of 
neglect,  to  declare  it  void  as  a  penalty.  The 
construction  given  to  this  Act  in  the  case  of 
Wood  v.  Lowry,  17  Wend.,  492,  is  the  correct 
one,  and  carries  out  the  design  the  Legislature 
had  in  view  in  passing  the  Act.  But  I  am  for 
reversing  this  judgment,  on  the  ground  that 
the  judge  assumed  to  decide  upon  the  matters 
of  fact,  which  belonged  to  the  jury,  and  non- 
suited the  plaintiff.  I  am,  therefore,  for  re- 
versing the  judgments  in  the  courts  below. 

By  Senator  Hopkins.  This  case  presents 
the  important  question,  arising  under  the  Re- 
vised Statutes  relative  to  sales  and  mortgages 
of  personal  property,  unaccompanied  by 
change  of  possession,  whether  evidence  of  the 
good  faith  and  intent  of  the  parties  shall  on  the 
trial  be  submitted  to  the  jury.  I  perceive  no 
peculiar  circumstances  or  reasons  that  might 
not  be  urged  in  almost  any  case,  free  from 
fraud,  to  make  this  an  exception  to  a  general 
rule  on  the  subject.  The  case  also  presents  the 
question  whether  the  filing  of  a  chattel  mort- 
gage rebuts  the  presumption  of  fraud  arising 
from  non-delivery  of  the  property.  These  ap- 
pear to  be  the  only  questions  raised  or  decided 
in  the  court  below  or  presented  in  the  points 
and  arguments  submitted  in  this  court.  As  my 
vote  will  directly  conflict  with  the  whole  course 
•of  decisions  of  the  Supreme  Court  upon  the 
principal  question,  I  feel  it  proper  to  assign  my 
reasons  somewhat  at  length. 

The  Revised  Statutes,  Vol.  II.,  p.  70,  sec.  5, 
2d  ed. ,  provide  that  sales,  mortgages  and  as- 
signments of  goods  and  chattels.  "  unless  the 
same  be  accompanied  by  immediate  delivery 
and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mort- 
gaged or  assigned,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  creditors  or 
subsequent  purchasers  in  good  faith  ;  and  shall 
be  conclusive  evidence  of  fraud,  unless  it  shall 
be  made  to  appear  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith  and  without 
any  intent  to  defraud  such  creditors  or  pur- 
chasers." 

66O*]  *In  the  same  chapter,  p.  72,  sec.  4,  it 
is  provided  that  "  The  question  of  fraudulent 
intent,  in  all  cases  arising  under  this  chapter, 
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shall  be  deemed  a  question  of  fact  and  not  of 
law."  Sec.  9,  p.  71,  provides  that  a  mortgage 
of  goods  or  chattels,  not  accompanied  by 
change  of  possession,  shall  be  absolutely  void 
as  against  creditors  and  subsequent  purchasers, 
unless  the  mortgage  or  a  copy  be  filed  as  men- 
tioned in  another  section. 

To  a  mind  not  embarrassed  by  the  decisions, 
conflicting  opinions  and  subtleties,  with  which 
legal  talent  has  already  incumbered  our  re- 
ports, the  question  would  seem  a  very  simple 
one  ;  to  settle  which  we  hardly  need  look  be- 
yond the  very  plain  letter  of  the  statute  upon 
the  subject.  It  seems  unnecessary  to  look  into 
the  previous  state  of  the  law  even  to  ascertain 
the  mischief  for  which  the  statute  is  intended 
to  furnish  a  remedy.  To  my  mind  it  is  evident 
upon  the  face  of  the  statute  itself,  that  the  ob- 
ject was  to  provide  a  remedy  against  actual 
fraud  in  transactions,  which  if  conducted  in 
good  faith  and  without  any  fraudulent  intent, 
are  to  be  upheld  as  legal,  and  to  facilitate  the 
detection  of  fraud  when  it  does  exist  by  throw- 
ing the  onus  probandi  upon  the  persons  claim- 
ing under  such  sale  or  mortgage,  and  requiring 
them  to  prove  not  only  that  the  transaction 
was  in  good  faith,  for  good  and  valuable  con- 
sideration, but  also  such  circumstances  of  pub- 
licity, reasonableness  as  to  amount,  time,  value 
and  quantity  of  property,  difficulty  or  incon- 
venience of  removal,  advantages  of  allowing  it 
to  remain,  or  other  circumstances  agreeable 
with  the  ordinary  course  of  business  and  fair 
dealing,  as  shall  rebut  the  presumption  of 
fraud  and  satisfy  the  jury  that  there  was  not 
any  intent  to  defraud,  hinder  or  delay  creditors. 

The  Supreme  Court,  however,  has  taken  a 
widely  different  view  of  the  question  and 
seems  to  consider  the  purpose  of  the  statute  to 
be,  not  to  provide  a  remedy  against  actual 
fraud  by  throwing  the  burden  of  proof  on  the 
party  charged  with  it,  but  to  do  away  the  pos- 
sibility of  fraud  by  declaring  such  transactions 
absolutely  void  in  all  cases  where  change  of 
possession  is  practicable,  however  free  from 
fraud  the  case  may  be,  or  however  beneficial 
it  may  be  to  the  parties,  *and  even  [*661 
though  it  might  evidently  be  designed  to  pro- 
mote the  interests  of  the  creditors  generally 
by  enabling  the  vendor  or  mortgagor,  by  use 
of  the  property,  to  pay  his  debts, 

In  Beekman  v.  Bond,  19  Wend.,  444,  J. 
Bronson,  says:  "The  5th  section,  title  2d,  de- 
clares, in  substance,  that  as  against  creditors 
and  purchasers,  every  sale  and  conveyance  of 
goods  without  change  of  possession,  shall  be 
presumed  to  be  fraudulent  and  void.  The 
question  of  fact  here  is  about  the  possession. 
The  provision  is  not  that  a  conveyance  made 
with  a  fraudulent  intent  shall  be  void,  but  that 
a  conveyance  of  goods  without  a  change  of 
possession  shall  be  void." 

Is  the  purport  of  the  statute  well  inferred 
here?  Is  it  not  rather  perverted,  or  at  least  the 
material  clause  or  provision  which  would 
make  the  conveyance  only  conditionally  void, 
kept  out  of  view  or  denied?  One  would  sup- 
pose that  not  a  word  is  contained  in  the  statute 
about  fraudulent  intent.  True,  it  is  added: 
"This  is  the  language  of  the  statute,  and  ex- 
cept under  special  circumstances,  a  jury  has 
nothing  to  do  with  the  case."  What,  then,  are 
the  special  circumstances  with  which  a  jury 
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has  something  to  do?  The  statute  says,  "the 
good  faith  and  the  intent  of  the  parties."  The 
opinions  of  the  Supreme  Court  say,  "only  such 
circumstances  as  show  that  change  of  posses- 
sion is  impracticable."  "That  there  must,  in 
all  cases,  where  practicable,  be  a  change  of 
possession."  "The  only  question  of  fact  is 
about  the  possession."  "The  explanation  must 
relate  to  the  possession."  Whereas,  the  only 
provision  in  the  statute  in  relation  to  posses- 
sion is,  that  it  being  unchanged,  fraud  "shall 
be  presumed,"  making  it  a  matter  of  legal  pre- 
sumption, "and  shall  be  conclusive;"  that  is, 
admitting  of  no  explanation,  "unless  it  shall 
be  made  to  appear  that  the  same  was  made  in 
good  faith  and  without  any  intent  to  defraud;" 
which  question  of  fraudulent  intent  is,  by  a 
subsequent  section,  expressly  made  a  question 
of  fact,  and  not  of  law.  The  use  of  the  term 
"conclusive"  would  seem  to  preclude  any  ex- 
planation, unless  connected  with  evidence  of 
good  faith  and  intent.  By  the  statute,  the  pos- 
session being  unchanged,  creates  a  presump- 
662*]  tion  of  fraud,  which  shall  be  Con- 
clusive unless  rebutted  by  evidence  of  good 
faith.  But  the  court  decides  that  it  is  conclu- 
siveunless  shown  to  be  impracticable;  and  that 
evidence  of  the  change  of  possession  being  im- 
practicable is  the  only  evidence  of  good  faith 
required  by  the  statute.  If  so,  then  the  statute 
does  not  embrace  cases  of  actual  fraud;  or  if  it 
does,  the  burden  of  proof  of  fraud  still  rests 
with  the  creditor  who  seeks  to  avoid  the  sale 
or  mortgage;  and  in  all  cases  where  the  pos- 
session cannot  be  changed,  as  soon  as  that  fact 
is  shown,  the  case  is  taken  out  of  the  statute; 
for  instance.in  the  case  of  a  mortgage  of  grow- 
ing crops,  which  is  of  common  occurrence  in 
the  country,  the  only  evidence  necessary  to 
sustain  the  transaction  would  be  to  show  a 
mortgage,  valid  on  its  face,  and  that  the  prop- 
erty could  not  be  moved;  and  without  show- 
ing any  indebtedness  or  consideration,  for 
that  does  not  "relate  to  possession,"  and  with- 
out in  any  other  way  rebutting  the  presump- 
tion of  fraud,  the  party  would  be  entitled  to  a 
verdict,  unless  the  creditor  should  be  so  fortu- 
nate as  to  be  able  to  prove  a  negative,  as  that 
there  was  no  consideration,  or  otherwise  dis- 
close some  fraud  in  a  transaction  to  which  he 
was  a  stranger — difficulties  from  which  the 
Legislature  no  doubt  intended  to  relieve  him 
in  all  cases  when  the  possession  remains  un- 
changed. Under  the  construction  of  the  Su- 
preme Court,  the  provisions  of  the  statute  be- 
come inconsistent;  and  yet  from  this  very  fact 
the  court  would  seem  to  draw  an  inference 
favorable  to  that  construction.  In  the  case  of 
Beekman  v.  Bond,  Mr.  J.  Bronson  remarks: 
"To  my  mind  it  is  quite  clear  that  the  Legis- 
lature did  not  intend,  on  one  page  of  the  stat- 
ute-book, to  declare  as  matter  of  law  that  a  par- 
ticular transaction  should  be  presumed  fraud- 
ulent, and  on  the  next  that  the  fraud  should 
be  a  question  of  fact  and  not  of  law."  The 
error  here,  as  in  the  other  cases,  arises  from 
keeping  out  of  view  that  part  of  the  statute 
which  permits  the  legal  presumption  of  fraud 
to  be  rebutted  by  evidence  of  good  faith,  pre- 
senting a  question  of  intent,  which  the  subse- 
quent provision  declares  shall  be  a  question  of 
fact,  and  which  renders  the  two  provisions  per- 
fectly consistent,  while  under  the  construction 
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of  the  Supreme  Court  they  cannot  in  any  way 
be  reconciled. 

*There  seems  to  be  a  labored  effort  [*66tt 
to  make  the  provisions  of  the  statute  conform 
to  the  construction  which  the  court  chooses  to 
give  it;  and  the  ground  of  all  the  errors  of  the 
decisions  on  this  subject  would  seem  to  be  the 
desire  of  the  court  to  establish  a^code  of  mor- 
als which  shall  put  it  out  of  the'power  of  per- 
sons to  commit  fraud,  rather  than  to  carry  out 
the  intention  of  the  Legislature  to  provide 
means  of  detecting  fraud  when  committed.  In 
Randall  v.  Cook,  17  Wend.,  56,  Mr.  ./.  Bron- 
son says:  "The  transaction  is  fraudulent  in 
law;  the  sentence  is  written  in  the  statute- book, 
and  neither  courts  nor  juries  are  at  liberty  to 
disobey  the  mandate.  Whatever  opinion  may 
be  entertained  by  others,  I  think  this  a  most 
salutary  doctrine.  Had  it  been  declared  50 
years  ago,  that  if  a  man  convey  his  personal 
chattels  and  still  kept  them  himself  under  any 
pretense,  the  transaction  should  be  deemed  ab- 
solutely fraudulent  and  void  as  against  cred- 
itors and  purchasers,  it  would  have  saved  an 
incalculable  amount  of  time  and  money,  and 
would,  moreover,  have  rendered  an  important 
service  to  the  cause  of  good  morals."  He  con- 
tinues: "Although  our  statute  does  not  go 
quite  so  far  as  the  rule  I  have  suggested,  it  is, 
nevertheless,  broad  enough  to  admonish,"  etc. 
This  last  remark  of  the  learned  judge  appears 
to  me  perfectly  correct.  The  statute  most  cer- 
tainly does  not  go  so  far  as  the  rule  suggested; 
but  at  the  same  time  the  decision  of  the  court 
in  this  very  case  does  extend  the  statute  to  pre- 
cisely such  a  meaning  in  all  cases  where  change 
of  possession  is  practicable  —  and  in  cases 
where  it  is  impracticable,  it  of  course  could 
not  be  required. 

Although  I  respect  the  motives  which  dic- 
tated the  decisions  of  the  Supreme  Court  on 
this  question,  I  can  neither  agree  with  the 
judges  in  their  construction  of  the  law.  nor 
wholly  assent  to  the  reasons  of  policy  and 
morality  upon  which  they  ground  that  con- 
struction. The  same  reasoning  would  be  ap- 
plicable to  almost  all  the  business  transactions 
of  life.  If  everything  capable  of  being  per- 
verted, in  the  hands  of  the  dishonest  to  fraud- 
ulent purposes,  is  to  be  done  away,  the  honest 
portions  of  the  community  will  have  little  left 
of  all  that  they  deem  most  valuable. 

*The  reasoning,  as  to  general  policy,  [*664t 
would  be  equally  applicable  to  all  sales  upon 
credit,  as  also  to  bailments  and  trusts.  Had 
all  credits  been  prohibited  50  years  ago,  it  no 
doubt  would,  in  the  language  of  Mr.  J.  Bron- 
son, have  saved  an  incalculable  amount  of  time 
and  money.  The  same  objections  might  be 
urged  against  leases  or  lettings,  and  even  or- 
dinary lendings  from  neighbor  to  neighbor. 
One  should  not  lend  his  horse  to  his  neighbor 
even  to  go  for  a  physician,  because  it  would 
put  it  in  his  power  to  commit  a  fraud.  Nor 
should  the  keeper  of  a  livery  stable  let  a  horse 
for  hire,  upon  the  same  principle.  The  mer- 
chant must  not  sell  goods  to  another  on  credit. 
One  must  not  sell  a  yoke  of  oxen  to  a  farmer 
to  carry  on  his  farm  without  payment,  howev- 
er honest  and  deserving  he  may  be,  lest  some- 
body else,  supposing  the  farmer  to  be  really 
worth  a  pair  of  oxen,  should  also  trust  him  for 
a  cow. 
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The  court  seems  desirous  of  establishing  a 
rule  that  shall  do  away  the  possibility  of  fraud. 
This  is  evidently  going  beyond  the  object  of 
the  statute.  Does  not  the  statute  provide  a 
reasonable  guard  against  frauds  in  these  trans- 
actions, by  requiring  the  party,  upon  a  mere 
presumption  of  fraud  to  prove  himself  inno- 
cent? To  extend  the  rule  beyond  that,  might 
be  oppressive  and  deprive  many  of  a  privilege 
they  may  deem  valuable;  for  if  there  is  no 
fraud  in  the  transaction;  if  in  case  of  a  sale  the 
vendor  really  receives  full  pay  for  his  property; 
if  the  mechanic  mortgage  his  tools  for  neces- 
saries for  his  family,  or  means  to  carry  on  his 
business,  is  he  any  the  less  able  to  pay  his 
debts  or  support  his  family  by  being  left  in 
possession  and  use  of  the  property?  Is  he  not, 
in  fact,  better  able  to  do  both? 

At  all  events,  if  it  is  desirable  to  establish  a 
more  rigid  rule;  if  credits  and  confidence 
among  our  citizens  are  to  be  discouraged  and 
done  away  with,  because  they  sometimes  put 
it  in  the  power  of  the  dishonest  to  commit 
fraud,  it  appears  to  me  to  be  a  matter  for  legis- 
lative rather  than  judicial  correction.  But  is 
it  certain  that  a  less  rigid  rule  than  the  Supreme 
Court  seeks  to  establish,  might  not  rather  tend 
to  prevent  frauds  and  undue  credits?  Would 
not  men  look  more  to  their  securities — at  least 
665*]  would  they  not  be  more  *inquisitive 
as  to  the  character  of  those  with  whom  they 
deal  and  be  less  likely  to  trust  those  who  would 
be  unworthy  of  credit  and.  consequently.with- 
hold  from  the  dishonest  the  very  means  of 
fraud? 

The  construction  which  the  Supreme  Court 
gives  to  the  statute  not  unfrequently  works 
injustice.  They  admit  that  it  sometimes  oper 
ates  not  only  with  inconvenience,  but  severity 
and  hardship.  The  honest  and  confiding  citi- 
zen may  pay  out  his  last  dollar  in  the  purchase 
of  a  barrel  of  flour  or  any  other  article  of  ne- 
cessity, and  if  he  fails  for  a  single  day,  under 
any  circumstances  to  remove  it,  and  an  execu- 
tion is  levied  on  it,  he  must  be  the  loser,  how- 
ever consistent  with  ordinary  fair  dealing  his 
conduct  may  have  been,  or  however  little  able 
he  may  be  to  sustain  the  loss. 

Nor  do  I  perceive  the  danger  or  objections 
suggested  as  to  leaving  the  trial  of  these  ques- 
tions of  fraudulent  intent  to  juries.  Can  they  not 
be  intrusted  with  that  power  in  these  cases  as 
well  as  in  all  other  cases  of  fraud  and  even  in 
criminal  cases?  Indeed,  are  not  juries  the 
proper  tribunals  to  settle  the  balance  of  con- 
flicting evidence?  The  statute  does  not  take 
from  the  court  the  right  to  decide  upon  the 
competency,  admissibility  and  relevancy  of 
the  testimony  that  may  be  offered.  Proper 
and  pertinent  evidence  only  would  be  per- 
mitted to  go  to  the  jury.  When  the  party  re- 
quired to  show  good  faith  offers  evidence  of 
his  debt  or  the  consideration  of  sale,  the  court 
decide  upon  the  relevancy  of  the  testimony 
for  that  purpose.  If  the  creditor  offers  to 
prove  that  the  party  claiming  under  the  sale 
or  mortgage  knew  that  the  vendor  or  mortga- 
gor was  deeply  in  debt  and  that  executions 
were  about  to  be  issued  agninst  his  property; 
or  that  the  consideration  was  not  a  full  one; 
or  that  the  mortgage  covered  an  unreasonable 
amount  of  property  and  was  calculated  to  hin- 
der, delay  or  prevent  creditors  from  redeem- 
WEND.  23. 


ing  or  seeking  a  remedy  against  it,  the  court 
would  decide  upon  the  relevancy  of  the  evi- 
dence; but  when  proper  and  pertinent  evidence 
to  show  the  intent  of  the  parties  has  been  sub- 
mitted to  the  jury,  they  decide  according  to 
its  convictions  upon  their  minds.  I  see  no 
*danger  or  difficulty,  therefore,  in  sub-[*666 
mitting  the  question  of  intent  in  these  cases  to 
a  jury. 

As  to  the  question  arising  under  the  9th  sec- 
tion of  the  statute  requiring  chattel  mortgages, 
when  the  possession  is  unchanged,  to  be  filed, 
I  think  that  such  filing  does  not  of  itself  rebut 
the  presumption  of  fraud  arising  from  non-de- 
livery of  the  property,  but  still  leaves  the  bur- 
den of  proof  of  the  bona  fides  of  the  transaction' 
with  the  party  claiming  under  the  mortgage; 
and  in  addition  to  such  proof  he  is  required  to 
show  that  the  mortgage  or  a  copy  has  been 
filed.  This  provision  relative  to  filing,  passed 
subsequently,  does  not  repeal  the  former  pro- 
vision changing  the  onus  probandi,  but  creates 
an  additional  safeguard;  and  I  think  affords 
further  evidence  that  the  Legislature  did  not 
intend  wholly  to  do  away  with  such  mortgages, 
when  made  in  good  faith,  but  to  provide  all 
reasonable  protection  against  frauds  under- 
taken to  be  covered  by  them.  In  this  view  the 
two  provisions  are  perfectly  consistent  with 
each  other. 

In  this  case  the  plaintiffs  in  an  action  of  re- 
plevin to  recover  a  printing  press  and  other 
property  levied  on  under  an  execution  by  the 
sheriff  of  N.  Y.,  proved  their  mortgage,  ad- 
mitted to  be  regularly  filed,  also  their  debt 
contracted  for  part  of  the  property  mortgaged 
— the  value  of  the  property;  that  it  could  not 
at  the  time  be  sold  but  at  a  sacrifice:  that  the 
mortgagor  was  a  printer  and  required  the  use 
of  the  press  in  his  business;  and  that  its  re- 
moval would  lessen  his  ability  to  pay  his  debts. 

I  think  the  judge  erred  in  refusing  to  submit 
the  testimony  to  the  jury — and  that  the  judg- 
ment of  the  Supreme  Court,  affirming  the  de- 
cision of  the  court  below,  should  be  reversed 
and  a  venire  de  novo  ordered. 

By  Senator  Verplanck.  There  was  but  a 
single  question  presented  to  us  in  the  argument 
of  this  case,  or  raised  at  the  trial,  or  consid- 
ered in  either  of  the  courts  below  through 
which  the  cause  has  passed.  This  is  the  very 
important  and  interesting  question  as  to  the  le- 
gal presumption  of  fraud  in  sales,  assignments 
and  mortgages  unaccompanied  by  change  of 
possession,  and  the  evidence  on  which  that  pre- 
sumption *may  be  rebutted,  and  the  [*667 
validity  and  good  faith  of  the  transaction  es- 
tablished. But  the  Chancellor  has  unexpectedly 
placed  the  decision  of  the  case  upon  different 
grounds,  neither  of  which  were  ever  consid- 
ered or  decided  in  the  courts  below.  As.  how- 
ever, these  reasons  are  maintained  to  arise 
upon  matters  "found  in  the  record,"  accord- 
ing to  the  words  of  the  statute  regulating  our 
appellate  power,  I  will  not  deny  that  this  court 
may  be  authorized  to  consider  them.  Let  us, 
then,  briefly  examine  these  points. 

I.  A  printing-press  and  printing  materials, 
with  other  movables,  having  been  mortgaged 
by  the  owner,  Bell,  to  the  plaintiffs,  is  levied 
upon  by  the  sheriff  of  N.  Y.,  Acker,  on  an 
execution  against  Bell.  The  Chancellor  holds 
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that  in  an  action  of  replevin  for  the  goods, 
brought  by  the  mortgagees  against  the  sheriff, 
the  nonsuit  directed  by  the  judge,  because 
that,  "by  the  law  of  the  land,  the  mortgage 
being  unaccompanied  by  possession,  or  a  rea- 
son sufficient  in  the  law  for  not  taking  posses- 
sion." should  be  sustained  (even  if  the  causes 
so  assigned  were  erroneous),  because  that  on 
the  plaintiffs'  own  showing,  allowing  the  mort- 
gage to  be  valid,  the  sheriff  had  still  a  right  to 
levy  and  sell  under  the  following  provision  of 
the  statute:  "When  goods  or  chattels  shall  be 
pledged  for  the  payment  of  money,  or  the  per- 
formance of  any  agreement,  the  right  and  in 
terest  of  the  person  pledging  may  be  sold  on 
execution  against  him;  and  the  purchaser  shall 
acquire  all  the  right  and  interest  of  the  de- 
fendant, and  shall  be  entitled  to  the  possession 
of  such  goods  and  chattels  on  complying  with 
the  terms  and  conditions  of  the  pledge."  2 
R  S.,  366,  sec.  20.  It  is,  therefore,  inferred 
that  the  sheriff  had  the  right  to  levy  on  the 
mortgaged  goods,  and  if  he  could  not  sell  the 
unincumbered  title,  yet  he  might  sell  Bell's  in- 
terest in  them,  which  was  an  equity  of  re- 
demption; and  that  this  right  would  authorize 
a  nonsuit,  whether  the  reasons  assigned  by  the 
judge  did  so  or  not. 

Now,  in  the  first  place,  it  must  be  observed 
that  this  is  not  the  case  of  goods  pledged,  in 
which  a  legal  interest  of  the  pledger  still  ex- 
ists; but  it  is  one  of  a  chattel  mortgage  for- 
feited some  time  before  by  non-payment  of  the 
668*]  debt.  A  *mortgage  of  personal  proper- 
ty is  a  conveyance  of  the  owner's  title  upon 
condition,  and  the  conveyance  becomes  an  ab- 
solute interest  at  law  if  not  redeemed  by  a 
given  time.  Such  is  the  definition  of  Chancellor 
Kent,  4  Kent,  Com.,  138,  and  so  it  has  been 
repeatedly  decided  in  our  Supreme  Court. 
Thus,  per  euriam:  "A  mortgage  of  goods  is  a 
pledge,  and  more:  it  is  an  absolute  pledge, 
to  become  an  absolute  interest  if  not  redeemed 
«t  the  specified  time.  After  the  condition  for- 
feited, the  mortgagee  has  an  absolute  interest 
in  the  thing  mortgaged;  whereas,  a  pawnee  has 
but  a  special  property  in  the  goods,  to  detain 
them  for  his  security."  Brown  v.  Bement,  8 
Johns.,  96.  It  would,  therefore,  seem  that 
there  was  no  legal  "right  or  interest"  of  Bell 
in  the  goods  that  could  be  subject  to  execution. 
But  this  is  a  point  not  necessary  for  the  decis- 
ion of  this  cause,  since  the  consideration  of 
the  legal  right  to  sell  such  equitable  or  residu- 
ary interest  (if  there  was  one)  is  positively  ex- 
cluded by  the  facts  shown  on  the  record.  The 
sheriff  did  not  claim  to  sell  the  remaining  right 
and  interest  of  Bell.  He  levied  upon  and  as- 
serted the  authority  to  sell  the  goods  them 
selves  as  Bell's  property.  The  notice  accom- 
panying the  plea  must  set  forth,  according  to 
the  statute  regulating  proceedings  in  replevin, 
"the  matters  which,  if  properly  pleaded,  would 
be  a  bar  to  the  action,  and  which,  if  the  goods 
have  been  replevied,  would  entitle  him  (the 
defendant)  to  a  return  thereof,  and  which  he 
might  give  in  evidence  at  the  trial  in  the  same 
manner  and  with  the  like  effect  as  if  the  same 
had  been  so  pleaded."  2  R.  S.,  529.  Here  the 
notice  was  thai,  the  defendant  would  on  the 
trial  give  in  evidence  "that  by  virtue  of  a  cer- 
tain execution,  he  had  levied  upon  the  printing 
press  and  property  replevied  by  the  plaintiffs; 


and  would  "show  that  the  said  printing-press 
and  property  were  the  property  of  the  said 
Bell."  This  Is  an  unqualified  claim  of  absolute 
property,  not  of  a  residuary  right  or  equitable 
interest,  which  it  was  purposed  to  sell  under 
execution.  Under  this  notice,  it  would  have 
been  an  unjustifiable  surprise  upon  the  plaint- 
iffs, had  the  sheriff  been  permitted  to  prove  a 
right  or  interest  in  the  goods  different  from 
that  of  *which  he  gave  notice.  Thus,  [*669 
the  very  purpose  and  object  of  a  notice  would 
be  defeated.  Had  the  notice  stated  that  the 
defendant  would  show  that  either  Bell  owned 
the  goods,  or  had  some  right  or  interest  in 
them  subject  to  execution,  then  the  question 
raised  by  the  C/iancellor  would  have  been  pre- 
sented on  the  record.  As  it  stands,  it  shows 
only  a  claim  of  right  to  sell  the  goods  them- 
selves. If  the  sheriff  had  any  right  at  all  to 
levy  upon  and  sell  the  right  and  interest  of  the 
mortgagor  in  goods,  of  which  the  absolute 
legal  title  had  passed  to  the  mortgagee  who 
had  the  right  to  reduce  them  to  immediate 
possession,  still  here  that  right  was  waived  by 
not  so  giving  notice,  and  by  setting  up  instead 
the  claim  to  sell  the  goods  themselves. 

Nor  is  this  a  mere  technical  inference  or  dis- 
tinction; on  the  contrary,  the  evidence  at  the 
trial,  the  ruling  of  the  judge  there,  the  fact 
that  the  defendant  elected  to  take  judgment 
for  the  "value  of  the  goods  replevied,  and 
that  their  full  value  was  so  assessed;  the  de- 
cision of  the  Supreme  Court  as  well  as  the 
whole  argument  of  counsel  on  both  sides,  all 
concur  to  show  that  the  unqualified  right  to 
sell  the  goods  without  respect  to  the  mortgage, 
was  asserted  by  the  sheriff  (or  those  who  in- 
demnified him),  whilst  the  sole  object  of  the 
replevin  was  to  preserve  the  mortgage  interest 
itself,  not  to  protect  Bell's  possession.  This 
reason,  therefore,  for  sustaining  the  nonsuit, 
does  not  and  cannot  arise  upon  any  thing  in  the 
record  before  us. 

I  had  come  to  this  conclusion  upon  the  evi- 
dent reason  of  the  matter,  without  being  at  all 
aware  that  there  was  any  authority  bearing 
directly  upon  the  point.  But  a  learned  friend 
has  since  pointed  out  to  me  a  case  in  our  own 
reports,  involving  and  substantially  deciding 
this  very  question.  In  Wheeler  v.  McFarland, 
10  Wend.,  320,  it  was  held,  that  when  a  sheriff 
levied  upon  a  quantity  of  boards,  after  notice 
of  a  prior  lien,  and  advertised  the  whole  prop- 
erty for  sale,  and  not  merely  the  defendant's 
right  or  interest:  or  (as  Ch.  J.  Savage  said), 
"not  to  be  sold  subject  to  the  plaintiff's  claim, 
but  in  defiance  of  it;"  there  the  plaintiff,  who 
was  entitled  to  the  lien,  might  replevy,  and 
*the  sheriff's  authority  to  sell  the  re-  [*67O 
siduary  interest  was  no  justification. 

II.  A  previous  difficulty  in  the  plaintiff's 
mortgage,  independent  of  its  alleged  invalidity 
by  reason  of  constructive  fraud,  has  been  sug- 
gested as  being  also  sufficient  cause  of  nonsuit. 
This,  though  again,  a  point  neither  taken  at  the 
trial  nor  before  any  of  the  courts  which  have 
had  cognizance  of  this  cause,  undeniably  ap- 
pears on  the  record.  The  mortgage  was  not 
filed  in  the  register's  office,  as  required  by  law, 
until  two  days  after  the  date  of  its  execution; 
and  it  is  argued  that  the  mortgage  is,  conse- 
quently, void. 

I  do  not  so  understand  the  Statute  of  1833, 
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requiring  the  filing  of  personal  mortgages. 
That  law  provides  thus:  "Every  mortgage  of 
^oods  or  chattels  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual 
and  continual  change  of  possession,  shall  be 
absolutely  void  as  against  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  in  good 
faith  unless  the  mortgage  or  a  copy  thereof 
shall  be  filed,  etc."  2  R.  S.,  136,  2d  ed.  This 
statute  does  not  declare  that  the  mortgage  is 
void  if  not  immediately  filed;  it  merely  makes 
it  void  against  creditors  and  subsequent  pur 
chasers,  unless  it  is  filed.  Otherwise,  the  mort 
gage  is  valid,  and  so  it  has  been  expressly  held. 
"The  omission  to  file,  makes  a  security  void; 
"but  it  is  only  so  against  judgment  creditors 
and  subsequent  purchasers  in  good  faith."  Sey- 
mour v.  Lewis,  19  Wend.,  513. 

Until  it  is  filed,  it  is  valid  only  between  the 
parties  and  against  those  who  have  actual  no- 
tice; and  if  the  execution  of  a  judgment  cred- 
itor had  attached  in  the  interim,  however  short, 
between  the  execution  and  the  filing,  that  sub- 
sequent filing  would  unquestionably  be  so  far 
inoperative.  But  as  to  all  others,  it  must  be 
valid,  just  as  actual  notice  makes  the  mortgage 
valid  as  to  subsequent  purchasers.  If  such  an 
interval  of  two  days  can  vitiate  a  mortgage, 
then  a  single  one  must  also  do  so.  When  we 
consider  the  great  hardship  of  such  a  rule,  and 
the  frequency  of  accidents  by  which  such  a 
brief  delay  might  occur,  especially  in  many 
large  country  towns  where  the  clerk's  office 
may  be  several  miles  of  bad  road  distant  from 
i>7  1*]  *the  parties,  we  cannot  reasonably  give 
this  harsh  and  inconvenient  construction  to  the 
Act, unless  such  anintention  had  been  declared 
in  express  words.  Such  express  words  I  can- 
not perceive  in  the  statute.  There  may  cer- 
tainly be  cases  where  the  rights  of  others  be 
come  perfect  and  bind  the  goods  after  the 
execution  of  the  mortgage  and  before  the  filing. 
Such  is  not  the  case  here.  There  may  also  be 
cases  where  the  length  of  the  interval  may, 
like  other  circumstances,  indicate  a  collusive 
plan  of  keeping  back  a  secret  mortgage  till  its 
filing  became  necessary  to  defeat  the  creditors. 
Such  facts  might  be  good  evidence  of  actual 
fraudulent  intent.  Otherwise,  I  think  it  is 
clear  that  the  filing  of  a  chattel  mortgage  has 
much  the  same  legal  effect  as  the  recording  of 
conveyances  of  real  estate.  The  duly  executed 
personal  mortgage,  and  the  executed  deed,  are 
both  good  as  between  the  parties,  even  before 
the  filing  of  the  one  and  the  recording  of  the 
other.  They  are  both  void  as  against  others, 
whose  rights  then  attach.  But  when  filed  and 
recorded,  both  instruments  become  valid  and 
effective  against  all  men,  except  those  whose 
rights  have  thus  previously  attached.  The 
language  of  the  two  Acts,  as  to  conveyances  of 
real  and  personal  property,  are  very  similar, 
and  the  principles  the  same.  To  pronounce  a 
chattel  mortgage  void  because  not  immediately 
filed,  would,  it  seems  to  me,  lead  to  the  same 
unprecedented  and  dangerous  conclusion  as  to 
deeds  and  mortgages  of  real  estate  not  record- 
ed on  the  very  day  of  their  execution. 

Regarding,  therefore,  these  two  objections 
to  the  plaintiffs'  right  of  action  as  wholly  un- 
tenable, I  proceed  to  consider  the  main  and 
more  important  point  in  the  case,  upon  which 
alone  the  Supreme  Court  has  given  a  decision. 
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III.  This  is  the  long,  vexed  question  so  fre- 
quently agitated  in  all  our  courts,  and  so  con- 
stantly arising  in  the  business  of  life  :  "  When 
and  upon  what  grounds  may  sales.assignments 
and  mortgages  of  goods  and  chattels, unaccom- 
panied by  possession,  be  maintained  as  valid 
against  the  legal  presumption  of  fraud  ?" 

Mortgages  of  personal  property  rest  on  the 
same  ground  in  this  respect  as  sales  and  other 
assignments  or  conveyances  *of  such  [*672 
property,  except  that  the  Act  of  1833  has  pro- 
vided as  to  mortgages  an  express  official  guard 
against  fraud  or  collusion  by  requiring  the  in- 
strument, or  a  copy  thereof,  to  be  filed.  In  the 
language  of  the  Chief  Justice:  "The  Act  re- 
quiring such  mortgages  to  be  filed  in  a  public 
office,  does  not  repeal  the  Statute  Concerning 
Fraudulent  Conveyances  ;  its  only  effect  is  to 
add  another  to  the  grounds  which  previous  to 
that  Act  might  avoid  that  instrument."  Wood 
v.  Lowry,  17  Wend.,  492. 

I  have,  on  a  former  occasion,  in  this  court, 
Stoddard  v.  Butler,  20  Wend.,  547,  given  my 
general  views  of  the  history,  policy  and  right 
interpretation  of  the  law  on  the  subject  of 
fraudulent  or  constructively  fraudulent  con- 
veyances of  movables.  In  that  case  this  court 
was  equally  divided  and,  consequently,  the  de- 
cree of  the  court  below  was  affirmed  so  far  as 
affected  the  rights  of  the  parties  in  that  partic- 
ular suit,  leaving  the  law  of  the  case  stilkun- 
determined.  So  far  as  that  case  may  be  con- 
sidered as  any  authority  at  all,  it  is  in  support 
of  the  doctrine  then  maintained  by  Senator 
Dickinson  and  myself,  in  opposition  to  that  of 
the  judges  ;  for  one  of  the  members  of  this 
court  (Senator  Tallmadge),  who  had  voted 
against  us,  took  occasion  on  a  subsequent  mo- 
tion for  rehearing  (which  was  denied)  to  express 
his  concurrence  with  our  general  construction 
of  the  law,  and  placed  his  vote  for  affirmance 
upon  the  peculiar  circumstances  of  the  case. 

In  the  opinion  then  delivered  by  me,  I  re- 
ferred to  the  history  of  the  law  of  constructive 
or  presumptive  fraud  in  sales  and  mortgages. 
That  history  from  the  time  of  the  Statute  of 
Elizabeth,  and  the  decision  in  Twyne's  case,  3 
Co.,  80,  down  to  the  period  of  the  revision  of 
our  statutes,  is  the  record  of  a  perpetual  strug- 
gle between  a  general  rule  of  public  policy  in- 
tended to  cut  off  the  possibility  of  collusive 
sales  and  mortgages,  by  prescribing  either  leg- 
islatively or  judicially,  that  every  transfer  of 
personal  property,  not  accompanied  by  change 
of  possession,  should  be  held  fraudulent  in  the 
eye  of  the  law,  and  void  against  other  parties; 
and  on  the  other  hand,  the  constantly  occur- 
ring hardships  and  manifest  *iujustice  [*673 
of  numerous  particular  cases,  where  the  inno- 
cent and  even  praiseworthy  intention  of  the 
party  was  obvious,  so  that  the  legal  inference 
of  fraud  appeared  inequitable,  oppressive.con- 
trary  to  the  truth  of  the  case,  and  repugnant 
to  the  moral  feelings  of  courts  and  juries.  The 
result,  both  here  and  in  England,  was,  that 
whilst  the  courts  and  the  books  laid  down  the 
rule  broadly,  and  often  applied  it  strictly,  yet 
case  after  case  and  then  class  after  class  of  excep- 
tions was  exempted,  whilst  the  presumption 
was  allowed  to  be  explained  or  refuted  by  the 
nature  of  the  sale,  by  purchase  under  execu- 
tion or  distress  for  rent,  by  necessity,  conven- 
ience, custom  of  trade,  situation  of  place,  mo- 
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lives  of  humanity  or  friendship,  the  relation 
of  the  parties,  and  numerous  other  special  cir- 
cumstances more  or  less  accurately  defined. 
See  cases  collected  in  8  Cow.,  190,  n. 

Finally  the  courts  seemed  to  settle  down  upon 
the  rule  that  though  continuance  of  possession 
in  the  vendor  or  mortgagor  be  always  a  prima 
fade  badge  of  fraud  or  collusion,  yet  such  pre- 
sumption is  open  to  be  explained  by  evidence 
showing  the  transaction  to  have  been  honest 
and  giving  some  probable  defense  or  excuse 
for  retaining  possession.  Wooderman  v.  Bal 
dock,  8  Taunt.,  676  ;  Jezeph  v.  Ingram, Id., 838; 
Eastwood  v.  Brown,  1  Ryan  &  M.,  312. 

Our  revisers  in  1829  preferred  the  older  and 
stricter  rule  of  policy,  holding  that  creditors 
were  to  be  protected,  and  collusive  sales  and 
mortgages  pi  evented  at  any  hazard,  even  at  the 
expense  of  some  hardship,  occasional  injustice 
and  frequent  commercial  inconvenience.  They 
accordingly  prepared  and  recommended  a  re 
enactment  of  the  old  Statute  of  Frauds  so  va- 
ried as  to  embody  the  spirit  and  even  the  lan- 
guage of  the  stricter  English  decisions,  and  es 
pecially  that  of  the  opinion  pronounced  by  Judge 
Duller  in  Edwards  v.  Harben,  2  T.  R.,  587,  in 
which  he  said  that  "  The  court  had  consulted 
all  the  judges,  who  were  unanimously  of  opin- 
ion that  unless  possession  accompanies  and  fol- 
lows the  deed  it  is  fraudulent  and  void."  The 
revisers'  proposed  law  declared  every  sale  and 
assignment  by  way  of  mortgage  void  as  against 
creditors  and  subsequent  purchasers  unless  ac- 
companied by  immediate  delivery  and  followed 
674*]  by  an  actual  *and  continued  change 
of  possession.  Revisers'  Report,  3  R.  S.,  657, 
2d  ed.  The  Legislature  adopted  the  reported 
section  with  slight  verbal  alterations,  and  then 
added  to  it  the  remarkable  exception,  that  such 
absence  of  change  of  possession  should  be  con- 
clusive evidence  of  fraud  "unless  it  shall  be 
made  to  appear  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith  and  without 
any  intent  to  defraud  such  creditors  or  pur- 
chasers." In  a  subsequent  part  of  the  same 
chapter  it  was  enacted  that  '•  The  question  of 
fraudulent  intent,  in  all  cases  arising  under  this 
chapter,  shall  be  deemed  a  question  of  fact  and 
not  of  law."  To  these  provisions  the  Act  of 
1833  added  the  requirement  of  filing  personal 
mortgages  in  certain  public  offices.  Taking 
the  words  as  they  stand  in  their  usual  and  or- 
dinary, as  well  as  their  legal  sense,  independ- 
ently of  authority  and  external  evidence  of  the 
legislative  intent,  what  is  the  obvious  meaning 
of  these  provisions  ?  They  certainly  mean  in 
the  first  place,  "that  mere  absence  of  any  direct 
evidence  of  intent  to  defraud,"  even  in  connec- 
tion with  a  valuable  consideration  appearing 
on  the  face  of  the  mortgage  or  bill  of  sale, 
"  will  not  be  sufficient  to  taKe  the  case  out  of 
the  statute." 

But  agreeing  thus  far  with  the  Supreme 
Court  in  their  construction  of  the  statutes,  I 
cannot  allow  that  "the  only  reason  for  want  of 
removal  which  the  law  will  approve"  arises 
from  the  physical  impossibility  or  extreme  dif- 
ficulty of  removal,  as  "when  time  may  be  nec- 
essary for  removing  ponderous  articles,  grow- 
ing crops,  or  the  like  ;  but  that  when  the 
property  is  of  such  a  nature  that  there  may  be 
an  immediate  change  of  possession, that  change 
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must  be  made  or  the  law  will  pronounce  that 
possession  fraudulent."  When  this  possession 
is  not  changed,  the  Supreme  Court  holds  that 
"  courts  and  juries  are  not  to  speculate  upon 
the  probabilities  of  good  faith  in  a  given  case; 
the  transaction  is  fraudulent  in  law.  The  sen- 
tence, say  they,  is  written  in  the  statute  book, 
and  neither  courts  nor  juries  are  at  liberty  to 
disobey  the  mandate."  Randatt  v.  Cook,  17 
Wend.,  *55  ;  Duane  v.  Eddy,  16  Id.,  [*O75 
529;  Gardner,  v.  Adam,  12  Id.,  297. 

In  my  judgment,  such  is  not  the  sentence  of 
the  law  nor  the  mandate  of  the  statute, unless, 
indeed,  this  important  section  can  be  read  as 
originally  introduced,  omitting  the  words  "un- 
less it  shall  be  made  to  appear  that  the  same 
was  made  in  good  faith,"  etc.  If  these  words 
have  any  meaning,  use  or  efficacy,  and  if  the 
subsequent  provision  that  "  the  question  of 
fraudulent  intent  shall  be  deemed  one  of  fact 
and  not  of  law,"  means,  as  its  words  naturally 
import,  that,  the  question  whether  or  no  it  can 
be  made  to  appear  "that  the  transaction  was  in 
good  faith,"  is  one  of  fact  for  the  decision  of 
the  jury,  and  is  not  left  as  an  absolute  infer- 
ence of  law,  then  it  seems  to  me  clear,  that 
juries  are  authorized  and  even  bound  "to 
speculate  upon  the  probabilities  of  good  faith," 
whenever  evidence  is  presented,  calculated  to 
show  affirmatively  the  good  faith  of  any  trans- 
action, otherwise  subject  to  the  legal  presump- 
tion of  constructive  or  actual  fraud.  The  en- 
actment of  the  Revised  Statutes,  according  to 
my  understanding  of  the  words  in  their  plain 
and  obvious  sense,  is  this:  continuance  of  pos- 
session in  the  vendor  or  mortgagor, is  not  mere- 
ly one  of  the  marks  of  fraud  to  go  to  a  jury  to 
decide  upon,  under  all  the  circumstances  of  the 
case,  but  it  affords  the  highest  presumption  of 
such  fraudulent  intent,  amounting  to  conclu- 
sive prpof.unless  it  be  rebutted  by  such  posi- 
tive evidence  as  to  make  the  good  faith  of  the 
transaction  appear  affirmatively.  Guilt  and  not 
innocence  is  presumed;  and  the  burden  of  proof 
is  thrown  wholly  upon  the  party  claiming  un- 
der the  sale  or  mortgage. 

This  interpretation  of  the  statute  agrees  with 
the  literal  meaning  of  its  language,and  is  con- 
firmed by  comparing  it  with  the  history  of  the 
law,  as  well  judicial  as  legislative.  This  shows 
that  the  framers  of  the  statute  had  in  view  the 
tenor  and  the  very  words  of  former  decisions; 
for  after  adopting  the  principle  of  making  a 
continuance  of  possession  the  highest  presump- 
tive proof  of  fraud,  and  providing,  almost  ia 
the  language  of  Jiidge  Bullerandhis  brethren, 
in  Edwards  v.  Harben,ih&i  conveyances  of  chat- 
tels *should  be  held  fraudulent  and  [*<>7<J 
void,  unless  possession  accompanies  and  fol- 
lows the  deed,  the  Legislature  added  an  except- 
ing clause,  in  the  spirit  and  language  of  other 
milder  decisions, such  as  that  of  Ld.  Mansfield, 
in  Cadogan  v.  Kennett,  2  Cowp., 435, where  he 
said:  "The  question  in  every  case  is,  whether 
the  act  done  is&bonafide  transaction, or  wheth- 
er it  is  a  trick  and  contrivance  to  defeat  credit- 
ors." 

The  revising  Legislature  has,  therefore,  de- 
liberately adopted  and  enacted  both  the  con- 
flicting rules  of  adjudication.  They  have  taken 
the  stricter  rule  of  suspicion  and  policy  as  the 
general  one,  and  as  affording  the  presumption 
of  constructive  guilt,  without  any  proof  ;  but 
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at  the  same  time  they  have  allowed  the  other 
rule  as  the  exception,  whenever  the  evidence 
of  honest  and  fair  intention  can  be  affirmative- 
ly made  out. 

Nor  is  there  anything  in  the  consideration  of 
the  policy  of  the  statute  to  contradict  the  nat- 
ural interpretation  of  its  language  thus  sup 
ported  by  the  external  evidence  of  its  history. 
I  have  more  than  once  maintained  in  this  court, 
the  dangerous  tendency  of  assuming  to  inter- 

Eret  statutes,  from  the  supposed  policy  of  the 
egislature,  so  as  to  give  them  a  forced  con- 
struction in  conformity  with  such  presumed 
legislative  intent,  and  in  contradiction  to  lan- 
guage, in  itself  clear,  unambiguous  and  ex- 
plicit. Yet  if  we  were  at  liberty  to  consider  the 
subject,  not  as  a  question  of  legal  interpreta- 
tion,but  simply  as  one  of  important  public  pol- 
icy, I  could  not  conceive  any  rule  that  could 
be  established  to  govern  the  concerns  of  a  busy 
and  commercial  people  in  this  respect,  more 
wise  or  more  equitable  than  that  which  I  regard 
as  already  laid  down  by  the  statute. 

The  distinction  between  a  mere  pledge,  which 
passes  into  the  immediate  possession  of  the 
lender  as  a  security  for  his  loan,  whilst  the  prop- 
erty is  still  in  the  original  owner,  and  a  mort- 
gage, which  does  not  of  necessity  change  the 
possession  of  the  goods  mortgaged,  and  where 
the  property  becomes  absolute  upon  breach  of 
condition,  has  long  been  familiar  to  our  law, 
because  it  is  founded  in  the  very  nature  of  con- 
tracts, and  demanded  by  the  convenience  of 
trade. 

<577*]  *Again;  experience  shows  that  in  as- 
signments of  goods  by  an  insolvent  trader,  the 
insolvent  himself  is  often  the  fittest  man  to 
wind  up  the  business  and  dispose  of  the  prop- 
erty for  the  benefit  of  his  creditors,  whilst  with 
the  usual  publicity  of  advertisements.etc. , there 
is  no  risk  of  false  credit  or  any  other  public  in- 
jury. 

Yet  again;  there  are  occasions  in  the  muta- 
tions of  human  life,  where  family  kindness  or 
parental  affection  may  be  the  sole  and  the  laud- 
able inducement  for  the  leaving  the  seller  or 
mortgagor  in  possession.  All  these  transactions 
are  subject  to  occasional  abuse,  and  may  be 
turned  to  purposes  of  fraud.  The  wise  legis- 
lator would  not,  therefore,  abolish  mortgages 
of  personal  property,  and  insist  on  their  being 
converted  into  pledges;  nor  would  he  prohibit 
the  employment  of  the  trustworthy  and  honor- 
able insolvent  as  the  agent  of  his  creditors  to 
settle  the  estate  he  assigns  to  them;  nor  would 
he  prevent  the  relief  and  protection  which  the 
father  or  brother  may  thus  afford  to  the  less 
fortunate  members  of  his  family,  unless  such 
sweeping  prohibitions  were  the  only  possible 
mode  of  protecting  the  community  from  de- 
ception and  fraud.  On  the  contrary.he  would 
endeavor  to  shut  out  the  abuses  without  break- 
ing up  the  convenient  usages  of  business  and 
trade,  and  the  common  charities  of  life.  • 

Can  this  be  done  better  than  by  establishing 
the  presumption  of  illegality, and  requiring  the 
integrity  of  such  transactions  to  be  positively 
proved?  Experience  has  shown  that  juries  are 
most  commonly  inclined  in  such  cases  to  sus 
pect  actual  fraud.  The  natural  and  proper  prej- 
udices of  men  are  against  the  person  having  the 
use  or  apparent  control  of  property  which  his 
creditors  cannot  reach.  When,  in  addition  to 
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this,  the  law  directs  courts  and  juries  to  pre- 
sume actual  fraud  in  such  cases, and  makes  that 
presumption  "conclusive,"  unless  the  perfect 
integrity  of  the  transaction  can  be  proved  to 
the  satisfaction  of  every  juror,  then  you  have 
guards  provided  against  collusion  far  stronger 
than  have  been  deemed  necessary,  as  yet,  to 
exclude  similar  fraud  from  other  transactions 
of  daily  life, such  as  lending.hiring.etc., which 
are  equally  liable  to  be  used  for  *ob-  [*678 
taining  false  credit.  I  cannot,  therefore,  imag- 
ine a  better  mode  of  conciliating  these  conflict- 
ing interests  of  society,  than  that  which  the 
literal  exposition  of  our  own  statute  affords. 

But  the  Supreme  Court  has  further  main- 
tained that  the  statute  does  not  give  the  decis- 
ion of  such  questions  to  the  jury  as  questions 
of  fact ;  but  that  the  section  of  the  Revised 
Statutes  enacting  that  every  question  of  fraud- 
ulent intent,  arising  under  the  provision  of  the 
chapter  "Of  Fraudulent  Conveyances  of  Real 
and  Personal  Property,  "  shall  be  deemed  a 
question  of  fact  and  not  of  law,  refers  only  to 
the  sections  (sec.  1,  tit.  1,  and  sec.  1,  tit.  3,  of 
ch.  7,  pt.  2)  declaring  void  all  conveyances  of 
lands  and  goods  made  to  defraud  and  hinder 
creditors.  Blackman  v.  Bond,  19  Wend.,  445. 
Yet  I  know  not  how  it  is  possible  to  define  or 
explain  the  words  "question  of  fraudulent  in- 
tent, "so  as  to  include  the  question  whether  the 
fraudulent  intent  charged  was  or  was  not  made 
out  by  proof,  and  yet  to  exclude  the  question, 
whether,  when  such  fraudulent  intent  is  not 
charged  but  presumed,  as  an  inference  from 
other  facts,  it  can  or  cannot  "  be  made  to  ap- 
pear that  the  transaction  was  in  good  faith  and 
without  any  intent  to  defraud. "  In  the  one  case, 
fraudulent  intent  is  to  be  proved  directly.  That 
is  conceded  to  be  declared  by  the  statute  to  be 
a  question  of  fact.  In  the  other  case, good  failh 
is  to  be  proved  and  fraudulent  intent  is  to  be 
disproved.  Is  not  this  also  a  similar  "question 
of  fraudulent  intent?"  I  cannot  draw  the  dis- 
tinction. All  these  questions,  whether  arising 
upon  conveyances  of  land  made  with  intent  to 
defraud  prior  or  subsequent  purchasers!  1  R. 
S.,  134,  sec.  1;  or  upon  conveyances  or  assign- 
ments of  lands,goods,or  things  in  action,  made 
with  the  intent  to  defraud  or  delay  creditors, 
2  R.  S.,  137,  sec.  1;  or  finally  upon  the  section 
immediately  under  consideration, appear  to  me 
to  be  equally  "questions  of  fraudulent  intent 
arising  under  the  provisions  of  that  chapter," 
and,  therefore,  be  equally  questions  of  fact,  for 
the  decision  of  the  jury. 

Then  there  remains  to  be  considered  the  sort 
of  evidence  proper  to  go  to  the  jury,  and  re- 
quired by  the  statute.  The  statute  expressly  re- 
quires that  "it  shall  be  made  to  appear  that  the 
transaction  was  in  good  faith."  It  is  [*679 
clear  then  that  the  jury  would  not  be  author- 
ized to  find  against  the  conclusive  presumption 
of  the  law,  upon  evidence  of  character  alone, 
nor  upon  the  mere  acknowledgment  of  a  valu- 
able consideration  contained  in  the  instrument 
of  sale  or  mortgage.  The  statute  positively  re- 
quires that  good  faith  shall  "  be  made  to  ap- 
pear." Now  the  existence  of  good  or  justifiable 
motives.as  well  as  the  absence  of  bad  ones.can 
only  be  shown  from  facts.  There  must  be  proof 
of  valuable  consideration  for  sales  or  mort- 
gages, otherwise  they  would  not  be  sales  or 
mortgages  as  they  assume  to  be,  but  would  be 
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voluntary  conveyances  unaccompanied  by  de- 
livery. 

But  since  in  cases  of  change  of  title  unac 
companied  by  change  of  possession, the  sale  or 
mortgage  is  to  be  presumed  fraudulent  until 
fraudulent  intent  is  repelled, the  mereacknowl 
edgment  of  a  consideration  in  thr  bill  of  sale  or 
the  mortgage,  cannot  be  deemed  sufficient, but 
the  actual  consideration  should  be  proved. 

A  valuable  and  adequate  consideration,  when 
satisfactorily  proved,  affords  a  strong  indica- 
tion of  good  faith,  but  still  this  alone  may  not 
be  inconsistent  with  the  possible  existence  of 
a  collusive  design  to  impose  upon  others.  As 
it  is  to  be  made  manifest  that  there  was  no  such 
design,  there  should  be  evidence  of  some  fact 
inconsistent  with  that  intent.  It  was  long  ago 
noted  by  Ld.  Coke,  in  his  report  of  Twyne'» 
case,  that  publicity  is  a  fact  of  that  nature,  and 
one  of  the  precautions  that  he  advises  to  repel 
presumption  of  fraud,  is  that  the  transaction 
be  done  in  public,  "and  not  in  private,  for  se- 
crecy is  a  mark  of  fraud."  Such  publicity  is 
given  in  commercial  assignments  by  advertise- 
ments, notices,  etc.;  but  our  statute  has  spe- 
cially required  in  the  case  of  chattel  mortgages 
unaccompanied  by  possession,  the  specific  no- 
tice of  a  copy  of  the  instrument  being  filed  an- 
nually with  the  town  clerk  or  city  register; 
which  legal  notice  is  made  essential  to  its  valid- 
ity,excepting  only  as  against  persons  having  re- 
ceived actual  notice.  Moreover,  as  the  obliga- 
tion of  disproving  the  bad  intent  rests  upon  the 
claimant,  under  the  sale  or  mortgage,  there 
<>8O*]  can  be  no  more  satisfactory  *mode  of 
disproving  bad  motives,  than  by  proving  such 
facts  as  indicate  the  existence  of  other  motives, 
innocent  at  least,  or  even  laudable.  Amongst 
these  are  reasons  of  family  kindness,  influenc- 
ing a  father  or  a  brother  ;  reasons  of  prudence 
in  business  ;  or,  in  short,  any  such  reasons  as 
ordinarily  influence  the  conduct  of  honest  men. 

There  are,  again,  other  cases,  where  the  im- 
possibility or  extreme  inconvenience  of  imme- 
diate removal  of  the  property,  would  go  to  dis 
prove  fraudulent  intent,  not  as  a  legal  excuse 
to  the  court,  but  as  giving  very  strong  evidence 
of  absence  of  fraudulent  intent  to  a  jury.  It 
would  be  useless  and,  indeed,  presumptuous,  to 
attempt  to  anticipate  and  enumerate  all  the 
sorts  of  evidence  necessary  or  proper,  to  rebut 
the  statutory  presumption  of  fraud.  These 
must'vary,  according  to  the  various  and  com 
plicated  circumstances  of  the  cases  which  may 
occur.  But  whenever  evidence  is  offered  sat- 
isfactory to  the  common  understanding  of  men. 
that  there  was  no  intent  to  defraud,  but  that 
the  transaction  was  in  good  faith,  and  this,  not 
as  a  matter  of  charitable  construction  of  mo 
lives,  but  of  reasonable  and  direct  proof  of 
honest  intent,  then,  in  my  judgment,  there  is 
presented  a  question  which  the  jury  have  a 
right  to  decide,  and  which  the  court  has  no 
right  to  take  from  them. 

In  the  present  case,  evidence  was  given  to 
rebut  the  presumption  of  fraudulent  design, 
arising  from  the  mortgaged  printing  press, 
printing  materials  and  furniture  being  left  in 
the  mortgagor's  possession,  and  subject  to  his 
use,  by  showing  that  the  mortgage  was  made 
for  a  full  and  valuable  consideration,  being 
meant  as  a  security  for  debt  contracted  in  the 
ordinary  course  of  business  of  both  mortgagor 
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and  mortgagee,  for  the  press  and  for  printing 
materials  Mipplicd  to  the  mortgagor,  aprinter, 
by  the  plaintiffs  who  are  manufacturers  of  such 
articles  ;  that  the  mortgage  was  duly  filed  in 
the  register's  office,  and  that  the  sheriff  at 
the  time  of  the  levy,  had  received  notice  that 
the  property  on  which  he  levied  was  so  mort- 
gaged ;  that  the  mortgagor,  as  a  printer,  re- 
quired the  use  of  the  property  to  enable  him  to 
carry  on  his  business  ;  that  if  the  property  had 
been  sold  at  any  time  *between  the  [*CJ8 1 
date  of  the  mortgage  and  that  of  the  execution, 
it  would  not  have  brought  over  20  per  cent,  of 
its  value  ;  and  finally,  by  the  testimony  of  the 
plaintiff's  book  keeper,  that  his  employers  did 
not  sell  the  property  when  the  mortgage  be- 
came forfeited  by  non-payment,  "because  by 
so  doing,  they  knew  they  should  have  to  sus- 
tain a  heavy  loss,  and  they  thought  that  by 
sustaining  Mr.  Bell  until  times  were  better, 
they  could  get  all  their  money,  and  Bell's  other 
creditors  would  stand  a  chance  of  being  paid." 
Here,  then,  was  evidence,  which  if  believed, 
would  not  only  have  refuted  the  presumption 
of  any  fradulent  intent  as  to  other  creditors  or 
purchasers,  but  would  prove  the  motives  of 
the  transaction  to  be  those  of  benevolent 
and  conscientious,  as  well  as  prudent  men  of 
business,  who,  whilst  they  looked  to  their  own 
security  with  justifiable  caution,  were  not  so 
selfish  as  to  sacrifice  the  interests  of  their  cus- 
tomer and  his  other  creditors.  Whether  this 
was  to  be  believed  or  not,  was  a  question  of 
fact,  for  the  jury  to  decide,  and  if,  in  their 
judgment,  this  evidence  of  fact,  motives  and 
intent  was  true,  then  the  statutory  requirement 
would  be  fulfilled,  and  it  would  be  made  to 
appear  on  the  part  of  those  claiming  under  the 
mortgage,  that  the  same  was  made  in  good 
faith,  and  without  any  intent  to  defraud  cred 
itors  or  purchasers. 

The  judgment  of  the  courts  below  should 
be  reversed. 

The  Chancellor  was  understood  by  there- 
porter  to  hold  the  nonsuit  right  for  the  reasons 
assigned  in  the  two  propositions  combatted  by 
Senator  Verplanck,  in  the  opening  of  the  opin- 
ion delivered  by  him. 

Senator  Wager, a f  ter  hearing  the  Chancellor, 
observed  that  he  had  made  up  his  mind  to  vote 
for  a  reversal  of  the  judgment,  until  he  heard 
the  opinion  delivered  by  the  Chancellor;  that 
he  was  now  satisfied  that  the  levy  was  right- 
fully made,  and  that  the  action  ought  not  to  be 
sustained. 

Senator  Maynard  observed, that  he  thought 
the  difficulty  suggested  by  ti  e  Chancellor  did 
not  exist,  and  that  the  *court  might  [*682 
decide  the  main  question.  The  interest  of  the 
mortgagor  was  forfeited  long  before  the  levy — 
\\  hereby  the  mortgagee  had  obtained  the  right 
to  reduce  the  property  to  actual  possession, 
and,  the  mortgagor  had  no  right  or  interest 
left  in  it,  which  was  the  subject  of  levy  ;  and 
as  to  the  filing  of  the  mortgage  two  days  after 
its  execution,  it  was  a  question  which  they 
ought  not  to  consider.  The  court  ought  not  to 
determine  the  case  upon  questions  not  agitated 
at  the  trial. 

Senator  Edwards,  before  reading  the  opin- 
ion delivered  by  him,  said  that  he  thought  the 
main  question  was  properly  before  the  court. 
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The  Supreme  Court  so  considered  the  case,  and 
made  their  decision  accordingly. 

Senator  Tallmadge  said  that  the  decision 
of  the  judge  at  the  trial  was  expressly  upon  the 
point  that  the  mortgage  was  invalid,  for  the 
want  of  being  accompanied  by  possession  of 
the  property  mortgaged  ;  to  that  decision  an 
exception  was  taken,  and  the  question  arising 
upon  a  bill  of  exceptions,  none  other  can  legiti- 
mately be  entertained  by  this  court. 

Senator  Dickinson  concurred  with  other 
Senators  in  opinion,  that  the  questions  raised 
by  the  Chancellor  should  not  influence  the  de- 
cision of  this  case.  On  the  merits,  he  said  that 
he  had  no  doubt  that  the  mortgage  was 
valid,  and  that  the  Legislature,  when  they 
passed  the  statute  requiring  mortgages  of 
personal  property  to  be  filed  in  a  public  office, 
considered  them,  though  unaccompanied  by 
possession  of  the  property  mortgaged,  valid,  if 
shown  to  have  been  made  in  good  faith,  and 
without  intent  to  defraud — or  why  require  the 
mortgage  to  be  filed. 

Senatoi-  Paige  fully  concurred  in  the  views 
of  the  Chancellor.  The  plaintiffs  were  properly 
nonsuited,  because  the  sheriff  was  bound  to 
levy  upon  the  redemptionary  interest  of  the 
mortgagor. 

Senator  Dixon  also  concurred  in  the  views 
of  the  Chancellor,  and  expressed  his  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed. 

683*]  *  Senator  Furman  said  it  does  not  ap- 
pear that  the  sheriff  levied  only  upon  the  re- 
demptionary interest  of  the  mortgagor.  Besides, 
the  bill  of  exceptions  presents  but  one  question, 
viz. :  that  arising  upon  the  decision  at  the  trial 
as  to  the  effect  of  the  mortgage,  being  unaccom- 
panied by  possession  of  the  property  mort- 
gaged, and  none  other  can  be  considered.  On 
the  merits,  he  was  of  opinion  that  the  Supreme 
Court  had  erred  in  their  construction  of  the 
statute. 

The  President  of  the  Senate  observed,  that 
in  the  case  of  Stoddard  v.  Butler,  he  had  voted 
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for  an  affirmance,  because  he  was  of  opinion 
that  the  legal  presumption  of  fraud,  arising- 
from  continuance  of  possession,  was  not  re- 
butted by  the  evidence  in  the  case.  Here  there 
was  evidence  of  good  faith  and  pure  inten- 
tions, which  should  have  been  submitted  to 
the  jury.  He,  therefore,  was  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to- 
be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Clark,  Edwards,  Ely, 
Furman, Hawkins,  Hopkins,  Hull,  Humphrey, 
Hunt.  Lee,  H.  A.  Livingston,  Maynard,  Mose- 
ley,  Nicholas,  Peck,  Root,  Tallmadge,  Van  Dyck, 
Verplanck,  Works — 21. 

In  the  negative — The  CHANCELLOR,  and 
Senators  Dixon,  Paige,  Wager — 4- 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Followed-77  N.  Y.,  200. 

Chattels— Fradulent  sale  or  mortgage  of— Sale  un- 
accompanied by  delivery.  Disapproved— 1  Hill,  450, 
466. 

Explained— 9  N.  Y.,  218. 

Approved— 1  Hill,  438-449 ;  8  Barb.,  109. 

Distinguished— 37  N.  Y.,  595. 

Cited  in— 26  Wend.,  522 : 1  Hill,  468, 470 ;  3  Edw.  441 ; 
1  Sandf .  Ch.,  89  ;  4  N.  Y.,  306,  594 :  32  N.  Y.,  305 ;  44  N. 
Y.,248 ;  5  Trans.  App.,  56:  4  Barb.,  242:  12  Barb.,  533; 
3  T.  &  C.,  414  :  4  Abb.  N.  S.,  389  ;  3  Sandf.,  72;  2  Duer,. 
109 ;  6  Duer,  96,  509 ;  4  Leg.  Obs.,  427 :  12  Bank  Re*., 
384 :  12  Blatchf .,  552 ;  Hemp.,  603  :  2  Wood  &  M.,  388 ; 
21  Minn.,  191. 

Fraudulent  intent— Is  a  question  of  fact.  Approved 
-4  Hill,  274. 

Cited  in— 26  Wend.,  521 ;  6  Hill,  436 ;  3  Edw..  441 : 
1  N.  Y.,  499 : 19  N.  Y.,  126;  38  N.  Y.,  353;  13  Barb.,  387 ; 
17  Barb.,  314  ;  43  Barb.,  590 ;  23  How.  Pr.,  234 ;  24  How. 
Pr.,  170 ;  1  E.  D.  S.,  448 ;  Hemp.,  603. 

Presumption  of  fraud — Rebuttal  of.  Explained— 
9  N.  Y.,  218. 

Approved— 4  Hill,  274. 

Cited  in-4  N.  Y.,  306 ;  17  N.  Y.,  30  :  44  N.  Y..  248. 

Filing  of  Chattel  Mortgage— Effects  of  delay  or  fail- 
ure in.  Cited  in— 5  Abb.  Pr.,  472  ;  4  Duer,  110. 

Mortgage— Foreclosure—Redemption.  Cited  in— 3- 
E.  D.  S. ,  503:  27  Cal.,  269  ;  35  Cal.,  411 ;  52  CaL,  503. 

Also  cited  in— 2  Denio,  172  ;  13  Barb..  630 ;  101  U. 
S..  739. 
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9*]  *DIAS   v.  [BRUNELL'S  EXECUTOR. 

Parties— Remedy  of  Cestui  Que  Trust  against 
Executor  of  Trustee — Implied  Promise — At 
Common  Law,  Executor  Took  Trust  Property 
as  Trustee — Effect  of  Revised  Statutes. 

An  action  at  law  will  not  lie  by  a  cestui  que  trust, 
against  the  executor  of  a  trustee,  created  by  an  as- 
signment for  the  benefit  of  creditors,  upon  an  im- 
plied promise  arising  from  the  acceptance  of  the 
trust,  and  the  conversion  of  the  fund  into  money  ; 
the  party  must  resort  to  equity. 

It  seems,  had  there  been  an  express  promise  by 
the  testator,  and  there  had  been  assets,  that  an  ac- 
tion would  have  lain  against  the  executor. 

Property  held  in  trust,  at  the  death  of  the  trustee, 
at  common  law  passed  to  his  executor;  but  not  as 
assets.  He  took  not  as  executor  but  as  a  trustee, 
subject  to  the  same  stipulations  and  conditions  un- 
der which  it  was  held  by  the  testator.  Now,  by  the 
Revised  Statutes,  it  seems  the  trust  vests  in  the 
Court  of  Chancery  with  all  the  powers  and  duties  of 
the  original  trustee,  and  must  be  executed  by  some 
person  appointed  for  that  purpose  under  the  direc- 
tion of  the  court.  1  R.  S.,  2d  ed.,  p.  724,  sec.  68. 

Citations-12  Johns.,  276 ;  1  T.  R.,  619 ;  14  East,  582; 
5Ves.,  581;  Willis,  Trust.,  7,  8.  n.  k,  16,  53,  n.  Ill; 
Lewellin,  Trusts,  20;  2  Hall,  130 ;  Matt.  Ex.,  100, 119, 
245 ;  10  Johns.,  63 ,  1  Johns.  Ch.,  119. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  assumpsit,  setting  forth  Jhat 
May  14,  1833,  two  individuals  named  Castro 
and  Henriquez,  executed  to  the  testator,  his 
heirs,  executors,  administrators  and  assigns,  a 
conveyance  of  divers  goods,  etc.,  of  the  value 
of  $100,000,  in  trust  to  convert  the  same  into 
1O*]  money  and  apply  the  proceeds  :  *1.  To 
the  payment  of  the  expenses  of  the  trust ;  2. 
To  repay  himself  certain  advances,  and  3.  To 
pay  certain  bonds  to  the  U.  S. ,  executed,  some 
by" Castro  jointly  with  Brunell,  and  others  by 
Castro  jointly  with  Brunell  and  some  other 
person  ;  or  if  the  bonds  should  be  paid  by 
Brunell  or  by  any  other  person,  then  to  repay 
to  Brunell  or  such  other  person,  the  amount 
of  the  bonds.  The  plaintiff  then  averred  that 
Brunell  accepted  the  trust  and  promised  to 
perform  the  same;  that  he  took  into  possession 
the  assigned  property  and  converted  it  into 
money  to  the  amount  of  $100,000,  which  was 
sufficient  to  satisfy  all  the  trusts  ;  that  two  of 
the  bonds  referred  to  in  the  conveyance  in 
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trust  were  executed  by  Castro  jointly  with 
Brunell  and  the  plaintiff,  upon  one  of  which 
bonds  was  due  the  sum  of  $2,968,  and  on  the 
other  the  sum  of  $2,969  ;  that  after  the  death 
of  Brunell,  to  wit:  on,  etc.,  at,  etc.,  the  plaint- 
iff paid  to  the  U.  S.,  $1,000,  on  account  of  two 
judgments  recovered  against  him  upon  the 
bonds  before  specified.  By  means  whereof, 
and  of  the  acceptance  of  the  trust  and  of  the 
receipt  of  the  property  and  moneys  by  Bru- 
nell, in  his  lifetime,  the  defendant  as  executor 
became  liable  to  pay  to  the  plaintiff  the  money 
so  paid  by  him  ;  and  being  so  liable,  promised 
to  pay,  etc. ,  nevertheless,  etc.  There  was  a 
second  count  substantially  like  the  first,  ex- 
cept that  it  alleged  in  addition  that  the  de- 
fendant, as  executor,  had  also  received  divers 
other  large  sums  of  money,  amounting  to 
$50,000,  the  proceeds  of  the  assigned  property. 
The  defendant  put  in  separate  demurrers  to  the 
two  counts. 

Mr.  L.  H.  Sandford,  for  the  defendant, 
insisted  :  1.  That  there  was  no  privity  of  con- 
tract between  the  testator  in  his  lifetime  and 
the  plaintiff  in  respect  to  the  assignment ;  the 
plaintiff  had  no  legal  interest  in  the  contract, 
and  could  not  have  maintained  an  action  at 
law  against  the  testator.  1  R.  S. ,  723,  sec.  60, 
2d  ed.;  Hamm.  Part.,  4,  6,  7  ;  7  T.  R.,  r664  ; 
Co.  Litt.,  272  b,  sec.  464 ;  Crui.,  tit.  11,  ch.  2, 
sec.  2.;  Com.  Dig.,  tit.  Accompt,  D ;  3  Bos.  & 
P.,  162.  2.  The  conveyance  being  in  trust, 
an  action  at  law  would  not  lie  against  the 
trustee,  18  Wend.,  236  ;  Lew.  Trusts,  20, 
103,  573;  24  Law  Lib.;  4 Kent,  Com.,  288.  3. 
*The  trust  being  express,  was  not  as-  [*11 
signable,  and  did  not  pass  to  the  defendant,  as 
executor,  under  the  last  will  and  testament  of 
the  trustee.  1  R.  S. ,  724,  sees.  68,  65  ;  1  Crui. 
Dig.,  488,  tit.  12.  ch.  1,  sec.  69;  ch.  4,  sec. 
53-58  ;  1  Ves.,  468  ;  Amb.,  552.  4.  The  as- 
signed property  and  effects  were  not  assets  in 
the  hands  of  the  executor.  Story,  Eq.,  241. 
5.  The  promises  of  the  defendant  are  not  laid 
as  express  promises,  but  as  promises  arising 
by  implication  of  law  from  the  facts  stated. 

Mr.  J.  Greenwood,  for  the  plaintiff,  in- 
sisted that  under  the  circumstances  detailed  in 
the  declaration  the  trustee  was  liable  at  law 
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and  that  such  liability  passed  to  his  executor: 
The  trust  fund  passed  by  the  express  terms  of 
the  conveyance  to  the  trustee,  his  executors, 
etc.  The  second  count  alleges  that  the  defend- 
ant, as  executor,  received  $50,000,  the  pro- 
ceeds of  the  property,  and  that  he  promised  to 
pay.  The  property  "received  was  a  good  con- 
sideration for  the  promise,  and  on  proof  at  the 
trial  of  an  express  promise  the  plaintiff  will  be 
entitled  to  recover.  His  character  as  executor, 
as  described  in  the  declaration,  may  be  reject- 
ed as  surplusage.  The  counsel  cited  in  sup- 
port of  these  several  propositions,  Weston  v. 
Barker,  12  Johns.,  276  ;  3  Id.,  72  ;  1  Johns. 
Cas.,  205  ;  1  Cai.,  363  ;  10  Mod.,  254  ;  Cowp., 
J389  ;  Toll.  L.  of  Exrs.,  459,  460. 

By  the  Court,  Nelson,  Ch.  J.  This  action 
was  probably  brought  upon  the  strength  of  the 
•case  of  Weston  v.  Barker,  12  Johns.,  276,  but 
it  is  distinguishable  from  it  in  two  very  im- 
iportant  particulars. 

I.  The  judgment  there  was  manifestly  placed 
upon  the    ground,   that    the  facts  disclosed 

Amounted  to  an  express  promise  on  the  part  of 
the  trustee  to  pay  the  plaintiff's  demand.  He 
ihad  agreed  in  terms  t.o  hold  the  balance  in  his 
hands  subject  to  the  order  of  the  assignors, 
And  which  was  made  in  favor  of  the  plaintiff, 
.and  notice  communicated  before  the  money 
was  received.  After  this,  the  court  regarded 
»the  money,  when  received,  as  the  money  of 
•the  plaintiff,  and  held  for  his  use. 

No  case  can  be  found,  I  think,  where  an  ac- 
12*]  tion  at  law  *has  been  sustained  against 
*  trustee  for  the  benefit  of  creditors,  upon  an 
implied  promise  arising  merely  out  of  the  ac- 
•ceptanceof  the  trust  to  pay  the  demands  of  the 
particular  creditors.  Their  interests  are  equi- 
table, and  belong  to  another  forum. 

There  are  cases  of  a  simple  trust,  where 
courts  have  frequently  seized  upon  slight  cir- 
cumstances, for  the  purpose  of  creating  a 
privity  of  contract  between  the  trustee  and  a 
third  person,  and  thereby  save  the  expense 
and  delay  of  a  resort  to  a  court  of  equity.  Sev- 
eral of  these  are  referred  to  by  Ch.  J.  Thomp- 
son in  Weston  v.  Barker.  In  Winch  v.  Keeley, 
1  T.  R.,  619,  Ashurt,  J.,  said  that  courts  of 
law  did  not  formerly  take  notice  of  a  trust,  for 
trusts  are  within  the  original  jurisdiction  of 
a  court  of  equity  ;  but  of  late  years,  he  ob 
•serves  :  "It  has  been  found  productive  of 
great  expense  to  send  the  parties  there,  and 
wherever  this  court  has  seen  the  justice  of  the 
case  clearly  with  the  plaintiff,  it  has  not  turned 
him  round  on  this  objection." 

In  Williams  v.  Everett,  14  East.  582,  one  K. 
sent  bills  to  the  defendant,  his  banker,  with 
directions  to  pay  part  of  the  proceeds  of  them 
to  the  plaintiff,  and  though  he  received  the 
bills  and  the  money  upon  them,  it  was  held  an 
action  could  not  be  maintained  for  money  had 
and  received,  because  as  between  the  plaintiff 
and  him  there  was  no  privity,  either  express  or 
implied.  This  case  comes  nearly  up  in  princi- 
ple to  the  one  before  us,  though  the  trust  was 
a  very  simple  one. 

II.  But  the  case  under  consideration  differs 
also  from  Weston  v.  Barker,  inasmuch  as  it  pre- 
sents a  complication  of  trusts  wholly  beyond 
the  jurisdiction  of  a  court  of  law  to  execute. 
Even  if  we  could  get  over  the  objection  that 
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the  plaintiff,  in  whose  favor  the  trust  is  created, 
among  others,  is  not  a  party  to  the  deed,  and 
that,  therefore,  there  is  a  want  of  privity,  it 
would  still  be  impossible  to  sustain  the  action 
without  involving  in  the  course  of  the  pro- 
ceedings a  settlement  of  the  whole  trust  estate; 
and  if  the  fund  should  fall  short,  of  making  an 
equitable  apportionment  as  the  case  might  be. 
It  is  true,  the  declaration  avers  a  sufficiency  of 
funds,  and  which  must  be  taken  as  admitted 
here ;  but  we  cannot  fail  to  see,  if  the  de- 
murrer should  be  overruled,  and  *the  [*13 
cause  go  to  issue,  the  consequences  I  have 
stated  must  necessarily  follow. 

It  cannot  be  necessary  for  courts  of  law,  at 
this  day,  to  repudiate  any  such  jurisdiction  ; 
they  never  possessed  it,  and  are  sufficiently 
burdened  with  their  own  legitimate  duties,  if 
no  other  considerations  influenced  them,  not 
to  desire  a  most  inconvenient  enlargement  by 
usurping  the  peculiar  province  of  another 
forum.  5  Ves,  581  ;  Willis.  Trusts.  7,  8,  and 
n.  k,  and  16  ;  Lew.  Trusts.  20  ;  2  Hall,  130. 

If  an  express  promise  had  been  made  by  the 
trustee  to  the  cestui  que  trust,  then  no  examina- 
tion into  the  condition  and  state  of  the  trust 
would  have  been  necessary;  the  trustee  would 
have  assumed  the  responsibility  of  assets,  and 
made  himself  personally  liable. 

III.  The  defendant  took  the  trust  estate  un- 
der the  will  of  Brunell.not  as  executor.but  as  a 
trustee,  subject  to  the  same  stipulations  and 
conditions  under  which  it  was  held  by  the  tes- 
tator. The  fund  isnotassets.  Willis, Trusts,.^, 
n.  Ill;  Math.  Ex., 100. 119,  245;  10  Johns.,63  ; 
1  Johns.  Ch.,  119.  The  defendant,  therefore, 
stands  in  the  position  of  Brunell  (the  testator) 
provided  he  had  been  alive  and  the  suit  brought 
against  him.  The  fund  is  not  assets,  to  be  ap- 
plied to  the  benefit  of  the  general  creditors  of 
his  estate,  but  to  those  for  whose  use  it  has 
been  assigned.  1  Johns.  Ch.,  119. 

I  admit,  if  it  had  appeared  that  the  testator 
bad  made  himself  personally  liable  at  law  to 
the  plaintiff  by  means  of  an  express  promise, 
the  executor  might  be  charged,  provided  suf- 
ficient assets  came  to  bis  hands;  the  plaintiff 
would  then  stand  on  the  footing  of  a  general 
creditor  of  the  estate.  An  implied  promise 
arising  out  of  the  acceptance  of  the  trust,  and 
undertaking  to  perform  it,  we  have  already 
seen,  is  not  sufficient  to  charge  the  trustee  in- 
dividually at  law,  and,  of  course,  devolves  no 
obligation  upon  his  personal  representative. 

In  any  point  of  view  I  have  been  able  to 
take  of  the  case,  I  am  unable  to  perceive  the 
ground  upon  which  the  action  can  be  sustained. 

Judgment  for  defendant. 

Cited  in— «  Bos.,297  ;  6  Blatchf  .,543,  544  ;  120  Mass., 
466. 


*HART  ET  AL.  v.  COLTRAIN.     [*14 

Practice — Motion  for  New  Trinl — Documentary 
Evidence  on —  When  Received. 

On  a  motion  for  a  new  trial  on  a  case  made,  the 
court  will  receive  documentary  evidence,  which 
could  not  have  been  controverted  had  it  been  pro- 
duced at  the  trial,  to  defeat  the  motion :  but  this 
rule  does  not  apply  where  the  motion  for  a  new 
trial  is  founded  on  a  bill  of  exceptions. 

Citations-19  Wend..  334,  378;  15  Wend.,  450;  20 
Wend.,  241 ;  4  Wend.,  597. 
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IN  Oct.,  1835,  the  plaintiffs  in  this  cause  ob- 
tained a  verdict,,  which  was  set  aside,  and  a 
new  trial  granted  in  May  Term,  1838.  See  19 
Wend.,  378.  The  cause  "was  again  tried,  and  a 
verdict  found  for  the  defendant.  The  plaint- 
iffs, on  a  bill  of  exceptions,  now  move  for  a 
new  trial.  The  action  was  ejectment,  and  the 
plaintiffs  claimed  to  recover  as  the  heirs  at 
law  of  Jacob  Hart.  The  defendant  claimed  un- 
der a  sale  by  virtue  of  an  order  of  the  judge  of 
the  Court  of  Probates  of  this  State,  made  in 
1814,  on  the  petition  of  the  administrator  of 
the  estate  of  Jacob  Hart.  The  plaintiffs  ob- 
jected, among  other  things,  that  the  judge  of 
the  Court  of  Probates  had  not  jurisdiction  in 
the  matter,  because  it  did  not  appear  that  the 
administrator  had  made  and  presented  to  the 
judge  an  account  of  the  personal  estate  of  the 
intestate.  The  jury,  under  the  charge  of  the 
judge,  notwithstanding,  found  a  verdict  for 
the  defendant ;  and  now  on  the  argument  of 
the  cause,  the  counsel  for  the  defendant  pre- 
sents an  exemplification  of  an  affidavit  made 
by  the  administrator  Aug.  4,  1814,  before  the 
judge  of  the  Court  of  Probates,  which  he  in- 
sists, with  the  matters  proved  on  the  trial, is  suf- 
ficient to  show  that  the  judge  had  jurisdiction. 

Mr.  B.  Davis  Noxon,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Bronson,  J.  On  a  second 
trial  of  this  action,  see  19  Wend.,  378,  the  de- 
fendant obtained  a  verdict,  and  the  plaintiffs 
took  exceptions.  The  plaintiffs,  among  other 
things,  objected  that  the  judge  of  the  Court  of 
1 5*]  Probates  *had  no  jurisdiction  to  order  a 
sale  of  the  real  estate,  because  it  did  not  ap- 
pear that  the  administrator  made  and  present- 
ed to  the  judge  an  account  of  the  personal  es- 
tate and  debts  of  the  intestate.  15  Wend.,  450; 
19  Id.,  334;  20  Id.,  241.  Byway  of  answer  to 
this  objection,  the  defendant  has,  since  the 
trial,  produced  an  exemplified  copy  of  an  affi- 
davit made  by  the  administrator  before  the 
judge  of  the  Court  of  Probates,  on  the  day  the 
sale  was  ordered;  and  he  insists  that  this  affi- 
davit, in  connection  with  the  matters  proved 
on  the  trial,  shows  that  such  an  account  was 
presented  as  would  give  the  judge  jurisdiction 
to  order  a  sale. 

A  motion  for  a  new  trial,  on  a  case  made,  is 
addressed  to  the  sound  discretion  of  the  court; 
and  where  the  party  relies  on  some  defect  in 
the  proofs,  which  is  afterwards  supplied  by 
evidence  which  could  not  have  been  contro- 
verted had  it  been  produced  at  the  proper 
time,  and  the  court  see  that  a  new  trial  could 
be  of  no  use,  the  motion  will  be  denied.  Hurt 
v.  Place,  4  Wend.,  597,  and  cases  cited.  But 
this  rule  does  not  apply  to  a  bill  of  exceptions, 
and  we  cannot  look  into  the  affidavit. 

New  trial  granted. 

Cited  in-1  Abb.  Pr.,  315 ;  4  Duer,  656. 


McPHERSON  v.  CHEADELL. 

Physicians  —  Statutes  Regulating  Practice  of 
Physic  and  Surgery — Effect  of — Physician 
may  Maintain  Action  for  Services — Practice — 
Error  from  C.  P. — Evidence  in  Report  of  Ref- 
erees, not  Reviewed — Remedy. 

A  physician  may  maintain  an  action  for  services 
rendered  by  him  in  his  profession. 
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Whether  he  can  maintain  such  action  without 
producing  a  diploma,  or  a  license  granted  by  a  med- 
ical society,  after  a  compliance  with  the  first  Act  of 
the  Legislature  upon  the  subject,  quaere. 

The  effect  of  the  several  Acts  of  the  Legislature 
regulating1  the  practice  of  physic  and  surgery  upon 
the  rights  of  physicians  considered  and  commented 
upon. 

The  Supreme  Court,  on  writ  of  error  removing  a 
record  from  the  C.  P.,  will  not  look  into  a  special 
report  made  by  referees  to  the  C.  P.  containing  only 
the  evidence  of  facts  transpiring  upon  the  hearing, 
and  the  decisions  made  in  the  admission  and  rejec- 
tion of  testimony,  and  upon  questions  of  law  aris- 
ing in  the  course  of  the  hearing. 

On  the  refusal  of  a  court  of  C.  P.  to  set  aside  a  re- 
port of  referees  for  alleged  errors  in  the  hearing  of 
the  cause,  if  the  losing  party  desires  to  review  in 
the  Supreme  Court  the  decision  of  the  C.  P., he  must 
procure  *a  statement  of  facts,  not  the  evidence  [*16 
of  the  facts,  to  be  drawn  up  under  the  direction  of 
the  C.  P.  and  placed  upon  the  record  in  the  form  of 
a  special  report  in  the  nature  of  a  special  verdict  or 
bill  of  exceptions. 

Citations-2  R.  S.,  305,  sec.  43, 2d  ed.,  306,  sees.  48, 49; 
11  Wend.,  477,481;  17  Wend.,  169  ;  2  Wend.,  303,  306  ; 
20  Wend.,  663;  7  Dowl.  &  R.,  512,  515 ;  5  Barn.  &  C-, 
38 ;  4  T.  R.,  366, 367  ;  1  Phil.  Ev.,  227,  298,  note.  Cow.  & 
H.'s  ed.:  4  Bos.  &  P.,  196 ;  3  Burr.,  1586 ;  2  Wils.,  395  ; 
3  Greenl.,  417,  sec.  1 ;  1  Ad.  &  Ell.,  695 ;  Laws  1806,  ch. 
138,  sec.  1,  4;  2  R.  L.,  1813,  p.  219,  n.  221,  sees.  9,  21 ; 
222,  sec.  12 ;  Laws,  1818,  ch.  206,  sec.  7  ;  10  Johns.,154  ; 
1R.  S.,  450,  sec.  16,  2d  ed.;  7  Johns.,  477  ;  14  Johns., 
369  :  2  Phil.  Ev.,  72  ;  1st  Am.  from  7th  Lond.  ed.;  8 
T.  R.,  303,  305,  n. 

ERROR  from  the  Montgomery  C.  P.  Chead- 
ell  sued  McPherson  in  1837,  in  an  action  of 
assumpsit,  for  services  rendered  as  a  physician, 
and  for  medicines  furnished  from  1803  until 
1836.  The  defendant  pleaded  the  general  issue 
and  the  Statute  of  Limitations.  The  cause  was 
heard  by  referees,  and  in  the  record  brought 
up  to  this  court  there  was  incorporated  a  spe- 
cial report  of  the  referees  made  to  the  court 
below,  in  which  the  referees  certify  that  "The 
following  is  a  statement  of  the  proofs  and  ob- 
jections, etc."  They  then  proceed  and  state 
the  names  of  the  witnesses  called  by  the  plaint- 
iff below,  with  the  particular  matters  to  which 
they  testified,  as  nearly,  probably,  as  might  be 
in  the  language  of  the  witnesses. 

To  show  the  plaintiff's  right  to  practice  as  a 
physician,  his  counsel  produced  the  following 
instruments:  "  State  of  New  York,  Montgom- 
ery County  Medical  Society.  [L.  s.]  This  may 
certify  that  Elijah  Cheadell  is  a  legal  attend- 
ing member  of  said  society.  In  testimony 
whereof,  we  have  hereunto  affixed  the  seal  of 
the  same,  this  16th  day  of  October,  A.  D.  1806, 
By  order  of  said  society.  Alexander  Shel- 
don, president.  Stephen  Reynolds,  secretary." 
"  State  of  New  York,  Montgomery  County 
Medical  Society,  [L.  s.]  This  may  certify  that 
Elijah  Cheadell,  of  Johnstown,  is  a  legal  at- 
tending member  of  society.  In  testimony 
whereof  we  here  affix  the  seal  of  the  same,  this 
llth  day  of  October.  A.  D.  1820.  By  order  of 
the  society,  Samuel  Maxwell,  president.  Oran 
Johnston,  secretary."  The  admission  of  these 
instruments  being  objected  to  as  insufficient, 
because  they  were  neither  licenses  nor  diplo- 
mas, and  on  various  other  grounds, the  referees 
received  them, saying  they  should  not  hold  them 
sufficient,  unless  the  diploma  of  the  plaintiff 
should  be  produced.  Accordingly,  in  the  prog- 
ress of  the  plaintiff's  evidence,  his  counsel  pro- 
duce an  exemplification, made  by  the  Montgom- 
ery County  Clerk, of  a  paper  which  he  claimed 
to  be  a  license  in  the  words  and  *figures  [*17 
following:  "This  may  certify  that  sufficient  evi- 
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dence  hath  been  produced  to  me  that  Elijah 
Cheadell,  of  Johnstown,  County  of  Montgom- 
ery, State  of  New  York,  hath  been  regularly 
educated  in  and  practiced  physic  and  surgery 
and  midwifery,  for  more  than  two  years  last 
past;  and  do  hereby  allow  the  same  to  be  re- 
corded. Given  under  my  hand  and  seal,  this 
19th  day  of  September,  1797.  Simon  Veeder. 
[i,.  s.]  Filed  20lh  September,  1797."  The  ex- 
emplification was  under  the  seal  of  the  Mont 
gomery  County  Court,  and  attested  in  the  usual 
Form,  in  the  name  of  the  first  judge.  The  de- 
fendant's counsel  objected  that  this  was  not 
competent  evidence,  nor  was  it  a  license  or  di- 
ploma, authorizing  the  plaintiff  to  practice 
under  the  statute  of  this  State.  But  the  refer 
ees  received  it.  It  was  also  proved  by  parol, 
though  this  was  objected  to,  that  the  plaintiff 
had  been  for  25  years  an  attending  member  of 
the  Montgomery  County  Medical  Society.  It 
further  appeared  that  the  plaintiff  had  been  in 
general  practice  as  a  physician  during  the  whole 
time  embraced  by  his  account  current;  and  for 
40  years  before  the  hearing.  This  testimony 
was  received  after  objection  taken,  that  the 
plaintiff  could  not  show  himself  a  physician 
except  by  a  diploma  or  license. 

The  referees  further  certified  that  the  plaint- 
iff produced  his  account  books,  and  they  set 
forth  in  full  the  evidence  given  to  verify  them, 
with  an  exact  copy  of  the  charges.  It  was  ob- 
jected that  the  plaintiff's  accounts  were  barred 
by  the  Statute  of  Limitations.  But  to  this  the 
referees  answered  they  would  hear  the  evi- 
dence on  both  sides,  and  reserve  their  opinion 
until  their  final  decision. 

The  defendant's  testimony  was  also  detailed 
in  the  report.  Much  of  it  was  intended  to  im- 
peach the  general  accuracy  or  honesty  of  the 
plaintiff's  account  books.  This  was  in  turn 
sought  to  be  repelled  by  witnesses  who  were 
sworn  for  the  plaintiff.  All  the  evidence  in- 
tended for  these  various  purposes  was  minutely 
set  forth  as  it  was  given  on  both  sides.  The 
defendant  disavowed  any  claim  of  credit  or 
set-off. 

The  referees  reported  that  they  found  the 
plaintiff's  accounts,  as  proved,  to  amount  in 
18*]  the  whole  to  $125;  that  *they  found  his 
books  to  be  fair;  that  they  allowed  the  credits 
in  his  books,  which  they  stated  were  inter- 
spersed among  his  charges,  and  amounted  to 
$48.73;  and  concluded,  that  if  the  court  should 
be  of  opinion  under  the  circumstances  that  the 
Statute  of  Limitations  did  not  attach,  they 
found  for  the  plaintiff  $76.27,  being  the  bal- 
ance after  deducting  the  credit;  but  that  if  the 
court  should  be  of  opinion  that  the  statute  did 
attach,  then  they  found  for  the  plaintiff  $37.94, 
being  the  amount  proved  to  have  accrued  with- 
in six  years  before  suit  brought.  Again;  if  the 
court  should  be  of  opinion  that  the  objection 
was  well  taken  that  the  proof  did  not  show  the 
plaintiff  was  licensed,  and  it  was  necessary  for 
him  to  prove  himself  licensed,  then  they  found 
for  the  defendant;  and  again;  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  en- 
titled to  recover  the  whole  of  his  account. with- 
out the  deduction  of  any  part  of  the  credit  by 
him  given,  then  the  referees  reported  in  favor 
of  the  plaintiff  $125;  all  of  which,  they  added, 
was  submitted  subject  to  the  opinion  of  the 
court  on  the  several  questions  thus  raised. 
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The  C.  P.  rendered  judgment  for  the  plaint- 
iff for  $76.27,with  costs.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error,  insisted  that  there  was  no  legal  evidence 
that  the  plaintiff  below  was  a  physician,  and 
that  the  plea  of  the  Statute  of  Limitations,  at 
at  all  events,  limited  the  right  to  recover  to 
$37.94. 

Mr.  D.  Cady,  for  the  defendant  in  error, con- 
tended that  this  court  could  not  notice  any  of 
the  evidence  spread  out  upon  the  record;  that  it 
should  have  been  put  in  the  form  of  a  special 
verdict  or  bill  of  exceptions  to  enable  them  to 
do  so;  and  that  in  all  other  respects  the  judg- 
ment below  was  correct. 

By  tJie  Court,  Cowen,  J.  A  preliminary 
point  taken  by  the  counsel  for  the  defendant 
in  error  is,  that  we  have  no  right  to  notice  any 
of  the  testimony  entered  on  the  record.  By  the 
2  R.  8.,  306,  2d  ed.,  sec.  48,  the  court  ordering 
the  reference  may  require  the  referees  to  report 
their  decision  in  admitting  or  rejecting  any 
witness,  in  allowing  or  disallowing  *a  [*1O 
question  to  or  answer  by  a  witness,  and  all  oth- 
er proceedings  by  the  referees,  with  the  testi- 
mony before  them,  and  their  reasons  for  al- 
lowing or  disallowing  any  claim  of  either  par- 
ty. The  report  in  question  was,  in  these  re- 
spects, sufficient  for  the  purposes  of  the  court 
below,  and  it  warranted  the  judgment  which 
they  rendered,  unless  the  report  be  exception- 
able in  some  other  respect. 

But,  on  error,  it  is  not  so  drawn  as  to  pre- 
sent any  of  the  questions  which  were  raised 
before  the  referees.  In  regard  to  these,  where 
the  question  is  intended  to  be  made  on  facts 
properly  in  evidence,  the  court  below  must 
cause  a  report,  as  of  the  referees,  to  be  drawn 
up  and  entered  upon  the  record  stating  the 
facts  (not  the  evidence  of  the  facts)  found  by 
them,  and  the  questions  of  law  arising  upon 
such  facts  must  appear  to  have  been  passed 
upon  by  the  court.  The  questions  so  passed 
upon  then  come  before  us  substantially  in  the 
same  way,  and  are  dealt  with  upon  the  .«ame 
principles,  as  if  the  judgment  below  had  been 
founded  on  a  special  verdict.  The  report  is 
said  to  be  in  nature  of  a  special  verdict.  Feeler 
v.  Heath,  11  Wend.,  477,481;  Melvin  v.  Leay- 
craft,  17  Id.,  169.  If  the  question  come  here 
upon  a  point  of  law,  in  admitting  or  denying 
evidence  at  the  hearing,  it  must  also  appear  to 
have  been  presented  to  the  referees,  and  final- 
ly passed  upon  by  the  court,  with  the  same 
pointed  exactness  as  we  require  in  a  bill  of  ex- 
ceptions. This  must  also  appear  by  a  report, 
speaking  in  the  name  of  the  referees,  to  be 
framed  by  the  court  below  and  entered  upon 
the  record;  and  it  is  then  said,  by  the  cases  be- 
fore cited,  to  be  in  the  nature  of  a  bill  of  ex- 
ceptions. We  will  not  say  that  an  exception 
must  be  taken  and  entered  on  the  record  in 
terms,  as  is  required  where  the  objection  is 
raised  at  a  jury  trial.  The  statute  allowing  ex- 
ceptions is  not  strictly  predicable  of  a  hearing 
before  referees.  But  in  both  cases,  whether 
the  question  come  up  on  facts  found,  or  on  re- 
jecting or  admitting  evidence,  it  must  appear 
that  the  court  below  (not  merely  the  referees, 
but  the  court  itself)  has  passed  upon  the  ques- 
tion sought  to  be  raised  here.  The  only  sub- 
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•stantial  difference  is,  that  the  report  of  ref- 
erees may  combine  the  double  character  of  a 
2O*]  special  verdict  and  bill  *of  exceptions. 
People  v.  Superior  Court  of  City  of  N.  Y.,  20 
Wend.,  663. 

In  this  case,  it  may  be  said  that  the  court  be- 
low must,  necessarily,  have  held  that  the  tes- 
timony showing  that  the  plaintiff  below  had  a 
license,  was  sufficient.  The  answer  is,  that 
the  facts  going  to  make  out  the  license  are  not 
stated  as  facts  found,  but  only  the  evidence  of 
them  is  given  ;  for  instance,  the  exemplifica- 
tion is  stated  to  have  been  produced,  and  cer 
tain  oral  and  other  proof  received  tending,  as 
supposed,  to  make  out  a  license.  Again ;  the 
court  may  have  determined  that  it  was  not  nec- 
essary to  prove  a  license.  If  it  be  said  that  cer- 
tain parts  of  the  evidence  tending  to  show  a 
license  were  objected  to,  but  received  by  the 
referees,  it  is  impossible  to  say  what  part  was 
viewed  as  competent  by  the  court,  or  whether 
they  held  that  no  proof  was  necessary  beyond 
the  fact  that  the  plaintiff  was  retained  and 
acted  as  the  defendant's  physician.  The  ref- 
erees left  it  for  the  court  to  decide  whether  a 
license  was  proved,  if  such  proof  were  neces- 
sary. This  left  the  question  to  the  court  below, 
thus  :  Was  the  evidence  sufficient  to  show  a 
license  ?  If  not,  was  there  evidence  enough  to 
conclude  the  defendant,  without  the  formal 
proof  of  a  license  ?  Again;  was  the  evidence 
sufficient,  in  either  view,  to  sustain  the  whole 
or  any  part  of  the  plaintiff's  claim  ?  The  fatal 
objection  is,  that  these  may  have  been  all  ques- 
tions on  the  weight  of  the  evidence.  Neither 
the  referees  nor  the  court  tell  us  whether  they 
allowed  and  acted  on  the  written  or  oral  evi- 
dence. The  former  received  some  of  both  aft- 
er objection  made,  but  the  court  do  not  tell  us 
whether  they  considered  it  properly  received 
or  not.  They  had  the  power  to  say  that  though 
improperly  heard,  it  could  do  no  harm,  for 
there  was  enough  of  lawful  proof  without  it. 
So  far,  it  is  impossible  to  see  that  the  court  de- 

•  cided  a  single  question  of  law. 

Then,  as  to  another  point  taken  by  the  de- 
fendant, viz. :  that  the  credits  entered  by  the 
plaintiff  within  the  six  years  would  not  take 
the  case  out  of  the  Statute  of  Limitations,  the 
court  decided  nothing  in  terms.  The  referees 
submitted  to  them  whether  the  statute  attached 
or  not,  \inder  the  circumstances.  The  court 
decided  simply  that  the  plaintiff  should  recov- 
21*J  er  *a  certain  sum.  We  may  infer  that 
they  allowed  the  credits  against  the  plaintiff, 
and  held  that  these  took  the  case  out  of  the 
statute;  but  they  might  have  proceeded  on  oth- 
er grounds.  Neither  the  dates  nor  other  par 
ticulars  as  to  the  credits  are  set  forth.  Be- 
side, I  do  not  see  that  the  point  was  made  be- 
fore the  referees  that  these  credits  could  not  be 
allowed  as  taking  the  case  out  of  the  statute. 
Had  it  been  raised,  perhaps  the  objection 
might  have  called  out  further  proof. 

It  is  enough,  however,  to  say  that  a  writ  of 

•  error  does  not  go  to  the  referees,  any  more 
than  to  a  jury;  it  lies  for  error  of  the  court  be- 
low only,  apparent  on  the  record  itself.  To  al- 
low a  writ  of  error  at  all  from  a  decision  on 
a  report  of  referees,  is  an  anomaly.     It  is  no- 
where expressly  given  by  statute,  nor  is  the 
method  of  making  the  report  a  part  of  the  rec- 
ord prescribed  by  statute.     A  special  verdict 
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was  always  a  part  of  the  record.  A  bill  of  ex- 
ceptions was  made  so  virtually  by  statute.  It 
is  only  in  analogy  to  a  special  verdict,  or,  if  you 
please,  under  the  equity  of  the  rule  which  al- 
lows a  special  verdict,  and  the  equity  of  the 
statute  allowing  a  hill,  that  a  report  can  be 
made  any  part  of  the  record.  If  it  do  not, 
therefore,  present  neat  points  of  law,  appear- 
ing to  have  been  expressly  or  necessarily  de- 
cided by  the  court,  the  whole  is  impertinent, 
and  must  be  disregarded.  It  is  not  on  the  rec- 
ord for  the  purposes  of  error,  as  was  held  in 
Denning  v.  Smith,  2  Wend.,  303,  306.  If  there 
be  no  point  of  law  decided  upon  the  report, 
the  court  below  ought  to  disallow  any  entry 
on  the  record  beyond  what  belongs  to  it  by  the 
common  law.  If  there  be  a  point  of  law,  they 
must,  in  the  name  of  the  referees,  find  and  en- 
ter facts,  or  rather  conclusions  of  fact  alone, 
raising  the  question  of  law,  saying  they  have 
decided  it  expressly,  or  putting  it  in  such  a 
posture  and  relation  upon  the  record  that  the 
question  plainly  appears  to  be  involved  in  the 
judgment  rendered.  The  substance  of  all  I 
have  said  on  this  subject,  will  be  found  to  have 
been  said  heretofore  by  the  Chancellor  in  Feet- 
er  v.  Heath,  before  cited,  which  was  a  case  in 
the  Court  of  Errors.  The  rule  cannot  be  de- 
parted from  in  the  least  without  entirely  dis- 
regarding the  nature  and  office  of  a  writ  of 
error. 

*But  if  the  evidence  be  all  considered  [*22 
as  stricken  out,  there  is  a  defect  in  the  record 
itself,  which  leaves  it  quite  doubtful  whether 
the  judgment  can  be  sustained.  I  allude  to  the 
form  of  the  general  report  of  the  referees,  or 
rather  what  should  have  been  a  general  report. 
This  is  an  essential  part  of  the  record.  The  ref- 
erees are  required  by  2  R.  S.,  305,  2d  ed.,  sec. 
43,  to  -hear  and  determine  the  matter  in  con- 
troversy. By  Id.,  306,  sec.  48,  they  may  be 
compelled  to  report  the  amount  they  find  due 
to  either  party  ;  and  by  Id.,  sec.  49,  if  the  re- 
port be  confirmed,  judgment  shall  be  entered 
thereon  in  the  same  manner  and  with  like  ef- 
fect as  upon  the  verdict  of  a  jury.  The  gen- 
eral report  must,  therefore,  by  statute,  and,  in- 
deed, in  the  nature  of  things,  be  entered  like  a 
general  verdict;  and  thus  it  becomes  examina- 
ble  on  error.  Now  in  the  case  at  bar,  the  ref- 
erees did  not  report  any  amount  as  definitely 
due  to  the  plaintiff.  They  merely  stated  the 
evidence  to  the  court  below,  subject  to  their 
opinion,  in  four  different  aspects.  They  say,  if 
the  court  are  of  a  certain  opinion  on  the  facts, 
then  they  find  one  sum;  if  of  another  opinion, 
then  a  different  sum;  if  of  a  third  opinion,  still 
another  sum;  and  if  of  a  fourth  opinion,  they 
find  for  the  defendant.  And  the  court  gave 
judgment  for  the  plaintiff,  after  finding  that 
one  out  of  the  four  hypotheses  proposed  was 
true.  The  report  determines  nothing  except 
upon  a  contingency ;  whereas,  the  statute  re- 
quires the  referees  generally  to  determine  and 
report  the  amount  due  to  either  party.  It  men- 
tions no  condition;  nor  is  there  anything  in 
the  nature  of  the  proceeding  or  the  analogy  of 
awards  or  verdicts,  which  would  warrant  the 
referees  in  thus  throwing  off  the  responsibility 
committed  to  them  by  the  law.  They  might 
as  well  report  the  facts,  and  say  they  could 
not  find  one  way  or  the  other,  and  leave  the 
whole  open.  Indeed,  they  have  here  come  lit- 
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tie  short  of  that.  A  jury  may  find  a  special 
verdict,  and  refer  the  law  to  the  court ;  but 
they  cannot  make  as  many  alternatives  as  they 
please.  They  find  the  facts  ;  and  say,  if  on 
these  the  court  is  for  the  plaintiff  (in  the  lan- 
guage of  the  issue)  then  we  find  for  him  ;  if 
otherwise,  then  for  the  defendant.  But  in  no 
case  can  they  state  merely  the  evidence  which 
23*]  *came  before  them,  and  demand  that 
the  court  should  find  the  facts  which  go  to 
make  up  the  question  of  law.  The  report  i 
in  nature  of  a  verdict  subject  to  the  opinion  of 
the  court  below  on  a  case.  But  such  can  never 
be  noticed  as  part  of  the  record  on  a  writ  of 
error.  An  issue  having  been  joined,  it  could 
be  determined  only  by  a  verdict  or  report  of 
referees.  There  being  no  verdict,  and  the  re 
port  being  defective  in  substance,  probably  no 
judgment  could  be  rendered  on  an  entry  upon 
the  record  in  the  form  before  us.  But  I  advert 
to  the  defect,  merely  because  we  do  not  wish 
to  be  considered  as  sanctioning  this  mode  of 
reporting.  The  objection  to  the  form  was  not 
made  on  the  argument,  though  the  attention 
of  counsel  was  called  to  it.  Probably  the  form 
was  adopted  by  consent.  At  any  rate,  no  point 
was  made  upon  it  before  us  ;  and  it  might  be 
violating  the  understanding  of  the  parties, 
were  we  to  reverse  the  judgment  and  send  down 
the  cause  for  review  on  a  ground  not  even 
hinted  in  anyway;  indeed,  expressly  waived  by 
the  only  party  who  could  object.  The  forms 
of  business  in  the  court  where  the  cause  is 
pending,  are  many  times  mere  creatures  of 
practice  ;  and  consent  will  even  take  away  er- 
ror, if  the  objection  do  not  reside  in  a  want  of 
jurisdiction.  A  party  may  always  waive  a  law 
which  is  for  his  own  benefit.  The  whole  mat- 
ter seems  to  have  been  conducted  in  analogy  to 
a  proceeding,  once  very  common  in  this- court: 
a  verdict  subject  to  the  evidence  presented 
by  a  case  on  which  this  court  pronounced  as  a 
jury.  But  the  verdict  was  then  always  re- 
ceived and  entered  on  the  record  as  a  general 
one.  The  condition  on  which  it  was  received 
never  appeared  there;  nor  was  the  special  case 
alluded  to  in  any  way.  An  entry  of  the  con- 
dition would,  undoubtedly,  have  been  cause 
for  reversal  on  error.  We  cannot  object  to  any 
other  court  adopting  the  like  practice,  either 
in  respect  to  verdicts  or  reports;  though  it  was 
found  so  inconvenient  here  that  we  narrowed 
it  by  a  general  rule  requiring  the  case  to  be  as 
certain  as  a  special  verdict.  But  when  a  rec- 
ord comes  here  on  error,  it  must  present  a 
definite  verdict  or  report.  The  court  of  orig- 
inal jurisdiction,  on  a  case  subject  to  their 
24*]  opinion,  exercise  the  *right  of  entering 
the  verdict  or  report  in  that  way,  as  the  lan- 
guage of  the  jury  or  referees,  although  in  fact 
it  be*only  their  own  conclusion.  So  a  case  is 
sometimes  made  by  consent,  subject  to  be 
turned  into  a  special  verdict  or  bill  of  excep- 
tions; and  it  is  accordingly  molded  and  en- 
tered of  record  as  the  language  of  the  jury  or 
as  embodying  the  decisions  of  the  circuit  judge. 
The  record  before  us,  were  we  to  hold  it  de- 
fective, might,  and  we  may  infer  from  the 
course  taken,  would  be  amended  and  put  into 
regular  form  by  the  court  below. 

So  much  for  the  mode  in  which  the  matter 
before  us  is  presented.  It  is  entirely  clear  that 
we  cannot  notice  the  point  raised  as  to  the 
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Statute  of  Limitations.  It  is  impossible  to  con- 
jecture with  any  safety, or  even  probability, that 
it  was  raised.  The  only  hint  as  to  the  credits 
given  by  the  plaintiff,  is  in  that  part  of  the 
case  where  the  defendant  abandoned  all  claim 
to  credit  or  set-off,  without  saying  one  word 
of  the  purpose  he  had  in  view.  His  very  ob- 
ject, perhaps,  was,  to  obscure  the  bearing  it 
might  have  at  the  hearing,  and  present  it  for 
the  first  time  on  error  brought. 

I  think  it  also  quite  certain,  on  the  principles 
stated,  though  the  conclusion  is  not  so  direct, 
that  the  points  decided  by  the  referees  on  ad- 
mitting or  denying  evidence  adduced  to  prove 
the  qualifications  of  the  plaintiff  below,  are 
not  sufficiently  stated.  But  suppose  I  am  mis- 
taken, and  it  is  our  duty  to  examine  their  de- 
cisions, let  us  see  to  what  they  amount. 

In  the  first  place,  I  doubt  much,  whether  the 
defendant  below  after  retaining  the  plaintiff 
as  a  physician,  and  accepting  his  services  as 
such,  could  call  upon  him  in  the  first  instance 
to  prove  a  regular  license.  In  other  like  cases 
the  presumption  is  against  the  defendant.  It 
is  so  as  between  attorney  and  client,  in  a  suit 
for  services  performed  under  a  retainer.  Pearce 
v.  Whale,  7  Dowl.  &  R.,  512,  515,  per  Bayley, 
J.;  8.  C.,  5  Barn.  &  C.,  88.  There  if  the  ob- 
jection sound  in  the  fact  that  the  plaintiff  was 
never  admitted,  or  that  his  admission  has  be- 
come inoperative,  it  lies  with  the  defendant  to- 
show  it.  Id.;  and  seeBerryman  v.  Wise,  4  T. 
R.,  366;  and  other  cases,  1  Phil.  Ev.,  227; 
Cowen  *&  H.,  ed.  Besides,  the  contrary  [*25 
would  be  doing  great  violence  to  the  presump- 
tion that  no  man  will  transgress  the  command, 
of  a  positive  law.  The  plaintiff  had  practiced 
some  40  years  at  least;  for  much  of  this  period, 
there  was  a  penalty  collectible  of  anyone  who- 
practiced  without  a  license  ;  and  such  an  act 
was,  for  the  whole  period,  contrary  to  the  stat- 
ute. He  could  not  collect  the  wages  of  his 
practice.  Where  the  question  does  not  arise 
directly  on  indictment  or  action  for  violating 
a  statute  which  requires  a  license,  but  comes 
in  collaterally  as  here,  the  books  are  very 
strong  that  you  cannot  question  the  fact  of 
there  being  a  license  until  you  show  by  nega- 
tive proof  that  there  was  none.  Pearce  v. 
Whale,  already  cited,  went  on  that  principle. 
So  did  quite  a  number  of  cases  cited  in  1  Phil., 
ul  imp,  and  in  the  note  to  that  ed.,  p.  ^98.  In 
Smith  v.  Taylor,  4  Bos.  &  P.,  198,  two  of  the 
judges  held  that  a  slanderer  calling  the  plaint- 
iff, Dr.  Smith,  and  imputing  not  awant  of  de- 
gree but  of  qualification  as  a  physician,  could 
not  call  upon  him  in  an  action  for  the  slander 
to  prove  his  degree,  especially  as  the  defend- 
ant had,  as  an  apothecary,  followed  the  direc- 
tions of  the  plaintiff.  The  time  during  which' 
the  plaintiff  had  practiced  was  also  considered 
material.  Vide,  also,  Combe  v.  Pitt,  3  Burr., 
15H6;  and  Reyg  v.  Cargenven,  2  Wils.,  895. 

But  if  the  plaintiff  be  put  to  the  strictest 
proof,  how  will  he  then  stand?    He  produced 

regular  license  under  the  Act  of  Mar.  28, 
1797,  3  Greenl.,  417,  sec.  1.  That  Act  required 
aim  to  produce  satisfactory  evidence  to  some 
judge  of  the  C.  P.  of  this  State,  or  other  offl- 
er  mentioned,  that  he  had  practiced  physic, 
or  surgery,  or  both,  for  the  term  of  two  years 
irevious  to  Oct.  1,  1797,  or  satisfactory  evi- 
lence  that  he  had  studied,  etc.  It  also  required 
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him  to  obtain  a  certificate  of  such  satisfactory 
evidence,  fiom  the  officer,  under  his  hand  and 
seal,  file  it  with  the  clerk  of  the  county  where 
he  resided,  and  take  a  certified  copy  subscribed 
by  the  clerk;  otherwise  he  incurred  a  penalty 
of  $25  for  every  act  of  professional  practice. 
The  license  produced  was,  perhaps,  not  strict- 
ly formal ;  but  no  defect  was  specifically 
26*]  pointed  out.  It  is  said,  however,  non 
constat  that  Simon  Veeder  was  a  judge  when 
he  made  the  certificate  of  Sep.,  1797.  Of  this 
objection  we  now  hear  for  the  first  time.  Had 
it  been  raised  before  the  referees,  doubtless 
the  fact  of  his  being  a  judge  would  have  been 
shown,  as  it  might  have  been,  by  evidence  all 
unde  ;  Vide,  per  Denman,  Ch. ,].,  in  Collinx  v. 
Carnegie,  1  Ad.  &  Ell.,  (595  ;  or,  if  raised  in 
the  court  below,  the  original  certificate  was 
among  their  records,  and  the  official  authority 
of  Veeder  might  have  been  proved,  or  so  well 
known  as  not  to  be  questioned.  This  shows 
how  important  it  is  that  we  should  have  the 
points  before  us  which  were  raised  and  de- 
cided by  the  court,  with  the  ground  of  the  de- 
cision. The  mode  of  proof  was  not  questioned; 
and  taking  Mr.  Veeder,  as  we  must,  for  a  judge 
of  the  Montgomery  C.  P.,  the  certificate  was 
well  enough  in  point  of  substance.  This  was 
preceded  by  an  unofficial  certificate  that  the 
plaintiff  was  a  member  of  the  county  society 
formed  in  1806,  under  the  statute  of  that  year, 
ch.  138,  sec.  1,  revised  and  re-enacted,  2  R. 
L.,  1813,  p.  219.  See  the  note  (here.  In  1818, 
Sess.  L.,  of  that  year,  ch.  206,  the  Act  of  1813 
was  amended  and,  among  other  things,  every 
practitioner  of  medicine  was  required  to  at- 
tach himself  to  the  medical  society  of  his  coun- 
ty, by  lodging  his  certificate  w'ith  the  president. 
Sec.  7.  What  consequences  should  follow  the 
omission  is  not  declared.  The  unofficial  cer- 
tificate of  1820  was  produced  in  order  to  show 
that  the  plaintiff  had  complied,  as  I  suppose, 
with  the  then  last  statute.  The  referees  ap- 
pear very  properly  to  have  disregarded  both 
of  these  last  mentioned  certificates.  But  all 
were  referred  to  the  court,  together  with  the 
presumption  that  he  was  a  physician  in  regu- 
lar standing,  and  properly  connected,  arising 
from  the  parol  evidence.  By  this  he  appeared 
to  have  been,  de  facto,  a  member  of  his  county 
society  for  a  number  of  years.  The  regular 
evidence  of  membership  under  the  Act  of  1806, 
in  the  absence  of  any  statutory  provision, 
would,  perhaps,  have  been  the  entry  of  his 
name  as  a  member  in  the  books  of  the  Corpo- 
ration, the  genuineness  of  the  entry  being  first 
established.  This  would  certainly  be  evidence 
27*]  as  between  the  corporators;  and  *not  be- 
ing adduced  to  show  a  corporate  right  against 
a  stranger  ;  but  only  res  gextce  in  forming  the 
Corporation,  it  would  probably  come  within 
the  case  of  Highland  Turnpike  Co.  v.  M'Kean, 
10  Johns.,  154.  The  certificate  verifying  the 
original  formation  of  the  society,  required  by 
the  statutes  to  be  filed  with  the  county  clerk, 
might  also  have  been  evidence,  as  that  should 
and  doubtless  did,  contain  the  names  of  those 
who  convened.  But  the  plaintiff's  name  being 
there,  would  depend  on  the  question  whether 
he  was  present  at  the  organic  meeting,  or  was 
afterwards  admitted.  Under  the  Act  of  1818, 
the  certificate  required  to  be  filed  by  the  mem- 
ber himself  with  the  president,  would  have 
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been  perhaps  the  only  evidence.  The  certifi- 
cates produced  to  the  referees  were  not  evi- 
dence at  all,  unless  there  be  some  statute  giving 
them  a  greater  effect  than  they  have  by  the 
common  law.  We  were  referred  to  none  such, 
nor  are  we  aware  of  any.  I  speak  of  the  cer- 
tificates of  1806  and  1820.  I  do  not  perceive 
why  it  was  not  competent  to  prove,  as  was 
done,  membership  under  the  Acts  of  1806  and 
1S13,  by  showing  that  the  plaintiff  had  long 
been  in  fact  a  member  of  the  Corporation,  par- 
ticipating in  its  transactions.  Neither  of  these 
statutes,  that  we  are  aware,  requires  any  re- 
corded act  of  membership  as  essential  to  ad- 
mission. That  was  reserved  for  the  amenda- 
tory Act  of  1818.  Previous  to  that  a  few 
coming  together  and  acting,  and  filing  a  certifi- 
cate of  proceedings;  in  short,  going  on  with- 
in the  line  prescribed  by  the  statutes,  consti- 
tuted a  corporation;  the  number  of  which  was- 
subsequently  enlarged  by  the  accession  of 
members,  without  any  particular  form  of  ad- 
mission. That  the  plaintiff  below  was  so  quali- 
fied to  be  an  original  member  was  shown  by 
the  official  certificate  of  Judge  Veeder.  There 
was,  in  that  alone,  evidence  that  he  had  been 
a  regularly  licensed  practitioner  till  the  Act  of 
1818;  and  it  can  scarcely  be  contended  that  he- 
was  disqualified  by  an  omission  then  to  lodge 
his  name  with  the  president.  Besides,  it  is- 
clear  that  such  a  mere  ceremony  should  be  pre- 
sumed to  have  been  complied  with.  An  En- 
glish statute  requires  an  attorney  to  renew,  or 
rather  continue  his  license  by  taking  a  certifi- 
cate of  re  admission  *annually.  It  being  [*2& 
shown  that  he  had  continued  to  practice,  re- 
admission  was  presumed.  This  was  in  an  ac- 
tion against  his  client  for  his  fees.  Pearce  v. 
Whale,  7  Dowl.  &  R,  512  ;  8.  C.,  5  Barn.  & 
C.,  38.  The  decision  is  in  point. 

But  this  veteran  practitioner  having,  as  he 
believed,  fought  his  way  through  the  adverse 
legislation  of  nearly  half  a  century,  it  is 
thought  must,  at  all  events,  surrender  a  part  of 
his  claim  under  the  new  and  point  blank  pro- 
vision which  found  its  way  among  the  numer- 
ous alterations  introduced  into  the  revision  of 
1830.  1  R.  S.,  450,  2d  ed.,  sec.  16.  This  sec- 
tion provides  that  no  person  shall  practice 
physic  or  surgery  unless  he  shall  have  received 
a  license  or  diploma  for  that  purpose  from  one 
of  the  incorporated  medical  societies  in  this 
State,  or  the  degree  of  doctor  of  medicine,  etc.  i 
or  shall  have  been  duly  authorized,  in  a  cer- 
tain form,  under  the  laws  of  some  other  State 
or  country.  The  plaintiff  below  produced  no 
license  or  diploma  from  any  society.  His  cer- 
tificates, it  was  objected,  were  neither  of  then* 
technically  such;  and  if  a  license  was  necessa- 
ry, he  could  only  resort  to  the  certificate  of 
1797.  This  latter  was  substantially  according 
to  the  law  of  that  day,  and  conferred  a  right 
which  continued  for  life,  unless  devested  by 
some  disfranchising  statute.  The  provision  in 
the  Revised  Statutes  is  general.  It  prohibits 
all  persons  practicing,  unless  they  have  the  li- 
cense required.  It  is  not  in  terms  confined  to- 
persons  taking  licenses  after  1806,  when,  for 
the  first  time,  medical  corporations  could  be 
formed;  nor  does  it  expressly  say  it  means  not- 
to  touch  those  who  were  previously  licensed. 
There  were  classes  to  whom  it  may  be  equi- 
tably applied,  probably  most  persons  now  in 
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practice,  for  the  granting  of  corporate  licenses 
or  diplomas  commenced  so  early  as  1800:  tide. 
Sess.  L.  of  that  year,  ch.  138,  sec.  4;  and  was 
continued  in  the  subsequent  Acts.  Vide  2  R. 
L..  of  1813,  221,  sees.  9,  21.  To  these  latter 
persons,  according  to  the  sound  rules  of  con- 
struction, it  should  be  confined;  and  we  think 
it  might  be.  if  necessary.  The  statute  can  have 
rample  scope,  without  working  injustice  to  any 
one.  Doth  v.  Van  Kleeck,  7  Johns,  477  and 
•cases  cited,  will  be  found  full  to  the  point  that 
29*]  it  should  be  so  construed  *as  not  to  in- 
terfere with  previously  vested  rights.  Timmer- 
man  v.  Morrison,  14  Johns.,  369,  is  directly  in 
point  on  a  similar  general  provision  in  the 
Medical  Act  of  1813.  2  R.  L.,  219,  222,  sec.  12. 
But  if  it  were  necessary  for  the  plaintiff  be- 
low to  renew  his  license,  non  conatat  that  it  was 
not  done.  Such  a  defect  would  reach  but  to 
the  latter  part  of  his  practice  in  the  defend- 
ant's family.  He  had  been  retained  long  before 
1830,  and  continued  to  practice  generally  after 
that  time.  The  presumption  is,  therefore,  that 
lie  had  obtained  the  proper  diploma  under  the 
Revised  Statutes;  in  other  words,  renewed  his 
license,  within  the  principle  of  Pearcev.  Whale, 
before  cited.  I  refer  to  the  case  and  reasoning 
of  the  judges, as  in  point,  that  to  resist  a  claim 
of  this  kind,  for  want  of  qualification,  it  lies 
with  the  defendant  to  prove  clearly  that  the 
person  whom  he  retained  and  who  performed 
the  services, has  not  renewed  his  license.  There 
lie  proved  it  had  not  been  renewed  in  the  K. 
B.  The  court  said  he  must  go  further,  and 
prove  an  omission  to  renew  in  the  C.  P. ;  for  a 
•renewal  in  either  court  entitled  the  plaintiff  to 
practice.  Vide,  also,  2  Phil.  Ev.,  72,  1st  Am. 
from  7th  Lond.  ed. ;  also,  1  Phil.  Ev.,  ed.  by 
•Co wen  &  H.,  p.  227,  and  ».,  p.  298.  No  at- 
tempt was  made  in  the  case  at  bar  to  disprove 
the  fact  of  the  plaintiff  having  a  license.  The 
express  statutory  declarations  running  through 
the  various  revisions,  that  any  person  practic- 
ing without  the  proper  authority,  shall  be  dis 
•qualified  to  sue  and  collect  any  compensation 
for  his  services,  do  not  vary  the  rule  of  evi- 
dence. They  were  but  impositions  of  an  ad- 
ditional pena'lty.  None  of  the  statutes  declare 
•on  which  side  the  onus  lies.  None  of  them  pro- 
fess to  be  statutes  of  evidence.  We  are  left  for 
that  to  the  common  law;  and  on  looking  into 
.adjudications  in  many  cases  precisely  analo- 
gous in  principle,  it  will  be  found  that  the  de- 
fense labored  throughout  under  the  difficulty 
of  assuming  that  the  plaintiff  was  bound,  in 
the  first  instance,  to  prove  his  license  affirma 
tively;  whereas  the  law  presumed  that  he  had 
one,  until  the  contrary  was  proved.  The  rule 
in  such  a  case  as  this  is  more  obvious  and  rea- 
sonable in  its  application,  inasmuch  as  the  de- 
3O*j  fendant  all  along  *admitted,  by  the  very 
.actor  retaining  the  plaintiff,  that  he  was  a  reg- 
ular physician.  There  was  no  pretense  that  he 
was  employed  as  a  mere  Sangrado,  like  a 
-N-am  or  root  doctor.  Such,  I  admit,  would 
have  been  prima  facie  evidence  that  he  was  not 
legally  qualified.  Vide,  Collins  v.  Carnegie,  1 
Ad.  &  Ell.,  695;  Pickford  v.  Gutch,  8  f .  R.. 
305,  n.;  Moises  v.  'ihornton,  Id.,  303.  His  ac- 
count current,  sustained  by  proof  to  the  satis- 
faction of  the  referees,  partakes  too  strongly  of 
the  materia  medica,  and  other  professional  in- 
dicia, to  leave  a  doubt  that  he  was  called  and 
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acted  throughout  as  a  regular  practitioner.  In 
short,  this  character  was  openly  assumed  on 
one  side,  and  virtually  admitted  on  the  other. 
The  case  is  thus  brought  plainly  within  the 
principle  of  Berrymanv.  Wine,  4T'R.,366, 367, 
already  cited.  There  the  defendant  accused 
the  plaintiff  of  swindling,  and  threatened  to 
have  him  struck  off  the  roll  of  attorneys.  He 
sued  in  slander,  the  declaration  reciting  that 
he  was  an  attorney.  On  the  trial,  upon  not 
guilty  pleaded,  it  was  objected  that  be  must 
prove  himself  to  be  an  attorney  in  the  usual  way 
by  showing  his  admission,  or  proving  a  copy 
of  the  roll.  But  the  court  held  the  slander  it- 
self a  virtual  admission  of  his  character,  and 
that  it  was,  at  all  events,  enough  to  prove  that 
he  acted  as  an  attorney.  Buller,  J.,  added:  In 
actions  brought  by  attorneys  for  their  fees,  the 
proof  now  insisted  on  has  never  been  required." 

In  any  view  which  can  be  taken  of  the  case, 
I  think  the  judgment  of  the  court  below  must 
be  affirmed. 

The  other  judges  concurred  in  the  result, 
without  expressing  any  opinion  on  the  ques- 
tion whether  a  physician  can  recover  his  fees 
without  producing  a  license  to  practice. 

Judgment  affirmed. 

Cited  in-1  Denio,  180 ;  3  N.  Y.,  505 ;  4  N.  T.,  493 ;  12 
Barb.,  25. 
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Action  on  Attachment  Bond — Measure  of  Dam- 
ages— Pleading. 

In  an  action  on  an  attachment  bond  where  the 
party  ailing  out  the  attachment  has  failed  to  recover, 
the  plaintiff  is  entitled  to  recover,  not  only  the 
costs  of  the  defense  in  the  suit  before  the  Justice, 
but  also  damages  for  the  seizure  and  detention  of 
the  property. 

A  plea  of  non  damniflcattis  as  to  part,  and  tender 
of  a  sum  certain  as  to  the  residue  in  bar  of  the  ac- 
tion cannot  be  sustained. 

"HEMURRER  to  plea.  The  plaintiff  declared 
±J  on  an  attachment  bond  executed  by  Humph- 
rey and  Clark,  on  the  commencement  of  a  suit 
in  a  justice's  court,  by  Humphrey  against 
Dunning.  The  bond  was  conditioned,  among 
other  things,  that  if  Humphrey  should  pay  to 
Dunning  all  the  damages  and  costs  which  he 
might  sustain,  by  reason  of  the  issuing  of  the 
attachment,  if  Humphrey  should  fail  to  recover 
judgment  in  the  suit,  then  etc.  The  plaintiff 
averred  that  an  attachment  was  issued  by  virt- 
ue whereof  his  goods  and  chattels,  to  the 
value  of  $300,  were  attached  and  kept  and  de- 
tained for  the  space  of  60  days  ;  that  subse- 
quently the  suit  commenced  by  "Humphrey  was 
discontinued,  and  thus  he  failed  to  recover 
therein.  The  plaintiff  then  avers  that  he  was 
subjected  to  great  expense  in  his  defense  of  the 
suit,  and  that  the  defendants  in  this  suit  had 
not  paid  all  the  damages  and  costs  etc.  The 
defendants  pleaded  non  damn ificatus,  except  as 
to  $10,  and  as  to  that  a  tender  before  suit 
brought.  To  which  plea  the  plaintiff  de- 
murred. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Nelson.  Ch.  J.  The  plea  is 
bad,  as  the  action  is  brought  for  the  recovery 
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of  unliquidated  damages.  Besides  the  costs  of 
defending  the  attachment  suit,  the  plaintiff 
here  is  entitled  to  such  damages  as  a  jury  may 
think  he  has  sustained  by  the  wrongful  seizing 
and  detaining  of  his  property.  If  it  was  taken 
•32*]  out  of  his  possession,  he  maybe  *entitled 
to  the  value  of  it;  if  seized  and  left  in  his  pos- 
session, to  such  damages  as  may  be  awarded 
for  the  unlawful  intermeddling  with  the  prop- 
erty. 

Judgment  for  plaintiff. 


MAGHEE  «.  KELLOGG  ET  AL. 

Assumpsit  Lies  for  Money  Paid  on  a  Judgment 
Subsequently  Reversed — Parties. 

Assumpsit  lies  to  recover  back  money  collected 
under  a  judgment  subsequently  reversed  on  error ; 
and  the  action  lies  against  the  real  parties  plaint- 
iffs, where  the  suit  was  prosecuted  in  the  name  of 
a  nominal  plaintiff :  e.  g.,  by  assignees  of  a  chose  in 
action  in  the  name  of  the  assignor. 

Citations— 6  Cow.,  287;  2  Day,  153;  5  Paige,  539. 

THIS  was  an  action  of  assumpsit  upon  the 
money  counts,  tried  at  the  N.  Y.  Circuit, 
in  Feb. ,  1838,  before  the  Hon.  Ogden  Edwards, 
•one  of  the  Circuit  Judges. 

The  defendants,  as  the  assignees  of  a  judg- 
ment, recovered  by  David  Field  against  Em- 
ma Boyer  for  about  $670  damages  and  costs, 
•commenced  a  suit  in  the  Court  of  Chancery, 
in  the  name  of  Field  as  complainant,  but  for 
their  own  benefit,  against  the  plaintiff  and 
others.  In  the  bill  filed  it  was  alleged  that  a 
conveyance  of  certain  lands,  which  had  been 
made  by  Mrs.  Boyer,  the  judgment  debtor  to 
the  plaintiff  in  this  suit,  was  fraudulent  and 
void  as  against  the  complainant,  who  was  a 
judgment  creditor.  The  defendants  in  chan- 
cery, among  other  things,  alleged  in  their  an- 
swer that  the  judgment  had  been  assigned  to 
the  defendants  in  this  suit.  Replications  were 
filed,  and  orders  to  produce  witnesses  entered, 
but  no  proofs  were  taken  by  either  party.  In 
May,  1831,  the  cause  having  been  brought  to 
&  hearing,  the  Vice-CJuincelhr  made  a  decree, 
•declaring  the  conveyance  from  Mrs.  Boyer  to 
the  plaintiff  fraudulent  and  void,  and  direct 
ing  the  land  to  be  sold,  and  the  money  applied, 
in  part,  to  the  satisfaction  of  the  complainant's 
judgment  and  the  costs  of  the  suit  in  chancery. 
The  land  was  sold  under  the  decree,  and  in 
Aug.,  1831,  a  part  of  the  proceeds  of  the  sale, 
amounting  to  $995.73,  was  paid  over  to  the 
solicitor  employed  by  the  defendants  in  this 
suit  to  carry  on  the  proceedings  in  chancery. 
33*]  The  solicitor  retained  *his  costs,  and 
paid  over  the  balance,  $812,  to  the  defendants. 
•On  appeal  to  the  Chancellor,  the  decree  of  the 
Vice  Chancellor  was,  in  May,  1834,  reversed; 
but  the  reversal  was  not  to  prejudice  the  title 
•of  the  purchaser  under  the  decree.  It  was 
further  ordered  that  the  plaintiff  in  this  suit 
be  restored  to  so  much  of  the  purchase  money 
as  had  been  paid  over  to  the  solicitor  as  above 
mentioned.  This  decree  was,  in  Dec.,  1834, 
affirmed  in  the  Court  of  Errors.  The  plaintiff 
then  brought  this  action  to  recover  the  money 
which  had  been  collected  out  of  her  property, 
and  paid  over  to  the  defendants  under  the  or- 
der of  the  Vice- Chancellor.  The  defendants 
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moved  for  a  nonsuit,  which  was  refused.  Ver- 
dict for  the  plaintiff  for  $1,446.85.  The  de- 
fendants now  move  for  a  new  trial  on  a  case. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  J.  Edwards,  for  plaintiff. 

By  the  Court,  Bronson,  J.  It  is  settled,  so 
far  as  this  court  is  concerned,  that  money  paid 
on  a  judgment  which  is  afterwards  reversed 
on  error,  may  be  recovered  back  in  an  action 
of  indebitatus  assumpsit,  for  money  had  and 
received  to  the  use  of  the  party  who  paid  it. 
Clark  v.  Pinney,  6  Cow.,  297.  But  it  is  said  in 
this  case,  that  the  action  should  have  been 
brought  against  Field,  the  nominal  complain- 
ant in  the  Court  of  Chancery,  and  not  against 
the  defendants,  who  were  his  assignees;  and 
the  case  of  Lyman  v.  Edwards,  2  Day,  153,  is 
relied  on  by  the  defendants.  That  case  has  al- 
ready been  questioned  in  this  State,  Field  v. 
Maghee,  5  Paige,  539,  and  I  think  we  ought  not 
to  follow  it.  The  courts  in  Conn,  have  not 
gone  so  far  as  we  have,  in  recognizing  and  en- 
forcing the  rights  of  the  assignee  of  a  chose  in 
action;  and  if  they  look  only  to  the  nominal 
plaintiff  when  the  assignee  asks  protection,  the 
principle  should  be  applied  throughout,  and 
the  assignee  should  not  be  subjected  to  any 
burden.  But  in  this  State  nothing  remains  of 
the  old  doctrine  that  a  chose  in  action  is  not 
assignable,  *but  the  formal  remnant  [*34 
which  requires  the  assignee  to  sue  in  the  name 
of  the  original  creditor.  The  rights  of  the  as- 
signee are  recognized  and  protected  as  fully  as 
though  he  were  the  plaintiff  on  record;  and  on 
the  other  hand,  he  is  liable  for  costs  if  the  suit 
fails,  and  should,  upon  principle,  be  subjected 
to  all  the  burdens  which  may  result  from  the 
litigation.  He  is  the  real  party;  and  if  we  re- 
gard him  as  such  when  his  interest  requires  it, 
common  justice  demands  that  he  should  be  so 
regarded  throughout.  If  we  allow  the  assignee 
to  say  he  is  the  owner  of  the  debt,  when  the 
defendant  sets  up  a  discharge  by  the  nominal 
plaintiff,  there  is  no  principle  which  will  per- 
mit him  to  thrust  forward  the  nominal  plaint- 
iff, when  the  defendant  ultimately  prevails  in 
the  litigation. 

There  is  nothing  in  the  case  which  will  war- 
rant us  in  saying,  that  this  was  a  mere  hy- 
pothecation or  pledge  of  the  judgment  against 
Mrs.  Boyer,  by  way  of  security  for  a  debt  due 
to  the  defendants  from  Field.  Whether  taken 
on  account  of  a  debt  or  not,  it  seems  to  have 
been  an  absolute  assignment  of  the  judgment, 
leaving  no  interest  in  the  assignor;  and  al- 
though the  bill  to  enforce  payment  of  the  judg- 
ment was  filed  in  the  name  of  Field,  the  suit 
was  commenced  by  the  defendants,  and  for 
their  own  benefit.  When  the  money  was  col- 
lected under  the  decree,  they  took  it;  and  now, 
after  the  decree  has  been  reversed,  they  must 
account  to  the  plaintiff  whose  land  was  sold  to 
raise  the  money. 

But  it  is  said,  that  it  was  adjudicated  in  the 
Court  of  Chancery  that  Field  was  the  real 
party,  and  that  the  plaintiff  is  not  now  at  lib- 
erty to  assert  the  contrary.  It  is  undoubtedly 
true,  that  the  rule  at  law,  that  an  assignee  of  a 
chose  in  action  cannot,  in  general,  sue  in  bis 
own  name,  does  not  prevail  in  courts  of  equity; 
and  if  the  allegation  in  the  answer  that  the 
judgment  was  assigned,  had  been  proved,  the 
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Chancellor  would,  no  doubt,  have  dismissed 
the  bill,  or  ordered  the  assignees  to  be  made 
parties.  But  nothing  was  adjudged  in  the 
Court  of  Chancery  on  the  subject,  for  the  ob- 
vious reason  that  the  assignment  was  neither 
proved  nor  admitted  in  that  suit.  The  objec- 
85*]  tion  set  up  in  the  answer  was  a  "merely 
formal  one.  The  merits  of  the  controversy 
were  precisely  the  same,  whether  the  suit  was 
prosecuted  by  Field,  or  by  the  assignees;  and  I 
cannot  think  the  plaintiff  is  estopped  from  as- 
serting, that  the  defendants  were  the  real  par- 
ties in  that  suit,  because  she  did  not  then  per- 
sist in  her  formal  objection,  and  compel  the 
defendants  to  appear  in  their  own  names. 

These  are  the  only  questions  which  were  dis- 
cussed on  the  argument. 

New  trial  denied. 

Explained-l  Sandf.,  212. 

Cited  in— 3  N.  Y.,  329 ;  72  N.  Y.,  582  ;  45  Barb.,  610, 
617  ;  4  Bos.,  207 ;  1  Hilt.,  362  ;  45  Cal..  629 :  39  N.  J.  L., 
558;  35  Ohio  St.,  647. 


DOUGLASS  «.  ROWLAND. 

Covenant  to  Account  and  Pay  Over — Action  Lies 
against  Guarantor  Without  Notice  of  Non- 
Performance  —  Decree  against  Principal  — 
When  Evidence  against  Guarantor — Statute  of 
Frauds— Covenant  under  Seal  Need  not  Ex- 
press Consideration — Aliter  as  to  Simple  Con- 
tract— No  Particular  Form  Necessary — It 
may  be  Implied  or  Inferred — Collateral  Facts 
— "  Value  Received"  Sufficient. 

Where  one  party  agrees  to  account  and  pay  over 
such  sum  as  shall  be  found  to  be  owing  by  him,  and 
a  third  person  covenants  that  the  party  thus  agree- 
ing shall  perform  the  agreement,  an  action  lies 
against  the  covenantor  or  guarantor,  without  no- 
tice from  the  covenantee  of  the  non-performance 
of  the  principal. 

A  decree  in  chancery  against  the  principal,  in  a 
cause  on  a  bill  filed  to  compel  an  account,  is  not 
evidence  against  the  guarantor,  unless  he  had  no- 
tice of  the  suit,  and  an  opportunity  given  to  defend 
in  the  name  of  his  principal. 

A  covenant  under  seal,  is  not  within  the  Statute 
of  Frauds  requiring  an  agreement  to  be  in  writing, 
expressing  the  consideration. 

In  a  simple  contract,  the  consideration  must  ap- 
pear on  the  face  of  the  writing,  or.  in  other  words, 
be  expressed  by  it ;  but  it  need  not  be  in  any  par- 
ticular form  ;  It  is  enough,  if  from  the  instrument, 
by  reasonable  construction,  the  consideration  can 
be  collected.  .Collateral  facts  or  surrounding  cir- 
cumstances to  which  the  promise  has  reference, 
may  be  looked  at  to  give  effect  to  the  contract.  A 
consideration  implied  or  inferred  from  the  terms  of 
the  instrument,  is  as  effectual  as  if  expressly  ap- 
pearing on  its  face. 

A  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  purporting  to  be  made  for 


value  received,  is  a  sufficient  expression  of  the  con- 
sideration, within  I  In-  UK  aning  of  the  statute  ;  the 
particular  consideration  need  not  appear;  it  is- 
enough  that  there  IK-  a  consideration. 

It  seems  that  the  dot  -trine  of  notice  of  non-per- 
formance, applicable  to  negotiable  paper,  does  not 
govern  in  the  case  of  guaranties,  where  the  guar- 
antor undertakes  absolutely  that  his  principal  shull 
perform.  If  it  be  intended  that  notice  shall  l»-  giv- 
en, it  must  be  provided  for  in  the  contract :  other- 
wise, the  guarantor  must  inquire  of  his  principal. 
So,  also,  it  seems,  that  the  same  rule  prevails  in  re- 
gard  lo  notice  of  acceptance  of  a  guaranty. 

Citations -2  U.  S.,  70.  sec.  2,  new  ed..  254,  sec.  52 ; 
19  Wend.,  557,  563;  13  Wend.,  121:  5  East,  10;  16 
Wend.,  343;  1  Hayes,  364.  356;  3  K.  S.,  656,  2d  ed.;  10- 
Moore,  395;  3  Hing.,  107;  10  Wend.,  218.  250:  Tell. 
Guar.,  42  ;  Theobald.  13;  1  Ad.  &  El..  57  :  Wig.  Extr. 
Ev.,  Addendum  before  p.  1.  Loud.  ed..  1835 ;  10  East, 
17  ;  Harg.  L.  Tr.,  257,  261.  262,  Dob.  ed.,  1787 ;  4 
Johns.,  359;  2  Cai.  Cas.,  150,  151 ;  Cro.  Jae.,  2X7,  4.'K, 
685;  1  Leon. .105^  4  Mod.,  230:  11  Mod..  48;  28alk., 
457:  Hardr.,  36.  42;  4  Day,  444;  1  Saund.,  32,  S3.  note 
(2);  Cro.  Eliz.,  250.  834:  Com.  Dig.  Plead.,  C,  ti9,  70.  -,:!, 
75;  Condition,  L,  8,  9 ;  Hob.,  51 :  1  Roll.  Abr..  463,  pi, 
15,  18 ;  1  Chit.  PI..  286,  Am.  ed.,  1828 :  12  Pick.,  133  :  8- 
East.  242  ;  5  Maule  &  S..  62 :  7  Cr.,  69,  92 :  1  Mas.,  323, 
340.  368,  371 :  3  Conn.,  438 :  1  Bos.  &  P.,  41» ;  2  Ham.,. 
430,  439.  440:  4  Greenl.,  521 ;  16  Johns.,  «7.  69.  70:  f 
Maule  &  S.,  557  :  17  Johns.,134 ;  7  Pet..  113.  125;  Yelv.r 
66;  2  H.  Bl..  613;  6  Pet..  624;  2  Taunt..  206;  1  Phil. 
Ev.,  Cow.  &  H's  ed.,  312,  321,  984,  669.  n.  485:  14 
Johns.,  79,  81 ;  18  Johns..  352;  1  Stark.  Ev.,  215,  217, 
Am.  ed.,  1837 ;  2  Bos.  &  P..  270 ;  1  Evans  Poth,.  562, 
Lond.  ed.,  1806 ;  1  Mill.  (La.),  85, 91 ;  1  Dall..  419 ;  3  T. 
K.,  374 ;  6  Johns.,  158,  159 ;  7  Johns.,  168 ;  1  Dana.  176, 
179 ;  5  Mon.,  266 ;  5  Binn.,  184 :  2  Hand..  313  :  3  Ham., 
487 ;  2  Leigh,  393 ;  5  Mart.  (La.),  193 ;  3  Harr.  &  McH.r 
242;  4  Hawks,  34;  Mood.&  M.,  247. 

THIS  *was  an  action  of  covenant,  tried[*3ft 
at  the  Herkimer  Circuit,  in  Nov.,   1838r 
before  the  Hon.  John  Willard.  one  of  the  Cir- 
cuit Judges. 

Sep.  2,  1833,  articles  of  agreement  were  en- 
tered into  between  the  plaintiff  and  one  George 
W.  Bingham,  whereby  it  was  mutually  agreed 
that  an  account  should  be  stated  between  the 
members  of  two  mercantile  firms  which  had 
theretofore  existed,  and  in  which  Bingham 
had  been  a  partner;  the  plaintiff  engaging  to- 
pay  to  Bingham  such  sum  as  upon  such  ac- 
counting should  be  found  due  to  him,  and 
Bingham  engaging  to  pay  to  the  plaintiff  such 
sum  as  should  be  found  due  from  him.  On 
the  same  day  an  instrument  in  writing,  writ- 
ten underneath  the  articles  of  agreement,  was- 
executed  under  the  hand  and  seal  of  the  de- 
fendant, in  these  words:  "For  value  received, 
I  do  hereby  covenant  and  agree  with  the  above 
named  Benjamin  Douglass,  that  the  said 
George  W.  Bingham  will  well  and  faithfully 
perform  on  his  part  the  above  agreement."  On- 
these  instruments  theaction  was  brought.  The 
plaintiff  in  declaring  set  them  forth,  and  after 
averring  performance  on  his  part,  of  all  the 


NOTE.— Notice  of  Acceptance  of  yuaranty—When 
necessary. 

Notice  of  acceptance  of  an  abnolute  guaranty  is  not 
necessary  unless  it  is  made  explicitly  or  by  clear  Im- 
plication a  condition  of  the  contract.  Penna-  Coal 
Co.  v.  Blake,  20  Abb.  L.  J.,  54  ;  aff'd  85  N.  Y.,  226  ; 
Smith  v.  Dann,  6  Hill.  543:  Whitney  v.  Groot,  24 
Wend.,  82 ;  Union  Bank  v.  Coster,  3  N.  Y.,  203. 

Guaranty— Statute  of  Frauds— Expression  of  Con- 
sideration. See  Rogers  v.  Knecland.  13  Wend.,  114, 
note;  Parker  v.  Willson,  15  Wend.,  343,  note;  Watson 
v.  McLaren.  19  Wend.,  557.  note. 

An  absolute  guarantor  is  liable  on  default  of  the 
principal  without  proof  of  demand  and  notice.unless 
they  are  provided  for  in  the  contract.  Allen  v. 
Rightmere.  20  Johns.,3«5;  Mann  v.  Eckford,15  Wend., 
502;  Rennselaer  v.  Miller.  Hill  &  D.  Supp.,237;  Mor- 
ris v.  Wadsworth,  11  Wend.,  100:  Eneas  v.  Hoops.  42 
Super.  Ct.,  517;  Thompson  v.  Glover.  78  Ky.,  193; 
Ege  v.  Barnitz,  8  Pa.  St.,  304  ;  Wooley  v.  Sargent,  8 
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N.  J.  L.,  262 ;  Dickcrson  v.  Derrickson,  39  111.,  674  ; 
Breed  v.  Hillhouse,  7  Conn.,  623;  Parkman  v.  Brews- 
ter,  15  Gray,  271. 

For  limitations  of  this  doctrine,  see  Vinal  v.  Rich- 
ardson, 13  Allen,  521. 

Compare  Sanford  v.  Allen,  1  Cush.,  473:  Protection 
Ins.  Co.  v.  Davis,  6  Allen,  54;  Duncan  v.  Heller,  13 
S.  C.,  94. 

The  soundness  of  the  doctrine  is  questioned  In  2 
Parsons  on  Contracts,  29. 

See,  as  to  suit  against  principal,  McClungv.  Fryer, 
16  Pa.  St.,  293;  Miller  v.  BerKcy,  27  Pa.  St..  HIT: 
Wheeler  v.  Lewis.  11  Vt.,  265  :  Benton  v.  Fletchcr.31 
Vt.,  418 :  Dyer  v.  Gibson.  16  Wis.,  567. 

In  case  of  guaranty  of  collection,  due  diligence  In' 
exhausting  legal  remediesagainst  principal, is  a  con- 
dition precedent  to  the  liability  of  the  guarantor. 
Northern  Ins.  Co.  v.  Wright,  76  N.  Y".,  445;  and  see 
Schmitz  v.  Langhaar,  88  N.  Y..  503. 
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stipulations  contained  in  the  agreement  on  his 
part  to  be  performed,  alleged  that  Binghain 
was  indebted  to  the  said  mercantile  firms  in 
the  sum  of  $1,500:  that  he  would  not  account 
or  suffer  an  account  to  be  taken,  according  to 
'the  tenor  and  effect  of  the  articles  of  agree- 
ment, and  wholly  refused  so  to  do;  that  he, 
the  plaintiff,  was  obliged  to  and  did  file  a  bill 
in  chancery  to  compel  an  account.  That  such 
proceedings  were  thereupon  had,  that  subse- 
quently a  decree  was  made  in  the  Court  of 
'Chancery,  adjudging  Bingham  to  pay  to  the 
plaintiff  the  sum  of  $836.56,  with  the  interest 
thereof  from  Aug.  6,  1835,  together  with  the 
costs  of  the  plaintiff  to  be  taxed;  and  which 
were  subsequently  taxed  at  $200;  of  all  which 
it  was  alleged  the  defendant  had  notice.  He 
then  alleged  for  breach,  that  the  defendant  had 
not  caused  Bingham  to  perform,  fulfill  and 
'keep  all  things  in  the  articles  of  agreement 
•contained  on  the  part  of  Bingham  to  be  per- 
formed, fulfilled  and  kept,  although  often  re- 
.quested,  etc.  And  so,  etc.  The  defendant 
37*]  pleaded:  1.  *Non  est  factum;  2.  That 
Bingham  was  not  indebted  to  the  two  mercan- 
tile firms  in  the  agreement  mentioned. 

On  the  trial  of  the  cause,  the  plaintiff  read 
in  evidence  the  articles  of  agreement  set  forth 
in  the  declaration,  and  offered  to  read  the  cov- 
enant of  the  defendant  indorsed  thereon,  which 
was  objected  to  by  the  defendant's  counsel  as 
•being  within  the  Statute  of  Frauds  and,  there- 
fore, void;  the  objection  was  overruled  and 
the  covenant  read.  The  plaintiff  then  offered 
in  evidence  the  enrolment  of  the  decree  against 
Bingham,  as  set  forth  in  the  declaration, which 
was  objected  to  as  inadmissible,  the  defendant 
in  this  cause  not  being  a  party  thereto.  The 
objection  was  overruled  and  the  decree  read; 
from  which  it  appeared  that  Bingham  put  in 
.an  answer,  that  he  was  decreed  to  pay  the  sum 
mentioned  in  the  declaration,  and  that  the 
-costs  were  taxed  at  $184.12.  The  plaintiff  also 
read  in  evidence  an  exemplification  of  an  exe- 
cution issued  upon  the  decree  and  a  return  of 
nulla  bona,  etc.  Upon  this  evidence  the  plaint- 
iff rested.  The  defendant's  counsel  moved  for 
a  nonsuit,  upon  the  grounds:  1.  That  the  cov- 
enant not  expressing  any  consideration,  was 
within  the  Statute  of  Frauds  and  void,  al- 
though under  seal;  2.  That  the  decree  was  not 
proper  evidence  to  charge  the  defendant,  he 
not  being  a  party  to  the  suit  in  chancery,  and 
it  not  having  been  shown  that  he  had  notice  of 
that  suit;  and  3.  That  no  action  would  lie  un- 
til after  demand  and  refusal  to  pay.  The  mo- 
tion was  denied.  The  defendant  then  offered 
to  prove  that  Bingham  was  not  indebted  to 
either  of  the  firms  mentioned  in  the  articles  of 
agreement  specified  in  the  declaration;  the 
plaintiff  objected  and  the  proof  was  excluded. 
The  counsel  next  insisted  that  the  defendant 
was  not  liable  for  the  payment  of  the  costs  of 
the  suit  in  chancery;  but  the  judge  ruled  oth- 
erwise, and  the  jury,  under  his  charge,  found 
.a  verdict  for  the  plaintiff  for  $1.235.07  dam- 
ages and  six  cents  costs.  The  defendant  hav- 
ing excepted  to  the  various  decisions  made 
against  him,  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

38*]      *Mr.  S.  Stevens,  for  the  defendant, 
submitted  the  following  points: 

I.  The  covenant  of    the  defendant,  upon 
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which  this  action  is  brought,  is  within  the 
Statute  of  Frauds  and,  therefore,  void.  The 
consideration  is  not  expressed  in  the  covenant 
and  the  fact  of  its  being  under  seal,  does  not 
take  it  out  of  the  statute.  2  R.  S.,  135,  sec.  2: 
Rogers  \.  Kneeland,  13  Wend.,  114.  Where  the 
statute  directs  what  a  written  instrument  shall 
contain  to  make  it  valid,  such  direction  must 
be  complied  with,  or  the  instrument  is  void. 
The  addition  of  a  seal  to  a  written  instrument 
does  not  and  cannot  supply  the  omission  of 
words  required  by  the  statute  to  give  such  in- 
strument validity.  A  seal,  at  most,  only  im- 
plies a  consideration — the  statute  in  question 
requires  the  consideration  to  be  expressed  in 
the  instrument.  Previous  to  the  Revised  Stat- 
utes, it  was  not  necessary  that  the  considera- 
tion should  be  expressed.  If  the  court  could 
spell  out  the  consideration,  or  if  it  could  be 
fairly  implied  from  the  contract,  it  was  held 
to  be  sufficient.  But  the  Revised  Statutes  have 
altered  the  law  on  this  subject.  Now  the  con- 
sideration must  be  expressed  in  the  instrument 
itself.  The  court  are  not  at  liberty  to  spell  it 
out,  or  imply  it,  if  not  expressed  in  the  con- 
tract. Packer  v.  Willson,  15  Wend.,  343. 

II.  The  defendant  is  not  liable  to  an  action 
upon  his  covenant  to  the  plaintiff,  until  after 
actual  notice  of  Bingham's  default  to  perform 
the  contract  between  him  and  plaintiff,  and  a 
special  request  or  demand  of  performance  by 
defendant.     There  is  no  time  mentioned  in  the 
contract  between  plaintiff  and  Bingham,  when 
it  is  to  be  performed.     Consequently,  neither 
could  sustain  an  action  against  the  other  upon 
that  contract,  without  a  special  demand  of 
performance,  and  reasonable  time  given.     Os- 
borne  v.  Lawrence,  9  Wend.,  135.     A  fortiori 
the  guarantor  of  Bingham  is  entitled  to  notice 
of  default  and  demand  of  performance. 

III.  The  circuit  judge  erred  in  admitting 
the  decree  of  the  Court  of  Chancery  in  favor 
of  the  plaintiff  against  Bingham,  as  conclusive 
evidence  against  the  defendant:  1.  The  decree 
was  not  legal  or  proper  evidence  against  the 
defendant,  for  any  purpose.     He  was  not  a 
party  or  privy  to  it,  or  to  *the  cause  in  [*3Q 
which  it  was  made.nor  had  he  any  knowledge 
or  notice  whatever  of  it.  He  could  not,  there- 
fore, be  affected  by  it.    1  Phil.  Ev.,  222,  ch.  2, 
sec  1;  1  Stark.  Ev. ,  191,  sec.  60;  Casev.  Reeve, 
14  Johns.,  79,  81;Maybee  v.  Awry,  18  Id.,  352. 
2.     But,  at  most,  the  decree  was  only  prima 
facie  evidence.  It  was  not  conclusive  upon  the 
defendant. 

IV.  The  judge  also  erred  in  rejecting  the 
evidence  offered  by  the  defendant.     Under  the 
issues  joined  in  this  cause,  the  defendant  cer- 
tainly had  a  right  to  give  the  evidence  offered. 
It  was  simply  offering  to  prove  his  second 
plea,  and  the  evidence  offered  was  legal,  per- 
tinent and  proper,  and  should  have  been  ad- 
mitted by  the  circuit  judge. 

V.  The  defendant  was  not  liable  for  the 
costs  of  the  chancery  suit  in  favor  of  the  plaintiff 
against  Bingham.  The  judge,  therefore,  erred 
in  deciding  that  the  plaintiff  was  entitled  tore- 
cover  the  amount  of  the  taxed  bill,  with  inter- 
est from  the  time  of  taxation. 

Mr.  J.  A.  Spencer,  for  the  plaintiff, 
urged  : 

I.  That  the  covenant  of  the  defendant  was 
not  within  the  Statute  of  Frauds:  because,  1. 
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The  agreement  was  in  writing  acknowledging 
a  consideration  on  its  face;  2.  The  seal  im- 
ports a  consideration  prima  fade  ;  8.  It  will 
be  deemed  a  part  of  the  original  articles  of 
agreement — the  covenant  of  the  plaintiff  on  a 
good  consideration. 

II.  The  enrollment  of  the  decree  in  the  Court 
of  Chancery  was  properly  admitted  in  evidence 
against  the  defendant.     Howland  had  cove- 
nanted first,  thatBingham  should  account  and 
state  a  balance;  and  secondly,  that  he  should 
pay  such  balance  to  Douglass.     If  Bingham 
had  accounted  voluntarily  with  Douglass  and 
had  struck  the  balance,  can  it  be  pretended 
that  Howland  would  not  have  been  concluded 
by  it?   Douglass  compelled  him  to  account  by 
bill,   and  he  did  appear  and  account,  and  a 
balance  was  struck.     Is  he  not  equally  con- 
cluded? There  was  no  necessity  to  make  How- 
land  a  party  to  the  accounting,  whether  volun- 
4O*]  tary  *or  compulsory.     He  had  fully  au- 
thorized the  plaintiff  to  treat  and  account  with 
Bingham. 

III.  The  amount  of  recovery  was  right.  The 
costs    were    damages    consequent    upon    the 
breach  of  the  covenant  to  state  an  account  vol- 
untarily.    The  whole   amount  found  due  on 
accounting  is  damages,  because  Bingham  did 
not  pay  as  he  had  covenanted  to  do  when  the 
account  was  stated. 

By  the  Court,  Cowen,  J.  The  statute  pro- 
vides that,  in  the  following  cases,  every  agree- 
ment shall  be  void,  unless  such  agreement 
or  some  note  or  memorandum  thereof  express- 
ing the  consideration,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith: 
1.  Every  agreement  that,  by  its  terms,  is  not 
to  be  performed  within  one  year  ;  2.  Every 
special  promise  to  answer  for  the  debt,  default 
or  miscarriage,  of  another  person.  2R.  S.,  70, 
new  ed.,  sec.  2. 

It  is  objected  that  though  the  guaranty  of 
the  defendant  be  subscribed  by  him,  it  is  void 
as  not  expressing  the  consideration.  I  have  no 
doubt  that  the  words  "for  value  received," 
are  a  sufficient  expression  within  the  meaning 
of  the  statute.  Watson  v.  M'Laren,  19  Wend., 
557,  563.  But  the  guaranty  itself  is  not  within 
the  statute;  therefore,  there  was  no  need  of  any 
such  expression.  The  statute  in  terms  speaks 
only  of  a  special  promise  to  answer,  etc.  The 
instrument  declared  on  is  a  covenant,  the  seal 
of  which  imports  a  consideration.  I  know  a 
doubt  was  thrown  out  upon  this  point,  by  the 
learned  Chancellor,  in  Rogers  v.  Kneeland,  13 
Wend.,  121.  We  think,  however,  without 
foundation,  whether  the  words  or  the  spirit  of 
the  statute  be  considered.  It  has  been  said  in 
another  case  that  since  the  statute,  where  the 
guaranty  is  a  simple  contract,  a  more  direct 
expression  of  consideration  is  necessary  than 
under  the  former  Act.  Packer  v.  Wtthon,  15 
Wend  ,  343.  In  that  case,  there  was  no  con- 
sideration collectible  from  the  words  of  the 
guaranty,  within  any  of  the  English  or  Amer- 
ican cases.  The  words  were,  simply:  "  I  guar- 
antee the  payment  of  the  within  note  in  six 
41*]  months."  *So,  "I  guarantee  to  you  the 
payment  of  the  above,  "written  under  an  account 
current.  Bewley  v.  Whiteford,  1  Hayes,  Irish 
Exch.,  356.  To  imply  a  consideration  in  such 
cases,  requires  the  merest  straining  of  the  fan- 
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cy,  and  would  be  directly  to  overrule,  Wain  v. 
Warltert,  5  East,  10,  which  held  that  a  consid- 
eration must  appear  on  the  face  of  the  writing; 
!  in  other  words,  be  expressed  by  it.  That  rule 
j  has  been  followed  in  England  by  allowing  cx- 
I  pressions  more  or  less  direct,  but  has  never 
been  overruled  there.  By  the  courts  of  some 
of  the  neighboring  States,  the  rule  has  been 
questioned  and,  indeed,  repudiated  as  not  with- 
in the  old  statute,  and  it  did  not  pass  without 
some  question  even  in  England.  In  such  a 
posture  of  things,  to  remove  all  doubt  of  its 
being  adhered  to,  the  Legislature,  when  they 
came  to  revise  the  statutes,  enacted  the  rule. 
The  difference  between  the  old  and  new  stat- 
ute, as  mentioned  by  the  revisers  in  their  note, 
is  "  the  requiring  the  consideration  of  the 
agreement  to  be  specified."  3  R.  S.,  656,  2<i 
ed.  The  marginal  note  to  Wain  v.  Warlters  is, 
that  the  agreement  was  holden  void,  because 
the  consideration  was  not  stated.  Whether  we 
say  it  must  be  expressed  as  in  the  statute  spec- 
ified as  in  the  notes,  or  stated  as  in  East,  it  ap- 
pears to  me  the  intent  must  must  be  the  same. 
The  principle  is,  that  the  consideration,  being 
an  important  part  of  the  agreement,  should  be 
made  apparent  in  writing  as  well  as  the  promise. 
That  either  should  be  expressed  in  any  par- 
ticular way  is  contrary  to  the  analogy  of  the 
law,  which  requires  courts  to  construe  the  lan- 
guage of  all  contracts  according  to  the  intent 
of  the  parties,  and  at  the  same  time  with  the 
view  ut  res  magis  valeat  quam  pereat.  That  in 
any  of  them  we  must  often  labor  to  find  the 
intent,  is  true.  In  the  language  of  Tindal,  Ch. 
J.,  in  Morley  v.  Boothby,  10;  J.  B.  Moore,  395;  8. 
C.,  8  Bing.,  107,  which  in  Packer  v.  Willnon,  is 
doubted  for  law  with  us,  how  often  are  we  put 
to  find  the  meaning  by  fair  inference  from  the 
language,  or  as  it  were,  to  spell  it  out.  The 
latter  is  but  a  figure  of  speech;  but  if  taken  lit- 
erally, does  it  follow  that  the  consideration  is 
the  less  expressed  because  we  are  obliged  to 
spell  out  the  meaning?  All  that  Tindal,  Ch.  J., 
declared,  was  but  another  mode  of  saying  that 
this  *part  of  the  contract  is  open  to  the  i*42 
rules  of  construction  the  same  as  the  other 
parts.  The  commencement  of  his  very  phrase 
is:  "  If  you  can,  by  reasonable  construction, 
collect  from  it  the  consideration,  it  is  enough  " 
A  thing  is  not  the  less  expressed,  because  it 
might  have  been  plainer.  The  Legislature  do 
not  enact  that  it  shall  not  be  obscurely  ex- 
pressed, nor  could  they  with  any  propriety  till 
human  nature  is  remodelled.  They  prescribe 
no  exact  form.  It  may  be  in  figures,  abbrevi- 
ations, in  a  foreign  or  dead  language;  defective 
in  spelling  or  syntax,  elliptical,  ambiguous. 
Some  of  the  most  difficult  cases  on  the  rule  re- 
specting the  ambiguitas  latens  of  written  con- 
tracts have  arisen  on  these  guaranties.  You 
are  to  see  what  they  mean  in  such  case  by  look- 
ing to  collateral  facts  or  surrounding  circum- 
stances. You  do  this  in  order  to  sustain  the 
most  solemn  contracts,  such  as  deeds  or  wills. 
An  abbreviation  may  be  explained  by  an  ex- 
pert. Even  records  and  judicial  proceedings 
are  often  quite  obscure,  till  you  look  abroad 
and  connect  them  with  what  they  are  speaking 
of.  Are  all  these  and  the  like  analogies  to  be 
violated,  because  the  phrase  to  be  construed 
happens  to  make  part  of  a  contract  under  the 
Statute  of  Frauds?  I  agree  that  Rogers  v. 
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Kneeland,  10  Wend.,  218,  250,  presents,  both 
in  the  case  itself  and  the  hooks  cited  by  Mr.  J. 
Nelson,  a  fair  specimen  of  t,he  English  con- 
struction under  the  rule  in  Wain  v.  Warlters. 
Rogers  v.  Kneeland  raised  a  question  of  latent 
ambiguity.  The  expression  of  consideration 
was  to  be  made  intelligible  by  looking  out  of 
the  contract  in  question  for  other  transactions 
and  contracts,  express  or  implied,  to  which 
the  guaranty  had  reference.  In  commenting 
upon  English  cases,  Mr.  J.  Nelson  observes  : 
"A  consideration  implied  or  inferred  from  the 
terms  of  the  instrument,  is  as  effectual  as  if  ex- 
pressly appearing  on  its  face.  It  is  a  general 
principle  applicable  to  all  instruments  or  agree- 
ments, that  whatever  may  be  fairly  implied 
from  the  terms  or  language  of  an  instrument, 
is,  in  judgment  of  law,  contained  in  it."  What 
is  this  but  saying  it  is  expressed,  perhaps  in  a 
general  way.  You  say  a  man  made  a  feoff- 
ment:  that  is  saying  he  made  livery  of  seisin, 
though  the  latter  words  are  not  used.  Feoff- 
43*]  ment  *implies  livery;  therefore,  the  lat- 
ter is  expressed  just  as  well  and  better  than  if 
the  word  "livery"  had  been  used.  Whatever 
then  may  be  fairly  implied  from  the  language 
is  expressed.  I  will  add  the  cases  cited  in  Fell, 
Guaranties,  42,  Theobald,  13,  and  especially 
the  late  case  of  Shortrede  v.  Cheek,  1  Ad.  &  El., 
57,  decided  since  Rogers  v.  Kneeland,  but  in 
the  same  spirit.  The  former  is  cited  by  Mr. 
Wigram  as  a  striking  illustration  of  the  length 
to  which  courts  will  go  in  looking  to  surround- 
ing circumstances,  with  a  view  to  apply  the 
words  of  a  guaranty.  Wigr.  Extr.  Ev. ,  adden- 
dum before  p.  1,  Lond,  ed.,  1835.  That  case 
related  both  to  the  expression  of  consideration 
and  promise.  It  was  insisted  that  the  writing 
should  be  so  plain  as  to  supersede  the  resort  to 
parol  testimony.  But  the  court  resorted  to  pre- 
cisely the  same  rule  for  deciphering  the  mean- 
ing as  they  would  in  respect  to  a  will.  Mr. 
Wigram  puts  the  case  by  the  side  of  one  on  a 
will  decided  in  the  Court  of  Chancery.  "The 
result  of  all,"  says  Joy,  Ch.B.  of  the  Irish  Ex- 
chequer, after  a  very  full  review  of  the  cases 
as  they  stood  in  1832,  "is.  that  the  considera- 
tion must  clearly  appear  upon  the  guaranty  it- 
self, either  by  express  statement  or  necessary 
implication."  1  Hayes,  364,  in  Bewley  v.  White- 
ford,  before  cited. 

I  have  said  so  much,  because  I  perceive,  not 
only  from  what  was  said  in  the  argument  of 
this  cause,  but  what  has  fallen  from  the  bar  on 
several  other  occasions,  that  when  we  come 
to  agreements  depending  on  the  Statute  of 
Frauds,  it  is  supposed  that  all  our  powers  of 
construction  are  paralyzed;  that  the  words  "ex- 
pressing the  consideration"  must  have  a  mean- 
ing different  from  the  same  words  had  they 
been  used  to  define  the  requisites  of  any  other 
instrument.  I  answer,  you  cannot  escape  the 
power  of  construction,  so  long  as  you  have  a 
judicial  system.  The  very  position  contended 
for  involves  the  power.  What,  is  such  an  ex- 
pressing so  direct,  as  to  leave  no  room  for  ex- 
erting the  power?  The  answer  itself  must  say, 
"  According  to  my  construction  of  this  clause, 
it  is  too  plain  to  admit  of  construction,  or  so  ob- 
scure as  to  require  it."  The  argument  if  al- 
lowed, would  only  give  the  power  another  di- 
44*]  rection,  by  putting  it  to  follow  *the  rules 
furnished  by  Johnson  or  Murray,  instead  of 
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the  rules  of  law;  to  raise  a  verbal  or  grammat- 
ical construction  instead  of  a  legal  one.  We 
were  told  on  the  argument,  for  instance,  that 
the  words  "  for  value  received,"  used  here,  will 
not  satisfy  the  statute,  although  confessedly 
good  in  all  other  contracts  under  the  sun. 
Why  not?  The  learned  counsel  replied  to  that 
question,  "  we  admit  they  express  a  considera- 
tion; but  not  the  consideration.  The  statute, 
you  will  observe,  uses  the  word  "  the,"  not 
"a."  It  is  said  the  construction  of  the  Statute 
of  Frauds  has  already  cost  several  millions  of 
pounds  sterling;  and  if  the  new  road  of  con- 
struction on  letters  and  articles  be  once  opened, 
it  is  to  be  feared  that  a  still  greater  expense 
will  not  be  the  worst  evil.  There  is  hardly  a- 
con tract  on  earth,  nor  can  there  be  under  the 
Statute  of  Frauds,  that  would  not  be  open  to- 
attack.  Business  men  and  courts  of  justice  are 
unmoored,  and  litigation  becomes  intermina- 
ble. Let  us  judge  of  this  by  the  history  of  the 
statute  before  us.  That  was  thought  to  have 
been  drawn  as  expressing  the  intention  of  the 
Legislature.  It  is  said  by  Ld.  Ellenborough,  10 
East,  17,  to  have  been  drawn  by  Ld.  Hale, 
"  one  of  the  greatest  judges,"  he  adds,  "that 
ever  sat  in  Westminister  Hall,  who  was  a& 
competent  to  express,  as  he  was  able  to  con- 
ceive," etc.  Yet  under  all  these  advantages, 
nearly  a  century  and  a  half  had  elapsed,  when 
Ld.  Ellenborough  was  speaking  (A.  D.  1804), 
before  the  meaning  of  Ld.  Hale's  expression 
had  been  settled;  and  construction,  at  the  end 
of  nearly  two  centuries,  is  still  going  on.  If,  in 
construing  the  new  words  which  have  lately 
found  their  way  into  the  statute,  we  must  have 
new  rules,  and  these  be  adapted  to  the  infinite- 
ly various  modes  by  which  men  of  all  sorts- 
may  choose  to  speak,  we  must  submit  to  the 
consequences,  be  they  never  so  onerous.  I  will 
only  say,  that  we  ought  not,  without  strong 
necessity,  to  surrender  the  degree  of  approxi- 
mation towards  certainty,  which  we  may  oth- 
erwise claim  to  have  been  made.  Rules  of  con- 
struction make  the  law  as  well  as  the  statutes; 
and  lightly  to  depart  from  them  without  ne- 
cessity, would  be  to  incur  the  denunciations  of 
Ld.  Hale  himself,  against  precipitate  and  in- 
considerate innovations  in  the  law.  "There 
*is,  says  he,  "that  contignation,  as  I  [*45 
may  say;  of  most  laws  with  others,  that  it  may 
be  of  great  importance,  that  while  men  over- 
hastily  and  unwarily  go  to  makean  alteration  in 
that  which  they  conceive  amiss  in  a  small  mat- 
ter, they  may  endanger  a  great  part  of  the  main 
fabrick."  Harg.,  L.  Tr.,  257,  261,  262,  Dubl. 
ed.,  1787.  Once  give  up  the  rule  that  a  reason- 
able construction  shall  be  applied  to  effectuate 
the  expression  in  a  written  guaranty,  and 
courts  will  soon  be  called  on  for  the  same  strict- 
ness in  passing  on  all  other  instruments.  Every- 
thing that  has  been  done  towards  settling  the 
meaning  of  men's  contracts  may  thus  be  dis- 
turbed. There  is  no  uniform  mode  of  express- 
ing things.  We  have  held  again  and  again  that 
a  seal  expresses  a  consideration,  within  the 
meaning  of  the  statute.  It  expresses  it  in  the 
same  sense  that  Ld.  Hale's  word  "agreement." 
in  the  statute  itself  expressed  a  consideration. 
The  word  imports  a  promise  with  a  considera- 
tion annexed.  The  seal  imports  a  consideration. 
I  say  such  a  man  has  made  a  contract;  I  express 
both  consideration  and  promise,as  plainly  as  if  I 
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bad  enumerated  both  in  so  many  words.  The 
term  contract  being  complicated  of  both,  ex- 
presses both.  It  conveys  to  the  mind  a  com- 
plex idea.  So  of  every  general  word  Its  com- 
pass of  expression  is  wider  than  if  it  aimed  at 
a  simple  uncompounded  idea.  It  then  expresses 
parts  or  elements. 

There  are  besides  well  known  rules  in  the 
construction  of  statutes,  which  ought  not  to  be 
departed  from.  Where  the  statutes  are  in  mere 
affirmance  of  the  common  law,  the  course  of 
adjudication  is  not  altered  by  them.  This  rule 
•clearly  includes  any  new  statute  which  may 
have  been  enacted  in  affirmance  of  judicial 
construction  upon  a  former  statute.  Nor  ought 
the  new  enactment  to  be  holden  a  deviation 
from  the  former  law,  unless  it  be  obviously  so. 
There  is  scarcely  any  branch  of  legal  policy 
more  worthy  of  being  enforced  than  that  which 
aims  to  keep  the  laws  of  a  nation  the  same  in 
all  respects,  from  one  age  to  another,  except  in 
points  where  change  becomes  absolutely  neces- 
sary. Time,  says  Ld.  Hale,  is  wiser  than  all  the 
wits  in  the  world;  and  the  law  which  has  been 
tried  by  it,  has  the  highest  possible  evidence 
in  its  favor.  Time,  too,  is  the  school  master 
46*]  which  *teaches  law  most  effectually.and 
without  which  it  cannot  be  generally  known. 
It  must,  I  think,  have  been  remarked  by  every 
lawyer  who  has  examined  the  present  Revised 
•Statutes,  that  a  great  deal  of  them  is  made  up 
of  enactments  intended  merely  to  repeat  what 
had  been  decided  by  our  own  or  the  English 
courts.  That  was  not  always  done  in  the  lan- 
guage of  the  reports,  as  we  have  seen  it  has  not 
been  done  in  the  enactment  of  Wain  v.  Warl- 
ters.  The  same  thing  may  be  said  of  many  mere 
rules  of  court.  It  is  equally  true  of  the  old 
statutes  themselves,  wherein  changes  of  some 
kind  occur  at  every  step  in  the  revision.  All 
the  general  Acts  were  remodeled.  An  arrange- 
ment more  scientific,  a  style  improved  in  ele- 
gance and  simplicity  were  sought  to  be  intro 
duced  throughout  the  whole.  Hence,  short 
paragraphs  made  up  of  short  sentences;  gen- 
eralities, ellipses,  implications,  equivalent 
words,  or  translations  for  old  and  well  defined 
technical  terms.  In  short,  the  old  costume  was 
dismissed,  and  that  of  the  Civil  Code  of  France 
adopted,  as  nearly  as  could  be.  Yet  I  take  it 
that  the  main  substance  of  what  we  had  before, 
was  always  intended  to  be  retained.  The  re- 
vision was  mainly  a  re-enactment  or  codifica- 
tion of  the  substance,  the  principle  of  what  we 
had  before,  though  I  admit  the  identity  can 
not  easily  be  ascertained  in  very  many  in- 
stances. To  do  this  with  the  least  hope  of  sue 
•cess,  both  the  old  and  the  new  systems  must  be 
studied  and  compared,  aided  by  the  revisers' 
notes  and  their  marginal  references.  The  ob- 
ject is  worth  all  the  labor  it  costs;  for  when 
once  attained,  we  have  the  explanations  of  the 
old  system  to  aid  in  understanding  the  new  one. 
It  cannot  be,  that  the  formal  changes  I  have 
mentioned,  mean  a  change  in  substance.  The 
transmutation  of  a  principle  of  the  common 
law,  or  a  rule  of  practice  into  a  statute,  or  an 
old  statute  or  its  received  construction  into  a 
new  one,  without  a  palpable  design  to  depart 
from  the  former,  ought  not  to  be  considered  HS 
a  departure.  We  are  thus  left  where  we  were 
with  all  the  old  helps  about  us;  the  old  lights 
burning.  To  pursue  a  contrary  course,  would 
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be  to  love  darkness  rather  than  light.  It  seems 
to  me  that  the  rule  settled  by  our  venerable 
predecessors  *in  respect  to  the  revision  [*47 
of  old  statutes,  applies  with  full  force  to  a  re- 
vision and  enactment  of  any  branch  of  I  In- law. 
It  was  thus  laid  down  by  Ch.  J.  Kent  and  Mr. 
.1.  Spencer:  "  Where  a  law.  antecedently  to  a 
revision  of  the  statutes,  is  settled,  either  by 
clear  expressions  in  the  statutes,  or  adjudica- 
tions on  them;  the  mere  change  of  phraseology 
shall  not  be  deemed  or  construed  «  change  of 
the  law,  unless  such  phraseology  evidently  pur- 
ports an  intention  in  the  Legislature  to  work  a 
change."  Yatea'  case,  4  Johns.,  859;  Taylor  v. 
Delancy,  2  Cai.  Cas.,  150,  151.  "A  contrary 
construction,"  says  the  last  case,  "might  be 
productive  of  the  most  dangerous  conse- 
quences. The  quaintness  of  expression  in  some 
of  the  ancient  British  statutes;  the  circum- 
stance of  there  being  several  statutes  on  the 
same  subject,  required  in  many  cases  an  entire 
change  of  language;  but  it  has  never  till  now 
been  contended  that  thereby  an  alteration  of 
the  law  was  to  be  inferred."  Per  Spencer,  J., 
in  1805.  In  this,  Kent,  Ch.  J.,  himself  one  of 
the  revisers  of  1801,  concurred,  and  repeated 
and  enforced  the  rule  in  Yates'  case,  A.  D. 
1809.  If  a  contrary  course  would  be  most  dan- 
gerous in  1805,  when  as  yet  revision  had  pro- 
ceeded by  cautious  and  prudent  steps,  fearful 
to  go  even  beyond  a  change  of  orthography, 
what  shall  we  say  of  an  age  when  there  is  lit- 
erally a  mania  for  changing  every  law  in  some 
way?  If  Ld.  Hale,  of  mighty  intellect,  and 
giant  frame,  which  enabled  him  to  labor  16 
hours  out  of  24.  in  its  improvement,  could  not 
draw  a  single  new  statute  capable  of  being 
well  understood  and  usefully  applied,  short  or 
two  centuries  and  millions  of  expense,  how 
very  important  is  it,  that,  among  many  entire 
enactments  and  many  interpolations  confes- 
sedly novel,  the  old  and  familiar  parts  of  the 
system  should  not  be  confounded  with  them. 
By  care  in  this  respect,  much  evil  may  be 
averted.  Ld.  Hale  compares  the  man  who  is 
ravenous  for  much  legislation,  to  him  "  that 
will  for  every  small  matter  be  altering  of  his 
house.  As  he  will  ever  be  meddling  and  never 
be  at  rest;  so  he  may,  before  he  is  aware,  en- 
danger the  whole  fabric,  while  out  of  an  over- 
curious  nicety  he  is  impatient  of  every  little 
defect."  The*rule  adopted  by  our  pred-  [*48 
ecessors  will  at  least  mitigate  that  evil.  It  will 
serve  as  a  prop  to  those  parts  which  were  not 
intended  to  be  displaced,  while  it  will  leave 
everything  really  new  to  perform  its  appropri- 
ate functions  with  less  injury  to  the  general 
system.  It  would  be  equally  idle,  as  out  of 
season,  to  reiterate  the  scathing  denunciations 
of  Ld.  Hale  against  a  spirit  of  legislative  tam- 
pering. No  one,  not  ambitious  of  a  failure, 
would  oppose  himself  to  an  earthquake  like 
that  which  he  resisted,  even  though  it  were 
raging  with  greatly  mitigated  fury.  The  evil, 
if  it  be  one,  is  upon  us.  If  the  building  totter, 
we  can  only  act  the  part  of  humble  mortals.by 
propping  and  tying  it.  Hale  has  been  com- 
pared by  a  distinguished  American  orator,  to 
a  descended  God.  Such  a  being  could  reach 
and  subdue  the  power  which  shook  the  foun- 
dation of  the  building.  The  creed  which  he 
promulgated  will  not  be  without  its  use,  how- 
'  ever,  as  fortifying  the  rule  adopted  and  acted 
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upon  by  our  predecessors.  Both  are  but  com- 
mentaries on  the  maxim  Viaantiqua  via.  est  tuta. 
The  second  point  now  made  by  the  defend- 
ant is,  that  no  notice  of  Bingham's  default  was 
proved.  The  breach  was  in  refusing  to  ac- 
count, and  to  pay  the  money  on  the  decree, 
though  the  plaintiff  had  done  the  several  acts 
on  his  part  required  as  a  condition  precedent 
to  Bingham's  liability  attaching.  Under  such 
a  state  of  things,  it  is  not  denied  that  Bingham 
himself  was  liable;  and  the  defendant  cove- 
nants that  he  should  perform  and  fulflll  his 
obligations.  If  the  defendant  were  liable  at 
all.  he  was  so  without  notice  from  the  plaint- 
iff. It  is  a  general  rule,  that  where  one  guar- 
anties the  act  of  another,  though  on  condition, 
his  liability  is  commensurate  with  that  of  his 
principal,  and  he  is  no  more  entitled  to  notice 
of  the  default  than  the  latter.  Both  must  take 
notice  of  the  whole  at  their  peril.  Som&rsallv. 
Barnaby,  Cro.  Jac  ,  287 ;  Atkinson  and  Rolfe's 
-case,  1  Leon.,  105.  These  were  cases  of  a  prom- 
ise to  indemnify  against  liabilities  to  be  in- 
curred for  another ;  and  it  was  held  that  no 
notice  of  their  being  incurred  was  necessary, 
or  that  they  had  been  paid.  So  where  the  de- 
49*J  feudant  promises  to  pay  *what  should 
appear  to  be  due  from  the  plaintiff  to  his  at- 
torney. Pitman  v.  Bidlecombe,  4  Mod.,  230.  In 
Smith  v.  Goffe,  11  Id.,  48,  Holt,  Ch.  J.,  said, 
where  either  party  can  obtain  notice  on  his 
own  inquiry,  there  none  need  be  given.  2 
Salk.,  457.  &  0.,  nom.  Smith  v.  Ooff;  Han-it 
v.  Ferrand,  Hardr.,  36,  8.  P.  In  Brookbank 
v.  Taylor,  Cro.  Jac.,  685,  the  promise  was, 
that  the  defendant  would  pay  the  plaintiff  the 
rent  due  from  another,  if  the  latter  did  not  pay 
it.  Held  that  the  defendant  must  notice  the 
non-payment  at  his  peril.  Williams  v.  Granger, 
4  Day,  444.  s.  p.  In  all  these,  and  the  like 
cases,  if  the  defendant  intend  to  insist  on  no- 
tice or  request,  he  must  expressly  make  it  a 
condition  of  his  contract,  as  was  done  in  Birks 
v.  Trippet,  1  Saund.,  32.  Without  such  a  pre- 
caution, the  engagement  is  considered  as  abso- 
lute to  pay  on  the  happening  of  the  condition. 
This  was  held  of  a  promise  to  repay  the  plaint- 
iff £30  if  he  disliked  the  article  for  which  he 
had  advanced  the  money.  East  v.  Thorough- 
good,  Cro.  Eliz.,  834.  This  case  I  admit  to  be 
questionable,  as  the  condition  was  a  secret,  ly- 
ing in  the  plaintiff's  own  breast ;  and  the  con- 
trary has  been  several  times  resolved,  and 
seems  to  be  settled,  because  the  matter  lies  not 
only  more  properly  but  exclusively  in  the 
plaintiff's  own  knowledge.  Com.  Dig.  Plead., 
C,  73,  Condition.  L,  8,  9 ;  Brable  v.  HollyweU, 
Cro.  Eliz.,  250;  Henning's  case,  Cro.  Jac.,  432; 
Holmes  v.  Twist,  Hob.,  51  ;  8.  G.,  1  Roll.  Abr., 
463,  pi.  15;  Id.,  pi.  18.  But  in  the  case  at 
bar,  the  defendant  had  only  to  inquire  of  his 
principal,  for  whom  he  had  undertaken  abso- 


lutely that  he  should  perform.  The  case  is, 
therefore,  stronger  against  him  than  any  which 
have  been  cited.  Add  the  familiar  one,  of  an 
award.  If  the  submission  expressly  require 
notice,  it  must  be  given ;  otherwise  the  party 
must  inquire  of  it,  and  pay  the  sum  awarded 
at  his  peril,  even  though  the  whole  proceedin^ 
were  ex  parte.  1  Chit.  PI.,  286,  Am.  ed.  of 
1828;  Harris  v.  Ferrand,  Hardr.,  42;  and  see 
1  Saund.,  33,  n.  2,  and  cases  cited;  Com.  Dig.. 
Plead.,  C.  69. 
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I  am  aware  that  there  are  a  class  of  cases 
which  hold  that  under  a  contract  guarantying 
a  debt  yet  to  be  made  *by  another,  the  [*5O 
guarantor  is  not  liable  to  a  suit  without  notice 
hat  the  guaranty  has  been  accepted  and  acted 
upon.  Indeed,  they  go  further :  if  notice  of 
accepting  the  guaranty  be  not  given  within  a 
reasonable  time,  no  debt  whatever  arises.  Bab- 
cock  v.  Bryant,  12  Pick.,  133.  I  will  only  say, 
;hat  these  cases  have  no  foundation  in  English 
jurisprudence,  where  the  adjudications  are 
numerous,  and  clear  the  other  way.  Harris 
v.  Ferrand,  Hardr. ,  36,  42.  In  Com.  Dig. ,  tit. 
Plead.,  C,  75,  it  is  said,  on  a  promise  to  pay, 
on  the  performance  of  an  act  "by  the  promisee 
to  a  third  person,  the  promisee  need  not  give 
any  notice  ;  for  the  promisor  takes  it  on  him- 
self to  get  notice  at  his  peril ;  and  a  great 
many  cases  are  cited  to  that  effect.  And  vide, 
as  to  a  guaranty  of  a  debt  already  due,  War- 
rington  v.  Furbor,  8  East,  242 ;  Swinyard  v. 
Bowes,  5  Maule  &  S.,  62.  All  the  cases  requir- 
ing mere  guarantors  to  be  treated  asindorsers, 
rest  on  dicta  of  two  distinguished  American 
judges,  in  cases  of  a  mixed  character,  where 
the  defense,  it  was  agreed,  would  be  complete, 
independent  of  any~such  ground.  Marshall, 
Ch.  J.,  in  Russell  v.  Clark,  1  Or.,  69, 92;  Story, 
/.,  in  Cremer  v.  Higgingson,  1  Mas.,  323  340, 
and  Russell  v.  Perkins,  Id.,  368,  371.  In  Rap- 
elye  v.  Bailey,  3  Conn. ,  438,  the  counsel  cited 
no  English  books ;  and  all  the  learned  court 
found  there,  was  one  case,  in  which  they  re- 
mark that  Eyre,  Ch.  J. ,  seemed  to  have  been 
of  opinion  that,  in  guaranties  for  good  behav- 
ior, notice  of  any  embezzlement  ought  to  be 
given  in  a  reasonable  time.  Peel  v.  Tatlock,  1 
Bos.  &  P.,  419.  The  decision  was  finally  rest- 
ed on  the  dictum  of  Ch.  J.  Marshall,  and  was 
very  strong  in  favor  of  the  guarantor.  It  was 
on  a  guaranty  to  pay  for  goods  deliverable  to 
another,  on  such  terms  as  the  guaranty  and 
the  principal  should  agree  on,  if  the  principal 
did  not  pay ;  and  though  strictly  followed  by 
a  sale  and  delivery  to  the  principal,  and  a  de- 
fault on  his  part  to  pay,  yet  it  was  held  that 
no  action  would  lie  ;  at  least,  till  notice  of  the 
circumstances  had  been  given  by  the  plaintiff 
to  the  surety.  Other  cases  hold  guaranties  of 
this  character  to  almost  the  same  degree  of 
strictness  in  giving  notice  to  guarantors,  as 
the  law  merchant  has  introduced  between  in- 


dorsees *and  indorsers. 
2  Ham.,  430.  439,  440; 


Green  v.  Dodge,  [*5 1 
Norton  v.  Eastman,  4 


Greenl.,  521.  In  the  latter  case,  a  like  princi- 
ple was  imputed  to  a  decision  of  this  court  in 
Stafford  v.  Low,  16  Johns. ,  67.  The  latter,  how- 
ever, merely  holds  that  a  declaration  made  to 
another  of  a  willingness  to  become  a  guaran- 
tor, if  required,  would  not  render  the  declar- 
ant liable  as  a  guarantor,  without  a  compli- 
ance with  the  express  condition,  which  means 
giving  notice.  In  short,  that  the  letter  on 
which  the  plaintiff  based  his  claim,  did  not 
amount  to  a  guaranty.  Id.,  69,  70.  Mclverv. 
Richardson,  1  Maule  &  S. ,  557,  was  there  cited 
as  a  case  of  similar  character.  Beekman  v. 
Hale,  17  Johns.,  134,  puts  both  of  the  former 
cases  on  that  footing,  and  acts  upon  them, 
adding,  there  must  be  notice,  or  a  subsequent 
consent  to  become  a  guaranty.  Such  cases  are 
exceptions  to  the  general  rule,  that  notice  is 
not  required.  They  are  cases  of  express  con- 
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dition,  like  Birkt  v.  Trippet,  already  cited  from 
Saunders.  And  vide  I  Saund..  88,  n.  2;  Com. 
Dig.  Plead.,  C,  69.  It  is  proper  to  say  that 
this  place  in  Comyn's  Digest  is  cited  by  Put 
nam.  J.,  in  Babcock  v.  Bryant.  But  the  cases 
cited  by  Comyn  are  like  those  in  the  note  to  1 
Saund.,  38,  where  the  request  or  notice  is  ex- 
pressly required.  "There,"  says  Sergeant 
Williams,  "the  request  is  parcel  of  the  con 
tract."  All  the  cases  cited  by  him  are  of  col 
lateral  matters,  to  be  done  on  request,  by  the 
very  words  of  the  contract ;  and  even  these 
cases  do  not  extend  to  a  proper  debt  or  duty 
of  the  party  promising.  There,  though  he,  by 
words,  make  the  request  or  notice  a  condition, 
yet  the  bringing  of  the  action  is  a  sufficient 
notice,  and  such  is  the  very  first  case  cited  in 
the  note.  Yelv.,66;  vide  Com.  Dig.  Plead., C,70. 

I  forbear  to  search  further  for  the  English 
law,  after  the  admission  implied  by  Douglas* 
v.  Reynolds,  7  Pet.,  113, 125.  The  question  was 
there  examined  by  Mr.  J.  Story.  The  only 
English  cases  cited  by  him,  are  Oxley  v.  Young, 
2  H.  Bl.,  613,  and  Peel  v.  Tatlock,  the  latter  be 
ing  also  noticed,  as  mentioned  before,  by  the 
Supreme  Court  of  Conn.  In  Oxley  v.  Young, 
the  surety  was  holden  liable;  and  I  do  not  find 
62*]  any  countenance  given  to  the  *idea,  that 
notice  was  necessary  by  way  of  condition.  The 
defendant  ordered  goods  for  another,  and  guar- 
antied that  he  should  pay  for  them.  They 
were  accordingly  shipped  to  him  by  the  plaint 
iff,  the  guaranty.  It  is  true  that  notice  of  the 
shipment  was  given  to  the  defendant;  and  he 
sought  to  raise  a  defense,  on  the  subsequent 
neglect  of.  the  vendor.  Eyre,  Ch.  J. ,  said  the 
right  to  sue  on  the  guaranty  attached,  when  the 
order  was  put  in  a  train  for  execution  subject 
to  its  being  actually  executed;  and  the  right 
could  not  bedevested,  even  by  the  willful  neg- 
lect of  the  vendor.  As  to  Peel  v.  Tatlock,  it  has 
been  impossible  for  me  to  perceive  that  even 
an  intimation  was  intended  of  notice  being  es- 
sential. The  difficulty  felt  by  Eyre.  Ch.  J., 
seems  to  have  been,  whether  the  creditor  had 
not  defrauded  the  guarantor  by  industrious 
concealment.  I  may  then,  I  think,  repeat  with 
great  confidence,  that  all  the  cases  requiring 
notice  are  American,  and  depart  from  the  rule 
of  the  common  law.  Douglass  v.  Reynolds,  as 
Mr.  J.  Story  observed,  may  be  sustained  by  the 
dictum  of  Ch.  J.  Marshall;  and,  indeed,  by  Ed- 
mondstone  v.  Diake,  5  Pet.,  624,  where  the 
court,  with  that  learned  Chief  Justice  at  its 
head,  carried  the  dictum  into  a  direct  adjudica- 
tion. No  English  case  is  claimed  by  Mr.  J. 
Story,  in  any  of  his  decisions,  as  sustaining  the 
doctrine  in  the  least.  Ch.  J.  Marshall  does  not 
even  cite  one,  in  his  opinions. 

The  short  answer  which  English  cases,  de- 
cided long  before  our  Revolution,  furnish,  is, 
that  the  guarantor,  by  inquiring  of  his  princi- 
pal, with  whom  he  is  presumed  to  be  on  inti- 
mate terms,  may  inform  himself  perfectly, 
whether  the  guaranty  were  accepted,  the  con- 
ditions fulfilled  and  payment  made.  Where 
that  can  be  done,  the  cases  all  bold  that  notice 
is  not  necessary,  even  as  preliminary  to  the 
bringing  of  an  action,  much  less  to  found  a 
right  of  action.  The  only  exception  is  the  well 
known  one  of  collateral  parties  to  bills  of  ex- 
change or  promissory  notes.  Vide,  Philips  v. 
Astling,  2  Taunt.,  206. 
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Thirdly,  it  is  strenuously  insisted,  and,  as  I 
think  it  will  appear,  with  great  propriety,  that 
the  decree  was  not  evidence  against  the  de- 
fendant.    Standing  as  it  did  against  Bint-bam 
*alone,  it  was  certainly  not  evidence,   [*53 
proprio  vigore;  and.  if  receivable  at  all,  it  must 
be  on  the  ground  that  the  defendant  has  made- 
himself  privy  to  the  suit  in  equity,  by  his  cov- 
enant.   All  those  cases,  therefore,  cited  on  the 
argument  to  show  that  one  man  cannot  be  af- 
fected by  a  judgment,  or  decree  against  anoth- 
er, who  is  not  privy  to  it  may  be  dismissed  at 
once,  for  all  purposes,  except  as  showing  the 
reason  why  that  is  so.     The  objection  is,  that 
the  party  sought  to  be  affected  had  no  oppor- 
tunity to  examine  witnesses,  or  in  any  way 
litigate  the  matter  in  controversy,  either  orig- 
inally or  by  appeal;  and  may,  therefore,  be 
wronged  beyond  measure,  by  others  proceed- 
ing collusively  behind  his  back.     1  Phil.  Ev.^ 
821,  Cowen  &  H.  ed.;  Case  v.  Reeve,  14  Johns., 
79,81;  Maybee  v.  Awry,  18  Johns..  352;  1  Stark. 
Ev..  217,  Am.  ed.,  Ib37.   It  is  admitted  in  the 
books  cited,  that  the  verdict  is  not  only  evi- 
dence   against    the    immediate    parties,    but 
against  all  claiming  under  them;  which  very 
nearly  expresses  the  meaning   of  the  word 
"privy,"  when  used  to  signify  those  persons- 
off  the  record,  who  may  be  affected  to  the  same 
extent  as  if  they  were  parties.     It  means  any 
one  who  takes  the  subject-matter  of  litigation, 
after  the  suit  is  determined,  or,  in  some  cases^ 
while  it  is  pending.     He  is  either  a  privy  in 
blood,  as  an  heir  on  whom  the  estate  in  litiga- 
tion descends;  a  privy  in  estate,  as  one  who- 
takes  by  conveyance;  or  a  privyin  law,  as  one 
who  takes  a  right  of  dower.  1  Phil.,  same  ed., 
321.     In  all  these  cases,  the  reason  is  obvious; 
the  heir,  purchaser,  etc.,  always  comes  in  sub- 
ject to  any  act  or  default  of  the  predecessor, 
by  which   the  title  may  have  been  affected. 
But,  subject  to  this  exception,  the  law  is  ex- 
tremely jealous  of  the  rights  of  all  who  are 
not  actual  parties,  even  though  they  may  ap- 
pear and  be  made  so.     Thus,  in  a  suit  against 
one  of  two  joint  debtors,  were  it  not  for  the 
statute  making  the  judgment  evidence  to  a. 
certain  extent  against  the  other,  it  cannot  be 
doubted  that  the  proceeding  would  be  altogeth- 
er nugatory,  for  the  purpose  of  establishing, 
the  truth  of  the  claim  against  him;  although 
it  might, 'in  a  suit  for  contribution,  be  received, 
as  every  record  may,  against  whatever  person,, 
to  prove  rein  ipsam.     1  Stark.  Ev.,  Am.  ed  ,. 
1837,  p.   *215;  vide  Deei-ing  v.  Earl  of  [*54 
Winchelsea,  2  Bos.  &  P.,  270.  Come  then  to  the 
surety  of  a  debtor.     Suppose  the  now  defend- 
ant's name  to  have  been  signed  to  the  original 
covenant  of  Bingham.  If  he  would  not,  stand- 
ing there,  have  been  bound  by  a  suit  and  judg- 
ment against  Bingham  alone,  with  what  pro- 
priety can  he  be  held  bound  in  a  like  proceed- 
ing here?  In  either  case  what  is  the  covenant? 
That  Bingham  should  Account  and  pay  over 
the  balance  found  due;  not  that  he  should,  on 
default,  abide  any  decree  in  chancery,  or  judg- 
ment at  law  for  not  accounting.     With  what 
propriety  can  it  be  said  the  defendant  has  in- 
curred a  greater  liability  by  a  separate  guaran- 
ty, than  he  would  by  joining  in  the  covenant? 
May  he  not  say,  when  the  plaintiff  comes  with 
his  decree,  Non  hoc  in  f&dera  vent?    Is  there 
anything  in  the  nature  of  suretyship  which,  at 
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the  common  law,  gives  to  this  decree  the  force 
contended  for?  By  the  civil  law,  he  would  be 
bound.  1  Evans,  Poth.,  562,  Lond.  ed.  of  1806; 
Laralde  v.  Derbigny,  1  Mill.  La.,  85,  91.  The 
reason  given  by  Pothier  is  thus:  "In  conse- 
quence of  the  .obligation  of  the  surety  being 
dependent  upon  that  of  the  principal  debtor, 
the  surety  is  regarded  as  the  same  party  with 
the  principal,  with  respect  to  whatever  is  de- 
cided for  or  against  him."  Again:  "But  the 
surety  is  allowed  to  appeal  against  this  judg- 
ment, or  to  form  an  opposition  to  it,  if  it  be  in 
the  last  resort."  Here  is  a  reason  founded 
both  in  the  nature  of  the  obligation,  and  the 
right  to  litigate  the  demand.  So  that,  even  at 
the  civil  law,  a  decree  would  be  no  more  than 
prima  facie  evidence.  At  common  law,  where 
the  guaranty  is  entirely  collateral,  as  in  the 
principal  case,  there  is  neither  a  right  to  liti- 
gate originally  nor  to  appeal.  Had  the  defend 
ant  gone  into  the  Court  of  Chancery,  he  would 
have  been  dismissed  as  an  intruder,  on  an  ob- 
jection by  the  complainant. 

It  is  true  he  might  so  have  framed  his  con- 
tract as  to  have  undertaken  for  the  decree:  like 
special  bail  engaging  for  their  principal;  or 
there  may  be  an  express  stipulation  in  pais  that 
the  principal  shall  abide  the  event  of  the  suit, 
as  in  Patton  v.  Caldwell,  1  Dall.,  419.  Some- 
thing of  the  same  nature  are  bonds  of  indem- 
nity against  actions  and  costs,  as  in  Duf- 
55*]  field  *v.  Scott,  3  T.  R.,  374.  There  an 
action  and  recovery  against  the  obligee  were 
held  conclusive,  even  without  notice,  that  not 
being  expressly  provided  for  in  the  bond.  A 
fortiori  where  notice  has  in  fact  been  given. 
The  case  most  familiar  to  us,  is  a  limit  bond, 
whereof  it  has  been  held  that  notice  to  indem- 
nitors  and  a  chance  to  defend  shall  render  the 
judgment  against  the  obligee  conclusive  in  an 
action  to  recover  over.  Kip  v.  Brigham,  6 
Johns.,  158,  159;  8.  C.,  7  Id.,  168;  Codified,  2 
R.  S.,  254,  2d  ed.,  sec.  52.  The  same  may  be 
said  of  a  warrantor  of  title.  6  Johns.,  159, 
and  cases  cited.  The  obligation  of  the  sureties 
in  a  probate  bond,  that  the  administrator  shall 
account,  has  been  construed  to  mean  an  ac- 
counting in  the  proper  court,  and  thus  the  de- 
cree has  been  let  in  as  at  least  prima  facie  evi- 
dence against  them.  This  is  given  as  the  result 
of  various  8.  C.  cases,  cited  in  Cowen  &  H. 
Notes  to  1  Phil.  Ev..  p.  984.  Such  would  it 
of  course  be,  with  all  that  class  of  bonds,  so 
numerous  in  our  present  system,  by  which  sure- 
ties expressly  bind  themselves  that  the  princi- 
pal shall  abide  the  event  of  a  suit;  as  to  pay 
costs,  or  principal  moneys  to  be  recovered,  or 
return  goods  in  replevin,  etc.,  etc.  Indeed,  it 
is  here  plain,  from  the  nature  of  the  agreement, 
that  the  surety  means  to  be  concluded,  always 
saving  the  right,  as  the  law  must  in  every  case 
where  a  suit  is  between  third  persons,  to  con- 
test the  proceeding  on  the  ground  of  fraudu- 
lent collusion,  for  the  purpose  of  charging  the 
surety.  In  Hobbs  v.  Middleton,  1  J.  .T.  Marsh., 
176,  179,  the  Court  of  Appeals  in  Ky.  gave  this 
effect  to  a  judgment  against  a  principal  in  an 
administration  bond.  Whether  there  be  a 
clause  in  such  a  bond,  which  may,  as  in  S.  C., 
be  construed  specially  to  bind  the  surety,  does 
not  appear  from  the  case.  The  court  remark, 
that  "The  responsibility  of  securities,  being 
incidental  and  collateral  to  that  of  the  princi- 
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pal,  a  judgment  in  favor  of  a  creditor,  against 
the  administrator,  concludes  the  securities  as 
to  the  existence  and  character  of  the  debt  thus 
ascertained,  and  cannot  be  questioned  or  re- 
viewed on  the  official  bond."  Of  course  the 
court  except  cases  of  fraud.  Vide,  also,  Faunt- 
leroy  v.  Lyle,  5  Mon.,  266.  If  the  remark  cited 
be  intended  *of  sureties  in  general,  who  [*56 
engage  merely  for  their  principal  doing  some 
act  in  pais,  it  would  go  beyond  any  other  case 
I  have  seen  under  the  system  of  the  common 
law.  The  doctrine  has  been  denied  in  an 
action  against  the  sureties  of  a  sheriff,  both  in 
Pa.  and  Va.  Carmack  v.  Com.,  5  Binn.,  184; 
Munford  v.  Overseers  of  the  Poor  of  Nottoway,  2 
Rand.,  313.  In  the  State  of  Ohio  v.  Colerick,  3 
Ham.,  487,  the  judgment  was,  in  such  case, 
holden  to  be  prima  facie  evidence,  impeachable 
for  collusion  or  mistake.  Nearly  the  same  ef- 
fect seems  to  be  collectible  from  the  cases  al- 
ready cited  from  the  Pa.  and  Va.  reports,  and 
other  cases  in  the  latter.  Jacobs  v.  Hill,  2 
Leigh,  393.  In  the  latter  case,  even  a  judg- 
ment by  voluntary  confession  was  holden  to 
have  this  effect.  The  earlier  cases  in  Va.  will 
be  found  cited  and  commented  upon  in  Mun- 
ford v.  Overseers,  etc.,  of  Nottoway.  These 
cases,  from  Ohio,  Pa.  and  Va.,  hold  the  dis- 
tinction, especially  those  of  the  two  former 
States,  that  the  judgment  is  either  prima  facie 
or  conclusive  evidence,  accordingly  as  the 
surety  may  or  may  not  have  had  notice,  and 
an  opportunity  given  him  to  defend,  which,  of 
course,  he  may  do  in  the  name  of  the  principal, 
with  the  consent  of  the  plaintiff.  In  the  latter 
case,  nothing  is  more  reasonable.  It  brings 
the  case  to  the  ground  of  the  civil  law,  and  is, 
we  have  seen,  countenanced  by  our  own  adju- 
dications. Independent  of  that,  however;  in- 
dependent of  any  clause  specially  binding  the 
surety  to  pay  judgments  or  decrees  against  his 
principal;  independent  of  the  identity  and  right 
of  defense  and  appeal,  which  the  civil  law  im- 
putes to  and  confers  upon  the  surety,  it  may, 
with  great  confidence,  I  should  think, be  asked, 
ought  the  surety  to  be  further  affected  than  the 
merest  stranger?  This  question,  I  perceive, has 
been  answered  in  the  negative  even  by  a  court 
sitting  under  the  civil  law  system,  where  the 
surety  did  not  happen  to  be  in  such  a  posture 
as  subjected  him  to  the  general  effect  of  resju- 
dicata  against  the  principal,  under  that  system. 
One  had  become  bound  for  the  plaintiff  to  in- 
demnify the  defendant  against  loss  by  an  at- 
tachment against  him,  if  it  should  not  be  prose- 
cuted to  effect.  It  was  not,  and  damages  were 
*in  a  distinct  suit,  recovered  against  the  [*57 
principal  without  notice. to  the  surety.  In  an 
action  against  the  latter,  the  court  below  re- 
ceived the  record  of  recovery  as  evidence,  per 
se,  against  him.  But  on  appeal,  the  judgment 
was  reversed;  Derbigny,  J. .remarking,  "There 
is  no  rule  in  our  laws  better  understood,  than 
that  which  allows  the  surety  the  right  of  avail- 
ing himself  of  the  same  means  of  defense  (save 
those  that  are  merely  personal), which  the  prin- 
cipal debtor  could  resort  to.  That  principle  is 
founded  on  the  sacred  maxim  that  no  one 
ought  to  be  condemned  without  being  heard : 
and  that,  consequently,  no  person  shall  be 
bound  by  a  judgment  to  which  he  is  not  a 
party."  Lartigue  v.  Baldwin.  5  Mart.  La.,  193. 
In  this  case,  too,  the  record  had  been  received 
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by  consent.  But  to  that  the  learned  judge  gave 
the  answer,  that  it  was  admissible  for  the  pur- 
pose of  showiug  the  principal  had  been  sued, 
and  an  execution  against  him  had  proved  un- 
available; but  that  the  judge  a  quo  had  improp- 
erly allowed  to  it  any  further  effect.  For  the 
purpose  of  proving  the  damages  sustained,  it 
was  held  entirely  incompetent — no  notice  hav- 
ing been  given,  or  opportunity  for  defense  ex- 
tended to  the  then  defendant.  This  seems  to 
us  the  reasonable  distinction.  In  general  it  im- 
poses no  hardship  on  the  plaintiff.  He  has  but 
to  serve  a  notice,  with  a  consent  that  the  surety 
may  take  up  the  defense,  and  hold  all  the  rights 
of  the  principal  in  that  respect,  so  far  as  the 
defense  by  a  surety  is  admissible.  In  some 
cases,  as  is  well  known,  it  may  be  wider  than 
that  of  the  principal,  as  where  time  may  have 
been  improperly  given  by  the  creditor,  or  the 
claim  is,  in  character,  without  the  terms  of  the 
bond.  The  case  which  occurs  to  me  is  a  debt 
charged  against  one  as  administrator,  which  is 
in  fact  due  from  him  as  an  individual.  It  will 
of  course  be  narrowed,  where  the  defense  of 
the  principal  is  personal,  as  being  founded  on 
infancy  or  an  insolvent  discharge.  In  the  very 
case  before  us,  I  perceive  that  the  account  of 
Bingbam  was  agreed  by  the  articles  between 
him  and  the  plaintiff,  to  be  adjusted  on  certain 
specified  principles;  whether  more  confined 
than  those  upon  which  the  Court  of  Chancery 
proceeds,  it  is  not  necessary  to  inquire, though 
58*J  I  imagine  it  *would  not  be  difficult  to 
show  that  in  some  aspects  of  the  matter,  the 
agreed  principles  were  more  confined.  How 
are  we  to  know  from  the  sweeping  evidence  of 
the  decree,  that  the  stipulated  measure  of  the 
account  may  not  have  been  entirely  overgone? 
But  I  forbear  to  pursue  the  further  examina- 
tion of  the  question  upon  principle;  and  I  do 
it  the  rather,  because  I  perceive  the  very  point 
has  been  decided,  after  an  examination  which 
seems  to  me  entirely  satisfactory,  by  two 
learned  courts,  one  in  Md..  and  the  other  in 
N.  C.  Beallv.  Beck,  3  Harr.  &  McH.,  242; 
McKetter  v.  BoweU,  4  Hawks  (N.  C.),  34.  The 
first  was  an  action  on  a  bond  for  the  faithful 
performance  of  a  deputy-sheriff,  who  had  been 
sued  and  a  recovery  had  against  him  alone  in 
a  defended  suit.  On  this  being  followed  by  an 
action  against  the  surety,  the  recovery  was 
held  by  the  Court  of  Appeals,  not  admissible 
in  evidence  against  him.  The  argument  of  the 
court  is  not  given.  The  latter  case  was  an  ac- 
tion against  a  surety  on  his  bond  conditioned 
for  the  faithful  performance  of  his  principal 
as  guardian.  A  decree  had  passed  against  his 
principal's  administrator, in  the  Probate  Court, 
on  a  petition  for  an  account,  answer  and  proofs 
taken.  The  decree  was  de  bonis  intestali  and 
bad  been  followed  by  a  fi.  fa.  and  return  of 
null/i  bona.  These  proceedings  were  offered  in 
evidence  at  Nisi  Prius,  as  prima  facie  evidence 
in  the  suit  against  the  surety,  but  rejected;  and 
the  plaintiff  nonsuited.  A  motion  at  the  bar 
of  the  Supreme  Court,  to  set  aside  the  nonsuit, 
was  denied.  The  cause  appears  by  Mr.  Hawks' 
report  to  have  been  well  argued;  and  Ch.  J. 
Taylor,  who  delivered  the  leading  opinion, 
based  the  decision  on  a  full  consideration  of 
the  English  cases  as  they  then  stood,  and  their 
grounds  as  compared  with  the  reason  of  the 
civil  law  for  coming  to  a  different  decision. 
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The  authority  of  the  case  in  this  court  decided 
on  a  limit  bond  i>  retiewed;  and  not  disap- 
proved, merely  because  notice  was  there  given. 
The  opinion  of  Hall,  J.,  in  the  same  case  is  a 
very  handsome  summary  of  the  arguments 
bearing  upon  the  question.  Both  the  learned 
judges  advert  to  the  analogy  which  repudiates 
the  admissions  of  the  principal  as  evidence 
*when  offered  to  affect  his  surety.  How  [*oJ> 
perfectly  well  settled  that  notion  is,  both  at 
Westminster  Hall,  and  by  a  majority  of  the 
American  courts,  where  the  admission  is  not 
a  part  of  the  res  gestce,  I  have  endeavored  to 
show  in  Cowen  &  H.,  1  Phil.,  n.  485,  p.  669. 

I  do  not  deny  what  was  said  at  the  bar,  that, 
had  Bingham  voluntarily  accounted,  on  the 
principles  prescribed  by  hiscovenant,  the  sure- 
ty would  have  been  liable  for  the  balance 
struck.  The  striking  of  such  a  balance  would 
be  an  admission  making  part  of  tne  res  gestce. 
Indeed,  that,  and  every  act  leading  to  or  con- 
nected with  it,  would  be  the  res  geste  them- 
selves, for  which  the  defendant  undertook  in 
his  covenant.  The  distinction  will  be  found 
fully  presented  and  illustrated  by  the  cases 
cited  in  the  note  to  which  I  have  just  referred. 

It  follows,  a  fortiori,  from  what  has  been 
already  said  that  the  remaining  grounds  taken 
at  the  circuit  and  repeated  at  the  bar,  are 
more  than  sustained.  These  are,  that,  at  most, 
the  decree  was  prima  facie  evidence;  that  the 
defendant  should  have  been  allowed  to  show, 
under  the  second  plea,  that  his  principal  was 
in  fact  never  liable;  and  that  the  defendant 
was,  at  all  events,  not  liable  for  the  costs  of  a 
chancery  suit,  litigated  without  his  being  in 
any  way  privy  to  it,  or  having  had  a  chance 
to  defend. 

That  a  surety,  upon  a  general  undertaking 
for  his  principal's  paying  a  debt,  can  be  made 
liable  in  any  way  for  the  costs  of  a  suit  against 
the  latter  solely,  seems  to  be  a  somewhat  ex- 
traordinary position.  A  man  indorses  a  note, 
or  signs  a  guaranty  for  payment;  not  of  costs, 
but  the  debt;  what  authority  has  any  court  for 
adding  costs  to  the  words  of  such  a  contract? 
The  case  at  bar  is  nothing  more  in  principle. 
Bingham  covenanted  to  account  and  pay  the 
balance.  He  owed  two  things;  the  accounting 
and  paying.  These  made  the  debt.  The  de- 
fendant covenants  that  Bingham  shall  perform 
both;  in  other  words,  discharge  his  debt;  not 
that  he  should  pay  costs.  The  latter  obliga- 
tion is  without  the  bond.  Knight  v.  Hughes, 
Mood.  &  M..  247,  has  some  bearing  in  its 
principle.  Ld.  Tenterden,  Ch.  J.  The  dis- 
tinction is  well  illustrated  by  a  common  bond 
*of  indemnity,  which  you  take  against  [*(JO 
actions.  There  the  obligor  would  doubtless 
be  liable  for  costs,  because  they  are  directly 
incident  to  the  action.  They  are  virtually  ex- 
pressed by  the  bond.  And  yet  for  more  abun- 
dant caution,  costs  are  usually  added :  such  was 
the  case  of  Duffield  v.  Scott,  3  T.  R,  374. 

A  new  trial  is  granted,  the  costs  to  abide  the 
event. 

Criticised— 1  Mo.  App..  421. 

Followed— 18  Ch.  D.,  668. 

Guaranty—  Doctrine  of  notice,  etc.,  not  applicable 
to.  Cited  fn-1  Hill,  260 :  5  Hill.  42 :  6  Hill,  544 ;  2  N. 
Y.,  231 :  3  N.  Y.,  212 :  68  N.  Y.,  560 :  82  N.  Y.,  131 ;  86 
N.  Y.,  493 : 18  Hun,  271 :  35  Barb.,  571 :  57  How.  Pr.. 
307;  8  Abb.  Pr.,  238;  1  Sandf.,  568;  7  Bos.,  496:  39 
Super..  47  ;  45  Super..  203 ;  13  Allen,  533 ;  68  111.,  618 ; 
2  Am.  Kep.,  325  (32  I  ml.,  13). 
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Judgment— Who  concluded  by— When  conclusive 
against  surety.  Disapproved— 33  Am.  Rep.,  800  (48 
Wis.,  63). 

Distinguished— 65  N.  Y.,  498. 

Explained-4  Hill. 122, 133,  529 ;  40  Am.  Dec.,  268, 
269. 

Cited  in-5  Hill,  134:  15  N.  Y.,  407;  34  N.  Y.,  280; 
35  N  Y.,  261 :  58  N.  Y.,  332  ;  81  N.  Y.,  597  :  85  N.  Y., 
578 ;  4  Abb.  App.  Dec.,  395 ;  3  Lans.,  242 ;  9  Hun,  276 ; 
16  Hun,  534  ;  25  Hun,  525 ;  28  Hun,  393 ;  6  Barb.,  470 ; 
18  Barb..  11 ;  23  Barb.,  471 ;  26  Barb.,  346 ;  30  Barb., 
289 ;  12  How.  Pr.,  56 ;  7  Bos.,  434 ;  1  Sheld.,  444 ;  4 
McLean,  579  ;  31  N.  J.  L.,  186. 

Stat.  of  Frauds— Not  applicable  to  covenant  under 
seal.  Cited  in— 4  Denio,  563 :  5  Denio,  494  ;  10  Barb., 
387  ;  11  Barb.,  15;  1  Sandf.,  61. 

Guaranty— Stat.  of  Frauds— Expression  of  consid- 
eration. Held,  obiter— 4  Denio,  286. 

Cited  in-4  Denio,  563  ;  3  N.  Y.,  210;  20  N.  Y..  333; 
21  N.  Y.,  316  :  23  N.  Y.,  497 ;  93  N.  Y.,  278 ;  20  Barb., 
160  ;  22  Barb.,  518 ;  23  Barb.,  538 ;  41  Barb.,  35 :  22  How. 
Pr.,  70 ;  26  How.  Pr.,  240  ;  9  Bos.,  243;  2  E.  D.  S..  416. 

Revision  of  statute— Construction  of,  with  reference 
to  original  statute.  Cited  in— 41  N.  Y.,  173 ;  49  N.  Y., 
370 ;  60  How.  Pr.,  129  ;  11  Wall.,  502. 

Also  cited  in-26  N.  Y.,  215  ;  1  Co.  R.,  101. 


LADUE  v.  SEYMOUR  &  WOOD. 

Assumpsit  /or  Work  Done  and  Materials  Furn- 
ished —  Common  Counts  —  Written  Contract  — 
It  Must  Be  Produced  or  Accounted/or  —  Plead- 
ing —  Want  of  Strict  Performance  of  Special 
Contract  —  Amount  of  Recovery. 

Where,  in  an  action  of  assumpsit,  in  which  the 
plaintiff  relies  on  the  common  counts  for  work  done 
and  materials  found,  it  appears  on  the  trial  that 
there  is  a  written  contract  under  which  the  work 
was  agreed  to  be  done,  the  plaintiff  must  produce 
the  contract  or  account  for  its  loss,  or  he  cannot  re- 
cover under  the  common  counts. 

A  plaintiff,  on  producing'  the  written  contract, 
may  recover  under  a  general  indebitatus  assumpsit, 
if  the  agreement  has  been  fully  performed  by  him, 
and  there  was  nothing  special  in  the  contract  in  re- 
lation to  the  time  or  manner  of  payment  ;  or  the 
credit,  if  any,  has  expired.  So  the  plaintiff  may  re- 
cover on  an  indebitatus  assumpsit  for  work  done, 
though  there  was  a  special  contract  where  the  work 
was  actually  done,  but  not  within  the  time  or  in 
the  manner  specified  in  the  contract,  if  such  work 
was  done  with  the  approbation  of  the  defendant, 

Where,  however,  the  plaintiff  is  allowed  to  sustain 
his  action  in  the  latter  case  on  a  quantum  meruit, 
the  inquiry  is  not  what,  under  other  circumstances, 
he  would  be  entitled  to  recover,  but  what  is  he  en- 
titled to  in  reference  to  the  contract  price,  and  the 
damages  sustained  by  the  defendant  in  consequence 
of  the  want  of  a  strict  performance  on  the  part  of 
the  plaintiff. 

Citations—  10  Johns.,  36  ;  14  Johns.,  326  ;  12  Johns., 
274  ;  13  Johns.,  94  ;  18  Johns.,  169,  451  ;  16  Wend.,  632  ; 
Bull.  N.  P.,  139  ;  4  Cow..  564. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Rensselaer  Circuit,  in  Sep.,  1838,  before 
the  Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  declaration  contained  the  common 
counts  in  assumpsit,  and  the  plaintiff  claimed 
to  recover  payment  for  tanning  500  Georgia 
hides  for  the  defendants,  and  proved  that  the 
work  was  worth  5£  or  5i  cents  per  pound,  and 
that  the  hides  averaged  14  or  15  pounds  each. 
It  appeared,  on  the  plaintiff's  evidence,  that 
the  work  was  done  under  a  sealed  contract, 
between  the  parties,  and  on  this  ground  the 
defendants  moved  for  a  nonsuit;  but  the  mo- 
tion was  refused,  because  it  appeared  that  the 
61*]  *work,  though  not  done  within  the  stip- 
ulated time,  had  in  fact  been  done,  and  there 
was  evidence  of  an  acceptance  of  the  leather 
WEND.  24. 


by  the  defendants.  The  defendants  offered 
the  written  contract  in  evidence,  and  offered 
to  prove  its  execution  by  secondary  evidence, 
the  subscribing  witness  being  alleged  to  be  in- 
sane. The  judge  holding,  however,  that  there 
was  not  sufficient  evidence  of  his  insanity,  re- 
fused to  receive  the  secondary  evidence,  and 
the  contract  was  not  received.  Proof  was  then 
given  tending  to  show  that  the  hides  had  been 
injured  in  the  process  of  tanning.  It  also  ap- 
peared that  the  work  was  to  have  been  done  in 
five  months,  and  that  the  leather  was  not  re- 
turned under  about  eleven  months.  On  these 
and  other  grounds,  the  defendants  claimed  a 
large  amount  of  damages  to  be  deducted  from 
the  claim  of  the  plaintiff.  The  jury  found  a 
verdict  for  the  plaintiff,  for  nearly  the  whole 
sum  claimed  by  him. 

Messrs.  B.  R.  Wood  and  M.  T.  Rey- 
nolds, for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  When  a  man 
who  has  done  work  under  a  special  contract, 
but  not  in  conformity  to  it,  either  as  to  the 
time  or  manner  of  execution,  is  allowed  to  re- 
cover against  a  party  who  is  not  in  fault,  it  is 
the  duty  of  courts  and  juries  to  see  that  an  am- 
ple allowance  is  made  for  all  such  damages  as 
the  defendant  has  sustained  by  the  departure 
from  the  contract.  The  question  is  not  what 
the  work  and  materials  cost  the  plaintiff,  or 
how  much,  under  other  circumstances,  he 
ought  to  have.  He  cannot,  in  any  event,  be  en- 
titled to  more  than  the  contract  price;  and  from 
that  must  be  deducted  all  that  the  defendant 
has  lost  by  the  want  of  a  strict  performance  of 
the  agreement.  Any  other  rule  would  encour- 
age a  lax  morality,  and  punish  one  man  for  the 
fault  of  another.  On  this  ground,  I  think  the 
defendants  have  reason  to  complain  of  the  ver- 
dict. On  the  evidence,  as  it  appeared  in  the 
absence  of  the  written  agreement,  the  work 
was  to  have  been  done  in  five  *months;  [*62 
and  if  we  lay  out  of  view  the  alleged  injury 
to  the  hides  in  the  process  of  tanning,  the  jury 
have  not  allowed  so  much  damages  as  the  de- 
fendants must  have  sustained  by  the  mere  de 
lay  of  six  months  in  performing  the  contract. 
But  beyond  the  question  of  time,  I  think  the 
evidence  nearly  conclusive  that  the  plaintiff 
was  in  the  wrong  in  relation  to  the  manner  of 
performance.  Some  of  the  hides  were  not  suf- 
ficiently tanned, and  others  were  water  pricked. 
It  is  not  improbable  from  the  evidence  that 
some  of  the  hides  were  damaged  before  the 
plaintiff  took  them;  but  it  is  difficult  to  resist 
the  conclusion  that  others  were  injured  in  the 
process  of  tanning.  If  the  jury  believed  this, 
it  was  their  duty  to  allow  the  defendants  full 
compensation  for  their  damages,  although  the 
consequence  might  be  that  the  plaintiff  would 
get  nothing  for  his  labor  and  materials.  In 
short,  the  plaintiff  should  have  been  made  to 
bear  the  consequences  of  his  own  fault.  If  the 
defendants  on  the  whole  derived  no  benefit 
from  what  had  been  done,  they  were  not  bound 
to  pay  anything  for  it. 

II.  But  I  do  not  think  it  necessary  to  put  the 
case  on  the  around  that  the  verdict  is  against 
the  weight  of  evidence;  nor  to  inquire  wheth- 
er the  state  of  mind  of  the  subscribing  witness 
to  the  contract  was  such  as  to  authorize  the  de- 
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fendants  to  give  secondary  evidence  of  iu  exe- 
cution. It  was,  I  think,  the  business  of  the 
plaintiff  to  produce  the  written  contract  be- 
fore he  could  be  entitled  to  recover.  I  am  not 
aware  that  this  question  has  even  been  defini- 
tively settled.  See  Linningdale  v.  Livingston, 
10  Johns.,  36;  Clark  v.  Smith,  14  Johns.,  826. 
Hut  upon  principle  it  is  extremely  clear. 

When  the  special  contract  has  been  rescind- 
ed or  abandoned  by  the  parties,  or  when  an 
end  has  been  put  to  it  by  the  wrongful  act  of 
the  party  for  whom  the  services  were  rendered, 
the  other  party  may,  in  general,  resort  to  the 
indebitatus  assumpsit  counts,  and  in  that  form 
recover  for  his  labor  and  materials.  In  such 
cases,  there  is  no  subsisting  special  contract 
between  the  parties.  There  was  one,  but  it  is 
at  au  end. 

But  when  there  is  a  subsisting  special  cpn- 
O3*]  tract  between  *the  parties  in  relation 
to  the  thing  done,  all  the  cases  agree,  that  the 
contract  must  control,  and  that  the  remedy  is, 
in  general,  upon  that,  and  not  upon  the  com- 
mon counts  in  assumpsit.  12  Johns.,  274;  13 
Id.,  94;  14  Id.,  326;  18  Id.,  169;  Id.,  451.  16 
Wend.,  632.  The  reason  of  the  rule  is  obvi- 
ous. The  parties  are  bound  by  their  agreement, 
and  there  is  no  ground  for  implying  a  prom- 
ise where  there  is  an  express  contract. 

This  rule,  so  far  as  it  relates  to  the  form  of 
the  remedy,  is  subject  to  two  qualifications. 
If  the  agreement  has  been  completely  per- 
formed by  the  party  who  was  to  render  the 
services,  and  there  was  nothing  special  in  the 
contract  in  relation  to  the  time  or  manner  of 
payment,  or  the  credit,  if  any,  has  expired, 
there  is  then  a  duty  upon  the  other  party  to 
pay  the  stipulated  price,  for  which  a  general 
indebitatus  assumpsit  will  lie.  Bull.  N.  P., 139. 
But  this  only  goes  to  the  form  of  the  remedy. 
It  does  not  supersede  the  necessity  of  produc 
ing  the  special  contract.  On  the  contrary, 
the  agreement  must  be  shown,  for  the  purpose 
of  seeing  whether  it  has  been  performed  by 
the  plaintiff,  and  whether  the  stipulated  time 
and  mode  of  payment  are  such  as  to  warrant  a 
recovery  without  declaring  specially  on  the 
contract. 

The  other  exception  to  the  general  rule 
which  has  been  mentioned,  arises  in  cases 
where  the  plaintiff  is  entitled  to  recover,  but 
he  cannot  sue  on  the  special  agreement,  for 
the  reason  that  he  cannot  aver  and  prove  a  full 
compliance  with  its  terms.  Jewell  v.  Schroeppel, 
4  Cow.,  564,  will  afford  a  sufficient  illustra- 
tion of  a  large  class  of  cases  on  this  subject. 
The  plaintiff  had  completed  the  mill,  and  ful- 
filled the  covenant  in  all  respects,  except  in  re- 
lation to  the  time  of  performance;  and  on  that 
point  it  appeared  that  the  plaintiffs,  after  the 
stipulated  time  had  expired,  proceeded  to  the 
completion  of  the  work  with  the  knowledge 
and  approbation  of  the  defendant.  The  plaint- 
iffs could  not  sue  on  the  covenant,  because 
they  could  not  show  a  strict  performance;  but 
the  defendant  having  suffered  the  work  to  pro 
ceed,  and  it  having  ultimately  been  completed, 
the  plaintiffs  were  allowed  to  recover  on  the 
64*J  common  counts,  in  assumpsit.  *In  this, 
as  well  as  in  the  other  class  of  cases,  the  ques 
tion  only  goes  to  the  form  of  the  remedy.  The 
special  contract  is  not  overlooked  and  disre- 
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garded.  On  the  contrary,  it  governs  in  every- 
thing, with  the  single  exception  that  the  party 
rendering  the  services  is  not  wholly  precluded 
from  recovering  compensation  for  the  want  of 
a  strict  performance.  It  would,  indeed,  be  a 
most  extraordinary  doctrine,  that  one  of  the 
parties  to  a  special  agreement  could  set  it  aside 
and  render  it  nugatory  by  his  own  neglect  or 
misconduct,  without  any  fault  of  the  other 
party. 

Where  one  man  has  rendered  services  for 
another,  upon  request,  or  other  circumstances, 
from  which  a  request  may  be  inferred,  and 
there  is  no  proof  of  a  special  agreement,  the 
law  will  imply  a  promise  to  pay  what  the  serv- 
ices are  reasonably  worth.  But  the  moment 
it  appears  that  the  work  was  done  under  a 
special  contract,  the  implication  is  at  an  end. 
It  is  an  axiom  of  law,  that  where  the  parties 
have  come  to  an  ex  press  con  tract,  none  can  be 
implied  until  that  is  performed.  Lawes,  Plead., 
Assump.,  8.  In  the  case  at  bar,  the  plaintiff 
may  have  proved  enough,  in  the  first  instance, 
to  raise  an  implied  promise  to  pay  what  the 
work  was  reasonably  worth.  But  when  it  ap- 
peared that  the  work  was  done  under  an  ex- 
press contract,  there  was  no  longer  any  room 
for  such  an  implied  assumpsit.  That  ground 
of  action  was  completely  overthrown,  and  the 
plaintiff  was  driven  to  the  necessity  of  making 
out  a  case  under  the  special  agreement.  If  he 
could  do  so,  the"  form  of  the  remedy  might 
still  be  a  quantum  meruit  count  in  assumpsit; 
but  the  covenant  was  the  foundation  of  the 
action,  and  the  plaintiff  was,  of  course,  bound 
to  produce  it,  or  account  for  its  absence. 

Proof  that  the  plaintiff  had  not  performed 
in  point  of  time,  and  that  the  leather  had  aft- 
erwards been  accepted  by  the  defendants,  did 
not  obviate  the  difficulty.  Those  facts  only 
tended  to  show  that  the  action  might  possibly 
be  maintained — not  that  the  plaintiff  was  enti- 
tled to  recover  as  the  case  then  stood.  It  was 
first  necessary  to  compare  his  proofs  with  the 
terms  of  the  covenant,  to  see  wherein  he  had 
performed,  and  in  what  he  was  deficient.  Be- 
yond this,  *the  contract  would,  perhaps, [*65 
show  that  the  plaintiff  had  been  paid  in  ad 
vance,  or  that  the  defendants  were  to  pay  in  a 
particular  manner,  as  by  the  delivery  of  spe- 
cific articles,  when  demanded;  or  that  they 
were  to  have  a  credit,  which  had  not  expired 
at  the  time  the  action  was  brought.  But  if 
there  was  nothing  special  in  the  contract,  eith- 
er in  relation  to  the  time  or  mode  of  payment, 
the  question  was  no  longer  how  much  the  serv- 
ices were  worth,  but  how  much  did  the  de- 
fendants agree  to  pay.  In  short,  where  there  is 
an  express  contract  between  parties  in  relation 
to  any  matter,  we  must  know  what  that  con- 
tract is,  before  we  can  determine  that  either 
party  is  in  the  wrong,  or  what  is  the  proper 
measure  of  damages;  and  the  burden  of  pro- 
ducing and  proving  the  contract  must  of  course 
rest  on  him  who  seeks  to  enforce  it.  True,  the 
plaintiff  wishes  to  get  away  from  the  contract, 
and  to  recover  just  as  though  none  had  ever 
been  made;  but  that  the  law~  will  not  permit. 

New  trial  granted. 

Cited  ln-2  Hill.  604:  5  Hill,  78:  17  N.  Y.,  178:  4 
Barb.,  621 : 22  Barb..  243  :  4  Duer.  305 ;  7  Bos.,  427 :  33 
Super.,  367 :  2  R.  D.  8.,  366 ;  19  Mich.,  450. 
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THOMAS  v.  LELAND  ET  AL. 


Act  Imposing  a  Tax  on  a,  Local  District  for  a 
Public  Improvement — Constitutionality  of. 

An  Act  of  the  Legislature  imposing  a  tax  upon  a 
local  district  of  the  State,  in  reference  to  a  public 
improvement,  such  as  a  canal, is  valid  and  constitu- 
•tional.notwithstanding  that  previous  to  the  passage 
of  such  Act,  a  number  of  individuals  of  such  dis- 
trict had  entered  into  a  bond  to  the  State,  by  which 
they  bound  themselves  to  pay  the  whole  expense  of 
the  improvement. 

riONSTITUTIONALITY  of  a  statute.  The 
\J  plaintiff  declared  against  J.  D.  Leland,  H. 
Shays,  G.  Langford  and  S.  M.  Mason,  in  tres- 
pass, the  first  count  being  in  trespass  quare 
-clamum  fregit,  and  taking  and  carrying  away 
his  goods,  and  the  second  in  trespass  de  bonis 
•asportatis.  The  three  first  named  defendants 
justified,  that  they,  as  commissioners  for  as- 
sessing and  levying  a  tax  on  the  City  of  Utica, 
in  pursuance  of  an  Act  of  the  Legislature, 
passed  May  11,  1835,  vide  Stat.,  1885,  p.  35,as- 
6(>*]  sessed  the  sum  of  *$<J?8,  on  certain  real 
estate  in  the  City  of  Utica,of  which  the  plaint- 
iff was  owner  ;  that  they  appointed  S.  M.  Ma- 
son, the  fourth  defendant,  special  collector  to 
-collect  the  tax  so  assessed,  and  that  by  virtue 
of  a  warrant  issued  by  them,  Mason  entered 
upon  the  premises  of  the  plaintiff  and  seized 
and  took  the  goods, etc.,  to  satisfy  the  tax.  To 
this  plea  the  plaintiff  demurred.  The  defend- 
.ant,  Mason,  separately  put  in  a  plea  similar  to 
the  plea  of  the  other  defendants.  To  the  plea 
of  Mason,  the  plaintiff  replied  that  the  money 
-authorized  to  be  raised  by  the  Act  of  1835,was 
secured  to  be  paid  to  the  State  by  the  bond  of 
several  individuals  (naming  them),  who  were 
liable  to  pay  the  same  to  the  State, and  that  the 
money  assessed  upon  his  estate  was  not  the 
debt  of  him,  the  plaintiff,  nor  was  he  liable  to 
pay  the  same,  and  this,  etc.,  wherefore,  etc. 
The  defendant  demurred  to  the  replication. 

Mr.  S.  Stevens,  for  the  plaintiff,  insisted 
that  the  Act  of  the  Legislature  under  which 
the  defendants  attempt  to  justify  is  a  void  Act, 
-and  should  be  so  declared  by  the  court.  The 
individuals  named  in  the  replication  had  vol- 
untarily obligated  themselves  by  bond,  to  pay 
into  the  Treasury  of  the  State  a  certain  sum  of 
money  in  consideration  of  the  termination  of 
a  public  work  (the  Chenango  Canal),  being 
changed  from  Whitesborough  to  Utica.  The 
statute  authorizing  this  sum  of  money  to  be  as- 
sessed upon  the  owners  of  real  estate  in  the 
City  of  Utica  was.  therefore,  taking  the  prop- 
erty of  one  set  of  individuals  for  the  benefit  ctf 
another  set  of  individuals.  The  existence  of 
such  a  power  in  the  Legislature  has  been  uni- 
formly denied  in  this  country,  and  by  the  Con- 
stitution the  property  of  an  individual  cannot 
be  taken,  even  for  public  use,  without  making 
-compensation.  Hobbes,  the  most  ingenious  of 
all  advocates  for  the  absolute  powers  of  gov- 
ernment, does  not  go  further  with  his  doctrine 
on  this  point,  than  to  say  that  the  property 
which  a  subject  has  in  his  goods,  consists  not 
in  a  right  to  exclude  the  sovereign  from  the  use 
•of  them,  but  in  the  right  to  exclude  all  other 
subjects.  Vide  Op.  of  Senator  Tracy,  in  Blood- 
good  v.  R.  R.  Co.,  in  Court  for  Correction  of 
Errors,  18  Wend.,  56.  He  also  cited  2  Kent, 
-Com.,  340. 
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*Mr.  C.  P.  Kirkland,forthedefend-[*67 
ants,  insisted  that  all  questions  of  internal  im- 
provement and  of  general  or  local  taxations  as 
applicable  thereto,  are  exclusively  within  the 
power  of  the  Legislature;  and  that, consequent- 
ly, whether  a  change  in  the  termination  of  the 
Chenango  Canal  should  be  made,  and  whether 
it  should  be  regarded  as  a  work  of  general  ben- 
efit, to  be  paid  for  from  the  common  fund,  or 
as  a  work  of  local  character,  to  be  paid  for  by 
local  taxation,  were  questions  exclusively  for 
legislative  determination,  with  the  decision  of 
which  no  other  department  of  the  government 
an  interfere.  The  various  Acts  of  the  Legis- 
lature on  this  subject  are  in  pan  materia,  and 
when  looked  at  together  it  will  be  seen  that 
a  local  taxation  was  authorized  for  a  local  ben- 
efit. As  to  the  power  of  the  Legislature  in 
cases  of  this  kind,  and  when  their  Acts  will  be 
deemed  void,  he  cited  1  Bl.  Com.,  160;  1  Kent, 
Com.,  399,  420  ;  8  Wend.,  101 ;  13  Id.,  328  ;  18 
Id.,  30  ;  Nott&  M'C.,  387  ;  4  Wh.,  316  ;  9  Id., 
738  ;  8  Co.,  212,  234  ;  Hob.,  87  ;  12  Mod.,  687. 
He  contended  that  the  fact  of  a  bond  having 
been  given  by  individuals  to  secure  the  pay- 
ment of  the  increased  expense,  did  not  deprive 
the  Legislature  of  the  power  to  impose  a  local 
tax,  when  they  subsequently  became  satisfied 
that  a  local  benefit  had  been  conferred  equally 
advantageous  to  the  owners  of  property  in  a 
particular  district  or  place. 

By  the  Court,  Cowen,  J.  It  is  objected  by 
the  counsel  for  the  plaintiff,  first,  that  the  Stat- 
ute of  1835  sought  to  take  the  plaintiff's  prop- 
erty without  his  consent,  and  appropriate  it  to 
the  payment  of  a  private  debt  due  from  others; 
and  that  such  a  statute  is  unconstitutional  and 
void.  The  consequence  is  not  denied  by  the 
counsel  for  the  defendants.who  insists  that  the 
statute  is,  in  effect,  no  more  than  any  of  our 
ordinary  Acts  imposing  local  taxes  for  local 
improvements  of  a  public  character,  such  as 
highways  and  bridges.  The  object  of  the  stat- 
ute, and  the  share  of  individual  or  public  con- 
cern in  the  tax. may  be  collected  from  the  Acts 
mentioned  in  the  pleas,  and  more  fully,  when 
connected  with  the  bond  set  forth  in  the  repli- 
cation to  the  second  plea  of  the  defendant  Ma- 
son. Some  time  previous  to  Mar.,  1834,  the 
*Canal  Commissioners, thinking  that  the  f*C>8 
Chenango  Canal,  then  in  progress  of  construc- 
tion, might  be  more  economically  connected 
with  the  Great  Western  Canal  at  Whitesbor- 
ough than  at  the  City  of  Utica, had  fixed  on  the 
former  place  for  its  termination.  Then  came 
the  Act  of  Mar.  24,  1834,  authorizing  the  com- 
missioners, on  the  extraordinary  expense  of  a 
termination  at  Utica  being  provided  for  by 
those  more  immediately  interested,  to  change 
the  termination  to  the  latter  place.  Hereupon 
several  individuals,  either  from  public  spirit, 
or  in  respect  to  their  own  profit,  joined  in  a 
bond  to  the  people,  conditioned  to  pay  into  the 
Treasury,  for  the  benefit  of  the  canal  fund, 
$38,615,  the  estimated  excess,  and  so  much 
more  as  should  make  good  the  contracts  affect- 
ed by  the  change.  Thereupon  the  contemplated 
change  was  made.  Afterwards,  May  11,  1835, 
the  Legislature  deeming  the  debt  thus  contract- 
ed by  individuals,  unreasonably  partial  and 
onerous,  passed  the  statute  now  in  question, 
the  object  of  which  was  to  levy  the  tax  on  the 
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owners  of  real  estate  in  the  City  of  Utica.  The 
general  purpose  of  raising  the  money  by  tax 
was,  therefore,  to  construct  a  canal,  a  public 
highway,  which  the  Legislature  believed  would 
be  a  benefit  to  the  City  of  Utica  as  such  ;  and, 
independently  of  the  bond,  the  case  is  the  or- 
dinary one  of  local  taxation  to  make  or  improve 
a  highway.  If  such  an  Act  be  otherwise  con- 
stitutional, we  do  not  see  how  the  circumstance 
that  a  bond  had  been  before  given  securing  the 
same  money,  can  detract  from  its  validity. 
Should  an  individual  volunteer  to  secure  a  sum 
of  money  in  itself  properly  leviable  by  way  of 
tax  on  a  town  or  county,  there  would  be  noth- 
ing in  the  nature  of  such  an  arrangement, 
which  would  preclude  the  Legislature  from  re 
sorting,  by  way  of  tax,  to  those  who  are  pri 
marily,  and  more  justly  liable.  Even  should 
he  pay  the  money,  what  is  there  in  the  Consti- 
tution to  preclude  his  being  re  imbursed  by  a 
tax? 

But,  secondly,  it  is  said  that,  if  the  Act  had 
in  view  the  construction  of  the  canal,  then  it 
was  unconstitutional,  as  seeking  to  take  pri- 
vate property  for  public  use,  without  just  com- 
pensation, or  any  compensation.  To  sustain 
69*]  this  argument  *it  must  be  denied  that 
the  general  profit  of  the  community  to  which 
we  belong  will  warrant  a  tax  affecting  our 
property.  One  answer  in  the  case  at  bar  is, 
that  the  improvement  in  question  was.In  itself. 
a  compensation  to  the  plaintiff.  Such,  at  any 
rate,  was  the  theory  of  the  proceeding,  and  we 
must  intend  that  it  was  carried  out  in  practice. 
Such,  was  the  view  taken  by  the  Legislature  ; 
and  they  must  be  left  to  judge  of  the  compen- 
sation. 

But  the  argument  proves  quite  too  much.  It 
would  go  to  cut  off  entirely  many  acknowl- 
edged powers  of  taxation;  such  as  that  which 
raises  money  to  relieve  the  poor,  or  establish 
and  keep  on  foot  common  schools,  to  build 
bridges,  or  work  the  highway.  It  confounds 
two  distinct  legislative  powers;  a  simple  power 
of  taxation,  with  the  power  of  taking  private 
property  for  public  use.  The  former  acts  upon 
communities  and  may  be  exerted  in  favor  of 
any  object  which  the  Legislature  shall  deem 
for  the  public  benefit.  A  tax  to  build  a  luna- 
tic asylum,  may  be  mentioned  as  one  instance. 
If  the  power  to  impose  such  a  tax  were  to  be 
rested  on  the  ground  of  individual  pecuniary 
benefit  to  each  one  who  should  be  called  on  to 
contribute,  it  is  quite  obvious  that  it  would  not 
be  maintained  for  a  moment.  Yet  who  would 
doubt  that  such  might  be  imposed  on  a  local 
community,  a  county,  or  even  a  town  ?  I  ad- 
mit that  this  power  of  taxation  may  be  abused; 
but  its  exercise  cannot  be  judicially  restrained 
so  long  as  it  is  referable  to  the  taxing  power. 
The  only  check  lies  at  present  in  that  power 
being  usually  exerted  on  considerable  bodies 
of  men,  who  possess  a  control  in  a  greater  or 
less  degree  over  its  agents. 

Judgment  for  the  defendants. 

Commented  on— 82  N.  Y.,209. 

Reviewed — 4  Trans.  App.,  509. 

Cited  in-4  N.  Y..  437 ;  18  N.  Y..  44  ;  37  N.  Y..  271 : 
41  N.  Y.,  141 :  47  N.  Y.,  B12 :  57  N.  Y.,  189 ;  2  Keyes, 
292 ;  3  Abb.  App.  Dec.,  569 ;  3  Hun,  96 ;  4  Barb.,  15;  7 
Barb.,  252 ;  9  Barb..  561 ;  17  Barb..  231 ;  18  Barb..  634 : 
24  Barb..  240.  254.  484 ;  45  Barb..  211 ;  5  T.  &  C..  322 ;  3 
How.  Pr..  348  ;  13  How.  Pr.,  213;  14  How.  Pr.,  214;  27 
How.  Pr.,  351 ;  34  How.  Pr..  383 ;  44  How.  Pr.,  341 ;  5 
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Am.  K.-I.  .  :il7  1:1:.'  Ind.,  4);  4  Am.  Rep.,  419  (20  Mich., 
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*STANTON  v.  THOMAS.        [*7O 

Assumpsit  Lies  against  One  in  whone  Name  a 
Judgment  was  Recovered,  for  the  Benefit  of  the 
Plaintiff,  for  Debauching  a  female,  the  De- 
fendttnt  having  Acknowledged  Satisfaction — 
Authority  to  Sue — Instrument  under  Seal. 

Where  a  female  is  debauched  in  the  bouse  of  a 
stranger,  and  he  by  writing  under  seal  authorizes  a 
party  standing  in  loci)  parenti*  to  sue  in  his  name  for 
the  recovery  of  damages,  and  a  suit  is  accordingly 
commenced  and  judgment  recovered,  after  which 
the  nominal  plaintiff  acknowledges  of  record  satis- 
faction of  the  Judgment ;  an  action  may  be  main- 
tained by  the  party  thus  authorized  to  sue,  against 
the  nominal  plaintiff  for  the  recovery  of  the  amount 
of  the  judgment,  and  the  suit  may  be  brought  in  ">•- 
sumpsit,  notwithstanding  that  the  writing  giving 
authority  to  sue  is  under  seal. 

Citations— 19  Wend..  73 ;  Vin..  tit.  Assign.,  B,  and 
tit.  Covenant,  C.  pi.  20;  2  Bl.,  820;  2  Saund.  PI.  &  Ev... 
670 :  5  Barn.  &  C.,  589. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Tioga  Ciicuit  in  Sep.,  1838,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 

Thomas  executed  an  instrument  in  writing- 
under  his  band  and  seal,  whereby,  after  recit- 
ing that  one  James  Lownsbury  had,  as  was  al- 
leged and  believed,  debauched  and  gotten  with 
child  Polly  Ferry,  the  daughter  of  the  wife  of 
Stanton,  whilst  she  resided  at  the  house  of 
Thomas  ;  and  also  reciting  that  Polly  had  since 
returned  home  to  the  house  of  Stanton,  where 
she  was  likely  to  occasion  him  expense  and 
trouble,  Thomas  authorized  Stanton  to  prose- 
cute Lownsbury  in  such  form  of  action  as  he 
should  see  fit,  in  the  name  of  him,  Thomas,  or 
otherwise,  as  might  be  deemed  advisable — 
Stanton  keeping  Thomas  harmless  from  all 
damages,  costs  and  charges  by  means  of  such 
suit  or  suits.  By  virtue  of  this  instrument,  a 
suit  was  commenced  and  prosecuted  by  Stan- 
ton,  in  the  name  of  Thomas  against  Lowns- 
bury, for  the  seduction  of  Polly  Ferry,  and  a 
judgment  recovered  for  $300  damages  ;  and 
after  the  recovery,  Thomas  acknowledged  of 
record  satisfaction  of  the  damages  so  recovered. 
The  plaintiff  thereupon  commenced  an  action 
of  assumpsit  against  the  defendant  to  recover 
of  him  the  money  thus  acknowledged  by  him 
to  have  been  received.  The  declaration  con- 
tained several  special  counts,  and  also  the 
money  counts.  The  defendant  pleaded  the  gen- 
eral issue.  On  the  trial  of  the  cause,  the  above 
facts  appeared,  and  the  judge  nonsuited  the 
plaintiff  on  the  following  grounds:  1.  That  the 
cause  of  action  against  Lownsbury  being  in 
tort,  was  not  the  subject  of  assignment  ;  2. 
That  the  instrument  'executed  by  the  [*7  1 
defendant  did  not  amount  to  an  assignment  ; 
and  3.  That  it  was  void  for  champerty.  The 
plaintiff  moves  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
doubt  I  have  entertained  in  the  consideration 
of  this  case  is,  whether  the  suit  should  not  have 
been  founded  upon  the  implied  covenant  grow- 
ing out  of  the  power  of  attorney.  I  agree  to  the 
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opinion  expressed  by  my  brother,  Cowen.when 
this  instrument  was  before  him  heretofore,  19 
Wend.,  73;  that  upon  fair  construction  it  is  a 
power  coupled  with  an  interest,  and  carries  by 
implication  the  beneficial  right  of  the  cause  of 
action,  and  was  so  intended  by  the  parties.  The 
reasons  assigned  for  this  view  in  the  opinion 
referred  to  are  full  and  entirely  satisfactory. 
But  after  the  fullest  examination  and  reflection 
I  have  been  able  to  bestow  upon  it.Ihavecome 
to  the  conclusion  that  assumpsit  will  lie,  and 
perhaps  that  action  only. 

It  is  familiar  law,  at  this  day,  that  the  rights 
of  the  assignee  of  a  chose  in  action  will  be  rec- 
ognized in  a  court  of  law,  and  protected  ;  he 
stands  in  the  place  of  the  assignor  for  all  pur- 
poses except  the  form  of  the  remedy  ;  and  if 
money  be  paid  the  latter,  it  is  received  to  the 
use  of  the  former,  for  which  an  action  for 
money  had  and  received  will  lie  ;  and  ordina- 
rily, if  the  money  is  paid  after  notice,  it  will 
be  in  fraud  of  the  assignee,  and  ineffectual  to 
discharge  the  debtor.  There  are  interests.how- 
ever,  so  exclusively  personal  and  contingent, as 
to  be  incapable  of  transfer  by  any  mode  of  as- 
surance, and  this  was  deemed  to  fall  within 
that  class  of  cases  in  the  decision  already  re- 
ferred to  and,  therefore,  not  protected  by  no- 
tice. But  though  the  assignment  in  these  cases 
is  held  to  be  ineffectual  to  transfer  any  interest 
in  the  subject-matter,  the  object  of  the  parties, 
if  lawful,  will  be  attained  in  another  way  ;  it 
will  operate  as  a  covenant  or  contract  between 
72*]  them,  and  the  duty  enforced  by  *reason 
of  that  obligation.  This  principle  has  been  re- 
peatedly asserted  and  acted  upon,  19  Wend., 
73 ;  most  of  the  authorities  are  referred  to 
there,  and  I  need  not  go  over  them.  S^e,  also, 
Vin.,  tit.  Assign.,  B,  and  tit.  Covenant,  C,  pi. 
20;  2  W.  Bl.,  820. 

I  have  said  the  serious  doubt  in  the  case  is, 
whether  the  action  should  not  have  been  found- 
ed upon  the  implied  covenant,  inasmuch  as  the 
instrument  is  under  seal  out  of  which  the 
rights  of  the  plaintiff  have  accrued.  Such  was 
the  remedy  in  the  cases  above  cited — the  word 
"assign"  being  construed  to  imply  a  covenant 
to  perform  the  thing  contracted  for,  or  respond 
in  damages.  If  that  term  had  been  used  in  this 
instrument,  I  should  perhaps  have  felt  bound 
by  the  authorities  ;  that  remedy  being  com- 
plete, and  of  a  higher  nature,  might  have  pre- 
sented a  serious  objection  to  the  action  of  as- 
sumpsit. I  am  not,  however, prepared  to  admit 
that  even  then,  where  the  demand  is  for  money 
withheld,  that  assumpsit  might  not  lie.  But  it 
is  not  important  to  pursue  the  distinction.  Here 
the  term  is  not  to  be  found,  nor  any  other, from 
which  covenant  can  be  implied  upon  any  au- 
thority that  has  come  under  my  notice. 

Is  the  plaintiff,  then,  without  remedy  ?  I 
think  not.  The  money  belongs  to  the  assignee 
in  equity  and  conscience,  and  is  wrongfully 
withheld.  The  action  of  covenant  given  in 
the  cases  referred  to  proves  this.  The  omis- 
sion of  technical  phraseology  does  not  affect 
the  nature  of  the  contract;  any  language  evinc 
ing  the  object  and  intent  of  the  parties  is  all 
that  is  essential.  The  right  to  the  money  is 
still  as  perfect  as  if  covenant  could  have  been 
sustained  had  the  instrument  been  without  seal. 
No  question  on  this  point  could  have  been 
raised.  Assumpsit  would  have  been  the  only 
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appropriate  remedy.  The  case,  I  think,  should 
now  be  regarded  in  that  light.  The  omission 
of  technical  language  affects  the  remedy,  not 
the  right  to  the  money.  It  belongs  to  the 
plaintiff  ;  has  been  received  in  fraud  of  his 
rights,  and  is  held  against  duty  and  conscience. 
The  proposition  is  a  general  one,  that  where 
the  defendant  receives  money  belonging  to  the 
plaintiff,  or  where  in  equity  and  conscience  he 
should  not  withhold  it  from  him,  assumpsit 
will  *lie  as  for  money  had  and  received  [*73 
to  the  plaintiff's  use  ;  the  law  implies  a  con- 
tract in  favor  of  the  party  entitled  to  it.  2 
Saund.  PI.  &  Ev.,  670,  and  cases  cited. 

The  principle  contained  in  Burnett  v.  Lynch, 
5  Barn.  &  C.,  589,  is  somewhat  applicable 
here.  There  a  lessee  assigned  by  deed  poll  to 
the  defendant  his  lease,  subject  to  the  payment 
of  rent,  and  performance  of  covenants.  He 
had  been  sued  by  the  lessor  for  neglect  of  re- 
pairs while  the  assignee  was  in  possession  and 
mulcted  in  damages.  This  action  was  brought 
for  that  neglect  of  duty  and  to  indemnify  him- 
self against  that  recovery.  The  action  was 
case,  but  all  the  judges  held  that  assumpsit 
would  have  been  appropriate.  Covenant  would 
not  lie  because  the  assignee  had  not  signed. 
They  grounded  the  right  of  action  upon  the 
duty  of  the  defendant  to  make  the  necessary 
repairs  arising  from  the  implied  contract  in  the 
assignment,  for  the  breach  of  which  duty  the 
plaintiff  had  been  damnified  ;  taking  the  as- 
signment subject  to  the  covenants  in  the  lease, 
implied  a  duty  on  his  part  to  perform  them. 
The  duty  is  equally  clear  in  this  case  to  pay 
over  the  fruits  of  the  recovery  to  the  plaintiff. 
Such  is  the  effect  of  the  contract,  and  which 
is  lawful  and  binding  within  the  cases  and 
principles  already  referred  to.  I  am  of  opin- 
ion, therefore,  the  action  may  be  sustained 
upon  the  common  counts  for  money  had  and 
received. 

I  have  not  deemed  it  important  to  consider 
the  point  of  maintenance  and  champerty  which 
was  urged,  because  the  authorities  upon  which 
the  right  to  recover  is  believed  to  be  sustained 
show  that  the  assignment  is  lawful  and  opera- 
tive by  way  of  contract,  though  not  as  passing 
any  interest  in  the  technical  sense  of  the  term. 
The  right  rests  wholly  in  contract. 

New  trial  granted  ;  costs  to  abide  event. 

Explained— 43  Barb.,  62. 

Cited  in— 13  Barb.,  423 ;  3  Abb.  Pr.,  38. 
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ROW  AND  TREDWAY. 

Contract  for  Work  at  Certain  Price — Misrepre- 
sentation—  Upon  Performance,  Recovery  Lim- 
ited to  the  Contract  Price. 

Where  a  contract  is  made  for  work  to  be  done  at 
a  stipulated  price,  and  it  is  discovered  before  the 
work  is  commenced,  that  a  misrepresentation  ha» 
been  made  in  respect  to  its  value,  the  party  engag- 
ing to  do  the  work  may  repudiate  the  contract ;  if 
he  does  not  do  so,  but  goes  on  and  performs  it,  he 
can  demand  no  more  than  the  contract  pi  ice. 

Citation-4  Paige,  537. 

THIS  was  an  action  of  replevin  for  a  quanti- 
ty of  coke,  tried  at  the  Schenectady  Cir- 
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cuit  In  Mar.,  1888,  before  the  Hon.  John  P. 
Cushman,  one  of  the  Circuit  Judges. 

The  plaintiffs,  by  their  agent  John  Costigan, 
purchased  60  chaldrons  of  coke  in  the  City  of 
N.  Y.,  and  at  that  place  made  a  written  con- 
tract June  80,  1886,  by  which  Teall  &  Co. 
agreed  to  transport  and  deliver  the  coke  at 
Schenectady,  within  five  days,  at  the  rate  of 
$1.50  per  chaldron,  which  price  was  to  include 
the  expenses  of  transferring  the  coke  from  the 
cellar  of  the  store.  125  Washington  St.,  N.  Y. 
to  the  boat,  and  unlading  the  same  at  Schen- 
ectady. A  boat-load  of  the  coke,  amounting  to 
about  35  to  40  chaldrons,  arrived  at  Schenec- 
tady on  the  twelfth  day  after  the  date  of  the 
contract.  The  defendant,  Row,  was  the  cap 
tain  of  the  boat,  and  refused  to  deliver  the 
coke  to  the  plaintiffs,  except  upon  the  pay- 
ment of  charges,  amounting  to  a  considerable 
sum  beyond  the  contract  price.  The  plaintiffs 
offered  to  pay,  at  the  contract  price,  and  de- 
manded the  property.  Row  stored  the  coke 
with  the  defendant,  Tredway.  after  he  had 
been  fully  informed  of  the  contract,  and  of 
the  tender  and  demand.  The  plaintiffs  there- 
upon replevied  the  property. 

The  defense  set  up  by  Teall  &  Co.  for  the 
defendants  was  that  the  cellar  of  125  Washing- 
ton St.  was  further  from  the  water  than  Cos- 
tigan had  represented  at  the  time  the  contract 
was  made,  in  consequence  of  which  the  whole 
of  the  coke  was  not  shipped — the  boat  being 
obliged  to  leave  before  all  could  be  got  on 
board.  Buell,  who  was  the  clerk  of  Teall  & 
Co.  and  made  the  contract  on  their  behalf,  was 
75*]  *the  witness  to  make  out  this  part  of  the 
case.  He  said  he  was  on  the  other  side  of  the 
city,  half  a  mile  from  the  coke,  when  the  con- 
tract was  made ;  that  Costigan  asked  him  to 
go  and  see  where  the  coke  was — how  near  the 
water,  before  he  contracted,  but  he  did  not  go. 
Costigan  denied  all  misrepresentation. 

The  defendants  insisted  that  Costigan  had 
misrepresented  the  true  location  of  the  coke, 
and  that  this  had  prevented  a  full  performance 
of  the  contract  on  the  part  of  Teall  &  Co.  The 
judge  left  the  matter  to  the  jury  as  a  question 
of  fraud,  and  they  found  a  verdict  for  the  de- 
fendants. The  plaintiffs  now  move  for  a  new 
trial. 

Mr.  A.  C.  Paige,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Bronson,  J.  How  the  jury 
could  have  found  upon  the  evidence  that  there 
was  any  fraud  on  the  part  of  the  agent  of  the 
plaintiffs,  I  am  at  a  loss  to  discover.  But  it  is 
unnecessary  to  consider  whether  the  verdict  is 
against,  the  weight  of  evidence,  for  I  am  of 
opinion  that  the  case  was  not  properly  sub 
milted  to  the  jury. 

The  defendants  refused  to  deliver  the  coke 
on  being  paid  the  contract  price  for  transpor- 
tation, on  the  ground  that  the  cellar  in  which 
the  coke  lay  in  N.  Y.  was  a  few  feet  further 
from  the  water  than  the  clerk  of  Teall  &  Co. 
thought  it  was  at  the  time  the  contract  was 
made.  Not  only  the  street  and  the  number 
were  mentioned  in  the  contract,  but  the  clerk 
was  invited  to  go  and  look  for  himself  before 
the  bargain  was  concluded.  But  waiving  this 
consideration,  and  assuming  that  he  was  in 
tentionally  misled  by  the  representations  o! 
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lostigan,  though  there  is  no  evidence  of  that 
fact,  yet,  after  the  bargain  was  concluded,  and 
after  Teall  &  Co.  saw  where  the  coke  lay,  they 
elected  to  go  on  with  the  contract;  and  having 
done  so,  they  are  bound  by  it  in  relation  to 
the  rate  of  compensation.  See  Lloyd  v.  Brew- 
ster,  4  Paige,  537.  If  the  alleged  misrepresen- 
tation had  related  to  some  other  matter,  and 
the  truth  had  not  been  discovered  until  after 
the  performance  of  the  contract  had  been  com- 
menced, *a  different  question  would  [*76 
have  been  presented.  But  when  a  party  has 
discovered  what  he  deems  a  fraud  before  he 
has  entered  upon  the  performance,  he  must 
then  decide  whether  he  will  stop  short,  or  go 
on  with  the  contract.  He  cannot  say  this  is  a 
good  contract  for  the  purpose  of  authorizing 
me  to  do  the  work,  but  it  does  not  bind  me  iu 
relation  to  the  rate  of  compensation.  By  go- 
ing on,  Teall  &  Co.  affirmed  the  contract,  and 
they  and  their  agents  are  bound  by  it.  No 
case  was  mentioned,  and  none,  I  think,  can  be 
found,  which  sanctions  a  different  doctrine. 
If  Teall  &  Co.  acted  under  the  contract,  that 
must  then  govern  throughout;  if  they  rejected 
the  contract,  they  then  had  the  plaintiffs'  goods 
without  authority,  and  were  entitled  to  no  com- 
pensation for  their  voluntary  services. 

It  is  unnecessary  to  notice  the  other  objec- 
tions. 

New  trial  granted. 

Distinguished-1  N.  Y.,  315 ;  48  111.,  56. 

Cited  in-26  N.  Y .,  227 :  71  N.  Y.,  558 ;  3  Keyes,  475 ; 
1  Abb.  App.  Dec.,  237 ;  3  Trans.  App.,  85 :  10  Barb., 
430 ;  51  How.  Pr.,  251 ;  5  Abb.  N.  S-,  191 ;  2  Cliff.,  376 ; 
48  111.,  61 ;  29  Mich.,  162. 


ZULE  «.   ZULE. 

Apportionment  of  Rent — Reservation  of  Right 
to  Sell — Whether  Lessor  can  Demand  Return 
of  Stock  and  Farming  Utensils  before  Expira- 
tion of  Term — Remedies. 

Where  a  lessor  pute  an  end  to  a  term  intermedi- 
ate the  days  specified  in  the  lease  for  the  payment 
of  rent,  he  is  not  entitled  to  claim  an  apportion- 
ment of  rent  and  recover  the  portion  accrued  since 
the  last  rent-day,  unless  there  be  a  provision  in  the 
lease  allowing  a  demand  pro  rata. 

Where  a  lessor  by  deed  demises  a  farm  with  the 
farming  utensils  and  stock  upon  it  for  a  specified 
term,  reserving1  a  right  to  sell  the  farm  before  the 
expiration  of  the  term,  and  he  exercises  the  right, 
it  is  questionable  whether  he  can  demand  a  return 
of  the  utensils  and  stock  previous  to  the  expiration 
of  the  term  mentioned  in  the  lease ;  but  If  ne  may 
demand  such  return,  he  cannot  bring  an  action 
upon  an  implied  covenant  to  do  so,  but  must  resort 
to  the  action  of  trover  or  replevin. 

Citations-ll  Wend.,  63 :  5  Wend..  J12 :  23  Wend., 
379 :  2  Geo.  II..  ch.  19 ;  1  R.  L.,  1813,  p.  443,  sec.  27  ;  1 
H.  S.,  738,  sec.  22,  2d  ed. ;  Vin.  Abr..  Rent  (H,  o),  pi. 
1,  2,  3  :  Apportionment  (A),  pi.  23,  28,  28 :  2  Eq.  Gas. 
Abr.,  704,  705,  Rent  (A) ;  Co.  Litt,.  150  a  ;  HeU.,  63; 
Litt.,  61 :  1  Salk.,  65 ;  10  Co..  127 :  Sty.,  12 :  Yelv., 
134 ;  1  P.  Wms..  392;  1  Roll.  Abr.,  519.  Covenant  (F) ; 
Bull.  N.  P.,  157.  Lond.  ed..  1788 :  Owen,  104 ;  Platt 
Cov.,  49 ;  Bac.  Abr.,  Covenant  (B) ;  3  Blng.  N.  C.,  81 ; 
Sid.,  225,  pi.  19. 

A  PPORTIONMENT  of  rent.  The  plaintiff 
J\.  declared  in  covenant  for  that  Feb.  1. 1838, 
an  indenture  of  lease  was  executed  by  him  and 
the  defendant,  whereby  he  demised  to  the  de- 
fendant a  certain  farm  together  with  the  use 
of  all  the  farming  utensils  and  stock  (as  afore- 
said appraised  by  the  appraisers  in  1832)  for 
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the  term  of  five  years,  from  Apr.  1, 1838,  sub- 
ject to  an  annual  rent  of  $100,  to  be  paid  semi- 
77*]  annually.  It  was  further  alleged  *in  the 
declaration  that  the  plaintiff  reserved  the  right 
to  sell  the  whole  or  any  part  of  the  described 
premises  at  any  time  previous  to  the  expiration 
of  the  lease  on  certain  conditions;  that  the  de- 
fendant entered  and  remained  in  possession  up 
to  the  time  of  the  sale  of  the  premises  by  the 
plaintiff,  in  the  month  of  June  or  July,  1839; 
that  $100  rent  became  due  Apr.  1,  1839,  and 
still  remains  due;  and  also  that  July  7,  1839, 
there  was  due  on  the  lease  the  rent  which  ac- 
crued from  Apr.  1,  1839,  up  to  that  time,  ac- 
cording to  the  proportion  that  the  time  afore- 
said bore  to  one  year,  being  about  $27,  which 
also  remained  unpaid.  It  was  then  averred, 
that  b^  reason  of  the  sale  of  the  farm  July  7, 
the  lease  terminated  on  that  day,  and  that  the 
defendant  became  liable  to  pay  the  value  of 
the  farming  utensils  and  stock,  appraised  at 
$160,  in  consequence  of  his  refusal  to  return 
the  same  upon  demand.  The  breach  alleged 
is  the  non  payment  of  the  rent  and  the  omis- 
sion to  return  the  farming  utensils  and  stock. 
There  is  no  allegation  in  the  declaration  that 
the  defendant  covenanted  to  return  the  farm- 
ing utensils  and  stock.  The  cause  was  heard 
by  referees,  who  made  a  report  in  favor  of  the 
plaintiff.  The  declaration  was  entitled  gener- 
ally of  July  Term,  1839,  and  demanded  rent 
up  to  July  7,  which  was  subsequent  to  the  first 
day  of  the  July  Term.  It,  however,  appeared 
by  an  affidavit  annexed  to  the  papers  presented 
to  the  court  by  the  defendant's  attorney,  that 
the  suit  was  in  fact  commenced  in  Aug.,  1839. 
The  defendant  moved  in  arrest  of  judgment. 

Mr.  D.  Cady,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  suit  appears, 
by  the  memorandum,  to  have  been  commenced 
in  July  Term,  1839,  and  the  declaration  claims 
rent  to  the  seventh  day  of  that  month.  The 
memorandum  being  general  of  that  term  re- 
lates to  the  first  day,  which  preceded  the 
78*]  seventh.  This  would  be  a  *fatal  objec- 
tion in  arrest  on  a  general  report,  were  it  not 
for  its  appearing  from  Mr.  Frothingham's  affi- 
davit that  the  suit  was  in  truth  commenced  as 
late  as  Aug.,  1839.  We  might  be  warranted, 
therefore,  in  allowing  the  memorandum  to  be 
amended,  and  made  special,  so  as  to  state  the 
true  time.  That,  we  ought  to  allow  according 
to  TJiomasv.  Leonard,  11  Wend.,  53;  and  Soper 
v .  Soper,  5  Id. .  1 12 ;  Tebbetts  v.  Dowd,  23  Id. ,  379. 

But  can  the  rent  be  apportioned?  There  is  no 
covenant  providing  for  apportionment ;  and 
the  current  half  year's  rent  did  not  fall  due,  by 
the  terms  of  the  lease,  till  the  1st  of  October. 
Intermediate  the  beginning  of  the  year  and  that 
time,  the  plaintiff  put  an  end  to  the  term 
Suppose  the  provision  had  been  that  he  migh 
enter  when  he  pleased;  could  he  have  selectee 
his  own  time  and  thus  worked  an  apportion 
ment  of  the  rent?  Even  where  the  tenancy  waf 
determined  by  the  act  of  God,  as  where  the 
lessor  was  tenant  for  life  and  died  intermedi 
ate  the  rent  days,  the  rent  could  not  be  appor 
tioned.  Hence  the  statutes,  11  Geo.  II.  ch.  19 
and  1  R.  L.  of  1813,  443,  sec.  27  ;  and  1  R.  S. 
738,  2d  ed.,  sec.  22;  vide  Vin.  Abr.  Rent  (H,  a) 
pi.  1-3  ;  2  Eq.  Cas.  Abr.,  704,  705,  Rent  (A) 
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The  objection  is  stronger  against  the  lessor, 
where  he  puts  an  end  to  the  lease  by  his  own 
act,  without  necessity.     It  is   enough  to   say 
however,  that  there  is  no  special  provision 
either  in  the  lease  or  by  statute,  and  without 
one  or  the  other,  rent  can  never  be  apportioned 
n  respect  to  time.     Vin.  Abr.  Rent  (H,  a),  pi, 
.,  2  ;  Co.  Litt.,  150  a;   Wentworth  v.  Abraham, 
rletl.,  53;  8.  C.,  Litt.,  61,  is  in  point.     There 
the  declaration  was  on   a  promise   to  pay  30s. 
rent  yearly  so  long  as  the  tenant  should  enjoy. 
The  declaration  showed  an  enjoyment  for  one 
year  and  a  half  ;  and  claimed  45s.  ;  for  which 
the  plaintiff  had  a  verdict.    But  the  judgment 
was  arrested.  Richardson,  J.,  said  the  promise 
is  not  secundum  ratum  ;  for  then  he  might  di- 
vide the  rent.  He  added,  if  a  lease  be  made  for 
wo  years  or  at  will,  paying  annually  at  Mich- 
aelmas, 30s.,  and  the  lease  is  determined  after 
half  of  the  year,  although  by  the  lessee  him- 
self, no  rent  is  due.    It  is  the  same  of  all  debts. 
Thus  where  the  *defendant's  testator  re-  [*79 
tained  the  plaintiff  in  service  for  one  year,  at 
a  salary  of  £100  ;  but  died  at  the  end  of  three 
quarters  of  a  year  ;  the  plaintiff  declaring  and 
having  recovered  for  £75,  the  judgment  was 
reversed.  Countess  of  Plymouth  v.  Throgmorton, 
1  Salk.,  65.     All  the  books  I  have  cited  repeat 
and  adopt  the  maxim  annua  nee  debitum  judex 
non  seperat.  To  this  there  are  many  cases  ;  but 
it  is  enough  to  refer  to  Clun's  case,  10  Rep., 
127  where  the  question  is  treated  by  Coke,  and 
is  of  course  exhausted.     It  is  not  necessary  to 
deny  that,  under  the  modern  notions  of  the  re- 
scission of  contracts,  and  implied  assumpsit  for 
use  and  occupation,  work,  etc.,  actions  might 
now  be  brought  in   the  cases  cited  ;  nor  that 
they  might  when   Coke,  Hetley  and   Littleton 
were  engaged  in  reporting.     But  an   implied 
assumpsit  is  general,  and  supposes  the  special 
contract  out  of  the  way,  under  circumstances 
which  raise  an  equitable  demand.     If  you  de- 
clare specially,  as  you  generally  must  in  cove- 
nant or  debt  on   a  specialty,  the  claim  is  still 
indivisible  as  to  time.     The  general   maxim  is 
well  illustrated  by  two  more  cases  which  I  will 
mention,  though  they  do  not  respect  time.     A 
man  covenanted  to  allow  his  clerk  so  much  for 
every  quire  of  paper  which  he  should  copy  out. 
The  breach  assigned  was,  that  he  copied  out  a 
bill  which  extended  over  five  quires  and  a  half , 
claiming  for  the  whole  and   alleging  that  the 
defendant  had  not  paid.  The  plaintiff  recover- 
ing a  verdict  for  the  whole,  judgment  was  ar- 
rested because  there  was  no  mention  in  the  con- 
tract of  allowing  for  the  half.  Needier  v.  Guest, 
Sty.,  12;  Vin.  Abr.  Apportionment  (A),  pi.  23; 
8.  C.,  differently  stated,  but  S.  P.,  resolved.  At 
pi.  26,  of  the  same  letter,  Mr.  Viner  mentionsa 
promise  to  pay  £2  a  ton  for  iron ;  and  a  decla- 
ration for  one  ton  and  a  half,  with  a  verdict  for 
the  plaintiff.  This  he  says  is  cited  in  Sid.,  225, 
pi.  19,  as  adjudged  to  be  ill  ;  but  he  adds  in 
the  margin   that  the  same  case  is  reported  in 
Yelv.,  134,  Bettisworth  v.  Campion.    But  there 
the  agreement  was  laid  to  pay  secundum  ratum 
of  40s.  per  ton,  and  therefore   the  declaration 
being  so,  it  was  adjudged  for  the  plaintiff  that 
the  defendant  ought  to  pay  for  odd  pounds.etc. , 
over  and  above  the  ton.    No  one  would  doubt 
at  this  *day  that  on  a  general  indebitatus  [*8O 
assumpsit  for  all  the  work  or  all  the  iron  men- 
tioned in  the  last  two  cases,  the  plaintiff  might 
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recover,  though  no  pro  rnla  were  mentioned  ; 
but  that  would  be  on  the  new  and  implied 
contract  resulting  from  the  performance  on 
one  side  and  acceptance  on  the  other.  Mr. 
Viner  complains  that  he  suffered  injustice  at 
the  hands  of  a  jury,  under  this  loose  modern 
notion,  in  an  action  against  him  by  a  servant, 
who  contracted  for  a  year,  but  left  him  before 
the  time  ran  out.  Sir  John  Strange  argued 
against  him  at  Niri  Prius,  and  called  upon  him 
to  publish  the  case  in  bis  abridgment,  which 
was  then  in  the  press.  He  wrote  to  Sir  John 
for  a  report  of  the  case,  but  failed  to  obtain  it, 
he  thought,  because  the  advocate,  on  search- 
ing, became  diffident  of  being  able  to  support 
it  on  authority.  See  the  letter  and  history  of 
this  matter,  Vin.  Abr.  Apportionment  (A),  pi. 
28.  Of  course  that  case  is  not  law,  because 
the  servant  was  in  fault ;  otherwise  had  the 
fault  been  with  Mr.  Viner.  And  yet  even  in 
such  case  the  servant  could  not  have  recovered 
a  portion  on  the  special  contract.  He  must 
have  waited  his  time,  and  gone  for  his  damages 
on  the  whole  covenant,  alleging  a  tender  and 
offer  to  perform.  In  such  case  the  damages 
might  have  been  apportioned  in  amount  for 
the  idle  time.  In  the  case  at  bar,  there  is  no 
fault  alleged  as  lying  on  the  side  of  the  defend- 
ant, nor  could  there  be  any.  The  nature  of  the 
act  which  put  an  end  to  the  term  during  the 
current  half  year  shows  that  it  lay  with  the 
plaintiff  himself  ;  and  there  being  no  pro  rata 
clause,  the  ancient  cases  apply  in  all  the  force 
of  authority,  and  with  more  reason  than  can  be 
found  for  some  of  them.  The  rule  was  held  to 
be  the  same  both  at  law  and  in  equity,  on  a 
bill  to  apportion  rent,  in  Jenner  v.  Morgan,  1 
P.  Wms.,  392  ;  though  there  was  a  case  to  the 
contrary,  Medy  v.  Webber,  a  note  of  which  is 
given  in  2  Eq.  Cas.  Abr.,  704,  Rent  (A),  thus  : 
A  parson  leased  his  tithes  at  a  rent  payable 
yearly,  and  died  within  the  year,  by  which  his 
estate  was  gone:  and  the  Court  of  Exchequer, 
acting  on  the  equity  side  apportioned  the  rent. 
Another  like  case  in  the  Exchequer,  is  there 
mentioned  looking  strongly  the  same  way. 
81*]  But  these  very  cases  conceded  the  *rule 
at  law  to  be  otherwise  ;  going  into  equity  for 
that  sole  reason.  The  Statute  of  Qeo.  II.,  be 
fore  cited,  gives  an  action  on  the  case  for  ap- 
portionment, under  such  and  the  like  circum- 
stances. 

But  however  it  may  be  as  to  the  rent,  the 
plaintiff  has  also  assigned  what  he  calls  a 
breach  of  covenant  in  the  same  count,  for  not 
restoring  the  personal  property.  Now  it  is 
quite  questionable,  to  say  the  least,  whether 
the  sale  of  the  land  put  an  end  to  the  term  in 
the  utensils  and  stock.  But  independently  of 
that  difficulty,  which  seems  to  be  insurmount- 
able, the  declaration  sets  out  no  covenant,  nor 
will  the  law  imply  one  from  the  lease  which  is 
recited.  The  remedy  of  the  bailor  (for  the  lessor 
is  no  more  than  a  bailor)  is  to  demand  the  res- 
toration ;  and  if  that  be  refused,  bring  trover, 
detinue  or  replevin  under  the  late  statute,  as  he 
would  bring  ejectment  where  the  tenant  holds 
over  after  a  demise  of  land  has  expired.  The 
act  of  holding  over  is,  in  either  case,  a  wrong, 
and  can  be  redressed  by  an  action  ex  delicto 
only.  It  is  not  necessary  to  say.  whether,  on  a 
bailment  by  simple  contract,  fora  certain  time 
the  law  may  not  imply  a  promise  to  redeliver 
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after  the  term  ended.  The  bailment  in  question 
is  by  specialty  ;  in  respect  to  which  Buller 
lays  down  the  rule  thus  :  If  a  man  make  a 
lease  of  goods  by  indenture,  which  are  evicted 
within  the  term,  yet  the  lessee  shall  not  have 
covenant ;  for  the  law  does  not  create  any 
covenant  upon  such  personal  things,  tide  1 
Roll.  Abr.,  519,  Covenant  (F).  S.  P.;  and 
therefore,  in  the  case  of  a  lease  of  a  house  with 
goods,  it  is  usual  to  make  a  schedule  of  them, 
and  have  a  covenant  from  the  lessee  to  redeliver 
them  at  the  end  of  the  term;  for  otherwise,  the 
lessor  can  only  have  trover  or  detinue."  Bull. 
N.  P.,  157,  Lond.  ed.,  1788  ;  Bedford  v.  J/«/l, 
Ow.,  104  ;  80  Eliz.,  seems  contra,  and  is  so  put 
by  Roll,  ut  supra,  nom.  Bedford  v.  Bull,  37 
Eliz.  But  I  quote  a  fifth  edition  by  Buller  him- 
self ;  and  his  distinction  is  taken  in  several  of 
the  more  modern  books  which  treat  of  cove- 
nant ;  I  presume  in  all.  PJatt,  Cov.,  49;  Bac. 
Abr.  Covenant  (B).  The  concurrence  of  Roll 
and  Buller,  however,  is  sufficient  to  overcome 
the  loose  and  obscure  report  of  Owen.  Thus, 
*the  plaintiff  will  be  seen  to  claim  by  [*82 
his  declaration  two  several  things  beyond  what 
his  contract  can  possibly  carry  :  first  a  portion 
of  rent  unapportionable  ;  and  secondly,  dam- 
ages for  breach  of  a  supposed  covenant  which 
has  no  existence.  On  both  of  these  the  report 
gives  him  something;  for  the  averments  claim- 
ing them  are  substantial  and  material.  It 
would  be  otherwise,  I  think,  if  they  were 
merely  formal,  as  in  Arnolds.  Arnold,  3  Bing. 
N.  C.,  81,  and  Tebbettsv.  Dowd,  before  cited. 
The  judgment  must,  therefore,  be  arrested. 

Explained— 6  Allen.  217. 

Cited  in— 31  N.  Y.,  148  ;  33  N.  Y.,  50:  65  How.  Pr..  88; 
5  Abb.  N.  C.,  382;  3  E.  D.  8.,  21 :  11  Leg.  Obs.,  316. 


WHITNEY  &  SCHUYLER  t>.  GROOT. 

Guaranty  for  Goods  Sold  to  Third  Parly — Guar- 
antor not  Entitled  to  Notice  of  Acceptance  of 
— Such  Guaranty,  not  Continuing. 

A  guaranty  addressed  to  a  mercantile  firm  in  these 
words :  "We  consider  Mr.  J.  V.  E.  good  for  all  he 
may  want  of  you,  and  we  will  indemnify  the  same," 
is  a  valid  instrument  binding  upon  the  guarantors, 
who  are  not  entitled  to  notice  of  the  acceptance  of 
the  guaranty  or  of  the  sale  and  delivery  of  goods 
under  it  to  the  principal. 

Such  a  guaranty,  however,  is  not  a  continuing 
guaranty:  the  party  making  it  is  liable  for  the 
amount  only  of  such  goods  as  were  obtained  on  its 
first  presentation,  and  not  for  those  subsequently 
obtained,  and  the  first  payments  made  by  the  prin- 
cipal must  be  applied  towards  satisfaction  or  the 
charge  for  which  the  surety  is  responsible. 

Citations— 2  Hall,  197 ;  12  Mass.,  156 ;  8  Johns..  119. 

THIS  was  an  action  of  assumpsit  on  a  guaran- 
ty, dated  Nov.  8,  1836,  in  these  words: 
"Messrs.  Whitney  &  Schuyler,  Gentlemen: 
We  consider  Mr.  James  L.  Van  Eps  good  for 
all  be  may  want  of  you  (and  we  will  sell  him 
all  he'  reasonably  asks  of  us  on  credit),  and  we 
will  indemnify  the  same."  Signed,  "Sanders 
&  Groot."  The  defendant  was  a  member  of 
the  firm  of  Sanders  &  Groot,  the  plaintiffs  were 
wholesale  grocery  dealers  in  the  City  of  Alba- 


NOTE.— Guaranty— Notice  nf  acceptance  unneces- 
sary. See  Douglass  v.  Howland,  ante  35,  note. 

Guaranty—  When  continuing.  See  Roger*  v.  War- 
ren, 8  John*.,  119,  note. 
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ny,  and  Van  Eps  was  a  grocer  in  the  City  of 
Schenectady.  On  the  day  of  the  date  of  the 
guaranty,  Van  Eps  purchased  goods  of  the 
plaintiffs,  upon  the  strength  of  the  guaranty  to 
the  amount  of  $197.12:  a  few  days  thereafter 
lie  made  another  purchase  to  the  amount  of 
$23.59,  in  January  to  the  amount  of  about 
$124,  and  in  March  and  April  two  further  pur- 
chases were  made  amounting  in  the  whole  to 
S3*]  $388.19;  all  *the  sales  being  at  a  credit 
of  four  months.  In  Jan.,  1837,  Van  Eps  paid 
the  plaintiffs  $50,  and  a  like  sum  in  March. 
In  Aug.,  1837,  the  plaintiffs  commenced  a  suit 
against  Van  Eps,  recovered  a  judgment  for  the 
goods  sold  to  him,  and  issued  an  execution 
which  was  returned  nulla  bona.  The  plaintiffs 
then  commenced  this  suit, and  in  thefirstcount 
of  their  declaration  alleged  that  in  considera- 
tion that  they  would  sell  and  deliver  to  Van 
Eps  on  credit,  all  such  goods  as  he  should  want 
and  have  occasion  for  and  require  of  them  in 
their  business  as  merchant  grocers,  the  defend- 
ant undertook  and  promised  the  plaintiffs  to 
indemnify  them  for  whatever  goods  they 
should  sell  and  deliver  to  Van  Eps.  They  then 
aver  that  they  accordingly  sold  and  delivered 
goods  to  Van  Eps  to  a  large  value,  to  wit:  etc., 
on  credit,  and  that  though  the  time  of  pay- 
ment had  elapsed,  he  had  neglected  to  pay 
them,  of  which  the  defendant  had  notice;  and 
conclude  by  alleging  that  the  defendant  had 
not  indemnified  them,  and  that  the  debt  con 
tracted  by  Van  Eps  remains  due  and  unpaid. 
There  were  three  other  special  counts,  and  also 
the  common  money  counts.  The  defendant 
pleaded  the  general  issue.  The  cause  was  heard 
by  a  referee,  and  on  the  above  facts  being 
shown,  the  plaintiffs  rested.  The  counsel  for 
the  defendants  thereupon  insisted  :  1.  That 
the  instrument  produced  was  not  a  valid  guar 
anty  within  either  of  the  counts  of  the  declara- 
tion; 2.  That  the  plaintiffs  were  not  entitled 
to  recover,  because  notice  of  the  acceptance  of 
the  guaranty  and  of  the  sale  of  the  goods  had 
not  been  given  to  the  defendant;  3.  That  the 
instrument  signed  by  the  defendant,  if  a  guar- 
anty, was  not  a  continuing  guaranty;  that  the 
defendant,  if  responsible  under  it,  was  respon 
sible  only  for  the  first  parcel  of  goods  pur- 
chased by  Van  Eps,  and  the  payments  made 
by  him  to  the  plaintiffs  should  be  applied 
towards  payment  of  that  parcel.  The  referee 
reported  in  favor  of  the  plaintiffs  for  the  sum 
of  $321.79.  Thedefendant  moved  to  set  aside 
the  report. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiffs. 

84*]  *By  the  Court,  Nelson,  Oh.  J.  1.  The 
instrument  is  certainly  imperfect  and  obscure; 
and  it  is  surprising  business  men  should  have 
parted  with  their  goods  upon  the  strength  of 
it,  before  explanation.  I  am  inclined,  however, 
to  think  we  are  bound  to  understand  the  effect 
of  it  to  be  as  an  indemnity  to  the  plaintiffs  for 
the  goods  they  should  deliver  to  Van  Eps  The 
intervening  terms  as  to  credit  to  be  extended 
by  Sanders  &  Groot  ought  to  be  read  as  in- 
cluded in  a  parenthesis;  upon  any  other  view 
the  instrument  is  unmeaning.  It  was,  there- 
fore, admissible  under  the  first  count,  and  per- 
haps under  others. 

2.  The  instrument  did  not  contemplate  any 
WEND.  24. 


notice  of  acceptance,  or  of  the  sales  to  the  de- 
fendant made  in  pursuance  of  it ;  it  was  not  a 
proposition  to  become  surety  for  Van  Eps,  but 
an  absolute  undertaking  to  pay  for  the  goods 
if  he  did  not, and  obviously  contemplated  a  sale 
and  delivery  on  presentation.  Unless  there  is 
something  in  the  nature  of  the  contract  or 
terms  of  the  writing  creating  or  implying  the 
necessity  of  acceptance  or  notice  as  a  condition 
of  liability,  neither  are  deemed' requisite,2  Hall, 
197  ;  12  Mass.,  156,  and  such  is  believed  to  be 
the  rule  of  the  English  courts.  The  party  enter- 
ing into  an  absolute  engagement  for  the  respon- 
sibility of  his  friend  should  see  to  the  perform- 
ance of  it ;  the  relation  in  which  the  parties 
afterwards  stand  to  each  other  presupposes 
privity  and  knowledge  of  the  credit  obtained. 

3.  ft  is,  in  most  of  these  cases,  a  nice  and 
difficult  question  to  determine,  whether  the 
guaranty  is  a  continuing  one  or  not.  The  in- 
tent of  the  party  to  be  derived  from  the  words 
is  the  only  sure  guide  and,  therefore,  very  lit- 
tle aid  is  to  be  derived  from  the  adjudged 
cases,  as  they  turn  upon  the  peculiar  phraseol- 
ogy of  the  guaranty.  Upon  general  principles 
a  strict  interpretation  should  be  applied  in  fa- 
vor of  a  surety.  I  cannot  say  the  credit  was  to 
be  extended  beyond  the  first  parcel  of  goods. 
"All  he  [Van  Eps]  may  want  of  you,"  does 
not  necessarily  extend  beyond  this — it  may 
fairly  intend  all  he  may  want  at  the  time.  Or- 
dinarily the  instruments  that  have  been  held 
to  be  continuing  guaranties  limited  the  amount 
of  the  credit  which  greatly  diminished  the  re- 
sponsibility. *In  the  case  of  Rogers  v.  [*85 
Warner,  8  Johns.,  119,  the  words,  I  think, 
were  broader  than  in  the  writing  before  us  ; 
yet  it  was  held  that  the  defendant  was  not  lia- 
ble for  an  indefinite  time,  but  only  to  an  in- 
definite amount  for  one  time.  So  here. 

The  report,  therefore,  should  have  been  for 
$109.09,  instead  of  $321.79;  and  must  be  modi- 
fled  accordingly. 

Guaranty— Notice  of  acceptance  of.  Distinguished 
—45  Am.  Dec.,  491. 

Cited  in— 6  Hill,  544;  58  N.  Y.,  554  (17  Am.  Rep., 
290);  86  N.  Y.,  493  ;  18  Hun,  271 ;  7  Bos.,  496  ;  43  Am. 
Rep.,  15  (13  R.  I.,  119). 

Guaranty— Representation  of  solvency.  Distin- 
guished—3  Denio,  522;  13  N.  Y.,  332. 

Expression  of  consideration,  when  sufficient— Slat, 
of  Fraud*.  Cited  in-21  N.  Y.,  328  ;  12  Mich.,  296. 

Continuing  guaranty.  Cited  in— 13  Barb.,  158;  14 
Barb.,  238 ;  M  Am.  Rep.,  577  (32  Ohio  St.,  183,  1H4). 

Guaranty  —  Construction  of.  Distinguished  —  44 
How.  Pr.,  93. 

Cited  in— 18  Hun,  271 ;  62  Barb.,  ttl,  362  ;  57  How. 
Pr.,  307. 


PETRIE  ET  AL. 

V. 

T.  C.  &  J.  SHOEMAKER. 

Ejectment — Parties — Committee  of  Person  and 
Estate  of  Imbecile — Deed. 

Ejectment  cannot  be  brought  by  a  committee  of 
the  person  and  estate  of  an  individual  in  respect  to 
whom  a  writ  in  the  nature  of  a  writ  de  lunatico  in- 
quirendo  had  been  issued,  and  an  inquisition  found 
that  he  was  incapable,  etc. 

The  effect  of  a  deed  of  land  executed  by  such  in- 
dividual alluded  to. 

Citations-2  Johns,  Oh.,  232 :  4  Cow.,  207 :  21  Wend., 
142:  1  Collin.  Lun.,  270,  ch.,  28  ;  2  R.  S.,52,  tit.  2;  1 
R.  S.,  634,  tit.  3. 
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riMHS  was  an  action  of  ejectment,  tried  at  the 
1  Hcrkimer  Circuit  in  Nov. ,  1888,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 

On  a  commission  out  of  chancery,  it  was 
found  by  inquisition  in  June,  1888,  that  Au- 
gustinus  Osterhout  was  then  and  had  from  his 
nativity  been  of  unsound  and  imbecile  mind, 
deprived  of  reason  and  understanding,  and  la- 
boring under  weakness  of  intellect,  so  as 
wholly  to  incapacitate  him  to  conduct  his  own 
affairs,  and  to  govern  and  manage  his  own 
business  and  property.  The  plaintiffs  were 
thereupon  appointed  a  committee  of  his  person 
and  estate,  and  brought  this  action  to  recover 
40  acres  of  land  which  the  father  of  Augustinus 
had  conveyed  to  him  many  years  before. 

The  defendants  gave  in  evidence  a  deed  of 
the  premises  in  question  from  Augustinus  to 
Frederick  Osterhout,  dated  July2, 1817,  which 
had  been  acknowledged  and  recorded  about 
one  year  after  its  date;  and  then  showed  a  reg- 
ular deduction  of  title  from  the  grantee  to 
themselves ;  they  also  proved  that  possession 
had  been  held  under  the  deed  to  Frederick  Os- 
terhout from  its  date  down  to  the  time  of  the 
trial.  Evidence  was  given  by  both  parties  in 
86*]  relation  to  *the  capacity  of  Augustinus 
to  transact  business;  and  the  plaintiffs  gave  ev- 
idence tending  to  show  that  he  was  imposed 
upon  in  relation  to  the  payment  of  the  consid- 
eration money  at  the  time  the  deed  was  given. 
The  judge  refused  to  nonsuit  the  plaintiffs  on 
the  ground  of  20  years'  adverse  possession,  and 
under  his  charge  the  jury  found  a  verdict  for 
the  plaintiffs.  The  defendants  now  move  for 
a  new  trial  on  a  case. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  Augustinus  Os- 
terhout is  neither  an  idiot  nor  a  lunatic  in  the 
legal  sense  of  those  terms,  though  a  man  of 
great  imbecility  of  mind.  Whether  his  deed  to 
Frederick  Osterhout  is  void  or  not,  may  be  a 
very  doubtful  question.  See  Matter  of  Barker, 
2  Johns.  (Jh.,  232;  Jackson  v.  King,  4  Cow., 
207;  Odell  v.  Buck,  21  Wend.,  142.  But  it  is 
unnecessary  to  inquire  whether  the  deed  is  of 
any  force  or  not. 

The  action  is  wholly  misconceived.  It  should 
have  been  brought  in  the  name  of  the  non  com- 
pos. The  committee  have  no  estate  in  his  lands. 
They  are  regarded  as  mere  bailiffs  acting  un- 
der the  direction  of  the  Court  of  Chancery, 
which  has  the  care  and  custody  of  idiots  and 
lunatics,  and  of  their  real  and  personal  estate. 
Shelf.,  Lunacy,  179,  180,  339;  1  Collinson,  Lu- 
nacy, 270,  ch.  28;  2  R.  S..  52,  tit.  2;  1  /d.,634, 
tit.  3.  It  is  of  course  unnecessary  to  notice  the 
question  of  ad  verse  possession. 

New  trial  granted. 

Cited  In— 28  Wend.,  301 ;  1  Hill,  97  :  10  Hun,  483 ; 
14  Barb.,  489  ;  63  Barb.,  464  ;  24  \V is.,  626. 


87*]    *THURMAN  t>.  CAMERON. 

Deed  of  Lands  Held  Adversely,  Void — Certificate 
of  Acknowledgment  of  Deed,  as  Evidence — Au- 
thority of  Officer — Sufficiency  of  Certificate — 
Ejectment — Practice. 

A  deed  obtained  by  the  grantee  of  lands  In  the  act- 
ual possession  of  another,  held  adversely  to  the  ti- 
tle of  the  (rrantor,  is  void,  although  the  title  under 
which  the  party  in  possession  holds  is  bad. 
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A  certificate  made  by  gtatute  evidence  of  certain 
facts,  requires  no  proof  of  lt«  genuineness,  where 
on  its  fuce  it  appears  to  be  regular.  Thus,  the  oer- 
tittcaU'of  the  acknowledgment  of  a  deed  i-  n-<-«  i\  r<l 
without  proof  of  tho  official  character  nt  ih<  ..i ),,•,•  r 
Ki  anting  it,  of  his  signature,  or  that  it  was  granted 
within  the  jurisdiction  whereheisauthori/cil  in  art. 
The  evidence,  however,  is  only  prima  facie,  and 
may  be  rebutted. 

It  is  not  necessary  that  a  certificate  of  acknowl- 
edgment  should  be  Indorsed  on  the  deed ;  it  ia 
enough  if  it  be  on  any  part  of  it. 

Nor  is  it  necessary  that  the  officer  should  certify 
that  he  knew  the  person  making  the  acknowledg- 
ment to  be  the  grantor  described  in  the  deed,  if  He 
state  that  he  knew  him  to  be  the  person  who  exe- 
cuted it. 

Where,  on  the  trial  of  an  ejectment,  a  verdict  is 
entered  for  the  plaintiff,  with  leave  to  the  defend- 
ant to  move  to  set  it  aside,  on  the  motion  for  a  new 
trial  the  defendant  is  not  allowed  to  object  that  the 
plaintiff  failed  to  show  title  in  himself,  if  such  ob- 
jection was  not  raised  at  the  trial. 

Citations— Story,  Ag.,  137,  ed.  of  1839 ;  Chit.  Bills, 
Am.  ed.,  1839,  p.  642  a ;  2  Dom.,  tit.  1,  sec.  1,  pi.  29 ;  1 
Phil.Ev.,  Cow.  &  H.'s  ed..  388, 1249, 1250 ;  4  Wash.  C. 
C.,  718;  1  Pet.  C.  C..  429 :  17  Wend.,  103, 112. 113 :  1 
Paine,  C.  C.,  358,  362 ;  4  Cow.,  266,  278 ;  1  Johns.,  498 ; 
1  K.  8.,  748,  sec.  15, 2d  ed. ;  1  R.  L.,  1813, 75,  sec.  1 ;  369.. 
sec.  1 ;  1  Str.,  18 ;  2  Cow.,  552. 

THIS  was  an  action  of  ejectment,  tried  at  the- 
Warren  Circuit,  in  June,  1835,  before  the 
Hon.   Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  lot  No.  5,  in 
the  subdivision  of  lot  No.  54,  of  a  tract  of  land 
called  Hyde  patent.  The  declaration  contained 
but  one  count  in  the  name  of  the  plaintiff.  He 
produced  a  deed  from  George  Hooker  and 
Richard  A.  Ives,  of  the  State  of  Conn.,  to 
Charles  G.  Ives,  bearing  date  Sep.  26,  1827,. 
conveying  the  premises  in  question.  At  the 
foot  of  the  conveyance  and  not  indorsed  on  the 
back  thereof,  was  a  certificate  of  acknowledg- 
ment of  its  execution  by  the  grantors,  purport- 
ing to  have  been  granted  by  "  David  Daggett, 
a  judge  of  the  Superior  Court  of  the  State  of 
Connecticut."  It  commenced  thus:  "  State  of 
Connecticut,  ss.  Hartford,  September  26th, 
1827,"  and  then  proceeded  to  state  that  on  that 
day  George  Hooker  and  Richard  A.  Ives,  well 
known  to  him  to  be  the  persons  who  executed 
the  foregoing  instrument,  appeared  before  him 
and  acknowledged  the  same  to  be  their  act  and 
deed.  The  counsel  for  the  defendant  object- 
ed to  the  deed  *being  received  in  evi-  [*88 
dence,  on  the  grounds:  1.  That  the  certificate 
was  not  indorsed  on  the  deed;  2.  Because  there 
was  no  evidence  of  the  official  character  or  of 
the  signature  of  the  officer  whose  name  pur- 
ported to  be  subscribed  to  it,  or  that  the  ac- 
knowledgments were  taken  within  the  jurisdic- 
tion of  the  Superior  Court  of  Conn. ;  and  3. 
That  the  certificate  was  defective  in  not  stating 
that  the  officer  knew  or  had  satisfactory  evi- 
dence that  the  individuals  making  the  acknowl- 
edgment were  the  persons  described  in  the  con- 
veyance. The  judge  ruled  that  the  certificate 
was  per  se  evidence  of  the  official  character  and 
signature  of  the  officer,  and  received  the  deed 
in  evidence.  The  plaintiff  then  produced  in 
evidence  a  deed  from  Charles  G.  Ives  to  Asa- 
hel  Hooker,  dated  Mar.  28,  1828,  a  deed  from 
Asahel  Hooker  to  Gaylord  Wells,  dated  Mar. 
29,  1828.  and  a  deed  from  Gaylord  Wells  to 
John  Thurman,  the  plaintiff  in  this  cause, 
bearing  date  Aug.  20,1834 — all  of  the  premises 
in  question.  The  last  deed  contained  a  clause 
in  these  words:  It  being  understood  that  the 
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said  party  of  the  second  part  is  to  answer  or 
pay  all  claims  or  charges  which  may  hereafter 
be  incurred  in  obtaining  possession  of  the  prem- 
ises. There  were  objections  to  the  validity  of 
the  certificates  of  acknowledgment  on  some  of 
the  latter  deeds  similar  to  those  taken  in  re- 
spect to  the  certificate  on  the  deed  first  offered. 
The  plaintiff  proved  that  in  1826  the  defendant 
was  in  possession  of  a  part  of  the  premises  in 
question,  and  at  the  time  of  the  trial  was,  and 
for  some  time  before  had  been,  in  possession  of 
the  whole  lot,  claiming  to  have  got  his  title 
from  Judge  Baldwin,  as  somebody's  agent. 
The  plaintiff  also  produced  in  evidence  a  paper 
bearing  date  Oct.  25,  1826,  subscribed  by  Seth 
C.  Baldwin,  Jr..  agent  for  Hooker  &  Ives,  and 
by  B.  V.  Benthuysen,  agent  for  John  Will- 
iams, requesting  a  surveyor  to  make  a  division 
of  lot  No.  5,  between  their  principals,  assign- 
ing to  Hooker  &  Ives  310  acres,  and  to  Will- 
iams 190  acres. 

The  defendant  proved  that  he  was  in  posses- 
sion of  portions  of  the  premises  under  quit- 
claim deeds  since  the  year  1820,  obtained  by 
him  from  persons  previously  in  possession,  and 
89*]  *that  July  14,  1828,  he  obtained  a  deed 
from  Seth  C.  Baldwin,  Jr.,  conveying  in  fee 
the  premises  in  question;  in  which  deed,  after 
describing  the  premises  conveyed,  there  is  a 
clause  that  the  grantor  conveys  as  well  his  own 
interest  and  right,  as  the  interest  and  right  of 
George  Hooker  and  Richard  A.  Ives,  for  whom 
the  grantor  is  (as  he  alleges)  the  duly  appointed 
agent  and  attorney.  Hooker  and  Ives  are  not, 
however,  described  in  the  deed  as  the  grantors, 
and  the  deed  is  executed  thus:  Seth  C.  Bald- 
win, L.  s.  It  was  proved  by  the  surveyor,  that 
in  1826,  the  defendant  was  in  possession  of 
part  of  lot  No.  5;  that  he  had  at  that  time 
about  50  acres  under  cultivation,  a  house  and 
out  buildings;  that  he  resided  on  the  premises, 
and  has  ever  since  continued  to  reside  there; 
that  Aug.  20,  1834,  he  was  in  possession  of  the 
premises,  exercising  acts  of  ownership  over  the 
same.  The  surveyor  further  testified,  that  soon 
after  the  plaintiff's  return  from  Connecticut,  in 
Aug.,  1834,  the  plaintiff  informed  him  that  he 
had  bought  the  whole  of  the  Cameron  farm; 
that  he  had  seen  Cameron's  title  on  the  records, 
that  Baldwin  was  only  an  agent,  and  had  giv- 
en the  deed  in  his  own  name,  and  that  ihe 
deed  was  not  good  for  anything  and  he,  the 
plaintiff,  had  as  good  right  to  buy  as  anyone. 
The  judge  intimated  his  opinion  that  the  plaint- 
iff could  not  recover,  because  at  the  time  of 
obtaining  his  deed  the  defendant  was  in  the 
actual  possession  of  the  premises,  claiming 
under  a  title  adverse  to  that  of  the  plaintiff's 
grantor,  but  concluded  to  permit  the  plaintiff 
to  take  a  verdict,  with  leave  to  the  defendant 
to  move  to  set  it  aside.  A  verdict  for  the 
plaintiff  was  accordingly  entered,  which  the 
defendant  now  moves  to  set  aside.  On  the  ar- 
gument of  the  cause,  the  defendant,  by  con- 
sent of  the  plaintiff,  produced  in  court  a  power 
of  attorney  from  George  Hooker  and  Richard 
A.  Ives  to  Seth  C.  Baldwin,  executed  July  4, 
1825,  authorizing  him,  in  his  own  name,  or  in 
their  names,  to  sell  the  premises  in  question, 
and  engaging  to  ratify  and  confirm  whatsoever 
be  should  lawfully  do  in  the  premises. 
9O*]  *Mr.  W.  Hay,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 
WEND.  24. 


By  the  Court,  Cowen.  J.  There  being  no- 
count  in  the  declaration  except  on  the  plaint- 
iff's title,  he  was  bound  to  show  a  valid  deed 
to  himself.  He  claimed  under  Gaylord  Wells, 
by  deed  dated  in  Aug.,  1834,  who  claimed  un- 
der George  Hooker  and  Richard  A.  Ives  by 
sundry  mesne  conveyances.  They  had  in  1825- 
authorized  Mr.  Baldwin  to  convey,  but  had 
revoked  that  power  in  1827,  by  themselves 
then  giving  a  deed  to  Charles  G.  Ives,  from 
whom  the  paper  title  came  to  the  plaintiff,  if 
he  had  any.  Yet  Mr.  Baldwin  conveyed  to  the 
defendant  in  1828.  This  deed  was  unavailable^ 
as  passing  any  title,  for  two  reasons:  1.  Hook- 
er &  Ives,  as  we  have  seen,  had  before  con- 
veyed; and  2.  If  they  had  not,  the  deed  was 
null,  as  being  or  purporting  to  be  in  Mr. 
Baldwin's  own  name  and  right.  This  latter 
was  so,  notwithstanding  the  letter  of  attorney 
to  him  declared  that  he  might  convey  in  his 
own  name,  or  in  the  name  of  his  principals. 
The  parties  could  not  thus  change  the  estab- 
lished forms  of  conveyancing.  The  attorney  is 
bound  to  use  the  name  of  his  principal  both  in 
the  body  of  the  deed  and  by  way  of  signature, 
and  for  and  in  the  name  of  his  principal  to  af- 
fix the  proper  seal.  If  he  make  the  deed  in  his 
own  name,  it  is  his  own  personal  contract,  and 
cannot  operate  as  against  his  principal  for  any 
purpose.  Story,  Ag.,  137,  et  seq.,  ed.  of  1839. 

The  defendant  then, I  think,  must  be  taken  in, 
every  sense  as  having  a  possession,  and  claim- 
ing under  the  independent  deed  of  Mr.  Bald- 
win so  early  as  1828.  That  possession  was  act- 
ually adverse  as  to  part,  and  constructively 
for  the  residue.  The  defendant  had  for  several 
years  cultivated  the  premises  in  question  as 
owner,  making  considerable  improvements, 
All  this  was  public,  notorious,  and  well  known 
to  the  plaintiff  in  1834,  when  he  took  his  deed 
from  Wells;  and  that  deed  was  taken  with  the 
express  view  to  this  litigation.  It  was,  there- 
fore, clearly  void,  as  being  both  against  the 
letter  and  spirit  of  the  law  to  prevent  mainte 
nance,  unless  *the  adverse  character  of  [*9 1 
the  possession  was  destroyed  or  qualified  by 
the  defendant's  declaration  that  Mr.  Baldwin, 
when  he  conveyed  or  contracted  to  convey, 
acted  as  the  agent  of  Hooker  &  Ives.  This,  it 
is  supposed,  operated  as  a  recognition  of  their- 
title  ;  and  that  the  defendant,  in  effect,  must 
be  taken  as  claiming  under  them  at  sufferance, 
because  the  conveyance  from  their  attorney, 
which  he  believed  to  be  valid,  was  void.  I 
have  supposed  the  defendant's  acknowledg- 
ment to  have  been  direct  that  he  took  under 
Mr.  Baldwin  as  the  attorney  or  agent  of  Hook- 
er &  Ives,  for  the  jury  might  possibly  have  con- 
sidered the  defendant's  declaration  to  Wood- 
ward as  referring  to  them.  Mr.  Baldwin  prob- 
ably had  no  authority  except  from  them.  Yet 
I  do  not  see  how  this  is  to  detract  from  the 
adverse  character  of  the  defendant's  posses- 
sion. He  took  a  deed, believing  that  he  had  got 
a  good  title,  either  from  Mr.  Baldwin,  from 
Hooker  &  Ives,  or  both,  and  under  it  held  a 
possession  actually  adverse.  Neither  Mr.  Bald- 
win nor  Hooker  &  Ives  had  any  title.  It  had 
passed  to  Charles  G.  Ives.  But  this  was  not 
known  to  the  defendant,  and  he  was  in  under  - 
such  color  of  title  as  led  to  a  belief  of  his  right. 
He  acted  accordingly.  It  was  not  necessary, 
in  order  to  create  an  adverse  possession,  that 
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be  should  have  a  legal  title.  Suppose  he  had 
taken  a  deed  from  Hooker  &  Ives  In  person, 
clearly  his  possession  would  have  been  adverse, 
though  their  deed  would  have  been  void;  and 
can  the  possession  be  considered  less,  because 
the  deed  came  from  their  agent  ?  Would  not 
the  possession  which  followed,  running  twen- 
ty five  years,  have  matured  into  a  title  ?  Mr. 
Baldwin's  deed  covered  the  whole  lot,  and  the 
defendant  was  in  actual  possession  of  all  the 
cultivated  portion.  His  possession  was  clear- 
ly constructive  in  respect  to  the  residue,  ac- 
cording to  all  the  cases  decided  by  this  court. 

The  certificates  of  acknowledgment  were, 
we  think,  property  received  in  evidence.  The 
objections  to  them,  if  all  allowed,  would  de- 
stroy almost  entirely  the  utility  of  the  statutes, 
which  declare  a  probate  or  certificate  of  ac- 
knowledgment indorsed  by  certain  officers 
upon  a  deed,  to  be  prima  facie  evidence  of  its 
D2*]  execution.  If  their  official  *character, 
their  signatures,  and  that  they  acted  within 
their  territorial  jurisdiction  must  be  shown  by 
extrinsic  evidence,  the  party  may  as  well,  and 
in  general  perhaps  with  more  convenience  to 
himself,  procure  the  common  law  proof.  The 
practice  is  to  take  a  certificate  which  appears 
on  its  face  to  be  in  conformity  with  the  stat- 
utes, as  proof  of  its  own  genuineness.  It  need 
only  be  produced.  There  is  no  need  of  ex- 
trinsic proof,  such  as  showing  by  whom  it  was 
made,  any  more  than  of  a  notary's  certificate 
•when  received  under  the  commercial  or  civil 
law,  Chit.  Bills,  Am.  ed.,  1889,  p.  642  a;  2 
Dom.,  tit.  1.  sec.  1,  pi.  29 ;  or  a  clerk's  certi- 
fied rule  of  the  court  in  which  the  cause  is 
pending.  Cowen  &  H.,  1  Phil.  Ev.,  388.  Ac- 
cordingly, where  the  certificate  describes  the 
proper  officer,  acting  in  the  proper  place,  it  is 
taken  as  proof  both  of  his  character  and  local 
jurisdiction.  Rhoades'  Lessee  v.  Selin,  4  Wash. 
C.  C.,  718;  Willinks'  Lessee  v.  Miles,  1  Pet.  C. 
C.,  429  ;  vide  Morris  v.  Wadsworth,  17  Wend., 
103,  112,  118.  He  is  like  an  officer  authorized 
to  take  testimony  de  bene  esse  under  various 
statutes.  Vide,  Buggies  v.  Bucknor,  1  Paine,  C. 
C.,  358,  362.  Thompson,  J.,  there  said,  prima 
facie  the  officer  is  to  be  presumed,  de  facto  and 
dejure,  such  as  he  is  described  to  be.  Indeed, 
the  certificate  stands  much  on  the  same  ground 
as  the  return  to  a  special  commission  for  tak- 
ing testimony.  There  it  would  be  deemed  a 
singular  objection,  that  the  commissioners 
must  be  identified  and  shown  to  have  pro- 
ceeded regularly,  by  evidence  collateral  to  the 
return. 

The  certificates  purport  to  be  taken  at  the 
place  where  the  officers  had  power  to  act. 
That  they  acted  within  their  territorial  juris- 
diction is,  therefore,  proved,  even  if  it  were 
not  to  be  presumed  without  the  fact  being 
stated.  The  cases  holding  that  certificates  may 
be  impeached  because  the  act  was  done  out  of 
such  jurisdiction,  are  those  where  the  pre- 
sumption was  overturned,  or  offered  to  be,  by 
collateral  proof.  Jackson  v.  Golden,  4  Cow., 
266,  278;  Jackson  v.  Humphrey,  1  Johns.,  498. 
Certificates  of  this  character  are  not  treated  by 
the  statutes  as  more  than  prima  facie  evidence; 
D3*]  nor  are  *they  more,  either  in  respect  to 
their  own  regularity  or  the  facts  which  they 
are  adduced  to  prove.  They  are  open  to  attack 
in  a  great  variety  of  ways.  Vide  Cowen  &  H., 
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Notes  to  1  Phil.,  1249,  1250.  They  are,  how- 
ever, by  recent  statutes,  made  receivable  to 
authenticate  almost  every  kind  of  instrument; 
and  to  consider  them  less  than  prima  facie  evi- 
dence, per  se,  would  render  them  lilt-rally  use- 
less, especially  in  those  local  jurisdictions  where 
they  are  of  most  importance. 

Although  the  statutes  in  terms  required  that 
these  certificates  should  beindorsed,  1  R.  8., 748, 
2d  ed.,  sec.  15;  1  R.  L.  of  1818.  369.  sec.  1,  they 
need  not  be  followed  according  to  the  local  im- 
port of  the  word.  A  certificate  subjoined  and 
expressing  the  same  things  mutatis  mutandis  &s 
if  indorsed,  has  the  same  effect,  and  may  even 
be  described  in  an  indictment  as  an  indorse- 
ment. Rex  v.  Bigg,\  Str.,  18.  Being  on  the  same 
sheet  with  the  deed,  there  is  no  more  chance 
for  committing  a  fraud,  than  by  an  indorse- 
ment in  form.  A  certificate  thus  subjoined 
passed  without  objection  in  Jackxon  v.  Qumaer, 
2  Cow.,  552.  This  case  also  held  that  the  cer- 
tificate saying  "A.  B.,  to  me  known,  came  be- 
fore me,  one,  etc.,  and  acknowledged,"  etc., 
A.  B.  being  in  truth  the  name  of  the  grantor, 
though  the  certificate  omitted  to  say  so.  was  a 
sufficient  compliance  with  that  part  of  the  stat- 
ute requiring  the  officer  to  state  that  the  per- 
son named  was  well  known,  etc.,  to  be  the 
person  described  in  and  who  executed,  etc. 
This  is  even  more  than  an  answer  to  the  objec- 
tion now  taken,  in  respect  to  the  officer's  cer- 
tificate of  knowledge. 

Some  of  the  points  now  made  were  not  men- 
tioned at  the  trial.  Such  is  the  objection  that 
the  deed  from  Hooker  &  Ives  was  void  as  a 
trust  deed  within  the  1  R.  L.  of  1818,  75,  sec. 
1;  and  again,  that  no  title  was  shown  in  them. 
It  seems  to  have  been  assumed,  on  the  trial, 
by  both  parties,  that  they  once  had  title. 

The  effect  of  recording  the  deed  from  Asahel 
Hooker  to  Qaylord -Wells  before  Mr.  Baldwin 
executed  the  deed  to  the  defendant,  was  not 
mooted  at  the  trial,  nor  am  I  aware  how  it 
could  vary  the  case  if  it  had  been. 

*But  a  new  trial  must  be  granted,  on  [*94- 
the  ground  that  the  immediate  deed  to  the 
plaintiff  was  void  by  reason  of  the  defendant's 
adverse  possession  at  the  time. 

New  trial  granted. 

Certificate  of  acknowledgment — Sufficienoj/  of.  Cited 
in— 4  Edw.,  75;  10  N.  Y.,  543;  19  Hun,  585;  5  Lee. 
Obs.,  214  ;  28  Mich.,  488;  43  Mich.,  219. 

Certificate— Prima  facie  evidence  of  genuineness- 
Cited  in— 4  N.  Y..  568 :  90  N.  Y.,  629 ;  19  Hun.  67  ;  27 
Hun,  216;  6  Abb.  Pr.,  181 ;  8  Wall.,  5S!;  2S  Mich.,  488; 
43  Mich.,  219. 

Objection  —Unless  taken  at  trial,  not  available  on 
appeal  or  error.  Cited  in— 38  N.  Y.,  186 :  6  Barb., 
335 :  36  Barb..  400. 

Adverse  possession— Deed  executed  by  owner  of 
lands.  Cited  in-53  N.  Y.,  295,  298. 


CAMERON  v.  CHAPPELL  ET  AL. 

Usury—  Valid  Security  not  Affected  by  Subse- 
quent Usurious  Agreement — Acceptance. 

Where  an  acceptance  is  given  in  consideration  of 
a  promise  that  the  party  obtaining  the  acceptance, 
will  at  a  specified  period  deliver  to  the  acceptor  a 
quantity  of  country  produce,  the  acceptor  cannot 
avail  himself  of  the  defense  of  usury,  if  the  ac- 
ceptance be  subsequently,  and  before  maturity, 
negotiated  by  the  holder  at  a  usurious  rate  of  in- 
terest. 
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Citations— 7  Wend.,  569;  2  H.  Bl.,  570;  7  T.  R., 
565 ;  3  East,  72 ;  1  B.  &  A.,  521 ;  3  Wend.,  62 ;  Byles, 
Bills,  62  ;  Chit.  Bills,  443. 

THIS  was  an  action  on  a  bill  of  exchange, 
for  $797,  drawn  by  Joseph  Strangham,  ou 
the  defendants,  dated  Dec.  12,  1836,  payable  to 
his  own  order  five  months  after  date.  The  de- 
fendants accepted  the  draft  in  consideration  of 
a  promise  on  the  part  of  Strangham,  to  send  the 
acceptors  600  bushels  of  wheat,  to  be  shipped 
on  the  opening  of  navigation  at  Buffalo.  The 
wheat  was  in  Canada,  and  the  acceptors  re- 
sided at  Rochester.  Strangham,  before  maturi- 
ty of  the  bill,  had  it  discounted  by  an  agent 
of  the  Commercial  Bank  of  Upper  Canada,  who 
•charged  him  beyond  the  legal  rate  of  interest 
of  Canada,  one  per  cent,  for  agency,  in  collect- 
ing, etc.  The  defendants  insisted,  by  way  of 
•defense,  that  the  bill  was  accepted  merely  for 
the  accommodation  of  Strangham,  and  that, 
•consequently,  it  having  no  legal  inception  un- 
til negotiated  to  the  bank,  they  could  avail 
themselves  of  the  usury.  Witnesses  were  ex- 
amined on  the  part  of  the  defendants  to  estab 
lish  the  facts  alleged  by  them,  and  that  not 
any  wheat  was  received  by  the  defendants 
from  Strangham.  The  cause  was  heard  by  a 
referee,  who  reported  in  favor  of  the  defend- 
ants. The  plaintiff,  in  whose  name  the  suit 
was  prosecuted,  for  the  benefit  of  the  bank, 
moved  to  set  aside  the  report  and  for  a  rehear- 
ing. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  E.  Darwin  Smith,  for  defendants. 

95*]  *By  the  Court,  Nelson,  Ch.  J.  The 
only  question  made  in  the  case  is,  whether  the 
defendants  are  to  be  regarded  as  accommoda- 
tion acceptors,  and  standing  in  the  light  of 
sureties  upon  the  paper,  or  as  having  parted 
with  it  to  Strangham  for  value.to  wit:  on  an  en- 
gagement upon  his  part  to  pay  the  amount  at 
maturity  in  wheat.  If  the  former  is  the  true 
•exposition  of  the  case,  then  the  acceptance  had 
no  inception  till  the  negotiation  with  the  agent 
of  the  bank  and,  therefore,  is  tainted  with 
usury;  if  the  latter,  it  is  to  be  regarded  as  busi 
ness  paper  in  the  hands  of  Strangham,  and  the 
transfer  by  him  valid  within  the  case  of  Cram 
v.  Hendricks,  7  Wend.,  569. 

No  doubt,  the  promise  thus  to  pay  would  be 
binding  and  constitute  a  good  consideration 
for  the  acceptance  of  the  draft,  and  the  taking 
of  it  up  by  the  defendants  would  be  but  the 
payment  of  their  own  debt,  and  not  money 
paid  for  the  use  of  the  drawer.  This  is  abun- 
dantly settled  in  the  cases  of  cross  notes  or  ac- 
ceptances for  the  mutual  accommodation  of 
the  parties;  they  are,  respectively,  considera- 
tions for  each  other.  Rolfe  v.  Caslon,  2  H.  Bl., 
570;  Gowley  v.  Dunlop,  7  T.  R.,  565;  Buckler 
V.  Buttivant,  3  East,  72;  Rose  v.  Sims,  1  B.  & 
Ad.,  521;  Rice  v.  Mather,  3  Wend.,  62;  Byles, 
Bills  of  Exch.,  62;  Chit.  Bills,  443.  Mr.  Byles 
lays  down  the  proposition  thus;  if  a  man  gives 
his  acceptance  to  another,  that  will  be  a  good 
consideration  for  a  promise,  or  for  another  bill, 
though  such  acceptance  be  unpaid. 

I  have  looked  attentively  into  the  facts  of 
the  case  as  disclosed  by  the  three  witnesses 
who  were  present  at  the  arrangement  between 
the  parties,  and  am  of  opinion  that  the  pre- 
ponderance is  decisively  in  favor  of  the  con- 
WEND.  24.  N.  Y.  R.,  14. 


elusion,  that  the  undertaking  of  Strangham  to 
deliver  wheat  in  the  spring,  constituted  the 
consideration  of  the  acceptance.  His  own  ac- 
count of  it  is  express  and  precise,  that  he  was 
to  deliver  600  bushels,  to  be  shipped  at  Buffalo. 
The  other  two  are  less  distinct,  but,  in  the  main, 
rather  confirm  than  weaken  this  view  of  the 
transaction.  They  do  not  recollect  that  this 
precise  quantity  was  fixed  upon,  but  agree  that 
it  was  the  understanding  to  pay  in  wheat;  and 
one  states  that  *he  thinks  the  price  was  [*96 
not  to  exceed  10s.  Qd.  which  would  bring  the 
quantity  about  as  stated  by  Strangham  him- 
self. 

Again;  what  affords  a  strong  corroborative 
circumstance  of  Strangham's  account,  and  that 
he  was  not  the  mere  agent  of  the  acceptors,  as 
contended,  is,  that  neither  of  the  two  witnesses 
pretend  that  the  acceptance  was  not  to  be  used 
except  in  the  purchase  of  wheat.  On  the  con- 
trary, Alleyn  states  that  it.  was  understood  if 
wheat  could  not  be  purchased  on  satisfactory 
terms,  then  Strangham  was  to  put  the  accept- 
ors in  funds  to  take  up  the  draft  at  maturity; 
impliedly  conceding  the  right  to  use  it  as  his 
own  for  any  purpose,  and  that  the  acceptors 
would  look  exclusively  to  his  personal  respon- 
sibility for  the  liabilities  they  had  assumed. 

In  all  the  cases  to  which  I  have  referred  in 
respect  to  counter  bills  or  notes,  it  is  conceded 
that  there  can  be  no  remedy  upon  the  implied 
promise  of  indemnity  as  in  the  case  of  princi- 
pal and  surety,  or  principal  and  agent.because 
the  party  had  assumed  his  liability  in  consid- 
eration of  a  delivery  of  notes  or  acceptances  to 
an  equivalent  amount  and,  therefore,  he  must 
seek  his  remedy  upon  them;  that  the  implied 
promise  was  negatived  by  the  facts,  and  could 
not  be  raised  ultra  the  bills  or  notes.  This 
ground  is  very  fully  and  satisfactorily  exam- 
ined by  Lawrence,  J.,  in  Cowley  v.  Dunlop, 
and  Ld.  Ellenborough  in  Buckler  v.  Butlivant. 

So  here,  the  defendants  trusted  to  the  under- 
taking to  purchase  and  deliver  the  wheat  as 
the  consideration  for  the  acceptance,  and  will 
be  obliged  to  look  to  that  for  their  remedy  in 
case  of  failure  to  perform.  They  made  the 
paper  their  own  by  the  arrangement,  and  in 
taking  it  up  they  but  pay  their  own  debt. 

Upon  the  whole  I  am  satisfied  the  referee 
has  mistaken  the  legal  effect  of  the  proof  and, 
therefore,  the  report  must  be  net  aside,  costs  to 
abide  the  event. 

Cited  in— 2  Denio,  623:  3  Denio,  189 ;  10  N.  Y..  200 ; 
17  N.  Y.,  232;  81  N.  Y.,  372;  90  N.  Y.,  308;  2  Keyes, 
38 ;  3  Abb.  App.  Dec.,  136;  13  Hun,  157 ;  13  Barb.,  47; 
33  Barb.,  84,  85  :  6  Duer,  538. 
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Contracts — Consideration — Mere  Moral  or  Con- 
scientious Obligation,  Insufficient  without  Prior 
Legal  or  Equitable  Claim — Transfer  of  Bar- 
gain for  Purchase  of  Land. 

The  transferring  to  another  a  bargain  for  the  pur- 
chase of  land  is  not  a  good  consideration  of  a  note 
for  the  payment  of  money,  where  there  is  no  valid 
agreement  on  the  part  of  the  owner  of  the  land  to 
convey,  and  where  the  negotiation  with  him  for  the 

NOTE.— Moral ]  obligation— Whether  sufficient  con- 
sideration to  support  a  promise. 
See  Bentley  v.  Morse,14  Johns.,  468,note ;  Edwards 
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aale  of  the  farm  was  made  without  any  request  from 
the  maker  of  the  note. 

A  mere  moral  or  conscientious  obligation,  uncon- 
nected with  a  prior  legal  or  equitable  claim,  is  not 
a  sufficient  consideration  to  support  a  promise. 

Citations— 20  Johns.,  28 :  10  Johns.,  249 ;  7  Johns.. 
87 ;  6  Wend  .  647 ;  1  Saund.,  284,  n.  1 ;  14  Johns..  188, 
878 ;  2  Cai..  150 ;  5  Taunt.,  37 ;  3  Bos.  &  P.,  249,  n.;  13 
Johns.,  257;  Lawes,  Plead.  Assump.,  64;  16  Johns., 
283,  n.;  Dyer,  272 ;  5  Johns.,  272. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit  in  Sep.,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 

The  action  was  by  the  plaintiff  as  the  holder 
of  a  note  payable  to  Elisha  Swift,  or  bearer,  for 
the  sum  of  $100, transferred  after  maturity.  The 
defense  set  up  was  want  of  consideration.  The 
defendant  had  been  in  negotiation  with  one 
James  Blatherwick  for  the  purchase  of  a  farm, 
but  not  agreeing  as  to  the  price  and  terms  of 
payment,  abandoned  the  negotiation.  Elisha 
Swift  then  treated  with  Blatherwick  for  the 
purchase  of  the  farm  on  his  own  account,  and 
induced  Blatherwick  to  agree  to  accept  from 
him  a  less  sum,  and  also  to  reduce  the  amount 
of  the  cash  payment  to  be  made  on  the  con- 
veyance of  the  property.  Swift  told  Blather- 
wick that  he  thought  he  should  take  the  farm. 
The  agreement,  however,  was  by  parol.  In 
this  state  of  the  negotiation,  Judson,  the  de- 
fendant in  this  cause,  solicited  Swift  to  give 
up  his  bargain,  and  consent  to  his  becoming 
the  purchaser  upon  the  terms  which  Blather- 
wick had  agreed  to  accept  from  him.  The 
latter  assented  to  the  proposal,  provided  Jud- 
son would  give  give  him  his  note  for  $100,  to 
pay  him  for  his  time  and  trouble  in  negotiating 
the  purchase.  Judson  accordingly  gave  the 
note  in  question,  and  became  the  purchaser  of 
the  farm.  Upon  this  state  of  facts,  the  defend- 
ant moved  for  a  nonsuit,  which  was  denied  by 
the  circuit  judge,  who  held  that  this  was  the 
case  of  an  executed  consideration ;  the  payee  of 
the  note  had  been  put  to  trouble,  and  had  by 
his  address  induced  Blatherwick  to  reduce  his 
98*]  *demands  for  the  farm,  which  was  an 
act  beneficial  to  the  defendant,  upon  which  a 
promise  to  pay  could  be  sustained;  that  no  act- 
ual request  from  Judson  to  Swift  to  render  the 
services  performed  was  necessary  to  be  shown 
— that  the  law  would  imply  a  request.  The 
jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff,  which  the  defendant 
now  moves  to  set  aside. 

Mr.  B.  Davis  Noxon,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Cou*t,  Bronson,  J.  The  note  was 
given  on  a  past  or  executed  consideration.  It 
was  to  compensate  Swift  for  what  he  had  done 
in  negotiating  for  the  farm,  and  obtaining  the 
offer  of  better  terms  than  Blatherwick  had  pro- 
posed to  accept  when  the  defendant  was  in 
treaty  for  the  purchase.  I  am  unable  to  see 
how  this  makes  out  a  good  consideration  for 
the  promise.  Swift  had  not  acted  for  the  de- 
fendant, but  for  himself.  The  defendant  had 


relinquished  all  idea  of  purchasing  the  farm 
before  Swift  commenced  treating  for  it;  and 
Swift  neither  acted  at  the  defendant's  request, 
nor  with  any  view  to  his  benefit;  and  beyond 
this.  Swift  had  accomplished  nothing,  in  a  legal 
point  of  view.  If  a  verbal  contract  had  been 
completed,  it  would  have  been  void  under  the 
Statute  of  Frauds.  But  he  had  not  even  made 
a  void  contract,  if  such  an  expression  may  be 
tolerated.  He  had  only  got  an  offer  of  terms, 
from  Blatherwick, and  had  told  him  he  thought 
he  should  take  the  farm.  The  owner  was  un- 
der no  obligation,  not  even  honorary,  to  sell 
upon  those  terms,  or  to  give  Swift  a  prefer- 
ence over  any  other  person,  on  whatever  terma 
he  might  ultimately  conclude  to  part  with  his 
property. 

Services  voluntarily  rendered,  though  they 
may  be  beneficial  to  another,  impose  no  legal 
obligation  upon  the  party  benefited.  Bart/u/lo- 
mew  v.  Jackson,  20  Johns.,  28.  The  service* 
must  be  rendered  upon  request.  Dunbar  v. 
Williams,  10  Id.,  249;  and  in  counting  upon  a 
past  consideration,  a  request  must,  in  general, 
be  alleged.  Comstock  v.  *  Smith,  7  Id.,  [*9» 
87;  Parker  v.  Crane,  6  Wend.,  647.  It  is  not 
necessary  that  there  should  be  direct  evidence 
of  a  request.  This,  like  most  other  facts. may 
be  established  by  presumptive  evidence  :  and 
the  beneficial  nature  of  the  services,  though  not 
enough  when  standing  alone,  may  be  very  im- 
portant in  a  chain  of  circumstances  tending 
to  establish  the  presumption.  1  Saund.,  264, 
n.  1  ;  Oatfield  v.  Waring,  14  Johns.,  188;  see 
also,  Dotyv.  Wilson,  Id.,  37y.  But  here  the  serv- 
ices were  not  beneficial  to  the  defendant;  and 
besides,  we  see  that  they  were  not  and  could 
not  have  been  rendered  upon  request.  Swift 
was  not  acting  for  the  defendant  in  the  nego- 
tiation with  Blatherwick,  but  for  himself. 

We  are  referred  to  cases  where  it  has  been 
said  that  a  moral  obligation  is  a  sufficient  con- 
sideration to  support  an  express  promise.  Stew- 
art v.  Eden,  2  Cai.,  150  ;  Doty  v.  Wilson,  14 
Johns.,  378;  Lee  v.  Muggeridge,  5  Taunt.,  37. 
But  this  rule  must  be  taken  with  some  quali- 
fications. The  moral  obligation  to  pay  a  debt 
barred  by  the  Statute  of  Limitations,  or  an  in- 
solvent's discharge,  or  to  pay  a  debt  contracted 
during  infancy  or  coverture,  and  the  like,  will 
be  a  good  consideration  for  an  express  prom- 
ise. But  a  merely  moral  or  conscientious  ob- 
ligation, unconnected  with  any  prior  legal  or 
equitable  claim,  is  not  enough.  8  Bos.  &  P., 
249,  n.;  Smith  v.  Ware,  13  Johns.,  257;  Lawes. 
Plead.  Assump.  54;  16  Johns.,  288,  n.  But 
here  the  defendant  was  under  no  obligation  of 
any  kind  to  Swift.  Nothing  had  been  done  at 
his  request,  or  for  his  benefit.  What  Swift  had 
done  in  negotiating  for  the  farm  was  no  more 
beneficial  to  the  defendant,  than  it  was  to  every 
other  man  in  the  State  who  might  wish  to  buy 
a  farm. 

The  plaintiff  has  often  failed  upon  an  ex- 
press promise,  in  much  stronger  cases  than  this. 


v.  Davis,  16  Johns.,  281,  note,  and  old  note,  p.  283;  1 
Parsons  on  Con  tracts,  432,  and  not  eft. 

The  debt  of  a  married  woman,  whereby  she  is  not 
bound,  may  be  a  valid  consideration  for  a  contract 
under  seal  by  a  third  person  to  pay  it.  Leonard  v. 
Duffin,94Pa.  St.,218. 

In  Goulding  v.  Davidson,  26  N.  Y..  604.  a  married 
woman  had  bought  goods  an(j  jnv.-n  her  note  there- 
for. A  promise  to  pay  for  the  goods,  made  after 


her  husband's  death,  was  held  valid.  The  court  say, 
p.  609,  "There  are  cases  where  a  moral  obligation  that 
is  founded  upon  an  antecedent  valuable  considera- 
tion, is  sufficient  to  sustain  a  promise,  though  the 
obligation  on  which  it  is  founded,  never  could  have 
been  enforced  at  law." 

See,  generally.  Stebbins  v.  Crawford  Co..  92  Pa.  St., 
289;  Murphy's  Estate,  11  I'hila.,  2;  Turlington  v. 
Slaughter,  54  Ala..  196. 
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I  will  only  refer  to  two  or  three.  In  Hunt  v. 
Bate,  Dyer,  272.  the  plaintiff  had,  without  re- 
quest, become  bail  for  the  defendant's  servant 
who  was  imprisoned,  to  the  end  that  he  might 
go  about  his  master's  business;  and  the  de- 
fendant afterwards  promised  to  indemnify  the 
plaintiff.  After  verdict  upon  this  promise,  the 
judgment  was  arrested,  because,  as  the  court 
said:  "There  is  no  consideration  wherefore 
1OO*]  the  defendant  should  *be  charged  for 
the  debt  of  his  servant,  unless  the  master  had 
first  promised  to  discharge  the  plaintiff  before 
the  enlargement  and  mainprize  made  of  his  serv- 
ant, for  the  master  did  never  make  request  to 
the  plaintiff  for  his  servant  to  do  so  much,  but 
he  did  it  of  his  own  head."  In  Frear  v.  Hard- 
enburgh,  5  Johns.,  272,  the  plaintiff  had,  with- 
out request,  made  valuable  improvements  upon 
the  defendant's  land,  and  the  defendant  after- 
wards promised  to  pay  for  those  improvements; 
but  the  promise  was  held  to  be  a  nudum  pac- 
tum,  and  judgment  was  rendered  for  the  de- 
fendant. The  case  of  Smith  v.  Ware,  13  Johns., 
257,  was  also  upon  an  express  promise,  and  is 
equally  decisive  against  maintaining  this  ac- 
tion. 
New  trial  granted. 

Reviewed— 42  Mo.,  356. 

Cited  in-5  Hill,  309:  26  N.  Y.,  608,  613,  619;  54  N. 
Y.,  427  (13  Am.  Rep.,  609) :  67  N.  Y.,  170 ;  91  N.  Y..  401; 
(23  Am.  Rep.,  105) ;  2  Barb.,  425 ;  10  Barb.,  488 ;  13 
Barb.,  369,  508 ;  20  Barb.,  154 ;  34  Barb.,  525 ;  22  How. 
Pr.,  32;  25  How.  Pr.,  485 ;  27  How.  Pr.,  335;  42  How. 
Pr.,  336 ;  12  Abb.  Pr.,  443 ;  2  Sandf ..  314 ;  38  N.  J.  L., 
387 :  12  Am.  Rep.,  333  (47  Miss.,  174) ;  20  Am.  Rep.,  402 
(9  Vroom.,  387) ;  33  Am.  Rep.,  400  (39  Mich.,  351);  43 
Am.  Rep.,  782  (76  Mo.,  626). 


BLESSING  v.  DAVIS. 

Slander — Charge  of  Perjury — Pleading. 

In  a  declaration  in  slander,  charging1  the  defend- 
ant with  having  adopted  certain  slanderous  words 
used  by  another,  the  words  spoken  in  the  first  in- 
stance must  be  set  forth  ;  it  is  not  enough  to  say 
that  the  speaker  did  charge  and  impute  to  the  plaint- 
iff the  crime  of  perjury. 

Citations— 2  Johns.,  10, 13 ;  11  Johns.,  16. 

THIS  was  an  action  of  slander,  tried  at  the 
Albany  Circuit  in  Apr.  1837,  before  the 
Hon.  James  Vanderpoel,  then  one  of  the  Circuit 
Judges. 

The  several  counts  of  the  declaration  (among 
other  charges  of  direct  and  particular  sets  of 
confessedly  slanderous  words  laid  in  various 
ways)  sought  to  fix  a  slander  upon  the  defend- 
ant as  having  adopted  certain  words  previously 
used  by  one  Batterman,  and  saying  they  were 
true.  In  order  to  introduce  these  words,  the 
declaration  recited  the  trial  of  a  cause  in  a  jus- 
tice's court  wherein  the  plaintiff  was  a  party, 
and  that  an  affidavit  was  made  by  him  as  the 
ground  of  an  appeal,  and  averred  that  Batter- 
man, in  speaking  of  the  cause  tried,  and  the 
affidavit,  etc.,  "did  charge  and  impute  to  the 
said  plaintiff,  the  crime  of  perjury  in  making 
said  affidavit."  It  then  went  on  to  state  that 
the  defendant,  speaking  of  the  same  cause,  af- 
l  O  l*]fidavit  etc.,  and  of  *the  charge  made  by 
Batterman,  said,  "it  is  true,"  and  adding  the 
adoption  of  the  words  in  various  forms,  among 
which  were  these:  "What  Batterman  said 
about  Blessing  (the  plaintiff's)  swearing  false, 
is  true."  On  the  trial,  the  plaintiff,  among  evi- 
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dence  tending  to  prove  the  directly  slanderous 
charges  as  stated  in  the  various  counts,  offered 
to  prove  the  slander  uttered  by  Batterman, 
which  was  objected  to  because  the  words  were 
not  particularized  in  the  declaration.  The 
judge  allowed  the  objection,  the  plaintiff  ex- 
cepting ;  and  the  jury  found  for  the  defend- 
ant, on  the  other  evidence,  on  the  ground,  as 
they  stated,  that  the  plaintiff  had  failed  in 
proving  his  declaration. 

The  plaintiff  moves  for  a  new  trial. 

Mr.  J.  Van  Buren,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Cowen,  J.  It  is  conceded  that 
had  the  defendant  been  charged  as  the  origi- 
nator of  the  slanderous  words,  the  declaration 
would  be  bad  in  substance,  by  reason  of  its 
generality.  Ward  v.  Clark,  2  Johns.,  10,  13. 
But  is  is  denied  that  the  same  particularity  is 
requisite  where  the  imputea  slander  consists 
in  adopting  the  words  of  another.  We  can  per- 
ceive no  reason  for  the  distinction.  In  the  first 
case  the  object  is  to  see  whether  the  words  im- 
puted to  the  defendant  by  the  declaration  are 
slanderous  in  their  character,  and  give  notice 
to  him  so  that  he  may  know  against  what  he 
is  to  defend  himself.  The  same  reasons  obvi- 
ously apply  to  the  latter. 

It  is  supposed  that  the  only  mode  in  which 
the  defendant  could  avail  himself  of  the  objec- 
tion was,  by  demurring  or  moving  in  arrest. 
And  this  would  generally  be  so  of  counts  en- 
tirely defective.  In  such  case,  if  the  defend- 
ant take  issue,  the  action  is  maintained  at  the 
circuit,  if  the  proof  come  up  to  it.  But  it  is 
otherwise  where  the  plaintiff  states  a  sufficient 
cause  of  action,  in  the  same  count  with  another 
cause  deficient  in  substance.  The  course  then 
may  be  to  *reject  the  bad  as  surplus-  [*1O2 
age,  disallowing  all  proof  in  relation  to  it  at  the 
trial,  and  putting  the  plaintiff  to  sustain  the 
good  part.  Douglass  v.  Satterlee,  11  Johns.,  16. 
That  was  done  here. 

New  trial  denied. 


CASE  v.  HALL  &  VAN  ELTEN. 

Sales — Want  of  Title  in  Vendor — Fraudulent 
Representations  of  —  Action  for  Purchase 
Money. 

Want  of  title  in  the  vendor  of  personal  property 
is  no  defense  to  an  action  brought  for  the  recovery 
of  the  purchase  money,  where  there  has  been  no  re- 
covery by  the  owner  against  the  purchaser. 

If  the  vendor  fraudulently  represents  himself  to 
be  the  owner,  when  he  knows  to  the  contrary,  such 
facts  may  be  set  up  in  bar  of  a  recovery;  or  it 
seems  an  action  on  the  case  may  be  brought  against 
the  vendor. 

Citations— 1  Show.,  68;  Cro.  Eliz.,  44 ;  1  Salk.,  210, 
211 ;  2  Ld.  Raym..  593 ;  Selw.  N.  P.,  482.  483 ;  2  East, 
448,  n.;  Ross.  Vend.,  334 ;  7  Johns.,  258 ;  13  Johns.,  302; 
15  Johns.,  230 :  8  Wend.,  109;  19  Johns.,  77 ;  1  Johns., 
274,  517 ;  6  Johns.,  5 ;  13  Johns.,  224 :  5  Wend.,  535. 

THIS  was  an  action  of  assumpsit,  tried   at 
the  Tompkins  Circuit  in  Sep.,  1839,  be- 
fore the  Hon.  Robert  Monell,  one  of  the  Cir- 
cuit Judges. 

NOTE.— Negotiable  paper  —  Consideration  —  When 
inquired  into— What  amounts  to  failure  of,  on  notes 
given  for  purchase  money  of  lands,  with  warranty  of 
title.  See  Frisbie  v.  Hoffnagle,  11  Johns.,  50,  note. 
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The  plaintiff  read  in  evidence  two  promis 
sory  notes  made  to  him  by  the  defendants  for 
the  sum  of  $424.88.  The  defendants  under  a 
notice  given  with  the  plea  of  the  general  issue 
offered  to  prove  that  the  notes  were  given  for 
lumber  purchased  by  them  of  the  plaintiff, who 
had  cut  the  same  on  land  belonging  to  Ed- 
mund Wilkes  ;  that  the  plaintiff  had  a  contract 
for  the  land,  but  had  not  paid  for  it,  and  had 
not  any  right  to  cut  the  timber ;  that  the  de- 
fendants sold  the  lumber  thus  purchased  by 
them,  but  that  after  such  sale  Wilkes  gave 
them  notice  that  the  lumber  belonged  to  him, 
demanded  it,  and  told  them  that  they  would 
be  held  responsible  for  it.  The  defendants  ad- 
mitted that  no  recovery  by  Wilkes  against 
them  had  been  had,  and  that  no  suit  had  been 
commenced  by  Wilkes  against  them.  The 
counsel  for  the  plaintiff  objected  to  the  ad- 
missibility  of  the%vidence  and  it  was  rejected 
by  the  judge,  under  whose  direction  the  jury 
found  a  verdict  for  the  plaintiff.  The  defend- 
ants move  for  a  new  trial.  The  cause  was  sub- 
mitted on  written  arguments. 
1 03*]  *Mr.  J.  M.  Parker,  for  defendants. 

Mr.  C.  Humphrey,  for  plaintiff. 

By  the  Court,  Nelson.  Oh.  J.  There  is  no 
doubt  if  the  vendor  fraudulently  represents  the 
goods  sold  to  be  his  own.  when  he  knows  them 
to  belong  to  a  stranger,  an  action  on  the  case 
lies  to  recover  damages  therefor,  though  the 
real  owner  has  not  recovered  the  property,  nor 
the  vendee  suffered  any  actual  damage.  1 
Show  ,  68;  Cro.  Eliz.,  44;  1  Salk.,  210,  211;  1 
Ld.  Raym.,  593  ;  Selw.  N.  P.,  482,  483,  and 
cases  ;  2  East,  448,  n.;  Ross,  Vendors,  334. 
And  then  upon  the  case  of  Beecker  v.  Vrooman, 
13  Johns.,  302,  the  same  matter  might  be  ad- 
missible by  way  of  defense  for  the  purpose  of 
reducing  or  extinguishing  the  claim  for  the 
purchase  money.  See,  also,  15  Johns. ,  230,  and 
8  Wend.,  109.  Where,  however,  the  vendee  re- 
lies on  the  warranty  of  title,  express  or  im- 
plied, there  must  be  a  recovery  by  the  real 
owner  before  an  action  can  be  maintained. 
This  is  in  the  nature  of  an  eviction,  and  is  the 
only  evidence  of  the  breach  of  the  contract  in 
analogy  to  the  case  of  covenants  real.  Vibbard 
v  Johnson,  19  Johns.,  77;  1  Id.,  274,  517  ;  6 
Id.,  5;  13  Id.,  224;  5  Wend.,  535;  Ross,  Vendors, 
334. 

In  Vibbard  v.  Johnson,  it  is  true,  that  the 
purchaser  knew  the  property  had  been  claimed 
by  a  third  person,  but  that  fact  has  never  been 
regarded  as  material  to  the  decision  of  the 
case  ;  nor  is  it  noticed  in  the  opinion  delivered 
by  the  court.  On  the  contrary,  the  right  to  re- 
cover the  purchase  money  is  put  upon  the 
broad  principle,  that  the  only  competent  ev- 
idence of  a  breach  of  the  implied  warranty  of 
title,  was  a  recovery  at  law.  It  was  likened  to 
a  demise  of  a  house,  where  the  tenant  at- 
tempted to  defeat  the  recovery  for  rent  by  de 
nying  the  title  of  the  lessor,  and  claiming  to 
have  paid  it  to  0.,  the  owner. 

The  principle  is  well  sustained  by  analogy 
and,  I  think,  just  in  itself.  In  case  of  a  breach 
of  warranty,  the  measure  of  damages  is  the 
purchase  money  and  interest.  Now,  it  would 
be  highly  inequitable  to  permit  the  vendee  to 
1O4*]  retain  *the  possession,  or  enjoy  the  use 
f  the  property  thus  acquired,  and  put  his 
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vendor  at  defiance.  Possibly,  the  owner  may 
never  claim  and  enforce  his  title,  or  if  he  does, 
the  seller  may  settle  with  him.  The  breach  im- 
plies no  bad  faith  and,  therefore,  is  compat- 
ible with  perfect  fair  dealing  between  the  par- 
ties ;  and  the  indemnity  is  complete  by  re- 
sponding therefor  after  a  recovery  under  the 
paramount  title. 

If  there  has  been  fraud  in  the  case,  the  rem- 
edy is  immediate  for  all  the  damages  the  par- 
ties have  sustained,  and  to  which  they  may  re- 
sort if  they  apprehend  loss  from  delay  in  the 
claim  of  the  owner. 

The  counsel  for  the  defendant,  in  an  in- 
genious brief,  has  likened  the  case  to  the  cov- 
enant of  seisin,  and  right  to  convey  where  the 
action  accrues  immediately,  without  an  evic- 
tion ;  but  this  would  be  extending  the  implied 
warranty,  in  this  case,  beyond  the  analogous 
cases  of  lands  and  chattel  interests  ;  it  is  there 
regarded  as  a  covenant  of  warranty  only,  not 
of  seisin.  7  Johns.,  258. 

It  is  further  insisted  that  the  facts  embraced 
in  the  offer  show  fraud  on  the  part  of  the 
plaintiff,  and  upon  that  ground  should  have 
been  admitted  under  the  rule  of  Beecker  v. 
Vrooman.  I  think  not.  There  was  no  offer  to 
prove  guilty  knowledge.  A  man  may  very 
well  be  mistaken  in  respect  to  his  title  ;  and  we 
cannot,  therefore,  presume  acknowledge  of  the 
defect.  All  the  cases  before  referred  to  on  this 
point,  show  the  scienter  to  be  material,  and 
that  it  must  be  proved  affirmatively.  Though 
the  plaintiff  occupied  under  a  contract  of  sale, 
he  may  have  honestly  supposed  that  he  had  a 
right  to  cut  the  timber,  notwithstanding  the  law 
is  otherwise. 

New  trial  denied. 

Explained— 1  Lans.,  143. 

Cited  in-H.  &  D.,  179;  20  N.  Y.,  230  :  46  N.  Y.,  496 ; 
62  N.  Y.,  332 ;  91  N.  Y.,  197 ;  21  Hun,  374 ;  31  Barb., 
542;  62  Barb.,  262,  263,  267,  268 :  18  Wis.,  221 ;  41  Cal., 
116 ;  48  Mich.,  471 ;  73  Mo.,  681. 


"COOPER  v.  BARBER.       [*1O5 

Libel  —  Justification  —  Mitigation  —  Practice  — 
Judge  may  Exclude  Irrelevant  Evidence  on  His 
Own  Motion. 

Where  a  party  is  sued  for  republishing  a  libelous 
article  in  a  newspaper,  and  the  republication  is  ac- 
companied by  remarks  tending  to  a  justification  of 
the  article  but  not  amounting  to  it,  the  defendant  is 
not  permitted  to  prove  the  truth  of  the  remarks  in 
mitigation  of  damages,  because  the  evidence  would 
tend  to  prove  the  charge  well  founded.  Evidence  in 
mitigation  must  be  such  as  admits  the  charge  to  be 
false. 

A  Judge  at  the  circuit  may,  upon  his  own  motion, 
exclude  evidence  which  he  deems  irrelevant ;  he  is 
not  bound,  although  the  opposite  party  does  not  ob- 
ject, to  sit  and  hear  testimony  which  can  have  no 
legal  bearing  upon  the  questions  to  be  tried. 

Citations— 11  Johns.,  38;  8  Wend.,  570,  573;  19 
Wend.,  487 ;  18  Wend.,  9. 

THIS  was  an  action  for  a  libel,  tried  at  the 
Montgomery  Circuit,  in  May,  1839,  before 
the   Hon.  John  Willard,  one   of   the  Circuit 
Judges. 

NOTE.— Libel  and  slander— Just iflcatton—  Mitiga- 
tion (if  damages. 

The  justification  must  be  as  broad  as  the  charge.  See 
Skinner  ads.  Powers,  1  Wend.,  451,  note. 

Mitigation  of  damages.  See  Oilman  v.  Lowell,  8 
Wend.,  573,  note. 
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The  defendant  was  the  editdr  of  a  newspa- 
per called  "The Otsego Republican,"  and  Aug. 
14,  1837,  republished  in  that  paper  an  article 
from  another  paper  called  "The  Chenango 
Telegraph,"  which  commenced  as  follows  :  ' '  J. 
FENIMORE  COOPER.  This  gentleman,  not  sat- 
isfied with  having  drawn  down  upon  his  head 
universal  contempt  from  abroad  [meaning 
Europe],  has  done  the  same  thing  for  himself 
at  Cooperstown,  where  he  resides."  The  article 
also  contained  other  imputations  upon  the 
plaintiff  which  were  held  to  be  libelous  on  the 
trial,  without  any  objection  on  the  part  of  the 
defendant  to  the  ruling  of  the  judge  in  that 
respect.  The  defendant  published  the  article, 
with  remarks  of  his  own  in  relation  to  a  con- 
troversy which  had  arisen  between  the  plaintiff 
and  some  of  the  citizens  of  Cooperstown  in  re- 
lation to  Three-mile  Point,  a  piece  of  land  pro- 
jecting into  Otsego  Lake.  No  part  of  the  de- 
fendant's remarks  was  pointed  out  on  the  trial 
as  being  libelous.  The  plaintiff's  counsel  made 
a  full  opening,  as  though  prepared  and  willing 
to  go  into  the  whole  matter  relating  to  the 
Point,  if  the  defendant  should  desire  it.  After 
proving  the  publication,  and  admitting  that 
what  the  defendant  published  as  purporting  to 
come  from  "The  Telegraph,"  was  in  fact 
copied  from  that  paper,  the  plaintiff  rested. 
1 06*]  *The  defendant,  with  the  plea  of  not 
guilty,  had  given  notice  of  special  matter  in 
justification,  in  which  he  alleged  that  he  had 
republished  "The  Telegraph"  article  with  good 
motives  ;  and  then  went  on  to  say,  that  ev- 
idence would  be  given  in  relation  to  the  con- 
troversy about  the  Point,  which,  as  it  was  set 
forth  in  the  notice,  tended  to  support  the  ac- 
count which  the  defendant  had  given  of  the 
matter  in  his  remarks.  When  the  defendant's 
counsel  sat  down,  after  opening  the  defense, 
the  judge  stated  that  he  had  looked  over  the 
pleadings,  and  feeling  satisfied  that  the  mat- 
ters set  forth  in  the  notice  did  not  amount  to  a 
justification  and  were  irrelevant,  he  should, 
without  waiting  for  any  application  for  that 
purpose,  exclude  evidence  of  those  matters. 
To  this  opinion  the  defendant  excepted.  The 
defendant  then  offered  to  prove  those  matters 
in  mitigation  of  damages.  The  judge  said  the 
evidence  was  not  admissible.  Exception.  The 
defendant  then  offered  to  prove  that  every  fact 
stated  in  his  remarks,  as  published,  was  true. 
The  judge  overruled  the  evidence,  and  the  de- 
fendant excepted.  After  the  cause  had  been 
summed  up  by  the  counsel,  the  judge  charged 
the  jury,  to  which  no  exception  was  taken. 
The  jury  having  found  a  verdict  for  the  plaint- 
iff, the  defendant  now  moves  for  a  new  trial  on 
a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  R.  Cooper,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  defendant 
republished  in  his  paper  an  article  from  "The 
Chenango  Telegraph,"  certain  parts  of  which 
were  pointed  out  on  the  trial  as  being  libelous. 
He  accompanied  the  republication  with  re- 
marks of  his  own,  none  of  which  were  men- 
tioned at  the  trial  as  being  actionable.  The 
notice  annexed  to  the  defendant's  plea,  af- 
firmed the  truth  of  some  of  the  facts  men 
tioned  in  his  remarks.  This  is  the  most  that 
can  be  justly  claimed  for  the  notice.  It  was 
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insufficient,  and  the  evidence  which  the  de- 
fendant offered  under  it,  would  have  been  in- 
admissible, although  nothing  had  been  in 
q uestion  but  the  statements  *which  the  [*  1 0 7 
defendant  made  in  addition  to  "  The  Tele- 
graph "  article.  But  when  we  look  at  the  ob- 
jectioual  parts  of  that  article,  it  is  impossible 
to  say  that  the  facts  set  up  in  the  notice  fur- 
nished any  answer  what  ever  to  the  publication. 

But  if  we  lay  out  of  view  the  question  about 
the  sufficiency  of  the  notice,  and  assume  that 
the  pleadings  were  in  the  proper  form  in  ref- 
erence to  all  the  evidence  which  was  offered, 
it  will  not  aid  the  defendant's  case.  It  is  a 
familiar  principle  in  the  law  of  libel,  both  in 
relation  to  the  pleadings  and  the  proofs,  that 
the  defendant  must  answer  the  particular 
charge  which  he  has  made,  and  that  the  jus- 
tification must  be  as  broad  as  the  imputation 
upon  the  plaintiff's  character.  Andrews  v. 
Vanduzer,  11  Johns.,  38;  Mitchell  v.  Borden,  8 
Wend.,  570;  Slilwell  v.  Barter,  19  Id.,  487,  and 
cases  cited.  Now,  if  the  defendant  had  proved 
according  to  his  broadest  offer  of  evidence, 
that  every  fact  stated  in  his  remarks  was  true, 
it  would  have  been  made  out  neither  justifica- 
tion nor  excuse  for  publishing  other  matter 
which  was  libelous.  Good  morals,  as  well  as 
the  law,  forbid,  that  the  addition  of  some  truth 
should  be  deemed  a  palliation  of  the  wrong  of 
publishing  a  libel. 

If  the  remarks  had  in  themselves  any  ten- 
dency to  disprove  malice,  or  counteract  the  in- 
jurious effects  of  the  slander,  the  defendant 
had  the  full  benefit  of  that  consideration  on 
the  trial;  for  the  remarks  were  not  only  read 
to  the  jury  in  connection  with  "The  Tele- 
graph "  article,  but  the  jury  took  the  paper 
with  them  on  retiring  to  deliberate:  and  they 
were  left  at  full  liberty  to  put  the  most  favor- 
able construction  upon  the  defendant's  motive 
in  making  the  republicatiou,  which  could  be 
drawn  from  the  manner  in  which  it  was  done. 
If  the  one  was  in  any  degree  an  antidote  to  the 
other,  the  jury  have  undoubtedly  made  the 
proper  allowance.  But  if  we  should  assume 
the  contrary,  we  could  not  correct  their  esti- 
mate of  damages  on  a  bill  of  exceptions. 

Facts  and  circumstances  which  tend  to  dis 
prove  malice,  by  showing  that  the  defendant, 
though  mistaken,  believed  the  charge  true 
when  it  was  made,  may  be  given  in  evidence  in 
mitigation  of  damages.  But  if  the  facts  and 
circumstances  offered  tend  to  establish  the 
truth  of  the  charge,  *or  form  a  link  in  [*1O8 
a  chain  of  evidence  going  to  make  out  a  justi- 
fication, they  are  not  admissible  in  mitigation 
of  damages.  In  short,  evidence  going  only  to 
the  damages,  must  be  such  as  admits  the 
charge  to  be  false.  Oilman  v.  Lowell,  8  Wend., 
573;  Purple  v.  Norton,  13 /d,  9.  The  evidence 
which  the  defendant  offered,  although  it  fell 
far  short  of  the  mark,  tended  to  make  out  a 
justification.  It  did  not  admit  that  the  charge 
was  false.  The  defendant  did  not  propose  to 
disprove  malice  by  showing  that  he  acted  upon 
mistaken  information  concerning  the  facts  of 
the  case;  but,  on  the  contrary,  he  still  af- 
firmed the  truth  of  his  remarks.  As  a  bar  to 
the  action,  the  evidence  was  inadmissible,  be 
cause  the  justification  was  not  so  broad  as  the 
imputation  upon  the  plaintiff's  character;  and 
it  was  not  proper  evidence  in  mitigation  of 
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damages,  for  the  reason,  that  so  far  as  it  went 
it  tended  to  prove  the  charge  well  founded. 

What  influence  the  evidence  might  have  had 
upon  the  jury  in  estimating  damages,  no  one 
can  tell.  It  is  matter  of  mere  conjecture. 
But  upon  established  principles,  it  could  have 
no  legitimate  bearing  upon  the  question,  and 
was  therefore  properly  excluded. 

The  ground  on  which  the  defendant's  coun- 
sel mainly  relied  for  obtaining  a  new  trial  was, 
that  the  judge  overruled  the  evidence  on  his 
own  motion,  when  the  plaintiff  not  only  made 
no  objection,  but  seemed  willing  to  go  into  the 
whole  controversy  in  relation  to  Three  mile 
Point.  If  the  judge  had  acted  on  the  sole 
ground  that  the  notice  was  insufficient,  the  de- 
fendant would,  perhaps,  have  some  reason  to 
complain  of  the  -decision.  Objections  to  the 
form  of  the  pleadings  may  be  waived  by  the 
parties.  But  the  evidence  was  excluded  on  the 
ground  that  it  was  in  its  own  nature  irrelevant. 
It  could  make  out  neither  justification  nor  ex- 
cuse for  republishing  "  The  Telegraph  "  arti- 
cle. And  although  the  plaintiff  might  not  be 
disposed  to  restrict  the  defendant  in  any  evi 
dence  which  he  wished  to  give,  the  judge  was 
not  obliged  to  burden  himself  and  the  jury, 
and  to  delay  other  suitors,  by  entering  upon 
the  investigation  of  matters  which  could  have 
no  legal  bearing  upon  the  question  to  be  tried. 

This  is  a  bill  of  exceptions,  and  it  only  reach- 
1O9*]  es  those  *questions  of  law  in  which 
the  party  was  overruled  on  the  trial.  No  ex- 
ception was  taken  to  the  charge;  and  I  am  un- 
able to  see  any  ground  which  will  authorize  us 
to  disturb  the  verdict. 
'  New  trial  denied. 

Cited  in— 11  N.  Y.,  349 :  37  N.  Y.,  172 ;  81  N.  Y.,  249; 
4  Trans.  App..  122 ;  26  Hun,  171 ;  6  Barb.,  57;  13  Barb., 
233 ;  15  Barb.,  582 ;  2  Abb.  N.  S.,  100 ;  11  Leg.Obs.,  195; 
29  Mich.,  222. 


STOCKHOLM  «.  BOBBINS. 

Practice — Re-taxation  of    Costs — Attorney  and 
Client. 

A  re-taxation  of  a  bill  of  costs  will  be  ordered 
when  demanded  by  an  attorney  either  of  his  own 
client  or  of  the  opposite  party,  even  after  a  discon- 
tinuance of  the  suit  and  payment  of  the  money, 
upon  complaint  of  error  in  the  taxation. 

The  game  rule  does  not  invariably  prevail  between 
a+torney  and  client,  as  between  party  and  party,  in 
respect  to  the  amount  of  costs  to  be  recovered. 

An  attorney,  however,  is  not  entitled  to  charge 
his  client  for  swelling  an  original  writ  by  special 
counts  spread  out  in  the  writ  when  the  common 
money  counts  would  have  sufficed. 

Citations-1  Chit.,  186  ;  9  Johns..  253:  11  Wend.,170; 
19  Wend.,  84  ;  Laws,  1836,  p.  512,  sec.  31. 

THIS  was  an  action  of  ansumpsit  tried  at  the 
Tompkins  Circuit,  in  Feb.,  1839,  before 
the  Hon.    Robert  Monell,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
bills  of  costs  in  two  suits  prosecuted  by  the 
plaintiff,  as  the  attorney  of  the  now  defendant 
against  the  Tompkins  County  Bank,  during 
the  suspension  of  specie  payments  by  the  banks 
in  this  State.  The  suits  were  by  original,  set- 
ting forth  the  causes  of  action  in  full  on  numer- 
ous bank-bills  as  on  promissory  notes,  and  also 
under  the  common  money  counts;  the  sum- 
mons in  one  case  containing  272  and  in  the 
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other  294  folios'.  The  originals  were  returnable 
in  January  Term,  1888.  Previous  to  the  re- 
turn day,  Robbins  and  the  Tompkins  County 
Bank  submitted  the  suits  to  arbitration,  the 
bank  agreeing  to  pay  the  taxable  costs  of  the 
suits.  Dec,  18,  1887,  the  arbitrator  made  his 
award,  directing  the  bank  to  pay  the  amount 
of  the  bills  for  the  non-payment  of  which  the 
suits  had  been  brought,  with  10  per  cent,  dam- 
ages. Jan.  29,  1888,  Stockholm,  on  due  notice 
to  the  attorneys  of  the  bank,  had  the  costs 
taxed  in  one  suit  at  $152.50,  and  in  the  other 
at  $141.50.  In  Mar.  *following,  the  [*11O 
bank  applied  to  this  court  for  a  re  taxation, 
which  was  ordered,  and  the  taxing  officer  di- 
rected to  strike  out  from  the  bills  all  charges 
for  causes  of  action  stated  in  the  writs  of  sum- 
mons, except  those  stated  in  the  money  counts. 
The  attorney,  Stockholm,  then  commenced 
this  suit  against  his  client  Robbins,  demand- 
ing the  full  amount  of  costs  as  taxed  in  Janu- 
ary, and  delivered  a  bill  of  particulars,  setting 
forth  the  taxed  bills  as  items  of  his  claim.  On 
the  trial  of  the  cause  the  above  facts  were 
shown.  The  plaintiff  objected  to  the  evidence 
of  the  order  for  re  taxation,  insisting  that  the 
suits  against  the  bank,  having  been  submitted 
to  arbitration,  were  out  of  court  and,  therefore, 
an  order  for  re-taxation  could  not  legally  be 
made;  and  secondly,  that  he,  the  attorney, 
having  been  deprived,  by  his  client,  of  the  con- 
trol of  the  suits  by  submitting  them  to  arbitra- 
tion, was  not  bound  by  the  order  for  re-taxa- 
tion, and  should  not  be  held  to  be  affected  by 
it.  The  judge  overruled  the  objection,  and  it 
was  then  proved  that  the  costs  in  the  suits 
against  the  bank,  taxed  according  to  the  di- 
rection of  the  court,  in  the  rule  for  re  taxation 
would  not  exceed  $19.  The  defendant  claimed, 
by  way  of  set  off,  the  sum  of  $36,  for  money 
paid  him  to  a  third  person  for  copying  a  por- 
tion of  the  original  writs,  and  for  his  own  serv- 
ices in  copying  another  portion  of  them,  the 
portions  thus  copied  by  the  defendant  and  by 
his  procurement  amounting  to  about  1,100 
folios.  The  circuit  judge  charged  the  jury 
that  the  writs  of  summons  would  have  been 
good  had  they  contained  only  the  money 
counts,  but  if  they  should  come  to  the  conclu- 
sion that  the  attorney  believed  in  good  faith 
that  it  was  necessary  to  the  interests  of  his 
clients  that  the  writs  should  be  drawn  up  in 
the  manner  they  had  been,  he  was  entitled  to 
be  paid  for  his  services;  and  they  should  allow 
him  what  they  should  conclude  he  reasonably 
deserved  to  have.  The  jury  found  a  verdict 
in  favor  of  the  defendant,  and  certified  a  bal- 
ance in  his  favor  of  $20.  The  plaintiff  moves 
for  a  new  trial. 

Mr.  D.  B.  Stockholm,  in  pro  per. 

Mr.C.  Humphrey,  for  defendant. 

*By  the  Court,  Cowen,  J.  I  do  not  [*  1 1 1 

think  the  power  of  this  court  to  fix  the  amount 
of  costs  by  ordering  a  re-taxation,  would  be 
gone  even  by  a  voluntary  settlement  of  a  cause, 
payment  of  the  money  and  actual  discontinu- 
ance; much  less,  I  should  suppose,  where  it  is 
merely  constructive,  as  by  a  submission  to  ar- 
bitration. The  court  may  direct  a  re-taxation 
of  costs,  irrespective  of  the  actual  pendency  of 
a  suit  in  which  the  taxation  is  to  operate,  and 
often  do  so  as  between  attorney  and  client. 
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The  right  and  duty  to  do  this,  -arises  from  the 
general  authority  of  the  court  over  attorneys 
as  its  officers;  one  branch  of  which  is  the  pow- 
er to  prevent  improper  exactions  either  from 
the  opposite  party,  or  their  own  clients.  Wad- 
worth  v.  Allen,  1  Chit.,  186;  Starr  v.  Vander- 
heyden.  9  Johns.,  253;  vide,  also,  Kellogg  v. 
Potter,  11  Wend.,  170.  The  plaintiff,  there- 
fore, relying  on  the  taxation  of  the  commis- 
sioner as  evidence  for  himself,  was  bound  to 
take  it  with  the  deductions  made  by  the  rules 
on  the  motion  to  re-tax.  Whether  tliat  deduc- 
tion, which  was  made  as  between  party  and 
party,  should  in  all  cases  conclude  as  between 
attorney  and  client  is  another  question.  The 
attorney  may,  in  his  over  doing,  act  in  good 
faith,  on  a  real  doubt  whether  it  be  not  neces- 
sary; and  though  his  services  be  reduced  as  to 
the  opposite  party,  may  possibly,  notwith- 
standing, recover  against  his  client  for  the 
whole;  but  hardly,  I  should  think,  in  a  case 
like  this,  where  he  makes  the  very  bills  cut 
•down  by  the  court  his  bill  of  particulars  and 
his  evidence  on  the  trial.  The  judicial  act  on 
which  he  sought  to  recover,  had  been  reviewed 
on  appeal,  and  reversed.  Independent  of  that 
I  apprehend,  the  rule  in  a  matter  of  this  kind, 
would  be  about  the  same  between  attorney  and 
client  as  between  party  and  party.  In  both 
cases,  the  extent  of  taxation  would  depend  on 
the  intent,  to  be  collected  from  the  utility  or 
the  obvious  inutility  of  the  act.  Vide  Willink 
v.  Reekie,  19  Wend.,  84.  Be  all  this  as  it  may, 
however,  the  judge  thought  the  bills  open  to 
the  question  of  good  faith,  and  put  the  distinc- 
tion to  the  jury,  with  instructions  to  act  upon 
it,  and  allow  them  in  full,  should  they  con- 
clude that  the  plaintiff  performed  this  excess 
of  labor  under  a  belief  that  it  was  necessary. 
112*]  He  explained  to  *them  the  law  and  the 
practice  which  governs  in  the  use  of  the  spe- 
cial and  general  counts  on  promissory  notes, 
thus  placing  before  them,  as  far  as  possible, 
the  materials  for  forming  a  correct  conclusion. 
The  plaintiff  cannot  complain  that  the  legal 
ground  of  his  claim  has  been  improperly  nar- 
rowed. The  jury  found  that  so  much  writing 
was  not  performed  in  good  faith.  It  struck 
them,  I  suppose,  as  it  certainly  did  me,  when 
I  ordered  the  re-taxation,  that  all  the  folios  be- 
yond the  money  counts  were  drawn  out  with 
the  single  purpose  of  swelling  the  costs  against 
the  bank. 

It  is  said,  now  that  special  counts  were  nec- 
essary to  indicate  the  claim  of  10  per  cent,  by 
way  of  damages,  which  this  bank  is,  by  its 
charter,  Sess.  L.,  1836,  p.  512,  sec.  81,  made 
liable  to  pay  after  demand;  at  least  that  this 
view  raises  a  doubt  on  the  mode  of  declaring, 
which  would  warrant  the  precaution  taken.  It 
seems  that,  in  fact,  the  counts  in  question  were 
framed  so  as  specially  to  claim  the  damages. 
Thus,  a  considerable  addition  was  made  to 
each  count,  and  the  aggregate  folio  increased 
a  good  deal.  This  is  the  first  time  I  have  heard 
of  that  argument.  It  was  not  mentioned  on 
the  motion  to  re  tax;  nor  could  it  have  changed 
the  result.  It  must  have  naturally  occurred 
to  any  legal  mind,  on  considering  the  words 
of  the  statute  with  no  more  than  ordinary  care, 
that  it  was  not  intended  to  aff«ct  the  form  of 
declaring;  but  that  the  claim  to  the  10  per 
•cent,  would  be  raised  by  evidence  under  the 
WEND.  24. 


ordinary  counts,  as  in  common  cases.  It  was 
the  direct  consequence  of  this  bank  refusing 
payment,  as  much  so,  as  if  each  note  had  ex- 
pressed the  obligation.  It  followed,  the  same 
as  interest  at  7  per  cent,  would  do  on  a  com- 
mon promissory  note.  It  was  the  law  of  the 
contract;  and  a  declaration  need  never  claim 
damages  specially,  which  are  a  direct  conse- 
quence of  the  case  made  out  by  evidence.  This 
is  a  familiar  rule  of  pleading. 

In  the  most  favorable  view,  it  cannot  add  to 
the  argument  of  bona  fides,  that  this  mere  legal 
effect  or  claim  of  10  per  cent,  is  added  to  each 
special  count,  with  great  detail,  instead  of 
being  appended,  once  for  all,  at  the  conclusion 
of  the  whole. 

New  trial  denied. 


*BENNETT  «.  INGERSOLL.  [*1 13 

Practice — The  G.  P.,  in  Appeal  Cases,  Bound  to 
Pass  on  all  Questions  of  Law  Considered  Be- 
low— Sufficiency  of  Affidavit  for  Attachment 
in  Justice  Court — Jurisdiction. 

A  Court  of  C.  P.  in  an  appeal  case.  Is  bound  to 
pronounce  on  all  questions  of  law  raised  and  passed 
upon  in  the  court  below.  Where  such  court  re- 
fused to  hear  and  decide  upon  a  question  of  the 
sufficiency  of  an  affidavit,  presented  upon  the  ap- 
plication for  an  attachment  in  the  court  below,  and 
such  affidavit  was  in  fact  insufficient,  the  judgment 
of  the  C.  P.  was  reversed. 

It  seems,  a  party  may  sue  out  an  attachment  from 
a  justice's  court,  although  his  demand  exceed  the 
jurisdiction  of  the  court,  provided  that  the  sum  for 
which  judgment  be  claimed  is  within  its  jurisdic- 
tion. 

Citations-16  Wend.,  562;  13  Wend.,  46;  17  Wend., 

85. 

TERROR  from  the  Tompkins  C.  P.  Ingersoll 
-Ed  commenced  a  suit  by  attachment  against 
Bennett  in  a  justice's  court.  He  made  affidavit 
that  Bennett  was  justly  indebted  to  him  on  de- 
mands arising  upon  contract,  in  the  sum  of 
$200,  over  and  above  all  discounts,  etc.,  and 
that  the  application  made  by  him  for  four  at- 
tachments of  $50  each,  was  made  on  the  ground 
that  Bennett  had  departed  from  the  county, 
and  removed  and  disposed  of  his  property, 
with  intent  to  defraud  his  creditors,  as  the  de- 
ponent believed.  The  affidavit  did  not  state 
the  facts  and  circumstances  upon  which  the 
application  was  founded.  2  R.  S.,  230,  sec. 
28.  The  justice  thereupon  issued  an  attach- 
ment, the  parties  appeared  before  him,  the 
plaintiff  declared  upon  an  order  for  the  pay- 
ment of  money,  and  demanded  $50  or  under. 
The  defendant  moved  that  the  proceedings  be 
set  aside  on  the  following  grounds:  1.  That 
the  plaintiff  having  sworn  to  an  entire  demand 
of  $200,  could  not  split  it  up;  and  2.  That  the 
affidavit  upon  which  the  attachment  had  issued 
was  insufficient,  in  not  setting  forth  the  facts 
and  circumstances  upon  which  the  application 
for  an  attachment  was  founded.  The  justice 
denied  the  motion.  The  defendant  thereupon 
joined  issued  and  went  to  trial,  and  the  justice 
rendered  a  judgment  against  him  for  $49.49. 
The  defendant  removed  the  cause  by  appeal  to 
the  Tompkins  C.  P.,  and  on  the  cause  coming 
on  to  a  hearing  in  that  court,  moved  that  the 
proceedings  before  the  justice  be  held  as  of  no 
effect,  or  that  the  plaintiff  be  nonsuited  for  the 
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114*1  *insufflciency  of  the  affidavit.  The 
court  denied  the  motion,  and  directed  a  jury 
to  be  impaneled  to  try  the  issues  of  fact joinec 
before  the  justice.  The  defendant  excepted 
to  the  decision  of  the  court.  The  cause  was 
tried  and  a  verdict  found  for  the  plaintiff.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  Ben.  Johnson,  for  plaintiff  in  error. 

Mr.  J.  Holmes,  for  defendant  in  error. 

By  the  Court,  Nelson.  Ch.  J.It  was  intended 
by  the  Legislature  that  by  the  appeal, the  cause 
should  be  transferred  bodily  from  the  justice 
to  the  C.  P.,  and  a  trial  de  novo  take  place  be- 
tween the  parties  upon  the  issues  formed  by 
the  pleadings  below.  But  after  the  cause  is 
thus  removed,  and  in  possession  of  the  court, 
it  must  surely  have  the  power  to  entertain  any 
motion,  that  may  properly  arise  upon  the  fact 
and  which  goes  to  the  foundation  of  the  ac- 
tion. 

The  objection  to  the  affidavit  was  fatal  to 
the  whole  proceedings.  16  Wend.,  562,  and 
cases;  see  also,  13  Id.,  46.  Whether  the  judg- 
ment-on  the  appeal  would  have  been  any  bet- 
ter than  the  one  before  the  justice,  it  is  not  ma- 
terial now  to  examine.  The  question  before 
the  justice  was  one  of  law,  and  might,  perhaps, 
be  regarded  in  the  light  of  an  issue  in  law 
there,  which  he  should  have  decided  for  the 
defendant;  and  regarding  the  manner  in  which 
objections  of  this  nature  are  entertained  on 
certtorari.  the  fact  of  the  defendant's  beinj; 
compelled  to  plead,  should  not  here  be  deemec 
a  waiver  of  the  point.  17  Wend.,  85.  The  ap 
pellate  court,  then,  should  have  entertained 
this  question,  and  reversed  the  judgment  be- 
low for  the  error  in  the  affidavit. 

The  affidavit  showing  an  indebtedness  in 
$200,  when  the  jurisdiction  of  the  justice  ex- 
tended only  to  $50,  was,  perhaps,  well  enough, 
as  the  plaintiff  claimed  only  the  latter  amount. 
Certainly  he  could  not  split  his  demands  and 
take  out  four  attachments;  a  recovery  on  one 
would  extinguish  the  entire  demand.  This 
point,  however,  does  not  appear  in  the  case. 

Judgments  reversed. 

Overruled-5  Hill,  270. 
Commented  on— 2  Hill,  659. 

Cited  ln-6  Hill,  634 ;  3  Barb.,  190;  32  How.  Pr.,  232; 
37  How.  Pr.,  124. 


115*]  *BANK  OF  SANDUSKY 

v. 
SCOVILLE,  BARTON  &  MOONEY. 

Consideration  of  Note. 

Where  a  bank  discounts  a  note  to  extinguish  a 
debt  due  to  it  from  the  holder,  or  the  proceeds  are 
applied  towards  discharge  of  his  liability,  such  acts 
are  equivalent  to  paying  value  at  the  time,  and  con- 
stitute the  bank,  holders  for  valuable  considera- 
tion. 

Citations— 1  R.  8.,  772,  sec.  5;  21  Wend.,  499. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Erie  Circuit  in  Jan.,  1839,  before  the  Hon. 
Nathan  Dayton,  one  of  the  Circuit  Judges. 


NOTE.— Negotiable  payer—  Whether  transfer  of,  in 
•payment  of  a  precedent  delit, entitles  the  holder  to  pro- 
tec  t  inn  as  a  bo n a  flde  holder.  See  Smith  v.  Van  Loon, 
16  Wend..  659.  note ;  Coddington  v.  Bay,  20  Johns., 
637,  note. 
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The  action  was  on  a  note  for  $500,  dated 
May  11,  1887,  made  by  thedefetfdant  Scoville, 

Eayable  60  days  after  date,  at  the  Bank  of 
uffalo,  to  the  order  of  the  defendant,  Barton, 
and  indorsed  by  him  and  the  defendant,  Moon- 
ey.  The  defense  was  usury.  It  was  an  accom- 
modation note,  which  had  been  discounted  at 
an  usurious  rate  of  interest  by  Henry  D.  Ward, 
a  broker  in  Buffalo,  and  by  him  negotiated  to 
the  plaintiffs.  Ward,  in  his  deposition,  testi- 
fied that  he  passed  the  note  to,  and  it  was  dis- 
counted by  the  plaintiffs,  in  June,  1837,  to  ex- 
tinguish a  debt  due  by  the  witness  to  the 
plaintiffs:  and  again,  he  said  the  note  was  dis- 
counted by  the  plaintiffs  for  his  benefit,  and 
the  avails  went  so  far  to  discharge  his  liability 
to  them.  The  plaintiffs  had  no  knowledge  of 
the  usury.  The  judge  ruled  that  the  plaintiffs 
were  bonafide  holders,  and  entitled  to  recover. 
Exception.  Verdict  for  plaintiffs.  Defendants 
move  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  A.  Taber,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  note  was 
transferred  before  the  Usury  Act  of  1837  took 
effect;  the  plaintiffs  received  it  in  good  faith, 
without  any  notice  of  the  usury,  and  the  only 
question  is,  whether  they  paid  a  valuable  con- 
sideration. 1  R.  S.,  772,  sec.  5.  I  think  they 
did.  It  is  not  the  case  of  a  note  received  in  se- 
curity for  a  precedent  debt,  without  parting 
with  anything  at  the  time.  The  note  was  dis- 
counted by  the  plaintiffs  for  the  benefit  of 
Ward,  to  extinguish  his  debt,  and  the  avails 
went  to  discharge  his  liability  to  the  bank.  I 
*cannot  understand  this  language  as  [*1 16 
meaning  less  than  that  the  proceeds  of  the  note 
were  actually  applied  to  the  use  of  Ward.  It 
is  the  same  thing,  substantially,  as  though 
Ward  had  first  received  the  money  and  then 
paid  it  over  to  the  plaintiffs,  or,  indeed,  to  any 
other  creditor.  If  Ward's  liability  was  dis- 
charged— his  debt  extinguished — it  is  impossi- 
ble to  deny  that  the  plaintiffs,  in  effect,  part- 
ed with  their  money,  and  that  Ward  received 
it.  In  Bk.  v.  Babcock,  21  Wend.,  499,  the  old 
notes  were  charged  over  and  canceled  by  the 
Bank;  and  although  not  actually  given  Up, we 
held  that  the  Bank  was  a  bonafide  holder  for 
value  of  the  new  note  which  had  been  dis- 
counted to  take  up  the  old  ones.  The  princi- 
ple of  that  case  is,  I  think,  decisive  in  favor  of 
the  plaintiffs. 

We  were  referred  by  the  counsel  for  the  de- 
fendants to  the  case  of  Bk.  v.  Martin,  decided 
on  the  argument  at  July  Term,  1889.  I  have 
looked  into  the  papers  in  that  case,  and  it  does 
not  appear  that  the  Bank  had  parted  with  the 
proceeds  of  the  note,  by  either  paying  over  the 
money  to  Stevens  &  Co.,  or  applying  it  in  sat- 
isfaction of  their  debt.  We  thought  the  plaint- 
iffs had  not  made  out,  that  they  had  in  any 
way  paid  value  for  the  note, and  on  that  ground 
the  report  of  the  referee  was  set  aside. 
New  trial  denied. 

Overruled— 6  Barb.,  447. 

Commented  on— 59  How.  Pr.,  300;  50  Am.  Dec.,  724, 
3Cush.,  166. 

Distinguished-^  Sandf.  Ch..  170;  81  N.  Y.,  226  (3T 
Am.  Rep.,  499). 

Expluined-6  Hill,  98  ;  24  Barb.,  564  ;  31  Barb.,  190  : 
40  Am.  Dec.,  393. 

Cited  in-5  Denio.  337, 341 :  H.  &  D.,  370 ;  12  N.  Y.» 
S55 ;  31  N.  Y.,  114 ;  32  N.  Y.,  584 ;  5  Trans.  App.,  338  j 
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2  Barb.,  566  ;  12  Barb.,  21 ;  18  Barb.,  192 ;  33  Barb.,  626 

43  Barb.,  392  ;  47  Barb.,163  ;  45  How.  Pr.,497 ;  2  Sandf. 
117  :  3  Sandf.,  224:4  Duer,  377  ;  3  Bos.,  312;  8  Bos. 
527: 36  Super.,  279:8  Leg-.  Obs.,  266;  16  Pet.,  17;  ! 
McLean,  592  ;  1  Woods.,  534  ;  36  111.,  494 ;  41  Am.  Dec. 
73,  6  Ala.,  644 ;  41  Am.  Dec.,  586, 1  Doug.  (Mich.)  416 

44  Am.  Dec.,  695,3  Gilm.,  235 ;  9  Am.  Rep.,  557;  29 
Wis.,  218. 


WHITE  v.  COLE  &  THURMAN. 

Chattel  Mortgages  —  Possession  Remaining  in 
Mortgagor  —  Statutes  —  Fraudulent  Convey 
ances— Purchase  of  Mortgaged  Property  at 
Sheriff's  Sale — Whether  Purchaser  Obtains 
More  Than  the  Equity  of  Redemption — Mart 
gage  of  Schooner  for  Precedent  Debt — Levy  of 
Execution  in  Favoi-  of  Third  Person  Prior  to 
Delivery — Pledges. 

Where  a  schooner  was  mortgaged  for  a  preced- 
ent debt  whilst  out  on  a  voyage  from  Oswego,  on 
Lake  Ontario,  to  Cleveland,  on  Lake  Erie,  and  de- 
livery of  the  property  was  not  made  until  after  a 
levy  of  an  execution  against  the  mortgagor  in  fa- 
vor of  a  third  person,  it  was  held,  that  as  against  a 
purchaser  under  an  execution,  the  mortgage  was 
void  within  the  meaning  of  the  5th  section  of  the 
Act  Relative  to  Fraudulent  Conveyances ;  that  al- 
though the  absence  of  the  vessel  from  port  at  the 
time  of  the  execution  of  the  mortgage  was  a  suffi- 
cient excuse  for  not  changing  the  possession,  such 
excuse  ceased  when  the  vessel  returned  to  port  and 
possession  was  not  forthwith  taken  by  the  mort- 
gagee.t 

1 1 7*]  *The  exceptions  to  section  5  specified  in  sec- 
tion 7  of  the  same  Act, to  wit:  contracts  of  bottomry 
or  respondentia,  and  assignments  or  hypothecations 
of  vessels  or  goods  at  sea  or  in  foreign  ports,  refer  to 
loans  made  or  money  borrowed  in  reference  to  a 
particular  voyage  or  voyages,  are  of  a  nautical 
character,  and  do  not  apply  to  mortgages  of  per- 
sonal property  in  their  ordinary  sense. 

The  general  doctrine  of  this  court  in  reference  to 
personal  mortsrasres  vindicated. 

A  purchaser  at  a  sheriff's  sale  of  personal  proper- 
ty incumbered  by  a  mortgage,  will  be  deemed  to 
purchase  only  the  equity  of  redemption,  where  the 
mortgage  is  a  valid  instrument  and  the  purchaser 
has  notice  of  its  existence ;  but  not  so  where  the 
mortgage  is  fraudulent,  and  the  purchase  is  made 
adverse  to  the  claim  of  the  mortgagee. 

It  seems  a  mortgage  of  personal  property  is  not  a 
pledge  within  the  meaning  of  the  Statute  2  R.  S., 
290,  sec.  20,  2d  ed.,  authorizing  the  sale  of  the  inter- 
est of  the  pledger.  A  pledge  as  applied  to  chattels 
is  a  bailment,  that  is.  an  actual  delivery  of  the  thing 
for  the  security  of  some  engagement.  After  the  title 
of  the  mortgagee  has  become  absolute,  the  statute 
cannot  devest  it,  and  the  property  is  not  the  sub- 
ject of  execution. 

A  mortgagor  of  personal  property  is  an  incompe- 
tent witness  for  the  mortgagee  in  a  controversy 
between  the  latter  and  a  purchaser  under  an  exe- 
cution issued  subsequent  to  the  execution  of  the 
mortgage,  where  such  instrument  is  void  for  want 
of  possession  of  the  goods  accompanying  its  deliv- 
ery, and  actual  possession  is  not  taken  by  the  mort- 
gagee until  after  levy  by  virtue  of  the  execution. 

Citations— 2  R.  8.,  70,  sees.  5, 7, 2d  ed.;  71,  sees.  9, 10; 
72,  sec  4 ;  290,  sec.  20 ;  Emerig.  Ins.,  Am.  ed.  1811,  p. 
18,  ch.  1,  sees.  31-34,  38,  sec.  2 ;  1  Dod..  287 ;  2  Dod. 
139,146,147;  Ware,253, 4,5;  Bee,250,337;  2Pet.Adm.,295, 
300 ;  1  Wh..  96 ;  2  Moll.  De  Jur.  Mar.,  B,  2,  ch.  11.  sec. 
8;  Beawes,  139,  Dubl.  ed.  1795:  2  Sum.,  157;  Dunl.; 
Adm.  Pr.,  6  ;  McCullock  Com.  Diet.  Bottomry  ;  2  Bl. 
Com.,  157,  458 ;  1  Pet.,  436,  437,  441,  449 ;  Abb.  Ship., 

tSed  vide  Smith  &  Hoe  v.  Acker,  23  Wend.,  653. 


NOTE.— 1.  Mortgages  and  sales— Possession  retained 
by  the  mortgagor  or  vendor— Fraud.  For  a  full  dis- 
cussion, see  Sturtevant  v.  Ballard,  9  Johns..  337,note; 
Barrow  v.  Paxton,  5  Johns.,  258,  note ;  Ludlow  v. 
Hurd,  19  Johns.,  218,  note;  Look  v.  Com  stock,  15 
Wend.,  244.  note ;  Nash  v.  Ely,  19  Wend.,  523,  note ; 
Smith  v.  Acker.  23  Wend.,  653,  note. 

2.  Pledge  —  Distinction  between  pledge  and  mort- 
gage. See  Cortleyou  v.  Lansing,  2  Cai.,  200,  note. 

WEND.  24. 


pt.  2,  ch.  3,  sees.  15,  29:  Story,  Bailm.,  oh.  5,  sees.  286, 
287,  p.  196,1st  ed.;  3  Cow.,  166:  20  Wend.,  24, 39,  543,544,. 
551 ;  Phil.  Ev.  2,  8th  Lond.  ed.;  1  Phil.  Ev.  (Cow.  & 
H's  notes),  428.  n.326 ;  16  Wend.,  522,  644,  653,  654 ;  1 
Phil.  Ev,,  ed.  by  Cow.  &  H.,  p.  176  of  the  text,  and 
p.  456  of  the  notes ;  Rob.  Fraud.  Conv.,548,ed.  of  1800; 
17  Wend,,  54 :  2T.  R.,  587  ;  2  Bos.  &  P., 59 :  9  Johns.. 
135, 136 ;  16  Johns.,  287 ;  3  Rawle,  401,  405,  6 ;  1  Cai. 
Cas.,  47  ;  12  Wend.,  61. 


was  an  action  of  trover,  tried  at  the 
JL  Oswego  Circuit  in  Dec.,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  suit  was  brought  for  an  undivided  half 
of  a  schooner  called  The  Deming,  her  tackle, 
apparel  and  furniture,  purchased t>y  the  plaint- 
iff Mar.  9,  1838,  at  a  sheriff's  sale,  by  virtue  of 
an  execution  issued  on  a  judgment  in  favor  of 
the  Commercial  Bank  of  Oswego  against  Fred- 
erick W.  Deming,  Chester  Deming,  Charles 
Smyth  and  John  A.  Smith,  docketed  Oct.  16, 
1837,  for  the  sum  of  $149.77.  The  execution 
was  tested  on  the  day  of  the  docketing  of  the 
judgment,  was  returnable  Oct.  28,  1837,  and 
was  delivered  to  Francis  Rood,  a  deputy  of  the 
sheriff  of  Oswego,  Oct.  19,  who  two  days  there- 
after made  a  levy  upon  the  schooner,  by  going 
on  board  of  her,  where  he  found  no  one,  but 
within  three  days  thereafter  informed  one  of 
the  defendants  in  the  execution  of  the  levy 
made  by  him.  The  Demings  at  that  time  had 
the  possession  of  the  vessel,  and  continued  in 
possession  until  December:  they  *resid  [*  1 1 8 
ed  at  Oswego.and  were  or  had  been  the  owners 
of  the  one  half  of  the  schooner,  and  Messrs. 
Williams  &  Hollister  of  Utica  of  the  other  half. 
The  vessel  was  registered  at  Oswego  Aug.  7, 
1837,  in  the  names  of  the  owners,  and  was 
sailed  by  John  Ripson  as  master,  from  the  time 
of  her  registry  until  she  was  _laid  up  in  De- 
cember. Before  the  vessel  commenced  run- 
ning, it  was  agreed  between  the  owners  that 
the  Demings  should  run  her  throughout  the 
season  for  the  joint  account  of  all  the  owners. 
At  the  time  of  the  sale  by  Rood,  an  agent  of 
Alsop  Weed,  Jared  S.  Weed  and  Richardson 
Thurman,  the  latter  persons  residing  at  Troy, 
gave  public  notice  that  Messrs.  Weed  and 
Thurman  were  in  possession  of  the  one  half  of 
the  schooner  by  virtue  of  a  mortgage  of  the- 
same  executed  to  them  by  the  two  Demings. 
After  the  property  was  put  up  for  sale,  the 
present  plaintiff  inquired  if  it  was  one  half  that 
was  to  be  sold;  to  which  Reed  answered  that 
ie  sold  the  right,  title  and  interest  of  the  Dem- 
ngs  only;  that  he  would  not  guaranty  that 
they  had  any  title,  and  that  the  purchasers 
might  fight  it  out.  The  vessel  was  struck  off 
o  the  present  plaintiff  at  $3,  which  was  the 
lighest  sum  bid.  The  value  of  the  vessel  was 
esitmated  by  the  witnesses  at  from  $4,000  to 
$6,000.  The  plaintiff  rested. 

The  defendants  proved  that,  Aug.  25,  1837, 

he  Messrs.  Deming  executed  a  mortgage  of 

an  undivided  half  of  the  schooner  in  question 

o  Messrs.   Weed  and  Thurman,  conditioned 

'or  the  payment  of  $2,000,  Sep.  1,  then  next, 

md  authorizing  the  mortgagees  in  case  they 

deemed  themselves  insecure  to  take  possession 

of  the  vessel  previous  to  the  day  of  payment 

and  to  sell  her,  applying  the  proceeds  to  the 

>ayment  of  the  debt.    The  mortgage  was  filed 

n  the  town  clerk's  office  of  Oswego  Aug.  28, 

837.     The  plaintiff  admitted  that  the  Messrs. 

)eming  were  indebted  to  the  mortgagees  in 

he  sum  specified  in  the  mortgage  at  the  date 
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thereof,  and  that  the  mortgage  was  executed 
to  them  at  their  solicitation,  and  it  was  proved 
that  at  the  dale  of  the  mortgage  the  vessel  was 
not  at  Oswego,  having  sailed  from  there  Aug. 
10.  for  Cleveland,  and  not  having  returned  to 
1 11)*]  Oswego  *until  Sep.  2;  between  which 
day  and  Dec.  24  she  performed  four  other  voy- 
ages, when  she  was  laid  up  for  the  winter.  The 
defendants  also  proved  that  Dec.  28,  1837,  the 
Messrs.  Deming  executed  a  bond  aud  warrant 
of  attorney  to  the  Messrs.  Weed  and  Thurman, 
conditioned  for  the  payment  of  $1,966.90,  by 
virtue  of  which,  judgment  was  entered  Dec. 
30.  The  bond  and  warrant  were  executed  as 
additional  security  for  the  debt  specified  in  the 
mortgage,  and  it  was  agreed  between  the  par- 
ties that  the  mortgage  should  continue  in  force. 
On  the  judgment  thus  entered  an  execution 
was  issued  and  delivered  to  Cole,  a  deputy- 
sheriff  of  Oswego  (one  of  the  defendants  in  this 
cause),Dec.  30, 1837.  and  Mar.  28, 1838,  he  sold 
the  vessel  at  public  vendue  by  virtue  of  the 
•execution  and  the  mortgage  executed  to  Messrs. 
Weed  and  Thurman,  the. latter  being  the  pur- 
chasers at  the  sale,  and  Thurman,  one  of  the 
defendants  in  this  case,  having  indemnified  the 
sheriff.  The  defendants  also  proved  that  Dec. 
28.  1837,  a  formal  delivery  of  the  schooner,  her 
tackle,  apparel  and  furniture, was  made  by  the 
Messrs.  Deming  to  Messrs.  Weed  and  Thur- 
mau  under  the  mortgage,  and  she  was  placed 
by  them  in  the  charge  of  an  agent.  Evidence 
was  given  for  the  purpose  of  showing  that  a 
levy  was  not  in  fact  made  by  Root  under  the 
-execution  in  favor  of  the  Commercial  Bank 
previous  to  the  return  day  thereof.  Frederick 
W.  Deming  was  offered  as  witness  on  the  part 
of  the  defendants,  he  was  objected  to  as  incom- 
petent on  the  ground  of  interest,  and  the  ob- 
jection was  sustained  by  the  judge. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  insisted:  1.  That  the  vessel  not 
being  in  port  at  the  time  of  the  execution  of 
the  mortgage,  this  case  was  within  the  excep- 
tions to  section  5,  as  specified  in  section  7  of 
the  title  to  the  statutes  respecting  fraudulent 
•conveyances;  2.  That  the  plaintiff  having  no- 
tice of  the  mortgage,  purchased  merely  the 
right  of  the  Demings,  and  of  course  purchased 
subject  to  the  mortgage;  3.  That  the  mortgage 
having  been  made  for  an  adequate  considera 
tion,  in  good  faith,  and  without  any  intent  to 
12O*J  *defraud,  was  a  valid  conveyance,  and 
entitled  to  a  preference  over  the  judgment  of 
the  Commercial  Bk.;  4.  That  the  question  of 
fraudulent  intent  was  a  question  for  the  jury, 
and  not  for  the  court ;  5.  That  the  cir- 
cumstances of  the  case — the  property  mort- 
gaged being  undivided  (arrangements  having 
been  made  for  running  the  vessel  throughout 
the  season,  with  which  the  mortgagees  could 
not  interfere),  and  the  distance  of  their  resi- 
dence from  Oswego,  were  sufficient  reasons  to 
.account  for  possession  not  accompanying  the 
conveyance;  6.  That  there  was  no  legal  levy 
under  the  execution  of  the  Commercial  Bk., 
and  that  this  question  should  be  submitted  to 
the  jury;  and  7.  That  the  nominal  sum  of  $3 
was  not  a  sufficient  consideration  to  support 
the  sale,  and  that  the  question  should  be  sub- 
mitted to  the  jury  whether,  under  the  circum- 
stances of  the  case,  the  sale  was  not  fraudulent. 
The  circuit  judge  thereupon  delivered  his  opin- 
U4 


ion:  that  the  case  did  not  fall  within  the  ex- 
ceptions specified  in  the  7th  section  of  the  Act 
Concerning  Fraudulent  Conveyances;  that  the 
plaintiff,  under  his  purchase,  took  all  the  in- 
terest of  the  Demings  in  the  vessel  which  the 
plaintiffs  in  the  execution  had  a  right  to  sell  ; 
that  under  the  rule  adopted  by  the  Supreme 
Court  it  was  not  enough  to  show  a  good  con- 
sideration for  the  mortgage,  but  that  a  good 
reason  for  not  delivering  possession  must  be 
shown,  and  that  though  the  fraudulent  intent 
is  a  question  of  fact,  yet  the  reason  for  not  de- 
livering the  possession  of  the  property,  though 
it  consists  of  facts  must,  on  the  authority  of 
several  cases,  be  facts  which  by  the  rules  of 
law  afford  good  reason  for  such  non-delivery; 
and  that  in  his  opinion  the  facts  shown  in  this 
case  did  not  upon  those  authorities  furnish  any 
such  good  reason  for  the  non-delivery,  not  only 
before  the  forfeiture  of  the  mortgage,  but  for 
a  long  time  thereafter,  even  until  the  close  of 
the  season;  that  a  creditor  or  purchaser  look- 
ing at  the  mortgage  on  file,  and  seeing  the  time 
elapsed  for  the  fulfillment  of  the  condition  and 
observing  the  property  still  in  the  possession 
and  use  of  the  Demings,  might  justly  conclude 
that  the  debt  was  paid;  that  possession  might 
have  been  taken  by  the  agent  of  the  defend- 
ants, at  any  time  after  the  forfeiture  when  the 
vessel  was  in  port;  *that  the  smallness  [*1  21 
of  the  sum  bid  by  the  plaintiff  did  not  affect 
the  validity  of  the  sale,  the  agent  of  the  de- 
fendants being  present  at  the  sale;  that  the  levy 
was  valid  if  made  in  the  manner  testified  toby 
the  deputy,  but  the  facts  in  reference  to  the 
levy  would  be  submitted  to  the  jury;  and  that 
the  only  questions  for  the  jury  were  whether 
a  proper  levy  had  been  made,  and  if  they 
should  find  in  the  affirmative,  then  as  to  the 
amount  of  damages  to  be  awarded  to  the  plaint- 
iff. After  the  counsel  for  the  parties  had  ad- 
dressed the  jury  upon  the  questions  designated 
by  the  judge  to  be  submitted  to  them,  the 
judge  charged  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  $1,750.  The  defendants, 
on  a  case  made,  ask  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  W.  F.Allen,  for  plaintiff. 

By  Hie  Court,  Cowen,  J.  The  statute  under 
which  the  plaintiff  claims  title.  2  R.  S.,  70,  2d 
ed.,  sec.  5,  declares,  among  other  things,  that 
every  assignment  of  goods  and  chattels  by  way 
of  mortgage  or  security,  or  upon  any  condition 
whatever.unless  the  same  be  accompanied  with 
an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of 
the  things  mortgaged  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the 
creditors  of  the  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith; 
and  shall  be  conclusive  evidence  of  fraud,  un- 
less it  shall  be  made  to  appear  on  the  part  of 
the  persons  claiming  under  such  assignment, 
that  the  same  was  made  in  good  faith,  and 
without  any  intent  to  defraud  such  creditors 
or  purchasers.  Subsequent  sections,  9  and  10, 
Id.,  71,  declare  such  a  mortgage  absolutely 
void  without  any  qualification  unless  it  be  filed 
in  the  clerk's  office  of  the  town  where  the  mort- 
gagor resides.  In  the  case  at  bar.  the  mort- 
gage being  filed,  must  stand  or  fall  by  the 5th 
section  unless  it  come  within  the  7th,  Id. ,  70, 
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concerning  bottomry  and  respondentia,  and  as- 
signments and  hypothecations  of  vessels  at  sea 
or  in  foreign  ports. 

122*]  *Taking  the  case  upon  the  5th  sec- 
tion, it  comes  to  us  with  a  shade  of  difference 
from  those  which  have  heretofore  been  present- 
ed for  our  consideration.  Is  this  a  mere  differ- 
ence of  fact  or  principle  ?  The  vessel  being, 
at  the  time  when  the  mortgage  was  executed, 
abroad  on  her  trip  to  Cleveland,  an  immediate 
delivery  was  impracticable,  and  this  doubtless 
furnished  a  legal  excuse  for  postponing  the 
time.  The  statute  required  the  immediate  de- 
livery in  general  terms,  but  allowed  the  de- 
fendant to  excuse  it  by  showing  circumstances 
tending  to  neutralize  the  presumption  of  fraud, 
which  would  otherwise  be  derivable  from  the 
omission  to  comply  ;  and  that  the  vessel  was 
abroad  on  the  lake,  perhaps  in  a  distant  port, 
was  calculated  at  once  to  relieve  the  mind  from 
suspicion.  But  clearly  this  could  no  longer  be 
so,  when  the  excuse  ceased  to  operate,  by  the 
return  of  the  vessel  into  the  Port  of  Oswego, 
much  less  in  all  future  time  during  her  re- 
peated arrivals  both  before  and  after  the  mort- 
gage became  forfeited  by  non  payment  of  the 
money  secured.  In  such  an  event  the  mort- 
gagees were  expressly  authorized  by  the  Dem- 
ings  to  take  possession,  and  sell  the  schooner 
for  the  payment  of  the  debt.  After  her  return, 
therefore,  the  negligence  was  calculated  rather 
to  excite  than  allay  suspicion  that  the  pur- 
pose was  something  more  than  merely  to  se- 
cure payment.  The  debt  might  have  been  very 
honest  in  the  abstract,  but  might,  for  that  very 
reason,  be  made  a  more  dangerous  instrument 
in  working  a  fraudulent  delay  of  other  credit- 
ors. Every  statute  made  to  suppress  fraud 
should  be  construed  liberally  for  the  promo- 
tion of  that  end.  The  principle  of  the  excep- 
tion should  be  regarded.  The  fact  of  the  ves- 
sel not  being  in  port,  excused  the  immediate 
delivery  ;  but  giving  to  that  fact  the  same 
operation,  after  the  vessel  was  perfectly  with- 
in the  control  of  the  mortgagees,  would  be 
straining  a  point  in  favor  of  parties  en- 
gaged in  using  the  very  means  which  the  stat- 
ute had  regarded  as  strong  proof  of  fraud  be- 
ing intended.  It  would  be  so  construing  the 
statute  as  to  promote,  not  to  remedy  the  evil. 
It  would  be  saying  to  parties,  "watch  your 
opportunity,  mortgage  while  the  vessel  is 
abroad,  and  then  you  are  absolutely  beyond 
1 23*J  the  reach  of  *the  statute.  If  you  are 
so  lucky  as  to  escape  detection  from  other 
kinds  of  evidence,  a  very  common  thing,  the 
possession  may  remain  unchanged  in  all  time 
to  come."  No.  In  answer  to  the  fact  of  non- 
delivery, the  mortgagee  can  be  relieved  only 
by  making  out  such  a  case  as  establishes  his 
good  faith  ;  and  it  is  difficult  to  see  how  a  con- 
tinuance of  possession  in  the  mortgagor,  after 
all  reason  for  it  has  ceased  to  operate,  should 
tend  to  the  establishment  of  such  faith,  or 
leave  it  to  be  inferred,  anymore  than  omitting 
an  immediate  delivery  without  an  original  ex- 
cuse. 

But  other  arguments  are  adduced.  The  ves- 
sel was  owned  in  common,  the  Demings  resid- 
ing at  Oswego,  the  other  owners  at  a  distance. 
The  previous  arrangements  for  the  season  had 
led  to  the  common  appointment  of  a  master, 
who  had  entered  into  an  engagement  to  sail 
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the  vessel  under  the  direction  of  the  Demings, 
on  joint  account.  It  is  difficult  to  perceive 
what  reasonable  obstacle  was  presented  by 
any  of  these  considerations  to  the  change  of 
possession,  so  far  as  the  Demings  were  con- 
cerned. Surely  one  tenant  in  common  may  sell 
and  deliver,  or  relinquish  the  control  of  his  in- 
terest to  another,  in  spite  of  any  objection 
from  his  co-tenants.  If  the  master  was  under 
contract,  the  transfer  might  have  been  subject 
to  that,  or  he  might  have  been  released  or  dis- 
charged, or  his  powers  revoked,  if  there  were 
any  dissatisfaction  with  the  change.  The  reg- 
istry and  other  papers  might  have  been  altered; 
and, in  short.the  Demings  might  have  given  all 
their  control  into  the  hands  of  Weed  and  Thur- 
man,  the  mortgagees.  But  no  attempt  was 
made  to  do  any  of  these  things.  How  do  we 
know  that  the  Utica  owners  would  have  been 
dissatisfied  with  the  change  ?  How  that  the 
master  would  have  been  1  None  of  them  were 
ever  consulted.  The  whole  argument  lies  in  a 
possibility  coming  in  by  way  of  afterthought. 

Again  ;  it  is  said  the  plaintiffs  had  notice  of 
the  lien  by  mortgage.  This  is  an  objection  of 
a  very  ancient  date — one  which  has  been  often 
made,  but  never  without  being  overruled.  The 
obvious  consequence  of  listening  to  it  would 
be,  to  furnish  a  ready  expedient  for  protection 
to  fraud  of  *the  kind  now  alleged  in  [*124 
all  cases.  A  creditor  having  notice  of  a  fraud- 
ulent mortgage  is  a  reason  why  he  should  bestir 
himself  to  avoid  it. 

We  are  now  told  that  the  plaintiffs  conceded 
the  mortgage  to  have  been  bona  fide.  If  that 
were  indeed  so,  I  admit  we  could  not  hold  oth- 
erwise. But  the  argument  misconstrues  the 
admission.  It  was,  that  the  debt  was  due  at 
the  time  the  mortgage  was  given,  that  this  was 
entered  into  at  the  solicitation  of  Weed  & 
Thurman,  and  that  it  was  duly  filed  in  the 
clerk's  office.  When  it  is  established  as  a  le- 
gal consequence  that  a  debt  actually  due,  se- 
cured by  a  mortgage  given  on  the  creditor's 
solicitation,  and  filed,  necessarily  overcomes 
all  evidence  of  fraud,  or,  in  other  words,  that 
it  necessarily  cuts  off  all  force  from  the  debtor 
still  holding  his  property,  the  argument  will 
be  conclusive.  But  the  real  debt  of  a  favored 
creditor,  a  friend  or  connection,  is  known  in 
practice  to  be  a  very  common  instrument  of 
fraud.  Why  should  the  debtor  still  hold  on 
to  his  property  ?  Doubtless,  because  it  is  for 
his  own  convenience — probably  because  the 
creditor  soliciting  the  preference  promises  that 
he  will  be  indulgent  to  the  calls  of  that  con- 
venience ;  and  thus  the  debtor  is  still  allowed 
to  continue  the  man  of  ostensible  fortune  and 
business,  drawing  in  the  world  to  credit  him. 
Thus  he  is  enabled  to  go  on,  concealing  or 
pocketing  his  other  effects,  till  his  purposes 
are  still  further  subserved  by  winding  up  his 
affairs  at  the  convenient  season,  and  defraud- 
ing his  tens  or  hundreds,  where  otherwise  he 
could  have  deceived  nobody.  The  mortgagee 
thus  makes  himself  a  party  to  the  false  pre- 
tenses or  appearances  by  which  frauds  may  be 
and  commonly  are  multiplied  ;  and  what  is  the 
excuse  ?  The  debt  was  a  fair  one.  But  the 
parties  fly  in  the  face  of  the  law.  They  refuse 
to  comply  with  those  forms  of  business  which 
the  law  has  devised  to  prevent  them  from  be- 
coming parties  to  a  fraud  on  their  neighbors, 
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and  for  the  more  general  and  enlightened  pur 
pose  of  preventing  fraud  in  general.  We  have 
only  to  ask  which  is  the  more  important — that 
the  creditor's  particular  debt  shall  be  saved,  or 
that  the  world  shall  be  protected  by  nullifying 
the  act  ?    The  law  must  proceed  by  general 
125*]  *rules.     If  it  allow  a  nondelivery  in 
one  case,  it  must  be  allowed  in  all  similar  cases. 
It,  therefore,  calls  for  an  open,  honest  course 
In   all,  or  gives  way  only  for  reasons  most 
strong  and  satisfactory.     It  is  not  the  debt 
which  the  law  condemns  for  the  omission,  but 
the  fraudulent  means  resorted  to  in  obtaining 
the  security.     It  therefore  throws  the  creditor 
back  upon  a  remedy  common  to  all  the  credit- 
ors.    If  his  debt  be  valid,  he  may  go  on  and 
collect  it  in  a  legal  way;  the  law,  ttierefore.does 
less  here,  by  way  of  punishment,  than  in  many 
other  cases  of  the  kind.     The  presumption  is 
in  some  cases  conclusive.     Why  are  contracts 
declared  void  by  the  Statute  of  Frauds  and 
Perjuries,  when  not  written  or  sustained  by 
part  delivery  or  payment  of  earnest?  Because, 
if  we  depart  from  such  means,  fraudulent  con- 
tracts may  be  pretended  and  supported  by  per 
jury.     The  law  feels  its  incapacity  to  reach  by 
direct  proof,  what  in  its  own  nature  seeks  to 
conceal  its  real  character;  and,  therefore,  pre 
scribes  as  the  penalty  of  omitting  certain  so 
lemnities  or  ceremonies  which  cut  off  or  much 
diminish   the  chances  to  defraud,    that    the 
transaction  not  attended  by  them  shall  be  void. 
In  default  of  direct,  it  goes  to  circumstantial 
proof,  giving  that  a  greater  or  less  effect  ac 
cording  to  the  magnitude  of  the  evil,  the  temp 
tations  to  its  commission,  and  the  difficulty  of 
detection  by  direct  means.    Weed  &  Thurman 
seem  to  have  understood  this  matter  perfectly. 
Their  mortgage  provides  for  a  change  of  pos- 
session and  sale,  even  before  the  day  of  pay- 
ment, if  they  should  imagine  themselves  inse- 
cure. I  collect  from  this  that  they  knew  there 
was  danger  of  interference  by  other  creditors. 
They  not  only  cast  this  anchor  to  windward, 
but  finally,  fearing  that  all  color  of  claim  had 
gone,  they  get  the  Demings  to  accommodate 
them  with  a  voluntary  judgment  and  execu- 
tion, under  which,  independent  of  the  mort- 
gage, they  might,  as  they  do  now,  contest  the 
validity  of  Rood's  levy  and  sale  to  the  plaint- 
iff.    The  debtors, .it  seems,  were  at  all  events 
to  have  the  use  of  the  vessel,  no  matter  at 
whose  expense,  or  at  what  risk,  or  what  rule 
of  law  was  violated.  Being  unluckily  detected 
and  exposed,   they  ask   protection   from  the 
court  on  account  of  the  great  merit  of  their 
126*]  debt.     *They  may  be  and  doubtless 
are,  in  general,  very  fair  men.     But,  as  such, 
they  should  be  the  last  to  desire  that  a  wound 
may   be  inflicted  upon  the  law,  which  they 
may  be  the  next  to  feel  in  their  own  persons. 
It  is  insisted  that  this  mortgage  is  within  the 
7th  section,  2  R.  8.. 70,  2d  ed.,  concerning  bot- 
tomry, etc. .which  declares,  that  "nothing  con- 
tained in  the  two  previous  sections  (the  5th  and 
6th)  shall  be  construed  to  apply  to  contracts  of 
bottomry  or  respondentia.  nor  to  assignments 
or  hypothecations  of  vessels  or  goods  at  sea.or 
in  foreign  ports." 

First,  is  this  a  bottomry  contract?  Bottomry 
is  generally  defined  in  the  English  books  as  in 
2  Bl.  Com.,  457.  He  says  it  is  in  the  nature  of 
a  mortgage  of  a  ship.  It  is  when  the  owner 
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takes  up  money  to  carry  on  his  voyage,  and 
pledges  the  keel  or  bottom  of  the  ship  (partem 
pro  toto)  as  security  for  the  payment.  In  which 
case,  it  is  understood,  that  if  the  ship  be  lost, 
the  lender  loses  also  his  whole  money  ;  but  if 
it  return  in  safety,  then  he  shall  receive  back 
his  principal,  and  also  the  premium  or  interest 
agreed  upon,  however  it  may  exceed  the  legal 
rate  of  interest.    This  definition,  it  will  be  per- 
ceived, contemplates  taking  up  money, on  some 
specific  voyage  or  adventure,  which  may  be  at 
more  than  7  per  cent,  interest,  because  the  loan 
is  gone  if  the  vessel  be  lost.    It  is  a  contract  of 
hazard.     No  transaction  or  stipulation  of  that 
kind  appears  between  the  Demings  and  their 
mortgagees.    The  security  was  given  for  a  pre 
cedent  debt,  and  the  contract  would  have  been 
vitiated  by  an  usurious  rate  of  interest.  Other 
points  of  distinction  between  bottomry  and 
mortgage  are,  that  under  the  former,  if   the 
vessel  be  not  exposed  to  the  perils  of  the  sea, 
in  other  words,  if  the  risk  be  not  incurred,  no 
contract  arises.     Emerig.  Mar.  Loans,  sec.  2, 
Am.  ed.,  1811,  p.  33  ;  Id.,  pp.  84,  88.     It  is  a 
gaming  contract.      Id.,  pp.  33,  38.     It  has  a 
character  and  qualities  peculiar  to  itself.     It  is 
different  from  all  other  contracts,  and  forms 
one  of  a  particular  kind.     Id.,  81.     It  loses  it» 
character  entirely  when  the  money  secured  by 
bottomry  was  originally  advanced  on  the  per- 
sonal credit  of  the  owner  ;   and  the  bottomry 
bond,  or  rather  what  professes  to  be  such,  fs 
afterwards  *taken.     That  is  abundant [*1 27 
ly  settled  by  express  adjudication,  in  the  En- 
glish courts  of  admiralty,  The  Augusta, I  Dod., 
287;  The  Hero.  2  Id.,  139,  146.  147,  and  in  our 
own;  The  Hunter,  Ware,  253-255,  and  cases 
cited,  viz. :  Liebart  v.  The  Emperor,  Bee,  337  ; 
Sloan  v.  Ship  A.  E.  I.,  Id.,  250;  Rucherv.  Con- 
yngham,  2  Pet.  Adm.,  295,  300;  The  Aurora,  1 
Wh.,  96.     These  decisions,   it  is  true,  were 
made  in  respect  to  bottomry  bonds  given  by 
the  master.      But  I  apprehend  it  is  so  in  all 
cases  of  bottomry,  proper,  whether  the  lien 
were  created  by  the  owner  or  master.     If  it  be 
to  secure  a  precedent  debt,  it  comes  to  the  case 
of  a  common  pledge  or  mortgage,  according  to 
the  form  of  the  contract.     Beside,  the  contract 
is  entirely  of  a  nautical  character.     "The  dis- 
tinction is  great,"  says  Molloy,  "between  money 
lent  to  be  used  in  commerce  at  land,  and  that 
which   is  advanced  to  sea."    2  Moll.  De  Jur. 
Mar.,  B,  2,  ch.  11,  sec.  8.     He  adds,  as  to  the 
latter,  "the  same  is  advanced  on  the  hazard  of 
the  lender,  to  carry,  as  is  supposed,  over  sea. 
Hence  it  is  technically  called  pecuniatrajectitia; 
and  in  respect  to  the  great  premium  allowed, 
usura  maratima  or  faenus  nauticum.    Id.,  Em- 
erig., ed.  before  cited,  p.  18,  ch.  1,  sec.  1.  The 
Form  of  a  bottomry  bill  by  owner  and  master 
is  given  in  Beawes,  139,  Dubl.  ed.,  1795.  and 
will  be  found  there  characterized  by  all  the 
distinctions  I  have  mentioned.     The  occasions 
of  the  particular  voyage  are  made  the  ground 
of  the  loan,  and  the  risk  is  as  closely  Med  up 
to  the  voyage  or  adventure  itself,  as  it  is  in  a 
marine  policy  of  insurance.  It  may  be  on  time; 
but  that  makes  an  exception  to  the  general 
rule.     The  Draco,  2  Sumn.,  157.     In  the  case 
at  bar,  the  security  was  taken  for  a  precedent 
debt  between  landsmen,   in   respect  to  a  land 
ransaction.     The  reason  of  the  contract  is  lim- 
ted  to  voyages  on  the  ocean  or  its  great  navi- 
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gable  arras,  in  the  prosecution  of  which  the 
merchant  often  incurs  extraordinary  risks. 
Applied  to  our  inland  waters,  it  would  open  a 
wide  door  to  the  practice  of  usury.  A  lake  is 
no  more  than  the  expansion  of  some  river  or 
•creek.  If  allowed  on  Lake  Ontario,  we  may 
next  hear  of  bottomry  on  Durham  boats  be- 
tween that  and  Montreal,  which,  in  their  way 
128*]  *cross  a  wide  place  of  the  River  St. 
Lawrence,  called  Lake  St.  Francois.  But  here 
the  perils  are  not  near  so  great  as  in  the  rapids 
-of  the  same  river.  Hence  the  transition  will 
be  easy  to  our  rivers,  to  our  smaller  lakes, and 
thence  to  the  canals.  In  that  way  we  might 
certainly  relieve  our  courts  of  common  law  by 
a  division  of  labor  between  them  and  the  ad- 
miralty; for  another  peculiarity  of  all  nautical 
contracts,  either  of  express  or  implied  lien  is, 
that  cognizance  of  them,  exclusive  or  concur- 
rent.belongs  to  our  courts  of  admiralty.  Would 
that  court.sitting  in  our  northern  district, have 
tried  this  question  ?  Had  the  mortgagees  gone 
there,  I  apprehend  they  would  have  been  told 
at  once,  that  the  court  was  limited  to  matters 
at  sea,  while  other  magistrates  had  exclusive 
jurisdiction  of  like  matters  on  land.  Dunl. 
Adm.  Pr.,  6. 

The  clear  principle  of  the  7th  section  is,  that 
in  bottomry,  the  loan  being  usually,  if  not  al- 
ways, made  for  the  purpose  of  enabling  the 
borrower  to  prosecute  some  maritime  advent- 
ure of  his  own  with  the  aid  of  the  very  ship 
which  is  put  under  pledge,  the  nature  and  ob- 
ject of  the  transaction  thus  implies  that  the 
pledger  should  keep  possession.  Indeed,  his 
possession  is  an  element  without  which  the 
contract  looses  its  distinctive  character.  And 
it  being  quite  useful,  not  to  say  essential,  to 
the  exigencies  of  foreign  commerce,  though 
much  less  common  than  formerly,  vide  McCul- 
lock,  Com.  Die.  Bottomry,  it  was  feared,  I 
think  without  reason,  that  the  5th  section, 
though  it  merely  fixed  the  conditions  on  which 
chattel  mortgages  could  be  taken,  might  be 
construed  to  interfere  with  bottomry.  Thus 
the  statute  might  have  repealed  an  important 
branch  in  the  system  of  protection  accorded 
t>y  our  law,  to  trade  upon  the  high  seas.  How 
little  danger  of  this  there  was,  however,  may 
be  inferred  from  The  Draco,  2  Sumri.,  157, 
which  held  that  a  statute  requiring  the  regis- 
tration of  personal  mortgages,  though  without 
•exception,  did  not  extend  to  a  bottomry  bond. 

The  view  which  we  have  thus  taken  of  the 
attempt  to  make  bottomry  out  of  the  mortgage 
in  question,  will  enable  us  to  appreciate  the 
-objection  that,  if  not  bottomry,  it  comes  with- 
1  29*]  in  *some  other  term  of  exception  in 
the  7th  section.  That  it  is  touched  by  the 
word  respondenlia,  is  not  pretended,  that  signi- 
fying a  pledge  of  the  cargo,  or  goods  to  be 
transported.  2  Bl.  Com.,  458.  It  is  the  same 
to  the  cargo  as  bottomry  to  the  ship.  McCul- 
lock,  Com.  Die.  Bottomry.  The  principle  of 
the  exception  will  here,  therefore,  be  found 
exactly  identical  with  that  which  saves  bot- 
tomry. The  goods  must  remain  with  the 
pledger;  and  see  per  Story,  J. ,  Canard  v.  Ins. 
Co  ,  1  Pet. ,  436,  437.  The  last  exception  in 
the  section  is  of  assignments  or  hypothecations 
of  vessels  or  goods,  at  sea  or  in  foreign  ports. 
These  words  undoubtedly  extend  to  all  as- 
signments and  all  hypothecations  conventional 
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or  implied  either  of  vessels  or  cargo,  whether 
by  the  act  of  master  or  owner.  Hypothecation, 
when  applied  to  maritime  transactions,  is  per- 
haps about  the  same  with  bottomry  or  respon- 
dentia,  though  it  is  usually  predicated  of  a  loan 
by  the  master  on  the  vessel,  freight,  or  cargo, 
made  in  order  to  raise  money  for  the  necessi- 
ties of  the  voyage.  Vide  Abb.  Ship. ,  pt.  2,  ch. 
3,  sees.  15,  29.  In  a  more  general  sense,  it  is  a 
pledge  to  secure  any  debt  or  engagement,  with- 
out a  delivery  of  possession.  Story,  Bail.,  ch. 
5,  sec.  286,  p.  196  of  1st  ed.  It  is  often  con- 
founded with  pledge,  or  pignus.  Id.  That 
either  term  used  in  the  section  would  extend 
to  mortgages  proper,  may  admit  of  much 
doubt.  Vide  per  Story,  J.,  in  Conardv.  Ins. 
Co.,  1  Pet.,  441.  But  whatever  be  the  abstract 
nature  of  the  contracts  mentioned  in  the  latter 
part  of  the  section,  a  decisive  distinction  is, 
that  the  vessel  or  goods  must  be  at  sea  or  in  a 
foreign  port.  All  the  contracts  intended  by 
the  section  are  of  the  nautical  class.  They  re- 
gard adventures  upon  the  highway  of  nations, 
where  ship  or  goods  may  be  long  absent,  or  at 
great  distances  in  foreign  ports.  Our  western 
lakes,  it  is  true,  are  sometimes,  by  a  strong 
figure  of  speech,  called  seas,  more  usually  in- 
land seas ;  but  no  one  so  speaks  or  writes  of 
them,  when  pretending  to  exactness  of  expres 
sion.  Thus  the  principle  of  the  exception  is 
made  to  operate  uniformly,  as  it  was  no  doubt 
intended  to  do ;  not  on  vessels  or  goods  upon 
lake  and  river  voyages,  which  are  performed 
like  those  of  the  vessel  in  question ;  an  out- 
ward *and  homeward  trip  in  a  week  [*13O 
or  fortnight ;  not  on  vessels  or  goods  in  a  for- 
eign port  like  St.  Johns,  foreign  in  a  political 
sense  merely,  but  reached  by  lake  navigation 
in  a  few  hours  after  leaving  some  port  near  the 
state  line;  but  some  foreign  seaport,  where 
the  article  mortgaged  is.  in  good  faith,  beyond 
the  power  of  immediate  delivery.  We  have 
already  conceded  the  extent  of  the  qualifica- 
tion implied  in  respect  to  short  voyages  be- 
tween neighboring  ports,  by  the  very  section 
which  requires  immediate  delivery.  We  have 
admitted  that  the  want  of  such  delivery  does 
not  detract  from  the  idea  of  good  faith,  pro- 
vided the  change  of  possession  be  instantly 
made  on  the  return  of  the  article.  The  ground 
of  exception  was  well  considered  by  Story,  J., 
in  Conard  v.  Ins.  Co.,  1  Pet.,  449,  and  applied 
to  an  absolute  assignment  of  goods  at  sea.  The 
excuse  was  allowed  because  they  were  delivered 
as  soon  as  they  arrived  home.  We  doubt 
whether  anything  more  can  be  allowed  either 
in  virtue  of  the  5th  or  7th  sections.  The  prin- 
ciple is,  lex  non  cogit  impossibilia.  The  ship  or 
goods  are  afloat,  or  far  abroad  ;  not  capable  of 
manual  tradition.  But  where  the  requisite  act 
cannot  be  literally  performed,  the  parties  must 
supply  the  defect  at  the  earliest  opportunity. 
The  delivery  must  be  made  when  it  becomes 
practicable.  Otherwise,  the  exception  is  at 
once  seized  on  and  abused  as  a  pretense  for 
evading  any  change  of  possession  whatever. 
No  court,  in  justice  to  the  law  or  to  its  own 
conscience,  can  at  this  day,  I  think,  allow  that 
multiplication  of  arbitrary  and  unnecessary  ex- 
ceptions by  which  the  rule  requiring  a  change 
of  possession  was  once  almost  extirpated.  I 
attempted  to  collect  these  exceptions  in  a  note 
to  my  report  of  Bissell  v.  Hopkins,  3 Cow.,  166; 
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in  other  words,  to  embody  the  principal  au- 
thorities, English  and  American,  as  they  stood 
at  the  time,  by  which  the  rule  had  been  en- 
feebled ;  and  since  that  attempt  has  been  ap- 
proved as  successful  by  Story,  J.,  Canard  v. 
Ins.  Co.,  1  Pet.,  449,  I  may  here  venture  to  re- 
peat the  question  I  there  asked  :  "  What  is 
the  rule  worth  ?  What  does  it  amount  to  ? 
Does  its  preservation  merit  a  struggle  ?  "  The 
doubt  I  still  think  was  properly  started.  But 
131*]  *the  Legislature  did  not  despair,  though 
they  found  the  power  of  our  judicial  sentinels 
paralyzed,  and  corruption  gradually  pervading 
the  entire  mass  of  chattel  securities.  They 
made  non-delivery  conclusive  evidence  of  fraud 
in  such  securities,  unless  good  faith  can  be  es- 
tablished by  the  person  claiming  under  it. 
Was  this  great  act  of  moral  legislation  intend- 
ed to  be  left  open  by  its  proviso  to  the  same 
race  of  exceptions,  which  had  come  near  mak- 
ing its  principle  entirely  barren?  Was  it  in- 
tended that  colorable  excuses  should  be  sub- 
mitted to  juries  as  evidentiary  of  bona  fides, 
under  the  guidance  of  arbitrary  judicial  dis- 
cretion? Anything  and  everything  being  thus 
submitted  by  the  insolvent  debtor  and  his 
friend,  what  is  real  or  fabricated,  the  weak 
parts  of  their  case  suppressed,  and  the  whole 
colored  by  glosses,  warped  by  chicanery,  and 
perhaps  tainted  by  perjury;  was  it  intended 
that  this  jumbled  mockery  should  go  to  the 
jury,  under  pretense  of  the  case  being  a  hard 
one,  and  conclusively  disposed  of  by  them? 
Or  does  the  Statute  2  R.  8.,  72,  3d  ed.,  sec.  4, 
when  it  declares  fraudulent  intent  to  be  a  ques- 
tion of  fact,  leave  it  to  be  tried  like  other  cases 
of  intent,  on  facts  pertinent,  in  the  opinion  of 
the  judge,  according  to  the  general  rules  of 
evidence?  We  have  heretofore  given  one  uni- 
form answer  to  this  inquiry.  We  have  with- 
holden  the  question  of  bona  fides  from  the  jury 
when  the  parties  have  refused  to  change  the 
possession,  if  change  were  within  their  power. 
We  have  considered  delivery  as  the  form  put 
forward  by  the  statute  to  test  the  honesty  of 
the  transaction ;  and  that  the  allowance  of  one 
evasive  excuse  after  another  is  but  submitting 
to  have  the  courts  of  justice  and  juries  imposed 
upon  by  pretenses  readily  devised  and  eagerly 
raised. 

I  have  already  adverted  to  the  essential  im- 
portance of  certain  forms,  as  measures  of  pro- 
tection against  fraud.  A  few  remarks  more 
shall  close  all  I  have  to  say  in  respect  to  the 
general  points  of  defense.  They  all  come  down 
to  excuses  which  are  not  founded  in  any  real 
necessity.  They  insist  that  excuses  arising  from 
the  convenience  of  the  parties  concerned,  or 
the  conveniences  or  purposes  of  business, 
should  be  allowed.  They  mean  in  principle, 
therefore,  that  any  excuse  which  the  parties 
132*]  interested  choose  to  manufacture,  and 
call  such,  must  go  to  the  jury,  and  be  finally 
passed  on  by  them,  as  relevant  proof  of  bona 
ficlts.  It  would  be  enough,  I  admit,to  say  that 
such  points  have  been  overruled  again  and 
again.both  in  this  court  and  the  Court  of  Chan- 
cery. But  there  is  a  constant  press  upon  the 
courts  by  creditors,  and  especially  by  debtors, 
to  obtain  such  a  relaxation  as  shall  allow  men 
to  place  the  title  of  their  goods  and  chattels  in 
one  hand,  while  the  possession  is  in  another. 
The  answer  of  the  courts  has  been,  that  such 
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a  posture  of  things  is  false,  and  unavoidably 
imposes  upon  the  world.  The  rule  of  evidence 
is,  that  a  man  shall  be  holden  to  intend  the  in- 
evitable, indeed,  the  natural  or  probable  conse- 
quences of  his  own  act ;  and  shall  not  be  al- 
lowed to  escape  from  the  intendment  until  he 
excuses  the  being  a  party  to  the  imposition, by 
the  necessity  of  the  case,  such  as  the  impossi- 
bility of  keeping  the  title  and  possession  to- 
gether. A  contrary  course  has  been  found  to- 
result  in  extensive  moral  debasement,  and  led 
to  legislative  interposition.  The  statute  was 
holy,  and  calls  for  a  ceremony  of  little  trouble 
in  order  to  fulfill  the  purpose.  Change  the  pos- 
session. That  puts  the  world  on  inquiry  and  they 
learn  how  to  act  with  safety.  Then  if  the  con- 
sideration be  not  impeached,  nor  the  transac- 
tion otherwise  shown  to  be  unfair.both  parties 
must  be  deemed  honest  as  between  themselves, 
in  respect  to  creditors,  and  the  world  at  large. 
The  onus  probandi  is  thrown  by  the  forms  of 
business  on  the  persons  who  come  to  impeach 
the  sale  or  mortgage.  If  those  forms  be  not 
complied  with,  if  possession  be  not  delivered, 
the  onus  lies  on  the  side  of  the  person  to  whom 
the  assignment  or  mortgage  is  made.  He  must 
then,  the  statute  says,  prove  that  it  was  made 
in  good  faith.and  without  the  intent  to  defraud ; 
which  question  of 'good  faith  or  intent  is  a 
question  of  fact  for  the  jury.  That  such  is  the 
question  to  be  tried, and  that  such  is  the  power 
of  the  jury,  no  judge  ever  doubted.  It  has  been 
supposed  by  some  that  this  power  has  been  de- 
nied by  this  court.  This  is  not  so.  The  rule 
here  is  no  way  distinguishable  from  that  laid 
down  by  Senator  Dickinson, in  the  late  case  of 
Sloddard  v.  Butler,  *20  Wend.,  543.  [*133 
"While  it  is  certain  that  the  question  or  fraud- 
ulent intent  is  one  of  law, while  the  vendor  re 
tains  possession,  and  no  explanation  is  offered; 
it  is  equally  clear  that  the  question  of  intent, 
when  an  explanation  is  offered,  is  a  question  of 
fact.  The  former  is  the  prerogative  of  the 
court,  and  the  latter  of  the  jury.  It  is  only- 
necessary  for  the  person  claiming  under  such 
sale  to  show  "that  the  same  was  made  in  good 
faith,  upon  sufficient  consideration,  and  with- 
out any  intent  to  defraud ;  and  of  the  intent 
and  good  faith  the  jury  are  the  exclusive 
judges."  This  rule  I  admit  extends  to  all  cases. 
I  take  these  as  the  strongest  expressions  of  the 
strongest  opinion  that  has  or  probably  will  be 
delivered  in  favor  of  the  power  of  the  jury ;  and 
I  adopt  those  expressions  in  their  broadest  ex- 
tent. All  they  assert  is  that  the  quo  aniino  is  a 
question  of  fact  for  the  jury.when  an  explana- 
tion is  offered  ;  that  is.  as  I  understand  the 
phrase,  not  any  and  everything  which  may  be 
called  an  explanation;  but  evidence  pertinent 
to  the  question  of  fact.  It  stands  on  the  footing 
of  any  other  question  of  fact  to  be  determined 
by  the  jury.  If  the  testimony  offered  be  perti- 
nent in  the  opinion  of  the  judge,  it  is  his  duty 
to  receive  it;  if  not,  he  is  bound  to  reject  it. 
This  is  a  universal  rule  in  relation  to  trying  all 
questions  of  fact,  which  still  separates  the  pro- 
vince of  the  judge  from  the  jury.  It  was  not 
denied  by  the  learned  Senator  ;  and  is  as  well 
established  as  any  distinction  in  the  law.  Mr. 
Phillips,  in  his  treatise  on  Evidence,  the  last 
(8th  Lond.)ed.,p.  2.  makes  these  remarks: 
"The  parties  to  a  suit  are  not  permitted  to  ad- 
duce every  description  of  evidence  which,  ac- 
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cording  to  their  own  notions.may  be  supposed 
to  elucidate  the  matter  in  dispute."  Again:  "It 
is  the  province  of  the  judge  presiding  at  the 
trial  to  decide  all  questions  on  the  admissibili- 
ty  of  evidence."  In  Cowen  &  H. ,  Notes  to  1 
Phil.  Ev.,  p.  428, ra.  326,  there  are  several  cases 
cited  to  enforce  and  illustrate  the  following 
propositions:  "  The  court  always  protect  the 
jury  from  irrelevant  testimony,  by  excluding 
it  on  objection, in  the  same  manner  as  they  shut 
out  other  incompetent  proof."  For  instance, 
after  the  fraud  is  shown  by  the  fact  of  the 
vendor  retaining  possession, the  jury  mightde- 
134*]  sire  to  hear  *evidence  of  the  general 
moral  character  of  both  parties  to  the  bill  of 
sale,  saying  if  that  character  be  good.it  would 
authorize  them  to  infer  that  the  parties  did  not 
mean  to  act  dishonestly.  Yet  no  court,  in  the 
present  state  of  the  law, would  allow  such  evi- 
dence. Gough  v.  St.  John,  16  Wend.,  646,  653, 
654,  and  cases  cited  ;  and  vide  1  Phil.  Ev.,  ed. 
by  Cowen  &  H.,  p.  176  of  the  text,  and  p.  456 
of  the  notes,  and  cases  cited.  I  put  this  as  one 
example  among  many  to  show  the  exact  differ- 
ence which  I  presume  my  brother  Dickinson 
intended  to  make  between  himself  and  the  Su- 
preme Court.  It  arises  upon  the  competency  of 
evidence,  not'the  sufficiency,  and  I  agree  with 
him  again,  when  he  says. p.  544  the  statute  has 
given  us  no  power  to  determine  what  particu- 
lar facts  shall  or  shall  not  be  sufficient  evidence 
of  honest  intention.  The  statute  says  nothing 
one  way  or  the  other.as  to  what  facts  shall  per- 
suade or  what  shall  be  pertinent.  For  all  this, 
the  judge  is  left  to  the  common  law.  The  whole 
then  comes  down  to  the  question  of  what  tes- 
timony is  admissible.  Was  it  admissible  in 
D/mne  v.  Eddy,  16  Wend.,  522,  to  prove  the 
debt  a  fair  one, and  that  Doane  wanted  posses- 
sion for  the  purposes  of  his  business?  We  held 
not,  because  the  cases  had  always,  at  least  a 
large  majority  of  them, held  such  proof  to  come 
entirely  short  of  rebutting  the  strong  presump- 
tion of  fraud  arising  from  the  possession  not 
being  changed.  The  statute  declaring  that  from 
possession  you  shall  infer  fraudulent  intent, the 
law  has  been  settled  for  200  years  that  a  good 
consideration  is  no  answer.  Rob.  Fraud. Conv., 
548,  ed.  of  1800,  deduces  the  following  rule 
from  Twyne's  case, decided  in  the  reign  of  Eliz- 
abeth: "Evidence  of  the  fraudulent  intent  su- 
persedes the  whole  inquiry  into  the  considera- 
tion; for  no  merit  in  any  of  the  parties  to  a 
transaction  can  save  it, if  it  carries  intrinsically 
or  extrinsically,  the  plain  characters  of  fraud." 
That  is  the  common  law  to  this  day.  The  stat- 
ute does  not  deny  it.  No  case  ever  held  the 
contrary.  The  rule  was  again  followed  in  Ran- 
dall v.  Cook,  17  Wend.,  54.  So  far  we  have  one 
zero.  Need  I  say  that  if  the  fact  or  facts  pro- 
posed in  proof  as  an  answer  to  the  presumption 
135*]  amount  to  nothing,  they  *are  not  ad- 
missible; in  other  words,  they  are  incompetent, 
and  as  such  the  judge  is  bound  to  exclude  them, 
or  tell  the  jury  they  are  nothing  ;  and  if  they 
find  against  his  direction,  then  to  grant  a  new 
trial?  This  is  the  law  of  all  cases, either  where 
improper  evidence  is  received,  or  the  jury  find 
against  its  weight.  It  is  so  whether  the  intent 
be  declared  a  question  of  fact  for  the  jury  by 
common  law  or  statute.  The  words  "question 
of  fact  for  the  jury  v  are  not  new  ;  they  may 
apply  to  every  possible  issue,  according  to  the 
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nature  of  the  evidence;  and  they  may  not  ap- 
ply at  all.  If  the  evidence  be  such  as  to  leave 
a  question  open  for  the  jury,  they  must  decide; 
otherwise  not.  If  they  have  a  right  to  say  that, 
because  I  have  a  debt  against  A,  I  may  take 
his  bill  of  sale  or  mortgage  of  personal  prop- 
erty, and  still  leave  him  in  the  use  of  it.  with- 
out being  subjected  to  the  presumption  of 
fraud  as  against  his  other  creditors,  then  the 
rule  of  this  court  is  wrong.  But  to  say  that  a 
jury  may  decide  as  they  please,  for  or  against 
the  weight  of  evidence.is  too  strong  at  this  day 
in  respect  to  any  question  of  fact.  Every  ex- 
perienced judge  kuows.that  a  real  debt  of  some 
amount  is  usually  resorted  to  and  wielded  as 
the  most  deadly  instrument  of  fraud.  The 
practice  of  which  I  am  speaking  is  usually 
called  among  the  people  at  large  covering  prop- 
erty. A  friendly  creditor  is  commonly  resorted 
to,  because  he  holds  a  debt  which  will  make 
the  best  cover.  Leaving  such  of  the  insolvent 
debtor's  property  as  is  exempt  by  statute  from 
execution — a  cow,  sheep,  hogs,  furniture, etc., 
the  debt  is  used  to  cover  all  the  rest.  If  it  be 
not  and  cannot  be  made  quite  large  enough, 
there  are  generally  some  articles  which  can  be 
eloigned  or  concealed,  money, choses  in  action, 
and  other  light  small  portable  things.  The  lat- 
ter are  frequently  taken  away  by  connections 
or  intimate  friends  with  the  assent  or  conniv- 
ance of  the  debtor.  He  is  thus  apparently 
stripped,  reduced  to  such  appearance  of  beg- 
gary as  will  excite  sympathy  in  the  breasts  of 
a  humane  jury, and  then  produced  as  a  witness 
on  the  stand  to  prove  the  covering  debt  is  a 
fair  one,  etc.  He  can  always  be  made  a  com- 
petent witness  by  a  release,  and  is  generally  so 
without  one.  As  the  transaction  is  for  his  bene- 
fit, there  is  great  danger  that  he  *may  [*13C> 
perjure  himself.  He  is  sure  to  make  the  debt 
as  large  as  his  conscience  will  allow.  He  gen- 
eralizes. He  remembers  debits.but  forgets  cred- 
its, insomuch  that  the  very  persons  he  is  strug- 
gling to  defraud, are  often  deceived  into  a  belief 
that  the  debt  is  much  larger  than  it  really  is. 
Transactions  like  this  are  so  common  that  a 
judge  knows  them  at  a  glance  ;  and  I  remem- 
ber few  instances  wherein  a  jury  has  failed, 
under  his  direction,  to  stamp  the  retaining  of 
possession  with  reprobation,  as  leading  to  an 
inference  that  the  transaction  was  attended 
with  the  usual  circumstances  of  corruption,  or 
others  newly  devised.  Debts  are  sometimes  cre- 
ated by  a  collusive  trial  and  recovery,  or  a  col- 
lusive arbitration,  in  which  the  debtor  and  his 
friendly  creditor  agree  to  appear  as  angry  and 
adverse  litigants.  In  short  they  have  the  whole 
field  of  device  and  imposition  to  themselves  ; 
and  they  generally  succeed  partially  or  wholly, 
unless  the  defrauded  creditors  are  allowed  to 
insist  on  the  continuing  possession  as  a  reply 
to  the  glossings  and  colorings  of  the  transac- 
tion. Previous  to  the  statute  putting  mortgages 
on  the  same  footing  with  bills  of  sale  (which 
statute  was  intended  to  repeal  the  decision  in 
Bissell  v.  Hopkins,  3  Cow.,  166), the  fraudulent 
parties  were  almost  sure  to  succeed  by  putting 
the  transaction  in  the  form  of  a  mortgage.  But 
in  Doane  v.  Eddy  there  was  added  charity, 
brotherly  affection  and  gospel  purposes.  We 
have  all  heard  of  pious  frauds;  and  I  shall  pres- 
ently examine  the  value  of  that  charity  which 
covers  a  brother's  or  a  neighbor's  property 

559 


ISO 


SUPREME  COUBT,  STATE  OF  NEW  \ORK. 


1840 


against  his  creditors.  At  present  I  will  only 
say  viene  tekel,  etc.,  and  set  it  down  as  another 
zero  in  the  chain  of  proof  offered  by  way  of 
explanation.  The  principle  has,  therefore,  ob- 
tained an  almost  universal  footing  that  the  mere 
proof  of  a  debt,  to  whatever  amount,  shall  not 
be  allowed  to  excuse  the  continuance  of  pos- 
session; and  that  it  cannot  be  so  regarded  by  a 
jury,  however  necessary  the  use  of  the  proper- 
ty may  be  for  the  debtor.  These  two  circum- 
stances prove  nothing  of  themselves.  They  do 
not  make  an  explanation,  nor  can  the  jury  re- 
gard them  as  sufficient  to  overturn  the  pre- 
sumption of  fraud,  derivable  from  the  posses- 
sion of  the  debtor.  They  are  not  pertinent 
137*]  evidence  *for  that  purpose,  unless  you 
go  further,  or  at  least  propose  to  go  further, 
and  show  that  the  articles  were  of  such  a  nat- 
ure, or  so  situated  at  the  time  that  the  posses- 
sion could  not  be  changed;  and  that  as  soon  as 
it  could,  the  change  was  affected.  There  is  not 
a  doubt  that  the  present  statute  intended  to  en- 
act the  principle  of  Edwards  v.  Harben,  2  T. 
R,  587,  extending  that  principle  both  to  bills 
of  sale  and  mortgages.  That  is  the  principle 
held  by  a  majority  of  this  court  in  Doane  v. 
Eddy.  We  certainly  preferred  that  the  rever- 
end gentleman  should  in  that  case  rather  give 
up  his  horse  to  his  creditors,  than  ourselves  to 
give  up  what  we  thought  an  important  general 
principle  of  evidence.  I  understood  my  brother 
Dickinson,  with  whom  I  was  associated  in  Stod- 
dard  v.  Butler,  to  feel  hurt  by  our  decision  in 
that  case.  For  it  I  am  deeply  responsible,  and 
should  regret  its  being  wrong.  I  decided  it  at 
the  circuit  on  a  principle  which  I  have  uni- 
formly acted  upon  for  many  years;  and  which  I 
Relieved  to  be  as  old  as  the  Statute  of  Elizabeth. 
I  would  not  have  allowed  a  market  man  or  a 
farmer  thus  to  keep  his  horse  from  his  credit- 
ors for  business  purposes;  and  I  could  not  dis- 
tinguish the  principle  in  those  cases  from  that 
of  the  clergyman,  though  respectable, as  I  knew 
him  to  be  by  reputation.  It  was  no  more  than 
possession  for  the  purpose  of  his  professional 
business.  Though  that  was  holy,  the  principle 
was  of  the  same  character,  and  it  was  better.I 
thought,  for  him  to  borrow  another  horse,  or 
even  do  without  one.than  by  relaxing  a  healthy 
moral  and  legal  rule  open  the  flood-gates  of 
general  corruption.  My  learned  brother  re- 
marked, in  Sloddard  v.  Butler,  that  "neither 
the  legal  nor  the  moral  code  should  be  admin- 
istered for  the  sole  benefit  of  creditors,"  p.  544; 
and  by  what  follows,  I  infer  he  is  in  favor  of 
the  system  of  leaving  property  sold  or  mort- 
gaged in  the  hands  of  insolvent  debtors.  I  can 
only  answer  that  here,  if  the  debtor  be  honest, 
the  Code  does,  in  the  very  nature  of  the  ques- 
tion, respect  creditors  alone.  It  lies  exclusively 
between  them.  It  is  not  material  to  the  debtor 
which  of  them  has  the  property,  any  further 
than  as  one  may  be  a  more  useful  instrument 
1 38*]  than  the  other  towards  enabling  him  *to 
keep  that  which  his  creditors  are  entitled  to  ; 
not  only  in  nominal  right.but  actual  possession. 
Senator  Dickinson  supposes  that  this  is  to 
trample  on  the  ordinary  charities  of  life* that  it 
ministers  to  the  mercenary  passions  at  the  ex- 
pense of  the  benevolent  affections.  With  defer- 
ence, I  have  always  thought  of  this  matter  in 
a  different  light.  I  have  considered  it  the  para- 
mount duty  of  an  insolvent  debtor,  and  an  in- 
ottO 


solvent  is  always  poor, to  surrender  the  posses- 
sion of  his  property  for  the  payment  of  his 
debts.  If  compelling  this,  ought  to  be  repudi- 
ated as  ministering  to  the  mercenary  passions, 
and  violating  the  charities  of  life.tben  the  Leg- 
islature ought  to  pass  a  law  exempting  all  prop- 
erty, as  well  as  body,  from  arrest.  It  seems  to 
me,  we  have  no  right  short  of  that,  to  adopt  a 
system  of  charity  which  shall  require  creditors 
to  forbear  the  only  means  left  to  collect  their 
debts.  Beside,  I  have  already  ventured  to  sug- 
gest, and  endeavored  partly  to  show,  what  sort 
of  charity  such  a  principle  produces.  It  is  or- 
dinarily but  another  name  for  fraud, sometimes 
mixed  with  perjury. 

Another  learned  Senator,  brother  Verplanck, 
who  also  sat  with  us  in  Stoddard  v.  Butler,&ad 
whose  opinions  are  always  heard  and  read  with 
pleasure  and  edification,  amplified  the  princi- 
ple of  evidence.  At  page  551,  he  says:  "  If 
then,  there  be  positive  evidence  of  a  fair  and 
full  consideration  paid,  of  the  existence  of  rea- 
sonable motives  for  not  requiring  delivery, such 
as  may  and  do  sway  honest  men — for  instance, 
filial,  or  parental  or  brotherly  affection,  or  the 
convenience  and  usages  of  business,  together 
with  that  publicity  which  excludes  the  idea  of 
intended  evasion  of  law,  or  holding  out  false 
credit,  all  the  requisites  of  the  statute  seem  to 
me  to  be  fully  complied  with,  in  the  strictest 
agreement  with  its  letter  and  in  perfect  con- 
formity with  its  spirit,  intention  and  policy," 
The  letter  of  the  statute  is  very  general,  and 
accordingly  all  the  circumstances  of  conform- 
ity with  it  are  properly  put  forward  by  the 
learned  Senator  as  matter  which  appeared  to 
his  mind  constructively  not  only  competent 
but  sufficient  evidence  to  overcome  the  pre- 
sumption of  fraud.  I  have  already  considered 
the  force  of  the  positive  evidence  usually 
called  in  to  show  a  full  consideration.  An  ap- 
pearance *of  reasonable  motives,  etc.,  [*139 
such  as  may  and  do  sway  honest  men,  are  of 
easy  device,  and  there  are  hardly  any  which 
may  not  be  devised,  and  urged  upon  a  jury 
with  plausibility.  The  example  put, of  the  con- 
venience and  usages  of  business,  is  extremely 
comprehensive,  and  if  adopted  will  be  rapidly 
extended  by  the  secret  management  of  insolv- 
ent debtors  and  their  friendly  and  select  cred- 
itors, real  or  feigned,  to  all  bills  of  sale  and  all 
mortgages.  With  deference,  it  seems  to  me 
that  the  allowance  of  this  example  alone  would 
operate  as  a  virtual  repeal  of  the  statute.  The 
other  example,  too,  of  filial,  parental  or  broth- 
erly affection,  may  be  easily  expanded  into  the 
same  consequence.  It  is  confined  in  the  ex- 
pression to  near  connections.  The  practices  of 
such  in  the  covering  of  property  have  already 
been  greatly  complained  of.  Judges  on  the 
circuit  have  seen  such  charity  overflow  when 
the  creditors  of  a  poor  friend  are  to  be  kept  at 
bay.  But  the  circle  cannot  be  thus  confined. 
It  is  not  that  sort  of  cold  charity  which  re- 
quires a  spur  from  the  preacher  of  morality.  It 
is  an  active  charity  running  ahead  of  the  sher- 
iff and  his  execution,  though  he  be  urged  for- 
ward by  creditors,  themselves  actuated  by  all 
the  power  of  mercenary  passions.  It  cannot 
be  restricted  to  a  father,  a  son,  or  a  brother 
who  happens  to  be  a  creditor.  The  principle 
lies  in  supposed  friendship  or  affection;  it  may, 
therefore,  easily  be  extended  to  general  charity, 
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as  put  by  my  brother  Dickinson,  and  thus  be 
made  as  broad  as  the  conveniences  or  usages 
of  business.     It  may  appear  at  first  to  be  the 
mere  dropping  of  a  pebble  in  the  lake  ;  but, 
"  The  center  moved,  a  circle  straight  succeeds, 
Another  still  and  still  another  spreads ; 
Friends,  parents,  kindred,  first  it  will  embrace, 

The  country  next. " 

The  objection  is,  in  short,  that  when  the  con- 
veniences and  usages  of  business,  and  of  char- 
ity to  debtors,  are  recognized   as  within  the 
range  of  evidence  proper  to  submit  to  a  jury, 
they  to  be  told  that  either  of  these  may  be  al- 
lowed as  an  answer  to  the  presumption,  every 
fraudulent  transfer  will  be  clothed  with  the 
concocted  appearance  of  one  or  the  other,  to 
be,  if  necessary,  sustained  by  perjury.     Ac- 
cordingly the  disallowance  of  such  evidence 
14O*Jhas,  to  most  judges, *seemed  necessary. 
There  is,  I  admit,  one  English  case  where  the 
principle  of  charity  was  allowed:  Kidd  v.  Raw- 
limon,  2  Bos.  &  P.,  59.     The  debtor's  brother- 
in-law  purchased  in  his  goods  under  an  execu- 
tion, paid  the  money  and  allowed   them  to 
remain  with  the  debtor.     Yet  the  court  agreed 
that,  had  the  purchaser  been  a  creditor  or  con- 
ventional assignee,  he  could  not  have  main- 
tained his  purchase,  however  fair  the  consider- 
ation might  have  been.    In  Edwards  v.  Harben 
there  was  a  full  consideration.    Now  the  char- 
ity in  Kidd  v.  Rawlinson  is  claimed  as  a  protec- 
tion in  relations  from  which  the  very  case  pro- 
fessed to  withhold  it.  It  was  claimed  in  Doane 
v.  Eddy,  in  Stoddard  v.  Butler  ;  at  the  circuit, 
it  is  a  matter  of  course  to  claim  it  as  a  protec- 
tion for  almost  every  fraudulent  sale.  It  comes 
for  a  creditor  who  has  got  a  bill  of  sale  or  mort- 
gage. He  alone  is  then  charitable.  Those  cred- 
itors who  oppose  him  are  mercenary  ;  and  he 
runs  to  stop  their  execution  and  save  the  debt- 
or from  oppression.  Charity  is,  indeed,  among 
the  most  lovely  of  the  social  virtues  ;  but  is 
there  any  treatise  on  ethics  which  enrols  such 
a  case  as  coming  within  its  territory?   It  is  not 
now  necessary  to  say  whether  Kidd  v.  Rawlin- 
son can  with  safety  be  received  as  the  law  of 
any  case  ;  but  it  seems  to  me  entirely  clear 
that  if  maintainable  at  all,  the  principle  cannot 
be  extended.     That  case  was  once  recognized 
by  this  court  in  its  restricted  application,  M'lnr 
stry  v.  Tanner,  9  Johns,,  185,  136.     The  con- 
sequence was  that  the  most  important  charities 
of  the  kind  in  question  were  exercised  by  a 
purchase  at  sheriff's  sale,  the  debtor  himself 
often  secretly  furnishing  the  money  by  which 
it  was  carried  on.     Evidence  easily  manufact- 
ured is  deceptive  in  its  own  nature.     It  is  like 
the  declarations  of  a  party  in  his  own  favor. 
Parties  may  make  a  debt,  parties  may  make 
convenience  and  usage  of  business, parties  may 
create  appearances  of  poverty,  of  beggary  and 
charity,  and  if  these  pass  for  evidence,  they 
will  be  all  simulated.  They  should  be  rejected 
on  the  same  principle  which  excludes  the  dec- 
larations mentioned.     It  still  appears  to  me, 
therefore,  with  great  deference,  that  the  rule 
established  in  this  court  and  in  the  Court  of 
Chancery,  and  certainly  not  as  yet  shaken  by 
141*]  *any  judicial  decision  of  the  Court  of 
Errors,1  is  sustained  both  by  reason  and  au- 
thority. 

1,— See  Smith  v.  Acker,  23  Wend.  653,  decided  sub- 
sequent to  this  case,  although  reported  previously. 
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If  Rood  was  to  be  believed,  no  serious  ques- 
ion  can  be  made  that  the  levy  was  complete. 
There  was  an  actual  entry,  the  vessel  being  in 
the  sheriff's  power,  and  notice  to  the  defend- 
ants in  the  execution.  These  acts  were  never 
doubted  to  be  sufficient.  No  formal  inventory 
is  necessary.  Haqgerty  v.  Wilber,  16  Johns., 
287  ;  Wood  v.  Vanarsdale,  3  Rawle,  401,  405, 
406.  That  the  witness  was  not  worthy  of  con- 
fidence it  is  impossible  for  us  to  pronounce, 
since  his  credibility  has  been  sanctioned  by  the 
jury  under  a  proper  charge  from  the  court. 

The  sale  took  the  usual  course  of  one  where 
the  debtor  has,in  conjunction  with  some  friend, 
been  tampering  with  the  title.  The  deputy 
sold  the  right  of  the  Demings.  What  was  that? 
The  mortgage  being  void  for  fraud,  as  against 
the  bank  and  all  persons  purchasing  under 
their  execution.  The  right  of  the  Demings 
was  perfect  in  one  undivided,  unincumbered 
half  of  the  vessel.  The  deputy  said  he  would 
sell  that  right,  and  let  the  purchaser  fight  it 
out.  Yet  the  smallness  of  the  sum  bid  is  re- 
lied on  as  a  case  of  inadequacy  which,  per  se, 
should  vitiate  the  sale,  or  at  least  raise  the  in- 
ference that  the  plaintiff  meant  to  purchase 
subject  to  the  mortgage.  He  knew  that  he 
must  do  so  subject  to  a  pretended  mortgage, 
and  had  notice,  at  the  time,  in  the  phrase  of 
the  sheriff,  that  he  must  fight  for  whatever  he 
got.  The  smallness  of  the  consideration  may 
thus  be  accounted  for  upon  grounds  far  other 
than  any  intent  to  admit  the  validity  of  the 
mortgage.  The  defendants  here  are  indebted 
to  the  acts  of  the  mortgagors  and  mortgagees, 
for  the  smallness  of  the  bid.  It  arose  from 
the  cloud  which  their  manner  of  doing  busi- 
ness had  brought  upon  the  title. 

It  is  said  the  inference  that  the  plaintiff  in- 
tended to  purchase  an  equity  of  redemption 
merely,  is  strengthened  by  the  late  statute.  2 
R.  S.,  290,  2d  ed.  sec.  20.  That  section  de- 
clares that  when  goods  or  chattels  shall  be 
pledged,  the  right  and  interest  of  the  pledger 
may  be  sold  on  the  execution,  *and  [*142 
that  the  purchaser  may  take  possession  on  com- 
plying with  the  terms  and  conditions  of  the 
pledge.  The  reasoning  is  this  :  as  there  were 
two  intents  open  to  the  plaintiff,  one  to  pur- 
chase absolutely,  the  other  subject  to  the  mort- 
gage, it  should  rather  be  intended,  considering 
especially  the  notice  of  the  mortgage  given, 
and  the  smallness  of  the  bid,  that  the  latter  in- 
tention was  the  true  one.  The  reasoning  would 
be  strong,  upon  two  suppositions  :  first,  if  the 
defendant's  counsel  construe  the  20th  section 
rightly;  and  second,  if  the  mortgage  had  been 
really  valid  in  respect  to  creditors.  White,  the 
plaintiff,  might  then  have  said  in  an  action 
against  him,  "  As  between  a  lawful  and  un- 
lawful intent,  I  claim  that  the  former  shall  be 
presumed  ;"  and  he  could  certainly  have  no 
objection  that  the  rule  of  presumption  should 
apply  here.  Even  then,  however,  it  might  be 
overcome,  and  would  clearly  be  overcome  by 
the  evidence  here  that  he  acted  in  the  purchase 
adversely  to  all  claim  of  the  mortgagees  ;  and 
all  possible  doubt  is  dissipated,  when  the  mort- 
gage is  found  to  be  fraudulent. 

Besides,  it  is  by  no  means  clear  that  the  word 
"  pledge,"  the  only  word  used  in  the  20th  sec- 
tion, when  applied  to  goods  and  chattels,  com- 
prehends a  mortgage,  though  it  may  when  ap- 
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plied  to  real  estate.  2  Bl.  Com.,  157.  In  the 
latter  case,  however,  the  equity  of  redemption, 
according  to  the  doctrine  of  this  court,  is  the 
subject  of  sale  independent  of  any  statute. 
Water*  v.  Stewart,  I  Cai.  Cas.,  47.  A  pledge, 
taken  in  its  strict  sense  as  applied  to  chntt< •!>, 
is  a  bailment,  that  is,  an  actual  delivery  of  the 
thing.for  the  security  of  some  engagement.  But 
by  a  grant  or  conveyance  of  goods  in  gage  or 
mortgage, the  whole  legal  title  passes  condition- 
ally to  the  mortgagee.  The  distinction  is  very 
exactly  shown  iu  Story.  Bail.,  ch,  5,  sec.  286, 
287,  1st  ed,  p.  196;  and  is  quite  familiar  to  the 
profession.  That  the  statute  means  a  pledge  in 
its  strict  sense  is  rather  inferable  too,  if  there 
were  otherwise  any  doubt,  by  the  manner  in 
which  it  speaks  of  the  purchaser  taking  pos- 
session on  complying  with  the  terms  ana  con- 
ditions of  the  pledge.  The  words  are  hardly 
applicable,  in  their  general  sense,  to  a  case 
where  the  whole  title  has  passed  conditionally, 
and  where,  as  is  well  understood,  it  becomes 
143*]  absolute  *on  default  of  payment  at  the 
day.  Patchin  v.  Pierce,  12  Wend.,  61.  Clearly, 
after  the  title  becomes  absolute,  the  statute  can- 
not devest  it.  See,  per  Story,  «7. ,  iu  Canard  v. 
Ins.  Co.,  1  Pet.,  441.  I  admit  the  idea  has  been 
started  that  there  is  still  an  equity  of  redemp- 
tion remaining.which  may  be  enforced  in  chan- 
cery. Story,  Bail.,  ut  supra,  sec.  287;  1  Pet., 
ut  supra,  441  ;  and  this  was  strongly  favored 
by  the  remarks  of  Mr.  J.  Nelson  in  'Patcldn  v. 
Pierce.  We  are,  however,  sitting  in  a  court  of 
law;  and  such  an  equity  had  never  before  the 
statute,  nor  has  it  since  that  I  am  aware,  been 
holden  tangible  by  legal  execution.  In  the  case 
before  us,  when  Rood  came  to  sell,  the  mort- 
gage had  long  since  been  forfeited:  and  if  good 
against  creditors,  the  title  was  absolute  in  the 
mortgagees. 

The  only  remaining  question  respects  the 
competency  of  W.  F.  Demiug,  one  of  themort- 

§agors.     He  was  offered  as  a  witness  for  the 
efendants,  but  was  rejected  by  the  judge  as 
interested  to  testify  in  their  favor. 

Under  the  peculiar  circurastancesof  this  case, 
he  was,  we  think,  clearly  incompetent,  for  the 
reason  which  governed  the  learned  judge  in 
excluding  him.  If  the  defendants  maintain 
their  position,  that  makes  the  vessel  and  fur- 
niture worth  about  $2,000  to  the  witness  by 
way  of  discharging  his  debt  due  to  Weed  and 
Thurman.  If  the  credit  of  that  sum  be  dis- 
placed, then  the  same  property  cannot  avail 
him  more  than  $3,  and  both  he  and  his  mort- 
gage creditors  were  privy  to  the  concourse  of 
circumstances  from  which  his  interest  arose. 
It  is  supposed  that  as  between  him  and  the 
mortgagees,  the  credit  is  conclusive.  If  that 
were  so,  I  admit  his  interest  would  lay  the  oth- 
er way,  and  he  would  be  technically  compe- 
tent. But  we  think  that  the  mortgage  failing 
to  hold,  the  credit  arising  under  that  may  be 
withdrawn,  the  same  as  it  may  confessedly  be 
in  respect  to  the  execution.  Had  the  mortgage 
itself  been  given  and  accepted  as  an  absolute 
payment  for  the  $2,000  ;  had  so  much  of  the 
debt  then  been  extinguished  by  the  joint  agree- 
ment of  the  parties,  though  the  act  were  fraud- 
ulent; yet  the  law  would  never  allow  the  cred- 
144*]  it  to  be  disturbed  as  between  *them.  It 
would  not  interfere  as  between  them,  to  dis- 
turb any  contract  completely  executed.  It 
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will  insist  on  holding  parties  to  the  position  in 
which  they  have  fraudulently  placed  them- 
selves. So  far  as  the  contract,  or  any  part  of 
it,  remains  executory,  it  will  not  be  enforced. 
NeUu  v.  Clark,  20  Wend..  24.  Here,  it  is  true, 
the  conditional  title  passed;  but  it  \\a>  merely 
by  way  of  collateral  security.  The  security 
could  not  operate  as  payment,  except  by  a  fut- 
ure sale,  under  a  power  contained  in  the  mort- 
gage or  implied  by  law.  In  this  respect  the 
contract  was  executory;  and  being  fraudulent, 
it  was  void  ab  initio.  The  subsequent  sale  was 
not  available  for  any  purpose.  I  do  not  deny 
that  it  might  have  even  operated  as  a  binding 
payment,  had  other  creditors  been  kept  out  of 
the  way;  but  before  the  mortgagees  had  touched 
the  vessel  under  the  power,  the  bank  was  in 
motion,  and  Rood  had  levied.  It  is  true  the 
mortgagees  then  took  the  alarm,  and  in  De 
cember,  after  the  schooner  had  frozen  up,  took 
a  formal  delivery  from  the  Demings,  removed 
the  tackle  and  obtained  their  judgment  bond. 
But  before  this  demonstration  all  their  right 
had  gone;  the  schooner  was  in  the  custody  of 
the  law;  and  both  the  Demings  and  their  mort- 
gage creditors  were  trespassers  against  the 
sheriff.  He  went  on,  and  previous  to  any  sale 
by  the  mortgagees,  or  application  of  the  pro- 
ceeds in  payment,  had  swept  away  every  ves- 
tige of  title  by  the  auction  sale  to  White,  the 
now  plaintiff.  In  truth,  the  mortgagees  never 
took  a  single  step  valid  even  as  between  them 
and  the  Demings,  after  the  mortgage  had  been 
executed.  Neither  the  one  nor  the  other  could 
interfere  or  bring  any  action  in  respect  to  the 
vessel.  The  law  had  taken  it  away  from  both, 
under  execution  against  the  Demings.  Had 
the  mortgagees  been  allowed  by  the  bank  to 
proceed  and  make  a  sale,  and  indorse  the  $2,000 
as  a  credit,  under  the  power  derived  from  the 
Detnings.I  do  not  deny  that  the  law  would  hold 
them  to  a  consummation  in  which  they  might 
both  be  said  to  have  participated.  But  the  matter 
never  having  gone  beyond  the  execution  of  the 
collateral  security  ;  that  proving  in  fact  una- 
vailable, by  the  vessel  being  taken  away,  be- 
fore the  mortgagees  began  to  *execute  [*14ft 
the  power,  it  was  nullified  to  all  intents  and 
purposes.  The  credit  was  given  without  the 
poor  sanction  even  of  a  fraudulent  authority. 
The  very  next  moment  after  the  delivery  in  De- 
cember, the  sheriff  might  rightfully  have  ousted 
them  by  recaption  or  writ  of  replevin.  Before 
the  levy,  they  might  have  taken  possession,  or 
brought  trover  against  the  Demings,  for  the 
law  will  follow  by  remedies  the  notion  of  an 
executed  contract.  The  fraudulent  alienee  of 
land  may  bring  ejectment  against  the  alienor. 
and  the  fraudulent  vendee  or  mortgagee  of 
goods  may  have  trover  against  the  vendor. 
Vide  per  Nelson,  Ch.  J.,  in  Nelli*  v.  Clark,  20 
Wend.,  89.  But  the  mortgage,  though  an  ex- 
ecuted contract  as  to  the  title,  was  executory 
as  to  payment.  That  consequence  was  to  grow 
in  future  out  of  a  remedy  by  possession  and 
foreclosure  or  sale.  Neither  of  these  was  ever 
executed.  Assuming  what  the  argument  for 
Deming's  competency  must  assume,  that  the 
adverse  claim  of  the  bank  was  valid,  and  right- 
fully enforced  by  the  levy, the  execution  of  the 
power  thus  being  stopped  midway,  the  credit  of 
$2.000  becomes  lost  to  the  witness.  It  is  no  more, 
in  legal  effect,  than  if  he  had  turned  out  an  un- 
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available  chose  in  action  as  a  collateral  securi- 
ty. A  recovery  by  the  plaintiff  here  is  equiv- 
alent to  an  eviction  of  the  mortgagees,  and 
would,  therefore,  be  evidence  against  the  wit- 
ness in  any  defense  he  might  set  up,  founded 
on  payment  by  the  mortgage  sale.  The  bal- 
ance of  interest  in  favor  of  the  defendants,  thus 
stood  as  $3,000  to  $3. 

The  result  is,  that  a  new  trial  must  be  denied. 

Reversed— 26  Wend.,  511. 

Sale  unaccompanied  by  delivery— Validity  of.  Cited 
in— 4  Hill,  303 ;  6  Duer,  96;  1  E.  D.  S.,  449 ;  11  Leg. 
Obs.,  57. 

Witness— Competency  of.  Distinguished— 7  Hill.  59. 

Cited  in— 26  Barb.,  345. 

Chattel  mortgage— Equity  of  Redemption.  Cited 
in-3  Denio,  35 ;  54  N.  Y-.,  612 ;  23  Cal.,  302;  45  Am. 
Dec.,  445. 
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Wills  —  Devise  of  Fee  upon  Condition  —  Breach  of 
Condition  —  Ejectment  by  Heirs  —  Forfeiture  of 
Devise. 

Where  a  testator  gives  a  farm  to  his  son  in  fee, 
upon  condition,  among  other  thing's,  that  his  daugh- 
ters shall  have  the  use  and  occupation  of  a  room  in 
his  dwelling  house,  and  be  provided  with  food,  rai- 
ment and  fuel  as  long  as  they  remain  unmarried. 
and  there  be  a  breach  of  the  condition,  an  action  of 
ejectment  lies  by  the  daughters  for  the  recovery  of 
the  shares  of  the  farm  to  which  they  would  have 
been  entitled  as  the  children  of  their  father. 

Such  condition  is  annexed  to  the  estate,  and  binds 
the  land,  in  whose  hands  soever  it  may  be. 

To  work  a  forfeiture  of  the  estate  in  such  case, 
there  must  be  something  more  than  a  mere  denial  of 
the  right  ;  there  must  be  some  act  done,  as  shutting 
up  the  house,  etc.  Great  strictness  is  required 
where  the  forfeiture  of  an  estate  is  sought. 

Citations  -21  Pick.,  389;  4  Kent,  126;  7  Co.,  112;  8 
Co.,  177;  9  Co.,  51  ;  Bac.  Abr.  Condition,  O,  sec.  1; 
Com.  Dig.  Condition,  N;  2  Brownl.  &  G.,  277;  Co. 
Litt..  246  b. 


was  an  action  of  ejectment,  tried  at  the 
1  Columbia  Circuit  in  Apr.,  1839,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges.  . 

The  plaintiff,  Gertrude  Hogeboom,  as  one  of 
six  children  and  heirs  at  law  of  Johannes 
Hogeboom,  who  died  about  the  year  1814,seised 
of  a  large  farm,  of  which  the  premises  in  ques- 
tion are  a  part,  claimed  to  recover  an  undivided 
sixth  part  of  the  farm.  The  father  of  the 
plaintiff  left  a  will,  by  which,  among  other 
things,  he  devised  all  his  real  estate  to  his  wife, 
Gertrude,  as  long  asshe  should  remain  his  wid- 
ow; and  after  the  death  or  marriage  of  his 
wife  he  gave  and  devised  unto  his  son  Stephen, 
in  fee,  all  his  real  estate,  "upon  condition  and 
with  the  proviso  and  restrictions  that  he  pays 
so  much  of  honest  debts  and  funeral  charges, 
and  pays  the  legacies,  and  supports  my  daugh- 
ters, Gertrude  and  Helen,  as  is  hereinafter 
mentioned."  He  then  gave  several  legacies  ; 
and  in  relation  to  his  daughters,  Gertrude  and 
Helen,  he  provided  as  follows:  "I  direct  that 
[after  the  death  of  my  wife]  they  shall  reside 
with  the  family  of  my  son  Stephen,  or  have 
the  use  and  occupation  of  my  east  upper  room, 
as  they  choose:  and  I  direct  that  son,  Stephen, 
his  heirs,  executors  or  administrators  support 
them  with  good  victuals,  drink  and  every  day 
apparel,  and  provide  them  with  sufficient  fire 
wood,  ready  cut  to  put  on  the  fire,  as  long  as 
they  remain  in  the  situation  above  mentioned 
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[unmarried].  And  in  case  *any  dispute  [*  147 
shall  arise  between  them  concerning  their  sup- 
port, and  as  often  as  it  may  arise,  it  is  my  de- 
sire that  two  or  more  disinterested  persons  be 
appointed  by  the  surrogate  of  the  County  of 
Columbia  to  inquire  into  the  matter,  and  if 
in  their  opinion,  or  in  the  opinion  of  two 
of  them,  that  they  are  not  supported  or  pro- 
vided for  as  before  directed,  then  and  in 
such  case  it  is  my  desire  that  the  persons  thus 
chosen  or  appointed,  or  any  two  of  them, 
award,  order  and  determine  in  what  manner 
particularly  they  shall  be  maintained  and  sup- 
ported by  and  at  the  expense  of  my  said  son  ; 
and  such  award,  order  and  determination, 
made  in  writing,  shall  be  binding  and  conclu- 
sive; and  the  expenses  attending  such  appoint- 
ment and  determination  shall  be  paid,  the  one 
half  by  my  son  Stephen,  his  executors  or  ad- 
ministrators, and  the  other  half  by  my  daugh- 
ters, Helen  and  Gertrude." 

The  widow  of  the  testator  survived  him  sev- 
eral years,  but  the  time  of  her  death  does  not 
appear.  Stephen  occupied  the  farm  after  his 
father's  death,  until  his  own  death  in  Mar., 

1834.  He  left  a  will,  by  which  his  executors 
were  empowered  to  sell  the  farm;  and  Apr.  1, 

1835,  they  sold   and   conveyed  it  to  John  L. 
Hogeboom,  who,  Apr.  1,  1836,  sold  and  con- 
veyed the  farm  in  two  separate  parcels — one 
part  to  Thomas  F.  Mesick,  and  the  other  part, 
being  the  premises  in  question,  to  the  defend- 
ant— with  covenants  of  warranty.     The  man- 
sion house  in  which  Johannes  lived  was  on 
that  part  now  owned  by  Mesick.     It  was  re- 
built prior  to  1834. 

Stephen  Hogeboom  paid  the  testator's  debts 
and  funeral  charges,  and  the  legacies  given  by 
the  will  of  Johannes.  After  her  father's  death, 
the  plaintiff  lived  in  the  family  of  Stephen, 
and  was  supported  by  him,  until  about  the 
year  1823,  when  she  and  her  sister,  Helen,  pur- 
chased real  estate  in  Montgomery  Co.,  where 
they  had  friends,  and  went  there  to  live,  with 
the  intention  of  residing  there  permanently. 
They  have  lived  there  ever  since,  with  the  ex- 
ception of  two  or  three  visits  to  Stephen.  One 
of  those  visits  ended  in  Feb.,  1826.  They  came 
again  to  Stephen's  in  1829  or  1830,  and  stayed 
a  year,  and  in  October  returned  to  Montgom- 
ery. They  came  again  on  a  visit  in  the  fall  of 
*1833,  and  stayed  until  June  following, [*  148 
eight  months,  when  they  left.  Some  time  be- 
fore they  left,  Stephen  told  them,  if  they  called 
it  a  visit,  he  thought  they  had  stayed  about 
long  enough;  he  said  he  thought  they  had  no 
right,  there,  because  they  had  gone  away  of 
their'own  accord,  and  had  long  ago  lost  all 
claim  under  the  will.  They  left  about  two 
weeks  after  this  conversation.  This  was  after 
the  death  of  the  widow  of  Johannes.  These 
facts  were  proved  by  Mary  Hogeboom,  the 
widow  of  Stephen. 

The  judge  refused  a  motion  for  a  nonsuit, 
and  ruled  against  the  defendant  on  all  the 
points  made.  Among  other  things,  he  instruct- 
ed the  jury,  that  the  testimony  of  Mary  Hoge- 
boom, if  the  jury  believed  it,  furnished  suffi- 
cient evidence  of  a  demand  for  support  and 
othe,r  privileges  under  the  will,  and  of  such  re- 
fusal on  the  part  of  Stephen  to  fulfill  as  for- 
feited the  estate  ;  that  if  the  jury  believed  the 
testimony,  the  plaintiff  was  entitled  to  recover 
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one  sixth  part  of  the  premises  in  question.  Ex- 
ceptions were  duly  taken.  Verdict  for  the 
plaintiff.  The  defendant  moves  for  a  new  trial 
on  a  bill  of  exceptions. 

.•//-.  H.  Hogeboom,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  provision 
in  the  will  of  Johannes  Hogeboom  for  the  sup- 
port of  his  two  daughters,  Gertrude  and  Helen, 
is  something  more  than  an  equitable  mortgage 
or  charge  on  the  land.  The  testator  has  used 
apt  words  of  condition,  and  I  find  nothing  in 
the  will  to  limit  or  control  their  effect.  There 
can  be  no  doubt  that  Stephen  held  the  estate 
on  a  condition  subsequent;  and  if  the  condition 
has  been  broken,  the  estate  is  forfeited  and  be- 
longs to  the  heirs  at  law  of  the  testator. 

II.  The  condition  was  annexed  to  the  estate 
as  a  part  of  the  tenure,  and  would,  of  course, 
affect  the  land  into  whatever  hands  it  might 
pass.  It  would  be  strange,  indeed,  if  one  hold- 
ing lands  by  such  a  tenure,  could  defeat  the 
condition  by  granting  to  another.     If  a  requi- 
14-9*J  sition  for  that  purpose  is  *made  upon 
the  present  tenants,  they  must,  as  far  as  the  nat- 
ure of  the  case  will  permit,  perform  the  condi- 
tion.    If  they  refuse,  it  will  be  at  the  peril  of 
losing  the  estate.     Co.  Litt. ,  246  b  ;  Bradstreet 
v.  Clark,  21  Pick..  389  ;  4  Kent,  126.    If  there 
was  a  forfeiture  in  the  lifetime  of  Stephen,  nei- 
ther his  death  nor  the  subsequent  alienations, 
can  defeat  the  right  of  entry  of  the  heirs  at 
law  of  Johannes  Hogeboom.    In  short,  so  long 
as  XJertrude  and  Helen  live,  the  estate,  whether 
in  the  hands  of  Stephen,  or  of  persons  claim- 
ing under  him,  is  held  upon  condition  ;  and 
any  forfeiture  which  may  have  happened,  un- 
less it  has  been  released  or  barred  by  the  lapse 
of  time,  may  be  asserted  against  any  one  in 
possession  of  the  land.     A  different  doctrine 
would  entirely  change  the  nature  of  the  ten- 
ure. 

III.  The  voluntary  departure  of  Gertrude 
and  Helen  to  the  County  of  Montgomery,  and 
remaining  there  several  years  with  the  inten- 
tion of  making  that  the  place  of  their  perma- 
nent residence,  did  not  put  an  end  to  the  con- 
dition, nor  preclude  them  from  returning  and 
demanding  a  performance,  for  the  future,  on 
the  part  of  Stephen.     He  was  bound  to  sup- 
port them  as  long  as  they  lived  and  chose  to 
reside  in  his  family.  Their  absence  for  a  time 
could  work  no  injury  to  him.  whatever  may 
have  been  the  intention  with  which  they  left; 
and  although  he  was  not  bound  to  act  while 
they  were  absent,  he  was  under  a  continuing 
obligation,  which  would  operate  on  a  request 
made,  and  could  only  be  discharged  by  per 
formance  or  a  release.    If  the  right  to  support 
could  be  renounced,  or  the  condition  could  be 
released,  without  a  deed,  I  think  it  quite  clear 
that  a  silent  departure  could  work  no  such 
consequence.     Indeed,  if  there  had  been  an 
express  agreement  to  relinquish  the  claim   for 
support,  it  would  have  been  necessary  to  show 
that  it  was  made  upon  good  consideration. 

IV.  If  on  a  demand  made, by  the  two  daugh- 
ters of  the  testator,  support  was  wholly  re 
fused  by  Stephen,  the  condition  was  broken^and 
it  was  not  necessary  to  resort  to  the  surrogate 
before  or  as  a  means  of  asserting  the  forfeiture. 
After  giving  the  land  to  Stephen,  on  condition 
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that  he  supported  the  daughters  "as  is  herein- 
after mentioned,"  the  *te»tator  went  [*15O 
on  to  specify  the  manner  in  which  they  should 
be  supported;  and  anticipating  that  disputes 
might  possibly  arise  between  the  parties  in  re- 
lation to  the  particular  manner  in  which  the 
daughters  might  be  provided  for,  he  pointed 
out  the  mode  in  which  such  differences  should 
be  adjusted.  The  testator  did  not  intend  to 
refer  it  to  the  surrogate,  or  to  any  one  appoint- 
ed by  him,  to  say  whether  Stephen  should  sup- 
port the  daughters.  He  had  settled  that  ques- 
tion himself.  But  although  the  daughters 
might  be  provided  for  by  Stephen,  disputes 
might  arise  concerning  the  sufficiency  or  rea- 
sonableness of  the  provision;  and  those  differ- 
ences, and  those  only,  the  testator  intended  to 
have  referred  to  persons  appointed  by  the  sur- 
rogate. 

V.  I  see  no  difficulty  in  the  plaintiff's  case, 
until  we  come  to  the  evidence  upon  which  she 
relies  for  the  purpose  of  making  out  a  forfeit- 
ure: and  here  I  differ  very  widely  from  the 
judge  at  the  circuit.  It  is  quite  possible  that 
some  portion  of  the  evidence  has  been  omitted 
in  making  up  the  bill  of  exceptions;  but  on  the 
case  as  it  is  presented  to  us,  the  evidence  of  a 
demand  for  support  under  the  will,  and  of  a 
refusal  by  Stephen,  is  so  far  from  being  con- 
clusive on  the  question  of  forfeiture,  that  it 
would  not,  I  think,  have  warranted  a  verdict 
for  the  plaintiff,  had  the  question  been  sub- 
mitted to  the  jury.  Conditions  which  destroy 
an  estate  are  taken  strictly;  and  although  a 
forfeiture  must  be  enforced  when  clearly  es- 
tablished, it  should  not  prevail  upon  doubtful 
constructions  of  evidence.  If  anything  is  to 
be  done  as  a  condition  precedent  by  the  party 
who  asserts  the  forfeiture,  he  must  show  a 
strict  performance  on  his  part;  and  this  is  so, 
whether  the  obligation  upon  him  is  created  by 
express  stipulation,  or  is  implied  by  law  from 
the  nature  of  the  act  to  be  performed  by  the 
other  party.  He  who  may  lose  by  a  breach  of 
the  condition,  must  be  plainly  put  in  the 
wrong;  and  mere  words  on  his  part,  as  a  denial 
of  the  right,  without  any  act  done,  will  not 
always  work  a  forfeiture.  I  shall  only  refer 
to  a  few  cases  in  support  of  these  positions. 
Maund's  case,  7  Co.,  112;  Fraunces'  case.  8  Id., 
177,  also  reported  by  the  name  of  Miller  v. 
Francis,  2  Brownl.  &  G.,  277;  9  Co.,  51;  Bac. 
Abr.  Condition,  *O,  sec.  1;  Com.  Dig.  [*151 
Condition,  N;  Bradstreet  v.  Clark,  21  Pick., 
389.  In  this  last  case,  the  court  acted  upon  a 
distinction,  which  I  think  a  sound  one,  be- 
tween a  demand  for  the  purpose  of  laying  the 
foundation  of  a  suit  to  recover  money,  and  a 
demand  which  is  to  work  the  forfeiture  of  an 
estate,  and  held  that  there  must  be  much  great- 
er strictness  in  the  latter  than  is  required  in  the 
former  case.  The  estate  was  held  on  condition 
that  the  devisee  paid  certain  legacies,  and  be- 
cause all  the  legacies  were  demanded,  when 
two  had  been  paid,  the  demand  was  held  in- 
sufficient, although  the  tenant  denied  the  right 
altogether.  The  niceties  which  are  required 
at  the  common  law  in  making  such  a  demand 
as  will  authorize  a  re-entry  for  the  non-pay- 
ment of  rent,  is  a  familiar  example  of  the  great 
strictness  which  is  required  where  the  party 
seeks  to  inflict  the  heavy  penalty  of  a  forfeit- 
ure of  the  whole  estate. 
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Now,  what  is  the  evidence  in  this  case  to 
establish  a  breach  of  the  condition?  Ten  years 
before  the  conversation  on  which  the  plaintiff 
relies,  she  and  her  sister  voluntarily  left  the 
house  of  Stephen,  went  to  Montgomery  and 
purchased  real  estate,  with  the  intention  of  re- 
siding there  permanently;  and  there  they  had 
resided  for  the  whole  ten  years.  Although 
they  went  occasionally  back  to  Columbia,  and 
made  pretty  long  visits,  the  case  furnishes  no 
evidence  that  they  did  so  with  the  intention  of 
changing  their  place  of  residence.  When  the 
conversation  took  place  in  June,  1834,  they 
had  been  with  Stephen  seven  or  eight  months; 
but  the  case  states  that  they  came  on  a  visit;  and 
there  is  not  one  particle  of  evidence  going  di- 
rectly to  prove  that  they  made  any  demand  or 
request  whatever  upon  Stephen,  or  that  they 
even  intimated  the  intention  of  remaining  with 
him  for  the  purpose  of  receiving  the  support 
provided  for  by  the  will.  In  fact,  it  does  not 
appear  that  they  had  made  up  their  own  minds 
to  pursue  that  course;  and  for  aught  which  can 
be  gathered  from  the  case,  they  would  not 
have  remained  with  Stephen  if  he  had  request- 
ed them  to  do  so.  True,  Stephen  told  them, 
"he  thought  they  had  no  right  there,  because 
they  had  gone  away  of  their  own  accord,  and 
had  long  ago  lost  all  claim  under  the  will;" 
152*]  and  if  those  *words  stood  alone,  they 
would  furnish  some  ground  for  a  presumption 
that  the  daughters  had  made  a  demand  or  re- 
quest. But  when  taken  in  connection  with  the 
preceding  words,  little,  if  anything,  remains 
of  the  presumption.  Stephen  began  by  saying, 
"if  they  called  it  a  visit,  he  though  they  had 
stayed  about  long  enough."  It  seems  probable 
from  this,  that  a  visit  was  the  only  thing  of 
which  the  daughters  had  spoken. 

The  plaintiff  insists  on  a  forfeiture,  and  the 
burden  lies  upon  her  of  showing  the  condition 
broken .  After  it  appeared  that  she  had  changed 
her  residence  to  Montgomery,  it  was  necessary 
for  her  to  show,  beyond  all  reasonable  ground 
for  doubt,  that  she  returned  to  the  house  of 
Stephen  for  the  purpose  of  receiving  the  sup- 
port provided  for  her  by  the  will;  and  that  she 
plainly  made  known  her  intention  to  Stephen. 
She  could  not  act  equivocally,  and  leave  him 
in  doubt  whether  she  was  there  on  a  visit  or 
under  the  will,  and  then  construe  his  words, 
which  included  both  views  of  the  subject,  into 
a  breach  of  the  condition.  And  besides,  when 
Stephen  told  the  daughters  he  though  they  had 
no  right  there — that  they  had  lost  all  claim  un- 
der the  will — they  seem  to  have  acquiesced  in 
his  opinion.  They  made  no  reply  or  objection 
to  the  remark.  They  left  him  at  liberty  to 
believe  that  they  were  only  there  for  a  tem- 
porary purpose,  without  intending  to  claim 
anything  under  the  will,  and  went  away  two 
weeks  afterwards  without  correcting  that  im- 
pression; and  now  after  he  is  dead,  and  the 
farm  has  gone  into  the  hands  of  others,  they 
insist  that  Stephen  forfeited  the  estate.  That 
will  never  do.  They  were  bound  to  speak  at 
the  time.  What  Stephen  said  amounted  to  little 
or  nothing  more  than  the  expression  of  his 
opinion;  and  if  such  words  could  under  any 
possible  circumstances  amount  to  a  breach  of 
the  condition,  they  certainly  could  not  work 
any  such  consequence,  when  they  were  ap- 
parently acquiesced  in  by  the  other  party.  If 
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the  daughters  had  answered  by  asserting  their 
claim,  it  is  highly  probable  that  Stephen,  what- 
ever might  be  his  opinion  about  the  matter  of 
right,  would  have  furnished  the  support,  so  as 
to  avoid  all  question  about  the  title  to  the  farm. 
But,  however,  that  *inay  be,  there  is  [*153 
not  sufficient  evidence  that  he  ever  refused 
compliance  with  the  terms  of  the  will. 

We  might  have  omitted  the  expression  of 
an  opinion  upon  the  other  points  in  the  cause; 
but  the  counsel  for  both  parties  were  desirous 
that  all  of  the  questions  presented  by  the  bill 
of  exceptions  should  be  considered,  for  the 
purpose  of  narrowing  the  grounds  of  contro- 
versy on  another  trial. 

New  trial  granted. 

Cited  in— 84  N.  Y.,  142 ;  8  Barb.,  418 ;  47  Barb.,  262. 


GLOVER  v.  TUCK  ET  AL. 

Parties  —  Partner  inay  Maintain  Covenant 
against  Copartner — Equity  — Pleading  and 
Practice. 

One  partner  may  maintain  an  action  of  covenant 
against  his  copartner,  whether  the  covenant  be  to 
pay  any  sum  or  do  any  act  for  the  purpose  of  only 
launching  the  partnership,  or  whether  it  be  to  per- 
form any  of  the  articles  after  the  partnership  has 
commenced.  An  action  of  covenant  will  lie  although 
there  may  be  accounts  between  the  parties  which 
require  unraveling  in  equity.  And  where  the  part- 
nership covenants  have  not  been  infringed  for  any 
length  of  time,  the  action  of  covenant  is  the  proper 
remedy;  a  court  of  equity  not  interfering  to  re- 
strain the  breach  of  covenant,  unless  the  bill  pray 
and  there  are  just  grounds  for  a  dissolution. 

Where  a  specific  act  is  to  be  done  by  the  plaintiff, 
or  any  number  of  acts  to  be  done  by  him  by  way  of 
condition  precedent,  he  must  show  in  pleading  pre- 
cisely what  he  has  done  by  way  of  performing  them, 
with  such  circumstances  as  are  material  in  point  of 
law  to  raise  the  corresponding  obligation. 

Where  there  are  several  breaches  assigned  in  one 
count,  some  good  and  some  bad,  and  there  is  a  de- 
murrer to  the  whole  count,  the  plaintiff  will  have 
judgment.  The  proper  course  for  the  defendant 
in  such  case  is  to  demur  to  the  defective  portions 
of  the  count. 

Citations— Colly.  Part.,  132,  Am.  ed..  1839:  12 
Johns.,  401 ;  19  Wend.,  424,  429 :  2  Chit.  PL,  524.  ed. 
of  1828 ;  13  East,  538  ;  5  Wend..  274 ;  11  Moore.  421 :  3 
Bing.,463;  1  Chit.  PL,  278,  282-284.  286,  287,  576,  577, 
ed.  of  1828 ;  Hansel,  Dem.,  26.  30,  48.  49,  51,  52,  55,  57, 
58,  65,  66 ;  4  Wend.,  549. 552,  553 :  8  T.  R.,  459  ;  5  Johns., 
168;  1  Hall,  33:  2  Johns.,  413;  T.  Raym,,  8;  4  Day, 
313 ;  1  Salk.,  218. 

DEMURRER  to  declaration  in  covenant. 
The  plaintiff  recited  in  the  first  count 
that  he  severally,  and  the  defendants  in  com- 
mon, were  before,  and  at  the  time  of  the  agree- 
ment executed,  seised  of  land  bearing  pine 
timber  in  the  State  of  Michigan,  viz.:  the 
plaintiff  of  1,120  acres,  the  defendants,  viz.: 
Tuck  of  500  acres; Ewer,  1,500  acres;  R.  Runk- 
er.  406  acres  -ffi  of  an  acre,  and  C.  Runker 
800  acres;  and  that  Feb.  27,  1837,  by  sealed 
agreement  between  the  plaintiff  and  defend- 
ants, the  parties  agreed,  each  with  all  the  rest, 
separately  and  collectively,  that  they  would 
pay  their"  proportions  of  the  expense  of  erect- 
ing a  *steam  saw-mill  on  said  land,  [*154 
near  Lake  Huron,  of  a  prescribed  power,  with 
fixtures,  etc.,  with  the  design  of  cutting  tim- 
ber from  said  lands.  That  the  defendants 
agreed  to  honor  the  plaintiff's  drafts  on  them, 
to  be  made  from  time  to  time  as  his  contracts, 
and  the  execution  of  the  proposed  plan  might 
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require,  to  an  amount  not  exceeding  $8,000; 
and  authorized  him,  with  the  funds  thus  to  be 
provided,  to  procure  a  steam-engine  for  the 
mill,  etc.,  and  that  they  also  covenanted  to  de- 
fray his  necessary  expenses  and  advance  his 
proportion  of  the  common  outlay,  he  paying 
interest,  and  agreeing  to  refund  the  same  as 
provided  in  the  agreement.  That  he  on  his 
part  covenanted  with  the  defendants,  that  he 
would  immediately  proceed  in  his  duties  un- 
der the  agreement,  and  devote  his  whole  time 
and  attention  to  the  prosecution  of  said  plan 
or  operation,  without  compensation,  until  the 
mill  should  be  erected  and  put  in  successful 
operation;  and  that  he  should  thereafter,  dur- 
ing one  year,  continue  his  services  as  agent  or 
superintendent,  for  a  reasonable  compensation, 
etc.,  and  would  not  otherwise  engage  during 
the  year,  etc.  He  then  averred  that,  to  carry 
out  the  above  purposes,  he  relinquished  the 
nautical  profession;  and  although  he  had  per- 
formed and  fulfilled  and  had  always  from  the 
time  of  executing  the  agreement  been  ready 
and  willing  and  had  offered  to  perform  and 
fulfill  the  covenants  and  agreements  in  all 
things  on  his  part  to  be  fulfilled,  had  lost  his 
time,  and  expended  $2,000  in  this  behalf;  yet 
the  defendants  did  not  nor  would,  although 
often  requested  so  to  do,  in  any  manner  per- 
form the  said  agreement;  and  did  not  nor 
would  pay  any  proportion  of  the  expense  need- 
ful and  incidental  to  the  erecting  of  the  mill; 
and  did  not  nor  would  pay  any  sum  for  the 
fixtures;  and  did  not  nor  would  honor  the 
plaintiff's  drafts  on  them,  although  the  con- 
tracts of  the  plaintiff  and  execution  of  the  said 
proposed  plan  required  the  same  to  be  honored; 
and  although  he  made  and  caused  such  drafts 
to  be  duly  presented,  viz. :  one  draft  for  $1,000, 
dated  Mar.  1,  1837,  another  of  $1,750,  etc., 
and  did  not  nor  would  defray  the  said  plaint- 
iff's necessary  expenses;  and  did  not  nor  would 
advance  the  plaintiff's  proportional  part  of  the 
common  outlay,  nor  any  portion  thereof;  and 
155*]  *that  the  agreement  had  not  been  in 
any  manner  performed  by  them,  nor  the  plan 
in  any  manner  commenced  or  carried  into  ef- 
fect. 

The  second  count  stated  that  by  a  sealed 
agreement  of  the  same  date,  it  was  agreed  be- 
tween the  plaintiff  and  defendants  to  cut  the 
timber  upon  certain  lands  in  the  State  of  Mich., 
part  of  which  were  owned  by  the  plaintiff, 
and  other  parts  thereof  by  the  defendants. 
And  it  was  also  covenanted  by  the  defendants, 
that  the  plaintiff  should  become  the  agent  and 
superintendent  in  the  erection  of  a  steam  saw- 
mill, with  the  requisite  machinery  on  said  land 
near  Lake  Huron,  for  the  purpose  of  sawing 
the  timber,  and  that  the  defendants  would  fur- 
nish him  with  the  necessary  funds  to  an  amount 
not  exceeding  $8, 000  for  the  erecting  and  fur 
nishing  thereof,  and  for  carrying  on  the  said 
operation,  the  plaintiff  agreeing  to  pay  interest 
on  a  certain  proportion  of  the  sum  to  be  ad- 
vanced, and  to  refund  the  same.  Further  ; 
the  defendants  agreed  that  they  would  defray 
the  necessary  expenses  of  the  plaintiff  in  the 
discharge  of  his  duties  under  said  agreement. 
That  it  was  further  provided  that,  after  the  mill 
should  be  erected  and  put  in  successful  opera- 
tion the  plaintiff  should,  for  one  year  there- 
after, continue  his  services  as  agent,  etc.,  for 
5G6 


a  reasonable  compensation,  etc.  The  plaintiff 
then  averred  that  immediately  on  the  execution, 
etc.,  he  relinquished  all  and  every  occupation, 
etc.,  for  the  purpose  of  performing  the  said 
covenants,  etc.,  on  his  part,  etc.,  and  hath  al- 
ways, from  the  time  of  the  making  of  the  said 
covenants,  etc.,  to  the  time  of  the  commence- 
ment of  this  suit,  been  ready  and  willing,  and 
had  offered  to  perform  and  fulfill  the  said  cov- 
enants, etc.,  on  his  part,  etc.  Yet  the  defend- 
ants did  not  nor  would,  although  often  re- 
quested, etc.,  furnish  the  said  plaintiff  with 
the  requisite  funds  for  the  erection  and  fur- 
nishing of  the  said  mill  in  pursuance  of  said 
covenants  and  agreements,  nor  in  any  manner 
carry  the  said  agreement  into  effect,  and  by 
reason  of  such  delay  and  refusal  the  plaintiff 
was  put  to  great  inconvenience,  etc.,  and  hath 
paid  and  disbursed  in  necessary  expenses 
$2,000,  etc. 

The  defendants  craved  oyer  of  the  agree- 
ment, which  was  "granted.  It  recited  [*156 
the  interests  of  the  parties  nearly  as  set  out  in 
the  first  count,  and  that  they  had  agreed  to 
put  the  said  interests  into  a  common  stock, 
with  a  view  to  cutting  the  timber  from  the 
land.  They  then  agreed  each  with  all  the  rest 
separately  and  collectively,  as  recited  in  the 
said  first  count ;  that  the  agreement  should 
continue  and  be  binding  on  them,  their  heirs 
and  assigns,  until  all  the  timber  should  be  cut 
etc.  That,  in  making  sale  of  any  portion  of 
the  interest  of  any  of  the  parties,  provision 
should  be  made  by  the  party  disposing,  etc., 
for  the  responsibility  of  the  purchaser,  and 
his  aquiescence  in  the  intended  operation,  each 
not  to  dispose  of  more  than  one  third  of  his  in- 
terest, without  consent  of  the  others  now  in- 
terested. That  a  statement  of  the  operations 
of  the  partnership  should  be  made  every  six 
months,  accounts  rendered,  and  proceeds,  if 
any,  divided,  according  to  the  respective  pro- 
portions of  the  copartners.  The  defendants 
put  in  a  demurrer  to  each  count,  setting  forth 
a  great  number  of  special  causes  of  demurrer. 

Mr.  S.  Stevens,  for  defendants: 

I.  The  agreement  or  instrument  declared 
upon,  is  an  agreement  creating  or  constituting 
a  partnership  composed  of  the  plaintiff  and  de- 
fendants,  and  an  action  at   law  does   not   lie 
upon  it. 

II.  An  action  at  law  cannot  be  sustained 
upon  or  forthe  breach  of  any  covenant  in  such 
an   agreement,  unless  it   be  a  covenant  to  be 
performed  before  the  business  of  the  partner- 
ship is  to  commence  ;  or  the  covenant  be  to 
perform  a  specific  thing  after  the  partnership 
commences.    The  agreements  here  are  in  rela 
tion  to  the  general  concerns  of  a  partnership, 
12  Johns.,  401. 

III.  The  covenants  alleged  to    have  been 
broken  were  not  covenants  to  be  performed 
before  the  business  of  the   partnership  com- 
menced. 

IV.  A  general  averment  of  performance  on 
the  part  of  the   plaintiff  is  not  sufficient.     He 
should  aver  specifically  the  fact  and   manner 
of  the  performance  of  the  particular  acts  and 
things  on  his  part  which  entitle  him  to  call  on 
the  defendants    for   performance,   or    which 
would  show  the  defendants  were  required  to 
perform  on  their  part.  4  Wend.,  551,  and  cases 
cited. 
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157*]  *V.  Both  counts  are  defective  in  not 
.averring  a  special  request  to  perform. 

VI.  The  second  count  is  defective  for  want 
of  certainty  in  the  several  particulars  specified 
in  the  special  causes  of  demurrer. 

Mr.  J.  Greenwood,  for  plaintiff: 

I.  The  agreement  declared   upon  does  not 
create  a  partnership. 

II.  If  it  does,   the  action   can,  nevertheless, 
be  maintained. 

III.  The    averments    and    assignments    of 
breaches  in  the  declaration  are  sufficient :  1. 
A  general  averment  of  performance  is   suffi- 
cient ;  the  acts  to  be  performed  involving  no 
question  of  law,  but  being  mere  matter  of  fact. 
But  there  are  also  other  sufficient  averments  of 
a  more  particular  character.  2.  The  particular 
nature  and  details   of  the  plaintiff's  expenses, 
what  his  contracts  were,  and  how  far  the  plan 
had  been  executed,  are  all  matters  of  evidence. 
3.  No  special  request  of  payment  was  neces- 
sary.    The  covenant  imposes  the  duty  to  pay. 
Notice  is  all  which,   in  any  view  of  the  case, 
•could  be  necessary.     4.  The  drawing  and  pre- 
senting of  the  drafts  constitute  notice  ;  and 
these  are  the  mode  of  payment  provided  in  the 
agreement.     5.  Even  a  general   averment  of 
non-performance  is  good  unless  demurred  to, 
and  this  assignment  in  the  first  count  is  not 
demurred  to. 

IV.  The  want  of  a  special  request  stating  time 
and  place  can  be  taken  advantage  of  only  on 
special  demurrer.  This  objection  is  not  stated 
in  the  demurrer  to  either  count  except  as  to 
the  plaintiff's  expenses,  and  as  to  these  there  is 
no  assignment  of  breaches  in  the  second  count. 
Notice  is  included  in  the  request  laid.     The 
averment  as  to  performance,  and  assignment 
of  breach  in  not  furnishing  the  requisite  funds, 
in  the  second  count,  are  sufficient. 

V.  If  any  of  the  breaches  in  either  count 
are  well  assigned,  plaintiff  is  entitled  to  judg- 
ment as  to  that  count,  the  demurrer  being  to 
the  whole  count. 

158*]  *BytheCourt,Cowen,J.  There  is  not 
the  least  question  that  this  action  is  wellfounded 
in  principle.  The  objection  that  the  articles 
of  agreement  between  the  plaintiff  and  de- 
fendants constituted  a  partnership,  in  conse- 
quence of  which  the  plaintiff's  remedy  lies  in 
a  court  of  equity  only,  is  thus  answered  by 
Colly.  Part.,  132,  Am.  ed.,  1839:  "One  part- 
ner may  maintain  an  action  of  covenant  against 
his  copartner,  whether  the  covenant  be  to  pay 
any  sum  or  do  any  act  for  the  purpose  of  only 
launching  the  partnership,  or  whether  it  be  to 
perform  any  o.f  the  articles  after  the  partner- 
ship has  commenced.  An  action  of  covenant 
will  lie.  although  there  may  be  accounts  be- 
tween the  parlies  which  require  unraveling  in 
•equity.  And  where  the  partnership  covenants 
have  not  been  infringed  for  any  length  of  time 
the  action  of  covenant  is  the  proper  remedy  ; 
a  court  of  equity  not  interfering  to  restrain  the 
breach  of  covenant,  unless  the  bill  pray,  and 
there  are  just  grounds  for  a  dissolution."  I 
have  examined  the  leading  cases  cited  by  him 
and  find  that  his  doctrine  is  clearly  sustained 
by  the  English  authorities;  and  there  is  no  case 
in  this  State,  I  apprehend, which  trenches  upon 
it  in  the  least.  Niven  v.  Spickerman,  12  Johns., 
401,  is  relied  on;  but  that  appears  to  be  an  ac- 
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tion  of  covenant  for  a  general  balance  of  ac- 
count, after  the  partnership  had  been  in  opera- 
tion some  two  years.  I  do  not  perceive  that 
there  was  a  covenant  to  pay  any  balance;  but 
the  action  seems  to  have  been  brought  on  a  no- 
tion that  it  would  lie,  merely  because  the  arti- 
cles which  formed  the  partnership  were  under 
seal.  Where,  as  in  the  case  before  us,  the  cov- 
enant is  to  make  specific  advances  for  the  pur- 
pose of  launching  the  partnership,  I  presume 
the  right  to  an  action  was  never  questioned. 
See  Townsend  v.  Goewey,  19  Wend..  424.  Sev- 
eral American  cases  cited  in  the  same  edition 
of  Collyer,  appear  to  concede  the  rule  as  laid 
down  by  him  in  its  full  latitude.  Mr.  Chitty, 
2  Chit.  PI.,  524,  ed,  of  1828,  gives  a  precedent 
in  covenant  on  articles,  which  supposes  the 
partnership  to  have  been  some  time  carried  on; 
though  he  suggest  that  on  a  covenant  to  ac- 
count, the  plaintiff  must  encounter  the  incon- 
venience of  being  confined  to  nominal  damages. 
*Therefore,  if  there  has  been  no  bal-  [*159 
ance  struck,  he  must  resort  to  equity  for  his 
share  of  the  profits.  The  following  cases,  not 
cited  in  Collyer  at  the  page  mentioned,  will 
also  be  found  to  bear  in  favor  of  the  plaintiff  : 
Owstonv.  Ogle,  13  East,  538;  Musters.  Trump- 
bour,  5  Wend.,  274.  Several  cases  cited  by  me 
in  Townsend  v.  Goewey,  19  Wend.,  429.  Raden- 
hurxt  v.  Bates,  11,  J.  B.  Moore,  421;  8.  (J,,  3 
Bing.,  463. 

The  substance  of  the  agreement  by  the  de- 
fendants here  was,  that  they  would  enter  into 
partnership  with  the  plaintiff,  retaining  him  as 
agent  and  superintendent  in  the  adventure, and 
furnishing  him  with  such  funds  as  might  be  nec- 
essary for  launching  and  prosecuting  the  busi- 
ness. The  extent  of  the  advances  were,  for  the 
purposes  of  this  declaration  at  least,  limited  to 
the  acceptances  of  drafts  or  bills  on  them,  to  be 
made  from  time  to  time  as  the  plaintiff's  con- 
tracts and  the  execution  of  the  proposed  plan 
might  require,  to  an  amount  not  exceeding 
$8,000,  to  the  defraying  the  necessary  expenses 
and  the  advance  of  his  proportion  of  the  com- 
mon outlay,  on  certain  terms.  The  plaintiff 
covenanted  immediately  to  proceed  in  his  du- 
ties, and  devote  himself  exclusively  to  the  per- 
formance of  them.  He  avers  that,  in  pursu- 
ance of  the  agreement,  he  abandoned  his  other 
business;  and  although  he  had  performed  and 
fulfilled,  and  had  always,  from  the  time  of  the 
execution  of  the  agreement,  been  ready  and 
willing,  and  had  offered  to  perform  and  fulfill 
the  covenants  and  agreements  on  his  side,  and 
had  in  this  expended  $2,000,  the  defendants 
would  not,  although  often  requested,  etc,  in 
any  manner  perform — would  not  pay  any  pro- 
portion of  the  needful  expense  in  erecting  the 
mill  nor  for  the  fixtures,  nor  honor  the  drafts, 
though  the  plaintiff's  contracts  and  the  execu- 
tion of  the  plan  required  them  to  be  honored, 
and  though  he  caused  certain  described  drafts 
to  be  presented.  Nor  would  they  defray  the 
plaintiff's  necessary  expenses  nor  advance  his 
share  of  the  outlay.  The  mill  or  any  part  of 
it  was  never  erected,  nor  did  anyone,  so  far 
as  we  learn  from  the  declaration,  ever  take  any 
definite  step  in  the  progress  of  the  concern. 

It  is  quite  obvious  that  the  liability  of  the 
defendants  to  any  extent,  depended  on  condi- 
tions prescribed  in  the  agreement  *to  [*16O 
be  performed  by  the  plaintiff.  He  is,  there- 
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fore,  bound  to  show  in  proper  form,  the  actual 
fulfillment  of  those  conditions;  or  some  ex- 
cuse why  they  have  not  been  fulfilled. 

As  to  the  acceptance  of  bills,  the  amount 
was  to  depend  on  the  plaintiff's  contracts  and 
the  exigencies  of  the  work  in  its  progress.  Now 
the  plaintiff  does  not  show  that  he  ever  entered 
upon  the  plan,  so  far  as  to  make  contracts,  or 
that  he  did  any  other  act  by  which  liabilities 
were  incurred.  I  think  it  was  necessary  for 
him  to  set  forth  the  facts  specifically,  upon 
which  he  bases  his  claim  to  acceptances,  such 
as  that  he  had  contracted  for  an  engineer  fixt- 
ures, or  had  demanded  an  acceptance  for  the 
purpose  of  purchasing  them,  which  had  been 
refused.  This  being  so,  it  was  necessary,  not 
merely  that  drafts  should  be  presented  under 
the  notion  of  general  necessity  ;  but  the  de- 
fendants should  have  been  advised  of  the  par- 
ticular purpose.  It  was,  therefore,  necessary  to 
aver  further,  that  special  notice  was  given  of 
the  purpose.  We  want  to  know  the  exigences 
of  the  business,  and  what  these  were. 

Again;  the  complaint  is  that  they  would  not 
employ  the  plaintiff,  or  receive  him  into  their 
service  though  he  had  performed,  and  was  al- 
ways ready  to  perform.  But  what  specific  act 
of  performance  is  averred?  None.  What  was 
the  offer?  Did  he  tender  himself,  declare 
his  readiness,  and  meet  with  a  refusal?  He 
does  not  say  that  he  ever  even  requested  the 
defendants  to  employ  him  pursuant  to  their 
covenant.  But  he  avers  that  he  offered  to  per- 
form his  covenants  and  agreements.  Assume 
that  this  offer  was  made  to  the  defendants  and 
is  a  sufficient  allegation  of  notice;  did  they  re- 
fuse to  employ  him  or  obstruct  his  going  on 
with  the  adventure?  It  is  not  said  they  refused 
to  permit  him  to  proceed.  But  it  is  said  gen- 
erally the  defendants  would  not  perform  ;  ad- 
ding that  they  refused  to  do  certain  specific 
things  which  clearly  we  can  not  hold  they  were 
bound  to  do,  till  we  see  the  plaintiff  had  done 
more  than  to  make  his  general  offer. 

It  is  quite  well  established,  that  wtere  a  spe- 
cific act  is  to  be  done  by  the  plaintiff,  or  any 
161*]  number  of  acts  by  way  of  *condition 
precedent,  he  must  show  in  pleading  precisely 
what  he  has  done  by  way  of  performing  them. 
1  Chit,  PI.,  278,  ed.  of  1828;  Id.,  282.  If  a 
deed  is  to  be  given,  or  money  to  be  paid,  or 
services  to  be  performed,  he  must  either  aver 
in  so  m'any  words  that  the  deed  has  been  given, 
the  payment  made,  or  work  done;  or  that  each 
by  name  was  tendered  and  refused,  with  such 
circumstances  as  are  material  in  point  of  law 
to  raise  the  corresponding  obligation,  /d.,282- 
284.  And  so  of  like  instances.  Mensel,  De- 
murrer, 51,  52.  This  enables  the  court  to  see 
whether  the  defendants  be  in  fault;  and  pre- 
sents matter  on  which  he  can  take  a  definite 
issue.  Thomas  v.  Van  Nets,  4  Wend.,  549,  552, 
553.  The  allegation  of  performing  everything 
or  offering  to  perform  everything,  involves  in 
itself  many  possible  acts  of  performance,  and 
invites  an  issue  on  all  of  them.  It  can  not  be 
seen  on  what  the  parties  go  down  to  trial.  In- 
deed, the  plaintiff  here  offers  an  issue  on  a 
double  set  of  possible  facts.  He  says  he  had 
performed  all,  and  offered  and  was  ready  to 
perform  all.  And  this  he  contends  raised  a 
precedent  obligation  on  the  part  of  the  defend- 


ants,  so  as  to  supersede  the  necessity  of  special 
notice,  and  make  the  bringing  of  a  suit  suffi- 
cient notice.  The  generality  here  would  be  a 
substantial  defect  even  were  it  negative,  and 
by  way  of  breach,  which  need  never  be  so 
special  as  the  averment  of  a  performance  in- 
tended to  satisfy  a  condition  precedent.  Bar- 
ton v.  Webb,  8  T.  R..  459  ;  Uvghu  v.  Smith,  5 
Johns.,  168;  McQeehan  v.  Bridget,  1  Hall,  83  ; 
Postmaster- General  v.  Cochran,  2  Johns.,  418; 
vide,  also,  Mansel,  Demurrer,  26,  48,  49,  65, 
66.  I  refer  to  this  author,  p.  55-58,  for  illus- 
trations of  the  rule  that  you  must  show  the  con- 
dition well  and  exactly  performed. 

There  is  certainly  a  case  mentioned  in  Man 
sel,  57,  going  to  show  that  the  plaintiff  has 
very  nearly  made  one  sufficient  averment.  I 
mean  as  to  his  loss  of  time,  being  put  to  incon- 
venience and  incurring  expenses.  It  is  the 
case  of  Jermy  v.  Jenny,  T.  Raym.,  8.  Yet  in 
both  counts,  these  are  made  so  much  a  depend- 
ence or  consequence  of  the  general  perform- 
ance, or  general  offer  to  perform,  that  they 
cannot  be  severed,  and  thus  answer  the  rule 
that  any  part*of  the  count  being  good,  [*1 02 
the  demurrer  being  to  the  whole,  must  fail. 
The  substance  is,  that  the  plaintiff  had  neces- 
sarily spent  $2,000,  iu  his  acts  of  general  per- 
formance and  loss  of  time,  etc.,  or  by  reason 
of  not  accepting  his  general  offer.  Had  the 
averment  been  distinct,  that  the  expenses  were 
incurred  by  doing  any  act  or  acts,  sufficiently 
shown  to  be  within  the  condition,  it  would, 
according  to  Jermy  v.  Jenny,  have  been  enough, 
even  without  a  special  notice.  It  would,  un- 
der the  direct  covenant  to  pay  necessary  ex- 
penses, perhaps  have  raised  a  duty  ;  and  by 
the  case  cited,  it  need  not  have  been  shown 
more  particularly  how  the  expenses  arose,  or 
to  whom  or  on  what  particular  occasions  it 
was  paid.  Vide,  Barton  v.  Webb,  8  T.  R.,  459. 

I  admit  the  question  I  am  now  examining, 
is  one  of  quo  modo  merely  ;  nor  do  I  deny  the 
rule  insisted  on,  that  where  a  condition  pre- 
cedent lies  by  the  covenant  itself  in  a  definite 
and  certain  form,  so  definite  that  it  need  not 
be  made  more  certain  for  the  purposes  of 
pleading,  there  it  is  enough  to  say  generally 
that  the  party  has  performed  it  according  to 
the  intent  and  meaning  of  the  agreement. if  the 
condition  as  contained  in  that,  were  fully  stated; 
and  so  of  any  number  of  acts  by  way  of  pre- 
cedent condition.  Wright  v.  Tuttle,  4  Day, 818. 
But  this  is  very  rarely  so.  Clearly  it  is  not  the 
case  at  bar  ;  and  one  of  the  very  authorities 
cited  by  the  defendant's  counsel,  goes  directly 
to  prove,  that  when  a  condition  relates  to  some 
general  business,  comprehending  divers  acts, 
the  quo  modo  must  be  shown  in"a  plea  of  per- 
formance. Postmaster- General  v.  Cochran,  2 
Johns.,  418. 

Both  the  counts  stand  on  substantially  the 
same  footing,  as  to  substance  and  form.  The 
second  professes  to  be  a  summary  statement  of 
the  agreement  according  to  its  legal  effect.  But 
the  oyer  must  be  taken  as  making  a  part  of 
each  count.  That  being  imported  into  the  sec- 
ond, it  presents  defects  of  almost  literally  the 
same  character  with  those  in  the  first.  If  there 
be  any  difference,  it  is  in  the  greater  meagre- 
ness  of  the  second.  The  averment  is  simply 
of  a  general  readiness  to  perform.  Actual  per- 
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formance  is  not  mentioned.  But  the  objection 
163*]  is  not  to  the  substance  *hinted  at,  for 
either  readiness  or  performance  is  enough;  the 
objection  is,  that  neither  is  stated,  so  that  an 
issue  could  be  framed.  We  are  not  told  what 
the  plaintiff  did  by  way  of  performing  or  at- 
tempting to  perform.  Did  he  tender  himself 
at  a  proper  time  and  place  ;  was  he  rejected  ? 
Did  he  go  on  to  Michigan, look  over  the  ground, 
ascertain  the  wants  of  the  adventure,  and  give 
notice  of  these  when  the  drafts  were  sent  ? 
Was  he  in  all  this  out  of  pocket,  and  did  he 
call  for  re-imbursement,  giving  special  notice 
of  the  amount,  and  that  it  arose  in  the  line  of 
the  business?  Was  the  business  so  far  matured 
as  to  call  for  an  advance  of  his  share  of  the  out- 
lay, or,  indeed,  for  any  advance,  and  as  the 
agent  of  the  concern,  was  this  fact  communi- 
cated to  the  defendants?  At  what  stage  of  the 
matter,in  short.and  under  what  circumstances 
were  the  defaults  complained  of  on  the  part  of 
the  defendants  committed?  The  plaintiff  was 
the  active  man.  He  was  to  move,  advise.make 
calls,  execute.  The  objection  is,  that  neither 
all  these  things  nor  any  of  them  are  so  com- 
municated by  a  mere  hint,  thus  :  "  Although 
the  plaintiff  had  performed,  or  was  ready, 
and  the  defendants,  although  often  requested, 
etc.,  did  not  and  would  not  do  this  and  that." 

To  the  objection  of  want  of  notice.  Perhaps 
it  is  truly  answered,  that,  supposing  an  actual 
performance  of  any  condition  precedent  to  be 
sufficiently  averred,  no  notice  of  it  need  be  al- 
leged; that  the  party  undertakes  and  is  bound 
to  notice  it  at  his  peril,  and  the  licet  sapius  re- 
quisitus  will  do.  Mansel,  Demurrer,  30,  48;  1 
Chit.  PL,  286,  287,  ed.  before  cited.  But  per- 
formance in  any  way  is  averred  by  the  first 
count  only;  and  there  the  averment  is  defective 
as  being  general.  Perhaps  it  may  also  be  cor- 
rect to  say  that  the  offer  to  perform,  averred 
both  in  the  first  and  second  counts,  would  be 
sufficient  as  implying  special  notice.  I  do  not 
see  that  this  averment  is  demurred  to  for  its 
generality.  Vide,  1  Chit.  PI.,  283,  4th  ed.,  be- 
fore cited. 

Nor  do  I  think  any  serious  objection  can  be 
made,  especially  to  the  first  count,  for  general- 
ity in  the  assignment  of  breaches.  So  far  as 
mere  general  non  performance  is  concerned, 
the  objection  is  valid.  But  that  is  helped  by 
164*]  the  setting  *forth  of  several  specific 
breaches  with  sufficient  exactness.  The  de- 
murrer goes  to  the  whole  count,  and  is  an- 
swered by  the  correct  assignment  of  any  sin- 
gle breach,  even  though  there  may  be  several 
others  altogether  defective.  Mansel,  Demurrer, 
49;  1  Chit.  Pi.,  576,  577,  ed.  before  cited.  The 
doctrine  is  quite  familiar  as  between  different 
counts.  Chitty  says  it  is  the  same  as  between 
different  divisible  allegations  in  the  same  count; 
and  if  you  mean  to  attack  any  one  of  them 
where  the  count  contains  others  that  are  suffi- 
cient, you  must  put  your  finger  on  the  defect- 
ive portion.  A  count  may  be  thus  dissevered, 
and  judgment  be  rendered  on  one  part  for  the 
plaintiff  and  as  to  another  for  the  defendant, 
just  like  a  declaration  made  up  of  several 
counts.  Benbridge  v.  Day,  1  Salk.,  218.  It  is 
quite  doubtful,  however,  whether  any  one 
breach  is  well  assigned  in  the  second  count. 

On  the  whole,  because  the  plaintiff  has  not 
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shown  any  such  specific  steps  on  his  part  as  to 
put  the  defendants  in  default,  judgment  must 
go  for  them,  with  leave  to  amend. 
Judgment  for  defendants. 

Cited  in— 1  Hill,  68;  12  Hun.17;  23  Barb.,581:  51  Wis., 
347;  43  Am.  Rep.,  705  (56  Wis.,  129). 


FOX  V.  LIFE. 

Administrator's  Deed — Confirmation  by  Surro- 
gate— Application  of  Statute — Authority  of 
Administrator  to  Mortgage  Lands — Filing  His 
Bond — Time  of —  Usury. 

An  administrator's  deed,  under  an  order  of  sale 
made  by  a  surrogate  previous  to  the  passage  of  the 
Act  of  1819  requiring  a  confirmation  of  the  sale  by 
the  surrogate,  is  a  good  and  valid  deed,  although 
executed  subsequent  to  the  passage  of  the  Act,  and 
without  the  sale  having  been  confirmed  by  the  sur- 
rogate; the  Act  applies  only  to  future  cases. 

Whether  an  administrator  authorized  by  a  surro- 
gate to  mortgage  lands  of  the  intestate,  can  legally 
include  a  power  of  sale  in  such  mortgage,and  wheth- 
er a  foreclosure  under  such  power  is  valid  so  as  to 
bar  a  redemption  of  the  premises,  qutere;  but  at  all 
events. where  the  mortgage  has  been  foreclosed  un- 
der such  power  and  the  mortgagee  has  entered  into 
pp8ses8ion,an  action  of  ejectment  will  not  lie  against 
him  by  the  heirs  of  the  intestate. 

The  filing  of  a  bond  by  the  administrator,  faith- 
fully to  apply  the  moneys  to  be  raised  by  the  mort- 
gage seven  days  after  the  execution  of  the  mort- 
gage, is  a  sufficient  compliance  with  the  act  requir- 
ing such  bond  to  be  filed. 

A  mortgage  taken  on  the  loan  of  $700,  to  be  paid 
in  10  years,  with  interest  (the  interest  not  to  be  paid 
until  the  expiration  of  the  10  years),is  not  usurious, 
though  the  loan  be  made  upon  an  agreement  that 
the  mortgagee,  in  addition  to  the  interest  reserved, 
shall  have,  free  of  rent,  the  use  and  occupation  of 
*an  acre  of  the  mortgaged  premises,  worth  [*165 
$8  per  year ;  the  whole  compensation  for  the  loan 
not  being  equal  to  a  reservation  of  compound  in- 
terest. 

Citations— 1 R.  L.,451,sec.  24;  453,  sec.  29;  Laws  1819, 
p.  214,  sees.  3, 4,  28;  3  Cow.,  75 ;  1  Johns.  Ch.,  6, 13, 313; 
1  Paige,  98. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Montgomery  Circuit  in  May,  1839,  before 
the  Hon.    John   Willard,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  one  sixth 
part  of  a  farm  of  120  acres,  whereof  his  father, 
Peter  W.  Fox,  died  seised  in  June,  1816,  leav- 
ing him  and  five  other  infant  children  his  heirs 
at  law.  The  defendant  gave  in  evidence  letters 
of  administration  to  the  widow  of  the  deceased ; 
also  two  orders  (with  other  proceedings)  of  the 
surrogate  of  Montgomery,  directing  the  sale  of 
portions  of  the  lands  of  the  intestate  for  the 
payment  of  his  debts — the  one  order  made  July 
12,  1817,  and  the  other.  Feb.  2,  1819.  He  also 
gave  in  evidence  deeds  from  the  administratrix 
and  others, one  to  the  defendant,  and  the  other 
to  Casper  Lipe,  his  father,  for  several  parcels 
of  the  land  in  question,  bearing  date  Apr.  19, 
1819.  Also  an  order  of  the  surrogate,  made 
July  24,  1819,  authorizing  the  administratrix 
to  mortgage  the  residue  of  the  premises  in  ques- 
tion at  this  suit,  for  the  payment  of  the  debts 
of  the  intestate.  Also  a  mortgage  in  pursuance 
of  the  order  to  Casper  Lipe,  dated  Aug.  31. 
1819,conditioned  for  the  payment  of  $700  with 
interest  in  10  years  thereafter.  The  mortgage 
contained  the  usual  power  of  sale, under  which 
the  land  was  sold  in  Apr., 1830,  and  purchased 
by  the  mortgagee  for  $1,260.  Casper  Lipe,  the 
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mortgagee,  and  grantee  in  one  of  the  deeds,  is 
dead,  and  the  defendant  is  his  only  child  mid 
heir  at  law.  The  plaintiff  insisted:  1.  That  the 
•deeds  were  void,  because  the  sales  had  not  been 
confirmed  by  the  surrogate;  and  2.  That  the 
power  of  sale  in  the  mortgage  was  void,  and 
did  not  warrant  a  statute  foreclosure;  these 
objections  were  overruled, and  the  plaintiff  ex- 
cepted.  The  plaintiff  objected,  thirdly,  that  the 
mortgage  was  void,  because  executed  before  the 
administratrix  had  given  a  bond  pursuant  to 
the  statute,  for  the  faithful  application  of  the 
moneys  raised  on  the  mortgage.  The  defend 
ant  thereupon  produced  a  certificate  signed  by 
the  surrogate,  and  dated  Sep.  7, 1819, in  which 
166*]  the  *surrogate  stated  that  the  admin- 
istratrix had  that  day  delivered  to  him  a  bond 
•executed  by  herself,  her  then  husband,  and 
two  sureties,  conformable  to  the  statute.  The 
surrogate  who  granted  the  certificate  testified 
that  he  had  no  doubt  that  the  bond  mentioned 
in  the  certificate  was  delivered  to  him  and  filed 
in  the  surrogate's  office  on  the  day  the  certifi 
cate  bears  date.  The  present  surrogate  testified 
that  he  had  made  diligent  search  for  the  bond, 
and  could  not  find  it.  The  plaintiff  insisted 
that  the  testimony  did  not  prove  that  such  a 
bond  as  the  statute  requires  was  filed  before 
the  execution  of  the  mortgage,  or  that  such 
bond  had  ever  been  filed.  The  objection  was 
overruled,  and  the  plaintiff  excepted. 

Fourthly.  The  plaintiff  gave  evidence  for 
the  purpose  of  showing  the  mortgage  void  for 
usury.  On  application  to  Lipe,  the  mortgagee, 
to  make  the  loan  and  take  the  mortgage,  he 
refused,  unless  he  could  have  the  use  of  one 
acre  of  the  land  mentioned  in  the  mortgage  for 
the  10  years  the  mortgage  was  to  run  ;  the  ad- 
ministratrix at  first  refused, but  afterwards  con 
sented  to  those  terms  ;  and  Lipe  took  posses- 
sion of  an  acre  of  land,  and  held  it  until  the 
mortgage  was  foreclosed.  The  use  of  the  land 
was  worth  $7  or  $8  a  year.  The  judge  decided 
that  the  mortgage  was  not  void  for  usury.  Ex- 
ception. Verdict  for  defendant.  The  plaint- 
iff now  moves  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  D.  Cady,  for  plaintiff, 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Bronson,  J.  Under  the  Act 
of  1813,  some  discreet  person  or  persons,  to 
be  appointed  by  the  surrogate,  was  to  unite 
with  the  executor  or  administrator  in  making 
conveyances  under  an  order  of  sale  by  the  sur- 
rogate. 1  II.  L  ,  451,  sec.  24.  Apr.  12,  1819, 
an  Act  was  passed,  repealing  this  section,  and 
providing,  that  on  sales  thereafter  to  be  made, 
it  should  be  the  duty  of  the  executor  or  ad- 
ministrator to  make  a  return  of  the  proceed- 
167*]  ings  *on  the  order  for  a  sale,  to  the 
surrogate,  who  should  examine  the  same,  and 
if  it  should  appear  that  the  sale  had  been  le- 
gally made,  and  the  proceedings  fairly  con- 
ducted, the  surrogate  should  make  a  further 
order,  confirming  the  sale,  and  directing  con- 
veyances to  be  executed.  Stat.  of  1819,  p.  214, 
sees.  3,  4.  This  statute  was  passed  seven  days 
before  the  two  deeds  to  the  defendant,  and  to 
his  father,  Casper  Lipe,  bear  date;  but  the  or- 
ders for  the  sales  had  been  made  long  before; 
and  if,  as  is  highly  probable,  the  sales  had 
been  made  before  Apr.  12,  and  nothing  re- 
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mained  to  be  done  but  to  execute  conveyances, 
the  Statute  of  1819  has  nothing  to  do  with  the 
case. 

But  inasmuch  as  it  does  not  appear  when 
the  sales  were  in  fact  made,  it  is,  perhaps,  nec- 
essary to  assume  that  they  were  made  on  the 
day  the  conveyances  bear  date.  In  that  view 
of  the  question,  I  still  think  the  deeds  may  be 
upheld,  although  there  was  no  order  confirm- 
ing the  sale.  The  3d  and  4lh  sections  of  the 
Act  of  1819,  only  applied  to  sales  which  should 
be  ordered  as  well  as  made,  after  the  passing 
of  the  Act.  These  sales  had  been  ordered  un- 
der the  Act  of  1818  ;  and  the  orders  should,  I 
think,  be  executed  in  the  same  manner  as 
though  the  Act  of  1819  had  not  been  passed. 
The  Legislature  repealed  one  provision,  and 
substituted  another  in  its  place.  They  said,  it 
should  no  longer  be  necessary  to  appoint  a 
person  to  unite  with  the  executor  or  adminis- 
trator in  making  conveyances ;  but  in  lieu  of 
that  safeguard,  the  executor  or  administrator 
should  report  the  sale  to  the  surrogate,  and 
obtain  a  confirmatory  order.  I  cannot  think 
that  the  law  makers  intended  to  annul  any  part 
of  an  order  of  sale  already  made,  or  make  any 
change  in  the  manner  of  executing  it.  In  short, 
the  Act  of  1819  only  applied  to  future  cases, 
and  did  not  touch  those  which  had  been  pre- 
viously commenced  under  the  Act  of  1813,  al- 
though the  execution  was  not  then  completed. 

II.  Although  a  power  of  sale  is  not  men- 
tioned in  the  statute,  sec.  28,  and  is  not  a  nec- 
essary part  of  a  mortgage,  it  is  usually  insert- 
ed ;  and  I  am  not  prepared  to  say,  that  the 
power  in  this  mortgage  or  the  sale  under  it 
was  void.  But  it  is  unnecessary  to  decide  that 
question.  Whether  *the  heirs  of  Fox  [*168 
can  still  redeem,  notwithstanding  the  statute 
foreclosure,  is  not  now  the  question.  It  is 
enough  to  defeat  this  action,  that  the  defend- 
ant is  in  possession  as  heir  at  law  of  the  mort- 
gaeee.^ 

ill.fThe  statute  provides,  that  before  any 
executor  or  administrator  shall  execute  a  mort- 
gage, he  shall  execute  a  bond  to  the  people 
with  sureties,  conditioned  for  the  faithful  ap- 
plication of  the  moneys  to  be  raised  by  the 
mortgage,  which  bond  shall  be  filed  in  the  of- 
fice of  the  surrogate.  IK.  L.,  453,  sec.  29. 
The  secondary  evidence  was,  I  think,  suffi- 
cient to  show  that  a  bond,  "conformable  to  the 
statute,"  had  been  executed,  and  that  it  was 
filed  in  the  surrogate's  office  ;  and  the  only 
possible  objection  is,  that  the  bond  was  not 
filed  until  seven  days  after  the  mortgage  bears 
date.  The  statute  does  not  say  that  the  bond 
shall  be  filed,  as  well  as  executed  before  the 
mortgage  is  given.  It  contains  no  nullifying 
words,  and  I  think  the  bond,  when  filed,  was 
good,  and  took  effect,  by  relation,  from  the 
day  of  its  date.  Jackson  v.  Ramsay,  3  Cow., 
75,  and  cases  cited. 

IV.  Nothing  remains  but  the  question  of 
usury.  The  loan  was  $700.  The  mortgage 
had  ten  years  to  run  and  interest  was  not  pay- 
able until  the  end  of  the  term.  Including  the 
rent  of  the  acre  of  land,  the  mortgagee  got  less 
for  the  use  of  his  money  than  he  would  have 
received  on  a  reservation  of  annual  interest, 
which  would  have  been  free  from  all  possible 
objection.  Although  chancery  will  not  enforce 
an  agreement  made  in  advance  to  pay  com- 
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pound  interest,  it  seems  to  be  agreed  that  such 
a  contract  is  not  void  for  usury.  1  Johns.  Ch., 
13.  16;  Id.,  313;  1  Paige,  98. 

But  the  mortgagee  did  not,  in  legal  effect, 
get  the  use  of  the  acre  of  land,  as  a  part  of  the 
contract  of  loan.  The  administratrix  had  no 
power  to  dispose  of  the  land,  and  although  the 
mortgagee  entered  and  occupied  the  property, 
he  might  have  been  ousted  by  the  heirs  at  law 
of  Fox,  and  to  them  he  was  accountable  for  the 
rents  and  profits.  It  was  said  on  the  argument, 
that  if  the  borrower  pays  more  than  legal  in- 
terest, it  matters  not  how  he  obtained  the 
money  to  make  the  payment  ;  if  he  stole  it, 
169*]  the  transaction  will,  Nevertheless,  be 
usurious.  That  is  undoubtedly  true  ;  but  the 
proposition  obviously  assumes  that  the  excess- 
ive interest  was  actually  paid.  That  is  not 
this  case.  The  administratrix  parted  with  noth- 
ing ;  nor  did  she  authorize  any  control  over 
the  property  of  the  heirs  of  Fox.  She  neither 
passed  any  interest  in  the  acre  of  land,  nor  did 
she  undertake  to  secure  the  enjoyment  of  it  to 
the  mortgagee.  In  short,  the  conversation 
about  the  acre  of  land  was  of  no  legal  impor- 
tance whatever. 

I  think  the  cause  was  properly  disposed  of 
at  the  circuit. 

New  trial  denied. 

Cited  in— 18  N.  Y.,  142,  584 ;  54  N.  Y.,  618 ;  95  N. 
Y.,  621. 


HOLBROOK  ET  AL.  t>.  WIGHT. 

Contracts,  Existence  of,  May  be  Inferred  from 
Circumstances — Factor  del  Credere — Lien/or 
Advances — Refusal  of  Partner  of  Bailee  to 
Deliver  Goods — Action  against  Bailee — New 
Reason  for  Refusal  Cannot  be  Given — Conver- 
sion by  Bailee — Practice — Facts  Assumed — 
Motion  for  New  Trial — Replevin  and  Trover. 

Where  a  party  consigns  goods  to  another  and 
sends  him  a  letter  of  advice,  and  immediately  after 
draws  upon  the  consignee  for  funds,  who  accepts 
the  drafts,  a  jury  are  warranted  in  finding  a  con- 
tract and  that  the  title  to  the  goods  has  vested  in 
the  consignee,  although  there  be  no  express  agree- 
ment to  that  effect. 

Where,  on  the  trial  of  a  cause,  certain  facts  are  as- 
sumed to  exist,  without  the  proof  of  which  the  ac- 
tion could  not  have  been  maintained  or  defense  sus- 
tained, the  losing  party  on  a  motion  for  a  new  trial 
cannot  insist  upon  the  absence  of  such  facts  in  a 
case  made  on  which  to  move  for  a  new  trial. 

A  factor  del  credere  who  has  made  advances  upon 
goods  consigned  to  him  for  sale,  and  which  have 
been  delivered  to  a  third  person  to  forward,  has  a 
lien  upon  the  goods,  and  may  maintain  an  action 
against  the  bailee  for  non-delivery. 

Where  the  partner  of  a  bailee  refuses  to  deliver 
goods  to  the  owner,  saying  that  he  does  not  feel  au- 
thorized to  deliver  them  up  in  the  absence  of  his 
partner,  the  bailee  in  an  action  against  him  cannot 
object  that  the  demandant  did  not  exhibit  the  evi- 
dence of  his  title ;  if  that  was  the  true  reason  for 
the  non-delivery,  the  partner  should  have  said  so, 
and  if  the  refusal  had  been  made  in  good  faith,  the 
defendant  would  have  been  protected. 

A  bailee  acknowledging  by  receipt  to  hold  the 
goods  for  a  third  person,  is  in  itself  a  conversion, 
and  after  having  done  so,  and  the  agent  having 
placed  his  refusal  upon  the  absence  of  his  principal, 
the  bailee  cannot  claim  to  hold  on  the  ground  of 
lien  for  storage  and  charges  paid. 

In  an  action  of  replevin  in  the  detinet,  the  proof 
of  refusal  need  not  be  as  strong  as  in  trover. 

Citations— 4  Camp.,  31 ;  1  Bos.  &  P.,  563 ;  5  B.  & 
Aid.,  247,  632 ;  6  Taunt.,  433 ;  2  Carr.  &  P..  334 :  5 
Maule  &  S.,  349 ;  3  Price,  547.  567,  570 :  3  T.  R.,  119 ;  2 
Saund.  PI.  &  Ev.,  478,  479,  Am.  ed.,  1829 ;  4  Esp.,  156  ; 
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2  Bulstr.,  312,  313 :  3  Camp.,  215,  n ;  2  Mod.,  242 ;  1 
Esp.,  83,  115 ;  6  Serg.  &  R.,  300,  305 ;  2  Mas.,  77,  81 ;  2 
Rep.  Const.  Ct.,  239, 242.  243;  6  Barn.  &  C.,  36;  4  Rawle, 
120;  2  R.  S.,  430,  sec.  1,  2d  ed.;  435,  sec.  36;  2  Wh. 
Selw.,  1408-1412,  ed.  1839;  Moody  &  Rob.,  252 ;  1  Camp., 
410,  n.;  15  Wend.,  474 ;  9  Moore,  41 ;  2  Binjr.,  23. 

THIS  was  an  action  of  replevin,  tried  at  the 
N.  Y.  Circuit  in  Nov.,  1838,  before  the 
Hon.Ogden  Edwards, one  of  the  Circuit  Judges. 
*The  plaintiffs  declared  in  the  deti-  [*17O 
net  for  14  boxes  of  satinets,  containing  8,136 
yards  of  that  article.  The  plaintiffs,  commis- 
sion merchants  in  N.  Y.,  received  from  a  man- 
ufacturing establishment  in  Middlebury  Vt., 
conducted  by  M.  Tickner  &  Co.,  an  invoice  of 
upwards  of  4,491  yards  of  satinet,  accompa- 
nied by  a  letter  in  these  words:  "  Middlebury, 
Dec'r  24th,  1836,  consigned  to  Holbrook,  Nel- 
son &  Co. — Gent.  The  above  are  all  put  up, 
ready  to  send  to  Troy  as  soon  as  the  going  is 
suitable,  which  at  present  is  very  bad  ;  they 
will  be  forwarded  as  soon  as  may  be  and  in- 
sured ;"  and  subsequently  another  invoice  of 
3,645  yards,  also  accompanied  with  a  letter  in 
these  words  :  "Consigned  to  Holbrook,  Nel- 
son &  Co.,  Middlebury,  Jan'y  20,  1837.  Above 
you  have  the  balance  of  satts  belonging  to  us; 
11  cases  have  been  sent  to  White.  Baker  & 
Morrell  (Troy).  We  have  3  on  hand,  which 
we  intend  to  send  in  the  course  of  10  days. 
We  have  directed  them  to  insure  $3,000  on 
them."  Dec.  24,  1836,  M.  Ticknor  &  Co.  drew 
upon  the  plaintiffs  for  $2,000  at  three  months; 
Jan.  14,  1837,  for  another  $2,000  at  three 
months  ;  and  Jan.  28,  1837,  for  another  $2,000 
at  three  months — which  drafts  were  accepted 
by  the  plaintiffs.  The  plaintiffs  previous  to 
this  time  had  been  the  agents  of  M.  Ticknor  & 
Co.  in  selling  their  goods,  and  Nov.  1,  1836, 
M.  Ticknor  &  Co.  were  indebted  to  them  up 
wards  of  $3,000.  In  the  winter  of  1836  and 
1837,  White,  Baker  &  Morrell  received  for 
storage  from  M.  Ticknor  &  Co.  14  cases  of  sat- 
inets, marked  "  H.  N.  &  Co.,  53  Pine  Street, 
New  York "  (the  names  of  the  plaintiffs  are 
Lowell  Holbrook,  Thomas  S.  Nelson  and  Will- 
iam E.  Shepard,  conducting  business  under 
the  name  of  Holbrook,  Nelson  &  Co.),  subject 
to  future  orders,  and  with  directions  to  obtain 
insurance  to  the  amount  of  $3,000.  Feb.  10, 
1837,  White,  Baker  &  Morrell  sent  to  the  store 
of  Daniel  Wight,  the  defendant  in  this  cause, 
twelve  of  the  boxes  of  satinets,  in  pursuance 
of  an  order  from  M.  Ticknor  &  Co.,  in  these 
words:  "  Bennington,  Feb'y  4,  1837.  Messrs. 
White,  Baker  &  Morrell — Please  deliver  to 
Daniel  Wight  all  the  boxes  satinets  in  store,  as 
I  have  *agreed  with  him  to  forward  [*  1  7 1 
them  to  N.  York  ; "  which  were  received  by 
George  W.  Wight,  a  partner  of  Daniel  Wight, 
who  gave  a  receipt  for  them  dated  Feb.  10, 
1837,  signed,  "  D.  Wight  by  Geo.  W.  Wight." 
White,  Baker  &  Morrell  received  from  D. 
Wight  their  charges  for  storage  and  money 
advanced  for  insurance.  In  May,  1837,  Nel- 
son, one  of  the  plaintiffs  in  this  cause,  went  to 
the  place  of  business  of  D.  Wight,  where  he 
found  George  W.  Wight  (D.  Wight  not  being 
in),  and  demanded  the  satinets  in  question, 
saying  they  had  been  assigned  to  him  and  his 
partners  by  M.  Ticknor  &  Co. ,  to  which  George 
W.  Wight  answered,  that  he  did  not  feel  au- 
thorized to  deliver  up  any  goods  in  the  absence 
of  Daniel  Wight.  Whereupon  the  goods  were 
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replevied  by  the  plaintiffs  and  taken  away. 
After  the  goods  were  replevied,  D.  Wight  ac- 
knowledged that  his  instructions  were  to  send 
the  goods  to  the  plaintiffs  in  New  York,  and 
that  he  did  not  send  them  because  they  had 
been  assigned  by  M.  Ticknor  &  Co.,  to  Elna- 
than  B.  Goddard,  and  he  had  received  notice 
of  that  assignment.  • 

It  appeared  in  evidence  that  the  firm  of  M. 
Ticknor  &  Co.  consisted  of  Myron  Ticknor  and 
Stephen  Hinsdill;  Ticknor  residing  at  Middle 
bury,  and  carrying  on  the  manufacturing  busi- 
ness at  that  place,  and  Hinsdill  at  Bennington, 
at  a  distance  of  90  miles  from  Middlebury, con- 
ducting the  financial  part  of  the  business.  The 
invoices  were  in  the  handwriting  of  Ticknor, 
and  the  drafts  upon  the  plaintiffs  and  the  order 
to  White,  Baker  &  Morrell  being  in  the  hand- 
writing of  Hinsdill.  On  the  part  of  the  defend- 
ant, it  appeared  that  Feb.  9,  1837,  Ticknor,  to 
secure  Elnathan  B.  Goddard,  as  an  indorser 
for  the  firm  of  M.  Ticknor  &  Co.,  assigned  to 
him  the  fourteen  boxes  of  satinets  then  in  the 
hands  of  White.  Baker  &  Morrell, and  gave  or- 
ders to  the  latter  firm  to  deliver  the  goods  to 
Goddard.  George  W.  Wight,  Feb.  20,  1837, 
gave  a  receipt  in  these  words:  "Recvd.  in  store 
twelve  cases  of  satinet  from  M.  Ticknor  &  Co., 
subject  to  the  order  of  E.  B.  Goddard  of  Middle- 
bury,  Vt."  and  signed  thereto  the  name  of  the 
firm  of  "D.  Wight  &  Co.,  "of  which  firm  he  was 
a  member;  and  on  the  27th  of  the  same  month, 
172*]  *D.  Wight  himself  gave  a  similar  re- 
ceipt for  two  boxes  of  satinets.  Myron  Ticknor 
testified  that  he  sent  to  the  plaintiffs  the  in- 
voices produced  on  the  trial,  and  at  that  time 
intended  to  send  the  goods  to  them;  that  a  note 
of  the  firm  indorsed  by  Goddard  having  been 
protested,  he  assigned  the  satinets  as  security 
to  Goddard, not  knowing  at  the  time  that  Hins- 
dill had  drawn  the  drafts  produced  on  the  trial, 
and  believing  that  the  plaintiffs  had  a  suffi- 
ciency of  goods  in  their  hands  belonging  to  his 
firm  to  pay  and  satisfy  them  for  any  sum  they 
might  be  in  advance  for  the  firm.  He  further 
testified  that  there  was  no  bargain  or  under- 
standing between  him  and  the  plaintiffs  that 
the  title  to  the  goods  should  vest  in  the  plaint- 
ilfs;  that  he  directed  the  goods  to  be  insured  as 
the  property  of  his  firm. 

The  judge  charged  the  jury,  that  the  evidence 
was  sufficient  to  warrant  them  in  finding  that 
the  goods  were  received  by  the  defendant  to  be 
delivered  to  the  plaintiffs;  that  a  sufficient  de- 
mand had  been  made  before  suit  brought;  that 
the  defendant  not  having  claimed  a  lien  for 
storage  or  charges  at  the  time  of  the  demand, 
could  not  now  set  it  up  in  bar  of  the  action  ; 
that  if,  from  the  testimony,  they  should  come 
to  the  conclusion  that  there  was  a  contract  be- 
tween the  parties  that  the  property  should  be 
forwarded  to  the  plaintiffs  by  M.  Ticknor  & 
Co.,  and  that  the  plaintiffs  on  accepting  the 
drafts  should  be  satisfied  out  of  the  proceeds 
of  the  property,  the  plaintiffs  had  a  right  to  the 
property,  and  the  consignors  could  not  devest 
them  of  such  right ;  but  if,  on  the  contrary, 
they  should  come  to  the  conclusion  that  there 
was  not  such  a  contract,  and  that  the  accept- 
ances were  on  the  general  credit  of  the  consign- 
ors, then  the  latter  had  the  right  to  change  the 
destination  of  the  property, and  the  jury  would 
in  that  case  find  for  the  defendant.  To  which 
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charge  the  defendant  excepted.  The  jury  as- 
sessed the  value  of  the  goods  at  $3,675,  and 
found  a  verdict  for  the  plaintiffs, with  six  cents 
damages  and  six  cents  costs.  The  defendant 
moves  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  BT.  T.  Reynolds,  for  plaintiffs. 

*By  tht  Court,  Cowen,  J.  It  is  barely  [*  173 
necessary  to  state  this  case,  in  order  to  see  that 
the  question  whether  there  was  a  consignment 
for  a  valuable  consideration  to  the  plaintiffs, 
was  properly  left  to  the  jury ;  and  that  they 
have  rightly  disposed  of  it.  True,  Ticknor  tes- 
tifies that  there  was  no  agreement  by  which 
the  title  was  to  pass  ;  but  this  is  by  no  means 
conclusive.  He  could  speak  only  to  an  express 
or  direct  agreement;  and  so  far  he,  doubtless, 
spoke  correctly.  It  was  for  the  jury  to  look  at 
his  own  and  the  other  evidence  in  the  case, and 
collect  the  language  of  circumstances.  Tbe 
mere  course  of  business  between  M.  Ticknor  & 
Co.  and  the  plaintiffs  for  a  considerable  time 
previous  to  the  consignments  in  question, would 
have  warranted  them  in  saying  that  there  was 
an  intention  to  vest  the  title  in  the  plaintiffs. 
That  course  was,  for  the  plaintiffs  to  consign 
goods  from  time  to  time,  and  draw  against 
them  in  the  plaintiff's  hands.  After  that  the 
goods  in  question  are  consigned,  receipted  by 
the  defendant  at  Troy  to  hold  for  the  plaintiffs 
during  winter,  and  put  them  in  a  way  of  trans- 
portation to  N.  Y.  at  the  opening  of  navigation 
in  the  spring.  About  the  same  time,  as  if  to 
draw  against  these  very  goods,  come  the  bills 
of  exchange  for  $0,000.  Comparing  the  dates 
of  invoices.consignments  and  drafts.tbey  must 
have  appeared  to  the  plaintiffs  as  specially  de- 
signed to  make  parts  of  the  same  transaction. 
Vide,  Vertue  v.  Jewell,  4  Camp.,  31  ;  Haitte  v. 
Smith,  1  Bos.  &  P.,  563.  Add  to  this  the  obvi- 
ous position  in  which  the  detendant  stood, hold- 
ing, as  the  jury  had  a  clear  ground  for  saying, 
in  the  very  right  of  the  plaintiffs,  with  full 
knowledge  that  the  goods  were  directed  to 
them  ;  and  the  idea  of  disturbing  the  verdict 
as  against  the  weight  of  evidence  is  altogether 
inadmissible.  The  short  inference  is. that  there 
was  an  agreement  to  consign  these  goods  so  as 
to  raise  a  fund  in  the  plaintiff's  hands, on  which 
the  consignors  might  draw  immediately.  No 
matter  whether  the  goods  remained  at  Troy  or 
had  passed  on  to  N.  Y.  It  was  enough  that  the 
general  property  thus  passed  to  the  plaintiffs. 
The  right  of  possession  followed.  So  far  as  ti- 
tle is  concerned,  therefore,  the  action  was  well 
sustained  at  the  circuit;  for  *in  the  view[*l  74 
I  have  taken,  all  pretense  of  right  in  Goddard 
is  extinguished.  The  assignment  to  him  was 
some  weeks  posterior  to  that  under  which  the 
plaintiffs  acquired  title.  The  cases  cited  by  the 
defendant's  counsel,  so  far  as  they  go  to  the 
question  of  title,  have  no  application.  Ruck  v. 
Hatfield,  5  B.  &  Aid.,  632;  Craven  v.  Ryder.  6 
Taunt.,  433;  Thompson  v.  Trail,  2  Carr.  &  P., 
334.  They  were  all  cases  where  the  plaintiffs, 
the  vendors,  kept  possession  of  the  lighter- 
man's receipt  for  the  goods  consigned, the  ves- 
sel by  which  they  were  to  be  transported  yet 
lying  in  the  port  of  departure,  the  effect  of 
which  was  that  the  masters,  the  defendants, 
held  the  goods  for  the  vendors,  and  subject  to 
their  control.  Yet  without  waiting  for  a  sur- 
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render  of  such  receipts,  the  masters  signed  bills 
of  lading  to  the  consignees.  The  latter  failing 
to  pay,  the  plaintiffs  claimed  a  right  to  stop  the 

foods  in  transilu;  and  it  was  held  they  might, 
igning  bills  of  lading  was  held  to  be  a  con- 
version. But  in  the  case  at  bar,  the  plaintiffs 
had  not  failed  to  pay  ;  they  had  accepted  bills 
and  were  able  to  pay  ;  and  the  defendants,  so 
far  from  holding  for  the  vendors  or  consign- 
ors, held,  according  to  the  finding  of  the  jury, 
for  the  consignees,  the  plaintiffs.  Patten  v. 
Thompson,  5  Maule  &  S.,  349,  therefore,  has  no 
application. 

It  is  said  there  is  no  evidence  in  the  case  that 
the  plaintiffs  had  either  accepted  or  paid  the 
drafts.  There  is  not,  indeed,  any  direct  evi- 
dence; but  the  fact  of  acceptance  was  assumed 
throughout  the  trial.  The  judge  referred  to  it 
in  his  charge  to  the  jury.  It  is  strange,  if  such 
a  material  fact  were  out  of  the  case, that  it  was 
not  mentioned  as  an  objection  and  made  a  point. 

I  have  so  far  considered  the  consignment  as 
in  nature  of  a  sale.  But  take  it  that  the  abso- 
lute property  did  not  pass;  that  there  was  not 
evidence  enough  to  warrant  the  jury  in  saying 
that  it  did  ;  this  answers  only  one  view  of  the 
case.  If  the  plaintiffs  were  not  absolute  pur- 
chasers, still  they  were  factors  or  commission 
merchants  del  credere,  who  were  in  advance  or 
under  acceptance  on  the  credit  of  the  satinets 
to  their  full  value.  Then  the  goods  are  to  be 
taken  as  delivered  to  the  defendant  to  hold  for 
175*]  the  plaintiffs  in  that  Character.  This 
comes  to  the  same  thing  so  far  as  their  right  of 
action  is  concerned.  The  plaintiffs  had  a  lien 
with  possession  in  themselves;  for  the  defend- 
ant's possession  was  theirs.  The  contract  was 
not  merely  executory  like  that  in  the  case  cited 
by  the  counsel  for  the  defendant.  Nicfwls  v. 
Vlent,  3  Price,  547.  It  is  true  of  that  case,  that 
the  factor  del  credere  had  accepted  bills  against 
the  goods,  which  were,  indeed,  designed  for 
him,  and  were  put  on  the  way  to  him.  But 
they  did  not  come  to  his  hands  or  the  hands  of 
his  agent  until  after  the  consignor  had  commit- 
ted an  act  of  bankruptcy.  The  case  goes  en- 
tirely on  the  ground  that  the  contract  of  sale 
was  still  unexecuted;  that  the  vendor  himself, 
therefore,  had  a  right  to  stop  the  goods  and 
substitute  others  to  meet  the  consignees'  accept- 
ances. I  shall  only  refer  to  the  reasoning  of 
Baron  Graham  who  delivered  the  opinion  of 
the  court,  p.  567,  570,  etc.,  with  the  general 
declaration  that,  on  his  own  principles, had  the 
goods  been  delivered  as  the  jury  found  they 
were  here,  he  could  have  made  no  doubt  that 
the  right  of  the  consignees  for  the  amount  of 
their  acceptances  would  have  become  perfect- 
ly executed.  He  very  ably  reviews  the  previous 
cases,  and  among  others  Kinloch  v.  Craig,%  T. 
R. ,  119,  putting  them  on  the  correct  ground. 
The  plaintiffs,  then,  according  to  the  finding 
of  the  jury,  either  had  title  as  vendees  or  a  lien 
as  factors  del  credere  for  their  advances,  which 
is  the  same  thing  in  effect,  for  the  purposes  of 
this  action.  I  shall,  therefore,  consider  them 
the  same  as  vendees,  for  the  purposes  of  all  the 
other  questions  in  the  cause. 

Several  grounds  of  a  technical  character 
have  been  taken  by  the  defendant  in  the  course 
of  the  cause  which  it  becomes  necessary  to 
consider. 

The  supposed  variance  between  the  declara- 
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tion,  as  stating  a  delivery  to  the  defendant 
alone,  and  the  proof  as  showing  a  delivery  to 
him  and  his  partner,  which  was  objected  at 
the  circuit,  is  now  abandoned. 

But  Nelson,  the  plaintiff,  it  is  said,  showed 
no  authority  to  demand  the  goods.  The  de- 
fendant's partner  did  not  take  the  ground  that 
Nelson  had  no  title,  and  desired  time  to  ex- 
amine. *Had  he  done  so,  in  good  faith,  [*  1 76 
and  Nelson  had  refused  all  explanation,  there 
might  have  been  plausibility  in  objecting  that 
he  disclosed  no  right.  Doubtless,  all  the  de- 
fendant could  desire  to  know  was,  whether 
Nelson  belonged  to  the  N.  Y.  firm,  for  whom 
he  had  received  the  boxes.  Probably  not  so 
much;  for,  according  to  the  subsequent  ex- 
planation given  by  the  defendant,  he  had  tak- 
en his  ground  in  favor  of  Goddard,  who  had 
most  likely  indemnified  him.  If  not,  it  was  the 
defendant's  business  to  see  to  that.  To  consti- 
tute a  conversion,  it  is  said  the  refusal  to  de- 
liver must  be  positive  and  absolute,  not  merely 
evasive.  2  Saund.  PI.  &  Ev.,  478,  479,  Am.  ed., 
1829.  The  remark  is  there  illustrated  by  the 
case  of  Severin  v.  Keppett,  4  Esp.,  156.  This 
was  trover  against  a  silversmith,  for  plate  de- 
livered to  him,  for  the  purpose  of  having  it  re- 
paired; and  the  plate  being  repeatedly  demand- 
ed, he,  finally,  after  several  excuses  for  not  de- 
livering, and  obtaining  time,  sent  home  apart, 
and  on  a  demand  being  made  for  the  residue, 
refused,  saying  he  had  already  sent  it  home. 
This  he  knew  to  be  false.  Yet  the  plaintiff 
was  nonsuited,  Ld.  Ellenborough  saying  that 
where  a  man  takes  goods  under  a  contract  to 
deliver,  the  bare  non-delivery  is  not  to  be  con- 
sidered as  itself  amounting  to  a  tortious  con 
version.  It  is  true,  that  a  reasonable  excuse, 
made  in  good  faith,  ought  not  to  be  held  a 
conversion  haack  v.  Clark,  2  Bulst.,  312,  313. 
Ch.  J.  Coke  there  laid  down  the  law  as  it 
stands  at  this  day.  A  finder  or  bailee  of  goods 
is  not  to  be  entrapped.  If  the  finder  excuses 
himself,  as  wanting  time  to  ascertain  the  true 
owner,  and,  as  Coke  says,  lay  goods  up  and 
keep  them  for  that  cause",  and  for  the  true  own- 
er, to  be  delivered  whenever  the  finder  can 
reasonably  satisfy  himself  of  the  man,  this  is 
no  evidence  of  a  conversion.  So  where  the  de- 
fendant found  timber  on  his  premises,  which 
had,  under  permission  of  a  former  occupier, 
been  deposited  there  by  the  plaintiff,  and  on 
his  demanding  it,  the  defendant  told  him  he 
should  have  it,  if  he  would  bring  any  one  to 
prove  his  property.  Green  v.  Dunn,  3  Camp., 
215,  n.  So,  where  the  defendant,  a  servant, 
had  charge  of  a  warehouse  in  which  goods  had 
been  deposited,  and  on  their  being  demanded 
*of  him,  said  he  could  not  deliver  them  [*1 7  7 
without  an  order  from  his  masters.  Alexander 
v.  Southey,  5  B.  &  Aid..  247.  Best.  J.,  said, 
in  the  last  case,  an  unqualified  refusal  is  almost 
always  conclusive  evidence  of  a  conversion  ; 
but  if  there  be  a  qualification  annexed  to  it, 
then  the  question  is,  whether  it  be  a  reason- 
able one.  Bayley,  ,/..  said,  if  the  plaintiff  had 
informed  the  defendant  that  application  had 
been  made  to  his  masters,  and  they  had  re- 
fused, or  that  he  expected  the  defendant  to  go 
and  get  an  order,  and  after  that  he  had  re- 
fused, he  thought  that  would  have  amounted 
to  a  conversion  ;  but  here  he  would  not  have 
done  his  duty,  if  he  had  delivered  the  goods 
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without  an  application  to  his  employers.  Hol- 
royd,  J.,  compared  it  to  calling  on  a  servant 
at  a  gentleman's  house,  for  goods,  and  the  serv- 
ant delaying  for  orders.  He  cited  Mires  v. 
Solebay,  2  >lod.,  242,  as  in  point.  So,  if  the  de- 
mand be  not  made  by  the  owner,  and  the  re- 
fusal be  put  on  the  grou'nd  of  not  knowing 
the  owner;  and  therefore,  the  goods  be  kept 
till  he  can  be  ascertained,  or  if  the  defendant 
objects  a  want  of  power  to  make  the  demand, 
and  desire  a  delay  till  he  can  be  satisfied  on 
this  head.  Solomons  v.  Dawes.  1  Esp.,  83,  and 
vide,  Coore  v.  Galloway,  Id.,  115.  So  of  any 
reasonable  excuse  made  in  good  faith  at  the 
time,  the  goods  being  evidently  kept  with  a 
view  to  deliver  them  to  the  true  owner.  It  is, 
then,  the  business  of  the  plaintiff  to  obviate  the 
objections,  as  far  as  may  be  reasonably  re- 
quired. The  course  a  defendant  should  pursue 
under  this,  or  the  like  circumstances,  is  well 
considered  by  several  American  cases.  Jacoby 
v.  Laussalt,  6  Serg.  &  R.,  300,  305;  Watt  v.  Pot- 
ter, 2  Mas.,  77,  81;  Ratdiff  v.  Vance,  2  Rep. 
Const.  Ct.  S.  C.,  339,  242,  243.  In  the  case  at 
bar,  the  refusal  was  not  by  a  servant,  but  by 
the  defendant's  partner.  It  is  the  same  as  if 
the  demand  had  been  made  of  the  defendant 
personally,  and  he  had  said:  "No;  I  must  have 
time,"  without  saying  why;  concealing  the  fact 
that  Goddard  had  interposed  a  claim,  and  that 
he  had  given  a  receipt  to  hold  for  him.  We  do 
not  agree  that  the  refusal  of  the  silversmith  on 
the  fraudulent  ground  stated  in  Severin  v.Kep- 
pell,  was  such  an  evasion  as  the  law  allows.  It 
178*]  was  not  a  bare  non  delivery,  *  which 
we  concede  is  not  evidence  of  a  conversion, 
where  the  goods  came  lawfully  into  the  hands 
of  the  defendant.  Nor  can  we  accede  that  it 
was  a  reasonable  evasion  in  good  faith,  which 
all  the  cases  require,  from  Bulstrode  to  Barne- 
wall  &  Alderson.  Refusal  upon  a  ground  false 
or  deceptive  is  equivalent  to  a  general  refusal, 
which,  as  Best,  J.,  said,  is,  in  general,  con- 
clusive evidence  of  a  conversion.  Had  D. 
Wight  &  Co.,  the  defendants'  firm,  kept  the 
question  of  Goddard's  title  open,  and  George 
Wight  had  desired  time  to  be  satisfied  whether 
the  plaintiffs  had  a  prior  title,  doubtless  an  ex- 
planation of  that  matter  would  have  been 
given.  But  the  firm  had  actually  signed  a  re- 
ceipt acknowledging  to  hold  for  Goddard. 
This  was  in  itself  a  con  version.  Cravenv.  Ry- 
der, 6  Taunt.,  433  ;  Ruck  v.  Hatfield,  5  B.  & 
Aid.,  632  ;  Thompson  v.  Trail,  2  Carr.  &  P,, 
334  ;  8.  C.,  6  Barn.  &  C.,  36.  George  was  a 

Sarty  to  the  receipt.     That  he  concealed;  the 
en  for  storage  and  premiums  were  concealed; 
and  a  claim  interposed  for  time  to  consult, 
without  calling  Nelson's  attention  to  any  pos- 
sible difficulty  in  the  matter. 

One  word  further  as  to  the  objection  taken 
on  the  argument,  that  a  refusal  by  George 
Wight  would  not  be  evidence  of  a  conversion 
by  the  defendant.  That  was  on  the  assumption 
that  George  was  a  mere  clerk.  In  fact,  asl  have 
said,  he  was  a  partner  ;  and,  without  conced- 
ing that  a  refusal  by  a  clerk  would  not  be  evi- 
dence, it  is  enough  to  say,  that  on  the  clearest 
principle,  and  on  direct  authority,  where  goods 
are  received  by  partners,  a  demand  of  and  re- 
fusal by  one,  equally  affects  the  other.  Nixbet 
v.  Patton,  4  Rawle,  120,  and  cases  cited. 

Although  this  is  an  action  of  replevin  in  the 
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iii  tin,  t.  we  have  chosen  to  follow  the  counsel 
on  the  argument,  and  treat  it  as  an  action  of 
trover.  We  have  therefore  looked  to  see  wheth- 
er enough  was  proved  to  establish  a  conver- 
sion. In  this  sort  of  action,  however,  which 
merely  goes  for  a  wrong  detention,  2  R.  S., 
430,  2d  ed..  sec.  1;  Id.,  485.  sec.  86,  the  ground 
of  action  may  not  always  be  precisely  the 
same,  as  if  trover  had  been  brought.  It  '-»<  in- 
to bear  a  nearer  resemblance  to  detinue,  where 
the  requisite  evidence  may  not  *in  [*179 
every  case  be  so  strong  as  would  be  necessary 
to  make  out  a  conversion.  All  three  of  the  ac- 
tions, however,  no  doubt  depend  on  very  near- 
ly the  same  evidence,  both  for  the  prosecution 
and  defense,  where  the  receipt  of  the  good& 
was  originally  lawful.  The  ancient  distinction 
taken  by  Coke,  2  Bulst.,  313,  that  refusal  may 
be  a  ground  for  detinue,  where  it  will  not  main- 
tain trover,  is  very  nearly  if  not  quite  exploded 
by  the  modern  authorities. 

It  seems  to  me,  that  the  ground  on  which 
the  defendant,  by  his  partner,  confessedly  held 
on  to  the  goods,  puts  the  question  of  lien  out 
of  the  case.  The  defendant  had  forfeited  all 
claim  to  the  lien  by  tampering  with  the  title. 
He  had  notice  of  Goddard's  claim  ;  and  if  I 
may  so  say,  attorned  to  him.  It  is  like  the  case 
of  one  selling  or  pledging  the  goods.  2  Wheat. 
Selw.,  1408-1412,  and  cases  cited,  ed.  of  1839; 
Scott  v.  Xewington,  1  Mood.  &  R.,  252.  Either 
operates  as  a  forfeiture  of  his  lien,  if  the  act 
be  not  in  itself  a  conversion.  Taking  the  evi- 
dence and  the  course  of  the  defense  together, 
there  could  be  no  doubt  that  the  defendant  had 
completely  identified  himself  with  Goddard, 
and  held  and  defended  on  his  title  alone.  A 
tenant  who  has  attorned  to  another  loses  hia 
right  as  tenant,  and  cannot  afterwards  claim 
to  defend  for  want  of  notice  to  quit.  The  rule 
seems  to  be  much  the  same  in  respect  to  the 
lienholder.  He  must  not  do  any  positive  act 
hostile  to  the  claim  of  the  owner.  2  Wheat. 
Selw.,  1408,  ed.  of  1839. 

Again;  the  sale  or  pledging  of  goods  by  a 
bailee  is  in  itself  a  conversion.  No  demand 
would  be  necessary  in  trover,  nor  do  I  believe 
it  would  in  replevin,  although  the  declaration 
must,  by  section  36  of  the  statute,  aver  a  re- 
quest in  all  cases  of  wrongful  detainer.  A  re- 
quest is  considered  as  made  by  bringing  an  ac- 
tion where  there  is  a  precedent  duty  to  deliver. 
Is  not  the  co-operating  with  a  third  person,  re- 
ceipting from  and  holding  for  him,  equivalent 
to  a  pledging  of  the  goods?  The  case  at  bar, 
whether  the  defendant's  acts  in  conjunction 
with  Goddard  be  looked  at,  either  in  reference 
to  the  question  of  waiving  the  lien  or  a  positive 
conversion,  will  be  found  to  have  been  decided 
in  principle,  and  almost  in  circumstance,  by 
Thompson  v.  Trail,  2  Carr.  &*P.,  334;  [*18a 
8.  C.,6  Barn.&  C.,  86;  Vide,  also,  Ruck  v. Hat- 
field,  5  B.  &  Aid.,  632;  and  Craven  v.  Ryder, 
6  Taunt.,  483.  These  cases  all  decide  that 
where  a  bailee  holding  goods  for  the  vendors, 
signs  a  bill  of  lading  in  favor  of  the  vendees, 
this  act  is  itself  a  conversion.  The  principle 
is  directly  applicable.  Here  the  defendant 
holding  the  goods  for  the  plaintiffs  gives  a  re- 
ceipt acknowledging  to  hold  them  for  Goddard 
who  had  no  title.  But  if  this  were  not  so,  and 
supposing  the  question  of  lien  to  rest  on  what 
the  defendant's  partner  said  when  the  demand 
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•was  made,  omitting  to  mention  a  lien  and  tak- 
ing other  ground,  waives  it.  Without  denying 
Nelson's  right,  without  a  reason  able  excuse  for 
delay,  and  without  any  allusion  to  the  lien, 
George  Wight  said  the  goods  could  not  be  de- 
livered till  the  defendant  was  himself  consult- 
ed. Was  not  this,  of  itself,  taking  such  ground 
indepeadent  of  the  lien  as  brings  the  case  with- 
in Boardman  v.  Sill,  1  Camp.,  410,  ».,  which 
has  been  followed  by  this  court 2.  Everett  v. 
Saltus,  15  Wend.,  474.  These  cases  hold  that 
if  the  defendant  claim  the  goods  as  his  own,  he 
waives  his  lien.  The  reason,  as  given  in  the 
first  case,  was,  that  the  party  answering 
claimed  the  goods  on  a  ground  distinct  from 
the  lien.  George  Wight  here,  who  stood  in 
the  same  condition  as  the  defendant,  says  the 
satinets  cannot  be  given  up  till  the  latter  is 
consulted.  How  was  that  at  all  consistent  with 
the  lien?  George  knew  of  the  lien,  or  must  be 
taken  to  have  known.  What  need  then  of  de- 
laying and  baffling?  Why  not  say  at  once,  I 
must  have  the  money?  Boardman  v.  Sill  was 
reviewed  and  approved  in  White  v.  Garner,  9 
J.  B.  Moore,  41;  S.  C.,  2  Bing.,  23.  There  a 
dyer  and  miller,  who  had  a  lien,  being  applied 
to  for  the  goods,  answered  that  he  might  as 
well  give*  up  every  transaction  of  his  life.  The 
court  held  that  this  was  not  taking  ground  dis 
tinct  from  the  lien;  but  was  no  more  than  a 
general  refusal,  which  will  not  work  a  waiver. 
Indeed,  Best,  Ch.  J.,  thought  the  words  rather 
intimated  that  the  lien  must  be  paid.  But  the 
case  at  bar  cannot  be  called  one  of  general  re- 
fusal; that  is  where  no  specific  reason  what- 
ever is  given.  Here  it  is  distinctly  because  the 
defendant  was  absent,  a  thing  which  was  ap- 
181*]  patently  unconnected  with  any  *claim 
of  the  lien.  If  it  were  otherwise,  the  defend- 
ant's partner  could  easily  have  said  so.  It  is 
impossible,  however,  for  two  minds  to  differ 
on  what  was  really  meant.  The  whole  point 
ed  to  the  defense  made  at  the  trial,  which  set 
up  a  title  adverse  to  that  of  the  plaintiffs. 
George  refers  to  the  defendant  as  the  man  who 
must  be  consulted,  and  the  first  we  hear  of 
him  is  an  avowal  that  he  had  been  holding  on 
for  Goddard. 
A  new  trial  should  be  denied. 

Consignment— Presumption  of  title  in  consignee. 
Distinguished— 2  Hill,  151 ;  H.  &  D.,  216 ;  2  E.  D.  S., 
329  ;  1  Curt.,  133 ;  11  Wall.,  564;  78  111.,  327:  36  Mo.,  588. 

Replevin  in  detinet— Proof  of  refusal  required. 
Cited  in-3  Hill,  286  ;  7  How.  Pr.,  38  :  96  U.  S.,  268. 

Replevin— Lien  against  one  partner  for  refusal  of 
copartner.  Cited  in-4  Hill,  15 ;  42  How.  Pr.,  199 ;  57 
111.,  455. 

Objection— Deemed  waived  unless  taken  at  trial- 
Fact  assumed  to  exist.  Explained— 1  N.  Y.,  94. 

Cited  in— 8  N.  Y.,  206 ;  11  Barb.,  211. 

Trover— Demand.  Cited  in— 6  N.  Y.;  383 ;  11  Abb. 
Pr.,  362. 

Lien -Waiver  of.  Cited  in-7  N.  Y.,  294 ;  34  N,  Y., 
471;  83  N.  Y.,  561. 

Factor— Lien  of  and  action  by.  Cited  in— 25  N.Y., 
356 ;  49  N.  Y.,  74  ;  28  Barb.,  385  ;  1  Duer,  107  ;  1  Curt.. 
133 ;  31  Am.  Rep.,  162  (49  Iowa.  585). 

Refusal  to  deliver—  When  conversion.  Cited  in — 45 
N.  Y..  37  (6  Am.  Rep..  26) ;  48  N.  Y.,  12  ;  33  Barb.,  26  ; 
51  Barb.,  215 ;  11  Abb.  Pr.,  362 ;  3  Abb.  N.  S.,  123. 


THE  PEOPLE,  ex  rel.  TRAVER, 

THE  SUPERVISORS'  OF  THE  COUNTY 
OF  DUTCHESS. 

A  county  clerk  is  not  entitled  to  compensation 
for  continuing'  general  indexes  of  the  names  of 
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grant9rs  and  grantees,  mortgagors  and  mortgagees 
contained  in  the  books  of  records  in  his  office  of 
deeds  and  mortgages. 

Citations-2  R.  S.,  286,  sec.  61 ;  Laws,  1826,  p.  359 ;. 
Laws,  1827;  p.  203.  sec.  3. 

TVEMURRER  to  a  return  to  an  alternative 
jJ  mandamus.  The  alternative  writ  required 
the  defendants  to  audit  and  allow  the  relator's 
account,  as  late  clerk  of  the  County  of  Dutch- 
ess,  for  making  general  indexes  to  the  deeds 
and  mortgages  recorded  in  that  county,  from 
1832  to  1838.  pursuant  to  the  Statutes  of  1826, 
p.  359,  ch.  313.  On  the  return  to  the  alterna- 
tive writ,  it  appeared  that  the  relator  vas 
clerk  from  Jan.  1,  1829,  to  Jan.  1,  1838.  In 
Feb.,  1829,  the  Court  of  C.  P.  of  Dutchess, 
made  an  order,  in  pursuance  of  the  Act  of 
1826,  requiring  the  relator  to  provide  books, 
and  make  the  general  indexes  contemplated  by 
that  Act.  The  relator  complied  with  the  or- 
der, and  made  the  indexes  up  to  Jan.  1,  1882^ 
for  which  the  Supervisors  allowed  and  paid, 
him  $950,  in  addition  to  the  expense  of  sta- 
tionary, binding,  cutting  and  preparing  books. 
The  relator  afterwards  continued  the  general 
indexes,  by  entering  the  deeds  and  mortgages 
recorded  for  the  time  being,  from  Jan.  1, 1832,. 
to  the  end  of  his  term,  Jan  1,  1838.  For  this  last 
service  he  presented  an  account  to  the  Super- 
visors, at  their  annual  meeting  in  Nov.,  1838, 
amounting  to  $580,  but  *the  Board  re-  [*182 
fused  to  allow  anything.  There  had  been  no 
new  order  by  the  Court  of  C.  P.  after  the  or- 
der made  in  1829.  The  relator  demurred  to 
the  return,  and  the  defendants  joined  in  de- 
murrer. 

Mr.  S-  Barculo,  for  relator. 

Mr.  D.  V.  N.  Radcliff,  for  defendants. 

By  the  Court,  Bronson,  J  It  was  formerly 
the  practice  to  make  an  index  to  each  volume 
of  the  county  records;  and  that  course  is  still 
required  by  law,  2  R  S.,  286,  sec.  61,  though 
it  may,  perhaps,  be  dispensed  with  in  those 
counties  which  have  procured  general  indices 
under  the  Act  of  1826.  The  old  mode  has  in 
fact  been  dispensed  with  in  the  County  of 
Dutchess  since  the  general  indices  were  com- 
pleted at  the  end  of  the  year  1831.  After  that 
period  the  relator,  when  he  recorded  a  deed  or 
mortgage,  omitted  making  an  index  in  the  par- 
ticular book,  and  made  the  proper  entry  in  the 
general  index.  This  cost  him  no  more  labor 
than  the  old  mode;  and  it  rendered  the  search- 
es much  more  convenient,  both  for  him  and 
the  public.  He  has  not  done  the  same  thing 
twice,  or  in  two  forms — once  under  the,  gen- 
eral law,  and  again  under  the  Act  of  1826 — 
and.  in  an  equitable  point  of  view,  the  Super- 
visors acted  very  properly  in  rejecting  his 
claim. 

But  I  shall  not  place  my  opinion  upon  that 
ground  If  he  had  continued  the  index  in  each 
volume  of  records  after  the  year  1831,  the 
charge  for  continuing  the  general  indices  after 
they  had  once  been  completed,  could  not  be 
allowed.  By  the  Act  of  1826,  it  was  made  the 
duty  of  every  county  clerk,  whenever  directed 
by  the  Court  of  C.  P.  of  the  County,  to  pro- 
vide proper  books  for  making  general  indices 
of  all  deeds  and  mortgages  recorded  or  regis- 
tered in  his  county,  and  to  index  in  alphabet- 
ical order  all  such  deeds  and  mortgages.  The 
indices  of  deeds  and  mortgages  were  to  be  en- 
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tcred  in  separate  books,  and  sufficient  room 
was  to  be  left  to  make  further  entries  from 
time  to  time;  "  and  when  the  said  indices  shall 
be  so  completed,"  the  Board  of  Supervisors  of 
183*]  *the  county  were  to  audit  and  pay  the 
account  of  the  clerk  for  services  and  expenses. 
There  was  a  proviso  that  the  Act  should  not 
extend  to  any  county  where  such  indices  had 
already  been  provided.  Stat.,  1826,  p.  359. 
The  Act  was  amended  the  next  year,  Stat., 
1827,  p.  203,  sec.  3,  but  the  amendment  does 
not  affect  the  present  question.  The  relator 
made  and  completed  the  general  indices  for 
his  county,  in  pursuance  of  the  order  of  the 
court  directing  it  to  be  done,  and  was  paid  for 
his  services  and  expenses  pursuant  to  the  stat- 
ute. The  Act  of  1826  had  then  performed  its 
office,  so  far  as  it  related  to  the  County  of 
Dutchess.  It  contained  no  provision  for  a  sec- 
ond order  by  the  Court  of  C.  P.  and  none  was 
in  fact  made.  In  continuing  the  general  in- 
dices after  they  were  once  completed  accord- 
ing to  the  statute,  the  relator  undoubtedly  act- 
ed with  reference  to  his  own  convenience  in 
making  searches,  and  has  had  his  compensa- 
tion in  the  fees  allowed  by  law  for  those  serv- 
ices. If  he  has  done  more  than  his  duty,  he 
acted  voluntarily,  and  has  no  legal  claim  upon 
the  county  for  compensation. 

The  relator's  counsel  thought  it  important  to 
notice  that  the  Act  of  1826  was  not  repealed  in 
the  general  revision  of  the  laws  in  1830.  In 
relation  to  those  counties  which  had  already 
procured  general  indices,  the  Act  had  answered 
the  end  for  which  it  was  made,  and  there  was 
no  occasion  for  repealing  it;  and  in  relation  to 
other  counties,  the  Act  was  properly  left  in 
force,  to  the  end  that  general  indices  might  be 
provided  whenever  the  County  Court  should 
so  direct.  The  omission  to  repeal  the  statute 
does  not  prove  that  the  Legislature  intended 
the  clerks  should  be  paid  for  continuing  gen- 
eral indices  which  had  already  been  made. 

It  is,  of  course,  unnecessary  to  consider  the 
other  questions  which  were  mentioned  on  the 
argument. 

Judgment  for  defendants. 

Cited  In— 1  Abb.  N.  C.,  387. 


184*1  *GILLET 

v. 
HUTCHINSON'S  ADMINISTRATORS. 

Action  against  Administrator — Pleading — Join- 
der of  Counts. 

In  an  action  against  an  administrator,  the  plaint- 
iff cannot  join  a  count  on  a  promise  by  the  intestate 
with  counts  on  promises  by  the  administrator  for 
causes  of  action  accruing1  since  the  death  of  the  in- 
testate; a  promise  by  the  administrator  on  an  ac- 
count stated  of  moneys  due  from  the  intestate  in 
his  lifetime  may  be  Joined  with  a  count  on  a  prom- 
ise by  the  intestate,  but  not  a  promise  by  the  ad- 
ministrator on  an  account  stated  of  moneys  due 
from  himself. 

Citations— 8  Johns.,  440 ;  1  H.  Bl.,  108 ;  2  Bos.  &  P.; 
424  ;  7  Taunt.,  580 ;  4  T.  R.,  347  ;  2  Saund.,  117  e,  n. 
12  Johns..  349  ;  7  Cow.,  58;  3  Wend.,  244. 

Tl/riSJpINDER  of  counts.  The  declaration  in 
1U.  this  case  contained  several  counts.  In  the 
first, the  plaintiff  declares  on  a  promissory  note 
dated  Oct.  1,  1836,  made  by  John  W.  Dygert 
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for  $300,  payable  one  year  after  date  to  the  or- 
der of  the  intestate,  and  indorsed  by  him  in 
his  lifetime  to  the  plaintiff;  averring  a  demand, 
and  non-payment  by  the  maker  when  the  note 
fell  due,  and  notice  to  the  defendants  as  ad- 
ministrators, the  intestate  being  then  dead, and 
then  stating  a  promise  by  the  administrators 
to  pay  the  note.  The  second  count  is  on  a  like 
note,  omitting  averment  of  notice  of  non-pay- 
ment. The  third  count  is  for  money  lent  by  the 
plaintiff  to  the  defendants,  as  administrators 
Fourth,  for  money  paid,  etc.,  by  the  plaintiff 
to  and  for  the  use  of  the  defendants,  adminis- 
trators as  aforesaid.  Fifth,  for  money  had  and 
received  by  the  defendants,  administrators  as 
aforesaid,  to  and  for  the  use  of  the  plaintiff. 
Sixth,  for  that  the  defendants,  administrators 
as  aforesaid, accounted  together  with  the  plaint- 
iff of  and  concerning  divers  sums  of  money  be- 
fore that  time  due  arid  owing  from  the  defend- 
ants, administrators  as  aforesaid  to  the  plaint- 
iff, etc.  Demurrer  and  joinder. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  J.  V.  L.  Pruyn,  for  plaintiff. 

By  tfie  Court,  Bronson,  J.  Independent  of 
minor  objections,  there  is  a  fatal  misjoinder  of 
counts.  The  first  two  counts  are  on  promises 
made  by  the  intestate  in  his*  lifetime,  [*  1 85 
though  the  right  of  action  did  not  accrue  until 
after  his  death.  On  these  counts  the  judg- 
ment would  be  de  bonis  intestatoris;  although 
a  promise  by  the  administrators  is  alleged,  the 
counts  show  that  the  original  obligation  was 
contracted  by  the  intestate.  Carter  v.  Phelps,  8 
Johns.,  440.  The  four  remaining  counts  are  on 
promises  made  by  the  administrators.and  relate 
wholly  to  transactions  after  the  death  of  the  in- 
testate. On  these  counts,  the  judgment  would  be 
de  bonis  propriis.  As  to  the  money  counts,  -aide, 
Rose  v.  Bowler,  1  H.  Bl. ,  108;  Bridgen  v.  Parkes, 
2  Bos.  &  P..  424;  Powell  v.  Graham,  7  Taunt., 
580;  Jennings  v.  Newman,  4  T.  R.,  347;  2 
Saund.,  1176,  n.;  Myerv.  Cole,  12  Johns.,  349; 
Demott  v.  Field,  7  Cow.,  58.  The  count  upon 
an  account  stated,  might  have  been  joined 
with  the  first  two  counts, if  the  accounting  had 
been  of  moneys  due  from  the  intestate  in  his 
lifetime;  but  it  is  of  moneys  due  from  the  ad- 
ministrators. Reynolds  v.  Reynolds,  8  Wend., 
244.  The  case  of  Powell  v.  Grafiam,  7  Taunt., 
580,  so  far  as  it  relates  to  the  insimul  computas- 
sent  count,  is  not  law  in  this  State,  if  it  is  in 
England. 

Beyond  the  misjoinder,  the  second  count  is 
bad,  for  not  averring  notice  of  demand  and 
non-payment  of  the  note;  and  the  other  counts 
are  not  very  formally  drawn. 

Judgment  for  defendants. 

Explained-41  N.  Y.,  320. 

Cited  in-H.  &  D.,  389;  14  Barb.,  116. 


NEIL  v.  ABEL  &  ANNAS. 

Justice  Court — Practice — Jury — Minutes  of  the 
Trial. 

Where  a  cause  was  tried  in  a  justice's  court,  and 
the  justice  at  the  request  of  the  Jury,  after  the3'  hnrl 
retired  to  consider  of  their  verdict,  frave  them, with- 
out the  consent  of  the  parties,  his  minutes  of  the 
trial,  the  C.  P.  on  certinrarl,  reversed  the  judgment 
rendered  on  the  verdict  of  the  jury,  and  this  court, 
on  writ  of  error,  affirmed  the  judgment  of  the  C.  P. 
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Citations-Trials  per  pais,  247,  ch.12;  Co.  Litt.,  227 
h  -Cow  Tr.,  541,  543 ;  3  Johns.,  352 ;  Cro.  Ehz.,  189 ; 
Bull,  N.'P.,  308,  ed  of  1806 ;  10  Johns.,  239;  13  Johns., 
487. 

ERROR  from  the  Tompkins  C.  P.  Neil  sued 
Abel  &  Annas,  before  a  justice,  upon  con- 
tract, and  on  a  trial  by  jury,  recovered  $25  and 
costs.  On  certiorari,  from  the  C.  P.,  the  jus- 
186*]  tice  returned,  among  other  things,*that 
after  the  jury  had  retired  under  the  charge  of 
a  constable,  to  deliberate  on  their  verdict,  and 
had  been  out  some  time,  the  constable  attend- 
ing them  came  to  him  and  requested  that  the 
jury  might  have  the  minutes  of  the  trial  which 
had  been  kept  by  him  (the  justice)  saying,  it 
was  the  request  of  the  jury, whereupon  the  jus- 
tice, without  consulting  the  parties,  handed 
his  minutes  to  the  constable.  About  five  min- 
utes afterwards,  the  plaintiff's  counsel  asked 
the  justice  if  the  jury  had  the  minutes, and  the 
justice  thereupon  related  to  the  counsel  of  both 
parties  what  had  been  done.  The  counsel  an- 
swered, that  it  was  improper  to  give  the  min- 
utes to  the  jury, without  the  consent  of  parties. 
The  justice  thereupon  immediately  went  to  the 
door  of  the  jury  room  and  demanded  of  the 
constable  the  minutes,  which  were  immediate- 
Iv  handed  to  him.  The  justice  did  not  go  into 
the  room,  nor  speak  to  the  jury.  The  jury  aft- 
erwards rendered  their  verdict  for  the  plaintiff. 
The  C.  P.  reversed  the  judgment  on  the  sole 
ground  "that  the  justice  improperly  permit- 
ted the  jury  to  have  the  use  of  his  minutes." 
The  plaintiff  now  brings  error. 

Mr.  S.  Crittenden,  Jr.,  for  plaintiff  in  er- 
ror. 

Mr.  H.  D.  Barto,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  has  always 
been  the  policy  of  the  law  to  watch  over  the 
deliberations  of  the  jury  with  great  care,  and 
scrupulously  to  guard  them  againt  any  extra- 
neous influences.  Many  of  the  cases  on  this 
subject  are  collected  in  Trials  per  pais,  247,  ch. 
12;  Co.  Litt.,  227  b,  and  Cow,  Tr.,  541,  543. 

In  general,  the  jurors  cannot  take  with  them, 
when  they  retire  to  deliberate,  anything  but 
records  and  sealed  instruments,  without  the 
consent  of  parties.  But  if  they  take  an  un- 
sealed paper  without  reading  it,  that  will  not 
avoid  the  verdict.  Hackley  v.  Hastie,  3  Johns. , 
252.  The  fact  that  the  paper  taken  by  the  jury 
in  that  case  was  not  read,  was  proved  by  the 
187*]  oaths  of  three  of  the  jurors.  Had  *it 
not  been  proved,  the  verdict  would,  I  think, 
have  been  set  aside. 

The  justice  gave  the  jury  his  minutes  or 
notes  of  the  trial,  and  the  case  is  much  like 
those  in  which  the  jurors  have  re  examined  a 
witness,  or  conferred  with  the  justice  in  rela 
tion  to  the  evidence,  or  some  other  matter,  aft 
er  they  had  retired  to  consider  on  their  verdict 
In  Metcalfe  v.  Deane,  Cro.  Eliz.,  189,  after  the 
jurors  had  gone  from  the  bar  they  called  one 
of  the  witnesses  sworn  on  the  trial,  who  "  re 
cited  again  his  evidence  to  them,"  and  it  was 
held  that  the  verdict  was  not  good.  Bulle 
says,  if  they  examine  witnesses  by  themselves 
though  the  same  evidence  that  was  given  in 
court,  it  will  avoid  the  verdict;  but  they  maj 
come  back  into  court  to  hear  the  evidence  of  i 
thing  whereof  they  are  in  doubt.  Bull.  N.  P. 
308,  ed.  1806.  In  Bunn  v.  Oroul,  10  Johns. 
239,  the  jury,  while  deliberating,  requested  th 
WEND.  24.  N.  Y.  R.,  14. 


ustice  to  inform  them  whether  a  particular 
oint  of  evidence  had  been  given;  the  justice 
inswered  that  it  had  been  given,  and  men- 
ioned  the  witness  who  had  testified  to  the  fact. 
This  was  held  a  sufficient  ground  for  revers- 
ng  the  judgment.  The  court  said,  the  allow- 
ance of  such  a  practice  would  be  dangerous  to 
he  rights  of  parties.  The  recollection  of  the 
ustice  might  not  be  accurate  as  to  what  the 
witness  had  said;  the  testimony  might  be  mis- 
itated,  when,  if  the  parties  were  present,  or 
he  witnesses  again  called  to  repeat  their  testi- 
mony, any  mistake  might  be  corrected.  These 
remarks  apply  with  equal  force  to  the  minutes 
of  testimony  kept  by  the  justice,  which  are 
usually  very  imperfect.  In  Taylor  v.  Botsford, 
13  Johns.,  487,  the  judgment  was  reversed, be- 
ause  the  justice  went  into  the  jury  room  to 
answer  certain  questions  proposed  to  him  by 
the  jury,  without  being  accompanied  by  the 
sarties;  and  it  was  held  not  enough  that  the 
plaintiff  in  error  knew  the  justice  was  going  in, 
and  made  no  objection. 

There  is  no  room  in  this  case  for  inferring 
the  consent  of  the  parties  to  the  delivery  of  the 
minutes  to  the  jury.  And  besides,  in  Taylor  v. 
Botsford,  it  was  said  by  the  court,  that  the 
onsent  ought  not  to  be  matter  of  inference  ; 
it  *ought  to  appear  affirmatively,  that  [*188 
it  was  done  with  the  consent  of  parties. 

The  C.  P.  were  right  in  holding  this  to  be  a 
fatal  error. 
Judgment  affirmed. 

Explained-55  Barb.,  501. 

Followed— 14  Hun,  450. 

Cited  in-51  N.  Y.,  561;  67  How.  Pr.,  68;  Olcott,  202 


DIXON  v.  CLOW. 

Easements — Right  to  Cut  a  Ditch  or  Watercourse 
in  the  Lands  of  Another — Owner  of  Lands 
May  Erect  Fences  Over  such  Water -course — 
Bemmal  of  Fences — Damages — Trespass. 

Where  a  party  had  an  easement  in  the  land  of 
another,  viz.:  the  right  to  cut  a  ditch  or  water- 
course, it  was  held,  that  the  owner  of  the  land  had 
the  right  to  erect  fences  across  the  water-course, 
and  that  if  the  other  unnecessarily  or  wantonly  re- 
moved them,  he  was  liable  in  damages ;  and  that  the 
owner,  for  such  removal  of  the  fences,  was  entitled 
to  recover,  though  no  actual  damage  was  proved. 
Every  unauthorized  entry  upon  the  land  of  another 
is  a  trespass  for  which  an  action  lies,  though  the 
damages  be  merely  nominal. 

T7RROR  from  the  Cayuga  C.  P.  Dixon 
-Cj  brought  trespass  quare  clausum  fregit 
against  Clow  in  the  court  below,  and  declared 
for  breaking  and  entering  his  close  on  several 
occasions,  pulling  down  his  fences,  etc.  On  the 
trial  the  defendant  justified  under  a  grant  for  a 
ditch  or  water-course  over  the  plaintiff's  land. 
Apr.  22,  1832,  the  plaintiff,  by  deed,  for  the 
consideration  of  $200,  conveyed  in  fee  to  one 
Garlick,  whose  title  the  defendant  had  subse- 
quently acquired,  a  piece  of  land  in  the  town 
of  Brutus,  100  feet  long  and  70  feet  wide,  to- 
gether with  the  right  and  privilege  of  taking 
the  water  from  the  Cold  Spring  brook  which 
ran  through  the  plaintiff's  farm,  for  the  pur- 
pose of  carrying  water  works  to  be  erected  on 
the  piece  of  land  granted.  The  water  was  to 
be  carried  about  half  a  mile  over  the  plaintiff's 
land,  in  a  canal  to  be  constructed  for  that  pur- 
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pose,  not  more  than  six  feet  wide  at  the  bottom. 
The  course  of  the  canal  was  specified,  and  at 
one  point  there  was  to  be  a  dam  for  the  pur- 
pose of  turning  the  water.  The  grant  was 
made  subject  to  the  rights  of  the  State  in  a 
feeder  to  the  Erie  Canal.  In  the  spring  of  1838, 
the  defendant  entered  and  constructed  about 
twelve  chains  in  length  of  the -canal  or  ditch, 
making  it  about  three  feet  wide  at  the  bottom, 
189*]  and  built  a  *dam  by  which  the  water 
was  turned  into  the  ditch,  and  on  two  or  three 
occasions  he  threw  down  the  plaintiff's  fences 
and  opened  and  exposed  his  field  to  the  road. 
He  removed  four  lengths  of  fence  at  two  places 
where  the  fence  passed  across  the  site  of  the 
ditch,  and  this  at  a  time  when  he  did  not  enter 
with  teams.  In  the  summer  of  1838  repairs 
were  made ;  and  the  defendant  through  the 
season  went  almost  daily  to  the  dam  to  shut 
the  gate  and  regulate  the  flow  of  water.  Ev- 
idence was  given  tending  to  show  that  the  de- 
fendant had  exceeded  the  authority  conferred 
by  the  grant ;  but  the  plaintiff  did  not  show 
that  he  had  sustained  any  particular  amount  of 
damages.  The  plaintiff  requested  the  court  to 
instruct  the  jury  :  1.  That  the  grant  only  gave 
the  right  to  enter  on  the  plaintiff's  land  for  the 
purpose  of  digging  and  repairing  the  ditch  ;  2. 
That  the  plaintiff  had  the  right  to  include  the 
ditch  in  fencing  his  fields,  and  that  the  defend- 
ant had  no  right  to  remove  the  fences  except 
when  it  was  necessary  to  enter  with  teams,  re- 
storing the  fences  again  when  the  repairs  were 
made  ;  3.  That  the  defendant  had  no  right  by 
the  grant  to  an  open  way  along  the  water- 
course ;  and  4.  That  the  jury  had  a  right  to 
presume  damages  from  the  acts  proved.  But 
the  court  refused  so  to  charge,  and  instructed 
the  jury,  that  they  doubted  much  whether  the 
jury  could  find  a  verdict  for  the  plaintiff,  when 
he  not  only  had  not  proved  any  sum  as  dam- 
ages in  consequence  of  the  defendant's  acts, 
but  after  being  inquired  of  by  the  court 
whether  he  intended  to  prove  the  amount  of 
his  damages,  his  counsel  answered  that  he  did 
not  intend  to  offer  any  proof  of  the  amount  of 
damages.  On  the  subject  of  the  grant,  the 
court  charged  that  Garlick  and  his  assigns  had 
the  full  right  to  enter  upon  the  premises  de- 
scribed in  the  deed,  along  the  course  of  the 
ditch,  for  constructing  and  repairing  the  same, 
and  that  the  plaintiff  had  no  right  to  build  any 
fence  that  should  run  across  the  bank  and  the 
ditch,  thereby  obstructing  the  defendant  from 
free  access  to  the  ditch,  up  and  down  the 
same,  for  the  purpose  aforesaid  ;  that  if  he  had 
a  right  to  build  any  fence,  he  might  build  a 
stone  wall,  and  then  the  defendant  could  not 
get  to  his  ditch  to  repair  ;  that  the  defendant 
had  a  right  to  go  along  the  line  of  his  ditch 
19O*]  without  Obstruction  for  the  purpose 
aforesaid.  To  the  charge,  and  to  the  refusal  to 
charge  as  requested,  the  plaintiff  excepted. 
The  jury  found  a  verdict  for  the  defendant, 
and  the  plaintiff  now  brings  error. 

Mr.  J.  Porter,  for  plaintiff  in  error. 

Mr.  A.  Gould,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  defendant 
has  an  easement  in  the  plaintiff's  land,  and 
must  be  allowed  to  enjoy  it  in  such  a  manner 
as  will  secure  to  him  all  the  advantages  con- 
templated by  the  grant. 
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his  own  privileges  as  not  to  do  any  unneces- 
sary injury  to  the  plaintiff.  It  is  evident  from 
the  prior  right  of  the  State,  the  small  amount 
of  consideration  in  the  deed,  and  the  capacity 
of  the  ditch,  so  far  as  it  has  been  constructed, 
that  only  a  very  small  quantity  of  water  was  to 
be  conducted  over  the  plaintiff's  land  ;  and 
that  the  "water-works"  or  machinery  to  be 
erected  on  the  defendant's  lot  were  of  no  great 
extent  or  importance.  I  cannot  think  that  a 
reasonable  construction  of  this  grant,  which,  in 
effect,  gives  the  defendant  an  unobstructed 
right  of  way  along  the  ditch,  and  compels  the 
plaintiff  either  to  throw  open  his  fields,  or  to 
erect  a  fence  on  both  sides  of  the  canal  for  the 
whole  distance  of  half  a  mile  that  it  passes 
over  his  land.  If  the  plaintiff  may  include  the 
ditch  in  his  fields,  by  extending  across  the 
banks  a  fence  which  can  easily  be  removed  in 
case  of  necessity,  it  does  not  follow  that  he  can 
build  a  stone  wall  which  will  wholly  exclude 
the  defendant  from  his  water-course.  The 
court  held  that  the  plaintiff  had  no  right  to 
build  any  fence  that  should  run  across  the 
bank.  I  cannotsee  that  this  is  a  necessary  con- 
clusion of  law  on  the  facts  detailed  in  the  bill 
of  exceptions.  The  case  should,  I  think,  have 
been  submitted  to  the  jury  to  say,  whether  the 
acts  of  which  the  plaintiff  complains  were  nec- 
essary to  the  enjoyment  of  the  defendant's 
privileges,  or  whether  he  acted  wantonly,  and 
did  an  unnecessary  injury  to  the  plaintiff. 

II.  If  the  plaintiff  succeeded  in  showing  an 
unlawful  entry  *upon  his  land,  or  that  [*  1  9  1 
his  fences  or  any  portion  of  them  were  im- 
properly thrown  down  and  his  fields  exposed, 
he  was  entitled  to  a  verdict  for  nominal  dam- 
ages at  the  least.  It  was  not  necessary  for  him 
to  prove  a  sum,  or  that  any  particular  amount 
of  damages  had  been  sustained ;  and  the  charge 
was  in  this  respect  improper.  From  the  plead- 
ings and  the  course  of  the  trial,  it  is  evident 
that  the  action  was  brought  for  the  purpose  of 
trying  the  extent  of  the  defendant's  right.  It 
is  suggested,  and  is  probably  true,  that  a  suit 
was  first  commenced  in  a  justice's  court,  whero 
the  defendant  pleaded  title,  and  thus  made  it 
necessary  for  the  plaintiff  to  sue  in  the  C.  P. 
But  however  that  fact  may  be,  every  unau- 
thorized entry  upon  the  land  of  another  is  a 
trespass,  and  whether  the  owner  suffer  much 
or  little  he  is  entitled  to  a  verdict  for  some 
damages. 

Judgment  reversed. 

Cited  in-24  Hun,  232,  407  ;  88  How.  Pr.,  328 :  1  Hilt., 
40 :  10  AlJen.  637. 


J.   &  J.   FREELAND  v.  SOUTHWORTH. 

Fixtures — Stoves  a» —  Vendor  and  Vendee. 

As  between  a  vendor  and  vendee  of  land  upon 
which  there  was  a  dwelling-house  without  a  fire- 
place, and  without  a  chimney  except  from  the 
chamber  floor,  it  was  held,  that  a  stove  from  which 
went  a  pipe  into  the  lower  end  of  the  chimney  was 
not  a  fixture,  and  did  not  pass  with  the  land  to  the 
purchaser. 


Citations— 20  Wend.,  i 
sees.  9. 10;  367,  sec.  22. 


7  Mass.,  432 ;  2  R.  S.,  i 


TERROR  from  the  Tompkins  C.  P.  South- 
J-J  worth  brought  an  action  of  trespass  before 
a  justice  against  the  two  Freelands,  for  taking 

WEND.  24. 
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and  carrying  away  a  stove  and  pipe;  and  on  a 
trial,  judgment  was  rendered  for  the  plaintiff, 
which  the  defendants  removed  into  the  0.  P. 
by  certiorari,  where  the  judgment  was  affirmed, 
and  the  defendants  now  bring  error.  The  sole 
question  on  the  trial  was,  whether  the  stove, 
as  between  the  vendor  and  vendee  of  the<  real 
estate,  was  a  fixture  and  passed  to  the  plaintiff 
as  a  purchaser.  The  facts  were  undisputed. 
One  of  the  defendants  sold  and  conveyed  to 
the  plaintiff  a  farm  on  which  there  was  a  d  well- 
ing-house,  and  agreed  to  give  possession  soon 
afterwards.  There  was  no  fire-place  in  the 
192*]  house,  *and  no  chimney,  except  from 
the  chamber-floor  upwards.  The  pipe  went 
directly  upward  from  the  stove  into  the  lower 
end  of  the  chimney,  where  it  was  fastened  by 
putting  pieces  of  bricks  around  it.  The  defend- 
ants removed  the  pieces  of  brick  and  took  down 
the  stove-pipe,  without  doing  any  damage  to 
the  chimney,  and  carried  away  the  property. 
Before  the  justice  and  in  the  C.  P.  it  was  held 
that  the  stove  and  pipe  passed  to  the  plaintiff 
by  the  deed. 

Messrs.  Freer  and  Love,  for  plaintiffs -in 
error. 

Mr.  H.  S.  Walbridge,  for  defendant  in 
error., 

By  the  Court, "Branson,  J.  We  have  recently 
had  occasion  to  examine  this  subject  very  much 
at  large,  in  a  case  between  tenants  in  common 
on  a  partition  of  their  property  ;  and  it  would 
be  useless  to  review  the  numerous  cases  in  re- 
lation to  fixtures  a  second  time.  Walker  v.  Sher- 
man, 20  Wend.,  636.  I  think  the  stove  and 
pipe  were  not  affixed  to  the  freehold,  and  did 
not  pass  by  the  conveyance  of  the  land  to  the 

Elaintiff.  It  is  not  alleged  that^  the  stove  was 
istened  to  the  building  in  any  'manner  what- 
ever, and  the  temporary  fastenings  about  the 
pipe  were  such  as  could  be  removed  without 
the  slightest  injury  to  the  chimney.  In  Qpd- 
dard  v.  Chase,!  Mass.,  432,  on  which  the  plaint- 
iff relies,  the  stoves  were  set  in  the  chimneys 
so  that  it  was  necessary  to  pull  down  the  fire- 
places to  get  them  out.  Stoves  put  up  in  such 
a  manner  that  they  can  be  removed  at  pleasure, 
and  without  injury  to  the  building,  have  never 
been  considered  a  part  of  the  freehold  in  this 
State.  See  2  R.  S.,  367,  sec.  22, and  p.  83, sees. 
9,  10. 

It  is  said,  that  although  a  stove  put  up  in  the 
manner  this  was,  would  not,  under  ordinary 
circumstances,  pass  with  the  freehold  ;  yet,  as 
there  was  no  fire-place  in  the  house',  the  stove 
was  a  necessary  part  of  the  building,  and  must 
have  been  so  designed  by  the  builder.  The  fact 
that  there  was  no  fire-place,  only  proves  that 
the  building  was  less  perfect  than  it  might  have 
193*]  been  made.  It  has.I  think.no  *tendency 
to  prove  that  the  stove  was  a  part  of  the  free- 
hold. The  same  mode  of  reasoning  would  go 
far  to  show,  that  bricks  prepared  for  the  con- 
struction of  a  chimney,  if  that  were  wholly 
wanting,  would  pass  with  the  house  ;  or,  if 
there  had  been  neither  stove  nor  fire-place,  that 
the  iron  bake-kettle,  used  as  a  substitute,  would 
be  a  fixture.  It  is  very  probable  that  the  builder 
supposed  a  stove  would  be  used  instead  of  a 
fire-place  ;  but  if  he  did  not  put  up  a  stove  and 
make  it  part  of  the  house,  his  design  can  have 
no  influence  upon  the  question. 
WEND.  24 


I  see  nothing  to  distinguish  this  from  the  or- 
dinary case  of  stoves  put  up  in  such  a  manner 
that  they  can  be  removed  and  replaced,  or 
others  substituted,  at  pleasure,  without  in  any 
way  impairing  the  building.  The  stove  was 
a  part  of  the  furniture  of  the  house,  which  the 
vendor  had  a  right  to  remove  with  his  other 
goods. 

Judgments  reversed. 

Cited  in— UN.  Y.,  127 ;  1  Daly,  488. 


REYNOLDS  «.  REYNOLDS. 

Husband  and  Wife — Dower — Effect  of  Revision 
of  Statute — Adultery  of  Wife — Other  Statutes. 

Since  the  revision  of  the  laws  in  1830,  where  a  hus- 
band  dies,  his  widow  is  entitled  to  dower  in  the  lands 
whereof  he  was  seised,  notwithstanding  that  previ- 
ous to  1830,  for  many  years,  she  lived  in  open  adul- 
tery away  from  him,  if  a  divorce  was  not  obtained. 
Had  the  husband  died  previous  to  1830,  she  would 
have  been  barred  under  the  Act  Concerning  Dower, 
passed  in  1787,  notwithstanding-  a  divorce  had  not 
been  obtained  ;  but  that  Act  having  been  repealed, 
the  widow  now  by  the  Revised  Statutes  is  not  barred, 
unless  the  marriage  contract  has  been  dissolved  by 
a  divorce. 

Previous  to  the  death  of  the  husband,  the  wife 
had  no  right,  interest  or  estate  in  the  lands  of  her 
husband  which  could  be  forfeited  by  the  adultery 
and,  therefore,  the  Act  of  1787  had  no  operation  in 
barring  her  dower. 

Citations— 2  Inst..  16,  433,  435;  Co.  Litt.,  32  (a),  n. 
194,  202 ;  2  Kent,  Com.,  52,  n.  c,  54, 130  ;  Westm.  2,  13 
Ed.  I.,  ch.  3t ;  1  Greenl..  294,  sec.  7  ;  1  R.  L.,  1801,  pp. 
53,  56,  58,  ch.  4 :  Dyer,  107  a,n. ;  Bac.  Abr..  Dower.P; 
12  Mod.,  233 ;  6  Bing.,  135 ;  1  R.  S.,  740,  741,  sec.  8;  2  R. 
S.,  779,  sees.  5,  6 ;  9  Hen.  III.,  ch.  7 ;  10  Co.,  49 ;  11 
Eliz.  Plow.  Com.,  373;  2  Co.,  93;  7  Mass.,  14;  17  Wend., 
128, 129 ;  8  Wend.,  661 ;  6  Paige,  332 ;  13  Co.,  23 ;  2  Bl. 
Com.,  130. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Essex  Circuit  in  Jan.,  1839, 
before  the  Hon.  John  Willard,  one  of  the  Cir- 
cuit Judges. 

The  case,  as  the  plaintiff  offered  to  prove  it,, 
was  this  :  she  was  married  to  Newell  Reynolds 
in  1800,  and  they  lived  together  as  husband  and 
wife  for  about  two  years,  and  until  after  they 
had  one  child,  which  is  now  living.  In  1802 
*the  plaintiff  left  her  husband,  for  the  [*194 
reason  that  he  was  guilty  of  criminal  inter- 
course with  other  females  in  his  dwelling  house, 
and  treated  her  in  other  respects  with  so  much 
neglect,  ill-temper  and  cruelty,  as  rendered  it . 
proper  and  necessary  for  her  to  leave  him. 
Within  two  years  after  the  plaintiff  left,  Rey- 
nolds took  the  defendant  into  his  house,  pre- 
tending to  have  married  her,  and  continued  to 
cohabit  with  her  as  a  wife  until  the  time  of  his 
death  in  1837,  having  a  large  family  of  children 
by  her.  About  the  year  1805,  and  about  one 
year  after  Reynolds  commenced  cohabiting 
with  the  defendant,  the  plaintiff,  supposing 
herself  absolved  from  the  marriage  contract, 
married  one  Haskins,  and  continued  to  live 
with  him  as  his  wife  about  20  years,  when  he 
died.  All  the  parties  during  the  whole  time 
lived  within  a  few  miles  of  each  other.  Rey- 
nolds, the  husband,  was  seised  and  possessed 
of  the  land  in  question  after  his  marriage  with 
the  plaintiff,  and  lived  on  it  for  many  years,' 
before  and  at  the  time  of  his  death  in  1837. 
Since  that  time  the  land  has  been  occupied  by 
the  defendant.  The  defendant  insisted  that 
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these  facts,  if  proved,  would  not  authorize  a 
verdict  for  the  plaintiff,  because  she  had  for- 
feited her  claim  to  dower  by  separating  from 
her  husband,  and  living  in  adultery  with  an- 
other man.  The  judge  so  ruled, and  nonsuited 
the  plaintiff,  who  excepted,  and  now  moves 
for  a  new  trial. 

Mr.  G.  Stow,  for  plaintiff. 

Mr.  A.  C.  Hand,  for  defendant. 

By  the  Court,  Bronson,  J.  Adultery  in  the 
•wife  was,  at  the  common  law,  no  bar  to  her 
claim  for  dower,  not  even  where  a  divorce  fol- 
lowed, unlessit  was  adivorce  a  vtnculo.  2  Inst., 
435  ;  Co.  Litt..  32  a,  and  n.  194 ;  2  Bl.  Com., 
130  ;  4  Kent,  Com.,  52.  n.  c,  54.  But  by  the 
Statute  Westm.  2,  13  Edw.  I.,  ch.  34,  it  was 
enacted,  that  "If  a  wife  willingly  leave  her  hus- 
band and  go  away,  and  continue  with  her  ad- 
vouterer,  she  shall  be  barred  forever  of  action 
to  demand  her  dower  that  she  ought  to  have  of 
195*]  *her  husband's  lands,  if  she  be  con- 
victed thereupon,  except  that  her  husband  will- 
ingly, and  without  coercion  of  the  Church. rec- 
oncile her,  and  suffer  her  to  dwell  with  him  ; 
in  which  case,  she  shall  be  restored  to  her  ac- 
tion." 2  Inst.,  433  This  statute  was,  in  sub- 
stance, re-enacted  in  this  State  in  1787,1  Greenl., 
294,  sec.  7  ;  and  it  remained  in  force  down  to 
the  revision  of  the  laws  iu  1830.  1  R.  L.  of 
1801,  p.  53,  and  1  R.  L.,  58.  Under  this  statute 
there  can  be  little  doubt  that  the  plaintiff  for 
f cited  her  claim  to  dower,  by  living  in  adul- 
tery with  Haskins,  without  being  afterwards 
reconciled  to  her  husband. 

The  provocation  which  she  had  to  depart 
will  not  aid  her.  The  words  of  the  Statute 
Westm.  2,  are:  "  If  a  wife  willingly  leave  her 
husband,  and  go  away,  and  continue,"  etc. 
Ld.  Coke,  in  his  Commentary,  says:  "Albeit 
the  words  of  this  branch  be  in  the  conjunctive, 
yet  if  the  woman  be  taken  away  not  sponte,  but 
against  her  will,  but  after  consent,  and  remain 
with  the  adulterer  without  being  reconciled, 
etc.,  she  shall  lose  her  dower;  for  the  cauf>eof 
the  bar  of  her  dower  is,  not  the  manner  of  her 
going  away,  but  the  remaining  with  the  adul- 
terer in  avowtry, without  reconciliation;"  and 
so  if  she  go  away  with  her  husband's  consent 
and  agreement  with  another  man  and  after- 
wards commit  adultery,  she  shall  be  barred. 
And  Coke  cites  what  he  calls  "a  rare  and 
strange  case,"  from  the  Parliament  Roll,  30 
Edw.  I.,  which  was  only  17  years  after  the 
statute  was  passed.  In  that  case,  John  de 
Camoys,  by  deed,  delivered  and  committed  his 
wife,  Margaret,  to  the  Lord  William  Paynel, 
and  did  grant  and  confirm  that  the  said  Mar- 
garet should  be  and  remain  with  said  Lord 
William  according  to  his  will.  After  the  death 
her  husband,  the  wife  demanded  her  dower, 
but  it  was  adjudged  against  her,  on  the  ground 
of  the  adultery  with  Paynel.  2Inst.,435;  Dyer, 
107  a,  n.;  Bac.  Abr.  Dower,  F.  In  Coot  v. 
Berty,  12  Mod.,  282,  in  dower,  the  defendant 
pleaded  the  elopement  of  the  wife;  she  replied, 
that  the  husband  had  bargained  and  sold  her 
to  the  adulterer;  but  the  replication  was  held 
bad.  In  the  recent  case  of  Hethrington  v.  Qra- 
ham,  6  Bing.,  135,  it  was  held  that  adultery 
196*]  was  a  bar,  'although  committed  after 
the  husband  and  wife  had  separated  by  mutual 
consent.  Tindal,  Ch.  J.,  concludes  a  review  of 
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the  authorities,  by  saying  that  they  "  place  the 
forfeiture  of  the  dower  upon  the  fact  of  a  liv- 
ing from  the  husband  in  adultery,  and  not 
upon  the  circumstances  of  the  elopement."  I 
do  not  find  that  this  doctrine  has  been  depart- 
ed from. 

Although  the  plaintiff  had  good  cause  for 
leaving  her  husband,  yet  the  subsequent  adul- 
tery, had  the  husband  died  while  the  Act  of 
1787  remained  in  force,  would  clearly  have 
barred  this  action  for  dower.  The  effect  of  the 
present  statute  upon  her  claim  remains  to  be 
considered. 

In  1830  the  Act  of  1787  was  repealed,  and 
after  declaring  that  a  widow  shall  be  entitled 
to  dower,  a  new  provision  was  made  in  the  fol- 
lowing words:  "  In  case  of  divorce  dissolving 
the  marriage  contract,  for  the  misconduct  of 
the  wife,  she  shall  not  be  endowed."  1  R.  S., 
741,  sec.  8.  Under  this  statute  the  adultery  is 
not  enough.  It  must  be  followed  by  a  divorce 
dissolving  the  marriage  contract.  This  has 
brought  us  back  to  the  common  law,  as  it  stood 
before  the  Statute  of  13  Edw.  I.,  for,  as  we 
have  already  seen,  adultery  did  not  work  a  for- 
feiture at  the  common  law.  And  as  to  a  di- 
vorce amiiculo,  that  always  put  an  end  to  the 
claim  of  dower;  for  although  it  was  not  neces- 
sary that  the  seisin  of  the  husband  should  con- 
tinue during  the  coverture,  it  was  necessary 
that  the  marriage  should  continue  until  the 
death  of  the  husband.  Co.  Litt.,  32  a;  2  Bl. 
Com.,  130;  2  Kent,  Com.,  52,  n.  c,  and  p.  54. 
The  statute  bar  for  the  mere  act  of  adultery, 
which  had  existed  for  more  than  five  centuries 
and  a  half,  was  blotted  out  by  the  repeal  of 
the  Act  of  1787 — the  British  statutes  not  being 
in  force  in  this  State;  and  the  8th  section  of 
the  Act  of  1830  has  added  nothing  to  the  law 
as  it  would  have  stood  had  the  Legislature 
stopped  with  a  simple  repeal  of  the  Act  of 
1787. 

How,  then,  stands  this  case?  Prior  to  1830, 
the  plaintiff  was  under  a  statute  disability,  and 
bad  her  husband  died  at  that  time  she  could 
not  have  taken  dower.  But  seven  years  before 
the  death  of  her  husband,  the  disability  was  re- 
moved by  the  repeal  of  the  statute;  there  was 
no  longer  any  bar,  and  I  am  unable  to  discov- 
er any  valid  objection  to  her  *claim.  [*197 
She  is  able  to  establish  all  the  elements  of  a 
perfect  title  to  dower,  to  wit:  a  lawful  mar- 
riage, and  the  seisin  and  death  of  the  husband. 
The  objection  urged  against  her  is,  there  was 
a  time  when  if  your  husband  had  died,  you 
would  not  have  been  entitled  to  dower.  To 
this  she  may  well  answer,  true  it  is,  there  was 
such  a  time,  but  it  has  gone  by,  and  when  my 
husband  died,  there  was  no  legal  bar  in  my 
way.  The  law  says.a  widow  shall  be  endowed, 
unless  there  has  been  a  divorce  for  her  mis- 
conduct; there  has  been  no  such  divorce  in 
my  case,  and  I  am  a  widow  and  claim  my 
right.  Her  argument  rests,  I  think,  on  a  solid 
foundation. 

It  is  not  very  important  whether  we  regard 
the  late  revision  of  the  statutes  as  working  a 
simple  repeal  of  the  Act  of  1787,  and  thus  re- 
viving the  ancient  common  law;  or  whether 
we  regard  it  as  a  repeal,  accompanied  by  a  new 
provision;  for  in  either  case,  the  mere  fact  of 
living  in  adultery  ceased  to  be  a  bar  to  dower 
in  1830,  and  the  husband  did  not  die  till  1837. 

WEND.  24 
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There  had  been  no  divorce,  and  there  was  at 
that  time  no  obstacle  in  the  way  of  the  plaint- 
iff's claim. 

The  defendant's  answer  to  this  view  of  the 
case  is,  that  the  plaintiff  had  a  right,  interest 
or  estate  in  the  land  in  the  lifetime  of  the  hus- 
band, which  was  forfeited  by  the  adultery 
prior  to  1880;  and  we  are  referred  to  the  sav- 
ing clauses  in  the  repealing  statute.  2  R.  8., 
779,  sees.  5,  6.  The  argument  assumes  what 
cannot  be  maintained.  While  the  husband 
lives,  the  wife  has  no  right,  interest  or  estate 
in  the  land.  She  has  nothing  but  a  mere  ca- 
pacity to  take,  in  the  event  of  her  surviving 
her  husband — she  is  dowable.  It  is  not  until 
she  becomes  a  widow,  that  she  is  entitled  to 
dower.  It  was  the  widow,  not  the  wife,  who 
was  provided  for  by  Magna  Charta.  9  Hen. 
III.,  ch.  7;  2Inst.,  16.  And  so  it  has  always 
been  in  our  statutes  concerning  dower.  1  R. 
L.,  56,  ch.  4;  1  R.  S.,  740.  The  legal  assurance 
that  the  wife  shall  have  dower  if  she  become 
a  widow,  is  sometimes  spoken  of,  through  the 
imperfection  of  language,  as  though  it  were  a 
present  estate  or  interest  in  the  land;  but,  in 
truth,  it  is  not  so;  she  has  no  right,  until  after 
198*]  the  death  of  her  *husband.  In  Lampefa 
case,  10  Co.,  49,  Ld.  Coke,  although  he  was 
endeavoring  to  prove  that  the  wife  might  be 
barred  by  a  fine,  was  forced  to  admit  that, 
"  notwithstanding  her  husband  is  seised  in 
fee,  and  the  marriage  is  lawful,  yet  she  has  but 
a  possibility  of  dower  till  the  death  of  her  hus- 
band." 

It  was  this  difficulty  that  puzzled  the  old 
lawyers.  Although  they  were  resolved  that  a 
fine  levied  by  the  husband  and  wife,  or  by  the 
husband  alone  in  certain  cases,  should  bar  the 
widow  of  her  dower,  they  were  at  a  loss  to  dis- 
cover any  good  reason  for  their  judgment. 
Some  of  the  earliest  cases  held  that  a  fine  was 
no  bar;  and  such  was  the  opinion  of  Plowden, 
as  given  in  his  report  of  the  case  of  Stowel  v. 
Ld.  Zouch,  which  was  adjudged  in  11  Eliz. 
Plow.  Com.,  373.  He  says:  "In  the  case  of 
dower,  the  title  is  wholly  accrued  after  the 
fine,  viz. :  by  the  death  of  the  husband,  for 
until  his  death  no  title  was  consummate,  nor 
wrong  done  by  the  conusee  in  detaining  the 
land  from  the  wife.  And  the  other  two  points 
[marriage  and  seisin]  are  of  no  moment  with- 
out the  third,  viz.:  the  death  of  the  husband." 
He  insists,  that  the  wife  had  no  right  to  be 
barred,  at  the  time  of  the  fine  levied.  Ld. 
Coke,  who  prides  himself  upon  being  able  to 
give  a  reason  for  everything,  attempted  to  an- 
swer Plowden;  andhesays:  "Although  at  the 
time  of  the  fine  levied  her  title  was  not  con- 
summate.yet  the  law  respects  the  first  and  orig- 
inal causes,  scil.  marriage  and  seisin."  Bing- 
ham's  case,  2  Co.,  93.  Now  this  is  plainly  no 
answer  to  the.  fact,  which  he  does  not  deny, 
that  the  wife  had  no  right  or  title  at  the  time 
of  the  fine  levied.  He  afterwards  repeats  the 
same  idea,  in  different  language,  in  Lampefa 
case,  10  Co.,  49.  His  words  are:  "  The  inter- 
marriage and  seisin  are  the  fundamental  causes 
of  dower,  and  the  death  of  the  husband  but  as 
an  execution  thereof."  He  might  have  car- 
ried his  retrospect  somewhat  further,  and  gone 
back  to  the  birth  of  the  wife,  or  even  to  the 
creation  of  the  world;  for  those  events  must 
be  ranked  among  "  the  first  and  original,"  or 
WEND  24. 


"  the  fundamental  causes  of  dower,"  as  well  as 
"  marriage  and  seisin."  But  neither  the  one 
nor  the  other,  nor  all  of  them  together,  con- 
ferred *any  title  on  the  wife.  That  ac-  [*199 
crued  on  the  death  of  the  husband.  His  Lord- 
ship, as  though  not  quite  satisfied  with  his- 
own  reasoning,  proceeds  to  show  that  the 
opinion  of  Plowden,  as  was  no  doubt  true, 
had  been  overruled;  and  then  concludes  with 
the  remark,  that  "  Now,  common  experience, 
without  contradiction,  is  against  it."  The 
whole  matter  evidently  comes  to  this  :  the 
woman  is  barred  of  her  dower  by  a  fine,  be- 
cause the  courts  have  so  adjudged;  and  not  on 
the  ground  that  she  had  any  interest  or  estate  ia 
the  laud  upon  which  the  fine  could  operate  at 
the  time  it  was  levied.  So  in  this  and  most  of 
the  other  States,  if  the  wife  unite  with  her  hus- 
band in  aliening  the  land,  by  deed  acknowl- 
edged, although  that  is  not  a'mode  in  which  a 
feme  covert  could  act  at  the  common  law,  she 
will  be  barred  of  her  dower.  She  may  also 
aliene  her  own  lands  in  the  same  way.  How 
this  happens  to  be  the  rule  has  never  been  very 
satisfactorily  explained.  Parsons.  Ch.  J., 
thought  it  depended  on  immemorial  usage,  or 
a  kind  of  New  England  common  law.  Fowler 
v.  Shearer,  1  Mass.,  14.  And  in  this  State,  it 
is  said  to  depend  on  ancient  practice.  Bool  v. 
Mix,  17  Wend.,  128,  129.  Probably  no  one  can 
give  a  better  reason  why  a  widow  shall  not 
have  dower  after  a  fine  levied  or  deed  acknowl- 
edged than  that  which  was  given  by  Ld.  Coke 
in  his  answer  to  Plowden;  "  Common  experi- 
ence, without  contradiction,  is  against  it." 

It  is  undoubtedly  true,  as  a  general  rule,  that 
a  statute  shall  not  have  a  retrospect  beyond 
the  time  of  its  commencement,  or  be  so  con- 
strued as  to  take  away  a  vested  right  of  prop- 
erty, or  defeat  a  right  of  action  already  ac- 
crued. Sayre  v.  Wisner,  8  Wend.,  661;  Varick 
v.  Briggn,  6  Paige,  332.  But  that  doctrine  can 
have  no  bearing  upon  this  case.  While  her 
husband  lived,  the  plaintiff  had  no  interest  in 
the  land  ;  no  right  of  property  or  of  action 
which  could  be  forfeited.  Her  misconduct 
vested  no  new  interest  or  title  in  any  third 
person,  and  consequently  none  was  taken 
away  by  the  Act  of  1830. 

I  cannot  think  it  a  sufficient  objection  to  the 
plaintiff's  claim,  that  there  was  a  time,  when 
if  her  husband  had  died,  she  would  have  been 
barred.  Though  she  was  disabled  by  the 
*adultery,  and  her  dowable  capacity  [*2OO 
was  gone  for  a  time,  it  was  restored  before  the 
right  accrued — the  obstacle  in  the  way  of  her 
taking  was  removed  by  the  repeal  of  the  Act 
of  1787.  The  point  is,  I  think,  settled  in  her 
favor  by  authority.  Coke  says  :  "If  the  hus- 
band aliene  his  land,  and  then  the  wife  is  at- 
tainted of  felony,  now  is  she  disabled  ;  but  if 
she  be  pardoned  before  the  death  of  the  hus- 
band, she  shall  be  endowed."  Co.  Litt.,  33,  a. 
And  Hargrave  in  his  note  (202)  gives  a  reading 
of  Phillips,  who  holds,  that  "If  the  wife  be 
attainted,  and  then  the  husband  purchases 
land  ;ind  alienes  it  again,  and  then  the  wife  is 
pardoned,  she  shall  have  dower  of  the  land 
which  was  purchased  and  aliened  during  the 
time  she  was  not  dowable."  He  adds  :  "So  if 
the  wife  elopes,  and  the  husband  purchases 
lands  and  alienes  them,  and  then  the  wife  is  rec- 
onciled, she  shall  have  dower  of  those  lands." 
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The  same  doctrine  was  laid  down  in  Mental's 
case.  18  Co.,  28,  where  it  was  said,  in  relation 
to  the  eiopement,  that  is  was  "only  a  tempo- 
rary bar  until  reconcilement,  which  being  ac- 
(  niiiplished,  the  temporary  bar  ceaseth."  And 
in  relation  to  the  pardon  after  the  wife  had 
been  attainted  of  felony,  it  was  said,  that 
"  when  the  impediment  is  removed,  she  shall 
be  endowed." 

I  think  the  learned  judge  was  mistaken  in 
I  lie  view  he  took  of  the  case  at  the  circuit,  and 
that  the  nonsuit  must  be  set  aside. 

New  trial  granted. 

Cited  in-3  Hill,  99  :  64  N.  Y.,  49  ;  11  Hun,  224  ;  4 
Barb.,  201 ;  24  How.  Pr.,  93 ;  3  Abb.  Pr.,  165 ;  6  Duer., 
152 ;  39  Super.,  172, 174 ;  111  U.  8.,  525. 


20  1*]  *THE  PEOPLE,  ex  rel  NORTON, 

v. 
GILLIS. 

Agreement  for  a  Lease  —  Mill  to  be  Secured  to 
Mill  wright  for  Repairs,  until  Profits  Should 
Discharge  Claim  —  Seal,  Necessary  —  Estate  of 
Freehold. 

Where  the  owner  of  a  mill,  by  a  written  contract 
without  seal,  stipulated  to  pay  a  mill-wright  for  re- 
pairing the  mill  a  certain  sum  in  advance  and  a  cer- 
tain other  sum  when  the  mill  should  be  finished  ; 
and  further  agreed  to  secure  the  mill  to  the  mill- 
wright until  the  profits  of  the  mill  should  be  suffi- 
cient to  discharge  his  claim  ;  it  was  held,  that  the 
contract  was  not  a  lease,  but  an  agreement  for  a 
lease;  and  it  was  futherheld,  that  if  it  could  be  con- 
sidered a  lease,  it  created  an  estate  for  life  deter- 
rninable  when  the  claim  of  the  mill-wright  should 
be  paid,  and  thus  the  estate  being  an  estate  of  free- 
hold, it  could  not  be  granted  by  writing  without 
seal. 

Citations—  Co.  Litt.,  42  a  ;  4  Kent,  Com.,  26  ;  1  R.  S., 
738,  sec.  137. 


was  the  the  trial  of  a  traverse  of  an  in- 
JL  quisition  in  a  case  of  forcible  entry  and  de- 
tainer, at  the  Washington  Circuit  in  June, 
1838,  before  the  Hon.  John  Willard,  one  of 
the  Circuit  Judges. 

By  the  inquisition  the  jury  found  that  the 
relator  had  an  estate  in  possession  of  a  grist- 
mill, situate,  etc.,  and  was  lawfully  and  peace- 
ably in  possession  until  Oct.  26th,  1836,  when 
the  defendant  with  strong  hand  and  a  multi- 
tude of  people  entered  and  expelled  him,  and 
unlawfully  and  forcibly  keeps  him  out.  The 
inquisition  was  removed  into  this  court  by 
certiorari  and  traversed  by  the  defendant. 

On  the  trial  the  relator  offered  to  prove,  that 
Oct.  24,  1834,  the  premises  and  mill  site  in 
question  were  owned  and  possessed  by  the  de- 
fendant, and  that  on  that  day  he  and  the  de- 
fendant entered  into  a  written  contract,  with- 
out seal,  by  which  he  agreed  to  build  or  rather 
repair,  a  grist-mill  for  the  defendant,  in  a  man- 
ner particularly  specified,  to  find  all  the  cast- 
ings, etc.,  and  to  have  the  whole  done  in  Nov., 
1836.  The  defendant  on  her  part  agreed  to 
prepare  the  building  to  receive  the  gears,  to 
furnish  a  corn-cracker  and  one  run  of  stone 


Nora.— Conveyance,  of  freehold  interests— Seal,  nec- 
essary. 

A  seal  is  necessary  to  the  validity  of  a  deed,  purport- 
ing to  convey  a  freehold  interest.  Calling  it  a  deed, 
delivering  it  as  such,  or  intending1  it  as  such,  is  of  no 
avail  unless  it  be  sealed.  See  Jackson  v.  Wood,  12 
Johns.,  73,  note. 
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then  in  the  mill,  etc.,  and  to  pay  the  relator 
for  his  work  and  materials  $1,191,82,  in  the 
following  manner :  $300  in  advance,  and 
$891.82,  to  be  paid  with  interest  after  the  mill 
should  be  finished  ;  and  stipulated  as  follows: 
"And  I  do  further  agree  to  bind  myself  and 
heirs  to  secure  the  above  mill  to  the  said  John 
till  the  profits  of  the  mill  is  sufficient  to  dis- 
charge his  claim."  The  *relator  en-  [*2O2 
tered  immediately  after  the  date  of  the  agree- 
ment, went  on  with  the  work,  and  continued 
in  possession  until  Oct.  26,  1836,  when  the  de- 
fendant entered  the  mill  with  two  men  and  or- 
dered the  relator  to  quit,  telling  him  that  if  he 
did  not  go  he  would  be  put  out.  The  relator 
thereupon  left  the  mill — the  work  not  then  be- 
ing completed,  nor  the  time  for  completing  it 
expired.  The  judge  ruled  against  the  relator; 
he  excepted,  and  the  jury  thereupon  found  a 
verdict  for  the  defendant.  The  relator  now 
moves  for  a  new  trial. 

Mr.  C.  L.  Allen,  for  relator. 

Mr.  J.  Crary,  for  defendant. 

By  the  Court,  Bronson,  J.  The  contract 
contained  no  words  of  present  demise,  and  the 
parties  did  not,  I  think,  intend  that  it  should 
operate  as  a  lease,  but  only  as  an  agreement  to 

five  a  lease  after  the  mill  should  be  completed, 
have  looked  into  the  cases  on  this  subject, 
and  none  of  them  go  far  enough  to  prove  that 
the  relator  had  a  present  interest  in  t£e  prop- 
erty while  the  work  was  in  progress.  Indeed, 
if  the  work  had  been  finished,  I  think  his  only 
remedy  at  law  would  be  an  action  on  the  con- 
tract. 

But  if  this  was  a  lease,  the  case  is  embar- 
rassed with  another  difficulty.  It  was  a  demise 
until  the  profits  of  the  mill  should  be  sufficient 
to  discharge  the  debt.  This  grant  for  an  in- 
determinate period  created  an  estate  for  life, 
determinable  when  the  debt  should  be  paid 
from  the  rents  and  profits  of  the  mill.  -Co. 
Litt.,  42  a,  4  Kent,  Com.,  26.  It  was  an  es- 
tate of  freehold,  which  could  not  be  granted 
without  a  seal,  1  R.  8.,  738,  sec.  137,  and  this 
was  a  simple  contract. 

The  agreement  amounted  to  a  license  to  en- 
ter for  the  purpose  of  doing  the  work  ;  but  it 
was  revoked.  For  the  breach  of  the  contract 
by  the  defendant,  the  relator  has  a  remedy  by 
action  to  recover  damages  ;  but  he  has  no  title 
to  the  possession. 

New  trial  denied. 

Cited  in-53Cal.,  672. 


*COOLEY  &  BANGS  v.  BETTS.      [*2O3 

Action  against  Factor — Prior   Demand,  Neces- 
sary— Neglect  to  Account. 

An  action  will  not  lie  against  a  factor  or  agent  to 
whom  goods  are  sent  to  be  sold  at  auction,  without 
a  demand  of  the  proceeds  or  instructions  to  remit, 
before  suit  brought. 

It  seems  that  there  is  a  distinction  between  an  ac- 
tion for  not  accounting  and  an  action  for  not  paying 
over  the  proceeds  of  goods  sold,  and  that  in  the 
former  case  it  is  enough  to  show  a  neglect  to  ac- 
count within  a  reasonable  time,  to  maintain  the  ac- 
tion. 

Citations-1  Carr.  &  P.,  572;  Bull.  N.  P.,  148 ;  1  Salk., 
9;  10  Johns.,  285;  5  Cow.  376;  7  Wend.,  320:  1  Taunt., 
104.572;  17  Mass.,  145;  7  Pick..  214;  9  Pick..  368,  387; 
17  Wend.,  333. 
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ERROR  from  the  N.  Y.  C.  P.  Betts  sued 
Cooley  and  Bangs  in  the  C.  P.,  and  de- 
clared on  the  common  counts  in  assumpsit  for 
goods  sold,  money  had  and  received,  etc.  The 
declaration  also  contained  a  special  count  that 
in  consideration  that  the  plaintiff  would  de- 
liver divers  goods,  wares  and  merchandise  to 
the  defendants,  to  be  sold  by  them  for  him, 
they  undertook  to  sell  the  same,  and  to  render 
.a  true  and  just  account  of  the  sale  and  of  the 
proceeds  when  they  should  be  thereunto  after- 
wards requested.  The  plaintiff  then  averred  a 
delivery  of  the  goods  to  the  defendants,  a  sale 
by  them,  and  a  request  to  account  and  pay 
over,  and  for  breach  alleged  that  the  defend- 
ants had  not  rendered  an  account  of  the  goods 
or  of  the  moneys  arising  from  the  sale.  There 
was  a  second  special  count,  similar  to  the  first. 
The  defendants  pleaded  non  assumpsit  as  to  all 
but  $28.98,  and  as  to  that  a  tender.  The  tend- 
er was  admitted  in  the  replication.  On  the 
trial  in  the  C.  P.  the  plaintiff  proved  that  in 
Mar.,  1837,  he  sent  a  quantity  of  books  which 
<x>st$419.16,  to  the  defendants,  to  be  sold  at 
auction,  and  that  the  defendants  during  the 
same  month  sold  the  books.  Upon  this  proof 
he  rested.  The  action  was  commenced  in  Oct., 
1837.  The  defendants  moved  for  a  nonsuit  on 
the  grounds :  1.  That  no  demand  of  an  ac- 
count or  request  for  a  settlement  had  been 
shown  ;  and  2.  That  there  was  no  proof  of  the 
.amount  for  which  the  goods  sold.  The  motion 
was  denied,  and  the  defendants  excepted.  In 
the  further  progress  of  the  trial,  the  defend- 
ants showed  that  the  proceeds  of  the  plaintiff's 
foods  on  the  sale  were  $210.07.  A  verdict 
aving  passed  against  the  defendants,  they 
sued  out  a  writ  of  error. 
2O4*]  *Mr.  Willis  Hall,  Atty-Gen.,  for 
plaintiffs  in  error. 

Mr.  R.  Lock-wood,  for  defendant  in  error, 

By  the  Court,  Bronson,  J.  In  the  absence 
of  any  express  stipulation  between  the  parties, 
the  law  will  imply  a  promise  by  a  factor,  bail- 
iff or  other  agent  to  render  an  account  to  his 
principal;  but  it  seems  not  to  be  fully  settled 
whether  the  agent  will  be  deemed  in  default 
after  the  lapse  of  what  may  be  considered  a 
reasonable  time,  or  whether  he  must  be  plainly 
put  in  the  wrong,  by  showing  a  demand  before 
suit  brought. 

So  far  as  relates  to  the  two  special  counts,itis 
not  necessary  to  decide  this  question,  for  the 
plaintiff  has  not  declared  on  a  promise  to  ac- 
count within  within  a  reasonable  time,  but  on 
a  promise  to  account  on  request;  and  a  special 
request  is  alleged  in  stating  the  breach.  The 
plaintiff  has  put  his  own  construction  upon  the 
contract,  and  if  we  should  think  tikn  mistaken, 
and  that  he  might  have  recovered  in  another 
form  of  declaring,  I  do  not  see  how  we  can 
help  him  out  of  the  difficulty.  In  the  language 
of  Best,  (7A.  J.,  in  Elbourn  v.  Upjohn,  1  Carr. 
&  P.,  572,  the  plaintiff  has  tied  himself  down 
to  a  particular  averment,  which  he  is  bound  to 
prove. 

But  as  the  declaration  also  contains  the 
money  counts,  the  question  is  presented  in  an- 
other form.  In  relation  to  those  counts,  I  may 
remark,  that  it  does  not  appear  whether  the 
factors  were  to  sell  for  cash  or  on  credit,  nor 
•whether  they  have  received  the  money.  But 
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if  we  assume  that  the  sale  was  for  cash,  and 
that  the  money  was  paid,  I  still  think  the 
plaintiff  cannot  recover  without  showing  a 
demand,  or  instructions  to  remit.  The  action 
is  founded  on  a  supposed  breach  of  trust, which 
must  be  made  out  affirmatively,  before  the 
agent  can  be  charged. 

In  Buller's  JV.  P.,  148,  it  is  said,  that  where 
indebitatus  assumpsit  is  brought  for  money  re- 
ceived ad  computandum,  it  is  necessary  to  prove 
a  misapplication,  or  breach  of  trust;  for  if  a 
man  receive  money  to  a  special  purpose,  it  is 
not  to  be  demanded  of  the  party  as  a  duty,  till 
he  have  neglected  *it,  or  refused  to  [*2O5 
apply  it  according  to  the  trust.  He  cites  Poul- 
terv.  Cornwall,  1  Salk.,  9,  where  the  money 
was  received  ad  computandum,  and  on  a  motion, 
in  arrest  of  judgment,  the  court  said,  it  must 
be  intended,  after  verdict,  that  there  was  proof 
to  the  jury  that  the  defendant  refused  to  ac- 
count, or  had  done  somewhat  «lse  that  rendered 
him  an  absolute  debtor.  In  Ferris  v.  Paris 
et  al.,  10  Johns.,  285,  the  defendants  were 
foreign  factors,  and  had  rendered  an  account 
of  the,  goods  which  had  been  consigned  to 
them  for  sale.  It  was  held  that  an  action 
against  them  for  the  proceeds  of  the  goods 
would  not  lie,  until  they  were  shown  to  be  in 
default,  by  proving  a  demand,  or  an  improper 
disregard  of  instructions  to  remit  the  money. 
In  Taylor  v.  Bates,  5  Cow. ,  376,  it  was  held  that 
an  action  would  not  lie  against  an  attorney  for 
money  collected  for  his  client,  until  after  a  de- 
mand, or  a  request  to  remit.  Woodworth,  J., 
said,  the  contrary  doctrine  would  be  in  oppo- 
sition to  the  nature  of  the  defendant's  trust,  as 
well  as  against  justice  and  good  faith.  The 
same  point  was  adjudged  in  Rathbun  v.Ingalls, 
7  Wend.,  320,  where  the  plaintiff  was  non- 
suited, although  several  years  had  elapsed  be- 
tween the  time  of  collecting  the  money  and 
the  bringing  of  the  action.  In  Topham  v. Brad- 
dick,  1  Taunt.,  572,  the  defendant  was  a  for- 
eign factor,  see  p.  104,  and  it  was  held  that  no 
action  would  lie  for  not  rendering  an  account 
of  the  goods  consigned  to  him  for  sale,  until 
there  had  been  a  demand  by  the  principal;  and, 
consequently,  that  the  Statute  of  Limitations 
did  not  commence  running  when  the  goods 
were  sold,  but  on  a  demand  made. 

In  Massachusetts,  the  rule  seems  to  be  that  a 
request  is  not  necessary  in  the  case  of  a  foreign 
factor,  on  account  of  the  great  inconvenience 
and  embarrassment  to  trade  which  would  fol- 
low, if  the  merchant  was  obliged  to  send 
abroad  to  make  a  demand:  and,  in  general, the 
factor  to  whom  goods  have  been  consigned  for 
sale,  is  liable  to  an  action  without  showing  a 
request,  if  he  neglect  to  render  an  account 
within  a  reasonable  time;  but  if  he  has  rendered 
an  account  at  the  proper  time,  an  action  for 
the  proceeds  of  the  goods  will  not  lie  without 
a  demand,  unless  it  appears  from  *the  [*2O6 
course  of  the  business  that  the  factor  was  to 
remit  without  instructions.  Clark  v.  Moody, 
17  Mass.,  145;  Langley  v.  Sturtevant,  7  Pick., 
214;  Dodge  v.  Perkins,  9  Id.,  368,  387.  I  do 
not  understand  these  cases  as  conflicting  with 
the  doctrine,  that  this  action  for  money  had 
and  received  to  the  plaintiffs'  use,  cannot  be 
maintained  without  showing  either  a  demand, 
or  instructions  to  remit;  or,  that,  according  to 
the  course  of  this  business,  it  was  the  duty  of 
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the  defendants  to  remit  without  instructions; 
neither  of  which  facts  were  proved  in  this  case. 

Whether  the  distinction  taken  in  the  Mass. 
cases  in  relation  to  foreign  factors,  rests  on  a 
solid  foundation,  we  need  not  now  consider; 
for  it  does  not  appear  in  this  case  but  that  both 
parties  reside  in  the  same  State.  But  I  cannot 
forbear  to  remark,  that  the  inconvenience  of 
sending  abroad  to  make  a  demand,  cannot  alter 
the  nature  of  the  factor's  trust;  and  if  other 
agents  are  not  in  default  until  after  a  request, 
I  can  see  no  principle  which  will  subject  the 
foreign  factor  to  an  action  without  a  demand. 
In  Ferris  v.  Paris,  10  Johns. ,  285,  and  in  Top- 
ham  v.  Braddick,  1  Taunt.,  572,  the  defendants 
were  foreign  factors  and  in  both  cases  a  de- 
mand by  the  principal  was  held  to  be  necessary. 

I  am  not  disposed  to  deny  that  there  may  be 
a  sound  distinction  between  an  action  for  not 
accounting,  and  an  action  for  not  paying  over 
the  proceeds  of  the  goods.  It  is  the  duty  of  an 
agent  to  render  an  account  of  his  transactions 
to  his  principal  within  a  reasonable  time,  and 
when  it  appears  that  he  has  neglected  to  do  so, 
an  action  for  not  accounting  may,  perhaps,  be 
maintained  without  a  demand.  But  here  there 
was  no  evidence  to  show  that  the  defendants 
had  not  rendered  an  account.  And  besides, 
the  action  is  for  not  paying  over  the  proceeds 
of  the  goods — the  special  counts  being  laid  out 
of  the  case — and  in  such  an  action  it  is  neces- 
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sary  to  show  a  demand, or  instructions  to  remit. 

After  a  great  lapse  of  time,  and  when  noth- 
ing appears  to  the  contrary.it  may  be  presumed 
not  only  that  there  has  been  a  demand  by  the 
principal,  but  that  an  account  has  been  ren- 
dered and  settled  by  the  agent.  Tophnm  v. 
Braddick,  1  Taunt..  572.  But  that  doctrine  ob- 
viously proves  too  *much  for  the  [*2O7 
plaintiff's  case.  In  the  absence  of  any  direct 
evidence  on  the  subject,  there  is,  at  the  least, 
as  much  reason  for  presuming  that  the  defend- 
ants have  faithfully  discharged  their  trust,  as 
there  is  for  presuming  them  guilty  of  a  culpa- 
ble neglect  of  duty;  and  if  we  presume  a  de- 
mand by  the  plaintiff,  we  must  presume  also 
an  account  and  payment  of  the  proceeds  by  the 
defendants. 

The  defendants  offered  a  set-off  for  other 
goods  purchased  by  the  plaintiff  at  the  same 
auction,  which  was  called  a  "trade's  sale;"  but 
the  case  is  defective  on  this  point,  in  not  stat- 
ing that  any  question  was  made  and  exception 
taken  after  the  proof  came  out  that  a  part  of 
those  goods  had  been  delivered.  On  another 
trial,  it  may  be  difficult  for  the  plaintiff  to  dis- 
tinguish the  case  from  that  of  Mills  v.  Hunt,  17 
Wend.,  333.  But  the  judgment  must  be  re- 
versed on  the  other  ground. 

Judgment  reversed. 

Cited  in— 8  Hill,  543  ;  8  Barb.,  339 :  2  Abb.  Pr.,  304  : 
9  Bos.,  149 ;  4  E.  D.  8.,  498 ;  21  Ind..  267. 
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THE  SEA  INSURANCE  COMPANY. 

Marine  Insurance, — Time  Policy  "at  and  from" 
—Effect  of. 

A  policy  of  insurance  upon  the  body,  tackle,  etc., 
of  a  vessel,  at  and  from  New  Orleans,  Campeachy 
and  Havana,  for  the  period  of  six  calendar  months 
from  a  certain  day,  is  a  policy  on  time,  and  does  not 
limit  the  navigation  of  the  vessel  to  voyages  be- 
tween the  places  specified  in  the  policy ;  provided 
the  vessel  take  her  departure  from  either  of  them, 
let  her  port  of  destination  be  where  it  may,  she  is 
under  the  protection  of  the  policy  for  the  whole 
period  of  the  specified  time. 

Citations— 9  Mass.,  85;  20  Pick.,  389 ;  1  N.  R.,  23;  7 
Bins:.,  517 ;  1  Phil.  Ins.,  437,  442,  ed.  of  1840. 

TERROR  from  the  Superior  Court  of  the  City 
J-J  of  N.  Y.  This  was  an  action  on  a  marine 
policy  of  insurance  effected  in  the  City  of  N. 
Y.  Sep.  12,  1835,  upon  the  body,  tackle,  ap- 
parel and  other  furniture  of  the  schooner 
Hero,  at  and  from  New  Orleans,  Campeachy 
and  Havana,  for  the  period  of  six  calendar 
months  from  Sep.  12,  1835;  beginning  the  ad- 
venture upon  the  said  vessel,  tackle,  apparel, 
etc.,  at  as  aforesaid,  and  so  shall  continue  and 
endure  until  the  said  vessel  be  safely  arrived 
at  as  aforesaid.  (The  policy  was  created  by 
filling  up  a  printed  blank  form;  the  word  "be- 
2 1O*]  ginning"  and  the  28  succeeding  *words 
were  all  parts  of  the  printed  form,  except  the 
word  "as"  twice  occurring,  which  was  written 
in  blanks  manifestly  left  for  the  designation  of 
the  ports  of  departure  and  destination.)  The 
sum  underwritten  was  $5,000;  the  premium 
$300.  Sep.  18,  1835,  the  schooner  was  under- 

Siing  repairs  at  New  Orleans.  On  or  about 
ct.  2,  she  sailed  from  N.  O.  with  a  cargo 
bound  for  Campeachy,  where  she  arrived  on 
or  about  Oct.  9,  whence  she  sailed  on  the  16th 
of  the  same  month,  and  arrived  in  the  Havana 
on  or  about  Nov.  13.  Dec.  2  she  sailed  from 
Havana  with  a  cargo  bound  for  N.  Y.  On  her 
passage,  she  encountered  a  violent  storm  and 
sustained  serious  injuries,  so  as  to  be  obliged 
to  put  in  at  Charleston,  where  she  was  repaired. 
The  average  of  the  expense  of  repairs  charge- 
able to  the  underwriters  upon  the  vessel  was 
$1,885.06.  The  presiding  judge  charged  the 
jury  that  to  him  it  seemed  the  intention  of  the 
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parties  was  to  insure  the  vessel  in  a  specific 
trade  or  navigation  for  a  limited  time;  that 
though  the  policy  partook  of  the  character  of 
what  is  called  a  time  policy,  yet  the  insurance 
was  at  and  from  N.  O.,  Campeachy  and  Ha- 
vana for  the  period  of  time  mentioned  in  the 
policy;  that  these  ports  or  places  must  have 
been  specially  named  to  indicate  the  voyage* 
in  the  contemplation  of  the  parties;  that  the 
words  "at  and  from"  applied  equally  to  each 
of  the  ports  or  places  named,  and  that  the  word 
"to,"  after  the  words  "New  Orleans"  and  be- 
fore the  word  "Campeachy,"  and  between  that 
word  and  "Havana,"  was  necessarily  implied 
from  the  form  and  terms  of  the  description, 
and  if  necessary  to  complete  the  sense,  ought 
to  be  supplied  or  understood;  that  if  the  six 
months  were  not  expired  on  the  arrival  of  the 
vessel  at  Havana,  she  might  proceed  to  N.  O. 
and  continue  her  voyages  between  the  places 
named  in  the  policy  until  the  expiration  of  the 
six  months;  but  that  the  disaster  and  damages 
having  been  encountered  in  a  voyage  entirely 
out  of  the  route  of  the  voyages  and  navigation 
prescribed  by  the  policy,  the  defendants  were 
not  liable  to  contribute  towards  the  expenses 
incurred  in  the  repair  of  the  vessel.  The  coun- 
sel *f or  the  plaintiff  excepted  to  the  [*211 
charge.  The  jury  found  a  verdict  for  the  de- 
fendants, upon  which  judgment  was  entered. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  F.  B.  Cutting,  for  plaintiff  in  error. 

Mr.  A.  G.  Rogers,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  questions 
presented  by  this  case  are,  whether  the  policy 
is  to  be  regarded  as  limiting  the  risk  by  the 
particular  time  fixed  therein,  making  it  what 
is  called  a  time  policy,  or  by  a  specific  voyage, 
or  course  of  trade,  for  a  limited  time.  The 
latter  view  was  taken  by  the  court  below. 

The  counsel  for  the  defendants  contends  that 
the  insurance  was  for  a  voyage  or  voyages  at  and 
fromN.O.to  Campeachy  and  Havana.and  until 
the  vessel  arrived  back  at  these  several  places, 
provided  the  six  months  had  not  expired.  The 
court  below  were  of  opinion  the  trade  might 
continue  to  and  from  the  specified  ports,  until 
the  expiration  of  the  time. 

The  whole  case  turns  upon  the  true  meaning 
of  the  clause  "at  and  from  New  Orleans,  Cam- 
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peachy  and  Havana."  in  the  connection  used: 
if  it  limits  a  risk  to  a  specific  trade  to  and 
from  these  ports,  exclusively,  then  the  judg- 
ment is  correct;  but  if  intended  merely  to  des- 
ignate the  place  or  places  from  which  the  vessel 
was  expected  to  start  on  her  voyage,  then  it 
cannot  be  upheld,  as  the  risk  would  not  ter- 
minate till  the  end  of  the  six  months,  within 
which  the  loss  happened. 

The  intent  to  insure  the  vessel  for  six  mouths 
from  Sep.  12,  on  a  trading  voyage  or  voyages, 
is  clear,  and  should  prevail,  unless  the  com- 
pany have,  with  reasonable  certainty,  attached 
.a  condition  thereto  which  has  not  been  ob- 
served. 

It  is  admitted  that  the  language  of  the  policy 
"at  and  from  New  Orleans.  Campeachy  and 
Havana,  for  the  period  of  six  months,"  does 
not,  in  terms,  import  a  voyage  to  and  from 
these  places  and,  therefore,  we  are  asked  to 
212*1  interpolate  *the  word  "to,"  on  which 
to  predicate  the  condition.  If,  as  is  supposed, 
the  trade  must  be  confined  to  these  places, 
being  the  only  ports  mentioned  in  the  policy — 
must  be  "at  and  from"  them  exclusively,  dur- 
ing the  six  months,  the  word  is  necessarily  im- 
plied, as  the  vessel  must  pass  from  one  to  the 
other  in  her  circuit;  but  the  argument  obvious- 
ly assumes  the  whole  point  in  controversy.  It 
is  denied  that  such  is  the  fair  and  legal  import 
of  the  instrument,  and  it  is  contended  to  be 
simply  a  policy  on  time,  the  trade  commencing 
on  a  particular  day,  "at  and  from"  either  of 
these  ports,  and  thence  without  restriction  for 
the  six  months. 

Usually,  when  the  insurance  is  upon  a  par- 
ticular voyage  or  voyages,  there  is  no  refer- 
ence to  time  when  the  risk  commences  or  ter- 
minates. The  place  or  places  from  and  to 
which  the  vessel  is  bound,  are  the  termini,  and 
are  designated  in  the  policy.  When  the  in- 
surance is  for  a  term  of  time,  the  termini  of  the 
risk  are  the  day  and  hour  specified  when  the 
insurance  commences  and  terminates,  and  the 
statement  of  the  place  of  either  is  not  common. 
In  Manly  v.  1m.  Co.,  9  Mass.,  85,  the  policy 
was  on  a  vessel  "for  one  year,  commencing 
the  risk  at  B  on  the  7th  December;"  but,  in 
point  of  fact,  she  had  left  that  place  on  the 
6th,  and  was  some  50  miles  distant  on  the  7th. 
The  loss  happened  within  the  year,  and  the 
plaintiffs  recovered:  the  court  holding  the  risk 
determined  by  time,  and  the  place  of  com- 
mencement upon  fair  construction  not  mate- 
rial. 

In  Martin  v.  Ins.  Co.,  20  Pick.,  389,  the 
terms  were  "at  and  from  Calais,  Maine,  on  the 
16th  day  of  July,  at  noon,  etc.,  for  six  months." 
There  was  no  evidence  that  the  vessel  was  at 
or  prosecuting  her  voyage  from  Calais  on  the 
day  named,  yet  it  was  held  the  policy  attached, 
as  it  was  the  clear  intent  of  the  parties  to  in- 
sure on  time,  without  regard  to  the  place.  The 
particular  point  decided  in  these  cases  is  not 
material  here,  as  the  vessel  sailed  on  her  voy- 
age after  the  time  and  from  the  place  men- 
tioned; but  the  rule  of  construction  established 
on  these  time  policies,  where  the  place  is  des- 
ignated "at  and  from"  which,  the  vessel  is  to 
start  on  her  voyage,  is  material.  The  time 
may  control,  if  from  the  whole  case  such  ap- 
2 1 3*]  pears  to  have  been  *the  intent  of  the 
parties.  It  is  observable,  also,  that  the  lan- 
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guage  used  in  designating  the  place  in  the  last 
case  is  the  same,  word  for  word,  as  found  here 
in  respect  to  the  three  places  named,  and  is  the 
appropriate  language  in  these  instruments  for 
designating  the  place  of  commencement  of  the 
voyage.  A  strong  illustration  to  this  effect 
may  be  seen  in  Settar  v.  Ate  Vicar,  IN.  R.,  28. 
The  words  there  were:  "at  and  from  Demarara, 
Berbice,  and  the  W.  &  L.  Islands  to  London." 
The  ship  being  at  Demarara.  the  master  en- 
tered into  an  agreement  with  a  house  for  freight 
from  Berbice  to  London,  and  at  the  same  time 
agreed  to  take  a  cargo  at  Demarara  to  be  de- 
livered at  Berbice,  the  whole  being  one  entire 
agreement.  The  ship  took  in  the  cargo  and 
broke  ground,  for  the  purpose  of  proceeding 
to  Berbice,  and  after  she  had  so  broken  ground, 
and  while  continuing  at  Demarara,  was  lost. 
The  court  held  that  the  voyage  insured  was 
from  Demarara  to  London,  or  from  Berbice  to 
London,  or  from  any  of  the  W.  and  L.  Islands, 
according  to  the  place  from  which  the  ship 
might  happen  to  sail  on  her  voyage  to  London. 
See.  also,  Leathly  v.  Hunter,  7  Bing.,  517,  and 
1  Phil.  Ins.,  437,  442,  ed.  of  1840.  Now,  con- 
struing the  terms  of  the  policy  before  us  as 
they  are  generally  understood,  and  as  con- 
strued in  the  case  of  Settar  v.  Me  Vicar,  and 
there  is  no  difficulty  in  giving  full  effect  to 
every  part  of  the  instrument.  The  place  or 
places  from  which  the  vessel  was  expected  to 
start  on  her  voyages  are  given;  the  terminus  ad 
quern  is  not,  nor  was  this  material  to  the  risk, 
as  that  was  limited  by  the  term  of  time.  It 
was,  doubtless  for  this  reason,  omitted. 

It  is  true  that  in  Sellar  v.  Me  Vicar  the  court 
restricted  the  voyage  to  the  commencement  at 
one  of  the  places  mentioned ;  but  that  was  a 
policy  for  a  particular  voyage,  the  termini  be- 
ing given.  Here  the  port  of  destination  or 
discharge  is  left  open,  the  assured  at  liberty  to 
make  any  voyage  or  voyages  he  thought  prop- 
er, within  the  running  of  the  policy  and,  there- 
fore, the  reason  for  such  restriction  has  no  ap- 
plication. He  may  sail  in  the  course  of  his 
contemplated  trade  from  one  or  all  of  them 
within  that  period,  without  departing  from  the 
terms  of  his  policy  or  enhancing  the  risk  as- 
sumed. The  *several  ports  "at  and  [*214 
from  "  which  the  vessel  might  sail  were  prob- 
ably mentioned  because  the  assured  was  not 
certain  at  which  she  might  be  at  the  date  of 
the  policy.  They  were  mentioned  from  abun- 
dant caution. 

But  it  appears  to  me  that  the  above  conclu- 
sion is  also  best  supported,  even  upon  the 
ground  of  construction  insisted  on  by  the  Co. 
Were  we  to  interpolate  the  word  "  to,"  and  re- 
gard the  policy  as  fixing  the  trade  from  N.  O. 
to  Campeachy'and  Havana,  did  the  risk  termi- 
nate on  the  arrival  of  the  vessel  at  the  latter 
port  within  the  six  months  ?  That  is  not  pre- 
tended by  any  one.  It  is  said,  however,  that 
the  iter  is  confined  to  these  ports  and,  there- 
fore, the  vessel  must  return  to  N.  O.  But  "at 
and  from  "  Havana,  the  port  last  mentioned, 
does  not  necessarily  imply  this  direction.  Even 
assuming  the  track  was  intended  to  be  de- 
scribed, the  description  ends  here ;  and  yet  an 
iter  beyond  is  obviously  contemplated.  The 
interpolation  of  the  word  "to"  will  not  help 
out  the  difficulty;  a  port  of  destination  must 
also  be  added  before  the  vessel  can  be  made  to 
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return  to  N.  O.  This  appears  to  me  an  unnec- 
essarily forced  construction;  a  much  more  nat- 
ural one  is  that  after  the  arrival  of  the  vessel 
at  Havana  the  Her  is  left  open,  the  risk  after- 
wards depending  solely  upon  the  limitation  of 
time.  That  not  having  expired,  the  master  was 
justified  in  sailing  with  his  cargo  for  N.  Y. 

The  view  thus  taken  is  not  weakened  by  the 
subsequent  clause  referred  to,  namely:  begin- 
ning the  adventure  upon  the  vessel,  etc. ,  at  as 
aforesaid,  and  so  shall  continue  and  endure 
until  she  shall  safely  arrive  at  as  aforesaid. 
The  form  of  the  policy  used  is  the  common 
one  in  case  of  insurance  for  a  particular  voy- 
age where  the  termini  are  given.  This,  to- 
gether with  several  other  provisions,  have  no 
consistent  or  possible  application  to  the  case  of 
an  insurance  on  time,  or  where  that  enters  into 
the  description  of  the  risk. 

In  any  view  that  I  have  been  able  to  take  of 
this  case,  it  seems  to  me  the  plaintiff  below 
was  entitled'to  recover,  and  that,  therefore,  the 
judgment  should  be  reversed. 

Judgment  reversed 

Cited  in— 40  Super.,  430,  433. 


215*]  *THE  PEOPLE,  ex  rel.  SMITH, 

0. 
FISHER. 

Deputy  County  Clerk — Authority  of,  after  Death 
of  Principal —  Vacancy  Filled  by  Governor. 

The  authority  of  a  deputy-clerk,  who  discharges 
the  duties  of  the  office  of  county  clerk  in  conse- 
quence of  the  death  of  his  principal,  ceases  on  the 
appointment  by  the  Governor  of  another  person, 
to  execute  the  duties  of  the  office  until  the  vacancy 
in  the  office  of  clerk  be  supplied  by  an  election. 

Citations— Const.  N.  Y.,  art.  4,  sec.  8;  Laws,  1833, 
p  418;  1  R.  8.,  124,  sec.  49 ;  138,  sec.  8;  376,  sees.  56, 
59  ;  379,  sees.  71,  73  ;  Laws,  1830,  p.  64,  sec.  3 ;  p  385, 
sec.  4. 

FNFORMATION  in  the  nature  of  a  quo  war- 
A.  ranto.  Jan.  11,  1840,  the  Atty-Gen.,  on 
the  relation  of  Chauncey  Smith,  filed  the  in- 
formation in  this  case,  charging  Thomas  H. 
Fisher  with  having,  Dec.  21,  1839,  usurped 
the  office  of  clerk  of  the  County  of  Westches- 
ter,  and  averring  that  the  relator  is  rightfully 
entitled  to  the  office.  The  defendant  pleaded 
that  at  the  general  election  held  in  Westches- 
ter  in  Nov.,  1837,  John  H.  Smith  was  duly 
elected  clerk  of  the  county;  that  Nov.  29, 1838, 
he  appointed  him,  the  defendant,  deputy-clerk 
of  the  county,  and  he  thereupon  took  upon 
himself  the  discharge  of  the  duties  of  the  of- 
fice, and  continued  in  the  discharge  of  such 
duties  up  to  and  at  the  time  of  the  death  of 
John  H.  Smith,  which  took  place  Nov.  17, 
1839 ;  that  by  virtue  of  his  appointment  as 
deputy-clerk,  and  by  reaspn  of  the  vacancy  in 
the  office  of  clerk  of  the  county  by  the  death 
of  John  H.  Smith,  he  became  authorized  to 
perform  all  the  duties,  and  entitled  to  all  the 
emoluments,  appertaining  to  the  office  of  clerk 
of  the  county  until  the  vacancy  which  oc- 
curred by  the  death  of  John  H.  Smith  was  duly 
filled  pursuant  to  the  Constitution  and  laws  of 
the  State.  That  he,  accordingly,  Nov.  17, 1839, 
in  pursuance  of  his  appointment  as  deputy- 
clerk,  took  upon  himself  the  office  of  clerk  of 
the  county,  performed  its  duties,  and  at  the  time 
WEND.  24. 


of  exhibiting  the  information  was  and  still  is 
acting  clerk  of  the  county.  The  defendant 
also  denied  the  right  of  the  relator.  To  this 
plea  the  Atty-Gen.  replied  that  Dec.  7,  1839, 
Chauncey  Smith,  the  relator  in  this  case,  was 
duly  appointed  by  the  Governor  of  the  State 
county  clerk  of  the  County  of  Westchester 
during  the  time  limited  by  the  Constitution 
and.  laws  of  the  *State  ;  of  which  ap-  [*2 1 6 
pointment  notice  was  given  to  the  defendant 
Dec.  20,  and  demand  made  of  the  books,  papers 
and  records  of  the  office,  concluding  with  a 
verification  and  prayer  of  judgment  of  ouster. 
Then  follows  an  averment  that  the  relator  is 
entitled  to  the  office  of  clerk,  and  concludes  to 
the  country.  The  defendant  demurred  to  the 
replication  and,  among  other  special  causes 
of  demurrer,  assigned  that  the  replication  er- 
roneously concludes  to  the  country,  whereas  it 
should  have  concluded  with  a  verification. 

Messrs.  J.  Holmes  and  M.  T.  Reynolds, 
for  defendant. 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  people. 

By  the  Court,  Bronson,  J.  Although  I 
have  found  this  a  more  difficult  question  than 
I  supposed  it  to  be  on  the  argument,  further 
consideration  has  not  changed  the  opinion 
which  was  then  intimated,  that  the  relator  is 
entitled  to  the  office. 

Sheriffs  and  clerks  of  counties  are  to  be 
chosen  by  the  electors  "  once  in  every  three 
years,  and  as  of  ten  as  vacancies  shall  happen." 
Const.,  art.  4,  sec.  8.  The  Legislature  at  first 
provided  for  special  elections  to  supply  vacan- 
cies in  those  offices.  Stat.,  1823,  p.  418.  But 
as  it  was  found  inconvenient  to  have  elections 
for  county  officers  oftener  than  once  in  each 
year,  the  law  was  afterwards  altered,  and  it 
was  provided  that  all  vacancies  in  the  office  of 
sheriff  or  clerk  should  be  supplied  "at  the  gen- 
eral election  next  succeeding  the  happening 
thereof."  1  R.  S.,  128,  sec.  8. 

Provision  has  also  been  made  for  discharg- 
ing the  duties  of  those  offices  during  the  time 
which  must  elapse  before  the  place  can  be  sup- 
plied by  election.  Every  sheriff  is  required  by 
law  to  appoint  an  under  sheriff,  who  is  to  exe- 
cute the  office  in  case  of  a  vacancy  until  a  new 
sheriff  is  elected  or  appointed,  and  duly  quali- 
fied. 1  R.  S.,  379,  sees.  71,  72.  And  every 
county  clerk  is  required  by  law  to  appoint  a 
deputy-clerk,  1  R.S.,  376,  sec.  56;  and  "when- 
ever the  *office  of  any  county  clerk  [*217 
shall  become  vacant,  his  deputy  shall  perform 
all  the  duties,  and  be  entitled  to  all  the  emolu- 
ments, and  be  subject  to  all  the  penalties  ap- 
pertaining to  the  office  of  clerk  of  the  county, 
until  a  new  clerk  shall  be  elected  or  appointed 
for  such  county  and  duly  sworn."  Sec.  59,  as 
amended  by  the  4th  section  of  the  Act  of  Apr. 
20,  1830.  Stat.,  1830,  p.  385.  It  is  also  pro- 
vided, that  "In  every  case  where  a  vacancy 
shall  occur  in  the  office  of  sheriff  or  county 
clerk  *  *  the  Governor  shall  appoint 
some  fit  person  who  was  eligible  to  the  office, 
to  execute  the  duties  thereof,  until  it  shall  be 
supplied  by  an  election."  1  R.  S.,  124,  sec.  49. 
as  amended  by  the  2d  section  of  the  Act  of 
Feb.  26,  1830.  Stat.,  1830,  p.  64. 

These  provisions  are  entirely  harmonious. 
The  under  sheriff  or  deputy-clerk  is  to  hold, 
until  a  new  officer  is  elected  or  appointed. 

587 


217 


SUPREME  COURT.  STATE  OF  NEW  YORK. 


1840 


When  the  Governor  exercises  the  power  con- 
ferred on  him  to  appoint,  and  the  new  officer 
is  prepared  to  act,  the  authority  of  the  under- 
sheriff  or  deputy  clerk  is  at  an  end  by  express 
limitation. 

The  order  of  stating  the  case  may  be  re- 
versed. The  Governor  is  to  appoint  some  per- 
son to  fill  the  vacancy;  but  until  that  is  done, 
the  under-sheriff  or  deputy  clerk  is  to  dis 
charge  the  duties  of  the  office.  If  there  is 
nothing  to  control  this  view  of  the  question,  it 
is  quite  clear  that  ihe  relator,  who  has  been 
appointed  by  the  Governor,  is  entitled  to  the 
office;  and  that  the  defendant  has  held  it  wrong- 
fully since  Dec.  20,  last.when  he  had  notice  of 
the  relator's  appointment,  and  was  required  to 
surrender  the  trust. 

The  objection  to  the  relator's  title  rests  prin- 
cipally upon  the  order  in  which  the  several 
statutes  were  passed.  Origiually,  the  case  of  a 
vacancy  arising  from  the  death  of  the  incum- 
bent was  excepted  out  of  the  otherwise  unlim- 
ited power  of  the  Governor  to  appoint.  1  R. 
8.,  124.  sec.  49.  But  the  exception  was,  in  ef- 
fect, repealed  by  the  2d  section  of  the  Act 
of  Feb.,  1830,  so  that  the  power  of  the  Gov- 
ernor to  appoint  afterwards  extended  to  "every 
case  where  a  vacancy  shall  occur."  A  3d  sec- 
tion was,  however,  added  which,  taken  in  con- 
218*]  nection  with  a  provision  of  the  R.  *S., 
would  possibly  have  defeated  the  intention  of 
the  Legislature,  as  manifested  by  the  2d  sec- 
tion, if  a  subsequent  statute  had  not  been 
passed  to  obviate  the  difficulty.  The  3d  sec- 
tion was  as  follows:  "  The  preceding  section 
shall  not  affect  the  power  now  vested  by  law 
in  any  sberiff.or  clerk  of  any  county, to  appoint 
under  sheriffs,  or  deputies  ;  nor  the  powers  of 
said  under  sheriffs  or  deputies  as  now  declared 
by  law."  Stat..  1830,  p.  64.  The  power  or 
right  of  the  deputy  clerk,  as  then  declared  by 
law,  was  to  hold  until  a  new  clerk  should  be 
elected.  1  R.  S.,  376,  sec.  59.  The  particular 
terms  of  this  59th  section  were  evidently  over- 
looked by  the  Legislature  in  framing  the  Act 
of  Feb. ,  1830,  and  the  consequence  was.  per- 
haps, that  the  3d  section  of  that  Act  nullified 
the  2d  ;  for  though  the  Governor  might  ap- 
point, the  person  appointed  could  not  get  the 
office,  because  the  deputy  was  authorized  to 
hold  until  a  new  clerk  should  be  elected.  The 
error  was  discovered  before  the  session  ended, 
and  Apr.  20, 1830,  the  59th  section  was  amend 
ed,  so  that  the  deputy  was  only  to  hold  until  a 
new  clerk  should  be  elected  or  appointed.  Stat. 
1830,  p.  385,  sec.  4.  After  that  amendment  was 
made,  all  the  different  provisions,  as  I  have 
before  remarked,  were  in  harmony  with  each 
other.  The  Governor  might  appoint  in  every 
case  of  a  vacancy;  but  in  the  mean  time,  and 
until  that  power  was  exercised,  the  deputy  was 
authorized  to  discharge  the  duties  of  the  office. 
Full  effect  may  now  be  given  to  the  3d  section 
of  the  Act  of  Feb.,  1830,  without  prejudice  to 
the  relator's  title.  "  The  powers  "  of  the  dep- 
uty, "  as  now  declared  bv  law,"  are  not  "  af 
fected  "  or  taken  away  by  the  appointment, 
for  he  only  has  power  or  right  to  hold  until  the 
appointment  is  made. 

If  it  were  necessary  to  decide  the"  point,  I 
should  be  strongly  inclined  to  the  opinion  that 
the  Act  of  Feb.,  1830,  in  itself,  worked  an 
abridgment  of  the  powers  of  the  deputy,  so 
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that  his  holding  would  terminate  with  the  ex- 
ercise of  the  power  conferred  on  the  Governor. 
It  is  evident  from  the  2d  section  of  that  Act, 
that  the  Legislature  intended  to  extend  the 
power  of  appointment  to  the  case  of  a  vacancy 
by  death — the  only  excepted  case  in  the  49th 
section — *and  thus  make  it  universal;  [*21O 
and  the  3d  section  was,  I  think,  only  added  by 
way  of  caution  to  avoid  the  possible  inference 
that  the  power  conferred  on  the  Governor  to 
appoint  would  take  away  the  right  of  the  dep- 
uty to  hold  until  the  appointment  was  made  or 
an  election  had.  The  Legislature  certainly 
could  not  have  intended  to  do  a  thing  so  ab- 
surd as  to  say  that  the  Governor  might  appoint 
but  the  deputy  should,  nevertheless,  continue 
to  hold  the  office. 

But  it  is  unnecessary  to  decide  how  the  case 
would  have  stood  upon  the  Act  of  Feb.,  1830, 
for  the  Act  of  Apr.  in  that  year  has  settled  the 
question.  The  order  in  which  the  several  en- 
actments were  made  cannot  control  the  ques- 
tion. Statutes  in  part  materia  should  be  con- 
strued together;  and  looking  at  all  the  ermct 
ments  as  they  now  stand,  there  can  be  little 
room  for  doubt  that  the  Legislature  intended 
the  Governor  should  appoint,  and  that  the 
powers  of  the  deputy  should  thereupon  cease, 
as  well  in  the  case  of  a  v,  cancy  by  death,  as 
where  the  office  becomes  vacant  in  any  other 
way. 

It  was  said  that  the  statute  giving  the  Gov- 
ernor power  to  fill  the  vacancy  conflicts  with 
that  clause  of  the  Constitution  which  declares, 
that  "sheriffs  and  clerks  of  counties  shall  be 
chosen  by  the  electors  of  the  respective  coun- 
ties, once  in  every  three  years,  and  as  often  as 
vacancies  shall  happen."  Art,  4,  sec.  8.  That 
is  dangerous  ground  for  the  defendant  to  oc- 
cupy; for  if  the  vacancy  can  only  be  supplied 
by  election  his  title  to  the  office  is,  of  course, 
at  an  end;  and  judgment  must  be  rendered 
against  him,  although  the  relator  may  also  fail 
in  his  claim.  But  I  feel  no  great  difficulty  in 
saying  that  the  law  is  valid.  There  must  of 
necessity  be  an  interval  of  time  between  the 
death,  resignation  or  removal  of  the  incum- 
bent, and  the  filling  of  the  vacancy  by  the  elect- 
ors; and  it  is  essential  to  the  public  welfare 
that  some  person  should  in  the  mean  time  dis- 
charge the  duties  of  the  office.  The  Legisla- 
ture has  provided  that  the  vacancy  shall  be  sup- 
plied by  the  people  at  the  next  general  election 
after  it  happens;  1  R.  8.,  128,  sec.  8;  and  that 
in  the  meantime  the  duties  of  the  office  shall 
be  discharged  either  by  the  deputy  or  by  a  per- 
son appointed  by  the  Governor,  or  by  both  of 
them.  *This  space  in  which  the  office  [*22O 
may  not  be  filled  by  election  can  never  exceed 
one  year,  and  may  sometimes  amount  only  to 
a  few  days.  How  long  it  may  happen  to  be, 
provided  it  do  not  extend  beyond  the  next  annu- 
al election,  is  a  question,  I  think,  fairly  within 
the  discretion  of  the  Legislature.  The  language 
of  the  Constitution  is  not  that  the  office  shall 
be  filled  by  election  in  every  possible  case,  nor 
that  a  vacancy  shall  be  supplied  in  that  man- 
ner as  soon  as  it  happens;  but  the  language  is 
that  vacancies  shall  be  supplied  by  election  as 
often  as  they  happen.  That  end  is  fairly  at- 
tained by  referring  the  matter  to  the  people  at 
their  next  stated  period  for  exercising  the 
elective  franchise. 
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A  distinction  was  attempted  between  the  law 
authorizing  the  deputy  to  hold,  and  that  em- 
powering the  Governor  to  appoint;  and  it  was 
said  that  the  former  was  valid  and  the  latter 
void.  The  argument  was  based  on  the  fact  that 
the  new  Constitution  took  from  the  central  pow- 
er the  authority  which  it  had  previously  exer- 
cised of  appointing  clerks  of  counties  and  gave 
it  to  the  people.  But,  as  we  have  already  seen, 
the  election  of  those  officers  was  not  given  to 
the  people  under  all  possible  circumstances, 
and  to  be  exercised  the  moment  a  vacancy 
should  happen.  The  argument  in  favor  of  the 
deputy  necessarily  concedes  that  the  Constitu- 
tion leaves  it  open  to  the  Legislature  to  supply 
the  place  until  the  people  can  conveniently  ex- 
ercise their  privilege.  And  if  the  Legislature 
may  supply  the  place  in  one  way,  I  do  not  see 
why  it  may  not  be  done  in  another,  for  the 
Constitution  says  nothing  whatever  on  the  sub- 
ject. It  is  said,  however,  that  the  statute  giv 
ing  the  appointment  to  the  central  power, 
though  not  against  the  letter,  is  contrary  to  the 
spirit  of  the  Constitution  and,  therefore,  void. 
When  the  fundamental  law  has  not  limited, 
either  in  terms  or  by  necessary  implication,  the 
general  powers  conferred  upon  the  Legislature 
we  cannot  declare  a  limitation,  under  the  no 
tion  of  having  discovered  something  in  the 
spirit  of  the  Constitution  upon  a  subject  which 
is  not  even  mentioned  in  the  instrument. 

The  objection  that  the  replication  does  not 
conclude  in  the  proper  form,  rests  on  a  mis- 
construction of  the  pleadings. 

Judgment  for  the  people. 

Approved— 14  N.  Y.,  54. 

Cited  in  -22  N.  Y.,  144 :  50  N.  Y.,  458 ;  78  N.  Y.,  361 ; 
5  Daly,  184 ;  15  Minn.,  203 ;  8  Am.  Rep.,  27  (21  Ohio 
St..  42);  13  Am.  Rep.,  647  (5  W.Va.,  94). 
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Ejectment — Rival  Claims  under  Prior  and  Sub- 
sequent Possessors — Obtaining  Deed  of  Prior 
Possessor's  Heirs,  is  an  Admission  of  Title  in 
Him — Tenancy  in  Common — Adverse  Pos- 
session— Possession  by  One  Tenant  in  Common 
for  27  Years,  does  not,  in  this  Case,  Author- 
ize Jury  to  Presume  an  Ouster — Evidence — 
Acknowledgment  Taken  in  1784 — Presump- 
tion— Secondary  Evidence — Grantor's  Subse- 
quent Declarations,  Inadmissible  to  Affect 
Grantee — New  Trial — Practice. 

In  a  controversy  in  an  action  of  ejectment  be- 
tween one  claiming-  under  a  prior  possessor  and  the 
other  under  a  subsequent  possessor,  the  obtaining 
of  a  deed  by  a  predecessor  of  the  latter  from  sever- 
al of  the  heirs  of  the  prior  possessor,  is  an  admission 
of  title  in  their  ancestor. 

Such  deed  fastens  upon  the  grantee  and  those 
claiming1  under  him  the  character  of  a  tenant  in 
common  with  the  grantee  of  the  other  heirs  of  the 
prior  possessor,  and  the  possession  held  under  such 
deed  is  not  adverse  to  the  rights  of  the  other  grant- 


NOTE.— Adverse  possession— Tenants  in  common- 
Ouster. 

A  tenant  in  common  may  oust  his  co-tenant  and  ac- 
quire title  through  adverse  possession.  See  Hum- 
bert v.  Trinity  Church,  post,  p.  587,  note. 

Peaceable  possession,  accompanied  by  no  act 
amounting  to  an  ouster,  is  not  adverse.  Whiting  v. 
Dewey,  15  Pick.,  428  ;  Colburn  v.  Mason,  25  Me.,  434 ; 
Chandler  v.  Ricker,  49  Vt.,  128 ;  Challefoux  v.  Du- 
charme,  4  Wis.,  554 ;  8  Wis-.  287 ;  Squires  v.  Clark,  17 
Kan..  84 ;  McClung  v.  Ross,  18  TJ.  S.  (5  Wh.).  116. 
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ee,  unless  the  presumption  arising  from  the  accept- 
ance of  the  deed  be  satisfactorily  explained. 

Possession  of  27  years  by  one  tenant  in  common, 
although  during  all  that  time  the  right  of  the  co- 
tenant  had  not  been  recognized,  was  held,  in  this 
case,  not  to  be  sufficient  to  authorize  a  jury  to  pre- 
sume an  ouster,  where  before  25  years  had  elapsed, 
the  co-tenant  had  made  an  actual  entry  upon  the 
land  and  was  forcibly  expelled. 

Whether  a  certificate  of  the  acknowledgment  of 
a  deed  taken  in  1784,  not  stating  that  the  grantor 
was  known  to  the  officer,  be  sufficient  to  authorize 
the  reception  of  the  deed  in  evidence,  qucere. 

Where  a  will  produced  on  the  trial  of  a  cause  was 
more  than  50  years  old.  it  was  held,  that  the  legal 
presumption  attached  that  the  witnesses  were  dead, 
and  that  the  party  might  resort  to  secondary  evi- 
dence to  prove  the  will ;  and  that  its  production 
with  the  probate  attached  was  sufficient  evidence 
to  authorize  its  being  read. 

A  grantor's  declarations  after  he  has  parted  with 
his  title  are  not  admissible  to  affect  his  grantee ; 
yet,  where  such  declarations  have  been  received  as 
evidence,  a  new  trial  will  not  on  that  ground  be 
granted  on  a  case  made,  where  the  court  see  that 
the  result  would  be  the  same  if  the  evidence  was 
rejected ;  on  a  bill  of  exceptions,  however,  it  would 
be,  of  course,  in  such  case  to  grant  a  new  trial. u „ 

^Citations— 1  Phil.  Bv.,  353.  354,  n.  309,  481,  503,  655, 
1357,  note  937,  by  Cow.  &  H.:  15  Wend.,  171;  17  Wend., 
136,  142,  642,  647;  Cowp.,  217 ;  19  Wend.,  365;  9  Johns., 
102;  11  Wend.,  83 ;  7  Wend..  408;  9  Pet.,  567 ;  18  Johns., 
355,  361 ;  13  Johns.,  406, 413  ;  8  Barn.  &  C.,  22 ;  3  Carr. 
&  P.,  402 :  2  Mann.  &  R.,  195 ;  Grab.  New.  Tr.,  246- 
252;  1  Moll.  Ch.,  30,  32;  12  Wend.,  602,  677. 

THIS  was  an  action  of  ejectment  tried  at  the 
N.  Y.  Circuit  in  Mar.,   1837,  before  the 
Hon.    Ogden    Edwards,   one  of    the   Circuit 
Judges. 

The  plaintiff  claimed  to  recover  an  undi- 
vided third  part  of  one  eighth  of  a  lot  of  about 
10  acres  of  land,  situate  in  the  City  of  N.  Y.  He 
proved  that  one  Arnout  Webbers  was  in  pos- 
session of  the  premises  previous  to  1784,  and 
died  in  possession.  The  plaintiff  produced 
from  the  surrogate's  office  in  the  City  of  N.  Y., 
the  last  will  and  testament  of  Arnout  Web- 
bers, bearing  date  Aug.  23,  1776,  whereby  the 
testator  devised  to  seven  of  his  children  and 
one  grandchild,  all  his  estate,  real  and  person- 
al, without,  however,  *specifying  any  [*222 
particular  premises  to  be  divided  between  them, 
share  and  share  alike.  On  the  back  of  the  will 
was  indorsed  the  probate  thereof  and  the  grant- 
ing of  letters  testamentary  by  the  judge  of  the 
Court  of  Probates  of  this  State  under  date  of 
Sep.  13, 1784.  The  will  was  read  in  evidence 
without  other  proof  of  its  execution,  though 
objected  to  by  the  defendant's  counsel.  It  was 
proved  that  after  the  death  of  Arnout  Web- 
bers, his  son  Philip  entered  into  possession  of 
the  premises,  and  continued  in  possession  three 
or  four  years,  when  he  surrendered  the  pos- 
session to  Medcef  Eden;  but  upon  what  terms, 
or  for  what  cause,  did  not  appear.  The  plaint- 
iff adso  produced  in  evidence  a  deed  of  the  one 
eighth  of  the  premises,  bearing  date  Sep.  13, 
1784,  executed  by  John  Webbers,  a  son  of  Ar- 
nout Webbers,  to  Joel  Northrop.  This  deed 
was  acknowledged  Dec.  14,  1784,  before  Roger 
Sherman,  one  of  the  justices  of  the  Superior 
Court  of  Conn.,  who  certified  that  John  Web- 
bers, "  signer  and  sealer  of  the  foregoing  in- 
strument," appeared  "  and  acknowledged  the 
same  to  be  his  own  free  act  and  deed."  The 
counsel  for  the  defendant  objected  to  the  deed 
being  read  in  evidence  on  the  ground  that  the 
execution  thereof  had  not  been  sufficiently 
proved  ;  but  the  objection  was  overruled.  The 
plaintiff  proved  that  in  1812  or  1813,  Mrs.  Van 
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Orden,  one  of  the  children  of  Arnout  Web- 
bers, pointed  out  the  premises  in  question  as 
the  lot  which  belonged  to  her  father  ;  this  ev- 
idence was  also  objected  to,  but  received.  He 
also  proved  that  Joel  Northrop,  the  grantee  of 
John  Webbers,  died  in  1807  or  1810,  and  that 
he  (the  plaintiff)  was  one  of  three  heirs  of  Joel 
Northrop  ;  that  in  1830,  an  agent  of  his  erect- 
ed a  house  on  the  premises  in  question,  which 
was  torn  down  by  the  defendant,  and  the  agent 
turned  out  of  possession.  Whereupon  this  ac- 
tion was  brought  in  July  Term,  1834. 

The  defendant  proved  that  Medcef  Eden 
was  in  possession  of  the  premises  in  1795,  and 
continued  in  possession  until  his  death  in  1798, 
having  by  his  last  will  and  testament  devised 
the  premises  to  his  son  Medcef,  who  succeed- 
ed him  in  the  possession.  July  7,  1801,  the  in- 
223*J  terest  of  *Medcef  Eden  in  the  premises 
was  conveyed  by  the  sheriff  of  N.  Y. ,  in  pur- 
suance of  a  sale  by  virtue  of  an  execution,  to 
W.  Barlow  and  J.  Sharp.  In  1805,  the  inter- 
est of  Barlow  and  Sharp  became  vested  in  A. 
Kinder  and  B.  Bakewell,  whose  interest  by 
sundry  mesne  conveyances  became  vested  in 
the  defendant  in  1825.  A  continued  posses- 
sion was  shown  from  Medcef  Eden  down  to 
the  defendant ;  none  of  the  conveyances,  how- 
ever, containing  covenants  of  title,  the  deeds 
being  mere  quitclaims. 

To  rebut  the  effect  of  this  testimony,  the 
plaintiff  read  in  evidence  a  deed  bearing  date 
Dec.  21,  1807.  executed  by  all  the  devisees  of 
Arnout  Webbers  (except  his  son  John,  who 
had  conveyed  to  Northrop),  to  A.  Kinder  and 
B.  Bakewell, under  whom  the  defendant  claims 
title,  conveying  to  them  all  the  interest  of  the 
grantors  in  the  premises  in  question. 

The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff,  and  the  de- 
fendant, on  a  case  made, moved  for  a  new  trial. 

Mr.  J.  Miller,  for  defendant. 

Messrs.  W.  S.  Sears  and  S.  P.  Staples, 
for  plaintiff. 

By  the  Court,  Cowen,  J.  No  title  in  either 
party  having  been  approved  by  direct  evi- 
dence, the  stress  of  the  controversy  at  the  trial 
lay  upon  the  possessions  under  which  the 
parties  respectively  claimed.  Of  the  de- 
fendant's general  possession  and  that  of  those 
under  whom  he  claimed  for  a  period  suf- 
ficient to  satisfy  the  Statute  of  Limitations, 
no  doubt  was  made  ;  indeed,  such  possessions 
were  admitted  at  the  trial  ;  their  character 
alone  was  disputed.  Of  the  prior  possession 
of  Arnout  Webbers,  there  was  very  littlft  di- 
rect evidence  ;  but  what  there  was,  when  con- 
nected with  the  deed  of  1807,  from  all  his  heirs 
except  John,  to  Bakewell  and  Kinder,  made 
out  a  very  strong  circumstantial  case  in  favor 
of  the  possession  ;  and  I  think  entirely  war- 
ranted the  learned  judge  in  the  assumption 
that  it  was  made  out,  by  which  he  introduced 
his  charge  to  the  jury.  The  defendant  claims 
224*1  *under  Bakewell  and  Kinder  ;  his  title 
being  derived  from  nothing  beyond  quitclaim 
deeds  coming  down  from  Medcef  Eden,  who 
appears  to  have  succeeded  Philip  Webbers  in 
a  possession  which  he  took  from  his  father,  Ar- 
nout. Certainly  there  is  nothing,  as  the  judge 
remarked,  to  show  an  abandonment  of  pos 
session  by  Arnout  or  his  heirs  ;  at  least  no 

590 


1840 


direct  evidence.  The  possession  of  Arnout  was 
prima  facie  evidence  of  a  fee  in  him,  and  it 
came  in  a  course  of  regular  transmission,  ei- 
ther by  devise  or  descent  to  his  heirs,  seven  of 
whom  quitclaimed  to  the  predecessors  of  the 
defendant  in  1807.  This  is  the  same,  in  legal 
effect  as  if  the  defendant  had  taken  that  deed 
to  himself  ;  and  leaves  it  difficult  for  the  mind 
to  resist  the  idea  that  all  parties  considered 
Arnout  as  onehavingheld  the  prior  title.  Such 
an  act  amounts  to  a  clear  concession  by  the 
defendant  himself  that  he  must  look  to  Aruout 
Webbers,  not  Medcef  Eden,  as  the  source  of 
his  title.  It  sanctions  all  that  could  be  inferred 
from  the  plaintiff's  witnesses,  on  the  head  of 
Arnout's  possession,  and  superadds  a  virtual 
admission  that  he  claimed  a  fee. 

This  deed  to  Bakewell  and  Kinder,  when 
viewed  in  connection  with  the  other  evidence 
in  the  cause,  was  also  properly  treated  as  hav- 
ing another  effect.  It  fastened  on  them  and 
their  successors  the  character  of  co-tenant  with 
the  plaintiff  and  his  ancestor,  in  the  proportion 
of  seven  parts  in  the  former  to  one  eighth  or  a 
part  of  that  in  the  latter  :  from  which  the  de- 
fendant certainly  could  not  clear  himself  with- 
out showing  some  positive  act  by  which  he  or 
those  under  whom  he  came  in,  disclaimed  such 
a  relation,  and  that  so  long  as  25  years  before 
suit  brought.  No  such  act  was  shown  directly, 
nor  was  there  anything,  that  I  see,  from  which 
the  jury  could  have  been  left  to  infer  it.  We 
have  nothing  but  general  possession  of  one 
tenant  in  common.  That  he  had  a  right  to;  and 
the  law  always  intends  that  a  man  is  in  accord- 
ing to  his  right,  until  the  contrary  appears.  It 
accordingly  intends,  in  this  case,  that  the  de- 
fendant and  his  privies  had  all  along  holden 
the  total  possession  of  the  land  both  for  them- 
selves and  the  plaintiff  or  his  privies,  with 
whom  the  former  held  a  friendly  not  an  ad- 
verse relation.  *Such  an  intendment  [*225 
is  fatal  to  the  defense,  so  far  as  it  rests  on  ad- 
verse possession. 

I  am  aware  of  no  cases,  either  in  this  or  any 
other  court,  which  stand  opposed  to  the  views 
I  have  expressed.  The  better  opinion  is,  that 
mere  general  possession  of  land  or  other  prop- 
erty, even  without  explanation,  must  be  re- 
'ceived  as  prima  facie  evidence  of  absolute  own- 
ership. To  this  point  I  collected  several  au- 
thorities in  note  309,  1  Phil.  Ev.,  pp.  353,  354, 
of  the  Notes  by  Cowen  &  H.  I  shall  not  go 
over  them,  for  the  doctrine  is  not  now  denied. 
It  must,  then,  betaken  as  a  fact  presumptively 
established,  that  Arnout  Webbers  was,  in  his 
lifetime,  the  owner  in  fee  simple;  his  heirs  fol- 
lowed; and  it  cannot,  as  the  defendant's  coun- 
sel seems  to  suppose,  be  overcome  by  the  sub- 
sequent possession  of  Eden  and  those  who 
followed  him,  even  though  that  were  ad- 
verse, short  of  25  years.  It  is,  till  that  time, 
but  possession  against  possession,  and  the  one 
prior  in  time  must  prevail .  Whitney  v.  Wright, 
15  Wend.,  171,  is  relied  upon  as  showing  that 
an  abandonment  by  the  prior  possessor  will  de- 
stroy the  forceof  the  presumption  in  his  favor; 
and  no  doubt  he  may  so  conduct  himself  as  to 
neutralize  the  force  of  the  presumption  and 
turn  it  in  favor  of  his  successor,  as  my  brother 
Bronson  thought  he  had  done  in  that  case. 
Almost  any  presumption  may  be  rebutted;  but 
I  am  still  at  a  loss  for  the  circumstance  in  the 
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case  at  bar,  which  can  give  application  to  the 
doctrine.  I  find  no  proof  that  Arnout  Webbers 
or  his  successors  ever  doubted  their  title.  I 
must  deny  that  the  negative  fact  of  delaying  a 
legal  assertion  of  it  can  operate  as  an  abandon- 
ment short  of  the  time  required  by  the  Statute 
of  Limitations.  Abandonment  cannot  be  pred- 
icated of  a  prior  possession  till  its  force  as  evi- 
dence is  gone:  and  that  is  the  idea  which  the 
word  is  intended  to  express.  The  difficulty  of 
seeing  that  anything  like  an  answering  adverse 
possession  was  made  out,  after  the  character 
of  co-tenant  with  the  plaintiff  and  his  privies 
attached,  is  fully  demonstrated  by  one  of  the 
books  relied  on  in  behalf  of  the  defendant. 
Walworth,  Chancellor,  in  Butler  v.  Phelps,  17 
Wend.,  642,  647.  But  it  is  contended  that  this 
long  general  possession  of  a  co-tenant  from 
226*]  1807,  *  without  any  other  evidence  of 
an  exclusive  claim,  should  have  been  submit- 
ted to  the  jury  as  ground  for  presuming  an 
ouster.  That  was  done  in  Doe,  ex  dem.  Fishar, 
v.  Prosser,  Cowp.,  217,  on  such  a  possession 
for  36  years  ;  and  a  verdict  founded  on  the 
presumption  was  sustained.  There  had  been 
a  dead  silence  in  the  co-tenants  out  of  actu- 
al possession  for  nearly  40  years,  which  was 
held  barely  to  raise  a  case  for  the  jury.  The 
time  was  nearly  double  that  required  by  the 
Statute  of  Limitations.  In  the  case  at  bar, 
there  was  a  recognition  of  the  tenancy  in  com- 
mon in  1807.  Indeed,  it  then  first  arose;  and 
the  plaintiff  entered  and  took  possession  by  his 
agent  Kinsey,  in  1830,  whom  the  defendant 
ousted ;  and  as  an  answer  to  a  suit  by  the  de- 
fendant, under  the  Revised  Statutes,  in  his  own 
favor,  the  plaintiff  brought  this  action  some 
four  or  five  years  after.  Intermediate  1807  and 
1830,  the  single  term  allowed  by  the  Revised 
Statutes  as  a  bar  by  adverse  possession,  which 
began  previous  to  1830,  had  not  elapsed  ;  and 
only  two  or  three  years  beyond  that  term 
when  this  suit  was  brought.  Hart  v.  Vose,  19 
Wend.,  365,  did  not  relate  to  the  claim  of  ad- 
verse possession  by  a  tenant  in  common. 

The  case  at  bar  comes  entirely  short  of  the 
protracted  and  exclusive  possession  in  Doe  v. 
Prosser,  with  the  unbroken  silence  appearing 
in  that  case.  The  lapse  of  time  was  there  very 
great,  and  the  silence  entirely  unaccounted 
for.  Here  it  barely  exceeds  25  years;  and  there 
was  at  least  one  very  decisive  step  toward  a 
claim,  an  actual  entry  under  claim  of  title 
within  that  time.  I  am  not  prepared  to  admit 
that  the  judge  was  bound,  under  such  circum- 
stances, to  leave  the  question  of  a  bar  by  ad- 
verse possession  to  the  jury.  The  rule  is  laid 
down  too  broadly  in  the  marginal  note  to  Jack- 
son v.  Joy,  9  Johns,  102.  All  the  court  say 
there  is,  that  the  circumstances  relied  on  to 
show  an  adverse  possession  were,  in  that  case, 
proper  for  the  jury.  The  note  lays  down  the 
rule  in  the  abstract,  as  if  the  question  must  be 
left  to  them  whenever  it  is  raised,  however  de- 
cisive the  testimony.  The  book  proves  no  more 
than  the  others  cited  by  the  counsel  for  the  de- 
fendant; that  where  the  question  to  be  decided, 
277*]  *  whet  her  it  be  adverse  possession  or 
any  other,  is  left  in  serious  doubt  upon  the  cir- 
cumstances proved,  it  belongs  to  the  jury. 
Benham  v.  Gary,  11  Wend.,  83;  Read  v.  Hurd, 
7  Id.,  408;  Canal  Co.  v.  Knapp,  9  Pet.,  567.  It 
is  equally  clear  that  where  the  facts  are  plainly 
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established,  and  to  these  the  legal  rules  of  pre- 
sumptive evidence  are  obviously  applicable, 
and  raise  an  obvious  result,  the  judge  may  tell 
the  jury  so,  as  he  seems  to  have  done  in  this 
case,  without  incurring  the  imputation  of  an 
attempt  to  transgress  the  line  which  divide* 
his  duty  from  theirs.  The  same  remarks  are, 
I  think,  applicable  to  what  he  said  of  Arnout 
Webbers'  possession,  and  the  objection  that  the 
jury  should  be  put  to  pronounce  on  the  ques- 
tion of  its  abandonment.  I  do  not  mean  to  say 
that  the  mere  circumstance  of  Bakewell  and 
Kinder  taking,  while  in  possession  claiming 
under  Eden,  a  quitclaim  from  the  Webbers 
heirs  was,  per  se,  a  conclusive  admission  of 
their  ancestor's  title.  The  act  might  have  been 
explained,  and  rendered  of  such  questionable 
import,  as  to  raise  a  doubt  for  the  jury  to  solve. 
Jackson  v.  Newton,  18  Johns.,  355,  361  ;  Jack- 
son v.  Smith,  13  Id.,  406,  413.  But  the  total  ab- 
sence of  any  paper  title  in  Eden,  the  prior  pos- 
session of  Webbers,  the  quitclaim  character  of 
the  whole  line  of  deeds  through  which  Eden's 
title  came  down  to  the  defendant,  seem,  when 
connected  with  the  deed  of  1807  to  Bakewell 
and  Kinder,  to  form  a  case  against  which  a 
jury  could  hardly  be  allowed  to  find.  By  the 
simple  act  of  taking  title  under  you,  I,  in  com- 
mon presumption,  admit  your  title.  Here  we 
have,  not  that  act  alone,  and  the  presumption 
unrebutted,  but  decidedly  fortified  by  circum- 
stances. 

There  were  some  points  raised  upon  the  ad- 
mission of  evidence  which  call  for  notice.  The 
objection  now  made  to  the  certificate  of  ac- 
knowledgment appended  to  the  deeds  of  lease 
and  release  from  John  Webbers  to  Joel  North- 
rop was  not  raised  at  the  trial  in  its  present 
form  and,  therefore,  cannot  be  noticed.  At  the 
trial  it  was  general  that  the  execution  of  the 
deed  was  not  well  proved;  here  it  is,  that  the 
certificate  omitted  to  assert  knowledge  or  proof 
of  the  grantor's  identity.  If  there  be  [*228 
anything  in  this,  and  it  had  been  mentioned  at 
the  trial,  farther  proof  might  have  been  given. 
Norman  v.  Wells,  17  Wend.,  136, 142.  I  do  not, 
therefore,  stop  to  inquire  whether.at  that  early 
day,  the  identifying  clause  was  requisite. 

An  objection  was  made  to  the  reading  of 
Arnout  Webbers'  will,  on  the  ground  that  the 
plaintiff  and  those  under  whom  he  claimed  not 
having  been  in  possession,  it  could  not  be  re- 
ceived as  an  ancient  muniment  of  title.  This 
was  true  when  the  will  was  offered,  and  I 
think  the  defect  was  not,  in  the  respect  men- 
tioned, supplied  by  the  subsequent  evidence. 
The  will  purported  to  be  a  devise  to  the  heirs 
at  law  in  general  terms;  and  whatever  may  be 
said  of  the  parties  having  a  possession  which 
might  have  been  connected  with  the  will,  we 
can  no  more  impute  it  to  that  than  to  the  right 
of  general  inheritance.  It  is  entirely  equal, 
whether  the  claim  and  possession  that  followed 
was  founded  on  one  or  the  other.  Why  it  should 
have  been  thought  important,  I  am  at  a  loss  to 
conceive  ;  for  the  plaintiff's  title  was  good 
without  it,  and  seems  to  be  based  rather  on  in- 
heritance than  devise.  As  an  act  of  ownership 
by  Arnout  Webbers,  it  is  equally  a  non  sequitur, 
for  it  asserts  no  title  to  the  premises  in  ques- 
tion, nor  could  it  be  made  so  to  speak  without 
proof  that  the  devisor  had  no  other  real  es- 
tate ;  whereas  it  was  in  proof  that  he  had. 
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However,  though  there  was  no  possession  by 
which  the  will  could  be  authenticated,  within 
our  own  cases,  one  principle  on  which  an  an- 
cient will  is  said  to  be  received  without  formal 
proof,  seems  to  be  a  presumption,  after  30 
years  from  its  date,  that  all  the  subscribing  wit- 
nesses are  dead.  That  was  said  by  Ld.  Ten- 
terdon,  Ch.  J.,  \nDoe,  ex  dem.  Oldham,  v.  Wol- 
ley,  8  Barn.  &  C.,  22;  and  he  certainly  applied 
the  presumption  there  very  strongly  ;  for  he 
received  the  deed  without  the  ordinary  proof, 
though  the  subscribing  witness  was  alive  and 
in  court.  Vaughan,  B.t  laid  down  the  same 
rule  at  the  trial  of  the  cause.  3  Carr.  &  P., 
402,  8.  C.  nom.  Doe,  ex  dem.  Oldnatt,  v.  Deakin; 
8.  C.,2  Mann.  &  R.,  195.  But  Ld.  Tender- 
den  is  not  here  reported  so  fully  on  the  prin- 
ciple as  he  is  in  8  Barn.  &  C.  In  the  case  at 
229*]  bar,  time  had  run  *from  1776,  the  date 
of  the  will.  From  that  to  the  time  of  the  trial 
was  more  than  50  years.  I  am  of  opinion  the 
presumption  clearly  arose  that  all  the  attest- 
ing witnesses  were  dead;  and  this  fact  always 
lets  in  secondary  evidence  of  the  execution. 
In  secondary  evidence,  there  are  usually  no  de- 
grees. When  the  primary  evidence  is  gone, 
you  resort  to  what  good  fortune  enables  you  to 
lay  hold  of  as  a  substitute.  This  is  often  mere 
ly  circumstantial.  Thirty  years'  possession  is 
with  us  one  sufficient  circumstance.  A  short- 
er time  is  allowed  in  England.  1  Phil.  Ev.,  by 
Co  wen  &  H.,  p.  503  of  the  text,  in  connection 
with  note  937,  at  p.  1357.  In  Bradstreetv.  Clarke, 
12  Wend.,  602,  677,  this  court  held  the  produc- 
ing a  devise  from  the  proper  probate  office  in 
England  to  be  a  material  circumstance,  though 
the  will  was  not  proved  there.  And  in  Holton 
v.  Lloyd,  1  Moll.  Ch.,  30,  32,  Cfiancellor  Hart, 
on  its  being  stated  that  a  will  was  thirty  years 
old,  said:  "The  length  of  time,  and  its  having 
come  out  of  the  proper  office  ( the  prerogative 
office),  in  my  opinion  are  a  sufficient  founda- 
tion to  entitle  this  will  to  be  read."  And  vide 
1  Phil.  Ev.,  481,  text,  ed.  before  cited,  and  Id., 
n. ,  p.  1357.  1  am,  therefore,  of  opinion  that, 
both  upon  authority  and  the  reason  of  the 
thing,  the  execution  of  the  will  in  question 
was  well  made  out  by  the  secondary  evidence. 
The  original  was  produced  from  the  proper 
office,  with  the  registry  of  probate,  in  1784.  No 
improper  reliance  seems  to  have  been  placed 
upon  the  will  as  an  act  of  ownership.  I  do  not 
understand  the  judge  in  his  charge  to  have 
mentioned  it  as  proof  of  ownership.  He  alludes 
to  it,  but  does  not  distinctly  say  for  what  pur- 
pose. That  is  perhaps  the  less  material, as  there 
was  quite  sufficient  proof  of  ownership  with- 
out it. 

It  is  impossible,  however,  to  maintain  that 
the  declarations  of  Hannah  Van  Orden  were 
admissible  to  affect  the  defendant.  It  is  said 
she  was  one  of  his  grantors,  and  so  whatever 
she  said  of  her  ancestor's  possession  or  owner- 
ship is  receivable.  That  would  be  true,  if  her 
declaration  had  preceded  her  grant.  But  the 
latter  was  made  in  1807,  and  her  declaration 
not  until  1812  or  1813.  She  was  then  a  mere 
stranger.  It  is  entirely  settled  that  a  grantor's 
23O*]  declarations  *af  ter  he  has  parted  with 
his  title,  are  not  admissible  to  affect  his  grant- 
ee. See  the  cases  cited  in  Cowen  &  H.  Notes  to 
1  Phil.,  p.  655.  Indeed,  a  contrary  rule  would 
be  intolerable  on  principle.  Were  this,  there- 
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fore,  a  question  made  by  bill  of  exceptions,  we 
should  be  bound  to  grant  a  new  trial.  Coming, 
however,  on  the  case,  we  have  a  discretion. 
The  declaration  seems  to  have  been  hastily  re- 
ceived and  could  not  have  been  much  relied 
upon.  The  case,  especially  as  to  ownership, 
the  point  to  which  the  improper  evidence  re- 
lated, was  entirely  sustained  without  it.  True, 
the  declaration  was  received  while  the  cause, 
in  that  respect,  stood  very  weak.  But  in  the 
progress  of  the  trial  it  became  so  clear  on  oth- 
er evidence,  that  I  think  the  learned  judge  was 
fully  warranted  in  assuming  it  as  proved.  It 
must  be  entirely  useless  to  send  the  cause  down 
to  another  trial,  for  the  sake  of  avoiding  testi- 
mony improperly  received,  when  we  cannot 
but  see  that  the  verdict  should  be  the  same 
without  it.  Graham,  New  Tr.,  246-252,  and 
cases  cited. 

New  trial  denied. 

Reversed— 7  Hill,  476. 

Cited  in-«3N.  Y.,  273;  7  Barb.,  588;  2  Abb.  N.  8., 
388;  2  Daly,  163;  3  Co.,  245;  23  Gal.,  247 ;  38  Mich.. 
334. 


BELL  &  HARVEY  v.  LENT  ET  AL. 

Usury — Lender  Cannot  Maintain  Action  against 
Borrower  on  Notes  Pledged  as  Security  for 
Usurious  Loan— Third  Person  as  a  Party — 
Protest — Notary's  Certificate — ''Reputed  Place 
of  Residence"  —  Presumptive  Evidence  —  In- 
quiry. 

Where  an  usurious  loan  is  made  and  promissory 
notes  are  pledged  as  security  for  the  repayment  of 
the  money,  an  action  upon  the  notes  cannot  be 
maintained  by  the  lender  against  the  borrower. 

Nor  can  an  action  be  maintained  by  a  third  per- 
son who  has  received  the  notes  from  the  lender  un- 
der an  agreememt  to  collect  them  and  apply  the 
proceeds  towards  payment  of  a  debt  due  to  him 
from  the  lender. 

A  certificate  of  a  notary,  that  he  sent  notice  of 
protest  to  an  indorser,  directed  to  a  certain  place, 
the  reputed  place  of  residence  of  such  indorser,  is 
sufficient  presumptive  evidence  that  such  place  is 
the  reputed  place  of  residence  of  the  party. 

Whether  his  certificate  that  he  had  not  been  able 
to  find  the  indorsers,  after  making  diligent  search 
and  inquiry  for  them,  is  sufficient  evidence  of  such 
inquiry,  when  the  notice  of  protest  is  sent  to  a 
wrong  place,  quaere. 

Citations— Laws,  1833,  p.  395,  sec.  8 ;  13  Johns..  432 ; 
7  Wend..  569. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  June  1838,  before  the 
Hon.  Ogden  Edwards.one  of  the  Circuit  Judges. 
*The  plaintiffs  declared  on  the  money  [*23 1 
counts,  and  annexed  to  their  declaration  the 
copies  of  two  promissory  notes  as  the  cause  of 
action:  1.  A  note  dated  at  N.  Y.,  May  9,  1836, 
for  $2,346.55,  made  by  W.  Faulkner  and  pay- 
able to  the  order  of  James  W.  Lent,  five 
months  after  date;  and  2.  A  note  of  same  date, 
made  at  same  place,  for  $2,346.56,  same  maker 
and  payee,  due  nine  months  after  date.  Both 
note.s  were  indorsed  by  James  W.  Lent,  Eddy 
&  Chubb,  and  John  Mclntyre.  The  action  was 
brought  against  Lent,  Mclntyre  and  Eddy 
(Chubb  being  deceased).  Eddy  and  Mclntyre 
separately  pleaded  the  general  issue,  and  gave 


NOTE.—  Usury— New  securities. 

Where  the  original  toan  was  usurious,  all  new  se- 
curities however  remote  or  often  renewed,  are  like- 
wise affected.  S<-e  Tuthill  v.  Davis,  20  Johns.,  285, 
note ;  Steele  v.  Whipple,  21  Wend..  103.  note. 
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notice  that  they  would  insist  upon  a  partial 
failure  of  consideration.  The  signatures  of  the 
maker  and  indorsers  were  proved,  and  as  to 
the  first  note  the  plaintiffs  read  in  evidence  a 
protest  of  a  notary,  stating  that  Oct.  12,  1836, 
lie  presented  the  note  at  the  residence  of  the 
maker  to  a  person  there,  and  demanded  pay- 
ment, who  answered  that  the  maker  was  not  in 
town  and  had  left  no  funds  to  pay  the  note  ; 
whereupon  he  protested  the  note.  They  also 
read  in  evidence  a  certificate  of  the  notary  in- 
dorsed upon  the  protest,  stating  that  due  no- 
tice of  the  protest  was,  Oct.  13,  1837,  served 
upon  Lent,  by  leaving  the  same  at  his  residence 
in  N.  Y.,  "  and  that  not  being  able  to  find  the 
indorsers,  Eddy  &  Chubb  and  Mclntyre,  after 
making  diligent  search  and  inquiry  for  them, 
I  put  in  the  postoffice  in  this  city,  notices  di- 
rected to  them  respectively,  New  York."  The 
plaintiffs  also  read  a  protest  of  the  second 
note,  in  which  the  notary  stated  that  Feb.  11, 
1837,  he  presented  the  note  to  Mr.  Brown,  the 
administrator  of  W.  Faulkner,  deceased,  the 
maker  of  the  note,  and  demanded  payment,  and 
that  the  administrator  answered  that  he  could 
not  then  pay  it ;  whereupon  he  protested  the 
note.  Accompanying  the  protest  of  this  note 
was  a  certificate  of  the  notary,  stating  that  no- 
tice of  protest  was  personally  served  on  Lent  ; 
that  on  the  evening  of  Feb.  11  a  notice  of  the 
protest  was  put  in  the  postoffice  of  the  City  of 
K  Y.,  for  the  indorsers,  Eddy  &  Chubb,  di- 
rected to  them,  Troy,  their  reputed  place  of 
residence  ;  that  after  making  diligent  search 
and  inquiry  in  the  City  of  N.  Y.  for  the  in- 
232*]  dorser,  *McIntyre,  and  not  being  able 
to  find  him,  he  put  a  notice  for  him  in  the 
postoffice  in  the  City  of  N.  Y.,  directed  N.  Y., 
and  another  directed  to  him  at  Troy.  A  wit- 
ness for  the  plaintiffs,  on  his  cross-examina- 
tion, testified,  that  Oct.  13,  1836,  Mclntyre  was 
boarding  near  the  timber  basin  on  the  Tenth 
Avenue  in  the  City  of  N.  Y.,  but  had  no  place 
of  business  in  the  city  ;  his  residence  in  Feb., 
1837,  was  at  Fort  Ed  ward,  in  Washington  Co., 
where  he  had  resided  many  years.  The  resi- 
dence of  Eddy  and  his  place  of  business  in 
Oct.,  1836,  and  Feb.,  1837,  was  at  Whitehall, 
in  Washington  Co.,  and  had  been  so  for  three 
or  four  years  previous  to  those  dates.  On  a 
further  examination,  he  stated  that  Eddy  & 
Chubb  had  a  timber  establishment  at  Troy, 
and  Chubb  resided  therein  Aug.,  1836, though 
he  died  in  that  month. 

The  witness  further  testified,  that  he  was  the 
agent  of  Eddy  &  Chubb ;  that  the  notes  in 
question  were  given  in  the  regular  course  of 
business,  and  for  full  and  valuable  considera- 
tion; that  in  Aug.,  1836,  they  were  sent  to  him 
in  N.  Y.,  by  Eddy,  with  directions  to  procure 
them  to  be  discounted  for  the  benefit  of  Eddy 
&  Chubb  and  Mclntyre  ;  that  he  obtained  an 
advance  of  $2,000  upon  them  from  Thomas 
S.  Whitaker,  and  hypothecated  the  notes  with 
him.  The  rate  of  interest  agreed  upon  at  the 
time  of  the  loan  was  3  per  cent,  per  month. 
The  notes  were  left  with  Whitaker  as  security 
only;  they  were  not  sold  to  him.  The  plaint 
iffs  then  proved  that  Oct.  7,  1836,  they  sold  to 
Whitaker  a  bill  of  exchange  on  a  house  in  Liv 
erpool  for  £1,000,  at  8£  per  cent.,  amounting 
to  $4,811.11,  for  cash,  and  hold  the  notes  on 
WEND.  24.  N.  Y.  R,  14. 


account  of  that  bill.  The  witness  who  proved 
these  facts,  on  his  cross-examination, stated  that 
Whitaker  did  not  pay  for  the  bill  when  it  was 
delivered;  that  he  called  three  or  four  days  aft- 
er receiving  it  and  said  that  he  could  not  pay 
the  money,  and  asked  the  plaintiffs  to  collect 
the  notes  in  question  and  apply  the  proceeds 
towards  the  payment  of  the  money  due  for  the 
bill,  and  the  plaintiffs  agreed  to  do  so.  The 
notes  were  at  the  time  in  the  hands  of  the 
plaintiffs,  having  been  placed  *thereon  [*233 
account  of  other  transactions,  which,  however, 
had  been  closed. 

The  defendants  moved  for  a  nonsuit  on  the 
grounds  :  1.  That  there  was  not  sufficient  evi- 
dence of  demand  and  notice:  and  2.  That  the 
plaintiffs  had  not  shown  such  title  to  the  notes 
as  would  authorize  a  recovery  by  them  ;  that 
Whitaker  having  taken  the  notes  as  security 
for  an  usurious  loan,  acquired  no  title,  and 
could  not  have  recovered  in  an  action  upon 
them  against  the  defendants ;  and  that  the 
plaintiffs,  having  taken  the  notes  from  Whit- 
aker under  an  agreement  to  apply  the  proceeds 
when  collected  towards  the  payment  of  a  pre- 
existing debt,  had  no  better  title  than  Whita- 
ker, and  could  not  recover.  The  judge  refused 
to  nonsuit  the  plaintiffs.  The  defendants  then 
insisted  that  the  plaintiffs  were  not  entitled  to 
recover  on  the  note  which  fell  due  in  Oct., 
1836,  for  want  of  notice  of  non  payment  ;  and 
that,  at  all  events,  they  were  not  entitled  to  re- 


by  Whitaker,  to  wit  :  $2,000,  with  the  interest 
thereof  from  the  time  of  the  loan, and  requested 
the  judge  so  to  charge  the  jury.  The  judge 
refused  so  to  charge,  and  the  jury  under  his 
direction  found  a  verdict  for  the  plaintiffs  for 
the  amount  of  both  notes,  with  the  interest 
thereof,  viz.:  $5,180.20.  The  defendants,  on 
a  bill  of  exceptions,  moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  S.  Sherwood,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  demand 
and  notice  were  prima  facie  sufficient  to  charge 
the  indorsers  on  the  note  last  due.  There  is 
no  ground  for  complaint  as  to  the  demand, 
and  the  notary's  certificate  is  full  as  to  notice. 
Indeed,  it  was  correctly  directed  to  Troy  for 
the  purpose  of  charging  Eddy  &  Chubb  ;  it 
was  their  place  of  business,  and  the  residence 
of  one  of  them. 

An  objection  was  taken  on  the  argument  to 
the  competency  of  this  proof,  as  going  beyond 
the  facts  to  which  the  notary  is  authorized  to 
certify  under  the  Act  of  1833.  *The  [*234 
point  was  not  made  on  the  trial,  which  would 
be  a  sufficient  answer.  But  on  looking  at  the 
statute,  we  are  of  opinion  he  did  not  exceed 
his  authority.  It  makes  the  certificate,  speci- 
fying the  mode  of  giving  such  notice,  and  the 
reputed  place  of  residence  of  the  party  to  whom 
the  same  was  given,  and  the  postoffice  nearest 
thereto  presumptive  evidence  of  the  facts.  Stat. , 
1833, p.  395,  sec.  8.  Here  the  mode  was  particu- 
larly pointed  out,  and  prima  facie  sufficient  in 
the  law  to  charge  the  indorsers.  There  is  some 
difficulty  in  maintaining  the  sufficiency  of  the 
notice  to  Eddy  &  Chubb  and  Mclntyre  on  the 
note  first  due,  especially  as  an  objection  was 


taken  to  it  on  the  trial. 
38 


Strict  diligence  should 
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be  shown  to  ascertain  the  residence  of  the  in- 
dorsers,  where  the  notice  has  been  directed  to 
the  wrong  place.  13  Johns.,  482. 

The  material  question,  however,  in  the  case 
arises  upon  the  plaintiffs'  title  to  the  notes. 
There  was  no  sale  of  them  to  Whitaker  and, 
therefore,  the  case  does  not  fall  within  the  pro- 
tection of  the  principle  contained  in  Cram  v. 
Hendrickt,  7  Wend.,  569.  The  money  was  ad- 
vanced by  way  of  loan,  upon  usurious  interest; 
and  the  notes  transferred  simply,  as  collateral 
security.  It  is  impossible  to  uphold  this  trans- 
action without  virtually  repealing  the  statute. 
The  collateral  paper  must  abide  the  fate  of  the 
principal  debt  to  secure  which  it  was  given  ; 
that  being  infected  with  usury,  the  whole  is 
void  as  against  these  defendants.  Then  as 
to  the  title  of  the  plaintiffs.  They  sold  Whit- 
aker a  bill  of  exchange  for  cash;  failing  to 
make  the  advance,  he  afterwards  transferred 
the  notes  to  them  simply  for  collection,  the 
moneys  due  thereon  to  be  applied  to  their  de- 
mand against  him  when  collected.  They  are, 
therefore,  the  mere  agents  of  Whitaker  and, 
of  course,  their  title  is  no  better  than  his.  As 
the  case  stands,  I  think,  the  defendants  were 
entitled  to  the  verdict. 

New  trial  granted  ;  costs  to  abide  event. 

Cited  in-4  Lane.,  510;  4  Bos.,  537,  581. 


235*]    *TALMAQE  &  VAN  PELT 

v. 

THE  FIRE  DEPARTMENT  OF  THE  CITY 
OF  NEW  YORK. 

Former  Adjudication  as  a  Bar — Action  by  Fire 
Department  of  New  York  for  Penalty  for 
Keeping  Gunpowder — Order  of  Mayor  and 
A  Idermen — Estoppel. 

In  an  action  by  the  Fire  Department  of  the  City 
of  N.  Y.,  for  the  recovery  of  a  penalty  for  keeping 
gunpowder  beyond  a  certain  quantity,  within  cer- 
tain limits  of  the  city,  an  order  of  the  mayor  and 
two  aldermen  directing  the  gunpowder  to  be  re- 
stored to  the  owner,  is  not  such  an  adjudication  as 
may  be  given  in  evidence  in  bar  of  the  suit;  had  an 
action  been  brought  by  the  owner  to  try  the  ques- 
tion of  forfeiture  of  the  powder,  and  an  adjudica- 
tion made  in  his  favor,  it  seems  that  such  adjudica- 
tion might  be  held  as  in  the  nature  of  an  estoppel  in 
the  action  for  the  pecuniary  penalty. 

Citations— Laws  1830,  p.  352.  sees.  24,26,  30-36. 

ERROR  from  the  N.  Y.  C.  P.  The  Fire 
Department  brought  an  action  of  debt 
against  Talmage  &  Van  Pelt,  in  the  court  be- 
low, and  on  the  trial  claimed  to  recover  a  pen- 
alty of  $98.75,for  having  or  keeping  a  quantity 
of  gunpowder,  exceeding  28  pounds  in  weight, 
in  their  store  in  the  City  of  N.  Y.,  to  the  south- 
ward of  Fourteenth  St.  See  Slat.,  1830,  p.852, 
secs.24,34.  A  member  of  the  Fire  Department 
went  to  the  store,  and  found  there  three  casks 
of  powder,  weighing  in  all  75  pounds,  which 
were  delivered  to  him  on  demand,  and  con- 
veyed to  a  magazine  for  storing  powder.  After 
the  seizure,  the  mayor  and  two  aldermen  of 
the  city,  in  pursuance  of  the  31st  section  of  the 


NOTE.— Former  adjudication— When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note ;  Lawrence  v. 
Hunt.  10  Wend.,  80,  note ;  Wilder  v.  Case,  16  Wend., 
683.  note. 
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Act,  inquired  into  the  facts  and  circumstance* 
of  the  case,  and  made  an  order  in  writing,  that 
the  powder  be  restored  to  the  defendants.  This- 
order  was  offered  in  evidence  by  the  defend- 
ants, first,  as  being  conclusive  evidence  in  their 
favor,  and  then  as  being  evidence  for  them 
generally;  but  the  court  rejected  the  offer  in, 
both  forms,  and  the  defendants  excepted.  The 
jury  found  a  verdict  for  the  plaintiffs,  and  the 
defendants  now  bring  error. 

.)//•.  D.  B.  Tallmadge,  for  plaintiffs  in 
error. 

Mr.  H.  Ketcham,  for  defendants  in  error. 

By  the  Court,  Bronson.  J.  The  defendants 
insist  that  the  order  of  the  mayor  and  plder- 
men  for  restoring  the  property,  *was  a  [*'236 
judgment  of  acquittal  in  a  proceeding  in  rem; 
and,  as  such,  was  conclusive,  or,  at  least, 
proper  evidence,  between  these  parties. 

The  24th  section  of  the  statute  makes  it  un- 
lawful for  any  person  to  have  or  keep  any 
quantity  of  gunpowder  exceeding  28  pounds 
in  weight,  within  certain  specified  limits  in 
City  of  N.  Y. ;  and  the  26th  section  provides, 
that  the  offender  "shall  forfeit  and  pay  t he- 
sum  of  one  hundred  and  twenty-five  dollars 
for  every  hundred  pounds  of  gunpowder  so- 
had  or  kept,  and  in  that  proportion  for  a 
greater  or  less  quantity;  and  all  such  gunpow- 
der shall  be  forfeited  to  the  Fire  Department 
of  the  said  city."  Stat.,  1830,  p.  352.  There 
are  two  forfeitures — both,  or  either  of  which, 
may  be  asserted  at  the  pleasure  of  the  Fire  De- 
partment. The  pecuniary  penalty  must,  of 
course,  be  recovered  by  action;  but  the  mode 
of  asserting  the  other  forfeiture,  is  by  seizing 
the  property  and  storing  it  in  a  magazine,  sec. 
30;  and  then,  if  it  be  not  restored  in  pursu- 
ance of  the  31st  section,  the  owner  has  an  ac- 
tion against  the  Fire  Department  to  try  the 
question  of  forfeiture;  but  the  action  must  be 
brought  within  three  calendar  months  next 
after  the  seizure,  or  the  property  is  "deemed 
absolutely  forfeited."  Sees  33,  84. 

If  the  question  of  the  forfeiture  of  the  prop- 
erty had  been  "determined  by  due  cou^e  of 
law,"  in  pursuance  of  these  provisions,  the 
judgment  would,  perhaps,  have  been  conclu- 
sive as  an  estoppel  between  the  same  parties, 
in  this  action  for  the  pecuniary  penalty.  But 
an  order  made  under  the  81st  section,  is  not 
equivalent  to  such  an  adjudication.  That  sec- 
tion provides,  that  the  person  making  the  seiz- 
ure shall  forthwith  inform  the  mayor  or  record- 
er and  any  two  aldermen  of  the  city  thereof; 
"and  the  said  mayor  or  recorder  and  aldermen 
shall  thereupon  inquire  into  the  facts  and  cir- 
cumstances of  such  alleged  violation  and  seiz- 
ure; for  which  purpose  they  may  summon 
any  person  or  persons  to  testify  before  them, 
and  they  shall  have  power,  in  their  discretion, 
to  order  any  gunpowder  so  seized  to  be  re- 
stored." Although  the  mayor  and  aldermen 
may  order  restitution  of  the  goods  on  the 
ground  that  there  has  been  no  violation  of  the 
'statute,  I  think  it  equally  clear  that  [*237 
they  may  do  so  where  a  case  of  forfeiture  is 
fully  made  out.  They  have  power  "in  their 
discretion"  to  restore  the  property  seized.  This 
is  something  more  than  a  legal  discretion,  gov- 
erned by  the  sole  consideration  of  forfeiture  or 
no  forfeiture;  it  is  a  discretion  to  restore  the 
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property  in  what  may  be  deemed  a  hard  case, 
where,  although  the  penalty  may  have  been  in- 
curred,there  has  been  no  gross  violation  of  the 
statute.  The  33d  section  makes  a  plain  distinc- 
tion between  an  order  restoring  the  property, 
and  a  determination  of  the  question  of  forfeit- 
ure '  'by  due  course  of  law. "  A  like  distinction 
is  also  made  in  the  36th  section.  The  case  at  bar 
was  a  fit  one  for  the  exercise  of  such  a  discretion 
as  has  been  mentioned, and  I  entertain  no  doubt 
that  the  mayor  and  aldermen, in  awarding  resti- 
tution, proceeded  on  the  ground  that  the  defend- 
ants were  entitled  to  a  more  favorable  consid- 
eration than  they  could  demand  on  a  trial  in  a 
court  of  justice.  But  on  whatever  ground  they 
proceeded,  it  is  enough  that  it  was  not  neces- 
sarily an  adjudication  upon  the  question  of  for- 
feiture. 

Estoppel  must,  in  general,  be  mutual,  and 
yet  it  is  quite  clear  that  the  defendants  would 
not  have  been  concluded  on  the  question  of 
forfeiture,  if  the  mayor  and  aldermen  had  re 
fused  to  restore  the  property.  Every  seizure 
is  to  be  reported  forthwith,  to  the  mayor  and 
aldermen;  and  those  officers  are  thereupon  to 
inquire  into  the  facts  and  circumstances.  Sec. 
31.  If  they  do  not  order  restitution,  the  owner 
still  has  an  action  to  recover  the  property,  on 
the  ground  that  there  has  been  no  violation  of 
the  statute.  Sees.  33,  34. 

An  order  for  restitution,  although  not  neces- 
sarily a  decision  upon  the  question  of  forfeit- 
ure, may  have  the  effect  of  relieving  the  owner 
from  the  loss  of  the  property  seized ;  but  it  can, 
I  think,  have  no  influence  in  an  action  brought 
to  recover  the  pecuniary  penalty. 

Whether  the  defendants  are  liable  or  not 
"upon  the  merits,"  is  a  matter  which  cannot 
be  examined  on  a  writ  of  error.  No  other  ques- 
tions were  discussed  on  the  argument. 

Judgment  affirmed. 


238*]  *JUDAH  e.  STAGG'S  EXECUTORS. 

Parties — Executors —  Costs. 

A  judgment  for  costs  against  plaintiffs  suing  as 
executors,  rendered  by  the  Marine  Court  of  the  City 
of  N.  Y.,  will  not  be  reversed  simply  on  the  ground 
of  the  award  of  costs ;  the  court  will  intend  that  the 
costs  were  awarded  on  special  application,  unless 
the  contrary  appears. 

Citations— Laws,  1837.  pp.  538,  539,  ch.  461,  sec.  3;  15 
Wend.,  490 ;  18  Wend.,  141 ;  2  R.  S..  511,  sec.  18.  2d 
ed.;  12  Wend.,  349;  1  Johns.  Gas.,  228;  1  Johns..  317; 
2  R.  L..  p.  390,  sec.  133. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  S.  Gilbert  and  J.  Strang,  execu- 
tors, etc..  of  C.  Stagg,  brought  an  action  of 
assumpsit  in  the  Marine  Court  of  the  City  of 
N.  Y.,  against  S.  B.  H.  Judahfor  services  ren- 
dered by  the  testator  in  his  lifetime  for  the  de- 
fendant. The  defendant  pleaded  the  general 
issue  and  payment.  The  parties  proceeded  to 
trial  and  the  plaintiffs  were  nonsuited  and  costs 
awarded  to  the  defendant.  The  plaintiffs  sued 
out  a  certiorari returnable  in  the  Superior  Court 
of  the  City  of  N.  Y.  The  Marine  Court  made 
a  return  setting  forth  the  proceedings  had  be- 
fore them  and  the  evidence  exhibited  on  the 
trial.  The  Superior  Court  reversed  the  judg- 
ment of  the  Marine  Court,  and  ordered  a  new 
trial  to  be  had  in  that  court.  Whereupon  the  de- 
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fendant  sued  out  a  writ  of  error  removing  the 
record  into  this  court.  From  the  record  re- 
turned to  this  court  it  did  not  appear  that  the 
justices  of  the  Superior  Court  had  annexed 
their  decision  and  the  reasons  therefor,  in 
writing,  to  the  proceedings  on  file,  as  directed 
by  the  Act  of  1837;  see  Stat.,  1837,  p.  538, 
sec.  3. 

Mr.  S.  B.  Helbert  Judah,  in  pro.  per. 

Mr.  G.  K.  Osborn,  for  defendants  in  error. 

By  tfo  Court,  Cowen,  J.  The  parties  have 
seen  fit  to  bring  this  cause  to  argument  with- 
out the  reasons  for  reversal  being  returned  by 
the  Superior  Court,  as  required  by  the  Statute 
of  1837,  pp.  538,  539,  ch.  461,  sec.  3.  The  omis- 
sion is  assigned  for  error;  but  the  defect  can- 
not be  taken  advantage  *of  in  that  [*2£J9 
form.  If  eit4er  party,  in  such  a  case,  desire 
that  a  written  opinion  be  furnished,  he  should 
move  for  a  rule  that  the  Superior  Court  amend 
its  return. 

It  can  hardly  be  supposed  that  the  Superior 
Court  reversed  the  judgment  of  the  Marine 
Court,  on  the  ground  that  it  was  against  the 
weight  of  evidence.  Stryker  v.  Bergen,  15 
Wend.,  490;  Noyesv.  Hewitt,  18  Id.,  141.  That 
is  not  pretended  by  the  counsel  on  either  side. 

It  seems  to  be  admitted  that  the  error  relied 
on  was,  that  the  Marine  Court  rendered  judg- 
ment against  executor  plaintiffs  for  costs.  In 
this,  it  is  insisted,  first,  that  they  were  wrong 
on  the  2  R.  S.,  511,  2d  ed.,  sec.  18.  That  sec- 
tion ,  however,  allows  costs  when  it  shall  appear 
upon  special  application  that  the  suit  was 
wantonly  brought,  or  brought  or  conducted  in 
bad  faith.  Non  constat  but  they  were  awarded 
on  such  application;  and  I  think  it  must  be  in- 
tended they  were,  till  the  contrary  be  shown. 
A  court  having  jurisdiction,  and  having  acted 
according  to  it,  is  always  entitled  to  claim  the 
benefit  of  the  rule  omnia  prcesumuntur  kgitime 
facta,  donee  probetur  in  contranum  ;  and  this 
rule  was  applied  in  Mulheran  v.  Gillespie,  12 
Wend.,  349,  a  case  in  principle  the  same  as  the 
present.  There  error  was  brought  because 
costs  were  awarded  by  the  N.  Y.  C.  P.  against 
executor  defendants  without  a  special  applica- 
tion. Nothing  being  said  in  the  return,  one 
way  or  the  other,  about  a  special  application 
having  or  not  having  been  made  to  the  court 
below,  this  court  intended  that  it  was  made. 
The  question  whether  costs  should  be  allowed 
was  there  said  to  be  one  of  regularity,  not  er- 
ror. That  being  so,  it  must  begin  and  end 
with  the  court  where  it  is  made.  It  is  a  mat- 
ter of  discretion  arising  on  motion.  I  speak  of 
the  question  as  it  stands  on  the  general  rule. 
On  certiorari  from  a  justice's  court,  where  the 
affidavit  shows  that  no  application  was  made, 
or  that  the  facts  disclosed  gave  no  color  for 
costs,  and  the  court  return  specially  that  this 
is  so,  according  to  the  statute  concerning  this 
peculiar  sort  of  certiorari,  I  do  not  deny  that 
the  court  of  error  may  act  upon  the  matter,  if 
it  form  an  objection  in  its  own  nature.  Until 
*that  be  done,  however,  the  general  [*24O 
rule  of  intendment  remains  as  well  in  favor  of 
a  justice's  court  as  any  other. 

I  speak  on  the  assumption  that  the  general 
statute  of  costs  applies  to  the  Marine  Court  ; 
and  this  is  giving  the  present  plaintiff  in  error 
his  most  favorable  ground.  It  is  quite  clear, I 
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think,  that  executors  suing  in  the  Marine  or 
other  justices'  court,  must  submit  in  all  cases 
on  being  defeated  to  a  judgment  for  costs  de 
hrnis  propriu,  like  other  parties  plaintiffs,  un- 
less they  can  show  themselves  excepted  by 
some  provision  in  the  particular  Act  by  which 
the  court  is  instituted.  Vtde,  Well*  v.  Newkirk, 
1  Johns.  Cas.,  228  ;  per  Kent  Ch.  J.,  in  Blake 
v.  MMvpaugh,  1  Johns.,  817.  No  such  excep- 
tion has  been  pointed  out,  though  counsel  were 
referred  to  the  2  R.  L..  1813,  p.  390,  sec.  133, 
by  which  costs  are  given  generally.  We  are 
not  aware  of  any  exception,  though  there  is 
such  constant  and  scattered  legislation  in  re- 
spect to  our  various  justices'  courts  that  it  is 
impossible  to  recollect  it  in  all  its  departments. 
Again  ;  if  the  error  lay  solely  in  giving  costs, 
the  judgment  should  have  been  fora  reversal 
in  this  respect  only.  • 

We  are  of  opinion  that  the  Superior  Court 
erred  ;  that  their  judgment  must  be  reversed,  and 
that  of  the  Marine  Court  affirmed. 
Cited  in-3  Hill,  238. 


NICOLET'S  ADMINISTRATOR 

v. 
PILLOT  &  LE  BARBIER. 

Principal  and  Agent— Death  of  Principal — Revo- 
cation of  Agent's  Authority —Subsequent  De- 
livery of  Notes  to  Creditors  by  Agent. 

Where  an  agent  was  directed  by  his  principal  to 
obtain  securities  for  the  payment  of  protested  notes, 
and  to  hand  them  over  when  obtained  to  certain 
creditors  of  the  principal,  and  the  agent  not  having 
obtained  new  securities  handed  over  the  notes  to  the 
creditors,  it  was  held  that  their  title  to  the  notes 
was  good,  and  that  an  action  of  trover  would  not  lie 
against  them  at  the  suit  of  the  administrator  of  the 
principal,  notwithstanding  that  the  notes  were  de- 
livered over  after  the  death  of  the  principal ;  the 
death  of  the  principal  under  the  circumstances  of 
the  case  being  deemed  not  a  revocation  of  the  pow- 
er of  the  agent. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Benjamin  Clapp.  administrator, 
241*]  with  the  will  annexed,  of  *Theodore 
Nicolet,  deceased,  brought  an  action  of  trover 
against  Pillot  and  LeBarbier  for  four  promis- 
sory notes  amounting  together  to  the  sum  of 
$7.437.13,  under  the  following  circumstances: 
Nicolet,  a  merchant  residing  at  New  Orleans, 
had,  through  his  agent,  R.  Braem,  of  N.  Y., 
purchased  of  the  house  of  Lansing,  Munroe  & 
King,  of  N.  Y.,  a  number  of  promissory  notes 
payable  at  future  dates :  one,  a  note  for 
$772.87,  given  by  Thomas  Graves  &  Co.,  pay- 
able at  Jackson,  in  Miss.,  Jan.  23,  1837,  and 
three  others  payable  at  Vicksburgh,  Apr.  1, 
May  15  and  May  24,  1837,  which  notes  were 
indorsed  by  Lansing,  Munroe  &  King.  Apr. 
12,  1837,  Braem  received  a  letter  from  Nicolet, 
dated  Apr.  2,  inclosing  the  note  of  T.  Graves 
&  Co.,  protested  for  non-payment,  desiring  him 
to  claim  the  amount  and  place  it  to  his  (Nico 
let's)  credit  in  account  with  Pillot  &  Le  Bar 
bier.  May  1,  1837,  Braem  received  another 
letter  dated  Apr.  22,  1837,  from  Nicolet,  who 
transacted  business  under  the  name  of  Th. 
Nicolet  &  Co.,  in  which  he  says  :  "We  flatter 
ourselves  that  by  this  time  you  have  succeedec 
to  obtain  good  guaranties  from  Messrs.  Lan 
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sing,  Munroe  and  King,  and  now  request  you 
lereby  to  hand  over  for  our  account  to  Messrs. 
LJillot  and  Le  Barbier  of  your  city,"  and  adds 
hat  he  supposed  that  Braem  was  already  in 
:unds  for  the  protested  note  of  T.  Graves  & 
<>.,  and  directed  him  to  hand  over  the  amount 
to  Pillot  &  Le  Barbier.     To  which  letter  was 
attached  a  P.  S.  in  these  words:  "Our  under- 
standing is  that  you  shall  hand  over  without 
any  delay   whatever,  to  Messrs.  Pillot  &  Le 
Barbier  for  our  account  with  them,  all  the 
guaranties    obtained   from   Messrs.    Lansing, 
Munroe  and  King."  Braem  also  received  from 
Nicolet  a  letter  dated  Apr.  25,  1837,  in  which, 
after  mentioning  that  a  certain  house  in  Natch- 
z  declined  to  take  up  T.  Graves  &  Co's  note, 
ue  says  :  "We,  consequently, confirm  you  what 
we  on  the  22d  inst.  had  the  honor  to  mention 
in  relation  to  that  note,  and  reiterate  our  en- 
treaty to  hand  over  for  our  account,  to  Messrs. 
P.  &  Le  B.  all  what  you  may  have  been  able 
to  get  possession  of,  as  guarantees  in  this  un- 
fortunate transaction."  *When  notice  [*24J2 
of  the  protest  of  the  note  of  T.  Graves  &  Co. 
was  received,  Braem  called  upon  Messrs.  Lan- 
sing. Munroe  &  King  to  pay  it  or  give  good  se- 
curities or  guaranties  for  it,  and  such  other  of 
the  notes  as  might  be  protested, and  they  prom- 
ised  to  give  such  securities  or  guaranties  as 
soon  as  the  protested   notes  should   come  on 
from  the  South.    On  receipt  of  Nicolet's  letter 
of  Apr.  22,  Braem  again  called  upon  the  firm 
of  Lansing,  Muuroe  and  King,  who  renewed 
their  promise  to  consummate  the  arrangement 
as  to  the  guaranties  for  such  of  the  notes  as  had 
been  or  might  be  regularly  protested,  whenever 
the  same  should  be  delivered  to  them.     The 
letter  from  Nicolet  to  Braem,  of  Apr.  22,  was 
inclosed  in  a  letter  from  Nicolet  to  Pillot  & 
Le  Barbier,  also  dated  Apr.  22,  in  these  words; 
"Enclosed  is  a  letter  for  Mr.  Braem,  of  your 
city,  by  which  we  order  him  to  place  in  your 
hands  from  account,  all  the  securities  which  he 
may   obtain  or  shall  have  already   obtained 
from  Messrs.  Lansing,  Munroe  &  King  of  your 
place,  on  account  of  an  exchange  transaction 
we  have  had  with  them."     Pillot,  one  of  the 
firm,  delivered  to  Braem  the  letter  directed  to 
him,  and  it  was  then  agreed  by  Braem  that  he 
would  hand  over  to  Pillot  &  Le  Barbier  the  se- 
curities or  guaranties  referred  to  in  Nirolet's 
letter  as  soon  as  they  were  received.     May  2, 
Braem  wrote  Nicolet,  acknowledging  the  re- 
ceipt of  the  letter  of  Apr.  22,  and  promising  to 
comply  with  its  requirements.    May  3,  Nicolet 
died  at  New  Orleans,  and  having  left  a  last  will 
and  testament,  his  executor,  T.  B.  Blanchard, 
May  5,  proved  the  will,  and  May  16.  letters 
testamentary   were  granted   to  the  executor. 
May  23,  Blanchard  wrote  Braem,  inclosing  to 
him  the  four  notes  in  question  in  this  case, 
and  desiring  him  to  obtain  payment  of  the 
same  from  Messrs.  Lansing,  Munroe  &  King  ; 
this  letter  was  received  by  Braem  June  6.  May 
27,  Blanchard  again  wrote  to  Braem,  Inform- 
ing him  that  Messrs.  Pillot  &  Le  Barbier  had 
written  to  him  demanding  the  fulfillment  of 
the  promise  of  Nicolet  concerning  the. notes 
forwarded  May  23,  and  then  observing  that  his 
*duty  as  administrator  of  the  estate  [*243 
would  not  permit  him  to  accede  to  such  de- 
mand, he  being  bound  to  keep  all  the  assets  of 
the  estate  for  the  benefit  of  the  creditors  at 
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large,  he  forbade  him  to  part  with  any  values; 
this  letter  was  received  by  Braem  by  the  ex- 
press mail  June  5.  June  lO.not  having  received 
any  new  securities  or  guaranties  from  Messrs. 
Lansing,  Munroe  &  King,  Braem  delivered  the 
notes  in  question  to  Messrs.  Pillot  &  Le  Bar- 
bier.  It  was  admitted  that  Nicolet,  at  the  time 
of  his  decease,  was  indebted  to  the  defendants 
in  a  sum  exceeding  $30,000.  The  presiding 
judge  charged  the  jury  that  the  death  of  Nico- 
let  did  not  vary  or  affect  the  rights  the  defend- 
ants possessed  in  the  notes  in  controversy;  and 
that  the  delivery  of  the  notes  by  Braem  to 
the  defendants  was,  under  the  circumstances, 
a  substantial  compliance  with  the  instructions 
of  Nicolet.  To  which  charge  the  plaintiff's 
counsel  excepted.  The  jury  found  a  verdict 
for  the  defendants,  upon  which  judgment  was 
entered.  The  plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error, 
insisted  that  the  authority  of  Braem  was  re- 
voked by  the  death  of  Nicolet;  and  if  not,  that 
Braem  exceeded  the  power  conferred  upon  him 
by  delivering  up  the  notes,  when  his  authority 
only  extended  to  delivering  to  the  defendants 
such  securities  or  guaranties  as  he  should  ob- 
tain from  the  indorsers  of  the  notes. 

Mr.  F.  B.  Cutting,  for  defendants  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  The  judg- 
ment of  the  court  below,  I  am  of  opinion,  is 
correct.  The  letters  of  Nicolet  of  Apr.  2,  22 
and  25,  amounted,  in  legal  effect,  to  a  virtual 
assignment  of  the  notes  in  question  to  the  de- 
fendants for  a  valuable  consideration.  That 
was  obviously  the  understanding  and  intent  of 
all  parties  concerned.  In  respect  to  Nicolet,  it 
is  too  frequently  and  earnestly  expressed  in  his 
correspondence  to  be  mistaken  for  a  moment. 
He  had  failed  to  fulfill  his  engagements  with 
the  defendants'  house,  knew  they  were  labor- 
ing under  heavy  advances  by  reason  thereof, 
244*]  *at  a  period  of  great  commercial  em- 
barrassment, and  was  endeavoring,  with  com- 
mendable sensibility  and  zeal,  to  relieve  them. 
The  notes  previously  bought  of  Lansiug.Mun- 
roe  and  King,  and  indorsed  by  them  (several 
of  which  were  then  due,  and  protested),  were, 
at  once,  turned  over  for  that  purpose,  with 
urgent  directions  to  his  agent  to  procure  guar- 
anties from  the  indorsers.  These  notes  Nicolet 
supposed  might  be  made  available  securities  to 
the  defendants;  he  also  knew  the  indorsers 
were  within  their  reach.  They  were,  doubt- 
less, the  best  in  his  power  to  offer  at  the  time. 

It  was  said  on  the  argument  that  the  agent 
was  not  directed  to  transfer  the  notes,  eo  no- 
mine, but  only  the  guaranties.  This  is  a  criti- 
cism upon  words  without  regard  to  the  sub- 
stance of  the  transaction,  The  collateral  se- 
curities would  be  valueless  unaccompanied 
with  an  interest  in  the  notes;  it  is  impossible 
to  separate  them  and  give  any  legal  effect  to 
the  obvious  design  of  the  parties.  If  the  notes 
were  paid  on  presentation  by  the  indorsers,  the 
money  was  directed  to  be  applied  on  account; 
if  not,  guaranties  were  to  be  procured  and  de- 
livered over.  The  fund  appropriated  was  the 
notes — they  were  assigned,  if  anything. 

If  the  above  view  be  correct,  then  the  death 
of  Nicolet  becomes  unimportant  in  respect  to 
the  rights  of  the  defendants,  as  it  could  in  no 
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manner  affect  their  title,  which  became  per- 
fect by  the  trapsfer  of  the  interest  in  the  notes. 
Manual  delivery  at  the  time  was  not  essential 
for  this  purpose. 
Judgment  affirmed. 


PEARSON 

v. 
WILLIAMS'  ADMINISTRATORS. 

Conveyance  upon  Covenant  for  Erection  of 
Houses — Failure — Not  Damages  or  Penalty — 
Contract  Price  of  Lots. 

Where  a  party,  in  consideration  of  another  hav- 
ing conveyed  to  him  14  city  lots  for  only  $21,000, 
covenanted  that  he  would  by  a  certain  day  erect  two 
brick  houses  of  specified  dimensions,  or,  in  default 
thereof,  pay  to  the  grantor  on  demand,  after  the 
specified  day,  the  sum  of  $4,000 ;  it  was  held,  that 
the  sum  specified  was  not  a  penalty,  that  it  should 
be  deemed  part  of  the  contract  price  of  the  lots, 
and  that  on  failure  to  erect  the  nouses,  the  cove- 
nan  tee  was  entitled  to  recover  the  specified  sum, 
and  should  not  be  limited  merely  to  damages  for  the 
non-erection  of  the  buildings. 

Citatlons-2  Bos.  &  P.,  346 ;  17  Wend.,  447. 

TERROR  *from  the  Superior  Court  of  [*245 
Jj  the  City  of  N.  Y.  The  administrators  of 
Williams  sued  Pearson  in  the  court  below.and 
on  the  trial  gave  in  evidence  a  covenant  in  the 
following  words:  "  In  consideration  that  Cor- 
nelius Tiebout  Williams,  for  the  consideration 
of  twenty-one  thousand  dollars  only,  has  by 
deed  of  this  date  conveyed  to  Isaac  Green 
Pearson,  fourteen  lots  of  land  in  the  twelfth 
ward  of  the  City  of  New  York,  to  wit:  seven 
on  the  northeasterly  side  of  Sixteenth  Street, 
and  seven  on  the  southwesterly  side  of  Seven- 
teenth Street,  containing,  when  taken  togeth- 
er, in  each  of  those  streets,  one  hundred  and 
seventy  five  feet  front,  and  distant  one  hun- 
dred and  twenty-five  feet  east  of  Union  Square 
Place,  and  one  hundred  and  twenty-five  feet 
west  of  Irving  Place:  Now,  therefore,  the  said 
Isaac  Green  Pearson  doth  hereby  covenant 
with  the  said  Cornelius  Tiebout  Williams,  that 
he  will,  with  reasonable  diligence,  remove  off 
from  the  said  lots  the  surplus  earth  and  stone 
above  the  corporation  level;  and  further,  that 
he  will  erect,  or  cause  to  be  erected,  on  or  be- 
fore the  first  day  of  May,  1836,  on  some  part 
or  parts  of  the  said  lots,  two  brick  houses,  each 
not  to  be  less  than  twenty-five  feet  front  nor 
less  than  forty  feet  in  depth,  and  not  less  than 
two  stories  in  height,  or  in  default  of  erecting 
such  houses  as  above  mentioned,  the  said 
Isaac  Green  Pearson  will  pay  to  the  said  Cor- 
nelius Tiebout  Williams,  or  his  executors  or 
administrators,  on  demand,  after  the  first  day 
of  May,  1836,  the  sum  of  four  thousand  dol- 
lars. New  York,  June  26,  1834."  It  was  ad- 
mitted that  the  houses  mentioned  in  the  cove- 
nant were  not  either  of  them  erected  by  May 
1,  1836,  the  foundations  not  having  been  laid, 
and  that  the  surplus  earth  was  only  partially 
removed  from  the  lots;  and  it  was  likewise  ad- 
mitted that  the  plaintiffs  demanded  May  3, 
1836,  the  sum  of  $4,000  mentioned  in  the  cov- 
enant, which  the  defendant  refused  to  pay. 


NOTE.— Penalty—  Liquidated  damages.  See  Dennis 
v.  Cummins,  3  Johns.  Gas.,  297,  note. 
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The  judge  decided  that  the  $4,000  was  to  be 
considered  as  liquidated  damages;  to  which 
opinion  the  defendant  excepted,  and  judgment 
having  passed  against  him  for  that  sum,  he 
now  brings  error. 

246*]      *Mr.  J.  Prescot  Hall,  for  plaint- 
iff in  error. 
.\[r.  W.  Beits,  for  defendants  in  error. 

By  the  Court,  Bronson,  J.  The  defendant, 
in  consideration  that  the  intestate  sold  him  14 
lots  of  land  for  the  sum  of  $21, 000  only,  cove- 
nanted to  do  two  things:  first,  to  remove  from 
the  lots  the  surplus  earth  and  stone  above  the 
corporation  level,  within  a  reasonable  time; 
and  second,  to  erect  two  brick  houses  upon  the 
lots  by  a  specified  day;  or,  in  default  of  erect- 
ing such  houses,  to  pay  the  intestate  $4,000, 
when  afterwards  demanded.  So  far  as  this 
action  is  concerned,  we  may  lay  the  first 
branch  of  the  covenant,  which  relates  to  the 
surplus  earth  and  stone,  entirely  out  of  view. 
It  is  a  distinct  stipulation,  which  cannot  affect 
the  remaining  branch  of  the  covenant. 

The  case  then  comes  to  this:  the  defendant, 
for  a  specified  consideration,  agreed  that  he 
would  erect  two  brick  houses  on  the  lots  by  a 
certain  day,  or  in  default  of  doing  so,  would 
afterwards  pay  the  intestate  $4,000  on  demand. 
This  was  an  optional  agreement.  The  defend- 
ant had  the  choice  of  erecting  the  houses  by 
the  day;  or  of  omitting  to  do  so,  and  then  pay- 
ing the  specified  sum  of  money.  He  made  his 
election  by  omitting  to  build  within  the  time. 
The  obligation  to  pay  the  $4,000  thereupon 
became  absolute;  and  the  plaintiffs  were,  I 
think,  entitled  to  recover  that  sum,  with  inter- 
est from  the  time  of  the  demand. 

This  does  not  belong  to  the  class  of  cases  in 
which  the  question  of  liquidated  damages  has 
usually  arisen.  It  will  be  found  in  most  if  not 
all  of  those  cases,  that  there  was  an  absolute 
agreement  to  do  or  not  to  do  a  particular  act, 
followed  by  a  stipulation  in  relation  to  the 
amount  of  damages  in  case  of  a  breach;  and  in 
declaring  upon  the  contract,  the  breach  has 
been  well  assigned  by  alleging  that  the  party 
did  or  omitted  to  do  the  particular  act.  But 
here,  there  is  no  absolute  engagement  to  build 
the  houses.  It  was  optional  with  the  defend- 
247*]  ant  whether  he  would  build  *them  or 
not;  and  there  would  have  been  no  sufficient 
breach,  if  the  plaintiffs  had  stopped  with  al- 
leging that  the  houses  were  not  built.  This  is 
not  a  covenant  to  build,  with  a  liquidation  of 
the  damages  in  case  of  non-performance;  but 
it  is  a  covenant  to  build  within  a  specified  time, 
or  afterwards  to  pay  a  sum  of  money.  The 
money  is  not  to  be  paid  by  way  of  damages  for 
not  building  the  houses;  but  it  is  to  be  paid, 
if  the  houses  are  not  built,  as  part  of  the  con- 
tract price  for  the  lots  conveyed  by  the  intes- 
tate. 

Again;  this  is  not  simply  an  alternative  cov- 
enant, to  build  or  pay  a  sum  of  money,  within 
a  specified  period.  If  it  were  so,  the  question 
of  damages  would,  perhaps,  be  open.  But  it 
is  an  agreement  to  build  by  a  certain  day,  or 
afterwards  pay  a  sum  of  money.  When  the 
day  for  building  had  gone  by,  it  was  then 
merely  a  covenant  to  pay  money.  It  was  nec- 
essary, In  declaring,  to  allege  that  the  houses 
were  not  built — not,  however,  because  that 
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part  of  the  contract  was  any  longer  in  force — 
but  by  way  of  showing  that  the  event  bad  hap- 
pened upon  which  the  defendant  agreed  to 
pay  the  money.  It  had  now  become  a  simple 
covenant  to  pay  money;  and  like  other  cases 
where  there  is  an  agreement  to  pay  a  gross  sum 
of  money,  that  sum,  with  interest  from  the 
time  it  became  payable,  forms  the  measure  of 
damages. 

Let  us  reverse  the  order  of  these  stipulations, 
and  suppose  that  the  defendant  had  agreed  to 
pay  the  intestate  $4,000  by  a  particular  day, or 
in  default  of  so  doing  that  he  would  afterwards 
build  the  houses.  The  defendant  might  then 
have  discharged  himself  by  the  payment  of  the 
money  by  the  day;  or  he  might,  at  his  elec- 
tion, suffer  the  day  to  pass,  and  then  build  the 
houses.  If  he  did  neither,  the  intestate  would 
have  an  action;  but  the  question  of  damages 
would  turn  wholly  on  the  agreement  to  build. 
The  inquiry  would  be,  either  how  much  was 
it  worth  to  build,  or  how  much  has  the  intes- 
tate lost  by  the  neglect.  The  day  for  paying 
the  $4,000  having,  gone  by,  that  clause  of  the 
covenant  could  have  no  possible  influence  upon 
the  question  of  damages.  The  recovery  might 
be  either  more  or  less  than  that  sum.  In  short, 
the  intestate  *would  recover  damages  [*248 
for  not  building,  whatever  those  damages 
might  appear  to  be.  So  here,  taking  the  stipu- 
lations in  the  order  in  which  they  stand  in  the 
contract,  the  question  of  damages  turns  whol- 
ly on  the  agreement  to  pay  the  $4.000  in  a  cer- 
tain event.  The  event  having  happened,  the 
plaintiffs  are  entitled  to  that  sum,  without  any 
reference  to  the  fact  that  the  defendant  might 
at  one  time  have  discharged  himself  by  build- 
ing the  houses. 

We  have  no  right  to  call  this  sum  of  $4,000 
a  penalty,  or  say  that  it  was  inserted  in  the 
contract  for  the  purpose  of  insuring  the  erec- 
tion of  the  houses.  There  is  nothing  in  the  cov- 
enant which  will  warrant  such  an  inference. 
We  are  to  read  the  covenant  as  the  parties  have 
made  it;  and  then  it  appears  that  this  sum  of 
$4,000  was  not  inserted  for  the  benefit  of  the 
intestate,  but  as  a  privilege  to  the  defendant. 
The  intestate  had  no  option,  but  the  defendant 
had.  He  was  at  liberty  to  discharge  himself 
from  the  covenant  by  building  the  houses,  if 
he  deemed  that  course  most  for  his  interest  or 
convenience;  or  he  might  elect,  as  he  has  done, 
to  omit  building  and  pay  the  money.  So  far  as 
we  can  judge  from  his  acts,  he  deems  that 
course  most  beneficial  to  himself. 

Whether  the  plaintiffs,  or  the  persons  whom 
they  represent,  will  be  better  off  if  they  get  the 
money  than  they  would  have  been  had  the 
houses  been  put  up,  must,  from  the  nature  of 
the  case,  be  a  difficult  question  to  decide;  and 
that  is  one  reason  why  the  parties  should  be 
left  to  settle  the  matter  for  themselves,  as  they 
have  done  by  the  contract.  But  if  we  could 
see,  clearly,  that  the  building  of  the  houses 
would  have  been  of  little  importance  to  the 
plaintiffs,  that  could  not  alter  the  case.  A*tley 
v.  Weldon.  2  Bos.  &  P.,  846;  Dakin  v.  Wil- 
liam*, 17  Wend.,  447. 

Although  I  have  said  something  on  that  sub- 
ject, we  are  not.  I  think,  at  liberty  to  specu- 
late upon  the  probable  consequences  of  hold- 
ing parties  to  their  agreements.  So  long  as 
they  keep  within  the  boundaries  of  the  law, and 
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practice  no  fraud,  our  business  is  to  see  that 
their  contracts  are  enforced.    \Ve  have  no  dis- 
pensing power. 
Judgment  affirmed. 

Afflrmed-36  Wend.,  630. 

Cited  iu— 11  Barb.,  134;  12  Barb.,  371 :  42  Mo.,  602 ; 
35  N.  J.  L..  153. 
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13. 

THREE  OF  THE  JUDGES  OP  SUFFOLK 
COUNTY. 

Highways  —  Order  of  Commissioners  to  Close 
Road — Condition —  Validity  of  Order — No  Act 
Necessary  to  Vacate  a  Void  Order — Jurisdic- 
tion— Remedies — Practice . 

An  order  of  Commissioners  of  Highways  of  a 
town  in  one  of  the  Counties  of  Long  Island,  to  close 
a  road  on  condition  that  proper  swing-prates  were 
made  and  supported,  made  on  a  petition  for  the  dis- 
•continuance  of  the  road,  supported  by  the  oaths  of 
12  freeholders  that  the  road  had  become  useless  and 
unnecessary,  is  a  void  order ;  the  commissioners 
not  being  authorized  to  make  the  order  upon  such 
application. 

So,  an  order  of  commissioners  subsequently  made 
directing  the  gates  and  fence  to  be  removed,  and 
that  the  road  should  be  of  the  width  it  had  previous 
to  being  inclosed,  is  equally  void :  the  first  order  be- 
ing a  nullity,  required  no  act  on  the  part  of  the 
commissioners  to  vacate  it. 

So,  an  order  of  three  judges,  to  whom  an  appeal 
was  made,  from  the  second  order,  reversing  so  much 
thereof  as  directed  the  road  to  be  restored  to  its 
original  width,  instead  of  ordering  it  to  be  opened 
only  three  rods  wide  (the  original  width  being  from 
seven  to  nine  rods),  was  also  held  to  be  void ;  the 
judges  in  such  a  case  having  no  jurisdiction. 

The  remedy  of  the  parties  aggrieved  under  the 
second  order  of  the  commissioners,  was  not  by  ap- 
peal to  the  judges,  but  by  impeaching  it  collateral- 
ly, or  by  certiorari  directed  to  the  commissioners. 

The  papers  in  this  case  were  entitled  Comrs.  etc.,  of 
Southampton  v.  Judges  of  Suffolk  Co., -it  seems  they 
should  have  been  entitled  People  v.  Three  of  the 
Judges  of  Suffolk  Co. 

Citations— 3  R.  S.,  243,  255,  2d  ed.;  Laws,  1830,  p.  42, 
ch.  56,  sees.  47,  64,  66,  93  ;  1  East,  64 ;  9  Dowl.  &  R.,  694; 
6  Barn.  &  C.,  640;  3  Dowl.  &  R.,  6 ;  1  Barn.  &  C.,  623; 
*  Dowl.  &.  R.,  733 ;  5  Barn.  &  C.,  816 ;  2  Chit.  Gen.  Pr., 
520 ;  Woolr.  Ways,  187. 

riERTIORARI.  The  commissioners  of  the 
\J  Town  of  Southampton,  in  the  year  1833, 
on  the  petition  of  three  individuals  to  have  a 
certain  road  discontinued  and  closed  up;  which 
petition  was  supported  by  the  oaths  of  12  free- 
holders that  the  road  had  become  useless  and 
unnecessary  as  a  public  highway,  made  an  or- 
der allowing  the  petitioners  to  close  the  road, 
provided  good  and  easy  swing-gates  were  made 
and  supported  at  the  cost  and  charge  of  the 
petitioners ;  the  commissioners  declaring  the 
highway  to  be  for  the  use  of  the  public  as  a 
passing  road.  The  road  was  of  the  width  of 
from  seven  to  nine  rods.  May  1, 1838,  the  Com- 
missioners of  Highways  of  Southampton,  for 
the  time  being,  made  an  order  whereby,  (after 
reciting  the  order  of  1833  in  respect  to  the  road 
above  referred  to),  and  that  application  had 
been  made  to  them  by  sundry  freeholders  of 
the  town,  that  the  road  might  be  made  an  open 
road,  and  that  as  such,  it  was  necessary  for  the 
25O*]  public  convenience,*directed  the  gates 
and  fence  to  be  removed,  so  that  the  highway 
be  opened  and  unobstructed,  and  that  the 
breadth  of  the  road  should  be  as  it  was  before 
it  was  inclosed.  July  17,  1838,  two  of  the  pe- 
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titioners  for  the  order  of  1833.  appealed  to 
three  of  the  judges  of  Suffolk,  from  the  order  of 
May  1,  1838  praying  a  reversal  of  the  latter  or- 
der, or  at  least  of  so  much  thereof,  as  directed 
the  road  to  be  opened  to  the  width  it  had,  pre- 
vious to  its  being  closed,  instead  of  limiting  its 
width  to  three  rods.  In  pursuance  of  this  ap- 
peal, the  judges  met  and  viewed  the  premises, 
and  after  hearing  the  proofs  and  allegations  of 
the  parties,  made  an  order,  that  so  much  of  the 
order  of  May  1,  as  directed  the  road  to  be 
opened  to  the  breadth  it  was  of,  before  it  was 
inclosed,  instead  of  ordering  it  to  be  opened 
three  rods  wide,  only,  be  reversed.  A  certiora- 
ri was  issued  to  the  judges,  commanding  them 
to  send  up  the  proceedings  and  on  the  coming 
in  of  the  return,  a  motion  was  made  to  quash 
the  order  of  the  judges,  on  the  ground  that 
they  had  not  jurisdiction  under  the  highway 
laws  relative  to  the  counties  on  Long  Island, 
viz.:  the  Counties  of  Suffolk,  Kings  and 
Queens. 

Mr.  S.  S.  Gardiner,  for  plaintiff  in  error. 

Mr.  A.  T.  Rose,  for  defendants  in  error. 

By  the  Court,  Cowen.  J.  The  order  of  1833 
was  not  made  under  the  93d  section  of  the  Act 
Regulating  Highways,  etc. ,  in  the  Counties  of 
Suffolk,  Queens  and  Kings.  3  R.  S.,  243,  255, 
2d  ed ;  Sess.  L. ,  1830,  ch  56,  p.  42.  That  sec- 
tion authorizes  the  commissioners,  where  a 
highway  leads  to  any  public  landing,  mill  or 
meadow,  through  any  person's  land,  to  con- 
sent in  writing  that  such  person  may  hang 
good  easy  swinging  gates  on  such  highway, 
and  keep  the  same  in  repair  at  his  or  her  cost 
and  charge.  The  application  was  not  for  a 
written  consent;  it  was  by  three  persons,  not 
calling  themselves  owners  of  the  land  through 
which  the  road  ran,  and  with  them  were 
joined  12  sworn  freeholders,  all  soliciting  a  dis- 
continuance of  the  *road.  Nor  does  it  [*251 
anywhere  appear  in  the  proceedings  that  the 
road  led  to  any  public  landing,  mill  or  mead- 
ow. On  the  contrary,  the  application  was  un- 
der and  in  the  language  of  the  64th  section  for 
a  discontinuance  of  the  old  road, on  theground 
that  it  had  become  useless  and  unnecessary. 
All  that  the  commissioners  had  power  to  do 
was  to  consider  and  decide  upon  that  applica- 
tion. They  stated  in  their  order  that  they  had, 
on  the  application  as  being  one  to  close  or  shut 
up  the  road,  viewed  the  premises,  and  ordered 
and  allowed  it  to  be  closed,  provided  good, 
easy  swing  gates  be  made  and  supported,  etc. 
The  order  does  not  follow  the  statute.  It  is 
loose  in  describing  the  object  sought  by  the 
application,  and  neither  ordered  the  road  to  be 
continued  or  discontinued.  Instead  of  that,  it 
ordered  the  petitioners  to  close  the  road  in  a 
qualified  manner,  by  erecting  gates — the  road 
still  to  be  used  by  the  public. 

In  considering  this  proceeding,  we  can  look 
to  the  order  only  and  the  application  to  which 
it  refers;  and  the  best  consideration  I  have 
been  enabled  to  bestow  upon  it,  has  led  me  to 
think  it  was  merely  void.  Under  the  64th  sec- 
tion, the  commissioners  had  no  power  except 
to  consider  and  decide  upon  tlte  application;  i. 
e.,  simply  to  adjudge  that  the  road  should  be 
discontinued,  or  that  it  should  not.  Had  they 
stopped  with  saying  it  should  be  closed,  we 
might  possibly  have  holden  the  order  equiva- 
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lent  to  an  adjudication  that  the  road  should 
be  discontinued.  We  might  have  regarded  the 
order  as  a  substantial  mode  of  granting  the  np- 
plication  to  which  it  referred.  'We  might  have 
gone  u|x>n  the  intention,  though  it  is  always 
better  for  judicial  officers  executing  powers 
specifically  conferred  by  statute,  to  follow  its 
words.  Here  there  is  no  room,  however  to 
speculate  on  the  meaning.  The  order  declares 
thai  they  did  not  mean  to  discontinue  the  road, 
but  sought  to  bring  the  case  under  the  93d  sec 
lion;  and  the  main  question  debated  by  learned 
counsel  is.  whether  it  was  under  that  or  the 
64th  section.  I  think  it  was  authorized  by 
neither;  that  therefore  the  road  still  continued 
open,  and  might  have  been  traveled  as  it  was 
before.  This  conclusion  will  be  seen  to  accord 
with  the  following  authorities.  Damson  \.  Qill, 
252*]  1  *East,  64;  King  v.  Kenyan,  9  Dowl. 
&  R.,  694:  S.  C.,  6  Barn  &  C.,  640;  King  v. 
Orewe,  3  Dowl.  &  R.,  6;  Hex  v.  J.  of  Kent,  1 
Barn  &  C.,  622;  being  S.  C.  with  that  in  3 
Dowl.  &  R. ;  King  v.  J.  of  Somersetshire,  8 
Dowl  &  11.,  733;  8.  C.,5  Barn  &  C.,  816. 

Then  came  the  order  of  May  1,  1838.  This 
expressly  recited  the  former  order  of  1833,  as 
one  intended  to  inclose  the  road  by  hanging 
easy  swinging  gates,  etc.,  and  leaving  a  pas- 
sage through.  That  was  according  to  the  true 
intent;  and  the  last  accordingly  concludes,  by 
ordering  that  the  said  gates  and  fence  be  re- 
moved so  that  the  said  highway  be  opened  and 
unobstructed,  and  of  the  same  breadth  it  was 
before  inclosed.  Of  course,  this  order, too, was 
merely  void.  It  could  have  no  operation;  for 
it  professed  to  order  a  thing  which  the  law  had 
already  done,  to  open  a  road  which  was  al- 
ready open. 

Then  from  this  mere  nullity,  an  appeal  is  in- 
stituted to  the  judges,  of  which  I  think  they 
could  have  no  cognizance  in  any  view.  If  it 
were  a  proceeding  under  section  93,  to  remove 
gates  which  had  ceased  to  be  proper,  then  it 
is  conceded  that  no  appeal  lay;  that  the  only 
section  giving  an  appeal  (sec.  66)  does  not  cov- 
er the  consent  to  erect  or  direction  to  remove 
gates  under  the  93d  section.  On  the  other  hand, 
not  being  an  order  which  the  commissioners 
had  power  to  make  under  any  other  section, an 
appeal  was  equally  inapplicable.  Suppose  the 
effect  of  the  order  of  1833,  were  to  discontinue, 
and  that  of  May,  1838,  were  intended  to  lay 
out  a  road  over  the  ground  which  had  reverted 
to  the  owners  in  virtue  of  the  first  order:  no 
consent  of  the  owners  is  recited  in  the  last,  nor 
any  petition  of  freeholders,  as  required  by  the 
47th  section. 

An  appeal  to  three  judges  does  not  lie  from 
a  determination  which  is  void  for  want  of  ju- 
risdiction. The  original  order  being  coram  non 
judice  and  void,  is  no  more  the  subject  of  such 
an  appeal  than  would  be  a  judgment  rendered 
by  the  commissioners  in  a  civil  action.  An  ex- 
cess of  jurisdiction  is  correctible  by  cei'tiorart 
only.  On  an  appeal,  want  of  jurisdiction  in 
253*]  the  court  below  is  equally  a  want  of  *it 
in  the  appellate  court.  Suppose  a  justice  of 
the  peace  were  to  try  and  decide  an  action  of 
ejectment;  would  the  C.  P.  have  power  to  re- 
view the  proceeding  on  appeal?  Clearly  the 
whole  would  be  void.  Being  out  of  the  stat- 
ute, the  only  direct  proceeding  for  redress 
would  be  by  certiorari.  For  this  there  would 
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be  no  strict  necessity,  because  the  judgment 
might  be  regarded  as  a  nullity,  and  impeached 
collaterally.  Still  this  court  would  perform 
what  is  the  main  office  of  a  certiorari,  the  keep- 
ing of  inferior  magistrates  within  the  compass 
of  their  power.  We  should,  therefore,  reverse 
the  judgment  of  the  magistrate.  We  might 
have  reversed  the  order  of  the  commissioners 
to  remove  the  gates  as  an  unwarrantable  as- 
sumption of  power.  The  case  of  King  v.  Jus- 
tices of  Somersetshire,  8  Dowl.  &R.,  733;  S.  C., 
5  Barn.  &  C.,  816,  is  an  instance.  Vide  a  no- 
tice of  this  case  in  2  Chit.  Gen.  Pr.,  220,  and  in 
Woolr.  Ways,  187.  I  mention  that  case,  be- 
cause  ii  was  a  question  arising  on  an  order  pro- 
fessing to  be  under  a  Highway  Act.  The  Petty 
Sessions  had  taken  original  cognizance  of  a 
surveyor's  accounts,  whereas  their  powers 
were  appellate  only.  The  K.  B.  said  the  whole 
proceeding  was  coram  non  judice  and,  there- 
fore, quashed  the  order,  though  the  staiute 
gave  an  appeal  and  expressly  forbade  a  certw- 
rari  in  all  cases  arising  under  it.  The  b(.<>ks 
are  studded  with  cases  of  certiorari  grounded 
on  excess  of  jurisdiction, in  divers  departments 
of  the  law.  The  writ  here  is  in  nature  of  a 
special  quo  warranto.  to  ascertain  by  what  au- 
thority a  particular  judicial  act  is  done.  The 
writ  goes  on  the  assumption,  that  powers  have 
been  usurped;  and  the  proceeding  is,  in  En- 
gland, always  considered  as  at  the  suit  of  the 
King.  It  is  so  entitled  and  should  here  be  en- 
titled The  People  v.  Magistrates. 

The  three  judges  being  entirely  destitute  of 
!  jurisdiction  in  either  of  the  views  which  I 
have  taken,  it  follows  that  this  certiorari  was 
properly  brought.  Indeed,  the  public  has  a 
right  to  complain  that  a  real  injury  was  at- 
tempted in  that  part  of  the  judges' order  which 
seeks  to  narrow  the  road.  The  people  and  in- 
dividuals have  a  right  to  insist,  that  all  the 
questions  under  the  Act  shall  be  first  heard  in 
*due  form  by  the  commissioners.being  [*254 
there  presented  in  their  true  character,  to  the- 
end  that  it  may  be  seen  whether  orders  are 
within  the  statute.  If  they  are  not,  or  if  they 
be  not  within  the  section  allowing  an  appeal, 
the  judges  have  no  power  of  review;  and  es- 
pecially are  they  without  power  to  act  as  a 
court  of  original  jurisdiction  by  modifying  an 
order  which  is  void.  That  having  been  at- 
tempted in  this  case,  the  judges  exceeded  their 
jurisdiction;  the  proceeding  in  question  was 
coram  non  judice,  and  their  order  must  be 
quashed. 

Order  of  tlie  Judges  of  Suffolk  Co.  quashed. 

Cited  in-56  N.  Y.,  387:  68  N.  Y.,  396;  7  Lans..  222; 
27  Hun,  606 ;  57  Barb.,  380 :  8  Abb.  N.  8.,  280 ;  1  Park.,. 
470. 


MILLS  t>  BAEHR'S  EXECUTORS. 

Landlord  and  Tenant — tease — Rent  to  Cease  in 
Case  of  Fire —  Widening  Street. 

A  provision  in  a  lease  that  the  rent  shall  cease  if 
the  premises  become  untenantable  by  flre  or  other 
casualty,  does  not  extend  to  the  case  of  a  buildinfr.in 
the  City  of  N.  Y.,  becoming  untenantable  in  conse- 
quence of  the  Rreater  portion  of  it  beinjr  taken 
down,  to  conform  to  an  order  of  the  corporation- 
for  the  widening  of  the  street  on  which  it  is  situate. 

Citations-15  Wend.,  464. 
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TERROR  from  the  K  Y.  C.  P.  This  was  an 
Jj  action  of  covenant,  for  the  non-payment  of 
rent.  The  premises  demised  consisted  of  a  lot 
situate  at  the  corner  of  Wall  and  Pearl  Sts.,in 
the  City  of  N.  Y.,  being  20  feet  3  inches  on 
Pearl,  and  53  feet  5  inches  on  Wall  St.,  for  the 
term  of  eight  years,  from  May  1,  1830,  subject 
to  an  annual  rent  of  $3,000,  payable  quarterly. 
The  covenant  for  payment  of  the  rent  con- 
tained an  exception  in  these  words:  "It  being 
understood  that  if  the  premises  shall  become 
untenantable  by  fire  or  other  casualty,  that  the 
rent  shall  cease  while  they  so  remain."  In  1836 
Wall  St.  was  widened  by  an  order  of  the  cor- 
poration of  the  City  of  N.  Y.,  and  a  large  por- 
tion of  the  demised  premises  taken  for  that 
purpose,  leaving  the  lot  reduced  to  the  follow- 
ing dimensions,  viz.:  in  front  on  Pearl  St.,  3 
feet  8  inches;  in  rear,  6  feet  11  inches;  in  length 
on  Wall  St,  40  feet  3  inches,  and  on  the  oppo- 
site side  40  feet  6  inches.  Oct  27,  1836,  the 
Corporation  ordered  the  removal  of  so  much  of 
the  building  as  covered  the  ground  to  be  taken 
255*]  *into  Wall  St.,  and  Nov.  1,  1836,  the 
tenant  removed  from  the  premises,  but  did  not 
surrender  them  to  the  landlords.  The  Commis- 
sioners of  Estimate  and  Assessment  awarded 
to  the  tenant  for  his  damages  occasioned  by  the 
widening  of  the  street  $3,000,  and  to  his  under 
tenants  $2,800.  The  value  of  the  fee  of  the  re- 
duced lot  was  estimated  at  from  $15,000  to 
$30,000.  With  the  use  of  the  old  materials, 
valued  at  $1,000,  a  new  building  might  have 
been  erected  in  the  course  of  6  or  7  weeks  at  a 
cost  of  $2,000,  which  would  have  rented  for 
$1,000  per  annum;  or  the  building  on  the 
premises  might  have  been  made  to  conform  to 
the  new  line  of  the  street  at  an  expense  of  from 
$800  to  $900,  and  the  building  then  would 
have  rented  for  upwards  of  $1,000  per  annum. 
Without  a  building  the  lot  in  its  reduced  state 
was  worth  nothing  to  the  tenant.  The  plaintiffs 
demanded  $2,250,  being  the  three  quarters 
rent  accruing  between  Nov.l,  1836,  and  Aug. 
1,  1837.  The  cause  was  heard  by  referees, 
who  reported  the  sum  of  $375  to  be  due  to 
the  plaintiffs,  and  their  report  was  confirmed 
by  the  C.  P.  and  judgment  rendered  for  the 
plaintiffs.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  T.  Sedgwick,  for  plaintiff  in  error. 

Mr.  W.  Mitchell,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  apparent 
from  the  language  of  the  exception  in  the  cov- 
enant to  pay  the  rent,  that  it  does  not  reach  a 
disturbance  of  the  premises  by  the  proceedings 
of  the  Corporation  of  N.  Y.,  relating  to  the 
widening  and  opening  of  streets.  The  term 
"other  casualty,"  refers  to  some  fortuitous  in- 
terruption of  the  use.  This  is  clear,  not  only 
upon  the  import  of  the  words,  but  from  the 
connection  in  which  they  are  found.  No  casu- 
alty has  intervened.  On  the  contrary, whatever 
has  taken  place  has  been  in  pursuance  of  es- 
tablished law,  and  might  have  been,  and  prob- 
ably was,  anticipated.  Neither  does  the  inter- 
pretation come  within  the  spirit  or  intent  of 
256*]  the  exception.  *In  judgment  of  law, 
the  widening  of  streets  in  the  city  works  no  in- 
jury to  the  lessee.  Full  compensation  is  made 
for  all  damages  sustained.  Nearly  $6, 000  have 
been  awarded  in  this  case  to  him  and  his  sub- 
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tenants,  for  the  disturbance.  The  principle 
upon  which  such  compensation  is  to  be  made, 
will  be  found  in  Gillespie  v.  Thomas,15  Wend., 
464;  and  it  will  be  seen  that.in  the  distribution 
between  the  landlord  and  tenant,  the  latter  is 
still  to  pay  a  ratable  rent  for  the  portion  of  the 
premises  not  taken  for  the  improvement. 

But  it  is  insisted  that,  according  to  the  evi- 
dence, the  remaining  premises  for  the  unex- 
pired  term  were  of  no  value.  That  was  a  ques- 
tion of  fact  for  the  referees,  and  their  determi- 
nation cannot  be  reviewed  on  error.  It  was 
conceded  if  any  value  was  shown,  the  amount 
could  not  be  questioned;  but  whether  any  value 
or  not,  is  equally  a  question  of  fact.  The  case 
shows  the  building  might  have  been  cut  down 
to  conform  with  the  new  line  of  the  street, and 
repaired  so  as  to  have  rented  during  the  unex- 
pired  term  for  a  sum  exceeding  the  expense. 

Judgment  affirmed. 


BUSH  «.  STEVENS  &  KENDLE. 

Seal  Imports  a  Consideration — Covenant  to  Pay 
on  Request — Pleading. 

Where  a  party  enters  into  an  obligation  under  seal 
for  the  debt  of  another  it  is  not  necessary  to  allege 
any  consideration. 

Wh,en,  however,  the  covenant  is,  to  pay  on  re- 
quest, a  special  request  must  be  alleged  in  the  dec- 
laration ;  the  general  allegation  of  scepereyuisitTisis 
not  enough. 

TVEMURRER  to  declaration  in  covenant.  The 
Lf  first  count  alleges  that  Thomas  Peele,  July 
18,  1835,  became  .bound  to  the  plaintiff  in  a 
bond, conditioned  for  the  payment  of  $2,529.29, 
by  installments,  specifying  the  times,  with  in- 
terest; and  that  the  defendants  on  the  same 
day  covenanted  with  the  plaintiff,  that  in  case 
Peele  should  not  pay  the  money  according  to 
the  condition  of  the  bond.thedefendantswould 
pay  the  same  on  request.  Breach,  that  after- 
>wards,  *to  wit:  July  15,  1837,  at,  etc.,  [*257 
a  large  sum  of  money,  to  wit:  $1,400,  became 
and  was  due  and  payable  to  the  plaintiff  on  the 
bond,  which  Peele  neglected  and  refused  to 
pay,  of  which  the  defendants  then  and  there 
had  notice;  yet  the  defendants,  although  often 
requested  so  to  do,  have  not  paid,  etc. ,  but  have 
hitherto  wholly  refused,  etc.  The  2d,  3d  and 
4th  counts  were  substantially  like  the  first,  ex- 
cept as  to  the  covenant  of  the  defendants, which 
was,  that  Peele  should  pay  to  the  plaintiff  the 
moneys  specified  in  the  condition  of  the  bond, 
according  to  the  terms  thereof.  The  defend- 
ant, Stevens,  demurred  to  the  3d  count,  and  to 
the  breach  alleged  in  the  lst,2d  and  4th  counts, 
and  the  plaintiff  joined  in  demurrer. 

Mr.  S.  Stevens,  for  the  defendant,  con- 
tended :  1.  That  the  undertaking  of  the  defend- 
ants Stevens  &  Kendle  being  to  answer  for 
the  debt  of  a  third  person, the  consideration  in- 
ducing them  to  enter  into  the  obligation  should 
have  been  set  forth  in  the  declaration ;  2.  That 
the  bond  of  Peele  being  for  the  payment  of  a 
sum  of  money  by  installments  with  interest,  it 
was  incumbent  upon  the  plaintiff  to  have  speci- 
fied the  installments  claimed  in  the  action 
brought;  and  3.  That  as  the  defendants  only 
engaged  to  pay  on  request,  a  special  request 
ought  to  have  been  alleged. 

Mr.  A.  Taber,  contra. 
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By  the  Court,  Bronson,  J.  I.  Although  this 
was  a  collateral  undertaking,  the  seal  imports 
a  consideration,  and  none  need  be  alleged  in 
pleading.  This  question  was  fully  considered 
at  the  last  term. 

II.  The  whole  of  the  money  mentioned  in 
the  condition  of  the  bond  was  due  at  the  time 
specified  in  the  breach,  and  it  is  enough  that 
the  plaintiff  has  stated  how  much  was  due  and 
in  arrear,  without  specifying  what  portion  of 
it  was  for  principal  and  what  for  interest. 

III.  The  objection  that  there  should  have 
been  a  special  request  only  applies  to  the  first 
count.  The  covenant  in  that  count  is,  that  if 
Peele  does  not  pay  the  money  according  to  the 
258*]  *condition  of  the  bond,  the  defendants 
will  pay  it  on  request.    The  breach  alleged  is, 
that  Peele  did  not  pay;  of  which  the  defend- 
ants had  notice;  and  that,  although  often  re- 
quested so  to  do,  they  have  not  paid.     There 
should"  have  been  a  special  request. 

Judgment  for  plaintiff  on  second,  third  and 
fourth  counts,  and  for  defendants  on  first  count. 

Cited  in-10  Barb.,  387 ;  11  Barb.,  15 ;  4  Bos.,  207 ;  18 
Kan.,  339. 


BROWNING  v.  WHEELER. 

Action  on  Award — Pleading — Administration  of 
Oath  to  Arbitrators — Statute. 

In  an  action  on  an  award  in  pursuance  of  a  sub' 
mission  under  seal,  it  is  not  necessary  to  allege  in 
the  declaration  that  the  arbitrators  were  sworn. 

Whether  the  provision  of  the  statute  requiring 
arbitrators  to  be  sworn  extends  to  a  common  law 
submission,  qucere. 

Whether  the  omission  of  administering1  an  oath  to 
the  arbitrators,  even  where  the  submission  is  under 
the  statute,  can  be  pleaded  in  defense  to  a  suit  at 
law,  qucere. 

Citations— 2  R.  S.,  446,  sec.  4,  2d  ed. ;  15  Wend.,  99 ; 
6  Paige,  575. 

TVEMURRER  to  declaration.  The  action  was 
jJ  covenant  on  an  award,  pursuant  to  a  sealed 
submission  to  two  arbitrators  of  matters  in  liti- 
gation between  the  parties.  The  submission 
provided  for  an  umpire,  in  case  of  disagree- 
ment, and  contained  mutual  covenants  to  abide 
by  the  award.  The  declaration  set  out  an  award 
by  the  umpire  that  the  defendant  should  pay 
to  the  plaintiff  $1,111.17,  with  certain  costs  to 
be  taxed,  for  the  recovery  of  which  sums  this 
action  was  brought.  The  declaration  did  not 
state  that  either  the  arbitrators  or  umpire  were 
sworn,  and  for  this  omission, the  defendant  de- 
mur red. 

Mr.  E.  Clark,  for  defendant. 

Messrs.  P.  H.  Sylvester  and  R.  De  Witt, 
for  plaintiff. 

By  the  Court,  Cowen,  J.  It  is  not  necessary 
to  decide  the  question  whether  the  2  R.  8., 446, 
2d  ed.,  sec.  4,  be  applicable  to  a  common  pro- 
ceeding by  arbitration.  That  section  requires 
that  the  arbitrators  shall  be  sworn.  I  should 
think  the  provision  was  intended  of  those  cases 
259*]  only  where,  *by  the  same  statute,  a 
judgment  may  be  summarily  entered  on  the 
award;  though,  upon  the  dtctoin  Wetts  v.  Lain, 
15  Wend., 99, and  Bloomer  v.  Sherman,5  Paige, 
575.  counsel  seem  to  think  this  may  be  a  vexed 
question.  But  conceding  that  the  4th  section 
reaches  the  case  of  a  mere  common  law  arbi- 


tration,  it  is  not  necessary  to  aver  in  declaring 
on  the  submission  and  award  that  the  arbitra- 
tors were  sworn.  This  is  not  a  jurisdictional 
fact.  At  least , iint il  the  contrary  appear.it  must 
be  intended  they  were  sworn,  or  that  the  par- 
ties waived  the  ceremony  by  not  objecting,  or 
by  positive  consent.  Jurisdiction  means  legal 
power  to  make  a  judicial  decision.  That. in  the 
case  of  arbitrators,  is  conferred  by  delegation 
from  the  parties.  The  act  is  of  the  same  nature 
as  the  appointment  of  an  agent;  and  after  the 
power  is  thus  conferred,  even  positive  corrup- 
tion or  breach  of  trust  will  not  raise  a  right  of 
defense  against  an  action  at  law.1  The  statute 
also  directs  that  judges  shall  be  sworn.  Yet, 
in  an  action  on  a  judgment,  who  ever  heard  of 
a  direct  averment,  in  declaring  that  such  was 
the  fact?  The  allegation  that  judgment  was 
rendered  by  such  or  such  a  court,  is  in  itself 
an  averment  that  the  court  had  jurisdiction. 
No  jurisdiction,  no  court.  The  averment  that 
arbitrators  made  an  award,  means  qualified  ar- 
bitrators. Whether  it  can  be  shown  collater- 
ally by  plea  in  an  action  on  the  award  that  the 
oath  was  omitted,  is  another  question.  But, 
reasoning  from  analogy,  it  could  not,  even  as- 
suming that  an  oath  is  necessary.  You  cannot 
plead  that  the  judges  were  not  sworn  in  an  ac- 
tion on  judgment.  It  is  enough  that  they  were 
judges  de  facto.  A  fortiori  I  should  suppose, as 
to  judges  de  facto  of  the  parties  own  choosing, 
who  have  acted  within  the  scope  of  the  pow- 
ers expressly  conferred.  It  is  enough.however, 
upon  the  question  before  us  to  see"  that  setting 
forth  those  powers, and  showing  that  they  were 
followed,  are  all  the  preliminary  allegations 
which  are  necessary  in  a  common  law  action. 
Judgment  for  plaintiff  on  demurrer. 

Cited  in— 2  Hill,  272 ;  21  N.  Y.,  149  ;  57  N.  Y.,  483  (16 
Am.  Rep.,  524);  2  Hun,  203;  4  T.  &  C.,  538;  1  Leg.  Obe., 
190. 

I,— Qucere.  See  Elmendorf  v.  Harris,  23  Wend.,  628. 


*SEAMAN  ET  AL  v.  WHITNEY.  [*26O 

Parties — When  Action  for  Money  Had  and  Re- 
ceived Lies  by  a  Creditor  against  a  Depositary. 

An  action  for  money  had  and  received,  will  not 
lie  by  a  creditor  against  a  third  person,  in  whose 
hands  funds  have  been  deposited  by  a  debtor,  with 
directions  to  pay  them  over  to  the  creditor  in  extin- 
guishment or  a  debt,  unless  there  be  an  agreement 
either  express  or  to  be  implied  from  the  circum- 
stances of  the  case,  by  which  the  funds  become  the 
property  of  the  creditor,  so  that  the  debtor  loses  all 
control  over  them,  and  is  disabled  from  giving  them 
another  direction  ;  or  unless  the  money  be  deposit- 
ed with  the  concurrence  of  the  creditor,  expressed 
previous  to  its  receipt  by  the  agent. 

Citations-1  Johns.  Cos.,  205 ;  12  Johns.,  276 ;  14 
East,  582.  588.  n. ;  3  Barn.  &  Aid.,  643,  842  ;  2  Saund. 
PI.  &  Ev..  673. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit,  in  June,  1837,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  on  the  common  mon- 
ey counts.  They  were  the  holders  of  a  prom- 

NOTE.— Contracts— Parties. 

A  person  for  whose  benefit  a  promise  was  made  may 
maintain  an  action  on  such  promise  in  his  own  name. 


See  Barker  v.  Bucklin,  2  Den.,  45.  note. 
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issory  note,  drawn  by  Samuel  S.  Hill,  dated 
Aug.,  17,  1835,  for  $3,157.43,  payable  to  their 
order' at  the  Broome  Co.  Bank,  60  days  after 
date.  They  had  the  note  discounted  at  the 
Phoenix  Bank,  in  the  City  of  N.  Y.,  which 
bank  sent  the  note  to  the  Broome  County  Bank 
for  collection.  Oct.  19, when  the  note  fell  due, 
it  was  protested  for  non-payment,  and  Oct.  29, 
the  plaintiffs  took  it  up.  The  maker  of  the 
note  to  provide  funds  for  its  payment,  had 
placed  in  the  hands  of  the  defendant,  an  ac- 
cepted draft  drawn  by  him  on  J.  &  C.  J.  Man- 
ning, for  $3,200,  payable  to  the  defendant. 
8ep°  23,  the  defendant  indorsed  the  draft,  and 
procured  it  to  be  discounted  at  the  Towanda 
Bank,  in  Pa.,  and  Oct.  7.  received  the  avails 
thereof,  viz.:  $3,139.23.  Previous  to  Oct.  19, 
1835,  the  defendant  placed  in  the  hands  of  an 
agent  sufficient  funds,  and  directed  him  to  take 
up  the  note  of  Aug.  17, 1835,  but  subsequently 
withdrew  them,  and  applied  them  towards 
payment  of  a  demand,  he  himself  had  against 
Hill.  The  judge  refused  to  nonsuit  the  plaint- 
iffs, and  charged  the  jury  that  if  they  believed 
that  the  defendant  on  receiving  the  draft  on  J. 
&  C.  J.  Manning,  promised  to  pay  the  note  in 
question,  the  draft  constituted  a  trust  fund  in 
favor  of  the  holders  of  the  note,  and  of  the 
261*]  parties  *toit  who  might  afterwards  be 
compelled  to  pay  it,  or  who  should  become  the 
owners  of  it  after  it  fell  due;  and  that  the 
plaintiffs  having  paid,  and  taken  up  the  note 
after  it  was  protested,  an  action  for  money  had 
and  received,  lay  in  their  names  against  the 
defendant,  to  recover  the  amount  of  the  draft. 
To  which  charge  the  counsel  for  the  defendant 
excepted.  The  jury  found  for  the  plaintiffs, 
to  the  amount  of  the  draft  and  the  interest 
thereof.  The  defendant  moves  for  a  new  trial. 

Mr.  J.  S.  Bosworth,  for  defendant. 

Mr.  J.  Slosson,  for  plaintiff. 

By  the  Court,  Nelson,  Oh.  J.  No  case  here- 
tofore decided  has  gone  the  length  of  main- 
taining this  action,  nor  can  the  verdict  be 
placed  upon  any  acknowledged  principle  in  the 
law. 

At  most,  it  is  an  attempt  by  a  creditor  to 
seize  upon  a  fund  placed  by  his  debtor  in  the 
hands  of  a  third  person  with  directions  to  ap 
ply  it  in  payment  of  a  debt  without  any  com- 
munication with  the  creditor, or  understanding 
between  them  to  that  effect.  Whatever  may 
be  the  claim  in  equity  to  enforce  the  appropri- 
ation, clearly  none  such  can  be  set  up  in  a 
court  of  law.  The  creditors  here  show  no 
privity  in  respect  to  the  transaction  with  either 
the  debtor  or  the  defendant — the  arrangement 
was  exclusively  between  them — and  at  all  times, 
down  to  the  receipt  and  misapplication  of  the 
money,  legally  speaking,  it  continued  under 
the  control  and  direction  of  the  former.  He 
might  have  released,  changed  its  destination, 
or  made  any  other  disposition  of  it  at  will. 

Suppose  he  had  subsequently  directed  an  ap- 
plication in  payment  of  some  other  debt  and 
which  had  been"  made.  Can  it  be  doubted  but 
that  the  defendant  by  compliance  with  such 
direction  would  have  discharged  his  trust;  or 
if  Hill  had  brought  an  action  to  recover  the 
money  could  not  Whitney  have  set  off  his  de- 
mand? 

In  all  the  cases,  the  principle  of  which  is 
WEND.  24. 


sought  to  be  applied,  and  on  which  the  action 
must  be  maintained,  if  at  *all,  the  fund  [*262 
had  been  appropriated  by  an  understanding  be- 
tween the  debtor  and  creditor,  assented  to  by 
the  defendant;  or  by  an  express  undertaking  of 
the  defendant  with  the  creditor  at  the  request 
of  the  debtor,  or  both. 

In  the  case  of  Neilson  v.  Blight,  1  Johns. 
Cas.,  205,  the  defendant  not  only  accepted  the 
property  on  condition  of  paying  the  plaintiff, 
but  advised  him  to  that  effect.  A  promise  was 
properly  inferred  to  pay  the  money  when  re- 
ceived. In  Westrni  v.  Barker,  12  Johns.,  276, 
the  debtor  gave  the  plaintiff  an  order  on  the 
defendant  for  the  money  when  received,  sub- 
ject to  which  he  had  previously  agreed  to  re- 
ceive and  hold  it.  In  Williams  v.  Everett,  14 
East,  582,  it  was  determined  where  funds  were 
remitted  with  instructions  to  pay  the  creditor, 
and  of  which  he  was  advised,  that  if  the  bank- 
er refused  so  to  apply  them,  this  action  could 
not  be  maintained  against  him ;  that  the  funds 
were  still  under  the  control  of  the  remitter. 
See,  also,  Hodgson  v.  Anderson,  3  Barn.  &  C., 
842.  In  De  Barnales  v.  Fuller,  cited  in  14  East, 
588,  n.  the  bill  held  by  the  defendants  for  col- 
lection belonged  to  the  /plaintiff,  and  of  course 
they  could  not  renounce  the  purpose  for  which 
the  money  was  paid;  they  were  the  agents  of 
the  plaintiff,  and  could  hold  and  apply  it  to 
no  other  purpose. 

The  case  here  is  very  much  like  Tales  v. 
Bell,  3  B.  &  Aid.,  643.  There  the  plaintiffs  held 
a  bill  of  exchange  accepted  by  I.,  payable  at 
at  the  house  of  the  defendants.  It  was  duly 
presented  and  payment  refused  for  want  of 
funds.  The  next  day  a  bill  was  received  from 
the  acceptor  with  instructions  to  pay  the 
plaintiffs'  bill  with  the  proceeds,  who  again 
presented  it  after  the  money  was  received  by 
the  defendants,  and  payment  refused.  They 
applied  it  on  their  own  demands.  The  court 
say,  unless  some  agreement  had  taken  place  re- 
specting the  bill  between  the  defendants  and 
the  plaintiff,  the  former  could  only  be  consid- 
ered as  holding  it  for  the  use  of  I. 

I  agree  such  an  undertaking  may  be  implied, 
according  to  the  case  of  Weston  v.  Barker,  by 
an  arrangement  to  that  effect  between  the 
defendant  and  the  debtor,  but  in  order  to  make 
the  receipt  of  the  money  in  pursuance  thereof 
in  *such  case  inure  to  the  use  of  the  [*263 
creditor,  he  must  have  had  notice  of  and  con- 
curred in  it,  otherwise  there  is  no  privity,  ex- 
press or  implied,  between  him  and  the  defend- 
ant; and  this  before  the  money  is  received,  for 
he  must  be  legally  entitled  to  the  money  at 
the  time  of  the  receipt,  not  at  the  time  of 
the  action.  2  Saund.  PI.  &  Ev.,  673.  Ac- 
cording to  the  case  of  Williams  v.  Everett,  the 
true  test  is,  to  whom  does  the  money  belong 
at  the  time  it  is  received  by  the  defendant 
— to  the  debtor  or  to  the  creditor?  If  to  the 
former,  the  action  will  not  lie.  To  hold  that 
it  belonged  to  the  plaintiffs  in  this  case, would 
be  saying,  that  the  moment  a  debtor  puts  mon- 
ey into  the  hands  of  an  agent  to  pay  a  debt,  it 
passes  entirely  beyond  his  control,  and  vests, 
absolutely,  in  the  creditor,  without  his  privity 
or  assent.  No  such  doctrine  can  be  main- 
tained. There  must  be  some  previous  under- 
standing with  the  creditor  by  the  defendant, 
either  directly,  or  through  the  agencv  of  the 
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debtor  himself  upon  which  to  found  a  right  to 
the  fund,  or  an  undertaking  to  pay. 

Another  insuperable  objection,  in  my  opin- 
ion, is  taken  to  the  recovery,  namely:  that  the 
promise  of  the  defendant,  if  it  could  be  im 
plied  from  the  evidence  in  the  case,  inured  to 
the  benefit  of  the  holder  of  the  note  at  the  date 
of  the  receipt  of  the  money,  The  liability  of 
the  defendant  then  attached,  if  at  all,  accord- 
ing to  all  the  oases;  the  draft  having  been  ap- 
propriated to  pay  the  note,  the  money  when 
received  belonged  to  the  holder,  to  whom  the 
right  of  action  immediately  accrued.  The 
money  was  received  Oct.  7,  and  the  plaintiffs 
did  not  take  up  the  note  till  the  29th.  The 
Phoenix  Bank  were  the  holders  on  the  7th,  to 
whom  the  promise  must  have  inured;  clearly 
they  could  have  maintained  the  action  if  any- 
one; and  then  unless  we  concede  negotiable 
qualities  to  this  parol  engagement,  the  plaint- 
iffs must  fail. 

In  every  view  I  can  take  of  the  case,  I  think 
a  new  trial  must  be  granted. 

New  trial  granted. 

Distinguisbed-29  Barb.,  67 ;  2Sandf.,336;  9  Am. 
Rep.,  460,  27  Wis.,  190. 

Cited  in-1  Denio,  257 :  10  N.  Y.,  275 ;  20  N.  Y.,  271 ; 
41  N.  Y.,  208 :  2  Bos.,  398. 


264*]   *HOPKINS  t>.  CABREY. 

Justice  Court — Discontinuance  on  Affidavit  that 
.    Justice  Is  a  Material  Witness. 

On  a  defendant,  in  a  justice's  court,  making1  affi- 
davit that  the  justice  before  whom  the  proceedings 
are  had  is  a  material  witness  for  him,  and  that  the 
facts  he  relies  upon  cannot  be  shown  by  any  other 
witness,  the  suit  must  be  discontinued,  The  justice 
cannot  refuse  to  enter  judgment  of  discontinuance 
on  the  ground  that  he  knows  nothing  material  be- 
tween the  parties,  and  has  no  recollection  of  the 
facts  which  the  defendant  affirms  he  expects  to 
prove  by  hiui. 

Citation-Laws  1828,  p.  232,  ch.,  243,  sec.,  1. 

ERROR  from  the  Dutchess  C.  P.  Hopkins 
sued  Cabrey  in  a  justice's  court  May  4, 
1838,  for  money  had  and  received  to  the  plaint- 
iff's use,  viz.  :  the  surplus  money  remaining  in 
the  defendant's  hands  as  a  school  district  col- 
lector, after  retaining  sufficient  of  the  proceeds 
of  a  sale  of  the  plaintiff's  property  to  satisfy  a 
school  tax.  After  the  plaintiff  had  declared, 
and  before  plea,  in  order  to  make  out  a  case 
for  judgment  of  discontinuance,  the  defendant, 
made  an  affidavit  that  the  justice  before  whom 
the  suit  was  proscuted  was  a  material  witness 
for  his  defense;  which  being  held  insufficient, 
the  defendant  made  a  further  affidavit,  setting 
forth  the  facts  which  he  expected  to  prove  by 
the  justice,  viz.  :  that  before  the  commence- 
ment of  this  suit,  the  plaintiff  sued  the  defend- 
ant before  the  said  justice  for  the  same  identi- 
cal property  for  which  he  now  claims  the  sur- 
plus money  ;  and  that  judgment  was  passed 
on  the  same,  and  entered  in  favor  of  the  de- 
fendant against  the  plaintiff  for  costs  ;  and 
also,  that  the  plaintiff  acknowledged,  in  the 
presence  of  the  justice,  that  the  defendant  had 
tendered  to  him  the  overplus  money  before  the 
commencement  of  the  former  suit,  and  that  he 
had  no  claim  for  surplus  moneys,  and  that  the 
defendant  did  not  know  of  any  other  person 
by  whom  he  could  prove  those  facts.  There- 
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upon  the  justice  ruled  as  follows  :  "  I  am  not 
satisfied  that  I  am  or  can  be  a  material  witness 
in  behalf  of  the  defendant  in  this  cause, 
for  I  know  nothing  material  between  the  said 
parties,  except  what  is  contained  in  the  record 
of  the  former  trial  between  these  parties  be- 
fore me,  which  this  defendant  can  at  all  tim.  - 
avail  himself  of  upon  the  trial  of  this  cause  ; 
and  further,  *I  have  no  recollection  [*2<lf> 
of  ever  having  heard  the  plaintiff  admit  that 
the  defendant  had  tendered  him  the  overplus- 
money  as  mentioned  in  the  affidavit." 

The  defendant  then  pleaded,  and  the  justice 
rendered  judgment  for  the  plaintiff.  The  judg- 
ment was  reversed  by  the  C.  P.  upon  certiorari, 
on  the  ground  that  the  justice  ought  to  have 
rendered  judgment  of  discontinuance.  The 
plaintiff  brought  error  to  this  court. 

Mr.  S.  Barculo,  for  plaintiff  in  error. 

Mr.  C.  W.  Swift,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  affidavit  was 
clearly  sufficient  within  the  statute.  Stat., 
1838,  ch.  243,  sec.,  1,  p.  232.  It  may  not  have 
been  so  in  respect  to  the  former  suit,  but  was 
as  to  the  tender  and  admission.  It  is  no  an- 
swer that  the  tender  was  not  pleaded.  The 
omission  may  have  been  for  the  very  reason 
that  the  testimony  of  the  magistrate  was  gone. 

Again;  the  justice  had  no  right  to  interpose 
his  private  knowlege  or  recollection  as  an  an- 
swer to  the  affidavit.  Doing  so  would  enable 
a  justice  to  defeat  the  application,  and  at  the 
same  time  to  put  the  point  beyond  the  reach 
of  review,  even  on  the  facts  which  he  may  as- 
sume to  know  or  to  have  forgotten.  Here  it 
is  true  he  states  them,  but  not  under  his  oath 
as  a  witness.  That  the  defendant  has  a  right 
to  require. 

Again;  his  specification  was  not  satisfactory. 
He  had  no  right  to  assume  that  the  docket  and 
other  written  proceedings  would  have  been 
proof  as  full  to  the  purpose  as  if  accompanied 
with  his  oath.  Oral  proof  is  often  necessary 
to  show  what  was  in  fact  heard  and  submitted 
under  an  issue  which  has  been  tried,  in  order 
to  give  it  the  desired  effect  upon  a  subsequent 
trial  of  the  same  matter.  His  want  of  recollec- 
tion might  also  have  beeu  remedied  by  a  re- 
currence to  circumstances  in  the  course  of  his 
examination  as  a  witness.  I  think  the  judg- 
ment of  the  C.  P.  should  be  affirmed. 

Judgment  affirmed. 

Cited  in-3  Hill.  34,  35;  11  Barb.,  513 ;  2  E.  D.  8.,  154'. 
10  Leg.  Obs.,  153;  Co.,  R.  N.  S.,  377. 


*FOLSOM  ET  AL.  v.  STREETER.  [*266 

School  Tax — Vote  of  School  District  Meeting — 
Validity  of— Majority  of  Trustees  may  Ittxue 
or  Renew  Warrant  for  Collection  of  Tor — 
Warrant  may  be  Renewed  as  Often  as  Necef^i  >•>/ 
—  Whether  Two  of  Three  Trustees  may  Appor- 
tion the  Tax — Form  of  Warrant — Ite  Validity. 

A  vote  of  a  school  district  meeting  postponing  the 
collection  of  a  tax  for  the  repair  of  a  school-house 
until  the  repairs  are  finished  is  a  valid  vote,  and  au- 
thorizes the  collection  of  the  tax. 


NOTE.— Officers— Exercise  of  authoi-ity  vested  in  sev- 
eral— Whether  all  miut  Join.  See  Crofoot  v.  Allen,  2 
Wond.4»4,  note  ;  McCay  v.  Curtice.  9  Wend.,  17,?iot«, 
and  notes  cited. 
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A  warrant  for  the  collection  of  a  tax  voted  at  a 
school  district  meeting  may  be  issued  by  a  majority 
of  the  trustees,  who  are  also  competent  to  renew  the 
warrant ;  it  is  not  necessary  all  of  them  should  con- 
cur. 

A  warrant  also  may  be  renewed  as  often  as  the 
•circumstances  of  the  case  require. 

Whether  an  apportionment  of  the  tax  may  legally 
be  made  by  two  of  the  trustees  in  the  absence  of  the 
third,  quaere  ;  the  act  of  two,  however,  in  making 
the  apportionment  will  be  held  valid,  unless  it  af- 
firmatively appear  that  the  third  was  not  notified 
and  did  not  attend. 

A  warrant  for  collection  is  valid  in  form,  which 
•directs  the  collection  of  the  tax  in  case  of  non-pay- 
ment, by  distress  and  sale  of  goods  in  the  same  man- 
ner as  is  directed  in  warrants  issued  by  the  Boards 
of  Supervisors  for  the  collection  of  taxes. 

A  party  assessed  cannot  object  to  the  validity  of  a 
warrant  under  which  his  goods  are  sold,  that  after 
the  delivery  of  the  warrant  to  the  collector  the  sum 
assessed  to  him  is  reduced  in  amount  by  one  of  the 
trustees  of  the  district. 

Citations-1  R.  8.,  386,  sec.  37 :  387,  sees.  1-4 ;  477 
sec.  55  ;  478,  sees.  61,  sub.  5,  98-100  ;  483,  sec.  86;  483, 
sec.  92 ;  484,  sec.  98, 102  ;  485,  sec.  90 :  11  Wend.,  90. 

ERROR  from  the  Essex  C.  P.  Streeter  sued 
J.  Folsom,  D.  E.  Sandford  and  H.  H. 
Donnison,  in  an  action  of  trespass  for  causing, 
as  trustees  of  a  school  district  in  the  Town  of 
Moriah,  in  the  County  of  Essex,  a  pair  of  oxen 
belonging  to  the  plaintiff  to  be  sold  at  public 
vendue  ;  which  warrant  the  plaintiff  alleged 
was  issued  illegally.  In  Oct.,  1833,  Folsom 
and  two  other  persons, »viz.  :  J.  Reed  and  J. 
H.  Wood,  were  elected  trustees  of  school  dis- 
trict No.  1  in  the  Town  of  Moriah  ;  and  at  the 
same  meeting  which  elected  the  above  trustees 
a  vote  was  passed  to  raise  $100,  to  repair  the 
district  school-house  "to  be  collected  when  the 
repairs  were  done."  In  Oct.,  1833,  a  tax  list 
was  prepared  to  raise  the  sum  voted,  in  which 
the  sum  to  be  paid  by  Streeter  was  put  down 
at  $36.90,  and  a  warrant  for  the  collection  of 
the  money  made  out.  The  tax  list  was  pre- 
pared by  Folsom  and  Reed,  the  other  trustee, 
Wood,  not  being  present,  he  having  told  his 
colleagues  that  he  could  not  attend  to  it,  that 
they  must  make  it  out,  and  he  would  consent 
267*]  to  *what  they  should  do  in  the  prem- 
ises. The  warrrant  bore  date  Oct.  30,  1833,  and 
was  signed  by  only  two  trustees,  viz.  :  Folsom 
and  Reed.  The  school  house  was  not  repaired 
until  some  time  after  the  warrant  was  made 
out.  In  Oct.,  1834,  Folsom  was  re-elected  a 
trustee,  and  Sanf  ord  and  Dennison  were  elected 
his  colleagues.  In  Jan.,  1835,  the  warrant  for 
the  collection  of  the  tax  was  renewed  by  Folsom 
and  Dennison,  the  latter  of  whom  removed 
from  the  State  towards  the  close  of  the  winter 
of  1835.  It  seems  that  previous  to  its  renewal 
the  warrant  had  not  been  delivered  to  the  col- 
lector. Mar.  31, 1835,  it  was  renewed  a  second 
time  by  Folsom  and  Sandford,  and  it  was  again 
renewed  by  them  July  9,  1835.  After  the  war- 
rant had  been  twice  renewed,  Folsom  one  of 
the  trustees  took  it  from  the  hands  of  the  col- 
lector and  reduced  the  sum  to  be  paid  by 
Streeter  to  $35. 90.  In  the  month  of  July,  1835, 
the  oxen  of  the  plaintiff  were  sold  by  virtue  of 
the  warrant.  It  was  proved  that  in  1824  school 
district  No.  1  was  divided,  and  a  new  district 
formed  called  No.  4,  within  the  bounds  of 
which  Streeter  resided  ;  but  it  also  appeared 
that  the  district  No.  4  was  not  duly  organized, 
and  that  the  proceeding  creating  it  had  been 
abandoned.  There  was  an  objection  made  to 
the  proceedings  of  the  trustees  in  making  the 
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apportionment,  not  necessary  to  be  stated. 
There  was  also  an  objection  taken  on  the  trial 
to  the  form  of  the  warrant  of  collection  ;  it 
commanded  the  collector  to  collect  from  each  of 
the  inhabitants  in  district  No.  1,  named  in  an 
annexed  list  the  sum  of  money  set  opposite  to 
his  name,  and  in  case  of  non-payment  to  levy 
the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  deliquent  in  the  same  manner  as 
in  warrants  issued  by  the  Boards  of  Supervis- 
ors to  the  collectors  of  taxes.  The  Court  of 
C.  P.  held  that  the  vote  of  the  district  school 
meeting  postponing  the  collection  of  the  tax 
until  the  repairs  of  the  school-house  were  made 
was  void  and,  consequently,  did  not  authorize 
the  issuing  of  the  warrant  for  the  collection  of 
the  tax.  They  also  decided  various  other  ques- 
tions against  the  defendants,  adverted  to  in 
the  opinion  delivered  by  the  Chief  Justice,  to 
all  of  which  *the  defendants  excepted.  [*268 
The  jury  under  the  charge  of  the  court  found 
a  verdict  for  the  plaintiff  with  $65  damages, 
on  which  judgment  having  been  entered,  the 
defendants  sued  out  a  writ  of  error. 

Mr.  E.  Pearson,  for  plaintiffs  in  error. 

Mr.  A.  C.  Hand,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  may  be 
useful  for  the  information  of  trustees  of  school 
districts,  to  give  the  views  of  the  court  upon 
the  several  questions  raised  in  this  case,  though 
all  of  them  are  not  material  to  its  decision.  The 
system  has  become  somewhat  complicated,  the 
duties  of  these  officers  often  difficult,  and  in- 
volving considerable  responsibility.  Their  con- 
duct should  always  be  viewed  with  indulgence, 
and  is  entitled  to  the  most  charitable  intend- 
ments  of  the  law. 

1.  The  division  of  the  district  in  1824,  by 
which  the  plaintiff  was  separated  from  No.  1, 
was  never  carried  into  effect  by  an  organiza- 
tion of  the  new  one  (No.  4).  It  does  not  ap- 
pear that  any  notice  was  given  by  the  commis- 
sioners for  that  purpose  according  to  the  Act, 
1  R.  S.,  477,  sec.  55;  the  old  organization  has 
continued  down  to  the  present  time  The  di- 
vision was  inchoate  and  never  completed,  and 
was  practically  abandoned. 

2.-  The  authority  to  vote  a  tax  for  repairs 
is  express  and  unqualified,  sec.  61,  sub.  5,  p. 
478,  and  no  time  is  specified  in  the  Act  when 
or  within  which  the  money  must  be  raised;  it 
necessarily  rests  in  the  discretion  of  the  meet- 
ing. It  would  have  been  wise,  perhaps,  to 
iiave  limited  the  time  by  law.  Whether  an 
abuse  can  be  otherwise  reached,  it  is  not  im- 
portant now  to  inquire.  The  moneys,  by  the 
vote  in  question,  were  not  to  be  collected  un- 
til the  repairs  were  done,  which  in  itself  was 
ubobjectionable — at  least,  so  far  as  respected 
the  tax  payers.  The  delay,  certainly,  could  do 
no  harm  to  them,  inasmuch  as  it  does  not  ap 
pear  that,  their  rates  were  thereby  increased. 
By  the  92d  section,  p.  483,  the  tax  shall  be  as- 
sessed, and  list  made  out  by  the  trustees  with- 
in *a  month  after  the  same  is  voted,  so  [*2GJ> 
that  the  persons  voting  the  tax  must  pay  it;  it 
was  so  made  out  here.  The  time  was  suffi- 
ciently definite,  to  enable  the  trustees  to  make 
the  collection  within  the  spirit  of  the  vote. 
They  contract  for  and  superintend  the  repairs, 
and  must  know  best  when  the  work  is  done.  It 
was,  doubtless,  for  this  reason  the  time  for  col- 
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lection  was  left  open;  and  that  to  a  vote  in  due 
form,  an  intimation  was  added  to  delay  the 
collection  till  the  money  was  wanted. 

8.  If  the  vote  to  raise  the  tax  be  in  pursuance 
of  the  statute,  then  it  follows  there  was  suffi- 
cient foundation  for  the  warrant  in  that  re- 
spect. 

4.  Section  98.  p.  484.  provides  that  the  war- 
rant annexed  to  the  tax  rate  shall  be  under  the 
bands  and  seals  of  the  trustees,  or  a  majority  of 
them.    Here  a  majority  signed,  which  satisfies 
the  statute.     By  section  102,  if  the  money  shall 
not  be  paid  by  the  persons  named  in  the  tax 
list,  or  collected  within  the  time  limited  in  the 
warrant  (30  days  after  its  delivery),  the  trust- 
ees may  reiiew  it,  etc.  Trustees  here  mentioned, 
obviously  refer  to  the  same  body  authorized  to 
issue  the  warrant,  and  the  same  number  that 
can  issue  may  renew  it. 

5.  klt  is  said  the  renewal  was  void,   as  no 
warrant  had  been  previously  issued.     The  re- 
newal is,  in  fact,  but  a  re  issuing  of  the  proc- 
ess, and  I  perceive  no  reason  against  regarding 
it  as  an  original  issuing.     Nor  can  the  differ- 
ence be  material,  whether  it  lies  in  the  hands 
of  the  trustees  for  a  time  and  is  then  revived 
by  renewal,  or  in  the  hands  of  the  collector 
unexecuted,  which  confessedly  would  justify 
it.  There  is  no  limitation  in  the  Act  as  to  the 
number  of  renewals,  and  I  do  not  perceive  any 
objection  to  its  being  renewed  oftener  than 
once.     Such  was  always  the  practice  in   re- 
spect to  justices'  executions,  though  I  admit 
the  language  of  that  Act  is  somewhat  more  ex- 
plicit.    The  case  of  issuing  a  second  venire  in 
a  justice's  court  is  perhaps  more  analogous.  It 
follows  from  the  above  views  that  the  judg- 
ment must  be  reversed. 

As  to  the  other  questions  raised  in  the  bill 
of  exceptions:  1.  The  C.  P.  decided  that  the 
27O*]  tax  list  was  properly  made  *out, which 
is  said  to  be  erroneous.  The  taxes  are  to  be  ap- 
portioned on  all  the  taxable  inhabitants  within 
the  district  according  to  the  valuation  of  their 
taxable  property,  sec.  86,  p.  482,  which  is  to 
be  ascertained  from  the  last  assessment  roll  as 
far  as  practicable;  beyond  this,  the  trustees 
are  to  make  a  valuation  from  the  best  evidence 
in  their  power.  Sec.  90,  p.  485.  In  Boston  v. 
CaUnder,  11  Wend.,  90,  we  held  that  this  duty 
of  the  trustees  is  in  its  nature  quasi  judicial, 
and  that  the  trustees  are  not  personally  respon- 
sible for  errors  or  mistakes  in  the  discharge  of 
it.  For  aught  I  can  discover  in  the  bill  of  ex- 
ceptions, the  ruling  was  correct  on  this  point: 
Whether  an  apportionment  of  the  tax  by  two 
of  the  trustees,  in  the  absence  of  the  other,  is 
valid,  may  be  a  question.  I  will  not  now  ex 
press  a  definite  opinion  upon  it.  If  the  third 
did  not  participate  in  the  act,  in  order  to  britig 
up  the  point,  in  its  broadest  aspect,  it  should 
be  shown,  if  the  fact  be  so,  that  he  was  noti- 
fied and  refused  or  neglected  to  attend. 

2.  The  form  of  the  warrant  is  well  enough; 
and  as  to  the  mode  of  enforcing  it,  the  collector 
is  referred  to  the  law  respecting  the  duties  of 
these  officers  under  a  warrant  from  the  super- 
visors. There  the  steps  required  are  specific- 
ally pointed  out  in  the  law.  1  R  S.,  886,  sec. 
37;  also  p.  387,  sees.  1-4,  and  in  connection,  p. 
478,  sec.  98-100 

8.  The  proof  in  respect  to  an  alteration  of 
the  tax  list  after  renewal  of  the  warrant  is  quite 
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unintelligible.  I  am  unable  to  comprehend  the 
point,  and  shall,  therefore,  only  say,  that 
duction  of  $1  in  the  plaintiff's  tax  cannot  sure- 
ly be  a  ground  of  complaint  on  his  part. 

Judgment  reversed;  venire  de  novo  by  Essex 
C.  P.;  costs  to  abide  event. 

Cited  in-4  Barb.,  447 ;  30  Barb..  166 ;  22  Barb.,  401. 


*GAYLEt>.  8UYDAM  &  BOYD.  [*271 

Agreement  to  Surrender  Note  for  Acceptance — 
Tender  and  Refusal  of  Acceptance — Election. 

Where  the  holder  of  a  note  payable  at  six  months, 
agreed  at  the  time  of  the  taking  thereof  to  surrend- 
er the  note,  provided  the  maker  before  its  maturity 
grave  him  a  satisfactory  acceptance  at  six  months, 
and  such  acceptance  was  tendered  and  refused  to 
be  received  by  the  agent  of  the  holder,  and  was 
thereupon  destroyed  by  the  acceptor,  who  had  per- 
sonally made  the  tender ;  it  was  held,  that  by  such 
destruction  the  holder  of  the  note  became  entitled 
to  elect  whether  to  sue  upon  the  note,  or  upon  the 
acceptance,  and  that  an  action  upon  toe  note 
brought  previous  to  the  expiration  of  the  second 
period  of  six  months  was  maintainable. 

Citations— 2  Kent,  Coin.,  508,3d  ed.;  13  Wend.,  95 ; 
3  Kent,  Com.,  509. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Suydam  &  Boyd  sued  Gayle 
on  a  promissory  note1  made  by  him,  bearing 
date  Mar.  24,  1835,  payable  to  the  plaintiffs  for 
$1,342.88,  six  months  after  date,  at  the  U.  8. 
Branch  Bank,  at  Mobile.  On  the  day  the  note 
was  given,  one  of  the  payees  entered  into  a 
written  stipulation  to  give  up  the  note  to  the 
maker  provided  he  gave  them,  before  the  note 
became  due,  a  satisfactory  acceptance  on  some 
responsible  house  in  Mobile,  to  be  approved  by 
their  agent  there,  at  six  months  from  Sep.  24, 
1835,  with  interest  added.  The  note  was  sent 
to  the  Branch  Bank  at  Mobile  for  collection. 
Sep.  26,  the  note  being  in  the  Branch  Bank  at 
Mobile,  B.  Gayle  tendered  at  the  bank  the  ac- 
ceptance of  himself  and  partner,  constituting 
the  firm  of  Gayle  &  Bower,  a  mercantile  house 
transacting  business  at  Mobile,  for  the  amount 
of  the  note  with  six  months'  interest  added,  in 
substitution  of  the  note.  The  cashier  refused 
to  deliver  up  the  note.  Whereupon  Gayle  de- 
stroyed the  acceptance.  The  house  of  Gayle 
&  Bower  Were  solvent  and  in  good  credit  at 
the  time  of  the  tender,  and  continued  so  until 
Mar.  22,  1837.  The  plaintiffs  commenced  this 
suit  previous  to  the  November  Term,  1835,  of 
the  Superior  Court,  and  declared  upon  the  note 
and  the  common  money  counts.  The  presid- 
ing judge  charged  the  jury  that  the  destruc- 
tion of  the  acceptance  restored  to  the  plaint- 
iffs their  right  to  prosecute  upon  the  note,  and 
that  the  tender  of  the  *acceptance  did  [*272 
not,  under  the  circumstances,  bar  the  plaint- 
iffs' right  of  action.  The  jury  found  for  the 
plaintiffs,  and  the  defendant  having  excepted 
to  the  charge  of  the  judge,  sued  out  a  writ  of 
error. 

Messrs.  H.  B.  Cowles  and  Willis  Hall. 
Atty-Oen.,  for  the  plaintiff  in  error,  insisted 
that  the  tender  of  the  acceptance  was  tanta- 
mount to  a  payment  of  the  note  ;  or,  at  least, 
was  an  extension  of  the  credit,  and  if  an  action 
upon  the  note  was  not  barred,  it  was  at  all 
events  prematurely  brought ;  that  the  destruc- 
tion of  the  acceptance  did  not  olinnge  the 
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rights  of  the  parties,  and  that  there  could  be 
no  recovery  in  the  present  form  of  action. 
Mr.  D.  Lord,  Jr.,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  Taking  both  in- 
struments together,  the  defendant  below,  in  le- 
gal effect,  con  traded  to  pay  $1,342.88,  Sep.  27, 
with  liberty  to  discharge  the  debt  by  procuring 
an  acceptance  at  six  months  from  Sep.  24,  on 
such  house  at  Mobile  as  should  be  approved  by 
the  agent  there  of  the  plaintiffs  below.  Either 
for  want  of  instructions,  or  for  some  other 
cause,  on  the  acceptance  being  tendered,  the 
agent  declined  unqualifiedly  to  accept  it.  The 
tender  was  made  by  the  defendant's  agent,  one 
of  the  acceptors,  who,  after  the  refusal,  de- 
stroyed the  acceptance.  The  defendant  had  a 
right  to  elect,  under  the  contract,  one  of  the 
two  stipulated  modes  in  which  he  would  make 
the  payment.  He  did  so  ;  and  thereby  his  ob- 
ligation became  single  to  pay  by  the  accept- 
ance. The  tender,  prima  facie,  cut  off  the  right 
of  the  plaintiffs  to  sue  either  for  not-paying  the 
money  or  furnishing  the  acceptance ;  and  to 
all  this  the  court  below  agreed.  They  decided, 
however,  that,  by  the  destruction  of  the  ac- 
ceptance, the  right  to  sue  en  the  note  was  re- 
stored ;  and  whether  they  were  right  in  this,  is 
the  only  question  in  the  cause. 

Admitting  that  the  destruction  of  the  accept- 
ance annulled  the  tender,  I  think  there  was  no 
273*]  difficulty  in  the  form  of  the  declara- 
tion. The  contract  was  a  promissory  note  de- 
feasible by  the  substituted  security.  That  not 
being  furnished,  the  note  was  left  to  operate 
singly,  and  the  pleader  was  right  in  declaring 
on  that,  or  relying  upon  the  general  counts 
without  setting  forth  the  provision  by  which 
the  defendant  might  come  in  and  substitute  the 
security  for  protracted  payment.  It  was  in- 
tended that  a  failure  to  defeat  the  note  in  the 
manner  provided,  should  remit  the  plaintiffs  to 
their  remedy  on  the  note,  as  an  independent 
contract. 

Then  was  there  such  a  case  appearing  at  the 
trial  as  left  the  note  to  its  unqualified  opera- 
tion ?  The  tender  was  properly  made  in  form 
so  far  as  it  went ;  and  had  it  been  maintained 
in  substance  and  effect,  might  have  been  in- 
sisted on  as  a  bar.  The  note  would  have  been 
discharged  and  must  have  been  delivered  up, 
and  the  plaintiffs  put  to  their  remedy  on  the 
acceptance,  of  which  they  might  have  obtained 
possession,  or  sued  for  its  value,  if  the  agent 
had  refused  to  deliver  it  on  demand,  or  per- 
haps they  might  have  sued  the  acceptors  on 
signifying  their  willingness  to  receive  it,  and 
offering  the  note  even  while  the  acceptance  lay 
in  the  hands  of  the  agent  of  the  defendant.  In- 
deed, according  to  the  decided  balance  of  au- 
thority, the  property  in  the  acceptance  passed 
to  the  plaintiffs  by  the  tender.  2  Kent,  Com. , 
508,  3d  ed.  But  the  fatal  misfortune  to  the  de- 
fense was,  that  the  acceptance  was  destroyed 
by  the  agent.  This  was  a  complete  revocation 
or  countermand  of  all  that  had  been  done  by 
way  of  performance.  It  is  said  the  tender  was 
complete  ;  that  the  agent  had  performed  his 
office,  and  had  no  power  to  annul  the  per- 
formance ;  that  he  had  power  only  to  complete 
it,  as  he  did  do.  But  the  difficulty  is  to  make 
out  that  he  did  so.  You  send  an  agent  to  tend- 
er an  article  of  a  sort  which  you  stipulated  to 
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furnish  ;  its  acceptance  is  declined  at  the  mo- 
ment, and  your  agent  falling  into  a  pet  muti- 
lates it.  Yet  you  defend  without  even  offering 
a  substitute.  I  think  your  agent  has  not  done 
his  duty.  You  were  bound  to  suppose  that  the 
article  might  not  at  once  be  accepted,  that  it 
might,  therefore,  *remain  for  a  while  [*274 
on  your  agent's  hands,  and  be  demanded  of 
him  after  the  tenderee  should  be  more  fully 
advised.  Such  things  cannot  always  be  done  in 
a  moment.  And  by  an  act  of  destruction  or 
mutilation  he  undoes  all  that  he  had  per- 
formed. He  becomes  a  bailee  for  the  tenderee 
it  is  true,  and  the  latter  may  demand  of  him 
the  subject  of  the  tender,  and  if  he  withhold 
it,  sue  in  trover  or  some  other  action  ;  and,  if 
the  thing  be  not  destroyed  or  mutilated,  per- 
haps this  is  his  only  remedy.  Lamb  v.  Lathrop, 
13  Wend.,  95.  But  if  it  be  destroyed,  or  its 
value  impaired  by  the  act  of  the  agent,  be- 
cause not  accepted,  as  it  was  here,  this  is  a 
wrong  which  the  tenderee  in  his  election  may 
treat  according  to  the  apparent  intent,  which 
is  to  take  back  or  annul  all  that  has  been  done. 
The  tenderer,  whether  the  wrong  be  done  by 
himself  or  agent,  should  not  be  received  to 
gainsay  such  a  construction.  The  tender  must 
be  not  only  formal  but  bonafide.  The  tenderer 
of  a  chattel  need  not,  in  pleading,  say  uncore 
prist,  Lamb  v.  Lathrop,  ut  sup.;  but  it  must 
not  appear  in  evidence  that  he  has  wilfully 
rendered  the  act  unavailable.  The  obligation 
to  keep  the  tender  is  not  always  imperious  as 
it  is  where  money  was  tendered.  As  to  chat- 
tels, it  is  said  the  debtor  may  abandon  them.  3 
Kent,  509,  ed.  before  cited.  They  may  be  pon- 
derous, their  custody  troublesome  or  expen- 
sive, and  in  no  case  perhaps,  where  the  tend- 
eror  retains  them,  can  more  than  ordinary 
care  in  keeping  them  for  the  tenderee  be  de- 
manded. The  general  rule  was  laid  down  in 
Lamb  v.  Lathrop.  They  are  kept  at  the  risk  of 
the  tenderee.  In  the  case  at  bar,  there  was  no 
more  excuse  for  not  keeping  the  bill,  to  be 
forthcoming  on  its  being  demanded  by  the 
plaintiffs  below,  than  for  not  keeping  specie  or 
bank-bills  tendered  and  refused.  And  the  de- 
struction of  the  bill  followed  by  this  defense 
looks  like  an  intent  on  the  part  of  the  defend- 
ant by  his  own  wrong,  to  deprive  the  plaint- 
iffs, not  only  of  all  remedy  on  their  note,  but 
on  the  substituted  security  provided  for  by  the 
parties.  I  do  not  deny  that  the  plaintiffs  below 
might  have  brought  trover,  or  sued  upon  the 
acceptance,  notwithstanding  its  destruction  ; 
but  I  also  think  they  had  a  right  in  their  elec- 
tion to  act  upon  the  defendant's  conduct  ac- 
cording *to  its  plain  language  or  im- [*2  7  5 
port,  which  was  a  revocation  or  annulment  of 
the  tender.  The  judgment  must  be  affirmed. 
Judgment  of  the  Superior  Court  of  N.  T.  af- 
firmed.   

STEVER  v.  SORNBERGER. 

Action  of  Debt  on  Recognizance  of  Bail — Defense- 
— Remedy. 

It  is  no  defense  to  an  action  of  debt  on  a  recog- 
nizance of  bail,  that  the  defendant  is  not  liable  to 
arrest  on  an  execution  on  the  judgment  in  the  cause 
in  which  the  bail  was  put  in :  the  remedy  of  the  bail 
is  to  surrender  the  principal,  if  the  latter  does  not 
apply  for,  and  obtain  an  exoneretur,  to  be  entered 
on  the  bailpiece. 
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Citation8-2  Ld.  Raym..  1535 ;  8  Wend.,  481,  482 ;  9 
Wend.,  4«2 ;  19  Wend.,  l£i. 

DEMURRER  to  pleas.  The  plaintiff  declared 
in  flebt  on  a  recognizance  of  bail  entered 
into  by  the  defendant,  Uriah  Sornberger,  as 
the  bail  and  nuinucaptor  of  Ransom  Sornber- 
£er.  in  an  action  commenced  against  the  latter 
by  the  plaintiff  in  this  court,  by  capias,  return- 
able in  the  term  of  Oct.,  1836.  The  defendant 
pleaded  that  the  suit  of  the  plaintiff  again  si 
Ransom  Sornberger,  was  commenced  for  the 
recovery  of  money  due  to  the  plaintiff,  for 
goods  sold  and  delivered,  and  that  the  said 
Raur,om  Sornberger,  for  the  period  of  one  year 
previous  to  the  commencement  of  the  suit 
against  him,  had  been  and  still  was  a  resident 
aiid  inhabitant  of  this  State,  to  wit :  at,  etc., 
and  that  being  such  resident  and  inhabitant,  he 
was  not  bound,  by  the  law  of  the  land,  to  ren- 
der himself  to  any  of  the  prisons  of  the  State, 
according  to  the  form  and  effect  of  the  recog- 
nizance, upon  any  execution,  that  was  or  could 
be  issued  on  the  judgment  recovered  by  the 
plaintiff  against  him,  nor  could  he  be  arrested 
by  virtue  of  any  execution  which  could  be 
issued  upon  such  judgment.  There  were  two 
other  pleas  substantially  like  the  above ;  to  all 
of  which  the  plaintiff  demurred. 

Mr. A..  L.  Jordan,  for  plaintiff. 

3fr.S.  Stevens,  for  defendant. 

276*J  *By  the  Court,  Nelson,  Ch.  J.  The 
bail  is  estopped  from  denying  that  his  princi- 
pal was  liable  to  arrest — it  is  conceded  by  en- 
tering into  the  recognizance.  2  Ld.  Raym. , 
1535;  8  Wend.,  481,  482.  The  privilege  set  up 
belongs  to  the  principal  alone;  he  may  waive 
it  if  he  pleases;  and  which  we  are  bound  here 
to  assume  he  did  do,  otherwise  he  would  have 
applied  to  the  court,  or  a  judge  at  chambers, 
for  a  discharge,  instead  of  putting  in  bail. 
The  idea  of  duress  is  absurd,  as  special  bail 
do  not  come  into  the  cause  till  after  the  return 
of  the  writ,  and  abundant  opportunity  to  apply 
for  the  discharge. 

The  remedy  of  the  bail  is  a  surrender  accord- 
ing to  the  rules  and  practice  of  the  court,  or 
the  principal  might  have  procured  an  exone- 
retur  without  it,  if  he  had  moved  in  time.  9 
Wend.,  462;19/rf.,  122. 

Judgment  for  plaintiff  on  demurrer;  leave  to 
amend  on  usual  terms. 

Cited  in— 28  N.  Y.,  320;  12  Barb.,  611 ;  19  Abb.  Pr.. 
284 :  1  Rob.,  616. 


BURROWS  t>.  TURNER. 
Marine  Insurance — Policy  on  Account  of  - 


Equivalent,  to  Whom  it  may  Concern — Obtain- 
ed by  One  of  Two  Owners,  is  for  the  Benefit  of 
Both — Action  for  Money  Had  and  Received — 
Evidence. 

Where  a  ship  Is  owned  by  two  persona.  In  differ- 
ent proportions,  and  one  of  them  agrees  to  procure 
her  to  be  insured,  and  she  is,  in  fact,  insured,  the 
policy  expressing1  the  insurance  to  be  on  account  of 
— ,  and  the  vessel  is  lost,  and  the  loss  paid  to 
the  party  who  procured  the  insurance,  an  action  for 
money  had  and  received  lies  against  him,  at  the  suit 
of  the  other  party,  to  recover  his  proportion  of  the 
loss  paid  by  the  insurers. 

A  policy  of  insurance  on  account  of is 

equivalent  to  a  policy  for  whom  It  may  concern, 
and  in  such  case  proof  allunde,  may  be  given  to 
show  the  real  parties  in  interest,  although  it  be  a 
patent  ambiguity. 

<i08 


Cltations-5  Wend.,  541, 546:  8  Wend.,  144.  150,  151, 
157-15U;  -'1  Wend.,  651;  13  Mass..  161 ;  6  Mart.  (La.), 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Turner  sued  Burrows,  to  re- 
cover his  proportion  of  moneys  received  by  the 
latter,  on  a  policy  of  insurance  of  a  brig  called 
The  Burrows,  of  which  the  plaintiff  owned 
one  sixth,  and  the  defendant  the  residue.  The 
negotiation  for  the  purchase  was  conducted 
by  Charles  Turner,  a  son  of  the  plaintiff, 
John  Turner,  from  the  10th  to  the  15lh  of 
Jan.,  1827.  The  object  of  the  purchase  was 
to  procure  employment  for  Charles,  as  master 
of  the  vessel.  The  vessel  *was  valued  [*277 
at  $8,000,  but  in  consequence  of  advances  made 
to  the  crew,  and  buying  off  the  claims  of  an- 
other person  to  go  in  the  vessel  as  master,  it 
was  agreed  that  the  plaintiff  ehould  pay  the 
sum  of  $1,608,  as  the  price  of  one  sixth  of  the 
vessel.  The  plaintiff  accordingly  made  and 
delivered  his  note  for  that  sum,  dated  Jan.  15, 
1827,  and  by  writing,  bearing  the  same  date, 
the  defendant  certified  that  he  had  on  that  day 
sold  to  the  plaintiff  one  sixth  of  the  vessel,  and 
by  a  bill  of  sale  bearing  date  Jan.  17,  he  regu- 
larly conveyed  one  sixth  of  the  vesoel  to  the 
plaintiff.  Jan.  19,  the  defendant  presented  to 
the  Niagara  Ins.  Co.,  of  N.  Y.,  an  application 
for  the  insurance  of  the  vessel,  in  these  words: 
"Eight  thousand  dollars  on  brig  Burrows, 
Turner  master,  valued  at  eight  thousand  dol- 
lars, tOj  at  and  from  New  York,  and  Cartha- 
gena— she  is  nearly  loaded,  and  expects  to  sail 
Wednesday  next,  if  ready — for,  and  at  New 
York  to  Carthagena  and  back,  2J  per  cent." 
And  on  the  same  day,  the  Niagara  Ins.  Co.  in- 
sured the  vessel  at  $8.000,  charging  a  premium 
of  2f  per  cent.  The  policy  commences  in  these 
words:  "By  the  Niagara  Insurance  Company 
of  New  York.  Silas  E.  Burrows,  on  account 

of do  make  insurance,  and  cause  to 

be  insured,  lost  or  not  lost,  at  and  from  New 
York  to  Carthagena,  and  at  and  from  thence 
back  to  New  York,  upon  the  body,  tackel,  ap- 
parel and  other  furniture  of  the  good  Am. 
Brig,  called  The  Burrows,  whereof  is  master 
for  the  present  voyage — Turner,  or  whoever 
else  shall  go  for  master  in  the  said  vessel,"  etc. 
Charles  Turner  testified  that  when  he  agreed 
to  purchase,  it  was  agreed  between  him  and 
the  defendant  that  the  defendant  should  keep 
the  vessel  insured,  and  after  the  sale  had  been 
effected,  in  a  conversation  relative  to  the  ves- 
sel between  the  plaintiff  and  defendant,  which 
took  place  Jan.  21, 1827,  the  plaintiff  observed, 
"well,  Mr.  Burrows,  about  the  insurance,"  to 
which  Burrows  answered,  "she  is  insured." 
The  plaintiff  asked  "how  much,"  the  defend- 
ant answered  "$8,000."  The  plaintiff  asked  if 
that  was  enough,  and  Burrows  replied  "yes, 
she  is  fully  covered."  The  vessel  was  lost,  and 
•July  19,  1827.  the  company  paid  the  [*278 
defendant  $8,000.  The  plaintiff  having  rested, 
the  counsel  for  the  defendant  moved  for  a  non- 
suit, on  the  grounds:  1.  That  by  the  true  con 
struction  of  the  policy,  the  plaintiff's  interest 
was  not  covered;  2.  That  parol  evidence  was 
inadmissible  to  contradict  or  vary  the  policy; 
and  3.  That  the  evidence  of  an  agreement  to 
insure,  would  not  entitle  the  plaintiff  to  re- 
cover as  for  money  had  and  received;  that  thn 
remedy,  if  any,  was  by  an  action  OB  the  agree- 
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ment.  The  court  refused  to  nonsuit  the  plaintiff, 
and  after  further  testimony  on  the  part  of  both 
the  defendant  and  plaintiff,  charged  the  jury 
if  they  found,  from  the  evidence,  that  the  de- 
fendant at  the  time  of  the  sale  agreed  with  the 
plaintiff,  to  keep  the  vessel  insured  for  the 
benefit  of  both,  and  did  admit  after  the  insur- 
ance, that  he  had  insured  for  the  benefit  of 
both,  that  the  plaintiff  was  entitled  to  recover 
one  sixth  of  the  $8,000  recovered  by  the  de- 
fendant. To  this  charge  the  defendant  ex- 
cepted.  The  jury  found  a  verdict  for  the 
plaintiff,  for  the  sum  of  $2,203.99.  The  trial 
was  had  June  23, 1837.  Judgment  having  been 
entered  on  the  verdict,  the  defendant  sued  out 
a  writ  of  error. 

Mr,  G.  F.  Talman,  for  plaintiff  in  error. 

Mr.  J.  Anthon,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  jury  found 
that  the  defendant  agreed  with  the  plaintiff  to 
insure  the  plaintiff's  interest  in  one  sixth  of  the 
"brig,  and  afterwards  informed  him  that  he  had 
done  so.  The  defendant  owned  five  sixths,  and 
did  the  business  by  insuring  the  whole  in  his 
own  name  and,  on  a  total  loss  happening,  he 
exhibited  the  preliminary  proofs  and  obtained 
the  whole  valuation  in  his  own  name,  and 
withholds  from  the  plaintiff  his  share.  There 
can  be  no  doubt  that,  under  such  circumstances, 
the  defendant  was  liable  in  this  action  for 
money  had  and  received  for  the  plaintiff's  use. 

It  is  said  to  have  been  held  by  this  court, 
that  the  policy  in  this  case  was  so  constructed 
279*]  as  not  to  be  capable  of  covering  bur- 
ner's interest.  That  is  not  so.  When  the  case 
was  here,  this  court  held  that  the  policy  did 
not  do  so,  on  its  face;  but  it  was  conceded  that 
if  the  insurance  had  been  in  truth  on  joint  ac- 
count, and  the  policy  had  been  general,  on  ac- 
count of  whom  it  might  concern,  the  fact 
might  have  been  shown  by  collateral  proof, 
and  the  policy  then  have  the  effect  intended  by 
the  joint  owners.  Turner?.  Burrows.,  5  Wend., 
541,  546.  When  the  same  case  was  before  the 
Court  of  Errors,  the  Chancellor  thought  the 
blank  in  this  policy  was  equivalent  to  a  gen- 
eral open  declaration  of  interest,  and  might 
have  been  filled  up  according  to  the  truth  in 
an  action  on  the  policy.  8  Wend.,  144,  150, 
151.  Indeed,  some  of  the  court  thought  that 
even  as  the  case  then  stood,  there  was  enough 
in  it  to  have  required  this  court,  instead  of  di 
reeling  a  nonsuit,  to  put  the  question  to  the 
jury  whether  Burrows  did  not  really  insure 
both  his  own  and  Turner's  interest.  Id.,  157- 
159.  Yet  the  case  then  stood  without  the  tes- 
timony of  Charles  Turner,  which  is  direct  to 
the  agreement  of  Burrows  to  insure  for  Turner, 
and  the  declaration  that  he  had  insured;  and 
the  jury  found  his  testimony  to  be  true.  It  is 
the  constant  practice  to  show  by  proof  aliunde 
the  real  owner,  when  the  insurance  is  general 
for  whom  it  may  concern.  The  blank  here  is 
equivalent.  In  the  language  of  Senator  West- 
cott,  Id.,  159,  I  think  it  might  be  shown  who 
this  blank  is.  And  it  was  shown,  as  to  one 
sixth,  to  be  Turner.  The  blank  left  an  am- 
biguity to  be  filled  up  by  extrinsic  proof.  It 
was  patent  if  you  please;  but  none  the  less  ex- 
plainable for  that  reason.  Fish  v.  Hubbard,  21 
Wend.,  651,  and  cases  cited;  vide,  also,  per 
Parker,  Ch.  J.,  in  Brown  v.  Oilman,  13  Mass., 
WEND.  24.  N.  Y.  R,  14. 


161,  and  Porter,  J.,  in  Pennimanv.  Banemore, 
6  Mart.,  La.,  N.  8.,  497. 

We  think  the  decisions  and  charge  of  the 
court  below  were  correct;  and  that  the  judg- 
ment should,  therefore,  be  affirmed. 

Judgment  affirmed. 

Limited— 30  Am.  Rep.,  708  (65  Me.,  395). 
Cited  in-32  N.  Y.,  440;  37  N.  Y.,  97;  45  N.  Y.,  461 : 
65  N.  Y.,  14 ;  4  Trans.  App.,    356 ;  12  Hun,  357 ;  19 

" Rep" 


*CROSBY  v.  HILLYER.        [*28O 

Voluntary  Assignment  for  the  Benefit  of  Credit- 
ors—Levy Before  Assignee  Concludes  to  Accept, 
Valid. 

When  a  voluntary  assignment  for  the  benefit  of 
creditors  was  made  by  debtors,  and  the  deed  of  as- 
signment placed  in  the  hand  of  the  assignee  who  hes- 
itated to  accept  for  six  hours,  and  then  claimed  the 
property,  but  before  he  concluded  to  accept,  the 
property  was  levied  upon  by  virtue  of  executions 
against  the  assignors :  it  wag  held,  that  the  judg- 
ment creditors  had  obtained  alien  upon  the  goods, 
and  were  entitled  to  have  their  debts  satisfied  in 
preference  to  the  debts  of  the  creditors  provided  for 
by  the  assignment. 

Citations— 2  R.  8.,  289,  sec.  13  ;  12  Johns.,  418. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Crosby  brought  an  action  of  re- 
plevin against  Hillyer  for  a  large  quantity  of 
merchandise  levied  upon  by  him  as  sheriff  of 
the  County  of  N.  Y.,  by  virtue  of  two  execu- 
tions against  John  Hanna,  Alpheus  De  Forrest 
and  Henry  O'Brien.  The  defendants  in  the  ex- 
ecutions had  transacted  business  as  merchants 
under  the  name  of  Hanna,  De  Forrest  &  Co. 
The  firm  was  dissolved  in  Nov.,  1837.  At  the 
time  of  the  dissolution,  O'Brien  transferred  his 
interest  in  the  partnership  effects  to  Hanna, 
and  committed  to  him  and  De  Forrest  the  set- 
tlement of  the  partnership  concerns.  Dec.  22, 
1837,  Hanna  and  De  Forrest  executed  a  volun- 
tary assignment  of  all  their  property  to  the 
plaintiff,  Charles  Crosby,  and  to  Robert  G. 
Hanna,  for  the  benefit  of  all  their  creditors, 
givinsr  a  preference  to  two  creditors,  viz. :  Eli- 
sha  Powell,  Jr.,  and  John  N.  Selby.  On  the 
day  preceding  the  execution  of  the  assignment, 
the  plaintiff,  Crosby,  was  solicited  by  James 
De  Forrest,  the  father  of  one  of  the  assignors, 
to  accept  an  assignment  to  himself  and  a  Dr. 
Dodge,  and  he  consented  to  do  so;  and  on  the 
same  day  Crosby  spoke  to  E.  Powell,  Jr.,  who 
was  the  book  keeper  and  chief  clerk  of  the  firm 
of  Hanna,  De  Forrest  &  Co.,  to  obtain  his 
services  in  case  he  became  an  assignee, to  which 
Powell  assented.  The  assignment  was  executed 
Dec.  22,  1837,  at  ten  minutes  before  10  o'clock 
in  the  forenoon,  to  Crosby  and  Robert  G.  Han- 
na, instead  of  to  Crosby  and  Dr.  Dodge;  nei- 
ther *of  the  assignees  being  present.  f*281 
The  assignment  was  handed  to  James  DeFor- 
rest  for  the  purpose  of  being  delivered  to  the 
plaintiff,  and  it  was  accordingly  delivered  by 
him  to  the  plaintiff  at  10  o'clock  A.  M.  of  the 
same  day.  James  De  Forrest  observed  to  him: 
"We  have  not  got  the  name  connected  with 
you  in  the  assignment  which  was  contem 
plated;"  to  which  the  plaintiff  answered  that  he 
must  consider  of  it  ;  that  he  was  not  satisfied 
with  the  individual  with  whom  he  was  con- 
nected,and  told  De  Forrest  to  call  and  he  would 
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give  him  an  answer  as  to  the  acceptance  of  the 
assignment.  At  about  1  o'clock  P.  M.of  the 
same  day.  De  Forrest  called  again  upon  the 
plaintiff,  who  said  that  he  had  not  made  up 
his  mind  whether  he  would  accept  or  not,  as 
he  had  not  had  time  to  inquire  about  Robert 
Q.  Hanna  ;  he,  however,  retained  the  assign- 
ment in  his  possession.  At  seven  minutes  after 
10  o'clock  A.  M.  of  Dec.  22,  the  executions  un- 
der which  the  defendant  justified  were  deliv 
ered  to  him.  and  at  five  minutes  after  11  o'clock 
of  the  same  day  the  property  in  question  was 
levied  upon,  it  then  being  in  the  store  No.  66 
Liberty  St.,  and  the  sheriff  left  an  agent  in 
charge  of  the  goods.  At  4  o'clock  P.  M.  of  the 
same  day,  the  plaintiff  came  to  the  store, 
claimed  the  goods  as  assignee,  employed  Pow- 
ell, and  put  him  in  possession  of  the  goods  as 
far  forth  as  he  could  under  the  circumstances. 
Powell  and  the  agent  of  the  sheriff  retained  a 
joint  possession  until  the  plaintiff  sued  out  the 
writ  of  replevin  in  this  cause,  when  the  goods 
were  delivered  to  the  plaintiff,  who  has  since 
remained  in  possession,  acting  as  assignee  un- 
der the  assignment.  Dec.  23,  1837,  Robert  G. 
Hanna,  by  writing  under  seal,  relinquished  all 
interest  in  the  assigned  property  to  the  plaint- 
iff. The  jury  found  a  special  verdict,  setting 
forth  the  above  facts.  They  also  found  the  val- 
ue of  the  goods  to  be  $3,000.  and  in  case  the 
court  should  give  judgment  for  the  defendant, 
they  assessed  his  damages  at  $3,231  89.  The 
court  rendered  judgment  for  the  defendant  for 
the  sum  assessed,  together  with  the  costs, 
whereupon  the  plaintiff  sued  out  a  writ  of 
error. 

282*]  •Mr.  E.  P.  Hurlbut,  for  the  plaint- 
iff in  error,  insisted  that  the  deed  of  assign- 
ment was  well  executed  as  matter  of  fact,  and 
that  its  actual  execution  by  the  assignors,  and 
its  delivery  to  a  third  person  to  convey  t j  the 
assignee,  determined  or  put  an  end  to  the  title 
of  tlie  assignors  in  the  property,  15  Wend., 
547;  and  the  subsequent  assent  of  the  assignee 
perfected  the  title  in  him;  although  such  as- 
sent was  not  fully  expressed  until  after  the 
levy  under  the  executions.  He  took  by  relation 
from  the  delivery  of  the  deed  to  James  De  For- 
rest, Vin.  Abr.,  tit.  Relation,  290;  3  Cow.,  75  ; 
Co.  Lilt.,  48  .b;  2  Vent,,  198;  and  Wilt  v. 
Franklin,  1  Binn.,  502,  a  case  directly  in  point, 
where  the  assent  of  the  assignee  was  not  given 
until  two  days  after  a  levy  under  an  execution. 
See,  also,  1  Show.  P.  C. ,  150.  Here  the  assent 
of  the  assignee  previous  to  the  levy  should  be 
presumed.  He  had  been  solicited  to  act  as 
trustee,  and  had  consented  to  do  so;  he  made 
arrangements  with  an  agent  to  take  charge  of 
the  property;  when  the  deed  of  assignment  was 
delivered  to  him,  betook  it,  and  retained  it  in 
his  possession  until  he  concluded  to  act;  he 
did  not  refuse  to  accept  the  assignment,  but 
only  hesitated  until  he  could  make  certain  in- 
quiries, and  then,  even  before  his  co-trustee  re 
linquished  his  interest,  he  asserted  his  title  un- 
der the  assignment.  Not  having  notified  the  as 
signors  of  his  dissent,  he  must  be  deemed  to 
have  accepted  the  trust,  2  Vent.,  198  ;  1  R.  8., 
731,  sec.  142,  2d  ed.:  1  Sumner.  537;  2  Kent, 
Com.,  533,  n.  a,  3d  ed.  But  if  neither  of  the 
trustees  accepted,  the  estate  vested  in  both  for 
the  benefit  of  the  centuis  que  trust,  and  will  be 
enforced  in  equity.  3  Paige,  420;  5  Id.,  46;  18 
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Johns. ,314;  8  Co.  Lilt..  290 b,  sec.  4;  11  Wend., 
248;  2  Kent,  Com.,  588,  n.  a;  4  Johns.  Ch., 
529;  2  Gall.,  557.  The  assignment  was  made 
with  the  knowledge  of  Crosby,  one  of  the  as- 
signees, and  of  Powell,  one  of  the  creditors. 
After  the  delivery  of  the  deed  of  assignment to- 
Crosby,  the  assignors  could  not  have  made  a 
valid  second  assignment;  and  if  they  could  not 
have  done  so.  the  defendant  is  not  protected 
by  the  executions.  An  actual  delivery  to  the 
assignee  was  not  necessary  ;  it  wa«"  enough 
that  the  deed  was  placed  in  the  hands  of  a  third, 
•person  to  be  delivered  to  him.  1  [*liHI{ 
Johns.  Ch..  240;  2  Dyer,  1676;  12  Johns., 446; 
1  Salk.,  801;  8  Co.,  27  a.  It  was  not  necessary 
the  assignee  should  execute  the  assignment.  1 
Edw.  Ch.,  261;  nor  that  the  creditors  should, 
expressly  consent  to  the  assignment.  4  Johns. 
Ch.,  248.  Under  the  Revised  Statutes  an  as- 
signment to  trustees  operates  as  a  grant,  and 
does  not  require  any  express  consideration.  11 
Wend.,  248;  see,  also,  9  Serg.  &  R.,  2*4;  2 
Conn..  633. 

Messrs.  J.  Miller  and  D.  Lord,  Jr.,  for 
the  defendant,  placed  the  defense  upon  two 
grounds:  1.  That  the  assignment  was  fraudu- 
lent in  law,  it  not  being  accompanied  by  an 
immediate  delivery,  and  an  actual  and  contin- 
ued change  of  possession  of  the  property  as- 
signed; relying  upon  2  Wend.,  446;  17  Id.,  53, 
and  19  Id.,  181;  and  2.  That  the  assignment 
did  not  become  a  valid  and  effectual  instru- 
ment in  the  hands  of  the  plaintiff,  so  as  to  vest 
the  property  in  him  previous  to  the  levy  by  the 
defendant.  The  defendant,  or  rather  the  judg- 
ment creditors,  are  entitled  to  all  the  protec- 
tion and  advantage  that  a  bona  fide  purchaser 
could  claim  at  the  time  of  the  levy.  There  was 
no  actual  delivery  at  the  time  the  assignors  af- 
fixed their  hands  and  seals  to  the  instrument, 
nor  was  there  a  delivery  when  it  was  put  into 
the  hands  of  their  agent  to  take  to  the  plaint- 
iff. The  right  of  the  assignors  to  dispose  of  the 
property  did  not  determine  or  cease  until  Cros- 
by actually  consented  to  accept  the  assignment. 
If,  after  making  inquiries  as  to  his  co-assignee, 
he  had  ultimately  refused  to  accept  the  trust, 
the  assignment  would  have  been  of  no  validity. 
1  Edw.  Ch.,  261.  Whilst  he  kept  it  without 
consenting  to  accept  the  trust,  it  was  a  dead 
letter,  and  the  assignors  might  have  revoked 
it.  Assent  could  not  be  presumed  from  silence, 
or  from  previous  understanding  between  the 
parties,  because  he  spoke  and  declined  the 
trust  for  the  reason  that  a  person  other  than 
the  one  contemplated  was  associated  with  him. 
Until  he  did  accept,  the  assignors  might  dis- 
pose of  the  property,  and  the  assignment  could 
not  affect  judgment  creditors  or  prevent  them 
from  obtaining  a  lien  by  an  actual  levy.  In  a 
case  like  this,  there  can  be  no  valid  delivery 
without  acceptance,  *actual  or  pre-  [*284 
sumed  1  Johns.  Cas.,  116;  20  Johns.,  184;  2 
Wend.,  317.  Until  acceptance,  the  title  was  not 
in  Crosby;  h-id  he  utterly  refused,  the  assign- 
ment would  have  been  a  nullity.  In  whom, 
then,  was  the  title  ?  Surely  in  no  other  than 
the  assignors.  The  repeated  applications  to 
Crosby  show  that  they  did  not  intend  the  in- 
strument should  take  effect  unless  he  accepted 
the  trust. 

The  authorities  referred  to  by  the  counsel 
for  the  plaintiff  establish  the  doctrine  of  rela- 
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tion  as  between  a  grantor  and  grantee,  or 
their  representatives,  but  do  not  apply  when 
the  rights  of  third  persons  intervene.  Per 
Sutherland,  /.,  in  Jackson  v.  Ramsay,  3  Cow., 
75  ;  see,  also,  Frost  v.  Beekman,  1  Johns.  Ch., 
297;  Vin.  Abr.,  tit.  Relation,  p.  288;  3  Rep., 
29  a  and  the  case  of  Jackson  v.  Rowland,  6 
Wend.,  666.  The  case  in  15  Wend.,  547,  the 
counsel  said,  did  not  apply;  and  what  was  said 
in  2  Vent.,  198,  they  insisted  was  obiter.  As  to 
the  case  of  Wilt  v.  Fran/din,  cited  on  the  other 
side,  they  contended  it  was  not  law,  and  that 
even  that  case  essentially  differed  from  this, 
inasmuch  as  the  assignee  there  at  once  accept- 
ed the  trust,  and  by  so  doing  concluded  the 
assignor.  As  to  the  doctrine  that  the  estate  vests 
for  the  benefit  of  thecestuis  que  trust,  where  the 
trustees  refused  to  accept,  the  counsel  for  the 
defendant  contended  that  it  does  not  apply  to 
the  case  of  a  grant,  nor  where  the  question  of 
delivery  of  the  deed  is  in  doubt  ;  that  it  ap- 
plies only  to  cases  where  the  trusts  are  fixed 
by  a  complete  delivery,  and  irrevocable,  as  in 
the  cases  of  the  creation  of  a  trust  by  will,  or 
of  an  acceptance  and  subsequent  death  or  in- 
ability of  the  trustees  to  act. 

By  the  Court,  Nelson,  Ch.  J.  Nothing  is 
clearer  than  that  the  executions  attached  be- 
fore the  assignment  of  the  goods  to  the  plaint- 
iff took  effect.  The  goods  were  bound  from 
the  delivery  of  the  writs  to  the  sheriff,  2  R.  8., 
289,  sec,  18,  which  was  at  seven  minutes  past 
10  o'clock,  A.  M.  Down  to  1  o'clock  P.  M., 
the  plaintiff  had  expressly  refused  to  accept 
the  trust.  The  mere  taking  into  his  hands  the 
instrument  and  retaining  it  amounted  to  noth- 
ing. There  must  be  an  acceptance  of  the  trust 
— a  delivery  without  acceptance,  is  nugatory. 
285*]  12  Johns.,  418.  There  can  be  *uo  pre- 
sumption of  acceptance  from  the  time  of  the 
delivery  here,  as  the  declarations  of  the  as- 
signee negative  the  fact. 

Indeed,  here  was  an  actual  levy  and  custody 
of  the  goods  before  the  execution  and  delivery 
of  the  assignment.  * 

There  is  nothing  in  the  transaction,  that 
should  induce  us  to  make  favorable  intend- 
ments  in  support  of  the  title  of  the  assignee. 
The  whole  of  it  is  the  obvious  contrivance  of 
a  failing  firm  to  place  their  property  beyond 
the  reach  of  impending  executions  ;  and  that, 
too,  without  any  previous  communication  with, 
or  for  aught  that  appears,  knowledge  of,  their 
general  creditors.  It  is  an  enterprise,  exclu- 
sively, of  their  own. 

Judgment  affirmed. 

Cited  in-28  N.  Y.,  340 ;  58  N.  Y,,  245 ;  24  Hun,  124; 
14  Barb..  45 ;  20  Barb.,  338 ;  50  How.  Pr.,  396 ;  38 
Mich..  525. 


ANDREWS  «.  PONTUE. 

Cotemporaneous  Instruments — Lease  and  Lessee's 
Agreement  to  Pay  $100  on  the  Opening  of  a 
Street — Lease  is  Sufficient  Consideration  for 
Agreement. 

Where  a  party  by  a  written  instrument  recited 
that  he  had  taken  a  lease  of  a  lot  of  groiyid  of 
another  in  a  certain  street,  and  agreed  on  theopen- 
ing  of  another  street  into  the  street  in  which  the 
lot  was  situated,  that  he  would  pay  his  landlord  $100 
as  soon  as  such  new  street  should  be  opened;  and  it 
was  proved  that  such  writing  was  executed  cotem- 
poraneously  with  the  lease  recited  in  it ;  it  was  held, 
that  the  execution  of  the  lease  was  a  sufficient  con- 
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sideration  for  the  agreement,  and  that  in  an  action 
on  the  agreement  the  landlord  was  entitled  to  re- 
cover. 

It  seems,  also,  that  though  the  consideration  had 
been  past  and  executed  upon  proof  of  the  making1 
of  the  lease,  the  jury  would  have  been  warranted 
to  infer  that  it  was  executed  at  the  request  of  the 
defendant ;  and  that  even  the  word  "  agree  "  might 
import  evidence  of  a  consideration  sufficient  to 
support  the  agreement. 

Citations— 1  Saund.  PI.  &  Ev.,  137,  Am.  ed.,  1829 ;  1 
Saund.,  264,  n.  1:  21  Wend.,  651;  20  Johns..  338 ;  1 
Jur.  Am.  ed.,  by  Halst  &  Voorh.,  372 ;  5  East,  10 ;  2 
Str.,  933;  2  Barn.  K.  B.,  55,  71,  140 ;  12  Wend.,  102. 

ERROR  from  the  N.  Y.  C.  P.  Andrews 
sued  Pontue  in  the  court  below  in  assump- 
sit  on  the  following  instrument:  "I,  Paul 
Pontue,  having  leased  from  Samuel  Andrews 
a  certain  piece  of  ground  in  Second  Street,  be- 
tween Avenue  D  and  C  ;  and  it  being  in  con- 
templation to  open  Sheriff  Street,  from  Hous- 
ton to  Second  Street,  I  do  thereby  agree  and 
bind  myself  to  pay  to  the  said  Samuel  An- 
drews the  sum  of  one  hundred  dollars  when- 
ever and  as  soon  as  the  said  street  shall  be 
opened.  New  York,  May  7,  1835."  The  dec- 
laration recited  the  lease  and  set  forth,  as  the 
consideration  *of  the  agreement,  the  [*286 
opening  of  Sheriff  St. ,  averring  that  such  open- 
ing would  increase  the  value  of  the  demised 
premises  ;  and  that  it  had  been  opened.  The 
declaration  also  contained  the  general  counts. 
At  the  trial,  the  signing  of  the  contract  was 
admitted.  The  defendant's  counsel  moving 
for  a  nonsuit  because  the  instrument  was,  ou 
its  face,  a  nudum  pactum,  the  plaintiff  pro- 
posed to  prove  a  consideration  by  extrinsic 
evidence,  which  the  court  below  decided  he 
might  do  ;  and  he  proved  that  the  agreement 
was  made  cotemporaneously  with  the  lease, 
which  with  the  contemplated  rise  in  value 
from  opening  Sheriff  St.,  was  in  fact  the  con- 
sideration for  it.  This  was  proved  by  one  Val- 
entine who  said  he  drew  the  lease  and  agree- 
ment accordingly,  and  they  were  executed. 
The  court  said  this  did  not  vary  the  case  from 
what  it  appeared  to  be  by  the  agreement  de- 
clared upon  ;  and  that  being  without  consid- 
eration was  void.  They,  therefore,  nonsuited 
the  plaintiff ,  who  took  an  exception  and  brought 
error  to  this  court. 

Mr.  D.  Graham,  Jr.,  for  plaintiff  in  error. 
Mr.  J.  B.  Scoles,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  plaintiff  was 
nonsuited  upon  the  abstract  ground  that  the 
agreement  in  evidence  was  without  considera- 
tion either  appearing  on  its  face,  or  made  out 
by  Valentine's  evidence;  and  not  because  there 
was  any  variance  between  the  consideration  as 
set  forth  in  the  declaration,  and  that  relied 
upon  at  the  trial.  This  relieves  the  case  from 
any  question  upon  the  pleadings,  and  raises 
the  single  one,  whether  a  sufficient  considera- 
tion was  made  out  at  the  trial  or  is  inferable 
from  the  evidence. 

First,  it  may  be  conceded  that  the  naked 
circumstance  of  the  plaintiff  having  some 
time  before  executed  a  lease  to  the  defendant 
would  not  constitute  a  consideration  legally 
available  in  support  of  the  defendant's  prom- 
ise. Being  completely  past  and  executed,  and 
not  on  the  defendant's  request,  no  obligation 
would,  therefore,  lie  upon  him  to  pay  the  sum 
*promised.  Such  is  undoubtedly  the  [*287 
rule  as  to  the  form  of  pleading.  There  a 
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promise  averred  to  be  in  consideration  of  a  past 
act,  is  not  taken  to  be  valid  without  the  addi- 
tional averment  that  the  act  was  done  on  re- 
?uest,  or  some  equivalent  averment ;  although 
am  not  prepared  to  concede  that,  when  we 
come  to  the  evidence  and  have  the  recital  of  a 
past  consideration  before  us,  and  an  agreement 
apparently  treating  that  as  the  consideration, 
a  request  may  not  be  implied.  Evidence  that 
yesterday  A  delivered  to  B  his  horse,  and  that 
to  day  B  agreed  to  pay  him  $100  in  considera- 
tion of  that  delivery,  would  clearly  authorize 
a  jury  to  imply  a  request ;  and  why  not  on  a 
writing  slating  the  same  facts  ?  Suppose  it 
should  run  thus  :  A  having  sold  and  delivered 
to  me  his  horse,  I  promise  to  pay  him  $100  on 
the  openibg  of  Sheriff  St. ;  who  would  hesi- 
tate, on  that,  to  say  that  a  sale  on  request,  or 
such  a  sale  as  would  constitute  a  valid  consid- 
eration, was  meant  ?  We  are  too  apt,  on  ques- 
tions of  this  kind,  to  confound  the  doctrine  of 
pleadings  and  evidence.  In  the  former  a  re- 
quest must  always  be  alleged  as  parcel  of  a 
past  consideration.  Ou.the  evidence  it  is  scarce- 
ly ever  proved  directly  ;  but  is  left  to  be  in- 
ferred. After  Valentine  had  stated  that  the 
leasing  and  agreement  were  cotemporaneous, 
and  that  one  was,  in  fact,  the  consideration  of 
the  other,  it  was  very  strong  to  say  that  no  re- 
quest could  be  implied.  The  distinction  be- 
tween pleading  a  request  and  proving  one 
arises  every  day.  It  passes  almost  without  no- 
tice in  practice  ;  and  is  not  much  regarded  by 
the  books.  It  is  glanced  at  in  1  Saund.  PI.  & 
Ev.,  137,  Am.  ed.,  1829  :  and  treated  of  a  little 
more  at  large  in  1  Saund.,  264,  n.  1.  I  can- 
not bring  myself  to  doubt  that  an  express  aver- 
ment of  a  request  in  this  declaration  would 
have  been  very  well  supported  by  the  proof 
adduced  at  the"  trial.  I  think  it  would  be  im- 
plied from  the  recital.  At  any  rate  I  have  no 
doubt  the  jury  might  have  inferred  that  the 
recited  lease  was  given  at  the  defendant's  re- 
quest, after  what  Valentine  swore  to.  Admit- 
ting that,  on  the  face  of  the  writing  the  matter 
stood  ambiguously  on  the  request,  and  wheth- 
er it  constituted  the  consideration  for  the  prom- 
ise, it  was  an  ambiguity  explainable  within 
288*]  *several  of  the  cases  cited  in  Fish  v. 
JJubbard,  21  Wend.,  651  ;  indeed  within  the 
principle  of  that  case  itself.  No  objection 
could  be  made  to  receiving  parol  evidence  on 
the  ground  that  the  consideration  was  a  demise 
of  real  estate  ;  and  so  connecting  it  with  a 
a  promise  by  parol  evidence  would  be  inad- 
missible by  the  Statute  of  Frauds.  Being  ex- 
ecuted, it  might  as  well  be  connected  in  that 
way  as  the  sale  of  a  chattel.  Even  a  deed  in 
fee  may  be  thus  connected,  in  assumpsil  for 
land  sold.  Bowen  v.  Dell,  20  Johns.,  838.  In 
the  case  cited  the  connection  between  the  deed 
and  the  promise  was  shown  entirely  by  parol 
evidence,  which  was  also  used  even  to  contra- 
dict the  clause  in  the  deed  which  acknowl- 
edged the  consideration  money  to  have  been 
paid.  The  rule  in  respect  to  all  contracts  is 
lit  res  magis  valeat  quam  pereat.  The  diligence 
and  astuteness  which  it  is  the  duty  of  courts  to 
exert  in  searching  after  a  consideration  and 
connecting  it  with  a  promise,  is  illustrated  by 
cases  on  guaranties.  These  must  always  be  in 
writing  ;  but  the  connection  and  even  the  ex- 
istence of  the  consideration,  need  not  be  direct- 
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ly  and  clearly  expressed.  Although  the  writ- 
ing be  obscure  or  ambiguous,  the  courts  take  it 
with  its  surrounding  circumstances  ;  and  it  is 
said,  in  figurative  style,  will  spell  out  a  con- 
sideration if  possible.  These  cases  have  been 
so  recently  under  our  consideration  and  so 
much  examined,  that  we  need  not  go  over 
them.  What,  then,  is  the  case  at  bar  on  the 
written  agreement  and  the  parol  evidence,  if 
we  are  put  to  rely  specifically  on  the  act  of 
giving  the  lease  as  the  consideration  ?  The 
lease  was  taken  with  the  defendant's  assent, 
and  he  at  the  same  time  agreed  to  pay  the 
$100,  which  the  witness  threw  into  the  form 
of  the  agreement  declared  on.  Assent  in  deal- 
ing to  receive  an  article  sold  or  let  is  constant- 
ly received  to  evince  such  a  request  as  will  sat- 
isfy the  averment  in  the  declaration.  In  plead- 
ing you  aver  things  exactly  according  to  the 
legal  effect;  in  evidence  you  often  infer  them. 

But  suppose  the  recital  made  nothing  to- 
wards showing  a  consideration;  suppose  it  a 
nullity  and  strike  it  out  of  the  instrument,  I  am 
still  of  opinion  that  sufficient  is  left  from  which 
*to  imply  a  consideration.  The  con-  [*28$> 
tract  will  then  be:  "  I  do  hereby  aeree  and 
bind  myself  to  pay  to  Samuel  Andrews  the  sum 
of  one  hundred  dollars,  whenever,  and  as  soon 
as  Sheriff  Street  shall  be  opened."  Words  like 
these,  standing  alone  were,  in  Easter  Term, 
1839,  held  by  the  Q.  B.,  in  England,  to  im- 
port a  consideration,  and  were  received  as  suffi- 
cient to  sustain  an  action  upon  an  account 
stated.  Davies  v.  Wilkinson,  1  Jur.,  Am.  ed..  by 
Halst.  &  V.,372.  The  words  were:  "I  agree 
to  pay  C.  D.  £695,  at  four  installments  (men- 
tioning time  and  place  for  all  except  £95),"  and 
adding  :  "  The  remaining  £95  to  go  as  a  set- 
off,"  etc.,  on  a  certain  debt.  The  court  pro- 
nounced this  to  be  an  agreement,  not  a  prom- 
issory note;  and  held  that  the  word  "agree," 
of  itself,  imported  a  consideration.  Ld.  Den- 
man,  Ch.  J.,  said:  "Ithinkthe  promise  in  this 
case  conveyed  by  the  words  '  I  agree  to  pay,' 
imports  a  consideration  without  doing  any  vio- 
lence to  the  language."  And  the  three  other 
learned  judges,  Littledale,  Patteson  and  Cole- 
ridge, expressly  concurred  in  the  remark.  The 
case  is  in  point,  and  agrees  with  what  has  long 
been  understood  from  the  word  "agreement," 
as  used  in  the  Statute  of  Frauds.  It  means  not 
only  a  promise  but  a  quid  pro  quo.  Wain  v. 
Warltew,  5  East,  10.  Ld.  Ellenborough,  in 
the  case  cited,  denied  that  the  word  was  to  be 
understood  in  a  loose  and  incorrect  sense,  "  as 
synonymous  to  promise  or  undertaking,"  but 
"  in  its  more  proper  and  correct  sense,  as  sig- 
nifying a  mutual  contract  on  consideration  be- 
tween two  or  more  parties."  In  this  view  the 
court  concurred.  So  much  for  the  word  when 
used  in  a  statute;  a  fortiori  when  used  in  aeon- 
tract.  The  statute  might  have  been  made  oper- 
ative without  such  a  construction.  In  the  view 
we  are  now  taking,  this  contract  cannot. 

We  have  been  favored  with  the  views  of  the 
learned  judges  in  the  court  below,  through  a 
report  of  their,  opinions.  They  did  not  agree 
in  su|taining  this  nonsuit.  Two  of  them  felt 
a  difficulty  in  overcoming  the  ambiguity,  the 
force  of  which  I  have  noticed;  but  which, with 
deference,  I  have  supposed  not  to  be  insur- 
mountable. Neither  of  them  adverted  to  the 
import  of  the  word  "agree,"  when  considered 
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29O*]  *ex  proprio  vigore.  The  third  thought 
the  promise  might  be  sustained  on  an  intend- 
ment  arising  upon  the  face  of  the  instrument 
that  some  damage  would  arise  to  the  plaintiff 
from  opening  Sheriff  St.,  with  which  the 
promise  might  be  connected.  Were  it  necessary 
I  should  think  the  case  might  well  have  been 
put  to  the  jury  in  that  third  sense;  and  it 
should  rather  have  been  maintained  upon  it, 
than  allowed  to  fail.  The  other  learned  judges 
admitted  that  it  was  a  strong  case  for  intend- 
ment  in  favor  of  some  consideration;  but  I 
think  they  felt  themselves  too  much  lettered 
by  the  exact  words  which  they  appear  to  have 
looked  at  in  the  light  of  the  cases  upon  mere 
pleading.  If  tied  up  to  them,  and  bound  to  go 
on  the  very  words  in  the  recital,  they  were 
clearly  right.  These  words  do  literally  import 
a  past  demise  without  telling  us  that  it  was  on 
the  defendant's  request,  and  without  directly 
treating  it  as  a  consideration,  or  clearly  show 
ing  any  consideration;  and  the  difficulty  per- 
haps was  not  literally  obviated  by  what  Valen 
tine  said.  Exactly  following  the  recital  in 
pleading, would  have  made  a  defective  declara- 
tion. But  when  we  come  to  evidence,  the 
whole  field  of  intendment  and  construction  is 
opened.  There,  we  may  presume,  more  strongly 
than  in  support  of  a  declaration,  though  after 
verdict.  Yet  then,  in  favor  of  a  declaration, 
obscure  words  may  be  holden  equivalent  to  the 
direct  averment  of  a  request.  1  Saund.,  264, 
n.  1,  before  cited,  puts  the  case  I  have  sup- 
posed as  a  proper  one  for  intendment  after  ver- 
dict. Vide  the  case  cited  by  him ;  Hayes  v.  War- 
ren, 2  Str.,  933;  8.  0.,  2  Barnardist,  K.  B.,  55, 
71,  140.  In  considering  questions  of  this  kind 
we  should  constantly  keep  in  view  the  pre 
caution  inculcated  by  my  brother  Nelson,  in 
Barber  v.Winslow,  12  Wend.,  102.  In  plead- 
ing an  insolvent's  discharge,  you  must  always 
aver  the  jurisdictional  facts,  such  as  the  resi- 
dence of  the  debtor,  the  petition  of  two  thirds, 
etc.  In  the  case  cited,  the  court  below, on  the 
numerous  cases  to  that  effect  in  regard  to  plead- 
ing, required  direct  proof  of  jurisdiction,  in- 
dependently of  the  written  discharge.  This 
was  holden  erroneous.  When  you  come  to  the 
department  of  evidence,  you  go  on  wider 
ground.  Accordingly,  Mr.  J.  Nelson  remarked: 
291*]  "  The  *fallacy  of  the  argument  con- 
sists in  blending  the  rules  of  evidence  with  the 
rules  of  pleading." 

For  one,  I  feel  quite  clear  that  the  contract 
in  question  was  sustainable  on  the  evidence  in 
several  points  of  view. 

The  judgment  below  must,  therefore,  be  re- 
versed, a  venire  de  novo  to  go  from  the  0.  P.; 
costs  to  abide  the  event. 

Nelson,  Ch.  J.,  and  Bronson,  J. ,  said  the 
lease  and  the  agreement  to  pay  $100  being  both 
executed  at  the  same  time,  and  as  part  of  the 
same  transaction,  show  a  good  consideration 
for  the  undertaking  to  pay  $100  on  the  open- 
ing of  Sheriff  St. ;  and  the  plaintiff  was,  there- 
fore, improperly  nonsuited. 

Cited  in— 1  Denio,  228 ;  47  Barb.,  177;  4  Rob.,  265. 
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not  Sustained  by  Proof  of  Entry  by  Virtue  of 
Summary  Proceedings— Special  Verdict— Bar. 

Where  a  plaintiff  in  replevin,  to  an  avowry  for 
rent,  pleads  a  tortious  eviction  by  the  landlord,  such 
plea  is  not  sustained  by  proof  that  the  landlord  en- 
tered by  virtue  of  summary  proceedings  under  the 
Landlord  and  Tenant  Act  for  the  non-payment  of 
the  rent. 

Although  such  entry  be  found  by  a  special  ver- 
dict, the  tenant  is  not  entitled  to  judgment  in  an  ac- 
tion of  replevin  brought  for  goods  subsequently 
taken  as  a  distress  for  rent,  where  he  pleads  a  torti- 
ous eviction :  to  enable  him  to  avail  himself  of  such 
entry  in  bar  of  a  distress  for  rent,  he  should  special- 
ly plead  the  resort  of  the  landlord  to  the  other  rem- 
edy. On  the  contrary,  the  landlord  under  such 
verdict  is  entitled  to  judgment  non  obstante  vere- 
dicto. 

A  fact  found  by  a  special  verdict  which  would  be 
a  bar  to  a  recovery,  or  defeat  a  defense  if  properly 
pleaded,  will  not  be  regarded  by  the  court  in  ren- 
dering judgment;  the  court  can  look  only  at  such 
facts  as  properly  arise  under  the  issues  joined. 

Citations— 2  Chit.,  486,  633;  1  Saund,,  204,  n.  2; 
Asht.  Ent.,  411 ;  4  Cow.,  584, 585  ;  Com.  Land.  &  Ten., 
524 ;  2  R.  S.,  422,  sec.  28. 

ERROR  from  the  N.  Y.  C.  P.  The  plaintiffs 
below,  W.  H.  &  R.  E.  Hudson,  brought 
replevin  against  McCarty  and  Allison  for  tak- 
ing certain  goods  and  chattels.  The  defend- 
ants pleaded:  1.  Non  cepit ;  and  2.  Put  in 
an  avowry  and  cognizance,  justifying  the  tak- 
ing of  the  goods  under  a  warrant  of  distress  for 
$278,  a  quarter's  rent  due  Feb.  1, 1837,  under  a 
demise  of  certain  premises  from  McCarty  to  the 
*plaintiffs.  The  plaintiffs  pleaded:  1.  [*2i>2 
No  rent  in  arrear;  2.  That  after  the  demise,  to 
wit:  on  or  about  Mar.  3,  1837,  McCarty,  with 
force  and  arms,  etc.,  entered  the  demised  prem- 
ises and  evicted  the  plaintiffs;  and  3.  That  at 
the  time  of  the  making  of  the  demise,  Robert 
E.  Hudson,  one  of  the  plaintiffs  in  this  suit, 
was  an  infant  within  the  age  of  21  years.  The 
defendants  replied,  taking  issue  upon  the  plea 
of  no  rent  in  arrear;  2.  They  denied  that  with 
force  and  arms  they  entered  the  demised  prem- 
ises and  evicted  the  plaintiffs;  and  3.  That  be- 
fore the  commencement  of  this  suit,  to  wit:  on, 
etc.,  Robert  E.  Hudson  attained  the  age  of  21; 
and  afterwards,  to  wit:  on,  etc.,  ratified,  etc. 
To  this  last  replication  Robert  E.  Hudson  re- 
joined, denying  the  ratification  of  the  claim 
for  rent.  Upon  the  issues  joined  upon  those 
pleadings  the  parties  went  to  trial,  and  the  jury 
found  a  special  verdict  that  the  rent  claimed 
by  the  defendants  below  was  and  is  due  and  in 
arrear;  that  Robert  E.  Hudson  did  ratify  the 
claim  for  rent  in  manner  and  form,  etc.;  that 
May  8,  1837,  McCarty  did,  with  force  and 
arms,  etc.,  enter  in  and  upon  the  demised 
prmises  and  evict  the  plaintiffs,  under  and  in 
pursuance  of  summary  proceedings  had  under 
the  Landlord  and  Tenant  Act  for  the  non-pay- 
ment of  rent  due  Nov.  1.  1836,  and  Feb.  1, 
1837;  and  May  29,  1837,  and  took  the  goods  in 
the  declaration  mentioned  as  a  distress  for 
rent,  and  if,  etc.,  they  find  for  the  plaintiffs 
six  cents  damages  and  six  cents  costs.  They 
also  assessed  the  value  of  the  goods  at  $500. 
Upon  this  verdict  the  C.  P.  rendered  judgment 
for  the  plaintiffs.  The  defendants  sued  out  a 
writ  of  error. 

Mr.    C.  O'Conor,  for   plaintiffs  in  error. 

Messrs.  T.  Phoenix  and  J.  A.  Morrill, 
for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  insisted 
by  the  counsel  for  the  plaintiffs  in  error  that 
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the  facts  found  by  the  special  verdict  do  not 
support  the  issue,  setting  up  a  wrongful  evic- 
UJKJ*]  tion  *by  the  lessor,  and  that  as  all  the 
other  issues  were  expressly  found  for  the  de- 
fendants, judgment  should  have  passed  in 
their  favor. 

The  plea  undoubtedly  sets  up  a  tortious  or 
wrongful  entry  and  expulsion,  and  must  be 
regarded  in  that  light.  It  avers  that  the  lessor, 
with  force  and  arms,  etc.,  entered  in  and  upon 
the  demised  premises,  and  expelled  and  re- 
moved the  lessees.  In  this  respect  it  is  in  the 
usual  form  of  pleas  of  this  character.  2  Chit. 
486,  633;  1  Saund.,  204,  n.  2;  Salmon  v :  Smith, 
Asht,  Ent.,  411:  4  Cow.,  584,  Sutherland  J. 
The  fact  also,  if  properly  pleaded,  constituted 
a  perfect  bar  to  the  action,  as  the  precedents 
of  pleas  above  referred  to  show. 

But  the  special  verdict  entirely  fails  to  sub- 
stantiate the  plea.  It  shows  a  lawful  entry, and 
possession  by  reason  of  the  forfeiture  of  the 
lease,  instead  of  an  unauthorized  forcible  ex- 
pulsion. The  principle,  therefore,  upon  which 
the  defense  was  placed  by  the  pleadings,  total- 
ly failed. 

The  plea  itself  was  defective,  and  should 
have  been  demurred  to.  The  wrongful  entry 
and  eviction,  to  constitute  a  bar,  must  have 
Uiken  place  before  the  rent  claimed,  fell  due. 
Such  is  the  form  of  the  precedents,  and  the 
avermerit  is  material.  1  Saund.,  204,  n.  2; 
Com.  Land  &T.,  524;  4  Cow.,  585. 

It  is  however,  insisted  that  the  facts  con- 
tained in  the  special  verdict  constitute  an  an 
swer  to  the  avowry  upon  another  ground, 
namely  :  that  the  removal  of  the  tenants  under 
the  Landlord's  Act,  2  R.  S..  422,  sec.  28,  etc.,  for 
non-payment  of  rent  due  Feb.  1,  operated  as  a 
waiver  of  the  remedy  by  distress.  Admitting 
this  to  be  so,  it  is  not  the  question  presented 
upon  the  record,  and  that  is  a  sufficient  an- 
swer. The  special  verdict  must  be  examined 
with  reference  to  the  issues  which  the  jury  are 
impaneled  to  try;  and  the  question  is  not,  wheth- 
er the  facts  found  may  not  constitute  a  ground 
of  defense  if  properly  before  the  court,  but 
whether  or  not  upon  the  whole  record,  the  par- 
ticular defense  set  up  has  been  established.  To 
that  we  respond,  in  this  case,  that  it  has  not 
294*]  been  established;  that  the  facts  *fail  to 
maintain  it  in  judgment  of  law.  The  plaintiffs 
should  have  pleaded,  specially,  the  resort  of 
the  remedy  which  it  is  contended  waives  the 
right  of  distress. 

Judgment  reversed  ;  venire  de  novo  from,  the 
C.  P. 

Cited  in-25  N.  Y.,  317 ;  18  Mich.,  127. 


FELLOWS  ET  AL.  v.  STEVENS. 

Debtor  and  Creditor — Assent  of  Creditor,  to  Com- 
position—  What  Amounts  to  Willidrawal  of— 
Composition  as  to  Simple  Contracts  may  be  by 
Parol — Accord  to  Accept  a  Less  Sum  than  is 
Due —  When  a  Bar. 

A  creditor  who  has  signified  his  assent  to  a  com- 
position between  his  debtor  and  the  creditors  at 
largeof  such  debtor,  cannot  subsequently  withdraw 
his  assent  without  the  consent  of  the  debtor :  but  if 
such  consent  be  given,  the  debtor  cannot  after- 
wards set  up  the  agreement  for  a  composition,  in 
bar  of  an  action  for  the  recovery  of  the  original  de- 
mands. 
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Assent  to  a  composition  may  be  as  well  by  sur- 
rendering debts  and  taking  composition  notes,  aa 
by  signing  and  sealing  a  composition  deed. 

A  composition  as  to  simple  contracts,  may  be  by 
parol,  but  whether  to  affect  debts  due  by  specialty, 
it  should  not  be  under  seal,  quaere. 

As  between  a  debtor  and  creditor,  an  accord  to 
accept  a  less  sum  than  the  whole  debt.  Is  no  loir, 
though  satisfaction  be  tendered  ;  but  If  the  accord 
extend  to  all  the  creditors  of  the  debtor,  it  is  other- 
wise. 

Citations-3  Camp..  174.175:2  Maule  &  8.,  130;  2 
Camp.,  124,  383 ;  11  East,  390 : 2  T.  H.,  24, 27,  28 :  Dowl. 
&  R.  N.  P.,  27.  28 ;  21  Wend.,  630 :  4  Bing.  N.  C.,  407 ; 
2  Nev.  &  Man.;  71 ;  5  Carr.  &  P.,  229. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  plaintiffs,  Fellows,  Read  & 
Co.  commenced  an  action  of  assumpnit  against 
Stevens  on  five  promissory  notes,  the  last  of 
which  bore  date  Sep.  14,  1836,  amounting,  to- 
gether with  the  interest  thereof  on  the  day  of 
trial ,  to  $5.020. 1 8.  The  defendant  pleaded  non 
assumpxit  and  payment,  and  on  the  trial  of  the 
case  produced  in  evidence  a  deed  of  assign- 
ment executed  by  him  Nov.  17,  1836,  to  John 
Heath,  conveying  to  him  his  stock  in  trade  as 
a  jeweller,  and  other  property,  for  the  benefit 
of  all  his  creditors,  giving  a  preference  to  cer- 
tain of  them.  Dec.  5, 1836,  the  defendant  made 
proposals  in  writing  to  his  business  creditors 
(in  which  he  stated  that  he  had  suspended  the 
execution  of  the  assignment  made  by  him  to 
Heath)  to  settle  with  them  as  follows:  on  the 
surrender  of  their  actual  claims  against  him 
he  would  give  to  them  respectively  his  notes  at 
6,  12  and  18  months  from  the  date  of  the  pro- 
posals, of  equal  amounts,  making  together  75 
cents  on  the  dollar.  If  the  creditors  preferred 
*to  settle  at  once  by  receiving  goods  [*295 
he  offered  to  give  them  66  per  cent. ;  in  the  pro- 
portion of  36  per  cent,  in  precious  stones,  not 
set,  at  first  cost,  and  80  per  cent,  in  jewelry  at 
wholesale  prices.  The  contract  to  be  binding 
as  soon  as  creditors  to  the  amount  of  two  thirds 
of  the  total  of  his  business  debts  would  accept 
the  proposals.  A  number  of  the  defendant's 
creditors,  whose  debtsamounted  to  upwards  of 
$26,000,  and  among  whom  were  the  plaintiffs 
in  this  cause,  accepted  the  proposals  by  a  writ- 
ins:  indorsed  on  the  same.  In  pursuance  of 
these  proposals  a  large  number  of  the  creditors 
of  the  defendant,  and  amongst  whom  again 
were  the  plainliffs  in  this  case,  Dec.  16,  1836, 
executed  an  instrument  under  seal,  consenting 
that  Heath  should  re-assign  the  property  con- 
veyed to  him  to  the  defendant,  and  releasing 
him  from  all  liability  under  the  assignment; 
and  Dec.  29,  1836,  Heath  accordingly  by  deed 
re-assigned  the  property  to  the  defendant. 
Dec  26.  1836,  the  defendant  signed  a  paper 
writing  in  these  words:  "It  is  understood  by 
me  that  the  signature  of  Fellows,  Read  &  Co. 
to  the  paper  releasing  John  Heath  as  assignee 
of  my  effects,  shall  be  void,  unless  assented  to 
after  this  date."  And  in  consequence  of  such 
writing,  Fellows  subsequently  obliterated  the 
name  of  his  firm  from  the  consent  given  to 
Heath  to  re-assign;  which  obliteration  was 
made  after  all  the  creditors,  except  two,  had 
executed  the  instrument.  Dec.  28,  1836,  the 
plaintiffs  offered  to  accept  the  note  of  a  friend 
of  the  defendant  at  6 months  for  the  debt  due 
to  them,  deducting  50  per  cent,  from  the 
amount  due.  This  proposition  was  not  accept- 
ed, nor  has  any  part  of  the  debt  due  to  the 
plaintiffs  been  paid,  or  compromised  accord - 
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ing  to  the  proposals  of  the  defendant.  Two 
thirds  of  the  creditors  in  amount  never  signed 
the  acceptance  of  the  proposals,  though  nearly 
all  of  them,  and  at  all  events  more  than  two 
thirds  in  amount,executed  the  instrument  con- 
senting to  the  re-assignment  by  Heath,  or  set- 
tled with  the  defendant  according  to  the  terms 
of  the  proposals.  The  plaintiffs  were  the  sec- 
ond in  order  who  signed  the  consent  that  Heath 
should  re-assign  the  property  to  the  defendant. 
The  evidence  being  closed,  the  plaintiffs 
296*]  claimed  that  they  *were  entitled  to  re- 
cover the  whole  amount  of  the  defendant's  in- 
debtedness to  them, to  wit:the  sum  of  $5,020.18, 
and  at  all  events  that  a  verdict  should  be 
rendered  in  their  favor  for  such  sum  as  the  two 
notes  at  6  and  12  months,  which  were  to  have 
been  given  according  to  the  proposals  of  the 
•defendant  of  December  5,  1836,  would  amount 
•to;  which  notes  would  have  become  due  previ- 
•ous  to  the  commencement  of  this  suit,  which 
was  commenced  May  16,  1838.  The  court  de- 
cided that  the  plaintiffs  were  not  entitled  to  re- 
cover the  amount  of  the  five  notes  or  any  part 
thereof,  and  directed  a  nonsuit  to  be  entered; 
which  was  accordingly  done.  The  plaintiffs 
.sued  out  a  writ  of  error. 

Mr.  B.  W.  Bonney,  for  plaintiffs  in  error. 

Mr.  J.  Anthem,  for  defendant  in  error. 

By  the  Court,  Cowen,  /.  The  matter  upon 
which  the  defendant  relied  as  constituting  a 
bar  ran  through  considerable  time  and  was 
made  up  of  divers  circumstances.  Those  which 
followed  the  proposals  were,  in  the  language 
of  some  of  the  witnesses,  all  based  upon  them, 
and  each  must  be  regarded,  in  estimating  their 
operation,  as  parts  of  a  single  transaction. 
That  was  intended  to  be  a  general  composition 
with  the  creditors  of  the  defendant  by  which 
he  should  be  released  from  his  debts.  Several 
objections  were  made  in  the  course  of  the  trial 
to  single  pieces  of  testimony  at  the  time  of  their 
being  offered,  such  as  the  proposals,  because 
all  the  names  except  those  of  the  plaintiffs  be- 
low were  stricken  out ;  and  the  consent  to 
Heath's  re-assignment,  because  the  plaintiffs' 
names  were  obliterated.  But  the  only  true  way 
in  which  to  appreciate  the  defense  is  to  look  at 
the  combined  force  of  the  facts,  after  the  pro- 
posals had  been  followed  out  to  an  actual  set- 
tlement with  about  all  the  business  creditors 
except  the  plaintiffs.  Beside  the  obliteration 
by  consent,  as  a  sign  that  the  proposals  had 
been  consummated  by  actual  settlement  with 
those  whose  names  were  obliterated,  formed 
297*]  no  objection.  And  *that  was  the  object 
as  finally  proved.  The  reason  for  the  plaint- 
iffs' names  being  obliterated  was  also  given  in 
the  course  of  the  trial. 

One  difficulty  now  made  is  the  want  of  a 
compliance  with  that  clause  of  the  proposals, 
which  provided  that  they  should  be  binding  as 
soon  as  two  thirds  of  the  total  of  business  cred- 
itors would  accept  them.  This  was  no  doubt 
a  condition  precedent,  without  a  compliance 
with  which  the  defense  goes  for  nothing.  It 
is  supposed,  by  the  plaintiffs'  counsel,  that  the 
condition  could  be  fulfilled  in  no  other  way 
than  by  creditors  to  two  thirds  in  amount  act- 
ually signing  the  written  acceptance  at  the  bot- 
tom. That  was  not  done.  The  number  and 
^amount  were  a  good  deal  enlarged  by  signa- 
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tures  to  the  paper,  by  which  it  was  consented 
that  Heath  should  re-assign;  and  finally,  either 
by  signing  some  paper  or  actual  acceptance  of 
securities  under  the  proposals  and,  generally, 
by  one  or  the  other  act,  a  clear  amount  of  .more 
than  two  thirds  acceded.  I  am  inclined  to  think 
that  this  was  sufficient  to  satisfy  the  condition. 
That  was  not  expressed  to  be  a  written  accept- 
ance ;  nor  is  there  anything  in  the  nature  of 
these  compositions  requiring  that  all  or  perhaps 
any  of  the  parts  which  go  to  make  them  up, 
should  be  in  writing.  Their  effect  as  a  dis- 
charge is  based  not  so  much  upon  the  sort  of 
instrumenta»or  other  acts  by  which  they  are  ef- 
fected, as  upon  their  being  an  agreement  upon 
sufficient  consideration  among  the  several  par- 
ties, the  debtor  on  the  one  side,  his  creditors 
on  the  other.and  these  latter  among  themselves. 
They  take  up  the  matter  and  some  of  them 
incur  a  good  deal  of  trouble  and  expense  of 
time  for  the  purpose  of  securing  to  themselves 
some  part  of  a  wasting  wreck,  to  which  is  very 
commonly  added  the  humane  design  of  reliev- 
ing an  unfortunate  debtor.  Such,  at  any  rate, 
is  the  frequent  consequence  ;  and  that  is  suffi- 
cient to  conciliate  a  favorable  interpretation  at 
the  hands  of  the  common  law.  There  need  not, 
that  I  can  see,  be  a  seal,  or  any  other  formal 
solemnity.  To  do  the  whole  by  parpl  would 
be  exceedingly  loose,  and  often  unavailable  for 
want  of  adequate  proof  ;  but  where  the  debts 
reside  in  simple  contract,  I  see  no  reason,  if 
clearly  proved,  why  an  oral  *composi-  [*298 
tion  would  not  be  equal  to  any  other.  The  law, 
on  finding  a  valid  consideration,  regards  the 
act  as  a  modification  of,  or  substitution  for, 
the  various  contracts  on  which  the  debts  are 
due  to  the  creditors  ;  a  cutting  of  them  down, 
and  renewal  for  good  consideration  in  a  quali- 
fied form.  This  is  sometimes  based  upon  a 
simple  meeting  and  resolution  of  the  creditors. 
That  was  the  form  in  Boothby  v.  Sowden,  3 
Camp.,  175,  in  which  Ld.  Ellenborough  ad- 
verted to  the  principle  on  which  these  compo- 
sitions are  sustainable.  Cranley  v.  Hillary,  2 
Maule  &  S.,  120.  was  a  case  of  resolutions. 
Steinman  v.  Magnus,  2  Camp.,  124;  A  C.,  11 
East,,  390,  related  to  an  agreement  unsealed, 
which  was  also  holden  valid.  In  Bradley  v. 
Gregory,  2  Camp. .  383,  the  agreement  by  which 
the  plaintiff  lost  his  remedy  was  by  parol,  and 
went  mainly  on  other  creditors  being  drawn  in 
to  execute  a  composition  deed  upon  the  faith 
that  the  plaintiff  would  join.  Vide,  per  Buller, 
«/.,  in  Heathcotev.  Crookskanks,  2T.  R..  27,28; 
also  Turner  v.  Hoole,  Dowl.  &  R.  N.  P.  Cas., 
27,  28;  per  Abbot,  Ch.  J.  To  affect  debts  due 
by  specialty  would  perhaps  require  a  seal,  on 
the  principle  eodem  modo  QUO  oritur,  eodem  modo 
dissolvitur ;  but  short  of  that,  an  oral  agree- 
ment, on  good  consideration  may  modify  or 
totally  defeat  a  simple  contract,  accordingly 
as  one  or  the  other  may  appear  to  have  been  in- 
tended by  the  parties.  Allen  v.  Jaquish,  21 
Wend.,  630,  3.  The  additional  creditors  who 
signed  the  assent  that  Heath  might  re-assign, 
with  the  express  view  of  carrying  out  the  pro- 
posals, became,  in  substance,  as  much  parties 
to  the  acceptance  intended  by  the  proposals, 
as  if  they  had  joined  in  signing  the  written  ac- 
ceptance at  the  foot  of  the  paper  itself.  Each 
paper  was  but  a  part  in  the  general  machinery. 
Signing  one,  was  the  signing  of  the  other;  and 
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the  same  effect  may,  I  think,  be  predicated  of 
those  who,  without  signing  either,  came  in, 
surrendered  their  original  debts  and  took  com 
composition  notes,  with  knowledge  of  the  pro 
posals  and  an  intent  to  make  themselves  par 
ties  to  the  common  arrangement. 

The  objection,  therefore,  that  here  was  not  a 
technical  release  by  the  plaintiffs,  and  no  tech- 
299*]  nical  accord  and  satisfaction,  *is  wide 
of  the  case  if  either  are  to  be  taken  as  parties 
to  tbe  composition,  and  as  accepting  a  satis- 
faction within  the  meaning  of  that  term  when 
applied  to  such  a  proceeding.  This  brings  us 
to  the  question,  whether  such  a  s^isfaction  is 
predicable  of  these  plaintiffs.  As  between 
them  and  the  defendant  alone,  there  could  be 
no  satisfaction  short  of  actual  payment  to  the 
full  extent  of  the  debt,  or  the  acceptance  of  a 
collateral  thing.  A  mere  accord  is  no  bar,  even 
though  satisfaction  be  tendered.  This  was 
holden  Uy  Heathcote  v.  Crookshanks,  2  T.  R., 
24,  even  where  all  the  creditors  came  in  and 
were  made  parties  pursuant  to  a  general  com- 
position. There  the  composition  money  was 
actually  tendered  to  the  plaintiff;  but  even  this 
was  holden  not  to  be  sufficient,  because  it  was 
not  expressly  pleaded  tbat  the  plaintiff's  agree- 
ment to  accept  it  was  in  consideration  of  all  the 
creditors  coming  in.  Buller,  /.,  admitted,  that 
if  the  latter  had  been  averred,  the  accord  and 
tender  might  have  been  a  bar.  That  I  take  to 
be  settled  by  the  subsequent  cases,  and  to  con 
stitute  the  sole  distinction  between  a  private 
accord  of  the  immediate  parties,  and  one  which 
is  common  to  them  and  other  creditors.  In  the 
latter  case,  a  tender  of  satisfaction  will  do;  in 
the  former,  there  must  be  an  actual  acceptance. 
In  the  latter  case,  third  parties  have  come  in 
and  taken  their  place  by  the  side  of  the  debtor; 
and  both  acting  in  good  faith,  and  following 
up  the  terms  of  the  composition  to  a  tender,  a 
legal  bar  may  be  raised  short  of  the  common 
abstract  notion  of  a  technical  satisfaction.  The 
whole  seems  to  operate  like  a  covenant  not  to 
sue.  True,  there  is  no  estoppel  as  in  that  case, 
grounded  on  the  desire  of  the  law  to  prevent 
circuity  of  action  ;  but  rather  an  estoppel  in 
pats,  third  persons  being  brought  in  to  perform 
acts  amounting  to  value,  in  consideration  of 
the  plaintiff's  promise  to  accept  the  composi- 
tion money  or  security  as  a  total  discharge. 
The  cases  have  been  already  cited;  and  there 
maining  question  is,  whether  the  evidence  in 
the  court  below  brought  these  parties  within 
the  sphere  of  their  influence. 

The  plaintiffs  below  began  heartily  and 
plainly.  They  signed  both  the  written  accept- 
3OO*]  ance  of  the  original  proposals,  *and 
the  assent  to  Heath's  re-assignment.  But  they 
stopped  before  the  actual  re-assignment  could 
have  been  executed,  at  least  with  the  intended 
effect;  for  it,  undoubtedly,  required  the  assent 
of  all  the  defendant's  creditors  who  had  stood 
in  the  relation  of  cesluis  que  trust  under  the 
assignment.  These  bad  not  all  executed  when 
the  plaintiffs,  becoming  dissatisfied,  struck 
their  names  from  the  consent  to  the  re-assign- 
ment, with  the  privity  and  virtual  assent  of 
the  defendant;  for  he  agreed  in  writing  that 
they  should  not  be  considered  bound  by  their 
signature.  As  it  regarded  himself,  he'might 
do  that  without  seal;  for  the  signatures  to  the 
re  assignment  were  not  yet  all  obtained;  nor 
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was  the  complement  full  when  the  names  were 
actually  expunged.  Bounefoux,  who  held  the 
paper,  was  then  actually  in  pursuit  of  signa- 
tures. Nothing  was  ever  done  after  this  by 
way  of  consummation,  either  on  the  tide  of 
the  plaintiffs  or  defendant.  The  debt  has  not 
been  paid,  nor  have  the  composition  notes  been 
given  or  tendered,  nor  any  goods  offered  to 
the  plaintiffs.  In  short,  both  they  and  the  de- 
fendant discontinued  all  thoughts  of  going  on 
to  a  discharge  of  this  debt.  Could  the  former 
have  got  hold  of  the  original  proposals,  and 
the  defendant  had  consented  to  such  an  act, 
they  would,  doubtless,  have  struck  their  names 
from  them  at  the  same  stage  of  the  proceeding. 
For  aught  I  see,  they  had  a  right  thus  to  with- 
draw, and  refuse  finally  to  discharge  their 
large  debt  on  the  security  offered  for  only  part. 
To  confirm  their  intention,  they  made  an  in- 
dependent proposition  to  take  certain  specified 
security  for  50  per  cent.  That  was  declined. 
On  the  whole,  for  reasons  satisfactory  to  them- 
selves, they  did,  about  the  time  of  Heath's  re- 
assignment, manifest  as  distinct  a  determina- 
tion to  withdraw  themselves  from  the  arrange- 
ment, as  they  had  originally  shown  to  engage 
in  it.  This  they  appear  to  have  done  openly, 
by  the  consent  of  the  defendant  and  in  tbe  face 
of  the  creditors.  The  design  was  actually  com- 
municated to  Bonnefoux  and  Wheeler,  the 
most  efficient  agents  in  prosecuting  the  busi- 
ness, and  the  former  more  deeply  interested 
than  any  other.  The  names  were  struck  out 
in  his  presence.  It  certainly  did  not  appear 
that  all  the  creditors  or  their  agents  we^e  ad- 
vised *of  this  step  on  the  part  of  the  [*3O1 
plaintiffs;  nor  was  it  necessary  they  should  be. 
It  was  completely  in  the  power  of  the  defend- 
ant alone,  either  by  positive  concurrence  or 
neglect,  to  follow  up  the  arrangement,  to  re- 
mit the  plaintiffs  to  their  original  remedy  for 
the  whole  debt,  if,  indeed,  the  remedy  can  be 
said  ever  to  have  been  suspended. 

The  cases  to  which  I  have  before  adverted 
will,  I  think,  be  found  to  contain  the  enumer- 
ation of  every  possible  principle  on  which  the 
creditor's  obligations  of  forbearance,  based  on 
these  composition  arrangements  can  be  said  to 
rest.  In  sketching  what  I  consider  the  result 
of  the  cases,  I  have  not  extenuated  those  obli- 
gations. Looking  at  them  as  between  the  debt- 
or and  creditor,  they  would,  as  we  have  seen, 
depend  on  nothing  but  an  accord,  which,  till 
executed,  binds  not.  Relatively  to  creditors, 
the  agreement  is  binding  per  se,  provided  it  be 
followed  up;  and  the  law  will  insist  on  its  ex- 
ecution in  good  faith,  setting  aside  all  secret 
terms  made  by  the  creditor  with  the  debtor, 
more  favorable  to  the  former  than  is  allowed 
to  the  other  creditors;  and  this  on  the  princi- 
ple of  maintaining  integrity  towards  them  and 
humanity  to  the  debtor.  Abbott,  Ch  «/.,  in 
Turner  v.  Hoole,  ut  siipra;  Alsager  v.  Spald- 
ing,  4  Bing.  N.  C.,  407. 

But  I  have  met  with  no  case  which  denies  to 
the  creditor  an  open  withdrawal  of  his  name, 
with  the  consent  of  the  debtor,  as  was  prac- 
ticed here.  In  saying  this,  the  court  labors 
under  the  disadvantage  of  being  left  to  their 
own  unassisted  means  of  research;  for  not  a 
solitary  case  or  book  was  cited  by  either  of 
the  learned  counsel  on  the  argument.  This  was 
wrong,  for  no  doubt  the  subject  is  much  more 
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familiar  in  the  place  of  their  residence,  and 
where  these  parties  reside,  and  where  the 
cause  was  tried,  than  in  any  other  part  of  the 
State.  I  can  only  say,  I  have  bestowed  on  the 
question  what  attention  and  research  my  time 
has  allowed.  After  all,  the  debtor  is  the  man 
most  interested  in  seeing  that  the  arrangement 
be  carried  out.  Both  he  and  anyone  of  the 
creditors  have,  I  think,  room  at  any  stage  of 
its  progress,  for  an  honest  open  retraction, 
such  as  they  mutually  stipulated  for  here,  and 
mutually  executed  by  their  positive  acts. 
There  is  no  fraud  to  redress.  Independently 
3O2*J  of  that,  *in  all  the  cases  I  have  seen 
where  the  creditor  was  holden  to  have  been 
bound,  he  has  arbitrarily  refused  to  go  on, 
without  the  consent  of  the  debtor,  after  his 
conduct  might  be  deemed  to  have  drawn  in 
other  creditors  to  execute  a  deed  of  composi- 
tion, and  all  was  arranged,  and  strict  perform- 
ance finally  tendered  to  him  according  to  the 
terms  which  he  had  proposed.  The  strongest 
case  is  Bradley  v.  Gregory,  2  Camp.,  383,  and 
there  the  creditor  had  been  zealous  and  active 
in  causing  all  the  other  creditors  to  sign  the 
deed.  He  had  drawn  them  into  a  course  of 
action  by  which  their  rights  were  affected  as 
well  as  those  of  the  insolvent,  and  drew  back 
on  the  tender  being  made.  Such  conduct  al- 
ways works  an  estoppel  in  pais.  Ld.  Ellenbor- 
ough  held  there  was  in  effect,  satisfaction  as 
well  as  accord.  In  Steinman  v.  Magnus,  Id., 
124;  8.  C.,  11  East,  390,  the  composition  mon- 
ey had'  been  actually  paid.  All  the  cases  hold 
that  if  the  terms  of  the  composition  agreement 
be  not  exactly  followed  out  by  at  least  a  tend- 
er of  the  substituted  securities  at  the  very 
day,  the  creditor  is  remitted  to  his  remedy  for 
the  whole  original  debt.  True,  in  Boothby  v. 
Sowden,  3  Camp.,  174,  Ld.  Ellenborough,  Oh. 
J.,  held  it  lay  with  the  plaintiff  to  show  an  in- 
fraction; but  afterwards,  in  Cranley  v.  Hillary, 
2  Maule  &  S.,  120,  the  whole  court,  headed  by 
the  same  learned  Chief  Justice,  repudiated  that 
rule,  as  a  general  one,  saying  it  was  most  prob 
ably  laid  down  on  peculiar  circumstances. 
This  has  been  followed  by  Oughton  v.  Trotter, 
2  Nev.  &  M.,  71;  and  see  Ward  v  Bird,  5 
Carr.  &  P.,  229.  There  is  no  difference  in 
principle  between  these  latter  cases  and  Booth- 
by v.  Sowden.  That  went  on  the  onus  pro- 
bandi,  which  clearly,  according  to  all  analogy, 
should  lie  on  the  debtor.  He  is  seeking  to  dis- 
charge a  larger  claim  by  substituting  security 
for  a  smaller  one  in  pursuance  of  a  condition 
precedent  which  he  has  stipulated  to  perform. 
It  was  said,  in  argument,  that  these  plaintiffs 
could  not  recover  an  amount  even  to  the  extent 
of  the  security  proposed  to  be  substituted,  be- 
cause it  was,  according  to  the  terms  of  the 
proposals,  to  be  given  only  on  the  creditors 
surrendering  their  debts.  This  is  taking  pretty 
high  ground  for  an  insolvent  debtor,  claiming 
3O3*]  the  favor  of  *being  let  off  on  securing 
only  a  part.  Still  it  is  not  deniable,  perhaps, 
that  creditors  may,  by  the  terms  of  the  com- 
position, take  the  burden  of  such  a  condition 
on  their  own  shoulders;  nor  is  it  necessary,  in 
my  opinion,  for  the  plaintiffs  to  deny  here  that 
they  did  so  originally.  The  fatal  answer  is, 
that  so  far  as  lay  in  the  defendant's  power,  he 
positively  discharged  them  from  all  obligation 
by  a  writing  executed,  and  never  afterwards 
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made  any  attempt  to  renew  the  obligation. 
That,  we  have  already  in  part  seen,  need  not 
have  been  under  seal,  though  the  plaintiffs  had 
signed  and  sealed  a  consent  to  Heath's  re  as- 
signment. That  assignment  was  yet  m./?m'/ 
and  completed  afterwards.  Such  a  technical 
question,  perhaps,  need  not  be  considered;  for, 
after  what  passed  between  both  parties,  no 
one  could  suppose  that  steps  would  be  taken 
by  the  plaintiffs  or  the  defendant  towards 
completing  the  proposals  as  between  them- 
selves. But  the  basis  of  the  whole  was  not 
sealed.  The  assent  to  Heath's  re  assignment 
referred  to  the  proposals  which  were  not  sealed, 
and  the  proposals  to  that;  both  were  a  part  of 
the  same  general  measure,  and  a  mutual  agree- 
ment to  rescind  the  one,  equally  affected  both, 
and  all  other  parts  of  the  machinery.  The 
names  of  the  plaintiffs  were,  in  effect,  as  com- 
pletely gone  from  the  proposals  as  from  the 
instrument  with  which  they  were  connected. 
One  must  necessarily  stand  or  fall  with  the 
other;  and  neither  had  any  existence  as  be- 
tween the  plaintiffs  and  defendant,  after  the 
names  of  the  plaintiffs  were  withdrawn,  and 
were  not  even  thought  to  have  existence  by 
either  party.  So  much  for  the  defendant's 
rights,  which  were  nothing.  As  before  re- 
marked, he  had  complete  power  to  annihilate 
whatever  rights  he  had  acquired  under  the 
proposals,  without  the  consent  of  the  creditors. 
In  the  ordinary  case  we  have  seen,  that  his 
mere  neglect,  his  withholding  a  tender  of  the 
substituted  security  for  one  day  beyond  the 
time  fixed  in  the  condition,  remits  the  credit- 
or; a  fortiori  where  the  neglect  is  agreed  upon, 
and  both  parties  join  in  releasing  each  other. 
This  defense  can  be  maintained  only  on  the 
rights  of  the  creditors;  as  to  the  defendant, 
there  is  neither  accord  nor  satisfaction.  And 
it  were  surely  a  novel  head  of  defense,  to  say 
*that  a  party  shall  be  protected  from  [*3O4: 
the  payment  of  an  honest  debt  whether  he  will 
or  no.  His  claim  to  exemption  was,  in  my 
opinion,  personal  to  himself  throughout.  He 
might  waive  it,  and  I  think  did  so  most  ef- 
fectually. On  the  whole,  giving  his  case  the 
most  favorable  construction,  it  came  entirely 
short  of  a  defense,  either  total  or  partial. 

It  follows  that  the  court  below  erred  in 
awarding  a  nonsuit.  The  judgment  must  be  re- 
versed, and  a  venire  de  novo  go  from  that  court, 
the  costs  to  abide  the  event. 

Cited  in-69  N.  Y.,  116 ;  85  N.  Y..  194 ;  9  Abb.  Pr., 
124 ;  4  Bos.,  118 ;  5  Bos.,  275 ;  1  Hilt.,  517 ;  32  Am.  Rep., 
783  (47  Wis.,  580,  581). 


HECKSCHER  ET  AL.  v.  McCREA. 

Contract  to  Load  a  Ship  to  a  Given  Number  of 
Tons — Failure  to  Furnish  the-  Entire  Amount 
— Master  May  Recover  Freight  for  Deficiency 
— Bound  to  Accept  Goods  from  Others  to  Com- 
plete Cargo,  and  Credit  Original  Charterer 
with  Net  Amount  Received. 

Where  a  party  contracts  to  load  a  ship  to  a  given 
amount  of  tons,  at  a  stipulated  price  per  ton,  and 
falls  short  in  shipping  the  whole  number  of  tons, 
the  owner  or  master  of  the  vessel  is  entitled  to  re- 
coyer,  in  the  nature  of  damages,  freight  for  the  de- 
ficiency ;  but  where  in  such  case  goods  are  offered 
by  a  third  person,  to  be  shipped  to  an  amount  suffi- 
cient to  make  up  the  deficiency  .though  at  a  reduced 
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rate  of  compensation,  but  still  at  the  current  prices, 
the  owner  or  master  of  the  vessel  is  bound  to  re- 
ceive such  goods,  and  place  to  the  credit  of  the  orig- 
inal charterer  the  net  Huntings  of  such  substituted 
cargo,  after  making  all  reasonable  deductions  re- 
sulting from  the  circumstances  of  the  case. 

Citations-3  Camp..  202,  428 :  Abb.  Ship.,  280,  281, 
178.  185,  199.  200.  201,  277,  278,  428  :  pt.  3,  ch.  1,  11,  sec. 
13  b,  p.  199,  Am.  ed.  1829;  5  Mtuile  &  S.,  180;  4  B. 
&  Aid..  60 ;  18  Johns.,  157 ;  2  Sum.,  589 :  3  Bos.  & 
P.  296,  n.;  21  Wend.,  457  :  Moll.,  B.  2,  ch.  4,  sec.  8 ;  6 
Bro.  P.  C.,  474,  Toinl.  ed.;  2  Gall  ,  61,  66, 74.  75  ;  15 
Johns.,  327  :  2  Stark.,  450 ;  2  Taunt.,  285 ;  11  East,  232; 
12  East,  494 :  3  Johns.,  342;  6  Bing.,  190 ;  3  Moore  &  P.. 
442. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Apr.  14,  1833,  a  contract  in  the 
nature  of  a  charter-party  was  entered  into  be- 
tween McCrea.  the  plaintiff  in  the  court  below, 
and  two  mercantile  firms  of  the  City  of  N.Y. , 
viz.:  C.  A.  &  E.  Heckscher,  and  Low,  Wilson 
&  Co..  the  defendants  in  the  court  below, 
whereby  McCrea  engaged  to  dispatch  the  ship 
Mary,  from  N.  Y.  to  Canton,  and  back  to  N. 
Y.,  with  liberty  to  touch  and  trade  at  Manilla, 
and  to  ship  in  the  vessel  from  Canton  to  Ma- 
nilla, merchandise  consigned  to  the  two  firms, 
to  the  amount  of  $22,500,  upon  the  gross  sales 
of  which,  they  should  be  entitled  to  a  commis- 
sion of  5  per  cent.,  including  a  guaranty.  In 
consideration  whereof,  the  two  firms  engaged 
to  ship  on  board  The  Mary,  at  Canton  or  Ma- 
nilla, merchandise  to  the  amount  of  330  tons 
measurement,  upon  which  they  would  pay  a 
freight  of  $32  per  ton,  measurement  of  40  cubic 
3O5*]  *feet.  60  days  from  the  arrival  of  the 
vessel  in  N.  Y.  The  ship  to  remain  in  Canton 
90  days,  for  the  purpose  of  unloading  and  load- 
ing. The  Mary  arrived  at  Whampoa(the  usual 
place  for  loading  and  discharging  cargoes  at 
Canton)  Jan.  27,  1834.  Merchandise  belong- 
ing to  the  Messrs.  Heckscher,  to  the  amount  of 
200  tons,  was  shipped  on  board  The  Mary  for 
her  return  voyage,  but  as  to  the  remaining  130 
tons,  their  agents  declined  to  furnish  the  mer- 
chandise, except  5  tons,  though  called  upon  to 
do  so  by  the  agents  of  McCrea.  After  much 
correspondence  on  the  subject,  the  agents  of 
the  Messrs.  Heckscher,  at  Canton,  Apr.  21,  ad- 
dressed a  note  to  the  agents  there,  of  McCrea, 
inquiring  whether  they  were  willing  to  have 
the  residue  of  Messrs.  Heckscher's  tonnage  in 
The  Mary  filled,  and  the  freight  specified  in  the 
bill  of  landing,  at  $20  per  ton,  with  the  under- 
standing that  the  rate  of  freight  proposed  by 
them  should  not  interfere  with  the  arrange 
ment  made  between  the  parties  at  home.  This 
offer  was  declined  by  the  agents  of  McCrea,  on 
the  ground  that  they  were  not  authorized  to 
receive  goods  on  any  terms,  other  than  at  the 
rate  of  $32  per  ton.  The  Mary  left  Canton 
Apr.  28.  on  her  return  home,  having  received 
on  board  only  5  tons  of  silk,  as  a  portion  of  the 
130  tons,  there  being  ample  room  for  the  re- 
mainder. At  the  time  of  the  offer,  thus  to  fill 
up  the  quantity  of  130  tons,  at  a  freight  of  $20 
per  ton,  the  agents  had  no  goods  on  hand  be- 
longing to  the  Messrs.  Heckscher  or  to  the  oth- 
er firm,  but  they  had  upwards  of  200  tons  of 
tea  under  their  control,  which  they  were  au- 
thorized by  the  owners  thereof,  to  ship  to  the 
U.  S.,  at  the  current  rate  of  freight,  which 
was  then  $20  per  ton,  and  which  was  shipped 
by  other  vessels  at  that  rate  of  freight.  Upon 
this  state  of  facts,  McCrea  brought  an  action 
of  assumpsit  against  the  other  parties  to  the 
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contract,  claiming  to  recover  the  amount  of  de- 
ficient freight.  The  judge  instructed  the  Jury 
that  the  captain  of  the  ship  was  not  bound  to 
take  on  board  at  Canton  goods  belonging  to 
persons  other  than  the  Messrs.  Heckscher,  and 
to  sign  bills  of  lading  therefor  at  a  less  rate  of 
freight  than  that  stipulated  for  in  the  agree- 
ment; and  if  he  was  so  bound,  still  that  the 
letter  of  the  agents  of  *Apr.  21,  did  not  [*3O6 
in  judgment  of  law  amount  to  such  an  offer  or 
tender  of  freight,  as  imposed  on  the  captain 
the  obligation  to  take  such  goods  on  board. 
The  defendants  excepted  to  the  charge,  and 
the  jury  found  a  verdict  for  the  plaintiff,  for 
$5,200,  on  which  judgment  was  entered.  The 
defendants  sued  out  a  writ  of  error. 

M<**r*.  F.  B.  Cutting-  and  J.  Anthon,  for 
the  plaintiffs  in  error,  insisted  that  the  agents 
of  the  plaintiffs  below  were  bound  to  have  re- 
ceived the  cargo  proposed  to  be  substituted 
upon  the  terms  offered,  as  by  so  doing,  $20  out 
of  every  $32  of  the  tons  deficient  would  have 
been  saved,  and  no  possible  injury  would  have 
accrued  to  their  principal,  as  his  rights  .under 
the  original  contract  were  expressly  proposed 
to  be  reserved.  They  cited  Abb.  Ship.,  pt.  3, 
ch.  1,  sec.  3,  and  ch.  7,  sec.  2;  Holt,  Ship..  322, 
475;  13  East,  566;  10  Id.,  379;  1  Taunt.,  300;  5 
Maule.  &  S.,  180;  4  B.  &  Aid.,  50;  18  Johns., 
157;  2  Sumner,  589;  6  Pick.,  248;  4  Cow.,  478; 
8  Cr..  49;  3  Camp.,  202;  6  Ring.,  190. 

Messrs.  J;  Prescott  Hall  and  D.  Lord, 
Jr.,  for  the  defendant  in  error,  insisted  that 
the  letter  of  the  agents  of  the  defendant*  under 
date  of  Apr.  21,  1834,  was  not  an  offer  of  any 
merchandise,  nor  notice  of  any  being  ready 
for  shipment;  it  was  a  proposal  for  anew  agree- 
ment on  behalf  of  new  parties.  It  was  not  an 
offer  of  merchandise  for  shipment  on  behalf 
of  the  defendants,  and  was  nt>t  binding,  be- 
cause accompanied  with  a  condition  variant 
from  the  contract.  And  at  all  events  the  master 
was  not  bound  to  accept  the  proposal  They 
cited  Lawcs,  Ship  ,  118. 122,  316,  344;  2  Taunt., 
285;  2  Sumner,  589,  600;  Cro.  Eliz.,  172;  2 
Saund.,  837;  3  Johns.,  842;  Abb.  Ship.,  pt.  8, 
ch.  1,  sec.  19. 

By  the  Court,  Cowen.  J.  This  is  an  action 
for  dead  freight,  which  the  plaintiff  below 
claimed  to  have  earned  under  a  special  con- 
tract. The  plaintiff  agreed  to  allow  a  space  of 
830  tons  measurement  in  the  ship  Mary,  on  her 
return  voyage  from  China  to  N.  Y. ;  the  de- 
fendants on  their  part  *to  fill  so  much  [*3O7 
of  the  ship  and  pay  $32  per  ton.  The  ship  lay 
at  Canton  for  the  term  stipulated,  in  the  course 
of  which  time  she  received  cargo  from  various 
shippers;  and,  among  others,  the  defendants 
filled  up  200  out  of  their  330  tons.  As  to  the 
residue,  which  all  parties  relied  would  be  filled 
by  Low,  Wilson  &  Co.,  there  was  a  failure;  if 
we  except  a  trifling  amount  of  silk  furnished 
by  Russell  &  Co., who  it  is  agreed  were  the  sole 
agents  of  the  former  at  Canton, and  were  looked 
to  by  all  concerned  as  the  only  persons  who 
were  expected  to  fill  the  130  tons.  This  was  as 
well  known  to  Blight  &  Co.,  the  plaintiff's 
agents,  and  to  the  master  of  The  Mary,  as  to 
any  other  person.  All  the  defendants  resided 
in  the  City  of  N.  Y.,  and  to  them  the  ship  was 
to  be  consigned.  A  good  deal  of  intercourse 
by  way  of  notes  or  letters  and  otherwise  passed 
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between  Blight  &  Co. ,  who  had  the  charge  of 
the  plaintiff's  business  at  Canton  in  respect  to 
the  cargo  of  The  Mary,  and  Russell  &  Co. ; 
and  by  Apr.  21,  about  a  week  before  the  time 
fixed  for  her  departure,  all  prospect  having 
failed  that  Low,  Wilson  &  Co.  would  be  able 
to  perform,  Russell  &  Co.  proposed,  on  their 
own  account,  to  fill  the  space  at  $20  per  ton, 
bills  of  lading  to  be  signed  accordingly,  under 
a  stipulation  that  the  transaction  should  not  in- 
terfere with  the  original  contract.  This  was 
•declined,  on  the  sole  ground  of  Blight  &  Co. 
having  no  authority  to  consent  that  the  bills 
«hould  stand  at  less  than  $32.  In  consequence 
of  this  refusal, in  which  the  master  participated, 
The  Mary  came  home,  for  so  much,  an  empty 
ship;  and  the  defendants  below  have  been  sub- 
jected in  damages  to  nearly  two  thirds  more 
than  if  the  plaintiff's  agents  had  thought  them- 
selves warranted  in  taking  the  goods  at  the 
freight  proposed.  No  want  of  good  faith  is, 
perhaps,  imputable  to  any  one  concerned.  The 
failure  of  Low,  Wilson  &  Co.  to  supply  the 
.goods,  doubtless,  arose  from  accident;  and  the 
refusal  to  receive  the  goods  proposed  as  a  sub- 
stitute, seems  to  have  turned  on  a  scruple  of 
the  master,  who  supposed  that  his  signing  bills 
•of  lading  at  $20  wo"uld  annul  the  stipulation 
for  $32  contained  in  the  freight  contract. 

It  may  be  conceded  that  if  the  offer  of  goods 
by  Russell  &  Co.  had  proposed  them  in  ful- 
3O8*]  fillment  of  the  stipulation  in  *the  con 
tract,  it  would  have  been  the  duty  of  the  plaint- 
iff's agent  to  refuse  them  on  such  terms.  A 
tender  of  payment  or  performance  must  always 
be  unqualified;  and  in  the  case  of  cargo  tend- 
ered under  a  charter-party,  this  is  in  general 
•especially  important,  because,  by  signing  bills 
for  less  than  the  stipulated  freight,  though  «it 
may  not  affect  the  owner's  personal  remedy 
against  the  merchant,  the  master  may  lose  his 
lien  for  the  balance.  The  owner  is  entitled  not 
only  to  the  security  of  the  charter  party  ;  but 
to  the  additional  right  of  lien  for  the  whole 
freight  which  grows  out  of  the  nature  of  the 
•contract.  It  was  upon  this  ground  thatLd.  El- 
lenborough  proceeded  in  the  case  of  Hyde  v. 
WittM,  3  Camp.,  202.  The  defendant  stipulated 
by  his  charter-party  to  furnish  a  full  cargo  of 
sugar,  and  pay  freight  at  the  rate  of  10s.  6d. 
per  ewt. ;  but  on  the  ship  arriving  at  Jamaica, 
his  agent  tendered  the  sugar.insisting  that  bills 
of  hiding  should  be  signed  at  10s.  "That  was 
held  to  be  a  defective  tender ;  that  the  master 
might  treat  it  as  a  refusal  to  perform  ;  might 
regard  the  contract  as  broken,  and  recover  for 
dead  freight.  Ld.  Ellenborough  did  not  ray, 
however,  that  the  bill  of  lading  being  signed 
in  the  terms  proposed  would  discharge  the  de- 
fendant from  his  personal  stipulation  to  pay 
10s.  Qd.  ;  and  clearly  it  would  not  have  any 
such  effect.  He  said  the  master  must  deliver 
the  goods, on  payment  of  the  freight  mentioned 
in  the  bill  of  lading.  This  must  have  been,  be- 
•cau.se  it  so  provided  by  its  own  terms ;  but 
such  delivery  would  be  in  no  way  incompati- 
ble with  a  remedy  by  action  for  the  agreed 
amount  of  freight  in  the  charter-party.  The 
right  of  lien  is  merely  to  secure  what  is  due  for 
the  labor  of  the  ship;  it  is  for  the  benefit  of  the 
master  or  owner,  and  may,  like  any  other  se- 
curity, be  waived  by  the  party  to  be  benefited, 
•without  impairing  his  right  to  a  remedy  byac- 
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tion.  Abb.  Ship., 280,  281,etseg.,  Am.  ed., 1829, 
and  cases  cited.  It  is  entirely  clear,  therefore, 
that  even  if  goods  should  be  accepted  and  bills 
of  lading  signed  at  a  rate  inferior  to  that  fixed 
by  the  charter-party,  it  could  in  no  way  affect 
this  beyond  the  right  of  lien  arising  from  it. 
In  the  case  at  bar,  it  is  quite  doubtful  whether 
the  stipulation  as  to  the  *time  of  pay-  [*3O9 
ment  did  not  waive  that  right;  it  postpones  the 
time  60  days  after  the  arrival  of  the  goods  in 
N.  Y. — a  term  which  was  probably  altogether 
beyond  a  reasonable  one  for  their  discharge  and 
delivery.  If  that  were  so,  the  lien  was  waived 
according  to  all  the  cases.  Chase  v.  Westmore,5 
Maule  &  8.,  180;  Crawshay  v.  Homfray,  4  B. 
&  Aid.,  50;  Chandler  v.  Belden,  18  Johns.,  157; 
Certain  Logs  of  Mahogany,  2  Sumn.,  589. 

But  I  forbear  to  pursue  the  inquiry  as  to  the 
rights  and  obligations  of  these  parties  in  their 
course  towards  a  compliance  with  the  contract. 
I  agree  that  the  owner  and  his  agents  might  in- 
sist on  its  exact  terms. at  least  the  substance  of 
them,  being  followed.  The  question,  I  think, 
is  not  alone  whether  Blight  &  Co.  or  the  master 
were  bound  to  take  the  goods  offered  by  Rus- 
sell &  Co.  in  performance.  All  idea  of  per- 
formance had  by  this  time  been  abandoned  by 
both  sides.  It  was  completely  ascertained  that 
Low,  Wilson  &  Co.  could  not  fill  the  130  tons, 
and  the  ship  was  not  even  bound  to  remain  till 
the  lay-days  had  expired  with  any  view  to  per- 
formance. Blight  v.  Page,  3  Bos.  &  P.  ,295,  n.; 
Abb.,  Ship.,  428,  Am.  ed.,  1829.  And  if  there 
were  nothing  more  in  the  case,  the  master 
might  have  immediately  weighed  anchor  and 
sailed  for  home.  The  defendant's  contract 
might  be  considered  as,  pro  tanto,  already 
broken  and  the  master  absolved  from  the  duty 
of  all  further  stay. 

The  more  grave  question  is,however,wheth- 
er,  under  such  a  concourse  of  circumstances, 
the  master  did  not  owe  another  duty  to  the 
defendants  which  he  has  unwarrantably  re- 
fused to  discharge.  By  failing  to  perform,  and 
that  promptly,  I  admit  the  defendants  had  al- 
ready subjected  themselves  to  an  action  for 
damages.  That  they  do  not  deny;  but  it  by 
no  means  follows  that  where  a  man  has  hired 
out  the  services  of  his  person  or  his  property 
at  a  stipulated  price,  and  the  employer  has 
failed  to  perform,  the  employe  may,  either  by 
lying  still,  or  omhting  to  engage  otherwise  in 
the  general  line  of  his  business,  as  a  matter  of 
course  subject  his  employer  to  a  payment  of 
the  whole  contract  price.  We  lately  had  occa- 
sion to  consider  this  rule  as  applied  to  canal 
freight  in  Shannon  v.  Comstock,  21  Wend.  ,457. 
*And  I  will  only  repeat  as  to  the  gen-  [*31O 
eral  ground,  the  remark  of  Mellen,  Ch.  J. ,  in  a 
case  there  cited:  "If  the  party  entitled  to  the 
benefit  of  the  contract  can  protect  himself 
from  a  loss  arising  from  a  breach,  at  a  reason- 
able expense,  or  with  reasonable  exertions,  he 
fails  in  his  social  duty  if  he  omit  to  do  so  re- 
gardless of  the  increased  amount  of  damages 
for  which  he  may  intend  to  hold  the  other  con- 
tracting party  liable."  A  doctiine  so  sound  in 
morals  I  never  could  have  suspected  to  be 
wanting  in  any  department  of  the  law,  till  I 
heard  it  denied  as  to  maritime  contracts  by 
the  candid  and  able  counsel  who  argued  for 
these  defendants  in  error.  Even  they  admitted 
that  the  case  at  first  struck  the  court  below, 
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much  as  we  told  them  it  did  us  upon  the  argu- 
ment; and  I  cannot  but  suppose  that  the  de- 
cision we  are  called  to  review  must  have  finally 
turned  upon  a  course  of  technical  reasoning, 
perhaps  an  application  of  positive  authorities 
which  I  have  not  been  able  to  regard  as  at  all 
controlling  the  question.  On  the  contrary,  I 
have  looked  into  the  rule  of  damages  for 
breach  of  charter-parties  as  laid  down  by  Ab- 
bott on  Shipping  and  other  books;  and  so  far 
as  I  have  been  able  to  discover,  especially  in 
those  which  treat  of  the  English  rule,  they  ac- 
cord with  the  general  one  laid  down  by  the 
Chief  Justice  of  Me.  When  the  merchant  is 
not  ready  to  lade  on  board,  the  master  is  at 
liberty,  and  may  recover  damages.  Molloy,  B. 
2,  ch.  4,  sec.  3;  Jamiesonv.  Lawie,  Abb. Ship., 
185,  Am.  ed.,  1829;  8.  C.,  6  Bro.  P.  C.,  474, 
Toml.  ed.;  Thompson  v.  Inglu,  3  Camp.,  428; 
Kleine  v.  Catara,  2  Gall.,  61,  74,  75.  That  is 
to  say,  in  effect,  the  vessel  becomes  a  gen 
eral  ship,  and  the  master  may  contract  with 
another.  And  this  is  said  by  Molloy,  even 
though  part  of  the  lading  be  put  on  board. 
Abbott  says  he  ought  not  to  take  in  other 
goods,  if  the  ship  be  freighted  by  the  agent, 
without  the  merchant's  consent,  unless  he  be 
insolvent,  in  which  case  the  master  may  take 
other  goods  to  secure  his  freight.  This  distinc- 
tion rests  on  the  ground  that  the  responsible 
merchant,  upon  whom  the  loss  is  to  fall,  may 
take  it  upon  himself  and  order  the  ship  to  sail. 
Abb.  Ship,  178,  ed.  before  cited.  It  may  be 
admitted  as  a  general  rule  that,  in  a  case  of  the 
31  1*J  *breach  supposed,  the  master  or  owner 
shall  be  entitled  to  recover  as  damages  freight 
for  the  entire  deficiency.  Duffie  v.  Hayes,  15 
Johns.,  327;  Thomas  v.  Clarke,  2  Stark.,  450; 
Abb.  Ship.,  277,  278,  ed.  before  cited,  sec.  2, 
and  cases  cited.  The  question  is,  however, 
under  what  circumstances  the  merchant  may 
demand  that  his  case  be  made  an  exception. 
One  clearly  is,  where  the  master  has,  in  fact, 
taken  other  goods  and  made  a  profit.  In  such 
ease.unless  there  be  something  specially  against 
it  in  the  charter-party,  the  profit  is  received 
and  allowed  by  way  of  recoupment.  This  is  so 
plain  as  to  be  assumed  in  the  last  edition  of 
Abbott  which  I  have  seen.  The  book  says  the 
remedy  for  the  breach  of  a  general  covenant 
to  load  the  ship  is  an  action  for  damages,  in 
estimating  which  a  deduction  is  to  be  made 
for  such  benefit,  if  any,  as  the  master  might 
derive  from  bringing  the  goods  of  other  per- 
sons. Abb.  Ship.,  pt.  3,  ch,  1,  sec.  13  b,  p. 
199,  Am.  ed.,  1829.  The  case  of  Bell  v.  Filler, 
2  Taunt..  285,  was  cited  on  the  argument  of 
the  case  at  bar  to  prove  the  contrary;  but  the 
place  now  cited  from  Abbott  is  a  commentary 
on  that  case,  and  distinguishes  it  from  a  general 
covenant  to  load.  In  that  case,  there  was  a 
special  stipulation  that,  on  failure  to  load  the 
ship,  the  charterer  should  pay  a  particular  sum, 
and  the  ship  be  at  liberty  to  return.  That  was 
held  to  release  the  claim  to  recoupment  of  what 
the  ship  had  earned  after  the  failure.  The  case 
goes  to  confirm  the  general  rule.  Indeed, on  a 
like  special  clause  coming  in  question  a  short 
time  before,  in  the  K.  B.,  it  was  not  thought 
to  take  the  case  out  of  the  general  rule.  Puller 
v.  Staniforth,  11  East,  232;  though  that  court 
afterwards  agreed  with  the  decision  in  the  C. 
P.  Putter  v.  HaUiday,  12  Id.,  494.  So,  says, 
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Abbott,  section  last  cited,  p.  200,  there  is  a  rule 
in  the  French  Ordinance,  importing  that  "the 
merchant  who  does  not  load  (he  goods  men- 
tioned in  the  charter- party,  shall,  nevertheless, 
pay  the  freight  as  if  the  whole  had  been  laden." 
Yet  he  adds,  at  the  commentary  both  of  Valin 
and  Pothier.  on  this  rule,  that  if  the  master  pro 
cure  goods  from  other  persons,  the  freight  that 
he  derives  of  them  shall  go  in  diminution  of  i  lie 
sum  to  be  paid  by  the  merchant;  *for  [*3 1  2 
the  ordinance  awards  the  whole  to  him  only 
by  way  of  indemnity.  All  this  is  said  of  a 
hiring  of  the  whole  ship  by  the  merchant, 
which  I  take  to  be  a  stronger  case  against  him 
than  a  partial  hiring,  or  contract  to  supply 
only  a  part  of  the  cargo.  The  rule,  therefore,, 
applies  more  clearly  in  the  latter  case;  the  au- 
thorities are  more  numerous,  more  direct  and 
speak  with  less  caution  as  to  the  course  of  the 
master  in  taking  freight  from  third  persons. 
The  remarks  in  Abbott,  edition  before  cited, 
199-201,  apply  to  the  breach  of  a  covenant, 
both  for  a  general  and  partial  loading.  At  page 
277,  the  book  lays  down  the  rule  thus:  "And 
where  agaiu  he  has  covenanted  to  furnish  a 
complete  lading,  or  a  specific  number  of  casks 
or  bales,  and  failed  to  do  so,  he  must  make 
good  the  loss  which  the  owners  have  sustained 
by  the  failure,  to  be  settled  in  case  of  disagree- 
ment, by  a  jury,  who  will  take  all  the  circum- 
stances into  their  consideration,  and  make  due 
allowance  to  the  merchant,  for  the  profit  which 
the  master  may  have  made  by  bringing  the 
goods  of  other  persons,  if  any  have  been, 
brought."  This  rule  was  distinctly  asserted 
by  Story,  J.,  on  a  stipulation  for  part  of  a  cargo, 
in  Kleine  v.  Catara,  2  Gall.,  61,  66,  and  I  can- 
not find  that  it  has  ever  been  doubted,  where 
llje  charter  party  does  not  itself  fix  a  different 
rule  of  damages.  This  is  sometimes  done,  as  I 
before  noticed;  and  where  the  covenant  is  par- 
tial, a  French  Ordinance  allows  the  withdrawal 
of  the  goods  by  the  merchant  on  paying  a 
moiety  of  the  freight.  Abb.,  200,  ed.  before 
cited.  A  special  clause  may  be  seen  in  Roltert- 
son  v.  Bethune,  3  Johns.,  342.  There  it  was 
that,  if  the  charterer  failed  to  furnish  a  certain 
portion  for  a  return  cargo,  he  should  pay 
$1,300  for  the  freight  of  the  outward  cargo. 
Such  ordinances  and  stipulations  all  imply, 
what  the  books  assert  that  the  damages  may 
by  no  means  come  up  to  the  freight  agreed. 
The  government  in  one  case,  and  the  parlies  in 
the  other,  seek  to  liquidate  them  by  positive 
provision.  A  recovery  is,  in  the  latter  case, 
had  under  the  notion  of  stipulated  damages. 
In  the  case  at  bar,  there  was  no  such  stipula- 
tion; there  was  no  statute;  and  there  can  be  no 
doubt  that  had  the  master  taken  the  freight 
offered  by  Russell  &  Co.  it  would,  in  legal  ef- 
fect, *have  saved  to  the  defendants  $20  [*3 1  & 
out  of  $32  of  each  ton  remaining  unoccupied. 
But  the  master  chose  to  decline  taking  it. 
We  have  so  far  examined  his  right  only.  Hav- 
ing the  power  to  rescue  the  shippers  from 
more  than  one  half  the  damages  arising  from 
their  misfortune  (for  no  fraud  is  pretended), 
was  it  his  duty  to  do  it?  It  appears  to  me  that 
Ld.  Tenterden  answers  this  question  directly 
in  Abb.  Ship..  428,  ed.  before  cited,  pt.  3,  ch. 
11,  sec.  2.  He  is  speaking  particularly  of  a 
merchant  hiring  a  ship  to  go  to  a  foreign  port, 
and  covenanting  to  furnish  a  lading  there,  but 
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his  performance  being  prevented  by  a  prohi- 
bition of  the  foreign  government  against  ex- 
portation. After  citing  cases  to  show  that  his 
obligation  is  not  thereby  dissolved,  as  it  would 
be  by  a  prohibition  of  the  merchant's  own  gov- 
ernment, the  book  adds  :  "  But  in  such  case, 
or  if  the  default  be  owing  to  the  personal  neg- 
lect or  inability  of  the  freighter,  and  not  to  any 
general  cause,  the  master,  on  his  arrival  at  the 
port  of  lading,  should  obtain  another  cargo,  if 
possible,  from  other  persons,  and  not  sullenly 
hoist  sail  and  depart,  in  order  to  charge  the 
merchant  with  the  whole  freight.  And  if, 
upon  the  ship's  arrival/he  is  informed  that  the 
merchant  is  unable  to  furnish  the  lading,  he 
cannot,  by  waiting  the  time  appointed  in  the 
charter-party,  charge  the  merchant  with  the 
demurrage."  It  is  scarcely  necessary  to  add 
that  the  learned  writer  thus  puts  the  very  case 
at  bar,  and  applies  the  very  principle  cited 
from  the  opinion  of  Mellen,  Ch.  J.,  and  which 
we  applied  as  the  rule  of  damages  for  violat- 
ing an  agreement  to  furnish  freight  for  a  canal- 
boat,  in  Shannon  v.  Comstock.  The  same  rule 
in  substance  was  asserted  in  an  earlier  edition 
by  Ld.  Tenterden  himself.  Vide  Am.  ed. ,  1822. 
Both  the  books  were  edited  here  by  Mr.  J. 
Story,  who  seems  judicially  to  approve  of  the 
rule  in  question  by  what  he  said  of  it  in  Kleine 
v.  Catara,  2  Gall.,  75.  The  case  of  Blight  v. 
Page,  3  Bos.  &  P.,  295,  n.,  is  relied  on  in  both 
editions;  and  that  branch  of  the  decision  which 
denies  all  allowance  to  the  master  for  demur- 
rage does  contain  a  principle  sufficient  to  war- 
rant the  rule  in  the  full  extent  to  which  it  is 
laid  down  by  the  last  edition  of  Abbott.  It 
3 14*]  *shows  not  only  that  the  master  has  a 
duty  to  perform,  but  that  if  he  do  not  perform 
it  and,  on  the  contrary,  so  conduct,  without, 
necessity  and  on  full  notice,  as  to  enhance  the 
mischief  under  a  belief  that  the  freighter  must 
bear  all  the  loss,  he  cannot  recover  in  respect 
to  damages  thus  incurred,  thus  drawn  upon 
himself  by  his  own  voluntary  unnecessary  act. 
In  the  language  of  Ld.  Kenyon,  there  would 
be  no  pretense  for  damages. 

True,  the  master  must  be  governed  accord- 
ing to  circumstances.  In  case  of  a  China  ship, 
her  lay-days  nearly  out,  with  a  valuable  cargo 
already  on  board,  bound  on  one  of  the  longest 
voyages  in  the  world,  I  agree  there  was  little 
or  no  chance  to  search  out  goods  for  the  130 
tons.  A  short  inquiry  for  them  was  all  that 
could  be  exacted.  But  the  goods  were  laid  in 
his  way.  Freight  was  low,  and  he  could  not 
expect  the  $32  per  ton.  Russell  &  Co.  offered 
at  the  same  rate  which  they  afterwards  paid  to 
another  ship.  No  two  men  can  differ  on  what 
sound  morals  required  of  the  owner  and  mas- 
ter. The  only  excuse  in  this  respect  was  the 
fear  entertained  of  dissolving  the  original  con- 
tract. But  the  duty  was  more  than  one  of  mere 
imperfect  obligation.  The  master  would  have 
been  legally  bound  to  take  the  goods,  whether 
offered  by  Russell  &  Co.  or  a  stranger.  I  un- 
derstand the  offer  as  being  made  of  their  own 
goods.  The  refusal  was  the  more  unaccount- 
able inasmuch  as  Russell  &  Co.  offered  to  do 
all  in  their  power  to  obviate  the  scruple  which 
was  started.  Some  little  latitude  in  so  serious 
a  matter  should  be  accorded  to  the  foreign 
agent.  There  was  nothing  in  the  contract  re- 
quiring the  shipment  to  be  of  the  defendant's 
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own  goods.  They,  therefore,  had  a  right  to 
underlet  their  share  in  the  ship  at  the  contract 
price  or  at  a  still  higher  rate.  Mic7ienson  v. 
Begbie,  6  Bing.,  190.  And  why  not  for  a  lower 
rate,  without  prejudice  to  the  owner's  original 
claim  ?  In  the  case  cited  the  sub  contract  was 
compared  to  an  underletting  by  a  lessee.  What 
difference  to  the  landlord,  if  his  rent  be  secure, 
whether  his  tenant  get  more  or  less  than  the 
original  rent?  The  case  at  bar  comes  very 
near  in  principle  to  that  in  Bingham,  which  is 
reported  nioie  at  large  in  3  Moore  &  P.,  442. 
*But,  independently  of  that,  take  the  [*315 
rule  of  Ld.  Tenterden,  that  the  master  should 
obtain  another  cargo,  if  possible,  and  it  is  clear 
the  verdict  below  was  too  large  by  more  than 
half.  Much  was  said  in  argument  of  the  In- 
convenience to  which  masters  will  be  subject- 
ed by  thus  making  their  ship  a  general  one. 
Among  others,  the  loss  of  lien  secured  by  the 
charter  party  was  repeatedly  mentioned  ;  and 
I  have  admitted  all  the  force  that  objection  can 
claim.  It  is  confined  to  an  offer  of  perform- 
ance. If  it  have  any  force,  it  must  lie  there. 
The  question  of  indemnity  is  entirely  another 
matter.  The  proposed  bill  of  lading  might 
provide  for  a  lien  pro  tanto.  Surely  that  would 
not  be  diminishing  the  security.  It  was  safer 
for  all  concerned.  Goods  subjected  to  a  lien 
for  only  a  portion  of  the  original  freight  were 
better  than  an  empty  ship.  Their  receipt  on 
still  more  unfavorable  terms  might,  under  the 
circumstances,  have  been  an  object  with  both 
owner  and  freighter.  Suppose  there  had  been 
a  total  failure  of  all  contract  cargo  ;  was  the 
ship  to  return  empty  because  freight  had  fallen 
iu  the  market?  The  right  of  lien,  if  there  were 
any,  remained  as  to  all  the  goods  on  board 
upon  Apr.  21 ;  and  an  acceptance  of  the  offer 
would  probably  have  enlarged  it.  At  all  events, 
it  would  have  added  to  the  security  for  that 
portion  of  the  freight  covered  by  the  contract 
of  the  defendants.  Then,  it  is  said,  thus  mak- 
ing the  ship  general  and  forcing  goods  on  the 
master,  would  make  him  a  common  carrier 
and  collector  for  as  many  persons  as  the 
freighter  may  choose  to  let  in  under  his  con- 
tract. That  again  is  supposing  the  freighter 
to  make  the  offer  in  the  name  and  right  of  his 
contract.  In  what  manner  he  might  under- 
let would  be  one  question  ;  and  if  any  very  se- 
rious prejudice  were  like  to  ensue  to  the  gen- 
eral interests  of  the  voyage  or  the  ship,  that 
might  be  an  argument  against  taking  the  sub- 
stituted goods  in  any  view.  Here  the  agents 
and  master  would  not  stop  to  inquire  how  that 
matter  was  under  the  offer  of  Russell  &  Co. 
They  at  once  took  the  ground  of  no  authority 
to  receive  goods  under  the  most  convenient  ar- 
rangement. Beside,  if,  in  order  to  mitigate 
damages,  the  goods  are  received  upon  a  new 
contract  onerous  and  expensive  *be-  [*316 
yond  the  terms  of  the  original  charter  party, 
that  would  take  from  the  amount  to  be  de- 
ducted. The  rule  of  assessing  damages,  as  laid 
down  for  such  a  case  by  the  last  edition  of 
Abb.,  pt.  3,  ch.  1,  sec.  13' 6,  p.  199,  Am.  ed., 
1829,  is  thus:  "In  estimating  the  damages, 
the  jury  would  make  a  deduction  for  such 
benefit,  if  any,  as  the  master  might  derive  from 
bringing  the  goods  of  other  persons  ;  but  if  he 
should  have  been  obliged  to  return  empty, 
they  would  award  damages  equivalent  to  the 
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sum  that  would  have  been  payable  by  the  mer 
chant  for  a  full  cargo — taking  care  on  the  one 
hand  that  the  master  should  lose  nothing,  and 
on  the  other  hand  that  he  should  gain  nothing 
by  the  breach  of  the  merchant's  contract." 

The  objection  as  to  the  form  of  the  offer 
from  Russell  &  Co.  is  answered  by  the  nature 
of  the  master's  duty.  That  was  to  seek  for 
freight  and  obtain  it  if  possible.  Of  course  he 
was  bound  to  make  the  suggestion  that  it 
could  be  had,  coming  from  persons  respect- 
able as  Russell  &  Co.  appear  to  have  been,  the 
foundation  for  inquiry  and  final  acceptance  of 
such  freight  as  it  might  lead  to,  if  that  could 
be  obtained  on  reasonable  terms.  He  was 
bound  to  meet  any  offer  more  than  half  way. 

I  think,  on  the  whole,  that  the  plaintiffs  in 
error  have  reason  to  complain  of  the  rule  of 
damages  adopted  by  the  court  below;  and,  for 
that  cause,  the  judgment  should  be  reversed;  a 
venire  de  novo  to  go  from  thai  court,  the  costs  to 
abide  the  event. 

Explained— 2  Denio,  614 ;  43  Am.  Dec.,  760. 

Cited  in-1  Denio.  (505;  10  N.  Y.,  497 :  28  N.  Y.,  77; 
28  Hun,  538 :  8  Barb.,  425 ;  63  Barb.,  183 ;  19  How.  Pr., 
5 ;  6  Duer,  199 ;  1  Brown,  140 ;  4  Blatchf .,  322 :  38  Cal., 
666 ,  9  Minn.,  54 ;  5  Am.  Rep..  481  (43  Miss.,  117). 


VAN  RENSSELAER  v.  POUCHER. 

Oyer  of  Deed — True  Copy  of  Deed  and  of  In- 
dorsements, etc.,  Mustbe  Furnished — Stranger, 
not  Bound  to  Give  Oyer — Privies. 

Where  a  party  is  bound  to  give  over  of  a  deed,  he 
must  furnish  not  only  a  true  copy  of  the  instru- 
ment itself,  but  of  all  indorsements  and  memoranda 
upon  it  and  of  all  papers  attached  to  it,  so  that  his 
adversary  may  have  the  same  view  of  the  matter  as 
If  the  deed  had  been  brought  into  court. 

A  stranger  to  a  deed  is  not  bound  to  give  oyer :  the 
rule  applies  only  to  parties  or  privies,  and  even 
privies  in  estate  cannot  be  required  to  give  oyer  un- 
less they  come  in  conventionally.  If  they  become 
privies  by  the  acts  of  others,  or  mere  operation  of 
law,  they  are  not  bound  to  give  oyer. 

Citations— Shep.  Touch.,  73:  Willes,  288;  Barnes, 
263:  Com.  Dig.  Plead.  (P.  1),  (O.  8.  9);  Vin.  Abr.  Fails 
(M,  o,  14, 15);  Co.  Litt..  225  a,  b;  3  T.  R.,  151. 

DEMURRER  to  plea.  The  plaintiff,  Jere- 
miah Van  Rensselaer,  declared  in  covenant 
317*]  *for  rent  due  on  a  lease  in  fee,  reserv- 
ing rent  executed  by  one  John  Van  Rensselaer, 
an  ancestor  of  the  plaintiff,  to  one  Andries 
Muller,  Nov.  20.  1759.  The  plaintiff  averred 
that  the  demised  premises  came  by  assignment 
to  the  defendant,  and  that  since  the  accruing 
of  the  estate  of  the  plaintiff,  the  sum  of  $2,000 
rent  had  become  due  and  was  in  arrear.  He 
set  out  his  own  estate,  by  averring  that  after 
the  execution  of  the  lease,  to  wit:  May  25, 1782, 
the  lessor  made  his  last  will  and  testament, 
and  devised  all  his  interest  in  the  demised  prem- 
ises and  in  the  rents  reserved  by  the  lease  lo 
trustees,  for  and  during  the  life  of  his  grand- 
son, John  Van  Rensselaer,  in  trust  to  permit  his 
grandson  to  receive  the  rents  and  profits  during 
his  life;  and  from  and  after  the  decease  of  his 
grandson,  he  devised  all  his  interest  in  the 
premises  and  rents  to  the  first  son  of  the  body 
of  his  grandson,  and  to  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing;  and 
for  default  of  such  issue,  then  to  the  second, 
third  and  every  other  son  of  his  grandson  suc- 
cessively, and  in  remainder  the  one  after  the 
other  in  seniority,  and  to  the  several  and  re- 
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spective  heirs  male  of  the  bodies  of  such  first 
and  other  sons;  that  the  lessor  died  in  1788; 
that  John  I.  Van  Rensselaer,  the  grandson,  had 
a  first  born  son  who  died  intestate  and  without 
ever  having  bad  issue,  in  the  lifetime  of  hi-- 
father,  to  wit:  in  1818;  that  ho.  the  plaintiff  in 
this  cause,  was  the  second  born  son  of  John  1. 
Van  Rensselaer,  who  departed  this  life  Sep. 
26,  1828;  whereupon  he,  the  plaintiff,  became 
entitled  to  demand  and  receive  the  rents,  etc. 
The  defendant  pleaded  that  John  Van  Rens- 
selaer, the  testator,  at  the  time  of  the  making 
of  his  will,  was  seised  of  a  large  tract  of  land 
called  the  Claverack  estate,  including  the  de- 
mised premises;  that  after  his  death,  to  wit: 
Dec.  29,  1788,  John  I.  Van  Renssclner  entered 
and  became  seised  inhisd<?m«*neasof  freehold 
of  the  said  estate;  and  Nov.  4,  1794.  entered 
into  an  executory  contract  for  the  sale  and  con- 
veyance of  such  estate  to  one  Daniel  Penfield, 
and  subsequently  by  lease  and  release,  bearing 
*date  Dec.  81,  1794,  and  Jan.  1,  1795,  [*318 
granted  and  conveyed  the  Claverack  estate,  in- 
cluding the  demised  premises  ami  the  rents 
thereon  reserved  to  Peufield,  who,  by  a  certain 
indenture  executed  by  him,  bearing  date  Oct. 
15,  1806  (with  certain  schedules  thereto  an- 
nexed and  therein  referred  to,  containing  a 
list  of  divers  farms  and  parcels  of  land  in  the 
said  indenture  mentioned,  together  with  divers 
deeds  of  indenture,  reserving  certain  annual 
rents  thereon  executed  therefor,  by  Hendrick 
Van  Rensselaer  and  John  Van  Reusselaer,  an- 
cestors of  John  I.  Van  Rensselaer,  and  also  by 
the  said  John  I.  Van  Rensselaer  and  Daniel 
Penfield,  and  of  the  rents  so  reserved;  and 
which  said  farms  and  parcels  of  land,  and  the 
deeds  of  indenture  reserving  annual  rents  as 
aforesaid,  and  the  rents  therein  ami  thereby 
reserved,  are  in  no  way  connected  with  or  par- 
cel of  the  premises,  deed  of  indenture  or  rents 
in  the  several  counts  of  the  plaintiff's  declara- 
tion mentioned;  and  which  above  mentioned 
indenture,  sealed  with  the  seal  of  the  said  Dan- 
iel Penfield,  together  with  so  much  and  all 
such  parts  of  said  schedule  thereto  annexed 
and  therein  referred  to  as  aforesaid,  as  contain 
a  description  of  the  lands,  premises,  deed  of 
indentuie  or  rents  in  the  said  several  counts  of 
the  said  declaration  mentioned  or  any  part 
thereof,  or  as  refer  to  the  same  or  any  part 
thereof,  or  as  are  in  anywise  connected  with 
or  parcel  of  the  same  or  any  part  thereof,  the 
said  defendant,  now  brings  here  fully  and  free- 
ly into  court,  the  date  whereof  is  the  day  and 
year  last  aforesaid),  granted  and  conveyed  the 
Claverack  estate  (including  the  demised  prem- 
ises, and  the  rents  thereon  reserved)  to  John 
Watts,  who,  by  his  last  will  and  testament, 
bearing  date  May  80,  1836.  devised  the  same 
estate,  including  the  demised  premises  and 
rents  in  question  to  trustees  for  the  benefit  of 
his  grandson.  The  defendant  further  averred 
that  John  I.  Van  Rensselaer  had  a  first  born 
son  named  John  Van  Rensselaer,  who  was  born 
May  1,  1791,  after  the  passage  of  the  Act  o£ 
the  Legislature  of  this  State  to  Abolish  En- 
tails; that  such  first  born  son,  before  and  at 
the  time  of  his  death,  having  acquired  an  es- 
tate in  tail  male,  was,  under  and  by  virtue  of 
the  statute  in  such  case  made  and  provided, 
vested *with  and  entitled  to  an  absolute  [*3  19 
right  and  interest  in  fee  simple,  in  expectancy, 
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in  and  to  the  rents  in  question:  that  such  first 
born  son  died  without  lawful  issue  Aug.  1, 
1813,  leaving  his  father  him  surviving,  to  whom 
the  rents  in  question  descended,  and  in  whom 
they  vested  as  heir  at  law  to  his  said  first  born 
son;  and  upon  such  descent  of  the  remainder 
in  fee  simple  of  the  rents,  the  same  inured  to 
the  benefit  of  and  passed  and  was  attached  to 
the  estate  conveyed  by  John  I.  Van  Rensselaer 
to  Daniel  Penfield,  and  by  the  latter  to  John 
Watts,  so  that  the  trustees  under  the  will  of 
John  Watts  now  are  seised  of  and  entitled  to 
a  full  absolute  estate,  right  and  interest  in  fee 
simple  in  and  to  the  rents  leserved  out  of  the 
premises  in  the  several  counts  of  the  plaintiff's 
declaration  mentioned,  subject  only  to  the 
trusts  created  by  the  last  mentioned  will.  The 
plea  then  concluded  with  a  verification  and 
prayer  of  judgment. 

To  this  plea  the  plaintiff  demurred,  stating 
for  cause:  that  the  defendant  should  have  made 
a  profert  of  the  deed  executed  by  Penfield,  to- 
gether with  all  the  schedules  thereto  annexed 
and  therein  referred  to,  and  not  of  so  much 
only  and  such  parts  of  the  schedules  as,  in  the 
opinion  of  the  defendant  or  his  counsel,  con- 
tain a  description  of  the  lands,  premises,  deed 
of  indenture  or  rents  in  the  several  counts  of 
the  declaration  mentioned. 

Mr.  J.  Blunt,  for  plaintiff. 

Messrs.  A.  L.  Jordan  and  G.  Wood,  for 
defendant. 

By  tJie  Court,  Cowen,  J.  It  is  perfectly 
well  settled  that  on  oyer  demanded,  the  party 
making  profert  mast  furnish  a  copy  of  the 
whole  deed,  including  the  attestation  clause, 
witnesses,  memoranda  written  at  the  bottom, 
and  the  like.  In  short,  the  act  of  furnishing 
a  copy  should  be  made,  as  nearly  as  possible, 
equivalent  to  the  ancient  practice,  which  was 
to  bring  the  deed  itself  into  court,  where  it  con- 
tinued a  whole  term  for  the  party  demanding 
oyer  to  inspect  it  as  much  as  he  pleased.  Sbep. 
Touch.,  73;  Longmore  v.  Rogers,  Wnlles,  288; 
32O*J  8.  C.  Barnes,  263;  nom.  *Longman  v. 
Rogers;  Com.  Dig.  Plead.  (P,  1).  This  is  high- 
ly reasonable;  for  a  deed  may  be  much  varied  or 
qualified,  indeed,  its  meaning  entirely  changed 
by  papers  indorsed,  written  below  or  annexed 
to  it.  The  party  iu  pleading  it  is  never  re- 
quired to  set  out  the  whole  deed,  but  only  such 
parts  as  tend  to  make  out  his  case,  and  these 
not  literally,  but  only  according  to  their  legal 
effect.  Allowing  him  to  judge  what  portions 
that  remain  are  material  for  his  adversary  to 
see,  would  subject  the  latter  to  the  decision  of 
a  very  partial  judge.  The  profert  must  be 
commensurate  with  the  obligation;  and  it  fol- 
lows that  it  should  have  been  general  in  this 
plea,  including  the  schedules  which  make  part 
of  the  deed,  provided  the  defendant  was  bound 
to  give  oyer  at  all. 

Whether  the  defendant  was  under  obligation 
to  give  oyer  in  this  case  is  the  more  material 
question.  If  he  was  not,  his  making  profert 
will  not  raise  an  obligation.  A  stranger  to  a 
deed  is  not  bound  to  give  oyer  ;  it  is  only  a 
party  or  privy  to  the  deed  or  to  some  estate  or 
interest,  affected  by  it,  or  one  coming  in  and 
claiming  in  right  of  another  who  is  a  party  or 
privy,  who  must  do  so,  Shep.  Touch.,  73.  In- 
deed, the  obligation  can  hardly  be  said  to  rest 
in  all  cases  on  mere  privity.  It  seems  rather  to 
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depend  on  the  question  whether  the  party 
pleading  has  come  in  conventionally  as  a  privy, 
thus  having  it  in  his  power  to  obtain  the  deed 
itself,  or  at  least  to  provide  for  having  the  use 
of  it  whenever  it  may  be  necessary  in  an  action 
or  defense.  It  is  not  necessary  to  go  over  the 
cases.  They  are  all  collected  in  the  later  edi- 
tions of  Com.  Dig.  See  Pleader  (O,  8),  and 
(O,  9).  A  series  of  cases  are  there  cited  which 
are  entirely  conclusive  against  the  demurrers 
in  question.  The  deed  from  Penfield  raised  a 
privity  of  estate  between  the  grantee  Watts, 
and  the  defendant,  which  was  continued  be- 
tween the  defendant  and  the  trustees  under 
Watts'  will;  but  this  was  by  operation  of  law. 
The  defendant  held  no  control  over  Van  Rens- 
selaer, the  devisee,  or  Penfield,  the  purchaser. 
The  estate  held  by  each  in  the  rent  charged  on 
the  defendant's  land  was  transferable  at  their 
pleasure,  and  would  raise  the  relation  of  land- 
lord and  tenant  between  *them  and  the  [*32 1 
defendant  for  the  time  being;  and  that  relation 
has  finally  been  transferred  to  the  trustees  un- 
der the  will  of  Watts.  But  it  is  impossible  for 
the  defendant  to  obtain  the  deeds  of  transfer 
or  even  a  copy,  without  the  consent  of  those 
who  may  have  a  right  to  them.  The  deed  in 
question  belongs  to -the  trustees  under  Watts' 
will,  who  may  entirely  withhold  it  from  the  de- 
fendant. There  is  no  authority,  at  least  no 
modern  authority,  and  none  that  has  not  been 
overruled, which  would  require  this  defendant 
to  give  oyer  under  such  circumstances.  On  the 
contrary,  several  cases  are  cited  by  Comyn 
where  persons  who  come  in  as  privies  by  op  - 
eration  of  law  have  been  excused  from  giving 
oyer  of  the  deeds  under  which  they  claimed; 
among  them  are  guardians,  tenants  by  statute 
merchant,  staple  or  elegit,  or  in  dower,  and  in 
several  stronger  cases:  though  it  is  said  a  ten- 
ant by  the  curtesy  pleading  the  deed  of  his 
wife  must  give  oyer  of  that,  though  he  is  in  by 
act  of  law;  for  he  shall  be  presumed  to  have  it 
in  his  power.  These  instances  are  sufficient  to 
illustrate  the  distinction;  and  at  the  same  time 
to  show  the  clear  and  strong  reason  on  which 
it  stands.  See,  also,  Vin.  Abr.  Faits  (M,  a,  14). 
and  (M,  a,  15),  and  Co.  Litt.,  225  a,  and  225  b. 
A  deed  lost  by  accident  may  be  pleaded  even 
by  a  party  to  it,  without  profert.  Read  v. 
Brookman,  3  T.  R.,  151.  The  principle  of  that 
case  lets  in  the  like  mode  of  pleading  when- 
ever it  appears  that  the  deed  is  beyond  the 
party's  reach. 

There  must  be  judgment  for  the  defendant  on 
the  demurrers,  with  leave  for  the  plaintiff  to  with- 
draw them,  and  reply  on  the  usual  terms. 
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Statute  of  Frauds —  Broker's  Memorandum — 
Name  need  not  be  Subscribed — Revised  Stat- 
utes— Sales  through  Broker — Omission  in  Mem- 
orandum, of  Terms  Favorable  to  the  Purchaser 
— Effect  of— Measure  of  Damages  for  Non- 
Delivery  of  Chattels. 

NOTE.— 1.  Sales— Default,^  vendor,  on  contract  for 
future  delivery — Measure,  of  damages.  Fora  full  dis- 
cussion, see  Clark  v.  Pinney,  7  Cow.,  681,  note. 

2.  Statute  of  t  Frauds— What  is  a  sufficient  signing 
under  the  New  York  Statutes.  See  the  report  of  the 
above  case  of  Davis  v.  Shields,  as  reversed  by  the 
Court  of  Errors,  26  Wend.,  341.  note. 
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A  broker's  memorandum  is  Rood,  although  no 
name  be  subscribed  to  It;  the  substitution  of  the 
word  "subscribed"  in  the  Revised  Statutes  for  the 
word  "stoned"  used  in  the  old  statute,  does  not 
change  the  law.  It  is  enough  that  the  names  of  the 
parties  intended  to  be  bound  appear  in  the  body  of 
ilif  memorandum. 

W  IKTO  a  sale  is  made  through  the  intervention  of 
a  broker  and  in  his  memorandum  terms  of  sale  ad- 
vantageous to  the  purchaser  are  omitted,  it  does 
not  lie  with  the  vendor  to  object  to  the  memoran- 
dum in  an  action  against  him  for  the  non-delivery 
of  the  property. 

The  rule  of  damages  for  the  non-delivery  of  chat- 
tels sold  is  the  market  price  on  the  day  appointed 
for  delivery  less  the  contract  price  where  the  latter 
is  not  paid ;  it  is  of  no  consequence  at  what  price 
the  purchaser  had  agreed  to  sell  to  others. 

Citations-Long.  Sales.  57,  403,  Rand's  ed..  1839  ;  2 
R.  S.,  2d  ed.,  7,  sees.  40,  41 ;  70.  tit.  2 ;  10  Mass.,  230. 
236;  1  Moore  &  P..  761,  766;  4  Bing..  722;  Paley,  Pr. 
&  Ag.,  143,  n.;  1  Dowl.  &  R.,  32 ;  1  Phil.  Ev..  Note*  by 
Cow.  &  H..  pp.  301.  303:  1  Liv.  Ag.,  97  ;  5  Cow.,  270, 
273  :  5  Pick.,  397,  398 ;  Poth.  Obi.,  Nos.  47.  48 ;  1  Ev. 
Poth.,  28,  Lond.  ed.,  1808 ;  4  Bing.  N.  C.,  395 ;  1  B.  & 
Aid.,  401 ;  9  Wend..  129 ;  7  Cow.,  681 ;  Rob.  Fraud, 
119,  Am.  ed.,  1807 ;  Tell,  Guar.,  88,  ch.4,  Am,  ed.,1825; 
12  Johns.,  102 ;  14  Johns.,  484  ;  3  A t  k .,  503. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Shields  brought  an  action  of  as- 
sumpsit  for  the  non  delivery  of  a  quantity 
of  iron.  Jan.  21,  1836,  a  broker  employed 
by  the  defendants  sold  to  the  plaintiff  50  tons 
of  English  iron  at  $70  per  ton,  at  a  credit 
of  six  months,  the  iron  to  be  in  good  or- 
der and  the  plaintiff  not  to  be  bound  to  take  it 
unless  it  arrived  in  reasonable  time.  The  in- 
voice and  bill  of  lading  dated  Oct.  30,  1835, 
were  received  by  the  defendants  Dec.  4.  The 
iron  was  shipped  on  board  the  brig  Anna, 
which  arrived  between  Apr.  15  and  25,  1836. 
Apr.  27,  the  plaintiff  tendered  $3,500  in  bank- 
bills  and  demanded  the  iron,  which  the  defend- 
ants refused  to  deliver.  No  objection  was  made 
to  the  tender  being  in  bank-bills.  The  broker 
made  a  memorandum  of  the  contract  of  sale 
in  his  book  of  sales  in  these  words:  "Jan.  21st. 
Sold  this  day  to  Geo.  W.  Shields  on  ac.  of  Da- 
vis &  Brooks,  fifty  tons  of  English  bar  iion — 
say  25  tons  If  by  |— 25  tons  if  by  f— 50  tons 
at  $70,  to  arrive  on  board  brig  Anna;  said  iron 
to  be  in  good  order  or  no  sale."  The  broker 
communicated  the  sale  to  the  defendants,  but 
no  sale  note  was  delivered  to  either  of  the  par- 
ties. The  defendants  proved  that  the  usual  pas- 
sages of  ships  carrying  iron  varied  from  30  to 
70  days;  that  170  days  was  a  long  passage,  and 
that  they  considered  the  vessel  lost.  That  be- 
323*]  fore  *the  sale  to  the  plaintiff,  and  on 
the  same  day,  they  sold  50  tons  of  the  iron  ex- 
pected by  The  Anna,  to  Messrs.  Piersons  &  Co. , 
of  the  same  sizes  with  that  sold  to  the  plaint- 
iff ;  that  the  iron  which  came  in  The  Anna 
consisted  of  30  or  40  different  sizes,  and  that 
the  sizes  sold  to  Piersons  &  Co.  and  to  the 
plaintiff  fell  short;  that  the  50  tons  sold  to 
Piersons  &  Co.  were  duly  delivered.  The 
broker  did  not  inform  the  plaintiff  of  the  pre- 
vious sale  to  Piersons  &  Co.  The  defendants 
also  attempted  to  prove  that  the  iron  was  not 
in  good  order,  i.  e.,  that  it  was  rusty;  but  a 
member  of  the  firm  of  Piersons  &  Co.  testified 
that  though  it  was  somewhat  damaged,  in  the 
spring  of  1836  anything  was  merchantable.and 
that  the  iron  in  question  was  merchantable  ; 
but  in  ordinary  times  he  would  not  have  con- 
sidered it  so.  The  defendants  sold  several  por- 
tions of  the  iron  at  $98  per  ton  and,  amongst 
others,  they  sold  8  or  10  tons  at  that  price  to  an 
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individual  who  had,  Mar.  2,  purchased  of  the 
plaintiff  that  quantity  at  $80  per  ton,  if  the 
iron  arrived  safe.  The  evidence  being  clo-rd. 
the  counsel  for  the  defendants  insisted:  1.  That 
the  memorandum  of  the  broker  was  not  a  suf- 
ficient note  of  the  contract,  within  the  Statute 
2  R.  S.,  130,  sec.  3,  because  it  did  not  contain 
the  agreement  as  to  the  time  of  payment,  nor 
the  condition  of  arrival  in  reasonable  time,  and 
that  it  was  not  subscribed;  2.  That  the  con- 
tract was  mutually  conditional;  not  optional 
with  the  plaintiff  and  binding  on  the  defend- 
ants; and  3.  That  the  following  contingencies 
defeated  the  contract:  1st,  the  iron  did  not  ar- 
rive in  reasonable  time,  which  imported  a  ref- 
erence to  ordinary  voyages,  and  professed  to 
limit  the  period  of  exposure  to  a  fluctuating 
market,  and  that  double  the  time  of  the  longest 
voyage  is  not  reasonable  time  in  contemplation 
of  the  contract;  and  2d,  the  50  tons  sold  to  the 
plaintiff  were  the  balance  of  a  specific  100  tons 
after  the  sale  to  Piersons,  and  as  the  whole 
quantity  did  not  arrive,  the  purchaser  was  not 
bound  to  accept  a  part.  3.  That  the  plaintiff 
at  all  events  was  only  entitled  to  recover,  in 
reference  to  the  price  at  which  he  contract- 
ed to  sell,  viz. :  $80  per  ton.  The  Chief  Justice 
charged  the  jury  that  if  they  should  find  that 
the  iron  was  in  good  *order  at  the  time  [*324 
of  its  arrival,  then  the  plaintiff  was  entitled  to 
a  verdict;  that  the  broker's  memorandum  was 
sufficient;  that  the  time  when  the  iron  arrived 
was,  in  judgment  of  law,  reasonable  time;  that 
although  the  whole  of  the  100  tons  of  iron  of 
the  description  of  the  50  tons  sold  to  Piersons 
&  Co.  and  to  the  plaintiff  did  not  arrive,  the 
contract  was  not,  under  the  circumstances  of 
the  case,  thereby  defeated,  nor  the  defendants 
discharged  therefrom  ;  and  that  the  plaintiff 
was  entitled  to  recover  damages  at  and  after 
the  rate  at  which  the  defendants  contracted  to 
sell  the  iron  to  the  plaintiff,  comparing  with 
the  rate  at  which  the  defendants  sold  it  to  oth- 
ers. The'defendants'counsel  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the 
plaintiff,  with  $1,516.81,  on  which  judgment 
being  entered,  the  defendants  sued  out  a  writ 
of  error. 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 

Messrs.  J.  Taylor  and  D.  Selden.  for 
defendant  in  error. 

By  the  Court,  Cowen,  J.  The  two  classes 
of  objections  collateral  to  the  memorandum  of 
the  contract  in  question  admit,  I  think,  of 
short  answers.  The  first  objection  is.  that  the 
broker  departed  from  his  authority,  in  omit- 
timg  to  state  the  time  of  credit  and  the  condi- 
tion of  arrival  within  a  reasonable  time;  in  oth- 
er words,  that  the  contract  stood  in  his  book 
as  a  cash  sale,  and  imported  an  obligation  to 
receive  at  whatever  time  the  ship  might  chance 
to  arrive,  though  delayed  beyond  a  reasonable 
time.  That  in  this  he  exceeded  the  authority 
conferred  on  him  by  the  plaintiff  below  may,  I 
think,  be  conceded  without  the  least  prejudice 
to  his  claim.  The  terms  omitted  were  restric- 
tions which  he  imposed  upon  the  broker  for 
his  own  benefit,  and  were  no  doubt  in  fact 
more  favorable  to  him  than  those  actually  in- 
serted in  the  memorandum.  To  this,  however, 
it  did  not  lie  with  the  defendants  to  object; 
nor  do  they  appear  to  have  done  so  in  fact. 
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The  plaintiff  certainly  had  the  right  to  object; 
but  he  chose  to  adopt  and  act  upon  the  entry 
of  his  agent  as  true,  although  this  resulted  in 
32o*]  the  harder  terms  *of  immediate  pay- 
ment, and  unreasonable  delay.  The  rule  in 
such  case  is  omnis  ralihabitio  retrotrahitur  et 
mandate  cequiparatur.  Long,  Sales,  402, Rand's 
ed.,  1839.  This  rule  extends  as  well  to  an  au- 
thority for  executing  a  contract  in  conformity 
to  the  Statute  of  Frauds,  as  to  any  other;  and 
if  the  contract  relates  to  the  sale  of  goods  or 
any  other  act  required  to  be  in  writing  by  title 
2,  in  2  R.  S.,  70,  2d  ed.,  the  authority  need 
not  be  in  writing,  whether  it  arise  from  orig- 
inal delegation,  or  subsequent  adoption.  Per 
Jackson,  /.,  in  Lentv.  Padelford,  10  Mass., 
230,  236.  The  propriety  of  applying  the  maxim 
omnis  ratihabitio,  etc. ,  to  such  cases,  was  very 
fully  considered  by  the  C.  B.  in  the  late  case 
of  Maclean  v.  Dunn,  1  Moore  &  P.,  761,  766, 
and  conceded  in  this  very  case  of  a  broker's 
memorandum.  8.  C.,  4  Bing.,  722,  more  brief- 
ly reported.  Best,  Ch.  J.,  cited  two  previous 
<j"ases  to  the  same  effect;  Kinnitz  v.  Hurry, 
Paley,  Pr.  &  Ag.,  143,  w.,and  Soames  v.  Spen- 
cer, 1  Dowl.  &  Ryl.,  32.  They  are  to  the  exact 
point;  and  the  surprise  is,  after  what  Best,  C%. 
J.,  said  in  Moore  &  P.,  and  Bingham,  that  the 
question  should  ever  have  been  raised.  In  re- 
gard to  the  assent  of  Davis  &  Brooks,  beside 
its  being  palpably  unnecessary  in  respect  to 
the  terms  of  the  contract  which  made  in  their 
favor,  still,  if  that  were  not  so,  their  subse 
quent  assent  should,  prima  facie,  be  presumed, 
Vide  1  Phil.  Ev.,  Notes  by  Cowen  &  H.,  pp. 
301,  303.  The  conditions,  as  the  broker  swore, 
were  communicated  to  them,  and  we  hear  of 
no  dissent  by  them  on  account  of  a  supposed 
•departure  from  authority  in  making  the  con- 
tract most  favorable  to  their  side.  But  even 
if  they  had  actually  dissented  on  such  ground, 
who  ever  heard  of  such  an  objection  being  al 
lowed?  I  tell  an  agent  to  sell  my  horse  on  cred- 
it, and  he  brings  me  gold,  who  ever  thought 
I  could  object  that  he  had  exceeded  his  au- 
thority ?  The  more  favorable  term  is  always 
implied  by  law  in  the  very  act  of  employing 
an  agent.  1  Liv.,  Ag. ,  97.  The  term  of  arrival 
in  reasonable  time  was  obviously  a  mere  pro- 
viso or  condition  on  the  side  of  the  vendee, 
with  which  the  vendors  had  nothing  to  do  by 
way  of  objection  on  their  part. 
326*]  *The  objections,  that  the  iron  did 
not,  in  fact,  arrive  in  reasonable  time,  and 
that  it  did  not  answer  the  sizes  mentioned  in 
the  memorandum,  are  much  of  the  same  char- 
acter with  those  in  respect  to  the  want  of  au- 
thority. These  objections  assume  that  the  con- 
tract was  correctly  drawn  up,  but  insist  that  a 
certain  condition  and  stipulation  in  favor  of 
the  plaintiff  has  not  been  complied  with.  As  to 
the  condition,  the  rule  is  that  the  party  in 
whose  favor  it  is  intended  to  operate  may  waive 
it.  Canfield  v.  Westcott,  5  Cow.,  270,  and  sev- 
eral cases  in  the  notes,  Id. ,  271-273  ;  per  Put- 
nam, J. ,  in  Huntv.  Livermore,  5  Pick.,  397, 
398;  Poth.,  Obi.,  Nos.,  47,  48:  1  Ev.  Poth.,  28, 
Lond.  ed.,  1806  ;  Matins  v.  Freeman,  4  Bing. 
N.  C. ,  395 ;  Doe,  ex  dern.  Bryan,  v.  Bancks,  4 
B.  &  Aid.,  401. 

The  objection  that  the  whole  amount  sold 
did  not  arrive,  and  so  the  defendants  could 
not  deliver  it,  and  the  plaintiff  might  be  off,  is 
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a  singular  one  in  the  mouth  of  the  defendants. 
It  is,  in  plain  English,  thus:  "  I  have  broken 
my  promise  and,  therefore,  my  promisee  has 
no  right  to  recover  damages  against  me."  The 
defendant  made  an  executory  contract  with 
the  plaintiff  to  deliver  50  tons  of  iron  described 
or  rather  hinted  at  as  of  certain  sizes,  deliver- 
able out  of  The  Anna's  cargo  which  had  not 
yet  arrived.  The  iron  either  arrived  or  it  did 
not;  the  defendants  refusing  to  deliver  it  had, 
in  either  case,  broken  their  contract.  If  it  ar- 
rived, and  was  under  size,  or  otherwise  not 
answerable  to  the  description,  and  the  promisee 
waived  the  objection,  then  the  vendor  is  en- 
titled to  the  benefit  of  the  waiver,  and  should 
have  delivered  such  iron  as  he  had.  At  any 
rate,  it  is  of  the  essence  of  a  contract,  that  the 
promisor  or  covenantor  should  be  bound,  and 
not  have  it  in  his  power  to  discharge  himself 
at  his  pleasure.  Poth.,  before  cited.  The  set- 
tled rule  of  construction,  even  where  the  con- 
tract expressly  provides,  that,  on  non  perform- 
ance by  the  promisor  or  covenantor,  it  shall  be 
absolutely  void,  makes  it  so  only  at  the  option 
of  the  promisee  or  covenantee.  This  was  ex- 
pressly held  by  the  cases  just  cited  from  my 
reports,  and  from  B.  &  Alderson  and  Bing- 
ham, N.  C. 

The  rule  of  damages  laid  down  by  the  Chief 
Justice  was  *correct.  That  rule,  on  [*327 
breach  of  an  agreement  to  sell  goods,  is  the 
market  price  at  the  day  appointed  for  delivery, 
less  the  contract  price,  when  the  latter  is  not 
paid,  Dey  v.  Dox,  9  Wend.,  129;  Clark  v.  Pin- 
ney,  7  Cow.,  681,  without  reference  to  the 
price  at  which  the  vendee  may  have  promised 
the  goods  to  others  in  the  meantime.  If  the 
plaintiff  had  bound  himself  to  give  the  iron 
away  to  a  friend  or  relation,  on  what  prin- 
ciple could  that  circumstance  be  used  to  affect 
the  damages  as  between  him  and  the  defend- 
ants ? 

The  objection  most  relied  on,  and  certainly 
the  most  plausible  one,  is  that  arising  on  the 
face  of  the  memoradum.  This  was  not  literal- 
ly subscribed.  The  objection  rests  on  the  re- 
visers' introduction  of  this  new  word  into  our 
Statute  of  Frauds,  2  R.  S..  70,  2d  ed.,  instead 
of  the  word  "signed,"  which  was  the  one  used 
in  the  former  statute.  It  is,  I  think,  enough  to 
answer  that  the  words  "  signing"  and  "  sub- 
scribing," when  applied  to  a  contract  or  other 
instrument,  always,  in  common  understand- 
ing, meant  the  same  thing,  viz.:  a  writing  of 
one's  name  at  the  bottom.  The  Legislature 
have  themselves  used  the  two  words  as  syn- 
onymous in  the  Statute  of  Wills.  2  R.  S.,  7, 
sees.  40,  41,  2d  ed.  So  clear  and  universal  was 
this  understanding  of  the  word  "signing,"  that 
its  use  in  the  old  statute  was  at  first  supposed 
to  require  an  actual  subscription  at  the  bot- 
tom. It  was  at  length  agreed,  however,  that 
the  word  might  have  a  secondary  sense  and, 
indeed,  must  have,  or  the  statute  would  in 
many  cases  annul  contracts  when  the  name 
was  written  or  inserted  in  some  other  place, 
with  the  equally  obvious  intent  of  giving  au- 
thenticity to  the  instrument.  Accordingly,  an 
attestation  as  a  witness,  a  letter  written  assent- 
ing to  the  terms  of  some  unsigned  memoran- 
dum, or  names  inserted  in  the  business  mem- 
oranda of  brokers,  auctioneers,  etc.,  though 
only  in  the  body,  if  done  with  intent  to  pre- 
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aerve  evidence  of  the  transaction,  were  holden 
to  a  substantial  compliance  with  the  statute, 
because  they  placed  the  matter  beyond  the 
danger  of  mere  oral  evidence,  equally  with  a 
literal  signing  by  subscription.  Hob.  Frauds, 
119,  Am.  ed.,  1807  ;  Long,  Sales,  57,  et  seq., 
328*1  Hand's ed..  1839,*and  cases  cited;  Fell, 
Com.  Quar..  ch.  4,  p.  8«,<rt  ieq.,  Am.  ed.,  1825, 
and  cases  cited.  Even  an  insertion  of  the  name 
by  the  broker  in  a  bare  pencil  memorandum 
has  been  held  sufficient.  Merritt  v.  Clown,  12 
Johns.,  102;  8.  C.,  14  Id.,  484,  on  error. 

It  requires  no  greater  judicial  effort  to  en- 
large the  word  "  subscribe"  into  a  secondary 
sense  than  the  word  "sign-."  and  such  a  sense 
was,  perhaps,  oflener  given  to  the  former  in 
common  parlance.  I  do  or  do  not  subscribe 
to  such  a  sentiment  or  doctrine,  signifies  mere 
assent  or  dissent  without  the  act  of  writing  at 
all ;  and,  indeed,  that  is  one  of  the  principal 
senses  ascribed  to  the  word  by  Johnson  in  his 
quarto  dictionary,  where  it  is  illustrated  by  a 
passage  from  Hooker.  In  that  he  says  it  sim- 
ply signifies  "to  give  consent,"  the  very  object 
which  the  Statute  of  Frauds  is  in  search  of , and 
it  was  always  satisfied  if  the  name  was  written 
or  even  printed  in  such  a  connection  or  under 
such  circumstances  as  to  indicate  consent  to 
become  bound.  Among  other  things,  it  looked 
to  the  course  of  business,  and  found  the  omis- 
sion of  the  name  at  the  bottom  very  common 
among  brokers,  auctioneers  and  other  agents. 
It  adopted  such  acts  as  signing  because  the  in- 
tent was  plain,  and  they  were  as  much  beyond 
the  evil  intended  to  be  remedied  by  the  statute, 
as  if  the  name  had  been  placed  at  the  foot.  A 
judge  signs  a  record  in  the  margin  ;  and  there 
are  peculiar  places  of  affixing  the  name  for 
the  purposes  of  authentication  in  various 
branches  of  business,  without  coming  up  to 
the  common  notion  of  signing.  With  brokers, 
auctioneers,  correspondents,  etc.,  whose  acts 
are  very  commonly  to  be  tested  by  the  Statute 
of  Frauds,  all  must  be  void,  were  the  courts 
suddenly  to  wheel  about,  and  turn  their  faces 
against  the  former  principles  of  construction. 
They  would  thus  subvert  half  the  contracts  Of 
sale  in  the  most  commercial  portions  of  the 
State — a  mischief  which  I  admit  they  must  do 
If  the  new  and  Revised  Statutes  have  left  them 
no  alternative.  But  the  principle  of  construe 
tion  remains  the  same,  and  rests  on  a  broader 
foundation,  and  a  state  of  things  calling  more 
imperiously  for  its  enforcement  in  proportion 
as  memoranda  of  the  kind  in  question,  have 
329*]  long  had  a  direct  sanction, *not  only  in 
the  usages  of  business,  but  under  the  Statute 
of  Frauds  itself.  A  subscription,  by  merely 
inserting  the  name,  is  as  effectual  a  guard 
against  perjury  and  fraud  as  it  ever  was.  Be- 
ing out  of  the  mischief  which  the  statute  in- 
tended to  avoid,  it  is,  therefore,  out  of  thestat 
ute  itself.  If  an  authority  be  wanting  for  such 
an  obvious  principle  of  construction,  take  the 
words  of  Ld.  Hardwicke  in  Welfordv.  Beazely, 
3  Atk..  503.  There  the  party  to  be  charged  had 
merely  put  his  name  as  a  witness.  The  Ld. 
Chancellor  said  :  "The  meaning  of  the  statute 
is  to  reduce  contracts  to  a  certainty,  in  order  to 
avoid  perjury  on  the  one  hand  nnd  fraud  on 
the  other  ;  and.  therefore,  both  in  this  court 
and  the  courts  of  common  law,  where  the  agree- 
ment has  been  reduced  to  such  a  certainty, and 
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the  substance  of  the  statute  has  been  complied 
with  in  the  material  part,  the  forms  have  never 
been  insisted  upon."  The  law  requires  that  a 
hill  or  note  payable  toorder  should  be  indorsed, 
in  order  to  its  transfer,  and  the  subjecting  of 
the  payee  to  certain  definite  liability;  yet  i'f  In- 
put his  name  on  the  face,  or  elsewhere  on  the 
paper,  or  a  paper  annexed, with  intent  that  the 
act  shall  operate  as  an  indorsement,  it  is  the 
same  thing,  because  the  substance  of  the  legal 
requisition  is  thus  fulfilled.  This  has  l« .  n 
often  held. 

I  will  not  now  do  more  than  advert  to  the 
general  evil  of  considering  every  literal  or  ver- 
bal deviation  in  our  Revised  Statutes  from  the 
former  Acts  which  they  adopt,  as  a  change  in 
substance.  We  had  occasion  to  consider  it  in 
some  measure  at  the  last  term,  especially  in  re- 
spect to  the  Statute  of  Frauds;  and  daily  ob- 
servation confirms  the  views  then  expressed 
with  regard  to  all  such  former  statutes,  as  en- 
tered into  and  governed  the  general  business  of 
the  community.  They  made  and  will  continue 
to  make  a  part  of  the  commercial  and  social 
habitude  ;  and  even  where  an  alteration  was 
obviously  intended,  and  was  plainly  expedient 
or  necessary,  a  century  must,  perhaps,  go  by 
ere  the  change  will  be  actually  effected.  Some 
fifty  or  more  years  have  passed  since  a  very 
necessary  alteration  was  made  by  statute  in  the 
denomination  of  our  currency  ;  and  although 
the  necessity  was  universally  conceded,  per- 
haps 50  more  will  *not  practically  com-  [*33O 
plete  the  change.  To  make  the  numerous  ver- 
bal alterations  in  our  Revised  Statutes,  in  all 
or  even  a  majority  of  instances,  an  actual  de 
parture  from  the  former  law, would  be  to  open 
Pandora's  box.  The  evils  would  be  intolerable, 
and  the  whole  community  would  at  once  de- 
mand their  repeal. 

Judgment  affirmed. 

Reversed- 28  Wend.,  341. 

Broker's  memorandum  —  Subscription—  Statute  of 
Fraud*.  Cited  in-6  N.  Y.,  17  ;  42  N.  Y.,  518 ;  8  Abb. 
N.  C.,  245  ;  2  Hob..  352. 

Chattels— Non-delivery  of— Rule  of  damage *.  Cited 
in— 5  N.  Y.,  544  :  12  N.  Y.,  48 ;  4  Abb.  App.  Dec..  162, 
n.;  23  Barb.,  554;  37  How.  Pr.,363:  6  Abb.  N.  S..HK5  ; 
2  Sandf .,  129 :  7  Bos.,  537  ;  1  Hob.,  568 ;  1  Sweeny,  206 ; 
1  E.  D.  S.,  476 ;  39  Mo.,  211 ;  50  Am.  Dec.,  636  (30  Me., 
493). 

Principal  and  agent— Ratification.  Cited  in— 5  Hill, 
113:  5  N.  Y.,  138.  583  :  42  Super.,  320. 

Also  cited  in-3  Sandf..  588. 


THE  AMERICAN  INSURANCE 
COMPANY 

V.  ••»: : 

BUTTON. 

Marine  Insurance — Insurance  of  Vensel  for  12 
Calendar  Months — Condition — "At  Sea"  at 
Expiration  of  Term. 

Where  a  vessel  insured  for  12  calendar  montbs.and 
if  at  sea  at  the  expiration  of  the  term,  the  risk  to 
continue  at  the  same  rate  of  premium  until  her  ar- 
rival at  the  port  of  destination,  commenced  (when 
120  days  of  the  policy  were  unexpired)  a  voyage  or- 
dinarily occupying  70  days,  and  in  the  course  of  her 
passages  from  place  to  place  sprung1  a  leak  so  that 
repairs  became  necessary.and  whilst  they  were  mak- 
ing, the  specified  term  expired,  it  was  held,  that  the 
insurers  were  not  liable  lor  the  loss  of  the  vessel, 
which  happened  on  her  return  passage  to  the  port 
from  which  she  departed  when  the  voyage  com- 
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menced,  she  not  being  at  sea  within  the  meaning  of 
the  policy  at  the  expiration  of  the  specified  term. 
Citations— 14  Mass.,  31;  20  Pick..  275;  3  B.  &  Ad.,514. 

TERROR  from  the  Superior  Court  of  the  City 
JjJ  of  N.  Y.  Button  sued  the  American  In- 
surance Co.  on  a  policy  upon  the  body,  etc., of 
a  brig  called  The  Champion,  for  and  during  the 
term  of  12  calendar  months,  commencing  Jan. 
21,  1835  ;  averages,  if  any,  to  be  settled  each 
passage  ;  and  if  at  sea  at  the  expiration  of  the 
term,  the  risk  to  continue  at  the  same  rate  of 
premium  until  her  arrival  at  the  port  of  desti- 
nation. No  port  of  destination  is  mentioned 
in  the  policy  ;  the  language  of  the  policy  is  : 
"Beginning  the  ad  venture  upon  the  said  vessel, 
tackle,  apparel,  etc.,  at  and  from  the  21st  Jan- 
uary, 1835,  at  noon  aforesaid,  and  so  shall  con- 
tinue and  endure  until  the  21st  January,  1836, 
at  noon  aforesaid,  and  until  she  be  moored 
twenty  and  four  hours  in  good  safety."  The 
vessel  was  valued  at  $8,500,  and  was  insured 
at  a  premium  of  8  per  cent.  She  sailed  from  N. 
Y.  Sep.  23,  1835,  bound  on  a  voyage  for  St. 
Barts,  Curagoa  and  Maracaibo, and  thence  back 
to  the  Port  of  N.  Y.  The  ordinary  length  of 
such  a  voyage  out  and  home  is  70  days.  Por- 
tions of  her  cargo  were  intended  for  each  of  the 
331*]  *places  above  named.  On  her  voyage 
out  she  encountered  a  hurricane  which  retard- 
ed her  so  that  she  did  not  arrive  at  St.  Barts 
until  Oct.  23.  She  left  there  on  the  26th,  and 
put  into  St.  Thomas  (the  nearest  port  where 
repairs  could  be  made)  Oct.  28.  There  the 
master  of  The  Champion  learned  that  the  City 
of  Maracaibo  was  in  a  state  of  insurrection, and 
he  agreed  with  the  master  of  another  brig.The 
Harper,  that  if  on  his  arrival  at  Curacoa  he 
should  find  the  intelligence  as  to  Maracaibo 
true,  that  he  would  land  at  Curapoa  the  portion 
of  the  cargo  intended  for  Maracaibo  and  return 
and  take  the  cargo  of  The  Harper  to  Philadel- 
phia or  N.  Y.  Dec.  4,  The  Champion  being 
repaired,  set  sail  for  Curacoa  and  arrived  there 
Dec.  8,  and  the  portion  of  the  cargo  destined 
for  that  place  was  discharged;  and  the  portion 
intended  for  Maracaibo  was  landed,  the  intelli- 
gence as  to  the  state  of  that  place  being  con- 
firmed. Dec.  20,  the  vessel  sailed  from  Cura- 
coa for  St.  Thomas,  for  the  purpose  of  taking 
in  the  cargo  of  the  brig  Harper.  She  did  not 
arrive  at  St.  Thomas  until  Jan.  6,  having  on 
her  passage  encountered  violent  storms.  Being 
very  leaky,  she  was  overhauled  and  it  was 
found  that  she  required  extensive  repairs,  in 
the  making  of  which  she  was  detained  until 
Jan.  22,  1836.  Having  taken  in  freight,  she 
sailed  Jan.  30  for  N.  Y.,  and  Feb.  18,  was 
stranded  on  the  Delaware  beach  and  totally  lost. 
Had  not  repairs  been  necessary,  she  probably 
would  have  sailed  from  St.  Thomas  on  the  7th 
and  certainly  long  before  Jan.  21.  The  neces- 
sity for  the  delay  at  St.  Thomas  was  wholly 
occasioned  by  the  damage  sustained  on  the 
passage  to  the  latter  place  from  Curacoa.  The 
repairs  were  made  with  all  possible  dispatch. 
The  evidence  being  closed,  the  counsel  for  the 
defendants  insisted  that  the  defendants  were 
protected  from  liability  by  the  termination  of 
the  period  of  insurance  before  the  loss  hap- 
pened ;  but  the  court  charged  the  jury  that  the 
risk  was  not  terminated  at  the  time  of  the  loss 
of  the  vessel.  The  counsel  for  the  defendants 
excepted  to  the  charge,  and  the  jury  found  a 
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verdict  for  the  *plaintiff  f or  $8,694.73;  [*332 
upon  which  judgment  being  entered,  the  de- 
fendants sued  out  a  writ  of  error. 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 

Mr.  G.  Griffin,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  policy  in 
question  was  on  time,  for  a  term  of  one  year 
certain,  from  Jan.  21,  1835,  and  if  the  vessel 
should  happen,  at  the  expiration  of  the  year, 
to  be  at  sea,  the  policy  was  to  continue  till  her 
arrival  at  the  port  of  destination.  At  the  ex- 
piration of  the  term,  the  vessel  was  in  fact  at 
St.  Thomas,  under  circumstances  which  raise 
the  question  whether  she  was  in  port,  or 
whether  constructively  at  sea.  Of  course  she 
was  not  literally  at  sea.  She  had  been  out  to 
Cura9oa,  and  was  returning  to  St.  Thomas, 
with  a  view  to  take  and  transport  the  cargo  of 
The  Harper  to  Philadelphia  or  N.  Y.,  under 
the  agreement  with  Capt.  Pedrick.  Being  ac- 
cidently  disappointed  in  this,  she  put  into  St. 
Thomas  where  she  was  detained  for  repairs. 
Otherwise  she  would  have  actually  put  to  sea, 
before  the  12  months  had  expired.  During  her 
detention  from  necessity,  and  pursuant  to  the 
original  intention  to  proceed  from  St.  Thomas 
for  a  port  in  the  U.  S.,  she  there  made  arrange- 
ments for  taking  in  freight,  with  which,  as 
soon  as  ready,  she  sailed  for  N.  Y.  In  her 
passage  she  was  lost. 

The  counsel  for  the  plaintiffs  in  error  con- 
tends that  St.  Thomas  was  her  port  of  destina- 
tion, at  which  she  had  arrived  and  lay  within 
the  meaning  of  the  policy  on  the  day  of  the 
year's  termination  ;  and  that  she  could  in  no 
sense  be  deemed  at  sea.  He  admits,  however, 
that  the  words  "at  sea"  have  a  secondary 
meaning;  and  there  are  two  cases  decided  by 
the  Supreme  Judicial  Court  of  Mass.,  which 
hold  that  a  vessel  may,  under  circumstances, 
be  deemed  at  sea  within  a  clause  like  this, 
though  in  fact  lying  in  port.  Wood  v.  Ins.  Co. , 
14  Mass.,  31;  Bowen  v.  Ins.  Co.,  20  Pick.,  275. 
In  the  first,  a  vessel  bound  to  Amsterdam  had 
*been  captured  while  in  the  course  of  f*333 
her  passage  at  sea,  and  carried  into  a  British 
port  (Bristol)  where  she  was  when  the  year  ex- 
pired. The  clause,  "  should  this  vessel  be  at 
sea  at  the  expiration  of  the  above  period  (a 
year),  the  risk  is  to  be  continued  until  her  ar- 
rival at  a  port  of  discharge,"  was  held  to  at- 
tach. Here  she  was  engaged  in  the  prosecu- 
tion of  her  passage,  which  she  actually  pur- 
sued so  soon  as  she  could  obtain  a  clearance. 
Parker,  Ch.  J. ,  who  delivered  the  opinion  of 
the  court,  said:  "  She  was  absent  on  a  voyage 
which  had  been  commenced  within  the  time 
of  the  original  risk.  She  would  have  been  pro- 
tected on  that  voyage  to  Amsterdam  and  back 
again;  because  within  the  common  meaning 
of  the  term  'at  sea,'  which  was,  undoubtedly, 
adopted  by  these  parties.  A  vessel  is  consid- 
ered in  that  condition  while  on  her  voyage  and 
pursuing  the  business  of  it,  although  during  a 
part  of  the  time  she  is  necessarily  within  some 
port,  in  the  prosecution  of  her  voyage.  The 
intention  in  prolonging  the  risk  beyond  twelve 
months  was,  unquestionably,  to  give  the  ship 
protection  under  the  policy  in  case  that  time 
should  expire  while  the  vessel  should  be  em- 
ployed in  some  unfinished  voyage;  and  wheth- 
er in  a  foreign  port  or  actually  upon  the  high 
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sea*,  we  believe  there  was  no  difference  in  the 
contemplation  of  the  parties  when  the  contract 
was  made."  In  the  last  case,  the  vessel  sailed 
from  N.  Y.  on  a  voyage  to  Rotterdam,  from 
which  place  she  was  to  proceed  to  Bangor,  in 
Wales,  for  a  cargo,  and  thence  to  Boston.  The 
vessel  reached  Bangor.  took  on  board  her  car- 
go, unmoored,  and  dropped  down  several  miles 
below  Bangor;  but  not  being  able  to  get  out  of 
the  Straits  on  account  of  head-winds  she  came 
to  anchor;  and,  though  she  made  sale  for  sev- 
eral days,  did  not  succeed  in  getting  out  of  the 
Straits, and  proceeding  on  her  voyage  till  after 
the  year  expired.  The  words  of  the  policy 
were,  that  if  the  vessel  should  be  at  sea  when 
the  year  expired,  then  the  risk  was  to  contin- 
ue till  her  arrival  at  her  port  of  destination  and 
discharge.  The  continuing  clause  was  held  to 
attach,  while  she  lay  confined  in  the  Straits, 
occasionaly  struggling  to  escape.  The  jury 
found  she  was  not  in  a  harbor  on  the  day 
when  the  year  expired.  Another  policy  which 
334*]  continued  *itself  if  the  vessel  should  be 
on  her  passage,  was  also  held  to  attach  at  the 
same  time,  the  words  "at  sea"  and  "on  her 
passage,"  being  considered  by  the  court  as  syn- 
onymous. The  court  said  the  words  in  the 
policy  were  used  in  contradistinction  to  an  ar- 
rival in  port;  and  the  decision  turned  on  the 
vessel  having  left  her  moorings,  and  got  ready 
for  sea.  This  was  held  equivalent  to  being  on 
her  voyage  or  passage.  Shaw,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court,  cited  and  ap- 
proved Wood  v.  New  England  Mar.  Ins.  Co. 
He  remarked  that,  "  If  the  vessel  has  sailed  or 
commenced  a  voyage  from  one  port  to  another, 
she  must  be  considered  to  be  at  sea,  within  the 
meaning  of  this  clause,  from  the  commence- 
ment to  the  termination  of  the  voyage, although 
during  parts  of  it  she  may  have  sought  shelter 
In  a  place  on  the  way." 

In  the  case  at  bar,  I  think  the  defendant  in 
error  is  put  to  contend  for  something  beyond 
what  is  established  by  either  of  the  cases  cited, 
which  are  the  only  direct  authorities  upon 
which  he  relies.  The  first  holds  that  a  vessel 
being  in  the  course  of  her  voyage,  diverted 
into  and  lying  at  a  port  in  inmtum,  is  still  con- 
structively at  sea;  the  latter  case  holds  that  be- 
ing unmoored  and  ready  for  sea  at  an  inter- 
mediate port  of  destination  amounts  to  the 
same  thing.  In  the  case  at  bar  the  vessel  had 
not  been  forced  into  St.  Thomas  from  any 
cause.  She  proceeded  there  as  to  an  interme- 
diate port  of  destination  determined  on  by  the 
master,  as  a  port  of  lading  ;  and  so  far  from 
being  ready  for  sea,  she  still  continued  in  that 
port  till  the  year  had  passed,  not  having  un- 
moored, but  merely  engaged  in  the  business  of 
lading.  Can  a  vessel  be  said  to  be  at  sea  while 
lying  at  an  intermediate  port  of  destination, 
though  in  prosecution  of  the  business  which 
is  to  carry  her  to  the  ultimate  one?  It  is  true 
she  is  on  her  general  trading  voyage,  acting 
with  a  view  to  proceed  and  reach  her  ultimate 
port.  She  is  on  the  voyage  round,  and  in  this 
instance  the  vessel  would  have  been  covered 
by  the  policy,  if  found  at  sea  upon  Jan.  21 ; 
whereas  she  is  lying  by  and  lading  on  that  day 
in  an  intermediate  port  of  her  own  choosing. 
She  had  terminated  her  particular  passage.  I 
335*]  think  the  court  below  *must  have  held 
that  the  policy  continued  till  her  arrival  in  the 
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U.  S. ,  touching  at  what  ports  of  destination  she 
pleased.  But  there  is  nothing  in  the  policy 
which  looks  to  that.  True  the  voyage  in  view 
was  a  trading  rambling  voyage,  averages  were 
to  be  settled  each  passage;  and  the  vessel  de- 
parted from  N.  Y.,  where  she  lay  in  Sep., 
1885.  The  terminus  ad  quern  is  one  year;  the 
protection  to  be  continued  over  on  condition, 
viz. ;  if  at  the  terminus  she  happened  to  be  at 
sea.  She  had  been  delayed  by  adverse  weath- 
er, which  prevented  her  being  at  sea  ;.  but  such 
delay  was  not  made  a  condition.  She  bad  been 
strained,  consequently  detained  in  port  to  be 
repaired;  but  that  was  not  made  a  condition. 
The  policy  was  not^o  be  continued  for  either 
of  these  reasons.  She  was  making  her  arrange- 
ment to  go  to  sea;  but  she  had  not  yet  even 
unmoored,  or  began  to  unmoor.  She  was  not 
sailing,  and  in  her  course  detained  by  some 
subsequent  occurrence;  and  not  even  ready  to 
sail.  Peltigrewv.  Pringle,  3  B.  &  Ad.,  514.  She 
was  on  a  voyage  round,  and,  if  you  please.this 
was  contemplated  by  the  parties,  though  there 
is  no  evidence  of  it;  but  she  was  not  sailing  on 
the  voyage;  she  was  not  at  sea  on  the  voyage. 
The  defendants  below  are  not  to  be  made  liable 
on  excuses  that  she  could  not  fulfill  the  condi- 
tion. She  took  that  risk,  and  knew  where  she 
must  be  in  order  to  entitle  herself  to  protection ; 
at  sea'open  to  the  hazards  of  a  sea  voyage,  in 
which  case  she  would  be  protected  only  till 
she  reached  the  port  of  destination.  She  asked 
no  more  than  this;  and  the  reason,  I  suppose, 
was  that  she  wanted  no  more.  On  her  reach- 
ing port  her  owner  could  re  insure  at  his  leis- 
ure; and  at  the  end  of  her  passage,  the  in- 
surers were  bound, as  they  did  do  several  times, 
to  settle  her  averages.  It  would  be  drawing 
out  this  clause  to  a  most  unnatural  and  im- 
moderate length,  to  say  that  it  ran  the  whole 
round  of  any  voyage  the  master  might  have 
raised  in  his  mind;  one  to  the  East  Indies  and 
home,  or  round  the  world,  covering  every  stop- 
ping place  planned  out  in  the  way.  The  par- 
ties do  not  appear  to  have  had  any  definite 
voyage  in  their  minds;  but  only  random  pas- 
sages to  be  undertaken  within  the  year.and  cov- 
ering *the  pending  passage  in  a  course  [*336 
of  actual  prosecution  at  the  terminus.  "  At 
sea  "  was,  I  think,  used  in  opposition  to  being 
"  in  port."  The  words  were  not  used  in  op- 
position to  her  being  "  at  home."  Arriving  at 
the  port  of  destination  means,  I  think,  any 
porf*of  destination,  whether  at  home  or  abroad 
for  lading  or  discharge,  or  any  other  object  or 
business  voluntarily  pursued.  It  would  seem 
to  be  straining  construction  beyond  all  prece- 
dent, to  hold  that,  being  in  port  on  her  own 
business  and  lying  there  for  weeks,  is  being  at 
sea,  in  the  prosecution  of  a  voyage  or  passage. 
It  is  going  quite  far  enough,  if  not  too  far,  to  say 
with  Wood  v.  N.  E.  Mar.  Ins.  Co  that  a  vessel 
is  at  sea,  while  lying  even  contrary  to  her  will 
in  port,  without  a  clearance.  To  predicate  the 
same  thing  of  her  while  lying  in  her  own  ap- 
pointed port  sounds  like  a  distortion  of  lan- 
guage, unless  we  could  suppose  some  seconda- 
rv  meaning  established  by  commercial  usage, 
lione  such  is  in  proof. 

In  examining  this  case,  I  have  given  the  tes- 
timony its  strongest  possible  bearing  in  favor 
of  the  plaintiff  below.  I  have  supposed  it  clear- 
ly established,  that  the  vessel  was  but  touch- 
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ing  at  St.  Thomas  for  a  cargo  on  her  way  from 
Curapoa  to  N.  Y.  I  have  disregarded  the  ar- 
gument that  such  a  voyage  and  such  a  purpose 
were  questionable  on  the  whole  testimony, and 
that,  at  least,  the  jury  should  have  been  di- 
rected to  inquire  of  them.  The  protest  of  the 
master  speaks  of  the  voyage  as  being  from  N. 
Y.  to  St.  Barts,  Curacoa  and  Maracaibo.  It 
says  that  on  failing  to  obtain  the  cargo  of  The 
Harper,  he  changed  his  mind,  and  determined 
to  return  to  Curacoa,  and  proceed  thence  on 
his  voyage  to  Maracaibo;  and  that  he  continued 
to  entertain  that  intention,  till  the  agent  on  dis- 
covering that  the  expenses  occasioned  by  the 
repairs  had  swelled  to  such  an  amount  as  to 
forbid  all  further  enterprizes  out,  peremptorily 
ordered  the  brig  home.  This  view  is  certainly 
far  from  strengthening  the  idea,  that  she  was 
at  sea  on  a  voyage  home,  or  round,  when  she 
reached  Jan.  21.  But  admitting  that  she  was, 
I  think,  under  the  circumstances,  we  must  take 
her  to  have  been  constructively  where  she  was 
337*]  Ostensibly  and  literally  in  an  inter- 
mediate port  of  destination  ;  so  not  at  sea  ; 
therefore,  not  within  the  condition. 

In  any  view  which  can  be  taken  of  this  case 
on  the  bill  of  exceptions,  /  think  the  judgment 
should  be  reversed;  a  venire  de  novo  to  issue 
from  the  court  below,  the  costs  to  abide  the  event. 

Afflrmed-7  Hill,  321. 

Distinguished-^  Hill,  124. 

Cited  in— 26  N.  Y..  157;  40  Super.,  423 ;  8  Allen,  385. 


LEE  v.  TILLOTSON; 

Constitutional  Law — Trial  by  Jury — Referees  in 
State  Court  may  Award  Damages  for  Non- 
Performance  of  Special  Contract —  Waiver. 

Where  referees  are  appointed  to  hear  a  cause,and 
the  trial  actually  req  uires  the  examination  of  a  long1 
account,  they  have  power  to  allow  damages  for  the 
non-performance  of  a  special  contract,  the  same  as 
if  the  cause  had  been  tried  by  a  jury. 

The  provision  in  the  Constitution  of  the  U.  S.  se- 
curing a  trial  by  a  jury,  relates  only  to  trials  in 
courts  organized  under  the  Constitution  and  laws 
of  the  U.  §.,  and  is  no  objection  to  a  cause  being 
heard  by  referees  in  the  courts  of  this  State ;  nor  is 
the  similar  provision  in  the  Constitution  of  this  State 
an  objection.  Previous  to  the  adoption  of  the  State 
Constitution,  references  were  well  known  and  sanc- 
tioned by  statute. 

At  all  events,  a  party  having  waived  a  constitu- 
tional provision  cannot  subsequently  ask  for  its 
protection. 


NOTE.— Constitutional  law. 

1.  Construction  of  the  federal  law  as  affecting  the 
States.    See  matter  of  Smith,  10  Wend.,  449,  note. 

2.  Trial'  by  jttrj/— The  limitation  provided  by  the 
seventh  Amendment  to  the  Federal  Constitution  ap- 

glies  to  the  United  States  courts  only.  Matter  of 
mith.  10  Wend..  449;  Twitchell  v.  Commonwealth, 
74  TJ.  8.  (7  Wall.),  321 ;  Justices  v.  Murray,  76.  U.  S. 
(9  Wall.),  274 ;  Edwards  v.  Elliott,  88  U.  S.  (21  Wall.), 
532;  Walker  v.  Sauvinet,  92  U.  S.,  90;  Munn  v.  Illi- 
nois, 94  U.  S.,  113. 

3.  Waiver  of  constitutional  objection. 

A  constitutional  prtwmon  designed  to  protect  the 
property  rights  of  the  citizen,  may  be  waived  by 
him.  In  addition  to  the  above  case  of  Lee  v.  Tillot- 
son,  see  Van  Hook  v.  WhitJock,  26  Wend.,  43;  7 
Paige,  373 :  People  v.  Murray,  5  Hill,  468 ;  Baker  v. 
Braman,  6  Hill,  47 ;  Embury  v.  Comer,  3  N.  Y.,  511 ; 
Hey  ward  v.  Mayor,  8  Barb.,  486 :  Detmold  v.  Drake, 
46  N.  Y.,  318;  Anderson  v.  Reilly,  66  N.  Y..  189:  Peo- 
ple v.  Quigg,  59  N.  Y.,  83 ;  Rusk  v.  Soutter,  67  Barb., 
371 :  M.  &  O.  Ry.  Co.  v.  State,  29  Ala.,  573 ;  Chamber- 
lain v.  Lyelle,  3  Mich.,  448 :  Haskell  v.  New  Bedford, 
108  Mass..  208 ;  Motz  v.  Detroit,  18  Mich.,  495 ;  Rick- 
etts  v.  Spraker.  77  Ind.,  371. 
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Citations— 2  R.  S.,  305,  2d  ed.,  sec.  40 ;  Const.  N.  Y., 
art.  7,  sec.  2. 

MOTION  to  set  aside  a  report  of  referees. 
The  action  was  assumpsit  on  an  agreement 
in  writing,  dated  Jan.  1,  1825,  signed  by  the 
parties,  by  which  the  defendant,  among  other 
things,  agreed  to  furnish  6,000  hides  annually, 
for  five  years,  at  the  Howard  factory,  War- 
warsink,  which  the  plaintiff  agreed  to  tan  in 
the  best  manner  that  the  nature  of  the  hides 
would  admit  of,  and  to  transport  them  to  the 
City  of  N.  Y.  The  defendant  was  to  allow  3 
cents  per  pound  for  the  tanning  and  transpor- 
tation, and  furnish  wood,  lime,  salts,  etc.,  and 
keep  the  factory  in  repair.  The  plaintiff,  in 
declaring,  alleged  breaches  in  not  furnishing 
the  stipulated  number  of  hides,  etc.  The  dec- 
laration also  contained  the  common  counts  for 
work,  labor,  etc.  The  cause  was  referred,  by 
consent  of  parties  ;  and  the  report  was  for  the 
plaintiff  $4,594,  which  the  counsel  for  the  de- 
fendant now  moved  to  set  aside.  The  referees 
examined  long  accounts  on  both  sides  and 
struck  a  balance,  among  *other  things  [*338 
allowing  $6,000  special  damages  against  the 
defendant  for  not  furnishing  the  stipulated 
amount  of  hides,  etc.;  in  other  words,  for  not 
stocking  the  yard  as  agreed  by  the  defendant. 
This  they  did,  notwithstanding  an  objection 
that  they  had  no  legal  power  to  allow  special 
damages.  There  were  other  questions  passed 
upon  in  addition  to  those  in  reference  to  which 
the  opinion  of  the  court  was  delivered  as  re- 
ported beneath,  which  are  deemed  not  neces- 
sary to  be  stated.  The  referees  made  a  report 
in  favor  of  the  plaintiff  for  $4,594,  which  the 
defendant  moved  to  set  aside. 

Mr.  L.  Maison,  for  defendant. 

Messrs.  J<  Van  Buren  and  H.  M.  Ro 
meyn,  for  plaintiff. 

By  the  Couri,  Cowen,  J.  It  was  argued  by 
the  counsel  for  the  defendant  that  the  referees 
had  no  power  to  inquire  of  damages  for  breach 
of  the  special  agreement,  that  not  being  mat- 
ter of  account  within  the  2  R.  S.,  305,  2d  ed., 
sec.  40.  The  trial  would  obviously  require  the 
examination  of  a  long  account ;  and  then  the 
statute  in  terms  authorizes  the  court  to  refer 
the  cause  ;  that  is  to  say,  the  whole  matter. 
Such  has  been  the  uniform  practice.  On  the 
cause  going  down,  everything  inquirable  into 
on  a  trial  should  be  heard  and  decided  by  the 
referees;  otherwise,  a  reference  must  be  with- 
held on  its  appearing  that  the  most  trifling  mat- 
ter, a  small  note  for  instance,  might  be  intro- 
duced at  the  hearing.  The  statute,  so  far  from 
restricting  the  power  of  reference  to  matters  of 
account  alone,  does  not  even  confine  it  to  ac- 
tions arising  ex  contractu,  though  we  have  in 
practice  confined  it  to  such.  The  limitation 
ought  not  further  to  be  narrowed  by  construe 
tion.when  we  consider  how  precious  is  time  in 
some  of  our  circuits. 

But  it  is  said  the  right  to  refer  is  absolutely 
unconstitutional,  as  being  contrary  to  the  7th 
article  of  the  Amendments  to  the  Constitution 
of  the  U.  S.  That,  however,  relates  to  such 
courts  only  as  sit  under  the  authority  of  the  U.  S. 
In  respect  to  the  forms  of  proceeding  *in  [*33O 
suits,  the  Constitution  and  laws  of  the  U.  S. 
are  regarded  as  those  of  a  foreign  government. 

But  the  7th  article,  section  2, of  our  own  Con- 
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stitution  declares,  that  "  The  trial  by  jury,  in 
all  cases  in  which  it  has  been  heretofore  used, 
shall  remain  inviolate  forever  ;"  and  the  case 
before  us  is  supposed  not  to  come  within  the 
exception.  It  is  a  satisfactory  answer, however, 
that  references  as  broad  as  that  now  contended 
for  by  the  plaintiff.were  sanctioned  by  statute, 
and  practiced  by  the  courts  long  before  the 
adoption  of  the  Constitution. 

The  objection  calls  for  the  less  countenance 
in  this  case,  inasmuch  as  the  parties  mutually 
consented  to  the  reference  by  writing.  This  of 
itself  is  a  waiver  of  the  objection,  even  if  the 
Constitution  stood  in  the  way.  A  party  may 
waive  a  constitutional  as  well  as  a  statute  pro- 
vision made  for  his  own  benefit.  The  contrary 
argument  would  deprive  a  criminal  of  the  pow- 

«so 


er  to  plead  guilty,  on  the  ground  that  the  con- 
stitution has  secured  him  a  trial  by  jury. 

Motion  to  set  aside  report  of  referees  denied. 

Constitutional  privilege  or  prnvteiim—  Waiver  of. 
Cited  in-3  N.  Y.,  518 :  7  N.  Y.,  507 ;  24  N.  Y.,  238 ;  44 
N.  Y.,  423 :  46  N.  Y.,  325 :  59  N.  Y..  90 :  79  N.  Y.,  429 


246;  102  U.  8.,  421:  51  Wig.,  660:  43  N.  J.  L.,574;  27 
Am.  Rep.,  666  (85  Pa.  St.,  419). 

Common  law  jury— When  may  be  dispensed  with. 
Cited  in— 55  Barb.,  171;  3  How.  Pr.,  141;  24  How.  Pr., 
437;  6  Abb.  N.  8.,  121;  18  Am.  Rep.,  33«,  .337  (19  Minn., 
139, 140) :  23  Am.  Rep.,  389  (122  Mass.,  520). 

Reference— Examination  of  lung  account— Dam- 
age*. Held  obiter— 40  How.  Pr.,  155. 

Cited  in— 37  How.  Pr.,  410;  6  Abb.  N.  S.,  243 ;  1 
Sweeny,  351;  18  Am.  Rep.,  336,  337  (19  Minn.,  139, 140); 
23  Am.  Rep.,  389  (122  Mass.,  520). 
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341*]  *COE  ET  AL.,  Superintendents  of  the 
Poor  of  the  County  of  GENESEE, 

v. 

:SMITH  ET  AL.,  Superintendents  of  the  Poor 
of  the  County  of  ALLEQANY. 

Parties — Paupers — Removal  of,  from  one  County 
to  Another,  without  Legal  Authority — Superin- 
tendents of  the  Poor  of  the  Latter  County  Can- 
not Maintain  Action  against  Those  of  the 
Former — Statute. 

An  action  will  not  lie  by  the  Superintendents  of 
the  Poor  of  one  county  against  the  Superintendents 
•of  another  county  for  the  maintenance  of  a  pauper 
removed  from  the  county  of  the  latter  without  le- 
.gal  authority,  into  the  county  of  the  former,  where 
the  removal  is  made  at  the  request  of  the  pauper,  so 
that  he  may  be  under  the  care  of  his  family  and 
friends,  and  without  any  intent  on  the  part  of  the 
person  removing  him  to  make  the  county  into 
which  he  is  removed  chargeable  with  his  support. 

It  seems,  that  the  bringing  of  a  pauper  into  this 
State,  will  not  subject  the  person  bringing  him  to 
the  penalties  of  the  Acton  this  subject,  unless  it  be 
•done  with  the  intent  of  subjecting  some  particular 
town  or  county  to  the  charge  of  supporting  such 
pauper. 

Citation— 1  R.  S.,  633,  sees.  63-65, 67. 

THIS  action  was  tried  at  the  Allegany  Cir- 
cuit, in  Oct.,  1839,  before  the  Hon.  Robert 
Monell,  one  of  the  Circuit  Judges. 
342*]  *The  suit  was  brought  to  recover 
moneys  expended  by  the  plaintiffs  in  the  sup- 
port of  a  pauper,  for  whom  it  was  alleged  the 
•defendants  were  bound  by  law  to  provide. 
The  plaintiffs  in  a  special  count  of  the  decla- 
ration alleged  that  Dec.  15, 1838,  at  Pike,  in  the 
County  of  Allegany,  one  Robert  Flint  became 
sick  and  infirm,  and  according  to  the  provis- 
ions of  the  Act  entitled  "  Of  the  Support  and 
Relief  of  Indigent  Persons,"  became  charge- 
able to  the  County  of  Allegany ;  that  after- 
wards, to  wit  :  on,  etc.,  one  David  Flint,  an 
inhabitant  of  Allegany,  removed  and  trans- 
ported Robert  from  the  County  of  Allegany  to 
the  County  of  Genesee,  with  intent  to  make 
the  County  of  Genesee  chargeable  with  the 
support  and  relief  of  Robert.  The  plaintiffs 
also  averred  that  Robert  did  become  charge- 
able to  the  County  of  Genesee,  and  had  been 
supported  by  such  county  as  a  pauper  from  the 
time  of  his  removal  to  the  commencement  of 
this  suit  ;  and  that  before  and  at  the  time  of 
this  removal,  he  was  a  pauper,  and  a  charge 
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upon,  the  County  of  Allegany.  The  declaration, 
also  contained  the  common  money  counts. 

On  the  trial  of  the  cause  it  was  shown  that 
Robert  Flint,  being  a  pauper  and  resident  of 
the  County  of  Genesee,  was  bound  out  by  the 
Superintendents  of  that  county  as  an  appren- 
tice ;  that  he  left  his  master  and  went  to  the 
residence  of  Samuel  Flint,  an  uncle  of  his,  in 
Allegany,  where,  in  the  month  of  Aug.,  1838, 
he  received  a  wound  from  a  scythe,  by  which 
he  was  deprived  of  the  use  of  one  of  his  legs, 
and  which  disabled  him  from  working ;  that 
his  uncle  supported  him  and  procured  medical 
attendance  for  him  until  late  in  Dec.,  1838, 
when,  at  the  request  of  the  pauper,  he  was  re- 
moved to  the  residence  of  his  mother,  in  the 
County  of  Genesee,  who  was  very  poor,  and 
unable  to  provide  for  him.  Dec.  81,  an  Over- 
seer of  the  Poor  of  the  town  in  which  the 
mother  of  Robert  resided,  took  charge  of  him 
and  supported  him  at  his  mother's  house  until 
Feb.  11,  1839,  when  he  was  removed  to  the 
County  Poor  House  of  Genesee,  and  there  sup- 
ported at  the  expense  of  the  county,  which 
was  proved  to  be  $90.  The  Superintendents  of 
Allegany  did  not  contribute  to  the  support  of 
the  *pauper  whilst  he  remained  at  the  [*343 
house  of  his  uncle.  The  only  interference  on 
their  part  was,  that,  on  the  day  preceding  the 
removal  of  the  pauper,  one  of  them  called  with 
a  physician  to  ascertain  his  ability  to  undergo 
the  fatigue  of  the  removal.  He  was  removed 
by  David  Flint,  a  son  of  Samuel  Flint.  The 
judge  charged  the  jury  that  if  there  had  been 
any  interference  by  others,  or  if  the  pauper 
had  received  the  aid  or  assistance  of  any  person 
in  his  removal  from  Allegany  to  Genesee,  the 
defendants  were  liable  ;  that,  it  was  wholly  im- 
material, as  between  the  parties  to  the  suit, 
who  had  procured  such  aid  or  assistance,  or 
from  what  motive  or  with  what  intent  it  had 
been  procured  or  rendered  ;  that  the  evidence 
fully  established  a  sending  and  transporting  of 
the  pauper  within  the  meaning  of  the  statute  ; 
and  that  there  was  no  question  for  them  to  de- 
termine except  the  amount  of  damages  which 
the  plaintiffs  ought  to  recover.  The  jury  found 
for  the  plaintiffs,  with  $90  damages.  The  de- 
fendants ask  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 
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By  (fie  Cowr*. Nelson,  Ch.  J.   This  action  is  | 
given  by  stntute;  and  the  principle  upon  which 
ft  is  to  he  maintained  will   depend  on   a  con- 1 
struct  i« in  of  several  sections  of  the  Act  under  | 
•which  the  suit,  is  brought. 

By  the  63  section  of  1  R.  8.,  683,  any  person 
who  shall  send,  carry,  transport  remove  or 
bring,  or  who  shall  cause  to  be  sent,  carried, 
transported,  brought  or  removed,  any  poor  or 
indigent  person,  from  any  city,  town  or  county 
to  any  other  city,  town  or  county,  without 
legal  authority,  and  there  leave  such  poor  per- 
son with  intent  to  make  any  such  city,  town  or 
county,  to  which  the  removal  shall  be  made, 
chargeable,  etc.,  or  who  shall  entice  any  such 
poor  person  to  remove  with  such  intent,  shall 
forfeit  $50,  etc.  By  the  64th  section,  the  pau 
per  so  removed,  brought  or  enticed,  shall  be 
maintained  by  the  Superintendents  of  the 
county  where  he  may  be;  they  shall  give  notice 
344*]  to  the  Overseers  *of  the  Poor  of  the 
town  from  which  he  was  brought  or  enticed 
if  such  town  be  liable  for  his  support ;  if  there 
be  no  town  in  the  county  from  which  he  was 
brought  liable  to  his  support,  then  the  notice 
is  to  be  given  to  the  Superintendents  of  the 
Poor  of  such  county,  informing  them  of  such 
improper  removal,  and  requiring  them  to  take 
charge  of  the  pauper.  By  the  65th  section,  the 
Superintendents  or  Overseers  to  whom  notice 
is  given  shall  within  30  days  take  and  remove 
the  pauper,  etc.,  or  within  that  time  notify  the 
Superintendents  giving  the  notice,  that  they 
deny  the  allegation  of  such  improper  enticing 
or  removal,  etc.  By  the  67th  section,  upon 
such  notice  of  denial  the  Superintendents  shall 
within  3  months,  commence  a  suit  against  the 
Overseers  of  the  Poor  of  the  town,  or  the 
County  Superintendents  or  their  successors, 
for  the  expenses  incurred  in  the  support  of 
such  pauper,  etc. 

From  an  attentive  consideration  of  these  pro- 
visions, it  appears  obvious  to  me  that  a  re- 
moval of  the  pauper  which  will  charge  the 
county  with  the  expenses  of  his  maintenance, 
must  be  such  as  would  subject  the  person  con- 
cerned in  it  to  the  penalties  imposed  by  the 
63d  section  of  the  Act.  This  is  clearly  the  re- 
moval referred  throughout  the  several  provis- 
ions on  the  subject,  and  which  the  defendants 
were  required  to  deny.  The  plaintiffs  are  to 
give  notice  to  the  Superintendents  of  the 
county  from  which  the  pauper  was  brought  or 
enticed,  informing  them  of  such  improper  re 
moval,  and  they  are  to  deny  the  allegation  of 
such  improper  enticing  or  removal.  This  is 
the  preliminary  issue  raised  between  the  parties 
before  the  commencement  of  the  suit. 

The  ground  taken  by  the  plaintiffs  supposes 
that  the  Legislature  intended  to  prohibit  a  des- 
titute person,  or  one  who  happened  to  be  dis- 
abled, while  temporarily  residing  in  one  county, 
from  returning  to  his  family  and  friends  resid- 
ing in  another,  though  he  might  choose  to  do 
so  of  his  own  mere  motion  ;  or,  as  a  matter  of 
course,  to  charge  the  county  from  which  he 
thus  removed  with  his  support.  This  seems 
to  me  a  forced  and  unreasonable  construction  ; 
and  overlooks  the  intent  of  the  removal,  which 
345*]  is  made  an  essential  ingredient  *to 
constitute  the  offense  within  the  Act,  and  is.  I 
think,  equally  necessary  to  create  the  legal  lia- 
bility in  the  civil  suit. 
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Even  where  a  person  brings  a  pauper  from 
any  place  out  of  the  State  into  a  county  within 
it,  he  i»  neither  subject  to  the  penalty,  or  to  the 
maintenance  of  the  pauper,  as  imposed  by  the 
64th  section,  without  the  existence  of  an  intent 
to  charge  the  county. 

I  am  of  opinion,  therefore,  that  the  learned 
judge  erred, and  that  a  new  trial  must  be  granted. 

Cited  in-36N.Y.,  143;  44  N.  Y.,  26. 


DELAFIELD 

«. 

KINNEY,  President  of  the  Erie  County  Bank. 

Association  Formed  under  the  General  Bank- 
ing Law — Action  against.  May  Be  in  Xante 
of  Such  Association  or  in  Such  A'ame  and  that 
of  the  President — Pleading — Authority  of  -St/cA 
Associations  to  Make  and  Issue  Notes — X<(to- 
tiabilHy  of  their  Certificate*  of  Deposits. 

A  suit  against  an  association  formed  under  the 
general  Banking  Law,  may  be  brought  against  it  ei- 
ther in  the  name  of  the  association  or  in  that  name, 
with  the  addition  of  the  name  of  the  president  there- 
of;  but  the  contract  must  be  stated  as  having  been 
made  by  or  with  the  bank  using-  the  name  by  which 
it  acquires  rights  of  action  and  contracts  liabilities, 
or  the  declaration  will  be  bad. 

It  is  not  necessary  to  allege  in  the  declaration, 
that  the  notes  or  bills  issued  by  such  association, 
were  signed  by  the  president  or  vice-president  and 
cashier  thereof;  it  is  enough  to  allege  in  general 
terms,  that  the  association  made  the  contract. 

Whether  certificates  of  deposit  made  by  these  as- 
sociations are  negotiable  instruments,  enabling  the 
indorsee  to  bring  an  action  in  his  own  name,  qiitere. 

So,  also,  quaere,  whether  these  associations  have 
authority  to  make  post-notes,  or  any  negotiable 
notes,  save  such  as  are  issued  under  the  sanction  of 
the  Comptroller  of  the  State. 

Citations— Laws,  1838,  p.  250. sees.  15,21,  22;  IB.  8... 
599.  sees.  1.  2. 

TVEMURRER  to  declaration.  The  first  count 
\J  is  as  follows:  John  DHafield,  of  the  Citv 
of  N.  Y.,  plaintiff  in  this  suit,  by  E.  8.  V.,  his 
attorney,  complains  of  George  N.  Kinney, 
President  of  the  Erie  County  Bank,  an  associ- 
ation formed  under  the  laws  of  this  State  enti- 
tled "An  Act  to  Authorize  the  Business  of 
Banking,"  passed  Apr.  18,  1838,  and  doing 
business  at  Buffalo,  defendants  in  this  suit,  in 
a  plea  of  trespass  on  the  case  upon  promises 
pursuant  to  the  statute;  for  that  whereas,  the 
said  Erie  County  Bank,  July  10, 1839,  at  Buff  a 
lo,  to  wit:  at,  etc.,  made  a  certain  note  in  writ- 
ing, commonly  called  a  certificaje  of  deposit, 
bearing  date  *etc.,  and  then  and  there  [*346 
delivered  the  said  note  or  certificate  of  deposit, 
to  one  William  Vandervoort,  by  which  said 
note  or  certificate  of  deposit  the  said  defendant 
declared  and  certified  that  the  said  William 
Vandervoort  had  deposited  in  that  bank  at  7 
per  cent,  interest.  $10,000.  subject  to  the  said 
Vandervoort's  order  thereon,  payable  at  the 
New  York  Banking  Co.,  in  the  City  of  N.  Y., 
six  months  after  the  date  thereof,  ft  was  then 
stated  in  the  usunl  form  of  declaring  on  nego- 
tiable bills,  that  V.  indorsed  the  note  to  the 
plaintiff,  of  which  the  defendant  had  notice. 
By  means  whereof  the  defendant  became  lia- 
ble to  pay  the  plaintiff,  etc.;  and  in  considera- 
tion thereof  the  defendant  promised,  etc. 

Second  count.  And  whereas,  also,  the  said 
defendant,  on,  etc.,  at,  etc.,  made  a  certain 
other  note  in  writing,  commonly  called  a  cer- 
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tiflcate  of  deposit,  by  which  said  note  the  said 
defendant  declared  and  certified  that  the  said 
W.  V.  had  deposited  in  the  said  Erie  Co.  Bk. 
at  7  per  cent,  interest,  $10,000,  subject  to  the 
said  W.  V.'s  order  thereon,  payable  at  the  N. 
Y.  Banking  Co.,  in  the  City  of  N.  Y.,  six 
months  after  the  date  thereof;  and  then  stating 
the  indorsement  of  the  note  and  the  liability 
and  promise  of  the  defendant  as  in  the  first 
count. 

Third  count.  And  whereas,  also,  the  said  de- 
fendant, on  the  same  day  and  year  and  at  the 
place  last  aforesaid,  made  a  certain  note  in 
writing,  the  handwriting  of  E.  E.  Smith,  cash- 
ier of  the  said  Erie  Co.  Bk.,  being  thereto  sub- 
scribed, commonly  called  a  promissory  note, 
by  which  said  note  the  said  defendant  prom- 
ised to  pay  to  the  order  of  the  said  W.  V.,  six 
months  after  the  date  thereof,  the  sum  of 
$10,000,  with  interest,  etc.,  at  the  N.Y.  Bank- 
ing Co.,  in  the  City  of  N.  Y.  The  indorse- 
ment of  the  note  to  the  plaintiff,  notice  to,  lia- 
bility of  and  promise  by  the  defendant  were 
then  set  out  in  the  usual  form.  Special  de- 
murrer to  each  count,  and  joinder. 

The  case  was  submitted  upon  written  points, 
without  argument. 
34:7*]    *Mr.  S.  Stevens,  for  defendant. 

Mr.  E.  S.  Van  Winkle,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Corporations 
formed  under  the  general  Banking  Law  may, 
like  other  bodies  politic,  sue  and  be  sued  by 
their  original  corporate  names.  True,  the  stat- 
ute provides  that  suits  by  or  on  behalf  of  the 
association  may  be  brought  in  the  name  of  the 
president  thereof;  and  that  persons  having  de- 
mands against  the  association  may  maintain 
actions  against  the  president.  Stat.,  1838,  p. 
250,  sees.  21,  22.  But  there  are  no  negative 
words,  nor  anything  going  to  take  away  either 
the  right  or  the  liability  which  the  law  attach- 
es to  every  person,  whether  natural  or  artificial, 
to  sue  and  be  sued  for  the  redress  of  injuries. 
A  legal  being  having  capacity  to  transact  busi- 
ness like  an  individual,  and  yet  wanting  pow- 
er to  assert  its  rights,  and  not  subject  to  legal 
process  when  in  the  wrong,  would  be  a  strange 
anomaly  in  the  law.  The  power  and  liability 
to  sue  and  be  sued,  are  necessarily  incident  to 
every  corporation.  This  is  so  at  the  common 
law,  and  by  express  enactment.  1  R.  S.,  599, 
sees.  1,  2.  The  general  Banking  Law  has  not 
repealed  this  provision;  it  has  only  superadd- 
ed  another  form  in  which  injuries  may  be  re- 
dressed. 

Suits  may  be  brought  in  either  form;  but 
whether  in  the  one  or  the  other,  it  is  a  matter 
in  which  the  president  has  no  personal  con- 
cern. It  is  the  suit  of  the  bank.  In  one  form 
the  bank  sues  or  is  sued  by  its  original  corpo- 
rate name;  in  the  other,  it  sues  or  is  sued  by 
that  name,  with  the  addition  of  the  name  of 
the  president.  Both  are  corporate  names — the 
one  "  to  be  used  in  its  dealings,"  sec.  15,  and 
the  other  to  be  used  in  legal  proceedings.  Sees. 
21,  22.  A  corporation  may  have  several 
names,  and  one  name  may  be  used  for  one  pur- 
pose, and  another  for  another  purpose.  Its 
name  may  be  received  either  mediately  or  im- 
mediately from  the  creating  power,  or  it  may 
be  acquired  by  reputation.  A  bank  under  this 
law  is  authorized  to  choose  its  own  name,  but 
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it  is  required  to  have  one,  "to  be  used  in  ita 
dealings,"  sec,  15;  and  it  may  appear  in  court 
by  that  *name  simply,  or  with  the  addi-*[34& 
tion  of  the  name  of  its  president.  Sees.  21,  22. 
If  the  latter  form  is  adopted,  it  is  still  just  as 
much  the  suit  of  the  bank  as  though  the  name 
by  which  it  deals  were  used;  and  the  only  dif- 
ference in  framing  the  declaration. whether  the 
suit  be  for  or  against  the  corporation,  consists 
in  the  mode  of  stating  the  name  in  the  com- 
mencement. The  contract  must  be  stated  a* 
having  been  made  by  or  with  the  bank — usiug^ 
the  name  by  which  it  acquires  rights  of  action 
and  contracts  liabilities. 

In  this  case,  the  plaintiff  proceeds  against 
the  Co.,  as  he  may  do  by  law,  by  adding  the 
name  of  its  president;  and  the  first  count  very 
properly  commenced  by  alleging  that  the  con- 
tract was  made,  not  by  the  president,  but  by 
the  Bank.  This  distinction  is,  however,  soon 
lost  sight  of;  for  after  stating  that  the  Bank 
made  a  certain  note  or  certificate  of  deposit, 
the  pleader  proceeds  to  say,  that  by  the  note  or 
certificate  the  defendant  declared  and  certified 
— the  defendant  had  notice  of  the  transfer  of 
the  note,  became  liable,  and  promised  to  pay 
the  plaintiff.  If  the  "defendant,  "as  the  pleader 
has  used  the  word,  means  "  George  N.  Kin- 
ney,  President  of  the  Erie  County  Bank,"  and 
not  the  Bank  itself,  the  plaintiff  has  failed  to 
show  any  cause  of  action  against  the  Co.  And 
the  count  does  not  show  a  good  cause  of  ac- 
tion against  "  George  N.  Kinney,"  because  it 
commences  by  alleging  that  the  note  was  made- 
by  "  the  Erie  County  Bank,"  and  Mr.  Kinney 
is  not  answerable  for  their  undertaking. 

I  was  at  first  inclined  to  think  the  count 
might  be  supported  on  the  ground  already  sug- 
gested, that  each  of  these  associations  has  two 
corporate  names,  by  either  of  which  it  may 
sue  or  be  sued.  This  Co.  is  sued  by  one  of  its- 
names,  to  wit:  "  George  N.  Kinney,  President 
of  the  Erie  County  Bank;"  and  then  the  word 
"  defendant,"  as  used  in  the  count,  refers  to 
and  means  the  corporation,  not  the  individ- 
ual. But  the  difficulty  with  this  view  of  the 
case  is,  that  the  name  by  which  the  Co.  is- 
sued, is  not  the  name  by  which  it  is  author- 
ized to  deal;  and  the  plaintiff,  *conse-  [*34d 
quently,  fails  to  show  that  the  Bank  made  a 
valid  contract. 

The  pleader  should  have  alleged  that  "  the 
Erie  County  Bank"  made  the  note,  had  notice, 
became  liable,  and  promised  to  pay.  That  part 
of  the  count  which  states  that  the  defendant  be- 
came liable, and  in  consideration  thereof  prom- 
ised, etc.,  might,  perhaps,  be  rejected  as  sur- 
plusage. But  the  difficulty  will  still  remain, 
for  in  stating  the  express  contract,  the  pleader 
alleges,  that  the  defendant — meaning,  as  has 
already  been  seen,  either  that  George  N.  Kin- 
ney, personally,  or  the  Bank  by  a  name  in 
which  it  is  not  authorized  to  contract,  declared 
and  certified. 

The  demurrer  objects  to  this  count  on  an- 
other ground.  The  statute  provides  that  "Con- 
tracts made  by  any  such  association,  and  all 
notes  and  bills  by  them  issued  and  put  in  cir- 
culation as  money,  shall  be  signed  by  the  pres- 
ident or  vice  president  and  cashier  thereof." 
Sec.  21.  But  I  think  it  is  not  necessary  to  set 
out  the  particular  manner  in  which  the  Bank 
contracted.  It  is  enough  to  allege,  in  general 
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terms,  that  it  made  the  contract.  That  can 
mean  nothing  less  than  that  the  business  was 
transacted  in  the  forms  prescribed  by  law. 

In  the  second  count  the  word  "defendant" 
is  used  throughout.  If  this  means  George  N. 
Kinney,  and  not  the  Bank,  the  count  is  fatally 
defective;  for  it  only  alleges  that  Kinney,  by 
a  note  in  writing,  declared  and  certified  to  a 
fact — not  that  he  made  a  promise.  Let  us  in- 
sert his  name,  and  see  how  it  will  then  read. 
The  plaintiff  complains  that  Kinney  made  a 
note  in  writing,  by  which  he  declared  and 
certified  that  Vandervoort  had  deposited  a  sum 
of  money  in  the  Erie  Co.  Bk.,  subject  to  Van- 
dervoort's  order,  payable  at,  etc.,  six  months 
after  date.  If  this  shows  a  liability  in  any 
•quarter,  it  certainly  must  be  on  the  part  of  the 
Erie  Co.  Bk.,  in  which  the  money  was  depos- 
ited. Kinney  only  certifies  to  the  fact  of  a  de 
posit  and  the  terms  on  which  it  was  made, 
without  himself  undertaking  to  refund  the 
money.  And  if  he  had  promised  to  account 
for  the  money  which  the  Bank  received,  the 
promise  would  be  void  for  the  want  of  con- 
35O*]  sideration.  It  is  not  *alleged  that  the 
deposit  was  made  at  his  request  or  for  his  ben- 
efit. 

But  I  suppose  the  pleader  meant  the  Bank, 
and  not  Kinney  personally;  and  in  this  view 
of  the  case,  the  difficulty  has  already  been  sug- 
gested. The  plaintiff  declares  that  the  defend- 
ant; that  is,  "George  N.  Kinney,  President," 
«tc.,  made  the  note.  Although  the  Bank  may 
be  sued  in  that  form,  it  had  no  authority  to 
make  a  contract  by  that  name. 

The  third  count,  though  apparently  upon  a 
different  contract,  is  subject  to  the  same  ob- 
jection, that  it  does  not  state  a  promise  by  the 
Bank.  It  alleges  that  the  defendant;  that  is, 
Kinney,  the  president,  made  a  certain  note, 
commonly  called  a  promissory  note,  etc.  That 
might  do  to  charge  him  personally.  But  I  sup- 
pose the  plaintiff  intended  this  as  a  declaration 
against  the  Bank;  and  none  of  the  counts  show 
that  the  Bank  made  a  contract. 

Whether  the  certificates  of  deposit  men- 
tioned in  the  first  two  counts  are  negotiable 
instruments  which  will  enable  the  plaintiff  to 
sue  as  indorsee  for  the  money  deposited;  and 
whether  these  associations  have  authority  to 
make  post-notes,  or  any  negotiable  promissory 
notes  save  such  as  are  issued  under  the  sanc- 
tion of  the  Comptroller,  are  questions  which 
have  not  been  discussed,  and  upon  which  we, 
therefore,  forbear  to  express  any  opinion. 

Judgment  for  defendant. 

Corporation— Suit  hy  and  against— Pleading.  Ap- 
proved—25  N.  Y..  576. 

Cited  In— 25  Wend.,  613;  6  Hill,  241;  H.  &  D.,  115; 
•6N.  Y..  172;  74  N.  Y.,  238;  19  Barb.,  184;  23  Barb., 
540 :  4  How.  Pr.,  356;  10  How.  Pr.,  137;  22  How.  Pr.. 
^73 :  1  Sandf..  694. 

Banking  association— Is  a  corporation.  Cited  in— 
1  Denio,  15 ;  1  Sandf.,  694. 


GAREY  v.  NICHOLSON. 

.Evidence — Admission  of  Adverse  Party — Admis- 
sibility  of  Other  Parts  of  Conversation  Quali- 
fying or  Destroying  tfie  Admission— Limits  of 
Rule. 

Where  a  party  on  the  trial  of  a  cause  avails  him- 
•self  of  an  admission  of  bis  adversary  to  sustain  his 
action  or  defense,  the  opposite  party  is  entitled  to 
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prove  such  other  parta  of  the  conversation  had  on 
hie  part  as  tend  to  explain,  modify  or  even  destroy 
the  admission  made  by  him  ;  bulls  not  at  liberty  to 
call  for  such  parts  of  the  conversation  had  by  him, 
as  relate  to  assertions  made  operating  in  his  favor 
upon  the  general  merits  of  the  case,  but  having  no 
connection  with  the  admission  made. 

Citations— 6  Cow..  682:  1  Baih-y.  113,  368;  1  Stark. 
Ev..  180,  2d  ed.;  2  Brod.  &  B.,  297,  298  ;  7  Ad.  &  El.,  627. 

ERROR  *from  the  Tompkins  C.  P.  [*351 
Nicholson  sued  Garey  in  an  action  of 
trespass  for  taking  a  mare.  The  mare  was 
taken  by  the  direction  of  the  defendant,  a  con- 
stable, from  the  stable  of  the  plaintiff  by  a  sou 
of  the  plaintiff,  and  receipted  by  a  third  per- 
son, the  defendant  claiming  that  he  took  the 
mare  by  virtue  of  an  attachment  in  favor  of 
one  Pine.  The  defendant's  counsel  asked  for 
all  the  conversation  between  the  defendant  and 
the  witness  at  the  time.  This  was  objected  to 
by  the  plaintiff's  counsel,  and  the  objection 
sustained  by  the  court.  To  which  decision 
the  defendant's  counsel  excepted.  An  excep- 
tion was  also  taken  by  the  defendant's  counsel 
to  the  charge  of  the  court.  The  plaintiff  ob- 
tained a  verdict,  upon  which  judgment  was 
entered,  and  the  defendant  sued  out  a  writ  of 
error.  This  court  reversed  the  judgment  and 
awarded  a  venire  de  novo,  on  the  ground  of  the 
misdirection  of  the  jury  in  the  charge  of  the 
court.  In  reference,  however,  to  the  first  ex- 
ception, this  court  sustained  the  decision  of 
the  C.  P.,  and  in  reference  to  that  exception, 
the  following  opinion  was  delivered. 

Mr.  C.  Humphrey,  for  plaintiff  in   error. 

Mr.  Ben  Johnson,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  plaintiff,  in 
order  to  fasten  the  trespass  on  the  defendant, 
proved  by  his  son  that  the  defendant  had  at- 
tached the  mare,  declaring  at  whose  suit;  and 
that  after  this,  by  the  defendant's  direction, 
the  witness  had  taken  the  mare  from  the  plaint- 
iff's stable  and  delivered  her  to  the  defendant. 
Then,  under  the  rule  that,  where  the  defend- 
ant's admission  is  resorted  to  as  evidence  against 
him,  he  is  entitled  to  have  the  whole  conver- 
sation of  which  the  admission  made  a  part  dis- 
closed, his  counsel  called  for  it  in  the  general 
words  of  the  rule.  That,  however,  must  ob- 
viously mean  that  the  additional  conversation 
called  for  should  be  relevant  to  the  matter  in 
issue.  All  evidence  is  received  under  that 
qualification;  and  if  not  so  restrained,  might 
operate  as  a  waste  of  time.  Other  subjects  might 
be  introduced  having  no  connection  with  the 
subject-matter  of  the  suit. 

*But  we  apprehend  the  rule  must  [*352 
bestill  further  restrained;  and  thateven  though 
the  additional  matter  called  for  may  respect 
the  subject  matter  of  the  suit,  and  make  in 
favor  of  the  party  whose  declaration  is  in  ques- 
tion, it  is  not,  therefore,  always  to  be  received. 
The  object  of  the  rule  is  to  prevent  his  being 
misunderstood  in  the  particular  matter  to 
which  he  spoke;  and  hence  it  is  well  settled 
that,  to  warrant  that  part  of  the  conversation 
which  makes  for  him,  it  must  relate  to  what 
his  antagonist  has  called  for  by  questions  on 
his  side;  or  by  his  course  of  examination. 
WincheU  v.  Latham,  6  Cow.,  682;  Kxrs.  of 
M'Kanev.  Banner,  1  Bailey,  113.  He  must 
be  fairly  made  a  party  to  the  admission  by  his 
own  act;  and  so  far  the  additional  conversation 
may  be  introduced  to  explain  or  qualify  the 
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admission  he  has  called  out.  Thus,  should 
he  examine  as  to  the  admission  of  a  debt  being 
•due,  no  doubt  a  declaration  in  the  same  con- 
versation that  it  had  been  paid,  released  or 
otherwise  dsscharged  should  be  received.  But 
suppose  you  were  to  inquire  whether  the  de- 
fendant sought  to  be  charged  as  an  indorser 
had  admitted  that  he  had  received  due  notice 
of  dishonor, would  it  follow  that  he  could  show 
as  a  part  of  the  same  conversation,  an  asser- 
tion that  the  indorsement  was  a  forgery?  A 
witness  was  adduced  to  show  a  demand  and  a 
refusal  in  trover;  and  the  court  would  not  al- 
low the  conversation  to  be  carried  out  by  prov- 
ing what  the  defendant  said  as  to  the  ground 
of  his  defense.  Green's  Exr.  v.  Anderson,  1 
Bailey,  358.  A  late  case  in  the  K.  B.  held  the 
«ame  doctrine.  The  case  was  for  a  malicious 
arrest  for  £60:  when,  as  the  plaintiff  insisted, 
that  sum  was  given  to  him  by  the  defendant; 
^nd  the  action  of  the  latter  was  defeated  on 
the  trial  by  proof  of  that  fact.  The  now  plaint- 
iff had  indicted  one  of  the  defendant's  wit- 
nesses, who  swore  on  the  trial  of  the  defendant's 
action,  for  perjury.  On  trying  the  indictment, 
the  now  plaintiff  was  a  witness;  and  while  on 
the  stand  he  made  an  admission  that  he  had 
been  remanded  by  the  court  for  the  relief  of 
insolvent  debtors.  This  fact  was  deemed  ma- 
terial for  the  defense  on  the  trial  of  the  final 
action  for  the  malicious  arrest;  and  the  de- 
353*]  fendant's  counsel  accordingly  *drew 
it  out  on  cross-examining  one  of  the  plaintiff's 
witnesses.  The  plaintiff  then  offered  to  show 
that,  on  the  same  occasion,  he  stated  the  £60 
to  have  been  a  gift.  That  was  held  inadmissi- 
ble, though  admitted  to  be  a  part  of  the  same 
conversation.  Ld.  Denman,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court,  after  advise- 
ment, recited  and  commented  on  the  broad 
language  of  the  rule  as  laid  down  in  the  books 
of  evidence,  and  especially  as  cited  in  1  Stark. 
Ev.,  180,  2d  ed.,  from  the  language  of  Ld. 
Tenterden  in  the  Queen's  case,  2  Brod.  &  B., 
297,  298.  His  language  is  that  every  part  of 
the  conversation  respecting  the  subject-matter 
of  the  suit  may  be  called  for,  though  discon- 
nected with  the  part  first  inquired  for,  and  in 
nowise  tending  to  explain  or  qualify  it.  To 
this  language,  in  its  full  extent,  Ld.  Denman 
said  the  court  could  not  assent.  Even  where 
the  testimony  is  intended  to  carry  out  the 
•whole  of  the  contradictory  statement  of  a  wit- 
ness, the  court  thought  the  added  conversation 
must  be  in  some  way  connected  with  the  state- 
ment alleged  to  be  contradictory.  They  denied 
that  any  rule  letting  in  the  entire  declaration 
of  the  party  merely  because  it  related  to  the 
subject-matter  of  the  suit,  had  the  countenance 
of  authority.  The  rule  laid  down  on  the  trial 
of  the  action  for  the  malicious  arrest  was  that 
the  entire  conversation  might  be  called  out  in 
reply,  so  far  as  it  could  in  any  way  qualify  or 
explain  the  statement  first  inquired  for,  but 
no  further,  though  it  related  to  the  subject- 
matter  of  the  suit  for  the  arrest.  And  this  re- 
striction was  sustained  by  the  Bench.  The 
Chief  Justice  said  nothing  would  be  more  easy 
than  to  find  examples  of  the  extreme  injustice 
that  might  result  from  the  larger  inquiry  which 
was  insisted  on.  In  the  particular  case,  be- 
cause the  plaintiff  was  shown  to  have  said  he 
was  insolvent,  he  would  have  been  allowed 
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without  any  reference  to  his  insolvency  to  fur- 
nish evidence  in  support  of  material  averments 
in  his  case.  Prince  v.  Samo,  7  Ad.  &  Ell.,  627. 
In  the  case  at  bar,  had  the  proposition  made 
in  the  court  below  been  acceded  to,  in  its  gen- 
eral language,  the  defendant  below  might  have 
inquired  of  his  own  declarations  going  to 
make  out  a  case  of  fraud  ;  though  they  were 
called  *for  merely  to  connect  him  with  [*354 
the  witness  in  taking  away  the  mare  and,  in- 
deed, other  matters  entirely  irrelevant  to  the 
issue.  The  first  would  have  been  contrary  to 
the  cases  in  the  Supreme  Court  of  S.  C.,  and 
the  K.  B.,  both  of  which  we  think  impose  a 
reasonable  restriction.  But  even  if  these  cases 
were  questionable,  surely  the  rule  never  in- 
tended to  let  in  a  distinct  subject  ;  such  as  the 
moral  character  of  the  parties  or  their  stand- 
ing in  the  neighborhood.  The  broad  terms  of 
the  proposition  would  have  gone  to  that  extent. 

Commented  on— 25  N.  Y.,  175. 

Cited  in— 25  N.  Y.,  174:  78  N.  Y.,  103;  6  Barb.,  456; 
15  Barb.,  451 ;  25  Barb.,  282 ;  6  Duer,  125 ;  38  Super., 
347 ;  46  Am.  Dec.,  610  (27  Me.,  336). 


BISSELL  v.  CORNELL. 

Slander — Words  Charging  Aid  in  Procuring 
an  Abortion — When  Actionable  per  se — Jus- 
tification— Notice  of,  Must  in  Substance  be  as 
Definite  as  a  Plea — Evidence — Impeachment 
of  Witness. 

Words  charging1  a  party  with  aiding  in  procuring 
an  abortion  (a  crime  created  by  statute)  when 
speaking  of  him  as  having  had  illicit  intercourse 
with  a  woman,  are  actionable  per  se ;  if  the  words 
were  spoken  in  a  sense  other  than  that  of  imputing 
the  crime,  it  is  incumbent  upon  the  defendant  to 
show  that  they  were  so  spoken. 

Evidence  that  the  plaintiff  aided  in  procuring  the 
abortion,  is  inadmissible,  unless  the  notice  of  justi- 
fication shows  that  in  so  doing  the  statute  was  vio- 
lated. 

A  notice  of  justification  must  in  substance  be  as 
definite  as  a  plea,  though  it  need  not  partake  of  its 
form  or  technicality. 

After  an  equal  number  of  witnesses  have  been 
sworn  on  each  side  in  the  impeaching  or  supporting 
of  the  character  of  a  party  or  witness,  it  is  in  the 
discretion  of  the  presiding  judge  whether  a  greater 
or  further  number  of  witnesses  shall  be  examined. 

Citations— 2  R.  8.,  550,  sec.  9 ;  578,  sec.  21 ;  5  Johns- 
IBS  ;  13  Johns.,  124,  275,  475 ;  Stark.  Sland.,  339 ;  19 
Johns.,  349.; 

THIS  was  an  action  of  slander,  tried  at  the 
Oneida  Circuit  in  Oct.,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  words  alleged  to  be  spoken  by  the  de- 
fendant were,  that  the  plaintiff  had  had  crim- 
inal connection  with  one  Eunice  Tousey  and 
had  assisted  her  in  procuring  an  abortion. 
The  declaration  contained  several  counts  in 
which  the  words  were  varied,  but  in  all,  the 
same  charge  was  substantially  set  forth.  In 
the  introductory  part  of  the  declaration,  the 
plaintiff  stated  that  he  was  a  true,  honest,  just 
and  faithful  citizen  ;  that  he  had  never  been 
guilty,  and  until  the  time  of  the  committing 
of  the  grievances,  etc.,  had  never  been  sus- 
pected to  have  been  guilty  of  administering  to 
any  pregnant  *woman  any  medicine,  [*3o5 

NOTE. — Slander — Words  charging  an  indictable  of- 
fense are  actionable  per  se.  See  Martin  v.  Stillwell. 
13  Johns.,  275,  note,  and  notes  cited. 
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etc.,  or  of  having  used  any  instrument  or  oth- 
er means  whatever,  with  the  intent  thereby  to 
produce  the  miscarriage  of  such  woman,  or 
any  other  such  crime.  The  plaintiff  further 
stated  that  before  the  committing  of  the  griev- 
ances by  the  defendant,  one  Eunice  Tousey 
had  been  in  feeble  health  and  in  need  of  med- 
ical assistance,  and  had  applied  to  him  for 
such  assistance,  which  he  had  accordingly 
rendered  ;  that  the  defendant  well  knowing 
the  premises,  but  contriving  and  wickedly 
and  maliciously  intending  to  injure  the  plaint- 
iff in  his  good  name,  and  to  cause  it  to  be  sus- 
pected and  believed  by  his  neighbors  and  oth- 
er good  and  worthy  citizens,  that  he  had  been 
and  was  guilty  of  procuring  an  abortion,  and 
to  subject  him  to  the  pains  and  penalties  of  the 
the  laws  of  this  State  made  and  provided 
against  and  inflicted  upon  persons  guilty  there- 
of, heretofore,  to  wit  :  on,  etc.,  at,  etc.,  spoke 
and  published  of  and  concerning  the  plaintiff, 
these  false,  scandalous,  malicious  and  defam- 
atory words  following,  that  it  is  to  say,  etc. 
(setting  forth  the  words).  The  defendant  plead- 
ed non  cul  and  accompanied  his  plea  with  a 
notice,  that  on  the  trial  of  the  cause  he  would 
give  in  evidence,  and  insist  in  bar  of  the  plaint- 
iff's right  of  action,  that  before  the  time  of  the 
speaking  of  the  words  in  the  declaration  men- 
tioned, Eunice  Tousey,  of,  etc.,  had  been  preg- 
nant, and  while  so  pregnant  the  plaintiff  fur- 
nished her  with  instruments  or  an  instrument, 
for  the  purpose  of  procuring  an  abortion;  that 
the  plaintiff  had  criminal  connection  with  Eu- 
nice Tousey,  and  got  her  with  child,  and  as- 
sisted her  in  procuring  an  abortion.  On  the 
trial  of  the  cause,  the  words  as  laid  in  the  dec- 
laration were  proved.  The  defendant's  coun- 
sel moved  fora  nonsuit  on  the  ground  that  the 
words  alleged  to  have  been  spoken  by  the  de- 
fendant were  not  per  se  actionable;  that  there 
was  no  averment  in  the  declaration  pointing  the 
meaning  of  the  words  or  showing  them  to  have 
been  spoken  in  a  criminal  sense;  and  that  the  ex- 
ceptions of  the  statute  were  not  negatived  The 
judge  refused  to  grant  a  nonsuit.  The  defend- 
ant then  offered  to  prove  the  facts  set  forth  in 
the  notice  accompanying  the  plea  ;  to  which 
testimony  the  plaintiff  objected,  on  the  ground 
that  the  notice  was  not  sufficiently  specific, 
#5ft*J  *and  did  not  state  any  offense  com- 
mitted by  the  plaintiff.  The  judge  sustained 
the  objection,  and  the  evidence  was  rejected. 
Sixteen  witnesses  were  called  and  examined 
by  the  defendant,  for  the  purpose  of  impeach- 
ing the  general  character  of  the  plaintiff  with 
a  view  to  the  reduction  of  damages.  A  simi- 
lar number  of  witnesses  having  been  called 
and  examined  by  the  plaintiff  in  support  of  his 
character,  the  defendant  offered  to  produce 
other  and  further  witnesses  in  impeachment, 
but  the  judge  refused  to  hear  any  further  testi- 
mony on  the  subject.  The  plaintiff  had  a  ver- 
dict, and  the  defendant  having  excepted  to  the 
several  decisions  made  by  the  judge  as  above 
stated,  now  moves  for  a  new  trial. 

Me*»r*  W.  M.  Allen  and  C.  P.  Kirkland, 
for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  By  Statute  2 
R.  S.,  578,  sec.  21.  it  is  enacted  that  every  per- 
son who  shall  administer  to  any  pregnant 
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woman  any  medicine,  etc.,  or  use  or  employ 
any  instruments,  etc.,  with  intent  thereby  to> 
procure  the  miscarriage  of  any  such  woman, 
unless  the  same  be  necessary  to  preserve  life, 
or  be  by  the  advice  of  two  physicians,  shall 
upon  conviction,  be  punished  by  imprison- 
ment, etc.  See,  also,  p.  550,  sec.  9,  where  the 
punishment  is  enhanced  if  the  woman  be  quick 
with  child,  and  there  be  an  intent  to  kill  the 
child. 

The  above  Act  makes  the  simple  attempt  to 
procure  the  abortion  of  a  pregnant  woman,  be- 
yond the  excepted  instances,  an  indictable  of- 
fense ;  and  then,  according  to  the  rule  given 
\nBrookervCoffin,  5  Johns,,  18b,  words  im- 
puting to  a  person  this  crime  are  actionable 
per  se.  See,  also,  13  Johns.,  124,  275.  The 
words  here  impute  an  indictable  offense,  in- 
volving moral  turpitude. 

It  is  insisted  that  the  words,  as  set  forth  in 
the  declaration,  do  not  necessarily  convey  the 
charge  in  a  criminal  sense  ;  and  that  their  nat- 
ural import  is  not  sought  to  be  varied  by  aver- 
ment or  innuendo.  The  counts  are  inartificiallv 
and  *loosely  framed  ;  but  looking  at  [*357 
them  in  connection  with  the  prefatory  matter, 
we  are  of  opinion  the  words  should  be  regard- 
ed as  used  offensively,  and  as  sufficient  to  put 
the  party  to  his  defense.  The  language  ac- 
companying the  particular  charge  fairly  im- 
plied that  the  defendant  intended  to  put  it  forth 
in  a  criminal  sense,  and  that  the  hearers  should 
so  understand  it.  If  any  explanation  was  given 
at  the  time,  negatfVing  this  conclusion  or  ef- 
fect upon  the  hearers,  it  should  have  beet* 
shown  by  the  defendant.  Nothing  of  the  kind 
appears. 

It  is  also  urged  that  the  court  erred  in  re- 
jecting the  evidence  offered  in  justification  ; 
that  the  notice  under  the  general  issue  was  as 
broad  as  the  charge.  If  we  are  right  in  our 
conclusion  that  the  words  as  laid,  in  connec- 
tion with  the  prefatory  averments,  impute  to 
the  plaintiff  a  crime  within  the  21st  section  of 
the  statute,  the  notice  falls  short  of  a  defense. 
It  does  not  fix  upon  the  plaintiff  the  crime  ;  it 
simply  charges  him  with  assisting  E.  T.  in  pro- 
curing an  abortion,  without  any  averment* 
bringing  the  act  within  the  statute.  The  general 
rule  is,  that  a  plea  of  justification  must  contain 
the  same  degree  of  certainty  and  precision  as 
is  requisite  in  an  indictment  for  the  crime. 
A  notice  need  not  partake  of  the  form  and 
strict  technicality  of  a  plea  ;  but  it  must  be  the 
same  in  substance  and  effect.  The  offense 
must  be  unequivocally  put  forth  to  avoid  sur- 
prise. Stark.  Sland.,  339  ;  18  Johns.,  475;  19 
Id.,  849. 

We  have,  heretofore,  held  that  the  judge  at 
the  circuit  may  exercise  a  sound  discretion  a& 
to  the  number  to  be  sworn  of  impeaching  and 
supporting  witnesses.  There  must  be  some 
limit.  Any  one  familiar  with  trials  must  be 
aware,  that  after  some  dozen  of  witnesses  on  a 
side  have  been  examined,  equally  supporting 
and  impeaching  a  party  or  witness,  very  little 
additional  benefit  is  derived  by  enlarging  the 
number.  The  relative  strength  of  the  testimony 
will  be  the  same,  however  extended  the  exam- 
ination. A  balanced  public  opinion  will  ap- 
pear. 

New  trial  denied. 

Cited  in-3  Barb.,  35 :  46  Mich.,  348. 
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358*]  *LOWERY  ET  AL.  v.  SCOTT. 

Notice  of  Protest—  Where  to  be  Sent — Inquiry- 
Diligence. 

Notice  of  protest  sent  per  mail,  directed  to  the 
drawer  of  a  bill  of  exchange  at  the  place  where  the 
bill  on  its  face  purports  to  have  been  made,  is  not 
sufficient  to  charge  the  drawer,  where  no  inquiry 
is  made  as  to  the  place  of  his  residence. 

Where,  in  such  case,  the  bill  at  maturity  is  in  the 
hands  of  an  indorsee,  great  diligence  is  not  required; 
but  some  inquiry  must  be  made. 

Citations— 1  Johns.,  293 ;  13  Johns.,  433 ;  5  Binn., 
541 ;  3  Conn.,  101. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit  in  June,  1838,  before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 

The  action  was  brought  by  the  plaintiffs,  as 
indorsees,  against  the  defendant  as  drawer  of 
a  bill  of  exchange,  dated  Michigan  City.  July 
26,  1836,  for  $250,  payable  to  the  order  of  E. 
Ashton,  at  the  North  River  Bank  in  the  City 
of  N.  Y.  The  bill  was  drawn  upon  J.  C.  Van 
Rensselaer  of  Utica,  N.  Y.  At  maturity  the 
draft  was  protested  for  non-payment,  and  no- 
tice of  protest  sent  per  mail,  directed  to  the 
defendant  at  Michigan  City.  It  was  admitted 
by  the  plaintiffs  that  the  defendant  was  a  mer- 
chant and  had  resided  and  done  business  at 
Waterford.  in  this  State,  for  the  last  6  or  8 
years.  The  defendant  also  introduced  testi- 
mony tending  to  show  that  the  plaintiffs  must 
have  had  knowledge  that  the  defendant  resided 
at  Waterford.  The  judge  charged  the  jury 
that  neither  the  plaintiffs  nor  the  notary,  who 
was  the  plaintiff's  agent,  under  the  circum- 
stances of  the  case,  were  bound  to  use  diligence 
to  ascertain  the  residence  of  the  defendant; 
that  if  they  should  be  of  opinion  that  the  plaint 
iffs  did  not  know  the  residence  of  the  defend- 
ant, then  the  plaintiffs  were  not  bound  to  make 
any  inquiries  for  his  residence,  and  were  en- 
titled to  a  verdict.  The  counsel  for  the  defend- 
ant excepted  to  the  charge  of  the  judge,  and 
the  jury  found  a  verdict  for  the  plaintiffs. 

Mr.  E.  H.  Kimball,  for  defendant. 

Mr.  E.  H.  Blatchford.  for  plaintiffs. 

359*]      *By  the  Court,  Bronson,  J.      The 

bill  bears  date  at  Michigan  City,  in  the  State 
of  Ind. ;  it  was  directed  to  a  person  residing  in 
this  State,  where  payment  was  demanded,  and 
notice  of  protest  was  sent  to  the  drawer  by 
mail,  directed  to  Michigan  City.  Before,  at 
and  after  the  time  when  the  bill  was  drawn, 
and  when  it  was  protested,  the  drawer  resided 
and  carried  on  business  as  a  merchant  at  Water- 
ford,  in  this  State,  and  no  inquiry  was  made 
for  his  place  of  residence.  The  question  is, 
whether  the  holders  have  used  due  diligence. 
I  think  they  have  not.  In  the  case  of  an  in- 
dorser,  it  clearly  would  not  be  sufficient  to  send 


NOTE. — Negotiable  paper— Notice,  of  protest— Where 
to  be  sent.  See  bank  of  Geneva  v.  Hewlett,  4  Wend., 
328,  note. 

The  place  of  the  date  of  a  bill  or  note  is  not  conclu- 
sive evidence  that  the  drawer  or  maker  resides  there. 
The  holder  is  bound  to  make  due  inquiry  as  to  his 
actual  residence.  In  addition  to  the  above  case  of 
Lowery  v.  Scott,  see  Spencer  v.  Bank  of  Salina,  3 
Hill.  520 ;  Randall  v.  Smith,  34  Barb.,  452 ;  Fisher  v. 
Evans.  5  Binn..  541 ;  Pierce  v.  Strathers,  27  Pa.  St.. 
249 ;  Barnwell  v.  Mitchell.  3  Com.,  101  ;  Hill  v.  Var- 
rell,  3  Greenl.,  233 ;  Ford  v.  Johnson,  2  Ala.,  565 ;  Ma- 
son v.  Pritchard.  9  Heisk.,  792 ;  Robinson  v.  Hamil- 
ton, 4  Stew.  &  P..  91:  2  Dan  Neg.  Inst.,  sec.  1030.  But, 
see,  Burnester  v.  Barow,  17  Q.  B..  828:  Clarke  v. 
Sharpe,  3  Mees.  &  W.,  168. 

WEND.  24. 


notice  to  the  place  where  the  bill  is  dated, 
without  showing  something  more.  But  it  is 
said  that  will  do  in  the  case  of  a  drawer.  Al- 
though there  may  be  a  slight  presumption  that 
the  drawer  resides  at  the  place  where  the  bill 
purports  to  have  been  made,  it  cannot  be  very 
strong;  for  it  is  matter  of  common  experience, 
that  men  draw  bills  when  absent  from  home, 
on  business  or  for  pleasure,  and  date  them  at 
the  place  where  they  are  drawn.  As  the  plaint- 
iffs are  indorsees,  and  not  original  parties  to 
the  bill,  it  is  not  to  be  presumed  that  they  knew 
where  the  drawer  resided.  But  I  think  they 
were  bound  to  make  some  inquiry  on  the  sub- 
ject at  the  place  where  payment  was  demanded. 
The  defendant  had  for  several  years  been  a 
merchant  in  this  State,  and  would  be  likely  to 
be  known  in  the  City  of  N.  Y.  where  the  de- 
mand was  made.  But  whether  so  or  not,  I 
think  the  plaintiffs,  or  their  agent,  the  notary, 
should,  at  least,  have  asked  the  drawee  of  the 
bill  where  the  drawer  resided. 

In  Chapman  v.  Lipscombe,  \  Johns.,  293,  the 
bill  was  dated  at  N.  Y.,  where  the  acceptors 
resided,  and  two  notices  of  protest  for  the 
drawers  were  put  in  the  postoffice  at  N.  Y., 
one  directed  to  them  at  that  place,  and  the  oth- 
er at  Norfolk,  Va.,  when  they,  in  fact,  resided 
at  Petersburgh  in  that  State.  But  the  clerk 
testified,  that  "he  made  diligent  inquiry  after 
the  defendants  [the  drawers]  at  the  banks  in 
N.  Y.  and  elsewhere,  and  the  information  was, 
that  they  resided  at  Norfolk,"  where  one  of  the 
notices  was  sent.  This  was  held  to  be  "due 
diligence;"  and  it  was  afterwards  called  "great 
diligence;"  per  Spencer,  J.,  in  *Bk.v.De  [*36O 
Mott,l'6  Johns.,  432.  In  Fisher  v.Evans,5  Binn., 
541,  the  precise  point  arose,  and  it  was  held 
not  to  be  sufficient  to  send  notice  to  the  drawer 
at  the  place  where  the  bill  was  dated,  when  in 
fact  he  lived  at  another  place,  and  no  inquiry 
was  made.  Tilghman,  Ch.  J.,  said:  "I  can 
find  no  such  principle  as  that  for  which  the 
plaintiff  contends,  that  the  place  where  the 
bill  is  drawn  must  be  taken  to  be  the  residence 
of  the  drawer."  The  same  point  arose,  and 
was  decided  in  favor  of  the  drawer,  in  Barn- 
well  v.  Mitchell,  3  Conn.,  101.  We  are  not  re- 
ferred to  any  cases  holding  a  different  doctrine, 
nor  have  any  fallen  under  my  observation. 

I  do  not  think  the  holder  should  be  required 
to  push  his  inquiries  very  far  in  a  case  like 
this.  The  drawer  can  always  guard  against 
the  misdirection  of  notice  by  adding  his  place 
of  residence  to  his  name.  But  there  is  no  rule 
of  law  which  requires  him  to  do  so;  and  I  am 
not  prepared  to  say,  that  the  holder  may  omit 
to  make  any  inquiry  whatever,  and  content 
himself  with  sending  notice  to  the  place  where 
the  bill  is  dated,  if  that  turn  out  not  to  be  the 
residence  of  the  drawer. 

New  trial  granted. 

Cited  in-3  Hill,  522 ;  3  Denio,  155 ;  3  N.  Y.,  274 ;  7 
N.  Y.,  272;  16  N.  Y..  240;  1  Park.,  355;  45  Am.  Dec., 
464 :  38  Am.  Rep.,  374  (11  Neb.,  454). 


BURNS  v.  KEMPSHALL  &  EGGLESTON. 

Action  by  Holder  of  Note  against  Maker — Payee 
as  a  Witness —  Usury. 

Where  a  note  had  been  transferred  by  the  payee, 
and  an  action  was  brought  upon  it  by  the  holder 
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mriiiiist  the  maker,  the  payee,  called  aa  a  witness  by 
the  maker,  was  held  to  be  privileflred  from  answor- 
iiiR  questions  put  to  him  for  the  purpose  of  show- 
ing-tiny lufivcmcnt  n-spcrtinjr  the  note  or  the  con- 
sideration thereof,  or  any  payment  thereupon  to 
him,  the  defendant  havinjr  avowed  that  his  defense 
was  usury,  and  that  usurious  interest  had  been  re- 
ceived by  the  payee,  as  the  tendency  of  the  answers 
mi^ht  be  to  subject  himself  either  to  a  penalty  or 
to  an  Indictment  for  a  misdemeanor. 

Cltatlons-1  Rob.,  207. 208. 243-245;  4  Wend.,  236, 237, 
253-254 :  1  Phil.  Ev.,  734-738,  Cow.  &  H.  Notes ;  1  R. 
S..  760,  sees.  2-4.  2d  ed. ;  2  R.  8..  582 ,  sec.  45,  2d.  ed. 

THIS  was  an  action  of  aswmptit,  tried  in 
Dec.,  1839,  bet  ore  Hon.  Nathan  Dayton, 
one  of  the  Circuit  Judges. 

The  suit  was  brought  on  two  promissory 
notes  made  by  the  defendants,  payable  to  E. 
Pelton  or  bearer,  one  for  $440,  dated  June  22, 
1886.  and  the  other  for  $488,  dated  Feb.  4, 
361*]  *1837.  After  the  plaintiff  had  proved 
the  making  of  the  notes,  the  counsel  for  the 
defendants  opened  by  stating  that  the  defense 
which  would  be  relied  upon  was  usury,  and 
that  Kempsball,  one  of  the  defendants,  had 
paid  to  Pelton,  the  payee  of  the  note,  various 
sums  of  money,  amounting  to  about  3  per  cent, 
per  month,  for  forbearance  upon  the  notes  de 
clared  upon,  and  called  Pelton,  the  payee  of 
the  note,  as  a  witness  in  the  cause.  The  wit- 
ness being  sworn,  the  counsel  for  the  defend- 
ants asked  him  what  was  the  consideration  of 
the  note  of  June  22,  1836;  to  which  question 
counsel,  in  behalf  of  the  witness,  objected,  in- 
sisting that  the  witness  was  not  bound  to  an- 
swer, as  his  doing  so  might  tend  to  convict  him 
of  a  misdemeanor,  or  expose  him  to  a  penalty 
or  forfeiture.  The  judge  allowed  the  objec- 
tion. The  following  questions  were  then  put 
to  the  witness,  all  of  which,  on  objection  being 
made,  were  overruled:  Did  Kempshall,  at  the 
time  you  took  the  notes,  pay  you  any  money? 
Was  there  any  agreement  between  you  and  the 
defendants,  or  either  of  them,  in  regard  to  the 
consideration  or  subject  matter  of  the  note,  at 
the  time  or  previous  to  the  giving  thereof,  and 
if  so  what  was  the  agreement?  Did  you,  at 
the  time  of  making  the  note,  or  at  any  time  be- 
fore or  afterwards,  advance  to  the  makers,  or 
to  either  of  them,  any  money  upon  the  same? 
And  lastly:  Did  the  defendants,  or  either  of 
them,  ever  pay  you  any  money  for  interest 
upon  the  note?  As  to  the  second  note,  the 
witness  testified  that  he  received  it  at  about  the 
time  of  its  date,  and  remained  the  owner  and 
holder  thereof  until  about  June  1,  1837.  The 
same  questions,  in  substance,  were  then  put  to 
him  in  respect  to  this  note,  which  were  put  in 
reference  to  the  first  note;  all  of  which  were 
overruled.  The  following  question  was  then 
put  to  him  in  reference  to  both  notes:  "Was 
there  any  agreement  between  you  and  the  de- 
fendants, before  or  at  the  time  when  the  said 
notes  or  either  of  them  was  given,  with  respect 
to  the  rate  of  interest  which  the  defendants, 
or  either  of  them,  were  to  pay  upon  the  notes, 
or  either  of  them,  or  upon  any  money  loaned 
by  you  to  the  defendants,  or  either  of  them, 
which  was  the  consideration  of  the  said  notes, 
or  of  either  of  them?"  which  question  was  also 
362*]  overruled.  *The  defendants  excepted 
to  the  decisions  of  the  judge,  and  the  jury 
having  rendered  a  verdict  for  the  plaintiff,  the 
defendants  now  asked  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  the  defendants, 
G3S 


insisted  that  a  penalty  being  imposed  by  the 
statute  for  taking  usury,  an  indictment  for  a 
misdemeanor  did  not  lie  at  the  time  when  the 
notes  in  question  were  given.  Besides,  the  pro- 
hibition of  the  statute  extends  only  to  the 
taking  and  receiving  of  more  than  the  legal 
rate  of  interest,  and  not  to  the  usurious  agree- 
ment. The  penalty,  byway  of  forfeiture  of  the 
notes,  would  not  have  been  incurred  by  the 
witness,  but  by  the  holder  of  the  notes.  It  is 
true,  whatever  money  the  witness  had  received 
above  the  legal  rate  of  interest  might  have 
been  recovered  back  from  him  ;  but  such  li 
ability  is  not  a  penalty.  He  always  was  liable 
to  refund  in  an  action  for  money  had  and  re- 
ceived. The  witness  also  might  have  relieved! 
himself  from  all  liability  by  a  discovery  and 
return  of  the  money.  He  therefore  ought  not 
to  have  been  excused  from  answering  the  ques- 
tions put  to  him  on  the  trial. 

Mr.  W.  Tracy,  for  the  plaintiff.  The  taking 
of  usury  is  a  misdemeanor  both  at  common  law 
and  by  statute.  The  Act  of  May  15,  1837, 
merely  enlarged  the  punishment.  Being  sub- 
ject to  an  indictment,  the  witness  was  priv- 
ileged by  law  from  making  any  answers  which 
might  have  had  a  tendency  to  convict  him  of 

the  offense. 

• 

By  the  Court,  Cowen,  J.  The  defendants' 
counsel  started  with  the  avowed  purpose  of 
proving  not  only  that  the  notes  were  made  on 
an  usurious  consideration,  but  that  usurious 
interest  had  been  received  upon  them.  As  to- 
the  bearing  of  the  questions  put  to  the  payee, 
who  was  then  called,  there  can  be  no  doubt 
that  anyone  of  them  might,  if  answered,  have 
furnished  a  link  in  the  chain  of  proof  that 
usurious  interest  had  actually  been  paid.  An 
agreement  to  receive  it  might  serve  to  qualify 
the  subsequent  receipt  of  the  money,  while  the- 
latter  might  be  the  consummation  of  the  pre 
vious  corrupt  agreement.  The  questions  had 
all,  in  *effect,  the  same  tendency,  and  [*363 
come  plainly  within  the  cases  cited  on  the  ar- 
gument. U.  8.  v.  Burr,  1  Rob.  Report  of  that 
case,  207.  208,  242-245;  People  v.  Mather,  4 
Wend..  236,  237.  252-254.  The  rule  laid  down 
by  Marshall,  Ch.  J.,  in  the  first,  and  Marcy.  J., 
in  the  second  case,  is,  that  where  the  court 
perceive  the  answer  may  tend  to  criminate  the 
witness,  he  should  be  excused  from  answering. 
Several  cases  illustrating  this  rule  are  collected 
in  Cowen  &  H.  Notes  to  1  Phil.  Ev.,  736-738  ; 
Id.,  784,  735.  The  witness  called  had  been 
prima  facie  an  original  party  to  the  note,  on 
whom  the  imputation  of  usury  would  necessa 
rily  fall.  Thus  related,  it  was  sought  to  make 
him  state  certain  facts,  which  in  their  very 
nature  and  according  to  the  statement  of  the 
defendants  themselves,  tended  to  make  out  an 
usurious  agreement.  That,  by  the  next  step  in 
the  proof,  might  have  been  connected  with  his 
alleged  receipt  of  the  money. 

Then,  if  the  offense  of  receiving  usurious 
interest  would,  in  the  state  of  the  law  at  the 
time  when  these  notes  were  given,  subject  the 
witness  to  a  penalty,  though  merely  pecuniary, 
his  privilege  is  not  denied.  It  is  clear  under  the 
Statute  of  1837,  but  that  does  not  apply.  By 
the  law  as  it  stood  when  these  notes  were  ex- 
ecuted, the  receipt  of  usurious  interest  was 
positively  forbidden,  by  1  R.  S.,  760,  2d  ed., 
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sec.  2  ;  and  when  received,  might  be  recovered 
back  by  the  payor  within  one  year  ;  and  on 
his  default  to  sue  within  that  time,  by  an  over- 
seer or  superintendent  of  the  poor.  1  R.  S., 
760,  ad  ed.,  sees.  3,  4.  This  was  either  a  pen- 
alty or  it  was  not.  If  not,  then  no  penalty  was 
specifically  prescribed  by  the  statute,  and  the 
offense  came  within  the  general  provision  of 
the  Revised  Statutes,  that  where  no  penalty  is 
imposed  by  a  statute  which  prohibits  the  doing 
of  an  act.  it  shall  be  deemed  a  misdemeanor.  2 
R.  S.,  582,  2d  ed.,  sec.  45. 

It  follows  that  the  witness'  privilege  was 
properly  allowed,  and  a,  new  trial  is,  therefore, 
denied. 

Affirmed— 4  Hill.  468. 

Cited  in— 3  Hill,  566 ;  5  Hill,  542 ;  2  Denio,  158. 


364*]  *HAYDEN  ET  AL.  «.  PALMER  ET  AL. 

Pleading — Plea  of  Insolvent' s  Discharge  from  Im- 
prisonment— Jurisdiction — Discharge,  Affects 
Judgments  in  Actions  for  Torts  as  well  as  for 
Contracts— Preferences  to  Creditors — Fraud. 

In  a  plea  of  an  insolvent's  discharge  from  impris- 
onment, it  is  enough  to  give  jurisdiction  to  the  offi- 
cer to  allege  the  presenting  of  the  petition  and 
schedule  required  by  the  Act;  it  is  not  necessary  to 
state  all  the  facts  giving  jurisdiction. 

Nor  is  it  necessary  to  aver  that  the  discharge  was 
exhibited  to  the  sheriff  when  the  insolvent  is  on  the 
limits ;  the  provision  of  the  Act  in  this  respect  ap- 
plies only  where  the  insolvent  is  in  close  custody. 

A  discharge  from  imprisonment  is  good,  as  well 
where  there  are  judgments  against  the  insolvent  in 
actions  for  torts  as  in  actions  on  contracts. 

Giving  preferences  to  creditors  previous  to  an  as- 
signment under  the  act,  may  be  urged  in  opposition 
to  the  granting  of  a  discharge  :  but  it  is  no  answer 
to  a  plea  of  discharge,  although  it  appear  on  the 
face  of  the  plea.  It  will  not  be  regarded  as  fraud- 
ulent, per  86,  so  as  to  avoid  the  discharge. 

Citations— 1  Johns.,  91 ;  2  R.  S.,  788,  sees.  10, 11 ;  4 
Cow.,  66 :  19  Wend.,  629,  630,  and  n. 

TVEMURRER  to  pleas.  The  plaintiffs  de- 
U  clared  on  a  bond  for  the  liberties  executed 
by  the  defendants  on  the  arrest  of  one  Eli 
Savage  by  the  sheriff  of  the  County  of  Oneida 
by  virtue  of  a  ca.  sa.  at  the  suit  of  the  plaintiffs 
for  the  costs  incurred  by  them  in  defending 
against  a  mandamus  sued  out  by  Savage.  The 
plaintiffs  averred  that  the  mandamus  was  sued 
out  in  relation  to  proceedings  had  by  them  as 
judges  of  the  Oneida  C.  P.  in  an  action  of  tro- 
ver in  which  Savage  was  a  party.  The  bond 
was  dated  Mar.  24,  1838,  and  the  plaintiffs  al- 
leged an  escape  of  Savage  Dec.  6,  1838.  The 
defendant,  Palmer,  pleaded  in  his  sixth  plea  in 
bar  of  a  recovery,  that  Sep.  24,  1838,  Savage 
being  an  insolvent  debtor  residing  within  the 
County  of  Oneida,  presented  to  a  Supreme 
Court  Commissioner,  residing  within  the  same 
county,  a  petition  pursuant  to  the  provisions  of 
section  1.  of  article  5,  of  title  1,  of  chapter  5, 
of  part  2  of  the  Revised  Statutes  ;  said  article 
o  being  entitled  "  Of  Voluntary  Assignments 
by  an  Insolvent  for  the  Purpose  of  Exonerat- 
ng  his  Person  from  Imprisonment,"  and  con- 
aining  such  prayei;  as  in  and  by  said  1st  sec- 


NOTE.— Insolvency—  Effect  of  discharge. 

A  discJmroe  affects  all  debts  in  judgment,  those  aris- 
ing ex  delictn  as  well  as  those  arising  ex  contractu. 
See  Kip  v.  Bank  of  New  York,  10  Johns.,  63  note. 
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tion  is  described  and  required  ;  and  that  on 
presenting  the  petition  he  delivered  therewith 
a  schedule  and  affidavit  conformable  in  all  re- 
spects to  the  provisions  of  the  2d  section  of  the 
said  5th  title,  and  made  such  *proof  as  [*365 
by  law  is  required  in  such  case,  and  in  all 
things  complied  with  the  requirements  of  the 
statutes  of  this  State  touching  such  petition 
and  the  proceedings  to  be  had  on  the  present- 
ing thereof.  The  defendant  then  alleged  that 
such  proceedings  were  thereupon  had,  that  af- 
terwards, to  wit:  Dec.  6,  1838,  the  commis- 
sioner granted  a  discharge  declaring  that  the 
person  of  Eli  Savage  should  forever  thereafter 
be  exempted  from  imprisonment  by  reason  of 
any  debt  due,  etc.,  whereupon,  after  the  grant- 
ing of  the  discharge,  Savage  went  without  the 
liberties  as  he  lawfully  might;  concluding  with 
a  verification  and  prayer  of  judgment.  The 
eighth  plea  of  the  defendants  was  similar  to  the 
sixth,  except  that  it  set  forth  the  proceedings 
before  the  commissioner  in  hcec  verba.  In  the 
schedule  accompanying  the  petition,  John  Sav- 
age of  New  Hartford  was  set  down  as  a  cred- 
itor to  the  amount  of  $2,438.61,  and  it  was 
stated  that  the  insolvent  had  executed  to  him  a 
deed  of  all  his  estate,  real  and  personal,  in 
payment  and  on  account  of  the  indebtedness  to 
John  Savage,  and  as  an  inducement  to  him  to 
pay  a  portion  of  moneys  due  to  several  cred- 
itors, whose  names  and  the  amounts  owing  to 
them  respectively  were  stated.  The  property 
transferred  was  stated  to  be  valued  at  $1,500, 
subject,  however,  to  two  liens  amounting  to 
gether  to  upwards  of  $1,900.  The  ninth  plea 
of  the  defendant  was  like  the  sixth,  except  that 
after  setting  forth  the  granting  of  the  dis- 
charge, the  defendant  averred  that  after  the 
granting  thereof  and  before  the  commencement 
of  the  suit,  to  wit :  Dec.  7,  1838,  Savage  in  due 
form  of  law  produced  the  discharge  to  the 
sheriff  of  Oneida,  whereupon  he  went  without 
the  limits  as  he  lawfully  might. 

To  the  sixth  and  eighth  pleas  the  plaintiffs 
demurred,  assigning  as  special  cause  of  de- 
murrer that  it  was  not  alleged  in  those  pleas 
that  before  Savage  went  at  large  and  escaped, 
the  discharge  obtained  by  him  had  been  exhib- 
ited to  the  sheriff,  or  that  the  sheriff  had  dis- 
charged him  from  imprisonment.  There  was  a 
separate  demurrer  to  the  ninth  plea,  alleging 
the  same  special  cause  as  above,  and  also  that 
the  plea  was  equivocal  and  contradictory. 
*Mr,  H.  P.  Hastings,  for  the  plaint-  [*366 
iffs,  insisted:  1.  That  the  sixth  plea  was  defect- 
ive in  not  setting  forth  the  substance  of  the  pe- 
tition, inventory,  etc.;  and  that  the  averment 
that  the  proceedings  were  in  conformity  with 
the  statute,  presents  an  issue  involving  both 
law  and  fact  and,  therefore,  is  bad  ;  2.  That 
the  sixth  and  eighth  pleas  were  bad  in  not  al- 
leging that  the  discharge  was  presented  to  the 
sheriff,  or  that  there  was  an  actual  discharge 
by  the  sheriff;  3.  That  the  eighth  plea  was  bad 
also,  because  on  its  face  it  showed  that  the  dis- 
charge was  obtained  in  fraud  of  the  statute  by 
giving  preferences:  and  4.  That  the  article  of 
the  statute  under  which  the  discharge  was  ob- 
tained does  not  extend  to  a  demand  not  found- 
ed upon  contract,  especially  to  a  judgment  for 
costs  only,  which  is  expressly  excepted  in  ar- 
ticle 6  of  the  same  Act,  which  is  more  favor- 
able to  the  insolvent;  and  5.  That  article  5 
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does  not  extend  to  an  actual  Imprisonment  on 
a  judgment  in  tort. 

Mr.  W.  Tracy,  contra. 

By  the  Court,  Nelson,  Ch.  J.  It  is  objected 
that  the  sixth  plea  is  defective  in  not  seting  forth 
the  substance  of  the  petition  and  inventory; 
that  the  averment  of  conformity  with  the  Act 
presents  a  mixed  question  of  law  and  fact  and 
is,  therefore,  bad.  The  case  of  Service  v.  liter- 
mance,  1  Johns.,  91,  and  several  others  that 
might  be  referred  to,  show  that  it  is  not  neces- 
sary, or  even  proper,  to  state  the  facts  giving 
jurisdiction  to  the  officer  with  any  greater  par- 
ticularity. It  would  lead  to  useless  and  tedious 
prolixity,  and  the  particular  facts  are,  there- 
fore, dispensed  with. 

Although  the  llth  section  of  the  Act,  2  R. 
S.,  788,  directs  that  if  the  insolvent  be  in  prison 
he  shall  be  discharged  therefrom,  on  producing 
his  discharge,  it  obviously  was  intended  to  ap- 
ply to  the  case  of  close  custody,  and  not  where 
the  prisoner  is  at  large  upon  the  limits  ;  and 
besides,  it  is  simply  directory.  The  exemption 
is  complete  on  the  execution  of  the  discharge, 
except  that  when  in  prison  on  mesne  process 
the  prisoner  must  indorse  his  appearance.  Sees. 
10,  11. 

This  court  has  repeatedly  held,  that  a  dis- 
367*]  charge  under  *this  Act  extends  to  debts 
in  judgment,  though  rendered  in  actions  for 
torts.  4Cow.,  66;  19  Wend.,  629,  680 and  n. 

The  eighth  plea,  which  sets  out  the  proceed- 
ings before  the  commissioner  in  Juec  verba,  con- 
tains the  inventory  of  debts,  etc.,  and  states 
that  the  insolvent,  at  some  time  previous,  had 
conveyed  all  his  estate,  real  and  personal,  to  a 
person  who  had  assumed  the  payment  of  nu- 
merous debts,  which  arespecifled.  The  value 
of  the  security  is  stated  to  be  nominal,  com- 
pared with  the  debts  assumed.  This,  doubt- 
less, afforded  ground  for  resisting  the  discharge 
before  the  officer;  but  cannot  be  regarded  as 
fraudulent  per  se,  so  as  to  render  it  void. 

None  of  the  several  grounds  taken  to  invali- 
date the  pleas  can  be  maintained,  and  the  de- 
fendants are,  therefore,  entitled  to  judgment. 

Judgment  for  the  defendants. 

Cited  in— 4  N.  Y.,  279 ;  26  How.  Pr.,  88;  31  How. 
Pr..  127 ;  2  Daly,  115. 


THE  PEOPLE,  ex  rel.  JAMES  ELLIOTT. 

v. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  GREENBUSH. 

Highways — Application  to  Commissioners  for  Lay- 
ing out  Private  Road — Practice. 

Where  application  is  made  to  Commissioners  of 
Highways  for  the  laying  out  of  a  private  road,  it  is 
their  duty  to  summon  the  required  number  of  free- 
holders to  view  the  land,  and  not  to  delegate  the  au- 
thority to  another. 

Where,  however,  freeholders  were  summoned  by 
a  constable,  in  compliance  with  a  precept  issued  by 
the  Commissioners,  who  when  assembled  were  re- 
quested by  the  Commissioners  to  act,  and  acted  ac- 
cordingly, the  court  refused  to  quash  the  proceed- 
ing8.it  appearitiR  that  the  party  through  whose  land 
the  road  was  laid  was  present  and  did  not  object  to 
the  proceedings. 

Citation-1  R.,  8..  517.  sees.  77,  78. 

COMMON  law  certiorari.     By  the  return  it 
U  appears  that  John  Hallenbake,  Dec.  6.  1886, 
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applied  to  the  Commmissioners  of  Highways 
of  the  Town  of  Green  bush  to  lay  out  a  private 
road,  which  for  a  part  of  the  distance  would 
pass  over  the  lands  of  the  applicant,  and  for 
the  residue  of  the  distance  over  the  lands  of 
the  relator.  The  relalor  had  due  notice  of  the 
application,  and  the  proceedings  thereon.  The 
commissioners  on  the  same  day  issued  a  war- 
rant *or  summons,  directed  and  deliv-  [*3tt8 
ered  to  one  of  the  constables  of  the  town,  re- 
citing the  application  and  requiring  him  to 
summon  12  disinterested  freeholders  of  the 
town,  and  not  of  kin  to  the  appellant  or  the  re- 
lator, to  meet  at  a  specified  place,  on  the  15th 
day  of  the  same  month,  to  certify  on  oath  to 
the  necessity  and  propriety  of  the  road  applied 
for.  At  the  specified  time  and  place  the  con- 
stable returned  that  he  had  summoned  12  free- 
holders, giving  their  names;  the  freeholders 
appeared,  and  were  requested  by  the  commis- 
sioners to  serve  as  a  jury  upon  the  application ; 
they  were  duly  sworn,  and  after  having  viewed, 
etc.,  they  certified  in  due  form  that  it  was  nec- 
essary and  proper  to  lay  out  the  road.  The  re- 
lator was  present,  and  made  no  objection  to 
either  of  the  freeholders,  nor  to  the  mode  of 
summoning  them.  The  commissioners  there- 
upon proceeded  and  laid  out  the  road. 

Messrs.  S.  Dutcher  and  I.  Harris,  for  the 
relator,  insisted  that  the  commissioners  ex- 
ceeded their  authority  in  issuing  process  to  a 
constable  to  summon  the  freeholders;  that 
they  should  themselves  have  summoned,  or  at 
least  designated  the  freeholders;  and  that  in 
consequence  of  this  irregularity  the  proceed- 
ings were  void,  and  the  commissioners  had  no 
jurisdiction  to  lay  out  a  road. 

Mr.  S.  Cheever,  contra. 

By  the  Court,  Bronson.  J.  The  statute 
provides  that  whenever  application  shall  be 
made  to  the  Commissioners  of  Highways  fora 
private  road,  they  shall  summon  12  disinter- 
ested freeholders  of  the  town,  to  meet  on  a  day 
certain;  of  which  day  notice  shall  be  given  to 
owner  or  occupant  of  the  land  through  which 
the  road  is  proposed  to  be  laid  out.  The  free- 
holders, when  met  and  sworn,  are  to  view  the 
land  and  determine  whether  the  road  is  neces- 
sary. 1  R.  S.,  517,  sees.  77,78.  Although  there 
does  not  seem  to  be  any  very  good  reason  for 
requiring  the  commissioners  themselves  to 
summon  the  freeholders,  instead  of  calling  in 
the  aid  of  some  officer  who  usually  performs 
such  services,  *yet  the  law  is  so  writ  [*361> 
ten,  and  it  must  be  obeyed.  But  there  was,  I 
think,  a  substantial  compliance  with  the  re- 
quirements of  the  statute.  The  freeholders 
were  requested  by  the  commissioners  to  serve 
as  a  jury  upon  the  application.  This  was  a 
sufficient  summoning.  The  statute  does  not 
require  the  commissioners  to  issue  or  have  any 
process — it  only  requires  them  to  summon  the 
freeholders.  The  fact  that  the  freeholders  had 
assembled  under  void  process,  did  not  disqual 
ify  them  for  acting  when  they  were  afterwards 
legally  requested  to  do  so  ;  and  by  requesting 
them  to  act,  the  commissioners  signified  their 
approval  of  the  freeholders  as  fully  as  they 
could  have  done  in  any  other  way.  The  rela- 
tor had  notice,  was  present,  and  made  no  ob- 
jection. I  think  the  road  was  well  laid  out. 

Proceedings  affirmed. 

WEND.  24. 
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THE  PEOPLE  «.  HUBBARD. 

Levy  by  Opening  Outer  Door — Sheriff  may  be 
Resisted  in  Removing  Properly. 

A  sheriff  may  be  lawfully  resisted  in  carrying 
away  property  from  a  house,  the  outer  door  of 
which  being  shut,  he  opened  for  the  purpose  of  en- 
tering to  make  a  levy  by  virtue  of  an  execution 
against  the  property  of  the  tenant.  The  distinction 
in  the  books  that  the  sheriff  in  such  case  is  pro- 
tected as  to  the  levy,  but  liable  as  a  trespasser  for 
the  entry,  denied. 

Citations- Year  Book,  18,  E,  4,  fol.  4.  pi.  19 :  5  Co., 
93 ;  Cowp.,  1,  6 ;  12  Pick.,  270 :  5  Mass.,  155. 

rjIHE  defendant  was  indicted  and  tried  in  the 
-L  Oneida  General  Sessions  for  an  assault  and 
battery  committed  on  the  sheriff  of  Oneida 
while  engaged  in  the  execution  of  his  office. 
The  sheriff  held  a  fi.  fa.  against  Schuyler  Hub- 
bard  and  four  other  persons,  which  had  been 
issued  on  a  judgment  for  damages  and  costs, 
in  an  action  for  a  joint  tort.  After  having 
made  a  levy  on  the  property  of  Hubbard  and 
the  other  defendants,  to  a  sufficient  amount, 
the  sheriff  deemed  it  his  duty  as  between  the 
defendants  to  increase  his  levy  upon  S.  Hub- 
bard,  and  proceeded  to  his  house  for  that  pur- 
pose. S.  Hubbard  forbade  the  sheriff  entering 
his  house.  The  door  of  the  house  being  shut, 
the  sheriff  opened  it,  entered  the  house,  and 
levied  upon  a  clock,  and  whilst  removing  it 
from  the  house,  S.  Hubbard  endeavored  to  pre- 
370*]  vent  *him;  and  at  his  request,  the  de- 
fendant, Russell  Hubbard, a  brother  of  S.  Hub- 
bard, came  to  his  assistance,  seized  the  sheriff 
by  the  arm  and  threw  him  upon  the  floor.  The 
sheriff,  however,  succeeded  in  carrying  off  the 
clock. 

The  court  charged  the  jury,  among  other 
things,  that  although  the  sheriff  had  no  right  to 
enter  Hubbard's  house  as  he  did,  and  although 
Hubbard  had  a  right  to  put  him  out, and  to  com- 
mand assistance  for  that  purpose,  still  if,  after 
entering  he  made  a  levy,  that  levy  would  be 
valid  for  his  protection,  and  he  had  a  right  to 
carry  out  the  article  levied  on  ;  and  if  the  de- 
fendant, by  S.  Hubbard's  command,  interfered 
to  hinder  his  so  doing,  it  was  the  offense 
charged  in  the  indictment. 

The  defendant  excepted  to  the  charge,  and 
the  jury  found  a  verdict  of  guilty.  Where- 
upon judgment  was  suspended  by  the  General 
Sessions  to  obtain  the  advice  of  this  court,  and 
the  indictment  and  bill  of  exceptions  were  ac- 
cordingly removed  here  by  certiorari. 

Mesars.  C.  P.  Kirkland  and  J.  C.  Baker, 
District  Atty.,  for  the  people. 

Mr.  C.  Tracy,  for  defendant. 

By  the  Court,  Cowen,  J.  It  is  not  at  all  sur- 
prising that  the  General  Sessions  gave  the  di- 
rection to  the  jury  which  was  given  in  this 
case.  The  surprise  would  have  been  at  a  direc- 
tion the  other  way;  for  the  English  books  of 
practice  abound "  with  the  distinction,  that 
though  the  sheriff  having  a ./?./«.  be  a  trespass- 
er in  breaking  the  outer  door  of  the  debtor's 
house,  yet  when  he  is  once  in  the  house, though 
he  entered  illegally,  and  for  the  purpose  of 
taking  the  debtor's  goods.and  though  he  would 
be  liable  to  an  action  of  trespass  for  the  entry, 
vet  the  levy  is  lawful.  It  follows,  if  that  be  the 
law,  that  though  he  may  be  resisted  in  his  en- 
try, and  even  put  out  of  doors  by  force,  yet  if 
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he  can  seize  goods,  and  escape  out  of  doors 
with  them,  it  then  becomes  unlawful  for  the 
debtor  or  his  assistants  to  molest  him  on  ac- 
count of  the  goods.  There  is  a  dictum  to  this 
effect  which  has  *come  down  to  us  [*37  1 
from  the  Year  Book,  18,  E,  4,  fol.  4,  pi.  19, 
which  seems  to  be  the  sole  foundation  of  the 
rule.  The  case  in  which  it  occurs  is  thus  re- 
ported; "Catesby  came  to  the  bar,  and  showed 
how  a  fieri  facias  was  directed  to  the  sheriff  of 
Middlesex,  to  cause  execution  to  be  made  for 
one  J.  upon  a  recovery  by  the  said  J.  against 
one  B.;  and  afterwards  the  said  B.  put  all  his 
goods  into  a  chest,  closed  and  locked;  and  after- 
wards the  sheriff  broke  the  [outer]  door  of  the 
house,  and  entered  into  the  house  and  took 
the  goods  [away]  with  him,  etc.  And  wheth- 
er the  sheriff  had  done  any  wrong,  etc.  Little- 
ton and  all  his  companions  held  that  the  party 
might  have  a  writ  of  trespass  against  the  sher- 
iff for  the  breaking  of  the  house,  notwithstand- 
ing the  fieri  facia*  ;  for  the  fieri  facias  shall  not 
excuse  him  of  the  breaking  of  the  house,  but 
of  the  taking  of  the  goods  only."  Afterward, 
in  Semayne's  case,  5  Rep. ,  93,  the  court,  speak- 
ing of  18  E,  4,  say:  "By  Littleton  and  all  his 
companions  it  was  resolved,  that  the  sheriff 
cannot  break  the  defendant's  house  by  force  of 
afierifacias,  but  he  is  a  trespasser  by  the  break- 
ing; and  yet  the  execution  he  then  doth  in  the 
house  is  good.  In  Lee  v.  Gansel,  Cowp.  1,  6, 
Ld.  Mansfield  speaks  of  18  E,  4,  as  being  of  an 
action  brought  for  breaking  the  outer  door,  in 
which  the  court  held  the  action  would  lie;  but 
at  the  same  time  held  that  an  action  would  not 
lie  for  taking  the  goods.  He  adds:  "I  quote 
this  case  not  to  imply  that  I  should  perhaps 
have  been  of  the  same  opinion  myself  in  a  case 
of  the  first  impression ;  but  to  show  that  the 
rule  of  privilege  is  taken  most  rigidly."  Much 
of  the  reason  of  Ld.  Mansfield,  in  the  course  of 
his  opinion,  goes  to  countenance  the  distinction 
in  the  Year  Book. 

Upon  such  authority,  it  is  not  surprising 
that  the  distinction  should  be  followed  in  the 
books  concerning  the  duties  of  sheriffs;  and 
yet,  I  cannot  find  that  the  point  has  ever  been 
adjudged  till  very  lately  either  one  way  or  the 
other.  Upon  the  question  coming  before  the 
Supreme  Court  of  Mass.,  in  an  action  against 
the  sheriff  for  breaking  an  outer  door  in  the 
execution  of  an  attachment,  it  received,  as  it 
deserved,  much  consideration;  but  the  sheriff 
was  finally  held  liable  both  for  the  breaking  of 
the  house  *and  the  value  of  the  goods  [*372 
taken.  Nearly  all  the  cases  bearing  upon  the 
point  seem  to  have  been  cited  by  counsel,  and 
a  learned  and  elaborate  opinion  in  favor  of  the 
plaintiff's  entire  claim  was  delivered  by  Ch.  J 
Shaw.  That  opinion  was  concurred  in  by  the 
whole  court,  Ihley  v.  Nicfwls,  12  Pick.,  270. 
The  learned  Chief  Juxtice  thought  it  material, 
as  it  certainly  was,  to  ascertain  whether  the 
point  had  ever  been  adjudged,  and  he  con- 
cludes that  it  had  not.  There  is  no  pretense  for 
saying  that  it  was  involved  either  in  Sfmayne's 
case,  or  in  Lee  v.  Gamel.  The  18  E,  4,  seems 
to  have  been  spoken  of, however, in  both,  some- 
what ambiguously,  not  to  say  as  directly  in 
volving  the  question;  and  it  would  be  arrogant 
to  deny  that  Coke  and  Mansfield  understood 
the  force  of  cases  in  the  year  books  much  bet- 
ter than  any  one  at  this  day.  I  have  examined 
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tbe  case,  and  given  nearly  a  literal  translation 
of  it.  It  is  quite  obvious  that  the  main  stress 
of  the  controversy  was  whether  an  act  on 
would  lie  for  the  breaking  and  entry.  Ld. 
Mansfield  himself,  we  have  seen,  considers  the 
action  as  one  for  breaking  the  outer  door.  To 
this  particular  action  the  court  say:  "The fieri 
facias  shall  not  excuse  him  of  the  breaking  of 
the  house,  but  of  the  taking  of  the  goods  only. 
The  latter  clause  contains  every  word  of  what 
the  court  are  represented  in  the  book  to  have 
said  concerning  the  taking  of  the  goods.  Ch. 
J.  Shaw  says:  "On  a  reference  to  the  case  in 
the  Year  Book,  18  E,  4,  fol.  4,  which  is  usual 
ly  cited  as  the  foundation  of  the  supposed  rule, 
we  think  it  is  quite  manifest  that  the  real  point 
decided  there  was,  that  a  sheriff  is  not  justified 
in  breaking  a  dwelling-house  in  order  to  exe- 
cute a  fieri  facias,  for  &  fieri  facias  will  not  ex- 
cuse an  officer  for  breaking  a  dwelling-house." 
Of  course  he  is  clear  that  the  cases  in  Coke  and 
Cowper  did  not  turn  upon  the  rule  in  question. 
The  language  of  the  late  Ch.  J.  Parsons  to  the 
same  effect  with  the  Year  Books,  in  Widgery 
v.  Haskett,  5  Mass.,  155,  is  also  mentioned  by 
Ch.  J.  Shaw  as  a  dictum  not  based  upon  serious 
reflection.  Finding  himself  thus  entirely  un- 
embarrassed by  any  direct  adjudication,  he  en- 
ters into  a  course  of  examination  in  the  region 
of  principle,  analogy  and  the  decisions  in  like 
373*]  cases, *th rough  which  an  attempt  to  fol- 
low him  would  be  entirely  supererogatory.  I 
have  adverted  to  the  only  authorities  which  can 
be  relied  on  as  controlling,  merely  with  a  view 
to  satisfy  myself  of  their  force  as  positive  evi- 
dence of  the  common  law.  They  all  go  back  to 
the  Year  Book, in  which  it  is  at  least  very  diffi- 
cult to  see  that  the  poiut  arose.  All  that  was 
said  upon  it  there  rather  appears  to  have  been 
a  hasty  suggestion  upon  a  collateral  matter. 
Ld.  Mansfield  is  unwilling  to  admit  that  he 
should  have  so  decided;  and  the  report  of  Ld. 
Coke  is  a  mere  recital  of  the  case.  I  think  Ch. 
J.  Shaw  has  satisfactorily  shown  that  here  is 
but  a  union  of  mighty  names  in  the  extrajudi- 
cial  assertion  of  a  doctrine  which  can  stand  the 
test  neither  of  principle  nor  authority.  Admit- 
ting the  distinction  to  have  been  directly  ad- 
judged in  the  Year  Book  and  since  acquiesced 
in,  there  is  so  much  in  conflict  with  it,  that  we 
might  overrule  it  without  a  violation  of  duty. 
How  would  the  book  then  stand  upon  its  face? 
It  admitted  what  is  held  by  all  the  other  cases, 
and  is  undoubted  law,  that  the  sheriff  had  been 
guilty  of  a  criminal  wrong,  but  asserted  that 
thereby  he  had  acquired  a  right.  It  conceded 
the  privilege  of  protection  to  the  goods,  and  to 
the  man  and  his  family,  yet  offered  a  reward 
for  the  violation  of  that  privilege.  It  legalized 
resistance  against  the  sheriff's  entry  even  to 
the  shedding  of  blood,  but  invited  the  combat 
by  offering  him  the  spoils  within.  The  law  has 
always  proclaimed  by  a  pompous  figure  that  a 
man's  dwelling  house  is  his  castle;  and  prom- 
ised to  defend  it  as  inviolable.  The  Year  Book 
began  in  that  spirit;  but  immediately  raised  a 
countervailing  influence  which  broke  down  its 
own  defenses.  Ld.  Mansfield  declared  in  Lee 
v.  Oansel,  that  the  privilege  was  founded  in  a 
sound  maxim  of  policy.  But  it  is,  he  says,  a 
maxim  of  political  justice,  and  makes  no  part 
of  the  privilege  of  the  debtor  himself,  and  he 
then  cites  the  Year  Book,  to  show  that  it  is  an- 
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nexed  to  the  door.  In  other  words,  this  sound 
maxim  is  very  little,  if  anything,  more  than  a 
legal  abstraction.  On  reading  his  whole  opin- 
ion, it  will  be  found  that  he  was  dissatisfied 
with  the  privilege  itself;  but  finding  it  well 
settled,  he  construes  it  in  the  light  ofthe  Year 
Book,  *so  very  strictly  as  to  leave  it  [*374 
no  more  than  a  shadow.  In  short,  if  the  privi- 
lege itself  exists,  the  clause  upon  which  he  re- 
lied cannot  be  law.  It  is  idle  and  absurd  to  talk 
of  the  privilege  unless  it  be  enforced  by  ade- 
quate sanctions. 

It  is  well  known  that  Ld.  Mansfield  was  no- 
friend  to  that  sort  of  privilege  which  obstructed 
the  collection  of  debts.  In  this  he  was,  doubt- 
less, right.  But  he  was  more  legitimately  em- 
ployed as  a  legislator  in  the  House  of  Lords, 
where  he  advocated  the  bill  for  curtailing  it, 
than  in  narrowing  it  as  a  judge.  Perhaps  the 
privilege  now  in  question  should  be  repealed 
by  theTjCgislature;  but  we  have  no  power  to- 
repeal  it  judicially,  as  I  am  sure  we  should 
virtually  do  by  following  the  distinction  al- 
lowed by  the  court  below.  We  are  of  opinion 
that  they  erred  in  this  respect. 

Several  other  exceptions  were  taken  upon 
which  we  felt  no  doubt,  and  we  should  have 
affirmed  the  proceeding  at  once  on  the  close  of 
the  argument,  had  it  not  been  for  the  question 
of  privilege. 

The  proceedings  are  remitted,  with  direction* 
that  tJie  court  below  proceed  to  a  new  trial. 

Cited  in— 24  Wend.,  419 ;  4  Hill,  440 :  9  Bos..  26  ;  3» 
Mich.,  97;  40  Am.  Dec..  294;  38  Am.  Rep.,  645(10- 
Tex.  Ct.  App.,  466). 


NAZRO  &  GREEN 

v. 
FULLER  &  PATTERSON. 

Alteration  of  Note  by  Payee — Effect  of,  Question 
for  Jury. 

An  alteration  of  a  promissory  note  by  the  payee 
thereof,  so  as  to  make  it  purport  to  be  payable  at  a 
particular  place,  vitiates  it  in  the  hands  of  an  in- 
dorsee, so  that  he  cannot  recover  upon  it  in  an  ac- 
tion against  the  maker. 

If  it  be  doubtful  whether  it  bean  alteration  of  the 
note  or  a  mere  memorandum  by  the  payee  indicat- 
ing where  the  demand  of  payment  should  be  made 
to  charge  him  as  indorser,  the  question,  it  seems, 
should  be  submitted  to  a  Jury. 

Citations— 17  Johns.,  248 ;  8  Cow.,  271 ;  8  Wend..  13; 
4  B.  &  Aid.,  197  ;  2  Ball.  &  B.,  166  ;  1  &  2  Geo.  IV..  ch. 
78;  1  Ryan  &  M.,  362;  6  Carr.  &  P..  273,  758;  Chit. 
Bills,  100, 103;  Byles,  Bills,  173,  177:  19  Johns.,  391. 
418-422;  Chit.  Bills,  172.  204,  note  (a);  Am.  ed.  1839; 
Moody  &  R.,  438 ;  Chit.  Stamp  Laws,  26,  n. 

HTHIS  was  an  action  of  assumpsit,  tried  at  the 
-L     Rensselaer  Circuit  in  Mar.,  1839. 

The  suit  was  by  the  plaintiffs  as  the  indors- 
ees of  a  promissory  note  against  the  makers 


NOTE.— Negotiable  paper  —  Alteration  of.  As  to 
place  of  payment,  see  woodworth  v.  Bank  of  Amer- 
ica, 19  Johns.,  391,  note,  Daniels  on  Negr.  lusts.  Sec. 
1383. 

In  general,  13  Albany  L.  J.,  263;  2  Daniels  Near. 
Insts.,  chap.  XLIII ;  Card  v.  Miller,  1  Hun,  504. 

If  when  tbe  note  was  delivered  there  was  a  blank 
left  for  place  of  payment  a  bonafldc  holder  has  im- 
plied authority  to  nil  it  in.  Redlich  v.  Doll.  54  N. 

See  Troy  City  Bank  v.  Lauman,  19  N.  ¥.,  477. 
Shuler  v.  Gillette,  12  Hun,  278. 
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The  note,  as  appears  from  the  bill  of  excep- 
tions, was  in  this  form: 
"$1,000.  Ontario,  28th  Jan'y,  1837. 

One  year  from  the  first  day  of  May  next,  we 
severally  and  jointly  promise  to  pay  Northum 
375*]  &  Foot  or  bearer,  *one  thousand  dol- 
lars, for  value  received,  and  interest.  Pay- 
able at  Wayne  County  Bank." 

Which  was  signed  by  the  defendants  and  in- 
dorsed by  the  payees.  The  defendants  offered 
to  prove  by  one  of  the  payees  that  after  the 
note  was  made  and  delivered  to  the  payees  the 
latter  without  the  knowledge  or  consent  of  the 
makers,  added  thereto  the  words  "  Payable  at 
Wayne  County  Bank."  This  evidence  was  ob- 
jected to  by  the  counsel  for  the  plaintiffs,  and 
excluded  by  the  judge.  The  defendants  ex- 
cepted,  and  thereupon  the  jury  found  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  note 
and  interest.  A  bill  of  exceptions  was  duly 
tendered  and  signed,  and  on  it  the  defendants 
moved  for  a  new  trial. 

Mr.  S.  Stevens.for  the  defendants,  insisted 
that  the  alteration  of  the  note  purported  to 
make  it  a  part  of  the  contract  that  it  should  be 
paid  at  the  Wayne  Co.  Bk. ;  it  did  not  purport 
to  be  a  mere  memorandum  in  the  margin,  but 
to  be  a  part  of  the  note  and  to  form  a  part  of 
the  contract.  It  was,  therefore,  an  alteration  in 
a  material  part  of  the  contract;  and  an  altera- 
tion of  a  contract  by  a  party  to  be  benefited 
by  it,  and  who  claims  to  enforce  it,  renders  it 
wholly  void.  The  evidence  offered  should, 
therefore,  have  been  received. 

Mr.  D.  Gardner,  for  the  plaintiffs.  The 
payees  added  a  memorandum,  but  not  over  the 
names  of  the  makers  in  these  words,  and  in 
this  form,  at  the  left  hand  of  the  signatures, 
"  Payable  at  Wayne  County  Bank."  This  did 
not  alter  the  note,  but  merely  indicated  where 
the  indorsers  desired  a  demand  to  be  made  for 
the  purpose  of  charging  them.  1.  The  mem- 
orandum of  the  place  of  payment  was  imma- 
terial as  to  the  makers.  See  Woolcott  v.  Van 
Santvoord,  17  Johns.,  248,  250,  252.  This  case 
is  approved  in  Woodworth  v.  Bk.,  and  the  dis- 
tinction recognized  in  Judge  Skinner's  opinion. 
19  Johns.,  420,  421.  This  distinction  between 
makers  and  indorsers  on  this  point  is  recognized 
by  the  Supreme  Court  of  the  U.  S.  See  Bank 
of  U.  S.  v.  Smith,  11  Wh.,  171;  6  Cond.,  257; 
376*]  U.  *S.  Bank  v.  Bk.,  10  Wh.,  333.  An 
act  beneficial  to  a  party  does  not  discharge  him. 
Mohawk  Bank  v.  Van  Home,  7  Wend.,  117, 
118.  2.  As  the  plaintiffs  are  bonafide  holders, 
without  knowledge  of  the  fact  of  the  addition, 
they  cannot  be  affected  by  it.  Stall  v.  Catskill 
Bk.,  18  Wend.,  478,  479.  Brockway  v.  Allen, 
17  Id. .  43.  The  holders  (plaintiffs)  had  a  right 
to  presume  (having  no  notice)  that  the  makers 
made  the  memorandum.  19  Johns.,  421;  Wells 
v.  Evans,  20  Wend.,  251,  259;  Deanv.  Hall,  17 
Id.,  214,  223;  Valletta.  Parker,  6 Id. ,  615,  620, 
621.  The  last  case  is  expressly  in  point.  3. 
An  immaterial  addition  to  a  note  does  not  viti- 
ate it  even  in  original  hands.  Clute  v.  Small, 
17  Wend.,  238;  Boyd  v.  Brother  son,  10  Id.,  93. 
Intent  dispenses  with  form.  Douglass  v.  Wilk- 
inson, 17  Wend.,  431.  A  new  trial  ought  not 
to  be  granted. 

After   advisement   the    following  opinions 
were  delivered: 
WEND.  24. 


By  the  Chief  Justice.  If  the  recovery 
turns  upon  the  question,  whether  the  addition 
was  made  in  the  margin  as  a  private  memo- 
randum,or  was  intended  as  an  alteration  of  the 
body  of  the  note,  a  new  trial  must  be  granted; 
for  upon  the  case  before  us  the  point  is  equiv- 
ocal, and  sheuld  have  been  put  to  the  jury. 
The  distinction  was  not  taken  by  the  learned 
judge,  and  the  ruling  seems  to  go  the  length  of 
sustaining  the  action  in  either  aspect. 

I  was  at  first  inclined  to  think  the  addition, 
even  if  regarded  as  annexed  to  the  body  of  the 
note,  was  not  such  a  material  alteration  as 
would  invalidate  it,  for  the  reason  that  the  des- 
ignation of  the  place  of  payment  did  not  affect 
the  rights  of  the  makers.  It  has  been  fully 
settled  in  this  court,  that,  notwithstanding  the 
place  is  thus  fixed,  the  maker  is  generally  and 
universally  liable,  and  a  demand  at  the  place 
is  not  a  condition  precedent  of  payment.  17 
Johns.,  248;  8  Cow.,  271;  8  Weud.,  13.  The 
action  may  be  sustained  the  same  as  upon  a 
note  payable  generally.  The  only  difference 
between  the  two  cases  is,  that  in  the  one  the 
maker  may  plead  a  tender  at  the  place,  which 
would  *bar  damages  and  costs.  Being  [*377 
thus  generally  liable,  it  appeared  to  me  that 
the  right  to  discharge  the  obligation  should  be 
as  broad,  and  that  a  tender  might  also  be  made 
to  the  person  the  same  as  if  no  place  had  been 
fixed;  that  it  was  inconsistent  and  unreasona- 
ble to  subject  the  party,  as  upon  a  note  paya- 
ble generally,  and  not  allow  him  to  discharge 
it  as  standing  upon  that  footing;  and  if  so,  the 
designation  of  the  place  would  not  at  all  prej- 
udice his  rights.  I  admit  if  it  fixes  the  payment 
by  the  maker  to  the  place,  the  addition  is  ma- 
terial, and  must  be  fatal  when  made  out:  for 
then  it  changes  the  place  and  mode  of  pay- 
ment, and  may  operate  injuriously.  If  he  still 
could  pay  to  the  holder,  as  well  as  at  the  place, 
then  the  change  would  be  rather  beneficial  than 
otherwise;  because  it  would  give  the  alterna- 
tive. 

But,  upon  further  consideration,  I  am  in- 
clined to  think  when  the  courts  use  the  lan- 
guage that  the  note  is  payable  generally  and 
universally,  though  the  place  of  payment  be 
fixed,  they  only  mean  to  say  that  it  is  so  to  be 
regarded  for  the  purposes  of  the  remedy,  and 
that  payment  must  still  be  made  at  the  place; 
and  a  tender  elsewhere  is  no  bar.  I  have  found 
no  authority  beyond  this;  and  on  speaking  of 
the  right  of  discharge  by  tender,  the  language 
used  limits  it  to  the  place  designated.  There 
are  some  authorities  also  which  confirm  this 
view.  In  Cowie  v.  Halsall,  4  B.  &  Aid.,  197, 
the  acceptance  was  general,  and  the  drawer 
without  the  consent  of  the  acceptor  added, 
"  payable  at  Mrs.  B.'s,  Chiswell  Street,"  the 
court  held  the  alteration  material,  and  dis- 
charged the  acceptor.  It  should  be  remarked, 
however,  that  this  case  is  not  an  authority  in 
point,  because  at  that  time  a  special  acceptance 
in  England  was  material,  and  the  holder  was 
bound  to  prove  presentment  at  the  place,  to 
charge  even  the  acceptor.  That  question  had 
been  settled  the  year  before  the  famous  case  of 
Row  v.  Young,  2  Ball  &  B.,  165.  But  this  lat- 
ter case  produced  a  change  of  the  law  by  Act 
of  Parliament,  1  and  2  Geo.  IV.,  ch.  78,  by 
which  it  is  declared,  that  an  acceptance  paya- 
ble at  a  particular  place,  is  a  general  accept- 
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ance,  unless  expressed  to  be  payable  there 
378*]  only.  The  question  decided  *in 
Cowie  v.  Halsall,  came  up  again  (after  the  Act) 
in  Macintosh  v.  Haydon,  1  Ry.  &  Mood.,  862. 
The  counsel  for  the  plaintiff  there  took  dis- 
tinctly the  ground,  that  since  the  Act  the  ad- 
dition was  immaterial,  the  situation  of  the  ac- 
ceptor being  the  same  as  in  case  of  a  general 
acceptance,  and  that  the  party  could  not  be 
prejudiced.  Abbott,  Ch.  J.,  conceded  upon 
this  view  that  the  alteration  was  not  so  materi- 
al as  to  vitiate  the  bill:  but  there  was  another 
view  of  the  question,  he  observed,  in  which 
the  words  added,  materially  alter  the  character 
of  it,  namely:  that  an  indorsee  might  charge 
an  indorser  by  showing  presentment  at  the  par- 
ticular place,  when  in  truth  the  acceptor  would 
not  be  in  fault,  he  never  having  undertaken  to 
pay  there.  The  doctrine  has  since  been  rec- 
ognized in  Taylor  v.  Mostly,  6  Carr.  &  P.,  273, 
though  questioned  by  the  counsel.  It  is  per- 
haps, sound,  upon  the  ground,  that  any  ma- 
terial alteration  vitiates  the  instrument, though 
it  may  not  be  prejudicial  to  a  particular  party. 
See,  also,  Chit.  Bills;  100,  103;  Byles.  Bills,  173, 
177.  The  maker  of  a  promissory  note  stands 
upon  the  footing  of  an  acceptor,  and  if  the  al- 
teration of  his  contract  in  the  respect  men- 
tioned is  a  material  one,  and  would  vitiate  the 
bill,  it  would  likewise  vitiate  the  note.  All 
the  reasons  that  exist  in  the  one  case  are  fully 
applicable  to  the  other. 

1  am  of  opinion,  therefore,  that  a  new  irial 
must  be  granted. 

By  Cowen,  J.  That  the  addition  of  a  place 
of  payment,  made  after  an  indorsement  with- 
out the  assent  of  the  iiidorser,  will  discharge 
him,  was  settled  by  Woodworth  v.  Bk.,  19 
Johns..  391,  418-422.  But  it  is  thought  it  has 
not  the  same  effect  as  to  the  maker,  because  he 
is  liable  generally  and  universally  on  a  special 
promise  to  pay  at  a  particular  place,  as  if  none 
had  been  mentioned.  To  say  that  where  a  man 
contracts  to  pay  at  a  particular  place,  he  is 
under  no  obligation  to  regard  that  place,  is 
certainly,  it  seems  to  me,  going  very  far  to- 
wards framing  a  new  contract  for  the  parties. 
But  take  it  to  be  no  more  than  a  general  prom- 
ise to  pay  without  place,  it  then  stands  on  the 
379*]  *footing  of  a  bill  accepted  payable  at 
a  particular  place,  since  the  Statute  1  and  2 
Geo.  IV.  This  expressly  declares  such  an  ac- 
ceptance not  special  but  general.  Vide  Chit. 
Bills,  172,  Am.  ed.,  1889.  Yet  all  the  author- 
ities since  that  statute  concur,  that  inserting  a 
place  of  payment  without  the  acceptor's  con- 
sent, discharges  him.  Id.,  204.  The  following 
cases  are  directlv  in  point:  Macintosh  v.  Hay- 
den,  Ry.  &  M.,  "N.  P.  Cas.,  362,  before  Abbott, 
Ch.  J.;  Taylor  v.  Mosely,  6  Carr.  &  P.,  278,  be- 
fore Ld.  Lyndhurst,  Ch.  B.;  Desbrowv.  Weath- 
erley.  Id.,  758,  before  Tindal,  Ch.  J.;  1  Mood. 
&  R.,  438,  8.  C..  by  the  title  of  Desbrowe  v. 
Wetherby;  Sparkes  v.  Mpur,  Chit.  Stamp  Laws, 
26,  n.;  Chit.  Bills,  204,  ed.  before  cited,  n.  a. 
This  case  was  first  heard  before  Abbott,  Ch.J. , 
who  nonsuited  the  plaintiff  on  the  ground  of 
the  alteration.  A  motion  being  made  to  set 
aside  the  nonsuit,  all  the  judges  were  against 
the  motion  on  the  merits,  but  they  finally 
granted  it  on  terms  for  the  purpose  of  having 
the  question  put  upon  the  record.  In  the  course 
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of  these  cases  the  learned  judges  pointed  out 
various  ways  in  which  tin-  alteration  might 
prejudice  the  acceptor,  which  it  is  unnecessary 
to  go  over;  for  the  weight  of  authority  seems 
to  be  decisive. 

I  am  in  favor  of  a  new  trial. 

New  trial  granted. 


i  Barb.,  104. 

Cited  in-49  N.  Y.,  407  :  15  Hun,  40P  ;  3  Barb.,  876  ; 
23  Barb.,  686;  41  How.  Pr..  281  :  75  III..  634:  42  Mo., 
455  :  13  Ain.  Rep.,  320  (41  Ind.,  1«0)  ;  13  Am.  Itep.,  640 
(5  W.  Va..  77):  25  Am.  Rep..  74  (123  Mass..  204)  ;  29 
Am.  Rep.,  370.  725  (67  Ala.,  385)  :  33  Am.  Hep.,  133  (51 
Iowa,  269)  ;  42  Am.  Rep.,  129  (HI  Ind.,  321)  ;  47  Am. 
Rep.,  810. 


HIGGINS  e.  WHITNEY. 

Action  against  One  for  Taking  Property  Tor- 
tiously—Levy  —  When  it  may  be  Shown  in  Mit- 
igation. 

Where  property  tortiously  taken  by  one  person 
from  the  possession  of  another,  is  subsequently 
levied  upon  whilst  in  the  hands  of  the  tort-feasor, 
by  a  third  person,  under  a  warrant  of  distress  for 
rent  due  by  the  owner,  such  last  taking  may  be 
shown  in  mitigation  of  damages,  in  an  action  by 
the  owner  against  the  tort-feasor,  if  the  latter  took 
the  property  under  an  honest  belief  that  he  bad 
title  to  it,  and  not  for  the  purpose  of  subjecting  it 
to  the  landlord's  warrant. 

Citations—  17  Wend.,  91  ;  21  Wend.,  394. 


to  the  Municipal  Court  of 
\J  Brooklyn.  Whitney  sued  Wiggins  in  the 
court  below  in  trespass  for  breaking  and  en- 
tering his  house,  and  taking  and  carrying 
away  a  carpet,  bureau  and  other  goods  and 
chattels  of  the  plaintiff.  *On  the  trial.  [*38O 
the  defendant  attempted  to  justify  under  an 
assignment  of  the  property  to  him  by  the 
plaintiff;  but  the  assignment  was  rejected,  on 
a  ground  which  need  not  be  noticed.  The  de- 
fendant then  offered  to  prove,  in  mitigation  of 
damages,  that  the  goods  had  subsequently  been 
taken  out  of  his  custody  by  virtue  of  a  land- 
lord's warrant,  to  pay  the  rent  of  the  plaintiff. 
This  evidence  was  rejected  by  the  court,  and 
the  defendant  excepted.  Verdict  and  judgment 
for  the  plaintiff. 

Mr.  A.  J.  Spooner,  for  plaintiff  in  error. 

Messrs.  N.  B.  Morse  and  J.  P.  Rolfe,  for 
defendant  in  error. 

By  the  Court,  Bronson,  J.  When  property 
has  been  fortiously  taken,  the  owner  is  not 
only  entitled  to  an  action,  but  to  full  compen- 
sation in  damages;  and  he  can  neither  be  de- 
prived of  the  one  nor  the  other  by  any  mere 
act  of  the  wrong-doer,  as  by  an  unaccepted  of- 
fer to  return  the  property,  or  causing  it  to  be 
subsequently  taken  on  legal  process  in  his  own 
favor  against  the  owner.  Hanmer  v.  Wiltey, 
17  Wend,,  91;  Otis  v.  Jones,  21  Id.,  894.  In 
the  last  case  I  remarked,  that  had  there  been  a 
sale  before  suit  brought,  on  legal  process 
against  the  owner  in  favor  of  some  person  oth- 
er than  the  wrong  doer,  that  would  have  pre- 
sented a  question  which  we  were  not  then 
called  upon  to  decide.  That  question  is  now 
before  us;  and  I  think  the  evidence  offered 
should  have  been  received  in  mitigation  of  the 
damages.  Although  the  assignment  was  re- 
jected by  the  court  below  —  whether  rightfully 
or  wrongfully  I  shall  not  stop  to  inquire  —  it  is 
evident  that  the  defendant  took  the  property 
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under  the  honest  belief  that  he  had  a  title  to 
it.  It  was  not  a  wanton  trespass,  nor  was  the 
property  removed  for  the  purpose  of  subject- 
ing it  to  the  landlord's  warrant.  Without  any 
agency  on  his  part,  the  property  has  since  been 
taken  from  the  defendant  by  legal  process,  and 
applied  to  the  plaintiff's  use,  by  paying  the 
debt  which  he  owed  to  a  third  person. 

There  is,  I  think,  a  difference  in  principle 
38 1*]  between  the  *cases  on  which  the  plaint- 
iff relies,  and  the  one  at  bar.  One  who  has 
wrongfully  taken  property  cannot  mitigate 
damages  by  showing  that  he  has  himself  ap- 
plied the  property  to  the  owner's  use  without 
his  consent.  But  when  the  property  has  been 
so  applied,  by  the  act  of  a  third  person  and  the 
operation  of  law,  that  fact  should  be  taken 
into  the  account  in  estimating  the  plaintiff's 
damages. 

Judgment  reversed. 

Distinguished— 83  Barb.,  62.  63. 

Cited  in— 2  Hill,  205 ;  48  N.  Y.,  14 :  8  Am.  Rep.,  515; 
61  N.  Y.,  219:  44  Barb.,  517;  52  Barb.,  244:  42  How. 
Pr.,  406 ;  43  How.  Pr.,  13;  12  Abb.  N.  S.,  147. 149:  1 
Duer,  368 ;  35  Super..  9 ;  44  Super.,  420 ;  27  Mich.,  533. 


FAIRCHILD  &  BACON 


CASE,  late  Sheriff  of  Oswego. 

Action  against  Sheriff  for  an  Escape — Pleading 
— Statute  of  Limitations,  must  be  Pleaded — 
New  Trial— What  will  Excuse  Sheriff— Evi- 
dence. 

In  an  action  against  a  sheriff  for  the  escape  of  a 
prisoner,  he  cannot  object  as  a  bar  to  the  recovery, 
that  the  plaintiffs  in  the  original  action  declared 
against  the  defendant  generally  as  in  custody,  in- 
stead of  declaring  specially  that  he  was  in  close  cus- 
tody. 

The  Act  for  More  Easy  Pleading  in  Certain  Suits, 
does  not  extend  to  cases  of  non-feasance  by  public 
officers ;  a  sheriff  sued  for  a  negligent  escape  can- 
not, therefore,  avail  himself  of  the  Statute  of  Lim- 
itations without  pleading  it.  Even  when  sued  for  a 
voluntary  escape,  whether  the  sheriff  can  avail 
himself  of  the  Statute  of  Limitations  without  plead- 
ing it,  quaere. 

A  new  trial  will  not  be  granted,  because  the 
judge  refused  to  permit  a  question  to  be  put  to  a 
witness  in  this  form  :  "By  what  means  and  in  what 
manner  did  the  prisoner  break  jail  ?  "  on  account  of 
the  generality  of  the  question.  To  entitle  a  party 
to  such  an  inquiry,  he  should  apprise  the  judge  of 
his  intention  to  show  such  a  state  of  facts  as  would 
excuse  the  sheriff. 

Nothing  but  the  act  of  God,  or  of  the  enemies  of 
the  country,  will  excuse  the  sheriff. 

General  reputation  of  the  insolvency  of  the  pris- 
oner, is  inadmissible  in  an  action  against  the  sheriff 
for  an  escape. 

Citations— 2  R.  S.,  224,  277,  sees.  28.  29,  2d  ed.;  13 
Wend.,  .35,  265,  377 ;  1  Roll.  Abr.,  tit.  Escape,  D,  pi. 
5-7,  p.  808 :  2  Pa.,  167, 169:  9  Serg.  &  R.,  390,  396  ;  2 
Dev.,  63  ;  5  Gill.  &  J.,  406.  410. 

rp  HIS  was  an  action  on  the  case  tried  at  the 
J-  Oswego  Circuit,  in  June,  1839,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges . 
The  plaintiffs  declared  for  the  voluntary  es- 
cape of  one  Gerlack,  from  confinement  in  the 
jail  of  Oswego,  on  an  arrest  in  an  action  of 
assumpsit,  at  the  suit  of  the  plaintiffs  by  virtue 
of  a  capias  ad  respondendum.  The  plaintiffs 
proved  the  capias  with  a  return  by  the  defend- 
ant of  cepi  corpus  in  custodia.  They  also  pro- 
duced an  exemplification  of  the  judgment 
against  Gerlack,  from  which  it  appeared  that 
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the  *plaintiffs  in  the  action  against  [*382 
him,  declared  against  him  generally,  as  in  cus- 
tody of  the  sheriff  of  the  County  of  Oswego. 
and  that  judgment  was  rendered  against  him 
for  $2,044.44;  the  plaintiffs  then  proved  a  neg- 
ligent escape  of  Gerlack.  Evidence  was  given 
on  both  sides  upon  the  question  whether  Ger- 
lack was,  at  the  time,  liable  to  arrest  as  a  non- 
resident of  the  State;  and  also  on  the  question 
of  his  ability  to  pay  the  debt.  The  jury  found 
a  verdict  for  the  plaintiffs,  with  $2,304.39 
damages,  and  six  cents  costs. 

The  defendant's  counsel,  on  a  case  made, 
moved  for  a  new  trial. 

Mr.  B.  Davis  Noxon,  for  the  defendant, 
insisted  on  the  following  points  among  others: 
1.  That  the  evidence  did  not  show  that  Gerlack 
was  liable  to  arrest.  2.  That  the  plaintiffs,  by 
declaring  in  chief  against  Gerlack  and  proceed- 
ing to  judgment,  had  thereby  discharged  the 
defendant  in  this  cause  from  all  liability,  by 
reason  of  his  return  of  cepi  corpus  in  custodia. 
3.  That  the  suit  was  not  commenced  within  a 
year  after  the  escape  ;  and  this  defense  was 
available  under  the  general  issue.yet  the  judge 
held  the  Statute  of  Limitations  must  be  plead- 
ed. 4.  That  a  question  to  a  witness,  "by  what 
means  and  in  what  manner  did  Gerlack  break 
jail?"  was  overruled.  5.  That  general  reputa- 
tion that  Gerlack  was  insolvent  was  rejected 
by  the  judge.  6.  That  the  judge  charged  that 
the  rule  laid  down  in  Huffman  v.  Hulbert,  13 
Wend. ,  377,  was  inapplicable  in  this  cause. 

By  the  Court,  Co  wen,  J.: 

1.  All  the  questions  of  fact  in  this  case.prop- 
erly  belonging  to  the  jury,  were  submitted  to 
and  disposed  of  by  them;  and  among  these  was 
the  question   of  Gerlack's  non-residence  and 
consequent  liability  to  arrest  and  imprison- 
ment. 

2.  If  the  form  of  declaring  had  entitled  Ger- 
lack to  a  discharge,  he  alone  could  take  ad- 
vantage of  the  slip,  not  the  sheriff. 

3.  The  Statute  Concerning  Venues,  and  for 
More  Easy  Pleading  in  Certain  Suits,  2  R.  S., 
277,  2d  ed.,  sees.  28,  29,  is  in  terms  confined  to 
acts  done  by  officers  virtute  officii;  and  does  not 
*extend  to  mere  non-feasance,  such  as  [*383 
a  negligent  escape    Ettiot  v.  Cronk,  13  Wend., 
35;  Hopkins  v.  Haywood,  Id.,  265.  The  Statute 
of  Limitations  should,  therefore,  have  been 
pleaded.     Independently  of   the  Statute  for 
More  Easy  Pleading, the  form  by  which  a  sher- 
iff or  other  officer  must  avail  himself  of  the  stat- 
ute limiting  actions  for  escapes, is  the  same  as 
in  other  actions.    Vide  2  R.  S. ,  224,  2d  ed. 

It  was  said  the  declaration  is  for  a  voluntary 
escape,  which  implies  a  positive  act  of  the  sher- 
iff. Without  deciding  whether  he  might,  in 
such  a  case, avail  himself  of  the  limitation  with- 
out plea,  it  is  sufficient  to  say  that  the  declara- 
tion was,  in  effect,  also  for  a  negligent  escape. 
This  may  always  be  proved. and  in  fact  was  so 
here,  under  a  count  for  a  voluntary  escape. 
Where  two  matters  may  be  given  in  evidence 
under  the  same  count,  one  requiring  a  defense 
to  be  pleaded  and  the  other  not,  there  can  be 
no  doubt  that  the  defendant  must  plead,  or  he 
will  lose  his  right  of  defense  as  to  the  former. 
It  is  by  no  means  clear,  however,  that  you  are 
not  obliged  to  plead  the  limitation  in  answer  to 
a  voluntary  escape. 
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4.  The  question  put  and  overruled,  as  to  the 
means  or  manner  of  escape,  is  not  shown  to 
have  been  relevant.     It  might  have  been  an- 
swered by  saying  that  the  escape  was  effected 
by  means  ana  in  a  manner  which  took  from 
the  charge  of  negligence  in  thesheriff.without 
showing  any  real  excuse,  as  that  it  was  by  the 
act  of  God  or  the  enemies  of  the  country.  The 
latter  seem  to  be  the  only  excuses  as  to  manner 
and  means  which  the  sheriff  can  set  up.     He 
stands  in  this  respect  on  the  same  ground  with 
a  common  carrier.  That  may  be  seeu  by  1  Roll. 
Abr. ,  tit.  Escape,  D,  pi.  5-7,  p.  808.  It  is  said 
in  several  books,  citing  Rolle,  that  the  sheriff 
would  be  excused  by  a  sudden  fire.   But  Rolle 
puts  it  on  the  ground  that  the  fire  is  kindled 
by  the  act  of  God.  In  Green  v.  Hem,2  Pa., 167, 
169,  Gibson,  Ch.  J.,  says,  that  according  to  the 
common  law  since  the  day  of  Rolle's  Abridge- 
ment, the  jailer  can  avail  himself  of  nothing 
as  matter  of  defense,  but  an  act  of  God  or  the 
common  enemy.  The  same  rule  was  stated  by 
him  in  Wheeler  v.  Hambright,  9  Serg.  &  R.,390, 
384*]  *396.  He  there  says  the  liability  of  a 
sheriff  Jis, in  this  respect,  like  that  of  a  common 
carrier.  See,  also,  Slemeker  v.  Marriott,^  Gill., 
406,  410.     To  warrant  the  question,  counsel 
should  at  least  have  apprised  the  judge  of  his 
object,  and  shown  that  the  means  and  manner 
inquired  for  were  such  as  the  sheriff  might 
lawfully  allege  in  his  excuse. 

5.  It  is  not  necessary  to  say  that  common 
reputation  as  to  the  state  of  a  man's  property, 
and  whether  he  be  solvent  or  not,  should  in  all 
cases  be  excluded.    In  behalf  of  a  prisoner  in- 
dicted, and  on   trial  for  passing  counterfeit 
bills,  the  reputation  of  his  neighborhood  was 
held  receivable  by  the  Supreme  Court  of  N. 
C.,  to  show  that  he  was  a  moneyed  man.    The 
State  v.  Cochran,  2  Dev.,  63.     Here  it  was  of- 
fered in  behalf  of  a  prisoner  in  close  custody 
for  debt,  to  prove  that  he  was  insolvent.    It  is 
quite  obvious  what  the  answer  would  always 
be  under  such  circumstances ;  and  yet  bow 
fallible,  as  the  ground  of  conclusion  by  a  jury. 
It  would  seem  at  all  times  to  come  within  the 
spirit  of  the  rule  which  rejects  hearsay  evi 
dence  to  support  a  particular  fact ;  and  when 
offered  in  connection  with  circumstances  di- 
rectly calculated  to  establish  insolvency  of 
themselves,  and  raise  a  general  rumor  of  it  in 
the  neighborhood, reputation  would  be, at  best, 
but  a  very  poor  item  of  proof.  Suppose  a  mer- 
chant to  sue  for  words  charging  him  with  bank- 
ruptcy, was  it  ever  thought  the  defendant  could 
aid  his  plea  of  truth  in  justification, by  proving 
the  plaintiff  to  be  a  reputed  bankrupt? 

6.  The  rule  of  Huffman  v.  Hulbert,13*Wend., 
377,  which  the  judge  refused  to  apply,  was 
this:  A  request  made  by  a  surety  to  the  cred- 
itor that  he  should  sue  the  principal,  and  a  re- 
fusal, will  not  discharge  the  surety, though  the 
principal  finally  turn  out  to  be  insolvent,  un- 
less it  be  made  clear  by  proof  that  he  was  solv- 
ent at  the  time  of  the  request, and  the  debt  lost 
by  the  delay.  It  is  barely  necessary  to  state  the 
point  resolved  in  that  case  to  see  that  the  judge 
was  right  here. 

There  is  no  reason  for  interfering  on  the 
ground  that  the  damages  found  by  the  jury 
were  excessive. 

New  trial  denied. 

Escape— Liability  of  officer  for-  Cited  in— 5  Hill, 
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692 ;  9  How.  Pr.,  94  ;  Edm.,  385 ;  1  Pnrk.,  355 :  4  Bos., 
402:  40  Am.  Dec.,  371 ;  6  Am.  Hep.,  478  (49  N.  H..  149). 

Officer— Protected  by  process  reaular  on  its  face. 
Cited  in-6  How.  Pr,  78 ;  13  Abb.  N.  S.,  424. 

Also  cited  in— 3  Barb..  252 ;  18  Barb.,  98 ;  22  Barb., 
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FAXON  &  BARNES,  Impleaded,  etc. 

Joint  Action  against  Maker  and  Indorser  —  Unt- 
ry—  When  I'lainttff  is  Entitled  to  Verdict 
against  Maker  —  Pleading  —  Money  Counts. 

In  a  joint  action  against  the  maker  and  indoreer 
of  a  promissory  note,  which  by  the  evidence  of  the 
maker,  called  as  a  witness  for  the  indorser.is  proved 
to  be  usurious,  the  plaintiff,  although  he  cannot  re- 
cover against  both  defendants,  is  entitled  to  a  ver- 
dict atrainst  the  maker  whose  evidence  cannot  bene- 


Nor can  he  recover  against  both  defendants,  or 
either  of  them,  where  the  declaration  contains  only 
the  money  counts,  upon  a  promissory  note.the  con- 
sideration of  the  usurious  note,  where  one  of  the 
defendants  is  maker  and  the  other  indorser  of  the 
former  note,  if  a  copy  of  such  former  note  be  not 
appended  to  the  declaration. 

Citation—  2  R.  8.,  274,  sees.  6,  7. 


was  an  action  of  assumpsit,  tried  at  the 

-  Erie  Circuit  in  July.  1839,  before  the  Hon. 
Nathan  Dayton,  one  of  the  Circuit  Judges. 

The  suit  was  commenced  against  C.  Faxon, 
R.  T.  Kelly  and  J.  Barnes.  The  declaration 
not  having  been  served  on  Kelly,  the  plaintiff 
elected  to  sever  the  suit  and  to  proceed  against 
Faxon  and  Barnes  alone.  The  declaration  con- 
tained only  the  money  counts.but  appended  to 
it  was  the  copy  of  a  promissory  nole  bearing 
date  Feb.  21,1837,made  by  Faxon.  for  $871.03, 
payable  three  months  after  date  to  the  order  of 
Kelly,  at  the  Mechanics'  and  Farmers'  Bank, 
Albany.  On  the  trial  of  the  cause  the  note,  of 
which  a  copy  was  given,  was  produced.  It 
was  signed  by  Faxon  as  maker,  and  indorsed 
by  Kelly  and  by  Barnes,  and  at  maturity  was 
protested  for  non-payment  and  notice  of  pro- 
test given.  On  the  part  of  the  defense  it  was 
proved  that  the  note  produced  was  given  in 
renewal  of  a  former  note,  dated  Nov.  19,  1836, 
for  the  same  amount,  made  by  Faxon  and  in- 
dorsed by  Kelly  and  Barnes.  Faxon,  called  as 
a  witness  for  Barnes,  proved  that  the  note  of 
Feb.  21  was  accepted  by  the  plaintiffs  on  an 
usurious  consideration.  The  plaintiff  requested 
the  judge  to  charge  the  jury,  that  though  they 
should  be  of  opinion  that  the  note  of  Feb.  21 
was  usurious,  still  the  plaintiff  was  entitled  to 
recover  against  Faxon  and  Barnes  the  amount 
of  the  note  of  Nov.  19,  which  was  given  on  a 
good  consideration,  and  *that,  at  all  [*386 
events,  he  was  entitled  to  recover  on  such  note 
against  Faxon,  the  maker  thereof.  The  judge 
ruled  that  the  plaintiff  was  not  entitled  to  re- 
cover against  either  of  the  defendants  on  that 
note.  To  which  decision  the  plaintiff  excepted. 
The  jury  found  a  verdict  for  the  defendants. 
The  plaintiff  moved  for  a  new  trial. 

Mr.  J.  Van  Buren,  for  plaintiff. 

---  ,  for  defendants. 

By  the  Court.  Nelson,  Ch.  J.  The  learned 
judge  was  right  in  refusing  a  recovery  against 
either  of  the  defendants  on  the  note  of  Nov.  19. 

Under  the  statute  allowing  a  joint  suit  against 
the  maker  and  indorser,  the  recovery  may  be 
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joint,  or  several,  but  in  either  case  it  must  be 
confined  to  the  bill  of  exchange  or  note  of 
which  a  copy  was  given  with  the  declaration. 
The  suit  is  a  creature  of  the  statute,  which  ex- 
pressly restricts  the  proceedings  to  such  in- 
^strument.  2  R.  8.,  274,  sees.  6,  7.  Without 
it,  the  plaintiff  would  be  bound  to  prove  a 
joint  indebtedness  against  all  the  defendants. 
He  must  recover  against  all  or  none.  The  Act 
has  qualified  this  rule  in  suits  against  maker 
and  indorser,  but  only  in  cases  wuere  that  re- 
lation exists  between  the  defendants  in  respect 
to  the  subject-matter  of  the  suit,  and  a  copy  of 
the  instrument  given.  Beyond  such  a  case  the 
plaintiff  cannot  sever  the  defendants.  He 
•would  conflict  with  the  familiar  rule  above 
stated. 

I  agree,  he  may  recover  against  all,  independ- 
ently of  the  statute,  upon  his  common  counts, 
if  he  prove  a  joint  indebtedness.  But  he  must 
stand  upon  the  statute  if  he  expects  to  succeed 
•only  against  a  part  of  the  defendants. 

In  this  case,  however,  the  judge  should  have 
directed  a  verdict  against  Faxon.  There  was 
no  valid  defense  to  the  note  declared  on  as  to 
him.  He  proved  the  usury  as  a  witness  for 
Barnes.  His  testimony  cannot  benefit  himself. 

New  trial  granted  as  to  Faxon;  costs  to  abide 
the  event. 
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highways — Road  Laid  Out  Through  Lands  of 
an  Inhabitant  of  a  Town —  Warrant  for  Col- 
lection of  Sum  Allowed  as  Damages — Money 
Paid  to  Supervisor — Payment  by  Him — Ac- 
tion for. 

Where  a  road  was  laid  out  through  the  lands  of  an 
inhabitant  of  a  town,  and  the  Supervisors  of  the 
county  made  out  a  tax  list  and  warrant  so  as  to  col- 
lect the  sum  allowed  as  damages  to  the  owner,  and 
to  have  the  same  paid  over  to  him,  and  subsequently 
altered  the  warrant,  directing  the  collector  to  pay 
over  the  amount  allowed  to  the  Supervisor  of  the 
town  instead  of  to  the  Commissioners  of  Highways, 
and  the  money  was  paid  over  to  the  Supervisor;  and 
at  the  next  annual  meeting  of  the  Supervisors  they 
directed  the  Supervisor  to  whom  the  money  was 

Eaid  to  pay  over  a  portion  of  it  to  the  owner  of  the 
md,  and  the  residue  to  the  County  Treasurer  to  the 
credit  of  the  town  in  which  the  money  was  collected, 
and  instead  of  complying  with  such  order,  the  Su- 
pervisor paid  over  the  whole  sum  to  the  owner  of 
the  land ;  it  was  held,  that  an  action  for  money  had 
and  received  did  not  lie  against  the  Supervisor,  at 
the  suit  of  the  Supervisors  of  the  county. 

TIEMURRER  to  replication.  The  facts  of 
-U  this  case,  and  the  question  arising  there- 
upon, are  fully  stated  in  the  opinion  delivered 
"by  Mr.  Justice  Bronson.  The  case  was  sub- 
mitted on  written  arguments  by, 

Mr.  E.  M.  Swift,  for  defendant. 

Messrs.  D.  V.  N.  Raclcliff  and  U.  Cole, 
for  plaintiffs.  ^ ",..., 

By  the  Court,  Bronson,  J.  It  would  be 
useless  to  follow  the  counsel  through  a  critical 
examination  of  these  pleadings,  when  we  are 
perfectly  satisfied  that  the  action  cannot  be 
maintained.  The  case  is  substantially  as  fol- 
lows: in  July,  1836,  a  highway  was  laid  out 
through  the  improved  lands  of  one  Israel  Wil- 
bur, in  the  Town  of  Washington, Dutchess  Co. ; 
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and  in  September  following  his  damages  were 
assessed  by  a  jury  at  $2,000.  The  proceedings 
were  laid  before  the  Board  of  Supervisors  at 
their  annual  meeting  in  November  following, 
when  they  reduced  the  damages  to  $l,750,and 
made  out  the  tax  list  and  warrant  so  as  to  col- 
lect that  sum  in  the  Town  of  Washington,  to 
be  paid  to  Wilbur  for  his  damages.  The  Board 
then  adjourned  over  until  December,  when  ob- 
jections were  made  that  Wilbur  was  allowed 
*too  large  a  sum,  and  the  Board  passed  [*388 
a  resolution  to  reconsider  the  allowance,  and 
postpone  the  further  consideration  of  the  mat- 
ter until  their  next  annual  meeting  in  Nov., 
1837.  They  altered  the  warrant  which  had 
previously  been  made  out  for  collecting  the 
taxes  in  Washington,  so  as  to  direct  the  col- 
lector to  pay  over  the  $1,750,  to  the  defendant 
who  was  the  Supervisor  of  that  town,  instead 
of  paying  it  to  the  Commissioners  of  Highways 
of  the  town,  as  had  been  previously  ordered. 
This  was  done,  as  the  Board  say,  to  the  end 
that  the  money  might  be  put  at  interest  by  the 
Supervisor,  to  await  the  final  decision  of  the 
Board  the  next  year. 

The  money  was  collected,  and  in  Feb.,  1837, 
the  town  collector  paid  it  over  to  the  Super- 
visor, the  defendant.  Wilbur  demanded  his 
money,  and  obtained  a  mandamus  against  the 
Supervisor,  requiring  him  to  pay  it  over;  and 
in  that  proceeding  an  issue  was  joined. 

The  Board  of  Supervisors,  at  their  annual 
meeting  in  Nov.,  1837,  resumed  the  considera- 
tion of  the  matter, and  finally  reduced  the  dam 
ages  to  $750,  to  which  interest  was  to  be  added; 
and  passed  a  resolution  that  the  Supervisor  pay 
over  that  sum  with  interest  to  Wilber,  and  that 
he  pay  the  balance  of  the  $1,750  to  the  County 
Treasurer,  to  the  credit  of  the  Town  of  Wash- 
ington. 

At  the  annual  town-meeting  in  Washington, 
in  Apr.,  1838,  the  Supervisor  laid  the  matter 
before  the  electors,  and  they  voted  that  the 
whole  of  the  money  should  be  paid  over  to 
Wilbur;  and  the  Supervisor  thereupon  paid  it 
accordingly. 

In  October  following,  the  Board  of  Super- 
visors brought  this  action  of  assumpait,  to  re- 
cover from  the  defendant  the  balance  (nearly 
$1,000)  which  they  say  should  not  have  been 
paid  to  Wilbur. 

It  may  be  considered  for  all  the  purposes  of 
this  case,  that  the  Board  had  a  right  to  recon- 
sider, in  December,  what  had  been  done  at  its 
previous  meeting  in  Nov.,  1836.  Still  the 
Board  did  not  in  fact  wholly  revoke  its  doings. 
The  tax  list  of  the  Town  of  Washington  was 
left,  as  it  had  been  previously  made  out,  so  as 
to  levy  the  whole  *$1,750  for  Wilbur's  [*389 
damages.  The  only  alteration  made,  was  a  di- 
rection to  the  town  collector  to  pay  the  money 
to  the  Supervisor,  instead  of  the  Commission- 
ers of  Highways.  The  whole  was,  in  fact, 
collected  and  has  been  paid  over  to  Wilbur. 

I  think  it  quite  clear,  that  the  balance  which 
the  plaintiffs  seek  to  recover,  belongs  either 
first,  to  Wilbur,  who  has  got  it;  second,  to  the 
Town  of  Washington, in  its  corporate  capacity; 
pr  third,  to  the  tax  payers  of  that  town,  from 
whom  the  money  was  collected.  And,  at  any 
rate,  it  does  not  belong  to  the  plaintiffs. 

This  is  an  action  for  money  had  and  received 
to  the  plaintiffs'  use,  and  they  must  show  a  ti- 
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tie  to  it.  It  is  not  enough  to  show  that  the  de 
fendant  has  no  title.  He  is  answerable  to  the 
true  owner,  and  to  him  only.  Now  the  plaint- 
iffs do  not  pretend  that  this  is  their  money,  nor 
the  money  of  the  County  of  Dutchess,  which 
for  certain  purposes  they  represent.  But  they 
seek  to  recover  the  money,  to  the  end  that  they 
may  give  to  the  Town  of  Washington  credit 
for  it.  If  the  Town  of  Washington  owns  the 
money,  and  is  not,  as  it  seems  to  be,  satisfied 
with  what  has  been  done;  let  the  town  sue  for 
the  money. 

It  is  impossible  to  maintain  this  action. 

Judgment  for  defendant. 

Cited  in-83  N.  Y.,  106  (38  Am.  Rep.,  406);  42 
Barb.,  85. 

PHILLIPS  ET  AL.  v.  COOK. 

Partnership  —  Execution  against  Individual 
Partner  —  On  Such  Execution,  Sheriff  may 
Seize  Entire  Partnership  Effect*  and  Sell  Such 
Partner's  Interest  —  Purchaner  Becomes  a  Ten- 
ant in  Common  —  Trespass  does  not  Lie  against 
Sheriff  for  Delivery  of  Property  to  Purchaser 
—  Rights  of  Solvent  Partner  and  Creditors  of 
the  Firm  —  How  Protected  —  Courts  of  Law  and 
Equity  —  Powers  of—  Proceeds  of  Sale. 

On  an  execution  against  one  of  two  partners,  the 
sheriff  may  seize  the  entire  partnership  effects,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  the 
execution,  and  sell  the  interest  of  the  partner 
against  whom  the  execution  is  issued  ;  and  an  ac- 
tion of  trespass  will  not  lie  against  the  sheriff  at  the 
suit  of  the  other  partner  or  his  assignees  for  deliver- 
ing to  the  purchaser  the  property  sold. 

The  purchaser,  in  such  case,  becomes  a  tenant  in 
common  with  the  other  partner,  and  if  he  purchase 
with  notice  that  the  goods  are  partnership  effects, 
taken  subject  to  an  account  between  the  partners. 
and  to  the  equitable  claims  of  the  creditors  of  the 
firm  in  the  name  of  the  other  partner. 

It  seems  that  the  sheriff  may,  against  the  will  of 
the  other  partner,  deliver  the  property  sold  to  the 
purchaser. 

39O*]  *It  seems  the  Court  of  Chancery  is  the  ap- 
propriate forum  to  be  resorted  to  by  the  solvent 
partner,  or  by  the  creditors  of  the  firm  against  the 
partner  for  the  enforcement  of  the  lien,  although 
courts  of  law  in  the  exercise  of  their  equitable  pow- 
ers have  sometimes  interfered  for  the  protection  of 
the  sol  vent  partner  or  the  creditors  of  the  firm.  The 
cases  upon  the  subject  adverted  to  and  commented 
upon,  and  the  conclusion  arrived  at,  that  neither  a 
court  of  equity  or  law  have  the  power  to  stay  an 
execution  until  an  account  be  taken. 

It  seems  the  proceeds  of  tbesale  must  be  paid  over 
to  the  execution  creditor,  and  the  recourse  of  the 
solvent  partner  or  the  creditors  of  the  firm  is 
against  the  property  in  the  hands  of  the  purchaser. 

Citations—  Colly.  Part.,  64,  473-478,  Am.  ed.,  1839; 
1  Show.,  1B9:  Holt.,  643;  1  Salk.,  392;  2  Ld.  Kaym., 
871:  Com.,  275.277:  Comb.,  217:  Co.  Litt.,  sees.  199 
b,  323  ;  2  Johns.,  280,  282,  468  ;  1  East,  363,  367  ;  12 
Wend.,  131  ;  4  Johns..  150.  159,  160  :  17  Mass..  206,  207  ; 
7  N.  H.,  357,  358:  15  Mass.,  82  :  21  Wend.,  72  ;  15  Johns.. 
179  ;  6  Munf.,  110  :  2  Pa..  198.  204  ;  16  Johns..  34.  102, 
106-109  ;  5  Johns.  Ch..  417  :  1  Bibb.,  157  ;  2  Vt.,  120,  5»i9; 
Wightw..  50,  53  :  8  Pet..  271,275,276;  2  Johns.  Ch., 
646;  4  Conn..  540;  1  Sum.,  181;  1  Harr.  &G..96:  3 
Dana,  331,  334  :  Mart.  &  Y.,  309  ;  1  Pet.  C.  C.,  460.  465; 
1  Porter,  232  ;  2  Blackf  ..  55.  58  :  2  Wend..  553  :  6  Mass.. 
242  ;  11  Mass.,  242.  249  :  6  Greenl.,  28  ;  6  N.  H.,  189  ;  1 
Dana,  50,  53  ;  Doug.,  650  :  2  Price,  198,  n.;  2  Ves.  &  B., 
301  ;  3  Bos.  &  P.,  254,  288,  289;  10  Conn.,  Iff,  43  :  1  Nott. 
&  McC.,  556  :  4  Mont.,  Set-off,  24;  4  Vt.,  26,  29  ;  2 
M'Cord,  478;  2  Hill.  595;  2  Ball..  277;  2  Yeates.  190;  4 
Yeates,  477;  2  Harr.  &  McH..  463;  12  La.  (Curry), 
370  ;  2  Conn.,  514,  522  :  6  Mass.,  271  :  9  Mass..  490  ;  9 
Com.,  407:  1  Gall..  367,  370;  Story,  Eq..  B25,  ch.  15, 
sec.  675;  1  Wend.,  311.  313  ;  6  Johns.  Ch.,  186  ;  Cowp., 
445,449;  5Whart..  125. 


was  an  action  of  trespass  de  bonis  as- 
-L  portatis,  tried  at  the  Onondaga  Circuit  in 
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Sep.,  1887,  before  the  Hon.  Daniel  Moscley, 
one  of  the  Circuit  Judges. 

The  plaintiffs  made  title  to  the  property  in 
question  under  an  assignment  for  the  benefit 
of  creditors,  executed  to  them  by  Mrs.  A. 
Huoul,  a  member  of  the  firm  of  A.  Damaus  & 
Co.,  composed  of  herself  and  A.  Damaus. 
The  assignment  was  executed  the  evening  of 
Dec.  8,  1836.  The  business  of  the  firm  was 
that  of  druggists  and  book  sellers,  and  by  the 
assignment  executed  by  Mrs.  Ruoul,  in  the 
name  of  the  firm,  all  the  goods,  books,  station- 
ery, drugs,  medicines,  and  all  other  property 
in  the  store  occupied  by  the  firm  in  the  Vil- 
lage of  Syracuse,  was  transferred  to  the  plaint- 
iffs. The  firm  at  the  time  was  insolvent.  The 
property  assigned  amounted  to  nearly  $5,000. 
Dec.  9  the  plaintiffs  took  possession  of  the 
property  and  commenced  the  disposition  there- 
of at  private  sale  and  at  auction,  and  con- 
tinued to  do  so  until  Jan.  80,  1837,  when  the 
defendant,  as  a  deputy  of  the  sheriff  of  the 
County  of  Onondaga.  took  and  sold  goods  of 
the  value  of  $536.56,  and  delivered  the  same 
to  the  purchasers.  The  defendant  sold  the 
goods  by  virtue  of  an  execution  against  A. 
Damaus.  one  of  the  members  of  the  firm  of  A. 
Damaus  &  Co.,  who  absconded  about  Nov.  1, 
1836.  The  defendant,  as  deputy-sheriff,  re- 
ceived the  execution  Dec  7,  1836,  and  on  the 
next  day  in  the  morning  levied  upon  the  goods 
in  the  store  then  occupied  by  the  firm  of  A. 
Damaus  &  Co.  All,  however,  that  he  did  as  to 
the  levy  was  to  go  into  the  store  and  see  the 
goods.  The  execution  was  for  $410.  Thejcoun- 
sel  for  the  'defendant  insisted  that  the  [*30 1 
assignment  was  void  as  against  a  creditor  who 
had  caused  a  levy  to  be  made  upon  the  indi- 
vidual interest  of  one  of  the  partners  by  virtue 
of  an  execution,  and  at  all  events  that  trespass 
would  not  lie.  The  judge  charged  the  jury 
that  the  assignment  was  valid,  and  that  the 
defendant  was  not  in  a  situation  to  question  it; 
that  trespass  was  the  proper  action,  and  that 
the  plaintiffs  were  entitled  to  recover.  The  de- 
fendant excepted  to  the  charge,  and  the  jury 
found  a  verdict  for  the  plaintiffs  for  $536.56. 
The  defendant  asks  for  a  new  trial. 

Mr.  B.  Davis  Noxon,  for  the  defendant, 
insisted  upon  the  following  points: 

1.  The  defendant  being  a  deputy-sheriff  and 
having  an  execution  in  his  bands  against  Al- 
fred Damaus,  one  of  the  firm  of  A.  Damaus  & 
Co.,  had  a  right  to  levy  the  same  upon  the  in- 
terest of  Damaus  in  the  goods  of  the  firm,  al- 
though in  the  actual  possession  of  Mrs.  Ruoul 
the  other  partner. 

2.  A  levy  by  a  sheriff  on  goods  under  such 
circumstances  is  good,  although  the  sheriff 
does  not  remove  or  lock  up  the  goods,  or  in 
any  way  dispossess  the  other  partner. 

8.  The  sheriff  having  once  levied  would  not 
commit  a  trespass  by  selling  the  goods  in  pur- 
suance of  such  levy;  if  any  trespass  was  com- 
mitted it  was  by  the  levy  and  not  by  the  sale, 
and  the  levy  having  been  made  before  the  as- 
signment, the  plaintiffs  can  have  no  greater 
rights  than  A.  Damaus  &  Co.  had  before  the 
assignment  and,  therefore,  cannot  in  any  event 
maintain  trespass.  If  any  action  at  law  could 
be  maintained  by  the  assignees,  it  is  an  action 
of  trover  after  a  demand  and  refusal. 

4.  The  assignment  being  made  by  one  part- 
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ner  of  the  firm  in  the  name  of  the  firm  to 
trustees  for  the  benefit  of  certain  preferred 
creditors,  and  without  the  consent  of  the  oth 
er  partner,  is  not  within  the  ordinary  business 
of  the  partnership  and,  therefore,  not  binding 
on  the  other  partner,  and  void. 

5.  -The  sheriff,  by  virtue  of  his  execution 
and  levy,  succeeded  to  the  rights  and  interest 
392*]  of  Damaus  in  the  *partnership  prop- 
erty and,  therefore,  stands  in  a  situation  to 
question  the  validity  of  any  assignment  made 
by  the  firm  or  by  Mrs.  Ruoul,  in  the  name  of 
the  firm. 

6.  The  assignees  cannot  maintain  any  action 
at  law;  their  only  remedy,  if  any,  is  in  equity. 

7.  If  the  sheriff  sold  more  than  the  interest 
of  Damaus  in  the  goods,  to  wit  :  the  whole  of 
the  goods,  and  he  had  no  such  authority,  but 
might  sell  the  interest  of  Damaus,  then  he  ex- 
ceeded his  authority,  and  the  purchaser  nei- 
ther gained  nor  did  Mrs.  Ruoul  lose  anything. 

Mr.  J.  Wilkinson,  for  the  plaintiffs,  in- 
sisted upon  the  following  points: 

1.  The  assignment  of  the  goods  of  the  firm 
of  A.  Damaus  &  Co.  made  after  Damaus  had 
absconded,  was  good.  Aug.,  Assignments,  49. 

2.  The  possession  of  the  plaintiffs  was  suf- 
ficient to  sustain  the  action  against  any  one 
other  than  a  creditor  of  the  firm.  11  Wend., 54. 

3.  There  was  no  actual  levy.     The  sheriff 
never  took  any  possession  of  the  goods  until 
near  two  months  after  the  plaintiffs  had  been 
in  possession. 

4.  This  was  the  partnership  property  of  the 
firm  of  A.  Damaus  &  Co.  and  an  execution 
against  one  partner  would  not  justify  the  sher- 
iff in  selling  the  property  of  the  firm.  1  Wend., 
311;  2Eng.  Ch.,  189. 

By  the  Court,  Cowen,  J.  A  point  is  now 
made  on  the  validity  of  the  levy;  but  it  was  not 
raised  at  the  trial;  and  the  only  question  is, 
whether  trespass  will  lie  against  the  sheriff  for 
seizing  and  selling  under  &$.  fa.  the  property 
of  an  insolvent  firm,  to  satisfy  the  individual 
debt  of  one  of  the  members.  The  action  here 
is  the  same  as  if  it  had  been  brought  by  the 
partners,  it  being  by  trustees,  claiming  under 
an  assignment  made  subsequent  to  the  levy. 
The  question  has  been  a  good  deal  discussed 
before  us,  in  consequence  of  some  apparent 
conflict  in  the  cases,  and  a  difficulty  upon  them, 
felt  more  by  the  other  members  of  the  court 
than  by  myself.  For  one  I  never  could  bring 
393*]  myself  to  doubt  a  *priori;  nor  have  I 
been  able  to  see  any  serious  discrepancy  in  the 
adjudications.  Not  a  single  direct  authority 
has  been  shown  for  maintaining  this  action; 
nor  any  intimation  to  that  effect,  although  the 
question  stood  over  in  Thurber  v.  Lewis,  for 
several  terms,  under  directions  to  re-argue.1 
The  whole  doctrine  has  gone  into  a  distinct 
section  of  Colly.  Part.,  473-478,  Am.  ed., 
1839,  where  several  of  the  most  material  cases, 
English  and  American,  are  cited.  The  result 
is,  that  at  law,  the  sheriff  may  seize  and  sell 
the  interest  of  a  partner  in  all  choses  in  posses- 
sion, the  same  as  he  may  that  of  any  joint  ten 
ant,  or  tenant  in  common.  Partners  are  joint 
tenants  in  the  stock  and  all  the  effects;  they 

1.— The  re-arfrument  in  Lewis  v.  TUurber,  was  had 
at  the  last  July  Term,  but  was  not  decided  until 
January  Term,  1841.  It  will  appear  among  the  cases 
of  the  latter  term. 
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are  seized  per  mi  et  per  tout.  Colly. ,  64.  And 
the  rule  of  proceeding  expressly  laid  down  in 
the  books  is,  that,  under  &fi.fa.  against  one, 
the  sheriff  must  seize  the  entire  partnership  ef- 
fects, so  far  as  may  be  necessary  to  satisfy  the 
execution;  he  must  sell  that  partner's  share 
against  whom  the  execution  is;  and  then  the 
vendee  becomes  tenant  in  common  with  the 
other  partner.  Backhurst  v.  Clinkard,  1  Show., 
169;  8.  0.,  Holt,  643;  Heydon  v.  Heydon,  1 
Salk.,  392.  The  doctrine  of  these  cases  has 
never  been  doubted;  but  has  been  as  often  re- 
affirmed as  the  question  has  been  mentioned  by 
courts  or  in  any  of  the  Treatises  on  Partner- 
ship. It  was  adjudged  in  Jacky  v.  Butler,  2- 
Ld.  Raym.,  871,  and  in  Marriott  v.  Shaw,Com., 
275,  277.  The  true  rule  was  laid  down  by 
Holt,  Ch.  J.,  in  Pope  v.  Haman,  Comb.,  217: 
"Upon  a  judgment  against  one  partner,  the 
sheriff  may  take  the  goods  of  both  in  execu- 
tion; and  the  other  copartner  hath  no  remedy 
at  law,  otherwise  than  by  retaking  the  goods, 
if  he  can;  for  the  vendee  of  the  sheriff  becomes 
tenant  in  common  with  the  other  copartner." 
This  is  but  saying  what  every  one  would,  wha 
has  studied  the  text  of  Littleton,  Co.  Litt..  sec. 
323,  199  b.  So  far  as  this  section  and  Coke'a 
Commentary  pertain  *to  the  question,  [*394: 
they  are  both  adopted  in  St.  John  v.  Standring, 
2  Johns.,  468. 

It  does  not  appear  to  have  been  doubted  in 
any  age  of  the  law,  that  the  sheriff  might  take 
and  sell  the  separate  partner's  interest.  The 
questions  have  been, whether  he  might  not  sell 
the  whole  interest  of  both,  on  afi.fa.  against 
one;  or  whether  he  could  seize  the  whole.  The 
answers  in  all  the  cases  have  been,  you  must 
seize  the  whole,  and  sell  only  the  moiety  be- 
longing to  the  debtor.  These  were  called  old 
cases  on  the  argument;  the  antiquity  of  those 
cases  only  adds  to  their  strength.  They  are  all, 
however,  since  the  revolution  of  1688,  ranging 
from  William  and  Mary  down  to  the  Georges. 
They  were  cited  and  approved  by  Ld  Kenyon, 
in  Smith  v.  Stokes,  1  East,  363,  367.  More  than 
that,  they  were  expressly  affirmed  by  a  decision 
of  this  court,  Scrugham  v.  Carter,  12  Wend., 
131.  The  entire  partnership  property  was  there 
taken  under  an  execution  against  one,  and 
this  court  held  that  replevin  would  not  lie  by 
the  assignees  of  the  firm.  Savage,  Ch.  J.,  laid 
down  the  law  as  it  was  understood  by  Holt, 
Ch.  J. ,  in  the  reign  of  William  and  Mary. 

It  was  admitted  in  argument  that  the  sheriff 
may  seize,  but  it  was  said  that  neither  he  nor 
the  purchaser  can  remove  the  property.  Where- 
as the  cases  at  law  are  all  express  that  he  may 
sell,  from  Holt  down  to  the  12  Wend.  The 
distinction  sounds  singular  on  its  face.  For 
what  purpose  does  a  sheriff  seize  property  on 
&Ji.fa.  if  not  to  remove  and  sell  it?  But  his 
power  was  assailed  a  priori,  and  it  was  said  he 
can  exercise  no  greater  power  over  the  proper- 
ty than  the  copartner  against  whom  the  execu- 
tion goes;  that  by  the  levy,  the  sheriff  is  but  a 
tenant  in  common,  who  must  wait  his  chance, 
and  take  the  goods  when  he  can;  but  he  can- 
not remove  them  if  his  co  tenant  be  unwilling 
and  hold  on  to  the  possession,  without  commit- 
ting a  breach  of  the  peace.  If  this  were  so,  the 
reason  would  be  a  perfect  non  sequitur  as  to 
the  right  of  suing  in  trespass  de  bonis,  trover  or 
replevin,  however  it  might  entitle  the  co-tenant 
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to  sue  for  an  assault  in  wresting  the  property 
from  him.  Hyatt  v.  Wood,  4  Johns.,  150, 159, 
395*]  160.  But  is  the  law  *sp  absurd  as  to 
command  the  sheriff  by  its  writ  to  seize  and 
sell  an  article,  yet  forbid  him  to  remove  it,  or 
declare  him  a  breaker  of  the  peace  for  selling 
it,  because  he  is  resisted,  and  put  to  the  exer- 
cise of  force?  This  is  a  sort  of  imbecility  which 
the  common  law  has  been  careful  to  avoid  in 
all  cases.  When  it  directly  commands  an  offi- 
cer to  do  any  act,  it  impliedly  gives  him  the 
power  and  means  of  performing  it,  and  in 
nothing  is  this  rule  more  conspicuous  than  in 
the  execution  of  a  sheriff's  power.  But  it  can- 
not be  necessary  to  pursue  the  question  through 
a  course  of  reasoning,  for  the  sheriff's  right  at 
law  is  settled  by  the  authority  of  this  court. 
Wilson  v.  Conine,  2  Johns.,  280,  is  not  opposed 
to  it.  There  both  the  partners  sued  in  trover 
for  a  seizure  upon  execution  against  one;  but 
they  recovered  merely  because  the  defendant 
failed  in  his  formal  proof  of  the  decree  on 
which  the  execution  issued.  On  motion  for  a 
new  trial,  the  preference  of  partnership  credit- 
ors was  recognized,  on  the  ground,  as  express- 
ly stated,  that  the  motion  appealed  to  the  equi- 
ty of  the  court.  They  did  not  pretend  to  deny 
the  sheriff's  legal  right,  though  he  had  seized 
and  sold  a  consumable  article,  after  being  for- 
bidden by  the  plaintiffs,  and  the  purchaser  had 
actually  taken  it  away.  No  one  even  hinted 
that  the  sheriff  wanted  the  legal  power,  pro- 
vided his  authority  had  been  shown.  Vide  per 
Kent,  Gh.  J.,  p.  282.  There  are,  I  concede, 
some  respectable  dicta  which  favor  an  action  at 
law  by  the  partner  who  has  been  thus  dispos- 
sessed"; the  action  being  in  his  name  alone. 
Such  is  that  of  Putnam.  J..  in  Rice  v.  Austin, 
17  Mass.,  206,  207,  and  Parker,  J.,  in  Gibson  v. 
Stevens,  7  N.  H.,  357,  358.  Putnam,  J.,  cited 
no  authority,  and  professedly  spoke  hypothet- 
ically.  The  point  was  not  raised  and  finally 
decided  in  either  of  the  cases;  and  Parker,  J., 
admitted  himself  to  be  speaking  on  a  difficult 
branch  of  the  law.  I  have  looked  into  the  three 
cases  cited  by  him.  Two  of  them  avowedly  go 
on  the  ground  of  equity — impliedly,  therefore, 
admitting  the  law  to  be  different  from  what 
the  learned  judge  understood  it  to  be.  The 
third  was  a  case  of  tenants  in  common,  the 
sheriff  having  expressly  sold  the  whole  under 
396*]  an  execution  against  one.  Melville  *v. 
Brown,  15  Mass.,  82;  vide  White  v.  Osborn,  21 
Wend.,  72  S.  P.,  as  to  a  sale  of  the  whole 
by  one  of  two  tenants  in  common.  It  would 
be  different,  even  in  such  case,  should  the 
sheriff  sell  only  the  proper  share,  though  he 
seized  the  whole,  as  he  must.  Clearly  it  can- 
not be  denied  that  a  copartner  has  as  great  an 
interest  at  law,  and  even  a  greater  than  a  sim- 
ple tenant  in  common,  nor  that  if  the  sheriff 
can  on  &fl.fa.  against  one  of  several  tenants  in 
common,  take  the  whole  chattel  and  sell  the 
moiety  in  despite  of  opposition  from  the  co- 
tenant,  he  may  do  so  as  against  the  copartner. 
That  he  may  do  it  in  the  former  case  was  di- 
rectly held  in  Mersereau  v.  Norton,  15  Johns., 
179.  He  had,  under  an  attachment  against  one 
tenant  in  common,  seized  and  taken  a  yoke  of 
oxen  from  the  actual  possession  of  the  other, 
and  proceeded  to  sell  them;  and  they  were 
taken  away  by  the  purchaser,  though  the  co- 
tenant  forbade  the  sale.  He  brought  trespass; 
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but  this  court  held  it  would  not  lie,  citing  as 
authority,  the  very  case  of  Ileydon  v.  Ueydon, 
respecting  the  sheriff's  authority  against  one  of 
several  partners.  In  Skater  v.  White,  6  Munf., 
110,  the  attachment  was  sued  out  against  one 
of  two  partners,  and  800  head  of  cattle  taken 
by  the  sheriff  out  of  the  possession  of  bothj  and 
they  both  brought  trespass  for  the  taking.  The 
action  was  against  the  plaintiff  in  the  attach- 
ment who  directed  the  sheriff  to  levy.  The 
court  held  that  the  action  would  not  lie,  and 
pronounced  their  opinion,  also  that  it  could 
not  be  maintained  against  the  sheriff,  citing 
Heydon  v.  Heydon,  The  argument  for  such  an 
action  goes  the  length  of  saying  that  when  a 
man  puts  his  property  into  partnership,  it  is 
absolutely  protected  against  a  levy  at  the  suit 
of  his  individual  creditors;  that 'it  is  exempt 
from  execution  like  his  ten  sheep  or  his  cow 
under  the  statute.  A  debtor  has  but  to  form  a 
partnership,  and  he  may  set  executions  at  defi- 
ance so  far  as  his  own  debts  are  concerned, 
still  possessing  and  trading  upon  that  very  cap- 
ital contributed  by  his  individual  creditors.  It 
was  thought  singular  by  a  learned  judge  in 
Pa.,  that  even  the  qualified  exemption  allowed 
in  such  a  case  by  the  Court  of  Chancery  should 
not  have  been  repudiated  as  contrary  to  the 
statute  against  transfers  to  defraud  creditors. 
He  said,  "that  a  *contract  which  ena-  [*397 
bles  the  parties  to  keep  a  class  of  their  credit- 
ors at  bay,  and  yet  retain  the  indicia  of  owner- 
ship, should  not  have  been  deemed  within  the 
Statute  of  Elizabeth,  is  attributable  exclusive- 
ly to  the  disposition  universally  manifested  by 
the  courts  of  justice  to  encourage  trade."  Gib- 
son, Ch.  J.,  in  Doner  v.  Stauffer,  2  Pa.,  204. 
To  give  an  action  of  trespass  by  the  partners, 
would  make  the  contract  equivalent  to  the  pro- 
tection afforded  by  the  owner's  dwelling  house. 
It  would  be  putting  it  under  perpetual  lock 
and  key  as  to  all  his  private  debts. 

It  is  supposed  that  Dob  v.  Halsey,  16  Johns., 
34  gives  countenance  to  this  action.  That  was 
assumpsit  by  two  out  of  three  partners,  to  re- 
cover the  price  of  goods  sold  by  a  third,  be- 
cause he  had  turned  them  out  in  payment  of 
his  private  debt.  The  plaintiffs  were  nonsuited, 
on  the  ground  that  all  the  partners  had  not 
joined.  The  action  was  a  singular  one.  The 
decision  seems  to  suppose  that  after  a  partner 
has  sold  the  goods  of  the  firm  in  payment  of 
his  honest  debt,  without  any  fraud  as  against 
himself,  he  may  join  his  copartners  in  an 
action  to  recover  the  price  of  the  goods — 
a  price  which,  when  recovered,  he  may 
release,  or  still  use  the  avails  for  his  indi- 
vidual benefit.  Admitting  his  copartners  to 
have  been  defrauded  by  the  sale,  a  bill  in 
equity  against  him  and  the  vendee,  would 
seem  to  be  the  more  obvious  remedy.  In  Rod- 
dengues  v.  Heffernan,  5  Johns.  Ch.,  417,  a  bill 
was  filed  and  relief  obtained  in  that  form,  for 
such  an  injury.  The  state  of  accounts  between 
the  partners  should  be  inquired  into,  and  if  the 
firm  be  not  injured,  the  vendee  should  not  be 
disturbed.  He  has  obtained  no  more  than  the 
law  would  give  him,  on  execution  against  the 
man  from  whom  he  received  the  goods.  Inde- 
pendently of  an  account,  and  especially  where 
the  action  at  law  is  in  the  name  of  all  the  part- 
ners, I  cannot  but  think  the  decision  of  the 
Supreme  Court  of  Appeals  of  Ky.,  in  Owings 
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&  Co.  v.  Trotter,  1  Bibb,  157,  denying  an  ac- 
tion to  the  firm,  more  in  accordance  with  the 
law  and  justice  of  the  case. 

In  the  State  of  Vt.,  all  preference  of  part- 
ners or  their  creditors  by  way  of  lien  over  an 
attachment  or  execution  for  the  debt  of  a  sole 
partner  has  been  entirely  repudiated,  both  at 
398*]*law  and  inequity.  Reedv.  Shepardson, 
2  Vt.,  120. 

On  the  other  hand,  there  is  no  doubt  of  the 
equitable  rule  in  England,  N.  Y.  and  most  of 
the  States,  that,  though  the  sheriff  may  at  law 
levy  on  and  sell  the  right  of  the  individual 
partner,  which  shall  pass  absolutely  to  the 
purchaser,  yet  he  takes  subject  to  an  account 
between  the  partners,  which,  if  it  eventuate 
against  him,  his  purchase  may  go  for  nothing. 
That,  however,  is  his  own  lookout.  It  is  no 
reason  why  the  creditor  should  be  deprived  of 
his  legal  right  to  sell  or  the  purchaser  of  his 
right  to  buy.  In  King  v,  Sanderson,  Wightw., 
50,  53,  Macdonald,  Oh.  B.,  said  :  "In  cases  of 
execution  by  a  subject,  it  is  generally  settled 
that  the  whole  must  be  taken  in  execution  and 
sold,  and  the  purchaser  becomes  a  tenant  in 
common  with  the  other  partners."  Vide  U.  8. 
v.  Hack,  8  Pet.,  271,  275,  276.  The  English 
cases  to  this  effect  are  collected  in  a  note  to 
Smith's  case,  16  Johns.,  106-109.  The  very 
idea  of  going  into  equity  concedes  the  right  of 
the  sheriff  to  sell  at  law.  On  the  question  com- 
ing before  Chancellor  Kent,  he  refused  to  re- 
strain the  sheriff,  admitting  his  absolute  right 
at  law  not  only  to  levy,  but  sell.  Moody  v. 
Payne,  2  Johns.  Ch.,  548.  The  bill  was  filed 
by  the  copartner  of  the  debtor.  So  in  Brewster 
v.  Hammet,  4  Conn.,  540,  the  common  goods 
were  attached  for  the  debt  of  one  partner  ;  but 
on  execution  coming  out,  stayed  in  the  hands 
of  the  sheriff.  On  bill  filed  by  the  other  part- 
ners, though  the  firm  was  insolvent,  the  court 
denied  them  any  relief,  saying  the  property 
would  be  safer  in  the  hands  of  the  creditor, 
than  if  delivered  back  to  the  insolvent  part- 
ners. Hosmer,  Ch.  J.,  said  :  If  the  creditor 
take  the  property,  he  assumes '  a  liability  to 
the  equitable  demands  of  the  creditors  of  the 
firm  upon  him  ;  and  their  interest  will  be 
better  promoted  by  leaving  them  to  the  redress, 
to  which  they  have  a  claim,  than  by  placing 
the  fund  in  the  possession  of  their  insolvent 
debtors."  He  reviewed  the  cases,  and  concluded 
that  the  equitable  property  in  the  goods  was 
vested  in  the  creditors  of  the  partnership  ;  but 
added,  "in  all  events  the  partners  have  no  equi- 
table claim  to  the  restoration  of  the  goods.  "They 
399*]  *were  of  course  sold  by  the  sheriff  at 
law;  and  taken  entirely  away  from  the  partners. 
The  bill  was  simply  dismissed.  Thus  the  doc- 
trine is  not  only  of  an  equitable  nature  purely, 
but  even  in  a  Court  of  Chancery  is  received  un- 
der various  qualifications  and  restrictions  which 
can  never  enter  into  an  action  at  law.  In  Hoxie 
v.  Carr,  1  Sumn.,  181,  Story,  J.,  says:  "Upon 
^dissolution  of  a  partnership,  each  partner  has 
a  lien  upon  the  partnership  effects,  as  well  for 
his  indemnity  against  the  joint  debts,  as  for  his 
proportion  of  the  surplus.  But  the  creditors  of 
the  partnership,  as  such,  have  no  lien  upon  the 
partnership  effects  for  their  debts;  their  equity 
has  been  truly  said  to  be  the  equity  of  the  part- 
ners, and  is  to  be  worked  out  through  the  rights 
of  the  latter."  It  follows  that,  if  there  be  no 
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creditors,  no  claim  of  surplus,  or  if  the  partners 
be  insolvent,  even  a  Court  of  Chancery  will 
withhold  its  aid.  That  the  lien  is  purely  equi- 
table, may  be  inferred  from  what  was  fur- 
ther said  in  the  case  cited;  viz.:  a  purchaser 
without  notice  holds  discharged  of  the  lien.  It 
is  in  its  nature,  therefore,  no  more  than  the  lien 
raised  in  chancery  for  the  purchase  money  of 
an  estate.  Story,  J.,  was  speaking  on  a  bill 
filed  by  a  copartner  to  enforce  the  lien  against  a 
purchaser;  and  that  chancery  alone  is  the  forum 
ordinarily  resorted  to,  may  be  seen  by  various 
other  cases  which  treat  of  the  same  subject. 
McCulloJi  v.  Dashiett.,  I  Harr.  &  G.,  96  ;  Story 
v.  Moon,  3  Dana,  331,  334;  While  v.  Dougherty, 
Mart.  &  Y.,  309 ;  Oilmore  v.  N.  A.  Land  Co.,  1 
Pet.  C.  C.,  460.  465;  Pierce  v.  Pass,  1  Porter, 
232.  In  M' Donald  v.  Beach,  2  Blackf.,  55,  58, 
Holman,  J.,  said:  "It  is  contended  that  the  sep- 
arate debt  of  one  partner  should  not  be  paid  out 
of  the  partnership  estate  until  all  the  debts  of 
the  firm  are  discharged.  This  doctrine  is  correct, 
but  it  does  not  apply  until  the  partners  cease  to 
have  a  legal  right  to  dispose  of  their  property 
as  they  please.  It  is  applicable  only  when  the 
principles  of  equity  are  brought  to  interfere  in 
the  distribution  of  the  partnership  property 
among  the  creditors." 

I  admit  that  courts  of  law  have  sometimes 
felt  able  to  apply  this  equitable  doetrine.  One 
instance  is,  where  an  *action  fora  false  [*4OO 
return  was  brought  against  the  sheriff,  on  the 
ground  that  he  had  omitted  to  levy  on  partner- 
ship property  under  process  of  domestic  at- 
tachment or./?,  fa.  against  an  individual  part- 
ner. Dunham  v.  Murdoch,  2  Wend.,  553; 
Pierce  v.  Jackson,  6  Mass. ,  242  ;  Phillips  v. 
Bridge,  11  Mass.,  242,  249  ;  Commercial  Bank 
v.  Wilkins,  9  Greenl.,  28;  Tappanv.  Blairsdell, 
5  N.  H.,  189.  This  is  on  the  obvious  ground 
that  the  plaintiff  has  lost  nothing  but  that  of 
which  a  Court  of  Chancery  would  have  de- 
prived him  ;  and  the  sheriff  ought  not  to  be 
held  accountable  for  doing  what  the  court  of 
law  sees  that  a  court  of  equity  would  have 
compelled  him  to  do.  So  the  equitable  right 
was  tried  at  law  where  a  partner  sold  out  his 
share,  covenanting  against  liens  ;  the  balance 
on  an  account,  inter  se,  was  decidedly  against 
him,  for  which  it  was  held  his  copartner  had  a 
lien,  and  so  the  covenant  violated.  Hodges  v. 
Holeman,  1  Dana,  50,  53.  Other  like  instances 
exist,  some  of  which  I  shall  hereafter  have  oc- 
casion to  notice. 

It  is  said  this  court  is  in  the  habit  of  arrest- 
ing the  sheriff's  proceedings,  on  the  application 
of  the  debtor's  partner;  that  it  will  order  an  ac- 
count to  be  taken  by  the  clerk,  and  then  direct 
the  sheriff  to  pay  such  share  of  the  proceeds 
to  the  copartner  as  shall  appear  to  be  his  due. 
Something  like  this  was,  indeed,  done  in  Eddie 
v.  Davidson,  Doug.,  650.  The  case,  however, 
recognized  the  sheriff's  right  to  sell,  and  the 
order  was  in  terms  to  pay  a  part  of  the  money 
levied,  to  the  assignees  of  the  copartner.  The 
assignees  obtained  the  order.  A  like  order 
was  made  A.  D.  1816,  in  King  v.  Rock,  2  Price, 
198,  on  motion  by  partners  ;  and  the  court 
said  there  had  been  many  instances  of  such  a 
reference,  but  they  denied  an  amoveas  manus, 
thus  recognizing  the  right  to  sell.  Vide  n., 
Id.,  198.  Ld.  Eldon  said,  A.  D.  1813,  in  Wa- 
ters v.  Taylor,  2  Ves.  &  B.,  301  :  "  According 

G51 


400 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1840 


to  the  old  law,  I  mean  before  Ld.  Mansfield's 
time,  the  sheriff,  under  an  execution  against 
partnership  effects,  took  the  undivided  share 
of  the  debtor  without  reference  to  partnership 
accounts;  but  a  court  of  equity  would  have  set 
that  right  by  taking  an  account,  and  ascertain 
40 1  *]ing  what  the  sheriff  *ought  to  have  sold. 
The  courts  of  law,  however,  have  now  repeat- 
edly laid  down  that  they  will  sell  the  actual 
interest  of  the  partner,  professing  to  execute 
the  equities  between  the  parties,  but  forgetting 
that  a  court  of  equity  ascertained  previously 
what  was  to  be  sold.  How  could  a  court  of 
law  ascertain  what  was  the  interest  to  be  sold, 
and  what  the  equities ;  depending  on  an  ac- 
count of  all  the  partners  for  years?'  The  action 
of  the  courts  of  law,  however,  seems  not  to 
have  been  by  any  means  so  uniform  as  Ld.  El- 
don  supposed.  The  rule  alluded  to  by  him  had 
been  applied  for  to  the  Chief  Baron  in  Chapman 
v.  Kooks,  3  Bos.  &  P..  289,  but  the  application 
was  unanimously  refused;  the  court  all  saying 
the  question  belonged  to  a  court  of  equity;  that 
they  had  no  power  to  take  an  account  :  and 
that  the  sheriff  had  a  perfect  right  to  go  on  and 
sell.  Ld.  Alvanley  said  he  hoped  that  would 
be  the  last  application  of  a  similar  kind.  [See 
two  like  cases  before  that  in  the  same  book, 
pp.  254,  288.]  Chambre,  J.,  mentioned  that  in 
Eddie  v.  Davidson,  no  objection  was  made  to 
the  sale  ;  but  there  was  merely  an  application 
for  a  share  of  the  proceeds  after  sale  ;  and  no 
objection  to  the  motion  by  the  party  levying. 
In  Parker  v.  Pinter,  3  Bos.  &  P..  288,  289,  the 
court  said  all  the  difficulties  were  to  be  en- 
countered in  equity,  the  case  being  plain  at  law. 
"  That  the  safest  line  of  conduct  for  the  sher- 
iff to  pursue,  was  to  put  some  person  in  pos- 
session of  the  defendant's  share  as  vendee, 
leaving  him  and  the  parties  interested,  to  con- 
test the  matter  in  equity,  where  a  bill  might 
be  filed  stating  that  he  had  taken  possession 
of  the  property,  and  praying  that  it  might  not 
be  disposed  of  until  all  the  claims  were  ar- 
ranged." This  appears  to  be  the  approved 
practice  in  Conn.  Witter  v.  Richards,  10  Conn. , 
37,  43,  per  Williams,  ,7.,who  cites  and  approves 
the  direction  in  Parker  v.  Pistor. 

But  admitting  that  this  court  would  interfere 
on  a  non  enumerated  motion,  that  would  be 
but  equivocal  evidence  at  best  that  the  lien  in 
question  is  of  a  legal  character.  Such  a  motion 
is  very  often  in  principle  the  mere  substitute  of 
a  bill  in  equity.  There  are  divers  cases  in 
which  courts  of  law  have  recognized  and  acted 
4O2*J  upon  the  lien  when  it  arose  *collater- 
ally  ;  but  these  present  exceptions  to  their  or- 
dinary course.  They  have  not,  in  any  instance 
that  I  can  find,  allowed  the  preference  as  mat- 
ter of  law  ;  but  only  availed  themselves  of  an 
accidental  relation  or  condition,  to  apply  it  as 
the  rule  of  equity.  In  all  such  acts,  they  ad- 
mit themselves  to  be  out  of  their  natural  ele- 
ment. We  have  seen  several  instances  already, 
and  I  will  notice  a  few  other  cases,  in  which 
the  question  has  been  considered  by  courts  of 
law  ;  some  taking  measured  steps,  and  others 
declining  all  interference.  In  White  v.  Ins.  Co., 
1  Nott  &  M'C.,  556,  the  defendants  were  bound 
to  pay  dividends  on  stock  belonging  to  a  firm. 
The  dividends  became  due,  and  were  declared, 
after  the  sole  surviving  member  of  the  firm  had 
assigned  the  partnership  effects  to  trustees  for 
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the  payment  of  partnership  debts,  the  firm  be- 
ing insolvent.  An  action  was  brought  to  re- 
cover the  dividends,  and  held  to  be  sustainable 
in  the  name  of  the  assignees.  The  defendants 
proposed  to  set  off  a  debt  of  the  surviving 
partner  alone.  The  peculiar  shape  of  the  ac- 
tion and  positions  of  the  parties  here,  enabled 
a  court  of  law  to  let  in  the  equitable  doctrine, 
which  they  did.  Yet  the  legal  doctrine  is  well 
settled  as  a  general  one,  that  where  a  surviving 
partner  sues  for  a  debt  of  the  firm,  whatever 
he  owes  in  his  individual  character  to  the 
defendant  may  be  set  off.  The  learned  judge 
(Bay.  J.)  who  delivered  the  opinion  of  the 
court,  admitted  this  to  be  so,  citing  Mont. 
Set-off,  24;  Vide,  also,  Meader  v.  Scott,  4 
Vt.,  26,  29,  and  S.  C.  v.  Leslie,  2  Id.,  569. 
But  th«  learned  judge  thought  the  doctrine 
must  be  confined  to  cases  where  the  firm  is 
solvent.  Yet  how  is  that  to  be  decided  with- 
out a  general  account  ?  In  SchatziU  v  Bolton, 
2M'Cord.,  478,  the  funds  of  a  firm  were  seized 
on  foreign  attachment  against  one  of  the  part- 
ners for  his  sole  debt.  The  court,  by  Richard- 
son, J.,  said  it  was  too  well  settled  to  be  ques- 
tioned that  partnership  property  is  liable  to  be 
taken  in  execution  against  one  of  the  partners; 
citing  some  of  the  English  cases  and  our  case 
of  Mersereau  v.  Norton.  He  added,  the  possi- 
bility of  there  being  liens  by  partnership  cred- 
itors which  may  takeaway  the  chattel  from  the 
purchaser,  is  no  objection  to  the  sale.  There 
being  a  lien  on  *property,  as  by  mort-  [*4O3 
gage,  etc.,  does  not  prevent  a  sale  subject  to 
the  lien,  etc.  The  right  against  one  of  several 
partners  in  virtue  of  a  foreign  attachment, 
forms  a  conspicuous  head  in  the  American 
books.  Knox  v.  Schepler,  2  Hill,  595,  was  the 
case  of  a  foreign  attachment  against  a  surviv- 
ing partner  for  his  individual  debt.  He  owned 
one  third  of  the  partnership  effects.  The  court 
held  that  the  attachment  lay  ;  but  though  at 
law  he  owned  the  whole  by  survivorship,  they 
ordered  but  one  third  to  be  paid  over  to  the 
attaching  creditors.  This  was  one  third  gross, 
for  the  court'refused  to  take  an  account."  Un- 
der the  circumstances,  however,  they  required 
the  attaching  creditors  to  give  bond  with  sure- 
ty, that  they  would  abide  the  event  of  an  ac- 
count as  between  the  partnership  rights,  and 
refund  in  favor  of  them  and  partnership  cred- 
itors, on  the  principles  of  equitable  preference, 
should  that  be  so  decreed.  Harper,  J.,  said 
that  had  been  the  course  in  Schatzitt  v.  Bolton. 
Then,  speaking  of  the  one  third  in  question 
before  him  :  "  Can  we,"  he  asks,  "  go  into  an 
investigation  of  the  equities  which  may  exist 
against  it?  Can  we  determine  that  there  are 
creditors  of  the  firm  having  a  better  claim  to 
this  fund?  Or  that  upon  a  final  accounting 
with  the  representatives  of  the  deceased  part- 
ners, the  absent  defendant  may  not  be  found  a 
creditor  of  the  firm,  and  entitled  to  retain  all 
he  has  in  his  hands  ;  or,  indeed,  that  there  has 
not  been  a  final  accounting,  as  the  partnership 
seems  to  have  been  long  dissolved  ?"  The  in- 
quiry was  declined. 

Even  the  Supreme  Court  of  Pa. ,  possessing 
as  they  are  known  to  do  both  equitable  and 
legal  powers,  decline  stopping  to  take  an  ac- 
count. In  M'Carty  v.  Emlen,  2  Dall.,  277,  8. 
C.,  2  Yeates,  190,  the  money  of  a  firm  was 
seized  by  foreign  attachment  for  the  separate 
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debt  of  a  surviving  partner.  His  interest  was 
one  half.  The  counsel  of  the  garnishee  moved 
a  stay  till  an  indemnity  could  be  obtained 
against  the  foreign  attachment.  The  motion 
was  denied,  and  one  half  the  money  ordered  to 
be  paid  over  absolutely  to  the  plaintiff.  M'Kean, 
Ch,  J.,  and  all  the  court  admitted  the  rule  in 
equity.  But  he  animadverted  on  the  granting 
of  such  an  application.  He  said  a  partner  may 
4O4*]  *owe  separate  debts,  and  his  property 
may  consist  of  partnership  stock  ;  yet  if  the 
objection  prevails,  it  is  impossible  to  conceive 
when  the  separate  creditors  will  be  able  to 
make  that  property  responsible.  While  the 
partnership  continues,  how  shall  they  compel 
a  disclosure  and  liquidation  of  all  the  debts  and 
credits  of  the  company  ?  And  even  when  a 
partnership  is  dissolved,  where  will  the  sepa- 
rate creditors  find  the  inclination  or  the  power 
to  scrutinize  and  close  the  records  of  a  long 
and  complicated  mercantile  connection  V  But 
the  law  is  happily  otherwise  ;  for  it  has  been 
repeatedly  settled  here,  as  well  as  in  England, 
that  a  partner  may  be  sued  for  separate  debts; 
that  the  partnership  effects  may  be  taken  in 
execution,  and  sold  by  moieties  ;  and  that  the 
purchaser  of  the  moiety,  under  the  execution, 
shall  be  considered  as  tenant  in  common  with 
the  partner  owning  the  other  moiety."  All  this 
he  considers  proved  by  the  very  case  before  Ld. 
Mansfield,  Eddie  v.  Davidson,  now  relied  on  to 
show  the  contrary.  The  doctrine  was  after- 
wards glanced  at  in  Knox  v.  Sumners,  4  Yeates, 
477.  A  levy  had  been  made  under  afi.  fa.  for 
the  separate  debt  of  one  partner,  and  there  was 
a  subsequent  levy  under  a  fi.  fa.  for  the  joint 
debt.  As  between  these  conflicting  levies,  the 
execution  for  the  separate  debt  was  postponed 
to  the  other  ;  but  mainly  on  the  ground  of 
fraudulent  delay  after  the  first  was  levied.  In 
1829,  the  important  case  of  Doner  v.  Stauffer, 
:2  Pa.,  198,  was  heard  and  much  considered. 
All  the  partnership  effects  had  been  levied  upon 
and  sold  under  executions  against  two  partners 
for  their  separate  debts  ;  some  against  one  and 
some  against  the  other.  The  firm  was  insolv- 
ent, and  one  of  the  partners  sought  to  have  the 
avails  for  which  the  effects  had  sold  applied 
in  payment  of  the  firm  debts,  claiming  that  he 
was  answerable  for  the  whole  debts  of  the 
firm.  The  court  held,  that  under  the  circum- 
stances, it  did  not  lie  with  him  to  interpose  ; 
that  neither  he  nor  his  copartner  had  any  in- 
terest remaining,  nor  could  the  joint  creditors 
claim  through  the  partners;  that  all  the  interest, 
legal  and  equitable,  of  the  latter  was  gone. 
The  court  examined  the  right  acquired  by  the 
purchaser  under  the  separate  executions.  Gib- 
4O5*]  son,  *Ch,  J.,  in  delivering  their  opin- 
ion, entered  into  a  learned  examination  of  the 
principle  on  which  the  preference  of  partner- 
ship creditors  rests,  and  came  to  the  well  settled 
result  that  the  execution  creditor  sells  and  the 
purchaser  takes,  not  the  chattels  of  the  part- 
nership, but  the  interest  of  the  partner  incum- 
bered  with  the  joint  debts.  That  the  creditors 
of  the  firm  have,  therefore,  no  claim  to  the 
proceeds  of  the  sale,  which  must,consequently, 
be  paid  over  to  the  execution  creditor  of  the 
separate  partner.  The  recourse  of  the  firm 
creditors  is  necessarily  to  the  property  in  the 
hands  of  the  purchaser. 

Several  other  cases  in  different  parts  of  the 
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Union  have  presented  and  discussed  the  ques- 
tion when  it  arose  in  the  proceeding  by  foreign 
attachment ;  some  refusing  to  recognize  the 
preference,  and  others  going  strongly  to  favor 
it;  more  strongly  even  than  the  8.  C.  cases. 
Among  those  denying  the  preference  i&Wallace 
v.  Patterson,  2  Har.  &  McH.,  463.  Among  those 
going  most  strongly  to  favor  it,  are  Gardiner 
v.  Smith,  12  La.  (Curry).  870;  Church  v.  Knox, 
2  Conn.,  514;  Fisk  v.  Herrick,  6  Mass.,  271  ; 
Upham  v.  Naylor,  9  Id.,  490  ;  Barber  v.  The 
Hartford  Bank,  9  Conn.,  407,  and  Lyndon  v. 
Gorham,  1  Gall.,  367.  The  great  lavor  gener- 
ally shown  to  partnership  property  in  New 
England  as  against  a  foreign  attachment  for 
the  debt  of  one.did  not  get  a  foothold  without 
able  resistance.  I  allude  to  the  dissenting  opin- 
ion of  Hosmer,  J. ,  in  Church  v.  Knox,Z  Conn., 
522.  At  most,  it  now  stands  but  as  an  excep- 
tion to  the  general  rule.  In  Lyndon  v.  Oor- 
ham.  Story,  /.,  said:  "I  consider  that  the  pres- 
ent [foreign  attachment]  is  a  process  in  the 
nature  of  a  bill  in  equity,  to  reach  the  funds  of 
a  debtor,  and  subject  to  all  the  liens  and  equi- 
ties between  the  original  parties  ;  and  in  order 
to  do  complete  justice,  it  is  necessary  that  all 
proper  parties  should  be  before  the  court."  1 
Gall.,  370.  In  Vol.  I.  of  his  Treatise  on  Equity, 
625,  ch.  15, '  sec.  675,  he  says  the  preference 
seems  incapable  of  being  enforced  in  any  other 
manner  than  by  a  court  of  equity  ;  at  law,  he 
says,  it  is  generally  disregarded. 

So  far  the  cases  fully  illustrate  the  position, 
that  in  whatever  *form  the  preference  [*4O6 
in  question  has  been  enforced, whether  directly 
by  chancery,  or  by  action  on  motion, or  by  for- 
eign attachment,  the  courts  have  always  con- 
sidered themselves  as  departing  from  strict 
legal  right,  and  administering  an  equity.  Such 
also,  was  the  case  of  Crane  v.  French,  1  Wend., 
311,  on  non-enumerated  motion.  The  sheriff 
holding  two  executions,  one  against  the  firm, 
the  other  against  a  single  member  of  it,  sold 
the  common  property;  and  this  court  directed 
him  to  prefer  the  joint  execution  in  the  distri- 
bution. Chancery  cases  were  manifestly  cited 
as  authority.  The  only  case  in  a  court  of  law 
at  all  relied  upon  was  one  in  this  court  evident- 
ly depending  on  the  same  equitable  principle. 
The  Matter  of  Smith,  16  Johns.,  102.  That 
was  the  case  of  an  attachment  under  the  Ab- 
sconding Debtor  Act,  which,  like  a  foreign  at- 
tachment, covered  all  choses  in  possession  and 
action  of  the  debtor  ;  and  this  court  took  it 
upon  them  to  declare  the  extent  to  which  such 
an  attachment,  founded  on  the  debt  of  an  indi- 
vidual, should  operate  on  the  effects  of  his  co- 
partners. Under  the  circumstances,  they  or- 
dered the  partnership  books.goods  and  moneys 
to  be  restored  to  the  copartner  not  proceeded 
against,  saying  he  had  a  right  to  retain  them 
for  the  payment  of  the  partnership  debts.  They 
said  the  case  of  partners  is  different  from  that 
of  tenants  in  common  of  a  chattel.  All  that  is 
undoubtedly  so  in  equity;  and  it  is  evident  the 
courts  speak  in  the  light  of  equity. for  they  con- 
cede the  legal  right,  in  the  language  of  the 
cases  decided  under  the  legal  rule.  The  iden- 
tical question  before  them  was  afterwards  en- 
tertained by  Chancellor  Kent  on  a  bill  in  equity, 
Bobbins  v.  Cooper,  6  Johns.  Ch.,  186,  though 
we  have  seen  he  refused  to  interfere  with  an 
execution  in  a  like  case.  Whoever  heard  of  a 
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right  of  action  growing  out  of  an  equity  ?  an 
action  of  trespass  like  the  one  before  us.or  like 
l.tiri*  v.  Thurber  f  Suppose  the  court  had  not 
stopped  the  sheriff  in  Smith's  case,  would  he 
have  been  a  trespasser  in  selling  ?  They  said 
the  attachment  was  like  an  execution  ;  yet  in 
both  the  leading  cases  upon  execution  before 
cited  from  Doug,  and  Bos.  &  P.,  the  court 
sanctioned  a  sale  :  in  the  one  giving  a  direction 
4O7*J  as  to  the  proceeds,  and  in  the  *other  re- 
fusing to  interfere.  In  Smith's  case,  this  court 
mentioned  Fox  v.  Hanbury,  Cowp.,  445,  449. 
But  there  the  whole  reasoning  of  Ld.  Mans- 
field and  his  judgment  in  the  case,  and  all  the 
authorities  cited  by  him,  concede  the  power  of 
the  sheriff  to  sell,  and  of  the  purchaser  to  take 
and  convert  to  his  own  use.  He  admits  this  in 
every  shape,  both  at  law  and  in  equity.  Only 
in  the  latter  case,  he  says,  the  vendee  takes  as 
tenant  in  common,  but  subject  to  an  account. 
No  one  has  denied  that  since  1776.  It  is  the 
law  of  another  court,  where  a  tenant  in  com- 
mon always  holds  subject  to  some  sort  of  ac- 
count. But  his  rights  at  law  are  not  therefore 
the  less.  He  may  take  and  remove  the  goods 
and  enjoy  them  exclusively;  but  must  account 
for  the  profits.  If  they  are  partnership  goods, 
and  that  known  to  him,  equity  will,  under  cir- 
cumstances, also  hold  him  to  account  for  the 
full  value  in  favor  of  partners,  or  through 
them,  to  creditors. 

The  attempt  to  enforce  the  equitable  rule  at 
law  in  the  form  of  trespass  or  trover  against 
the  sheriff  or  purchaser  has  failed,  even  where 
the  sheriff  proceeded  under  foreign  attach- 
ments, in  respect  to  which  the  preference  of 
the  joint  creditors  has  been  singularly  favored. 
Shaver  v.  White,  before  cited  from  6  Munf.,  is 
one  instance.  The  seizure  was  there  under  for- 
eign attachment  against  one  of  several  partners, 
for  his  sole  debt,  on  which  the  cattle  of  both 
partners  were  taken  contrary  to  their  consent, 
yet  an  action  by  both  was  held  not  to  lie.  In 
December  Term,  1839,  an  action  of  a  like  char- 
acter was  heard  at  the  suit  of  the  partner  not 
named  in  the  foreign  attachment,  and  decided 
against  him  by  the  Supreme  Court  of  Pa., 
Morgan  v.  Watmough,  5  Whart.,  125.  This  case 
seems  to  have  been  well  argued,  and  the  doc- 
trine in  New  England  cases  was  especially 
urged  as  giving  countenance  to  the  action. 
Thus,  whether  the  action  has  been  brought  by 
both  partners  or  by  one,  it  has  so  far  always 
failed.  Authority  and  principle  are  equally 
against  it.  I  do  not  deny  that  there  are  dicta 
which  look  like  a  restraint  on  the  sheriff.  In 
Crane  v.  French,  1  Wend.,  818,  it  was  said  the 
sheriff  does  not  deliver  possession.  With  def- 
4O8*1  erence,  I  do  not  see  that  the  *authori- 
ties  will  justify  his  refusal  to  deliver  posses- 
sion, either  at  law  or  in  equity,  except  under 
the  sanction  of  some  court  qualified  to  direct 
him  in  such  a  course.  It  is  not  necessary  to 
deny  that  this  court  may  do  so  under  special 
circumstances;  though  the  power  of  this  court, 
or  even  of  a  court  of  equity,  to  interfere  and 
stay  execution  till  an  account  shall  be  taken, 
cannot,  I  think,  be  sustained.  It  seems  to  me 
that  Chancellor  Kent  was  right  in  the  case  cited 
when  he  refused  to  stay  a  sale  even  in  equity; 
and  that  the  advice  of  the  English  C.  P.  and 
other  courts  should  be  followed  ;  that  is,  to  let 
the  sheriff  take  his  course  according  to  hisun- 
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doubted  legal  rigbt.selling  the  goods,  and  leav- 
ing the  copartners  and  copartnership  ceditors 
to  their  relief  in  equity.  I  know  that  since  the 
cases  of  Dobb  v.  HaUey  and  The  Matter  of 
Smith  in  16  Johns.,  and  Crane  v.  M-enc/i.  an 
impression  has  prevailed  that  the  sheriff  might 
be  controlled  by  a  motion;  and  that  this  court 
might  even  stop  him,  and  order  an  account. 
No  case  in  any  court  has  gone  the  length  of 
saying  that;  but  it  has  again  and  again  bc-en 
denied;  and  that  sort  of  relief  has  often  been 
refused.  I  remember  nothing  of  the  practice 
in  this  court;  nor  do  I  believe  that  either  jus- 
tice or  convenience  calls  for  its  adoption.  It 
seems  to  me  the  English  C.  P.  were  right 
when  they  said  the  conflict  between  suitors  for 
joint  and  separate  debts  can  be  settled  by  chan- 
cery alone.  Creditors  and  partners  not  before 
the  court  must  be  made  parties,  complicated 
accounts  for  years  must  be  settled,  a  large  con- 
cern to  be  wound  up,  perhaps.  This  court  has 
neither  the  abstract  power,  the  process,  the  of- 
ficers, nor  any  of  the  proper  machinery  for 
prosecuting  such  a  business.  How  is  this  court 
to  decide  on  motion,  even  whether  there  be  a 
partnership  or  not?  Be  this  as  it  may,  however, 
and  whether  we  ought  ever  to  interfere  sum- 
marily or  not,  the  argument  can  have  no  bear- 
ing in  favor  of  this  novel  remedy  by  trespass 
or  trover. 

My  opinion  is  that  a  new  trial  should  be  grant- 
ed, the  costs  to  abide  the  event. 

Levy  upon  partnership  property  under  execution 
against  one  partner.  Distinguished— 11  N.  Y.,  506. 

Cited  in— 4  Hill,  161 ;  3  Denio,  127 ;  42  N.  Y.,  136 ;  2 
Barb..  637 ;  43  Barb.,  192 ;  11  How.  Pr.,  47 :  1  Abb. 
Pr..  161;  8  Abb.  Pr.,  122;  47  Super.,  279;  4  McLean, 
238 ;  25  Cal.,  104 ;  40  N.  J.  L.,  428 ;  37  Am.  Rep.,  239  (25 
Kan.,  168). 

Equity—Interference  of  in  favor  of  solvent  partner. 

Cited  in-1  T.  &  C.,  520 ;  22  How.  Pr.,  108 ;  13  Abb. 
Pr.,  319 :  1  Abb.  N.  8.,  308. 


*THE PEOPLED  SALISBURY.  [*409 

Commissioners  of  Deeds — Appointment  of — Num- 
ber of— Power  of  Cities — Statutes. 

The  Common  Council  of  a  city,  incorporated  as 
such  subsequent  to  Jan.  1, 1830,  have  no  power  un- 
der the  general  Act  to  determine  and  limit  the 
number  of  Commissioners  of  Deeds  to  be  appointed 
in  such  city ;  the  power  is  confined  to  the  Com- 
mon Councils  of  cities  created  previous  to  that  date; 
and  accordingly  it  was  held,  that  the  appointment 
of  a  Commissioner  of  Deeds  by  the  Governor,  with 
the  advice  of  the  Senate,  for  a  city  incorporated 
since  Jan.  1, 1830,  was  not  a  valid  appointment. 

Citations— Laws,  1832,  p.  297 ;  1  R.  8.,  88, 92,  sec.  2. 

"INFORMATION  in  the  nature  of  a  quo  war- 
1  ranto.  July  3,  1840,  the  Atty-Gen.  filed  an 
information  in  the  nature  of  a  quo  wananto 
against  the  defendant,  charging  him  with  hav- 
ing usurped  and  exercised  the  office  of  Com- 
missioner of  Deeds  in  the  City  of  Buffalo,  with- 
out lawful  authority  May  15,  1840,  and  from 
thence  until  the  time  of  the  exhibition  of  the 
information.  The  defendant  pleaded  that  Dec 
29,  1839,  the  Common  Council  of  the  City  of 
Buffalo,  at  a  regular  and  legal  meeting  of  the 
Board,  by  resolution  limited  the  number  of 
Commissioners  to  be  appointed  in  the  City  of 
Buffalo.so  that  there  should  be  in  the  said  city 
seven  Commissioners  of  Deeds  including  those 
then  in  office;  that  at  the  time  of  the  adoption 
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of  such  resolution,  there  were  residing  in  Buf- 
falo two  Commissioners  of  Deeds  who  had 
been  theretofore  duly  appointed  for  the  Town 
of  Buffalo,  and  that  there  were  no  more  Com- 
missioners of  Deeds  in  office  in  the  City  of 
Buffalo  at  the  adoption  of  such  resolution ;  that 
a  copy  of  the  resolution  was  duly  transmitted 
to  the  Governor  of  the  State,  and  that  Jan.  21, 
1840,  the  defendant  was  duly  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  Commissioner  of  Deeds'of  the 
City  of  Buffalo.  That  the  commission  was  duly 
filed  in  the  clerk's  office  of  the  County  of  Erie, 
and  that,  Jan.  28, 1840,  he  took  and  subscribed 
the  oath  of  office  ;  and  that  by  reason  of  the 
premises  he  had  claimed,  and  had  used  and  ex- 
ercised the  office  of  Commissioner  of  Deeds  for 
the  City  of  Buffalo,  as  it  was  lawful  for  him 
to  do,  traversing  the  usurpation,  etc.  To  this 
plea  the  Atty-Gen.  demurred,  and  the  defend- 
ant joined  in  demurrer. 

41O*]      *Mr.  Willis   Hall,  Atty-Gen.,  for 
the  people. 
Mr.  N.  K.  Hall,  for  defendant, 

By  the  Court,  Nelson,  Oh.  J.  The  City  of 
Buffalo  was  incorporated  in  1832,  Stats,  of  that 
year,  p.  297,  and  the  Common  Council  of  the 
city  were  empowered  to  appoint  various  offi- 
cers for  the  orderly  and  convenient  govern- 
ment of  the  place.  No  authority,  however, 
was  given  for  the  appointment  of  Commission- 
ers of  Deeds,  nor  is  anything  found  in  the  Act 
of  incorporation  in  any  manner  relating  to  that 
office. 

The  1  R.  S.,  92,  sec.  2,  provides  that  the 
Common  Council  of  each  of  the  cities  in  this 
State,  except  the  City  of  N.  Y.,  on  or  before 
Jan.  1,  1830,  and  once  at  the  end  of  every  two 
years,  shall  determine  and  limit  the  number  of 
Commissioners  of  Deeds  to  be  next  appointed 
for  their  respective  cities.  This  power  had  been 
previously  referred  to  in  the  classification  of 
public  officers,  p.  88.  The  appointment  is 
made  by  the  Governor  and  Senate,  p.  98,  sec. 
15.  The  defendant  has  been  regularly  appoint- 
ed under  this  last  section,  and  the  question  is, 
whether  the  ^provisions  are  applicable  to  this 
city. 

The  power  to  create  public  offices, or  to  mul- 
tiply the  number  of  officers,  is  a  high  and  re- 
sponsible one,  and  should  not  be  exercised  un- 
less under  a  clear  warrant  from  the  proper 
authority.  The  annual  session  of  the  Legisla- 
ture affords  a  speedy  remedy  for  any  incon- 
venience that  may  arise  from  a  cautious  exer 
cise  of  the  power.  Neither  should  courts  give 
to  a  statute  a  broad  and  unrestricted  applica- 
tion, however  convenient  to  the  public,  when 
by  its  terms  it  is  apparently  confined  to  par- 
ticular objects.  The  distinction  between  Acts 
of  general  application  and  those  of  a  limited 
and  particular  design,  is  familiar  and  easily 
expressed.  Taking  the  latter  view  of  the  sec 
tion  before  us,  sec.  2,  p.  92,  every  part  of  it 
becomes  material  and  pertinent,  and  was  es 
sential  to  express  the  intent  we  suppose  the 
Legislature  had  in  view.  It  had  previously 
fixed  the  limit  of  these  officers  in  the  City  of 
411*]N.  Y.,  p.  88  and  was  providing  *f  or  the 
like  in  the  other  cities.  The  several  Acts  were 
passed  in  1828,  and  it  was  practicable,  there 
fore,  to  declare  that  the  Common  Councils  ol 
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he  cities  then  existing.on  or  before  Jan.  1, 1830 
when  the  Acts  went  into  operation),  and  once 
every  two  years  thereafter,  should  determine 
he  number  of  Commissioners  to  be  appointed. 
But  the  language  can   only  be  applicable  to 
ities  existing  anterior  to  Jan. ,  1830.  The  Com- 
mon Council  of  such  only  could  meet  and  ex- 
;cute  the  power  conferred ;  not  cities  created 
wo  years  afterwards.    These  alone  must  have 
been  in  the  mind  of  the  Legislature,  as  the 
erms  necessarily  exclude  those  that  might  sub- 
sequently come  into  existence.     The  9th  sec- 
ion  caries  out  the  same  view.     It  vacates  the 
offices  of  present  incumbents  in  cities  Jan.  1, 
1830.     In  support  of  this  limited  construction 
we  may  also  refer  to  the  familiar  principle, 
hat  corporations  are  creatures  of  the  statute, 
and  possess  no  powers  except  those  expressly 
liven  or  which  are  necessary  to  carry  into  ef- 
'ect  the  purposes  for  which  they  were  created. 
Clearly,  no  such  powers  as  are  here  claimed 
!or  this  city,  are  anywhere  expressed,  nor  can 
we  see  any  ground  for  raising  them  by  impli- 
ation. 

Judgment  for  plaintiffs. 
Cited  in— 3  Denio,  397. 


THE  MECHANICS'  &  FARMERS'  BANK 
e. 

DAKIN  ET  AL. 

Partnership — Liability  of  Firm  on  Checks  Drawn 
by  an  Individual  Member,  Who  also  Conducts 
an  Establishment  as  Sole  Proprietor — Agency 
— Pleading — Plea  in  Abatement — Admission 
— Non-Joinder — Proof  of  Substance  of  Issue, 
Sufficient. 

Where  there  are  two  establishments  in  the  same 
place  for  tho  carrying:  on  the  business  of  transpor- 
tation of  goods,  both  conducted  by  the  same  indi- 
vidual, in  one  of  which  he  is  a  partner,  and  in  the 
other  sole  proprietor,  and  he  obtains  moneys  from 
a  bank  on  checks  drawn  by  him  signed  in  his  own 
name  generally  as  agent ;  in  an  action  by  the  bank 
against  the  firm,  for  the  recovery  of  a  balance  due 
upon  such  checks,  the  firm  have  the  right  to  show 
that  they  are  not  indebted  to  the  bank,  and  that  the 
indebtedness,  if  any,  is  by  the  individual  solely  who 
drew  the  checks,  where  there  is  no  proof  that  the 
other  members  of  the  firm  knew  the  mode  in  which 
the  checks  were  drawn. 

A  plea  in  abatement  for  the  non-joinder  of  parties 
admits  the  plaintiff's  claim,  but  not  the  amount: 
the  defendant  failing  to  establish  his  plea,  may  con- 
test the  whole  or  any  part  of  the  plaintiff's  claim, 
the  same  as  on  a  plea  of  the  general  issue.  He.  how- 
ever, must  submit  to  a  verdict  against  him  for 
nominal  damages. 

*Where  a  defendant  pleads  the  non-joinder  [*412 
of  one  as  a  co-defendant,  and  on  the  proof  it  turns 
out  that  there  are  three  persons  who  should  have 
been  joined,  the  plaintiff  is  entitled  to  a  verdict  not- 
withstanding that  the  plea  is  verified.  The  defend- 
ant should  have  named  all  the  joint  contractors  not 
on  the  record. 

So  where  four  persons  were  sued  as  joint  con- 
tractors, and  were  described  as  copartners  carrying 
on  business  under  a  particular  name,  and  one  of 
them  put  in  a  plea  in  abatement  alleging  the  non- 
joinder of  three  other  persons ;  to  which  the  plaint- 
iff replied  that  the  defendants  were  members  of  an 
association  called  The  New  York  and  Geneva  Line, 
formed  for  the  transportation  of  passengers,  and 
had  omitted  to  file  a  statement  of  the  names  of  the 


NOTE.— Partnership— Power  of  individual  member 
to  bindflrm.  See  Wells  v.  Evans,  20  Wend.,  251.  note, 
and  notes  cited ;  Mercein  v.  Andrus,  10  Wend.,  461, 
note,  and  notes  cited ;  Baker  v.  Stackpoole,  9  Cow ., 
420,  note,  and  notes  cited. 
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persons  composing  the  association ;  and  the  defend- 
imt  rejoined  that  ho  was  nut  a  member  of  an  asso- 
ciation transacting1  business  under  such  name;  it 
was  held,  that  the  plaintiff  wasentitled  toa  venliet, 
notwithstanding  that  it  was  proved  that  the  defend- 
ant was  not  a  member  of  the  association  numed,  but 
of  another  association,  on  the  ground  that  the  sub- 
stance of  the  issue  only  is  required  to  be  proved, 
and  that  the  name  of  the  association  specified  in  the 
pleadings  may  be  regarded  as  surplusage. 

Citations— 4  Mon.,  11 : 1  Ala..  63 :  Tidd,  Pr..628.«32, 
Am.  ed.,  1807  ;  2  Chit.  PL,  899,  n.  F,  Am.  ed.,  1828;  2 
BL,  951 ;  2  Mursh.,  3OJ ;  1  Kenyon,  366 ;  Laws,  183tt,  p. 
682,  ch.  385,  sees.  1,  2:  Doug.,  «66 :  5  T.  R.,  496 :  2 
East.  446,  452 ;  3  Cr.,  193 ;  4  Wend.,  411 ;  1  Wend.,  217 ; 
15  Mans.,  476. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit  in  Oct.,  1839,   before  the 
Hon.  John  P.   Cushman,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  against  Eldridge  Da- 
kin,  Nicholas  Kip,  John  Rice  and  Stephen 
Rice.  The  declaration  described  the  defend- 
ants as  copartners  in  the  business  of  the  trans- 
portation of  passengers  and  property  by  boats 
and  vessels,  under  the  name,  style  and  firm  of 
"The  New  York  and  Geneva  Line,"  and  con- 
tained the  money  counts  only.  The  defendant. 
John  Rice,  pleaded  in  abatement  that  John  V. 
R.  Schermerhorn  should  have  been  joined  as  a 
co-defendant,  the  promises  in  the  declaration 
having  been  made  by  him  jointly  with  the  de- 
fendants. Upon  this  plea  the  plaintiffs  took 
issue.  The  defendant,  Stephen  Rice,  also  plead- 
ed in  abatement,  that  not  only  John  V.  R. 
Schermerhorn,  but  also  Henry  Woolsey  and 
Ezekiel  Clark  should  have  been  joined  as  co- 
defendants.  To  this  plea  the  plaintiffs  replied 
(protesting that  the  promises,  etc.,  were  not 
made  by  the  defendants  jointly  with  Woolsey, 
Clark  and  Schermerhorn),  that  the  defendants, 
at  the  several  times,  etc.,  at  the  City  of  Alba 
ny,  etc.,  were  copartners  and  members  of  an 
association  under  the  name  of  "The  New  York 
and  Geneva  Line,"  formed  for  the  transporta- 
tion of  passengers  and  property,  and  that  they 
carried  on  their  business  through  the  County 
413*]  of  Albany;  by  *means  whereof,  and 
by  force  of  the  Act  entitled  "An  Act  to  Com- 
pel Voluntary  Associations  to  Furnish  to  the 
Public  the  Names  of  their  Members,"  passed 
May  20,  1836,  the  Association  were  required 
to  make  and  prepare  a  statement  of  the  names 
of  the  persons  composing  the  Association,  and 
to  file  the  statement  in  the  office  of  the  clerk 
of  the  County  of  Albany;  but  that  at  the  time 
of  the  making  of  the  promises  and  at  the  time 
of  the  commencement  of  this  suit,  they  had 
neglected  so  to  do,  concluding  with  a  verifica- 
tion and  prayer  of  judgment.  The  defendant, 
Stephen  Rice,  rejoined,  that  at  the  several 
times  in  the  declaration  mentioned  he  was  not 
a  member  of  any  association  under  the  name 
of  "The  New  York  and  Geneva  Line,"  in  man- 
ner and  form  as  alleged  in  the  replication,  con- 
cluding to  the  country.  On  these  issues  the 
cause  went  to  trial. 

The  defendants  proved  that  the  four  de 
fendants  against  whom  the  suit  was  brought, 
together  with  John  V.  R.  Schermerhorn,  Hen 
ry  Woolsey  and  Ezekiel  Clark,  constituted  a 
company  for  the  transportation  of  goods  called 
"The  Penn  Yan  and  Geneva  Line,"  and  that 
John  V.  R.  Schermerhorn  was  their  agent  for 
conducting  their  business,  by  raising  money, 
etc.,  in  the  City  of  Albany.  This  line  was 
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formed  in  Jan.,  1886,  or  previous  to  that  time. 
Before  this  testimony  was  given,  the  plaintiffs 
had  proved  the  payment  of  five  checks  drawn 
upon  them  in  the  month  of  Dec., Ib36,  amount- 
ing together  to  the  sum  of  $2,126.32,  drawn 
upon  them  by  J.  V.  R.  Schermerhorn,  and 
signed  "J.  V.  R.  Schermerhorn,  agent."  The 
plaintiffs  called  Schermerhorn  as  a  witness, 
and  he  testified  that  in  1836  he  was  a  member 
of  "The  Geneva  and  Penn  Yan  Line."  and  also 
during  the  same  year  carried  on  the  business 
of  transporting  goods  on  his  own  account,  un- 
der the  name  of  "The  New  York  and  Geneva 
Line;"  that  he  drew  checks  on  the  plaintiffs 
for  the  benefit  of  the  latter  line,  affixing  there- 
to the  name  and  addition  of  "J.  V.  R.  Scher- 
merhorn, agent,"  making  no  distinction  at  the 
plaintiff's  bank  between  "The  Geneva  and 
Penn  Yan  Line"  and  "The  New  York  and  Ge- 
neva Line,"  and  all  his  checks  were  drawn  in 
the  name  of  "J.  V.  R.  Schermerhorn,  agent." 
The  defendants  'offered  to  prove  that  [*4 1 4 
the  proprietors  of  "The  Geneva  and  Penn  Yan 
Line"  were  not  indebted  to  the  plaintiffs;  and 
that  the  checks  given  in  evidence  were  drawn 
for  the  benefit  of  "The  New  York  and  Geneva 
Line."  This  evidence  was  objected  to  and  re- 
fused to  be  received  by  the  judge;  to  which 
decision  the  defendants  excepted.  The  amount 
claimed  by  the  plaintiffs  upon  the  checks  pro- 
duced was  $359.79. 

The  defendants  moved  for  a  nonsuit,  or  that 
the  judge  direct  the  jury  to  find  a  verdict  for 
the  defendant,  John  Rice,  upon  the  ground 
that  his  plea  in  abatement  was  proved,  and  for 
the  defendant,  Stephen  Rice,  upon  the  ground 
that  the  plaintiffs  had  failed  to  maintain  the 
issue  on  his  plea.  The  judge  refused  to  non- 
suit the  plaintiffs  or  to  instruct  the  jury  to  find 
for  the  defendants  on  either  of  the  pleas.  As 
to  the  issue  joined  upon  the  plea  of  Stephen 
Rice,  the  judge  held  that  the  issue  in  substance 
was,  whether  Stephen  Rice  was  a  men;ber  of 
an  association  formed  for  the  purpose  of  the 
transportation  of  passengers  and  property  of 
such  a  character  as  to  subject  them  to  the 
provisions  of  the  Act  passed  May  20,  1836, 
compelling  voluntary  associations  to  furnish 
to  the  public  the  names  of  their  members,  and 
directed  the  jury  to  find  a  verdict  for  the  plaint- 
iffs. To  which  decision  the  defendants  also 
excepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  claimed.  The  de- 
fendants move  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  J.  Van  Bur  en,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  Schermerhorn 
was  the  admitted  agent  and  the  acting  partner 
of  the  defendants  at  Albany.  He  there  did 
business  for  them  and  signed  checks  as  agent, 
and  also  in  the  same  form  for  another  line  in 
which  he  was  sole  proprietor.  For  both  he 
called  himself  agent:  and, lookingat  the  checks 
in  question,  it  was  entirely  ambiguous  wheth- 
er they  were  drawn  for  one  line  or  the  other; 
whether  they  were  due  from  the  defendants  or 
from  Schermerhorn  alone.  I  do  not  under- 
stand Schermerhorn  as  saying  that  the  defend- 
ants 'consented  to  his  doing  the  busi-  [*4 1 5 
ness  for  both  lines  in  his  name  as  agent;  and 
if  they  had,  I  do  not  think  it  should  preclude 
them  from  showing  the  truth  as  to  what 
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checks  were  drawn  for  them,  and  what  on 
Schermerhorn's  own  account.  The  defendants 
offered  to  show  that  all  the  moneys  were  in 
fact  obtained  by  the  witness  on  account  of  him- 
self. Certainly  his  testimony  for  the  plaintiffs, 
though  clear  and  positive,  was  not  conclusive. 
He  might  have  been  impeached  or  contradict- 
ed. I  see  nothing  in  the  case  absolutely  bind- 
ing the  defendants  to  pay  all  checks  drawn  by 
Schermerhorn  as  agent.  It  is  said  that  J.  V. 
R.  Schermerhorn,  agent,  was  the  name  of 
their  firm  at  Albany;  but  it  was  also  the  name 
there  of  Schermerhorn's  own  line.  Which,  ac- 
cording to  the  offer,  in  fact  had  the  money? 
If  Schermerhorn  drew  on  his  own  account  and 
used  the  money,  how  can  the  defendants  be 
made  liable?  Suppose  he  had  sworn  that  the 
money  was  obtained  for  himself  and  used  for  his 
own  benefit,  had  the  defendants  done  any  act 
which  estopped  them?  Had  they  been  the  sole 
firm  acting  at  Albany  in  the  name  of  "J.  V. 
R.  Schermerhorn,  agent,"  they  would  have 
been  estopped ;  but  there  were  two  distinct  firms 
of  that  name,  whose  business  was  conducted 
by  the  same  man.  I  do  not  find  it  in  the  evi- 
dence, as  the  plaintiff's  counsel  supposes,  that 
the  defendants  ever  consented  to  a  blending  of 
the  business  of  the  two  lines  under  one  name, 
so  as  to  make  themselves  liable  as  well  for  all 
the  debts  of  Schermerhorn's  line  as  of  their 
own.  At  any  rate,  he  does  not  testify  that  all 
the  defendants  were  consulted  and  consented 
to  such  a  form  of  business.  It  was  in  fact  so 
done,  but  of  his  own  head.  The  offer  of  the 
defendants  was  a  strong  one;  it  was  to  show 
the  defendants  not  indebted  to  the  plaintiffs; 
that  the  checks  were  the  witness  Schermer- 
horn's own. 

It  may  be  said  that  the  pleas  in  abatement 
admitted  the  plaintiff's  claim.  They  certainly 
did;  but  not  the  amount  of  it.  The  defendants 
failing  to  sustain  them  by  proof,  as  I  think 
they  did,  the  effect  was  the  same  as  a  judg- 
ment by  default.  Nominal  damages  were  ad- 
mitted, and  these  the  plaintiffs  were  entitled  to 
recover  at  all  events.  The  defendants  could 
416*]  *not  entirely  defeat  the  plaintiffs,  but 
might  contest  the  whole  or  any  part  of  the 
•claim  given  in  evidence,  the  same  as  if  the  gen- 
eral issue  had  been  pleaded.  Their  only  dis- 
advantage was  that  they  must  finally  submit  to 
a  verdict  of  nominal  damages.  This  would  be 
the  effect  of  their  unfounded  pleas  in  abate- 
ment, not  of  the  evidence  in  the  cause.  Wag- 
gener  v.  The  Bells,  4  Monroe,  11 ;  Haley  v. 
Caller,  1  Ala.,  63. 

John  Rice's  plea  in  abatement  clearly  failed. 
He  pleaded  promises  made  by  the  defendants 
jointly  with  Schermerhorn  only,  whereas  the 
real  promisors  were  the  defendants,  with  Scher- 
merhorn and  two  others,  Clark  and  Woolsey. 
In  pleading  a  non  joinder,  it  is  perfectly  well 
settled  that  you  must  name  all  the  promisors 
who  should  have  been  joined.  If  you  can 
abate  by  pleading  one  and  proving  more,  a 
second  suit  may  be  abated  in  the  same  way, 
and  so  a  third.  You  must  give  the  names 
truly,  so  that  the  plaintiff  may  have  a  good 
writ  or  declaration  the  second  time.  He  need 
not  wait  till  the  plea  in  abatement  be  tried,  but 
may  immediately  enter  a  cassetur  billa,  and 
commence  a  new  action  against  all  the  persons 
whose  names  are  furnished.  Tidd,  Pr.,  626, 
WEND.  24.  N.  Y.  R..  14. 


632,  Am.  ed.,  1807.  Under  oui  Rule  96,  upon 
a  plea  of  non-joinder,  the  plaintiff  may  amend 
on  terms,  of  course.  It  is  entirely  settled  in 
England  that  if  the  plaintiff  take  issue,  though 
the  defendant  at  the  trial  show  the  promise  to 
have  been  made  jointly  with  the  person  he  has 
named  in  his  plea,  yet  if  it  appear  that  another 
or  others  not  named  by  the  plea  as  defendants 
were  also  joint  contractors,  the  proof  fails,  and 
there  must  be  a  verdict  for  the  plaintiff.  3 
Chit.  PI.,  899,  n.  F,  Am.  ed.,  1828;  per  De 
Grey,  Ch.  J.,  in  Abbot  v.  Smith,  2  W.  Bl.,  951; 
per  Gibbs,  Ch.  J.,  in  Godson  v.  Good,  2  Marsh, 
302;  per  Denison,  /.,  in  Pearce  v.  Davy,  1 
Keny.,  366.  The  last  case  holds  that  all  the 
joint  contractors  not  on  the  record  must  be 
named  in  the  plea,  and  positively  sworn  to  be 
joint  contractors  by  the  party  pleading ;  not 
shown  to  be  so  merely  by  way  of  inference 
from  circumstances.  It  is  none  the  less  im- 
portant with  us  to  adhere  to  the  same  practice. 
It  enables  the  plaintiff,  by  a  single  amendment 
under  Rule  96,  *to  perfect  his  writ  or  [*417 
declaration,  or  both,  accordingly  as  he  may 
have  commenced  his  suit  by  a  capias  or  dec- 
laration. 

In  regard  to  Stephen  Rice,  the  course  of 
pleading  was  this:  The  plaintiffs  declared 
againstjfour  persons,  averring  they  were  part- 
ners under  the  name,  style  and  firm  of  the  N. 
Y.  &  Geneva  Line.  He  pleaded  that  the  prom- 
ises, if  any,  were  made  jointly  with  three  others. 
The  replication  was  that  the  defendants  were 
members  of  a  company  by  the  name  of  the  N. 
Y.  &  Geneva  Line,  which  should  have  been 
registered  in  the  Albany  clerk's  office  ;  and. 
not  being  so,  were  ousted  of  a  right  to  plead  in 
abatement  by  the  statute.  Stat..  1836,  p.  58, 
2,  ch.  385,  sees.  1,  2.  The  substance,  both  of 
the  declaration  and  the  replication,  was,  I 
think,  that  the  defendants  were  partners  in 
contracting  the  debt.  Suppose  they  had  plead- 
ed the  general  issue,  and  the  proof  had  been 
that  they  had  all  jointly  received  the  money 
under  the  name  of  the  Penn  Yan  &  Geneva 
Line,  instead  of  the  firm  mentioned  in  the 
plaintiff's  declaration  ;  surely  that  would  have 
been  no  defense.  The  issue  would  be  whether 
the  defendants  were  jointly  liable ;  and  wheth- 
er their  firm  were  called  A  or  B  would  not 
vary  the  material  fact.  Now  here  the  plaint- 
iffs have  shown,  in  substance,  that  the  defend- 
ants were  members  of  an  association,  which, 
not  being  registered  in  the  Albany  clerk's  of- 
fice, had  no  right  to  plead  in  abatement.  Ste- 
phen Rice,  in  his  rejoinder,  says  in  substance 
that  he  never  was  a  member  of  such  a  com- 
pany as  the  plaintiffs  had  described ;  and  it 
comes  out  in  proof  that  he  was.  I  think  the 
name  N.  Y.  &  Geneva  Line  may  be  considered 
as  if  stricken  out  of  all  the  pleadings.  The 
name  was  entirely  impertinent,  and  foreign  to 
the  real  question  between  the  parties.  That 
was  merely  whether  they  were  a  company 
within  the  statute,  by  one  name  or  another,  or 
no  name  at  all.  It  is  admitted  they  were,  by 
the  name  of  the  Penn  Yan  &  Geneva  Line. 

Every  book  on  evidence  declares  that  the 
substance  of  the  issue  alone  need  be  proved  ; 
and,  in  searching  for  that,  the  distinction  be- 
tween immaterial  and  impertinent  averments 
has  been  well  understood  and  often  acted  on 
ever  since  Bristow  v.  Wright,  Doug.,  665;  Pep- 
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418*]  pin  v.  Solomon*.  *5  T.  R..  496;  William- 
son v.  Allison,  2  East,  446,  452  :  Wilson  v.  Cod- 
man's  Exr.,  3  Or.,  198.  A  declaration  against 
partners  is  just  as  well,  though  it  do  not  men- 
tion the  defendants  as  partners  at  all.  Mack 
v.  Spencer,  4  Wend.,  411 ;  Wardell  v.  Pinney, 
1  Wend.,  217.  And  though  it  falsely  allege 
that  they  became  liable  as  acting  in  a  certain 
name,  it  is  no  answer  to  say  they  did  not  act 
in  such  name.  A  declaration  averred  that  John 
Lowe,  trader,  and  surviving  administrator  of 
S.  F.,  made  his  bond.  The  court  said,  if  the 
description  were  not  true,  it  might  be  rejected 
as  surplusage.  Clark  v.  Lowe,  15  Mass.,  476. 
In  the  replication  here  it  was  material  to  show 
a  company  ;  but  be  their  name  or  firm  what  it 
might,  they  were  equally  liable,  and  equally 
bound  to  register  their  names,  in  order  to  avoid 
a  suit  against  separate  members.  The  particu- 
lar name  under  which  they  did  business  was 
material  neither  to  their  liability  nor  their  ob- 
ligation to  become  registered. 

The  Rices,  therefore,  clearly  failed  in  sus- 
taining their  pleas  in  abatement,  and  the  de- 
fendants were  properly  holden  liable. 

But  they  had  a  right  to  contest  the  amount 
of  damages,  by  the  proof  offered.  The  learn- 
ed judge,  we  think,  erred  in  overruling  the 
evidence. 

Therefore,  we  direct  a  new  trial,  thfcosts  to 
abide  the  event. 

Cited  in-54  How.  Pr.,  194 ;  8  Bos.,  344 ;  4  Daly,  327. 


FROST  v.  THOMAS. 

Arrest — Special  Deputy,  Bound  to  Show  War- 
rant if  Requested  to  do  so. 

A  special  deputy  is  bound  to  show  his  warrant  If 
requested  to  do  so,  and  if  he  omit,  the  party  against 
whom  the  warrant  is  may  resist  an  arrest,  and  the 
warrant  under  such  circumstances  is  no  protection 
against  an  action  for  an  assault,  battery  and  false 
imprisonment. 

Citation— 24  Wend.,  369. 

TERROR  from  the  Montgomery  C.  P.  Thomas 
J-J  sued  Frost  for  an  assault,  battery  and  false 
imprisonment.  The  defendant  attempted  to  jus- 
tify as  a  special  deputy  in  serving  a  warrant 
for  larceny,  issued  by  a  justice  of  the  peace. 
The  plaintiff  required  the  defendant  to  show 
419*]  him  *the  warrant,  before  he  would 
submit  to  the  arrest,  which  the  defendant  not 
doing,  the  plaintiff  resisted  and  the  defendant 
beat  him.  The  court  charged  the  jury  that  if 
the  defendant  did  not  show  the  warrant  to  the 
plaintiff,  he  was  a  trespasser.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  defendant, 
on  a  bill  of  exceptions,  sued  out  a  writ  of  er- 
ror. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff  in  error, 
insisted  that  a  special  deputy  authorized  to 
execute  a  criminal  warrant,  is  not  a  trespasser 
for  refusing  to  show  his  warrant  at  the  time  of 
the  arrest.  He  cited  Arnold  v.  Frost,  10  Wend., 
514;  1  Russ.  Cr.,  513,  n.  e,  and  516;  1  Hale, 
PI.  C.,  459;  Roscoe.  Cr.  Ev.,  626;  Cro.  Jac., 
485;  9  Co.,  69;  6  Id.,  54;  2  Hawk.,  b.  2,  ch. 
13.  sec.  28;  1  Chit.  Cr.  L.,  50,  51. 

Mr.  J.  A.  Spencer,  contra. 

The  Court  held,  that  a  special  deputy  is 
bound  to  show  his  warrant  if  requested  to  do 
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so,  and  if  he  omit,  the  party  against  whom  the 
warrant  is  may  resist  an  arrest,  and  the  war- 
rant under  such  circumstances  is  no  protection 
against  an  action  for  an  assault,  battery  and 
false  imprisonment.  See  People  v.  Hubbard, 
ante,  369.  . 

Judgment  affirmed. 


THE  FARMERS' AND  MANUFACTURERS' 
BANK 

v. 
WHINFIELD. 

Evidence — Par -ol — Inadmissibilityof,  to  Vary  or 
Contradict  Writing — Admissibility  of,  to  Shorn 
the  Nature  of  Transaction  and  Object  of  Par- 
ties, and  to  Show  Fraud  in  Misreading  Paper 
— Effect  of  such  Fraud — Bond  and  Warrant 
of  Attorney,  Payable  on  Demand,  to  Secure 
Payment  of  Notes — Practice — Irrelevant  Testi- 
mony—  Court  not  Bound  to  Receive  Because  the 
other  Party  has  Given  Such  Testimony — New 
Trial — Jury. 

Where  a  bond  and  warrant  of  attorney  were  giv- 
en for  sum  certain,  payable  on  demand,  to  secure 
the  payment  of  certain  specified  notes,  and  a  writ- 
ing was  entered  into  by  the  obligees  of  the  bond 
stating  the  object  of  the  transaction,  and  appropri- 
ating the  proceeds  of  the  judgment  to  be  entered,  it 
was  held,  that  parol  evidence  was  inadmissible  to- 
show  an  agreement  entered  Into  at  the  time  of  the 
execution  of  the  papers  enlarging  the  time  of  pay- 
ment of  the  notes. 

It  was  held,  however,  that  it  was  competent  in 
such  case  to  show,  by  parol  evidence  the  nature  of 
the  transaction  and  the  object  and  purpose  of  the 
parties ;  and  also  to  show  fraud  on  the  part  of  the 
obligees'  by  the  misreading  *of  the  paper  spec-  [*42O- 
ifying  the  terms  upon  which  the  bond  and  warrant 
were  executed. 

Such  fraud,  however,  if  found,  would  not  vitiate 
the  judgment ;  it  would  only  affect  the  instrument 
misread,  leaving  the  judgment  to  operate  accord- 
ing to  the  real  intentions  of  the  parties. 

A  court  are  not  bound  to  receive  irrelevant  testi- 
mony from  one  party,  because  such  testimony  has 
been  given  by  the  other  party  without  objection. 

Where  irrelevant  testimony  is  permitted  to  go  to 
a  jury,  a  new  trial  will  be  granted  of  course  on  abill 
of  exceptions,  if  the  chances  are  equal  that  It  may 
have  had  an  injurious  tendency  on  the  minds  of  the 
jurors.  On  a  case  the  court  exercises  its  discretion,, 
when  it  is  plainly  seen  that  no  injury  could  possibly 
have  resulted  to  the  party  objecting  to  the  testi- 
mony. 

It  seems,  that  in  no  case  whatever  is  it  proper  to- 
permit  a  jury  to  take  with  them  when  they  retire  to 
consider  of  their  verdict,  the  documentary  evi- 
dence submitted  on  the  trial  of  a  cause. 

Cltations-1  Phil.  Ev.,  430,  787, 788, 1470:  Cow.  &  H.'s 
Notes;  4  Mill. (La.),  472, 475 ;  7 Leigh,  115,  117;  6  N. 
H..  80,333,  342;  Grah.  &  Wat.  N.  T..  80;  Gilb.  Ev., 
1756,  pp.  17-19 ;  1  Gilb.,  21.  Lofft's  ed.,  1791 ;  2  Sid., 
145:  2  Trials  per  pats,  366,  Lond.  ed.,  1766;  Bull.  N. 
P.,  308,  5th  ed. 

rPHIS  was  an  action  of  assumpsit,  tried  at  (he 
i.  Dutchess  Circuit  in  Mar.,  1839,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  to  recover  against  the 
defendant  as  the  indorserof  a  promissory  note 
for  $600,  made  by  Thomas  Williams  and 
George  Williams,datedMar.4,1837,and  payable 
90  days  after  date.  Tne  defenses  set  up, were: 


NOTE. — New  trial— Harmless  evidence. 

A  new  trial  wOl  not  be  granted  because  of  the  ad- 
mission of  improper  evidence,  where  it  could  not  by 
any  legal  possibility  have  affected  the  result.  See 
Benjamin  v.  Smith,  12  Wend..  404.  note. 

WEND.  24. 
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1.  That  time  of  payment  had  been  given  to  the 
drawers  of  the  note  without  the  consent  of  the 
indorser;  and  2.  That  the  plaintiffs  had  ac- 
cepted a  bond  and  warrant  of  attorney  from 
the  drawers,  by  virtue  of  which  a  judgment 
had  been  entered,  an  execution  issued,  and  a 
large  sum  of  money  collected;  that  the  bond 
and  warrant  had  been  executed  under  an  agree- 
ment that  the  proceeds  should  be  ratably  dis- 
tributed in  discharge  of  several  persons  stand- 
ing in  the  relation  of  iudorsers  to  T.  &  G.Will- 
iams, and  that  the  defendant  was  one  of  those 
indorsers. 

Thomas  Williams  being  released  by  the  de- 
fendant, testified  that  himself  and  his  son, 
George,  transacting  business  under  the  name 
of  Thomas  Williams  &  Son,  being  indebted  to 
the  plaintiffs  about  $16,000,  including  over- 
drawings,  executed  to  the  plaintiffs,  June  10, 
1837,  a  bond  and  warrant  of  attorney  to  con- 
fess judgment,  the  bond  being  conditioned  for 
the  payment  of  $20,000,  with  interest  on  de- 
mand. That,  on  executing  the  bond  and  war- 
rant, Vassar,  the  president,  and  Innis,  one  of 
421*]  the  directors  of  *the  Bank,  delivered 
to  them  a  paper  writing  signed  by  the  cashier 
of  the  Bank,  which  was  produced  on  the  trial. 
It  recites  the  execution  of  the  bond  and  war- 
rant, and  declares  that  the  bond  and  warrant 
are  to  be  used  as  security  for  the  payment  of 
the  debts,  liabilities  and  demands  "hereinafter 
mentioned,  in  the  order  hereinafter  set  forth;" 
that  is  to  say:  first,  to  pay  an  overdrawing  at 
the  Bank  to  the  amount  of  $1,684.21;  second, 
to  pay  certain  notes,  some  drawn  and  others 
indorsed  by  T.  Williams  &  Son,  and  all  dis- 
counted at  the  Bank  of  the  plaintiffs,  amount- 
ing together  to  $9,158.88;  and  third,  to  pay 
three  certain  notes  drawn  by  T.  Williams  & 
Son,  one  of  which  is  the  note  demanded  in  this 
cause;  and  also  to  secure  any  further  advances 
or  discounts  the  Bank  might  make  to  T.  Will- 
iams &  Son,  not  exceeding  $3,500.  The  de- 
fendant then  offered  to  prove  that  at  the  time 
of  the  execution  of  the  bond  and  warrant  of 
attorney,  it  was  agreed  by  the  Bank  that  T. 
Williams  &  Son  should  have  time  to  the  extent 
of  one  year  to  pay  the  notes  specified  in  the 
paper  writing;  which  evidence  thus  offered 
was  objected  to  and  rejected,  and  an  exception 
taken  by  the  defendant.  Evidence  was  then 
given  by  T.  Williams  and  his  son,  George,  go- 
ing to  show  that  at  the  time  of  the  execution 
of  the  bond  and  warrant,  the  paper  writing 
declaring  the  object  of  the  execution  of  the 
bond  and  warrant  was  falsely  and  fraudulent- 
ly misread  by  the  agent  of  the  plaintiffs,  in  re- 
gard to  the  portions  of  it  giving  preferences  to 
certain  classes  of  creditors,  and  that  it  was  not 
intended  by  T.  Williams  and  his  son  George 
that  preferences  should  exist.  This  evidence 
was  met  by  countervailing  testimony  on  the 
part  of  the  plaintiffs.  In  reference  to  the  mis- 
reading of  the  paper,  T.Williams  testified, that 
within  a  few  days  after  the  execution  of  the 
bond  and  warrant,  he  had  an  interview  with 
Vassar,  and  remonstrated  with  him  on  the  sub- 
ject. Vassar  was  present  when  Williams  thus 
testified,  and  being  called  to  the  stand,  was 
asked  by  the  plaintiffs'  counsel :  '  'Did  any  such 
interview  lake  place  between  you?"  The  ques- 
tion was  objected  to  by  the  defendant's  coun- 
sel, but  it  was  overruled  by  the  judge,  and  the 
WEND.  24. 


defendant  excepted.  The  witness  then  an- 
swered *that  he  had  no  recollection  of  [*422 
such  interview.  In  the  course  of  the  trial  it  ap- 
peared that  previous  to  the  arrangement  of 
June  10,  1837,  between  the  plaintiffs  and  T. 
Williams  &  Son,  the  latter  had  furnished  to 
the  Bank  a  statement  of  their  affairs,  which 
was  produced  on  the  trial,  and  a  long  examin- 
ation of  T.  Williams  gone  in  to  for  the  purpose 
of  showing  that  the  statement  was  fraudulent. 
At  a  subsequent  stage  of  the  trial,  the  defend- 
ant offered  to  prove  the  truth  and  correctness 
of  the  statement,  and  the  plaintiffs  offered  to 
prove  that  the  statement  was  false.  The  judge 
decided  that  the  testimony  was  improper,  and 
that  he  would  not  permit  it  to  go  to  the  jury 
on  either  side;  to  which  decision  the  defendant 
excepted.  The  counsel  for  the  plaintiff  then 
offered  to  deliver  the  statement  to  the  jury  to 
take  with  them  when  they  retired  to  consider 
of  their  verdict;  to  which  proceeding  the  de- 
fendant objected;  but  the  judge  overruled  the 
objection,  and  the  statement  was  delivered  to 
the  jury, who  took  it  with  them  when  they  re- 
tired to  consider  of  their  verdict.  It  appeared 
that  the  property  of  T.  Williams  &  Son  was 
sold  under  an  execution  issued  on  the  judg- 
ment, and  it  was  conceded  that  if  the  defend- 
ant was  entitled  to  a  ratable  proportion  of 
the  proceeds  of  the  sale,  such  proportion  was 
$281.84,  and  in  that  case  the  plaintiffs  would 
be  entitled  to  recover  only  $399.53  on  the  note 
demanded  in  this  suit.  The  judge  submitted 
the  question  of  fraud  to  the  jury, who  found  a 
verdict  for  the  plaintiffs  for  the  full  amount  of 
the  note, with  the  interest  thereof.  The  defend- 
ant, on  a  bill  of  exceptions,  moved  for  a  new 
trial. 

Mr.  H.  Swift,  for  defendant. 

Mr.  W.  C.  Hasbrouck,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  Several  excep- 
tions were  taken,  on  the  trial  of  this  cause,  to 
the  decisions  of  the  judge  in  admitting  and 
denying  evidence. 

1.  He  excluded  parol  evidence,  offered  by 
the  defendant  to  show  the  plaintiff's  agree- 
ment with  the  makers  that  they  should  have 
*time  for  payment.  It  is  true  that  the  [*423 
giving  of  the  bond,  warrant  and  specification, 
was  sufficient  consideration  for  the  agreement 
and  there  is  nothing  in  its  own  nature  to  pre- 
vent its  being  by  parol.  After  a  promissory 
note  is  made  and  indorsed,  the  holder  and 
maker  may,  without  writing,  stipulate,  on  a 
a  proper  consideration,  to  enlarge  the  time  of 
payment,  and  such  stipulation  will  have  the 
effect  to  discharge  the  indorser.  The  answer 
here  is,  however,  that  they  have  not  chosen  to 
speak  orally,  but  by  writing  ;  by  a  bond  and 
warrant  sealed  on  one  side,  and  a  writing  fix- 
ing the  terms  of  the  agreement  on  the  other  ; 
this  being  signed  by  both  parties.  It  declares 
that  the  bond  and  warrant  were  to  secure  the 
payment  of  the  note  in  question  in  this  case, 
and  two  other  notes  if  a  balance  should  remain 
for  that  purpose  after  exhausting  two  previous 
classes  of  debts,  the  bond  being  payable  pres- 
ently. Whether  the  specialty  on  one  side  and 
the  unsealed  specification  on  the  other  consti- 
tuted only  one,  or  two  agreements,  they  were 
complete  in  themselves  ;  they  were  mutual, 
the  makers  binding  themselves  to  pay,  and  the 
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obligees  to  apply  the  proceeds  in  a  certain  or- 
der. The  whole  was  in  writing,  the  one  stand- 
ing as  the  consideration  of  the  other  ;  and  the 
evidence  offered  of  an  oral  agreement  to  en- 
large the  time  was  but  another  phrase  for  en- 
larging or  adding  to  the  written  agreement  as 
it  stood  on  the  side  of  the  obligees.  This  was 
clearly  inadmissible.  The  rule  that  parol  ev- 
dence  cannot  be  received  in  such  a  case  for 
such  an  object,  with  its  qualifications,  may  be 
collected  from  the  cases  cited  in  Cowen  &  II., 
Notes  to  1  Phil.,  1470,  and  a  few  following 
pages. 

2.  It  was  assumed  by  the  judge  that  an  ex- 
ecution of  the  bond  and  specification  by  the 
makers,  in  consequence  of  a  misreading,  would 
avoid  the  specification.     That  would  leave  the 
judgment  to  stand  good,  and  make  the  avails 
of  the  sale  under  the  execution  applicable  to 
the  several  demands  mentioned  in  the  specifi- 
cation, independently  of  its  provisions.      It 
could  not  avoid  the  judgment,  but  that  being 
ex  parte  and  incomplete,  its  object  would  be 
left  open  to  explanation, according  to  the  truth 
by  such  evidence  as  the  defendant  had  within 
424*]  his  reach.  I  see  no  objection  in  *such 
a  case  to  his  connecting  the  judgment  with  its 
subject-matter  by  parol  evidence.     Looking  at 
the  bond  and  record,  it  is  ambiguous  whether 
they  were  for  a  new  debt,  or  intended  of  those 
mentioned    in    the    specification ;    and    then 
whether  as  a  satisfaction  or  collateral  security, 
ratably  or  in  a  certain  order.     Such  an  ambi- 
guity may,  in  its  own  nature,  be  removed  by 
written  or  parol  evidence.    The  evidence  of- 
fered and  received  was,  in  effect,  first  to  avoid 
the  written  appropriation,  and  then  to  substi- 
tute the  oral  arrangement.     The  first  being  out 
of  the  way,  there  was  room  for  the  latter.  An 
agreement  between  the  debtor  and  creditor, 
fixing  the  mode  of  appropriation,  controls  the 
right  of  the  creditor.  We  think,  therefore,  the 
judge  was  right  when  he  let  in  evidence  of  the 
fraud  and  the  oral  agreement.     The  latter  was 
material,  as  auxiliary  to  the  evidence  of  fraud, 
and  should  the  jury  find  this,  then  as  giving  a 
direction  to  the  credit  of  the  money  to  be 
levied.     The  fraud  would  not,  as  contended 
by  the  defendant's  counsel,  have  opened  the 
whole  transaction,    judgment    and  all,   thus 
leaving  the  avails  afloat,  perhaps  recoverable 
back   by  the  makers,  on  the  ground   of  the 
wrong.     That  might  indeed  have  been  so,  had 
the  judgment  been  directly  assailed  by  a  suc- 
cessful motion  to  set  it  aside.     Till  such  a  mo- 
tion was  made,  however,  the  judgment  was 
itself  valid  against  the  makers,  however  fraud- 
ulent.    Its  purpose  was  alone  sought  to  be  rec- 
tified ;  and  that  only  could  be  rectified  in  this 
collateral  way.     The  makers  had  no  objection 
to  the  judgment.  Its  object  alone  was  contest- 
ed. In  this  view  the  actual  oral  agreement  be- 
came material ;  and  it  follows,  that  every  cir- 
cumstance going  to  confirm  or  repel  the  proof 
brought  forward  to  establish  it  was  admissible. 

3.  One  of  these  circumstances  was  the  in- 
terview between  Vassar  and  Williams.     Wil- 
liams testified  that,  at  a  proper  time,  after  he 
had    discovered   the  fraud,   he  remonstrated 
with  Vassar,  the  plaintiffs'  agent.     This  con- 
duct was  very  natural  for  a  man  who  had  been 
imposed  upon,  and  being  true,  would  tend  to 
give  him  credit  with  the  jury.     Vassar,  a  wit- 
060 


ness  for  the  plaintiffs  sworn  in  reply,  had 
heard  him  speak  of  this  on  the  stand,  and  was 
very  properly,  therefore,  *inquired  of  [*4-.~> 
as  to  its  truth.  The  form  of  the  question  as 
being  a  leading  one,  was  not  made  a  ground 
of  objection.  His  happening  to  hear  the  testi- 
mony, certainly  did  not  disqualify  him.  That 
could  not  have  been  made  even  a  plausible 
point,  without  his  having  been  ordered  out  of 
court  while  Williams  was  testifying.  He  and 
Vassar  stood  in  direct  contradiction  on  the  two 
leading  facts,  the  agreement  for  ratable  distri- 
bution, and  fraud  in  misreading  a  stipulation 
intended,  as  Williams  said,  to  provide  for  it. 
Every  fact,  therefore,  detracting  from  Will- 
iams' credit,  was  admissible,  and  there  was 
nothing  arising  from  the  relative  positions  in 
which  the  two  witnesses  stood,  which  rendered 
Vassar  incompetent  more  than  another  to  deny 
the  alleged  interview.  Indeed,  where  witness- 
es conflict  as  to  a  conversation  between  them- 
selves, there  is  in  some  cases  considerable  ad- 
vantage in  both  being  present  face  to  face, 
hearing  and  explaining  to  one  another  upon 
the  stand. 

4.  In  the  course  of  the  negotiation  which 
resulted  in  the  bond  and  judgment,  Thomas 
Williams  had,  by  the  request  of  Vassar,  fur- 
nished a  statement  of  his  affairs.  And  he  was 
questioned  in  the  course  of  his  cross-examina- 
tion with  an  evident  view  to  impeach  its  fair- 
ness and  veracity  ;  whether  successfully  or 
not,  was,  I  think,  entirely  immaterial,  for  1 
have  been  unable  to  see  that  it  had  the  remot- 
est relevancy  to  the  matter  in  hand.  It  was, 
so  far  an  effort  to  turn  the  tables  upon  the  wit- 
ness, by  showing  an  attempt  on  his  side, 
through  a  fraud  on  the  Bank  to  call  out  further 
advances.  All  the  bearing  it  could  have  had 
upon  his  credibility  was  no  more  than  an  in- 
sulated falsehood,  not  under  oath,  uttered 
years  before,  in  regard  to  any  other  matter.  It 
would  neither  weaken  nor  confirm  the  evidence 
as  to  fraud  in  the  misreading  by  the  bank 
agents,  or  the  oral  agreement,  which  by  the 
misreading  was  sought  to  be  evaded.  When 
therefore,  at  an  ulterior  stage  of  the  cause,  one 
party  offered  to  show  the  truth  and  the  other 
the  falsity  of  the  statement,  the  judge  was  un- 
der no  obligation  to  hear  the  evidence  offered 
on  either  side.  It  does  not  follow  that  because 
irrelevant  testimony  has  been  given  on  one 
side,  though  without  objection,  the  other  has 
a  right  to  give  evidence  *in  reply.  [*4li 6 
Nor  is  a  court  bound  to  hear  irrelevant  evi- 
dence by  consent  of  parties.  See  the  cases  col- 
lected in  Cowen  &  H.  Notes  to  Phil.  Ev. ,  p.430, 
et  seq.;  also,  Prevost  v.  Simeon,  4  Mill.  (La.), 
472,  475  ;  Wilkinson  v.  Jett,  7  Leigh,  115,  117; 
Jewettv.  Stevens,  6  N.  H.,  80;  and  Hamblett 
v.  Hamblett,  Id.,  333,  842.  The  result  of  the 
cases  would  seem  to  be  that  where  immaterial 
evidence  is  received,  or  evidence  to  an  imma- 
terial point,  a  new  trial  will  not  be  granted, 
whether  the  judge  allow  further  evidence  on 
the  same  subject  or  not. 

Although  the  judge  properly  cut  off  all  further 
inquiry  into  the  truth  or  falsehood  in  Thomas 
Williams'  statement  of  his  affairs,heallowed  the 
jury  to  take  it  with  them  when  they  retired  for 
the  purpose  of  deliberating  on  their  verdict.  The 
submission  of  the  paper  in  that  way  to  the 
jury,  was,  we  think,  equivalent  to  its  admis- 
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sion  as  evidence  in  the  cause.  What  use  the 
jury  may  have  made  of  it,  we  cannot  say.  It 
had  been  examined  into  by  the  plaintiff 's  coun- 
sel; with  what  effect  in  the  mind  of  the  jury  it 
is  also  impossible  to  determine.  Perhaps  they 
thought  it  impeached.  Its  relevancy  was  not 
pointed  out  at  the  bar  ;  and  we  have  not  been 
able  to  discover  that  it  had  any  bearing  what- 
ever.So  thought  the  judge  or  he  would  not  have 
cut  short  all  further  proof  concerning  its  truth 
or  falsehood.  Yet  he  suffered  it  to  be  taken 
by  the  jury,  as  a  part  of  the  plaintiff's  evi- 
dence. It  is  hardly  necessary  to  inquire  wheth- 
er, supposing  it  to  have  been  admissible,  such 
a  course  was  correct  ;  for  we  think  it  impossi- 
ble to  uphold  a  verdict  which  may  have  result- 
ed from  allowing  the  jury  to  take  with  them 
as  evidence  a  paper  confessedly  foreign  to  any 
of  the  matters  in  issue. 

It  was  surmised  on  the  argument  that,  the 
paper  being  immaterial,  we  must  presume  that 
the  jury  allowed  no  weight  to  it.  The  argu- 
ment assumes  that  enough  is  to  be  seen  in  the 
case  without  it  to  warrant  the  jury  in  finding 
as  they  did.  That  we  cannot  say.  I  appre- 
hend the  case  before  them  was  so  balanced 
that,  finding  either  way,  we  should  hardly 
have  disturbed  their  verdict  as  contrary  to  the 
weight  of  evidence. 

427*]  *  Again;  this  argument  assumes  that 
we  are  deciding  on  a  case;  whereas,  the  ques- 
tion comes  before  us  on  a  bill  of  exceptions, 
and  we  are  bound  to  inquire  what  we  should 
say  as  a  court  of  error.  If  we  believe  that  the 
court  of  dernier  resort  would  set  aside  the  judg- 
ment, what  use  in  denying  a  new  trial?  The 
distinction  is  wide  between  a  case,  whereon  we 
have  a  discretion.and  a  bill  of  exceptions  which 
which  we  are  bound  to  try  as  a  step  to  a  higher 
court.  That  court  has  no  right  to  examine  the 
weight  of  evidence  in  order  to  answer  that  the 
improper  testimony  was  harmless.  If  the  party 
objecting  have  done  any  thing  to  waive  or  take 
from  the  force  of  his  objection,  that  is  one 
thing;  his  exception  then  ceases  to  exist.  But 
so  long  as  he  insists  upon  it,  he  is  entitled  to 
his  neat  point,  on  error,  that  the  testimony 
was  irrelevant,  whether  the  court  are  disposed 
to  guess  it  may  have  weighed  but  a  feather  or 
even  made  for  the  party  excepting.  If  they 
see  that  it  must  necessarily  have  tended  in  his 
favor;  if  it  made  for  him  in  its  own  nature,  or 
could  not  possibly  prejudice  his  case,  that 
might  be  an  answer;  but  so  long  as  the  chance 
is  equal  that  it  may  have  had  some  effect  one 
way  or  the  other,  the  party  is  entitled  to  the 
benefit  of  the  principle  that  irrelevant  testimo- 
ny should  be  shut  out  from  the  jury.  Above 
all,  if  it  go  to  them,  should  he  have  a  chance 
to  set  it  right  by  explanation.  Even  that  was 
withholden.  The  plaintiffs  had  their  chance 
on  an  impeaching  cross-examination;  all  reply 
was  denied,  for  the  very  reason  that  the  paper 
was  impertinent,  and  yet,  on  their  own  motion, 
it  finally  passed  to  the  jury. 

It  is  vain  in  the  nature  of  things,  however, 
to  admit  speculation  on  a  bill  of  exceptions,  or 
on  error,  whether  the  impertinent  proofs  may 
or  may  not  have  weighed  injuriously  in  the 
scale.  Such  a  principle  will  often  load  bills  of 
exceptions  with  the  whole  evideuce  as  if  they 
were  cases.  The  offices  of  the  two  will  be  con- 
founded in  those  respects  wherein  they  must 
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be  kept  distinct,  unless  we  are  prepared  to  turn 
our  courts  of  error  into  courts  of  general  ap- 
peal. I  am,  by  no  means,  sure  that  the  dis- 
tinction has  always  been  attended  to  when  bills 
of  exceptions  have  come  to  be  considered  in 
this  court,  on  their  way  to  the  Court  of  Errors. 
*I  am  quite  sure,  however,  that  the  [*428 
omission  must  have  arisen  from  overlooking, 
not  with  an  intention  to  repudiate  so  obvious 
a  distinction.  See  the  cases  in  Cowen  &  H. 
Note*  to  Phil.,  pp.  787,  788. 

But  with  regard  to  the  objection  in  a  more 
general  view,  and  supposing  the  statement  in 
question  to  have  been  receivable  as  evidence, 
it  is  by  no  means  clear  that  the  jury  were  en- 
titled to  take  it  out  with  them,  though  they 
had  the  sanction  of  the  judge.  Mr.  Graham, 
in  his  treatise  on  New  Trials,  p.  80,  says  the 
practice  in  this  State  is  not  to  allow  the  jurors 
to  have  the  papers  produced  in  evidence,  with- 
out the  consent  of  parties;  though  he  thinks 
this  should  be  referred  to  the  sound  discretion 
of  the  judge.  The  question  is  less  what  the 
practice  should  be  when  considered  a  priori, 
than  what  it  is  as  collectible  from  books  of  au- 
thority, the  proofs  of  the  common  law.  These 
are  decidedly  against  the  practice  as  a  general 
one.  It  was  denied  for  law  in  the  first  edition 
of  Gilb.  Ev.,  A.  D,  1756,  pp.  17-19,  with  cer- 
tain exceptions  as  to  exemplifications  and  deeds 
under  seal.  The  reason  given  was  that  both 
had  intrinsic  evidence:  even  the  seals  of  certain 
families  being  known  to  the  jury  of  the  vicin- 
age. The  latter  reason  has  ceased  to  operate 
both  from  a  change  of  practice  in  respect  to 
the  devising  of  private  seals,  and  the  constitu- 
tion of  juries,  who  are  now  taken  by  lot  from 
the  county  at  large.  The  same  rule  was  re- 
peated with  the  same  qualifications  in  Mr. 
Lofft'sed.  of  Gilb.  in  1791, Vol.  I.,  p.  21.  Judg- 
ing from  the  later  treatises,  and  the  reports, 
as  far  as  I  recollect,  the  practice  of  leaving  pa- 
pers with  the  jury  at  all,  seems  to  be  pretty 
much  discontinued  in  the  English  courts.  The 
question  was  judicially  considered  in  Olive  \. 
Ouin,  A.  D.  1656,  2  Sid.,  145,  and  the  rule  laid 
down  with  the  limitations  as  found  in  Gilbert. 
The  same  rule  is  laid  down,  2  Trials  per  pais 
366,  Lond.  ed.,  1766,  and  by  Buller,  «/.,  in  his 
N.  P.,  p.  308,  5th  ed.  The  evidence  of  the 
law  as  it  stands  upon  authority  and  practice 
seems  to  be  all  one  way;  and  that  is  against 
loading  the  jury  with  papers  which  they  often 
will  not  understand,  and  sometimes,  perhaps, 
cannot  even  read.  As  a  general  rule  it  seems 
*much  safer  that  the  contents  should  be  [*429 
communicated  to  them  only  by  counsel  in 
presence  of  the  court.  A  parcel  of  papers 
among  a  dozen  men,  however  intelligent,  can 
hardly  ever  be  properly  examined  and  appre- 
ciated. The  effect  upon  the  verdict  is  another 
matter.  Even  if  improperly  allowed  to  go  to 
the  jury,  where  it  appears  affirmatively  and 
clearly  that  they  have  worked  no  prejudice, 
the  verdict,  perhaps,  would  not  be  set  aside  on 
a  case.  But  it  is  not  necessary  to  pass  defi- 
nitely on  the  general  question.  For  the  rea- 
sons before  given,  there  must  be  a  new  trial. 

Documentary  evidence— Jury  not  entitled  to  take  to 
jury  room.  Cited  in— 9  N.  Y.,  175  ;  55  Barb.,  502. 

Irrelevant  or  improper  testimony— Admission  of, 
when  a  ground  for  new  trial.  Cited  in— 5  Lans..  405 ; 
13  Barb.,  44 ;  2  Abb.  N.  S.,  388 ;  2  Hilt.,  144 ;  2  Daly, 
162,  475. 
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Irrelevant  testimony— Court  not  bound  to  receive  ke- 
caute  given  by  adverse  party.    Cited  in-4  Barb.,  319 ; 

'  Parol  evidence— Not admissible  to  rarj/  written  con- 
tract. Cited  in— 15  Barb..  333;  Abb.  Adrn..  178;  26 
Barb.,  211 ;  2  Duer,4£J ;  12  Leg.  Obs..  272. 


COWDEN  t>.  WRIGHT. 

In  an  action  of  trespass  by  a  father  for  assaulting 
and  beating  his  son  per  quoilservitiumamiisit,&  jury, 
in  assessing  the  damans,  are  not  authorized  to  take 
into  account  the  wounded  feelings  of  the  parents. 

Citation-2  T.  R.,  4. 

ERROR  from  the  Genesee  C.  P.  Wright 
sued  Cowden  in  an  action  of  trespass  for 
assaulting  and  beating  his  son,  per  quod  servi- 
tium  amirit.  Cowden  was  the  teacher  of  a  se- 
lect school,  and  the  plaintiff's  son  was  one  of 
his  scholars,  and  the  beating  complained  of 
was  by  way  of  punishment  for  disorderly  con- 
duct. The  court,  among  other  things,  charged 
the  jury  that  in  making  up  their  verdict  they 
might  take  into  the  account  the  feelings  of  the 
parents  occasioned  by  the  infliction  of  the  pun- 
ishment of  their  son.  To  which  the  defendant 
excepted.  The  jury  found  a  verdict  for  the 
plaintiff  with  $75  damages.  Judgment  having 
been  entered  upon  the  verdict,  the  defendant 
sued  out  a  writ  of  error. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

By  Hie  Court,  Nelson,  Ch.  J.  I  think  the 
court  erred.  The  foundation  of  the  action  is 
43O*]  the  loss  of  service,  and  the  *expenee 
and  trouble  the  parent  is  subjected  to  in  taking 
care  of  his  child. 

It  is  true,  that  in  the  action  for  the  seduction 
of  a  daughter,  the  jury  in  fixing  upon  the  dam 
ages  may  regard  the  wounded  feelings  of  the 
family;  but  that  case  has  always  been  consid- 
ered sui  generis,  and  inconsistent  with  the  fun- 
damental principle  of  the  action.  Besides, there 
is  a  marked  distinction  between  that  and  the 
present  case.  There  the  only  remedy  for  the 
injury  is  the  action  by  the  parent;  the  daughter 
is  without  redress,  however  aggravated  the  se 
duction.  It  is  not,  therefore,  surprising  the 
courts  should  have  been  indulgent  in  the  meas 
ure  of  damages  in  the  particular  case.  But 
here  the  child  may  also  maintain  an  action 
against  the  defendant,  in  which  the  measure 
of  redress  depends  very  much  upon  the  sounc 
discretion  of  the  jury,  because  his  personal  in 
jury  and  suffering  then  constitute  the  grava 
men  of  the  suit.  Full  opportunity  is  here 
afforded  to  inflict  upon  the  wrong-doer  punish 
ment  in  proportion  to  the  aggravation  of  the 
assult.  The  two  remedies,  one  in  behalf  o: 
the  parent,  the  other  of  the  child,  seem  to  me 
sufficiently  liberal,  when  taken  together,  upon 
the  principles  above  stated;  certainly  as  mucl 
so,  and  more  onerous  to  the  defendant,  as  in 
the  case  of  the  injured  party,  where  the  rem 
edy  is  confined  to  one  action  for  the  assault. 

Edmondson  v.  Machell,  2  T.  R.,  4,  may,  '. 
think,  be  regarded  as  countenancing  the  view 
we  have  taken.  Trespass  for  assaulting  anc 
beating  the  plaintiff's  niece,  per  quod,  etc., was 


>rought  by  the  aunt,  and  at  the  same  time  an- 
>thor  action  was  brought  by  the  niece  for  the 
<ame  assault.  The  counsel  for  the  aunt,  on  the 
rial,  withdrew  the  record  in  the  latter  ra-r, 
and  declared  their  intention  not  to  try  it.  The 
defendant  insisted  that  the  jury  could  only 
give  damages  for  the  loss  of  service;  the  court 
ruled  otherwise,  and  placed  the  case  on  a  foot- 
ng  with  the  action  for  seduction.  On  a  motion 
?or  a  new  trial,  it  was  admitted  the  damages 
were  not  excessive,  if  the  jury  had  a  right  to 
take  both  actions  into  their  consideration;  and 
the  court,  on  the  niece  stipulating  not  to  pro 
:eed  in  her  action,  refused  to  grant  a  new  trial. 
But  it  is  obvious,  from  the  report  *of  [*4.'J1 
the  case,  the  result  would  have  been  dinVirnt 
without  this  stipulation;  in  effect,  I  think,  de- 
nying the  analogy  to  the  suit  for  seduction. 

Judgment  reversed;  venire  de  novo;  costs  to 
abide  event. 

Distinguished— 5  Barb.,  664. 

Commented  on— 15  N.  Y.,  419. 

Cited  in-4N.  Y.,  43;  5  Lans.,  457:  15  Barb..  249, 
280 ;  34  How.  Pr.,  450.  467  ;  1  E.  D.  S.,  293. 459 :  10  Leg. 
Obs.,  96;  52  Wis  ,  621;  17  Am.  Hep.,  662  (55  Mo..  459). 


NOTE.— Injuries  to  wife  or  child— Measure  of  dam- 
ages.   Sec  Ford  v.  Monroe,  20  Wend.,  210,  note. 
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THE  PEOPLE  v.  THE  PH(ENIX  BANK. 

Corporations — Banking  Company — Quo  War- 
ranto  for  Minuter — Legislature  Alone  Can 
Waive  Forfeiture — Appointment  of  Director. 

Where,  by  the  Act  of  incorporation  of  a  banking 
company,  the  Legislature  reserve  the  power  of  an- 
nually appointing  one  of  the  directors  of  the  insti- 
tution, and  an  information  in  the  nature  of  a  quo 
warrants  is  filed  against  the  company  foramisus.T, 
an  appointment  of  a  director  by  the  Governor  and 
Senate  subsequent  to  the  filing  of  the  information 
is  not  a  waiver  of  the  forfeiture.  The  Legislature 
alone  can  waive  such  forfeiture. 

Citations-2  T.  R.,  515,  568.  569 ;  3  T.  R.,  189  :  b  T. 
R.,  277 ;  9  Wend.,  351. 

TNFORMATION  in  the  nature  of  a  quo  -irnr- 
J.  ranlo  against  the  defendants  for  claiming  to 
be  and  acting  as  a  Corporation.  The  informa 
tion  was  filed  Mar.  25,  1838.  The  defendants 
pleaded  the  several  Acts  of  the  Legislature  by 
which  they  were  created  and  continued  a  Cor 
poration.  They  were  originally  incorporated 
by  the  name  of  the  New  York  Manufacturing 
Company.  Stat.  1812,  p.  509.  The  affairs  of 
the  Co.  were  to  be  managed  by  15  directors,  of 
whom  the  stockholders  were  to  choose  all  but 
one,  who  was  to  be  appointed  annually  by  the 
Council  of  Appointment,  in  behalf  of  the  State, 
and  was  to  hold  his  office  for  one  year,  and 
until  another  should  be  appointed  in  his  stead. 
Sees.  3,  5.  The  Corporation  subsequently  took 
its  present  name,  Stat.  1817,  p.  30,  sec.  4;  and 
in  1831,  the  charter  was  extended  until  1854, 
and  the  Co.  was  subjected  to  various  provis- 
ions of  the  Revised  Statutes,  and  to  the  Safety 
Fund  Law.  Stat.  1831,  p.  28. 

The  Atty-Gen.  put  in  62  replications,  each 
of  which  alleged  that  the  defendants  had  taken 

NOTE.— Corporations—  Waiver  of  forfeiture —Quo 
warranto  against. 

Ax  to  waiver  of  forfeiture,  in  connection  with  the 
above  case  of  People  v.  Phoenix  Bank,  see  People  v. 
Manhattan  Co.,  9  Wend.,  351. 

Quo  warranto  against  for  usurping  a  public  fran- 
chise. See  People  v.  Utica  Ins.  C.,  15  Johns.,  358, 
note ;  People  v.  Tibbete,  4  Cow.,  358,  note. 
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usury  on  making  a  loan  or  discount  in  the 
course  of  their  business  as  bankers.  The  Acts 
were  alleged  to  have  been  done  in  the  years 
1836  and  1837. 

Mar.  19,  1840,  the  defendants  rejoined,  that 
432*]  *on  the  10th  day  of  that  month,  Will- 
iam B.  Townsend  was  by  the  Governor  and 
Senate  nominated  and  appointed  a  director  of 
the  Co.  in  the  place  of  James  Campbell, whose 
term  of  office  had  expired;  that  he  was  com- 
missioned, and  had  entered  on  the  duties  of  his 
-office.  Verification,  etc.  The  Atty-Gen.  de- 
murred, and  the  defendants  joined  in  de- 
murrer. 

Messrs.  S.  A.  Foote  and  Willis  Hall, 
Atty-Gen.,  for  the  people. 

Messrs.  D.  Lord,  Jr.,  and  J.  Prescott 
Hall,  for  defendants. 

By  the  Court,  Bronson,  J.  No  question 
has  been  made  upon  the  sufficiency  of  the  rep- 
lications. The  case,  then,  comes  to  this:  the 
Atty-Gen.  alleges  that  the  defendants  have  for- 
feited their  corporate  privileges  by  taking 
usury.  The  defendants  answer,  that  a  state 
director  has  since  been  appointed  by  the  Gov- 
ernor and  Senate;  and  this  act,  they  insist, 
amounts  to  a  waiver  or  pardon  of  the  forfeit- 
ure. The  conclusion  does  not  follow  from 
the  premises. 

No  one  could  take  advantage  of  the  forfeit- 
ure in  a  collateral  manner.  It  could  only  be 
asserted  by  a  direct  legal  proceeding  on  the 
part  of  the  government  to  dissolve  the  Cor- 
poration. Notwithstanding  the  existing  cause 
of  forfeiture,  the  defendants  were  a  Corpora- 
tion de  facto,  and  might  continue  to  exercise 
their  franchise  until  judgment  of  ouster  should 
be  pronounced  against  them.  In  the  meantime, 
it  was  the  duty  of  the  Governor  and  Senate,  as 
well  as  all  others,  to  treat  the  defendants  as  a 
legally  existing  corporation.  The  appointment 
of  a  state  director  was,  therefore,  perfectly 
consistent  with  the  intention  to  continue  this 
prosecution,  and  insist  on  the  forfeiture. 

Should  it  be  conceded  that  the  Governor  and 
Senate  had  a  dispensing  power,  it  does  not  ap- 
pear that  the  power  has  been  exercised.  We 
are  not  authorized  to  follow  the  suggestion  of 
the  defendants'  counsel,  and  assume  that  the 
appointment  was  made  for  the  purpose  of 
433*]  waiving  the  forfeiture.  *There  is  no 
such  allegation  in  the  rejoinder;  and  besides, 
we  cannot  shut  our  eyes  to  the  fact  that  there 
was  another  and  a  sufficient  ground  for  the 
exercise  of  the  appointing  power.  Indeed,  if 
the  public  officers  believed  that  the  defendants 
had  violated  their  charter,  they  had  a  cogent 
reason  for  making  the  appointment,  to  the  end 
that  there  might  be  one  director  in  the  Board 
to  watch  over  the  public  interests  until  the  for- 
feiture could  be  asserted,  and  the  Corporation 
dissolved  in  the  forms  prescribed  by  law. 

Enough  has  been  said  to  dispose  of  this  case. 
But  I  must  not  be  understood  as  admitting  that 
the  Governor  and  Senate,  without  the  concur- 
rence also  of  the  Assembly,  had  any  dispens- 
ing power.  They  had  no"  more  authority  to 
waive  or  pardon  the  forfeiture  than  any  other 
public  officer  or  body  of  men.  Indeed,  the 
Atty-Gen.  had  more  power  over  this  matter 
than  the  Governor  and  Senate  united;  for  if  he 
refused  to  prosecute,  the  wrong  charged  upon 
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the  defendants  would  go  unpunished,  and  the 
Corporation  would  continue  to  exist  and  enjoy 
its  privileges  in  the  same  manner  as  though 
there  had  been  no  violation  of  the  charter. 
Still, the  neglect  to  prosecute  would  not  amount 
to  a  pardon;  it  could  only  operate  as  a  waiver 
so  long  as  the  omission  continued,  and  would 
be  no  answer  to  a  quo  warranto  whenever  he, 
or  his  successor  in  office,  might  choose  to  in- 
sist on  the  penalty. 

In  England,  where  corporations  may  be  cre- 
ated by  royal  charter,  the  King  can  pardon  a 
forfeiture,  by  granting  restitution;  but  he  has, 
I  think,  no  such  power  in  relation  to  corpora- 
tions created  by  Act  of  Parliament.  King  v. 
Amery,  2  T.  R.,  515,  568,  569;  Neirtlingv.  Fran- 
cis, 3  Id.,  189;  King  v.  Miller,  6  Id.,  277.  So 
here,  where  corporations  are  created  by  the 
Legislature,  that  body  can  waive  the  forfeiture, 
by  ratifying  and  confirming  the  original  grant. 
People  v.  Manhattan  Co.,  9  Wend.,  351.  But 
no  other  body  of  men  has  any  such  dispensing 
power.  The  franchise  is  granted  upon  con- 
dition that  it  shall  become  void  in  case  of  mis- 
user;  and  although  the  corporation  will  con- 
tinue to  exist  until  the  forfeiture  is  asserted  in 
the  forms  prescribed  by  law,  the  condition  can 
"only  be  changed,  or  the  penalty  re-  [*434 
leased,  by  the  power  which  made  the  original 
grant.  The  Legislature  may,  perhaps,  delegate 
its  authority  to  pardon  the  offense;  but  that 
has  not  been  done. 

The  rejoinder  does  not  show  that  any  act 
has  been  done  which  is  inconsistent  with  the 
assertion  of  the  forfeiture;  and  if  it  were  other- 
wise, the  Governor  and  Senate,  without  the 
concurrence  of  the  Assembly,  had  no  dispens- 
ing power. 

Judgment  for  the  people. 

Cited  in— 2  Hill,  175;  103  111.,  507;  45  Mo.,  542;  52 
Mo.,  580 ;  41  Am.  Dec.,  116  (5  Ark.,  604). 


COOPER  «.  STONE. 

Libel —  Comments  upon  Printed  Work — Privileged 
Communications — Question  for  Jury — Plead- 
ing. 

A  publication  commenting  upon  a  printed  work 
is  libelous  which  imputes  to  the  author  a  disregard 
of  justice  and  propriety  as  a  man,  represents  him  as 
infatuated  with  vanity,  mad  with  passion,  and  the 
apologist  from  force  of  sympathy  of  another  stig- 
matized with  ingratitude  and  perfidy ;  and  which 
also  charges  him  with  publishing  as  true,  statements 
and  evidence  falsified,  and  encomiums  retracted- 
So  held  on  demurrer  to  a  declaration,  the  court  rul- 
ing that  the  defendant  could  not  on  demurrer  claim 
his  communication  to  be  privileged  as  a  legitimate 
criticism ;  the  question  of  privilege  solely  apper- 
taining to  a  jury. 

Citations— 2  Pick.,  115 ;  35  Car.,  2 ;  Skinn.,  123, 124  ; 
1  Camp.,  354,  n. 

"nEMURRER  to  declaration  for  libel.  The 
jJ  declaration  states  that  the  plaintiff  is  the 
author  of  numerous  books,  and  among  the  rest 
of  a  certain  book  called  "Home  as  Found,"  and 
of  a  certain  other  book  called  "The  History  of 
the  Navy  of  the  United  States  of  America," 
both  of  which,  before  the  committing  of  the 


NOTE.— Libel  and  slander. 

Privileged  communications.    See  Ring  v.  Wheeler, 
7  Cow..  725 ;  Sewall  v.  Catlin,  3  Wend.,  291,  note. 
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grievances  by  the  defendant  hereinafter  men- 
tioned, were  printed  and  published;  and  which 
last  mentioned  book  contains,  among  other 
things,  a  true,  honest  and  impartial  narrative 
of  the  principal  occurrences  of  the  engagement 
between  the  British  and  American  squadrons 
ou  Lake  Erie  during  the  last  war  between  the 
t'nited  States  and  Great  Britain,  in  which  en- 
gagement Oliver  H.  Perry,  then  an  officer  in 
the  Navy  of  the  U.  S.,  commanded  the  Ameri- 
can squadron,  and  Jesse  D.  Elliott,  then  and 
now  an  officer  in  the  Navy  of  the  U.  S.,  com- 
manded one  of  the  vessels  of  the  American 
435*]  squadron  called  the  *"Niagara;"  yet 
that  the  defendant  well  knowing  the  premises, 
but  contriving  and  maliciously  intending  to  in- 
jure the  plaintiff  in  his  good  name,  fame  and 
credit,  and  to  bring  him  into  general  contempt, 
disgrace  and  infamy,  and  to  cause  it  to  be  sus- 
pected and  believed  that  the  plaintiff  had  in- 
tentionally and  from  unworthy  and  base  mo- 
tives, falsified  and  misrepresented  historical 
facts  in  the  narrative  of  the  engagement  be- 
tween the  British  and  American  squadrons  on 
Lake  Erie,  contained  in  the  history  of  the 
Navy,  etc.,  June  8,  1839,  at,  etc..  falsely, 
wickedly  and  maliciously  published,  in  a  news- 
paper called  the  "New  York  Commercial  Ad- 
vertiser," of  which  he  is  the  editor,  a  false, 
malicious  and  defamatory  libel,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning 
the  history  of  the  Navy  of  the  U.  S.  of  America, 
and  the  narrative  therein  contained  of  the  en- 
gagement between  the  British  and  American 
squadrons  on  Lake  Erie.  The  plaintiff  then 
set  forth  with  proper  innuendoes  the  follow- 
ing libel:  "Cooper's  Naval  History.  Although 
the  same  courtesy  has  not  been  extended  to  us 
in  regard  to  this  book  by  its  publishers  which 
we  uniformly  experienced  from  them  on  sim- 
ilar occasions,  before  we  committed  any  criti- 
cisms upon  Mr.  Cooper  or  his  works,  and  what 
we  have  since  continued  to  experience  with  re- 
spect to  the  works  published  by  them  of  other 
authors;  yet  we  felt  so  much  interest  in  the 
subject  as  to  induce  us,  notwithstanding  this 
neglect,  which,  as  we  do  not  impute  it  to  the 
worthy  book-sellers,  is  upon  the  whole  rather 
flattering,  to  obtain  this  last  work  of  Mr.  Coop- 
er's in  spite  of  his  prohibition,  and  to  give  it 
early,  deliberate  and  candid  perusal.  Little  as 
we  owe  to  the  author  on  the  score  of  personal 
consideration,  and  great  as  had  been  our  dis- 
appointment from  many  of  his  late  publica- 
tions, the  expression  of  which  had.  as  we 
found,  provoked  his  resentment,  we  still  cher- 
ished the  hope  that  with  the  elevated  theme  he 
had  now  chosen,  he  would  rise  above  the  per- 
sonal feelings  and  political  prejudices  that  dis- 
figure those  of  his  preceding  works  to  which 
we  have  alluded.  We  had  hoped  that  on  this 
occasion  Mr.  Cooper — to  use  a  sea  phrase  as  he 
does,  in  a  sense  that  a  seaman  never  used  it  in 
— would  'go  aloft'  instead  of  remaining  in  the 
436*]  *cockpit.  We  even  believed  it  possible, 
that  finding  the  subject  congenial  with  his 
early  tastes  and  pursuits,  he  would,  if  not  ani- 
mated by  it  to  the  noblest  efforts,  at  least  avoid 
the  rocks  and  quicksands,  which  had  already 
well  nigh  made  shipwreck  of  his  reputation  as 
a  writer,  and  regain  a  footing  upon  that  strand, 
whence  he  first  launched  his  gallant  little  bark 
upon  a  sea  which,  to  young  and  rash  advent- 
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urers,  especially  if  they  belong  by  nature  as 
well  as  by  profession  to  the  irritable  genus,  is 
apt  to  prove  a  'sea  of  troubles.'  We  must  con- 
fess, however,  that  we  were  not  without  some 
misgivings.  We  had  heard  it  rumored  that  the 
Naval  History  of  the  U.  S.  was  to  contain,  if 
not  a  vindication  of  the  conduct  of  Captain 
Elliott  in  the  action  on  Lake  Erie,  at  all  events 
a  much  more  favorable  view  of  it  than  had 
been  presented  to  the  public  by  his  command- 
ing officer,  the  late  Commodore  Perry.  But 
with  all  our  experience  of  the  waywardness, 
inconsistency  and  love  of  paradox  which  had 
distinguished  the  author  of  'Home  as  Found,' 
we  could  hardly  persuade  ourselves  that  he 
had  become  so  utterly  regardless  of  justice  and 
propriety  as  a  man,  so  callous  to  the  percep- 
tions of  good  taste  as  a  writer,  so  insensible  to 
his  obligations  and  responsibility  as  a  historian, 
and  so  reckless  of  his  character  as  a  public 
candidate  for  literary  distinction  and  immortal 
fame,  as  to  forego  and  disregard  the  oppor- 
tunity of  retrieving  in  some  degree  the  reputa- 
tion and  standing  which  he  must  have  been 
conscious  of  having  lost.  We  were  certainly 
not  prepared  to  find  that  the  infatuation  of 
vanity  or  the  madness  of  passion  could  lead 
him  to  pervert  such  an  opportunity  to  the  low 
and  paltry  purpose  of  bolstering  up  the  char- 
acter of  a  political  partizan,  an  official  syco- 
phant, and  to  degrade  the  name  and  object  of 
history  in  a  work  claiming  by  its  title  to  be 
national  in  its  design,  by  salving  the  wounded 
reputation  of  an  individual  who,  from  the  time 
of  the  transaction  referred  to  by  his  apologist, 
has  been  regarded  as  one  doing  at  best  but 
doubtful  credit  to  his  profession — and  who 
owes  his  continuance  in  the  service,  after  the 
events  of  that  day,  solely  to  the  forbearance 
and  magnanimity  of  his  superior,  which  he 
subsequently  requited  with  ingratitude  and 
perfidy.  *We  have  indeed  been  disap-  [*437 
pointed,  however  faint  were  our  hopes;  and 
we  acknowledge  that  we  were  deceived  in  our 
estimation  of  the  discretion,  taste,  judgment, 
tact  and  sensibility  of  Mr.  Cooper,  however 
doubtful  we  had  felt  as  to  his  possession  of 
any  one  of  these  qualities.  But  we  must  con- 
sole ourselves  with  the  reflection,  that  the 
power  of  sympathy  is  sometimes  irresistible. 
Not  content  with  leaving  the  character  and 
conduct  of  Captain  Elliott  where  his  gallant 
commander  was  content  to  leave  them — to  be 
judged  by  the  official  report  of  the  engagement, 
in  which  most  assuredly  he  distinguished  him- 
self— his  advocate,  by  traveling  beyond  that 
record  and  ascribing  to  him  at  least  an  equal 
meed  of  glory  with  that  which  as  a  historian 
he  assigns  to  Captain  Perry,  has  but  repeated 
the  insane  attempt  which  his  hero  had  before 
resorted  to — of  provoking  an  inquiry.  But 
the  patron  is  worthy  of  his  client.  Neither  of 
them,  it  seems,  was  satisfied  to  let  the  cause 
rest  upon  the  documentary  evidence;  and  both 
of  them,  we  suspect,  will  live  to  repent  their 
indiscretion.  We  had  supposed  that  such  had 
long  been  the  case  with  the  latter,  but  the  zeal 
of  his  apologist  affords  evidence  of  a  relapse. 
Can  either  of  them  have  forgotten  the  exposure 
extorted  some  eighteen  years  ago  from  Com. 
Perry  and  his  friends?  As  to  Captain  Elliott, 
anxiously  as  he  may  have  desired  it,  he  must 
have  found  it  impossible.  But  perhaps  both. 
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he  and  bis  defender  have  imagined  that  the 
memory  of  the  public  was  not  so  tenacious. 
The  latter  cannot  be  allowed  to  plead  igno- 
rance, as  all  the  documents  relative  to  the  sub- 
ject are  to  be  found  on  the  files  of  the  Navy 
Department,  to  which  he  had  access.  The 
conduct,  therefore,  both  of  the  author  and  of 
the  actor  on  this  occasion,  can  be  accounted 
for  only  on  the  supposition  that  quern  Deus 
vult  perdere  prius  dementat ;  and  our  readers 
will  be  better  enabled  to  decide  upon  the  jus- 
tice of  applying  to  them  this  familiar  adage, 
by  the  extracts  which  we  shall  hereafter  give 
from  some  of  these  documents." 

The  declaration  contains  a  second  count, 
setting  forth  another  publication  in  "The  New 
York  Commercial  Advertiser"  which  appeared 
June  19,  1839,  in  these  words:  "But  Mr.  Coop- 
er, who  has  long  been  regarded  as  his  own 
438*]  *worst  enemy,  has  on  this  occasion 
proved  himself  the  worst  enemy  also  of  his 
friend.  After  the  lapse  of  eighteen  years,  he 
has  thought  proper  to  revive  the  memory  of 
events  which  for  the  reputation  and  interest  of 
that  friend  should  have  been  buried  in  oblivion 
— and  after  a  whole  generation  nearly  has 
passed  away,  and  many  of  the  witnesses  of  the 
transaction'had  gone  with  it,  he  has  deliber- 
ately penned  an  account  of  it,  intended  for  pos- 
terity; from  the  statements  of  Captain  Elliott 
and  the  evidence  of  his  witnesses,  and  quoted 
iu  their  support  the  official  encomium  of  Com. 
Perry,  without  affording  the  least  hint  or  inti- 
mation to  the  readers  of  his  history  that  the 
former  had  been  falsified,  and  the  latter  re- 
tracted. Unfortunately  for  his  purpose,  but 
most  providentially  for  the  fame  of  one  of  the 
most  able  and  gallant  of  our  naval  heroes,  he 
was  provoked  in  his  lifetime  to  perpetuate  the 
testimony  which  we  have  now  adduced,  to  vin- 
dicate his  conduct — not  from  the  aspersions  of 
a  malignant  rival,  for  his  envenomed  shafts 
had  fallen  harmless  from  the  panoply  of  truth 
and  honor  in  which  the  character  he  assailed 
was  armed — but  from  the  partial  and  deceptive 
representations,  and  the  gratuitous  and  insidi- 
ous defense  of  one  who  has  assumed  the  office 
and  responsibility  of  a  historian,  and  hopes 
that  his  work  may  be  appealed  to  as  an  au- 
thentic record,  by  future  generations  and  to 
the  latest  age.  It  shall  not  be  our  fault  if  the 
bane  be  not  accompanied  by  the  antidote." 
The  declaration  then  concludes  in  the  usual 
form. 

The  defendant  put  in  a  separate  demurrer  to 
each  count  of  the  .declaration,  and  the  plaintiff 
joined  in  demurrer.  The  cause  was  argued  by, 

Mr.  R.  Cooper,  counsel  for  the  plaintiff, 
and  by  the  plaintiff,  Mr.  J.  Fenimore  Coop- 
er, in  pro.  per. 

Messrs.  C.  P.  Kirkland  and  M.  J.  Bid- 
well,  for  defendant. 

By  the  Court,  Cowen,  J.  The  matter  as  set 
forth  in  either  coun,t  is  denied  by  the  defend- 
ant to  be  libelous.  It  is  alleged  to  be  false  and 
malicious,  and  to  have  been  published  by  him 
439*]*with  intent  to  injure  the  plaintiff  and 
bring  him  into  general  contempt,  disgrace  and 
ignominy.  These  allegations  are  admitted  by 
the  demurrer,  and  the  question  is  whether  the 
matter  necessarily  had  the  tendency  imputed 
to  it  by  the  pleader.  The  declaration  recites 
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that  the  plaintiff  was  the  author,  among  other 
and  previous  books,  of  the  history  of  the  Navy 
of  the  U.  S.,  the  latter  containing  a  true  and 
impartial  narrative  of  the  battle  of  Lake  Erie; 
and  avers  that  the  libels  were  published  of  and 
concerning  this  part  of  the  history,  and  of  and 
concerning  the  plaintiff.  One  object  of  both  is 
obvious.  It  was  to  impeach  the  truth  of  the 
narrative  as  being  less  favorable  to  Com.  Perry 
than  his  conduct  on  that  occasion  called  for  ; 
and  more  so  to  Capt.  Elliott,  who  was  a  sub- 
ordinate officer  engaged  in  the  same  battle. 

The  libel  in  the  first  count,  speaking  in  ref- 
erence to  the  general  subject  of  the  history, 
and  especially  the  favorable  point  of  view  in 
which  it  places  the  conduct  of  Capt.  Elliot,  al- 
ludes to  a  hope  entertained  by  the  defendant, 
that  the  plaintiff  would,  in  his  history,  have 
risen  above  the  personal  feelings  and  political 
prejudices  by  which  his  preceding  works  had 
been  disfigured.  It  speaks  of  a  rumor  that  the 
history  was  to  contain  a  more  favorable  view 
of  Capt.  Elliott's  conduct  than  had  been  given 
by  Com.  Perry  at  the  time;  but  the  defendant 
qould  hardly  persuade  himself  that  the  plaint 
iff  had  become  so  utterly  regardless  of  justice 
and  propriety  as  a  man,  so  insensible  to  his  ob- 
ligations and  responsibility  as  ahistorian,  etc., 
as  to  forego  the  chance  of  retrieving  the  repu- 
tation he  must  have  been  conscious  of  having 
lost.  The  defendant  was  not  prepared  to  find 
that  the  infatuation  of  vanity  or  the  madness 
of  passion  could  lead  the  plaintiff  to  pervert 
such  an  opportunity  to  the  low  and  paltry  pur- 
pose of  bolstering  up  the  character  of  a  politi- 
cal partizan,  an  official  sycophant;  and  to  de- 
grade the  name  and  object  of  history,  etc.,  by 
salving  the  wounded  reputation  of  one  who 
had  been  regarded  as  of  doubtful  credit  in  his 
profession  ;  one  who,  after  the  events  of  the 
battle,  owed  his  continuance  in  the  service  to 
the  forbearance  of  Com.  Perry,  which  he  re- 
quited with  ingratitude  *and  perfidy.  [*44O 
The  defendant  then  says  he  had,  indeed,  been 
disappointed,  but  must  be  consoled  that  the 
power  of  sympathy  is  sometimes  irresistible. 
The  patron  is  worthy  of  his  client.  Perhaps 
both  Capt.  Elliott  and  his  defender  had  under- 
rated the  memory  of  the  public.  The  plaintiff 
could  not  be  allowed  to  plead  ignorance,  as  all 
the  documents  relative  to  the  subject  were  to 
be  found  on  the  files  of  the  Navy  Department, 
to  which  he  had  access. 

We  are  thus  presented  with  a  series  of  re- 
marks distinctly  imputing  to  the  plaintiff  a 
disregard  of  justice  and  propriety,  an  insensi- 
bility to  his  obligations  as  a  historian,  the  in- 
fatuation of  vanity,  the  madness  of  passion, and 
low  and  paltry  purposes.  They  present  him  as 
holding  an  affinity,  and  standing  on  a  level 
with,  and  vindicating  and  bolstering  up  the 
character  of  an  official  sycophant,  an  officer 
unworthy  of  his  place,  a  man  guilty  of  ingrat- 
itude and  perfidy.  With  such  a  man  the  sym- 
pathy of  the  plaintiff  is  represented  to  be  irre- 
sistible, the  patron  as  worthy  of  his  client;  and 
finally,  the  plaintiff  is  accused  more  directly, 
of  palming  falsehood  upon  the  world  in  the 
name  of  history. 

The  slander  is  somewhat  diluted,  by  being 
mixed  up  with  a  small  portion  of  what  may, 
perhaps,  be  legitimate  commentary  on  that 
branch  of  the  history  in  which  it  professes  to 
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have  found  aliment  for  its  grossness.  The  de- 
famatory matter  is,  however,  easy  of  extrac- 
tion, and,  when  concentrated,  fully  answers  to 
the  definition  of  a  libel  upon  a  private  person. 
This  definition  may  be  found  in  any  book 
which  treats  of  the  subject.  It  means  a  contu 
melius  or  reproachful  publication  against  a 
person;  any  malicious  publication,  tending  to 
blacken  his  reputation,  or  expose  him  to  pub 
lie  hatred,  contempt  or  ridicule.  Vide,  2  Pick., 
115,  per  Lincoln,  J. 

In  the  second  count  the  defendant  represents 
the  plaintiff  as  deliberately  penning  an  untrue 
account  of  the  battle,  intended  for  posterity, 
and  derived  from  evidence  which  had  been 
falsified  or  retracted,  without  the  least  hint  or 
intimation  of  the  latter.  The  defendant  speaks 
of  its  being  unfortunate  for  the  plaintiff's  pur- 
pose that  Com.  Perry  had  himself  disclosed  the 
truth ;  and  declares  that  the  defendant  adduced 
441*]*the  statements  of  Com.  Perry  to  vindi- 
cate him  from  the  partial  and  deceptive  repre- 
sentations, and  the  gratuitous  and  insidious 
defense  instituted  by  the  plaintiff,  who  had  as- 
sumed the  office  and  responsibility  of  a  histo* 
rian.  The  libelous  matter  set  forth  in  this  count 
is  less  extended  and  less  loaded  with  epithets 
than  the  first.  It  is,  however,  sufficiently  ob- 
vious. It  charges  the  plaintiff  with  falsehood, 
an  imputation  which,  whqn  published  in  a 
written  or  printed  form,  has  been  holden  libel- 
ous ever  since  Austin  v.  Culpeper  was  decided, 
in  35  Car.  2,  Skinn.,  123.  The  case  of  King  v. 
Lake  is  there  mentioned  wherein  it  was  ad- 
judged that,  to  say  of  a  man  in  a  petition  print- 
ed and  published,  that  he  is  an  unjust  man,  is 
slanderous,  and  an  action  lies;  and  the  judg- 
ment in  that  case  was  affirmed  on  a  writ  of  er-. 
ror.  Skinn.,  124.  By  way  of  illustration,  the 
court  remarked,  that  merely  to  say  of  a  man 
he  is  dishonest,  is  not  actionable,  yet  to  pub 
lish  so,  or  put  it  upon  the  posts  is  actionable. 
Id. 

Assuming  the  articles  to  be  libelous  in  them- 
selves, the  only  answer  given  on  the  argument 
was,  that  the  plaintiff  appearing  by  the  decla- 
ration to  be  an  author  and  the  defendant  an 
editor,  and  the  libel  treating  of  the  plaintiff  as 
an  author,  it  is  thus  on  the  face  of  the  decla- 
ration shown  to  be  a  publication  absolutely 
privileged.  To  maintain  this  position,  Carr  v. 
Hood,  1  Camp.,  354,  n.,was  relied  upon.  That 
case  was  tried  at  Nin  Prius.  The  plaintiff 
complained  that  he  had  been  personally  slan- 
dered, under  the  pretense  of  reviewing  his 
works  ;  and  it  was  put  to  the  jury  that  if  the 
criticism  were  fair  and  just,  ana  reflected  upon 
the  plaintiff's  character  no  further  than  it  was 
truly  presented  by  his  works,  the  defendant 
was  justifiable  even  though  he  had  ridiculed 
the  plaintiff.  It  is  unnecessary  to  pronounce 
whether  that  case  may  not  have  gone  too  far, 
because  no  one  will  pretend  that  the  privilege 
of  the  press  can  warrantably  be.  perverted  to 
the  purposes  of  willfully  and  falsely  assailing 
the  character  of  any  man.  To  say  that  he  is 
an  author,  editor  or  reviewer,  is  but  saying 
that  he  is  engaged  in  a  profession  which  has 
been  and  may  be  made  eminently  useful  to 
mankind,  and  which  would,  therefore,  seem  to 
442*]  *call  for  peculiar  protection  and  en- 
couragement. That  the  law  should  allow  his 


productions  to  be  criticised  with  great  free- 
dom, is  not  dcnird.  If  he  has  made  himself 
ridiculous  by  his  writings, he  may  be  ridiculed ; 
if  they  show  him  to  be  vicious,  his  reviewer 
may  say  so.  But  the  latter  has  no  right,  there- 
fore, to  violate  the  truth  in  either  respect.  The 
difficulty  of  sustaining  this  demurrer  lies  in  its 
admitting  that  the  plaintiff's  moral  character 
has  been  falsely  and  maliciously  assailed  by 
the  defendant.  This  being  imputed  in  the  dec- 
laration, it  behooved  him  to  show  that  what  he 
said  was  true,  or,  at  least,  that  it  was  no  more 
than  a  fair  deduction  from  the  plaintiff's  works. 
The  question  is  one  of  good  faith.  It  is  always 
so  in  case  of  the  highest  and  most  absolutely 
privileged  communications.  The  claim  of  priv- 
ilege can,  therefore,  be  settled  only  by  a  jury. 
I  do  not  speak  of  criticism  upon  the  works  of 
an  author  in  the  abstract;  for  this  1  admit  no 
action  can  lie.  Certainly  not,  unless  the  crit- 
icism be  grossly  false  and  work  a  special  dam- 
age to  the  proprietor  of  the  book  at  which  the 
strictures  are  levelled.  The  book  cannot  be 
plaintiff.  I  speak  of  attacks  on  the  moral  char- 
acter of  the  author;  and  I  will  not  stop  to  weigh 
the  argument  which  would  disfranchise  him, 
because  he  happens  to  be  an  author. 

This  is,  I  believe,  the  first  attempt  to  try  the 
question  of  privilege  by  a  demurrer  to  the  dec- 
laration. Something  was  said  on  the  argument, 
of  the  declaration  failing  to  point  and  apply 
the  imputed  slander  by  proper  explanations. 
This  is  never  necessary  where  the  words  are 
plain  in  themselves.  It  is  difficult  to  read  the 
articles  as  set  forth  in  the  counts  without  see 
ing  at  once  that  they  are  direct  and  undis- 
guised attacks  upon  the  moral  character  of  the 
plaintiff  by  name. 

Judgment  for  plaintiff  on  demurrer,  leave,  etc. 

Cited  in— 46  N.  Y.,  431  (7  Am.  Rep.,  382) ;  81  N.  Y., 
125:  3  Bos.,  246;  3  Rob.,  294. 


*JACKSON,  ex  dem.  GENET  ET  AL.,  [*443 

v. 
WOOD. 

Ejectment — Recovery  of  Mesne  Pi-ofite  for  Six 
Years  Only — Interest — Statutes. 

Since,  as  before,  the  Revised  Statutes,  a  plaintiff 
in  ejectment  is  entitled  to  recover  me«ne  profits  only 
for  the  period  of  six  years;  and  now  he  is  limited  to 
that  period,  although  the  Statute  of  Limitations  be 
not  pleaded. 

In  ascertaining  the  mexne  profits  or  the  rente  of 
premises  situate  in  the  City  of  N.  Y.,  interest  may 
be  computed  upon  rents  from  the  expiration  of  the 
quarter-days,  instead  of  the  expiration  of  the  year. 

Citations— Bull.  N.  P.,  88,  668;  8  Wend.,  599;  Saund. 
PI.  &Ev.,668: 13  Johns..  50; 2  R.  S.,  236,  sees.  44,  48,  50, 
54;  Selw.,  510, 5«7;  1  Johns.  Cas.,  283;  2  Bao.,  437;  1  R. 
S..  736. 

MESNE  profits  in  ejectment.  In  May  Term. 
1835,  the  plaintiff  recovered  judgment  in 
this  court  in  an  action  of  .ejectment  brought 
for  the  recovery  of  certain  premises  situate  in 
the  City  of  N.Y., which  judgment  was  affirmed 
in  the  Court  for  the  Correction  of  Errors  Dec. 
30,  1837,  and  the  proceedings  remitted  to  this 
court.  The  plaintiff  thereupon  made  a  sug 
gestion  upon  the  record  that  he  claimed  from 
the  defendant  $20,000,in  which  sum  he  alleged 
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the  defendant  was  indebted  to  him  for  the 
use  and  occupation  of  the  premises  specified 
in  the  first  count  of  the  declaration  in  eject- 
ment, from  Mar.  16,  1818,  until  May  4, 
1835,  when  the  judgment  of  this  court  was 
rendered,  during  all  which  time,  the  plaint- 
iff alleged,  the  defendant  enjoyed  the  mesne 
profits  of  the  premises  recovered,  the  value  of 
which  profits  he  alleged  amounted  to  the  said 
sum  of  $20,000,  and  then  set  forth  a  promise. 
The  plaintiff  also  claimed  $5,000  for  the  use 
and  occupation  of  the  premises  from  May  4, 
1835,  to  Mar.  1,  1838,  during  which  time  he 
-was  delayed  in  having  execution  by  the  prose- 
cution of  the  writ  of  error.  Similar  sugges- 
tions were  made  under  other  counts  in  the  dec- 
laration in  ejectment.  The  defendant  pleaded 
non  assumpsit  to  the  suggestions,  and  gave  no- 
tice with  his  plea  that  on  the  trial  of  the  cause 
he  would  prove  that  during  his  occupation  of 
the  premises  he  had  made  permanent  improve- 
ments to  an  amount  equal  to  the  plaintiff's 
claim.  The  cause  was  heard  by  referees,  who 
made  a  special  report,  that  if  the  plaintiff  was 
entitled  to  recover  mesne  profits  from  Mar.  If 
1822,  the  day  when  the  defendant  went  into 
444*]  possession  of  the  *premises,  the  sum 
due  to  the  plaintiff  was  $13,800  ;  but  if  the 
plaintiff  was  only  entitled  to  recover  for  the 
period  of  6  years  next  before  the  rendition  of 
the  judgment  in  this  court  in  the  action  of 
ejectment,  and  for  the  period  of  2  years  and  7 
mouths  thereafter,  during  the  pendency  of  the 
writ  of  error,  then  the  sum  due  to  the  plaint- 
iff was  $7,289.04.  The  referees  also  reported 
that  they  had  computed  interest  upon  the  rents 
from  the  expiration  of  each  quarter-day,  and 
that  if  the  court  should  be  of  opinion  that  the 
interest  should  be  computed  from  the  expira- 
tion of  each  year,  and  not  from  the  expiration 
of  each  quarter-day,  then  the  above  sums  should 
be  reduced,  in  the  one  case  to  $13,509,  and  in 
the  other  to  $7,159.04. 

Mr.  S.  Stevens,  for  the  plaintiff,  on  the 
coming  in  of  the  report,  moved  for  judgment 
for  the  largest  sum  specified  in  the  report. 

Messrs.  J.  Slosson  and  B.  F.  Butler, 
contra. 

By  the  Court,  Nelson,  Ch.  J.  The  impor. 
tant  question  in  the  case  is, whether  the  plaint, 
iff  is  entitled  to  recover  for  mesne  profits  be. 
yond  6  years. 

Before  the  Revised  Statutes,  it  was  well  set- 
tled, that  in  the  action  of  trespass,  the  claim 
could  not  be  extended  beyond  that  length  of 
time  before  commencement  of  the  suit.  Bull. 
N.  P.,  568 ;  Saund.  PI.  &  Ev.,  668  ;  8  Wend., 
599  ;  13  Johns.,  50.  But  it  was  necessary  to 
plead  the  Statute  of  Limitations. 

A  suggestion  upon  the  record  of  judgment 
in  ejectment  is  now  substituted  in  lieu  of  the 
action  of  trespass.  2  R.  S.,  236,  sees.  44,  54. 
And  it  seems  reasonable  to  conclude,  unless 
there  is  something  in  these  provisions  extend- 
ing the  time  beyond  which  a  recovery  could 
formerly  be  had,  that  the  old  rule  in  this  re- 
spect was  not  intended  to  be  altered.  The  rea- 
sons for  the  limitation  are  as  applicable  to  the 
new  as  to  the  old  remedy.  But  we  are  not  left 
to  construction  or  conjecture  as  to  the  inten- 
tion of  the  Legislature;  for  the  50th  section  dc- 
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clares  that  the  plaintiff  shall  not  be  entitled  to 
*recover  the  rents  and  profits  of  the  [*445 
land  recovered,  for  any  longer  term  than  6 
years. 

It  has  been  argued  that  this  was  intended  to 
limit  the  right  to  the  mesne  profits  which  had 
accrued  previous  to  the  commencement  of  the 
ejectment;  that  the  suggestion  is  but  a  contin- 
uation of  that  suit  and,  therefore,  carries  the 
claim,  as  of  course,  back  to  that  period.  This 
statute  remedy  is  supposed  to  be  analogous  to 
the  one  in  the  old  action  of  ejectment,  in  which 
damages  were  recoverable.  I  see  nothing  in 
the  provisions  of  the  statute  warranting  this 
view.  The  principle  contended  for  is  entirely 
new  in  this  State,  and  if  the  Legislature  had 
intended  to  engraft  it  upon  our  law,  it  is  but 
reasonable  to  suppose,  they  would  have  dis- 
tinctly put  it  forth.  For  a  long  time,  perhaps 
soon  after  the  plaintiff  was  allowed  to  recover 
the  term  in  ejectment,  it  has  been  regarded  as 
an  action  for  the  trial  of  the  title  only,  and 
the  damages  were  nearly  nominal.  Selw.,  510, 
567;  Van  Alen  v.  Rogers,  1  Johns.  Gas.,  283; 
Bull.  N.  P.,  88;  2  Bac.,  437.  The  case  of  Van 
Alen  v.  Rogers  shows  that  as  early  as  1800  the 
action  of  ejectment  was  thus  understood  by 
this  court.  Very  express  provisions,  therefore, 
might  be  expected,  if  it  had  been  intended  to 
revive  this  long  exploded  practice. 

It  is  also  apparent  from  the  provisions  pre- 
ceding the  50th  section,  that  the  restriction 
was  intended  to  limit  the  recovery  to  the  6 
years.  They  prescribed  the  mode  in  which 
the  issue  shall  be  formed  in  pursuance  of  the 
suggestion,  and  the  principles  that  shall  govern 
the  trial.  The  plaintiff  is  required  to  establish, 
and  the  defendant  may  controvert  the  time 
when  he  entered  into  possession,  and  during 
which  he  enjoyed  the  mesne  profits,  and  the 
value  thereof ;  he  may  set  off  permanent  im- 
provements, etc.  The  50th  section  then  fol- 
lows, declaring  the  plaintiff  shall  not  be  en- 
titled to  recover  the  rents  and  profits  for  a 
longer  term  than  6  years,  obviously  enough 
referring  to  the  whole  time  for  which  a  recov- 
ery may  be  had  in  pursuance  of  these  proceed- 
ings by  suggestion. 

But  it  is  urged  if  this  remedy  be  intended 
simply  as  a  substitute  for  the  action  of  tres- 
pass, then  the  plaintiff  is  entitled  *to  [*446 
recover  for  the  longest  period  in  this  particular 
case,  because  the  Statute  of  Limitations  has 
not  been  pleaded.  This  is  true,  unless  the  Re- 
vised Statutes  have  dispensed  with  the  plea  in 
respect  to  this  proceeding.  I  am  of  opinion 
they  have.  The  principle  of  the  50th  section 
enters  into  and  governs  the  remedy  here  given 
to  the  plaintiff;  it  is  an  express  restriction  upon 
him,  and  forms  part  of  the  system.  He  can 
no  more  go  beyond  it  on  an  objection,  than  he 
can  recover  the  mesne  profits  without  comply- 
ing with  the  requisites  prescribed  in  the  48th 
section.  The  language  of  the  general  Statute 
of  Limitations  is  altogether  different;  it  refers 
to  the  time  within  which  the  respective  actions 
shall  be  commenced.  This  declares  the  plaint- 
iff shall  not  be  entitled  to  the  rents  and  profits 
for  a  longer  term  than  6  years;  and  if  we  may 
refer  to  "the  revisers'  notes,  the  section  was 
made  thus  explicit  to  avoid  the  necessity  of 
pleading  the  statute, 
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As  rents  in  the  City  of  N.  Y.,  where  these 
premises  are  situate,  are  payable  at  the  usual 
quarter  days,  1  R.  S.,  786,  1  think  the  referees, 
in  ascertaining  the  value  of  the  mesne  profits, 
were  warranted  in  adding  to  the  annual  rent, 
the  interest  quarterly.  So  much  the  plaintiff 
has  lost,  and  the  defendant  enjoyed,  by  means 
of  the  wrongful  possession.  The  aggregate 
sum  for  the  six  years  constitute  the  exact  meme 
profits  upon  the  basis  of  the  annual  rents 
agreed  upon.  I  think  the  plaintiff,  therefore, 
entitled  to  judgment  for  $7,289.04. 

Judgment  accordingly. 

Cited  in— 11  N.  Y.,  230 ;  38  N.  Y.,  151 :  6  Trans.  App., 
113 ;  2  Lans.,  427  ;  9  Hun,  329 ;  2  Barb.,  ««6 ;  9  Barb., 
494 ;  46  Barb.,  684 ;  67  How.  Pr.,  176. 


447*]       *BUTLER  t>.  TUCKER. 

Pleading— Contract  far  Work  to  be  Done  to  Sat- 
isfaction of  tfie  Other  Party  and  that  of  Third 
Parties. 

Where  one  party  enters  into  a  contract  for  the 
doing  of  work,  and  binds  himself  that  the  whole 
shall  be  done  and  completed  to  the  entire  satisfac- 
tion of  the  other  party  and  of  third  persons,  in  an 
action  to  recover  the  price  stipulated  to  be  paid  for 
the  work,  it  is  necessary  to  aver  in  pleading  that 
the  work  was  done  to  the  satisfaction  of  the  arbi- 
ters designated  in  the  contract;  though  it  seems 
the  plaintiff  need  not  aver  that  the  work  was  done 
to  the  satisfaction  of  the  other  party,  and  that  in 
respect  to  that  stipulation  it  would  be  enough  to 
aver  that  the  work  was  done  pursuant  to  the  con- 
tract. 

Citations-6  T.  R.,  710 ;  15  Wend.,  89,  90,  92 ;  9  Bing., 
672;  9  Pet.,  319;  1  Chit.  PI.,  312;  2  H.  Bl.,  389;  10 
Johns.,  203. 

DEMURRER  to  replication.  The  plaintiff 
declared  in  covenant  on  sealed  articles  of 
agreement,  dated  Oct.  14,  1837,  between  the 
defendant  of  the  first  part  and  the  plaintiff  of 
the  second  part.  The  plaintiff  covenanted  to 
furnish  all  and  singular  the  granite  required 
for  a  certain  building  to  be  called  the  Leake 
and  Watts  Orphan  Asylum,  to  be  erected  at 
Bloomingdale,  in  the  12th  Ward  of  the  City  of 
N.  Y.,  agreeable  to  the  plans  and  the  follow- 
ing specifications,  to  wit:  etc. (giving  the  speci- 
fications), the  whole  to  be  of  the  best  quality 
of  Connecticut  granite,  at  least  equal  to  the 
specimen  shown  to  the  building  committee, 
and  to  be  cut  in  the  best  manner,  and  to  be 
delivered  at  the  said  building  at  Bloomingdale, 
and  the  whole  to  be  done  and  completed  to  the 
entire  satisfaction  of  the  said  first  party  and  of 
the  building  committee,  and  to  be  furnished 
as  fast  as  may  be  required  by  the  defendant. 
For  the  true  and  faithful  performance  of  all 
the  covenants  and  agreements  to  be  kept  and 
performed  by  the  plaintiff,  the  defendant  on 
his  part  covenanted  to  pay  the  plaintiff  $10,- 
000.  as  follows,  to  wit:  $1,100  when  all  the 
ashlar  to  the  top  of  the  sill  course  is  completed 
and  delivered  at  the  building;  further  sums 
were  then  mentioned  to  be  paid  at  different 
stages  in  the  progress  of  the  building,  conclud- 
ing as  follows:  and  $1,600  "when  the  whole  is 
completed  to  the  entire  satisfaction  of  the  said 
first  party  and  the  building  committee  as  afore- 
said." 

The  plaintiff  in  his  declaration  averred  that 
he  had  delivered  at  the  building  all  the  ashlar 
448*]  to  the  top  of  Ihe  sill  *course,  and  al 
leged  for  breach  of  the  defendant's  covenant 
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that  he  had  not  paid  the  first  installment  of 
$1.100. 

The  defendant,  after  craving  oyer  and  set- 
ting out  the  articles,  pleaded  in  his  second  plea 
that  the  plaintiff  did  not,  according  to  the 
covenant  on  his  part,  deliver  at  the  building  a 
sufficient  quantity  of  ashlar  of  Connecticut 
granite  to  the  top  of  the  sill  course,  equal  to 
the  specimen  in  the  articles  mentioned,  done 
and  completed  to  the  satisfaction  of  the  build- 
ing committee  in  the  articles  mentioned.  Veri- 
fication, etc.  Third  plea,  that  the  plaintiff 
neglected  and  refused  to  complete  and  deliver 
at  the  building  the  ashlar  necessary  and  re- 
quired to  build  said  building  to  the  top  of  the 
sill  course,  of  the  best  quality  of  Connecticut 
granite,  equal  to  the  specimen,  etc.,  and  cut  in 
the  best  manner,  and  done  and  completed  to 
the  satisfaction  of  the  building  committee,  con- 
trary, etc.  Verification,  etc. 

The  plaintiff  replied  to  the  second  plea  that 
he  did,  according  to  the  covenants  on  his  part 
and  the  true  intent  and  meaning  thereof,  fur- 
nish and  deliver  at  the  building  a  sufficient 
quantity  of  ashlar  of  Connecticut  granite  to 
the  top  of  the  sill  course,  equal  to  the  speci- 
men in  the  articles  mentioned,  concluding  to 
the  country;  and  to  the  third  plea  he  replied 
that  the  plaintiff  did  not  neglect  and  refuse  to 
complete  and  deliver  at  the  building,  etc. — fol- 
lowing the  words  of  the  plea,  except  in  the 
conclusion,  where,  instead  of  saying,  "done 
and  completed  to  the  satisfaction  of  the  build- 
ing committee."  the  plaintiff  said,  done  and 
completed  according  to  the  form  and  effect, 
true  intent  and  meaning  of  the  covenant;  con- 
cluding to  the  country.  The  defendant  de- 
murred to  both  replications,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  W.  S.  Johnson,  for  defendant. 

Mr.  G.  Brinckerhoof,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Without  notic- 
ing other  points  which  arise  out  of  these  plead- 
ings, it  is  very  evident  that  the  plaintiff  is 
unwilling  to  make,  and  go  to  trial  on  the  aver- 
ment, *that  he  has  performed  his  part  *[44J> 
of  the  contract  to  the  satisfaction  of  the  build 
ing  committee.  It  seems  probable  that  the  de- 
fendant, as  a  builder,  had  contracted  to  fur- 
nish the  materials  and  put  up  the  walls  of  this 
public  building  to  the  satisfaction  of  a  commit- 
tee appointed  by  the  founders  of  the  charity; 
and  as  he  was  bound  himself  to  submit  to  the 
decision  of  an  umpire,  he  adopted  the  prudent 
course  of  inserting  a  like  stipulation  when  he 
contracted  with  third  persons  for  materials  or 
portions  of  the  work.  But  however  that  may 
be,  the  plaintiff  has  not  only  agreed  to  furnish 
and  deliver  granite  of  a  particular  quality  and 
description,  and  to  execute  the  work  in  a  spec- 
ified manner,  but  he  has  also  stipulated  that 
the  whole  should  be  done  and  completed  to  the 
entire  satisfaction  of  the  building  committee. 
He  ia  bound  by  his  contract.  It  is  not  enough 
for  him  to  say  that  he  has  performed  the  agree- 
ment in  other  respects,  without  also  alleging, 
that  he  has  done  it  to  the  satisfaction  of  the  ar- 
biters agreed  on  between  the  parties.  Wordey 
v.  Wood,  6  T.  R.,  710  ;  H.  Can.  Co.  v.  Dubois, 
15  Wend..  88,  90,  92;  Morgan  v. Birnie,  9  Bing., 
672;  U.  8.  v.  Robeson,  9  Pet.,  819;  1  Chit.  PI., 
312. 
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The  defendant  does  not  set  up  that  part  of 
the  covenant  which  requires  the  work  to  be  done 
to  his  satisfaction;  and  in  omitting  to  do  so  he 
has  acted  very  properly.  As  to  that,  it  would 
probably  be  enough  for  the  plaintiff  to  aver, 
that  the  work  was  in  all  other  respects  com- 
pleted in  pursuance  of  the  contract;  for  if  the 
defendant  was  not  satisfied  with  such  a  per- 
formance, it  would  be  his  own  fault;  and,  as 
a  general  rule,  a  party  cannot  insist  on  a  con- 
dition precedent  when  he  has  himself  defeated 
a  strict  performance.  But  when  parties  fix  on 
an  umpire  and  agree  to  abide  his  decision, 
neither  of  them,  without  the  consent  of  the 
other,  can  withdraw  the  question  of  perform- 
ance from  the  common  arbiter  for  the  purpose 
of  referring  it  to  the  decision  of  a  jury.  This 
doctrine  was  not  much  controverted  on  the  ar- 
gument. But  it  was  insisted  that  the  stipula- 
lation  that  the  work  should  be  done  to  the  sat- 
isfaction of  the  committee,  only  applied  as  a 
condition  precedent  to  the  last  installment  of 
$1,600,  to  be  paid  when  the  whole  work  was 
45O*]  completed;  and  thatin*this  action  for 
the  first  installment  of  $1,100,  tha  plaintiff 
might  recover  without  averring  performance. 
This  position  cannot  be  maintained.  The 
plaintiff,  in  the  first  place,  covenants  to  furnish 
all  the  granite  for  the  building,  of  a  certain 
quality  and  description,  and  the  whole  to  be 
done  and  completed  to  the  satisfaction  of  the 
committee.  The  defendant  then  agrees,  that 
for  the  true  and  faithful  perfomance  by  the 
plaintiff,  he  will  pay  $10,000  in  specified  install- 
ments as  the  building  progresses,  beginning 
with  $1,100,  when  the  ashlar  to  the  top  of 
the  sill  course  should  be  delivered,  and  end- 
ing with  the  last  installment  of  $1,600,  when 
the  whole  should  be  completed  to  the  satisfac- 
tion of  the  committee.  It  will  violate  no  rule 
of  grammar,  and  is  but  a  reasonable  con- 
struction of  the  covenant  to  say,  the  conclud- 
ing words  apply  to  the  whole  stipulation  for 
payment,  and  that  performance  pro  tanto  by 
the  plaintiff  is  as  essential  on  suing  for  any  one 
of  the  prior,  as  it  would  be  in  a  suit  for  the 
last  installment.  Neither  party  could  have  in- 
tended that  the  defendant  should  pay  for  ma- 
terials which  would  not  answer  his  purpose; 
nor  did  they  design  to  fix  on  a  different  stand- 
ard of  performance  in  reference  to  the  differ- 
ent stages  in  the  progress  of  the  work. 

But  we  must  look  also  to  the  commencement 
as  well  as  the  conclusion  of  the  defendant's  cov- 
enant. It  is  for  the  true  and  faithful  perform- 
ance by  the  plaintiff  that  the  defendant  agrees 
to  pay.  These  words  alone  would  make  per- 
formance by  the  plaintiff  a  condition  precedent 
to  the  payment  of  the  money.  1  Chit.  PL,  312, 
and  cases  cited.  The  plaintiff  relies  on  Terry 
v.  Duntze,  2  H.  Bl.,  389.  But  that  case  was 
denied  to  be  law,  and  two  cases  in  this  court, 
resting  on  the  authority  of  that  decision,  were 
expressly  overruled  in  Cunningham  v.  Morrell, 
10  Johns.,  203.  The  doctrine  of  the  latter  case 
has  been  followed  ever  since,  and  is  decisive 
against  the  plaintiff. 

Judgment  for  defendant. 

Cited  in-17  N.  Y,,  176 ;  44  N.  Y.,  145 ;  50  N.  Y.,  264 
57  N.  Y.,  670  :  3  Hun,  641 :  21  Hun,  120,  449  ;   31  Hun 
309 ;  2  T.  &  C.,  526;  46  How.  Pr.,  119;  11  Abb,  N.  S.,  381 
3  Abb.  N.  C.,48;  4  Daly,  208;  6  Daly,  43;  7  Daly,  289;  20 
Minn.,  373. 
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Boundaries — Monuments  on  Bank  of  River  Above 
Tide-Water  as — Grantee  Takes  usque  filum 
aquae  unless  the  River  is  Expressly  Excepted — 
License  to  Erect  a  Dam,  a  Sufficient  Answer  to 
Claim  of  Adverse  Possession. 

Where  premises  ad  joining  a  river  above  tide- water 
are  described  as  bounded  by  a  monument  standing 
on  the  bank  of  the  river,  and  a  course  is  given  as 
running  from  it  down  the  river  as  it  winds  and 
turns  to  another  monument,  the  grantee  takes 
usque  filum  aquce,  unless  the  river  be  expressly  ex- 
cluded from  the  grant  by  the  terms  of  the  deed. 

A  license  given  by  the  owner  of  the  bank  of  a 
river  above  tide-water,  to  abut  a  dam  built  across 
such  river  to  the  bank  owned  by  him,  is  a  perfect 
answer  to  a  claim  of  adverse  possession  set  up  by 
the  party  obtaining  such  license,  or  by  a  purchaser 
from  him,  although  the  purchase  be  made  without 
notice  of  such  claim. 

Citations— 20  Wend.,  149,  156-158 ;  17  Wend.,  564, 
568,  569,  643 ;  19  Wend.,  309, 365 ;  1  Cai,,  394 ;  4  Johns., 
230. 

TERROR  from  the  Cortland  C.  P.  Carley 
JJ  sued  Luce  in  trespass,  for  tearing  down 
part  of  a  dam  across  the  Onondaga  River,  by 
means  of  which  dam  the  mill  of  the  plaintiff 
was  supplied  with  water.  The  plaintiff  was 
the  owner  of  the  land  on  the  west  side  of  the 
river,  and  Amos  P.  Granger  (under  whom  the 
defendant  acted)  the  owner  of  the  land  on  the 
east  side  of  the  river  at  the  place  where  the  dam 
butted  on  the  shore.  The  river  at  that  point 
is  about  ten  rods  wide,  and  the  portion  of  the 
dam  destroyed  was  within  thirty  feet  of  the 
east  shore.  In  1815  Parley  P.  Wood,  who  de- 
rived his  title  from  one  Barnabas  Wood,  was 
the  owner  of  the  east  shore,  and  John  Smith 
the  owner  of  the  west  shore,  and  in  that  year 
John  Smith,  by  the  license  of  Parley  P.  Wood, 
extended  the  dam  by  continuing  it  from  an 
island  in  the  river  to  the  east  shore,  a  distance 
of  about  30  feet.  In  1829,  John  Smith  sold  his 
property  on  the  west  shore  of  the  river  to  Will- 
iam Smith  and  another  person,  conveying  to 
them  a  right  to  the  dam,  extending  the  whole 
distance  to  the  east  shore  of  the  river,  and  in 
1833  the  property  thus  described  came  to  the 
plaintiff  by  sundry  mesne  conveyances.  The 
plaintiff,  since  his  purchase,  used  the  dam  and 
annually  repaired  it.  On  the  other  hand  Par- 
ley P.  Wood  conveyed  his  property  in  1832,  to 
Daniel  Wood,  who,  in  1835,  conveyed  it  to 
Amos  P.  Granger.  Barnabas  Wood,  grantor  of 
Parley  P.  Wood,  derived  his  title  by  deed  from 
J.  and  S.  Currey,  bearing  date  Aug.  10,  1806. 
*The  premises  conveyed  contained  [*452 
about  300  acres  of  land.  One  of  the  courses  in 
the  description  of  the  premises  ran  to  a  hem- 
lock stake  "  standing  on  the  east  bank  of  the 
river,  from  thence  down  the  river  as  it  winds 
and  turns,  24  chains  and  94  links,  to  a  hard 
maple  tree,"  etc.;  and  the  deed  from  Barnabas 
Wood  to  Parley  P.  Wood  describes  the  prem- 
ises conveyed  as  "beginning  at  a  hard  maple- 
tree  standing  on  the  east  bank  of  the  Onon- 

NOTE.— Boundaries— Lands  bounded  by  rivers. 

Where  lands  are  bounded  by  a  stream  or  river  not 
navigable,  or  above  tide  water,  the  owner  holds  the 
land  under  the  water  to  the  center  of  the  stream, 
subject  only  to  the  public  easement  to  use  the 
stream  as  a  highway.  See  ex  parte  Jennings,  6  Cow., 
518,  note. 
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daga  River,"  and  then,  after  giving  a  course 
ana  distance  east,  and  another  north,  proceeds 
us  follows:  "thence  west  50  chains  and  10 
links  to  the  east  bank  of  the  Onondaga  River; 
(and)  thence  south  along  the  Onondaga  River 
to  the  first  mentioned  bounds,  containing,  " 
etc.  Upon  this  state  of  facts,  the  court 
charged  the  jury  that  the  possession  of  the 
dam  by  John  Smith  and  William  Smith,  was 
not  adverse  to  Parley  P.  Wood  and  those 
claiming  under  him  ;  it  was  apparent  that 
their  possession  was  conventional  and  not  ad- 
verse. But  if  they  (the  jury)  should  be  of 
opinion  that  the  plaintiff,  when  he  bought  the 
mill  and  dam  and  went  into  possession,  sup- 
posed and  believed  that  he  had  procured  a  full 
and  absolute  title  to  the  same,  as  described  in 
his  deeds,  in  good  faith  and  without  notice  of 
the  parol  agreements  and  understandings  be- 
tween Parley  P.  Wood  and  John  Smith  and 
William  Smith,  then  the  plaintiff's  possession 
would  be  adverse  (although  the  possession  of 
those  from  whom  he  purchased  was  not  ad- 
verse), and  the  deed  from  Daniel  Wood  to 
Amos  P.  Granger  would  be  void  pro  tanto.  To 
which  charge  the  counsel  for  the  defendant  ex- 
cepted.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error. 

Messrs.  H.  Ballard  and  J.  D.  P.  Freer, 
for  plaintiff  in  error. 

Mr.  W.  H.  Shankland,  for  defendant  in 
error. 

By  the  Court,  Cowen,  J.  It  is  impossible 
to  read  the  bill  of  exceptions,  without  at  once 
concurring  with  the  court  below,  that,  inde- 
pendently of  the  question  of  adverse  posses- 
sion in  the  plaintiff,  when  Granger,  the  de- 
453*J  fendant's  principal,  *took  his  deed  in 
1835,  he  had  a  complete  title  to  the  soil  on  the 
east  side  of  the  Onondaga  River,  usque  filum 
aquce.  The  deed  from  the  Curreys  bounded 
Barnabas  Wood  by  a  stake  and  maple-tree 
mentioned  in  the  deed  as  standing  on  or  near 
the  east  bank,  the  intermediate  line  running 
along  the  river  as  it  winds  and  turns.  It  is 
never  thought  that  monuments  mentioned  in 
such  a  deed  as  occupying  the  bank  of  the  riv- 
er are  meant  by  the  parties  to  stand  on  the 
precise  water  line  at  its  high  or  low  mark. 
They  are  used  rather  to  fix  the  termini  of  the 
line  which  is  described  as  following  the  sin- 
uosities of  the  stream,  leaving  the  law  to  say, 
as  the  line  happens  to  be  above  or  below  tide- 
water, whether  the  one  half  of  the  river  shall 
be  included,  with  the  islands  which  lie  on  the 
side  of  the  channel  nearest  to  the  line  de- 
scribed. Where  the  grant  is  so  framed  as  to 
touch  the  water  of  the  river,  and  the  parties 
do  not  expressly  except  the  river,  if  it  be  above 
tide,  one  half  the  bed  of  the  stream  is  included 
by  construction  of  law.  If  the  parties  mean 
to  exclude  it,  they  should  do  so  by  express  ex- 
ception. Without  adhering  rigidly  to  such  a 
construction,  water-gores  would  be  multiplied 
by  thousands  along  our  inland  streams, 
small  and  great,  the  intention  of  parties  would 
be  continually  violated,  and  litigation  become 
interminable.  In  these  grants,  which  bounded 
each  side  of  the  Onondaga  River,  the  earlier 
proprietors,  it  seems,  understood  their  rights 
to  be  precisely  what  the  common  law  declared 
them  to  be;  and  when  the  Smiths  desired,  in 
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1814  or  1815,  to  avail  themselves  of  a  dam  on 
Parley  P.  Wood's  side  of  the  island,  they  made 
application  to  him  for  license  to  extend  it,  and 
a  full  and  friendly  understanding  was  end nd 
into  by  parol.  The  Smiths  had  leave  to  extend 
their  dam,  and  Wood  was  to  have  the  benefit 
of  it  for  the  purposes  of  such  machinery  as  he 
might  afterwards  choose  to  erect;  nay,  the 
Smiths  explicitly  recognized  Wood's  title  to 
the  island,  by  first  offering  to  purchase  it. 
Failing  in  that,  they  submitted,  and  extended 
their  dam  under  the  parol  license.  Clearly,  the 
court  below  could  not  do  otherwise  than  hold 
the  Smiths  bound  by  that  arrangement.  They 
did  not  put  it  too  strong  to  the  jury,  when  they 
said  that  any  claim  of  *title  by  the  [*454 
Smiths,  after  thus  coming  in  conventionally, 
under  Wood,  could  not  raise  an  adverse  pos- 
session as  against  him  or  any  person  claiming 
under  him.  That  the  court  below  gave  the 
grant  to  Barnabas  Wood  a  construction  by  no 
means  too  comprehensive,  may  be  seen  bv  the 
late  case  of  Starr  v.  Child,  20  Wend.,  149*156- 
158,  and  the  books  cited  in  that  case;  and  the 
effect  of  a  clear  paper  title  recognized  and  act- 
ed upon  by  the  Smiths,  they  taking  under  it 
by  express  agreement  the  right  to  run  their 
dam  from  the  island  to  the  eastern  bank,  was 
obviously  not  overrated.  They  at  least  were 
concluded  against  alleging  an  adverse  posses- 
sion. Colvin  v.  Burnet,  17  Wend.,  564,  568, 
569,  and  cases  cited;  Hart  v.  Vote,  19  Id.,  865; 
Parker  v.  Foote,  Id.,  309;  Butler  v.  Phelps,  17 
Id.,  642. 

We  think  also  that  the  court  were  bound  to 
regard  the  successors  of  the  Smiths  as  in  the 
same  case  with  them,  whether  such  successors- 
came  in  with  or  without  notice  of  the  arrange- 
ment. The  court  erred,  therefore,  in  charging 
that  the  jury  might  find  an  adverse  possession 
in  the  plaintiff.  It  is  going  far  enough  to  say 
that  a  squatter,  a  man  presumptively  holding 
in  privity  with  the  true  owner,  may  raise  an 
adverse  possession  in  his  grantee  by  an  abso- 
lute conveyance.  Such  an  act  may  be  received 
as  evidence  to  overturn  the  presumption;  and 
I  take  that  to  be  the  only  principle  on  which 
even  the  naked  possessor  can  work  an  ouster 
by  his  deed  to  another.  In  the  case  at  bar, 
there  was  no  room  for  presumption,  any  more 
than  if  the  Smiths  had  taken  a  lease  of  Wood. 
Suppose  the  license  to  extend  the  dam  had 
been  in  writing  or  under  seal.  It  would  have 
derived  no  greater  force  from  either  circum- 
stance. It  could  have  taken  no  firmer  ground 
nor  have  been  more  available,  except  in  the 
facility  and  durability  of  the  evidence  by  which 
it  might  be  established.  Yet  no  one  would 
suppose  in  such  a  case,  that  possession  of  the 
owner  could  be  disturbed  by  any  adverse  act 
of  the  person  holding  the  license,  any  more 
than  if  he  were  a  lessee.  In  both  cases  his  pos- 
session would  be  the  possession  of  the  true 
owner;  his  grantee  steps  into  the  shoes  of  his 
grantor;  he  takes  cum  onere.  A  lease  to  his 
grantor  is  a  lease  to  him,  and  so  of  a  license; 
so  of  everything  *by  which  the  grant-  [*45& 
or  has  incumbered  or  qualified  his  estate.  Ver- 
dicts, answers  in  chancery  and  other  admis- 
sions of  the  grantor  are  all  evidence  against 
the  grantee.  They  affect  him  in  the  same  de- 
gree as  they  would  his  grantor,  if  they  had 
been  brought  to  act  immediately  on  him.  Vide 
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Brandter  v.  Marshall,  1  Cai.,  394;  Jackson  v. 
Bard,  4  Johns.,  230.  In  such  cases  the  law 
never  stops  to  inquire  whether  the  grantee 
have  notice  or  not  of  the  matter  offered  against 
him,  unless  there  be  some  registry  law  requir- 
ing it.  It  is  not  pretended  that  the  Registry 
Law  extends  to  a  license.  In  the  case  at  bar 
the  license  was  clearly  proved  by  persons  who 
were  themselves  parties  to  it.  There  was 
scarcely  more  room  for  mistake  than  if  it  had 
been  under  their  hands  and  seals.  Clearly,  it 
bound  the  plaintiff  as  well  as  the  Smiths.  If 
his  title  has  been  embarrassed  by  the  act  of  his 
grantors  or  any  other  person,  he  must  resort  to 
a  remedy  on  his  covenants  of  title.  He  cannot 
expect  that  the  law  should  give  any  effect 
whatever  as  against  Granger,  to  acts  between 
him  and  persons  over  whom  Granger  could 
have  no  control. 

It  is  unnecessary  to  consider  the  other  points 
in  the  cause  made  by  the  counsel  for  the 
plaintiff  in  error.  They  are  of  a  minor  char- 
acter. The  court  below  were,  in  the  main, 
perfectly  right;  but  we  think  they  erred  in 
allowing  an  adverse  possession  to  be  raised  in 
behalf  of  the  plaintiff  below,  unless  the  jury 
could  say  they  disbelieved  both  the  witnesses 
who  swore  to  the  license.  Their  want  of  cred- 
ibility was  not  pretended.  So  far  from  that, 
all  parties  assumed  that  they  spoke  the  truth. 

The  judgment  of  the  court  below  is  reversed;  a 
venire  de  novo  to  issue  there,  the  costs  to  abide 
the  event. 

Grant  of  lands  bordering  on  stream  or  highway— 
When  title  of  grantee  extends  to  center.  Cited  in— 
23  N.  Y.,  500 ;  68  N.  Y.,  253  ;  11  Barb.,  452 ;  14  Barb., 
219  ;  18  Barb.,  18 :  34  Barb.,  501, 520 ;  22  How,  Pr.,  115, 
134 ;  20  Wis.,  432 ;  27  Am.  Rep..  791  (I  Lea,  406) ;  46 
Am.  Rep.,  389,  75  Me.,  329. 

License— Cannot  become  a  foundation  for  adverse 

n session.    Cited  in— 76  N.  Y.,  113  (32  Am.  Rep.,289); 
lun,  185  ;  5  Barb.,  384 ;  7  Barb.,  90 ;  12  Barb.,  356;  17 
Barb.,  668 ;  69  Mo.,  140. 


456*]      *KETCHELL  «.  BURNS. 

Action  on  Guaranty  to  Third  Person  or  Bearer. 

On  a  guaranty  indorsed  upon  a  note,  whereby  the 
payment  and  collection  of  the  note  is  guarantied  to 
a  third  person  or  bearer,  an  action  lies  by  any  sub- 
sequent holder  in  his  own  name. 

Citations— 20  Johns.,  365 : 19  Wend.,  202 ;  17  Wend., 
214 ;  6  Conn.,  315 ;  5  Wend.,  307 ;  21  Wend.,  590. 

ERROR  from  the  Cayuga  C.  P.  Ketchell 
sued  Burns  in  a  justice's  court,  and  de- 
clared upon  a  guaranty,  indorsed  upon  a 
promissory  note,  in  these  words:  "  For  and  in 
consideration  of  thirty  one  dollars  and  fifty 
cents  received  of  B.  F.  Spencer,  I  hereby  guar- 
antee the  payment  and  collection  of  the  within 
note  to  him  or  bearer.  Auburn,  Sep.25,  1837." 
(Signed)  Thomas  Burns.  The  note  upon  which 
the  guarantee  was  indorsed,  was  in  these 
words:  "  By  the  first  day  of  July  next,  I  prom- 
ise to  pay  Andrew  H.  Cooper  or  bearer,  thirty- 
one  dollars  and  fifty  cents,  with  use,  for  value 
received.  Hannibal,  Sep.  12,  1837."  (Signed) 
"  Chauncey  C.  Parsons."  To  this  declaration 
the  defendant  demurred,  because  it  was  not 
alleged  that  judgment  had  been  obtained 
against  Parsons,  the  maker  of  the  note,  and 
that  the  action  could  not  be  sustained  against 
the  defendant.  The  justice  overruled  the  de- 
WEND.  24. 


murrer,  and  the  defendant  pleaded  to  issue. 
The  defendant  then,  on  the  trial  of  the  cause, 
moved  that  the  plaintiff  be  nonsuited,  on  the 
ground  that  the  action  should  have  been 
brought  in  the  name  of  Spencer,  and  not  in  the 
name  of  the  holder  of  the  guaranty.  The  jus- 
tice refused  to  nonsuit  the  plaintiff,  and  ren- 
dered judgment  in  his  favor.  The  defendant 
appealed  to  the  Cayuga  C.  P.,  where  the 
cause  was  tried  by  a  jury,  who  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of 
the  court  upon  the  question  whether  the  guar- 
anty was  such  an  instrument  as  gave  the 
plaintiff  (a  subsequent  holder)  a  right  of  action 
thereon  in  his  own  name.  The  C.  P.  were  of 
opinion  that  the  plaintiff  had  no  right  to  bring 
an  action  upon  the  guaranty  in  his  own  name, 
and  accordingly  rendered  judgment  for  the 
defendant.  The  plaintiff  sued  out  a  writ  of 
error. 

*Mr.  P.  G.  Clark,  for  plaintiff  in  [*457 
error. 

Mr.  J.  Porter,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  Regarding  the 
legal  effect  given  to  this  form  of  guaranty  by 
the  decisions  in  this  court,  the  plaintiff  below 
was  entitled  to  recover.  It  amounts  to  an  ab- 
solute promise  to  pay  the  note  if  the  maker 
fails  at  the  day.  20  Johns.,  365  ;  19  Wend., 
202.  It  is  a  new  note  for  the  payment  of  the 
money,  upon  full  consideration,  and  as  it  is 
made  payable  to  Spencer  or  bearer,  it  is  nego- 
tiable. See,  also,  17  Wend.,  214,  and  6  Conn., 
315. 

It  was  supposed  that  this  case  should  be 
governed  by  Lamourieux  v.  Hewit,  5  Wend.> 
307  ;  but  there  the  guaranty  did  not  import  an. 
absolute  undertaking  to  pay.  The  indorsement 
was,  I  warrant  the  collection  of  the  within 
note,  for  value  received  ;  importing,  simply  a 
special  agreement,  that  if  the  money  could  not 
be  collected  of  the  maker,  the  defendant  would 
pay.  Here  the  promise  to  pay  is  absolute  and 
unconditional  to  Spencer  or  bearer — in  terms  a 
full  negotiable  note. 

It  is  agreed  if  the  indorsement  had  been  in 
blank  by  Burns,  while  the  note  was  in  the 
hands  of  the  original  payee,  the  latter  might 
have  filled  it  up  and  recovered  as  on  a  promis- 
sory note  payable  to  himself.  21  Wend.,  590. 
Here  the  defendant  has  done  the  same  and 
more,  for  he  has  added  words  of  negotiability. 

Judgment  reversed ;  venire  de  novo  by  Cay- 
uga C.  P.;  costs  to  abide  event. 

Explained-2  Hill,  191;  39  Am.  Rep.,  555,  14 
Vroom,  133. 

Distinguished— 6  Hill,  641. 

Reviewed— 1  Flipp.  (U.  S.),  79. 

Cited  in— 26  Wend.,  445 ;  3  Hill,  585;  4  Hill,  182,  423: 
5  Denio,  492;  2  N.  Y.,  544  ;  2  Barb.,  55  ;  6  Barb.,  298  ; 
38  Barb.,  116;  6  Wall.,  99;  43  N.  J.  L.,  133;  37  Am. 
Dec.,  266,  270 ;  40  Am.  Dec.,  291. 


*HOGAN  &  MILN  v.  SHORE.  [*458 

Sale  of  Goods  by  Factor —  Where  Purchaser  Does 
Not  Know  of  the  Ownership  lie  may  Set  Off 
a  Demand  against  the  Factor — Cash  Sale — 
Note — Trover. 

Where  goods  belonging  to  his  principal,  were  sold 
by  a  factor  without  knowledge  of  the  ownership  on 
the  part  of  the  purchaser,  the  latter,  in  an  action  on 
the  contract  by  the  principal,  for  the  price  of  the 
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jroods,  was  held  entitled  to  set  off  a  demand  against 
the  factor,  although  the  sale  was  a  cash  sale,  ami  tin- 
purchaser,  when  he  obtained  the  goods,  did  not  in- 
trinl  to  abide  by  his  contract,  but  purposed  to  set  off 
his  demand  against  the  factor. 

It  was  further  held,  that  the  purchaser  in  this  caso 
was  entitled  to  his  set-off,  although  it  consisted  <  >l  a 
note  of  the  factor  not  due  until  45  days  after  tin- 
sale,  the  principal  not  having  commenced  his  suit 
until  after  the  maturity  of  the  note. 

Whether  if  the  factor  or  the  principal,  on  discov- 
ering that  the  purchaser  did  not  intend  to  pay  cash, 
might  have  disaffirmed  the  contract  and  brought 
trover  for  the  goods,  quaere. 

Citations-6  Wend.,  77 ;  1  Barn.  &  C.,  514 :  4  Wash. 
C.  C..  79:  6  Cow.,  110 ;  1  East,  335.  375 ;  15  Wend.,  51 ; 
7  T.  R.,  359,  360.  361,  n.  c  ;  Sm.  L.  C.,  77,  79:  2  Camp., 
22.  341 ;  4  Barn.  &  Aid.,  444,  «.  o,  547;  2  B.  &  Aid., 
137 :  1  Camp.,  444. 

TERROR  from  the  N.  Y.  C.  P.  Shorb  sued 
J-J  Hogan  &  Miln  in  asftumpsit  for  goods  sold 
and  delivered,  and  on  the  trial,  claimed  to  re- 
cover the  price  of  50  bags  of  pimento  or  all- 
spice. The  plaintiff  lived  in  Baltimore,  and  the 
defendants  in  N.  Y.  The  sale  was  made  by 
John  B.  C.  Morris,  who  also  resided  in  N.  \. 
Morris  testified  that,  as  the  agent  of  the  plaint- 
iff, he  sold  the  goods  to  the  defendants  about 
Apr.  27,  1838,  for  $304.20.  But  the  name  of 
the  principal  was  not  disclosed.  The  sale  was 
for  cash,  or  payable  in  from  two  to  six  days, 
which  was  deemed  a  cash  sale.  Morris  had 
himself  stopped  payment  20  days  before  the 
sale,  and  that  fact  was  notorious.  At  the  time 
of  the  sale  the  defendants  held  Morris'  note, 
given  to  them  for  $618.92,  but  which  would 
not  become  due  until  June  11  following.  Mor- 
ris first  sent  a  boy  for  the  money  immediately 
after  the  sale,  but  it  was  not  paid.  He  then 
called  himself  on  two  occasions,  but  the  de- 
fendants said  they  were  short  of  funds,  and 
wanted  him  to  wait  a  little.  About  15  or  20 
days  after  the  sale.  Morris  called  a  third  time, 
and  the  defendants  then  told  him  they  thought 
he  ought  to  let  it  be,  and  let  it  go  against  the 
note  that  was  coming  due.  Morris  answered, 
that  he  had  no  right  to  do  that ;  that  the  goods 
459*]  did  not  belong  to  him,  and  he  must  *get 
the  money.  He  told  them  that  the  owner  lived 
in  Baltimore;  and  he  thinks  he  gave  the  owner's 
name,  but  of  that  he  could  not  speak  with  any 
certainty.  Morris  further  testified  that  he  was 
a  commission  merchant,  and  such  was  his  sign; 
and  if  the  defendants  did  not  know  it,  every- 
body else  did.  He  had  no  doubt  that  the  de- 
fendants knew  hehad  stopped  payment  before 
the  sale.  Evidence  was  given,  tending  to  show 
that  the  defendants  made  the  purchase  with 
the  intent  to  set  off  the  note,  instead  of  paying 
cash,  according  to  the  contract. 

Stanton,  a  produce  broker,  made  the  sale  for 
Morris.  He  testified  that  he  did  not  know  that 
the  plaintiff  was  the  owner,  and  that  he  sold 
the  property  to  the  defendants  as  belonging  to 
Morris.  He  further  testified  that  he  did  not 
know  that  Morris  was  a  commission  merchant, 
and  did  not  consider  him  as  such,  and  Morris 
always  dealt  with  him  on  his  own  account. 
The  suit  was  not  commenced  until  Nov.,  1838, 
before  which  time  the  note  had  become  due. 
The  defendants  gave  the  note  in  evidence,  and 
claimed  it  as  a  set-off. 

The  judge  charged  the  jury,  first,  that  if  the 
defendants  treated  with  Morris  as  the  principal 
or  owner  of  the  pimento,  and  knew  him  only 
as  such  owner  at  the  time  of  the  sale,  although 
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it  was  a  sale  for  cash,  the  plaintiff  was  bound 
by  the  sale  as  one  made  by  Morris  in  his  own 
right,  and  the  set-off  could  be  allowed.  Second, 
that  a  fraudulent  purchaser  acquires  no  tide 
against  the  vendor  ;  and  if  the  defendants  did 
not  purchase  the  pimento  of  Morris  with  an 
honest  intent  to  pay  cash  as  agreed,  but  with 
the  disguised  and  fraudulent  object  of  obtain 
ing  possession  of  the  property  merely  to  apply 
it  to  the  payment  of  the  note,  suppressing  the 
object  from  Morris,  then  the  set-off  could  not 
be  allowed,  if  the  plaintiff  was  the  true  owner 
of  the  article  sold,  although  he  was  not  known 
to  the  defendants  as  such  owner  at  the  time 
when  they  purchased.  To  the  second  branch 
of  the  charge,  the  defendants  excepted.  Tlic 
jury  found  a  verdict  for  the  plaintiff  for  the 
price  of  the  goods;  and  judgment  having  been 
rendered  in  his  favor,  the  defendants  now 
bring  error. 

*Mr.  S.  Sherwood,  for  plaintiffs  in  [*46O 
error. 

Mr.  H.  F.  Clark,  for  defendant  in  error. 

Bronson,  J.  If  the  defendants  were  con- 
tending with  Morris,  I  do  not  see  how  the  set- 
off  could  be  resisted.  By  an  absolute  delivery 
of  the  goods,  he  waived  the  condition,  on 
which  he  might  otherwise  have  insisted,  of 
having  present  payment.  Lupin  v.  Marie,  6 
Wend.,  77.  Though  if  the  delivery  had  been 
procured  by  fraud  on  the  part  of  the  vendees, 
the  title  would  not  have  passed.  Earl  of  Brix- 
tolv.  Wilsmore,  1  Barn.  &  C.,  514;  WUmarth 
v.  Mountford,  4  Wash.  C.  C.,  79.  It  is  not  nec- 
essary that  the  sale  should,  in  express  terms, 
be  for  cash.  If  the  vendor  do  not  agree  to  sell 
on  credit,  he  is  not  obliged  to  part  with  his 
goods  until  the  price  is  paid.  But  this  condi- 
tion, whether  express  or  implied,  will  be 
waived  by  an  absolute  delivery,  if  it  was  not 
brought  about  by  any  artifice  on  the  part  of  the 
vendee. 

It  is  said  that  the  title  did  not  pass  as  against 
Morris — considering  him  as  the  owner  of  the 
goods — on  account  of  the  fraudulent  purpose 
of  the  vendees  to  set  off  their  note,  instead  of 
paying  cash  according  to  the  agreement.  If 
this  can  properly  be  characterized  as  a  fraud- 
ulent transaction;  CJiapmanv.  Lathrop,QCow.. 
110  ;  Eland  v.  Karr,  1  East,  375  ;  Downer  v. 
Eggkston,  15  Wend.,  51 ;  it  is  top  late  to  set  up 
such  an  allegation  after  affirming  the  sale  by 
repeated  applications  for  payment,  and  brim: 
ing  an  action  to  recover  the  price  of  the  gooiK 
In  Chapman  v.  Lathrop  the  vendors  attempted 
to  disaffirm  the  sale,  and  after  a  demand, 
brought  trover  to  recover  the  goods.  But  thry 
had  waited  a  fortnight  after  the  delivery  be- 
fore the  demand  was  made,  and  the  action 
failed.  It  may,  perhaps,  be  an  open  question 
whether  the  vendor,  immediately  after  the  de- 
livery and  when  he  first  discovers  that  the 
vendee  does  not  intend  to  abide  by  his  contract 
to  pay  cash,  may  not  disaffirm  the  sale  and 
bring  trover  for  the  goods,  if  they  still  remain 
in  the  hands  of  the  vendee. 

But  Morris  has  never  attempted  to  recall  the 
goods;  and  *whatever  may  be  the  fraud, [*4O 1 
if  the  goods  are  actually  delivered  in  pursu- 
ance of  a  contract  of  sale,  the  bargain  cannot 
be  so  absolutely  void  but  that  the  vendor  may 
elect  to  affirm  it.  An  action  for  the  price  of  the 
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goods  is  a  plain  affirmance  of  the  sale;  and  any 
considerable  delay  in  requiring  a  return  of  the 
goods  after  discovering  the  fraud,  would,  I 
think,  work  the  same  consequence. 

If  Morris  had  brought  the  action,  the  set-off 
could  not  have  been  resisted.  How  stands  the 
case  with  the  plaintiff?  When  the  sale  is  made 
by  a  factor.an  action  for  the  price  may  always 
be  brought  by  the  principal,  as  well  as  by  the 
agent  ;  and  the  rule  is  the  same,  although  the 
agent  act  under  a  del  credere  commission.  But 
the  principal,  by  suing  in  his  own  name,  can- 
not defeat  the  existing  equities  between  the 
vendee  and  the  factor,  unless  they  are  charge- 
able with  collusion, or  there  has  been  some  act 
on  the  part  of  the  vendee  which  operates  as  a 
fraud  upon  the  owner  of  the  property.  One  of 
the  earliest  reported  cases  on  this  question,  is 
Rabone  v.Williams,  7  T.  R,  360,  n.  a,  where 
the  rule  is  thus  laid  down  by  Ld.  Mansfield  : 
"  Where  a  factor  dealing  for  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his 
•own  name,  the  person  contracting  with  him 
has  a  right  to  consider  him  to  all  intents  and 
purposes  as  the  principal;  and  though  the  real 
principal  may  appear  and  bring  an  action  upon 
that  contract  against  the  purchaser  of  the  goods, 
jet  that  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor  in  answer  to  the 
demand  of  the  principal.  This  has  been  long 
settled."  This  case  was  followed  in  George  v. 
Clagett,  7  T.  R.,  359  ;  which  is  considered  a 
leading  case,  2  Smith.  L.  Cas.,  77,  and  has,  I 
believe,  never  been  questioned.  The  same  prin- 
ciple applies  where  one  of  several  partners  is 
permitted  to  act,  and  hold  himself  out  to  the 
world  as  though  he  were  the  only  person  in 
terested  in  the  business.  He  cannot.by  uniting 
the  name  of  the  sleeping  partners  in  a  suit 
against  a  third  person,  defeat  a  set  off  which 
would  have  been  available  had  he  sued  alone. 
Straceyv.  Deey,  7  T.  R,  361,  n.  c;  See,  also, 
Coates  v.  Lewes,  1  Camp. ,  444 ;  Blackburn  v. 
462*]  Scholes,  2  Camp.,  341;  *Carr  v.  Hinch- 
liff,  4  Barn.  &  C.,  547.  In  Baring  v.  Corrie,  2 
B.  &  Aid.,  137,  the  sale  was  made  by  a  broker, 
and  in  an  action  by  the  principal,  the  vendees 
were  not  allowed  their  debt  against  the  agent. 
But  the  case  turned  principally  on  the  distinc- 
tion between  a  factor,  who  is  usually  intrust- 
ed with  the  goods  and  sells  in  his  own  name, 
and  a  broker,  who  is  not  usually  intrusted  with 
the  goods,  and  ought  only  to  sell  in  the  name 
of  his  principal ;  and  stress  was  laid  on  the  fact, 
that  the  plaintiffs  had  not  enabled  the  broker 
to  impose  on  third  persons,  by  intrusting  him 
either  with  the  possession  of  the  goods,  or  the 
muniments  of  their  title. 

When  the  name  of  the  principal  is  disclosed 
at  the  time  of  the  sale,  the  vendee  has  no  right 
to  set  up  any  equities  between  himself  and  the 
factor  to  defeat  the  action  of  the  owner  ;  and 
the  same  consequence  will,  I  think,  follow,  if 
the  vendee  knew, or  had  good  reason  to  believe, 
he  was  dealing  with  the  agent  of  another,  al- 
though the  name  of  the  principal  was  not  dis- 
closed. Maanss  v.  Henderson,  1  East,  335  ;  2 
Smith.  L.  Cas.,  79,  note  to  George  v.  Clagett. 
But  a  mere  general  knowledge  that  the  person 
selling  the  goods  is  a  factor,  if  he  also  carry 
on  business  on  his  own  account,  will  not  be 
sufficient  to  charge  the  vendee  with  notice. 
Moore  v.  Clementson,  2  Camp.,  22.  He  must 
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know  or  have  good  reason  to  believe  that  the 
vendor  is  acting  as  the  agent  of  some  other  per- 
son in  that  particular  transaction. 

In  this  case,  the  jury  would  have  been  au- 
thorized to  find,  1.  That  the  plaintiff  was  the 
owner  of  the  goods ;  2.  That  Morris  sold  as 
though  he  were  the  owner,  without  disclosing 
the  name  of  his  principal;  8.  That  Morris  was 
a  commission  merchant,  also  carrying  on  busi- 
ness on  his  own  account;  4.  That  he  had  a  few 
days  before  stopped  payment,  and  that  this 
fact,  as  well  as  the  general  nature  of  his  busi- 
ness, was  known  to  the  defendants  at  the  time 
of  the  sale:  and  5.  That  although  the  sale  was 
for  cash,  the  defendants  intended  to  pay  for 
the  goods  by  the  note  of  Morris.  Would  any 
or  all  of  these  facts  authorize  the  jury  to  find 
that  the  defendants  knew  or  had  good  reason 
to  believe  that  Morris,  in  this  particular  trans- 
action, was  acting  as  the  *agent  for  [*4O3 
some  other  person?  I  think  not.  The  fact  that 
Morris  was  a  commission  merchant,  had  little 
or  no  tendency  to  prove  notice, because  he  was 
also  a  trader  on  his  own  account.  The  fact  that 
he  had  stopped  payment  proves  nothing,  be- 
cause, after  the  happening  of  that  event,  he 
would  be  as  likely  to  sell  his  own  goods  as  he 
would  the  goods  which  a  third  person  had  pre- 
viously intrusted  to  him.  And  the  fact  that  the 
defendants  intended  to  set  off  the  note,  rather 
tends  to  show  that  they  believed  Morris  was 
the  principal,  for  otherwise  they  could  hardly 
hope  to  accomplish  their  object.  The  judge 
would,  I  think,  have  been  well  warranted  in 
telling  the  jury  that  the  defendants  were  enti- 
tled to  a  verdict.  It  will  not  do  in  such  cases 
to  guess  that  the  vendee  had  notice.  It  must 
appear  from  the  nature  of  the  transaction,  or 
from  something  which  transpired  before  the 
contract  was  completed,  that  the  vendee  had 
good  reason  to  believe  he  was  dealing  with  an 
agent.  In  a  commercial  community,  no  rule 
short  of  this  will  afford  sufficient  protection  to 
purchasers. 

The  law  was  correctly  stated  in  the  first 
branch  of  the  charge,  that  if  the  defendants 
treated  with  Morris  as  the  principal.and  knew 
him  only  as  owner  at  the  time  of  the  sale,  the 
plaintiff  was  bound,  and  the  set-off  could  be 
allowed.  But  the  defendants  were  deprived  of 
the  benefit  of  this  instruction,  by  that  which 
immediately  followed.  In  the  second  branch 
of  the  charge,  the  judge  told  the  jury  that  a 
fraudulent  purchaser  acquires  no  title  against 
the  vendor;  and  he,  in  effect,  instructed  them 
that  the  defendants  were  such  fraudulent  pur- 
chasers, and  that  the  set-off  could  not  be  al- 
lowed, if  the  jury  believed  that  the  defendants 
purchased  the  goods  with  a  fraudulent  intent 
to  pay  Morris  by  his  own  note,  instead  of  pay- 
ing cash  according  to  the  agreement.  But  the 
plaintiff  does  not  seek  to  disaffirm  the  sale  and 
reclaim  the  goods  on  the  ground  of  fraud.  By 
bringing  this  action  for  the  price,  he  affirms 
the  sale.  His  language  to  the  defendants  is  : 
"Although  you  intended  to  defraud  Morris  by 
not  performing  your  contract  to  pay  cash,  I 
waive  that  objection  ;  I  elect  to  consider  the 
sale  valid,  and  you  must  pay  me  the  price." 
And  then  the  question  arises,*whether  [*464 
the  defendants  are  not  entitled  to  their  set  off ; 
and  that  question  depends  on  the  inquiry 
whether  they  dealt  with  Morris  as  principal, 
43  073 


464 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1S40- 


without  notice  that  he  was  acting  for  another. 
I  was  inclined,  on  the  argument, to  think  the 
judgment  might  be  supported  on  the  ground 
that  the  note  had  not  become  due  at  the  time 
the  defendants  were  informed,  two  or  three 
weeks  after  the  sale,  that  Morris  was  not  the 
owner  of  the  goods.  But  the  case  was  not  put 
upon  that  ground  by  the  court  below.  It  was 
treated  as  a  question  of  fraud.  And  besides, 
further  reflection  has  led  me  to  doubt  the  cor- 
rectness of  my  first  impression.  Either  Morris, 
as  the  vendor,  or  the  plaintiff  as  owner,  mi^ht 
have  defeated  the  set  off  by  suing  for  the  price 
before  the  note  fell  due.  But  that  was  not  done; 
and  having  waited  until  the  note  became  the 
proper  subject  of  set  off,  the  defendants  have 
got  rid  of  that  difficulty.  The  only  question 
now  is,  whether  they  can  set  off  a  debt  which 
they  held  at  the  time  of  thesale.and  which  was 
due  at  the  time  the  suit  was  commenced.  The 
principal  may  no  doubt  come  in  at  any  time 
after  the  sale.and  arrest  all  further  dealing  be- 
tween his  agent  and  the  vendee  ;  and  if  after 
notice  from  the  principal,  the  vendee  pays  the 
agent,  or  acquires  a  demand  against  him,  he 
cannot  set  that  up  as  a  defense  in  an  action  by 
the  owner  of  the  goods.  But  notice  after  the 
sale  will  not  defeat  any  equity  already  exist- 
ing between  the  vendee  and  the  agent.  The  de 
fendants  had  such  an  equity.  They  bought  the 
goods  for  the  very  purpose  of  obtaining  pay- 
ment of  their  debt  against  Morris;  and  the  right 
to  set  off  the  note,  though  inchoate  at  the  time 
of  sale,  became  perfect  before  the  suit  was  com- 
menced. Although  the  plaintiff  might  have 
succeeded  by  suing  at  an  earlier  day,  he  has 
suffered  that  advantage  to  slip,  and  the  case 
now  stands  as  it  would  have  done  had  the  note 
been  due  at  the  time  of  the  sale. 

The  Chief  Justice  concurs  in  the  result  of 
this  opinion  on  the  sole  ground  that  the  case 
was  improperly  put  to  the  jury  as  a  question  of 
fraud. 

Judgment  reversed. 

Followed-20  Hun,  127. 

Cited  in— 2  Sandf.  Ch.,  243 :  3  Sandf.  Ch.,  591;  27  N. 
Y.,  264  ;  49  N.  Y.,  611 ;  89  N.  Y.,  674  ;  14  Barb.,  601:  51 
Barb.,  251 :  26  How.  Pr.,  523:  35  How.  Pr.,  312;  7  Bos., 
345 ;  9  Bos.,  423;  46  Am.  Rep.,  791  (16  Vroom,  531). 


465*]        *DUDLEY  v.  BOLLES. 

Servant  in  Charge  of  Master's  Property,  Com- 
petent Witness  as  to  such  Property — Incompe- 
tent, in  Action  against  Matter  Involving  His 
Own  Negligence — Previous  Statements  of  Wit- 
ness, Generally  Inadmissible  in  Confirmation 
of  His  Evidence — Traveler  on  Horseback  need 
not  Turn  Out  in  Any  Particular  Direction  on 
Meeting  a  Vehicle. 

A  servant  In  charge  of  the  property  of  his  master, 
which  baa  been  injured  or  destroyed  by  the  negli- 
gence of  another,  is  a  competent  witness  in  an  ac- 
tion by  the  master  for  the  recovery  of  damages;  but 
is  not  a  competent  witness  in  an  action  against  the 
master  for  an  injury  to  the  property  of  another 
through  his  (the  servant's)  alleged  negligence. 

Evidence  of  previous  statements  made  by  a  wit- 
ness in  confirmation  of  his  testimony  is,  in  general, 
inadmissible. 

A  traveler  on  horseback,  meeting  another  horse- 
man or  a  vehicle  on  a  public  highway,  is  not  re- 
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quired  to  turn  out  in  any  particular  direction  to 
avoid  colllson :  all  that  is  required  IB  prudent  care 
under  existing  circumstances. 

Citations—  J  Phil.  Ev.,  Cow.  &  H's  ed.,  41.  47,  66.  70. 
106,  107,  1511,  1512,  1526.  1530.  1531,  «.  75,  95.  244 :  Phil 
Ev.,  99,  8th  ed.;  2  Moore,  508 :  8  Taunt.,  454  ;  1  Camp.. 
251 ;  21  Wend.,  399,  400,  402;  1  Moody  &  Rob.,  6»  6 
Carr.  &  P.,  464;  8  Id.,  752:  15  Wend..  314:  2  liailey, 
183 ;  8  Watts,  135 ;  4  Vt.,  499 ;  23  Wend..  50 ;  12  Wend* 
78. 

ERROR  from  the  Chenango  C.  P.  Bolles 
sued  Dudley  in  a  justice's  court,  and  de- 
clared against  him  in  a  special  action  on  the 
case,  "  for  driving  immoderately  and  unlaw- 
fully, a  mule  in  a  cutter,  on  a  public  highway 
in  the  Town  of  Smithville,  so  as  to  run  against 
a  certain  mare  in  the  possession  of  the  servant 
of  the  plaintiff,  in  such  a  manner  as  to  cause 
her  death,  on  the  7th  day  of  March,  1838." 
The  defendant  pleaded  the'general  issue.  The 
cause  was  tried  by  a  jury,  who  found  a  verdict 
for  the  plaintiff,  with  $40  damages,  on  which 
judgment  was  rendered.  The  defendant  ap- 
pealed to  the  Chenango  C.  P.  On  the  trial  in 
that  court  a  motion  was  made  to  nonsuit  the 
plaintiff,  because  it  was  not  stated  in  the  dec- 
laration that  the  act  complained  of  was  done 
negligently,  and  that  title  in  the  mare  either 
absolute  or  limited  was  not  alleged  to  be  in  the 
plaintiff.  The  court  refused  to  grant  the  non- 
suit. The  plaintiff  called  Augustus  Bartle  as 
a  witness.  He  was  the  servant  of  the  plaintiff, 
and  rode  the  mare  at  the  time  of  the  injury. 
The  defendant  objected  to  his  competency  as 
a  witness,  but  the  objection  was  overruled, 
and  he  was  sworn.  He  proved  that  the  de- 
fendant's mule,  being  on  a  trot  in  the  cutter, 
struck  and  killed  the  plaintiff's  mare,  while  the 
witness  who  was  riding  her  was  in  the  act  of 
turning  out  on  the  side  of  the  road  upon  his 
left,  with  a  view  to  avoid  the  cutter.  The  •«  it- 
ness  was  contradicted  *as  to  some  par-  [*4<>O 
ticulars,  and  it  was  proved  that  he  had  made 
statements  materially  variant  from  his  testi- 
mony in  court.  In  reply,  the  plaintiff  offered 
proof  that,  about  the  time  of  the  accident,  he 
had  made  statements  to  other  witnesses  con- 
forming to  what  he  had  sworn  on  the  trial. 
This  was  objected  to;  but  the  evidence  was  re- 
ceived. The  defendant  requested  the  court  to 
charge  that  the  plaintiff's  servant  was  bound 
to  turn  to  the  right  with  his  mare,  on  meeting 
the  cutter.  This  they  declined  to  do;  and  on 
the  contrary,  instructed  the  jury  that  the  serv- 
ant was  not  in  fault  for  turning  to  the  left. 
The  defendant  excepted  to  the  several  decisions 
of  the  court  and  to  the  charge;  and  the  verdict 
and  judgment  being  against  him,  he  brought 
error. 

Mr.  H.  R.  Mygatt,  for  plaintiff  In  error. 

Mr.  W.  M.  Patterson,  for  defendant  in 

rror. 

By  the  Court,  Co  wen,  J.  The  defendant 
cannot  take  advantage  of  a  defect  in  the  decla- 
ration by  a  motion  to  nonsuit  the  plaintiff. 
The  objection  should  be  taken  by  demurrer, 
or  in  arrest  of  judgment,  or  by  writ  of  error. 
The  averment  of  immoderate  driving  may,  per- 
haps, be  considered  as  equivalent  to  one  of 
negligent  driving;  and  in  this  respect,  the  dec- 
laration here  sustainable  on  error  after  verdict; 
though  the  same  thing  can,  perhaps,  hardly  be 
said  of  the  total  omission  to  show  property  in 
the  mare.  The  declaration  was  simply  for  an 
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injury  to  a  mare  in  possession  of  the  plaintiff's 
servant.  This  might  as  well  be  the  mare  of  a 
stranger  as  of  the  plaintiff.  The  objection  cer- 
tainly would  not  lie  upon  certiorari  after  a  full 
trial  on  the  merits,  it  appearing  by  the  return 
of  the  justice  that  property  was  made  out  in 
fact.  The  only  mode  of  raising  the  objection 
in  such  case  would  be  by  demurrer ;  but  on 
appeal,  the  evidence  is  not  returned,  nor  is  it 
brought  here  by  a  bill  of  exceptions  in  such  a 
form  as  to  supply  any  defect  in  the  declaration 
which  would  not  be  cured  by  verdict  at  the 
common  law.  The  total  omission  to  show  title 
467*]  to  the  *property  for  which  the  plaintiff 
below  recovered  is  clearly  such  a  defect.  As 
the  cause  must  go  down  for  a  new  trial,  for 
error  appearing  in  the  bill  of  exceptions,  the 
plaintiff  below  should  in  prudence  obtain  leave 
to  amend. 

Was  the  plaintiff's  servant  a  competent  wit- 
ness? His  negligence  was  clearly  in  issue;  and 
if  the  injury  imputed  to  the  defendant  arose 
from  such  negligence,  the  witness  was  liable 
to  the  plaintiff.  A  recovery  against  the  defend- 
ant would  not,  however,  have  the  effect  in  it- 
self to  exonerate  him.  His  negligence  in  truth 
causing  the  death  of  the  mare,  the  master  might 
sue  and  recover  against  him  notwithstanding 
an  uncollected  verdict  and  judgment  against 
the  defendant.  The  servant  is  equally  a  wrong- 
doer and  equally  liable  although  the  master 
recover  against  another  as  the  real  wrong-doer, 
or  the  strength  of  the  servant's  testimony.  In 
ordinary  cases  it  is  perfectly  well  settled  that 
where  you  sue  one  of  two  joint  wrong  doers, 
you  may  resort  to  the  other  as  a  witness.  This 
is  allowed  in  England,  «ven  where  a  recovery 
against  one  operates  per  se  as  a  bar  to  an  ac- 
tion against  the  other;  a  fortiori  in  this  State, 
where  it  is  so  only  sub  modo,  and  not  till  the 
plaintiff  has  finally  elected  to  collect  of  the  first 
by  at  least  taking  out  execution.  The  plaint- 
iff's agent  is  constantly  received  for  him,  even 
where  his  negligence  would  defeat  the  action 
and  turn  the  plaintiff's  remedy  upon  the  wit- 
ness. But  the  cases  are  conflicting  as  to  the 
servant.  When  called  for  the  defendant,  all 
the  cases  agree  that  he  is  not  admissible.  The 
verdict  against  the  master  would,  in  such  case, 
always  be  evidence  against  him  to  show  the 
amount  of  damages  for  which  he  may  become 
liable  over;  1  Phil.  Ev.,  56.  131;  Cowen  &  H. 
ed.,  n.  95,  pp.  106,  107;  n.  244,  p.  256;  Id.,  pp. 
1530,  1531;  and  with  us,  I  apprehend,  it  would 
be  conclusive,  on  proving  that  he  had  notice, 
and  was  called  on  to  defend  the  original  action. 
He  stands  in  the  relation  of  an  indemnitor  or 
a  warrantor  against  an  injury.  The  argument 
for  exclusion  thus  becomes  obvious  and  con- 
clusive. Clearly,  however,  the  same  principle 
does  not  apply  when  he  is  called  for  the  plaint- 
iff. The  verdict  is  not  evidetfce  against  him, 
though  his  master  should  fail  in  the  action. 
Phil.  Ev.,  99,  8th  ed.  The  failure  may  arise 
468*]  *from  causes  over  which  the  servant 
never  had  any  control,  and  for  which  he  is  not 
accountable;  such  as  the  want  of  proof. or  neg- 
ligence in  the  conduct  of  the  cause.  On  the 
other  hand,  it  is  true  his  own  oath  may  in  the 
result  work  a  recovery  against  another,  and  a 
consequent  satisfaction  exonerating  him.  So 
of  the  agent  and  joint  wrong  doer.  They  are 
brought  up  as  witnesses  to  work  the  same  con- 
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sequence  in  their  own  favor.  So  the  indorser 
of  a  promissory  note,  called  by  his  indorsee 
against  the  maker.  Yet  he  is  uniformly  re- 
ceived in  England;  and  though  not,  perhaps, 
yet  receivable  with  us,  he  certainly  is  by  sev- 
eral courts  in  this  country.  The  effect  of  the 
servant's  testimony  in  his  favor  is  contingent, 
nothing  more;  and  it  is  a  general  rule  that  mere 
contingent  interest  shall  not  exclude  a  witness. 
In  what  cases  it  shall  be  deemed  contingent 
the  authorities  are  not  uniform;  and  perhaps 
least  of  all  on  the  point  now  presented. 

When  Mr.  Phillipps  wrote  his  7th  edition, 
he  felt  authorized  to  do  no  more  than  notice 
the  exclusion  of  the  servant,  when  his  master 
was  defending.  Westminster  Hall  seems  not 
to  have  been  considered  as  having  spoken  de- 
cisively against  his  admission  for  the  master 
when  plaintiff,  though  the  point  had  been  di- 
rectly decided  in  Morishv.  Foote,  2  Moore,  508; 
8  Taunt.,  454;  and  Miller  v.  Falconer,  1  Camp., 
251 ;  and  there  were  several  other  cases  which 
went  that  length  in  principle.  Such  were  all 
those  which  held  that  in  an  action  against  one 
for  a  debt  due  from  him  and  another,  the  lat- 
ter could  not  be  received  as  a  witness  for  the 
plaintiff,  because  by  promoting  a  recovery  he 
might  place  himself  in  a  condition  of  security. 
We  had  occasion  to  notice  several  of  these 
cases  in  considering  Collins  v.  Ellis,  21  Wend., 
399,  400.  Several  American  cases  are  there 
cited  to  the  same  effect,  and  one  or  two  in  this 
court.  Collins  v.  Jfillisis  itself  one  of  this  char- 
acter. The  witness  was  called  to  raise  a  fund 
in  the  hands  of  the  defendant  by  which  the 
witness'  own  debt  might  be  discharged.  Soon 
after  Phillipps'  7th  edition  was  published,  a 
series  of  Nisi  Prius  decisions  took  place  by 
which  the  doctrine  was  entirely  settled  in  En- 
gland, so  far  as  it  could  be  by  that  class  of  de- 
cisions, that  *where  the  master  sues  [*46O 
for  a  negligent  injury  done  to  his  property  in 
the  hands  of  his  servant,  the  latter  is  equally 
inadmissible  for  the  master  as  if  he  were  de- 
fendant. They  are  collected  in  the  notes  to 
that  edition  by  Cowen  &  H.,  pp.  107,  1526. 
1530.  I  shall  not  go  over  them.  The  last  is 
Sherman  v.  Barnes,  1  Mood.  &  R.,  69,  which 
was  the  very  case  now  before  us.  The  plaint- 
iff's horse  being  driven  by  his  servant  was  run 
against  and  injured.  On  his  calling  the  serv- 
ant and  partly  examining  him,  Tindal,  Ch.  J., 
struck  out  his  testimony,  though  he  expressed 
himself  dissatisfied  with  the  principle  on  which 
such  witnesses  were  rejected.  In  the  still  later 
edition  of  Phillipps,  by  him  and  Amos,  8lh 
ed.,  100.  it  is  said  to  be  established  by  this  and 
other  cases  that  "Where  a  witness  is  so  con- 
nected with  the  dispute  in  a  particular  action 
that  a  verdict  for  the  plaintiff  would  entirely 
relieve  the  witness  from  a  liability  over  to  a 
subsequent,  action  which  the  plaintiff  might 
bring  against  him  if  the  defendant  were  to  suc- 
ceed, such  witness  will  be  incompetent  to  give 
evidence  on  behalf  of  the  plaintiff,  by  reason 
of  a  direct  interest  in  the  event  of  the  cause." 
Morish  v.  Foote  was  a  decision  in  bane;  and  in 
Sherman  v.  Barnes  the  Chief  Justice  of  the  C. 
P.  considered  it  as  controlling,  though  he  dif- 
fered from  it  in  principle.  In  Wake  v.  Lock, 
5  Carr.  &  P.,  454,  Ld.  Denman,  Ch.  J.,  inad- 
vertently received  as  a  witness  for  the  plaint- 
iff his  servant,  in  whose  hands  the  plaintiff's 
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fly  was  damaged  by  collision  with  the  defend- 
ant's wagon,  but  declared  he  should  not  have 
done  so  had  Morish  v.  Foote  been  mentioned. 
Truly,  therefore,  the  question  seems  to  be  set- 
tled in  England  against  the  servant's  admissi- 
bility.  The  last  English  case  I  have  seen,  liob- 
inson  v.  Ferreday,  8  Carr.  &  P.,  752,  A.  D. 
1839,  still  adheres  to  the  rule.  Following  these 
cases,  we  must  hold  that  Bartle,  the  witness 
here,  was  directly  interested. 

On  the  other  hand,  the  counsel  for  the  de 
fendant  thinks  that  Bk.  v.  8tearn»,  15  Wend., 
314,  316.  is  conclusive  in  favor  of  his  admissi- 
bility.  The  plaintiffs  sued  for  an  overpayment 
by  their  teller,  made,  as  he  swore,  by  mistake; 
47O*]  and  he  was  received  as  a  *competent 
witness  for  the  plaintiff.  The  question  turned 
on  the  words  of  his  surety  bond,  and  the  neces 
sity  of  admitting  an  agent,  although  interested. 
That  he  was  testifying  in  favor  of  a  recovery 
which  might  place  him  in  a  state  of  security 
against  an  action  by  the  bank  for  their  money, 
which  he  had  carelessly  paid  out,  does  not 
seem  to  have  been  noticed.  He  was  thought 
to  come  within  the  general  rule  that  an  agent 
or  servant  is  admissible  as  a  witness  for  his 
principal.  I  recollect  no  case  in  this  court  di- 
rectly denying  the  principle  of  Morish  v.  Foote, 
though  I  take  it  that  principle  was  involved  in 
Bk.  v.  Stearns.  It  has  often  been  recognized 
in  respect  to  matters  of  contract,  as  may  be 
seen  in  Collins  v.  Ellis.  In  Johnson  v.  Harth, 
2  Bailey,  183,  it  was  denied  in  respect  to  a 
servant  by  the  Court  of  Appeals  of  S.  C.  The 
action  was  by  the  indorsee  against  the  in- 
dorser ;  and  the  notary  who  acted  in  behalf  of 
the  plaintiff  had  neglected  to  give  the  regular 
notice ;  yet  he  was  received  as  a  witness  for 
the  plaintiff  to  show  a  state  of  facts  rendering 
the  defendant  liable,  notwithstanding  the  omis- 
sion. It  was  agreed  that  the  witness  was  liable 
directly  or  indirectly  to  the  plaintiff  for  his 
negligence.  That  was  in  issue,  and  his  oath 
might  secure  him  against  an  action.  But  the 
court,  by  Harper,  J.,  said  the  interest  was  con- 
tingent, whereas,  to  disqualify  the  witness,  it 
must  be  certain  and  immediate.  Per  Kennedy, 
J.,  in  McDowell  v.  Simpson,  3  Watts,  135,  S. 
P.  This  doctrine  derives  countenance  from 
all  that  class  of  English  and  American  cases 
before  noticed,  and  which  are  very  numerous, 
holding  that  one  of  two  joint  wrong-doers,  off 
the  record,  is  admissible  for  the  plaintiff  in  an 
action  for  the  wrong.  21  Wend.,  402;  1  Phil. 
Ev.,  41,  47,  Cowen  &  H.  ed.,  and  n.  75,  p.  70; 
Id.,  pp.  1511, 1512.  It  has  been  impossible  for 
me  to  see  that  the  reason  in  the  case  at  bar  is 
stronger  for  the  exclusion  of  the  witness  than 
it  is  in  respect  to  one  of  two  joint  wrong  doers. 
In  England  it  would  certainly  not  be  so  strong. 
Yet  the  servant,  the  supposed  wrong-doer,  is 
excluded  by  one  class  of  cases,  while  the  co- 
trespasser,  the  acknowledged  wrong-doer,  is 
admitted  in  the  other.  The  distinction  against 
47  1*J  *admitting  the  servant  is  evidently  dis 
approved  of  by  the  modern  English  judiciary; 
but  they  all  deem  themselves  committed  by 
Morish  v.  Foote  and  other  cases.  We  are,  I 
think,  not  so  committed,  though  I  thought  we 
were  in  Collins  v.  Ellis,  against  receiving  one 
of  two  alleged  debtors  to  charge  the  other. 
Had  the  question  been  res  Integra,  the  propri- 


ety  of  our  decision  there  might  be  well  doubt- 
ed, as  being  against  the  salutary  inclination  of 
courts  to  enlarge  the  sphere  of  competency. 
We  are  not  bound  by  the  modern  decisions  of 
Westminster  Hall,  though  I  confess  we  always 
ought  to  disregard  them  with  great  hesitancy. 
I  admit  the  question  is  by  no  means  free  from 
difficulty ;  but  my  own  mind  has  been  deter- 
mined mainly  from  a  fear  that  if  we  adopt  the 
English  cases,  we  may  be  called  on  by  an  ar- 
gument beyond  the  power  of  resistance,  for 
aught  1  see,  to  bring  within  their  principle 
brokers  and  other  agents.  The  teller  in  the 
Bk.  v.  Stearns  was  but  a  servant.  Agents,  at- 
torneys and  trustees  are  very  commonly  in  the 
same  case  with  servants.  It  has  already  been 
asserted  by  a  learned  judge  in  a  neighboring 
State,  on  the  authority  of  Starkie's  Evidence, 
that  where  the  agent  is  called  to  prove  the  per- 
formance of  some  duty  or  contract  for  the 
plaintiff,  he  is  incompetent.  Deni»on  v.  Hib- 
bard,  4  Vt.,  499.  The  principle  of  necessity 
has  been  asserted  in  such  cases.  But  by  what 
considerations  is  that  necessity  to  be  limited  ? 
Is  not  the  principle  of  contingent  liability  much 
more  certain  and  intelligible  ?  It  is  better  set- 
tled; for  some  modern  books  on  evidence  deny 
that  necessity  should  be  admitted  as  a  ground 
for  receiving  a  witness.  Where  he  is  directly 
liable  over  as  a  consequence  of  the  recovery, 
it  is  necessary  that  he  should  be  released.  If 
not  so,  the  books  are  full  of  the  principle  that 
he  is  incompetent.  There  is  no  general  rule 
better  established  than  that  servants  are  com- 
petent witnesses  for  their  masters.  Yet  if  the 
principle  of  Morish  v.  Foote  were  to  be  liber- 
ally applied,  the  professed  exception  would 
overcome  the  principle.  Servants,  agents  and 
trustees,  when  called  as  witnesses  to  sustain 
the  transaction  in  which  they  have  been  en- 
gaged, are  generally  subject  to  the  imputation 
of  having  *an  interest  to  support  it;  [*472 
for  they  are  liable  if  it  fail  through  their  neg- 
ligence. The  true  answer  is  that  the  interest 
is  contingent.  The  record  can  in  no  way  af- 
fect them ;  though  they  may  be  liable  should 
their  principal  fail  in  the  action.  What  possi- 
ble difference  is  there  between  servants  and 
agents  ?  And  if  the  former  are  repudiated  as 
incompetent,  why  not  the  latter  ?  All  persons 
acting  in  the  employment  of  another  are  serv- 
ants within  the  rule :  attorneys,  solicitors, 
sheriffs,  etc. 

I  am  unwilling,  on  the  mere  force  of  author- 
ity even  in  Westminster  Hall,  to  adopt  a  prin- 
ciple verging  towards  the  exclusion  of  whole 
classes  heretofore  deemed  competent.  On  the 
whole,  we  think  Bartle  was  properly  received 
as  a  witness. 

The  reception  of  Bartle's  statements  in  con- 
firmation of  his  testimony,  was  erroneous.  We 
have  recently  in  Robbv.  Hackley,  23  Wend., 
50,  etseq.,  reconsidered  the  dictum  to  the  con- 
trary in  People  v.  Vane,  12  Wend.,  78,  and 
agreed  that  consistent  statements  cannot  in 
general  be  received  in  reply  to  the  contradic- 
tions of  a  witness;  a  fortiori  are  they  inadmis- 
sible in  answer  to  direct  and  positive  contradic- 
tion by  other  witnesses. 

There  is  no  law  of  the  road  requiring  a  man 
on  horseback,  when  meeting  a  horse  or  vehicle, 
to  turn  out  on  the  right  or  left  side.  The  rider 
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must  govern  himself  in  this  respect  according 
to  his  notions  of  prudence  at  the  time,  under 
the  circumstances. 

Judgment  reversed ;  venire  de  novo  from  the 
court  below. 

Cited  in-3  Hill.  581:  5  Hill.  90;  42  How.  Pr.,  393; 
1  Park.,  151;  6  Park.,  126 ;  2  Leg.  Obs.,  108 ;  11  How., 
U.  S.,  490. 


473*]  *THE  BANK  OP  POUGHKEEPSIE 

v. 
IBBOTSON. 

Corporations — Creditor's  Action  at  Law  against 
Individual  Stockholder —  Statute — Dissolution 
— Evidence  of  Pleading — Joint  Action. 

An  action  at  law  lies  against  an  individual  stock- 
holder of  a  corporation  formed  under  the  Act  Rela- 
tive to  Incorporations  for  Manufacturing-  Purposes, 
for  debts  owing  by  the  company  at  the  time  of  its 
dissolution;  and  he  may  be  charged  to  the  extent 
of  his  shares  of  stock. 

In  such  suit,  it  is  not  necessary  to  allege  specially 
in  the  declaration  the  grounds  relied  on  as  evidence 
of  dissolution ;  a  general  averment  of  dissolution  is 
enough. 

A  joint  action  against  all  the  stockholders,  it 
seems,  cannot  be  maintained. 

Citations— 3  R.  S.,  222;  19  Johns.,  456 ;  Hopk.,  300 ; 
8  Cow.,  387,  392  ;  3  Paige,  409 ;  Aug.  &  Ames,  Corp., 
369. 

TIEMURRER  to  declaration.  The  plaintiffs, 
±J  in  their  declaration,  stated  that  Jan.  9, 
1839,  a  certain  corporation  for  manufacturing 
purposes,  known  as  "The  New  York  Stock 
Frame  and  Cotton  Manufacturing  Company," 
had  been  incorporated  pursuant  to  the  Act  en- 
titled "  An  Act  Relative  to  Incorporations  for 
Manufacturing  Purposes,"  passed  Mar.  22, 
1811,  and  the  amendments  thereto,  and  as  such 
was  doing  business  at  the  Town  of  Poughkeep- 
sie,  in  the  County  of  Dutchess,  until  afterwards 
and  before  the  commencement  of  this  suit,  to 
wit:  June  20,  in  the  year  aforesaid,  when  the 
said  Corporation  was  dissolved  in  fact;  that 
Jan.  9  aforesaid,  the  Co.  had  become  indebted 
to  the  plaintiffs  in  the  sum  of  $1,000;  that  the 
plaintiffs  duly  prosecuted  their  suit  in  this 
court  against  the  Co.  for  the  recovery  thereof, 
and  Jan.  9,  1839,  by  the  judgment  of  the 
court,  recovered  against  the  Co.  $706.39  dam- 
ages and  costs;  that  Jan.  18,  1839,  &  fieri  facias 
was  duly  issued,  which  was  returned  nutta 
bona,  etc. ;  that  the  Corporation  had  no  goods 
or  chattels,  lands  or  tenements,  which  can  be 
levied  on  to  satisfy  the  judgment;  that,  at  the 
time  the  judgment  was  obtained,  to  wit:  on, 
etc.,  and  at  the  time  of  the  issuing  and  return 
of  the  execution,  the  defendant  in  this  cause 
was  a  stockholder  and  owner  of  shares  of 
stock  in  the  said  Co.  to  a  large  amount,  to  wit: 
to  the  amount  of  $2,000,  and  as  such  stock- 
holder, composed  one  of  the  Co.  By  means 
of  which  premises,  and  by  force  of  the  statute 
474*]  entitled  "An  Act  Relative  to  incorpo- 
rations for  Manufacturing  Purposes,"  passed 
Mar.  22,  1811,  and  the  amendments  thereto, 
and  the  certificate  of  incorporation  duly  filed, 
the  defendant  became  and  was  individually 
liable  to  pay  to  the  plaintiffs  the  full  amount  of 
the  said  judgment;  and  being  so  liable,  etc., 
promised  to  pay.,  etc. 

To  this  declaration  the  defendant  demurred, 
and  assigned  as  special  causes  of  demurrer  the 
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following:  1.  That  it  is  not  averred  that  the 
Co.  have  not  equitable  interests,  debts  due  to 
them,  money  or  other  property  which  could 
be  appropriated  to  the  payment  of  its  debts, 
and  to  an  amount  sufficient  without  resorting 
to  the  stockholders;  2.  That  it  is  not  averred 
that  there  has  been  any  settlement  of  the  con- 
cerns of  the  Corporation,  or  of  the  liabilities  of 
the  individual  shareholders,  so  that  it  might 
appear  whether  the  shares  had  been  paid  for 
by  all  the  shareholders;  whether  the  Co. 
was,  in  fact,  insolvent;  and  in  what  amount 
the  shareholders  were  respectively  liable;  3. 
That  it  is  not  averred  that  the  liabilities  of  the 
defendant  and  other  shareholders  have  not  al- 
ready been  discharged  in  payment  of  other 
debts  of  the  Corporation;  4.  That  it  does  ap- 
pear by  the  declaration,  that  there  are  other 
shareholders  besides  the  defendant  who  are 
liable  with  him,  if  this  action  can  be  sustained, 
and  therefore  should  have  been  joined  as  co- 
defendants;  and  5.  That  an  action  at  law  can- 
not be  sustained  against  an  individual  stock- 
holder, or  even  against  all  the  stockholders; 
that  the  remedy  is  equity,  etc.  The  plaintiff 
joined  in  demurrer.  The  cause  was  submitted 
on  written  arguments. 

Mr.  A.  H.  Dana,  for  the  defendant,  insist- 
ed that  the  section  of  the  statute  under  which 
this  action  was  brought  contemplated  a  dissolu- 
tion of  the  Corporation  in  the  ordinary  course, 
by  limitation  of  time;  after  which,  there  being 
no  Corporation,  it  was  necessary  that  there 
should  be  some  other  resort  for  unpaid  debts. 

He  argued,  that  at  onetime  it  was  supposed 
that  a  dissolution  of  a  corporation  could  not 
take  place  within  the  time  limited  by  the  char- 
ter, except  by  surrender  of  its  corporate  fran- 
chises, or  a  forfeiture  declared  by  judgment 
of  law  on  scire  facias.  After  an  elaborate  dis- 
cussion, however,  it  was  finally  *settled  [*475 
that  a  corporation  might  be  dissolved  by  its 
ceasing  to  own  property  and  abandoning  its 
business  without  ability  to  resume  it.  Per 
Spencer,  Ch.  J.,  in  Slee  v.  Bloom,  19  Johns., 
477;  Woodworth,  J.,  in  Briggs  v.  Penniman, 
8  Cow.  391. 

It  is  recited  in  this  declaration  that  the  Cor- 
poration was  dissolved  in  fact.  It  is  not  a 
technical  averment,  in  reference  to  the  statute. 
Any  other  mode  of  dissolution  than  by  expira- 
tion of  time  must  be  set  forth  with  certainty; 
and  to  make  out  such  constructive  dissolution, 
there  must  be  insolvency  of  the  Corporation. 
As  to  creditors,  a  corporation  cannot  be  dis- 
solved within  the  time  limited  by  the  charter 
while  it  has  funds.  This  is  conceded  in  all  the 
reported  cases,  and  the  plaintiffs  in  fact  admit 
it,  and  aver  that  there  was  no  property  that 
could  be  taken  in  execution.  This  might  be. 
and  yet  sufficient  assets  might  exist  to  pay  all 
the.debts.  Unpaid  subscriptions  are  corporate 
property,  and  can  be  reached  by  the  creditors 
in  a  court  of  equity.  Per  Spencer,  Senator,  in 
Briggs  v.  Penniman,  8  Cow.,  395,  and  see. 
also,  Slee  v.  Bloom,  19  Johns,  484.  The  decree 
was  that  the  subscription  should  be  paid  in 
full. 

Secondly.  The  shareholders  are  to  be  indi- 
vidually responsible  as  distinguished  from  cor- 
porate liability,  but  not  severally.  The  Cor- 
poration is,  in  fact,  a  partnership,  with  some 
of  the  incidents  of  a  corporation;  and  after 
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dissolution  it  is  strictly  a  partnership  liability, 
which  must  be  enforced  against  all  the  share- 
holders. If  it  is  supposed  that  each  is  liable 
severally,  what  is  to  prevent  suits  by  a  cred 
itor  against  each  of  the  shareholders  at  the 
same  time?  Neither  shareholder  can  plead 
the  pendency  of  a  suit  against  the  others. 
Airain;  all  the  creditors  may,  upon  the  same 
principle,  sue  each  for  himself  a  single  share- 
holder at  the  same  time.  Can  it  be  that  such 
a  proceeding  could  have  been  intended  by  the 
statute?  These  difficulties  in  the  application  of 
the  rules  of  pleading  tend  to  show  the  remedy 
at  law  inappropriate.  The  proper  proceeding, 
and  the  only  one,  is  in  chancery.  In  general, 
the  jurisdiction  of  chancery  and  courts  of  law 
is  not  concurrent.  All  the  cases  in  the  books 
under  this  section  of  the  statute  were  in  chun- 
47O*]  *cery,  and  jurisdiction  was  etftertained 
because  there  was  no  remedy  at  law.  Per 
Chancellor  Sanford,  1  Hopk.,  305.  The  fund 
liable  for  debts  (that  is  the  sum  of  all  the  indi- 
vidual liabilities)  is  to  be  distributed  ratably. 
Per  Woodworth,  J.,  in  Briggs  v.  Penniman,  8 
Cow.,  392.  It  is  a  fund  belonging  to  all  the 
creditors.  The  right  cannot  be  varied  by  a  1  ien 
in  favor  of  one  creditor  by  judgment  and  exe- 
cution against  the  corporation.  The  lien  aris- 
ing under  a  creditor's  bill  is  given  by  statute,  2 
R.  S.,  174,  sec.  39;  but  it  takes  effect  only  by 
the  filing  of  a  bill.  Corning  v.  White,  2  Paige, 
569.  It  is  to  be  regarded  as  a  trust,  of  which 
courts  of  law  do  not  take  jurisdiction.  Benson 
v.  Le  Roy,  4  Johns.  Ch.,  651;  Egberts  v.  Wood, 
3  Paige,  518. 

The  question  to  be  determined  is,  whether  the 
complicated  interests  necessarily  involved  in  the 
case  of  a  dissolved  corporation  can  be  disposed 
of  by  suits  at  law;  and  it  ought  to  be  considered 
not  only  in  respect  to  the  injustice  that  may 
thus  be  done,  but  whether  it  is  compatible 
with  the  course  of  legal  proceedings  to  try  such 
rights.  A  shareholder  may  by  plea  in  abate- 
ment cause  all  the  parties  to  be  brought  in. 
Then  there  must  be  an  investigation  as  to  the 
assets  of  the  corporation.  The  primary  liabil 
ity  of  the  shareholders  is  for  their  subscrip- 
tions. These  must  first  be  exhausted  ;  then 
the  accounts  of  each  of  the  shareholders  with 
the  corporation  must  be  investigated.  They 
are  entitled  to  set  off  whatever  they  have  ad- 
vanced in  payment  of  the  debts  of  the  cor- 
poration. The  liability  of  each  may  be  differ- 
ent, and  there  would  have  to  be  several  judg- 
ments. These  difficulties  furnish  sufficient 
ground  for  the  court  to  declare  the  remedy  in- 
appropriate, as  they  would  do  in  a  suit  by  one 
partner  against  another,  or  of  a  creditor  against 
a  trustee  for  an  unliquidated  claim  upon  a 
trust  fund  ;  and  that  it  is  not  necessary  to  ob- 
tain the  intervention  of  the  Court  of  Chancery 
by  injunction. 

Mr.  S.  A.  Foot,  for  plaintiffs.  The  decla- 
ration contains  all  the  averments  requisite  to 
show  a  full  right  to  recover  as  the  counsel  for 
the  defendants  appears  to  concede,  except  that 
there  ought  to  have  been  fuller  averments  re- 
477*Jspecting*the  dissolution  of  the  Corpo- 
ration, viz.:  that  its  insolvency,  abandonment 
of  its  business,  and  destitution  of  funds  to  pay 
debts,  should  have  been  alleged  in  addition  to 
the  facts  stated. 

There  are  two  kinds  of  dissolutions  of  cor- 
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porations  ;  one  in  fact,  and  the  other  in  form. 
The  latter  is  only  effected  by  the  judgment  of 
a  court  of  competent  jurisdiction  ;  the  former 
by  the  acts  or  omissions  of  the  corporation  ; 
and  whether  a  corporation  has  been  dissolved 
in  fact,  depends  on  a  variety  of  circumstances, 
and  is  always  a  subject  of  proof.  This  fully 
appears  by  the  two  cases  on  this  subject,  which 
have  been  decided  in  ourcourts.  SUev.  Bloom, 
and  Penniman  v.  Briggs,  1  Hopk.,  800  ;  8.  C. 
in  error,  8  Cow. ,  887.  Those  cases  have  also 
settled  this  further  proposition,  that  the  right 
of  a  creditor  to  resort  to  the  stockholders,  at- 
taches upon  a  disolution  in  fact  of  the  corpor- 
ation. The  declaration  in  this  case,  instead  of 
setting  forth  the  evidence  of  a  dissolution  in 
fact  of  the  Corporation,  contains  a  full  and  un- 
qualified averment  of  such  dissolution.  This 
is  the  proper  and  well  established  mode  of 
pleading.  When  the  parties  come  before  a 
court  and  jury,  then  it  will  be  material  to  in- 
quire what  facts  constitute  a  dissolution,  and 
whether  they  exist  in  this  case. 

The  next  subject  of  inquiry  is,  whether  a 
creditor  of  a  corporation  can  maintain  an  ac- 
tion at  law  on  this  statute.  The  statute  does 
not  confine  the  remedy  to  a  Court  of  Chancery. 
As  a  general  rule,  a  statutory  liability  is  more 
appropriately  and  more  commonly  enforced  at 
law  than  in  chancery.  If  stockholders  have  no 
remedy  under  this  statute  except  in  chancery, 
then  in  most  cases  the  statute  will  be  use- 
less. Suppose  a  creditor  has  a  debt  for  $150, 
must  he  go  through  the  tedious  and  expensive 
process  of  a  chancery  suit,  in  which  all  the 
stockholders  as  well  as  all  the  creditors  must 
necessarily  be  made  parlies,  and  the  rights  of 
all.  as  between  each  other,  adjusted  before  he 
can  have  his  $150  ?  Or,  may  he  select  a  stock- 
holder who  owns  stock  to  an  amount  beyond 
that  of  his  debt,  and  call  upon  him  for  pay- 
ment, and  if  such  stockholder  has  a  claim  on 
others  for  contribution,  leave  him  to  enforce 
such  claim  ?  If  the*statute  means  any-  [*478 
thing,  each  stockholder  is  liable  for  the  debts 
of  the  corporation  to  the  extent  of  his  stock  ; 
and  when  he  has  paid  to  that  extent,  he  is  no 
longer  liable.  It  is  unnecessary  to  inquire  at 
this  time  whether  a  stockholder  can  plead  in 
abatement  the  non- joiner  of  other  stockholders, 
though  it  appears  to  me  clearly  not,  as  they 
own  different  amounts  of  stock,  and  are.  con- 
sequently, subject  to  different  rules  of  liability. 
One  may  be  liable  for  $100,  another  for  $1,000, 
and  a  third  for  $5.000. 

There  is  no  doubt,  and  the  two  cases  already 
referred  to  show,  that  a  creditor  may  seek  re- 
dress, in  equity,  under  appropriate  circum- 
stances ;  and  where  he  has  a  large  claim,  and 
must  resort  to  several  stockholders  to  obtain 
satisfaction,  the  Court  of  Chancery  would 
probably  \>e  the  more  appropriate  tribunal  ; 
and  being  appealed  to  it  would  probably  in  ac- 
cordance with  its  general  course  bring  in  all 
parties  interested  and  settle  the  whole  matter 
in  one  suit.  But  suppose  there  is  but  one 
creditor,  and  but  one  solvent  stockholder,  or 
but  one  who  owns  over  one  hundred  dollars  of 
stock  ;  or  but  one  creditor,  and  his  debt  less 
than  $100,  and  not  one  stockholder  who  owns 
over  $100  of  stock  ;  would  the  Court  of  Chan- 
cery then  be  the  appropriate  tribunal?  See  2 
R.  S.  173,  sec.  37. 
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Will  this  court  refuse  its  aid  in  a  clear  case 
of  liability,  where,  so  far  as  appears,  there  is 
but  one  creditor,  and  but  one  stockholder  who 
is  liable?  If  the  defendant  has  an  equitable 
and  not  a  legal  defense,  the  Court  of  Chancery 
is  open  to  him,  and  on  filing  his  bill  he  will 
obtain  the  desired  relief.  But  if  he  has  no 
equitable  defense,  nor  any  claim  to  contribu- 
tion from  his  co-stockholders,  should  not  this 
court  enforce  the  plaintiffs'  right?  If  the  plaint- 
iffs are  the  only  creditors,  and  the  defendant 
the  only  stockholder  liable,  would  not  a  court 
of  equity  refuse  to  interfere,  on  the  ground 
that  there  was  an  adequate  remedy  at  law  ? 
Everything  of  late  years  in  this  State  has  re- 
ceived such  a  tendency  to  the  Court  of  Chance- 
ry, that  my  learned  opponent  seems  to  think  that 
this  court  must  volunteer  in  this  case  to  pre- 
sume a  state  of  facts,  to  deprive  it  of  one  of  its 
appropriate  functions,  viz.  :  the  enforcement 
479*]  of  statutory  liabilities  ;  *and  having 
made  the  presumption,  must  act  upon  it,  and 
surrender  an  important  branch  of  its  jurisdic- 
tion. 

By  the  Court  Nelson,  Ch.  J.  The  principal 
question  sought  to  be  presented  in  this  case  is, 
whether  an  action  at  law  will  lie  to  charge  the 
stockholder  personally  under  the  Act. 

The  7th  section  provides,  that  for  all  debts 
due  and  owing  by  the  company  at  the  time  of 
its  dissolution,  the  persons  then  composing  it 
shall  be  individually  responsible  to  the  extent 
of  their  respective  shares  of  stock.  3  R.  S.,  222. 
It  has  been  repeatedly  held  that  the  dissolution 
Jiere  spoken  of,  in  order  to  subject  the  share- 
holder, may  be  shown  short  of  j  udicial  proceed- 
ings for  that  purpose.  Having  ceased  to  act,  and 
being  without  funds  and  indebted,  it  is  to  be 
•deemed  dissolved  so  far  as  to  give  the  remedy  to 
the  creditor.  19  Johns.,  456;  Hopk.  300;  8  Cow. , 
387.     This  dissolution  sub  modo  being  proved, 
the  liability  of  the  stockholder,  as  declared  by 
the  Act,  becomes  absolute  ;  and  I  see  no  valid 
objection  to  the  enforcement  of  it  in  a  court  of 
law.     There  can  be  no  greater  difficulty  in  es- 
tablishing or  resisting  the  demand  there,  than 
in  a  court  of  equity,  as  the  ground  and  extent 
of  the  liability  are  distinctly  given.    It  is  true, 
the  stockholder  may  be  subjected  to  several 
suits  ;  but  he  can  be  charged,  only  to  the  ex- 
tent of  his  stock.     Beyond  this,  his  defense  is 
as  perfect  at  law  as  in  equity.     On  payment  of 
-debts,  or  a  personal  charge  in  respect  to  them 
to  this  amount,  there  is  an  end  of  further  lia- 
bility.    It  was  made  a  question  in  the  several 
cases  above  referred  to,  whether  the  suit  in 
equity  could  be  maintained,  on  the  ground  ol 
.a  remedy  at  law  ;  the  answer  given  confirms 
the  view  we  have  taken  ;  it  is,  that  the  creditor 
is  entitled  to  contribution   from  all  the  stock 
holders,  if  requisite  to  the  satisfaction  of  his 
debt,  and  that  numerous  suits  might  become 
necessary.     To  avoid   this,  he  may  resort  to 
that  court.     The  creditors,  if  more  than  one 
may  also,  it  seems,  if  they  apprehend  a  defi 
-ciency  in  the   fund,  enforce  in  equity  a  prc 
rata  distribution.    8  Cow.,  392.    But  this  mus 
be  at  their  election.     Any  difficulty  that  maj 
48O*]  exist  on  the  part  of  the  *stockholder 
in  protecting  himself  beyond  the  statute  liabil 
ity,  has  never  been  suggested  as  a  ground  fo 
proceedings  in  equity.  Indeed,  it  is  clear,  tha 
ais  10  him  the  defense  is  as  perfect,  if  not  a 
WEND.  24. 


imple,  in  the  one  court  as  in  the  other.  This 
question  has  been  before  the  Clianwttor  in  an 
analogous  case,  in  which  he  held,  inasmuch 
is  the  creditors  had  a  concurrent  remedy  at 
aw,  the  Statute  of  Limitations,  applicable  to 
he  proceedings  there,  equally  governed  in 
equity.  3  Paige,  409;  See.  also,  Ang.  &  Ames, 
Corp.,  369. 

It  is  supposed,  the  pleader  should  have  set 
»ut  in  the  declaration  the  grounds  upon  which 
i  dissolution  is  predicated.  We  think  not.  The 
act,  upon  which  the  statute  liability  depends 
n  this  respect,  to  wit  :  the  dissolution,  is 
iverred — and  the  decisions  point  out  the  nature 
of  the  proof  required  to  establish  it. 

There  can  be  no  doubt,  that  the  liability  of 
,he  stockholders  is  several  and  not  joint.  The 
measure  of  it  may  be  wholly  different  in  each 
case,  depending  upon  the  shares  held.  A  joint 
suit  would  be  impracticable,  as  there  could  be 
no  joint  judgment.  Besides,  the  Act  did  notin- 
end  they  should  be  sureties  for  each  other. 
Each  is  severally  responsible  for  the  amount  of 
his  own  stock. 

The  plaintiffs,  1  think,  are  entitled  to  judgment 
on  the  demurrer. 

Same  case— 5  Hill,  461. 

Changed  bystatute— 27  N.  Y..  397,  398. 

Reviewed— 34  Ark.,  336. 

Explained— 8  Mo.  App.,  505,  507. 

Cited  in— 2  Saadf,  Ch.,  270  ;  17  N.  Y.,  96,  463 ;  18 
N.  Y.,  218 ;  25  N.  Y.,  224 ;  50  N.  Y..  570 :  72  N.  Y., 
105;  74  N.'Y.,  145;  80  N.  Y.,387;  7  Hun,  606;  12  Hun, 
266;  21  Hun,  571;  4  Barb.,  393;  17  Barb.,  124,  576;  24 
Barb.,  24;  50  How.  Pr.,  344 ;  59  How.  Pr.,  423 :  8  Abb. 
Pr.,  215;  2  Sweeny,  134;  8  Daly.  68:  64  111.,  538;  102 
111.,  358:  46  Ind.,  13;  55  Mo.,  425;  41  Am.  Dec.,  120 
(5  Ark.,  607). 
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CLEMONS  &  CROZIER. 

Pleading — Notice  of  Special  Matter — Sufficiency 
of—Parol  Lease  for  Four  Tears  as  Evidence 
to  Support  a  Distress  for  Rent — Replevin — 
Variance — Amendment. 

A  notice  of  special  matter  accompanying  a  plea, 
intended  to  be  insisted  on  at  the  trial,  is  good  if  it 
fairly  apprise  the  plaintiff  of  the  material  facts 
upon  which  the  defendant  means  to  insist. 

A  parol  lease  for  four  years,  though  void  in  itself, 
may  be  shown  in  evidence  to  support  a  distress  for 
rent  where  the  tenant  enters  and  occupies  the  de- 
mised premises. 

Where  a  defendant  in  replevin  avows  the  taking 
under  a  demise  at  an  annual  rent  payable  quarterly, 
and  the  proof  is  that  the  rent  is  payable  annually 
(saying  nothing  as  to  quarterly  payments),  there  is 
a  variance ;  but  as  it  does  not  operate  prejudicially 
to  the  opposite  party,  it  may  be  disregarded  at  the 
circuit  and  the  party  be  permitted  to  apply  to 
amend  his  pleadings. 

Citations— 20  Johns.,  144.  746 ;  2  Cow.,  260 ;  8  Cow., 
226;  19  Wend.,  391,  541-543  ;  Doug.,  665. 

rp HIS*  was  an  action  of  replevin,  [*481 
1.  tried  at  the  Erie  Circuit  in  Jan.,  1839,  be- 
fore the  Hon.  Nathan  Dayton,  one  of  the  Cir- 
cuit Judges. 

The  plaintiffs  declared  in  the  detinet  for  a 
quantity  of  merchandise.  The  defendants 
pleaded  the  general  issue,  and  gave  notice  of 

NOTE.— Distress  for  rent.  In  connection  with  the 
above  case  of  Edwards  v.  demons,  see  Smith  v.  Col- 
son,  10  Johns.,  91,  note. 
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special  matter  to  be  proved  on  the  trial,  that 
they,  as  the  bailiffs  of  Alanson  Palmer,  would 
acknowledge  the  taking  of  the  goods  in  the 
building,  etc.,  and  justly,  etc.,  because  the 
plaintiffs  for  one  year  preceding  May  1,  1887, 
and  from  thence  until  and  at  the  time  when, 
etc.,  enjoyed  the  building  in  which,  etc.,  as 
tenants  to  Palmer,  by  virtue  of  a  demise  there- 
tofore made  under  the  yearly  rent  of  $600, 
payable  quarterly,  on  the  first  days  of  Aug. 
and  Nov.,  1886,  and  the  first  days  of  Feb.  and 
May,  1837,  and  because  $120.75,  parcel  of  the 
said  sum  of  $600,  for  the  space  of  one  year 
ending  May  1,  1837,  was  due  and  in  arrear 
from  the  plaintiffs  to  Alfred  demons  and  one 
Horatio  Warren, the  assignees  of  thesaiu  Alan- 
son  Palmer,  they,  the  defendants  as  bailiffs  of 
Palmer,  acknowledge  the  taking  of  the  goods, 
etc., as  for  and  in  the  name  of  a  distress  for  the 
said  sum  of  $120.75,  so  due  and  in  arrear  to  the 
said  Alfred  demons  and  Horatio  Warren,  as- 
signees of  Alanson  Palmer  as  aforesaid.  The 
notice  further  stated  that  the  defendants  would 
further  give  in  evidence  in  bar  of  the  action, 
that  June  28,  1837,  the  plaintiffs  were  justly 
indebted  to  Alanson  Palmer  in  the  sum  of 
$120.75.  for  the  rent  of  a  certain  building  sit- 
uate, etc.,  leased  to  them  by  Palmer  May  1, 
1836,  for  one  year,  at  the  yearly  rent  of  $600, 
payable  quarterly;  which  sum  of  $120.75,  be- 
ing the  balance  of  the  rent  of  the  year  afore 
said,  became  due  May  1,  1837,  and  the  defend- 
ants took  and  distrained  the  goods,  etc.,  by 
virtue  of  a  distress  warrant  duly  issued  by 
Palmer  against  the  goods,  etc.,  of  the  plaint- 
iffs, for  the  rent  aforesaid,  as  they  lawfully 
might.  On  these  pleadings  the  cause  was  tried. 
The  plaintiffs  produced  in  evidence  an  affi- 
davit of  the  rent  due,  made  by  Alfred  demons 
June  27,  1837,  in  which  he  stated  that  on  or 
about  May  1,  1836,  Alanson  Palmer  demised 
and  let  to  the  plaintiffs,  for  the  term  of  4  years, 
482*]  a  *certain  building  (describing  it)  at 
the  yearly  rent  of  $600,  payable  quarterly,  and 
that  there  was  then  due  to  the  said  Alanson 
Palmer's  assignees  $120. 76,  by  the  terms  of  the 
contract  or  lease,  for  the  rent  of  the  premises 
from  May  1,  1836,  to  May  1,  1837,  being  for 
balance  due  on  first  year's  rent.  (Signed)  "Al 
fred  demons,  one  of  A.  Palmer's  assignees." 
The  plaintiffs  also  produced  a  distress  war- 
rant, dated  June  27,  1837,  directing  any  con- 
stable of  the  town  of  Buffalo  to  distrain  the 
goods  and  chattels  of  the  plaintiffs, for  $120.76, 
"being  for  amount  of  rent  due  to  me  for  the 
use  of  the  said  premises."  May  1,  1837,  as  ap- 
pears by  the  affidavit  hereunto  annexed;  this 
warrant  was  signed  "Alanson  Palmer,  by  Al- 
fred demons,  one  of  his  assignees."  The 
plaintiffs  then  proved  that  by  virtue  of  the 
warrant,  the  defendants  levied  upon  property 
in  the  possession  of  the  plaintiffs  of  the  value 
of  $1,500.  The  property,  however,  was  not  re- 
moved. Here  the  plaintiffs  rested.  The  de- 
fendants then  proved  an  acknowledgment  of 
McKibben,  one  of  the  plaintiffs,  that  he  and 
his  partner  bad  taken  the  store  from  Palmer, 
for  4  years  from  May  1, 1836,  at  an  annual  rent 
of  $600;  this  evidence  was  objected  to  by  the 
plaintiffs  as  inadmissible  under  the  notice  ac- 
companying the  plea  ;  but  the  objection  was 
overruled.  The  defendants  also  proved  that 
the  plaintiffs  took  possession  of  the  demised 
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premises  May  1,  1886;  and  produced  in  evi- 
dence an  assignment  from  Palmer  to  Alfred 
demons  and  Horatio  Warren,  dated  May  4, 
1836,  conveying  to  them  all  his  property  for 
the  benefit  of  his  creditors.  The  value  of  the 
property  was  conceded  to  be  $1,500,  and  the 
balance  of  rent  due  to  be  $120.75.  The  judge 
charged  the  jury  that  the  plaintiffs  were  not 
entitled  to  recover.  The  jury  found  for  the  de- 
fendants, assessing  the  value  of  the  property 
at  $1,500,  and  certifying  the  amount  of  rent 
due  to  be  $120.75.  The  plaintiffs,  on  a  bill  of 
exceptions,  moved  for  a  new  trial. 

Mr.  W.  L.  G.  Smith,  for  plaintiffs. 

Mr.  J.  G.  Masten,  for  defendants. 

*By  the  Court,  Cowen,  J.  The  no-  [*48S 
tice  accompanying  the  plea  did  not  mislead  by 
stating  that  the  defendants  were  bailiffs  to- 
Alanson  Palmer.  They  could  not  take  any  au- 
thority from  him:  but  that  was  not  the  objcc- 
tion,  nor  was  it  that  the  notice  varied  from  the 
truth.  It  seems  to  have  been  merely  that  the 
notice  was  inconsistent  in  stating  a  distress  by 
Palmer's  bailiffs  for  a  rent  which  the  same  no 
tice  stated  to  be  due  to  his  assignees.  Such  a 
police  would  not  mislead  the  plaintiffs.  Par- 
ticulars enough  were  stated  to  show  them  the 
premises  and  rent  in  respect  to  which  the  dis- 
tress was  made.  It  is  enough  in  a  notice  of 
special  matter,  that  it  fairly  apprise  the  plaint- 
iff of  the  material  facts  on  which  the  defend- 
ant means  to  insist.  Chamberlain  v.  Gorham, 
20  Johns.,  746,  on  error;  8.  C.,ld.,  144. 

To  the  objection  that  the  warrant  claimed 
the  rent  to  be  due  to  Palmer,  while  the  affida- 
vit stated  that  it  was  due  to  the  assignees, 
nearly  the  same  remarks  are  applicable.  The 
warrant  was  sufficiently  plain  on  the  whole  as 
to  the  rent  for  which  the  distress  was  to  be 
made.  So  of  the  affidavit.  This  claims  a  bal- 
ance of  rent  for  the  true  year,  and  is  not  viti- 
ated by  previously  averring  that  the  lease  was- 
for  four  years. 

No  objection  appears  to  have  been  taken  that 
the  warrant  was  in  fact  issued  in  the  wrong^ 
name,  or  signed  by  the  wrong  person.  It  un- 
doubtedly went  in  the  wrong  name.  The  rent 
appears  to  have  been  assigned  before  it  accrued, 
and  the  warrant  should,  in  strictness,  have  been 
in  the  name  or  under  the  authority  of  the  as- 
signees to  whom  the  rent  passed,  and  have 
been  so  expressed.  They  had  more  than  a  mere 
equitable  title.  However,  the  warrant  was 
signed  with  Palmer's  name,  by  one  of  the  as- 
signees; and  had  the  form  of  the  signature  or 
the  actual  authority  under  which  it  issued 
been  called  in  question,  they  might  have  sus- 
tained the  proceeding  by  more  formal  docu- 
ments or  other  evidence. 

Some  objections  of  a  more  plausible  charac- 
ter remain;  but  I  think  they  are  unavailable 
for  the  plaintiffs.  The  lease  was  in  itself  void, 
as  being  a  parol  one  for  4  years.  But  the  plaint- 
iffs actually  entered  and  enjoyed  for  one  year. 
*The  entry  and  enjoyment  would  [*484 
alone  have  made  them  liable  for  use  and  occu- 
pation, and  the  parol  agreement  would  have 
shown  the  amount  to  be  recovered  It  has  alsa 
often  been  held  that,  under  such  circum- 
stances, the  lease  is  in  effect  but  for  one  year, 
or  from  year  to  year,  according  to  the  time  of 
enjoyment.  It  follows  that  the  parol  agree 
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ment,  though  void  as  a  lease,  may  yet  be  re- 
sorted to  as  evidence  to  make  the  rent  for  the 
year  certain,  and  thus  confer  a  right  of  distress 
on  the  landlord.  Schuyler  v.  Leggett,  2  Cow., 
260;  People  v.  Rickert,  8  Id.,  226.  The  case  of 
Prindle  v.  Anderson,  19  Wend.,  391.  does  not 
at  all  conflict  with  those  in  my  reports.  On  the 
contrary,  Schuyler  v.  Leggett  is  expressly  recog- 
nized. The  course  of  proof  by  such  cases  is 
the  obvious  one  of  making  out  an  oral  lease  for 
a  year  by  circumstantial  testimony. 

No  doubt  there  is  a  variance  between  the 
notice  and  proof  in  respect  to  the  time  of  pay- 
ment, which  would  have  been  fatal  within  the 
principle  of  Bristow  v.  Wright,  Doug.,  665. 
The  notice  relies  on  rent  payable  quarterly, 
while  the  proof  leaves  it,  in  effect,  payable  at 
the  end  of  the  current  year.  No  stipulation  to 
pay  quarterly  was  shown.  The  variance,  how- 
ever, as  remarked  by  the  learned  judge,  not 
operating  prejudicially  to  the  plaintiffs,  might, 
as  it  was,  be  properly  disregarded.  It  presented 
a  case  proper  for  amendment.  See  the  author- 
ities referred  to  in  Weedv.  R.  R.  Go.,  19  Wend., 
541-543.  The  variance  supposed  to  exist  be- 
tween the  notice  of  special  matter  and  the  affi- 
davit, the  former  asserting  a  lease  for  one  and 
the  latter  for  4  years,  might,  if  necessary,  be 
obviated  on  the  same  principle. 

New  trial  denied. 

Cited  in-70  N.  Y.,  184  (26  Am.  Rep.,  569);  17  Barb., 
154  ;  8  How.  Pr.,  144  ;  2  E.  D.  S.,  104 ;  1  Daly,  384. 


485*]        'WEBBER  &  HAND 

GAY  &  EYSAMAN. 

Non-imprisonment  Act — Attachment —  Validity 
of — Ministerial  Officers — How  far  Protected  by 
Process 

An  attachment  issued  under  the  Non-imprison- 
Actisvoid,  if  it  be  made  returnable  more  than  4 
days  after  its  date.although  the  proceeding  be  under 
section  34  of  that  Act,  allowing  such  process  against 
a  debtor  about  to  remove  his  property  from  the 
county. 

A  constable,  however,  executing  an  attachment 
returnable  more  than  4  days  after  its  date,  is  pro- 
tected, although  he  knew  the  facts  limiting  the  re- 
turn of  the  process  to  4  days,  provided  that  in  other 
respects  the  process  be  good  on  its  face. 

Citations— 15  Wend.,  479 ;  Laws  1831,  p.  403,  sees.  33, 
34;  16  Wend.,  519. 

THIS  was  an  action  of  replevin,  tried  at  the 
Herkimer  Circuit  in  Apr.,   1840,   before 
the  Hon.   John   Willard,  one  of  the  Circuit 
Judges. 

The  action  was  brought  by  A.  B.  Webber 
and  I.  Hand,  for  the  taking  and  detaining  of 
4  horses  and  2  sets  of  harness,  mortgaged  to 
them  July  12,  1836,  by  D.  S.  Webber  and  E. 
Mansfield.  The  property  was  at  the  time  in 
the  possession  of  Gay,  one  of  the  defendants  ; 
it  was  demanded  of  him  by  the  plaintiffs,  but 
he  refused  to  deliver  it  up.  alleging  that  he  had 
a  demand  against  the  mortgagors  for  the  keep- 
ing of  the  horses.  July  30,  Gay  sued  out  an  at- 
tachment against  the  mortgagors,  by  virtue  of 


NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138  note  ;  Sa- 
vacool  v.  Boughton,  5  Wend.,  170,  note ;  Chapman  v. 
Dyett,  11  Wend.,  31,  note. 
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which  the  property  in  question"  was  seized  ; 
whereupon  it  was  replevied  by  the  plaintiffs. 
In  the  affidavit  upon  which  the  attachment  wa& 
issued,  Gay  stated  that  D.  S.  Webber  and  E. 
Mansfield  were  indebted  to  him  in  the  sum  of 
$50,  over  and  above,  etc.,  and  that  he  believed 
that  they  were  about  to  remove  some  of  their 
property  with  intent  to  defraud  their  creditors, 
and  that  they  were  not  residents  of  the  County 
of  Herkimer  (to  a  justice  of  which  county  the 
application  for  the  attachment  was  made).  The 
warrant  was  made  returnable  7  days  after  ita 
date.  Eysaman  was  the  constable  who  served 
the  attachment.  He  was  present  when  the  ap- 
plication for  the  process  was  made,  and  became 
the  surety  of  Gay  in  the  bond  executed  by  him 
upon  that  occasion  ;  which  bond  was  in  the 
penalty  of  $100.  The  defendants  pleaded  sep- 
arately ;  and  in  pursuance  of  a  notice  accom- 
panying their  pleas,  offered  to  prove  that  the 
mortgage  *under  which  the  plaintiffs  [*486 
claimed  was  fraudulent  and  void  as  against 
Gay,  one  of  the  defendants.he  being  a  creditor 
of  the  mortgagors  and,  as  such,  having  sued 
out  the  attachment.  The  judge  ruled  that  the 
defendants  being  non-residents  of  the  County 
of  Herkimer,  the  attachment  was  void  in  being^ 
made  returnable  more  than  4  days  after  its 
date;  that  Eysaman,  the  constable, knowing  the 
fact  that  the  defendants  named  in  the  attach- 
ment were  non  residents  of  the  county,  was  not 
protected  by  the  process  ;  and  that,  conse- 
quently, neither  of  them  could  allege  fraud  in 
the  mortgage.  The  jury,  under  the  direction, 
of  the  judge,  found  a  verdict  for  the  plaintiffs. 
The  defendants  ask  for  a  new  trial. 

Mr.  L.  Ford,  for  defendants. 

Mr.  T.  Jenkins,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  It  was  decided 
in  Clark  v.  Luce,  15  Wend.,  479,  that  an  attach- 
ment under  the  33d  section  of  the  Act  of  1831, 
Stat.,  1831,  p.  403,  might  issue  against  non- 
residents of  the  county  without  any  affidavit. 
In  terms,  however,  the  attachment  must  be  re- 
turnable in  not  less  than  two  days,  and  must 
not  run  more  than  4  days  from  its  date.  And 
if  a  defendant  be  proceeded  against  otherwise, 
the  statute  declares  the  justice  shall  have  no- 
jurisdiction. 

The  counsel  for  the  defendants  insist  that  in 
this  case  the  attachment  was  issued  under  the 
34th  section,  and  if  so,  the  return  is,  undoubt- 
edly, regular.  If  it  may  be  issued  against  non- 
residents of  the  county  under  this  section,  the 
preliminary  steps  before  the  justice  are  prob- 
ably sufficient,  though  the  affidavit  is  quite 
meagre.  That  section  provides,  that  in  addi- 
tion to  the  cases  in  which  a  suit  may  be  com- 
menced under  the  Revised  Statutes  by  attach- 
ment before  a  justice  (this  is  the  import),  it  may 
be  so  commenced  for  the  recovery  of  a  debt 
not  exceeding  $50,  whenever  it  shall  satisfac- 
torily appear  to  the  justice,  that  the  defendant 
is  about  to  remove  from  the  county  his  prop- 
erty, etc.,  whether  such  defendant  *be  [*487 
a  resident  of  the  State  or  not.  The  language 
doubtless  is  broad  enough  to  embrace  the  case 
of  non-resident  defendants ;  but  I  think  it 
should  be  construed  as  intended  to  apply,  ex- 
clusively, to  residents  of  the  county.  The  pre- 
vious section  had  already  provided  for  the 
former,  and,  as  has  been  held  in  Clark  v.  Luce 
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authorizes  the  issuing  without  any  preliminary 
proceedings.  The  84th  section,  therefore, could 
not  have  intended  to  prescribe  a  like  remedy, 
fettered  with  these  proceedings. for  the  sake  of 
affording  the  alternative  to  the  creditor  ;  it 
would  have  been  worse  than  useless.  As  some 
of  the  previous  provisions  recognized  a  dis- 
tinction in  legal  proceedings  before  the  justice 
favorable  to  residents  of  the  State,  the  clause 
was,  probably,  thrown  in  for  the  purpose  of 
repudiating  it  in  the  particular  case.  The  lim- 
itation of  time  in  the  return  of  the  attachment 
against  non  residents,  was  to  afford  a  speedy 
opportunity  for  trial  ;  was  intended  for  their 
convenience,  and  should  be  upheld,  if  possible, 
consistent  with  a  reasonable  interpretation  of 
the  several  provisions. 

2.  I  think  the  learned  judge  erred  as  to  the 
officer.  I  am  not  aware  the  court  has  ever 
looked  beyond  the  process  with  a  view  to  see  if 
he  was  cognizant  of  the  irregularity.  The 
point  was  thrown  out  by  the  Chancellor  in  Par- 
ker v.  Walrod,  16  Wend.,  519,  but  no  definite 
opinion  expressed.  The  general  rule  as  there 
admitted  is,  if  the  justice  has  jurisdiction  of 
the  subject-matter,  and  if  the  process  is  regular 
upon  its  face,  he  is  protected.  To  go  beyond 
this,  would  lead  to  a  new  and  troublesome  is 
sue.  which  would  tend  greatly  to  weaken  the 
reasonable  protection  to  ministerial  officers. 
Their  duties,  at  best,  are  sufficiently  embar- 
rassing and  responsible;  to  require  them  to  act 
or  not,  at  their  peril,  as  they  may  be  supposed 
to  know  or  not  the  technical  regularity  of  the 
party  or  magistrate,  seems  to  me  an  innovation 
upon  previous  cases,  and  against  the  reason 
and  policy  of  the  rule.  The  experience  of  the 
officer  will  soon  enable  him  to  determine  wheth- 
er the  process  is  in  regular  form  or  not,  or  he 
can  readily  obtain  the  necessary  advice ;  but 
he  must  be  presumed  wiser  than  the  magistrate 
488*]  *if  even  a  knowledge  of  the  proceed- 
ings would  enable  him  to  decide  correctly,  if 
they  happened  to  be  erroneous.  I  think  a  new 
trial  should  be  granted  as  to  the  officer. 
Ordered  accordingly. 

Cited  in— 1  Keyes,  515 ;  2  Lans..  75 ;  19  Hun,  270 :  1 
Barb.,  555;  3  Barb.,  19;  20  Barb.,  166  ;  21  Barb.,  434  : 
55  Barb.,  397;  1  T.  &  C.,  459;  12  How.  Pr..  457:  23  How. 
Pr.,  459 ;  104  U.  S.,  238 ;  106  Mass.,  297 ;  81  111.,  327, 328. 


HOWELL  &  STRONG 

v. 
BABCOCK'S  EXECUTOR. 

Statute  of  Limitations — Death  of  Debtor  within 
Six  Years — Action  against  Executor  within 
Eighteen  Months — Pleading. 

Where  a  testator  Is  indebted  and  dies  within  6 
years  after  the  accruing1  of  a  cause  of  action  against 
him,  and  within  18  months  after  his  death  a  suit  be 
brought  against  his  executor,  who  pleads  the  Stat- 
ute of  Liniitations,  the  proper  course  for  the  plaint- 
iff is,  to  reply  that  the  cause  of  action  did  accrue 
within  6  years,  and  not  to  plead  the  facts  specially 
that  the  cause  of  action  accrued  within  6  years  be- 
fore the  death  of  the  testator,  and  that  the  suit  was 
commenced  within  18  months  after  that  period.  On 
such  general  replication,  in  the  computation  of  time 
the  18  months  are  excluded. 

So  in  an  action  by  an  executor  or  administrator, 
where  12  months  have  elapsed  since  the  death  of  the 
testator  or  intestate,  and  the  Statute  of  Limitations 
is  pleaded,  it  seems  that  it  is  not  necessary  for  the 


plaintiffs  to  reply  specially  the  time  allowed  by  law 
for  the  bringing  of  the  suit,  but  may  reply  gener- 
ally. 

Citations-2  R.  8..  224.  sec.  18. 2d  ed.;  385,  sec.  8;  386, 
sec.  9 ;  10  Wend.,  278, 283, 284 ;  2  Saund.,  117,  ch.  120. 

TkEMURRER  to  replication.  The  plaintiffs 
Lf  declared  in  oMumpitit  for  that  the  testator 
was  indebted  to  them  for  work,  labor  and  serv- 
ices bestowed  by  them  as  attorneys  and  coun- 
sellors in  and  about  his  business.  The  defend- 
ants pleaded  actio  non  accredit  infra,  etc.  The 
plaintiffs  replied  that  the  causes  of  action  in 
the  declaration  mentioned  accrued  to  them 
within  6  years  next  before  the  death  of  thetes- 
tator.and  that  the  action  was  commenced  with- 
in 18  months  next  after  bis  death,  concluding 
with  a  verification  and  prayer  of  judgment. 
The  defendant  demurred,  assigning  as  special 
causes  of  demurrer  the  following  :  1.  That  the 
replication  is  double  in  offering  in  issue  two 
distinct  matters,  viz. :  the  truth  of  the  allega- 
tion in  respect  to  the  6  years  and  the  18  months; 
2.  That  it  does  not  traverse  or  deny  the  allega- 
tion in  the  plea  that  the  suit  was  not  commenced 
within  6  years,  etc. ;  and  3.  That  it  concludes 
with  a  verification,  instead  of  concluding  to 
the  country. 

*Mr.  D.  B.  Prosser,  fordefendant.[*489 
.)//•.  Z.  A.  Leland,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  This  demurrer 
raises  the  question  on  the  form  of  pleading  and 
replying  to  a  plea  of  the  Statute  of  Limitations, 
where  the  party  indebted  dies  within  G  years 
after  the  cause  of  action  against  him  accrues, 
and  the  action  is  brought  withim  18  months 
after  his  death.  The  2  R.-S.,  224.  2d  ed.,  sec. 
18,  adopts  the  old  law.  and  requires  the  or- 
dinary plea  in  all  cases.  But  Id.,  365,  sec.  8, 
provides  that  the  term  of  18  months  after  the 
death  of  any  testator  or  intestate,  shall  not  be 
deemed  any  part  of  the  time  limited  by  law, 
for  the  commencement  of  actions  against  ex- 
ecutors or  administrators. 

On  reflection,  we  do  not  think  the  latter  sec- 
tion was  intended  to  alter  the  form  of  plead- 
ing. Where  the  time  intermediate  the  cause 
of  action  accrued  and  the  commencement  of 
the  suit,  therefore,  is  7  years  and  6  months,  or 
more,  the  defendant  should  plead,  as  he  has 
done  in  this  instance,  the  common  plea.  Vide, 
Huntington  v.  Brinckerhoff,  10  Wend.,  278, 
283,  284.  And  if  the  plaintiff  means  to  contest 
the  time,  hfe  should  reply  that  the  cause  of  ac- 
tion did  accrue  within  the  6  years.  The  stat- 
ute then  comes  in  and  directs  the  mode  of  com- 
putation. It  declares  that  the  eighteen  months 
shall  not  be  deemed  a  part  of  the  6  years  plead- 
ed; in  other  words,  the  6  years  are  not  com 
plete,  in  the  special  case,  unless  the  whole 
time  be  7|  years.  The  statute  is  one  of  evidence 
or  computation.  It  is  not  like  the  statute  cre- 
ating an  exception  in  case  of  Infancy  or  covert- 
ure, etc.  These  exceptions,  it  is  admitted, 
must  be  replied,  as  was  done  in  Chandler  v. 
Vilett,  2  Saund.,  117  c,  120.  A  direct  issue  on 
the  time,  keeping  the  disability  out  of  view, 
would  admit  evidence  of  time  only.  The  dis- 
ability, or  cause  of  exception,  could  not  ap- 
pear upon  the  record  without  being  specially 
replied.  So  where  the  defendant  is  beyond 
sea.  Vide  10  Wend.,  284.  But  in  an  action 
against  an  executor  or  administrator,  a  possible 
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case  for  the  statute  appears  on  the  face  of  the 
49O*]  declaration.  The  *bar  is  still  one  of  6 
years,  but  it  is  that  time  exclusive  of  the  18 
mouths.  This  shall  not,  says  the  statute,  be 
deemed  a  part  of  the  time  limited.  You  must, 
to  satisfy  your  plea  in  such  a  case,  make  out 
<}  years  intermediate  the  day  when  the  cause 
of  action  accrued  and  the  day  when  the  suit 
was  commenced,  beside  the  18  months  running 
immediately  after  the  death  of  the  debtor. 
That  is  the  time  intended  by  the  words  of  the 
plea,  6  years,  etc.,  in  such  a  particular  case. 

A  similar  phraseology  is  introduced  into  the 
9th  section.  2  R.  S.,  366,  2d  ed.  This  pro- 
vides that  in  actions  by  executors  or  adminis- 
trators, a  certain  time  not  exceeding  12  months 
from  the  death  shall  not  be  deemed  any  part 
of  the  time  limited  by  any  law  for  the  com- 
mencement of  actions.  In  other  words,  the 
time  shall  be  the  same,  viz.:  6  years;  but  this 
shall  be  reckoned  exclusively  of  certain  time 
which  the  Legislature  thought  ought  not  to  be 
counted.  The  plea  is  to  be  read,  in  effect,  as 
if  it  said  6  years,  etc.,  exclusive  of  such  and 
such  time.  It  is  as  if  the  statute  had  said  such 
a  plea  shall  be  so  read  or  construed.  A  special 
replication  was  spoken  of  in  Huntinglon  v. 
Brinckerhoff,  as  proper  under  section  9,  upon 
the  analogy  to  the  practice  of  replying  disabil- 
ity. Vide  10  Wend.,  284.  The  point  was  not 
before  the  court.  I  have  already  endeavored 
to  show  that  the  analogy  is  incomplete.  While 
a  general  and  direct  issue  seems  to  be  admissi- 
ble on  principle,  and  conformable  to  the  pe- 
culiar language  of  the  Revised  Statutes,  it  is 
more  desirable  on  account,  of  its  simplicity. 

If  the  views  which  I  have  taken  be  correct, 
it  follows  that  the  replication  is,  in  the  case  at 
bar,  defective  for  the  second  and  third  causes 
assigned  by  the  special  demurrer.  It  should 
have  taken  the  usual  simple  issue  to  the  coun- 
try, viz. :  that  the  cause  of  action  did  accrue 
within  6  years,  etc. 

Judgment  for  the  defendant, 

Cited  in—1  Denio,  155 ;  3  Barb.,  127 ;  1  Sandf .,  76 ; 
4  Sandf.,  595. 


491*]  *THE  PEOPLE,  ex  rel.  COMMISSION- 
ERS OP  HIGHWAYS  OP  CORTLANDVILLE, 

v. 
THE  JUDGES  OP  CORTLAND  COUNTY. 

Highways — Statute — Authority  of  Commission- 
ers— Enlarging  Road — Remedy. 

The  Act  Relative  to  Highways,  authorizing-  com- 
missioners to  ascertain,  describe  and  enter  of  rec- 
ord roads  used  as  public  highways  for  30  years, 
confers  no  authority  upon  the  commissioners  to 
adjudge  what  was  originally  intended  in  relation  to 
the  width  or  location  of  the  road,  any  further  than 
such  intention  is  manifested  by  actual  user,  and 
they  cannot  enlarge  the  width  of  the  road  or  change 
its  location. 

But  where  commissioners  did,  under  the  above 
authority,  enlarge  a  road  by  describing  it  as  3  rods 
wide,  when,  in  fact,  its  width  never  exceeded  2  rods 
and  also  changed  its  location,  it  was  held  that  the 
party  aggrieved  had  no  remedy  by  appeal  to  the 
judges  of  the  county  in  which  the  road  is  situated 
«o  held,  by  Judges  Bronson  and  Cowen  ;  the  Chie) 
Justice  dissenting. 

Whether  the  party  aggrieved  in  such  case  has  a 
remedy,  and  if  so,  what  remedy,  qucere. 

Citations— 1  R.  S.,  500.  sec.  1,  sub.  3 ;  501,  sec.  1,  sub 
3;  510,  art.  4,  sec.  59;  513,  art.  4;  514,  sec.  88;  517 
aec.  104  ;  518,  sec.  1,  sub.  2,  3  ;  sees.  2,  84 ;  521,  sec.  100 
2  Johns.,  424. 
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HERTIORARI  to  three  judges  of  the  County 
\J  of  Cortland.  July  6, 1889, the  Commissioners 
of  Highways  of  the  Town  of  Cortland  ville  made 
an  order,  adjudging  that  a  certain  road  in  that 
town,  particularly  designated,  had  been  used 
as  a  public  highway  for  20  years,  but  had  not 
>een  recorded;  and  they  thereupon  proceeded 
to  ascertain,  describe  and  enter  the  road  of 
record  in  the  town  clerk's  office.  Nathan  Peck, 
onceiving  himself  aggrieved  by  the  determin- 
ation of  the  commissioners,  appealed  to  the 
judges,  who,  after  notice  and  hearing  of  the 
jarties,  made  an  order  Nov.  15,  1839,  revers- 
ng,  in  part,  the  order  of  the  commissioners. 

From  the  return,  it  appears  that  the  com- 
missioners in  their  order,  declared  the  road  to 
ae  3  rods  wide,  and  they  insisted  before  the 
judges  that  this  was  the  width  "originally  in- 
;ended."  The  judges  say  it  was  proved  before 
:hem  that  the  road  never  was  opened  more 
than  2  rods  wide;  it  now  runs  where  it  has  al- 
ways run,  and  Peck's  fences  on  the  south  side 
of  the  road  now  stand  on  the  same  spot  where 
they  have  always  stood  since  the  road  was 
opened;  that  the  survey  and  record  of  the  road 
by  the  Commissioners  has  altered  the  [*492 
road  nearly  the  width  of  it— carrying  the  south 
line  nearly  one  and  a  half  rods  into  the  culti- 
vated fields  of  Peck,  and  running  it  through 
his  garden  of  the  growth  of  more  than  4  years, 
and  also  through  his  barn  and  sheds.  The 
judges  reversed  so  much  of  the  order  of  the 
commissioners  as  had  the  effect  to  alter  the 
south  line  of  the  road,  and  made  it  encroach 
on  the  lands  and  premises  of  Peck. 

Mr.  H.  Ballard,  for  the  relators. 

Mr.  W.  H.  Shankland,  contra. 

The  following  opinion  was  delivered: 

By  Bronson,  J.  The  Legislature  has  en- 
acted, what  the  common  law  had  already  de- 
clared, that  roads, although  not  recorded,  which 
have  been  used  as  public  highways  for  20  years, 
shall  be  deemed  public  highways.  1  R.  S.,  521, 
sec.  100.  And  it  is  the  duty  of  the  commission- 
ers in  the  several  towns  to  cause  such  roads  to 
be  ascertained, described  and  entered  of  record 
in  the  town  clerk's  office.  Id. ,  501,  sec.  1 ,  sub.  3. 
This  provision  does  not  authorize  the  commis- 
sioners to  say  what  was  "originally  intended," 
either  by  the  owner  of  the  soil  or  anyone  else, 
in  relation  to  the  width  or  location  of  the  road, 
any  further  than  such  intention  has  been  man- 
ifested by  permitting  the  way  to  be  used.  It  is 
a  power  in  relation  to  the  road  as  it  actually 
exists,  and  has  existed  for  the  last  20  years.  It 
does  not  authorize  the  commissioners  to  create 
or  enlarge,  but  only  to  perpetuate  the  evidence 
of  a  public  right.  Both  the  extent  and  the  fact 
of  dedication  depend  on  the  user;  and  the  pub- 
lic must  take  secundum  formam  doni.  On  the 
facts  returned  by  the  judges,  it  is  quite  clear 
that  the  commissioners  exceeded  their  powers, 
and  the  only  question  is,  whether  Peck  had  a 
remedy  by  appeal. 

There  may  be  an  appeal  to  three  of  the  coun- 
ty judges  from  any  determination  of  the  com- 
missioners, "either  in  laying  out,  altering  or 
discontinuing,  or  in  refusing  to  lay  out,  alter 
*or  discontinue  any  road."  Id.,  518,  [*493 
sec.  84.  The  right  of  appeal  is  not  given  in 
general  terms,  but  the  cases  in  which  it  may  be 
exercised  are  especially  enumerated.  That 
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enumeration,  BO  far  as  it  goes,  corresponds  pre- 
cisely with  the  powers  conferred  on  the  com- 
missioners. They  have  authority  to  lay  out, 
alter  and  discontinue  roads.  Id.,  sees.  1.  2.  But 
the  commissioners  have  many  other  powers, 
and  among  the  number,  that  of  causing  certain 
roads  "to "be  ascertained, described  and  entered 
of  record,"  sec.  1,  to  which  the  right  of  appeal 
has  not  been  extended. 

In  relation  to  the  section  giving  an  appeal, 
the  word  "discontinuing"  can  call  for  no  re- 
mark. It  seems  almost  equally  clear  that  the 
word  "altering"  does  not  reach  this  case.  The 
commissioners  did  not  profess  to  make  any 
change  in  the  road,  but  simply  to  describe  and 
record  it.  I  may  add,  that  the  power  to  alter, 
and  that  to  record,  are  not  only  given  by  dis- 
tinct clauses  of  the  statute,  but  they  are  con- 
ferred for  different  purposes.  The  one  is  to  be 
exercised  when  the  road  is  deemed  -'inconven- 
ient ;  "  the  other,  when  the  road  either  has  not 
been  "recorded,"  or  is  not  "sufficiently  de- 
scribed." Id.,  sec.  1,  sub.  2,  3.  The  power  to 
alter,  is  given  for  the  purposes  of  making  the 
road  better  by  changing  its  site;  that  to  record, 
for  the  purpose  of  preserving  a  written  me- 
morial of  the  road  as  it  already  exists. 

As  to  the  remaining  words,  "  laying  out," 
they  seem  obviously  to  mean  something  differ- 
ent from  that  of  describing  and  recording  a 
road  as  it  already  exists.  But  that  is  not  all. 
There  is  no  reason  for  understanding  these 
words  differently  where  they  occur  in  different 
parts  of  the  statute.  They  were  evidently  used 
in  the  section  giving  an  appeal,  because  they 
had  been  used  in  the  sections  conferring  power 
on  the  commissioners  and  regulating  its  exer- 
cise. The  power  of  the  commissioners  is,  "to 
lay  out  on  actual  survey  such  new  roads  in 
their  respective  towns  as  they  may  deem  nec- 
essary and  proper."  Id.,  sec.  2.  And  in  the 
fourth  article,  p.  513,  the  words  "to  lay  out," 
"laying  out"  etc.  .will  be  found  in  almost  every 
section,  and  wherever  they  occur  they  were 
494*]  manifestly  used  in  reference  to  *the 
opening  or  establishing  a  road  where  none  ex- 
isted before.  We  cannot  make  them  apply  to 
the  describing  and  recording  of  an  old  road, 
without  doing  violence  to  the  language  of  the 
statute. 

There  was  some  reason  for  not  making  the 
right  of  appeal  co-extensive  with  the  powers 
of  the  commissioners.  In  opening  new  roads, 
and  altering  and  shutting  up  old  ones, the  com- 
missioners act  judicially,  and  in  matters  mater- 
ially affecting  the  interests  of  individuals.  But 
in  describing  and  recording  a  road  which  has 
already  become  public  by  20  years'  use,  they 
perform  little  more  than  aministerial  duty,  and 
third  persons  cannot  be  materially  affected, for 
the  reason  that  the  owner  has  already  dedi- 
cated the  soil, and  nothing  is  wanting  but  record 
evidence  of  the  existing,  public  right.  So 
where  a  road  already  "laid  out,  but  not  suffi- 
ciently described,"  is  described  and  entered  of 
record  by  the  commissioners,  Id.,  sec.  1,  sub. 
3,  they  do  little  more  than  to  perfect  and  pre- 
serve the  evidence  of  an  existing  public  right, 
and  no  appeal  has  been  given. 

It  is  true  that  the  commissioners,  under  col- 
or of  recording  a  road  as  it  already  exists, may, 
88  seems  to  have  been  the  case  in  this  instance, 
describe  and  include  lands  which  never  formed 
•M 


a  part  of  the  highway.  Indeed,  they  may  de- 
scribe and  record  a  highway  where  none  has 
ever  existed.  But  we  must  not  suffer  ourselves 
to  be  misled  concerning  the  right  of  appeal, 
which  depends  on  the  statute,  by  the  fact  that 
the  commisssoners  may  abuse  their  authority. 
In  this  case,  they  have  not  professed  either  to 
lay  out  or  alter  the  road,  but  simply  to  ascer- 
tain, describe  and  record  one.  If,  in  doing  t  his, 
they  have  encroached  on  lands  which  do  not 
belong  to  the  highway  as  it  had  been  actually 
opened  and  used,  the  owner  probably  has  a 
remedy  in  some  form;  but  it  is  not  by  appeal. 
Whether  he  should  proceed  by  eertiorari to  the 
commissioners,  whether,  in  all  the  forms  in 
which  the  question  may  arise,  he  may  insist 
that  the  act  of  the  commissioners  is  void  on 
showing  that  they  exceeded  their  jurisdiction, 
are  questions  not  now  before  us. 

Although  an  injury  had  been  done  to  Peck, 
who  prosecuted  the  appeal,  I  think  the  judge* 
had  no  jurisdiction  to  *redress  the  [*495 
wrong.and  their  proceedings  must, consequent- 
ly, be  reversed. 

Mr.  Justice  Cowen  concurred. 

The  Chief  Justice  dissented, and  delivered 
the  following  opinion: 

"The  only  question  to  be  deteimined  is, 
whether  the  judges  have  jurisdiction  to  enter- 
tain an  appeal  under  the  Highway  Act  in  this 
particular  case. 

The  commissioners  are  empowered  to  cause 
such  roads  as  have  been  used  for  20  years,  but 
not  recorded,  to  be  ascertained,  described  and 
entered  of  record  in  the  town  clerk's  office,  1  R. 
S.,  500,  sec.  1,  sub.  3  ;  and  in  sec.  104,  p.  517. 
it  is  declared,  that  all  roads  not  recorded  which 
shall  have  been  used  as  public  highways  for  20 
years  ormore.shall  be  deemed  public  highways. 

The  commissioners  of  Cortlandville  having, 
July  6, 1839,  determined  that  the  road  in  ques- 
tion had  been  in  use  20  years,  proceeded  to  as- 
certain and  describe  the  same,  and  caused  it  to 
be  surveyed  and  recorded.  An  appeal  was 
taken  to  the  judges  complaining  of  a  part  of 
the  proceedings  of  the  commissioners,  agreea- 
bly to  the  88th  section  of  the  Act,  p.  514,  and 
which  they  reversed.  The  88th  section  pro- 
vides that  every  person  who  shall  conceive 
himself  aggrieved  by  any  determination  of  the 
commissioners,  either  in  laying  out,  altering  or 
discontinuing,  or  in  refusing  to  lay  out,  alter  or 
discontinue  any  road,  may,  at  any  time  within 
60  days,  appeal  to  any  three  of  the  judges,  etc. 

The  argument  against  the  power  of  the 
judges  is,  that  the  proceeding  to  ascertain  and 
enter  of  record  a  road  in  use  20  years,  is  not  a 
laying  out  of  a  road  within  the  meaning  of 
this  section.  The  point  is  not  free  of  difficul- 
ty, but,  upon  full  consideration.  I  am  inclined 
to  think  the  doings  of  the  judges  should  be 
sustained.  The  Act  appears  to  contemplate 
two  modes  of  laying  out  highways:  one  by  the 
intervention  of  a  jury  of  freeholders,  ana  the 
other  by  the  commissioners  alone;  an  instance 
of  the  latter  is,  where  the  entire  line  of  the  road 
passes  through  unimproved  lands.  The  assist- 
ance of  the  jury  is  not  then  called  in,  see  art. 
4,  *p.  510;  and  without  any  very  forced  [*49O 
construction,  we  may,  I  think,  regard  as  an- 
other instance  in  which  they  may  act  alone, 
the  survey,  ascertainment  and  recording  of  a 

WEND.  24. 


1840 


BOWEN  v.  ARGALL. 


496 


road  which  they  determine  has  been  used  for 
20  years  ;  it  is  practically  and,  in  effect,  a  lay- 
ing out  of  the  same.  They  first  examine  and 
adjudge  the  length  of  time  the  road  has  been  in 
use — if  the  20  years,  then  its  line  and  bound- 
aries are  ascertained,  fixed  and  recorded  as  in 
other  cases.  The  record  is,  doubtless,  as  con- 
clusive upon  all  the  world  as  if  it  had  been  laid 
out  anew  in  any  other  mode  ;  indeed,  it  is  so 
decided.  Golden  v.  Thurber,  2  Johns.,  424. 

The  reasons  for  an  appeal  are  as  strong  in 
this  case  as  in  any  other;  and  H  may  bejidded, 
also,  that  the  Act  contemplates  the  laying  out 
of  the  road  by  these  officers  without  any  ap- 
plication to  them.  Sec.  59,  p.  510. 

Upon  the  whole,  I  am  of  opinion  here  was  a 
determination  in  the  laying  out  of  a  road  with- 
in the  meaning  of  the  statute  authorizing  an 
appeal  to  the  judges,  and  that  their  proceed- 
ings should,  therefore,  be  affirmed." 

But  a  majority  of  the  Court  being  of  a  dif- 
ferent opinion,  the  proceedings  of  the  judges  were 
reversed. 

Cited  in-29  N.  Y.,  453 ;  56  N.  Y..  387 ;  4  Hun,  262 ; 
16  Hun,  141 :  27  Barb.,  214 ;  29  Barb.,  80 ;  39  Barb.,  657; 
41  Barb.,  135 ;  64  Barb.,  361 ;  6  T.  &  C.,  482  ;  17  How. 
Pr.,  537. 


BOWEN  ».  D.  C.  &  W.  ARGALL. 

Limited  Partnership — Mistake  in  Publication  of 
'Names — Effect  of— Time  of  Publication — Stat- 
ute— Assignment — Effect  of  Placing  the  Gen- 
eral Partner  upon  a  Footing  with  Other  Cred- 
itors— Objection,  Not  Made  below,  Cannot  be 
Raised  Here. 

In  the  publication  of  a  certificate  of  the  terms  of  a 
limited  partnership,  it  was  held  that  a  mistake  in 
the  publication  of  the  names  of  the  partners,  as 
Argale  for  Argall,  would  not  vitiate  the  publica- 
tion. If  there  be  doubt  whether  the  mistake  might 
not  have  tended  to  mislead,  the  question  should  be 
submitted  to  a  jury. 

A  publication  of  the  terms  of  partnership)  within 
three  days  after  the  registry  thereof,  was  held  a 
compliance  with  the  requirement  of  the  statute, 
that  the  same  be  published  immediately,  etc.,  pro- 
vided that  the  publication  be  within  the  first  seven 
days  after  the  registry. 

So  the  statute  is  complied  with,  if  the  terms  of 
partnership  be  published  in  a  daily  paper  once  in 
each  week  for  six  successive  weeks;  each  publica- 
tion being  deemed  to  represent  seven  days. 

Whether  placing  the  general  partner  upon  a  foot- 
ing with  other  creditors  in  an  assignment  made  by 
an  insolvent  firm,  will  be  deemed  contrary  to  the 
statute,  quaere ;  be  that,  however,  as  it  may,  such  a 
497*]  provision  will  not  convert  *a  special  part- 
ner into  a  general  partner,  and  render  him  liable 
accordingly. 

An  error  in  the  publication  as  to  the  amount  of 
the  sum  advanced  by  the  special  partner,  is  un- 
available on  a  writ  of  error,  if  no  objection  to  the 
publication  was<aken  on  the  trial  of  the  cause. 

Citations— 1  K.  S..  753,  2d  ed.,  sec.  9 ;  1  B.  L.,  1813, 
p.  462,  sees.  5, 17,  22 ;  6  Paige,  577,  582 ;  1  Wend.,  90. 

TERROR  from  the  N.  Y.  C.  P.  Henry  F. 
-l^  Bowen  brought  an  action  of  assumpsit 
against  David  C.  Argall  and  William  Argall, 
and  declared  against  them  for  goods  sold  and 
delivered,  and  also  on  the  common  money 
counts.  To  the  declaration  was  attached  a 
copy  of  a  promissory  note  made  by  David  C. 
Argall  alone,  dated  Oct.  21,  1835,  for  the  sum 
of  $345,  payable  to  the  plaintiff  six  months 
after  date.  The  declaration  was  served  upon 
William  Argall  alone,  who  put  in  a  plea  of  non- 
assumpsit.  The  plaintiff  claimed  to  recover 
against  William  Argall,  as  a  member  of  a 
limited  partnership  carrying  on  business  un- 
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der  the  name  of  David  C.  Argall.on  the  ground 
that  the  Act  respecting  limited  partnerships 
had  not  been  duly  complied  with,  and  that  in 
other  respects  the  defendant  William  Argall 
had  rendered  himself  liable  for  the  debts  of 
the  partnership.  The  plaintiff  produced  in 
evidence  the  original  certificate  of  partner- 
ship, which  was  in  these  words :  "  This  is 
to  certify,  that  the  undersigned  have  in  pur- 
suance of  the  provisions  of  the  Revised  Stat- 
utes of  the  State  of  New  York,  formed  a  lim- 
ited partnership  under  the  name  or  firm  of 
David  C.  Argail  ;  that  the  general  nature  of 
the  business  to  be  transacted  is  that  of  buy- 
ing and  vending  dry  goods  in  the  City  of  New 
York  ;  that  David  C.  Argall,  of  said  city,  is 
the  general  partner,  and  William  Argall,  of 
said  city,  the  special  partner;  that  William  Ar- 
gall hath  contributed  the  sum  of  two  thou- 
sand dollars  as  capital  towards  the  common 
stock,  and  that  the  partnership  is  to  commence 
on  the  31st  August,  1835,  and  is  to  terminate 
on  the  31st  August,  1837."  The  certificate  was 
dated  Aug.  31,  1835,  and  was  signed  by  the 
partners.  Sep.  14,  1835,  it  was  acknowledged 
before  an  associate  judge  of  the  Court  of  C.  P. 
of  the  City  and  County  of  N.  Y.,  and  David 
C.  Argall  made  affidavit  before  thesame  judge 
that  the  sum  specified  in  the  certificate  had 
been  actually  and  in  *good  faith  paid,  [*498 
in  cash.  On  the  day  last  mentioned  the  clerk 
of  the  City  and  County  of  N.  Y.  made  an  or- 
der that  the  notice  required  by  law  to  be  pub- 
lished, should  be  published  in  two  newspa- 
pers, viz. :  "N.  Y. Times"  and  "Evening  Post," 
printed  in  the  City  of  N.  Y. ;  and  on  the  same 
day  the  clerk  recorded  the  certificate,  etc.,  in 
his  office.  The  plaintiff  then,  after  proving 
the  signature  of  David  C.  Argall  to  the  note, 
and  reading  the  same  in  evidence,  proved  that 
May  16,  1836,  David  C.  Argall,  describing  him- 
self as  transacting  business  under  a  limited 
partnership  in  the  name  of  David  C.  Argall, 
made  an  assignment  of  all  his  stock  in  trade 
for  the  benefit  of  his  creditors,  giving  a  prefer- 
ence to  certain  creditors,  among  whom  was  his 
partner,  William  Argall,  to  whom  it  was  stated 
he  was  indebted  for  indorsements  in  the  sum 
of  $519.01,  and  for  cash  lent  $35,  and  provid- 
ing, besides,  for  the  repayment  to  William  Ar 
gall  of  the  sum  contributed  by  him  as  capital 
towards  the  common  stock. 

Evidence  was  then  given  by  the  plaintiff  for 
the  purpose  of  showing  that  William  Argall 
had  concurred  in  or  assented  to  the  assignment 
thus  executed  by  his  general  partner,  and  also 
that  he  had  transacted  business  on  account  of 
the  partnership  in  violation  of  the  provisions 
of  the  statute  ou  this  subject.  This  evidence 
was  met  by  rebutting  testimony  on  the  part 
of  the  defendant.  The  plaintiff  next  offered 
in  evidence  the  original  files  of  "The  N.  Y. 
Times"  and  "Evening  Post"  to  show  that  the 
terms  of  the  partnership  had  not  been  duly 
published.  The  defendant  objected  to  their 
reception  as  evidence,  insisting  that  the  affi- 
davits of  the  publication  on  file  in  the  office  of 
the  clerk  of  the  City  and  County  of  N.  Y.  were 
conclusive  evidence  of  the  publication,  and 
that  no  other  evidence  could  be  received,  and 
accordingly  produced  the  affidavits  from  the 
files  of  the  clerk's  office;  which  stated  that  the 
notice  or  certificate  of  partnership  had  been 
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regularly  published  in  "The  Evening  Post"  and 
"N.  Y. Times"  once  in  each  week  for  six  weeks 
successively  commencing  Sep.  17,  1835.  The 
sum  specified  in  the  certificate  as  published  in 
4»»*J  "The  Evening  Post"  was  $5,000,  *in 
stead  of  $2,000,  and  the  names  of  the  partners 
as  specified  in  the  certificate  and  as  subscribed 
thereto  were  David  C.  Argale  and  William  Ar- 
gale, instead  of  David  C.  Argall  and  William 
Argall.  The  plaintiff  again  offered  the  orig- 
inal files  of  the  papers  in  evidence,  which, 
though  objected  to  by  the  defendant,  were  re 
ceived  by  the  judge.  From  these  papers  it  ap- 
peared that  the  notice  or  certificate  of  part- 
nership had  been  published  in  the  daily  papers 
of  the  "Post"  and  "Times"  but  six  times,  to  wit: 
Sep.  17  and  24,  and  Oct.  1,  8, 15  and  22,  making 
in  all  a  publication  of  only  38  days,  including 
the  first  and  last  days  of  publication  and  the  in- 
termediate time. 

On  the  part  of  the  defendant  it  was  proved 
that  June  29,  1835,  the  parties  being  advised 
that  the  assignment  of  May  16  preceding  was 
invalid,  Curtis,  the  assignee,  re-assigned  the 
property  to  David  C.  Argall,  who,  on  the  same 
day,  executed  a  new  assignment  of  the  same 
property  to  Curtis.  By  this  latter  instrument 
no  preferences  were  given,  but  the  proceeds  of 
the  property  were  directed  to  be  equally  dis- 
tributed among  all  the  creditors  of  the  assign- 
or, and  after  satisfying  such  debts,  to  pay  Wil- 
liam Argall  thesum  contributed  by  him  to  the 
common  stock.  In  the  list  of  creditors,  how- 
ever, the  name  of  William  Argall  was  inserted, 
and  the  sum  of  $519.01  was  stated  as  due  to 
him  for  indorsements  made  by  him.  The 
plaintiff  objected  to  the  introduction  of  this 
testimony,  but  it  was  received  by  the  judge. 

The  plaintiff  claimed  to  recover  upon  the 
following  grounds:  1.  That  the  publication  of 
the  terms  of  the  partnership  were  insufficient; 
that  in  the  publication  in  one  of  the  papers  the 
partners  were  named  Argale,  instead  of  Ar- 
gall; that  the  publication  was  not  made  imme- 
diately after  the  registry  of  the  certificate;  that 
it  was  not  published  daily  for  six  weeks,  and 
was  not  published  for  a  sufficient  length  of 
time  ;  2.  That  William  Argall  had  transacted 
business  onaccountof  the  partnership;  3.  That 
he  had  concurred  in  or  assented  to  the  assign- 
ment of  May,  1836;  4.  That  the  first  assign- 
ment could  not  be  rescinded  and  that  conse- 
5OO*]  quently  *both  the  re-assignment  by  the 
assignee  and  the  second  assignment  were  void; 
and  that  the  second  assignment  was  void  also, 
on  the  ground  of  its  making  a  provision  for 
William  Argall. 

The  judge  charged  the  jury  that  the  certifi- 
cate containing  the  terms  of  the  partnership 
was  sufficient,  and  had  been  duly  published; 
the  questions  as  to  whether  William  Argall  had 
transacted  business  on  account  of  the  partner- 
ship, and  whether  he  had  assented  to  the  as- 
signment of  May.  1836,  he  submitted  to  the 
jury  upon  the  evidence  of  the  case.  As  to  the 
assignment  itself,  he  instructed  the  jury  that  it 
was  fraudulent  as  to  creditors  and  voidable  by 
them,  but  was  valid  as  between  the  parties  to 
it;  that  a  voidable  deed,  however,  might  be 
made  good  by  matter  ex  pout  facto;  that  under 
the  assignment  of  May,  1836,  the  title  to  the 
property  passed,  and  a  trust  was  created,  but 
as  none  of  the  creditors  accepted  the  assign- 
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incut  and  no  payments  had  been  made  under 
it,  he  perceived  no  objection  to  the  re-assign 
ment  by  the  assignee,  nor  to  the  second  assign- 
ment which  were  executed  to  relieve  the  first 
assignment  from  what  was  objectionable  and 
illegal.  That  in  his  opinion  the  provision  of 
the  statute  that  a  special  partner  shall  not,  un- 
der any  circumstances,  be  allowed  to  claim  as 
a  creditor,  until  the  claims  of  all  the  other 
creditors  of  the  partnership  shall  be  satisfied, 
does  not  apply  to  an  indorsement  for  the  firm 
but  has  reference  to  the  capital  paid  in  by  the 
special  partner.  The  plaintiff  excepted  to  the 
charge.  The  jury  found  a  verdict  for  the  de- 
fendants, upon  which  judgment  was  entered. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  C.  Judson,  for  the  plaintiff,  insisted 
that  the  publication  of  the  certificate  of  the 
terms  of  the  partnership  was  insufficient;  that 
the  partners  were  named  Argale,  instead  of 
Argall;  that  the  sum  paid  in  by  the  special 
partner  was  stated  to  be  $5,000  instead  of 
$2,000;  that  the  publication  was  not  immediate- 
ly after  the  registry;  the  registry  having  been 
made  Sep.  14,  and  the  publication  not  until  the 
17th;  that  the  certificate  ought  to  have  been 
published  daily  for  36  days,  which  would  have 
*embraced  six  weeks,  except  Sundays,  [*5O1 
and  at  all  events  should  have  included  six 
weeks  between  the  first  and  last  publication; 
to  this  point  the  counsel  cited  1  Wend.,  90. 

He  also  insisted  that  the  second  assignment 
was  void  as  to  creditors,  and  cited  6  Paige, 582. 
And  that  the  charge  of  the  judge  was  erroneous. 

Mr.  W.  S.  Sears,  for  defendants  in  error. 

By  the  Court,  Co  wen,  J.  No  doubt  the  pro- 
visions of  the  1  R.  S.,  753,  2d  ed.,  prescribing 
the  manner  of  instituting  limited  partnerships, 
must  be  substantially  complied  with,  or  the 
creditors  may  treat  the  members  of  the  firm 
as  general  partners. 

The  objections  in  this  case  to  the  forms  of 
institution,  all  arise  upon  the  9th  section  of 
the  statute,  which  provides  that  "The  partners 
shall  publish  the  terms  of  the  partnership 
when  registered,  for  at  least  six  weeks  imme- 
diately after  such  registry,  in  two  newspapers 
to  be  designated  by  the  clerk  of  the  county  in 
which  such  registry  shall  be  made;  and  to  be 
published  in  the  Senate  District  in  which  their 
business  shall  be  carried  on;  and  if  such  pub- 
lication be  not  made,  the  partnership  shall  be 
deemed  general." 

1.  The  notice  in  the  "Post"  was  that  David  C. 
Argale  and  William  Argale,  both  of  the  City 
of  N.  Y.,  had  entered  into  the  partnership.  It 
did  not  mention  their  place  of  residence  more 
particularly,  nor  their  place  of  business  at  all. 
The  notice  was  signed  David  C.  Argale  and 
William  Argale.  It  did  not  contain  the  name 
of  Argall  at  all.  nor  was  it  shown  that,  they 
were  known  to  the  public  by  both  names.  By 
the  4th,  5th  and  6th  sections  of  the  statute,  in 
order  to  form  a  limited  partnership,  the  mem- 
bers are  first  to  sign  and  acknowledge,  and 
cause  to  be  filed  and  recorded  at  large,  in  the 
clerk's  office  of  the  county  where  their  princi- 
pal placeof  business  shall  be  situated,  acertifi- 
cate,  which  shall  contain,  among  other  things, 
the  names  of  all  the  general  and  special  part- 
ners, distinguishing  which  are  general  and 
which  are  special  partners,  and  their  respect- 
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ive  places  of  residence.  Then  the  9th  section 
5O2*]directs  the  manner  of  publication.  *The 
partners  shall  publish  the  terms  of  partnership. 
The  form  of  notice  is  not  given,  but  the  object 
of  it  is  plain;  that  the  public  may  be  informed 
not  merely  of  the  terms,  but  the  parties  to  the 
contract  of  partnership.  Their  names  alone 
would,  doubtless,  satisfy  the  words  and  spirit 
of  the  section,  provided  they  be  truly  given. 
In  this  instance  they  are  not;  but  names  very 
nearly  the  same,  with  the  city  of  their  residence 
are  given  as  a  substitute.  The  Christian  names 
are  correct;  and  the  mistake,  doubtless,  arose 
from  the  printer  mistaking  the  final  "1"  in 
the  manuscript  surnames  for  an  "e,"  and  thus 
being  led  to  print  the  surnames  so  as  to  give  a 
slightly  different  sound.  It  is  extremely  diffi- 
cult to  imagine  how  the  public  could  be  mis- 
led by  names  so  very  nearly  the  true  ones,  ac- 
companied with  the  superaddition  of  residence. 
Undoubtedly,  the  true  question  is  whether  the 
mistake  was,  under  the  circumstances,  calcu- 
lated to  mislead.  In  a  case  of  doubt,  the  ques- 
tion should  be  put  to  the  jury  upon  the  cir- 
cumstances. In  this  case,  however,  I  appre- 
hend it  was  unnecessary.  I  think  it  furnished 
a  case  for  presuming  that  no  one  was  misled, 
at  least  till  the  contrary  was  shown. 

2.  It  is  said  the  notice  was  not  published  im- 
mediately after  the  registry;  that  the  parties 
waited  three  days.  I  apprehend  the  statute  does 
not  mean  to  speak  of  time  or  days  immediate- 
ly following  the  registry,  but  of  the  six  weeks 
immediately  after.     The  latter  are  its  precise 
words.  A  publication  in  the  first  week  imme- 
diately ensuing  the  registry,  duly  followed  up 
by  a  repetition  for  the  next  five  weeks,  would 
seem  to  satisfy  it  in  this  respect. 

3.  A  publication  once  in  each  of  the  ensuing 
six  weeks  is  sufficient.     The  statute  counts  by 
weeks,  taking  one  day,  no  matter  which,  if  ac- 
cording to  the  common  course  of  weekly  pub- 
lication, in  each  week.    Thus,  the  full  term  of 
42  days  and  more  were  made  out  in  this  case. 
One  publication  in  each  six  consecutive  weeks 
of  seven  days  each,  the  first  publication  being 
within  the  first  seven  days  after  the  registry, 
satisfies  the  statute  in  respect  to  time  of  publi- 
cation. Each  single  publication  in  each  week 
represents  and  should  be  reckoned  for  seven 
5O3*]  days.     The  publications  are  to  *be  in 
any  two  papers  of  the  Senate  District,  and  by 
mentioning  weeks,  the  statute  has  an  obvious 
reference  to  hebdomadal  publications,  which 
are  those  in  prevalent  practice,  when  consid- 
ered in  respect  to  the  whole  State.     Notices  to 
creditors  in  cases  of  insolvency  stand  on  a  dif- 
ferent phraseology.     The  notice  is  there  of  a 
time  to  show  cause,  after  the  expiration  of  the 
six  weeks  preceding  publication.    Vide  1  R.  L. 
of  1813,  p.  462,  sec.  5.    The  publication  must 
be  for  six  successive  weeks,  once  for  each  week 
in  both  cases,  according  to  the  ordinary  course 
of  publication.     But  in  the  case  of  insolvency 
the  weeks  must  be  full  before  the  time  of  show- 
ing cause.    The  anonymous  case  cited  from  1 
Wend.,  90,  must  have  gone  on  this  distinction. 
The  learned  judge  who  tried  this  cause  in  the 
court  below  (the  late  Judge  Irving)  must  have 
been  eminently  qualified  to  decide  upon  the 
practical  and  common  understanding  of  clauses 


like  the  present  when  used  in  statutes. 
Much  must  depend  on  such  understanding,  in 
fixing  its  construction;  and  I  cannot  but  re- 
gard his  decision  as  of  considerable  weight  in 
favor  of  what  I  conceive  to  be  the  meaning  on 
its  face,  and  in  the  light  of  my  more  limited 
observation  in  this  respect.  On  the  whole,  we 
think  the  objections  grounded  on  the  want  of 
sufficient  publication  were  properly  overruled. 

With  regard  to  such  interference  of  William 
Argall  in  the  business  concerns  of  the  firm  as 
would  work  a  forfeiture  of  the  privileges  of 
a  special  partner,  the  judge  laid  down -the  law 
to  the  jury  in  the  terms  of  the  17th  section  of 
the  Act,  and  referred  it  to  them  whether  the 
evidence  brought  him  within  those  terms.  I 
have  looked  through  the  evidence,  and  am  of 
opinion  it  is  precisely  of  that  character  which 
called  for  such  a  reference.  He  was  also  clear- 
ly correct  in  submitting  the  question  to  the 
jury  whether  William  Argall  had  concurred 
in  or  assented  to  the  first  assignment,  another 
act,  which,  according  to  section  22,  would 
have  been  fatal  to  his  special  character,  and 
subjected  him  as  a  general  partner.  There  waa 
no  direct,  unimpeachable  and  conclusive  testi- 
mony on  either  of  these  heads;  none  to  which 
the  judge  could,  as  matter  of  law,  attach  any 
definite  influence. 

In  Mills  v.  Argall,  6  Paige.  577,  582,  the 
Chancellor  held  *that  this  second  assign  [*5O4 
ment  was  contrary  to  the  23d  section  of  the 
statute,  inasmuch  as  it  provided  that  William 
Argall  should  be  paid  his  indorsement  ratably 
with  the  other  creditors.  The  section  cited  de- 
clares that,  in  case  of  the  partnership  becom- 
ing insolvent,  no  special  partner  shall,  under 
any  circumstances,  be  allowed  to  claim  as  a 
creditor,  until  the  claims  of  all  the  other  cred- 
itors shall  be  satisfied.  The  judge  charged  that 
this  provision  is  confined,  in  its  true  construc- 
tion, to  the  special  partner's  claim  for  capital 
paid  in.  It  is  not  now  necessary  to  pronounce 
whether  this  or  the  Chancellor's  construction 
was  right;  for  I  see  nothing  in  the  Act  declar- 
ing as  a  consequence  of  an  assignment  or  oth- 
er Act  providing  for  the  forbidden  preference, 
that  the  special  partner  should  thereby  become 
liable  as  a  general  one.  The  only  consequence 
of  the  construction  contended  for  by  the  plaint- 
iff in  error  would,  therefore,  be  the  avoiding 
of  the  particular  provision  for  the  benefit  of 
the  other  partnership  creditors,  in  a  proceeding 
adapted  to  enforce  their  claims  of  preference. 

The  objection  as  to  the  variance  between  the 
$2,000  actually  contributed,  and  the  sum  men- 
tioned as  contributed  in  the  advertisement, 
viz. :  $5,000,  was  not  made  a  point  at  the  trial 
and,  therefore,  is  not  now  noticeable.  Very  like- 
ly, as  suggested  by  the  counsel  for  the  defend- 
ant in  error,  it  has  arisen  from  a  clerical  mistake 
in  the  bill  of  exceptions,  or  in  copying.  That 
it  may  have  arisen  in  either  way,  is  a  material 
argument  why  the  settled  practice  should  be 
adhered  to,  of  refusing  to  notice  any  point  not 
presented  specifically  at  the  trial. 

On  the  whole,  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

Reviewed— 7  Bank  Regr.,  280-282 ;  5  Ben.,  454. 
Cited  in— 6  Hill,  481 ;  62  N.  Y.,  519 ;  47  How.  Pr., 
395;  5  Daly,  48 :  91  111..  101. 
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CASES  ARGUED  AND  DETERMINED 

IN  THE 


AND  THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE  OF  NEW  YORK 

IN  THE  YEAR  1840. 


5O5*]  *THE  NEW  YORK   INSURANCE 
COMPANY,  Appellants, 

AND 

ROULET  ET  AL.  Respondents. 

Marine  Insurance — Seizure  of  Cargo  under  Ber- 
lin and  Milan  Decrees — Compromise  between 
Assured  and  Underwriters — Recovery  by  Un- 
derwriters, of  Indemnity,  under  Conventionbe 
tween  the  American  and  French  Governments 
— Award  of  Commissioners,  not  Conclusive  as 
between  the  Parlies — The  Underwriters  Held 
to  have  Obtained  Indemnity  in  Trust  for  As- 
sured— Jurisdiction —  Concurrent. 

Where  a  cargo  of  merchandise, which  was  insured, 
was  seized  and  condemned  by  the  French  Govern- 
ment under  the  Berlin  and  Milan  decrees,  and  a 
compromise  was  subsequently  made  between  the 
underwriters  and  the  assured,  by  which  the  latter 
accepted  from  the  former  $5,000  in  satisfaction  of 
their  claim  against  the  underwriters,  which  was  for 
?15,000,  and  surrendered  the  policy,  but  did  not  as- 
sign or  cede  the  right  to  claim  indemnity  from  the 
French  Government,  it  was  held,  on  the  under- 
writers subsequently  obtaining  $5,000  under  the 
Convention  between  the  American  and  French  Gov- 
ernments, providing  indemnity  for  spoliation  upon 
our  commerce,  that  the  award  of  the  Commission- 
ers under  the  Treaty,  giving  the  money  to  the  un- 
derwriters instead  of  the  assured,  was  not  conclu- 
sive as  between  the  parties,  and  that  the  money 
thus  obtained  was  held  in  trust  for  the  assured,  and 
the  underwriters  were  decreed  to  pay  over  the  same. 

It  was  also  held,  that  though  an  action  at  law 
might  have  been  sustained  for  the  recovery  of  the 
money,  a  bill  in  equity  was  proper ;  the  jurisdiction 
of  the  courts  in  a  case  like  this  being  concurrent. 

Citations-1  Pet.,  193;  5  Pet.,  675;  10  Wh..  473;  3 
Mason,  164;  1  Paige,  139;  14  Pet.,  95;  1  Sess.  22  Cong., 
Ch.,  199,  sec.  1 ;  1  Phil.  Ins..  464,  465 :  8  Johns..  244  :  1 
Ves.,  Sr.,  98;  2  Story,  Eq.,  501,  502;  2  Fonbl.  Eq.  Bk. 
2.  ch.  1.  sec.  1, 71.  b  ;  20  Pick,,  320. 

A  PPEAL  from  chancery.  The  respondents 
1A.  filed  a  bill  in  chancery  before  the  Vice- 
Chancellor  of  the  First  Circuit,  in  which  they 
stated  that  John  S.  Roulet,  Joseph  Icard  and 
5O6*]  Gurdon  *S.  Mumford,  in  Nov.,  1807, 
shipped  at  N.  Y.  a  cargo  of  coffee,  sugar  and 
logwood,  on  a  voyage  to  Marseilles  in  France, 
of  which  cargo  they  were  joint  owners,  and 
the  invoice  cost  was  $57,579.18;  that  the  New 
York  Insurance  Company  insured  $15,000  of 
the  cargo  at  a  premium  of  7  per  cent.  That 
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the  ship  and  cargo  were  seized  in  July,  1808, 
at  Marseilles,  under  some  decree  of  the  Em- 
peror of  France;  that  the  owners  gave  securi- 
ty for  the  appraised  value  of  the  cargo,  to  wit: 
in  the  sum  of  $104,047,  to  be  paid  in  case  of 
condemnation.  That  the  cargo  was  subse- 
quently condemned  and  the  above  sum  paid. 
That  a  claim  was  made  by  the  owners  upon 
the  Insurance  Co.  for  the  whole  amount  in- 
sured by  them,  and  an  offer  made  to  abandon 
to  the  Co.  the  right  of  recovery  against  the 
French  Government  for  the  loss,  in  the  propor- 
tion of  $15,000  to  the  whole  amount  insured 
on  the  cargo.  That  the  Co.  declined  to  accept 
the  abandonment  and  to  pay  the  loss.  That  a 
compromise  was  thereupon  made,  by  which 
the  Co.  agreed  to  pay  on  account  of  the  loss  the 
sum  of  $5,000,  and  the  policy  to  bo  given  up 
by  the  assured;  which  compromise  was  carried 
into  effect  in  Mar.,  1809.  by  the  payment  of 
that  sum,  deducting  the  premium,  and  the  pol- 
icy surrendered.  The  complainants  averred 
that  there  was  no  assignment  or  cession  of 
right  to  recover  the  subject  insured  or  indem- 
nity therefor,  made  by  the  assured  or  demand- 
ed by  the  Co.  That  upon  the  appointment  of 
the  Commissioners  under  the  Convention  be- 
tween U.  8.  and  the  King  of  the  French,  bear- 
ing date  July  4, 1881,  claims  were  preferred  on 
behalf  of  Roulet,  and  the  estates  of  Icard  and 
Mumford  (the  two  latter  individuals  having 
died),  for  an  allowance  under  the  provisions  of 
the  Convention  for  the  loss  sustained  by  the 
seizure  and  condemnation  of  the  cargo  and  the 
compulsory  payment  of  its  appraised  value; 
that  the  N.  Y.  Ins.  Co.  also  presented  a  claim 
to  the  Commissioners  for  the  sum  of  $5,000 
paid  by  them  as  insurers  as  aforesaid;  that 
Dec.  81,  1885,  the  Commissioners  allowed  for 
the  whole  loss  on  the  cargo  the  aggregate  sum  of 
$50,940,  and  of  that  sum  awarded  to  the  N.  Y. 
Ins.  Co.  $5,000,  *and  issued  to  them  a  [*5O7 
certificate  for  that  sum;  and  that  the  Co.  have 
since  received  payment  of  part,  and  now  hold 
the  moneys  so  received,  together  with  the  cer- 
tificate. The  complainants  pray  for  a  discov- 
ery, that  the  moneys  received  may  be  decreed 
to  be  paid  over,  and  that  the  certificate  to  be 
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delivered  to  them.  The  bill  was  filed  by  Rou- 
let,  in  his  own  name,  by  L.  F.  Varet,  as  ad- 
ministrator of  Icard,  and  by  W.  RadcKff,  as 
administrator  of  Mumford.  To  this  bill  the  de- 
fendants demurred.  The  Vice- Chancellor  over- 
ruled the  demurrer,  and  his  decision  on  appeal 
was  affirmed  by  the  Chancellor.  From  the  de- 
cree of  the  Chancellor  the  defendants  appealed 
to  this  court.  See  the  opinions  delivered  in  the 
courts  below,  7  Paige,  561,  el  seg. 

Mr.  G.  F.  Talman,  for  the  appellants,  in- 
sisted upon  the  following  points: 

I.  The  Commissioners  appointed  under  the 
Acts  of   Congress,   were  authorized   and  re- 
quired to  examine  all  claims  for  indemnity, 
and  to  determine  who  were  entitled  to  receive, 
and  what  amount.     Their  award  upon  the  re- 
spective claims  of  the  parties  to  this  suit,  fairly 
submitted,  is  final  and  conclusive.     Their  de 
cision  is  the  judgment  or  decree  of  a  compe- 
tent tribunal  of  exclusive  jurisdiction.  2Russ., 
608;  4  Sim.,  296. 

II.  The  claim  of  the  respondents  having 
been  submitted  to  the  Commissioners,  and  re- 
jected by  them,  their  decision  is  final  and  can- 
not be  reviewed  by  any  other  tribunal.     Con- 
vention with  France,  Acts  of  1st  Sess.  of  22d 
Cong..  1832,  App.   p.  34;  Act  to  Carry  Con- 
vention into  Effect,   Id.,   ch.    199  ;  4   Story, 
Laws,  2311  ;  Treaty  with  Spain,  6  L.  of  U.  S., 
622  ;  Act  to   Carry  into  Effect  Treaty  with 
Spain,  Id.,  579;  3' Story,  Laws,  1817;  Rear- 
don  v.  HiU,  2  Russ.,  608  ;  2  Sim.  &  Stu.,  434: 
Loyd  v.  Trimbleston,  4  Sim.,  296  ;  Comegys  v. 

Vasse,  1  Pet.,  212  ;  2  Swanst.,  551. 

III.  The  award  of  the  Commissioners  in  fa- 
vor of  the  appellants  was  correct  and  just. 
They  had  been  damnified  by  the  means  men- 
tioned in  the  Treaty  to  the  amount  of  $5,000. 
No  abandonment,  cession  or  conveyance  from 
the  respondents  was  necessary.  The  actual  pay- 
5O8*J  ment  *of  a  loss  of  $5,000  was  a  suffi- 
cient support  of  their  claim  for  indemnity  to 
that  amount.     Grade  v.    N.    Y.   Ins.    Co.,   8 
Johns.,  245;  Phil.  Ins.,  464. 

IV.  The  award  in  favor  of  the  appellants 
was  for  a  loss  which  they  had  paid  to  the  re- 
spondents ;  if  the  appellants  were  not  entitled 
to  it,  the  respondents  have  no  right  to  recover 
it  from  them  ;  the  U.  S.  alone  are  entitled  to 
reclaim  it. 

V.  If  the  respondents  were  entitled,  they 
had  an  adequate  remedy  at  law.  Mitf.  Pl.,ch.  2, 
p.  123;  Fonbl.  Eq.,  b.  1,  ch.  3,  sec.  3  ;  Law  v. 
Thorndike,  20  Pick.,  317  ;  1  Johns.   Ch.,  463  ; 
4  Id..  566  ;  1  Pet.  C.   C..  363 ;  1  McCord,  Ch. 
Cas.,  56  ;  2  Leigh.,  490. 

Mr.  G.  Wood,  for  the  respondents;  insist- 
ed upon  the  following  points: 

I.  The  effect  of  the  award  was  to  determine 
the  amount  to  be  allowed  for  the  property  lost 
by  the  illegal  capture;  but  the  rights  of  the  re- 
spective claimants  must  be  subject  to  examina- 
tion by  courts  of  law,  like  any  other  question 
of  property.  Comegys  v.  Vasse,  \  Pet.,  193  ; 
Delafield  v.  Golden,  1  Paige,  139.  The  inter- 
vention of  Commissioners  was  for  the  sole 
object  of  determining  what  claims  were  ad 
missible  under  the  terms  of  the  Convention 
with  France.  The  ordinary  rules  of  evidence 
might  have  excluded  many  just  claims,  and  a 
tribunal  with  large  discretion  was  required  for 
the  benefit  of  the  claimants  themselves.  But 
"WEND.  24.  N.  Y.  R.,  14. 


the  same  necessity  did  not  exist  for  the  deter- 
mination of  questions  between  parties  claim- 
ing the  same  fund  adversely.  No  power  was 
given  to  them  by  law  for  such  purpose.  See 
the  report  of  the  Commissioners  accompany- 
ing the  list  of  awards,  and  Kane's  notes  of 
some  of  the  questions  decided  by  the  Commis- 
sioners, pp.  60,  87.  They  could  not,  therefore, 
decide  upon  conflicting  private  rights.  Those 
must  be  decided  by  the  ordinary  tribunals  pos- 
sessed of  the  requisite  powers  for  such  purpose. 

II.  Upon  the  facts  stated  in  the  bill,  the  re- 
spondents are  entitled  to  the  benefit  of  the 
award. 

*1.  The  claim  to  indemnity  was  [*5O9 
based  upon  the  loss  of  property. 

2.  The  owner  of  the  property  captured,  or 
the  assignee  of  his  right,  could  alone  make  the 
claim. 

3.  The  appellants  were  not  the  assignees  of 
the  right  of  the  respondents.     There  was  no 
assignment  or  cession,  or  abandonment  and  ac 
ceptance,  which  are  the  only  modes  of  a  legal 
transfer  of  the  right  of  the  assured.   Comegys 
v.  Vasse,  1  Pet.,  193.    Nor  was  there  any  equi- 
table right;  payment  in  full  could  alone  create 
it.  This  was  a  compromise  for  one  third  of  the 
amount  for  which  the  appellants  were  liable. 
The  amount  released  was  the  price  of  the  claim 
for  indemnity  against  France,  which,  there- 
fore, by  express  agreement,  vested  in  and  be- 
longed to  the  respondents. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  President  of  the  Senate.  The  main 
questions  arising  in  this  case  are :  1.  Is 
the  award  of  the  Commissioners  under  the 
French  Treaty  final  and  conclusive  upon  the 
rights  of  the  parties  litigant  here  ?  2.  If  not, 
are  the  defendants  in  error  entitled  to  recover 
from  the  plaintiffs  in  error  the  $5,000  received 
by  the  latter  on  the  claim  presented  by  them 
to  the  Commissioners  under  the  French  Treaty? 

This  case  is,  I  think,  upon  both  these  points 
very  clear. 

1.  Upon  the  first  point,  the  Vice- Chancellor 
was  clearly  right  in  saying,  that  "  The  awards 
of  the  Commissioners  are  only  to  be  consid- 
ered as  ascertaining  what  were  proper  claims 
upon  the  fund,  the  amount  of  the  respective 
claims,  and  to  whom,  as  between  individuals 
and  the  government,  the  money  might  be  le- 
gally paid  ;  and  not  as  settling  the  conflicting 
rights  and  equities  of  third  persons,  who  may 
be  interested  or  entitled  to  participate  in  the 
money  after  the  government  had  parted  with  it; 
these  being  matters  more  properly  belonging 
to  the  ordinary  tribunals  of  the  country.  This 
is  the  law  of  the  case  of  Comegys  v.  Vasse,  1 
Pet.,  193,  which  arose  under  the  Spanish 
Treaty.  See,  also,  Sheppardv.  Taylor,  5 Pet., 
675;  Manroe  v.  Almeida,  *10  Wh.,  [*51O 
473,  and  Wilfard  v.  Dorr,  3  Mas.,  164.  To  the 
same  effect,  also,  is  the  case  of  Delafield  v. 
Golden,  decided  in  our  own  Court  of  Chancery. 
See  1  Paige,  139. 

This  is  also  in  strict  conformity  with  the 
view  which  the  Commissioners  themselves  un- 
the  Spanish  Treaty  entertained  of  their  own 
powers,  and  upon  which  they  acted.  See  the 
final  report  made  to  the  Department  of  State  of 
the  U.  S.,  June  8,  1824,  by  the  Commissioners 
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under  the  Florida  Treaty,  -where,  among  oth- 
er observations,  they  remark  :  "  But  in  these 
and  many  other  cases  which  occurred,  the 
Board  having  ascertained  the  full  amount  of 
the  loss,  distributed  this  amount  so  ascertained 
amongst  the  different  parties  claiming  before 
them,  and  seeming  to  have  right  to  receive  it 
(no  matter  in  what  character),  without  decid- 
ing or  believing  itself  possessed  of  the  author- 
ity to  decide  upon  the  merits  of  the  conflicting 
claims  to  the  same  subject.  To  whom  of  right 
the  sum  thus  awarded  when  paid  may  belong; 
or  for  whom,  how,  or  in  what  degree  the  re- 
ceiver ought  to  be  regarded  as  a  trustee  of  the 
sum  received,  were  questions  depending  upon 
the  municipal  laws  of  the  different  States  of 
the  Union,  the  application  of  which  to  the 
facts  existing  in  any  case,  the  Board  did  not 
feel  itself  authorized  to  make  and,  therefore, 
abstained  from  instituting  any  inquiry  as  to 
the  facts  necessary  to  such  a  decision.  These 
remarks  the  Commissioners  think  it  proper 
thus  to  state,  lest  their  award  may  be  consid- 
ered as  barring  and  finally  settling  pretensions, 
into  which  this  Board  have,  in  truth,  neither 
made  nor  believed  itself  authorized  to  make 
any  examination  whatever  ;  but  have  purpose 
ly  left  it  open  for  the  adjudication  of  others, 
who  will  have  better  means  of  ascertaining  the 
facts." 

The  provisions  of  the  French  Treaty,  and 
the  Act  of  Congress  for  carrying  the  same  into 
effect,  are  not  so  essentially  different  from 
those  in  the  Spanish  Treaty,  as  to  distinguish 
the  case  now  before  this  court,  so  far  as  re- 
gards this  first  point,  from  the  case  of  Comegys 
v.  Vasse,  or  as  to  render  the  principles  of  law, 
adopted  in  that  case,  inapplicable  to  the  pres- 
ent. This  point  has  been  recently  fully  con- 
sidered and  decided  by  the  Supreme  Court  of 
511*]  the  U.  S.,  in  *the  case  of  Free-call  v. 
Bache.  14  Pet.,  95,  in  which  Ch.  J.  Taney, 
who  delivered  the  opinion  of  the  court,  says  : 
"  Upon  the  first  question  (is  the  decision  of  the 
Commissioners  appointed  under  the  Treaty 
with  France,  conclusive  upon  the  rights  of  the 
parties  ?)  the  court  have  entertained  no  doubt. 
This  case  cannot,  we  think,  be  distinguished 
from  the  cases  of  Comegys  v.  Vasse  and  Shep- 
pard  v.  Taylor.  It  has  been  argued  on  the  part 
of  the  appellee,  that  these  cases  were  decided 
under  the  Treaty  with  Spain  ;  and  that  the 
language  of  that  Treaty  and  of  the  Act  of  Con- 
gress creating  the  Board  of  Commissioners  un- 
der it,  differs  materially  from  the  Treaty  and 
Act  of  Congress  under  consideration,  when  de- 
fining the  powers  of  the  Board.  It  is  true  that 
there  is  some  difference  in  the  words  used; 
but,  in  our  judgment,  they  mean  the  same 
thing.  The  rules  by  which  the  Board  is  di 
reeled  to  govern  itself  in  deciding  the  cases 
that  come  before  it,  and  the  manner  in  which 
it  was  constituted  and  organized,  show  the 
purpose  for  which  it  was  created.  It  was  es 
tablished  for  the  purpose  of  deciding  what 
claims  were  entitled  to  share  in  the  indemnity 
promised  by  the  Treaty  ;  and  they,  of  course, 
awarded  the  amount  to  such  person  as  ap- 
peared, from  the  papers  before  them,  to  be  the 
rightful  claimant.  But  there  is  nothing  in  the 
frame  of  the  law  establishing  this  Board,  or  in 
the  manner  of  constituting  and  organizing  it, 
that  would  lead  us  to  infer  that  larger  powers 
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were  intended  to  be  given  than  those  conferred 
upon  the  Commissioners  under  the  Spanish 
Treaty.  The  plea,  therefore,  put  in  by  the  de- 
fendant in  bar  of  the  complainants'  bill  cannot 
be  sustained,  and  the  case  is  fully  open  before 
this  court  upon  its  merits."  It  will  be  per- 
ceived that  this  is  a  decision  directly  in  point. 
It  has,  therefore,  I  think,  been  clearly  shown 
that  the  first  point  in  this  case  has  already 
been  conclusively  decided  in  the  negative. 

2.  As  to  the  second  point,  1  think  there  caa 
be  as  little  doubt  as  upon  the  first. 

The  plaintiffs  in  error,  insurers  in  this  case, 
having  refused  to  accept  an  abandonment  of 
the  cargo,  alter  due  notice  of  its  seizure  and 
condemnation  by  the  French  Government,  un- 
der *its  decrees,  and  having  refused,  [*612 
when  required  by  the  defendants  in  error,  to- 
pay  as  for  a  total  loss;  and  having  compro- 
mised the  claim  by  a  partial  payment  of  only 
$5,000  instead  of  $15,000,  the  amount  insured, 
they  thereby  voluntarily  renounced  all  interest 
in  the  cargo  and  all  participation  in  the  open  recu- 
perandioi  the  same;  so  that  if  the  property  itself, 
or  either  a  full  or  partial  indemnity  therefor 
should,  at  any  time  thereafter,  be  recovered,  it 
should  be  for  the  exclusive  benefit  of  the  as- 
sured, into  whosesoever  hands  the  same  might 
come  or  be  ;  and  the  same  would  be  the  case 
whether  such  recovery  were  of  the  property  it- 
self specifically,  or  of  an  indemnity  therefor. 
This  point  was  expressly  decided  in  the  case 
above  cited,  of  Sheppard  v.  7aytor,where  it  was 
said : '  'There  is  no  difference  between  the  case  of 
a  restitution  in  specie  of  the  ship  itself,  and  a 
restitution  in  value."  The  $5,000  received  by 
the  plaintiffs  in  error  under  the  French  Treaty, 
being  a  portion  of  the  indemnity  for  the  cargo 
seised  and  sequestered  in  this  case,  the  defend- 
ants in  error  are  entitled  thereto,  and  should 
be  permitted  to  recover  the  same  in  this  pro- 
ceeding, as  I  have  no  doubt  they  might  have 
done  at  law,  in  the  equitable  action  of  assump- 
sit  for  money  had  and  received.  The  difficul- 
ties, however,  attending  this  latter  remedy, 
arising  out  of  the  peculiar  condition  of  the  par- 
ties in  interest,  at  the  time  of  filing  their  bill 
in  equity,  as  suggested  by  the  Vice- Chancellor, 
were,  with  the  other  reasons  given  by  him, 
quite  sufficient  to  justify  his  entertaining  the 
jurisdiction  which  he  undoubtedly  had  of  this 
case.  His  decree  is,  I  think,  in  all  respects 
right.  The  decree  of  the  Chancellor,  therefore, 
affirming  that  of  the  Vice- Chancellor,  should  be 
affirmed. 

By  Chief  Justice  Nelson.  The  appellants 
claim  a  reversal  of  the  decree  below  on  three 
grounds:  1.  That  the  award  of  the  Commis- 
sioners under  the  French  Treaty  is  conclusive 
in  favor  of  their  right  to  the  fund;  2.  That  in- 
dependently of  the  award,  they  are  entitled  to 
it  upon  the  merits;  and  8.  The  remedy,  if  any, 
is  at  law. 

The  cases  referred  to  by  the  Chancellor,  I 
think  decisive  *against  their  first  posi  [*513 
tion.  The  award  is  conclusive  only  in  respect 
to  the  validity  of  the  claim  for  compensation 
under  the  Treaty,  and  the  amount.  It  did  not 
necessarily  involve  a  consideration  of  the  equi- 
table or  legal  rights  of  third  persons  to  the 
fund — questions  growing  out  of  these  rights 
are  to  be  heard  and  determined  in  the  ordinary 
course  of  judicial  proceedings. 
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The  title  of  conflicting  claimants  may  have 
been,  in  some  measure  involved  in  the  exami- 
nations of  the  Commissioners  preparatory  to  a 
distribution;  but  this  was  only  as  between  the 
individuals  and  the  government  with  a  view  to 
ascertain  the  extent  of  the  claims  upon  the 
fund,  and  the  persons  to  whom  it  might  be 
properly  paid.  Demands  upon  it  arising  out 
of  the  previous  dealings  of  the  original  claim- 
ants were  independent  of  the  Treaty  or  law  of 
Congress;  they  stood  on  the  footing  of  contract 
express  or  implied  between  the  individual  par- 
ties, the  final  adjustment  of  which  was  not  ma- 
terial to  the  proper  execution  of  the  duties  of 
the  Commissioners.  They  had  neither  time  for 
a  careful  investigation  of  such  extraneous  mat- 
ters, nor  was  it  practicable  for  the  parties  to 
furnish  the  requisite  proof. 

On  the  second  ground  it  seems  to  me  also 
plain  the  appellants  fail  to  show  any  right. 
The  bill  charges  that  they  had  no  interest  in 
the  cargo  seised,  as  they  rejected  the  abandon- 
ment when  offered  by  the  assured,  and  refused 
to  pay  for  a  total  loss.  They  failed,  therefore, 
to  put  themselves  in  their  place,  or  to  lay  any 
foundation  for  claim  to  indemnity. 

It  is  insisted,  however,  that  the  subsequent 
compromise  between  the  parties,  in  pursuance 
of  which  the  appellants  paid  one  third  of  the 
insurance  money  ($5,000),  had  the  effect  to  sub- 
rogate  them,  pro  tanto,  to  the  rights  of  the  as- 
sured against  the  French  Government.  The 
bill  states  that  there  was  no  abandonment,  as- 
signment, or  cession  of  right  to  recover  the 
subject  insured,  or  any  part  thereof,  or  any 
demand  for  the  same  at  the  time  of  the  com- 
promise. We  are  bound  to  assume,  therefore, 
that  it  was  made  without  any  stipulation  for  a 
corresponding  interest  in  the  claim  upon  the 
government — in  the  spes  recuperandi — and  that 
514*]  the  Underwriters  preferred  paying  the 
$5,000,  and  relinquishing  the  expectation  of 
indemnity,  to  the  payment  of  a  total  loss  which 
was  $15,000,  with  the  benefit  of  it;  or  to  state 
the  other  side  of  the  arrangement — the  assured 
released  the  Insurance  Co.  from  payment  of 
the  $15,000,  and  assumed  the  hazard  of  the 
claim  upon  the  French  Government  in  consid- 
eration of  the  payment  of  the  $5,000.  This  I 
think  the  necessary  conclusion  from  the  facts 
stated  in  the  bill  and  admitted  by  the  demand. 

Although  an  action  at  law  for  money  had 
and  received  might  have  been  maintained  by 
the  surviving  owner  of  the  cargo  against  the 
Co.  from  the  equitable  nature  of  this  remedy, 
as  understood  since  the  time  of  Ld.  Mansfield, 
it  cannot,  I  think,  be  doubted,  the  subject  was 
also  one  of  chancery  jurisdiction.  Simple 
trusts  are  now  regarded  at  law,  and  the  duty 
frequently  enforced;  but  it  would  be  too  much 
to  say  that  this  somewhat  modern  extension  of 
the  remedy  at  law  had  the  effect  to  oust  a  court  of 
equity  of  its  original  cognizance  of  the  subject- 
matter.  There  are  many  subjects  of  judicial 
investigation,  over  which  the  two  courts  have 
concurrent  jurisdiction.  This  is  one  of  them. 
Whether  the  arrangement  is  a  wise  one  or  not, 
must  be  left  to  the  Legislature.  It  is  not  to  be 
presumed  that  the  two  tribunals,  acting  upon 
somewhat  adverse  principles,  could  settle  the 
boundary  without  expensive,  if  not  vexatious 
litigation. 
WEND.  24. 


Upon  the  whole  I  am  of  opinion  the  decree 
should  be  affirmed. 

By  Senator  Edwards.  It  appears  to  me  the 
Chancellor  and  Vice- Chancellor  are  right  in  the 
conclusions  to  which  they  have  come,  relative 
to  the  effect  of  the  award  of  the  Commission- 
ers upon  the  conflicting  rights  of  parties  as  be- 
tween each  other.  The  duty  of  the  Commis- 
sioners is  declared  in  the  Act  providing  for 
their  appointment,  viz.:  to  receive  and  exam- 
ine all  claims  which  may  be  presented  to  them 
under  the  Convention  between  the  United 
States  and  France,  of  July  4,  1831,  which  are 
provided  for  by  said  Convention,  according  to 
*the  provisions  of  the  same,  and  the  [*515 
principles  of  justice,  equity  and  the  laws  of 
nations.  1  Sess.  22,  Cong.,  ch.  199,  sec.  1.  The 
object  for  which  they  were  appointed  appears 
to  be  to  ascertain  the  number  of  claims  of 
American  citizens  against  the  French  Govern- 
ment, which  fell  within  the  provisions  of  the 
Treaty,  and  the  amount  of  each  claim,  that  a 
proper  distribution  of  the  twenty-five  millions 
of  francs  might  be  made  amongst  the  claim- 
ants; and  as  the  money  to  be  paid  by  the 
French  Government,  was  to  liberate  it  com- 
pletely from  all  the  reclamations  preferred 
against  it  by  citizens  of  the  U.  S.,  it  was  nec- 
essary that  their  awards  should  be  final  and  con- 
clusive between  the  claimants  and  the  French 
Government,  to  fulfill  the  conditions  on  which 
the  money  was  to  be  paid,  and  the  terms  of 
the  Treaty.  The  amount,  when  paid  by  the 
French  Government,  exonerated  it  from  any 
further  liability  to  those  claims  under  the 
Treaty;  and  the  due  proportion  of  that  amount 
paid  to  each  individual  in  whose  favor  the 
Commissioners  made  their  award,  discharged 
our  government  from  any  further  liability,  on 
account  of  the  claims  presented,  and  the  prin- 
cipal object  in  naming  the  individual  in  the 
award,  was  to  designate  the  person  who  might 
receive  the  money,  and  discharge  the  govern- 
ment from  its  trust.  In  negotiating  the  Treaty, 
the  government  were  but  the  agents  of  the  in- 
dividuals holding  these  claims,  and  received 
the  money  for  their  benefit.  The  claims  being 
the  property  of  individuals,  were  assignable, 
and  who  eventually  would  be  legally  entitled 
to  the  money  the  government  could  not  know, 
unless  it  was  empowered  to  call  the  parties  and 
witnesses  before  some  tribunal,  and  determine 
the  question  in  a  legal  form. 

But  in  what  tribunal  could  the  conflicting 
rights  of  these  claimants  be  settled?  The  claim- 
ants are  citizens  of  this  State.  Congress  could 
not  authorize  commissioners  to  form  such  a 
tribunal,  nor  could  they  institute  a  new  tribu- 
nal with  sufficient  powers  to  adjudicate  the 
matter  in  controversy  between  these  parties. 
By  section  1  of  the  2d  article  of  the  Constitu- 
tion, the  judicial  power  of  the  U.  S.  shall  be 
vested  in  one  Supreme  Court  and  such  inferior 
*courts  as  Congress  may  from  time  to  [*516 
time  ordain  and  establish.  But  the  judicial 
power  of  these  forums  do  not  extend  to  contro- 
versies between  citizens  of  the  same  State,  ex- 
cept where  they  claim  lands  under  grants  of 
different  States.  See  2d  article,  Const,  U.  S. 
Congress,  therefore,  could  not  constitute  a 
tribunal  with  exclusive  jurisdiction  over  the 
rights  of  these  parties.  It  is  manifest,therefore, 
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to  my  mind,  that  no  tribunal  has  passed  upon 
these  claims,  which  had  the  power  to  render  a 
judgment  final  and  conclusive  between  the  par- 
ties. Nothing  short  of  an  absolute  agreement 
between  the  parties  could  constitute  the  Com- 
missioners arbitrators,  so  as  to  make  their 
award  final  and  conclusive,  as  to  the  conflict- 
ing claims  of  the  parlies.  But  it  is  not  pretend- 
ed any  such  agreement  has  been  consummated 
between  them.  As  I  come  to  the  conclusion 
therefore  that  the  award  is  not  final  and  con- 
clusive between  the  parties  in  determining 
their  rights;  the  next  question  is,  what  are  the 
equities  in  the  bill  as  admitted  by  the  demur- 
rer? 

It  is  difficult  to  conceive  from  the  statements 
in  the  bill  how  the  Ins.  Co.  could  make  out  a 
•claim  before  the  Commissioners  that  should 
entitle  them  to  an  award  for  the  $5,000.  True 
it  is,  the  Co.  had  paid  that  sum, but  under  what 
•circumstances  t  They  had  insured  to  the 
amount  of  $15,000  on  the  cargo  of  the  vessel, 
and  in  consequence  of  the  loss  of  the  cargo, 
the  owners  had  a  claim  against  them  for  that 
amount,  and  in  order  to  buy  off  their  liability 
and  to  free  and  discharge  themselves  from  the 
payment  of  the  $15,000,  in  consequence  of  the 
loss,  they  agree  to  pay  and  do  pay  $5, 000,  with- 
out taking  any  interest  whatever  in  the  spes 
recuperandi  of  the  property  lost — and  even  re- 
fuse to  hold  such  interest.  It  appears  to  me, 
therefore,  they  relinquish  all  claim  whatever 
to  the  money,  or  any  portion  of  it  paid  on  ac- 
count of  the  loss  of  the  cargo.  I  am  aware  that 
an  abandonment  is  not  necessary  to  give  the 
insured  a  right  to  receive  the  proceeds  of  claims 
arising  from  losses  which  have  been  paid.  A 
mere  payment  of  a  loss,  whether  partial  or  to- 
tal,gives  the  insurers  an  equitable  title  to  what 
may  be  afterwards  recovered  from  other  par- 
&  17*]  ties  *on  account  of  the  loss.  1  Phil., 
Ins.,  464.  But  it  is  on  the  principle  that  the 
insurer  is  considered  as  purchasing  the  prop- 
erty as  far  as  he  pays  or  is  liable  to  pay  for  the 
loss.  1  Phil.  Ins.,  465.  And  had  the  insurers 
in  this  case  paid  the  amount  they  had  agreed 
to  pay  by  the  terms  of  their  policy, they  would 
have  been  so  considered,  and  entitled  to  their 
portion  of  the  amount  paid  by  the  French  Gov- 
ernment for  the  loss.whether  the  owners  aban- 
doned or  not.  But  how  could  they  retain  the 
situation  which  their  policy  gave  them  as  pre- 
sumptive purchasers,  without  complying  with 
the  terms  of  the  policy?  Will  it  be  said  the 
owners  had  a  right  to  consent  to  a  modification, 
and  still  permit  them  to  occupy  the  same  stand 
ing  in  point  of  interest?  Undoubtedly  they 
had.  But  did  they  do  so?  The  owner  consented 
to  relinquish  the  payment  of  $15,000,  for 
$5,000,and  offered  to  the  insurers  an  abandon- 
ment of  the  cargo, which  offer  was  declined  on 
the  part  of  the  underwriters.  How,  therefore, 
could  this  negotiation  which  canceled  the  pol- 
icy, give  the  insurers  any  interest  in  the  prop- 
erty)? The  law  cannot  imply  an  interest  against 
the  absolute  refusal  of  the  party  to  take  such 
interest, nor  can  a  court  of  equity  help  out  such 
a  claim. 

The  doctrine  laid  down  in  Grade  v.  Ins.  Co., 
8  Johns. ,  244,  that  the  assured  is  never  obliged 
to  abandon,  and  if  he  does  not,  he  is  always 
entitled  to  recover  to  the  extent  of  his  loss,  I 
consider  entirely  correct.  But  if  the  whole 


amount  of  loss  is  recovered  by  the  assured  and 
they  have  received  a  portion  of  the  lose  from 
the  underwriters  of  a  policy,  without  any  re- 
linquishment  of  the  *pe«  reevperandi  by  such 
underwriters,  the  portion  of  the  amount  of  the 
loss  thus  received  is  received  in  trust  for  the 
underwriters.  InRandattv.  Cochran,  1  Ves., 
Sr..  98,  the  commissioners  appointed  to  ad  just 
the  losses  sustained  by  unjust  captures,  would* 
not  suffer  the  insurers  to  make  claim  to  part  of 
the  prizes,  but  the  owners  only,  although  they 
were  satisfied  for  their  loss  by  the  insurers.  The 
Ld.  Chtmcellor  said  he  "was  of  the  opinion  that 
the  plaintiffs  had  the  plainest  equity  that  could 
be.  The  person  originally  sustaining  the  loss 
was  the  owner;  but  after  satisfaction  made  to 
*him,  the  insurer.  No  doubt  but  from  [*5 1 8 
that  time,  as  to  the  goods  themselves,  if  restored 
in  specie,  or  compensation  made  for  them,  the 
assured  stands  as  a  trustee  for  the  insurer,  in 
proportion  for  what  he  paid."  And  on  the  same 
principle,  if  the  insurance  company  have  re- 
ceived the  $5,000,  which,  as  the  bill  states,  was 
a  part  of  the  aggregate  sum  of  $50,940  award- 
ed, for  the  whole  loss  on  the  cargo.af ter  having 
refused  to  pay  the  amount  of  the  policy  and 
accept  of  an  abandonment,!  see  no  reason  why 
they  have  not  received  the  money  without  any 
legal  or  equitable  claim  whatever,  and  why 
they  should  not  be  considered  as  holding  it  in 
trust  for  the  owners  of  the  cargo,  or  their  rep- 
resentatives. 

It  appears  to  me,  this  is  one  of  those  cases 
in  which  the  Ins.  Co.  cannot  conscientiously 
hold  the  $5,000  received — having  absolutely 
declined  to  pay  the  amount  of  their  policy  and 
accept  of  the  abandonment;  and  if  so,  a  court 
of  equity  may  entertain  jurisdi6tion.  Mr.  J. 
Story,  says  :  "One  of  the  most  common  cases 
in  which  a  court  of  equity  acts  upon  the  ground 
of  implied  trusts,  in  invitum,  is,  where  a  party 
has  received  money  which  he  cannot  consci- 
entiously hold  from  another  party."  2  Story, 
Eq. ,  501 .  The  receipt  of  money  under  such  cir- 
cumstances, in  equity,  raises  an  implied  trust. 
2  Fonb.  Eq.,  bk.  2,  ch.  1,  sec.  1,  n.  b;  2  Story, 
Eq.,  501,  502.  It  is  true  that  courts  of  law  in 
the  action  for  money  had  and  received,  have 
now  jurisdiction  of  most  of  this  class  of  cases, 
and  furnish  an  adequate  remedy  when  suffi- 
cient facts  can  be  proved  without  calling  upon 
the  defendant  to  disclose  them.  2  Story,  Eq., 
502  and  cases  cited.  In  Law  v.  Thorndike,  20 
Pick.,  320,  the  bill  which  was  filed  under  this 
same  French  Treaty  was  dismissed,  on  the 
ground  that  the  plaintiff  had  an  ample  remedy 
at  law  in  an  action  for  money  had  and  received, 
if  he  was  entitled  to  recover.  That  case,  how- 
ever, was  put  upon  the  ground,  that  it  was  un- 
necessary for  the  plaintiff  to  come  into  the  court 
for  a  discovery  of  facts.  The  court  say,  "The 
plaintiff  has  no  need  to  come  into  a  court  of 
equity  for  a  discovery.  The  facts  upon  which 
the  right  is  claimed  are  all  susceptible  of  proof. 
*The  defendant,  standing  in  a  repre-  ("*619 
sentative  character,  cannot  be  presumed  to  be 
personally  acquainted  with  any  material  facts 
within  his  own  knowledge  requiring  a  discov- 
ery." But  it  is  not  so  in  the  case  under  review. 
The  appellants  against  whom  the  claim  is  made 
are  the  original  parties,  and  the  bill  calls  upon 
them  to  answer  under  oath  the  allegations  in 
the  bill  for  the  purpose  of  affording  the  neces- 
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sary  evidence;  and  also  calls  upon  them  to  dis- 
cover the  amount  paid  to  them  upon  the  certifi- 
cate issued.  It  appears  to  me,  under  such 
circumstances,  we  are  not  at  liberty  to  infer 
that  the  party  could  make  the  necessary  proof 
to  recover  at  law,  in  an  action  for  money  had 
and  received,  and  on  that  ground  to  say  that 
the  bill  should  have  been  dismissed.  I  am  for 
affirming  the  decree  of  the  Chancellor  in  over- 
ruling the  demurrer. 

On  the  question  being  put — shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
present,  who  had  heard  the  argument,answered 
in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  wan 
affirmed. 

Affirniing-7  Paige,  560. 
Explained-41  N.  Y.,  460. 

Cited  in-33  How.  Pr.,  107  ;  4  Rob.,  269 ;  11  Leg. 
Obs.,  143. 


52O*]  *THE  PEOPLE  v.  WHITE. 

Indictment  for  Murder — Surplusage — Descrip- 
tion of  Character  of  Crime  Cannot  be  Re- 
jected—Charge to  Jury — Absence  of  Proof  of 
Good  Character — New  Trial. 

Where,  in  an  indictment  for  murder,  the  crime  is 
charged  to  have  been  committed  with  a  premedi- 
tated design  to  effect  the  death  of  the  person  killed, 
the  premeditated  design  or  express  malice  must  be 
proved,  or  the  prisoner  cannot  be  convicted,  al- 
though the  act  be  also  charged  to  have  been  done 
with  malice  aforethought;  the  description  of  the 
character  of  the  crime,  viz.:  its  perpetration  with  a 
premeditated  design,  cannot  be  rejected  as  surplus- 
age. 

Where  a  .1  udge,  in  his  charge  on  the  trial  of  a  crim- 
inal case,  after  alluding  to  the  benefit  of  good  char- 
acter to  the  accused  in  a  doubtful  case,  called  the 
attention  of  the  jury  to  the  absence  of  such  proof 
In  the  case  before  them.it  was  held  that  he  had  erred, 
and  a  new  trial  was  granted. 

From  both  these  propositions  the  Chancellor  dis- 
sented, t 

Citations— 22  Wend..  167  :  2  R.  S.,  203,  sec.  14 ;  204, 
sec.  28;  216,  sec.  29;  657.  sec.  5;  743,  sec.  8;  661,  sees. 
10,  12 :  778 :  14  Johns.,  484;  5  Barn.  &  C.,  234 :  4  Lond. 
Jur.,  364;  2B.  &  Adol.,  611 ;  3  Sum.,  12;  9  Johns..  134, 
1&5;  13  Johns.,  218;  1 J.  J.  Marsh.,  205,  206  ;  9  Mass., 
231,  234:  Andrews,  163;  Vin.  Abr.  Officer  &  Offices 
(G.  4) ;  Cro.  Eliz.,  699 :  15  Mass..  135,  180 ;  5  Wend., 
231 :  2  Wend.,  146 ;  16  Johns.,  348  :  1  R.  L.,  1813,  p. 
339,  sec.  15:  Laws.  1823,  p,  211,  sec.  9;  2  Bouv.  L. 
Diet.,  436;  7  Geo.  IV.,  ch.  64,  sec.  4  ;  1  Phil.  Ev.  Cow. 
&  H.  Notes,  372  ;  1  Chit.  Cr.  L.,  101. 168,  190,  574,  575. 
744 :  3  Day,  284;  Roscoe,  Cr.  Ev.,  77  :  9  Yerg.,  377  ;  12 
Wend.,  78;  14  Wend.,  Ill,  654:  2  Mass,,  310,  317.  318 
n.  341,  p.  177 ;  Moody,  Cr.  C.,  303;  Act,  Jan,  30, 1787 : 

t  The  above  propositions  the  reporter  considers  as 
settled  by  the  decision  of  the  Court  of  Errors.  Be- 
side which  it  was  held: 

By  the  Chancellor  and  Senators  Dixon,  Edwards. 
Furman  and  Verplanck.  that  the  second  associate 
judge  of  the  C.  P.  of  N.  Y.  may  preside  in  the  Court 
of  Oyer  and  Terminer  of  that  city  and  county,  in 
the  absence  of  a  judge  of  the  Supreme  Court,  a  cir- 
cuit judge  or  the  first  judge  of  the  county,  but  can- 
not act  conjointly  with  either  of  those  officers. 
Senator  Wager  holds  that  he  has  no  power  under 
any  circumstances  to  preside  in  that  court. 

So  it  was  held  by  the  Chancellor  and  Senators 
Dixon,  Edwards,  Furman,  Root,  Verplanck  and 
Wager,  that  the  aldermen  of  the  City  and  County 
of  N.  Y.  may  preside  in  the  Court  of  Oyer  and  Ter- 
miner of  that  city  and  county  ;  at  all  events,  that 
their  power  to  do  so  cannot  be  collaterally  inquired 
into. 

So  it  was  held  by  the  Chancellor  and  Senators  Ed- 
wards, Verplanck  and  Wager,  that  a  memorandum 
in  pencil,  purporting  to  be  the  examination  of  a  wit- 
ness taken  on  an  ante  mortem  inquisition  by  a  cor- 
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Const.  N.  Y.  Art.  7,  sec.  14 ;  19  Johns.,  33;  Cai.,  129;  18 
Johns.,  218;  4  Bl.  Com.,  199,394;  1  Hawk.  P.  C.,  189; 
13  Wend.,  159,317;  Bull.  N.  P.,  296;  Laws.  1834.  ch. 
94,  sees.  4,  5;  Laws,  1839,  ch.  116:  3  Chit.  Cr.  L.,  1098; 
19  Wend.,  606. 

THE  prisoner  was  convicted  in  July,  1839, 
at  the  N.  Y.  Oyer  and  Terminer,  of  the 
murder  of  one  Peter  Fitzpatrick.  The  first 
count  of  the  indictment  charged  that  the  pris- 
oner, Feb.  13,  1839,  with  force  and  arms,  etc., 
at  the  first  ward  of  the  City  of  N.  Y.,  in  and 
upon  Fitzpatrick,  feloniously,  willfully  and  of 
his  malice  aforethought,  and  from  a  premedi- 
tated design  to  effect  the  death  of  Fitzpatrick, 
did  make  an  assault;  and  with  a  certain  knife, 
etc.,  in  and  upon  the  groin  of  Fitzpatrick, 
feloniously, *willfully  and  of  his  malice  [*52 1 
aforethought  and  from  a  premeditated  design 
to  effect  his  death,  did  strike  and  thrust,  etc., 
thereby  giving  him  a  mortal  wound,  of  which 
he  instantly  died.  The  indictment  contained 
a  second  count  charging  that  the  prisoner  on, 
etc.,  at,  etc.,  feloniously,  willfully  and  of  his 
malice  aforethought,  and  by  an  act  imminently 
dangerous  to  him,  the  said  Peter  Fitzpatrick, 
and  evincing  in  him,  the  said  Ezra  White,  a 
depraved  mind,  regardless  of  human  life,  did 
make  another  assault,  and  with  a  certain  knife, 
etc.,  in  and  upon  the  right  groin  of  him  the 
said  Peter  Fitzpatrick,  with  a  depraved  mind, 
regardless  of  human  life,  feloniously, willfully 
and  of  his  malice  aforethought  did  strike,  stab 
and  thrust,  etc. 

At  the  trial,  the  counsel  for  the  prisoner  took 
a  bill  of  exceptions,  in  which  it  was  stated 
that  the  cause  came  on  for  trial  at  a  Court  of 
Over  and  Terminer,  held  in  and  for  the  City 
and  County  of  N.  Y.,  July  10, 1839,  before  the 
Hon.  Ogden  Edwards,  Circuit  Judge  for  the 
First  Circuit,  William  Inglis,  one  of  the  asso- 
ciate judges  of  the  Court  of  C.  P.  for  the  City 
and  County  of  N.  Y. ,  appointed  under  and 
by  virtue  of  the  Act  of  Apr,  1,  1839,  entitled 
"An  Act  to  Repeal  the  Seventh  Section  of  the 
A.ct  Relating  to  the  Court  of  Common  Pleas 
for  the  City,  etc.,  and  to  Authorize  the  Ap- 
pointment of  an  Additional  Judge;"  and  Eg- 
bert *Benson  and  Elijah  F.  Purdy,  [*522 
aldermen,  etc.  Under  this  organization,e/ttrf<7£ 
Edwards,  presiding,  a  jury  was  impaneled,  a 
tales  directed,  challenges  decided,  witnesses 
examined,  and  the  opinion  of  the  court  pro- 
nounced by  Judge  Ed  wards  on  several  questions 
that  had  arisen  as  to  the  admissibility  or  rejec- 

oner,  was  in  itself  inadmissible  in  evidence  for  the 
purpose  of  impeaching  a  witness,  or  as  not  being 
duly  authenticated.  From  this  opinion  Senator  Fur- 
man dissents. 

So  it  was  held  by  the  Chancellor  and  Senator  Ver- 
planck, that  the  retiring  from  the  Bench  by  a  judge 
after  the  commencement  and  before  the  termina- 
tion of  a  trial,  will  not  affect  the  validity  of  the 
trial,  provided  a  quorum  competent  to  proceed  in 
the  trial  be  left.  From  this  opinion  Senator  Furman 
dissents. 

How  far  the  acts  of  judges  de  facto  will  be  sus- 
tained, discussed  by  the  Chancellor,  Mr.  Justice 
Bronson,  and  Senators  Dixon,  Furman,  Root  and 
Verplanck ;  and  the  right  of  a  party  affected  to 
raise  on  writ  of  error  an  objection  to  the  due  organ- 
ization of  a  court,  discussed  by  the  Chancellor  and 
Senator  Verplanck. 

The  Chancellor  holds  in  this  case,  that  the  Court 
for  the  Correction  of  Errors  will  listen  to  an  objec- 
tion appearing  on  the  record,  although  not  urged 
in  the  Supreme  Court,  if  it  be  of  such  a  character 
that  had  it  been  presented  there  it  could  not  have 
been  obviated  by  the  opposite  party. 
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tion  of  testimony,  without  any  intimation  that 
lie  intended  to  abandon  the  Bench  during  the 
progress  of  the  trial;  he  then  withdrew  and  con- 
tinued absent  during  the  remainder  of  the 
trial.  Judge  Inglis  and  the  two  aldermen  re- 
mained, and  they  presiding,  the  trial  was  con 
tinned.  The  indictment  against  the  prisoner 
was  found  at  the  N.  Y.  General  Sessions,  in 
which  the  recorder  and  two  of  the  aldermen  of 
the  city  presided. 

William  H.  Wright,  a  witness  for  the  people, 
testified  that  he  knew  White;  that  he,  the  wit- 
ness, was  at  the  house  of  one  Lawrence  Gaff- 
ney  (where  there  was  a  house-warming)  several 
times  in  the  course  of  the  night  in  which  the 
homicide  was  committed;  and  gave  evidence 
tending  materially  to  fix  the  offense  upon  the 
prisoner.  Wright  had  been  examined  before 
the  police,  and  his  deposition  taken  there  was 
read  in  evidence  by  the  counsel  for  the  pris 
oner.  He  there  stated  that  he  did  not  know 
White's  name  at  the  time;  but  now  knew  it.  He 
was  now  cross  examined  as  to  his  deposition 
before  the  police,  and  said:  "I  did  not  express 
any  doubt  about  who  did  the  act.  I  did  not 
then  recollect  his  name."  He  admitted  that  he 
had  been  examined  before  the  coroner,  on  the 
occasion  of  the  ante-mortem  inquest  on  Edward 
Dennon,who,asit  now  appeared,  was  wounded 
by  the  prisoner  in  the  same  affray.  The  in- 
quest was  taken  February  13th,  and  was  ad- 
mitted by  the  district  attorney,  to  have  been 
duly  filed  by  the  coroner.  There  was  an  in- 
dorsement on  it  in  pencil  in  these  words:  "Wit- 
nesses. Wm.  H.  Wright.  Is  a  watchman. 
About  3  o'clock  this  morning,  came  along, etc., 
and  found  they  were  quarrelling,  etc.,  and  told 
the  young  men  to  go  away.  One  of  them  came 
up  and  jerked  the  door  open,  and  saw  him 
make  a  motion  to  stab;  and  from  the  action  of 
his  arm  have  no  doubt  he  did  stab  him,  etc. 
Soon  after  saw  him  make  another  stab  at  an- 
other man,  and  he  fell.  The  first  man  did  not 
523*]  fall.  *Did  not  see  but  one  man  use 
any  instrument.  Edward  Dennon  was  one  of 
the  party,  etc.,  was  stabbed,  and  did  not  know 
by  whom,  etc.  Doctor  Charles  Fitzpatrick 
says  he  was  called  to  this  house  about 3  o'clock; 
found  the  wounded  man  Dennon.  etc." 

The  inquisition  and  the  indorsement  thereon 
were  offered  in  evidence  for  the  purpose  of 
contradicting  Wright's  testimony  on  this  trial. 
The  district  attorney  objected  to  the  reading 
of  the  indorsement,  on  the  ground  that  it 
should  first  be  proved  that  the  testimony  was 
reduced  to  writing  from  the  witness'  state- 
ment. That  it  was  evidently,  on  its  face,  an 
imperfect  statement;  and  not  a  part  of  the  in- 
quisition. That  it  had  no  official  signature  or 
authentication,  and  might  be  a  mere  private 
memorandum  of  the  coroner,  or  of  some  other 
person  made  for  his  own  use.  The  court  de- 
cided that  the  inquisition  was  admissible,  but 
excluded  the  statement  indorsed  thereon.  The 
prisoner's  counsel  excepted. 

Judge  Inglis  charged  the  jury  that  the  terms 
"  premeditated  design."  as  used  in  the  statute 
and  in  the  first  count  of  the  indictment,  were 
tantamount  to  and  conveyed  the  expression  of 
the  same  idea  as  the  words  "malice  afore- 
thought." used  at  common  law,  and  found  in 
this  count;  that  if  the  first  count  was  to  be  re- 
garded as  framed  under  the  statute  the  words 
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"malice  aforethought"  might  be  regarded  as 
surplusage;  that  if  viewed  as  a  count  at  common 
law,  it  was  sufficient,  the  addition  of  the  words 
"premeditated  design,"  did  not  affect  its  va- 
lidity; that  the  first  count  was  sufficient  to  com- 
prehend any  of  the  grades  or  classes  of  murder 
embraced  in  the  1st  and  2d  subdivisions  of  the 
5th  section  of  the  title  of  the  statute  treating  of 
Crimes  Punishable  with  Death.  2  R.  8.,  657. 
And  that  if  the  jury  should  be  of  opinion  that  the 
killing  of  the  deceased  took  place  either  from 
premeditated  design  to  effect  the  death  of  the 
person  killed. or  any  human  being.or  that  it  was 
perpetrated  by  an  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  any 
premeditated  design  to  affect  the  death  of  any 
particular  individual,  the  crime  fell  within  the 
common  law  *definition  of  "  malice  [*524 
aforethought,"  and  that,  if  the  facts  so  war- 
ranted, it  would  be  their  duty  under  the  first 
count  of  the  indictment  to  convict  the  prisoner. 
He  further  instructed  them  that  it  was  not  nec- 
essary that  express  malice  or  a  premeditated 
design  to  take  the  life  of  the  deceased  or  of  any 
other  human  being,  should  be  proved;  that  the 
jury  might  draw  the  inference  of  the  existence 
of  such  malice  or  premeditated  design  from 
the  facts  accompanying  the  killing,  however 
suddenly  the  act  might  have  been  committed. 
He  instructed  them  to  exclude  from  their  con- 
sideration the  second  count  of  the  indictment, 
because  it  was  not  alleged  therein  that  the  kill- 
ing was  perpetrated  by  an  act  imminently  dan- 
gerous to  other  persons  as  well  as  the  deceased. 
He  further  charged  the  jury,  "  that  in  all 
doubtful  cases,  where  the  scales  of  justice  are 
nicely  poised,  the-evidenceof  a  good  character 
and  a  virtuous  life  had  great  weight  in  turn- 
ing the  balance  in  favor  of  the  prisoner  ;  that 
in  this  case  there  was  an  absence  of  such  testi- 
mony on  the  side  of  the  prisoner."  The  jury 
found  the  prisoner  guilty.  The  counsel  for  the 
prisoner  having  taken  various  exceptions  to  the 
decisions  of  the  court  and  the  charge  of  the 
judge,  and  procured  a  bill  of  exceptions  to  be 
signed,  the  sentence  of  the  law  was  suspended 
and  the  proceedings  were  removed  into  the  Su- 
preme Court  by  certiorari,  to  obtain  the  advice 
of  the  court.  The  case  was  argued  in  that 
court,  and  the  court  ordered  the  record  to  be 
remitted  with  directions  that  sentence  be  passed 
on  the  prisoner.  See  22  Wend.,  167.  etseg. 

Sentence  was  accordingly  passed  by  the  Oyer 
and  Terminer,  but  a  writ  of  error  having  been 
sued  out  by  the  prisoner,  his  execution  was  res- 
pited by  the  Governor,  from  time  to  time,  until 
the  judgment  of  this  court  was  pronounced. 
When  the  case  was  before  the  court  in  22 
Wend.,  167,  it  was  there  by  certiorari,  and  to 
enable  the  prisoner  to  carry  it  up  to  this  court, 
a  writ  of  error  was  sued  out  removing  the  rec- 
ord from  the  Oyer  and  Terminer  into  the  Su- 
preme Court.  In  the  record  thus  removed 
were  inserted  the  facts  suggested  as  necessary, 
in  22  Wend.,  174,  to  present  the  question  aris- 
ing on  the  retiring  of  the  circuit  *judge  f*525 
from  the  Bench.  The  cause  was  argued  in  the 
Supreme  Court,  on  the  record  being  brought 
in  by, 

Mr.  D.  Graham,  Jr.,  for  the  prisoner. 

Mr.  J.  R.  Whiting,  District  Atty.,  for  the 
people. 
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After  advisement,  the  following  opinion  was 
delivered: 

By  the  Court,  Bronson.  J.  The  questions 
arising  on  the  bill  of  exceptions  were  consid- 
ered when  this  case  was  before  us  on  a  former 
occasion.  22  Wend. ,  167.  Those  points  are  now 
only  made  pro  forma,  and  we  have  nothing  to 
add  in  relation  to  them. 

The  only  question  mentioned  on  the  argu- 
ment, was  one  in  relation  to  the  organization 
of  the  courts  before  which  the  prisoner  was  in- 
dicted and  tried.  It  is  insisted  on  his  behalf 
that  the  aldermen  of  the  City  of  N.  Y.  could 
not  rightfully  sit  in  those  courts.  It  is  not  de- 
nied that  the  aldermen  have  been  declared,  by 
•law,  judges  of  the  criminal  courts  of  the  City 
and  County  of  N.  Y. ;  but  it  is  said  that  the 
Acts  of  the  Legislature  conferring  this  author- 
ity, are  repugnant  to  the  Constitution  and, 
therefore,  void.  That  question  we  have  just 
•considered  in  the  case  of  People  v.  Varian ; 
and  we  not  think  it  necessary  to  add  anything 
to  what  has  already  been  said.  We  entertain 
no  doubt  that  the  statutes  in  question  are  valid, 
and  that  the  aldermen  were  fully  authorized  to 
sit  in  the  courts  of  General  Sessions  and  Oyer 
and  Ter  miner,  where  the  indictment  was  found 
and  tried. 

II.  But  if  we  are  mistaken  in  saying  that  the 
statutes  are  valid,  there  is  another  principle 
which  must  control  this  case.  If  the  aldermen 
were  not  judges  de  jure,  they  were,  at  least, 
judges  de  facto,  with  color  of  legal  title  ;  and 
no  principle  is  better  settled  than  that  the  acts 
of  such  persons  are  valid  when  they  concern 
the  public,  or  the  rights  of  third  persons,  who 
have  an  interest  in  the  act  done.  It  would  be 
impossible  to  maintain  the  supremacy  of  the 
laws  if  individuals  were  at  liberty,  in  this  col- 
526*]  lateral  manner,  to  *question  the  au- 
thority of  those  who,  in  fact,  hold  public  of- 
fices under  color  of  legal  title.  Where  there  is 
a  plain  usurpation  of  an  office  without  any 
show  of  title,  the  acts  of  the  intruder  will  un- 
doubtedly be  void,  both  in  relation  to  individ- 
uals and  the  public.  But  where  there  is  color 
of  lawful  title,  the  officer  must  be  obeyed  and 
his  acts  respected  until  judgment  of  ouster  is 
pronounced  against  him  in  the  proper  proceed- 
ing for  that  purpose.  The  government  may 
try  the  right  by  quo  warranto  ;  and  the  title  of 
the  officer  may  also  be  questioned  where  he  is 
a  party,  and  is  sued  for  an  act  done  which  he 
can  only  justify  as  an  officer.  Fowler  v.  Beebe, 
'9  Mass.,  231.  But  this  is  a  case  where  officers 
having  apparent  authority  to  do  the  act,  have 
rendered  judgment  between  the  people  and  the 
prisoner,  and  neither  party  can,  in  this  collat- 
eral way  Call  in  question  the  title  of  the  judges. 
If  there  had  been  judgment  of  acquittal,  it 
would  have  concluded  the  people,  and  the  pris- 
oner could  not  have  been  further  prosecuted. 

To  hold  that  the  acts  of  such  officers  as  I 
have  mentioned  are  not  binding,  as  between 
third  persons,  would  lead  to  the  most  serious 
Consequences.  No  man  would  be  safe  in  tak- 
ing a  title  until  he  had  examined  the  commis- 
sion of  the  judge  or  other  public  officer  who 
had  done  any  act  upon  which  the  validity  of  the 
title  depended,  and  had  then  gone  from  the 
commission  up  to  the  source  from  which  the 
officer  derived  his  authority.  We  have  recently 
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rendered  judgment  of  ouster  against  a  county 
clerk  (People  v.  Vail,  20  Wend.,  12),  and  yet 
it  cannot  admit  of  a  doubt  that  the  acts  which 
he  did  while  in  under  color  of  election,  such 
as  the  recording  of  deeds,  administering  oaths, 
entering  verdicts,  and  the  like,  are  just  as  valid 
as  they  would  have  been  had  the  judgment  been 
the  other  way.  Still  more  recently,  we  have 
pronounced  judgment  of  ouster  against  a  po- 
lice justice  of  the  City  of  Albany,  People  v. 
Kane,  23  Wend.,  414;  but  those  who  executed 
his  mandates  while  he  held  under  the  forms  of 
law,  are  as  perfectly  protected  as  though  there 
had  been  no  defect  of  his  title;  and  his  orders 
and  judgment,  so  far  as  they  operate  between 
other  parties,  are  as  valid  and  effectual  as 
though  *he  had  been  an  officer  de  jure.[*527 
These  cases  are  only  mentioned  by  way  of  ex- 
ample. The  rule  is  universal. 

It  was  suggested  at  the  bar  that  the  rule  did 
not  apply  in  the  case  of  a  person  exercising  a 
judicial  office  ;  but  no  case  to  that  effect  was 
mentioned,  and  it  would  be  strange  if  one 
could  be  found.  The  question  has,  no  doubt, 
most  commonly  arisen  in  relation  to  ministerial 
officers;  but,  on  looking  into  several  of  the 
cases,  I  find  no  such  distinction  as  that  which 
the  counsel  supposes  should  exist.  In  King 
v.  Lisle,  Andrews,  163,  it  was  said,  that  the 
rule  comprehended  both  "  judicial  and  minis- 
terial acts  ;"  and  in  Mclnstry  v.  Tanner,  9 
Johns.,  135,  it  was  objected  on  a  certiorari  to 
reverse  a  judgment,  that  the  justice  who  ren- 
dered it  was  constitutionally  disqualified  to 
hold  the  office  ;  and  it  was  answered  that  had 
the  objection  been  well  founded  in  point  of 
fact,  "It  might  well  be  questioned  whether  the 
court  could  take  notice  of  such  an  objection, 
in  this  way,  since  we  are  to  intend  that  the  jus- 
tice acted  under  a  regular  commission;  and  he 
has  not  been  put  to  answer  for  an  unconstitu- 
tional exercise  of  power.  Now,  here,  the  com- 
mission of  the  aldermen  is  written  in  the  stat- 
ute-book, and  surely  no  one  can  question  their 
title  on  a  writ  of  error.  It  must  be  tried  in 
another  form.  See,  also,  Vin.  Abr.,  Officer 
and  Offices  (G,  4),  and  Harris  v.  Jays,  Cro. 
Eliz.,  699,  where  it  is  said,  that  "  The  law  fa- 
vors acts  of  one  in  a  reputed  authority."  In 
Bucknamv.  Buggies,  15  Mass.,  180,  the  court 
said  the  rule  extended  to  all  public  officers, 
and  that  they  could  discern  no  reason  for  re- 
straining it;  and  in  Wilcox  v.  Smith,  5  Wend., 
231,  it  was  applied  in  the  case  of  a  judicial  of- 
ficer. It  would  be  strange,  indeed,  if  the  judg- 
ment or  decree  of  a  court  of  competent  juris- 
diction could  be  impeached  on  the  ground  that 
a  flaw  had  been  discovered  in  the  commission 
of  the  judge. 

We  are  of  opinion,  upon  both  grounds,  that 
the  objection  taken  by  the  prisoner's  counsel 
to  the  title  of  aldermen  cannot  prevail.  Judg- 
ment affirmed. 

The  case  was  thereupon  removed  into  the 
Court  for  the  Correction  of  Errors,  where  it 
was  argued  by, 

*Messrs.  D.  Graham,  Jr.,  and  S.  [*528 
Stevens,  for  the  prisoner. 

Messrs.  J.  R.  Whiting,  District  Atty . ,  and 
Willis  Hall,  Atty  Q en.,  for  the  people. 

After  advisement  the  following  opinions 
were  delivered  : 
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By  the  Chancellor.  Several  questions 
were  raised  in  the  Supreme  Court,  and  have 
also  been  discussed  in  this  court  upon  a  writ  ol 
error;  some  of  which  relate  to  the  organization 
of  the  court  and  the  jurisdictiou  of  the  officers 
before  whom  the  trial  was  had,  and  others  to 
the  legality  of  the  decisions  made  in  the  pro 
gress  of  the  trial.  This  last  class  of  question 
I  shall  first  proceed  to  consider. 

The  first  of  this  class  is  as  to  the  right  of  the 
court  to  proceed  with  the  trial  after  one  of  the 
judges,  who  was  present  at  the  commencement 
of  such  trial,  had  left  the  Bench  ;  admitting 
that  the  remaining  judges  would  have  been  le 
gaily  competent  to  hold  a  Court  of  Oyer  and 
Terminer  and  to  try  the  offense,  if  the  tria? 
had  commenced  before  them  alone.  Upon  this 
point  I  have  no  doubt;  for  the  Revised  Statutes 
expressly  provide,  that  each  justice  of  the  Su 
preme  Court  and  each  of  the  circuit  judges 
shall  have  power  to  hold  any  Circuit  Court, 
and  to  preside  in  any  Court  of  Oyer  and  Ter- 
miner in  this  State,  either  for  the  whole  time 
for  which  such  court  shall  continue,  or  for  any 
part  of  that  time.  2  R.  8.,  203,  sec.  14.   There 
would,  indeed,  bean  impropriety,  where  there 
was  but  one  judge  present  who  was  competent 
to  preside,  in  permitting  him,  unless  in  a  case 
o£  absolute  necessity,  to  leave  the  Bench  after 
the  jury  had  been  impaneled,  and  a  part  of  the 
testimony  given,  and  allowing  .a  new  judge 
who  bad  not  been  present  during  that  part  of 
the  trial,  to  take  his  place,  before  the  cause  had 
been  finally  committed  to  the  jury  for  their 
decision.     It  is  not  to  be  presumed,  however, 
that  any  judge  would  so  far  forget  his  duty  as 
to  leave  the  Bench,  under  such  circumstances, 
except  in  a  case  of  sickness  or  other  imperious 
necessity;  and  this  court,  upon  a  writ  of  error, 
would  not  be  justified  in  presuming  he  did  so, 
529*]  especially  in  a  trial  involving  the  *life 
of  a  prisoner,  unless  the  fact  distinctly  appeared 
upon  the  record.     But  even  should  such  a  case 
occur,  or  if  by  the  sickness  or  death  of  the  pre- 
siding judge  during  the  trial,  it  should  become 
necessary  to  substitute  a  new  one  in  his  place 
who  had  not  before  been  present,  I  see  no  prin 
ciple  of  law  which  would  require  the  impanel- 
ing of  a  new  jury;  though,  it  would,  undoubt- 
edly be  proper  to  re  examine  the  witnesses 
before  such  substituted  judge,  unless  the  par- 
ties would  consent  that  he  should  take  a  state 
ment  of  the  evidence,  and  of  the  previous  pro- 
ceedings upon  the  trial,  from  the  notes  of  the 
former  presiding  judge,  or  from  his  associates 
on  the  Bench.     This,  however,  is  not  a  case  of 
that  kind,  provided  the  trial  was  properly  com 
menced  before  the  four  judicial  officers  who 
were  present  at  the  commencement  of  the  trial, 
and  if  the  last  three  were  competent  to  hold  a 
Court  of  Oyer  and  Terminer  without  the  pres- 
ence of  the  circuit  judge;  for  in  that  case  there 
was  no  necessity  of  commencing  the  trial  de 
now,  as  all  the  remaining  judges  had   been 
present  from  the  commencement  of  the  trial, 
and  knew  what  had  taken  place  as  well  as  the 
judge  who  had  left  the  Bench,  for  some  good 
reason  as  we  must  presume.     I  believe  it  is  no 
uncommon  thing  in  all  courts,  in  criminal  pro- 
ceedings as  well  as  in  civil  suits,  where  at  the 
commencement  of  the  trial   there  are  more 
judges  on  the  Bench  than  the  law  requires  to 
form  a  quorum,  for  some  of  those  judges  to 
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leave  the  Bench  and  for  the  others  to  proceed 
with  the  trial,  provided  the  judges  who  remain, 
are  legally  competent  to  hold  the  court.  And 
certainly  if  the  Chief  Justice  and  one  of  the  as- 
sociate justices  of  the  Supreme  Court,  together 
with  two  other  judges  authorized  to  bit  with 
them  or  either  of  them  in  the  Court  of  Oyer 
and  Terminer  in  the  City  of  N.  Y.,  were  upon 
the  Bench  of  that  court  at  the  commencement 
of  the  trial,  there  would  be  no  impropriety  in 
continuing  the  proceedings  before  the  three  re- 
maining judges,  provided  a  case  of  sickness, 
or  his  official  duties  elsewhere,  rendered  it  nec- 
essary or  expedient  that  the  Chief  Justice  should 
leave  the  court  before  the  conclusion  of  the 
trial.  In  this  court,  and  even  in  the  present 
case,  some  of  its  members  who  were  here  at  the 
commencement  of  the  argument,  left  the  court 
*before  the  argument  was  concluded;  [*53O 
and  yet  no  one  can  doubt  as  to  the  right  of  the 
other  members,  who  remained  and  heard  the 
whole  argument  and  constituted  a  constitu- 
tional quorum,  to  decide  the  cause.  The  case 
would  also  have  been  the  same  if  the  presiding 
officer  of  this  court  had  been  compelled  to  leave 
his  seat  upon  the  Bench  before  the  conclusioa 
of  the  argument. 

I  think  the  judges,  before  whom  the  prison- 
er was  tried,  were  right  in  excluding  the  mem- 
orandum in  pencil,  on  the  back  of  the  inquisi- 
tion, as  legal  evidence  of  what  the  witness, 
Wright,  testified,  or  rather  of  what  he  was 
supposed  not  to  have  testified,  before  the  cor- 
oner on  the  ante  mortem  inquest  held  upon  the 
body  of  the  wounded  Dennon.  This  court  has, 
I  admit,  decided  that  a  note  or  memorandum 
in  writing  of  a  sale  of  personal  property,  un- 
der the  Statute  of  Frauds,  was  sufficient  if 
written  in  pencil;  and  that  it  was  not  necessary 
that  it  should  be  written  with  ink  or  any  other 
durable  substance  or  liquid.  Clown  v.  Bailey, 
14  Johns.,  484.  I  apprehend  that  case,  how- 
ever, was  decided  in  reference  to  the  particu- 
lar phraseology  of  the  section  of  the  statute 
under  which  the  question  arose,  which  used 
the  words,  "note  or  memorandum  of  the  agree- 
ment:" and  that  it  was  not  intended  to  lay 
down  a  general  principle  that  where  a  statute 
required  a  judicial  proceeding,  or  a  will,  or  a 
declaration  of  trust,  etc.,  to  be  in  writing,  it 
would  be  a  sufficient  compliance  with  the  stat- 
ute, if  the  record  or  other  legal  instrument  was 
drawn  up  and  authenticated  with  a  lead  pencil 
merely.  Indeed,  the  late  Chancellor  Kent,  who 
delivered  the  opinion  of  this  court  in  that  case, 
puts  the  decision  upon  the  words  "note  or  mem- 
orandum" there  used.  He  says:  "The  Statute 
of  Frauds,  in  respect  to  such  contracts  as  the 
one  before,  us,  did  not  require  any  formal  and 
solemn  instrument.  It  only  required  a  note 
or  memorandum,  which  imports  an  informal 
writing  done  on  the  spot,  in  the  moment,  and 
lurry,  and  tumult  of  commercial  business.  A 
"ead  pencil  is  generally  the  most  accessible  and 
convenient  instrument  of  writing  on  such  oc- 
casions, and  I  see  no  good  reason  why  we- 
should  wish  to  put  an  interdict  on  all  memo- 
randa written  with  a  pencil.  I  am  persuaded 
rit  would  be  attended  with  much  in-  [*631 
onvenience  and  afford  more  opportunities 
,nd  temptation  to  parties  to  break  faith  with 
each  other  than  by  allowing  the  writing  with 
a  pencil  to  stand."  The  Court  of  K.  B.  in 
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England,  in  a  more  recent  case,  has  also  de 
cided  that  an  indorsement  of  a  promissory 
note  written  with  a  pencil  was  a  valid  indorse- 
ment, within  the  custom  of  merchants,  at 
common  law.  Geary  v.  Physio,  5  Barn.  &  C., 
234.  There  is  certainly  great  danger  in  leaving 
the  evidence  of  a  contract  to  depend  upon  a 
mere  pencil  memorandum;  as  the  contract  is 
frequently  drawn  in  such  a  manner  that  by 
rubbingoutasingleword,  the  agreement  might 
be  entirely  different  from  that  which  was  made 
by  the  parties  thereto;  and  yet  if  an  entire 
clause  thus  obliterated  happened  to  have  been 
at  the  commencement  of  the  agreement,  the 
fraud  might  be  perpetrated  without  the  power 
of  detection.  But  if  parties  are  so  unwise  as 
to  make  their  agreements  in  that  way,  I  do 
not  know  that  it  is  the  business  of  courts  in  all 
cases  to  endeavor  to  protect  them  against  the 
probable  consequences  of  their  folly,  by  re- 
quiring such  commercial  contracts  to  be  writ- 
ten with  more  enduring  materials.  I  do  not, 
therefore,  feel  disposed  to  find  fault  with  the 
decision  of  this  court  so  far  as  the  principle  in- 
volved therein  is  confined  to  the  class  of  cases 
which  was  contemplated  by  the  court,  when 
that  decision  was  made.  The  general  interests 
of  society,  however,  require  that  the  principle 
should  not  be  extended  to  deeds  and  wills,  and 
other  solemn  instruments;  although  these  are 
also  the  acts  of  the  parties  whose  rights  or 
testamentary  wishes  alone  would  be  affected 
by  an  obliteration,  whether  intentional  or  acci- 
dental, of  a  part  of  the  instrument.  And  cer- 
tainly the  principle  can  never,  with  any  pro 
priety,  be  applied  to  the  official  acts  of  public 
officers,  or  of  courts,  whose  proceedings  are 
required  to  be  in  writing,  either  by  statute  or 
according  to  the  requisitions  of  the  common 
law.  They  are  not  to  be  permitted  to  jeopard 
the  rights  of  individuals,  or  the  interests  of  the 
public,  by  departing  from  the  practice  which 
has  been  pursued  for  centuries;  not  only  of 
writing  their  official  acts  and  proceedings  upon 
532*]  *some  enduring  material,  as  paper  or 
parchment,  but  also  with  materials  which  will 
be  likely  to  last.  I  believe  the  uniform  prac- 
tice has  been,  since  the  beginning  of  the  reign 
of  Richard  I.,  when  the  first  regular  series  of 
records  in  England  commences,  to  write  every- 
thing which  was  to  be  placed  on  record  in  that 
manner.  And  certainly  no  reason  can  exist 
for  departing  from  that  practice  at  the  present 
day,  when  the  ordinary  writing  materials  have 
become  so  common  that  they  are  or  at  least 
ought  to  be  in  the  house  if  not  in  the  pocket 
of  every  one  who  is  authorized  to  draw  legal 
instruments,  or  to  transact  any  official  busi- 
ness. In  this  case  it  would  have  been  just  as 
easy  for  the  coroner  to  have  drawn  up  and  cer- 
tified the  depositions  of  the  witnesses  with  a 
pen  and  ink  as  it  was  to  draw  up  and  sign  the 
inquisition  itself  in  that  manner.  The  statute 
requires  the  testimony  of  all  witnesses  exam- 
ined before  the  coroner's  jury  to  be  reduced  to 
writing  by  the  coroner,  and  to  be  returned  to 
the  next  court,  with  the  inquisition;  and  when 
so  returned  the  Legislature  evidently  intended 
that  such  examinations  should  become  a  part 
of  the  public  records  of  the  county  for  the 
purposes  of  future  reference.  The  meaning  of 
the  law,  therefore,  was  that  the  depositions  of 
the  witnesses  should  be  reduced  to  writing  in 
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the  ordinary  manner  in  which  legal  proceed- 
ings are  reduced  to  writing  when  they  are  to 
be  preserved  as  matters  of  record.  And  the 
writing  them  down  in  pencil  was  no  more  a 
compliance  with  the  statute  than  if  the  coro- 
ner had  written  them  with  chalk  upon  a  board 
and  deposited  that  in  the  clerk's  office,  with 
the  inquisition. 

Again;  the  memorandum  in  pencil  was  not 
signed  by  the  coroner,  and  there  was  nothing 
upon  the  paper  to  show  that  these  were  the 
depositions  of  witnesses  sworn  and  examined 
before  the  jury  upon  the  taking  of  the  inquisi- 
tion, or  that  they  were  in  his  handwriting.  It 
was  not  intended  that  the  depositions  of  wit- 
nesses and  the  recognizances  should  form  a 
part  of  the  inquisition  itself;  but  only  that  the 
coroner  should  return  them  with,  or  at  the 
same  time  when  he  returned  the  inquisition. 
He  had  an  undoubted  right  to  place  the  writ- 
ten examinations  of  the  witnesses  on  the  back 
*of  the  inquisition,  or  to  annex  them  [*533 
to  the  same;  but  still  he  should  have  certified 
that  they  were  the  depositions  of  the  witnesses 
examined  before  the  jury  upon  the  taking  of 
that  inquisition.  If  he  had  done  so,  and 
signed  his  name  to  the  same,  the  court  might 
probably  have  presumed  that  the  witnesses 
were  sworn. 

The  statute  does  not  make  these  examina- 
tions before  the  coroner  evidence,  either  for 
or  against  the  party  charged  with  having  killed 
or  wounded  the  person  upon  whose  body  the 
inquisition  is  held.  But  if  any  witness  thus 
examined  is  called  and  sworn  as  a  witness  in 
any  other  suit  or  proceeding,  it  is  undoubted- 
ly competent  for  the  party  against  whom  he 
is  called  to  give  his  former  examination  in  evi- 
dence to  impeach  his  testimony,  by  showing 
that  he  gave  a  different  account  of  the  transac- 
tion when  sworn  upon  the  coroner's  inquest. 
It  was  with  that  view,  as  I  understand  the 
case,  that  the  examination  of  Wright,  upon 
the  inquisition  held  upon  the  body  of  Dennon, 
who  was  wounded,  but  not  killed,  in  the  same 
affray,  was  offered  in  evidence  here.  The 
prisoner,  however,  had  lost  no  legal  right  by 
the  neglect  of  the  coroner  to  take  down  and 
certify  the  examinations  of  the  witnesses  on 
that  inquisition,  according  to  the  statute;  for 
as  that  had  not  been  done,  it  was  perfectly 
competent  for  the  prisoner  to  call  the  coroner, 
or  any  other  person  who  was  present  at  the 
taking  of  the  deposition,  for  the  purpose  of 
proving  that  Wright  gave  a  different  account 
of  the  affray  then,  from  what  he  did  on  the 
trial,  if  such  was  the  fact. 

The  next  objection  relates  to  the  form  of  the 
indictment  and  the  supposed  error  of  the  pre- 
siding judge,  in  telling  the  jury  that  they  were 
authorized  to  find  the  prisoner  guilty  under 
the  first  count  of  the  indictment,  if  they  be- 
lieved him  guilty  of  murder,  either  from  a  pre- 
meditated design  to  effect  the  death  of  the  per- 
son killed,  or  of  any  human  being,  or  by  an  act 
imminently  dangerous  to  others,  and  evincing 
a  depraved  mind,  regardless  of  human  life,  as 
in  either  case  the  crime  fell  within  the  com- 
mon law  definition  of  killing  with  malice  afore- 
thought. The  correctness  of  this  part  of  the 
charge  depends  upon  the  question  whether  the 
first  count  *of  the  indictment  was  a  [*534 
good  indictment  for  murder  at  the  common 
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law,  so  as  to  authorize  a  conviction  under  it 
if  the  jury  believed  the  prisoner  guilty  of  the 
crime  of  murder,  as  defined  either  in  the  1st 
or  2d  subdivision  of  the  5th  section  of  the  title 
of  the  Revised  Statutes  relative  to  crimes  pun- 
ishable with  death.  2  R.  S..  657. 

Why  the  presiding  judge  should  have  told 
the  jury  to  exclude  the  second  count  of  the  in- 
dictment entirely  from  their  consideration,  I 
cannot  understand;  for  if  he  was  right  in  sup- 
posing that  the  first  count  was  good  as  a  com- 
mon law  count  for  murder  with  malice  afore- 
thought, notwithstanding  the  insertion  therein 
of  the  additional  words,  "and  from  a  premed- 
itated design  to  effect  the  death  of  him,  the 
said  Peter  Fitzpatrick,"  the  second  count  was 
equally  good  as  a  common  law  indictment  for 
murder,  although  it  contained  the  additional 
words,  "and\>y  an  act  imminently  dangerous 
to  the  said  Fitzpatrick,  and  evincing  a  depraved 
mind,  regardless  of  human  life."  The  pris- 
oner, therefore,  if  guilty  of  murder,  might  have 
been  found  guilty  under  the  second  count  as 
well  as  the  first.  The  result  of  the  conviction 
being  the  same  also  in  every  respect,  whether 
he  was  found  guilty  under  both  counts  or  un- 
der one  of  them  only,  there  was  no  reason  for 
telling  the  jury  to  confine  themselves  to  either 
count  particularly,  as  they  would  be  author- 
ized to  find  a  general  verdict.  The  error  in 
this  respect,  which  was  an  error  in  favor  of 
the  prisoner  rather  than  to  his  prejudice,  prob- 
ably arose  from  another  mistake  in  this  part 
of  the  charge,  which  was  also  in  favor  of  the 
prisoner,  in  telling  the  jury  that  the  legal  con- 
struction of  the  2d  subdivision  of  the  section 
defining  the  crime  of  murder  was,  that  the  kill- 
ing must  be  perpetrated  by  an  act  imminently 
dangerous  to  other  persons  as  well  as  to  the 
one  killed.  In  this  construction  of  the  2d  sub- 
division, the  presiding  judge  was  clearly 
wrong.  The  word '  'others, "  there  means  others 
than  the  persons  by  whom  the  act  of  killing  fs 
perpetrated.  Although  the  plural,  "others," 
is  there  used,  it  is  not  necessary  that  the  act 
should  be  imminently  dangerous  to  more  than 
a  single  individual,  and  that  individual  may 
be  the  person  killed,  as  was  charged  in  the 
second  count  of  this  indictment;  for  wherever 
535*]  a  plural  word  is  thus  used,  *the  llth 
section  of  the  Act  Concerning  the  Revised 
Statutes  declares  it  shall  be  deemed  to  include 
the  singular  also,  and  vice  versa,  unless  it  be 
otherwise  specially  provided,  or  unless  there 
is  something  in  the  subject  or  context  repug- 
nant to  such  construction.  2  R.  S.,  778.  The 
true  construction  of  the  2d  subdivision,  there- 
fore, is  the  same  as  if  it  was  written  thus: 
"When  perpetrated  by  an  act,  or  by  several 
acts  imminently  dangerous  to  others,  or  to  an- 
other than  the  person  or  persons  perpetrating 
such  act  or  acts;  and  evincing  a  depraved  mind 
or  depraved  minds,"  etc. 

Admitting,  then,  that  the  counsel  for  the 
prisoner  were  right  in  supposing  that  the  ad- 
ditional words  in  these  two  counts  of  the  in- 
dictment restricted  the  first  count  to  a  killing 
with  a  premeditated  design,  as  defined  in  the 
1st  subdivision,  and  the  second  count  to  kill- 
ing by  an  act  imminently  dangerous  to  others, 
etc.,  as  defined  in  the  2d  subdivision,  the  pris- 
oner could  not  have  been  injured  by  this  part 
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of  the  charge,  although  the  jurors  were  in  ef- 
fect told  that  if  they  believed  him  guilty  of  the 
offense  charged  in  the  second  count  of  the  in- 
dictment, they  should  not  find  a  verdict  against 
him  on  that  count,  but  on  the  first  only.  The 
jury  being  judges  both  of  the  law  and  the  fact, 
and  having  come  to  the  conclusion  that  the  de- 
fendant was  guilty  of  the  murder  as  charged, 
either  in  the  one  or  the  other  of  these  counts, 
or  in  both,  have  applied  the  law  and  the  facts 
of  the  case  to  the  two  counts  of  the  indictment 
better  than  the  judge  did  in  his  charge;  and 
have  found  a  general  verdict  upon  both  counts 
against  the  prisoner.  And  I  do  not  see  that 
this  court  has  any  legal  power  to  reverse  the 
judgment  if  the  verdict  was  right  as  to  the 
second  count,  even  if  we  should  be  of  the  opin- 
ion that  the  judge  ought  to  have  told  the  jury 
that  the  prisoner  could  not  be  legally  convicted 
under  the  first  count  of  the  indictment,  unless 
they  were  satisfied  from  the  evidence  that  there 
was  a  premeditated  design  on  his  part  to  take 
the  life  of  the  person  killed. 

I  have  also  arrived  at  the  conclusion  that  the 
Supreme  Court  was  right  in  supposing  that  this 
was  a  good«ommon  law  indictment  for  murder, 
with  malice  aforethought;  and  that  the  ad- 
ditional allegation  in  each  count  may  be  re- 
jected *as  surplusage.  The  cases  in  [*536 
which  the  addition  of  an  allegation  not  re- 
quired by  law  to  be  stated  in  the  indictment 
renders  it  necessary  to  prove  such  allegation, 
are  those  in  which  the  allegation  identifies  the 
offense  charged;  and  where,  if  the  prisoner 
was  acquitted  in  consequence  of  that  misde- 
scription  of  the  offense,  he  could  be  again  in- 
dicted and  tried  for  the  offense  intended  to  be 
charged  in  the  first  indictment.  Thus,  in  the 
case  of  Reg.  v.  Dean,  as  found  in  4  Lond.  Jur., 
364,  the  prisoners  were  indicted  for  a  con- 
spiracy in  procuring  certain  affidavits  to  be 
filed  in  the  Court  of  Chancery  to  obtain  mon- 
ey from  that  court  improperly.  Upon  the  com- 
mon law  principles  of  indictments  for  con- 
spiracy, as  settled  in  England,  it  probably 
would  have  been  sufficient  to  have  charged,  in 
general  terms,  that  there  were  certain  moneys 
in  the  court,  without  specifying  who  was  the 
owner  thereof,  and  that  the  prisoners  conspired 
together  to  deceive  the  court,  and  pervert  the 
course  of  justice,  by  filing  false  affidavits,  to 
show  the  money  belonged  to  a  person  who  was 
not  in  truth  entitled  to  it,  and  that  they  pro- 
cured the  false  affidavits  to  be  filed  for  that  pur- 
pose; and  then  to  have  given  the  facts  in  evi- 
dence to  support  this  general  allegation  upon 
the  trial  of  the  indictment.  But  in  that  case, 
instead  of  doing  so,  the  prosecutor  stated  in 
the  indictment,  after  setting  out  a  certain  will, 
that  there  were  moneys  in  the  Court  of  Chan- 
cery to  which  L.  Gompertz  had  become  en- 
titled under  that  will,  and  that  the  defendants 
procured  the  false  affidavits  to  be  filed  for  the 
purpose  of  getting  those  moneys,  with  intent 
to  defraud  Gompertz;  with  the  additional  al- 
legation that  they  intended  to  deceive  the  Court 
of  Chancery  and  pervert  the  course  of  justice. 
Upon  the  trial,  it  appearing  that  the  money 
which  the  defendants  were  seeking  to  obtain, 
was  not  the  money  of  Gompertz,  as  alleged  in 
the  indictment,  the  court  held  that  the  allega- 
tion that  the  affidavits  were  filed  to  obtain 
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money  belonging  to  Gompertz,  and  to  defraud 
him,  went  to  the  identity  of  the  offense  and 
was  not  mere  surplusage. 

It  is  also  a  general  rule  in  indictments,  that 
every  fact  or  circumstance  which  is  a  neces- 
sary ingredient  to  constitute  the  offense,  or 
which  is  material  to  its  identity,  must  be  cor- 
rectly set  out,  and  must  be  proved  substan- 
537*]  tially  as  charged;  *but  that  any  fact  or 
circumstance  which  is  not  a  necessary  ingredi- 
ent in  the  offense,  and  which  is  not  material  to 
its  identity,  if  set  out  in  the  indictment  may 
be  rejected  as  surplusage  on  the  trial.  Thus, 
in  The  King  v.  Jones,  2  B.  &  Adol.,  611,  in  an 
indictment  against  a  surgeon  for  giving  a  cer- 
tificate relative  to  an  insane  person,  without 
having  visited  and  personally  examined  the  in- 
dividual to  whom  it  related,  contrary  to  the 
statute,  the  indictment  charged  that  the  de- 
fendant, knowingly,  and  with  intent  to  de- 
ceive, signed  the  certificate  set  forth  in  the  in- 
dictment without  having  visited  and  personally 
examined  the  individual  to  whom  it  related; 
the  court  held  that  the  allegation  that  the  cer- 
tificate was  signed  with  the  intent  charged  in 
the  indictment,  was  mere  surplusage,  and 
must  be  rejected.  Judgment  was,  therefore, 
given  against  the  defendant,  although  the  jury 
negatived  any  such  intent.  See,  U.  S.  v.  How- 
ard, 3  Sum.,  12.  So  in  the  ordinary  case  of 
burglary,  where  the  indictment  charges  that 
the  prisoner  broke  and  entered  the  dwelling- 
house  with  intention  to  steal,  and  did  then  and 
there  steal  certain  goods,  etc.,  being  in  such 
house,  the  allegation  of  the  additional  circum- 
stance of  stealing  the  goods,  may  be  rejected 
as  surplusage,  if  the  jury  are  satisfied  that  the 
prisoner  intended  to  steal;  although  if  the  fact 
of  stealing  had  been  proved  it  would  of  itself 
have  furnished  conclusive  evidence  of  the  pris- 
oner's intent.  But  if  this  allegation  was  not 
proved,  other  evidence  might  be  produced  to 
prove  his  intention  to  steal.  So,  also,  in  the 
case  under  consideration,  the  indictment  hav- 
ing charged  the  murder  to  have  been  committed 
with  malice  aforethought,  which  embraced 
every  definition  of  murder,  it  authorized  the 
conviction  of  the  prisoner  upon  that  count, 
upon  proof  bringing  the  case  within  either  of 
the  statutory  definitions  of  murder  with  malice 
aforethought.  The  public  prosecutor,  there- 
fore, was  not  precluded  from  giving  such  evi- 
dence, although  the  indictment  stated  one  other 
circumstance,  which,  if  proved,  would  have 
itself  established  the  allegation  that  the  kill- 
ing of  the  deceased  was  with  malice  afore- 
thought, in  the  legal  sense  in  which  that  ex- 
pression was  used  in  the  indictment. 
538*]  *I  see  nothing  exceptionable  in  the 
remark  of  the  judge  that  there  was  an  ab- 
sence of  any  testimony  on  the  part  of  the  pris- 
oner of  former  good  character.  It  was  the  mere 
statement  of  a  fact  in  the  case  which  almost 
necessarily  followed  the  correct  legal  position 
which  the  judge  had  just  laid  down:  that  in 
doubtful  cases,  when  the  scales  of  justice  are 
nicely  poised,  evidence  of  a  good  character 
and  of  a  virtuous  life  has  great  weight  in  turn- 
ing the  balance  in  favor  of  the  prisoner.  The 
meaning  of  this  part  of  the  charsre  is  not  that 
where  the  probabilities  of  the  prisoner's  guilt 
or  innocence  are  equal,  testimony  of  character 
is  of  importance;  but  when  the  scales  of  JUS- 
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tice  are  nicely  poised,  that  is,  when  the  minds 
of  the  jury  are  nearly  balanced  upon  the  ques- 
tion whether  the  testimony  against  the  prison- 
er is  not  too  strong  to  admit  of  a  reasonable 
doubt  of  his  guilt,  then  evidence  on  his  part, 
that  he  has  up  to  the  period  of  the  alleged 
crime,  sustained  a  character  which  is  wholly 
inconsistent  with  what  is  then  charged  against 
him,  is  entitled  to  great  weight  in  turning  the 
balance  in  his  favor,  by  creating  a  doubt  in 
the  minds  of  the  jury  whether  he  has  thus 
suddenly  departed  from  that  blameless  course 
of  life  which  he  had  previously  pursued.  The 
remark,  too,  was  properly  made  in  reference 
to  the  evidence  in  this  case.  The  testimony 
showed  that  the  life  of  a  citizen  had  been  tak- 
en, under  circumstances  of  great  aggravation, 
by  some  one  of  the  lawless  associates  who  had 
so  improperly  intruded  themselves  into  the 
house  where  the  deceased  and  his  friends  were 
assembled,  and  that  the  prisoner  was  probably 
the  one  who  committed  the  murder.  In  sum- 
ming up  a  cause  to  the  jury,  even  in  a  capital 
case,  the  judge  has  no  right  to  point  out  to  the 
jurors  the  strong  points  in  the  prisoner's  de- 
fense only,  and  the  weak  points  in  the  case 
made  by  the  people.  It  is  his  duty  to  hold  the 
scales  of  justice  equally  balanced  between  the 
people  and  the  prisoner;  and  to  point  out  to 
the  jury  impartially  the  strong  and  the  weak 
points  in  the  case  of  each,  whether  arising 
from  the  evidence  given,  or  from  the  want  of 
evidence  which  might  have  been  given  by  ei- 
ther, if  any  such  evidence  existed.  The  bill  of 
exceptions  does  not  profess  to  contain  the 
whole  *charge,  but  only  such  points  [*539 
of  it  as  the  prisoner's  counsel  deemed  objec- 
tionable. We  have  no  right,  therefore,  to  pre- 
sume that  the  presiding  judge,  in  a  capital 
case,  so  far  neglected  his  duty  as  to  omit  to  tell 
the  jury,  what  is  usual  in  every  criminal  case 
which  can  admit  of  any  doubt,  that  if  they 
had  any  reasonable  doubt  as  to  the  guilt  of 
the  prisoner,  it  was  their  duty  to  acquit. 

The  objections  to  the  organization  of  the 
court  at  the  commencement  of  the  trial,  and  to 
the  jurisdiction  and  authority  of  all  or  any  of 
the  officers  before  whom  the  trial  was  subse- 
quently proceeded  in,  to  hold  or  to  sit  in  a 
Court  of  Oyer  and  Terminer,  I  will  now  pro- 
ceed to  consider.  The  objection  that  aldermen, 
who  are  elective  officers,  and  not  appointed  by 
the  Governor  and  Senate,  cannot  be  constitu- 
tionally authorized  by  the  Legislature  to  exer- 
cise judicial  powers,  as  the  ex  offlcio  judges  of 
any  court,  I  have  fully  considered  in  another 
case,  upon  the  information  filed  by  the  Atty- 
Gen.  against  the  present  Mayor  and  Aldermen 
of  the  City  of  N.  Y. ,  and  have  arrived  at  the 
conclusion  that  the  objection  is  untenable.  But 
as  other  members  of  the  court  may  differ  with 
me  in  opinion  on  that  question,  it  may  be 
proper  that  I  should  express  an  opinion  as  to 
the  legal  effect  of  such  a  construction  of  the 
Constitution  as  is  contended  for  by  the  coun- 
sel for  the  plaintiff  in  error  in  the  present  case. 

Upon  a  full  examination  of  the  question,  I 
am  satisfied  that  the  principle,  that  the  official 
acts  of  officers  de  facto  are  valid  as^  between 
third  persons,  cannot  properly  be  applied  to 
an  unconstitutional  exercise  of  power  by  an 
officer  dejure,  who  claims  to  exercise  that  pow- 
er by  virtue  of  such  office.  An  officer  de  facto 
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is  one  who  comes  into  a  legal  and  constitution- 
al office  by  color  of  a  legal  appointment  or  elec- 
tion to  that  office;  and  as  the  duties  of  the  of- 
fice must  be  discharged  by  some  one,  for  the 
benefit  of  the  public,  the  law  does  not  require 
third  persons,  at  their  peril,  to  ascertain  wheth- 
er such  officer  has  been  properly  elected  or  ap- 
pointed, before  they  submit  themselves  to  his 
authority,  or  call  upon  him  to  perform  official 
acts  which  it  is  necessary  should  be  performed. 
Thus,  for  instance,  the  Constitution  requires 
54O*]  *that  the  justices  of  the  Supreme  Court 
shall  be  appointed  by  the  Governor,  with  the 
advice  and  consent  of  the  Senate;  but  if,  either 
intentionally  or  from  inadvertence,  the  Gov- 
ernor should  appoint  and  commission  an  indi- 
vidual as  one  of  the  justices  of  that  court.with- 
out  having  previously  nominated  him  to  the 
Senate  and  obtained  the  consent  of  that  body, 
and  the  person  thus  appointed  should  take 
upon  himself  the  duties  of  that  office,  he  would 
be  a  judge  of  the  Supreme  Court  de  facto;  al- 
though upon  a  quo  warranto  he  might  be  re- 
moved from  the  office  to  which  he  had  not 
been  legally  and  constitutionally  appointed; 
and  his  official  acts  while  he  was  such  judge 
de  facto,  would  be  valid  as  to  third  persons;  so 
that  this  court,  upon  a  writ  of  error  brought 
for  the  purpose  of  reversing  a  judgment  pro- 
nounced by  him,  as  such  judge  de  facto  of  that 
court,  would  not  be  authorized  to  inquire  as  to 
the  validity  of  his  appointment.  The  result 
would  be  the  same  where  his  appointment  had 
been  made  with  the  consent  of  the  Senate,  in 
case  he  was  constitutionally  ineligible  in  con- 
sequence of  his  being  a  minister  of  the  gospel. 
Should  the  Executive  or  the  Legislature,  how- 
ever, either  by  a  public  statute  or  otherwise, 
assign  the  duties  of  judges  of  the  Supreme 
Court  to  the  several  clergymen  of  a  city  for  the 
time  being,  or  attempt  to  authorize  them,  by 
virtue  of  their  clerical  offices,  to  be  judges  and 
to  hold  the  Supreme  Court,  in  violation  of  the 
Constitution,  such  clergymen  would  not  be 
judges  of  that  court  de  facto,  so  as  to  make 
their  judgments  valid  or  binding  upon  the  par- 
ties thereto.  On  the  contrary,  the  holding  of 
the  court  by  such  clergymen  would  be  the  ex- 
ercise of  an  illegal  and  unconstitutional  power; 
and  if  it  appeared  upon  the  face  of  the  record 
that  the  court  was  held  before  them  as  clergy- 
men of  such  city,  as  it  appears  in  the  present 
case  that  the  Court  of  Oyerand  Terminer  was 
held  before  Benson  and  Purdy  in  their  charac- 
ters of  aldermen  merely,  the  judgment  would 
be  clearly  erroneous,  if  not  absolutely  void. 
This  distinction  between  the  acts  of  an  officer 
de  facto  exercising  the  powers  which  legally 
and  constitutionally  belong  to  the  office  into 
which  he  has  obtruded  himself,  and  the  acts  of 
an  officer  de  jure  which  he  cannot  legally  or 
541*J  constitutionally  exercise  *by  virtue  of 
the  office  he  rightfully  holds,  will  be  seen  to 
a  certain  extent  in  the  cases  of  Mclnstry  v.  Tan- 
ner, 9  Johns.,  134,  and  of  Clayton  v.  Per  Dun, 
13  Id.,  218,  in  our  own  Supreme  Court.  In  the 
first  case,  the  justice  of  the  peace  was  an  offi- 
cer de  facto,  and  by  virtue  of  that  office  had 
power  to  hold  the  court  before  which  the  cause 
was  tried;  although  he  was  not  rightfully  ap- 
pointed to  the  office,  because  as  a  minister  of 
the  gospel  he  was  constitutionally  ineligible. 
There  the  Supreme  Court  held  the  judgment 
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valid  as  between  the  parties  thereto,  and  that 
it  could  not  be  reversed  on  a  certtorari.  In  the 
second  case  the  justice  was  legally  and  right- 
fully appointed  to  the  office,  and  was,  there- 
fore, an  officer  de  jure,  but  had  not  the  legal 
right  to  exercise  the  judicial  power  which  he 
assumed  to  exercise  by  virtue  of  that  office, be- 
cause he  kept  a  tavern;  and  there  the  Supreme 
Court  reversed  the  judgment.although  the  jus- 
tice claimed  and  exercised  the  power  of  hold- 
ing a  court  and  trying  the  suit  commenced  be- 
fore him  by  virtue  of  his  office.  So  in  the  case 
under  consideration,  if  the  aldermen,  as  elect- 
ive officers,  were  constitutionally  incompetent 
to  hold  a  Court  of  Over  and  Terminer  in  con- 
junction with  the  circuit  judge,  or  the  tirst. 
judge  of  the  Court  of  C.  P., then  the  law  which 
in  terms  attempted  to  confer  on  them  such  a 
power,  was  unconstitutional  and  void,  and  it 
conferred  no  power  whatever;  and  if  the  two 
aldermen  were  constitutionally  authorized  to 
hold  such  a  court  in  conjunction  with  the  first 
judge,  yet  if  the  second  associate  of  the  C.  P. 
was  not  authorized  by  law  to  preside  in  or  hold 
the  Court  of  Oyer  and  Terminer  as  a  substi- 
tute for  the  first  judge,  then  the  continuance 
of  the  trial  before  him  and  the  two  aldermen 
was  unauthorized,  although  they  claimed  and 
exercised  the  right  de  facto  to  hold  a  Court  of 
Oyer  and  Terminer  in  the  absence  of  the  cir- 
cuit judge.  The  difference  between  the  official 
acts  of  de  facto  judges  of  a  court  duly  organ- 
ized, and  of  the  de  facto  officers  of  an  uncon- 
stitutional and,  therefore,  an  illegally  organ- 
ized court,  is  plainly  pointed  out  by  Judge  Kol>- 
ertson  of  Ky.,  in  the  two  causes  reported  by  J. 
J.  Marshall,  in  reference  to  the  official  acts  of 
the  judges  of  the  new  Court  of  Appeals;  which 
court  was  declared  unconstitutional.  1  J.  J. 
Marsh.,  205,  206. 

*The  Constitution  is  the  paramount  [*f>42 
law  to  which  all  courts  in  the  exercise  of  their 
judicial  powers  must  bow,  notwithstanding 
any  legislative  enactments  to  the  contrary.  It 
is  not  necessary  in  this  case  to  say  that  the 
judgments  and  proceedings  before  every  tri- 
bunal illegally  constituted,  and  in  direct  viola- 
tion of  a  constitutional  prohibition,  are  abso- 
lutely void;  so  that  the  judges  of  the  court, 
and  all  those  who  had  attempted  to  execute  the 
process  issued  by  them,  would  be  liable  as  tres- 
passers. But  in  deference  tothe  Constitution, 
which  we  have  all  sworn  to  support,  I  must  de- 
clare, as  my  deliberate  opinion,  that  when  the 
judgment  of  such  a  tribunal  is  properly  brought 
before  this  court  for  review,  on  a  writ  of  error, 
if  the  unconstitutional  organization  of  that  tri- 
bunal fully  and  distinctly  appears  upon  the 
record,  it  is  the  duty  of  this  court  to  reverse  or 
annul  that  judgment.  If,  therefore,  the  other 
members  of  this  court  shall  have  arrived  at  the 
conclusion  that  the  aldermen  ex  officio  could  not 
constitutionally  execute  the  judicial  duty  of  a 
judge  of  the  Court  of  Oyer  and  Terminer  in 
the  City  of  N.  Y.,  the  judgment  of  death  pro- 
nounced against  the  plaintiff  in  error  should  be 
reversed;  so  that  he  may  be  retried  in  a  consti- 
tutional Court  of  Oyer  and  Terminer,  when- 
ever the  Legislature  shall  provide  by  law  for 
the  organization  of  such  a  court  in  the  City  of 
N.  Y.  A  new  indictment  will  also  be  neces- 
sary in  that  case,  as  I  see  from  the  record  that 
this  indictment  was  found  at  a  "ourt  in  which 
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two  out  of  the  three  judges  thereof  sat  as  al- 
dermen merely. 

But  if  this  court  should  come  to  the  conclu- 
sion that  aldermen  can,  in  conformity  with  the 
principlesof  theConstitution.be  exofficio  judges 
of  a  court,  it  is  still  necessary  to  inquire  wheth- 
er the  second  associate  judge  of  the  C.  P.  was 
authorized  by  law  to  preside  in  the  Court  of 
Oyer  and  Terminer?  And  if  he  could  do  so, 
then  to  determine  the  question  whether,  under 
the  provisions  of  the  Revised  Statutes,  the 
court  was  legally  organized  at  the  commence- 
ment of  the  trial,  when,  as  appears  from  the 
record,  the  circuit  judge  and  the  second  asso- 
ciate judge  of  the  Court  of  C.  P.  were  both  on 
the  Bench,  and  acting  as  judges  of  the  Court 
of  Oyer  and  Terminer  at  the  same  time. 
543*J  *Upon  the  first  question,  I  concur, 
though  I  confess  with  some  hesitation,  in  the 
opinion  of  the  Supreme  Court.  The  Revised 
Statutes  had  authorized  the  first  judge  of  the 
<Jourt  of  C.  P. ,  together  with  the  mayor,  re- 
corder and  aldermen  of  the  City  of  N.  Y.,  or 
with  any  two  of  them,  to  hold  the*  Court  of 
Oyer  and  Terminer.  The  Act  of  Apr. ,  1839, 
authorized  the  appointment  of  an  additional 
associate  judge  of  the  Court  of  C.  P.,  and  de 
clared  that  the  judge  so  appointed  should  pos- 
sess all  the  powers  then  vested  by  law  in  the 
first  judge  of  the  said  court.  This  grant  of 
power  is  general;  and  is  neither  in  terms  or  by 
necessary  implication,  confined  to  the  powers 
which  the  first  judge  was  authorized  to  exer- 
cise in  the  Court  of  C.  P.  Merely.  Indeed, 
such  a  restricted  construction  would  have  ex- 
cluded him  from  acting  as  one  of  the  judges 
of  the  Court  of  General  Sessions  of  the  Peace. 
For  by  referring  to  the  section  of  the  Revised 
Statutes  relative  to  the  General  Sessions  in  N. 
Y.,  it  will  be  seen  that  the  power  to  hold  that 
court  was  not  given  to  all  who  should  there- 
after be  appointed  by  law  as  judges  of  the 
Court  of  C.  P.,  but  to  the  first  judge  and  the 
mayor  and  recorder  and  aldermen  merely.  2 
R.  S.,  216,  sec.  29.  One  of  the  powers  vested 
by  law  in  the  first  judge  was  to  preside  in  the 
•Court  of  Oyer  and  Terminer  with  the  mayor, 
recorder  and  aldermen,  or  with  any  two  of 
them,  in  the  absence  of  the  justices  of  the  Su- 
preme Court  and  circuit  judges;  and  another 
was  to  hold  the  General  Sessions  in  connection 
with  the  same  officers  or  any  two  or  more  of 
them.  I  think,  therefore,  the  Legislature  must 
have  intended  to  confer  both  these  powers  on 
the  second  associate  judge,  under  this  broad 
language  in  the  Act  of  1839. 

I  have  not,  however,  been  able  to  get  over 
the  technical  difficulty  in  this  case  in  relation 
to  the  organization  of  the  court  previous  to  the 
time  when  the  circuit  judge  left  the  Bench,  for 
if  a  Court  of  Oyer  and  Terminer  was  not  legal- 
ly organized  at  that  time,  the  judges  before 
whom  the  trial  commenced  had  not  jurisdic- 
tion to  proceed  in  the  trial;  and  a  want  of  juris- 
diction appearing  upon  the  record  of  the  court 
below,  may  be  taken  advantage  of  upon  a  writ 
544*]  of  error.  *I  infer  from  the  opinion  of 
the  Supreme  Court,  that  this  particular  objec- 
tion was  not  argued  in  that  court;  and  that  it 
appears  for  the  first  time  upon  the  points  of 
the  prisoner's  counsel  here.  It  was  an  objec- 
tion, however,  which  was  necessarily  present- 
ed to  that  court  by  the  general  assignment  of 
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errors;  and  which,  if  urged  there,  could  not 
have  been  obviated  by  the  public  prosecutor. 
As  such,  it  comes  within  the  exceptions  to  the 
decision  in  the  case  of  Campbell  v.  Stakes,  2 
Wend.,  146,  that  this  court  would  not  reverse 
a  judgment  of  the  Supreme  Court  upon  a  ques- 
tion which  had  never  been  brought  before  the 
justices  of  that  court  for  its  decision.  See,  also, 
Palmer  v.  Lorillard,  16  Johns.,  348.  I  cannot, 
therefore,  refuse  to  give  the  prisoner  the  bene- 
fit of  this  objection,  if  valid,  although  it  comes 
so  late. 

By  the  Revised  Laws  of  1813,  1  R.  L.,  339, 
sec.  15,  the  justices  of  the  Supreme  Court,  or 
either  of  them,  together  with  the  mayor,  re- 
corder and  aldermen  of  the  City  of  N.  Y.,  or 
any  three  or  more  of  them,  of  whom  either  of 
the  justices  of  the  Supreme  Court  should  al- 
ways be  one,  were  authorized  to  hold  the  Court 
of  Oyer  and  Terminer  in  the  City  and  County 
of  N.  Y.  Under  this  law,  any  number  of  the 
justices  of  the  Supreme  Court  were  authorized 
to  be  present,  either  with  or  without  the  pres- 
ence of  the  mayor,  recorder  and  aldermen ;  pro- 
vided there  were  as  many  as  three  judges  on 
the  Bench,  and  that  at  least  one  of  the  three 
was  a  justice  of  the  Supreme  Court:  and  the 
Courts  of  Oyer  and  Terminer  in  the  other  coun- 
ties of  the  State  were  organized  substantially 
in  the  same  way.  The  Judiciary  Act  of  1823, 
in  organizing  the  courts  under  the  new  Consti- 
tution, contained  a  similar  provision,  author- 
izing all  the  judges  of  the  Supreme  Court  and 
other  judges  who  were  empowered  to  hold  the 
circuits  in  conjunction  with  the  local  judges, 
or  any  three  or  more  of  the  whole  number,  of 
whom  a  justice  of  the  Supreme  Court  or  a  cir- 
cuit judge  should  always  be  one,  to  hold  the 
Oyer  and  Terminer.  Stat.,  1823,  211,  sec.  9. 
But  in  the  Revised  Statutes,  for  some  reasons 
not  explained  in  the  notes  of  the  revisers,  the 
phraseology  of  the  law  was  changed  so  as  to  per- 
mit only  one  justice  of  the  *Supreme  [*54/> 
Court,  or  one  circuit  judge,  together  with  at 
least  two  of  the  local  judges  in  the  other  coun- 
ties of  the  State  except  N.  Y.,  to  hold  the  Oyer 
and  Terminer;  and  the  provision  in  relation  to 
the  City  and  County  of  N.Y.  is,  that  the  Court 
of  Oyer  and  Terminer  may  be  held  "by  one  or 
more  of  the  justices  of  the  Supreme  Court, 
or  of  the  circuit  judges,  or  by  the  first  judge  of 
the  Court  of  Common  Pleas  of  the  said  city 
and  county,  together  with  the  mayor,  recorder 
and  aldermen  of  that  city, or  any  two  of  them." 
2  R.  8.,  204,  sec.  28.  The  effect  of  this  last 
provision  was  to  authorize  one  or  more  of  the 
justices  of  the  Supreme  Court,  or  one  or  more 
of  the  circuit  judges.to  sitin  the  Court  of  Oyer 
and  Terminer  with  the  mayor,  recorder  and 
aldermen,  or  any  two  of  them,  but  excluding 
from  the  court  when  thus  organized,  the  first 
judge  of  the  C.  P. ,  who  is  only  authorized  to 
preside  in  or  be  present  in  the  Court  of  Oyer 
and  Terminer  as  a  judge  thereof,  when  a  jus- 
tice of  the  Supreme  Court  or  a  circuit  judge 
does  not  constitute  one  of  the  members  of  the 
court.  This  is  the  only  intelligible  construc- 
tion which  I  have  been  able  to  put  upon  the 
language  of  the  statute;  and  as  the  second  as- 
sociate judge  of  the  C.  P.  has  no  other  powers 
in  relation  to  the  Court  of  Oyer  and  Terminer 
than  such  as  were  vested  in  the  first  judge,  it 
follows,  of  course,  that  the  Court  which  com- 
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menced  the  trial  in  this  case  was  not  legally 
organized,  as  it  appears  by  the  record  that  it 
was  held  before  two  persons  who  were  not  au- 
thorized to  bold  it  conjointly.  This  is,  un- 
questionably, an  objection  more  of  form  than 
of  substance,  as  it  is  not  probable  that  the 
rights  of  the  prisoner  were  really  prejudiced 
thereby,  though  the  decision  of  the  court  upon 
any  question  of  law  that  arose  might  have  been 
left  undecided,  if  the  court  were  equally  di- 
vided in  opinion.  In  a  case  involving  the  life 
of  a  fellow  being,  I  do  not  feel  myself  author- 
ized to  disregard  the  legal  objection  to  the  or- 
ganization of  the  court  before  which  he  was 
tried.  I  must,  therefore,  vote  for  a  reversal  of 
the  judgment,  so  that  the  prisoner  may  have 
another  trial  for  his  life  before  a  tribunal 
properly  constituted  for  that  purpose. 

546*]  *By  Senator  Dixon.  The  question 
whether  the  aldermen  of  the  City  of  N.  Y. 
tiave  a  constitutional'authority  to  sit  as  judges 
of  the  Court  of  Oyer  and  Terminer  in  that  city, 
is  not  presented  by  this  case.  They  have  the 
authority  of  the  statutes  of  the  State  to  do  so. 
They  have,  without  question  or  molestation, 
for  eighteen  years  executed  that  right  under 
our  present  Constitution, and  for  a  much  longer 
time  under  the  old  one;  and  so  by  public  ac- 
quiescence they  are,  and  have  been  for  a  great 
length  of  time,  judges  de  facto  if  not  de  jure, 
of  this  court,  and  also  of  the  Courts  of  C.  P. 
and  General  Sessions  of  the  Peace  in  the  City 
of  N.  Y. 

The  same  may  be  said  of  the  objection  to 
the  associate  judge  who  was  a  member  of  the 
court.  If  he  has  not  held  his  seat  as  long  as 
the  aldermen,  his  tenure  of  office  is  at  least  as 
plausible  and  colorable. 

Several  other  exceptions  were  taken  on  the 
trial.  Those  founded  in  that  part  of  the 
charge  of  the  judge  in  which  he  withdraws 
from  the  consideration  of  the  jury  the  second 
count  in  the  indictment,  which,  to  say  the 
least,  was  best  supported  by  the  evidence,  and 
that  part  of  the  charge  in  which  the  judge  de- 
fined the  import  of  the  first  count,  and  in- 
structed the  jury  what  evidence  was  proper  un- 
der it,  and  in  so  much  of  the  charge  as  related 
to  the  omission  on  the  part  of  the  prisoner  to 
give  evidence  of  good  character,  were,  in  my 
opinion,  well  taken,  or  rather  those  parts  of 
the  charge  were,  in  my  opinion,  erroneous. 
But  without  deciding  what  influence  those  ex- 
ceptions ought  to  have  had  on  a  motion  for  a 
new  trial,  I  choose  to  rest  my  opinion  exclu- 
sively on  another  point. 

The  court,  during  a  portion  of  the  trial,  at 
least,  was  irregularly  constituted.  The  lan- 
guage of  the  law  organizing  the  Court  of  Oyer 
and  Terminer  for  the  City  and  County  of  N. 
Y.  is  this:  2  R.  8.,  204.  sec.  28.  "Courts  of 
Oyer  and  Terminer  may  be  held  in  the  City 
and  County  of  New  York  by  one  or  more  of 
the  justices  of  the  Supreme  Court,  or  of  the 
circuit  judges,  or  by  the  first  judge  of  the 
Court  of  Common  Pleas  of  the  said  city  and 
county,  together  with  the  mayor,  recorder  and 
aldermen,  or  any  two  of  them."  Now  grant- 
547*1  ing  *that  the  law  of  1839.  under  which 
Judge  Inglis  was  appointed,  confers  upon  him 
he  power  here  granted  to  the  first  judge,  he 
may  then  hold  the  court  with  the  assistance  of 
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the  "mayor, recorder  and  aldermen  or  any  two 
of  them."  But  we  shall  look  here  and  else- 
where in  vain  for  any  authority  for  him  to  sit 
in  this  court  associated  with  a  circuit  judge. 
The  prisoner  claims,  as  a  matter  of  right,  to 
be  tried  by  a  court  constituted  in  all  respects 
according  to  law.  He  is  entitled  to  the  benefit 
not  only  of  all  the  talents  and  learning  of  such 
a  court,  but  of  their  sympathies,  and  if  you 
please  their  weaknesses.  The  court  consist- 
ing of  the  associate  judge  and  two  aldermen 
was  complete  without  the  circuit  judge.  His 
presence  was  not  required  by  any  existing  law 
or  rule  of  practice;  and  more,  there  is  no  law 
or  rule  which  authorized  it.  It  was  an  irregu- 
larity, and  the  prisoner  has  a  right  to  presume 
that  every  influence  which  such  irregularity 
had  upon  the  incidents  and  result  of  the  trial 
was  against  him. 

The  case  shows  that  the  circuit  judge  did 
attend  and  conduct  the  trial  as  presiding  officer 
the  first  two  days,  and  then  left  the  trial  to  be 
finished  by  the  associate  judge  and  aldermen. 
It  is  probable  that  all  questions  regarding  the 
admissibility  of  evidence  and  the  conduct  of 
the  trial  were  settled  in  the  same  manner  as 
they  would  have  been  if  the  circuit  judge  had 
been  absent?  It  is  no  answer  to  say  that  the 
chances  are  equal  that  the  influence  of  the  cir- 
cuit judge  swayed  decisions  in  favor  of  the 
prisoner.  It  is  enough  that  it  might  have  been 
otherwise.  The  prisoner  has  a  right  to  as- 
sume that  all  questions,  as  to  the  admissibility 
of  evidence  which  arose  on  the  trial,  were  de- 
cided against  him  during  the  time  when  the 
circuit  judge  presided  would,  in  his  absence, 
have  been  decided  in  his  favor,  and  that  such 
evidence  as  was  offered  by  him,  and  was  ex- 
cluded by  the  direction  or  influence  of  the  cir- 
cuit judge  would,  if  it  had  gone  before  the 
jury,  have  influenced  their  verdict. 

I  think  the  prisoner  is  en  titled  to  a  new  trial; 
and  that  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed. 

*By  Senator  Edwards.  Has  the  [*548 
prisoner  been  tried  by  a  court  properly  consti- 
tuted and  organized,  and  has  he  had  the  bene- 
fit of  a  trial  conducted  according  to  the  well 
established  rules  of  law  and  evidence,  are  the 
questions  presented  by  the  bill  of  exceptions 
for  our  consideration. 

The  court  consisted  at  first  of  the  circuit 
judge,  the  associate  judge,  and  two  aldermen; 
and  after  some  progress  bed  been  made  in  the 
trial,  the  circuit  judge  abandoned  the  Bench, 
leaving  the  cause  in  charge  of  the  associate 
judge  and  two  aldermen.  When  the  Conven- 
tion assembled  to  amend  the  Constitution,  it 
found  in  existence  a  court  of  Oyer  and  Ter- 
miner, and  when  it  adopted  the  amended  Con- 
stitution, it  contemplated  the  continuance  of 
such  a  court;  for  it  gave  to  the  circuit  judges 
the  same  powers  as  were  possessed  by  justices 
of  the  Supreme  Court  in  reference  to  the 
Courts  of  Oyer  and  Terminer;  but  it  did  not 
direct  of  what  grade  or  number  of  judges  the 
court  should  be  composed,  with  the  single  ex- 
ception to  which  I  have  alluded.  As  that  was 
then  a  new  office,  it  became  necessary  to  de- 
clare its  powers.  The  fair  presumption,  there- 
fore, is  that  the  framers  of  the  Constitution 
intended  to  leave  the  formation  of  this  court, 
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with  this  single  exception,  as  they  found  it, 
subject  to  legislative  provisions,  both  as  to  the 
grade  and  number  of  officers  who  should  com- 
pose it;  not  that  it  should  be  constituted  of  the 
same  officers  as  formerly,  for  they  have  no- 
where declared  or  intimated  such  an  inten- 
tion, but  that  it  might  be  as  to  its  formation  a 
subject  for  legislation,  the  same  under  the 
new  Constitution  as  under  the  old.  Had  they 
intended  to  deny  to  the  Legislature  this  power, 
it  is  fair  to  presume  they  would  have  said  so 
in  express  terms.  I  am  of  opinion,  therefore, 
the  organization  of  this  court  is  appropriately 
a  subject  of  legislation,  and  was  so  intended 
by  the  framers  of  the  Constitution.  The  Legis- 
lature in  the  exercise  of  their  powers  have  de- 
clared by  whom  those  courts  may  beheld,  and 
this  is  the  only  legitimate  source  from  whence 
these  courts  derive  their  authority. 

In  the  City  and  County  of  N.  Y.  it  is  pro- 
vided that  Courts  of  Oyer  and  Terminer  may 
549*1  be  held  by  one  or  more  *of  the  justices 
of  the  Supreme  Court,  or  of  the  circuit  judges, 
or  by  the  first  judge  of  the  Court  of  C.  P.  of 
the  city  and  county,  together  with  the  mayor, 
recorder  and  aldermen  of  the  city,  or  any  two 
of  them.  2  R.  8.,  204,  sec.  28.  The  fair  con- 
struction of  this  provision  of  the  Act  is,  that 
one  or  more  of  the  justices  of  the  Supreme 
Court,  together  with  the  mayor  or  recorder 
and  aldermen,  or  any  two  of  these  city  offi- 
cers, or  one  or  more  of  the  circuit  judges  with 
these  city  officers,  or  any  two  of  them,  or  the 
first  judge  of  the  Court  of  C.  P.  of  the  City 
and  County  of  N.  Y.,  with  these  city  officers, 
or  any  two  of  them,  may  hold  the  court;  but 
this  statute  nowhere  provides  that  these  differ- 
ent grades  of  judges  shall  or  may  be  united 
for  that  purpose.  This  statute,  in  authoriz- 
ing each  of  these  different  grades  of  judges  to 
hold  the  court  with  certain  city  officers,  did 
not,  in  my  view,  intend  they  might  all  hold  it 
conjointly.  It  cannot  reasonably  be  imagined 
that  the  Legislature  intended  that  the  three 
justices  of  the  Supreme  Court,  the  eight  cir 
cuit  judges,  the  first  judge  and  associate  judges 
of  the  Court  of  C.  P.,  the  may  or  and  recorder 
and  17  aldermen,  might  all  sitat  the  same  time 
to  constitute  a  Court  of  Oyer  and  Terminer; 
yet  such  might  be  the  fact  if  the  construction 
of  the  statute  contended  for  should  prevail. 
By  uniting  those  different  grades  of  officers,  a 
Bench  of  judges  is  constituted,  not  contem- 
plated by  the  statute,  and  of  course  forming  a 
different  tribunal  from  what  was  intended  to 
be  created.  It  appears  to  me,  therefore,  the 
prisoner  has  not  had  the  benefit  of  a  trial  be- 
fore a  court  properly  organized  under  the 
statute.  Whether  he  has  been  prejudiced  by 
a  trial  before  a  tribunal  thus  constituted  or  not 
is  not  for  us  to  inquire;  suffice  it  to  say, he  has 
not  had  the  benefit  of  a  trial  before  a  tribunal 
recognized  by  the  laws  of  his  country  for  the 
trial  of  the  crime  with  which  he  is  charged. 

As  the  organization  of  this  court  is  the  proper 
subject  for  legislation,  I  have  no  difficulty  in 
coming  to  the  conclusion  that  the  first  judge,  or 
either  of  the  associate  judges  of  the  Court  of 
C.  P.  of  the  City  and  County  of  N.  Y.,  together 
with  the  mayor,  recorder  and  alder  men,  or  with 
55O*]  *any  two  of  these  city  officers,  may 
properly  hold  the  court  under  the  provisions 
of  the  several  Acts  of  the  Legislature  giving 
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them  that  authority,  and  that  their  several  Acts 
are  in  all  respects  valid  under  the  Constitution. 

Nor  in  my  judgment  is  the  objection  raised 
by  the  Atty  Gen.  that  the  aldermen  could  not 
constitute  a  part  of  this  court  tenable.  The 
aldermen,  at  the  time  of  adopting  the  Consti- 
tution, were  ex  officio  judges  of  this  court,  and 
and  in  the  Constitution  it  is  not  said  of  whom 
the  court  shall  be  composed,  but  it  recognizes 
the  existence  of  such  court  by  declaring  the 
power  of  the  circuit  judges.  If,  therefore, the 
Legislature  was  not  to  provide  for  the  contin- 
uance of  the  court,  how  was  it  to  exist  after 
the  death  of  these  incumbents  ?  What  can  pre- 
serve and  continue  the  organization  of  the 
court  but  legislative  authority  ;  and  had  the 
framers  of  the  Constitution  designed  to  have 
taken  from  the  aldermen  that  portion  of  the 
duties  of  their  office,  which  requires  them  to 
act  as  judges  in  certain  cases,  would  they  not 
have  said  so  in  express  terms,  and  not  left  it  to 
be  in  f  erred  that  their  office  in  this  respect  should 
be  classed  among  what  are  denominated  judi- 
cial, and  because  they  were  not  appointed  by 
the  Governor  and  Senate  for  the  term  of  five 
years,  that  they  were  to  be  devested  of  all  au- 
thority to  act  in  any  judicial  capacity  ? 

From  the  view  I  have  taken  of  this  case,  it 
becomes  unnecessary  for  me  to  consider  the 
point  whether  any  of  the  officers  alluded  to 
were  judges  de  facto.  In  my  opinion,  the  first 
judge  and  associate  judges  are  judges  dejure 
and  the  aldermen  are  judges  exofficio  under  the 
charter  of  the  city  and  the  Legislative  Acts 
from  which  they  derive  their  authority  ;  and 
as  there  could  be  no  color  or  pretense  whatever 
of  authority  for  the  different  grades  of  judges 
to  hold  this  court  conjointly,  their  acts  as  a 
court  de  facto  cannot  be  sustained.  Nor  can  it 
be  material  whether  the  circuit  judge  aban- 
doned the  Bench  or  not,  so  far  as  it  respects  the 
legality  of  the  organization  of  the  court;  it  not 
having  been  duly  organized,  and  the  trial  hav- 
ing progressed  before  him,  associated  with 
Judge  Inglis,  his  abandonment  could  not  cure 
the  irregularity  in  the  formation  of  the  court. 
Had' the  court  been  duly  organized,  I  would 
*have  held  it  manifestly  improper  for  [*55 1 
the  presiding  judge  to  abandon  his  seat  during 
the  progress  of  the  trial,  and  more  especially 
so.  when  the  abandonment  was  objected  to  on 
the  trial. 

Ought  the  memorandum  indorsed  in  pencil 
on  the  coroner's  inquest,  to  have  been  received 
in  evidence  ?  The  statute  provides  that  "The 
testimony  of  all  witnesses  examined  before  the 
coroner's  jury,  shall  be  reduced  to  writing  by 
the  coroner,  and  shall  be  returned  by  him  to- 

§  ether  with  the  inquisition  of  the  jury."  2  R. 
.,  743,  sec.  8.  The  return  of  the  coroner  ought 
at  least  to  show  that  what  he  has  returned  was 
testimony  taken  on  the  inquest.  The  principle 
that  every  officer  is  presumed  to  do  is  duty,  is 
not  sufficient  to  convert  a  mere  memorandum 
either  in  pencil  or  in  ink  into  legal  testimony. 
What  is  testimony  ?  It  is  evidence,  the  state- 
ment of  a  witness  under  oath  or  affirmation. 
2  Bouv.  L.  Die.,  436.  To  entitle  it  to  be  read 
in  a  court  of  justice,  it  must  have  the  charac- 
teristics of  testimony,  or  they  must  be  supplied 
aliunde.  In  this  case  there  was  neither.  It  did 
not  purport  to  be  the  statement  of  Wright  un- 
der oath  or  affirmation,  and  there  was  no  cer- 
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tificate  or  even  statement  of  the  coroner  that  it 
was  such,  or  that  it  was  testimony,  or  was  re- 
turned as  such,  nor  was  the  coroner  or  any  wit 
ness  called  to  show  that  it  was  testimony  taken 
on  the  inquest;  but  the  counsel  for  the  prisoner 
rested  wholly  upon  the  statute  requiring  the 
coroner  to  take  the  testimony,  reduce  it  to 
writing  and  return  it,  and  upon  the  presump- 
tion that  the  coroner  had  done  his  duty,  when 
even  the  return  itself  showed  that  he  had  exe 
cuted  it  in  an  imperfect  manner.  Under  these 
circumstances,  I  am  inclined  to  believe  the 
judge  was  right  in  rejecting  the  memorandum 
as  testimony  for  any  purpose  whatever.  Our 
statute  is  not  Very  precise  as  to  the  manner  in 
which  the  testimony  shall  be  taken  and  re- 
turned ;  but  it  requires  the  testimony  to  be  taken 
and  returned,  and  in  order  to  entitle  it  to  be  read 
on  the  trial,  it  must  in  some  way  be  shown  to  be 
the  testimony  taken  on  the  inquest, or  the  court 
is  not  bound  to  regard  it  as  such.  By  the  En- 
glish Statute.  7  Geo.  IV.,  ch.  64,  sec.  4,  the 
coroner  is  required  to  put  in  writing  the  evi- 
552*]  dence  given  to  the  jury  *before  him, 
or  as  much  thereof  as  shall  be  material,  and  to 
certify  and  subscribe  the  same,  and  also  the 
inquisition  taken  ;  yet  it  appears  with  all  this 
precision,  the  deposition  of  the  witness  is  not 
permitted  to  be  read  in  the  English  courts, 
without  proving  that  it  is  the  same  as  sworn  to 
before  the  coroner,  without  any  addition  oral 
teration.  1  Phil.  Ev.,  Cowen  &  H.  Notes,  372. 
But  besides  this  informality.it  does  not  appear 
the  inquest  was  taken  even  in  the  same  cause. 
It  was  taken  on  the  view  of  the  body  of  Ed- 
ward Dennon,  and  not  on  the  body  of  Fitz- 
patrick,  for  the  murder  of  whom  the  prisoner 
was  on  trial.  This,  however,  would  not  have 
prevented  it  from  being  read  to  affect  the  cred- 
ibility of  the  witness,  but  still  for  that  purpose 
it  was  necessary  to  show  it  was  his  testimony. 
Whatever  view,  therefore,  I  can  take  of  this 
memorandum,  I  am  of  the  opinion  the  judge 
was  right  in  excluding  it  as  testimony. 

The  next  subject  which  claims  our  attention 
is  the  charge  of  the  judge  to  the  jury,  giving 
his  construction  upon  the  counts  in  the  indict- 
ment. Although  I  have  considered  this  part  of 
the  case  with  all  the  attention  its  importance 
requires,  I  cannot  coincide  in  the  views  of  the 
judge.  He  says  the  first  count  was  sufficient  to 
comprehend  any  of  the  grades  or  classes  of 
murder  embraced  in  the  1st  and  2d  subdivis- 
ions of  the  5th  section  of  the  Act  defining  mur- 
der, 2  R.  8.,  657.  and  that  if  the  jury  should 
be  of  the  opinion  that  the  killing  of  Fitzpatrick 
by  the  prisoner,  took  place  either  from  pre- 
meditated design  to  effect  the  death  of  the  per- 
son killed  or  of  any  human  behig,  or  that  it 
was  perpetrated  by  an  act  imminently  danger- 
ous to  others,  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any 
particular  individual,  that  in  either  case  the 
crime  fell  within  the  common  law  definition  of 
malice  aforethought ;  and  if  the  facts  so  war- 
ranted, it  would  be  their  duty,  under  the  first 
count  of  the  indictment,  to  convict  the  pris- 
oner. I  concede  that  there  is  no  very  material 
distinction  in  the  meaning  of  the  expressions 
in  our  statute,  "  premeditated  design"  and 
"malice  aforethought,"  and  that  an  indictment 
making  use  of  either  might  be  good  at  common 
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law;  and  that  *the  conclusion  of  the  [*553 
counts,  against  the  form  of  the  statute,  etc., 
may  be  struck  out,  and  the  indictment  still  be 
good  at  common  law,  though  drawn  under  the 
statute.  1  Chit.  Cr.L.,  101.  But  that  does  not  re- 
move the  difficulty.  The  first  count  in  the  in- 
dictment would  still  be  a  special  count  at  com- 
mon law,  and  to  convict  under  it  the  testimony 
should  square  with  the  facts  averred — unless 
you  can  strike  out  a  portion  of  them  as  sur- 
plusage, and  make  a  special  count  a  general 
count,  and  convict  under  it  as  such.  The  first 
count  charges  "that  the  said  Ezra  White,  him 
the  said  Peter  Fitzpatrick,  in  manner  and  form 
aforesaid,  feloniously.willf  ully,  and  of  his  mal- 
ice aforethought,  and  from  a  premeditated  de- 
sign to  effect  the  death  of  him  the  said  Fitz- 
patrick. did  kill  and  murder,"  etc.  Now  hav- 
ing averred  in  this  count  that  the  crime  was 
committed  with  a  premeditated  design  to  effect 
the  death  of  Fitzpatrick,  are  we  at  liberty  to 
regard  this  averment  as  surplusage,  and  con- 
sider the  count  as  though  no  such  averment 
was  made.  To  constitute  a  good  general  count 
at  common  law,  it  was  unnecessary  that  aver- 
ment should  have  been  made;  but  having  been 
made,  does  it  not  become  material?  To  test  the 
materiality  of  this  averment  when  once  made, 
let  us  suppose,  as  the  judge  instructed  the 
jury,  that  the  second  count  in  the  indictment 
was  disregarded,  and  the  trial  was  only  upon 
the  first  count,  how  would  the  prisoner  prepare 
himself  for  trial?  He  would  come  prepared  to 
rebut  all  testimony  that  went  to  show  he  had 
a  premeditated  design  to  effect  the  death  of 
Fitzpatrick,  but  he  might  not  be  prepared  to 
show  that  a  gang  of  robbers  had  conspired 
against  him  and  that  he  had  armed  himself  in 
self  defense,  and  while  in  the  act  of  defending 
himself  and  property,  had  accidentally  killed 
Fitzpatrick,  who  had  no  hand  in  the  conspir- 
acy and  against  whom  he  had  no  design.  The 
second  count  in  this  indictment  was  well 
drawn  to  apprise  the  prisoner  fully  of  the 
crime  charged  against  him,  and  why  it  was 
the  judge  charged  the  jury  to  disregard  it,  it  is 
difficult  to  conceive.  This  count  well  con- 
formed with  the  great  fundamental  rule  for 
drawing  indictments,  viz.:  The  facts  must  be 
so  set  forth  on  the  record  that  the  defendant 
may  clearly  understand  the  *charge  he  [*554 
is  called  upon  to  answer,  that  the  court  may 
know  what  judgment  is  to  be  pronounced  on 
conviction,  and  that  posterity  may  know  what 
law  is  to  be  derived  from  the  record.  1  Chit. 
Cr.  L.,  190.  This  count  fully  apprised  the  pris- 
oner of  the  charge  he  was  called  upon  to  an- 
swer, as  presented  by  the  testimony  on  the  part 
of  the  prosecution.  But  in  order  to  convict  un- 
der the  first  count,  it  appears  tome  the  district 
attorney  was  bound  to  prove  a  premeditated 
design  on  the  part  of  the  prisoner  to  murder 
Fitzpatrick,  he  having  so  charged;  and  this  be- 
ing the  foundation  of  his  charge  to  constitute 
the  crime.  In  the  case  of  U.  8.  v.  Porter,  3 
Day,  284,  Judge  Livingston  says  the  court  will 
be  more  strict  in  requiring  proof  of  the  matters 
alleged  in  a  criminal  than  in  a  civil  case.  In 
that  case,  the  defendant  was  indicted  for  stop- 
ping the  mail,  and  the  indictment  set  out  the 
contract  under  which  the  mail  was  carried, 
and  although  he  held  that  the  indictment 
might  be  so  framed  as  not  to  require  proof  of 
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the  contract,  yet  as  it  stated  a  contract  which 
was  not  impertinent  or  foreign  to  the  cause, 
he  was  clearly  of  the  opinion  it  should  be 
proved.  See,  also,  Roscoe,  Cr.  Ev.,  77;  9  Yerg., 
377  ;  also  Begina  v.  Dean,  4  Lond.  Jur.,  364. 
From  the  view  I  have  taken  of  this  part  of  the 
case,  therefore,  I  am  of  the  opinion  the  judge 
erred  in  charging  the  jury  that  it  would  be 
their  duty  to  convict  under  the  first  count,  and 
instructing  them  that  they  should  exclude  en- 
tirely from  their  consideration  the  second 
count  of  the  indictment. 

Nor  am  I  satisfied  with  that  portion  of  the 
judge's  charge  which  relates  to  the  general 
character  of  the  prisoner.  I  think  the  case  was 
one  that,  did  not  call  for  such  remarks,  and  that 
they  were  calculated  to  prejudice  the  minds  of 
the  jury  against  him  in  that  respect,  and  to  in- 
fringe in  some  measure  upon  the  great  and 
fundamental  principle  which  presumes  a  man 
innocent  until  the  contrary  appears.  I  am 
aware  the  Supreme  Court  have  gone  great 
lengths  in  presuming  bad  character,  where  the 
contrary  does  not  appear  in  certain  cases.  But 
they  have  not  gone  so  far  in  any  case  as  the 
-555*]  judge  did  in  the  case  under  review. 
He  probably  relied  principally  on  People  v. 
Vane,  12  Wend.,  78,  in  which  the  court  hold 
that  "Evidence  of  the  good  character  of  the  de- 
fendant on  the  trial  of  an  indictment  is  always 
admissible, though  it  cannot  avail  when  the  evi- 
dence against  him  is  positive  and  unimpeached; 
but  where  the  evidence  is  circumstantial,  or 
comes  from  a  suspected  or  impeached  witness, 
proof  of  good  character  is  important.  A  man  is 
•  not  to  be  convicted  because  he  has  a  bad  charac- 
ter or  no  character;  but  in  a  case  like  the  pres 
ent, character  becomes  important, and  where  no 
such  evidence  is  produced,  the  presumption  is 
it  cannot  be  produced,  and  the  further  infer- 
ence is,  the  defendant  is  a  man  of  bad  charac- 
ter, and  would  naturally  be  associated  with 
such  men  as  the  witness."  That  was  a  case 
where  the  principal  testimony  came  from  a 
suspected  witness.  It  was  a  case  of  grand  lar- 
ceny for  stealing  a  package  of  bank-bills,  and 
the  principal  witness  was  an  accomplice,  and 
disclosed  bis  participation  in  the  crime.  The 
case  under  review  is  not  one  where  the  evi- 
dence is  circumstantial,  or  comes  from  a  sus- 
pected or  impeached  witness.  It  would  not  be 
competent  for  the  prosecution  to  give  evidence 
of  the  bad  character  of  the  prisoner,  when  no 
evidence  in  support  of  his  character  had  been 
adduced  by  him.  People  v.  White.  14  Wend., 
Ill  ;  Com.  v.  Hardy,  2  Mass.,  317,  n.  No  in- 
ference, therefore,  ought  to  be  drawn  to  sub- 
stantiate a  fact  the  prosecutor  could  not  be 
permitted  to  prove.  The  principle  which  ad- 
mits of  such  testimony  in  cases  of  doubt  where 
the  evidence  to  convict  is  circumstantial,  or 
comes  from  a  suspected  or  impeached  wit- 
ness, is  designed  for  the  benefit  of  the  prison- 
er, and  intended  to  aid  him  against  a  wrong- 
ful conviction,  and  not  to  prejudice  his  de- 
fense, as  may  have  been  the  effect  in  the  pres- 
ent instance.  I  am  for  reversing  the  judg- 
ment of  the  Supreme  Court,  and  granting  a 
new  trial. 

By  Senator  Furman.  In  almost  innumera- 
ble cases,  and  for  a  long  period  of  time,  it  has 
been  held  that  presumptions  against  the  life  of 


a  prisoner  should  not  be  indulged  to  produce 
*his  conviction;  but,  on  the  contrary,  [*556 
should  work  to  his  benefit.  We  are,  therefore, 
not  at  liberty  to  presume  that  the  judge  was 
required  by  sickness  to  leave  the  Bench  during 
the  progress  of  the  trial,  unless  it  appears  dis- 
tinctly upon  the  face  of  the  record.  There  was, 
indeed,  no  intentional  violation  of  duty  on  the 
part  of  the  judge,  and  neither  are  we  bound  to 
regard  his  departure  in  that  light,  in  order  to 
give  the  benefit  of  this  objection  to  the  pris- 
oner. So,  also,  we  are  not  permitted  to  pre- 
sume that  when  a  new  judge  came  to  preside 
in  that  trial,  he  knew  all  the  previous  rulings 
and  decisions  of  the  court,  and  all  the  testi- 
mony which  had  been  previously  given,  with 
its  bearings. 

In  my  judgment  the  court  below  erred  in  ex- 
cluding the  coroner's  record  of  the  testimony 
of  Wright,  the  witness,  to  contradict  him;  be- 
cause Wright  himself  had  previously  testified 
that  he  was  examined  as  a  witness  before  the 
coroner  on  the  inquest  ante  mortem  of  Edward 
Dennon,  and  it  was  to  contradict  what  he  had 
said  in  relation  to  that  matter,  that  this  record 
was  sought  to  be  offered.  It  was  found  in  the 
place,  where  such  a  record  should  be  kept, 
and  written  upon  the  back  of  an  inquisition 
regularly  executed  by  the  coroner  and  his  jury, 
and  by  the  coroner  filed  in  the  county  clerk's 
office  as  required  by  statute.  It  thus  being 
produced,  if  it  was  not  a  record  with  all  the 
presumptions  in  its  favor,  such  should  have 
been  shown  on  the  part  of  the  people  by  the 
district  attorney.  It  was  also  urged  that  this 
cannot  be  a  record  because  it  is  written  in 
pencil.  It  has,  however,  been  held  a  compli- 
ance with  law  that  depositions  are  in  pencil ; 
that  memoranda  of  agreements  between  parties 
are  in  pencil,  and  that  indorsements  upon 
promissory  notes  are  written  with  pencils. 
And  the  statute,  in  this  case,  does  not  require 
that  these  depositions  be  in  writing  with  ink. 
And  further  upon  the  circumstances  attending 
such  proceedings,  it  does  seem  to  me  to  be  a 
good  and  sufficient  record  ;  the  coroner's  in- 
quest is  not  in  any  case  made  up  and  signed 
by  that  officer  and  his  jury  until  after  the  testi- 
mony is  taken  and  completed,  which  is  fre- 
quently taken  in  the  open  air,  or  under  the 
the  most  disadvantageous  circumstances.  After 
this  examination  of  witnesses  *the  cor-  [*557 
oner,  with  the  jury,  retire  to  some  convenient 
place  where  they'make  up  their  inquisition  ; 
which  accounts  for  the  depositions  being  in 
pencil  mark,  and  the  inquisition  itself  in  writ- 
ing. Besides  the  law  will  presume  that  the 
coroner,  as  a  public  officer,  has  done  what  the 
statute  requires  of  him.  It  has  been  intimated 
that  if  such  a  record  could  be  received  in 
favor  of  a  prisoner's  life,  and  not  be  hereafter 
held  to  authorize  its  introduction  against  him. 
to  warrant  his  conviction,  it  might  be  received 
in  favor  of  the  defense  in  this  case.  Under  no 
circumstances,  even  if  such  matter  had  been 
in  writing,  and  a  good  record,  has  it  been  held 
by  any  authority  recognized  as  law  that  it 
might  be  offered  or  given  in  evidence  against 
the  prisoner,  if  the  witness  who  made  such  de- 
position was  alive  ;  and  it  is  now  held  by  more 
modern  authorities  that  it  could  not  be  given 
in  evidence  against  the  prisoner  under  any  cir- 
cumstances, thus  obviating  the  only  real  ob- 
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lection,  beyond  its  not  being  in  ink,  which  has 
been  made  against  the  introduction  of  this 
record  in  favor  of  the  defense.  That  such 
testimony  of  the  record  if  admitted  would  have 
been  immaterial,  and  not  have  operated  in 
favor  of  the  prisoner's  defense,  is  what  the 
court  have  no  legal  authority  to  determine, 
and  especially  so  in  a  capital  case.  The  pris- 
oner's counsel  only  have  the  right  to  judge  of 
the  effect  of  such  evidence  when  given  to  the 
jury  ;  and  to  hold  any  other  and  different  rule 
will  be  to  interfere  with  the  province  of  the 
jury,  provided  always  such  testimony  be  per- 
tinent and  legal, 

On  the  subject  of  the  instruction  of  the  pre- 
siding judge  to  the  jury  on  the  frame  of  the 
indictment,  I  think  there  is  a  material  error 
The  first  count  of  the  indictment  is  limited  to 
that  particular  description  of  murder  men- 
tioned in  the  first  subdivision  of  the  statute. 
To  appreciate  the  importance  of  this  objection 
it  is  necessary  for  a  moment  to  advert  to  the 
description  of  the  various  grades  of  homicide 
recognized  by  law.  Every  one  who  takes  the 
life  of  another  commits  homicide  :  1.  It  is 
justifiable  or  excusable,  and  therefore  no  of- 
fense at  law;  2.  It  is  felonious,  and  is  then  either 
murder  or  manslaughter.  If  done  without  mal- 
558*]  ice  *express,  or  implied,  it  is  man- 
slaughter; and  if  done  with  malice,  express  or 
implied,  it  is  murder. 

The  indictment  does  not  charge  that  the 
prisoner  had  killed  the  deceased  with  malice 
express  or  implied.  But  charges  that  the  crime 
was  committed  with  a  premeditated  design  to 
kill  Peter  Fitzpatrick.  These  words,  "premed- 
itated design,"  as  used  by  the  statute,  limit  the 
signification  of  malice  afoiethought,  to  "ex- 
press malice."  And  the  words  in  the  first  count 
of  the  indictment  are  a  description  of  the  par- 
ticular species  of  crime  with  which  the  prisoner 
is  sought  to  be  charged,  and  against  which  he 
is  called  upon  to  defend  himself.  The  statute 
shows  by  its  phraseology  that  the  Legislature 
designed  to  describe  different  grades  of  malice. 
So  if  the  public  prosecutor  gives  a  particular 
description  of  a  crime,  it  has  been  held  he 
must  prove  it  as  he  lays  it ;  although  in  some 
instances  it  was  not  necessary  to  allege  the  of- 
fense in  that  particular  manner;  so  choice  have 
all  the  courts  been  of  the  life  and  liberty  of 
citizens,  and  thus  in  1  Moody,  C.  C.,  803,  where 
an  indictment  describes  the  crime  of  bigamy 
as  having  been  committed  by  the  prisoner  in 
marrying,  as  a  second  wife,  Elizabeth  Chant, 
widow,  when  it  appeared  upon  proof  that  she 
was  a  single  woman,  it  was  held  by  all  the 
judges,  that  such  a  variance  was  fatal.  And 
upon  such  variances  Ld.  Ellenborough,  in 
Campbell,  N.  P.,  has  said  that  the  crime  must 
be  proved  as  charged,  for  there  are  ways 
enough  to  convict  the  guilty  without  breaking 
down  the  rules  established  for  the  safeguard 
of  the  innocent. 

It  has  been  held  by  some  that  such  particu- 
larity might  be  rejected  as  surplusage.  I  can- 
not accede  to  this  doctrine,  and  believe  the 
court  never  has  a  right  to  reject  anything 
which  is  descriptive  of  the  offense.  And  the 
instance  to  which  the  judge  refers,  in  the 
opinion  of  the  Supreme  Court,  is  in  favor  of 
life;  but,  in  my  judgment,  the  doctrine  which 
he  seeks  to  sustain  upon  it  will  give  the  court 
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a  right  to  convict  of  a  higher  offense  on  an  in- 
dictment for  a  lesser  one,  and  so  convict  of 
murder  on  an  indictment  for  manslaughter. 
It  is,  I  think,  clear  that  the  *words  in  [*65t> 
this  indictment  are  descriptive  of  the  offense, 
and  have  no  proper  analogy  with  the  instances 
cited  in  the  opinion  delivered  in  the  Supreme 
Court.  The  second  count  of  the  indictment 
contained  an  accurate  description  of  the  of- 
fense as  proved  (if  any  conviction  should  have 
been  had),  but  this  count  having  been  taken 
from  the  consideration  of  the  jury,  I  cannot 
see  how  the  testimony  offered  could  have  been 
applied  to  the  first  count,  for  there  is  no  testi 
mony  which  shows  any  express  malice  against 
Fitzpatrick. 

It  has  been  said  that  there  is  nothing  objec- 
tionable in  the  charge  of  the  presiding  judge, 
that  "When  the  scales  of  justice  are  nicely 
poised,  the  evidence  of  a  good  character  and 
virtuous  life,  had  great  weight  in  turning  the- 
balance  in  favor  of  the  prisoner  ;  and  that  in 
this  case  there  was  an  absence  of  such  testi- 
mony on  the  part  of  the  prisoner  ;"  and  it  has 
been  further  urged,  that  the  whole  of  the 
judge's  charge  is  not  here,  and  that  we  are  to 
presume  that  he  also  charged  the  jury,  that  if 
they  had  any  reasonable  doubt  on  their  minds, 
they  should  permit  it  to  weigh  in  favor  of  the 
prisoner.  In  my  judgment,  even  if  we  should 
admit  such  presumption  (although  I  must  pro- 
test against  all  these  presumptions  on  a  capital 
trial),  it  does  not  do  away  with  the  strong  ob 
jection  which  exists  against  it.  The  most 
honest  and  virtuous  man  in  the  community 
might  be  sacrificed  on  that  rule.  Any  one  of 
the  members  of  this  court  some  thousand  niiles^ 
from  home,  among  strangers,  might  be  charged 
with  murder  (things  full  as  extraordinary  as 
that  have  happened),  and  although  his  charac- 
ter might  be  unspotted,  and  he  be,  indeed, 
noted  for  his  "good  character  and  virtuous- 
life"  at  home  and  among  his  acquaintances, 
yet,  upon  such  a  trial  for  murder,  it  might  be 
out  of  his  power  to  produce  a  single  witness  to 
prove  such  his  good  standing  and  reputation  ; 
and  upon  the  rule  here  laid  down,  he  might  in 
a  doubtful  case,  from  the  want  of  such  testi 
mony,  be  convicted,  although  entirely  inno- 
cent. The  judge  had  no  right  in  his  charge  lo- 
give  to  the  people  the  benefit  of  evidence 
against  the  good  character  of  the  prisoner, 
which  they  would  not  have  been  allowed  to- 
prove  by  oMrect  testimony.  I  cannot  see  from 
the  reading  *of  this  charge  of  the  judge  [*56O 
how  it  could  possibly  have  operated  in  any 
other  way  upon  the  minds  of  the  jury  than  to 
induce  the  conviction  of  the  prisoner  ;  and 
that  it  never  could  have  operated  in  bis  favor. 

The  court  are  not  at  liberty  to  convict  a  man 
because  he  has  been  vicious ;  if  such  be  the 
fact,  it  should  operate  as  a  reason  why  he 
should  be  spared  in  doubtful  cases  of  life'and 
death,  in  order  that  he  may  repent  of  his  evil 
life,  and  obtain  a  pardon  for  his  offenses  from 
that  higher  tribunal  at  whose  bar  we  must  all 
sooner  or  later  appear. 

I  think  the  Court  of  Oyer  and  Tcrminer,  as 
constituted  upon  the  trial  of  this  prisoner, 
with  the  union  of  the  assistant  judge  of  the 
C.  P.  with  the  circuit  judge,  was  not  organ- 
ized in  the  manner  provided  by  statute ;  al- 
though I  think  that  either  of  those  officers 
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have  the  right  to  preside  in  that  court.  But  I 
cannot  recognize  the  right  of  questioning  in 
this  side  way  the  constitutional  right  of  the 
mayor  and  aldermen  of  the  City  of  N.  Y.  to 
hold  that  court,  and  think  that  a  matter  of 
such  importance  should  only  be  tried  on  a  plain 
and  direct  issue  involving  that  question  on  a 
quo  warranto,  and  for  that  reason  I  prefer  not 
here  to  examine  that  point. 

There  is,  however,  sufficient  in  this  case  to 
induce  in  my  mind  the  conclusion  that  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed, and  that  the  prisoner  should  have  the 
benefit  of  a  new  trial. 

Senator  Root  said  that  he  was  of  opinion  that 
the  judge  at  the  trial  erred  in  the  observations 
made  by  him  to  the  jury  in  respect  to  the  ab- 
sence of  proof  of  good  character,  because  the 
effect  upon  the  minds  of  the  jurors  may  have 
been  injurious  to  the  prisoner.  A  prisoner  is 
presumed  innocent  until  his  guilt  be  proved. 
Nothing.therefore, should  be  presumed  against 
him  which  may  affect  him  on  the  question  be- 
fore the  jury.  He  added,  that  his  principal 
object,  however,  in  rising,  was  to  enter  his  pro- 
test against  any  decision  in  this  case  upon  the 
question  of  the  organization  of  the  court.  The 
judges  at  all  events  were  judges  de  facto  which 
was  enough  to  estop  the  prisoner  from  raising 
any  question  upon  that  point. 

561*]  *By  Senator  Verplanck.  The  first 
question  in  this  case,  as  it  is  presented  to  this 
court,  is  as  to  the  constitutional  right  of  the 
aldermen  of  the  City  of  N.  Y.  to  sit  as  judges 
of  the  Court  of  Oyer  and  Terminer;  or,  in  oth- 
er words,  whether  the  provision  of  the  Revised 
Statutes  making  two  at  least,  of  the  elective  city 
magistrates  necessary  constituent  members 
of  that  court  in  the  City  and  County  of  N. 
Y.,  is  not  repugnant  to  that  section  of  the 
Constitution,  art  4.  sec.  7,  which  expressly 
provides,  that  "  All  judicial  officers,  except 
justices  of  the  peace,  shall  be  appointed  by  the 
Governor  and  Senate"? 

The  very  serious  difficulties  which  exist  as  to 
the  question  of  the  constitutional  right  of  the 
city  elective  magistrates  to  act  as  ex  offlcio  judges 
of  the  County  Courts,  apply  but  partially  to 
the  present  case.  The  exception  of  the  Con- 
stitution (as  it  now  stands, since  the  last  amend- 
ment of  that  section)  is  positive  as  to  justices 
of  the  peace.  The  amended  article  relating  to 
the  election  and  term  of  office  of  justices  of  the 
peace,  refers  expressly  to  the  justices  of  the 
several  towns  of  the  State.  Those  in  cities  are 
left  to  the  general  regulation  of  law  ;  nothing 
being  prescribed  in  regard  to  them.  They  may 
be  either  elected  or  appointed  annually,  or  for 
a  longer  term.  The  city  charter  constituted 
the  aldermen  justices  of  the  peace,  under  the 
English  Crown,  and  the  Act  of  Jan.  30,  1787, 
conferred  upon  them  the  powers  of  justices  of 
the  peace  in  this  State.  This  provision  remains 
unrepealed  by  law  and  there  is  no  constitutional 
disability  to  prevent  aldermen  from  acting  as 
justices.  Now,  I  see  no  ground  for  thinking 
that  the  Legislature  might  not  in  its  discretion 
direct  the  Oyer  and  Terminer  to  be  held  by 
any  high  judicial  officer,  associated  with  two 
justices.  Such  in  point  of  fact  is  frequently 
the  composition  of  that  court  in  England,  and  I 
believe  in  some  States  of  this  Union.  The  alder - 
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men  of  N.  Y.,  might,  therefore.1  think,  as  jus- 
tices, be  constitutionally  members  of  this  court. 

But  there  is  still  another  ground  on  which 
the  constitutionality  of  the  Revised  Statutes, 
in  thus  composing  the  city  Court  of  Oyer  and 
Terminer,  may  be  safely  placed.  The  Constitu- 
tion has  provided,  art.  7,  14,  that  nothing  con- 
tained *in  this  Constitution  shall  an-  [*562 
nul  any  charter  to  bodies  politic  or  corporate 
granted  by  the  King  of  Great  Britain  or  per- 
sons acting  under  his  authority,  before  Oct.  14, 
1775,  or  shall  affect  any  such  grants  or  charters 
since  made  by  the  State.  The  language  of 
these  provisions  is  general,  but  it  is  also  guard- 
ed and  cautious.  The  colonial  charters  are 
not  so  ratified  as  to  be  placed  beyond  the  con- 
trol of  the  Legislature  ;  they  are  merely  not 
annulled  by  the  new  Constitution  which  is  also 
not  to  affect  any  subsequent  grants  or  char- 
ters. Now  the  old  colonial  city  charter  pro- 
vided "  that  the  mayor  and  aldermen  for  the 
time  being,  shall  be  justices  assigned  of  Oyer 
and  Terminer,  etc.  The  Act  of  Feb.  1788, 
without  any  repeal  of  this  charter  provision, 
also  granted  to  the  mayor,  recorder  and  alder- 
men the  authority  of  Commissioners  of  Oyer 
and  Terminer,  under  the  State  of  N.  Y.,  with 
power  to  hold  such  courts,  in  conjunction  with 
a  judge  of  the  Supreme  Court;  thus  giving  ef- 
fect to  the  provision  of  the  charter  under  the 
new  order  of  things.  All  the  subsequent  leg- 
islation in  relation  to  the  city  courts,  left  that 
power  unaffected,  except  only  in  authorizing 
some  other  judicial  officer  to  preside  with  the 
aldermen.  The  revising  Legislature,  in  1828, 
finding  the  ex  offlcio  right  of  the  aldermen  to 
sit  as  Commissioners  of  Oyer  and  Terminer, 
which  was  conferred  by  the  charter,  and  rec- 
ognized by  subsequent  amendatory  Acts  nei- 
ther annulled  by  the  new  Constitution  nor  re- 
pealed by  any  prior  law,  had  a  constitutional 
right  in  their  discretion  to  make  these  magis- 
trates necessary  members  of  the  Court  of  Oyer 
and  Terminer  for  the  city,  as  that  court  was 
constituted  by  the  Revised  Statutes.  I  find  no 
cause  of  error  here. 

II.  I  assent  to  the  reasoning  of  the  Supreme 
Court,  as  to  the  lawful  authority  of  the  asso- 
ciate judge  of  the  C.  P.,  to  sit  in  the  Oyer  and 
Terminer  as  a  presiding  judge,  and  to  the  con- 
struction they  have  given  to  the  several  stat- 
utes relating  to  the  powers  and  duties  of  the 
judges  of  the  N.  Y.  C.  P. 

I  think  moreover  that  the  fact  of  the  circuit 
judge  quitting  the  court  during  the  trial,  if  he 
left  what  without  him  would  be  a  competent 
court,  all  the  members  of  which  had  authority 
*to  sit  and  had  sat  throughout  the  whole  [*5  63 
case  though  it  was  irregular  does  not  necessarily 
vitiate  the  verdict.  The  sudden  illness  of  a  judge 
in  any  court  composed  of  several  members,  or 
any  similar  unavoidable  necessity,  must  have 
often  produced  the  same  result,  yet  the  decis- 
ions of  courts  have  never  been  questioned  on 
that  ground.  If  a  court  which  was  competent 
without  the  member  who  left  the  Bench  before 
the  case  is  finished,  is  left,  it  can  never  be  pre- 
sumed, that  the  presence  at  the  beginning  and 
the  subsequent  absence  of  one  j  udge.could  have 
affected  the  decision  injuriously  to  the  prison- 
er. I  say  that  it  cannot  be  presumed,  though 
there  might  be  a  remote  possibility  that  it 
did  so. 
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But  a  more  serious  difficulty  arises  from  the 
snrne  circumstance,  growing  out  of  the  doubt 
whether,  according  to  the  provisions  of  the  Re- 
vised Statutes  respecting  the  Oyer  and  Ter- 
miner  in  the  City  of  N.  Y.,  the  associate  judge 
had  any  right  to  sit  as  a  mere  associate  with 
the  alderman,  or  at  all,  except  as  the  presiding 
judge  holding  the  court.  If  he  could  not  sit  as 
an  associate  while  the  circuit  judge  presided, 
then  there  was  no  one  competent  court  sitting 
throughout  the  trial,  but  it  was  conducted  in 
part  by  one  and  in  part  by  another  court.  The 
literal  construction  of  the  statute  would  lead 
to  this  conclusion,  as  has  been  shown  by  the 
Chancellor,  and  though  it  is  with  great  hesita- 
tion, yet  as  it  is  in  favor  of  human  life,  and  in 
relation  to  the  organization  of  a  court  of  crim- 
inal jurisdiction,  I  come  to  the  conclusion  that 
the  prisoner  is  entitled  to  the  advantage  of  the 
strictest  interpretation  of  the  statute. 

III.  But  supposing  the  court  to  have  been  in 
any  respect  irregular  or  unconstitutional,  can 
its  acts  be  now  impeached  or  set  aside,  and 
the  conviction  before  us  reversed  as  coram  non 
judice?  The  Supreme  Court  hold  that  as  the 
aldermen,  if  not  actually  rightful  judges.hold- 
iug  de  jure  and  constitutionally,  yet  sit  with 
the  legal  presumption  of  right  under  the  ex- 
press sanction  of  a  law  to  be  presumed  con- 
stitutional until  judicially  decided  not  to  be  so, 
they  are,  therefore,  judges  de  facto — their  acts 
are  valid,  "and  must  be  obeyed  and  respected 
until  judgment  of  ouster  is  pronounced  against 
564*]  *lhem  in  the  proper  proceeding  for 
that  purpose."  "  This  is  a  case,"  says  Judge 
Bronson,  "  where  officers  having  apparent  au- 
thority to  do  the  act,  have  rendered  judgment 
between  the  people  and  the  prisoner,  and  nei- 
ther party  can  in  this  collateral  way  call  in 
question  the  title  of  the  judges." 

It  is, unquestionably,  a  well  established  prin- 
ciple, that  the  acts  of  all  public  officers  having 
the  presumptive  evidence  of  title  by  law,  com- 
mission, election  or  otherwise,  and  the  actual 
possession  of  office,  are  valid,  as  far  as  they  af- 
fect the  interests  of  the  public  or  of  third  par- 
ties, and  that  they  cannot  be  impeached  col- 
laterally. Thus.for  instance, to  take  an  example 
suggested  by  Judge  Bronson,  the  county  clerk 
recently  ousted  from  his  office  held  under  color 
of  an  election,  but  illegally  ;  yet  the  rights  ac- 
quired by  individuals  under  deeds  or  mort- 
gages recorded  by  him,  or  verdicts  entered  by 
him,  cannot  be  inquired  into  on  that  ground. 
They  are  valid  and  effectual  to  all  intents. 
This  arises  from  the  very  necessity  of  the  case. 
Nothing  could  be  certain  or  secure  if  the  legal 
rights  immediately  depending  upon  the  in- 
numerable acts  of  public  officers  affecting  pri 
vate  citizens  could  be  shaken  by  any  accidental 
defect  in  their  election  or  appointment,  or  in 
the  rights  of  those  by  whom  they  were  elected 
or  appointed  to  vote  or  to  hold  office.  When, 
therefore,  those  whom  the  Constitution  of  our 
political  society  has  constituted  the  judges  in 
the  first  instance  of  such  elections  or  official 
trusts,  have  given  the  proper  presumptive  evi- 
dence of  official  authority,  whether  by  law,  if 
it  be  grounded  on  legislative  sanction,  or  by 
commission  or  certificate,  as  the  case  may  be, 
as  to  elective  or  appointed  magistrates  or  of- 
ficers, the  actual  public  officer  must  for  all  the 
ordinary  purposes  of  society,  be  the  rightful 

708 


officer  until  those  to  whom  the  Constitution  and 
the  laws  have  confided  the  duty  and  the  pow- 
er to  examine  his  title  to  office,  have  decided 
against  him.  Nor  can  I  doubt  that  this  prin- 
ciple applies  generally  to  judicial  officers  as 
well  as  to  mere  ministerial  or  executive  func- 
tionaries, since  the  reason  and  public  necessity 
of  the  matter  are  the  same  in  both  instances. 
Nevertheless  I  am  strongly  inclined  to  the 
opinion  that  the  principle  will  not  cover  a  case 
like  this.  The  rule,  wise,  *salutary  and  [*565 
necessary,  is  this  ;  that  the  validity  of  acts  of 
public  officers  shall  not  be  collaterally  im- 
peached on  the  ground  that  though  they  arein 
possession  of  office,  and  have  entered  upon  it 
without  usurpation,  and  under  presumptive 
evidence  of  title,  they  are  not  rightfully  so  in 
possession.  In  the  language  of  the  Supreme 
Court  of  Mass.:  "It  is  an  established  princi- 
ple of  law,  that  the  acts  of  an  officer  having 
color  of  title  in  the  exercise  of  the  ordinary  f  unc~- 
tions  of  his  office,  are  valid  in  respect  to  the 
rights  of  third  parties,  who  may  be  interested  in 
such  acts.  The  adoption  of  such  a  rule  is  neces- 
sary to  prevent  a  failure  of  justice,  and  the  great 
public  mischief  which  might  otherwise  be  ap- 
prehended." 15  Mass.,  185.  Yet  it  has  always 
been  expressly  held, that  any  citizen  may  direct- 
ly contest  the  official  acts  of  any  such  officer, 
such  as  he  can  justify  only  on  the  ground  of 
rightful  title,  whenever  those  acts  bear  directly 
upon  the  party  contesting  them,  and  do  not 
involve  those  of  third  persons.  Thus  in  one  of 
the  cases  cited  with  approbation  by  Judge 
Bronson,  in  which  it  was  held  that  the  court 
would  not  decide  in  a  suit  between  third  per- 
sons whether  a  sheriff  was  legally  in  office  de 
jure,  and  not  merely  de  facto,  Ch.  J.  Parsons 
adds:  "If  an  action  should  be  commenced 
against  one  claiming  to  be  sheriff,  for  an  act 
which  he  does  not  justify  but  as  sheriff,  or  if 
an  information  should  be  filed  against  him,  in 
either  case  he  would  be  a  party."  Fowler  v. 
Beebe,  9  Mass.,  234.  Here  it  will  be  seen  that 
this  great  judge  puts  the  direct  right  of  the 
citizen  to  contest  the  acts  of  any  public  officer, 
when  they  directly  affect  him  and  do  not  im- 
plicate the  rights  of  others,  upon  the  same 
ground  as  that  of  the  State  to  inquire  officially 
into  his  title.  So,  again,  in  our  own  courts, 
when  the  question  has  been  between  an  officer 
acting  under  the  authority  of  a  court  martial, 
and  a  citizen  fined  by  that  court,  as  in  the  case 
reported  19  Johns.,  83,  there  appears  to  have 
been  no  doubt  of  the  authority  of  the  Supreme 
Court  to  look  into  and  decide  upon  the  valid- 
ity or  regularity  of  the  Constitution  of  the 
military  tribunal. 

Again;  although  when  rights  are  once  fairly 
acquired  and  vested  under  the  decision  of  a 
legal  court,  that  decision  cannot  *be  [*5(iO 
inquired  into  on  the  ground  of  the  court  hav- 
ing exceeded  its  jurisdiction,  yet  the  law  has 
expressly  provided  a  remedy  against  such 
overleaping  of  the  limits  of  jurisdiction  for  the 
party,  as  long  as  he  is  still  before  the  court 
either  civilly  or  criminally,  in  a  plea  to  the  ju- 
risdiction, which  if  decided  adversely  to  the 
party  by  the  court  itself,  may  be  carried  up  to 
the  highest  appellate  tribunal.  If,  then,  the 
jurisdiction  of  the  court  legally  constituted  in 
itself,  can  thus  be  contested  for  exceeding  the 
bounds  of  its  just  authority,  why  cannot  the 
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jurisdiction  be  contested  for  a  still  stronger 
reason,  the  legality  of  the  Constitution  of  the 
court  itself  ? 

Nor  can  I  allow  that  the  party  in  a  criminal 
case  waives  or  loses  his  right  of  contesting  the 
decision  of  an  unconstitutional  or  otherwise 
illegal  tribunal,  because  he  does  not  do  so  at 
the  earliest  stage  of  the  proceedings  in  the 
technical  form  of  a  plea  to  the  jurisdiction. 
Even  in  civil  cases  our  Supreme  Court  has  laid 
down  the  principle  in  an  express  decision  to 
that  effect,  that  "where  a  court  has  no  juris- 
diction originally,  it  does  not  acquire  it  either 
by  consent  of  the  defendant  or  his  confessing 
judgment."  Cai.,  129.  Much  more  should 
this  principle  find  application  in  a  criminal 
case  where,  to  use  the  strong  language  of  Oh. 
J.  Spencer  in  People  v.  McKay,  18  Johns.,  218: 
"It  is  a  known  principle  in  criminal  law  and 
especially  where  life  is  in  question,  to  consider 
the  prisoner  as  standing  on  all  his  rights  and 
waiving  nothing  on  the  score  of  irregularity." 
In  a  criminal  case  the  whole  question  of  law 
and  fact  is  involved  in  the  plea  of  not  guilty. 
Every  error  manifest  on  the  record  may,  in 
some  way  or  other,  be  brought  under  the  re- 
view of  the  appellate  tribunal,  and  no  grosser 
error  can  be  committed  than  the  intrusion  of 
unconstitutional  judges  into  a  court  in  itself 
legal.  In  England  it  has  been  expressly  de- 
cided that  "If  a  sentence  is  passed  by  a  person 
who  had  no  valid  commission  to  judge  the 
parties,  it  is  void  and  may  be  altogether  set 
aside  without  a  writ  of  error,"  and  summarily. 
See,  1  Chit.  Cr.  L.,  744,  and  authorities  cited; 
also,  4  Bl.  Com.,  394.  I  should  be  among  the 
last  to  deny  that  the  past  acts  of  officers  de 
facto,  ministerial,  legislative  or  judicial  cannot 
567*J  be  indirectly,  collaterally  or  *subse- 
quently  called  into  question  so  as  to  disturb 
past  and  unquestioned  adjudications,  or  other 
official  acts,  or  to  shake  vested  rights  thus  ac- 
quired by  third  persons;  but  I  cannot  extend 
this  rule  of  peace  and  security  beyond  the  pur- 
poses for  which  it  was  established.  I  cannot 
apply  it  to  the  direct  action  of  the  party  ag- 
grieved appealing  against  the  authorities  of  an 
unlawful  magistrate,  to  a  higher  and  appro- 
priate court,  and  this  whilst  the  case  is  yet 
open,  dum  adhuc  versatur  urna,  when  no  sen- 
tence has  been  passed,  no  final  adjudication 
had,  when  no  man's  rights  but  his  own  are  in 
question  or  can  be  injuriously  affected;  when 
he  invokes  the  constitutional  tribunals  of  his 
country  not  in  vengeance  or  for  restitution  as 
to  the  past,  but  to  interpose  the  shield  of  right- 
ful judicial  protection  against  the  sword  of 
power  wielded  by  an  unlawful  hand.  I  can 
neither  regard  as  sound  law  or  wise  public 
policy  any  more  than  as  consistent  with  a  re- 
publican regard  to  the  rights  of  private  citizens, 
to  hold  that  the  trial  of  the  question  of  the 
constitutional  or  legal  power  of  any  officer  or 
judge  should  depend  solely  upon  the  discre- 
tion of  the  Atty-Gen. ,  and  remain  unquestioned 
until  he  impeaches  it  in  the  name  of  the  people, 
whilst  the  citizen  upon  whom  such  unlawful 
authority  acts  immediately,  and  may  bear  hard- 
ly, has  no  means  of  defending  himself  and 
appealing  from  this  the  greatest  of  all  errors 
that  can  occur.  If,  therefore,  in  this  case  the 
composition  of  the  court  be  such  as  would, 
upon  information  filed  by  the  Atty  Gen.,  be 
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pronounced  unconstitutional,  I  cannot  doubt 
but  that  the  same  question  may  be  directly 
brought  up  in  error  by  the  prisoner  denying 
the  jurisdiction,  whilst  his  case  is  still  open 
and  undecided. 

Thus  in  respect  to  the  judicial  character  of 
the  aldermen.  I  agree  with  the  Supreme  Court 
that  the  aldermen,  whether  constitutionally  or 
not,  are  judges  of  theOyerandTerminer— are 
so  de  facto,  their  commission  being  written  in 
the  statute  book  which  is  to  be  presumed  valid 
and  constitutional  throughout  until  it  is  other- 
wise decided  as  to  any  provision.  I  agree, 
therefore,  that  their  acts  as  judges  cannot  be 
impeached,  subsequently,  collaterally,  or  by 
private  suit  or  criminal  proceeding  against 
them  as  individuals  under  any  *view  [*568 
of  their  constitutional  rights.  Beyond  this  I 
must  dissent  from  the  doctrine,  and  must  hold 
that  the  direct  denial  of  their  jurisdiction  or 
authority,  before  the  final  adjudication  of  any 
case,  by  the  party  over  whom  they  claim  to 
exercise  jurisdiction,  whether  it  be  by  plea  or 
exception  on  any  cause  of  error  upon  the  rec- 
ord, is  one  of  the  direct  and  constitutional 
modes  provided  for  the  protection  of  private 
rights  against  legislative  or  executive  aggres- 
sion. If,  therefore,  a  majority  of  this~court 
should  differ  from  me  in  the  views  I  have 
taken  of  the  rights  dejure  of  the  city  magis- 
trates, the  exception  seems  well  taken,  and  the 
trial  should  be  considered  as  a  nullity. 

IV.  On  the  question  of  the  error  in  refusing 
to  admit,  as  evidence  in  favor  of  the  prisoner, 
the  informal  and  uncertified  return  of  evidence 
filed  by  the  coroner,  I  concur  with  the  judges. 
Could  it  have  been  received  in  this  case,  merely 
in  favor  of  human  life  and  without  introduc- 
ing a  general  rule  allowing  similar  evidence, 
which  would  ordinarily  operate  against  the  ac- 
cused, and  be  subject  to  great  abuse,  I  should 
have  wished  to  admit  it.     As  it  stands,  with- 
out any  attestation  of  oath  or  other  proper 
formal  authentication   to  the  evidence,  and 
open  to  any  alteration,  accidental  or  intention- 
al, in  the  various  hands  through  which  it  may 
have  passed,  it  seems  to  me  to  demand  some 
additional  attestation  to  make  it  evidence,  even 
for  the  secondary  purpose  of  impeaching  other 
contradictory  statements,  for  which  it  was  pro- 
duced.    If  it  was  important,  the  testimony  of 
the  coroner  himself  should  have  been  called  to 
support  its  genuineness,  or  in  defect  of  that, 
some  other  adequate  external  proof.  But  there 
are  yet  two  other  grounds  of  error  assigned, 
and  upon  both  or  either  of  them,  I  am  clear  that 
the  prisoner  is  entitled  to  a  new  trial. 

V.  The  presiding  judge  in  his  charge  ex- 
cluded from  the  consideration  of  the  jury  the 
second  count  of  the  indictment,  and  thus  con- 
fined their  attention  to  the  first  count  alone, 
which  charged  the  prisoner  with  killing  and 
murdering  Fitzpatrick  "willfully  and  of  his 
malice  aforethought  and  from  a  premeditated 
design  to  effect  the  death  of  the  said  Filz 
patrick,  against  the  form  of  the  statute,"  etc. 
Now   it  *is  very  clear  that  whether  [*569 
there  was  evidence  to  support  the  charge  of 
general  malice  aforethought,  or  the  killing  by 
an  act  imminently  dangerous  toothers,  or  not, 
there  was  no  evidence  whatever  to  support  the 
charge  of  a  premeditated  design  against  the  in- 
dividual.    All  the  evidence  in  this  case  went 
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either  to  prove  only  manslaughter,  or  "the  kill- 
ing without  a  design  to  effect  death  in  the  heat  of 
passion,"  2  R.  8.,  661,  sec.  10,  or  else  that  spe- 
cies of  murder  defined  as  being  "perpetrated 
by  an  act  imminently  dangerous  to  others,  al- 
though without  any  premeditated  design  to  ef- 
fect, the  death  of  any  particular  person.  2  R. 
S. ,  657,  sec.  5. 

The  judge,  however,  charged  that  this  count 
was  sufficient  to  comprehend  any  of  the  grades 
or  classes  of  murder  set  forth  in  the  statute, 
whilst  the  Supreme  Court  decide  that  the  ad- 
dition of  the  charge  of  premeditated  design,  as 
according  to  the  statute,  did  not  vitiate  the 
complete  charge  of  murder  at  the  common  law 
which  the  count  contains  independent  of  the 
allegation  of  premeditated  design.  "You  may 
reject  this  altogether,  and  still  a  murder  re- 
mains charged  in  the  technical  language  of 
the  common  law."  "The  averment  of  pre- 
meditation is  mere  surplusage." 

I  think  otherwise.  It  seems  to  me  that  the 
court  has  no  right  to  reject  what  was  thus 
specifically  charged  as  a  substantive  descrip- 
tion of  the  particular  crime.  The  distinction 
of  unjustifiable  killing  with  premeditated  de- 
sign, as  one  of  the  particular  classes  falling 
under  the  general  head  of  malice  aforethought, 
and  quite  distinct  from  malice  implied  in  the 
killing,  in  the  commission  of  some  act  danger- 
ous to  human  life  or  otherwise,  is  an  old  one, 
and  may  be  found  in  all  the  books  of  the  com- 
mon law.  1  Hawk.  P.  C.,  189.  Accordingly, 
our  statute  has,  in  defining  and  classifying  the 
several  species  of  murder,  placed  in  the  first 
class  as  distinguished  from  the  others,  the 
killing  with  premeditated  design  to  effect  the 
death  of  the  person  killed.  By  the  count  in 
question,  though  the  general  common  law  of- 
fense of  killing  with  malice  aforethought  is 
laid,  yet  the  particular  nature  of  the  crime  is 
also  distinctly  and  specifically  charged,  in  the 
words  of  the  statute,  and  expressly  referring 
to  it  as  "against  the  form  of  the  statute  in  such 
case,"  etc. 

57O*]  *I  understand  the  common  law  rule 
to  be,  that  an  indictment  may  be  good  when 
the  ofifense  is  charged  in  general  but  intelligi- 
ble terms  sufficient  for  the  description  without 
further  allegations;  and  that  moreover,  a  count 
may  be  divided  by  the  jury,  and  certain  allega- 
tions rejected  if  the  rest  constitute  a  complete 
offense;  yet  when  allegations  are  made,  if  they 
be  such  as  to  enter  substantially  into  the  de- 
scription of  the  crime,  so  that  they  cannot  be 
severed  from  it  without  rendering  the  descrip- 
tion applicable  to  another  and  different  offense 
(different  in  fact  if  not  in  nature),  then  such 
allegations  must  be  proved,  or  the  indictment 
is  not  sustained.  Thus,  in  the  recent  case  of 
Queen  v.  Dean,  in  England,  where,  in  an  indict- 
ment for  a  conspiracy,  the  overt  acts  were 
averred  to  have  been  done  with  intent  to  de- 
fraud one  Gompertz,  who  was  entitled  to  re- 
ceive a  certain  sum  of  money,  and  the  jury 
found  that  he  was  not  so  entitled;  it  was  held 
that  the  indictment  could  not  be  sustained, 
though  a  verdict  of  guilty  was  found.  Lord 
penman,  Ch.  J.:  "Suppose  I  had  said  to  the 
jury,  it  is  nothing  to  do  with  the  question 
whether  the  intent  of  the  defendant  was  to  de- 
ceive Gompertz  ;  the  jury  might  have  found 
the  defendant  guilty  of  a  conspiracy,  but  it 
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would  not  have  been  the  conspiracy  laid  in  this 
indictment.  We  are  of  opinion  that  all  the 
subsequent  allegations  are  so  bound  up  with 
the  allegation  of  an  intent  to  defraud  the  per- 
son named,  that  they  cannot  be  dissevered 
from  it ;  and  that,  it  being  disproved,  there  is 
nothing  for  them  to  rest  upon;  and  both  counts 
are  open  to  this  objection.  Verdict  of  not  guilty 
to  be  entered ." 

Now,  our  Revised  Statutes  having  set  forth 
a  distinct  classification  and  definitions  of  sev- 
eral kinds  of  murder,  the  only  count  to  which 
the  jury's  attention  is  directea  (the  other  being 
expressly  excluded  from  their  consideration) 
charges  the  killing  of  Fitzpatrick  to  have  been 
in  the  manner  and  according  to  the  description 
of  the  first  class  of  murder,  ;'with  premedi- 
tated design  to  effect  his  death."  The  best  text 
books  of  criminal  law  describe  an  indictment 
as  a  brief  narrative  of  the  offense  charged, 
which  must  contain  a  certain  description  of  the 
crime  and  the  facts  necessary  to  constitute  it. 
1  Chit.  Cr.  L.,  168.  This  definition  has  been 
"adopted  by  Ch.  J.  Savage  as  the  foun-[*571 
dation  of  his  reasoning  in  the  per  curiam  opin- 
ion in  Peoples.  Gates,  13  Wend.,  817.  Can  this 
be  called,  in  any  sense,  a  certain  description  of 
the  crime  charged,  when  it  is  in  fact  the  de- 
scription of  another  crime  of  the  same  nature, 
expressly  distinguished  from  it  by  statute  ? 
Supposing  proof  had  been  offered  that  Fitzpat- 
rick was  accidentally  killed  whilst  the  prisoner 
was  in  the  commission  of  a  burglary,  which 
would  be  a  murder  of  a  very  different  sort, fall- 
ing under  another  description  of  the  statute. 
Here,  then,  is  an  offense  quite  different  from 
the  one  charged,  for  which  the  prisoner  and 
his  counsel  would  not  only  be  unprepared, but 
they  would  have  been  led  to  prepare  against 
another  and  different  charge.  It  would  be  a 
surprise  upon  the  prisoner,  by  which  the  most 
innocent  might  be  made  a  victim,  if  such  evi- 
dence could  be  permitted  to  support  an  indict- 
ment for  premeditated  murder.  It  is  looking 
to  the  mere  letter,  not  to  the  intent  of  the  stat- 
ute or  the  meaning  and  object  of  the  indict- 
ment, to  hold  that  you  can  reject  all  that  is 
specific  and  descriptive  of  a  particular  crime 
charged,  and  thus  leaving  the  general  charge 
of  murder,  consider  it  well  supported  by  evi- 
dence of  a  crime  expressly  distinguished  and 
otherwise  described  in  the  statute,  and  in  itself 
essentially  different;  as  on  the  supposition  just 
made  of  a  burglary,  in  which  the  deceased  was 
accidentally  killed.  To  my  understanding,  the 
whole  statutory  description  of  the  crime, as  set 
forth  in  this  indictment,  is  (according  to  Ld. 
Denman's  rule)  bound  up  together,  and  cannot 
be  dissevered  without  making  a  different  stat- 
utory offense.  It  is  true,  that  according  to  the 
reason  of  the  thing,  as  well  as  the  decision  of 
this  court  in  People  v.  Enoch,  18  Wend.,  159,  a 
general  count  charging  murder  with  malice 
aforethought,  and  thus  apprising  the  prisoner 
of  the  broad  nature  of  the  charge  which  he 
must  meet,  would  be  sufficient,  and  would  be 
sustained  by  evidence  of  any  sort  of  murder 
whatsoever,  within  the  statutory  definitions. 
This  latitude  is  allowed  to  the  prosecution  in 
deviation  from  the  usual  scrupulous  caution 
of  our  criminal  law,  on  the  ground  of  absolute 
necessity.  For,  as  Chancellor  Wai  worth  has 
well  *said,  in  the  case  just  cited,  "To  [*572 
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require  the  public  prosecutor  to  aver  in  hmc  I 
verba  the  particular  intent, would  be  productive 
•of  great  evil.  In  murders  committed  in  secret, 
it  is  often  impossible  to  ascertain  the  particu- 
lar design.  It  is  now  difficult  to  convict  a  secret 
inuider;  it  would  then  be  impossible."  There- 
fore, the  law  has  been  compelled  to  arm  the 
public  prosecutor  with  the  power  of  charging 
the  felonious  intent  or  malice  in  the  most  gen- 
eral terms,  when  the  ends  of  justice  would  be 
frustrated  by  imposing  the  necessity  of  a  more 
precise  specification  of  the  statutory  character- 
istics of  the  crime.  But  I  can  find  neither  rea- 
son nor  authority  for  extending  the  power  of 
the  prosecutor  beyond  this  limit.  In  my  view, 
the  reason,  and  the  policy  of  the  law,  and  the 
analogy  of  decisions,  all  show  that  the  charge 
of  a  murder  of  one  specific  class  set  forth  by 
its  legal  characteristics  is  not  sustained  by  proof 
of  commission  of  a  crime  of  another  distinct 
^lass.  The  same  principle  that  requires  proof 
of  such  facts  or  intent  averred  in  the  indict- 
ment as  enter  substantially  and  essentially  into 
the  specific  crime  charged,  demands  also  proof 
•of  the  specific  nature  and  intent. 

A  general  description  of  murder.in  its  widest 
and  broadest  sense,  may,  indeed,  legally,  as  it 
-does  logically,  include  the  specific  classes  or 
subdivisions  of  the  crime,  but  it  seems  equally 
illegal  and  illogical,  to  maintain  that  the  de- 
scription of  one  class  or  subdivision,  can  in- 
clude another  crime  so  charged.  What  may 
have  been  the  effect  of  the  rejection  of  this 
principle  upon  the  case  now  before  us,  I  do  not 
conjecture,  nor  is  it  at  all  material.  It  is  the 
general  operation  of  the  law  we  are  to  regard; 
and  in  that  point  of  view,  I  consider  the  doc- 
trine of  rejecting  as  surplusage  any  of  the  ma- 
terial averments  of  the  indictment,  as  danger- 
ous to  the  rights  of  every  person  accused  of 
any  of  the  graver  crimes. 

It  is  true,  that  under  both  the  common  law 
and  our  own  statutes,  a  person  indicted  for  a 
higher  offense  may  be  convicted  of  a  lower  one 
of  the  same  nature  ;  as  one  indicted  for  mur- 
der may  be  found  guilty  of  manslaughter.  But, 
in  the  first  place,  this  is  an  express  provision 
573*J  of  law,  and  is  not  *to  be  extended  be- 
yond its  direct  exception  to  the  more  general 
rule,  that  a  man  cannot  be  indicted  for  one 
crime  and  convicted  of  another.  In  the  next 
place,  this  is  not  a  rejection  of  any  part  of  the 
indictment  as  surplusage.  It  is  passing  upon 
the  whole  as  it  stands.  For  instance,  the  un- 
lawful and  designed  killing  is  found,  the  pre- 
meditation is  not  found  ;  both  averments  are 
passed  upon,  when  a  verdict  of  manslaughter 
is  found. 

VI.  The  last  exception  is  founded  on  the 
judge's  charging,  "that  in  all  doubtful  cases, 
where  the  scales  of  justice  are  nicely  poised, 
the  evidence  of  a  good  character  and  a  virtu- 
ous life,  had  great  weight  in  turning  the  bal- 
ance in  favor  of  the  prisoner.  That  in  this  case, 
there  was  an  absence  of  such  testimony  on  the 
side  of  the  prisoner." 

Here  the  consideration  of  general  character 
was  distinctly  presented  to  the  jury  ;  and  the 
•absence  of  evidence  to  show  a  sober  and  virtu- 
ous life,  was  suggested  in  such  a  manner  as 
naturally  to  lead  their  minds  to  the  opposite 
•conclusion;  that  no  such  evidence  was  offered, 
because  none  could  be  given, and  that  his  course 
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of  life  must,  therefore,  have  been  profligate  or 
immoral. 

Oil  this  head,  I  think  the  argument  of  the 
prisoner's  counsel  irresistible  and  conclusive. 
The  public  prosecutor  had  no  right  to  intro- 
duce evidence  of  bad  general  character  against 
a  prisoner.  The  offense  must  be  proved  sub- 
stantially. The  humanity  and  justice  of  the 
law  give  the  prisoner  the  right  of  adducing 
evidence  of  virtuous  character  to  show  the  im- 
probability of  the  charge,  but  otherwise,  the 
law  must  hold  every  man,  whether  virtuous  or 
vicious  in  his  course  of  life,  to  be  innocent  of 
any  specific  crime  until  he  is  proved  guilty. 
Accordingly,  says  Ch.  J.  Parsons,  "It  is  not 
competent  for  the  prosecutor  to  go  into  the  in- 
quiry of  the  defendant's  character  until  he  vol- 
untarily puts  it  in  issue."  2  Mass.,  318.  See, 
also,  to  the  same  effect,  the  opinion  of  our  own 
Supreme  Court,  by  Judge  Sutherland,  14  Wend. , 
654.  Yet  here,  the  judge  gives  by  mere  infer- 
ence to  the  absence  of  evidence  of  a  sober  and 
virtuous  life,  the  weight  of  direct  evidence  of 
character,  which  the  law  would  not  suffer  to 
be  made  the  ground  of  conviction. 

*The  rule  and  practice  of  our  law  in  [*574 
relation  to  evidence  of  character  rests  on  the 
deepest  principles  of  truth  and  justice.  The 
protection  of  the  law  is  due  alike  to  the  right- 
eous and  the  unrighteous.  The  sun  of  justice 
shines  alike  "for  the  evil  and  the  good,  the 
just  and  the  unjust."  Crime  must  be  proved, 
not  presumed;  on  the  contrary,  the  most  vicious 
is  presumed  innocent  until  proved  guilty.  The 
admission  of  a  contrary  rule,  even  in  any  de- 
gree, would  open  a  door  not  only  to  direct  op- 
pression of  those  who  are  vicious  because  they 
are  ignorant  and  weak,  but  even  to  the  opera- 
tion of  prejudices  as  to  religion,  politics,  char- 
acter, profession,  manners,  upon  the  minds  of 
honest  and  well  intentioned  jurors. 

Take  the  very  case  of  the  unfortunate  young 
man  before  us.  Suppose  the  public  prosecutor 
had  been  permitted  to  show,  as  possibly  he 
might  have  been  able  to  do  (and  I  am  taking 
the  worst  supposition  against  the  prisoner  that 
any  facts  before  us  authorize  us  to  make,  and 
it  is  still  but  a  supposition) ;  supposing  the 
public  prosecutor  had  shown  that  the  prisoner, 
though  without  any  impeachment  of  gross 
crime,  had  led  a  careless  and  dissolute  life  even 
beyond  the  ordinary  license  which  might  be 
pardoned  to  the  levity  of  youth — the  fault  of 
defective  education,  and  the  absence  of  paren- 
tal restraint ;  what  would  be  the  effect  of  such 
evidence  ?  Probably  to  excite  in  the  minds  of 
some  judge  or  juror  prepossessions  against  the 
prisoner,  and  to  induce  them  to  give  the  great- 
est weight  to  all  the  testimony  adverse  to  him. 
Yet  to  those  who  know  or  who  feel  how  mys- 
teriously virtue  is  mixed  with  vice  in  human 
nature — how  much  of  evil  there  is  in  the  good, 
and  how  much  of  better  feeling  is  often  left  in 
the  profligate,  what  does  calm  and  sound 
reason  infer  from  such  testimony  as  to  any 
malignity  of  heart  capable  of  deliberate  pre- 
meditated murder  on  slight  provocation  ?  I 
think  it  should  have  no  such  weight  or  tend- 
ency at  all,  even  when  such  proof  of  charac- 
ter was  presented  in  its  most  direct  form.  Can 
it  be  permitted  then  to  have  such  weight  when 
used  inferentially  and  in  fact  conjecturally  ?  I 
am  confident  that  it  ought  not  to  be  so  permitted. 
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575*]  *"In  all  doubtful  cases,"  to  use  the 
language  of  the  charge,  "  where  the  scales  of 
justice  are  nicely  poised,"  the  right  legal  pre- 
sumption is  in  favor  of  the  prisoner's  inno- 
cence ;  and  that  presumption  should  not  be 
permitted  to  be  disturbed  by  any  inference 
whatever  from  the  absence  "  of  testimony  to 
prove  good  character  and  virtuous  life." 

The  "principles  I  have  stated  and  reasoned 
from  are  well  supported  by  authority,  see  Com. 
v.  Hardy,  2  Mass.,  310;  People  v.  White,  14 
Wend.,  Ill  ;  Bull.  N.  P.,  296  ;  Chit.  Cr.  L., 
574,  575,  in  spite  of  an  adjudged  case  or  two  to 
the  contrary,  as  The  Peoplev.  Vane,  12  Wend., 
78,  in  our  own  Supreme  Court  some  years  ago. 
If  those  cases  are  considered  as  of  authority  in 
spite  of  the  opposing  weight  of  decision  and  of 
reason,  then  1  do  not  hesitate  to  say,  that  never 
having  received  the  sanction  of  the  highest  ap- 
pellate court,  nor  been  embodied  incur  law  by 
long  and  uncontesled  use,  we  ought,  upon 
principle,  to  overrule  them. 

By  Senator  Wager.  The  question  raised  by 
the  first  point  for  the  prisoner,  that  the  court 
was  illegally  constituted,  inasmuch  as  the  two 
aldermen  had  no  legal  authority  to  sit  as  judges 
thereof,  has  been  so  fully  considered  in  the 
Supreme  Court  and  in  this  court,  in  the  case  of 
People  v.  Varian,  that  I  deem  it  unnecessary 
here  to  make  any  remarks  upon  it.  The  rea- 
soning of  the  Supreme  Court  upon  this  point, 
in  that  case,  is  to  me  perfectly  satisfactory, 
and  establishes  the  constitutional  right  of  the 
aldermen  to  sit  and  act  as  judges  in  the  Court 
of  Oyer  and  Terminer.  This  conclusion  also 
renders  it  unnecessary  that  I  should  pass  an 
opinion  upon  the  question  made  upon  the  ar- 
gument, whether  the  aldermen,  though  not 
judges  de  jure,  were  judges  de  facto,  acting 
under  color  of  office,  so  as  to  render  their  acts 
valid  as  regards  the  prisoner  upon  trial.  Some 
of  the  members  of  this  court  have  expressed  an 
opinion  that  their  acts  as  judges  de  facto  would 
be  void  as  it  regards  the  conviction  in  this 
case,  if  the  Constitution  has  abrogated  their 
right  to  act  as  judicial  officers  ;  but  as  I  am 
satisfied  that  the  Constitution  has  not  thus  op- 
576*J  crated  upon  them,  and  that  they  *were 
judges  de  jure,  I  shall  forbear  expressing  any 
opinion  upon  this  question.  It  would  not  in- 
fluence my  own  judgment  upon  the  final  vote 
to  be  given  by  me. 

It  is  alleged  that  the  abandonment  of  the 
Bench  by  the  circuit  judge  during  the  progress 
of  the  trial,  left  the  court  illegally  constituted 
and,  consequently,  vitiated  all  the  subsequent 
proceedings.  This  question  depends  upon  the 
power  of  the  associate  judge  to  preside  at  the 
Oyer  and  Terminer  and  hold  that  court.  If  he 
had  the  same  power  as  the  first  judge  of  the 
N.  Y.  C.  P.,  to  hold  it  in  connection  with  two 
aldermen,  in  my  opinion  he  had  a  right  to  sit 
in  connection  with  the  circuit  judge,  up  to  the 
period  of  abandonment;  and  down  to  that  pe- 
riod constituted  one  of  the  members  of  the 
court.  By  the  Revised  Statutes,  2  R.  S.,  204, 
sec.  28,  Courts  of  Oyer  and  Terminer  may  be 
held  in  the  City  and  County  of  N.  Y.,  by  one 
or  more  of  the  justices  of  the  Supreme  Court, 
or  of  the  circuit  judges,  or  by  the  first  judge 
of  the  Court  of  C.  P.  of  that  city  and  county, 
together  with  the  mayor,  recorder  and  alder- 
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men,  or  with  any  two  of  them.  The  first  judge 
of  the  County  Courts  of  the  City  and  County 
of  N.  Y.,  2  R.  8.,  216,  and  the  mayor, recorder 
and  aldermen  of  the  said  city,  or  any  tlm •<•  of 
them,  of  whom  the  said  first  judge,  mayor  or 
recorder  are  always  to  be  one,  have  power  to- 
bold  Courts  of  General  Sessions  in  and  for  the 
said  City  and  County  of  N.  Y.  By  the  Act  of 
1884,  Stat.  of  that  year,  ch.  94,  an  associate 
judge  of  the  Court  of  C.  P.  for  the  City  and 
Countv  of  N.  Y.  is  authorized  to  be  appointed, 
with  the  same  power  to  hold  said  court  as  the 
first  judge  thereof;  and  may  equally  with  him, 
as  presiding  judge,  authenticate  the  records  of 
the  court.  The  4th  section  provides  that  the 
first  judge  and  associate  judge  shall,  except 
when  sick,  etc.,  have  sole  and  exclusive  au- 
thority at  chambers  touching  any  suit  or  pro- 
ceeding in  the  Court  of  C.  P.  By  the  5th  sec- 
tion, "all  the  powers  vested  in  the  first  judge, 
by  virtue  of  the  statutes  of  this  State  relative 
to  any  legal  proceedings,  are  given  also  to  the 
associate  judge;"  the  section  then  provides  that 
any  proceedings  commenced  by  one  of  said 
judges,  may,  in  his  absence,  be  continued,  de- 
cided and  perfected  by  the  other  of  [*577 
said  judges.  By  the  6th  section,  the  associate 
judge  is  clothed  with  the  same  power  as  the 
first  judge,  to  hold  and  preside  in  the  General 
Sessions  of  the  Peace.  The  Act  provides  that 
it  shall  continue  in  force  for  the  term  of  five 
years.  The  Act  of  1839,  Stat.  of  that  year,  ch. 
116,  under  which  Judge  Inglis,  the  associate 
judge  who  presided  in  this  case  after  the  cir- 
cuit judge  left  the  Bench,  was  appointed,  pro- 
vides for  a  continuance  of  the  Act  of  1834, 
above  referred  to,  and  "  that  there  should  be 
appointed  for  the  Court  of  C.  P.  an  additional 
associate  judge,  who  is  declared  to  possess  all 
the  powers  now  vested  by  law  in  the  first  judge 
of  the  court."  If  the  Act  of  1839  stood  alone 
and  unconnected  with  the  Act  of  1834,  there 
would  be  some  reason  for  believing  that  the 
Legislature  intended  by  its  provisions  to  clothe 
the  judge  appointed  under  it  with  all  the  ju- 
dicial powers  possessed  and  exercised  by  the 
first  judge,  and  that  under  this  authority  he 
bad  a  legal  right  to  hold  the  Court  of  Oyer  and 
Terminer  as  the  presiding  judge  thereof ; 
though,  as  a  general  rule,  a  power  so  impor- 
tant as  that  of  presiding  at  a  trial,  where  the 
life  of  a  human  being  is  at  issue,  should  be 
clearly  and  specifically  given,  and  not  left  to 
inference  from  any  general  delegation  of  au- 
thority. 

But  when  the  two  statutes  are  considered  to- 
gether, in  order  to  give  a  proper  constructioD 
to  the  Act  of  1839.  and  they  may  be  so  consid- 
ered, for  they  are  in  parimateria,  both  seeking 
to  add  additional  legal  force  to  the  Court  of  C. 
P.,  I  think  that  great  doubts  at  least  will  be 
entertained  whetbor  the  Legislature  intended 
to  clothe  the  associate  judge  with  the  power 
claimed  for  him  by  the  counsel  for  the  people. 
All  that  can  reasonably  be  urged  under  the  Act 
of  1839  is,  that  it  created  an  additional  associ- 
ate judge  for  the  Court  of  C.  P.,  and  clothed 
him  with  the  same  powers  with  which  the  Leg- 
islature had  invested  the  associate  appointed 
under  the  Act  of  1834.  If  the  Legislature  in 
1839,  in  consequence  of  discovering  that  they 
had  not  in  1834  gone  far  enough,  and  had  not 
given  full  powers  to  the  associate  then  pro- 

WEND.  24. 


1840 


THE  PEOPLE  v.  WHITE. 


577 


vided  for,  intended  to  give  him  full  power  to 
578*]  preside  at  and  hold  the*Court  of  Over 
and  Terminer,  they  would,  beyond  all  doubt 
have  conferred  the  power  in  plain  and  explicit 
terms,  and  they  would  at  the1-  same  time  have 
raised  the  associate  appointed  under  the  Act 
of  1834  to  the  same  grade  of  power  conferred 
upon  the  additional  associate  judge.  They 
would  not  have  sought  to  do  this  by  a  general 
grant  of  powers  which  is,  at  best,  liable  to  a 
doubtful  construction.  If  the  general  grant  of 
power  by  the  Act  of  1839  authorizes  the  addi- 
tional associate  to  hold  the  Oyer  and  Terminer, 
it  confers  more  power  on  him  than  the  associ- 
ate appointed  by  the  Act  of  1834  possessed,  by 
a  fair  and  legal  construction  of  the  Act, or  than 
he  exercised  under  a  practical  construction  of 
the  Act  given  to  it  in  the  City  of  N.  Y.;  for  it 
is  understood,  that  prior  to  the  Act  of  1839,the 
associate  did  not  claim  the  power  of  holding 
or  sitting  in  the  Court  of  Oyer  and  Terminer. 
The  5th  section  of  the  Act  of  1834, in  my  opin- 
ion, conferred  upon  the  associate  appointed 
under  it  only  such  powers,  "relative  to  any  le- 
gal proceedings,"  as  were  solely  possessed  by 
the  first  judge  by  virtue  of  his  office  and  the 
statutes  of  this  State;  or, in  other  words.power 
to  do  business  at  chambers  as  a  justice  of  the 
Supreme  Court,  and  such  other  business  as  he 
could  perform  alone,  without  the  aid  of  other 
judges.  This  opinion  is  derived  mainly  from 
the  relation  in  which  the  words  conferring  the 
power  stand  to  those  which,  in  the  same  sec- 
tion, provide  that  "  Any  proceedings  com- 
menced by  one  of  said  judges  may,  in  his  ab- 
sence, be  continued,  decided  and  perfected  by 
the  other  of  the  said  judges."  The  words  "any 
proceedings"  in  the  latter  clause  of  the  section, 
evidently  refer  to  the  same  "proceedings" 
which  are  mentioned  in  the  former  clause  of 
the  section.  The  latter  clause  controls  and  lim- 
its the  general  words  of  grant  used  in  the  former 
clause,  and  confines  it  to  such  business  only 
as  each  of  the  said  judges  might  transact  singly 
by  virtue  of  his  office.  It  can  hardly  be  pre- 
tended that  one  of  these  judges,  under  the  lat- 
ter clause  of  the  5th  section,  would  be  author- 
ized to  commence  a  trial  at  the  Oyer  and  Ter- 
miner or  in  the  General  Sessions,  and  progress 
579*]  for  some  way  in  the  trial  *without  the 
presence  of  the  other,  and  then  abandon  the 
Bench  and  leave  the  other  to  finish  the  trial. 

My  opinion  in  relation  to  the  construction  to 
be  given  to  the  5th  section  of  the  Act  of  1834 
is  confirmed  and  strengthened  by  the  fact  that 
the  Legislature  in  the  6th  section  of  the  same 
Act  deemed  it  necessary,  by  specific  language, 
to  confer  upon  the  associate  judge  the  power 
to  hold  the  Court  of  General  Sessions  of  the 
Peace.  If  the  general  power  contained  in  the 
5th  section  is  as  broad  and  extensive  as  is  con- 
tended for  by  the  counsel  for  the  people,  the  6th 
section  was  entirely  unnecessary.  If  it  be  said 
that  it  was  added  by  way  of  more  abundant 
caution,  it  may  with  force  be  asked,  why  did 
not  the  Legislature  exercise  as  much  caution 
and  circumspection  in  relation  to  the  Oyer  and 
Terminer,  which  is  certainly  as  important  a 
court  as  the  other,  and  as  well  known  to  the 
public  and  the  Legislature?  A  fair,  and  as  I 
believe  a  legal  construction  of  the  two  statutes 
referred  to,  will  confine  the  powers  of  the  two 
associate  judges  to  the  Court  of  C.  P.  and  the 
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Court  of  General  Sessions,  and  such  chamber 
duties  as  could  be  performed  by  the  first  judge. 

A  construction,  regarding  the  statutes,  de- 
claring the  judges  who  may  hold  courts  as  a 
designatio  persona,  without  the  power  in  any 
other  persons  or  judges  to  hold  them  unless 
expressly  authorized  by  the  Legislature  so  to 
do,  would  be  doing  no  great  violence  to  their 
meaning,  and  would  not  be  productive  of  any 
public  injury.  But  as  the  view  I  have  taken  of 
the  Acts  of  1834  and  1839  renders  this  con- 
struction unnecessary,  I  forbear  expressing  a 
decided  opinion  upon  this  particular  point. 

The  view  I  have  taken  also  renders  it  unnec- 
sary  that  I  should  express  any  opinion  upon 
the  legal  effect  of  the  circuit  judge's  leaving 
the  Bench  during  the  progress  of  the  trial.  Such 
conduct  might  break  up  the  whole  harmony 
and  consistency  of  a  trial  by  introducing  en- 
tirely contradictory  and  conflicting  decisions, 
whereby  the  prisoner  upon  trial  might  be 
greatly  prejudiced. 

As  it  regards  the  reading  of  the  memoran- 
dum in  pencil  on  the  back  of  the  coroner's  in- 
quisition, purporting  to  be  *the  testi-  f*58O 
mony  of  Wright,  the  watchman,  I  think  the 
court  decided  correctly.  It  had  no  marks  of 
authentication  about  it  except  that  it  was  an 
indorsement  in  pencil  under  the  heading  "Wit- 
nesses." It  might  have  been  written  by  a  per- 
son not  authorized.  It  should,  at  least,  have 
had  the  signature  of  the  coroner  to  attest  its 
genuineness,  or  it  could  not  have  legally  been 
admitted  to  be  read  without  preliminary  proof 
showing  that  it  was  the  testimony  as  taken 
down  from  the  witness.  It  is  true  the  coroner 
must  be  presumed  to  have  done  his  duty  in  re- 
ducing the  testimony  of  the  witnesses  to  writ- 
ing so  as  to  have  returned  it  together  with  his 
inquisition,  but  this  he  may  have  done  upon 
another  paper  properly  authenticated  by  him; 
for  there  is  nothing  in  the  statute  requiring  the 
testimony  to  be  annexed  to  the  inquisition  re- 
turned. I  do  not  believe  it  was  necessary  that 
the  deposition  should  have  been  subscribed  by 
the  witness,  because  I  find  nothing  in  the  stat- 
ute requiring  it.  But  at  the  same  time  there 
would  be  a  degree  of  looseness  in  admitting 
such  a  paper  to  be  read  without  some  marks  of 
authentication,  in  all  of  which  the  writing  is 
deficient.  It  was  no  part  of  the  inquisition. 
That  was  complete  without  it;  for  the  finding 
of  the  jury  is  subscribed  by  them  and  by  the 
coroner,  but  their  names  nowhere  appear  so  as 
to  authenticate  the  writing  in  question.  There 
is  nothing  in  the  circumstance  that  this  writ- 
ing was  found  in  the  clerk's  office  with,  and 
indorsed  upon,  the  inquisition  which  entitles 
it  to  be  read  without  preliminary  evidence. 

The  first  count  of  the  indictment  charges  the 
crime  to  have  been  committed  "of  malice  afore- 
thought and  from  a  premeditated  design  to  ef- 
fect the  death  of  the  person  killed."  The  court 
charged  that  under  this  count  (the  second  hav- 
ing been  entirely  excluded  from  their  consid- 
eration) the  jury  might  convict  the  prisoner  of 
the  offense  described  in  either  the  1st  or  3d 
subdivisions  of  the  5th  section  of  the  Revised 
Statutes.  2R.  S.,  657. 

Since  the  decision  in  the  case  of  People  v. 
Enoch  by  this  court,  13  Wend.,  159,  no  doubt 
can  be  entertained,  that  a  common  law  indict- 
ment, charging  the  offense  to  have  been  com- 
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milled  of  malice  aforethought,  simply,  would 
58 1*1  be  good  for  either  *of  the  offenses  de- 
scribed in  the  1st  or  2d  subdivision  of  the  sec- 
tion. Had  the  indictment  in  question  been  so 
drawn,  and  without  the  additional  words  con- 
tained in  the  statute,  "with  a  premeditated  de- 
sign," etc.,  no  doubt  could  be  entertained  that 
tlie  charge  of  the  court  to  the  jury  would  have 
been  correct,  and  the  conviction  would  have 
been  good  under  the  count.  The  error  in  the 
charge  arises  from  regarding  the  count  as  drawn 
as  equivalent  to  a  count  according  to  the  forms 
used  at  common  law, where  the  words  "of  mal- 
ice aforethought"  were  used  to  describe  the 
malice  or  intent  with  which  the  crime  was  com- 
mitted. The  words  "malice  aforethought  "em- 
brace both  express  and  implied  malice;  not  so 
of  the  words  "a  premeditated  design  to  take 
the  life  of  the  person  killed,"  used  in  the  stat- 
ute. They  are  not  equivalent  expressions.  The 
one  describes  express  malice,  which  Blackstone 
defines  to  be  "  where  one,  with  a  sedate,  delib- 
erate mind  and  formed  design,  doth  kill  an- 
other." 4  Bl.  Com.,  199.  The  other  embraces 
not  only  express  malice,  but  also  that  malice 
which  is  to  be  inferred  from  the  act  of  killing, 
but  where  there  is  a  total  absence  of  a  deliber- 
ate and  formed  design  to  kill  the  particular 
individual  who  came  to  his  death  by  the  act 
complained  of. 

Although  an  indictment  at  common  law 
would  have  been  good,  yet  it  by  no  means  fol- 
lows that  the  count  in  question  is  good.  I  re- 
gard  the  count  in  this  indictment  as  equivalent 
i  all  respects  to  one  which  should  charge  the 
murder  to  have  been  committed  "  from  a  pre- 
meditated design  to  effect  the  death  of  the  per- 
son killed,"  following  the  language  of  the  stat- 
ute, without  the  addition  of  the  words  "of  his 
malice  aforethought."  Such  a  count  would 
most  clearly  be  good  for  the  offense  described 
in  the  1st  subdivision  of  the  statute,  and  yet  it 
will  hardly  be  pretended  that  it  would  support 
the  charge  of  the  judge  in  this  case,  and  uphold 
the  conviction,  for  an  offense  which,  so  far  as 
I  have  been  able  to  discover  from  the  evidence, 
comes  entirely  within  the  offense  described  in 
the  2d  subdivision  of  the  statute,  if  it  be  mur- 
der at  all.  The  .words  "and  from  a  premedi- 
tated design  to  effect  the  death  of  the  said  Peter 
Fitzpatrick,"  used  in  this  indictment,  have  a 
582*]  restraining  and  qualifying  effect  *upon 
the  words  "of  his  malice  aforethought,"  which 
precede  them.  They  limit  and  control  their 
meaning  so  as  to  give  to  them  the  effect  of  de- 
scribing express  malice.  I  think  the  error  of 
the  court  below  upon  this  point  arises  from 
their  regarding  the  words  "and  from  a  pre- 
meditated design  "  as  an  interpolation,  without 
any  qualifying  effect ;  and  that  they  might  be 
stricken  out  without  changing  the  meaning  of 
the  indictment. 

Tne  principal  reason  assigned  in  the  case  of 
Enoch,  for  holding  the  common  law  indictment 
good,  is  that  the  statute,  as  far  as  it  goes,  sim- 
ply defined  the  crime  of  murder  as  it  existed  at 
common  law,  and  is,  therefore,  declaratory. 
But  there  is  nothing  in  that  case  which  goes  to 
show  that  where  a  specific  intent  and  formed 
design  is  charged  in  the  indictment,  the  pris- 
oner can  be  convicted  upon  proof,  where  mal- 
ice is  merely  implied  from  the  fact  of  killing. 
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Indeed, the  law  always  requires  the  allegations 
in  the  indictment  which  are  of  substance  to  be 
proved.  In  criminal  proceedings  intent  is  al- 
ways of  substance.  Chitty  says  in  his  Or.  Law, 
Vol.  III.,  p.  1098,  on  the  subject  of  burglary, 
if  the  particular  intent  be  averred,  it  must  be 
proved  as  laid.  If  not,  it  is  fatal.  Suppose,  at 
at  commou  law,  an  indictment  to  charge  a 
murder  to  have  been  committed  of  malice  afore- 
thought, and  "  with  a  sedate  and  deliberate 
mind  and  formed  design  to  take  the  life  of  the 
person  killed,"  using  the  language  which 
Blackstone  used  to  define  express  malice,  words 
equivalent  to  those  used  in  the  1st  subdivision 
of  our  statute,  could  the  person  thus  indicted 
be  convicted  of  an  offense  where  there  was  no 
express  malice,  no  intention  to  take  the  life  of 
any  particular  individual  ?  I  think  not,  for  that 
would  be  convicting  the  prisoner  of  an  offense 
with  which  he  did  not  stand  indicted.  You 
might  as  well  convict  a  prisoner  of  the  offense 
of  killing  B,  when  he  had  been  indicted  for  the 
killing  of  A.  Regarding  the  first  count  of  the 
indictment  as  describing  the  particular  offense 
which  the  prisoner  was  called  upon  to  answer, 
the  court  were  clearly  wrong  in  directing  the 
jury  that  they  might  find  him  guilty  of  an  of- 
fense described  in  the  3d  subdivision  of  the 
statute.  It  was  an  offense  which  he  was  not 
called  *upon  to  defend  himself  against  [*583 
under  the  first  count.  And  I  think  this  view  is 
clearly  borne  out  by  the  cases  cited  on  the  argu- 
ment, and  particularly  by  the  case  of  Regina 
v.  Dean,  4  Lond.  Jur.,  364,  decided  in  the 
Court  of  Q.  B.,  in  1840. 

It  is  possible  the  conviction  might  have  been 
upheld  in  this  case,  under  the  second  count  in 
the  indictment,  had  not  that  count  been  en- 
tirely excluded  from  the  consideration  of  the 
jury  by  the  court.  I  am  of  opinion  that  the 
second  count  was  good  according  to  the  law 
laid  down  in  the  opinion  of  Judge  Bronson  in 
the  case  of  People  v.  Rector,  19  Wend.,  606, 
where  he  says:  "  If  a  man  assault  another  with 
intent  to  do  him  bodily  injury  and  death  ensues, 
malice  sufficient  to  constitute  murder  will  be 
presumed, if  the  act  be  of  such  a  nature  as  plain  - 
ly  and  in  the  ordinary  course  of  events  must 
put  the  life  of  the  party  in  jeopardy.  This 
doctrine  (he  remarks)  will  be  found  in  every 
book  which  treats  of  the  crime  of  homicide, 
and  it  is  now  a  part  of  our  statute  law,  though 
expressed  in  different  words. "  He  then  cites 
the  language  of  the  2d  subdivision  of  the  5th 
section  of  the  Revised  Statutes,  as  above  re- 
ferred to, as  sustaininghis  position.  His  remarks 
were  pertinent  to  the  case  then  under  consid- 
eration. The  killing  in  that  case  was  by  beat- 
ing an  individual  with  the  bar  of  a  door,  an 
unusual  and  dangerous  instrument, with  which 
to  beat  a  man.  If  the  judge's  opinion  be  law, 
I  think  the  count  was  good  and  might  have 
been-  retained  and  the  case  submitted  to  the 
jury  under  it,  though  the  judge's  opinion  does 
not  exactly  square  with  mine  in  relation  to  the 
construction  which  should  be  given  to  the  2d 
subdivision  of  the  statute.  I  had  supposed  that 
the  circumstances  of  such  a  case  as  is  men- 
tioned by  the  judge,  would  be  evidence  of  a 
formed  and  deliberate  design  to  kill  the  par- 
ticular individual  who  was  assaulted  and  beat- 
en. If  one  shoot  a  gun  at  another,  It  is  evi- 
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dence  of  such  design.  So  if  he  strike  with  a 
weapon  which  would  "plainly,  and  in  the 
ordinary  course  of  events,  put  the  life  of  the 
person  in  jeopardy."  The  2d  subdivision  of  the 
statute,  I  think,  embraces  an  entirely  different 
584*]class  of  cases:  as  where  one  shoots  *into 
a  crowd,  or  throws  a  deadly  missile  into  a 
throng,  or  thrusts  about  in  a  crowd  with  an  in- 
strument which  he  has  good  reason  to  believe 
will  produce  death  to  some  one,  he  cares  not 
who.  Where  there  is  an  unlawful  beating  with 
an  unusual  instrument,  and  the  intention  to 
kill  is  not  evident  from  the  circumstances,  I 
suppose  the  case  comes  within  the  10th  or  12th 
section  of  the  statute,  2  R.  S.,  661,  in  relation 
to  manslaughter,  and  would  constitute  that 
crime.  But  whether  the  count  was  good  or  bad, 
it  having  been  entirely  withdrawn  from  the 
consideration  of  the  jury,  it  cannot  now,  in 
my  opinion,  be  pressed  before  the  court  for  the 
purpose  of  upholding  the  conviction.  The 
prisoner  was  convicted  upon  the  first  count  un- 
der an  erroneous  charge  from  the  court  in  re- 
lation to  the  law  of  the  case;  and  there  being 
great  doubt  whether,  upon  the  facts  he 
should  not  have  been  convicted  of  manslaugh- 
ter instead  of  murder,  I  cannot  consent  that 
this  count  should  be  raised  up  to  sustain  his 
conviction. 

In  relation  to  the  other  branch  of  the  judge's 
charge,  in  the  naked  and  unqualified  manner 
in  which  it  comes  to  us,  I  am  of  opinion  it  was 
calculated  to  prejudice  the  prisoner  and  take 
from  him  the  advantage  of  such  reasonable 
•doubts  as  existed  in  his  case.  It  was  certain- 
ly, in  the  unqualified  manner  in  which  it  is 
spread  out  upon  the  bill  of  exceptions,  equiva- 
lent to  telling  the  jury  that  the  want  of  evi- 
dence of  good  character  on  the  part  of  the  pris- 
oner was  evidence  of  positively  bad  character, 
and  gave  the  prosecution  the  ad  vantage  of  that 
bad  character,  which  they  could  not  be  per- 
mitted to  show  by  positive  testimony. 

On  a  view  of  the  whole  case,  I  think  the 
judgment  below  should  be  reversed,  and  the 
prisoner  remanded  for  a  new  trial. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Couit  (22  being  present),  with  the  exception  of 
one  Senator,  voted  in  the  affirmative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  a  new  trial  ordered. 

Reversing— 22  Wend.,  167. 

Court  of  O.  &  T.— Judges,  powers  and  jurisdiction  of. 
Cited  in— 3  Hill,  439.  n.;  47  N.  Y..  333 ;  1  Park..  623. 

Officer  de  facto— Validity  of  act*  of.  Cited  in— 5 
Hill,  630 ;  1  Denio,  579 ;  3  Denio,  397 ;  8  N.  Y.,  89 :  23  N, 
Y.,  296 ;  68  N.  Y.,  279  (23  Am.  Rep.,  171( ;  76  N.  Y.,  238; 
88  N.  Y..  250 ;  5  Lans.,  63,  64 ;  1  Hun,  273 :  6  Hun,  145; 
29  Hun.  517 :  14  Barb.,  289 ;  38  Barb.,  65  ;  49  Barb.,  12; 
60  Barb.,  248 :  2  T.  &  C.,  459  ;  4  T.  &  C.,  a5  ;  45  How. 
Pr.,  112;  65  How.  Pr.,  370;  1  Daly,  110;  16  Wall.,  519  ; 
1  Dill.,  136;  29  Gal.,  485 ;  13  Kan.,  475  :  10  Mich..  255  : 
12  Minn.,  545 ;  33  N.  J.  L,,  201 :  9  Am.  Rep.,  422, 430  (38 
Conn.,  466). 

Murder—  Indictment  for  —  Premeditated  design. 
Disapproved— 2  Park.,  606, 630. 

Commented  on— 10  N.  Y.,  141;  157. 

Cited  in-7  N.  Y.,  394 ;  37  N.  Y.,  418 ;  53  N.  Y.,  180 
(13  Am.  Rep..  503);  80  N.  Y.,  514 ;  5  Trans.  App.,277  ; 
4  Abb..  N.  S.,  73;  1  Park.,  355  ;  3  Park..  382. 

Good  character— Prisoner  need  not  give  evidence  of. 
Cited  in-53  N.  Y.,  475 ;  1  Park.,  152  :  6  Park.,  125. 

Prisoner—  When  life  involved,  cannot  waive  rights. 

Cited  in-3  Hun,  281 ;  5  T.  &  C.,  447. 

Also  cited  in— Edm.,  220 ;  36  Super.,  17. 
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Where  a  bill  in  chancery  is  dismissed  for  want  of 
jurisdiction,  an  order  prohibiting:  the  complainant 
from  again  litigating  the  subject-matter  of  the  bill 
will  not  be  made  on  the  ground  that  it  had  been 
passed  upon  by  the  Chancellor  and  decided  against 
the  complainant. 

A  PPEAL  from  chancery.  The  appellant  filed 
jQ.  a  bill  in  chancery  to  obtain  an  injunction 
against  the  diversion  of  a  water  course  by  the 
respondent.  The  cause  was  heard  on  plead- 
ings and  proofs  by  the  Vice- Chancellor  of  the 
Second  Circuit,  who  decreed  an  injunction. 
On  an  appeal  to  the  Chancellor,  the  decree  of 
the  Vice- Chancellor  was  reversed,  and  the  com- 
plainant's bill  dismissed  with  costs.  But  the 
Chancellor  added  a  clause  precluding  the  com- 
plainant from  again  litigating  the  question 
whether,  previous  to  the  filing  of  the  bill,  the 
defendant  had  actually  diverted  the  water. 
See  the  case,  the  opinion  of  the  Chancellor, 
and  the  substance  of  the  decree  in  6  Paige, 
435,  et  seq.  The  complainant  appealed  to  this 
court.  The  cause  was  argued  here  by, 

Mr.  S.  Stevens,  for  appellant. 

Mr.  M.  T.  Reynolds,  for  respondent. 

After  advisement,  an  opinion  was  delivered 
by  Mr.  Justice  Bronson,  concurring  with  the 
Chancellor,  that  the  bill  was  properly  dis- 
missed, but  concluding  as  follows : 

"  Considering  this  a  most  unreasonable  liti- 
gation on  the  part  of  the  complainant,  and  not 
finding  upon  the  points  submitted  by  his  coun- 
sel another  question,  which  was,  however, 
mentioned  on  the  argument,  I  was  at  first  in- 
clined to  the  opinion  that,  the  decree  should  be 
affirmed  throughout.  But  on  turning  my  at- 
tention more  particularly  to  the  form  of  the 
decree,  I  think  it  requires  some  modification. 
*Although  the  right  of  the  complain-  [*586 
ant  to  sue  at  law  is  saved,  he  is  precluded  from 
again  litigating  the  question,  whether  there 
has  been  any  diversion  of  the  water  which  had 
been  accustomed  to  flow  through  his  aqueduct. 
Now,  while  I  agree  with  the  Chancellor  and 
the  Vice-Chancettor,  that  the  weight  of  evidence 
is  with  the  defendant  upon  that  point,  and  al- 
though I  would  be  very  willing  to  conclude 
the  complainant  from  the  further  agitation  of 
the  question,  if  I  could  see  the  way  clear  for 
doing  so,  I  have  been  unable  to  discover  any 
principle  upon  which  we  can  safely  arrive  at 
that  result.  When  the  bill  is  dismissed  for 
want  of  jurisdiction,  we,  in  effect,  say  to  the 
party,  '  We  will  not  listen  to  your  complaint; 
it  belongs  to  another  forum  ;  go  to  the  proper 
court  and  litigate  the  matter  there.'  There  is 
an  apparent  incongruity  in  dismisaing  the  bill 
for  want  of  jurisdiction,  and  at  the  same  time 
making  a  decree  which  concludes  the  party  as 
to  any  portion  of  the  merits  of  the  controversy 
when  he  resorts  to  the  proper  forum  for  re- 
dress. 

The  decree  does  not  show  on  what  particu- 
lar ground  the  Chancellor  proceeded  ;  but  as 
my  opinion  rests  on  the  ground  that  the  bill 
should  be  dismissed  for  want  of  jurisdiction, 
I  think  the  decree  of  the  Chancellor  should  be 
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so  modified  as  not  to  prejudice  the  complain- 
ant's right  to  sue  at  law  for  the  redress  of  the 
injury  of  which  he  complains." 

The  members  of  the  court  unanimously  con- 
curring in  the  conclusion  of  Mr.  J.  Bronson, 
the  decree  of  the  Chancellor  was  modified  accord 
ingly. 

Modifying-6  Paige,  435. 

Cited  in-5  Hun,  21 ;  50  Barb.,  319 ;  24  How.  U.  S., 
579. 


587*]  "HUMBERT  ET  AL.,  Appellants. 

AND 

THE  RECTOR,  CHURCH-WARDENS  & 
VESTRYMEN  OF  TRINITY  CHURCH 
IN  THE  CITY  OF  NEW  YORK,  lie 

spondents. 

Statute  of  Limitations  as  a  Bar  in  Equity  on  a 
Bill  for  Settlement  of  Boundaries — Where  the 
Jurisdiction  is  Concurrent,  Time  is  a  Bar — 
In  Cases  Exclusively  Equitable,  the  Statute, 
Generally  Permitted  to  Prevail — Exceptions — 
Adverse  Possession — What  Essential  to — Pos- 
session Wit/tout  Claim  of  Right  Inures  to  the 
Benefit  of  the  True  Owner — Tenant  in  Com- 
mon, Presumed  to  Hold  for  Himself  and 
Co-tenants — Such  Presumption  may  be  Re- 
butted— Ouster — Fraud  nor  Ignorance  will  Ex- 
cuse Neglect  of  Owner  to  Bring  Action — Con- 
structive Adverse  Possession — Color  of  Title. 

The  Statute  of  Limitations  may  be  interposed  as 
a  bar  to  relief  inequity  on  a  bill  filed  for  the  settle- 
ment of  boundaries  between  adjoining  tracts  of  land 
alleged  to  be  confused,  and  praying  a  discovery,and 
also  for  an  account  as  between  tenants  in  common, 
the  same  as  it  may  be  insisted  on  at  law  in  an  action 
of  ejectment  or  of  account,  on  the  principle  that 
where  the  jurisdiction  of  the  courts  is  concurrent, 
time  is  as  absolute  a  bar  in  one  court  as  in  the  other. 
Where,  from  the  face  of  the  bill,  it  appears  that  the 
Statute  of  Limitations  has  attached,  and  that  the 
complainant  has  failed  to  bring  himself  within  any 
of  its  exceptions,  the  defendant  may  demur,  and  is 
not  bound  to  plead  the  statute. 

Even  in  cases  of  exclusive  equitable  cognizance, 
the  Statute  of  Limitations  is  generally  permitted  to 
prevail  in  equity  as  well  as  at  law,  on  the  principle 
of  analogy;  but  there  are  exceptions  (besides  those 
enumerated  in  the  statute),  such  as  frauds,  trusts, 
etc.,  in  which  the  court  exercises  its  discretion  in 
permitting  the  defense. 

A  naked  possession  of  land,  unaccompanied  by  a 
claim  of  right,  never  constitutes  a  bar,  but  inures 
to  the  benefit  of  the  true  owner. 

So  if  a  man  have  title  as  tenant  in  common,  and 
be  in  possession,  he  is  presumed  to  hold  for  himself 
and  his  co-tenants:  but  such  presumption  may  be 
rebutted  by  proof  of  acts  or  declarations,  indicate 
ing  an  intention  to  exclude  his  co-tenants,  such  as  a 
disavowal  of  his  holding  as  a  tenant  in  common; 
and  if  he  in  fact  keeps  out  his  co-tenants,  such  acts 
and  declarations  constitute  an  ouster,  and  his  pos- 
session from  that  time  becomes  adverse  within  the 
meaning  of  the  statute. 


Neither  fraud  In  obtaining  nor  continuing  the  pos- 
session  or  knowledge  on  the  part  of  the  tenant,  that 
his  claim  is  unfounded,  wrongful  and  fraudulent, 
will  excuse  the  negligence  or  the  owner  in  not 
bringing  his  action  within  the  prescribed  period  ; 
nor  will  his  ignorance  of  the  injury,  until  the  stat- 
ute has  attached,  excuse  him,  though  such  injury 
was  fraudulently  concealed  by  the  contrivance  of 
the  wrong-doer. 

A  possession  to  be  adverse,  must  be  inconsistent 
with  the  title  of  the  claimant  who  is  out  of  posses- 
sion ;  it  must  be  accompanied  with  a  claim  of  title, 
exclusive  of  the  rights  of  all  others:  and  must  be 
definite,  notorious,  and  continued  for  the  period  of 
20  years. 

Where  there  is  an  actual  occupation  of  premises, 
an  oral  claim  is  sufficient  to  sustain  the  defense  of 
adverse  possession ;  it  isonly  where  a  constructive 
adverse  possession  is  relied  upon,  that  the  claim 
must  be  rounded  on  color  of -title  by  deed  or  other 
documental  semblance  of  right. 

Citations— Story,  Eq.  PI.,  sees.  484,  503 ;  2  R.  8., 
221,  sees.  5, 16, 2d  ed.:  238.  pt.  3,  eh.  5,  tit.  2:  L'«5,  sees.  24, 
294 ;  5  Barn.  &  C.,  149;  7  Dowl.  &  R..  729 ;  2  Meriv..  171, 
357;  2  Jac.  &  W.,  139,  140,  142.  155;  20  Johns.,  33:  5 
Wend.,  30;  17  Wend.,  202:  2  Munf..  511:  3  Murph., 
115,  118,  273,  278.  539;  4  Bligh,  P.  C.  (old  series).  1- 
125;  3  R.  S.  App.  p.  706,  n;  9  Wend.,  377.  511.  515;  7 
Wend..  152;  8  Cow.,  589;  Plowd,  Com..  371 :  1  Irish 
T.  R.,  332,  340;  Turn.  &  R.,  107.  118;  Doug..  654;  ft 
Wh.,  497;  2  Grab.  Hist.  U.  S..  255:  Smith,  Hist.  N. 
Y.,  4-124;  Act,  Oct.  29,  1683;  Act.  Nov.  2,  1683; 
Matt.  Pres.  Ev.,  310.  311 ;  19  Johns..  372 ;  1  R.  S.,  739. 

A  PPEAL*  from  Chancery.The  appel-[*588 
Ii  lants,  in  June,  1834,  filed  their  bill  before 
the  Vice- Chancellor  of  the  First  Circuit,  to  settle 
the  boundaries  of  certain  lands  in  the  City  of 
N.  Y. ,  owned  respectively  by  the  appellants 
and  the  respondents,  alleged  to  adjoin  each 
other;  and  also  to  take  an  account  between 
them  of  certain  other  lands  alleged  to  be  held 
by  the  parties  as  tenants  in  common.  The  ap- 
pellants state  in  their  bill  that  Anneke  Jans 
Bogardus,  their  ancestor,  being  seised  of  two 
tracts  of  land  in  the  City  of  N.  Y.,  one  called 
the  Dominie's  Hook, containing  about  130  acre* 
of  land,  and  the  other  the  Dominie's  Bowery, 
containing  about  62  acres,  on  or  about  Jan.  29, 
1663,  made  her  last  will  and  testament,  where- 
by she  devised  to  her  children  and  grandchil- 
dren all  her  real  estate,  and  died  in  the  latter 
part  of  the  same  year;  that  the  appellants  are 
the  lineal  descendants  of  Anneke  Jans  Bogar- 
dus, and  heirs  at  law  in  the  line  of  descent 
from  William  Bogardus  and  Sarah  Roeloff  or 
Roeloffson,  two  of  the  children  and  devisee* 
of  Anneke  Jans  Bogardus,  and  that  there  are 
a  large  number  of  persons  besides  themselves 
standing  in  the  relation  of  descendants  of  An- 
neke Jans  Bogardus,  who  are  entitled  to  shares 
and  portions  of  the  real  estate  devised  by  her, 
but  that  they  are  unable  to  give  a  complete 
list  or  schedule  of  her  living  descendants,  and 
that  the  bill  is  filed  in  behalf  of  themselves 
and  such  others  of  her  legal  descendants  as 


NOTE.—  Advene  possession  — 1.  Claim  of  title— 2. 
Tenants  in  comrwm— 3.  Religious  corporations. 

1.  Possession  nit  hi  nit  claim  of  title  is  not  adverse, 
but  is  deemed  the  possession  of  the  owner.  See 
Jackson  v.  Sharp.  9  Johns.,  163,  note.  See.  also,  Be- 
dell v.  Shaw,  59  N.  Y..  46;  Lovell  v.  Frost.  44  Cal., 
471 ;  Peper  v.  O'Dowd,39  Wis.,  538 ;  Indianapolis  etc. 
Co.  v.  Ross.  47  Ind.,  25 :  Bradley  v.  West,  60  Mo.,  33 ; 
Plimpton  v.  Converse,  44  Vt.,  158;  Crispen  v.  Hara- 
avan,  50  Mo.,  530 :  Farish  v.  Coon,  40  Cal., 33 ;  Robin- 
son v.  Sherwin,  36  Vt.,  69:  Johnson  v.  Gorham,  38 
Conn..  513. 

Tenants  in  common— Ouster. 

A  tenant  in  common  may  oust  his  co-tenant  and 
acquire  title  through  adverse  possession.  Jackson  v. 
Tihbits.  9  Cow.,  341 ;  Brackett  v.  Norcross,  1  Greenl., 
89 :  M.-haffy  v.  Dobbs.  9  Watts,  363 ;  Law  v.  Patter- 
son, 9  Watts,  &  Serg.,  184 ;  Bigelow  v.  Jones,  10  Pick., 
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161 ;  Johnson  v.  Toulmln,  18  Ala,, 50 ;  Peeler  v.  Guil- 
key,  27  Tex..  355:  Linker  v.  Benson,  67  N.  C..  160; 
Thomas  v.  Pickering.  13  Me..  337 ;  Nichols  v.  Smith, 
22  Pick..  316 ;  Home  v.  Howell,  46  Ga.,  9 ;  Jeffers  v. 
Radcliffe.  10  N.  H..  242 ;  Jewett  v.  Stockton.  3  Yerg., 
492 ;  Phillips  v.  Gregg,  10  Watts.  158 :  Wood  v.  Phil- 
lips. 43  N.  Y..  152 ;  Goeway  v.  UriR,  18  111.,  238 ;  Bow- 
en  v.  Preston,  48  Ind.,  367 ;  Wartleld  v.  Lindell.  38 
Mo..  561;  Abercrombie  v.  Baldwin.  15  Ala.,  363; 
Seaton  v.  Son,  32  Cal..  481 ;  Hodtfdon  v.  Shannon,  44 
N.  H..  572 ;  Leach  v.  Beattie,  33  Vt.,  195 ;  Clymer  v. 
Dawkins.  44  U.  8.  (3  How.).  674:  Harpending  v. 
Dutch  Church.  41  U.  8.  (16  Pet.,  455) :  Cummings  v. 
Wyman,  10  Mass.,  464;  Northrop  v.  Wright,  ante  p. 
221,  note. 

3.  A  religious  corporation  man  acquire  through  ad- 
verse wowewnVw.  Bog-ardus  v.  Trinity  Church,4  Paifl-e, 
178 ;  Bogardus  v.  Trinity  Church,  4  Sandf.,  ch.,  633. 
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shall  come  in  and  contribute  to  the  expenses 
of  the  suit.  They  then  allege,  that  in  Nov., 
1705,  the  defendants  obtained  a  grant  from 
Edward  Lord  Cornbury,  then  Governor  of  the 
Province  of  N.  Y.,  of  a  tract  of  land  in  the 
•City  of  N.  Y.,  called  successively  the  Duke's 
farm,  the  King's  farm  and  the  Queen's  farm, 
and  of  a  certain  other  tract  called  the  Queen's 
garden;  the  first  being  described  as  bounded 
on  the  east  partly  by  Broadway,  partly  by  the 
common  and  partly  by  the  swamp,  and  on  the 
west  by  the  Hudson  River;  and  the  second  tract 
being  described  as  situate  on  the  south  side  of 
the  church-yard  of  Trinity  Church,  and  as 
fronting  to  Broadway  on  the  east,  and  extend- 
ing to  low  water  mark  upon  Hudson's  River 
on  the  west.  They  allege  that  the  Corporation 
589*]  of  Trinity  Church,  *at  the  time  of  ap- 
plying for  the  above  grant,  were  fully  aware 
and  knew  that  the  property  contained  in  the 
grant  did  not  embrace  any  part  of  the  Domi- 
nie's Hook  and  Dominie's  Bowery,  but  that  in 
their  petition  for  the  grant  they  purposely  and 
fraudulently  left  the  northern  boundary  of  the 
premises  to  be  covered  by  the  grant  unde- 
scribed  and  unfixed,  to  the  end  and  with  the 
intent  to  avail  themselves  of  that  circumstance 
afterwards  for  extending  their  occupancy,  un- 
der color  of  such  grant,  to  other  lands  not 
properly  included  therein,  but  of  which  in  the 
circumstances  of  the  times  they  might  be  able 
to  obtain  some  kind  of  possession,  and  thus  if 
possible  to  make  title  by  occupancy  and  lapse 
of  time  against  the  owners  of  the  lands  so  to 
be  wrongfully  occupied  as  aforesaid.  They 
charge  that  any  possession  which  the  Corpora- 
tion may  at  any  period  have  taken  or  held  of 
the  Hook  and  Bowery  (except  so  far  as  legal- 
ized by  a  certain  conveyance  obtained  by  them 
from  one  Cornelius  Bogardus,  as  afterwards 
more  particularly  set  out)  was  taken  and  held 
under  color  or  pretense  of  Governor  Cornbury's 
grant,  but  with  full  knowledge  that  the  same 
was  not  thereby  authorized.  They  allege  that 
at  the  time  of  Governor  Cornbury's  grant,  the 
tracts  called  the  Hook  and  Bowery  were  in  the 
actual  seisin  and  possession  of  the  Bogardus 
family  or  some  of  them,  under  claim  of  full 
legal  title  and  ownership  to  every  part  there- 
of, and  that  from  that  period  to  about  the  year 
1785,  various  members  of  the  family  were  in 
the  actual  use  and  enjoyment  of  different  parts 
of  the  property  under  claim  of  title  to  the 
whole  in  behalf  of  themselves  and  their  co- 
heirs. They  then  allege  that,  prior  to  the  Rev- 
olutionary War,  Trinity  Church  commenced 
making  encroachments  upon  the  Hook  and 
Bowery,  by  taking  possession  of  portions  there- 
of in  pursuance  of  their  original  design,  and 
resorted  to  various  means  for  that  purpose 
(particularly  alluded  to  in  the  opinion  of  Mr.  J. 
Cowen,  delivered  in  this  cause).  That  this 
system  of  aggression  was  continued  until  1785, 
when  the  Corporation  induced  one  Cornelius 
Bogardus  (who  before  and  since  the  Revolu- 
tionary War  was  in  possession  of  part  of  the 
Bowery,  claiming  title  to  it  and  the  Hook,  for 
himself  and  his  co-heirs)  to  sell  his  birthright 
59O*J  in  the  family  *estates  for  £700.  and  he 
accordingly  conveyed  to  the  Corporation  all 
his  individual  share  in  the  two  tracts  called  the 
Dominie's  Hook  and  the  Dominie's  Bowery: 
that  on  receiving  such  conveyance,  the  Cor- 
WKND.  24. 


poration  were  let  into  the  general  and  unre- 
strained possession  of  large  portions  of  the  Bo- 
gardus lands,  and  thereby  became  seised  and 
possessed  of  the  lands  as  tenants  in  common 
with  all  such  rightful  heirs  and  owners  thereof, 
who  had  not  parted  with  their  undivided  inter- 
ests in  the  same;  and  in  this  manner  and  rela- 
tion continued  to  occupy  the  lands  from  1785 
until  the  filing  of  the  bill  in  1834.  (For  a  fur- 
ther detail  of  the  matters  set  forth  in  the  bill, 
the  opinion1  of  Mr.  J.  Cowen  is  again  referred 
to.) 

To  this  bill  the  respondents  demurred  :  1. 
Because  the  parcels  of  land,  portions  of  the 
Hook  and  Bowery  alleged  to  be  in  their  posses- 
sion are  not  set  forth  ;  2.  That  the  complain- 
ants do  not  set  forth  the  share  of  the  lands  to 
which  they  claim  to  be  entitled  to;  3.  That  the 
complainants  show  no  title  in  equity  to  call 
upon  the  defendants  touching  the  matters  set 
forth  in  the  bill;  that  it  is  not  pretended  that 
the  complainants  or  their  ancestors  have  been 
in  possession  at  any  time  since  1785 ;  4.  That 
it  is  not  shown  that  any  action  at  law  has  been 
brought  by  the  complainants,  or  that  any  im- 
pediment exists  to  such  action;  5.  That  the  bill 
is  defective  for  want  of  necessary  parties,  ap- 
parent from  the  bill  itself;  and  6.  That  the  bill 
does  not  present  a  case  entitling  the  complain- 
ants to  discovery  or  relief. 

The  cause  was  brought  to  a  hearing  before 
the  Hon.  William  T.  McCoun,  Vice-Chan- 
cellor of  the  First  Circuit,  who  made  an  order 
allowing  the  demurrer,  but  giving  leave  to  the 
complainants  to  amend  their  bill,  by  showing 
what  lands  claimed  by  them  are  in  the  posses- 
sion of  the  defendants  ;  how  the  complainants 
are  entitled  to  the  same,  whether  by  descent  or 
otherwise,  and  setting  forth  their  respective 
shares  and  interests  therein.  From  this  decree 
the  complainants  below  appealed  to  the  Chan- 
cellor, who,  May  28,  1838,  affirmed  the  decree 
allowing  the  demurrer,  and  dismissed  the  bill. 
See  the  opinion  of  the  Chancellor,  7  Paige,  195. 
From  the  decree  of  the  Chancellor,  *the  [*591 
complainants  below  appealed  to  this  court, 
where  the  cause  was  argued  by, 

Messrs.  H.  G.  Warner  and  G.  Wood,  for 
appellants. 

Messrs.  B.  F.  Butler  and  D.  B.  Ogden. 
for  respondents. 

Points  on  the  part  of  the  appellants. 

I.  The  complainants  are  entitled  to  relief 
under  two  general  heads  of  equity:  1.  To  set- 
tle and  adjust  the  boundaries  which  have  been 
fraudulently  confused  and  encroached  upon  by 
the  defendants,  their  tenants  in  common,  who 
own  in  severally  the  adjacent  premises,  and 
whose  duty  it  was,  as  such  tenants  in  common 
and  adjacent  owners  in  severally,  to  preserve 
the  boundaries  and  landmarks  distinct.    House 
v.  Barker,  8  Bro.  P.  C.,  180  ;  Kiresty  v.  Far- 
ren,  2  Ves.,  414  ;  Norris  v.  Leneve,  3  Atk.,  83; 
Acton  v.  Ld.  Exeter,  6  Ves.,  293  ;  1  Story,  Eq. 
Jur.,  574.     2.  To  have  an  account  against  the 
defendants  as  their  tenants  in  common  of  rents 
and  profits. 

II.  It  does  not  appear  by  the  bill,  so  as  to 
warrant  a  demurrer,  that  the  complainants  are 
barred  of  their  claim  by  lapse  of  time.because, 
1.  They  have  been  tenants  in  common  with  the 
defendants  since  1785 ;  and  the  possession  of 
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one  tenant  in  common  is  in  law  the  possession 
of  the  other.  2.  The  facts  and  circumstances 
set  forth  in  the  bill  are  such  as  to  disavow  the 
presumption  of  a  conveyance  from  the  com- 
plainants to  the  defendants  of  their  undivided 
interests,  or  of  an  ouster  and  ad  verse  possession, 
viz.:  the  circumstances  of  fraud  set  forth  in 
the  bill  ;  the  repeated  setting  up  by  the  defend- 
ants of  their  title  under  Bogardus ;  the  legal 
disability  of  the  defendants  to  acquire  their  in- 
terest by  purchase,  and  a  fortiori  to  acquire 
them  by  operation  of  law.  Livingston  v.  Peru 
Iron  Co.,  9  Wend.,  511  ;  Jackson  v.  Andrews, 
7  Id.,  152  ;  Jackson  v.  Frost,  5  Cow.,  349. 

III.  The  premises  claimed  are,  under  the 
circumstances,  sufficiently  described  in  the  bill 
592*]  of  complaint,  because,  1.  *The  ancient 
description  is  fully  given,  the  title  being  an 
ancient  one,     2.  The  reason  for  not  giving  a 
more  full  description  according  to  their  present 
situation,  is  sufficiently  accounted  for;  the  dif- 
ficulty being  caused  by  the  acts  of  the  defend- 
ants themselves,  whose  duty  it  was  to  preserve 
the  landmarks.     3.  Less  particularity  in  plead- 
ing is  required  in  equity.     Spurrier  v.  Fitzger- 
ald, 6  Ves.,  556;  Equity  Draftsman,  323. 

IV.  The  complainants  are  entitled  to  a  dis- 
covery from  the  defendants  of  the  boundaries 
of  the  premises  claimed,  as  incident  to  the 
equitable  relief  they  are  entitled  to,  and  for  the 
reasons  stated  in  the  first  and  third  points. 

V.  The  pedigree  of  the  complainants,  con- 
necting them  with  their  ancestor,  from  whom 
their  ancient  title  was  derived,  is  sufficiently 
set  forth,  because,  1.  Generality  of  pleading  is 
allowable  in  stating  ancient  facts,  especially  in 
a  court  of  equity.  2.  The  word  "heir"  involves 
matters  of  fact  as  well  as  law, and  it  is  sufficient 
to  allege  that  a  party  is  heir  of  another,  with- 
out detailing  the  circumstances  of  relationship. 
2  Chit.   PI.,  208;  2  Saund..    7,  n.  4.     3.  The 
law  of  primogeniture  did  not  prevail  and  gov- 
ern the  descents  among  the  Dutch  inhabitants 
of  the  Colony  of  N.  Y.,  in  respect  to  their  in- 
heritances, upon  the  introduction  of  the  En- 
glish government  or  of  English  law. 

VI.  An  action  at  law  was  not  necessary  in 
the  present  case  previous  to  exhibiting  the  bill. 

VII.  The  parties  being  very  numerous,  as 
alleged  in  the  bill,  and  having  a  common  right, 
it  is  sufficient  for  some  to  sue  as  complainants 
on  behalf  of  themselves  and  others. 

VIII.  Even  if  it  were  true  that  some  of  the 
plaintiffs  had  no  title,  that  is  not  fatal  in  a  bill 
of  this  kind,  which  the  law  allows  for  conven- 
ience sake,  and  will  not  suffer  to  be  defeated 
by  an  objection  of  mis  joinder,  only  applicable 
to  cases  of  joint  demands. 

Points  on  the  part  of  the  respondents. 

I.  It  appears  on  the  face  of  the  bill,  that  the 
defendants  have  been  in  the  exclusive  posses- 
593*]  sion  of  the  premises  in  question  *from 
the  year  1785,  to  the  filing  of  the  bill  in  this 
cause  in  June,  1834,  being  nearly  50  years, 
claiming  them  during  the  whole  time  as  their 
own.  This  length  of  possession  is  a  bar  to  the 
claim  set  up  in  the  bill.  Cases  cited  by  the 
Chancellor,  in  his  opinion  in  this  case,  Bo- 
gardus v.  Trinity  Church,  4  Paige  Ch.,  178;  8. 
C.,  on  appeal,  15  Wend.,  Ill;  Cholmondeley  v. 
Clinton,  2  Jac.  &  W.,  1.192;  S.  C.,  1  Turn.  & 
R.,  107;  Mitf.  Plead.,  4th  ed.,  107,  108,  163, 
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and  cases  cited;  McKlwain  v.  WHO*,  9  Wend., 
548,  561;  Hovenden  v.  Annesley,  2  Sen.  &  L., 
636;  Livingston  v.  Livingston,  4  Johns.  Ch., 
299;  Story,  Eq.  PI.,  389. 

II.  The  bill  shows  no  sufficient  legal  title  in 
the  complainants  to  the  lands  in  question,  or 
any  part  of  them.  Mitf.  PI.,  41,  42.  154.  and 
cases  cited;  Edwards  v.  Edwards,  1  Jacob, :5:r>; 
King  of  Spain  v.  Marhado,  4  Russ.,  225;  Cliff 
v.   Platelt,  Id.,  242;  Makepeace  v.  Ilaythorne, 
Id.,  244. 

III.  The  bill  is  not  sufficiently  certain  and 
particular  as  to  the  lands  in  possession  of  the 
defendants,  which  the  complainants  claim, nor 
as  to  their  respective  shares  or  interests  (if  any) 
therein.    Cases  above  cited;  Looker  v.  Rolle,  E 
Ves.,  4;  Jones  v.  Jones,  3  Meriv,  161;  Crow.  v. 
Tyrrell,   3  Madd..    179;  Moulton  v.    Smith,  S 
Anst.,  99. 

After  advisement  the  following  opinions 
were  delivered: 

By  Cowen,  J.  Both  the  learned  officers  who 
considered  this  case  in  the  court  below  agreed 
that  the  bill  failed  to  show  that  any  of  the 
complainants,  or  those  under  whom  they  claim, 
had  been  in  actual  possession  of  the  premises 
in  question  since  1785;  On  the  contrary,  they 
considered  it  as  admitting  possession  in  the  de- 
fendants since  that  time.  But  they  differed  as 
to  the  character  of  this  possession,  the  Vice- 
Chancellor  holding  that  it  was  not  adverse 
within  the  meaning  of  the  Statute  of  Limita- 
tions, the  Chancellor  holding  that  it  was. 

The  bill  is  in  the  twofold  nature  of  an  ac- 
tion of  ejectment  and  an  action  of  account.  It 
is  brought  to  settle  *boundaries,  and  to  [*594 
take  an  account  between  alleged  tenants  in 
common.  The  legal  bar  to  the  action  of  eject- 
ment is  fixed  by  the  statute  at  20  years,  and  to 
an  action  of  account  at  6  years.  The  two  claims 
being  not  exclusively  of  an  equitable  charac- 
ter, but  capable  of  enforcement  either  in  a 
court  of  law  or  equity  at  the  election  of  the  com- 
plainants, the  Court  of  Chancery  and  this 
court  are  bound,  in  passing  judgment,  to  ap- 
ply the  same  principles  in  sustaining  the  com- 
plainants' claims,  in  allowing  bars  to  their  rem- 
edy, and  receiving  answers  to  avoid  or  over- 
come such  bars,  as  would  prevail  in  an  action 
of  ejectment  or  of  account  itself.  The  Statutes 
of  Limitation  do  not  mention  (at  least,  the  ear- 
lier statutes  did  not  mention)  bills  in  equity  as 
the  subject  of  a  bar  by  lapse  of  time;  but  when 
the  statutes  came  fully  to  be  considered  by  the 
Court  of  Chancery,  they  were  adopted,  and  the 
same  operation  given  to  them  there,  in  respect 
to  all  legal  claims,  as  if  the  statutes  had  ex- 
pressly mentioned  such  claims.  In  all  matters 
wherein  the  jurisdiction  of  chancery  and  the 
common  law  courts  was  concurrent,  the  Stat- 
utes of  Limitation  were  adopted  in  chancery, 
on  two  grounds, first.on  the  ground  that  equity 
follows  the  law;  and  secondly,  that  where  a 
thing  is  forbidden  by  law  in  one  form,  it  shall 
not  be  done  in  another.  It  was  found  in  mat- 
ter of  account,  for  instance,  between  joint  ten- 
ants or  tenants  in  common,  that  the  statute 
limiting  the  action  to  6  years  would  be  of  little 
avail,  if  it  could  be  evaded  by  filing  a  bill  in 
chancery.  In  all  such  cases  of  concurrent  ju- 
risdiction, therefore,  which  are  numerous,  the 
statutes  have  uniformly,  with  the  exception  of 
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a  few  early  and  ill-considered  cases,  been  re- 
ceived implicitly  by  the  Court  of  Chancery; 
and  the  well  settled  rule  upon  authority  will 
allow  of  their  being  weakened  by  exceptions 
and  qualifications  to  no  greater  extent  than  if 
they  had  in  terms  extended  to  the  Court  of 
Chancery. 

So  much  is  premised,  without  any  intention 
at  this  stage  of  the  examination  to  cite  author- 
ities in  its  support.  The  legal  nature  of  the 
complainants'  claims,  and  the  principles  upon 
which  I  have,  so  far,  supposed  they  are  to  be 
595*]  treated,  *were  insisted  upon  in  argu- 
ment; some  authorities  were  mentioned,  but 
none  of  the  doctrine  was  denied. 

With  regard  to  claims  of  exclusively  equita- 
ble cognizance,  the  Statutes  of  Limitation  are 
also  generally  received;  but  here  chancery  will 
sometimes  exercise  a  discretion.  The  statutes 
have  here  been  received  on  principles  of  anal- 
ogy; exceptions,  therefore,  are  more  freely  al- 
lowed, and  qualifications  unknown  to  the  stat- 
utes, founded  on  fraud,  trust  and  a  few  other 
grounds,  have  been  considered  as  admissible. 

Another  rule, which  is  one  of  practice  pecul- 
iar to  the  Court  of  Chancery,  was  asserted, 
and  not  denied  on  the  argument;  it  is,  that 
when  the  bill  shows  a  stale  demand  on  its  face, 
the  defendant  is  not  bound,  as  at  law,  to  plead 
the  Statute  of  Limitations;  but  may  set  it  up 
by  a  demurrer.  If  the  complainant  mean  to 
avoid  the  objection  in  that  form  by  any  matter 
which  might  be  replied  in  a  court  of  law,  he 
must  state  such  matter  in  his  bill.  Story,  Eq. 
PI.,  sees.  484,  508.  In  the  case  before  us,  the 
bill  was  evidently  drawn  with  that  view  and 
as,  in  forming  my  own  opinion  on  this  appeal, 
I  have  not  thought  it  necessary  to  go  much  be- 
yond the  principles  now  mentioned.  I  intend 
to  do  little  more  than  inquire  whether  the 
pleader  has  been  successful  in  showing  a  claim 
not  barred  by  the  Statute  of  Limitations.  In 
doing  so  I  propose  to  take  the  bill  in  that  as- 
pect which  looks  to  the  settlement  of  bounda- 
ries. If  it  be  barred  in  this  aspect,  the  claim 
for  an  account  falls  with  it.  If  not,  there  re- 
mains, such  a  tenancy  in  common,  that  the  de- 
fendants would  be  liable  to  account  for  the 
rents  and  profits  to  the  extent  of  at  least  6 
years  before  the  bill  was  filed. 

The  complainants  insist  that  the  facts  stated 
in  their  bill  make  out  a  subsisting  tenancy  in 
common,  between  them  and  the  defendants ; 
that  the  latter  have  worked  a  confusion  of 
boundaries  between  the  Duke's  farm,  which  is 
their  own  land  holden  in  severally,  and  the 
common  land  of  both  parties,  which  are  the 
Dominie's  Hook  and  Dominie's  Bowery,  and 
of  which  the  defendants  have  been  for  many 
years  in  the  possession  and  enjoyment,  receiv- 
ing the  rents.  The  complainants  insist  that  the 
title  to  different  parts  of  the  latter,  and  a  com- 
mon possession,  were  acquired  by  the  parties 
59t>*]  *to  this  suit  respectively  from  Anneke 
Jans  Bogardus,  in  a  course  of  devise,  descent 
or  purchase,  since  1663,  which  course  I  shall 
assume  has  been  traced  with  sufficient  particu- 
larity and  certainty:  and  adopting  that  aspect 
of  the  case,  independently  of  any  matter  of  de- 
fense, the  complainants  would  be  clearly  enti- 
tled to  an  account,  and  also,  I  apprehend,  to  a 
decree  settling  boundaries.  The  bill  would 
make  out  the  possession  by  the  defendants  of 
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adjoining  lands,  one  parcel  being  their  own  in 
severally,  and  the  other  in  common  between 
both  parties;  and  the  confusion  charged  upon 
the  latter,  whether  arising  from  fraud  or  neg- 
ligence, was  a  breach  of  trust,  warranting  the 
interposition  of  a  court  of  equity,  however  im- 
proper for  such  a  court  might  be  the  ordinary 
conflict  of  boundaries  between  owners  in  sev- 
erally. 1  see  no  objection,  therefore,  to  the 
principle  of  the  bill  in  either  aspect;  and  I  do- 
not  stop  to  inquire  whether  the  relative  titles 
or  possessions  have  been  deduced  or  defined 
with  the  requisite  certainty. 

One  answer  set  up  by  the  defendants  is,  that, 
admitting  the  bill  to  be  sufficiently  formal  in  its- 
allegations  of  title  and  possession,  yet  such  a 
character  is  given  to  their  possession  as  to  take 
away  the  supposed  relation  of  tenants  in  com- 
mon ;  indeed,  to  show  that  it  never  existed  ; 
but  that  whatever  possession  was  acquired  by 
them  was  decidedly  adverse,  and  continued  for 
a  length  of  time  exceeding  20  years,  next  be- 
fore the  filing  of  the  bill.  If  this  be  so,  on  the 
facts  stated  by  it,  most  clearly  there  is  an  end 
to  this  controversy. 

By  demurring,  the  defendants  have  admitted 
all  the  material  facts  stated  in  the  bill,  and  all 
the  legitimate  conclusions  of  law  deducible 
from  those  facts.  We  must,  therefore,  at  this 
stage  of  the  cause,  receive  the  complainants  as 
their  own  historians.  We  must  treat  their  his- 
tory as  absolutely  authentic,  absolutely  true^ 
and  incapable  of  qualification  by  looking  into 
any  matters  of  fact,  however  well  known  or 
verified  by  proceedings  in  other  causes. 

In  testing  a  defense  founded  on  possession, 
courts  of  justice  direct  their  attention  to  the 
time  during  which  it  has  continued,  and  its 
character.  The  latter  respects  its  notoriety, 
*the  nature  of  the  occupation  and,  es-  [*597 
pecially,  the  intention  with  which  it  is  taken 
and  continued.  If  it  be  a  naked  possession, 
not  accompanied  with  any  claim  of  right,  it 
will  never  constitute  a  bar,  but  will  inure  to 
the  advantage  of  the  real  owner.  It  is  a  pos- 
session in  his  right  and  for  his  benefit.  The 
law  presumes,  till  the  contrary  be  shown,  that 
a  man  in  possession  without  title  intends  to 
hold  for  the  true  owner  ;  in  other  words,  that 
he  intends  to  hold  honestly  so  far  as  he  can 
consistently  with  holding  at  all.  So  if  he  have 
a  title  as  tenant  in  common,  he  is  presumed  to 
hold  for  himself  and  his  co  tenants;  and  in  ei- 
ther case,  if  his  possession  be  in  fact  wrongful, 
in  other  words,  adverse  or  exclusive,  so  as  to 
work  a  statute  bar,  he  must  show  this  in  a 
course  of  proof,  or  show  that  it  is  admitted  by 
his  adversary  in  pleading.  In  the  case  before 
us  the  question  turns  on  admissions  in  plead- 
ing ;  and  I  apprehend  may  be  taken  as  nar- 
rowed down  to  the  simple  one  of  what  char- 
acter we  are  to  ascribe  to  the  defendants' 
possession  from  time  to  time  as  it  was  taken 
by  them,  in  respect  to  its  being  adverse  or  not. 
That  the  defendants  have  been  actually  pos- 
sessed of  very  considerable  portions  of  the  land 
in  dispute,  for  a  long  time,  and  from  a  period 
prior  to  1705, 1  shall  leave  to  a  simple  review  of 
the  bill,  after  reminding  the  court  that  no  dis- 
pute seemed  to  exist  between  the  learned  coun- 
sel who  argued  this  cause,  that  it  was  sufficient- 
ly ancient,  distinct  and  definite,  to  satisfy  the 
Statute  of  Limitations  in  time,  in  precision  and 
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in  notoriety.  But  when  we  came  in  other  re- 
spects to  the  character  of  the  possession,  viz. : 
whether  it  was  consistent  with  the  claim  of  the 
complainants  as  tenants  in  common  or  adverse, 
they  differed  widely,  the  counsel  for  the  com- 
plainants insisting  on  the  former,  and  the  coun- 
sel for  the  defendants  on  the  latter.  So  far  as 
the  Statute  of  Limitations  may  be  concerned, 
thi<  is  the  only  issue  we  are  called  on  to  decide. 

Have  the  defendants  then  uniformly,  con 
tinuously,  definitely  and  notoriously  been  in 
possession  adversely  to  the  complainants,  for  a 
period  of  20  years  before  the  bill  was  filed?  An- 
other form  of  putting  the  question  is  with  what 
intent,  quo  animo,  in  the  legal  phrase,  have 
the  defendants  accompanied  their  possession  ; 
5i)8*j  and  has  that  quo  *animo  been  indicated 
by  acts  calculated  to  exclude  the  complainants 
from  all  participation  as  tenants  in  common  1 

In  1705  the  defendants  obtained  a  grant  of 
the  Duke's  farm  on  their  own  petition.  The 
bill  states  that  they  artfully  presented  to  the 
government,  in  their  petition,  such  a  descrip- 
tion of  the  farm  as  left  the  northern  boundary 
ambiguous.  This  northern  boundary  was  the 
dividing  line  between  the  Duke's  farm  and  the 
land  of  the  complainants,  and  should  have  been 
so  accurately  marked  and  described  as  to  ren- 
der the  separation  entirely  obvious  to  the  ad- 
joining proprietors.  But  it  is  said  the  defend- 
ants had  already  formed  the  intention  to  pos- 
sess themselves  of  the  Bogardus  lands  as  being 
part  of  the  Duke's  farm,  and  had  introduced 
the  ambiguity  in  order  to  subserve  that  inten- 
tion. Not  being  definitely  limited  on  the  north, 
this  circumstance  opened  the  door  for  pretend- 
ing that  their  grant  of  the  Duke's  farm  com- 
prehended the  Bogardus  lands;  and  it  was  for 
the  fraudulent  purpose  of  following  out  such 
pretension  by  actual  encroachments,  that  they 
had  sought  to  procure  the  equivocal  grant.  It 
is  said  they  succeeded  in  imposing  upon  the 
government,  and  that  their  purpose  soon  after 
became  quite  manifest  by  their  conduct.  Tak- 
ing up  the  story,  at  this  stage,  more  nearly  in 
the  language  of  the  bill,  we  are  told  that  but  a 
small  part  of  the  Bogardus  lands  were  im- 
proved or  inclosed.  That  the  defendants  pro- 
ceeded to  act  on  their  original  policy,  by  mak- 
ing considerable  encroachments  prior  to  the 
American  Revolution.  Their  course  was  to 
take  such  possessions  from  time  to  time  as  they 
believed  would  eventually  ripen  into  a  title. 
In  this  way  they  made  a  variety  of  lodgments, 
though  resisted  by  the  Bogardus  heirs.  The  de- 
fendants persevered  with  intent  to  deprive 
those  heirs  of  their  birthright.  Many  of  them 
were  constrained  to  abandon  their  possessions 
by  the  defendants'  habitual  use  of  menaces,  the 
frequent  exercise  of  actual  violence,  such  as 
pulling  down  fences  and  improvements,  burn- 
ing them  riotously,  threatening  suits  and  im- 
prisonment, and  occasionally  resorting  to  the 
temptation  of  pecuniary  offers.  They  boasted 
of  their  wealth  and  power,  and  declared  that 
they  would  never  desist  from  their  purpose  of 
5O9*]  getting  full  possession.  *In  this  way 
the  more  timid  occupants  were  induced  either 
to  quit  their  possessions,  or  take  title  under  the 
defendants. 

This  brings  us  to  the  year  1785,  down 
to  which  time,  notwithstanding  the  disad- 
vantages under  which  the  Bogardus  heirs  la- 
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bored,  several  among  them,  including  one  Cor- 
nelius Bogardus,  kept  possession  of  large  por- 
tions of  their  land,  claiming  title  for  themselves 
and  their  co-heirs.  The  bill  characterizes  tli<-<- 
encroachments  at  every  step  as  wrongful,  the 
defendants  being  fully  aware  that  they  were 
acting  illegally,  and  having  in  view  their  orig- 
inal design.  So  far  there  is  no  dispute  that 
they  proceeded  with  an  adverse  claim  of  title, 
ana  took  such  a  possession  as  would  have  con- 
stituted a  bar  by  the  Statute  of  Limitations.bad 
it  continued  for  20  years,  and  not  been  qual- 
fied  with  the  imputed  scienter  of  wrong  and 
fraud. 

This  brings  us  to  the  deed  from  Cornelius 
Bogardus  to  the  defendants,  which  is  much  re- 
lied on  as  changing  the  relation  of  the  parlies 
from  that  of  enemies  to  friends — from  that  of 
adverse  holders  to  tenants  in  common.  Cor- 
nelius was  a  common  proprietor  of  the  land  in 
dispute,  and  stood  foremost  among  those  de- 
scendants of  Anneke  Jans  Bogardus,  who  had 
sturdily  opposed  the  encroachments.  He  (says 
the  bill)  had  tenants,  and  divers  portions  in 
fence  and  was,  therefore,  a  prominent  object 
of  persecution  for  years,  both  before  and  after 
the  American  Revolution.  His  fences  were 
prostrated  in  the  night  and  burnt  by  numerous 
parties  of  men  acting  for  the  Church,  and  who 
turned  in  their  cattle  and  devoured  his  crops. 
Thus  he  suffered  long  and  severely;  and  be- 
ing poor,  was  successfully  assailed  with  an 
offer  of  £700,  in  consideration  of  which  he 
granted  and  conveyed  to  the  defendants,  who 
claim  that  their  title  under  such  grant  is  good 
and  valid.  He  giving  way,  the  defendants 
were  let  into  the  general  and  unrestrained  pos- 
session of  large  portions  of  the  land.  The  bill 
charges  that  the  defendants  offered  the  £700 
by  way  of  purchasing  Cornelius'  birthright ; 
and  that  taking  the  deed  and  being  let  into  pos 
session,  they  by  this  means  became  seised  and 
possessed  as  tenants  in  common,  and  in  this 
manner  and  relation  they  continued  to  occupy 
till  the  filing  of  the  bill  In  *1834,  inas-  [*OOO 
much  as  no  subsequent  event  or  occurrences 
happened  to  change  in  that  respect  the  char- 
acter of  their  possession. 

The  allegation,  however,  almost  immediately 
follows,  that  the  defendants'  conduct  has  since 
been  such  in  regard  to  that  deed  as  to  indicate 
the  unfairness  of  their  original  design.  That 
they  have  been  cautious  in  its  exhibition,  re- 
fused to  record  it.  and  generally  kept  it  in  pro- 
found secrecy,  affecting  even  to  doubt  its  ex- 
istence, fearing  that  the  heirs  might  claim  it  as 
an  admission  of  a  tenancy  in  common.  In 
truth,  the  great  reason  for  obtaining  the  deed 
was  a  pending  proceeding  before  the  Legisla- 
ture to  question  their  title.  They  therefore  ob- 
tained and  exhibited  it  to  the  Legislature  as  cov- 
ering a  part  of  the  Duke's  farm;  in  other  words, 
their  own  farm.  That  excepting  this  and  the 
production  of  the  deed  in  1807,  in  defending 
themselves  against  a  claim  by  some  of  the  Bo- 
gardus heirs,  they  have  uniformly  concealed 
the  deed,  and  affected  to  hold  the  lands  as  if 
none  had  been  received. 

This  part  of  the  bill  calls  for  more  particular 
attention,  because  it  is  relied  upon  as  contain- 
ing averments  that  thedefendants.by  the  act  of 
taking  various  possessions  under  the  deed,  be- 
came tenants  in  common;  and  that  they  have 
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since  continued  to  hold  as  such.  Therefore,  it 
seeks  to  infer  that  the  adverse  character  of  their 
possession  was  taken  away.  I  am  not  disposed  to 
deny  that  had  these  averments  stood  alone,  al- 
though they  are  not  direct,  yet  they  might  be  re- 
ceived as  of  the  import  contendeAfor.  The  al 
legations  are,  that  by  means  of  the  deed  from 
and  possession  under  Cornelius,  the  defendants 
became  tenants  in  common,  and  had  held  to  this 
day  in  that  relation.  True  all  this  is  obviously 
stated  as  an  inference  from  the  naked  act  of 
taking  possession  under  tke  deed,  without  show- 
ing what  sort  of  a  deed  it  was.  It  might  on  its 
face  have  negatived  all  idea  of  conveying  Cor- 
nelius' common  right.  But  perhaps  the  pre- 
sumption would  be  that  both  parties  were  deal- 
ing, and  intended  to  deal,  in  his  undivided 
share  as  a  tenant  in  common.  That  inference 
standing  unrebutted  would,  I  should  think,  be 
about  equivalent  to  an  independent  averment 
<>O1*]  that  *the  defendants  had  taken  and 
held  as  tenants  in  common  with  the  Bogardus 
heirs  from  the  year  1785.  But  taken  with  its 
surrounding  circumstances,  the  acts  and  in- 
tents which  preceded  and  followed  the  deed, 
it  seems  to  me  that  the  inferential  allegation  is 
completely  overcome.  From  the  year  1705 
down  to  the  date  of  the  deed,  the  defendants 
had  entertained  the  settled  design,  coeval  with 
their  petition  for  a  grant  of  the  Duke's  farm, 
to  claim  the  Bbgardus  lands  in  severally  as  a 
part  of  their  grant.  They  had  prosecuted  that 
design  through  the  instrumentality  of  threats, 
of  persecution,  of  riotous  invasion,  and  on 
some  occasions  in  a  spirit  of  vandal  ferocity. 
A  part  of  their  system,  when  these  failed,  was 
a  resort  to  pecuniary  appliances.  They  bought 
out  the  more  obstinate  inhabitants  for  the  very 
purpose  of  acquiring  and  extending  adverse 
possession  in  pursuance  of  their  general  de- 
sign. With  Cornelius,  among  others,  they  had 
utterly  failed  of  success  by  the  more  hostile 
means  of  incursion.  They, therefore,  bargained 
with  him  to  leave  the  land,  taking  some  sort 
of  conveyance.  But  the  bill  alleges  that  so  far 
from  any  intent  to  come  in  as  tenants  in  com- 
mon, it  was  for  the  very  purpose  of  exhibiting 
it  to  the  Legislature  as  covering  a  portion  of 
the  land  contained  in  their  own  grant  from  the 
Crown.  They  generally  concealed  it  among 
their  private  archives  ;  and  it  is  not  said,  that 
even  when,  on  one  occasion,  they  produced  it 
in  defense  of  an  action,  they  claimed  under  it 
as  passing  a  right  in  common.  They  feared 
that  if  seen,  the  Bogardus  heirs  might  seek  to  in- 
fer that  they  held  in  common;  and  finally  we  are 
told  that,  with  the  two  exceptions  mentioned, 
they  have  uniformly  concealed  the  deed, and  af- 
fected to  hold  the  lands  in  question  as  if  none 
had  been  received.  Nay,  one  of  those  very  in 
stances  which  are  insisted  on  as  exceptions  was 
an  adverse  claim  addressed  to  the  Legislature, 
and  the  other  is,  in  itself,  entirely  equivocal. 
It  would  be  a  strained  and  unnatural  construc- 
tion to  suppose  that  in  either  case  they  meant 
to  admit  the  claim  of  the  Bogardus  heirs. 

Now,  although  a  man  who  may  hold  posses- 
sion rightfully  as  a  tenant  in  common,  pre- 
sumptively refers  himself  to  that  right,  yet  the 
contrary  may  be  shown;  and  if  his  conduct  be 
6O2*]  such  *as  to  satisfy  the  mind  that  he 
means  to  hold  out  his  co  tenants,  and  he  does 


in  fact  exclude  them,  this  is  an  ouster;  and  his 
possession  from  that  time  becomes  adverse 
within  the  meaning  of  the  Statute  of  Limita- 
tions, equally  so  as  if  he  had  never  any  right 
to  claim  as  a  tenant  in  common.  It  by  no 
means  follows,  therefore,  that  even  had  the 
deed  from  Cornelius  expressly  mentioned  his 
right  as  a  tenant  in  common,  the  defendants 
were  necessarily  tied  up  to  hold  in  that  rela- 
tion. They  might  at  any  moment  break  the 
connection,  by  openly  disavowing  it;  and  from 
that  time  the  Statute  of  Limitations  would  be- 
gin to  run.  Can  there  be  any  doubt  in  this 
case,  on  what  is  stated  by  the  bill,  that  the  de- 
fendants have  done  more;  that  they  have  not 
merely  broken  a  connection  in  common,  but 
that  it  never  existed  in  fact;  that  they  always 
intended  to  claim  the  land  in  question  as  their 
own  without  conceding  the  right  of  participa- 
tion to  any  other?  I  should  think  the  bill  leaves 
no  room  for  doubt.  But  even  should  the  court 
be  of  opinion  that  the  bill  has,  in  the  mode  of 
stating  the  case,  left  the  matter  equal  between 
the  parties,  the  rule  of  construction  comes 
against  the  complainants,  that  ambiguity  in 
the  language  of  their  pleader  shall  be  turned 
against  them. 

The  year  1785  seems  to  have  witnessed  the 
final  reduction  of  the  disputed  territory.  When 
Cornelius  and  his  tenants  gave  way,  the  con- 
test became  hopeless.  At  any  rate,  the  bill 
charges  no  new  and  distinct  act  of  taking  pos- 
session after  that  year,  so  that  all  the  land  in 
dispute  must  be  taken  to  have  been  held  and 
claimed  in  severally  for  nearly  50  years. 

But  the  bill  seems  to  have  been  drawn  on  the 
assumption  that  in  proportion  as  the  defend- 
anls'  encroachmenls  were  commilled  under  a 
consciousness  lhal  they  were  depriving  the  Bo- 
gardus heirs  of  their  birthright,  and  in  propor- 
tion as  the  defendants  were,  therefore,  put  to 
sinister  expedients  in  the  prosecution  of  their 
design,  their  claim  to  protection  under  the 
Statute  of  Limitations  is  weakened.  The  bill 
abounds  with  imputations  of  their  knowledge 
that  they  wanted  even  a  color  of  right;  and 
every  step  is  referred  to  their  preconcerted  de- 
sign of  1705:  the  design  of  claiming  the  Bogar- 
dus *lands  as  a  part  of  their  own.  In  [*6O3 
this  way  it  cannot  be  denied  that  the  bill  makes 
out  a  case  of  strong  moral  transgression;  and 
the  question  thus  raised  is, whether  a  plaintiff, 
lying  by  and  forbearing  to  bring  his  action  till 
after  the  time  in  the  Statute  of  Limitations 
shall  have  run  against  him,  can  excuse  his  neg- 
ligence by  the  fact  that  the  defendant  knew  all 
along  he  was  in  the  wrong:.  If  the  statute  is 
to  become  unavailing  on  the  ground  that  the 
wrong-doer  knows  he  has  been  withholding  an 
acknowledged  right,  it  is  obvious  that  it  can 
very  rarely  be  used  as  a  protection;  and  the 
forms  of  pleading  have  been  entirely  mistaken 
for  centuries.  It  will  no  longer  be  sufficient, 
even  in  assumpstt,  simply  to  deny  that  the  de- 
fendant promised  or  that  the  action  accrued 
within  6  years.  The  plea  should  be  that  he 
has  honestly  withheld  the  debt;  at  least  the 
plaintiff  may  reply  that  the  defendant  withheld 
it  under  a  consciousness  that  the  delay  was 
wrongful;  and  the  issue  will  thus  always  be 
joined  upon  his  integrity.  So  an  action  of  tres- 
pass could  never  be  barred  by  the  lapse  of  6 
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years,  unless  the  defendant  could  show  the 
trespass  to  have  been  innocent.  But  it  is  en- 
tirely obvious  that  none  of  the  Statutes  of  Lim- 
itation proceed  upon  such  ground.  Whatever 
the  character  of  the  injury,  and  whether  com- 
mitted in  good  or  bad  faith,  the  statute  bases 
itself  upon  lime.  The  civil  remedy  is  cut  off 
in  2,  4,  (J,  20  or  25  years,  except  it  be  impeded 
by  certain  specified  disabilities,  such  as  infan- 
cy, coverture,  etc.  In  like  manner  public  prose- 
cutions even  for  very  black  crimes  are  barred 
by  the  lapse  of  8  years.  The  statutes  limiting 
the  right  of  entry  into  land  and  the  right  of 
action  for  real  estate,  speak  the  same  language 
and  must  be  construed  by  the  same  rules.  If 
the  claimant  have  not  been  in  possession  act- 
ually or  constructively  within  20  years,  he 
loses  the  right  to  his  ejectment.  The  2  R.  S., 
221,  2ded.,  sec.  5,  declares  that  "No  action  for 
the  recovery  of  any  lands,  etc.,  or  the  posses- 
sion thereof,  shall  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predeces- 
sor or  grantor,  was  seised  or  possessed  of  the 
premises  in  question  within  twenty  years  be- 
fore the  commencement  of  such  action."  The 
only  exceptions  are  mentioned  in  section  16. 
6O4:*]  If  any  person  *entitled  to  commence 
any  action,  etc.,  be  at  the  time  the  title  de- 
scended or  accrued  within  the  age  of  21  years, 
insane,  imprisoned  or  a  married  woman,  such 
person  may  sue  within  10  years  after  the  disa- 
bility shall  have  ceased.  These  disabilities  can 
no  more  be  multiplied  at  law  or  in  equity,  when 
a  legal  right  comes  into  question,  than  they  can 
in  an  action  of  slander  or  assault  and  bat- 
tery. Possession  by  the  defendant  with  a  claim 
of  title  for  20  years,  can  no  more  be  answered 
by  averring  that  he  knew  he  was  wrong,  than 
could  the  bar  of  2  years,  in  slander,  by  the 
known  falsehood  of  the  libel  for  which  it  is 
prosecuted.  So  long  as  a  man  is  in  possession 
of  land  claiming  title  however  wrongfully,  and 
with  whatever  degree  of  knowledge  that  he 
has  no  right,  so  long  the  real  owner  is  out  of 
possession  in  a  constructive  as  well  as  an  act- 
ual sense.  It  is  of  the  nature  of  the  Statute  of 
Limitations  when  applied  to  civil  actions,  in 
effect,  to  mature  a  wrong  into  a  right  by  cut- 
ting off  the  remedy.  To  warrant  its  applica- 
tion in  ejectment,  the  books  require  color  of 
title,  by  deed  or  other  documental  semblance 
of  right  in  the  defendant,  only  when  the  de- 
fense is  founded  on  a  constructive  adverse 
possession.  But  neither  a  deed  nor  any  equiv- 
alent muniment  is  necessary, where  the  posses- 
sion is  indicated  by  actual  occupation,  and  any 
other  evidence  of  an  adverse  claim  exists.  The 
muniment  is  but  one  circumstance  by  which 
to  make  out  an  adverse  possession.  An  oral 
claim  of  exclusive  title  or  any  other  circum- 
stances by  which  the  absolute  owner  of  land  is 
distinguished  from  the  naked  possessor  are 
equally  admissible,  and  may  be  equally  satis- 
factory. It  was  very  properly  conceded,  on 
the  argument  of  this  cause,  by  the  counsel  for 
the  appellants,  that  a  claim  of  title,  even  under 
a  paper  altogether  void  and  inoperative  as  a 
deed,  will  yet  characterize  a  possession  as  ad- 
verse within  the  Statute  of  Limitations. 

Nor  can  it  be  received  as  an  objection,  that 
the  possession  and  claim  of  title  are  by  the 
agents  or  tenants  of  a  corporation  incapable  by 
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law  of  taking  lands.1  It  is  said  that  the  law 
*will  not  do  an  idle  thing;  that,  by  its  [*<5O& 
own  operation,  it  will  not  cast  a  title  upon  one 
uot  competent  to  take  as  a  purchaser,  any 
more  than  it  will  carry  land  by  descent  to  an 
alien.  The  aftswer  was  properly  given  at  the 
bar,  that  the  argument  confounds  the  acquisi- 
tion of  title  with  the  cutting  off  a  remedy.  The 
plaintiff  is  barred  of  his  action  because  he  has 
been  shut  out  of  possession  by  an  adverse 
claimant  for  20  years.  We  need  only  look  into 
the  bill  before  us  to  ^see  that  a  corporation, 
though  wanting  the  legal  authority  to  pur- 
chase, has  yet  the  power  of  actual  ouster  in  an 
eminent  degree,  and  of  actually  enjoying  land 
for  20  years,  several  times  told,  claiming  in 
fee  and  excluding  the  real  owner.  Of  such  an 
owner,  possession  within  20  years  can  no  more 
be  predicated  than  if  the  wrongful  claimant 
had  been  a  natural  person.  The  remedy  is, 
therefore,  gone.  Admit  that  the  law  will  cast 
no  title  on  the  Corporation,  the  answer,  in  the 
words  of  the  statute,  is  equally  fatal:  "You 
have  been  out  of  possession  for  more  than 
twenty  years,  and  are  thus  disqualified  to  main- 
tain an  action  to  recover  your  land  against  me 
or  any  other." 

But  the  complainants  say  that  they  and  those 
under  whom  they  claim  remained  ignorant  of 
their  wrongs  until  within  two  years  before 
their  bill  was  filed.  I  think  they  »how  that  this 
is  highly  improbable,  not  to  say  impossible.  It 
is  incompatible  with  the  facts  that  the  resist- 
ance of  their  predecessors  was  coeval  with  the 
open  encroachments  of  the  defendants,  and 
that  both  were  continued,  so  that  the  defend- 
ants never  held  their  possession  quietly  for  20 
years  together,  until  after  1785.  It  is  enough, 
however,  to  say  that  ignorance  of  a  plaintiff's 
wrong  is  not  among  the  disabilities  enumerated 
by  the  Statute  of  Limitations,  nor  has  it.when 
considered  in  the  abstract,  ever  been  regarded 
either  at  law  or  in  equity,  as  coming  within 
the  principle  of  *the  enumeration.  [*6OO 
The  question  was  recently  considered  by  the 
Court  of  K.  B.,  in  Granger  v.  George,  5  Barn. 
&  C.,  149  ;  S.  C.,  7Dowl.  &  R.,  729,  and  the 
very  point  of  ignorance  ruled  against  the 
plaintiff.  How  it  would  be  regarded  on  a  mere 
equitable  claim,  may  be  inferred  from  what 
was  said  by  Sir  Thomas  Plumer,  in  Cholmon- 
dely  v.  Clinton,  2  Jac.  &  W.,  131),  142.  He  de- 
nies that  it  could  be  listened  to  at  law,  and  in- 
fers that  it  is  equally  inadmissible  in  equity. 

This  ignorance,  however,  is  not  suffered  to 
stand  in  the  abstract.  Another  ground  taken 
by  the  bill  is,  that  the  system  of  wrongful  in- 
trusion imputed  to  the  defendants,  was  con- 
cocted and  pursued  with  a  fraudulent  intent ; 
and  it  is  averred  that  their  scheme  was  so  se- 
cret and  conducted  with  so  much  art  for  a  pe- 

1.— It  was  stated  in  the  bill,  that  by  the  Act  of  in- 
corporation of  Trinity  Church,  the  income  of  the 
I  Church  arising  from  lands  was  limited  to  £500,  and 
it  was  charged  that  in  1804,  and  since,  the  income  of 
I  the  Church  from  lands  was  more  than  five  times 
i  that  sum,  and  it  was  insisted  that  in  such  a  state  of 
:  things  it  was  impossible  for  the  Corporation  to  ac- 
quire further  estates  than  were  granted  to  them  in 
1705,  either  by  operation  of  law  or  otherwise,  until 
their  legal  capacity  for  such  acquisition  should  be 
enlarged.    It  Is  in  respect  to  this  portion  of  the  bill, 
and  the  arguments  founded  upon  it,  that  the  judge 
speaks  in  this  part  of  the  opinion  delivered  by  hinu 
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riod  of  130  years,  that  none  of  the  Bogardus 
heirs  discovered  the  original  design  till  within 
a  very  short  time  previous  to  the  filing  of  the 
bill.  But  the  answer  comes  again  :  the  com- 
plainants are  before  us  for  the  purpose  of  en- 
forcing a  legal  claim.  The  statute  has  told  us 
in  so  many  words  what  alone  will  save  the 
right  of  entry  or  action  against  the  lapse  of  the 
20  years.  These  are  infancy,  coverture  and  oth- 
er disabilities  or  impediments  expressly  named. 
Still  other  impediments  may  have  been  equal- 
ly worth  of  enumeration;  and  that  the  defend- 
ants committed  the  wrong  with  a  secret  and 
impenetrable  design  to  avail  himself  of  the 
Statute  of  Limitations,  and  succeeded  in  cov- 
ering up  his  fraud  till  the  time  had  expired, 
may  have  been  one  of  them.  But  the  reasons 
are  obvious,  and  authorities  quite  uniform 
against  going  beyond  the  express  enumeration 
in  the  statute.  Among  other  qualifications 
sought  to  be  engrafted  upon  it,  fraud  has  been 
expressly  repudiated  by  several  cases.  The 
question  has  been  before  the  Supreme  Court 
in  three  successive  instances.  The  first  was  in 
Troup  v.  Smith,  20  Johns. ,  33.  The  case  was 
decided  in  1822.  After  a  full  argument,  pre- 
senting the  English  and  American  authorities 
up  to  that  time,  Ch.  J.  Spencer  went  over 
them,  and  concluded  the  unanimous  opinion 
of  the  court  in  these  words  :  "  We  wish  to  be 
6O7*]  understood  as  deciding  the  cause  *on 
the  ground,  that  whether  there  was  a  fraudu- 
lent concealment  or  not,  so  as  to  prevent  the 
plaintiff's  discovering  the  fraud  until  within 
six  years  before  the  commencement  of  this 
suit,  sitting  as  a  court  of  law  and  bound  by 
the  express  provisions  of  the  statute,  we  could 
not  notice  the  fraud  so  as  to  take  the  case  out 
of  the  statute."  The  same  point  was  again 
resolved  by  the  same  court  in  1830,  Leonard 
v.  Pitney,  5  Wend.,  30.  And  still  again  in 
1837,  Allen  v.  Mille,  17  Id.,  202.  All  these 
were  cases  where  the  injury  was  committed 
fraudulently,  and  kept  so  veiled  that  no  rem- 
edy could  be  had  till  the  statute  had  run.  In 
the  first  two  cases  the  mischief  was  not  even 
felt  till  after  the  six  years  had  elapsed.  All  the 
cases  were  fully  argued  and  much  considered 
by  the  Supreme  Court,  who  united  in  sustain- 
ing the  rule  laid  down  by  Ch.  J.  Spencer  in 
the  first.  The  last  case  repeats  and  adopts  his 
very  words.  The  same  thing  was  held  in  Gal- 
lic v.  Waddy,  2  Munf.,  511,  and  Hamilton  v. 
Shepperd,  3  Murph.,  115. 

Thus  stands  the  matter  at  law.  I  will  not  go 
over  the  cases  cited  by  the  learned  Chancellor 
to  this  point,  which  T  perceive  relate  to  ques- 
tions not  directly  cognizable  at  law,  but  which 
are  more  properly  such  as  are  dealt  with  on 
equitable  grounds.  I  will  merely  cite  a  passage 
or  two  from  what  Ld.  Redesdale  said  in  Choi- 
mondely  v.  Clinton, sdler  that  cause  had  reached 
the  House  of  Lords.  It  is  reported  in  the  4th  of 
Bligh's  Parl.  Cas.  (old  series),  1-125.  At  p. 
119,  Ld.  Redesdale  speaks  of  the  statute  limit- 
ing an  ejectment  to  20  years.  He  says:  "I  take 
it  to  be  a  positive  law  which  ought  to  bind  all 
courts;  and,  for  that  reason,  I  have  taken  the 
liberty,  in  another  place,  to  say  that  I  consid- 
ered it  not  simply  a  rule  adopted  by  courts  of 
equity  by  analogy  to  what  had  been  done  in 
courts  of  law  under  the  statute,  but  that  it  was 
a  proceeding  in  obedience  to  the  statute,  and 
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that  the  framers  of  that  statute  muet  have 
meant  that  courts  of  equity  should  adopt  that 
rule  of  proceeding."  This,  it  appears  to  me,  is 
substantially  giving  up  the  right  to  qualify  the 
statute  by  cases  not  provided  in  itself,  even 
while  we  stand  exclusively  on  equitable  ground. 
It  is  not  necessary  to  go  so  far  here,  where 
the  *right  in  question  is  in  every  sense  [*6O& 
the  same  as  if  we  were  engaged  in  trying  an  ac- 
tion of  ejectment  or  account.  Here  we  must  be 
governed  by  the  law  and  nothing  but  the  law; 
and  we  have  seen  what  that  is.  To  other  proofs 
that  we  are  bound  by  the  law,  although  sitting 
in  a  court  of  equity  on  this  very  question  of 
fraud,  may  be  added  the  remarks  of  a  learned 
judge  in  our  neighboring  State  of  N.  C.  The 
question  before  the  court  was,  whether  the  stat- 
ute ran  against  an  undetected  fraud  in  the  sale 
of  a  land  warrant;  and  the  supposed  rule  of 
equity  had  been  pressed  upon  the  court.  Hen- 
derson, J.,  replied  that  this  rule  related  to  a 
pure  equity  only,  neither  an  action  on  the  case 
nor  the  subject-matter  of  such  an  action.  He 
adds:  "But  if  it  were  on  a  subject-matter  cog- 
nizable at  law,  and  within  the  cases  provided 
for  in  the  Act  of  Limitations,  that  Act  is  as 
positive  a  bar  in  a  court  of  equity  as  in  a  court 
of  law."  Hamilton  v.  Shepperd,  3  Murph. ,115, 
118.  Again;  in  Bell  v.  Beeman,  Id.,  273,  278, 
he  says:  "Equity  follows  the  law,  and  the 
rights  of  the  parties  shall  be  the  same  in  both 
courts.  They  shall  not  be  changed  by  the  com- 
plainant's choosing  his  forum." 

Such  is  the  settled  rule  in  respect  to  the 
shorter  Statutes  of  Limitation.  If  a  replication 
of  fraud  and  concealment  will  not  be  received 
even  there,  as  an  answer  to  the  delay,  there  is 
still  less  reason  for^ allowing  it  to  overcome  the 
defense  of  adverse  possession;  for,  however 
secret  the  design  which  led  to  it,  one  essential 
quality  of  such  a  possession  is,  in  general,  dis- 
tinctness and  notoriety.  At  any  rate  such  was 
the  possession  imputed  to  the  defendants.  To 
this  may  be  added  the  greater  lapse  of  time 
during  which  an  adverse  possession  must  con- 
tinue in  order  to  constitute  a  bar.  An  actual 
ouster  and  levying  a  fine  would  have  barred 
the  complainants  in  5  years.  And  no  one  can 
doubt  that  a  prosecution  of  the  like  design  by 
open  and  notorious  possessions  for  nearly  half 
a  century,  some  of  which  were  obtained  by  ri- 
ots and  conflagration,  would  as  effectually  put 
owners  upon  their  guard,  as  a  fine  with  proc- 
lamations; yet  the  latter,  at  the  time  when 
these  contested  possessions  were  taken,  would 
have  worked  a  final  bar  after  the  lapse  of  5 
*years  only.  Such  continued  to  be  the  [*6O9 
law  till  abolished  by  the  Revised  Statutes  of 
1830.  2  R.  S.,  265,  2d  ed..  sec.  24.  Nor  did 
those  statutes  cut  off  the  wrongful  holder  of 
land  from  the  right  to  a  limitation  equally 
summary  in  another  mode.  They  substituted 
the  more  fair  and  just  method  of  a  notice,  to 
litigate  which  if  not  obeyed  within  a  very  short 
time  by  any  one  claiming  title,  and  having  the 
notice  served  upon  him,  comes  with  all  the 
force  of  a,  res  judicata,  and  estops  him  forever. 
2  R.  S.,  238,  2d  ed.,  pt.  3,  ch.  5,  tit.  2  ;  3  Id., 
appendix;  p.  706,  note  of  revisers. 

I  mention  these  things  to  show  with  how 
much  anxiety  the  law  extends  its  protection 
over  the  actual  occupant.  Statutes  limiting  real 
actions  generally  operate  in  favor  of  the  men 

723 


609 


COURT  OF  ERUORB,  STATE  OF  NEW  YORK. 


1840 


who  cultivate  the  soil,  or  inhabit  the  dwelling- 
houses  of  the  country;  and  cannot  discriminate 
between  the  rich  and  the  poor,  the  powerful 
and  the  weak, the  wise  and  the  ignorant.  Look- 
ing at  their  tendency  to  encourage  men  not 
only  in  the  pursuits  of  agriculture,  but  every 
great  interest  of  the  nation,  an  argument  of 
policy  arises  for  their  equal  and  steady  appli- 
cation,even  more  strong  than  of  statutes  which 
passed  to  limit  personal  actions.  All,  however, 
were  framed  on  the  most  salutary  principles  of 
general  policy.  They  have,  with  great  propri- 
ety, been  termed  statutes  of  repose.  They  fix 
a  term  broadly  marked  and  easy  of  proof,  at 
which  litigation  is  arrested;  beyond  which  ev- 
ery man  is  enabled  to  pronounce  that  his  pos- 
sessions are  no  longer  open  to  disturbance. 
The  great  object,  no  doubt,  was  to  interpose 
the  presumption  arising  from  delay  against  the 
loss  of  evidence  and  the  fictions  of  perjury  ; 
but  in  this  view  alone  neither  open  wrong  nor 
established  fraud  could  be  admitted  as  an  ex- 
ception without  striking  at  the  principle  itself; 
neither  can  be  received  without  proof,  and  that 
would  bring  back  the  very  danger  which  the 
statutes  were  intended  to  obviate.  An  admis- 
sion of  the  fraud  in  the  course  of  pleading,  as 
in  the  case  at  bar,  forms  no  exception.  A  man 
circulates  a  secret  slander,  by  which  his  neigh- 
bor, after  the  lapse  of  2  years,  for  the  first 
time  finds  his  character  to  have  been  ruined. 
O1O*]  The  secrecy  was  *for  the  fraudulent 
purpose  of  evading  the  statute  limit  of  the  2 
years.  He  sues.  The  slanderer  pleads  the  stat- 
ute; and  the  plaintiff  replies  the  fraudulent 
concealment,  and  his  consequent  ignorance  of 
the  injury.  No  lawyer  would  doubt  that  the 
defendant  might  demur,  thereby  admitting  the 
fraud.  He  has  but  one  of  two  courses;  if  he  be 
driven  from  his  demurrer,  he  must  take  issue 
on  the  fraud,  and  put  the  plaintiff  to  his  proof. 
So  in  the  case  at  bar,  and  in  every  case,  by 
such  a  circle  of  pleading,  if  allowed,  the  de- 
fendant is  exposed  to  that  very  danger  from 
fabricated  evidence  against  which  it  was  the 
great  purpose  of  the  statute  to  protect  him.  I 
have  drawn  an  illustration  from  a  very  short 
statute,  because  it  is  evident  that  the  policy  be- 
comes more  obvious  in  proportion  as  the  lapse 
of  time  is  enlarged.  The  magnitude  of  the 
danger  may  be  heightened  by  the  value  to 
which  the  property  at  stake  has  arisen,  the 
multitude  of  excited  claimants,  clamorous  of 
their  supposed  wrongs,  diligent  in  searching 
for  means  of  attack  and  detecting  flaws  in  the 
defense.  In  the  very  case  before  us,  the  pro- 
tection of  the  statute  is  sought  to  be  withdrawn 
from  the  defendants,  on  the  ground  that  they 
committed  a  fraud  some  four  full  generations 
before  the  bill  was  filed.  We  are  asked  to 
throw  both  parties  back  upon  the  litigation  of 
a  documental  title  which  looks  for  its  origin  to 
the  Dutch  dynasty  before  the  year  1663;  and 
which  claims  to  have  reached  the  complain- 
ants mainly  in  a  course  of  descent  from  that 
time.  This,  it  is  conceded,  must  be  done,  if  at 
all,  not  merely  through  evidence  obscured  by 
the  ordinary  mists  of  tradition  in  a  settled  gov- 
ernment, and  under  a  well  regulated  system 
of  conveyancing  ;  but  evidence  which  comes 
to  us  through  the  mutations  of  empire,  the 
fury  of  revolutions,  repeated  changes  in  thelaw 
of  descents,  in  the  law  of  common  assurances, 
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and  great  defects  at  all  times  in  the  method  of 
perpetuating  the  evidence  of  their  existence. 

There  is  no  case,  either  in  England  or  this 
State,  wherein  fraud  has  been  received  as  an 
answer  to  any  Statute  of  Limitation,  when  the 
statute  was  interposed  against  a  mere  legal 
claim.  Livingston  v.  Peru  Iron  Co.,  9  Wend., 
*511.  is  the  only  case  relied  on  as  con-  [*01  1 
taining  an  intimation  that  it  may  be  received 
for  such  a  purpose  ;  and  that  was  a  case  in 
which  the  Statute  of  Limitations  was  not  in 
question.  The  defendant  claimed  to  be  in  ad- 
verse possession  of  land  under  a  deed  from 
John  Livingston;  and  denied,  therefore,  that 
while  such  possession  continued,  Livingston 
could  convey  the  land  to  the  complainant.  The 
defendant  had  no  actual  possession  of  a  single 
foot  of  the  land,  and  his  deed  was  shown  to  be 
void  for  two  reasons:  first,  because  the  agent 
of  John  Livingston  had  no  power  to  give  it ; 
and  secondly,  because,  if  he  had,  it  was  ob- 
tained fraudulently.  Savage,  Ch.  J.,  and  this 
court,  held,  therefore,  that  no  such  constrwt 
ive  adverse  possession  in  the  defendant  had 
been  made  out  as  disqualified  Livingston  to 
part  with  his  title.  In  other  words,  a  void  deed 
would  not  raise  a  constructive  adverse. posses- 
sion within  the  meaning  of  the  Statute  Con- 
cerning Champerty  and  Maintenance.  The 
transaction  was  recent,  and  the  possession 
founded  not  upon  actual  occupation,  but  solely 
on  a  deed  which  was  shown  to  be  void.  The 
Statute  of  Maintenance  has  come  to  beconsid 
ered  with  a  good  deal  of  disfavor.  In  the  previ- 
ous case  of  Jackson,  ex.  dem.  Hendrick*,  v.  An- 
drews, 7  Wend.,  152,  even  actual  possession 
claiming  under  a  void  deed  was  denied  to  be 
adverse  for  the  purpose  of  disqualifying  the  real 
owner  to  convey,  though  clearly  since  the  de- 
cision of  this  court  in  IM,  Frombois  v.  Jackson,  8 
Cow.,  589,  that  would  not  be  so  of  a  deed  in- 
voked to  make  out  a  possession  within  the  Stat- 
ute of  Limitations.  For  this  purpose,  I  under- 
stand that  case  to  hold  it  good,  in  so  many 
words,  although  void  both  in  respect  to  a  want 
of  title  in  the  grantor  and  on  its  face.  In  short, 
if  the  right  be  claimed  under  a  void  deed,  it  is 
not,  therefore,  less  available  than  a  claim  with- 
out deed,  which  is  yet  admitted  to  be  a  bar.  The 
question  is  on  the  quoanimo;  the  intent;  not,  I 
take  it.  as  was  suggested  in  Livingston  v.  Peru 
Iron  Co.,  the  intent  to  claim  honestly;  but  the 
intent  to  claim  at  all,  right  or  wrong,  with  or 
without  knowledge  that  another  has  title.  The 
statute  in  terms  bars  the  man  whu  has  been 
out  of  possession  for  20  years,  and  no  one  is  the 
less  out  of  *possession,  because  the  [*612 
man  who  is  in  may  know  that  his  possession  is 
tortious.  After  such  a  length  of  time  it  would 
be  dangerous  to  open  an  inquiry  upon  the 
bona  fides  of  the  defendant's  claim.  No  English 
or  American  case  was  cited  as  allowing  any 
such  inquiry,  and  there  are  some  which  ex- 
pressly deny  it.  It  has  been  denied  in  N.  C., 
where  the  limitation  is  only  seven  years.  Den, 
ex  dem.  Beddick,  v.  Leggat,  3  Murph.,  539.  In 
that  case  the  defendant,  as  the  plaintiff  alleged, 
had  fraudulently  obtained  a  grant  from  the 
State,  which  he  knew  covered  a  part  of  the 
plaintiff's  previous  grant;  and  held  7  years' 
possession  under  it.  The  jury  weretiharged  at 
Nisi  Prius,  that  no  paper  writing  founded  in 
fraud  could  operate  as  color  of  title  in  favor  of 
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him  who  was  party  to  the  fraud;  and  the  ques- 
tion of  such  fraud  was  left  to  them  on  the  evi- 
dence. They  finding  for  the  plaintiff,  a  new 
trial  was  granted.  The  court  remarked  that  the 
Act  of  Limitation  which  had  passed  in  1715 
was  general,  and  not  confined  to  possessors 
who  were  ignorant  of  any  other  title;  and  the 
judge  delivering  their  opinion  adds:  "I  would 
say  that  the  law  so  construed  is  politic  and 
wise.  On  the  one  hand  it  may  be  said  that  no 
mala  fide  possessor  should  acquire  a  right,  no 
matter  how  long  his  possession  may  have  con- 
tinued. Yet,  as  parol  evidence  must  be  gone 
into  for  the  purpose  of  proving  the  mala  fides, 
and  it  being  a  thing  dependent  on  knowledge 
in  the  possessor,  a  thing  which  may  be  drawn 
upon  him  by  perjury  without  a  possibility  of 
contradiction,  the  object  of  passing  the  Act 
would  be  frustrated.  It  would  tend  to  render 
titles  insecure.  For  us  as  expounders  of  the  law, 
it  is  sufficient  to  say  that  there  is  no  such  ex- 
ception in  the  words  of  the  Act.  The  ideas  thus 
put  forward  are  not  new.  They  were  advanced 
in  the  case  of  Stowel  v.  Ld.  Zouch,  Plowd.Com., 
371,  in  the  reign  of  Queen  Elizabeth,  and  this 
is,  moreover,  a  case  which  shows  with  how 
much  strictness  even  a  short  Statute  of  Lim- 
itations in  favor  of  possession  should  be  con- 
fined to  the  words  of  saving  or  exception.  A 
statute  had  declared  that  a  fine  should  operate 
as  a  bar  to  all  strangers,  saving  to  all  persons 
and  their  heirs  such  right  as  they  had,  so  that 
they  pursued  it  by  action  or  entry  within  5 
613*]  *years  next  after  proclamations  made. 
It  was  held  that  not  even  infants  or  femes 
covert  were  excepted,  but  all  limited  to  the  five 
years,  because  the  statute  did  not  except  them 
in  words.  It  is  added:  "Whosoever  considers 
that  this  Act  was  made  for  the  general  tran- 
quility,  and  quiet  of  inheritances  throughout 
the  realm,  which  are  more  to  be  favored  than 
the  nonage  of  an  infant  in  a  case  which  rarely 
happens,  will  not  think  this  a  hard  or  rigid 
construction;  and  although  sometimes  a  case 
happens  for  which  there  is  no  remedy,  yet  that 
does  by  no  means  impeach  the  reasonableness 
or  justice  of  the  law,  seeing  the  great  number 
of  people  who  are  provided  for  by  it."  It  is 
then  shown  that  there  might  be  several  suc- 
cessive infancies,  and  added:  "Then  the  right 
would  come  to  be  tried  when  it  is  out  of  the 
memory  of  any  mafe  living,  and  yet  in  such  a 
dark  case  a  jury  would  be  under  the  necessity 
of  giving  a  verdict;  and  such  darkness  and  ig- 
norance would  be  the  means  of  introducing 
perjury  and  many  other  mischiefs  which  the 
makers  of  the  Act  intended  to  prevent  by  re- 
moving the  cause  of  them:  viz.:  by  limiting  a 
certain  time,  which  they  did  not  intend  should 
be  exceeded,  although  some  particular  persons 
might  suffer  by  it."  See,  also,  Maddock  v. 
Bond,  \  Irish  T.  R.,  332,  340.  Even  while  treat- 
ing of  an  equity,  when  Cholmondely  v.  Clinton 
came  to  a  second  hearing  at  the  rolls,  2  Jac.  & 
W.,  155,  Sir  Thomas  Plumer  seems  to  have 
used  language  equally  strong.  He  says  (speak- 
ing of  a  bar  in  20  years  by  adverse  possession): 
"The  question  is  never  a  question  as  to  the 
title  belonging  to  the  plaintiff  or  defendant  ; 
time  shuts  out  the  inquiry  into  title,  except 
only  to  ascertain  that  the  possession  has  been 
de  facto  adverse  to  the  claimant ;  whether 
amounting  strictly  to  a  disseisin,  abatement  or 
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intrusion,  is  of  no  consequence  provided  it  has 
been  adverse;  that  is,  inconsistent  with  the  ti- 
tle of  the  claimant.  The  defendant  in  posses- 
sion has  a  right  to  stand  on  the  defensive,  and 
throw  upon  the  plaintiff  the  burden  of  getting 
over  the  preliminary  plea  in  bar  by  showing  a 
title  to  sue,  that  is,  by  proving  that  he  has 
made  his  entry  or  filed  his  bill  within  20  years. 
The  question  respects  the  plaintiff's  right  to 
the  remedy,  not  the  defendant's  title  to  the  es- 
tate. A  tortious  *act  can  never  be  the  [*614 
foundation  of  a  legal,  any  more  than  of  an 
equitable  title.  It  is  no  more  favored  by  a  court 
of  law  than  a  court  of  equity,  considered  na- 
kedly by  itself;  but  the  statute  bar  arises  from 
other  principles,  admitting  the  title  if  it  could 
be  inquired  into,  to  be  clearly  in  favor  of  the 
plaintiff  and  against  the  defendant,  still  the 
question  is  whether  he  has  prosecuted  that  title 
in  time.  The  quiet  and  repose  of  the  kingdom, 
the  mischief  arising  from  stale  demands,  the 
laches  and  neglect  of  the  rightful  holder,  and 
all  the  other  principles  of  public  policy  take 
away  the  remedy  notwithstanding  the  title  ven 
domini,  and  the  tortious  holding  of  the  pos- 
sessor. To  advert  to  the  merits  is  to  shift  the 
question  from  the  real  subject  of  inquiry.  The 
case  never  arrives  at  that  point ;  it  is  stopped 
in  limine,  equally  in  the  courts  of  equity  as  of 
law.  The  title  is  changed  in  both  by  the  opera- 
tion of  a  public  law,  upon  public  principles 
without  regard  to  the  original  private  right.  If 
the  negligent  owner  has  forever  forfeited  by 
his  laches  his  right  to  any  remedy  to  recover.he 
has  in  effect  lost  his  title  to  recover.  The  de- 
fendant keeps  possession  without  the  possibil- 
ity of  being  ever  disturbed  by  any  one."  We 
need  scarcely  go  beyond  this  case  to  collect  the 
doctrine  of  ad  verse  possession,  as  to  its  nature 
and  effect  upon  equitable  estates.  It  was  twice 
at  the  rolls,  first  before  Sir  Wm.  Grant,  2 
Meriv.,  171,  who  held  there  could  be  no  ad- 
verse possession  of  a  merely  equitable  estate. 
Id.,  357.  This  was  in  1817.  It  came  on  again 
upon  the  equity  reserved,  before  Sir  Thomas 
Plumer,  in  1820,  2  Jac.  &  W.,  1.  He  differed 
from  Sir.  Wm.  Grant,  and  turned  the  whole 
cause  against  the  complainant,  on  the  ground 
that  there  was  an  equitable  adverse  possession. 
He  mentioned  the  great  importance  of  the 
question.  "One  of  greater  importance,"  he 
said,  "hardly  ever  arose  in  any  cause.  It  is  one 
on  which  every  estate  in  the  kingdom  does  or 
may  depend."  Among  other  things,  he  advert- 
ed to  the  rule  at  law.  He  said,  that  at  law, 
"the  lapse  of  20  years  affords  a  substantive  in- 
superable plea  in  bar.  It  is  the  fixed  limit  to 
the  remedy;  the  tempus  constitutum.  One  day 
beyond  is  as  much  too  late  as  100  years.  This 
*is  the  peremptory  inflexible  rule  at  [*615 
law,  fixed  by  positive  statutes,  if  there  has 
been  adverse  possession  and  no  disability  or 
fraud.  No  plea  of  poverty,  ignorance  or  mis- 
take can  be  of  any  avail.  However  clear  and 
indisputable  the  title  if  the  merits  could  be  in- 
quired into,  however  demonstratively  tortious 
and  wrongful  the  adverse  possession,  the  fact 
of  such  possession  and  the  time  preclude  all 
investigation  of  the  title.  The  door  of  justice 
is  closed.  The  claimant  cannot  be  heard  to 
show  his  title.  It  is  a  decisive  answer  to  him 
that  he  comes  too  late.  That  alone  is  the  bar. 
His  title  remains,  but  he  has  lost  his  remedy. 
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The  statute  Is  founded  upon  the  wisest  policy, 
and  is  consonant  to  the  municipal  law  of  ev- 
ery country.  It  stands  upon  the  general  prin- 
ciple of  public  utility.  Interest  reipublicae  ut  sit 
finis  litium  is  a  favorite  and  universal  maxim. 
The  public  have  a  great  interest  in  having  a 
known  limit  fixed  by  law  to  litigation,  for  the 
quiet  of  the  community,  and  that  there  may  be 
a  certain  fixed  period  after  which  the  possessor 
may  know  that  his  title  and  right  cannot  be 
called  in  question.  It  is  better  that  the  neg- 
ligent owner  who  has  omitted  to  assert  his 
right  within  the  prescribed  period,  should  lose 
his  right,  than  that  an  opening  should  be  given 
to  interminable  litigation,  exposing  parties  to 
be  harassed  by  stale  demands  after  the  wit- 
nesses of  the  facts  are  dead, and  the  evidence  of 
title  lost."  2Jac.  &  W.,  139.  140  The  reason- 
ing and  the  decision  in  this  case  were  adverted 
to  and  approved  by  the  Supreme  Court  of  the 
U.  8.,  in  Elmendorf  v.  Taylor,  10  Wh.,  174. 
The  decree  in  Cholmondely  v.  Clinton  being  en- 
rolled, the  complainant  appealed  to  the  House 
of  Lords,  where  the  cause  was  decided  and  the 
decree  affirmed,  in  1821.  A  sketch  of  the  de- 
cision in  that  House  is  given  by  a  note  at  the 
close  of  the  report  in  2  Jac.  &  W..  189.  The 
full  report  occupies  the  whole  of  the  first  part 
of  4  Bligh,  P.  C.  O.  S.  The  case  was  heard 
throughout  on  pleadings  and  proofs,  was  fully 
argued  in  every  stage,  and  elaborate  opinions 
were  delivered  by  very  able  judges.  It  may 
well  be  inferred,  therefore,  that  the  doctrine 
which  finally  prevailed  was  well  considered  in 
all  its  relations.  The  complainant  in  that  cause 
(5 16*]  had  also  *brought  an  ejectment,  and 
filed  his  bill  for  a  discovery  in  aid  of  that  ac- 
tion. To  that  the  defendant  demurred,  on  the 
ground  that,  by  the  complainants'  own  show- 
ing, his  remedy  was  barred.  So  the  Lord  Chan- 
cellor held.  This  was  in  1823,  and  the  case  is 
reported  in  Turn.  &  R.  107,  118.  At  the  last 
page  the  Lord  Chancellor  adverted  to  the  decis- 
ion in  the  House  of  Lords,  saying:  "I  believe 
it  was  the  intention  of  the  House  of  Lords  to 
state  this:  that  where  there  has  been  adverse 
possession,  not  accounted  for  by  any  disability, 
as  coverture  or  infancy,  for  20  years,  a  court 
of  equity  ought  not  to  interfere." 

I  advert  to  this  case  the  more  particularly 
because  I  think  the  argument  of  Sir  Thomas 
Plumer,  which  finally  prevailed,  gives  a  more 
just  and  clear  view  of  the  general  policy  of  the 
statute,  and  the  nature  of  adverse  possession, 
than  any  other.  One  remark  I  have  already 
cited,  in  respect  to  what  possession  is  adverse. 
Whether  it  be  a  disseisin,  abatement  or  intru- 
sion, he  says,  is  of  no  consequence  provided  it 
has  been  adverse,  that  is,  inconsistent  with  the 
title  of  the  claimant  who  is  out  of  possession. 
It  is  inconsistency,  or  such  a  claim  as  puts  the 
plaintiff  at  defiance,  no  matter  how  wrongful, 
or  with  what  degree  of  known  wrong  in  the 
possessor,  as  will  be  seen  in  many  parts  of  his 
opinion.  The  whole  burden  of  the  argument 
goes  on  a  claim  of  title  inconsistent  with  that 
of  the  plaintiff,  irrespective  of  the  question 
whether  it  be  wrongful  or  rightful,  with  or 
without  color  of  title,  honestor 'dishonest.  Aft- 
er being,  in  fact,  out  of  possession  for  20  years, 
it  is  too  late  to  inquire  of  any  fact  beyond  such 
possession  except  the  disabilities  mentioned  in 
the  statute.  It  is  true  that  he  mentions  fraud 
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as  an  additional  disability  even  when  speaking 
of  the  rule  at  law,  and  that  is  again  mentioned 
without  disapprobation  when  he  is  cited  by  the 
Supreme  Court  of  the  U.  S.  I  have  already 
bad  occasion  to  notice  three  successive  cases 
decided  by  the  Supreme  Court  of  this  State,  in 
which  that  has  been  repudiated;  and  I  will 
make  a  single  remark  to  show  why  SirTlinin 
as  Plumer  stated  the.  exception,  and  why  it 
cannot  be  leceived  here,  unless  this  court  are 
prepared  to  overrule  what  was  held  by  the  Su- 
preme *Court.  Theexception,  no  doubt. [*(>  I  7 
referred  to  the  mere  dictum  of  Ld.  Mansfield 
in  Dreev.  Holbech,  Doug.,  654.  The  action  was 
assumpsit,  to  which  the  defendant  pleaded  tin- 
Statute  of  Limitations.  The  plaintiff  replied, 
stating  certain  facts  which  he  insisted  made 
out  a  fraud  and  fraudulent  concealment  of  tin- 
cause  of  action  by  the  defendant.  On  demur 
rer,  the  court  overruled  the  replication,  Ld. 
Mansfield  remarking  that  the  replication  did 
not  make  out  a  fraud;  and  adding  that,  if  one 
had  been  made  out,  the  case  would  have  been 
very  different.  That  dictum  has  been  overruled 
expressly  every  time  the  question  has  been  be- 
fore the  Supreme  Court.  They  have  considered 
themselves  bound  by  the  enumeration  of  disa- 
bilities in  the  statute.  In  the  very  last  CM6, 
Allen  v.  Mitte,  Ch.  J.  Nelson  says:  "  Some  of 
the  judges  in  England,  in  late  cases,  have  in- 
timated an  opinion  that  a  fraudulent  conceal- 
ment by  the  defendant  would  take  the  case  out 
of  the  statute,  even  at  law  as  well  as  in  equity; 
but  we  are  not  aware  of  any  decision  upon  the 
point.  The  intimation  is  founded  upon  the 
dictum  of  Ld.  Mansfield  in  Bree  v.  Holbech. 
which  Ch.  J.  Spencer,  in  Troup  v.  Smith,  re- 
fused to  acknowledge  as  an  authority." 

I  trust  I  have  already  said  enough  to  show 
that  this  strictness  is  not  founded  on  any  favor 
to  the  man  who  may  be  supposed  to  have  com- 
mitted a  fraud,  and"  kept  it  out  of  view  till  the 
statute  shall  have  run  against  the  injury.  It  is 
the  impossibility  of  deciding  after  a  certain 
time  whether  any  fraud  has  been  committed  or 
not.  In  respect  to  a  fraud  of  yesterday,  the 
transaction  may  be  so  shrouded  that  the  keen- 
est vision  cannot  determine  its  character.  The 
fraud  must  be  left  to  inference  from  circum- 
stances, and  there  is  always  some  danger  of 
mistake  against  innocence.  After  the  lapse  of 
many  years  this  is  peculiarly  so;  and  the  Stat- 
ute of  Limitations,  therefore,  interposes  a  bar 
to  the  accusation,  as  it  does  of  all  crimes  ex- 
cept murder  and  treason.  Standing  on  a  pure 
equity,  I  am  aware  that  the  contrary  has  been 
put  very  strongly.  Story,  ,/. ,  said  in  Pretoxtv. 
Oratz,  6  Wh.,  497:  "  lii  a  case  where  fraud  is 
imputed  and  proved,  length  of  time  ought  not, 
upon  principles  of  *eternal  justice,  to  [*618 
be  admitted  to- repel  relief.  On  the  contrary, 
it  would  seem  that  the  length  of  time  during 
which  the  fraud  has  been  successfully  con- 
cealed and  practiced  is  rather  an  aggravation 
of  the  offense,  and  calls  more  loudly  upon  a 
court  of  equity  to  grant  ample  and  decisive  re- 
lief." But  he  immediately  adds  the  best  of  all 
reasons,  I  think,  why,  on"  a  question  of  legal 
right,  the  inquiry  should  be  cut  off  after  the 
statute  has  run.  His  words  are:  "  But  length 
of  time  necessarily  obscures  all  human  evi- 
dence; and  as  it  thus  removes  from  the  parties 
all  the  immediate  means  to  verify  the  nature 
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of  the  original  transactions,  it  operates  by  way 
of  presumption  in  favor  of  innocence  and 
against  imputation  of  fraud.  It  would  be  un- 
reasonable, after  a  great  length  of  time,  to  re- 
•quire  exact  proof  of  all  the  minute  circum- 
stances of  any  transaction,  or  to  expect  a 
satisfactory  explanation  of  every  difficulty  real 
or  apparent  with  whicfc  it  may  beincumbered." 
And  the  court  denied  relief  on  these  grounds. 

Take  an  illustration  of  the  remarks  of  Judge 
Story  from  the  case  at  bar.  The  complainants 
insist  on  the  defendants  taking  issue  and  going 
into  proof  on  the  question,  whether  the  cor- 
poration had  presented  a  petition  in  1705,  by 
which  they  fraudulently  set  forth  certain 
boundaries  in  an  obscure  way,  with  the  intent 
to  favor  the  pretense  of  a  right  to  encroach  on 
their  neighbors.  No  human  being  has  been 
alive  for  several  generations  who  could  speak 
to  that  question.  The  court  or  jury  who  are 
to  try  it  must  then  make  a  guess  in  the  best 
-way  they  can,  whether  the  boundaries  were 
stated  honestly.  The  defendants  say  "We  have 
been  in  adverse  possession  for  nearly  50  years, 
of  the  whole  land  in  dispute;  and  we  decline 
going  into  the  question,  so  long  as  a  possession 
is  a  bar  to  all  inquiry."  And  can  there  be  a 
doubt,  on  looking  at  the  statute  and  the  reason 
•of  the  thing,  that  adverse  possession  was  in- 
tended to  bar  an  inquiry  as  well  into  questions 
of  fraud  in  acquiring  a  title  as  any  other?  Sup- 
pose some  document  to  exist  on  which  the 
complainants  may  ask  a  jury  to  infer  fraud, 
would  it  not  be  most  unreasonable  to  require 
this,  when  all  living  testimony  to  repel  it  must 
long  since  have  ceased  to  exist?  Why  should 
•619*]  not  *the  statute  bar  inquiry  and  cut  off 
the  complainants'  documental  evidence  of  one 
Jsind  as  well  as  another? 

I  am  not  aware  that  there  can  be  any  pretense 
of  effectual  concealment  in  anything  else.  The 
-defendants,  in  the  language  of  Sir  Thomas 
Plumer,  have  de  facto  been  in  possession, 
claiming  a  title  inconsistent  with  any  in  the 
•complainants.  The  latter  have  been  de  facto, 
out  of  possession,  and  this  appears  to  have  been 
so  with  regard  to  them  and  those  under  whom 
they  claim  since  1785,  nearly  50  years  before 
their  bill  was  filed.  Even  if  both  parties  should 
be  looked  on  as  tenants  in  common  when  the 
Bogardus  deed  was  obtained,  the  adverse  pos- 
session since  would  be  equally  fatal;  though  I 
think  it  entirely  clear  that  the  bill  shows  not 
only  an  exclusive  possession  in  fact,  but  that 
such  possession  was  always  adverse. 

Being  entirely  satisfied,  therefore,  with  the 
ground  taken  by  His  Honor,  the  Chancellor,  I 
have  not  deemed  it  necessary  to  discuss  the 
questions  of  form  upon  which  the  case  turned 
when  it  was  before  the  Vice- Chancellor.  In  my 
view  of  the  case,  on  the  complainants'  own 
showing,  there  should  be  an  end  of  this  litiga- 
tion. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
•  cellor  should  be  affirmed,  on  the  ground  that 
the  complainants'  claim  is  barred  by  the  Stat- 
ute of  Limitations. 

By  Senator  Furman.  It  is  admitted  if  there 
be  a  strong  equity  in  favor  of  ihe  defendants, 
they  cannot  be  required  to  condemn  themselves 
or  expose  their  title  to  the  searching  questions 
of  a  bill  of  this  nature;  and  that  such  is  also 
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the  case  where  the  equities  are  balanced  be- 
tween the  parties.  But  the  complainants  here 
claim  that  they  have  a  superior  equity,  or  in 
their  own  words,  a  triple  equity,  based:  first, 
on  the  allegation  of  confused  boundaries;  sec- 
ond, on  the  claim  for  an  account;  and  third,  on 
the  charge  of  fraud. 

On  the  first  ground,  the  allegation  of  con- 
fused boundaries,  I  have  examined  thoroughly 
the  complainants'  bill, and  upon  carefully  read- 
ing the  description  of  the  first  tract  of  land  of 
130  acres  claimed  by  that  bill, and  described  as 
the  "Dominie's  Hook,"  on  a  creek  or  inlet 
called  Messpats  KilJ,in  the*City  of  N.  [*62O 
Y.,  I  have  come  to  the  conclusion  that  it  is 
much  more  than  doubtful  whether  that  tract 
was  ever  in  the  City  and  County  of  N.  Y. ;  and 
I  am  the  more  strongly  impressed  with  that 
doubt.from  the  fact  that  from  all  the  examina- 
tions and  inquiries  which  I  have  made,  I  can- 
not discover  that  there  ever  was  any  creek  or 
kill  of  that  name  on  Manhattan  Island.  Neither 
Benson  in  his  Memoir  on  Ancient  Names, Moul- 
ton  in  his  View  of  New  Oranee,  now  New 
York, in  1673,  or  Watson  in  his  Olden  Time  in 
N.  Y.,  mention  it,  although  they  describe  all 
the  shores,  creeks,  inlets,  hills  and  valleys 
known  upon  that  island.  But  I  do  find  there 
was  a  Messpats  Kill  on  Long  Island,  in  New- 
town,  and  that  in  the  same  town  was  a  farm 
called  the  Bowery,  which  did  anciently  belong 
to  the  ministers  of  the  Dutch  Reformed  Church 
of  N.  Y.,  and  was  applied  among  other  things 
to  the  support  of  their  poor.  This  Messpats 
Kill  is  described  by  that  name  in  the  Newtown 
purchase,  under  the  Dutch  Government,  bear- 
ing date  Apr.  12,  1656,  and  in  Gov.  Nicolls' 
patent  of  Newtown,  under  the  English  Gov- 
ernment, dated  Mar.  6,  1666,  and  in  the  year 
1665  we  have  a  conveyance  of  a  farm  at  Mess- 
pats  Kill  on  Long  Island,  with  a  habitation  and 
r.i  tobacco  house  ;  and  the  term  "Bowery"  was 
not  then  or  at  any  period  used  to  designate  any 
particular  place,  except  in  the  single  instance 
of  the  street  in  N!  Y.  City,  but  simply  meant  a 
farm  ;  and  so  there  was  Corlear's  Bowery, 
Stuyvesant's  Bowery,  and  many  others  ;  and 
the  same  term  was  also  applied  to  farms  at 
Schenectady.  Another  reason  which  induced 
me  thus  critically  to  examine  the  description 
of  that  first  tract  of  land,  was  that  from  a  pe- 
rusal of  the  bill  I  discovered  a  plain  and  ap- 
parent error,  in  fact  upon  its  first  page,  where 
it  is  stated,  that  in  the  year  1663,  Anneke  Jans 
Bogardus  was,  in  the  words  of  the  complain- 
ants,then  "of  the  Village  of  Beverwyckin  New 
Nederland,  so  called,  a  place  now  within  the 
City  and  County  of  N.  Y. ;"  whereas  Beverwyck 
was  never  within  the  City  and  County  of  N.  Y. , 
but  was  one  of  the  names  by  which  Albany 
was  then  distinguished.  The  next  piece  of  land 
claimed  by  the  bill,  being  62  acres, is  described 
as  "lying  on  the  south  side  of  the  house  to  the 
*fence  of  the  land  belonging  to  the  com-  [*62 1 
pany, "meaning  the  Dutch  West  India  Co., and 
which  the  complainants  locate  at  Warren  St. 
in  the  City  of  N.  Y.,  and  extending  therefrom 
northwardly.  In  order  to  ascertain  whether 
there  bein  reality  any  such  confusion  of  bound- 
aries, we  must  in  the  first  place  ascertain,  if 
possible,  where  this  land  of  the  Company,  or 
the  King's  farm,  as  it  was  afterwards  called, 
was  located. 
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It  would  be  impossible  at  this  distant  period 
to  locate  accurately  by  tradition  the  boundaries 
of  that  farm  .  no  two  persons  would  place  it 
within  the  same  lines  by  many  hundred  feet ; 
and  in  fact  no  two  writers  or  historians  have 
ever  as  yet  agreed  in  their  description  of  it. 
One, I  recollect,  states  that  the  Company's  farm 
extended  to  the  present  Duane  Street;  another 
locates  it  between  Liberty  and  Cortlandt  Sts., 
and  the complainantsdefine  its  northern  bound- 
ary to  be  at  Warren  St.  Under  the  Dutch  ad- 
ministration all  the  rear  of  the  town  beyond 
the  walls  was  cast  into  farms  said  to  have  been 
six  in  number,  called  bouwerys.  Van  Twiller, 
the  Governor,  occupied  number  one,  on  which 
was  his  mansion,  and  he  bad  his  tobacco  plan- 
tation on  number  two.  This  No.  1,  which  was 
the  Company's  farm  (and  with  No.  2  after- 
wards known  as  the  King's  farm),  extended 
from  Wall  Street  to  Hudson  St.  No.  2  was  next 
beyond  that,  north.  No.  3  was  at  Greenwich. 
No.  4  was  on  the  plain  of  Manhattan,  includ- 
ing the  park  or  commons  to  the  kolck.  All 
these  farms  originally  belonged  to  the  Govern- 
ment, and  most  of  them  probably  remained 
public  property  long  after  the  period  designated 
by  the  claimants  as  the  time  of  the  acquisition 
of  their  title. 

There  being  no  dependence  to  be  placed  on 
the  recollections  of  individuals  in  such  matters, 
as  every  person  must  have  experienced  who  has 
been  obliged  to  test  the  accuracy  of  such  in- 
formation, the  only  remaining  evidence  on 
which  we  can  with  "certainty  rely  are  the  an- 
cient maps  made  about  that  time.  And  we  fort- 
unately have  such  evidence  existing  in  the  map 
of  the  City  of  N.  Y.  made  by  James  Lyne,  in 
the  year  1729.  which  shows  that  there  was  no 
street  beyond  Broadway  weetward.and  that  the 
($22*]  land  on  the  western  *side  of  that  street 
descended  to  the  beach  ;  and  that  from  Cort- 
landt St.  northward  all  the  ground  west  of 
Broadway  was  occupied  by  trees  and  tillage, 
and  called  "The  King's  farm."  One  of  the 
boundaries  of  this  farm  beirfg  said  to  be  partly 
by  a  swamp,  if  that  swamp  can  be  shown  to 
have  been  far  to  the  northeast  of  the  spot  where 
the  complainants  locate  the  northerly  boundary 
of  the  farm  at  Warren  St..  it  would  seem  to 
settle  the  question  in  the  minds  of  most  reason- 
able persons.  In  the  year  1775.  Broadway,  in 
the  vicinity  of  what  is  now  Grand  St.,  was 
known  as  the  New  Road,  and  about  the  site  of 
Grand  St.  was  then  a  swamp,  and  it  was  by 
marching  a  detachment  of  the  American  Army 
along  the  edge  of  this  swamp  to  the  woods, 
which  were  then  near  Richmond  Hill, and  then 
through  the  Greenwich  road  in  the  following 
year,1776,that  they  were  saved  from  what  was 
then  esteemed  almost  inevitable  destruction. 
This  historical  fact  is, cited  for  the  purpose  of 
showing  the  locality  of  that  swamp,  and  taken 
in  connection  with  the  other  facts,  will  prove 
that  the  King's  farm  granted  to  the  defendants 
legitimately  covered  the  premises  now  claimed 
by  the  complainants. 

And  on  the  other  hand,  if  we  should  apply 
the  conflicting  descriptions  of  this  farm  as 
given  in  the  various  instances  to  which  I  have 
referred, to  the  fact  that  the  City  of  N.  Y. ,  when 
the  grant  to  the  defendants  was  made, extended 
to  Cortlandt  St.,  in  one  instance  you  will  see 
the  farm  entirely  merged  in  the  city,  and 
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nothing  left  for  the  Legislature  to  grant,  and 
in  the  other  instances  the  King's  farm  would 
have  been  scarcely  large  enough  for  a  garden 
in  that  day,  which  was  not  the  case,  for  it  was 
a  large  and  important  tract  of  laud,  and  was 
granted  to  the  defendants  at  that  period  he 
cause  they  had  charge  of  the  temporalities  of 
a  Church  to  which  the  government  looked  for 
the  propagation  of  Christianity  throughout 
this  extensive  country.  If  these  things  be  true, 
and  there  can  scarcely  be  a  reasonable  doubt 
of  them,  these  complainants  have  been  greatly 
mistaken  in  setting  up  their  claims  to  these 
lands  in  the  manner  they  have  done  ;  and  that 
there  cannot  be  any  confusion  of  boundaries 
as  they  claim  by  their  bill. 

*As  to  the  claim  for  an  account,  in  [*623 
the  view  which  I  have  taken  of  the  first 
ground  of  equity,  it  cannot  possibly  exist.  It 
is  shown  by  the  complainant's  bill  that  the  de- 
fendants went  into  possession  of  the  King's 
farm  in  the  year  1705,  under  a  grant  from  the 
colonial  Governor  ;  that  under  color  of  that 
grant  they  came  into  possession  of  the  prem- 
ises in  question,  and  public  documents  now 
existing  show  that  there  is  strong  reason  to  be- 
lieve that  about  the  period  of  that  grant  those 
premises  were  understood  to  constitute  a  part 
of  that  farm.  Does  not  this  create  a  strong 
equity  in  favor  of  the  defendants,  or  at  least 
an  equal  equity  with  the  complainants  ?  and, 
therefore,  this  bill  cannot  be  sustained  upon 
the  principles  before  stated. 

It  may  be  said  that,  strictly  speaking,  such 
an  examination  as  I  have  given  the  facts  in. 
this  case  is  not  within  the  scope  of  an  opinion 
upon  this  state  of  the  pleadings.  That  may 
be  so  ;  but  in  a  case  of  such  great  moment.one 
involved  in  the  immense  expense  which  has 
attended  and  will  attend  this  litigation,  I  have 
deemed  it  my  duty  to  lay  before  the  parties  in- 
terested such  views  as  I  have  entertained  of 
those  facts,  hoping  it  may  be  attended  with 
beneficial  consequences. 

As  to  the  third  ground,  the  charge  of  fraud,, 
as  I  intend  to  examine  that  in  connection  wilh 
the  ground  of  defense  set  up  under  the  Statute 
of  Limitations,  I  shall  leave  it  for  the  present. 

Teller,  one  of  the  complainants,  derives  his 
descent  from  the  daughter  of  Sarah  Roeloff ; 
and  in  order  to  get  rid  of  the  effect  of  a  mis- 
joinder  of  parties  complainant  having  interest, 
with  those  having  none,  which  it  is  charged  is 
fatal  in  a  bill  of  this  kind,  it  is  imisted  that 
the  daughter  of  Sarah  Roeloff  died  when  tlie 
Dutch  law  was  in  full  force,  and  that  her  chil- 
dren all  equally  inherited.  Whereas  on  the 
other  side  it  is  alleged  that  she  died  under  the 
English  law,  and  the  descent  was,  therefore, 
liable  to  the  law  of  primogeniture. 

The  Vice-  Chancellor  of  the  First  Circuit  holds 
that  the  English  common  law  was,  as  a  matter 
of  course,  introduced  into  this  Colony  imme- 
diately after  the  conquest  of  1664;  and  in  that 
I  am  inclined  to  think  he  is  right,  notwith- 
standing *the  provision  in  the  Articles  [*624 
of  Capitulation  as  to  the  Dutch  customs  of  in- 
heritances. But  it  is  not  necessary  to  contend 
for  that  point  here  ;  it  is  sufficient  for  all  the 
purposes  of  this  decision  that  the  English  law 
was  established  here  in  the  year  1674.  The 
Dutch  recaptured  the  Colony  in  1673,  which 
act  of  itself  put  an  end  to  and  extinguished  all 
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the  privileges  and  reservations  in  the  Articles 
of  Capitulation  of  Aug.,  1664;  and  they  re- 
tained it  until  Oct.  31,  1674,  when  they  ceded 
it  to  the  English  in  exchange  for  Surinam. 
The  first  English  Governor  after  this  cession, 
Sir  Edward  Andros,  Nov.  9  following,  issued 
his  proclamation,  declaring  "  that  the  known 
book  of  laws  formerjy  established  and  in  force 
under  His  Royal  Highness'  government  is  now 
again  confirmed  by  His  Royal  Highness,  the 
which  are  to  be  observed  and  practised,"  etc. 
What  was  the  meaning  and  intent  of  this  proc- 
lamation is  evident  from  the  acts  which  fol- 
lowed its  promulgation.  Accordingly,  in  the 
City  of  N.  Y. ,  at  a  term  of  the  Mayor's  Court 
held  Mar.  13,  1674-5,  proclamation  was  made 
of  the  Governor's  order  that  all  persons  intend- 
ing to  continue  under  the  English  Govern- 
ment should  come  in  at  the  ringing  of  the  bell 
on  the  next  Monday  to  take  the  oaths  of  alle- 
giance and  fidelity.  On  the  day  mentioned 
Cornelius  Stenwyck,  William  Beeckman,  Nich- 
olas Bayard,  Johannes  De  Piester  and  divers 
others  appeared  and  demanded  a  confirmation 
of  their  former  privileges  granted  them  by 
Gov.  Nicolls,  who  signed  the  Articles  of  Ca- 
pitulation. The  president  requested  to  know 
what  they  were.  They  answered:  "1.  To 
have  the  liberty  of  the  Church.  2.  That  their 
people  shall  not  be  prest.  3.  That  the  article 
of  inheritances  be  confirmed.  4.  That  they 
shall  not  be  obliged  to  take  up  arms  against 
their  own  nation."  All  which  they  requested 
the  court  to  inform  the  Governor  of  previous 
to  taking  the  oaths  (being  the  same  privileges 
as  to  the  Dutch  inheritances  reserved  by  the 
Articles  of  1 664).  The  Governor's  answer  was  : 
"That,  without  condition,  articles  or  provisoes, 
they  must  take  the  oaths,  otherwise  to  stand 
to  the  censure  and  penalty  in  the  laws  set  forth." 
And  at  five  meetings  of  the  court  subsequently 
814  citizens  took  the  oaths  required, 
625*J  *There  has  been  considerable  anxi- 
ety manifested  in  the  course  of  this  argument 
to  show  that  there  were  no  colonial  laws  pre- 
vious to  the  enactments  of  1691,  or  that  they 
were  of  such  a  loose  and  vague  description  as 
to  merit  no  attention  ;  and  that  even  those  had 
probably  been  lost  or  destroyed  ;  and  for  that 
purpose  2  Graham,  Hist.  U.  S.,  255,  and  Smith, 
Hist.  N.  Y.,  4to,  124,  have  been  cited.  It  is 
really  strange  how  such  matters  get  into  his- 
tories and  pass  from  one  age  to  another  with- 
out contradiction.  The  truth  is  that  those  laws 
of  the  Colony  of  N.  Y.  enacted  in  the  years 
1683, 1684  and  1685  are  generally  as  well  worthy 
of  attention  as  any  which  have  been  passed 
since,  but,  never  having  been  printed,  the  pub- 
lic know  little  or  nothing  about  them ;  and 
they  are  all  now  preserved  in  the  office  of  the 
Secretary  of  State.  But  it  would  be  well,  prob- 
ably, if  those  laws  could  be  discredited  in  this 
case,  for  they  show  clearly  that  the  English 
common  law  was  established  in  this  Colony 
immediately  after  its  cession  by  the  Dutch  in 
1674,  if  not  previously.  Thus  we  find  by  the 
Charter  of  Liberties  enacted  in  1683  it  is  pro- 
vided that  every  freeholder  shall  have  a  vote 
in  the  election  of  representatives  to  the  Gen- 
eral Assembly,  and  the  Article  concludes  in 
the  following  language:  "By  freeholders  is 
understood  every  one  who  is  so  understood  ac- 
cording to  the  laws  of  England."  The  same 
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charter  also  declares:  "That  from  hencefor- 
ward no  lands  within  this  Province  shall  be 
esteemed  or  accompted  as  a  chattel  or  personal 
estate  but  an  estate  of  inheritance,  according 
to  the  customs  and  practice  of  His  Majesty's 
realme  of  England. "  To  show  that  they  mean  t 
the  same  should  be  conveyed  as  lands  were  iu 
England,  they  also  by  the  same  instrument  en- 
act :  "  That  no  estate  of  a  feme  covert  shall  be 
sold  or  conveyed  but  by  deed  acknowledged 
by  her  in  some  court  of  record,  the  woman  be- 
ing secretly  examined  if  she  doth  it  freely  with- 
out the  threats  or  compulsion  of  her  husband." 

This  does  not  look  as  if  the  law  was  vague 
and  indefinite  and,  to  use  the  words  of  one  of 
the  authorities  cited,  show  there  was  any  dif- 
ficulty in  knowing  what  the  law  was. 

*But  this  is  not  all  the  proof  which  [*62G 
exists  from  our  public  records  and  laws,  which 
show  that  the  English  common  law  was  adopt- 
ed in  this  Colony  as  early,  at  least,  as  I  con- 
tend for,  if  the  Dutch  law  ever  existed,  and 
was  recognized  after  Aug.,  1664.  During  the 
same  session  the  Legislature  (Oct.  29,  1683) 
passed  "An  Act  to  Settle  Courts  of  Justice," 
by  which  they  established  a  "  High  Court  of 
Chancery" — "  to  heare  and  determine  all  mat- 
ters in  equity  " — and  a  common  law  court,  oc- 
cupying the  position  of  our  present  Supreme 
Court,  with  "power  and  jurisdiction  to  hear, 
try  and  determine  all  matters,  causes  and  case:-, 
capital,  criminal  or  civil,  and  causes  tryable  at 
common  law."  It  is  further  shown  that  the 
English  common  law  was  so  established  in  this 
Colony,  and  that  for  that  reason  the  Colonial 
Legislature  deemed  it  necessary  on  the  same 
day  on  which  they  passed  the  above  law  estab- 
lishing those  courts  of  equity  and  law  to  en- 
act "An  Act  for  Regulating  Former  Mort 
gages,"  the  object  of  which  was  to  confirm 
some  mortgages  which  had  been  given  accord- 
ing to  the  Dutch  mode  of  conveyancing,  pro- 
vided they  should  be  foreclosed  or  renewed 
within  18  months.  And  in  the  preamble  of 
this  Act  they  recite :  that  "  It  hath  been  the 
custom  and  practice  of  the  ancient  inhabitants 
of  this  Province,  commonly  called  Dutch,  to 
use  and  exercise  the  methods  of  their  own  na- 
tion in  mortgages  of  lands,  houses  and  tene- 
ments, which  is  not  according  to  the  usage  and 
method  of  England,  and  the  now  established 
laws  of  this  Province." 

It  has  been  urged  by  the  counsel  for  the 
complainants  that  there  were  now  existing 
many  estates  held  under  the  Dutch  convey- 
ances made  many  years  subsequent  to  the  Ar- 
ticles of  Capitulation,  which  conveyances  were 
bad  at  the  common  law,  and  that,  therefore, 
the  inference  was  irresistible  that  the  Dutch 
law  continued  in  force  for  a  long  series  of 
years  subsequent  to  the  capitulation  of  the  year 
1664.  That  such  conveyances  were  made  there 
is  not  any  doubt,  and  it  is  equally  clear  that 
they  were  bad  at  common  law,  but  the  infer- 
ence so  sought  to  be  drawn  does  not  arise,  and 
is  rebutted  by  the  facts  now  existing,  as  shown 
by  the  statute  last  above  cited  in  relation  ta 
the  Dutch  mortgages  :  and  also  from  the  fact 
that  the  Colonial  Legislature  *from  [*627 
time  to  time  enacted  laws  for  the  purpose  of 
confirming  the  estates  said  to  be  created  under 
those  conveyances,  which  would  not  have  been 
necessary  if  it  was  true  that  the  Dutch  law  ex- 
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isted  in  force  as  thus  claimed.  So,  by  the 
"  Act  of  Settlement,"  passed  Nov.  2, 1683,  they 
confirmed  the  titles  of  all  persons  who  had 
been  in  the  actual  possession  of  lands  for  four 
years  prior  to  the  passage  of  that  law;  reserv- 
ing the  right  of  "  all  persons  under  &ge,feme 
covert,  non  compos  mentis,  imprisoned,  or  be 
yond  the  seas"  —  thus  again  showing  most 
clearly  that  in  all  matters  relating  to  estates 
they  were  governed  by  the  common  law,  and 
not  by  the  civil  law  as  established  under  the 
Dutch  Government ;  and  they  required  this 
Act  of  Settlement  to  be  published  and  pro 
claimed  at  the  town-house  in  each  town  in  the 
Province  three  several  days  within  four  months 
after  its  passage.  And  so  the  very  instance 
cited  by  the  counsel  of  the  devise  of  the  Manor 
of  Fordham  to  the  Dutch  Reformed  Church  in 
N.  Y.  proves  my  position;  for  if  it  had  been 
good  under  the  Dutch  law,  and  that  law  had 
been  in  force  when  the  devise  was  made,  it 
would  not  have  been  necessary  to  obtain  its 
confirmation  from  the  Colonial  Legislature  in 
the  year  1755. 

The  same  Legislature  also  in  the  same  year, 
1683,  by  "An  Act  to  Prevent  Frauds  in  Con- 
veyancing Lands,"  and  by  "An  Act  to  Pre 
vent  Deceit  and  Forgery."  adopted  the  English 
common  law  in  relation  to  conveyancing  and 
livery  of  seisin;  and  they  also  at  the  same  time 
declared  that  the  same  should  not  "include 
former  deeds,  mortgages  or  conveyances,  but 
leave  them  in  the  same  condition  as  they  were 
before  the  passage  of  the  Act."  Our  ancient 
statutes  and  public  records  thus  teem  with 
evidence  tending  to  show  that  the  common  law 
of  England  was  the  law  of  the  land  in  this 
Colony  from  the  year  1674;  and  the  reason  why 
so  little  is  said  on  that  point  in  the  statutes  sub- 
sequent to  the  year  1691,  is  that  it  was  regard- 
ed as  settled  by  previous  enactments.  If  this 
was  not  the  fact,  the  various  courts  of  the 
Province,  and  among  them  those  of  the  high 
«st  judicial  authority,  must  have  existed  for 
many  years  without  any  legal  basis;  a  suppo- 
sition too  absurd  to  be  entertained  for  one 
<>28*]  moment.  That  *historians  who  have 
written  since  the  period  of  our  revolutionary 
contest,  or  even  those  who  framed  their  works 
some  60  or  70  years  after  those  enactments, 
should  have  fallen  into  the  error  of  supposing 
those  statutes  had  no  existence,  or  were  lost, 
is  not  so  very  strange,  when  we  are  informed 
that  none  of  the  statutes  of  this  Colony  prior 
to  the  year  1691,  were  ever  printed,  with  the 
exception  of  one  or  two  single  Acts;  and  that 
but  three  complete  manuscript  copies  of  those 
statutes  have  ever  existed,  one  of  which  was 
preserved  in  the  office  of  the  Secretary  of 
Stale,  now  in  the  City  of  Albany;  another  in 
the  office  of  the  clerk  or  register  in  Kings  Co., 
where  it  still  remains,  although  not  now,  from 
its  great  age,  in  an  entirely  perfect  state;  and 
the  third  copy  was  in  theclerk's  office  at  South- 
ampton, in  Suffolk  Co.  Indeed,  so  little  has 
the  attention  of  the  public  been  called  to  this 
curious  and  valuable  body  of  laws,  that  one 
historian,  the  Hon.  Mr.  Wood,  in  the  earlier 
edition  of  his  history  of  Long  Island,  asserted 
that  no  Legislature  sat  in  this  Colony  between 
the  year  1684  and  1691,  and  was  not  convinced 
of  his  error  until  some  original  Acts  were 
shown  which  had  been  passed  at  the  session  of 
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1685,  and  he  was  undoubtedly  as  firmly  con- 
vinced that  he  was  correct  in* his  assertion,  as 
ever  Mr.  Graham  or  Mr.  Smith  could  have 
been  as  to  the  truth  of  their  allegations  that 
those  laws  were  vague  and  indefinite,  or  bad 
been  lost  or  destroyed. 

This  settles  the  question,  that  when  the 
daughter  of  Sarah  Roeloff  died,  her  estate  de- 
scended under  the  English  common  law  and, 
therefore,  the  complainant  Teller  cannot  in  the 
manner  in  which  his  descent  has  been  traced, 
have  any  title  to  these  lands,  admitting  for  ar- 
gument sake  that  they  belonged  to  the  com- 
plainant's ancestor.  And  he  having  no  interest 
therein,  has  no  right  to  file  this  bill  against 
the  defendants,  and  the  same  should  be  dis 
missed.  Teller  having  been  joined  with  the  other 
complainants  in  prosecuting  this  as  one  undi- 
vided claim,  it  is,  in  my  judgment,  fatal  to  the 
whole  bill.  It  is  true,  there  is  a  strong  distinction 
between  joint  demands  and  several  demands, 
and  that  this  distinction  has  been  recognized 
in  the  Federal  Courts  of  the  U.  *S.  [*629 
But  it  is  only  where  such  demands  may  be  dis 
joined  and  distinctly  appear  as  to  amount  and 
extent,  that  they  may  be  regarded  as  separate 
or  several  demands,  so  as  to  authorize  the  bill 
to  be  dismissed  as  to  such  of  the  complainants 
who  have  no  title,  and  to  be  held  good  as  to 
others;  and  not  in  a  case  like  the  present,  where 
the  amount  and  extent  of  the  interest  nowhere 
appears  upon  the  face  of  the  pleadings,  but  on 
the  contrary  is  shown  to  be  an  undivided,  in- 
definite interest,  and  one  which  in  all  human 
.probability  never  could  be  ascertained,  even 
by  years  of  labor.  A  general  demurrer  to  the 
whole  bill  has  been  repeatedly  held  good, 
where  a  party  having  an  interest  joins  with 
him  as  a  complainant,  another  having  no  in- 
terest, if  the  fact  appears  upon  the  face  of  the 
pleadings,  as  it  does  in  this  instance. 

As  another  ground  for  sustaining  this  bill 
and  the  claim  founded  upon  it,  it  is  urged  that 
the  Corporation  of  Trinity  Church  was  under 
a  disability  to  acquire  title  to  these  premises, 
they  having  at  that  time  the  full  amount  of 
revenue  allowed  by  the  Act  of  1704.  And  to 
show  this,  the  complainants  set  forth  that  Act, 
which  declares  that  the  property  to  be  acquired 
by  that  Corporation  shall  not  exceed  the  year- 
ly rent  of  £500;  and  then  they  allege  that  in 
the  subsequent  year,  1705,  the  colonial  Legis- 
lature granted  to  that  Corporation  the  Duke's 
farm,  or  as  it  was  also  called,  the  King's  farm, 
at  the  annual  rent  of  3s.  This  provision,  if 
confined  as  the  bill  seemsto  claim,  to  the  value 
of  £500  as  it  then  existed,  there  is  nothing  to 
show  that  these  defendants  ever  did  at  any 
time  acquire  any  real  estate  which  was,  at  the 
time  of  its  acquisition,  above  the  yearly  rent  of 
£500— for  I  presume  no  one  will  contend  that 
upon  such  a  limitation,  an  estate  fairly  within 
it  at  the  time  of  acquisition  will  become  de 
vested  by  a  subsequent  rise  in  its  value.  Such 
an  unreasonable  view  of  the  case  cannot  be 
pretended  by  any  one  who  has  given  it  the 
least  thought.  If  it  should,  however,  be  so 
contended,  then  the  £500  of  the  year  1704,  is 
not  the  £500  of  the  year  1840,  as  all  must  know 
who  have  given  the  subject  the  least  examina- 
tion, for  the  decrease  in  the  value  of  money, 
and  the  increase  in  the  value  of  grain  and  other 
commodities  *have  greatly  changed  the  [*63O 
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real  amount  of  that  restriction.  Such  is  the 
principle  upon  which  the  fellowships  in  many 
of  the  colleges  in  England,  are  retained  at  this 
day,  although  in  terms  vacated  by  their  cor- 
poration statutes  made  some  century  or  two 
previous,  upon  the  incumbent  obtaining  an 
estate  or  perpetual  pension  of  the  yearly  value 
of  £5.  This  principle  is  advocated  and  sus- 
tained in  a  work  of  great  authority  and  learn- 
ing, entitled  the  "Chronicon  Preciosum,"  by 
Bishop  Pleetwood;  published  in  8vo.  London, 
in  the  year  1745.  In  this  view  of  the  case  the 
objection  is  without  foundation.  But  there  is 
another  aspect  in  which  it  may  be  regarded, 
which  is  equally  fatal.  This  restriction  is  a 
mere  question  of  governmental  policy,  and  in- 
dividuals, as  such,  have  nothing  to  do  with  it 
and  no  control  over  it;  and  the  utmost  that  can 
"be  said  about  it  is  that  the  title  of  the  Corpora- 
tion is  perfectly  good  as  to  the  whole  world 
even  if  it  should  exceed  that  restriction  in  its 
annual  rents,  and  it  is  not  for  that  reason 
void,  but  only  voidable  at  the  instance  of  the 
supreme  power.  In  my  opinion,  however, 
•even  this  is  a  strained  view  of  the  case.  I  do 
not  even  believe  it  to  be  voidable;  the  estate 
must  at  the  time  of  its  acquisition  be  of  a  great- 
er yearly  income,  than  the  amount  of  the  re- 
striction to  give  that  restriction  vitality.  And 
the  fact  that  an  estate  should  many  years  aft- 
erwards accidentally,  by  building  a  city  upon 
it,  or  for  any  other  cause,  acquire  a  greater 
value,  will  never  authorize  the  application  of 
that  restrictive  principle. 

I  have  now  disposed  of  all  the  material  ques- 
tions arising  in  this  case  except  that  of  the 
Statute  of  Limitations — the  application  of 
which  forms  one  of  the  most  important  points 
to  be  decided. 

The  complainants  show,  upon  the  face  of 
their  bill,  that  these  defendants  have  been  in 
the  exclusive  possession  of  the  premises  which 
they  now  claim  for  more  than  40  years  previ- 
ous to  the  commencement  of  the  present  suit; 
and  they  do  not  set  forth  any  excuse  sufficient 
at  law  or  in  equity  to  take  their  case  out  of  the 
general  rule,  that  a  suit  will  be  barred  by  lapse 
of  time  unless  commenced  within  20  years 
after  the  complainant's  right  of  action  accrues. 
O3 1*]  *It  is  true  they  do  not  set  this  forth  in 
express  terms,  but  they  do  say  that  before  the 
Revolution  this  Corporation  obtained  posses- 
sion under  claim  of  the  grant  of  the  King's 
farm,  and  with  the  intent  to  deprive  the  Bo- 
gardus  heirs  of  their  estate ;  and  that  they 
have  continued  in  the  possession  thereof,  and 
in  the  actual  receipt  of  the  rents  and  profits 
ever  since.  If  this  does  not  constitute  an  ad- 
verse possession  ;  that  is,  a  possession  incon- 
sistent with  any  title  in  the  complainants,  I 
must  confess  that  I  would  find  it  difficult  ever 
to  comprehend  the  meaning  and  extent  of  that 
term.  The  complainants  do,  it  is  true,  make 
many  and  various  allegations  connected  with 
this  admitted  possession,  la  one  of  which, 
after  describing  certain  alleged  wrongs  and 
trespasses, -they  charge,  "and  in  this  way  a 
variety  of  lodgments  were  from  time  to  time 
made  by  the  said  Corporation  in  the  more  ac- 
cessible and  exposed  parts  of  the  Bogardus 
lands,  particularly  the  Bowery  lands  aforesaid, 
which  lay  to  the  south  of  Messpats  Kill,  and 
not  far  distant  from  the  northerly  extremity  of 
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the  King's  farm."  From  what  I  have  previ- 
ously said  in  relation  to  this  farm  bounded 
upon  Messpats  Kill,  it  must  be  evident  to  most 
persons  that  this  bill  has  been  carefully  drawn, 
not  so  much  with  a  reference  to  what  can  be 
proved  in  the  case,  as  to  make  out  a  prima 
facie  claim  which  would  compel  the  defendants 
to  exhibit  and  set  forth  their  title  deeds  and 
documents,  and  thus  enable  the  complainants 
to  avail  themselves  of  any  weak  point  which 
they  might  discover  in  them,  from  carelessness 
in  the  mode  of  preparing  papers  at  that  distant 
period,  or  from  the  loss  or  destruction  of  some 
connecting  links  in  the  chain  of  documentary 
evidence  during  so  many  ages  as  have  elapsed 
since  this  title  was  originally  granted  to  these 
defendants  ;  and  it  also  serves  to  shade  the  as- 
pect of  that  long  catalogue  of  wrongs  and 
grievances  elaborately  portrayed  in  the  com- 
plainants' bill. 

All  those  charges  of  tearing  down  fences  and 
forcible  ejectments  are  entirely  matters  of  in- 
ducement, and  not  facts  important  to  the  de- 
cision of  this  cause  ;  for,  suppose  them  all 
true,  unless  the  complainants  could  establish  a 
clear  and  good  title  to  the  premises  in  question, 
they  could  *not  sustain  their  action  by  [*632 
reason  of  those  matters,  let  them  be  alleged  in 
however  strong  language.  And  further,  if 
their  title  to  the  premises  was  not  good,  all 
these  ejectments  and  dispossessions  were  no 
more  than  they  deserved  for  trespassing  upon 
the  lands  which  did  not  belong  to  them ;  which 
shows  conclusively  that  such  matters  can  only 
be  stated  by  way  of  inducement.  These  com- 
plainants can  have  no  good  title  if  the  law  pre- 
sumes against  it,  or  if  the  law  presumes  such 
title  to  be  in  another  person.  So  a  receipt  for 
20  years  of  rent  issuing  out  of  land  is  on  the 
common  principle  prima  facie  evidence  of  title. 
Matt.,  Pres.  Ev.,  310.  On  the  like  principle  a 
nonpayment  for  a  long  period  of  a  rent  charged 
upon  land,  will  operate  as  a  presumptive  bar 
to  the  grantee  of  the  rent.  Ibid.,  311.  In  this 
case  it  appears  upon  the  face  of  the  pleadings 
that  the  defendants  have  been  in  the  receipt  of 
the  rents  of  these  premises  for  about  half  a 
century  ;  and  that  the  complainants  have  been 
out  of  the  possession  of  the  premises,  and  out 
of  the  receipt  of  the  rents  for  the  same  period: 
and  nothing  appears,  that  I  can  see,  from  a 
careful  examination  of  the  bill,  which  can  bar 
the  presumptions  which  thus  arise  from  that 
state  of  facts. 

The  complainants,  however,  endeavor  to  get 
over  the  plain  and  obvious  provisions  of  the 
Statute  of  Limitations,  by  engrafting  upon  it 
an  exception  which  it  does  not  contain  :  that 
those  claiming  such  title  must,  in  addition  to 
their  possession,  know  it  to  be  honest,  and 
their  original  entry  must  be  made  in  good 
faith.  If  this  doctrine  be  sustained,  the  result 
will  be,  that  in  all  trials  of  ejectment  where  the 
title  of  the  defendant  is  sought  to  be  sustained 
on  a  long  and  quiet  possession,  it  will  not  be 
the  title  which  will  be  tried,  but  the  good  faith 
with  which  the  entry  upon  the  land  was  made, 
probably  a  century  or  more  ago,  a  fact  which 
it  would  be  impossible  to  show  in  nine  cases 
out  of  every  ten.  It  would  enable  any  person, 
without  having  the  least  shadow  of  title,  to 
harass  and  perplex  with  a  long  and  costly  lit- 
igation, the  owners  of  lands  and  estates  which 
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have  been  in  their  families  for  many  ages,  by 
filing  bills  against  ihem  containing  allegations 
of  fraud  in  the  original  entry.  It  can  never  be 
O.'itf*]  *that  such  is  law  in  this  State,  or  in  any 
other  community  where  the  rights  of  individ- 
uals in  person  and  estate  are  protected.  If  par- 
ties have  legal  claims  to  property,  they  should 
settle  their  controversies  before  time  has  drawn 
its  veil  over  all  the  transactions  connected  with 
it ;  before  the  witnesses  who  could  testify  as  to 
the  truth  of  the  facts  thus  alleged  are  all  de- 
parted to  their  long  account ;  and  before  the 
documents  and  written  evidences  which  would 
explain  and  make  clear  many  things  now  in 
doubt  and  obscurity,  are  destroyed  or  lost.  If 
they  wait  until  after  all  this  has  taken  place, 
they  cannot  reasonably  expect  that  any  court 
will  give  an  extra  liberal  construction  to  the 
Statute  of  Limitations  for  the  purpose  of  letting 
in  their  claim.  They  must,  for  the  sake  and 
preservation  of  their  own  rights  and  their  own 
property,  and  that  of  the  whole  community, 
which  would  be  jeopardized  by  the  establish- 
ment of  a  different  rule,  look  for  an  applica- 
tion of  that  statute  in  its  plain  and  clear  inter- 
pretation to  their  case. 

I  can  see  no  good  reason  for  sustaining  this 
claim,  either  upon  the  facts  or  the  law  of  the 
case  as  set  forth  by  the  complainants  ihem- 
selves  ;  and  I  am,  therefore,  in  favor  of  af- 
firming the  decree  of  the  Chancellor. 

By  Senator  Lee.  The  decree  should  be  af- 
firmed, for  the  reasons  and  on  the  grounds  as- 
signed by  the  Chancellor. 

It  appears  on  the  face  of  the  bill,  that  the 
complainants'  claim  is  barred  by  lapse  of  time, 
as  the  defendants  are  admitted  to  have  been  in 
exclusive  possession,  exercising  acts  of  owner- 
ship, as  selling,  leasing,  etc.,  since  1785;  and 
it  is  not  averred  that  any  ancestors  of  the  com 
plainant  have  been  in  possession  since  that 
period. 

But  the  bill  is  drawn  with  a  view  to  take  the 
case  out  of  the  operation  of  the  Statute  of 
Limitations,  and  defeat  the  defense  of  adverse 
possession  by  the  charge  of  fraudulent  intent 
in  obtaining  the  original  grant  and  in  taking 
possession.  Without  examining  here  how  far 
fraud  in  the  inception  of  an  adverse  possession 
invalidates  it,  or  how  far  the  decision  of  this 
(534*J  court  in  Livingxton  v.  Peru  Iron  Co.  *is 
to  be  regarded  as  establishing  that  doctrine,  I 
think  that  the  facts  set  forth  do  not  warrant 
the  application  of  that  rule  in  any  shape.  Tho 
charge  seems  to  be  that  of  fraudulent  intent — 
morally  bad  indeed,  but  not  embodied  or  ex- 
hibited in  any  fraudulent  act.  instrument  or 
deed.  It  is,  therefore,  wholly  intangible.  The 
grant  to  the  Church  is  not  questioned  ;  it  is 
confessedly  good,  whether  its  boundaries  in- 
clude the  contested  lands  or  not.  There  is  no 
fraudulent  act  charged,  such  as  to  vitiate  an 
instrument  or  deed.  The  distinction  between 
a  fraudulent  or  illegal  act,  and  an  intent  or  af- 
fection of  the  mind,  not  susceptible  of  proof, 
is  well  established  in  Van  Ness  v.  Hamilton,  19 
Johns.,  372,  where  Ch.  J.  Spencer  says  :  "  In- 
stead of  a  trial  of  fact,  the  inquiry  would  be 
as  to  the  secret  operations  of  the  mind  and 
thought,"  which  the  court  held  to  be  a  bad  al- 
legation. See  to  the  same  purpose  the  opinion 
of  Mr.  J.  Sutherland,  in  People  v.  Manhattan 
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Co.,  9  Wend.,  877.  Here  the  bill  states  that  the 
property  is  claimed  by  the  defendants  under 
color  of  the  purchase  and  of  the  patent  from 
Gov.  Cornbury  ;  or,  as  it  is  said  in  another 
place,  they  claim  that  the  lands  are  within  the 
scope  of  that  instrument  or  patent. 

The  buying  out  and  receiving  a  conveyance 
from  one  of  the  heirs  against  whom  the  Church 
had  long  claimed  title,  and  over  whose  posses- 
sion they  had  exercised,  or  claimed  and  at- 
tempted to  exercise  acts  of  ownership,  afford 
no  legal  presumption  of  abandonment  of  prior 
title.  The  Church  has  had  an  exclusive  ad- 
verse possession  since  1785.  on  the  showing  of 
the  bill ;  and  it  there  also  appears  to  have 
commenced  under  claim  of  title  from  the  Corn- 
bury  patent,  a  title  wholly  adverse  to  that 
under  which  the  complainants  claim. 

I  cannot  see  how  the  question  of  original 
title  can  now  be  opened,  without  overthrow- 
ing the  known  conservative  policy  of  our  law 
as  to  limitation  of  real  actions,  and  the  posses- 
sion of  real  estate,  as  well  as  disregarding  the 
express  provisions  of  our  present  and  former 
statutes  on  these  heads.  Such  a  precedent 
would  open  the  flood-gate  to  litigation,  and 
shake  the  security  of  titles  to  large  tracts,  in 
our  older  counties,  where  it  is  well  known  that 
owing  to  ancient  prejudices  *against  [*63f> 
recording,  and  other  circumstances,  large  num- 
bers of  freeholders  have  no  other  evidence  of 
title,  than  ancient  and  hitherto  undisputed  pos- 
session in  themselves  and  their  ancestors. 

I  do  not  think  that  the  case  is  affected  by 
the  general  doctrine  claimed  to  be  asserted  in 
Linngbtonv.  Peru  Iron  Co.,  9  Wend.,  515,  that 
possession  commencing  under  a  fraudulent  or 
void  deed  cannot  be  considered  as  adverse. 
Yet  lest  that  decision  be  supposed  to  apply 
here,  I  would  remark,  that  we  ought  to  dis- 
tinguish between  the  reasoning  of  Ch.  J.  Sav- 
age and  the  decision  of  the  court,  a  majority 
of  whom  voted  with  him.  The  Chief  Justice 
applies  the  rule  to  all  possessions  claiming  to 
be  adverse,  whether  to  bar  a  recovery  or  to 
make  void  a  conveyance  by  the  true  owner 
while  out  of  possession.  The  case  before  the 
court  involved  only  the  latter  point,  and  the 
two  questions  do  not  stand  on  the  same  ground, 
nor  does  the  decision  of  one  necessarily  dispose 
of  the  other.  Our  Revised  Statutes,  in  re-en- 
acting the  rule  of  law  which  had  already  been 
established,  judicially,  declare,  "that  every 
grant  of  land  shall  be  absolutely  void,  if  at  the 
time  of  the  delivery  thereof  such  lands  shall' 
be  in  the  actual  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  the  grantor. " 
1  R.  S..  739.  The  decision  of  the  court  in  the 
case  referred  to  is  claimed  as  establishing  the 
principle,  that  a  deed  fraudulently  obtained 
from  the  owner,  or  otherwise  voidable  by  him, 
does  not  enable  the  grantee  to  claim  a  title  ad- 
verse to  the  true  owner  so  as  to  invalidate  a 
second  conveyance,  but  that  the  first  being 
voidable,  the  second  is  good,  though  from  a 
grantor  out  of  possession.  But  as  to  possessory 
titles  acquired  by  lapse  of  time,  the  rule  pre- 
viously settled  by  judicial  exposition  is  thus 
fixed  by  legislative  enactment:  "Whenever  the 
occupant,  or  those  under  whom  he  claims,  en- 
tered into  possession  of  any  premises,  under 
claim  of  title  exclusive  of  other  right,  found- 
ing such  claim  upon  some  written  instrument 
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as  being  a  conveyance  of  the  premises  in  ques- 
tion, and  there  has  been  continued  occupation 
and  possession  of  the  premises  under  such  claim 
for  20  years,  the  premises  shall  be  deemed  to 
be  held  adversely."  2  R.-S.,  294.  Here  the  fact 
<>,'56**]  of  the  claim  being  founded  upon  some 
written  instrument,  coupled  with  20  years'  pos- 
session, is  all  that  is  required  in  order  that  "the 
premises  shall  be  deemed  to  be  held  adversely." 
The  question,  whether  the  original  adverse 
possession  commenced  under  a  valid  deed,  is 
not  to  be  inquired  into,  as  perhaps  it  could  be 
under  the  construction  attempted  to  be  given 
to  the  decision  in  Livingston  v.  Peru  Iron  Co., 
were  it  an  adverse  possession  to  bar  a  subse- 
quent deed  given  by  the  true  owner  out  of  pos- 
session, and  before  any  possessory  title  had  ac- 
crued by  lapse  of  time. 

I  have  hitherto  considered  the  case  of  Liv- 
ingston v.  Peru  Iron  Co. ,  as  others  seem  to  view 
it,  as  establishing  the  principle,  that  a  deed 
fraudulently  obtained  is  not  available  as  the 
foundation  of  an  adverse  possession.  For  my- 
self I  find  nothing  in  that  decision  warranting 
that  conclusion,  and  I  humbly  conceive  it  set- 
tles no  such  principle,  and  establishes  no  such 
rule.  I  shall,  therefore.,  examine  it  something 
more  at  large. 

The  Chancellor  had  in  that  case  decided  that 
the  deed  to  Murray  under  which  the  defendant 
claimed  to  derive  title,  was  fraudulently  ob- 
tained and  was  voidable  on  account  thereof, 
but  not  void;  and  that  the  possession  under  it, 
there  being  a  subsisting  deed,  was  adverse; 
and  that,  in  consequence  thereof,  the  legal  title 
to  the  premises  in  question  did  not  pass  to  the 
complainant,  H.  R.  Livingston,  by  the  deed 
executed  to  him  by  his  father,  while  such  prem- 
ises were  thus  adversely  held  and  occupied  un- 
der such  voidable  deed.  I  nowhere  find  in  the 
opinion  of  the  Chief  Justice,  that  a  deed  ob- 
tained by  fraud  is  thereby  rendered  void;  nor 
that  a  possession  held  under  a  voidable  deed 
may  not  be  adverse.  The  positions  urged  by 
the  Chief  Justice  as  the  foundation  of  the  con- 
clusions to  which  he  arrives  in  that  opinion, 
are,  1,  that  to  render  a  conveyance  by  the  true 
owner  void  as  to  the  person  claiming  by  pos- 
session, that  person  must  have  possession  at 
the  time  of  the  execution  of  such  conveyance, 
and  that  such  possession  must  be  adverse  to 
such  owner;  that  when  the  person  claiming  to 
hold  by  possession  has  no  written  evidence  of 
title,  but  claims  by  parol  to  be  the  owner,  there 
must  be  actual  occupancy,  a  pedis  possessio,  a 
637*]  substantial  Enclosure  by  fence,  suffi- 
cient for  the  protection  of  the  crops,  and  it 
must  be  marked  by  definite  boundaries,  and 
that  there  was  in  that  case  no  such  adverse  pos- 
session and  none  within  any  of  the  acknowl- 
edged principles  on  that  subject;  that  there 
was  nothing  like  an  adverse  possession  inde- 
pendent of  the  deed,  etc.;  and,  2,  that  where 
the  possession  is  claimed  to  be  under  a  paper 
title,  it  must  be  a  subsisting  and  not  a  void 
deed,  and  that  such  deed  must  describe  the 
premises  claimed  to  be  so  held  adversely.  But 
he  admits  that  it  is  not  necessary  that  such 
deed  should  be  a  valid  one,  or  should  convey 
a  valid  title.  He  says  that  it  is  urged  that  a 
deed  voidable  only  must  be  avoided  by  special 
pleading.  This  he  does  not  controvert,  but  ad- 
mits, in  answering  thereto,  when  the  deed  is 
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void,  the  plea  is  non  est  factum;  and  that  the  . 
deed  in  that  case  under  which  the  defendant 
claimed  to  hold  adversely  was  not  merely 
voidable,  but  was  absolutely  void;  a  nullity 
and  no  deed.  He  says  a  deed  under  seal  can- 
not be  executed  by  an  attorney  without  author- 
ity under  seal;  that  the  deed  in  that  case  was 
executed  by  the  Sperrys  as  the  attorneys  of 
John  Livingston,  and  that  they  had  no  author- 
ity from  him  to  execute  it;  that  they  had  no 
authority  other  than  a  letter  from  Livingston 
directing  them  to  contract  with  Palmer  for  the 
sale  of  the  premises  to  him,  and  this  letter  con- 
taining the  directions  was  obtained  by  fraud 
and  was,  therefore,  void;  and  that  even  from 
the  authority  thus  obtained,  the  Sperrys  en- 
tirely departed  by  executing  a  full  covenant 
deed  of  the  premises  not  to  Palmer  but  to  Mur- 
ray. He,  therefore,  insists  that  the  deed  thus 
executed  was  not  the  deed  of  John  Livingston, 
but  was  utterly  void,  an  entire  nullity,  and  that 
any  pretended  entry  under  it  was  an  entry 
without  any  deed.  To  show  that  that  decis- 
ion was  confined  to  this  one  principle,  that  the 
deed  was  void,  and  not  merely  voidable  he 
adds:  "It  may  be  said  that  if  the  deed  is  void, 
then  the  remedy  at  law  is  complete,  and  a  re- 
sort to  a  court  of  equity  was  unnecessary." 
To  that  objection  he  says,  it  is  a  sufficient  an- 
swer that  the  point  was  not  raised  nor  dis- 
cussed in  the  court  below,  and  besides  the  bill 
seeks  a  discovery.  These  seem  to  me  to  be 
the  conclusions  of  Ch.  J.  Savage  in  that  case 
with  *whom  the  court  concurred  in  [*638 
opinion.  I,  therefore,  look  in  vain  for  any  au- 
thority in  that  case  for  the  principle  insisted 
on,  that  an  adverse  possession  cannot  be  set  up 
on  a  possession  obtained  under  a  deed  pro- 
cured with  a  fraudulent  intent,  or  by  acts  and 
representations  actually  fraudulent. 

I  further  consider  it'important  for  the  peace 
and  security  of  titles  to  uphold  the  decision  of 
the  Vice  Chancellor  as  to  one  point;  i.  e.,  that 
the  manner  of  acquiring  the  complainants'  ti- 
tles, the  term  and  extent,  not  of  property,  but 
of  estate,  should  be  made  to  appear,  before  the 
defendants  can  be  called  upon  to  answer.  The 
claimants  have  not  deduced  a  prima  facie  title. 
For  the  ordinary  period  of  two  or  three  gen- 
erations, and  until  1786,  the  law  of  primogen- 
iture and  the  perference  of  the  male  line  pre- 
vailed, whatever  may  have  been  the  earlier  law 
of  the  Colony  during  the  Dutch  Government, 
and  immediately  after  the  cession.  The  claim- 
ants state  that  they  are  "heirs  with  others," 
but  that  is  to  say  no  more  than  that  they  have 
a  legal  claim.  In  a  bill  of  discovery,  the  ob- 
ligation is  imposed  upon  the  complainants  to 
make  out  a  prima  fade  title  in  themselves,  be- 
fore they  can  call  upon  the  party  in  possession 
to  disclose  his  title.  The  complainants  in  this 
case  have  not  made  out  such  presumptive  title 
by  descent.  They  have  not  shown  how  they 
are  heirs.  It  does  not  appear  whether  they 
claim  through  the  elder  line,  or  whether  when 
they  claim  through  daughters,  there  was  no 
male  line  entitled  to  preference  in  the  order  of 
descent.  These  are  facts  within  the  probable 
knowledge  of  the  complainants,  and  essential 
to  be  set  forth. 

I  am,  therefore,  for  affirming  the  decree. 

By  Senator  Livingston.  It  appears  that 
Trinity  Church  has  been  in  possession  of  the 
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.lands,  now  claimed  by  the  applicants,  certain 
'ly  ever  since  the  year  1785. 

The  Legislature  of  this  State,  in  order  to 
quiet  old  possessions,  and  render  secure  the 
peaceable  occupation  of  lands  to  persons  who 
had  become  purchasers,  or  obtained  by  inher- 
itance lawfully,  and  without  fraud,  as  respects 
themselves,  and  believing  it  to  be  the  interest 
039*]  of  the  people  of  this  *State  that  claims 
which  had  lain  dormant  for  a  great  length  of 
time,  should  not  be  brought  up  to  turn  men 
out  of  the  possession  of  their  lands,  and  there- 
by keep  open  an  everlasting  door  for  constant 
and  continued  litigation,  productive  only  in 
many  cases  of  no  other  result  excepting  ill-will 
and  expense  to  all  the  parties,  passed  a  statute 
limiting  the  time  in  which  actions  to  recover 
lands  in  this  State  should  be  brought;  and  al- 
though this  Act  may  not  strictly  apply  to  a 
court  of  equity,  yet  that  court  will,  I  think, in 
most,  if  not  in  every  case,  follow  the  law  upon 
that  subject,  and  more  particularly  so  when 
the  principle  of  the  law  is  intended  to  render 
secure  the  occupants  of  land,  long  possessed, 
and  held  without  any  molestation  or  hindrance, 
believing  their  title  to  be  secure  and  legal. 

I  cannot  feel  myself  justified  in  saying  or 
believing,  that  the  patent  from  Queen  Ann 
was  obtained  by  fraud.  I  shall  never  be  ready 
or  prepared  to  believe  in  fraud,  merely  because 
it  may  be  presumed.  I  have  a  better  opinion 
of  mankind,  and  shall  require  very  substantial 
proofs,  whenever  I  am  compelled  to  believe  it. 

I  do  not  find  sufficient  grounds  in  the  charges 
contained  in  this  bill  to  satisfy  my  mind  that 
I  ought  to  be  instrumental  in  disturbing  a  pos- 
session of  such  long  standing. 

This  appears  to  me  to  be  precisely  one  of 
those  cases,  where  the  decisions  of  this  court 
should  silence  claims  of  this  nature. 

The  wealth,  or  the  poverty  of  the  parties, 
dwelt  upon  in  the  argument,  should  form  no 
part  of  our  consideration,  either  one  way  or 
the  other,  in  making  up  our  decision. 

But  in  almost  every  case  of  such  long  stand- 
ing and  continued  possession,  the  injury  and 
injustice  would  appear  to  fall  upon  the  party 
holding  the  estate,  as  no  absolute  loss  can  ac- 
crue to  the  party  who  never  had  the  property, 
and  who  in  all  probability  never  knew  of  any 
shadow  of  right  he  might  be  supposed  to  have, 
until  some  meddling  and  perhaps  interested 
friend  kindly  puts  him  in  the  way  of  going  to 
law,  to  obtain  a  phantom,  but  in  reality  to  lose 
a  substantial  fee.  That  this  case  has  been 
brought  in  this  way,  I  do  not  pretend  to  say, 
64O*]*neither  do  I  believe  it. 

But  I  am  decidedly  opposed  to  all  such  ante- 
diluvian claims,  and  if  once  it  is  known,  or  be- 
lieved, that  estates  and  properties,  no  matter 
how  long  they  may  have  been  enjoyed,  or  hon- 
estly possessed  by  the  occupant,  can  be  dis- 
turbed and  broken  up, there  is  no  estate. or  farm 
in  the  whole  country  but  some  individual  may 
be  found  to  bring  an  outlandish,  or  outlawed 
claim,  and  break  up  the  peace  of  honest  men 
and  their  families,  and  destroy  the  comfort  of 
whole  communities. 

I  am,  therefore,  decidedly  of  opinion  that 
the  decree  of  the  Chancellor  should  be  affirmed. 

On  the  question  being  put — shall  this  decree 
be  reversed?— all  the  members  of  the  Court  (17 
beine  present)  answered  in  the  negative. 
734" 


Whereupon,  the  decree  of  the  Chancellor  wa* 

affirmed. 

Affirming— 7  Paige.  186. 

Stat.  of  Lim.—I*  an  almdute  bar  to  action.    Ex- 
plained—22  N.  Y.,  177. 
Cited  in-28andf.  Cb.,  68;  32  Barb..  284:66  Barb.. 

OOI. 

Fraudulent  entry— Adverse  possession  based  upon. 
2*?£JM  S^ndf'  Ch-  73»:  22  N.  Y..  177  ;  34  Ilarb.,.;:!; 
12  Abb.  Pr..  278  ;  4  Ben..  466;  63  Mo..  246;  41  N.  J.  L.. 

8tat.ofUm.—WJun  pleadablein  equity.  Disap- 
proved—50  Am.  Dec..  260(19  Conn..  438). 

Distinguished  -43  N.  Y.,  48». 

Cited  in-9  N.  Y..  »69  ;  15  N.  Y.,  510:  34  N.  Y.,  182  - 
95  N.  Y..  390:  23  Hun.  654;  3tf  Barb.,  032;  23  How  Pr 
143 : 16  Pet..  494  ;  63  Pa.  St..  478. 

Advene  possession— Must  be  under  color  of  title 
Cited  in-53  N.  Y.,  29« ;  7  Barb..  101 ;  8  Barb.,  156, 201 : 
26  Barb..  402:  33  Barb.,  498 ;  B4  Barb..  526 ;  3  Abb.  N! 
C.,  346  ;  37  Super.,  199  :  2  Sawy.,  545 ;  28  Mich..  331. 

Ci>rporation— Statutory  limitation  <i)>»n  arants  to— 
Mortmain.  Cited  in— SLans..  390;  6  Hun,  180 ;  21  Hun 
395 ;  58  Barb.,  487. 

Tenant  in  common— Presumed  to  hold  for  himself 
and  co-tenant— Rebuttal  of  presumption.  Cited  in— 
16  Hun,  92 ;  23  Cal.,  247 ;  24  Cal.,  378. 

Corporation— May  claim  by  adverse  possession. 
Cited  in-38  Barb..  329 ;  16  Pet.,  493. 

Stat.  of  Lim .—  When  appears  on  face  of  bill,defe  nd- 
ant  may  demur.  Cited  in— 17  Abb.  Pr.,  121 : 16  Pet.. 
486 : 11  Minn.,  320 ;  9  Am.  Rep.,  652  (35  Ind.,  141). 

Also  cited  in— 36  Mich.,  185. 


*KANE  ET  TJX.  ,  Appellants,     [*64 1 

AND 

GOTT  ET  AL.,  Respondents. 

Wills— Real  Estate,  Directed  to  be  Sold  and 
Avails  Applied  to  Uses,  is  Regarded  in  Equity 
as  Personal  Property— Doctrines  of  Uses  and 

Trusts  and  Limitations  only  have  such  Appli- 
cation as  is  Expressly  Declared  by  Statute — 

Vested  Interests  in  Income  —  Remainder  to- 
Survivor— Rights  of  Children — Whether  In- 
come is  Inalienable — Statute  in  Regard  to  Es- 
tates in  Personal  Property — Accumulations — 
Suspension  of  Power  of  Alienation —  Where 

Will  is  Void  in  Part,  the  Residue  May  be  Sus- 
tained. 

Where  a  will  was  made  directing  real  estate  to  be 
sold,  the  proceeds  to  be  invested,  and  the  income  to 
be  applied  to  the  support  of  two  nieces  until  they 
arrived  to  the  age  of  20  or  married,  and  then  the  in- 
come to  be  paid  co  them  la  equal  proportionsduring- 
their  respective  lives;  on  the  death  of  one  without 
issue,  the  whole  income  to  be  paid  to  the  survivor  ; 
on  the  death  of  both  leaving  issue,  the  whole  trust 
fund  to  go  to  such  issue;  one  moiety  to  the  chil- 
dren of  each,  and  on  the  death  of  the  nieces  with- 
out issue,  the  property  to  go  to  the  mother  of  the 
testator ;  it  was  held,  that  the  nieces  took  immedi- 
ate vested  interests  in  their  respective  moieties  of 
the  income  of  the  estate  during  their  lives,  with  a 
remainder  to  the  survivor  for  life  in  the  moiety  of 
the  other  dying  without  issue:  and  that  on  the  death 
of  both  leaving  issue,  the  fund  went  to  their  chil- 
dren. 

Heal  estate  directed  by  will  to  be  sold,  and  the 
avails  to  be  applied  to  the  uses  created  by  it,  is  in 
equity  regarded  as  personal  property  ;  and  the  doc- 
trine of  uses  and  trusts  and  limitations  of  real  es- 
tate has  no  application  in  such  cases  further  than  is- 
expressly  declared  by  statute. 

The  statute  in  regard  to  estates  in  personal  prop- 
erty treats  only  of  accumulations  of  interest  or  in- 
come, and  of  expectant  estates.  The  mode  of  di- 
recting accumulations,  so  as  to  be  valid,  the  statute 
specially  points  out.  The  suspension  of  absolute 
ownership  is  limited  to  two  lives ;  and  in  all  other 
respects,  limitations  of  future  or  contingent  estates 
are  the  same  as  if  the  subject  were  real  estate. 

NOTE.— Perpetuities—  Suspension  of  the  power  of 
alienation— Limitation  in  New  York.  See  Hawley  v. 
James,  16  Wend.,  61,  note. 
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Whether  the  income  in  the  hands  of  the  nieces  is 
inalienable,  and  what  is  the  effect  of  a  decree  de- 
claring it  so,  quaere. 

A  will  may  be  void  in  part  and  yet  good  for  the 
residue.and  such  portions  of  it  as  are  not  contrary  to 
law  will  be  saved ;  although  it  seems  this  conserva- 
tive rule  in  the  construction  of  wills  has  not  always 
been  observed. 

Citations— 2  Jarm.  Powell,  ch.  4,  p.  60,  64  ;  Leigh  & 
Dais.  Eq.  Conv.,  1,  ch.  1,  48 ;  1  R.  S.,  718,  sec.  14,  2d 
ed.;  721,  sees.  45,  60,  55,  63,  72 ;  761,  2,  sees.  1, 2,  3,  sub. 
1 ;  3  K.  S.,  573,  sec.  14,  3d  ed.;  Toml.  Die.  Limitation 
of  Estate  ;  22  Wend.,  483;  1  Prest.  Est.,  38,  40,  Am. 
ed.,  1828  ;  14  Wend.,  265  ;  16  Wend.,  61 ;  18  Wend.,  257. 

A  PPEAL  from  chancery.  William  Cook  died 
-Q-  seised  of  a  considerable  real  estate,  and 
possessed  of  personal  property  consisting  of 
bonds  and  mortgages,  and  other  securities,  of 
the  value  of  about  $120.000.  In  Nov.,  1833,he 
made  his  last  will  and  testament,  by  the  third 
clause  of  which  he  gave,  devised  and  be- 
queathed unto  John  Gott  and  two  other  per- 
sons, whom  he  subsequently  constituted  exec- 
utors of  his  will,  all  his  estate,  both  real  and 
personal,  upon  trust,  to  sell  his  real  estate  (ex- 
cept certain  specified  portions),and  to  invest  the 
642*]*proceeds  (not  required  to  carry  into  ef- 
fect any  of  the  provisions  of  the  will)  in  public 
stocks,  or  in  bonds  and  mortgages,  and  in  like 
manner  to  invest  and  re  invest  any  other  mon- 
eys which  should  come  to  their  hands,  so  as  to 
make  the  whole  of  his  estate  active,  and  yield- 
ing an  income.  By  the  fourth  and  fifth  clauses 
of  the  will,  he  gave  to  Jennet  Cook,  the  widow 
of  a  deceased  brother,  the  use  of  a  dwelling- 
house  and  furniture, and  an  annuity  of  $2,000 
during  her  life  or  widowhood,  for  the  support 
of  herself  and  family.  By  the  sixth  clause,  he 
gave  an  annuity  of  $600  to  his  mother,  Can- 
dace  Cook.  By  the  seventh  clause,  in  case  of 
the  death  of  his  sister-in-law,  or  her  remarriage 
before  his  nieces  Sarah  and  Jennet  should  have 
attained  the  age  of  20  or  be  married,  he  direct- 
ed that  they  should  have  the  use  and  occupa- 
tion of  the  dwelling-house  and  furniture,  and 
should  be  supported  and  educated  by  the  exec- 
utors, and  each  have  an  annual  allowance  of 
$1,000.  By  the  eighth  clause,  he  gave  to  his 
nieces  respectively,  after  they  arrived  to  the 
age  of  20  or  were  married,  each  an  equal  half 
of  the  income  of  his  estate,  after  payment  of 
the  annuities  to  his  mother  and  sister  in-law. 
By  the  ninth  clause,  in  case  of  the  death  of 
either  of  the  nieces  after  having  attained  to  the 
age  of  20  without  issue,  he  gave  to  the  surviv- 
or of  them  the  whole  clear  income  of  his  es- 
tate, and  in  case  of  the  death  of  either  leaving 
issue,  he  gave  to  such  issue  the  moiety  of  the 
income  of  the  estate,  directing  his  executors  to 
apply  so  much  thereof  as  should  be  necessary 
to  the  support  and  education  of  such  issue  until 
the  child  or  children  should  arrive  to  the  age 
of  21  years,  if  male,  and  20,  if  female;  and  if 
the  niece  dying  should  leave  a  husband,  au- 
thorizing the  executors  to  appropriate  a  por- 
tion of  such  moiety  of  the  income  towards  his 
support,  and  to  vest  at  interest  the  surplus. 
Upon  the  issue  attaining  the  ages  before  men- 
tioned, to  pay  to  the  child  or  children,  as  they 
respectively  became  of  age,  a  full  share  of  the 
balance  in  "their  hands  unexpended  of  the  one 
half  of  the  income  of  the  estate,  with  any  in- 
crease or  accumulation  thereof  during  the  mi- 
nority of  such  child  or  children  respectively; 
and  to  continue  at  interest  any  portion  of  the 
WK.ND.  24. 


one  half  of  the  income*of  the  estate  until[*643- 
such  child  or  the  youngest  of  such  children 
should  come  of  age,  and  to  pay  the  same  with 
the  increase  thereof  to  such  child,  and  if  there 
should  be  more  than  one  to  such  children  in 
equal  proportions.  By  the  tenth  clause,in  the 
case  of  the  death  of  both  nieces  leaving  lawful 
issue.he  gave  to  the  children  of  each  one  equal 
half  of  all  his  estate.both  real  and  personal.  By 
the  eleventh  clause,  in  case  of  the  death  of 
both  nieces.and  only  one  of  them  leaving  issue, 
he  gave  the  whole  estate  to  such  issue;  and  if 
such  issue  should  be  under  age,  he  directed  the 
executors  to  apply  so  much  of  the  estate  && 
might  be  necessary  for  their  support  and  edu- 
cation, and  until  the  youngest  should  become 
of  age,  to  pay  to  such  as  should  become  of  age 
during  the  minority  of  the  youngest,  an  equal 
share  of  the  income,  and  then  to  assign  and 
transfer  unto  such  issue  all  the  money  then  on 
hand,  and  all  the  stocks  and  securities  held, 
and  to  release  to  such  issue  any  real  estate  to 
which  they  might  have  acquired  title  in  the 
management  of  the  estate;  and  by  the  twelfth 
clause  of  the  will,  the  ultimate-  remainder  in 
fee  was  limited  to  the  motherof  the  testator  in 
case  both  nieces  died  without  issue  in  her  life- 
time. In  July,  1834,  the  testator  died,  and  in 
Feb.,  1837,  his  executors  and  trustees  filed  a 
bill  in  chancery  against  his  heirs  and  next  of 
kin  and  the  legatees  named  in  the  will,  for  the 
purpose  of  settling  the  construction  of  it,  and 
to  have  the  trusts  thereof,  if  valid,  carried  into 
effect.  At  the  death  of  the  testator,  his  moth- 
er, Candace  Cook;  his  sister-in-law,  Jennet 
Cook,  and  his  nieces,  Sarah  and  Jennet,  were 
living.  Sarah  became  the  wife  of  John  I.  Kane 
and  the  mother  of  two  children.  Candace  Cook 
died  previous  to  the  filing  of  the  bill  by  the  ex- 
ecutors. Kane  and  wife  filed  a  cross-bill  against 
the  trustees,  and  against  the  mother,  sister  and 
children  of  Mrs.  Kane,*  and  against  the  repre- 
sentatives of  the  testator's  mother,  asking  for 
a  decree  declaring  void  certain  trusts  and  pro- 
visions in  the  will, and  fora  distribution  of  the 
estate  (not  legally  disposed  of)  among  the  heirs 
and  next  of  kin  of  the  testator.  The  bill  was 
taken  as  confessed  against  the  mother  of  Mrs. 
Kane,  and  against  the  personal  representative 
of  the  testator's  mother.  The  case  was  heard 
*by  the  Chancellor  upon  both  bills.and  [*644 
the  answers  of  the  several  parties,  and  upon  a 
master's  report  as  to  the  facts  of  the  case. 

In  May,  1839,  the  Chancellor  made  the  fol- 
lowing decree:  (for  the  reasons  of  which,  see 
7  Paige,  521,  etseq.) 

First:  It  is  declared  and  decreed,  that  the 
said  executors  as  trustees  took  no  estate  or  in- 
terest whatever  in  the  house  and  lot,  situate 
on  the  west  side  of  Pearl  St.  in  the  City  of 
Albany,  by  virtue  of  the  will  of  the  said 
William  Cook,  deceased,  in  the  pleadings  in 
this  cause  mentioned  ;  but  that  the  whole 
beneficial  interests  devised,  so  far  as  the  de- 
vise of  an  estate  or  interests  in  the  house  and 
lot  was  legal,  passed  directly  to  the  persons 
for  whose  benefit  the  same  were  intended  as 
legal  estates. 

Secondly :  It  is  declared  and  decreed,  that  the 
direction  in  the  will  of  the  testator  to  his  exec- 
utors and  trustees  to  convert  all  his  estate,  ex- 
cept the  said  house  and  lot  on  the  west  side  of 
Pearl  St.,  and  the  farm  in  Middlefield,  into 
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money,  and  to  invest  the  same  as  personal  es- 
tate for  the  purposes  of  the  will,  is  valid  as  a 
power  in  trust,  BO  far  as  the  purposes  of  the 
said  conversion  are  legal,  as  hereafter  declared; 
and  such  real  estate  is  in  equity  to  be  consid- 
ered as  converted  into  personalty  from  the 
death  of  the  testator,  for  all  the  purposes  of 
the  will,  which  are  valid  as  to  the  personal  es- 
tate. 

Thirdly :  It  is  declared  and  decreed  that  the 
annuities  given  by  the  testator  to  his  mother, 
and  to  his  sister-in  law,  Jennet  Cook,  are  valid, 
and  are  a  charge  upon  the  capital  as"  well  as 
upon  the  income  of  the  personal  estate,  and  the 
proceeds  of  the  sale  of  the  real  estate.  The 
executors  and  trustees  are,  therefore,  directed 
to  pay  the  last  mentioned  annuity  in  quarterly 
payments.either  out  of  the  income  of  such  per- 
sonal estate  and  of  the  proceeds  of  the  real  es 
late,  or  in  their  discretion,  out  of  the  capital 
of  those  funds,  to  purchase  an  annuity  for  the 
term  of  her  natural  life,  of  The  N.  Y.  Life  In- 
surance and  Trust  Co.,  payable  quarterly,  or 
a  similar  annuity  to  be  secured  by  a  bond  and 
mortgage,  on'  unincumbered  real  estate  of 
double  the  present  value  of  such  annuity,  ex- 
clusive of  buildings,  and  pay  such  annuity  to 
her  quarterly,  during  her  life  or  until  she  re 
marries. 

O45*]  *Fourthly:  It  is  declared  and  decreed, 
that  the  provision  in  the  will  for  the  support  of 
the  testator's  nieces,  after  the  death  or  remar- 
riage of  their  mother,  and  while  they  are  un- 
der twenty  years  of  age  and  unmarried,  is 
valid.  And  in  case  the  contingency  contem- 
plated by  the  testator  should  happen  during 
such  minority  of  the  infant  defendant,  Jennet 
M.  Cook,  and  before  her  marriage,  the  execu- 
tors and  trustees  are  directed  to  provide  for  her 
accordingly. 

Fifthly:  It  is  declared  and  decreed,  that  the 
true  construction  of  the  tnird  and  eighth  clauses 
of  the  will  is  that  the  executors  and  trustees 
shall  accumulate  the  income  of  the  personal 
estate,  and  of  the  proceeds  of  the  sale  of  the 
real  estate  which  are  not  wanted'  for  other 
purposes  of  the  will,  for  the  sole  and  exclusive 
benefit  fof  the  two  infant  nieces  of  the  testator, 
one  half  for  the  exclusive  benefit  of  each,  and 
to  be  paid  over  to  them  or  their  personal  rep- 
resentatives absolutely,  when  they  shall  re 
spectively  have  arrived  at  the  age  of  20  years, 
or  when  they  shall  have  married  before  that 
time;  and  that  such  accumulations  are  author- 
ized by  law  and  are  valid  The  executors  and 
trustees  are  therefore  directed  to  pay  over  to 
Sarah  C.  Kane  her  share  of  such  accumulated 
income  which  became  payable  to  her  upon  her 
marriage,  or  such  part  thereof  as  has  not  al- 
ready been  paid,  and  that  they  continue  to  ac- 
cumulate the  other  half  of  the  income  as  di- 
rected by  the  testator  for  the  use  of  the  de- 
fendant, Jennet  M.  Cook,  and  pay  the  same 
over  to  her  or  her  personal  representative, 
when  she  shall  arrive  at  the  age  of  20  or  be 
married,  or  upon  her  death,  if  she  should  hap- 
pen to  die  under  that  age. 

Sixthly:  It  is  declared  and  decreed,  that  the 
bequest  to  each  niece  of  one  half  of  tile  income 
of  the  personal  estate,  and  of  the  proceeds  of 
the  sale  of  the  real  estate,  after  payment  of  the 
annuities,  from  and  after  she  arrives  at  the  age 
of  20  or  is  married,  for  and  during  her  natural 


|  life, is  a  valid  bequest;  but  that  it  is  a  limitation 
|  of  a  future  interest  in  personal  estate  and  in  tin- 
proceeds  of  real  estate,  and  her  interest  in  the 
income  of  each  is  inalienable  during  her  life, 
by  the  provisions^  the  Revised  Statutes.  The 
executors  and  trustees  are,  therefore,  directed 
to  pay  to  Sarah  C.  Kane  *the  income  [*O4<J 
of  her  half  of  the  fund  upon  her  separate  re- 
ceipt, or  apply  the  same  to  her  use,  free  from 
the  control  of  her  husband,  from  time  to  time, 
as  the  said  income  shall  be  received,  but  they 
are  not  to  pay  the  same  to  her  in  anticipation 
of  the  receipt  of  the  same,  or  to  any  person  to 
whom  she  may  attempt  to  assign  it,  before  it  is 
received  by  such  executors  and  trustees.  And 
they  are  also  directed  to  pay  over  to  Jennet  M. 
Cook  the  income  of  her  half  of  the  fund,  in 
the  same  manner,  which  shall  accrue  after  she 
arrives  at  the  age  of  20,  or  is  married,  or  apply 
the  same  to  her  use. 

Seventhly:  It  is  declared  and  decreed,  that 
the  bequest  of  the  income  of  the  niece  who 
shall  die  without  issue  in  the  life  time  of  the 
other,  to  the  survivor  for  life,  is  also  valid,  but 
is  subject  to  the  same  restriction  upon  the  pow- 
er of  alienation.  The  executors  and  trustees 
are,  therefore,  directed  upon  the  happening  of 
that  contingency,  to  pay  over  the  income  to 
the  survivor,  or  to  apply  to  her  use,  in  the  man- 
ner which  is  before  directed. 

Eighthly:  It  is  declared  and  decreed,  that 
the  provision  in  the  ninth  clause  of  the  will, 
giving  to  the  children  of  the  niece  who  dies 
first  having  issue,  and  to  the  husband  of  such 
niece  future  contingent  interests  in  the  income 
of  her  share  of  the  estate  during  the  life  of 
the  survivor,  and  directing  an  accumulation 
during  the  minority  of  the  youngest  of  her 
children,  is  illegal  and  void.  The  executors 
and  trustees  are,  therefore,  directed,  upon  the 
happening  of  that  contingency,  to  pay  the  in- 
come of  that  share  during  the  life  of  the  sur- 
viving niece,  to  such  persons  or  their  legal  rep- 
resentatives as  would  be  entitled  to  the  per- 
sonal estate  of  the  testator  in  case  he  had  died 
intestate.  So  far  as  that  income  arises  from 
the  personal  estate  of  which  the  testator  died 
possessed,  and  so  far  as  it  arises  from  the  pro- 
ceeds of  the  sale  of  real  estate,  they  are  to  pay 
it  during  the  same  time  to  the  heirs  at  law  of 
the  testator  or  their  personal  representatives, 
as  a  contingent  interest  in  the  real  estate  not 
disposed  of  by  the  will. 

Ninthly:  It  is  declared  and  decreed,  that  the 
provision  in  the  tenth  clause  of  the  will  giving 
one  half  of  the  capital  *of  the  fund  to  [*B47 
the  children  of  each  niece  in  fee,  after  the 
death  of  both  nieces  leaving  issue,  is  valid. 
And  upon  the  happening  of  that  contingency, 
the  executors  and  trustees  are  directed  to  pay 
over  the  fund  to  the  said  children  or  their  per- 
sonal representatives  accordingly. 

Tenthly:  It  is  further  declared  and  decreed, 
that  the  provision  in  the  eleventh  clause  of  the 
will  as  to  the  disposition  of  the  income  of  the 
estate  after  the  death  of  both  nieces,  in  case 
only  one  of  them  leaves  issue,  and  as  to  the 
limitation  of  the  absolute  ownership  after  the 
minority  of  the  youngest  child  shall  have 
terminated,  is  illegal  and  void.  And  upon  the 
happening  of  that  contingency  as  contemplated 
by  the  testator  in  that  clause  of  his  will, or  upon 
the  death  of  both  the  nieces  without  leaving 
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lawful  issue,  after  the  death  of  the  testator's 
mother,  the  executors  and  trustees  are  directed 
to  pay  over  so  much  of  the  fund,  and  of  the 
income  thereof,  as  has  arisen  from  the  sale  of 
the  real  estate  of  the  testator,  to  his  heirs  at 
law  or  their  legal  representalives,  and  the  resi- 
due of  the  fund  to  his  next  of  kin  or  their  per- 
sonal representatives,  as  directed  by  law  in 
cases  of  intestacy.  To  enable  the  executors 
and  trustees  to  comply  with  these  directions, 
they  are  to  keep  separate  accounts  of  the  fund 
arising  from  the  personal  estate,  and  of  the 
fund  arising  from  the  sale  of  the  real  estate  ; 
.and  in  keeping  such  accounts,  the  personal  es- 
tate is  to  be  considered  as  the  primary  fund 
for  the  payment  of  debts,  annuities  and  the 
•expenses  of  administering  the  estates,  includ- 
ing all  costs  and  expenses  which  are  directed 
or  decreed  to  be  paid  out  of  the  fund  in  the 
hands  of  (he  executors  and  trustees. 

Eleventhly  :  It  is  further  ordered  and  de- 
•creed,  that  it  be  referred  to  the  injunction  or 
taxing  master  of  the  Third  Circuit,  to  take  and 
state  the  accounts  of  the  executors  and  trust- 
ees for  all  moneys  received  and  expended  by 
them,  and  of  the  proceeds  of  the  real  estate  of 
the 'testator  sold  by  them,  exclusive  of  the  in 
come;  and  that  he  also  ascertain  and  report 
what  is  due  to  the  said  Sarah  C.  Kane  on  ac- 
count of  her  share  of  the  income  arising  both 
from  real  and  personal  estate  accumulated  for 
648*]  her  benefit  previous  to  the*time  of  her 
marriage,  and  also  what  is  due  to  her  for  such 
income  subsequent  to  her  marriage;  and  that 
he  also  ascertain  and  report  the  amount  of 
Jennet  M.  Cook's  share  of  the  income  and  the 
accumulation  of  the  same  ;  and  that  the  said 
master  report  in  the  premises  with  all  conven- 
ient speed. 

Twelfthly:  It  is  further  ordered  and  de- 
creed that  the  said  executors  and  trustees  pass 
their  accounts  annually  thereafter,  from  the 
date  of  that  report,  before  the  same  injunction 
or  taxing  master,  if  he  remains  in  office,  or  if 
not.  before  his  successor  as  such  injunction  or 
taxing  master,  or  before  such  other  master  as 
this  court  may  designate  for  that  purpose  from 
time  to  time,  during  the  continuance  of  their 
trust.  And  that  upon  the  passing  of  the  said 
.accounts,  the  said  master  summon  all  proper 
parties,  or  their  solicitors  or  guardians,  to  at- 
tend upon  the  taking  thereof.  And  that  upon 
the  filing  and  confirmation  of  the  report  of  the 
master,  upon  stating  the  accounts  originally, 
•or  upon  any  subsequent  passing  of  the  ac- 
counts, if  no  exceptions  have  been  filed,  or  if 
the  exceptions  have  been  disposed  of  by  the 
court,  the  executors  and  trustees,  or  any  other 
party  to  this  suit,  may,  upon  due  notice,  to 
the  other  parties  interested,  or  to  their  solic- 
itors or  guardians,  apply  to  the  court  on  any 
regular  motion  day,  either  in  term  or  vaca- 
tion, for  a  special  confirmation  of  the  master's 
report,  or  for  such  other  or  further  directions 
in  relation  to  the  trust  of  the  executors  and 
trustees  aforesaid,  as  may  be  just,  and  as 
shall  from  time  to  time  be  deemed  neces- 
sary ;  and  that  the  costs  and  expenses  of  the 
annual  passing  of  such  accounts  be  paid  out  of 
the  annual  income  of  the  fund  for  the  year 
immediately  previous  to  the  time  of  passing 
the  accounts. 

Lastly:    It  is  ordered  and  decreed  that  the 


costs  of  all  the  parties  in  these  suits  be  paid  by 
the  executors  and  trustees  out  of  the  capital  of 
the  personal  estate  in  their  hands  ;  and  that 
they  also  pay  to  the  counsel  and  guardian  ad 
litem  of  the  infant  defendant  Jennet  M.  Cook, 
a  reasonable  counsel  fee,  upon  the  argument  of 
this  cause,  to  be  certified  by  the  said  master, 
out  of  the  accumulated  income  in  their  hands 
belonging  to  her. 

Kane  and  wife  separately  appealed  from  the 
2d,  4th,  5th,  *6th,  7th,  9th,  llth  and  [*649 
12th  sections  of  the  decree,  and  from  the  fol- 
lowing part  of  the  8th  section,  viz.: 

"  The  executors  and  trustees  are.  therefore, 
directed,  upon  the  happening  of  that  contin- 
gency, to  pay  the  income  of  that  share  during 
the  life  of  the  surviving  niece,  to  such  persons 
or  their  legal  representatives,  as  would  be  en- 
titled to  the  personal  estate  of  the  testator  in 
case  he  had  died  intestate.  So  far  as  that  in- 
come arises  from  the  personal  estate  of  which 
the  testator  died  possessed,  and  so  far  as  it 
arises  from  the  proceeds  of  the  sale  of  the  real 
estate,  they  are  to  pay  it  during  the  same  tim^ 
to  the  heirs  at  law  of  the  testator  or  their  per- 
sonal representatives, .  as  a  contingent  interest 
in  the  real  estate  not  disposed  of  by  the  will." 

And  also  from  all  that  part  of  the  loth  sec- 
tion of  the  decree  which  is  in  the  following 
words  : 

"  And  upon  the  happening  of  that  contin- 
gency as  contemplated  by  the  testator  in  that 
clause  of  his  will,  or  upon  the  death  of  both 
the  nieces,  without  leaving  lawful  issue,  after 
the  death  of  the  testator's  mother,  the  execu- 
tors and  trustees  are  directed  to  pay  over  so 
much  of  the  fund  and  of  the  income  thereof, 
as  has  arisen  from  the  sale  of  the  real  estate  of 
the  testator  to  his  heirs  at  law  or  their  legal 
representatives,  and  the  residue  of  the  fund  to 
his  next  of  kin  or  their  personal  representa- 
tives, as  directed  by  law  in  cases  of  intestacy. 
To  enable  the  executors  and  trustees  to  comply 
with  these  directions,  they  are  to  keep  sepa- 
rate accounts  of  the  fund  arising  from  the  per- 
sonal estate,  and  of  the  fund  arising  from  the 
sale  of  the  real  estate  ;  and  in  keeping  such  ac- 
counts, the  personal  estate  is  to  be  considered 
as  the  primary  fund  for  the  payment  of  debts, 
annuities  and  the  expenses  of  administering  the 
estate,  including  all  costs  and  expenses  which 
are  directed  or  decreed  to  be  paid  out  of  the 
fund  in  the  hands  of  the  executors  and  trust- 
ees. " 

The  case  was  argued  in  this  court  by, 

Mr.  James  King,  for  the  appellant,  Mrs. 
Kane. 

Mr.  S.  A.  Foot,  for  the  appellant,  Mr. 
Kane. 

* Messrs.  M.  T.  Reynolds,  and  S.  [*65O 
Stevens,  for  the  respondents. 

Pointe  made  and  argued  on  the  part  of  Mrs.  Kane. 
I.  The  provisions  of  the  Revised  Statutes  are 
violated  by  the  directions  in  the  will,  suspend- 
ing the  absolute  power  of  alienation  for  more 
than  two  lives  in  being. 
1.  The  absolute  power  of  alienation  is  suspend- 
ed for  more  than  two  lives  in  being,  in  the  de- 
vise of  the  Pearl  St.  house  and  lot.  The  tes- 
tator, by  the  3d  section  of  the  will,  gives,  de- 
vises and  bequeaths  his  whole  estate,  both  real 
and  personal,  to  his  executors  in  trust,  and 
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then,  by  the  4th  section  of  the  will,  gives  and 
bequeaths  a  contingent  life  estate  to  Mrs.  Jen- 
net Cook,  in  the  house  and  lot  in  Pearl  St.  mid 
afterwards  a  life  estate  to  his  two  nieces  dur- 
ing their  joint  lives.  1  R.  S..  728,  sees.  14,  15; 
Dashwoodv.  Peyton,  18  Ves.,  40;  Upton  v.  Fer- 
rers, 5  Id.,  806. 

2.  The  absolute  power  of  alienation  is  sus- 
pended for  more  than  two  lives  in  being  in  the 
whole  estate,  by  giving,  in  the  7th  and  8th  sec- 
tions of  the  will,  a  life  estate  in  the  income  to 
the  testator's  two  nieces,  and  then,  by  the  9th, 
10th  and  llth  sections,  further  suspending  the 
the   power  of  disposition  during  the  several 
minorities  of  the  children  of  his  two  nieces, 
who  were  not  in  being  at  the  time  of  the  death 
of  the  testator,  when  the  estate  was  created. 
1  R.  S.,  730,  sees.  68,  65,  67  ;  Id.,  723,  sees. 
14-16  ;  Reviser's  Notes,   p.   23,   on   Creation 
and  Division  of  Estates  ;  Coster  v.  Lorillard, 
14  Wend.,  Ok.  J.  Savage's  Op.,  pp.  299,  305, 
309  ;  J.  Nelson's  Op.,  334,  335  ;  Senator  Mai- 
son's  Op.,   359,   355;   Senator  Young's  Op., 
3J6,   etc.;  1   R.    S.,  729.  sec.  60;  Hawley  v. 
James,  16  Wend.,  Ch.  J.  Nelson's  Op.,    126, 
120;  J.  Bronsons  Op.,  163,  164,  169.  171,  etc.; 
Senator  Maison's  Op.,  221,  222,  225,  228;  4 
Kent,  Com..  283,  2d  ed. 

3.  The  court  cannot  give  effect  to  the  estate 
in  remainder  upon  the  death  of  the  testator's 
two  nieces,  because  the  trust  estate  is  further 
prolonged  by  the  minority  of  the  youngest 
child  of  the  two  nieces,  who  was  not  named  in 
651*]  the*will,  nor  it  in  being  at  the  crea- 
tion of  the  estate.  1  R.  S.,  724,  sec.  19  ;  Haw- 
ley  v.  James,  16  Wend.,    Ch.  J.  Nelson's  Op., 
120,  126;  J.    Bronson's   Op.,    171;  Coster   v. 
Lorillard.   14    Wend.,    Ch.    J.   Savage's  Op., 
808  ;  4  Kent,  Com.,  2d  ed.,  p.  283. 

4.  It  appears  by  the  pleadings  that  William 
Henry  Kane,  a  son  of  the  testator's  niece  Sa- 
rah, was  born  Sep.  26, 1835,  after  the  testator's 
death,  and  was  not  and  could  not  be  named  in 
the  will  as  one  of  the  children  during  whose 
minority  the  trust  estate  was  intended  to  en- 
dure.    1  R.  S.,  723,  sees.  15,   17;  Hawley  v. 
James,  16  Wend.,  J.  Bronson's  Op.,  171,  172; 
Root  v.  Stuyvesant,  18  Wend.,  Chancellor's  Op., 
264,  265. 

5.  The  will  does  not  specify  any  two  certain 
lives  during  which   the  power  of  alienation 
was  to  be  suspended  ;  but  it  may.  by  the  will, 
be  suspended  during  the  lives  of  Mrs  Candace 
Cook,  Mrs.  Jennet  Cook  and  her  daughters, 
the  minorities  of  their  unborn  children.  Haw 
ley  v.  James,  16  Wend.,  J.  Bronson's  Op.,  172; 
Senator  Maison's  Op  ,222;  Senator  Mack's  Op., 
208  :  Oh.  J.  Nelson's  Op.,   129.  133  ;  Coster  v. 
Lorillard,  14  Wend.,  Ch.  J.  Savage's  Op.,  308. 

II.  The  provisions  of  the  will  violate  the 
Revised  Statutes  by  creating  a  trust  estate  for 
objects  and  purposes  not  authorized. 

1.  There  is  no  authority  for  the  creation  of 
a  trust  estate  for  the  sale  of  real  estate,  for  the 
purposes  declared  in  the  will.     1  R.  S.,  727. 
sec.  45  ;  Id.,  728,  sec.  55  ;  Hawley  v.  James,  5 
Paige,  444. 

2.  There  is  no  authority  for  the  creation  of 
a  trust  estate,  in  which  the  trustees  can  only 
stand  seised  of  the  title  to  the  Pearl  St.  bouse 
and  lot,  when  the  use  and  occupation  is  direct- 
ly given  by  the  testator  to  Mrs.  Jennet  Cook, 
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during  ier  life,  or  while  she  remains  a  widow, 
without  any  control  or  discretion  of  the  trust- 
ees to  be  exercised  over  the  same.  1  R.  S., 
727,  sec.  ±1 ;  Root  v.  Stuyvesant,  18  Wend., 
Chancellor's  Op.,  264.  265;  1  R.  S.,  752.,  sec.  6. 
*3.  There  is  no  authority  for  the  crea-  [*6o Z 
tion  of  a  trust  estate,  for  the  mere  purpose  of  au- 
thorizing the  trustees  to  receive  the  income  and 
pay  the  same  over  to  the  testator's  nieces.  1 
R.  S.,  728, sec.  55;  Coster?.  Lorillaid,  14  Wend., 
Ch.  J.  Savage's  Op.,  321-323;  Senator  Maison's. 
Op.,  853;  Senator  Young's  Op.,  382-884;  Haw- 
ley v.  James,  16  Wend,  J.  Bronson's  Op.,  1  .">•!. 
157;  Senator  Mack's  Op.,  213;  Senator  Mai- 
son's Op.,  266  ;  Revisers'  Notes  to  sec.  55  ;  2 
Kent,  Com.,  2d  ed.,  143;  Clancy,  Rights  of 
Women,  p.  1,  etc  ;  2  Bl.,  Com..  433.  and  n.  : 
milliard,  Abr.,  246,  sec  16. 

4.  A  trust  estate  to  receive  the  income  of  an 
estate,  and  pay  over  the  same,  or  apply  it  to- 
the  use  of  children  unborn  at  the  time  the  trust 
estate  is  created,  cannot  be  sustained  under  the 
Revised  Statues.     All  the  authorities  cited  un- 
der 3d  sub.  ;  also,  1  R.  S..  728.   sec.  17  ;  Root 
v.  Stuyvesant,  18  Wend,  264,  265;  1  R.  S.,  724, 
sees.  20,  24. 

5.  The  purpose  of  paying  an  annuity,  is  not 
an   object  within  the  purview  of  the  Revised 
Statutes,  that  can  sustain  a  trust  estate.     1  R. 
S.,  728,  sec.  55  ;  Coster  v.  Lorillard,  14  Wend., 
Ch.  J.  Savage's  Op.,  329;  J.    Nelson's  Op., 
348  ;  Senator  Young's  Op.,  388  ;  Senator  Mai- 
son's Op.,   365-367,   and  Decree;  Hawley  v. 
James,  16  Wend.,  J.  Bronson's  Op.,  152,  etc.; 
Decree. 

6.  The  mere  duty  of  distributing  the  estate 
as  directed  under  the  llth  section  of  the  will, 
is  not  a  sufficient  object  to  sustain  an  express- 
trust  ;  and  especially  as  that  service  is  con- 
fined to  the  sole  purpose  of  distribution,  with- 
out the  exercise  of  discretion   or  judgment 
on   the  part  of  the  trustees.     1   R.  S.,  728, 
sec.  55. 

7.  The  trust  estate  cannot  be  sustained  under 
the  3d  subdivision  of  the  55th  section  of  the2d 
article  of  title  2   of  the  Revised  Statutes,  ou 
"Uses  and  Trusts,"  because  the  estate  created 
is  not  made  subject  to  the  rules  prescribed  in 
the  1st  article  of  that  title.    All  the  authorities- 
cited  under  the  several  subdivisions  of  the  1st 
point. 

III.  If  the  trusts  created  by  the  will  are  not 
good  as  express  trusts,  neither  are  they  good 
as  powers  in  trust. 

1.  Although  the  testator  professedly  gives, 
devises  and  *bequeaths  all  his  estate,  [*65JJ 
both  real  and   personal,  yet  in  all  the  contin- 
gencies which  he  anticipates  by  a  change  of 
parties  from  death  or  otherwise,  he  gives  and 
bequeaths  or  devises  his  estate  both  real  and 
personal,  or  a  share  thereof,  directly  to  the  per- 
son he  wishes  to  become  invested"  with  such 
share  upon  the  happening  of  that  contingency. 
He  does  not  direct  his  trustees  to  convey,  ex- 
cept in  one  case,  but   he  bequeaths  it,  or  de- 
vises it  himself.     1  R.  S.,  732,  sees.  73,  74,  78, 
79,  128  ;  Id.,  729,  pec.  58  ;  Id.  723,  sees.  14, 15. 

2.  As  powers  in  trusts  are  charges  upon  all 
the  lands  of  the  testator,  they  necessarily  sus- 
pend the  power  of  alienation  while  they  re- 
main unexecuted,  and  are,  therefore,  subject 
to  the  same  objection   on  the  ground  of  the 
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suspension  of  the  power  of  alienation,  as  the 
illegal  limitation  of  any  other  estate.  Same 
authorities  as  in  last  subdivision. 

3.  There  is  not  one  direction  or  duty  pre- 
scribed by  the  testator  in  his  will  for  his  trust- 
ees to  observe  or  perform,  wljich  can  be  per- 
formed under  a  power  in  trust,  except  the  sale 
of  the  real  estate.  1  R.  S.,  732,  sees.  73,  74,  78, 
79  ;  p.  729,  sec.  58. 

4.  To  release  real  estate  as  the  trustees  are 
directed  to  do  in  the  llth  section  of  the  will, 
can  only  be  done  in  the  execution  of  a  trust ; 
and  the  trust  in  this  case  cannot  be  sustained 
for  that  purpose  while  it  is  held  void  for  all 
other  purposes. 

IV.  A  trust  is  an  entirety,  and  if  void   in 
part  is  void  altogether.     Hawley  v.   James, 
Senator  Mack's  Op.,  213;  Senator  Maison'sOp., 
16    Wend.,    250-252;  Coster  v.    Lorillard,   14 
Wend.,    /.    Nelson's  Op.,  348,    349;  Senator 
Maison'sOp.,   362-367;  Senator  Young's  Op., 
385-389. 

V.  The  directions  to  accumulate  the  surplus 
income  of  the  testator's  estate  for  the  unborn 
child  or  children  of  his  two  nieces,  are  void, 
because  the  accumulation  of  the  surplus  in- 
come is  not  directed  to  commence  within  the 
time  limited  by  the  Revised   Statutes  for  the 
vesting  of  future  estates.  1  R.  S.,  724,  sec.  37; 
Hawley  v.  James,  Chancellor's  Op.,  5  Paige,  481. 

VI.  A  valid  trust  in  personal  property  can  be 
654*]  created  *under  the  provisions  of  the 
Revised  Statutes  by  deed  or  will  only  for  pur- 
poses for  which  a  trust  in  real  estate  is  author- 
ized, and  all  other  trusts  in  personal  property 
are  absolutely  abolished  by  the  Revised  Stat- 
utes. 1  R.  S.,  727,  sees.  45,  55  ;  Id.,  773,  tit.  4, 
sees.  1,2;  Revisers'  Notes  on  ch.  1,  pt.  2,  pp. 
41-43. 

VII.  After  the  termination  of  a  valid  trust 
in  personal  property,  the  absolute  ownership 
of  such  property  cannot  be  farther  suspended 
by  any  condition  or  limitation  whatever.  1  R. 
S.,  p. "773,  tit.  4,  sec.  1  ;  Id.,  724,  sees.  19,  20, 
24  ;  Id.,  728,  sec.  55,  sub.  3  :  Id.,  723,  sec.  17. 

VIII.  Although  a  devise  of  real  estate  may  be 
decreed  to  be  void  as  an  express  trust,  and  the 
directions  to  convert  such  estate  into  personal 
estate  may  be  sustained,  as  a  valid  exercise  of 
a  power  in  trust;  yet,  when  the  duties  imposed 
by  that  power  shall  have  been  performed,  the 
real  estate  thus  converted  cannot  be  held  un- 
der the  express  trust  so  decreed  to  be  void.     1 
R.  S.,  728,  sec.  55 ;  Id.,  729,  sec.  58  ;  Id.,  732, 
sec.  77  :  1  Story.  Eq.,  p.    79,  sec.  61,  and  au- 
thorities referred  to. 

IX.  The  decree  of  the   Chancellor  modifies 
and  alters  the  will  so  far  that  the  intentions  of 
the  testator  are  utterly  defeated,  and  great  in- 
justice may  be  done  thereby  to  the  parties  who 
are  the  objects  of  the  testator's  bounty  ;  and 
therefore,  the  whole  trust  intended  to  be  cre- 
ated should  be  declared  void  ;  and  as  both  the 
annuitants  are  dead,  a  decree  should  be  entered 
by  this  court,  remitting  the  cause  to  the  Court 
of  Chancery,  with  directions  that  the  execu- 
tors should  settle  their  accounts  before  a  mas- 
ter in  that  court  ;  and  that  the  personal  prop- 
erty in  their  possession  should  be  equally  dis- 
tributed between  Sarah  C.  Kane  and  Jennet  M. 
Cook,  who  are  the  next  of  kin  to  the  testator, 
and  also  to  declare  that  all  the  real  estate  of 
which  the  testator  died  seised  descended  to 
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them,  his  heirs  at  law,  in  equal  portions,  except 
the  Otsego  farm,  in  which  Eliza  Andrus  takes 
a  life  estate,  and  her  children  an  estate  in  re- 
mainder at  her  death. 

Points  made  and  argued  on  the  part  of  Mr. 
Kane. 

I.  If  the  opinion  of  the  Chancellor  is  correct, 
that  the  *Revised  Statutes  have  not  de-  [*655 
fined  the  objects  for  which  express  trusts  of 
personal  property  may  be  created,  and  that  such 
trusts,  therefore,  may  be  created,  for  any  pur- 
poses permitted  by  the  common  law,  still  the 
absolute  ownership  of  personal  property  can- 
not be  suspended  by  any  limitation  or  condi- 
tion whatever  for  any  longer  period  than  the 
absolute  power  of  alienation  of  real  estate,  viz. : 
during  the  continuance  of  two  lives  in  being 
at  the  death  of  the  testator,  if  the  suspension 
is  by  will.     1  R.  S.,  773,  sec.  1  ;  p.  723,  sees. 
14,  15.     And  in  all  other  respects,  limitations 
of  future  or  contingent  interests  in  personal 
property  are  subject  to  the  statutory  rules  ap- 
plicable to  real  estate.     1  R.  S.,  773,  sec.  2.  % 

II.  The  general  trust  of  the  real  and  person- 
al property,  in  this  case,  was  created  to  pay  an 
annuity  to  Candace  Cook  during  her  life  :  to 
pay  an  annuity  to  Jennet  Cook  while  she  re- 
mained unmarried,  which  by  possibility  might 
be  during  her  life;  to  pay  the  income  of  all  the 
testator's  real  and  personal  estate,  after  satisfy- 
ing the  annuities,   to  his  two  nieces  during 
their  joint  lives,  in  equal   shares  ;  and  if  one 
died,  to  pay  the  whole  to  the  survivor  during 
her  life  ;  and  if  either  died  leaving  issue,  to 
support  and  educate  such  issue  out  of  the  in- 
come, and  keep  the  surplus  accumulating  till 
the  youngest  of  such  issue  became  of  age. 
Candace  Cook,    Jennet  Cook,    and  the  two 
nieces,  were  in  being  at  the  death  of  the  testa- 
tor. The  trust  in  this  case,  therefore,  suspended 
the  absolute  ownership  of  the  personal  prop- 
erty, and  the  absolute  power  of  alienation  of 
the  real  estate  during  four  lives  in  being  at 
the  death  of  the  testator,  and  during  the  mi- 
norities of  an  unlimited  number  of  unborn 
children  of  the  two  nieces,  and  whose  minori- 
ties by  possibility  might  extend   beyond  each, 
any  two,  or  all  of  the  four  lives  in  being  at 
the  death  of  the  testator.     The  whole  trust  is, 
therefore,    void,  and  all  the   devises  and   be- 
quests dependent  upon  and  connected  with  it. 
Coster  v.  Lorillard,  14  Wend.,  265  ;  Hawley  v. 
James,  16  Id.,  61  ;  Moot  v.  Stuyvesant,  18  Id. 
257. 

III.  The  trust  of  the  real  estate  is  void  for 
the  following  additional  reasons  :   1.    It  is  an 
express  trust,  and  yet  not  created  for  anv  pur- 
pose allowed  by  the  statute.    1  R.  S.,  728,  sec. 
*55.  2.  If  it  be  admitted  that  the  trust  [*656 
of  the  real  estate,  so  far  as  regards  the  author- 
ity to  sell,  is  valid  as  a  power  in  trust,  the  pro- 
ceeds are  still  subject  to  the  trust  of  the  real 
estate,  and  must  abide  the  consequence  of  its 
being  declared  void  ;  for  the  trustees  cannot 
hold  them  as  personal  property  under  a  trust 
which  may  be  valid  for  such  property, because 
such  a  principle   would  in  effect  repeal  the 
statute  restricting  trusts  of  real  estate.and  ren- 
der it  nugatory,  for  all  real  estate  could  then 
be  conveyed  in  trust  to  sell,  and  the  proceeds 
held  on  trusts  admissible  in  respect  to  person- 
al property.     3.  The  trust  of  the  real  estate  is 
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to  receive  rents,  profits  and  income,  and  pay 
them  over.and  not  to  apply  them  to  the  use  of 
the  cestvis  gut  trust.  The  same  cases  as  those 
cited  under  the  2d  point,  "and  1  R.  S.,  778,  sec. 
2.  4.  The  trust  of  the  real  estate  being  void 
as  such,  and  only  valid  as  a  power  in  trust  so 
far  as  regards  the  authority  to  sell,  the  title  to 
the  real  estate  descended  to  the  two  nieces,  sub 
ject  to  the  naked  power  of  the  trustees  to  sell. 
1  R.  8.,  720,  sees.  58,  59;  and  that  power  was 
invalid,  because  it  could  not  be  exercised  for 
the  purpose  of  subjecting  the  real  estate  in  the 
form  of.  proceeds,  to  trusts  not  allowed  in  re- 
spect to  such  estate. 

IV.  If  the  trust  of  the  real  estate  is  void  for 
all  or  any  of  these  reasons,  the  whole  trust 
must  fall,  and  all  the  devises  and  bequests  de- 
pendent on  it,  as  the  trust  of  the  real  estate  is 
connected  and  mingled  with  the  whole  trust, 
and  forms  an  integral  part  of  it.     Same  cases 
as  those  cited  under  the  2d  point. 

V.  Trusts  of  personal  property  are  subject 
to  the  same  rules  as  those  of  real  estate.     1  R. 

•.,  773,  sec.  2.  And  the  trust  of  the  personal 
property  in  this  case  being  to  receive  interest 
and  income,  and  pay  them  over,  and  not  to  ap- 
ply them  to  the  use  of  the  cestui*  que  trust,  is 
vo'id  and,  consequently,  the  whole  trust,  and 
the  devises  and  bequests  dependent  on  it,  are 
invalid. 

VI.  The  trust  is  the  principal  part  of,  indeed 
almost  the  whole  will;  and  if  void,  the  will  it- 
self is  void,  with  perhaps  the  exception  of  the 
two  devises  relating  to  the  house  and  lot  in 
Pearl  St.,  and  the  farm  in  Middlefield. 
657*]    *The  counsel   for  Mr.  Kane  adopts 
and  insists  upon  most  of  the  points  made  on  the 
part  of  Mrs.  Kane. 

Points  on  the  part  of  the  respondents. 

I.  The  2d  section  of  the  decree  appealed 
from,  by  which  the  validity  of  the  3d  clause 
of  the  will  is  established,  is  in  all  respects  in 
conformity  with  the  rules  of  law  and  princi- 
ples of  equity,  and  should  be  affirmed.  Two 
questions  only  are  presented  by  this  part  of 
the  decree. 

1.  Are  the  directions  to  the  executors  in  the 
3d  clause  of  the  will,  to  convert  the  real  estate 
therein  mentioned  into  money,  valid,  either  as 
a  trust  or  as  a  power  in  trust?  and, 

2.  Is  such  real  estate  in  equity  to  be  consid- 
ered as  converted   into  personalty  from  the 
death  of  the  testator  ? 

II.  The  4th  section  of  the  decree  appealed 
from,  by  which  the  7lh  clause  of  the  will, 
which  provides  for  the  support  of  the  testa- 
tor's two  nieces  after  the  death  or  remarriage 
of  their  mother,  and  while  they  are  under  the 
age  of  20  years,  is  declared  valid,  is  legal,  and 
should  be  affirmed. 

1.  The  trust  created  by  this  provision  of  the 
will,  whether  it  be  deemed  a  trust  of  real  or 
personal  estate,  is  valid. 

2.  The  power  of  alienation  cannot  be  sus- 
pended by  this  provision  beyond  the  duration 
of  two  lives  in  being  at  the  death  of  the  testa- 
tor, to  wit:  the  lives  of  the  two  nieces. 

III.  The  accumulations  directed  by  the  3d 
and  8th  clauses  of  the  will,  commence  at  the 
death  of  the  testator,  are  for  the  sole  and  ex* 
elusive  benefit  of  the  two  infant  nieces  who 
were  minors  then  in  being,  the  one  half  for  the 
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exclusive  benefit  of  each,  and  to  be  paid  over 
to  them  or  their  personal  representatives,  ab- 
solutely, when  they  shall  respectively  have  ar- 
rived at  the  age  of  20  years,  or  when  they  shall 
have  married  before  that  time;  and  consequent- 
ly must  cease  ;it  or  before  the  expiration  of 
their  minority.  The  5th  clause  of  the  decree 
appealed  from, establishing  the  validity  of  these 
accumulations,  should,  therefore,  be  affirmed. 

I  R.  S.,  726,  sec.  87;  778,  sec.  3. 

IV.  The  6th  section  of  the  decree  appealed 
from,  is  the  legal  and  correct  exposition  of  the 
8th  clause  of  the  will,  *and  of  the  ef-  f*658 
feet  of  the  statute  on  the  estate  or  interest 
thereby  devised  and  bequeathed,  and  should 
be  in  all  things  affirmed. 

1.  If  this  were  to  be  deemed  a  trust  of  real 
estate,  it  is  valid  under  the  3d  subdivision  of 
the  55th  section  of  the  statute.     See  Chancel- 
lor's Op. 

2.  But  the  trust  created  by  this  will  is  a  trust 
of  personal  estate,  the  objects  of  which  are  not 
limited  by  the  statute,  and  the  purpose  for 
which  it  was  created  being  legal,  it  is  valid. 
See  Chancellor's  Op. 

3.  The  devise  or  bequest  of  one  half  of  the 
income  to  each  niece,  after  the  accumulation 
ceases,  is  a  future  interest  in  personal  proper- 
ty, and  must,  therefore,  be  subject  to  the  rules 
in  relation  to  future  estates  in  lands  ;   conse- 
quently, the  persons  beneficially  interested  in 
the  trust,  to  receive  such  income, cannot  assign 
or  dispose  of  such  interest  during  their  lives. 
See  Chancellor's  Op.;  1  R.  S.,  773,  sec.  2 ;  Id., 
730,  sec.  63. 

V.  The  7th  section  of  the  decree  appealed 
from,  by  which  so  much  of  the  9th  clause  of 
the  will  as  bequeaths  the  income  of  the  niece 
who  shall  die  without  issue  to  the  survivor  for 
life,  is  declared  valid,  and  subject  to  the  same 
restriction  upon  the  power  of  alienation. should 
be  affirmed  for  the  reasons  assigned  in  support 
of  the  last  point.     See  Chancellor's  Op.;  see, 
also,  1  R.  S.,  723,  sec.  17,  as  to  two  successive 
life  estates. 

VI.  All  that  part  of  the  8th  section  of  the 
decree  appealed  from  is  valid,  and  should  be 
affirmed.     See  Chancellor's  Op. 

The  directions  in  that  part  of  the  8th  section 
of  the  decree  which  has  been  appealed  from, 
necessarily  follows  from  that  part  of  the  same 
section  of  the  decree  which  has  not  been  ap- 
pealed from,  and  which  is,  therefore,  conceded 
to  be  legal. 

VII.  The  9th  section  of  the  decree  appealed 
from  is  valid,  and  should  be  affirmed.     See 
Chancellor's  Op. 

VIII.  All  that  part  of  the  16th  section  of  the 
decree  appealed  from  is  legal  and  valid,  and 
should  be  affirmed. 

The  first  part  of  the  10th  section  of  the  de- 
cree, by  which  *the  provision  in  the  [*O59 

II  th  clause  of  the  will  as  to  the  disposition  of 
the  income  of  the  estate  after  the  death  of  both 
nieces,  in  case  one  only  shall  leave  issue,  and 
as  to  the  limitation  of  the  absolute  ownership 
after  the  minority  of  the  youngest  child  shall 
have  terminated,  is  declared  to  be  illetral  and 
void,  is  not  appealed  from,  and  is,  therefore, 
admitted  to  be  legal. 

All  that  part  of  this  section  of  the  decree 
which  is  appealed  from,  is  nothing  more  than 
the  directions  necessary  to  be  given,  if  that 
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part  of  the  decree  not  appealed  from  is  cor- 
rect, and  its  correctness  cannot  now  be  dis- 
puted. 

IX.  The  llth  and  12th  sections  of  the  de- 
cree appealed  from,  directing  the  mode  and 
manner  of  taking  and  passing  the  accounts  of 
the  executors,  are  legal,  and   should   be  af- 
firmed. 

X.  The  appellants  should  be  charged  per- 
sonally with  the  costs  of  this  appeal,  to  be  taxed 
in  favor  of  the  respective  respondents,  and  the 
executors  should  be  allowed  their  counsel  fees 
and  expenses  out  of  the  capital  of  the  personal 
estate,  and  the  counsel  fees  of  the  guardian  ad 
litem  of  Jennet  M.  Cook  should  be  paid  out  of 
the  accumulated  income  in  the  hands  of  the 
executors,  belonging  to  her. 

After  advisement,  the  following  opinion  was 
delivered : 

By  Cowen,  J.  An  easy  solution  of  the 
main  difficulty  raised  by  these  appeals,  is  to  be 
found  <n  that  feature  of  the  will  which  con- 
verts the  whole  of  the  property  under  question 
into  personal  estate.  A  trust  in  the  executors 
is  created  with  imperative  directions  to  sell  as 
soon  as  may  be  the  testator's  whole  real  estate, 
except  certain  specified  portions  not  now  in 
question,  and  appropriate  the  avails  to  the  pur- 
poses of  his  will,  in  connection  with  his  other 
personal  property.  It  is  of  the  nature  of  such 
a  trust  that  immediately  on  the«testator's  death, 
and  for  all  the  purposes  of  testamentary  dis- 
position, the  real  becomes  personal  property  in 
every  sense;  and  must  be  treated  precisely  as 
if  it  had  been  so  befo're.  This  is  a  position  so 
entirely  clear,  that  nothing  was  introduced 
among  the  printed  points  of  either  appellant  to 
66O*]  *the  contrary.  It  was  not  denied  in  ar- 
gument to  be  the  settled  doctrine;  but,  as  an 
incidental  complaint  was  thrown  out,  that  it  is 
but  a  fiction,  which  ought  not  to  stand  in  the 
way  of  the  Revised  Statutes  when  they  come 
to  destroy  trusts,  we  may  as  well  look  at  the 
strength  of  the  footing  which  it  has  obtained 
in  our  law.  In  Jarmans'  edition  of  Powell  on 
Devises,  it  is  said:  "On  the  principle  that 
equity  considers  that  as  done,  that  ought  to 
have  been  done,  it  has  been  long  established 
that  money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  to  be 
converted;  and  this  in  whatever  manner  the  di- 
rection is  given,  whether  by  will,  by  contract, 
etc.  It  follows,  therefore,  that  every  person 
claiming  property  under  an  instrument  direct- 
ing its  con  version,  must  take  it  in  the  character 
which  that  instrument  has  impressed  upon  it, 
etc.  This  principle  is  obviously  founded  in  jus- 
tice and  good  sense,  etc.lt  is,  besides,  too  well 
settled  by  numerous  authorities  to  be  called  in 
question  at  this  day."  An  unbroken  series  of 
cases  are  cited  by  the  book,  ranging  from 
Charles  II.  to  the  time  when  the  learned  editor 
was  writing.  2  Jarm.  Powell,  ch.  4,  p.  60.  In 
a  late  work  devoted  to  the  doctrine  of  equitable 
conversion,  it  is  said  to  be  "highly  interesting, 
as  involving  consequences  of  great  importance 
to  the  community  at  large."  And  though  dif- 
ficulties may  arise  in  its  application,  it  is  re- 
ducible to  some  of  the  most  just  and  simple 
principles  on  which  the  jurisprudence  of  our 
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courts  of  equity  has  been  formed."  Leigh  & 
Dalzell,  Eq.  Conversion,  ch.  1,  p.  1.  It  will  be 
seen  by  the  cases  cited  in  2  Pow.,  64,  and  Leigh 
&  Dalzell,  48,  that  where  executors  are  clothed 
with  a  trust  to  sell  the  real  estate  for  money, 
and  appropriate  the  avails  to  the  uses  of  the 
will  in  the  form  of  personal  property, no  doubt 
was  ever  entertained  that  it  must  be  considered 
in  equity,  the  same  as  if  the  testator  had  him- 
self sold  land,  and  then  bequeathed  the  con- 
sideration money.  Sitting  in  a  court  of  equity, 
therefore,  we  can  no  more  refuse  to  consider 
the  whole  of  the  real  property  in  question  as 
personal,  than  we  could  in  a  court  of  law,  if  the 
testator  had  himself  chosen  *to  make  [*661 
it  physically  so,  and  then  had  bequeathed  it. 
By  his  own  act  he  had  the  power  to  throw  it 
into  this  shape  either  by  sale  or  by  will;  and 
if  in  either  way  it  be  thus  withdrawn  from  the 
operation  of  the  Statute  Concerning  Trusts,  it  is 
only  in  the  exercise  of  a  power  by  the  absolute 
owner  of  property  which  no  court  or  Legisla- 
ture ever  thought  of  denying.  This  is  the  firs|L 
time  in  centuries  and,  indeed,  the  only  time  in 
our  judicial  history,  that  a  doubt  has  been 
started  on  the  effect  of  provisions  such  as  are 
contained  in  this  will.  In  the  progress  of  the 
inquiry;therefore,  I  shall  assume  that  the  ques- 
tion stands  entirely  on  the  power  of  a  testator 
to  create  a  trust  and  limit  estates  in  his  per- 
sonal property.  The  doctrine  of  trusts  and 
limitations  of  real  estate  has  nothing  to  do  with 
it,  further  than  the  Revised  Statutes  may  have 
expressly  brought  personal  property  to  the 
same  footing  or  measure. 

The  Revised  Statutes  Concerning  Uses  and 
Trusts,  1  R.  S.,  721,  2d  ed.,  have  of  themselves 
nothing  to  do  with  personal  property,  either 
directly  or  by  reference.  That  statute  declares 
that  uses  and  trusts,  except  as  authorized  and 
modified  in  article  2,  are  abolished.  Sec.  45. 
The  whole  article  is,  then,  in  terms,  confined  to 
real  estate  or  its  rents  and  profits.  The  55th  sec- 
tion declares  and  defines  the  only  express  trusts 
which  can  be  fastened  on  such  estate;  and 
there  the  only  trusts  at  all  analogous  to  those 
now  in  question  are  spoken  of  in  the  3d  and  4th 
subdivisions  of  the  section,  viz.: a  trust  to  pay 
over  the  rents  and  profits,  and  to  accumulate 
them  for  the  benefit  of  persons  named  or  not 
in  ewe.  There  is  nothing  in  any  part  of  the 
statute  tying  up  the  trust  in  personal  proper- 
ty to  receiving  and  applying  the  income  to  the 
use  of  any  person,  or  otherwise  restricting  the 
mode  of  appropriation.  The  3d  subdivision 
speaks  of  the  rents  and  profits  of  lands  only. 
The  right  to  these  are,  by  section  63,  declared 
inalienable.  Such  a  provision  has  been,  there- 
fore, looked  upon  by  several  cases  as  fur- 
nishing one  sort  of  element  by  which  a  limita- 
tion may  be  destroyed.  In  any  view,  the  stat- 
ute should  be  construed  with  great  strictness. 
It  is  supposed  that  1  R.  S.,  761,  762,  2ded., 
sees.  1,  2,  place  both  real  and  personal  proper- 
ty *on  the  same  narrow  footing  as  to  a  [*6<52 
declaration  of  trust.  But  that  is  not  so.  These 
sections  relate  exclusively  to  limitations  of  fut- 
ure or  contingent  interests  in  personal  proper- 
ty, making  them  subject  to  the  same  rules  as 
limitations  of  future  estates  in  lands.  The 
word  "limitation,"  when  applied  to  future  or 
contingent  estates,  regards  the  time  at,  or  con- 
dition upon  which  they  are  to  vest,  either  as  an 
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interest  or  in  possession.  The  same  wofd  when 
applied  to  a  vested  estate,  regards  its  duration. 
Toml.  Die.  Limitation  of  Estate;  1  Prest.  Es- 
tates, 88,  40,  Am.  ed.,  1828.  In  neither  sense 
has  it  any  respect  to  the  particular  manner  in 
which  the  beneficiary  is  to  be  supplied  under 
the  trust.  The  latter  is  a  mere  appropriation 
of  the  fund;  and  may,  at  common  law,  be  as 
various  as  the  purposes  of  the  donor.  Limita- 
tion is  another  matter.  When  the  interest  is 
vested,  this  may  be  long  or  short  according  to 
the  pleasure  or  caprice  of  the  donor,  because 
the  land  may  always  be  aliened.  But  when 
the  limitation  is  on  a  contingency  it  must  be 
confined  within  certain  boundaries  of  time; 
otherwise  you  run  into  an  objectionable  perpe- 
tuity. This  is  about  all  that  is  meant  by  the 
various  provisions  of  the  Revised  Statutes 
against  perpetuities.  Thus  the  revisers  say,  in 
commenting  on  sec.  14,  1  R.  S.,  718,  2d  ed. : 
"To  prevent  a  possible  difficulty  in  the  mind 
of  those  to  whom  the  subject  is  not  familiar, 

«e  may  also  add  that  an  estate  is  never  inalien- 
)le,  unless  there  is  a  contingent  remainder, 
and  the  contingency  has  not  yet  occurred. 
This  is  the  meaning  of  the  rule  of  law  prohib- 
iting perpetuities,  and  is  the  effect  of  the  defi- 
nition in  section  14."  3  R.  S.,  573,  2d  ed.  Un- 
der the  old  law,  the  objection  commonly  arose 
on  executory  devises.  I  know  that  in  the  case 
of  real  estate,  section  14  has  been  extended  by 
construction  to  a  vested  interest  under  sections 
55  and  63.  But  that  was  grounded  on  the  re- 
straint of  alienation  arising  from  the  mode  of 
appropriating  rents  and  profits  in  a  trust  of 
real  estate,  and  real  estate  only;  not  by  reason 
of  the  contingent  limitation.  In  the  case  of 
personal  property,  we  are  still  left  to  the  rule 
in  the  reviser's  note.  We  are  on  the  point  of 
perpetuity,  to  regard  the  contingent  character 
of  the  limitation  alone,  and  if  the  event  be  not 
603*]  *too  remote,  the  limitation  is  valid, 
whatever  be  the  form  in  which  the  trust  is  to 
be  executed.  The  pro  visions  in  regard  to  estates 
In  personal  property  are  made  by  a  distinct  ti- 
tle of  the  statute,  and  profess  to  treat  of  ac- 
cumulation and  expectant  estates  only.  Tit. 
4,  p.  761,  of  Vol.  I.  This  title  is  in  detail  con- 
fined to  those  objects.  The  first  section  limits 
the  suspension  of  absolute  ownership  to  two 
lives.  This  suspension,  as  we  have  seen,  is 
predicable  of  contingent  estates  only.  Then  the 
2d  section  is,  that  in  all  other  respects,  limita- 
tions of  future  or  contingent  interests  shall  be 
the  same  as  if  the  subject  were  real  estate.  The 
remaining  three  sections  of  title  4  regard  ac- 
cumulation, which  may,  and  in  its  nature, 
must  be  generally  conducted  through  the  me- 
dium of  a  trust.  And  here  alone  do  we  find 
anything  directly  cutting  down  the  power  to 
create  trusts  in  personal  property. 

But  counsel  recur  to  the  broad  meaning  of 
the  words  used  in  the  Statute  of  Trusts. 
"Trusts,  except  as  authorized  and  modified  in 
this  article,  are  abolished."  1  R.  S.,  721.  We 
are  told  that  the  only  trusts  authorized  by  the 
article  are  those  implied  by  law,  sec.  50,  and 
the  few  express  trusts  enumerated  in  sec.  55. 
Taking  the  broadest  abstract  meaning  of  the 
word  "trusts,"  and  disregarding  the  context, 
the  counsel  are  right  in  saying  that  all  express 
trusts  in  personal  as  well  as  real  property  would 
be  included.  The  clause  in  a  will  directing  an 
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executor  to  apply  a  portion  of  the  assets  to  any 
particular  purpose,  as  to  procure  a  monument 
or  an  epitaph,  would  be  void.  So  all  charitable 
trusts  and,  for  aught  I  see,  all  legacies  in  a  will. 
These  and  the  like  are  no  less  than  express 
trusts.  All  that  the  law  would  imply  as  the 
duty  of  an  executor,  would  be  to  collect  and 
i  pay  debts  with  funeral  expenses,  and  distribute 
the  balance  of  the  estate  among  the  next  of  kin. 
All  the  express  trusts  of  business  life,  this  side 
I  the  grave  would  also  be  abolished.  Instruc- 
!  tions  to  servants,  factors,  auctioneers,  all  spe- 
I  cial  agencies  accompanied  by  bailment  would 
I  be  destroyed.  A  vivid  imagination  might  even 
j  carry  the  provision  into  the  moral  world,  and 
I  say  that  men  should  no  longer  repose  a  trust  or 
I  confidence  in  one  another.  By  cutting  off  all 
that  follows  in  and  *after  the  1st  sec-  [*<5<i4 
tion,  one  knows  not  what  would  set  bounds  to 
the  extravagance  of  construction.  Whereas, 
the  very  first  section, when  read  through, shows 
clearly  the  limitation  under  which  it  must  be 
taken.  The  whole  of  it  is  thus,  sec.  45*'  Uses 
and  trusts,  except  as  authorized  and  modified 
in  this  article,  are  abolished  ;  and  every  estate 
and  interest  in  lands  shall  be  deemed  a  legal 
right  cognizable  as  such  in  courts  of  law." 
Every  subsequent  section  of  the  article, from  45 
down  to  72,  uses  language  most  obviously  appli- 
cable to  technical  trusts  in  real  estate,  and  noth- 
ing else.  I  have  already  shown  that  there  is 
nothing  in  the  subsequent  provisions  concern- 
ing personal  property  which  can,  without  a 
perversion  of  language,  be  made  referable  to 
any  provision  in  this  article.  They  refer  to  the 
next  previous  one  on  estates;  to  what  extent  it 
is  not  necessary  to  inquire  while  considering 
the  mere  declaration  of  trust.  The  learned 
Chancellor  being  clearly  right  in  saying  that 
this  was  so  far  a  common  law  matter,  it  be- 
comes unnecessary,  at  least  for  the  present,  to 
institute  an  examination  of  its  validity  on  the 
hypothesis  that  it  comes  within  the  55th  sec- 
tion. 

The  only  question  remaining  is,  how  far  the 
limitation  of  the  trusts  conform  to  the  provis- 
ions in  article  1st  concerning  the  Creation  and 
Division  of  Estates.  The  bequests  of  annuities 
to  the  sister-in  law  and  mother  of  the  testator 
are  distinct  independent  vested  legacies  payable 
out  of  the  principal  of  the  fund.  The  execu- 
tors are,  by  the  will,  created  trustees  with  the 
express  duty  to  make  the  payment.  The  whole 
stands  on  the  footing  of  any  other  common  pe- 
cuniary legacy  ;  and  unless  the  statute  has 
abolished  the  trust  in  executors  to  pay  legacies, 
it  is  valid.  The  same  thing  may  be  said  of  the 
nieces,  so  far  as  the  legacies  are  for  their  bene- 
fit personally.  Quoadhoc  there  is  no  contingent 
estate  in  question  ;  but  the  limitation  is  of  a 
present  vested  estate  in  each  for  life.  The  pro- 
vision for  accumulation  during  their  minorities 
is  expressly  authorized  by  the  statute.  1  R.  S. , 
7C2.  sec.  3,  sub.  1. 

Passing  beyond  the  immediate  lives  of  the 
nieces,  we  do  find  ourselves  in  the  region  of 
future  and  contingent  estates ;  and  here  the 
Statute  of  Limitation  of  Estates  becomes  ap- 
plicable. 'Admitting  the  cross-remain-  [*6(>5 
ders  between  the  nieces  to  be  contincent.it  can 
not  be  pretended  that  they  are  void  as  being 
too  remote.  They  are  clearly  within  the  com- 
pass of  two  lives  in  being.  We  then  come  to 
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the  issue  of  the  nieces.  The  limitation  of  in- 
come to  them  was  a  contingent  remainder.  So 
to  the  surviving  husband  of  the  niece  who 
should  die  leaving  issue,  living  the  other  niece. 
The  husband  being  unmarried,  and  the  issue 
unborn,  both  events  and  persons  were  un- 
certain. The  final  vesting  of  the  absolute 
property  is  also  made  to  fluctuate  on  various 
events. but  the  provisions  in  these  respects  aim 
at  no  events  which  can  be  questioned  as  too  re- 
mote. All  the  contingent  provisions  as  to  in- 
come in  favor  of  any  persons  beyond  the  nieces 
were  cut  off  by  the  Chancellor  as  illegal  and 
void  ;  and  that  part  of  the  decree  which  does 
this,  is  not  appealed  from.  Pro  tanto,  he  held 
that  the  income  was  undisposed  of,  and  or- 
dered it  to  be  paid  by  the  executors  to  the  tes- 
tator's next  of  kin  or  heirs  according  to  the 
nature  of  the  estate  out  of  which  it  may  arise. 
That  part  of  the  decree  which  makes  this  con- 
sequential distribution,  is  appealed  from  ;  but 
no  distinct  point  was  made  against  it,  and  very 
little  said  about  it  on  the  argument.  It  struck 
me  at  first  that  the  whole  income  arising  from 
the  avails  of  the  real  estate,  even  the  income 
undisposed  of  by  the  will,  should  be  consid 
ered  as  personal  estate,  and  go  to  the  next  of 
kin.  However,  another  view  is,  that,  so  far, 
the  income  being  untouched  by  the  will,  it  is 
not  converted,  but  left  to  its  original  charac- 
ter, as  income  from  real  estate.  This  may  be 
refining  too  much;  but,  without  further  discus- 
sion, I  am  not  prepared  to  say  that  the  refine- 
ment has  no  foundation.  The  question  seems 
to  be  practically  of  but  little  moment  in  any 
point  of  view.  There  is  nothing  that  I  see  in 
the  statute  concerning  the  limitation  of  estates, 
•carrying  any  of  this  undisposed  income  to  the 
next  eventual  taker. 

The  most  important  consequence  sought  to 
be  drawn  from  the  will  being  void  in  respect 
to  these  remote  collateral  provisions,  is  that, 
therefore,  the  whole  is  necessarily  void.  Noth- 
ingis  better  settled  than  thedirect  contrary;  and 
the  contrary  was  held  by  this  court  in  the  late 
6O6*]  case  of  Darling  *v.  Rogers,  22  Wend., 
483.  That  a  will  or  any  other  instrument  pass- 
ing an  estate  may  be  void  in  part,  and  yet  good 
for  the  residue,  was  never  doubted,  when  the 
division  into  good  and  bad  parts  was  made  by 
force  of  the  common  law;  and  Darling  v.  Rog- 
ers maintained  a  trust  deed  under  the  Revised 
Statutes  in  such  parts  as  were  good,  though 
-one  declaration  of  trust  was  void.  I  know 
there  are  a  sort  of  standing  quotations  to  the 
•contrary,  of  cases  decided  by  this  court.  They 
appear  upon  the  printed  points  :  Coster  v.  Lor- 
illard.  14  Wend.,  265;  Hawleyv.  James,  16  Id., 
•61;  Rooty.  Stuyvesant,  18  Id.,  257.  So  far  from 
sanctioning  the  doctrine  for  which  they  are 
cited,  the  opinion  of  every  judge  who  spoke  to 
those  cases  expressly  denied  it.  It  is  true,  that 
the  wills  in  question  went  pretty  much  by  the 
board ;  but  all  that  can  be  said  as  a  consequence 
is,  that  the  conservative  rule  was  not  liberally 
applied.  If  that  be  so,  it  is  sufficiently  unfort- 
unate ;  for  there  is  no  rule  of  law  which  calls 
for  greater  latitude  and  even  ingenuity  in  en- 
larging and  extending  it.  The  most  able  and 
safe  judges  have  said  that  the  courts  should  be 
astute  in  allowing  it  a  comprehensive  opera- 
tion for  the  giving  effect  to  all  instruments, 
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and  especially  to  last  wills  and  testaments;  and 
though  some  parts  may  be  contrary  to  the 
rules  of  law,  yet  all  other  parts  should  be  saved. 
Any  court  acting  systematically  upon  the  op- 
posite principle,  would  be  a  great  evil. 

But  the  6th  and  7th  clauses  of  the  decree 
pronounce  the  income  in  the  hands  of  the  nieces 
and  their  issue  inalienable,  as  if  it  came  within 
the  63d  section  concerning  express  trusts.  I 
have  already  given  my  reasons  why  this  can- 
not be  so  ;  and  perhaps  the  appellants  might, 
on  a  proper  course,  have  had  the  decree  mod- 
ified in  the  parts  mentioned.  The  learned 
Chancellor  thought  that  if  the  income  were  de- 
rived from  real  estate,  the  trust  would  yet  have 
been  valid  within  the  3d  subdivision  of  section 
55.  Perhaps  he  is  right;  but  at  any  rate  he  is 
clearly  so  in  saying  that  all,  so  far,  is  personal 
estate;  and  therefore,  I  have  inferred  that  the 
question  cannot  arise  under  that  subdivision, 
The  rules  of  real  property  are  not  impressed 
upon  personal  property,  except  as  to  future 
contingent  limitations.  Here  the  *in  [*(>O1 
come  is  vested  in  the  nieces  ;  though  I  admn 
it  is  future  and  contingent  in  the  remainders. 
But  the  63d  section  is  not  a  section  of  limita- 
tion. It  merely  impresses  an  inalienable  char- 
acter on  the  income  of  real  property,  which 
happens  to  be  appropriated  in  "a  certain  form. 
It  disqualifies  the  beneficiary  to  aliene.  It  treats 
him  as  it  would  an  infant,  by  imposing  a  per- 
sonal disability.  It  is  in  derogation  of  common 
right,  and  ought  not  to  be  extended  by  analogy 
or  construction.  The  decree  aims  so  to  extend 
it.  But  I  am  not  prepared  to  say  that  it 
should,  therefore,  be  modified.  There  is,  to 
be  sure,  a  simple  appeal  from  those  parts  of  it 
which  I  think  are  erroneous  ;  but  the  points 
made,  and  the  whole  drift  of  the  argument  by 
the  counsel  for  the  appellants,  were  opposed  to 
the  idea  that  the  income  of  personal  estate  can 
be  put  in  trust  for  any  other  purposes  than  are 
allowed  to  rents  and  profits  of  land ;  and  though 
the  respondents  denied  this,  they  still  main- 
tained the  Chancellor's  reasoning,  from  con- 
struction and  analogy.  The  question  of  inalien- 
ability, therefore,  has  not  been  argued.  The 
counsel  on  both  sides  agreed  in  the  propriety 
of  the  income  being  considered  inalienable, 
provided  the  will  is  to  be  maintained  in  its 
principal  provisions,  as  it  clearly  must.  Be- 
sides, the  declaration  in  the  decree,  that  the  in- 
come shall  be  inalienable,  cannot  have  any 
effect,  except  as  a  temporary  direction  and 
qualified  protection  to  the  executors.  A  decree 
that  property  in  A's  hands  shall  be  inalienable, 
will  not  make  it  so.  Suppose  he  takes  a  title 
in  fee  simple  under  a  decree  for  a  specific  per- 
formance, and  the  decree  should  go  on  to  say 
that  it  should  remain  inalienable  in  his  hands; 
no  one  would  suppose  that  a  perpetuity  could 
be  created  in  this  way,  though  the  decree 
should  profess  to  be  founded  on  the  construc- 
tion of  some  parts  of  the  Revised  Statutes. 
Property  is  alienable  ;  and  no  court,  as  such, 
can  impress  a  condition  upon  it  which  shall 
be  repugnant  to  its  very  nature.  The  alienee 
would  not  be  bound,  in  the  case  put,  nor  would 
he,  for  the  same  reason,  in  the  case  before  us. 
On  his  coming  in  as  a  party,  the  question 
would  be  entirely  open  as  to  the  right,  though 
the  trustees  would  not  be  subjected  to  costs 
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for  refusing  to  pay  him.  I  presume,  however, 
<J(S8*]  the  point  was  not  *macle  and  argued 
even  in  the  court  below  ;  and  for  that  reason, 
if  no  other,  we  ought  not  finally  to  pass  upon 
it  now. 

I  am  of  opinion  that  the  decree  is  not  in  any 
part  so  impeached  that  this  court  oujjht  to  in- 
terfere, either  by  reversing  or  modifying  it. 
Therefore,  it  should  be  affirmed. 

On  the  question  being  put— Shall  this  decree 
be  reversed? — all  the  members  of  the  Court  (18 
being  present),  with  one  exception,  voted  in 
the  negative,  whereupon  the  decree  was  af- 
firmed. 

Affirming— 7  Paige,  521. 

Uses  and  trusts— Validity  of— Application  of  statute. 
Distinguished-60  Barb..  13. 

Explained-2  N.  Y.,  322. 

Cited  in-5  Hill.  203:  4  Ertw.,  522;  17  N.  Y.,  571;  86 
N.  Y.,  545;  88  N.  Y.,  331;  3  Keyes,  345;  1  Abb.  App. 


7  Barb.,  237;  25  Barb.,  136:  5  T.  &  C.,  601:  23  How.  Pr., 

«62  How.  Pr..  232;  5  Abb.  N.  S-.  271,  362;  36  Super., 
;  2  Redf.,  62;  4  Leg.  Obs.,  63. 

Witt  or  conveyance— May  be  void  in  part  and  valid 
as  to  residue.  Cited  in— 3  Sandf .  Ch.,  108;  &5  N.  Y.. 
349  ;  36  N.  Y.,  548  ;  43  N.  Y.,  381 ;  2  Trans.  App.,  352 ; 
4  Barb.,  284:  7  Barb.,  595;  13  Barb.,  132;  27  Barb.,  443; 
30  Barb.,  322;  53  How.  Pr.,  439. 

Perpetuity— Suspension  of  power  of  alienation. 
Explained— 8  N.  Y.,  536. 

Cited  in-7  N.  Y.,  549;  29  N.  Y.,  98;  88  N.  Y.,  331;  4 
Lans..  239;  3  Barb.,  245;  10  Barb.,  398;  1  Bradf .,  272;  3 
Redf.,  286;  41  Mich.,  565. 

Trust— AUcnabilitu  of.    Criticised— 31  N.  Y.,  13. 

Distinguished— 6  Hun,  44. 

Cited  in— 12  N.  Y.,  401 ;  35  N.  Y.,  372;  3  Hun.  469:  5 
Barb.,  250:  34  Barb..  408 :  37  Barb.,  149 ;  5  T.  &  C..  601; 
62  How.  Pr.,  232  ;  65  How.  Pr..  55. 

Will— Construction  of.  Cited  in-43  N.  Y.,  372 ;  4 
Lans.,  240;  48  Mich.,  360. 

Remainder,  vested  and  contingent.  Cited  in— 43  N. 
Y..  380;  2  T.  &  C.,  202. 

Real  estate— Conversion  of  into  personalty.  Cited 
ln-89  N.  Y.,  239 ;  4  Lans  ,  240 ;  7  Barb.,  237  ;  39  Btirb., 
257:  8  Abb.  N.  C.,  417;  8  Bos.,  482;  7  Leg.  Obs.,  211. 

Also  cited  in-15  Hun,  292 ;  6  T.  &  C.,  557. 


THE  MAYOR,  ETC.  .  OF  THE  CITY  OF  NEW 
YORK 

v. 
PENTZ. 

Damages  for  Destruction  of  Property  in  N.  T. 
City  to  Prevent  Spread  of  Fire — Opinions  of 
Witnesses  Generally  Inadmissible. 

A  party  whose  property  in  the  City  of  N.  Y.  has 
been  destroyed  by  an  order  of  the  city  officers,  to 
prevent  the  spreading  of  a  conflagration,  is  entitled 
to  an  allowance  as  damages  to  the  full  value  of  the 
property  destroyed,  without  any  deduction  of  the 
amount  insured. 

80  he  is  also  entitled  to  interest  on  the  value  of 
the  property  from  the  time  of  its  destruction. 

The  opinions  of  mere  bystanders,  that  the  build- 
ings destroyed  would  have  taken  fire  and  been  con- 
sumed, had  they  not  been  blown  up  by  order  of  the 
city  officers,  are  inadmissible  in  evidence;  but 
whether  the  opinions  of  Hreinen  and  others  having 
particular  knowledge  and  experience  in  reference 
to  flres,  connected  with  a  statement  of  the  facts 
upon  which  such  opinions  were  formed  at  the  time, 
would  not  be  admissible,  quaere. 

Citations— 1  Ves.,  98: 1  Phil.  Ins.,  484. 465;  2  Johns., 
13^8;  8  Johns.,  183;  6Taunt.,-68;  9  East,  72;  1  Carr. 
&TP.,  70;  7  Wend.,  72. 

ERROR  from  the  Supreme  Court.     W.  A. 
F.  Pentz  and  his  partners,  a  mercantile 
firm,  had  two  buildings  blown  up  by  order  of 
the  Mayor  of  N.  Y.,  in  the  great  fire  in  that 
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city,  in  Dec.,  1835,  to  prevent  the  spreading 
of  the  conflagration;  and  had  their  damages 
assessed,  under  section  81  of  the  general  Act 
relating  to  the  City  of  N.  Y.,  2  R.  L..  368,  at 
$39.476.54.  The  buildings  were  worth  betwrrn 
$29.000  and  $30,000,  and  the  merchandise  in 
the  buildings  at  the  time  of  their  destruction, 
was  worth  $18,537.82.  The  Messrs.  Pt-ntz 
were  insured  $10,000  on  their  merchandise. 
On  the  assessment  of  the  damages,  the  counsel 
for  the  Corporation  insisted  that  the  owners  of 
property  destroyed  *which  was  insured  [*6<$J>- 
were  not  entitled  to  an  allowance  of  damages 
for  the  value  of  the  property  insured  to  the 
extent  of  the  amount  insured  and,  at  all  events, 
that  the  amount  received  on  such  insurance 
should  be  deducted;  and  also  insisted  that  the 
claimants  were  not  entitled  to  interest  on  the 
value  of  the  property  from  the  time  of  the  loss 
until  the  taking  of  the  inquisition;  upon  which 
propositions  the  presiding  judge  charged 
against  him.  The  counsel  for  the  Corporation, 
after  inquiring  of  each  witness  examined  be- 
fore the  jury,  and  proving  by  him  that  he  was 
present  at  the  fire, asked  this  question :  ' '  Would, 
in  your  judgment,  the  stores  blown  up  have 
taken  fire  and  been  destroyed  had  they  not 
been  blown  up?"  The  counsel  for  the  claim- 
ants objected  to  such  evidence  as  inadmissible, 
and  the  objection  was  sustained  by  the  court. 
The  assessment  was  confirmed  by  the  C.  P.  of 
N.  Y.,  and  the  proceedings  being  removed 
into  the  Supreme  Court  by  certiorari,  were  af- 
firmed in  that  court.  This  case  came  before 
the  Supreme  Court  and  was  decided  at  the 
same  time  that  the  case  of  Mayor,  etc.,  of  N. 
Y.  v.  Stone,  20  Wend.,  139,  was  brought  up- 
and  decided.  The  Corporation  removed  the 
record  into  this  court  by  writ  of  error.  The 
case  was  argued  here  by, 

Mr.  G.  F.  Talman,  for  plaintiffs  in  error. 

Mr.  D.  Lord,  Jr.,  for  defendants  in  error. 

Points  for  the  plaintiffs  in  error. 

I.  The  mayor,  aldermen,  etc.,  of  the  City  of 
N.  Y.  are  not  liable  to  damages  for  the  loss  of 
or  injury  to  goods  in  the  buildings  destroyed. 
1  Dyer,  36  b;  1  Dall..  363;  2  Kent,  Com.,  338; 
Com.  Dig.,  tit.  Pleader,  3,  M,  30;  4  T.  R.,  796;. 
Dwarr.  Stat.,  689.  690,  694-696,  749,  750;  Vin. 
Abr.  Stat.  Construction.  E,  6,  pi.  1.  19,  34;  3> 
Cow.,  89;  15  Johns.,  358;  5  Cow..  165. 

II.  If  liable  for  goods  at  all,  such  liability 
is  confined  to  the  damages  of  the  owners  and 
persons  having  an  estate  in  the  buildings,  and 
does  not  extend  to  goods  held  on  *con-  [*67O 
signment,  or  for  sale  on  commission,   nor  to- 
goods  deposited  on  storage,  nor  to  advances 
made  on  goods  held  for  sale  on  commission. 

III.  In  estimating  the  damages  of  the  claim- 
ants who  had  effected  insurance  on  the  prop- 
erty destroyed,   the  amount  which  they  had 
received  or  were  entitled  to  and  could  receive 
from  the  insurers  ought  to  have  been  deducted. 
Ins.  Co.  v.  Corlies.  21  Wend.,  367. 

IV.  The  court  erred  in  charging  the  jury 
that  the  claimants  were  entitled  to  interest  on 
the  amount  of  damages  from  the  time  of  the- 
fire  to  the  time  of  the  assessment.  5  Cow.,  587; 
7  Johns.,  112;  15  Id.,  24;  7  Wend.,  178. 

V.  The  evidence  offered  of  the  opinion  or 
judgment  of  persons  who  were  present  at  the 
fire,  and  saw  the  circumstances  thereof,  that 
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the  buildings  would  have  been  destroyed  by 
the  fire  if  not  blown  up,  was  improperly  ex- 
cluded. 2  Stark.,  191,  258;  3  Doug.,  157;  17 
Wend.,  136;  4  Cow.,  355. 

Points  of  defendants  in  error. 

I.  The  recovery  of  the  defendants  in  error 
ought  not  to  be  diminished  by-  any  deduction 
for  their  contracts  of  insurance,  upon  which 
they  have  received  nothing. 

II.  The  purpose  of  the  Act  being  to  indem- 
nify the  party  sustaining  damage,  the  latter 
must  have  not  only  the  value  of  the  goods  re- 
placed to  him,  but  that  value  as  of  the  lime  of 
the  destruction  for  the  public  benefit;  conse- 
quently, interest  ought  to  be  allowed  from  the 
time  of  destruction. 

After  advisement,  the  following  opinion  was 
delivered : 

By  Senator  Verplanck.  The  first  question 
in  this  case  is,  whether  the  recovery  of  the 
plaintiffs  in  the  court  below  for  damages  sus- 
tained by  reason  of  the  destruction  of  their 
property  by  the  city  magistrates,  according  to 
law,  to  prevent  the  spreading  of  a  conflagra- 
tion, ought  not  to  be  lessened  by  the  amount 
which  might  be  recovered  of  the  underwriters, 
who  are  liable  for  their  insurance  upon  the 
671*]  same  *property.  The  underwriters 
being  clearly  liable  to  the  owners  for  such  a 
loss,  this  is,  in  other  words,  the  question,  wheth- 
er the  insurers  if  they  had  paid  it  would  be 
entitled  to  their  proportional  share  of  the  pres- 
ent recovery.  If  the  underwriters  are  not  en- 
titled to  be  repaid  the  amount  of  damages 
which  they  make  good,  then  it  must  follow 
that  the  amount  which  may  have  been,  or  may 
hereafter  be  received  of  them,  must  so  far  di- 
minish the  total  amount  of  damages,  which  the 
owners  of  the  property  destroyed  have  sus- 
tained by  the  act  of  the  magistrates.  If  they 
are  entitled  to  such  an  interest  in  the  recovery, 
when  they  had  paid  their  share  of  the  loss,  it 
is  manifest  that  before  settling  the  loss  they 
are  equally  entitled  to  be  wholly  discharged 
from  it  by  the  owner's  being  made  good  by  the 
city,  under  the  statute,  to  the  full  amount  of 
his  loss. 

If  we  admit  the  very  broad  sense  of  the  words 
"interest"  and  "interested,"  in  the  Act  under 
which  the  recovery  is  had,  as  it  was  maintained 
in  the  other  cases  growing  out  of  the  same 
memorable  conflagration,  the  insurers  are  evi- 
dently comprehended  without  any  regard  to 
their  peculiar  rights  as  assurers,  subrogated  to 
the  rights  and  claims  of  those  to  whom  they 
are  or  have  been  responsible.  But  waiving  the 
consideration  of  that  question  until  the  decis- 
ion of  those  cases  which  depend  wholly  upon 
it,  this  case,  I  think,  may  be  decided  altogether 
upon  the  principles  of  the  law  of  insurance. 

It  is  well  settled  that  the  insurer  is  entitled  to 
be  substituted  to  the  rights  of  the  party  whom 
he  indemnifies  to  the  extent  of  the  loss  he  thus 
assumes.  Whatever  rights  the  owner  of  in- 
sured property  may  have  in  relation  to  them, 
pass  to  the  assurer  as  much  as  if  the  owner 
had  formally  assigned  those  rights. 

The  doctrine  long  ago  laid  down  by  Ld. 
Chancellor  Hardwicke,  has  often  been  reassert- 
ed and  applied.  "The  person  originally  sus- 
taining the  loss  was  the  owner,  but  after  satis- 
faction made  to  him,  the  insurer  is;  no  doubt, 
WEND.  24. 


but  from  that  time  as  to  the  goods  themselves, 
if  restored  in  specie  or  compensation  made  for 
them,  the  assured  stands  as  trustee  for  the  in- 
surer in  proportion  to  what  he  paid."  1  Ves., 
*98.  From  this  and  similar  judicial  [*672 
authorities,  our  judicious  American  commen- 
tator on  the  law  of  insurance,  draws  the  in- 
ference that  "If  the  risk  of  barratry  or  any 
misconduct  of  these  persons  is  insured  against, 
and  a  loss  is  paid  on  that  account;  and  subse- 
quently the  assured  recover  the  damages  from 
the  master,  there  can  be  no  doubt  that  the  in- 
surer would  be  equitably  entitled  to  the  dam- 
ages so  recovered,  or  to  the  proportion  in  which 
he  had  made  indemnity."  1  Phil.  Ins.,  464. 

I  had  some  transient  doubt  whether  this 
principle  was  not  confined  (so  far  as  mere  au- 
thority went)  to  marine  abandonment,  so  as  to 
rest  upon  the  formal  relinquishment  of  the  sub- 
ject of  insurance  to  the  underwriters,  with  all 
its  contingent  and  appurtenant  rights  of  prop- 
erty and  chances  of  recovery  or  indemnity. 
But  I  am  satisfied  that  in  marine  insurance,  it 
is  now  the  settled  law  that  an  actual  abanddh- 
ment  is  not  necessary  to  give  the  insurers  a 
right  to  receive  the  proceeds  of  claims  arising 
out  of  losses  which  they  have  paid.  See  cases 
collected  in  1  Phil.  Ins.,  465,  and  among  the 
cases  in  our  courts,  Suydam  v.  Ins.  Co.,  2 
Johns.,  138;  Grade  v.  N.  Y.  Ins.  Co.,  8  Id., 
183.  So  far  is  this  principle  of  substitution  car- 
ried, that  insurers  on  freight  are  now  held  to 
be  entitled  to  the  benefit  of  other  freight  car- 
ried, instead  of  that  for  which  they  are  made 
liable.  6  Taunt.,  68.  There  is  nothing  in  the 
notion  of  insurance  against  fire  to  distinguish 
it  in  this  matter  from  marine  risks,  and  the 
doctrine  has  been  also  applied  to  life  insur- 
ance; for  in  the  case  of  the  insurers  of  the  life 
of  William  Pitt,  9  East,  72,  it  was  held  that 
the  insurers  who  were  liable  to  pay  as  guar- 
anties in  an  agreement  of  indemnity,  were  en- 
titled to  the  benefit  directly  or  indirectly  of 
what  was  paid  by  the  debtor  himself  or  by 
government,  on  his  account.  As  therefore  the 
insurers  are  entitled  to  be  substituted  to  the 
owner  in  proportion  to  the  loss  paid,  and  suc- 
ceed to  all  his  rights,  it  can  need  no  argument 
to  show  that  the  owner  himself  may  recover 
and  retain  to  the  whole  amount,  whenever  he 
waives  that  right  against  his  insurers,  and  look 
first  to  other  responsibility  to  make  good  his 
loss. 

*The  allowance  of  interest  must  gen-  [*673 
erally  be  regulated  by  the  circumstances  of  the 
case.  Here  the  expressed  intent  of  the  statute 
is  to  give  compensation  for  the  damages  sus- 
tained by  reason  of  the  act  of  the  magistrates 
in  a  case  of  necessity.  The  allowance  of  inter- 
est is  the  only  mode  whereby  compensation  can 
be  made  for  that  portion  of  the  damages  which 
results  from  long  deprivation  of  the  use  and 
enjoyment  of  capital.  There  were  no  circum- 
stances of  delay  or  laches  on  the  part  of  the 
claimants  to  lessen  their  right  to  such  com- 
pensation. The  only  delay  was  (so  far  as  ap- 
pears) for  the  convenience  of  the  defendants  in 
the  court  below,  who  were  in  the  meantime  (as 
we  know  by  the  legislation  on  the  subject)  en- 
abled thus  to  save  the  interest  to  be  paid  on  the 
funded  debt  contracted  to  meet  their  losses. 
The  destruction  by  public  authority,  for  pub- 
lic benefit  or  for  that  of  any  citizen,  is  in  the 
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nature  of  a  forced  sale,  as  when  lands  are  taken 
for  a  canal  or  a  street.  In  such  case  the  debt 
relates  back  to  the  time  of  taking  the  property 
and  its  then  value.  The  debt  is  then  incurred 
by  the  State  or  the  neighborhood,  and  the  in- 
terest should  begin  to  run  unless  the  party  has 
himself  caused  delay. 

There  is  yet  a  third  question,  involving  an 
important  rule  of  evidence  of  frequent  applica- 
tion. It  was  agreed  that  the  defendants  below 
should  be  considered  as  having  insisted  on  their 
right,  after  inquiring  of  each  witness  and 
proving  by  him  that  he  was  present  at  the  fire, 
to  propose  this  question:  "Would,  in  your 
judgment,  the  stores  blown  up  have  taken  fire 
and  been  destroyed,  had  they  not  been  blown 
up?"  Also  that  this  question  should  have  been 
considered  as  objected  to  on  behalf  of  the 
claimants,  and  decided  by  the  court  to  be  in- 
admissible, and  such  decision  excepted  to  by 
the  counsel  for  the  city.  Was  it  then  improper 
to  exclude  the  evidence  of  the  opinion  of  per- 
sons present,  that  the  damage  sustained  in  con- 
s^quence  of  the  destruction  by  order  of  the 
magistrates,  would  have  been  equally  incurred 
by  the  progress  of  the  flames?  The  broad  rule 
to  which  the  ancient  law  scarcely  knew  an  ex- 
ception, is  that  testimony  can  relate  merely  to 
facts,  and  that  the  inferences  from  them  are  to 
674*]  be  made  by  the  jury.  In  *ordinary 
cases  the  issues  being  strictly  on  the  existence 
of  facts  capable  of  being  proved  or  disproved 
by  direct  evidence,  opinion  as  well  as  hearsay 
must  be  excluded.  But  this  general  rule  has 
been  broken  in  upon  by  the  admission  of  vari- 
ous classes  of  exceptions,  all  resting  on  the 
common  grounds  of  necessity.  Such  necessity 
is  allowed  to  exist  when  the  facts  in  issue  are 
not  themselves  accessible  by  evidence,  being 
cither  future  probabilities  or  mere  contingen- 
cies, or  else  actual  facts,  but  not  within  posi- 
tive kno wedge;  all  of  these  must  of  necessity 
be  judged  of,  only  from  other  proved  facts 
known  generally  to  accompany  or  to  indicate 
those  in  question;  as  for  instance,  when  the 
facts  to  be  ascertained  are  inferred  from  some 
rule  of  art,  or  science,  or  observed  law  of  nat- 
ure thus  proved.  The  knowledge  by  which  the 
existence  of  the  unknown  fact  is  inferred  from 
the  one  proved  may  not  fall  within  the  range 
of  ordinary  information,  but  must  be  proved 
by  professional  or  experienced  witnesses  hav- 
ing peculiar  skill  in  some  art,  trade  or  science 
relating  to  the  subject.  Thus  the  fact  of  cer- 
tain appearances  in  a  dead  body  having  been 
proved,  the  subsequent  question  whether  such 
appearances  indicate  poison,  is  wholly  out  of 
the  power  of  the  best  informed  men  to  deter- 
mine, unless  they  had  made  such  subject  a  pre- 
vious study.  Again;  the  market  value  of  an 
article  at  a  given  time,  upon  the  allowance  of 
damages  on  which  a  jury  has  to  pass,  is  fre- 
quently a  question  such  as  dealers  in  that  arti- 
cle can  alone  decide.  There  it  is  a  matter  of 
necessity  to  call  in  the  experienced  or  instruct- 
ed opinion  of  such  witnesses.  No  proof  of  the 
naked  state  of  facts  as  to  a  ship  after  a  storm 
could  perhaps  enable  a  landsman,  however  in- 
telligent, to  judge  of  those  necessities  which 
are  so  often  to  be  inquired  into  in  marine  con- 
tracts. Thus  also  in  an  action  for  negligently 
steering  a  ship,  as  in  Malton  v.  Nesbit,  1  Carf. 
<fc  P.,  70,  mere  proof  of  the  naked  facts  could 
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not  enable  a  iury  of  landsmen  to  draw  any  in- 
ference; and  experienced  nautical  men  are 
called  in  to  prove  whether  facts  of  that  kind 
amount  to  unjustifiable  negligence.  Opinion 
is  admitted  when  a  jury  is  incompetent  to  in- 
fer without  the  aid  of  greater  skill  than  their 
own,  as  to  the  *probable  existence  of  [*675 
the  facts  to  be  ascertained,  or  the  likelihood  of 
their  occurring  from  the  facts  actually  proved 
before  them.  Indeed,  it  would  be  more  logi- 
cally accurate  to  say.  that  mere  opinion,  even 
of  men,  professional  or  expert,  is  not  admissi- 
ble as  such;  but  that  facts  having  been  proved, 
men  skilled  in  such  matters  may  be  admitted 
to  prove  the  existence  of  other  more  general 
facts  or  laws  of  nature,  or  the  course  of  busi- 
ness, as  the  case  may  be,  so  as  to  enable  the 
jury  to  form  an  inference»for  themselves.  Thus 
the  existence  of  certain  appearances  in  the 
dead  body  having  been  proved,  the  chemist 
testifies  that  such  appearances  invariably  or 
generally  indicate  the  operation  of  some  pow- 
erful chemical  agent.  His  scientific  opinion  is 
in  fact  his  testimony  to  a  law  of  nature.  All 
these  are  testimonies  to  general  facts  which 
the  jury  can  ascertain  in  no  other  way,  and 
which  when  proved  afford  them  the  means  of 
drawing  their  own  conclusions  from  the  whole 
mass  of  testimony  taken  together. 

The  same  reason  of  absolute  necessity  has 
compelled  the  admission  of  evidence  of  opin- 
ion in  certain  cases  where  the  poverty  of  hu- 
man language  makes  it  absolutely  impossible 
to  separate  in  words  the  minute  and  transient 
facts  observed  by  the  witnesses  from  the  infer- 
ence as  to  some  other  fact,  irresistibly  connect- 
ed with  the  former  in  his  own  mind.  Testi- 
mony as  to  hand  writing,  I  think,  resolves  itself 
into  this,  as  no  words  can  fully  convey  to  oth- 
ers the  minute  particularities  on  which  such 
judgment  is  founded.  So,  too,  in  questions  of 
identity  as  to  men,  to  goods,  horses,  etc.,  al- 
though the  facts  on  which  such  judgment  is 
founded,  may  be  partially  stated,  still  the 
judgment  or  opinion  is  admitted.  In  these 
cases  the  witness  swears  as  to  the  present  con- 
viction of  his  own  mind  as  to  an  actual  fact, 
though  deduced  from  circumstances  which 
cannot  be  made  palpable  to  others.  It  is  often 
difficult  to  draw  a  line  of  distinction  between 
testimony  to  simple  facts,  and  the  statement  of 
such  immediate  and  conclusive  inferences  as 
the  witness  forms  in  his  mind. 

Beyond  this,  when  you  let  in  the  mere  ex- 
pression of  opinion  as  to  probabilities  and  con- 
tingencies, you  have  nothing  to  check  the  in- 
fluence of  partiality  or  prejudice,  or  other 
*  worse  motive,  or  to  enable  a  court  or  [*O7O 
jury  to  discriminate  between  ignorant  or  pur- 
chased opinion,  and  that  which  is  fair  and  en- 
lightened. The  differing  opinions  of  physi- 
cians, artists  and  other  experts,  at  trial,  is  of 
constant  observation;  yet  there  the  known 
rules  of  art,  laws  of  science,  and  the  knowl- 
edge and  observation  of  life,  afford  salutary 
checks  against  careless  or  partial  testimony. 
To  admit  mere  opinion  of  bystanders  as  to 
probabilities,  is  going  much  beyond  the  policy 
of  our  law,  and  losing  sight  of  that  distinction 
between  admissibility  and  credibility  which 
our  jurisprudence  has  always  maintained. 

In  the  present  case,  it  seems  to  me  wholly 
inadmissible,  that  each  witness  should,  as  a 
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matter  of  right,  be  allowed  to  give  his  opinion 
to  the  jury  as  to  mere  contingent  probabili- 
ties. Whether  a  building  was  in  the  direction 
of  the  flames  or  exposed  to  their  ravages,  or 
appeared  about  to  take  fire,  these  and  similar 
circumstances  were  present  facts,  and  the  le- 
gitimate subject  of  testimony.  The  rest  is  mere 
•opinion.  There  might  be  particular  knowl- 
edge and  experience  of  firemen  or  builders; 
there  might  be  the  expression  of  an  opinion 
connected  with  the  statement  of  facts  upon 
which  it  was  formed  at  the  time;  and  if  par- 
ticular evidence  of  that  nature  had  been  ex- 
•cluded.  it  might,  perhaps,  have  formed  good 
cause  of  exception  upon  its  own  special 
grounds  and  reasons.  The  inclination  of  my 
own  mind  is  to  extend  the  competence  and  ad- 
missibility  of  testimony  as  far  as  can  be  done 
consistently  with  the  principles  of  our  law, 
«nd  I  am  therefore  desirous  to  confine  my  own 
decision  in  the  present  case,  to  the  denial  of 
the  unqualified  claim  of  right  to  present  as 
testimony  the  mere  opinion  of  any  witness 
who  was  present,  as  to  the  probabilities  of 
what  might  have  occurred  had  such  an  event 
not  been  anticipated  by  the  act  of  the  city  au- 
thority. As  a  general  rule,  I  think  that  the 
•doctrine  maintained  by  Gh.  Js.  Mansfield,  Ken- 
yon  and  Gibbs,  and  our  own  Supreme  Court,  7 
Wend.,  72,  rejecting  mere  inferences  of  opin- 
ion drawn  by  witnesses  from  the  facts  proved 
by  others,  extends  and  applies  likewise  to  the 
admissibility  of  mere  naked  opinion  as  to  prob- 
able contingencies  founded  upon  facts  former- 
ly seen  by  the  witnesses  themselves.  In  the 
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language  of  those  decisions:  "  This  is  [*677 
mere  opinion,  and  not  evidence."  • 

It  has  been  suggested  since  the  argument  of 
this  case,  that  it  may  be  doubted  whether  the 
two  questions  which  have  been  last  considered 
are  fairly  before  this  court,  or  were  so  before 
the  Supreme  Court,  upon  proceedings  brought 
up  by  certiorari.  As,  however,  they  have  been 
fully  argued  before  us  without  objection  on 
either  side,  and  as  the  conclusion  to  which  I 
have  come  leaves  the  decision  of  the  court  be- 
low undisturbed,  I  have  thought  it  right  to 
state  in  full  the  reasons  of  these  conclusions 
on  which  I  must  rest  my  decision  of  the  pres- 
ent cause,  in  the  absence  of  all  argument  or 
objection  as  to  the  extent  of  our  appellate  au- 
thority and  that  of  the  Supreme  Court.  If  that 
doubt  be  well  founded,  which  I  have  not  yet 
examined,  the  result  must  be  the  same,  and 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

The  Chancellor  generally  expressed  his 
concurrence  in  the  views  of  Senator  Ver- 
planck. 

Senator  Root  thought  that  the  allowance  of 
interest  was  improper. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — 3  members  of  the  Court 
voted  in  the  affirmative,  and  19  in  the  nega- 
tive. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in— 9  N.  Y.,  194,  383  :  12  N.  Y.,  363 ;  4  Barb., 
259,  264 ;  33  How.  Pr.,  107 :  4  Bob.,  269 ;  78  111.,  349  ;  33 
lad.,  165. 
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9*]  *THE  PEOPLE,  ex  rel.  THE  ATTORNEY 
GENERAL, 

v. 

THE  MAYOR  AND  ALDERMEN  OF  THE 
CITY  OF  NEW  YORK. 

County  Court  of  New  York — Whether  Mayor 
and  Aldermen  of  City  of  New  York  are 
Judges  of. 

Whether  the  Mayor  and  Aldermen  of  the  City  of  N. 
T.  may,  by  virtue  of  the  charter  of  the  city  and  the 
various  Acts  of  the  Colonial  and  State  Legislatures 
conferring:  judicial  power  upon  them,  exercise  the 
office  of  judges  of  the  County  Court  of  the  County 
of  N.  Y.,  or  whether  such  office  can  be  exercised 
only  by  judges  appointed  by  the  Governor,  and  who 
hold  their  offices  for  five  years,  qucere.-t 

Citations— 2  R.  S.,  204,  sec.  28 ;  213,  215,  sec.  22 ;  216, 
sec,  27  ;  217,  sees.  32,  33  :  223,  418,  422,  Const.  N.  Y. 
art.  1,  sees.  2,  5 ;  art.  3,  sees.  1,  2,  3 :  art.  4,  sees.  6-15 ; 
art.  5,  sees.  1,  5,  6  ;  Laws  1840,  p.  199,  sec.  9 ;  p.  257  :  1 
Van  Schaack.  196,  sec.  7 ;  Laws  1821,  p.  64,  sec.  1 :  19 
Wend.,  27 ;  Const.,  1777,  sees.  24,  25,  28  ;  Laws  1834,  p. 
118 : 1839,  p.  96;  1823.  p.  40,  sec.  3:  p.  211,  sec.  9:  2  Turn. 
Ang.  Sax.,  527 ;  Ordinance,  May  15,  1699  :  I  Cranch. 
309 ;  1  R.  S.,  92, 108.  sec.  15 ;  110,  111,  449,  453 ;  3  R.  S., 
376 :  Toml.  &  Jac.  L.  Diets.,  Mayor ;  Kent's  notes,  79, 
80, 149, 161-164;  8  Watt.  340;  1  Gall.,  341 ;  Act.  April 
14,  1833,  ch.  141 ;  13  Wend.,  325,  331. 

IN  Apr.,  1840,  the  Attorney- General  filed  an 
information  in  the  nature  of  a  quo  warranto 
1O*]  against  the  defendants,  for  *claiming  and 
exercising  the  office  of  judges  of  the  County 
Court  in  and  for  the  City  and  County  of  N.  Y. 
The  defendants  pleaded  that  in  Apr.,  1839, 
Isaac  L.  Varian  was  elected  Mayor,  and  the 
Other  defendants  were  at  the  same  time  elected 
Aldermen  of  the  city,  one  for  each  ward  into 
which  the  city  is  divided,  and  that  they  all 
took  the  oath  of  office.  They  then  set  up  the 
charter  of  the  city  granted  in  1730,  and  the 
several  Acts  of  the  Colonial  and  State  Legisla- 

tThe  Supreme  Court  held  in  this  case  that  the 
Mayor  and  Aldermen  might  lawfully  sit  as  judges 
in  the  County  Courts,  although  they  neither  hold 
their  offices  under  the  Governor  and  Senate.nor  for 
a  period  of  five  years.  The  case  was  removed  into 
the  Court  for  the  Correction  of  Errors:  where,  af-ter 
argument,  on  proceeding  to  a  decision  of  the  ques- 
tion, it  was  found  that  the  members  of  the  court 
were  equally  divided— 10  voting  for  a  reversal  of 
the  judgment  of  the  Supreme  Court,  and  10  for  an 
affirmance.  Whereupon,  of  course,  according  to  the 
settled  rule  in  such  cases,  judgment  of  affirmance 
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tures,  by  which  the  Mayor  and  Aldermen  of 
the  city  are  authorized  to  hold  Mayor's  Courts 
or  Courts  of  C.  P.  and  Courts  of  General  Ses- 
sions of  the  Peace,  in  and  for  the  City  and 
County  of  N.  Y.,  and  so  claim  to  be  judges  of 
the  County  Court.  To  this  plea,  the  Atty-Gen. 
demurred,  and  the  defendants  joined  in  de- 
murrer. The  case  was  argued  in  the  Supreme 
Court,  by, 

Messrs.  F.  B.  Cutting  and  Willis  Hall, 
Atty-Gen.,  for  the  people. 

Messrs.  P.  A.  Cowdrey,  Corporation  Coun- 
sel, and  J.  R.  Whiting.  District  Ally.,  for 
the  defendants. 

The  following  opinion  was  delivered  in  the 
Supreme  Court: 

By  the  Court,  Bronson,  J.  It  is  unneces- 
sary to  refer  particularly  to  the  ancient  charters 
of  the  city,  or  to  the  several  statutes  passed  by 
the  Colonial  and  State  Legislatures,  conferring 
judicial  powers  upon  the  Mayor  and  Aldermen 
of  the  City  of  N.Y.  As  there  is  no  controversy 
upon  that  point,  it  is  sufficient  to  say,  that  for 
more  than  a  century  immediately  preceding 
the  time  of  filing  this  information,  the  Mayor 
and  Aldermen  of  the  City  of  N.  Y.  have  been 
authorized  by  law  to  exercise,  and  have  in  fact 
exercised  all  the  judicial  powers  which  they 
now  claim.  They  have  been  judges  or  mem- 
bers of  the  Mayor's  Court,  afterwards  called 
the  Court  of  C.  P.  and  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  City  and 
County  of  N.  Y.,  which  are  the  only  county 
courts  ever  authorized  to  be  held  in  that  coun- 
ty. They  have  also  been  members  of  the  Court 
of  Oyer  and  Terminer  and  justices  of  the  peace, 
with  larger  *powers  than  were  ever  con  [*1 1 
f erred  on  justices  of  the  peace  in  other  coun- 
ties. Since  the  present  Constitution  was  adopt- 

was  entered.  Opinions  for  affirmance  were  delivered 
by  the  Chancellor  and  Senator  Edwards,  and  for  re- 
versal by  Senators  Dixon,  Hull  and  Root. 

It  seems  that  Judges  Bronson  and  Cowen  hold 
that  district  attorneys  may  be  appointed,  and  jus- 
tices of  the  peace  be  removed  from  office  by  judges 
other  than  those  whose  term  of  office  by  the  Consti- 
tution is  fixed  at  five  years :  but  that  the  Chief  Jus- 
tice has  formed  no  definitive  opinion  upon  the  ques- 
tion, except  as  to  the  City  of  N.  Y.,  in  respect  to 
which  he  concurs  with  the  other  judges. 
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cd  in  1822,  most,  if  not  all,  of  their  former 
powers  have  been  recognized  and  confirmed  by 
the  Legislature.  I  will  only  refer  to  such  of 
these  enactments  as  have  an  immediate  bear- 
ing upon  the  question  before  us.  On  the  re- 
vision of  the  laws  in  1880,  the  Mayor  and  Alder- 
men were  declared  judges  of  the  Court  of  C. 
P.,  and  power  was  given  them,  in  conjunction 
with  other  officers,  to  hold  Courts  of  General 
Sessions  of  the  Peace  and  of  Oyer  and  Ter- 
tniner.  2  R.  S..  215,  sec.  22,  p.  216;  sec.  27, 
and  p.  204,  sec.  28.  I  need  not  notice  other 
statutes  because  it  was  not  denied  on  the  argu- 
ment that  the  defendants  are  entitled  to  all  the 
privileges  which  they  claim,  if  the  Legislature 
had  power  to  make  the  grant. 

The  Atty-Gen.  has  filed  this  information  on 
the  ground,  and  he  insists,  that  the  charter  of 
1730,  and  the  statutes  prior  to  1822,  conferring 
judicial  powers  upon  the  Mayor  and  Aldermen 
of  the  City  of  N.  Y.,  were  abrogated  by  the 
Constitution;  and  that  the  subsequent  enact- 
ments on  the  same  subject  are  repugnant  to 
that  instrument  and,  consequently,  void.  He 
relies  mainly  on  that  clause  of  the  Constitution 
which  provides  that "  The  Governor  shall  nom- 
inate by  message  in  writing,  and  with  the  con- 
sent of  the  Senate  shall  appoint,  all  judicial 
officers,  except  justices  of  the  peace,"  art.  4, 
sec.  7;  and  the  argument  is,  that  the  Mayor 
and  Aldermen  of  the  City  of  N.  Y.  are  "  ju- 
dicial officers;  "  and  as  they  are  not  appointed 
by  the  Governor  and  Senate,  but  elected  by  the 
people,  they  cannot  exercise  the  judicial  pow- 
ers which  the  Legislature  has  attempted  to  con- 
fer upon  them. 

It  is  worthy  of  remark,  that  although  18 
years  have  elapsed  since  the  adoption  of  the 
Constitution,  during  all  which  time  the  defend 
ants  and  their  predecessors  in  office  have  con- 
tinued to  exercise  the  various  judicial  powers 
conferred  upon  them  by  law,  yet  no  one  has 
ever  before  thought  of  raising  the  question 
which  is  now  presented  for  our  consideration. 
Within  that  period  our  statutes  have  under- 
gone a  thorough  revision  by  eminent  jurists  ; 
the  lives,  liberty  and  property  of  many  indi- 
viduals have  been  at  slake  in  courts  where  the 
12*]*Mayor  and  Aldermen  have  sat  in  judg- 
ment; and  yet  neither  revisers  nor  legislators, 
judges  nor  counsel,  defendants  nor  criminals, 
seem  ever  to  have  doubted  the  validity  of  the 
laws  which  are  now  said  to  be  repugnant  to 
the  Constitution.  This  consideration  may  just- 
ly be  regarded  as  proving  something  in  favor 
of  the  title  which  the  defendants  set  up.  But 
it  is  never  too  late  to  appeal  to  the  fundament- 
al law;  and  I  shall,  therefore,  consider  the 
question  in  the  same  manner  as  though  it  had 
been  presented  immediately  after  the  adoption 
of  the  Constitution. 

The  short  answer  to  this  supposed  constitu- 
tional difficulty  is,  that  the  Mayor  and  Alder- 
men of  the  City  of  N.  Y.  are  not  "  judicial  of- 
ficers" and.  consequently,  the  7th  section  of 
the  4th  article  of  the  Constitution  has  nothing 
to  do  with  the  case.  They  are  legislative  and 
executive  officers;  and  although  in  addition  to 
their  more  appropriate  duties,  certain  judicial 
powers  have  been  cast  upon  them,  they  are  not, 
in  the  proper  sense  of  the  term,  "judicial  offi- 
cers." The  Constitution  speaks  in  technical 
language  of  a  well  known  class  of  public  offi- 
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cers,  and  there  is  nothing  to  indicate  an  inten- 
tion to  include  those  belonging  to  any  other 
department  of  the  government.  It  speaks  only 
of  a  single  class,  and  not  of  officers  who  may 
be  ranked  under  more  than  one  class.  It  does 
not  say  that  officers  whose  duties  are  both  ex- 
ecutive and  judicial,  shall  be  appointed  by  the 
Governor  and  Senate,  but  only  that  judicial 
officers  shall  be  so  appointed.  It  does  not 
speak  of  judicial  powers,  but  of  judicial  offi- 
cers. 

The  f  ramers  of  the  Constitution  were,  in  the 
4th  article,  settling  the  mode  of  appointment 
and  election  to  offices.  They  were  distributing 
the  powers  which  had  before  been  exercised 
by  the  Counsel  of  Appointment.  When  they 
came,  in  the  7th  section,  to  speak  of  "  judicial 
officers,"  they  evidently  had  in  view  the  Chan- 
cellor, justices  of  the  Supreme  Court,  circuit 
and  county  judges,  surrogates  and  other  offi- 
cers properly  belonging  to  the  same  department 
of  the  government  This  is  not  only  apparent 
from  the  words  which  they  used,  but  it  is  fur- 
ther proved  by  the  exception  which  they  made 
*of  "justices  of  the  peace,"  who  are  [*13 
strictly  "judicial  officers." 

The  whole  argument  against  the  title  of  the 
defendants  is  based  on  the  assumption  that 
every  person  who  exercises  judicial  powers,  is 
a  "judicial  officer,"  within  the  meaning  of 
the  Constitution.  The  Atty-Gen.  must  nec- 
essarily go  this  length,  before  he  can  bring  the 
defendants,  who  are  properly  legislative  and 
executive  officers,  within  the  influence  of  the 
7th  section  of  the  4th  article.  This  construc- 
tion not  only  goes  beyond  the  just  import  of 
the  language  of  the  Constitution,  but  it  will 
bring  the  7th  section  into  direct  and  neces- 
sary conflict  with  other  portions  of  the  same 
instrument.  Indeed,  it  will,  I  think,  go  very 
far  towards  upsetting  the  whole  frame  of 
the  government;  for  there  are  few  officers  in 
the  State,  from  the  highest  to  the  lowest,  who 
do  not  sometimes  exercise  judicial  powers.  I 
will  only  mention  a  few  cases,  by  way  of  ex- 
ample, where  officers,  who  are  not  appointed 
by  the  Governor  and  Senate,  have  been  vested 
with  judicial  powers.  Among  the  number  of 
evecutive  officers  who  exercise  such  powers, 
the  Governor,  Secretary  of  State,  Comptroller, 
Treasurer,  Atty-Gen.  and  Surveyor-Gen.,  must 
all  be  included.  Sheriffs  act  judicially  in  ex- 
ecuting writs  of  inquiry,  coroners  in  holding 
inquests,  and  clerks  of  courts  in  assessing  dam- 
ages. Commissioners  of  highways  exercise 
judicial  powers  in  laying  out  roads;  assessors 
and  trustees  of  school  districts,  in  making  their 
assessment  rolls;  commissioners  of  deeds,  in 
judging  of  the  proofs  made  before  them;  and 
fence  viewers,  in  appraising  damages.  And 
then  we  have  legislative  officers,  who  are  also 
vested  with  judicial  powers.  The  Senators  sit 
in  the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors;  and  the  Lieuten- 
ant Governor,  who,  like  the  defendants,  is  both 
a  legislative  and  executive  officer, presides  and 
dispenses  justice  in  the  court  of  last  resort. 
Now,  if  the  argument  is  sound,  that  all  officers 
wh'o  exercise  judicial  powers  come  within  the 
influence  of  the  7th  section  of  the  4th  article, 
then  all  the  officers  I  have  enumerated,  and 
others  which  might  be  added  to  the  catalogue, 
must  be  appointed  by  the  Governor  and  Senate. 
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Such  a  proposition  is  too  absurd  to  call  for  a 
single  remark  by  way  of  refutation. 
14*J  *But  it  is  said  that  other  parts  of  the 
Constitution  have  provided  that  several  of  the 
officers  I  have  mentioned  shall  be  elected  or 
appointed  in  some  other  way  than  by  the  Gov- 
ernor and  Senate,  and  thus  they  are  taken  out 
of  the  operation  of  the  7th  section.  This  ar- 
gument proves  the  justice  of  the  remark  al- 
ready made,  that  the  construction  for  which 
the  Atty-Gen.  contends,  will  bring  one  portion 
of  the  Constitution  into  direct  and  necessary 
•conflict  with  other  parts  of  the  same  instru- 
ment. An  Alderman  of  the  City  of  N.  Y.,  it 
is  said,  comes  within  the  influence  of  the  7th 
section,  because  he  exercises  judicial  powers. 
If  the  argument  be  sound,  then,  beyond  all 
question,  a  Senator  also  comes  within  the  in- 
fluence of  that  section;  and  thus  we  have  one 
clause  of  the  Constitution  saying  that  a  Sena- 
tor shall  be  appointed  by  the  Governor  and 
Senate,  and  another  declaring  that  he  shall  be 
•elected  by  the  people.  A  similar  remark  will 
hold  true  in  relation  to  the  Governor,  Lieuten- 
ant-Go vernor  and  other  state  officers,  sheriffs, 
and  clerks  of  courts  and  of  counties.  One 
clause  of  the  Constitution  refers  the  appoint- 
ment of  those  officers  to  the  Governor  and 
Senate;  and  other  clauses  of  the  same  instru- 
ment provide  that  they  shall  be  elected  or  ap- 
pointed in  some  other  way.  We  are  not  at 
liberty  to  adopt  such  a  construction  of  the  7th 
section  as  will  put  this  contradictory  language 
into  the  mouths  of  the  framers  of  the  Consti 
tution.  On  the  contrary,  we  are,  if  possible, 
so  to  read  the  instrument,  that  each  particular 
clause  will  stand  in  harmony  with  every  other 
provision  which  it  contains.  That  end  can  be 
accomplished  by  reading  the  7th  section  as  it  is 
written,  without  extending  its  influence  by  con- 
struction. 

I  may  here  remark,  that  if  any  executive  or 
legislative  officer  can  be  brought  within  the 
meaning  of  the  7th  section,  because  he  possesses 
judicial  powers,  then  every  such  officer  falls 
within  the  influence  of  the  clause,  however 
unimportant  may  be  his  judicial  functions. 
The  language  is  general:  "all  judicial  officers;" 
and  the  single  exception  which  follows,  of 
"justices  of  the  peace,"  goes  further  to  prove 
the  universality  of  the  provision.  If  a  Senator 
is  a  "judicial  officer,"  within  the  meaning  of 
this  clause,  because  he  sits  in  the  Court  of 
Errors;  then  also  is  a  fence  viewer  a  "judicial 
1 5*]  officer,"  *  within  the  meaning  of  the  same 
clause,  because  he  sits  in  judgment  for  the  ap- 
praisal of  damages,  and  to  settle  disputes  in  re- 
lation to  division  and  other  fences. 

It  is,  I  think,  a  complete  answer  to  the  con- 
struction urged  against  the  defendants,  that  it 
brings  one  portion  of  the  Constitution  into  con- 
flict with  another.  But  I  will  now  assume  that 
the  construction  is  a  sound  one,  and  that  the 
7th  section  includes  all  officers  who  exercise 
judicial  powers.  It  is  then  said  that  a  Senator 
is  taken  out  of  the  operation  of  the  section, 
because  the  1  st  article  of  the  Constitution  pro- 
vides that  he  shall  be  elected  by  the  people.  If 
the  two  clauses  provide  for  different  modes  of 
filling  the  office,  how  shall  it  be  determined 
which  clause  shall  prevail?  If  we  adopt  the 
rule  of  construction  given  by  the  Revised  Stat- 
utes, that  which  comes  last  is  the  best — the  4th 
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article  will  prevail  over  the  first — and  then 
Senators  are  to  be  appointed  by  the  Governor 
and  Senate.  But  waiving  that  consideration, 
and  conceding  that  a  Senator  is  taken  out  of 
the  operaiion  of  the  7th  section  of  the  4th  ar- 
ticle, because  another  part  of  the  instrument 
has  provided  that  he  shall  be  elected  by  the 
people,  then  it  is,  I  think,  equally  clear  that  an 
Alderman  of  the  City  of  N.  Y.  is  taken  out  of 
the  operation  of  the  section  by  the  same  rule  of 
interpretation.  The  Aldermen  of  that  city 
had  been  elected  by  the  people  for  more  than 
a  century  prior  to  the  adoption  of  the  Consti- 
tution; and  that  instrument  provides,  that  "All 
officers  heretofore  elective  by  the  people  shall 
continue  to  be  elected."  Art.  4,  sec.  15.  I  do 
not  perceive  that  it  needs  a  single  word  of  com- 
ment to  prove  that  an  Alderman  is  as  complete- 
ly removed  from  the  influence  of  the  7th  sec- 
tion as  is  a  Senator. 

It  may  be  said  that  the  Constitution,  in  pro- 
viding the  mode  of  election  and  appointment 
to  offices,  has  specially  mentioned  the  case  of  a 
Senator;  and  that  is  also  true  of  the  Governor, 
Lieutenant  Governor,  and  most  of  the  other 
state  officers;  and  of  sheriffs,  coroners,  and 
clerks  of  courts  and  of  counties.  Art.  1,  sees. 
2,  5;  Art.  3,  sees.  1-3;  Art.  4,  sees.  6,  8,  9,  11. 
It  will  be  seen,  however,  that  in  some  instances 
the  mode  of  election  or  appointment  was  only 
mentioned  incidentally  where  it  was  not  the 
main  purpose  in  hand.  But  aside  from  that 
consideration,  the  15th  section  of  the  4th  arti- 
cle is  *just  as  conclusive  upon  thisques-  [*16 
tion  as  though  the  Aldermen  of  the  City  of  N. 
Y.  had  been  specially  named  in  it.  "All  offi- 
cers heretofore  elective  by  the  people  shall 
continue  to  be  elected;"  and  clearly  if  the  Al- 
dermen, without  being  named  in  it,  can  be 
brought  within  the  influence  of  one  general 
clause  which  provides  for  the  appointment  of 
"all  judicial  officers,"  they  may  also  be  in- 
cluded in  another  general  clause,  equally  com- 
prehensive in  its  terms,  and  which  secures  to 
the  people  the  future  election  of  "all  officers 
heretofore  elective"  by  them. 

It  is  worthy  of  remark,  that  the  Convention 
gave  many  things  to  the  people,  while  it  took 
nothing  from  them;  and  its  labors  in  relation 
to  the  mode  of  filling  offices  were  concluded 
by  the  sweeping  provision  that  the  people 
should  continue  to  elect  "all  officers"  which 
they  had  before  elected.  If  there  were  room 
for  any  doubt  upon  the  question,  we  ought  to 
lean  to  that  construction  which  takes  the  ap- 
pointment from  the  central  power,  and  gives  it 
to  the  people. 

I  will  add,  upon  this  branch  of  the  case,  that, 
although  the  Constitution  has  specially  pro- 
vided for  the  election  or  appointment  of  some 
officers  who  exercise  judicial  powers,  yet  there 
are  other  officers  who  possess  judicial  func 
tions,  and  in  relation  to  whose  appointment  no 
special  provision  has  been  made.  Commission- 
ers of  highways  and  of  deeds,  assessors,  trust- 
ees of  school  districts,  and  fence  viewers  are 
among  the  number.  The  mode  of  electing  or 
appointing  these  officers  depends  on  general 
clauses  in  the  Constitution;  and  if  an  Alder- 
man is  not  included  in  the  15th  section  of  the 
4th  article,  because  not  specially  named  in  it, 
then  none  of  the  officers  I  have  mentioned  can 
be  elected  by  the  people  for  the  same  reason. 
48  75? 
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Although  it  was  not  said  in  terms  that  the  N. 
Y.  Aldermen  must  be  appointed  by  the  Gov- 
ernor and  Senate;  yet,  in  effect,  the  argument 
comes  to  that.  The  7th  section,  on  which  it 
is  based,  does  not  say  what  officers  shall  or 
shall  not  exercise  judicial  powers:  it  only  de- 
clares the  mode  in  which  a  particular  class  of 
officers  shall  be  appointed;  and  the  true  inquiry 
is  the  one  already  considered— do  the  Alder- 
men belong  to  that  class?  When  that  question 
is  answered,  the  discussion  upon  the  7th  sec- 
tion seems  to  be  at  an  end. 
17*]  *It  may,  however,  be  conceded  for  all 
the  purposes  of  this  case,  that  the  Legislature 
could  not  now  for  the  first  time,  confer  judi- 
cial powers  upon  an  executive  officer  not  ap- 
pointed by  the  Governor  and  Senate:  that  they 
could  not,  for  example,  vest  the  Governor  or 
sheriff  with  the  judicial  funclionsof  the  Chan- 
cellor, a  surrogate  or  county  judge.  Such  a 
law,  although  not  within  the  letter,  would, 
perhaps,  be  deemed  repugnant  to  the  spirit  of 
the  Constitution.  But  that  is  not  the  case.  The 
framers  of  the  Constitution  found  the  Alder- 
men of  the  City  of  N.Y.  not  only  elective  of- 
ficers but  in  the  rightful  exercise  of  the  same 
judicial  powers  which  they  now  claim;  and 
they  left  the  matter  just  where  they  found  it, 
without  adding  a  single  word  to  indicate  the 
purpose  of  abridging  these  powers.  Had  it 
been  deemed  expedient  to  take  away  the  judi- 
cial functions  of  these  or  any  other  elective 
officers,  it  is  but  reasonable  to  suppose  that  the 
intention  would  have  been  plainly  manitested. 
It  would  not  have  been  teft  to  be  spelt  out  by 
doubtful  constructions  of  clauses  which  were 
designed,  primarily  at  the  least,  to  answer  other 
ends.  And  here  I  may  repeat  that  the  Conven- 
tion of  1821  secured*  to  the  people  many  priv- 
ileges which  they  did  not  before  enjoy,  such 
as  the  election  of  sheriffs,  coroners  and  clerks 
of  counties,  and  the  extension  of  the  elective 
franchise  without,  in  any  instance,  declaring 
the  purpose  of  taking  anything  from  them. 
When  the  general  intention  thus  plainly  appears 
to  increase,  rather  than  diminish  the  constitu- 
tional powers  of  the  people, we  certainly  ought 
to  proceed  with  the  utmost  caution  in  taking 
away  any  of  their  privileges  by  construction. 

The  fact  that  the  election  of  several  officers 
who  exercise  judicial  powers  was  expressly, 
and  for  the  first  time,  given  to  the  people  by 
the  Constitution  of  1821,  goes  far  to  prove  that 
the  fraraers  of  that  instrument  neither  intended 
to  take  from  the  people  the  election  of  Alder- 
men of  the  City  of  N.  Y.,  nor  to  devest  those 
officers  of  the  judicial  powers  which  they  had 
so  long  exercised.  Since  that  period  that  prin- 
ciple has  been  extended  by  providing  for  the 
election  of  justices  of  the  peace,  who  are  strictly 
judicial  officers.  Amendment  I.,  adopted  in 
1826.  While  we  see  in  our  fundamental  law 
18*]  *this  tendency  to  enlarge  the  privileges 
of  the  people,  we  ought  not  to  be  over  astute 
in  finding  out  ground's  for  abridging  those  priv- 
ileges, either  by  denying  the  ancient  right  to 
elect  aldermen,  or  by  devesting  those  officers 
of  a  part  of  their  functions  because  they  do  not 
hold  under  the  Governor  and  Senate. 

In  concluding  what  I  have  to  say  on  this 
branch  of  the  case,  I  will  refer  to  an  Act  which 
has  been  passed  within  the  brief  period  which 
has  elapsed  >ince  the  filing  of  this  information, 
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for  the  purpose  of  showing  that  the  Legisla- 
ture still  entertains  the  opinion  upon  which  it 
had  so  often  acted  before,  that  the  Constitu- 
tion has  not  forbidden  the  Mayor  and  Alder 
men  of  the  City  of  N.  Y.  to  exercise  judical 
powers.  By  the  3d  section  of  the  Act  of  May 
14,  1840.  it  is  enacted  that  the  Aldermen  may, 
with  other  officers,  hold  "courts  of  Special 
Sessions  of  the  Peace;"  and  by  the  10th  section 
of  the  same  Act,  the  Mayor  is  authorized  to 
participate  in  the  appointment  of  the  district 
attorney  for  that  county.  Stat.,  1840,  p.  257. 
It  will  be  seen  that  this  Act  expressly  confers 
judicial  powers  upon  the  Aldermen;  and  as  the- 
Constitution  provides,  art.  4,  sec.  9,  that  dis- 
trict attorneys  shall  be  appointed  bv  "the 
County  Courts, "the  Legislature  could  only  have 
authorized  the  Mayor  to  take  part  in  the  ap- 
pointment, on  the  grouud  that  he  was  a  legal 
member  of  those  courts.  It  is  evident  there- 
fore, that  the  doubt  which  induced  the  filing  of 
this  information  has  had  no  influence  upon  the 
Legislature.  The  uniformly  concurring  testi- 
mony of  both  the  other  departments  of  tne  gov- 
ernment, tends  to  fortify  the  opinion  which  we 
entertain  that  the  Constitution  has  neither 
changed  the  mode  of  electing  aldermen  nor  de- 
prived those  officers  of  any  of  their  ancient 
powers  or  privileges. 

II.  Another  argument  urged  against  the  de- 
fendants remains  to  be  considered.  The  Con- 
stitution declares  that  judges  of  the  County 
Courts,  and  recorders  of  cities,  shall  hold  their 
offices  for  five  years.  Art.  5,  sec.  6.  And  it  is 
said  that  none  but  those  judges  can  sit  in  the 
County  Courts. 

Before  entering  upon  a  particular  examina- 
tion of  this  argument,  it  may  be  proper  to  re- 
mark, that  we  have  never  had  any  "  County 
Court,"  eo  nomine,  in  this  State.  With  two  ex- 
ceptions, *1  Van  Schaack,  196,  sec.  7,  [*1J>^ 
and  Stat.  1821,  p.  64,  sec.  1,  I  have  not  noticed 
any  statute,  passed  either  before  or  since  the 
Revolution,  which  speaks  even  incidentally  of 
the  "County  Court;"  and  we  certainly  have  had 
no  judicial  forum  which  bore  that  legal  de- 
nomination. But  we  have  long  had  couris, 
"which,  from  their  jurisdiction,  business,  lo- 
cal organization  and  character,"  are  sufficient  ly 
designated  by  the  name  of  "County  Courts.1' 
Such  are  the  two  courts  in  each  county,  of  C. 
P.  and  General  Sessions  of  the  Peace.  People 
v.  Albany  C.  P.,  19  Wend.,  27.  The  true  ques 
tiou  therefore,  is,  whether  the  statutes  which 
declare  that  the  defendants  shall  be  members 
of  those  courts  for  the  County  of  N.  Y.,  are 
repugnant  to  the  Constitution. 

We  recently  had  occasion  to  consider  the 
question,  and  then  came  to  the  conclusion  that 
our  County  Courts  did  not  depend  for  their  or- 
ganization upon  the  Constitution,  but  were 
mere  creatures  of  the  statute  law.  People  v. 
Albany  C.  P.,  19  Wend.,  27.  If  we  were  not 
mistaken  in  that  opinion,  it  is  quite  clear  that 
the  Constitution  cannot  have  been  violated  by 
the  statutes  which  declare  what  officers  shall 
hold  those  courts. 

But  I  will  examine  the  question  a  little  fur- 
ther. The  Constitution  nowhere  mentions  the 
"County  Courts,"  by  way  of  providing  for 
their  organization.  In  the  clause  in  question, 
they  are  only  mentioned  for  the  purpose  of 
declaring  how  long  certain  officers  called 
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"Judges  of  the  County  Courts,"  shall  hold 
their  offices.  Another  clause  provides  that  a 
justice  of  the  peace  may  be  removed  "  by  the 
County  Court  for  causes  particularly  assigned 
by  the  judges  of  the  said  court.  Art.  4,  sec.  7. 
A  3d  clause  provides  that  district  attorneys 
shall  be  appointed  "  by  the  County  Courts," 
and  "  shall  hold  their  offices  for  three  years, 
unless  sooner  removed  by  the  courts  appoint- 
ing them."  Art.  4,  sec.  9.  And  a  4th  clause 
declares  that  equity  powers  may  be  vested  "in 
the  County  Courts."  Art.  5,  sec.  5.  There  is 
nothing  in  these  provisions  which  necessarily 
controls  the  discretion  of  the  Legislature  in  pro- 
viding for  the  organization  of  the  courts.  The 
officers  called  "  Judges  of  the  County  Courts" 
hold  their  offices  "  for  five  years;"  but  neither 
their  powers  nor  their  duties  are  prescribed  by 
2O*]  *the  Constitution.  Their  right  to  sit  in 
the  County  Courts,  like  that  of  the  Mayor,  Al- 
dermen and  Justices  of  the  Peace,  depends 
upon  the  statute  law. 

There  is  no  great  difficulty  in  this  questidh, 
if  we  read  the  6th  section  of  the  5th  article  as 
it  is  written,  without  implying  anything  be- 
yond the  just  import  of  the  language.  "Judges 
of  the  County  Courts  "  are  not  mentioned  for 
the  single  purpose  of  prescribing  their  powers 
or  duties,  but  for  the  single  purpose  of  fixing 
the  tenure  of  their  offices.  Formerly,  the  first 
judge  held  during  good  behavior,  or  until  60 
years  of  age;  and  the  other  judges  not  exceed- 
ing 3  years.  The  f ramers  of  the  present  Con- 
stitution resolved  upon  a  change,  and  declared 
one  tenure  for  all.  "Judges  of  the  County 
Courts  shall  hold  their  offices  for  five  years." 
They  probably  supposed  that  those  judges 
would  continue  to  sit  in  the  County  Courts,  as 
they  had  done  before;  but  they  did  not  incor- 
porate any  such  provision  in  the  Constitution. 
And  before  we  can  say  that  those  judges 
must  hold  the  County  Courts  to  the  exclusion 
of  all  others,  or  even  that  they  have  a  Consti- 
tutional title  to  sit  in  the  County  Courts  at  all, 
we  must  go  beyond  the  language  of  the  Con- 
stitution and  make  out  their  title  by  implica- 
tion; and  that,  too,  when  we  cannot  but  see 
that  the  Convention  had  nothing  in  view  be- 
yond a  change  in  the  tenure  of  the  office. 

The  Constitution  of  1777  mentions  "the 
County  Courts,"  and  the  "judges  of  the  Coun- 
ty Courts,"  in  the  same  manner  substantially 
as  the  present  Constitution.  The  24th  section 
declared  that  the  Chancellor,  judges  of  the  Su- 
preme Court,  and  "first  judge  of  the  County 
Court  in  every  county,  hold  their  offices  dur- 
ing good  behavior,"  etc.  The  25th  section 
provided  that  "the  first  judges  of  the  County 
Courts  in  the  several  counties"  should  not  hold 
any  other  office;  and  the  28th  section  that  new 
commissions  should  be  issued  "to  judges  of 
the  County  Courts  (other  than  to  the  first  judge) 
once,  at  the  least,  in  every  three  years."  If  the 
argument  is  sound,  that  no  judges  can  at  this 
time  sit  in  the  County  Courts  except  such  as 
"hold  their  offices  for  five  years,"  then  it  is 
clear  that,  under  the  former  Constitution,  no 
judges  could  sit  in  those  courts  except  a  "first 
judge"  who  held  his  office  "during  good  be- 
2 1*]  havior,"  *and  other  "judges  of  the  Coun- 
ty Courts"  who  held  their  offices  for  3  years, 
unless  sooner  removed  by  the  appointing  pow- 
er; and  yet  other  officers  have  constantly  sat 
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in  those  courts  ever  since  the  first  organiza- 
tion of  the  State  Government.  Assistant  jus- 
tices, who  are  not  mentioned  in  the  Constitu- 
tion, were  by  law  made  members  of  the  Courts 
of  C.  P. ;  and  justices  of  the  peace,  and  the 
Mayor,  Recorder  and  Aldermen  of  cities, were 
authorized  to  sit  in  the  Courts  of  General  Ses- 
sions of  the  Peace.  There  is  no  longer  any 
such  officer  as  an  assistant  justice;  but  since 
the  adoption  of  the  present  Constitution,  one 
judge,  instead  of  a  majority  of  the  judges,  has 
been  authorized  to  hold  Courts  of  C.  P.  in  sev- 
eral of  the  counties;  justices  of  the  peace  have 
still  continued  to  sit  in  Courts  of  General  Ses- 
sions of  the  Peace;  and  the  Mayor,  Recorder 
and  Aldermen  of  the  City  of  N.  Y.  have  con- 
tinued to  be  members  of  the  County  Courts  for 
that  county. 

This  information,  in  effect,  affirms  that  the 
whole  course  of  legislation  on  this  subject  since 
1777,  has  been  repugnant  to  the  Constitution, 
and  that  we  have  never  had  any  legally  con- 
stituted County  Courts  in  this  State.  If  there 
can  be  any  doubt  concerning  the  justice  of 
this  remark,  in  relation  to  other  counties,  there 
certainly  can  be  none  in  relation  to  the  County 
of  N.  Y. ;  for  that  county  has  never  had  such 
an  officeras  "a  judge  of  the  County  Courts." 
Their  County  Courts,  down  to  the  year  1821, 
were  held  by  the  Mayor,  Recorder  and  Alder- 
men of  the  city,  exclusively.  In  that  year, 
provision  was  made  for  a  first  judge  of  the 
Court  of  C.  P. ;  and  since  that  time  two  asso- 
ciate judges  of  the  same  court  have  been  add- 
ed; but  without  touching  the  right  of  the 
Mayor  and  Aldermen  to  sit  in  that  court,  as 
well  as  in  the  General  Sessions.  Stat.,  1821, 
p.  64;  1834,  p.  118,  and  1839,  p.  96.  But  the 
argument  against  the  defendants  reaches  all 
the  County  Courts  in  the  State;  for  in  every 
county,  other  officers  than  those  mentioned  in 
the  6th  section  of  the  5th  article,  have  been 
and  still  are  authorized  by  law,  to  sit  in  one  at 
least  of  the  County  Courts. 

Although  I  cannot  yield  to  mere  legislative 
interpretation,  against  what  may  seem  in  any 
case,  a  plain  declaration  of  *the  Consti-  [*22 
tution,  I  cannot  but  feel  the  force  of  a  con- 
struction which  has  uniformly  prevailed,  and 
which,  without  one  word  of  question,  has  been 
sanctioned  by  all  branches  of  the  government, 
from  the  time  of  the  Revolution  down  to  the 
year  1840. 

But  we  need  not  in  this  case  refer  to  legis- 
lative constructions  of  the  Constitution,  by 
way  of  authority.  It  is  enough  to  mention 
what  had  previously  been  done,  by  way  of 
showing  what  was  the  existing  state  of  things 
at  the  time  the  Constitution  was  ad  opted.  That 
will  be  sufficient  to  dispel  any  doubt  which 
might  otherwise  rest  on  the  title  of  the  defend- 
ants. The  former  Constitution,  as  we  have 
already  seen,  spoke  of  the  "County  Courts," 
and  the  "judges  of  the  County  Courts,"  in  the 
same  manner  substantially  as  they  are  men- 
tioned in  the  present  Constitution  When  the 
Convention  assembled  in  1821,  to  revise  the 
frame  of  government,  the  members  very  well 
knew  what  construction  had  previously  pre- 
vailed. They  knew  that  other  officers  than 
those  mentioned  in  the  Constitution  were  au- 
thorized by  law  to  sit  in  the  County  Courts; 
they  knew  how  those  courts  had,  in  fact,  been 
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constituted  for  nearly  half  a  century,  and  what 
had  been  the  practical  working  of  the  system. 
Had  they  designed  to  correct  what  they  deemed 
an  erroneous  construction  of  the  Constitution, 
or  for  any  other  cause,  to  effect  a  change  in 
the  organization  of  the  County  Courts,  they 
would,  undoubtedly,  have  said  so.  But  they 
did  no  such  thing.  On  the  contrary,  by  adopt- 
ing the  language  of  the  former  Constitution, 
they  plainly  sanctioned  the  construction  which 
had  already  been  given  to  that  instrument, 
and  left  the  organization  of  the  County  Courts, 
as  they  found  it,  to  the  discretion  of  the  Leg- 
islature. They  spoke  of  the  courts  as  existing 
institutions — "the  County  Courts;"  and  not  by 
way  of  authorizing — much  less  of  requiring — 
a  new  creation.  Whether  the  County  Courts 
had  before  that  time,  been  properly  consti- 
tuted or  not,  I  do  not  see  how  it  can  well  be  de- 
nied that  the  actual  organization  was  ratified 
and  approved  by  the  Convention  of  1821. 

The  first  Legislature  which  assembled  under 
the  new  Constitution  understood  that  this  mat- 
23*]  ter  had  been  left  to  its  *discretion;  and 
an  Act  was  passed  authorizing  justices  of  the 
peace  to  sit  in  the  Courts  of  General  Sessions. 
Stat.,  1823,  p.  40.  And  so  the  matter  has  been 
understood  by  every  succeeding  Legislature 
which'has  had  occasion  to  act  upon  the  sub- 
ject, as  well  as  by  the  revisers  of  the  laws. 
Even  since  this  information  was  filed,  and  not- 
withstanding the  doubt  which  such  a  measure 
on  the  part  of  the  law  officer  of  the  govern- 
ment might  well  occasion,  an  Act  has  been 
passed  authorizing  the  appointment  of  two 
"associate  judges  of  the  Court  of  General  Ses- 
sions of  the  City  and  County  of  N.  Y."  Stat. 
1840,  p.  257.  The  Constitution  says  nothing 
about  "associate  judges;"  and  besides,  it  speaks 
of  the  "judges  of  the  County  Courts"  in  the 
plural.  If  the  argument  is  sound,  that  no 
judges  save  such  as  are  mentioned  in  the  6th 
section  of  the  5th  article,  can  sit  in  the  County 
Courts,  it  seems  to  follow  that  these  new 
judges,  who  want  the  constitutional  name,  and 
are  only  appointed  for  one  of  the  County 
Courts,  have  no  title  to  their  offices.  But  I  do 
not  think  that  either  their  title,  or  the  title  of 
the  defendants,  can  be  successfully  impeached 
on  the  ground  that  they  are  not  such  judges  as 
are  mentioned  in  the  Constitution. 

But  the  Constitution  contains  something 
more  on  this  subject.  It  provides  that  "The 
clerk  of  the  Court  of  Oyer  and  Terminer  and 
General  Sessions  of  the  Peace  in  and  for  the 
City  and  County  of  N.  Y.,  shall  be  appointed 
by  the  Court  of  General  Sessions  of  the  Peace 
in  said  city,  and  hold  his  office  during  the 
pleasure  of  the  said  court."  Art.  4,  sec.  18. 
One  of  the  N.  Y.  County  Courts,  which  was 
then  held  by  the  Mayor,  Recorder  and  Alder- 
men of  the  city,  is  here  mentioned  by  its  stat- 
ute name;  and  it  seems  impossible  to  deny  that 
the  Convention  intended  to  acknowledge  and 
sanction  it  as  a  legally  constituted  court. 

In  relatio*  to  both  clauses  of  the  Constitu- 
tion which  are  supposed  to  bear  against  the 
title  of  the  defendants,  we  are  of  opinion  that 
the  construction  which  has  hitherto  prevailed 
is  the  true  one;  and  that  the  Mayor  and  Alder- 
men of  the  City  of  N.  Y.  may  rightfully  sit  in 
the  County  Courts,  although  they  neither  hold 
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their  offices  under  the  Governor  and  Senate, 
nor  for  a  period  of  five  years. 

*I  ought,  perhaps,  to  notice  one  or  two  [*24 
other  matters  which  were  mentioned  on  the  ar- 
gument. It  is  said  that  the  May  or  and  Aldermen 
of  the  City  of  N.  Y..  though  members  of  the 
County  Courts;  and  justices  of  the  peace  in 
other  counties,  though  members  of  the  Courts 
of  General  Sessions,  cannot  participate  in  the 
appointment  of  district  attorneys;  and  an  inti- 
mation to  that  effect  was  thrown  out  by  the 
Chief  Justice,  in  People  v.  Albany  C.  P.  But 
that  was  only  a  passing  remark — the  point  not 
being  involved  in  the  case— and  the  question 
is,  therefore,  open  for  further  consideration. 
I  feel  no  great  difficulty  in  saying,  that  the 
County  Courts  as  actually  organized  by  law — 
when  it  is  once  settled  that  that  organization 
is  not  repugnant  to  the  Constitution — may  dis- 
charge all  the  duties  with  which  those  courts 
have  been  charged.  We  have  officers  who  are 
cajled  "judges  of  the  County  Courts;"  but  the 
Constitution  does  not  refer  the  appointment  of 
district  attorneys  to  those  or  any  other  judges, 
but  to  "the  County  Courts."  Art.  4,  sec.  9.  I 
do  not  see  on  what  principle  it  can  be  denied 
that  the  "  County  Courts,"  by  whatever  officers 
they  may  be  held — provided  the  organization 
be  a  legal  one — may  appoint  and  remove  dis- 
trict attorneys,  as  well  as  they  can  execute  any 
of  the  other  powers  which  have  been  conferred 
upon  them.  Such,  also,  seems  to  have  been 
the  understanding  of  the  Legislature.  At 
the  first  session  after  the  Constitution  took 
effect,  it  was  enacted  that  justices  of  the 
peace  might  sit  in  the  courts  of  General  Ses- 
sions ;  but  a  proviso  was  added,  that  they 
should  not  sit  in  court  upon  the  appointment 
or  removal  of  a  district  attorney,  or  upon  the 
removal  of  a  justice  of  the  peace.  Stat.,  1823, 
p.  40,  sec.  3.  The  proviso  was  entirely  useless, 
if  without  it,  the  justices  could  not  have  taken 
part  in  the  discharge  of  those  duties.  Again  ; 
when  it  was  provided  that  the  Court  of  C.  P. 
of  the  County  of  Albany  might  be  held  by  the 
first  judge  alone,  a  section  was  added,  that  no 
district  attorney  should  be  appointed  or  re- 
moved,nor  should  a  justice  of  the  peace  be  re- 
moved, unless  the  court  should,  at  the  time, 
consist  of  at  least  three  judges.  2  R.  S. ,  2L7, 
sees.  32,  38.  And  here  I  may  refer  once  more 
to  the  Act  of  May  14,  1840,  the  10th  section  of 
which  provides  that  the  Mayor  and  certain  oth- 
er *officers — none  of  whom  are  "judges  [*25 
of  the  County  Courts" — within  the  meaning 
of  the  6th  section  of  the  5th  article  of  the  Con- 
stitution— shall  appoint  the  district  attorney  of 
the  City  and  County  of  N.  Y.  Although  this 
provision  is  subject  to  the  objection  that  it  does 
not  give  the  appointment  to  the  courts,  but  to 
the  judges,  People  v.  Albany  C.  P.,  19  Wend., 
27,  still  it  plainly  manifests  the  sense  of  the 
Legislature  that  other  judges  than  those  men- 
tioned in  the  Constitution  may  take  part  in  the 
appointment  of  district  attorneys. 

It  is  said  also  that  none  but  judges  who  hold 
their  offices  for  five  years  can  act  in  the  remov- 
al of  a  justice  of  the  peace.  The  argument  to 
support  this  position  differs  only  in  a  single 
particular  from  that  in  relation  to  the  appoint- 
ment and  removal  of  district  attorneys.  "Every 
person  appointed  a  justice  of  the  peace  shall 
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hold  his  office  for  four  years,  unless  removed 
by  the  County  Court,  for  causes  particularly 
assigned  by  the  judges  of  the  said  court." 
Art.  4,  sec.  7.  Now  here  again  it  is  the  court 
which  it  to  make  the  removal;,  and  I  cannot 
perceive  why  any  legally  constituted  ''County 
Court"  may  not  do  the  act.  But  a  difficulty  is 
supposed  to  arise  out  of  the  fact  that  causes 
are  to  be  assigned  by  the  judges.  The  difficul- 
ty is  created  by  assuming  that  the  judges  men- 
tioned in  this  clause  must  be  the  same  as  those 
mentioned  in  the  6th  section  of  the  5th  article 
who  "  hold  their  offices  for  five  years."  But 
that  is  assuming  more  than  the  section  under 
consideration  will  warrant.  Causes  are  to  be 
assigned  by  "the  judges  of  the  said  court." 
This  can  mean  no  more  than  that  causes  shall 
be  assigned  by  the  judges  who  actually  sit  in 
the  court  at  the  time  the  act  is  done,  whatever 
may  be  the  tenure  of  their  offices.  It  is  enough 
that  they  are  lawful  judges.  There  is  certainly 
nothing  new  in  saying  that  the  same  word  may 
have  different  applications  when  found  in  dif- 
ferent parts  of  the  same  instrument;  and  it  is, 
therefore,  assuming  too  much  to  say  that  the 
"  judges  of  the  County  Courts"  mentioned  in 
one  section  are  necessarily  tne  same  judges 
who,  by  another  section,  are  required  to  assign 
reasons  for  the  removal  of  a  j ustice  of  the  peace. 

Should  such  a  measure  be  deemed  expedi- 
ent, the  the  Legislature  may  provide  that  the 
Mayor,  Aldermen,  Associate  Judges,  etc.,  al- 
26*]  though  *members  of  the  court  for  other 
purposes,  shall  not  constitute  a  part  of  the 
court  when  engaged  in  the  appointment  or  re- 
moval of  district"attorneys,  or  the  removal  of 
justices  of  the  peace.  Laws  involving  the  same 
principle  have  heretofore  been  passed,  and  I 
do  not  perceive  that  they  are  subject  to  any  se- 
rious objection.  But  so  long  as  the  laws  au- 
thorise the  Mayor  and  other  officers  I  have 
mentioned  to  sit  in  the  County  Courts.without 
any  limitation  of  their  powers,  they  may,  like 
the  other  judges,  take  part  in  any  business 
which  properly  belongs  to  the  court. 

In' the  City  of  N.  Y.,  the  powers  conferred 
by  the  Constitution  upon  the  County  Courts, 
if  they  are  exercised  at  all,  must  of  'necessity 
be  exercised  by  other  officers  than  those  men- 
tioned in  the  6th  section  of  the  5th  article.  On 
that  ground  the  Chief  Justice  thinks  there  may 
be  a  distinction  between  N.  Y.  and  other 
counties;  and  he  does  not  wish  to  be  under- 
stood as  having  formed  a  definitive  opinion 
upon  the  question  whether,  in  those  counties 
where  there  are  "judges  of  the  County  Courts," 
any  other  officers  can  take  part  in  the  appoint- 
ment of  district  attorneys,  or  the  removal  of 
justices  of  the  peace. 

I  have  purposely  abstained  from  expressing 
any  opinion  on  the  question  discussed  on  the 
argument  whether  the  Legislature, without  the 
consent  of  the  Corporation,  can  take  away  any 
of  the  privileges  conferred  on  the  City  of  N. 
Y.  by  its  ancient  charters;  not  because  I  feel 
any  difficulty  on  the  question,  but  because  it  is 
not  now  properly  before  us. 

We  are  all  of  opinion  that  there  has  been'no 
usurpation  on  the  part  of  the  defendants. 

Whereupon  judgment  was  rendered  for  the 
defendants.     The  Atty-Gen.  sued  out  a  writ  of 
error  removing  the    record    into  this  court, 
where  the  cause  was  argued  by, 
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Messrs.    C.    O'Conor  and   Willis  Hall, 

Atty-Gen.,  for  the  people,  and  by, 

Messrs.  P.  A.  Cowdrey,  Corporation 
Counsel,  and  J.  R.  Whiting,  District  Atty., 
for  the  defendants. 

* Points  on  the  part  of  the  People.      [*2  7 

First  point:  The  term  "  County  Court,"  in 
the  Constitution  of  this  State,  applies  to  the 
principal  court  having  civil  jurisdiction  co-ex- 
tensive with  the  county  which  then  existed 
and  had  long  previously  existed,  in  each  coun- 
ty of  the  State.  Const.,  1777,  see.  24;  Const., 
1821,  art.  4,  sec.  13;  art.  5,  sec.  5;  L.  of  1821, 
p.  64,  sec.  1. 

I.  The  case   of   People  v.  Albany  C.  P.,  19 
Wend.,  p.  27,  so  far  as  it  conflicts  with  this 
proposition,  is  erroneous.     It  is  virtually  over- 
ruled by  the  opinion  of  the  Supreme  Court  in 
the  present  case. 

II.  Certain  duties  are  assigned  in  the  Consti- 
tution to  the  judges  of  the  County  Courts  as 
judges  out  of  court,  which  fact  alone  conclu 
sively  repels  the  position  that  there  is  no  Coun- 
ty Court  except  where  two  or  more  courts  are 
in  joint  session.     Const.,  1821,  art,  4,  sec.  7. 

III.  Two  courts  not  organized  in  any  joint 
capacity,  having  neither  clerk,  seal  or  process, 
and  each  having  distinct  judges,  could  not  op 
erate  at  the  same  time,  and  on  the  same  sub- 
ject, without  great  inconvenience. 

Second  point:  The  defendants  being  annual- 
ly elected  Mayor  and  Aldermen  of  the  City  of 
N.  Y.,  cannot  be  judges  of  the  County  Court 
by  virtue  of  that  election,  because  the  Consti- 
tution fixes  the  term  of  office  of  judges  of  the 
County  County  at  five  years,  and  declares  that 
they  shall  be  nominated,  and  with  the  consent 
of  the  Senate,  appointed  by  the  Governor. 
Const.,  1821,  art.  5.  see.  6;  art.  4,  sec.  7;  Peo- 
ple v.  Morrell,  21  Wend.,  p.  563;  Com.  v.  Col- 
lins, 8  Watts,  Pa.,  pp.  340,  341;  1  Gall.,  341. 

Third  point:  The  Constitution  ought  not  to 
receive  a  different  construction  in  this  respect 
as  applied  to  the  City  of  N.  Y.,from  that  which 
is  given  in  reference  to  other  counties  of  the 
State.  Const.,  1821,  sec.  1,  art.  1;  Vanhorne 
v.  Dorrance,  2Dall. ,  p.  308;  Hosford, Conven- 
tion Deb.,  p.  394. 

I.  The   numerous  colonial  and   legislative 
Acts  authorizing  the  Mayor  and  Aldermen  of 
the  City  of  N.  Y.  to  sit  as  *judges  of  [*28 
the  City  Courts,  will  not  sustain  the  claim  of 
the  defendants;  for  those  enacted  prior  to  the    . 
adoption  of  the  Constitution  are  expressly  ab     w 
rogated  by  it,  so  far  as  they  are  inconsistent 
with  it,  and  all  subsequent  Acts  are, of  course, 
enacted  subject  to  it.     Const.,  1821,  art.  7, 
sec.  13. 

II.  The   Constitution  is  paramount  to  the 
barter  of  the  city,  and  if  there  is  any  incon- 
gruity, the  Constitution  must  prevail,  even  to 
the  entire  destruction  of  the  charter.     The  de 
fendants  cannot,  therefore,  protect  themselves 
by  their  charter  against  the  Constitution. 

III.  There  is  no  provision  in  the  Constitu- 
tion which  excepts  the  defendants,  either  di- 
rectly or  by  implication,  from  its  general  oper- 
ation. 

1.  The  exception  of  justices  of  the  peace  does 
not  apply  to  them.  Const.,  1821,  art.  4,  sec.  7. 
They  are  not  justices  of  the  peace  (Const. 
Amendment,  No.  I.),  and  justices  of  the  peace 
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are  not  judges  of  the  County  Court.  People  v. 
Albany  U.  P.,  19  Wend.,  p.  27. 

2.  They  are  not  excepted  by  the  clause  "  all 
officers  heretofore  elective  by  the  people  shall 
continue  to  be  elected."  Const.,  1821,  art.  4, 
sec.  15.  The  offices  of  aldermen  and  of  judge 
of  the  County  Court,  although  held  by  one  per- 
son are  perfectly  distinct.  2  Lev.,  p.  245;  Wil- 
cock,  Corp. ,  p.  298.  Judges  of  County  Courts 
never  were  elected  by  the  people. 

8.  The  reservation  that  "  Nothing  in  the 
Constitution  shall  annul  any  charters  to  bodies 
politic  and  corporate,"  does  not  protect  the  de- 
fendants in  their  claim,  Const.,  1821,  art.  7, 
sec.  14.  because  the  Constitution,  in  taking 
from  the  Aldermen  the  powers  of  judgesof  the 
County  Court,  did  not  thereby  annul  the  char- 
ter of  the  city. 

4.  The  naming  of  the  Court  of  "Oyer  and 
Terminer,"  and   "  General   Sessions   of    the 
Peace,"  in   the  Constitution,  art,  4,  sec.  13, 
does  not  recognize  the  right  of  the  defendants 
to  be  judges  of  those  courts;  because  these 
courts  are  not  peculiar  to  the  County  of  N. 
Y.,  but  the  recognized  and  established  courts 
of  every  county  in  the  State. 

5.  The  exercise  of  judicial  power  is  a  public 
and  political  right,  which  is  incapable  of  be- 
29*]  coming  vested  in  any  number  *short  of 
the  whole  people.     Terrett  v.  Taylor,  9  Cr.,  43; 
People  v.  Morris,  13  Wend.,  325;  Kent,  Notes 
on  the  Charter,  p.  141  (on  Ferry  Rights),  p. 
143  (on  Laying  out  Streets),  p.  149  (on  Meas- 
urers of  Grain);  Satterleev.  Button,  in  Superior 
Court,  decided  by  Ch.  J.  Jones ;    The  Toicn  of 
Marietta  v.    Fearing,   4  Hamm.,    Ohio,   432; 
Dartmouth  Coll.  v.  Woodward,  4  Wh.,  518,  694, 
per  Story;  2  Kent,  Com.,  245. 

Points  for  the  defendants  in  error. 

First  point :  The  Court  of  C.  P.  for  the  City 
and  County  of  N.  Y.,  or  the  Court  of  General 
Sessions,  or  both  combined,  constitute  the 
County  Court  for  the  City  and  County  of  N. 
Y.  Laws,  1736  (Van  Schaack),  ch.  656,  p.  196, 
sec.  7  ;  Sess.  L.,  1821,  ch.  72,  p.  64,  sec.  1  ; 
People  v.  Albany  U.  P.,  19  Wend.  27;  1  R.  S., 
453,  sees.  5,  7. 

Second  point- :  The  Mayor  and  Aldermen  of 
the  City  of  N.  Y.,  for  more  than  a  century 
previous  to  the  Constitution  of  1822,  by  virtue 
of  the  charter  of  the  city,  and  laws  of  the  Col- 
ony and  State,  were  judges  of  the  County  Courts 
of  the  City  and  County  of  N.  Y.  Charter  of 
1686,  sees.  8,  15  ;  Charter  of  1730,  sees.  26,  27; 
Laws  1787,  ch.  10  sec.  5  ;  1  Greenl.,  307  ;  Id., 
1797,  ch.  1,  sec.  4  ;  3  Greenl.,  856  ;  Id.,  1821, 
ch. ,  72,  p.  64  sec  2. 

Third  point :  The  Constitution  of  1822  was 
not  intended  to,  and  did  not  abrogate  any  of 
the  powers  of  the  Mayor  and  Aldermen  of 
the  City  of  N.  Y.  as  judges  of  the  County 
Courts. 

I.  The  7th  section  of  the  4th  article  of  the 
Constitution  does  not  include  within  its  pro- 
visions the  Mayor  and  Aldermen  of  the  City  of 
N.  Y. 

1.  The  appointment  of  the  Mayor  is  pro- 
vided for  by  the  10th  section,  and  the  election 
of  the  Aldermen  by  the  15th  section  of  the 
same  article. 

2.  The  appropriate  duties  of  the  Mayor  and 
Aldermen  are  more  of  a  legislative  and  execu- 
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tlve,  than  of  a  judicial  character;  *hence,  [*3O 
although  they  are  invested  with  certain  judi- 
cial powers,  they  cannot  be  properly  classed 
as  "judicial  officers." 

8.  The  position  that  the  7th  section  is  to  have 
any  reference  to  the  Mayor  and  Aldermen, 
leads  to  requiring  that  these  officers  should  be 
appointed  by  the  Governor  and  Senate. 

II.  The  7th  section  does  not  limit  the  exer- 
cise of  judicial  powers  to  officers  appointed  by 
the  Governor  and  Senate  ;  it  only  provides  for 
the  appointment  of  a  particular  class  of  public 
officers  by  their  name  of  office. 

1.  If  this  section  is  to  exclude  the  Mayor 
and  Aldermen   from  exercising  any  judicial 
power,  it  must  also  exclude  the  Governor,  the 
Secretary  of  State,  the  Comptroller,  Treasurer, 
Atty-Gen.  and  Surveyor  Gen.;  all  sheriffs,  cor- 
oners, county  clerks,  commissioners  of  deeds, 
commissioners  of  highways,  canal  commission- 
ers, fence  viewers,  and  members  of  courts-mar- 
tial from  exercising  any  of  their  judicial  powers. 

2.  Such  a  construction  would  make  the  7th 
section  of  the  4th  article  at  variance  with  the 
5th  section  of  the  1st  article,  and  with  the  6th, 
8th,  10th,  llth,  14th  and  15th   sections  of  the 
4*th  article  of  the  Constitution. 

8.  If  this  construction  is  to  prevail,  the 
Mayor  and  Aldermen  of  the  city  will  be  de- 
vested,  not  only  of  their  judicial  powers,  as 
members  of  the  Countv  Courts,  but  of  the  ju- 
dicial powers  conferred  on  them  by  Stat.,  1818, 
ch.  86,  sees.  77,  81,  82.  206  ;  Id..  1830,  ch.  291. 
sees.  81-33,  36  ;  Id.,  1833,  ch.  11,  sees.  1.  4,5, 
8,  20,  21,  23  ;  1  R.  S.,  p.  673,  sec.  61  ;  Id.,  p. 
674,  sees.  64,  65,  67  ;  Id.,  p.  676,  sec.  73;  2  R. 
S..  p.  159.  sees.  29-32,  34;  Id.,  p.  704,  sec.  1  ; 
Id.,  p.  743,  sec.  9. 

4.  Such  construction  will  render  unconsti- 
tutional all  the  provisions  of  the  Revised  Stat- 
utes, and  of  the  Acts  passed  since  the  adoption 
of  the  Constitution,  which  confer  and  confirm 
the  judicial  power  of  the  Mayor  and  Aldermen 
of  N.  Y.  2  R.  S.,  p.  204.  sec.  28  ;  Id.,  p.  215, 
sec.  22  ;  Id.,  p.  216,  sees.  42,  46  ;  Id.,  p.  223, 
sec.  1  ;  Stat.,  1840,  ch.,  311,  p.  257  sec.  £ 

III.  The  6th  section  of  the  5th  article  of  the 
Constitution  which  provides  that  judges  of 
the  County  Courts  shall  hold  their  offices  for 
five  years,  simply  effects  a  change  in  the  ten- 
ure *of  those  officers,   properly  styled    1*31 
"judges  of  the  County  Court,"  such   being 
their  official   title— the   Constitution   of  1777 
having  provided   that  the  "first  judge  of  the 
County  Court"  in  every  county  should  hold 
his  office  during  good  .  behavior  or  until  he 
should  arrive  at  60  years  of  age,  and  that  the 
other  "judges  of  the   County  Court"  should 
hold  their  offices  during  the  pleasure  of   the 
Council  of  Appointment,  new  commissions, 
however,  to  issue  once  at  least  in  three  years. 
Const.,  1777,  sees.  25,  28. 

This  section  does  not  limit  the  right  to  sit  as 
members  of  the  County  Court  to  judges  hold- 
ing their  offices  for  five  years  ;  it  does  not 
even  confer  that  right  upon  those  whom  it 
designates  "judgesof  the  County  Courts." 

Fourth  point:  The  Constitution  of  1821, 
does  not  profess  to  organize  the  County  Courts. 
It  found  them  already  organized  and  expressly 
refers  to  them  and  ratifies  them  as  such,  and 
confers  upon  them  certain  new  powers.  Const. , 
1822,  art.  4,  sees.  7,  9,  18;  Id.,  art.  5,  sees.  5,  6. 
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Fifth  Point :  The  charters  of  the  City  of  N. 
Y.,  of  1686  and  1730,  which  confer  upon  the 
Mayor  and  Aldermen  the  power  to  sit  as 
judges  of  the  County  Courts,  were  not  for- 
feited by  the  Revolution  of  1776,  or  by  the 
.adoption  of  the  Constitution  either  of  1777  or 
of  1821  ;  and  by  the  express  terms  of  both 
those  Constitutions  it  was  provided  that  noth- 
ing therein  contained  should  annul  such 
charter. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  information  in 
the  nature  of  a  quo  warranto,  was  filed  against 
the  several  defendants  by  the  Atty  Gen.,  for 
the  purpose  of  obtaining  a  judicial  decision, 
depriving  them  of  the  right  which  they  claim, 
under  the  charter  of  the  City  of  N.  Y.  and  the 
several  statutes  of  the  State,  to  execute  the 
duties  of  the  office  of  judges  of  the  County 
Courts  and  Courts  of  Oyer  and  Terminer  in 
that  city,  by  virtue  of  their  respective  offices 
of  Mayor  and  Aldermen.  That  the  defendants 
were  duly  and  constitutionally  elected  to  the 
offices  of  Mayor  and  Aldermen  of  the  City  of 
N.  Y.,  and  were  duly  qualified  according  to 
32*]  law,  is  admitted  *by  the  demurrer.  Nor 
is  it  denied  on  the  part  of  the  Atty  Gen.  that 
the  statutes  of  this  State,  as  well  as  the  pro- 
visions of  the  city  charter  do  in  terms  confer 
upon  the  Mayor  and  Aldermen  the  power  and 
right  to  act  as  such  judges  ex  offlcio.  It  is  in- 
sisted, however,  by  him  and  the  other  counsel 
for  this  prosecution,  that  the  provisions  of  the 
•city  charter  and  of  the  several  statutes  of  the 
State,  under  which  the  defendants  claim  the 
right  to  exercise  such  judicial  powers,  are  in 
conflict  with  the  Constitution  and,  therefore, 
•void. 

The  provision  of  the  Constitution  which  is 
principally  relied  on  by  the  Atty-Gen.,  and  the 
oilier  counsel  for  the  plaintiffs  in  error,  to 
show  that  the  mayors  and  aldermen  of  cities 
who  are  elective  officers,  cannot  ex  offlcio  be 
judges  of  the  local  courts  in  their  respective 
cities,  nor-exercise  the  various  other  judicial 
powers  attempted  to  be  conferred  upon  them 
by  the  statutes  of  the  State  or  their  city  char- 
ters, is  the  7th  section  of  the  4th  article  of  the 
amended  Constitution  of  1821.  That  section 
provides  that  all  judicial  officers  (except  the 
justices  of  the  peace  in  the  several  towns, 
whose  appointment  was  otherwise  provided 
for  in  the  same  section)  shall  be  appointed  by 
the  Governor  with  the  consent  of  the  Senate. 
The  6th  section  of  the  5th  article  is  also  relied 
upon  by  the  Atty-Gen.  as  showing  that  the 
term  of  office  of  judges  of  the  County  Courts 
is  fixed  at  five  years  and,  therefore,  that  the 
Mayor  and  Aldermen  of  N.  Y.  who  are  elect- 
ed annually  cannot,  ex  offlcio,  exercise  the  pow- 
ers and  duties  of  judges  of  those  courts  in  that 
-city.  If  these  were  the  only  provisions  In  the 
Constitution  which  were  applicable  to  the  ap- 
pointment of  officers  who  were  then  in  the 
actual  discharge  of  the  duties  of  judges  of  the 
County  Courts  in  the  City  of  N.  Y.,  in  virtue 
of  their  election  or  appointment  to  some  other 
office,  or  as  to  officers  in  other  parts  of  the 
State,  who  were  exercising  certain  judicial 
powers,  ex  offlcio,  at  the  time  of  the  adoption 
•of  the  Constitution,  there  would  still  be  much 
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reason  to  doubt  whether  the  framers  of  that 
nstrument  intended  to  deprive  the  Legislature 
of  the  right  or  power  to  authorize  an  elective 
officer  to  do  any  ex  offlcio  act  which  was  in  its 
nature  judicial;  or  whether  the  restriction  con- 
tained in  the  7th  section  of  the  4th  article,  was 
not  intended  to  be  confined  to  *the  actual  [*33 
appointment  to  office  of  that  class  of  magis- 
trates who  were  judicial  officers  in  the  ordi- 
nary and  popular  meaning  of  those  terms.  No 
such  question  as  that,  however,  arises  in  the 
case  under  consideration.  For  at  the  time  of  the 
adoption  of  the  Constitution  of  1821,  the  May- 
or and  Aldermen  of  the  City  of  N.  Y.,  and  the 
same  class  of  officers  in  several  other  cities  of 
the  State,  were  in  the  legal  and  actual  exercise 
of  all  or  nearly  all  the  judicial  powers  which 
,hey  now  claim  the  right  to  exercise  under 
their  respective  charters  or  under  any  statutory 
provision.  And  the  constitutional  provisions 
which  the  Atty-Gen.  relies  on  to  sustain  this 
information, must  be  construed  not  only  in  ref- 
erence to  provisions  contained  in  other  parts 
of  the  Constitution  itself,  but  also  with  refer- 
nce  to  the  various  institutions  which  were  ex- 
isting at  the  time  of  the  adoption  of  this  fun- 
damental law  for  the  future  regulation  of  the 
government  of  the  State. 

The  adoption  of  a  new  Constitution  by  a 
political  body  already  organized  and  estab- 
lished is  not,  as  was  contended  in  this  case,  a 
bloodless  revolution,  which  is  to  sweep  away 
all  existing  institutions  whose  continuance  is 
not  expressly  provided  for  in  the  Constitution 
itself.  On  the  contrary,  it  leaves  all  existing 
institutions  and  officers  not  expressly  abolished 
and  the  continuance  of  which  is  not  incon- 
sistent with  the  letter  or  the  spirit  of  such  new 
Constitution  in  the  same  state  in  which  it  found 
them,  subject,  however,  to  the  regulation  and 
control  of  future  legislation,  so  far  as  such  leg- 
islation is  not  inconsistent  with  the  provisions 
of  the  new  Constitution,  as  the  paramount  law. 

The  general  provision  in  the  Constitution  that 
all  judicial  officers,  except  justices  of  the  peace 
in  towns,  shall  be  appointed  by  the  Governor 
and  Senate  is,  undoubtedly,  broad  enough  in 
its  terms  to  apply  to  mayors  and  aldermen  of 
cities,  who  from  time  immemorial  have  exer- 
cised many  powers  and  duties  which  were 
strictly  judicial  in  their  character  ;  and  as  the 
object  of  that  clause  of  the  Constitution  was 
not  to  define  or  limit  the  powers  of  any  class 
of  judicial  officers,  but  merely  to  provide  for 
the  mode  of  appointment,  this  part  of  the  Con- 
stitution might  perhaps  have  borne  the  con- 
struction that  the  mayors  and  aldermen  to 
whom  such  judicial  powers  pertained  should 
^thereafter  be  appointed  by  the  Governor  [*34 
and  Senate,  in  conformity  with  the  directions 
contained  in  that  section,  had  not  other  sec- 
tions of  the  Constitution  provided  for  the  ap- 
pointment of  the  two  classes  of  judicial  of- 
ficers in  a  different  way.  It  will  be  seen,  how- 
ever, by  referring  to  the  10th  section  of  the 
4th  article  of  the  Constitution,  and  to  the  15th 
section  of  the  same  article,  that  the  framers  of 
that  instrument  intended  to  provide  for  the  ap- 
pointment of  these  two  classes  of  judicial  of- 
ficers in  a  different  manner  than  by  the  Gov- 
ernor and  Senate.  The  10th  section  directs  the 
Mayor  to  be  appointed  by  the  Common  Coun 
cil  of  the  city;  and  the  15th  section  is  equally 
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explicit  that  "all  officers  heretofore  elective  by 
tlic  people  shall  continue  to  l>e  elected." 


elective  constitutional  judges  of  this  court  nec- 
essarily formed  an  exception  to  the  rule  that 
all  judicial  officers  were  to  be  appointed  by  the 
Governor  and  Senate.  But  the  counsel  for 
the  prosecution  put  that  exception  upon  the 
ground  that  the  Constitution  had,  in  terms, 
conferred  judicial  powers  upon  the  Lieuten 
ant-Governor  and  the  Senators,  although  they 
were  elective  officers.  I  apprehend,  how- 
ever, that  thesection  of  the  Constitution  which 
provides  for  the  appointment  of  all  judicial  of- 
ficers by  the  Governor  and  Senate,  not  only  ex- 
cepts  or  excludes  the  33  elective  judges  of  this 
court,  but  that  it  also  excepts  from  its  opera- 
tion every  other  judicial  officer  whose  election 
or  appointment  is  otherwise  provided  for  by 
that  Constitution;  and  that  this  provision  was 
not  intended  to  strip  every  officer  in  the  State 
who  was  not  appointed  by  the  Governor  and 
Senate,  of  all  the  judicial  powers  which  he 
had  previously  possessed  and  exercised  by  virt 
ue  of  his  office. 

Any  other  constmction  would  render  some 
of  the  provisions  of  the  Constitution  entirely 
nugatory.  For  instance  ;  the  special  justices 
and  the  assistant  justices  in  the  City  of  N.  Y. 
had  no  other  powers  or  duties  conferred  upon 
them  by  law,  at  the  time  of  the  adoption  of  the 
Constitution,  but  such  as  were  strictly  judicial. 
They  are,  however,  required  by  the  Constitu- 
tion to  be  appointed  by  the  Common  Council 
of  the  city,  and  there  is  no  constitutional  pro- 
35*]  vision  conferring  upon  *those  officers 
any  powers  or  duties  whatever.  If,  therefore, 
thesection  of  the  Constitution  so  often  alluded 
to  should  be  construed  to  strip  officers  who  are 
not  appointed  by  the  Governor  and  Senate  of 
all  the  judicial  powers  they  had  previously  pos- 
sessed, and  to  deprive  the  Legislature  of  the 
right  to  confer  upon  them  any  such  powers 
for  the  future,  these  special  justices  and  as- 
sistant justices,  whose  appointment  is  express- 
ly provided  for  by  the  14th  section  of  the  4th 
article,  would  be  left  without  jurisdiction  or 
power  of  any  kind.  Surely,  no  one  will  con- 
tend for  a  construction  of  the  clause  of  the 
Constitution  in  question,  which  must,  neces- 
sarily, lead  to  such  an  absurdity  in  reference 
to  the  judicial  powers  of  the  officers  specified 
in  the  14th  section,  and  yet  I  have  not  been 
able  to  discover  any  good  reason  for  suppos- 
ing that  the  framers  of  the  Constitution  intend- 
ed to  leave  the  pre-existing  judicial  powers  of 
those  officers  untouched  by  the  operation  of  the 
7th  section,  which  does  not  apply  with  equal 
force  to  the  pre-existing  judicial  powers  of  the 
mayors  and  aldermen  of  cities,  whose  appoint- 
ments and  elections  are  also  particularly  pro- 
vided for  in  the  10th  and  15th  sections  of  the 
same  article  of  the  Constitution. 

It  is  not  alleged  in  this  case  that  the  Legis- 
lature has  attempted  to  confer  any  new  ju- 
dicial powers  upon  the  Mayor  and  Aldermen 
of  N.  Y.,  which  those  officers  did  not  actually 
and  rightfully  possess  at  the  time  of  the  adop- 
tion of  the  new  Constitution;  or  that  the 
defendants  have  been  guilty  of  obtruding  them- 
selves into  any  new  judicial  offices,  or  of  exer- 
cising new  judicial  powers,  which  their  prede- 
cessors in  the  offices  of  Mayor  and  Aldermen  > 
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of  the  City  of  N.  Y.  were  not  legally  au- 
thorized to  hold  and  exercise  previous  to  that 
time. 

The  judicial  powers  conferred  upon  the 
Mayor  and  Aldermen  of  N.  Y.  by  the  charters 
of  the  city,  and  confirmed  by  rameqaanl  .-tat 
ules,  and  which  are  now  exercised  by  the  same 
class  of  officers  in  other  cities  of  the  State,  are 
not  judicial  powers  of  modern  creation.  Even 
in  the  City  of  N.  Y.,  the  principal  right-  <>i 
whose  pfflcers  are  now  for  the  first  time  called 
in  question  by  this  quo  warranto,  the  Mayor 
and  Aldermen  have  exercised  very  extensive 
judicial  powers,  *of  the  same  character,  [*.4iB 
for  more  than  a  century  and  a  half  :  and  in 
that  country  to  which  we  are  indebted  for 
most  of  our  legal  institutions,  and  from  i  In- 
representative  of  whose  sovereign  the  charier 
of  the  city  itself  was  originally  obtained,  MIU 
ilar  judicial  powers,  which  have  been  con- 
ferred upon  and  exercised  by  the  mayors  and 
aldermen  of  cities,  are  traceable  back  at  lea>t 
to  the  commencement  of  the  time  of  legal 
memory,  or  the  beginning  of  the  reign  of 
Richard  I.  In  1189,  the  same  year  that  he  as- 
cended the  throne  of  England,  that  monarch 
took  from  the  port-reeve  of  London  all  Un- 
judicial and  other  powers  which  that  officer 
had  previously  possessed  as  the  head  of  that 
city  and  county  corporate,  and  committed 
them  to  two  city  prefects  under  the  Noniuin 
title  bayliffs ;  and  shortly  afterwards  com- 
mitted the  same  powers  to  a  new  officer  under 
his  present  title  of  Mayor.  Ealdorman  or  Al- 
derman was  also  the  title  of  a  judicial  officer 
of  the  county  courts,  as  well  as  of  the  borough 
and  city  courts,  under  the  Anglo-Saxon  dy- 
nasty. This  may  be  seen  by  referring  to  the 
apograph  or  transcript  of  a  Saxon  record  of  a 
judicial  proceeding  in  a  "shire-gemoot"  at 
Alyston,  in  Hertfordshire,  in  the  time  of  Ca- 
nute the  Great ;  the  substance  of  which  record 
is  stated  by  Turner  in  the  7th  chapter  of  hia 
History  of  the  Laws  of  the  Anglo-Saxons. 
Turner.  Ang.-Sax.  Vol.  II.,  p.  527.  And  by 
referring  to  Hughson's  Privileges  of  the  City 
of  London,  it  will  be  seen  that  aH  or  nearly 
all  of  the  judicial  powers  conferred  by  the 
statutes  of  this  State  upon  the  mayors  and  al- 
dermen of  our  cities,  as  justices  of  Oyer  and 
Terminer,  judges  of  Mayors'  Courts  and  other 
courts  of  record,  and  as  justices  of  the  peace, 
are  substantially  the  same  powers  as  those 
which  had  been  conferred  upon  the  Mayor 
and  Aldermen  of  London  previous  to  the  Revo- 
lution, as  elective  magistrates  of  that  city  and 
county  corporate. 

The  charter  of  N.  Y.,  granted  by  Governor 
Dongan,  in  1686,  did  not  embrace  the  whole 
County  of  N.  Y. ,  as  organized  by  the  Acts  of 
1683 and  1691. It  only  covered  Manhattanlsland; 
and  did  not  include  the  several  small  islands  and 
the  adjacent  waters,  which  also  formed  apart 
of  the  county.  The  grant  of  judicial  power  in 
that  charter  was  of  course  less  extensive  than  it 
was  in  the  subsequent  grant  *of  1730.  It  [*37 
in  possible,  therefore,  that  a  County  Court  may 
originally  have  been  established  in  that  county 
under  the  Ordinance  of  May  15,  1699  ;  but  if 
any  such  court  ever  existed,  it  was  necessarily 
abolished  by  the  subsequent  charter  in  the 
fourth  year  of  the  reign  of  George  II.,  the 
limits  of  which  charter  were  co-extensive  with. 
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those  of  the  county.  For  more  than  100  years, 
then,  previous  to  the  adoption  of  the  new  Con- 
stitution, N.  Y.  had,  like  London,  been  a 
county  corporate  as  well  as  a  city  ;  having  a 
separate  local  judiciary  and  magistracy,  most 
of  whom  were  elective  and  holding  their  offices 
by  a  different  tenure  from  that  of  the  judicial 
officers  of  other  counties.  This  last  charier,  in 
addition  to  the  former  j  udicial  powers  of  the  lo- 
cal magistracy,  contained  also  an  express  grant 
of  the  privilege  that  the  Mayor,  Recorder  and 
Aldermen,  for  the  time  being,  should  forever 
thereafter  be  justices  of  Oyer  and  Terminer 
and  Jail  Delivery  for  that  city  and  county,  and 
should  be  named  in  every  commission  thereof; 
and  the  provisions  of  these  several  grants  of 
judicial  powers  had  been  strictly  adhered  to 
down  to  the  time  of  the  adoption  of  the  Con- 
stitution of  1777.  That  Constitution,  like  the 
present,  contained  a  provision  that  all  officers 
theretofore  eligible  by  the  people  should  con- 
tinue to  be  so  eligible  in  the  manner  which 
might  be  directed  by  the  Legislature.  The  Al- 
dermen of  N.  Y.,  and  of  other  cities  in  the 
State,  under  that  provision  of  the  Constitution, 
continued  to  be  elective  judicial  officers  from 
that  time  to  the  adoption  of  the  Constitution  of 
1821  ;  and  all  their  judicial  rights  and  powers 
were  continued  in  the  three  several  revisions 
of  the  laws  which  took  place  previous  to  that 
period  ;  though  such  powers  were  from  time  to 
time  somewhat  extended  by  statute.  But  the 
mayors  and  recorders  of  cities,  who  had  been 
appointed  by  the  colonial  Governor  and  his 
Council  prior  to  the  Revolution,  were  subse- 
quently appointed  by  the  Governor  with  the 
consent  of  the  Council  of  Appointment,  under 
the  general  clause  of  the  Constitution  to  that 
effect. 

The  Act  of  Feb.,  1821,  which  was  passed 
upon  the  application  of  the  Common  Council 
of  N.  Y.,  changing  the  name  of  the  Mayor's 
38*]  Court  of  that  city  to  that  of  *"the  Court 
of  Common  Pleas  for  the  City  and  County  of 
New  York,"  and  providing  for  the  appoint- 
ment of  an  additional  judicial  officer,  did  not 
change  the  nature  and  character  of  the  other 
judicial  officers  who  were  associated  with  him 
as  judges  of  that  court ;  but  they  were  still 
authorized  to  hold  the  court  in  his  absence,  or 
with  him  when  he  was  present,  as  they  had  be- 
fore that  time  been  authorized  to  do  in  refer- 
ence to  the  same  court  under  a  different  name. 
The  Aldermen  under  that  Act  continued  to  be, 
and  were  at  the  time  of  the  adoption  of  the  new 
Constitution,  elective  judicial  officers  of  that 
court,  and  of  the  several  other  courts  in  the  City 
and  County  corporate  of  N.  Y.  ;  and  I  have  no 
doubt  that  the  continuance  of  their  offices  as 
such  was  intended  to  be  provided  for  under  the 
clause  of  the  Constitution,  which  declared  that 
all  officers  theretofore  elective  by  the  people 
should  continue  to  be  so  elected.  There  is  also 
as  little  doubt  that  the  same  clause  of  the  Con- 
stitution applies  to  that  class  of  officers  gener- 
ally, so  as  to  protect  the  aldermen  of  other 
cities  of  the  State  which  have  since  been  in- 
corporated, in  the  exercise  of  judicial  duties 
conferred  upon  them  by  statute,  similar  to 
those  which  were  exercised  by  the  same  class 
of  elective  officers  at  the  time  of  the  adoption 
of  the  Constitutions  of  1777  and  of  1821. 

Again  ;  if  the  meaning  of  the  several  clauses 
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of  the  Constitution,  which  are  under  consider- 
ation in  this  case,  were  doubtful,  the  contem- 
poraneous exposition  which  was  given  to  them 
by  the  Legislature  would  be  entitled  to  great 
weight  in  fixing  their  construction.  See  Stuart 
v.  Laird,  lCr.,309.  In  the  Judiciary  Act  of 
1823,  passed  at  the  first  session  of  the  Legisla- 
ture after  this  part  of  the  Constitution  went 
into  effect,  the  mayors  and  aldermen,  not  only 
of  N.  Y.,  but  of  every  other  city  in  the  State, 
were  associated  with  the  circuit  judges,  and 
made  judges  of  Oyer  and  Terminer  of  the 
several  counties  in  which  such  cities  were  lo- 
cated. Stat.,  1823,  p.  211,  sec.  9.  Even  the  Al- 
dermen of  the  City  of  Schenectady  were  in- 
cluded in  that  provision,  though  I  believe  they 
had  never  before  been  judges  of  Oyer  and  Ter- 
miner. This  legislative  construction  was  fol- 
lowed by  the  revisers,  and  by  the  Legislatures 
of  1827  and  1828,  by  whom  *the  revision  [*39 
was  made,  not  only  in  the  organization  of  the 
Courts  of  Oyer  and  Terminer  and  C.  P.  and 
General  Sessions  in  N.  Y.,  but  also  in  refer- 
ence to  the  Oyer  and  Terminer  and  Courts  of 
Sessions  and  Mayors'  Courts  in  other  cities  ; 
and  by  conferring  various  other  judicial  pow- 
ers on  mayors  and  aldermen,  who  were  not 
appointed  by  the  Governor  and  Senate.  In- 
deed, scarcely  a  session  of  the  Legislature  has 
been  held  since  that  time,  at  which  some  Act 
has  not  been  passed  which  was  inconsistent  with 
the  construction  of  the  Constitution  now  in- 
sisted upon  by  the  counsel  for  the  plaintiffs  in 
error.  At  the  very  last  session  of  the  Legisla- 
ture, even  after  this  information  had  been 
filed  by  the  Atty-Gen.,  a  law  was  passed  giving- 
to  the  Mayor  and  any  two  Aldermen  of  one 
of  our  cities,  in  the  absence  of  the  recorder, 
power  to  hold  a  criminal  court,  for  the  trial  of 
all  offenses  cognizable  in  a  Court  of  General 
Sessions  of  the  Peace.  See  Stat.,  1840,  p.  199, 
sec.  9. 

The  section  of  the  Constitution  fixing  the 
term  of  office  of  judges  of  the  County  Courts 
at  five  years,  must  necessarily  be  restricted  to 
those  officers  who  are  appointed  directly  to  the 
office  of  a  judge  of  the  County  Courts.  It  can- 
not properly  be  extended  to  that  class  of  offi- 
cers who  are  ex  officio  judges  of  the  Court  of 
C.  P.  or  General  Sessions  of  the  Peace  in  con- 
sequence of  their  election  or  appointment  to  an 
office  embracing  other  duties,  under  the  pro- 
visions of  the  Constitution. 

It  is  not  necessary  to  consider  the  question 
here  whether  the  Legislature  can  assign  to  any 
new  officer,  ex  officio,  the  discharge  of  the  du- 
ties of  a  judge  of  a  County  Court,  as  was  done 
by  the  Act  of  Apr.,  1818,  in  the  case  of  the 
Mayor  of  Schenectady.  Here  no  new  ex  officio 
power  or  duty  has  been  conferred  upon  the 
Mayor  or  Aldermen  of  N.  Y.,as  judges  of  either 
of  the  courts  in  that  city,  since  the  adoption 
of  the  new  Constitution  which  they  did  not 
hold  or  possess  as  such  officers  previous  to 
that  time. 

In  the  view  I  have  taken  of  the  questions 
presented  for  our  consideration,  in  -this  case, 
I  cannot  discover  that  these  defendants  have 
usurped  any  office,  or  attempted  to  exercise 
any  official  power  or  duty  which  did  not  legal- 
ly and  constitutionally  *belong  or  apper-  [*4O 
tain  to  them,  by  virtue  of  their  election  to  the 
offices  of  Mayor  and  Aldermen  of  N.  Y.  I  did 
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not  suppose  there  could  possibly  be  two  opin- 
ions among  the  law  members  of  this  court  upon 
the  question  presented  by  this  writ  of  error. 
until  I  found  the  contrary  to  be  the  case  dur- 
ing the  argument  here. 

Being  myself  perfectly  satisfied  that  the 
statutes  of  the  State  declaring  the  Mayor  and 
Aldermen  of  N.  Y.  to  be  judges  of  the  County 
Courts  of  that  city  and  county  were  notpn^r.1 
by  the  Legislature  in  violation  of  the  Constitu- 
tion. I  shall  vote  to  affirm  the  judgment  of  the 
Supreme  Court. 

By  Senator  Dixon.  It  is  conceded  that  the 
defendants  were  regularly  elected  to  the  of- 
fices of  Mayor  and  Aldermen,  and  legally  qual 
ifled  and  installed  as  such  ;  and  that  as  far  as 
the  Legislature  wascompetent  to  that  end,  the 
statutes  of  this  State,  2  R.  S.,  pp.  204,  215, 
216.  223,  have  clothed  them  with  all  the  judi- 
cial powers  which  they  claim.  The  Attorney- 
Gen.,  however,  maintains  that  these  statutory 
provisions  must  yield  [to  the  paramount  au- 
thority of  the  Constitution,  and  that  the  de- 
fendants are  not  such  judges,  inasmuch  as 
they  are  not  appointed  by  the  Governor,  and 
do  not  hold  their  offices  for  the  constitutional 
term. 

The  7th  section  of  the  4th  article  of  the  Con- 
stitution provides  that  "  the  Governor  shall 
nominate,  by  message,  in  writing  and,  with  the 
consent  of  the  Senate,  shall  appoint  all  judi- 
cial officers,  except  justices  of  the  peace;"  and 
the  6th  section  of  the  5th  article  provides  that 
"  judges  of  the  County  Courts  shall  hold  their 
offices  for  five  years,"  subject  to  removal,  etc. 
Can  the  defendants  rightfully  hold  the  offices 
of  judges  of  the  County  Courts,  having  been 
elected  by  the  people,  and  not  appointed  by 
the  Governor,  and  holding  their  offices  for  one 
year  only,  and  not  for  five  ? 

Since  the  defendants  claim  to  hold  for  a  less 
time  than  the  constitutional  term,  and  as  the 
greater  includes  the  less,  it  might  at  first  blush, 
seem  unnecessary  to  push  this  point;  but  with- 
out stopping  to  inquire  whether  it  was  not  an 
object  with  the  framers  of  the  Constitution  to 
4 1*]  give  more  efficiency  *and  stability  to  the 
administration  of  justice,  than  would  be  likely 
to  result  from  a  Bench  filled  with  new  judges 
once  a  year,  a  moment's  reflection  shows  us 
that  the  neccessary  operation  of  an  annual  ap- 
pointment is  to  eject  those  from  office  whose 
constitutional  term  of  five  years  has  not  ex- 
pired. The  defendants  point  us  to  the  annual 
election  as  the  source  of  their  authority  to  act 
as  judges,  and  they  cannot  at  the  same  time  re- 
quire us  to  presume  that  their  immediate  pred- 
ecessors, who  derived  office  from  the  same 
source,  had  held  their  offices  for  five  years. 
Granting,  then,  for  this  branch  of  the  argu 
ment,  that  judges  of  the  County  Courts  may 
be  elected  by  the  people,  yet  the  defendants 
are  usurpers,  inasmuch  as  they  assume  the 
functions  of  an  office  which  belongs  to  their 
predecessors,  who  still  remain  in  full  power, 
unless  there  be  something  in  the  case  which 
exempts  them  from  the  constitutional  provis- 
ion requiring  judges  of  the  County  Courts  to 
hold  their  offices  for  five  years. 

The  defendants  say  that  they  find  such  ex- 
emption in  usage,  ancient  charters,  and  in  the 
colonial  and  state  laws.  I  will  not  here  make 
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special  reference  to  these  several  sources  of 
power.  I  have  already  said  that  so  far  as  leg- 
islative authority  goes,  it  fully  sustain-,  the  de- 
fendants. This  remark  is,  however,  subject 
to  an  exception,  which  I  will  notice  hereafter. 

I  believe  it  is  not  seriously  insisted  that  the 
people  in  primary  assembly  convened  for  the 
purpose  of  settling  the  landmarks  of  their  gov- 
ernment, and  establishing  for  themselves  fun- 
damental rules  for  future  action,  are  n6t  su- 
preme in  power,  restricted  only  by  the  law  of 
God,  and  the  laws  of  nations  or  in  lieu  of  the 
latter,  in  our  case,  the  Constitution  of  the  U. 
8.  This  proposition  is  too  clearly  true  to  re 
quire  argument  to  establish  it.  I  shall,  there- 
fore, take  it  for  granted,  that  every  right,  priv- 
ilege, custom,  franchise  and  immunity,  held 
ana  enjoyed  by  the  inhabitants  of  the  City  of 
N.  Y.,  from  whatever  source  derived,  as  well 
as  those  of  the  people  in  other  parts  of  the 
State,  by  the  adoption  of  the  Constitution  of 
1821,  so  far  as  the  same  were  repugnant  to,  or 
not  in  accordance  with  it,  were  abrogated,  un- 
less expressly  reserved.  There  is  in  the  14th 
section  of  the  7th  *article  a  reservation  [*42 
of  certain  grants  or  charters  to  bodies  politic 
and  corporate.  But  this  exception,  especially 
when  read  in  connection  with  the  preceding 
section,  obviously  operates  only  upon  private 
grants,  and  such  matters  as  were  not  under 
the  control  of  legislative  authority,  and  has  no 
bearing  upon  the  distribution  of  political  pow- 
ers. Any  other  construction  would  bring  this 
section  into  irreconcilable  conflict  with  many 
other  parts  of  the  same  instrument ;  among 
which  I  will  cite  only  the  8th,  9th,  10th,  llth, 
13th  and  14  sections  of  the  4th  article,  making 
material  alterations  in  the  appointment  and 
tenure  of  office  in  the  most  important  offices  in 
the  City  of  N.  Y.  The  defendants'  claim  can, 
therefore,  rest  upon  nothing  antecedent  to  the 
Constitution. 

Who,  then,  are  judges  of  the  County  Courts, 
within  the  meaning  of  the  6th  section  above 
mentioned  ?  If  this  question  were  now  for  the 
first  time  propounded  in  this  court,  I  am  per- 
suaded it  would  meet  a  prompt  and  uniform 
answer  from  every  member— that  they  are  no 
other  than  the  judges  of  the  Courts  of  C.  P.  in 
the  several  counties  of  this  State.  If,  as  the 
Supreme  Court  think,  in  People  v.  Albany  C. 
P.,  19  Wend.,  27,  the  denomination  "  County 
Courts  "  embraces  the  Courts  of  General  Ses- 
sions of  the  Peace,  as  well  as  Courts  of  C.  P.; 
and  if,  as  the  same  court  think  in  the  case  un- 
der review,  the  denomination  "  judges  of  the 
County  Courts,"  means  all  those  persons  who 
are  authorized  by  law  to  sit  in  either  of  those 
courts  in  the  several  counties  of  this  State, 
why  have  not  justices  of  the  peace  been  held 
competent  to  discharge  the  powers  and  duties 
devolved  upon  that  class  of  officers  ?  Judges 
of  the  County  Courts  are  jointly  authorized  to 
hear  and  determine  complaints  against  physi- 
cians, 1  R.  S.,  449  ;  to  act  in  the  appointment 
and  removal  of  county  treasurers,  3  R.  S.,376, 
and  in  some  other  matters  ;  and  they  are  sev- 
ally  authorized  to  act  as  commissioners  of 
deeds,  1  R.  S.,  92  ;  to  take  affidavits  to  be  read 
in  courts  of  record,  2  R.  8.,  213  ;  to  act  on 
complaints  of  forcible  entry  and  detainer,  Id., 
418;  and  in  a  summary  manner  to  remove 
tenants  in  certain  cases,  Id.,  422.  Yet  whoever 
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surmised  that  justices  of  the  peace  were  com- 
43*]  petent  *to  any  of  these  powers?  But  if 
the  construction  of  the  Supreme  Court  is  to 
prevail,  they  are  equally  competent  as  the 
judges  of  the  Courts  of  C.  P. 

It  is  true  that  every  county  in  the  State  has 
within  it  a  variety  o"f  courts,  which  in  some 
sense  may  be  denominated  County  Courts; 
such  are  the  Circuit  Courts,  held  by  a  justice 
of  the  Supreme  Court,  or  circuit  judge;  Courts 
of  Oyer  and  Terminer,  held  by  the  same  and 
two  or  more  of  the  "county  judges"  (who 
may  be  justices  of  the  peace,  if  the  above  con- 
struction is  to  prevail);  Courts  of  General  Ses- 
sions of  the  Peace,  held  by  the  "county 
judges,"  or  any  three  of  them,  or  in  default  of 
that  number,  the  deficiency  to  be  made  up  by 
one  or  more  justices  of  the  peace  of  the  same 
•county,  so  that  there  be  at  least  one  judge,  and 
not  more  than  five  members  upon  the  Bench. 
If  we  are  to  apply  the  term  judges  of  the 
County  Courts  indifferently  to  the  judges  of 
the  Court  of  C.  P.,  and  to  justices  of  the  peace, 
this  last  provision  would  make  most  extraor- 
dinary reading,  and  I  commend  it  to  the  par- 
ticular attention  of  the  defendants.  All  these 
courts,  beside  the  Court  of  C.  P.,  are  required 
by  law  to  be  held  statedly  at  the  court-houses, 
in  the  several  counties  in  this  State,  and  may 
for  that  reason  be  denominated  County  Courts. 
Besides  these,  every  county  has  a  variety  of 
less  considerable  and  more  desultory  courts; 
as  Justices'  Courts,  and  Courts  of  Special  Ses- 
sions, held  by  justices  of  the  peace,  whose  ju- 
risdiction for  most  purposes  is  co-extensive 
with  the  county;  Surrogate's  Courts'  and 
courts  held  by  sheriffs  and  coroners;  all  these 
are  in  some  sense  County  Courts.  All  these 
magistrates,  however,  have  their  appropriate 
names,  and  none  of  them  are  known  in  the 
law  or  in  common  parlance,  as  county  judges, 
or  "  as  judges  of  the  County  Courts,"  except 
those  persons  commissioned  to  hold  the  Courts 
of  C.  P.  This  has  been  so  ever  since  we  had 
a  state  government.  In  the  Constitution  of 
1777,  by  sec.  24,  it  is  provided,  that  the  "first 
judge  of  the  County  Court  of  every  county, 
hold  his  office  during  good  behavior,  etc. 
The  25th  section  of  the  same  instrument  pro- 
vides, that  "the  first  judge  of  the  County 
Courts  in  the  several  counties  shall  not,  at  the 
same  time,  hold  any  other  office  except,"  etc. 
44*]  *The  28th  section  provides  that  "new 
commissions  shall  be  issued  to  judges  of  the 
County  Courts,  other  than  the  first  judge,  and 
to  justices  of  the  peace,  once  at  least  in  every 
three  years."  The  7th  section  of  the  4th  arti- 
cle of  the  Constitution  of  1821,  has  these  words: 
"Every  person  appointed  a  justice  of  the  peace 
shall  hold  his  office  for  four  years,  unless  re- 
moved by  the  County  Court,  for  causes  par- 
ticularly assigned  by  the  judges  of  the  said 
court."  Here  we  cannot  but  observe,  that  the 
Constitution  uses  the  singular  number,  "  the 
County  Court,"  designating  a  particular  court 
in  each  county,  as  notoriously  pre-eminent  and 
bearing  that  name,  and  designating  the  magis- 
trates who  hold  it,  as  "  the  judges  of  the  said 
court."  To  the  same  effect  in  the  quotation 
above  made,  the  old  Constitution  speaks  of 
"  the  first  judge  of  the  County  Court  of  every 
county."  In  the  Act  to  Regulate  the  Practice 
of  Medicine,  "the  judges  of  the  County  Court 
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are  authorized  to  hear  and  determine  charges 
against  any  physician."  1  R.  S.,  453.  So  in  the 
Act  for  the  Appointment  of  Commissioners  of 
Deeds,  "  the  judges  of  the  County  Court,"  are 
required  to  determine  by  rule  of  court,  etc. 
1  R.  S.,  92.  All  these  passages  were  overlooked 
by  the  learned  judge,  who  delivered  the  opin- 
ion of  the  court  in  this  case,  when  he  says, 
with  two  exceptions,"  1  Van  Schaack,  196,  sec. 
7,  and  Stat.  1821,  64,  sec.  1.  I  have  not  no- 
ticed any  statute  passed  either  before  or  since 
the  Revolution  which  speaks  even  incidentally 
of  the  "  County  Court." 

The  4th  article  of  the  Constitution  of  1821, 
sec.  9,  provides  that  district  attorneys  shall  be 
appointed,  and  may  be  removed  by  the  Coun- 
ty Courts.  I  am  aware  that  this  clause  of  the 
Constitution  has  met  with  a  construction  at 
the  hands  of  the  Supreme  Court  in  People  v. 
Albany  C.  P.,  19  Wend.,  27.  The  principal 
question  mooted  was,  whether  County  Courts 
in  this  clause,  embraced  more  than  one.  and 
what  court  or  courts;  and  the  result  was.  that 
it  meant  the  Courts  of  C.  P.  and  General  Ses- 
sions. The  learned  judge  who  delivered  the 
opinion  in  that  case  said:  "  The  obscurity  of 
the  clause  in  question  in  this  instrument,  arises 
out  of  the  fact,  that  certain  powers  have  been 
conferred  upon  the  County  Courts,  not  upon 
the  judges  of  the  County  Courts."  A  little 
*further  on,  he  says,  if  the  legislative  [*45 
construction  of  this  section,  1  R.  S. ,  108,  sec. 
15,  making  County  Courts  equivalent  to  judges 
of  the  County  Courts,  "  be  the  true  interpre- 
tation, it  would  avoid  all  difficulty."  "If 
thrown  upon  them  (the  judges),  then  all  of 
them,  the  five  judges,  must  meet  and  consult, 
though  a  majority  may  make  the  appoint- 
ment." What  judges  were  here  spoken  of? 
Why  beyond  all  doubt  the  first  judge  and  his 
four  associates,  who  ever  since  we  have  had  a 
State  Government,  have  been  appointed  in 
each  county,  except  the  City  and  County  of 
N.  Y.,  to  hold  the  Courts  of  C.  P.  therein,  and 
who  have  ever  been  and  still  are  known  in- 
differently by  the  names,  judges  of  the  Court 
of  C.  P.,  county  judges  and  judges  of  the 
County  Courts.  This  last  denomination  is 
probably  the  most  common  in  legislative  and 
popular  use,  and  is  the  one  adopted  by  the 
Constitution,  providing  that  they  shall  hold 
their  offices  for  five  years.  Had  this  reason- 
ing been  applied  to  the  case  before  us.  there 
would  have  been  an  end  to  it.  The  whole  mat- 
ter would  have  been  brought  to  an  easy  and 
safe  conclusion.  If  judges  of  the  County 
Courts  was  a  phrase  so  definite  and  satisfac- 
tory as  "to  avoid  all  difficulty  "  in  that  case, 
why  should  so  much  doubt  and  uncertainty 
rest  upon  it  here?  The  only  doubt  in  that 
case  was,  what  was  meant  by  County  Court; 
there  was  none  as  to  who  were  the  judges  of 
the  County  Courts.  This  is  the  doctrine  main- 
tained by  the  people  in  this  case,  and  all  that 
is  needed  to  entitle  them  to  judgment;  for  con- 
ceding the  correctness  of  the  rule,  that  the 
same  word  or  phrase  may  be  construed  differ- 
ently in  different  parts  of  the  same  instrument 
according  to  the  subject-matter  in  hand;  if 
judges  of  the  County  Courts  as  connected  with 
the  appointment  and  removal  of  district  attor- 
neys, means  judges  of  the  Court  of  C.  P., then 
a  fortiori,  should  the  same  designation  mean 
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the  same  thing,  when  used  in  the  abstract,  and 
merely  for  the  purpose  of  declaring  the  tenure 
of  office?  District  attorneys  are  officers  of 
courts  having  criminal  jurisdiction,  and  not  of 
the  Court  of  C.  P..  and  there  is  fitness  and 
analogy  in  permitting  courts  to  appoint  and 
remove  their  own  officers;  and  while  in  the 
46*]  case  alluded  to,  this  *was  the  prevail- 
ing consideration  which  led  the  court  to  the 
conclusion,  that  the  General  Sessions  was  em- 
braced by  the  term,  in  that  instance,  it  is  not 
easy  to  see  why  the  Court  of  Oyer  and  Termi- 
ner  was  not  included  also.  Yet  I  am  not  in- 
clined to  find  fault  with  that  decision.  It  is 
sufficient  for  our  present  purpose,  that  it  shows 
that  at  that  time,  judges  of  the  County  Court 
was  a  term  of  no  equivocal  import. 

It  is  true,  that  neither  of  the  Constitutions 
adopted  by  this  State  attempted  to  organize 
County  Courts,  except  so  far  as  to  regulate  the 
tenure  of  office  and  mode  of  appointment  of 
the  judges.  They  found  County  Courts  in  full 
operation,  and  as  they  had  heretofore  been 
found  useful,  they  evidently  contemplated  a 
necessity  for  them  in  all  future  time.  The 
f  ramers  of  both  Constitutions  contented  them- 
selves with  providing  judges  for  those  courts, 
and  trusted  to  the  Legislature  the  definition.of 
their  powers.  They  knew  that  the  judiciary 
was  one  of  the  grand  pillars  upon  which  the 
great  edifice,  they  were  engaged  in  erecting, 
must  depend  for  stability  and  usefulness.  In 
view  of  the  importance  of  a  faithful  and  able 
administration  of  justice,  while  they* made 
most  officers  elective  by  the  people,  they 
thought  proper  to  hedge  about  the  principal 
altars  of  justice,  and  defend  them  from  the 
fluctuations  incident  to  popular  elections,  and 
to  give  to  them  a  degree  of  stability  and  per 
manency.  It  is  observable,  that  the  degree  of 
permanency  was  in  proportion  to  the  dignity 
and  importance  of  the  courts.  Thus  chancel- 
lors and  judges  of  the  Supreme  Court,  were  to 
hold  their  offices  to  a  period  when  it  was  sup- 
posed that  the  infirmities  of  age  would  dis- 
qualify them  for  their  duties,  and  the  term  of 
office  for  county  judges  was  fixed  at  five  years 
and  for  justices  of  the  peace  at  four.  The 
amendment  making  justices  elective  retains 
the  term  of  four  years.  No  constitutional  pro- 
vision in  this  State  has  ever  placed  a  judicial 
officer  of  any  grade  on  so  sandy  a  foundation 
as  an  annual  election. 

It  is  supposed,  that  because  the  Constitution 
did  not  organize  the  County  Courts,  by  which 
I  suppose  is  meant,  declaring  their  jurisdiction, 
number  of  judges  and  terms,  that  it  was  com- 
petent for  the  Legislature  to  erect  as  many 
County  Courts  as  it  pleased,  and  with  such 
47*1  jurisdiction  and  tenure  of  *office  as  it 
should  think  proper,  and  that  the  "judges  of 
the  County  Courts  "  provided  by  the  Constitu- 
tion, might  or  might  not  be  employed  in  hold- 
ing such  courts  at  the  option  of  the  Legisla- 
ture. Novel  and  extraordinary  as  this  propo- 
sition may  seem,  it  is  that  upon  which  the 
court  repose,  and  without  which,  as  it  appears 
to  me,  this  judgment  cannot  stand.  It  there- 
fore deserves  particular  attention.  Let  us  ex- 
amine it  a  little  in  detail. 

Suppose  the  Legislature  of  1822,  to  whom 
the  people  handed  over  their  new  Constitution 
to  be  carried  into  effect,  had  been  dissatisfied 
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with  its  provisions  in  relation  to  County  Courts, 
and  had  undertaken  to  improve  upon  the  plan, 
by  putting  these  courts  into  the  hands  of  j  udges, 
appointed  by  joint  ballot  of  the  two  Houses, 
and  to  hold  during  pleasure.  Or  suppose,  that 
after  organizing  the  courts  of  C.  P.  by  de- 
claring their  jurisdiction,  terms,  etc.,  the  Leg- 
islature had  made  a  law,  declaring  the  super- 
visors in  each  county  to  be  judges  of  the 
County  Courts,  and  requirine  them  to  hold  the 
Court  of  C.  P.  in  conjunction  with,  or  exclu- 
sion of,  the  judges  of  the  County  Courts,  pro- 
vided by  the  Constitution;  and  that  the  com- 
missioners of  high  ways  should  hold  theGener 
al  Sessions  of  the  Peace.  If  such  laws  would 
be  valid,  then,  indeed,  is  the  Constitution  a 
shadow  without  substance,  words  without 
meaning — a  man  of  straw  upon  the  watch  tow- 
er of  freedom;  and  all  our  confidence  in  it  as  a 
bulwark  against  legislative  encroachments  or 
waywardness  is  an  idle  dream.  Yet  how  would 
such  laws  differ  in  principle  from  those  which 
declare,  "the  Mayor  and  Aldermen  of  the  City 
and  County  of  New  York,  to  be  judges  of  the 
Court  of  C.  P.  in  and  for  the  City  and  County 
of  New  York?"  If  there  be  a  difference,  it 
must  be  found  in  something  which  distinguish- 
es the  City  and  County  of  N.  Y.  from  the  oth- 
er counties  in  the  State.  I  have  already  dis- 
cussed this  point  summarily,  but  inasmuch 
as  it  is  a  controlling  one  in  the  case,  perhaps  it 
ought  to  be  examined  a  little  more  minutely. 
The  courts  of  the  City  of  N.  Y.  had  their  or- 
igin in  Royal  grants  from  the  British  Crown, 
the  last  of  which  bears  date  in  1730.  From 
that  time  up  to  the  period  of  *the  Rev-  [*48 
olution,  these  courts  were  at  the  instance  of 
the  corporation,  the  subject  of  frequent  modi- 
fication by  the  colonial  Legislature.  In  1?77, 
the  first"  State  Constitution  was  formed.  In 
this,  the  City  Courts  were  recognized  and  sanc- 
tioned without  any  material  alterations.  From 
that  time  up  to  the  year  1822,  these  courts  were 
the  subject  of  frequent  state  legislation,  until 
in  the  language  of  Chancellor  Kent,  by  a  series 
of  affirmative,  cumulative  and  other  statutory 
regulations,  their  original  organization  and 
character  became  entirely  changed,  although 
they  still  remained  municipal  courts  and  re- 
tained their  original  names.  In  1821.  Slat,  of 
that  year,  p.  64,  was  passed  the  Act  which  pro- 
vided "that  the  Court  of  C.  P.,  called  the  May- 
or's Court,  of  the  said  city,  shall  be,  from  and 
after  the  first  day  of  April  next,  the  Court  of 
C.  P.  or  County  Court  of  the  City  and  County 
of  N.  Y,"  etc.  This,  by-the-by,  being  one  of 
several  instances  in  which  we  have  the  sanc- 
tion of  the  Legislature  to  the  proposition,  that 
C.  P.  and  County  Court  are  synonymous,  and 
used  indifferently  for  each  other.  The  pream- 
ble to  this  Act  shows  that  it  was  passed  on  the 
petition  of  the  Mayor,  Aldermen  and  Common- 
alty, and  this  Act  for  the  first  time  established 
County  Courts  by  name  in  the  City  of  N.  Y., 
and  the  new  Courts  of  C.  P.  and  General  Ses- 
sions of  the  Peace,  by  a  new  organization  as 
well  as  a  new  name,  effectually  superseded  the 
old;  and  all  former  grants  and  legislation  on 
the  subject  were  substantially  merged.  By 
these  acts  of  legislation,  the  Corporation  should 
be  concluded:  1.  Because  they  were  passed  at 
their  instance,  which  makes  them  binding  in 
the  nature  of  contracts  or  estoppels.  2.  Because 
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they  are  the  distribution  of  judicial  and  other 
political  powers  which  are  not  the  subjects  of 
vested  rights  or  individual  or  corporate  prop- 
erty, except  temporarily,  and  always  remain  at 
the  disposal  of  the  State.  When,  therefore.the 
new  Constitution  was  set  in  metion,  it  met 
with  no  peculiar  obstacles  in  the  City  of  N.  Y. 
It  did  not  find  its  way  blocked  up  "by  vested 
rights  and  royal  charters.  It  there  and  in  every 
county,  found  County  Courts  in  operation 
under  the  old  Constitution  and  subsequent 
statutes.  It  virtually  said  to  the  Legislature:  go 
49*]  *and  enjoy  your  subordinate  courts  as 
heretofore,  or  remodel  them  at  pleasure,  with 
this  restriction  only:  whether  you  continue  the 
old,  or  form  new  courts,  their  course  of  pro- 
ceeding must  be  according  to  the  common  law, 
and  they  must  be  held  by  magistrates  (other 
than  justices  of  the  peace),  appointed  by  the 
Governor  and  Senate,  and  whatever  County 
Courts  you  establish,  must  be  held  by  judges 
whose  term  of  office  is  five  years.  The  City  and 
County  of  N.  Y.  has  thus  far  held  off  .claiming 
the  privilege  of  electing  a  portion  of  her  county 
judges  every  year.  Whether  the  Constitution 
or  this  custom  is  to  prevail,  depends  upon  the 
result  of  this  suit. 

It  is  said  that  the  doctrine  maintained  by 
this  information  runs  counter  to  the  construc- 
tion given  to  the  Constitution  of  1777,  and  the 
whole  course  of  legislation  under  it;  and  the 
statutes  authorizing  assistant  justices  to  hold 
seats  upon  the  Bench  of  the  C.  P.,  and  justices 
of  the  peace  to  sit  in  Courts  of  General  Ses- 
sions of  the  Peace,  are  cited  to  prove  this  prop- 
osition. Abuses  and  misconstructions  in  fun- 
damental law  are  not  to  prevail  when  discov- 
ered, merely  because  they  are  ancient.  But 
what  were  the  objections  to  those  laws?  The 
old  Constitution  provided  that  judges  of  the 
County  Courts  and  justices  of  the  peace  should 
be  appointed  by  the  Council,  and  with  the  ex- 
ception of  the  first  judge,  that  they  should  re- 
ceive new  commissions  once  at  least  every 
three  years.  These  are  the  only  constitutional 
provisions  ^bearing  on  the  point;  the  mode  of 
appointment  and  tenure  of  office  being  the 
same  in  the  judges  and  justices,  and  assistant 
justices  being  what  their  name  imports,  a  cer- 
tain number  of  justices  of  the  peace  selected  in 
each  county  to  aid  the  Courts  of  C.  P.  These 
commissions,  issued  by  the  Governor,  in  terms 
authorized  them  to  sit  as  judges  in  the  Courts 
of  C.  P.,  and  the  commissions  of  justices  in 
like  manner  expressly  made  them  judges  of  the 
Court  of  General  Sessions.  The  justices  and 
assistant  justices,  therefore,  had  every  consti- 
tutional qualification  of  judges  of  the  respect- 
ive courts  in  which  they  sat.  Where,  then,  is 
the  analogy  between  the  two  cases?  There  is 
none,  unless  it  be  found  in  names.  Now,  the 
5O*]  objection  to  the  defendants  acting  *as 
judges  of  the  County  Courts  is  not  that  they 
are  called  Mayor  and  Aldermen.  If,  like  the 
justices  and  assistant  justices  under  the  old 
Constitution,  they  were  commissioned  as  judges 
as  the  present  Constitution  requires,  and  held 
their  offices  for  five  years,  there  could  be  no 
objection  to  their  acting  as  such, although  they 
continued  to  be  called  Mayor  and  Aldermen. 
Till  they  can  show  such  commissions,  the  anal- 
ogy fails,  and  with  it,  in  my  opinion,  their  ti- 
tle to  the  offices.  I  think  the  laws  in  question 
WEND.  25. 


are  unconstitutional  and  void,  inasmuch  as 
they  attempt  to  throw  the  office  of  judges  of 
the  County  Courts  upon  a  class  of  officers  who 
are  elected  annually  and  cannot  hold  for  the 
constitutional  term. 

Having  arrived  at  this  conclusion,  it  is  un- 
necessary for  me  to  pursue  the  other  branch  of 
the  argument  at  great  length.  I  cannot  for- 
bear, however,  a  slight  notice  of  it.  The  in- 
quiry is  whether  the  defendants  are  judicial 
officers.  If  they  are,  they  hold  in  violation  of 
the  7th  section  of  the  Constitution,  inasmuch 
as  they  are  not  appointed  by  the  Governor, but 
elected  by  the  people.  The  Supreme  Court  say 
that  they  are  not  judicial  but  legislative  and 
executive  officers  with  "certain  judicial  pow- 
ers cast  upon  them."  The  word  "mayor," 
anciently  "meyr,"  comes  from  the  British  verb 
"Miret,"  custodire,  to  guard  or  protect,  or  from 
the  old  English  word  "Maier,"  potestas,  pow- 
er or  authority.  See  Tomlin's  and  Jacob's 
Law  Dictionaries.  The  word  "alderman"  is 
synonymous  with  "seignior. "/d  These  deriva- 
tions tend  to  show  that  the  offices  of  Mayor 
and  Aldermen  were  originally  not  merely  in 
name,  but  in  fact,  executive  and  legislative, 
and  not  judicial.  They  were  such  as  the  ne- 
cessities of  a  growing  town  first  required.  I 
think  the  history  of  the  cities  of  this  State 
will,  generally,  if  not  uniformly  show  that 
their  mayors  and  aldermen  were  not  origi- 
nally clothed  with  judicial  powers.  It  is  at  a 
more  advanced  period  of  their  population  and 
business  that  the  ordinary  tribunals  of  justice 
are  found  inadequate  to  the  discharge  of  all 
their  duties.  The  excess  must  now  be  thrown 
somewhere,  and  in  casting  about  for  proper 
repositories,  it  has  been  thought  meet  in  many 
instances  (N.  Y.  being  one)  to  cast  it  upon  the 
Mayor  and  Aldermen  as  a  body  of  good  men 
already  called  together,  although  *for  [*5 1 
different  purposes,  and  to  erect  them  into  a 
court  of  justice.  They  are  not  selected  because 
they  are  any  better  qualified  than  other  men  of 
equal  intelligence  and  probity,  but  because 
they  are  more  easily  erected  into  a  court.  Did 
the  circumstance  of  their  having  been  elected 
Mayor  and  Aldermen  already  half  mold  them 
into  judges,  so  that  apprentices  could  finish 
the  job,  when  the  entire  work  would  have  re- 
quired a  master's  hand?  Or,  without  figure,  can 
the  Legislature  commission  a  body  of  men  to 
hold  a  Court  of  C.  P.  in  and  for  the  City  of  N. 
Y.,  because  those  met  happened  to  be  elected 
Mayor  and  Aldermen  of  that  city,  when  with- 
out such  election,  such  commission  must  have 
come  from  the  Governor  and  Senate?  It  can- 
not be  supposed  that  laws  having  a  prospect- 
ive operation  like  those  under  consideration, 
professing  to  make  judges  in  advance  of  all 
persons  who  should  thereafter  be  elected  May- 
or or  Aldermen,  are  more  unexceptionable 
than  a  like  law  adapted  to  a  particular  case. 

It  appears  to  be  conceded  that  the  Legisla- 
ture could  not  now,  for  the  first  time,  confer 
judicial  powers  upon  an  officer  not  appointed 
by  the  Governor  and  Senate  and,  to  my  mind, 
by  that  concession  the  whole  argument  is 
yielded,  for  the  Constitution  no  more  sanc- 
tioned the  tenure  by  which  the  Mayor  and 
Aldermen  held  their  j'udicial  powers  at  the 
time  of  its  creation,  than  it  did  that  by  which 
the  first  judge  in  each  county  held  his.  If  al- 
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dermen  can  hold  on  because  they  are  not 
named  in  the  Constitution,  so  for  the  like  rea- 
son may  a  first  judge  hold  on  to  the  age  of  60 
years. 

Again ;  it  is  said  that  if  the  Mayor  and  Alder- 
men are  judicial  officers  within  the  meaning  of 
the  7th  section,  so  are  the  Governor,  Secretary 
of  State,  Comptroller,  Treasurer,  Atty-Gen., 
Surveyor-Gen.,  Senators,  sheriffs,  coroners, 
county  clerks,  commissioners  of  deeds  and 
of  highways,  canal  commissioners,  fence  view- 
ers and  members  of  courts-martial.  In  com- 
mon parlance,  none  of  these  are  judicial  of- 
ficers. Most  of  them  are  especially  provided 
for  in  the  Constitution,  and  not  one  of  the  res- 
idue is  ever  in  common  or  technical  language 
called  judicial.  The  temporary  duties  of  a 
member  of  a  court-martial,  no  more  constitute 
a  person  a  judicial  officer  than  do  those  of  an 
arbitrator.  But  that  a  judge  of  the  Court  of 
52*]  *C.  P.  is  not  a  judicial  officer,  because 
at  the  same  time  he  happen  to  hold  another  of- 
fice; as  supervisor,  town  clerk  or  alderman,  is 
to  me  paradoxical. 

The  protection  which  the  defendants  seek 
from  the  15th  section  of  the  4th  article,  declar- 
ing that  all  officers  theretofore  elected  by  the 
people  shall  continue  to  be  so.is  illusory.  Alder- 
men had  been  elected  by  the  people,  but  judges 
of  the  County  Courts  were  by  the  old  Consti- 
tution appointed  by  the  Council.  This  argu- 
mentstands  upon  the  same  groundless  assump- 
tion as  the  last,  to  wit:  that  judicial  powers 
were  inherent  in  the  offices  of  mayor  and  alder- 
men. We  have  seen  the  converse  of  this  to  be 
true,  and  so  the  practice  under  the  old  charters 
and  colonial  laws  admitted.  In  those  days, 
mayors  and  aldermen  did  not  claim  a  right  to 
sit  as  judges  in  courts  by  virtue  of  their  ap- 
pointment and  election  to  the  offices  of  mayor 
and  aldermen  alone.  If  they  did  not  receive 
separate  commissions,  they  were  sworn  as  to 
each  office  distinctly,  faithfully  to  perform  the 
duties  of  mayor  or  aldermen,  and  also  faith- 
fully to  peform  the  duties  of  a  justice  of  the 
peace.  Kent,  Notes,  79,  80.  Now  it  appears  by 
the  case,  that  the-  defendants  were  sworn  as 
Mayor  and  Aldermen,  but  it  does  not  appear 
that  they  were  sworn  as  judges  or  justices  ; 
yet  they  admit  that  they  have  acted  and  claim 
the  right  to  act  as  judges  of  the  Court  of  C.  P. , 
and  of  the  General  Sessions  of  the  Peace,  in 
and  for  the  City  and  County  of  N.  Y.  They 
make  title  not  as  Mayot  and  Aldermen  with 
certain  judicial  powers  cast  upon  them,  but  as 
judges  of  the  "courts,"  not  only  in  fact,  but 
in  name.  Judges  of  County  Courts  are  required 
to  make  and  file  their  oaths  of  office  with  the 
clerks  of  the  counties  where  they  respectively 
reside.  1  R.  S.,  110.  And  if  they  enter  upon 
the  duties  of  their  offices  without  first  having 
taken  such  oaths,  they  are  guilty  of  a  mis- 
demeanor, and  their  offices  are  forfeited.  1 
R.  S.,  111.  I  think,  therefore,  the  defend- 
ants are  devested  under  this  law,  conceding 
their  appointments  to  have  been  valid. 

In  every  aspect  in  which  I  can  view  this 
case,  I  consider  the  people  entitled  to  judg- 
ment, and  that  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

53*]  *By  Senator  Edwards.  It  is  evident 
that  the  Mayor  and  Aldermen  of  the  City  of 
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N.  Y.  were  judges  of  the  County  Courts  of  the 
City  and  County  of  N.  Y.  at  the  time  of  the 
adoption  of  the  Constitution  of  1821,  and  had 
been  so  for  a  long  time  previous.  This  author 
ity  wa«  conferred  upon  them  by  the  charters  of 
the  City  of  1B86  and  1730,  and  the  Acts  of  the 
Legislature  of  1787,  1797  and  1821;  and  the  im- 
portant question  before  this  court,  appears  to 
be  whether  the  amended  Constitution  of  1821, 
has  abrogated  or  taken  from  them  any  of  these 
powers. 

It  is  contended  on  the  part  of  the  people,- 
that  the  manner  in  which  and  the  term  for 
which  the  Mayor  and  Aldermen  are  elected,  is 
not  in  conformity  to  the  provisions  of  the  Con- 
stitution, providing  for  the  appointment  of 
judges  of  the  County  Court,  or  Court  of  C.  P. 
(which  are  synonymous),  and  that,  therefore, 
they  cannot  act  in  that  capacity,  and  the  Atty- 
Gen.  principally  relies  upon  the  7th  section  of 
the  4th  article  of  the  Constitution,  which  de- 
clares that  "The  Governor  shall  nominate,  by 
message,  in  writing,  and  with  the  consent  of 
the  Senate  shall  appoint  all  judicial  officers  ex- 
cept justices  of  the  peace,"  etc.,  and  upon  the 
6th  section  of  the  5th  article,  which  ordaina 
that  "Judges  of  the  County  Courts  shall  hold 
their  office  for  five  years,  but  may  be  removed 
by  the  Senate,  on  the  recommendation  of  the 
Governor,  for  causes  to  be  stated  in  -such 
recommendation. " 

The  question  then  very  naturally  arises, 
whether  the  Mayor  and  Aldermen,  vested  as 
they  were  with  certain  judicial  powers,  were 
such  officers  as  the  framers  of  the  Constitution 
had  in  view,  when  they  declared  the  manner  in 
which  all  judicial  officers  should  be  appointed. 
I  cannot  believe  that  under  this  general  term, 
"all  judicial  officers,"  they  intended  that  every 
officer  who  should  perform  a  judicial  act 
should  be  thus  appointed.  I  am  inclined  to  be- 
lieve they  intended  to  comprehend  those  who 
were  appointed  to  judicial  stations,  and  who,  in 
common  parlance.were  termed  judicial  officers. 
They  must  be  presumed  to  have  known  that 
the  Mayor  and  Aldermen  were  then  authorized 
to  perform  certain  judicial  acts,  because  this 
authority  was  given  to  them  by  charter  and  the 
public  Acts  of  the  Legislature.  Knowing  this 
fact,  *therefore,  had  they  designed  to  [*54 
supersede  that  authority  by  the  7th  section  of 
the  4th  article  of  the  Constitution,  would  they 
not  have  said  so  in  express  terms?  would  they 
have  left  it  to  a  doubtful  inference?  As  well 
might  it  be  contended,  that  under  the  old  Con- 
stitution, the  offices  of  mayor  and  aldermen 
were  municipal  offices,  and  that  no  Acts  of  the 
Legislature  could  authorize  these  officers  to  act 
as  judges,  because  they  were  not  appointed  by 
the  Council  of  Appointment,  and  did  not  hold 
their  offices  during  good  behavior. 

But  the  framers  of  the  Constitution  have  not 
only  not  taken  from  them  in  express  terms  the 
power  they  then  possessed  to  perform  certain 
judicial  acts,  but  it  appears  to  me  they  intend- 
ed to  confirm  that  power.  In  the  13th  section 
of  the  7th  article  of  the  Constitution,  it  is  said 
"that  all  such  Acts  of  the  Legislature  of  this 
State,  as  are  now  in  force,  shall  be  and  con- 
tinue the  law  of  this  State,  subject  to  such  al- 
terations as  the  Legislature  shall  make  con- 
cerning the  same.  But  all  such  parts  of  the 
common  law,  and  such  of  the  said  Acts  or 
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parts  thereof,  as  are  repugnant  to  this  Consti- 
tution, are  hereby  abrogated."  Now,  unless 
the  Acts  conferring  judicial  powers  upon  the 
Mayor  and  Aldermen  are  repugnant  to  the 
Constitution,  they  are  not  void.  It  appears  to 
me, also, that  the  Acts  authorizing  these  officers 
to  perform  certain  judicial  acts,  do  not  consti- 
tute them  judicial  officers  within  the  meaning 
and  intent  of  the  Constitution  and,  therefore, 
the  Acts  are  not  repugnant  to  the  Constitution, 
and, consequently, are  not  abrogated  by  it.  These 
officers  are  as  they  were  before  the  adoption  of 
the  Constitution,  elective  officers,  with  certain 
judicial  powers  attached  to  their  offices.  By 
virtue  of  the  authority  given  them,  they  had  be- 
come ex  officio  judges  of  the  County  Courts  for 
the  City  and  County  of  N.  Y. ;  and  while  le- 
gally vested  with  this  authority  as  a  part  of  the 
duties  of  their  offices,  the  Constitution  comes 
in,  and  by  the  15th  section  of  the  4th  article 
declares,  that  all  officers  heretofore  elective  by 
the  people  shall  continue  to  be  elected.  What 
were  the  offices  of  Mayor  and  Aldermen  as 
theretofore  elected  by  the  people?  They  were 
not  only  officers  of  the  police,  but  were  vested 
with  the  powers  of  judges  of  the  County 
Courts  of  the  City  and  County  of  N.  Y. ;  and 
55*]  *this  was  a  constituent  part  of  their  of- 
fices. Is  it  possible  that  the  framers  of  the 
Constitution  intended  to  reserve  to  the  people 
the  right  to  elect  all  such  officers  as  theretofore 
were  elective,  and  deprive  the  officers  of  a  con- 
stituent part  of  the  powers  and  duties  of  their 
offices?  Having  left  the  powers  of  these  officers 
undefined,  the  fair  inference  is,  that  they  de- 
signed to  leave  the  office  what  it  had  been  ; 
possessing  the  like  powers,  and  subject  in  like 
manner  to  legislative  provisions.  I  cannot  be- 
lieve the  framers  of  the  Constitution  intended 
to  reserve  to  the  people  the  right  to  elect  these 
officers  and  yet  deprive  the  latter  of  one  half 
of  their  powers. 

Again  ;  the  authority  conferred  upon  these 
city  officers  to  sit  in  these  courts  as  members 
thereof  was  expressly  given  by  the  city  char- 
ter, and  constituted  one  of  the  important  rights 
conferred  upon  the  citizens  of  N.  Y.  by  that 
instrument,  to  wit :  the  right  to  elect  certain 
officers,  who  should  have  the  power,  ex  officio, 
to  perform  certain  judicial  duties  ;  and  by  the 
14th  section  of  the  7th  article  of  the  Constitu- 
tion these  rights  are  reserved.  In  this  section 
it  is  expressly  declared  that  nothing  contained 
in  the  Constitution  shall  annul  any  charters  to 
bodies  politic  and  corporate,  made  before  Oct. 
14,  1775,  or  shall  affect  any  such  grants  or 
charters  since  made  by  the  State  or  persons  act- 
ing under  its  authority.  How,  therefore,  can 
we  say  that  these  city  officers  cannot  act  ju- 
dicially as  members  of  the  Courts  of  C.  P.  ex 
officio,  without  taking  away  an  important  char- 
ter right,  which  the  framers  of  the  Constitu- 
tion have  declared  shall  not  be  affected  ?  In 
my  opinion  it  is  not  possible  to  do  so  without 
violating  both  the  city  charter  and  the  Consti- 
tution. If  these  views  are  correct,  it  is  unnec- 
cessary  to  examine  the  6th  section  of  the  5th 
article  of  the  Constitution,  limiting  the  term  of 
judicial  offices,  as  these  officers  are  not  em- 
braced within  its  provisions.  But  the  Atty- 
Gen.  supposes  he  is  borne  out  in  his  construc- 
tion of  the  Constitution  by  the  case  of  Com.  v. 
Collins,  8  Watts,  340,  and  also  by  the  opinion 
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of  Judge  Story  in  an  ex  parte  case  in  1  Gall., 
341.  The  case  of  Com.  v.  Collins  forms  no 
precedent  binding  on  thistxmrt,  *nor  is  [*56 
its  analogy  to  the  case  under  review  such  as  to 
entitle  it  to  the  weight  of  authority.  The  com- 
mission under  which  Collins  claimed  to  hold 
his  office  as  presiding  judge  was  granted  sub- 
sequent to  the  adoption  of  the  amended  Con- 
stitution of  the  State  of  Pa.,  which  provided 
for  the  appointment  and  duration  of  the  office 
he  held  ;  but  as  it  was  not  granted  according 
to  any  of  its  provisions,  it  was  held  void.  Not 
so  in  this  case,  if  I  am  right  in  considering  the 
term  "  all  judicial  officers"  as  not  embracing 
that  class  of  elective  officers  who  had  pre- 
viously been  vested  with  certain  judicial  pow- 
ers for  a  limited  time,  ex  officio;  and  also,  if  I 
am  right  in  the  construction  I  have  given  to 
the  saving  clause  of  the  Constitution.  Nor 
does  the  opinion,  or  rather  dictum,  as  it  may 
more  properly  be  termed,  of  Judge  Story,  in 
Gallison,  sustain  the  doctrine  the  Atty-Gen.  is 
forced  to  contend  for  to  maintain  the  ground 
he  assumes.  He  says :  "Although  I  am  satis- 
fied that  the  Legislature  may  at  will  give  or 
take  away  the  jurisdiction  of  the  Circuit  or 
District  Courts,  yet  I  entertain  extreme  doubts 
whether  the  Legislature  can  constitutionally 
impose  upon  a  judge  of  the  Supreme  Court  of 
the  U.  S.  the  authority  or  duty  to  hold  a  Dis- 
trict Court.  There  is  a  great  difference  in  giv- 
ing a  new  jurisdiction  to  a  court  of  which  a 
judge  is  a  member,  and  appointing  him  pro 
hoc  vice  to  a  new  office;  and  I  do  not  perceive 
any  sound  distinction  between  an  appointment 
to  a  new  office  and  an  appointment  to  perform 
the  duties  of  another  office,  while  it  remains  a 
separate  and  distinct  office."  Here  it  is  not 
contended,  on  the  part  of  the  Corporation, 
that  the  Mayor  and  Aldermen  are  appointed  to 
a  new  office,  or  that  they  are  appointed  to  per- 
form the  duties  of  another  office  while  it  re- 
mains separate  and  distinct;  but  it  is  contend- 
ed that  they  had  this  power  before  the  adop- 
tion of  the  Constitution,  and  that  it  was  an 
incident  to  their  offices,  as  a  part  of  the  duties 
they  were  bound  to  perform;  and  the  question 
is,  whether  the  Constitution  has  taken  away 
those  powers,  and  thereby  rendered  that  por- 
tion of  the  charter  of  the  city,  and  the  several 
Acts  of  the  Legislature  regulating  the  jurisdic- 
tion of  these  officers,  void;  and,  also,  whether 
all  the  Acts  passed  subsequently  to  the  Consti- 
tution, regulating  theflj*jurisdiction,  are[*57 
also  void.  When  the  opinion  of  Judge  Story 
is  applied  to  these  points,  instead  of  strength- 
ening the  position  taken  by  the  Atty-Gen.,  it 
will  be  found  to  militate  against  him;  for  he 
says  expressly  that  he  is  well  satisfied  that  the 
Legislature  may  at  will  give  or  take  away  the 
jurisdiction  of  the  Circuit  or  District  Courts — 
clearly  conceding  that  to  regulate  the  jurisdic- 
tion of  an  officer  is  legitimately  the  subject  of 
legislation.  This  I  apprehend  to  be  the  true 
rule  in  all  cases  where  the  Constitution  has  not 
prescribed  the  jurisdiction  of  the  officer  in  ex- 
press terms.  In  the  case  under  review  the 
Mayor  and  Aldermen  were,  ex  officio,  judges  of 
the  County  Courts  for  the  time  being.  The 
Constitution  does  not,  in  express  terms,  take 
from  them  powers  which  then  appertained  to 
their  offices;  nor,  in  my  view,  do  it  does  so  by 
implication;  nor  does  it  anywhere  prescribe  the 
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jurisdiction  of  the  judges  of  the  County  Courts 
It.  has,  therefore,  left  the  subject  of  jurNdir- 
tion  to  the  Legislature,  which  may  regulate  it 
at  its  pleasure.  Hence  I  infer  it  may  enlarge 
or  limit  the  judicial  power  of  the  Mayor  and 
Aldermen,  as  may  bo  deemed  expedient,  sub 
ject,  however,  to  the  rights  secured  by  the  city 
charter;  that  the  several  Acts  of  the  Legisla 
ture  passed  since  the  adoption  of  the  amended 
Constitution,  affecting  their  jurisdiction,  are 
valid;  and  that  the  Mayor  and  Aldermen  are 
not  wrongfully  exercising  the  powers  con- 
ferred upon  them,  but  are  in  the  rightful  and 
lawful  exercise  of  their  legitimate  duties.  I 
am.  therefore,  for  affirming  the  judgment  of 
the  Supreme  Court. 

By  Senator  Hull.  The  only  question  in  this 
case",  is  whether,  in  virtue  of  their  offices  as 
Mayor  and  Aldermen,  the  defendants  in  error 
are  legally  judges  of  the  County  Court  for  the 
City  and  County  of  N.  Y.  In  presenting  my 
views  upon  this  question,  I  do  not  intend,  nor, 
If  I  were  able,  do  I  deem  it  necessary,  to  fol- 
low the  learned  counsel  who  argued  the  cause 
through  the  various  illustrations  and  argu 
ments  which  they  have  brought  to  their  aid. 

The  case  seems  to  me  to  turn  upon  a  few 
plain  principles,  upon  which  I  feel  it  to  be  my 
58*]  duty  to  state  briefly  the  reasons  *which 
have  brought  me  to  the  conclusion  at  which  I 
have  arrived.  I  do  this  because  upon  a  great 
constitutional  question  like  the  present  I  de- 
sire to  stand  responsible  for  no  other  opinions 
than  such  as  have  produced  a  deliberate  con- 
viction in  my  own  mind  as  to  the  correct  de- 
cision of  the  cause. 

The  7th  section  of  the  4th  article  of  the  Con- 
stitution of  this  State  provides  that  the  Gov- 
ernor shall  nominate  by  message,  in  writing, 
and,  with  the  consent  of  the  Senate,  shall  ap- 
point all  judicial  officers  except  justices  of  the 
peace,  for  whose  appointment  provision  is 
made  by  an  amendment  subsequently  adopted 
in  due  form,  making  them  eligible  by  the 
people. 

This  amendment,  it  is  conceded,  applies  only 
to  justices  of  the  peace  in  all  the  counties  ex- 
cept the  City  and  County  of  N.  Y.,  who  are 
the  only  elective  judicial  officers  contemplated 
by  the  Constitution,  if  we  except  the  Lieuten- 
ant-Governor  and  Senators,  who,  by  another 
provision  of  the  Constitution,  art.  5,  sec.  1,  are 
constituted  judges  of  tfke  Court  for  the  Trial 
of  Impeachments  and  the  Correction  of  Errors. 
Under  this  provision,  then,  standing  alone,  it 
seems  very  plain  that  judicial  officers  claiming 
to  hold  by  any  other  tenure  than  an  appoint- 
ment by  the  Governor  and  Senate  do  so  in  vio- 
lation of  the  express  language  of  the  Constitu- 
tion, as  well  as  of  the  spirit  of  that  instrument, 
which,  in  making  out  the  three  great  depart- 
ments of  government,  contemplated  that  the 
independence  of  the  judiciary  should  be  se- 
cured by  being  removed  from  the  direct  oper- 
ation and  fluctuation  of  the  popular  will. 

If  the  case  stopped  here,  it  could  not  for  a 
moment  be  contended  that  the  defendants, 
who,  it  is  admitted,  claim  to  be  county  judges 
only  in  virtue  of  their  election  by  the  people 
of  the  City  of  N.  Y.  to  the  offices  of  Mayor 
and  Aldermen,  could  legally  assert  such  a 
claim. 
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It  is  contended,  however,  that  in  virtue  of 
their  offices  as  Mayor  and  Aldermen,  and  not- 
withstanding the  provision  of  tin-  Constitution 
above  cited,  they  are  entitled  to  act  as  judges 
of  the  County  Courts  for  the  City  and  County 
of  N.  Y.,  and  that  this  right  is  placed  upon  the 
ground,  among  others,  that  the  Mayor  and  Al- 
dermen of  the  City  of  N.  Y.  were  *for  [*5J> 
more  than  a  century  previous  to  the  adoption 
of  the  new  Constitution,  by  virtue  of  the  cliur 
ter  of  the  city  and  the  laws  of  the  Colony,  and 
subsequently  of  the  State,  judges  of  the  court* 
in  question,  and  that  the  Constitution  was  not 
intended  to  and  did  not  abrogate  any  of  the 
powers  which  they  thus  exercised  ;  and,  fur- 
ther, that  it  does  not  limit  the  exercise  of  ju- 
dicial powers  to  officers  appointed  by  the  Gov- 
ernor and  Senate,  but  merely  provides  for  the 
appointment  of  a  particular  class  of  public  of- 
ficers by  their  name  of  office. 

As  it  respects  the  first  branch  of  this  proposi- 
tion, that  these  officers  were  for  more  than  a 
century  previous  to  the  adoption  of  the  new 
Constitution  by  virtue  of  the  charier  of  the 
city, .and  the  laws  of  the  Colony  and  State  of 
N.  Y.,  judges  of  the  County  Courts,  it  is  un- 
doubtedly true,  that  the  ancient  charter  of  the 
city,  and  the  subsequent  legislation  of  the 
Colony  and  State  of  N.  Y.,  did  confer  and  con- 
tinue the  judicial  powers  now  claimed  for  them. 
But  in  reference  to  the  inviolability  of  the  char- 
ter grant  of  these  powers,  to  which  reference 
was  had  upon  the  argument,  and  upon  which 
some  stress  was  laid,  as  respects  the  constitu- 
tional guaranty  of  their  continuance,  it  may  be 
well  to  observe,  that  the  legislation  on  the  sub- 
ject previous,  as  well  as  subsequent  to  the  new 
Constitution,  has  entirely  superseded  the  judi- 
cial powers  conferred  upon  the  Mayor  and 
Aldermen  by  the  charier,  and  that  after  a  full 
consideration  of  the  subject  by  Chancellor  Kent, 
in  his  Notes  upon  the  charter,  pp.  161-164.  in 
which  he  reviews  the  charter  provisions  and 
the  subsequent  statutes,  he  concludes  by  ob- 
serving: "Upon  these  statute  foundations,  and 
not  on  this  section  of  the  charter,  now  rest  all 
the  powers  originally  conferred  by  the  section 
under  review."  This,  if  it  were  necessary,  fur- 
nishes a  conclusive  answer  to  the  position  as- 
sumed on  the  part  of  the  defendants  in  error, 
that  the  provision  of  the  Constitution,  art.  7. 
sec.  14, that  "nothing"  "therein  contained  shall 
annul  any  charters  to  bodies  politic  and  corpo- 
rate," made  by  authority  of  the  King  or  his 
predecessor,  before  Oct.  14,  1775.  is  applica- 
ble here,  because  it  proves  that  at  the  time  of 
the  adoption  of  the  new  Constitution,  the  pro- 
visions of  the  charter  in  reference  to  the  sub- 
ject under  consideration  were  wholly  inopera- 
tive.* But  this  answer  is  not  necessary.  [*<5O 
The  powers  contained  in  the  charter  so  far  as 
any  argument  is  to  be  deduced  from  that  in- 
strument, in  favor  of  the  defendants  in  error, 
were  a  mere  grant  of  political  powers,  which 
in  a  case  referred  to  in  Kent,  Notes  on  the  Char- 
ter, p.  149,  was  held  to  constitute  no  vested 
right,  but  to  be  subject  to  legislative  control. 
The  case  is  thus  stated:  "  The  Act  of  April  14, 
1832,  ch.  141,  regulates  the  measuring  of  grain 
in  this  city,  and  directs  the  appointment  of  a 
measurer-general  and  between  ten  and  twenty 
measurers  of  grain.  The  Act.so  far,  does  away 
the  corporate  power  in  the  charter,  and  de- 
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clares  that  no  person,  except  those  appointed 
under  the  Act,  shall  measure  any  grain  in 
New  York  for  hire  or  reward.  A  question  arose 
in  I  he  Superior  Court  of  the  city  in  the  case 
of  Satterlee  v.  Sutton,  whether  the  statute  pro- 
vision was  sufficient  to  destroy  the  charter 
power  on  that  subject.and  to  supersede  a  meas- 
urer of  grain  appointed  under  the  corporation. 
Ch.  J.  Jones,  who  delivered  the  opinion  of  the 
court  held,  that  the  grant  to  the  corporation  to 
appoint  measurers,  was  a  grant  of  political 
pu  wer,coupled  with  no  interest,  save  the  fees  as 
a  compensation  for  measuring;  and  that  the 
grant  in  question  was  not  to  be  considered  in  the 
light  of  property,  or  intended  as  a  source  of 
revenue, and  that  the  legislative  Act  was  valid, 
and  the  grant  in  the  charter  so  far  controlled." 
And  in  a  later  case,  decided  in  the  Supreme 
Court  of  this  State,  People  v.  Morris,  13  Wend., 
325,  the  same  principle  was  sanctioned.  In 
that  case  a  general  Act  of  the  Legislature  for- 
bidding the  licensing  of  grocers  to  sell  strong 
or  spirituous  liquors  to  be  drank  in  their  houses, 
and  declaring  the  violation  of  such  Act  a  mis- 
demeanor, was  held  to  apply  to  incorporated 
cities  and  villages,  whose  charter  it  contra- 
vened, though  granted  previous  to  the  passage 
•of  the  law  in  quescion,  upon  the  ground  that 
political  powers  conferred  upon  a  corporation 
for  the  local  government  of  a  place,  are  not 
vested  rights  as  against  the  State,  and  may 
be  abrogated  by  the  Legislature,  as  well  by  a 
general  law  affecting  the  whole  State,  as  by  a 
special  Act  altering  the  powers  of  the  corpora- 
tion. 

6 1*]  *It  seems  to  me,  that  the  true  construc- 
tion of  this  provision  of  the  Constitution  is, that 
it  was  intended  to  protect  only  such  rights  con- 
ferred by  the  charter  as  could  be  properly  re- 
garded as  vested,  such  as  rights  of  property, 
and  not  to  establish  or  perpetuate  beyond  the 
reach  of  legislative  control,  rights  of  a  mere 
political  character.  "  It  is  (says  Mr.  J.  Nelson) 
in  the  case  of  People  v.  Morris,  p.  331,  an  un- 
sound and  even  absurd  proposition,  that  politi- 
•cal  power  conferred  by  the  Legislature,  can 
become  a  vested  right  as  against  the  Govern- 
ment, or  any  individuals  or  body  of  men.  It 
is  repugnant  to  the  genius  of  our  institutions, 
and  the  spirit  and  meaning  of  our  Constitution; 
for  by  that  fundamental  law, all  political  rights 
not  there  defined,  and  taken  out  of  the  exer- 
cise of  legislative  discretion,  were  intended  to 
be  left  subject  to  its  regulation."  Surely  if  this 
reasoning  be  correct,  it  cannot  admit  of  ques- 
tion, that  a  reservation  of  chartered  privileges 
by  the  Constitution,  must  be  so  construed  as 
to  subject  to  its  general  operation,  and  place 
under  the  control  of  the  representatives  of  the 
whole  people,  subject  to  its  provisions.all  ques- 
tions of  mere  political  right,  though  they  be 
matters  of  mere  local  regulation. 

But  it  has  been  said,  that  the  provision  of  the 
Constitution,  art.  4,  sec.  15,  which  declares  that 
"  All  officers  heretofore  elective  by  the  people 
shall  continue  to  be  elected,"  preserves  to  those 
officers  all  the  powers  with  which  they  were 
invested  previously  to  the  Constitution.  I  ad- 
mit that  if  the  Mayor  and  Aldermen  were,  pre- 
viously to  this  provision,  elective  by  the  people, 
they  must  still  continue  so.  But  the  mere  fact 
that  those  pfflcers  are  still  to  continue  elective, 
cannot  be  considered  as  conferring  upon  or 
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confirming  to  them,  the  judicial  powers  which 
they  formerly  exercised,  against  the  express 
provision  of  the  Constitution,  which  confers 
the  appointment  of  judicial  officers  upon  the 
Governor  and  Senate.  Those  powers  they  for- 
merly exercised,  not  as  Mayor  and  Aldermen, 
but  under  statutory  enactments,  consistent  with 
the  Constitution  which  then  existed.  All  the 
powers  which  may  be  conferred  upon  them 
under  the  new  Constitution,  must  necessarily 
be  subject  to  its  other  restrictions,  one  of  which 
is,  that  *judicial  officers  are  to  be  ap  [*62 
pointed  in  the  manner  prescribed  by  its  ex- 
press provisions. 

Nor  is  there,  in  my  judgment,  any  sound- 
ness in  the  distinction,  that  though  judicial  of- 
ficers can  be  created  only  by  an  appointment 
by  the  Governor  and  Senate,  yet  judicial 
powers  may  be  couferied  upon  other  than  ju 
dicial  officers.  This  argument,  if  carried  out, 
would  lead  to  this  result,  that  though  the  Leg- 
islature cannot  create  judicial  officers  by  name, 
who  are  to  be  appointed  otherwise  than  by  the 
Governor  and  Senate,  yet  they  may  delegate 
the  right  to  exercise  those  powers  to  elective 
officers.  As  I  construe  the  Constitution,  the 
source  of  all  judicial  power,  unless  where  an 
express  exception  has  been  made,  which  is  not 
pretended  in  the  present  case,  is  an  appoint- 
ment by  the  Governor  and  Senate;  and  I  hold 
that  the  conferring  of  judicial  powers  upon  all 
not  thus  appointed,  is  in  effect  the  creation  of 
a  judicial  office  contrary  to  the  Constitution. 

The  framers  of  that  instrument,  in  distribu- 
ting the  various  departments  of  government, 
judged  wisely  in  making  the  judiciary  per- 
manent and  independent  of  the  sudden  fluctua- 
tions of  popular  will;  and  the  whole  spirit  of 
the  provision  incorporated  in  it  for  this  purpose, 
might  be  evaded  if  this  distinction  contended 
for,  between  the  creation  of  judicial,  officers, 
and  the  conferring  of  judicial  powers  could  be 
sustained.  I  have  carefully  reflected  upon  this 
case,  and  am  entirely  satisfied  that  the  provis- 
ion of  the  Constitution  giving  the  appointment 
cf  judicial  officers  exclusively  to  the  Governor 
and  Senate  controls  it;  that  there  is  nothing  in 
any  portion  of  that  instrument,  which,  either 
expressly  or  impliedly,  excepts  the  Mayor  and 
Aldermen  of  the  City  of  N.  Y.,  so  far  as  judi- 
cial powers  are  concerned,  from  its  general 
operation  ;  and  that,  as  their  claim  to  sit  as 
judges  of  the  County  C^urt,  is  founded  solely 
upon  their  election  as  Mayor  and  Aldermen, 
the  Supreme  Court  should  have  rendered  judg- 
ment against  the  defendants  in  error. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  should  be  reversed. 

*By  Senator  Root.  The  question  is  [*63 
whether  the  Mayor  and  Aldermen  of  the  City 
of  N.  Y.,  elected  by  the  people,  and  holding 
their  offices  only  for  the  term  of  one  year, have 
a  right  to  officiate  as  judges  of  the  County 
Courts  of  the  County  of  N.  Y.  Blackstone  says 
a  "court"  is  defined  to  be  a  place  wherein  jus- 
tice is  judicially  administered  ;  and  that  in 
every  court  there  must  be  at  least  three  constit- 
uent parts:  the  actor,  reus  and  judex,  and  the 
latter  term  he  defines  to  be  the  judicial  power. 
The  Constitution  of  the  State  declares  that  "The 
Governor  shall  nominate  by  message  in  writ- 
ing, and  with  the  consent  of  the  Senate,  shall 
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appoint  all  judicial  officers  except  justices  of 
the  peace;"  aud  that  the  "judges  of  the  County 
Courts  shall  hold  their  offices  for  five  years, 
subject  to  removal,  etc.  When  these  express 
terms  of  the  fundamental  law  of  the  State  are 
applied  to  the  claims  of  the  defendants  to  of- 
ficiate as  judges  of  the  County  Courts.it  seems 
to  me  no  room  is  left  for  doubt,  and  that  they 
must  be  declared  unfounded.  The  Mayor  and 
Aldermen  are  neither  appointed  by  the  Gov- 
ernor, nor  do  they  bold  their  offices  for  five 
years;  they  are  elected  by  the  people,  and  hold 
their  offices  for  only  one  year.  It  is  true  that  the 
Legislature  have  authorized  them  to  officiate 
as  judges  of  the  County  Courts  ;  but  no  power 
to  confer  such  authority  is  intrusted  by  the 
Constitution  to  the  Legislature;  it  is  given  to 
the  Governor  and  Senate.  The  argument  which 
has  been  urged,  that  the  Legislature  have  not 
conferred  any  offices  in  this  respect,  but  have 
only  designated  certain  municipal  officers.who, 
by  virtue  of  the  offices  held  by  them,  shall  be 
competent  to  preside  in  the  County  Courts,  is 
no  answer  to  the  objection  that  the  Legislature 
have  not  the  power  to  appoint  judicial  officers; 
it  concedes  that  they  have  not  the  power  to  ap- 
point and,  consequently,  the  universal  princi- 
ple of  law,  based  on  the  soundest  good  sense, 
applies  that  what  cannot  be  done  directly  can- 
not be  done  indirectly.  I  am,  therefore,  for  re- 
versing the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed?— the  members  of  the  Court 
voted  as  follows: 

B4-*]  *In  the  affirmative — Senators  A.  B. 
Dickinson,  Dixon,  Hawkins.  Hull,  Hunt,  Lee, 
Livingston,  Peck,  Hoot,  Works — 10. 

In  the  negative — The  CHANCELLOR  and  Sen- 
ators (Jlark,  Edwards, Humphrey, Moseley,  Paige, 
Skinner,  Tallmadge,  Verplanck,  Wager — 10. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Explained-4  Hill,  379 ;  1  Park.,  623. 
Cited  in— 47  N.  Y.,  380 :  42  How.  Pr.,  263. 
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THE  PEOPLE,  ex  rel.  BARRY. 

Parent  and  Child  —  Custody  of  Minor  Children  — 
Habeas  Corpus  —  jfb  to  Custody  of  Child 
Brought  up  on  —  Res  Judicata  —  Practice  — 
Agreement  as  to  Custody  —  Power  of  Court  of 
Chancery  w/ien  Father  a  Foreigner. 

As  a  general  rule  a  father  is  entitled  to  the  custo- 
dy of  his  minor  children  ;  but  when  the  parents  live 
apart  under  a  voluntary  separation,  and  the  father 
has  left  an  infant  child  in  the  custody  of  its  mother, 
such  custody  will  not  be  transferred  to  the  father 
by  the  process  of  hai>eax  corpus,  when  tin-  inl'iini  is 
of  tender  age,  and  of  a  delicate  and  sickly  habit,  pe- 
culiarly requiring  a  mother's  care  and  attention: 
and  especially  will  not  an  order  for  such  transfer  be 
made  where  the  qiml  ideations  of  the  father  for  the 
proper  discharge  of  the  parental  office  are  notequal 
to  those  of  the  mother. 

An  adjudication  of  a  court  of  record  or  of  an  offi- 
cer having  authority  to  act  in  the  matter  on  the 
question  of  the  custody  of  an  infant  child  brought 
up  on  habeas  corpux,  may  be  pleaded  as  retjuMcata, 
and  is  conclusive  upon  the  same  parties  in  all  future 

NOTE.—  Parent  and  thtld—  Custody  of  child.  See 
People  v.  Chegaray,  18  Wend.,  637,  note. 
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controversies  relating:  to  the  same  matter.and  U|»M> 
the  same  Mute  nt'  facts. 

\Vhct  her  it  ran  be  objected  to  a  pica  of  rcthulicnt.i. 
that  in  M  rrinrn  to  a  Ixtlii-d*  rory.i/x  tin-  wlmli-  riTunl 
of  tin-  proceeding!  urged  as  a  lormer  adjudication, 
arr  not  set  forth,  '/nn  n  . 

Whether  an  agreement  by  which  an  infant  Is  left 
by  a  father  with  a  mother  as  above  stated  is  a  valid 
instrument,  and  will  justify  a  mint  in  refusing  to 
make  an  order  to  transfer  the  custody  of  the  child 
to  the  father,  i/invre. 

Whether  a  niiinniritoa  commissioner  to  remove 
proceedings  hud  before  him  in  reference  to  the  cus- 
tody of  a  minor  child  be  a  mere  common  law  <•• 
run,  limiting  the  power  of  the  Supreme  Court  to 
questions  appearing  upon  the  record  independent 
of  the  evidence,  or  whether  the  court  may  look  into 
the  merits,  and  if  they  reverse  the  order  below, may 
proceed  and  pronounce  such  Judgment  as  ought  to 
bave  been  pronounced  by  the  court  below, quaere. 

Whether  our  Court  of  Chancery  has  power  to  re- 
strain a  father,  who  is  a  foreigner,  from  removing 
from  this  State  a  child  born  here,  the  issue  of  a 
mother,  a  citizen  of  this  country,  without  her  con- 
sent, qucere. 

Citations— 18  Wend.,  637,  640 :  19  Wend.,  16 :  4  Ad. 
&  El.,  624 ;  5  Id.,  441 :  8  Johns.,  72,  253,  328;  13  Johns., 
418;  4  Johns.  Ch.,  80;  2  K.  S.,  M,  art.  III.,  IV. ;  47], 
sec.  50,  2d  ed. ;  563,  sees.  21,  23,  38,  73 ;  573.  see.  69  ;  5 
East,  220, 221 :  10  Ves..  52 ;  3  Paige,  483;  4  Paige,  5Hi ; 
6  Barn.  &C.:200;  1  Dow.  P.  C.  (N.  8.),  519:  3  T.  K., 
340;  Doug.,  620,  n.;  6  Johns.,  337,  428,  4'29,  445,  4«8  ;  14 
Johns..  63 ;  1  Cow.,  495:  1  Dowl.  Pr.  Cas.,  81 : 1  Jacob. 
245, 7i.  c;  20  How.  St.  Tr.,  538:  3  East,  346 ;  1  Phil.  Ev., 
321,  333,  334,  335.  392,  593:  Cow.  &  H.,  Notes  to  Phil., 
825,  1003, 1004:  Gres.  Eq.  Ev.,108-110:  Roscoe,  Cr.  Kv.. 
157, 158 :  17  Wend.,  464:  9  J.  B.  Moore,  278;  Bac.  Abr.. 
Habeas  Corpus,  B.  13 :  11  St.  Tr.,  261 ;  3  Cow.,  127  :  :{ 
Wend.,  38;  1  Stark.  Ev.,206;  Str.,  478,  681 ;  Dong., 
407  ;  7  T.  R.,  367,  451 ;  2  Bl.,  1174 :  1  Ridg..  43;  1  East. 
537;  Tidd,  Pr.,  1051.  1138;  2  Cai.,  182;  20  Johns..  80;  3 
Paige,  Ch.,  483 :  2  Wend.,  422 ;  1  Burr.,  542 ;  5  Binn., 
520 ;  3  Mas.,  482 :  6  Greenl.,  462 ;  De  Felice,  Lect.  30, 
Nat.  Rights  :  Str.,  982 :  3  Burr.,  1434 ;  Lofft.,  748 :  2 
Sim.,  35;  44  Parl.  Debates,  3d  Series,  774;  49  Id.,  494. 

TERROR  *from  the  Supreme  Court.  In  [*65 
-Ci  1835,  the  relator  then  being  a  subject  of 
the  King  of  Great  Britain,  intermarried  in  the 
City  of  N.  Y.  with  Eliza  Anna,  the  daughter 
of  Thomas  R.  Mercein,  a  citizen  of  this  conn 
try.  The  relator  took  his  wife  to  Nova  Scotia 
and  resided  there  about  a  year,  when  he  re- 
moved to  the  City  of  N.  Y  ,  where  he  resided 
until  1838.  In  the  meantime  two  children  were 
born,  the  issue  of  the  marriage,  one  a  son  and 
the  other  a  daughter.  In  Apr.,  1838,  the  re- 
lator having  become  embarrassed  in  his  cir- 
cumstances, returned  to  Nova  Scotia  with  four 
daughters,  the  issue  of  a  former  marriage, ami 
his  wife,  with  his  consent,  went  with  her  two 
children  to  the  house  of  her  father,  in  theCiiy 
of  N.  Y.  In  about  three  weeks,  he  returned  to 
N.  Y.,  and  solicited  his  wifetodesire  her  fu 
ther  to  aid  him  in  establishing  himself  in  busi- 
ness in  Nova  Scotia,  and  to  tell  him  that  it  was 
her  wish  to  go  there.  This  she  declined  to  do, 
and  told  him  she  would  rather  part  at  once. 
Whereupon  he  told  her  that  he  was  about  to 
leave  her  forever,  and  would  take  his  boy 
with  him  to  Nova  Scotia.  May  15  he  wrote 
a  letter  to  her  in  which  he  say«  "My  resolu 
tion  is  taken.  I  have  felt  it  my  duty  to  ac- 
quiesce in  your  decision  of  our  final  separation 
at  once,"  and  proposed  to  her  to  have  the  nee- 
essaiy  measures  taken  accordingly.  May  17  he 
wrote  to  the  father  of  his  wife,  proposing  that 
the  terms  of  the  separation  should  be  settled  l>y 
counsel,  and  June  7,  1838,  the  following  in- 
strument having  been  drawn  up,  was  executed 
under  the  hands  and  seals  of  the  relator,  his 
wife,  and  her  father:  "Agreement  made  thi- 
7th  day  of  June,  1838,  between  John  A.  Barry 
of  the  first  part,  Eliza  Anna  Barry  of  the  sec- 
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ond  part,  and  Thomas  R.  Mercein  of  the  third 
part.  Whereas,  certain  differences  have  ex- 
isted between  John  Alex.  Barry  and  Eliza 
Anna,  his  wife,  which  it  is  their  mutual  desire 
shall  be  amicably  and  peacefully  arranged  and 
reconciled;  and  the  said  John  A.  Barry's  busi 
ness  requiring  him  to  be  absent  from  New 
York  for  a  time;  and  neither  individual  at  pres- 
ent wishing  a  final  separation,  it  is  agreed  be- 
tween the  aforesaid  John  Alex.  Barry  of  the  one 
part,  the  said  Eliza  Anna,  his  wife,  of  the  sec- 
ond part,  and  Thomas  R.  Mercein  of  the  third 
6<>*]  *part,  that  the  said  John  A.  Barry  shall 
leave  in  the  care  and  keeping  of  his  said 
wife,  until  the  first  day  of  May  next  ensuing, 
their  daughter,  Mary  Mercein,  and  that  on  that 
day  or  so  soon  thereafter  as  may  be,  he  shall 
relinquish  to  Eliza  Anna,  his  said  wife,  all  his 
right  existing  at  that  or  accruing  at  any  then 
future  period  to  their  said  daughter,  provided 
his  said  wife  shall  then  require  him  so  to  do. 
The  aforesaid  parties  also  covenant  and  agree 
that  Mercein,  the  son  of  the  said  John  Alex- 
ander and  Eliza  Anna,  shall  be  left  in  the  care 
and  keeping  of  his  said  mother  until  she  shall 
be  required  by  his  said  father  to  deliver  him 
the  said  Mercein,  to  him  the  said  John  A.  Bar 
ry:  the  said  mother  having  at  such  time  the 
option  to  accompany  him.  Finally  it  is  agreed 
between  the  aforesaid  parties  that  this  docu- 
ment may  be  canceled,  annulled  and  destroyed 
at  any  moment  by  the  mutual  consent  of  the 
said  John  Alexander  Barry  and  Eliza  Anna, 
his  wife."  In  the  latter  part  of  June,  the  re- 
lator  went  again  to  Nova  Scotia,  and  returned 
Sep.  8  to  N.  Y.,  and  proposed  to  his  wife  to 
remain  with  her  in  N.  Y.  until  the  next  spring 
upon  condition  that  she  would  promise  then  to 
return  with  him  to  Nova  Scotia.  She  declined 
so  to  do;  he  threatened  to  take  away  his  son, 
and  a  few  days  afterwards  accordingly  de- 
manded and  took  him  away.  May  18,  1839, the 
relator  obtained  a  habeas  corpus  from  the  Re- 
corder of  the  City  of  N.  Y.  commanding  Thom- 
as R.  Mercein  (the  father  of  Mrs.  Barry)  to 
have  the  bodies  of  Eliza  Ann  Barry  and  Mary 
M.  Barry  (the  wife  and  daughter  of  the  relat- 
or), by  him  alleged  to  be  imprisoned  and  de- 
tained, together  with  the  time  and  cause  of 
such  imprisonment  and  detention,  before  the 
recorder,  and  to  do  and  receive,  etc.  To  this 
writ  the  defendant,  Thomas  R.  Mercein, made 
a  return,  substantially  setting  forth  the  above 
facts,  and  accompanied  the  same  with  an  affi 
davit  of  Mrs.  Barry,  giving  a  detailed  account 
of  the  difficulties  which  had  occurred  between 
her  husband  and  herself,  representing  him  as 
a  man  of  irascible  temper,  of  domineering  and 
vindictive  spirit,  of  intemperate  habits,  and 
more  than  intimating  that  he  had  been  licen- 
tious, and  complaining  that  his  conduct  to- 
wards her  had  been  unfeeling,  harsh,  tyran- 
G7*J  nical  and  *cruel.  After  hearing  the  par- 
ties, the  recorder,  July  1,  1839,  made  an  order, 
that  the  child,  Mary  M.  Barry,  remain  in  the 
care  and  custody  of  her  mother  "until  the  said 
John  A.  Barry  and  Eliza  Anna  Barry  shall 
make  some  arrangement  or  compromise,  or 
until  the  custody  of  the  said  child  shall  be 
changed  by  a  judicial  decision."  On  the  13th 
day  of  the  same  month,  the  relator  obtained 
another  habeas  corpus  from  the  Chancellor,  is- 
sued under  the  seal  of  the  Court  of  Chancery, 
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returnable  before  the  Chancellor  in  the  Court  of 
Chancery, directed  to  the  defendant, command- 
ing him  to  have  Mrs.  Barry  and  her  child, 
Mary,  before  the  Chancellor  Aug.  10,  then  next. 
On  the  day  specified  in  the  writ,  the  defendant 
appeared  before  the  Chancellor  accompanied  by 
Mrs.  Barry  and  the  child,  and  made  a  return, 
setting  forth  the  circumstances  under  which 
Mrs.  Barry  and  her  child  were  inmates  of  his. 
house.  In  this  return,  the  defendant  referred 
to  the  return  made  by  him  to  the  habeas  corpus 
issued  by  the  recorder,  and  to  the  affidavit  of 
his  daughter  thereto  annexed,  gave  copies,  and 
prayed  that  the  same  might  be  taken  as  a  part 
of  his  return.  He  also  returned  specially, that 
the  child  at  the  time  of  the  return  was  only 
about  19  months  of  age,  and  was  of  a  delicate 
and  sickly  habit,  requiring  peculiarly  a  moth- 
er's care  and  attention;  that  the  child  had  for 
10  or  12  days  then  last  past  been  laboring  un- 
der the  complaint  incident  to  children,  called 
the  summer  complaint;  and  that  from  its  daily 
wasting  at  the  time  of  the  service  of  the  habeas 
corpus,  he  was  apprehensive  and  had  reason 
to  believe  that  it  was  doubtful  whether  it  would 
have  been  alive  on  the  day  of  the  return  of  the 
writ,  but  that  it  had  improved  in  health.  He 
further  stated,  that  during  the  pendency  of  the 
first  habeas  corpus,  the  relator  obtained  the  cus- 
tody of  the  child  by  force,  and  was  guilty  of 
great  violence  to  the  person  of  his  wife  in  so 
doing.  (The  child,  however,  it  seems,  was  sub- 
sequently restored  to  her  mother  by  an  order 
of  the  recorder.)  After  hearing  the  parties, 
and  the  proofs  exhibited  by  them,  the  Chan- 
cellor, Aug.  26,  1839,  made  an  order  in  these 
words:  "It  appearing  that,  so  far  as  relates  to 
the  said  Ann  Eliza  Barry,  she  is  under  no  re- 
straint whatever;  but  on  *the  contrary,  [*68 
that  she  is  now,  and  at  all  times  has  been,  at 
perfect  liberty  to  go  wheresoever  she  pleased; 
and  there  appearing  to  exist  no  sufficient  reason 
for  depriving  the  said  Eliza  Ann  Barry  of  the 
care  and  nurture  of  her  said  infant  child,  Mary 
Mercein  Barry;  it  is,  therefore,  adjudged  and 
declared  that  the  said  infant  daughter  is  not 
improperly  restrained  of  her  liberty  by  the  said 
Thomas  R.  Mercein;  and  that  no  good  reason 
now  exists  for  taking  the  said  infant  child 
from  its  said  mother,  and  from  the  care  and 
protection  of  the  said  Thomas  R.  Mercein, 
with  whom  the  said  Eliza  Anna  Barry  now 
voluntarily  resides;  and  this  court,  therefore, 
will  not  make  an  order  to  take  the  said  infant 
child  from  the  custody  and  nurture  of  its  moth- 
er and  the  care  and  protection  of  the  defend- 
ant, Thomas  R.  Mercein,  for  the  purpose  of 
delivering  it  up  to  the  relator,  John  A.  Barry." 
Oct.  29  following,  the  relator  applied  to  the 
Hon.  William  Inglis,  one  of  the  associate  judges 
of  the  Court  of  C.  P.  of  the  City  and  County 
of  N.  Y.,  for  a  third  habeas  corpus,  to  be  direct- 
ed to  the  defendant  to  bring  up  the  child  be- 
fore him,  which  was  accordingly  granted.  To 
this  writ  the  defendant  returned,  stating  the 
issuing  of  the  first  writ  of  habea-i  corpus  by  the 
recorder,  and  the  proceedings  had  thereon; 
also  the  issuing  of  the  second  writ  of  habeas 
corpus  by  the  Chancellor,  and  the  proceedings 
had  thereon;  and  insisted  that  such  proceedings 
were  a  bar  to  any  further  proceedings  on  the 
habeas  corpus  then  pending;  and  that  the  matter 
should  be  adjudged  res  judicata  and  the  ha- 
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beat  corpus  dismissed.  If.  however,  the  matter 
should  be  otherwise  adjudged, he  then  returned 
the  facts  and  circumstances  under  which  the 
child  was  in  his  house,  and  prayed  that  the  re- 
turn made  by  him  to  the  habeas  corpus  issued 
by  the  Chancellor,  and  the  allidavii  accompu 
nying  the  same  made  by  his  daughter,  might 
be  deemed  part  of  his  return,  and  he  accord- 
ingly annexed  a  copy  of  such  return.  He  also 
verified  the  facts  set  forth  in  his  return  to  the 
habeas  corpus  issued  by  the  recorder.  He  then 
stated, that  he  believed  the  object  of  the  relator, 
by  the  course  of  proceedings  he  had  adopted, 
was  to  vex  and  harass  his  wife  and  him,  the 
defendant,  and  to  break  them  down  in  their 
69*]  "opposition  to  his  claim  of  taking  from 
its  mother  to  a  foreign  land  the  only  child  left 
to  her.  He  further  slated,  that  since  the  ab 
duction  of  the  child  by  the  relator,  the  child's 
nervous  system  had  been  very  much  deranged, 
being  alarmed  and  frightened  at  the  appear- 
ance of  a  stranger,  and  evidently  showing  the 
terror  with  which  she  remembered  her  violent 
abduction  from  her  mother;  and  concluded  by 
saying  that  the  child  was  then  with  her  moth- 
er (Mrs.  Barry)  in  his  custody;  but  that  Mrs. 
Barry  was,  and  at  all  times  had  been,  at  liberty 
to  go  whithersoever  she  pleased,  and  take  the 
child  with  her. 

On  the  coming  in  of  this  return,  the  relator 
did  not  demur  to  it  as  informal  in  referring  to 
other  papers,  but  merely  objected  to  it  as  being 
evasive,  and  that  the  doctrine  of  res  judicabt 
•was  not  applicable  to  the  writ  of  habeas  corpus. 
The  judge  decided  that  an  adjudication  of  the 
same  subject-matter  between  the  same  parties 
was  not  a  bar  to  the  issuing  of  a  new  writ  of 
habeas  corpus,  and  to  the  investigation  of  new 
matters  arising  subsequently  to  the  prior  adju- 
dication, and  that  the  return  should  set  forth 
that  no  new  state  of  facts  between  the  parties 
in  relation  to  the  child  had  arisen  subsequently 
to  the  prior  adjudication.  The  return  was 
amended  accordingly,  by  stating  therein  the 
continuance  of  the  same  facts  upon  which  the 
decisions  of  the  recorder  and  Chancellor  were 
founded  at  the  time  of  the  return  to  the  asso- 
ciate judge,  who  thereupon,  after  argument, 
decided  that  the  proceedings  before  the  Chan- 
cellor, and  the  order  of  the  20th  day  of  August 
made  by  him,  were  well  pleaded  in  bar  to  any 
investigation  of  any  matters  in  relation  to  the 
detention  or  imprisonment  of  the  child  ;  and 
that  the  matters  in  difference  between  the  par 
ties  up  to  the  time  of  the  making  of  that  order 
must  be  considered  res  judicata.  Subsequent 
to  this  decision,  the  relator  produced  in  ev- 
idence a  letter  in  the  handwriting  of  the  de- 
fendant, dated  subsequent  to  Aug.  26,  to  wit : 
Aug.  28,  1839,  addressed  by  the  defendant  to 
the  relator  in  these  words :  "  Sir  :  As  you  per- 
sist in  calling  at  my  house  after  I  have  person- 
ally apprised  you  that  such  visits  are  offensive 
to  my  family,  I  now  positively  forbid  your 
7O*]  coming  *in  my  house  at  all,  until  this  in- 
terdiction is  revoked  in  writing  by  me."  The 
relator  also  produced  a  letter  from  Mrs.  Barry 
to  him,  dated  Aug.  29.  1839,  in  these  words  : 
"  Mr.  Barry — Sir  :  You  have  expressed  a  wish 
to  see  Mary.  There  is  nothing  in  Chancellor 
Walworth's  decision  which  renders  it  incum- 
bent on  me  to  comply  with  that  wish  ;  neither 
was  it  necessary.  My  own  feelings  and  suffer- 
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ings,  as  connected  with  my  absent  son,  nre 
sullirieut  for  my  guidance.  If  you  call  on  r-ai- 
uiday  afternoon  at  2  o'clock,  you  cm, 
Mai  v,  provided  you  signify  your  intention  to 
me  in  11  note  24  hours  previous.  I'nlrsx  any- 
thing should  occur  which,  in  my  opinion, 
shall  render  such  future  course  injudicious, 
you  are  at  liberty  to  call  quarterly,  if  you  com- 
ply with  the  terms  above  mentioned  of  notify- 
ing me  previously."  Underneath  this  letter 
was  written  an  approval  by  the  defendant,  in 
these  words  :  "  1  agree  to  the  above  visits  u> 
the  child."  The  defendant  produced  a  numl>er 
of  witnesses  who  proved  the  character  of  Mrs. 
Barry  to  be  good,  her  temper  swtet,  her  de- 
portment amiable,  her  mind  strong  and  im- 
proved, and  that  she  was  well  calculated  to 
take  care  of  a  child,  peculiarly  qualified  for 
teaching,  and  that  she  devoted  herself  entirely 
to  the  child.  The  family  of  the  defendant  was 
also  shown  to  be  among  the  best  of  well  reg- 
ulated families.  At  a  subsequent  hearing,  the 
defendant  produced  in  evidence  the  agreement 
of  June  7,  1838,  in  respect  to  the  custody  of 
the  children  of  the  relator,  which  was  received 
in  evidence  by  the  judge,  although  objected  to 
by  the  relator  as  inadmissible,  under  the  de- 
cision that  evidence  of  facts  transpiring  previ- 
ous to  the  order  of  the  Chancellor  of  Aug.  26. 
1839,  would  not  be  received  ;  and  a  declaration 
of  the  relator  that  he  intended  to  take  the  child 
out  of  the  State,  was  proved  on  the  part  of  the 
defendant.  Apr.  30,  1840,  Judge  Inglis  made 
his  final  decision  in  the  matter,  whereby  he 
held  there  was  no  imprisonment  or  restraint  or 
unlawful  withholding  of  the  infant  child,  Mary 
Mercein  Barry,  and  accordingly  dismissed  the 
habeas  corpus. 

The  relator  sued  out  a  cerliorari,  removing 
the  proceedings  before  Judge  Inglis  into  the 
Supreme  Court.  To  which  *writ  the  [*7  1 
judge  made  a  return,  stating  the  proceedings 
before  him,  in  which  he  certified  that  the  orig- 
inal order  of  the  recorder  directing  the  child  to 
remain  in  the  custody  of  her  mother,  and  an 
exemplification  of  the  order  of  the  Chancellor 
of  Aug.  26,  1839,  were  produced  in  evidence 
before  him,  and  that  at  the  several  hearings 
before  him,  the  relator  offered  no  testimony 
except  in  relation  to  matters  that  had  taken 
place  previously  to  the  said  two  orders,  and 
offered  none  except  in  relation  to  the  character 
and  circumstances  of  the  defendant,  which  he 
subsequently  did  not  follow  up  with  proof. 

The  case  was  argued  in  the  Supreme  Court 

by. 

Mr.  John  A.  Barry,  the  relator,  in  person. 
Mr.  J.  W.  Gerard,  for  defendant. 
The  following  points  were  made  and  insisted 
upon  by  the  relator  : 

1.  The  decision  of  Judge  Inglis,  that  the 
proceedings  before  the    Chancellor  made  the 
subject  matter  of  the  habeas  corpus  res  judicata, 
and  excluded  the  consideration  of  those  mat- 
ters, was  erroneous. 

2.  That  point  had  been  fully  considered  and 
decided  the  other  way  by  the  Chancellor,  acting 
as  a  commissioner  under  the  statute,  who  heard 
the  case  after  the  decision  of  the  recorder,  and 
"  transit  in  rem  judiaitam,"  could  as  justly  be 
predicated  of  it  as  of  the  other  matters,  did  the 
law  allow  it  of  either. 

3.  The  judge  ought  to  have  decided  the  case 
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as  if  it  were  res  Integra,  and  the  rights  of  the 
relator  to  his  child  on  the  whole  case  are  clear 
in  law. 

4.  The  case  shows  a  detention  of  the  child 
under  sanction   of  the  parental  authority  of 
Thus.  R.  Mercein,  and  it  is  a  mere  evasion  to 
say  there  is  no  detention,  as  the  law  defines 
that  term. 

5.  The  judge  erred  in  ruling  that  the  pro- 
ceedings of  Thos.  R.  Mercein,  after  the  Chan- 
cellor's adjudication,  as  evinced  by  the  letters 
7  2*]  of  Aug.  28,  1839,  do  not  amount  *to  an 
illegal  detention   posterior  to  such  decision. 
Those  letters  prohibit  the  father's  access  to  his 
child,  contrary  to  all  law,  and  are  the  very 
highest  possible  evidence  of  illegal  detention. 

6.  The  court  is  bound  to  meet  the  facts  and 
render  judgment  according  to  law,  that  the 
father  is  entitled  to  the  custody  of  his  child, 
and  to  direct  the  delivery  of  the  child  to  him 
accordingly. 

After  advisement,  the  following  opinion  was 
delivered  in  the  Supreme  Court : 

By  the  Court,  Bronson,  J.  We  have  so  re- 
cenily  considered  some  of  the  questions  which 
arise  in  this  case,  that  it  cannot  be  necessary  to 
examine  them  much  at  large  on  the  present  oc 
casion.  Nothing  which  fell  from  the  respond- 
ent's counsel  has  shaken  the  opinion  we  have 
heretofore  expressed,  that  in  these  unhappy 
controversies  between  husband  and  wife,  the 
former,  if  he  chooses  to  assert  his  right,  has 
the  better  title  to  the  custody  of  their  minor 
children.  The  law  regards  him  as  the  head  of 
the  family  ;  obliges  him  to  provide  for  its 
wants;  and  commits  the  children  to  his  charge, 
in  preference  to  the  claims  of  the  mother  or 
any  other  person.  People  v.  Cheqaray,  18 

Wend.,  637;  People  v.  ,  19  Wend.,  16. 

and  cases  cited  ;  see.  also.  King  v.  Greenhill,  4 
Ad.  &  Ell.,  624  ;  King  v.  Isley,  5  Ad.  &  Ell., 
441.  Whatever  sympathy  we  may  feel  for  this 
lady,  or  however  strongly  we  may  wish  that 
the  relator  had  relinquished  his  claim  to  one  of 
the  two  children,  we  have  no  choice  but  to 
administer  the  law  as  we  find  it. 

In  cases  of  voluntary  separation  between 
husband  and  wife,  there  must  of  necessity  be 
some  legal  rule  in  relation  to  the  custody  of 
their  minor  children  ;  without  it,  the  matter 
would  probably  be  determined  by  force.  This 
would  be  likely  to  widen  the  breach  between 
the  parties  ;  and  if  it  did  not  endanger  the  per- 
sonal safety  of  the  children,  it  could  hardly 
fail  to  alienate  their  affections  from  one  or 
both  of  the  contending  parents.  Whether  the 
common  law  has  given  a  just  and  proper  rule, 
or  whether  a  better  might  not  be  devised,  are 
73*]  *questions  which  do  not  address  them- 
selves to  our  consideration. 

On  habeas  corpus,  the  court  usually  does  no 
mon;  than  to  relieve  the  party  from  ail  improp 
er  restraint.  But  in  the  case  of  children  of 
such  tender  years  as  to  be  unable  to  elect  for 
themselves,  an  order  is  made  in  relation  to 
their  custody. 

The  right  of  the  father  may  be  forfeited  by 
misconduct,  or  lost  by  misfortune:  and  when 
he  attempts  to  assert  it  by  habeas  corpus,  the 
court  exercises  a  discretion,  having  regard  to 
the  welfare  of  the  children, and  may  leave  them 
in  the  custody  of  the  mother  or  some  other  per- 
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son,  in  preference  to  the  claims  of  the  father. 
Matter  of  McDowle,  8  Johns. ,  328  ;  Matter  of 
Waldron,  13  Johns.,  418  ;  Matter  of  Wolhtone- 
craft,  4  Johns.  Ch.,  80.  But  this  is  not  an  ar- 
bitrary discretion,  or  a  license  to  do  what  we 
please  in  relation  to  the  custody.  On  the  con- 
trary, I  deem  it  well  settled,  that,  in  the  ab- 
sence of  any  positive  disqualification  on  the 
part  of  the  father,  for  the  proper  discharge  of 
his  parental  duties,  and  when  there  is  no  other 
special  reason,  touching  the  welfare  of  the 
children,  for  preferring  the  mother,  the  father 
has  a  paramount  right  to  the  custody,  which 
no  court  is  at  liberty  to  disregard. 

In  taking  into  consideration  the  probable 
welfare  of  the  children,  we  do  not  presume, 
without  proof,  that  it  will  be  best  promoted 
by  preferring  the  mother.  The  law  has  settled 
that  question  the  other  way,  by  preferring  the 
father.  His  claim  cannot  be  set  aside  upon 
light  grounds,  or  upon  mere  conjecture  that 
the  interests  of  the  children  require  it.  He 
must  be  chargeable  with  such  grossly  immoral 
conduct  as  shows  him  plainly  disqualified  for 
the  proper  discharge  of  parental  duties;  or  else 
it  must  appear  that,  in  consequence  of  disease 
or  some  other  misfortune,  he  wants  either  the 
capacity  or  the  means  for  the  proper  training 
of  the  children,  according  to  their  circum- 
stances and  expectations  in  life.  And  whatever 
may  be  the  objections  to  the  father,  they  can- 
not prevail,  if  the  same  objection,  or  others  of 
the  like  magnitude,  can  be  urged  against  the 
mother.  In  short,  the  claim  of  the  father  is 
preferred,  until  it  plainly  appears  that  the  in- 
terests of  the  children  require  it  to  be  set  aside. 

*In  settling  the  question  of  custody,  [*74 
we  have  nothing  to  do  with  the  causes  which 
led  to  the  separation  of  the  husband  and  wife, 
except  as  those  causes  affect  personal  character, 
and  touch  the  qualifications  of  the  parties  for 
the  proper  exercise  of  the  parental  office.  If 
we  go  beyond  that,  we  violate  a  principle  which 
lies  at  the  foundation  of  the  whole  matter,  by 
overlooking  the  welfare  of  the  children, for  the 
purpose  of  punishing  one  of  their  parents. 

In  this  case,  the  respondent  appended  to  his 
return  before  Judge  Inglis  an  affidavit  made 
by  Mrs.  Barry,  when  the  parties  were  before 
the  recorder  ;  and  another  affidavit  made  by 
her  when  the  matter  was  before  the  Chancellor. 
Aside  from  these  affidavits,  there  is  not  a  par- 
ticle of  evidence  going  to  impeach  the  relator's 
title  to  the  custody  of  the  child.  Indeed,  he 
stands  before  the  court  chargeable  with  no 
fault,  while  the  wife  is  without  a  shadow  of 
excuse  for  the  desertion  of  her  husband. 

There  is  a  serious  objection  against  receiv- 
ing these  affidavits,  except  in  cases  where  the 
party  seeks  protection  against  personal  vio- 
lence, the  general  rule  certainly  is,  that  the  hus- 
band and  wife  cannot  be  witnesses  against  each 
other  ;  and  I  have  never  been  able  to  get  over 
the  difficulty  which  I  felt  in  People  v.  Chegaray, 
18  Wend.,  637,  concerning  the  admissibility  of 
such  evidence.  Where  there  has  been  no  act 
or  threat  of  personal  violence,  it  can  rarely,  if 
ever,  answer  any  valuable  end  in  the  adminis- 
tration of  justice,  to  inquire  into  those  little 
difficulties  and  private  griefs, which  sometimes 
exist  between  husband  and  wife  ;  and  spread- 
ing their  differences  before  the  world  could 
hardly  fail  to  widen  the  breach  between  the 
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parties,  and  put  an  end  to  all  hope  of  reconcil- 
iation. This  would  be  so,  if  the  proof  came 
from  other  sources  ;  but  it  would  be  much 
worse,  if  the  parties  were  suffered  to  become 
mutual  accusers  of  each  other. 

But  in  the  view  I  have  taken  of  the  case,  it 
is  unnecessary  to  pass  definitely  upon  the  ad- 
missibility  of  such  evidence.  On  looking  into 
these  affidavits  we  find  that  Mrs.  Barry  enter- 
tained suspicions  against  her  husband, and  com- 
plains of  unkind  treatment.  Her  suspicions 
are  wholly  unsupported  by  proof  ;  and  if  we 
read  her  complaints  in  connection  with  the  re- 
75*]  butting  *evidence  from  other  sources, we 
cannot  but  see  that  she  was  as  much  in  fault 
as  her  husband,  in  the  angry  controversies 
which  sometimes  sprung  up  between  them. 
And  if  we  lay  the  rebutting  evidence  entirely 
out  of  the  case,  on  the  ground  that  it  was  not 
received  by  the  judge,  and  then  make  but  a 
reasonable  allowance  for  the  probable  coloring 
of  an  interested  and  excited  party,  there  is 
nothing  in  the  affidavit  of  the  wife  laying  a 
proper  foundation  for  rejecting  the  husband's 
claim  to  the  custody  of  the  child.  Mrs.  Barry, 
taking  her  own  statements  and  rejecting  all 
explanations,  has  made  out  nothing  like  a  case 
for  asking  a  divorce, either  absolute  or  limited; 
and  although  she  has  cause  of  complaint  against 
her  husband,  there  is  no  reason  to  doubt  that 
he  is  as  well  qualified  as  she  is  for  the  proper 
discharge  of  parental  duties.  That  is  enough 
to  settle  the  question  of  custody  in  his  favor  ; 
especially  in  a  case  where  it  does  not  appear 
that  the  child  has  any  expectations  in  the  way 
of  property  or  advancement  on  the  part  of  the 
mother,  which  will  be  lost  by  yielding  to  the 
claim  of  the  father. 

Had  Mrs.  Barry  been  able  to  charge  her  hus- 
band with  some  of  those  grossly  immoral  acts 
which  authorize  a  divorce,  either  absolute  or 
limited,  it  would  not  necessarily  follow  that 
she  was  entitled  to  the  custody  of  the  child. 
The  husband  may  be  in  fault  in  relation  to  his 
conjugal  duties,  and  still  it  may  be  quite  clear 
that  the  welfare  of  the  children,  which  is  the 
controlling  consideration,  will  be  best  promoted 
by  committing  them  to  the  custody  of  the  fa- 
ther. But  Mrs.  Barry  has  no  such  heavy  accu- 
sations to  bring  against  her  husband.  She  re- 
lies on  a  highly  wrought  picture  of  their  family 
jars,  in  which  it  is  very  probable  there  were 
faults  upon  both  sides  ;  and  which,  in  any 
point  of  view,  do  not  form  a  proper  subject  for 
judicial  inquiry.  We  cannot  go  beyond  such 
acts  as  authorize  a  legal  separation.  2  R.  8.  ,144, 
art.  III.,  IV.  Those  are  matters  which  admit 
of  trial.  Courts  and  juries  can  inquire  into 
them  with  a  reasonable  prospect  of  arriving  at 
truth.  But  most  of  the  many  little  things 
which  go  to  make  up  the  happiness  or  misery 
of  married  life,  are  of  such  a  nature  that  they 
do  not  admit  of  any  satisfactory  judicial  inves- 
tigation. 

76*]  *On  this  branch  of  the  case,  we  think 
there  is  nothing  which  has  any  legal  tendency 
to  control  the  relator's  right  to  the  custody  o'f 
the  child. 

Mr.  Barry  is  a  subject  of  the  Queen  of  Great 
Britain,  and  will  probably  remove  the  child  to 
his  residence  in  Nova  Scotia;  but  that  is  not  a 
valid  objection  to  his  claim.  In  the  case  of 
King  v.  De  Mannemlle,  5  East,  221,  the  mother 
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and  child  were  English  subjects,  and  the  father 
was  not  only  a  foreigner,  but  an  alien  enemy  ; 
and  yet  the  Court  of  K.  B.  refused  on  habeas 
corpus  to  restore  the  child  to  its  mother.alt  hough 
the  father  had  taken  it  from  her  by  violeriee. 
and  she  swore  that  she  had  separated  from  her 
husband  on  account  of  ill  treatment.  Appli- 
cation was  then  made  to  the  Ld.  Chancellor,  as 
the  representative  of  the  King  &»parens  pat 'rice; 
and  he  made  an  order  restraining  the  futher 
from  removing  the  child  out  of  the  Kingdom., 
He  proceeded  on  the  ground  that  the  child  was 
a  British  subject  and  a  ward  of  the  court,  and 
the  father  an  alien  enemy.  But  he  refused  to 
restore  the  child  to  the  mother, because  she  had 
voluntarily  separated  herself  from  her  husband . 
In  relation  to  that,  he  said  :  "  I  must  consider 
the  wife  at  present  as  living  under  circum- 
stances under  which  the  law  will  not  permit 
her  to  live,"  that  she  is  "not  living  with  the 
father  according  to  the  obligation  or  the  mar- 
riage contract,  which  I  am  bound  to  consider 
subsisting,  until  I  am  told  by  better  authority 
than  affidavits,  that  it  ought  no  longer  to  sub- 
sist. This  is  an  application  by  a  married  wo 
man,  living  in  a  state  of  actual  unauthorized 
separation,  to  continue,  as  far  as  the  removal 
of  the  child  will  have  an  influence  to  continue 
that  separation,  which  I  must  say  is  not  au- 
thorized by  law."  De  Manneville  v.  De  Man- 
neviUe,  10  Ves.,  52.  These  remarks  are  not 
altogether  inapplicable  in  this  case. 

Whether  our  Court  of  Chancery  possesses 
any  such  jurisdiction  as  was  exercised  by  Ld. 
Eldon,  in  the  case  of  De  ManneviUe,  is  a  ques- 
tion which  we  need  not  consider.  It  does  not 
arise  upon  this  habeas  corpus  ;  and  besides.the 
relator,  though  a  foreigner,  is  not  an  alien  en- 
emy. In  the  present  state  of  civilization,  and 
when  intermarriages  between  citizens  and  sub- 
jects of  different  governments  are  so  common, 
*I  cannot  believe  that  any  court,  either  [*77 
in  this  country  or  Great  Britain,  would  think 
of  restraining  a  parly  in  the  exercise  of  either 
his  conjugal  or  paternal  rights,  on  the  sole 
ground  that  he  was  an  alien.  It  would  be 
highly  immoral,  as  tending  to  break  up  the 
marriage  contract,  and  sunder  the  ties  of  kin- 
dred; and  could  only  be  justified,  if  at  all,  in  a 
state  of  war,  when  the  principle  of  self  protec- 
tion becomes  paramount  to  almost  every  other 
consideration. 

It  is  also  said  that  the  relator  has  concluded 
himself,  from  demanding  the  child  by  the  agree- 
ment of  June  7,  1838.  But  this  agreement  is 
void  on  several  grounds.  Although  the  re- 
spondent is  named  in  and  has  affixed  his  seal 
to  the  instrument,  he  is  not  a  party  to  it  for 
any  practical  purpose.  There  is  no  covenant 
by  or  with  him.  There  is  neither  trust  nor 
trustee.  It  is  simply  a  covenant  between  hus- 
band and  wife,  who  are  not  competent  to  con- 
tract with  each  other.  There  is  no  consider- 
ation for  the  relator's  covenant.  No  one  agrees 
to  indemnify  him  against  the  maintenance  of 
the  child  which  is  to  be  left  with  the  mother. 
And  finally,  the  deed  was  made  to  provide  for 
a  future  separation  between  the  parties,  which 
the  law  will  not  sanction.  Carson  v.  Murray, 
8  Paige,  483;  Rogers  v.  Rogers,  4  Paige,  516; 
Hindley  v.  Wettmeath,  6  Barn.  &  C.,  200;  We*t- 
meath  v.  Westmeath,  1  Dow,  Parl.  N.  S.,  519.  It 
is  well  worthy  of  consideration,  whether  all 
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agreements  based  on  the  voluntry  separation 
of  husband  and  wife,  are  not  contrary  to  law 
and  absolutely  void.  But  it  is  enough  that  this 
is  clearly  an  illegal  covenant. 

The  next  question  relates  to  the  conclusive 
effect  of  the  prior  proceedings  before  the  re 
corder  and  the  Chancellor.  The  judge  decided 
that  the  matters  in  difference  between  the  par- 
ties, were  to  be  considered  as  res  adjudicata 
up  to  the  time  of  the  Chancellor's  decision;  and 
that  he  would  only  hear  evidence  of  matters 
that  had  arisen  since  that  time.  Notwithstand- 
ing this  decision,  he  afterwards  received  evi- 
dence on  the  part  of  the  respondent,  which 
went  back  of  the  Chancellor's  order.  I  do  not 
see  upon  what  principle  this  evidence  was  ad- 
mitted. Estoppels  must,  in  general,  be  mut- 
ual; and  if  the  relator  was  concluded  by  the 
78*]  prior  decision,  so  also  was*the  respond- 
ent. But  this  is  not  a  matter  of  much  practical 
importance;  for  in  the  view  I  have  taken  of 
the  case,  the  agreement  between  the  husband 
.and  wife,  concerning  the  custody  of  the  child, 
and  the  other  evidence  which  was  given  of 
matters  existing  anterior  to  the  Chancellor's  or- 
der, could  not  properly  vary  the  result. 

The  more  important  question  is,  whether 
the  judge  was  right  in  holding  the  relator  con- 
cluded by  the  prior  proceedings.  Among  the 
reasons  urged  against  that  decision,  it  is  said: 
first,  that  the  Chancellor  acted  as  a  commis- 
sioner, and  not  as  a  court:  2  R.  S. ,563,  sees. 
28,  73;  and  that  the  doctrine  of  res  judicata 
ouly  applies  to  the  judgment  of  a  court;  not  to 
orders  made  by  a  judge  or  other  officer  out  of 
court.  Second,  that  proceedings  upon  habeas 
corpus,  and  other  prerogative  writs,  such  as 
mandamus  and  prohibition,  are  not  in  their 
nature  conclusive;  and  that  if  the  writ  is  de- 
nied by  one  court,  the  party  may  afterwards 
apply  to  another.  2  R.  S.,  563,  sees.  21,  38; 
Smart  v.  Wolff,  3  T.  R.,  323,  340;  Le  Caux  v. 
Eden,  Doug.,  620,  n.;  Tates  v.  People,  6  Johns., 
4;8,  429,  445,  468.  And  third,  that  the  pro- 
ceedings upon  habeas  corpus  are  in  the  nature 
of  summary  applications  to  the  discretion  of 
the  court,  where  the  decision  does  not  con- 
clude a  further  investigation  of  the  matter, 
cither  in  the  same  or  another  forum.  Simpson 
v.  Hart,  14  Johns.,  63;  Dickenson  v.  Gilliland, 
1  Cow. ,  495,  Without  passing  upon  these  ques- 
tions, I  am  of  opinion,  upon  other  grounds, 
that  the  judge  erred  in  holding  the  relator  con- 
cluded by  the  former  proceedings. 

It  is  here  proper  to  remark,  that  the  petition, 
writ  and  other  papers  before  the  recorder  and 
the  Chancellor,  were  not  given  in  evidence  be- 
fore Judge  Inglis;  and  the  only  means  we  have 
•of  ascertaining  what  point  was  decided  by 
those  officers  respectively,  is  an  inspection  of 
the  orders  which  they  made. 

In  relation  to  the  proceedings  before  the  re- 
corder, it  is  enough  to  say,  that  he  did  not  pro- 
fess to  make  any  final  disposition  of  the  mat- 
ter. He  left  it  as  he  found  it,  to  be  settled  at 
another  time.  His  order  was,  that  the  child 
"remain  in  the  care  and  custody  of  her  moth- 
79*]  er,"  not  permanently,  *but  until  the  hus- 
band and  wife  should  make  some  arrangement, 
"or  until  the  custody  of  the  said  child  shall  be 
changed  by  judicial  decision."  It  is  impossible 
to  maintain  that  this  was  a  final  adjudication 
•upon  any  point  whatever.  The  whole  matter 
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was  left  open  to  be  settled  by  "judicial  decis- 
ion." It  would  be  strange,  indeed,  if  the  re- 
lator could  be  barred  in  seeking  a  judicial  de- 
termination of  his  right,  by  a  judgment  which 
not  only  left  the  question  unsettled,  but  pointed 
him  to  the  very  remedy  which  he  afterwards 
pursued. 

The  order  of  the  Chancellor,  after  reciting 
that  the  mother  was  under  no  restraint,  passes 
upon  two  points  in  relation  to  the  child:  first, 
"that  the  said  infant  daughter  is  not  improp- 
erly restrained  of  her  liberty  by  the  said  Thomas 
R.  Mercein;"  and  second,  "that  no  good  reason 
now  exists  for  taking  the  said  infant  child  from 
its  said  mother."  Now,  regarding  this  decis- 
ion as  absolutely  conclusive  upon  the  points 
decided,  I  do  not  see  how  it  could  properly  af- 
fect the  question  afterwards  on  trial  before 
Judge  Inglis.  The  first  point  decided  by  the 
Chancellor  was,  that  the  child,  on  the  26th  of 
August,  the  day  the  order  was  made,  was  "not 
improperly  restrained  of  her  liberty"  by  the 
respondent.  It  certainly  did  not  follow  that 
there  never  would  be  any  such  restraint:  and 
we  must  give  the  decision  a  much  wider  influ- 
ence than  properly  belongs  to  it,  before  it  can 
be  made  to  reach  the  question  which  was  pre- 
sented to  Judge  Inglis,  some  months  after- 
wards. And  here  I  may  notice,  that  before 
that  officer,  the  custody  of  the  child  was  not 
only  expressly  admitted  by  the  respondent  in 
his  return,  but  it  was  abundantly  proved.  I 
refer  to  the  letters  of  Aug.  28  and  29.  The 
respondent,  having  the  wife  and  child  then  in 
his  house,  writes  to  the  relator,  saying:  "I  now 
positively  forbid  you  coming  in  my  house  at 
all,  until  this  interdiction  is  revoked  in  writing 
by  me."  Then  follows  a  letter  from  the  wife, 
with  the  written  approval  of  the  respondent, giv- 
ing the  relator  a  license  to  have  one  sight  of  his 
child,  "provided  you  signify  your  intention  to 
me  in  a  note  24  hours  previous;"  and  allowing 
him  the  further  privilege  of  calling  quarterly, 
on  the  like  notice,  "unless  anything  shall  oc- 
cur *which  in  my  opinion  shall  render  [*8O 
such  future  course  injudicious."  It  is  needless 
to  say,  that,  except  in  an  extreme  case,  no  man 
of  spirit  would  consent  to  see  his  child  upon 
such  terms. 

In  the  case  of  a  child  under  two  years  old, 
and  having  no  will  of  its  own  in  relation  to  the 
place  of  residence,  it  is  not  necessary  that  bolts 
and  bars  should  be  used.  For  all  legal  pur- 
poses, the  child  is  in  the  custody  of  those  with 
whom  it  lives.  In  Ex  parte  McClellan,  1  Dow. 
Pr.  Cas.,  81,  although  all  improper  restraint 
was  denied,  and  the  child  was  in  a  delicate 
state  of  health,  she  was  taken  from  the  mother 
and  delivered  to  the  father.  In  the  case  of  Ld. 
Westmeath's  Children,  1  Jacob,  245,  n.  c,  the 
mother  returned  to  the  habeas  corpus,  that  the 
children,  one  of  whom  was  five  years  old,  and 
the  other  seven  months,  "were  not  under  im- 
prisonment, restraint  or  duress  of  any  kind;" 
but  she  admitted  that  she  had  "the  care  and 
custody  of  their  persons"  by  virtue  of  a  deed 
of  settlement.  She  further  returned,  that  the 
children  "were  tenderly  and  properly  nurtured 
and  taken  care  of  by  her;  and  that  it  was  for 
their  benefit  and  advantage  that  they  should 
remain  in  her  care;"  but  the  Ld.  Chancellor 
made  an  order  for  the  delivery  of  the  children 
to  their  father.  This  case  goes  beyond  the 
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point  now  underconsideration,  and,  with  many 
oilier*,  establishes  the  paramount  right  of  the 
father  to  the  custody  of  the  children. 

The  question  here  is,  not  whether  the  child 
is  actually  suffering  under  duress  of  imprison- 
ment, but  whether  there  is  that  kind  of  re- 
straint which  defeats  the  right  of  the  father. 
The  respondent,  having  the  child  under  his 
roof,  positively  forbids  the  father  to  enter  the 
house,  except  upon  terms  which  a  proper  self 
respect  made  inadmissible;  but  if  he  could  sub- 
mit to  the  terms,  he  only  had  a  license  to  enter 
the  house  "to  see  Mary" — not  for  the  purpose 
of  taking  her  under  his  care  and  protection. 
It  is  impossible  to  deny  that  this  is  such  a  re 
struiut  as  defeats  the  right  of  the  father  to  the 
custody  of  his  child,  and  lays  a  proper  founda- 
tion for  asking  redress  by  habeas  corpus.  These 
facts  did  not  exist  at  the  time  the  CJiancellor' s 
order  was  made;  and  I  repeat,  that  his  judg 
ment,  that  there  was  no  improper  restraint 
81*]  *Aug.  26,  cannot  conclude  the  relator 
as  to  matters  which  have  transpired  since  that 
time. 

But  it  is  said  the  Chancellor  did  not  decide 
that  there  was  no  restraint,  but  only  that  the 
child  was  "not  improperly  restrained;"  and 
that,  in  point  of  fact,  he  passed  upon  the  title 
of  the  father  to  the  custody  of  his  child,  and 
decided  it  against  him.  The  answer  to  this 
argument  is,  that  it  does  not  appear  by  the  or 
der  that  any  such  question  was  decided;  and 
the  rule  is,  that  the  adjudication  is  only  con- 
clusive when  "directly  upon  the  point,"  and 
is  not  evidence  of  "any  matter  to  be  inferred 
by  argument  from  the  judgment."  Duchess  of 
Kingston's  case,  20  How.  St.  Tr.,  538.  We 
cannot  go  a  single  step  beyond  the  judgment, 
for  the  purpose  of  inferring  anything  which  it 
does  not  plainly  declare. 

The  other  point  decided  by  the  Chancellor 
was  "that  no  good  reason  now  exists  for  tak 
ing  the  said  infant  child  from  its  mother." 
This  part  of  the  order  is  open  to  the  very  ob- 
vious remark  that  it  does  not  purport  to  be  a 
final  judgment  upon  the  rights  of  the  parents. 
The  language  is  guarded.  The  order  does  not 
profess  to  settle  the  title,  but  only  affirms  that 
"no  good  reason  now  exists"  for  interfering 
between  the  parlies.  For  aught  we  can  see, 
there  may  have  been  very  special  reasons,  such 
as  the  dangerous  illness  of  the  mother  or  child, 
for  not  making  a  firml  disposition  of  the  matter 
at  that  time;  and  the  language  of  the  order 
strongly  favors  the  conclusion  that  the  Chan- 
cellor only  intended  to  decide  that  he  would 
not  then  interfere,  without  concluding  any- 
thing as  to  the  future.  And  here  I  may  once 
more  remark  that  we  are  not  at  liberty,  for 
the  purpose  of  making  out  an  estoppel,  to  in 
fcr  anything  from  the  judgment  which  it  does 
not  plainly  declare;  and  it  neither  appears,  in 
terms,  nor  by  necessary  implication,  that  the 
Chancellor  derided,  or  intended  to  decide,  the 
question  which  was  afterwards  presented  to 
Judge  Inglis,  to  wit:  whether  as  between  the 
father  and  mother,  the  former  had  not  the  bet- 
ter right  to  the  custody  of  their  minor  children. 

But  there  is  another,  and  an  insuperable  ob- 
jection, to  holding  the  relator  concluded  by 
the  former  proceedings.  The  petition  for  the 
82*]  habeas  corpus,  and  the  other  papers  *be- 
1  ore  the  Chancellor,  were  not  given  in  evidence 
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before  Judge.  Inglis;  and  a  like  remark  is  »p- 
plicable  to  the  petition  and  papers  before  the 
recorder.  Kstoppels  are  not  favored  in  the  law, 
and  he  who  sets  them  up  must  make  out  his 
case.  He  must  show  that  the  same  matter  was 
not  only  adjudged,  but  that  it  was  directly  in 
question  in  the  first  suit,  before  it  will  be  good 
by  way  of  estoppel  in  a  second  action.  Duche** 
\  of  Kingston's  case,  20  How.  St.  Tr.,  688;  Out- 
I  ram  v.  Morewood,  8  East,  846;  1  Phil.  Ev. 
885;  Cow.  &  H.  Notes  to  Phil.,  1003,  1004. 
The  pleadings,  or  other  allegations  between 
the  parties,  as  well  as  the  verdict  and  judg- 
ment in  the  first  suit,  must  be  given  in  evi- 
dence. The  judgment  itself,  whatever  may 
be  its  language,  or  whatever  it  may  profess  to 
decide,  concludes  no  one  by  way  of  estoppel, 
until  it  appears  what  issue  was  joined  between 
the  parties.  So  where  a  party  sets  up  the  de- 
cree or  order  of  a  court  of  equity  as  an  estop- 
pel; he  must  produce  the  pleadings,  or  the  pe- 
tition and  other  allegations,  on  which  the 
decree  or  order  was  founded.  1  Phil.  Ev., 
892,  393;  Gresl.  Eq.  Ev..  108.  110;Roscoe,  Cr. 
Ev.,  157,  158.  In  short,  it  must  appear  that 
the  matter  adjudged  in  the  first  suit  was  plain- 
ly involved  in  the  issue  joined  between  the 
parties.  It  is  clear,  therefore,  upon  several 
grounds,  that  the  relator  was  not  concluded  by 
the  adjudications  upon  the  prior  writs  of  habfas 
corpus. 

It  follows  from  what  has  been  said  that  the 
judge  erred  in  the  disposition  which  he  made 
of  this  case.  He  should  have  made  an  order 
committing  the  child  to  the  care  and  custody 
of  the  relator. 

We  have  taken  the  most  favorable  view  of 
this  case  for  the  respondent,  by  considering 
the  evidence  as  well  as  the  record  properly  be- 
fore us.  If  this  case  comes  within  the  /////<-./* 
corpus  statute,  it  may  well  be  doubted  whether 
the  certiorari  brings  up  any  questions  of  evi- 
dence. 2  R.  S.,  573,  sec.  69;  Birdsallv.  Phillips, 
17  Wend.,  464.  But  it  will  be  seen  by  the 
whole  tenor  of  the  second  article  of  that  stat- 
ute, that  it  does  not  apply  to  this  case.  The 
judge  exercised  a  common  law,  not  a  statute 
authority,  when  he  issued  the  habeas  corpi/*; 
and  the  proceedings  are,  consequently,  before 
us  on  a  common  law  certiorari,  which  removes 
nothing  but  the  *record.  In  such  cases,  [*8Ii 
although  evidence  may  be  returned,  we  cannot 
look  into  it.  This  point  has  been  often  ad- 
judged; and  the  disposition  which  we  felt  to 
examine  the  case  in  the  most  favorable  point 
of  view  for  the  wife,  and  which  has  led  us  to 
consider  the  evidence,  m\ist  not  be  drawn  into 
precedent  hereafter.  Looking  only  at  the  rec- 
ord—which in  this  case  consists  of  the  petition 
of  the  relator  for  the  habeas  corpus,  the  writ 
issued,  the  respondent's  return  to  it,  and  the 
judgment  rendered  thereon — we  have  nothing 
but  the  naked  case  of  a  father  demanding  his 
child,  the  respondent  admitting  Jhe  child  to  be 
in  his  custody,  and  showing  no  good  reason 
whatever  for  continuing  the  restraint;  and  yet 
judgment  has  been  rendered  against  the  father. 
In  this  there  is  manifest  error. 

We  cannot,  upon  certiorari,  go  beyond  a  re- 
versal of  the  proceedings;  and  we  must  leave 
the  relator,  if  he  shall  be  so  advised,  to  apply 
for  a  habeas  corpus  for  the  purpose  of  giving 
effect  to  our  judgment. 
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Whereupon,  the  proceedings  before  Judg> 
Inglis  were  reversed. 

The  respondent  sued  out  a  writ  of  error,  re- 
moving the  record  into  this  court,  where  the 
case  was  argued  by, 

Messrs.  J.  W.  Gerard  and  S.  Stevens, 
for  plaintiff  in  error. 

Mr.  John  A.  Barry,  the  relator,  in  person, 
in  his  own  behalf. 

Points  presented  and  argued  on  the  part  of  the 
plaintiff  in  error. 

I.  The  Supreme  Court,  on  a  common  law 
ceftiorari  (which  in  the  last  clause  of  their 
opinion  they  admit  this  to  be)  can  only  inquire 
whether  the  judge  had  jurisdiction  and  his 
proceedings  were  regular;  they  neither  correct 
errors  of  law  nor  of  fact.  The  Supreme  Court 
in  this  case  have  departed  from  that  rule,  and 
have  reviewed  matters  both  of  fact  and  law. 
17  Wend.,  464;  21  Id.,  651. 

II.  The  decisions  of  the  recorder  and  of  the 
Court  of  Chancery  were  res  adjudicata  up  to 
84*]  their  respective  *dates,  and  no  subse- 
quent facts  appeared  to  change  the  rights  of 
the  parties."     2  Johns.,  210;  7  Id.,  20;  10  Id., 
365;   11  Id.,  530;  3  Cow.,  120;  4  Id.,  562;  8 
Wend.,   492;  Kitchen  v.  Campbell,  3  Wilson, 
304;  see,  also,  3  Phil.  Ev.  Cow.  &  H.  Notes,  p. 
824,  n.  586,  applicable  to  the  decisions  of  all 
tribunals,  whether  formal  judgments  or  not; 
and  whether  made  in  courts  of  record  or  not; 
and  whether  they  be  courts  of  general  or  lim- 
ited jurisdiction. 

The  three  reasons  given  by  the  majority  of 
the  Court  of  Errors  in  Simpson  v.  Hart,  1 
Johns.  Ch.,  93,  which  is  reported  in  14  Johns., 
p.  63,  for  reversing  the  decision  of  the  Chan- 
cellor, do  not  apply  to  this  case.  Here  the 
proceedings  before  the  recorder  and  the  Court 
of  Chancery  were  not  mere  summary  applica- 
tions within  the  meaning  of  that  term,  but  were 
commenced  by  writ  (of  habeas  corpus),  the  latter 
issued  by  the  Court  of  Chancery  under  its  seal. 
Evidence  was  heard,  there  was  grave  and  elab- 
orate discussion,  and  the  recorder  gave  his 
judgment,  and  the  Court  of  Chancery  pro- 
nounced its  decree  upon  the  merits  of  the  con- 
troversy. 

The  decision  of  the  recorder  and  the  decree 
of  the  Court  of  Chancery  could  have  been 
thrown  into  the  shape  of  a  record,  and  become 
the  subject  of  review  in  another  court,  viz.: 
that  of  the  recorder  by  certiorari  to  the  Su 
preme  Court,  and  that  of  the  Court  of  Chan- 
cery by  writ  of  error  to  this  court 

Judge  Inglis  did  allow  the  relator  to  give 
subsequent  facts  in  evidence  to  show  a  change 
in  the  rights  of  the  parlies,  if  he  had  any  such 
evidence  to  offer. 

The  question  of  res  adjudicata,  the  great  mat- 
ter decided  by  Judge  Inglis,  was  entirely  avoid- 
ed by  the  Supreme  Court,  and  they  reverse  his 
decision  without  touching  upon  the  question 
on  which  it  was  based,  and  for  causes  which 
were  not  decided  by  Judge  Inglis,  and  on  which 
his  decisions  were  not  asked. 

The  Supreme  Court  erred  in  holding  that  the 
decisions  of  the  recorder  and  of  the  Court  of 
Chancery  were  not  final  judgments,  and  also 
in  deciding  that  the  subject  matter  for  the 
decision  of  Judge  Inglis,  viz. :  the  custody  of 
85*]  the  child  as  *between  the  father  and 
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mother,  was  not  previously  decided  by  the  re- 
corder or  the  Court  of  Chancery.  In  the  pro- 
ceedings on  a  habeas  corpus  (emphniicatty  called 
the  "writ  of  liberty")  all  form  and  technicality 
are  disregarded,  and  substantial  right  only 
sought  for.  The  decisions  of  both  those  tri- 
bunals were  not  only  substantially  but  form- 
ally correct.  They  adjudged  that  the  child 
wns  under  no  illegal  restraint,  and  returned  it 
to  the  custody  of  the  mother,  against  the  claims 
of  the  father.  The  only  question  to  be  decided 
on  a  habeas  corpus  in  regard  to  the  custody  of 
a  child  is  that  of  present  possession.  No  right 
to  the  guardianship  or  custody  of  the  child  for 
future  time,  however  short,  can  bedeterminc-d 
on  a  habeas  corpus.  That  is  to  be  done  by  the 
Court  of  Chancery  alone,  on  bill  or  petition. 
Bac.  Abr.  Hub.  Corp.,  A  and  B,  13,  notes. 

In  this  case  the  recorder  and  the  Court  of 
Chancery,  did  decide  as  to  the  right  of  the  pa- 
rents to  the  custody  of  the  child,  which  was  all 
they  could  decide,  and  the  criticisms  of  the 
Supreme  Court  on  those  decisions,  sacrifice 
substance  to  form. 

The  Supreme  Court  also  erred  in  declaring 
that  the  respondent  was  not  entitled  to  the  ben- 
efit of  the  pleas  of  res  adjudicata,  as  the  re- 
spondent did  not  produce  in  evidence  the  orig- 
inal writs  and  petitions: 

1.  No  such  point  was  taken  by  the  relator 
at  the  hearing  before  Judge  Inglis.  They  were 
set  forth  in  the  return  and  also  the  decree  of 
the  Court  of  Chancery  was  read  in  evidence 
without  objection,  which,  of  course,  waived 
the  production  of  the  writ  and  petition,  if  on 
objection    taken,   they  could  have  been   de- 
manded to  be  produced  before  the  judgments 
were  read,  having  been  set  forth  in  the  return. 
3  Cow.,  127. 

2.  This  being  admitted   by  the   Supreme 
Court  in  the  last  clause  of  its  decision  to  be  a 
common  law  habeas  corpus,  the  return  not  only 
proves  itself.and  all  matters  (including  records) 
therein  averred,  but  a  common  law  is  conclu- 
sive, and  cannot  be  contradicted.  The  statute, 
however,  in  the  48th  section  of  the  Habeas  Cor- 
pus Act,perm\ts  the  relator  to  *contradict  [*8C* 
the  return,  and  put  the  matters  therein  averred 
in  issue,  by  an  affidavit  denying  the  truth  of 
the  facts  set  forth  in  the  return.     No  such  af- 
fidavit was  made  or  issue  taken;  but  the  mat- 
ter of  res  adjudicata,  before  Judge  Inglis  was 
in  the  nature  of  a  demurrer  to  the  return.  Bac. 
Hab.  Corp.,  A  and  B,  13. 

III.  Judge  Inglis  did  not  err  in  admitting 
the  agreement  drawn  up  by  the  relator  him- 
self, by  which  he  ceded  to  Mrs.  Barry  for  all 
future  lime  the  custody  of  the  child  now 
claimed  by  him,  although  executed  before  the 
Chancellor's  decision,  it  being  a  fact  existing 
subsequently  thereto,  and  up  to  the  present 
time  operating  as  a  continuing  estoppel  inprce- 
senti. 

It  does  not  appear  that  Judge  Inglis  based 
bis  decision  on  that  agreement;  and  if  he  was 
correct  in  his  decision  as  to  res  adjudicata,  as 
no  facts  subsequent  to  the  decision  of  the  Court 
of  Chancery  were  given  in  evidence  by  the  re- 
lator, his  judgment  should  have  been  affirmed, 
although  he  may  have  erred  in  admitting  the 
agreement ;  and  the  Supreme  Court  concede 
hat  the  admission  of  this  agreement  had  no 
effect  on  their  decision. 
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The  agreement  by  which  the  relator  con- 
ceded to  Mrs.  Barry  the  possession  of  the  child, 
are  urged  under  three  distinct  aspects,  either 
of  which  being  maintained,  independent  of  all 
other  considerations,  she  is  entitled  to  retain 
the  possession  of  her  child  : 

1.  That  agreement  was  valid,  and  a  flat  bar 
as  to  the  question  of  the  possession  of  the 
child.     It  was  not  an  agreement  for  separation 
of  the  parties  (as  the  Supreme  Court  suppose), 
either  present  or  future,  but  merely  relates  to 
the  disposition  and  custody  of  their  children, 
a  subject-matter  on  which  parents  can  treat, 
especially  through  a  trustee.     It  was  founded 
on  good  consideration,  viz.:  the  agreement  of 
Mrs.    Barry    not  to   take  legal  proceedings, 
which  she  was  about  to  do.  for  a  separation, 
by  which  she  would  have  claimed  the  custody 
of  both  children. 

2.  If  the  agreement  is  not  a  bar,  it  is  his  ad- 
mission that  his  wife  ought  to  have  the  custody 
S7*\  of  her  female  child,  which  *is  a  continu- 
ing admission  acting  inprcRsenti,  up  to  the  time 
of  Judge  Inglis'  order. 

3.  This  agreement,  drawn  up,  signed,  sealed 
and  solemnly  delivered  by  the  relator  himself, 
being  executed  by  Mrs.  Barry,  in  his  favor,  by 
her  surrendering  to  him  on  his  demand  her 
oldest  child,  then  an  infant  of  22  months  old; 
he  is  estopped  from  committing  a  fraud,  by 
denying  its  validity  as  for  this  purpose,  and  no 
tribunal  should  aid  the  relator  in  violating  an 
agreement  thus  solemnly  made. 

The  Supreme  Court  err  in  their  views  on  the 
form  of  this  agreement.  In  looking  at  it,  the 
•court  should  not  regard  its  form  or  want  of 
form,  which  was  the  work  of  the  relator  him- 
self, but  the  object  the  parties  had  in  view  in 
executing  it,  which  was  in  quieting  the  mother 
in  the  possession  of  this  child. 

Collateral  covenants  in  articles  for  separa- 
tion will  be  enforced.  3  Bro.  Ch.  Cas. ,  614  ; 
*  Mod..  22;  2  Atk.,  511;  2  Barn.  &  C.,  547;  2 
East,  283;  2  Sim.  &  8.,  372. 

Our  statutes,  3  R.  S.,  p.  82,  new  edition,  rec- 
ognize separations,  for  cause  between  husband 
and  wife  without  divorce,  and  provide,  in  such 
cases,  for  taking  children  from  the  custody  of 
their  fathers. 

IV.  The  father  has  no  paramount,  unalien- 
able  right  to  take  the  children  from  their 
mother,  regardless  of  their  age,  sex  and  cir- 
cumstances. The  English  decisions  on  that 
head  are,  at  least,  contradictory;  and  those  be- 
fore the  Revolution  (which  alone  are  authority 
with  us),  agree  with  the  decisions  of  this  coun- 
try. The  uniform  current  of  American  au- 
thority is,  that  where  the  mother,  or  even  a 
stranger,  has  possession  of  a  child,  and  the  ha- 
beas corpus  is  issued  by  the  father,  all  that  the 
•court  does  is  to  relieve  the  child  from  illegal 
restraint,  if  there  is  any,  and  to  set  it  free;  that 
maternal  restraint  is  no  illegal  restraint ;  that 
if  the  child  is  of  age  to  exercise  its  own  judg- 
ment, the  court  allows  it  to  go  where  it  will, 
if  not,  the  court  may  go  further  (but  is  not 
bound  to  go  further),  and  in  its  own  discre- 
tion may  exercise  its  judgment  for  the  child, 
88*]  having  regard  for  its  health,  *comfort 
and  welfare,  and  will  not  disturb  the  possession 
of  the  mother,  unless  in  their  discretion  there 
is  good  cause  for  so  doing,  in  order  to  promote 
the  welfare  of  the  child.  5  Binn.,  520  ;  Com. 
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v.  Addicks,  8  Mas.,  482;  by  Judge  Story,  6 
Greenl.  (Maine)  p.  402;  Matter  of  Wollntontf  r,,  ft 
v.  Smith,  4  Johns.  Ch..  80  ;  8  Johns.,  258 ;  13 
Johns.,  418.  The  plaintiff  in  error  also  relics 
on  the  decisions  of  Recorder  Morris  and  of  the 
Court  of  Chancery  in  this  case  ;  the  decision 
of  Judge  Inglis  ;  the  manuscript  decision  of 
Judge  Randall  of  Philadelphia,  in  the  recent 
case  of  Commonwealth  v.  Ornmell,  the  decision 
of  the  assistant  Vice- Chancellor  of  the  First  Cir- 
cuit, in  the  recent  case,  in  Ahrenfeldtv.  Ahren- 
feldt,  and  the  decision  of  the  three  judges  of 
the  Court  of  General  Sessions  in  Philadelphia, 
just  made,  in  the  case  of  D'Hauleville  v.  If  I'M 
Wife.  The  principle  of  which  unbroken  chain 
of  authority  (viz. :  discretion  in  the  judge)  is 
recognized  in  the  case  of  People  v.  Chegaray, 
18  Wend.,  637,  and  the  case  of  Nickerson,  19 
Id.,  16,  the  cases  on  which  the  relator  relies. 

That  the  common  law  of  England  was,  as  is 
declared  in  this  point,  is  shown  by  the  decisions 
of  Ld.  Mansfield  and  other  judges,  cited  in  the 
above  American  cases.  The  common  law  was 
departed  from,  and  contrary  decisions  made 
by  some  of  the  English  judges;  the  first  in  the 
case  of  King  v.  De  Manneville,  in  5  East,  220, 
in  the  year  of  1804,  and  the  recent  cases  of  4 
Ad.  &  Ell. ,  which,  however,  have  been  over- 
ruled, and  the  common  law  restored  by  the 
Act  of  Parliament  of  2d  and  3d  Victoria. 

The  Act  of  our  Legislature,  2  R.  S.,  82,  new 
edition,  has  settled  the  rights  of  the  mother  to 
be  entirely  different  from  what  the  Supreme 
Court  in  this  case  have  declared  them  to  be. 
It  was  not  necessary  to  enact  that  where  the 
mother  had  possession,  courts  might  adjudge 
that  possession  to  be  continued  in  her,  inas- 
much as  our  legislators  knew  and  recognized 
the  common  law  to  be,  that  courts  and  judges 
bad  the  power  in  their  discretion  to  confirm 
the  mother  in  *the  possession  of  the  [*89 
child,  where  the  proceeding  was  against  her, 
as  it  was  declared  by  the  then  existing  decis- 
ions of  our  Court  of  Chancery,  in  the  cases  in 
4  Johns.  Ch.,  and  of  our  Supreme  Court,  in 
the  cases  in  8  and  13  Johns.  So  also  the  above 
cited  British  statute  recognizes  the  common 
law  of  England  to  be  as  we  contend  for,  by 
enacting  precisely  as  our  statute  does,  only 
limiting  the  mother's  possession  to  7  years. 

It  cannot  be  imagined  that  our  Legislature 
and  the  British  Parliament  would  provide  to 
take  the  children  from  the  father  and  give 
them  to  the  mother,  on  a  habeas  corpus  taken 
out  by  her,  and  yet  give  her  no  right  to  retain 
possession  of  her  child  under  the  same  circum- 
stances, where  the  father  sued  out  the  Jiabeai 
corpus  against  her.  It  is  obvious,  therefore, 
that  our  Legislature  and  the  British.  Parlia- 
ment impliedly  admitted  it  to  be  the  common 
law  of  this  State  and  England  and,  therefore, 
unnecessary  to  declare  by  legislative  enact- 
ment, that  where  the  mother  had  possession, 
on  a  habeas  corpusissued  against  her, the  courts 
have  power  to  quiet  and  confirm  her  possession. 

By  common  consent,  in  accordance  with  the 
dictates  pf  nature  and  humanity,  the  mother  is 
regarded  as  the  guardian,  by  nature  and  nurt- 
ure, of  young  children,  especially  of  females, 
and  as  better  calculated  than  the  father  to 
nurse  and  protect  them,  both  in  sickness  and 
in  health,  in  the  years  of  infancy.  Hex  v. 
Wangford,  1  Ld.  Raym.,  395. 
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Can  it  be  doubted  that  the  health  and  com- 
fort of  this  female  infant,  but  two  years  old 
•when  this  habeas  corpus  was  issued,  will  be 
better  promoted  by  its  continuance  with  the 
mother,  under  the  protection  of  the  respondent. 

If  a  husband,  by  repeated  acts  of  harshness, 
neglect,  and  cruelty,  such  as  are  set  forth  in 
the  return,  renders  his  house  intolerable  to  his 
wife,  so  that  her  health  or  reason  is  endangered, 
although  he  may  not  inflict  blows,  she  is  justi- 
fiable in  liviug  separate  from  him;  and  no  tri 
bunal,  governed  by  the  common  feelings  of 
humanity,  will  take  her  children  from  her, 
under  such  circumstances. 
9O*]  *V.  The  Supreme  Court  erred  in  re- 
versing a  decision,  the  subject  matter  of  which 
is  one  of  entire  discretion  in  the  court  below, 
and  which  discretion  may  be  regulated  and 
controlled  by  the  mere  personal  examination 
of  the  child. 

VI.  Our  courts  will  not  lend  their  aid  to 
make  such  a  disposition  of  the  child  by  habeas 
corpus,  by  changing  its  custody,  as  will  send  it 
out  of  the  jurisdiction  of  the  American  law. 
In  every  case  in  which  it  has  appeared  that  the 
father  intended  to  remove  a  child  to  a  foreign 
country,  he  has  been  restrained  by  injunction 
from  so  doing.  De  Manneville's  case,  10  Ves., 
52;  1  Madd.  Ch.  Pr.,  pp.  262,  263;  Wood  v. 
Wood,  5  Paige,  596,  and  the  case  of  Ahrenfeldt 
v.  Ahrenfeldt,  decided  by  the  assistant  Vice- 
Chancellor  of  this  State.  2  Cox,  Ch.  Cas.,  241. 
Shanks  v.  Dupont,  3  Pel.,  242;  7  Wh.,  283;  6 
Binn.,  204,  205. 

Points  presented  and  argued  on  the  part  of  tJie 
defendant  in  error. 

I.  The  decision  of  Judge  Inglis,  that  the  pro- 
ceedings before  the  Chancellor  made  the  sub- 
ject matter  of  the  habeas  corpus  "  res  adjudica- 
la,"  and  excluded  his  consideration  of  those 
matters,  was  erroneous.  19  Johns.,  33;  2  Kent, 
Com.,  n.  c,  194;  1  Jac.,  264,  n.  b,  to  Lyons  v. 
Blenkin;  Mitchett'sc&se,  R.  M.  Charlt.,  464;  4 
Con.  Eng.  Ch.,  120,  n.  b;  2  R  S.,  tit.  1,  2,  73; 
Habeaa  Corp.,  465;  Reviser's  Note,  3  R.  S.,  785; 
2  Burr.,  855;  3  Bl.  Com.,  Ill;  T.  R.,  340; 
Doug..  620;  6  Johns., 427,  428;  1  Johns. Ch., 91 ; 
Ros.  Cr.  Ev.,  158;  5  Johns.,  284;  1  Phil.  Ev., 
392,  393;  5  Wend.,  47;  Gresl.  Eq.  Ev.,  108-110; 
1  Jac.,  245;  10  Cow.,  291;  Cow.  &  H.  Notes  to 
Phil.,  1104;  20  How.  St.  Tr.,  538;  2  Barn.  & 
C.,  883;  2  Dev.  &  B.,  486;  1  Phil.  Ev.,  333;  4 
T.  R,,  254;  Co.  Litt.,  3525;  4  Com.  Dig.,  79; 
title  Estoppel,  E,  4. 

91*]  *II.  That  point,  also,  had  been  fully 
considered  and  decided  the  other  way  by  the 
Chancellor,  acting  as  a  commissioner  under  the 
statute,  who  heard  the  case  after  the  decision 
of  the  recorder;  and  "  transit  in  r em  judicatam" 
could  as  justly  be  predicated  of  it  as  of  all  oth- 
er matters,  did  the  law  allow  it  of  either. 

III.  The  judge  ought  to  have  decided  the 
right  of  the  parties,  as  if  the  case  were"mm- 
tegra,"  or  "intacta;"  and  the  rights  of  the  re- 
lator to  his  child  are  clear  in  law.  18  Wend., 
642;  19  Ibid.,  16;  2  Kent,  Com  ,  205,  206,  219; 
Gov.  Se ward's  Mess,  to  Senate,  Mar.  20,  1840; 
31  Eng.  Cr.  L.,  159;  Id.,  376;  5  T.  R.,  278;  10 
Johns.,  242;  2  Johns,,  375;  Story,  Conn*.  L., 
44;  3  Russ.,  1st  case;  3  Burr.,  1436,  1437;  5 
Paige,  Ch.,  605;  5  East.  223;  2  Sim.,  35;  1  Jac., 
254,  n.  b  and  c;  2  R.  S.,  80;  2  T.  R.,  268;  2 
WEND.  25. 


Edw.  Ch.,  498;  3  Paige,  36;  4  Con.  Eng.  Ch., 
118,  n.  c;  IDow.P.  C.,  84;  10 Ves.,  Jr.;  1  Hag. 
Con.,  35;  4  Johns.  Ch.,  187;  2  Paige,  501;  1 
Edw.  Ch.,  290;  1  Paige.  276;2Brith.  Jur..66; 
2  &  3  Viet.,  cap.  65;  1  Hopk.  Ch.,  562,  566. 

IV.  The  whole  case  shows  an  illegal  deten- 
tion of  the  child  under  sanction  of  the  parental 
authority  of  Thomas  R.  Mercein;  and  it  is  a 
mere  evasion  to  say  that  there  is  no  such  de- 
tention, as  the  law  defines  that  term. 

V.  The  judge  erred  in  ruling  that  the  pro- 
ceeding of  Thomas  R.  Mercein,  after  the  Chan- 
cellor's adjudication,  as  evinced  by  the  letters 
of  Aug.  28th  and  29,  1839,  did  not  amount  to 
an  illegal  detention  posterior  to  such  decision. 
Those  letters  prohibit  the  father's  access  to  his 
child,  contrary  to  all  law,  and  are  the  very 
highest  possible  evidence  of  illegal  detention. 
2  Hag.  EC.,  310;  4  Eng.   Con.  Ch.,  140,  547, 
155,  379;  4  Paige,  516;  13  Johns.,  418;  5  Binn., 
520;  2  Serg.  &  R.,  174;  6  Greenl.,  463;  1  Dow. 
P.  C.-,  81;  19  Wend.,  20;  16  Pick.,  203. 

VI.  The  Supreme    Court  was  bound,  not 
only  to  reverse  the  proceedings  of  Judge  Inglis, 
but  to  render  judgment  according  *to  [*92 
law,  that  the  father  is  entitled  to  his  child,  and 
to  have  directed  the  delivery  of  the  child  to 
him  accordingly.  2  R   S.,  475,  sec.  71;  1  Kent, 
Com.,  473,  475,  479;  19  Wend.,  16;  31  Eng.  Cr. 
L.,  153. 

VII.  The  allegiance  of  the  defendant  in  er- 
rror  to  the  Crown  of  England,  and  his  place  of 
domicil   being  abroad,  beyond  the  sea,  is  no 
bar  to  the  recognition  and  restoration  of  his 
legal  rights  as  a  father,  his  claim  thereto  being 
founded  both  on  "  comity,"  and  the  "  law  of 
of  nations."  2  Vin.  Abr.  Alien,  a  2,  sees,  6,  21; 
Story,  Confl.  L.,  33  37,  44,49;  Gov.  Seward's 
Message  to  the  Legislature  in  1840;  5  East,  221. 

VIII.  If  the  decision  of  the  Supreme  Court 
shall  be  affirmed,  and  the  relatorjbe  declared 
to  be  entitled  to  the  custody  of  his  child,  this 
court  possesses,  within  itself,  the  authority  and 
power,  on  a  writ  of  error  arising  out  of  a  judg- 
ment, on  a  matter  of  habeas  corpus, lo  grant  him 
such  process  as  is  necessary  to  carry  its  judg- 
ment into  full  and  immediate  effect;  and  if  the 
relator  have  it  in  Bis  power  to  satisfy  the  court 
of  the  actual  necessity  of  such  measure,  this 
court  will  grant  him,  instanter,  such  process 
accordingly.     2  R.  S. ,  474,  sec.  93,  2d  ed. 

After  advisement  the  following  opinions 
were  delivered  : 

The  Chancellor  did  not  deliver  a  written 
opinion,  but  observed  that  he  would  orally 
state  the  grounds  upon  which  he  considered  it 
his  duty  to  vote  for  the  reversal  of  the  judg- 
ment of  the  Supreme  Court,  and  for  the  af- 
firmance of  the  decision  of  Judge  Inglis  to 
leave  the  child  in  the  care  of  its  mother.  He 
said  that  when  this  case  was  before  him  upon 
habeas  corpus,  in  the  Court  of  Chancery,  in  the 
summer  of  1839,  he  had  given  the  reasons  why 
he  thought  the  court,  in  the  exercise  of  its  dis- 
cretion, ought  not  to  take  the  child  from  the 
care  of  its  mother  and  give  it  to  the  relator. 
That  the  court  or  officer  before  whom  the  ha- 
beas corpus  was  returnable  had  some  discretion 
on  the  subject  did  not  appear  to  be  questioned 
at  the  time  alluded  to,  and  he,  therefore,  did 
*not  then  examine  that  point  very  ful-  [*93 
ly.  It  had,  however,  been  argued  at  great 
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length  here,  and  the  American  cases  referred 
to  show  it  to  be  the  established  law  of  lliis 
country  that  the  court,  or  officer,  were  author 
ized  to  exercise  a  discretion,  and  that  the 
father  was  not  entitled  to  demand  a  delivery 
of  the  child  to  him,  upon  habeas  corpus,  as  an 
absolute  right.  That  this  was  also  the  law  of 
England  at  the  time  of  our  separation  from  the 
mother  country;  though,  he  said,  the  decisions 
of  the  English  courts  since  th&t  period,  ap- 
peared to  have  gone  back  to  the  principles  of 
a  semi  barbarous  age,  when  the  wife  was  the 
slave  of  the  husband,  because  he  had  the  phys- 
ical power  to  control  her,  and  when  the  will 
of  the  strongest  party  constituted  the  rule  of 
right.  Thus  in  De  Mannemlle'e  case,  5  East, 
221,  the  Court  of  K.  B.,  refused  to  interfere, 
although  a  brutal  husband  had  torn  a  child 
only  eight  months  old  from  the  breast  of  its 
mother  for  the  mere  purpose  of  coercing  his 
wife,  to  give  him  the  control  of  her  property. 
Also  in  Skinner's  case,  9  J.  B.  Moore,  278,  the 
child  was  kept  from  its  mother  under  the  con- 
trol of  her  husband  and  his  mistress,  with 
whom  he  was  living  in  open  adultery;  and  yet 
the  courts  refused  to  interfere  by  habeas  cor- 
pus to  restore  the  child  to  the  innocent  and 
much  injured  wife  and  mother.  In  both  of 
these  cases,  however,  the  child  was  in  the  cus 
tody  of  the  father,  and  it  was  the  mother  who 
sued  out  the  writ  to  endeavor  to  induce  the 
court  to  take  that  custody  from  him.  But  in 
the  subsequent  case  of  Greenhill,  4  Ad.  &  Ell., 
624,  the  children  were  in  the  custody  of  their 
mother,  and  the  husband,  who  was  living  in 
adultery  with  another  woman, brought  a  habeas 
corpus  and  obtained  an  order  upon  his  wife  to 
deliver  up  the  children  to  him,  and  the  injured 
wife  in  that  case,  was  actual!}'  compelled  to 
flee  with  her  children  to  a  foreign  land  to  ob 
tain  protection  against  the  inhumanity  and 
immorality  of  what  was  then  declared  to  be 
the  English  law.  That  it  was  in  reference  to  this 
last  case,  that  Ld.  Denman,  Oh.  J.,  of  the 
Court  of  K.  B.,  who  had  concurred  in  the  de- 
cision, in  accordance  with  what  he  supposed 
the  recent  cases  had  then  settled  as  law,  de 
O4*J  clared  in  the  House  *of  Lords,  that  the 
state  of  the  law  on  this  subject  was  such  as 
to  make  all  the  judges  ashamed  of  it;  and  that 
Sergeant  Talfourd,  to  his  everlasting  honor, 
although  he  had  been  the  counsel  for  the  bus- 
band,  immediately  brought  a  bill  into  Parlia- 
ment to  change  the  law,  and  to  restore  the 
mother  to  her  natural  right  to  be  put  upon  an 
equality  with  her  husband  in.  relation  to  the 
care  and  custody  of  her  children  within  the 
age  of  nurture,  and  finally  succeeded  in  carry 
ing  his  bill  through  both  Houses  of  Parlia 
ment  by  a  large  majority  ;  though  it  was  once 
defeated  in  the  House  of  Lords. 

The  Chancellor  said  he  concurred  in  the  de- 
cision of  Judge  Inglis.  that  the  principle  of  res 
adjndicata  was  applicable  to  a  proceeding  upon 
habeas  corpus  ;  and  that  it  could  make  no  dif- 
ference in  the  application  of  the  principle, 
whether  the  first  writ  was  returnable  before  a 
court  of  record,  or  a  judge  or  commissioner 
out  of  court, for  in  neither  case  ought  the  party 
suing  out  the  writ  to  be  permitted  to  proceed  ad 
infinilum,  before  the  same  court,  or  officer,  or 
before  another  court  or  officer  having  concur- 
rent jurisdiction  to  review  the  former  decision, 
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while  the  facts  remain  the  same;  but  if  dis.-iit 
is  tied  with  the  first  decision,  should  appeal  l<> 
a  higher  tribunal.  That  the  habeas  <•'//•////*  in 
the  present  case  presented  t lie  same  cjue.-tion, 
except  as  to  the  re*judicata,  which  was  pre- 
sented upon  the  writ  returnable  before  himself 
at  Saratoga  Springs,  in  1889.  The  previous 
writ  issued  by  the  recorder,  was  directed  boih 
to  the  wife  and  her  father,  commanding 
them  to  bring  up  the  infant  child  ;  and  boih 
made  a  return  to  that  writ  under  oath.  But  in 
the  petition  which  was  afterwards  presented  to 
himself  HS  Chancellor,  the  husband  complained 
that  his  wife,  as  well  as  the  child  were  re- 
strained of  their  liberty  by  the  father  in  law. 
and  the  habeas  corpus,  therefore,  directed  Mer- 
cein  to  bring  up  both.  That  the  wife,  upon  a, 
private  examination,  having  declared  it  wa» 
untrue  that  she  was  in  any  way  restrained  of 
her  liberty  by  her  father,  and  that  she  was- 
free  to  go  where  she  pleased  and  to  take  her 
child  with  her.  The  part  of  the  complaint  as 
to  her  illegal  detention  wasdimissed  of  course 
and  the  residue  of  the  case  was  disposed  of  in 
the  same  manner  as  if  the  writ  *had  di  [*i)."V 
reeled  the  father  in-law  to  bring  up  the  child 
alone,  as  in  the  subsequent  proceeding  before 
Judge  Inglis. 

The  Chancellor  further  stated,  that  the  pro- 
ceeding before  him  was  not  before  him  as  a 
commissioner,  but  was  a  proceeding  on  a  writ 
of  habeas  corpus  in  the  Court  of  Chancery,  as  a 
court  of  record.  That  the  Court  of  Chancery 
by  the  common  law,  had  power  to  grant  a  writ 
of  habeas  corpus  ad  subjiciendum,  which  power 
was  not  taken  away,  neither  was  it  intended  to 
be  taken  away  by  the  Revised  Statutes;  but 
the  power  of  the  court  on  such  a  writ  was  the 
same  as  that  of  any  other  court  or  officer  au- 
thorized to  grant  a  writ  of  habeascorpus.  That 
it  was  not  a  proceeding  on  the  equity  side  of 
the  court,  but  on  the  common  law  side,  and  it 
was  regulated  by  the  provisions  of  the  lie- 
vised  Statutes  on  the  subject;  and  that  the  order 
of  the  court  upon  such  a  writ,  when  issued  by 
the  Chancellor,  would  have  the  same  effect  as 
the  decision  of  the  Supreme  Court  upon  a  sim- 
ilar writ,  returnable  in  that  court.  That  where 
a  habeas  corpus  is  issued  by  a  commissioner  or 
judge  out  of  court,  it  must  be  under  the  seal 
of  the  Supreme  Court  ;  but  when  issued  by  the 
Chancellor  it  was  issued  by  a  court  of  record, 
which  was  always  open,  and  must  be  under 
the  seal  of  the  Court  of  Chancery  ;  and  that 
by  referring  to  the  error-book  in  this  case,  it 
would  be  seen  that  the  writ  issued  by  him  was 
under  the  seal  of  his  court,  and  was  made  re- 
turnable "before  the  Chancellor  in  the  Court 
of  Chancery."  The  final  order  made  upon  the 
return  to  that  writ  was,  therefore,  properly 
entered  with  the  register  of  the  court  and  be- 
came a  matter  of  record. 

The  Chancellor  further  observed  that  the  Su- 
preme Court,  in  supposing  that  the  whole  rec- 
ord should  have  been  produced  in  evidence  in 
order  to  raise  the  question  of  res  adjndicata, 
evidently  overlooked  the  fact  that  .this  point 
arose  upon  the  validity  of  the  return  as  a 
pleading;  and  was  not  a  question  of  evidence. 
That  the  return  of  Mercein  stated  the  issuing 
of  the  former  writ,  and  the  whole  proceedings 
thereon  ;  and  this  part  of  the  return  was  "not 
put  in  issue  by  an  affidavit  denying  its  truth, 
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or  otherwise.  That  Judge  Inglis,  therefore, 
was  not  called  upon  to  examine  as  to  the  truth 
of  the  return,  but  merely  to  decide  the  ques 
96*]  tion  as  to  the  *effectof  the  previous  pro- 
ceedings upon  the  supposition  that  they  had 
taken  place  as  slated  in  the  return,  and  sworn 
to  by  the  party  making  it.  That  if  the  prose- 
-cutor  wished  to  question  the  truth  of  the  alle- 
gations upon  which  the  decision  of  the  judge 
was  based,  he  should  havedenied  the  fact  that 
such  proceedings  had  ever  taken  place. 

The  Chancellor  further  observed  that  the 
judge  was  right  in  refusing  to  take  the  child 
from  its  mother,  as  no  new  fact  had  occurred 
subsequent  to  the  decision  on  the  former  writ, 
v  liich  had  altered  the  state  of  the  case  or  the 
relative  claims  of  the  parents  to  the  custody  of 
the  child  in  any  material  respect;  and  that  in- 
dependent of  the  question  of  res  adjadicata, 
the  facts  were  such  as  to  render  the  decision 
of  the  judge  to  leave  the  child  in,  the  custody 
of  the  mother  a  proper  exercise  of  discretion 
under  the  circumstances  of  the  case. 

The  Chancellor  further  remarked,  that  his 
views  as  to  the  effect  of  the  agreement  between 
the  relator  and  his  wife  in  relation  to  the  cus- 
tody of  the  child,  yi  case  of  their  continuing 
to  live  separate,  had  been  altered  by  the  new 
lights  which  had  been  thrown  on  that  subject 
•during  the  argument  in  this  court.  That  when 
the  case  was  before  him  he  had  considered  the 
agreement  as  one  which  contemplated  and  pro- 
vided for  the  care  of  a  future  separation  mere- 
ly, having  overlooked  the  fact  that  the  parties 
were  then  actually  separated,  and  that  they 
had  been  so  from  the  time  of  the  receipt  of  the 
relator's  letter  repudiating  his  wife.  That  he 
•was  now  satisfied  the  agreement  was  not  void, 
upon  the  ground  that  it  was  an  agreement 
which  contemplated  a  future  separation  merely; 
that  it  evidently  was  based  upon  an  actual  sep- 
aration existing  at  the  time  such  agreement  was 
made, and  provided  for  the  continuance  of  such 
separation  and  the  custody  and  care  of  the  chil- 
dren, if  it  should,  unfortunately,  happen  that 
the  existing  difficulties  could  not  be  reconciled 
so  as  to  put  an  end  to  the  separation  at  a 
future  day,  although  the  agreement  upon 
its  face  contemplated  the  possibility  of  such 
future  reconciliation.  That  our  laws  had,  to  a 
limited  extent,  recognized  the  validity  of  agree- 
mpnts  founded  upon  a  present  separation  be- 
97*]  tween  husband  and  wife,  *where  the 
parties  could  not  live  together  in  peace.  But 
that  no  agreement  which  derogated  from  the 
matrimonial  rights  of  either  party  was  valid 
while  they  continued  to  cohabit  together;  and 
such  agreements  when  founded  upon  actual 
separation,  were  of  course  rescinded  when  the 
parties  became  so  far  reconciled  as  again  to  live 
together.  That  the  object  of  having  a  trustee 
for  the  wife,  in  an  agreement  for  a  separation, 
was  to  enable  the  trustee  to  enforce  the  agree- 
ment by  suit,  as  the  wife  could  not  bring  a  suit 
in  her  own  name  upon  such  an  agreement. 
That  the  case  of  Mary  Mead,  cited  from  the  first 
volume  of  Burrows'  Reports  [542]  by  the  coun- 
sel for  the  plaintiff  in  error,  seemed  to  be  an 
authority  for  saying  that  the  court,  upon  ha- 
beas corpus,  would  take  notice  of  an  agree- 
ment founded  upon  an  actual  separation,  as 
controlling  the  marital  rights  of  the  husband; 
and  that  the  principle  of  that  decision  was 
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equally  applicable  to  the  agreement  made  in  this 
case,  to  relinquish  to  the  wife  thcsole  care  and 
exclusive  custody  of  the  child  during  the  con- 
tinuance of  such  separation,  so  far  at  least  as 
to  authorize  the  court  upon  habeas  corpus,  to 
refuse  to  take  the  child  from  her,  contrary  to 
such  agreement. 

The-Chancellor  also  said  that  he  thought  the 
Supreme  Court  erred  in  supposing  that  the 
certiorari  allowed  by  the  provisions  of  the  Re- 
vised Statutes  to  review  the  proceedings  by 
commissioners  under  the  Habeas  Corpus  Act, 
was  a  mere  common  law  certiorari, in  wlwch  the 
court  was  only  authorized  to  see  that  the  judge 
or  officer  had  kept  within  his  jurisdiction.  He 
said  that  the  statute  evidently  contemplated  a 
review  of  the  case  upon  its  merits  by  the  Su- 
preme Court,  and  that  if  the  justices  of  that 
court  found  that  the  judge  or  other  officer  had 
erred,  they  should  not  only  set  aside  the  erro- 
neous proceeding,  but  should  correct  the  error 
by  proceeding  to  make  such  a  formal  decision 
in  the  case  as  he  should  have  made,  without 
compelling  either  party  to  commence  de  now 
upon  a  new  writ  of  habeas  corpus ;  and  that, 
therefore,  if  Judge  Inglis,  upon  the  facts  be- 
fore him,  was  right  in  leaving  the  child  in  the 
custody  of  the  mother,  his  decision  should 
have  been  affirmed;  but  if  he  was  wrong  the 
Supreme  Court  should  not  only  have  reversed 
his  decision,  but  should  also  have  proceeded 
to  make  a  final  disposition  of  the  custody  of 
the  child,  *or  at  least,  should  have  re-  [*98 
milted  the  proceedings  to  the  judge  with  direc- 
tions to  proceed  to  a  final  decision  of  the  case 
upon  the  merits,  in  accordance  with  the  prin- 
ciples which  the  Supreme  Court  had  setlled 
upon  the  certiorari.  He,  Iherefore,  thought  the 
awarding  of  anew  writ  of  habeas  corpus  return- 
able before  another  officer,  was  an  erroneous 
proceeding  under  the  provisions  of  the  Re- 
vised Statutes. 

By  Senator  Paige.  The  facts  of  this  case 
show  that  no  such  difficulty  exists  as  is  sup- 
posed by  the  learned  judge  who  delivered  the 
opinion  of  the  Supreme  Court,  in  relation  to 
receiving  as  evidence  the  twoaffidavils  of  Mrs. 
Barry  annexed  to  the  relurns  lo  the  wrils  of 
habeas  corpus,  returnable  before  the  recorder  and 
the  Chancellor,  as  these  affidavits  and  the  facts 
Iherein  contained,  are  expressly  made  by  the 
defendant  below  a  component  part  of  his  re- 
turn. They  are  to  be  considered,  therefore,  as 
a  part  of  the  return  and,  consequently,  as  a 
part  of  the  record.  It  will  be  observed,  also, 
that  the  relator  interposed  no  denial  under  oath 
of  any  of  the  material  facts  set  forth  in  the  re- 
turn, as  authorized  by  the  2  R.  S.,  p.  471,  sec. 
50,  2d  ed.  The  consequence  of  this  omission 
is  an  admission  of  all  the  facts  set  forth  there- 
in, including  those  contained  in  the  two  affida- 
vits of  Mrs.  Barry.  At  common  law  the're- 
lurn  to  a  habeas  corpus  proves  itself  and  can- 
not be  contradicted.  Bac.  Abr.,  Habeas  Cor- 
pus, B,  13.  The  Revised  Statutes  authorizes 
it  to  be  conlradicted  by  a  denial  under  oath. 
But  Ihis  denial  the  relator  did  not  think  proper 
to  make.  The  result  is,  he  admits  all  the  facts 
set  forth  in  the  return  to  be  true.  He  did  not 
join  issue  thereon ;  but  placed  himself  upon  the 
insufficiency  of  the  facts  in  the  return  to  jus- 
tify the  detenlion  of  his  infant  daughter,  in 
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like  manner  as  if  lie  had  demurred  to  the  same. 
And  inasmuch  as  the  relator  omitted  to  make 
any  new  allegations  under  oath,  as  authorized 
by  the  Krvi-rd  Statutes,  he  was  not  entitled  to 
offer  or  introduce  any  evidence  before  the  judirr. 
This  view  of  the  case  disposes  of  the  objection 
(deemed  so  important  by  Mr.  J.  Bronson), 
that  the  petitions  for  the  habeas  cor  pun,  and  the 
other  papers  before  before  the  recorder  and  the 
OJ)*]  ClianceUor.  were  not  *given  in  evidence 
before  Judge  Inglis.  These  proceedings  are  all 
set  forth  in  the  return  of  the  defendant  below; 
and  i  hu  return  being  admitted  to  be  true,  no 
evidence  whatever  of  any  of  these  proceedings 
was  necessary. 

Again;  if  the  habeas  corpus  issued  by  Judge 
Inglis  was,  as  Mr.  J.  Bronson  asserts,  a  com- 
mon law  habeas  corpus,  and  the  proceedings 
were,  consequently,  removed  to  the  Supreme 
Court  by  a  common  law  certiorari,  which  only 
removed  the  record,  the  consequence  supposed 
by  the  learned  judge  did  not  follow,  viz. :  that 
the  record  showed  no  reasons  for  continuing 
the  restraint,  as  the  return,  which  forms  a  part 
of  the  record,  embraces  all  the  facts  contained 
in  the  two  affidavits  of  Mrs.  Barry  (a  fact  not 
adverted  to  by  the  learned  judge),  which  it  is 
insisted  by  the  defendant  below,  show  good 
reasons  for  the  detention  of  the  infant  by  its 
mother;  and  if  the  certiorari  was  a  common 
law  certiorari,  as  held  by  the  Supreme  Court, 
then  certainly, according  to  the  doctrine  of  that 
court,  it  was  not  competent  for  it  to  reverse 
the  decision  of  Judge  Inglis — as  the  record 
shows  no  excess  of  jurisdiction  on  irregularity 
of  proceedings,  and  no  error  in  deciding  a  mere 
question  of  law  arising  on  the  face  of  the  rec- 
ord. The  decision  of  Judge  Inglis  upon  the 
question  of  restraint  or  no  restraint,  was  a  de- 
cision upon  the  facts,  which  the  Supreme 
Court  could  not  review  upon  a  common  law 
certiorari ;  nor  even,  according  to  the  opinion 
of  Mr.  J.  Bronson,  upon  a  statute  certiorari. 

But,  independent  of  these  considerations,  in 
my  judgment,  the  decisions  of  Judge  Inglis 
were  correct,  both  upon  the  questions  of  res 
adjudicata  and  upon  the  merits. 

The  proceedings  before  the  Chancellor,  and 
the  order  made  by  him,  were  between  the  same 
persons  who  were  parties  to  the  controversy 
before  Judge  Inglis,  and  were  in  relation  to  the 
same  subject-matter  sought  to  be  retried  before 
that  judge.  This  being  so,  according  to  ad- 
judged cases,  the  proceedings  before  the  Clian- 
cellor  were  a  bar  to  any  re-investigation  of  any 
mutters  which  occurred  previous  to  the  date  of 
his  final  order.  Such  unhappy  controversies 
as  these  may  endure  until  the  entire  impover- 
1OO*]  ishment  or  the  death  of  the  *parties, 
renders  their  farther  continuance  impractica- 
ble. If  a  final  adjudication  upon  a  habeas  cor- 
pus  is  not  to  be  deemed  res  adjudicata,  the  con- 
sequences will  be  lamentable.  This  favored 
writ  will  become  an  engine  of  oppression,  in- 
stead of  the  writ  of  liberty.  An  examination 
of  the  cases  on  this  subject  will  show  that  the 
general  rule  laid  down  by  Ch.  J.  De  Gray,  in 
the  case  of  Duchess  of  Kingston,  11  St.  Tr.)  261, 
as  to  the  conclusiveness  of  a  judgment  of  con- 
current or  exclusive  jurisdiction  upon  the  same 
matters  between  the  same  parties,  is  applicable 
to  all  final  adjudications  upon  a  habeas  corpus. 
1  Phil.  Ev..  821,  333  ;  3  Cow.,  127;  3  Wend.. 
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88;  1  Stark.  Ev..206;  Str.,  681;  Doug., 407;  7T. 
It..  :Ui7;  2  W.  Bl.,  1174;  1  Rig..  48;  2  Cow.  & 
II..  \otet  to  Phil.  Ev.,  825;  6  Johns.,  887; 
Yates  v.  People,  7  T.  R.  451  ;  1  East,  537.  I 
think  the  following  rule  will  be  found  sus- 
tained by  the  cases,  viz.:  wherever  a  final  ad- 
judication of  an  inferior  court  of  record,  or  of 
an  inferior  court  not  of  record,  or  of  persons 
invested  with  power  to  decide  on  the  property 
and  rights  of  the  citizen,  isexaminable  by  the 
Supreme  Court,  upon  a  writ  of  error  or  &  certio- 
rari— in  every  such  case,  such  final  adjudica- 
tion may  be  pleaded  as  res  adjudicata,  and  is 
conclusive  upon  the  parties  in  all  future  con- 
troversies relating  to  the  same  matter.  Tidd, 
Pr.,  1051,  1138;  2  Cai.,  182;  20  Johns.,  80. 

It  is  insisted,  on  the  part  of  the  plaintiff  in 
error,  that  the  agreement  of  the  date  of  June 
7.  1888,  entered  into  between  Mr.  and  Mrs. 
Barry,  was  a  renunciation  by  Barry  of  his 
marital  rights,  or  at  least  was  a  cession  to  Mi-. 
Barry,  for  all  future  time,  of  the  custody  of 
the  infant  daughter  of  the  relator.  By  that  in- 
strument, Barry  agrees  to  relinquish  to  his  wife 
all  his  right  to  the  daughter,  if  she  should  re- 
quire it.  Agreements  for  a  present  separation 
between  husband  and  wifea/e  valid;  otherwise 
as  to  agreements  for  a  future  separation.  8 
Paige,  Ch.,  483;  8  Johns.,  72;-2  Wend.,  422. 
In  Rex  v.  Mary  Mead,  1  Burr.,  542  (1758). 
which  was  a  Jiabeas  corpus  to  bring  up  the  wife 
of  John  Wilkes,  the  return  set  forth,  that  her 
husband  (having  used  her  ill),  in  consideration 
of  a  large  sum  paid  him  out  of  her  *sep  [*  1 0 1 
arate  estate,  consented  to  her  living  separate 
from  him,  and  entered  into  articles  of  separa- 
tion, and  covenanted  therein  not  to  disturb  her 
or  any  person  with  whom  she  should  live;  that 
she  lived  with  her  mother  at  her  own  earnest 
desire,  and  that  the  habeas  corpus  was  taken 
out  with  the  view  of  seizing  her  by  force.  It 
was  held  by  the  court  that  this  agreement  was 
a  formal  renunciation  by  the  husband  of  his 
marital  right  to  seize  his  wife,  or  to  force  her 
to  live  with  him.  A  similar  decision  was  made 
in  Rex  v.  Lister,  1  Str.,  478  (1722).  In  the  Mat- 
ter of  McDowle,  8  Johns.,  328,  where  the  father 
of  an  infant,  and  the  master,  executed  indent- 
ures of  apprenticeship,  which  were  not  bind- 
ing on  the  infant,  it  was  held  that  the  father 
was,  nevertheless,  bound,  and  that  the  infant 
could  alone  take  advantage  of  the  defect  in 
the  indenture;  and  being  brought  up  on  an 
habeas  corpus  sued  out  by  the  father,  the  court 
refused  to  deliver  him  to  the  father,  but  gave 
hi  in  permission  to  go  where  he  pleased.  Upon 
the  authority  of  those  cases,  I  am  strongly  in- 
clined to  the  opinion  that  the  agreement  en- 
tered into  between  Barry  and  his  wife,  was  in 
equity  a  cession  by  him  to  her  of  the  custody 
of  his  infant  daughter.  But  laying  this  agree- 
ment out  of  the  question,  in  my  opinion,  the 
mother,  under  the  facts  and  circumstances  of 
this  case,  ought  to  be  allowed  to  retain  the  cus- 
tody of  the  daughter. 

The  father's  right  to  his  child  is  not  absolute 
and  inalienable.  In  those  American  cases 
which  uphold  to  the  greatest  extent  the  right 
of  the  father,  it  is  conceded  that  it  may  be  lost 
by  his  ill  usage,  immoral  principles  or  habits, 
or  by  his  inability  to  provide  for  his  children. 
But  the  great  principle  which  runs  through 
nearly  all  the  American  and  the  earlier  English 
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cases,  is  that  which  is  stated  by  Thompson, 
Ch.  J.,  in  the  Matter  of  Waldron,  13  Johns., 
418,  when  speaking  of  the  custody  of  the  in- 
fant, in  the  case  of  the  claim  made  by  the 
father,  to  such  custody,  viz.:  "It  is  the  benefit 
and  welfare  of  the  infant  to  which  the  atten- 
tion of  the  court  ought  principally  to  be  di- 
rected. ""  Asa  necessary  result  of  this  principle, 
it  follows  that  the  custody  of  infant  children 
must  always  be  regulated  by  judicial  discre- 
tion, exercised  in  reference  to  their  best  inter- 
1O2*J  ests.  Where  an  infant  is  brought  *up 
on  habeas  corpus,  the  court  will  not  decide  upon 
the  right  of  guardianship,  and  if  there  is  no 
improper  restraint,  the  court  will  not  deliver 
over  the  infant  to  the  custody  of  another.  If 
the  infant  is  competent  to  form  a  judgment 
and  declare  his  election,  the  court  will  after  ex- 
amination allow  him  to  go  where  he  pleases, 
otherwise  will  exercise  its  judgment  for  him; 
and  this  judgment  is  to  be  exercised  (being  in 
lieu  of  the  judgment  of  the  infant)  with  refer 
ence  to  the  interest  and  welfare  of  the  infant. 
Matter  of  Wollstonecraft,  4  Johns.  Ch.,  80; 
Matter  of  McDowle,  8  Johns.,  328;  Matter  of 
Waldron,  13  Johns.,  418.  The  interest  of  the 
infant  is  deemed  paramount  to  the  claims  of 
both  parents.  This  is  the  predominant  ques- 
tion which  is  to  be  considered  by  the  court  or 
tribunal  before  whom  the  infant  is  brought. 
The  rights  of  the  parents  must  in  all  cases 
yield  to  the  interests  and  welfare  of  the  infant. 
These  principles  were  recognized  and  adjudged 
as  a  part  of  the  law  of  this  State,  in  the  cases 
last  referred  to.  And  if  the  cases  of  People  v. 
Chegaray,  18  Wend.,  640,  and  of  Nickerson,  19 
Wend.,  16,  conflict  with  these  authorities,  they 
are,  in  my  judgment,  to  the  extent  of  such  con- 
flict, a  departure  from  the  law  as  established 
in  this  State.  But  even  in  the  case  of  Nicker- 
son, relied  on  by  the  relator,  Nelson,  Ch.  J., 
admits  the  general  rule  above  stated.  He  says: 
"Nothing  appears  to  show  that  the  father  is 
not  a  tit  and  proper  person  to  have  the  care 
and  education  of  his  child,  or  that  it  would  be 
for-the  interest  of  the  child  pecuniarily  or  oth- 
erwise, to  commit  its  custody  to  the  mother." 
It  vvill  be  found  that  in  a  great  variety  of  cases, 
courts  have,  in  the  exercise  of  a  judicial  dis 
cretion  as  to  the  custody  of  infant  children, 
committed  them  to  the  custody  of  the  mother, 
or  of  some  third  person  notwithstanding,  and 
in  opposition  to  the  claims  of  the  father  to 
siifh  custody.  Com.  v.  Addicks,  5  Binn.,  520; 
3  Mas.,  482;  6  Greenl.,  462;  4  Johns.  Ch.,  80; 
8  Johns.,  253;  13  Johns.,  418:  the  late  case  of 
Commonwealth,  ex  rel.  D'Hauteville,  v.  Sears,  in 
the  Court  of  General  Sessions  in  Philadelphia. 
1O3*]  *By  the  law  of  nature,  the  father 
has  no  paramount  right  to  the  custody  of  his 
child.  By  that  law  the  wife  and  child  are  equal 
to  the  husband  and  father;  but  inferior  and 
subject  to  their  sovereign.  The  head  of  a 
family,  in  his  character  of  husband  and  father, 
has  no  authority  over  his  wife  and  children; 
but  in  his  character  of  sovereign  he  has.  On 
the  establishment  of  civil  societies,  the  power 
of  the  chief  of  a  family  as  sovereign,  passes  to 
the  chief  or  government  of  the  nation.  And 
the  chief  or  magistrate  of  the  nation  not  pos- 
se^sing  the  requisite  knowledge  necessary  to  a 
judicious  discharge  of  the  duties  of  guardian- 
ship and  education  of  children,  such  portion 
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of  the  sovereign  power  as  relates  to  the  dis- 
charge of  these  duties,  is  transferred  to  the 
parents,  subject  to  such  restrictions  and  limita- 
tions as  the  sovereign  power  of  the  nation 
think  proper  to  prescribe.  There  is  no  parental 
authority  independent  of  the  supreme  power  of 
the  State.  But  the  former  is  derived  altogether 
from  the  latter.  In  the  civil  state  there  is  no 
inequality  between  the  father  and  mother. 
Ordinarily,  a  child,  during  infancy,  is  entirely 
under  the  discipline  of  its  mother;  and  very 
frequently  wives  discharge  the  duty  of  educa- 
tion of  their  children  better  than  the  husbands. 
De  Felice,  Lectures  on  Natural  Rights,  Lect., 
30.  It  seems  then,  that  by  the  law  of  nature, 
the  father  has  no  paramount  inalienable  right 
to  the  custody  of  his  child.  And  the  civil  or 
municipal  law  in  setting  bounds  to  his  parental 
authority,  and  in  entirely  or  partially  depriv- 
ing him  of  it  in  cases  where  the  interests  and 
welfare  of  his  child  require  it,  does  not  come 
in  conflict  with  or  subvert  any  of  the  princi- 
ples of  the  natural  law.  The  moment  a  child 
is  born,  it  owes  allegiance  to  the  government 
of  the  country  of  its  birth,  and  is  entitled  to 
the  protection  of  that  government.  And  such 
government  is  obligated  by  its  duty  of  protec- 
tion, to  consult  the  welfare,  comfort  and  inter- 
ests of  such  child  in  regulating  its  custody 
during  the  period  of  its  minority.  By  the  Civil 
Code  of  Austria,  where  husband  and  wife  are 
separated,  and  cannot  agree  which  shall  have 
the  charge  of  the  education  of  the  children, 
the  mother  has  the  custody  of  males  until  they 
arrive  at  the  full  age  of  four  years,  and  of  fe- 
males until  the  full  age  of  seven  years. 

*The  law  of  England  at  the  time  of  [*1O4 
the  American  Revolution,  and  even  until  after 
the  year  1800,  in  relation  to  the  custody  of  in- 
fant children,  was  the  same  as  I  understand  it 
to  be  in  this  State.  In  Eex  v.  Smith,  2  Str.,  982 
(1735),  a  boy  of  13  or  16  years  old,  in  the  cus- 
tody of  his  aunt,  was  brought  up  on  a  habeas 
corpus  sued  out  by  his  father.  It  was  held  by. 
the  court,  that  they  could  only  deliver  the  boy 
out  of  the  custody  of  his  aunt,  and  inform  him 
he  was  at  liberty  to  go  where  he  pleased;  and 
the  boy  chose  to  remain  with  his  aunt.  In  the 
case  of  Hex  v.  Delaval,  3  Burr.,  1434,  decided 
in  1763,  Ld.  Mansfield  held  "that  in  cases  of 
writs  of  Jiabeas  corpus  directed  to  bring  up  in- 
fants, the  court  is  bound  ex  debito  justitice.  to 
set  the  infant  free  from  an  improper  restraint; 
but  they  are  not  bound  to  deliver  them  over  to 
anybody,  nor  to  give  them  any  privilege.  This 
must  be  left  to  their  discretion,  according  to 
the  circumstances  that  shall  appear  before 
them."  And  in  Blisset's  case,  Loft.,  748  (1774), 
Ld.  Mansfield  says:  "If  the  parties  disagree, 
the  court  will  do  what  shall  appear  best  for  the 
child."  It  was  not  until  1804,  in  the  case  of 
King  v.  De  Manneville,  5  East,  221,  thattfie  de- 
cisions in  England  took  a  direction  in  favor  of 
establishing  the  paramount  right  of  the  father 
to  the  custody  of  his  infant,  in  cases  where  the 
interest  and  welfare  of  the  infant  called  upon 
the  court  to  commit  it  to  the  custody  of  the 
mother.  This  case  was  followed  by  those  of 
Ex  parte  Skinner,  9  ;  J.  B.  Moore,  278  ;  of 
McCletlan,  1  Dowl.  Prac.  Cas.  81 ;  of  Ball  v. 
Ball,  2  Sim.  35;  of  King  v.  Qreenhitt,  4  Ad.  & 
Ell.,  624,  decided  in  1836  by  the  Court  of  K. 
B.  To  show  how  far  these  cases  have  gone,  I 
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refer  to  the  speech  of  Ld.  Lyndhurst  in  the 
House  of  Lords  July  80,  1888,  on  the  bill  in  re- 
lation to  the  custody  of  infants,  44th  vol.  Purl. 
Dchnles,  lUcrics,  p.  774,  he  says:  "As  the  law 
now  stood,  the  father  of  a  child  born  in  lawful 
•wedlock  was  entitled  to  the  entire  and  absolute 
control  and  custody  of  that  child,  and  to  ex- 
clude from  any  share  in  that  control  and  cus- 
tody the  mother  of  that  child.  The  mother 
might  be  the  most  virtuous  woman  that  ever 
lived,  amiable  in  her  manners,  fond  and  at- 
1O5*]  tached  to  her  'children;  the  father,  on 
the  other  hand,  might  be  profligate  in  charac- 
ter, brutal  in  manner,  living  in  adultery,  and 
yet  would  have  the  right,  under  the  existing 
Jaw,  to  the  custody  of  the  children  of  his  mar- 
riage, to  the  exclusion  of  even  access  to  them 
of  his  wife,  their  mother."  Ld.  Den  man,  the 
Chief  Justice  of  the  Q.  B.,  in  a  speech  on  the 
same  subject  in  the  House  of  Lords,  July  18, 
1839,  49th  vol.  Parl.  Debates,  p.  494,  says:  "In 
the  case  of  King  v.  Oreenhill,  which  had  been 
decided  in  1886,  before  himself  and  the  other 
judges  of  the  K.  B. ,  he  believed  that  there  was 
not  one  judge  who  had  not  felt  ashamed  of  the 
state  of  the  law,  and  that  it  wassuch  as  to  ren- 
der it  odious  in  the  eyes  of  the  country.  The 
effect  in  thqt  case  was  to  enable  the  father  to 
take  his  children  from  his  young  and  blame 
less  wife,  and  place  them  in  the  charge  of  a 
•woman  with  whom  he  then  cohabited." 

If  such  was  the  state  of  the  English  law,  Ld. 
Denman  might  well  say  he  was  ashamed  of  it, 
and  that  it  was  odious  in  the  eyes  of  the  coun 
try.  This  State  has  never  been  disgraced  by 
laws  so  subversive  of  the  welfare  of  infant 
children,  of  the  rights  of  mothers,  and  of  the 
morals  of  the  people.  In  1839,  through  the  un- 
tiring and  praiseworthy  exertions  of  Sergeant 
Talfourd,  the  British  Parliament  modified  the 
law  in  relation  to  the  custody  of  infants,  by  an 
Act  which  authorizes  the  Lord  Chancellor  and 
Master  of  the  Rolls  to  make  an  order  for  the 
access  of  the  mother  to  her  infant  children, 
and  if  the  infant  be  within  the  age  of  7  years, 
to  make  an  order  that  it  be  delivered  to  and  re- 
main in  the  custody  of  the  mother  until  attain- 
ing such  age. 

Upon  a  review  of  all  the  authorities  binding 
upon  the  courts  of  this  State,  I  have  come  to 
the  undoubting  conclusion  that  the  right  of 
the  father  to  the  custody  of  hischild  is  notab 
solute,  and  that  such  custody  is  referable  to 
its  interest  and  welfare,  and  is  to  be  selected 
l»y  the  court  in  the  exercise  of  a  sound  judicial 
discretion,  irrespective  of  the  claims  of  either 
parent.  This  conclusion  I  believe  is  warranted 
by  the  law  of  this  State,  as  well  as  by  the  law 
of  nature.  A  sense  of  parental  duty  ought  ever 
to  withhold  a  parent  from  pressing  his  or  her 
1 06*]claims  to  the  custody  of  a  *child,  when- 
ever the  true  interests  of  such  child  forbid  it  ; 
and  whenever  this  parental  obligation  fails  to 
influence  the  conduct  of  the  parent,  it  is  fortu- 
nate that  the  enlightened  principles  of  our  law 
authorize  our  courts  to  interpose  in  behalf  of 
the  child. 

If  then  a  judicial  discretion  if  to  be  exercised 
in  relation  to  the  welfare,  comfort  and  interest 
of  the  infant,  as  connected  with  her  custody, 
was  this  discretion  improperly  exercised  in  this 
case  by  Judge  Inglis  ?  The  infant  was  under 
three  years  of  age;  was  delicate  and  sickly,  re- 
784 


quiring  peculiarly  a  mother's  care  and  at  ten 
tion.  The  mot  her  possessed  every  qualification 
to  bestow  this  care  and  attention.  Ought  the 
judge  to  have  delivered  this  infant,  under  such 
circumstances,  over  to  the  father,  or  to  have 
allowed  it  to  remain  in  the  custody  of  the 
mother?  I  confess  1  have  no  hesitation  in  say- 
ing that  I  entirely  concur  in  the  position  of 
the  Chancellor,  viz. :  that  all  other  things  being 
equal,  the  mother  is  the  most  proper  person  to 
be  intrusted  with  the  custody  of  a  child  of  this 
tender  age.  He  says:  "The  law  of  nature  has 
given  to  her  an  attachment  for  her  infant  otf- 
spring  which  no  other  relative  will  be  likely  to 
possess  in  an  equal  degree.  And  where  no  suf- 
ficient reasons  exist  for  depriving  her  of  the 
care  and  nurture  of  her  child,  it  would  not  be 
a  proper  exercise  of  discretion  in  any  court  to 
violate  the  law  of  nature  in  this  respect."  I  am, 
therefore,  in  favor  of  reversing  the  judgment 
of  the  Supreme  Court. 

On.  the  question  being  put — shall  this  judg- 
ment be  reversed?— 19  members  of  the  Court 
answered  in  the  affirmative  and  3  in  the  nega- 
tive. The  members  answering  in  the  negative 
were,  the  PRESIDENT  of  the  Senate,  and  Sena- 
tors Root  and  Skinner. 

A  resolution  was  then  adopted,  that  in  the 
opinion  of  the  court  the  decision  of  Judge  In- 
glis upon  the  question  of  res  adjudicata  was 
correct,  and  in  conformity  to  law. 

Whereupon,  a  rule  was  entered  reversing  the 
judgment  of  the  Supreme  Court,  and  affirming 
the  decision  of  Judge  Inglis;  in  which  rule 
was  incorporated  the  resolution  adopted  as 
above. 

Reversing— 3  Hill,  399. 

Infant— Agreement  to  transfer  custody  of.  Ex- 
plained-3  Hill,  410. 

Cited  in-30  Am.  Rep.,  598  (32  Ohio  St.,  108). 

Infant— Father  the  natural  guardian  nf.  Cited  in 
—27  Barb.,  14;  8  How.  Pr.,  293 ;  10  Allen.  271 ;  76  111., 
419. 

Habeas  Corpus—  When  will  lie  tn  obtain  curt  win  of 
infant.  Cited  in— 6  Barb.,369  ;  22  Uurb.,191 ;  39  Barb., 
310  ;  1  Duer,  723  ;  11  Lejr.  Obs..  238  :  26  Mo.,  201. 

Habeas  Corpus  -  When  barred  foj/  former  adjudica- 
tion. Distinguished— 1  Hun,  28  ;  3  T.  &  C.,  191 ;  6 
Park..  322 ;  3  Blatchf.,  4. 

Reviewed-1  Park..  136 ;  5  Lear.  Obs.,  298. 

Cited  in-4  Hill,  608;  11  Hun,  324;  12  Hun.  511;  3 
Barb.,185 :  13  Abb.  Pr.,10 ;  10  Abb.  X.  S.,116 ;  3  Park.. 
523;  5  Park..  117;  107  Mass.,  171 ;  36  Mo.,  201 ;  27  Am. 
Rep.,  224  (64  Mo.,  216). 

Also  cited  in— 79  N.  Y.,  447  (35  Am.  Rep.,  535);  22 
Barb.,  103:  2  Wood  &  M.,  15. 


*TALLMADGE  v.  WALLIS.    [MOT 

Conveyance  of  Realty  with  Covenant  of  Seisin — 
Action  on  Bond  for  Purchase  Money — Plea  of 
Want  of  Seisin — Failure  of  Contideintion — 
Phadinq — Burden  of  Proof — Notice — Eviction 
— Liability  for  Mesne  Profits — Defect  of  Title 
— Remedy  of  Purchaser — Evidence — Statute  a» 
to  Sealed  Instruments. 

A  plea  of  want  of  seisin  in  a  vendor  who  has  con- 
veyed real  estate  with  covenant  of  seisin,  is  no  bar 


NOTE.— 1.  Impeachment  of  consideration  expressed 
in  a  sealed  instrument. 

Under  the  statutes  of  some  of  the  States  the  con- 
sideration of  a  sealed  instrument  may  be  im- 
peached. See  Russell  v.  Rogers,  15  Wend.,  351.  note. 

2.  Failure  nf  consideration— What  amounts  to,  in 
caxeof  notes  given  for  purchase  money  of  lands  ivith 
warranty  of  title.  See  Frlsbie  v.  Hoffnagle,  11  Johns., 
50,  note, 

WEND.  25. 
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'to  an  action  of  debt  on  bond  given  for  the  purchase 
money.  It  seems,  that  to  bar  a  recovery  on  the 
ground  of  a  total  failure  of  consideration,  the  de- 
fendant must  allege  that  he  obtained  no  estate  or 
interest  whatever  under  the  conveyance ;  and  in 
•such  case,  in  the  absence  of  an  allegation  in  the 
pleadings  to  the  contrary,  it  will  not  be  presumed 
that  he  obtained  even  possession  of  the  premises. 
The  onus  of  showing  a  total  failure  of  consideration 
lies  upon  the  defendant. 

It  seems,  also,  that  in  a  plea  of  want  of  seisin,  the 
•  defendant  must  specify  the  defect  of  title,  and  show 
in  whom  is  the  title. 

Where  the  purchaser  has  acquired  any  estate  or 
.interest  whatever  in  the  premises,  or  obtained  any 
benefit  by  the  conveyance,  he  cannot  plead  want  of 
seisin  in  the  vendor  in  bar  of  an  action  for  the  re- 
covery of  the  purchase  money  ;  but  must,  with  his 
plea,  Rive  notice  of  the  facts  he  relies  upon  to  re- 
duce the  amount  of  the  recovery  as  for  a  partial 
failure  of  consideration. 

Where  there  has  been  an  eviction,  and  the  pur- 
•chaser  is  liable  to  the  true  owner  for  mesne  profits, 
to  an  amount  equal  to  the  sum  demanded  of  him  by 
his  vendor,  he  may  plead  such  facts  in  bar  of  an  ac- 
tion for  the  purchase  money  as  showing  a  total  fail- 
ure of  consideration  ;  but  whether  a  total  or  partial 
failure  of  consideration  by  reason  of  defect  of  title 
can  be  shown  where  the  conveyance  was  with  war- 
ranty and  there  has  not  been  an  eviction,  quaere. 

Where  a  contract  for  the  sale  of  real  estate  has 
been  consummated  by  the  execution  of  a  deed  with- 
out fraud  or  deceit  on  the  part  of  the  vendor,  the 
purchaser  cannot  by  his  own  act  repudiate  the  con- 
tract ;  he  must  apply  to  chancery,  and  even  that 
court  will  not  in  general  interfere,  if  there  be  cov- 
enants in  the  deed  to  which  the  party  may  resort 
for  his  remedy. 

The  Statute  Relative  to  Evidence  in  Certain  Cases, 
:2  K.  S.,  406,  sees.  77,  78,  places  the  defense  to  actions 
upon  sealed  instruments  in  respect  to  want  of  con- 
sideration, total  or  partial,  upon  the  same  footing 
with  defenses  to  actions  upon  instruments  not 
•sealed,  except  so  far  as  relates  to  the  form  of  plead- 
ing; in  respect  to  which,  the  statute  requires  that 
the  defense  to  an  action  on  a  sealed  instrument 
to  be  available,  must  be  pleaded,  or  notice  given 
of  it. 

Citations— 2  R.  S.,  406 ;  3  Wend.,  236 ;  8  Wend.,  109  ; 
1  Dana,305;  2  Kent,Com.,473;  5Paige,300;  11  Johns., 
54 ;  21  Wend.,  131 ;  1  Greenl.,  352  :  3  Pick.,  452. 

ERROR  from  the  Supreme  Court.  Wallis 
sued  Tallmadge  in  the  Superior  Court  of 
the  City  of  N.  Y.  in  an  action  of  debt  on  bond, 
bearing  date  Dec.  26,  1835,  in  the  pena  sum 
of  $16,185,  conditioned  for  the  payment  of 
$8,092.50.  The  defendant  pleaded:  1,  non  est 
factum;  and  2,  after  craving  oyer  of  the  bond, 
and  setting  it  forth  that  on  the  day  of  the  date 
of  the  bond,  the  plaintiff,  in  consideration  of 
the  sum  of  $12,900,  executed  a  deed,  convey- 
ing to  him  in  fee.  thirteen  lots  of  land  in  the 
City  of  N.  Y.,  subject  to  a  certain  mortgage 
lO8*]*for  $4,807.50,  which  he  (the  defend- 
ant) assumed  to  pay  off  and  cancel  on  record 
as  part  of  the  consideration  expressed  in  the 
deed;  that  the  plaintiff  covenanted  that  at  the 
time  of  the  sealing  and  delivery  of  the  indent- 
ure, he  was  lawfully  seised  in  his  own  right  of 
a  good,  absolute  and  indefeasible  estate  of  in- 
heritance in  fee  simple,  of  and  in  the  premises 
(except  as  to  the  mortgage),  and  that  he  had 
good  right,  etc,,  to  grant,  etc.,  in  manner  and 
form  aforesaid.  The  defendant  then  averred 
that  at  the  time,  etc. ,  the  plaintiff  was  not  law- 
fully seised  in  his  own  right  of  a  good,  abso- 
lute and  indefeasible  estate  of  inheritance  in 
fee  simple  (except  as  to  the  mortgage)  of  and 
in  the  premises,  and  that  he  had  not  at  the 
time,  etc.,  good  right,  etc.,  to  grant,  etc.  He 
further  averred  that  the  bond  and  deed  were 
executed  at  the  same  time,  and  that  the  deed 
was  the  entire  and  only  consideration  for  the 
bond;  and  inasmuch  as  the  plaintiff  was  not 
WEND.  25.  N.  Y.  R.,  14. 


lawfully  seised  of  the  premises  or  of  any  part 
thereof,  he  (the  defendant)  said  that  the  con- 
sideration of  the  bond  had  wholly  failed  ;  con- 
cluding with  a  verification  and  prayer  of  judg- 
ment. To  this  second  plea  the  plaintiff  de- 
murred, and  the  defendant  joined  in  demurrer. 
The  cause  was  tried  upon  the  issue  of  fact,  and 
a  verdict  found  for  the  plaintiff— contingent 
damages  being  assessed  upon  the  issue  of  law. 
The  court  in  which  the  suit  was  commenced 
sustained  the  demurrer  and  rendered  judg- 
ment for  the  plaintiff,  and  the  Supreme  Court 
on  writ  of  error  affirmed  the  same,  and  in  de- 
ciding the  case,  adverting  to  the  opinion  de- 
livered in  Whitney  v.  Lewis,  21  Wend.,  131. 
The  defendant  then  removed  the  record  into 
this  court. 

Mr.  C.  O'Conor,  for  the  plaintiff  in  error, 
presented  and  argued  the  following  points: 

I.  A  plea  of  the  total  failure  of  title  to  lands 
conveyed,  with  warranty,  is  a  perfect  bar  to 
an  action  of  debt  upon  a  bond  given  for  the 
purchase  money. 

1.  When  the  entire  consideration  of  a  cove- 
nant to  pay  money,  was  some  act  which  the 
covenantee  agreed,  in  the  same  instrument,  to 
perform  prior  to  or  simultaneously  with  the 
*payment,  the  covenantee,  in  a  suit  [*1O9 
upon  the  covenant,  was  obliged,  before  the  R. 
S.  to  aver,  and  prove  performance  of  such  act, 
or  readiness  to  perform  it.     Campbell  v.  Jones, 
6  T.  R,,  570,  573;  Boom  v.  Eyre,  I  H.  Bl.,  273 
in  n.;  1  Wms.  Saund.,  p.  320,  n.  4. 

2.  This  rule,  although  generally  affirmed  in 
cases  presenting  only  a  question  of  pleading, 
nevertheless,   establishes    the    principle    that 
where  matter  of  fact,  even  though  resting 
merely  in  pais,  grounded  upon  and  arising 
out  of  the  same  contract,  would  show  a  total 
failure  of  the  consideration  of  the  covenant  to 
pay,  such  matter  will,  where  some  technical 
impediment  does  not  prevent  it,  discharge  the 
covenant  at  law,  as  it  ought  in  equity. 

3.  The  limitation  of  this  principle  of  general 
justice,  by  the  common  law,  in  actions  of  cov- 
enant, to  the  case  mentioned  in  division  2,  was 
founded  upon  reasons  purely  technical,  was 
subversive  of  equity,  and  not  in  harmony  with 
the  rules  of  law,  in  actions  on  simple  contract, 
as  recognized  in  this  State. 

The  plaintiff  was  not  obliged  to  aver  and 
prove  performance  of  a  prior  act,  constituting 
only  part  of  the  consideration,  because  such  a 
rule  would  deprive  him  of  payment  for  what 
he  had  performed;  and  yet  the  defendant  was 
precluded  from  setting  up  such  partial  failure, 
in  reduction  to  the  plaintiff's  demand,  on  the 
technical  ground  that  unliquidated  damages 
could  not  be  set  off.  Davidson  v.  Owynne,  12 
East,  888;  7  Johns.,  249. 

Some  English  judges  applied  this  principle 
to  actions  on  simple  contract,  but  the  courts  of 
this  State  never  did  so.  Le  Blanc,  J.,  7  East, 
484,  n.  1. 

The  defense  of  a  total  failure  of  the  consid- 
eration of  the  covenant  to  pay  money,  when 
not  admissible,  through  the  instrumentality  of 
the  rule  above  adverted  to,  as  the  failure  of  a 
condition  precedent,  was,  in  actions  of  cove- 
nant excluded  on  the  technieal  ground  that  the 
plea  setting  it  up,  must,  necessarily,  be  pro- 
nounced bad,  because  the  seal  was  in  law  con- 
clusive proof  of  the  consideration,  and  the 
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plea,  although  it  admitted  the  breach  alleged, 
showed  no  excuse.  1  Chit.  PI.,  488. 
1 1  O*J  *The  use  of  the  general  issue  in  as- 
aumpsit  and  debt  on  simple  contract,  and  the 
broad  rule  of  justice  adopted  in  respect  to  evi- 
dence under  it,  »'.  e.,  that  anything  which 
showed  that  the  plaintiff  had,  when  he  brought 
his  suit,  no  right  to  recover,  was  admissible, 
alone  prevented  the  application  of  this  legal, 
but  inequitable  and  inconvenient  rule,  to  those 
actions.  1  Chit.  PI.,  472,  8d  Am.  ed.,  n.  14;  2b., 
476.  n.  g. 

4.  By  2  R.  S.,  406,  sec.  77,   sealed  instru- 
ments are  placed,  as  it  respects  consideration, 
on  the  same  basis  as  simple  contracts.    Case  v. 
Boughton,   11  Wend..  106;    Johmon  v.  Miln, 
14  Wend.,  199;  see,  18  Wend.,  610;  15  Wend., 
359. 

In  actions  on  simple  contract,  a  total  failure 
of  the  consideration  is,  as  a  plea  or  as  evidence, 
a  perfect  bar  at  common  law.  Per  Chancellor, 
Reab  v.  McAlister,  8  Wend.,  115-117,  and  cases 
cited;  Cook  v.  Moseley,  13  Wend.,  279;  Ib., 
607  ;  Judd  v.  Dennison,  10  Wend. ,  513  ;  see,  14 
Wend.,  259. 

A  failure  of  title  to  the  thing  sold,  where 
there  is  an  express  or  implied  warranty,  is  a 
bar,  within  this  rule,  to  an  action  for  the  price, 
whether  brought  on  the  contract  of  sale  or  on 
a  separate  security,  although  fraud  be  not  al- 
leged. Frisbie  v.  Hoffnagle,  11  Johns.,  50,  and 
cases  there  cited. 

5.  Even  at  common  law,  where  the  consid- 
eration of  a  covenant  to  pay  money,  is  a  grant 
of  land,  accompanied  by  an  express  or  implied 
covenant  of  warranty,  it  has  long  been  settled 
law,  forming,   perhaps,  an  exception  to  the 
rule,  that  if  nothing  passed  by  the  deed,  the 
covenant  to  pay  the  consideration  money  could 
not  be  enforced.  Fronlin  v. Small,  2  Ld.  Raym., 
1418;  Bogart  v.  DeBunsy,  6. Johns.,  96. 

6.  It  is  an  elementary  principle  of  jurispru- 
dence, founded  in  the  purest  justice  and  sanc- 
tioned by  innumerable  decisions,  that,  when 
the  consideration  of  a  promise  to  pay  money 
has  failed,  the  promise  shall  not  be  enforced. 

II.  The  plea  in  this  case  shows  an  entire  fail- 
ure of  consideration,  and  entitled  the  plaintiff 
in  error  to  judgment  in  the  court  below. 

1 1 1*]  *1.  The  covenants  of  seisin,  etc.,  did 
not  form  the  consideration  of  the  bond;  they 
are  mere  auxiliaries  to  that  which  formed  the 
consideration;  i.  e.,  the  grant. 

2.  If  the  covenants  of  seisin,  etc.,  did  form 
the  consideration  of  the  bond,  the  plea  showed 
a  total  failure  of  them,  which  would  entitle 
the  plaintiff  in  error,  in  case  judgment  was 
given  for  the  defendant  in  error  to  recover 
back  in  a  cross  action  precisely  the  same  sum 
which  was  recovered  in  this  suit  ;  and,  there- 
fore, according  to  those  general  principles  of 
law,  long  recognized  in  all  other  actions  on 
contract,  and  now,  by  R.  S.  rendered  applica- 
ble to  actions  on  sealed  instruments,  in  order 
to  effectuate  justice  between  the  parties,  and 
to  avoid  vexatious  litigation  and  circuity  of  ac- 
tion, it  ought  to  be  held  good.  McNeish  v. 
Stewart,  7  Cow. ,  474  ;  Lvddington  v.  Pulver,  6 
Wend.,  406,  deed  and  bond  one  instrument; 
Parker  v.  Parmele,  20  Johns.,  133,  referring  to 
11  Johns.,  525;  Montag.,  Set-Off,  p.  1  ;  see, 
also;  6  Paige,  227. 

III.  The  plea  cannot  be  adjudged  bad,  on 
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general  demurrer,  because  it  does  not  negative 
a  remote,  conceivable  possibility  ;t.  «.,  that  the 
defendant  In  error,  when  he  sold  in  fee,  had, 
although  not  seised  in  fee,  some  lesser  interest. 
Such  defect,  if  it  be  one.  could  only  be  readied 
by  a  special  demurrer.  Waggoner  v.  Colt/in  11 
Wend.,  27;  1  Chit.  PI.,  236-239;  Gould,  PI  ,  p. 
82,  sec.  58,  p.  83,  sec.  56,  p.  167,  sec.  198;  Ho- 
lham  v.  E.  1.  Co.,  1  T.  R.,  688;  Orinwoldv.  Ins. 
Co.,  8 Cow.,  96-1 17;  Sir  It.  Bovy's  case,  1  Vent., 
217;  Rex  v.  Pemberton,  2  Burr.,  1036;  Hughe* 
v.  Robotham.Cro.  Eliz.,  802;  Challonerv.  Davis, 
1  Ld.  Raym.,  400;  Steph.,  PI.,  850. 

Messrs.  J.  L.  Wendell  and  S.  Stevens, 
for  the  defendant  in  error,  admitted  that  un- 
der the  provisions  of  the  Revised  Statutes,  2- 
R.  S.,  406,  sec.  77,  the  defendant  might  rebut 
the  presumption  of  consideration  arising  from 
the  fact  that  the  instrument  upon  which  he 
was  sued  was  sealed,  by  proving  a  total  failure 
of  consideration;  but  to  enable  him  to  do  so, 
section  78  of  the  same  statute,  requires  him  to 
plead  or  give  notice  of  the  matter  *he  [*1 12 
relies  upon.  This  the  defendant  here  has  not 
done.  He  has  pleaded  that  the  plaintiff  was 
not  seised;  but  nothing  beyond.  Want  of 
seisin  does  not  show  a  total  failure  of  consid- 
eration; for  aught  alleged  the  plaintiff  may 
have  had  a  term  for  999  years,  or  an  equitable 
estate,  or  an  adverse  possession  within  a  few 
days  of  ripening  into  a  perfect  bar  at  the  time 
of  the  conveyance,  and  become  so  in  fact  at 
the  commencement  of  the  suit.  For  a  defect 
of  title  in  part,  a  purchaser  in  an  action  for 
breach  of  the  covenant-of  seisin  is  entitled  to 
recover  only  pro  rata.  5  Johns.,  49;  12  Id., 
126;  12  Wend.,  88.  The  defendant  should 
have  alleged  that  he  had  obtained  nothing  un- 
der the  deed;  that  he  had  been  prevented  from 
taking  possession,  or  been  evicted  by  title  par- 
amount, and  set  forth  the  name  of  the  true 
owner.  Having  omitted  to  do  so,  the  legal  in- 
tendment  is  that  he  could  not,  with  truth, make 
such  allegations.  These  averments  the  defend- 
ant must  be  held  to  make,  or  the  consequence 
will  be,  that  in  every  suit  brought  for  the  re- 
covery of  the  purchase  money  of  land  sold,  a 
plaintiff  who  has  given  covenants  of  seisin 
may  be  compelled  to  prove  not  only  the  execu- 
tion of  the  bond,  but  his  title  to  the  land  sold, 
the  consideration  of  the  bond.  In  those  of  our 
sister  States,  where  the  failure  or  want  of 
consideration  may  be  set  up  in  bar  of  a  recov- 
ery on  a  sealed  instrument,  a  purchaser  of 
land  is  not  permitted  to  allege  a  failure  of  con 
sideration  in  whole  or  in  part,  whilst  he  is  in 
the  undisturbed  possession  of  the  land.  7 
Mart.  La.,  223;  15  Id.,  Ill;  19  Id.,  235;  1 
Bailey,  S.  C..  217,  250.  259.  By  the  civil  law 
a  purchaser  in  possession  cannot  rescind  I  he 
contract,  2  Kent,  Com.,  472,  n.  a,  and  the 
same  rule  prevails  at  the  common  law,  in  re- 
spect to  personal  property,  in  case  of  defect  of 
title.  Where  a  party  wishes  to  rescind  a  con- 
tract on  that  ground,  and  recover  back  money 
paid,  he  must  return  the  property;  and  where 
he  desires  to  get  rid  of  paying  anything,  he 
must  do  the  same.  2  Kent,  Com.,  480.  So, 
even  in  equity,  an  injunction  to  stay  a  suit  for 
the  recovery  of  the  purchase  money  will  not 
be  granted,  on  the  allegation  of  defect  of  title, 
whilst  the  purchaser  remains  in  possession.  2 
Johns.  Ch.,  519.  According  to  this  view  of 
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1 1 3*]  the  rights  of  vendor  and  *purchaser, 
justice  will  be  done  to  both  parties.  If  the  pur- 
chaser finds  that  he  has  not  obtained  what  he 
contracted  for,  he  either  applies  to  chancery, 
to  rescind  the  contract,  on  the  ground  that  the 
principal  inducement  to  the  purchase  has 
failed,  and  that  court  will  do  what  is  equitable 
under  the  circumstances  of  the  case,  2  Kent, 
Com.,  474;  or  he  pleads  the  facts,  showing  a 
total  failure  of  consideration,  in  bar  of  the 
action,  or  gives  notice  of  a  partial  failure,  in 
reduction  of  the  amount  claimed  by  the  vendor. 
After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  bond  upon  which 
this  suit  was  brought  was  given  to  secure  the 
purchase  money  of  lands  conveyed  by  Wallis, 
the  plaintiff  in  the  court  below,  to  Tallmadge 
the  defendant,  in  fee  simple,  subject  to  a  mort- 
gage specified  in  the  conveyance.  Wallis,  in 
his  deed,  covenanted  that  he  was  seised  in  his 
own  right  of  an  absolute  and  indefeasible  es- 
tate of  inheritance  in  the  whole  of  the  prem- 
ises conveyed,  except  as  to  the  mortgage,  and 
had  good  right  to  convey  the  same.  The 
grantee  pleaded  these  facts  in  bar  to  the  suit 
on  the  bond;  averring  in  his  plea  that,  at  the 
time  of  giving  the  deed,  Wallis  was  not  seised 
in  his  own  right  of  an  absolute  and  indefeasi- 
ble estate  of  inheritance  in  the  premises,  or  any 
part  thereof,  subject  to  the  mortgage,  and  had 
not  good  right  to  convey,  etc.  But  the  plea 
does  not  show  that  the  purchaser  had  been 
evicted;  nor  does  it  aver  that  the  grantor  had 
no  estate  or  interest  in  the  premises  which 
passed  to  the  grantee  by  the  conveyance;  nor 
does  it  specify  the  defect  in  the  title,  or  the 
person  having  an  interest  in  or  claim  upon  the 
premises  that  can  in  any  way  impair  the  title 
to  the  estate  which  the  deed  purports  to  con- 
vey. The  courts  below  having  decided  that 
this  plea  did  not  constitute  a  full  defense  to 
the  suit  upon  the  bond,  the  case  is  brought  up 
to  this  court  for  the  purpose  of  obtaining  a  re- 
versal of  their  decisions. 

The  effect  of  the  77th  and  78tb  sections  of 
the  title  of  the  Revised  Statutes  relative  to  evi 
dence,  2  R.  S.,  406,  undoubtedly  is  to  put  the 
1 14*]  defense  to  actions  *upon  bonds,  and 
other  sealed  instruments,  so  far  as  relates  to  a 
partial  or  a  total  want  of  consideration,  on  the 
same  footing  as  if  the  suit  was  brought  npon  a 
promissory  note  or  other  instrument  not  under 
seal,  and  which  purported  to  have  been  found- 
ed upon  a  good  or  valuable  consideration,  ex- 
cept so  far  as  relates  to  the  form  of  pleading 
or  of  setting  up  such  defense.  The  last  of 
these  sections  requires  the  defendant,  in  the 
suit  upon  the  sealed  instrument,  to  plead  this 
defense,  or  to  give  notice  thereof  with  a  plea 
of  the  general  issue,  or  some  other  plea  deny- 
ing the  contract  upon  which  the  action  is 
brought.  If  there  is  a  total  want  of  consider- 
ation, the  defendant  may  either  plead  that  de- 
fense in  bar  of  the  action,  or  give  it  in  evi- 
dence under  a  notice  upon  a  plea  denying  the 
execution  of  the  instrument  declared  on.  A 
partial  failure  of  consideration,  however,  can 
not  be  pleaded  in  bar  under  these  statutory 
provisions,  for  the  presumption  of  a  sufficient 
consideration  can  only  be  rebutted  in  the  same 
manner,  and  to  the  same  extent  as  if  the  in- 
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strument  declared  on  was  not  sealed.  In  an 
action  upon  a  promissory  note,  or  other  un- 
sealed instrument,  a  partial  failure  of  consid- 
eration would  not  be  a  full  defense;  but  could 
only  be  given  in  evidence  in  reduction  of  the 
amount  to  be  recovered.  Burton  v.  Stewart,  3 
Wend.,  236;  Reab  v.  McAlister,  8  Id.,  109.  In 
the  present  case  the  consideration  of  this  bond 
had  not  wholly  failed  if  the  defendant  ac- 
quired any  estate  or  interest  whatever  in  the 
premises,  or  in  any  part  thereof,  or  any  benefit 
by  virtue  of  the  conveyance.  The  defendant, 
therefore,  instead  of  pleading  in  bar  of  the  ac- 
tion, should  have  pleaded  the  general  issue  of 
non  estfactum,  and  given  notice  with  such  plea 
of  the  partial  failure  of  title,  for  the  purpose 
of  reducing  the  amount  to  be  recovered  upon 
the  bond. 

The  defendant  does  not  pretend  in  this  plea 
that  the  plaintiff  was  guilty  of  any  fraud  or 
deceit  in  representing  the  title  to  the  property 
different  from  what  he  supposed  it  really  was. 
It  is  not  a  case,  therefore,  in  which  the  pur- 
chaser can  repudiate  the  title  by  any  act  of  his 
own,  and  return  the  property  to  the  vendor 
because  he  has  not  gotten  the  whole  fee  sim- 
ple which  he  contracted  to  purchase.  Upon 
*an  executory  contract  to  purchase  [*1J5 
real  estate,  a  court  of  equity  will  not  decree  a 
specific  performance  unless  the  vendor  can 
give  to  the  purchaser  such  a  title,  substantial- 
ly, as  the  latter  contracted  for;  but  where  the 
contract,  has  been  consummated  by  the  execu- 
tion of  a  deed,  the  purchaser  cannot  rescind 
the  contract,  except  by  the  aid  of  the  Court  of 
Chancery.  And  as  a  general  rule,  even  that 
court  will  not  interfere  in  such  a  case;  but  will 
leave  the  purchaser  to  his  remedy,  if  he  has 
any,  upon  the  covenants  of  warranty  contained 
in  his  deed.  Simpson  v.  Hawkins,  1  Dana,  305; 
2  Kent,  Com.,  473;  Bates  v.  Delavan,  5  Paige, 
300. 

The  question  whether  a  total  failure  of  title, 
upon  a  conveyance  with  warranty,  is  a  good 
defense  to  a  suit  upon  the  notes  given  for  the 
purchase  money,  is  one  upon  which  judges 
have  entertained  different  opinions.  Where 
there  is  a  covenant  of  warranty  merely,  which 
covenant  is  not  broken  until  there  has  been  an 
eviction,  or  something  equivalent  to  an  evic- 
tion, there  appears  to  be  great  difficulty  in  per- 
mitting the  purchaser  to  show  a  total  or  a  par- 
tial failure  of  title,  either  in  bar  of  the  suit  or 
to  reduce  the  amount  of  the  recovery.  It  is  a 
well  known  fact  that  land  is  frequently  con- 
veyed with  general  warranty,  which  is  war- 
ranty against  eviction  only,  when  both  parties 
to  the  sale  perfectly  understand  that  the  title 
is  doubtful,  or  that  there  is  some  outstanding 
contingent  interest,  which  may,  perhaps,  at  a 
future  period  be  the  means  of  evicting  the  pur- 
chaser; and  to  protect  the  purchaser  and  enable 
him  to  recover  against  the  vendor  in  case  of 
eviction,  the  covenant  of  warranty  is  inserted 
in  the  deed.  And  yet  in  many  cases  of  this 
kind,  the  purchaser  continues  to  hold  and  en- 
joy the  land  until  all  question  as  to  the  title  is 
removed,  by  lapse  of  time  or  otherwise.  Now, 
in  such  cases,  if  the  purchaser  were  permitted 
to  set  up  an  outstanding  title  in  the  original 
patentees  or  their  heirs,  or  in  some  one  who 
had  received  a  title  directly  or  indirectly  from 
them,  it  might  be  very  difficult,  if  not  impos- 
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sible,  for  the  vendor  to  trace  a  perfect  claim 
of  title  from  the  original  patentee  to  himself, 
although  he  was  in  fact  the  legal  owner  of  the 
premises  at  the  time  of  the  sale.  Permitting 
the  purchaser  to  set  up  such  a  defense  before 
eviction,  would,  as  a  general  rule,  be  making 
1 1 6*]  *a  new  contract  for  the  parties,  which 
they  never  intended  to  make  for  themselves. 

But  where  there  has  been  an  actual  eviction 
of  the  purchaser  within  six  years  after  the  con- 
veyance, and  by  a  title  or  claim  which  entitles 
the  party  recovering  the  property  to  meme 
profits  as  against  such  vendee  from  the  time  of 
his  purchase,  so  that  the  amount  of  damages 
which  he  would  be  entitled  to  recover  upon 
the  covenant  of  warranty  thus  broken,  would 
be  to  the  full  extent  of  the  purchase  money  of 
the  premises,  with  the  interest  thereon,  there 
is  a  virtual  failure  of  the  whole  consideration 
of  the  note  or  bond  given  for  the  purchase 
money.  In  such  a  case,  I  can  see  no  good  rea- 
son why  the  defendant,  to  avoid  circuity  of 
action,  should  not  be  permitted  to  plead  such 
total  failure  of  consideration  as  an  absolute  bar 
to  the  suit,  in  the  same  manner  as  if  the  note 
or  bond  had  been  given  upon  the  sale  of  a 
horse  warranted  sound,  which  turned  out  to 
be  unsound  and  entirely  valueless.  I.i  either 
case  it  may  be  said  that  the  whole  considera- 
tion had  not  failed,  as  the  warranty  itself 
formed  a  part  of  the  consideration  for  the  note 
or  bond  given  upon  the  purchase.  But  the  ef- 
fect of  setting  up  such  a  defense  would  operate 
as  an  estoppel  to  the  purchaser,  if  he  should 
attempt  to  bring  an  action  for  a  breach  of  war- 
ranty after  he  had  been  once  satisfied  for  his 
damages,  in  this  manner;  or  if  the  jury  found 
a  verdict  which,  in  terms,  or  by  necessary  im- 
plication, negatived  the  existence  of  the  facts 
set  up  in  his  plea. 

The  only  valid  objection  to  the  decision  in 
the  case  of  Frisbie  v.  Hoffnagle,  11  Johns.,  50, 
if  the  case  is  correctly  reported,  is.  that  there 
was  not  a  total  failure  of  consideration,  as  the 
purchaser  had  not  been  actually  evicted,  and 
the  mesnc  profits  which  he  would  be  liable  to 
pay  to  the  party  who  had  obtained  the  title, 
under  the  sheriff's  deed,  could  not  extend  back 
beyond  the  time  of  the  sale  and  conveyance  by 
the  sheriff.  The  court  probably  proceeded 
upon  the  ground  that  there  was  a  moral  cer- 
tainty that  the  defendant  must  be  turned  out  of 
possession  under  the  sheriff's  deed;  and  as  the 
case  was  submitted  without  argument,  they 
may  have  overlooked  the  fact  that  the  mesne 
profits  of  the  premises  could  only  be  recovered 
from  the  time  of  the  sheriff's  sale,  which,  as 
1 17*]  *stated  in  the  report,  was  subsequent 
to  the  defendant's  purchase,  though  the  judg- 
ment was  docketed  before.  If  the  case  is  cor- 
rectly reported,  the  court  probably  erred  in  the 
application  of  a  correct  principle  to  the  facts 
then  before  them. 

The  case  of  Whitney  v.  Lewis,  21  Wend., 
131,  I  think  was  correctly  decided  upon  the 
last  two  grounds  stated  in  the  opinion  of  Mr.  J. 
Bronson,  to  wit:  that  there  had  been  no  evic- 
tion, nor  anything  which  was  tantamount 
thereto:  nor  did  the  plea  show  an  absolute  fail- 
ure of  title.  I  think  both  are  necessary  to  sus- 
tain a  plea  in  bar  of  the  recovery  of  the  whole 
purchase  money  upon  a  covenant  of  warranty 
for  quiet  enjoyment  only. 
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The  judgment  of  the  Supreme  Court  of  Me. , 
in  the  case  of  Lloyd  v.  Jewell,  1  Greenl.,  852, 
was  probably  correct,  as  the  title  in  that  case 
had  failed  but  in  part,  and  the  extent  of  the 
failure  of  consideration  was  less  than  the 
amount  due  upon  the  two  other  notes,  to  which 
the  plaintiff  had  a  right  to  apply  the  damages 
occasioned  by  the  failure,  according  to  the  spe- 
cial provision  in  the  deed  itself.  I  cannot, 
however,  concur  in  the  other  conclusions  «t 
which  the  court  arrived  in  that  case,  if  the 
principle  adopted  by  this  court  in  Reab  v. 
MeAlister  is  to  be  sustained.  The  conveyance  in 
the  Maine  case  contained  covenants  of  seisin  as 
well  as  of  warranty.  The  consideration,  there- 
fore, failed  as  to  the  part  of  the  bond  which 
was  in  question  there,  the  moment  the  deed 
was  given,  as  the  land  was  then  in  the  adverse 
possession  of  the  real  owner,  and  the  grantor 
had  no  title  or  interest  whatever  in  that  part  of 
the  premises.  Ch.  J.  Mellen  supposed  in  that 
case,  that  it  was  the  settled  law  of  Mass,  that 
a  total  failure  of  title,  under  such  circum- 
stances, was  no  defense  to  an  action  upon  a 
note  given  for  the  purchase  money.  It  ap- 
pears, however,  from  the  case  of  Knapp  v.  Lee, 
3  Pick.,  452,  that  he  was  under  a  mistake  in 
supposing  that  the  courts  in  Mass,  had  ever  so 
decided  in  any  reported  case. 

In  the  case  now  under  consideration,  the 
vendor  having  covenanted  that  he  was  seised 
of  the  premises  absolutely  in  fee.  if  the  plea 
had  shown  that  at  the  time  of  the  conveyance 
he  had  no  estate  or  interest  whatever  in  the 
premises,  or  in  *any  part  thereof,  it  [*118 
would  have  gone  to  the  whole  consideration, 
and  in  my  opinion  would  have  been  a  valid 
bar  to  the  suit  upon  the  bond;  and  the  court, 
in  the  absence  of  any  allegation  in  the  plead- 
ings to  that  effect,  would  not  presume  that  the 
purchaser  ever  was  in  possession  of  land  in 
which  he  had  acquired  no  right  whatever  un- 
der the  conveyance.  But  the  plea  is  clearly  de- 
fective in  not  showing  an  absolute  failure  of 
the  title,  as  the  bond  was  presumptive  evi- 
dence of  a  good  consideration  for  the  whole 
amount  of  the  purchase  money  for  which  it 
was  given.  The  onus,  therefore,  of  showing 
that  the  consideration  has  wholly  failed,  lies 
upon  the  defendant.  He  might  probably 
have  reduced  the  amount  of  the  recovery  by 
proving,  under  a  notice,  a  partial  failure  of  ti- 
tle; but  having  neglected  to  do  so,  he  must  be 
left  to  his  remedy  by  a  cross  suit  upon  the  cov- 
enants in  his  deed. 

I  think  the  judgment  of  the  Superior  Court 
of  the  City  of  N.  Y.  was  not  erroneous,  and 
that  the  judgment  of  the  Supreme  Court  upon 
the  writ  of  error  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Hawkins,  Hop- 
kins, Humphrey,  Hunt,  Litingston,  Tattmadge, 
Wager,  Works— 8. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR,  and  Senators  Hull,  I^ee, 
Root  (and  five  other  Senators, whose  names  the 
reporter  is  not  able  to  give) — 10. 

Whereupon,  the  judgment  of  the  Supreme 
Court  wa9  affirmed. 

Covenant  of  warranty— Breach  of— Eviction.  Cited 
in-3  Hill,  177 ;  11  How.  Pr.,  374. 
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Eviction  under  title  paramount— Operates  as  a  total 
failure  of  consideration.  Explained— 8  Barb.,  16, 134 ; 

Cited  in— 86  N.  Y.,  34  (39  Am.  Rep.,  618) ;  7  Hun, 
240,  348  ;  8  Barb.,  134 :  10  Barb.;  312 ;  3  Sandf .,  124 ;  50 
Am.  Dec.,  284  (2  FJa.,  410). 

Action  upon  sealed  instrument  in  respect  to  failure 
of  consideration— Application  of  2  B.  S.,  406,  sees.  77, 
78.  Cited  in— 5  Hill,  66 ;  8  Barb.,  15 ;  40  Am.  Dec., 
316. 

Action  to  recover  purchase  money— What  may  he 
pleaded  in  bar  to.  Considered— H.  &  D.,  179. 

Reviewed— 37  N.  J.  L.,  555. 

Cited  in— 62  Barb.,  268 ;  11  How.  Pr.,  374. 

Failure  of  consideration— Equitable  relief.  Cited 
in— 2  Sandf.  Ch.,  348  ;  7  Hun,  394 ;  7  Bos.,  508 ;  3  Leg. 
Obs.,  342. 

Seal— Only  presumptive  evidence  of  consideration. 
Cited  in— 14  Hun,  207 ;  10  Barb.,  312 ;  4  McLean,  394. 
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Wills— Construction  of  Devise  of  Real  Estate — 
Remainder —  Words  of  Survivorship. 

In  a  devise  of  real  estate  to  one  for  life,  and  from 
and  after  his  death  to  three  others  or  to  the  surviv- 
ors or  !survivor  of  them,  their  or  his  heirs  and  as- 
signs forever,  the  remainder-men  take  a  vested  in- 
terest at  the  death  of  the  testator  and ,  consequently, 
though  at  the  time  of  the  decease  of  the  tenant  for 
life  there  be  but  one  of  the  remainder-men  surviv- 
ing, he  takes  only  one  third  of  the  estate,  and  the 
heirs  at  law  of  the  two  others  take  the  residue.  The 
words  of  survivorship  refer  to  the  death  of  the  tes- 
tator, and  not  to  the  death  of  the  tenant  for  life, 
unless  from  other  parts  of  the  will  it  be  manifest 
that  the  intent  of  the  testator  was  otherwise. 

Citations— 3  Pet.,  117, 118 ;  2  Johns.,  268;  2  Binn., 
532 ;  4  Bos.  &  P.,  82 ;  1  Salk.,  226 ;  1  Ld.  Raym.,  624 ;  6 
Taunt,  213,  214 ;  4  Ves.,  551,  554 ;  4  Madd.  Ch.,  11 ;  7 
Ves..  280 ;  13  Ves.,  375 ;  6  Ves.,  297 ;  10  Ves.,  562 ;  3 
Madd.  Ch.,  410 ;  3  Co.,  19  a,  and  note  x ;  Prec.  in  Ch., 
78 ;  2  Eq.  Cas.  Abr.,  344;  4  Bro.  P.  C..  574;  2  P.Wms., 
96,  97,  Cox'e  note,  280 ;  1  Eq.  Cas.  Abr.,  195,  291,  293; 
3  Atk.,  523,  524 ;  1  Ves.,  102, 165 ;  1  Burr.,  228 ;  17  Geo. 
II. ;  3  T.  R.,  41 ;  3  Bro.  P.  C..  195,  198  (Toml.  ed.) ;  2 
Ves.,  Jr.,  265 ;  3  Ves.,  204,  450,  543 ;  8  Barn.  &  C.,  231 : 
3  Burr.,  1881 ;  9  Leigh,  79 ;  6  Johns.,  54 :  12  Charles 
II. ;  1  Maule  &  S.,  327  ;  Ves.,  Jr..  638 ;  1  Ves.,  Sr..  13, 
165 ;  Jac.  &  W..  146 :  6  Ves.,  297 :  3  Russ.,  124 ;  10  Ves., 
563 ;  4  Bro.  C.  C..  403 ;  <  1  Desaus.  Eq.,  324,  499 ;  16 
Mass.,  244 ;  15  East,  358 ;  8  Ves. ;  2  Marsh.,  24 ;  4 
Johns.,  63;  5  B.&Ald.,  640. 

ERROR  from  the  Supreme  Court.  Betsey 
Lyons  brought  an  action  of  ejectment 
against  James  Moore  for  the  recovery  of  the 
moiety  of  a  house  and  lot  in  the  City  of  N.  Y., 
which  she  claimed  under  a  devise  in  the  will  of 
Cornelius  Clopper,  duly  made  and  published 
in  1796  The  clause  in  the  will  under  which 
the  plaintiff  claimed  is  in  these  words:  "I  give 
and  devise  unto  the  said  negro  woman  Mary, 
my  dwelling-house  and  lot  of  ground,  situate, 
etc.  (particularly  describing  the  lot).  To  have 


NOTE.—  Wills—  Words  of  survivorship— To  what 
period  referred.  For  full  discussion  see  2  Jarman  on 
Wills,  721,  et  xeq.  Compare  also  cases  referred  to  in 
table  of  citations  at  end  of  principal  case. 

Such  words  as  "after,"  "upon  the  death  of,"  etc., 
are  usually  held  not  to  create  a  contingency  but 
merely  to  indicate  when  an  estate  shall  take  effect 
in  possession.  See  Poor's  Lessee  v.  Considine,  73 
U.  S.,  458,  XVIII.,  869,  Law.  ed.,  (full  citation  of  au- 
thorities) ;  Pike  v.  Stephenson,  99  Mass.,  188 ;  Living- 
stone v.  Greene,  52  N.  Y.,  118  ;  Womrath  v.  McCor- 
mick,  51  Pa.  St.,  504.  See  1  Jarman  on  Wills,  896,  et 
sea. 

Under  a  bequest  of  the  income  of  a  trust  fund  to 
a  person  for  life,  and  the  principal  at  his  death  to 
his  children,  or  if  he  shall  die  without  children,  then 
to  such  of  his  brothers  and  sisters  as  shall  survive 
him,  the  interest  of  the  latter  during  his  life  is  a 
vested  interest  in  a  contingent  remainder.  Dunn 
v.  Sargent,  101  Mass.,  336. 
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and  to  hold  the  same  unto  her,  the  said  Mary, 
for  and  during  her  natural  life;  and  from  and 
after  her  death,  I  give  and  devise  the  said 
dwelling-house  and  lot  of  land  to  Susan,  Jane 
and  Betsey,  three  daughters  of  said  Mary,  or 
to  the  survivors  or  survivor  of  them,  their  or 
her  heirs  and  assigns  forever."  By  a  previous 
clause  in  the  will,  the  testator  manumitted  his 
negro  wench  Mary,  and  her  children,  and  that 
she  and  her  children  might  not  become  charge- 
able to  the  City  of  N.  Y.  for  maintenance,  he 
directed  his  executors  to  place  £600  at  inter- 
est, on  real  security,  and  to  pay  the  interest 
thereof  annually  to  Mary  during  her  natural 
life;  and  after  her  decease,  he  directed  the 
£600  to  be  called  in  and  given  and  divided 
among  the  heirs  of  her  body,  in  equal  propor- 
tions. At  the  time  of  the  death  of  the  testator, 
Mary  and  her  three  children  were  living.  In 
1811  Jane  intermarried  with  the  defendant,  by 
whom  she  had  two  children,  named  Isaac 
Henry  and  George  William,  and  died  in  1822, 
intestate,  leaving  her  husband  *and  f*12O 
her  two  sons  surviving  her.  Susan  died  before 
her  mother,  without  issue,  not  having  been 
married.  In  1824,  Mary,  the  mother,  died, 
leaving  her  surviving,  her  daughter  Betsey, her 
son-in-law  the  defendant,  and  his  two  sons. 
In  1830,  Isaac  Henry,  one  of  the  sons  of  the 
defendant,  not  having  attained  lawful  age,  died 
without  issue.  At  the  time  of  the  commence- 
ment of  the  suit,  the  defendant  was  in  posses- 
sion of  a  moiety  of  the  house  and  lot,  claiming 
to  hold  the  same  as  the  heir  of  one  of  his  sons 
and  the  tenant  of  the  other.  The  above  facts 
were  found  by  a  special  verdict,  on  which  the 
plaintiff  claimed  judgment.  The  case  was  ar- 
gued in  the  Supreme  Court  by, 

Mr.  J.  W.  Gerard,  for  plaintiff. 

Mr.  W.  W.  Van  Wagenen,  for  defend- 
ant. 

The  following  opinion  was  delivered  in  the 
Supreme  Court  : 

By  the  Court,  Nelson,  Ch.  J.  The  remain- 
ders to  the  children  of  Mary  were  clearly  not 
vested,  but  were  contingent,  as  they  went  to 
the  survivor;  who  this  might  be  was  altogether 
uncertain.  The  counsel  for  the  defendant  con- 
cedes the  case  to  the  plaintiff,  unless  he  can 
maintain  that  the  clause  of  survivorship  re- 
ferred to  the  event  of  the  death  of  the  testator. 
Such  a  conclusion  would  conflict  with  the  plain 
intent  of  the  will.  The  premises  were  given 
to  Mary  for  life,  and  after  her  decease  to  the 
three  daughters,  the  survivors  or  survivor  of 
them — clearly  referring  to  the  event  of  her 
death.  The  plaintiff  is  entitled  to  judgment, 

Judgment  being  accordingly  entered,  the  de- 
fendant sued  out  a  writ  of  error,  removing  the 
record  into  this  court,  where  the  case  was  ar- 
gued by. 

Mr.  W.  W.  Van  Wagenen,  for  plaintiff 
in  error. 

Mr.  J.  W.  Gerard,  for  defendant  in  error. 

*  Points  presented  and  argued  on  the  part  [*1 2 1 

of  the  plaintiff  in  error. 
I.  The  words  "  from  and  after  her  death," 
in  this  devise,  refer  simply  to  the  time  when 
the  enjoyment  of  the  estate  in  remainder  is  to 
commence,  and  cannot  affect  the  nature  of  the 
estate.  They  appoint  and  fix  the  time  wh«n 
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the  remainder  is  to  vest  in  possession,  and  not 
in  interest.    2  Crui.,  295;  1  Fearne,  Rem.,868. 

II.  The  words  "  or  survivors  or  survivor  of 
them,"  being  thus    uncontrolled  and    unex- 
plained, mean   the  longest  livers  or  longest 
liver  of  them — an  absolute  and  indefinite  sur- 
vivorship.    But  upon  this  interpretation,  the 
devise  being  to  the  three  children,  or  to  the 
two  longest  livers,  or  to  the  longest  liver,  with- 
out fixing  the  period  for  the  alternative,  it  is 
altogether  uncertain,  from  the  particular  de- 
vise alone,  what  estate  was  intended  to  be 
given. 

III.  The  general  intention  of  the  testator  is 
then  to  be  gathered  from  the  scope  of  the  whole 
will,  and  such  a  construction  is  to  be  put  upon 
the  particular  devise  as  will  effectuate  this  in- 
tention. 6  Crui.,  157,  158.  The  manifest  inten 
tion  of  the  testator  here  is,  to  provide  first  for 
Mary,  next  for  her  children,  and  afterwards 
for  their  descendants. 

IV.  The  words  "  survivors,"  etc.,  relate  to 
the  death  of  the  testator.     Doe  v.  Sparrow,  18 
East,  858  ;  Cambridge  v.  Boos,  8  Ves.,  11.  The 
limitation  of  the  premises  in  George  St.,  to 
Susan,   Jane  and  Betsey,  after  the  death  of 
their  mother,  must  have  taken  effect  as  a  vest- 
ed remainder  on  the  death  of  the  testator,  and 
the  words  "  or  to  the  survivors  or  survivor  of 
them,"  etc.,  must  refer  to  the  testator's  death. 
Rf>*e  v.  Hill,  3  Burr.,  1881;  Garland  v.  Thomas, 
4  Bos.  &  P.,  82.  Susan,  Jane  and  Betsey, there- 
fore, took  vested  remainders  in  that  property, 
as  tenants  in  common;  and  the  estates  of  those 
deceased  go  by  inheritance  to  their  heirs;  con- 
sequently, Betsey  took  one  half,  and  each  of 
the  nephews  a  quarter  of  the  premises. 

V.  The  same  effect,  confirming  the  estate  to 
the  issue  of  those  deceased, would  be  produced: 
first, by  supplying  before  the  words  "or  to  the 
survivors,"  etc.,  the  words  "if  either  should 
die  without  issue,  then."    Jackson  v.  Strong,  1 
122*]  Hall,  *22;  Spelling  v.   Spelding,  Cro. 
Car.,  184,  cited  and  approved  by  Ld.   Ellen- 
borough,  in  Doe  v.  Micklem,  6  East,  489.     Or, 
secondly,  by  rejecting  the  words  "or  to  the 
survivors  or  survivor  of  them,"  and  "  or  her," 
as  creating  uncertainty.     Or,  thirdly,  by  read- 
ing " and "  in  place  of  "or " — thus  creating  a 
vested  remainder  in  joint  tenancy  in  fee  at  com- 
mon law,  but  under  the  statute,  a  tenancy  in 
common.     Jackson  v.  Blanshan,  6  Johns.,  54  ; 
4  Kent,  Com.,  361;  Act  to  Abolish  Entails.etc., 
passed  Feb.  23,  1786. 

VI.  In  order  to  make  this  a  contingent  re- 
mainder dependent  upon  a  survivorship  of 
Mary,  it  would  be  necessary  to  supply,  after 
the  words  "survivors  of  them,"  the  words  "at 
the  time  of  her  death."    Doe  v.    Provoost,  4 
Johns.,  65.     But  the  law  will  always  prefer 
such  a  construction  of  a  devise  as  will  create  a 
vested  rather  than  a  contingent  remainder;  and 
the  words  of  the  particular  devise  being  am- 
biguous,and  their  true  interpretation  uncertain, 
the  court  will  require  the  clearest  and  most  un- 
questionable evidence  of  such  being  the  inten- 
tion of  the  testator,  before  they  will  so  inter- 
pret a  will  as  to  give  the  estate  to  the  surviving 
children,  to  the  prejudice  of  the  issue  of  such 
as  may  have  died.     The  burden  of  proof  to 
make  out  this  intention  rests  upon  the  defend- 
ant in  error.     Doe  v.  Micklem,  6  East,  489. 
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Points  presented  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  The  remainder  to  Susan, Jane  and  Betsey, 
the  children  of  Mary,  was  contingent,  because 
at  the  death  of  the  testator  it  was  unknown 
which  or  whether  any  of  them  would  survive 
their  mother;  and  the  plaintiff  being  the  only 
child  surviving,  on  the  death  of  her  mother, 
took  the  whole  estate  in  fee.  Doe  v.  Provoost, 
4  Johns.,  62  ;  Hawley  v.  James,  16  Wend.,  237- 
239;  Jackson  v.  Waldron,  13  Wend.,  178,  218- 
220;  Tier  v.  Pennett,  1  Edw.  Ch.,  354;  Jackson 
v.  Thompson,  6  Cow.,  178  ;  WiUces  v.  Lion,  2 
Cow.,  333  ;  2  Crui.  Dig.,  261,  sec.  18. 

*II.  The  intention  of  the  testator  to  [*1 23 
limit  the  estate  to  the  survivors  or  survivor  of 
the  three  children  of  Mary,  living  at  the  death 
of  Mary,  is  so  clearly  expressed  in  terms  as  to 
leave  no  room  for  construction,  and  distin- 
guishes this  case  from  Doe  v.  Provoost,^  Johns., 
60,  and  the  other  cases  there  cited. 

III.  The  will  appears  to  have  been  drawn  by 
one  acquainted  with  the  use  of  technical  terms, 
and  who  knew  the  meaning  of  the  language 
used. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  President  of  the  Senate.  As  I 
shall  feel  it  my  duty  in  this  case  to  vote  for  a 
reversal  of  the  judgment  of  the  court  below,  it 
is  due  in  respect  to  that  court.as  well  as  to  this, 
that  I  should  give  my  reasons  for  such  vote.  I 
am  the  more  inclined,  to  do  this,  because  I  con- 
sider the  rule  of  law  to  be  adopted  in  this  case 
as  one  of  great  general  importance,and  in  this 
court  new. 

Upon  the  facts  found  by  the  special  verdict, 
the  plaintiff  below,  on  the  termination  of  the 
life  estate  of  her  mother,  Mary,  claimed  the 
whole  estate  in  fee.as  the  last  survivor  of  those 
interested  in  the  remainder:  insisting  that  the 
remainder  was  contingent,  and  that  the  sur- 
vivorship referred  to  the  death  of  the  tenant  for 
life.  On  the  contrary,  the  defendant  below,  the 
present  plaintiff  in  error,  claimed  possession  of 
an  undivided  moiety  of  the  premises:  one  half 
thereof,  that  is  one  quarter  of  the  whole,  as 
heir  at  law  of  his  deceased  son,  Isaac  Henry 
Moore  ;  and  the  other  half  thereof,  or  quarter 
of  the  whole,  by  virtue  of  a  lease  thereof  from 
his  other  son,  George  William  Moore  ;  insist- 
ing that  the  survivorship  refers  to  the  death  of 
the  testator,  and  not  to  the  death  of  the  tenant 
for  life  ;  that  the  remainders,  therefore,  were 
vested,  and  not  contingent  ;  and  that  they 
did  actually  vest  on  the  death  of  the  testator, 
so  that  Jane,  at  her  death,  had  a  vested  estate 
in  remainder  in  one  equal  undivided  moiety  of 
the  whole  premises,  which,  at  her  death,  de- 
scended to  her  two  sons,  Isaac  Henry  Moore 
and  George  William  Moore,  as  her  heirs  at  law. 

*The  Supreme  Court  sustained  the  [*  1 24 
claim  of  the  plaintiff  below. and  on  the  grounds 
above  stated.  The  main  questions,  therefore, 
arising  in  this  case  are  :  1.  Does  the  survivor- 
ship in  this  case  refer  to  the  death  of  the  tes- 
tator, or  to  that  of  the  tenant  for  life  ?  And  2. 
Were  the  remainders  in  this  case  vested  or  con- 
tingent ?  The  decision  of  the  first  of  these 
questions  will  govern  the  other  ;  indeed,  the 
latter  will  necessarily  follow  as  a  corollary  of 
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•the  former.     To  what  period,  then,  does  the 
survivorship  in  this  case  refer  ? 

In  considering  this  question  it  is  important 
to  keep  constantly  in  view  the  fact  that  this 
<case  arises  under  a  will,  and  its  decision  must 
be  governed  by  the  interpretation  to  be  given 
to  that  will.  It  is  a  well  settled  rule  of  law, 
.recognized  as  well  by  elementary  writers  as  in 
the  solemn  adjudications  of  courts  of  justice, 
that,  in  the  construction  of  wills,  more  than 
anv  other  instrument,  the  intention  of  the  tes- 
tator is  to  be  regarded,  and  is  to  govern.  This 
Ld.  Coke  calls  "The  polar  star  to  guide  judges 
in  their  determination."  The  reasons  for  this 
are  many  and  obvious.  Wills  are  often  made 
and  executed  by  those  who  are  unlearned  and 
unskilled  in  the  law;  who  are,  at  the  moment, 
without  counsel;  and  often,  too,  when  they  are 
in  extremis.  The  courts,  therefore,  in  giving 
effect  to  wills,  have  ever  treated  them  with 
great  indulgence,  endeavoring,  in  all  cases,  to 
carry  out  the  intentions  of  the  testator,  so  far 
as  the  same  could  be  ascertained,  and  could  be 
executed  without  violating  the  established 
rules  of  law,  and  the  settled  policy  of  the  gov- 
ernment. In  conformity  with  this  principle, 
our  own  commentator,  Kent,  after  referring  to 
and  recognizing  the  English  rules  of  construc- 
tion, says:  "The  intention  of  the  testator  is  the 
first  and  great  object  of  inquiry;  and  to  this 
object  technical  rules  are,  to  a  certain  extent, 
made  subservient."  But  with  reference  to  a 
just  limitation  of  this  rule,  he  adds:  "To  allow 
the  testator  to  interfere  with  the  established 
rules  of  law,  would  be  to  permit  every  man  to 
make  a  law  for  himself,  and  to  disturb  the 
mete  and  bounds  of  property.  So,  too,  in  the 
Supreme  Court  of  the  U.  S.,  in  the  case  of 
Ingtit  v.  Sailor's  Snug  Harbor,  3  Pet.  U.  S.,  117, 
118,  the  English  rules  of  construction  of  wills 
125*]  are  declared  and  *enforced  to  the  ex- 
tent that  "the  intention  of  the  testator  is  to  be 
sustained,  if  it  can  be  done  lawfully  and  con- 
sistently; and  also  that  a  general  intent  in  a 
will  is  to  be  carried  into  effect  at  the  expense 
of  any  particular  intent,  provided  such  gener- 
al intent  be  consistent  with  the  rules  of  law; 
for  when  there  are  conflicting  intents,  that 
which  is  the  most  important  must  prevail." 

Recognizing  these  general  principles  as  sound, 
and  keeping  them  steadily  in  view,  let  us  next 
inquire  what  was  the  general  intent  of  the  tes- 
tator, so  far  as  the  parties  in  this  case  are  con- 
cerned. This  was  evidently:  1.  To  manumit 
his  slaves;  and  2.  To  prevent  their  becoming 
chargeable  to  the  City  of  N.  Y.  for  their  main- 
tenance, by  providing  abundant  means  for 
their  support.  By  referring  to  the  clause  of 
the  will  next  preceding  the  devise  in  question, 
it  will  be  seen  that  there  is  a  bequest  therein 
made  to  Mary,  the  mother,  during  her  natural 
life;  and  after  her  decease,  to  "the heirs  of  her 
body  in  equal  proportions."  This  is  so  far 
carrying  out  the  above  supposed  general  intent 
of  the  testator.  But  if  we  apply  to  the  devise 
in  question,  the  rule  of  interpretation  adopted 
by  the  court  below,  and  consider  the  remain- 
ders created  in  the  devise  as  contingent  and 
not  vested,  and  refer  the  survivorship  to  the 
death  of  the  mother,  Mary,  the  tenant  for  life, 
instead  of  that  of  the  testator,  we  then  give 
•exclusively  to  the  last  survivor,  Betsey,  the 
•whole  provision,  which  would  seem  to  have 
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been  intended  by  the  testator  for  Mary  and  all 
her  heirs;  and  leave  without  provision,  so  far 
as  the  property  embraced  in  this  devise  is  con- 
cerned, the  two  children  of  Jane,  who  died 
before  the  termination  of  the  life  estate  of  her 
mother  Mary.  This  would  not  only  defeat, 
thus  far,  the  evident  general  intention  of  the 
testator,  but  would  be,  in  itself,  inequitable. 
The  sense  of  the  courts  upon  this  last  point 
has  been  often  and  strongly  expressed.  Our 
own  Supreme  Court,  in  the  case  of  Wimple  v. 
Fonda,  2  Johns.,  288,  use  the  strong  language 
that  "It  is  unnatural  to  suppose  the  testator 
meant  to  disinherit  the  posterity  of  those  dying 
first."  So  in  the  case  of  Haner,  Lessee,?.  Sheetz, 
2  Binn.,  532,  Ch.  J.  Tilghman  said:  "It  is  very 
natural  that  a  man  should  *give  his  [*126 
son  an  estate  in  fee,  and  yet  provide  that  it 
should  go  to  a  third  person,  in  case  his  son 
died  without  issue,  and  before  the  age  at 
which  the  law  permitted  him  to  dispose  of  it 
either  by  contract  or  devise;  but  that  he  should 
give  him  a  fee  simple,  and  then  deprive  his 
children  of  it  because  he  happened  to  die  be- 
fore 21,  is  altogether  unnatural  and  improba- 
ble." So,  too,  in  the  English  courts,  in  the 
case  of  Garland  v.  TJiomas,  4  Bos.  &  P.,  82. 
Sir  James  Mansfield,  Ch.  J.,  says:  "Before  we 
impute  such  an  intention  to  the  testator  we 
ought  to  see  it  so  clearly  expressed  as  not  to 
admit  of  a  doubt."  So,  also,  in  the  case  of 
Blisset  v.  Cranwell,  1  Salk.,  226,  cited  in  1  Ld. 
Raymond,  624.  Ld.  Ch.  J.  Holt,  and  Justices 
Nevill  and  Rokeby,  put  their  judgment  ex- 
pressly upon  the  ground  that  "the  testator  in- 
tended to  provide  not  only  for  his  two  sons, 
but  their  posterity."  The  clause  in  question 
of  the  will  in  that  case,  gave  the  property  to 
the  two  sons,  "their  heirs  and  the  longer  liver 
of  them;"  an  expression  much  stronger  than 
that  in  the  devise  in  this  case.  But  if,  instead 
of  applying  to  the  devise  in  question  the  harsh 
rule  of  interpretation  adopted  by  the  court  be- 
low, we  suppose,  and  it  would  seem  to  be  fair  to 
do  so,  that  the  general  intent  of  the  testator,  so 
benevolent  and  just,  manifested  in  the  bequest 
next  preceding  the  devise  in  question,  also  dic- 
tated and  ran  through  that  devise,  this  would 
relieve  the  subject  of  all  difficulty,  and  furnish 
a  rule  of  interpretation  at  once  easy  and  equi- 
table. 

Let  us  next  see  whether  this  rule  be  consist- 
ent with  the  well  established  and  generally 
acknowledged  principles  of  law. 

It  is  a  well  settled  rule  of  law,  recognized  in 
our  own  State,  that  "Courts  will  never  con- 
strue a  limitation  into  an  executory  devise, 
when  it  can  take  effect  as  a  remainder;  nor  a 
remainder  to  be  contingent,  when  it  can  be 
taken  to  be  vested."  It  is  true  that  before  the 
abolition  of  feudal  tenures  in  England,  the 
courts  of  law  in  that  country  did  favor  joint 
tenancies  over  tenancies  in  common,  as  being 
more  in  harmony  with  the  spirit  and  general 
policy  of  that  period  in  relation  to  estates.  But 
since  the  destruction  of  such  tenures,  by  the 
Statute  of  Tenures,  passed  in  the  12th  of 
Charles  *II. ,  the  tendency  of  the  courts  [*  1 2  7 
both  of  law  and  equity,  even  in  England,  has 
been  strongly  in  favor  of  tenancies  in  common 
over  joint  tenancies.  Much  more  so  should 
this  be  the  case  in  our  own  State,  where  since 
July  12,  1782,  joint  tenancies  have  been  abol- 
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ished  hi  all  cases,  except  those  expressly  de- 
clared by  deed  or  will  to  be  such,  and  also  as 
to  executors  and  trustees.  The  distinctive  feat- 
ure of  joint  tenancy,  and  that  which  is  most 
inconsistent  with  the  policy  of  our  law,  is  the 
jus  accrescendi,  or  right  of  survivorship.  This 
the  courts  of  England  have  declared  to  be 
against  equity,  and  it  is  not,  therefore,  now 
favored  there  in  the  courts,  either  of  law  or 
equity.  But  it  is  particularly  inconsistent  with 
the  policy  of  our  law,  and  the  true  spirit  and 
character  of  our  institutions.  It  favors  the 
accumulation,  in  the  hands  of  a  single  individ- 
ual, of  estates,  which  it  is  the  policy  and  object 
of  our  law  to  divide  by  equal  and  extensive 
distribution.  This,  therefore,  should  not  be 
favored.  It  should  never  be  extended  beyond 
the  unquestionable  law,  or  clear  necessity  of 
the  case,  especially  to  the  prejudice  of  heirs. 

Is  there,  then,  any  such  unquestionable  law 
or  clear  necessity  for  the  application  of  this 
principle  in  the  present  case?  The  solution  of 
this  question  involves  the  decision  of  the  main 
point  above  stated,  viz.:  "to  what  period  does 
a  general  clause  of  survivorship  refer?"  This 
question  has  arisen,  and  been  adjudicated  much 
less  frequently  in  the  courts  of  this  country 
than  in  those  of  England.  In  the  latter,  the 
decisions  from  the  earliest  period  down  to  and 
including  the  case  of  Edwards  v.  Symonds,  de- 
cided in  1815,  and  reported  in  6  Taunt.,  214, 
have  established  and  uniformly  sustained,  in 
cases  of  real  estate,  the  rule  of  referring  sur- 
vivorship to  the  death  of  the  testator.  The 
rule  in  relation  to  personal  property  in  the 
courts  of  law  would  seem,  on  a  slight  exami- 
nation, not  to  have  been  so  uniform;  although 
even  in  relation  to  personal  property  the  courts 
of  law  did  early  in  most  cases,  and  the  courts 
of  equity  generally,  adopt  the  same  rule, which 
was  so  uniformly  applied  to  cases  of  real  es- 
tate. But  in  some  more  recent  decisions  in 
cases  of  personal  property,  there  has  been  sup- 
posed, but  I  think  on  insufficient  reason,  to 
128*]  have  been  a  greater  tendency  *in  the 
courts  of  law  to  refer  survivorship  to  the  death 
of  the  tenant  for  life,  or  the  time  of  distribu- 
tion. On  a  careful  examination,  it  will  be 
found  that  in  most  of  the  cases  of  personal 
property,  where  such  has  been  the  decision, 
or  such  has  appeared  to  be  the  tendency  of  the 
courts,  there  has  been  a  special  intention  of 
the  testator  manifest  upon  the  face  of  the  will 
itself  to  refer  the  survivorship  to  that  period. 
These  cases,  therefore,  do  not,  in  any  degree, 
impugn  the  general  rule.  There  have  been, 
however,  a  very  few  cases  where  either  under 
a  mistake  as  to  the  authorities  upon  this  sub- 
ject, or  from  peculiar  views  of  individual 
judges,  the  general  rule  has  been  somewhat 
departed  from,  but  not  to  an  extent  sufficient, 
in  opposition  to  the  great  weight  of  authority 
to  the  contrary,  to  change  the  rule.  Even  in 
relation  to  real  estate,  a  loose  dictum  of  Ld. 
Alvanly,  in  Russell  v.  Long,  4  Ves.,  551,  seems 
so  far  to  have  misled  Sir  John  Leach,  in 
Cripps  v.  Wolcott,  4  Madd.  Ch.,  11;  and  Sir 
William  Grant  in  Brown  v.  Bigg,  7  Ves.,  280. 
as  to  occasion  some  apparent  discrepancy  of 
decision,  and  consequent  unsettling  of  the  rule 
theretofore  adopted, and  so  uniformly  observed 
in  cases  of  real  estate.  Sir  William  Grant, 
however,  in  the  subsequent  case  of  Shergoldv. 
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Boone,  13  Ves.,  875,  corrected  the  hasty  expres- 
sion used  by  him  to  counsel,  while  arguing  the- 
case  of  Brown  v.  Bigg;  and,  as  the  result  of 
his  subsequent  and  more  deliberate  examina- 
tion and  reflection,  stated  the  law  in  the  fol- 
lowing clear  and  emphatic  manner:  "That  in- 
regard  to  the  effect  of  a  general  clause  of  sur- 
vivorship he  had  found  the  result  of  the  au- 
thorities contrary  to  what  had  fallen  from  the 
court,  during  the  argument  of  Brown  v.  Bigg, 
founded  on  what  La.  Alvanly  had  said  in  one 
of  the  cases;  and  that,  in  a  great  majority  of 
them,  the  survivorship  had  been  referred  to 
the  period  of  the  testator's  death." 

The  only  direct  authority,  therefore,  sus- 
taining a  contrary  doctrine,  is  that  of  Sir  John 
Leach  in  Cripps  v.  Wolcott,  decided  in  1819. 
The  general  rule  there  laid  down,  by  the  Vice- 
CJianctllor,  is  :  "That  words  of  survivorship- 
are  to  be  referred  to  the  period  of  division  and 
enjoyment,  if  there  be  no  special  intent  to  the 
contrary  ;  and  that,  if  a  previous  life  estate  is 
given,  the  period  of  division  being  the  denth 
of  the  *tenant  for  life,  the  survivors  [*lii9 
at  such  death  will  take  the  whole  legacy."  This 
rule  was  put  upon  the  authority  of  the  cases  of 
Russell  v.  Long,  Daniel  v.  Daniel  and  Jtnour  v. 
Jenour.  It  is  believed  that  these  cases,  upon  a 
careful  examination,  will  be  found  not  to  sus- 
tain the  rule  thus  laid  down  by  Sir  John  Leach. 

In  the  case  of  Russellv.  Long,  the  three  sisters 
among  whom  and  the  survivor  or  survivors  of 
them,  the  legacy  was  to  be  divided  after  the  death 
of  the  tenant  for  life,  who  was  their  mother,  all 
survived  both  the  testator  and  tenant  for  life.  It 
was  upon  the  subsequent  death  of  one  of  the- 
sisters  that  the  only  question  in  the  case  arose, 
viz.:  whether  the  sisters  were  joint  tenants,  or 
tenants  in  common.  The  Chancellor,  on  the  au- 
thority of  Stringer  v.  Phillip*,  decided  that 
upon  the  death  of  Christiana,  one  of  the  sis- 
ters, her  one  third  part  passed  by  her  will. 
The  principle  of  this  decision,  therefore,  does 
not  sustain  the  rule  of  Sir  John  Leach  ;  but  it 
was  in  this  case  that  Ld.  Alvanly  uttered  the 
dictum  above  referred  to,  and  which,  rather 
than  the  decision  of  the  court  in  the  case,  seems 
to  have  influenced  the  opinion  of  Sir  John 
Leach,  and  led  him  to  lay  down  the  general 
rule  in  question.  The  dictum  of  Ld.  Alvanly 
was  as  follows:  "If  all  the  sisters  had  not  sur- 
vived their  mother,  possibly  I  might  have 
adopted  the  construction  that  survivorship  re- 
lated to  the  death  of  the  mother,  and  not  of 
the  testator  ;  for  I  think  that  construction  is 
not  to  be  adopted,  if  any  other  can  be."  The 
bare  possibility  of  what  might,  in  the  case 
supposed,  have  been  the  opinion  of  his  Lord- 
ship, furnishes  certainly  but  a  very  slight  and 
uncertain  ground  upon  which  to  rest  a  general; 
rule  of  law,  so  important  as  the  one  in  ques- 
tion ;  more  especially  so  when  this  same  Ld. 
Alvanly,  as  Sir  Pepper  Arden  has  himself 
said  \nMaberley  v.  Strode  [3  Ves.,  420,  450J, 
that  "The  blind  words  with  benefit  of  surviv- 
orship, mean  the  survivors  at  the  death  of  the 
testator."  In  the  case  of  Daniel  v.  Daniel,  6- 
Ves.,  297,  there  was,  on  the  face  of  the  will 
itself,  a  manifest  intention  of  the  testator  to  re- 
fer the  survivorship  to  the  death  of  the  tenant 
for  life.  This  intent  was  indicated  by  the  pro- 
visions of  the  will,  and  the  expressions  in 
which  those  provisions  were  made.  This  was- 
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so  understood  and  strongly  relied  on  by  Sir 
13O*]  *William  Grant  in  his  construction  of 
the  will.  This  case,  therefore,  instead  of  fur- 
nishing an  authority  in  support  of  either  rule 
would  constitute  an  exception  equally  to  both. 
In  the  case  of  Jenour  v.  Jenour,  10  Ves. ,  562, 
although  the  will  there  in  question  contained 
two  clauses  upon  which  Ld.  Eldon  intimated 
an  opinion,  without  pronouncing  any  decision, 
the  decree  related  to  another  clause  in  the  will, 
upon  which  alone  the  question  before  the 
court  arose.  In  that  clause,  the  testator  gave 
£92  long  bank  annuities,  to  be  equally  divided 
between  his  two  nephews,  and  to  go  to  the 
survivor  of  them  after  the  death  of  his  brother 
and  sister.  The  question  was,  whether  they 
took  as  joint  tenants  or  as  tenants  in  common? 
Ld.  Eldon,  on  appeal,  decided  in  favor  of  the 
latter;  thus  far  affirming  the  decree  of  Sir  Wm. 
Grant,  Master  of  the  Rolls.  This  case,  there- 
fore, furnishes  no  authority  for  the  rule  of  Sir 
John  Leach.  The  several  other  cases,  such  as 
Brograve  v.  Winder  [2  Ves.,  Jr.,  364],  Hoghton 
v.  W7iitgreave  [Jac.  &  W.,  143],  and  Newton  v. 
Ayscaugh,  which  have  been  sometimes  cited  to 
sustain  this  rule,  like  the  case  of  Daniel  v. 
Daniel,  presented  an  intent  of  the  testator 
clearly  manifested  to  refer  the  survivorship  to 
the  death  of  the  tenant  for  life,  or  the  time  of 
division  or  distribution.  These,  therefore,  are 
not  within  the  rule,  and  of  course  cannot  be 
urged  as  authorities  in  support  of  it.  In  the 
case  of  Brograve  v.  Winder,  however,  Ld. 
Loughborough  admitted  it  to  be  generally  true 
that  the  words  "survivors  or  survivor,  or  sur- 
viving," after  a  previous  estate,  would  not 
prevent  the  vesting  of  the  estate  (in  remainder) 
at  the  death  of  the  testator. 

There  is  another  case  sometimes  cited  as  an 
authority  in  support  of  this  rule,  viz.  :  Browne 
v.  Ld.  Kenyan,  3  Madd.  Ch.,  410.  But  in  this 
case,  if  I  do  not  greatly  mistake  its  principle, 
Sir  John  Leach  would  seem  to  impugn  his  own 
rule.  It  was  the  case  of  a  bequest,  after  a  life 
estate,  to  the  testator's  two  brothers  in  equal 
shares,  or  the  whole  to  the  survivor.  Sir  John 
Leach  was  of  opinion  that  the  testator  intended 
that,  if  one  only  survived  the  tenant  for  life, 
he  should  take  the  whole  ;  that  it  was  a  vested 
gift  to  the  two,  as  tenants  in  common,  subject 
to  be  devested  if  one  alone  survived  ;  but  as 
both  brothers  died  in  the  lifetime  of  the  tenant 
131*]  *for  life,  the  estate  was  never  devested, 
and  the  money  was  divisible  between  the  rep- 
resentatives of  the  two  brothers.  Here  the 
Vice- Chancellor  supposes  that  there  was  a  man- 
ifest intention  in  the  testator  that  the  survivor 
of  the  two  brothers  should  take  the  whole 
legacy  ;  and  yet  he  was  of  opinion  that  the  es- 
tate vested  in  both  so  as  to  be  transmissible  to 
their  legal  representatives.  This  latter  could 
only  be  by  referring  the  survivorship  to  some 
other  period  than  the  death  of  the  tenant  for 
life  ;  for  if  it  be  to  that  only  that  it  is  to  be  re- 
ferred, according  to  the  rule  in  Cripps  v.  Wol- 
cott,  then  the  remainders  would  not  have  vested 
either  in  interest  or  possession  until  that  period; 
and  if  both  brothers  had  survived,  they  would 
have  taken  the  legacy  in  equal  proportions.  If 
one  alone  of  them  had  survived,  he  would 
have  taken  the  whole  legacy;  but  if  neither  of 
them  had  survived,  as  was  the  case,  it  is  not 
readily  seen  why  the  remainders  would  not 
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have  been  lost,  there  being  no  person  in  ease  to 
take  at  the  time  of  their  vesting  in  interest  and 
possession.  But  the  Vice- Chancellor  was  of 
opinion  that  the  remainders  did  vest  so  as  to- 
pass  to  the  legal  representatives  of  the  deceased 
legatees  ;  thus,  as  it  seems  to  me,  impugning 
his  own  general  rule.  The  idea  that  this  was 
"a  vested  gift  to  the  two  brothers,  as  tenants 
in  common,  subject  to  be  divested  if  one  alone 
survived,"  is  certainly  very  ingenious,  and  was 
perhaps  necessary  in  order  to  render  the  decis- 
ion of  the  Vice-Chancellor\u  this  case  even  ap- 
parently consistent  with  his  general  rule  in 
Cripps  v.  Wolcott;  but  it  will,  I  think,  hardly 
be  received  as  sound  law  in  such  a  case  as  this. 
I  do  not  deny  that  a  remainder  once  vested 
may  be  subsequently  devested;  but  Mr.  Cruise 
has,  I  think,  in  a  note  to  the  86th  section  of 
chapter  1  of  title  16  of  his  Digest,  laid  down  the 
true  rule  in  such  case,  which  is,  that  "A  vested 
remainder  will  never  be  devested  unless  there 
be  a  special  provision,  or  a  clear  intention  to  be 
collected  from  the  language  of  the  instrument." 
But  there  is  no  such  "special  provision  or 
clear  intention"  in  the  case  in  question.  The 
principle,  therefore,  does  not  apply.  The  re- 
mainders in  that  case,  then,  were  either  vested, 
or  they  were  not.  If  the  former,  then  it  \& 
necessary  to  refer  the  survivorship  to  some 
other  *period  than  that  of  the  death  of  f*132 
the  tenant  for  life,  viz. :  that  of  the  testator  ; 
and  in  that  case  Sir  John  Leach's  rule  fails.  If 
his  rule  be  adopted,  and  we  refer  the  survivor- 
ship to  the  death  of  the  tenant  for  life,  then, 
as  before  suggested,  I  apprehend  the  remain- 
ders would  have  been  lost,  there  being,  at  that 
time,  no  person  in  esse  to  take  ;  and  that,  con- 
sequently, so  far  as  the  subject  of  this  bequest 
was  concerned,  an  intestacy  would  have  been 
occasioned. 

The  rule  of  Sir  John  Leach,  then,  does  not 
appear  to  be  sustained  by  the  authorities  cited 
in  its  support  ;  and  unsustained  by  authority, 
it  certainly  cannot  be,  in  itself,  of  sufficient 
force  to  counterbalance  the  great  weight  of 
the  numerous,  well  established  and  long  ac- 
knowledged authorities,  which  have  recog- 
nized and  observed  a  different  rule,  viz. :  that 
of  referring  a  general  clause  of  survivorship 
to  the  period  of  the  death  of  the  testator,  un- 
less there  is  manifest  a  special  intent  to  the 
contrary.  These  authorities  commence  with, 

1.  The  case  of  Boraston,  decided  in  29th  of 
Elizabeth  (1587),  and  reported  in  3  Rep.,  19. 
It  was  there  held  by  the  whole  court  that  the 
term  "then  and  when"  showed  when  the  estate 
in  remainder  should  come  into  possession,  and 
not  when  it  should  vest  in  interest.     That  this 
latter  was  at  the  time  of  the  death  of  the  testa- 
tor. 

2.  In  Trotter  v.  Williams,   Prec.  in   Ch.,  78 
and  2,  Eq.  Cas.  Abr.,  344.     The  court  decided 
that  the  words  "shall  go  to  such  of  them  as 
shall  be  living,"  must  refer  to  a  certain  time  ; 
and  that  is,  when  the  legacies  become  payable, 
w.hich  is  the  death  of  the  testator  ;  so  that  the 
death  of  any  of  the  legatees  after  would  not 
carry  it  to  the  survivors. 

3.  The  case  of  Ld.  Bindonv.  Earl  of  Suffolk, 
1  Bro.  P.  C.,  189,  which  was  a  case  of  personal 
property,  and  was  decided  in  1707  by  Ld.  Chan- 
cellor Cowper;  and  although  his  decision  was 
afterwards  reversed  in  the  House  of  Lords,  it 
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has  ever  been  considered  and  followed  as  sound 
law.  Ld.  Hardwicke,  in  Hawesv,  Hatoe»,  says: 
"  I  think  Lord  Cowper's  reasoning  in  Bindon 
v.  Suffolk  very  right;  that  the  surviving  must 
be  applied  to  some  particular  time,  and  not  to 
a  dying  indefinitely."  Ld.  Chancellor  Rosslyn, 
1  .'{.'}*]  in  Roebuck  *v.  Dtane,  said :  "  I  cannot 
conceive  upon  what  ground  Ld.  Cowper's  de- 
cree, in  Bindon  v.  Suffolk,  was  reversed."  Sir 
Pepper  Arden,  Master  of  the  Rolls,  in  Maberly 
v.  Strode  [3  Ves.,  420,  450],  says:  "  Bindon  v. 
Suffolk  seems,  as  the  Ld.  Chancellor  said,  to 
have  had  a  very  odd  fate  in  the  House  of  Lords. 
The  Ld.  Chancellor  intimates  what  I  do  not 
wonder  at — his  doubt  of  the  ground  upon 
which  Ld.  Cowper's  decree  was  reversed.  He 
says  he  cannot  conceive  upon  what  ground. 
Neither  can  I."  Sir  James  Mansfield,  Ch.  J.  of 
the  C.  P.,  in  Garland  v.  Thomas  [1  N.  R,  82], 
observed,  that  "  The  decision  of  Ld.  Chancel- 
lor Cowper,  in  Bindon  v.  Suffolk,  had  always 
been  treated  as  the  right  decision."  "  I  think 
the  decision  right;  and  it  has  been  supported 
by  the  subsequent  authorities  referred  to  in  Mr. 
Coxe's  Pere Williams, and  particularly  inString- 
«r  v.  Phillips."  But  if,  as  has  been  said,  the 
House  of  Lords  found  a  special  intent  in  the 
will  in  this  case,  that  would  take  it  out  of  the 
general  rule,  and  their  reversal  of  the  decree 
of  Ld.  Cowper,  upon  that  ground,  would  not 
impugn  the  general  rule. 

4.  The  case  of  Barker  v.  Giles,  2  P.  Wms. , 
280,  was  first  argued  in  1725,  before  Lords 
Commissioners    Gilbert  and   Raymond,    who 
differing,  the  case  was  carried  up  to  Ld.  Chan- 
cellor King,  and  was  the  first  decided  by  him. 
On  the  argument,  it  was  said  "  that  joint  ten- 
ancy" was  an  odious  title  in  equity;  there  being 
no  reason,  that  because  a  man  lived  longest  and 
had  a  better  constitution,  therefore  he  should 
be  entitled  to  the  whole  estate."  The  court  de- 
cided this  to  be  a  joint  tenancy  for  life,  re- 
mainder over  in  severally. 

5.  The  case  of  Stringer  v.  Phillips,  1  Eq.Cas. 
Abr. ,  291,  was  decided  at  the  rolls  in  1730.  It  is 
a  leading  case,  and  is  considered  of  high  author- 
ity. It  was  the  case  of  a  bequest  to  two  sisters 
for  life;  and  after  their  death  to  five  sisters, the 
survivors  and  survivor  of  them.     It  was  de- 
cided to  be  a  tenancy  in  common,  and  not  a 
joint  tenancy;  and  that  the  words  "  survivors 
and  survivor  of  them "  are  to  be  understood 
such  of  them  as  shall  be  living  at  the  testator's 
death. 

6.  The  case  of  Haws  v.  Haws,  3  Atk. ,  524, 
was  decided  by  Ld.  Hardwicke,  and  is  mainly 
important  as  confirming  Ld.  Cowper's  opinion 
in  Bindon  v.  Suffolk. 

1 34*]  *7.  Marriott  v.  Townley ,\V es>.  ,102,  was 
decided  in  1748,  and  was  cited  as  sound  law  by 
Ld.  Mansfield  and  Mr.  J.  Wilmot  in  Rose,  ex 
dem.  Vere,  v.  Hill.  [3  Burr.,  1881]. 

8.  Stones  v.  Heuruy,  1  Ves.,  165,  was  first  de- 
cided before  Ld.  Rosslyn,  as  commissioner; 
but  afterwards  in  chancery  by  Ld.  Hardwicke. 
John  Stones,  the  testator,  had  two  children, 
John  and  Dinah,  by  his  first  wife;  and  two, 
Francis  and  Mary,  by  his  second  wife.  He  di- 
rected the  remainder  of  his  estate,  to  which  he 
was  entitled  on  the  death  of  his  Aunt  Mawhood 
to  go  to  and  be  equally  divided  among  his 
three  children,  Dinah,  Francis  and  Mary,  and 
the  survivor  of  them,  The  four  children  sur- 


vived  the  father.  Mary  died  an  infant  in  the 
lifetime  of  Mrs.  Mawhood.  John  died  leav- 
ing Dinah  his  heir.  Dinah  died  leaving  the 
defendant,  her  infant  son,  her  heir.  The  ques- 
tion was.whether  the  plaintiff,  Francis,  should 
take  the  whole  estate  as  survivor.  Ld.  Chan- 
cellor Hardwicke,  on  the  authority  of  Blissetv. 
Cranwell,  held  it  to  be  a  tenancy  in  common; 
and  that  the  words  "after  the  death,"  were 
not  to  be  considered  as  fixing  the  time  when 
the  interest  should  vest,  but  merely  as  consti- 
tuting an  interest  in  remainder. 

9.  In  Goodlitle,  ex  dem.  Hay  ward,  v.  Whitby, 
1  Burr.,  228,  Ld.  Mansfield  confirms  the  case 
of  Boraxton  and  lays  down  the  two  following 
rules: 

1.  Whenever  the  whole  property  is  devised 
with  a  particular  interest  given  out  of  it,  it  op- 
erates by  way  of  exception  out  of  the  obsolute 
property. 

2.  When  an  absolute  property  is  given,  and 
a  particular  interest  is  given  in  the  meantime, 
as  until  the  devisee  shall  come  of  age,  etc., 
then  to  him,  the  rule  is,  that  that  shall  not  op- 
erate as  a  condition  precedent,  but  as  a  de- 
scription of  the  time  when  the  remainder  man 
is  to  take  in  possession.     To  this  purpose  was 
Boraston's  case,  where  this  doctrine  was  fully 
laid  down  and  explained.   Ld.  Mansfield  cited 
the  manuscript  case  of   Tomkins  v.   Tomkins 
[cited  in  1  Burr.,  234J,  decided  in  the  17th  of 
Geo.  II.,  in  chancery.     To  the  same  effect  is 
also  the  case  of  Mansfield  v.  Dugard,  decided 
in  1713,  and  reported  in  1  Eq.  Cas.  Abr.,  195. 

*10.  So,  also,  in  the  case  of  Doe,  ex  [*135 
dem.  Wheedon,  v.  Lea,  3  T.  R.,  41.  decided  in 
1758,  certain  copyhold  estates  were  given  to  T. 
L.  and  E.  J.,  remainder  to  M.  Lea,  great 
nephew,  "  when  and  so  soon  as  "  he  should  at- 
tain the  age  of  24  years.  He  attained  21  but 
died  before  24  years  of  age.  On  the  argument 
it  was  insisted,  on  the  authority  of  Brownwoods 
v.  IftfMvmfa,  that  this  was  a  condition  precedent. 
But  Ld.  Kenyon  observed  that  the  words  in 
that  case  was  very  different.  There  it  was,  "if 
he  should  attain  the  age  of  21."  But  the  words 
in  this  case  only  denoted  the  time  when  the 
beneficial  interest  was  to  accrue  "  He  cited 
with  approbation,  the  cases  of  Boraston  and 
Goodtitlev.  Whitby;  and  concluded  that  "the 
words  in  this  case  could  not  operate  as  a  con- 
dition precedent,  but  as  giving  an  absolute  in- 
terest in  fee,  and  denoting  the  time  when  the 
remainder  was  to  take  effect  in  possession." 

11.  Wilson  v.  Bayly,  3  Bro.  P.  C.,  888,  is  a 
very  strong  case  in  point.  It  was  a  devise  of 
real  estate  to  two  sons;  and,  in  case  of  their 
death  without  issue,  remainder  to  three  daugh- 
ters, the  survivors  or  survivor  of  them,  as  ten- 
ants in  common.  The  two  sons  died  without 
issue  Two  daughters  died  in  the  lifetime  of 
the  surviving  son,  leaving  issue.  The  Court 
of  Chancery  in  Ireland  gave  the  whole  estate 
to  the  surving  sister;  but  the  House  of  Lords, 
on  appeal  in  1760,  held  that  the  three  daugh- 
ters had  such  an  interest  vested  in  them  at  the 
death  of  their  father,  as  was  transmissible  to 
their  representatives;  and  that  the  surviving 
daughter  was  not  entitled  to  the  whole  estate. 
They,  therefore,  reversed  so  much  of  the  de- 
cree as  gave  the  whole  estate  to  the  surviving 
sister,  and  affirmed  the  residue.  This  is  an  ex- 
ceedingly strong  case,  and  directly  in  point. 
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12.  Roebuck  v.  Deane,  2  Ves.,Jr.,  265,  is  also 
a  strong  case  in  point.  It  was  a  case  of  person- 
al property,  a  bequest  of  £1,000  in  trust  to  pay 
dividends  to  E.  R.  for  life;  and,  after  her  de- 
cease, to  be  equally  divided  between  five,  the 
survivors  or  survivor  of  them.  It  was  decided 
by  Ld.  Rosslyn,  in  1793,  and  held  to  be  a  ten- 
ancy in  common;  and  the  survivorship  to  refer 
to  the  death  of  the  testatrix.  This  case  was 
cited  and  approved  in  Halifax  v.  Wilson. 
136*]  *13.  Perry  v.  Woods,  3  Ves.,  204,  was 
decided  at  the  rolls,  by  Sir  Pepper  Arden,  in 
1795,  and  by  the  Ld.  Chancellor,  in  1796.  It 
was  in  part  a  case  of  stock  bequeathed  in  trust 
for  the  use  of  A.  D.  for  life  and  if  she  died 
without  children,  the  executors  were  to  pay 
the  principal  to  W.  P.  and  J.  P.,  share  and 
share  alike,  or  to  the  survivor  of  them.  Sir 
Pepper  Arden,  Master  of  the  Rolls,  held  that 
the  words  of  survivorship  applied  to  the  testa- 
tor's death,  not  to  A.  D.'s;  and  that  although 
J.  P.  alone  survived  A.  D.,  he  was  not  entitled 
to  the  whole  estate,  but  that  the  representatives 
of  W.  P.  were  entitled  to  a  moiety.  This  case 
was  afterwards  citede  and  approved  by  Sir 
William  Grant,  Master  of  the  Rolls,  in  Newton 
v.  Ayscaugh. 

14.  Maberley  v.  Strode,  3  Ves.,  450,  is  a  case 
of  real  estate,  and  a  strong  one.  It  was  decided 
in  chancery  by  Sir  Pepper  Arden,  Master  of 
the  Rolls  for  the  Ld.  Chancellor.  In  giving  his 
opinion,  he  remarked,  that  "  To  prevent  in- 
testacy is  one  reason  why  it  is  necessary  to 
adopt,  if  possible,  the  construction  of  the  word 
'  survivorship,'  as  applicable  only  to  the  death 
of  the  testator.     The  construction  that  '  the 
benefit  of  survivorship,'  was  to  prevent  a  lapse, 
and  that  the  interests  vested  at  the  death  of  the 
testator,  is  much  the  most  beneficial  construc- 
tion.    I  am  of  opinion  that  upon  these  blind 
words  the  safest  and  soundest  construction, 
best  warranted  by  the  authorities,  most  bene- 
ficial to  the  parties,  most  likely  to  be  that  in- 
tended, is  that  the  meaning  is  such  as  shall 
survive  the  testator;  but  that  it  is  not  meant 
that  it  should  remain  in  contingency,  and  vest 
only  in  such  as  should  happen  to  survive  the 
son,  with  the  chance  of  the  whole  being  lost, 
and  a  total  intestacy  occasioned." 

15.  Brown  v.  Bigg,  7  Ves.,  280,  was  decided 
at  the  rolls,  by  Sir  Wm.  Grant,  in  1801,  and  by 
Ld.  Chancellor  Eldon,  in  1802.    This  case,  not- 
withstanding the  dictum  of  Sir  Wm.  Grant  dur- 
ing its  argument,  but  which,  as  has  been  be- 
fore seen,  he  afterwards  corrected  in  Shergold 
v.    Boone  [13  Ves.,  375],  is  a  strong  case  in 
point. 

16.  Edwards  v.  Symonds.  6  Taunt.,  214,  was 
decided  in  1815,  in  the  C.  P.,  by  Ld.  Ch.  J. 
Gibbs,  and  Justices  Heath, Chambre  and  Dallas. 
137*]  It  was  a  case  of  the  *devise  of  real  es- 
tate to  trustees,  to  receive  and  apply  rents  un- 
til the  youngest  child,  Elizabeth,  should  attain 
the  age  of  21  years;  and  then  to  the  testator's 
six  children,  naming  them,  and  to  the  surviv- 
ors and  survivor  of  them,  their  heirs  and  as- 
signs forever,  as  tenants  in  common,  and  not 
as  joint  tenants.     The  testator  died  seised  of 
the  estates  devised,  leaving  surviving  him  four 
of  the  children  named  in  his  will,  and  a  daugh- 
ter named  in  a  codicil  thereto;  two  of  the  sons 
having  died  in  the  lifetime  of  the  testator. 
Thomas  Luce  died  before  Elizabeth  attained 
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21  years;  and  the  question  was  whether -Thom- 
as had  a  vested  estate  in  one  fifth  of  the  prem- 
ises? It  was  decided  that  the  survivorship  re- 
ferred to  the  death  of  the  testator;  that  the 
children  took  vested  remainders ;  and  that 
Thomas  consequently  had  a  vested  estate  in 
one  fifth  of  the  premises,  which,  at  his  death, 
passed  to  his  representatives. 

17.  Doe,  ex  dem.  Long,  v.  Prigg,8  Barn  &  C., 
231,  was  decided  in  the  C.  P.  in  1828.     It  was 
a  case  of  the  devise  of  real  estate  to  a  class. 
The  devise  was  to  the  testator's  mother,  for 
life;  after  the  death  of  the  mother,  to  the  wife 
for  life;  "and  from  and  after  the  decease  of 
my  mother  and  wife,"  to  the  surviving  children 
of  W.  J.  and  J.  W.     The  testator  died  seised, 
leaving  him  surviving  his  mother,  wife,  six 
children  of  W.  J.  and  one  of  J.  W.  The  daugh- 
ter of  J.  VV.  died  in  1803,  leaving  the  lessor  of 
the  plaintiff  her  heir  at  law.  The  wife  died  in 
1810,  leaving  surviving  her,  four  of  the  chil- 
dren of  W.  J.     Mr.  J.  Bayley,  in  delivering  the 
opinion  of  the  court  cited  and  approved  the 
cases  of  Roebuck  v.  Dean   [4  Bro.  Ch.,  403], 
and  Perry  v.  Woods  [3  Ves.,  Jr.,  204],  and  re- 
marked, that  "  The  law  inclines  to  such  a  con- 
struction as  will  tend  to  vest  a  remainder,  un- 
less a  contrary  intention  appears ;    because 
contingent  remainders  are  in  the  power  of  the 
particular  tenant,  and  may  be  destroyed  ;  and 
it  is  more  likely  the   testator   should    have 
intended  that  the  limitations  he  made  should 
be  secure,  than  that  they  should  be  liable  to  be 
defeated."    He  further  remarked,  that  "  The 
testator's  death  is,  in  this  case,  so  much  the 
more  rational  period,  so  much  the  more  likely 
to  have  *been  intended,  and  falling  in  [*138 
as  it  does,  with  the  rule  of  law,  vesting  estates 
as  soon  as  they  may,  instead  of  leaving  them 
contingent."      On   counsel   referring,    in   the 
course  of  the  argument,  to  the  case  of  Hough- 
ton  v.  Whitgreaves,  Mr.  J.  Holroyd  remarked, 
"  that  the  estate  in  tnat  case  was  to  be  con- 
verted from  real  to  personal,  before  it  was  to 
be  divided."  That  was  not  to  be  done  until  the 
death  of  the  tenant  for  life. 

18.  Rose,  ex  dem.  Vere,  v.  Hill,  3  Burr.,  1881, 
was  decided  in  1766,  in  the  K.  B.,  by  Ld.  Ch. 
J.  Mansfield,  Justices  Wilmot  and  Tales.     It 
was  a  devise  of  real  estate  to  the  testator's  wid- 
ow for  life,  "  and  from  and  after  her  decease," 
remainder   to  his  children,    Anne,    Thomas, 
Mary,  William  and   Nathaniel,  the  survivors 
and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  "  share  and 
share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants."    Anne  married  and  died  with- 
out issue;  Mary  died   unmarried;  the  widow 
died;  William  died   intestate,  and  was  never 
married.  Thomas  died,  leaving  Nathaniel,  the 
only  survivor  of  the  children,  his  heir  at  law. 
Ld.  Mansfield  stopped  counsel  from  replying, 
as  the  case  was  clear.     The  court  were  unani- 
mous that  it  was  a  tenancy  in  common  in  fee, 
and  that  the  words  "  survivors  and  survivor," 
related  to  the  death  of  the  testator.  Ld.  Mans- 
field remarked,  that  by  survivorship  the  testa- 
tor merely  intended  to  prevent  a  lapse  in  his 
lifetime.     He  recognized  as  law,  the  case  of 
Stringer  v.  Phillips.  Mr.  J.  Wilmot,  concurred, 
that  "  survivors  and  survivor"  were  inserted 
merely  to  prevent  a  lapse.     That  the  testator 
meant  his  children  to  be  all  equal,  and  if  one 
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only  or  more  should  survive  the  rest,  at  the 
time  of  his  death,  the  clause  meant  that  the 
share  or  shares  of  such  survivor  or  survivors 
should  go  to  them  and  their  representatives; 
hut  he  could  never  mean  to  exclude  the  chil- 
dren of  any  of  his  children  who  should  leave 
any.  Mr.  J.  Tales,  who  tried  the  cause,  con- 
curred, remarking,  that  the  testator's  intention 
was  as  plain  as  can  be.  He  cited  Blisset  v.  Cran- 
well  and  Stringer  v.  Phillips.  Ld.  Mansfield 
and  Mr.  J.  Wilmot  cited  also  Haws  v.  Haws, 
Marriot  v.  Townley  and  Stones  v.  Hearteley.  It 
139*]  will  be  perceived  that  the  *expression 
in  the  will  in  this,  as  well  as  the  last  preceding 
case,  is  almost  identical  with  that  of  the  will 
in  the  case  now  before  this  court.  In  Doe  v. 
Prigg,  the  expression  was:  "From  and  after 
the  decease  of  my  mother  and  wife; "  in  Rose 
v.  Hill  it  was:  "  From  and  after  her  decease;  " 
and  in  the  case  now  before  the  court  it  is: 
"  From  and  after  her  death."  It  should  also 
be  borne  in  mind,  that  the  effect  in  this  case  of 
our  statute,  in  relation  to  joint  tenancies  is  pre- 
cisely the  same  as  if  there  had  been  added  to 
the  devise  the  words,  "  as  tenants  in  common, 
and  not  as  joint  tenants;"  for  the  nature  of  the 
tenure  not  being  expressed,  the  statute  fixes  it 
as  a  tenancy  in  common.  These  two  cases  are 
also  cases  of  real  estate.  As  well,  therefore, 
from  the  subject  as  from  the  phraseology  of 
the  devise,  they  are  cases  directly  in  point.and 
very  strong. 

These  comprise  the  great  body  of  English 
authorities  upon  this  subject;  and  I  cannot  but 
think  that,  in  opposition  to  the  opinion  of  Sir 
John  Leach,  in  Cripps  v.  Wolcott,  they  estab- 
lish most  conclusively  the  general  rule:  "That 
survivorship  should,  in  all  cases,  if  there  be  no 
special  intent  manifest  to  the  contrary,  be  re- 
ferred to  the  period  of  the  death  of  the  testa- 
tor." 

This  rule  was  early  recognized  and  adopted 
in  the  State  of  S.  C.,  and  particularly  in  the 
case  of  Dray  ton  v.  Dray  ton,  decided  in  1793, 
by  Chancellors  Hutson,  Mathews  and  Rutledge, 
and  reported  in  1  Desaus.,  324.  That  was  a 
case  of  real  and  personal  estate.  The  devise 
was  to  the  testator's  youngest  son,  John,  and 
if  he  died  under  age  and  without  lawful  issue, 
then  the  estates  to  be  sold,  and  the  money  to 
be  equally  divided  among  his  four  surviving 
sons,  William  Henry,  Charles,  Glen  and 
Thomas.  There  was  also  a  general  devise  and 
bequest  of  all  the  residue  of  his  estate.real  and 
personal,  to  the  same  effect.  The  testator  died 
seised,  leaving  surviving  him  his  said  five  sons 
and  two  daughters,  Anne  and  Susannah.  Will- 
iam Henry  died,  leaving  two  children,  John 
and  Mary,  as  his  heirs  at  law.  Soon  after  Will- 
iam Henry's  death,  his  brother  John  died  un- 
der age,  and  without  lawful  issue.  The  sur- 
viving brother  purchased  the  right  of  the 
1 4O*]  widow,  and  sold  the  estates  *devised  to 
John,  and  refused  to  allow  John  and  Mary.the 
children  of  William  Henry  deceased,  any  part 
of  the  proceeds.  Whereupon,  John,  for  him- 
self, and  as  the  next  friend  of  Mary,  an  infant, 
brought  their  bill  in  equity,  insisting  on  their 
right,  and  praying  that  the  defendants  might 
be  obliged  to  account  to  them  for  one  fourth 
of  the  estates.  To  this  bill  the  defendants  de- 
murred, on  the  ground  that  the  complainants 
were  not  entitled  to  any  part  of  the  estates,  as 
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their  father  William  Henry  had  died  before 
John,  his  brother,  and  that  the  surviving 
brothers  were  entitled  to  the  whole.  The  court 
overruled  the  demurrer,  and  the  defendant 
were  ordered  to  answer,  on  the  ground  that 
the  survivorship  referred  to  the  death  of  the 
testator;  and,  therefore,  that  the  devisees  sur- 
viving at  that  time,  took  such  a  vested  estate 
in  remainder  as  was  transmissible  to  their  le- 
gal representatives;  and  that  the  share  of  Will- 
iam Henry,  on  his  dying  intestate,  descended 
to  the  complainants  as  his  heirs  at  law.  The 
cases  of  Elliot  v.  Exrs.  of  Smith,  and  Sealy  v. 
Lauren*,  decided  in  the  Court  of  Equity  of  S. 
C..  on  the  same  principle,  were  cited  as  author- 
ities in  that  case. 

This  rule  has  also  been  recently  recognized 
and  adopted  by  the  Court  of  Appeals  of  Va. , 
in  the  case  of  Hansford  v.  Elliott,  decided  in 
1837,  and  reported  in  Leigh,  79.  This  is  a  very 
strong  case.  It  is  not  only  interesting  in  itself, 
but  is  particularly  so  for  the  very  able  review 
there  taken  by  Mr.  J.  Parker,  of  the  English 
authorities  upon  the  subject,  both  for  and 
against  the  rule  adopted.  In  this  case,  the  tes- 
tator bequeathed  the  residue  of  his  whole  es- 
tate, after  paying  his  debts  and  funeral  charges, 
to  his  wife  for  life,  or  during  her  widowhood; 
and,  at  her  death,  the  whole  of  his  personal 
property  to  be  equally  divided  among  his  sur- 
viving children,  named  Anna,  John,  Polly, 
Thomas  and  Robert,  and  a  daughter,  Elizabeth, 
afterwards  born.  After  the  execution  of  the 
will,  and  before  the  death  of  the  testator,  he 
had  born  two  other  children,  Richard  and 
Peter.  The  testator  died,  leaving  all  the  above 
named  children  living.  The  widow  died,  leav- 
ing only  two  of  the  children,  Elizabeth  and 
Peter,  living.  All  the  others  had  been  married, 
and  died  leaving  children.  Mr.  J.  Parker,  in 
delivering  the  opinion  *of  the  court,  [*141 
among  other  things,  said  :  "The  bequest  is  to 
the  children  specially  named,  and  1  cannot  be- 
lieve the  testator  meant  to  make  a  tontine 
among  them,  and  if  all  but  one  died  before  the 
mother,  for  that  one  to  take  all,  in  exclusion 
of  grandchildren  and  their  descendants.  This 
would,  I  believe,  in  ninety-nine  cases  out  of  a 
hundred,  defeat  the  intention"  of  the  testator. 
"  Whenever  the  words  '  survivors  and  surviv- 
ing '  arc  used  in  a  will,  especially  by  an  un- 
learned man,  inops  consilii,wilhout  manifesting 
any  special  intent  to  the  contrary,  the  safest 
and  soundest  construction, that  most  consonant 
to  the  intention  of  the  testator,  and  best  sup- 
ported by  the  authorities,  is  to  refer  them  to 
the  death  of  the  testator,  and  not  to  give  the 
whole  estate  to  such  legatee  as  happens  to  sur- 
vive the  tenant  for  life;  or  if  none  survive,  to 
declare  a  total  intestacy."  The  decree  was  en- 
tered accordingly. 

I  cannot  but  concur  most  fully  in  these 
strong  remarks  of  Mr.  J.  Parker.  They  do, 
indeed,  but  reiterate  the  sentiments  of  the 
learned  English  judges  in  several  of  the  cases 
already  examined,  and  should,  I  think,  be 
conclusive  upon  the  question  now  before  this 
court. 

But  it  may  perhaps  be  said  that,  inasmuch  as 
the  matter  in  hand  is,  in  this  court,  res  integra, 
and  as  we  are  now  to  settle  the  rule  of  law  for 
the  first  time  here,  we  are  at  liberty  to  adopt 
such  rule  as  we  may  deem  wisest  and  best;  and 
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that,  independent  of  the  strong  authorities  to 
the  contrary,  the  rule  laid  down  by  Sir  John 
Leach,  in  Cripps  v.  Woleott,  in  conformity  with 
the  suggestion  of  Ld.  Alvanly,  in  Russell  v. 
Long,  would  be  the  most  consistent  with  rea- 
son, and  therefore  best.  Two  answers  may  be 
readily  given  to  this:  In  the  first  place  it  must 
be  conceded  that  in  1796,  the  date  of  the  will 
in  this  case,  the  rule  of  law  referring  survivor- 
ship to  the  death  of  the  testator  in  cases  of  real 
estate,  had  been  established  and  recognized  in 
a  uniform  series  of  decisions  from  the  earliest 
times  down  to  the  period  in  question.  Words 
of  survivorship,  therefore,  had,  under  those 
decisions,  acquired  a  precise  and  technical 
meaning;  and  it  is  the  legal  presumption,  as  it 
is  that  of  common  sense,  that  the  testator  in 
this  case,  in  preparing,  or  in  directing  to  be 
142*]  prepared,  and  in  *executing  his  will, 
did  so  with  reference  as  well  to  this  established 
technical  meaning  of  the  words  he  used,  as  to 
the  provisions  of  the  Statute  of  1782,  which 
were  then,  as  they  are  now,  in  full  force,  be- 
ing incorporated  in  the  Revised  Statutes.  Now 
if,  in  order  to  establish  what  may  be  imagined 
to  be  a  better  rule,  but  which  I  by  no  means 
admit  to  be  so,  we  depart  from  this  precise  and 
technical  meaning  of  the  words  of  survivorship 
used  in  this  will,  shall  we  not  probably,  nay 
shall  we  not  certainly,  defeat  the  intentions  of 
the  testator,  and  violate  the  rights  of  the  par- 
ties under  the  will?  And  would  not  this  be  the 
case  in  relation  to  every  will  now  in  existence, 
and  yet  to  be  executed?  What  was  said  by  Ch. 
J.  Kent,  in  Jackson  v.  Blanshan,  6  Johns.,  54, 
is  peculiarly  applicable  to  this  case,  viz. :  "It 
is  important  that,  when  a  question  of  this  kind 
has  become  once  settled,  it  should  not  be  dis- 
turbed; for  it  grows  into  a  landmark  of  prop- 
erty." This  is,  perhaps,  more  than  any  other, 
a  case  for  the  application  and  strict  observance 
of  the  rule  of  stare  deeisis  et  non  quieta  mover e. 
But  in  the  second  place, even  if  no  rule  upon 
this  subject  existed,  and  we  were  now  called 
upon  to  adopt  one  for  the  first  time,  I  cannot 
but  think  that  the  present  rule  of  referring 
survivorship  to  the  death  of  the  testator.when 
there  is  no  special  intent  manifest  to  the  con- 
trary, is  the  true  and  proper  rule.  My  reasons 
for  this  are  the  following  :  1.  This  rule  is.  in 
itself,  the  most  equitable.  2.  It  is  most  in 
harmony  with  the  express  provisions  of  the 
Statute  of  1782,  as  it  is  with  the  general  policy 
of  our  law, which  is  opposed  to  joint  tenancies, 
and  favors  what,  in  the  appropriate  language 
of  a  very  distinguished  counsellor  of  this  court, 
I  may  be  permitted  to  call,  "the  utmost  parti- 
bility  of  estates."  In  this  the  courts  of  equity 
in  England  have  always  concurred,  and  even 
those  of  law  have  done  so  since  "  the  Statute 
of  Tenures"  of  the  12th  of  Charles II.  3.  This 
rule  is  also  most  in  harmony  with  that  admi- 
rable principle  in  the  law,  which  leads  the  courts 
always  to  favor  such  a  construction  of  wills  as 
best  provides  for  descendants  or  posterity.  4. 
It  also  best  accords  with  that  other  long  es- 
tablished and  universally  acknowledged  rule 
of  law,  that  "  A  remainder  is  never  to  be  con- 
143*]  sidered  *as  contingent,  when  it  can  be 
taken  to  be  vested."  The  reasons  for  this  lat- 
ter rule  are  numerous  and  strong.  The  earliest 
possible  vesting  of  the  remainder  prevents  the 
danger  of  its  destruction  by  the  intermediate 
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tenant.  It  also  prevents  a  total  intestacy, which 
might  be  occasioned  by  the  death  of  all  the 
parties  in  remainder  before  the  termination  of 
the  life  estate.  The  above  reasons  are  general 
and  universally  applicable.  But  5.  There  is, 
I  think,  in  this  particular  case,  a  special  reason 
for  the  application  of  the  rule  in  question,  in 
the  general  intent  of  the  testator, manifest  upon 
the  face  of  the  will  itself.  This  intent,  as  we 
have  already  seen,  we  have  the  high  authority 
of  Ld.  Coke  for  looking  to  as  the  polar  star  to 
guide  us  in  our  decision  ;  and  should,  I  think, 
in  this  case  be  conclusive. 

I  am,  therefore,  of  opinion  :  1.  That  words 
of  survivorship  in  a  will  should,  in  all  cases 
where  there  is  no  special  intent  manifest  to  the 
contrary,  be  taken  to  refer  to  the  death  of  the 
testator.  2.  That  the  words  of  survivorship 
in  this  case  were  inserted  in  the  will,  and  in- 
tended merely  to  prevent  a  lapse  in  the  lifetime 
of  the  testator.  3.  That  the  remainders  in  this 
case  were  vested  and  not  contingent;  and  that 
at  the  death  of  the  testator,  they  did  actually 
so  vest  in  the  devisees,  Susan,  Jane  and  Betsey, 
as  to  be  transmissible  to  their  respective  legal 
representatives.  4.  That  the  plaintiff  in  error, 
as  heir  at  law  of  his  deceased  son,  Isaac  Henry 
Moore,  and  lessee  of  his  son  George  William 
Moore,  is  entitled  to  the  possession  of  one  equal 
undivided  moiety  of  the  whole  premises  in 
question  and,  consequently,  that  the  judgment 
of  the  Supreme  Court  is  erroneous  and  ought 
to  be  reversed. 

By  the  Chancellor.  The  question  for  our 
consideration  in  this  case  arises  upon  the  prop- 
er application  of  the  words  "  survivors  or  sur- 
vivor" in  the  limitation  over  of  the  remainder 
in  the  premises  in  question, to  the  three  daugh- 
ters of  Mary,  the  black  woman,  after  the  ter- 
mination of  the  life  estate  of  the  mother  there- 
in ;  the  language  of  the  will  having  left  it 
doubtful  to  what  time  the  testator  intended  the 
survivorship  to  apply.  The  determination  of 
this  question  does  *not  necessarily  de-  [*144 
pend  upon  the  fact  of  the  remainders  being 
vested  in  interest  at  the  death  of  the  testator, 
for  where  a  remainder  is  so  limited  as  to  take 
effect  in  possession,  if  ever,  immediately  upon 
the  determination  of  a  particular  estate,  which 
estate  is  to  determine  by  an  event  which  must 
unavoidably  happen  by  the  efflux  of  time,  the 
remainder  vests  in  interest  as  soon  as  the  re- 
mainder man  is  in esse  and  ascertained;  provided 
nothing  but  his  own  death  before  the  deter- 
mination of  the  particular  estate  will  prevent 
such  remainder  from  vesting  in  possession. 
Doe  v.  Nowell,  1  Maule  &  S.,  327.  Yet  if  the 
estate  is  limited  over  to  another  in  the  event  of 
the  death  of  the  first  remainder-man  before  the 
determination  of  the  particular  estate,  his  vest- 
ed estate  will  be  subject  to  be  devested  by  that 
event,  and  the  interest  of  the  substituted  re- 
mainder man,  which  was  before  either  an  ex- 
ecutory devise  or  a  contingent  remainder, will, 
if  he  is  in  esse  and  ascertained,  be  immediately 
changed  into  a  vested  remainder.  If  the  words 
of  survivorship  in  the  present  case.therefore.re- 
fer  to  the  death  of  the  tenant  for  life,  and  not 
to  the  death  of  the  testator  ;  still  each  of  the 
three  daughters  took  vested  remainders  in  fee 
at  the  death  of  the  testator,  but  subject  to  be 
devested  by  death  before  the  time  appointed 
for  those  estates  to  vest  in  possession. 
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A  remainder  Is  not  to  be  considered  as  con- 
tingent in  any  case  where  it  may  be  construed 
to  be  vested  consistently  with  the  intention  of 
the  testator.  The  adverbs  of  time,  therefore, 
such  as  when,  then,  after,  from  and  after.etc., 
in  a  devise  of  a  remainder  limited  upon  a  par- 
ticular estate,  determinable  on  an  event  which 
must  necessarily  happen,  are  construed  to  re- 
late merely  to  the  time  of  the  enjoyment  of  the 
estate,  and  not  to  the  time  of  its  vesting  in  in 
terest.  Boraston's  case,  8  Co.,  19  o.and  Thomas 
&  Eraser's  note,  x.  Such  is  especially  the  case 
in  the  construction  of  devises  of  real  estate.  A 
different  construction  has  sometimes  been  given 
to  a  bequest  of  personal  property  to  be  enjoyed 
at  a  future  time,  upon  the  supposition  that  the 
testator  intended  to  annex  the  time  to  the  gift 
of  the  legacy  itself,  and  not  merely  to  designate 
the  period  when  it  was  to  be  paid  to  or  enjoyed 
by  the  legatee.  Even  in  relation  to  bequests  of 
145*]  personalty,  however,  *Ld.  Rosslyn,  in 
the  case  of  Macktell  v.  Winter,  3  Ves.,  Jr.,  543, 
declared  that  the  postponing  of  the  vesting  of 
a  legacy,  upon  the  supposition  that  time  was 
annexed  to  the  legacy  itself,  was  a  mere  posi- 
tive rule,  derived  from  the  practice  of  the  Ec- 
clesiastical Courts,  but  not  founded  upon  any 
just  principle  of  interpretation,  and  that  it 
ought  not  to  be  extended.  And  he  says  in  the 
same  case  that  the  court  has  not  followed  that 
rule  in  construction  of  devises  of  real  estate. 

In  the  present  case  it  could  not  have  been 
the  intention  of  the  testator  to  create  cross  re- 
mainders between  the  three  daughters  in  favor 
of  the  survivors  and  survivor  whenever  they 
should  happen  to  die,  or  to  create  estates  in 
joint  tenancy,  so  as  to  convey  the  whole  re- 
mainder to  the  longest  liver  and  her  heirs.  The 
limitation  is  to  the  three,  "or  to  the  survivors 
or  survivor  of  them,  their  or  her  heirs  or  as 
signs  forever;"  showing  that  the  testator  con- 
templated that,  in  some  event  at  least,  the  es- 
tate was  to  go  to  the  heirs  of  more  than  one  of 
the  daughters.  The  survivorship  must,  there 
fore,  refer  itself  either  to  the  time  of  the  death 
of  the  testator,  or  to  the  time  when  the  remain 
ders  were  to  vest  in  possession,  by  the  death  of 
the  mother  who  was  tenant  for  life. 

Where  property  is  given,  generally,  to  two 
or  more  persons  and  to  the  survivors  of  them, 
accompanied  by  other  words  showing  that  a 
tenancy  in  common  and  not  a  joint  tenancy 
was  in  the  contemplation  of  the  testator,  but 
without  stating  what  time  the  survivorship  is 
intended  to  apply,  the  court,  for  the  purpose 
of  giving  effect  to  all  the  words  of  the  will, 
have  frequently  applied  the  words  of  survivor- 
ship to  the  death  of  the  testator, upon  the  sup 
position  that  they  must  have  been  inserted  to 
prevent  a  lapse  by  the  death  of  some  of  the  dev- 
isees in  his  lifetime;  and  this  principle  has,  in 
many  cases,  been  also  applied  to  bequests  of 
personal  property.  It  has  been  so  applied  even 
where,  as  in  this  case,  the  survivorship  was  in 
reference  to  a  remainder  limited  upon  a  previ- 
ous estate  given  to  another  ;  but  the  decisions 
on  the  subject  have  not  been  uniform, either  in 
England  or  in  this  country. 

One  of  the  earliest  cases  is  that  of  Ld.  Bin- 
don  v.  Earl  of  Suffolk,  decided  by  Ld.  Cowper 
in  1707,  1  P.  Wms.,  96.  That  was  a  devise  of 
146*]  a  debt  due  from  the  *Crown,  to  the 
testator's  five  grandchildren,  share  and  share 
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alike,  equally  to  be  divided  between  them;  and 
if  any  of  them  died,  then  his  share  logo  to  the 
survivors  and  survivor  of  them.  TheZd.  Chan- 
cellor held  that  the  survivorship  referred  itself 
to  the  time  of  the  death  of  the  testator, and  was 
intended  to  prevent  a  lapse.  His  decision  was 
afterwards  reversed  in  the  House  of  Lords, 
upon  the  ground  of  the  peculiar  nature  of  the 
debt  which  was  the  subject  of  the  bequest ; 
that  court  holding  that  the  survivorship  related 
to  the  time  when  the  debt  should  be  paid.  The 
reversal  was  never  considered  as  satisfactory, 
even  on  the  grounds  upon  which  it  was  placed 
by  the  appellate  court.  Those  grounds,  as 
stated  in  a  subsequent  case  by  Ld.  Rosslyn, 
were  that  the  bequest  was  of  an  old  debt  from 
the  Crown,  secured  upon  the  hearth-money  rev- 
enue, which  revenue  had  been  taken  away  by 
statute.  That  it  was,  therefore,  an  unproductive 
fund, the  ultimate  payment  of  which  depended 
upon  interest  and  solicitation;  and  that  the  re- 
covery would  be  retarded  if  not  defeated  by 
its  going  to  representatives.  See,  Ves. , Jr.. 638. 

Then  came  the  case  of  Stringer  v.  Phillips, 
before  Sir  Joseph  Jekyll,  in  1730,  1  Eq.  Cas. 
Abr.,  293;  which  is  more  like  the  present,  in- 
asmuch as  the  question  of  survivorship  arose 
upon  a  bequest  of  a  remainder  to  five  persons, 
and  the  survivors  and  survivor  of  them,  after 
the  death  of  the  testator's  two  sisters.  See,  1 
P.  Wms.,  97,  Cox's  n.  His  Honor  decided  that 
the  devise  over  to  the  five  was  a  tenancy  in 
common,  and  that  the  survivorship  related  to 
such  of  them  as  should  be  living  at  the  testa- 
tor's death. 

This  case  was  followed  by  that  of  Haws  v. 
Haws,  before  Ld.  Hardwicke,  in  1747  ;  where 
the  devise  was  to  the  three  children  of  the  tes- 
tator when  they  respectively  attained  the  age 
of  21,  with  benefit  of  survivorship.  His  Lord- 
ship held  that  they  took  vested  estates  immedi- 
ately; but  that  the  survivorship  related  to  the 
age  of  21, when  they  were  to  enter  into  the  full 
enjoyment  of  the  estate;  and  that  the  share  of 
one  who  died  under  age  went  to  the  survivors 
equally,  and  not  solely  to  the  one  who  was  the 
heir  at  law  of  the  decedent.  1  Ves.,  Sr.,  18;  S. 
C.,  3  Atk.,  523. 

*The  next  year  the  case  of  Stones  v.  [*147 
Hearteley,  1  Ves.,  Sr.,  165,came  before  the  same 
learned  judge;  where  the  testator  being  seised 
of  an  estate  in  reversion  expectant  on  the  death 
of  his  aunt,  and  another  smaller  estate  in  pos- 
session, devised  the  whole  to  trustees  to  mort- 
gage or  sell  so  much  as  was  necessary  to  pay 
his  debts;  with  remainder  to  be  divided  among 
his  three  younger  children  and  the  survivor  of 
them  and  their  heirs  forever.  He  held  the  sur- 
vivorship to  relate  to  the  death  of  the  testator  ; 
so  that  the  issue  of  those  who  first  died  took 
their  share  of  the  estate. 

Then  came  the  case  of  Wilson  v.  Bayly  before 
the  House  of  Lords  in  1760,  upon  an  appeal 
from  the  Court  of  Chancery  in  Ireland,  3  Bro. 
P.  C.,  888.  There,  the  testator  devised  lands 
to  his  two  sons;  and  in  case  they  both  should 
die  unmarried  and  without  issue.then  his  three 
daughters,  and  the  survivors  and  survivor  of 
them,  to  have  the  lands.  And  it  was  held,  re- 
versing the  decision  of  the  court  below, that  the 
issue  of  one  of  the  daughters  who  died  in  the 
lifetime  of  one  of  the  sons  were  entitled  to  a 
share  of  the  estate;  and  that  the  whole  did  not, 
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by  the  devise,  go  to  the  surviving  daughter  of 
the  testator. 

The  case  of  Rose,ex  dem.  Vere,\.  Hill,§ Burr., 
1881.  which  came  before  the  Court  of  K.  B. 
six  years  afterwards,  was  the  case  of  the  devise 
of  a  remainder  after  the  termination  of  a  life 
estate,  given  to  the  testator's  wife  in  these 
words:  "And  from  and  after  her  decease  I  give 
and  devise  the  same  premises  to  the  use  of  my 
five  sons  and  daughters  (naming  them),  and  the 
survivors  and  survivor  of  them;  and  the  exec- 
utors and  administrators  of  such  survivors, 
share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants."  Ld.  Mansfield  and 
the  whole  court,  in  that  case, held  that  the  sur- 
vivorship related  to  the  death  of  the  testator. 
and  was  intended  to  prevent  a  lapse  by  the 
death  of  any  of  the  devisees  in  remainder  dur- 
ing his  life.  It  is  true,  the  question  whether  the 
survivorship  related  to  the  time  of  the  decease 
of  the  testator,  or  to  the  termination  of  the  life 
estate  given  to  his  wife  was  not  necessarily 
presented  in  that  case,  as  all  the  devisees  sur- 
148*]  vived  them  both.  But  the  *court,in  de- 
livering their  opinions,  placed  the  decision 
expressly  upon  the  ground  that  the  words 
"survivors  and  survivor"  related  to  the  death 
of  the  testator. 

These  cases  were  all  decided  before  the  Revo- 
lution and,  therefore,  are  binding  upon  our 
courts,  so  far  as  cases  upon  the  construction 
of  wills  containing  different  provisions  in  other 
respects  can  be  said  to  be  binding.in  reference 
to  other  wills.  It  has  indeed  been  said,  that  a 
case  upon  a  will  has  no  brother.  But  certainly 
some  of  the  cases  to  which  I  have  referred  so 
nearly  resemble  the  one  now  under  considera- 
tion as  to  show  that  they  probably  belong  to 
the  same  family. 

The  English  cases  subsequent  to  our  separa- 
tion from  the  mother  country,  particularly 
those  in  which  the  question  has  arisen  upon 
bequests  of  personal  property,  have  not  always 
followed  those  to  which  I  have  referred.  On 
the  contrary,  when  there  is  a  time  subsequent 
to  the  death  of  the  testator  to  which  the  sur 
vivorship  may  properly  be  applied,  the  judges 
have  shown  a  disposition  to  adopt  that,  as  the 
most  natural  construction  of  the  will,  consist- 
ently with  the  probable  intention  of  the  tes- 
tator. See,  Hoghton  v.  Whitgreave,  Jac.  &  W., 
146  ;  Brown  v.  Lord  Kenyan,  3  Madd.,  410  ; 
Pope  v.  Whitcombe,  3  Russ.,  124  ;  Cripps  v. 
Woicott,  4  Madd.,  11  ;  fiusnell  v.  Long,  4  Ves., 
554  ;  Daniel  v.  Daniel,  6  Id.,  297  ;  Jenour  v. 
Jenour,  10  Id.,  563.  In  the  case  of  Roebuck  v. 
Deane,  however,  which  came  before  Ld.  Ross- 
lyn,  in  1793,  on  a  will  of  personal  estate, 
where  the  testatrix  bequeathed  £1,000  in  stock 
to  trustees,  to  pay  the  income  to  her  niece  for 
life,  and  after  her  decease  to  be  equally  di- 
vided between  the  testatrix's  brother  and  four 
sisters,  and  to  the  survivors  or  survivor  of 
them,  it  was  held  that  the  survivorship  related 
to  the  death  of  the  testatrix,  so  as  to  give  a 
share  to  the  representatives  of  the  legatees  in 
remainder,  who  died  in  the  lifetime  of  the 
niece.  4  Bro.  Ch.,  403  ;  8.  C.,  2  Ves..  Jr.,  265. 
The  case  of  Doe  v.  Prigg,  decided  bv  the  Court 
of  K.  B.,  in  1828,  8  Barn.  &  C.,  231,  is  also  in 
favor  of  referring  the  survivorship  to  the  death 
of  the  testator  ;  even  where  the  devise  is  to  a 
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class,  as  well   as  where  it  is  to  individuals 
named  by  him. 

*The  only  cases  on  the  subject  which  [*149 
I  have  seen  in  this  country  are  those  of  Hulbert 
v.  Emerson,  16  Mass.,  244  ;  Hamford  v.  Elliott, 
9  Leigh,  79 ;  Drayton  v.  Drayton,  1  Desaus. 
Eq.,  324,  and  Elliott  v.  Smith,  Id.,  499  ;  the 
first  decided  in  our  sister  State  of  Mass.,  the 
second  in  Va.,  and  the  last  two  in  the  State  of 

C.  In  the  first  case  real  estate  was  devised 
to  the  testator's  son  John,  but  in  case  he 
should  not  leave  male  issue  then  one  half 
thereof  was  given  to  his  children,  and  the 
other  half  equally  among  all  the  surviving 
children  of  the  testator.  There  the  Supreme 
Court  of  Mass,  held  that  the  survivorship 
among  the  other  children  of  the  testator  re- 
ferred to  the  time  of  the  death  of  his  son  with- 
out issue  male  ;  and  that  the  only  surviving 
child  of  the  testator  at  that  time  was  entitled  to 
the  half  of  the  estate,  to  the  exclusion  of  the 
children  of  her  sisters,  who  died  before  her 
brother  John.  In  Drayton  v.  Di-ayton,  the  tes- 
tator devised  his  estate  to  his  youngest  son, 
then  an  infant,  in  fee  ;  and  if  such  son  should 
die  under  age,  and  without  issue,  he  directed 
the  estate  to  be  sold,  and  the  money  to  be 
equally  divided  among  the  testator's  four  sur- 
viving sons,  or  the  survivors  of  them.  The 
Court  of  Chancery  in  S.  C.  decided  that  the 
survivorship  related  to  the  death  of  the  tes- 
tator ;  so  as  to  let  in  the  children  of  one  of  the 
four  sons  who  died  after  that  time,  but  in  the 
lifetime  of  the  youngest  son,  to  participate 
with  their  uncles  in  the  remainder,  limited  to 
the  four  sons,  and  the  survivors  of  them.  A 
similar  decision  was  made  by  the  same  court, 
in  Elliott  v.  Smith  ;  upon  a  limitation  over  of 
a,  remainder,  in  a  personal  fund  to  the  surviv- 
ing children  of  the  testator,  in  case  of  the 
death  of  the  original  legatees,  before  the  time 
appointed  for  payment.  And  in  the  recent  case 
of  Hamford  v.  Elliott,  9  Leigh,  79,  which  was 
decided  by  the  Court  of  Appeals  in  Va.,  in 
Dec.,  1837,  Judge  Parker,  who  delivered  the 
opinion  of  that  court,  after  a  full  examination 
of  the  cases  on  this  point,  held,  that  wherever 
the  words  "  survivors  "  and  "  surviving  "were 
used  in  a  will,  especially  by  an  unlearned  man, 
without  manifesting  any  special  intent  to  the 
contrary,  the  safest  and  soundest  construction, 
and  that  most  consonant  to  the  intention  of  the 
*testator,  was  to  refer  them  to  his  [*15O 
death  ;  and  not  to  give  the  whole  estate  to  such 
legatee  as  happened  to  survive  the  tenant  for 
life. 

The  weight  of  authority,  both  here  and  in 
England,  therefore,  unquestionably  is  in  favor 
of  applying  the  terms  of  survivorship,  upon 
the  devise  of  a  remainder,  to  the  death  of  the 
testator,  instead  of  the  time  of  the  termination 
of  the  particular  estate,  where  it  is  necessary  to 
give  effect  to  the  probable  intention  of  the  tes- 
tator in  providing  for  the  issue  of  the  objects 
of  his  bounty,  upon  the  death  of  their  parents 
before  the  time  appointed  for  the  remainder  to 
vest  in  possession  ;  and  especially  where  the 
devise  is  to  the  individuals  by  name  and  not  to 
them  as  a  class. 

In  the  case  under  consideration,  there  cer- 
tainly was  no  good  reason  for  excluding  the 
children  of  either  of  the  three  daughters  of 
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Mary,  who  might  happen  to  die  during  the 
continuance  of  her  life  estate,  from  an  equal 
share  with  the  other  two  in  the  remainder  of 
the  estate  ;  and  there  is  nothing  in  the  will  to 
indicate  such  an  intention  on  the  part  of  the 
testator.  On  the  contrary,  the  previous  clause 
of  the  will  shows  that  in  relation  to  the  per- 
sonal fund,  in  which  the  mother  had  also  an 
estate  or  interest  for  life,  he  did  not  intend  to 
confine  his  bounty  to  her  immediate  descend- 
ants only  ;  for  the  principal  of  that  fund  is  di- 
rected to  be  divided  among  the  heirs  of  her 
body  in  equal  proportions  ;  which  must  neces- 
sarily include  the  children  of  any  of  the  daugh- 
ters who  might  happen  to  die  in  the  lifetime  of 
the  mother.  This  being  the  case,  the  two  chil- 
dren of  Jane  Moore,  upon  the  death  of  their 
mother,  became  entitled  not  only  to  her  orig- 
inal share  of  the  remainder  in  the  house  and 
lot,  but  also  to  the  half  of  the  other  third 
which  originally  belonged  to  Susan,  who  sur- 
vived the  testator  and  died  without  issue ; 
which  share,  upon  her  death,  descended  to  the 
two  surviving  sisters,  as  her  heirs  at  law  ;  and 
upon  the  death  of  one  of  the  sons  of  Jane, 
without  issue,  after  the  remainder  became 
vested  in  possession,  by  the  death  of  the  tenant 
for  life,  his  father  took  an  estate  for  life  in  one 
fourth  of  the  property,  and  the  other  son 
became  entitled  to  the  reversion  in  the  same 
fourth.  By  the  lease  of  the  other  fourth,  which 
151*]  the  surviving  son  *took  immediately 
from  his  mother,  the  plaintiff  in  error  is,  there- 
fore, en  titled  to  the  possession  of  one  moiety  of 
the  lot,  for  the  recovery  of  which  this  suit  was 
brought. 

If  I  am  right  in  the  conclusion  at  which  I 
have  arrived,  the  judgment  of  the  Supreme 
Court  should  be  reversed,  and  a  judgment 
should  be  entered  in  favor  of  the  defendant  in 
the  court  below,  upon  the  special  verdict. 

By  Senator  Verplanck.  This  is  a  devise  of 
a  house  and  lot  of  land  to  Mary  for  life,  and 
"from  and  after  her  decease  to  Susan,  Jane 
and  Betsey,  her  daughters,  or  the  survivor  or 
survivors  of  them,  her  or  their  heirs  or  assigns 
forever."  The  question  upon  which  the  de- 
cision of  the  case  turns,  is  this :  to  what 
period  does  this  survivorship  refer  ?  Inde- 
pendently of  any  peculiar  circumstances  or  of 
other  expressions  in  the  will,  the  natural  and 
plain  interpretation  would  appear  to  be  that 
the  devise  is  to  such  of  the  daughters  as  should 
be  surviving  at  the  termination  of  the  life  es- 
tate, on  the  mother's  decease.  This  would 
make  the  estate  contingent  upon  the  survivor- 
ship, and  if  either  of  the  daughters  died  before 
the  mother,  the  children  or  other  heirs  of  the 
deceased  daughter  have  no  interest  or  estate  in 
the  devised  property. 

Were  this  a  new  question,  I  could  not  for  a 
moment  hesitate  to  accede  to  that  interpreta- 
tion of  the  will.  But  similar  words  in  devises 
have  heretofore  given  rise  to  much  litigation, 
and  upon  such  words  the  question  has  often 
been  discussed  in  the  courts,  when  do  the  de- 
visees take  in  interest  ?  Their  estate  does  not 
commence  in  possession  until  the  life  estate  is 
ended  ;  but  is  the  estate  contingent  until  then, 
or,  do  not  all  the  devisees  take  vested  estates 
immediately  on  the  testator's  death  ?  Repeated 
decisions  in  England,  some  of  them  before  the 
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date  of  our  independence,  have  recognized  this 
latter  interpretation,  and  have  referred  the 
survivorship  to  the  date  of  the  testator's  own 
death,  as  if  he  had  said  "  surviving  at  my  de- 
cease." See,  amongst  others,  8  Bro.  P.  C.,  888; 
Rf>&e  v.  Hill,  3  Burr.,  1881  ;  Garland  v. 
Thomas,  4  Bos.  &  P.,  82.  Also,  the  cases  in  15 
East,  358  ;  8  Ves.;  2  Ves.,  Jr.,  265  ;  8.  €.,  6 
Taunt,,  213  ;  2  Marsh.,  *24  ;  and  es-  [*152 
pecially  among  the  later  cases,  Doe,  ex.  dem 
Waring,  v.  Pngg,  8  Barn.  &  C.,  231. 

Some  of  these  decisions  went,  indeed,  in 
part  upon  peculiar  circumstances,  or  upon  the 
special  language  of  the  context ;  but  others, 
again,  upon  general  reasons  applicable  to  all 
cases,  especially  the  policy  of  the  law  in  al- 
ways preferring  to  construe  estates  as  vested 
in  place  of  contingent  where  there  was  room 
for  doubt ;  and  also  the  strong  presumption, 
that  it  could  not  have  been  intended  to  cut  off, 
without  any  provision,  the  children  or  other 
descendants  of  devisees  who  might  die  before 
the  termination  of  the  intermediate  life  estate. 
But  all  these  cases  concur  in  referring  the  sur- 
vivorship to  the  testator's  death,  and  not  to 
the  date  of  possession  at  the  expiration  of  the 
intermediate  estate.  I  do  not  recapitulate 
them,  because  most  of  those  applicable  to  de- 
vises of  real  estate  will  be  found  briefly  but 
perspicuously  stated  and  explained  by  Judge 
Bayley  in  the  per  curiam  opinion  delivered  by 
him  in  Doe,  ex  dem.  Waring,  v.  Prigg,  to  which 
I  refer.  For  a  long  period,  also,  I  believe 
quite  until  the  date  of  this  will  (1796),  this  in- 
terpretation was  universal  both  as  to  devises 
of  real  estate  and  legacies  of  personal  proper- 
ty or  money. 

In  later  times,  in  England,  the  rule  has  been 
so  frequently  broken  in  upon  by  decisions  in 
equity,  as  to  personal  property  or  real  estate 
directed  to  be  converted  into  money  before  its 
application,  as  to  render  it  somewhat  uncertain 
there  whether  it  has  any  longer  the  authority 
of  a  general  rule  of  construction  as  to  legacies. 
A  few  years  ago  Sir  John  Leach,  Vice-Chancd- 
lor,  even  stated  the  reverse  to  be  the  rule, 
holding  it  to  be  now  settled  "  that  if  a  previ- 
ous life  estate  or  interest  be  given,  survivor- 
ship is  to  be  referred  to  the  death  of  the  ten 
ant  for  life."  Cripps  v.  Wolcott,  4  Madd.,  11. 
Nevertheless,  even  as  to  bequests  of  money 
and  personal  property,  the  weight  of  authority 
remains  on  the  side  of  the  older  construction, 
whilst  the  repeated  and  unanimous  decisions 
of  the  judges  in  the  English  common  law 
courts,  show  that  the  rule  has  remained  un- 
shaken as  to  direct  devises  of  real  estate.  The 
survivorship  is  considered  as  referring  to  the 
date  of  the  testator's  death,  unless,  as  it  is  al- 
ways conceded,  where  it  is  *clear  from  [*1 53 
other  reasons,  or  the  context,  that  the  testator 
meant  to  make  the  remainder  contingent  upon 
the  devisee's  living  to  the  period  of  possession. 
Then  indeed  the  intent  must  prevail,  but  the 
legal  presumption,  from  the  words  themselves, 
is  the  other  way. 

In  our  own  courts,  the  decision  of  Doe  v. 
Provoost,  4  Johns. .  63,  also  vested  the  estate  in 
the  devisees  at  the  testator's  death,  although 
the  death  of  the  tenant  for  life  was  also  men- 
tioned, and  in  familiar,  untechnical  language, 
that  would  be  the  most  natural  period  sup- 
posed to  be  meant ;  the  words  of  the  will  be- 
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ing,  after  devising  the  life  estate,  "  and  imme 
diately  after  her  death,  I  give  the  house,  etc., 
to  such  child  or  children  as  the  said  Christiana 
shall  have  lawfully  borne  at  the  time  of  her 
death."  This  case,  however,  went  mainly 
upon  the  presumed  intent  of  the  testator. 
Judge  Van  Ness,  who  delivered  the  opinion  of 
the  majority  of  the  court,  admitted  that  if  the 
will  had  read  "  such  surviving  children  as  she 
may  have  at  her  death,"  it  would  have  made 
the  remainder  contingent ;  and  his  reasoning 
goes  throughout  upon  the  probable  intention 
of  the  testator,  concerning  which  he  thought 
"  the  only  question  was  whether  he  had  made 
use  of  sufficient  words  to  effectuate  his  in-' 
tent."  Still  the  interpretation  actually  given 
was  to  vest  an  immediate  estate  in  the  children 
living  at  the  testator's  death,  although  the 
words  of  the  will  referred  to  the  death  of  the  ten- 
ant for  life,  as  the  time  when  he  gave  the  same. 

The  same  rule  of  interpretation,  referring 
the  survivorship,  not  to  the  termination  of  the 
intermediate  life  estate,  but  to  the  testator's 
death,  unless  a  contrary  intention  is  manifest 
from  the  rest  of  the  will,  has  been  recognized 
in  the  courts  of  8.  C.,  and  of  Va.  In  ihe  latter 
State,  the  Court  of  Appeal  has  very  recently  es- 
tablished this  interpretation  in  its  broadest 
sense,  and  as  applicable  alike  to  personal  and 
to  real  estate.  The  prevailing  opinion  of  the 
•court  (Judge  Tucker  dissenting)  makes  no  dis- 
tinction on  that  head,  and  considers  the  En- 
glish authorities,  in  spite  of  the  variant  decis- 
ions in  equity,  as  positive  and  conclusive. 
Hanford  v.  Elliott,  9  Leigh,  79. 
154*]  *In  the  present  case. if  we  adopt  the  ar- 
tificial and  very  technical  construction  support- 
ed by  such  high  and  numerous  authorities,  the 
three  daughters  of  Mary,  immediately  upon  the 
testator's  death  (they  surviving  him)  took  vested 
remainders  as  tenants  in  common  in  the  house 
and  lot,  the  possession  of  which  estate  was  to 
commence  upon  their  mother's  death.  Such 
an  estate  would  descend  to  the  children  of  the 
daughters  who  died  before  the  termination  of 
the  life  estate,  and  under  these  children  the 
plaintiff  in  error  claims.  On  the  other  inter- 
pretation, which  refers  the  survivorship  to  the 
•date  of  the  mother's  death,  the  defendant  be- 
ing the  only  surviving  daughter  at  her  moth- 
er's decease,  takes  the  whole  estate. 

In  the  ordinary  use  of  language  it  seems 
very  improbable  that  a  testator  should  refer  to 
his  own  death  as  the  period  of  survivorship, 
when  he  had  at  the  same  time  mentioned  the 
decease  of  another  person  in  connection 
with  the  survivorship.  This  difficulty  has 
been  strongly  felt  by  the  eminent  equity  judges 
in  England,  who  have  of  late  years  given  the 
more  obvious  and  direct  interpretation  to  such 
words  in  wills  of  personal  property.  If  we 
oould,  by  following  their  example,  get  rid  of 
the  technical  rule  without  in  justice  in  this  and 
other  particular  cases,  it  would  simplify  the 
use  of  language,  and  give  greater  certainty  to 
similar  testamentary  dispositions  which  are 
likely  to  be  by  no  means  of  rare  occurrence;  for 
it  must  frequently  happen  that  a  testator  may 
desire  to  provide  for  the  support  of  his  wife, 
his  mother  or  his  daughter,  by  a  life  estate 
only,  in  property  which  he  means  thereafter 
should  be  enjoyed  in  fee  by  others.  My  mind 
was  much  impressed  with  this  consideration, 
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and  I  have  been  desirous  to  affirm  the  judg- 
ment of  the  Supreme  Court.  But,  on  a  more 
deliberate  review  of  the  case,  I  have  come  to 
the  conclusion,  that  the  words  used  by  the  tes- 
tator had,  at  the  time  he  employed  them,  ac- 
quired a  strict,  technical,  legal  sense,  different 
from  that  of  ordinary  usage,  and  this  technic- 
al sense  he  must  be  presumed  to  have  intend- 
ed, unless  other  circumstances,  or  other  parts 
of  the  will  denote  a  different  intent.  When 
technical  language  is  deliberately  used  in  a 
will,  it  is  the  fair  conclusion  of  common  sense 
as  *well  as  the  sound  rule  of  legal  ex-  [*155 
perience,  that  they  should  be  considered  as  em- 
ployed in  their  settled  technical  sense,  as  much 
as  if  they  had  been  so  employed  in  a  convey- 
ance or  other  deliberately  prepared  instrument, 
unless  it  be  clear  from  the  will  itself  that  the 
technical  sense  could  not  have  been  intended. 
The  legal  rule  on  this  point  is  sometimes  too 
loosely  stated  :  but  as  it  was  laid  down  by  Ld. 
Chancellor  Redesdale,  and  not  long  ago  cited 
and  adopted  by  Ch.  J.  Denman,  it  commends 
itself  to  the  understanding  of  all  men.  "Tech- 
nical words  of  known  legal  import  must 
have  their  legal  effect,  unless  it  is  perfectly 
clear  that  the  testator  did  not  mean  to  use  the 
words  in  their  proper  sense."  5  B.  &  Aid., 
640.  The  will  under  consideration  presents 
no  such  indication  of  a  different  intent.  It  is 
not  drawn  in  colloquial  or  familiar  language, 
nor  is  there  any  thing  to  denote  the  want  of 
professional  knowledge  in  the  person  who 
drew  the  instrument  The  testator  makes  vari- 
ous and  somewhat  complicated  provisions,  es- 
pecially in  relation  to  the  separate  estate  and 
maintenance  of  his  daughter,  "free  from  the 
control  or  interest  therein  of  her  husband." 
All  these  provisions  are  marked  by  legal  ac- 
curacy and  a  technical  precision  of  language. 
Then  there  is  also  the  very  common  presump- 
tion that  he  did  not  intend  to  sacrifice  the  in- 
terests of  the  grandchildren  of  the  devisee  of 
the  estate  for  life,  for  the  benefit  of  her  surviv- 
ing children.  This  general  presumption  is 
strengthened  by  the  fact  that  in  the  money 
legacy  of  £600,  for  the  benefit  of  the  same  per- 
sons, the  interest  is  directed  to  be  paid  to  Mary 
for  life  and.  after  her  decease,  the  principal  is 
directed  to  be  divided  among  the  heirs  of  her 
body  in  equal  proportions.  Here  it  is  clear 
that  the  whole  legacy  was  not  meant  to  go  to 
the  surviving  daughter,  but  that  the  grand- 
children should  be  provided  for,  in  case  of 
their  mother's  death. 

I  conclude,  then,  that  the  words,  "  the  sur- 
vivor or  survivors,"  in  a  context  similar  to  that 
of  the  present  will,  have  acquired  a  technical 
meaning  differing  from  that  sense  in  which 
they  would  otherwise  be  taken,  and  referring 
the  survivorship  to  the  testator's  own  deatli  ; 
that  when  technical  words  are  thus  used,  they 
are  to  be  interpreted  in  their  legal  sense,  un- 
less *there  be  strong  indications  of  a  [*15O 
contrary  intent  ;  that  in  this  case,  the  style 
and  character  of  the  whole  will  and  the  other 
circumstances  and  provisions  of  the  will,  de- 
note, so  far  as  they  can,  in  a  matter  of  do«bt 
and  probability  only,  that  the  technical  sense 
of  the  words  was  deliberately  selected  by  the 
testator  to  carry  into  effect  his  intent,  and  best 
provide,  as  it  does,  for  the  families  of  the  ob- 
jects of  his  bounty. 
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Should  the  majority  of  the  court  concur  in 
this  exposition  of  the  object  and  intent  of  the 
will,  the  decision,  so  far  as  it  may  govern  the 
future,  will  fix  the  technical  meaning  of  the 
words  used  here,  and  they  will  be  so  construed 
judicially,  when  the  context  does  not  indicate 
some  other  intent.  Thus  this  sense  will  be- 
come familiar,  at  least  professionally,  and  in 
wills  drawn  with  legal  advice,  the  legal  mean- 
ing will  coincide  with  the  private  intent,  as  I 
think  it  does  here. 

On  these  grounds,  I  shall  vote  for  reversing 
the  judgment  of  the  Supreme  Court. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court/ 
voted  as  follows  : 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  the  CHANCELLOR,  and  Senators  Dixon, 
Furman,  Humphrey,  Hunt,  Livingston,  May- 
nard,  Nicholas,  Paige,  Peck,  Verplanck,  Works 
—13. 

In  the  negative— Senators  Hawkins,  Hull, 
Wager— %. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Di8tinguisbed-85N.  Y.,  181. 

Explained-2  Sandf .  Ch.,  551;  2  T.  &  C.,  209;  57 
How.  Pr.,  207,  209;  8  Daly,  302. 

Commented— 6  Abb.  N.  C.,  442. 

Applied-2  Abb.  N.  C.,  413,  415. 

Followed-2  Hun,  534 :  5  T.  &  C.,  108. 

Cited  in-2  Denio.  19;  3  Barb.  Ch.,  145;  19  N.  Y., 
462;  35N.  Y.,  168:  52  N.  Y.,  123, 124:  61N.Y.,  60;  68 
N.Y.,235;  70N.Y.,  515;  5  Trans.  App.,  90;  1  Hun, 
355;  10  Hun.  339:  12  Hun,  398:  3  Barb.,  248;  2  T.  & 
C.,  186, 187. 192,  197,  198 ;  3  T.  &  C.,  529,  531 ;  33  How. 
Pr.,  299 :  61  How.  Pr.,  278:  63  How.  Pr.,  360;  67  How. 
Pr.,  432:  4  Sandf.,  43;  7  Bos.,  283;  5  Wall.,  288;  6 
Wall.,  475,  477  ;  132  Mass..  210:  1  Allen,  227;  30  Ind., 
50:  76  Ind..  409;  41  Mich.,  565;  1  Am.  Rep.,  42(31 
Md.,  189). 


157*j  *STONE  ET  AL. 

v. 

THE  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW 
YORK. 

BERTHOUD  v.  THE  SAME. 

Building  Destroyed  to  Prevent  Spread  of  Con- 
flagration— Lessee  Cannot  Recover  for  Prop- 
erly of  Others  in  his  Possession  as  Fact&r — 
Practice — Certiorari. 

The  lessee  of  a  building:  In  the  City  of  N.  Y.,  de- 
stroyed by  order  of  the  Mayor  of  the  city  to  prevent 
the  spreading  of  a  conflagration,  is  not  entitled  to 
recover  damages  for  merchandise  in  the  building 
at  the  time  of  its  destruction  not  belonging  to  him, 
but  the  property  of  others,  and  which  was  In  his 
possession  as  a  factor  or  commission  merchant,  or 
merely  on  storage. 

The  Supreme  Court  are  authorized  upon  a  com- 
mon law  certiorari  to  review  the  decision  of  the  C. 
P.  of  N.  Y.,  in  reference  to  the  assessment  of  dam- 
ages for  the  destruction  of  buildings  to  prevent  the 
spreading  of  a  conflagration,  and  to  reverse  for  an 
erroneous  construction  of  the  Act  as  to  the  persons 
entitled  to  relief. 

The  office  of  a  writ  of  certiorart  considered  by 
Senator  Paige. 

Citations-18  Wend.,  126;  2  Kent,  Com..  339:  1 
Dall.,  363 :  6  Com.  Dig.  Pleader,  3,  M,  30 ;  12  Co.,  63 : 
4  ff.  R..  797 :  4  Blng.,  272 ;  33  Com.  L.  R..  349 ;  2  Marsh. 
Ins.,  794 :  1  Ves..  ST.,  98 :  6  Paige,  293 ;  Bac.  Abr.,  tit. 
Statute  I..  10  Tidd,  Pr.,  787,  1051,  1138 ;  Co.  Lltt.,  288 
ft  ;  2  Salk.,  504:  1  Salk..  144,  146.  164  ;  3  Bl.  Com.,  32- 
44;  2  Cai..  179. 182;  20  Johns.,  80,  83:  Bac.  Abr..  tit, 
Certiorari,  B.  H. ;  Stat.  West.,  2,  ch.  31  (13  ed..  1) ;  17 
Wend.,  296,  464,  466,  467,  469,  470;  2  Burr.,  1040;  Lofft. 
347-8:  1  Burr.,  485;  3  Burr.,  1458:  1  Ld.  Haym..  560, 
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580:  12  Mod.,  408;  2  Ld.  Raym..  580.  581 :  2  Doug.. 
553.  K40:  1  B.  &  Adol.,  382;  2  Johns.  Cas..  108  ;  8 Cow., 
1,  18-16:  6  Cow.;  855,  6.  555:  7  Cow.,  108,  121,  137;  ft 
\Vciul.,  546,  564-666:  15' Wend..  451,  452.  583-4;  20 
Wend..  103, 104:  10  Wend.,  420:  8  Wend.,  60;  12  Co., 
18,  62 ;  6  Barn,  i  C..  476;  1  T.  K.. :._'. 

TERROR  from  the  Supreme  Court.  In  the 
J-J  great  fire  which  occurred  in  the  City  of 
N.Y.,  in  Dec.,  1885,  buildings  occupied  by  the 
plaintiffs  in  the  above  entitled  causes  as  lessees, 
were  blown  up  by  order  of  the  Mayor  of  the 
city,  to  prevent  the  spreading  of  the  conflagra- 
tion. The  buildings  contained  merchandise  to- 
a  large  amount,  but  a  portion  of  it  did  not  be- 
long to  the  lessees;  some  part  of  it  being  held 
by  them  as  factors  or  agents  of  other  persons, 
and  another  part  merely  on  storage.  The 
plaintiffs  had  their  damages  assessed  under  the 
81st  section  of  the  general  Act  relating  to  the 
City  of  N.  Y.,  2  R.  L.,  368,  and  the  inquisi- 
tions found  upon  that  occasion  were  confirmed 
by  the  C.  P.  of  N.  Y.  The  Corporation  of  N. 
Y.  removed  the  proceedings  into  the  Supreme 
Court  by  certiorari,  where  they  were  set  aside, 
on  the  ground  that  in  the  damages  assessed, 
allowances  had  been  made  for  the  destruction 
of  property  not  belonging  to  the  plaintiffs,  but 
which  they  held  either  as  factors  to  sell  on 
commission,  or  merely  on  storage.  See  the 
case  more  fully  stated,  and  the  opinion  of  the 
court,  delivered  thereon  by  the  Chief  Justice, 
in  20  Wend.,  139.  The  plaintiffs  sued  out 
writs  of  error.  The  cases  were  argued  together 
in  this  court  by, 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 

.'//•.  G.  F.  Talman,  for  defendants  in  error. 

*At  the  session  of  the  court  at  Sara-  [*158 
toga  Springs,  when  the  court  were  about  to- 
proceed  to  the  decision  of  those  causes,  and  sev- 
eral of  the  members  of  the  court  had  expressed 
their  opinions,  a  doubt  was  suggested  by  the 
Chancellor,  as  to  the  jurisdiction  of  the  Su- 
preme Court  to  review  the  decisions  made  in 
the  C.  P.  on  the  assessment  of  the  damages, 
the  cases  having  been  brought  into  that  court 
by  a  common  law  certiorari.  The  court  there- 
upon directed  that  question  to  be  argued  in 
writing,  and  the  counsel  for  the  respective  par- 
ties accordingly  at  a  subsequent  day,  presented 
their  arguments.  The  points  submitted  on  the 
first  argument  were  the  following: 

Points  of  the  Plaintiffs  in  Error. 

I.  The  property  in  the  hands  of  these  claim- 
ants was  destroyed  by  the  magistrates  by  an 
act  of  public  force,  for  the  public  benefit;  this 
property,  therefore,  was  the  proper  subject  of 
compensation  from  the  public.     Mayor,  etc., 
v.  Lord,  17  Wend.,  285;  S.  C.,  18  Wend.,  126, 
and  cases  cited   by   Mr.   Lord's  counsel;  Ex 
parte  Jennings,  6  Cow.,  525;  11  Wend.,  151;  18- 
Wend.,  872;  5  Paige,  158;  Puffendorff,  bk.  2, 
ch.  6,  sec.  8. 

II.  The  principle  of  compensation  is  one  of 
right  and  liability:   the  remedy   will   be  ex- 
tended by  every  construction,  to  advance  and 
carry  out  this  principle  of  the  statute.     Co. 
Litt..  24,  26,865,  36fi;  Litt.,  sec.  21;  Vin.  Abr., 
Statute,  Construction,  O,  pi.  82,  38,  89,  etc. ; 
Com.  Dig.  Parliament  R.,  18,  15;  Bac.  Abr., 
Statute  I.,  6:  17  Wend.,  291,  per  Ch.  J.  Nelson; 
18  Wend.,  184,  per  Chancellor  Walworth;  Rad- 
cliffe  v.  Eden,  1  Cowp.,  485;  Hyde  v.  Cogan,  2- 
Doug.,  699;    Wilmot  v.  Horton,  2  Doug.,  720 
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III.  By  the  common  law  a  consignee,  factor 
or  other  bailee  has  such  a  legal  property  in  the 
goods  in  his  possession,  that  all  damages  sus- 
tained in  the  goods  are  in  law  deemed  damages 
sustained  by  him.     These  being  in  this  case 
within  the  principles  of  the  statute,  they  are 
by  the  common  law  rules  brought  within  its 
remedy.     Hulse  v.  Young,  16  Johns. ,  1 ;  De  For- 
159*]  est  v.  Ins.  Co.,  1  Hall,  108;  *Bull.JZV.  P., 
33;2Saund.  Pl.&Ev.,877,Trover;  2Bl.Com., 
453;  2  Roll.  Abr.,  551;  Lylev.  Baker,  5  Binn., 
457;  Rooth  v.  Wilson,  1  B.  &  Aid.,  59;  Hey  don 

6  Smith's  case.  13  Rep.,  69  ;  3  Chit.  Cr.  L., 
948.  Amer.  ed. ;  Bac.  Abr.  Hue  and  Cry,  B,  4; 
Combes  v.  Hundred  of  Bradley,  4  Mod.,  303. 

IV.  The  statute  is  not  to  be  so  construed,  as 
to  have  a  partial  and  unequal  operation  as  to 
property,  in  all  respects  in  the  same  circum- 
stances of  sacrifice  for  the  public: 

V.  The  circumstances  of  having  remedies 
by  insurance,  or  otherwise,  or  having  received 
satisfaction  from   insurers   or  other  persons 
than  those  representing  the  public,  does  not 
interfere  with,  or  impair  the  right  to  recover 
against  the  public.     The  claimant  is  a  trustee 
for  all  the  recovery  beyond  his  own  ultimate 
claim  on  his  own  account.    2  Marsh.  Ins.,  794; 
Clark  v.  Inhab.  of  Blything,  3  Dowl.  & R.,  489; 
Storrow  v.  Ins.  Co.,  5  Paige,  293;  Ins.   Co,  v. 
Tyler,  16  Wend.,  396. 

VI.  The  purpose  of  the  Act  being  to  indem- 
nify the  party  sustaining  damage,  the  latter 
must  have  not  only  the  value  of  his  property 
replaced  to  him,  but  that  value  as  of  the  time 
of  the  destruction  for  the  public  benefit:  con- 
sequently interest  on  that  value  from  that  time 
ought  to  be  allowed.     Anonymous,  1  Johns., 
315;  Baker  v.  Wheeler,  8  Wend.,  507;  Beals  v. 
Guernsey,  8  Johns.,  452;  Kennedy  v.  Strong,  14 
Johns.,  128;  Rowley  v.  Gibbs,  14  Johns.,  385. 

Points  on  the  part  of  the  Defendants  in  Error, 

First.  The  Mayor,  Aldermen,  etc.,  of  the 
City  of  N.  Y.,  are  not  liable  to  damages  for  the 
loss  of,  or  injury  to,  goods  in  the  buildings 
destroyed.  1  Dyer,  36  b;  1  Ball.,  363;  2  Kent, 
Com.,  338;  Com.  Dig.,  tit.  Pleader,  3,  M,  30; 
4T.  R.,  796;  Dwar.  Stat.,  689,  690,  694-696, 
749,  750;  Vin.  Abr.  Statute,  Construction,  E. 
6.  pi.  1,  19,  34;  3  Cow.,  89;  15  Johns..  358;  5 
Cow.,  165. 

Second.  If  liable  for  goods  at  all,  such  lia- 
bility is  confined  to  the  damages  of  the  owners 
16O*]  and  persons  having  an  estate  *in  the 
buildings,  and  does  not  extend  to  goods  held 
on  consignment,  or  for  sale  on  commission, 
nor  to  goods  deposited  on  storage,  nor  to  ad- 
vances made  on  goods  held  for  sale  on  com- 
mission. 

Third.  .In  estimating  the  damages  of  the 
claimants  who  had  effected  insurance  on  the 
property  destroyed,  the  amount  which  they 
had  received,  or  were  entitled  to  and  could  re- 
ceive, from  the  insurers,  ought  to  have  been 
deducted.  Corlies  v.  Ins.  Co, 

Fourth.  The  court  erred  in  charging  the  jury 
that  the  claimants  were  entitled  to  interest  on 
the  amount  of  damages  from  the  time  of  the 
fire  to  the  time  of  the  assessment.  5  Cow.,  587; 

7  Johns.,  112;  15  Johns.,  24;  7  Wend.,  178. 
Fifth.  The  evidence  offered  to  the  opinion 

or  judgment  of  pers'ons  who  were  present  at 
the  fire,  and  saw  the  circumstances  thereof, 
WEND.  25. 


that  the  buildings  would  have  been  destroyed 
by  the  fire  if  not  blown  up,  was  improperly 
excluded.  2  Stark.,  258;  3  Id.,  191;  3  Doug., 
157;  17  Wend.,  136;  4  Cow.,  355. 

After  advisement  the  following  opinions 
were  delivered: 

By  Senator  Edwards.  In  the  case  of  Mayor 
v.  Lord,  18  Wend.,  126,  this  court  permitted 
D.  N.  Lord,  who  held  an  unexpired  term  of 
about  five  months  in  the  building  which  was 
destroyed  by  fire,  under  the  81st  section  of  the 
Act  to  Reduce  the  Laws  Relating  to  the  City 
of  N.  Y.  into  one  Act,  to  recover  for  the  value 
of  his  goods  in  the  store  destroyed,  on  the 
ground  that  he  was  interested  in  the  building. 
It  is  now  urged  that  this  section  of  the  Act 
covers  still  broader  ground,  and  that  assess- 
ments may  be  made  under  it,  although  the 
owner  or  party  in  interest  of  the  goods  de- 
stroyed had  no  interest  whatever  in  the  build- 
ing. 

In  the  decision  alluded  to,  I  felt  it  my  duty 
from  the  best  reflection  I  could  give  the  case  to 
dissent  from  the  opinion  of  the  majority  of  the 
court ;  and  though  constrained  to  yield,  I  have 
never  felt  satisfied  with  the  decision.  It  has 
always  appeared  to  me  more  like  legislating 
for  a  case  the  statute  *did  not  embrace,  [*  1 6 1 
than  applying  the  statute  to  a  case  within  the 
contemplation  of  the  Legislature  which  passed 
the  law.  I  then  insisted  that  a  sound  con- 
struction of  the  statute  would  not  embrace  a 
case  of  damages  occasioned  to  personal  prop- 
erty, although  the  claimant  was  interested  in  the 
building  destroyed  as  tenant  of  an  unexpired 
term  ;  and  although  that  decision  has  pro- 
nounced the  law  of  the  land  otherwise,  still 
my  opinion  of  the  construction  of  the  statute 
remains  unchanged.  The  reasons  which  in- 
duced me  to  come  to  that  conclusion  I  then 
stated  at  length,  and  it  is  useless  for  me  here  to 
repeat  them.  But  admitting,  as  we  are  now  con- 
strained to  do,  that  that  decision  is  the  law  of 
the  land,  in  giving  a  construction  to  that  sec- 
tion of  the  statute  when  applied  to  all  similar 
cases,  I  am  satisfied  the  court  will  be  cautious 
how  they  extend  the  construction  so  as  to  em- 
brace the  class  of  cases  now  sought  to  be  in- 
cluded. 

It  appears  to  me  the  great  error  in  the  con- 
struction of  this  statute  is  by  blending  it  with 
the  common  law,  and  imagining  that  the  statute 
is  designed  to  assist  the  common  law  as  a  reme- 
dial statute,  in  allowing  a  compensation  for 
the  destruction  of  other  property  not  included 
within  it ;  and  supposing  because  the  Legisla- 
ture embraced  one  kind  of  property,  they  in- 
tended also  to  include  another.  I  apprehend, 
however,  nothing  was  further  from  the  inten- 
tion of  the  Legislature,  than  to  aid  the  common 
law  in  including  the  cases  now  sought  to  be 
embraced  within  its  provisions.  In  my  view, 
they  have  not  designed  this  statute  to  aid,  or 
in  any  manner  affect,  the  common  law  remedy, 
except  as  to  the  species  of  property  it  has  des- 
ignated. If  there  was  a  good  cause  of  action, 
and  a  remedy  provided  at  common  law  without 
the  statute  for  the  destruction  of  all  other 
property  under  similar  circumstances,  there  is 
the  same  remedy  with  it.  The  statute  nowhere 
intimates  a  design  to  interfere  with  or  to  affect 
it,  except  when  buildings  are  pulled  down  or 
destroyed  ;  and  although  it  has  provided  a  rem- 
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edy  for  the  destruction  of  buildings  and  an  in- 
terest in  them,  it  has  not  taken  away  the  com- 
mon law  remedy,  and  the  party  may  seek  his 
compensation  either  under  the  statute  or  at 
common  law. 

162*]  *I  think  the  statute  was  simply  de- 
signed to  effect  only  two  objects  :  first,  to  des- 
ignate who  should  be  authorized  to  order  the 
destruction  of  buildings  in  case  of  afire  to  stop 
its  progress  ;  and  secondly,  when  done,  to  pro- 
vide compensation  for  the  building  so  destroy- 
ed; that  if  done  by  city  authority  as  the  statute 
directed,  the  city  should  pay  for  it — thereby 
prescribing  a  remedy ;  but  it  is  a  remedy  to 
which  the  party  is  by  no  means  compelled  to 
resort,  if  he  has  a  remedy  at  common  law.  For 
in  all  cases  where  the  statute  does  not  deprive 
him  of  the  common  law  remedy,  he  is  left  to 
pursue  that  course  ;  but  if  he  elects  to  pursue 
his  statute  remedy  for  a  compensation  for  the 
buildings  pulled  down  or  destroyed,  he  cannot 
afterwards  pursue  his  common  law  remedy. 
For  the  statute  declares  that  the  sums  assessed 
by  jury  shall  be  paid  by  the  Mayor,  etc.,  in 
full  satisfaction  of  all  demands  of  such  per- 
sons respectively,  by  reason  of  the  pulling 
down  or  destroying  such  building  ;  and  there 
can  be  but  one  satisfaction  for  the  same  injury. 
There  are  many  cases  in  which  the  maxim, 
mlus  populi  supremo,  lex,  applies  ;  and  I  know 
not  but  this  case  may  with  propriety  be  con- 
sidered one  of  them.  Chancellor  Kent  says: 
"The  maxim  of  the  law  is,  that  private  mis- 
chief is  to  be  endured  rather  than  public  in- 
convenience ;  and  on  this  ground  vests  the 
right  of  public  necessity.  If  a  common  high- 
way be  out  of  repair,  a  passenger  may  lawfully 
go  through  an  adjoining  private  inclosure;  so 
it  is  lawful  to  raze  a  house  to  the  ground  to 
prevent  the  spreading  of  a  conflagration."  2 
Kent,  Com.,  339,  citing  1  Ball.,  363;  See,  also, 
6  Com.  Dig.  Pleader,  3,  M,  30;  12  Co.,  68;  and 
the  civil  law  writers  say  the  individuals  who 
are  thus  the  unhappy  subjects  of  the  law  of  ne- 
cessity for  the  safety  of  the  public,  may  resort 
to  the  public  for  satisfaction  of  the  damages 
they  sustain,  Governor,  etc.,  v.  Meredith,  4  T. 
R.  794.  But  whether  there  is  an  ample  and 
complete  remedy  at  the  common  law  or  not, 
is  a  question  unnecessary  for  us  to  decide. 
Suffice  it  to  say  the  parties  have  not  chosen 
to  put  themselves  upon  that  remedy  if  they 
have  one.  They  are  now  prosecuting  their 
claims  under  a  statute  law,  seeking  a  statute 
law  remedy ;  and  the  sole  question  for  this 
1 63*]  court  appears  to  me  to  be  *  whether 
they  bring  their  cases  within  it.  If  not,  they 
may  still  resort  to  the  common  law  for  redress 
if  ttfey  choose  to  take  that  course. 

I  apprehend  that  the  Act  which  declared  it 
lawful  for  the  mayor,  or  in  his  absence,  the  re- 
corder of  the  city,  with  the  consent  and  con- 
currence of  any  two  of  the  aldermen,  or  for 
any  three  of  the  aldermen,  to  direct  and  order 
any  building  which  they  might  deem  hazard- 
ous, or  likely  to  take  fire,  or  to  convey  the  fire 
to  other  buildings,  to  be  pulled  down  or  de- 
stroyed, gave  to  these  officers  no  new  author- 
ity. They  undoubtedly  had  this  authority  at 
common  law,  where  the  necessity  of  the  case 
would  justify  them  in  exercising  it,  and  the 
principal  object  of  the  law  was  to  designate 
particular  individuals  to  discharge  that  duty. 


This,  however,  did  not  prevent  other  individ- 
uals from  performing  the  like  duty  when  the 
necessity  of  the  case  called  for  it.  As  this, 
however,  is  a  proceeding  under  a  statute,  we 
are  forced  to  follow  out  the  statute  in  apply- 
ing the  remedy  it  prescribes.  Now  the  prop- 
erty these  city  officers  are  by  the  statute  per- 
mitted to  destroy  is  clearly  named,  and  admits 
of  no  doubt ;  it  is  the  building  on  fire,  or  any 
other  building  which  they  may  deem  hazard- 
ous or  likely  to  take  fire,  or  to  convey  fires,  etc., 
thus  clearly  defining  their  power  to  destroy, 
to  the  building,  without  permitting  them  to  de- 
stroy personal  property.  The  Legislature, 
probably,  supposed  personal  property  might 
be  removed,  and  that  it  would  not  be  necessary 
to  destroy  it ;  but  whatever  may  have  been  the 
motive,  they  have  not  authorized  it  to  be  done. 
What,  then,  may  we  rationally  suppose  they 
intended  to  prescribe  the  remedy  for?  Clearly, 
for  the  destruction  of  the  building  only,  the 
subject  they  had  by  the  Act  designated  which 
these  officers  under  certain  circumstances 
might  destroy.  Surely  it  is  not  reasonable  to 
believe  that  the  Legislature  designed  they 
should  destroy  one  thing,  and  provide  a  rem- 
edy for  all  other  things  they  should  destroy. 
To  my  mind,  therefore,  the  intent  of  the  Legis- 
lature which  passed  the  Act  is  manifest,  and 
does  not  admit  of  a  doubt.  If  we  can  satisfy 
ourselves  of  the  intent  of  the  Legislature  in 
providing  this  remedy,  it  ought  to  settle  the 
question  of  construction  of  the  statute. 

*But  let  us  examine  the  words  pro-  [*164 
viding  the  remedy,  and  see  whether  they  will 
allow  of  any  other  rational  inference.  They 
are,  "and  upon  the  application  of  any  person 
interested  in  such  building  so  pulled  down  or 
destroyed,  to  the  mayor  or  recorder  or  any  two 
aldermen,  it  shall  be  their  duty  to  issue  a  pre- 
cept for  a  jury,  to  inquire  of  and  assess  the 
damages  which  the  owners  of  such  buildings, 
and  all  persons  having  an  estate  or  interest 
therein,  have  respectively  sustained  by  the 
pulling  down  or  destroying  thereof."  Thus 
it  will  be  perceived  that  in  every  single  in- 
stance where  the  subject  is  named  or  alluded 
to,  it  has  reference  to  the  building  pulled 
down  or  destroyed  ;  and  the  persons  to  claim, 
those  owning  such  building  or  having  an  in- 
terest in  it.  No  allusion  whatever  is  made  to 
the  goods  or  personal  property.  Again  ;  the 
sums  assessed  by  the  jury  shall  be  paid,  etc., 
in  full  satisfaction  of  all  demands  of  such 
persons  respectively,  by  reason  of  the  pulling 
down  or  destroying  such  building.  Again  ;  in 
the  83  section,  the  sum  assessed  by  such  jury 
as  aforesaid,  for  any  building  so  pulled  down 
or  destroyed  as  aforesaid,  etc.,  shall  together, 
etc.,  be  borne  and  defrayed  by  the  said  mayor, 
aldermen  and  commonalty.  It  appears  to  me, 
therefore,  the  expressions  made  use  of  by  the 
Legislature  clearly  show  their  intention  to  be 
such  as  I  have  before  inferred  and,  indeed,  I 
think  it  is  difficult  to  conceive  how  they  could 
have  selected  words  more  appropriate  to  show 
such  intention.  I  think,  in  order  to  bring  the 
cases  now  sought  to  be  brought  within  the 
provisions  of  the  statute,  it  is  not  only  neces- 
sary to  disregard  the  intention  of  the  Legisla- 
ture, but  also  the  words  they  have  seen  fit  to 
use  to  express  that  intension.  1  am  for  affirm- 
ing the  judgment  of  the  Supreme  Court. 
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By  Senator  Paige.  After  a  careful  and  at- 
tentive consideration  of  this  case,  and  of  the 
other  cases  involving  the  same  or  similar  ques- 
tions, the  conclusion  has  been  forced  upon  my 
mind  that  the  decision  of  the  Supreme  Court 
was  correct.  The  reasons  assigned  by  the  Chief 
Justice  in  his  opinion  for  this  decision,  appear 
to  me  unanswerable.  And  however  my  sym 
pathies  may  be  excited  in  favor  of  the  clairn- 
165*]  ants,  *who  are  excluded  by  this  decis- 
ion from  remuneration  for  their  losses,  yet  I 
cannot  resist  the'  conviction  that  they  are  not, 
and  were  not  intended  to  be,  embraced  within 
the  provisions  of  the  Act  of  the  Legislature. 
When  these  cases  were  brought  before  the 
court  at  Saratoga,  I  inclined  to  concur  with  the 
Chancellor  in  the  opinion  delivered  by  him  on 
that  occasion.  But  my  subsequent  examina- 
tions have  resulted  in  a  clear  and  undoubting 
conviction,  that  the  conclusions  to  which  the 
Supreme  Court  arrived  wf  re  warranted  by  a 
true  construction  of  the  statute  and  the  laws 
of  the  State.  I  agree  with  the  Supreme  Court 
that  the  lessee  is  to  be  considered  owner  to  the 
extent  of  his  advances  and  charges  on  the 
goods  held  on  commission,  and  that  no  deduc- 
tion is  to  be  made  from  the  amount  of  the  dam- 
ages on  account  of  payments  received  from  in- 
surers or  remedies  against  them.  The  cases  are 
conclusive  as  to  this  last  point.  Yafes  v.  Whyle, 
4  Ring.  N.  C.,  272,  or  (33  Com.  L.  R.,  349); 
Maison  v.  Sainsbury,  2  Marsh.,  Ins.,  794; 
Randal  v.  Cochran,  1  Ves.,  Sr.,  98;  Storrow  v. 
Ins.  Co.,  5  Paige.,  293. 

The  object  of  the  statute  being  to  give  to 
those  coming  within  its  provisions  a  full  in- 
demnity, interest  was  properly  allowed  to  them 
by  the  jury. 

As  the  statute  only  authorizes  the  damages 
of  the  owners  of  the  buildings  destroyed,  and 
of  those  persons  who  have  an  estate  or  interest 
therein,  to  be  assessed,  no  allowance  can  be 
made  under  its  provisions,  either  directly  or 
indirectly,  to  owners  of  goods  stored  in  such 
buildings,  or  deposited  there  for  sale  on  com- 
mission, such  owners  having  no  estate  or  in- 
terest in  the  buildings.  Where  the  meaning  of 
a  statute  is  plain,  no  consequences  are  to  be 
regarded  in  the  construction,  for  this  would  be 
assuming  a  legislative  authority,  Bac.  Abr., 
tit.  Statute  I,  10.  If  it  is  objected  to  this  con- 
struction, that  the  owners  of  goods,  who  hold 
no  estate  in  the  buildings,  have  as  equal  claims 
to  compensation  with  those  who  hold  such  es- 
tate, the  answer  is,  the  Legislature  have 
thought  proper  to  make  a  distinction  between 
them,  and  not  to  extend  to  the  former  the 
benefits  of  the  Act.  The  legislative  will  is  su- 
preme; to  it  we  must,yield  implicit  obedience. 
If  the  constitutional  principle,  that  private 
166*]  *property  cannot  be  taken  for  public 
use  without  just  compensation,  is,  as  is  con- 
tended by  the  counsel  of  the  claimants,  ap- 
plicable to  that  class  of  owners  of  goods  de- 
stroyed, who  are  not  provided  for  by  this 
statute,  their  remedy  is  by  application  to  the 
Legislature  for  the  passage  of  an  Act  provid- 
ing for  their  compensation.  As  they  are  not 
embraced  within  either  the  meaning  or  the  lan- 
guage of  the  statute,  they  were  not  entitled  to 
have  their  damages  assessed  under  its  provis- 
ions. 

The  question  argued  by  the  counsel  of  the 
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parties  in  writing  remains  to  be  examined ;  that 
is,  whether  the  objections  taken  to  the  inquisi- 
tion and  assessment  of  the  jury,  in  the  Su- 
preme Court,  and  again  urged  in  this  court, 
can  be  entertained  in  this  case,  it  coming  be- 
fore us  upon  the  return  to  a  common  law  cer- 
tiorari. 

A  decision  of  this  question  necessarily  leads 
to  a  examination  of  the  questions  which  legit- 
imately arise  upon  the  return  to  this  writ  in 
the  reviewing  court.  Are  these  questions  con- 
fined to  such  as  relate  to  the  jurisdiction  of  the 
officer  or  inferior  tribunal  before  whom  the 
proceedings  are  had  and  to  the  regularity  of 
such  proceedings,  or  do  they  embrace  decis- 
ions on  the  merits,  the  rulings  and  opinions  of 
the  inferior  tribunal,  on  the  trial  of  the  cause? 
And  perhaps  another  question  is  involved  in 
this  examination,  whether  the  reviewing  court, 
even  if  it  is  not  permitted  to  look  into  the  mer- 
its of  the  case  or  to  review  the  rulings  and 
opinions  of  the  inferior  tribunal,  may  not  no- 
tice any  question  of  law  which  fairly  arises  on 
the  face  of  the  record  or  of  the  proceedings,  al- 
though such  question  does  not  strictly  relate 
to  the  jurisdiction  of  the  court,  or  to  the  regu- 
larity of  the  proceedings. 

If  the  reviewing  court  is  bound  to  look  into 
the  merits,  and  to  examine  the  rulings  and 
opinions  of  the  inferior  tribunal  on  the  trial 
before  it,  the  evidence  and  all  the  decisions 
upon  it  must  be  returned;  otherwise,  not. 

At  common  law  all  final  judgments  and  ad- 
judications are  examinable  upon  either  a  writ 
of  error,  a  writ  of  false  judgment.or  a  certiorari. 
Writs  of  error  lie  to  correct  errors  in  the  judg- 
ments of  a  court  of  record;  writs  of  false  judg- 
ment to  amend  errors  in  a  court  not  of  record, 
but  which  proceeds  *according  to  the  [*167 
course  of  the  common  law.  A  certiorari  lies 
upon  all  final  adjudications  of  an  inferior  court 
or  officer,  invested  by  the  Legislature  with 
power  to  decide  on  the  property  or  rights  of 
the  citizen,  and  which  court  or  officer  acts  in  a 
summary  way  or  in  a  new  course  different 
from  the  common  law.  Tidd,  Pr.,  1051,  1138; 
Co.  Litt.,  288  b;  2  Salk.,  504;  1  Salk.,  144,  146; 
3  Bl.  Com.,  32-44  ;  2  Cai.,  182;  20  Johns.,  80. 

The  writ  of  false  judgment  is  not  applicable 
here,  as  we  have  in  this  State  none  of  those  in- 
ferior courts  not  of  record  existing  in  England, 
which  proceed  according  to  the  course  of  the 
common  law. 

In  this  State  the  judgments  of  all  inferior 
courts  of  record,  proceeding  according  to  the 
course  of  the  common  law,  are  subject  to  re- 
view in  the  Supreme  Court  upon  a  writ  of  er- 
ror ;  and  all  final  adjudications  of  inferior 
courts  not  of  record  and  of  persons  invested 
with  power  to  decide  on  the  property  or  rights 
of  the  citizen,  who  act  in  a  summary  way  or 
in  a  new  course,  different  from  the  common 
law,  are  examinable  by  the  Supreme  Cour' 
upon  a  common  law  certiorari. 

A  certiorari  is  defined  in  Bacon's  Abr.  to  be 
a  writ  issuing  out  of  chancery  or  the  K.  B., 
directed  to  the  judges  or  officers  of  inferior 
courts  or  tribunals,  commanding  them  to  re- 
turn the  records  of  a  cause  depending  before 
them.  Bac.  Abr. ,  tit.  Certiorari.  It  may  be  di- 
rected to  any  inferior  court,  whether  it  be  an 
ancient  or  newly  created  jurisdiction.  Bac. 
Abr.,  Certio.,  B.  This  writ  is  applied  to  va- 
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rious  uses,  other  than  that  of  removing  final 
determinations  for  review,  but  it  is  not  neces- 
sary here  to  notice  them.  It,  however,  never 
lies  to  remove  a  civil  proceeding  before  an  in- 
ferior magistrate,  who  has  jurisdiction  by  stat- 
ute, until  after  a  judgment  or  final  determina- 
tion therein.  Lynde  v.  Noble,  20  Johns.,  b3. 

A  common  law  certiorari,  in  its  office  of  re- 
moving final  adjudications  for  review,  pos- 
sesses all  the  characteristics  of  a  writ  of  error. 
It  performs  the  same  office  as  to  inferior  sum- 
mary tribunals,  which  a  writ  of  error  does  as 
to  an  inferior  court  of  record.  And  I  cannot, 
upon  principle,  see  why  the  same  results 
should  not  follow  in  the  train  of  &  certiorari  as 
1 68*]  *in  that  of  a  writ  of  error.  A  writ  of 
error  only  brings  up  the  record.  It  did  not 
reach  the  merits,  nor  bring  up  for  review  the 
evidence  on  the  trial,  and  the  decisions  of  the 
judge  there,  until  the  statute  gave  a  bill  of 
exceptions.  Stat.  of  West.,  2,  ch.  31  (13  Ed., 
1);  Tidd,  Pr.,  787;  People  \.Dalton,  15  Wend., 
583,  584;  17  Wend..  467.  If  the  analogy  then 
between  a  certiorari  and  a  writ  of  error  is  pre- 
served, the  former  cannot  bring  up  for  review 
the  evidence,  and  the  decisions  and  rulings  of 
the  inferior  tribunal  thereon;  but  only  the  rec- 
ord or  the  proceedings  and  orders  which  are 
in  the  nature  of  a  record.  In  the  return  to  a 
certiorari  the  record  itself,  or  the  tenor  of  it, 
is  to  be  certified.  Bac.  Abr.,  tit.  Certiorari,  H. 
Where  there  is  technically  no  record,  the  writ 
ten  proceedings  and  orders,  or  a  history  of  the 
proceedings  and  the  written  orders  which  are 
in  the  nature  of  records  are  to  be  certified. 
And  whatsoever  is  put  into  the  return  to  a  cer- 
tiorari  by  way  of  explanation  or  otherwise, 
besides  what  is  ordered  to  be  returned,  is  not 
to  be  regarded.  Bac.  Abr.,  tit.  Certiorari,  H. 

It  is  apparent  to  my  mind  that  a  common  law 
certiorari,  from  its  analogy  to  a  writ  of  error, 
does  not  bring  up  for  review  any  of  the  evi- 
dence of  the  trial  before  the  inferior  tribunal, 
or  the  decisions  thereon.  This  seems  to  be  the 
settled  doctrine  in  England.  In  Rex  v.  Moreley, 
2  Burr.,  1040,  upon  a  certiorari  to  remove  sev- 
eral orders  made  by  a  justice  of  the  peace  un- 
der the  Conventicle  Act,  the  Court  of  K.  B. 
unanimously  decided  that  a  certiorari  ought  to 
issue;  and  held  that  "it  did  not  go  to  try  the  mer- 
its of  the  question,  but  to  see  whether  the  limited 
jurisdiction  had  exceeded  their  bounds."  In 
Loft,  pp.  347,  348,  a  case  of  certiorari  to  jus- 
tices of  the  peace,  Aston,  J.,  said:  "  We  never 
oblige  them  to  return  to  the  certiorari,  evidence 
before  them,  such  as  affidavits  or  the  like." 
The  same  doctrine  was  sanctioned  in  the  cases 
of  Bex  v.  Wakefield,  1  Burr.,  485,  and  Rex  v. 
St.  Andrews  Holbourn,  3  Burr.,  1458.  That  the 
merits  are  not  in  question  upon  the  return  to 
a  certiorari,  and  that  it  does  not  bring  up  the 
evidence,  or  the  rulings  of  the  superior  tribu- 
nal thereon,  appears  also  from  the  following 
cases:  Cardiffe  Bridge,  1  Salk.,  146;  1  Ld. 
169*]*Raym.,  560;  12  Mod..  403;  1  Ld. 
Raym.,  580,  581;  Rex  v.  Whitbread,  2  Doug., 
840;  Rex  v.  Abbot,  Id.,  553.  In  Anon.,  1  B.  & 
Ad.,  382,  the  court  refused  a  certiorari  to  re- 
move a  summary  conviction  by  two  justices, 
upon  the  ground  that  no  excess  of  jurisdiction 
appeared  on  the  face  of  the  conviction. 

I  think  it  will  appear  also  that  in  all,  or 
nearly  all,  the  cases  in  the  Supreme  Court 
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where  the  point  was  distinctly  raised,  and 
passed  upon,  that  the  doctrine  of  the  English 
courts  has  been  followed.  In  these  cases  it  has 
with  great  uniformity  been  held  that  upon  the 
return  to  a  common  law  certiorari,  only  juris- 
dictional  questions;  or  questions  which  relate 
to  the  regularity  of  the  proceedings;  or  ques- 
tions of  law  which  arise  on  the  face  of  the  rec- 
ord; or  of  the  proceedings  and  orders,  which 
are  in  the  nature  of  records,  will  be  noticed. 
Van  Patten  v.  Ovderkirk,  2  Johns.  Cas.,  108;  2 
Cai.,  179;  Nichols  v.  Williams,  8  Cow.,  18; 
case  of  Vermilyea,  6  Cow.,  555;  7  Cow.,  121;  6 
Weiid.,  564,  566;  Rathbun  v.  Sawyer,  15 
Wend.,  451  ;  BirdsaU  v.  Phillips,  17  Wend., 
466;  Simpson  v.  Rhinelanders,  20  Wend.,  103. 
The  case  of  Simpson  v.  Rhinelanders  notices 
the  exception  to  the  general  rule  in  the  case  of 
convictions  under  penal  statutes  where  the  evi- 
dence, which  forms  part  of  the  conviction,  is 
returned  with  it  and.  is  a  subject  of  review.  In 
7  Cow.,  108,  137,  and  6  Cow.,  555,  556,  it  was 
held  that  a  writ  of  error  or  certiorari  did  not 
bring  up  for  review  the  evidence  in  criminal 
cases,  as  the  statute  giving  a  bill  of  exceptions 
did  not  extend  to  such  cases.  From  the  cases 
cited  it  appears  that  a  common  law  certiorari 
does  not  bring  up  the  evidence,  as  it  forms  no 
part  of  the  record,  and  if  the  return  states  it, 
it  is  to  be  disregarded. 

I  am  aware  that  the  Supreme  Court  have,  in 
some  cases,  gone  into  the  merits,  where  the 
question  now  discussed  was  neither  raised  by 
counsel  or  noticed  by  the  court.  In  my  judg- 
ment that' court  pronounced  the  law  correctly 
in  the  case  of  BirdsaU  v.  Phillips,  17  Wend., 
464. 

I  cannot  conceive  any  reason  for  a  distinc- 
tion between  a  writ  of  error  and  a  common  law 
certiorari.  It  is  conceded  *that  a  writ  [*1  7O 
of  error  could  not  now  bring  up  the  evidence, 
or  the  rulings  of  the  judge  on  the  trial,  in 
either  civil  or  criminal  cases,  were  it  not  for 
the  statute  giving  a  bill  of  exceptions.  And 
the  statute  out  of  the  way,  a  writ  of  error 
would  only  bring  up  the  record;  and  the  re- 
viewing court  could  only  examine  and  correct 
errors  which  appear  on  the  face  of  the  record. 
So  in  the  case  of  a  common  law  certiorari, 
there  being  no  statute  authorizing  a  return  of 
the  evidence  and  the  decisions  thereon,  these 
cannot  be  returned  to  or  reviewed  by  the  Su- 
perior Court  before  which  the  certiorari  is  re- 
turnable. Such  court  must  restrict  itself  to 
questions  relating  to  the  jurisdiction  of  the  in- 
ferior tribunal,  the  regularity  of  its  proceed- 
ings, and  to  questions  of  law  which  may  arise 
on  the  face  of  the  record  or  of  the  proceedings 
and  orders  in  the  nature  ,of  records.  I  assent 
to  the  rule  deduced  by  Mr.  J.  Co  wen  from  the 
cases,  that  "  Whenever,  were  the  suit  at  com- 
mon law,  the  matter  alleged  for  error  is  of 
such  a  nature  that  a  bill  of  exceptions  would 
be  essential  to  its  review  by  writ  of  error,  a 
certiorari  will  not  reach  it,  unless  some  statute 
has  enlarged  the  effect  of  that  writ  in  the  par- 
ticular case."  17  Wend.,  470. 

It  becomes,  then,  important  to  inquire  what 
is  proper  to  be  incorporated  in  the  return  to  a 
common  law  certiorari.  In  Starr  v.  Tr.  of 
Rochester,  6  Wend.,  564-566,  Savage,  Ch.  J., 
says  that  inferior  summary  jurisdictions  are 
not  "  to  state  facts  in  the  returns,  except  such 
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as  respect  their  jurisdiction."  In  Rathbun  v. 
Sawyer,  15  Wend.,  452,  Nelson,  J.,  says:  "The 
facts  or  evidence  before  the  (inferior)  court  are 
not  to  be  returned,  any  further  than  what  is 
necessary  to  enable  the  court  to  determine  upon 
a  point  of  jurisdiction,  or  other  question  of 
law  arising  in  the  course  of  the  proceedings." 
In  Tollman  v.  Bigelow,  10  Wend.,  420,  Nelson, 
J.,  says:  "The  power  of  the  Superior  Court 
to  revise  and  correct  the  errors  of  inferior  tri- 
bunals so  far  as  the  jurisdiction  of  such  tribu- 
nals is  concerned,  and  the  determination  of 
questions  of  law  arising  before  them,  and  ap 
parent  upon  the  record  or  history  of  the  pro- 
ceedings, has  been  too  often  adjudged  to  admit 
of  question."  In  Nichols  v.  Williams,  8  Cow., 
13-16,  a  case  under  the  Landlord  and  Tenant 
171*]  Act,  the  court  refused  to  *notice  the 
charge  of  the  judge  and  the  evidence,  and  the 
decision  was  put  upon  the  mere  question  of 
continuance  or  refusal  of  the  judge  to  adjourn, 
which,  in  17  Wend.,  469,  is  said  by  Mr.  J. 
Cowen  to  be  a  mere  naked  question  of  juris- 
diction. 

To  apply  the  principle  of  these  cases  to  those 
now  under  review,  let  us  inquire  whether  the 
questions  decided  by  the  Supreme  Court  were 
strictly  questions  of  jurisdiction,  or  questions 
of  law  which  fairly  arose  on  the  face  of  the 
record.  The  Supreme  Court  have  decided 
that  the  statute  under  which  the  proceedings 
in  these  cases  were  had,  does  not  authorize 
damages  to  be  assessed  in  favor  of  persons  not 
interested  in  the  building  destroyed,  who  had 
goods  stored  in  such  building,  or  deposited 
therein  for  sale  on  commission,  with  the  owner 
or  lessee  thereof,  and  that  such  owner  or  lessee 
was  not  entitled  to  have  the  damages  for  the 
losses  of  such  goods  assessed  in  his  name.  If 
the  Supreme  Court  were  correct  in  their  con- 
struction of  the  statute,  then  the  inferior  tri- 
bunal here  exceeded  their  jurisdiction  in  award- 
ing damages  in  these  cases.  By  the  Act,  the 
owners  of  the  buildings  pulled  down  and  de- 
stroyed, and  all  persons  having  an  estate  or 
interest  therein,  are  entitled  to  the  damages 
they  sustained  by  such  pulling  down  and  de- 
struction. No  person  not  having  an  interest 
in  such  buildings,  is  embraced  within  the  pro- 
visions of  the  Act.  The  inferior  tribunal, 
therefore,  in  awarding  damages  to  or  for  the 
benefit  of  persons  not  having  an  interest  in  the 
buildings,  clearly  transcended  their  jurisdic- 
tion. It  was  equally  an  excess  of  jurisdiction 
to  allow  damages  to  an  owner  or  a  lessee  for 
goods,  not  covered  by  the  Act,  as  to  allow  dam- 
ages to  a  person  having  no  interest  in  the  build- 
ing. And  this  is  not  merely  a  case  of  a  wrong 
rule  of  damages,  or  a  question  as  to  the  amount 
of  damages  allowed  for  a  loss  provided  for  by 
the  Act ;  but  it  is  a  case  of  an  award  of  dam- 
ages for  a  loss  beyond,  and  not  provided  for 
by  the  Act.  A  plain  case  of  excess  of  juris- 
diction. 

The  next  inquiry  is,  does  this  excess  of  ju- 
risdiction appear  on  the  face  of  that  part  of 
the  return  which  we  are  at  liberty  to  notice. 
The  return  to  the  certiorari  in  these  cases  ap- 
pears to  have  been  prepared  without  much  re- 
172*]  gard  to  form  or  technical  *accuracy. 
We  have  a  right  to  infer,  from  the  form  in 
which  it  comes  to  us,  that  it  was  prepared  by 
the  mutual  consent  of  all  the  parties.  Othef- 
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wise,  it  would  not  have  been  left  to  an  affida- 
vit to  supply  the  defects  in  the  return.  The 
affidavit  contains  a  history  of  many  facts  and 
proceedings  which  undoubtedly  would  have 
appeared  in  a  formal  return,  had  not  this  affi- 
davit, by  consent,  been  substituted  for  such  re- 
turn. The  return  is  imperfect,  and  without 
the  affidavit  would  be  defective.  It  does  not 
contain  the  petition  of  the  claimants  to  the 
mayor,  to  issue  the  precept  for  the  jury  to  as- 
sess their  damages.  The  precept  of  the  mayor 
recites  that  such  petition  was  presented  to  him. 
This  petition  was  a  necessary  preliminary  to 
the  issuing  of  the  precept.  It  was,  or  should 
have  been  in  the  nature  of  a  declaration  or 
plaint,  and  should  have  shown  that  the  claim- 
ants came  within  the  provisions  of  the  Act,  and 
sufficient  to  give  the  jury  and  the  Court  of  C. 
P.  jurisdiction.  17  Wend.,  467;  President  of 
Brooklyn  v.  Paicfien,  8  Wend.,  60,  per  Chan- 
cellor. In  the  latter  case  the  Chancellor,  p.  60, 
says:  "When  the  trustees  applied  to  the  judge 
for  a  precept, and  to  the  court  to  have  the  dam- 
ages assessed,  they  should,  upon  the  face  of 
the  requisition,  have  stated  sufficient  to  show 
that  they  had  authority  to  lay  out  the  street, 
and  to  apply  for  an  assessment  of  damages." 
In  the  absence  of  this  petition  we  are  author- 
ized to  infer  that  the  affidavit  contained  in  the 
return  was  substituted,  by  the  consent  of  the 
parties,  for  a  more  formal  return,  and  we  have, 
therefore,  the  right  to  look  into  it  for  the  facts 
which  ought  to  have  been  set  forth  in  the  peti- 
tion of  the  claimants,  even  if  we  have  not  the 
right  (which  I  am  inclined  to  believe  we  have) 
to  look  into  it  for  any  facts  which  bear  merely 
upon  the  question  of  jurisdiction.  If  the  pro- 
ceedings had  been  regular  before  the  inferior 
tribunal  in  this  case,  every  claimant  of  dam- 
ages would  have  presented  his  petition  to  the 
mayor,  praying  for  the  issuing  of  the  precept 
for  the  jury,  or  at  least  he  would  have  pre- 
sented to  the  jury,  on  the  taking  of  the  inqui- 
sition, his  written  claim  of  damages,  which  pe- 
tition and  written  claim  should  have  set  forth 
the  necessary  facts  to  bring  him  within  the  pro- 
visions of  the  Act.  And  if  the  objection  now 
taken  had  been  taken  *in  the  Supreme  [*1  73 
Court  it  might  there  have  been  obviated  by  a 
further  return,  bringing  up  this  petition,  or 
written  claim,  which,  under  the  circumstances, 
we  are  bound  to  presume  were  presented  to  the 
mayor  or  jury,  and  set  forth  the  facts  truly.as 
they  appear  in  the  affidavit,  and  from  which  it 
would  have  appeared  that  the  jury  had  no  ju- 
risdiction to  assess  damages  for  the  losses  sus- 
tained by  any  person  not  interested  in  the 
buildings  destroyed. 

In  my  opinion  the  record  of  proceedings  cer- 
tified in  this  return  show  that  the  proper  tri- 
bunal exceeded  their  jurisdiction,  in  awarding 
damages  for  the  loss  of  goods  owned  by  those 
claimants  who  had  no  estate  or  interest  in  the 
buildings  destroyed,  and  that,  therefore,  the 
judgment  of  the  Supreme  Court  ought,  in  all 
respects,  to  be  affirmed. 

By  Senator  Verplanck.  These  cases  de- 
pend upon  the  construction  of  the  local  stat- 
ute regulating  the  destruction  of  buildings  in 
the  City  of  N.  Y.,  in  cases  of  inevitable  neces- 
sity, for  the  protection  of  other  property  from 
fire,  and  the  awarding  of  damages  for  such 
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loss.  It  Is,  therefore,  important  to  ascertain 
the  precise  principle  on  which  that  statute  is 
founded,  in  order  to  judge  accurately  of  the 
spirit  and  intent  in  which  it  should  be  inter- 
preted, and  the  degree  of  latitude  that  should 
he  given  to  its  language. 

There  are,  I  conceive,  two  different  and  dis- 
tinct principles  upon  which  private  property 
may  be  justly  taken,  used  or  destroyed  for  the 
benefit  of  others.  Both  of  these  are  commonly 
comprehended  and  confounded  in  the  phrase 
of  "taking  or  destroying  private  property  for 
the  public  benefit. "  One  of  these  principles  is 
applied  when  the  property  of  an  individual  is 
taken  by  the  authority  of  the  State  for  the 
common  use  or  benefit  of  the  public;  that  is  to 
say,  either  for  the  general  use  and  benefit  of 
the  people  or  State,  in  its  aggregate  character, 
or  else  of  all  such  of  its  citizens,  without  dis- 
tinction as  may  happen  to  have  occasion  for 
the  use  of  such  property.  Property  used  or 
destroyed  for  the  necessities  of  the  common 
defense  in  war;  lands  taken  for  a  canal  or  a 
road,  are  instances  of  such  application.  Such, 
too,  in  another  and  secondary  form,  is  the  tak- 
ing of  lands  by  a  corporate  company  for  a 
174*]  *railroad  or  turnpike,  under  state  au- 
thority, where  the  company,  enjoying  a  pub- 
lic franchise,  so  far  represents  and  is  a  trustee 
for  the  public. 

All  this  is  done  solely  by  virtue  of  that  right 
of  eminent  domain,  whereby  the  whole  prop- 
erty of  the  individuals  who  compose  the  State 
is  held  subject  to  the  sovereign  authority,  to 
be  used  for  the  common  advantage.  It  rests, 
substantially  upon  the  same  foundation  with 
the  right  of  taxation.  But  when  the  burden  of 
contribution  to  the  public  service  falls  unequal- 
ly and  oppressively  upon  an  individual, common 
justice  demands  that  he  should  receive  such 
remuneration  from  the  State,  for  whose  service 
his  private  interests  have  been  sacrificed,  as 
may  equalize  the  burden  between  him  and  his 
fellow  citizens.  This  principle  of  natural  jus- 
tice has  been  embodied  in  our  State  and  Na- 
tional Constitutions,  in  the  articles  declaring 
that  "private  property  shall  not  be  taken  for 
public  use  without  just  compensation." 

But  there  is  also  another  ground  upon  which 
the  property  or  rights  of  individuals  may  be 
justly  sacrificed  to  the  necessities  of  others, 
where  neither  the  State,  as  a  whole,  nor  the 
public,  in  the  general  sense  of  that  term,  have 
any  interest  in  such  a  sacrifice.  This  may  be 
seen  in  cases  of  imminent  peril,  when  the  right 
of  self-defense,  of  the  protection  of  life  or  of 
property,  authorizes  the  sacrifice  of  other  and 
less  valuable  property.  The  throwing  over- 
board of  goods  in  a  storm,  the  pulling  down  of 
houses  to  prevent  the  spreading  of  a  conflagra- 
tion, are  common  examples  of  the  exercise  of 
this  right.  This  is  a  natural  right,  arising  from 
inevitable  and  pressing  necessity,  when  of  two 
immediate  evils,  one  must  be  chosen,  and  the 
less  is  voluntarily  inflicted  in  order  to  avoid  the 
greater.  Under  such  circumstances,  the  gen- 
eral and  natural  law  of  all  civilized  nations, 
recognized  and  ratified  by  the  express  decis- 
ions of  our  own  common  law,  authorizes  the 
destruction  of  property  by  any  citizen,  without 
his  being  subject  to  any  right  of  recovery 
against  him  by  the  owner.  The  agent  in  such 
destruction,  whether  in  protection  of  his  own 
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rights  or  of  those  of  others  which  may  be  ac« 
cidentally  under  his  safeguard,  acts  from  good 
motives  and  for  a  justifiable  end:  so  that 
against  him  the  sufferer  has  no  rightful  claim. 
But  *the  loser  may  have  an  equitable  [*1  75 
right  of  compensation  against  those  who  have 
benefited  by  his  loss  in  the  preservation  of  their 
property.  In  marine  losses  of  this  nature, the 
law  has  been  able  to  establish  a  just  rule  of 
compensation  and  assessment;  and  the  same 
principle,  so  far  as  it  is  possible  to  apply  it, 
would  be  equally  equitable  in  similar  losses  by 
land.  But  as  to  most  of  these,  from  the  im- 
possibility or  extreme  difficulty  of  ascertaining 
the  parties  benefited  or  protected  from  loss, and 
of  settling  the  average  proportions  of  the  loss 
amongst  them,  by  any  general  rule,  the  suffer- 
er is  commonly  left  without  legal  remedy.  It 
is  a  defect  in  the  law,  well  deserving  legisla- 
tive attention. 

Thus,  those  who,  whether  magistrates  or 
private  citizens,  under  the  pressure  of  inevita 
ble  danger,  and  to  prevent  a  greater  calamity, 
find  themselves  compelled  to  destroy  the  ef- 
fects of  others,  are  not  and  ought  not  to  be  ad- 
judged trespassers, although  they  do  not  act  for 
the  State  or  the  public,  but  merely  for  the 
service  of  some  few  of  their  neighbors  or  fellow 
citizens,  and  have  thus  inflicted  involuntary 
injury  upon  some  to  prevent  a  much  greater 
calamity  falling  upon  others. 

These  two  distinct  classes  of  cases,  as  I  have 
already  observed,  are  often  confounded.  Thus 
we  find  in  the  books  and  judicial  opinions  two- 
leading  and  often  cited  cases  in  Coke's  Re- 
ports, spoken  of  and  referred  to  indiscrimi- 
nately as  establishing  the  same  point.  One  of 
them.  The  Saltpetre  case,  12  Co.,  18,  asserts 
the  right  of  the  government,  as  such,  to  obtain 
the  munitions  of  war.  It  is  a  right  of  eminent 
domain,  appertaining  to  the  nation,  and  was 
held  by  all  the  judges  to  be  "  valid,  because  it 
was  for  the  defense  of  the  whole  realm,  in 
which  every  subject  hath  benefit ;"  and  it  was 
put  by  them  on  the  same  footing  as  "  when 
enemies  come  against  the  realm  to  the  sea- 
coast,  it  is  lawful  to  come  upon  land  adjoining 
to  the  same  to  make  trenches  or  bulwarks  for 
defense  of  the  realm,  for  every  subject  hath 
benefit  by  it."  But  it  was,  even  in  the  times 
of  theTudorsand  Stuarts,  also  held,  that,  "the 
King's  ministers  who  dig  for  saltpeter  are  bound 
to  leave  the  inheritance  of  the  subject  in  so 
good  plight  as  they  found  it  ;"  and  under  our 
Constitution,  if  Compensation  for  loss-  f*l  7O 
es  sustained  by  reason  of  the  exercise  of  thi» 
right  of  eminent  domain  over  private  property 
is  not  provided  for  under  some  previous  gen- 
eral law,  then  legislative  relief  by  special  Act 
is  a  claim  of  strict  right,  not  an  appeal  to  the 
bounty  or  discretion  of  the  State. 

On  the  other  band,  another  ancient  case  in 
the  same  volume,  Mouse's  case,  12  Co.,  63,  so 
often  cited  or  referred  to  in  connection  with 
the  last,  was  a  case  of  private  and  individual 
necessity,  where,  for  the  safety  of  passengers, 
heavy  merchandise  was  thrown  overboard  from 
a  barge  in  a  storm,  and  it  was  held  that  "  If 
the  danger  accrued  by  the  act  of  God,  as  by 
tempest,  every  one  ought  to  bear  his  loss  for 
safeguard  of  the  life  of  man."  Here  the  right 
is  obviously  not  that  of  the  State  or  the  public, 
but  of  the  private  citizen  acting  to  the  best  of 
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his  judgment,  under  the  pressure  of  immediate 
necessity  and  the  consequent  duty  thus  im- 
posed upon  him.  Now  this  marked  and  well 
settled  distinction  seems  to  me  very  important, 
in  reference  to  the  interpretation  of  the  statute 
under  which  the  present  cases  arise.  That  Act 
clearly  does  not  provide  for  the  using  private 
property  for  the  benefit  of  the  State  as  such, 
or  even  for  that  of  the  public  indiscriminately. 
It  is  altogether  local  and  confined  in  its  opera- 
tion as  well  as  in  the  responsibility  imposed, 
to  the  single  City  of  N.  Y.  It  prescribes  a 
general  though  arbitrary  rule  for  providing 
compensation  in  certain  cases  of  the  voluntary 
destruction  of  buildings  in  order  to  prevent 
the  destruction  of  other  property,  and  where 
it  would  commonly  be  exceedingly  difficult  to 
ascertain  the  persons  benefited  or  protected 
from  injury,  and  to  apportion  the  loss  amongst 
them.  As  a  general  and  prospective  rule,  pre- 
vious to  the  occurrence  of  such  a  calamity, 
there  can  be  no  injustice  in  enacting,  that  the 
city  as  a  whole,  or  that  any  given  extent  of 
neighborhood,  should  be  made  liable  for  such 
loss.  As  it  is  a  calamity  to  which  all  parts  of 
the  city  may  at  different  times  be  subject,  the 
whole  city  may  fairly  be  made  liable  by  law  to 
contribute  whenever  it  occurs.  It  is  so  far  a 
sort  of  mutual  insurance,  and  all  property  is 
held  subject  to  that  agreement  and  responsi- 
bility, with  all  the  contingent  future  benefits 
1 7  7*]  of  it  as  well  as  *the  burden.  But  inde- 
p*ndently  of  this  prospective  undertaking  or 
understanding,  there  can  be,  so  far  as  I  can 
perceive,  no  reason  of  justice  why  that  large 
portion  of  the  city  wholly  out  of  hazard  should 
be  called  upon  to  contribute  for  a  past  loss  of 
this  nature,  any  more  than  the  rest  of  the  State, 
or  even  as  much  so  as  any  exposed  parts  of  a 
neighboring  county,  as  in  this  case,  the  City  of 
Brooklyn,  which  was  more  exposed  to  the  con- 
flagration than  many  parts  of  N.  Y.  Where 
private  property  is  taken  for  the  use  of  the 
State,  which  is*  therefore,  responsible  for  the 
value,  there  is  always  a  previous  controlling 
equity  in  favor  of  the  sufferer,  entitling  him  to 
relief  in  some  way  or  other,  quite  independent 
of  any  statutory  provision  for  the  valuation 
and  allowance  of  damages.  But,  under  this 
Act,  I  cannot  see  that  there  is  any  such  equi- 
table claim  for  indemnity  against  the  city,  un-' 
less  in  consequence  of  previous  positive  enact 
ment. 

The  necessity  of  the  case  compels  the  de- 
struction of  some  property  in  order  to  save 
more  ;  those  who  commit  this  act  of  salutary 
and  well  intentioned  violence  are  exempted 
from  responsibility  upon  every  ground  of  jus- 
tice and  of  positive  law.  Those  for  the'safety 
of  whose  property  that  of  others  was  sacrificed, 
are  the  only  persons  against  whom  the  suffer- 
ers would  have  any  conscientious  claim  inde 
pendently  of  the  positive  regulation  of  law.  Is 
there  then  any  controlling  equity  which  can 
authorize  courts  to  enlarge  the  natural  or  fixed 
meaning  of  the  words  imposing  the  responsi- 
bility of  damages  upon  the  city?  I  think  that 
there  is  not;  and  I  can  add  nothing  to  the  rea- 
soning of  Judge  Bronson,  in  his  opinion,  in  the 
former  case  of  Mayor  of  N.  T.  v.  Lord,  17 
Wend.,  296,  el  seq.,  or  to  that  of  the  Chief  Jus- 
tice in  this  case,  to  prove  that  the  Act  speaks 
only  of  the  damages  sustained  by  the  owners 
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or  lessees  of  buildings  destroyed  in  conformity 
with  its  provisions. 

The  only  damages  given  and  to  be  assessed 
are,  in  the  words  of  the  statute  :  "  The  dam- 
ages which  the  owners  of  such  building,  and 
all  persons  having  any  estate  or  interest  there- 
in, have  respectively  sustained  by  the  pull- 
ing down  or  destroying  thereof."  Our  former 
decisions  have  given  very  great  enlargement  to 
that  provision,  by  extending  it  to  *in-  [*1  78 
elude  all  damages  incurred  by  such  owners, 
whether  directly  by  the  loss  of  buildings  or 
consequently  by  the  destruction  of  their  goods, 
"  by  reason  of  the  pulling  down  or  destroy- 
ing of  such  buildings."  I  caa  find  no  sort  of 
authority  in  the  use  of  language  to  carry  the 
Act  further,  so  as  to  extend  its  benefits  (as  is 
now  contended)  to  those  whose  merchandise 
has  been  thus  sacrificed,  but  who  have  no  es- 
tate or  interest  in  the  buildings  destroyed. 
Mere  storage  of  goods  within  a  building,  is 
neither,  in  any  legal  or  popular  usage,  an  in- 
terest in  the  building  ;  for  an  interest  in  mer- 
chandise deposited  within  a  warehouse,  and  an 
interest  in  the  warehouse,  are  very  different 
matters  in  any  sense  of  words,  however  popu- 
lar or  untechnical.  I  allow,  willingly,  that  I 
can  perceive  no  sufficient  reason  of  policy,  or 
of  fairness  in  admiting  the  one  class  of  suffer- 
ers to  the  full  benefit  of  the  statute,  and  wholly 
excluding  the  others.  Were  we  acting  legisla- 
tively on  the  subject,!  should  endeavor  to  place 
them  on  the  same  footing.  But  that  is  a  mat- 
ter of  legislative  not  of  judicial  discretion,  and 
we  must  take  the  statute  as  it  is  enacted.  Nor 
can  the  fact  of  such  goods  which  belonged  to 
some  other  person  not  entitled  to  claim  dam- 
ages against  the  city.being  held  by  one  who  has 
such  a  right,  as  an  agent,  make  any  difference. 
The  claim  or  privilege  of  compensation  as 
against  the  city,  is  personal  to  the  owner  of 
some  estate  or  interest  in  the  building,  or  those 
who  claim  under  him.  An  interest  in  that 
claim  may  indeed  pass  by  substitution  to  his 
own  insurers  as  it  may  to  his  assignees  ;  but 
he  cannot,  as  a  mere  agent  or  representative, 
give  to  the  claims  of  others  the  rights  peculiar- 
ly appertaining  to  his  own  personal  character. 
His  authority  to  act  for  those  whom  he  repre- 
sents goes,  as  the  Chief  Justice  has  well  distin- 
guished, only  to  the  remedy — to  the  authority 
to  enforce  their  rights,  not  to  clothe  them  with 
his  own.  The  case  of  the  goods  destroyed,  the 
owners  of  which  had  no  interest  in  the  build- 
ing, is  a  case  either  accidentally  or  intention- 
ally omitted  in  the  Act,  and  must  stand  on  the 
ordinary  common  law  ground— that  of  the 
right  and  duty  of  citizens  to  preserve  the  prop- 
erty of  many  at  the  expense  of  that  of  the  few; 
whilst  no  distinct  provision  is  made  for  ascer- 
taining and  Collecting  the  just  contri-  [*179 
butions  due  from  those  for  whose  use  the  loss 
may  have  been  inflicted. 

The  doctrine  of  the  right  and  duty  of  courts 
to  give  to  statutes  an  enlarged  construction, 
even  in  direct  contradiction  to  the  language 
used,  but  according  to  the  probable  or  pre- 
sumed intention  of  the  Legislature,  has  been 
maintained  and  applied  to  this  Act.  There  is 
much  and  high  authority  for  judicial  extension 
or  alteration  7>f  the  meaning  of  statutory  lan- 
guage, in  almost  as  great  a  latitude  as  has  been 
contended  for  here ;  and  it  may  be  found  in 
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express  judicial  decisions,  as  well  as  in  the 
reasonings  and  opinions  of  learned  judges  and 
commentators.  I  do  not  think  it  necessary  to 
examine  these  reasonings  nnd  authorities  in 
detail. 

The  experience  of  later  years  has  taught 
courts  the  danger  of  excess  in  bold  interpreta- 
tion, according  to  the  presumed  intent,  and 
against  the  plain  language  of  Acts.  The  ablest 
and  safest  judges  have  borne  testimony  against 
the  evils  of  the  ancient  decisions  in  this  spirit. 
It  is  the  duty  of  judges  to  interpret  and  apply 
the  provisions  of  statute  law,  and  not  supply 
their  real  or  supposed  defects,  or  to  carry  out 
and  apply  their  presumed  policy.  Yet,  how- 
ever rigidly  courts  may  adhere  to  this  inten- 
tion, there  will  often  be  necessity  for  great  lat- 
itude of  interpretation.  This  arises  in  no  small 
degree  from  the  necessary  imperfection  of  hu- 
man language,  and  the  various  senses  in  which 
words  or  phrases  are  used,  even  by  the  most 
careful  writers.  But  legislative  language  is 
liable  to  greater  incongruity  from  the  manner 
in  which  Acts  are  often  framed  in  numerous 
bodies,  where  amendments  by  one  hand  are 
often  engrafted  upon  bills  prepared  by  others, 
and  sometimes  with  a  different  intent  and  spirit. 
Thus,  statutory  language  may  be  not  only  ob- 
scure but  contradictory,  and  then  the  necessity 
of  the  case  imposes  on  courts  the  duty  of  gath- 
ering the  intention  of  the  Legislature  as  they 
best  can,  from  the  whole  legislative  expression 
of  their  will,  taken  together  and  not  from  sin- 
gle insulated  or  detached  sentences.  Still,  in 
my  judgment,  the  general  rule  must  be,  that 
the  legitimate  power  of  judicial  construction 
of  legislative  language  beyond  or  contrary  to 
its  customary  meaning,  is  confined  to  cases  of 
the  use  of  words  doubtful  or  ambiguous  in 
18O*]  themselves,  or  contradictory  *to  olher 
parts  of  the  same  Act  and  its  avowed  object, 
or  else  to  some  clear  and  well  settled  principles 
of  constitutional  right,  such  as  the  Legislature 
cannot  be  presumed  to  have  meant  to  oppugn, 
or  where  .the  Act  would  not  have  been  valid 
had  they  so  meant.  In  such  cases,  and  espe- 
cially the  last,  the  adoption  of  unusual  and 
even  strained  senses  of  words  or  phrases,  has 
been  often  resorted  to,  and  this  seems  justifi- 
able, so  long  as  the  construction,  though  less 
natural  and  obvious,  is  still  within  some  rea- 
sonable meaning  of  the  language  of  the  statute. 
If  courts  are  ever  authorized  to  go  beyond 
these  limits,  it  seems  to  me  that  it  can  only  be 
where  there  is  some  acknowledged  rule  of  jus- 
tice or  right  wholly  independent  of  the  statute, 
and  to  which  its  provisions  fail  to  give  full  ef- 
fect. Where  there  is  such  a  previous  right,  for 
securing  and  enforcing  which  no  legal  remedy 
has  been  provided,  and  where  it  can  be  en- 
forced by  statutory  construction  without  in- 
justice to  other  parties,  such  a  latitude  of  in- 
terpretation, or  rather  of  application,  may  be 
regarded  as  a  strictly  judicial  act,  applying  a 
general  principle  of  justice  in  a  manner  pointed 
out  and  approved  by  the  Legislature  as  to  sim- 
ilar subjects.  But  when  a  statute  rests  upon 
legislative  discretion  alone,  or  judgment  upon 
public  policy,  then  any  assumption  by  courts 
of  varying,  abridging,  or  extending  the  clear 
provisions  of  a  statute,  upon  the  ground  of  car- 
rying out  the  policy  or  intention  of  the  enact- 
ing body,  appears  to  me  to  be  a  usurpation  of 
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power  transgressing  the  fixed  boundaries  be- 
tween the  judicial  and  the  legislative  authority. 
Whatever  may  have  been  the  reason  or  the  ex- 
cuse, in  other  countries,  or  in  older  times,  for 
such  bold  construction  and  alteration  of  legis- 
lative language,  with  us  it  is  in  hostility  to  the 
genius  and  spirit  of  our  republican  institu- 
tions, which  aim  at  laying  open  to  every  citi- 
zen, as  far  as  possible,  the  knowledge  of  his 
duty  and  his  rights.  The  statute-book,  and  the 
laws  of  our  annual  legislation,  become,  under 
such  an  arbitrary  system  of  interpretation,  not 
merely  a  sealed  book  to  the  private  citizen,  or 
the  inferior  magistrate,  but  they  are  calculated 
to  lead  into  constant  error,  when  the  language 
of  the  Legislature, .  even  where  apparently 
most  simple,  direct,  intelligible  and  untechnic- 
al,  can  be  construed  in  a  precisely  contrary 
sense  as  to  its  legal  effect.  The  rule  that  re- 
stricts "courts  to  the  interpretation  of  [*181 
the  statute,  and  inhibits  them  from  altering  or 
amending  it  on  any  assumed  equity  or  sup- 
posed legislative  policy,  is  the  true  rule  of  reg- 
ulated republican  liberty,  as  well  as  that  of 
reason  and  justice. 

If  the  statute  now  under  consideration  had 
been  literally  and  strictly  intended  to  provide 
the  mode  of  compensation  by  the  public  for 
private  property  taken  for  the  general  use,  or 
by  individuals  for  property  sacrificed  for  their 
benefit,  the  principle  of  a  right  independent 
of  the  statute,  as  just  stated,  might,  perhaps, 
apply,  and  the  provisions  of  this  Act  might  hje 
considered  as  comprehending  all  property  so 
destroyed,  whether  within  its  words  or  not. 
But  the  fact  is  quite  otherwise.  Now  to  im- 
pose the  burden  of  past  losses,  not  compre- 
hended in  the  words  of  the  statute,  upon  the 
whole  city,  would,  in  my  judgment  be,  by 
mere  retroactive  judicial  legislation,  to  indem- 
nify meritorious  sufferers  at  the  expense  of 
those  upon  whom  they  can  have  no  just  claim 
independently  of  the  positive  obligation  and 
understanding  created  by  the  statute. 

The  Legislature  might,  with  perfect  justice, 
if  sound  policy  was  thought  to  require  it, 
make  our  towns  or  counties  severally  responsi- 
ble for  damages  hereafter  arising  from  robbery 
within  them,  or  from  public  tumults,  on  the 
principle  of  the  English  Riot  Act  or  Black 
Act.  But  certainly  there  would  be  no  shadow 
of  justice,  were  the  Riot  Act  only  in  force,  if 
courts  should,  on  the  assumption  of  the  inten- 
tion and  policy  of  that  statute,  extend  its  con- 
struction, so  as  to  make  the  towns  liable  for 
losses  by  robberies,  for  which  the  Legislature 
had  made  no  provision. 

I  think,  accordingly,  that  the  statute  must 
be  understood  as  authorizing  claims  for  indem- 
nity against  the  city,  only  to  the  owners  or 
lessees  of  buildings  destroyed  by  order  of 
magistrates;  that  although  a  liberal  construc- 
tion, as  given  by  this  court  in  1837,  18  Wend., 
126,  may  extend  that  indemnity  to  all  losses  of 
goods  belonging  to  such  owners,  or  even  to 
their  loss  of  advances  or  commissions  on  goods 
by  them,  if  the  jury  find  that  such  advances 
or  commissions  have  been  actually  lost,  "by 
reason  of  the  destruction  of  buildings,"  yet 
*that  goods  held  by  them  as  mere  [*182 
agents,  or  stored  in  their  buildings,  are  not 
within  the  law.  To  allow  the  construction  con- 
tended for  on  the  ground  of  the  equity  of  the 
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case,  requires  not  merely  a  bold  interpretation 
of  the  Act,  but  an  absolute  interpolation  of 
words  not  to  be  found  in  it.  We  must  read  it 
as  if  the  words  "goods  or  merchandise"  were 
inserted  after  the  word  "building,"  throughout 
the  Act.  I  cannot  bring  myself  to  think  that 
any  court  has  the  right  to  make  such  a  large 
amendment  of  any  legislative  provision.  I, 
therefore,  rest  my  opinion  in  these  cases  upon 
the  plain  and  clear  reasons  assigned  by  two  of 
the  ablest  and  most  experienced  judges  of 
modern  times,  for  their  decision  on  similar 
questions:  "There  is  always  danger  in  giving 
effect  to  what  is  called  the  equity  of  a  statute; 
and  it  is  much  safer  and  better  to  rely  on  and 
abide  by  the  plain  words;  although  the  Legis- 
lature might  possibly  have  provided  for  other 
cases  had  their  attention  been  directed  to 
them."  Per  Ld.  Ch.  J.  Tenterden,  6  Barn.  & 
C.,  475.  "We  are  bound  to  take  the  Act  of 
Parliament  as  they  have  made  it.  A  caws 
omixsus  can  in  no  case  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws."  Per 
Buller,  J.,  IT.  R.,  52.  I  regret  that  the  Act 
is  thus  limited.  I  have  come  reluctantly  to  the 
conclusion  of  considering  the  statute  as  giving 
less  protection  to  the  foreign  or  distant  mer- 
chant than  to  the  owners  of  warehouses 
amongst  us.  It  is  neither  for  the  honor  of  the 
State  nor  for  the  commercial  advantage  of  the 
city,  that  this  should  be  so;  but  for  myself,  I 
cannot  take  the  responsibility  of  so  bold  a  ju- 
dicial enlargement  of  legislative  enactment  as 
is  necessary  to  remedy  this  evil.  I  regard  it  as 
wrong  in  itself,  and  dangerous  as  a  precedent. 
I  lay  the  more  stress  on  the  danger  of  such  a 
precedent,  because  similar  alterations  and  in- 
terpolations of  laws,  under  the  name  of  inter- 
pretation according  to  equity  or  intent,  have 
heretofore  produced  much  mischief.  They  have 
sometimes  frustrated  the  manifest  intention  of 
the  Legislature,  upon  the  ground  of  carrying 
out  and  explaining  its  meaning  and  policy,  and 
they  have  tended  to  make  our  statute-book  ob- 
scure, perplexed  and  doubtful,  even  where  its 
language  had  seemed  to  the  legislators  them- 
selves and  to  the  private  citizen,  most  clear 
1855*]  and  unambiguous.  *The  judgment  of 
the  Supreme  Court  should  be  affirmed,  in  all 
respects.  

Since  the  argument  on  the  point  just  con- 
sidered, additional  written  arguments  have 
been  submitted  on  the  question  since  raised, 
"  whether  upon  the  certiorari  to  the  Court  of 
Common  Pleas,  where  the  inquisition  was 
taken,  as  a  common  law  certiorari,  the  rulings 
and  opinions  of  that  court  are  subject  to  be  re- 
viewed by  the  Supreme  Court?  " 

These  arguments  cover  the  whole  ground  of 
the  very  important  and  frequently  occurring 
question,  how  far  proceedings  in  inferior 
courts  can  be  brought  up  and  reviewed  upon  a 
common  law  certiorari.  But  I  do  not  think  it 
necessary  for  the  decision  of  these  causes  to 
inquire  whether  or  not  such  a  certioran  brings 
up  either  the  whole  evidence,  or  the  charge 
and  ruling  of  the  court,  or,  whether  the  super- 
visory authority  of  the  Supreme  Court  over  in- 
ferior jurisdictions  in  this  respect  is  confined 
(as  that  court  has  of  late  years  repeatedly  de- 
cided) to  the  question  of  the  jurisdiction  of  the 
inferior  tribunal  over  the  subject  of  its  decis- 
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ion,  and  to  the  regularity  of  its  proceedings. 
Birdsall  v.  Phillips,  17  Wend.,  469;  Simpsonv. 
Rhinelanders,  20  Wend.,  104.  The  question  in 
the  case  now  before  us,  as  examined  and  de- 
cided by  the  Supreme  Court,  seems  to  me  to 
be  strictly  what  that  court  has  in  its  former 
decisions  denominated,  a  jurisdictional  ques- 
tion. The  Act  under  which  these  proceedings 
were  had, authorizes  the  jury  "to  inquire  of  and 
assess  the  damages  which  the  owners  of  the 
buildings,  and  all  other  persons  having  any 
estate  or  interest  therein  have  respectively  sus- 
tained by  the  pulling  down  and  destroying 
thereof."  No  jurisdiction  is  given  by  the  Act 
that  confers  the  whole  jurisdiction  thus  limit- 
ed, except  to  assess  damages  sustained  by  own- 
ers of  buildings  and  persons  interested  there- 
in. Consequently,  no  jurisdiction  is  given  to 
inquire  into  and  ascertain  the  damages  sus- 
tained by  others.  If  the  court  below  inquired 
into  the  damages  sustained  by  others  than 
those  mentioned  in  the  Act,  it  exceeded  its  ju- 
risdiction. 

All  the  evidence  necessary  to  show  the  lim- 
its and  exercise  of  jurisdiction  was  rightly  be- 
fore the  Supreme  Court,  and  if  from  that  it 
appears  that  the  damages  were  avowedly  as- 
sessed *for  goods  deposited  on  storage  [*184: 
or  on  sale  by  agents,  the  question  then  arises, 
whether  the  owners  of  such  goods  were  or 
were  not  within  the  statute.  This  seems  to 
me  to  be  a  necessary  and  literal  interpretation 
of  the  very  words  of  the  statute,  and  it  is  in 
harmony  with  the  decisions  on  the  subject  of 
the  review  upon  certioran,  according  to  the 
common  law,  as  this  confessedly  is.  I  refer 
only  to  the  case  of  Cardiff e,  Bridge,  1  Salk., 
146;  1  Ld.  Raym.,  580,  which  the  distinguished 
counsel  for  the  plaintiff  in  error  has,  in  his 
written  argument,  cited  as  a  leading  case,  "de- 
claring the  object  and  office  of  the  writ  of  cer- 
liorariin  this  respect."  There  Ch.  J.  Holt  laid 
down  the  rule  thus:  "  This  court  will  exam- 
ine the  proceedings  of  all  jurisdictions  by  Act 
of  Parliament,  and  if  they,  under  pretense  of 
such  Act,  proceed  to  encroach  jurisdiction  to 
themselves  greater  than  the  Act  warrants,  this 
court  will  send  a  certiorari  to  have  those  pro- 
ceedings returned  here;  to  the  end  that  this 
court  may  see  that  they  keep  within  their  ju- 
risdiction, and  if  they  exceed  it,  to  restrain 
them;  and  the  examination  of  such  matters  is 
proper  for  this  court."  In  that  case,  the  ob- 
jection to  the  orders  of  the  justices  returned 
under  the  certiorari,  was,  that  the  money  or- 
dered to  be  levied  was  for  repairing  wears,  for 
which  they  had  no  jurisdiction,  but  only  to 
raise  money  to  repair  the  bridge;  and  the  court 
confirmed  the  orders,  because  the  return 
showed  that  the  wears  were  originally  made  to 
support  the  bridge.  The  court  considered  the 
facts  of  the  case  rightly  and  necessarily  before 
them,  so  far  as  the  jurisdiction  of  the  inferior 
tribunal  of  limited  authority  depended  upon 
such  evidence.  So  here,  the  Act  authorizes 
the  assessment  of  damages  sustained  by  own- 
ers of  buildings.  The  objection  is  that  dam- 
ages have  been  assessed  as  sustained  by  per- 
sons, whose  losses  the  Act  conferred  no  power 
to  examine  or  assess.  It  is  not  a  question  of 
doubtful  fact  whether  such  individuals  were 
owners  or  not.  It  is  a  legal  question  whether 
or  not  they  were  owners  within  the  statute. 
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The  interpretation  of  the  statute  and  the  ex- 
tent of  the  meaning  of  the  words  "owner"  and 
"  interest,"  must  limit  or  enlarge  the  jurisdic- 
tion of  the  court  below,  as  to  the  persons 
whose  damages  may  be  inquired  into. 
185*J  ^Independently,  therefore,  of  the 
fact  that  the  present  objection  to  the  judgment 
of  the  Supreme  Court  was  never  considered 
and  decided  in  that  court,  before  it  was  raised 
here,  it  seems  to  me  that  their  decision  must 
be  sustained  upon  any  view  whatever  of  the 
effect  of  a  common  law  certiorari,  as  being 
strictly  the  right  adjudication  of  a  jurisdic- 
tional  question. 

The  Chancellor  remarked,  in  respect  to 
the  question  of  jurisdiction,  that  in  his  view 
of  the  case  the  determinations  of  the  C.  P.  in 
respect  to  the  persons  entitled  to  claim  dam- 
ages, and  the  extent  of  their  claims,  had  no 
bearing  whatever  upon  the  question  of  juris- 
diction. An  erroneous  decision  of  that  court, 
in  either  of  those  respects,  would  not  author- 
ize the  Supreme  Court  to  review  the  case  on 
the  ground  that  the  C.  P.  had  exceeded  its  ju- 
risdiction. The  question  whether  that  court 
had  jurisdiction,  can  be  tested  only  by  the  pro- 
ceedings sent  up  with  the  return  to  the  cer- 
tiorari; and  if  by  an  inspection  of  those  it  ap- 
pears that  an  application  was  made  by  a  person 
claiming  to  be  interested  in  a  building  de- 
stroyed, to  have  his  damages  assessed,  and 
that  a  jury  were  duly  summoned  and  appeared, 
the  C.  P.  thereby  obtained  jurisdiction,  and 
did  not  lose  it  by  any  erroneous  decision  sub 
sequently  made.  To  be  enabled  to  say  that 
the  C.  P.  improperly  allowed  damages  to  the 
individuals  who  asked  for  an  inquiry  into  the 
damages  sustained  by  them,  that  they  allowed 
damages  to  an  extent  not  authorized  by  the 
Act,  it  becomes  necessary  to  look  into  the  evi- 
dence; and  if  on  finding  that  the  court  had 
erred  in  either  of  those  particulars,  their  judg- 
ment may  be  reversed  on  the  ground  of  want 
or  excess  of  jurisdiction,  then  in  every  case  an 
error  of  the  court  upon  the  facts  exhibited  be- 
fore them  deprives  them  of  jurisdiction.  This 
he  considered  an  unsound  view  of  the  law, 
and  as,  in  his  opinion,  the  evidence  returned 
could  not  be  looked  into  by  the  Supreme  Court 
he  thought  they  had  erred  in  doing  so,  and 
that,  therefore,  the  judgment  rendered  by  them 
should  be  reversed. 

186*]  * Senator  Maynard  said  he  was  un- 
willing to  pass  upon  the  question  of  the  juris- 
diction of  the  Supreme  Court,  or  the  right  of 
that  court  to  review  the  decisions  of  the  C.  P. 
in  those  cases,  inasmuch  as  that  question  had 
not  been  raised  in  the  Supreme  Court.  As  to 
the  office  of  a  certiorari,  he  generally  agreed  in 
the  views  of  Senator  Paige:  but  still  the  point 
was  not  free  from  embarrassment.  The  En- 
glish books  of  reports  are  full  of  cases  in  which 
upon  a  common  law  certiorari  to  inferior  tri- 
bunals, the  evidence  is  returned,  and  though 
the  judges  say  that  they  will  not  regard  the 
evidence  thus  returned,  in  forming  their  judg- 
ment in  the  case,  they  almost  invariably  look 
into  it  and  comment  upon  it. 

On   the  question  being  put  in  the  several 
cases — shall   this  judgment    be    reversed? — 8 
members  of  the  court  answered  in  the  affirma- 
tive, and  15  in  the  negative. 
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Whereupon,  the  judgment  of  the  Supreme 
Court  wan  affirmed. 

Affirming— 20  Wend.,  139. 

Kiniin  nt  tloninin  ('oini)ensatitmand  ilainayes.  Cit- 
ed in-2  Denio,  489;  13  N.  Y.,  402:  76  N.  Y.,  562.  563 
(32  Am  Rep.,  340):  20  Barb..  232;  12  How.  Pr.,  260; 
27  How.  Pr.,  356 ;  2  Park.,  2  Rob.,  249:  1  Co.  R..  14  ;  3 
Co.  R.,  128 ;  18  Am.  Rep.,  52,  57  (39  Iowa,  682). 

Certiorari—  Writ  of  error.  Cited  In— 6  N.  Y..  312 ; 
«8  N.  Y..  409 :  6  Hun,  626 ;  33  Barb..  347  ;  20  How.Pr., 
171.  461 ;  11  Abb.  Pr.,  401 ;  12  Abb.  Pr.,  91 :  2  Park.. 
464 ;  3  Sandf .,  597 ;  8  Leg.  Ob8.,  310  ;  2  Co.  R.,  54 ;  52 
Cal.,  140:  13  Minn.,  40,  42;  9  Am.  Rep.,  592  (29  Wis., 
447). 

Also  cited  In— 51  Barb.,  634. 


RYCKMAN  v.  DELAY  AN. 

Libel  against  Several  Engaged  in  Same  Calling — 
When  Action  may  be  Sustained  by  One. 

An  action  for  a  libel  may  be  sustained  by  an  indi- 
vidual for  an  injury  to  his  business,  resulting  from 
a  libelous  publication,  although  it  affects  the  busi- 
ness of  others  engaged  in  the  same  calling  as  well 
as  his  own,  unless  it  be  manifest  upon  the  face  of 
the  publication,  that  the  charges  made  were  intend- 
ed against  a  class  of  society,  a  particular  profession, 
an  order  or  body  of  men,  and  cannot  by  possibility 
import  a  personal  application  tending  to  private  in- 
jury. 

The  case  of  Sumner  v.  Buel,  12  Johns.,  475;  deny- 
ing the  right  of  an  individual  to  maintain  an  action 
fora  libelous  publication  affecting  a  class  of  per- 
sons, without  alleging  special  damage,  questioned. 

Citations— 12  Johns.,  475:  1  Hob.,  89;  1  Vin.  Abr.. 
510,  pi.  5 ;  524,  pi.  17  ;  11  Johns.,  54 ;  2  Barn.,  138.  166 ; 
Kel.,  230 ;  1  Mur.,  196 :  12  Johns..  475 ;  4  Mass.,  168 ;  9 
Johns.,  215 :  3  Salk..  224 :  5  East,  463  ;  2  T.  R.,  206 :  3 
Cow.,  231;  5  Cow.,  714;  1  Cowp.,  672. 

ERROR  from  the  Supreme  Court.  Ryekman 
sued  Delavan  for  a  libel,  and  set  forth  in 
his  declaration  a  publication  of  the  defendant, 
in  which  it  was  stated,  that  certain  malting  es- 
tablishments on  the  Hill  in  Albany  (owned  by 
particular  individuals  but  not  naming  the 
plaintiff  as  one  of  those  individuals),  were  sup- 
plied with  water  for  malting  from  stagnant 
pools,  gutters  and  ditches,  often  in  such  a 
(putrid)  state  *as  to  be  green  on  the  [*187 
surface;  and  that  there  were  several  malt 
houses  on  the  Hill,  all  of  which  relied  on  water 
taken  occasionally  from  such  places  as  before 
described.  The  plaintiff  alleged,  that  before 
and  at  the  time  of  the  publication,  he  was  a 
malster  and  brewer  in  the  City  of  Albany,  and 
was  in  the  use  and  occupation  of  a  malt-house 
and  malting  establishment,  at  a  place  in  the 
City  of  Albanycalled  "The  Hill, "where  hecar- 
ried  on  the  business  of  malting  grains  for 
brewing,  and  that  to  injure  him  in  his  pood 
name  and  to  destroy  his  business,  the  defend- 
ant published,  etc.,  the  alleged  libel.  The  de- 
fendant put  in  a  general  demurrer,  and  also 
assigned  as  cause  of  demurrer,  that  special 
damage  was  not  alleged.  The  Supreme  Court 
sustained  the  demurrer.  See,  White  v.  Dela- 
van, 17  Wend.,  49,  et  seq.,  for  a  statement  of 
the  publication  at  length,  and  for  the  opinion 
of  the  court,  which  governed  the  decision  of 
this  case.  The  plaintiff  sued  out  a  writ  of  er- 
ror. The  case  was  argued  in  this  court  by, 

Messrs.  J.  Van  Buren  and  S.  Stevens* 
for  plaintiff. 

Mr.  A.  Taber,  for  defendant. 

NOTE.— Slander  and  libel  of  a  class  of  person*.  See 
White  v.  Delavan,  17  Wend.,  49,  note. 

For  definitions  of  slander  and  libel,  see  Root  v. 
King,  7  Cow.,  613,  note. 
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Points  for  tJie  plaintiff  in  error. 

I.  The  demurrer  admits  all  the  facts  jvhich 
are  sufficiently  stated  in  the  declaration,  and 
all   the  inuendoes  which  are  fairly  justified  by 
those  facts. 

II.  The  publication  complained  of,  if  it  ap- 
plies to  plaintiff,  is  grossly  libelous: 

1.  It  is  a  libel  on  him  personally.     Van  Ness 
v.  Hamilton,  19  Johns.,  349,  367. 

2.  It  is  a  libel  on  him  in   his  character  of 
malster,  calculated  and  intended  to  destroy  his 
business.     Sewallv.Oatlin,  3  Wend.,  295. 

III.  The  fact  that  seven  others,  or  any  num- 
ber of  others,  are  libeled  at  the  same  time  and 
in  the  same  publication,  with  the  plaintiff,  al- 
though it  may  add  to  the  heinousness  of  the 
defendant's    conduct,    does   not    impair    the 
plaintiff's  rights. 

IV.  Eight  brewers  living  on  the  Hill  in  the 
City  of  Albany,  are  not  mankind  in  general  ; 
nor  do  they  constitute  an  order  or  class  of  men, 
such  as  the  law  says  may  be  traduced  withim- 
188*]  punity.     *1  Ld.  Raym.,  486;  2  Salk., 
224;  Gidney  v.  Blake,  11  Johns.,  54;  Foxcraft 
v.  Lacy,  Hob.,  89. 

V.  It  is  not  necessary  that  an  individual 
should  be  named  in  a  libelous  publication  to 
give  him  a  right  of  action.     It  is  sufficient  that 
he  should  be  identified  by  allusion  or  descrip- 
tion.     Van  Vechten  v.  Hopkins,  5  Johns.,  211, 
224. 

VI.  The  publication  applies  directly  and  per- 
sonally to  the  plaintiff;    the  law  presumes  spe- 
cial damage  to  him  from  it,  and  the  declara- 
tion is  therefore  good: 

1.  If  the  eight  brewers  had  been  named  one 
after  the  other,  nobody  would  have  doubted 
the  right  of  each  to  sue.     Sumner  v.  Bud,  12 
Johns.,  475. 

2.  The  publication,  in  connection  with  the 
facts  set  out  in  the  declaration  and  admitted 
by  the  demurrer,  produces  exactly  the  same  re 
suit,  and  the  sufferers  should,  therefore,  have 
the  same  remedies. 

VII.  The  case  of  Sumner  v.  Buel,  differs 
from  this  case,  is  not  binding  on  this  court,  and 
is  not  law. 

Points  for  defendant  in  error. 
I.  The  following  familiar  rules  of  pleading 
should  be  borne  in  mind  ,in  examining  the  dec- 
laration as  to  its  sufficiency: 

1.  A  damurrer  admits  the  truth  of  no  fact  in 
the  pleading  demurred  to.  except  such  as  might 
have  been  traversed  or  justified.  Wherefore  this 
demurrer  admits  only  that  such  parts  of  the  al 
leged  libel,  if  any, as  relate  to  the  plaintiff,  were 
published  with  the  motives  imputed.  1  Saund. 
PI.  &  Ev.,  431  ;    Steph.   PI.,  143,  and  App., 
Ixxi. 

2.  In  cases  of  defective,  ambiguous  or  doubt- 
ful,   allegations,   the    construction  should  be 
against  the  pleader.    Steph.  PL,  378,  and  cases 
cited. 

II.  The  following  propositions  are  true  of 
the  declaration  in  this  cause: 

1.  The  alleged  libel   is  a  complaint  to  the 
public,  of  a  public  grievance,  in  plain,  direct 
terras,  and  belongs  not  to  that  class  of  publi- 
cations   in  which    a    slanderous    meaning  is 
1  89*]  *sought  to  be  communicated  under  the 
disguise  of  ambiguous  phrases. 

2.  The  only  words  of  the  alleged  libel  by 
which  the  plaintiff  can  claim  to  be  affected  are 
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these:  "  There  are  several  malt-houses  on  the 
Hill,  all  of  which  he  believes  rely  on  water 
taken  from  such  places  as  he  has  described  oc- 
casionally;" which  words  relate  to  a  class  of 
malt  houses,  one  of  which  turned  out  to  have 
been  occupied  by  "  P.  Ballentine  &  Co.,"  and 
not,  even,  to  any  class  of  men. 

3.  There  is  in  the  alleged  libel,  no  allusion 
to  the  plaintiff  as  a  malster  or  a  man;  noth- 
ing to  indicate  that  the  defendant  or  his  in- 
formant, on  whose  oath  the  statement  was  pub- 
lished, was  aware  of  the  plaintiff's  existence  ; 
nothing  from  which  the  reader  could  gather 
the  fact  of  his  existence,  much  less  of  any  im- 
putation upon  him.    Wood  v.  Brown,  6  Taunt., 
169. 

4.  It  is  not  alleged  in  the  declaration  that  any 
human  being  (except,  perhaps,  the  parties  to 
this  suit),  knew  that  the  plaintiff  was  a  mem- 
ber of  the  firm  of  "P.  Ballentine  &  Co.,  or 
in  any  manner  connected  with  either  of  the 
malt-houses;  and  in  the  absence  of  any  allega- 
gation  to  the  contrary,  and  against  the  pleader, 
it  will  be  presumed  (as  the  fact  was),  that  the 
plaintiff  was  a  dormant  member  of  that  malt- 
ing firm,  doing  business  elsewhere  as  a  brewer, 
openly  in  his  own  name.    Stark.  Slander,  250, 
and  cases  cited  ;  Forster  v.  Lawson,  3  Bing., 
452. 

III.  There  is  no  case  in  the  books  in  which 
a  private  action  for  defamation  has  been  sus- 
tained under  circumstances  like  the  present ; 
and  to  support  this  declaration,  would,  it  is 
submitted,  be  a  violation  ^f  well  settled  legal 
principles  and  distinctions.     Com.  v.  Clapp,  4 
Mass.,  168,    definition   per  Parsons,    Ch.   J.\ 
Hawk.  PI.  Cr.,  b.  1.  ch.  28,  sec.  9;  Holt,  Law 
of  Libel,  246,  247;  Rex  v.  Alme,  3  Salk.,  224  ; 
Osborne's  case,  2  Swanst.,  504,  n.;    Tobias  v. 
Harland,  4  Wend.,  537. 

IV.  The  Supreme  Court,  without  assuming 
the  above  propositions  under  the  2d  point,  but 
yielding  the  contrary  of  them  to  our  adversary 
were,  nevertheless,  right  in  deciding  that  the 
*question  presented  by  this  demurrer,  [*  1 9O 
was  resjudicata  in  that  court.    Sumner  v.  Buel, 
12  Johns.,  475. 

V.  It  is  submitted  that  Sumner  v.  Buel  ought 
not  to  be  overruled  by  this  honorable  court  in 
their  decision  of  this  cause,  because, 

1.  It  was  decided  upon  authority  and  sound 
legal  distinctions,  which  are  far  more  conclu- 
sive against  the  plaintiff  in  this  case.     See  au- 
thorities under  3d  point. 

2.  It  was  acquiesced  in  by  the  parties,  has 
stood  as  the  well  known  law  of  the  State  for  a 
quarter  of  a  century,  has  never  been  denied  or 
questioned  by  any  court  or  elementary  writer, 
but  on  the  contrary  cited  and  approved.  Holt, 
Law  of  Libel,  247,  n.,  ed.  of  1818;  Stark.  Slan- 
der, 259,  n.  161,  ed.  of  1832. 

3.  The  difference  against  the  plaintiff  be- 
tween this  case  and  Sumnerv.  Buel,vto\\\&  have 
induced  the  judge  who  delivered  the  dissent- 
ing opinion  in  that  case,  to  have  gone  against 
the  plaintiff  in  this. 

4.  An  adequate,  and  the  appropriate  and  only 
remedy  for  the  defamation  of  a  village  malt- 
house,  is  an  indictment.     Intolerable  mischief 
and  wrong,  public  and  private,  would  arise  in 
this  and  a  multitude  of  analogous  cases,  from 
the  contrary  doctrine. 

VI.  The  law  does  not  imply  damages  in  a 
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case  like  the  present, and  none  are  sufficiently  al- 
leged in  the  declaration.  Craft  v.  Boite,\  Saund. , 
248  and  n.  5;  Wood  v.  Peaks,  8  Johns.,  69;  To- 
bias v.  Harland,  4  Wend.,  587;  Dixie  v.  Fenn, 
Sir  Wm.  Jones,  444. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  only  question  for 
our  consideration  in  this  case  is,  whether  the 
articles  set  forth  in  the  declaration  are  personal 
libels  upon  the  plaintiff.  The  article  bet  forth 
in  the  last  two  counts  of  the  declaration, is  only 
a  reiteration  of  the  allegations  of  the  first  pub- 
lication and,  therefore,  cannot  be  a  personal 
libel  on  the  plaintiff,  if  the  first  was  not.  It  is 
perfectly  clear  from  reading  the  first  article, 
that  the  principal  charges  therein, if  not  every- 
191*]  thing  that  *could  render  that  article  li- 
belous,  have  no  reference  whatever  either  to 
this  plaintiff  personally, or  to  the  malting  busi- 
ness carried  on  in  the  establishment  in  which 
he  says  he  was  interested  as  a  partner.  Most 
of  the  details  of  the  article  relate  to  what  had 
taken  place  in  certain  malting  establishments 
on  the  Hill,  long  before  the  plaintiff  pretends 
he  had  any  interest  in  any  malting  establish- 
ment there.  He  merely  states  that  he  was  in- 
terested as  a  partner  before  and  at  the  time  of 
publishing  the  alleged  libel,  without  saying 
how  long  before;  proof  that  he  had  been  a  co- 
partner 24  hours  before  the  publication  in  Feb. , 
1835,  would,  therefore,  sustain  the  allegation. 
And  as  he  states  th«  names  of  all  the  persons 
who  then  carried  on  the  business  of  malting 
there,  it  is  perfectly  evident  that  the  malting 
establishment  of  Fidler  &  Taylor  and  Robert 
Dunlop,  in  which  it  was  stated  that  the  filthy 
water  had  been  used  6  or  7  years,  was  not  the 
malting  establishment  in  which  this  plaintiff 
was  interested  as  a  partner  in  1835, in  company 
with  Launcelot  Fidler  and  Peter  Ballentyne. 
It  does  not  even  appear  in  the  declaration  that 
Fidler,  the  copartner  of  the  plaintiff  in  Feb., 
1835,  was  the  same  person  who  had  been  con- 
cerned in  the  malting  establishment  of  Fidler 
&  Taylor  &  Dunlop  for  several  years  previous. 
But  if  he  was,  perhaps  the  defendant  could 
say  with  truth  that  the  malting  establishment 
in  which  it  now  appears  this  plaintiff  was  in- 
terested,did  occasionally  rely  upon  water  taken 
from  the  places  before  described,  without  in 
tending  to  charge  all  the  other  partners,  inter- 
ested in  that  establishment  at  the  time  of  the 
publication,  with  a  knowledge  that  the  filthy 
water  was  used  in  their  establishment,  or  even 
that  it  had  ever  been  thus  used  since  the  plaint- 
iff became  a  partner  therein.  Without  refer- 
ence to  the  question, therefore,  whether  one  in- 
dividual of  a  numerous  class  embraced  in  a 
libel  by  a  general  description,  can  bring  a  civil 
suit,  I  do  not  think  this  charge  of  the  belief  of 
the  writer,  that  a  malting  establishment,  car- 
ried on  by  several  partners, occasionally  relied 
upon  impure  water  for  the  malting  of  grain, can 
be  considered  a  personal  libel  upon  each  mem- 
ber of  the  firm;  and  I  have  great  doubts  wheth- 
er an  action  could  be  sustained  by  the  copart 
192*]  nership  itself  for  *a  libel  of  the  firm 
in  its  business,  without  averring  special  dam- 
age. 

If  it  were  a  fact  of  public  notoriety  that 
brewers  could  not  be  induced  to  buy  malt 
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which  they  had  reason  to  believe  was  prepared 
with  stagnant  water,and  that  such  malt  was  of 
less  value  in  the  market  than  that  in  which  the 
steeping  or  first  process  of  artificial  germina- 
tion had  been  carried  on  with  perfectly  pure 
water,  the  court  perhaps  would  allow  the  firm 
to  sustain  an  action  for  a  libel  upon  its  busi- 
ness, without  alleging  any  special  damage. 
Even  in  that  case,  however,  it  would  be  a  per- 
fect justification  of  the  alleged  libel  to  show 
that  impure  water  was  occasionally  used  by  any 
member  of  the  firm, although  the  other  copart- 
ners were  not  cognizant  of  the  fact ;  or  if  it 
was  so  used  by  the  general  agents  of  the  firm. 
I  believe,  however,  it  is  a  fact  well  known  to 
every  intelligent  brewer,  as  well  as  maltster, 
that  the  process  of  germination  when  carried 
on  with  pure  water  is  not  as  perfect  and,  of 
course, the  malt  will  make  less  beer  than  it  will 
when  the  malting  is  carried  on  by  the  use  of 
turbid  water.  The  object  of  the  steeping  is  to 
expand  the  barley  with  humidity,  and  thus  to 
prepare  it  for  germination,  in  the  same  way 
that  the  moisture  of  the  earth  prepares  the  seed 
sown  in  it  for  the  growth  of  the  radicle  and 
plumula,  or  the  embryo  root  and  stem  of  the 
future  plant.  Every  farmer  knows  that  the 
first  process  of  natural  germination  is  more  per  - 
feet  when  the  water  which  swells  the  grain 
reaches  it  through  the  medium  of  a  soil  made 
rich  by  the  decomposition  of  animal  or  vege- 
table matter,  than  it  can  be  if  that  matter  is 
suffered  to  percolate  through  clean  sand  or 
gravel  only.  The  real  ground  of  complaint  in 
reference  to  this  publication,  therefore,  prob- 
ably is,  not  that  the  malt  made  by  the  maltsters 
on  the  Hill  was  not  as  good  and  as  salable  to 
the  brewers  as  the  malt  made  by  any  other  per- 
sons, but  that  the  brewers  under  the  Hill  and 
elsewhere  could  not  sell  their  beer  after  the  fact 
had  been  made  known  to  the  public  that  the 
process  of  making  the  best  malt  was  to  supply 
the  steeping  tub  with  impure  water.  I  am, 
therefore,  of  opinion,  that  if  this  plaintiff  had 
been  named  in  the  publication  itself  as  one  of 
the  persons  who  occasionally  relied  upon  this 
impure  water  for  *the  steeping  of  the  [*193 
barley  in  his  malting  establishment,  he  could 
not  have  recovered  in  this  action  for  a  libel 
upon  his  business,  much  less  for  a  libel  upon 
himself  personally,  without  averring  that  his 
malt  was  rendered  unsalable  or  that  he  had  sus- 
tained other  special  damage  in  his  business  as 
a  maltster  in  consequence  of  this  publication. 
There  is  no  reason,  however,  to  doubt  the 
correctness  of  the  decision  of  the  Supreme 
Court  of  this  State  in  the  case  of  Sumner  v. 
Buel,  12  Johns.,  475,  which  was  acquiesced  in 
by  the  plaintiff  in  that  case,  and  has  been  con- 
sidered as  the  settled  law  of  this  State  for  more 
than  a  quarter  of  a  century.  I  think  Ch.  J. 
Thompson  was  incorrect  in  supposing  that  the 
case  of  Foxcroft  v.  Lacy,l  Hob.  ,89, relied  upon 
by  Judge  Van  Ness,  was  misreported.  He  was 
undoubtedly  misled  by  the  note  to  this  case  in 
Viner.which  states  that  the  reports  of  Godbolt 
show  the  decision  to  have  been  the  other  way, 
1  Vin.  Abr.,  510,  pi.  5.  The  counsel  for  the 
plaintiff , upon  the  argument, undoubtedly  gave 
the  true  explanation  of  the  report  of  Sym**' 
case;  though  from  the  careless  manner  of  stat- 
ing the  decision  of  the  court  in  the  case  of 
Symes,Ch.  J.  Thompson  supposed  the  reporter 
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was  stating  the  decision  in  the  case  of  Foxcroft 
v.  Lacy,  as  Mr.  Viner  had  previously  done. 
Professor  Greenleaf  has  also  fallen  into  the 
same  error  in  his  collection  of  doubted  and 
overruled  cases.  That  the  founder  of  the  Vi- 
nerian  professorship,  however,  did  not  doubt 
that  Hobart  and  Jenkins  had  given  the  correct 
report  of  that  case,  is  evident  from  the  fact 
that  he  afterwards  cites  it  as  an  authority  to 
show  that  in  verbal  slander,  words  that  are  of 
themselves  uncertain  in  their  application,  may 
be  made  to  apply  to  the  plaintiff,  by  averring 
that  they  were  spoken  of  the  plaintiff  in  a  col- 
loquium, or  a  discourse  of  and  concerning  him. 
See,  1  Vin.  Abr.,  524,  pi.  17. 

I  agree,  however,  with  the  former  Chief  Jus- 
tice and  the  other  judges,  who  decided  the  case 
of  Sumner  v.  Bud,  that  the  principle  adopted 
in  the  case  of  Foxcroft  v.  Lacy  was  wholly 
inapplicable  to  the  case  which  was  then  under 
consideration  by  the  Supreme  Court ;  and  is 
equally  inapplicable  to  the  present  case.  In 
verbal  slander,  the  whole  conversation  is  sel- 
194*]  dom  *set  out,  for  if  that  was  required 
it  would  generally  be  impossible  to  prove  the 
whole  conversation  as  laid  in  the  declaration. 
It  is,  therefore,  allowable  in  such  cases  to  set 
out  the  actionable  words  merely,  and  to  show 
that  they  were  intended  to  be  applied  to  the 
plaintiff,  and  must  have  been  so  understood 
by  those  who  heard  them,  by  averring  that 
they  were  spoken  in  a  conversation  of  and  con- 
cerning him  ;  and  the  declaration  in  such  case 
will  be  good,  if  the  actionable  words  could 
have  been  applied  personally  to  the  plaintiff, 
leaving  him  to  establish  by  proof  upon  the 
trial  that  the  defendant  did  in  fact  apply  them 
to  him  personally,  and  not  merely  to  him  and 
others  as  a  class  ;  and  that  those  who  heard 
the  words  understood  them  to  be  thus  indi- 
vidually and  personally  applied.  It  was  upon 
that  principle  that  the  case  of  Oidney  v. Blake, 
11  Johns.,  54,  referred  to  in  the  dissenting 
opinion  of  Mr.  J.  Van  Ness  was  correctly  de- 
cided. In  that  case  one  of  the  counts  express- 
ly averred  that  there  was  a  conversation  of  and 
concerning  the  plaintiff  C.  G.,  one  of  the  chil- 
dren, and  not  merely  of  the  children  of  D.  G. 
as  a  class,  and  the  court  say  the  colloquium 
conclusively  points  the  words,  and  designates 
the  plaintiff  as  one  of  the  children  intended  ; 
and  that  as  one  count  was  good,  that  was  suffi- 
cient, on  a  general  demurrer,  to  the  whole 
declaration. 

It  is  otherwise,  however,  in  the  case  of  li- 
bels, where  the  whole  is  in  writing  or  print, 
and  all  the  external  facts  to  show  the  applica- 
tion of  the  libelous  matter  must  be  spread 
upon  the  declaration,  to  enable  the  court  to  see 
that  it  must  have  been  applied  to  the  plaintiff 
as  an  individual,  and  not  to  a  class  of  persons 
merely,  when  he  sues  for  a  personal  libel  on 
himself.  Here  the  charge  in  the  publication, 
that  there  were  several  malt-houses  on  the  Hill, 
all  of  which,  as  the  defendant's  informant  be 
lieved,  relied  occasionally  on  water  taken  from 
such  places  as  had  been  described,  did  not 
necessarily,  neither  could  it  by  common  in- 
tendment  be  construed  to  charge  every  indi- 
vidual who  was  interested  in  any  malting  es- 
tablishment at  that  place,  either  as  a  copartner 
or  otherwise,  with  having  been  personally  con- 
cerned in  the  use  of  the  impure  water  occa- 
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sionally  ;  or  that  every  individual  thus  inter- 
ested had  a  personal  knowledge  of  the  fact. 
The  averment,  therefore,  that  there  [*195 
were  only  six  malt-houses  on  the  Hill,  in  which 
12  persons  were  interested,  either  as  copart- 
ners or  sole  owners,  and  that  the  plaintiff  was 
interested  in  one  of  them  as  a  copartner  with 
two  other  individuals,  does  not  necessarily 
show  that  the  writer  of  the  article  intended  to 
apply  this  particular  clause  of  it  personally  to 
the  plaintiff.  Neither  do  I  believe  that  a  reader 
of  the  article  who  was  fully  acquainted  with 
all  the  facts  stated  in  this  declaration  would, 
in  reading  this  article,  be  likely  to  give  it  a 
personal  application  to  each  of  these  12  indi- 
viduals. The  fair  intendment  of  the  article,  in 
connection  with  these  facts,  is  that  in  one  brew- 
ing establishment  there,  which  was  once  car- 
ried on  by  Fidler  &  Taylor  &  Dunlop,  water 
which  was  very  filthy  and  impure,  had  for  a 
long  time  been  used;  and  that  there  were  sev- 
eral other  malting  establishments  there,  at  all 
of  which  water  from  these  places  had  occa- 
sionally been  used  by  some  persons  connected 
with  the  business  of  the  establishment.  The 
remark  that  the  person  who  had  made  the  af- 
fidavit before  Ch.  J.  Savage  was  astonished 
that  the  brewers,  against  whom  he  had  no  ill- 
will,  should  deny  facts  so  easy  to  be  proved, 
does  not,  as  the  counsel  supposed,  refer  to  the 
knowledge  of  all  the  maltsters  on  the  Hill.  It 
probably  referred  to  some  denial  which  had 
been  made  by  brewers  under  the  Hill,  or  else- 
where, that  the  process  of  malting  was  not 
generally  carried  on  by  the  use  of  pure  water. 
At  all  events,  there  is  no  averment  in  this  dec- 
laration which  gives  it  any  proper  application 
to  all  the  maltsters  on  the  Albany  Hill.  I  think, 
therefore,  it  would  be  stretching  the  law  rather 
too  far  in  this  case,  to  give  this  publication  a 
personal  application  to  this  plaintiff,  for  the 
purpose  of  enabling  him  who  probably  knew 
nothing  of  the  filthy  practices  stated  therein, 
to  mulct  the  writer  of  the  article  in  damages 
for  a  charge  which  no  one  believes  he  ever  in- 
tended to  make;  when,  as  a  fact  of  public  no- 
toriety, it  is  well  understood  out  of  this  record, 
that  every  substantial  allegation  in  the  publi- 
cation has  been  declared  to  be  true  by  the  ver- 
dict of  a  jury. 

There  are  many  cases  in  the  books  where  the 
writers  and  publishers  of  defamatory  charges, 
reflecting  upon  the  conduct  of  particular 
classes,  or  bodies  of  individuals,  have  been  pro- 
ceeded *against  by  indictment  or  in-  [*196 
formation,  although  no  particular  one  was 
named  or  designated  therein  to  whom  the 
charge  had  a  personal  application.  All  those 
cases,  however,  whether  the  libel  is  upon  an 
organized  body  of  men,  as  a  Legislature,  a 
court  of  justice,  a  church,  or  a  company  of 
soldiers,  or  upon  a  particular  class  of  individ- 
uals, proceed  upon  the  ground  that  the  charge 
is  a  misdemeanor,  although  it  has  no  particu- 
lar personal  application  to  the  individual  of 
the  body  or  class  libeled,  because  it  tends  to 
excite  the  angry  passions  of  the  community, 
either  in  favor  of  or  against  the  body  or  class 
in  reference  to  the  conduct  of  which  the  charge 
is  made,  or  because  it  tends  to  impair  the  con- 
fidence of  the  people  in  their  government  or  in 
the  administration  of  its  laws.  It  was  upon 
this  ground  alone  that  the  information  was 
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finally  sustained  in  the  case  of  King  v.  0» 
borne.  2  Barnard,  188,  166;  8.  C.,W.  Kelynge, 
280,  though  upon  the  granting  of  the  rule  to 
show  cause,  Ld.  Raymond,  Vh.  J.,  doubted 
whether  even  an  information  could  be  sus- 
tained, because  no  particular  Jews  could  show 
to  the  court  that  they  were  pointed  at  more 
than  others,  and  yet  the  libel  in  that  case  was 
as  definite  as  in  this  as  to  the  class  of  individ- 
uals intended.  By  reference  to  the  report  of 
the  case  in  the  note  in  Swanston,  to  which  our 
attention  was  directed  on  the  argument  in  con 
nection  with  the  report  in  Kelynge,  it  will  be 
seen  that  the  article  was  entitled  "A  True  and 
Surprising  Relation  of  a  Murder  and  Cruelty 
that  was  Committed  by  the  Jews  lately  arrived 
from  Portugal,"  etc. ;  and  it  then  goes  on  to 
describe  them  as  living  near  Broad  St.  The 
Supreme  Court  was,  therefore,  right  when  it 
decided  that  private  suits  could  not  be  sus- 
tained for  this  class  of  libels,  and  that  the  only 
proper  mode  of  proceeding  against  the  libelers 
in  this  State  is  by  indictment.  I  am  not  at 
present  aware  of  any  case,  either  in  this  State 
or  in  England,  where  a  private  action  for  a  li- 
bel reflecting  upon  a  body  or  class  of  persons 
has  been  sustained.  The  only  case,  indeed, 
that  I  know  of  in  any  other  country  is  one  suit 
in  Scotland,  brought  by  a  Lieutenant-Colonel 
in  behalf  of  his  whole  regiment  for  defama 
tion,  in  calling  them  a  regiment  of  cowards 
and  blackguards.  In  that  case  the  defendant 
197*]  did  not  appear  upon  the  *trial,  as  he 
was  out  of  the  country;  and  the  Lord  Commis- 
sioners, before  whom  the  issue  was  tried,  ex- 
pressly told  the  jury  that  the  damages  given  by 
them  were  not  for  an  individual  injury  to  the 
person,  but  for  an  injury  done  to  the  regiment. 
Shearlock  v.Beardsworth,!  Murray,  Jury  Cases, 
196. 

I  have  no  doubt,  therefore,  that  the  decision 
of  the  Supreme  Court  in  this  case  was  in  con- 
formity with  the  law  as  now  settled,  both  here 
and  in  England;  and  that  the  judgment  of  that 
court  should  be  affirmed. 

As  I  have  been  president  of  the  State  Tem- 
perance Society  from  the  time  of  its  first  for- 
mation, it  may  be  proper  for  me  to  state  that 
I  was  not  consulted  as  to  the  propriety  of  the 
publication  of  the  article  in  question,  and 
never  heard  of  such  publication  until  many 
months  afterwards;  and  I  have  now  no  recol- 
lection of  ever  seeing  the  article  itself  until  I 
saw  it  in  the  error-book  in  this  cause.  I  have 
not,  therefore,  thought  it  my  duty  to  withhold 
my  opinion  in  the  decision  of  the  important 
legal  principle  which  has  arisen  for  the  first 
time  in  this  court  of  dernier  resort ;  although 
the  publication  out  of  which  the  question 
arises  was  professedly  intended  to  aid  that 
cause  with  which  I  have  been  so  long  and  so 
intimately  connected. 

By  Senator  Verplanck.  In  a  publication 
charging  a  number  of  brewers  and  maltsters 
in  the  City  of  Albany  with  certain  unwhole- 
some and  filthy  practices  in  the  process  of 
malting,  it  was  said  that  "there  are  several 
malt  houses  on  the  Hill  (at  Albany),  all  of 
which  rely  on  water  taken  from  such  places;" 
that  "the  facts  stated  are  known  to  hundreds 
residing  in  the  neighborhood  of  the  malting 
establishments,"  together  with  other  similar 
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language  relating  to  these  malt-houses.  The 
plaintiff  is  a  partner  in  one  of  these  malt 
houses  "on  the  Hill,"  of  which  there  are  six, 
owned  by  several  different  firms,  each  com- 
posed of  two  or  more  partners.  This  charge, 
if  false  and  malicious,  is  admitted  to  be  libel- 
ous  if  made  against  the  plaintiff  singly  or  by 
name;  and  as  it  is  now  presented  on  this  de- 
murrer, it  must  be  presumed  to  be  thus  false 
*and  malicious,  as  we  must  here  as-  [*198 
sume  the  material  allegations  and  averments 
of  the  declaration  to  be  true. 

The  question,  therefore,  is,  whether  the 
charge  thus  made  amounts  to  a  personal  im- 
putation against  the  plaintiff  ?  It  is  very  evi- 
dent that  the  charge  is  general,  and  includes 
all  those  who  own  and  carry  on  business  in 
the  several  malt-houses  described.  Of  these 
persons,  the  plaintiff  is  one.  The  accusation 
includes  all  of  them:  and  this,  therefore,  does 
not  resemble  those  ancient  cases  in  libel  or 
slander,  where  it  was  held  with  more  strict- 
ness than  courts  now  entertain,  that  when  a 
charge  is  made  upon  some  one  person  in- 
definitely out  of  many,  without  any  indication 
of  the  individual  meant,  the  action  was  not 
maintainable  on  account  of  the  uncertainty  of 
the  charge.  But  the  Supreme  Court  hold  that 
the  alleged  libel  is  not  an  imputation  upon  any 
individual,  but  is  a  general  censure  of  a  class 
of  persons  which  happens  to  include  the 
plaintiff  ;  so  that  according  to  the  decision  in 
Sumner  v.  Buel,  12  Johns.,  475,  it  can  have  no 
such  special  personal  application  as  to  furnish 
ground  for  an  action. 

The  distinction  between  a  libel  aimed  at  an 
individual,  and  the  censure  or  satire  of  a  whole 
class  of  the  community  to  which  that  individ- 
ual happens  to  belong,  is  unquestionable;  beine 
alike  founded  in  the  reason  of  the  thing  and 
supported  by  authority.  No  better  definition 
of  a  libel  can  be  given  than  that  of  Uh.  J.  Par- 
sons. "A  libel  is  a  malicious  publication  ex- 
pressed either  in  printing,  or  writing,  or  by 
signs  and  pictures,  tending  either  to  blacken 
the  memory  of  one  dead,  or  the  reputation  of 
one  who  is  alive,  and  expose  him  to  public 
hatred,  contempt  and  ridicule.''  4  Mass.,  168. 
To  the  same  effect  is  the  definition  given  by 
Hamilton,  in  the  celebrated  Croswett  case,  and 
since  repeatedly  adopted  in  our  own  courts, 
as  in  Steele  v.  Southwick,  9  Johns.,  215.  In  a 
private  suit,  it  is  the  injury  inflicted  upon  the 
individual  for  which  pecuniary  compensation 
is  sought.  It  is  the  malicious  intention  of  the 
libeler  towards  the  injured  individual  that  au- 
thorizes the  latter  to  seek  redress.  The  proof, 
or  else  the  necessary  presumption  of  individual 
malice,  and  the  inflicting  individual  injury,  are 
the  sole  grounds  of  the  civil  action  and  of  the 
remedy  it  affords.  General  censure  or  reproof, 
*satire  or  invective,  directed  against  [*199 
large  classes  of  society,  whether  on  moral, 
theological  or  political  grounds,  cannot  ordi- 
narily be  prompted  by  individual  malice  or 
intended  to  produce  personal  injury.  The  poli- 
tician who  assails  the  opposite  party,  the  polem- 
ical divine  who  attacks  the  doctrine  or  the 
discipline  of  another  church  or  sect,  or  the 
moral  satirist  who  lashes  the  vices  or  the  foi- 
bles of  his  age  and  nation,  ought  not  to  be  held 
responsible  in  private  suits  for  the  bold  avowal 
of  opinions  true  or  false.  The  principle  upon 
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which  the  civil  remedy  is  allowed,  does  not 
apply  here;  and  the  great  interests  of  society 
require  that  it  should  not  be  made  to  apply.  It 
is  far  better  for  the  public  welfare  that  some 
occasional  consequential  injury  to  an  individ- 
ual, arising  from  general  censure  of  his  pro- 
fession, his  party,  or  his  sect,  should  go  with- 
out remedy,  than  that  free  discussion  on  the 
great  questions  of  politics,  or  morals,  or  faith, 
should  be  checked  by  the  dread  of  embittered 
and  boundless  litigation.  When  such  publica- 
tions so  far  transcend  the  limits  of  fair  discus- 
sion or  legitimate  moral  rebuke,  as  to  threaten 
public  injury,  they  are  most  effectually  as  well 
as  most  properly  prevented  or  punished  by 
public  prosecution. 

But  both  in  civil  and  in  criminal  prosecu- 
tions, whether  it  be  punishment  that  is  sought, 
•  or  compensation  for  an  injury  inflicted  by  libel 
upon  an  individual,  the  rule  laid  down  long 
ago  in  Rex  v.  Alme,  3  Salk.,  224,  must  apply: 
"Where  a  writing  inveighs  against  mankind 
in  general,  or  against  a  particular  class  of  men, 
as,  for  instance,  men  of  the  gown,  this  is  no 
libel;  but  it  must  descend  to  particulars  and 
individuals  to  make  it  a  libel."  Yet  it  does  not 
thence  follow,  because  a  man  is  libeled — not 
by  name  or  title  or  other  specific  description 
of  himself,  but  under  some  such  description 
of  persons  as  includes  certain  other  persons, 
and  marks  the  individuality  of  each  of  them  as 
much  as  if  they  were  all  severally  named — that 
therefore,  this  is  no  libel,  having  a  personal 
application  upon  which  a  civil  suit  can  be 
maintained.  The  application  of  the  injurious 
charge  to  a  particular  person  must  be  made  on 
the  same  principle  that  the  meaning  of  the 
charge  itself  is  explained.  Both  are  to  be  taken 
according  to  the  common  understanding  of 
2OO*J  men  and  the  customary  *use  of  lan- 
guage. In  construing  the  meaning  of  a  libel, 
courts  and  juries  are  to  take  the  words  "as  all 
men  understand  them;  and  judges  cannot  un- 
derstand them  differently  in  court  from  what 
they  would  do  out  of  court:"  per  Le  Blanc, «/., 
Woolnoth  v.  Meadows,  5  East,  463.  "Upon  oc- 
casions of  this  sort,  "says  Judge  Buller,  "I  have 
never  adopted  any  other  rule  than  that  fre- 
quently stated  by  Ld.  Mansfield  to  juries,  de- 
siring them  to  read  the  paper  stated  to  be  a 
libel,  as  men  of  common  understanding,  and 
say  whether  in  their  minds  it  conveys  the  sense 
imputed."  2  T.  R.,  206.  So,  too,  as  to  the 
personal  application  of  the  libel;  whether  it  be 
a  general  censure  of  a  class  of  society,  or  is 
leveled  at  one  or  more  individuals,  must  be  a 
question  for  every  day  common  sense  to  decide. 

The  Roman  Catholic  clergy,  or  the  clergy  of 
the  Dutch  Reformed  Church,  are  orders  or 
bodies  of  men.  Theological  warfare  might 
lead  some  polemic  to  make  weighty  and  un- 
founded charges  against  the  character  and 
morals  of  either  class.  However  much  we 
might  regret  the  absence  of  Christian  charity, 
•or  however  individuals  migh't  accidentally  suf- 
fer from  such  criminations,  yet  the  law  could 
not  authorize  civil  remedies  without  injurious 
•effect  upon  the  right  of  free  discussion,  so 
essential  to  the  establishment  and  the  vindica- 
tion of  truth.  But  if,  among  general  censures 
of  the  clergy,  imputations  seriously  affecting 
private  character  were  made  against  "all  the 
Roman  Catholic  clergy  of  Albany,"  when  it 


was  well  known  that  there  were  but  two,  and 
so  averred;  or  against  "all  the  clergy  of  the 
Collegiate  Dutch  Church  of  New  York  (of 
whom  it  might  be  averred  and  proved  that 
there  are  but  three),  can  it  be  doubted  that  this 
charge  was  leveled  at  those  two  or  those  three 
individually?  So  a  theoretical  reformer  of  the 
law,  of  the  school  of  Jeremy  Bentham,  may 
assail  the  judges  of  the  land,  and  although  he 
may  vilify  an  honorable  and  learned  body  of 
men,  he  intends  no  personal  injury  which 
should  be  compensated  by  the  recovery  of  dam- 
ages. But  suppose,  in  the  course  of  such  gen- 
eral invective  against  those  who  administer 
our  laws,  a  charge  of  corrupt  and  partial  de- 
cision in  a  particular  case  to  have  been  made 
against  "all  the  present  judges  of  the  Supreme 
*Court."  Is  not  this  to  the  common  [*2O1 
understanding  of  men  as  clear  as  if  Judges 
Nelson,  Bronson  and  Cowen  were  distinctly 
named? 

Again ;  let  us  imagine  some  general  satire  or 
invective  against  the  whole  course  of  our  state 
legislation,  to  appear  in  print.  Much  of  this 
might  have  no  application  except  to  the  Legis- 
lature as  a  body,  and  could  only  be  rebuked 
legally  by  a  criminal  prosecution.  But  if,  in 
giving  examples  of  the  wide-spread  corruption 
charged,  a  more  specific  accusation  of  bribery 
in  some  given  case  were  made  against  "all  the 
members  of  the  finance  committee  of  the  Sen- 
ate," can  it  be  doubted  that  each  of  the  three 
Senators  composing  that  committee  is  as  much 
and  as  clearly  charged  with  crime,  and  held 
up  individually  to  public  odium,  as  if  they  had 
been  severally  so  charged  by  name?  It  is  not 
easy  to  lay  down  a  definite  rule  which  would 
distinguish  in  the  innumerable  cases  that  may 
occur,  when  the  libel  is  directed  against  the 
individuals  of  a  class,  and  when  it  is  merely 
censure  of  the  class  as  such.  But  it  is  very  safe 
to  leave  the  question  to  be  settled,  whenever  it 
arises,  upon  the  same  principle  which  courts 
uniformly  apply  to  the  interpretation  of  the 
words  conveying  the  libelous  charge  itself. 
The  reason  of  the  thing  is  the  same  in  both  in- 
stances, and  the  authorities  that  govern  one 
class  of  indirect  and  ambiguously  expressed 
libels  or  slanders,  apply  equally  to  the  other. 
Thus  in  the  case  of  Goodrich  v.  Woolcott,  3 
Cow.,  231,  affirmed  in  our  own  court,  5  Id., 
714:  "The  inquiry  is  not,  said  Judge  Suther- 
land, whether  the  words  could  have  been  un- 
derstood in  any  other  way,  but  whether  that 
is  the  construction  which  common  people  nat- 
urally put  upon  them."  "If  the  words  were 
of  doubtful  signification,  it  is  the  province  of 
the  jury  to  decide  in  what  sense  they  are  used," 
It  is  only  when  the  words  are  such  as  cannot 
in  any  sense  be  slanderous,  that  the  court  can 
determine  that  they  are  not  sufficient  to  form 
the  legal  basis  of  an  action;  but  whenever 
words  are  capable  of  more  than  one  construc- 
tion, it  is  the  province  of  the  jury  to  determine 
in  what  sense  they  were  meant.  This  is  the 
rule  in  which,  I  believe,  all  the  American  cases 
of  any  authority  concur  with  *all  the  [*2O2 
English  decisions  for  the  last  hundred  years, 
for  several  of  the  older  ones  were,  as  Ld.  Mans- 
field said,  2  Cowp.,  672:  "pregnant  with  the 
nimia  subtilitas  which  Ld.  Coke  so  justly  rep- 
robates." Upon  the  same  principle,  if  it  ap- 
pears clearly  and  undeniably  on  the  plaintiff's 
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own  declaratory  statement  of  his  case,  that  the 
charge  was  made  against  a  whole  body  of 
men,  such  as  lawyers,  clergy  or  brewers,  etc., 
this  is  not  a  libel  upon  any  individuals  of  that 
class,  and  the  courts  must  so  pronounce  it. 
But  if  the  words  may  by  any  reasonable  ap- 
plication, import  a  charge  against  several  in- 
dividuals, under  some  general  description  or 
general  name,  the  plaintiff  has  the  right  to  go  on 
to  trial,  and  it  is  for  the  jury  to  decide,  wheth- 
er the  charge  has  the  personal  application 
averred  by  the  plaintiff.  Certainty  as  to  the 
person  is  to  be  judged  of  by  the  same  rule  as 
the  certainty  of  the  accusation.  In  the  pres- 
ent case,  it  does  not  appear  on  the  face  of  the 
declaration,  that  the  accusation  could  not  have 
a  personal  application,  whilst  the  plaintiff 
avers  that  it  was  a  charge  against  several  in- 
dividuals of  which  he  was  one.  The  general- 
ity of  the  description  in  this  case  is,  therefore, 
in  my  opinion,  not  such  as  to  afford  sufficient 
cause  for  demurrer. 

It  may  be  said  in  opposition  to  this  conclu- 
sion, that  the  decision  of  our  Supreme  Court 
in  Sumner  v.  Buel,  12  Johns., 475.  which  Judge 
Cowen  considers  as  governing  this  case,  must, 
after  the  lapse  of  time  for  which  it  has  remained 
uncontradicted,  be  regarded  as  conclusive  au- 
thority. That  decision  was  made  by  a  divided 
court,  and  I  should  myself  incline  to  the  rea- 
soning of  Judge  Van  Ness,  concurred  in  by 
Judge  Platt,  rather  than  to  that  sustained  by 
the  decision  of  the  other  three  judges.  Still 
the  theory  of  the  law  as  there  laid  down,  does 
not  necessarily  contradict  the  doctrine  I  have 
maintained,  and  the  only  question  is  as  to  the 
right  application  of  the  principle.  The  case 
itself  was  near  the  dividing  line,  between  a 
charge  against  a  body  of  men  assailed  as  such, 
and  an  imputation  upon  a  large  number  of  in- 
dividuals, libeled  under  the  name  and  descrip- 
tion of  the  military  body  to  which  they  be- 
longed. Supposing,  therefore,  that  decision  to 
be  correct,  yet  it  does  not  necessarily  govern 
2O3*]  any  other  *case.  where  the  designation 
of  the  class  as  such  is  not  at  least  equally  clear. 
But  it  comes  to  us  with  the  diminished  author- 
ity of  a  court  divided  three  against  two;  it  is, 
besides,  contradicted  by  other  authorities,  an- 
cient and  modern,  of  our  own  courts  as  well 
as  those  of  England. in  relation  to  words  spoken 
which  cannot  in  this  respect  be  interpreted  or 
applied  upon  any  different  principle  from 
words  written  or  printed.  Thus  in  Foxcrnft  v. 
Lacy,  Hob.  ,89,  Lacy  had  charged  "the  defend- 
ants" in  a  certain  suit  with  a  crime.  Those  de- 
fendants were  the  plaintiff,  Foxcraft,  and  six- 
teen others ;  yet  it  was  held  that  this  charge  was 
"sufficient  to  entitle  every  one  of  the  defendants 
to  a  several  action,  as  if  they  had  each  been  spe- 
cially named."  This  ancient  case  has  been  re- 
peatedly recognized  as  sound  law  in  later  times, 
and  it  was  on  its  authority  that  several  decisions 
in  our  own  Supreme  Court  have  been  made. 
Thus  in  Oedney  v.  Blake,  11  Johns. ,  54,  the  slan- 
der was  this:  "Your  children  are  thieves  and  I 
can  prove  it."  Per  curiam.  The  charge  is  not 
vague.  The  words  "  your  children"  embrace 
all  the  children  of  Gedney  ;  and  the  case  in 
Hobart  was  cited  as  the  governing  authority. 

I  have  accordingly  no  doubt  that  the  present 
decision  of  the  Supreme  Court  ought  to  be  re- 
versed. I  hold  that  a  declaration  on  libel  can- 
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not  be  adjudged  insufficient,  by  reason  of  the 
accusation  being  directed  against  a  class  of  so- 
ciety, unless  it  is  manifest  and  unquestionable, 
that  the  charge  is  clearly  made  against  a  class 
of  society  or  an  order  or  body  of  men  as  such, 
and  cannot  possibly  import  any  personal  appli- 
cation tending  to  private  injury.  If  to  the 
common  understanding  of  men.  the  descrip- 
tion evidently  points  to  several  individuals,  m 
if  on  the  face  of  the  declaration  it  appears  that 
the  words  are  capable  of  being  so  meant  and 
understood,  then  the  fact  of  a  person  being  de- 
famed under  a  description  of  office  or  of  pro- 
fession, common  to  himself  and  other  individ- 
uals included  in  the  same  libel,  cannot  tuke 
away  the  right  of  private  action. 

I  consider  it  important  to  the  best  interest 
of  society  to  maintain  this  principle.  A  con- 
trary doctrine  would  give  great  impunity  to 
the  libeler.  Ail  men  prominent  enough  to  be- 
come objects  of  malignant  attack  through  the 
press,  are  likely  to  *belong  to  some  [*12O4 
class  of  officers,  professions,  etc.,  and  can  be 
easily  described  and  identified  in  that  manner 
without  being  named.  The  present  case  hap- 
pily furnishes  a  favorable  opportunity  to  estab- 
lish this  principle,  without  being  embarrassed 
by  any  peculiarities  of  the  facts  or  the  admixt- 
ure of  prejudices,  with  the  consideration  of 
the  legal  principles  to  be  decided.  So  far  as 
we  can  judge  upon  the  probable  result  of  this 
case  before  a  jury,  from  the  printed  report  of 
a  trial  on  the  same  alleged  libel,  there  is  no 
great  probability  of  further  litigation;  and  the 
defendant  is  free  from  any  imputation  of  per- 
sonal malice  in  a  moral  point  of  view,  however 
he  might  be  held  legally  liable  to  respond  in 
damages,  were  he  incapable  of  establishing 
the  truth  of  his  charges. 

Upon  the  question  being  put— shall  this 
judgment  be  reversed  ? — the  members  of  the 
Court  divided  as  follows  : 

In  the  affirmative — Senators  Furman,  Hawk- 
ins, Hunt,  Livingston,  Moseley,  Nicholas,  Root, 
Skinner,  Tallmadge,  Verplanck — 10. 

In  the  negative — The  CHANCELLOR,  and  Sen- 
ators Clark,  Dixon,  Ely,  Paige,  Peck,  Van  Dyck, 
Wager,  Works—  9. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing:— 17  Wend.,  49. 

Cited  in-42  Barb..  330,  335 :  3  E.  D.  8.,  344  ;  26  Am. 
Kep.,  756  (2  Colo.,  606). 


*THE  PEOPLE  [*2O5 

THE  FULTON  FIRE  INSURANCE  COM- 
PANY. 

Action  of  Ejectment  by  State  for  Escheated  Lands 
— Evidence — Declaration  of  Deceased  Members 
of  Family — Reputation — Prima  Facie  Evi- 
dence. 

In  an  action  of  ejectment  by  the  State  for  the  re- 
covery of  lands  claimed  to  have  escheated  for  defect 
of  heirs,  the  declarations  of  deceased  members  of 
the  family  of  the  party  last  seised,  and  reputation 
existing  in  such  family,  may  be  resorted  to  as  evi- 
dence of  such  defect;  and  such  evidence  maybe 


NOTE.— Eridence  of  pedigree  —  Family  records, 
church  registers,  registers  of  births,  marriages  and 
deaths,  etc.,  are  competent  to  prove  pedigree.  See 
Jackson  v.  King,  5  Cow.  237,  note. 
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sought  aS  well  among-  the  relatives  exparte  materna 
as  of  those  ex  -parte  paterna. 

But  such  evidence  is  inadmissible  if  derived  from 
a  branch  of  the  family  of  the  person  last  seised,  who 
have  set  up  a  claim  to  the  property,  however  un- 
founded may  be  such  claim. 

What  is  sufficient  prima  facie  evidence  of  defect 
of  heirs, when  property  is  claimed  to  have  escheated, 
qucere. 

Citations— 2  Russ.  &  M.,  156 ;  1  Ryan  &  M.,  297  ;  2 
Moore  &  P.,  20,  26 ;  9  Moore,  183  ;  2  Bing.,  86 ;  4  N. 
H.,  371,  378;  4  B.  &  Aid.,  53:  13  Ves..  140,  514;  1  Cromp. 
M.  &  R.,  928 ;  4  Camp.,  401,  418  ;  2  Conn.,  347,  349 ;  1  R. 
S.,  282,  718  ;  7  Cr..  290. 

~p  RROR  from  the  Supreme  Court.  The  Atty- 
Hi  Gen.,  in  May,  1835,  commenced  an  action 
of  ejectment  against  the  Insurance  Co.  for  the 
recovery  of  a  lot  of  ground  in  Wall  St.,  in  the 
City  of  N.  Y.,  alleged  to  have  escheated  to  the 
State  upon  the  death  of  one  Rachel  White, who, 
it  was  further  alleged,  had  died  seised  of  the 
lot  without  making  any  devise  thereof,  and 
leaving  no  heir  capable  of  inheriting.  On  the 
trial  of  the  cause  before  the  Hon.  Ogden  Ed- 
wards, one  of  the  Circuit  Judges,  the  follow- 
ing facts  appeared  :  The  property  in  question 
was  conveyed  to  John  Anderson,  the  father  of 
Rachel  White.  July  3,  1746.  He  died  previous 
to  the  Revolutionary  War, leaving  his  daughter 
Rachel,  who  had  married  one  Thomas  White, 
his  only  child  him  surviving  ;  Rachel  White 
died  in  1749,  without  issue.  Her  mother  was 
Rachel  De  Grove,  who  had  two  brothers  and 
one  sister,  named  Peter,  Adolph  and  Rebecca. 
On  the  death  of  Rachel  White,  her  mother  suc- 
ceeded to  the  possession  of  the  premises  in 
question,  and  Thomas  White,  the  husband  of 
Rachel  White,  resided  with  her.  He  married 
a  second  time  and  had  several  children  by  his 
second  marriage.  The  mother  of  Rachel  White 
died  in  1779,  and  in  the  same  year  an  Act  of 
Attainder  was  passed  against  Thomas  White, 
and  proceedings  were  subsequently  had  to  sell 
the  property  in  question,  as  forfeited  by  such 
attainder.  In  1784  Ann  White,  the  second 
2O6*]  wife  of  *Thomas  White,  and  then  his 
widow,  and  who  at  that  time  resided  on  the 
premises,  presented  a  petition  to  the  Legisla- 
ture, praying  a  suspension  of  the  proceedings; 
stating  that  her  husband  never  was  the  owner 
of  the  property  in  question,  and  that  she  made 
the  application  in  behalf  of  the  proprietors, 
who,  she  stated,  were  at  too  great  a  distance 
to  assert  their  rights  in  person.  In  1828  the  ex- 
ecutors of  Ann  White  sold  and  conveyed  the 
property  to  the  defendants. 

On  the  trial  of  the  cause,  two  depositions, 
one  made  by  Sarah  Hartwick.and  the  other  by 
Adah  Albertson,  were  read  in  evidence,  sub- 
ject to  such  objections  as  might  subsequently 
be  made  to  the  competency  of  the  evidence. 
Mrs.  Hartwick,  who  was  a  grandchild  of 
Adolph  DeGrove  (the  brother  of  Mrs.  Anderson, 
the  mother  of  Rachel  White),  testified  that  she 
had  heard  that  the  wife  of  John  Anderson 
owned  the  property  in  question,  which  was 
bought  with  money  belonging  to  her,  sent  to 
her  from  Holland  ;  that  she  never  understood 
that  John  Anderson  had  any  relations  ;  that 
he  was  reputed  to  be  a  Scotchman,  and  she 
had  heard  her  grandfather  say  that  he  had 
been  to  Scotland  and  set  an  inquiry  on  foot, 
but  that  no  connection  of  his  was  to  be  found 
there  ;  that  her  grandfather  claimed  the  prop- 
erty as  an  heir  of  Mrs.  Anderson,  and  that  the 
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De  Grove  family  had  claimed  the  property  as 
belonging  to  them  ever  since  the  Revolutionary 
War.  Mrs.  Albertson,  who  was  the  widow  of 
a  son  of  Rebecca  De  Grove  (the  sister  of  Mrs. 
Anderson,  the  mother  of  Rachel  White),  testi- 
fied that  it  was  always  understood  and  believed 
that  Mrs.  Anderson  was  the  owner  of  the 
premises  in  question,  and  that  she  had  heard 
that  just  after  the  Revolutionary  War  one  of 
Adolph  De  Grove's  sons  took  possession  of  the 
premises  in  question, but  White's  folks  got  him 
away.  She  also  testified  that  she  had  heard 
Mrs.  Anderson  speak  of  Mary  Smith  (the  plaint- 
iff in  an  action  of  ejectment  brought  against 
these  same  defendants,  and  which  was  tried 
in  1832),  as  her  niece  and  the  daughter  of 
Adolph  DeGrove.  TheAtty-Gen. next  called  as 
a  witness,  Catharine  De  Grove  (the  widow  of 
a  grandson  of  Adolph  De  Grove), who  testified 
that  it  was  the  reputation  in  the  family  of  her 
deceased  husband  that  John  Anderson  was  the 
*husband  of  Rachel  DeGrove,  and  that  [*2O7 
Rachel  White,  who  married  Thomas  White, 
was  their  daughter.  The  Atty-Gen.  then  asked 
the  witness,  "whether  it  was  the  reputation  in 
the  family  of  her  deceased  husband,  that  John 
Anderson  died  without  leaving  any  relative  or 
heir,  other  than  his  daughter  Rachel  ;  or  what 
the  reputation  of  the  family  was  in  that  re- 
spect ?  "  To  this  question  the  counsel  for  the 
defendants  objected,  on  two  grounds:  1.  That 
it  was  not  competent  to  give  in  evidence  the 
reputation  in  the  family  of  the  De  Groves,  of 
the  state  of  the  family  or  blood  relations  of 
John  Anderson  on  the'part  of  his  paternal  or 
maternal  blood  relations  or  ancestors, that  fam- 
ily being  merely  the  relations  of  his  wife,  and 
not  the  blood  relations  of  himself;  and  2.  That 
it  appearing  that  there  had  been  a  controversy 
and  claim  to  the  lot  on  the  part  of  the  relations 
of  the  wife  of  John  Anderson,  on  the  alleged 
ground  that  he  left  no  paternal  or  maternal 
relatives  to  inherit,  and  that,  therefore,  they 
were  entitled  thereto — which  controversy  and 
claim  had  existed  from  the  period  of  the  Revo- 
lutionary War — the  reputation  and  tradition 
derived  from  that  family  was  incompetent  and 
inadmissible.  The  circuit  judge  decided  that 
proof  of  declarations  by  deceased  members  of 
the  De  Grove  family,  and  reputation  in  that 
family  that  Rachel  White  died  leaving  no  col- 
lateral heir  on  her  father's  side, was  inadmissi- 
ble; that  such  declarations  and  reputation,  to 
be  admissible,  must  be  drawn  from  members 
of  and  exist  in  the  family  of  John  Anderson, 
and  not  elsewhere;  and  as  it  appeared  that  the 
premises  in  question,  at  and  during  the  time 
in  which  the  declarations  were  made  and  rep- 
utation existed,  were  claimed  to  have  descend- 
ed to  members  of  the  De  Grove  family  from 
the  wife  of  John  Anderson,  declarations  by 
members  of  that  family  and  reputation  therein 
were  incompetent  evidence  ;  the  members  of 
that  family  having  an  interest  in  disproving 
the  title  of  the  defendants.  Whereupon,  by 
the  assent  of  the  counsel  of  both  parties,  a  non- 
suit was  entered,  with  leave  to  apply  to  the 
Supreme  Court  to  set  it  aside,  and  grant  a  new 
trial. 

At  the  October  Term,  1838,  Samuel  Beards- 
ley,  then  Atty-Gen.,  moved  on  a  bill  of  excep- 
tions to  set  aside  *the  nonsuit.  He  in-  [*2O8 
sisted  that  the  rule  authorizing  evidence  to  be 
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given  of  the  declarations  of  deceased  members 
of  a  family,  and  of  the  reputation  existing  in 
families  in  reference  to  the  question  of  pedi 
gree.was  not  limited  to  either  the  paternal  or 
maternal  line  of  the  person  last  seised  ;  that  it 
was  enough  that  the  persons  whose  declara- 
tions were  given  in  evidence,  or  that  those 
among  whom  a  reputation  existed,  were  blood 
relatives  of  the  person  last  seised.  But  be  that 
as  it  might,  he  argued  that  the  proof  offered 
was  admissible,  because  the  interest, if  any  ex- 
isted, was  against  the  parly  offering  it, and  the 
defendants  had  no  right  to  object. 

Mr.  M.  T.  Reynolds,  contra. 

At  the  January  Term,  1839,  the  following 
opinion  was  delivered  in  the  Supreme  Court : 

By  the  Court,  Cowen,  /.  It  was  not  denied 
that  Rachel  White,  the  propositus,  inherited  ex 
parte  palerna,  and  died  without  lineal  descend- 
ants. It  followed  that  the  premises  in  question 
could  not  go  to  her  mother, or  her  connections, 
the  De  Groves,  through  her.  Rachel  White 
was  of  the  blood  of  the  De  Groves'  and  it  was 
not  contended  that  hearsay  from  deceased  mem- 
bers of  the  De  Grove  family  thus  connected 
with  her,  might  not  be  received  as  to  the  state 
of  her  immediate  family;  nor  was  it  necessary 
to  deny  that,  for  the  fact  was  a  matter  notori- 
ous, and  beyond  dispute.  She  having  died 
without  issue,  and  all  claimants  ex  parte  ma- 
terna  being  out  of  the  question,  the  law  then 
goes  in  search  of  her  collateral  relatives  on  the 
side  of  her  father.  To  prove  that  she  had  none, 
or  in  other  words,  that  her  father  had  none, 
the  declarations  of  deceased  members  of  the 
family  of  a  grandson  of  Adolph  De  Grove, the 
latter  being  an  uncle  of  the  propositus, were  of- 
fered in  evidence.  The  first  reason  for  its  re- 
jection by  the  learned  judge  was,  that  proof  of 
declarations  by  deceased  members  of  the  De 
Grove  family, and  of  reputation  in  that  family, 
that  Rachel  White  died  leaving  no  collateral 
heir  on  the  father's  side,  was  inadmissible,  be- 
cause not  drawn  from  members  of  the  family 
2O9*]  of  John  Anderson;  *he  held  that,  to  be 
admissible,  the  declarations  and  reputation  pro- 
posed, must  be  drawn  from  and  exist  in  the 
family  of  John  Anderson,  and  not  elsewhere. 

This  matter  was  put  upon  the  argument  as 
if  the  proposition  had  been  to  prove  the  decla- 
rations of  some  persons  not  at  all  connected  in 
blood.  But  I  do  not  understand  that  to  be  so. 
The  search  was  after  the  collateral  relations  of 
Rachel  White — on  her  father's  side  to  be  sure; 
but  it  was  no  less  an  inquiry  as  to  her  blood 
relations  to  be  carried  into  the  family  of  one 
of  them.  They  being  related  to  her,  would  nat- 
urally be  acquainted  with  the  history  of  her 
family  connections,  not  merely  on  their  own, 
but  also  her  father's  side.  It  is  not  essential 
that  the  declarant  should  be  connected  with 
both  branches  of  her  family.  2  RUSS.&  Mylne, 
156.  Adolph  De  Grove  was  her  mother's  broth- 
er; and  the  hearsay  was  sought  for  in  the  fam- 
ily of  his  grandson.  I  am  not  aware  that  the 
law  has,  in  point  of  competency,  limited  an 
inquiry  into  this  hearsay  concerning  pedigree, 
within  any  particular  degree  of  relationship  ; 
though  in  old  families  like  this,  the  sources  of 
inquiry  are,  of  course,  proportionably  remote, 
and  the  answers  less  distinct  and  less  reliable. 
In  this  view  I  do  not  understand  it  to  be  denied 
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that  the  question  addressed  to  Catharine  De 
Grove  was  admissible. 

But  the  counsel  for  the  defendant  go  a  step 
higher,  and  consider  this  an  inquiry  for  the 
relatives  of  Rachel  White's  father,  Capt.  An- 
derson, carried  into  the  family  of  his  connec- 
tion by  marriage.  Yet  even  in  this  view,  I  do 
not  understand  the  authorities  as  absolutely 
precluding  the  inquiry.  It  has  been  admitted 
in  several  modern  cases.  In  Doe,  exdem.  North- 
ey,  v.  Harvey,  1  Ry.  &  M.,  297,  the  lessor  of 
the  plaintiff  claimed  as  the  heir  ex  parte  mtt- 
terna  of  Mary  Rowe;  and  in  order  to  show  that 
she  had  heirs  ex  parte  paterna,  the  declaration 
of  her  deceased  husband  were  received.  Little- 
dale,  -/. ,  said  the  husband  must,  for  this  pur- 
pose, be  considered  as  one  of  the  family.  In 
Doe,  ex  dem.  Tutter,  v.  Randall,  2  Moore  &  P., 
20,  the  declarations  of  a  deceased  woman  of 
what  her  first  husband  used  to  say,  were  re- 
ceived. Her  declarations  were  made  after  act- 
ual connection  by  marriage  had  ceased;  but 
she  had  once  held  a  relation  rendering  it  very 
*probable  that  she  would  learn  truly  [*21O 
from  her  husband  who  was  his  heir.  The  prin- 
ciple on  which  such  traditionary  evidence  is 
received  on  questions  of  pedigree  is  quite  fa- 
miliar; and  I  shall,  therefore,  only  say  it  will 
be  found  very  well  stated  by  Burrough,  «/.,  in 
the  case  last  cited,  p.  26.  The  declarations  of 
deceased  servants,  or  intimate  acquaintances, 
are  not  admissible.  Johnson  v.  I^awson,  9  J.  B. 
Moore,  183;  8.  C.,  2  Bing.,  86;  Waldron  v. 
Tuttle,  4  N.  H.,  371;  Doe,  d.  Sutton,  v.  Ridg- 
ifay,  4  B.  &  Aid.,  53.  But  Johnson  v.  Lawson, 
distinctly  admits  that  the  declarations  of  de- 
ceased relatives  may  be  received,  without  lim- 
iting them  by  blood;  and  this  on  the  authority 
of  Vowles  v.  Young,  13  Ves.,140.  Ld.  Erskine 
there  speaks  of  a  reputation  of  descent  being 
established  by  a  relation  however  distant;  and 
the  case  itself  held  that  a  declaration  by  a  de- 
ceased husband  might  be  proved,  to  show  that 
his  wife  was  illegitimate.  That  would  be  to 
show  that  she  could  have  no  heirs.  I  hardly 
think  that  any  case  has  gone  quite  so  far  as 
was  proposed  in  the  one  at  bar,  to  seek  for 
reputation  among  marriage  connections,  if  the 
proposition  is  to  be  regarded  in  that  light;  but 
the  authorities  are  far  from  absolutely  cutting 
off  their  declarations.  In  one  case  the  court 
said  the  hearsay  must  be  derived  from  the  hus- 
band in  respect  to  the  wife's  relationship,  and 
seemed  to  intimate  that  the  declaration  of  a 
more  remote  marriage  connection  would  be  in- 
admissible. Crease  v.  Barrett,  1  Cramp.,  M. 
&  R.,  928.  This  does  not  appear  to  be  fully 
settled. 

I  do  not  pursue  the  inquiry,  however,  be- 
cause I  feel  quite  clear,  that  whatever  might 
be  our  conclusion  as  to  this  ground  of  objec- 
tion, the  evidence  was  inadmissible  within  the 
salutary  rule  established  by  the  Berkeley  Peer- 
age case,  4  Camp.,  401,  as  being  of  declarations 
made  post  litem  motam.  Chapman  v.  Chapman, 
2  Conn.,  347,  349,  S.  P.  Both  these  cases  hold, 
and  they  carry  their  own  vindication  of  the 
principle,  that  statements  made,  though  by 
persons  otherwise  reliable,  being  after  a  suit 
brought  or  a  claim  started  upon  the  question 
to  which  they  relate,  become  entirely  inad- 
missible on  account  of  the  supposed  bias  under 
which  they  were  uttered.  The  same  rule  pre- 

WEND.  25. 


1840 


THE  PEOPLE  v.  FULTON  FIRE  INS.  Co. 


210 


vails  in  relation  to  several  other  branches  of 
hearsay  evidence,  the  authorities  upon  which 
211*]  it  *is  unnecessary  to  notice,  since  they 
are  so  strong  upon  the  matter  in  hand.  Here 
it  is  admitted  that  some  of  the  family  of  the 
De  Groves,  relations  of  the  witness  to  whom 
the  question  was  addressed,  and  perhaps  con- 
cerned in  interest  to  aver  the  want  of  collater- 
al heirs,  on  the  side  of  Rachel  White's  father, 
without  which  their  own  claims  must  utterly 
fail,  both  at  law,  and  in  all  hope  at  the  hands 
of  the  Legislature,  have  kept  up  a  continual 
claim  and  struggle  to  obtain  this  land  ever 
since  the  Revolution.  It  was  said  by  the  Atty- 
Gen.,  that  the  evidence  proposed  would  not 
better  their  title.  That  may  be  technically  so, 
but  they  do  not  appear  to  have  been  conscious 
of  it.  The  exclusion  does  not  arise  from  an 
assumption  that  they  have  a  good  claim,  but 
from  the  circumstance  that  they  claim  at  all  in 
hostility  to  the  fact  of  collateral  heirs  ex  parte 
paterna.  They  need  not  have  an  interest  tangi- 
ble to  the  law,  like  a  witness  called  to  the  stand. 
It  is  enough  that  they  have  an  interest  in 
the  question,  or  have  believed  that  they 
had  a  claim  and  asserted  it.  See,  per  Rich- 
ardson, Gh.  J.,  in  Waldron  v.  Tutlle,  4  N. 
H.,  378.  The  declarations  proposed  to  be  given 
in  evidence,  were  plainly  of  a  date  posterior  to 
the  institution  of  their  claim,  and  were  proper- 
ly rejected  on  that  ground.  A  new  trial  is, 
therefore,  denied. 

The  Atty-Gen.  sued  out  a  writ  of  error  re 
moving  the  record  into  this  court,  where  the 
cause  was  argued  by, 

Mr.  Willis  Hall,  Atty-  Gen. ,  for  the  people. 

Mr.  M.  T.  Reynolds,  for  defendants  in  er- 
ror. 

Points  on  the  part  of  the  plaintiffs  in  error. 

1.  The  proof  sougfit  to  be  given,  and  which 
was  excluded  by  the  circuit  judge,  was  not  of- 
fered to  establish  the  pedigree  or  genealogy  of 
any  family  or  individual,  but  to  prove  the  ex- 
tinction of  a  particular  class  of  persons.     But 
if  the  rules  of  evidence  which  govern  in  cases 
of  pedigree,  were  applicable  to  the  question  as 
presented,  it  would  still  be  competent  to  prove 
by  reputation  in  the  De  Grove  family,  and  by 
2512*]  declarations  *of  deceased  members  of 
that  family  (they  being  blood  relatives  of  Ra- 
chel  White,  although  not  blood  relatives  of 
her  father,  John  Anderson),  that  she  left  no 
blood  relatives  on  her  father's  side,  and  this 
was  the  substance  of  the  proof  sought  to  be  ob- 
tained, and  which  was  excluded  by  the  circuit 
judge,  although  held  by  the  Supreme  Court  to 
be  admissible,  notwithstanding  that  objection. 

2.  The  controversy  and  claim,  on  the  part 
of  members  of  the  De  Grove  family,  some  or 
all  of  them,  which  was  proved,  furnished  no 
valid  objection  to  the  admission  of  the  evi- 
dence as  offered.  The  principle  which  excludes 
declarations  made  post  litem  motam,  is  inap- 
plicable to  the  question  presented  in  this  case. 
Berkley  Peerage  case,  4  Camp.  N.  P.  ,401;  Chap- 
man v.  Chapman,  2  Conn.  ,347;  Peirsol  V.  Elliott, 
1  Pet.,  328. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  first  question  for 
our  consideration  is.  whether  the  circuit  judge 
was  right  in  supposing  that  no  evidence  of  dec- 
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larations  of  deceased  persons  can  be  received 
upon  a  question  of  pedigree,  except  the  dec- 
larations of  blood  relations.  Upon  this  ques- 
tion the  decision  was  clearly  wrong.  The 
cases  referred  to  in  the  opinion  of  Mr.  J.  Cow- 
en,  show  that  it  is  the  constant  practice  to  re- 
ceive evidence  of  the  declarations  of  persons 
connected  with  the  family  by  marriage  as  well 
as  of  those  who  were  connected  with~it  by  the 
ties  of  consanguinity.  Indeed,  it  is  the  con- 
stant practice  of  the  courts  to  receive  inscrip- 
tions from  ancient  tombstones  as  evidence  of 
pedigree,  as  well  to  show  who  were  the  col- 
lateral relatives  of  the  decedent,  as  to  prove 
who  were  the  children,  and  to  do  so  without 
inquiring  whether  the  monument  and  inscrip- 
tion were  placed  there  by  those  who  were  con- 
nected with  the  decedent  by  blood,  or  by  the 
ties  of  affinity  only.  Where  either  the  husband 
or  the  wife  survives  the  other,  we  all  know  that 
the  inscription  upon  the  tombstone  is  usually 
directed  by  the  survivor;  or  at  least  that  the  in- 
formation, so  far  as  relates  to  pedigree  which 
the  inscription  contains,  usually  comes  from 
from  that  *source;  and  yet,  if  such  in-  [*213 
scription  described  a  deceased  husband  as  hav- 
ing been  the  natural  child  of  A  B,  and  the  is 
sue  of  the  decedent  happened  to  fail  one  hun- 
dred years  afterwards,  there  could  not  be  a 
doubt  that  the  Atty-Gen.  might  legally  give 
that  inscription  in  evidence  to  show  there  was 
a  bar  of  illegitimacy,  which  precluded  the  pos- 
sibility of  there  being  any  collateral  heirs  of 
such  decedent  who  could  lawfully  inherit  the 
estate  which  came  from  him  by  descent.  The 
result  would  be  the  same  in  the  case  of  a  grave- 
stone, if  it  appeared  from  the  inscription  there- 
on that  it  was  erected  to  the  memory  of  the  de- 
ceased by  his  brother-in-law,  showing  that  he 
died  without  leaving  any  blood  relatives,  or 
that  his  parents  were  aliens. 

Again;  the  circuit  judge  erred  in  deciding 
that  none  but  those  who  were  of  the  blood  of 
Anderson  were  competent  to  make  declara- 
tions, showing  that  Mrs.  White  died  without 
heirs,  even  if  the  declarations  of  blood  relatives 
were  necessary  in  cases  of  pedigree.  The  Atty- 
Gen.  was  endeavoring  to  show  that  Mrs.  White 
had  no  heir-at-law,  capable  of  inheriting  this 
estate.  Adolph  De  Grove  was  a  blood  relative 
of  hers,  although  not  connected  by  the  ties  of 
consanguinity  with  her  paternal  ancestors. 

The  decision  of  the  circuit  judge  necessarily 
excluded  all  other  evidence  of  reputation  com- 
ing from  the  relatives  of  the  mother's  side,  as 
well  as  the  declarations  of  Adolph  De  Grove, 
who  claimed  as  the  heir  of  his  sister  and  the 
members  of  his  family.  But  as  Mrs.  Anderson 
died  in  1779,  before  the  change  in  the  Law  of 
Descents,  the  claim  of  Adolph,  that  he  was  en- 
titled to  the  land  as  heir  of  his  sister,  could 
not  affect  the  declarations  which  might  have 
been  made  by  the  sister  who  married  an  Albert 
son,  or  reputation  coming  from  that  branch  of 
the  family  of  the  mother  of  Mrs.  White.  It 
does  not  appear,  however,  that  the  Atty-Gen. 
was  prepared  to  give  any  evidence  of  reputa- 
tion in  that  branch  of  the  family  other  than 
what  was  derived  from  the  declarations  of  the 
maternal  uncle,  as  to  the  inquiries  set  on  foot 
by  him. 

If  the  question,  whether  Mrs.  White  left  any 
paternal  relatives,  had  any  connection  with 
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the  claim  set  up  by  Adolph  De  Grove  as  the 
heir  at  law  of  his  sister,  there  is  no  doubt  that 
214.*]  *any  declarations  to  that  effect  made 
by  him  or  his  descendants  who  claimed  through 
him,  ought  to  have  been  rejected  as  made/w*< 
U'lt'in  molam,  although  a  suit  had  not  been  act- 
ually commenced  involving  the  question  as  to 
which  those  declarations  were  made.  That, 
however,  was  not  the  question  presented  in 
the  Berkeley  Peerage  case,  for  in  that  case  the 
question  was  actually  in  issue  in  the  Court  of 
Chancery  upon  the  point,  whether  there  was  a 
marriage  by  the  deceased  Earl  before  the  birth 
of  the  complainants,  the  elder  children,  who 
had  filed  a  bill  against  the  younger  children  to 
perpetuate  the  evidence  of  the  first  marriage. 
It  was,  therefore,  the  testimony  of  the  father 
upon  the  very  question  in  issue  in  the  subse- 
quent claim  of  peerage  ;  for  if  the  first  mar- 
riage had  not  taken  place,  the  claimant  was  not 
entitled  to  the  earldom;  and  the  son  born  after 
the  other  undisputed  marriage  was  the  legiti- 
mate heir  to  that  title  of  honor.  In  that  case, 
the  first  question  as  stated  for  the  opinion  of 
the  judges,  which  questions  are  always  stated 
in  the  form  of  a  hypothetical  case. was,  whether 
upon  the  trial  of  a  suit  between  different  par- 
ties, the  testimony  of  a  witness  in  another  suit 
upon  the  same  point  is  admissible,  after  his 
death,  in  a  matter  of  pedigree,  the  witness 
being  the  father  of  the  party  whose  legitimacy 
was  to  be  established  in  both  suits  ?  The  opin- 
ion of  the  judges  upon  the  third  question,  how- 
ever, shows  that,  to  exclude  evidence  of  pedi- 
gree, it  must  appear  that  the  declaration  was 
made  after  an  actual  controversy  has  arisen 
upon  the  question  to  which  the  declaration  re- 
lates, although  it  is  not  necessary  to  show  that 
the  person  knew  that  a  suit  was  commenced  or 
about  to  be  commenced  to  litigate  that  ques- 
tion. The  second  question  stated  for  the  opin- 
ion of  the  judges  was,  whether,  upon  the  trial 
of  a  suit  in  ejectment  where  it  was  necessary 
for  the  plaintiff  to  prove  that  he  was  the  legit- 
imate son  of  T.,  who  was  then  dead,  an  entry 
made  by  his  father  in  the  family  Bible,  stating 
that  the  plaintiff  was  his  eldest  son,  born  in 
lawful  wedlock,  from  the  wife,  stating  her 
name  and  the  date  of  the  birth,  would  be  re- 
ceived as  legal  evidence  to  prove  the  legitimacy 
of  the  plaintiff  as  evidence  of  the  declaration 
of  the  deceased  father  in  a  matter  of  pedigree, 
215*]  although  it  should  be  proved  *on  the 
trial  that  the  supposed  father  had  declared  that 
he  made  such  entry  for  the  express  purpose  of 
establishing  the  legitimacy  and  the  time  of  the 
birth  of  the  plaintiff,  in  case  the  same  should  be 
called  in  question  by  any  person,  or  in  any 
cause  whatever  after  the  death  of  the  person 
making  such  entry?  Oh.  J.  Mansfield  delivered 
the  unanimous  opinion  of  the  twelve  judges, 
that  such  entry,  whether  made  in  the  Bible  or  in 
any  other  book,  or  on  any  other  piece  of  paper, 
would  be  admissible  in  evidence  as  a  declara- 
tion of  the  father  in  a  matter  of  pedigree,  not- 
withstanding the  professed  view  with  which  it 
was  made.  The  judges  added,  that  the  partic- 
ularity of  the  entry  would  be  a  strong  circum- 
stance of  suspicion  ;  but  still  it  would  be  re 
ceivable  as  evidence,  whatever  the  credit  might 
be  to  which  it  would  be  entitled.  4  Camp., 
418.  The  decision  upon  this  last  point  thus  de- 
clares the  rule  of  law  to  be,  that,  in  questions 
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of  pedigree,  the  declarations  of  deceased  rela- 
tives are  not  to  be  absolutely  rejected,  because 
there  is  room  for  suspicion  that  they  may  have 
been  made  for  a  sinister  purpose,  if  the  party 
making  them  has  no  interest  in  establishing 
their  truth,  unless  a  controversy  had  already 
arisen  between  two  or  more  persons  upon  the 
point  to  which  the  declarations  related,  which 
had  actually  produced  a  litigation  between 
them,  or  which  probably  must  tend  to  such  a 
result. 

Here  the  claim  on  the  part  of  Adolph  De 
Grove  was,  that  he  was  entitled  to  the  land  as 
heir  of  his  sister,  upon  the  ground,  I  presume, 
stated  by  Mrs.  Hartwick,  that  it  had  been  pur- 
chased by  the  husband  with  her  money,  which 
was  sent  from  Holland.  There  is  no  evidence 
that  the  defendants,  or  those  under  whom  they 
entered  into  possession,  ever  pretended  to  claim 
title  from  or  under  any  collateral  relative  of 
John  Anderson.  The  question  whether  Ander- 
son had  or  had  not  any  collateral  relatives, 
therefore,  could  not  possibly  aid  Adolph  De 
Grove  in  sustaining  his  claim  to  the  land  as 
heir  at  law  of  the  widow,  who  could  not,  upon 
any  supposition,  be  the  heir  of  her  daughter  or 
of  her  husband,  as  to  this  land.  I  think,  then, 
the  fair  presumption  to  be  drawn  from  the  dep- 
ositions was,  that  Adolph  De  Grove,  finding 
that  his  claim  to  the  lands  as  heir  of  his  sister 
could  not  be  sustained,  *after  ascer-  [*2 1 6 
taining  from  the  deed,  which,  probably,  came 
into  the  possession  of  Ann  White,  who  re- 
mained in  possession  of  the  premises  after  the 
death  of  Mrs.  Anderson,  that  such  deed  was  not 
given  to  his  sister,  but  to  her  husband,  set  the 
inquiry  on  foot  in  Scotland  for  the  purpose  of 
finding  the  collateral  heirs  of  his  deceased 
niece,  on  the  part  of  the  father,  to  enable  him 
to  obtain  title  by  purchasing  their  interest  in 
the  premises  ;  and  that  he  in  this  way  ascer- 
tained that  no  collateral  relatives  could  be 
found. 

Indeed,  it  cannot  be  necessary  for  the  Atty- 
Gen.,  in  any  case,  to  give  positive  evidence  of 
the  failure  of  heirs  of  the  person  last  seised, 
for  the  purpose  of  showing  that  the  land  has 
escheated.  Everybody  must  of  necessity,  have 
collateral  relatives,  unless  the  line  of  his  de- 
scent from  Noah,  or  that  of  all  his  relatives 
who  might  otherwise  have  inherited,  has  been 
broken  by  alienage  or  attainder,  or  crossed  by 
a  bar  sinister.  As  the  law,  however,  never  re- 
quires an  absurdity,  it  is  not  necessary  to  give 
any  thing  like  positive  evidence  that  the  inher- 
itable blood  of  the  person  last  seised  does  not 
flow  in  the  veins  of  any  other  descendant  of 
Adam,  the  original  progenitor  of  the  whole 
human  race,  in  order  to  establish  a  title  by  es- 
cheat. But  if  no  blood  relatives  of  the  person 
last  seised  are  known  to  exist,  the  people  of  the 
State  are  presumptively  entitled  to  the  vacant 
succession.  It  is  only  necessary,  therefore, 
for  the  counsel  for  the  people  to  give  general 
evidence,  showing  that  no  persons  have  been 
found  to  claim  the  premises  as  heirs  at  law  of 
the  person  last  seised;  leaving  it  for  those  who 
wish  to  show  a  title  out  of  the  State,  either  in 
themselves  or  a  stranger,  to  prove  that  such 
heirs  do  in  fact  exist. 

Here,  I  think,  the  deposition  of  Adah  Al- 
bertson,  who  was  a  connection  by  marriage  of 
the  person  last  seised,  was  of  itself  sufficient  to 

WEND.  25 


1840 


THE  PEOPLE  v.  FULTON  FIRE  INS.  Co. 


216 


•cast  the  burden  of  proof  upon  the  defendants, 
of  showing  that  Mrs.  White  left  heirs  ex  parte 
paterna  to  inherit  this  estate  from  her.  The 
witness  was  acquainted  with  the  widow  of 
Anderson,  who  continued  to  reside  in  the  house 
for  many  years  after  the  death  of  her  husband 
and  daughter  without  being  disturbed  by  any 
one  claiming  to  be  the  heir  of  the  blood  of 
Anderson  ;  and  Mrs.  Hartwick  shows  that 
217*]  *Capt.  White  continued  to  reside  with 
her  as  her  son.  having  married  her  deceased 
daughter;  and  he  afterwards  brought  his  sec- 
ond wife  there  to  live,  who  continued  in  pos- 
session after  the  death  of  the  widow  of  Ander- 
son in  1779..  Under  these  circumstances,  I 
think  the  judge  should  have  permitted  the 
reputation  among  the  maternal  relatives  to  have 
gone  to  the  jury  in  connection  with  these  facts, 
as  sufficient  evidence  of  the  escheat  of  the 
property  ;  unless  the  defendants  could  show 
that  there  were  at  the  commencement  of  this 
suit,  some  heirs  of  the  first  Mrs.  White  in  ex- 
istence capable  of  inheriting  this  lot ;  or  could 
show  that  they  were  entitled  to  hold  it  by  ad- 
verse possession. 

For  these  reasons,  I  have  arrived  at  the  con- 
clusion that  the  decision  of  the  circuit  judge 
was  erroneous,  and  that  the  nonsuit  should 
have  been  set  aside,  and  a  new  trial  granted. 
I,  therefore,  shall  vote  to  reverse  the  judgment 
of  the  Supreme  Court. 

By  Senator  Paige.  It  may  be  deemed  a 
point  unsettled  whether  declarations  of  mar- 
riage connections,  as  to  pedigree,  are  admissi- 
ble in  evidence.  In  some  instances,  the  dec- 
larations of  the  husband  or  wife  of  the  proposi- 
tus  have  been  received,  but  I  believe  no  case 
can  be  found  where  the  declarations  of  a  more 
remote  marriage  connection  have  been  re 
ceived.  No  case  has  gone  as  far  as  was  pro- 
posed here,  viz.:  to  show  by  declarations  of 
remote  marriage  connections  (not  blood  rela- 
tions) of  John  Anderson,  that  he  died  leaving 
no  relation  or  heir,  except  his  daughter,  Ra- 
chel White,  and  that  Rachel  White  left  no 
collateral  heir,  ex  parte  paterna.  But,  without 
deciding  this  question  (although  I  strongly  in- 
cline against  the  evidence),  I  am  clear  that  the 
evidence  was  inadmissible  upon  the  ground 
that  the  declarations  were  made  post  litem  mo- 
tarn,  after  the  claim  to  the  premises  in  question 
was  preferred  by  the  De Grove  family;  which 
claim  was  in  hostility  to  the  fact  of  collateral 
heirs,  ex  parte  paterna,  of  Rachel  White.  Berke- 
ley Peerage  case,  4  Camp.  N.  P.,  401,  and  cases 
cited  in  opinion  of  Cowen,  J. 

218*]  *By  Senator  Verplanck.  We  might 
be  authorized  to  set  aside  the  nonsuit  and 
grant  a  new  trial  in  this  case,  upon  either  of 
two  distinct  grounds,  if  they  appeared  on  the 
record;  1.  It  might  be  done"  if  the  evidence  ad- 
mitted, made  out  such  a  presumptive  proof  of 
defect  of  heirs  (however  slight  and  inconclu- 
sive against  any  opposing  testimony)  as  was 
sufficient  to  raise  any  question  of  fact  for  the 
jury;  and,  2.  A  new  trial  should  be  granted  if 
any  legal  evidence  was  improperly  excluded  by 
the  judge. 

What,  then,  is  the  evidence  absolutely  neces- 
sary to  raise  a  presumption,  or  mere  naked 
probability  of  the  defect  of  heirs,  for  the  con- 
-sidcration  of  the  jury  in  the  case  of  a  claim  of 
WEND.  25. 


escheated  lands?  The  rule  of  escheat  in  this 
State  is  distinctly  declared  and  enacted  in  our 
Revised  Statutes:  "  The  people  of  this  State, 
in  their  right  of  sovereignty,  are  deemed  to 
possess  the  original  and  ultimate  property  in 
and  to  all  lands  within  the  jurisdiction  of  this 
State;  and  all  lands,  the  title  to  which  shall 
fail  from  the  defect  of  heirs,  shall  revert  or  es- 
cheat to  the  people."  1  R.  S.,  718.  The  stat- 
utes further  enact  that  the  title  of  the  people 
of  the  State  to  any  real  property  by  escheat, 
must  be  established  by  an  action  of  ejectment, 
to  be  brought  for  the  recovery  thereof,  in 
which  action  the  proceedings  shall  in  all  re- 
spects be  similar  to  those  usually  had  in  other 
actions  of  ejectment, with  the  exception  that  it 
may  be  brought  as  against  unknown  claimants. 
1  R.  S.,  282.  Now  the  great  principle  of  the 
action  of  ejetctment,  as  it  is  expressed  by  Ken- 
yon  and  Ellenborougb,  and  adopted  in  all  the 
text  writers  (English  and  American),  is,  that 
"  The  party  claiming  must  prevail  by  the 
strength  of  his  own  title;  not  by  the  weakness 
of  that  of  his  adversary."  What  degree  of  evi- 
dence is  necessary,  then,  to  make  out  any  pre- 
sumption or  probability  whatever,  sufficient  in 
the  absence  of  opposing  testimony,  to  show  the 
State's  title  by  reason  of  defect  of  heirs,  or  to 
furnish  any  ground  for  a  verdict  in  favor  of 
the  people? 

The  ordinary  rational  as  well  as  legal  pre- 
sumption as  to  every  person  is,  that  he  must 
have  some  relations  and,  consequently,  some 
heirs,  however  remote,  and  whether  known  to 
him  or  not.  From  the  natural  laws  of  human 
*descent  and  relationship,  this  must  be  [*219 
so,  and  the  necessary  presumption  must  be, 
that  every  citizen  dying  leaves  some  one  enti- 
tled to  claim  as  his  heir,  however  remote,  un- 
less one  or  other  of  the  only  two  exceptions 
known  to  our  law  should  intervene.  That  law 
has  established  that  an  alien  cannot  inherit  real 
estate,  and  that  the  illegitimate  child  can  claim 
no  legal  relationship  through  his  parents.  In 
order  then  to  make  an  absolute  failure  of  heirs 
possible,  there  must  be  either  illegitimacy  of 
the  person  last  seised,  or  of  some  near  ances- 
tor, or  else  he  must  be  sprung  from  a  foreign 
stock,  through  which  the  policy  of  our  laws 
has  determined  that  no  inheritable  blood  can 
flow.  Otherwise,  no  matter  how  distant  the 
relationship,  or  to  how  remote  an  ancestor  the 
descent  may  be  traced,  still  there  must  be 
somewhere,  persons  living, who  came  from  the 
same  common  stock. 

The  title  of  the  State,  by  reason  of  defect 
of  heirs,  can  clearly  be  made  out  by  actual 
proof  of  the  fact  of  alienage  or  of  illegitimacy, 
or,  in  certain  cases,  by  proof  of  the  reputation 
of  either  of  those  facts.  But  the  rational  and 
usual  rules  of  evidence  will  allow  us  to  go 
further.  Proof  of  the  fact  of  there  being  no 
known  heirs  of  the  deceased  may  well  raise  a 
presumption,  that  for  some  unknown  reason, 
the  inheritable  blood  had  failed;  provided  that 
such  proof  be  direct  and  positive,  founded 
upon  inquiry,  advertisements,  personal  family 
knowledge  or  the  actual  declaration  of  the 
person  last  seised,  or  of  those  from  whom  his 
title  descended.  But  can  we,  with  propriety, 
go  further  than  this,  and  permit  the  natural 
and  general  presumption  of  kindred  to  be  com- 
bated at  all,  by  proof  of  mere  hearsay  reputa- 
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tion  of  the  general  fact  of  defect  of  relations 
and  heirs?  This  appears  to  me  to  give  a  much 
greater  latitude  to  the  admission  of  hearsay  evi- 
dence of  the  vaguest  kind  to  support  a  nega- 
tive fact  in  opposition  to  the  ordinary  laws  of 
natural  descent,  than  has  ever  been  given  in 
respect  to  similar  or  analogous  traditionary 
testimony.  Now  the  only  evidence  offered  in 
this  cause  was  of  this  vague  and  general  char- 
acter. For  it  must  be  observed  that  the  evi- 
dence makes  no  pretense  of  alien  descent,  but 
in  fact  admits  the  reverse.  It  went  to  show 
Scotch  descent,  which  at  the  period  of  the 
22O*]  death  of  the  last  *known  heir  would 
imply  inheritable  blood.  On  this  view  of  the 
whole  evidence  offered,  it  may  be  doubted 
whether  the  nonsuit  ought  not  to  be  sustained 
for  this  reason  alone. 

But  without  deciding  that  question,  it  is 
quite  clear  to  my  mind  that  if  the  judge  was 
right  in  excluding  the  evidence  of  reputation 
of  defect  of  heirs,  upon  the  particular  grounds 
on  which  he  did  so,  then  there  was  nothing 
left  to  go  to  the  jury  in  support  of  the  State's 
title  by  escheat,  as  the  only  remaining  fact  was 
that  admitted  by  the  defendants,  that  Rachel 
White,  to  whom  the  estate  descended,  died 
without  issue.  Now  surely  the  mere  naked 
fact,  that  a  person  formerly  seised  of  the  es- 
tate died  without  issue  or  lineal  heirs,  raises  no 
presumption  whatever  of  a  failure  of  collateral 
heirs;  whilst  the  natural  presumption  is  the 
other  way,  and  in  favor  of  the  existence  of 
heirs  somewhere  existing.  Supposing,  then, 
the  evidence  offered  of  the  understanding  in 
the  De  Grove  family,  that  "Anderson  died 
without  leaving  any  relative  bui  his  daughter," 
to  be  in  itself  proper  and  material,  ought  it  to 
have  been  received  from  that  quarter,  and  un- 
der the  peculiar  circumstances  of  the  case? 

The  great  principle  of  oui  law  as  to  hearsay 
or  similar  secondary  evidence,  is  thus  clearly 
and  briefly  stated  by  Ch.J.  Marshall:  "Hearsay 
evidence  is  incompetent  to  establish  any  spe- 
cific fact,  which  fact  is  in  its  nature  suscepti- 
ble of  being  proved  by  witnesses  who  speak 
from  their  own  knowledge."  7Cr.,  290.  Ac- 
cordingly, when  from  lapse  of  time,  the  facts 
of  descent,  relationship  or  marriage,  are  no 
longer  susceptible  of  proof  by  witnesses  who 
speak  from  their  own  knowledge,  then,  and 
then  only,  evidence  of  the  declarations  of  de 
ceased  members  of  a  family,  or  of  reputation 
among  them  as  to  pedigree  and  relationship  is 
admissible.  It  is  then  received  because  no 
better  evidence  is  accessible ;  because  these 
were  the  persons  most  likely  to  know  the 
facts  in  question  ;  and  because,  ordinarily, 
they  could  have  no  temptation  to  falsehood 
or  misrepresentation  on  such  a  subject.  In  the 
present  case,  the  judge  excluded  evidence  of 
this  kind,  because  the  reputation,  of  which 
proof  was  offered,  was  that  entertained  or  ex- 
pressed among  the  relations  of  the  wife  of  the 
person  from  whom  the  descent  is  traced,  and 
22 1*]  not  *among  his  relatives  by  blood.  I 
see  no  reason,  upon  the  principle  on  which 
such  sort  of  evidence  is  ever  received,  thus  to 
limit  the  inquiry  to  the  relations  of  the  same 
blood  with  the  person  whose  descent,  issue  or 
relationship  may  be  the  subject  of  investiga- 
tion. In  fact,  near  family  connections  by  mar- 
riage are  often  more  likely  to  be  more  accu- 
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rately  acquainted  with  such  facts  than  more 
distant  relations  of  the  same  blood.  The  rea- 
sons for  the  admission  of  such  secondary  evi- 
dence hold  good  in  the  one  case  as  much  as  in 
the  other.  The  cases  are  not  consistent  on  this 
point,  and  some  of  them  go  to  the  exclusion  of 
such  testimony;  whilst  others,  as  Vowlet  v. 
Youngs,  18  Ves.,  140:  Doe  v.  Hartey,!  Rvan  & 
M.,  297;  Tutter  v.  Randall,  2  Moore  &  !».,  20 
(as  collected  by  Judge  Cowen  in  his  opinion  in 
this  case),  would  authorize  its  reception;  and 
as  these  latter  appear  to  me  to  coincide  with 
the  reason  of  the  general  rule,  I  think  they 
should  be  followed.  I  moreover  assent  to  the 
distinction  of  the  Atty-Gen.,  that  this  is  not 
merely  an  inquiry  whether  Anderson,  the  fa- 
ther.left  blood  relations, but  whether  hisdaugh- 
ter  left  such  by  her  father's  side;  and  this  in- 
formation, according  to  any  understanding  of 
the  rule  of  evidence,  might  be  sought  for  and 
ascertained  from  the  declaration  of  any  of  her 
relatives,  whether  on  the  paternal  or  maternal 
side. 

On  the  second  ground  of  exclusion, however, 
I  fully  concur  with  Judge  Cowen,  that  the  for- 
mer claim  and  controversy  among  this  family, 
touching  the  descent  of  the  property  in  ques- 
tion, was  good  ground  for  excluding  the  evi- 
dence of  declarations  and  reputation  among 
them.  The  well  known  principle  of  our  If  w 
is  to  exclude  all  hearsay  testimony.  An  ex- 
ception is  allowed  when  the  facts,  as  in  cases 
of  pedigree  or  of  old  prescription,  are  no  long- 
er susceptible  of  direct  proof  by  living  wit- 
nesses. Still,  in  order  to  adhere,  as  closely  as 
practicable  to  the  policy  of  shutting  out  all1 
vague,  second-hand  and  unauthenticated  evi- 
dence, such  exception  is  made  in  favor  of  proof 
of  declarations  and  reputation  only  where  the 
person  whose  opinion  and  declarations  are  re- 
lied upon,  besides  being  those  most  likely  to 
be  well  informed  as  to  the  facts,  were  also,  so 
far  as  appears,  free  from  all  possible  induce- 
ment* to  misrepresent  the  truth  them-  [*222 
selves,  or  from  any  danger  of  being  misled  by 
others  so  interested.  The  principle  of  this  rule, 
as  well  as  of  the  other  analogous  exceptions  to 
the  more  general  doctrine,  has  been  clearly 
stated  by  Ld.  Chancellor  Eldon:  "The  whole 
goes  upon  this:  declarations  in  the  family,  de- 
scriptions in  wills,  upon  monuments,  or  in  Bi- 
bles and  registry  books,  all  are  admitted  upon 
the  principle  that  they  are  the  natural  effusions 
of  a  party  who  must  know  the  truth,  who 
speaks  upon  an  occasion  when  his  mind  stands 
in  an  even  position,  without  any  temptation 
to  exceed  or  to  fall  short  of  the  truth:  "Whit- 
locke  v.  Baker,  18  Ves.,  514.  When,  however, 
there  is  proof  of  the  existence  of  any  contro- 
versy,involving  the  questions  sought  to  be  set- 
tled by  such  evidence,  such  a  presumption  of 
entire  impartiality  and  absence  of  any  cause  of 
error  must  cease.  Those  who  then  swear  to 
reputation  and  declarations  may,  perhaps, 
swear  to  what  were  only  the  declarations  and 
opinions  of  one  set  of  claimants  among  their 
family,  which  might  have  been  as  strongly  de- 
nied by  others.  When  there  thus  ceases  to  be 
good  ground  for  presuming  such  declarations 
to  correspond  with  the  common  belief  or 
knowledge  of  the  family  at  the  time,  there  is 
the  same  reason  for  shutting  out  such  tradi- 
tionary evidence  as  there  is  for  rejecting  the 
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hearsay  rumors  of  the  day  as  proof  of  more  re- 
cent facts. 

Such  is  the  well  established  usage  and  rule 
of  the  English  law,  as  appears  from  the  opin- 
ion of  the  judges  and  law  peers  of  England, in 
the  Berkeley  Peerage  case,  4  Camp.,  401,  and  I 
think  the  rule  wisely  established.  It  may,  in- 
deed, sometimes  shut  out  evidence  of  truth, 
but  it  must  commonly  operate  in  the  salutary 
nature  of  a  Statute  of  Limitations,  protecting 
honest  possessions  and  bona  fide  subsequent 
purchases  from  the  danger  of  being  shaken 
by  inaccurate  or  distorted  family  traditions, 
growing  out  of  old  contentions.  It  does  not 
rest  upon  any  arbitrary  rule  or  mere  authority, 
but  is  placed  by  the  eminent  and  experienced 
judges  who  delivered  opinions  in  the  Berkeley 
case  upon  general  reasons  and  long  judicial  or 
professional  experience  of  the  nature  and  char- 
acter of  evidence.  Ch.  B.  MacDonald  and 
223*]  Judge  Bayley  indeed  'limit  their  rea- 
soning to  the  effect  of  a  prior  controversy,  lead- 
ing to  litigation  on  the  very  point  on  which 
evidence  of  declarations  is  offered;  that  being 
the  very  case  before  them;  but  the  whole  train 
of  argument  of  the  others,  especially  Judges 
Lawrence  and  Heath  and  Baron  Wood,  go  be- 
yond this  and  apply  to  any  former  controversy 
as  to  property,  touching  or  involving  the  sub- 
ject of  controversy.  In  the  present  case  there 
was  a  long  continued  claim  to  the  property 
now  in  litigation,  by  the  members  of  the  fam- 
ily, the  evidence  of  whose  declarations  is  now 
offered,  and  they  had  deemed  the  very  subject 
of  present  inquiry  so  important  in  respect  to 
their  own  rights,  that  (as  stated  in  one  of  the 
depositions)  an  inquiry  was  said  to  have  been 
set  on  foot  by  them  in  Scotland,  to  ascertain 
whether  any  heirs  of  Anderson  could  be  found. 
It  is  not  easy  to  ascertain  how  the  fact  of  the 
existence  of  such  heirs  was  understood  to  af- 
fect this  claim,  which  appears  to  have  been 
founded  on  descent,  not  from  Anderson  him- 
self, but  from  his  wife's  family.  Still  it  is  clear 
that  the  claimants  thought  it  important,  in 
some  way  or  other. 

Such  declarations  and  reputation  in  a  fam- 
ily are  received  at  second  hand  as  evidence. be- 
cause (in  Judge  Lawrence's  words),  "  when  the 
relation  has  no  interest  to  serve,  and  there  is 
no  ground  for  supposing  that  his  mind  stood 
otherwise  than  even  upon  the  subject  (which 
may  be  fairly  inferred, before  any  dispute  upon 
it  had  arisen)  we  may  reasonably  suppose  that 
he  neither  stops  short  of,  nor  goes  beyond  the 
truth  in  his  spontaneous  declarations  touching 
his  relations  and  family."  So,  also,  Baron 
Wood:  "  Declarations  to  be  receivable  in  evi- 
dence must  have  been  the  natural  effusions  of 
the  mind  of  the  party  making  them,  and  must 
have  been  made  when  his  mind  stood  in  an 
even  position,  without  any  temptation  to  ex- 
ceed, or  fall  short  of  the  truth."  Such,  too,  is 
the  doctrine  of  Ld.  Eldon,  in  13  Ves.,  514;  but 
here,  it  is  evident  that  the  minds  of  the 
De  Groove  family  did  not  stand  in  this  even  posi- 
tion. They  had  not  that  presumptive  impartial- 
ity which  is  allowed  to  supply  the  want  of  the 
sanction  of  an  oath.  They  were  excited  and 
biased  by  the  hopes  and  fears  attendant  on  lit- 
igation. If  the  rule  "that  actual  litigation  or 
litigious  controversy  without  actual  suit,  al- 
224*]  ways*  vitiates  the  hearsay  declaration 
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of  those  in  whose  family  it  existed,"  be  nar- 
rowed down  to  controversies  upon  the  very 
point  afterwards  sought  to  be  ascertained,  and 
strictly  and  legally  involving  it,  the  reason  of 
the  rule  is  lost  sight  of.  The  result  would  be 
to  exclude  such  family  traditions,  when  the 
parties  had  an  accurate  knowledge  of  their  le- 
gal rights,  or  the  legal  grounds  of  their  claim, 
whilst  it  would  admit  them  in  cases  where  the 
claim  pursued  with  equal  ardor  and  interest  is 
erroneously  understood  by  the  parties  them- 
selves, and  where,  for  that  very  reason,  they 
and  their  friends  are  more  exposed  to  see  the 
whole  question  and  its  evidence  through  a 
false  medium,  and  to  suffer  their  wishes  and 
feelings  to  disturb  or  discolor  their  recollec- 
tions or  relations  of  facts.  The  spirit  and  rea- 
son of  the  rule,  in  my  judgment,  therefore,  ex- 
tend to  every  ancient  controversy  involving  or 
affected  hy  the  question  afterwards  in  litiga- 
tion, or  supposed  at  the  time  to  involve  it,  or 
be  affected  by  it. 

The  judgment  of  the  Supreme  Court  should 
be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed?— 10  members  of  the  Court 
answered  in  the  affirmative,  and  13  in  the  neg- 
ative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in-92  N.  Y..  477;  44  Am.  Hep.,  397 :  1  T.  &  C.. 
601 ;  21  Mich.,  83. 
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Executor — Power  to  Sell  Realty—  WTiether  Pos- 
sessed by  Administrator  Cum  Testamento  An- 
nexo— Effect  of  Statute— Sale  at  Auction  Nec- 
essary—  Whether  Executor,  Having  Omitted  to 
take  out  Letters  Testamentary  as  to  Personalty, 
Can  Execute  as  to  Realty — Time  Within  Which 
Power  of  Sale  may  be  Executed. 

Whether  a  power  to  an  executor  to  sell  and  dis- 
pose of  real  estate  granted  by  a  will,  and  to  divide 
the  proceeds  among:  devisees  to  whom  the  estate 
was  given,  can  after  the  death  of  the  executor  be 
executed  by  an  administrator,  cum  testamento  an- 
nezo,  although  it  be  enacted  by  statute,  that  "In 
all  cases  where  letters  of  administration  with  the 
will  annexed  shall  be  granted,  the  will  of  the  de- 
ceased shall  be  observed  and  performed ;  and  the 
administrators  of  such  will  shall  have  the  rights  and 
powers,  and  be  subject  to  thosame  duties,  as  if  they 
had  been  named  executors-  .''such  will"  quaere.  The 
doubt  is  whether  the  statute  extends  to  real  estate, 
or  whether  it  is  not  limited  to  personal  property. 

*Be  that,  however,  as  it  may,  it  was  held,  in  [*225 
this  case,  that  a  deed  of  real  estate  in  the  City  of  N . 
Y.  was  void,  which  was  executed  by  an  adminis- 
trator in  performance  of  a  contract  without  a  pre- 
vious sale  at  public  auction,  whilst  the  law  was  in 
force  there,  requiring  sales  of  real  estate  by  execu- 
tors, in  pursuance  of  an  authority  given  by  will  to 
be  at  public  auction. 

Whether,  under  tBe  provisions  of  the  Revised 
Statutes,  an  executor  who  has  omitted  to  take  out 
letters  testamentary  upon  the  personal  estate  of  the 
testator,  can  proceed  and  execute  the  trusts  of  the 
will  as  to  the  real  property  devised,  as  might  have 
been  done  at  common  law,  quaere. 

The  time  when  a  power  in  trust  for  the  sale  of  real 
estate  created  by  will  may  be  executed,  when  by 
the  will  the  time  is  left  indefinite,  depends  upon  the 
intent  of  the  testator  to  be  gathered  from  the  whole 
scope  of  the  will,  and  the  circumstances  of  the  case. 

It  seems  that  when  a  remainder,  limited  upon  a 
life  estate,  is  directed  to  be  sold,  and  the  proceeds 
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to  be  distributed  among  the  devisees,  and  provision 
is  made  for  children  in  case  of  the  death  of  one  or 
more  of  the  devisees,  that  a  sale  cannot  be  had  until 
after  the  determination  of  the  life  estate. 

Citations-1  Ch.  Gas.,  178  ;  Z  Evans,  Stat.,  395.  sec. 
»:1  (int-iil.  Laws, 808,  sec.  16 ;  1 K.  L,,  1801,  p.  641; 
isin.  p.  316,  sec.  21 :  8  Paige,  295;  2  K.  8.,  109;  Act. 
May  '.i,  1S35 ;  Laws,  1835.  p.  304  : 1837, p.  582,  sec. 43 ;  1 
Sch.  &  L..  52 ;  1  Sujr.  Vend.,  10th  Lond.  ed.,  96,  ch.  2 
aec.  1.  sub.  35 ;  10  ves.,  316:  2  Leon.,  220 ;  Bug.  Pow., 
278 ;  1  Dick..  66 :  3  Vin.  Abr..  427.  pi.  8. 

ERROR  from  the  Supreme  Court.  Thomas 
Asten,  as  survivor,  etc.,  brought  an  action 
of  debt  in  the  Superior  Court  of  the  City  of  N. 
Y.  on  a  bond,  executed  by  the  defendant  to 
him  and  John  Baker  as  administrators,  etc. , of 
Abraham  S.  Egerton,  deceased,  bearing  date 
May  1,  1827.  The  condition  of  this  bond  (after 
reciting  that  the  obligees  had  assigned  to  the 
obligor  a  lease  of  lot  No.  60,  in  Broad  St.  in 
the  City  of  N.  Y.,  executed  by  Judith  Myers, 
the  widow  and  relict  of  Manuel  Myers,  to  Eg- 
erton for  the  term  of  her  natural  life,  reserv- 
ing an  annual  rent)  was  that  the  obligor  should 
pay  to  the  obligees  the  sum  of  $84  annually 
during  the  continuance  of  the  lease,  and  the 
further  sum  of  $1,200  with  lawful  interest 
from  the  time  of  the  death-of  Judith  Myers, 
in  case  the  obligees  should  within  two  years 
after  her  decease  cause  the  fee  of  the  lot,  un- 
incumbered,  to  be  conveyed  to  the  obligor  at 
a  fair  and  reasonable  price  to  be  agreed  upon 
by  the  then  owners  of  the  premises,  or  at  such 
price  as  should  be  fixed  upon  by  any  two  or 
three  persons,  to  be  chosen  one  by  each  party, 
and  the  third  by  such  two;  such  price  to  be 
paid  on  the  delivery  of  the  deed.  Ephraim 
Hart,  the  executor  of  the  last  will  and  testa 
ment  of  Manuel  Myers,  was  a  party  to  the  lease 
executed  by  Judith  Myers  to  Egerton,  and 
thereby  covenanted  with  Egerton,  that  at  the 
determination  of  the  term  created  by  the  lease, 
he  (Hart),  his  executors  or  administrators, 
would  sell  the  demised  premises  to  Egerton, 
22G*]  *his  heirs  and  assigns,  in  fee  simple 
for  such  sum  as  should  then  be  the  fair  value 
of  the  premises;  and  in  case  they  should  not  be 
able  to  agree  on  such  value,  the  same  should 
be  determined  by  three  appraisers:  one  to  be 
nominated  by  each  of  the  parties,  and  the  oth- 
er to  be  chosen  by  the  two  so  nominated;  and 
the  certificate  of  the  three  thus  chosen  should 
be  conclusive  as  to  the  price  to  be  paid  for  the 
premises.  This  covenant  on  the  part  of  Hart 
was  probably  entered  into,  as  supposed  to  be 
authorized  by  the  last  will  and  testament  of 
Manuel  Myers.  By  that  will,  the  testator  gave 
specified  legacies  to  two  of  his  sisters,  and  to 
several  nephews  and  nieces,  all  of  which  he  di- 
rected his  executrix  and  executor  to  pay  out 
of  his  personal  estate,  six  months  after  his  de- 
cease. His  real  estate  he  gave  to  his  wife  dur- 
ing her  life;  and  after  her  decease,  to  his  said 
sisters  and  nephews  and  nieces,  to  be  equally 
divided  between  them.  Then  followed  a  clause 
in  these  words:  "and  for  the  more  easy  and 
equal  division  of  my  said  lands,  tenements  and 
real  estate  jn  manner  aforesaid,  I  do  hereby 
fully  authorize  and  empower  my  executor, 
hereinafter  named,  after  the  decease  of  my 
said  wife,  to  grant,  bargain,  sell  and  dispose  of 
all  my  said  lands,  tenements  and  real  estate, 
for  the  most  moneys  that  can  be  had  or  gotten 
for  the  same,"  to  execute  deeds,  and  to  divide 
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the  moneys,  and  providing  that  on  the  death  of 
either  of  the  devisees  before  a  division  of  his 
real  estate  should  be  made,  the  share  or  part  of 
the  devisee  dying  should  go  to  the  issue  of 
such  devisee.  The  testator'appointed  his  wife, 
Judith,  executrix,  and  his  friend,  Ephraim 
Hart,  executor  of  his  last  will  and  testament, 
which  bore  date  May  18,  1799.  Judith  died 
Nov.  13,  1832,  having  survived  Hart  who  had 
died  previous  to  that  time.  Apr.  10,  1834,  the 
plaintiff,  for  the  purpose  of  enabling  himself 
to  comply  with  the  conditions  of  the  bond  exe- 
cuted by  the  defendant,  procured  administra- 
tion to  be  granted  with  the  will  annexed  to  Al- 
pheus  Sherman,  then  public  administrator  of 
the  City  of  N.  Y.,  who  took  upon  himself  the 
discharge  of  the  duties  consequent  upon  such 
appointment.  And  immediately  thereafter  the 
plaintiff  applied  to  the  defendant,  and  request- 
ed him  to  accept  a  conveyance  of  the  lot  upon 
*the  terras  and  conditions  mentioned  [*227 
in  the  covenant  of  Hart,  to  name  a  price,  or 
appoint  an  appraiser,  etc.;  but  the  defendant 
refused  to  do  anything  in  the  matter.  Where- 
upon this  suit  was  brought. 

On  the  above  facts  appearing  on  the  trial  of 
the  cause,  the  counsel  for  the  defendant  insist- 
ed that  the  plaintiff  was  not  entitled  to  main- 
tain the  action,  on  the  ground  that  Alpheus 
Sherman — notwithstanding  the  grant  of  ad- 
ministration to  him  with  the  will  annexed — 
had  no  authority  to  convey  the  lot,  and  re- 
quested the  presiding  judge  so  to  instruct  the 
jury.  The  judge  declined  so  to  charge  and, on 
the  contrary,  instructed  the  jury  that,  under 
the  will  of  Manuel  Myers  and  the  letters  of  ad- 
ministration with  the  will  annexed,  Mr.  Sher- 
man had  authority  to  convey.  The  counsel  for 
the  defendant  excepted  to  the  charge,  and  the 
jury  found  a  verdict  for  the  plaintiff.on  which 
judgment  was  entered.  The  defendant  re- 
moved the  record  into  the  Supreme  Court  by 
writ  of  error,  where  the  judgment  of  the  court 
below  was  reversed,  and  a  venire  de  now 
awarded.  See  the  opinion  delivered  in  the  Su- 
preme Court  by  Mr.  J.  Cowen,  21  Wend., 432, 
et  seq.  Whereupon  the  plaintiff  below  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court. 

The  cause  was  argued  here  by, 

Mr.  W.  Silliman.  for  plaintiff. 

Mr.  C.  O'Conor,  for  defendant. 

Points  presented  and  argued  on  the  part  of  the 
plaintiff  in  error: 

I.  The  sole  question  in  this  cause  is  whether 
an  administrator.with  the  will  annexed, can  ex- 
ecute a  power  of  sale  conferred  on  an  executor 
by  the  will  of  the  testator. 

II.  The  Statute  2  R.  S.,  72,  sec.  22,  is  in 
these  words:  "In  all  cases  where  letters  of  ad- 
ministration, with  the  will  annexed,  shall  be 
granted,  the  will  of  the  deceased  shall  be  ob- 
served and  performed,  and  the  administrators 
with  such  will,  shall  have  the  rights  and  pow- 
ers, and  be  subject  to  the  same  duties,  as  if 
they  had  been  named  executors  in  such  will." 
In  *an  opinion  given  by  Chancellor  [*228 
Walworth,  in  an  equity  suit  growing  out  of 
this  transaction  he  says  correctly:  "Whatever 
doubts  may  have  previously  existed,  there  is 
no  doubt,  since  the  Revised  Statutes,  that  an 
administrator,  with  the  will  annexed,  may  sell 
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real  estate  under  a  power  contained  in  the  will, 
in  the  same  manner  as  if  he  had  been  named 
as  an  executor  therein."  Every  branch  of  this 
section  of  the  statute  shows  the  intent  of  the 
Legislature  to  confer  the  power  of  sale  on  the 
•administrator. 

III.  It  was  conceded  by  the  counsel  on  the 
argument  in  the  Supreme  Court,  that  an  exec- 
utor of  an  executor  or  an  administrator  with 
the  will  annexed,  may  execute  a  power  of  sale 
(conferred  on  an  executor)  for  the  payment  of 
debts,  and  Mr.  J.  Cowen  also  concedes  that  it 
may  be  so  executed  for  the  payment  of  lega- 
cies. If  these  debts  or  legacies  had  been  charged 
on  the  land  to  its  full  value,  it  is  admitted  that 
the  administrator  might  sell.  The  difference 
between  selling  for  payment  of  fixed  pecuni- 
ary legacies  and  selling  for  division  of   pro- 
ceeds is  verbal  only.  In  all  cases,  except  those 
of  special  trust  and  confidence  (that  is,  the  del- 
egation of  the  power  to  make  a  will,  as  in  the 
case  of  Cole  v.  Wade,  16  Ves.,  27),  powers  con- 
ferred on  executors  would  pass  previous  to  the 
Revised  Statutes  to  executors  of  executors  and 
to  administrators  with  the  will  annexed.     1 
Wms.  Exrs.,  156-291,  628-630;  Sugd.   Pow., 
169-172;   Pow,    Devises,    298,   299;   4  Mass., 
634;  2  Johns.  Ch.,  252;   Toll.  Exrs.,  68;  2  Bl. 
Com.,  510;  4  Kent,  Com.,  326;  Pitt  v.  Pelham, 
1  Ch.  Cas..  176. 

IV.  Cases  of  special  trust  and  confidence,  in 
which  the  power  of  sale  conferred  on  an  exec- 
utor was   not  transmissible  to  his  executor, 
or  to  an  administrator  with  the  will  annexed, 
are  of  rare  occurrence,  and  confined  to  cases 
in  which  the  testator  delegates  to  his  executor 
the  power  of  making  a  will  for.  him,  by  de- 
termining the  objects  or  the  extent  of  his  boun- 
ties.    The  principal  case  on  this  subject  is  that 
of  GoU  v.  Wade,  16  Ves. ,  27,  where  the  testator 
directed  his  trustee  and  executors  to  dispose 
of  the  residue  of  his  estate,  "for  the  use  and 
benefit  of  such  relations  and  kindred  as  they 
229*]  in  their  ^discretion  should  think  prop- 
er, etc.,  in  such  proportions,  manner  and  form 
as  his  said  executors  should  think  proper." 

V.  The   objection   that  the  administrator 
ought  not  to  exercise  the  power,  because  he  is 
not  compellable  to  give  security  for  its  faithful 
exercise  ought  not  to  prevail,  because  :  1.  The 
Legislature  have,  by  the  most  explicit  terms, 
conferred  the  power,  and  the  statute  should 
not  be  nullified,  if  it  has  not  provided  suffi- 
cient security.     2.  The  executor  of  an  execu- 
tor never  gave  security,  and  the  Legislature 
have  put  the  administrator  with  the  will  an- 
nexed in  his  stead.     3.  The  public  administra- 
tor appointed  in  this  case,  gives  general  secu- 
rity for  the  faithful  performance  of  all  his 
duties.     4.  It  would  be  the  duty  of  the  surro- 
gate, where  he  selects  the  administrator,  to  se- 
lect a  person  of  responsibility  correspondent 
with  the  importance  of  his  trust,  and  he  might 
require  proper  security  for  its  due  execution. 

VI.  The  case  of  Wells  v.  Cowper,  2  Ham., 
124,  cited  as  deciding  "the  very  question  now 
before  us,"  decides  nothing  more  than   this 
every  day  principle,  that  an  administrator  ap- 
pointed in  one  State  cannot,  by  virtue  of  such 
appointment,  sell  land  in  another  State.     To 
make  it  "the  very  question  now  before  us,"  it 
should   have  decided  that  the  administrator 
could  not  sell  land  in  the  State  where  he  was 
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appointed,  although  expressly  authorized  to  do 
so  by  statute.  In  the  ancient  case  deemed 
next  in  importance,  cited  from  the  Year  Books, 
nothing  was  decided,  and  the  only  question 
presented,  was  the  validity  of  a  sale  by  feof- 
fees. There  were  no  executors  in  the  case, 
and  the  conversations  of  the  judges,  which  are 
reported,  are  of  no  authority. 

VII.  Hart's  contract  to  sell,  contained  in  the 
lease  to  Egerton,  was  valid.     Sugd.  Pow.,  168 
-59,  270,  365,  359  ;  Co.  Litt.,  n.  2,  to  113  a; 
Shannon  v.  Bradsheet,  1  Sch.  &  Lef.,  65. 

VIII.  It  is  convenient  and  proper  that  all 
the  powers  to  sell  land  contained  in  a  will 
should  be  conferred  by  the  same  court,  and 
that  the  surrogate  should  not  appoint  an  ad- 
ministrator or  trustee  to  sell  for  payment  of 
debts  and  legacies,  and  the  Court  of  Chancery 
appoint  another  trustee  to  sell  for  other  pur- 
poses.     *The  statute    should  be   so  [*23O 
construed  that  all  these  powers  may  be  vested 
in  one  person  by  one  tribunal. 

IX.  The  statute  in  question  provides,  that  in  all 
cases  where  letters,  etc.,  shall  be  gran  ted,  etc., 
certain  rights  and  powers  shall  be  vested  in  the 
administrator.  It  has  no  relation  to  the  time  of 
making  the  will,. or  to  the  time  of  the  testator's 
death,  but  solely  to  the  time  of  granting  let- 
ters ;  and  it  is  immaterial  whether  the  will 
was  made,  or  the  testator  died  before  or  after 
the  passing  of  the  law. 

Points  presented  and  argued,  on  the  part  of  the 
defendant  in  error. 

1.  The  power  of  sale  contained  in  the  will 
of  Manuel  Myers,  was  a  special  and  naked 
trust  power,  not  connected  with  the  adminis- 
tration, and  was  granted  to  Hart,  not  as  exec- 
utor, but  individually,  for  the  sole  purpose  of 
carrying  into  effect  a  devise  of  the  lands  em- 
braced by  the  power.  Such  a  power,  did  not 
at  common  law  survive,  or  pass  to  the  execu- 
tor of  an  executor.  Wentw.  Exrs.,  ch.  20,  p. 
462  ;  Pow.  Devises,  294-310,  and  cases  cited  ; 
Franklin  v.  Osgood,  14  Johns.,  553,  554,  and 
cases  cited  in  21  Wend.,  441;  Sugd.  Pow.,  ch. 
3,  sec.  2,  sub.  2,  and  cases  cited;  16  Johns., 
171,  Sugd.,  ch.  4,  sec.  1;  16  Ves.,  27,  45;  Ben- 
than  v.  Wiltshire,  4  Madd.,  44  ;  Judson  v.  Gib- 
bons, 5  Wend.,  224  ;  4  Kent,  Com.,  3  ed.  326. 
and  Notes ;  Wills  v.  Cowper,  2  Hamm.,  Ohio, 
124. 

1.  The  executor  alone,  was  authorized  to 
sell,  excluding  the  executrix  ;  the  will  desig- 
nates him  individually  as  the  trustee,  and  ex- 
presses special  confidence  in  him.     He  is  not 
commanded  to  sell,  16  Johns.,  171,  and  a  sale 
might,  under  circumstances,  be  a  breach  of 
trust.     3  Cow.,  660;  6  Johns.,  81  ;  1  R.  S., 
730,  sec.  67. 

2.  The  power  is,  in  this  will  expressly  sep- 
arated  from   the  office  of  the  executor,    the 
widow  having  survived   Hart,   his  executor 
could  never  represent  Myers,  the  testator;  and 
her  executor  could  not,  as  her  representative, 
take  by  implication  a  power  which  she  had 
never  possessed.     Sugd.  Powers,  ch.  3,  sec.  2, 
sub.  2. 

*II.  The  17th  section  and  what  is  [*231 
new  of  the  22d  section  of  2  R.  S.,  72,  were  en- 
acted for  the  sole  purpose  of  abolishing  the 
common  law  rule,  which  gave  the  administra- 
tion to  the  executor  of  an  executor,  and  do  not 
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vary  the  pre-existing  law,  In  respect  to  special 
trust  powers.  See  caption  of  this  title,  "of 
Letters  Testamentary,"  2  R.  8.,  69  ;  see  sees. 
6.  14,  20.  In  pp.  70-72,  and  sec.  42,  p.  78.  as  to 
Bond  ;  see  sec.  14,  p.  71,  and  sec.  45,  p.  78,  as 
to  Persons  who  may  be  Admrs.  with  will  An- 
nexed ;  see  sec.  9,  p.  70,  who  may  Require 
Exr.  to  Act  or  renounce  ;  Smith  v.  Claxton,  4 
Madd.,  260  ;  Tit.  of  Admrs.  Office,  sec.  17,  p. 
72  ;  What  are  Assets,  see  sec.  6,  p.  82,  and 
sec.  48.  p.  108  ;  9  Wend.,  342  ;  14  Wend.,  298. 

1.  The  execution  of  certain  powers  of  sale 
by  executors  is  provided  for,  in  2  R.   8.,  p. 
109,  sees.  56,  57,  in  a  manner  which  shows 
that  the  Legislature  did  not  intend  that  such 
powers  should  pass  to  administrators.     In  il- 
lustration of  this  position,  see  2  R.  S.,  p.  100, 
sees.  1,  5.  9,   10..  13,  14.  21-23,  27-29.  31,  84, 
48,  49,  51,  52,  and  particularly  sec.  58 ;  Revis 
er's' Notes,  App.  to  3  R.  S.,  3d  ed.,  p.  626,  n.7. 

2.  The  words  "rights,  powers"  and  "du- 
ties," in  the  section  in  question,  should  be  re- 
strained to  the  subject  matter,  which  is  the  ad- 
ministration of  the  personal  estate,  and  the 
performance  of  the  duties  imposed  upon  the 
executor,  as  executor.  Dwar.  Slat.,  44,  57,  81; 
9  Law  Lib.,  697,  718,  758  ;  1  Edw.,  277  ;  19 
Wend.,  12;  McCartee  v.  0.  A.  Society,  9  Cow., 
507;  Penningtonv.  Coxe,2  Cr.,  52;  see,  also, 
2  Cr.,  390;  1  R.  S.,  p.  780,  sees.  68,  69,  p.  734, 
sees.  100,  101. 

III.  Sherman,   the  administrator  with  the 
will  annexed,  had  no  right  to  sell,  at  private 
sale,  on  an  appraisement.     2  R.  S.,  109,  sees. 
56.57;  McDermutv.   Lorittard,  1   Edw.,  273. 

IV.  Hart's  covenant  to  exercise  this  power 
was  a  breach  of  trust,  and  void.     Herrick  v. 
Grow,  5  Wend.,  579  ;  15  Id.,  417. 

After  advisement,  the  following  opinions 
were  delivered  : 

232*]  *By  the  Chancellor.  The  right 
of  the  plaintiff  to  recover  in  this  suit,  depend- 
ed upon  the  question  whether  the  public  ad- 
ministrator of  the  City  of  N.  Y.  was  legally 
authorized  and  empowered  to  convey  to  the 
defendant  the  lot  No.  60  in  Broad  St.,  at  a 
price  to  be  agreed  upon  between  those  parties, 
or  at  a  fair  price  to  be  fixed  upon  by  apprais- 
ers, if  the  parties  could  not  agree  between 
themselves,  according  to  the  terms  of  the  lease 
of  Jan.,  1825,  and  the  condition  of  the  defend- 
ant's bond. 

Two  questions,  are,  therefore,  presented  for 
our  consideration  on  this  writ  of  error.  First. 
Whether  an  administrator  with  the  will  an- 
nexed is  authorized,  under  the  provisions  of 
the  Revised  Statutes?  to  execute  a  power  in 
trust,  given  to  the  executors  by  the  will  of  the 
testator  in  relation  to  real  estate.  And  Sec- 
ond. Whether,  if  he  was  so  authorized,  he 
could  have  executed  it  in  the  manner  contem- 
plated in  the  lease  and  bond  set  out  in  the 
pleadings  and  bill  of  exceptions  in  this  case, 
instead  of  selling  the  premises  at  public  auc- 
tion according  to  the  provisions  of  the  Revised 
Statutes  in  force  at  the  time  this  suit  was 
brought. 

There  cannot  be  a  doubt  that  at  the  common 
law.  an  administrator  with  the  will  annexed, 
could  not  have  executed  a  power  in  trust  rel- 
ative to  real  estate  given  to  the  executors  by 
the  will,  unless  the  testator  himself,  in  express 
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terms  or  by  necessary  implication,  had  author- 
ized the  administrator  to  execute  such  power, 
In  case  the  executor  should  die  or  renounce 
the  execution  of  the  trust.  And  If  the  executor 
of  an  executor  could  in  any  case  be  considered 
as  capable  of  executing  the  trust  of  the  will  of 
the  original  testator  in  relation  to  real  estate, 
it  must  have  been  in  those  cases  only  where, 
from  the  language  of  the  will  itself,  it  was  evi- 
dent the  testator  intended  the  power  to  be  thus 
transmissible  in  succession  to  the  executor  of 
his  own  executor.  It  was  upon  such  an  im- 
plied intention  of  the  testator  that  Mr.  J. 
Wyld  based  his  opinion  in  the  case  of  Pitt  v. 
Pclham,  1  Ch.  Cas.,  178;  although  that  opinion 
was  not  sustained  by  his  associates  on  the 
Bench  of  the  equity  court,  or  by  the  C.  P.,  to- 
whom  the  case  was  sent  for  a  legal  decision. 
Neither  was  his  opinion  sustained  by  the  Hou'se 
of  Lords,  for  although  *the  decree  of  [*233 
the  Lord  Keeper  dismissing  the  bill  was  re- 
versed upon  the  appeal,  the  appellate  court 
decided  that  the  heir  in  that  case,  on  whom  the 
legal  title  had  descended  charged  with  the 
trust,  should  sell  for  the  purpose  of  paying  the 
testator's  debts,  agreeably  to  the  directions  of 
the  will. 

If  the  administrator  with  the  will  annexed, 
therefore,  bad  any  power  to  sell  in  the  case 
now  under  consideration,  it  must  be  by  virtue 
of  the  special  provisions  of  our  own  statute  on 
the  subject.  The  provision  in  the  Statute  of 
Distributions  in  England,  in  relation  to  admin- 
istration with  the  will  annexed,  appears  to- 
have  been  intended  as  a  mere  exception  to  the 
general  direction  of  the  Act  relative  to  the  dis- 
tribution of /states,  by  administrators,  among 
the  next  of  kin  of  the  decedent.  It  was  in  the 
form  of  a  proviso,  "that  in  all  cases  where  the 
ordinary  hath  used  heretofore  to  grant  admin- 
istration cum  testaments  annexo,  he  shall  con- 
tinue so  to  do,  and  the  will  of  the  deceased  in 
such  testament  expressed  shall  be  performed 
and  observed  in  such  manner  as  it  should  have 
been  if  this  Act  had  never  been  made."  2 
Evans.  Stat.,  895,  sec.  9.  The  corresponding 
provision  in  the  revision  of  1787,  in  this  State, 
is  nearly  in  the  same  language.  1  Qreenl. 
Laws,  368,  sec.  16.  In  the  revision  of  1801, 
the  20th  section  of  the  "Act  Concerning  Ex- 
ecutors and  Administrators  and  the  Admin- 
istration of  Intestate's  Estates,"  1  R.  L.  of 
1801.  p.  541,  after  adopting  the  provision  and 
nearly  the  language  of  the  16th  section  of  the 
Act  of  1787,  has  the  following  additional 
clause:  "And  that  this  Act  shall  extend  to  ad- 
ministrators with  such  will  annexed,  in  the- 
same  manner  as  if  they  were  executors  named 
in  the  will."  And  that  section  was  re-enacted! 
in  the  revised  Act  of  1813.  on  that  subject,  in, 
the  same  words.  1  R.  L.  of  1813,  p.  816,  sec. 
21. 

It  was  probably  this  additional  clause  which 
induced  the  learned  gentleman,  to  whose  opin- 
ion I  alluded  on  the  argument  of  this  case,  as 
having  been  given  shortly  after  the  revision  of 
1801,  to  conclude  that  the  common  law  powers 
of  the  administrator  with  the  will  annexed  had 
been  altered  by  statute,  so  as  to  enable  him  to 
execute  a  power  of  sale  of  real  estate  given  to 
the  executors  by  the  will.  I  had,  however, 
•always  entertained  doubts  as  to  the  [*234 
correctness  of  that  opinion ;  and  those  doubts 
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are  very  much  increased  by  the  examination  I 
have  given  to  the  subject  since  the  argument 
in  the  present  case.  By  referring  to  the  re- 
vision of  1787,  I  find  this  section  relative  to 
administrators  with  the  will  annexed  was  not 
in  the  "Act  Concerning  Executors  and  Ad- 
ministrators," but  in  a  separate  and  distinct 
statute,  and  that  when  the  revisers  of  1801 
combined  in  one  Act  various  provisions  which 
were  not  thus  connected  in  the  former  revis- 
ion, this  clause  was  probably  added  to  the 
•original  section,  for  the  mere  purpose  of  ex- 
tending to  the  administrator  with  the  will  an- 
nexed, the  provisions  of  various  other  sections 
of  the  revised  Act  of  1801,  relative  to  the 
powers  and  duties  of  executors,  and  to  save 
the  unnecessary  repetition  in  those  sections 
of  the  words  "and  administrators  with  the 
will  annexed,"  in  connection  with  the  term 
"executors."  As  there  was  nothing  contained 
in  that  Act  in  relation  to  the  powers  and  du- 
ties of  executors,  concerning  the  testator's  real 
estate,  this  additional  clause  in  the  revised 
Acts  of  1801  and  of  1813,  did  not  in  fact  ex- 
tend the  common  law  power  of  the  adminis- 
trator in  that  respect;  unless  the  term  "will," 
as  used  in  our  statutes,  was  intended  to  have  a 
more  enlarged  operation  than  the  word  "testa- 
ment," which  was  used  in  the  Statute  of 
Charles. 

The  language  of  the  22d  section  of  the  title 
relative  to  granting  letters  testamentary  and  of 
administration  in  the  Revised  Statutes  of  1830 
is,  however,  exceeding  broad;  and  there  is 
nothing  in  the  section  itself  to  show  that  the 
powers  thereby  given  to  administrators  with 
the  will  annexed,  were  not  intended  to  be  as 
extensive,  both  as  to  real  and  personal  estate, 
as  those  of  the  executors  would  have  been  in 
case  they  had  assumed  the  execution  of  the 
will.  This  section  provides  that  "In  all  cases 
where  letters  of  administration  with  the  will 
annexed  shall  be  granted,  the  will  of  the  de- 
ceased shall  be  observed  and  performed ;  and 
the  administrators  with  such  will  shall  have 
the  rights  and  powers  and  be  subject  to  the 
same  duties  as  if  they  had  been  named  execu- 
tors in  such  will."  Upon  the  first  reading  of 
this  general  provision,  in  connection  with  the 
235*]  15th  and  16th  *sections  of  the  same 
title,  which  prohibit  the  executors  from  selling 
or  intermeddling  with  any  part  of  the  estate  of 
the  testator  before  letters  testamentary  are 
granted, and  superseding  every  executor  named 
in  the  will  who  is  not  named  in  the  letters  testa- 
mentary, or  of  administration  with  the  will 
annexed,  and  totally  depriving  them  of  all 
power  whatever  as  executors,  I  certainly  did 
not  entertain  any  doubt  that  it  was  the  inten- 
tion of  the  revisers  and  of  the  Legislature  to 
substitute  the  administrator  with  the  will  an- 
nexed, in  the  place  of  the  executors  who  had 
neglected  to  accept  the  office,  as  to  all  the  trusts 
of  the  will,  both  as  to  the  real  and  the  personal 
estate;  and  I  am  not  yet  fully  satisfied  that  such 
was  not  the  intention  of  these  new  provisions 
of  the  Revised  Statutes,  though  considerable 
doubt  is  thrown  around  the  question  by  the 
decision  of  the  Supreme  Court,  and  the  very 
able  argument  of  the  counsel  for  the  defend- 
ant in  error.  The  conclusion,  however,  at 
which  I  have  arrived  on  the  other  question  in 
this  cause,  renders  it  unnecessary  for  me  to 
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pronounce  a  definitive  opinion  upon  the  con- 
struction and  effect  of  these  new  provisions  of 
the  Revised  Statutes,  as  to  the  right  of  an  ad- 
ministrator with  the  will  annexed,  to  execute 
the  trusts  of  such  will  in  relation  to  the  real 
estate  of  the  decedent;  or  as  to  the  power  of 
an  executor,  who  has  neglected  or  refused  to 
take  out  letters  testamentary  upon  the  personal 
estate,  to  go  on  and  execute  the  trusts  of  the 
will  as  to  the  testator's  real  property,  as  he 
could  have  done  at  the  common  law.  Upon 
this  last  point,  I  expressed  a  decided  opinion 
against  the  exercise  of  such  a  power  by  any 
executor  who  had  not  taken  out  letters  testa- 
mentary, in  a  recent  case  relative  to  the  will  of 
Clendinning.  De  Peyster'a  Admr.,  etc.,  v.  Clen- 
dinning  et  al.,  in  Chan.,  Apr.  21,  1840.  That 
opinion,  however,  is  very  much  shaken  by  the 
decision  of  the  Supreme  Court  in  this  case;  oral 
least  in  the  reasoning  of  Mr.  J.  Co  wen,  who 
pronounced  that  decision,  for  he  says,  in  sub- 
stance, that  none  of  the  provisions  of  the  Re- 
vised Statutes  in  connection  with  which  the 
22d  section  of  the  article  relative  to  granting 
letters  testamentary  is  found,  "can,  with  any 
degree  of  propriety,  be  applied  to  the  testator's 
real  estate."  I  will  only  add  that  if  the  Su- 
preme Court  is  right  in  supposing  *that  [*236 
the  executor,  who  neglects  to  take  out  letters 
testamentary,  may  still  go  on  and  execute  the 
trusts  of  the  will  relative  to  real  estate,  and 
that  the  powers  and  duties  of  the  administra- 
tor with  the  will  annexed  are  limited  to  the 
personal  property  merely,  some  further  legis- 
lation on  the  subject  may  be  necessary,  for  it 
will  be  very  difficult,  if  not  impossible,  incases 
of  that  kind,  to  carry  into  effect  the  intentions 
of  the  testator  without  the  expense%  of  a  chan- 
cery suit,  where  he  has  blended  his  real  and 
personal  estate  together  for  the  purposes  of 
his  will;  as  is  generally  the  case  in  this  country. 
Even  if  the  administrator  with  the  will  an- 
nexed had  the  power  in  this  case  to  sell  the 
real  estate  in  the  same  manner  as  the  executor 
would  have  had  if  living,  I  think  it  is  very 
evident  he  could  not  sell,  upon  a  price  to  be 
agreed  upon  by  him,  or  on  the  appraisal  of 
disinterested  persons,  so  as  to  transfer  a  good 
title  to  the  defendant.  At  the  time  the  plaint- 
iff offered  to  the  defendant  a  deed  from  the 
public  administrator,  and  for  more  than  two 
years  after  the  death  of  Mrs.  Myers,  the  56th  sec- 
tion of  the  title  of  the  Revised  Statutes  as  to 
the  Powers  and  Duties  of  Executors  and  Ad- 
ministrators in  relation  to  the  Sale  of  Real  Es- 
tate, 2  R.  S.,  109,  was  in  full  force  in  every 
part  of  the  State;  and  it  continued  in  force  as 
to  the  City  of  K  Y.  until  the  Statute  of  1837, 
concerning  the  proof  of  wills,  etc.,  virtually 
repealed  the  Act  of  May  9,  1835,  in  relation  to 
sales  of  real  estate  by  executors.  See,  Stat., 
1835,  p.  304;  and  of  1837,  p.  532,  sec.  43.  That 
section  of  the  Revised  Statutes  required  sales 
of  real  estate  by  any  executor,  made  for  the 
payment  of  debts  and  legacies,  in  pursuance 
of  any  authority  given  by  any  last  will,  to  be 
made  at  public  auction,  and  in  the  same  man- 
ner as  sales  by  executors  and  administrators 
under  orders  of  surrogates.  Although  the 
words  "for  the  payment  of  debts  and  legacies" 
are  used  in  that  section,  it  necessarily  em- 
braced all  sales  by  executors,  except  sales 
which  were  to  be  made  for  the  purpose  of  re- 
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Investing  the  proceeds  in  other  real  estate  for 
the  purposes  of  the  will.  For  every  gift  of  per- 
sonal estate,  or  of  any  interest  therein,  or  of 
the  proceeds  of  real  estate  which  the  testator 
has  directed  or  authorized  to  be  converted  into 
personalty  and  to  be  distributed  in  that  form, 
237*]  is  in  fact  *a  legacy  to  the  person  in- 
tended to  be  beneficially  interested  therein, 
whether  such  legatee  is  entitled  to  a  specific 
sum,  or  to  an  annuity,  or  other  provision  for 
his  support  or  education,  or  to  the  whole  pro- 
ceeds of  the  sale  as  a  residuary  interest  therein. 
It  is  insisted,  however,  on  the  part  of  the 
plaintiff  in  error,  that  the  agreement  of  the 
executor  contained  in  the  lease  of  Jan.,  1825, 
took  the  case  out  of  the  operation  of  the  stat- 
ute and  authorized  the  administrator  de  bonis 
non,  to  convey  pursuant  to  the  terms  of  that 
agreement,  without  selling  at  public  auction. 
It  is  undoubtedly  true,  that  a  valid  contract  to 
sell  lands  under  a  power  of  sale  binds  the  es- 
tate in  equity  and,  therefore,  the  Court  of 
Chancery  will  compel  an  execution  of  the  con- 
tract by  those  upon  whom  the  estate  is  cast, 
even  where  the  power  has  been  extinguished 
by  the  death  of  the  party  who  had  contracted 
to  sell  under  the  power  while  it  was  in  exist- 
ence. Shannon  v.  Bradstreet,  1  Sch.  &  L.,  52; 
1  Sugd.  L.  V.,  10th  Lond.  ed.,  96,  ch.  2,  sec. 
1,  sub.  35;  10  Ves.,  315.  But  the  defendant  in 
this  case  was  entitled  to  the  legal  title,  accord- 
ing to  the  condition  of  his  bond,  and  was  not 
bound  to  take  a  conveyance  which  could  only 
be  made  good  by  a  suit  in  chancery.  And  be- 
sides, if  the  contract  in  this  case  was  binding 
upon  the  estate,  it  is  not  perfectly  certain  that 
such  contract  would  have  enabled  the  executor 
himself  to  Convey  the  legal  title  to  this  land, 
contrary  to  the  express  provisions  of  the  Re- 
vised Statutes,  which  were  in  force  at  the  death 
of  Mrs.  Myers.  Certainly,  it  would  not  have 
made  the  conveyance  from  the  administrator 
valid,  when  his  whole  power,  if  he  had  any 
over  the  subject,  depended  upon  the  operation 
of  the  Revised  Statutes  alone.  At  the  time  of 
the  decision  of  the  demurrer  in  the  chancery 
suit  alluded  to  by  the  counsel  for  the  plaintiff, 
I  was  not  aware  of  the  existence  of  the  provis- 
ion of  the  Revised  Statutes,  requiring  sales  un- 
der powers  contained  in  wills  to  be  at  public 
auction  ;  and  as  it  appeared  that  the  adminis- 
trator with  the  will  annexed  was  then  willing 
to  convey  the  lot  in  question  according  to  the 
terms  agreed  upon  by  the  executor  in  his  life- 
time, I  supposed  the  defendant  would  obtain 
a  valid  and  perfect  title  at  law  under  the  new 
238*]  *provisions  of  the  Revised  Statutes 
relative  to  the  powers  of  an  administrator  with 
the  will  annexed.  The  decision  in  that  case 
was,  therefore,  made,  without  any  examina- 
tion as  to  the  validity  of  the  contract  made  by 
the  executor  in  the  lifetime  of  the  widow; 
though  I  then  intimated  an  opinion  that  such 
a  contract  was  not  binding  upon  those  who 
were  beneficially  interested  in  the  proceeds  of 
the  sale  of  the  estate,  as  residuary  legatees  of 
the  money  to  be  raised  by  the  sale  of  the  re- 
mainder after  the  termination  of  the  life  estate 
of  the  widow.  Upon  full  examination  of  the 
question,  after  hearing  the  able  arguments 
which  have  been  addressed  to  us  in  this  case, 
I  am  confirmed  in  the  opinion  I  then  enter- 
tained as  to  the  invalidity  of  that  contract. 

830 


The  time  when  a  power  in  trust  for  the  sale  of 
the  testator's  real  estate  can  legally  and  properly 
be  executed,  must,  like  every  other  disposition 
of  property  by  will,  depend  upon  the  inten- 
tion of  the  testator,  to  be  ascertained  upon  an 
examination  of  everything  contained  within 
the  four  corners  of  the  will,  and  with  reference 
to  the  objects  the  testator  had  in  contempla- 
tion by  the  execution  of  the  power.  It  is  not 
very  strange,  therefore,  that  we  should  find 
cases  in  the  books  on  this  subject  which  are 
apparently  in  conflict  with  each  other,  until 
they  are  analyzed  in  reference  to  this  prin- 
ciple of  carrying  into  effect  the  intention  of  the 
testator.  Thus  the  Anonymous  case  cited  upon 
the  argument  from  Leonard's  Reports,  as  hav- 
ing been  decided  by  the  Court  of  K.  B.  in 
Easter  Term,  1574  (2  Leon.,  220),  is  apparent- 
ly in  conflict  not  only  with  the  opinion  of  Sir 
Edward  Coke,  but  with  the  more  recent  decis- 
ion of  the  Court  of  Exchequer  in  July,  1806, 
in  the  case  of  Meyrick  v.  Coutts,  referred  to  by 
Sir  Edward  Sugden  in  his  treatise  on  Powers. 
Sugd.  Pow.,  278.  But  these  cases  are  per- 
fectly reconcilable  on  the  principle  before 
stated.  In  the  case  from  Leonard,  although  it 
is  imperfectly  reported,  it  is  evident  the  re- 
mainder, after  the  life  estate  of  the  wife,  was 
limited  to  the  testator's  issue,  if  he  should  have 
any  by  his  wife.  But,  in  the  language  of  the 
reporter,  because  he  was  in  doubt  whether  he 
should  have  issue  or  no,  he  willed  that  if  he 
should  not  have  any  issue  by  his  wife,  that 
then,  after  *the  death  of  his  wife,  the  [*239 
lands  should  be  sold,  and  the  moneys  distrib- 
uted to  three  of  his  blood.  That  those  three 
persons  were  then  in  esse,  and  specifically 
named  in  the  will  of  the  testator,  is  evident 
from  what  is  stated  in  the  opinion  of  the  court; 
for  it  is  there  said.  "The  moneys  coming  by 
the  sale  are  to  be  distributed  to  person*  certain 
as  legacies."  The  object  of  the  testator  in  that 
case,  therefore,  was  not  to  postpone  the  sale 
until  after  the  death  of  the  wife,  in  case  he 
should  have  no  issue  by  her,  and  thereby  to- 
keep  the  three  legatees  named  out  of  the  en- 
joyment of  the  proceeds  of  the  remainder  dur- 
ing her  life;  but  the  words,  "  after  the  death 
of  my  wife,"  were  merely  used  in  the  power 
of  sale  to  show  that  the  execution  of  the  pow- 
er was  not  to  impair  or  in  any  way  affect  the 
previous  devise  of  the  life  estate  which  he  had 
devised  to  his  wife.  It  was,  therefore,  but  car- 
rying into  effect  the  intention  of  the  testator 
as  soon  as  it  was  ascertained,  subsequent  to  his 
death,  that  he  could  have  no  issue  by  his  wife, 
to  permit  the  remainder  to  be  sold,  subject  to 
her  life  estate  in  the  land,  so  that  the  proceeds 
of  such  sale  could  be  immediately  distributed 
among  the  substituted  objects  of  the  testator's 
bounty,  who  had  an  absolute  vested  interest  in 
the  moneys  to  be  raised  by  such  sale,  the  mo- 
ment it  was  ascertained  the  testator  would 
have  no  issue  by  his  wife.  But,  in  the  subse- 
quent case  of  Meyrick  v.  Coutts,  it  would  have 
been  wholly  inconsistent  with  the  intention  of 
the  testator  to  have  permitted  the  remainder  to- 
be  sold  previous  to  the  termination  of  the  life 
estate,  as  the  persons  among  whom  the  money 
arising  from  the  sale  of  the  reversion  was  1o  be 
distributed  were  not  yet  ascertained,  and  some 
of  them  might  not  come  into  existence  previous 
to  that  time.  Here  the  testator  devised  a  life 
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estate  to  his  wife,  and  authorized  his  trustees, 
after  her  death,  to  sell  the  property  and  dis- 
tribute the  proceeds  among  the  children  of  B., 
who  was  then  living.  It  is  evident,  therefore, 
that  alj  the  children  of  B.  who  were  born  or 
begotten  at  any  time  during  the  continuance 
of  the  life  estate  of  the  widow  would  be  en- 
titled to  share  in  the  proceeds  of  the  sale  of 
the  remainder,  and  that  the  testator  did  not 
intend  to  have  the  money  raised  by  a  prema- 
24O*]  ture  sale  of  *the  estate  before  it  would 
be  wanted  for  the  purpose  of  distribution,  and 
before  it  could  be  distributed  if  then  raised. 

The  case  of  the  Countess  of  Sutherland  v. 
Norlhmore,  1  Dickens,  56,  was  of  the  same 
character  as  the  Anonymous  case  in  Leonard. 
There  it  appeared  that  the  object  of  the  settle- 
ment was  not  to  restrain  the  exercise  of  the 
power  of  the  wife  to  charge  the  estate  with  the 
£1,000  until  after  the  death  of  her  husband, 
but  merely  to  restrain  her  from  making  that 
£1,000  an  effectual  charge  upon  the  lands  set- 
tled, except  in  the  event  of  the  happening  of 
both  contingencies  contemplated  by  the  deed 
of  settlement.  By  referring  to  the  more  full 
report  of  this  case  in  Viner,  3  Vin.  Abr.,  427, 
pi.  8,  it  will  be  seen  that  the  settlement  in  terms 
authorized  the  wife  to  create  this  charge  at  any 
time  during  her  life  ;  although  in  the  same 
clause  of  the  will  the  power  to  create  the 
charge  itself  was  only  given  in  case  she  sur- 
vived her  Lusband,  and  herself  died  without 
issue  by  him,  living  at  the  time  of  her  death. 
The  court,  therefore,  very  correctly  decided 
that  the  time  of  the  execution  of  the  power  to 
charge  the  estate  with  the  £3,000  for  any  pur- 
pose, and  in  favor  of  such  person  or  persons 
as  she  might  think  proper,  was  not  intended 
to  be  postponed  until  after  the  death  of  the 
husband  ;  but  merely  that  the  execution  of 
such  power,  at  any  time  during  her  life,  as  au- 
thorized by  the  deed  of  settlement,  should  not 
create  a  charge  which  would  be  valid  and  ef- 
fectual as  to  the  first  $1,000,  unless  she  should 
die  without  leaving  issue  of  the  marriage;  and 
as  to  the  other  £2,000  that  it  should  not  be 
valid  or  effectual  except  upon  the  happening 
of  the  double  contingency  of  her  surviving  her 
husband,  as  well  as  of  her  dying  without  leaving 
issue  by  him. 

In  the  case  under  consideration,  it  is  evident 
the  testator  contemplated  a  sale  of  his  real  es- 
tate subsequent  to  the  death  of  his  wife,  for 
the  benefit  of  a  class  of  persons  who  should  be 
in  existence  at  that  time,  and  not  an  immediate 
sale  of  the  premises  subject  to  the  widow's  life 
estate  therein.  For  in  the  bequest  of  the  leg- 
acies to  his  two  sisters  and  the  children  of  his 
two  deceased  sisters,  out  of  his  personal  estate, 
he  specifies  the  time  for  the  payment  of  those 
legacies,  to  wit :  six  months  after  his  death, 
241*]  and  charges  the  executrix,  as*  well  as 
the  executor,  with  the  payment  thereof.  But 
the  power  to  sell  the  real  estate  after  the  de- 
cease of  the  wife  is  given  to  the  executor  alone : 
evidently  showing  that  the  testator  did  not  con- 
template a  sale  until  after  the  death  of  the  ex- 
ecutrix. He  further  directs,  that  if  either  of 
his  sisters,  or  the  nephews  and  nieces  should 
die  before  the  division  of  the  real  estate  is  made, 
leaving  issue,  such  issue  shall  take  theshareor 
part  of  the  estate,  or  of  the  money  arising  from 
the  sale,  to  which  the  parent  if  living  would 
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have  been  entitled.  The  persons  who  were  to 
take  the  remainder  of  the  estate,  or  the  pro- 
ceeds of  the  sale  thereof,  after  the  termination 
of  the  life  estate  of  the  wife,  could  not,  there- 
fore, be  ascertained  until  her  death,  when  the 
rights  and  interests  would  become  absolutely 
vested  in  the  survivors  of  the  sisters,  and  neph- 
ews and  nieces,  and  in  the  issue  of  those  who 
had  died  before  that  time,  if  the  power  in  trust 
itself  is  valid  ;  and  in  case  the  administrator 
with  the  will  annexed,  in  the  contingency 
which  has  happened,  cannot  now  execute  the 
power  in  trust,  the  execution  thereof  has  de- 
volved on  the  Court  of  Chancery;  which  court 
never  permits  a  valid  trust  to  fail  for  want  of 
a  trustee. 

Leaving  out  of  view,  therefore,  the  question 
as  to  the  general  power  of  an  administrator 
under  the  provisions  of  the  Revised  Statutes, 
I  think  the  public  administrator  could  not,  in 
this  case,  convey  to  the  defendant  a  valid  title 
to  the  lot  at  private  sale,  according  to  the  terms 
of  the  agreement  contained  in  the  lease  and 
bond;  and  that  the  plaintiff  for  that  reason  was 
not  entitled  to  recover  in  this  suit.as  there  was 
no  breach  of  the  condition  of  the  defendant's 
bond.  The  judgment  of  the  Supreme  Court, 
reversing  that  of  the  Superior  Court  of  the 
City  of  N.  Y.,  must,  therefore,  be  affirmed 
upon  .this  ground,  even  if  the  ground  upon 
which  the  decision  of  the  Supreme  Court  was 
based  should  be  considered  as  erroneous. 

Senator  Verplanck  said  that  he  considered 
the  language  of  the  statute.declarlng  that  "ad- 
ministrators with  the  will  annexed  shall  have 
the  rights  and  powers,  and  be  subject,  to  the 
same  duties  as  if  they  had  been  named  execu- 
tors *in  such  will,"  so  clear  and  explicit  [*242 
as  not  to  admit  of  any  judicial  construction  ; 
that  the  statute  must  have  its  effect  according 
to  its  terms  ;  and  that,  therefore,  independent 
of  the  local  statute  in  force  at  the  time  of  the 
conveyance,  requiring  sales  by  executors  to  be 
at  public  auction,  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed.  But  that  statute 
was  in  force  at  the  time,  and  should  have  been 
obeyed.  He  also  thought  that  the  executor  had 
no  right  to  make  a  prospective  sale, but  should 
have  waited  until  after  the  termination  of  the 
life  estate.  For  these  reasons,  he  was  for  af- 
firming the  judgment  of  the  Supreme  Court. 

Senator  Root  concurred  in  the  opinion,  that 
the  administrator  in  this  case  had  the  power  to 
sell.  The  course  of  legislation  on  the  subject 
showed  that  it  was  the  intention  of  the  Legis- 
lature that  he  should  have  such  power;  but  he 
said  he  also  concurred  in  the  opinion,  that  a 
prospective  statutory  sale  was  void.  Besides, 
the  sale  to  be  good,  should  have  been  at  pub- 
lic auction. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court  (17  being  present)  answered  in  the  nega- 
tive. 

A  resolution  was  then  adopted,  that  a  valid 
deed  in  this  ease  could  have  been  executed  only 
after  a  sale  at  auction  and,  consequently,  that 
the  deed  tendered  in  performance  of  the  con- 
tract was  not  good ;  and  that  upon  that  ground 
alone  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

A  resolution  was  then  offered  to  ascertain 
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the  opinion  of  the  court  as  to  the  power  of  the 
administrator  in  this  case,  under  the  statute  to 
execute  the  trusts  of  the  will  in  relation  to  the 
real  estate.  After  some  discussion,  the  reso- 
lution was  withdrawn,  several  members  of  the 
court  declining  to  express  an  opinion  on  the 
question. 

The  judgment  of  the  Supreme  Court  was  there- 
upon affirmed. 

Administrator  with  will  annexed— Rights,  powers, 
and  duties  of.  Cited  in— 9  Paige,  72 ;  23  N.  Y.,  303;  27 
N.  Y.,  3«3 :  54  N.  Y.,  667  :  61  N.  Y.,  502  (19  Am.  Rep., 
296):  83  N.  Y..  356;  92  N.  Y.,  552;  30  Hun,  16;  11  Barb., 
->3:  27  How.  Pr..  502;  4  Sandf.,  410;  2  Rob.,  608;  4  E.D. 
8.,  554:  1  Redf.,  284;  7  Leg.  Obe.,  282;  10  Leg.  Obs.,  189; 
fl  Wall..  498. 

Power  in  trust  to  sell  real  estate— When  may  be  ex- 
ecuted. Questioned— 32  Ohio  St.,  371. 

Cited  in-29  Barb.,  223;  2  Bradf .,  115. 


243*]  *MERSEREAU  v.  LEWIS  ET  AL. 

Writ  of  Error— Insufficiency  of  Evidence — Court 
of  Errors  will  not  Decide  as  to  Weight  of  Evi- 
dence— Statute  of  frauds — Agreement  between 
Partner  and  Assignees  of  Copartner. 

A  writ  of  error  lies  to  the  Supreme  Court  for  re- 
fusing to  set  aside  a  report  of  referees,  made  in  favor 
of  a  plaintiff,  when  the  evidence  is  wholly  insuffi- 
cient to  support  the  action,  or  any  particular  item 
of  the  plaintiff 's  demand  which  was  objected' to  on 
the  hearing ;  but  if  there  be  any  evidence  in  sup- 
port of  the  report,  a  writ  of  error  does  not  lie,  as  the 
Court  for  the  Correction  of  Errors  will  not  pass 
upon  the  question  of  the  weight  of  evidence  ad- 
duced before  the  referees. 

An  agreement  by  a  partner  to  collect  the  debts 
due  to  a  firm,  and  to  pay  over  the  one  half  to  the  as- 
signees of  his  copartner,  in  consideration  of  their 
relinquishing  to  him  the  whole  control  of  the  debts, 
and  assuming  the  payment  of  certain  debts  owing 
by  the  firm,  is  not  within  the  Statute  of  Frauds. 

Citations1-!!  Vt.,  19 ;  2  R.  8.,  136;  4  Lond.  Jur.,  1081. 

ERROR  from  the  Supreme  Court.  Dec.  5, 
1833,  an  agreement  was  entered  into  be- 
tween Lawrence  Mersereau,  on  the  one  part, 
and  Hazard  Lewis  and  David  Mersereau  on 
the  other,  that  Lawrence  Mersereau  should  as- 
sume the  control  of  the  debts  due  a  late  firm 
in  business,  composed  of  himself  and  one 
Thomas  Jacobus,  stated  to  amount  to  the  sum 
of  $2,639  55,  and  that  he  should  commence 
suits  for  the  collection  of  the  same  (except  such 
as  he  should  elect  to  take  as  his  own)  by  the 
first  day  of  February  then  next,  and  should 
take  as  his  own  all  of  the  debts  which  he 
should  not  have  put  in  suit  at  that  time  ;  and 
that  Hazard  Lewis  and  David  Mersereau, 'on 
their  part,  should  pay  the  one  half  of  certain 
debts,  which  were  specified,  for  which  the  late 
firm,  composed  of  Lawrence  Mersereau  and 
Thomas  Jacobus  were  liable ;  Hazard  Lewis 
and  David  Mersereau,  on  this  agreement  rep- 
resenting the  interest  of  Thomas  Jacobus, 
which  had  been  assigned  to  them.  In  Jan., 
1836,  Lewis  and  D.  Mersereau  commenced  a 
suit  in  the  Supreme  Court  against  L.  Merser- 
eau, to  recover  the  one  half  of  the  said  sum  of 
$2,639.55.  The  cause  was  heard  before  ref- 
erees. On  the  hearing,  there  was  some  con- 
flict in  the  testimony,  as  to  whether  the  agree 
ment  as  above  stated,  and  upon  which  the 
plaintiffs  claimed  to  recover,  was  in  fact  made. 
The  referees  however,  held  that  the  agreement 
was  proved.  The  defendant  also  gave  evidence 
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to  show,*that  he  was  prevented  by  the[*24r4 
plaintiffs  from  collecting  the  debts.  Toe  ref- 
erees, however,  held  that  the  evidence  was  in- 
sufficient, and  made  a  report  in  favor  of  the 
plaintiff  s,f  or  the  sum  of  $839.01 .  The  defendant 
applied  to  the  Supreme  Court  to  set  aside  the 
report.  The  court  refused  to  set  it  aside  and 
rendered  judgment  for  the  plaintiffs  for  the 
amount  reported.  The  defendant  thereupon 
sued  out  a  writ  of  error  removing  the  record 
into  this  court. 

Mr.  D.  S.  Dickinson,  for  the  plaintiff  in 
error,  insisted  that  the  plaintiffs  failed  in  es- 
tablishing the  fact  that  the  agreement  declared 
on  had  been  made  between  the  parties;  that  if 
such  agreement  was  made  it  was  void  for  the 
want  of  consideration ;  that  an  action  at  law 
would  not  lie  upon  the  agreement;  that  the 
agreement  was  for  the  purchase  of  an  interest 
in  choses  in  action  to  an  amount  exceeding 
$50,  or  was  an  agreement  to  answer  for  the 
debts  of  third  persons  and,  therefore,  void  by 
Statute  2  R.  S.,  136;  that  the  defendant  below 
was  prevented  by  the  plaintiffs  from  perform- 
ing the  agreement;  that  he  had  done  all  that 
could  be  required  of  him  to  collect  the  debts; 
and  lastly,  he  insisted  that  certain  items  (which 
he  particularly  specified)  should  have  been 
credited  by  the  referees  to  the  defendant, 
which  had  not  been  done. 

Mr.  J.  A.  Collier,  for  defendants  in  error. 

After  advisement,  the  following  opinion 
was  delivered: 

By  the  Chancellor.  Where  a  cause  is  re- 
ferred, the  parties  do  not  lose  the  right  to  re- 
view upon  a  writ  of  error  any  erroneous  de- 
cision of  the  referees  in  matters  of  law,  to  the 
same  extent  and  substantially  in  the  same  man- 
ner as  if  the  action  was  tried  before  a  court 
and  jury.  But  as  the  referees  are  the  substi- 
tutes both  for  the  court  and  jury,  and  decide 
questions  of  fact  as  well  as  of  law,  the  Court 
for  the  Correction  of  Errors  is  not  authorized 
to  reverse  the  decision  of  the  Supreme  Court 
confirming  the  report  of  referees  as  to  ques- 
tions of  fact  merely,  even  if  this  court  should 
be  of  opinion,  that  the  weight  of  evidence  was 
decidedly  the  other  way.  In  reviewing  the  re- 
port of  the  referees,  the  Supreme  Court  acts 
*in  the  double  capacity  of  a  Court  of  [*245 
Errors,  to  correct  erroneous  decisions  of  the 
referees  in  matters  of  law.  and  as  a  court  of 
the  first  instance  having  power  to  direct  a  re- 
hearing, in  its  discretion,  if  the  justices  of  that 
court  think  the  weight  of  evidence  was  against 
the  decision  of  the  referees.  In  the  first  case, 
the  appeal  to  the  court  in  which  the  reference 
was  pending,  is  in  the  nature  of  a  bill  of  ex- 
ceptions, to  the  decision  of  a  circuit  judge 
upon  matters  of  law  ;  and  in  the  last,  it  IB  in 
the  nature  of  an  application  for  a  new  trial 
upon  a  case  made,  on  the  ground  that  the  jury 
has  given  a  verdict  which  was  against  the 
weight  of  evidence. 

It  follows  from  this  view  of  the  constitution 
of  this  special  tribunal,  that  whenever  a  decis- 
ion is  made  by  the  referees  which  would  have 
been  a  proper  subject  for  a  bill  of  exceptions 
if  the  trial  was  before  a  court  and  jury,  the 
party  against  whom  such  decision  was  made, 
if  he  actually  objected  to  the  same  at  the  time, 
so  as  to  bring  the  question  distinctly  before 

WEND.  25. 


1840 


MERSEREAU  v.  LEWIS. 


245 


the  referees  as  a  matter  of  law,  may  avail  him- 
self of  it  on  a  writ  of  error,  in  the  same  man 
ner  and  to  the  same  extent  as  he  could  have 
done  upon  a  bill  of  exceptions  in  an  ordinary 
case:  and  where  the  whole  evidence  on  the 
part  of  the  plaintiff  in  the  cause,  uncontra- 
dicted  and  unexplained,  is  entirely  insufficient 
in  point  of  law,  to  authorize  the  referees  to  re- 
port in  his  favor,  as  to  the  whole,  or  as  to  any 
distinct  and  separate  item  of  his  claim,  if  the 
referees  allow  the  same,  notwithstanding  such 
objection,  it  is  an  error  in  law,  for  which  the 
report  should  be  set  aside.  In  such  a  case,  if 
the  court  in  which  the  reference  is  pending, 
upon  a  special  report  of  the  facts,  errs  in  re- 
fusing to  set  aside  or  modify  the  report  of  the 
referees,  this  court  has  jurisdiction  to  review 
and  correct  the  erroneous  decision.  The  decis- 
ion in  the  case  of  Burdick  v.'  Champlain  Glass 
Co.,  in  the  State  of  Vt.,  where  the  court  in  cer- 
tain cases  is  substituted  for  the  jury  to  try 
•questions  of  fact,  as  well  as  to  settle  and  decide 
legal  questions  which  properly  belong  to  a 
court,  is  analogous  in  principle.  See,  11  Vt., 
19.  And  this  court,  upon  that  ground,  in  the 
case  of  Oilchrist  v.  Hendricks,  at  the  present 
term,  reversed  a  judgment  on  the  report  of 
24(5*]  referees,  where  it  appeared  *from  the 
report  that  they  had  decided  that  the  defend 
ants  were  liable  as  partners,  without  sufficient 
evidence  to  authorize  the  referees  in  point  of 
law  to  draw  the  inference  that  the  defendants 
were  copartners  in  relation  to  the  subject-mat- 
ter of  the  contract  for  which  the  suit  was 
brought.1 

In  this  case,  however,  the  question  whether 
the  parties  entered  into  the  agreement,  as 
claimed  by  the  plaintiffs  in  the  court  below, 
was  submitted  to  the  referees  upon  the  con- 
flicting evidence  of  the  witnesses  in  relation 
thereto;  or  rather,  upon  evidence  which  legally 
authorized  the  referees  to  draw  the  inference 
that  both  parties  understood  such  an  agree- 
ment to  have  been  made  between  them;  and  if 
the  cause  had  been  tried  before  a  jury,  it  would 
have  been  erroneous  for  the  circuit  judge  to 
have  refused  to  submit  this  question  of  fact  to 
the  consideration  of  the  jury  upon  the  evidence 
thus  adduced  before  the  referees.  Without 
expressing  any  opinion,  therefore,  as  to  the 
weight  of  evidence,  which  we  have  nothing  to 
do  with  on  this  writ  of  error,  although  it  was 
a  proper  subject  of  consideration  in  the  court 
below  upon  an  application  for  a  rehearing  or 
new  trial,  I  am  satisfied  we  have  no  right  to  re- 
verse the  judgment  upon  the  ground  assumed 
in  the  first  point  of  the  plaintiff  in  error. 

].— One  of  the  points  made  lay  the  counsel  for  the 
defendants  in  error,  in  the  case  of  Gilchrist  v.  Hen- 
dricks, was  that  the  Court  for  the  Correction  of  Er- 
rors has  no  power  or  jurisdiction  to  revise  the  ver- 
.  diet  of  a  jury,  or  a  report  of  referees,  upon  the  mere 
question  of  the  weight  of  evidence,  citing  Feeter  v. 
Heath,  11  Wend.  481.  Mr.  J.  Cowen,  who  delivered 
the  opinion  in  the  Supreme  Court,  on  refusing  to 
set  aside  the  report  in  this  case,  observed:  "The 
questions  made  by  the  defendants  arise  merely  upon 
the  weight  of  evidence,"  and  "the  preponderance  is 
not  so  strongly  against  the  report  that  I  feel  war- 
ranted in  disturbing  it."  The  Cliancellor,  in  deliver- 
ing his  opinion  for  a  reversal  of  the  judgment,  said, 
alluding  to  the  opinion  delivered  in  the  Supreme 
Court,  that  this  case  was  not  like  that  of  Feeter  v. 
Heath.  There  the  court  were  called  upon  to  pass 
upon  the  weight  of  evidence ;  here  the  question  is 
the  same  as  on  a  motion  for  a  nonsuit  at  the  trial  of 
a  cause. 
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His  second  point  is  equally  untenable,  as 
there  was  a  sufficient  consideration  to  support 
the  agreement.  The  plaintiffs  in  the  court  below 
were  the  assignees  of  the  interest  of  a  living 
partner,  and  as  such  had  the  same  right,  both 
at  law  and  in  equity,  in  the  copartnership  ef- 
fects and  property  of  every  description,  as  that 
partner  would  have  had  if  the  assignment  had 
*not  been  made;  but  they  were  not  re-  [*247 
sponsible  personally  for  the  payment  of  any 
debts  of  the  firm,  except  so  far  as  the  effects  of 
the  copartnership  might  come  to  their  hands 
by  virtue  of  that  assignment.  Under  such 
circumstances,  they  agreed  to  relinquish  to  L. 
Mersereau  the  exclusive  control  of  the  debts 
due  to  the  firm,  and  to  make  certain  advances, 
and  assume  responsibilities  for  debts  of  the 
firm,  without  reserving  any  right  to  demand 
restitution  from  him,  in  case  it  should  finally 
appear  that  the  partnership  effects  were  insuf- 
ficient to  pay  all  the  debts  of  the  firm,  includ- 
ing such  advances  and  the  balance  due  to  L. 
Mersereau  himself  from  the  copartnership,  as 
ascertained  at  the  time  of  the  agreement.  So 
far  as  I  can  discover,  the  only  equivalent  they 
were  to  receive  for  the  rights  thus  relinquished, 
and  the  responsibilities  assumed  by  them  under 
the  agreement,  was  the  stipulation  by  the  other 
party  to  proceed  in  the  collection  and  securing 
of  the  debts  due  to  the  firm,  and  to  be  person- 
ally responsible  for  such  debts  as  he  should  not 
have  brought  suits  for,  by  the  first  of  Febru- 
ary thereafter.  This  may  have  been  an  unwise 
and  indiscreet  bargain  on  his  part,  unless  the 
debtors  were  all  in  the  neighborhood,  so  that 
suits  might  be  commenced  against  them  within 
the  time  prescribed  ;  but  certainly  it  was  not 
wanting  in  a  valid  consideration  to  support  it. 
This  view  of  the  case  also  disposes  of  the 
plaintiff's  third  point. 

There  was  no  contract  for  the  sale  of  goods 
or  of  choses  in  action  in  this  case,  either  within 
the  letter  or  the  spirit  of  the  3d  section  of  the  ti- 
tle of  the  Revised  Statutes  relative  to  fraudulent 
conveyances  and  contracts  as  to  personal  prop- 
erty and  choses  in  action.  2  R.  S.  ,136.  Nor  was 
it  an  agreement  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  within  the 
meaning  of  the  second  subdivision  of  the  2d 
section  of  the  same  title.  That  subdivision 
relates  to  contracts  or  agreements  made  with 
the  person  to  whom  the  debt  is  due  or  to  be 
come  due,  to  answer  for  the  debt,  default  or 
miscarriage  of  his  debtor;  and  not  to  contracts 
made  with  the  debtor  himself  to  assume  the 
responsibility  of  paying  his  debts,  or  to  fur- 
nish him  the  means  of  paying  them,  founded 
upon  a  valid  consideration  between  such  debtor 
*and  the  person  promising.  See  East-  [*248 
wood  v.  Kenyan,  Q.  B.,  Easter  Term,  1840  ;  4 
Lond.  Jur.  1081.  Whether  the  creditor  himself 
can  recover  upon  such  a  promise  made  to  his 
debtor  by  a  third  person,  is  a  question  which 
does  not  arise,  and  which  it  is  not  necessary 
now  to  consider. 

The  evidence  did  not  show  that  the  detention 
of  the  books  and  papers,  for  a  limited  period 
after  the  making  of  the  agreement,  prevented 
the  plaintiff  in  error  from  performing  it  on  his 
part,  so  as  to  entitle  him  to  repudiate  that 
agreement  altogether;  and  the  fact  that  he 
afterwards  acted  under  the  agreement  in  re- 
quiring the  adverse  parties  to  pay  the  half  of 
53  833 
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the  debts  they  had  assumed  the  payment  of, 
shows  that  he  did  not  in  fact  so  repudiate  it. 
The  other  objections  to  the  report  do  not  ap- 
pear to  have  been  raised  before  the  referees  in 
such  a  form  as  to  authorize  us  to  say  they 
erred  in  point  of  law, as  to  any  of  the  items  al- 
lowed; nor  is  the  evidence  in  relation  to  those 
matters  so  stated  in  the  report,  as  to  enable  a 
tribunal  having  the  right  to  grant  a  rehearing 
on  the  ground  that  the  report  was  against  the 
weight  of  evidence, to  say  whether  there  was 
any  probable  mistake  in  point  of  fact.  For 
these  reasons  I  think  thejudgment  of  the  Su- 
preme Court  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  who  had  heard  the  case  argued, 
with  two  exceptions,  answered  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in— 3  N.  Y.,  173  :  2  Rob.,  54 ;  9  Am.  Rep.,  76 
(23  Mich.,  53). 


249*]*MURPHY,  impleaded  with  others,  Ap- 
pellant, 

AND 

THE     AMERICAN     LIFE     INSURANCE 
AND  TRUST  COMPANY,  Respondents. 

Decree  in  Chancery,  pro  contesso — Defendant 
Cannot  Appeal. 

A  defendant  in  chancery  in  a  bill  to  forclose  a 
mortgage,  who  suffers  the  bill  to  be  taken  pro  con- 
Jesan,  and  permits  a  decree  of  sale  to  be  made  with- 
out opposition,  is  not  entitled  to  prosecute  an  ap- 
peal :  and  an  appeal  prosecuted  by  him  will  be 
dismissed  on  motion. 

Citations— 12  Johns.,  493 ;  2  Cow.,  31 ;  8  Wend.  219. 

MOTION  to  dismiss  an  appeal.  A  bill  to 
foreclose  a  mortgage  was  filed  by  the  re- 
spondents against  the  appellant  and  his  wife, 
and  E.  H.Warner,  Jan.  30, 1840.  The  mortgage 
was  executed  by  Murphy  and  his  wife  to  War- 
ner, and  by  the  latter  assigned  to  the  respond- 
ents. May  25,  1840,  the  bill  having  been  taken 
as  confessed,  a  decree  of  sale  was  made.  The 
counsel  of  the  appellant  was  present  at  the 
making  of  the  decree  and  made  no  opposition. 
The  mortgaged  premises  were  advertised  to  be 
sold  Aug.  11,  and  Aug.  8  the  respondent's  solic- 
itor was  served  with  notice  of  an  appeal  from 
the  decree.  A  motion  was  now  made  to  dis- 
miss the  appeal.1 

Mr.  G.  F.  Talman,  for  the  motion. 

Mr.  L.  H.  Sandford.  contra. 

After  advisement,  the  following  opinion  was 
delivered: 

By  Justice  Cowen.  In  this  case  the  bill  was 
taken  as  confessed,  and  after  an  account  the  re- 
port of  the  master  was  confirmed,  and  a  decree 
made  for  a  sale,  in  open  court,  the  counsel  for 
Murphy,  the  appellant  being  present,  and  mak- 
ing no  opposition.  The  latter  fact  is  express- 
ly stated  by  the  affidavit  on  which  the  motion 
is  founded,  and  is  not  denied  by  the  opposing 
2oO*]  *affidavit.  The  only  answer  is  that  the 
deponent  is  informed  by  the  solicitor,  and  be- 
lieves, that  the  counsel  took  an  objection  to  the 
decree  asked  for.  This  cannot  be  received  as 
an  answer  to  the  positive  allegation  on  the 
other  side. 
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In  short,  the  appellant  neither  answered  or 
appeared  in  any  stage  of  the  cause,  for  the  pur- 
pose of  contesting  any  step  taken  against  him. 
and  the  appeal  should  clearly  be  dismissed 
ou  the  authority  of  several  cases  decided 
by  this  court.  In  Sands  v.  Uildreth,  12  Johns., 
493,  the  defendant  had  answered,  witnesses 
were  examined  by  the  complainant,  and  the 
cause  was  set  down  for  a  hearing,  when  the 
defendant  failed  to  appear.  His  appeal  to  thi- 
court  was,  therefore,  dismissed.  In  this  case, 
the  defendant  below  now  appealing  neither  an- 
swered nor  appeared.  The  case  is,  therefore, 
stronger  against  him  than  that  of  Sands  v. 
Uildreth. 

The  decree  which  follows  a  bill  taken  pio 
confesao  in  chancery,  answers  to  a  judgment 
by  default,  or  nil  dicit,  in  the  courts  of  law. 
Under  this  analogy,  the  case  of  Golden  v. 
Knickerbocker,  2  Cow.,  81,  applies.  That  case 
denied  a  writ  of  error  on  the  side  of  the  defend- 
ant, after  he  had  suffered  a  judgment  by  de- 
fault to  pass  against  him  in  the  Supreme  Court. 
The  analogy  was  conceded  by  this  court  iu  the 
case  of  Kane  v.  Whittick,  8,  Wend.,  219.  The 
last  cited  case,  too,  is  in  itself  stronger  against 
an  appeal  than  the  present.  There  an  answer 
was  interposed  and  the  cause  heard,  an  inter- 
locutory decree  being  made.  So  far  as  the  ap- 
peal related  to  that,  this  court  held  it  must,  be 
dismissed  because  not  taken  within  30  days. 
That  decree  was  made  Oct.  7,  1828,  on  the 
principal  question  ;  but  it  also  contained  an 
order  for  taking  an  account  before  a  master. 
An  account  was  taken,  to  which  no  exception 
was  interposed,  and  nearly  a  year  after  the  first 
decree,  the  report  was,  on  due  notice,  con- 
firmed, and  a  decree  made  that  the  complain- 
ant should  have  execution,  no  one  appearing 
for  the  defendants  on  that  occasion.  For  this 
non-appearance,  the  appeal  from  the  final  de- 
cree was  dismissed.  The  merits  having  been 
discussed,  and  the  court  below  having  passed 
upon  them  at  the  first  hearing,  some  doubt  was 
entertained  whether  the  case  came  within  the 
reason  of  the  rule  upon  *which  the  [*2£>1 
motion  to  dismiss  was  founded.  The  court 
below  had  examined  and  decided  the  material 
points  in  litigation,  and  rendered  its  reasons  ; 
and  some  thought  that  to  attain  such  a  posi- 
tion was  the  only  object  of  the  rule.  But  all 
agreed  that  where  the  proceedings  are  allowed 
to  pass  silently  through  the  court,  or  in  such 
form  that  according  to  its  settled  course  of 
practice  the  points  in  litigation  cannot  be 
brought  to  the  view  of  the  Chancellor,  no  ap- 
peal can  be  entertained.  That  is  this  case. 

Clearly  the  appellant  might  have  appeared 
and  made  points  on  the  frame  of  the  decree  ; 
nor  is  it  necessary  to  deny  that,  if  he  had 
been  prejudiced,  an  appeal  would  have  lain. 
The  case  supposed  on  the  argument  was  that  • 
on  the  face  of  the  bond  and  mortgage,  as  set 
out  in  the  bill,  the  personal  responsibility  of 
Murphy  (the  mortgager  and  appellant)  might 
appear  to  be  qualified  or  waived.  The  diffi- 
culty lies  in  the  fact  of  his  not  appearing  at  all, 
much  less  mentioning  any  such  exemption  to 
the  Cliancellor.  He  comes  here  as  to  a  court 
of  original  jurisdiction,  desiring  our  interfer- 
ence in  a  matter  which  would  have  been  at 
once  set  right  in  the  court  below,  on  its  being 
presented. 

WKND.  25. 
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My  opinion  is  that  the  motion  should  be 
granted,  with  costs. 

The  Court  being  unanimously  of  the  same 
opinion,  an  order  was  entered  accordingly. 
Cited  in— 8  Barb.,  85 ;  1  T.  &  C.,  261 ;  2  Co.  R.,  124. 


SMITH  v.  PEPOON. 

Double  costs  are  allowed  in  the  Court  for  the  Cor- 
rection of  Errors,  on  the  affirmance  of  a  judgment 
for  the  default  of  the  plaintiff  in  error  to  appear 
and  argue  when  the  cause  is  called  on  the  calendar. 

MR.  J.  VAN  BUREN  appeared  for  the  de- 
fendant in  error,  on  the  cause  being  called 
on  for  argument, and  on  producing  proof  of  due 
252*]  *service  of  notice  of  argument  on  the 
attorney  for  the  plaintiff  in  error,  moved  that 
the  judgment  be  affirmed,  with  double  costs. 
He  said  that  such  was  the  practice  of  the 
Supreme  Court. 

The  Chancellor  said  the  motion  ought  to 
prevail.  If  the  plaintiff  had  appeared  and  ar- 
gued his  case,  and  it  had  appeared  that  the 
writ  of  error  was  frivolous,  it  would  have  been 
of  course  to  allow  double  costs.  Not  having 
appeared,  the  court  could  not  know  whether 
the  writ  of  error  was  frivolous  or  not,  without 
looking  into  the  record,  which  would  not  be 
done  when  the  plaintiff  did  not  appear  to  ar- 
gue. He  thought,  therefore,  it  would  be  well 
to  adopt  the  practice  of  the  Supreme  Court  in 
such  cases,  and  accordingly  proposed  that  the 
judgment  be  affirmed,  with  double  costs,  or  in 
the  words  of  the  statute,  that  the  plaintiff  in 
error  be  allowed  "twice  the  amount  of  his 
taxed  bill  of  costs."  The  Court  concurring  in 
the  suggestion  of  the  Chancellor,  a  rule  was  en- 
tered accordingly. 

Cited  in— 7  How,  Pr.,  56. 


THE  PEOPLE,   exrel.  THE  ATTORNEY- 
GENERAL, 

v. 

THE  MAYOR  AND  ALDERMEN  OF  THE 
CITY  OF  NEW  YORK. 

Practice —  When  Re-argument  will  be  Heard. 

The  Court  for  the  Correction  of  Errors  will  not 
grant  a  rehearing  or  re-argument  after  pronounc- 
ing final  judgment  on  the  merits  of  a  case,  and  the 
judgment  has  been  drawn  up,  settled  and  entered 
of  record,  although  the  members  of  the  court  were 
equally  divided  on  the  question  of  reversal  and  the 
judgment  of  affirmance  was  entered  only  in  com- 
pliance with  the  settled  law  in  such  cases. 

It  seems,  however,  that  if,  in  settling  the  final 
judgment  before  it  is  entered  of  record,  difficulties 
occur  as  to  the  decree  or  rule  to  be  entered,  new 
points  may  be  argued,  or  old  points  re-argued,  if 
the  court  deem  it  expedient :  and  that,  even  after 
the  entry  of  the  judgment  before  the  record  is  re- 
mitted, clerical  errors  and  defects  in  form  may  be 
corrected,  or  even  a  new  clause  added  to  carry  out 
the  judgment  of  the  court. 

Citations— 2  R.  S.,  166,  sec.  26 ;  Hale,  Jur.,  H.  L., 
124 ;  Sydney,  32 ;  1  Wh.,  355 ;  7  Cr.,  1;  5  Wend.,  342. 

rpHIS  cause  was  decided  Dec.  28, 1840.  The 
J-  Atty-Gen.,  Feb.  2,  *1841,  made  a  motion 
253*]  for  a  re  argument  on  the  merits,  which 
was  opposed  by  counsel  on  the  part  of  the  de- 
WEND.  25. 


fendants.      After  advisement,  the   following 
opinion  was  delivered  the  next  day: 

By  the  Chancellor.  At  the  last  term  of 
this  court  in  1840,  this  cause  was  brought  to  a 
hearing  upon  a  writ  of  error  to  the  Supreme 
Court,  and  was  fully  argued  by  some  of  the 
ablest  counsel  in  the  State;  and  after  taking 
time  for  consideration,  the  judgment  of  the 
court  below,  in  favor  of  the  defendants,  was 
affirmed  upon  the  merits,  according  to  the  set- 
tled practice  of  this  court.  That  judgment  of 
affirmance  was  also  drawn  up  and  settled  in 
the  usual  form  of  entering  the  judgments  of 
this  court,  and  was  directed  to  be  remitted  to 
the  Supreme  Court  to  be  carried  into  effect,  in 
the  form  prescribed  by  the  statute  on  that  sub- 
ject, 2  R.  S.,  166,  sec.  26.  The  Atty-Gen.  now 
asks  for  a  rehearing  of  this  case  to  enable  him, 
if  possible,  to  have  the  judgment  of  this  court 
thus  given,  as  well  as  the  judgment  of  the  Su- 
preme Court,  reversed.  One  question  pre- 
sented for  our  consideration,  therefore,  is, 
whether  this  court  has  the  legal  and  constitu- 
tional right  anri  power  to  open  and  reverse  its 
own  judgment,  which  has  been  deliberately 
given  upon  a  writ  of  error,  after  such  judg- 
ment has  been  entered  of  record  and  ordered  to 
be  remitted  to  the  court  below,  with  all  the 
forms  prescribed  by  the  statute,  to  make  it  a 
final  judgment  of  this  court;  especially  in  a 
case  of  this  kind, which  is  in  its  nature  a  crim- 
inal proceeding,  and  may  subject  the  defend- 
ants to  criminal  punishment.if  the  final  decision 
shall  be  against  them  upon  such  rehearing.  An- 
other question  is,  whether  it  would  be  expe- 
dient for  this  court  to  exercise  the  power.even 
if  it  should  be  found  upon  examination,  that 
it  could  be  exercised  without  violating  the  Con- 
stitution, or  the  settled  principles  of  the  com- 
mon law,  and  without  usurping  a  right  which 
belongs  to  the  legislative  power  alone. 

TLese  questions  I  will  now  briefly  consider, 
though  I  have  not  been  able  to  examine  them 
very  fully,  as  I  have  been  constantly  en- 
gaged in  my  own  court,  during  the  ordinary 
hours  of  business,  ever  since  the  motion  was 
made  here  on  Tuesday  last.  Upon  the  ques- 
tion of  expediency  I  have  frequently  expressed 
*my  opinion  in  this  court, when  appli-  [*254 
cations  of  this  kind  have  been  made  ;  without 
taking  the  trouble,  however,  to  inquire  as  to 
the  legal  power  of  the  court  to  rehear  and  re- 
verse its  own  final  judgments  upon  the  merits. 
I  am  satisfied  that  if  we  once  make  a  precedent 
of  this  kind,  it  will  in  time  lead  to  great  abuse; 
and  that  parties  who  have  had  judgments  given 
against  them  as  this  was,  by  a  divided  vote  or 
by  small  majorities  will,  upon  a  change  of  a 
part  of  the  members  of  the  court,  be  induced 
to  try  experiments  here  for  the  purpose  of  pro- 
ducing a  different  decision  of  their  causes  by 
the  votes  of  new  members.  This,  however, 
will  not  be  the  worst  effect  of  such  an  example. 
For  if  this  court,  on  a  writ  of  error,  can  open 
and  reverse  its  decision  upon  the  merits  at  a 
subsequent  term,  inferior  courts  may  do  the 
same  thing;  as  there  is  no  statute,  nor  any  prin- 
ciple of  the  common  law,  giving  to  this  court 
any  greater  power  in  this  respect  than  is  pos- 
sessed by  other  courts  of  record.  And  if  we 
set  the  example,  Courts  of  C.  P.,  upon  a  change 
of  their  judges,  will  undoubtedly  exercise  the 
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same  power;  so  that  If  tbe  old  judges  have 
given  a  judgment  one  way  upon  a  certiorari  lo 
a  justice's  court,  the  new  judges  may  grant  a 
rehearing  and  reverse  that  decision,  if  they 
should  differ  in  opinion  with  their  predeces- 
sors. Upon  this  ground  alone,  therefore,  I 
think  the  application  should  be  denied. 

I  have,  however,  upon  a  full  consideration 
of  the  case,  come  to  the  conclusion  that  this 
court  has  no  legal  right  to  grant  a  rehearing 
upon  a  writ  of  error,  after  a  final  judgment 
has  been  pronounced  here  upon  the  merits  of 
the  case,  and  has  been  regularly  settled  and 
entered  of  record  in  the  form  required  by  law. 
In  courts  of  equity  it  has  always  been  the  prac- 
tice to  allow  a  rehearing  upon  the  merits.even 
after  a  final  decree  in  the  cause,  upon  comply- 
ing with  certain  forms  ;  leaving  the  original 
decree,  however,  to  stand  until  the  result  of 
such  rehearing  was  ascertained.  But  no  such 
practice  ever  existed  in  courts  of  law ;  at  least 
no  such  practice  has  existed  in  this  State.  And 
I  have  examined  the  subject,  so  far  as  to  sat- 
isfy myself,  that  no  rehearing  has  been  granted 
upon  a  writ  of  error  in  England  for  several 
hundred  years  past.  By  referring  to  Ld.  Ch. 
255*]  /  Rale's  jurisdiction  of  the  House  of 
Lords,  it  will  be  seen,  however,  that  in  the 
cases  of  Alice  Peres,  Holt  &  Burgh,  and  of  the 
Earl  of  Salisbury  et  al.,  in  the  time  of  Richard 
II.,  and  of  Henry  V.,  the  House  of  Lords  did 
exercise  the  right  of  reviewing  its  own  decis- 
ions upon  a  writ  of  error,  by  permitting  a  party 
to  bring  a  new  writ  of  error  at  the  same  term, 
or  at  the  next  session,  called  a  writ  of  petition 
of  error.  Hale,  Jur.  H.  L.,  124.  And  upon 
appeals  from  the  Court  of  Chancery,  the  House 
of  Lords  exercised  the  power  of  granting  re- 
hearings,  in  the  usual  form  of  granting  rehear- 
ings  in  chancery,  down  to  the  latter  end  of  the 
17th  century.  But  since  that  time,  I  have  not 
been  able  to  find  that  a  rehearing  was  ever 
eranted.even  in  an  equity  case  upon  the  merits. 
But  in  some  few  cases,  mere  defects  in  form 
have  been  corrected;  or  a  new  clause  has  been 
added  to  the  decree  to  carry  out  the  judgment 
of  the  House  of  Lords  upon  the  appeal.  The 
cases  referred  to  by  Sidney  on  Appeals,  and  in 
Palmer's  Practice  of  the  House  of  Lords  which 
have  occurred  since  the  deliberate  judgment  of 
that  tribunal  upon  the  question  of  rehearing  in 
Jan.,  1697,  will  all  be  found  to  be  cases  of  that 
description.  Both  those  writers  consider  it  as 
the  settled  practice  of  that  court,  which  has 
existed  for  nearly  a  century  and  a  half,  that 
there  can  be  no  rehearing  or  review  of  the 
cause  upon  tbe  merits  after  the  minutes  of  the 
judgment  have  been  settled  and  directed  to  be 
entered.  Sydney  says:  "When  the  minutes  of 
an  order  have  been  read  at  the  table  of  the 
House  of  Lords,  it  is  considered  as  final  and 
unalterable.even  upon  appeals  from  chancery." 
Syd.,  82.  And  in  Bernal  v.  Marquis  of  Done- 
gal, in  1814, where  a  mistake  in  drawing  up  the 
order  upon  an  appeal  was  corrected,  Ld.  Redes- 
dule  said  the  judgment  of  the  House  upon  the 
merits  could  not  be  reversed,  although  from 
misapprehension  of  the  counsel,  in  supposing 
that  the  case  would  be  disposed  of  upon  a 
matter  of  form  merely,  the  merits  of  the  case 
had  not  been  fully  argued  by  such  counsel  at 
the  hearing. 

The  same  principles  appear  to  prevail  in  the 


Supreme  Court  of  the  U.  8.  In  tbe  case  of 
Martin  v.  Hunter,  1  Wh.,  855.  Mr,  J.  Story, 
in  delivering  *the  opinion  of  the  court.[*25<* 
said  a  final  judgment  in  that  court  was  con- 
clusive upon  the  rights  which  it  decided;  and 
that  no  statute  had  provided  any  process  by 
which  the  court  could  revise  its  own  judg- 
ments. He  also  said  the  point  had  been  several 
times  raised  tbere.and  that  it  had  been  solemn- 
ly decided  that  a  final  judgment  of  that  court 
was  conclusive  upon  the  rights  of  the  parties, 
and  could  not  be  re-examined.  See,  Hudson 
v.  Guestier,  1  Cr.,  1. 

In  this  court  the  case  of  Lansing  v.  Goelet 
was  decided  in  Oct.,  1827,  when  there  was  not 
a  quorum  present  who  were  competent  to  vote 
in  the  decision  of  the  cause.  A  petition  for  a 
rehearing  was  filed  during  the  same  term  by 
the  appellant ;  and  at  the  next  session  of  the 
court  he  asked  for  a  rehearing  on  these  grounds, 
but  the  application  was  refused.  Such  has 
been  the  uniform  practice  here  so  long  as  I 
have  been  a  member  of  this  court,  whenever  an 
application  has  been  made  for  a  rehearing  aft- 
er the  final  judgment  of  the  court  has  been 
drawn  up  and  settled ;  although  as  to  mere 
clerical  errors,  and  mistakes  of  form  only,  the 
order  has  been  considered  amendable  so  long 
as  the  remittitur  remained  under  the  control  of 
the  court. 

The  fact  that  the  judgment  of  affirmance  in 
this  case  was  entered  upon  an  equal  division 
of  the  members  of  this  court,  cannot  alter  the 
law  in  this  respect,  or  authorize  the  court  to 
reverse  its  own  decision,  any  more  than  if  the 
judgment  of  affirmance  had  been  unanimous. 
The  effect  of  such  a  judgment  of  affirmance  is 
as  conclusive  upon  the  rights  of  the  parties  to 
the  judgment  as  any  other  ;  although  it  is  not 
considered  as  settling  the  question  of  law  in 
this  court  as  to  cases  which  may  arise  between 
other  parties.  This  was  solemnly  decided  by 
this  court  in  the  case  of  Bridge  v.  Johnson,  5 
Wend.,  842,  referred  to  by  the  counsel  on  the 
argument,  in  conformity  to  the  law  as  settled 
in  the  Supreme  Court  or  the  U.  S.,  and  in  the 
Courts  of  Error  in  England  and  Ireland.  And 
the  principle,  that  a  jugment  of  affirmance, be- 
ing founded  upon  an  equal  decision  of  the 
judges  merely,  afforded  no  ground  whatever 
for  granting  a  rehearing,  was  solemnly  decided 
by  this  court  in  the  cases  *of  Wads-  [*257 
worth  v.  Morris,  and  of  Van  Kleeck  v.  Ref. 
Dutch  Ch.,  in  Feb..  1889. 

In  the  first  of  those  cases,  the  judgment  of 
the  Supreme  Court  had  been  affirmed  at  the 
December  Term,  in  1838,  upon  an  equal  divis- 
ion here,  and  contrary  to  what  I  supposed  to 
be  the  law  of  that  case.  And  in  the  last,  the 
decree  of  the  Court  of  Chancery  was  affirmed 
in  the  same  manner,  and  as  to  a  part  of  the 
premises  in  dispute,  contrary  to  the  opinion  of 
the  Chief  Justice.  Motions  for  rehearingswere 
made  in  both  causes  on  that  ground  ;  and 
while  the  remittiturs  still  remained  under  the 
control  of  this  court.  But  the  applications 
were  denied.  The  court  adopted  the  following 
order,  which  was  intended  to  put  the  question 
at  rest  as  to  all  future  applications  for  the  re- 
hearing of  causes  here,  after  there  had  been  a 
final  judgment  or  decree  upon  the  merits,  either 
upon  an  appeal  or  a  writ  of  error:  "Ordered, 
that  this  court  will  not  order  a  re-argument, 

WEND  25. 


1840 


BROWN  v.  KIMBALL. 


257 


nor  will  it  reconsider  any  case,  on  the  ground 
that  it  was  decided  on  an  equal  division  of  the 
members  of  the  court,  or  for  any  other  reason, 
after  the  cause  has  been  decided  here  upon 
the  merits."  This  decision,  which  was  in  ac- 
cordance with  the  settled  rule  of  law  upon  this 
subject,  and  which  rule  had  been  acquiesced 
in  by  all  courts  for  more  than  140  years  at  that 
time,  I  think  we  are  bound  to  consider  as  de- 
cisive of  the  question.  If  so,  it  is  impossible 
for  us,  without  usurping  powers  not  granted 
to  us  by  the  Legislature,  to  change  the  law 
and  reverse  our  own  deliberate  judgment  in 
this  case. 

It  is,  undoubtedly,  very  important  that  the 
question  as  to  the  rights  of  the  mayors  and  al- 
dermen of  our  cities  to  exercise  judicial  pow- 
ers should  be  put  at  rest ;  as  it  is  now  evident 
that  doubts  on  the  subject  do  exist,  from  the 
divided  opinion  of  this  court  on  that  question. 
But  the  final  settlement  of  this  important  point 
will  not  justify  this  court  in  legislating  for  the 
case  in  a  manner  which  the  Senate  and  Assem- 
bly themselves  could  not  constitutionally  do. 
And  I  am  satisfied  the  Legislature  could  not 
now  pass  a  law,giving  to  this  court  the  power 
to  grant  a  rehearing  in  the  present  case,  with- 
out interfering  with  the  legal  and  constitution- 
al rights  of  these  defendants;  for,  by  referring 
258*]  to  the  *48th  section  of  the  article  of 
the  Revised  Statutes  relative  to  informations 
in  the  nature  of  a  quo  warranto,  2  R.  S.,  585,  it 
will  be  found  that  the  intrusion  into  a  public 
office  is  made  a  criminal  offense, for  which  the 
intruder,  upon  conviction  on  a  proceeding  by 
quo  warranto,  is  liable  to  a  fine  of  $2,000  in  the 
discretion  of  the  court  ;  and  though  no  unbi- 
ased judge  would  think  of  imposing  such  a 
fine  upon  these  defendants,  under  the  circum- 
stances of  this  case,  that  cannot  alter  the  prin- 
ciple ;  nor  can  it  authorize  this  court  or  the 
Legislature  to  again  expose  the  defendants  to 
such  a  penalty  after  a  final  judgment  of  the 
court  of  dernier  ressort  has  been  given  in  their 
favor  and  entered  of  record. 

The  case  of  Harlem  Bridge  was  not  analo- 
gous to  the  present.  For  there.no  judgment  of 
the  court  had  been  entered,  or  even  agreed 
upon  by  a  majority  of  the  members,  when  the 
re  argument  was  directed  to  enable  the  court 
to  determine  what  judgment  was  proper  to  be 
given  in  the  case  ;  two  of  the  Senators  having 
voted  for  a  reversal  under  the  erroneous  im- 
pression that  this  court  could  grant  a  new  trial. 
In  that  situation  of  the  cause,  there  was  no  le- 
gal objection  to  a  re-argument,  although  it  may 
have  been  inexpedient,  so  far  as  the  time  of 
this  court  was  concerned.  Sydney,  in  speak- 
ing of  the  practice  of  the  court  of  dernier  res- 
sort  in  England,  in  settling  its  final  judgments, 
says  it  is  the  practice  of  that  court,  in  all  cases 
of  difficulty  and  importance,  to  deliver  to  the 
agents  of  the  parties  copies  of  the  proposed 
minutes  of  the  judgment,  that  they  may  make 
such  objections  and  suggest  such  alterations  as 
may  occur  to  them  ;  and  in  that  state  of  the 
proceedings,  new  points  may  be  argued  or  old 
points  re-argued  if  the  house  thinks  it  expedi- 
ent. Therefore,  it  is  only  when  the  judgment 
of  the  court  has  been  settled  that  it  becomes 
final  and  conclusive  upon  the  rights,  of  the  par- 
ties. Here,  the  judgment  of  this  court  was 
settled  at  the  December  Term,  and  was  final. 
WEND.  25. 


Nothing  now  remains  to  be  done,  but  for  the 
attorney  for  the  defendants  to  apply  to  the 
clerk  and  get  the  copy  of  the  record  of  that 
judgment  and  file  it  in  the  Supreme  Court  ; 
which  he  has  a  right  to  do  at  any  time,  with- 
out any  further  action  of  this  court  upon  the 
subject. 

*For  these  reasons,  I  think  we  have  [*25J> 
no  right  to  disturb  that  judgment,  or  to  put 
these  defendants  again  in  jeopardy  by  revers- 
ing pur  own  decision;  and,  therefore,  that  the 
motion  for  a  rehearing  should  be  denied. 

On  the  question  being  put— shall  the  motion 
be  granted?— the  members  of  the  Court  divided 
as  follows : 

In  the  affirmative — Senators  Dickinson,  Dix- 
on,  Furman,  Hawkins,  Hull,  Hunt,  Root  and 
Works— 8. 

In  the  negative— The  CHANCELLOR, and  Sen- 
ators Denniston,  Ely,  Foster,  Humphrey,  Hunt, 
Lee,  Livingston,  Maynard.  Moseley,  Nicholas, 
Paige,  Platt,  Scott,  Skinner,  Strong,  Taylor  and 
Verpla.nck — 18. 

Whereupon,  the  motion  for  a  rehearing  was 
denied. 

Cited  in-3  N.  Y.,  557: 11  N.  Y..  285;  18  Mich.,  492;  37 
Mich.,  379;  15  Minn.,  343. 


BROWN.Impleaded  with  DAVIS, 

v. 
KIMBALL  AND  ROWE. 

Proof  of  Handwriting  of  Deceased  Subscribing 
Witnesses —  When  Insufficient — Suspicions  of 
Fraud — Face  of  Deed — Return  of  Commission 
to  Take  Testimony t — Irregularity —  Waiver  of — 
Evidence  of  Declarations  of  Witnesses  Subse- 
quent to  Execution  of  Commission 

Proof  of  the  handwriting-  of  deceased  subscribing 
witnesses  to  a  deed  is  not  sufficient  evidence  of  its 
execution  to  entitle  it  to  be  read  to  the  jury,  where 
the  deed  on  its  face  excites  suspicion  of  fraud.  The 
party  producing-  it  must,  in  such  case,  in  addition  to 
proving  the  handwriting  of  the  subscribing  witness- 
es, give  evidence  explaining  the  suspicious  circum- 
stances, or  proving-  the  identity  of  the  grantor. 

Where,  on  the  return  of  a  commission  to  take  tes- 
timony, it  does  not  appear  that  the  last  general 
cross-interrogatory  was  put  to  and  answered  by  the 
witnesses,  the  depositions  cannot,in  general,  be  read 
in  evidence;  where,  however,  the  counsel  of  the 
parties  were  present  at  the  execution  of  the  commis- 
sion, and  no  objection  was  taken  at  the  time  to  the 
omission,  the  depositions  will  be  received. 

The  declarations  of  witnesses,  whose  testimony 
has  been  taken  under  a  commission,  made  subse- 
quent to  the  execution  of  the  commission,  contra- 
dicting or  invalidating  their  testimony,  are  in- 
admissible in  evidence.  Such  evidence  is  always 
inadmissible  until  the  witnesses  have  been  examined 
upon  the  point,  and  an  opportunity  furnished  to 
them  for  explanation  or  exculpation ;  and  the  rule 
applies  as  well  when  the  testimony  is  taken  under  a 
commission  as  otherwise. 

Citations— 1  Johns.  Cas..  230;  4  Johns.,  461;  4  Wash. 
C.  C.,  324 ;  3  Wash.  C.  C.,  109 ;  Grab.  Pr.,  487 ;  7  T.  R., 
265 ;  2  Stark.,  239 :  4  Camp.,  — :  Bull.  N.  P.,  171,  b ;  1 
Cromp.  &  M.,  511,  519;  1  R.  S.,  757,  759 ;  I  B.  &  Aid., 
20;  1  Brock.,  138,  140;  1  M.  &  Mee.,  176:  1  Bos.  &P., 
360 ;  1  Camp.,  375  ;  1  Saund.  PI.  &  Ev.,  518. 


NOTK.— -Evidence—  Proof  of  handwriting  of  wit- 
nesses, wh»  are  dead  or  beyond  the  jurisdiction,  as 
evidence  of  the  execution  of  the  instrument. 

In  connection  with  the  above  case  of  Brown  v. 
Kimball.  see  Lush  v.  Druse,  4  Wend..  313;  McPher- 
son  v.  Rathbone,  11  Wend..  96 :  Kimball  v.  Davis, 
19  Wend.,  437:  People  v.  M'Henry,  19  Wend..  482; 
Borst  v.  Empie.  5  N.  Y.,  33:  People  v.  Rowland,  5 
Barb.,  449  :  Northrop  v.  Wright,  7  Hill,  476, 493.  criti- 
cising and  limiting  the  principal  case. 
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ERROR  from  the  Supreme  Court.  Kimball 
and  Rowe,  in  May,  1881,  brought  an  ac- 
2<iO*j  tion  *of  ejectment  against  Brown  and 
Davis  for  the  recovery  of  a  lot  of  land,  part  of 
Legge 's  patent,  in  the  County  of  Essex.  The 
cause  was  tried  in  Jan.,  1886,  before  the  Hon. 
Esek  Cowcn,  then  one  of  the  Circuit  Judges. 
On  the  trial,  the  plaintiffs  produced  an  exem- 
plification of  letters  patent  bearing  date  June 
26,  1769.  granting  to  Francis  Legee  5, 000  acres 
of  land, for  military  services.and  also  produced 
a  deed  from  Francis  Legge  to  William  Rowe, 
one  of  the  plaintiffs  in  the  cause,  bearing  date 
Jan.  8,  1770,  conveying  the  whole  tract.  The 
deed  commences  in  these  words  :  "To  all  Peo- 
ple to  whom  these  presents  shall  come,  Greeting. 
Know  Ye  that  I.Francis  Legge,  now  of  Gloucs- 
ter,  in  the  County  of  Esex,  in  the  provenc  of 
the  Masachusetts  Bay,  in  the  New  England, for 
and  in  consideration  of  the  sum  of  forty  pounds 
current  money  of  the  Commonwealth  afore- 
said, to  me  in  band  paid  by  William  Rowe  of 
Gloucester,  in*the  County  of  Essex  aforesaid," 
etc.,  and  concluded  in  these  words  :  "In  wit- 
ness whereof,  have  hereunto  set  my  hand  and 
seal  this  third  day  of  Januarey,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
seventy,  and  in  the  tenth  year  of  His  Majesty's 
reign,  George  the  Third,  King  of  Great  Brit- 
ain," etc.  It  purported  to  be  signed  and  sealed 
by  Francis  Legge,  and  to  have  been  executed 
in  the  presence  of  two  witnesses,  viz. :  Joseph 
Manning  and  Isaac  Fellows.  The  deed  is  partly 
printed  and  partly  written,  a  printed  blank  be 
ing  used.  The  words  "of  the  commonwealth 
aforesaid"  are  printed;  so  is  the  last  syllable  of 
the  word  "seventy"  in  the  date,  but  the  first 
two  syllables  of  the  same  word  are  written,  and 
written  on  an  erasure.  The  execution  of  the 
deed  was  proved  by  evidence  of  the  handwrit- 
ing of  the  subscribing  witnesses,  who  were 
shown  to  be  dead.  The  evidence  was  taken 
under  a  commission.  The  reading  of  the  depo- 
sitions was  objected  to  on  the  ground  that  it 
did  not  appear  that  the  last  cross  interrogatory, 
viz.:  "Do you  know  of  any  other  matter,"  etc., 
had  been  put  to  or  answered  by  the  witnesses. 
The  plaintiff's  counsel  thereupon  offered  to 
prove  that  the  commission  was  executed  in  the 
261*]  presence  of  counsel  *for  both  the  par- 
ties, that  all  the  interrogatories  were  read  to 
the  witnesses,  their  depositions  taken  down  in 
writing,  and  read  to  them  in  the  hearing  of  the 
counsel  before  they  were  signed,  and  that  no 
suggestion  was  made  at  the  time  by  the  defend- 
ant's counsel,  that  any  interrogatory  remained 
unanswered,  or  that  the  answer  was  not  writ- 
ten down  ;  and  that  the  counsel  did  not  request 
that  the  last  interrogatory  should  be  put  to  the 
witnesses  :  this  evidence  was  objected  to  by 
the  defendant's  counsel,  but  received  by  the 
judge,  who  then  overruled  the  objections  and 
the  depositions  were  read  to  the  jury.  The 
plaintiff's  counsel  then  offered  to  read  the  deed 
in  evidence,  which  was  objected  to  by  the  de- 
fendant's counsel  on  the  grounds:  1.  That  it 
was  not  sufficiently  proved;  that  where  the  wit- 
nesses are  dead,  it  is  not  sufficient  to  prove 
their  handwriting,  but  that  the  handwriting  of 
the  grantor  should  also  be  proved,  or  some  evi- 
dence given  of  his  identity.  2.  That  the  deed 
produced  bore  such  strong  marks  of  suspicion 
upon  its  face  as  to  call  for  explanation  by  proof 
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of  identity  or  otherwise  before  It  could  be  re- 
ceived. And  8.  That  the  deed  should  be  COH- 
sidered  dormant.  The  judge  overruled  the  ob- 
jection, and  the  deed  was  read  in  evidence. 
The  defendants  excepted.  The  plaintiffs  having 
rested, the  defendants  then  moved  fora  nonsuit, 
on  the  grounds  before  stated  as  objections  to 
the  reading  of  the  deed :  which  motion  was 
overruled  and  another  exception  taken.  The 
defendants  next  called  a  witness,  a  clerk  in  the 
office  of  the  register  of  deeds  in  Salem,  Mass., 
who  testified  that  he  had  examined  the  records 
of  deeds  in  that  office  from  1765  to  1780,  to  see 
if  the  word  "commonwealth"  occurred  in  such 
records,  and  found  it  did  not,  in  any  of  the 
deeds,  until  he  came  to  one  bearing  date  May 
10.  1780.  In  the  old  deeds  examined  by  him, 
Mass,  was  sometimes  called  "The  Province  of 
Massachusetts  Bay,"  and  sometimes  "The  State 
of  Massachusetts."  The  defendants  next  of- 
fered to  prove  declarations  made  by  two  of  the 
witnesses,  whose  testimony  had  been  taken 
under  the  commission,  since  the  taking  of  the 
same,  contradicting  their  testimony  as  con- 
tained in  the  depositions  :  which  evidence  was 
objected  to,  and  rejected  by  the  judge.  After 
other  testimony  adduced  *by  the  de-  [*262 
fendants,  the  cause  was  submitted  to  the  jury. 
The  defendants  requested  the  judge  in  sub- 
stance, to  charge  the  jury  that  no  claim  having 
been  made  under  the  deed  during  the  period 
which  had  elapsed  between  its  date  and  the 
bringing  of  the  suit,  the  deed  was  invalid  as  a 
dormant  deed  ;  which  he  refused  to  do,  and 
the  defendants  excepted.  The  jury  found  in 
favor  of  the  plaintiff.  Rowe,  and  against  the 
plaintiff,  Kimball.  The  defendants  moved  for 
a  new  trial,  which  was  denied  by  the  Supreme 
Court.  See  opinion  delivered  bv  the  Chief  Jus- 
tice, 19  Wend. ,439.  The  defendant,  Brown, 
thereupon  sued  out  a  writ  of  error. 

Met&r*.  J.  Holmes  and  S.  Stevens,  for  the 
plaintiff  in  error,  insisted  that,  it  appearing 
from  the  return  to  the  commission  that  the 
general  cross  interrogatory  had  not  been  put  to 
and  answered  by  the  w'itnesses.the  depositions 
ought  not  to  have  been  admitted  in  evidence. 
In  support  of  this  proposition. thev  cited  Grab. 
Pr.,  596;  3  Wash.  C.  C.,  109  ;' 4  Id.,  323. 
They  further  contended  that  the  defect  in  the 
execution  of  the  commission  was  not  obviated 
by  the  proof  given  on  the  trial  ;  counsel  hav- 
ing no  right  to  appear  before  the  commission- 
ers, they  could  not  by  their  acts  or  omissions 
render  legal  what  otherwise  would  be  fatal. 
They  further  insisted  that  the  deed  upon  its 
face  excited  suspicion  of  unfairness;  the  year 
in  which  it  purported  to  have  been  executed 
was  written  on  an  erasure, and  a  term  occurred 
in  the  verbiage  of  the  deed, the  Commonwealth 
of  Mass., affording  at  least  prima  facie  evidence 
that  the  blank  form  used  in  filling  up  fhe  deed 
was  printed  since  the  Revolution, and  of  course 
subsequent  to  the  year  when  it  purported  to 
have  been  executed.  Under  these  circum- 
stances the  deed  ought  not  to  have  been  received 
in  evidence  without  proof  of  the  handwriting 
of  the  grantor,  or  other  evidence  of  identity. 
If  proof  in  explanation  had  been  given,  the 
deed  might  have  been  received  and  the  whole 
matter  submitted  to  the  jury;  but  without  such 
proof  the  judge  should  not  have  received  it  in 
evidence.  In  support  of  these  propositions  they 
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«ited  2  Stark.,  239;  7T.  R.,  266,  n.;  1  Cromp. 
<fc  Mees.,  511  ;  13  Wend.,  178,  and  particularly 
pp  183,  184,  per  Chancellor  Walworth,  and  p. 
263*1  198,  per  Senator  Tracy;  2  Wend.,*559; 
Bull.  N.  P.,  255  ;  1  Saund.  PI.  &  Ev.,  423  ;  1 
Brock.,  145. 

Mr.  M.  T.  Reynolds,  for  the  defendants 
in  error,  insisted  that  the  evidence  given  on  the 
trial  obviated  the  objection  to  the  apparent  de- 
fect in  the  execution  of  the  commission.  He 
contended  that  the  erasure  upon  which  the  date 
•of  the  deed  was  written,  would  not  have  justi- 
fied the  judge  in  excluding  the  instrument  from 
the  consideration  of  the  jury  ;  nor  would  the 
use  of  the  term  "commonwealth."  In  the  ab- 
stract that  term  applies  as  well  to  a  province 
as  to- an  independent  state,  and  particularly  did 
it  apply  to  the  communities  existing  in  this 
country  previous  to  the  Revolution.  Mass,  was 
always  a  Commonwealth,  and  so  considered  by 
its  inhabitants;  they  spoke  of  their  communi- 
ty as  such,  and  the  writers  of  the  day  so  called 
it.  He  adverted  to  various  documents,  and  to 
public  Acts  of  the  local  Legislatures  of  the  New 
England  provinces,  to  show  that  this  term  was 
in  common  use  previous  to  the  Revolution. 
Besides,  he  insisted  it  was  the  province  of  the 
jury  to  pass  upon  the  validity  of  the  deed;  and 
if  circumstances  of  suspicion  existed,  the  de- 
fendants had  the  whole  benefit  of  them  before 
the  jury.  They,  however,  by  their  verdict 
have  said  that  they  could  not,  according  to  the 
evidence,  pronounce  the  deed  invalid.  The 
complaint  of  the  defendants,  therefore,  is  virt- 
ually that  the  verdict  is  against  evidence.  If 
it  be  so,  the  remedy  is  not  by  writ  of  error. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  This  is  a  writ  of  er- 
ror brought  by  one  of  the  defendants  in  an 
ejectment  suit  which  was  prosecuted  against 
him  and  his  co-defendant  in  the  court  below, 
by  Kimball  &  Rowe,  to  recover  a  lot  of  land 
in  a  patent  of  5,000  acres  granted  by  the 
colonial  government,  June  26,  1769,  to  Francis 
Legge,  a  reduced  officer  of  the  French  war,  for 
military  services.  The  plaintiff  in  error,  and 
Kimball,  who  is  made  a  joint  defendant  in  the 
writ  of  error  with  Rowe,  in  whose  favor  judg- 
ment was  given  in  the  court  below,  appear  to 
be  at  cross  purposes  in  this  court.  It  appears 
by  the  record,  that  Kimball  &  Rowe, who  were 
264*]  *plaintiffs  in  the  court  below,  made 
separate  and  distinct  claims  to  the  premises  in 
question,  by  several  counts  in  the  declaration, 
as  authorized  by  the  Revised  Statutes;  and  that 
a  verdict  was  found  in  favor  of  Rowe,  but 
against  Kimball.  Judgment  was,  therefore, 
given  against  the  plaintiff  in  error  in  favor  of 
Rowe,  upon  the  verdict  in  favor  of  the  latter; 
and  for  the  plaintiff  in  error  against  Kimball. 
Brown,  nevertheless,  brings^his  writ  of  error 
against  both  of  the  original  'plaintiffs,  and  as- 
signs for  error  that  the  judgment  was  given  in 
the  court  below  in  favor  of  both;  and  he,  there- 
fore, prays  for  a  reversal  of  the  whole  judg- 
ment. Kimball,  on  the  contrary,  unites  with 
Rowe  in  the  joinder  in  error,  and  prays  that 
the  judgment  against  himself,  as  well  as  that 
part  of  it  which  is  in  favor  of  Rowe,  may  be 
affirmed.  Upon  this  state  of  the  case,  it  fol- 
lows, of  course,  that  the  judgment  must  be  af- 
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firmed  as  to  Kimball,  unless  the  plaintiff  in 
error  has  satisfied  the  court  that  he  has  been 
or  may  be  injured  by  this  judgment  in  his  own 
favor  against  Kimball,  even  if  it  should  turn 
out  that  the  judgment  in  favor  of  Rowe  was 
erroneous, 

Rowe  claimed  title  to  the  premises  in  ques- 
tion as  the  immediate  grantee  of  Legge  the 
patentee,  by  virtue  of  the  supposed  deed  of 
Jan.  3,  1770,  for  the  whole  patent;  and  the 
principal  question  discussed  on  the  argument 
here,  was  as  to  the  probable  validity  of  that 
deed,  from  the  facts  given  in  evidence  upon 
the  trial,  and  the  appearance  of  the  deed  itself, 
and  the  language  of  the  instrument  in  refer- 
ence to  certain  supposed  matters  of  public  his- 
tory. These  matters  were  all  proper  to  be  dis- 
cussed before  the  jury  upon  the  trial  of  the 
cause;  or  upon  an  application  to  the  Supreme 
Court  for  a  new  trial,  if  the  verdict  was  against 
the  weight  of  evidence.  But  it  was  the  prov- 
ince of  the  jury  to  decide  all  questions  of  fact 
which  arose  in  the  cause,  and  this  court  has 
no  jurisdiction  to  review  their  decision  upon 
a  writ  of  error,  whatever  our  opinion  may  be 
as  to  the  correctness  of  the  conclusion  at  which 
they  arrived  upon  the  matter  of  fact.  The 
judgment  of  the  Supreme  Court  must,  there- 
fore, be  affirmed,  unless  the  judge  who  tried 
the  cause  has  made  some  mistake  *in  [*265 
matters  of  law,  which  were  calculated  to  prej- 
udice the  plaintiff  in  error. 

The  objections  to  the  admissibility  of  the 
depositions  of  some  of  the  witnesses  examined 
under  the  commission,  that  it  did  not  appear 
from  the  return  itself  that  they  had  been  ex- 
amined upon  all  the  cross-interrogatories,  cer- 
tainly was  not  sustainable  after  the  testimony 
given  on  the  subject  at  the  circuit.  The  cases 
cited  from  Washington's  Circuit  Court  Re- 
ports, show  that  the  objection  was  well  taken 
in  the  first  instance.  The  witnesses  should  un- 
doubtedly be  examined  upon  all  the  inter- 
rogatories and  the  cross  interrogatories  allowed 
by  the  proper  officer  and  annexed  to  the  com- 
mission ;  but  as  there  is  no  positive  statutory 
regulation  on  the  subject,  it  was  certainly  com- 
petent for  the  plaintiff  to  prove  that  the  coun- 
sel for  the  adverse  party  was  present  at  the 
execution  of  the  commission,  and  either  ex- 
pressly or  tacitly  waived  the  taking  down  the 
answers  of  the  witnesses  to  interrogatories, 
when  nothing  was  elicited  by  the  questions 
which  could  be  of  any  use  to  either  party.  The 
witness  testifying  on  that  subject,  in  answer 
to  an  interrogatory  from  the  judge,  stated 
positively  that  every  inquiry  was  put,  and  the 
answer,  if  deemed  material  by  any  one,  was 
written  down.  He  also  said  the  depositions 
were  all  written  down  by  the  commissioners, 
and  then,  in  the  presence  of  the  counsel  for 
both  parties,  read  over  to  the  witnesses  before 
they  were  signed.  From  this  statement  of  the 
manner  of  executing  the  commission,  there 
does  not  appear  to  be  any  ground  for  doubt  as 
to  correctness  of  the  decision  of  the  court  be- 
low upon  this  point. 

The  deed  was  sufficiently  proved  to  entitle 
it  to  be  read  in  evidence,  according  to  the  set- 
tled law  of  this  State.  Both  subscribing  wit- 
nesses to  the  deed  were  dead;  and  in  such 
cases,  proof  of  their  handwriting  is  sufficient 
evidence  to  authorize  the  deed  to  be  read  to  the 
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jury,  without  proof  of  the  handwriting  of  the 
grantor.  Such  was  the  decision  of  the  Su- 
preme Court  in  this  State  40  years  since,  in  the 
case  of  Mott  v.  Doughty,  1  Johns.  Cas.,  280. 
The  decision  was  again  repeated,  by  the  same 
2ttO*l  court,  nine  years  afterwards,  *in  the 
case  of  Sluby  v.  Champlin,  4  Johns..  461.  In 
this  case,  proof  of  the  handwriting  of  only  one 
of  the  subscribing  witnesses  was  sufficient ;  but 
there  was  abundant  evidence  to  establish  the 
genuineness  of  the  signatures  of  both.  The 
deed  itself,  if  genuine,  contained  upon  its  face 
sufficient  evidence,  after  a  lapse  of  more  than 
60  years,  of  the  identity  of  the  grantor  in  the 
deed  as  the  Francis  Legge  to  whom  the  patent 
was  granted.  The  deed  was  given  within  7 
months  after  the  date  of  the  patent,  which  is 
particularly  described  in  the  deed;  not  only  by 
its  date  and  the  specific  boundaries,  but  also  by 
a  reference  to  the  page  in  the  book  of  patents  in 
the  Secretary's  office  in  which  the  patent  was 
registered.  And  as  the  deed  was  executed  in 
a  remote  part  of  the  country,  which  at  that 
time  could  have  had  very  little  intercourse 
with  the  place  where  the  public  records  of  this 
State  were  kept,  these  minute,  details  afford 
strong  presumptive  evidence  that  the  person 
who  executed  the  deed  in  Jan.,  1770,  then  had 
the  original  patent  in  his  possession,  and  that 
the  recitals  were  taken  from  it.  This,  in  con- 
nection with  the  testimony  of  one  of  the  wit 
nesses,  that  about  the  time  of  the  date  of  the 
deed  there  was  living  with  Dr.  Manning  (one 
of  the  witnesses)  a  man  who  was  called  by  the 
name  of  the  patentee,  and  who  was  reputed  to 
be  a  British  officer,  was  sufficient  evidence  to 
go  to  the  jury,  even  if  it  had  been  proved  that 
there  was  another  person  bearing  the  same 
name.  If  this  testimony  is  to  be  credited,  there 
can  be  but  little  doubt  that  the  person  staying 
with  Dr.  Manning  was  the  same  person  who 
executed  the  deed,  and  that  he  was  the  reduced 
officer  of  the  French  war  to  whom  this  patent 
of  land,  then  comparatively  valueless,  was 
granted.  The  deed  having  been  legally  proved 
in  the  usual  way  of  proving  deeds,  where  all 
the  witnesses  to  the  same  are  dead,  if  there  were 
any  suspicious  circumstances  upon  the  face  of 
the  deed,  when  taken  in  connection  with  the 
historical  facts  relative  to  the  ancient  name  of 
what  is  now  the  Commonwealth  of  Mass..  they 
were  proper  subjects  to  be  taken  into  consider- 
ation by  the  jury;  but  could  not  be  decided  by 
the  court  as  matters  of  law  to  destroy  the  deed 
absolutely. 

2O 7*]  *I  do  not  precisely  understand  what 
the  counsel  on  the  trial  meant  by  urging  as  a 
ground  of  nonsuit,  that  the  deed  was  to  be 
considered  as  dormant.  The  owner  of  land 
may  let  his  deed  sleep  for  ages  without  losing 
his  title,  if  theie  is  no  person  in  possession  of 
the  land,  holding  adversely  to  him.  If  the 
counsel  only  meant  to  insist  that  the  fact  that 
the  grantee  had  not  asserted  his  title  immedi- 
ately after  the  land  began  to  be  settled  on,  but, 
on  the  contrary,  had  permitted  the  patent  to 
be  occupied  by  squatters  for  many  years,  was 
a  circumstance  of  suspicion  as  to  the  genuine- 
ness of  the  deed,  the  judge  was  unquestionably 
.right  in  refusing  to  nonsuit  on  that  ground;  as 
that  also  was  a  proper  subject  for  the  consider- 
ation of  the  jury. 

I  concur  with  the  Supreme  Court  in  the  opin- 
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ion  that  it  was  improper  to  give  the  declara- 
tions of  the  witnesses  In  evidence,  without 
giving  them,  in  the  first  place,  an  opportunity 
to  explain;  and  that  the  fact  that  the  witnesses 
had  been  examined  under  a  commission,  did 
not  prevent  the  operation  of  the  principle  upon 
which  the  rule  is  founded. 

Upon  the  whole,  I  am  unable  to  discover 
that  any  mistake  in  law  was  made  by  the  judge 
who  tried  the  cause,  to  the  prejudice  of  the 
rights  of  the  plaintiff  in  error;  and  the  jury, 
who  were  the  constitutional  judges  as  to  the 
facts,  have  decided  the  case  against  him. 

I  must,  therefore,  vote  to  affirm  the  judg- 
ment of  the  Supreme  Court. 

By  Senator  Edwards.  The  principal  points 
in  this  case  appear  to  be,  whether  the  deposi- 
tions of  the  witnesses  taken  under  the  commis- 
sion and  objected  to  ought  to  have  been  read 
on  the  trial,  and  whether  the  deed  from  Fran- 
cis Legge  to  William  Rowe  was  so  proved  as 
to  entitle  it  to  be  submitted  to  the  jury. 

The  principal  objection  urged  against  the 
depositions  is  that  the  last  cross-interrogatory 
on  the  part  of  the  defendants  was  not  answered. 
This  interrogatory  was  the  general  one  usually 
put  as  the  concluding  interrogatory,  for  the 
greater  precaution  lest  the  special  interroga- 
tories should  n(3t  elicit  all  the  important  facts 
within  the  knowledge  of  the  witness.  Its  ob- 
ject *is  not  that  the  witness  should  re-  [*2O8 
peat  the  facts  stated  by  him  under  the  special 
interrogatories,  but  to  induce  him  to  state  such 
facts  as  the  special  interrogatories,  in  his  judg- 
ment do  not  embrace,  and  is  calculated  to  draw 
from  him  the  whole  truth  within  his  knowl- 
edge, which  may  affect  the  subject  in  contro- 
versy; and  such  facts,  when  so  elicited,  assume 
all  the  importance  they  would  do,  were  they 
drawn  out  on  special  interrogatories,  subject,  of 
course,  to  the  same  objections  as  to  their  admis- 
sibility.  So  much  importance  has  been  attached 
to  this  interrogatory,  that  when  it  has  not  been 
answered  or  noticed,  in  some  cases  the  objec- 
tion has*  been  held  fatal  to  the  whole  deposi- 
tion. Judge  Washington,  in  the  case  of  Dodge  v. 
Israel,  4  Wash.  C.C.,  324,says:  "The  objection 
is  fatal  to  the  whole  of  the  deposition,  and  has 
been  decided  in  this  court  more  than  once. 
The  witness  must  answer  substantially  all  the 
interrogatories,  as  it  is  otherwise  impossible  to 
say  that  he  has  told  the  whole  truth."  See.also, 
RicJiardson  v.  Golden,  3  Wash.  C.  C.,  109; 
Grab.  Pr.,  487.  But  after  all,  I  apprehend  the 
importance  of  having  the  answer  appear,  is  to 
show  that  the  witness  has  answered  all  the  in- 
terrogatories, and  thereby  to  infer  that  he  haa 
told  the  whole  truth  within  his  knowledge. 
And  if  this  be  so,  if  it  can  be  made  to  appear, 
independent  of  the  interrogatories  and  answers, 
that  he  has  revealed  all  the  facts  within  his 
knowledge,  or  that  the  interrogatories  have  all 
been  put  to  him  and  answered,  the  mere  fact 
that  some  of  the  answers  are  not  written  down, 
not  being  desired  by  either  party,  should  not 
destroy  the  whole  deposition.  The  rule  should 
not  be  enforced  so  rigid Iv  as  to  compel  the  par- 
ties to  have  taken  down  improper,  impertinent 
or  irrelevant  matter,  which  neither  desire,  for 
the  purpose  of  showing  to  the  court  that  all 
the  interrogatories  have  been  answered.  But 
when  the  parties  are  not  present  before  the 
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commissioners,  either  in  person  or  by  counsel, 
I  know  of  no  discretionary  power  in  the  com- 
missioners to  reject  the  answers  of  the  wit- 
nesses, however  impertinent  or  irrelevant  they 
may  be.  Should  they  omit  the  answers  to  any 
of  the  interrogatories,  it  appears  to  me  it 
would  be  an  error  that  would  vitiate  the  whole 
deposition;  and  had  this  been  a  case  of  that 
269*]  description,  I  should  *have  had  no  hes- 
itation in  coming  to  the  conclusion  that  the 
depositions  of  the  witnesses  objected  to,  ought 
not  to  have  been  read.  But  this  is  not  such  a 
case.  Here  both  the  parties,  by  their  counsel, 
were  present  before  the  commissioners,  and 
participated  in  the  examination  as  they  had  a 
right  to  do:  and  it  appears  from  the  testimony, 
every  interrogatory  was  put,  and  the  answer, 
if  deemed  material  by  any  one,  written  down; 
that  when  the  answers  were  so  written  down 
by  the  commissioners,  the  depositions  were 
read  over  to  the  witnesses,  in  the  presence  of 
the  counsel,  and  that  no  objection  was  made 
by  the  counsel  for  the  defendants,  that  any 
particular  interrogatory  was  not  answered,  or 
that  the  answer  was  not  written  down.  Under 
these  circumstances,  it  seems  to  me  that  the  ir- 
regularity occasioned  by  the  neglect  of  the 
commissioners  to  write  the  answers  of  the  wit- 
nesses to  the  last  interrogatory,  which  must 
otherwise  have  proved  fatal  to  the  whole  dep- 
osition, was  waived  altogether,  and  did  not 
vitiate  it;  and  that  the  judge  was  right  in  per- 
mitting the  depositions  to  be  read  to  the  jury. 
I  see  no  impropriety  in  permitting  parties, 
when  they  both  appear  before  the  commission- 
ers in  person  or  by  their  counsel,  to  waive  such 
answers  to  the  interrogatories  as  they  may 
mutually  agree  upon,  or  for  either  party  or  his 
counsel  to  waive  the  answer  to  his  own  inter- 
rogatory or  cross-interrogatory,  if  such  answer 
is  not  required  to  be  taken  down  by  the  oppo- 
site party;  but  he  should  not  be  permitted  to 
waive  it  unless  the  opposite  party  or  his  coun- 
sel is  present  before  the  commis'sioners  at  the 
time  of  executing  the  commission,  and  inter- 
poses no  objection  to  such  waiver. 

The  next  question  is,  ought  the  deed  of 
Francis  Legge  to  William  Rowe  to  have  been 
read  in  evidence  and  submitted  to  the  jury? 
The  rule  as  it  once  existed  for  proving  an  in- 
strument attested  by  subscribing  witnesses,  as 
laid  down  by  Ld.  Kenyon,  and  assented  toby 
his  able  associates,  Ashurst,  Grose  and  Law- 
rence, in  the  case  of  Barnes  v.  Trompowsky,  7 
T.  R.,  265,  was,  that  every  instrument, whether 
under  seal  or  not,  the  execution  of  which  is 
witnessed,  must  be  proved  in  the  same  manner, 
regularly  by  the  witness  himself,  if  living;  if 
dead,  by  proving  his  handwriting;  if  residing 
27O*]  *abroad  by  sending  out  a  commission 
to  examine  him,  or  at  least,  by  proving  his 
handwriting,  which  last  the  learned  judge  re- 
marks, is  indeed  a  relaxation  of  the  old  rule, 
and  admitted  only  of  late  years,  and  so  well 
was  this  rule  then  considered  to  be  established 
that  the  learned  Chief  Justice  refused  to  hear 
an  argument  upon  it. 

In  the  case  of  Adam.  v.  Kers,  1  Bos.  &  P., 
360,  Buller,  J.,  says:  "Where  a  witness  is  dead, 
the  course  is  to  prove  his  hand  writing.  In  this 
case  one  of  the  attesting  witnesses  was  dead, 
and  the  other  was  beyond  the  reach  of  the  proc- 
ess of  the  court,  the  best  evidence,  therefore, 
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that  could  be  obtained  was  given.  The  hand- 
writing of  the  obligor  need  not  be  proved; 
that  of  the  attesting  witness,  when  proved  is 
evidence  of  every  thing  on  the  face  of  the  paper 
which  imports  to  be  sealed  by  the  party."  See, 
also,  Milward  v.  Temple,  1  Camp.,  375.  The 
rule  prescribing  the  order  for  proving  the  ex- 
ecution of  instruments  which  have  attesting 
witnesses,  seems  to  be  now  essentially  the  same 
as  it  was  when  the  decisions  to  which  I  have 
alluded  were  made:  First.  The  subscribing 
witness  is  to  be  called;  Second.  If  he  be  dead, 
out  of  the  jurisdiction  of  the  court,  or  in  any 
manner  incapacitated, or  cannot  be  found, after 
diligent  search,  proof  of  his  handwriting  is  to 
be  produced;  and  if  none  of  these  requisites 
can  be  complied  with,  in  the  third  and  last 
place,  proof  of  the  handwriting  of  the  party 
who  executed  the  instrument  may  be  produced. 
On  proving  the  death  of  subscribing  wit- 
nesses and  their  handwriting,  I  think  the  party 
is  entitled  to  have  the  instrument  thus  proved 
submitted  to  the  jury,  and  that  it  is  not  in  the 
province  of  the  judge  to  reject  it.  If,  however, 
there  are  suspicious  circumstances  attending 
the  instrument,  it  may  be  necessary  to  take  the 
precaution  to  rebut  them  by  proving,  in  addi- 
tion, the  identity  of  the  person  executing  the 
instrument  or  his  handwriting.  Buller,  in  his 
Nisi  Prius,  255,  says,  that  if  there  is  any 
erasure  or  interlineation  in  an  old  deed,  giving 
an  appearance  of  fraud,  it  ought  to  be  proved 
in  the  regular  manner,  by  the  subscribing  wit- 
ness ;  or  if  he  be  dead,  by  proof  of  such' death, 
his  handwriting  and  the  handwriting  of  the 
party  executing  it.  See,  also,  1  Saund.  PI.  & 
*Ev.,  518.  But  I  presume  the  learned  [*27 1 
judge  did  not  mean  to  be  understood  that  on 
proof  of  the  death  of  the  subscribing  witness, 
and  his  handwriting,  the  deed  should  not  be 
submitted  to  the  jury  as  testimony,  without 
proving  also  the  handwriting  of  the  party  who 
executed  it.  He  might  think,  by  way  of  pre- 
caution, it  should  be  proved,  to  counteract  the 
presumption  of  fraud,  yet,  in  the  absence  of 
such  proof,  I  apprehend  he  would  not  have 
deemed  himself  justified  in  pronouncing  the 
deed  fraudulent  and  void.  When  proof  is  made 
of  the  death  of  a  subscribing  witness,  and  of 
his  handwriting,  the  law  infers  that  if  such 
witness  were  present  in  court  he  would  prove 
the  execution  of  the  instrument ;  and  such  tes- 
timony, while  uninvalidated  by  other  proof, 
though  at  best  but  circumstantial  evidence,  is 
held  sufficient.  But,  says  Marshal,  Ch.  J.,  in 
Murdoch  v.  Hunter,  1  Brackenbrough,  140  : 
"  Whatever  deducts  from  it  may  and  ought  to 
be  weighed  against  it.  It  is  always  advisable, 
therefore,  to  support  it  by  other  testimony,  if 
such  other  testimony  be  in  the  power  of  the 
plaintiff.  So  in  the  case  of  Whitelocke  v.  Mus- 
grove,  1  Cromp.  &  M.,  511,  where  a  note  was 
signed  by  a  mark,  in  addition  to  the  usual 
proof  the  proof  of  the  identity  seemed  to  be 
necessary.  Where  there  is  an  erasure,  or  inter- 
lineation in  a  material  part  of  a  written  instru- 
ment, and  no  notice  taken  of  it  at  the  time  of 
executing  the  instrument,  it  may  be  considered 
as  a  suspicious  circumstance,  and  a  party  may 
introduce  explanatory  proof  ;  but  the  proof  of 
the  execution  of  the  instrument,  the  suspicious 
circumstances  attending  it,  and  the  explan- 
atory testimony  are  all  proper  subjects  to  be 
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submitted  to  the  jury  ;  and  because  the  party 
relying  upon  the  validity  of  the  instrument  is 
not  able  to  introduce  explanatory  proof,  or 
does  not  choose  to  do  so,  after  making  the 
usual  proof,  he  is  not  to  be  deprived  of  the 
benefit  of  the  verdict  of  a  jury.  He  ought  to 
be  permitted  to  submit  his  cause  without  such 
proof,  and  seek  a  verdict  of  the  jury  as  to  the 
validity  of  the  instrument  under  which  he 
claims,  if  he  chooses  to  do  so.  If  the  rule  con- 
tended for,  on  the  part  of  the  plaintiffs  in 
error,  should  prevail,  whenever  there  was  a 
material  interlineation  or  erasure  in  a  written 
instrument,  or  other  circumstances  of  suspi- 
272*Jcion,  which  *couldnotbe  explained,  it 
would  be  in  the  power  of  the  judge,  and  in 
fine,  it  would  be  his  duty  to  pronounce  such 
instrument  void,  for  the  want  of  such  proof, 
and  withhold  it  from  the  consideration  of  the 
jury.  I  cannot  accede  to  the  correctness  or 
propriety  of  a  doctrine  which  must  be  fraught 
with  such  pernicious  and  disastrous  conse- 
quences. I  think  the  judge  was  right  in  refus- 
ing the  nonsuit,  and  in  submitting  the  deed 
and  testimony  to  the  jury. 

As  to  the  proposition  of  the  defendants'  coun- 
sel to  prove  the  declarations  of  some  of  the 
witnesses  whose  testimony  had  been  taken 
under  the  commission,  made  after  the  execu- 
tion of  it,  contradicting  some  of  their  state- 
ments, I  think,  under  the  circumstances  of 
this  case,  the  judge  was  right  in  rejecting  the 
testimony  offered,  and  I  am  satisfied  with  the 
reasoning  of  the  Supreme  Court,  upon  that 
point.  From  the  view  I  have  taken  of  the 
several  objections  raised  by  the  counsel  for  the 
plaintiffs  in  error,  I  have  found  no  satisfactory 
reason  for  reversing  the  judgment. 

Senator  Furman  said  he  should  vote  for  an 
affirmance  of  the  judgment  of  the  Supreme 
Court,  not  perceiving  anything  in  the  facts  of 
this  case  which  in  his  opinion  would  justify 
the  withholding  the  deed  from  the  jury,  after 
proof  of  the  handwriting  of  the  subscribing 
witnesses,  who  were  shown  to  be  dead.  The 
use  of  the  term  "  commonwealth  "  in  the  deed, 
in  reference  to  its  date,  excited  no  suspicion  in 
his  mind,  as  by  a  slight  examination  of  the 
provincial  statutes  of  Mass.,  he  had  discovered 
two  in  which  that  term  was  used,  one  in  1634 
and  the  other  in  1678.  Nor  was  the  fact  of  the 
year  being  written  on  an  erasure,  sufficient  to 
authorize  the  judge  to  withhold  the  deed  from 
the  jury. 

By  Senator  Verplanck.  The  facts  of  this 
case  are  peculiar  and  the  evidence  perplexing. 
It  is  from  this  peculiarity  and  perplexity  of 
fact  and  evidence,  that  the  most  important 
legal  questions  now  presented  to  us,  arise.  The 
deed  upon  which  the  whole  case  turns,  and 
which  was  submitted  for  our  inspection  on  the 
argument,  is  very  suspicious  in  appearance, 
from  erasures  and  otherwise,  and  is  besides 
273*]  wholly  Unsupported  by  any  posses 
sion,  continual  claim,  or  even  occasional  act  of 
ownership  over  the  land  on  the  part  of  the 
grantee.  The  use  of  the  phrase  "Common- 
wealth aforesaid,"  in  the  printed  part  of  the 
deed,  referring  to  the  words  "  Province  of 
Massachusetts  "Bay,"  in  the  written  filling  up 
of  the  preceding  blank,  is  certainly  not  at  all 
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to  be  expected  in  a  deed  dated  in  1770 ;  and 
raises  a  very  strong  presumption  that  the  deed 
was  printed  and  filled  up  after  1776.  It  is  pos- 
sible that  this  might  be  accounted  for,  from  the 
old  familiar  ideas  of  independence  and  repub- 
licanism entertained  by  the  puritans  and  their 
descendants  in  New  England,  ever  since  the 
days  of  the  English  Commonwealth  ;  still  the 
occasional  use  of  the  word  "  commonwealth." 
as  applied  to  the  Province  or  Colony,  in  state 
papers  or  official  compositions  admitting  of 
some  latitude  of  language,  such  as  were  cited 
on  the  argument,  is  scarcely  sufficient  to  show 
any  such  familiar,  common  and  technical  use 
as  that  in  this  deed.  The  form  having  been 
printed,  if  this  deed  be  genuine,  similar  deeds 
of  the  same  period  are  in  all  probability  still  to 
be  found  or  are  on  record.  The  absence  of 
proof  to  that  effect  when  the  attention  of  the 
parties  had  been  previously  drawn  to  the  sub- 
ject, greatly  strengthens  the  doubts  as  to  this 
deed.  The  doubt  here  does  not  rest  merely  on 
negative  presumption  ;  it  appeared  in  evidence 
on  the  trial  that  on  search  in  the  recording 
office  in  Mass.,  of  the  district  in  which  the 
parties  to  this  deed  are  stated  to  have  lived,  the 
word  "  commonwealth  "  is  not  found  to  have 
been  used  in  any  deed  there  recorded  from 
1765  until  1780,  when  it  first  makes  its  appear- 
ance. Under  these  circumstances  of  suspicion, 
from  many  causes,  almost  amounting  when 
combined,  to  the  prirna  fade  evidence  of  the 
instrument  being  fraudulent,  I  do  not  think 
the  mere  proof  of  the  handwriting  of  the  de- 
ceased witnesses,  to  be  sufficient  evidence  of 
the  due  execution  of  the  deed.  The  identity  of 
the  grantor,  at  least,  ought  to  have  been  proved. 
Our  decisions  and  practice  do  not  ordinarily 
require  such  additional  proof,  when  the  sub- 
scribing witness  is  dead,  though  there  is  high 
authority,  and  no  small  weight  of  reason  for 
prescribing  this  as  the  universal  rule.  But  our 
courts  in  this  *State  have  held  that  the  [*274 
proof  of  the  deceased  subscribing  witnesses' 
signature,  ought  ordinarily  to  be  sufficient. 
The  presumption  is  that  the  subscribing  wit- 
ness would  not  have  attested  the  execution  by 
any  other  person  than  the  one  described.  But 
I  think  this  only  goes  to  the  extent  of  presump- 
tive or  prima  facie  proof  when  uncontradicted. 
When  the  signature  of  a  witness  now  deceased 
is  proved,  the  presumption  is,  for  want  of  bet- 
ter evidence,  that  he  knew  the  grantor  and 
that  the  deed  wos  fairly  executed  and  acknowl- 
edged. But  it  can  be  no  more  than  mere  pre- 
sumption; and  if  there  be  on  the  face  of  the 
instrument,  or  in  evidence  directly  bearing  on 
its  validity,  anything  to  raise  a  counter  pre- 
sumption of  fraud  or  even  of  doubt,  something 
more  seems  necessary  to  give  weight  and  au- 
thority to  the  naked  signature.  If  the  witness 
had  been  living  and  present,  his  testimony 
would  be  insufficient,  if  he  was  unable  or  un- 
willing to  testify  to  the  identity  of  the  grantor 
or  obhsror,  if  required.  2  Stark.,  289;  4  Camp., 
Bull.  N.  P.,  171  b.  In  the  words  of  Judge  Bay- 
ley:  "It  frequently  happens  that  a  subscrib- 
ing witness  says  that  he  saw  a  bond  executed, 
but  that  he  did  not  know  the  person  who  exe- 
cuted it  to  be  the  party.  What  is  the  conse- 
quence? It  is  not  presumed  that  he  was  the 
party,  but  the  plaintiff  is  nonsuited."  1  Cromp,, 
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&  M.,  519.  The  same  rule  of  evidence  has  in 
effect,  been  recognized  in  our  Revised  Statutes, 
in  enacting  that  "Every  conveyance  proved 
in  the  manner  prescribed,  may  be  read  in  evi- 
dence without  further  proof."  1  R.  S.,  759. 
But  "  the  manner  prescribed  "  is,  that  in  or- 
der to  entitle  a  deed  to  be  recorded,  or  when 
proved,  to  be  used  in  evidence  without  the 
presence  of  the  witness,  is  this:  "  Every  sub- 
scribing witness  shall  state  (on  oath,  before  the 
proper  officer)  that  he  knew  the  person  de- 
scribed in  and  who  executed  such  convey- 
ance." 1  R.  S.,  757.  But  in  the  case  of  a  de 
ceased  witness  to  a  deed  not  thus  proved,  our 
authorities  and  usage  require  his  signature 
when  proved,  to  authorize  the  presumption 
that  the  grantor  who  signs,  was  known  to  be 
the  person  described.  Yet  if  that  presumption 
is  met  by  a  contradictory  presumption,  or  by 
evidence  making  the  identity  quite  uncertain, 
the  want  of  the  positive  attestation  by  thewit- 
275*]  ness,  such  as  he  would  *be  obliged  to 
give  if  living  and  present,  should  in  reason  as 
well,  as  in  conformity  to  our  usage  and  our 
statute,  be  supplied  from  some  other  quarter. 
The  highest  authorities  for  the  admission  of 
deeds  upon  the  mere  proof  of  the  signature  of 
dead  or  absent  witnesses,  do  not,  I  think, claim 
more  than  this  prima  facie  presumption.  Thus 
Ld.  Ellenborough,  1  B.  &  Aid.,  20,  in  one  of 
the  leading  authorities  for  the  admission  of 
such  evidence  as  sufficient,  says:  "  I  should 
think  in  all  cases  it  is  prima  facie  evidence  of 
an  instrument  having  been  executed  by  the 
person  whose  name  it  bears."  The  cases  in 
our  own  courts,  1  Johns.  Cas.,  230.  and  4 
Johns.,  461,  do  not  employ  this  express  lan- 
guage, but  they,  in  effect,  go  further  than  this. 
But  in  a  case  in  equity,  reasons  of  mere  doubt 
and  uncertainty,  less  strong  than  the  suspicious 
circumstances  in  the  present  case,  were 
thought  by  Ch.  J.  Marshall  to  require  further 
evidence  than  the  naked  proof  of  the  attest- 
ing witness'  signature,  unless  there  could  be 
shown  some  satisfactory  explanation.  1  Brock., 
138. 

I  consider  the  same  reasons  applied  to  strong- 
er circumstances  of  suspicion  as  governing  this 
case.  These  doubts  might  have  been  removed 
by  evidence  directly  refuting  or  explaining 
them,  as  the  erasures  in  a  deed  may  be  shown 
to  have  been  made  by  some  third  person.  But 
if  these  circumstances  stand  unexplained  and 
unrefuted,  then  the  court  is  bound  in  justice 
to  the  defendants  to  demand  some  additional 
evidence.  In  this  case,  that  of  the  grantor's 
identity  might  have  been  sufficient,  if  proved 
from  some  extrinsic  facts  or  circumstances,  as 
was  done  in  Nelson  v.  Whittall,  1  B.  &  Aid. , 
20,  above  cited.  The  evidence  of  the  obligor 
or  grantor's  handwriting,  is  yet  higher  and 
more  satisfactory,  as  it  necessarily  involves  the 
proof  of  identity.  Justice  seems  to  require 
such  additional  evidence  in  this  case,  and  the 
precedent  strikes  me  as  useful  in  establishing 
a  sound  general  rule.  Such  a  rule  will  best 
conciliate  the  conflicting  authorities  and  reasons 
on  this  head  of  evidence,  entitled  as  they  are 
on  both  sides  of  the  question,  to  much  con- 
sideration and  respect.  On  the  one  hand  it 
would  generally  be  of  great  and  needless  in- 
convenience, and  sometimes  tend  to  gross  in- 
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justice  *to  require  in  addition  to  the  [*276 
proof  of  the  attesting  witness'  signature,  fur- 
ther evidence  of  the  grantor's  or  obligor's  hand- 
writing or  of  his  identity,  which  may  com- 
monly be  reasonably  presumed.  In  England 
this  practice  has  obtained  and  been  supported 
on  the  ground  of  the  great  inconvenience  of 
the  stricter  rule  in  most  cases,  though  that 
strict  rule  has  the  sanction  of  Lyndhurst.Bay- 
ley  and  the  whole  Court  of  Exchequer.  But, 
as  Ld.  Tenterden  has  urged,  "  It  would,  on 
that  rule,  be  frequently  impossible  to  recover 
on  a  bond  where  the  attesting  witness  was 
dead."  The  "  practice,"  therefore,  in  England, 
as  Ch.  J.  Best  informs  us,  1  Moody  &  M.,  176, 
and  here,  as  Ch.  J.  Nelson  states,  is  not  to  re- 
quire further  proof.  But  on  the  other  hand, 
when  the  presumption  raised  by  this  prima 
fade  evidence  (as  Ld.  Ellenborough  expressly 
regarded  it),  is  met  by  other  accompanying 
presumptions,  throwing  suspicion  or  even 
doubt  upon  the  authority  of  the  instrument  or 
the  grantor's  or  obligor's  identity,  from  the 
contents,  the  incongruities,  the  improbabili- 
ties, or  erasures,  or  appearance  of  the  instru- 
ment, or  from  any  external  evidence,  reason 
and  prudence  require  that  the  deed  or  bond 
should  not  be  admitted  as  evidence  of  its  own 
contents  until  it  receive  some  other  positive  at- 
testation equivalent  in  effect  to  that  which  the 
living  attesting  witness  would  have  been  called 
upon  to  give  either  at  the  trial,  or  in  order  to 
entitle  a  deed  to  be  recorded,  and  to  be  used 
in  evidence  without  further  proof  in  his  ab- 
sence or  after  his  death.  Such  causes  of  sus- 
picion are  so  rare  that  the  practical  inconven- 
iences apprehended  from  requiring  the  highest 
evidence  in  all  ordinary  cases  would  not  fol- 
low, if  such  evidence  were  required  only  when 
these  causes  occur. 

I  conclude,  therefore,  that  this  judgment 
should  be  reversed,  on  the  ground  of  the  deed 
being  such  on  its  face  as  to  demand  additional 
evidence,  either  to  explain  the  suspicious  cir- 
cumstances apparent  in  it,  or  to  prove  the 
identity  of  the  grantor. 

In  respect  to  the  objection  to  the  receiving 
in  evidence  the  depositions  taken  under  a 
commission,  because  no  answer  appears  to  the 
last  general  cross  interrogatory,  I  concur  in 
opinion  with  the  Chief  Justice,  and  think  that 
this  omission,  *though  irregular,  could  [*277 
not,  under  the  circumstances  of  the  case,  be 
taken  advantage  of  at  the  trial. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — Senators  Dixon,  Ely, 
Hopkins,  Lee,  Maynard,  Moseley,  Nicholas, 
Peck,  Tallmadge,  Van  Dyck,  Verplanck — 11. 

In  the  negative — The  CHANCELLOR  and  Sen- 
ators Edwards,  Furman,  Hull,  Hunter,  Liv- 
ingston, Paige,  Root,  Wager — 9. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing-— 19  Wend.,  437.     • 

Limited-7  Hill,  478,  493. 

Commission  to  examine  witness— Cross  interroga- 
tories. Cited  in-14  N.  Y.,  500 ;  60  N.  Y.,  520  ;  63  N. 
Y.,  87 :  22  Barb-,  48 :  2  Abb.  Pr.,  270 ;  5  Duer.  627. 

WitnetiS— Declaration  contradicting  former  testimo- 
nu.  Cited  in— 22  How.  Pr.,  493 ;  14  Abb.  Pr.,  37 ;  16 
How.  U.  S.,  47. 
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REMER,  Impleaded,  etc.,  t>.  DOWNER. 

Negotiable  Paper— Notice  of  Protest— Amount  of 
Note  Wrongly  Stated, 

Where  a  note,  payable  at  a  particular  bank,  is  pro- 
tested, and  in  the  notice  of  protest  the  amount  of 
the  note  is  erroneously  stated,  but  the  indorser  is  a 
party  to  no  other  note  payable  at  that  bank,  wheth- 
er in  such  case  the  sufficiency  of  the  notice  is  to  be 
decided  by  the  court  or  by  the  jury,  gucere.t 

"I?  RROR  from  the  Supreme  Court.  The  facts 
Jj  of  this  case  are  fully  stated  in  28  Wend., 
620. 

By  Senator  Verplanck.  Although  the  stat- 
ute, passed  just  after  the  making  of  the  note 
278*]  on  which  this  suit  is  *brought,  has 
legislatively  fixed  the  rule  of  notice  by  mail, 
where  there  happens  to  be  more  than  one  post- 
office  in  the  same  township,  this  case  still  pre- 
sents questions  of  interest  beyond  the  strict 
rights  of  the  parties,  as  its  decision  may  influ- 
ence analogous  questions  of  due  diligence  and 
reasonable  notice  on  negotiable  paper. 

I  think  that  in  this  case  it  was  properly  left 
to  the  jury  to  decide  whether  the  erroneous  de- 
scription of  the  note  in  the  notice  of  protest 
was,  under  the  circumstances,  sufficient  to  give 
information,  or  in  any  way  apprise  the  defend- 
ant of  its  dishonor,  or  whether  it  was  merely 
calculated  to  mislead  him.  The  notice  appears 
to  have  been  erroneous  as  to  the  amount  of 
the  note,  but  yet.  according  to  the  testimony 
of  a  witness,  might  have  been  read  correctly  ; 
and  there  was  also  evidence  that  there  was  no 
other  note  than  this  payable  at  the  same  bank 
on  which  the  defendant  below  was  reponsible. 
Thus  there  was  presented  not  merely  the  naked 
and  undisputed  fact  of  an  erroneous  notice  on 
which  the  court  might  pronounce,  but  a  state 
of  facts  admitting  of  some  doubt,  however 
slight,  such  as  amounted  to  a  mixed  question 
of  law  and  fact,  that  should  go  to  the  jury  un- 
der the  direction  of  the  court.  That  sort  of 
erroneous  notice  which  could  not  fail  to  ap- 
prise one  person  of  the  non-payment  of  paper 
on  which  he  was  an  indorser  might  only  mis- 
lead another  differently  circumstanced.  Of 
this  the  jury  can  generally  judge  on  the  evi- 
dence; and  where~there  is  any  extrinsic  or  col- 
lateral evidence  beyond  the  notice  itself  I 
know  not  how  we  can  prescribe  any  general 

t  When  this  case  was  reported  in  23  Wend.,  620,  the 
opinion  delivered  by  Senator  Verplanck  was  mis- 
laid. By  the  report  of  the  case  in  23  Wend,  it  would 
seem  that  the  judgment  of  the  Supreme  Court  was 
reversed  solely  upon  the  ground  that  the  question 
of  the  sufficiency  of  the  notice  was  submitted  to  the 
Jury  instead  of  being  decided  by  the  circuit  judge. 
Senator  Verplanck  concurred  in  the  reversal,  but 
upon  other  grounds ;  and,  for  aught  that  appears, 
other  Senators  may  have  concurred  with  him.  The 
question,  therefore,  as  to  the  tribunal  whose  prov- 
ince it  was  to  decide  upon  the  sufficiency  of  the  no- 
tice may  be  considered  as  open,  notwithstanding 
the  reversal  of  the  Judgment.— REPORTER. 


NOTE.— Negotiable  paper— Notice  of  protest— Error 
inprescriptitm. 

The  question  whether  a  written  notice  of  protest  is 
sufficient  in  terms  to  charge  an  indorser  is  a  ques- 
tion of  law  for  the  courti  Remer  v.  Downer,  23 
Wend..  620 ;  Ransom  v.  Mack,  2  Hill.  587 ;  Cook  v. 
Litchfleld,  9  N.  Y..  279 ;  Cayuga  Co.  Bk.  v.  Warden, 
6N.  Y.,  19. 

But  see  Ontario  Bk.  v.  Petrle.  3  Wend.,  456 :  Bank 
of  Rochester  v.  Gould,  9  Wend.,  279;  McKnight  v. 
Lewis,  5  Barb,,  681. 

As  to  what  constitutes  sufficient  notice  see  Reedy  v- 
Seixas,  2  Johns.  Cas.,  337,  note. 
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legal  rule  to  govern  such  questions.  This,  in 
my  judgment,  was,  therefore,  rightly  submit- 
ted to  the  jury  ;  and  although  the  defendant 
might  not  have  been  misled  by  the  notice,  had 
it  reached  him  in  course  of  mail,  yet,  as  I  can- 
not say  that  there  is  any  positive  misdirection 
of  the  judge,  or  that  the  verdict  is  against  evi- 
dence, I  think  the  judgment  should  not  be  dis- 
turbed on  the  ground  of  misdescription  of  the 
note. 

But  the  judge  seems  to  me  to  have  misled 
the  jury,  by  refusing  when  requested  to  in- 
struct them  that  the  note  was  not  within  the 
operation  of  the  Act  of  Apr.,  1835,  exonerat- 
ing the  holders  of  negotiable  paper  from  in- 
quiring as  to  the*particular  postoffice  [*279 
to  which  notice  should  be  sent  when  the  spe- 
cific direction  had  not  been  added  to  the  in- 
dorser's  name.  This  statute  had  been  passed 
two  years  before  the  trial;  it  had  been  brought 
to  the  knowledge  of  the  jury  at  the  trial,  as 
appears  from  the  record,  and  it  might  have 
been  familiar  in  practice  to  some  of  them. 
That  Act  is  evidently  inapplicable  to  this  note 
made  a  few  days  before  it  became  a  law.*  It 
is  in  no  sense  retrospective.  It  is  not  declara- 
tory of  any  rule  or  principle  applicable  alike  to 
past  and  future  transactions.  It  simply  lays 
down  a  positive  rule  for  the  future,  whereby 
parties  to  negotiable  paper  are  to  regulate  their 
rights  and  responsibilities  as  to  notice,  and 
obliges  them  to  take  the  consequences  of  neg- 
lecting the  precautions  it  prescribes.  The  Act 
had  been  so  long  in  daily  use  at  the  time  of 
trial  that  the  jury  might  well  have  supposed 
it  to  govern  the  case,  especially  when  the  judge 
omitted  to  instruct  them  that  it  did  not  do  so, 
when  he  was  so  requested  by  counsel. 

The  judge  also  erred  in  giving  his  opinion, 
that  the  notice  of  protest  was  sufficient  if  di- 
rected to  the  town  of  the  defendant's  residence, 
and  then  referring  it  to  the  jury  to  decide 
whether  the  notice  had  been  properly  directed. 
According  to  the  express  decision  of  our  Su- 
preme Court  before  the  statute,  4  Wend. ,  398 
(informally  overruled,  as  Judge  Bronson  inti- 
mates, by  the  same  court),  and  also  to  the  gen- 
eral law  of  negotiable  paper,  except  so  far  as 
since  modified  by  that  statute,  it  is  the  holder's 
duty  to  use  due  diligence  in  ascertaining  the 
proper  address.  The  charge  directed  the  at- 
tention of  the  jury  to  a  wrong  point  of  inquiry, 
and  coupled  with  the  refusal  to  instruct  as  to 
the  effect  of  the  statute,  may  have  led  to  a  ver- 
dict such  as  would  not  otherwise  have  been 
given.  I  am  not  confident  that  the  verdict 
was  in  fact  erroneous,  but  the  misdirection  was 
quite  sufficient  to  make  it  so.  I  think,  accord- 
ingly, that  the  judgment  of  tlie  Supreme  Court 
should  be  reversed,  and  a  new  trial  granted. 

Reversing— 21  Wend..  10. 
Same  case— 23  Wend.,  620. 
Cited  ln-2  Hill,  595. 


*NIBLO    •  [*28O 

to. 
POST'S  ADMINISTRATORS. 

Return  to  Certiorari—  When  Court  of  Errors 
vritt  Examine  Evidence. 

On  a  return  to  a  certiorari  setting  forth  the  evi- 
dence had  on  the  trial  of  an  issue  under  the  Statute 
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Authorizing:  Summary  Proceedings  to  Recover  the 
Possession  of  Land,  the  Court  for  the  Correction  of 
Errors  will  look  into  the  evidence  to  see  whether  it 
was  sufficient  to  authorize  the  finding  of  the  jury. 

Citations— 6  Wend.,  564 :  2  Cai.,  179 ;  20  Johns..  430 ; 
5  Wend.,  98:  10  Wend..  420;  2  K.  S.,  512,  sec.  28  ;  1  R. 
S..  745,  sec.  9 ;  23  Wend..  616. 

1?  RROR  from  the  Supreme  Court.  This  case 
Jj  was  brought  into  the  Supreme  Court  by 
a  certiorari  issued  to  one  of  the  justices  of  the 
Marine  Court  of  the  City  of  N.  Y.,  to  bring 
up  the  proceedings  had  before  him  on  an  ap- 
plication, under  the  Statute  Concerning  Sum- 
mary Proceedings  to  Recover  the  Possession 
of  Land,  2  R.  S.,  511,  by  a  landlord,  to  obtain 
possession  of  certain  demised  premises  on  the 
allegation  that  the  tenant  held  over.  From 
the  return  of  the  justice  it  appeared  that  Jan. 
6,  1834,  Joel  Post  presented  to  him  a  petition 
stating  that  on  or  about  Apr.  1,  1833,  he,  by  a 
parol  agreement,  demised  to  William  Niblo  a 
house  and  premises  situate  in  the  first  ward  of 
the  City  of  N.  Y.,  known  as  No.  43  in  William 
St.,  for  the  term  of  one  year,  to  commence 
on  May  1  in  the  same  year,  "  unless  he  should 
determine  to  build  upon  the  said  premises,  in 
which  event  the  said  demise  was  to  end,  and 
be  determined  at  the  end  of  the  said  year  1833," 
at  a  rent  of  $1,500  a  year,  payable  in  propor- 
tionable installments,  on  the  usual  quarter 
days,  in  the  City  of  N.  Y. ;  that  Nov.  1  he  de- 
termined to  build,  and  on  the  same  day  gave 
notice  of  such  determination  to  Niblo,  and  re- 
newed the  notice  Dec.  25  by  delivering  a  writ- 
ten paper  to  Niblo,  and  to  his  under-tenant, 
W.  A.  Tysen,  informing  them  of  his  determi- 
nation, and  requiring  them  to  deliver  up  pos- 
session at  the  end  of  the  year  1833.  He  then 
stated  that  Jan.  1,  1834,  he  demanded  posses- 
sion of  Niblo  and  Tysen,  but  that  they  held 
over,  and  continued  to  hold  over  without  his 
permission  ;  wherefore  he  prayed  a  summons. 
A  summons  was  accordingly  issued,  and  on  the 
day  of  the  return  Tysen  did  not  appear,  but 
Niblo  appeared  and  filed  with  the  justice  an 
281*]  affidavit  in  *these  words :  "  City  and 
County  of  New  York,  ss.  William  Niblo,  of 
the  said  city,  being  duly  sworn,  doth  say  that 
he  is  tenant  in  possession  of  the  house  and 
premises  situate  in  the  first  ward  of  the  City 
of  New  York,  known  as  No.  43  William  Street, 
by  virtue  of  a  demise  from  Joel  Post  for  a 
term  which  is  not  yet  expired  ;  and  this  depo- 
nent most  expressly  and  unequivocally  denies 
that  the  said  demise  was  subject  to  or  accom- 
panied by  any  condition  or  stipulation  that  if 
«the  said  Joel  Post  should  determine  to  build 
on  the  said  premises,  in  that  event  the  said  de- 
mise was  to  end,  and  be  determined  at  the  end 
of  the  year  1833."  The  affidavit  was  sworn  to 
Jan.  9, 1834.  The  hearing  was  then  adjourned 
until  Jan.  16,  when  the  parties  appeared,  and 
a  jury  were  called  and  sworn.  The  return  of 
the  justice  then  proceeds  as  follows : 

"William  A.  Tysen  was  produced  and  sworn 
as  a  witness  on  the  part  of  the  said  Joel  Post, 
the  landlord.  He  testified  that  he  occupies  the 
basement  story  and  some  rooms  in  the  upper 
part  of  the  house  No.  43  William  street;  that 
the  witness  hired  them  from  the  said  William 
Niblo,  the  tenant,  sometime  in  the  latter  part 
of  November  last;  that  he  received  a  notice 
about  the  10th  or  15th  of  December  from  the 
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said  William  Niblo's  clerk,  James  Fossett,  to 
quit  the  premises;  he  told  the  witness  that  the 
object  was,  that  Mr.  Post  wanted  the  premises 
to  build  on.  The  witness  then  made  applica- 
tion to  obtain  other  premises.  About  a  week 
after  this  notice  to  quit,  he  understood  the 
said  William  Niblo  was  not  going  to  leave  the 
premises.  The  witness  had  no  idea  of  leaving 
the  premises  before  the  end  of  the  year,  be- 
cause he  had  hired  for  a  year,  and  the  notice 
to  him  to  quit  was  a  new  thing. 

Being  cross-examined,  the  witness  said  he 
received  a  paper  the  latter  part  of  November; 
it  was  a  written  agreement  for  the  witness  to 
sign  to  leave  the  premises;  the  said  Niblo 
wanted  witness  to  pay  for  the  fixtures.  Aft- 
erwards he  had  a  conversation  with  the  said 
James  Fossett,  who  told  the  witness  that  they 
had  concluded  not  to  move;  he  said  William 
Niblo  said  that  Joel  Post  wanted  to  get  him 
premises  to  *move  to.  The  only  rea-  [*282 
son  assigned  for  witness'  moving,  was,  that  the 
said  Post  was  about  to  build,  and  that  the  said 
premises  were  to  be  vacated  by  said  Niblo  and 
Fossett;  the  said  Niblo  requested  the  witness 
to  look  for  premises  over  the  way  (opposite  to 
those  he  occupied)  to  see  if  they  would  suit  him. 

James  Fossett  was  produced  and  sworn  as  a 
witness  on  the  part  of  the  tenant,  William  Nib- 
lo; he  testified  that  he  delivered  to  the  said 
William  A.  Tysen,  a  paper  as  he  had  testified, 
by  the  direction  of  the  said  William  Niblo;  the 
witness  never  heard  a  conversation  between 
said  Post  and  Niblo;  he,  the  witness,  asked 
Post  what  compensation  he  would  allow,  to 
move  out,  or  if  he  would  leave  it  to  two  dis- 
interested men;  said  Post  answered  he  would 
consider  of  it — he  said  he  was  astonished  at 
such  a  proposition — that  there  must  be  some 
mistake;  this  was  some  few  days  after  the  paper 
was  delivered  to  said  Tysen.  The  said  Niblo 
authorized  the  witness  to  make  this  proposi- 
tion to  said  Post.  This  was  the  last  conversa- 
tion the  witness  had  with  said  Post;  the  witness 
had  a  special  authority  from  Niblo  to  procure 
from  Mr.  Garr,  his  attorney,  a  letter,  and  to 
deliver  it  to  said  Post;  the  said  letter  was  a 
refusal,  to  deliver  possession.  The  witness 
heard  some  time  in  November  that  the  said 
Post  was  going  to  build  on  both  lots,  the  one 
that  Niblo  occupied  and  the  next  door;  the 
witness  saw  interviews  with  said  Post  and 
Niblo,  but  cannot  say  what  they  said;  there 
appeared  to  be  no  dispute  between  them. 

The  counsel  for  the  said  William  Niblo  gave 
in  evidence  the  papers  marked  F  and  G,  copies 
of  which  are  hereunto  annexed,  and  relied  on 
them  as  establishing  an  existing  title  in  said 
Niblo  to  the  premises.1  It  was  denied  that  the 
same  *created  any  present  interest  in  [*283 
the  said  premises,  inasmuch  as  the  tenant  had 
not  complied  with  the  condition  therein  ex- 

1.— The  paper  F  was  a  certificate  of  the  letting  of 
the  same  premises  by  Joel  Post  to  William  Niblo, 
and  James  Doran,  Jr.,  for  the  term  of  one  year 
from  May  1,  1832,  at  the  annual  rent  of  $1,500.  It 
bore  date  May  1,  1832,  and  was  executed  under  the 
hand  and  seal  of  Joel  Post,  and  contained  a  cove- 
nant in  these  words :  "And  I  hereby  covenant  to 
give  the  further  privilege  of  retaining  the  said 
premises  for  four  years  more,  at  the  same  rent — 
they  giving  me  security  for  the  same  ;  which  priv- 
ilege they  are  to  claim  on  or  before  the  first  day  of 
February  next."  The  paper  G  was  a  transfer  by 
Doran  to  Niblo  of  all  his  interest  in  the  premises 
leased  by  Post  to  them  May  1, 1832. 
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pressed,  and  it  was  further  contended  that  the 
affidavit  of  the  landlord  alleging  a  parol  de- 
mise in  Apr.,  1888,  was  in  that  respect  uncon- 
tradicted  by  Niblo's  affidavit  and,  therefore, 
admitted. 

The  counsel  for  the  said  Joel  Post  then  of 
fered  that  the  said  Post  and  Niblo  should  both 
be  sworn  and  examined  as  witnesses  before  the 
said  jury;  to  which  the  counsel  for  the  said 
William  Niblo  refused  his  assent. 

The  said  counsel  for  the  said  Joel  Post  then 
offered  that  the  said  William  Niblo  should  be 
alone  sworn  as  such  witness;  which  offer  was 
also  declined  on  the  part  of  the  said  William 
Niblo. 

The  jury  were  kept  together  until  they 
agreed  upon  their  verdict,  under  the  charge  of 
Richard  Ellis,  one  of  the  marshals  of  the  City 
of  New  York,  a  proper  person  by  me  appoint- 
ed for  that  purpose,  who  was  previously  sworn 
pursuant  to  the  statute  to  keep  the  said  jury  as 
is  usual  in  like  cases  in  courts  of  record;  and 
the  said  jury,  after  deliberation  delivered  their 
verdict  before  me,  in  favor  of  the  landlord,  the 
said  Joel  Post.  And  thereupon,  I,  the  said 
magistrate,  issued  my  warrant  to  put  him  in 
possession  of  said  premises,  as  more  particu- 
larly appears  from  the  copy  of  a  warrant  and 
return  marked  H,  hereunto  annexed.  All  of 
which  is  respectfully  submitted."  (Signed  by 
the  justice.) 

The  cause  was  brought  on  to  argument  in 
the  Supreme  Court,  and  after  advisement  judg- 
ment was  rendered  affirming  the  proceedings 
before  the  justice.  The  following  opinion  was 
delivered: 

"By  the  Court,  Nelson,  Ch.  J.  The  affida- 
vit of  the  landlord  sets  forth  a  demise  to  the 
tenant  of  a  house  and  premises,  in  the  first 
ward  of  the  City  of  N.  Y.,  numbered  43,  in 
William  St.,  to  commence  May  1,  then  next 
(1833),  and  continue  for  one  year,  at  $1.500 
rent,  with  a  condition  that  if  he  should  deter- 
mine to  build  upon  the  lot,  the  demise  was  to 
cease  at  the  end  of  the  year  1833;  that  the  ten- 
284*]  ant  entered  *by  virtue  of  the  demise 
and  refused  to  leave  the  premises  at  the  end  of 
the  year  1833,  notwithstanding  the  landlord 
had  determined  to  build,  and  had  given  due 
notice  of  the  fact. 

The  affidavit  of  the  tenant  states  that  he  is 
tenant  in  possession  of  the  house  and  premises 
known  as  No.  43  in  William  St.,  by  virtue  of 
a  demise  from  the  landlord,  for  a  term  not  yet 
expired,  and  denies  that  the  said  demise  was 
subject  to  any  condition  that  if  the  landlord 
should  determine  to  build  on  said  premises,  it 
was  to  terminate  at  the  end  or  the  year  1833. 
If  the  demise  here  refers  to  the  one  set  forth 
by  the  plaintiff,  as  it  should,  then  the  parol 
lease  for  the  year  is  admitted,  and  the  only 
fact  in  litigation  is,  whether  the  condition  was 
annexed  to  it.  If  it  was,  the  notice  of  the  de- 
termination to  build  being  sufficient,  the  term 
ended  with  the  year  1833. 

The  fact  thus  controverted  was  a  question 
for  the  court  and  jury  below.  We  have  noth- 
ing to  do  with  that  question  here  on  the  rec- 
ord, and  shall  not  inquire  whether  it  was  right- 
fully or  erroneously  determined.  It  has  been 
repeatedly  decided  by  this  court  that  this  com- 
mon law  c&rtiorari  brings  up  only  the  record 
of  the  proceedings  below,  and  so  much  of  the 
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facts  as  may  be  material  to  show  the  jurisdic- 
tion, and  to  present  questions  of  law  deter- 
mined in  the  course  of  the  proceedings,  and 
which  may  properly  constitute  a  part  of  the 
record.  This  is  the  utmost  latitude  indulged 
in  the  review,  6  Wend.,  564;  2  Cai..  179;  20 
Johns.,  430;  5  Wend.,  98;  10  Id.,  420;  and  is 
an  extension  itself,  perhaps,  of  the  strict  com- 
mon law  rule  of  practice. 

Besides,  we  are  inclined  to  believe  that  the 
affidavit  of  the  tenant  is  defective,  and  does 
not  put  in  issue  the  demise  set  forth  by  the 
landlord,  or  any  material  part  of  it.  It  care- 
fully avoids  any  reference  to  that  demise,  ex- 
cept by  construction  and  inference,  and  it  may 
very  well  be  that  the  tenant  intended  by  the 
language  used,  to  refer  to  the  written  demise, 
the  year  before,  which  he  gave  in  evidence, 
and  what  would  have  been  proper  proof  of 
the  contract  of  lease  for  the  succeeding  year 
from  the  acquiescence  of  both  parties,  if  no 
new  one  had  been  entered  into.  The  tenant 
should  have  left  no  doubt  upon  this  point. 
The  Act  requires  that  he  should  deny  the  facts 
*upon  which  the  said  summons  was  [*285 
issued,  or  any  (some)  of  those  facts;  and  the 
matters  thus  controverted  shall  be  tried  by  a 
jury.  The  denial  should  be  express  and  posi- 
tive, and  not  circumstantial  and  argumenta- 
tive, as  it  is  upon  the  last  view.  No  possibility 
of  evasion  should  exist. 

The  defendant  was  not  a  tenant  at  will  un- 
der the  demise,  which  is  alleged  by  the  plaint- 
iff in  his  affidavit,  but  for  "part  of  a  year" 
provided  for  by  the  Statute  2  R.  S.,  512,  sec. 
28,  and,  therefore,  a  month's  notice  was  not 
necessary,  1  R.  S.,  745,  sec.  9.  It  was  a  lease 
for  a  year  with  the  privilege  to  the  landlord  to 
determine  it  at  the  expiration  of  eight  months. 
This  is  nothing  like  a  tenancy  at  will.  It  u 
for  a  specified  term  of  time  in  either  aspect.  ** 

Judgment  before  the  marine  justice  af- 
firmed." 

The  tenant  thereupon  sued  out  a  writ  of  er- 
ror, removing  the  record  into  this  court.where 
the  following  points  were  presented  by  the 
counsel  for  the  respective  parties: 

Mr.  I.  L.  Wendell,  for  the  plaintiff  in  er- 
ror, submitted  the  following  points: 

I.  In  all  cases  where  a  new  jurisdiction  is 
created  by  Act  of  the  Legislature  which  does  not 
proceed  according  to  the  course  of  the  com- 
mon law,  so  that  a  party  affected  by  its  decis- 
ion cannot  tender  a  bill  of  exceptions,  and  have 
a  remedy  for  any  errors  which  may  intervene, 
by  writ  of  error,  the  party  injured  is  entitled 
to  a  certiorari,  to  which  the  inferior  tribunal  iSt 
bound  to  return  the  evidence  in  the  case,  so 
that  the  Supreme  Court  may  see  that  there  was 
at  least  some  evidence  to  warrant  the  judgment 
rendered  by  the  inferior  tribunal.  Case  of 
Cardiff 6  Bridge,  1  Salk.,  146;  Cross  v.  Smith, 
1  Salk.,  148;  8.  C.,  3  Id.,  79;  S.  C.,  12  Mod.. 
648;  Groenvelt  v.  Burwell.  1  Ld.  Raym. ,  454; 
Lawton  v. Comrs.,ete.,of  Cambridge.  2  Cai.,  179; 
Wildy  v.  Wanhburn,  16  Johns.,  50;  Lyndev. 
Noble,  20  Johns.,  82;  Le  Roy  v.  Mayor  of  N.  7., 
20  Johns.,  430;  Roath  v.  Cosine,  9  Wend.,  227; 
Rowan  v.  Lytle,  11  Id.,  616;  Brown  v.  Belts,  13 
Id.,  29;  Mayor,  etc.,  of  N.  T.  v.  Lord,  17  Id., 
285;  and  S.  C.,  in  Court  of  Errors,  18  Jd.,  126; 
Arthur  v.  Comrs.  of  Sewers  in  Yorkshire,  8  Mod. , 
331;  8.  C.,  Fortescue,  874. 
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286*]  *II.  A  verdict  and  judgment  under 
the  Act  Authorizing  Summary  Proceedings  for 
the  Recovery  of  Land,  is  like  a  conviction  in 
England  before  a  justice  of  the  peace,  where 
he  is  authorized  to  impose  penalties  and  for- 
feitures in  a  summary  way.  In  such  cases  a 
certiorari  lies,  and  the  justice  is  bound  to  send 
up  a  record  of  the  conviction,  and  the  evidence 
in  the  cause,  so  that  the  court  may  see  that 
justice  has  been  done.  So  here,  the  officer  is 
bound  to  make  a  return  of  his  proceedings, 
and  to  send  up  the  evidence  in  the  cause.  Rex 
v.  Lloyd,  2  Str.,  996;  Rex  v.  Killett,  4  Burr., 
2063;  Rex  v.  Read,  Doug., 485;  Rex  v.  Salomons, 
1  T.  R.,  251;  Rex  v.  Sheed.  2  Barnard,  16,  73; 
Rex  v.  Bryan,  Andrews,81;  Peat's  case,  6  Mod., 
228;  Rex  v.  Thompson,  2  T.  R.,  18;  Rex  v. 
Loselt,  7  T.  R.,  153;  Rex  v.  Clarke,  8  T.  R., 
222;  Rex  v.  Bass,  5  T.  R.,  251;  Burns,  Justice, 
tit.  Conviction,  pp.  410,  417. 

III.  It  was  the  uniform  practice  of  the  Su- 
preme Court,  previous  to  the  passage  of  the 
Act  requiring  justices  of  the  peace  to  make  a 
special  return  as  to  the  facts  stated  in  the  affi- 
davit upon  which  the  certiorari  was  allowed, 
to  require  justices  of  the  peace  by  rule,to  make 
return  as  to  the  facts  of  cases  tried  before 
them,  to  enable  the  court  to  determine  wheth- 
er the  judgment  was  warranted  by  the  testi- 
mony in  the  cause.  The  first  statute  requiring 
a  return  of  the  facts,  was  passed  Apr.  11,  1808. 

1  L.  of  N.  Y.  Qreenl.  ed.  453,  Act  of  1792;  1 
Id.,  Web.  ed.,  501,  sec.  19,  Act  of  1801;  5  Id., 
Webster*  Skin.,  383,  384,  Act  of  1808;  1  R. 
L..  1813,  pp.  396,  397,  sec.  17,  20;  2  R.  S.,  255, 
sec.  170;  Durkee  v.  Brackett,  1  Cai.,  501;  Dela- 
materv.  Boi'land,  1  Id.,5Q3;  Felterv.  Mulliner, 

2  Id.,  384;  Leonard  v.  Sunderlin,  3  Id.,  136; 
Elhe  v.  Smith,  3  Id.,  187;  Fisher  v.  Chandler,  1 
Johns.,  505;  Nicoll  v.  Dunlap,  2 Id.,  195;  Dodge 
v.  Coddington,  3  Id.,  146;  Kidder  v.  Townsend, 
Bid.,  435;  Wilson  v.  Fenner,  3  Id.,  439;  Stryker 
v.  Bergen  (a  summary  of  the  law  upon  this 
question),  15  Wend.,  490;  Noyes  v.  Hewitt,  18 
Wend.,    145  (in  this  court,  approving  of  the 
law  as  laid  down  in  Stryker  v.  Bergen). 
287*1     *IV.    The  Statute  Relative  to  Sum- 
mary Proceedings,  to  Recover  the  Possession  of 
Land  authorizes  the  Supreme  Court  to  issue  a 
certiorari  to  examine  any  adjudication  author- 
ized by  that  Act;  consequently,  by  the  statute, 
independent  of  the  common   law,   the  court 
have  a  right  to  look  into  an  adjudication  of 
fact,  as  well  as  into  an  adjudication  of  law.  2 
R.  S.,  516,  sec.  47,  and  2.  R.  S.,  512,  sec.  26, 
giving  an  appeal  in  certain  cases. 

V.  The  special  tribunals  authorized  by  law 
to  pass  upon  the  rights  of  the  citizen,  by  a 
course  of  summary  proceedings,  arecompella- 
ble  to  return  so  much  of  their  proceedings, 
and  of  the  evidence  adduced  before  them,  as  to 
show  that  at  least  there  was  some  evidence  to 
authorize  the  judgment  pronounced.  This  must 
be  so,  or  the  citizen  is  exposed  to  the  grossest 
injustice,  without  the  hope  of  relief,  as  will  be 
seen  by  reference  to  the  cases  of  Pugsley  v. 
Anderson,  3  Wend.,  468;  Pearsall  v.  Comrs.  of 
N.  Hempstead,  17  Wend.,  15;  Birdsallv.  Phil- 
lips, 17  Id.,  468. 

Mr.  C.  O'Conor,  for  the  defendants  in  er- 
•  ror,  submitted  the  following  points: 

I.  The  statute,  under  which  the  proceedings 
below  were  had,  renders  the  affidavit  of  the 
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landlord  conclusive  as  to  all  facts  therein  al- 
leged, which  are  not  controverted  on  oath  by 
the  tenant,  and  submits  to  the  decision  of  the 
jury  nothing  but  the  fact  or  facts  thus  contro- 
verted. 2  R.  S.,  513,  sec.  29;  2  R.  S.,  514,  sec. 
34;  Evertson  v.  Button,  5  Wend.,  281;  Roach  v. 
Cosine,  9  Wend.,  228;  Du  Bouchet  v.  Wharton, 

12  Conn. ,539;  Oakley  v.  Schoonmaker,15Wend., 
226;  Oouldv.  Ray,  13  Wend.,  637;  Rockfeller 
v.  Donnely,  8  Cow.,  643,  653. 

II.  The  affidavit  of  the  tenant  in  this  case 
cannot  be  deemed  to  have  put  in  issue  any  fact 
except  the  existence  of  the  condition  abridging 
the  parol  demise  of  Apr.  1,  1833,  in  case  the 
landlord  should  determine  to  build  upon  the 
premises;  and  that  fact  having  been  regularly 
submitted  to  a  jury  according  to  the  statute, 
and  found  for  the  landlord,  the  adjudication 
of  the  justice  was  correct.  Com.  Dig.  Pleader, 
E,  6. 

*1.  Such  conditional  limitation  was  [*288 
perfectly  valid.  Doe  v.  Hawk,  2  East,  486;  Doe 
v.  Clarketal.,8~E&st,  185;  Shep.  Touch.,  125, 
129,  138,  153,  273;  4  Bac.  Abr.  Leases  and 
Terms  for  Years,  L,  3,  4. 

2.  The  Supreme  Court  could  not,  and  this 
court  cannot  inquire  whether  the  evidence  jus- 
tified the  finding  of  the  jury.  2  R.  S.,  516, 
sec.  47,  L.  of  1820,  p.  176;  Oroenvelt  v.  Bur- 
well,  1  Com.,  80;  Lynde  v.  Noble,  20  Johns.,  83; 
Reviser's  Note,  3  R.  S.,  2d  ed.,  766;  2  R.  S., 
515,  sec.  39;  2  R.  L.  of  1813,  p.  396,  sec.  143;  1 
R.  L.  of  1813,  p.  396,  sees.  17,  20;  2 R.  S.,256, 
sees.  171,  177, 181;  Stryker  v.  Bergen,15  Wend., 
492;  Noyes  v.  Hewitt,  18  Wend., 145;  Drowne  v. 
Stimpson,  2  Mass.,  445;  Bird  v.  Dansdale,  2 
Binn.,  89-91;  2  R.  S.,  208,  sec.  1,  sub.  2;  Re- 
viser's Note,  3  R.  S.,  2d  ed.,  p.  678;  Foot  v. 
Sabin,  19  Johns.,  159;  People  v.  Chenango,  1 
Johns.  Cas.,  179;  Judges  of  Oneida  C.  P.  v. 
People,  18  Wend.,  106;  Ins.  Co.  v.  Adams,  9 
Pet.,  602;  Cummins  v.  Massam,  March.,  196;  1 
Siderfin,  2SQ;Kingv.  Inhabitants,  5  Mod.,  149, 
2  Salk.,  492;  King  v.  Oulton,  Cas.  t.  Hard- 
wicke,  169;  King  v.  I/)wden,  8T.  R.,  616;  Vin. 
Abr.  Certioi'ari,  M,  10;  Lawton  v.  Commission- 
ers, 2  Cai.,  179;  Van  Patten  v.  Ouderkirk,  2 
Johns.  Cas.,  108;  Starr  v.  Tr.  of  Rochester,  6 
Wend.  566;  Comstock  v.  Porter,  5  Wend.,  98: 
Allen  v.  Horton,  7  Johns.,  23;  Reedv.  Marsh, 

13  Pet.,  153. 

III.  If  the  merits  of  the  finding  by  the  jury 
are  inquirable  into  here,  then  the  defendants 
in  error  contend, that  such  finding  was  correct. 

1.  The  tenant's  affidavit  correctly  under- 
stood, denies  none  of  the  facts  detailed  by  the 
landlord,  and  is  a  mere  evasion. 

2.  From  the  phraseology  of  the  tenant's  affi- 
davit, and  his  giving  in  evidence  the  lease  of 
May,  1832,  the  jury  had  a  right  to  infer  that  he 
relied  upon  that  as  an  existing  lease,  and  that 
his  denial  of  the  "  said  demise  "  being  subject 
to  "  any  stipulation  or  condition,"  referred  to 
the  lease  of  1832. 

3.  The  lease  to  Niblo  and  Doran  was  ter- 
minated by  its  own  limitation,  May  1,1833. 
The  omission  to  *give  security  for  the  [*28J> 
rent,  or  to  claim  the  extension  for  four  years, 
on  or  before  Feb.  1,  1833,  and  the  acceptance 
by  Niblo  ofa  new  parol  lease,  for  one  year 
from  May  1,  1833,  are  circumstances  which 
conclusively  repel  any  pretense  that  the  tenant 
held  under  the  covenant  of  renewal  at  the  time 
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the  proceedings  were  instituted  before  the  jus- 
tice. Featherstonhaughv.  Bradshaw,!  Wend., 
185;  McQaunten  v.  Wilbur,  1  Cow.,  257;  Shep. 
Touch.,  278,  n.  1;  Bishop  of  Bath's  case,  6 
Co.,  85. 

4.  The  statute  under  which  these  proceed- 
ings were  had,  allowing  the  parties  to  testify 
in  the  first  instance,  and  the  meaning  of  the 
tenant's  affidavit  being  doubtful  at  best,  it  was 
proper  to  call  upon  the  tenant  to  testify  on  the 
bearing  and  the  jury  were  warranted  in  draw- 
ing an  unfavorable  inference  from  his  refusal. 

5.  The  line  of  defense  adopted  by  the  ten- 
ant, and  the  evidence  given  on  the  trial,  leave 
no  doubt  as  to  the  fact  that  the  hiring  of  Apr. 
1,  1833,  was  subject  to  the  condition  alleged." 

The  counsel  for  the  plaintiff  in  error.in  open- 
ing the  argument  on  his  part,  observed,  that  al- 
though with  all  respect.it  would  be  urged, that 
neither  of  the  positions  laid  down  in  the  opin- 
ion delivered  in  the  Supreme  Court  can  be  sus 
tained,  the  principal  question  intended  to  be 
presented  to  the  court,  and  to  test  the  correct- 
ness of  which  this  writ  of  error  was  brought, 
was  that  arising  upon  the  ground  assumed  by 
the  court,  that  "  they  had  nothing  to  do  with 
the  question  of  the  condition  annexed  to  the 
lease,  and  would  not  inquire  whether  it  was 
rightfully  or  erroneously  decided,"  although 
the  existence  of  that  condition  was  the  only 
ground  upon  which  the  complaint  of  the  land- 
lord was  founded.  . 

When  this  court  come  to  consider  the  almost 
numberless  subordinate  tribunals, to  which  are 
intrusted  by  our  laws  the  exercise  of  judicial 
powers,  affecting  the  interests  of  the  citizen  in 
matters  of  the  utmost  consequence,  and  pro- 
ceeding in  modes  unknown  to  the  common  law, 
the  importance  of  the  question  now  presented 
will  be  readily  perceived.  All  these  tribunals 
were  created, and  powers  conferred, in  the  faith 
that  they  were  all  subject  to  the  supervision  of 
29O*j  the  highest  tribunal  of  the  State;  that 
if  they  acted  in  violation  of  the  great  prin- 
ciples of  law,  were  chargeable  with  ignorance 
or  guilty  of  injustice,  by  an  appeal  to  the  Su- 
preme Court  the  evil  could  and  would  be  cor 
reeled.  It  is  a  principle  of  the  common  law 
that  to  all  such  tribunals  a  certiorari  lies,  but 
to  place  it  beyond  all  doubt,  it  is  not  unusual 
for  the  Legislature,  on  the  creation  of  those  spe- 
cial tribunals,  expressly  to  give  the  writ  of  cer- 
tiorari. They  have  done  so  in  this  case  of  land- 
lord and  tenant.  But  of  what  avail  are  those 
provisions  of  law,  if  the  Supreme  Court  refuse 
to  exercise  the  jurisdiction  which  appertains  to 
it  ?  They  are  of  none;  and  one  of  two  things 
must  come  to  pass:  either  the  whole  policy  of 
our  government  in  distributing  those  powers 
to  subordinate  tribunals,  bringing  justice  to 
every  man's  door,  rendering  it  cheap  and  ex 
peditious,  must  be  abolished  ;  or  this  court 
must  say  that  the  Supreme  Court  have  erred 
in  refusing  to  exercise  its  legitimate  powers.  It 
is  an  unusual  complaint  that  judges  refuse  to 
entertain  jurisdiction, and  it  will  be  recollected 
that  not  long  since  this  court  reversed  a  judg- 
ment because  the  Supreme  Court  had  exceeded 
its  jurisdiction;  Oneida  O.  P. iff.  People,  18 
Wend.,  79;  notwithstanding  which,  I  greatly 
deceive  myself,  if  on  examination  of  this  case 
it  will  not  be  found  that  here  the  court  have 
erred  on  the  other  side, and  have  refused  to  en- 
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tertain  jurisdiction  when  it  properly  belonged 
to  it. 

Before  proceeding  to  the  question  of  Juris- 
diction, the  counsel  said  he  would  distinctly 
state  the  ground  upon  which  the  certiorari  in 
this  case  was  sued  out.  The  landlord  claimed 
possession  of  certain  premises  demised  to  the 
tenant  on  the  ground,  that  in  a  lease  for  one 
year,  from  May  1,  1833,  he  had  reserved  the 
right  to  put  an  end  to  the  term  at  the  expira- 
tion of  the  year  1883,  in  case  he  should  deter- 
mine to  build  upon  the  premises  ;  that  he  had 
given  notice  of  such  determination,  and  that 
notwithstanding  the  tenant  held  over.  The  ten 
ant  was  summoned  before  a  magistrate,  to  show 
cause  why  he  should  not  yield  up  the  prem- 
ises, and  he  appeared  and  made  affidavit,  ex- 
pressly and  unequivocally  denying  that  the 
demise  was  subject  to  any  such  stipulation.  A 
jury  was  summoned,  and  heard  the  proof  Hand 
*allegations  of  the  parties,  and  found  f*2J)l 
a  verdict  in  favor  of  the  landlord.  The  evidence 
adduced  on  the  hearing  was  returned  to  the 
Supreme  Court,  and  the  tenant  contends  that 
it  wholly  fails  to  establish  the  allegations  of 
the  landlord,  and  that,  consequently,  the  ver- 
dict is  without  evidence.  On  the  part  of  the 
plaintiff  in  error  it  is  contended  that  no  evi- 
dence whatever  was  given  of  the  existence  of 
the  condition  or  stipulation;  and  that  the  only 
pretense  on  that  subject  made  on  the  hearing 
before  the  jury  was,  that  the  affidavit  of  the 
landlord,  alleging  a  parol  demise  in  Apr.  ,1833, 
was  in  that  respect  uncontradicted  by  the  ten- 
ant's affidavit  and,  therefore,  admitted  ;  and 
upon  this  criticism  upon  the  affidavit,  instead 
of  proof,thc  jury  appear  to  have  founded  their 
verdict.  When  this  total  want  of  evidence  was 
pressed  upon  the  consideration  of  the  Supreme 
Court,  they  said:  "The  fact  thus  controverted 
was  a  question  for  the  court  and  jury  below. 
We  have  nothing  to  do  with  that  question  here 
on  the  record,  and  shall  not  inquire  whether  it 
was  rightfully  or  erroneously  determined."  In 
this  it  is  respectfully  insisted  the  Supreme 
Court  erred. 

The  Supreme  Court  also  intimate  that  the 
affidavit  of  the  tenant  was  defective  in  not  put- 
ting in  issue  the  demise  set  forth  by  the  land- 
lord. The  answer  to  which  is.that  the  landlord 
and  the  magistrate  did  consider  it  as  a  full  de- 
nial, and  a  jury  were  summoned  and  tried  the 
issue.  If  defective  the  landlord  should  have 
demurred  to  it  when  put  in,  so  that  the  tenant 
might  have  amended  it.  After  a  plea  is  treated 
as  a  good  plea,  and  a  trial  had  upon  it.it  is  too 
late  to  interpose  a  demurrer.  Besides,  it  is  sub- 
mitted, that  the  affidavit  is  a  full  and  perfect 
answer. 

The  counsel  said  he  would  now  proceed  to 
the  discussion  of  the  main  questions  in  the  case, 
and  he  accordingly  laid  down  the  following 
proposition: 

I.  In  all  cases  when  a  new  jurisdiction  is 
erected  by  Act  of  the  Legislature,  which  does 
not  proceed  according  to  the  course  of  the  com- 
mon law,  so  that  a  party  affected  by  its  decis- 
ion cannot  tender  a  bill  of  exceptions, and  have 
a  remedy  for  any  errors  which  may  intervene, 
by  writ  of  error,  the  party  injured  is  entitled 
to  a  certiorari,  to  which  the  inferior  tribunal 
*is  bound  to  return  the  evidence  in  the  [*2$>2 
case,  so  that  the  Supreme  Court  may  see  that 
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there  was,  at  least,  some  evidence  to  warrant 
the  judgment  rendered  by  the  inferior  court. 

The  power  of  the  Supreme  Court,  in  its  su- 
pervision of  inferior  tribunals  created  by  stat- 
ute, is  not  limited  to  inquiries  as  to  whether 
such  tribunals  have  exceeded  their  jurisdic- 
tion ;  whether  they  have  proceeded  regularly 
according  to  the  requirements  of  the  statute 
creating  them,  and  whether  questions  of  law 
decided  by  them  were  or  were  not  correctly  de- 
cided. 

It  is  admitted  that  this  proposition  is  at  war 
with  a  doctrine  lately  sprung  up  in  the  Su- 
preme Court  of  this  State,  which  has  been 
gradually  extending,  until  at  length  the  prin- 
ciple is  boldly  advanced  that,  let  the  errors  of 
those  inferior  tribunals  be  what  they  may, 
whether  they  err  on  questions  of  law  or  ques- 
tions of  fact,  the  party  affected  by  them  is 
remediless  and,  in  the  language  of  the  court, 
it  is  the  misfortune  of  the  party  against  whom 
the  mistake  was  made.  This  doctrine  it  is  in- 
tended to  controvert;  and  it  is  hoped  to  have  the 
error  of  the  Supreme  Court,  as  most  respectful- 
ly it  is  contended  to  be,  corrected  by  this  court. 

Independent  of  all  adjudications  upon  the 
subject,  it  is  submitted  that  the  proposition 
contained  in  the  above  point  must  commend 
itself  to  the  approval  of  every  man  of  common 
sense.  That  the  decisions  of  all  our  courts  of 
record,  up  to  the  Supreme  Court  of  this  State 
and  the  High  Court  of  Chancery,  should  be 
subject  to  review  and  to  reversal  when  found 
wrong.and  that  the  errors  of  the  numerous  in- 
ferior tribunals  established  by  our  laws  cannot 
be  corrected  by  a  superior  court ;  that  whilst 
every  other  court  may  be  restrained,  and  kept 
within  the  bounds  of  the  universal  common 
law  of  the  land,  those  inferior  tribunals  may 
trample  down  all  law  and  all  justice,  without 
the  power  of  correction  resting  somewhere,  is 
a  proposition  founded  in  mistake,  and  will 
never  receive  the  sanction  of  this  court. 

Those  inferior  jurisdictions  are  wisely  cre- 
ated. They  bring  justice  home  to  every  man's 
door;  they  dispense  with  the  tardy  and  expen- 
sive process  of  our  courts  of  record  ;  they  do 
293*]  *justice  speedily  ;  but  if  the  rights  of 
citizen  could  be  disposed  of  by  them  contrary 
to  law,  and  without  evidence  and  against  evi- 
dence, and  their  doings  could  not  be  reviewed, 
every  special  tribunal  thus  erected  would  be  a 
nuisance  to  individuals,  and  a  blot  upon  the 
character  of  the  State. 

But  it  is  not  so;  these  inferior  tribunals  may 
not  only  be  kept  within  the  bounds  of  their 
jurisdiction,  and  compelled  to  conform  strictly 
to  the  requirements  of  the  law  creating  them  ; 
but  the  Supreme  Court  have  the  right  to  look 
into  all  their  proceedings,  and  it  is  their  duty 
to  see  that  justice  has  been  done. 

I  will  now  proceed  to  submit  to  the  court 
the  adjudications  upon  this  subject,  and  show 
that  from  the  earliest  history  of  the  law  down 
to  a  decision  made  by  the  Supreme  Court  of 
this  State,  in  May,  1837,  17  Wend.,  464,  the 
proposition  for  which  I  contend  has  been  fully 
sustained,  with  the  exception  of  a  few  inter- 
vening cases,  in  which  the  doctrine  of  the  Su- 
preme Court,  that  their  power  extended  only  to 
questions  of  jurisdiction  and  regularity,  was 
first  broached  and  subsequently  repeated. 

And  first,  I  submit  that  in  England  it  is  a 
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settled  rule  that  whenever  any  new  jurisdic- 
tion is  erected,  be  it  by  private  or  public  Act 
of  Parliament,  it  is  subject  to  the  inspection  of 
the  K.  B.  by  writ  of  error,  or  by  certiorari,  or 
mandamus;  Case  of  Cardiffe  Bridge,  I  Salk., 
146  ;  8.  C.,  I  Ld.  Raym.  580;  and  every  such 
jurisdiction  here,  is  subject  to  the  supervision 
of  the  Supreme  Court. 

In  Gross  v.  Smith,  1  Salk.,  148;  8.  G.,S  Id., 
79,  after  deciding  that  a  certiorari  lies  to  a  par- 
ticular person  having  cognizance  to  hold  pleas, 
or  to  a  county  palatine,  the  court  proceeds 
thus:  "Besides,  as  the  Statute  27  Henry  VIII. 
says,  there  is  as  much  difference  between  the 
King's  ministry  of  justice  in  his  superior  court 
and  his  inferior  courts,  as  between  being  gov- 
erned by  the  King  in  person  and  by  his  deputy; 
Therefore,  it  is  that  this  court  hath  a  superin- 
tendency.  and  to  prevent  oppression  may  award 
a  certiorari  to  any  inferior  court ;  and  the  sub- 
ject's right  to  writs  of  certiorari  appears  by  the 
43  Eliz.,  ch.  5,  and  21  Jac.  I.,  ch.  23, which  re- 
strains the  *abuse  of  them."  We  had  a  [*294 
similar  statute,  which  is  not  re  enacted.  1  R. 
L.,  140.  In  the  same  case  of  Cross  v.  Smith,  re- 
ported in  12  Mod.,  643,  Holt,  Ch.  J.,  says: 
"Admit  the  charter  to  be,  to  hold  plea  of  all 
matters  arising  within  that  precinct,  can  any 
man  think  that  by  this  all  the  King's  subjects 
should  lose  the  benefit  of  the  King's  courts, 
which  are  part  of  the  constitution  of  the  gov- 
ernment, and  part  of  every  man's  birthright  to 
sue  and  be  sued  in." 

In  Groenveltv.  Burwell,  1  Ld.  Raym.,  454, 
which  was  an  action  for  false  imprisonment, 
the  defendant  justified  under  a  warrant  issued 
by  the  censors  of  the  College  of  Physicians 
against  the  defendant,  on  conviction  for  mal- 
practice as  a  physician.  The  plaintiff  replied, 
traversing  the  'malpractice.  Defendant  de- 
murred. Plaintiff  insisted  that  his  replication 
should  be  sustained,  as  he  had  no  remedy  by 
writ  of  error  or  otherwise.  Holt,  Ch.  J.,  ad- 
mitted that  the  plaintiff  had  no  remedy  by  writ 
of  error,  because  it  was  a  court  newly  insti- 
tuted, empowered  to  proceed  by  methods  un- 
known to  the  common  law.  He,  however, 
compared  the  adjudication  of  the  censors  to 
convictions  before  justices  of  the  peace  out  of 
the  sessions,  upon  which,  though  error  does 
not  lie,  yet  a  certiorari  lies,  for  it  is  a  consequence 
of  all  inferior  jurisdictions  to  have  their  pro- 
ceedings returned  into  the  K.  B.  to  be  exam- 
ined there.  Again,  he  says,  where  any  court 
is  erected  by  statute  a  certiorari  lies  to  it.  So  if 
they  perform  not  their  duty,  the  K.  B.  will 
grant  a  mandamus. 

In  Arthur  v.  Comrs.  of  Sewers  in  Yorkshire,  8 
Mod.,  331,  the  plaintiff  was  chosen  clerk  of 
the  Commissioners,  and  afterwards  turned  out. 
He  asked  for  a  certiorari.  One  of  the  judges 
doubted  whether  the  writ  lay,  but  added  :  "It 
is  true  where  a  man  is  chosen  into  an  office  or 
place,  by  virtue  whereof  he  has  a  temporal 
right,  and  is  deprived  thereof  by  an  inferior 
jurisdiction,  who  proceed  in  a  summary  way, 
in  such  case  he  is  entitled  to  a  certiorari,  ex 
debito  justitim,  because  he  has  no  other  remedy, 
being  bound  by  the  judgment  of  the  inferior 
jurisdiction;"  and  the  certiorari  was  according- 
ly allowed.  The  same  case  is  *reported  [*295 
in  Fortescue,  374,  where  it  is  said  the  court 
granted  the  writ  to  see  the  title. 
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I.< i ir tun  v.  Comrf.  etc.,  of  Cambridge,  2  Cai., 
179,  was  the  first  case  in  this  State  on  this  sub- 
ject. It  was  a  ceertiorari  to  three  judges  of  the 
C.  P.  of  Washington  Co. ,  to  remove  a  decision 
made  by  them  on  an  appeal  from  the  laying 
out  of  a  road.  They  made  a  return,  and  on 
the  argument  it  was  insisted  that  a  certiorari 
did  not  lie.  The  opinion  of  the  court  was  de- 
livered by  Ch.  J.  Spencer.  He  said  :  "It  is  a 
position  beyond  contradiction  that  the  Supreme 
Court  may  award  a  certiorari  not  only  to  in- 
ferior courts,  but  to  persons  invested  by  the 
Legislature  with  power  to  decide  on  the 
property  or  rights  of  the  citizen,  even  in  cases 
where  by  statute  they  are  authorized  finally  to 
hear  and  determine."  Again;  "The  necessity 
of  a  superintending  power  to  restrain  and  cor- 
rect partialities  and  irregularites  which  maybe 
committed  by  inferior  officers,  is  so  obvious 
and  indispensable  that  the  court  ought  by  no 
means  to  deny  themselves  a  jurisdiction  of  such 
salutary  influence."  The  Ch.  Justice  except ed 
cases  of  public  inconvenience,  as  the  poor  rate, 
land  tax,  etc.,  and  cases  of  mere  discretion. 

In  Wildy  v.  Washburn,  16  Johns.,  50,  a  ques- 
tion arose  between  two  constables,  each  of 
whom  was  appointed  by  justices.  The  court 
say,  whenever  the  rights  of  an  individual  are 
infringed  by  the  acts  of  persons  clothed  with 
authority  to  act,  and  who  exercise  that  author- 
ity illegally,  and  to  the  injury  of  an  individual, 
the  party  injured  may  have  redress  by  certiorari. 

In  a  question  arising  under  the  same  statute 
under  which  the  proceedings  in  this  case  were 
had,  as  it  existed  in  1820,  the  court  say,  in 
Lynde  y.  Noble,  20  Johns.,  82  :  "  It  is  admitted 
that  this  court  possess  by  the  common  law, 
authority  to  award  a  certiorari,  not  only  to  in- 
ferior courts,  but  to  persons  invested  by  the 
Legislature  with  power  to  decide  on  the  prop- 
erty or  rights  of  the  citizen,  even  in  cases 
where  they  are  authorized  by  statute  finally  to 
hear  and  determine  ;  and  this  power  can  only 
be 'taken  away  by  express  words.  The  neces- 
296*  J  sity  of  a  superintending  power  to  Re- 
vise the  proceedings  and  correct  the  irregular- 
ities committed  by  inferior  officers  cannot  be 
questioned.  This  is  its  (the  certiorari's)  legiti- 
mate office  ;  it  does  not  before  trial  withdraw 
the  question  to  be  tried,  from  the  inferior  ju- 
risdiction, but  may  subsequently  cause  it  to  be 
reviewed. 

In  the  case  of  Le  Royv.  Mayor,  etc.,  of  N.  Y., 
20  Johns.,  430,  where  an  assessment  was  made 
for  creating  a  sewer  in  Canal  St.,  it  was  ob- 
jected by  the  plaintiff  in  error,  the  party  suing 
out  the  certiorari,  that  the  assessment  was  not 
extended  to  all  the  owners  of  lots  benefited, 
and  that,  therefore,  the  assessment  was  unjust. 
The  attorney  for  the  corporation  moved  to 
quash  the  certiorari.  as  improvidently  issued, 
which  was  denied.  The  plaintiff  subsequently 
applied  for  an  additiona'  return,  on  which  oc- 
casion the  court  said,  p.  134;  "It  is  indispen- 
sably necessary  to  enable  'his  court  to  deter- 
mine or  settle  a  principle  upon  which  an  as- 
sessment of  the  expense  ought  to  be  made,  that 
we  should  have  before  us  the  whole  of  the 
proceedings."  Again;  "We  decided,  and  with- 
out hesitation,  that  this  court  has  a  super- 
intending and  supervising  power  in  cases  of 
this  description;  and  that  the  papers  then  sub- 
mitted to  us  entitled  the  plaintiffs  to  a  certiorari, 
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and  to  such  a  return  thereto  as  would  bring 
the  merits  of  the  question  fairly  before  the 
court."  Again  ;  "We  supposed  then,  as  we 
still  do,  that  it  is  a  case  of  which  we  have  un- 
doubted jurisdiction,"  p.  485.  The  case  wa& 
then  argued,  and  the  above  principles  fully 
recognized,  pp.  438,  489,  and  the  assessment 
set  aside  on  the  merits.  In  this  case,  every 
possible  objection  to  the  jurisdiction  was  taken 
and  overruled. 

In  Roach  v.  Cosine,  9  Wend.,  227,  the  pro- 
ceedings were  duly  commenced,  under  the 
Landlord  and  Tenant  Act,  by  Cozine,  alleging 
that  Roach  was  his  tenant,  and  held  over. 
Roach  denied  the  tenancy,  and  the  case  was 
tried  by  a  jury,  who  found  for  Cozine.  Roach 
sued  out  a  certiorari,  and  the  evidence  in  the 
case  was  returned,  and  the  court  passed  upon 
it.  The  Supreme  Court,  by  Savage,  Ch.  J., 
say  that  the  instrument  under  which  Roach 
claimed  was  a  mortgage,  and  that  the  jury 
either  held  otherwise,  or  that  their  verdict  is 
totally  unsupported  by  evidence;  so  that  either 
*way  the  verdict  was  wrong.  The  pro-  [*297 
ceedings  were  reversed.  In  Rowan  v.  Lytle, 
11  Wend.,  616,  the  proceedings  were  also  un- 
der the  same  Act.  and  on  certiorarilbe  evidence 
was  returned.  The  Supreme  Court,  Savage, 
Ch.  J.,  delivering  the  opinion,  reversed  the 
judgment  rendered  in  favor  of  the  landlord,  on 
the  ground  that  the  evidence  showed  that  he 
had  no  title.  In  Brown  v.  Setts,  13  Wend.,  29, 
similar  proceedings  were  bad  under  the  same 
statute,  and  a  verdict  and  judgment  rendered 
for  the  plaintiff.  There  was  a  certiorari  and  a 
return,  setting  forth  the  evidence.  The  court, 
Sutherland,  J.,  considered  and  passed  upon  the 
evidence,  and  sustained  the  finding  of  the  jury. 

In  the  case  of  Patching.  Brooklyn,  2  Wend., 
377;  8.  C.,  in  Er.,  8  Id.,  47;  which  was  a  pro- 
ceeding for  the  opening  of  a  street,  a  jury  were 
summoned  to  appear  in  the  Court  of  C.  P.,  to- 
assess  the  damages  of  Patchin.  After  the  jury 
were  summoned  Patchin  applied  for  an  ad- 
journment, for  the  want  of  witnesses  which 
was  refused  by  the.court.  He  sued  out  a  cer- 
tiorari, assigning  various  errors,  and  the  Su- 
preme Court  set  aside  the  proceedings  on  two- 
grounds,  viz. :  1.  That  an  adjournment  should 
have  been  granted;  and  2.  That  the  jury  who 
had  a  view  of  the  premises  ought  to  have  been 
attended  by  the  sheriff.  The  Corporation  of 
Brooklyn  sued  out  a  writ  of  error,  and  this- 
court  affirmed  the  decision  of  the  Supreme 
Court.  There  were  two  opinions  delivered 
for  affirmance,  one  by  the  Chancellor,  and  the 
other  by  Senator  Sherman.  The  Chancellor  was 
for  affirmance,  upon  the  following  grounds  ; 
1.  That  the  proceedings  were  erroneous,  be- 
cause the  consent  of  the  owner  of  the  land  had 
not  been  obtained;  and  2.  That  the  court  erred 
in  refusing  an  adjournment.  He  holds,  that 
where  palpable  injustice  has  been  done  by  an 
inferior  jurisdiction,  in  the  exercise  even  of  a 
discretionary  power,  in  opposition  to  the  set- 
tled principles  of  law  and  equity,  their  pro- 
ceedings may  be  corrected,  either  by  certiorari 
or  by  mandamus.  Senator  Sherman  was  for 
affirmance  :  1.  Because  the  challenge  to  the 
jurors  should  *have  been  received;  2.  [*298 
That  the  adjournment  ought  to  have  beeo 
granted;  3.  That  the  view  was  irregular. 

But  it  is  supposed  the  question  is  conclusive- 

WF.ND.  25. 


1840 


NIBLO  v.  POST'S  ADMRS. 


ly  settled  by  this  court,  in  Mayor,  etc. ,  ofN.  T. 
v.  Lord,  17  Wend  ,  285;  18  Id.,  126.  This  was 
a  case  arising  under  the  Act  Authorizing  the 
Blowing  up  of  Buildings  in  the  City  of  N.  Y. 
during  a  fire.  There  was  an  assessment  of  dam- 
ages in  the  Court  of  C.  P.,  under  a  special 
power  delegated  by  statute,  the  court  acting 
not  according  to  the  course  of  the  common 
law,  but  as  commissioners.  The  assessment 
was  removed  into  the  Supreme  Court  by  cer- 
tiorari, and  the  facts  appeared  by  affidavits  of 
what  transpired  on  the  hearing;  there  was  no 
record,  no  bill  of  exceptions,  but  a  mere  re- 
view of  the  facts  as  thus  exhibited,  and  yet 
the  Supreme  Court  not  only  looked  into  the 
facts  and  the  questions  of  law  laid  down  by  the 
judge  on  the  hearing,  but  this  court  did  the 
same,  notwithstanding  it  was  expressly  ob- 
jected that  the  court  cannot,  on  certiorari,  re- 
view the  facts,  but  only  the  law  of  the  case. 

It  will  not  be  denied,  notwithstanding  the 
various  cases  above  referred  to,  in  which  the 
Supreme  Court  have  looked  into  the  evidence 
returned  upon  certiorari,  and  acted  upon  it,that 
there  are  cases  in  which  a  contrary  doctrine 
has  been  held.  Thus,  in  Nichols  v.  Williams, 
8  Cow.,  13;  Hunt  v.  Comstock,  15  Wend.,  665; 
Birdsall  v.  Phillips,  17  Id.,  464;  and  Pnndlev. 
Anderson,  19  Id.,  391;  which  were  all  cases  of 
certiorari,  under  the  Landlord  and  Tenant  Act; 
in  Rathbunv.  Sawyer,  15  Wend.,  451,  which 
was  &  certiorari  to  a  court-martial,  and  in  Allyn 
v.  Oomrs.,  etc.,  of  Schodack,  19  Id.,  342,  which 
was  a  certiorari  to  the  judges  of  Rensselaer, 
acting  on  an  appeal  respecting  a  road,  the  Su- 
preme Court  hold  that  the  evidence  before  the 
inferior  tribunals  could  not  be  called  for  by 
the  certiorari,  and  if  returned  could  not  prop- 
erly be  looked  into  by  the  court;  yet,  in  every 
one  of  those  cases  the  court  do  look  into  the 
evidence  and  pronounce  upon  it,  and  either 
approve  or  condemn  the  finding  of  the  jury  or 
court.  This  is  a  curious  fact,  and  what  ren- 
ders it  extremely  remarkable  is,  that  the  same 
thing  was  done  by  the  K.  B.,  in  England,  as 
299*]  *long  since  as  the  year  1643,  in  the  case 
of  Cummins  v.  Massam,  March.,  196.  In  that 
case  a  certiorari  was  issued  to  commissioners 
of  sewers,  to  return  the  facts  in  relation  to  the 
imposition  of  an  assessment  for  the  purpose  of 
determining  whether  it  ought  to  be  paid  by  the 
landlord  or  by  the  tenant  of  certain  premises.  A 
doubt  was  started  by  one  of  the  judges,  wheth- 
er a  certiorari  lay  to  commissioners  of  sewers. 
Two  of  them  said  it  did  lay,  and  one  of  them 
assigned  the  following  reason  :  "They  (the 
commissioners)  are  enabled  by  statute  to  pro- 
ceed according  to  their  discretion  and,  there- 
fore, if  they  proceed  secundum  asquum  et  bonum, 
we  cannot  correct  them  ;  but  if  they  proceed 
where  they  have  no  jurisdiction,  etc.,  then 
they  are  to  be  corrected.  The  court  looked 
into  the  evidence,  and  finding  that  the  party 
complaining  (the  tenant)  has  covenanted  to  pay 
all  assessments,  the  proceedings  were  con- 
firmed. These  cases  show  that  the  courts  felt 
the  obligation  of  looking  into  the  evidence,  or 
why  was  it  done  ? 

With  all  due  respect  it  is  submitted  that  the 
principle  that  upon  certiorari  the  power  of  the 
K.  B.  in  England,  or  of  the  Supreme  Court  of 
this  State,  is  limited  to  the  mere  questions  of 
the  jurisdiction  of  the  inferior  courts,  and  the 
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regularity  of  their  proceedings  is  entirely  un- 
supported by  authority.  The  power  of  the 
court  thus  limited,  the  writ,  in  most  cases, 
would  be  a  solemn  mockery.  A  principal  of- 
fice of  the  writ  undoubtedly  is,  to  vacate  the 
proceedings  of  inferior  tribunals,  where  they 
assume  j urisdiction  not  belonging  to  them ;  an- 
other is  to  require  regularity  in  the  mode  of 
exercising  their  authority,  but  the  principal 
virtue  of  the  writ  is,  that  it  brings  the  doings 
of  those  inferior  tribunals  under  the  supervis- 
ion of  the  highest  tribunal  of  the  land,  and 
gives  to  each  citizen,  in  the  language  of  Holt, 
Ch.  J.,  speaking  of  inferior  tribunals  and  the 
writ  of  certiorari,  "the  benefit  of  the  King's 
(people's)  courts,  which  are  part  of  the  consti- 
tution of  the  government,  and  part  of  every 
man's  birthright  to  sue  and  be  sued  in,"  12 
Mod.,  643  ;  without  which  the  inferior  tribu- 
nals would  be  intolerable.  It  is  not  denied 
that  the  question  of  jurisdiction  has  been  much 
discussed  in  England,  on  applications  for  cer- 
tiorari, but  the  doubt  was  not  whether  the 
*power  of  the  K.  B.  was  limited  to  in-  [*3OO 
quiring  into  the  jurisdiction  of  the  inferior 
courts,  but  whether  the  K.  B.  had  jurisdiction 
in  the  matter.  That  was  the  inquiry  in  the 
case  of  the  Cardiff e  Bridge,  1  Salk.,  146;  8.  C., 
1  Ld.  Raym.,  580  ;  and  in  2  Keb.,  82,  pi.  80  ; 
1  Ld.  Raym.,  584 ;  8  T.  R,  312  ;  March,  196  ; 
1  Str.,  609  ;  2  Id.,  932  ;  2  T.  R,  234  ;  Lofft., 
347  ;  Doug.,  554  ;  2  Burr.,  1040  ;  1  B.  &  Ad., 
382,  and  indeed  in  all  the  cases  where  the 
question  of  jurisdiction  is  discussed  ;  the  K. 
B.  sometimes  denying  the  writ  on  the  ground 
of  public  inconvenience,  as  in  the  case  of  an  at- 
tempt to  remove  a  poor  rate,  or  land  tax,  or 
the  like,  sometimes  on  the  ground  that  the 
statute  had  allowed  an  appeal;  sometimes  that 
the  order  was  in  English,  and  not  in  Latin  ; 
and  sometimes, as  in  the  last  case.on  the  ground 
that  the  writ  of  certiorari  was  expressly  taken 
away  by  statute.  In  the  case  last  cited,  1  B. 
&  Ad.,  382,  the  reporters  say  the  certiorari  was 
refused,  because  no  excess  of  jurisdiction  ap- 
peared, but  by  reference  to  the  statute  under 
which  the  conviction  was  had,  which  was  de- 
sired to  be  removed,  it  will  be  seen  that  the 
right  to  a  certiorari  is  expressly  taken  away. 
See,  Stat.  of  Great  Britain  and  Ireland,  Vol. 
XL,  pt.  2,  p.  377. 

II.  A  verdict  and  judgment  under  the  Act 
Authorizing  Summary  Proceedings  for  the  Re- 
covery of  Land,  is  like  a  conviction  in  England 
before  a  justice  of  the  peace,  where  he  is  au- 
thorized to  impose  penalties  and  forfeitures  in 
a  summary  way.  In  such  cases  a  certiorari 
lies,  and  the  justice  is  bound  to  send  up  a  rec- 
ord of  the  conviction  and  the  evidence  in  the 
cause,  that  the  court  may  see  that  justice  has 
been  done.  So  here  the  officer  is  bound  to 
make  a  return  of  his  proceedings,  and  to  send 
up  the  evidence. 

In  England,  as  here,  there  are  many  inferior 
tribunals,  whose  proceedings  are  summary, 
and  to  whom,  and  particularly  to  justices  of 
the  peace,  powers  are  granted  to  enforce  the 
laws  enacted  for  the  public  good,  by  the  inflic- 
tion of  penalties  and  the  imposition  of  forfeit- 
ures. Over  all  these  tribunals,  the  K.  B.  ex- 
ercises a  supervision  and  control  by  certiorari; 
and  when  such  w  rit  issues,  the  inferior  tribu- 
nal is  required  to  send  up  the  record  of  the  con- 
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30 1*]  viction  had  before  it,  ^together  with  the 
evidence  in  the  cause,  that  the  K.  B.  may  see 
that  there  was  evidence  sufficient  to  warrant 
the  conviction.  These  convictions  being  had 
in  a  summary  mode,  are  analogous  to  the  judg- 
ment and  conviction  under  our  Landlord  and 
Tenant  Act,  and  are  undeniably  as  much  so  as 
the  penalty  imposed  upon  Dr.  Groenvelt  by  a 
College  of  Physicians,  which  Ch.  J.  Holt 
likened  to  convictions  before  justices  of  the 
peace.  1  Ld.  Raym.,  454.  On  the  subject  of 
which  summary  convictions  the  counsel  cited 
the  following  cases: 

Rex.  v.  Lloyd,  2  Str.,  996,  was  a  certiorari 
bringing  up  an  order  of  the  sessions,  removing 
from  office  a  clerk  of  the  peace  for  misbehav- 
ior; it  was  objected  that  the  evidence  was  not 
set  out  in  the  order;  that  it  ought  to  have  been 
set  out  so  that  the  K.  B.  might  see  whether 
there  was  due  proof,  and  not  trust  the  justices 
who  may  have  deprived  the  defendant  of  his 
freehold  upon  less  evidence  than  they  ought 
to  have  done,  or  perhaps  upon  that  which  is 
no  evidence  in  point  of  law.  Strange,  contra, 
admitted  that  in  cases  of  convictions  before 
one  or  two  justices  the  evidence  should  be  set 
out;  but  convictions  (he  said)  are  in  Latin, and 
orders  in  English  and,  therefore,  the  rule  did 
not  apply  to  this  c  ise,  which  was  an  order. 
Ld.  Hardwicke,  Ch.  J.,  said:  "It  is  fully  set- 
tled that  in  convictions  the  evidence  must  be 
set  out,  and  if  this  was  to  be  considered  as  a 
conviction  it  would  be  bad;  but  we  are  all  of 
opinion  it  is  to  be  considered  as  an  order." 
That  is,  the  court  held,  because  the  order  was 
not  in  Latin  they  would  not  inquire  into  the 
merits  of  the  case. 

Rex  v.  KiUett,  4  Burr.,  2063,  was  a  convic- 
tion of  a  clergyman  before  a  justice  for  neg- 
lecting to  read  in  church  the  Act  to  Prevent 
Profane  Cursing  and  Swearing.  The  conviction 
stated  that  the  information  was  duly  proved. 
The  court  held  that  the  evidence  ought  to  be 
set  out.  They  go  on  to  remark:  "  It  ought  to 
appear  to  the  court  from  the  nature  of  the  evi- 
dence specially  set  forth,  that  the  defendant 
was  guilty; "  and  "  that  upon  a  conviction,  it 
is  necessary  that  the  evidence  should  be  set 
out,  that  the  court  may  judge  whether  the  jus- 
tices have  done  right." 

Rex  v.  Read,  Doug.,  485;  this  was  a  convic- 
tion, under  the  Mutiny  Act.for  not  quartering 
3O2*]  officers.  It  was  objected  *that  the  evi- 
dence was  not  set  out,  and  the  conviction  for 
that  cause  was  quashed. 

Rex  v.  Salomons,  1  T.  R.,  251— conviction  on 
the  Lottery  Act:  selling  tickets  without  license. 
Court  say  "A  conviction  must  be  good  in  all 
its  parts;  the  information  must  be  supported 
by  the  evidence,  and  the  judgment  must  be 
supported  by  both." 

King  &  Theed,  2  Barnard.,  16-73;  8.  C.,  2 
Str.,  919;  a  conviction  under  the  Candle  Act, 
for  not  giving  notice  of  the  number  of  candles 
made.  Court  held  (the  evidence  not  being  set 
forth)  that  the  con  viction  must  be  quashed. 

King  y.  Bryan,  Andrews,  81;  a  conviction 
for  keeping  an  ale  house  without  license.  For 
the  defendant,  it  was  urged  that  in  convictions 
which  are  in  the  nature  of  judgments,  the 
whole  evidence  must  be  shown  that  this  court 
(the  K.  B.)  may  judge  of  the  sufficiency  there- 
of; not  so  of  orders,  which  are  authoritative. 


Lee,  Ch.  J:  "In  convictions,  the  evidence 
out  always  to  be  set  out; "  and  "  I  do  not  say 
that  all  the  evidence  ought  to  be  shown, but  cer- 
tainly so  much  ought  to  be  set  out  as  is  suffi- 
cient to  warrant  the  conviction."  Conviction 
quashed. 

Peat't  case,  6  Mod.,  228.  A  conviction  un- 
der the  Conventicle  Act,  preaching  in  church 
es  not  belonging  to  the  Establishment.  The 
court  say  "  that  the  justices  of  the  peace  being 
judges  of  the  matter,  if  they  wrong  you,  you 
have  your  remedy  by  certiorari  or  appeal."  By 
the  Supreme  Court  all  remedy  is  refused. 
There  is  no  appeal,  and  the  court  emasculate 
the  certiorari. 

Rexv.  Thompson,  2  T.  R.,  18.  A  conviction 
for  keeping  and  using  a  gun  to  destroy  game 
was  sustained,  although  evidence  was  not  set 
out;  but  the  decision  was  placed  expressly  on 
the  ground  of  former  adjudications  under  the 
same  Act  of  Parliament,  which  the  court  ad- 
mit to  be  an  exception  to  the  general  rule. 

Rex  v.  Lovett,  7  T.  R.,  153.  The  court  ad- 
vert to  the  last  decision  in  reference  to  a  con- 
viction under  another  clause  of  the  same  Act 
for  keeping  a  dog  to  destroy  game,  in  which 
they  say  the  magistrate  may  have  been  misled 
by  Rex  v.  *  Thompson,  and  add,  in  f*3O3 
strong  terms,  that  they  thought  it  the  duty  of 
magistrates  in  all  cases  to  state  the  whole  of  the 
evidence,  and  not  merely  the  result  of  it. 

Rexv.  Clarke,  8  T.  R.,  222;  conviction  for 
keeping  a  dog  to  destroy  game.  The  court  ex- 
pressed their  approbation  of  the  manner  in 
which  the  conviction  was  drawn  up;  the  justice 
having  "set  forth  all  the  evidence  for  and 
against  the  defendant." 

Rex  v.  Basn,  5  T.  R.,  251;  conviction  under 
excise  law.  Motion  for  certiorari.  Refused  be- 
cause it  did  not  appear  by  the  evidence  given 
that  injustice  had  been  done.  Court  say  the 
justices  "  must  state  in  the  conviction  the  evi- 
dence of  those  facts  which  was  the  foundation 
of  their  judgment." 

In  Burns,  Justice,  tit.  Conviction,  pp.  410, 
417,  it  is  said,  that  the  forms  of  convictions  are 
in  some  cases  prescribed  by  statute,  and  in 
others  not;  that  they  are  never  drawn  up  in 
form  until  occasion  calls  them  forth,  as  when 
they  are  to  be  recorded  in  the  sessions,  or  re- 
moved into  a  higher  court  by  ctrtwrari. 

In  Simpson  v.  RJiinelanders,  20  Wend.,  105, 
Mr.  J.  Cowen,  in  delivering  the  opinion  of  the 
court,  admits  that  the  decisions  or  the  English 
courts  in  relation  to  convictions  under  sum- 
mary proceedings  were  not  much  considered 
in  the  case  of  Birdsall  v.  Phillips,  17  Wend., 
464;  and  that  upon  certiorari  bringing  up  such 
convictions,  the  evidence  must  appear  on  the 
return,  and  that  the  rule  upon  this  subject  the 
court  did  not  mean  to  question;  but  he  con- 
tends, that  as  to  orders  and  other  adjudications 
the  case  is  altogether  different.  In  support  of 
which  distinction,  he  cites  the  case  of  Rex  v. 
Lloyd,  2  Str.,  996;  where  the  question  arose 
merely  upon  an  order  of  sessions;  and  because 
it  was  in  English  and  not  in  Latin,  the  court 
held  that  the  evidence  need  not  be  set  out. 

Summary  proceedings  to  recover  the  posses- 
sion of  land  are  like  convictions  before  jus- 
tices, had  in  pursuance  of  special  authority 
delegated  by  statute,  which  are  always  the  sub- 
ject of  review  by  certiorari,  unless  the  power 
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to  issue  a  certiorari  is  expressly  taken  away  by 
statute.  Here,  instead  of  its  being  taken  away, 
it  is  expressly  granted.  Where  the  conviction 
3O4*]*is  on  view,  an  appeal  is  given,  2R.  S., 
512,  sec.  26.  Where  there  has  been  a  finding 
by  a  jury  a  certiorari  is  given,  2  R.  S.,  516, sec. 
47.  And  if  in  the  case  of  a  conviction  for  a 
comparatively  trivial  injury  an  appeal  is  given, 
and  a  rehearing  on  the  evidence  secured  to  the 
party,  a  fortiori,  ought  the  evidence  to  be  re- 
turned on  a  certiorari  to  remove  proceedings 
by  which  a  citizen  may  be  deprived  of  houses 
and  lands,  of  which  he  may  have  a  lease  for 
an  indefinite  term  of  years? 

III.  It  was  the  uniform  practice  of  the  Su- 
preme Court,  previous  to  the  passage  of  the 
Act  requiring  justices  of  the  peace  to  make  a 
special  return  as  to  all  the  facts  stated  in  the 
affidavit  upon  which  t*he  certiorari  was  allowed, 
to  require  the  justices  by  rule  to  make  return 
as  to  the  facts  of  cases  tried  before  them,  to 
enable  the  court  to  determine  whether  the 
judgment  was  warranted  by  the  testimony  in 
the  cause. 

The  statutes  upon  the  subject  of  certiorari  to 
justices'  courts  are  the  following,  from  which 
it  will  be  seen  that  until  Apr.  11,  1808,  there 
was  no  statute  requiring  a  return  of  the  facts; 
and  yet,  long  before  that  time,  justices  were 
required  by  rule  to  make  such  return;  1  L.  of 
K  Y.,  452,  sec,  17,  Greenl.  ed.;  1  L.  of  N.Y., 
501,  sec.  19,  Web.  ed.;  5  L.  of  N.  Y.,  383, 
passed  in  1808,  Web.  &  S.  ed.;  1  R.  L.,  396, 
sees.  17,  20;  2  R.  S.,  255,  sec.  170.  The  Act  of 
1808  required  a  copy  of  the  affidavit  upon 
which  the  certiorari  was  granted  to  be  served 
upon  the  justice;  and  that  this  was  the  first 
statute  requiring  a  return  as  to  the  facts  set 
forth  in  the  affidavit.  See  1  Cai.,  501,  n. 

The  counsel  here  cited  and  commented  upon 
the  following  cases,  to  show  the  practice  of  the 
court  in  relation  to  requiring  a  return  of  the 
evidence  on  certiorari  to  a  justice  of  the  peace. 

In  Durkeev.  Brackett,  1  Cai.,  501,  decided  in 
Feb.,  1804,  a  motion  was  made  for  a  rule  or 
certiorari,  requiring  a  justice  to  return  whether 
the  plaintiff  below  was  not  permitted  by  him 
to  testify  in  his  own  cause.  It  was  objected 
that  this  was  in  substance  to  bring  up  the 
3O5*]  facts,  and  that  the  *court  had  decided 
that  it  would  not  oblige  the  justice  to  return 
the  evidence.  But  per  curiam;  motion  granted. 

Delamater  v.  Borland,  1  Cai.,  593,  decided  in 
Feb.,  1804.  In  this  case  a  justices'  judgment 
was  reversed  for  variance  between  the  evidence 
and  the  declaration,  and  because  the  judgment 
exceeded  the  sum  demanded."  Court  say 
"  both  errors  are  fatal,  and  there  must  be  a  re- 
versal with  costs." 

Schoonmaker  v.  Trans,  2  Cai.,  110,  decided 
Aug. ,  1804.  Motion  to  amend  a  justice's  re- 
turn by  inserting  the  evidence  he  overruled  in 
a  cause  before  him.  It  was  objected  the  mo- 
tion was  too  late  after  assignment  of  errors. 
Counsel  answered  ignorance  of  certain  decis- 
ions on  this  subject,  and  court  say:  "  We  pre- 
sume the  counsel  ignorant  of  the  decisions  of 
May  and  February  Terms  last  past,  by  which 
we  allowed  rules  on  justices  ordering  them  to 
return  evidence  in  special  cases."  Motion 
granted. 

Fuller  v.  Malliner,  2  Cai.,  384,  Feb.  1805. 
WEND.  25. 


A  justice  was  ordered  to  amend  his  return  by 
stating  the  evidence  offered  and  rejected  by 
him. 

Leonard  v.  Sunderlin,  3  Cai.,  136,  Aug., 
1805.  An  affidavit  to  found  a  motion  that  a  jus- 
tice amend  his  return  in  matters  of  fact  must 
specify  them,  so  that  court  may  judge  of  their 
materiality. 

Elhe  v.  Smith,  3  Cai.,  187,  Aug.,  1805.  This 
was  an  action  before  a  justice  for  tavern  ex- 
penses, and  because  it  did  not  appear  by  the 
return  that  the  plaintiff  proved  that  the  defend- 
ant came  within  the  exceptions,  that  is,  that 
the  defendant  was  a  traveler  or  lodger  in  his 
house,  the  judgment  was  reversed. 

Fisher  v.  Chandler,  1  Johns.,  505,  Aug.,. 
1803.  The  court  say  :  "  There  was  some  evi- 
dence, though  perhaps,  not  sufficient  to  sup- 
port a  judgment.  We  have  never  gone  so  far 
as  to  say  that  where  there  is  some  evidence 
taken,  however  light,  that  the  judgment  ought 
to  be  reversed,"  and  they  accordingly  affirmed 
the  judgment. 

Butler  v.  Mclntyre,  2  Johns., 182,  Feb., 1807. 
Motion  for  an  additional  return  as  to  the  facts 
appearing  on  the  trial.  Motion  entertained, 
but  the  justice  having  specifically  returned  to 
the  facts  stated  in  the  affidavits  upon  which 
*the  certiorari  was  allowed,  the  motion  [*3O6 
was  denied  for  that  cause;  but.  not  on  the 
ground  that  the  court  would  not  require  a  re- 
turn of  facts. 

Nicollv.  Dunlap,  2  Johns.,  195,  Feb.,  1807. 
When  it  clearly  appears  from  the  evidence  on 
both  sides  that  a  plaintiff's  demand  is  illegal, 
a  judgment  of  a  justice  will  be  reversed.  The 
court  say  :  "  It  has  been  repeatedly  decided, 
that  where  there  was  no  evidence  in  favor  of  a 
demand,  the  judgment  must  be  reversed.  In 
this  case  the  suit  was  on  a  note,  and  the  ille- 
gality of  its  consideration  was  proved  by  wit- 
nesses on  both  sides.  It  was  objected  by  coun- 
sel that  the  court  would  not  reverse  except  for 
error  of  law,  and  would  not  reverse  because 
verdict  was  against  evidence.  But  the  court 
answered,  that  the  law  requires  the  justice  to 
return  the  facts,  and  that  the  court  considered 
itself  to  have  a  more  extensive  jurisdiction  as 
to  proceedings  in  justices'  courts. 

Dodge  v.  Goddington,  3  Johns.,  146,  Feb., 
1808.  This  was  an  action  on  a  promise  to  pay 
a  certain  sum  when  collected  of  a  certain  es- 
tate. The  plaintiff  gave  no  proof  that  money 
was  collected  and  yet  had  judgment.  It  was 
objected  that  the  court  would  not  inquire  as  to 
the  facts,  and  would  not  reverse  a  judgment, 
because  against  evidence.  But  the  court  say: 
"  The  Act  of  the  Legislature  authorizes  the 
court  to  require  the  justice  to  return  the  evi- 
dence, and  if  on  the  return  of  the  justice  it 
does  not  appear  sufficient  to  support  the  ac- 
tion, the  court  will  reverse  the  judgment,  and 
we  have  often  so  decided."  Judgment  re- 
versed. The  statute  then  in  existence  author- 
ized the  return, because  the  court  were  required 
to  give  judgment  as  the  very  right  of  the  case 
should  appear,  which  they  could  not  do  unless 
the  facts  were  returned. 

Kidder  v.  Townsend,  3  Johns. ,435,  Aug..  1808. 
Court  decided  from  the  evidence  contained  in 
return  that  it  was  not  sufficient  to  support  the 
declaration,  and  reversed  the  judgment.  The 
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statute  requiring  a  return  was  passed  in  Apr., 
1808,  and  this  return  must  have  been  made  pre- 
vious to  the  passage  of  the  Act,  as  it  was  de- 
cided only  four  months  after  its  passage. 
3O7*]  *Wttson  v.  Fenner,  8  Johns..  439. 
Aug.,  1808.  Thecourtsay;  "The  justice  is  not 
bound  to  state  the  evidence  in.  his  return  unless 
called  upon  to  do  so."  Clearly  showing  that 
this  was  spoken  in  reference  to  the  law  as  it 
existed  previous  to  the  Act  of  1808,  for  by  that 
Act  he  is  bound  to  return;  and  they  then  add: 
"  If  the  plaintiff  in  error  wishes  for  explana- 
tion as  to  the  evidence  offered,  he  should  have 
applied  to  the  court  for  a  rule  on  the  justice 
for  that  purpose.  The  mode  in  which  evi- 
dence was  formerly  obtained  was  by  rule,  but 
by  the  Act  of  Apr.,  1808,  requiring  the  justice 
to  return  to  facts,  superseded  that  practice. 
See  2  Cai..  110,  note  to  case  of  Sclwonmaker  v. 
Trans. 

The  only  case  in  opposition  to  this  uniform 
current  of  decisions  is  that  of  Van  Patten  v. 
Oudtrkirk,  2  Johns.  Cas.,  108,  Oct.,  1800,  in 
which  a  motion  was  made  to  quash  &certiorari, 
on  the  ground  that  it  required  the  justice  to 
return  the  testimony.  The  court  say:  "The 
justice  is  not  bound  to  return  anything  but 
what  can  legally  be  required  of  him,  notwith- 
standing the  command  expressed  in  the  writ. 
In  this  case  he  ought  to  return  all  but  the  tes- 
timony; he  need  take  no  notice  of  that  part  of 
the  precept  which  enjoins  him  to  return  that." 
It.  is  manifest  that  the  court  could  not  have  ad- 
verted to  the  Act  of  1792,  which  contemplated 
a  reversal  for  any  error  in  the  judgment  (fact 
as  well  as  law).  Besides,  this  case  does  not 
seem  to  have  been  much  considered,  and  at  all 
events  it  stands  alone. 

Mr.  J.  Bronson  sums  up  the  whole  law  on 
this  subject  in  Stryker  v.  Bergen,  15  Wend., 
490,  in  which,  after  adverting  to  the  rule  of 
the  Supreme  Court  in  certiorari  cases  under 
the  Revised  Statutes,  confining  their  decisions 
to  questions  of  law,  he  says  that  under  the  for- 
mer Act,  the  Supreme  Court  exercised  a  some- 
what larger  jurisdiction;  justice's  judgments 
were  reversed  not  only  for  excess  of  jurisdic- 
tion—errors in  law — and  want  of  conformity  to 
the  direction  of  the  statute,  but  the  evidence  in 
the  court  below  was  sometimes  examined,  to 
see  whether  there  was  a  foundation  for  the 
judgment;  but  the  judgment  was  never  re- 
versed when  there  was  some  evidence,  how- 
ever light,  to  support  the  judgment,  or  where 
3O8*J  there  *was  evidence  on  both  sides,  and 
he  cites  cases  to  support  this  position. 

This  doctrine  has  been  approved  and  con- 
firmed by  the  Court  for  the  Correction  of  Er- 
rors, in  Noyesv.  Hewitt,  18  Wend.,  145.  It  is 
the  doctrine  held  in  King  v.  Bryan,  Andrews, 
81,  where  Lee,  Ch.  J.,  said:  "I  do  not  say  that 
all  the  evidence  should  be  shown,  but  certain- 
ly so  much  ought  to  be  set  out  as  is  sufficient 
to  warrant  the  conviction."  It  is  the  rule 
which  should  prevail.  Enough  should  appear 
to  satisfy  the  court  that  the  jury  might  have 
honestly,  though  mistakenly,  given  their  ver- 
dict, and  although  the  court  should  arrive  at  a 
different  conclusion,  yet  they  will  not  for  that 
cause  reverse  the  judgment.  In  this  way,  par 
ties  will  have  the  benefit  of  the  supervisory 
power  of  the  highest  tribunal, without  subject- 
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ing  the  administration  of  justice  to  the  incon- 
venience and  delay  of  retrying  every  cause  de- 
cided in  the  inferior  tribunals.  It  is  worthy 
of  remark  that  in  the  case  of  People  v.  Fuller, 
17  Wend.,  211,  the  court  recognize  this  prin- 
ciple on  a  certiorari  issued  to  bring  up  the  pro- 
ceedings had  before  a  justice,  under  the  Act  to 
Prevent  the  Disturbance  of  Religious  Meet- 
ings. They  say  the  justice  "  erred  in  pro- 
nouncing judgment  and  imposing  a  fine  in  the 
absence  of  any  proof  whatever,  that  an  offense 
had  been  committed;"  and  again:  "If  any 
evidence  had  been  given  to  prove  the  offense, 
the  decision  of  the  justice  would  not  be  re- 
viewed; but  this  was  a  conviction  in  the  total 
absence  of  all  proof  of  guilt."  The  convic- 
tion, however,  in  that  case  was  quashed,  on 
the  ground  that  the  justice  had  no  jurisdic- 
tion. 

IV.  The  Statute  Relative  to  Summary  pro- 
ceedings to  Recover  the  Possession  of  Land,  ex- 
pressly authorizes  the  Supreme  Court  to  issue 
a  certiorari  to  examine  any  adjudication  made 
on  any  application  authorized  by  that  Act;  con- 
sequently, by  the  statute  itself,  independent  of 
the  common  law, the  court  have  a  right  to  look 
into  an  adjudication  of  fact  as  well  as  into  an 
adjudication  of  law. 

The  language  of  the  statute  allowing  a  certi- 
orari in  cases  of  this  kind,  is  clear  ana  explic- 
it: "  The  Supreme  Court  may  award  a  certio- 
rari for  the  purpose  of  examining  any  adjudi- 
cation, made  on  any  application  hereby  au- 
thorized." 2  R.  *S.,  516,  sec.  47.  The  [*3O9 
revisers  in  their  note  to  this  section,  8  R.  S., 
766,  say  it  is  conformable  to  20  Johns.,  82,  re- 
ferring to  the  case  of  Lynde  v.  Noble,  which 
was  an  adjudication  upon  the  Landlord  and 
Tenant  Act,  in  which  the  court  say  that  the 
question  tried  in  the  inferior  jurisdiction  may 
be  reviewed.  Mr.  J.  Cowen  holds.in  17  Wend., 
470,  that  the  provision  (speaking  of  section  47 
above  referred  to)  is  no  more  than  what  the 
common  law  had  before  said.  Ch.  J.  Savage, 
however,  had  long  before  intimated  the  opin- 
ion that  by  section  47,  exclusive  jurisdiction 
to  award  a  certiorari  in  these  cases  was  con- 
ferred upon  the  Supreme  Court.  9  Wend., 
230. 

It  is  difficult  to  conceive  of  language  more 
explicit.  There  is  nothing  to  indicate  an  in- 
tention to  confine  the  power  to  the  examination 
of  mere  questions  of  jurisdiction  and  regular- 
ity; and  on  the  contrary  the  uniform  course  of 
proceeding  in  summary  proceedings,  being  to 
examine  into  the  facts,  the  fair  interpretation 
of  the  statute  is,  that  the  intention  was  to  give 
power  to  examine  into  adjudications  of  fact 
as  well  as  of  law.  Mr.  J.  Cowen,  however.in 
17  Wend.,  470,  holds  differently.  He  says  the 
statute  says  no  more  than  what  the  common 
law  had  said  before.  If  he  holds  that  facts 
were  always  inquirable  into,  he  is  right  ;  but 
he  does  not  hold  so.  He  requires  an  express 
enlargement  of  power.  It  is  granted;  and  yet 
he  refuses  to  entertain  the  jurisdiction  con- 
ferred. Again  ;  in  p.  471,  the  learned  judge 
says  the  statute  leaves  the  effect  of  the  writ  the 
same  as  before  its  passage.and  merely  declares 
what  had  been  said  inLynde  v.  Noble,2Q  Johns., 
80.  Be  it  so.  That  case  declares  "that  the 
necessity  of  a  superintending  power  to  revise 
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the  proceedings  of  inferior  officers  cannot  be 
-questioned."  The  revisers  say  that  section  47 
is  conformable  to  20  Johns.,  82,  "and  they 
might  have  added,  20  Johns.,  430,  where  the 
court  say  it  is  indispensably  necessary  that  we 
should  have  the  whole  proceedings  before  us;" 
and  "  the  party  is  entitled  to  such  a  notice  as 
will  bring  the  merits  of  the  question  fairly  be- 
fore us."  It  is  presumable  that  both  these 
cases  in  20  Johns,  were  in  the  minds  of  the  re- 
visers. 

31O*]  *Besides,  the  extent  of  the  jurisdic- 
tion, and  the  consequences  of  a  judgment  in 
those  summary  proceedings,  shows  the  neces- 
sity of  a  supervision  and  review,  as  well  in 
matters  of  fact  as  law.  The  jurisdiction  ex- 
tends to  any  tenant,  whether  at  will  or  for  one 
or  more  years.  A  tenant  for  100  years  is  as 
subject  to  those  proceedings  as  a  tenant  for 
one  year  or  less  ;  and  when  a  warrant  issues, 
the  contract  for  the  premises  and  the  rela 
tion  of  landlord  and  tenant  is  canceled  and 
annulled.  2  R.  S.,  512,  sec.  28  ;  Id.,  515, 
sec.  43. 

The  fact  that  there  is  no  appeal  where  there 
is  a  trial  in  these  cases,  shows  the  absolute  ne- 
cessity of  a  certioran  in  its  fullest  vigor.  In  2 
Burr.,  1042  and  Doug.,  554,  a  certiorari  was 
denied,  because  the  party  was  entitled  to  an 
appeal,  and  for  no  other  reason. 

V.  Unless  the  special  tribunals  authorized 
by  law  to  pass  upon  the  rights  of  the  citizen 
by  a  course  of  summary  proceedings  are  cotn- 
pellable  to  return  so  much  of  their  proceedings 
and  of  the  evidence  before  them  as  to  show 
that  at  least  there  was  some  evidence  to  au- 
thorize the  judgment  pronounced  by  them, the 
citizens  of  this  State  will  be  subjected  to  the 
.grossest  injustice. 

In  support  of  which  point  the  counsel  cited 
the  following  cases  to  show  the  practical  con- 
sequences of  the  rule  laid  down  by  the  Su- 
preme Court :  Pugsky  v.  Anderson,  3  Wend., 
468.  This  was  a  certiorari  brought  to  review 
the  rinding  of  a  jury  relative  to  an  encroach- 
ment upon  a  highway.  They  found  an  en- 
croachment, and  the  court  decided  that  the 
proceedings  could  not  be  reviewed  ;  that  a 
certiorari  did  not  lie  ;  that  the  justice  had  no 
authority  to  decide  upon  the  qualifications  of 
jurors,  and  virtually  they  held  that  he  was  a 
mere  machine  or  automaton.and  dismissed  the 
certiorari. 

Pearsall  v.  N.  Hempstead,  17  Wend.,  15, was 
a  similar  proceeding,  and  the  doctrine  of  the 
last  case  was  reiterated  and  followed  and  certi- 
orari dismissed. 

Then  came  the  case  of  Birdsallv.  Phillips,n 
Wend.,  468,  which  was  a  certiorari  to  remove 
proceedings  under  the  Landlord  and  Tenant 
Act,  in  which  the  court  held  that  the  decisions 
of  the  magistrate  as  to  the  admission  or  rejec- 
tion of  evidence,  or  the  instructions  given  to  a 
311*]  jury  on  submitting  *the  case  to  their 
consideration,  cannot  be  reviewed  by  certio- 
rari; that  the  policy  of  the  law  in  creating  those 
summary  jurisdictions  is,  that  their  decisions 
<>n  the  merits  shall  be  final  and  conclusive, and 
•if  they  err  upon  questions  either  of  law  or  fact, 
the  parties  are  remediless;  and  that  on  a  return 
to  a  common  law  certiorari,  no  other  questions 
•  can  be  raised  than  those  relating  to  the  juris- 
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diction  of  the  court,  and  to  the  regularity  of 
the  proceedings.  This  case  was  followed  by 
Allyn  v.  Gomrs. ,  etc. ,  of  Schodack,  19  Wend.  ,342, 
which  was  a  certioran  to  judges  of  the  0.  P. 
to  bring  up  a  decision  made  by  them  affirming 
an  order  of  commissioners,  declaring  a  public 
road  by  use  a  highway.  The  court  lay  down 
the  doctrine  that  they  could  not  review  ques- 
tions of  fact,  and  that  if  the  commissioners  and 
judges  had  erred  in  their  decision,  the  error 
could  not  be  corrected  by  certiorari. 

The  counsel  for  the  plaintiff  in  error  was 
about  to  proceed  to  comment  upon  the  cases 
cited  in  the  opinions  delivered  in  the  Supreme 
Court  in  this  case,  and  in  the  case  of  Birdsall 
v.  Phillips,  when  he  was  interrupted  by  the 
Chancellor,  and  informed  that  he  had  no  doubt 
in  his  mind  that  a  certiorari  lay  in  this  case, 
and  that  the  evidence  was  properly  returned  ; 
that  he  had  delivered  an  opinion  to  that  effect 
at  a  late  session  of  this  court  on  a  question  un- 
der this  same  statute,  and  that  he  presumed 
the  other  members  of  the  court  concurred  with 
him  in  opinion  (the  Chancellor  referred  to  the 
opinion  delivered  by  him  in  the  case  of  Ander- 
son v.  Prindle,  now  reported  in  23  Wend., 616, 
which  the  counsel  had  not  then  seen);  but  that 
he  was  of  opinion  that  the  verdict  found  by 
the  jury  was  warranted  by  the  evidence,  and 
that,  therefore,  the  judgment  of  the  Supreme 
Court  ought  not  to  be  reversed;  that  he",  how- 
ever, would  hear  what  the  counsel  had  to  say 
upon  the  insufficiency  of  the  evidence.  The 
counsel  answered  that,  as  he  read  the  return, 
there  was  no  evidence  whatever  to  prove  the 
existence  of  the  reservation  claimed  by  the 
landlord  to  terminate  the  lease  previous  to  the 
expiration  of  the  year;  that  the  proof  went  no 
further  than  to  show  a  disposition  on  the  part 
of  the  tenant  to  gratify  his  landlord  if  they 
could  agree  upon  terms,  but  not  acknowledg- 
ing *the  existence  of  the  reservation.  [*3 1 2 
That  from  the  points  submitted  by  his  learned 
adversary  in  opposition  to  the  writ  of  error,  it 
was  manifest  that  he  also  viewed  that  question 
in  the  same  light  as  the  counsel  for  the  plaint- 
iff in  error.  The  Supreme  Court  also  must 
have  taken  the  same  view  of  the  question,  or 
their  decision  would  have  been  placed  on  the 
ground  now  suggested  by  the  Chancellor;  but 
as  it  was,  he  had  concluded  his  argument. 

Without  hearing  the  counsel  for  the  defend- 
ant in  error,  the  Chancellor,  after  expressing 
his  views  of  the  case,  proposed  the  following 
resolution: 

"Resoloed,  That  there  was  sufficient  evidence 
in  this  case  in  the  court  below  to  authorize  the 
finding  of  the  jury  and,  therefore,  that  the 
judgment  in  the  court  below  be  affirmed." 

The  question  being  put  on  the  resolution,  it 
was  unanimously  adopted. 

Thereupon  the  question  was  put — shall  this 
judgment  be  reversed  ? — and  all  the  members 
of  the  Court  (20  in  number)  answered  in  the 
negative. 

Whereupon,  the  judgment,  of  the  Supreme 
Court  was  affirmed. 

Cited  in— H.  &  D.,  85 ;  5  N.  Y..  387 ;  6  N.  Y.,  315,  331; 
14  N.  Y.,  594:  39  N.  Y.,  108,  511;  40  N.  Y.,  106;  6  Trans. 
App.,  230;  3  Barb.,  401;  33  Barb.,  134 ;  7  How.  Pr.,  155, 
167;  34  How.  Pr.,  160;  19  Abb.  Pr.,  104;  4  Rob.,  309 ;  2 
Allen,  466. 
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313*J  *HOSACK'S  EXECUTORS  ET  AL., 
Appellants, 

AND 
ROGERS,  Re»pondent. 

Practice — Second  Appeal— Effect  of  Decision  on 
t\mt  Appeal. 

The  Court  for  the  Correction  of  Errors  will  not, 
after  a  decree  made  by  them  upon  the  merits  of  a 
case,  review  their  decision  upon  the  cause  coming 
up  u  second  time  on  appeal,  although  when  theflret 
decree  was  made  the  principal  question  presented 
for  adjudication  was  the  custody  of  the  funds  dur- 
ing the  litigation.  Still  the  merits  having:  upon  that 
occasion  been  discussed  by  counsel  and  passed  upon 
by  the  court,  the  decision  will  be  deemed  final  and 
conclusive  upon  the  parties.* 

Citations— 6  Paige,  415 :  18  Wend.,319 : 1  C.  Marsh., 
603;  8 T.  K..  IBS;  5  Gill  &  J.,  314,  350.  Ml ;  6  Coll,  308, 
340,  341 ;  3  Pa.,  57 ;  Phil.  Ev.,  334,  a58,  and  Cow.  & 
H.  Notes,  pt.  2.  n.  593 :  14  Johns..  404  ;  2  BrOd.  &  B., 
38 ;  4  Moore,  448 :  6  Johns.  Ch..  242  ;  Hopk.  Ch.,  309. 
333,  334 ;  9  Bing..  341 ;  2  Brock.,  185 ;  9  Cow.,  38 ;  3 
Green.,  425,  426;  1  Rawle,  361,  401 ;  R.  M.  Charlt.,  267; 
2  Wash.  C.  C.,  266 ;  1  Pet.  C.  C..  307  ;  9  Cr.,  28  ;  1  Gall., 
69.  71 ;  14  Sew.  &  R.,  423 ;  2  Stark.  Ev.,  756,  n.  p.  Am. 
ed..  1828 ;  1  Pliil.  Ev.,  132,  and  note*  by  Cow.  &  H.,pp. 
708,1557:  Id..  Boston  ed..  1839,  p,  140;  Roscoe,  Civ. 
Ev.,  80 ;  1  Com.  Cont.,  327,  ed.  of  1828 ;  6  Cow.,  441 ;  1 
Wend.,  148. 

A  PPEAL  from  chancery.  The  following  is  a 
A  brief  statement  of  this  case:  Archibald 
314*]  Gracie  &  Sons  being  largely  *indebted, 
a  composition  deed  was  executed  by  Archi- 
bald Gracie  and  his  creditors,  whereby  Gracie 
assigned  to  trustees  for  the  benefit  of  his  cred- 
itors certain  claims  he  had  upon  the  British 


Government  for  illegal  captures,  the  moneys 
for  which,  when  received,  to  be  ratably  dis- 
tributed amongst  his  creditors,  and  covenanted 
if  the  amount  received  from  the  British  (Jov- 
ernment  should  prove  insufficient  to  pay  the 
debts,  that  the  deficiency  should  be  made  up 
and  paid  out  of  any  moneys  which  might  be 
recovered  or  received  by  him  from  the  French 
Government  for  like  claims,  and  that  such  de- 
ficiency should  be  paid  when  and  as  soon  as 
the  same  should  be  received.  By  this  deed  the 
junior  members  of  the  firm  were  released  from 
all  liability.  This  deed  bore  date  Apr.  27,  1K24. 
In  Apr.,  1829,  Archibald  Gracie  made  his  lust 
*will  and  testament,  whereby  he  con-  [*JJ15 
stituted  Nehemiah  Rogers  his  executor.  ROIMTS 
was  a  member  of  a  firm  consisting  of  himself 
and  sons,  to  which  Gracie  was  indebted  up- 
wards of  $42, 000  in  a  simple  contract  debt,  and 
that  firm  were  parties  to  the  composition  deed. 
In  May,  1836,  an  award  was  made  under  the 
French  Treaty  in  favor  of  Rogers  as  the  ex- 
ecutor of  Gracie,  whereby  he  was  entitled  to 
receive  the  sum  of  $78,000,  and  certificates 
were  issued  to  him  accordingly  for  that  amount. 
In  this  stage  of  the  business  the  executors  of 
Alexander  Hosack  filed  a  bill  in  chancery 
against  Rogers.  Their  testator  had  recovered 
a  judgment  against  Gracie  &  Sons  for  up- 
wards of  $19,000,  May  7,  1824,  and  subsequent 
to  that  day,  became  a  party  to  the  composition 
deed.  They  prayed  for  a  distribution  of  the 
fund,  and  claimed  a  preference  as  judgment 


•f  Senator  Furnian  alone  delivered  an  opinion  in 
favor  of  an  affirmance  of  the  decree  of  the  Chancel- 
lor. Hi«  opinion  principally  proceeds  upon  the 
ground  that  the  merits  of  the  case  having  been 
passed  upon  by  the  court  when  the  cause  was  here 
before,  the  decision' then  made  must  stand  as  the 
law  of  the  case,  and  cannot  be  departed  from.  He 
holds  that  the  question  upon  the  merits  was  prop- 
erly before  the  court  upon  the  first  appeal ;  and  if 
viewed  as  res  integra  he  is  of  opinion  that  the  cove- 
nant of  Gracie  must  operate  as  a  novation,  or  sub- 
stitution of  a  new  agreement,  by  which  alone  the 
rights  of  the  parties  are  to  be  governed,  and  if  BO, 
that  the  former  decision  of  this  court  was  correct, 
and  that,  consequently,  the  decree  of  the  Chancellor 
should  be  affirmed. 

The  Chief  Justice  held  that,  under  the  circum- 
stances of  this  case,  at  the  time  when  the  former  de- 
cree of  this  court  was  made,  the  court  now  were  not 
precluded  from  looking  into  and  making  such  de- 
cree upon  the  merits  as  they  should  adjudge  to  be 
right :  and  upon  the  merits,  he  was  of  opinion  that 
the  composition  deed  extinguished  the  original  lia- 
bilities of  Archibald  Gracie  &  Sons  :  and  that  all  the 
creditors  who  became  parties  to  it,  came  in  and 
stood  upon  an  equal  footing,  without  regard  to  the 
nature  of  their  debts,  that  is,  whether  specialties  or 
not :  that  the  covenant  of  Gracie  to  collect  and  ap- 
ply his  claims  upon  the  French  Government  to  make 
up  any  deficiency,  was  a  specific  appropriation  of 
that  fund,  under  whieh  the  creditors  were  entitled 
to  a  pro  rata  distribution ;  and  that  Rogers  had  no 
right  to  retain  as  executor  of  Gracie,  but  could  only 
claim  his  proportionate  share  as  a  creditor.  That  the 
release  of  two  out  of  three  Joint  debtors  discharges 
all.  unless  the  third  agrees  to  remain  liable;  but  if 
he  agrees  to  remain  liable  only  in  a  particular  way, 
and  to  a  certain  extent,  his  liability  cannot  be  car- 
ried beyond  the  terms  of  the  agreement. 

The  President  of  the  Senate  generally  concurred 
in  the  views  presented  by  the  Chief  JuKttce,  that  the 
only  question  properly  before  this  court  on  the  de- 
cision of  the  former  appeal  was  the  custody  of  the 
funds  pendente  lite  and,  consequently,  that  the  court 
then  were  not  at  liberty  to  look  into  the  merits  of 
the  case.    He  held  that  the  composition  deed  was  a 
substitution  for  the  former  evidences  of  debt  held 
by  such  of  the  creditors  as  should  become  parties  to  ' 
it,  and  that  their  rights  must  be  controlled  by  it :  I 
that  by  the  deed  the  creditors  were  placed  upon  a  ' 
footing  of  equality,  whieh  could  not  be  varied  by  I 
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any  act  of  Archibald  Gracie,  either  by  making  his 
will  appointing  Rogers  his  executor,  or  otherwise, 
or  by  Rogers  availing  himself  of  such  appointux nt 
and  the  operation  of  law,  or  otherwise.  He  further 
held,  that  though  as  a  general  rule,  the  release  of 
two  debtors  bound  with  another  discharges  the 
third,  still,  if  the  latter  consents  to  such  release  he 
remains  liable ;  but  if,  by  the  instrument  from 
which  the  consent  be  inferred,  it  appearsthnt  lie  (lid 
not  intend  to  remain  holden  under  the  original  lia- 
bilities, but  to  substitute  a  covenant  binding  him- 


self to  cpllect  and  pay  over  a  specific  fund,  to  make 
Inch  might  happen  in  another  fund 
assigned  by  him,  and  which  was  to  be  distributed 


up  deficiencies  which  mij 


ratably  among  his  creditors,  such  covenant  is  to  be 
deemed  a  substitution  or  novation  of  the  contracts, 
and  fixes  the  extent  of  his  liability. 

Mr.  J.  Cowen  held  that  the  two  Junior  partners  of 
the  firm  of  Archibald  Gracie  &  Sons  having  been  re- 
leased by  the  composition  deed,  Archibald  Gracie, 
being  a  party  to  it,  must  be  deemed  to  have  con- 
sented to  remain  liableunder  theoriginal  indebted- 
ness :  and  that  his  covenant  to  apply  the  French 
funds  in  case  the  English  funds  should  be  insuf- 
ficient to  pay  the  debts  of  the  firm,  did  not  operate- 
either  as  a  novation  of  the  c'ontract,  or  as  a  qualifi- 
cation of  his  liability,  but  as  a  pledge  of  a  sp«-ei tit- 
fund  to  secure  the  payment  of  the  debts,  and  that, 
consequently,  Rogers  had  no  right  to  retain  against 
the  Judgment  of  Hosack,  it  being  a  debt  of  a  higher 
nature  than  that  held  by  him. 

The  effect  of  a  release  of  one  of  several  Joint  debt- 
ors at  law  and  in  equity  considered.  Various  cases 
cited  and  commented  upon. 

Whether,  in  chancery,  a  party  who  has  put  a  wit- 
ness to  his  roir  dire,  and  failed  to  establish  the  in- 
terest of  the  witness  in  that  form,  can  subsequently 
renew  the  objeetion  on  his  interest  appearing  upon 
the  examination  in  chief,  or  otherwise,*  qwvre ;  at 
common  law,  it  seems  the  objection  may  be  made 
on  the  interest  appearing  at  any  stage  of  the  trial, 
although  the  witness  may  have  denied  it  on  his  r«»tr 
dire. 

It  was  generally  understood  on  the  decision  of 
this  case,  that  but  for  the  principle  of  rtare  dfcisis, 
the  decree  of  the  Chancellor  would  have  been  re- 
versed, and  a  decree  made,  that  by  the  covenant  of 
Archibald  Gracie.  the  creditors  were  placed  upon  A 
footing  of  equality,  precluding  the  preference  of 
Judgment  creditors,  and  the  right  to  retain  claimed 
by  the  executor. 
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creditors.  On  the  other  hand,  Rogers,  under 
the  rule  of  the  common  law,  claimed  a  right  as 
executor  to  retain  the  whole  amount  of  the 
debt  due  to  him  as  a  member  of  his  firm,  al- 
though the  moneys  received  were  insufficient 
to  satisfy  the  claims  of  all  the  creditors.  These 
were  the  principal  questions  presented  in  the 
case.  In  Dec.,  1837,  the  Court  for  the  Correc- 
tion of  Errors,  on  an  appeal  from  an  interlocu- 
tory order  of  the  Chancellor  in  respect  to  the 
custody  of  the  fund,  not  only  passed  upon  that 
question,  but  upon  the  merits  of  the  case,  and 
decreed  that  Rogers  had  a  preference,  and  was 
entitled  to  retain  the  amount  due  to  him.  The 
case  was  then  remitted  to  the  Court  of  Chan- 
cery, where,  after  proofs  taken,  the  Chancellor 
made  a  decree  in  conformity  to  the  decree  of 
the  Court  of  Errors,  giving  Rogers  the  right  to 
retain.  From  this  decree  Hosack's  executors 
appealed,  and  an  appeal  was  also  prosecuted 
by  Alexander  Baring  and  Francisco  De  Zavala 
and  others  (creditors  of  Archibald  Gracie  & 
Sons),  who  had  been  made  parties  defendants 
to  the  bill  filed  by  Hosack's  executors.  The 
facts  of  the  case  will  be  found  more  fully 
stated  in  18  Wend.,  819,  et  seq.  In  addition  to 
the  main  questions  in  the  case,  there  were 
questions  as  to  the  competency  of  certain  wit- 
nesses, adverted  ta  in  the  opinions  delivered. 
316*]  *The  decree  of  the  Chancellor  was 
made  Apr.  22,  1840,  in  these  words: 

"It  is  ordered,  adjudged  and  decreed,  that 
the  original  contracts  of  Archibald  Gracie, 
Charles  King  and  William  Gracie,  referred  to 
in  the  pleadings  in  this  cause,  were  novated  or 
extinguished  by  the  agreement  of  April  twen- 
ty-seventh, one  thousand,  eight  hundred  and 
twenty-four,  and  were  turned  into  new  con- 
tracts against  A.  Gracie,  the  senior  partner, 
solely  and  individually;  and  that  all  the  cred- 
itors who  executed  the  same,  were  at  his  death 
specialty  creditors  under  his  covenant,  to  pay 
the  balance  of  their  debts,  which  should  not 
be  satisfied  by  the  proceeds  of  the  assigned 
property. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  English  creditors  referred  to  in 
the  said  pleadings  in  this  cause,  viz. :  Alexan- 
der Baring,  Francis  Baring,  S.  C.  Holland, 
William  Myers,  William  Taylor,  James  G. 
King  and  Archibald  Gracie,  are  entitled  to  the 
privileges  of  specialty  creditors  in  the  admin- 
istration of  the  estate  of  the  said  Archibald 
Gracie. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, in  conformity  with  the  decision  of  the 
Court  for  the  Correction  of  Errors  in  this  case, 
that  the  defendant,  Nehemiah  Rogers,  is  not 
to  be  put  on  a  perfect  equality  with  the  other 
creditors,  with  respect  to  the  French  fund  also 
referred  to  in  the  said  pleadings;  but  that  he  is 
entitled  to  retain,  for  the  debts  in  which  he 
has  an  interest,  as  mentioned  in  schedule  A,  re- 
ferred to  i»  the  said  pleadings,  in  preference  to 
any  of  the  other  creditors  mentioned  in  that 
schedule,  and  in  preference  to  other  specialty 
creditors  of  the  said  Archibald  Gracie. 

And  it  is  further  ordered,  adjudged  and 
decreed,  that  by  the  agreement  of  the  27th  day 
of  April,  one  thousand  eight  hundred  and 
twenty-four,  the  judgment  in  favor  of  Alexan- 
der Hosack,  against  the  said  Archibald  Gracie 
&  Sons,  was  extinguished,  and  a  new  contract 
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substituted  in  its  place,  binding  the  said  Arch- 
ibald Gracie  as  a  covenantor  to  the  parties  there- 
to, if  the  said  judgment  was  recovered  previ- 
ous *to  the  execution  of  that  agreement  [*3 1 7 
by  the  complainant's  testator  ;  and  that  if  it 
was  recovered  subsequent  to  the  said  agree- 
ment, the  remedy  at  law  survived  against  the 
two  surviving  defendants  in  that  judgment, 
and  no  suit  at  law  could  be  brought  on  the 
judgment  against  the  personal  representatives 
of  Archibald  Gracie,  so  as  to  entitle  the  com- 
plainants to  a  preference  as  judgment  creditors. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  complainants  are  not  entitled 
to  any  priority  over  the  other  parties  to  the 
said  agreement,  by  reason  of  the  said  judg- 
ment in  favor  of  the  said  Alexander  Hosack, 
but  that  the  said  complainants,  and  the  other 
creditors  mentioned  in  the  said  schedule  A, 
are  to  be  paid  pro  rata,  as  between  themselves 
and  other  specialty  creditors,  and  in  prefer- 
ence to  creditors  by  simple  contract. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  it  be  referred  to  Daniel  Ullmau, 
Esquire,  one  of  the  masters  of  this  court,  ta 
take  an  account  of  the  debts  due  to  any  of  the 
parties  to  this  suit,  or  any  other  creditors  of 
the  said  Archibald  Gracie,  deceased,  whether 
by  judgment  or  decree,  specialty  or  otherwise 
and  to  state  the  class  to  which  such  debts  be- 
long, placing  the  debts  of  the  said  parties  to 
this  suit  in  the  class  to  which  they  belong,  as 
herein  before  declared.  And  that  the  said  mas- 
ter notify  the  said  creditors  to  come  in  and 
prove  their  debts  within  the  time  to  be  fixed 
by  the  said  master,  according  to  the  provisions 
of  the  statute  in  such  case  made  and  provided. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  it  be  also  referred  to  the  said  mas- 
ter, to  state  the  account  of  the  said  Nehemiah 
Rogers,  as  surviving  executor  of  the  said  Arch- 
ibald Gracie,  deceased,  charging  him  with  in- 
terest, as  shall  in  the  opinion  of  the  said  mas- 
ter be  equitable,  with  directions  to  the  said 
master  to  proceed  separately  on  this  part  of 
this  decree,  and  to  make  a  special  report  as  to 
the  fund  in  the  hands  of  the  said  Nehemiah, 
as  such  executor,  and  of  the  amount  due,  for 
which  he  is  entitled  to  retain  as  executor,  to 
the  end  that  the  surplus,  if  any,  may  be 
brought  into  court,  and  invested,  to  abide  the 
event  of  this  suit,  with  *liberty  to  the  [*3 1 8 
complainants  to  apply  for  further  directions 
upon  the  said  special  report  on  any  regular 
motion  day. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  motions  to  suppress  the  testi- 
mony of  Samuel  Rogers  and  of  Charles  King, 
taken  in  this  cause,  be  and  the  same  are  here- 
by denied. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  testimony  of  William  Gracie, 
taken  in  the  said  cause,  be  suppressed. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  so  much  and  such  parts  of  the  tes- 
timony of  James  G.  King,  taken  in  the  said 
cause,  as  relates  to  moneys  supposed  to  have 
been  received  under  the  Spanish  claim,  on  the 
freight  of  the  ship  America,  by  N.  Rogers,  or 
any  member  of  the  firm  of  N.  Rogers  &  Sons, 
be  suppressed. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  master  take  testimony  in 
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relation  to  the  amount  of  money  received  by 
Samuel  Rogers,  and  reduce  the  claim  of  the 
said  Nehemiah  Rogers  by  that  amount,  if  it 
shall  appear  that  he  should  be  charged  with  it, 
either  on  the  ground  that  he  or  the  firm  of  N. 
Rogers  &  Sons  received  it,  or  that  he  could 
have  legally  collected  it  of  the  said  Samuel 
Rogers,  in  his  character  of  executor  of  the  said 
Archibald  Gracie. 

In  support  of  which  decree,  the  Chancellor 
Jelivered  the  following  opinion  : 

By  the  Chancellor.  This  case  has  fre- 
quently been  before  the  court  in  various  shapes, 
and  the  facts  upon  which  the  principal  ques- 
tion between  the  complainants  and  Nehemiah 
Rogers,  the  surviving  executor  of  Archibald 
Gracie,  as  to  the  right  of  priority  of  payment 
rests,  are  stated  in  the  report  of  the  case  in  6 
Paige,  415,  and  in  18  Wend.,  319.  It  is  not 
necessary  to  recapitulate  them  here,  as  the 
Court  for  the  Correction  of  Errors  decided  that 
there  was  no  specific  appropriation  of  the 
French  fund,  for  the  payment  of  the  debts  of 
such  of  the  creditors  of  the  copartnership  as 
should  consent  to  release  the  two  junior  mem- 
bers of  the  firm  ;  the  whole  of  that  fund, 
as  well  as  other  funds  of  the  estate  of  Archi- 
3 1 9*]  bald  *Gracie,  which  have  come  to 
the  hands  of  N.  Rogers,  as  his  executor,  must 
be  considered  as  general  assets  belonging  to 
the  estate,  and  must  be  accounted  for  and  dis- 
tributed in  the  due  course  of  administration, 
according  to  the  legal  priorities  of  the  several 
creditors,  as  they  existed  at  the  death  of  A. 
Gracie.  The  question  to  be  decided  on  this 
part  of  the  case,  therefore,  is,  whether,  after 
the  release  of  the  two  junior  members  of  the 
firm,  and  the  death  of  the  senior  member,  the 
personal  representative  of  A.  Gracie,  the  sen- 
ior member,  could  have  been  sued  at  law,  and 
a  recovery  had  thereon  against  him  upon  the 
original  joint  contracts  or  debts  of  the  three 
copartners,  or  whether  the  remedy  must  not 
be  sought  upon  the  new  contract  made  by  A. 
•Gracie  with  the  several  creditors,  at  the  time 
he  consented  to  the  arrangment  for  the  release 
of  his  copartners,  and  that  he  would  himself 
continue  responsible  for  the  debts. 

This  in  itself  is  a  mere  technical  question, 
as  there  is  no  doubt  that  in  equity  A.  Gracie 
was  still  liable  to  the  creditors  in  the  same  form, 
independent  of  his  express  covenant  to  pay  the 
debts  out  of  the  French  fund:  upon  that  tech- 
nical question,  however,  the  important  rights 
of  the  complainants,  to  a  priority  of  payment 
before  all  other  creditors,  depends.  For  the 
doctrine  of  this  court  is,  that  equality  among 
creditors  is  equity.  And  even  before  the  Re- 
vised Statutes,  if  for  any  cause  the  creditor 
could  not  secure  his  common  law  preference, 
either  by  a  retainer  or  by  a  suit  at  law  against 
the  personal  representative  of  the  deceased 
debtor,  or  upon  a  security  of  a  higher  class, 
this  court  would  only  aid  him  so  far  as  neces- 
sary to  give  him  bis  ratable  share  in  the  dis- 
tribution of  the  estate  in  common  with  other 
creditors.  The  question  then  arises,  whether 
these  complainants,  after  the  death  of  A.  Gra- 
cie, could  have  brought  an  action  of  debt  at 
law,  or  a  seire  facias  against  his  personal  rep- 
resentative, upon  the  original  judgment  recov- 
ered against  him  and  the  two  junior  members 
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of  the  firm  jointly,  or  whether  the  remedy 
must  not  have  been  founded  upon  the  new 
contract  as  altered  by  the  release  and  the  agree- 
ment for  the  continuing  liability  of  the  senior 
member  of  the  firm.  It  may  be  proper  here 
to  remark,  that  upon  a  motion  in  a  former 
stage  of  this  suit,  the  "judgment  in  fa-  [*,'*12O 
vor  of  the  complainants  appeared  to  have  been 
recovered  against  all  three  of  the  copartners 
subsequent  to  the  execution  of  the  release.  If 
that  were  in  fact  so,  the  right  of  action  upon 
the  judgment  would,  of  course,  have  survived 
against  the  junior  partners  only  at  law,  and  no 
relief  could  have  been  maintained  against  the 
personal  representatives  of  A.  Gracie,  the  de- 
cedent, except  in  equity.  That,  of  course, 
would  put  an  end  to  all  claim  of  priority  on 
the  part  of  the  complainants.  It  is  now  al- 
leged, however,  by  them,  and  I  think  they 
have  succeeded  in  showing  the  fact  to  be,  that 
they  actually  signed  the  agreement  which 
operated  as  a  release  of  the  two  junior  partners 
subsequent  to  the  recovery  of  the  judgment, 
although  it  was  dated  and  was  executed  by 
other  creditors  before  that  time. 

It  is  a  general  principle  that  a  release  of  one 
of  two  joint  debtors  discharges  the  original 
contract  as  to  both,  and  that  a  covenant  not  to 
sue  both,  has  the  same  effect  to  avoid  circuity 
of  action.  A  covenant  not  to  sue  one  of  two 
joint  debtors,  however,  unless  it  clearly  ap- 
pears from  the  instrument  that  it  was  intended 
to  discharge  both,  does  not,  in  fact,  discharge 
either,  so  that  a  suit  may  be  brought  at  law 
upon  the  original  contract  against  both,  if  it 
was  a  joint  contract,  and  against  the  one  to 
whom  the  covenant  was  not  given,  if  the  con- 
tract was  joint  and  several.  In  other  words, 
it  is  in  such  cases  construed  to  be  a  covenant 
merely,  and  not  a  release,  so  that  the  original 
contract  against  both  debtors  remains  un- 
changed at  law.  Halton  v.  Eyre,  1  C.  Marsh., 
603;  Deanv.  Newhall,  8  T.  R.,  168;  Claggettv. 
Salmon,  5  Gill  &  J.,  814;  Gamelt  v.  Mown,  6 
Call,  341.  The  cases  in  which  the  release  of 
one  joint  debtor  has  been  held  to  be  a  release 
of  the  original  contract  as  to  both,  have  indeed 
generally  arisen  where  there  was  no  agreement 
by  the  other  party  for  his  continuing  liability. 
And  I  have  not  been  able  to  find  any  case  de- 
cided in  a  court  of  law  where  the  question  has 
directly  arisen  as  to  the  effect  of  such  release 
of  one  debtor  with  the  consent  of  his  co-obligor, 
under  any  agreement  for  the  continuing  lia- 
bility of  the  latter,  as  to  the  original  contract 
itself;  upon  principle,  however,  it  seem  to  me 
such  an  arrangement,  *which  neces-  [*321 
sarily  turns  what  was  originally  a  joint  con- 
tract by  two  parties,  into  a  separate  liability  of 
one  of  them,  necessarily  forms  a  new  contract 
as  a  substitute  for  the  old  one,  so  as  to  give  to 
the  creditor  his  right  of  action  upon  this  new 
contract,  whether  such  new  contract  is  express 
or  implied.  It  is,  in  fact,  what  in  tke  civil  law 
is  called  a  novation,  or  the  substituting  a  new 
contract  between  some  or  all  of  the  parties  in 
the  place  of  the  old  one,  which  operates  as  an 
extinguishment  of  the  old  contract,  and  leaves 
the  creditor  to  his  remedy  upon  the  new  con- 
tract only.  The  case  of  Benson  v.  Kincaid,  3 
Pa.,  57,  does  not  decide  this  point;  as  a  ques- 
tion of  mere  legal  right,  as  contradistinguished 
from  the  equity  of  the  case,  cannot  well  arise 
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in  the  courts  of  Pa.,  where  the  legal  and  equi- 
table jurisdictions  are  so  blended  together,  that 
no  distiction  is  made  between  the  legal  and 
equitable  rights  of  parties  in  a  suit.  Besides,  in 
that  case,  as  the  deceased  debtor  was  merely  a 
surety  for  the  survivor,. who  might,  as  a  sur- 
vivor, be  proceeded  against  separately  upon 
the  judgment  to  enforce  the  lien  of  the  judg- 
ment, even  his  assent  was  not  necessary  to  pre- 
vent the  release  of  his  surety's  property,  from 
operating  against  him  as  survivor.  The  credit- 
or having  the  technical  right  to  proceed  against 
his  property  alone  as  the  surviving  debtor, and 
he  having  assented  to  the  agreement  to  release 
the  property  of  the  other,  the  only  question 
which  arose  was  upon  the  technical  effect  of 
the  release  upon  the  lien  of  the  judgment  on 
the  property  of  the  survivor.  And  certainly  it 
could  not  have  the  technical  effect  to  prevent 
the  releasor  from  proceeding  against  the  sur- 
vivor, in  the  same  manner  that  he  could  have 
done  if  the  release  had  never  been  executed. 
In  the  present  case,  however,  if  the  release  of 
the  two  junior  partners  had  not  been  executed, 
and  no  new  agreement  had  been  made,  it  is 
clear  that  the  executor  of  the  senior  partner 
could  not  have  been  sued  at  all  in  a  court  of 
law.  And  the  complainants  must  either  have 
proceeded  against  the  survivors  and  their  prop- 
erty solely  in  a  court  of  law,  or  he  must  have 
come  into  this  court  upon  an  allegation  of 
their  insolvency  to  reach  the  estate  of  A. 
Oracle  in  the  hands  of  his  personal  representa- 
tive; in  which  case,  as  they  would  have  no  le- 
322*]  gal  preference  *in  payment,  this  court 
would  not  have  given  them  a  preference  here. 
My  conclusion,  therefore,  is,  that  the  original 
jointj  contracts  of  the  three  copartners  were 
novated  or  extinguished  by  the  release,  and 
were  turned  into  new  contracts  against  A. 
Gracie,  the  senior  partner,  solely  and  indi- 
vidually; and  that  all  the  creditors  who  exe- 
cuted the  release,  were  at  his  death  specialty 
creditors  under  his  covenant  to  pay  the  balance 
of  their  debts,  which  should  not  be  satisfied 
by  the  proceeds  of  the  assigned  property.  The 
•effect  of  that  covenant  was,  that  A.  Gracie, 
upon  the  recovery  of  the  French  fund,  would 
pay  to  each  creditor  the  whole  balance  due 
him,  and  not  merely  to  pay  it  out  of  the  French 
fund,  if  that  should  be  sufficient  for  that  pur- 
pose; at  least,  I  can  give  no  other  construction 
to  that  covenant,  consistently  with  the  decis- 
ion of  the  Court  for  the  Correction  of  Errors, 
by  which  I  am  bound  in  this  case — for  if  the 
intention  of  the  parties  was  merely  to  appro- 
priate that  fund,  and  that  alone,  to  the  pay- 
ment of  the  balances  of  all  the  creditors  who 
released  the  junior  partners,  and  not  to  stipu- 
late with  each  for  the  sufficiency  of  that  fund, 
it  was  a  specific  appropriation,  which  would 
have  given  to  each  a  pro  rata  distribution,  ac- 
cording to  the  settled  principles  of  equity. 

The  question  whether  the  English  creditors 
can  come  in  also  as  specialty  creditors  by  virt- 
ue of  the  covenant,  depends  upon  the  question 
whether  they  could  have  sued  Archibald 
Gracie  upon  the  covenant  if  he  was  now  liv- 
ing; and  upon  a  careful  examination  of  the 
terms  of  the  assignment,  and  considering  it  as 
a  personal  covenant  with  each  creditor,  and 
not  an  assignment  of  the  fund  to  such  as 
should  actually  sign  the  instrument  so  as  to 
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make  it  a  specific  appropriation,  I  see  no  diffi- 
culty in  the  English  creditors  sustaining  an  ac- 
tion upon  the  covenant,  either  in  their  own 
names  or  at  least  in  the  names  of  the  assignees. 
The  funds  assigned  to  Wilkes,  Goodhue  &  J. 
G.  King,  were  not  to  be  paid  over  by  them  to 
the  creditors  who  should  neglect  or  refuse  to 
become  parties  to  the  assignment  within  the 
times  prescribed  therein;  and  the  English  cred- 
itors did  not,  in  fact,  sign  their  names  to  the 
original  assignment,  though  if  the  testimony 
of  J.G.King,  can  be  received  as  legal  evidence 
in  their  favor,  they  did  what  *was  [*323 
tantamount  to  it,  and  actually  received  their 
dividends  under  the  assignment.  And  as  all 
parties  appear  to  have  acquiesced  in  this  man- 
ner of  transacting  the  business  and  the  dis- 
tribution of  the  assigned  fund,  for  more  than 
10  years  before  the  present  controversy  com- 
menced, I  think  it  must  be  considered  as  a  sub- 
stantial compliance  with  the  agreement,  and  an 
acceptance  of  the  assignment  on  the  part  of  the 
English  creditors. 

The  difficulty,  however,  of  their  being  able 
to  sue  upon  this  covenant  of  Archibald  Gracie, 
in  their  own  names  is,  that  the  covenant  is  not 
made  with  all  the  creditors  of  A.  Gracie  &  Sons, 
who  were  mentioned  in  schedule  A, who  should 
assent  to  the  assignment  and  accept  dividends 
under  the  same.  But  he  covenants  with  the 
parties  of  the  second  and  third  parts,  which 
parties  of  the  third  part  are  declared  to  be  such 
of  the  creditors  mentioned  in  the  scedule  A, 
who  should  become  parties  to  the  indenture; 
that  is,  as  I  understand  it,  who  should  actually 
sign  and  seal  the  same.  J.  G.  King,  however, 
is  expre*ssly  covenanted  with  as  one  of  the  par- 
ties of  the  second  part,  and  that  of  itself  would 
have  enabled  him  to  have  sued  upon  the  cove- 
nant either  in  his  own  name  or  in  the  names  of 
himself  and  Wilkes  and  Goodhue,  for  the  bal- 
ance due  to  the  firm  of  If  ing  &  Gracie.  And 
as  this  covenant  to  pay  the  balances  to  all  of 
the  creditors  mentioned  in  schedule  A  is  made 
with  the  parties  of  the  second  part,  as  well  as 
the  parties  of  the  third  part,  I  think  the  parties 
of  the  second  part  might  also  sue  upon  the 
covenant  as  trustees  for  the  other  English 
creditors,  who  came  in  under  the  assignment 
and  released  the  two  junior  members  of  the 
firm,  and  who  neither  neglected  or  refused  to 
become  formal  parties  thereto,  as  they  never 
had  the  opportunity  to  see  or  sign  it.  Upon 
this  ground,  therefore,  I  shall  hold  the  English 
creditors  entitled  to  the  privileges  of  specialty 
creditors  also,  in  the  administration  of  the  es- 
tate of  Archibald  Gracie. 

The  result  is,  that  in  conformity  with  the 
decision  of  the  Court  for  the  Correction  of  Er- 
rors, N.  Rogers  is  not  to  be  put  upon  a  perfect 
equality  with  the  other  creditors  with  respect 
to  the  French  fund;  he  is  to  be  permited  tore- 
tain  for  the  debts  in  which  he  had  an  interest, 
as  mentioned  in  schedule  *A,  in  pref-  [*324 
erence  to  any  of  the  other  creditors  mentioned 
in  that  schedule,  and  in  preference  to  other 
specialty  creditors  of  A.  Gracie;  and  that  the 
other  creditors  mentioned  in  schedule  A  are 
to  be  paid  pro  rata,  as  between  themselves  and 
other  specialty  creditors,  and  in  preference  to 
creditors  by  simple  contract. 

A  reference  must,  therefore,  be  made  to  Mas- 
ter Ullman  or  Master  Sidell,  to  take  an  account 
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of  the  debts  due  to  any  of  the  parties  to  the  suit, 
or  any  other  creditors  of  the  estate  of  A.  Oracle, 
whether  by  judgment  or  decree,  specialty  or 
otherwise,  and  to  state  the  class  to  which  such 
such  debts  belong,  placing  the  debts  of  the 
parties  to  this  suit  in  the  classes  to  which  they 
belong,  as  above  declared,  and  directing  the 
several  creditors  to  come  in  and  prove  their 
debts  within  the  time  fixed  by  the  master,  in 
conformity  to  the  statute  on  that  subject;  and 
the  master  is  also  to  state  the  account  of  the 
executor,  Nehemiah  Rogers,  charging  him 
with  interest  as  shall  be  equitable,  with  liber 
ty  to  make  a  special  report  as  to  the  fund  in 
his  hands,  and  of  the  amount  due  for  which  he 
is  entitled  to  retain, to  the  end  that  the  surplus, 
if  any,  may  be  brought  into  court  and  invest- 
ed, to  abide  the  event  of  the  suit. 

The  motion  to  suppress  the  testimony  of 
Samuel  Rogers  must  be  denied.  The  complain- 
ant's counsel  having  consented  to  his  examina- 
tion on  his  voir  dire,  and  he  showing  that  he 
had  no  interest  in  behalf  of  the  party  calling 
him,  it  was  too  late  to  make  an  objection  to 
him  afterwards.  His  testimony  must,  there- 
fore, be  retained,  subject  to  all  proper  objec- 
tions to  his  credibility.  I  see  no  legal  objec- 
tion to  Charles  King  as  a  witness,  as  he  does 
not  appear  to  have  any  personal  interest  what- 
ever in  these  conflicting  claims,  or  to  increase 
or  to  diminish  the  fund  in  the  hands  of  N. 
Rogers,  the  executor.  William  Gracie  shows 
that  he  would  have  an  interest  in  increasing  the 
fund,  if  the  amount  of  the  estate  was  sufficient 
to  pay  off  the  debts,  so  as  to  leave  anything 
for  distribution.  He  also  has  a  claim  as  a 
bond  creditor  of  A.  Gracie,  which  nad  not 
been  released  to  the  defendant,  Nehemiah 
Rogers,  the  executor,  when  he  was  examined 
as  a  witness.  He  had,  therefore,  a  direct  in- 
325*]  terest  in  reducing  *the  debt  which  N. 
Rogers  was  to  retain  for  his  debt,  and  to  in- 
crease the  fund  in  the  hands  of  the  executor. 
His  deposition  must,  therefore,  be  suppressed. 

James  G.  King  was  a  competent  witness  in 
relation  to  the  English  creditors  having  ac- 
cepted the  terms  of  the  assignment  and  dis- 
charged the  junior  members  of  the  firm,  as  in 
testifying  in  support  of  their  claims  to  come 
in  as  specialty  creditors  under  the  covenant  he 
was  testifying  against  his  interest.  But  as  his 
wife  is  interested  in  reducing  the  claim  of  N. 
Rogers,  he  cannot  be  a  witness  as  to  any  mat- 
ter which  is  for  her  benefit,  although  he  has 
no  personal  interest  in  the  estate  of  Ruf  us  King. 
He  has  also  an  interest  against  Rogers,  as  one 
of  the  former  firm  of  King  &  Gracie,  of  Liver- 
pool. So  much  of  his  testimony,  therefore,  as 
relates  to  moneys  supposed  to  have  been  re- 
ceived under  the  Spanish  claim,  or  the  freight 
of  the  ship  America,  by  N.  Rogers,  or  any 
member  of  the  firm  of  Nehemiah  Rogers  & 
Sons,  must  be  suppressed. 

In  relation  to  the  freight  claim  received  by 
8.  Rogers,  I  see  nothing  at  present  to  charge 
N.  Rogers  with  it,  or  the  firm  with  which  he 
was  once  connected.  It  appears  to  have  been 
received  by  Samuel  Rogers  as  an  individual. 
But  if  the  firm  was  in  any  way  benefited  by 
that  money,  it  ought  to  go  to  reduce  the  claim 
of  N.  Rogers,  to  retain,  beyond  the  amount  of 
the  time  and  expenditures  necessary  for  the  col-  I 
lection  of  the  money.  A.  Gracie  was  insolv- ' 
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ent,  and  had  no  right  to  give  away  his  prop- 
erty to  the  injury  of  his  creditors.  I  shall, 
therefore,  permit  the  master  to  take  further 
testimony  in  relation  to  that  money,  and  to  re- 
duce the  claim  of  N.  Rogers  accordingly,  if  it 
shall  appear  that  he  should  be  charged  with  it 
either  on  the  ground  that  he  or  his  firm  re- 
ceived it,  or  that  he  could  have  legally  collect- 
ed it  of  Samuel  Rogers,  in  his  character  of  ex- 
ecutor of  Archibald  Gracie. 

From  the  decree  of  the  CJumcettor,  Hosack's 
Executors  and  Alexander  Baring,  Francisco 
De  Zavala  and  others,  appealed  to  this  court. 

*  Points  submitted  and  arguedon  thepart  [*326 
of  Hosack's  Executors. 

1.  Nehemiah  Rogers,  as  executor,  must  be 
decreed  to  account  for  all  the  assets  of  his  tes- 
tator, A.  Gracie,  according  to  a  legal  course  of 
administration,  as  the  law  was,  prior  to  1830. 

2.  The  assignment  and  release  of  Apr.  27, 
1824,  did  not  change  the  original  indebtedness 
of  A.  Gracie,  whether  consisting  of  judgment, 
bonds  or  parol  contracts.  See  opinion  of  Judge 
Cowen  and  Senator  Dickinson,  in  this  cause, 
18  Wend.,  336,  347. 

3.  The  judgment  of  A.  Hosack  is  entitled  to 
priority  over  the  demand  of  N.  Rogers,  which 
is  upon  parol  contract. 

4.  If  the  covenant  in  the  assignment  of  Apr. 
27,  1824,  be  resorted  to  by  N.  Rogers  to  raise 
his  debt  to  the  rank  of  a  specialty,  it  is  still 
but  a  covenant  debt,  and  inferior  in  rank  to  the 
judgment  in  favor  of  A.  Hosack. 

5.  Samuel  Rogers  is  a  party  defendant  in  the 
suit,  and  interested  in  its  result.     He  has  not 
released  his  interest,  and  he  is  entitled  to  call 
upon  N.  Rogers,  to  account  for  any  money, re- 
covered from  the  estate  of  A.  Gracie  ;  and  his 
deposition  must  be  suppressed  whenever  his 
interest  appears.    Allen  v.  Blanchard,  9  Cow., 
633  ;  Evans  v.  Eaton,  1  Pet.  C.  C.,  822;  Need- 
ham  v.  Smith,  2  Vern.,  463 ;  Swift  v.  Dean,  ft 
Johns.,   523;  Stark.,   Ev.,    745;  1  Coxe,  46; 
Hardin,  50;  3  Cow.,  252. 

6.  The  transfers  to   Samuel  Rogers  by  A. 
Gracie,  can  be  sustained  only  by  being  deemed 
payments  on  the  debts  due  to  N.Rogers  &  Sons. 
They  were  made  to  a  member  of  the  creditor 
house  by  the  debtor,  and  the  amount  ought  to 
be  deducted  from  the  amount  due  to  N.  Rog- 
ers &   Sons.     If  not  so  applied,  then  Samuel 
Rogers  was  accountable  to  N.  Rogers  as  execu- 
tor for  the  sum  paid  under  the  Spanish  treaty, 
and  the  latter  should  be  charged  with  the  debt 
which  he  has  suffered  to  become  irrecoverable 
under  the  Statute  of  Limitations. 

7.  N.  Rogers,  as  executor  claiming  a  right 
of  retainer,  is  to  be  charged  with  the  receipts 
by  his  partner,  Samuel  Rogers,  from  the  estate 
of  A.  Gracie;  i.  «.,  Nov.  11,  1824,  $6,544.41, 
and  the  Spanish  claim,  say  $3,500. 

*8.  N.  Rogers  having  admitted  that  [*327 
he  has  in  his  hands  a  large  surplus  fund  be- 
longing to  the  estate  of  A.  Gracie,  beyond  any 
debt  claimed  by  him,  ought  to  be  decreed 
forthwith  to  bring  into  court  the  amount  of 
the  judgment  of  A.  Hosack,  to  abide  the  event 
of  the  suit.  Rothwell  v.  Rottiwell,  2  Sim.  &  St., 
217;  Strange  v.  Harris,  3  Bro.  C.  C.,  627; 
Blake  v.  Blake,  Sch.  &  L.,  26  ;  Tare  v.  Har- 
rison, 2  Coxe,  C.  C.,  377  ;  Mortlocke  v.  Latfie, 
2  Mer.,  491;  Cocks  v.  Nash,  9  Bing.,  341. 
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Points  submitted  and  argued  on  the  part  of  A. 
Baring  and  others,  creditors,  and  F.  de  Za- 
vala,  a  bond  creditor. 

I.  The  arrangement  contained  in  the  deed  of 
Apr.  27, 1824,  was  a  general  composition  agree- 
ment between  debtors  and  their  creditors,  and 
it  contemplated  and  is  to  be  so  construed, plac- 
ing all   creditors  on  the  principle  of  a  pay- 
ment, without  preference  and  of  ratable  pay- 
ment, upon  the  receipt  of  the  French  funds. 
Ellis,  Debtor  and  Creditor,  204;   Newl.,  Cont., 
414;    1  Story,  Eq.,  370,  378,  379 ;    Rose  v.  Lei- 
cester, 4  East,  372;  Morrice  v.  Bank  of  England, 

2  Cas.    t.    Talbot,  218 ;   Wadeson  v.  Richards, 
1  Ves.  &  B.,  103,  110  ;  McKenzie  v.  McKenzie, 
16  Ves.,  372  ;    Sadler  v.  Jackson,  15  Id.,  52  ; 
Sothmanv.  Mitchel,  13/rf.,58l.    The  covenant 
was  several  for  each  debt.    Withers  v.Bircham, 

3  Barn.  &  C.,  254;  10  C.  L.  R.,  68. 

II.  The  evident  purpose,  as  well  as  the  lan- 
guage of  the  deed,  require  its  operation  as  a 
release  of  all  antecedent  remedies,  and  as  a 
substitution  of  a  new  remedy  by  covenant.rata- 
bly  and  equally  in  behalf  of  each  creditor. 

III.  The  release  of  two  of  three  joint  debt- 
ors upon  the  consideration  of  a  new  covenant 
for  the  creditors,  was  a  discharge  in  law  of  the 
existing  remedies,  and   the  substitution  of  a 
new  remedy.     (This  can  only  be  controverted 
by  Hosack's  Executors;  all  the  other  parties  to 
the  suit  acquiesce  in  this  part  of  the  decree  of 
Apr.  22,  1840,  and  upon  them  is  conclusive.) 
Co.  Litt.,  232,  n.  1;  Rowley  v.  Stoddard,!  Johns., 
207. 

328*]  *IV.  The  death  of  A.  Gracie  took 
away  the  remedy  at  law  against  the  personal 
estate  of  A.  Gracie  upon  his  original  joint  debt, 
and  the  creditors  were  confined  to  their  reme- 
dy upon  his  several  covenant,  or  to  a  resort  to 
equity.  In  either  case  a  ratable  payment  is 
the  rule.  Hopton  v.  Dryden,  Prec.  Ch..  181; 
Ram.  Assets,  271,  8  Law  Lib. 

V.  If  the  creditors  stand  on  the  ground  of 
equality  and  ratable  payment,  the  right  of  N. 
Rogers,  as  executor,  to  retain,  is  limited  to  his 
ratable  proportion  of  the  French  funds. 

VI.  If  by  the  covenant,  N.  Rogers'  debt  was 
raised  to  the  rank  of  specialty  to  that  amount, 
then,  if  the  prior  remedies  are  unreleased,  the 
judgments  and  bonds  are  to  rank  for  their  full 
amounts,and  the  simple  con  tract  creditors  only 
for  their  ratable  amounts. 

Points  on  the  part  of  Respondents,  N.  Rogers  and 
others. 

I.  The  scope,  object,  and  manifest  inten- 
tion of  the  indenture  of  Apr.  27,  1824,  was  to 
discharge  Archibald  Gracie  from  his  original 
contracts  and  liabilities.such  as  the  judgments, 
notes,  bonds,  etc.,  and  to  take,  in  the  place  of 
the  joint  contracts  and  liabilities  of  the  part- 
ners, the  separate  individual  liability  of  Arch- 
ibald Gracie,  under  his  covenant  to  pay  out  of 
his  claims  on  the  French  Government. 

II.  That  such  was  the  intention  is  manifest 
from  the  very  instrument  itself;  from  A.  Gra- 
cie's  devesting  himself  of  all  control  over  his 
claim  on  the  English  Government;  from  the 
acceptance  by  the  creditors  of  the  dividends 
from  the  English  claims,  computed  on   the 
footing  of  the  schedule  debts;  from  the  acts  of 
the  parties  themselves;  from  the  execution  of 
the  assignment  in  1824,  down  to  the  time  of 
WEND.  25. 


filing  the  bill;  from  the  frame  of  the  bill  itself; 
the  previous  grounds  and  arguments  of  the 
counsel  for  the  judgment  ci editors,  that  A. 
Gracie  was  released  from  the  judgments  against 
A.  Gracie  &  Sons;  and  from  the  covenant  of 
A.  Gracie,  that  the  balance  of  his  schedule 
debts  (not  the  judgments)  shall  be  made  up  and 
paid  out  of  his  claims  on  the  French  Govern- 
ment. 

A  covenant  is  to  be  considered  with  the  con- 
text, Marvin  v.  Stone,  2  Cow.,  781.  Recitals  in 
a  deed  are  a  key  to  the  construction.  5  Russ., 
330. 

*Deed  construed  according  to  intent, [*329 
to  be  collected  from  the  recitals  and  provisions 
of  the  deed.  lister  v.  Garland,  1  Mont.,  471; 
2  Bac.  Abr. ,  290.  If  man  accepts  an  obligation 
for  debt  due  by  simple  contract,  this  extin- 
guishes the  contract. 

III.  If  such  was  the  intention,  A.  Gracie 
was  discharged,  of  course,  from  his  original 
liabilities  in  equity  as  well  as  at  law;  if  such 
was  not  the  intention,  he  is  discharged  at  law, 
supposing  him  to  remain  liable  in  equity.  The 
rule  is  indisputable  as  a  general  one,  that  the 
discharge  of  one  partner  or  joint  debtor  dis- 
charges the  others,  to  which  there  are  but  two 
exceptions:  one  is  where  it  was  not  the  intention 
to  discharge  him,  and  no  new  agreement  to  be 
liable.  In  that  case  he  is  discharged  at  law, 
though  not  in  equity.  The  other  exception  is 
where,  in  consenting  to  the  discharge  of  the 
other,  he  enters  into  a  new  agreement  to  pay, 
in  which  case  the  old  liability  or  contract  is 
extinguished,  but  he  is  liable  on  his  new  agree- 
ment. In  the  present  case  there  is  no  express 
agreement  to  remain  bound  on  the  original 
contracts,  and  no  implied  one  can  be  raised,  be- 
cause that  is  entirely  done  away  with  by  the 
express  agreement,  viz. :  the  covenant;  and  the 
maxim,  "expreszio  unius  est  exclusio  alterius;" 
or,  "expressumfacit  cessare  taciturn,"  applies 
with  peculiar  force,  because  the  covenant  to 
pay  when  recovered,  is  incompatible  with  a 
present  absolute  indebtedness  under  the  origi- 
nal contracts.  William  Gracie  fnd  Charles 
King,  after  their  release,  had  a  right  to  have 
the  judgments  against  them  satisfied  of  record. 
They  could  not  be  satisfied  of  record  as  to  one 
without  being  so  as  to  all.  This  would  be  an 
anomaly. 

To  the  point  that  a  release  of  one  discharges 
the  other,  see  Rowley  v.  Stoddard,  7  Johns., 
209  ;  Gow.  Part.,  202,  229,  ed.  of  1830;  Chit. 
Cont.,  p.  296,  and  cases  cited;  Consequa  v. 
Wettings,  1  Pet.,  C.  C.,  307;  Catskill  Bankv. 
Messenger,  9  Cow.,  38;  2  Saund.,  48;  Solley  v. 
Forbes,  2  Brod.  &  B.,  38;  Brown  v.  Williams,  4 
Wend.,  366;  Thomas  v.  Thompson,  2  Johns., 
471;  DeZengv.  Bailey,  9  Wend.,  336;  Milliken 
v.  Brown,  1  Rawle,  391;  Button  v.  Eyre,  6 
Taunt.,  289;  Robertson  v.  Smith,  18  Johns.,  459, 
*5th  vol.  Bac.  Abr.,  p.  702,  lays  down  [*33O 
the  rule  that  a  release  to  one  discharges  the 
other,  because  the  joint  remedy  being  one,  the 
several  is  likewise.  18  Vin.  Abr.,  tit.  Release, 
p.  352,  lays  down  the  rule  on  the  ground  of 
acknowledgment  of  satisfaction;  so  do9  Cow.; 
4  Wend,  and  Chit.  Cont.,  above  cited.  The 
following  cases  hold  that  a  discharge  of  a  debt- 
or, or  of  a  debtor  from  execution,  discharges 
the  judgment  and  debt.  6  T.  R.,  625;  Clark 
v.  Clements,  5  East,  147;  2  East,  243;  Holley  v. 
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Poucher.%  Wend..  184; 9  Cow.,  128;  Lalhrop  v. 
Briggs,  8  Id.,  171;  VanRensselaer  v.  Yates,  6 
Johns.  ,364,  was  the  case  of  a  consent  expressly 
given,  to  remain  bound,  yet  held  he  was  dis- 
charged. McLean  v.  Whiting,8  Johns., 262,  rec- 
ognizes that  the  release  of  a  defendant  from  ex- 
ecution,and  of  a  co-obligor  from  a  debt,  depend 
on  the  same  principle.  To  the  point  that  an  im- 
plied promise  can  exist  only  in  the  absence  of 
an  express  promise.Chit.  Cont.,p.  6,ed.of  1834; 
2T.  R,  104,  105;  6  Id.,  820;  7  Id.,  385,  568;  8 
East,  185;  2  Maule  &  8.,  816;  3  Chit.  C.  L.,  p. 
4;  Vanderken  y.  Vanderken,  11  Johns,,  122, 
holds  that  an  express  covenant  in  a  deed  takes 
away  all  implied  covenants. 

To  the  point  that  on  a  joint  contract  all  must 
be  sued,  see  18  Johns.,  459;  1  Chit.  PI.,  29-31, 
ed.  of  1825;  Ellis,  Debtor  and  Cr. 

IV.  If  Archibald  Gracie  was  discharged  at 
law,  though  not  in  equity,  it  is  clear,  and  in- 
deed admitted,  that  the  judgment  of  Hosack 
would  not  in  that  case  be  entitled  to  a  prefer- 
ence. 

V.  If  no  release  had  been  given  to  Charles 
King  and  William  Gracie,  and  the  original  con- 
tracts and  liabilities  therefore  unaffected  by 
any  release,  still  these  contracts  would  have 
been  extinguished  at  law,  on  the  death  of  A. 
Gracie  (he  leaving  partners  surviving),  and  Ar- 
chibald Gracie's  representative  could  not  be 
held  liable  at  law,  on  the  original  contracts  and 
liabilities,  as  they  would  have  survived  against 
the  surviving  partners.      Archibald    Gracie, 
therefore,  cannot  be  held  by  means  of  the  re- 
lease, when  he  would  not  have  been,  had  there 
33 1  *]  been  no  release.  A  release  cannot  *have 
the  effect  of  creating  or  keeping  alive  a  liabil- 
ity, when  none  such  would  have  been  created 
or  kept  alive  at  law  without  it.  The  only  rem- 
edy, therefore,  against  Archibald  Gracie's  rep- 
resentative, in  case  no  release  had  been  exe- 
cuted, would  have  been  in  equity,  and  then 
only  in  case  of  the  insolvency  of  the  surviving 
partners;  consequently  the  judgments  would 
have  no  right  of  priority,  Gow.  Part. ;  Colly. 
Part.;  Wm^Exrs.,  pp.  1071,1072;  2Saund.  PI. 
&  Ev.,  p.  25.     To  the  point  that  in  case  of  a 
joint  contract,  if  one  of  the  parties  dies  his  ex- 
ecutor is  discharged  at  law  from  all  liability, 
and  the  survivor  can  alone  besued;  1  Chit.  PL, 
p.  39,  ed.  of  1825;  1  Dunl.  Pr.,  p.  32;  Chit.  Bills, 
32,  ed.  of  1826;  5  Bac.  Abr.,  163;  1  Com.  Cont., 
327,  ed.  of  1828;  Mumford  v.  Murray,  6  Cow., 
441;  2  Johns.  Ch.,  509;  6  Id.,  249;  1  Gal.,  371, 
630;  Grant  v.  Shurter,  1  Wend.,  148.     If  joint 
judgment  be  against  two,  the  scire  facias  must 
be  against  both,  2  Dunl.  Pr.,  1089;  Salk.,  598; 
6  T.  R,  1;  Mann  v.   Quin,  1  Maule  &  S.,  242; 
Fort  v.  Oliver,  2  Archb.  Pr.,  81,  82. 

VI.  Independent  of  the  foregoing  grounds, 
the  separate  individual  covenant  of  A.  Gracie, 
was  an  extinguishment,  or,  in  the  language  of 
the  civil  law,  a  novation  of  the  joint  contracts 
of  the  firm.  The  indenture  was  an  instrument  of 
assignment,  release  and  covenant.     It  was  not 
any  one  of  them,  but  it  was  all  three.     It  was 
one  entire  instrument,  contemplating  an  entire 
new  arrangement  between  the  parties;  creating 
new  and  different  rights,  liabilities  and  rela- 
tions.   The  debtors  parted  with  all  control  over 
the  English  claims — gave  it  to  the  creditors, 
ratably,  whether  by  judgment  or  otherwise. 
The  creditors,  on  the  other  hand,  release  the 
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original  indebtedness,  substituting  in  the  place 
of  theold  joint  relations  and  liabilities,  the  new 
separate  and  individual  liability  of  A.  Gracie, 
to  pay  out  of  his  separate  individual  property, 
when  recovered  from  the  French  Government. 
Williams  v.  Hodgson,  2  Harr.  &  J.,  474.  A 
bond  given  by  one  partner  for  simple  contract 
debt,  is  by  operation  of  law,  a  release  of  the 
other  partners,  and  extinguishes  *the  [*3;JU 
debt  at  law  and  in  equity.  Tom  v.  Goodrich,  2 
Johns.,  220;  Arnold  v.  Camp,  12  Johns.,  409; 
Bac.  Abr.,  p.  290. 

VII.  The  creditors  of  A.  Gracie,  who  be- 
came parties  to  the  assignment,  took  the  in- 
strument altogether — they  could  not    accept 
part  and  reject  part.     If  they  accepted  the  as- 
signment of  the  English  claims,  they  also  ac- 
cepted the  covenant  as  to  the  French  claims; 
and  accepting  that  covenant,  must  look  to  it  as 
their  remedy,  and  are  estopped  from  looking  to 
any  remedy  inconsistent  therewith. 

VIII.  It  was  not  the  intention  of  Archibald 
Gracie  to  compound  with  his  creditors,  but 
only  by  the  covenant  to  postpone  his  liability 
and  the  time  of  payment  to  the  period  when- 
his  French  claims  should  be  bonafde  adjusted 
and  recovered,  whatever  might  be  the  sum  al- 
lowed therefor;  as  at  the  time  he  entered  into 
the  covenant  he  fully  believed  if  he  ever  recov- 
ered anything,  he  would  recover  more  than 
sufficient  to  pay  his  debts,  and  leave  a  large 
surplus  beyond. 

IX.  The  true  meaning,  construction  and  ef- 
fect of  the  covenant  is,  that  it  is  a  covenant 
with  each  particular  creditor,  to  pay  him  his 
debt  in  full,  or,  in  the  words  of  the  covenant, 
that  the  balance  of  his  debt  "shall  be  made  up 
and  paid  out  of  any  moneys  which  shall  or 
may  be  recovered "  on  account  of  the  claims 
on  the  French  Government,  and  on  which  each 
creditor  could  sue  at  law  for,  and  recover  the 
balance  of  his  debt  without  reference  to  the 
debts  of  the  other  creditors,  substituting  one 
liability  for  another,  co-extensive  with  the  for- 
mer; it  fully  appearing  by  the  proofs  that  he 
believed  he  should  recover  more  than  sufficient 
to  pay  the  balance  of  his  debt. 

Jackson  v.  Blodget,  16  Johns.,  172,  and  Jack- 
son v.  Hudson,  8  Johns.,  375,  lay  down  the 
rule  as  follows;  "  Where  a  deed  may  inure  in 
different  ways,  the  person  to  whom  it  is  made 
shall  have  his  election  which  way  to  take  it, 
and  may  take  it  in  the  way  most  favorable  to 
him."  In  other  words,  most  unfavorable  to  the 
grantor,  cite  4  Cr.  Dig.,  tit.  82,  ch.  23;  8hep. 
Touch.,  82,  83;  5  Russ.,  330;  2  Cow.,  781, 195. 
To  the  point  of  the  covenant  being  a  several 
covenant  *on  which  each  creditor  [*333 
could  sue.  See  5  Dowl.  &  R.,  106;  3  Barn.  & 
C.,  254  ;  5  Price,  529  ;  1  Saund.,  153  ;  1  Chit. 
PL,  pp.  3,  6,  and  cases  there  cited,  ed.  1825; 
Servante  v.  James,  10  Barn.  &  C.,  410;  1  Johns. 
Cas.,  319;  1  East,  407;  2  Mod.,  82;  Com.  Land. 
&  Ten.,  p.  808.  ed.  1880,  do.  456;  8 Mass.,  462: 
Ludlow  v.  McRae,  1  Wend.,  228. 

X.  All  the  creditors,  therefore,  who  became 
parties  to  the  instrument  stand,  so  far  as  the 
dignity  of  their  demand  is  concerned,  upon  the 
equal  footing  of  specialty  creditors,  for  the  full 
amount  of  the  balance  of  their  debts. 

XI.  N.   Rogers,  consequently,  as  executor, 
is,  by  the  former  decree  of  this  court,  entitled 
to  retain  to  the  amount  of  the  balance  due  him 
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as  against  the  other  creditors,  all  being  of  the 
same  degree. 

XII.  Samuel  Rogers  is  a  competent  witness, 
and  the  objection  to  him,  if  otherwise  valid, 
is  now  too  late.   Clarkson  v.  Carter,  3  Cow.,  84. 
To  the  point  that  one  partner  releasing  his  in- 
terest to  his  copartner,  is  a  competent  witness 
for  the  latter.    Heath  v.  Hale,  4  Taunt.,  326. 
Also  to  the  point  that  a  creditor  releasing  his 
interest  is  competent  to  increase  the  fund,  and 
that  an  assignment  of  a  debt  may  be  as  well 
by  parol  as  by  deed.    7  Cow.,  266.    Where  ob- 
jection to  witness  arises  from  his  answer  on 
the  voir  dire,  it  may  likewise  be  removed  on 
the  voir  dire.     Phil.   Ev.,  96  ;  1  Dal.,  272;  1 
Mass.,  219;  Peake,  Ev.,  186;  10  Mod.,  193  ;  3 
Day,  214;  15  East,  57;  Stallv.  Bk.,  18  Wend., 
473,  489. 

XIII.  The  English  creditors  having   neg- 
lected to  execute  the  articles  of  Apr.  27,  1824, 
cannot  claim  the  benefit  of  the  covenant  con- 
tained in  them,  and  their  debts  are  barred  by 
the  Statute  of  Limitations. 

XIV.  The  special  promise  made  by  A.  Gra- 
cie,  to  pay  the  debt  of  N.  Rogers  out  of  the 
first  moneys  from  any  source  that  he  could  ever 
command,  was  a  valid  and  binding  engagement. 

Lastly.  If  the  covenant  of  A.  Gracie  was  to 
pay  his  debts  only  to  the  extent  of  the  moneys 
he  might  recover  from  France,  still  Nehemiah 
Rogers  would'  be  entitled  to  retain  to  the  full 
334*]  *amount  of  his  claim,  if  it  did  not  ex- 
ceed the  whole  amount  of  the  French  recovery. 

The  case  was  argued  in  this  court  by, 

Messrs.  J.  Blunt  and  S.  Stevens,  for  Ho 
sack's  Executors. 

Mr.  D.  Lord,  Jr.,  for  A.  Baring  and 
others. 

Messrs.  A.  D.  Rogers  and  D,  B.  Ogden, 
for  the  respondent. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Chief  Justice  Nelson.  From  a  review  of 
the  history  of  this  case,  it  is  apparent  that  the 
former  decree  anticipated  and  attempted  to 
settle  principles  of  law  not  involved  in  the 
appeal;  and  which  had  been  expressly  re- 
served by  the  Chancellor  for  the  final  hearing. 
The  simple  point,  both  before  him  and  the 
Vice- Chancellor,  and  upon  which  they  were  re- 
quired to  pass  and  did  pass  was,  as  to  the  tem- 
porary custody  and  safe-keeping  of  the  fund; 
whether  the  executor  or  the  clerk  of  the  court 
should  have  its  custody,  pending  the  contro- 
versy, and  until  a  final  distribution.  It  was 
one  comparatively  unimportant,  as  it  had  no 
controlling  or  binding  effect  upon  the  merits, 
and  was  directed  solely  to  the  preservation 
of  the  fund  for  the  common  benefit  of  all  par- 
ties concerned.  The  cause  was  scarcely  at  issue 
on  the  pleadings  at  the  time;  and  no  proofs 
had  been  taken  on  either  side;  it  was  not, there- 
fore, in  a  state  of  preparation,  which  the  course 
of  proceedings  in  the  Court  of  Chancery  al- 
lowed the  parties  before  a  final  hearing,  or 
which  would  enable  the  court  to  act  under- 
standingly  upon  the  subject-matter.  It  was 
not  only  not  matured  for  final  adjustment  here 
but,  as  respects  the  merits,  can  scarely  be  said 
to  have  been  begun ;  nor  was  the  case  presented 
to  the  court  in  that  aspect;  nor  could  either  party 
have  anticipated  any  decision  thereon. 
WEND.  25. 


It  is  true  the  Chancellor,  in  assigning  reasons 
for  the  exercise  of  his  discretion,  as  to  the 
proper  custody  of  the  fund  pending  the  litiga- 
tion, looked  to  the  probable  amount  that  might 
ultimately  belong  to  the  executor.and  expressed 
his  impression  as  to  the  true  construction  of 
the  composition  *deed,  allowing  him  to  [*335 
retain,  for  the  time  being,  that  amount.  This 
court  taking  a  different  preliminary  view  of 
the  matter,  and  believing  the  funds  safe  in  his 
hand,  came  to  the  conclusion  that  the  executor 
should  continue  in  the  custody  of  the  whole. 
The  true  construction  of  the  composition  deed 
was  not  the  point  for  decision  before  either 
court.  It  was  glanced  at  in  advance,  among 
many  other  matters  proper  to  influence  the  dis- 
cretion of  the  court  upon  this  preliminary  ques- 
tion ;  but  for  no  other  purpose.  Accordingly, 
we  find  it  was  not  carried  into  the  order  of  the 
Chancellor  appealed  from, which  is  confined  to 
the  simple  point  brought  before  him,  namely, 
the  proper  custody  of  the  fund  pending  the 
litigation. 

The  case  has  since  progressed  to  a  final  hear- 
ing; and  the  decree  of  the  Chancellor,  after 
pleadings  and  proofs,  is  now  before  us  on  the 
merits  for  review.  I  shall  examine  it,  unem- 
barrassed by  any  authoritative  force  of  the 
former  order  of  this  court,  beyond  the  point 
then  legitimately  presented;  further  than  this 
the  parties  are  not  bound,  and  we  should  be 
wanting  in  duty  to  decline  a  full  examination 
of  the  whole  matter.  No  doctrine  is  more  fa- 
miliar, than  that  a  judgment  or  decree  can  be 
final  only  for  its  own  proper  purpose  and  ob- 
ject, with  strict  reference  to  the  subject-matter 
of  the  suit,  and  upon  the  point  thereby  put  in 
issue  and  directly  determined.  Phil.  Ev.,  334, 
358,  and  Cowen  &  H.  Notes,  pt.  2,  n.  593.  The 
effect  of  the  former  decree,  therefore,  does  not 
depend  upon  what  it  may  purport  to  decide; 
we  must  look  to  the  subject-matter  of  the  ap- 
peal upon  which  it  is  founded,  the  point  or 
points  there  involved,  and  thus  ascertain  the 
true  question  presented  for  adjudication,  and 
give  it  effect  accordingly. 

As  to  the  merits.  In  the  view  I  have  taken 
of  the  case,  it  will  be  unimportant  to  examine 
the  question  whether  the  release  of  the  junior 
members  of  the  firm  of  A.  Gracie  &  Sons,  by 
the  creditors,  operated  as  a  technical  discharge 
of  their  original  demands;  for,  looking  at  the 
whole  instrument,  I  am  entirely  satisfied,  upon 
a  fair  interpretation,  it  was  the  meaning  of  all 
parties  that  A.  Gracie  should  be  personally  li- 
able no  further  than  to  collect  and  apply  the 
French  funds.  It  is  a  composition  deed  with 
a  bankrupt  mercantile  house,  *and  the  [*336 
avowed  object  of  the  arrangement  was  to  sur- 
render its  assets  to  the  creditors,  and  be  dis- 
charged. It  refers  to  a  schedule  of  the  debts, 
and  recites  that  the  house  were  unable  to  pay 
them,  but  were  willing  to  provide  for  the  se- 
curity and  payment  in  the  manner  thereinafter 
mentioned.  It  then  provides  for  the  assign- 
ment of  the  English  fund  to  trustees  for  the 
benefit  of  the  creditors,  and  for  an  absolute 
release  of  the  two  junior  members.  Then  fol- 
lows the  covenant  in  question  of  the  other 
member,  by  which  he  agrees,  in  case  of  any 
deficiency  in  the  assigned  fund  to  satisfy  the 
debts,  that  it  should  be  made  up  out  of  any 
moneys  he  shall  recover  from  the  French  Gov- 
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mi  mciii;  and  that  such  deficiency  shall  be 
paid  when  and  as  soon  as  such  moneys  shall 
be  received. 

We  thus  perceive  that  the  "manner  of  secu- 
rity and  payment"  referred  to  by  the  parties, 
is  afterwards  particularly  pointed  out  in  the 
instrument;  that  is,  by  the  assignment  of  the 
English  fund,  and  the  application  of  the  French 
to  any  deficiency.  Each  creditor,  under  his 
hand  and  seal,  has  agreed  to  this  mode  of  pay- 
ment, and  it  is  not  denied  but  the  obligation  is 
binding.  The  house  say  to  their  creditors, 
"We  are  at  present  unable  to  pay,  but  we  are 
•willing  to  provide  for  the  payment  in  a  certain 
way,  and  upon  certain  conditions."  The  cred- 
itors agree,  and  the  arrangement  is  entered  into 
accordingly.  After  this,  with  what  propriety 
can  they  claim  anything  more?  It  is  said  the 
senior  member  (A.  Grade)  is  not  discharged, 
by  reason  of  his  covenant.  But  how  far  did 
he  make  himself  personally  liable  thereby? 
Certainly,  not  for  the  debts  of  the  house.  The 
language  of  the  covenant  imports  no  such  ob- 
ligation, but  the  contrary.  He  agrees  to  pay 
the  deficiency  out  of  his  claims  upon  the  French 
Government,  when  and  as  soon  as  they  shall 
be  received.  The  obligation  is  expressly  limited 
to  this  fund,  and  the  claim  upon  him  for  that 
postponed,  in  terms,  until  he  can  obtain  it. 
Until  then,  it  is  conceded,  he  is  not  bound  for 
anything;  and  it  is  equally  certain  that  on  the 
happening  of  the  event,  the  liability  is  limited 
to  its  faithful  application. 

Looking,  therefore,  at  the  composition  deed, 
and  gathering  the  meaning  from  a  consider- 
337*]  ation  of  all  its  parts,  it  seems  to  *me 
clear  that  it  was  intended  to  embrace  a  full  and 
final  arrangement  of  all  the  debts  of  the  house, 
upon  an  observance  of  the  conditions  of  which 
it  was  to  be  wholly  exonerated  from  the  debts. 

Another  view  may  be  taken,  more  technical, 
but  to  my  mind  equally  conclusive.  The  in- 
strument is  drawn  with  professional  skill  and, 
it  is  to  be  presumed,  with  a  perfect  knowledge 
of  the  law.  Now,  no  principle  could  have 
been  more  familiar  to  the  draftsman,  than  that 
a  release  of  the  two  junior  members  of  the 
house  would  discharge  the  third;  but  it  was 
competent  to  prevent  this  by  an  express  clause. 
With  this  view  the  covenant  of  Archibald 
Gracie  is  annexed,  and  to  this  extent  the  oper- 
ation of  the  rule  is  qualified,  not  by  saving  the 
original  liability,  for  it  contains  no  given  stip- 
ulation ;  it  simply  binds  him  to  a  specified  duty, 
namely:  the  application  of  the  French  fund. 
That  ia  the  whole  extent  of  the  qualification. 

Then,  as  to  the  application  of  the  fund;  as- 
suming the  view  I  have  taken  of  the  covenant 
to  be  correct,  it  is  clear  it  amounts,  in  legal 
effect,  to  a  specific  appropriation.  The  cred- 
itors have  no  longer  any  general  demand  against 
their  debtors;  that  they  have  waived  or  re- 
leased in  consideration  of  assets  actually  as- 
signed, and  the  further  right,  in  case  of  defi- 
ciency, to  the  benefit  of  the  French  fund.  The 
latter  constitutes  a  part  of  the  consideration 
for  giving  up  the  general  indebtedness;  the 
right  is  to  the  fund,  as  the  personal  liability 
exists  only  in  respect  to  it.  And  then,  whether 
we  regard  the  terms  of  the  covenant  in  the  con- 
nection found,  or  the  equitable  rights  of  the 
creditors  where  no  preference  is  given,  the  dis- 
tribution, in  case  of  inadequacy  to  full  pay- 
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mcnt,  should  be  pro  rata.  Indeed,  this  is  con- 
ceded in  one  of  the  opinions  delivered  when 
the  case  was  formerly  here,  provided  it  was 
determined  that  the  remedy  of  the  creditors 
stood  upon  the  composition  deed;  in  other 
words,  upon  the  covenant. 

I  am  of  opinion,  therefore,  that  N.  Rogers 
is  not  entitled  to  any  preference  in  payment  of 
his  debt  out  of  the  avails  of  this  fund  over  any 
others  of  theschedule  creditors;  but  that  it  must 
be  distributed  pro  rata  among  the  whole  of 
them.  I  am  the  more  confirmed  in  this  con- 
clusion for  the  reason.  *lhat  if  the  [*338 
creditors  should  be  held  to  stand  upon  their 
original  demands,  independently  of  the  com- 
position deed,  it  inevitably  follows,  that  this 
fund  must  be  brought  into  the  general  assets 
of  the  estate,  must  be  marshaled  by  the  exec- 
utor, and  the  debts  paid  according  to  their  dig- 
nity. Judgment  and  specialty  creditors  would 
take  preference  over  those  of  simple  contract. 
There  is  no  middle  ground.  The  distribution 
must  be  an  equitable  one  on  the  covenant,  or 
a  legal  one  in  due  course  of  administration; 
pro  rata,  or  according  to  the  dignity  of  the 
debts.  The  latter  rule  would  disappoint  the 
just  expectations  of  the  specialty  and  simple 
i  contract  creditors,  as  it  cannot  be  doubted, 
1  when  they  entered  into  the  arrangement,  they 
supposed  all  were  coming  in  on  an  equal  foot- 
ing. They  were  so  placed  in  terms  in  respect 
to  the  fund  assigned,  and  no  reason  for  a  dis- 
tinction exists  as  to  the  other,  which  was  in- 
tended to  make  up  any  deficiency. 

Independently  of  the  covenant,  the  executor 
himself  falls  within  the  class  of  deferred  cred- 
itors, and  could  not  exercise  his  common  law 
right  of  retainer  until  all  debts  of  a  higher 
dignity  were  paid.  Were  we  to  adopt  the  con- 
struction contended  for  by  his  counsel,  this 
would  be  the  necessary  result,  as  to  him;  it  is 
only  by  taking  this  fund  out  of  the  general  as- 
sets, and  distributing  it  under  the  composition 
deed,  that  he  is  placed  upon  an  equality. 

This  disposes  of  all  the  questions  directly 
brought  up  on  the  appeal,  except  as  to  the 
competency  of  Samuel  Rogers  as  a  witness; 
and  as  to  that,  whether  the  court  below  was 
right  or  not,  in  the  ground  upon  which  the  de- 
cision was  placed,  the  result  I  think  correct. 
After  the  release  I  do  not  see  how  he  can  be 
interested.  It  is  indifferent  to  him  whether  the 
fund  he  has  received  from  Gracie  be  applied 
in  abatement  of  N.  Rogers'  claim  against  the 
estate  or  not.  He  loses  nothing  in  that  event. 
If  Nehemiah  Rogers  had  not  released,  he  might 
have  recovered  over  against  the  witness  to  the 
amount  of  the  sum  thus  abated  by  payment, 
which  would  have  made  him  interested,  but 
the  release  discharged  him  from  any  such  lia- 
bility. If  the  moneys  he  received  should  be 
applied  to  the  debt  due  N.  Rogers,  by  the  court 
below,  the  amount  would  come  out  of  N. 
Rogers,  and  not  the  witness.  *Neither  f*339 
can  the  point  be  very  material,  as  the  Chancel- 
lor took  no  final  action  upon  the  evidence,  but 
referred  the  subject  to  a  master,  to  take  further 
testimony. 

There  are  some  other  assets  besides  the  French 
fund,  which  it  may  be  material  to  notice.  The 
insurance  company  moneys  constitute,  I  be- 
lieve, the  greater  part.  As  these  moneys  did 
not  arise  out  of  any  portion  of  the  French 
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claims,  they  are  independent  of  the  covenant, 
and  are  to  be  deemed  general  assets,  to  be  dis- 
posed of  in  the  course  of  distribution  at  law. 
The  amount  of  this  fund  will  be  ascertained 
by  the  master,  to  whom  the  court  below  made 
&  reference,  as  well  as  the  amount  and  nature 
of  the  debts  to  which  it  is  applicable. 

As  all  the  debts  of  the  schedule  creditors, 
according  to  my  view  of  the  case,  were  com- 
pounded and  discharged,  by  the  composition 
deed,  none  of  these  can  participate  in  the  gen- 
eral assets,  unless  a  subsequent  revival  of  the 
•debts  can  be  shown.  There  may  be  other  cred- 
itors; if  not.  the  Cliancellor  will  distribute  it  to 
the  proper  representatives.  All  these  are  ques- 
tions which  will  depend  upon  the  testimony 
to  be  taken  before  the  master,  and  should  not 
now  be  anticipated. 

For  these  reasons  I  shall  vote  for  a  reversal 
of  the  decree,  with  a  view  to  declare  &pro  rata 
distribution  of  the  French  fund  among  the 
schedule  creditors. 

By  Cowen,  J.  The  articles  of  Apr.  27, 
1824,  provided  for  three  objects:  first,  the  dis- 
tribution of  the  British  funds  pro  rata  among 
the  creditors,  by  means  of  a  trust ;  secondly, 
the  two  young  men,  but  not  Archibald  Gracie, 
were  expressly  released  ;  and  thirdly.  Arch. 
Oracle  alone  covenanted  to  make  up  and  pay 
the  deficiency  out  of  any  moneys  which  he 
might  obtain  from  the  French  fund.  The  debts 
secured  were  each  mentioned  in  a  schedule  an- 
nexed to  the  articles,  in  which  Hosack's  debt 
is  set  down  as  already  in  judgment.  Part  pay- 
ment was  made  from  the  British  fund  during 
Archibald  Grade's  lifetime.  He  then  died, 
leaving  Nehemiah  Rogers  his  executor,  be- 
tween whom  and  the  creditors  of  A.  Gracie  a 
question  is  presented  on  the  extent  to  which 
the  executor  shall  be  allowed  to  retain.  This 
is  a  mere  question  of  preference,  and  depends 
34O*]  on  the  *legal  effect  of  the  articles.  If 
A.  Gracie  was  not  released  by  them,  Hosack's 
Executors  and  other  judgment  creditors  are 
entitled  to  be  first  paid  ;  then  specialty  credit- 
ors, if  any  there  be,  then  simple  contract 
creditors,  among  whom  are  Neherniah  Rogers 
and  the  Barings ;  and,  as  between  them,  N. 
Rogers  takes  preference.  On  the  other  hand, 
if  Archibald  Gracie  was  released,  all  the  cred- 
itors must  come  in  as  covenantees  severally,at 
least  in  respect  to  the  French  fund.  The  Clian- 
cellor considers  the  articles  as  a  simple  act  of 
novation,  operating  to  release  all  three  of  the 
debtors  from  their  original  debts,  and  renew 
ing  them  by  the  covenant  as  against  A.  Gracie 
alone.  After  hearing  the  former  argument,  no 
one,  1  believe,  thought  this  to  be  so,  at  least 
no  one  expressed  an  opinion  that  it  was  so. 
The  question  then  stood  connected  with  the 
temporary  disposition  of  the  fund;  whether  N. 
Rogers  should  hold  it,  or  pay  it  into  court. 
The  question  of  release,  I  admit,  was  not  es- 
sential; but  it  had  a  material  bearing,  and  was 
fully  argued  and  considered.  Mr.  Rogers  him- 
self contended  that  A.  Gracie  was  not  released. 
Mr.  Blunt  finally  agreed  that  he  was  not  re- 
leased. None  but  the  counsel  of  the  Barings 
stood  out.  Senator  Dickinson  and  myself  clear- 
ly agreed  with  Mr.  Rogers,  and  so  expressed 
ourselves.  Since  that  time  a  different  ground 
has,  it  seems,  been  taken  by  Mr.  Rogers  in  the 
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court  below,  and  the  learned  Chancellor  has 
adopted  it.  The  court,  therefore,  will  excuse 
my  bestowing  some  attention  on  the  question. 
I  have  not  been  able  to  follow  Mr.  Rogers  in 
his  change.  But  the  power  to  qualify  a  re- 
lease of  this  description  being  conceded  by  the 
Chief  Justice,  as  I  think  it  must  be  by  the  other 
members  of  the  court,  the  point  of  law  is  in  a 
fair  way  of  being  settled.  For  one,  I  feel  lit- 
tle anxiety  as  to  its  application  in  the  particu- 
lar case  before  us  ;  and  although  I  have  felt  no 
doubt  on  this  head,  I  am  not  surprised  that 
others  should  differ  from  me,  on  what  is  a 
question  of  construction  upon  the  words  of  a 
written  instrument.  That  A.  Gracie  was  re- 
leased in  terms,  is  not  pretended  ;  and  that  he 
and  all  the  other  parties  intended  he  should 
not  be  released,  has  been,  to  my  mind,  equally 
clear.  The  young  men  alone  are  mentioned, 
and  discharged  in  the  most  formal  words:  The 
*creditors  remise,  release  and  forever  [*341 
discharge  William  Gracie  and  Charles  King 
from  all  demands.  So  far  from  any  words 
looking  to  a  discharge  of  their  father  from  the 
same  demands,  or  any  demands,  they  are  not 
even  content  with  retaining  his  general  liabil- 
ity ;  but  they  exact,  over  and  above,  a  special 
covenant  from  him  that  he  will  make  up  any 
deficiency  in  the  British  fund  out  of  what  he 
may  obtain  from  France  He,  himself,  puts 
his  hand  and  seal  to  a  paper,  which  thus  omits 
to  release  him.  If  he  or  anybody  else  intend- 
ed that  he  should  be  released,  the  method  was 
obvious.  It  was  only  to  insert  his  name  ;  on 
the  other  hand,  he  and  others  withholding  that 
name,  and  inserting  those  of  his  sons,  leaves 
it  impossible  for  me  to  look  at  the  articles  and 
deny  that  all  parties  intended  he  should  stand 
liable  generally  and  personally,  the  same  as  be- 
fore their  execution  ;  that  all  parties  intended 
to  discharge  the  young  men,  and  them  alone. 
But  it  is  supposed  that  the  inference  of  such 
an  intent  is  rebutted  by  the  covenant  to  appro- 
priate the  French  fund.  To  my  mind,  it  is 
evident  that  this  was  intended  only  as  an  ad- 
ditional collateral  security.  It  was  intended 
to  be  a  pledge  of  so  much  to  secure  the  debts 
for  which  he  studiously  remained  liable. 
Surely  we  are  not  to  be  told  that  a  pledge  or 
other  collateral  security  shall  operate  to  release 
a  debt.  The  covenant  is  no  more  ;  nay,  it  is 
not  so  much  as  a  mortgage  would  have  been, 
with  condition  to  pay  the  balance  ;  or  the  as- 
signment of  a  chose  in  action  with  the  like  con- 
dition. This  covenant  came  short  of  either;  it 
did  not  even  amount  to  an  assignment  creating 
a  specific  lien  ;  and  for  this,  also,  the  counsel 
of  Mr.  Rogers  successfully  contended  when 
the  case  was  here  before.  That  covenant  of 
itself,  therefore,  had  not  the  least  effect  as  a 
discharge  even  of  the  simple  contract  debts ; 
for  though  the  taking  a  specialty  generally, 
for  such  claims,  it  being  security  of  a  higher 
degree,  would  have  operated  as  an  extinguish- 
ment, yet  that  will  not  be  so  where  it  is  intend- 
ed as  a  collateral  security.  This  was  the  very 
point  decided  in  Day  v.  Leal,  14  Johns. ,  404. 
That  a  covenant,  to  pay  a  judgment  should 
operate  as  a  release,  no  one  would  pretend.  It. 
is  inferior  in  degree.  The  covenant  of  A 
*Gracie,  therefore,  in  itself,  would  not[*342 
affect  the  original  debts  one  way  or  the  other. 
Nor  can  I  bring  my  mind  to  regard  the 
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covenant  as  any  argument  against  the  obvious 
intent  that  A.  Oracle  should  not  be  released. 
To  warrant  such  an  inference,  there  must  be 
something  incompatible  in  it  with  the  original 
liability.  It  was  the  most  natural  thing  in  the 
world,  that,  in  addition  to  the  personal  securi- 
ty of  a  mere  bankrupt,  the  creditors  should  be 
anxious  to  throw  what  additional  guard  they 
could  around  any  specific  fund,  which  looked 
like  a  resource  for  payment. 

We  are  thus  brought  back  to  the  effect  of 
the  simple  releasing  clause.  To  my  mind,  it 
must  stand  or  fall  by  itself  ;  and  certainly  it  is 
not  rendered  more  broadly  operative  than  if 
the  covenant  to  pay  out  of  the  French  fund 
had  never  been  inserted.  It  comes  to  a  joint 
debt  of  three  persons,  and  a  release  of  two 
only.  Many  cases  were  quoted  on  the  argu- 
ment to  prove,  what  no  one  ever  disputed  since 
the  days  of  Littleton,  that  such  a  release  would 
be,  in  ordinary  legal  effect,  a  discharge  of  the 
third  debtor.  I  speak  of  a  general,  direct  and 
unqualified  release,  under  seal.  Further  than 
this  the  authorities  do  not  go  ;  and  when  we  get 
beyond  such  a  release,  they  are  all  the  other 
way.  They  all  agree  that  a  creditor  may  re- 
lease one  of  his  several  joint  debtors,  without 
discharging  the  other  ;  and  there  are  a  num- 
ber of  cases  where  this  has  been  allowed,  even 
without  the  consent  or  knowledge  of  the  other. 
The  leading  English  case  is  Solly  v.  Forbes,  2 
Brod.  &  B.,  38  ;  4  Moore,  448.  There  the  cred- 
itor executed  a  technical  release  to  one  of  two 
joint  debtors  ;  but  the  release  added  a  proviso 
that  it  should  not  operate  so  as  to  discharge 
the  other  ;  and  its  legal  effect  was  held  to  be 
narrowed  accordingly.  Ld.  Ch.  J.  Dallas  said, 
of  the  intention  of  the  parties  no  doubt  could 
be  entertained,  and  so  to  construe  the  release 
as  to  make  it  a  discharge  of  both,  would  make 
it  operate  not  to  effectuate,  but  to  defeat  the 
intent  of  the  parties. 

The  question  came  before  Chancellor  Kent, 
in  Kirby  v.  Taylor,  6  Johns.  Ch.,  242.  Four 
persons  were  bound  in  one  bond,  viz.:  Dun- 
lap,  Thompson,  Turner  and  Taylor.  They 
343*]  *were  bound  to  Maria  Kirby.  The 
first  three  were  her  guardians,  and  they,  to- 
gether with  Taylor  as  their  surety,  became 
jointly  and  severally  bound  for  the  faithful 
performance  of  all  three  as  guardians,  at  least 
so  far  as  they  might  act  jointly  in  their  office. 
Maria  came  of  age,  and  released  Thompson, 
one  of  her  guardians,  reciting  that  she  had  set- 
tled with  him  ;  but  added  a  proviso  that  the 
release  should  not  discharge  Turner.  On  a 
bill  filed  against  all  the  guardians,  Taylor,  the 
surety,  pleaded  the  release,  insisting  that  it 
being  to  one  of  four  joint  debtors  it  discharged 
all.  Chancellor  Kent  held  not ;  and  that  it 
discharged  Thompson  only. 

I  am  aware  that  this  case  afterwards  came 
before  Chancellor  Sanford,  and  went  off  upon 
another  point.  Hopk.  Ch.,  809,  388,  334  ;  but 
his  view  of  the  case  detracted  nothing  from 
the  force  of  Chancellor  Kent's  reasoning.  The 
latter  said:  "The  rule  of  law  is,  that  if  two 
persons  be  bound  jointly  and  severally  in  an 
obligation,  and  the  obligee  releases  one  of 
them,  both  are  discharged,  and  may  plead  the 
release  in  bar  ;  for  every  man's  deed  shall  be 
taken  most  strongly  against  himself.  But 
equity  will  not  give  a  release  an  operation  be- 
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yond  the  intent  of  the  parties  and  the  justice 
of  the  case.  It  is  common  in  equity  to  restrain 
a  general  release  to  what  was  under  consider- 
ation at  the  time  of  giving  it.  A  release  is  to 
be  construed  according  to  the  intent  and  ob- 
ject of  it,  and  that  intent  will  control  and  limit 
its  operation." 

In  Cocks  v.  Nash,  9  Bing.,  341,  the  question 
was  again  raised  and  noticed  incidentally  in 
the  English  C.  P.,  A.  D.  1882.  Two  persons 
being  jointly  bound  in  a  bond,  the  obligee  re- 
leased one  of  them  under  seal,  the  other  being 
present  and  agreeing  by  parol  that  it  should 
not  operate  to  release  him.  The  court  held 
that  the  agreement  being  by  parol  would  not 
qualify  the  release.  This,  however,  was  merely 
because  it  was  by  parol.  They  agreed  that  if 
evidence  of  an  intent  to  qualify  it  could  be  de- 
rived from  the  paper  itself,  it  would  not  dis- 
charge the  other.  Tindal,  Ch.  J.,  distinguished 
the  case  from  Solly  v.  Forbes,  saying  the  effect 
of  the  deed  was  there  collectible  from  the  in- 
strument itself.  Gaselee,  «/.,  said,  in  all  the 
cases  the  court  has  extracted  the  meaning  of 
the  parties  from  the  deed  itself.  Bosanquet.J., 
*said  the  release  operated  as  a  discharge[*344 
of  the  other  debtor,  unless  something  was 
shown  to  alter  its  effect,  and  that  a  deed  of  re- 
lease may  be  explained  by  recital  or  other  mat- 
ter contained  in  the  same  deed.  The  case 
turned,  however,  merely  on  the  rule  of  evi- 
dence,that  the  effect  of  a  written  contract  can- 
not be  changed  by  any  oral  agreement  of  the 
parties  at  the  time.  Had  the  other  debtor  been 
a  party  to  the  release,  as  A.  Gracie  was  here, 
the  intent  still  to  bold  him  being  manifest,  there 
can  be  no  doubt  that  the  decision  would  have 
been  the  other  way.  The  rule  held  by  Chan- 
cellor Kent  and  the  English  cases  was  also  de- 
clared and  acted  upon  by  Marshall,  Ch.  J.,  in 
Oarnett  v.  Macon,  6  Call.,  808,  340 ;  8.  C.,  2 
Brock.,  185.  In  B'k.  v.  Messenger,  9  Cow.,  38, 
Savage.  Ch.  J.,  said:  "A  technical  release  to 
one  is  a  bar  as  to  all  others,  because  it  is  an  ad- 
mission by  the  creditor  that  the  debt  is  paid.  " 
The  Supreme  Court  of  N.  J.  in  Crane's  Adms. 
v.  Ailing,  3  Green,  425,  426,  adopt  this  reason; 
and  infer  that  the  release  there  in  question 
could  not  have  that  effect,  because  it  expressly 
admitted  a  part  to  remain  due. 

I  have  now  shown  that,  both  at  law  and  in 
equity,  one  rule  at  least  is  clear,  viz.  :  that 
where, on  releasing  one  joint  debtor,  it  appears, 
either  in  express  words,  or  by  necessary  infer- 
ence from  the  nature  of  the  transaction,  that 
the  release  was  not  intended  to  discharge  the 
other,  he  cannot  avail  himself  of  it.  I  speak  of 
a  case  where  the  fact  is  apparent  on  the  face  of 
the  paper. 

I  am  strongly  inclined  to  think,  that  in 
equity  (and  we  are  now  sitting  on  the  equity 
side),  the  common  law  rule  that  a  discharge  of 
one  joint  debtor  shall  operate  to  discharge  an- 
other, does  not  prevail  at  all;  that  barely  omit- 
ting the  name  of  the  other,  is  there  to  be  re- 
ceived as  sufficient  evidence  of  an  intent  that 
he  should  not  be  discharged.  I  understand  the 
decision  of  Chancellor  Kent,  in  Kirby  v.  Taylor, 
to  be.that  when  you  discharge  one  of  two  joint 
debtors,  you  shall  be  understood  to  mean  what 
you  say,  and  no  more  than  what  you  say, 
though  the  construction  would  be  more  severe 
against  you  at  law.  The  decision  is  so  under- 
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stood  by  eminent  jurists  in  the  neighboring 
345*]  States.  The  *question  was  incidentally 
considered  by  the  Supreme  Court  of  Pennsyl- 
vania, in  Milliken  v.  Brown,  1  Rawle,  401.  In 
that  case,  Mr.  J.  Tod  said:  "I  would  be  almost 
ready  to  say  it  would  be  against  all  equity.that 
a  party  sho'uld  be  thus  entrapped  by  his  igno- 
rance and  by  the  formality  of  a  seal  into  the 
loss  of  two  thirds  of  his  debt."  And  he  states 
the  rule  of  Chancellor  Kent  to  be,  that  a  release 
under  seal  given  to  one  joint  obligor,  should 
discharge  him  only,  and  not  the  rest."  The 
same  rule  was  also  cited  and  approved  by  Gib 
son,  Ch.  J.,  in  M'Lenachan  v.  Com.,  1  Rawle, 
361.  He  said:  "At  law,  the  release  of  one  joint 
and  several  obligor  undoubtedly  discharges 
all;  but  equity  restrains  all  general  and  sweep- 
ing expressions  which  are  inconsistent  with  the 
actual  intention.  In  Claggett  v.  Salmon,  5  Gill. 
&  J.,  314,  350,  351,  the  Supreme  Court  of  Ap- 
peals of  Md. ,  also  stated  and  approved  of  the 
rule.  They  stated  it  to  be,  that  where  two  or 
more  persons  are  jointly  and  severally  bound 
in  one  obligation,  a  release  of  one  obligor  en- 
tirely discharges  the  rest  at  law;  but  not  strict- 
ly so  in  equity;  for  equity  will  not  extend  the 
operation  of  a  release  beyond  the  clear  inten- 
tion of  the  parties  and  the  justice  of  the  case, 
but  will  construe  it  to  relate  to  the  particular 
matter  intended  to  be  released."  The  same  rule 
has  been  repeated  and  recognized  by  the  Su 
perior  Court  of  Georgia.  Norris  v.  Ham,R.  M. 
Charlt.,  267.  Against  the  rule  thus  stated,  I 
have  seen  no  adjudged  case,  save  that  of  Joy 
v.  Wurtz,  2  Wash.  C.  C.,  266:  and  the  dictum 
cited  on  the  argument  from  1  Pet.  C.  C.,  307. 
This  dictum  when  taken  in  its  full  extent  will 
be  found  contrary  to  all  the  authorities, both  at 
law  and  in  equity. 

On  the  whole,  I  must,  therefore,  be  allowed 
to  hold  that  whether  the  release  before  us  be 
considered  on  the  side  of  law  or  equity, the  rule 
is  clearly  against  Mr.  Rogers  on  authority, even 
supposing  his  testator  to  have  been  a  stranger 
to  the  transaction. 

I  had  also  supposed  that, even  in  this  limited 
point  of  view,  both  law  and  equity  are  in  strict 
346*]  accordance  with  what  *would  be  the 
common  sense  construction  of  such  an  instru- 
ment. 

But  while  on  the  subject  of  common  sense.I 
may  as  well  come  to  the  case  as  it  is.  The  truth 
makes  it  much  stronger  against  Rogers,  than 
any  of  the  cases  I  have  so  far  considered.  It 
makes  A.  Grade  a  party  to  this  release  and  to 
the  whole  arrangement.  He  fixed  his  hand  and 
seal  to  it.  It  is  no  longer  the  mere  ex  parte  in- 
tent of  the  creditors.  He  joins  them.  The 
words  of  the  article  are  the  words  of  both  par- 
ties. He  says:  "I  secure  a  part.  Discharge  the 
young  men.  I  consent  that  my  name  shall  be 
omitted  in  the  releasing  clause;  and  I  covenant 
that  if  I  ever  get  anything  from  France,  that 
shall  be  applied  to  discharge  the  balance."  In 
the  tribunal  of  common  sense  and  common 
honesty,  does  not  the  bare  statement  of  the 
case,  in  the  hearing  of  a  man  of  business  and 
observation,  supersede  all  argument?  What  is 
now  the  answer  of  Mr.  Rogers'  counsel?  I 
mean  his  present  counsel;  because  I  shall  short- 
ly make  an  appeal  to  his  counsel  three  years 
ago.  What  is  the  answer  of  his  counsel  now? 
It  is  this:  By  the  consent  of  A.  Gracie,  his  cred- 
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itors  refused  to  release  him  in  terms;  therefore, 
they  intended  he  should  be  released  by  opera- 
tion of  law.  By  the  express  consent  of  all  par- 
ties he  was  left  out  of  the  releasing  clause  ; 
therefore,  he  and  his  creditors  intended  he 
should  be  released.  I  have  endeavored  to  show 
that  such  a  course  of  argumentation  is  not 
known  to  the  law  ;  that  it  is  still  further  re- 
moved from  equity,  and  that  in  the  tribunal  of 
common  sense  it  was  never  heard  of. 

It  was  on  this  view  of  the  case  that  we  were, 
some  three  years  ago,  first  introduced  to  the 
common  sense  of  Mr.  J.  Kennedy,  an  eminent 
judge  in  the  Supreme  Court  of  Pa.  .speaking  for 
himself  and  the  other  distinguished  members 
of  that  high  tribunal.  He  delivered  the  opin- 
ion of  the  court  in  the  case  of  Burson  v.  Kin- 
caid,  3  Pa.,  57,  a  case  of  which  the  present 
members  of  this  court  lately  heard  much  at 
Saratoga  Springs,  on  the  argument  there.  The 
point  in  question  was  the  same  on  both  argu- 
ments; but  for  some  reason  unknown  to  me, 
counsel  have  in  the  interim, changed  sides.  On 
the  first  argument,  *Mr.  Rogers' coun-  [*347 
sel  themselves  contended  that  A.  Gracie  was  not 
released.  I  speak  particularly  of  Mr.  George 
Griffin,  whom  I  wish  to  be  understood  as  nam- 
ing with  the  greatest  respect.  He  then  appeared 
for  Mr.  Rogers,  whose  answer  was  then  also 
before  us.  In  that  answer,  it  is  true,  as  now 
stated,  he  had  made  the  point,  that  the  articles 
did  in  legal  effect  release  his  testator.  Mr.  Grif- 
fin was  reminded  of  that  by  the  opposite  coun- 
sel; but  he  very  properly  treated  it  as  binding 
on  no  one;  not  even  on  Mr.  Rogers  himself.  It 
was  but  making  a  point  of  law, opposed  to  au- 
thority and  principle.  This  he  demonstrated 
with  his  usual  ability,and  with  great  force.and 
to  my  entire  satisfaction.  Those  members  of 
the  court  who  were  not  present  on  that  occa- 
sion, would  hardly  suppose,  that  Mr.  Griffin 
read  the  opinion  of  Mr.  J.  Kennedy  at  length, 
as  a  conclusive  argument  in  favor  of  the  point 
made  by  himself,  and  against  the  opposite  point 
made  by  the  answer.  He  followed  it  by  insist- 
ing on  the  glaring  absurdity,  that  Mr.  A,  Gra- 
cie, should  be  considered  as  released  contrary  to 
the  obvious  meaning  of  everybody  concerned. 
It  is  unnecessary  for  me  now  to  notice  the  ar- 
gument of  Mr.  J.  Kennedy.  My  own  view  of 
it  is  in  the  report  by  Mr.  Wendell,  18  Wend., 
319.  Mr.  Senator  Dickinson's  view  of  the  same 
argument  is  also  in  the  same  report.  I  will  ad- 
vert to  only  one  clause  of  it.  Mr.  J.  Kennedy 
takes  the  simple  case  of  a  release  of  one  joint 
debtor  with  the  consent  of  the  other,  and  likens 
it  to  the  tearing  off  one  of  two  seals,  by  con- 
sent of  two  joint  debtors  on  a  bond.  After  put- 
ting the  two  cases  upon  a  par,  he  treats  the  de- 
fense of  the  man  who  has,  by  his  own  consent, 
thus  agreed  not  to  be  discharged, as  something 
worse  than  absurd.  He  says,  that  to  give  it 
sanction,  "  would  be  a  reproach  upon  the  law 
and  the  administration  of  justice.  It  would  be 
to  permit  the  remaining  obligor  to  violate  most 
grossly  his  own  agreement;  to  commit  a  palpa- 
ble fraud  upon  the  obligee,  and  cheat  him  out 
of  his  money."  In  such  language,  I  was  ap- 
pealed to  by  Mr.  Rogers'  own  counsel.  He 
showed  me  that  I  should  violate  not  only  au- 
thority and  the  principles  of  common  sense, but 
of  common  honesty, by  holding  that  Archibald 
Gracie  was  released. 
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348*1  *It  was  certainly  somewhat  with  the 
enthusiasm  displayed  by  the  learned  and  ven- 
erable counsel,  that  I  entered  into  his  views. 
And  I  must  beg  leave  to  add  the  name  of  that 
counsel  to  the  other  authorities  I  have  cited  in 
support  of  what  I  still  deem  not  only  the  clearly 
legal,  but  the  clearly  sensible  and  honest  view 
of  the  case. 

What  I  have  said  will  perhaps  serve  at  least 
as  an  apology  for  the  error  into  which  I  may 
have  fallen,  by  following  Mr.  J.  Kennedy  in 
my  former  opinion.  I  ought  to  make  the  same 
apology  for  my  brothers  Dickinson  and  Bron- 
son,  neither  of  whom  are  now  in  the  cause ; 
but  both  of  whom  concurred  with  me — the 
latter  in  consultation, and  the  former  in  his  re- 
ported opinion.  The  Chief  Justice  did  not  hear 
the  former  argument ;  and  so  of  several  Sena- 
tors, for  aught  I  know,  a  majority,  of  those 
who  heard  the  last  argument.  They, therefore, 
are  not  called  upon  to  join  with  learned  coun 
sel  in  a  change  of  ground.  But  no  one,  I  be- 
lieve, then  supposed  that  parties  may  not  re- 
model and  alter  their  contracts  as  they  please. 
It  is,  in  principle,  the  exact  case  put  by  Mr.  J. 
Kennedy,  of  their  consent  to  tearing  off  oneof 
their  several  names  or  seals.  Those  whose 
names  and  seals  remain  are  still  liable.the  same 
as  on  a  redelivery  or  re-execution;  and  this  has 
been  repeatedly  held  by  authority.  Spea/ce  v. 
U.  S.,  9  Cr.,  28,  CutUv.  U.  8.,  1  Gall.,  69,  71, 
Barrington  v.  Bk.,  14  Serg.  &  R.,  423.  A  con- 
tract in  the  hands  of  all  parties,  is  like  clay  in 
the  hands  of  the  potter.  They  may  modify  it 
as  they  please,  by  a  separate  defeasance, by  re- 
moval and  substitution  of  names,  by  a  release 
total  or  partial. 

When  I  say  that  A.  Gracie  agreed  by  these 
articles  that  the  releasing  clause  should  not 
discharge  himself,  I  desire  not  to  be  misunder- 
stood. He  certainly  did  not  say  so  in  those 
very  words  ;  but  he  did  virtually  say  so,  as 
clearly  as  if  the  intent  had  been  written  out. 
He  signed,  sealed  and  accepted  a  paper,  releas 
ing  his  sons,  who  were  jointly  liable  with  him, 
naming  them,  but  not  himself.  I  speak  on  the 
rules  of  construction  and  evidence;  '  'The  men- 
tion of  one  person  is  the  exclusion  of  another." 
349*]  When  A.  Gracie  consented  that  *the 
young  men  alone,  and  not  himself,  should  be 
named, he  agreed  to  be  excluded  from  the  bene 
fit  of  the  release.  A  silent  acceptance  of  the 
release  with  that  omission  is,  in  legal  effect, 
equal  to  an  express  stipulation;  "  he  who  is 
silent,  is  considered  as  assenting, when  his  own 
convenience  is  the  subject  matter."  Mr.  A. 
Grade's  own  convenience  was  in  question, and 
he  silently  accepted  the  release  from  which  his 
own  name  was  excluded.  Mr.  J.  Kennedy, 
therefore,  did  no  more  than  any  jury  of  twelve 
men  would  have  felt  themselves  constrained  to 
do.  He  took  consent  and  agreement  as  the 
basis  of  construction,  in  a  case  where  no  man 
could  have  done  otherwise.  To  my  mind  the 
legal  inference  was  equally  obvious  with  the 
fact  upon  which  it  rested. 

It  is  now  said  that  the  opinion  of  this  learned 
judge  was  out  of  the  case  in  which  he  was 
speaking.  That  is  a  question  on  which  men 
may  differ  ;  and  I  consider  it  enough  for  my 
purpose  that  his  argument  is  now  in  point.  We 
do  not  cite  the  decisions  of  neighboring  States, 
nor  even  those  of  England  since  1776,  as  hav- 


ing  the  force  of  authority.  Since  that  year 
there  are  no  adjudications  binding  upon  this 
court,  as  such,  except  its  own;  and  even  these 
may  be  and  sometimes  are  departed  from, when 
found  to  be  in  obvious  conflict  with  long  set- 
tled principles.  We  look  both  to  foreign  Judg- 
ments and  foreign  dicta  much  in  the  same 
light.  We  regard  each,  rather  as  evidence  of 
the  law  than  the  law  itself.  We  are  mainly  in- 
fluenced by  the  intrinsic  force  and  reason  em- 
bodied in  the  opinions  of  learned  judges, with- 
out instituting  an  inquiry  to  see  whether  the 
case  itself  circumstantially  quadrates  with  the 
one  before  us.  When  Mr.  J.  Kennedy,  con- 
ceding the  general  rule,  assumes  the  very  case 
before  us,  and  makes  written  consent,  on  the 
part  of  the  joint  debtor  not  named,  an  excep- 
tion ;  and  sustains  his  point  by  legal  reasons 
not  only  strong  in  themselves,  but  fortified  by 
the  reasons  of  numerous  other  eminent  judges 
— reasons,  too,  which  force  conviction  on  the 
very  counsel  who  are  retained  to  oppose  them 
— it  becomes  a  question  of  minor  importance 
whether  the  immediate  case  to  which  he  was 
speaking  may  not  be  literally  distinguishable 
from  that  to  which  his  argument  is  now  ap- 
plied. Whatever  *the  circumstances  [*35O 
of  Burson  v.  Kincaid  may  have  been,  it  was 
not  denied  in  the  course  of  the  former  discus- 
sion, nor  is  it  now,  that  the  argument  is  exactly 
pertinent  to  the  case  in  hand. 

We  are  now,  however,  favored  with  one  ad- 
vantage upon  the  point,  which  we  had  not  on 
the  former  argument.  Mr.  Griffin  is  withdrawn, 
and  another  very  able  gentleman  substituted 
as  senior  counsel,  who,  the  junior  has  told  us 
himself,  drew  the  articles  containing  the  re- 
lease and  other  provisions.  I  presume  it  is 
meant  to  have  us  understand  that  this  eminent 
counsel  intended,  at  the  time,  so  to  frame  the 
articles  that  A.  Gracie  should  be  released.  The 
transaction,  however,  took  place  some  16  years 
ago;  and  we  have  still  to  regret  that  we  were 
not,  after  all,  favored  with  the  reason  why,  if 
he  intended  such  an  effect,  he  should  have  en- 
tirely omitted  A.  Grade's  name,  while  he  so 
carefully  inserted  those  of  the  two  young  men 
alone.  Now,  after  so  long  a  time,  and  consid- 
ering the  philosophy  of  human  memory, I  have 
no  doubt  the  learned  gentleman  himself,  if  the 
fact  were  material,  would  advise  us,  as  matter 
of  law,  rather  to  govern  ourselves  by  the  mere 
face  of  the  paper  than  the  force  of  bis  unaided 
recollection.  Cotemporaneous  memoranda  in 
such  transactions  also  serve  to  refresh  memory. 
Knowing  this  to  be  so,  I  have  looked  in  order 
to  see  whether  any  may  have  crept  into  the 
case;  and  I  think  I  have  found  one  which  has 
a  material  bearing.  It  is  under  date  of  Mar. 
16,  1824,  being  a  circular  which  Archibald 
Gracie  &  Sons  addressed  to  their  creditors 
through  their  agents  at  Liverpool.  It  is  in 
these  words:  "We  are  pressing  upon  His  Maj- 
esty's Government  the  consideration  of  the 
claims  of  Archibald  Gracie  &  Sons,  for  losses 
sustained  during  the  late  war,  while  they  were 
employed  in  supplying  the  peninsula  wit  h  flour, 
etc. ;  and  we  are  in  hopes  that  our  exertions  for 
our  said  friends  may  have  a  favorable  result ; 
and  it  is  their  determination  that  their  debts, 
foreign  and  domestic,  should  be  first  provided 
for.  But  in  case  a  sum  short  of  satisfying  the 
whole  is  not  recovered,  that  whatever  is  re- 
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ceived  shall  be  appropriated  rateably  to  each 
creditor's  claims,  etc.,  and  when  such  payment 
is  made,  that  a  release  should  be  granted  and 
351*]  *executed  to  William  Gracie  and 
Charles  King ;  and  that  Archibald  Gracie 
should  only  remain  liable  for  any  balance  that 
might  be  still  due,  and  which  he  trusts  he  will, 
from  his  individual  claim  upon  the  French 
government  be  soon  able  to  discharge."  Now 
this  is  precisely  what  I  understand  to  have  been 
done  by  the  articles,  which  bear  date  about  a 
month  after.  The  young  men  were  released  in 
terms;  A.  Gracie  was  not  so  released.  He, 
therefore,  remained  liable  for  the  balance. 
The  words  in  the  circular  are  "remain  liable;" 
not  that  he  should  be  discharged,  and  enter 
into  some  new  distinct  liability, limited  as  it  is 
by  the  covenant,  to  the  French  fund  ;  but  the 
proposal  is  that  he  should  remain  liable  for  the 
whole  balance.  That  he  would  do,  if  he  were 
not  released.  We  have  abundant  reason  in  this 
circular  for  seeing  why  his  name  was  omitted, 
and  why  those  of  his  sons  were  inserted.  The 
covenant  which  was  added  did  not  provide  that 
he  should  remain  liable.  It  was  inserted  merely 
with  a  view  to  secure  the  French  fund,  and  in 
terms  limited  to  that.  If  the  draftsman,  there- 
fore, intended  to  act  under  the  circular  ad- 
dressed to  the  creditors,  as  he  must  have  done, 
from  his  known  good  faith,  he  failed  in  one  es- 
sential particular,  if  we  adopt  the  construction 
for  which  he  now  contends.  Mr.  A.  Gracie 
did  not  continue  responsible  for  the  balance, 
as  such,  in  any  way.  It  is  certainly  immate- 
rial, in  a  legal  point  of  view,  what  were  the 
draftsman's  private  intentions,  provided  he  has 
failed  to  give  them  utterance  in  the  articles.  It 
is  rather  a  matter  of  mere  moral  gratification 
that,on  looking  to  the  instructions  under  which 
he  acted,  we  find  them  fulfilled  with  his  accus- 
tomed skill  and  integrity. 

For  one,  therefore,  I  must  still  be  excused 
in  saying,  I  do  not  think  that  the  counsel  for 
Mr.  Rogers  have  refuted  their  first  argument. 
I  think  Archibald  Gracie  was  not  released  from 
his  original  liability  on  the  Hosack  judgment; 
and  that  the  decree  of  the  Court  of  Chancery 
should  be  reversed  because  it  has  not  allowed 
to  that  judgment  the  settled  legal  preference  to 
which  it  is  entitled  in  a  course  of  administra- 
tion. 

If  I  am  mistaken,  however,  in  supposing 
that  A.  Gracie  was  not  released,  still  I  think 
352*]  the  learned  Chancellor  erred  in*holding 
that  the  covenant  to  pay  the  balance  out  of  the 
French  fund  operated  as  a  general  novation. 
If  he  was  released,  his  new  covenant  is  not 
commensurate  with  his  former  general  liabil- 
ity. The  reasons  why  I  think  so  are  already 
before  the  court  in  my  former  opinion  with 
those  which  led  me  to  suppose  that  Mr.  Rogers 
cannot,  in  this  view,  take  more  than  his  rata- 
ble share.  To  these  the  Chief  Justice  has  added 
several,  in  which  I  concur. 

I  do  not  perceive  that  the  question,  whether 
the  English  creditors  who  omitted  formally  to 
execute  the  articles  should  be  received  to 
claim,  is  raised  by  the  appeal.  They  acceded 
to  the  arrangement  and,  by  consent  of  all  par- 
ties, were  received  and  treated  as  actual  par- 
ties; and  though  not  legally  so,  they  were 
properly  admitted  by  the  Chancellor  to  a  share 
in  the  fund  on  equitable  grounds.  This  view 
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disposes  of  the  point  made  by  Rogers,  on  the 
Statute  of  Limitations,  if  that  could  properly 
be  raised  on  the  case  as  it  now  stands. 

I  also  concur  with  the  Chancellor  in  that  part 
of  the  decree  which  refuses  to  suppress  the 
testimony  of  Samuel  Rogers.  I  do  so  because 
I  find  nothing  in  his  examination,  either  on 
the  voir  dire  or  in  chief,  which  made  him  tech- 
nically interested  to  testify  in  favor  of  N. 
Rogers,  or  any  of  the  other  defendants.  The 
demand  which  N.  Rogers  is  seeking  to  enforce 
the  collection  of,  once  belonged  to  the  firm  of 
N.  Rogers  &  Sons,  of  which  the  witness  was  a 
member;  and  so  he  would  have  been  interested 
in  the  event  of  this  suit.  But  before  the  bill 
was  filed,  he  had  sold  out  his  interest  in  it,  to 
N.  Rogers,  who  was,  when  the  witness  came 
to  testify,  sole  owner  of  the  demand.  The 
other  members  of  the  firm  released  the  wit- 
ness, thus  cutting  off  his  accountability  to 
them,  and  the  main  ground  of  the  objection 
was  that,  under  a  voluntary  assignment  to  the 
witness,  by  A.  Gracie.  when  he  was  insolvent, 
the  witness  had  obtained  moneys  which  he 
ought  to  have  applied  on  the  debt  in  question, 
and  accounted  to  the  other  members  of  the 
firm.  Nor  was  he  interested  as  having  a  right 
to  insist  that  the  moneys  now  claimed  by  N. 
Rogers  shall  be  applied  as  partnership  effects, 
to  pay  debts  due  from  Rogers  &  Sons.  This 
right  is  gone  by  his  having  sold  all  his  interest 
in  the  debt  on  which  those  moneys  are  claimed 
*to  N.  Rogers.  To  him  they  exclu  [*353 
sively  belonged.  Nor  can  the  creditors  of 
Rogers  &  Sons  follow  the  moneys  specifically 
into  the  hands  of  N.  Rogers,  and  prevent  his 
using  them  as  his  own.  They  have  ceased  to 
be  a  share  of  the  partnership  effects,  and  taken 
the  character  of  N.  Rogers'  separate  property. 
Nor  can  the  witness  be  made  personally  liable 
to  any  of  A.  Grade's  creditors,  for  not  applying 
the  moneys  he  received  in  part  payment  of  the 
debt  in  question,  even  admitting  that  it  was 
his  clear  duty  so  to  have  done;  nor  can  he  in 
this  suit  be  made  accountable  for  the  moneys 
to  A.  Gracie's  creditors  on  any  ground.  The 
bill  is  not  framed  with  a  view  to  that  object. 
If  he  have  fraudulently  obtained  funds  which 
belong  to  them,  this  might  form  the  subject  of 
a  distinct  bill  against  the  witness,  to  which, 
however,  he  would  have  a  right  to  answer  and 
go  to  an  issue.  In  no  point  of  view,  that  I 
see,  is  he  interested  in  the  event  of  this  suit. 

In  the  view,  therefore,  which  I  have  taken 
of  the  question,  it  is  not  necessary  to  decide 
whether  the  complainants,  having  put  Samuel 
Rogers  to  his  voir  dire,  and  failed  to  establish 
an  interest  in  that  form,  are  concluded  against 
renewing  their  objection  on  his  interest  coming 
out  upon  his  examination  in  chief  or  other- 
wise. How  the  practice  on  this  point  now 
stands  in  chancery,  I  have  not  stopped  to  in- 
quire. At  common  law  the  cases  are  much  in 
conflict;  but  the  English  practice  would  now 
seem  to  warrant  the  objection,  on  the  interest 
clearly  appearing,  at  any  stage  of  the  trial,  al- 
though the  witness  may  have  denied  it  on  his 
voir  dire.  2  Stark.  Ev.,  756,  n.  p.  Am.  ed., 
1828;  1  Phil.  Ev.,  132,  and  notes  by  Cowen  & 
H.,  pp.  708.  1557;  Id.,  Boston  ed./1839.  p.  140; 
Roscoe,  Civ.  Ev.,  80.  and  cases  cited  in  these 
books. 

On  the  main  question  in  the  cause,  however, 
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I  do  not  think  it  possible  to  sustain  the  decree. 
I  am,  therefore,  for  reversal. 

By  Senator  Furman.  The  appellants  in  this 
suit  originally  contended  for  an  equality  of 
partition  of  the  funds  in  the  hands  of  the  ex- 
ecutor, upon  the  ground  that  equality  among 
354*]  *creditors  is  equity;  their  debts  being 
all  upon  the  same  footing.  But  this  court,  in 
examining  this  very  claim  in  this  same  case,  in 
18  Wend..  319,  decided  they  were  not  entitled 
to  such  equal  distribution;  and  that  the  execu- 
tor having  the  legal  priority  as  the  law  stood 
before  the  enactment  of  the  Revised  Statutes, 
was  entitled  to  retain  to  the  amount  of  his  de- 
mand in  preference  to  other  creditors;  which 
was  undoubtedly  the  law  as  then  applicable  to 
the  case.  The  same  appellants  now  claim,  not 
that  they  are  entitled  to  an  equal  distribution 
of  the  funds  in  the  hands  of  the  executor,  but 
that  they  have  a  prior  dignity  by  virtue  of  a 
judgment  set  forth  in  their  bill,  and  that  they 
are  entitled  to  be  paid  the  full  amount  of  that 
judgment  with  interest  before  the  executor  can 
lawfully  retain  any  portion  of  the  fund.  The 
bill  in  this  case  was  filed  in  July,  1836;  and  it 
sets  forth  the  judgment  under  which  they  now 
claim,  not  as  a  prior  lien,  or  as  a  debt  of  high 
er  dignity,  but  as  an  evidence  of  indebtedness; 
for  the  payment  of  which  in  equal  proportions 
with  the  executor  and  other  creditors  of  Arch- 
ibald Gracie,  deceased,  they  sought  the  decree 
of  this  court  on  the  former  hearing. 

If  there  is  anything  which  can  be  regarded 
as  definitively  settled  and  established  by  the 
judgment  of  this  court,  in  18  Wend.,  319,  it  is 
that  the  appellants  were  not  entitled  to  such 
an  equal  distribution  upon  their  debt  founded 
upon  that  judgment,  and  provided  for  by  the 
covenant  of  Archibald  Gracie,  deceased;  and 
that  the  executor  having  such  prior  dignity 
was  entitled  to  retain  the  full  amount  of  his 
debt.  We  are  not,  in  my  judgment,  permitted 
to  go  behind  that  decree  (which  is  in  itself  suf- 
ficiently plain  and  intelligible),  and  in  effect 
reverse  it.  The  utmost  extent  to  which  we 
could  in  any  event  be  permitted  to  go,  if  we 
intend  that  the  character  of  permanency  shall 
be  attached  to  our  decrees,  is  to  re  examine  the 
matter  if  any  new  state  of  facts  is  presented 
for  our  consideration  which  was  unknown  to 
the  parties  at  the  time  when  the  former  decree 
was  made.  That  will  be  going  sufficiently  far, 
and  probably  too  far;  but  even  that  cannot  be 
insisted  upon  here;  for  all  the  facts  now  before 
us  were  before  this  court  when  they  made  their 
355*]  previous  decision  *as  reported.  It  has 
been  urged,  it  is  true,  that  the  proofs  were  not 
then  put  in,  and  such  probably  was  the  fact; 
but  it  cannot  be  said  that  the  complainants, — 
the  present  appellants — own  statement  of  the 
case,  as  contained  in  their  bill  of  complaint, 
was  not  then  before  this  court,  exhibiting  all 
the  facts  and  documents  upon  which  they  now 
hope  and  urge  this  court  in  effect  to  reverse  its 
previous  judgment.  The  result  of  which  rever- 
sal, in  inducing  upon  the  minds  of  the  public  the 
idea  that  this  tribunal  is  in  any  degree  vacil- 
lating in  its  decisions,  will  be  highly  prejudi- 
cial to  the  due  and  proper  administration  of 
justice.  In  truth,  I  cannot  see  any  matter  con- 
nected with  our  jurisprudence  of  greater  mo- 
ment, and  involving  considerations  of  greater 
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importance  to  the  community  at  large,  than  to 
have  it  generally  believed  that  this  court  of 
dernier  retaort  is  certain  and  fixed  in  the  prin- 
ciples of  its  adjudications. 

That  the  decree  of  this  court,  as  reported  in 
18  Wend.,  did  control  and  decide  the  very 
question  as  to  the  executor's  priority  and  right 
to  retain  (which  was,  in  truth,  the  question 
submitted  to  its  consideration),  is  apparent  not 
only  from  the  reading  of  the  decree,  but  also 
from  the  manner  in  which  His  Honor,  the 
Chancellor,  has  treated  it,  in  speaking  of  it,  in 
his  opinion  upon  making  the  order  now  ap- 
pealed from. 

As  to  a  decree  to  be  now  made  for  an  equal 
distribution  of  these  funds  among  the  appel- 
lants, the  executor,  and  the  other  creditors,  it 
is  enough  to  say  that  the  appellants  do  not 
now  seek  for  any  such  thing;  they  now  ask 
this  court  to  decide  that  under  their  judgment 
they  are  entitled  to  a  priority  over  the  execu- 
tor and  all  the  other  creditors,  and  that  upon 
such  priority  they  are  entitled  to  the  payment  in 
full  of  their  claim,  principal  and  interest, 
which  the  Chancellor  decided  against,  and  from 
which  decision  they  have  appealed;  being  ad- 
verse to  the  claim  which  they  set  up  on  the 
former  hearing  of  this  cause. 

But  even  if  the  question  is  still  to  be  regard- 
ed as  open  and  undecided,  it  does  appear  to  me 
to  be  one  of  easy  solution;  and  that  the  decree 
of  the  Chancellor,  if  we  adhere  to  the  well  set- 
tled law  of  the  land,  must  be  affirmed.  The 
agreement  of  assignment,  release  and  covenant 
between  Archibald  *Gracie,  Charles  [*356 
King  and  William  Gracie,  who  were  partners, 
and  their  trustees  and  creditors,  made  Apr. 
27th,  1824  (among  whom  were  the  present  ap- 
pellants, or  those  whom  they  represent,  and 
the  present  defendant),  substituted  a  new  con- 
tract between  all  the  parties  to  it  for  the  old 
judgments  and  other  evidences  of  indebted- 
ness, and  became,  as  held  by  the  Chancellor  in 
his  opinion,  what  in  the  civil  law  is  called  a 
novation,  which  operates  as  an  extinguishment 
of  the  old  contract,  and  leaves  the  creditor  to 
his  remedy  upon  the  new  and  substituted 
agreement.  That  this  agreement  must  thus 
have  operated  to  extinguish  all  the  old  con- 
tracts, judgments,  or  other  evidences  of  debt, 
is  evident  upon  every  principle  of  law  and 
equity  applicable  to  such  a  case.  First,  it  is 
apparent  such  was  the  intent  of  the  parties  in 
making  the  agreement  as  manifested  from  the 
instrument  itself,  and  the  acts  of  the  parties 
consequent  upon  it.  And  second,  such  is  the 
inference  which  the  law  draws  from  such  a 
state  of  facts  as  here  exist.  The  agreement 
releases  two  of  the  members  of  the  firm  of 
Archibald  Gracie  &  Sons,  viz. :  Charles  King 
and  William  Gracie.  And  that  a  release  of 
one  member  discharges  the  others  is  decided  in 
almost  numberless  cases;  because  the  joint 
remedy  being  gone,  the  several  one  cannot 
exist;  and  in  a  joint  contract,  all  the  parties 
must  be  sued,  which  cannot  be  done,  if  some 
have  been  released.  It  was  because  these  orig- 
inal debts  were  thus  discharged  that  Archibald 
Gracie  entered  into  a  new  contract  to  pay  his 
creditors  out  of  his  French  claims,  when  re- 
ceived, any  balance  which  might  remain  due 
of  their  debts  stated  in  the  schedule  to  that 
agreement,  and  not  of  their  judgments  and 
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other  securities,  as  they  existed  before  that 
agreement.  And  this  covenant  of  Archibald 
Gracie  inured  to  the  benefit  of  each  individual 
creditor,  and  might  be  enforced  by  any  of 
them  individually.  Thus  it  was,  that  all  the 
creditors  who  became  parties  to  that  agree- 
ment released  their  original  demands,  wheth- 
er secured  by  judgment  or  otherwise;  and  all 
became,  so  far  as  the  dignity  or  priority  of 
their  several  demands  was  concerned,  placed 
upon  the  equal  footing  of  specialty  creditors 
for  the  full  amount  of  the  balance  of  their 
debts,  as  stated  by  that  new  contract.  And 
357*]  this  having  taken  *place  in  1824,  and 
the  testator,  Archibald  Gracie,  having  died  be- 
fore the  adoption  of  the  Revised  Statutes  of 
1830,  when  the  executor  was  authorized  by 
law  to  retain  the  amount  of  his  demand  in 
preference  to  all  other  creditors  of  an  equal 
degree,  the  defendant,  Nehemiah  Rogers,  is 
entitled  not  only  by  the  former  decree  of  this 
•court,  but  also  by  the  law,  as  long  and  well 
settled,  to  retain  the  amount  of  the  balance  due 
to  him,  stated  in  that  agreement,  in  preference 
to  the  other  creditors,  no  creditor  having  any 
legal  priority  over  him;  but  the  debts  of  all 
being  of  the  same  degree. 

That  the  new  agreement  operated  to  dis- 
eharge  the  original  demands  is  further  evident 
from  the  fact,  that  if  no  such  release  had  been 

fiven,  those  contracts  upon  the  death  of  Archi- 
ald  Gracie  would  have  been  extinguished  at 
law,  he  having  left  partners,  Charles  King  and 
William  Gracie,  surviving;  and  the  executor 
of  Archibald  Gracie  could  not  at  law  be  held 
liable  upon  those  original  demands,  as  they 
would  only  have  survived  against  the  surviv- 
ing partners.  The  only  remedy  as  against  the 
executor  would  have  been  in  equity,  and  then 
only  in  case  of  the  insolvency  of  the  surviving 
partners.  1  Com.  Cont.,  p.  327,  ed.  1828;  6 
Cow.,  441;  1  Wend.,  148.  The  release,  as  con- 
tained in  the  agreement,  could  not  have  the 
effect  of  continuing  and  keeping  alive  a  liabil- 
ity, where  none  would  have  existed  without  it; 
and  consequently  the  judgment  creditors  upon 
this  view  of  the  case  would  have  no  right  of 
priority.  If  Archibald  Gracie,  by  the  discharge 
and  release  of  his  two  partners,  was  also  dis- 
charged at  law,  so  also  was  his  executor, 
though  not  in  equity;  it  is  clear  and  indeed 
-cannot  be  controverted,  that  the  judgment  of 
Hosack,  which  the  appellants  here  represent, 
"would  not  then  be  entitled  to  a  priority. 

It  appears  to  me,  upon  all  the  principles  of 
law  and  equity,  applicable  to  this  case,  that 
this  court,  and  His  Honor,  the  Chancellor,  have 
decided  correctly.  It  is  not  the  province  of 
this  court  to  make  law.  We  have  only  to  de- 
clare it  as  we  find  it  established  and,  there- 
fore, I  am  in  favor  of  affirming  the  Chancel- 
lor's decree. 

358*]  *By  the  President  of  the  Senate. 
This  cause  now  comes  before  us  for  the  first 
time  upon  its  merits.  Its  consideration  and  de- 
cision may  seem  to  be  embarrassed  by  the  de- 
cree entered  in  this  court  Dec.  26,  1837.  See 
18  Wend.,  319.  Indeed,  this  cause  has  been 
presented  in  this  and  the  courts  below  in  so 
great  a  variety  of  forms,  and  upon  so  many 
preliminary  questions,  that  it  becomes  mate- 
rial, in  considering  the  case  now  legitimately 
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and  finally  before  us  on  the  merits,  to  ascer- 
tain what  has  been  already  decided,  that  we 
may  thence  see  how  far  that,  as  resjudicata,  ia 
binding  on  us  as  precedent. 

June  15,  1836,  the  Vice- Chancellor  of  the 
First  Circuit  made  an  interlocutory  order  in 
this  cause,  directing  N.  Rogers,  executor  of 
A.  Gracie,  to  bring  the  trust  fund  in  question, 
with  others,  into  court.  From  this  order  the 
executor  appealed  to  the  Chancellor,  who  mod- 
ified the  order  of  the  Vice- Chancellor  so  far  as 
to  allow  the  executor  to  retain  his  probable 
pro  rata  dividend  from  the  French  fund,  with 
his  commissions;  and  also  the  Commercial  In- 
surance Co.  fund.  Some  other  less  important 
modifications  were  also  made.  From  this  or- 
der of  the  Chancellor  both  parties  appealed  to 
this  court.  This  constituted  the  case  which 
was  before  this  court  and  decided  in  1837. 

It  will  thus  be  perceived  that  the  only  ques- 
tion before  the  Vice- Chancellor  was  merely  as 
to  the  custody  of  the  funds  pendente  lite.  It  is 
true  that  the  Chancellor,  in  modifying  this  in- 
terlocutory order  of  the  Vice- Chancellor,  had 
regard  to  the  probable  pro  rata  dividend  of  N. 
Rogers  from  the  French  fund.  This,  however, 
could  not  have  been  intended  to  be,  nor  could 
it  have  been  conclusive  as  to  amount  even  upon 
this  point;  because  both  those  orders  passed 
not  only  before  the  cause  had  been  heard  upon 
its  merits;  but  even  before  the  necessary  proofs 
had  been  taken  preparatory  to  such  hearing. 
These  orders,  therefore,  merely  disposed  tem- 
porarily of  the  custody  of  the  funds  until, 
upon  the  final  hearing  of  the  cause  upon  its 
merits,  they  should  be  distributed  among  the 
several  parties  interested  therein,  according  to 
their  respective  rights,  to  be  ascertained  on 
such  hearing.  The  only  question,  then,  in 
this  cause,  legitimately  before  *this  [*359 
court  in  1837,  was  merely  as  to  the  custody  of 
the  funds  pendente  lite.  It  is  true,  that  in  con- 
sidering this  question,  two  of  the  members  of 
the  court  did,  by  anticipation,  discuss  three 
other  important  questions,  viz.:  1.  Whether 
the  release  of  two  of  three  partners  and  joint 
debtors  discharged  the  other  and  extinguished 
the  debt?  2.  Whether  the  separate  covenant 
of  Archibald  Gracie  in  relation  to  the  French 
fund,  was  an  equitable  mortgage  or  specific  ap- 
propriation of  that  fund?  and  3.  Whether  N. 
Rogers,  as  executor  of  A.  Gracie,  could  exer 
cise  the  common  law  right  of  retaining,  out  of 
the  French  fund,  his  own  debt  in  preference 
to  all  others  of  the  same  class?  These  were 
the  main  questions  embraced  in  the  original 
cause,  and  now  to  be  decided,  but  which  could 
only  arise  or  properly  be  decided  upon  the 
merits.  These  questions  the  parties  were  still 
litigating  and  preparing  for  decision  in  the 
court  below.  They  were  not,  and  could  not 
be,  properly  before  this  court  in  1837;  and  al- 
though the  second  and  third  of  them  were  em- 
braced in  the  decree  entered  at  that  time,  yet 
as  they  could  not  have  been  decided  upon  the 
merits,  these  not  being  then  before  the  court, 
the  decree  was  merely  interlocutory,  and  is 
binding  upon  the  court,  as  precedent,  only  so 
far  as  it  regarded  the  single  true  point  proper- 
ly before  the  court,  viz. :  the  custody  of  the 
funds  until  final  decision.  This  is  in  conform- 
ity with  a  sound  and  well  settled  rule  of  law, 
repeatedly  recognized  in  this  court. 
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This  cruise  now  comes  here  upon  its  merits; 
and  I  shall  proceed  to  consider  the  main  ques- 
tions it  presents,  unembarrassed  by  the  decree 
pronounced  in  this  court  in  1887.  In  doing 
this,  I  might  content  myself  with  a  simple 
concurrence  in  the  very  able  opinion  just  given 
by  His  Honor,  the  Chief  Justice,  in  the  conclu- 
sions of  which,  generally,  I  fully  agree:  but  as 
I  have  taken  somewhat  different  views  of  some 
of  the  points  embraced  in  the  case,  I  will  pre- 
sent these  briefly  to  the  court. 

By  the  record  it  appears  that  Apr.  27,  1824, 
the  mercantile  house  of  Archibald  Gracie  & 
Sons,  consisting  of  Archibald  Gracie,  William 
Gracie  and  Charles  King,  entered  into  a  com- 
position deed  with  certain  of  their  creditors, 
36O*]*whose  names  and  debts  were  contained 
on  a  schedule  annexed  to  the  deed.  The  deed 
is  admitted  to  be  drawn  with  great  care  and 
professional  skill.  It  is  to  be  presumed,  there- 
fore, that  it  fairly  and  fully  expresses  and  car 
ries  out  the  true  intentions  of  the  parties  thereto. 

The  deed  commences  by  a  recital  of  the  in- 
debted ness  of  the  parties  of  the  first  part,  Arch- 
ibald Gracie  &  Sons,  and  of  their  inability  to 
pay  and  satisfy  the  same;  but  declares  a  will- 
ingness "  to  provide  for  the  security  and  pay- 
ment thereof,  in  the  manner  therein  men- 
tioned." And  for  this  purpose,  it  assigns,  with 
power  of  attorney  irrevocable,  to  trustees,  for 
the  benefit  of  the  creditors  named  in  the  said 
schedule,  and  who  shall  become  parties  to  the 
said  deed,  the  claim  of  the  parties  of  the  first 
part  upon  the  British  Government,  and  partic- 
ularly specified  in  a  schedule  thereof,  annexed 
to  the  deed.  If  the  moneys  arising  from  the  as- 
signed claim  should  be  sufficient  for  that  pur- 
pose, the  debts  of  those  creditors  were  to  be 
fully  paid;  if  insufficient,  then  ratably  or  pro- 
portionally. 

That  the  parties  to  this  deed  supposed  that 
the  assigned  claim  on  the  British  Government 
would  be  sufficient  to  fully  pay  the  debts  for 
which  it  was  intended  to  provide,  is  evidenced 
by  the  covenant  on  the  part  of  the  trustees  to 
pay  over  the  surplus  to  Archibald  Gracie  in- 
dividually. 

The  deed  then  proceeds  to  release  and  dis- 
charge the  two  junior  partners,  William  Gracie 
and  Charles  King,  from  all  debts  or  claims  of 
the  said  creditors.  Archibald  Gracie  then  cov- 
enants and  agrees  that,  if  the  moneys  received 
from  the  British  Government  upon  the  claim 
assigned  shall  prove  insufficient  to  pay  the 
debts  mentioned  in  the  schedule  annexed  to 
the  deed,  "  that  then,  and  in  such  case,  such 
deficiency  shall  be  made  up  and  paid  out  of 
any  moneys  which  shall  or  may  be  recovered 
and  received  by  the  said  Archibald  Gracie,  his 
executors,  administrators  or  assigns,  of  or  from 
the  French  Government,  for  or  on  account  of 
certain  large  claims  and  demands  which  be, 
the  said  Archibald  Gracie,  now  has  on  the  said 
French  Government;  and  that  such  deficiency 
shall  be  paid  out  of  said  moneys  when,  and  as 
3Ci  1*]  *soon  as  the  same  shall  be  received  by 
the  said  Archibald  Gracie,  his  executors,  ad- 
ministrators or  assigns." 

The  main  questions  in  this  cause  arise  out  of 
this  instrument,  and  are  to  be  determined  by 
the  interpretation  to  be  given  to  it.  It  is  acorn- 
position  deed;  a  general  compounding  of  the 
debts  for  which  it  was  intended  to  provide, 
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substituting  the  provision  therein  made,  for  a 
full  payment  of  them  by  the  original  debtors. 
It  was,  as  to  the  extent,  form  and  remedies,  a 
novation  of  the  original  debts,  raising  some, 
reducing  others,  and  placing  all  upon  the  same 
footing  of  equality.  Under  this  deed,  there- 
fore, the  question  may  well  arise,  whether,  in- 
dependent of  the  express  release  therein  of  the 
two  junior  partners,  and  its  consequences,  I  hose 
creditors  had  any  other  remedy  for  their  debts, 
or  could  claim  any  other  payment  of  them  than 
that  provided  in  this  deed.  But  without  stop- 
ping here  to  discuss  fully  this  question,  I  shall 
proceed  to  consider  the  effect  of  the  release  of 
tne  two  junior  partners. 

As  a  general  principle,  it  is  an  undoubted- 
rule  of  law  that  a  release  of  two  or  three  joint 
debtors  discharges  the  third  also,  and  extin- 
guishes the  debt.  But  it  is  also  conceded  that 
in  such  a  case  the  third  joint  debtor  may  con- 
tinue to  be  liable  for  the  joint  debt,  by  his  own 
consent.  It  is,  however,  admitted  on  all  hands, 
that  his  continued  liability  or  indebtedness- 
must,  in  all  such  cases,  depend  upon  and  be 
limited  by  his  consent.  Let  us  now  apply  these 
principles  to  the  case  in  hand. 

The  express  release  of  the  two  junior  partners, 
William  Gracie  and  Charles  King,  would  also 
have  discharged  Archibald  Gracie,  and  extin- 
guished the  joint  debts,  if  he  had  not  expressly 
consented  or  by  some  act  indicated  a  willing- 
ness to  remain  liable  for  the  same,  to  a  certain 
extent,  and  under  a  new  form.  The  original 
indebtedness,  as  in  the  case  of  a  debtor  dis- 
charged under  an  insolvent  law,  would  consti- 
tute a  valid  consideration  for  the  new  engage- 
ment, and  the  obligation  be  thus  continued  by 
consent.  Has  Archibald  Gracie  so  consented; 
and,  if  so,  in  what  manner,  and  to  what  ex- 
tent? The  answer  to  this  inquiry  is  found- 
in  his  covenant  *in  relation  to  the  [*3C$2 
French  fund.  Let  us  see  what  that  is.  It  is, 
that  if,  contrary  to  the  just  expectations  of  the 
parties,  the  moneys  received  from  the  British 
Government  upon  the  claim  assigned,  should 
prove  to  be  insufficient  to  pay  the  debts  in  ques- 
tion, then  the  deficiency  should  be  made  up- 
and  paid  out  of  the  French  fund,  so  soon  as 
that  should  be  received. 

Does  this  amount  to  a  consent  to  remain  lia- 
ble, generally,  for  those  debts?  or  is  it  not  rath- 
er a  covenant  merely  to  receive  and  apply  the 
French  fund  to  their  payment,  so  far  as  that 
would  go?  Is  not  this  the  nature  and  extent  of 
Archibald  Gracie's  obligation  under  this  cove- 
nant? 

If  this  be  so,  is  it  not  apparent,  or  very 
strongly  to  be  inferred,  that  this  was  intended, 
by  the  parties,  as  a  specific  appropriation  of 
the  French  fund  to  the  payment  of  any  defi- 
ciency which  might  remain  upon  the  debts  in 
question,  after  the  receipt  and  application  of 
the  British  claim;  and  could  not  Archibald 
Gracie,  in  his  lifetime,  have  been  and  ought 
not  his  executor  now  to  be  compelled  so  to  ap- 
ply that  fund?  If  so,  does  not  this  amount  to 
an  equitable  mortgage  of  the  fund,  and  give  to- 
these  creditors  an  equitable  lien  upon  it  to  the 
extent  of  their  debts,  in  preference  to  the  debta 
of  any  other  creditors?  And  will  not  this  ren- 
der the  proceeds  of  the  fund  equitable  asset* 
in  the  hands  of  the  executor,  to  be  distributed 
according  to  the  rule  of  equity,  which  is  equal- 
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ity,  and  which  is  also  the  principle  of  the  com- 
position deed?  This,  at  any  rate,  would  be  the 
case  to  the  extent  of  the  deficiency  iii  the  pay- 
ment of  the  debts  in  question.  If  the  fund 
should  exceed  that  deficiency,  such  excess 
would  undoubtedly  become  legal  assets,  and 
fall  into  the  general  estate  of  the  testator,  for 
the  general  purposes  of  that  estate,  and  to  be 
distributed  in  due  course  of  administration. 

Let  us  next  consider  the  remaining  impor- 
tant question,  whether  N.  Rogers,  in  the  exer- 
cise of  a  common  law  right,  as  executor  of 
Archibald  Gracie,  can  legally  retain,  out  of  the 
French  fund  in  his  hands,  his  own  debt,  in 
preference  to  all  others  of  the  same  class.  The 
will  of  Archibald  Gracie  having  taken  effect 
previous  to  the  Revised  Statutes,  this  question 
is  to  be  determined  according  to  the  law  as  it 
363*]  then  stood.  *This,  however,  can  make 
no  difference,  under  the  view  which  I  have 
taken  of  this  question. 

It  will  be  admitted  that  the  parties  to  the 
composition  deed  are  bound  by  its  terms.  They 
can  have,  in  relation  to  the  funds  disposed  of 
therein,  no  rights  inconsistent  with  that  deed. 
The  rights,  as  well  as  the  obligations  of  the 
parties  to  that  instrument,  are  clearly  specified 
and  established  in  and  by  the  instrument  itself. 
The  principle  of  that  deed  was  equity.  If  the 
view  I  have  taken  of  it  be  correct,  it  gave  to 
all  the  creditors  who  became  parties  to  it  an 
equal  participation  in  the  two  funds  disposed 
of  in  the  deed,  in  proportion  to  their  respective 
debts.  It  is, certain,  and  will  be  conceded,  that 
Archibald  Gracie,  after  the  execution  of  the 
deed,  could  not,  by  deed,  have  either  altered 
its  principle  or  changed  the  rights  or  equities 
of  the  parties  under  it.  Could  he  do  by  will, 
in  this  respect,  what  he  could  not  do  by  deed? 
Can  the  former  have  a  force  which  the  latter 
could  not?  This  will  not  be  pretended. 

Equally  impossible  was  it  for  N.  Rogers,  by 
any  act  of  his,  either  to  alter  the  composition 
deed  or  to  vary  the  rights  of  any  of  the  parties 
under  it;  much  less  to  enlarge  his  own  rights 
by  a  corresponding  reduction  of  those  of  the 
other  parties  of  the  third  part  to  that  deed. 
But  it  may  be  said  that  this  common  law  right 
of  retainer,  as  executor.is  cast  upon  N.  Rogers, 
by  operation  of  law.  It  may  be  answered,  that 
N.  Rogers,  by  voluntarily  becoming  a  party  to 
the  composition  deed,  has  thereby  virtually 
covenanted  that  he  will  neither  do,  nor  suffer 
any  act  or  thing  by  which  its  principle  would 
be  altered,  or  the  rights  of  the  parties  under  it 
would  be  varied.  Whatever  might  otherwise 
have  been  his  common  law  right  of  retainer  as 
executor,  he  can  exercise  none  over  the  funds 
embraced  in  that  deed,  inconsistent  with  the 
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deed  itself.  His  being  a  party  to  the  deed  is  a 
bar  to  any  right  inconsistent  with  its  principle 
and  terms.  A  contrary  doctrine  would  be  in 
the  highest  degree  inequitable;  and  it  cannot 
be  doubted  that  its  assertion  and  probable  ap- 
plication in  this  case,  disclosed  at  the  time  of 
the  execution  of  the  composition  deed,  would 
have  effectually  prevented  its  execution,  and 
defeated  the  arrangement  then  entered  into. 
This  *right  of  retainer  in  the  executor  [*364 
is  not  one  to  be  favored  in  any  case,  and  cer- 
tainly not  in  opposition  to  his  own  solemn  and 
voluntary  deed. 

From  the  above,  therefore,  I  come  to  the  fol- 
lowing conclusions: 

1.  That  the  release  of  William  Gracie  and 
Charles  King  was  a  discharge  also  of  Archibald 
Gracie,  and  an  extinguishment  of  the  original 
joint  debt,  except  so  far  as  he  consented  and 
agreed  to  remain  liable  therefor — which  was 
only  to  the  extent  of  the  French  fund. 

2.  That  the  individual  covenant  of  Archibald 
Gracie  in  relation  to  the  French  fund,  was  an 
equitable  mortgage  or  specific  appropriation  of 
that  fund,  which  gave  to  the  creditors  execut- 
ing the  composition  deed  a  lien  thereon,  in 
preference  to  all  other  creditors,  and  in  pro- 
portion to  their  respective  debts;  and  that  the 
proceeds  of  the  fund  in  the  hands  of  the  exec- 
utor are  consequently  equitable  assets,  and  are 
to  be  distributed  according  to  the  rule  of  equity, 
which  is  also  the  principle  of  the  composition 
deed. 

3.  N.  Rogers  cannot,  in  this  case,  exercise 
his  common  law  right,  as  executor,  of  retain- 
ing out  of  the  French  fund  his  own  debt  in 
preference  to  all  others  of  the  same  class;  for 
having  become  a  party  to  the  composition  deed, 
he  can  only  receive  under  it  his  ratable  pro- 
portion of   the  two  funds  embraced  in  that 
deed,  according  to  his  debt;  and  that  under  the 
composition  deed  his  debt  was  limited  to  that 
amount. 

The  other  parts  of  the  decree  of  the  court 
below  I  think  correct. 

I  shall  vote  for  a  reversal  of  the  decree,  and 
for  one  in  conformity  with  the  views  above 
expressed, 

On  the  question  being  put — shall  this  decree 
be  reversed? — 8  members  of  the  Court,  viz.: 
The  PRESIDENT  of  the  Senate,  The  CHIEF 
JUSTICE,  Mr.  Justice  COWEN,  and  Senators 
Dixon,  Hawkins,  Hull,  Nicholas  and  Root,  an- 
swered in  the  affirmative,  and  11  members  an- 
swered in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 


Affirming— 8  Paige,  229. 
Cited  in— 15  Kan.,  606. 
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365*]      "CORNELL  &  CLARKE 

v. 

THE  BUTTERNUTS  AND  OXFORD 
TURNPIKE  COMPANY. 

Appropriation  of  Public  Highway  by  Turnpike 
Co.  —  Remedy. 

An  action  on  the  case  does  not  lie  at  the  suit  of 
the  Commissioners  of  Highways  of  a  town,  agrainst 
a  turnpike  company,  for  entering  upon  and  taking 
possession  of  a  public  highway,  and  appropriating 
it  to  the  use  of  the  company  previous  to  the  ap- 
praisal of  damages  and  payment  of  the  same  ;  the 
remedy  in  such  case  is  by  indictment,  summary 
abatement  of  the  encroachment,  or  action  for  the 
penalty  of  treble  damages  given  by  statute. 

Citations-5  Johns.,  175;  1  R.  S.,  526,  sees.  130,  131; 
583,  sec.  29  :  2  R.  S.,  473,  sec.  92;  Dwar.  Stat.,  641  ; 
Woolr.,  5;  2  Inst.,  705. 


was  an  action  on  the  case  tried  at  the 
1.  Chenango  Circuit  in  Sep.,  1839,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  suit  was  brought  by  the  plaintiffs  in 
their  proper  names,  describing  themselves  as 
"  Commissioners  of  Highways  of  the  Town  of 
Ouilford,  in  the  County  of  Chenango,"  against 
the  defendants  for  entering  upon  and  taking 
possession  of  a  public  highway,  in  the  Town 
366*]  of  Quilford,  and  of  a  *public  bridge 
crossing  the  Unadilla  River,  part  of  the  said 
highway,  previous  to  the  highway  and  bridge 
being  appraised  and  paid  for  as  private  prop- 
erty, as  they  alleged  should  have  been  done  in 
pursuance  of  the  Statute  Relative  to  Turnpike 
Companies."  The  road  and  bridge  were  taken 
possession  of  by  the  defendants  and  appropri- 
ated as  part  of  their  road  previous  to  an  ap- 
praisement of  the  damages  of  the  town  in  re- 
spect to  the  same,  and  evidence  of  the  value  of 
the  road  and  bridge  thus  appropriated  was 
given  on  the  trial  of  the  cause.  The  plaintiffs 
rested,  and  the  defendants  moved  for  a  non- 
suit on  the  grounds  :  1.  That  the  action  could 
not  be  sustained  by  the  Commissioners  of  High- 
ways ;  2.  If  it  could  be  sustained  by  them,  all 
the  commissioners  of  the  town  should  have 
joined,  and  the  action  should  not  have  been 
brought  in  the  names  of  only  two  of  them  ;  8. 
That  it  should  not  have  been  brought  in  their 
individual  names,  but  in  their  names  of  office; 
and  4.  That  trespass,  and  not  trespass  on  the 
case,  should  have  been  brought.  The  motion 
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for  a  nonsuit  was  denied.  The  defendants 
proved  that  after  the  road  and  bridge  were 
taken  possession  of,  they  procured  appraisers 
to  be  appointed  to  ascertain  the  value  of  the 
highway  appropriated  by  them,  and  produced 
an  inquisition  of  such  appraisers,  whereby  it 
was  found  that  the  town  had  sustained  no 
damage  in  consequence  of  such  appropriation. 
This  evidence  was  objected  to  as  inadmissible, 
but  was  received,  subject  to  the  objection.  The 
evidence  being  closed,  the  circuit  judge  in- 
structed the  jury  that  the  plaintiffs  were  enti- 
tled to  recover,  and  that  the  inq'uisition  of 
damages  not  having  been  found  until  after  the 
defendants  took  possession  of  the  highway, 
was  a  nullity,  and  could  neither  operate  in  bar 
of  the  action,  or  in  mitigation  of  damages  ;  and 
submitted  the  question  to  the  consideration  of 
the  jury,  who  found  a  verdict  for  the  plaintiffs 
with  $250  damages.  The  defendants  moved  for 
a  new  trial.  The  cause  was  submitted  on  writ- 
ten arguments  by, 

Mr.  James  Clapp,  for  defendants. 

Mr.  John  Clapp,  for  plaintiffs. 

*By  the  Court,  Nelson,  Ch.  J.  It  is  [*367 

conceded,  that  no  private  action  lay  at  common 
law  in  behalf  of  these  plaintiffs  for  an  occupa- 
tion or  disturbance  of  the  road  ;  the  remedies 
there  are  those  applicable  to  a  public  nuisance; 
and  if  maintainable  at  all,  it  must  be  upon  the 
statute.  It  is  also  a  familiar  principle,  that  in 
the  absence  of  a  common  law  remedy,  the 
party  is  confined  to  that  given  by  statute.  If 
there  be  a  common  law  remedy,  and  the  stat- 
ute contains  no  negative  words,  it  may  still  be 
resorted  to.  5  Johns.,  175.  Yielding  to  the 
correctness  of  this  view  of  the  case,  the  coun- 
sel have  referred  us  to  section  29  of  the  general 
Act  Relative  to  Turnpike  Corporations,  as  the 
foundation  for  the  action,  1  R.  S.,  583,  which 
provides  that  the  company  shall  not  enter  on 
and  take  possession  of  any  public  highway 
until  it  shall  have  been  appraised  and  paid  for 
in  the  same  manner  as  private  property  ;  and 
the  amount  of  the  appraisal  is  to  be  paid  to  the 
Commissioners  of  Highways  of  the  town,  to  be 
applied  in  the  improvement  of  the  roads  of 
said  town. 

In  default  of  complying  with  this  provision 
before  possession  was  taken  by  the  defendants, 
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it  is  supposed  a  private  action  is  given  for  the 
value  of  the  road.  But  recurring  to  the  prin- 
ciple before  stated,  that  in  the  absence  of  any 
common  law  remedy  by  action  for  the  injury, 
the  party  is  confined  to  that  prescribed  by  the 
statute,  the  conclusion  contended  for  fails,  for 
it  is  clear  none  is  there  given. 

Standing  upon  the  statute,  the  mode  of  com- 
pensation is  by  appraisal,  in  the  manner  there 
stated.  Leaving  that,  and  resorting  to  the  pre- 
viously existing  remedies,  no  authority  will  be 
found  for  this  action.  They  are  by  indictment, 
or  summary  removal  of  any  obstruction  at 
common  law  ;  or  by  action  for  the  penalty  of 
treble  damages  given  by  statute.  1  R.  S. ,  526, 
sees.  180,  131. 

We  have  also  been  referred  to  the  Act  giving 
the  Commissioners  of  Highways  an  action  "  to 
enforce  any  liability,  or  any  duty  enjoined  by 
law,  to  such  officers,  or  the  body  which  they 
represent,"  and  entitling  them  "  to  recover 
damages  for  any  injuries  done  to  the  property 
or  rights  of  such  officers,  or  of  the  body  repre- 
sented by  them."  2  R.  S.,  473,  sec.  92.  One 
answer  to  these  provisions  is,  that  the  remedy, 
368*]  as  well  as  the  *duty  of  the  defendants, 
is  prescribed  by  the  statute  upon  which  the 
right  to  compensation  is  founded,  1  R.  S.,  583, 
sec.  29  ;  and  it  being  introductory  of  a  new 
rule,  the  statute  must,  upon  general  principles, 
be  pursued.  Dwar.  Stat.,  641,  and  cases  before 
cited.  Another  is,  that  these  provisions  simply 
prescribe  the  mode  of  enforcing  rights  and 
claims  belonging  to  the  officers  there  men- 
tioned, or  the  bodies  they  represent,  without 
intending  to  declare  the  nature  or  extent  of 
them.  We  must  look  to  other  provisions  of  the 
statute,  or  to  the  common  law,  to  ascertain 
those  rights.  Now,  the  towns,  or  Commission- 
ers of  Highways,  have  no  property  in  the  pub- 
lic roads  which  can  enable  them,  like  an  indi- 
vidual, for  an  injury  done  to  his  freehold,  or 
incorporeal  rights,  to  sustain  a  private  action 
for  damages  done  to  him.  The  fee  belongs  to 
the  owners  of  the  premises  through  which  the 
highways  are  laid,  subject  to  an  easement  of 
way  for  the  public  use.  This  right  of  enjoy- 
ment is  a  public  one,  confined  to  neither  town 
nor  county.  In  a  highway,  says  a  recent  val 
uable  writer  on  the  subject,  the  King  has  noth- 
ing except  the  passage  for  himself  and  his 
people  ;  the  freehold  and  all  the  profits,  as 
trees,  etc.,  appertain-  to  the  lord  of  the  soil. 
Woolr.,  5,  2  Inst.,  705.  It  is  upon  this  view, 
that  the  remedies,  in  case  of  interruption,  are 
given  to  the  public,  by  indictment,  summary 
abatement,  or  penalty  ;  private  remedies  are 
confined  to  the  owner  of  the  soil,  or  persons 
who  have  sustained  a  particular  injury. 

There  is  another  view  of  this  case,  equally 
conclusive,  in  my  judgment,  against  the  action. 
The  counsel  supposes  that  inasmuch  as  the 
29th  section  before  referred  to,  enjoins  a  duty 
upon  the  defendants  to  procure  an  appraisal  of 
the  damages  for  the  easement,  and  pay  the 
same  to  the  plaintiffs,  that  it  recognizes  aright 
of  property  in  the  latter,  so  as  to  maintain  the 
action.  I  have  already  endeavored  to  show  that 
as  no  civil  remedy  was  given  to  the  plaintiff  sat 
common  law,  they  are  confined  to  that  pre- 
scribed by  the  Act.  Now,  were  we  to  concede, 
that  in  respect  to  the  easement,  they  might 
sustain  an  action  for  an  unlawful  interference 
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with  it.  would  the  object  of  the  statute  be  at- 
tained ?  I  apprehend  not.  The  effect  of  the 
recovery  would  not  change  *the  right  [*369 
of  property.  Like  an  action  on  the  case  by  an 
individual  for  an  injury  to  an  incorporeal 
right,  damages  to  the  extent  of  the  wrong  only 
could  be  recovered — the  right  of  property 
would  remain  as  before.  The  company  could 
set  up  no  more  right  to  the  easement  by  reason 
of  the  judgment  against  them,  than  they  could 
in  the  case  of  an  individual  who  had  sued  them 
in  trespass,  for  taking  his  land  without  paying 
the  compensation  according  to  the  statute. 

By  the  27th  section,  1  R.  S.,  583,  on  the 
damages  being  assessed  and  paid  to  individu- 
als, the  company  "  shall  have  and  hold  the 
same  (the  land  taken),  to  them,  their  succes- 
sors, and  assigns  forever."  And  the  29th  sec- 
tion forbids  the  company  to  enter  upon  and 
take  possession  of  a  highway  until  appraised 
and  paid  for  to  the  commissioners  in  the  same 
manner  as  private  property  ;  intending  then 
that  the  company  should  acquire  the  like  es- 
tate therein.  The  provision  is  obviously  found- 
ed upon  the  idea  that  the  town  had  paid  for 
the  road  when  laid  out  under  the  regulations 
of  the  Highway  Act  and,  of  course,  were  en- 
titled to  any  compensation  the  commissioners 
of  assessment  might  award.  The  remedy  given 
was  designed  to  be  commensurate  with  this 
equitable  right ;  and  when  applied,  the  road 
should  pass  to  the  company.  If,  then,  I  am 
right  as  to  the  effect  of  the  recovery  here  in 
this  form  of  proceeding,  it  comes  far  short  of 
carrying  out  the  intent  of  the  section.  The  ex- 
periment has  not  even  this  merit,  and  must  be 
upheld,  if  at  all,  upon  a  construction  that 
never  could  have  been  contemplated  by  the 
Legislature. 

In  short,  I  am  unable  to  perceive  how  the 
Commissioners  of  Highways  can  predicate  an 
action  against  the  defendants  upon  the  statute 
for  taking  the  road  without  complying  with 
its  terms,  any  more  than  an  individual  can  for 
taking  his  land — which  never  was  pretended. 
He  has  a  private  remedy  at  common  law, 
which  he  may  fall  back  upon  ;  these  plaintiffs 
have  not. 

New  trial  granted. 

Cited  in-15  Barb.,  358;  18  Barb.,  642;  9  How.  Pr.,  85. 


*CARPENTER   ».   HERRINGTON  [*37O 

Potatoes  planted  for  family  use  are  exempt  from 
execution  before  they  are  dug,  the  same  as  when 
taken  out  of  the  ground  and  laid  up  in  store. 

Citation-2  R.  S.,  367,  sec.  2,  sub.  4. 

TERROR  from  the  Rensselaer  C.  P.  Herring- 
.E^  ton  sued  Carpenter  in  a  justice's  court,  in 
an  action  of  tresspass,  for  selling,  as  a  consta- 
ble, by  virtue  of  an  execution  against  him,  a 
quantity  of  potatoes  before  they  were  dug 
from  the  ground,  which  had  been  planted  by 
Herrington  on  shares,  on  the  land  of  a  third 
person.  Herrington  is  a  poor  man,  having  a 
family.  The  justice  rendered  judgment  in  his 
favor  for  $10.62  damages,  which  judgment.on 
certiornri,  was  affirmed  by  the  Rensselaer  C. 
P.  Carpenter  sued  out  a  writ  of  error. 

Mr.  C.  M.  Davis,  for  plaintiff  in  error. 

Mr.  J.  S.  Olin,  for  defendant  in  error. 

875 


870 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1841 


By  the  Court,  Nelson.  Ch.  J.  The  trial  be- 
fore the  justice  appears  to  have  been  conduct- 
ed loosely  on  both  sides,  and  it  is,  therefore, 
somewhat  difficult  to  arrive  at  any  tangible 
point,  to  induce  the  court  to  interfere.  The 
question  whether  potatoes  in  the  field  are  ex- 
empt from  execution,  under  the.  statute  2  R. 
8.,  867,  sec.  22,  sub.  4,  is  perhaps  in  the  case, 
or,  in  other  words,  whether  they  may  be  re- 
garded "  as  necessary  vegetables,  actually  pro- 
vided for  family  use." 

The  proof  shows  the  potatoes  were  planted 
and  raised  especially  for  such  purpose,  and 
that  they  do  not  exceed  the  quantity  necessary 
for  the  family.  It  is  supposed  they  must  be 
dug  and  laid  up  in  store  before  they  can  be 
considered  as  provided  "for  family  use."  This 
is  too  narrow  a  construction.  The  clause  is 
remedial,  and  should  be  liberally  expounded  to 
effect  the  humane  object  in  view.  The  argu- 
ment assumes  that  the  Legislature  contem- 
plated the  procurement  of  the  articles  in  some 
37  1*]  way  other  than  by  cultivation  ;  *as  if 
the  mode  of  acquiring  them  was  regarded  in 
fixing  the  exemption.  The  supposition  is  pre- 
posterous. As  the  "  necessary  vegetables"  are 
absolutely  exempt,  they  will  be  protected  in 
any  stage  of  the  process  of  obtaining  them  for 
the  family  use,  whether  by  planting  them,  or 
in  any  other  way. 

Judgment  affirmed. 

Cited  in— 14  Barb.,  458:  34  Barb.,  365;  17  How.  Pr., 
82  ;  3  Abb.  Pr.,  487 ;  10  Mich.,  543. 


BENNETT  v.  APPLETON. 

Action  for  Assault  and    Battery — Pleading — 
Damages. 

To  a  plea  of  mnlliter  warms  impoxuit  in  an  action 
of  assault  and  battery,  the  plaintiff  may  under  a 
general  replication  of  de  injuria,  recover  damages 
for  an  access  of  force  used  by  the  defendant ;  it  Is 
not  necessary  that  such  excess  should  be  specially 
pleaded. 

Citations— 1  Bingr.,  217 :  1  Carr.  &  P.,  394  ;  1  Chit. 
PI.,  524,  563,  and  n.  a;  1  Saund.  PL  &  Ev.,  97;  15 
Mass.,  347 ;  5  B.  &  Aid.,  220. 

ERROR  from  the  Oswego  C.  P.  Appleton 
sued  Bennett,  in  an  action  of  assault  and 
battery.  The  defendant,  besides  putting  in 
the  general  issue,  pleaded  that  the  plaintiff,  at 
the  time  when,  etc.,  was  on  a  platform  or 
steps  leading  to  the  door  of  the  house,  occu- 
pied by  the  defendant,  using  offensive  lan- 
guage; that  he  ordered  the  plaintiff  to  depart, 
and  on  his  refusing  to  do  so  mottitur  manus 
imposuit,  etc.  To  the  second  plea  the  plaintiff 
replied  de  injuria,  etc.  On  the  trial  of  the 
cause,  the  plaintiff  adduced  testimony  tending 
to  show  that  the  platform  was  part  of  a  pub- 
lic highway,  which  evidence  was  objected  to 
by  the  defendant  on  the  ground,  that  a  right 
of  way  had  not  been  pleaded  by  the  plaintiff, 
and  that  therefore,  the  evidence  was  not  ad- 
missible under  the  pleadings.  The  objection 
was  overruled,  and  the  defendant  excepted. 
The  court  charged  the  jury,  if  they  should  find 
that  the  platform  formed  no  part  of  the  public 
highway,  but  was  appurtenant  to  the  house  of 
the  defendant,  then  the  defendant  might  law- 
fully remove  the  plaintiff  ;  but  if  in  so  doing, 
he  used  more  force  than  was  necessary  to  ac- 
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complish  the  purpose,  the  plaintiff  would  still 
be  entitled  to  recover.  The  defendant  except- 
ed to  the  charge.  The  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
entered.  The  defendant  on  a  bill  of  excep- 
tions sued  out  a  writ  of  error. 

*Mr.  J  Crombie,  for  plaintiff  in  [»372 
error,  insisted  :  1.  That  the  evidence  in  re- 
gard to  the  platform  forming  part  of  the  high- 
way was  inadmissible,  inasmuch  as  the  effect 
of  it  was  to  show  a  right  of  way  on  the  part  of 
the  plaintiff,  which  under  the  pleadings  in  the 
cause  he  had  no  right  to  do  ;  and  2.  That  the 
court  erred  in  their  charge  to  the  jury,  in  re- 
gard to  the  excess  of  force  ;  of  this  also  he  in- 
sisted, under  the  pleadings  as  they  existed,  the 
plaintiff  could  not  avail  himself.  The  replica- 
tion of  de  injuria  merely  denied  the  excuse  set 
up  by  the  defendant ;  and  if  the  plaintiff  in- 
tended to  rely  upon  the  excess  of  force  used 
in  removing  him  from  the  platform,  he  should 
have  specially  setup  the  fact  in  the  replication. 
In  support  of  this  latter  position  he  cited  1  Chit. 
PI.,  563;  2  Id..  643;  Skiun.,  387;  Willes,  17; 
1  Selw.  N.  P.,  29,  n.  9;  5  Cow.,  181  ;  21 
Wend.,  149. 

Mr.  R.  H.  Tyler,  contra. 

By  the  Court,  Nelson,  Cli.  J.  The  coun- 
sel for  the  defendant  below  is  mistaken  in  sup- 
posing that  the  plaintiff  undertook  to  set  up 
under  the  replication  of  de  injuria,  a  right  of 
way,  as  an  excuse  for  refusing  to  leave  the 
premises  of  the  defendant.  If  he  had.  the  ob- 
jection to  the  evidence  would  have  been  well 
taken,  as  the  matter  should  have  been  special- 
ly replied.  The  ground  relied  upon  by  the 
plaintiff  was,  that  he  stood  upon  the  common 
highway,  and  not  within  the  plaintiff's  dwell- 
ing or  curtilage.  This  met  the  issue  directly 
and,  if  maintained,  disproved  the  plea.  It  was 
upon  this  view  that  the  proof  was  received.  I 
think  the  court  were  right  also  in  putting  the 
question  of  excess  of  force  by  the  defendant 
to  the  jury.  There  are  some  cases  in  England, 
which  indicate  that  this  should  be  replied  spe- 
cially, and  cannot  be  raised  under  the  general 
replication,  1  Bing.,  217;  1  Carr.  &  P.,  394. 
Mr.  Chitty  obviously  countenances  the  view 
taken  by  the  court  below,  and  which  I  am  sat- 
isfied accords  with  the  prevailing  practice  at 
the  circuits  in  this  State,  1  Chit.  PI.,  563,  and 
n.  a;  see  also,  1  Saund.  PI.  &  Ev.,  97.  where 
a  like  opinion  is  expressed  and  supported  bv 
the  'authorities.  See,  also,  15  Mass.,  [*373 
347;  and5B.  &  Aid.,  220. 

It  appears  to  me  that  the  matter  should  be 
regarded  within  the  issue  upon  general  princi- 
ples. The  replication  de  injuria,  in  effect, 
traverses  every  material  allegation  in  the  plea, 
and  for  this  reason  is  said  to  be  proper  when 
it  is  untrue.  MoUiter  manus  imposuit  is  an  es- 
sential averment,  1  Chit.  PI.,  524,  importing 
that  no  more  than  reasonable  force  was  used, 
and  which  among  other  matters  is  denied  by 
this  form  of  pleading.  The  defendant  must  not 
only  show  an  excuse  for  the  assault;  but  also, 
that  it  was  in  some  reasonable  proportion  to 
the  circumstances  under  which  it  became  nec- 
essary. If  more  was  used,  this  allegation  fails, 
and  with  it  the  plea. 

I  admit  a  new  assault  distinct  from  the  one 
set  up  in  the  declaration  and  met  by  the  plea, 
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cannot  be  resorted  to  unless  the  plaintiff  new 
assigns;  but  to  require  this  in  respect  to  the  ex- 
cess of  resistance  in  the  one  already  on  the  rec- 
ord, would  be  an  unnecessary  and  useless 
refinement,  and  tend  to  prolixity  in  the  plead- 
ings. 
Judgment  affirmed. 


SISSON  AND  PARMELEE 

v. 
WILLARD  ET  AL. 

Action  on  Contract  —  Pleading  —  Evidence. 

In  an  action  on  a  contract,  where  the  plaintiff  is 
bound  to  show  performance  on  his  part  to  entitle 
himself  to  a  recovery,  the  defendant  may,  under  the 
plea  of  the  general  issue,  show  a  non-compliance  on 
the  part  of  the  plaintiff  ;  it  is  not  necessary,  in  such 
case,  to  give  notice  of  the  defense. 

Citation—  8  Wend.,  109. 


was  an  action  of  assumpsit,  to  recover 
J.  the  sum  agreed  to  be  paid  by  the  defend- 
ants to  the  plaintiffs,  for  converting  a  saw- 
mill into  a  steam-mill,  the  plaintiffs  finding  all 
the  necessary  machinery,  and  warranting  the 
mill  to  do  a  good  business,  so  as  to  saw  2,  000 
feet  of  pine  timber  in  12  hours.  The  cause 
was  heard  before  a  referee,  who  reported 
$434.28  in  favor  of  the  plaintiffs.  The  defend- 
ants moved  to  set  aside  the  report  on  the 
ground  that  the  referee  rejected  evidence  of- 
fered by  them,  to  show  that  the  engine,  erected 
374*]  by  *the  plaintiffs,  was  worthless,  by 
reason  of  the  intrinsic  defects  iri  its  plan  and 
construction,  and  did  not  conform  to  the  terms 
of  the  contract. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  A.  Taber,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  I  think  the 
referee  erred.  The  defendants  offered  to  prove 
that  the  work  did  not  answer  the  description  in 
the  contract,  for  the  purpose  of  preventing  re- 
covery, or  at  least  to  reduce  the  amount: 
which  evidence  was  rejected.  The  only  plaus 
ible  ground  for  the  exclusion  is,  the  want  of  no- 
tice under  the  general  issue.  Had  the  defense 
stood  exclusively  upon  the  breach  of  the  war- 
ranty,! admit  the  ruling  to  be  correct,  8  Wend., 
109;  but  it  did  not. 

The  plaintiffs  were  bound  to  show  perform- 
ance in  the  first  instance;  that  the  machinery 
and  materials  for  the  erection  of  the  steam-mill, 
as  far  as  they  were  bound  to  furnish  the  same, 
were  good,  and  that  all  the  work  was  done 
with  proper  skill,  and  in  a  workmanlike  man- 
ner; and  whatever  they  were  bound  to  prove 
as  prerequisites  to  a  recovery,  might  be  dis- 
proved by  the  adverse  party. 

Report  set  aside. 

Cited  in—  21  Wall.,  323. 


TURLEY 

v. 

THE  NORTH  AMERICAN  FIRE  INSUR- 
ANCE COMPANY. 

Insurance  Policy — Construction  of  Clause  Re- 
quiring Certificate  of  Magistrate,  as  to  Charac- 
ter and  Circumstances  of  Assured. 

The  clause  in  a  policy  of  insurance,  requiring  the 
certificate  of  a  magistrate  or  notary,  as  to  the  char- 
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acter  and  circumstances  of  the  assured  and  the 
amount  of  the  loss,  does  not  require  a  strict  literal 
compliance,  more  than  any  ordinary  contract. 

In  determining  the  contiguity  of  the  magistrate 
to  the  place  of  the  fire,the  place  of  his  business,  and 
not  his  residence,  will  be  regarded  ;  and  a  nice  cal- 
culation of  distances  will  not  begone  into  to  ascer- 
tain the  nearest  magistrate  who  might  have  given 
the  certificate  ;  the  proximity  of  the  magistrate  to 
the  place  of  the  fire  is  all  that  can  be  required. 

If  the  certificate  of  the  magistrate  be  defective, 
the  insurer  will  not  be  allowed  to  insist  upon  its  in- 
sufficiency, if  be  has  refused  to  return  it  to  the  as- 
su  red  for  *the  purpose  of  being  corrected.  It  is  [*3  75 
the  duty  of  the  insurer  not  only  in  such  case  to  re- 
turn the  preliminary  proofs,  buttoT?oint  out  what 
he  deems  defects. 

It  seems  that  the  magistrate  may  certify  to  the 
character  and  circumstances  of  the  assured,  though 
his  knowledge  upon  the  subject  be  derived  wholly 
from  inquiry  and  proof  submitted  to  him. 

Citation—  Ellis,  Ins.,  62. 


was  an  action  on  a  policy  of  insurance 
.    tried  at  the  Albany  Circuit  in  Apr.,  1840, 
before  the  Hon.  John  P.  Cushmari,  one  of  the 
Circuit  Judges. 

The  plaintiff  being  a  cabinet-maker,  was  in- 
sured by  the  defendants  against  loss  or  dam- 
age by  fire  to  the  amount  of  $500,  upon  stock 
finished  and  unfinished,  tools  and  lumber,  con- 
tained in  a  building,  and  in  a  shed  in  rear 
thereof,  on  the  east  side  of  North  Market  St. 
in  the  City  of  Albany,  for  the  period  of  6 
months  and  24  days  from  Oct.  10,  1837.  Oct. 
30,  1837,  the  buildings,  with  their  contents, 
were  consumed  by  fire.  By  the  ninth  condi- 
tion referred  to  in  the  policy,  persons  sustain- 
ing loss  or  damage  by  fire  are  required  forth- 
with to  give  notice  thereof  in  writing  to  the 
Co.,  and  as  soon  after  as  possible  to  deliver  as 
particular  an  account  of  their  loss  and  dam- 
age as  the  nature  of  the  case  will  admit,  signed 
with  their  own  hands,  accompanying  the  same 
with  their  oath  or  affirmation,  declaring  the 
account  to  be  true  and  just.  They  are  also  re- 
quired to  produce  "  a  certificate  under  the 
hand  and  seal  of  a  magistrate  or  notary  public 
most  contiguous  to  the  place  of  the  fire,  and 
not  concerned  in  the  Joss,  stating  that  he  has 
examined  the  circumstances  attending  the  fire, 
loss  or  damage  alleged;  that  he  is  acquainted 
with  the  character  and  circumstances  of  the 
insured  claimant;  and  that  he  verily  believes 
that  he,  she  or  they  have  by  misfortune,  and 
without  fraud  or  evil  practice,  sustained  loss 
and  damage  on  the  subject  insured,  to  the 
amount  which  the  magistrate  or  notary  public 
shall  certify;  and  until  such  proofs,  declara- 
tions and  certificates  are  produced,  the  loss 
shall  not  be  payable."  Oct.  31,  the  assured 
gave  notice  of  the  loss,  and  Nov.  7,  served 
upon  the  agent  of  the  Co.  at  Albany  an  inven- 
tory of  the  property  destroyed,  amounting  to 
upwards  of  $900,  and  an  affidavit  made  by 
him  stating  the  value  of  the  property  (at  the 
time  of  the  insurance,  *stated  to  have  [*376 
been  $1,600,  and  at  the  time  of  the  loss  $1,200), 
setting  forth  the  circumstances  of  the  fire,  and 
alleging  the  inventory  to  be  just  and  true.  The 
inventory  was  not  signed  by  the  assured.  His 
affidavit  was  accompanied  by  affidavits  of  oth- 
er persons,  tending  to  verify  the  affidavit  of 
the  assured  as  to  the  property  on  hand  at  the 
time  of  the  loss,  and  bearing  testimony  to  his 
good  character.  Then  followed  the  certificate 
of  the  Hon.  Jacob  Lansing,  a  judge  of  the  Al- 
bany Co.  courts,  in  which,  after  certifying  that 
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he  had  examined  into  the  circumstances  at- 
tending the  loss,  he  proceeds  as  follows:  "and 
that  I  have  been  made  acquainted  by  the  fore- 
going affidavits  and  otherwise,  with  the  char- 
acter and  circumstances  of  the  within  named 
James  H.  Turley,  the  insured,  also  within 
mentioned;  and  that  I  verily  believe  from  the 
foregoing  affidavits,  that  he  has.by  misfortune, 
and  without  fraud  or  evil  practice,  sustained 
loss  and  damage  on  the  property  insured  to  the 
amount  of  the  inventory  hereto  annexed." 
Nov.  20,  the  agent  of  the  Co.  served  upon  the 
assured  a  notice  that  the  Co.  excepted  to  the 
sufficiency  of  the  preliminary  proofs,  specify- 
ing sundry  particulars  in  which  they  were 
deemed  exceptionable  and,  amongst  others, 
that  the  inventory  was  not  signed  by  the  as- 
sured ;  that  the  certificate  of  Judge  Lansing  was 
not  sufficient;  and  that  the  Co.  required  the 
certificate  of  a  magistrate  or  notary  public 
most  contiguous  to  the  place  of  the  fire.  The 
assured  thereupon  repeatedly  called  upon  the 
agent  to  return  to  him  the  preliminary  proofs 
that  they  might  be  amended ;  but  the  agent  re- 
fused to  return  them.  Dec.  6,  the  assured 
served  a  further  affidavit  of  a  third  person, 
verifying  the  affidavit  and  inventory  of  the  as- 
sured. On  the  trial  of  the  cause,  after  the  ex- 
ecution of  the  policy  was  proved.it  was  shown, 
on  the  part  of  the  defendants,  that  Judge  Lan- 
sing, who  granted  the  certificate,  was  not  the 
magistrate  most  contiguous  to  the  place  of  the 
fire;  that  he  resided  three  or  four  blocks  north, 
and  his  office  or  place  of  business  was  two  or 
three  blocks  south  of  the  place  of  the  fire, 
though  it  was  conceded  that  he  daily  passed 
the  place  in  going  from  his  dwelling  to  his  of- 
fice; that  an  alderman  of  the  city  lived  direct- 
377*]  ly  across  the  street  from  *the  place  of 
the  tire,  and  a  notary  public  resided  within  a 
block  and  a  half  of  the  place.  On  this  evi- 
dence the  defendants  objected  to  the  suffi- 
ciency of  the  preliminary  proofs  ;  which  ob- 
jection was  overruled  by  the  circuit  judge. 
The  plaintiff  then  adduced  proof  of  his  loss, 
and  the  jury  found  a  verdict  in  his  favor  for 
$425.  The  defendants  on  a  bill  of  exceptions, 
moved  for  a  new  trial. 

Mr.  J.  Holmes,  for  the  defendants,  insist- 
ed that  the  preliminary  proofs  were  totally  in- 
sufficient; that  the  magistrate  who  had  granted 
the  certificate  was  not  the  magistrate  most  con- 
tiguous to  the  place  of  the  fire  ;  and  if  his  cer- 
tificate could  be  received,  it  did  not  comply 
with  the  terms  of  the  condition  annexed  to  the 
policy. 

Mr.  R.  W.  Peckham.  for  plaintiff. 

By  Uie  Court,  Nelson,  Ch.  J.  The  only 
question  important  to  notice  in  this  case,  is, 
whether  the  certificate  of  the  magistrate  fur- 
nished to  the  defendants  was  a  sufficient  com- 
pliance with  the  9th  condition  of  the  policy. 
It  is  urged,  1.  That  the  magistrate  was  not  the 
most  contiguous  to  the  place  of  the  fire  ;  and 
2d.  That  the  certificate  is  bad  in  point  of 
form. 

This  clause  of  the  contract  of  insurance  is 
to  receive  a  reasonable  interpretation  ;  its  in- 
tent and  substance,  as  derived  from  the  lan- 
guage used,  should  be  regarded.  There  is  no 
more  reason  for  claiming  a  strict  literal  com- 
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pliance  with  its  terms  than  in  ordinary  con- 
tracts. Full  legal  effect  should  always  be  giv- 
en to  it,  for  the  purpose  of  guarding  the 
company  against  fraud  or  imposition.  Beyond 
this, we  would  be  sacrificing  substance  to  form 
—following  words  rather  than  ideas. 

The  magistrate,  it  appears,  resided  some 
three  or  four  blocks  north  of  the  place  of  the 
fire,  and  kept  his  office,  or  place  of  business, 
two  or  three  blocks  south  ;  usually  passing  it 
several  times  daily.  A  case  can  scarcely  be 
imagined  where  the  locality  of  the  officer  would 
afford  a  better  opportunity  to  acquire  a  knowl- 
edge of  the  facts  to  which  the  certificate  re- 
lates. An  alderman  of  the  city  resided  across 
the  street,  and  nearer  to  the  fire  than  Judge 
Lansing;  but  whether  *nearer  than  his  [*378 
office,  is  not  stated.  The  latter  place  may  be 
regarded  in  ascertaining  the  magistrate  most 
contiguous  within  the  meaning  of  the  condi- 
tion. His  business  relations  arising  out  of  his 
official  and  professional  pursuits,  transacted 
there,  will  be  presumed  to  afford  the  requisite 
information  as  far  as  locality  is  concerned. 
For  all  the  purposes  of  the  condition,  it  is  the 
place  most  favorable  to  the  company. 

It  seems  the  residence  of  a  notary  happens 
to  be  a  few  feet  nearer  the  fire  than  the  office 
of  the  judge,  and  we  are  asked  to  go  into  a 
nice  calculation  of  distances,  and  settle  the 
point  upon  the  laws  of  mensuration.  De  min- 
imis,  etc.,  is  a  sufficient  answer  to  this  objec- 
tion. The  spirit  of  the  condition  requires  no 
such  mathematical  precision  from  the  assured. 
Its  object  is  completely  secured  by  the  prox- 
imity of  the  certifying  magistrate. 

As  to  the  form  of  the  certificate.  It  is  said 
that  the  magistrate  does  not  certify  that  he  is 
acquainted  with  the  character  and  circum- 
stances of  the  assured,  etc.  The  certificate  is 
not  as  particular  in  this  respect  as  is  required 
by  the  terms  of  the  condition;  and  yet  it  is  as 
full  as  may  be  practicable  in  many  cases.  The 
magistrate  "most  contiguous"  may  not  always 
be  personally  acquainted  with  the  character  of 
the  claimant,  and  must  rely  upon  inquiry, and 
proof  produced  as  in  this  case,  for  the  requi- 
site knowledge.  I  prefer,  however,  placing  the 
answer  to  the  objection  here,  mainly, upon  the 
refusal  of  the  agent  to  show  the  preliminary 
proofs  to  the  party  when  asking  to  see  them 
with  a  view  to  their  correction.  It  appears 
that  he  was  repeatedly  called  upon  for  that 
purpose,  and  as  often  refused  sight  of  them. 
It  is  true  he  had  before  transmitted  written 
objections  to  these  proofs;  but  they  were  quite 
indefinite  in  respect  to  the  certificate,  and  did 
not  advise  as  to  the  particulars  in  which  it  fell 
short.  No  copy  had  been  kept  by  the  assured, 
and  it  was  important,  therefore,  to  examine 
the  original  with  a  view  to  a  correction.  In- 
deed,the  agent  when  thus  directly  called  upon, 
in  fair  dealing,  should  not  only  have  produced 
the  papers,  but  pointed  out  the  particulars  in 
respect  to  which  he  considered  them  deficient. 
So  liberal  is  the  practice  of  the  offices  in  En- 
gland, *says  Mr.  Ellis  (Ellis,  Ins.,  62),  [*37» 
that  upon  application  after  the  fire,  they  usu- 
ally furnish  the  assured  with  the  necessary  in- 
formation for  proving  the  loss.  It  certainly 
becomes  all  at  least  to  throw  no  embarrass- 
ments in  the  way;  and  surely  there  should  be 
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no  contrivance  to  mislead  the  claimant  when 
he  is  honestly  endeavoring  to  comply  with  the 
conditions. 
New  trial  denied. 

Distinguished— 20  Hun,  96. 

Cited  in-8  Bos.,  502  ;  2  E.  D.  S.,  386 ;  60  111.,  471;  20 
Ind.,  105, 106;  7  Am.  Rep.,  645  (22  Mich.,  157);  14  Am. 
Rep.,  496  (35  Iowa,  178);  17  Am.  Rep.,  68  (112  Mass.,52). 


McMASTERS  AND  BRUCE 

9, 

THE  WESTCHESTER  COUNTY  MUTUAL 
INSURANCE  COMPANY. 

Refusal  of  Insurer  to  Pay  Loss,  on  Ground  of 
Change  of  Interest — Cannot  on  Trial  Object  to 
Insufficiency  of  Preliminary  Proofs — Transfer 
of  Interest  of  One  Joint  Owner  to  Another — 
Special  Verdict. 

Where  there  is  a  loss  by  fire  upon  insured  proper- 
ty, and  the  insurer  refuses  to  pay,  placing  his  re- 
fusal, not  upon  defects  in  the  preliminary  proofs, 
but  upon  other  grounds,  such  as  a  change  in  inter- 
est in  the  property,  the  insurer  is  not  allowed  to  ob- 
ject on  the  trial  of  the  cause  to  the  insufficiency  of 
the  proofs,  being  deemed  to  have  waived  such  ob- 
jections. 

Whether  a  sale  of  the  interest  in  the  property  by 
one  owner  to  another,  who  are  jointly  insured,  af- 
fects the  policy  so  as  to  prevent  a  recovery,  quaere. 

The  practice  of  submitting  certain  questions  to  a 
jury,  to  be  answered  by  them  in  the  nature  of  a  spe- 
cial verdict,  approved. 

Citations-2  R.  8.,  421;  16  Wend.,  401;  10  Pet.,  507. 

THIS  was  an  action  on  a  policy  of  insurance, 
tried  at  the  Westchester  Circuit,  in  Apr., 
1840,  before  the  Hon.  Charles  H.  Ruggles,  one 
of  the  Circuit  Judges. 

The  plaintiffs  were  insured  against  loss  by 
fire  to  the  amount  of  $4,000,  upon  a  stock  of 
joiner's  tools  and  other  property,  in  a  work 
shop  attached  to  the  State  Prison  at  Sing  Sing, 
for  the  period  of  one  year  from  Dec.  12.  1837. 
July  1,  1838,  the  shop  took  fire,  and  property 
insured,  to  a  large  amount,  was  destroyed. 
July  13,  the  plaintiffs  gave  notice  of  the  loss  to 
the  defendants.  Repeated  interviews  were  had 
between  McMasters,  one  of  the  plaintiffs,  and 
certain  agents  of  the  defendants.from  the  time 
of  the  fire  down  to  July  26, when  the  latter.be- 
lieving  that  the  ownership  in  the  property  had 
been  changed  since  the  policy  was  affected, by 
Bruce  selling  out  his  interest  to  McMasters, 
and  the  latter  transferring  the  share  so  ac- 
quired to  one  of  his  sons,  ceased  further  inter- 
38O*]  course  with  McMasters,  *and  recom- 
mended to  him  to  take  such  course  in  the 
premises  as  should  be  advised  by  counsel.  July 
27,  McMasters  served  upon  the  secretary  of  the 


Co.  an  account  of  the  loss,  an  affidavit  made 
by  him  verifying  the  account,  and  stating  the 
amount  of  the  loss,  and  a  certificate  of  a  jus- 
tice of  the  peace  that  he  was  acquainted  with 
the  character  and  circumstances  of  McMasters 
(saying  nothing  as  to  Bruce),  and  certifying 
the  loss  at  $4,000.  A  seal  was  not  attached  to 
this  certificate,  which  was  given  under  a  con- 
dition in  the  policy  in  the  usual  form,  requir- 
ing an  account  of  loss  and  a  certificate  of  a 
magistrate, and  that  the  latter  should  be  under 
the  hand  and  seal  of  the  magistrate.  On  the 
trial  of  the  cause,the  above  facts  were  shown, 
and  the  plaintiffs  also  produced  a  letter  from 
the  president  of  the  Co.,  dated  Dec.  21,  1838, 
addressed  to  McMasters,  in  these  words:  "To 
yours  of  the  10th  inst.,  received  yesterday, 
I  reply  that  your  letter  of  the  29th  July  last, 
stating  that  you  had  sustained  damage  by  fire, 
was  laid  before  the  committee  for  advisement, 
and  that  committee  reported  that  in  its  opinion 
your  claim  was  invalid,  and  ought  not  to  be 
paid.  You  are,  therefore,  left  to  pursue  such 
coarse  in  the  premises  as  you  may  be  advised." 
Upon  this  evidence  the  plaintiffs  rested,  and 
the  defendants  moved  for  a  nonsuit,  on  the 
ground  of  the  insufficiency  of  the  preliminary 
proofs;  which  motion  was  denied.  Evidence 
was  then  given  on  both  sides  in  respect  to  the 
transfer  of  the  interest  of  Bruce  to  McMasters, 
and  of  the  assignment  of  the  same  by  the  lat- 
ter to  his  son.  The  questions  arising  upon  the 
preliminary  proofs  were  submitted  by  the 
counsel  of  both  parties  to  the  jury.  The  judge 
charged  the  jury  that  the  plaintiffs  were  bound 
to  use  due  diligence  in  giving  notice  of  the 
loss,  and  submitted  to  them  to  determine 
whether,  under  the  circumstances  of  the  case, 
there  had  been  an  unreasonable  delay;  as  to  the 
want  of  a  seal  to  the  certificate  of  the  magis- 
trate, he  deemed  the  defect  fatal,  could  it  not 
be  considered  as  waived,  and  he  submitted  the 
question  to  the  jury  whether  this  and  all  other 
defects  in  the  preliminary  proofs  might  not  be 
so  considered.  In  relation  to  the  transfer  to 
McMasters,  of  Bruce's  interest  in  the  property 
insured,  he  expressed  the  *opinion  that  [*38 1 
if  made,  it  was  not  such  a  change  of  interest 
as  to  affect  the  plaintiffs'  right  to  recover;  but 
if  the  property  had  been  subsequently  trans- 
ferred to  McMasters'  son,  the  defendants  were 
entitled  to  the  verdict.  The  judge  also  submit- 
ted the  following  questions  to  the  jury,  and 
requested  that  they  might  be  answered  sepa- 
rately in  the  verdict  which  they  should  render, 
viz.:  1.  Was  the  notice  of  loss  given  in  due 
time  ?  2.  Was  there  a  waiver  by  the  Co.  of 
any  irregularity  in  the  preliminary  proofs  ? 
3.  Wan  the  partnership  between  the  plaintiffs 


NOTE.— Insurance— Preliminary  proofs—  Waiver 
of  defects  in,  \ry  insurer. 

Where  defective  preliminary  proofs  are  presented, 
the  failure  of  the  insurer  to  raise  objections  to  their 
sufficiency  is  a  waiver  of  such  objections.  Vos  v. 
Robinson.  9  Johns.,  192:  ^Etna  Fire  Ins.  Co.  v.  Ty- 
ler, 16  Wend..  385  ;  Burnstead  v.  Dividend  Mut.  Ins. 
Co.,  12  N.  Y.,  81 :  Bodle  v.  C.  M.  I.  Co.,  2  N.  Y.,  53  ; 
O'Neil  v.  B.  F.  Ins.  Co.,  3  N.  Y.,  128 ;  Kernochan  v. 
N.  Y.  B.  F.  Ins.  Co.,  17  N.  Y.,  428 :  Franklin  v.  Ocean 
Ins.  Co.,  6  Cow..  404 ;  2  Wend.,  64 ;  Mclntyre  v. 
Brown,  1  Johns.,  229 :  Smith  v.  ^Etna  Life  Ins.  Co.,  5 
Lans.,  545:  Miller  v.  Eagle.etc.,Ins.Co.,  2  E.  D.  Smith, 
268  ;  Brink  v.  Hanover  Ins.  Co.,  80  N.  Y.,  108 ;  Good- 
win v.  Mass.  Mut.  Life  Ins.  Co.,  73  N.  Y..  480 ;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.,  410 ;  8  Abb.  N.  C.,  315 ; 
Bush  v.  W.  F.  Ins.  Co.,  2  Sup.  Ct.,  629 ;  Bag-gerly  v. 
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Farmers'  J.  S.  Ins.  Co.,  3  Weekly  Dig.,  113 :  Pratt  v. 
N.Y.C.  Ins.  Co..  55  N.  Y.  505: 14  Am.  Rep.,  304;  Gra- 
ham v.  Firemen's  Ins.  Co.,  8  Daly,  421 ;  Smith  v.  Ex- 
change Fire  Ins.  Co.,  46  Super.  Ct.,  543  :  Underbill  v. 
Agawam,etc.,  Ins.  Co.,  6  Cush.,  440;  Heath  v.  Frank- 
lin Ins.  Co.,  1  Cush.,  257;  Lewis  v.  Monmouth  Ins.  Co., 
52  Me.,  492;  Lycominglns.  Co.  Dunmore,  75  111.,  14; 
Noyes  v.  Wash.  Ins.  Co.,  30  Vt.,  659;  La  Societe  v. 
Morris,  24  La.  Ann..  347 ;  Hartford  Ins.  Co.  v.  Har- 
mer.  2  Ohio  St..  452;  Peoria  Ins.  Co.  v.  Whitehall,  25 
111.,  466 :  Franklin  Ins.  Co.  v.  Coates,  14  Md.,  285 ; 
Blake  v.  Exchange  Ins.  Co.,  12  Gray.  265 ;  Priest  v. 
Citizens  Ins.  Co.,  3  Allen,  602 :  Taylor  v.  Merchants' 
Ins.  Co.,  50  U.  S.,  (9  How.),  330. 

Objection  need  not  be  made  if  the  defects  are  incur- 
able. Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.,  621 ;  St. 
Louis  Ins.  Co.  v.  Kyle,  11  Mo.,  278. 
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dissolved  before  the  flre  ?  4.  Did  McMasters 
purchase  the  whole  interest  of  Bruce  ?  5.  Did 
the  son  of  McMasters  become  a  partner  with 
his  father  ?  The  jury,  on  their  return  into 
court,  answered  the  first  two  interrogatories  in 
the  affirmative,  and  the  others  in  the  negative, 
and  found  a  verdict  in  favor  of  the  plaintiffs 
for  $4,355.58  damages,  including  interest.  The 
defendants  having  excepted  to  the  charge  and 
objected  to  the  questions  being  submitted  to 
the  jury,  which  had  been  answered  by  them, 
moved  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  T.  H.  Lee,  for  plaintiffs. 

By  the  Court,  Nelson,  Oh.  J.  Whether  the 
learned  judge  was  correct  or  not,  in  charging 
that  the  plaintiff,  McMasters,  was  entitled  to 
recover  for  the  whole  loss  in  the  names  of  the 
plaintiffs,  if  he  had  purchased  the  share  of  his 
copartner  before  the  fire,  is  a  question  not  ma- 
terial to  decide:  because  he  submitted  the  dis- 
tinct fact  to  the  jury,  upon  which  the  point  of 
law  rested,  and  they  have  found  that  no  snch 
purchase  was  made.  This  finding  renders  the 
opinion  expressed  wholly  unimportant  in  the 
case. 

The  course  the  judge  took  on  the  trial,  in 
submitting  certain  questions  to  the  jury  with 
a  view  to  avoid  the  necessity  of  a  second  trial, 
was  objected  to;  but  such  course  is  not  uncom- 
mon at  the  circuits  where  a  doubt  is  enter- 
tained upon  the  law;  it  cannot  operate  to  the 
prejudice  of  either  party,  and  frequently  avoids 
the  trouble  and  expense  of  a  new  trial.  It  is  in 
382*]  *the  nature  of  a  special  verdict,  which 
the  jury  may  always  find.  2  R.  S.,  421. 

I  think  the  judge  was  right,  also,  in  submit- 
ting to  the  jury  whether  the  Co.  were  not  con- 
cluded from  taking  exceptions  to  the  prelimi- 
nary proofs.  Although  repeated  communica- 
tions had  taken  place  with  the  officers  and 
agents  of  the  Co.,  and  in  some  instances,  in 
pursuance  of  directions  from  the  Board,  after 
the  preliminary  proofs  were  delivered,  no  such 
ground  was  taken.  On  the  contrary,  the  fair 
inference  from  all  the  proof  in  the  case  is,  that 
other  grounds  were  put  forth  and  mainly  re- 
lied upon  to  defeat  the  recovery.  The  law  is 
well  settled,  that  if  there  be  a  formal  defect  in 
the  preliminary  proofs,  which  could  have  been 
supplied  had  an  objection  been  made  by  the 
underwriters  to  payment  on  that  ground,  if 
they  do  not  call  for  a  document,  for  instance, 
or  make  objection  on  the  ground  of  its  ab- 
sence or  imperfection,  but  put  their  refusal 
upon  other  grounds,  the  production  of  such 
further  preliminary  proofs  will  be  considered 
as  waived.  10  Wend.,  401;  10  Pet.,  507.  There 
are  few  cases  that  come  before  us,  present- 
ing stronger  claims  To  the  application  of  this 
rule,  than  the  present  one,  or  that  better  exem- 
plify its  propriety  and  justice.  The  agents 
were  neighbors  of  the  assured,  in  daily  com- 
munication with  him  on  the  subject  of  his 
claim;  some  of  them  obviously  seeking  for  the 
means  of  defeating  it  by  inquiries  into  the  sit- 
uation and  title  of  the  property  destroyed, and 
by  interrogation  of  the  parties,  and  yet  no  dis 
tinct  objection  taken  as  to  the  preliminary 
steps,  that  might  now  be  regarded  as  fatal. 
Had  the  objection  been  made  in  the  course  of 
these  interviews,  the  defects  might  at  once  have 
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been  remedied,  as  is  obvious  from  the  author- 
ities already  referred  to. 
New  trial  denied. 

Preliminary  proofs  of  loss—  Waiver  of  notice.  Ex- 
plaincd— 49  Am.  Dec.,  77,  78  (11  Mo.,  290). 

Cited  in-27  N.  Y..224 ;  55  N.  Y..  291 ;  5  Laos.,  549  ; 
43  Barb.,  365:  44  How.  Pr..  *>4:  2  E.  D.  8..  288;  8 
Daly,  423 :  6  Blatchf..  249 ;  9  How.  U.  8.,  406 ;  11  Kan., 
97 ;  47  Pa.  St.,  213 ;  97  Pa.  8t.,24. 

Parties  jointly  injured—  Transfer  bttuxen.  Cited 
ln-32  N.  Y.,  406 ;  7  Barb.,  576. 

Also  cited  in— 7  Abb.  Pr..  91. 


*GROAT 

v. 
GILLESPIE  AND  GIBBONS. 


[*383 


Action  on  Attachment  Bond  —  Amount  of  Re- 
covery. 

In  an  action  on  an  attachment  bond,  the  plaint- 
iff is  not  entitled  to  recover  the  value  of  the  prop- 
erty levied  upon,  if  he  has  not  been  dispossessed; 
and  where  it  is  not  shown  that  he  has  been  subject- 
ed to  costs,  be  is  entitled  to  only  nominal  damages. 


was  an  action  of  debt  on  an  attachment 
-  bond,  tried  at  the  Rensselaer  Circuit  before 
the  Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

Gillespie  sued  out  an  attachment  in  a  jus- 
tice's court  against  the  property  of  Groat,  and 
gave  a  bond,  conditioned,  among  other  things, 
to  pay  to  Groat  all  damages  and  costs  which 
he  should  sustain  by  reason  of  the  issuing  of 
the  attachment,  if  Gillespie  should  fail  to  re- 
cover judgment  thereon.  Under  the  attach- 
ment, a  shanty  and  some  trifling  articles  of 
property  were  levied  upon.  On  the  return  of 
the  attachment,  Gillespie  did  not  appear,  and 
the  justice  entered  judgment  of  nonsuit  charg- 
ing costs  to  neither  party.  The  shanty  was 
unoccupied  at  the  time  of  the  levy,  and  the 
property  was  not  interfered  with,  otherwise 
than  by  merely  making  the  levy.  The  circuit 
judge  ruled,  that  by  the  levy  the  property  was 
in  the  custody  of  the  law,  in  charge  of  the  con- 
stable and  must  be  deemed  to  continue  in  the 
possession  of  the  constable  until  relinquished 
by  him  or  by  the  plaintiff  in  the  attachment, 
and  notice  of  such  relinquishment  given  to  the 
defendant  in  the  attachment;  and  that  the 
measure  of  the  damages  in  this  cause  was  the 
value  of  the  shanty.  To  this  decision,  the  coun- 
sel for  the  defendants  excepted.  Proof  of  the 
value  of  the  shanty  was  given,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $60.  The 
defendants  ask  for  a  new  trial, 

Mr.  J.  McKown,  for  defendants. 

Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  ruling  at 
the  circuit  was  clearly  erroneous.  The  plaint- 
iff was  entitled  only  to  *the  damages  [*384 
actually  sustained  in  consequence  of  the  at- 
tachment, and  nothing  more.  The  condition 
of  the  bond  carries  the  remedy  no  further,  ac- 
cording to  Its  terms. 

The  ground  of  the  recovery  is,  not  that  the 
proceedings  have  been  irregular  and  void  on 
the  part  of  the  plaintiff  in  the  attachment,  but 
that  he  has  failed  to  recover  a  judgment.  So 
far  as  respects  the  remedy  in  this  form,  it  is 
wholly  immaterial  whether  they  be  regular  or 
not.  The  breach  has  no  necessary  connection 
with  the  fact. 
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The  measure  of  damages,  therefore,  in  tro- 
•ver  or  trespass,  as  in  the  case  of  an  illegal  levy 
was  improperly  applied.  Upon  the  facts  in 
this  case  I  do  not  see  that  the  plaintiff  was  en- 
titled to  anything  more  than  nominal  damages. 

New  trial  granted. 


STAFFORD  t>.  BACON. 

'Compromise    of   Debt— Subsequent   Promise    to 
Pay  Balance — Consideration — Pleading. 

Where  a  debtor  compromises  a  debt  by  paying: 
one  third  thereof,  and  after  the  compromise  prom- 
ises to  pay  the  balance  when  he  shall  be  able,  such 
promise  is  binding:,  although  made  without  any  new 
•consideration  moving  thereto. 

It  is  not  necessary  in  such  case  to  count  upon  the 
new  promise ;  the  plaintiff  may  recover  on  the 
oriR-inal  indebtedness. 

Citations— 25  Wend.,  313 ;  3  Wend,,  135 ;  7  Johns. 
•Ch.,  303 ;  5  Taunt.,  37 ;  2  Taunt.,  184 ;  19  Johns.,  147 : 
14  Johns.,  468. 

THIS  was  an  action  of  assumpsit  tried  at  the 
Albany  Circuit,  in  June,  1829,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

In  May,  1829,  the  defendant  owed  the  plaint- 
iff $2,370.12;  which  debt  was  compromised  by 
the  defendant  paying  or  securing  one  third,  or 
six  shillings  and  eight  pence  on  the  pound. 
Subsequent  to  the  compromise  the  defendant 
promised  to  pay  the  balance  of  the  debt  when 
he  was  able.  Much  testimony  was  given  in 
the  cause.  When  the  plaintiff  rested,  the  de- 
fendant's counsel  moved  for  a  nonsuit,  on  va- 
rious grounds;  and  amongst  others,  that  the 
•evidence  of  the  ability  of  the  defendant  to  pay 
was  inadmissible  under  the  pleadings  in  the 
cause,  the  declaration  containing  only  a  count 
for  goods  sold  and  delivered,  and  the  common 
money  counts.  The  motion  for  nonsuit  was 
385*]  denied,  *and  the  judge  charged  the 
jury,  that  if  they  were  satisfied  from  the  evi- 
dence that  the  defendant  after  the  compromise 
promised  to  pay  the  balance  when  he  should 
be  able,  and  that  at  the  time  of  the  commence- 
ment of  this  suit  he  was  of  sufficient  ability  to 
pay  such  balance,  they  should  find  a  verdict 
for  the  plaintiff.  The  jury  found  for  the  plaint- 
iff with  $2,113.57,  damages.  The  defendant 
moved  for  a  new  trial. 

Mr.  A.  Taber,  for  defendant. 

.)//•.  J.  Lansing,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  only  point 
that  can  admit  of  any  question  in  this  case  is, 
whether  a  debt  discharged  by  a  creditor  on 
compromise,  for  a  less  sum  than  due,  can  be 
revived  by  a  subsequent  promise  to  pay  with- 
out any  new  consideration. 

I  had  occasion  to  consider  this  question  in  a 
recent  case  in  the  Court  for  the  Correction  of 
Errors  (Hosack  v.  Rogers,  ante,  p.  313)  and, 
after  a  full  investigation,  satisfied  myself  it 
came  within  the  class  of  cases  which  hold  that 
such  a  promise  revives  the  debt  after  a  dis- 
charge under  the  Bankrupt  or  Insolvent  Acts. 
These  Acts  as  effectually  extinguish  the  origi- 


NOTK.— This  case,  Stafford  v.  Bacon,  is  said  to 
have  been  erroneously  reported  by  Mr.  Wendell, 
the  opinion  of  the  Chief  Justice  having-  been  deliv- 
ered to  him  by  mistake.  See  2  Hill,  353.  The  opinion 
of  the  court,  per  Cowen,  J".,  may  be  found  in  1  Hill, 
532. 


nal  indebtedness,  as  if  released  by  the  creditor; 
so  much  so,  that  it  is  said  a  new  debt  is  created; 
and  yet  the  moral  obligation  existing  to  pay 
any  balance  remaining  beyond  the  dividends, 
is  regarded  sufficient  to  uphold  the  promise.  3 
Wend.,  135,  and  the  cases  there  cited,  and  7 
Johns.  Ch.,  303. 

The  duty  to  pay  the  whole  debt  is  absolute 
upon  the  debtor  ;  and  whether  discharged  by 
act  of  law  or  the  equally  humane  act  of  the 
creditor,  on  payment  of  part,  the  moral  obliga- 
tion in  respect  to  the  residue  is  the  same.  In- 
deed, if  there  be  any  difference,  I  think  it  in 
favor  of  the  latter;  for  it  is  fair  to  presume,  as 
the  debtor  accepted  his  terms,  they  were  more 
favorable  to  him  than  those  imposed  by  the 
law.  We  can  very  well  suppose  that  they  may 
have  been  such  as  to  leave  a  tie  upon  the  con- 
science that  would  lead  to  the  subsequent 
promise  when  the  party  deemed  himself  pos- 
sessed of  *the  means.  The  foundation  [*38O 
of  the  moral  obligation  is  certainly  as  strong 
as  in  many  cases  in  which  the  promise  has  been 
upheld. 

In  Lee  v.  Muggeridge,  5  Taunt.,  37,  the  bond 
of  a  married  woman,  though  void,  was  held 
sufficient  to  give  validity  to  her  promise  after 
she  became  discovert.  So  of  a  promise  to  pay 
the  money  actually  lent,  though  previously  ad- 
vanced upon  an  usurious  contract,  where  not 
only  the  security  but  the  original  contract,  was 
void.  2  Taunt. ,  184,  and  19  Johns. ,  147.  The 
same  has  been  held  where  a  defendant  has  neg- 
lected to  give  in  evidence  payment  of  his 
debt,  and  for  that  reason  the  money  is  again 
collected.  14  Johns.,  468.  Every  well  regu- 
lated mind  will  readily  assent  to  the  soundness 
of  the  principle  of  these  cases  ;  and  yet  the 
moral  duty  is  no  greater  than  the  case  of  a  de- 
mand voluntarily  given  up  in  whole  or  in  part 
on  account  of  a  present  inability  of  the  debtor, 
from  misfortune  or  otherwise,  to  pay.  In  each 
case  the  honest  debt  is  undischarged  ;  and 
while  it  remains,  the  obligation  arising  out  of 
the  original  contract  is  equally  binding  upon 
the  conscience  of  the  debtor.  He  is  absolved 
by  the  forms  of  law,  but  the  ties  of  honor  and 
conscience  continue  whilst  he  is  regarded  as 
the  subject  of  moral  duties. 

The  case  of  Depuy  v.  Swart,  already  referred 
to,  3  Wend.,  135,  shows  that  the  plaintiff  prop- 
erly counted  on  the  original  cause  of  action. 

Jfew  trial  denied. 

Affirined-1  Hill,  532;  2  Hill,  353. 


WILSON  v.  BURR. 

Counsel  Fees — Recovery  for — Services  to  Feme 
Covert  in  Action  for  Divorce — Pleading — Re- 
covery for  Services  to  Third  Person  on  Retain- 
er of  Defendant. 

An  action  lies  for  the  recovery  of  counsel  fees. 

A  feme  covert  who  retains  counsel  in  a  suit  prose- 
cuted by  her  for  a  divorce,  is  not  liable  to  him  in  an 
action  for  his  fees,  unless  subsequent  to  the  divorce 
she  promises  to  pay. 

Under  a  count  for  work  and  labor,  etc.,  as  the 
counsel  of  and  for  the  defendant,  and  upon  his  re- 
tainer in  and  about  the  prosecuting:  and  defending, 
etc.,  of  divers  causes,  etc.,  for  the  defendant,  the 
plaintiff  is  entitled  to  recover  his  fees  as  counsel  in 
defending:  a  third  person,  upon  the  retainer  of  the 
defendant. 

Citations— 2  R.  S.,  144,  sec.  39 ;  5  Taunt.,  37. 


WEND.  25. 
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rpHIS  was  a  motion  to  set  aside  a  report  of 
J-  referees.  The  plaintiff  sued  to  obtain  com- 
387*]  *pensation  for  his  services  as  counsel 
in  a  suit  prosecuted  by  the  defendant  to  obtain 
a  divorce  from  her  husband,  Aaron  Burr,  to 
whom  she  was  married  in  1888.  The  decree 
for  a  divorce  was  entered  in  July,  1836.  The 
principal  witness  for  the  complainant  was  one 
Maria  Johnson,  who  was  indicted  in  1885,  on  a 
charge  of  perjury;  and  apprehending  that  her 
conviction  would  be  followed  by  an  indict- 
ment for  subornation  of  perjury,  the  defend- 
ant employed  the  plaintiff  as  counsel  to  defend 
Maria  Johnson.  The  retainer  by  the  defend- 
ant of  tbe  plaintiff  as  counsel  in  the  chancery 
suit  was  fully  proved.  The  referees  allowed 
the  plaintiff  a  counsel  fee  of  $250,  in  the  chan- 
cery suit,  and  of  $200  for  defending  Maria 
Johnson  ;  and  accordingly  made  a  report  in 
f»vor  of  the  plaintiff  for  $450.  The  declara- 
tion charged  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $800,  for  the 
work  and  labor,  care,  diligence  and  attendance 
of  the  plaintiff  by  him  before  that  time  done, 
performed  and  bestowed,  as  the  attorney, 
counsel  and  solicitor  of  and  for  the  defendant, 
and  upon  her  retainer  in  and  about  the  prose- 
cuting, defending,  soliciting  and  attending  of 
divers  causes,  suits  and  businesses  for  the  de- 
fendant ;  and  for  certain  fees  due,  and  of 
right  payable  to  the  plaintiff  in  respect  thereof. 
The  defendant  moved  to  set  aside  the  report. 

Mr.  S.  Stevens,  lor  the  defendant,  insisted 
that  his  client  being  a  feme  covert  at  the  time 
of  the  retainer  of  the  plaintiff  as  counsel  in  the 
chancery  suit,  an  action  upon  such  retainer 
did  not  lie  against  her  ;  the  plaintiff  must  look 
to  the  prochein  ami  by  whom  the  defendant  ap- 
peared and  prosecuted  her  suit.  As  to  the 
counsel  fee  in  the  criminal  case,  be  contended 
that  the  plaintiff  could  not  recover  for  it,  un- 
der the  declaration  in  this  cause,  which  charged 
for  services  rendered  for  the  defendant,  and 
not  for  a  third  person  on  the  .retainer  of  the 
defendant.  Besides,  he  insisted  that  the  evi- 
dence was  not  sufficient  to  show  a  ratification 
of  the  retainer  of  the  plaintiff,  after  the  divorce. 
388*]  *Mr.  A.  Taber,  for  the  plaintiff, 
contended  that  the  plaintiff  being  authorized 
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by  statute  to  commence  a  suit  for  a  divorce  in 
her  own  name,  she  was  empowered  to  retain- 
solicitors  and  counsel  the  same  as  a  feme  sole. 
The  reason  why  the  contracts  offemet  covert 
are  held  invalid  does  not  apply  to  this  case.  A 
contract  of  &femecovert  is  held  invalid,  because 
presumed  to  have  been  made  under  the  com- 
pulsion of  the  husband,  which  is  not  here  to 
be  presumed.  In  support  of  this  proposition 
he  cited  2  R.  8.,  144,  sec.  89,  andBingham, 
Infancy  and  Coverture,  182,  269. 

By  the  Court,  Nelson,  Ch.  J.  The  report 
must  be  set  aside,  unless  the  plaintiff  relin- 
quishes the  $250  counsel  fee  in  the  chancery 
suit.  The  defendant  was  &feme  covert  when 
the  contract  was  made,  and  continued  so  until 
the  termination  of  the  suit  commenced  by 
her.  The  statute  allowing  the  suit  in  her  name, 
2  R.  S. ,  144,  sec.  39,  does  not  remove  the  com- 
mon law  inability  of  the  feme  covert  to  contract. 
I  admit,  if  a  subsequent  promise  could  be 
shown,  the  defendant  would  be  liable.  The 
previous  services  for  her  benefit,  and  at  her 
request,  would  constitute  a  moral  obligation 
sufficient  to  uphold  the  promise  made  after  the 
removal  of  the  disability.  5  Taunt.,  37.  Noth- 
ing short  of  this  can  give  a  right  of  action 
against  her. 

The  $200  counsel  fee  for  services  in  the  de- 
fense of  Maria  Johnson  was  properly  allowed. 
The  defendant  retained  the  plaintiff,  and  the 
right  to  compensation  stands  on  the  same  foot- 
ing as  if  the  plaintiff  had  been  retained  for  the 
defendant;  and  the  demand  is  recoverable  un- 
der the  common  counts  in  the  same  form  as  if 
the  services  had  been  rendered  for  the  defend- 
ant herself.  It  is  true,  at  the  time  of  the  retain- 
er the  defendant  was  &feme  covert  •  but  she  was 
soon  after  divorced,  and  it  is  to  be  presumed 
subsequently  recognized  the  services  rendered. 
The  report  must  be  set  aside,  unless  the  plaint- 
iff within  twenty  days  remits  the  $250,  so  as 
to  reduce  the  amount  to  be  recovered  to  $200  ; 
and  in  that  case  the  motion  is  denied. 

Ordered  accordingly. 

Denied— 43  Am.  Rep.,  782  (76  Mo..  625). 
Cited  in-26  N.  Y.,  611, 619;  27  How.  Pr.,  268;  2  Rob.. 
889 ;  Blatchf .  Prize.  343 ;  38  Ind..  229. 

WEND.  25. 


[END  OF  JANUARY  TERM,  1841.] 
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389*]  *PHELAN  ET  ux.  «.  KELLY. 

Descent  of  Possessory  Title  —  Possession  and  Title 
of  Owner  Acquired  by  Part  of  Heirs  —  Eject- 
ment by  Remaining  Heirs  —  Adverse  Possession. 

Where  a  parent,  having1  a  possessory  title  to  lands, 
dies  in  possession,  leaving:  several  children  his  heirs 
at  law,  who  succeed  to  such  possession,  it  is  not 
competent  for  one  or  more  of  such  heirs,  who  have 
obtained  the  exclusive  possession  of  the  whole  of 
the  premises,  to  defeat  a  recovery,  by  their  co-heirs, 
of  their  proportional  parts  or  shares,  by  setting  up 
a  title  acquired  from  the  owners  of  the  land  ;  to 
avail  themselves  of  such  title,  they  must  first  sur- 
render possession  to  their  co-heirs,  and  then  bring 
ejectment. 

It  seems,  however,  that  under  a  title  thus  ac- 
quired, an  adverse  possession  may  be  set  up  in  bar 
of  a  recovery,  when  no  disabilities  exist,  if  the  pos- 
session under  such  title  is  hostile,  in  its  inception,  to 
the  rights  of  the  claimants,  and  is  continued  for  a 
sufficient  length  of  time. 

Citations—  7  Cow.,  637  ;  3  Ad.  &  Ell.,  188  ;  2  Ad.  & 
Ell.,  17;  7  Johns.,  157  ;  5  Johns.  Ch.,  407  :  5  Cow.,  529  ; 
6  Vt.,  395  ;  10  J  ohns.,  292. 


was  an  action  of  ejectment,  tried  at  the 
JL  Schenectady  Circuit  in  Oct.,  1839,  before 
the  Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of  an 
undivided  sixth  part  of  certain  premises  where- 
of it  was  alleged  that  Richard  Bond,  the  father 
of  Angelica,  the  wife  of  Edward  Phelan,  the 
plaintiff  in  this  cause,  died  seised.  Angelica 
39O*]  *is  one  of  six  children,  and  heirs  at 
law  of  Richard  Bond,  who,  as  long  since  as 
1767  or  1768,  was  in  possession  of  about  170 
acres  of  land:  70  acres  lying  in  the  patent  of 
Currysbush,  and  100  acres  in  a  tract  of  land 
called  the  Church  patent  ;  the  tracts  adjoining 
each  other.  About  half  of  the  100  acres  was 
demised  in  perpetuity  by  the  Reformed  Dutch 
Church,  in  Schenectady,  to  one  Peter  Platts, 
in  1769,  which,  by  an  informal  transfer  in- 
dorsed on  the  lease,  appeared  to  have  been 
transferred  to  Richard  Bond.  The  residue  of 
the  100  acres  appears  to  have  been  held  by  him 
solely  by  right  of  possession.  On  this  portion 
of  the  premises  were  his  house  and  barn.  In 
1781  he  abandoned  his  family,  leaving  his  wife 
and  children  in  possession  of.  the  170  acres. 
His  wife  took  the  management  of  the  proper- 
ty, and  all  the  children  remained  with  her, 
until  the  daughters  married  and  went  away 
with  their  husbands.  There  were  three  daugh- 
ters and  three  sons;  the  latter  named  Richard, 
WKND.  25. 


Samuel  and  Joseph.  In  1789,  the  two  sons, 
Samuel  and  Joseph,  procured  a  lease  from  the 
Dutch  Church,  demising  to  themselves  in  per- 
petuity the  100  acres  in  the  Church  patent. 
Whether  at  this  time  their  father  was  dead, 
was  not  distinctly  shown,  the  only  evidence  in 
the  case  showing  that  in  1795  he  had  been  dead 
some  time.  Their  mother  remained  in  posses- 
sion until  her  death.  In  1804  Samuel  claimed 
the  premises  as  his  own,  and  said  he  would 
keep  the  other  children  out.  Angelica,  the 
plaintiff  in  this  cause,  was  only  seven  months 
old  when  her  father  left  his  family  in  1781. 
She  was  married  in  1787  io  one  Adam  Ouder- 
kirk,  who  died  in  1816;  and  this  suit  was  com- 
menced in  1832.  The  defendant  held  under 
title  derived  from  Samuel  and  Joseph.  It  was 
conceded  on  the  trial  that  the  plaintiffs  were 
entitled  to  recover  one  sixth  of  the  lands  in 
Currysbush;  but  their  claim  for  the  residue 
was  contested.  The  judge  charged  the  jury, 
that  if  from  the  testimony  they  were  satisfied 
that  Richard  Bond,  the  father  of  Angelica.was 
in  the  actual  possession  of  the  premises.claim- 
ing  them  as  his  own,  and  his  family  remained 
in  possession  until  his  death,  that  the  property 
descended  to  his  children,  as  his  heirs  at  law, 
in  equal  proportions;  that  under  such  circum- 
stances, it  was  not  competent  for  one  or  more 
of  *his  heirs,  in  possession  under  him,  [*391 
to  purchase  a  new  title  and  thereby  oust  the 
co-heirs,  without  first  surrendering  the  posses- 
sion. He  also  charged  them  to  inquire  wheth- 
er there  was  an  adverse  possession  on  the  part 
of  Samuel  and  Joseph,  and  to  determine  when 
the  same  commenced.  If  it  did  not  commence 
until  after  the  marriage  of  Angelica  with 
Ouderkirk,  then,  the  Statute  of  Limitations  did 
not  begin  to  run  against  her  until  the  death  of 
Ouderkirk,  and  consequently  her  claim  would 
not  be  barred.  The  defendant  excepted  to  the 
charge.  The  jury  found  for  the  plaintiffs  for 
the  one  sixth  of  the  premises  claimed.  The  de- 
fendant moved  for  a  new  trial. 

Mr.  A.  L.  Linn,  for  defendant. 

Mr.  A.  C.  Paige,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  R.  Bond,  the 
elder,  was  in  possession  and  occupation  of  the 
premises  in  question,  claiming  title  as  early  as 
1767,  and  continued  such  possession  down  to 
about  1780,  when  he  left  the  country.  In  some 
of  the  previous  cases  which  have  been  before 
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us  relative  to  this  property,  it  appeared  that  he 
went  to  Canada,  and  joined  the  British.  He 
left  a  wife  and  six  children  in  possession,  who 
lived  together  on  the  farm  until  the  daughters 
married.  The  wife  of  the  plaintiff  was  the 
youngest,  and  married  about  1787.  The  father 
died  about  1790.  Thus  it  appears,  that  the  fa- 
ther of  the  wife  of  the  plaintiff  and  the  fam- 
ily were  in  the  actual  possession  and  occupa- 
tion for  the  period  of  some  88  years.  28  of 
which  were  during  the  lifetime  of  the  former. 
For  several  years  after  Bond  left,  his  wife 
managed  the  farm.  She  leased  it  two  years; 
and  afterwards  carried  it  on  herself,  with  the 
assistance  of  her  children.  It  turns  out  that, 
in  point  of  fact,  Bond  had  no  paper  title  to 
some  40  or  50  acres  of  the  farm;  but  his  dwell 
ing-house  and  barn  were  on  that  part  of  the 
premises,  with  some  20  acres  under  cultiva- 
tion, and  the  whole  fenced.  In  1789,  while 
tne  children  were  thus  living  with  their  mother, 
two  of  the  sons,  Samuel  and  Joseph,  took  a 
lease  to  themselves  from  the  Dutch  Church,  of 
a  portion  of  the  farm  including  that  for  which 
392*J  their  father  had  no  *deed;  and  this  ti- 
tle is  now  set  up  in  bar  of  the  claim  of  the  co- 
heirs. 

The  defendant  stands  in  no  better  condition 
than  Samuel  and  Joseph,  and  the  main  ques- 
tion is, whether  they  could  set  up  an  outstand- 
ing title  under  the  circumstances  of  the  case, 
to  defend  a  possession  thus  acquired  in  com- 
mon with  the  other  children,  to  the  exclusion 
of  the  latter.  I  am  of  opinion  they  cannot; 
they  must  first  surrender  possession,  and  assert 
their  subsequently  acquired  title,  if  they  have 
one,  by  ejectment. 

The  rule  of  law,  that  a  person  coming  into 
possession  of  lands  under  the  agreement  or  li- 
cense of  another,  cannot  be  permitted  to  deny 
the  title  of  the  latter,  when  called  upon  to  sur- 
render, is  of  almost  universal  application. 
Even  if  he  had  a  valid  title  at  the  time,  he  is 
deemed  to  have  waived  it,  and  as  between  the 
parties  to  have  admitted  title  in  the  person  un- 
der whom  he  entered,  7  Cow.,  687;  3  Ad.  & 
Ell.,  188;  2  Id.,  17.  In  one  of  these  cases,  the 
K.  B.  held  that  the  rule  applied  to  the  case  of 
a  license  to  enter  for  a  temporary  purpose. 
Denham,  Ch.  ,/.,  said  the  defendant  thereby 
waived  any  title  which  she  might  previously 
have  been  able  to  assert;  she  held  possession 
through  a  license,  whether  for  a  longer  or 
shorter  time,  was  immaterial.  She  cannot 
claim  against  the  party  by  whom  she  was  let 
in;  that  party,  as  between  them,  has  the  title. 
Applying  this  principle  to  the  case  before  us, 
how  does  it  stand.  The  ancestor  takes  posses- 
sion of  a  farm,  occupying  and  improving  it  for 
18  years,  and  then  abandons  it  to  his  wife  and 
children.  They  continue  the  like  occupation 
and  enjoyment  till  the  daughters  are  married, 
and  the  mother  dies,  leaving  the  two  sons  re- 
maining. It  is  manifest  their  possession  is  de- 
rived from  the  father  and  the  other  children. 
Until  the  death  of  the  father,  the  mother  may 
be  regarded  as  representing  him  and  managing 
the  estate.  She  did  so  in  point  of  fact.  On 
his  decease,  it  descended  to  all  the  children  as 
tenants  in  common,  the  mother  continuing  to 
occupy  as  guardian  in  socage  for  those  under 
age,  7  Johns.,  157.  Samuel  and  Joseph  were, 
therefore,  as  completely  in  possession  under 
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him,  and  in  subordination  to  his  title,  and  the 
rights  of  the  co  heirs  in  1789,when  they  took 
the  lease,  *as  if  he  bad  let  them  in  by  [*393 
an  express  license  or  agreement.  This  potuca 
sion  they  have  never  surrendered,  but  contin- 
ued to  hold  and  enjoy  it  until  it  was  t runs 
ferred  to  the  defendant. 

It  was  strongly  urged  by  the  learned  coun- 
sel for  the  defendant,  that  a  person  in  posses- 
sion may  purchase  in  an  outstanding  title,  for 
the  purpose  of  strengthening  his  own.  and  that 
Samuel  and  Joseph  had  done  nothing  more. 
The  principle  I  admit  to  the  fulle8t~extent, 
with  this  qualification,  namely:  that  the  pos- 
session has  not  been  taken  under  circumstances 
that  preclude  him  from  disputing  the  title  of 
the  party  claiming.  The  rule  to  which  I  have 
already  adverted  necessarily  annexes  this  ex- 
ception. No  doubt  the  title  of  the  Church  may 
have  been  taken  for  the  benefit  of  the  widow 
and  heirs,  with  a  view  to  quiet  their  possession. 
There  is  nothing  in  the  case,  or  in  the  relation 
in  which  the  parties  stand,  that  could  interfere 
with  such  a  step.  What  I  contend  for  is,  that 
one  of  the  co-heirs  having  derived  his  posses- 
sion from  the  common  ancestor,  as  well  as 
through  his  co-heirs,  is  disabled,  while  stand- 
ing upon  this  possession  from  disputing  their 
title.  I  do  not  deny  but  the  title  thus  attempted 
to  be  set  up  may  be  valid,  nor  but  that  the 
party  may  avail  himself  of  it  after  surrender- 
ing this  possession.  In  a  court  of  law, he  clearly 
could.  There  might  be  considerations  existing 
between  the  co-heirs  that  would  lead  a  court 
of  equity  to  declare  the  purchase  to  have  been 
made  for  the  benefit  of  all,  upon  proper  terms. 
This  is  evidently  the  inclination  of  the  mind  of 
Chancellor  Kent,  in  Van  Horne  v.  Fonda,  5 
Johns.  Ch.,  407. 

The  case  of  Jackson  v.  Streeter,  5  Cow. ,  529, 
involved  the  very  point  now  in  controversy. 
The  reporter  states  correctly  the  principle  de- 
cided: that  where  one  takes  by  descent  as  a  co- 
heir and  tenant  in  common,  in  ejectment  by 
his  co  heir  or  one  claiming  under  him,  he  can- 
not show  the  ancestor  had  no  title.  There  the 
ancestor  died  in  possession,  leaving  four  chil- 
dren, of  whom  the  defendant,  who  had  re- 
mained in  possession,  was  one.  The  lessor  had 
acquired  the  interest  of  two  of  the  others;  and 
one  ground  of  defense  was,  that  the  ancestor 
had  no  title;  the  offer  to  prove  which,  was 
rejected,  *and  sustained  on  the  princi  [*394 
pie  alreadv  stated.  The  same  doctrine  will  be 
found  in  t*ropr's  of  Baintree  v.  Battles,  6  Vt., 
395,  where  the  court  say,  it  is  very  clear  that 
it  is  not  competent  for  the  defendant  to  resist 
the  rights  of  his  co  tenants,  by  setting  up  an 
adverse  title  in  a  stranger.  The  same  general 
principle  is  illustrated  in  Jackson  v.JJi?iman,10 
Johns., 292.  The  plaintiff  claimed  as  purchaser, 
on  sale  under  a  judgment  against  G.  B.,  dock- 
eted Dec.  21,  1809.  The  lien  of  the  judgment 
went  back  to  1792.  The  defendant  was  in  un 
der  L.,  who  had  taken  a  deed  of  the  premises 
from  G.  B.  in  1800,  and  entered  under  it;  and 
showed  that  his  landlord  (L.)had  subsequently 
acquired  a  good  adverse  title;  and  the  question 
was,  whether  the  defense  was  admissible.  The 
court  held  it  was  not,  on  the  ground  that  L. 
coming  in  under  the  title  from  G.  B.  was  es- 
topped from  denying  it  as  against  a  purchaser 
under  the  same  title,  which  overreached  his; 
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that  G.  B.  would  not  be  permitted  to  gainsay 
it,  and  L.  stood  in  his  place. 

Now.thecaseof  the  plaintiffs  here  combines, 
in  itself,  every  consideration  upon  which  the 
principle  above  applied  stands,  and  something 
more.  The  plaintiffs  here  not  only  proved  a 
right  to  a  portion  of  the  title,  under  which 
Samuel  and  Joseph  entered,  paramount  to 
them,  but  for  a  long  time  Angelica,  one  of  the 
plaintiffs,  possessed  and  enjoyed  in  common, 
all  acknowledging  the  common  source.  Upon 
the  above  case,  the  fact  that  they  entered  and 
held  under  the  ancestor's  title, and  she  showing 
a  paramount  right  to  a  share  of  it,  would  be 
enough.  Having  acquired  their  possession 
under  it,  they  are  not  permitted  to  gainsay  the 
title  to  the  prejudice  of  one,  claiming  a  better 
right  to  a  portion  of  the  property. 

I  admit  that  Samuel  and  Joseph  might  oust 
the  co  tenant,  and  defeat  her  recovery  by  an 
adverse  holding  for  25  years,  no  disabilities  ex- 
isting; and  that  they  might  show  the  purchase 
of  an  outstanding  title  as  part  of  the  evidence 
in  making  out  this  defense.  It  would  go  to 
characterize  their  possession  as  hostile  and  ad- 
verse. But  this  stands  upon  an  entirely  differ- 
ent principle.  The  defense  concedes  the  title 
of  the  co-tenant,  and  seeks  to  defeat  it  for  the 
395*]  omission  on  *her  part  to  assert  it  in 
proper  time.  So  in  the  case  of  Jackson  v.Hin- 
man,  the  defendant  would  not  have  been  pre- 
cluded from  showing  a  bar  by  adverse  posses- 
sion; that  ground  would  not  be  inconsistent 
with  the  principle  upon  which  the  decision 
was  placed.  An  ouster  alone  of  a  co-tenant 
never  constitutes  a  bar;  it  merely  drives  him 
to  a  legal  remedy  to  gain  possession. 

The  above  view  is  applicable  to  the  whole  of 
the  premises  claimed  by  the  plaintiffs;  and  it 
will,  therefore,  be  unnecessary  to  examine  the 
question,  whether  the  judge  was  right  in  in- 
structing the  jury  that  they  might  presume  a 
grant  in  fee  to  Bond,  the  elder,  of  the  portion 
covered  by  the  Platte  lease. 

The  jury  have  found  that  no  ouster  or  ad- 
verse possession  existed  against  Angelica,  at 
the  time  of  her  marriage  with  Ouderkirk, 
which  took  place  about  1787,  when  she  was 
under  age;  and  it  is  quite  clear  their  verdict  is 
well  warranted  by  the  evidence.  The  statute, 
therefore,  could  not  begin  to  run  against  her 
until  his  death,  about  16  years  before  the 
commencement  of  the  suit. 

It  is  urged  that  the  taking  of  the  lease  from 
the  Church  by  Samuel  and  Joseph  in  1789,  of 
the  whole  interest,  had  the  immediate  effect  of 
ousting  the  co-tenants.  That  might  be  so,  if 
Samuel  and  Joseph  had  held  the  sole  posses- 
sion at  the  time;  but  the  weight  of  the  proof 
is,  that  the  family  were  occupying  the  prem- 
ises the  same  as  when  Bond  left  them. 

New  trial  denied. 

Cited  In— 3  Denio.  340  :  5  Denio,  434 ;  87  N.  Y.,  354 ; 
7  Barb.,  105;  9  Barb.,  237  ;  38  Mo..  114. 


396*]      *FRISBEY  t>.  THAYER. 

Landlord  and  Tenant — Construction  of  Statute 
Authorizing  Landlord  to  Pursue  Goods  Car- 
ried off  Demised  Premises. 

The  Act  authorizing  a  landlord  to  pursue  goods 
carried  off  demised  premises,  and  within  30  days 
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seize  them,  applies  only  to  the  goods  of  the  tenant, 
and  not  to  goods  taken  by  a  creditor  from  the  de- 
mised premises  with  the  assent  of  the  tenant,  in 
payment  of  a  bona  fide  debt,  though  the  creditor 
knows  the  rent  is  due,  and  apprehends  the  land- 
lord may  distrain. 

It  was  accordingly  held,  in  this  case,  that  per- 
sonal property  taken  by  a  bona  fide  mortgagee  from 
demised  premises  by  virtue  of  a  mortgage,  was  not 
subject  to  be  pursued  and  levied  upon  by  a  distress 
warrant. 

The  Statute  2  R.  S.,  70,  sec.  5,  requiring  possession 
to  accompany  mortgages,  has  no  application  as  be- 
tween a  mortgagee  and  landlord ;  but,  in  such  case, 
fraud  in  fact  may  be  shown. 

Citations— 2  R.  S.,  70,  sec.  5;  413,  sees.  16, 17;  8  Anne, 
ch.  14;  11  Geo.  II.,  ch.  19;  Bradby,  Dist.,96,  97;  Com. 
Land.  &  Ten.,  380, 418 ;  5  Maule  &  S.,  38  ;  4  Dowle  & 
R..  33 ;  7  Bing.,  243 ;  1  Carr.  &  M.,  227 ;  3  Tyr.,  170 ;  5 
Cow.,  329 ;  9  Wend.,  80 ;  11  Wend.,  61 ;  Pow.,  Mort., 
281 ;  6  Johns.  Ch.,  417. 

ERROR  from  the  Albany  Mayor's  Court. 
Frisbey  sued  Thayer  in  the  justices'  court 
of  the  City  of  Albany  in  an  action  of  trover  and 
conversion,  and  recovered  judgment  for  $32 
damages,  besides  costs.  Thayer  appealed  to 
the  mayor's  court.  On  the  trial  in  that  court, 
the  following  facts  appeared:  the  plaintiff,  a 
constable  in  the  city,  claimed  the  property  in 
question,  being  the  household  furniture,  un- 
der a  levy  made  by  him  Jan.  31,  1838,  by  virt- 
ue of  a  distress  warrant  issued  by  one  Stephen 
Paddock,  for  the  arrears  of  rent  due  to  him 
upon  certain  premises  demised  to  Thomas  Feet- 
er.  The  plaintiff  found  the  property  in  charge 
of  an  auctioneer,  and  forbade  its  sale;  but  the 
auctioneer  sold  it  by  the  direction  of  Thayer. 
who  had  taken  possession  of  it  six  days  previ- 
ous to  Frisbey's  levy,  by  virtue  of  a  mortgage 
executed  by  Feeter  to  Robert  Kirkpatrick, 
bearing  date  in  July,  1837,  conditioned  for  the 
payment  of  about  $47,  and  authorizing  a  sale 
of  the  property  in  default  of  payment.  The 
property  was  taken  by  Thayer,  and  removed 
from  the  demised  premises.  The  mortgage  was 
given  for  a  full  and  fair  consideration;  and  the 
property  remained  in  the  possession  of  the 
mortgagor,  and  of  his  widow  since  his  death, 
until  it  was  taken  by  Thayer.  The  recorder  in- 
structed the  jury,  that  if  they  should  find  that 
the  mortgage  was  given  in  good  faith,  and  for 
a  valuable  consideration,  and  that  the  proper- 
ty was  removed  from  the  demised  premises 
without  the  connivance  of  the  tenant  before  a 
levy  was  made  under  the  distress  warrant,  the 
landlord  had  not  *the  right  to  follow  [*397 
the  goods  for  the  purpose  of  obtaining  satis- 
faction of  his  rent,  and  the  defendant  would 
be  entitled  to  their  verdict.  The  plaintiff's 
counsel  requested  the  recorder  to  charge  the 
jury,  that  the  mortgage  was  void  for  the  want 
of  a  change  of  possession  of  the  property,  it 
having  remained  with  the  mortgagor  and  his 
family  from  the  time  of  the  execution  of  the 
mortgage  until  it  was  taken  away  by  Thayer. 
The  recorder  refused  so  to  charge,  and  the 
plaintiff  excepted  to  the  charge  and  to  the  refu- 
sal. The  jury  found  a  verdict  for  the  defend- 
ant, on  which  judgment  was  entered.  The 
plaintiff  sued  out  a  writ  of  error.  The  case 
was  submitted  on  written  arguments  by, 

Mr.  H.  G.  Wheaton,  for  plaintiff  in  error. 

Mr.  O.  A.  Kingsley,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  Our  Statute 
2  R.  S.,  413,  sees.  16,  17,  allows  the  landlord 
to  pursue  the  goods  carried  off  the  demised 
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premises,  and  seize  them  wherever  found  with- 
in thirty  days  after  the  removal,  etc.,  except 
when  "sold  before  such  seizure  made,  in  good 
faith,  and  for  a  valuable  consideration,  to  a 
pi-r-on  not  privy  to  such  fraudulent  removal." 
This  Act  was  taken  from  8  Anne,  ch.  14,  ex 
tended, by  11  Geo.  II.,  ch.  19,  which  contained 
a  like  exception.  Bradby,  Dist..  96,  97;  Com. 
Land.  &  T.,  380.  The  Act  applies  only  to  the 
goods  of  the  tenant,  5  Maule  &  S.,  38,  and  not 
to  goods  taken  by  a  creditor  with  the  assent  of 
the  tenant  in  payment  of  a  bona  fide  debt, 
though  he  knows  rent  is  due,  and  apprehends 
the  landlord  may  distrain.  Com.  Land.  &T., 
418.  This  last  case  stands  upon  the  familiar 
principle,  that  the  debtor  may  give  preference 
to  a  creditor.  Rent  is  a  meritorious  demand, 
and  the  law  affords  very  ample  remedies  to  en- 
force payment;  but  the  landlord  can  set  up  no 
peculiar  preference  over  other  bona  fide  credit- 
ors, until  he  acquires  an  actual  lien  upon  the 
goods. 

The  case  under  consideration  needs  not  the 
benefit  of  the  exception  in  the  17th  section, 
in  favor  of  bona  fide  purchasers,  as  that  obvi 
ously  applies  to  sales  made  after  removal  of  the 
goods.  The  language  of  the  clause  proves 
£98*]  this.  It  *rests  upon  the  general  right 
of  the  tenant  to  dispose  of  his  property,  which 
is  no  more  embarrassed  on  account  of  rent  in 
arrear,  than  it  is  by  any  other  description  of 
outstanding  debts. 

It  was  at  first  held  that  a  removal  in  open 
day  not  being  clandestine,  was  not  within  the 
meaning  of  the  Statute  of  11  George;  but  it  is 
now  extended  to  all  cases  where  by  the  con- 
duct of  the  tenant  in  the  removal,  the  land- 
lord is  turned  over  to  the  naked  remedy  by 
action;  and  it  was  accordingly  held  in  Opper- 
man  v.  Smith,  4  Dowl.  &  R.,  33,  that  where 
the  tenant  in  open  day,  and  with  notice  to  his 
landlord,  removed  his  goods,  without  leaving 
sufficient  to  satisfy  the  rent  then  due,  and  the 
latter  followed  and  distrained,  though  the  re- 
moval was  not  clandestine,  yet  as  it  was  fraud- 
ulent (which  was  a  question  of  fact  for  the 
jury),  the  landlord  was  justified  under  the 
statute.  The  tenant  may  remove  the  goods, 
unless  guilty  of  fraud  in  fact;  a  fortiori  may 
the  purchaser  or  mortgagee  do  so.  7  Bing., 
243;  1  C.  &  M.,  227;  3  Tyr.,  170. 

Neitherdoes  the  Statute  2  R.S., 70,sec.5,mak- 
ing  mortgages  void  as  to  creditors  and  subse- 
quent purchasers  apply,  as  the  question  there 
can  only  arise  between  judgment  creditors  and 
the  mortgagee.  A  distress  warrant  does  not 
stand  on  the  footing  of  a  judgment  and  execu- 
tion. The  mortgage  may  be  fraudulent  in  re- 
spect to  the  landlord  ;  but  it  must  be  a  fraud 
at  common  law,  where  the  question  of  fraud 
ulent  intent  arises,  and  must  be  passed  upon, 
as  has  been  done  in  this  case.  The  landlord 
did  not  need  the  aid  of  the  statute,  because  he 
could  always  seize  the  goods  in  possession  of 
his  tenant.  He  could  not  follow  them  off  the 
premises  at  common  law  ;  and  hence  the  Stat- 
ute of  Anne  and  11  George  II.,  gave  him  the  3C 
days;  but  that  right  we  have  seen  does  not  ap- 
ply to  goods  taken  in  payment  of  a  bona  fide 
debt.  It  was  said  in  Reynolds  v.Shuler,  5  Cow., 
329,  by  Sutherland,  /.,  that  a  mortgage  was 
not  a  sale  within  the  proviso  to  this  Act.  If 
this  be  so,  it  does  not  affect  the  mortgage  in 
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question,  as  it  stands  independently  of  it.  Be- 
sides, the  title  had  become  absolute  in  the 
mortgagee  on  the  forfeiture  of  the  mortgage. 
9  Wend.,  80  ;  11  Id.,  61.  But  if  it  had  been 
material  I  think  the  intimation  would  have 
been  worthy  *of  further  consideration.  P.'JJM) 
A  mortgagee  is  deemed  a  purchaser  submodo; 
he  is  so  regarded  every  day  under  the  Statute 
Respecting  Fraudulent  Sales,  2  R.  S.,  70,  sec. 
5,  and  protected  within  the  saving  clause  in 
favor  of  subsequent  purchasers  in  good  faith. 
See,  also,  Pow.,  Mort.,  281,  and  6  Johns.  Ch., 
417.  The  reason  of  the  exception  applies  as 
strongly  to  the  extent  of  the  interest  involved, 
to  the  mortgagee,  as  in  case  of  an  absolute  pur- 
chase. But  it  is  not  important  to  pursue  this 
point. 
The  ground  upon  which  I  place  the  case  is: 

1 .  The  mortgage  was  taken  to  secure  a  bona 
fide  debt,  and  was  valid  as  between  the  parties; 

2.  It  was  valid  also  in  respect  to  the  landlord, 
unless  fraudulent  in  fact,  not  falling  within 
the  5th  section  of  the  Act  declaring  sales  and 
mortgages  fraudulent, unless  accompanied  with 
possession  ;  and  3.  The  property  was  not  the 
tenant's,  when  it  was  removed  from  the  prem- 
ises, within  the  statute  authorizing  the  land- 
lord to  pursue  it  with  his  warrant  within  30 
days. 

Judgment  affirmed. 

Held  obiter— 28  N.  Y.,  49;  28  How.  Pr.,  79. 

Distinguished-27  N.  Y.,  604.  610. 

Explained— 1  Sandf .,  33. 

Cited  in— 2  Hill,  477;  4  Hill,  605: 6  Hill,  385;  1  Denio, 
196 ;  9  Paige,  643 ;  3  Edw.,  580 ;  60  N.  Y.,  220;  72  N.  Y., 
427  :  77  N.  Y.,  629:  79  N.  Y.,  45 ;  11  Hun,  285:  29  Barb., 
Ill ;  38  How.  Pr.,  219;  9  Abb.  Pr.,  342;  7  Abb.  N.  S., 
184 ;  5  Abb.  N.  C.,  191 ;  5  Bos..  368  ;  21  Kan.,  697. 


THE  PEOPLE  v.  KENDALL. 

Indictment  for  Obtaining  Goods  by  False  Pre- 
tenses— Responsibility  of  Minor. 

An  indictment  lies  for  obtaining  goods  by  false 
pretenses  where  a  party  represents  nimself  to  be 
the  owner  of  property  which  does  not  belong  to 
him,  and  thus  fraudulently  induces  the  owner  to 
sell  the  goods  to  him  on  credit. 

Although  a  minor,  within  the  age  of  21  years,  can- 
not be  made  responsible  civiliterior  goods  thus  ob- 
tained, he  may  be  proceeded  against  criminalitrr. 
under  the  statute  in  respect  to  obtaining  goods  by 
false  pretenses. 

Citations— 2  R.  S..  564,  sec.  63:  1  Hawk.,  1 ;  343,  tit. 
Cheats ;  345,  n.  2 ;  4  Bl.  Com.,  23 ;  Hale.  P.  C..  21  :  3 
Bac.,  591.  592 ;  Reeves,  Dom.  Rel.,257;  14  Wend..  558; 
11  Wend.,  565;  Sid..  258;  9  Vin.,  396,  pi.  18  ;  33  Hen. 
VIII.,  ch.  1. 

OBTAINING  goods  by  false  pretenses ;  in- 
fancy. The  defendant  was  indicted  at 
the  Chenango  Oyer  and  Terminer  for  obtain- 
ing a  fur  cap,  of  the  value  of  $14,  from  E. 
Northrup  and  C.  M.  Brown,  partners  in  trade, 
by  falsely  representing  himself  to  be  a  joint 
owner  with  his  father  of  a  number  of  cows 
and  other  stock,  then  being  upon  a  farm  occu- 
pied by  his  father.  Northrup  &  Brown  sold 
the  cap  to  him  and  took  his  note  for  the  price, 
payable  at  a  future  day.  When  the  note  came 
to  maturity  the  defendant  was  sued,  and  he  in- 


NOTE.— Infancy— Liability  of  infants  for  torts. 

In  general,  infants  are  liable  for  torts.  See  Camp- 
bell v.  Stakes.  2  Wend.,  137.  note. 

2.  Fraud— False  representations—  When  action  lies 
for.  See  Allen  v.  Addington,  7  Wend.,  9,  note. 
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terposed  the  plea  of  infancy.  The  vendors 
4OO*]  thereupon  *discontinued  the  suit,  and 
procured  him  to  be  indicted.  At  the  time  the 
defendant  obtained  the  cap  he  was  19  years 
old,  and  resided  with  his  father,  who  provided 
him  with  necessaries  suitable  to  his  age  and 
condition  in  life.  The  counsel  for  the  defend- 
ant insisted  that  as  under  the  circumstances 
above  detailed  the  defendant  was  not  capable 
of  making  a  contract  in  respect  to  the  cap, 
which  in  law  was  obligatory  upon  him,  he 
could  not  commit  a  legal  fraud  or  deceit  in 
making  the  contract ;  and  could  not  in  law  be 
guilty  of  obtaining  the  cap  by  means  of  the 
contract  of  purchase  and  false  pretense,  set 
forth  in  the  indictment.  This  objection  was 
overruled  by  the  Court  of  General  Sessions  of 
Chenango,  and  the  jury,  under  the  charge  of 
the  court,  found  the  defendant  guilty.  The 
counsel  for  the  defendant  having  obtained  a 
bill  of  exceptions  to  be  sealed,  the  same,  to- 
gether with  the  indictment,  were  removed  into 
this  court  to  obtain  the  advice  thereof.  The 
case  was  submitted  on  written  arguments  by, 

Mr.  H.  Van  Der  Lyn,  for  defendant. 

Mr.  J.  Clapp,  District  Atty. ,  for  the  people. 

By  the  Court,  Nelson,  Ch.  J.  The  question 
presented  in  this  case  is,  whether  a  minor  is 
within  the  statute  making  it  an  offense  to  pro- 
cure goods  by  false  pretenses. 

A  very  ingenious  argument  has  been  sub- 
mitted by  counsel  for  the  prisoner  maintaining 
the  negative. 

The  offense  as  charged  consists  in  the  de- 
fendant having  procured  a  fur  cap  f rom  N.  & 
B.  by  falsely  affirming  that  he  was  interested 
in  the  stock  and  other  property  on  a  farm  oc- 
•cupied  by  his  father.  It  appears  that  he  lived 
with  his  father  at  the  time,  who  supplied  him 
with  the  usual  necessaries  for  his  condition. 
The  contract  of  sale,  therefore,  was  not  bind- 
ing, on  account  of  his  minority.  Hence  it  is 
insisted  he  cannot  be  guilty  of  fraud  or  deceit 
therein,  that  can  in  any  way  affect  him,  and 
which  are  essential  ingredients  in  the  crime  ; 
that  as  the  contract  itself  is  voidable,  notwith- 
standing the  false  representations,  they  are  to 
be  disregarded  as  idle  and  unmeaning.  This 
40 1  *]  is  all  undoubtedly  correct  as  *it  respects 
the  civil  remedy ;  for  it  is  well  settled  that  a 
.matter  arising  ex  contractu,  though  infected 
with  fraud,  cannot  be  changed  into  a  tort  in 
order  to  charge  the  infant  by  a  change  of  the 
remedy.  Several  strong  cases  to  this  effect  are 
referred  to  in  the  brief  submitted.  But  other 
•considerations  present  themselves  when  view- 
ing the  case  in  a  criminal  aspect,  to  which  ef- 
fect must  be  given ;  and  which  are  decisive 
against  the  prisoner. 

The  Statute  2  R.  8.,  564,  sec.  53,  is  general : 
"  Every  person  who  with  intent  to  cheat  or  de- 
fraud another,"  "shall  be  punished,"  etc.  It 
contains  no  exception  in  favor  of  infants.  All 
the  books  agree  that  where  an  act  is  denounced 
as  a  crime,  even  of  felony  or  treason,  by  a  gen- 
eral statute,  it  extends  as  well  to  infants,  if 
above  14  years,  as  to  others.  1  Hawk.,  1 ;  4 
Bl.  Com.,  23;  Hale,  P.  C.,  21;  3  Bac.,  592; 
Reeves,  Dora.  Rel.,  257.  The  gist  of  the  of- 
fense here  consists  in  procuring  the  goods  of 
another  by  false  pretenses,  with  the  intent  to 
•cheat  and  defraud  :  intentionally  and  f raudu- 
WEND.  25 


ently  inducing  the  owner  to  part  with  his 
property  by  willful  falsehoods,  in  representing 
limself  to  be  in  a  condition  in  which  he  knew 
he  was  not.  14  Wend.,  558  ;  11  Id.,  565. 

The  legal  effect  of  any  contract  that  may 
have  been  formally  entered  into  in  the  course 
of  committing  the  offense;  in  other  words,  the 
question  in  respect  to  any  civil  remedy,  the 
party  defrauded  might  have  against  the  pris- 
oner, is  not  at  all  material  in  denning  the 
crime.  They  are  wholly  distinct  and  discon- 
nected,- and  depend  upon  the  application  of  a 
different  set  of  principles.  Suppose  a  minor, 
in  entering  into  a  contract  not  binding  upon 
him  on  account  of  his  privilege,  should  com- 
mit a  forgery,  or  pass  counterfeit  money  ;  can 
there  be  a  doubt  but  that  he  would  be  punish- 
able for  the  offense,  though  the  contract  itself, 
of  which  the  act  is,  perhaps,  but  in  part  exe- 
cution, was  void  or  voidable  ?  It  is  a  perver- 
sion of  the  whole  doctrine  of  the  privilege  of 
an  infant,  to  extend  it  to  an  exemption  from 
criminal  reponsibilities  in  the  sense  contended 
for  by  his  counsel.  He  is,  indeed,  thus  privi- 
leged in  a  degree  when  under  the  age  of  14  ; 
for  then  he  is  presumed  to  be  doli  incapax  and 
the  prosecutor  must  show,  affirmatively,  to  the 
*court  and  jury  that  his  understanding  [*4O2 
has  reached  to  sufficient  maturity  and'strength 
to  distinguish  between  good  and  evil.  The 
evidence  of  malice  will  supply  age.  This  is 
the  extent  of  the  privilege  in  a  strictly  crim- 
inal point  of  view.  There  are  cases  going  be- 
yond this,  where  the  corporal  punishment  is 
but  collateral,  and  not  the  direct  object  of  the 
proceeding  against  the  infant;  but  it  is  unnec- 
essary to  look  into  them,  as  they  have  no  bear- 
ing upon  the  question  here.  3  Bac.,  591  ; 
Reeve,  257. 

It  was  very  early  held  that  minors  were  sub- 
ject at  common  law  to  punishment  for  the  of- 
fense here  charged ;  such  as  cheating  with 
false  dice.  Sid.,  258;  1  Hawk.,  343,  tit.  Cheats; 
9  Vin.,  396,  pi.  18.  So  under  the  Statute  of 
33  Hen.  VIII.,  ch.  1,  it  seems  to  have  been  de- 
termined that  an  infant  might  be  convicted 
for  procuring  goods  by  false  token,  showing 
himself  of  age,  and  afterwards  pleading  his  in- 
fancy. Hawk..  345,  n.  2. 

The  proceedings  must  be  remitted  to  the  Gen- 
eral Sessions  of  Chenango,  with  directions  to  pro- 
ceed to  judgment. 

Cited  in— 5  Hill,  393;  8  N.  Y.,  440;  2  Lans.,  332;  1 
Hun,  580 ;  10  Hun,  564 ;  16  Hun,  537 ;  4  T.  &  C.,  40. 


DYGERT  v.  PLETTS. 

Sheriff's  Deed — Description. 

A  sheriff's  deed  conveying  all  the  rig-fat  and  title 
of  a  defendant  in  an  execution  to  a  lot  of  land  de- 
scribed as  lying  on  the  south  side  of  a  particular 
creek  in  a  thriven  town  or  county,  is  not  void  for  un- 
certainty in  the  description  of  the  premises,  al- 
though but  a  single  line  be  given  in  the  deed  as  a 
boundary,  where  the  fact  is  snown  that  the  defend- 
ant in  the  execution  claimed  to  be  the  owner  of  all 
the  lands  situate  between  such  line  and  creek. 

rpHIS  was  an  action  of  ejectment  tried  at  the 
JL   Montgomery  Circuit  in  Nov.,  1839,  before 

NOTE.— Sheriff 's  deed— Reasonable  certainty  in  de- 
scription of  premises,  required.  See  Jackson  v.  De- 
Lancey,  13  Johns.,  537,  note. 
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the  Hon.   John  Willard,  one  of  the  Circuit 
Judge*. 

The  plaintiff,  John  8.  Dygert.  showed  title 
to  the  premises  in  question  under  the  last  will 
and  testament  of  his  father,  who  died  in  1831. 
The  defendant  produced  in  evidence  a  sheriff's 
deed  bearingdatein  1839,executed  in  pursuance 
of  a  sale  under  judgment  and  execution  against 
the  plainliff.conveying  to  him  certain  premises 
which  he  alleged  covered  the  premises  in  ques- 
tion. The  premises  were  described  in  the  deed 
4O3*]  *as  follows:  "All  the  right,  title  and 
interest  of  the  said  John  S.  Dygert  of,  in  and 
to  all  that  certain  lot  of  land  situate,  lying  and 
being  on  the  south  side  of  the  Atsquago  Creek, 
in  the  Town  of  Canajoharie,  in  said  county, 
bounded  as  follows:  beginning  at  said  creek 
on  the  line  between  the  lands  ofSef renus  S.  Dy- 
gert, deceased,  and  the  lands  of  Jacob  Young, 
and  running  thence  easterly  along  the  foot  of 
the  hill,  as  the  same  hill  winds  and  turns  until 
said  line  shall  strike  a  knoll  or  sharp  pitch, 
where  the  old  road  used  formerly  to  go  in  go- 
ing to  the  mills;  at  this  point  raising  said 
knoll  or  pitch,  and  continuing  on  the  top 
of  the  same  as  it  winds  and  turns  to  the  line 
of  the  lands  of  John  Walradt,  deceased." 
From  a  map  exhibited  on  the  trial  it  appeared 
that  running  a  line  according  to  the  objects 
given,  a  single  line  would  be  described  cross- 
ing the  north  end  of  two  lots  formerly  owned 
by  the  father  of  the  plaintiff.  The  property  de- 
vised to  the  plaintiff,  in  the  will  of  his  father, 
produced  by  the  plaintiff  on  the  trial,  substan- 
tially described  the  same  line;  but  annexed  to 
the  description  was  the  following  clause:  "  It 
is  my  intention  that  my  said  son  John  S.  shall 
have  all  the  lands  I  now  own  between  the  line 
above  mentioned  and  the  said  creek,  with  the 
mills,  buildings, machines, erections  and  appur- 
tenances thereunto  belonging."  The  counsel 
for  the  plaintiff,  insisted  that  the  deed  pro- 
duced by  the  defendant  was  void  for  uncer- 
tainty; it  merely  describing  a  line  without  con- 
taining any  indication  as  to  the  lands  intended 
to  be  granted,  as  whether  they  were  situate  on 
one  or  the  other  side  of  the  line  described.  The 
defendant  thereupon  proved  that  the  premises 
claimed  by  the  plaintiff  to  be  recovered  in  this 
action  were  in  fact  situate  between  the  line  de- 
scribed in  the  deed  and  the  Atsquago  Creek  ; 
but  the  circuit  judge  being  of  opinion  that  the 
deed  wasvoid  for  the  want  of  a  sufficient  descrip- 
tion of  the  premises  intended  to  be  conveyed, 
instructed  the  jury  to  find  a  verdict  for  the 
plaintiff,  which  they  did  accordingly.  The  de- 
fendant now  asks  for  a  new  trial. 

Mr.  H.  Adams,  for  defendant. 

Mr.  D.  Cady.  for  plaintiff. 

4O4*]  *By  the  Court,  Nelson,  Ch.  J.  I  am 
of  opinion  the  learned  judge  erred  in  his  con- 
struction of  the  deed.  It  is  true,  looking  sim- 
ply at  the  lines  and  bounds  given  in  the  deed, 
there  might  be  some  difficulty  in  determining 
on  which  side  of  the  line  running  easterly  the 
premises  lie,  whether  north  or  south;  but  tak- 
ing them  in  connection  with  the  preceding 
part  of  the  description,  to  wit:  "All  the  right 
and  title  of  the  said  J.  8.  Dygert  in  and  to  a 
certain  lot  of  land  situate,  lying  and  being  on 
the  south  side  of  the  Atsquago  Creek,"  the  des- 
ignation seems  to  me  sufficiently  certain.  It  is 
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conceded  the  premises,  in  fact,  lie  adjoining 
the  creek  south,  within  the  boundaries  given; 
and  for  aught  that  appears  the  plaintiff  owned, 
but  one  parcel  iu  any  way  connected  with 
these  localities.  No  ambiguity  or  confusion- 
existed  by  proof  of  any  other  parcel  to  which 
the  description  might  relate.  The  plaintiff 
owned  but  one  lot;  and  in  respect  to  it,  every 
line  and  locality  mentioned  in  the  deed  went 
to  designate  it.  Witnesses  familiar  with  the 
objects  described  could  have  no  difficulty  in  the 
location  on  reading  the  whole  description  ; 
j  indeed,  Failing,  the  only  witness  called,  read- 
ily recoenized  the  premises  from  reading  the 
deed. 

Certainty,  to  a  common  intent,  is  all  that 
is  required;  and  if  there  be  a  certain  number 
of  particulars  given,  sufficient  to  designate  the 
thing  intended  to  be  granted  the  grant  will  be 
effectual,  though  there  may  be  others,  false 
and  mistaken,  6  Cow.,  281.  It  should  also  be 
as  favorably  construed  for  the  grantee  as  is  con- 
sistent with  the  rules  of  law,  ut  res  magis  vuleat 
quam  pereat.  Now,  here  we  have  in  the  de- 
scription: 1.  A  lot  belonging  to  J.  S.  Dygert 
lying  south  of  the  Atsquago  Creek.  2.  Bound- 
aries beginning  at  a  known  point  on  that  creek. 
3.  A  line  or  lines  running  from  thence  by  nat- 
ural and  intelligible  bounds  to  an  adjoining, 
farm  situate  east,  with  the  evidence  that  Dy- 
gert's  lot  lies  between  these  lines  and  the  creek. 
Looking  at  the  map  annexed  to  the  case,  in 
connection  with  the  description  in  the  deed,  I 
think  there  can  be  no  reasonable  doubt  as  to- 
the  sufficiency  of  the  description,  within  well 
settled  rules  of  construction. 

New  trial  granted. 

Cited  in— 17  N.  Y.,  624,  628  ;  27  Hun;  163. 
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Contract  for  Sale  of  Lands — Tender — Plan  and 
Form. 

Where,  in  a  contract  for  the  sale  of  lands,  no 
place  is  fixed  for  the  payment  of  the  purchase 
money,  a  tender  of  the  money  and  demand  of  a 
deed  at  the  residence  of  the  vendor,  on  the  day 
stipulated  for  the  execution  of  the  contract,  are  a 
sufficient  compliance  on  the  part  of  the  purchaser, 
and  give  him  a  right  of  action  against  the  vendor  ; 
if  the  latter,  at  the  time  of  such  tender  and  demand 
be  absent  from  home,  a  personal  tender  is  not  nec- 
essary. 

Citations— 2  Co.  Litt.,  55,  sec.  304,  Th.  ed.;  1  Ch. 
Cas.,  29 :  6  Bac.,  tit.  Tender,  c ;  3  P.  Wms.,  378 ;  Chip^ 
Cont.,  75. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Delaware  Circuit  in  May,  1840,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
damages  for  the  non-performance  of  an  agree- 


.— Tender— Place  of.  See  explanation  regard- 
ing this  case  in  2  Hill.  351  and  note  to  same. 

See  Sweet  v.  Harding,  19  V t .,  587 ;  Kendall  v.  Tal- 
bot.  1  A.  K.  Marsh.,  (Ky.),321;  Morton  v.  Welle,  1 
Tyler  (Vt.),  381. 

That  the  debtor  te  bound  to  seek  the  creditor,  wher- 
ever he  may  be,  when  no  plan  of  tender  is  men- 
tioned in  the  contract,  and  make  tender  to  him.  See 
King  v.  Finch,  60  Ind.,  420;  Littell  v.  Nichols,  Hard. 
(Kyi),  n. 

Tender  of  chattels,  see  Slingerland  v.  Morse,  8 
Johns.,  474,  note. 

In  case  of  rent  tender,  on  the  land  is  good.  Walter 
v.  Dewey.  16  Johns.,  222. 
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ment  by  the  defendant  to  convey  to  the  plaint- 
iff a  lot  of  land  sold  to  him.  By  the  agree- 
ment, which  was  in  writing,  and  bore  date 
Apr.  12,  1836,  and  was  signed  by  both  parties, 
the  defendant  stipulated  to  sell  to  the  plaintiff 
a  lot  of  land  upon  which  she  then  resided, sup- 
posed to  contain  46  acres;  to  give  him  a  suita- 
ble deed  by  Nov.  1,  then  next;  and  at  that  time 
to  surrender  possession,  if  requested,  for  the 
sum  of  $700;  to  be  paid  in  three  installments, 
as  follows:  $300  when  the  deed  and  possession 
was  given,  $200  in  one  year,  and  $200  in  two 
years,  with  interest  from  the  time  possession 
was  delivered.  About  a  fortnight  previous  to 
Nov.  1,  1836,  the  plaintiff  called  upon  the  de- 
fendant at  her  residence,  and  told  her  that  he 
had  heard  that  she  was  about  to  go  to  Glenn,  a 
place  at  a  distance  of  about  40  miles  from  her 
residence  and  would  be  away  Nov.  1.  She  said 
she  would  be  gone  a  few  days,  but  would  be 
back  before  that  day.  He  asked  her  whether 
she  would  have  any  objections  to  receiving 
bank-bills,  to  which  she  answered  that  she 
would  not.  He  then  offered  to  pay  her  in  bills 
on  that  day;  to  which  she  answered  that  she 
would  not  receive  them  until  Nov.  1.  Nov.  1 
the  plaintiff  went  to  the  residence  of  the  de- 
fendant and  inquired  for  her,  and  was  told 
that  she  was  at  Glenn.  Samuel  Smith,  a  son 
of  the  defendant,  who  lived  in  the  house  was 
present.  The  plaintiff  counted  out  $300  in 
4O6*]  specie  on  *the  table,  and  said  it  was 
ready  tor  the  defendant,  and  offered  it  to  Sam- 
uel for  his  mother;  at  the  same  time  he  pre- 
sented two  notes  of  $200  each,  signed  by  him- 
self, one  payable  in  one  year  and  the  other  in 
two  years,  with  interest;  and  also  presented  a 
deed  and  demanded  its  execution,  and  requir- 
ing possession  of  the  premises.  After  evidence 
of  the  value  of  the  place  the  plaintiff  rested, 
and  the  defendant  moved  for  a  nonsuit  on  the 
grounds  that  the  tender  of  the  money  to  and 
demand  of  the  deed  from  the  defendant  was 
not  personal,  and  that,  therefore,  the  tender 
was  not  available.  The  circuit  judge  overruled 
the  motion  for  a  nonsuit,  and  after  evidence 
on  the  part  of  the  defendant  as  to  the  value  of 
the  land,  submitted  the  cause  to  the  jury, who 
found  a  verdict  for  the  plaintiff,  with  $100 
damages.  The  defendant  moved  for  a  new 
trial. 

Mr.  A.  Becker,  for  defendant. 

Mr.  L.  Monson,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  Several  ob- 
jections are  now  taken  to  the  evidence  under 
the  declaration ;  but  as  none  of  them  were  men- 
tioned at  the  trial,  we  must  regard  them  as 
waived,  even  if  tenable.  It  is,  therefore,  un- 
important to  notice  them. 

The  only  question  involved  is  as  to  the  suf- 
ficiency 01  the  tender  proved;  as  no  place  of 
payment  is  mentioned  in  the  contract,  it  is  in- 
sisted that  the  tender  should  have  been  made 
to  the  defendant  personally,  and  not  at  her 
residence. 

The  general  rule,  as  laid  down  by  Littleton, 
sec.  304,  2  Co.  Litt.,  55,  Th.  ed.,  is,  if  no  place 
of  payment  of  money  be  specified,  the  party 
is  bound  to  seek  the  person  to  whom  it  is  due, 
if  within  the  realm;  and  the  learned  commen- 
tator, after  approving  of  the  doctrine,  adds, 
that  if  out  of  the  realm,  this  dispenses  with  the 
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tender,  and  no  rights  are  lost  by  the  inability 
to  make  it.  The  true  meaning  of  the  text  and 
commentary,  I  apprehend,  applies  to  the  case 
where  the  party  to  whom  the  money  is  to  be 
paid  has  no  residence  in  the  kingdom.  If  he 
has  a  residence,  it  would  seem  to  be  agreeable 
*to  the  understanding  of  the  parties  to  [*4O7 
the  contract,  that  the  tender  should  be  made 
there,  as  it  is  but  reasonable  to  presume  some 
competent  person  has  been  left  to  transact  the 
business.  Bacon  says  it  was  formerly  holden 
that  money  due  upon  a  mortgage  (which  is  con- 
sidered money  in  gross  and  collateral  to  the 
land)  must,  if  no  place  is  mentioned,  be  tend- 
ered to  the  person,  if  he  be  in  England,  at 
the  place  where  he  is;  but  that  it  has  been  since 
holden,  1  Ch.  Cas.,  29,  that  the  tender  may  be 
made  at  the  dwelling  of  the  mortgagee.  6  Bac. , 
450,  tit.  Tender,  c.  It  has  also  been  held,  where 
the  mortgagor  gave  notice  to  the  mortgagee 
that  he  would  make  payment  at  a  particular 
place,  though  no  place  was  fixed  in  the  mort- 
gage, unless  objected  to  at  the  time,  the  tender 
there  would  be  good.  3  P.  Wms.,  378. 

It  would  be  a  most  inconvenient,  and  often 
an  impracticable  rule,  besides  liable  to  great 
abuse  by  the  party  to  whom  the  money  is  due, 
to  exact  in  all  cases,  where  no  place  is  men- 
tioned, a  tender  personally. 

The  Code  Napoleon  provides,  "that  if  no 
particular  place  be  named,  at  which  payment 
is  to  be  made,  then  tender  shall  be  made  to  the 
creditor  himself,  or  at  his  house,  or  at  the 
place  selected  for  the  execution  of  the  agree- 
ment." Chip.  Cont.,  75. 

New  trial  denied. 

Same  case  explained  and  corrected— 2  Hill,  351. 

Cited  in-60  N.  Y.,  236  (19  Am.  Rep.,  170);  6  Barb.r 
263 ;  15  Barb.,  364 ;  49  How.  Pr.,169 ;  50  How.  Pr.,136 ; 
21  Minn.,  20. 


MORRISON  &  MANNING  v.  SHELLEY. 

Suits  cannot  be  commenced  in  the  Mayor's  Courts 
of  the  cities  of  this  State  by  the  filing-  and  service 
of  a  declaration  against  non-residents  of  the  county 
in  which  the  courts  are  held. 

Citations-2  R.  S.,  149,  sec.  19,  20, 2d  ed,;  269,  sec.  1 : 
Laws,  1833,  p.  20,  sec.  5 ;  Laws,  1830,  p.  18,  sec.  1; 
Laws,  1834,  p.  333,  sec.  1. 

"171 RROR  from  the  Troy  Mayor's  Court.  Shel- 
J-J  ley  commenced  a  suit  in  the  Mayor's  Court 
of  the  City  of  Troy  against  Morrison  and  Man- 
ning, by  the  filing  and  service  of  a  declaration 
in  Nov.,  1839.  The  defendants  pleaded  to  the 
jurisdiction  of  the  court,  alleging  that  they 
were  non-residents  of  the  City  of  Troy,  in  the 
County  of  Rensselaer.  The  plaintiff  replied 
that  the  defendants  were  in  the  City  of  Troy, 
*in  the  County  of  Rensselaer,  at  the  [*4O& 
time  of  the  filing  and  service  of  the  declaration. 
To  this  replication,  the  defendants  demurred, 
and  the  Mayor's  Court  adjudged  the  replica- 
tion good  and  rendered  judgment  for  the 
plaintiff.  The  defendants  sued  out  a  writ  of 
error.  The  cause  was  submitted  on  written  ar- 
guments by, 

Mr.  G.  W.  Wright,  for  plaintiffs  in  error. 

Mr.  A.  K.  Hadley,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  question 
is,  whether  a  suit  can  be  maintained  against  a 
non-resident  defendant  in  the  court  below, 
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commenced  by  the  filing  and  service  of  a  dec 
laratioo. 

By  2  R.  S.,  149,  sec.  19.  2d  ed.,  the  mayor, 
recorder  and  aldermen  of  Troy,  etc.,  have  pow- 
er to  hold  a  Court  of  C.  P..  to  be  called  "The 
Mayor's  Court  of  the  City  of  Troy,"  and  by 
sec.  20.  the  said  court  have  power  "to  hear, 
try,  and  determine,  according  to  law,  all  local 
actions  arising  within  the  City  of  Troy,  and 
also  all  transitory  actions,  although  the  same 
may  not  have  arisen  therein." 

The  statute,  allowing  suits  to  be  commenced 
by  the  filing  and  service  of  a  declaration,  in 
terms  confined  the  proceeding  to  the  Supreme 
Court,  and  to  the  C.  P.  of  the  county  in  which 
the  defendant  resided.  2  R.S.,269,8ec.l.  It  was 
doubtful,  therefore.whether  Mayor's  Courts  of 
the  cities  were  embraced  within  the  provision, 
though  they  had  authority  to  hold  Courts  of 
C.  P.;  that  not  being  their  title;  to  remedy 
which,  the  following  section  was  enacted : 
"All  the  Provisions  of  the  first  Title  of  Chap- 
ter six,  of  the  third  Part  of  the  Revised  Stat- 
utes, 2  R.  S.,  269,  relating  to  the  commence- 
ment of  suits,  shall  hereafter  apply  to  the  com- 
mencement of  suits  in  the  Mayor's  Courts  of 
the  several  cities  of  this  State;  and  that  actions 
in  said  Mayor's  Courts  may  be  commenced  in 
the  same  manner  as  in  the  Supreme  Court,  and 
Courts  of  Common  Pleas."  Stat.,  1883,  p.  20, 
sec.  5.  The  phraseology  is  not  very  fortunate 
to  express  what  is  obviously  the  meaning  in- 
tended by  the  Legislature,  namely:  that  suits 
might  be  commenced  in  these  courts  in  the 
4O9*]  same  *manner  as  in  the  Courts  of  C. 
P.  It  comes  to  this  because  the  limitation  as  to 
residence  in  the  case  of  the  C.  P.  necessarily 
applies,  being  subject  to  the  manner  of  com- 
mencing in  those  courts  as  well  as  in  the  Su- 
preme Court.  If  it  had  been  designed  to  put 
them  on  a  footing  with  the  latter  court  in  this 
respect,  why  include  the  C.  P.  at  all  ? 

I  have  a  strong  impression  we  have  already 
decided  the  question  in  conformity  with  the 
above  case,  on  a  case  that  came  up  from  the 
Mayor's  Court  of  the  City  of  Albany. 

The  counsel  for  the  plaintiff  below  supposes 
that  the  power  is  unlimited,  because  there  is 
no  express  restrictive  clause,  as  in  the  case  of 
the  Superior  Court  of  the  City  of  New  York 
and  the  Mayor's  Court  of  Rochester.  Stat. , 
1830,  p.  18,  sec.  1,  and  Stat.,  1834,  p.  333,  sec. 
1.  But  upon  our  view  of  tl;e  Act  of  1833,  the 
restriction  is  equally  explicit  and  conclusive 
Judgment  reversed. 


COCHRAN 

e. 
CARRINGTON  AND  PRALL. 

Tenant  in  Common — Assumpsit  by.  against  Co- 
Tenant. 

A  tenant  In  common  may  maintain  assumpsit 
against  his  co-tenant,  to  recover  his  share  of  a  grosi 
sum  received  by  the  latter,  for  the  use  or  hire  ol 
property  held  in  tenancy  in  common:  it  is  not  nec- 
essary in  such  case  that  ne  should  resort  to  the  ac- 
tion of  account,  or  to  a  bill  In  equity. 

Citations— 2  Cai..  166 :  15  Johns.,  159  :  Wb.  Selw. 
79  ;  9  Mass.,  538  ;  3  Pick.,  420 ;  1  Stark.,  63. 

A  SSUMPSIT  by  a  tenant  in  common  agains 
11  his  co-tenants. 


were  joint  owners  of  a  schooner  navigating 
*jake  Ontario.  The  defendants,  in  1889,  char- 
ered  the  vessel  to  a  third  person  for  $1,100, 
and  received  most  of  the  money.  The  plaint- 
ff  brought  assumpsit  against  them  for  money 
lad  and  received,  to  recover  his  moiety.  The 
cause  was  heard  by  referees ;  and  after  the 
proofs  were  closed,  the  counsel  for  the  defend- 
ants objected  that  an  action  for  money  had  and 
received  would  not  lie, the  remedy  of  the  plain t- 
ff  behig  by  an  action  of  account  or  bill  in 
equity.  The  referees  sustained  the  objection; 
and  on  that  ground  *made  a  report  in  [*4 1O 
"avor  of  the  defendants.  The  plaintiff  moves 
to  set  aside  the  report. 

Messrs.  W.  Duer  and  L.  Babcock,  for 
plaintiff. 

Messrs.  A.  P.  Grant  and  W.  F.  Allen, 
;or  defendants. 

By  the  Court,   Nelson.   Ch.  J.     The  only 

question  in  this  case,  is,  whether  a  remedy  ex- 

sts  at  law.     It  is  contended  that  the  plaintiff 

must  resort  to  the  action  of  account,  or  bill  in 

;quity,  to  recover  the  money  claimed  by  him. 

It  has  been  frequently  held  in  this  court 
that,  on  a  sale  of  a  chattel  by  the  joint  owner 
and  receipt  of  the  money,  the  co-tenant  may 
recover  his  moiety  in  the  action  for  money  had 
and  received.  2  Cai.,  166;  15  Johns.,  159; 
Wh.  Selw.,  79.  The  principle,  I  think,  may 
well  govern  the  present  case.  The  one  is  the 
sale  of  the  whole  interest  in  the  chattel,  the 
other  a  virtual  sale  of  the  interest  for  a  year  ; 
if  the  remedy  be  appropriate  in  the  one  case, 
it  seems  equally  so  in  the  other.  The  doctrine 
has  been  repeatedly  applied  in  Mass.,  9  Mass., 
538;  3  Pick.,  420;  Wh.  Selw.,  79,  and  comes 
fairly  within  the  reason  and  principle  upon 
which  this  action  is  founded.  The  money 
claimed  is  the  money  of  the  plaintiff  ;  it  was 
received  by  the  defendants  for  the  use  of  his 
property,and  in  honesty  and  conscience  should 
be  paid  over. 

In  the  case  of  partnership  dealings,  Ld.  El- 
lenborough  said,  in  Robson  v.  Curtis,  1  Stark., 
78,  that  if  only  one  item  remained  unadjusted, 
the  difficulty  as  to  partnership  would  disap- 
pear. 

The  action  of  account,  as  well  as  the  pro- 
ceeding by  bill  in  chancery,  is  dilatory  and  ex- 
pensive; and  though  appropriate  and  necessary 
in  complicated  accounts  between  partners  and 
tenants  in  common,  the  reason  for  a  resort  to 
one  or  the  other  of  those  remedies  does  not  ex- 
ist here.  The  item  in  dispute  can  be  readily 
adjusted  in  the  action  of  assumpsil.  The  mo- 
tion to  set  aside  the  report  of  the  referees 
should  be  granted. 
Ordered  accordingly. 

Cited  in-9  Hun,  420 ;  6  Duer,  694. 


The  parties  in  this  case 


*GUERNSEY 
BURNS  AND  GRAVES. 
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Action  on  Note — l^roperty  in  Third  Party. 

It  is  no  defense  to  an  action  on  a  promissory  note, 
that  the  property  of  the  note  is  in  a  third  person. 


890 
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tions. See  Code  Civ.  Pro.,  sec.  449  ;  Devol  v.  Barnes, 
7  Hun,  342. 
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and  not  in  the  plaintiff.    Unless  the  possession  of 
the  note  by  the  plaintiff  is  mala  fide,  and  may  work 
some  prejudice  to  the  defendant,  the  latter  is  not 
entitled  to  be  heard  on  the  subject. 
Citation— 15  Wend.,  640. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Monroe  Circuit  in  Apr.,  1840,  before  the 
Hon.  Nathan  Dayton  one  of  the  Circuit  Judges. 

The  plaintiff  declared  on  the  common  mon- 
ey counts.and  attached  to  the  declaration  a  copy 
of  a  note  made  by  the  defendants,  bearing  date 
Oct.  5,  1839,  for  the  sum  of  $400,  payable  three 
mouths  after  date,  to  the  president,  directors 
and  company  of  the  Bank  of  Western  N.  Y., 
at  their  banking  house  or  to  bearer.  The  de- 
fendants pleaded  :  1.  Non  assumpsit ;  and  2. 
That  they  never  undertook  or  promised  to  pay 
the  plaintiff  any  sum  of  money  whatever  di- 
rectly, and  never  became,  and  are  not  at  the 
time  of  pleading,  liable  to  pay  him  any  money 
for  any  cause  or  consideration  whatever,  un- 
less he  is  the  owner  and  lawful  bearer  of  a  cer- 
tain promissory  note  made  by  them,  etc.  (de- 
scribing the  above  note);  which  note  they  say 
was  at  the  time  it  fell  due  and  still  is,  the  prop- 
erty of  the  said  president,  etc.,  traversing  that 
the  plaintiff  was  or  is  the  lawful  bearer  and 
owner  of  the  note.  To  this  plea  the  plaintiff 
replied,  denying  that  the  note  at  the  time  of 
the  commencement  of  this  suit,  or  at  any  time 
since,  was  the  property  of  the  president,  etc., 
but  that  he,  the  plaintiff,  before  and  at  the 
time  of  the  commencement  of  the  suit,  was  the 
lawful  holder  and  bearer  of  the  note.  Upon 
these  pleadings  the  parties  went  to  trial.  After 
the  note  was  read  in  evidence,  the  defendants 
read  a  stipulation  signed  by  the  plaintiff's  at- 
torney, that  on  the  trial  of  the  cause  he  would 
admit,  that  the  beneficial  interest  in  the  prom- 
issory note  in  controversy  was  at  the  time  of 
the  commencement  of  the  suit,  and  Apr.  30, 
1840,  continued  to  be  in  the  Bank  of  Western 
N.  Y.  The  plaintiff  then  proved,  that  prior 
to  the  commencement  of  the  suit  he  was  and 
412*]  still  continued  to*be  the  president  of 
the  Bank  of  Western  N.  Y.,  and  that  the  note 
in  question  was  sued  under  an  arrangement 
with  the  Bank,  that  he  should  in  his  own  name 
sue  and  collect  the  negotiable  notes  in  which 
the  Bank  was  beneficially  interested.  Where- 
upon the  jury,  under  the  direction  of  the 
judge,  found  a  verdict  for  the  plaintiff.  The 
defendants  ask  for  a  new  trial. 

Mr.  E.  Darwin  Smith,  for  defendants. 

Mr.  M.  F.  Delano,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  pleadings 
are  quite  untechnical,  and  have  been  drawn 
without  comprehending  fully  previous  decis- 
ions. They  present  two  issues  :  1.  As  to  the 
beneficial  property  in  the  note  ;  and  2.  As  to 
the  legal  title  to  it.  The  first  is  immaterial, 
and  the  second  was  properly  found  for  the 
plaintiff.  The  note  is  payable  to  bearer,  and 
of  course  is  transferable  by  delivery;  and  a 
person  thus  holding  it,  has  the  legal  interest 
and  may  maintain  the  suit. 

It  is  true,  the  replication  sets  up  that  the 
plaintiff  is  the  lawful  owner  and  bearer,  where 
as,  the  property  of  the  note  is  in  the  bank;  but 
as  between  the  plaintiff  and  the  defendants, 
the  plaintiff  is,  in  judgment  of  law,  the  owner, 
as  they  are  precluded  from  disputing  it.  Un- 
less the  possession  is  mala  fide,  and  may  work 
WEND.  25. 


some  prejudice  to  them,  they  have  no  concern 
with  that  inquiry.  The  case  stands  firm  upon 
the  presumption  of  ownership  arising  from  the 
possession,  15  Wend.,  640,  and  cases  there 
cited. 

New  trial  denied. 

Cited  in— 10  How.  Pr.,  235;  2  Sandf..  188 ;  13  Mich., 


*HUTCHINS  v.  BLOOD.      [*413 

Action  for  Slander — Evidence. 

In  slander,  for  charging  a  party  with  false  swear- 
ing as  a  witness  in  a  cause,  it  is  not  necessary,  to 
render  the  charge  actionable,  that  the  evidence  in 
respect  to  which  the  charge  is  made,  should  be  so 
material  as  to  establish  the  action  or  the  defense ; 
it  is  enough  if  it  form  a  material  circumstance  in 
the  chain  of  testimony. 

Citation— 2  Russ.  Cr.,  522. 

ERROR  from  the  Onondaga  C.  P.  Blood 
sued  Hutchins  in  slander,  for  charging 
him  with  swearing  false  as  a  witness  in  a  suit 
prosecuted  by  Hutchins  against  one  Way,  in  a 
justice's  court.  The  action  was  for  work  and 
labor,  to  which  Way  had  pleaded  the  general 
issue.  Blood  testified  that  Hutchins  told  him 
that  he  was  doing  work  for  Way,  who  wished 
him  to  take  his  pay  out  of  his  (Blood's)  store; 
that  he,  the  witness,  subsequently  spoke  to 
Way  on  the  subject,  who  agreed  to  pay  him. 
That  he,  however,  had  given  no  credit  to 
Hutchins  on  his  books,  or  made  any  charge 
against  Way,  not  knowing  the  amount  of 
Hutchins'  demand;  and  that  subsequently 
Hutchins  told  him  that  he  would  not  make  the 
turn.  He  further  testified  that  a  night  or  two 
before  the  trial,  Hutchins  admitted  to  him  that 
he  had  agreed  to  make  the  turn,  but  would  not 
make  it,  as  Way  had  refused  his  order.  When 
Blood  had  thus  testified,  Hutchins  said  "That 
is  false;"  and  for  the  speaking  of  those  words, 
the  action  was  brought.  On  these  facts  being 
shown  the  plaintiff  rested,  and  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the 
evidence  given  by  Blood  was  not  material  to 
the  issue  on  trial;  which  motion  was  overruled 
by  the  court.  The  counsel  for  the  defendant 
then  requested  the  court  to  charge  the  jury, 
that  as  the  plea  in  the  cause  of  Hutchins  against 
Way  was  simply  the  general  issue,  and  the  evi- 
dence of  Blood  did  not  prove  a  payment,  such 
evidence  was  not  material  to  the  issue  then  on 
trial,  and  the  plaintiff  in  this  action  was,  there- 
fore, not  entitled  to  recover.  The  court  re- 
fused so  to  charge,  and  on  the  contrary  in- 
structed the  jury  that  the  evidence  was  ma- 
terial ;  to  which  charge  the  defendant  ex- 
cepted.  The  jury  found  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered. 
The  defendant  sued  out  a  writ  of  error. 

*Mr.  J.  R.  Lawrence,  for  plaint-  [*4  14 
iff  in  error. 

Mr.  D.  Pratt,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  suit  be- 
fore the  justice  involved  the  question  of  pay- 
ment by  the  defendant,  or  at  least  an  agreement 
on  the  part  of  the  plaintiff,  to  receive  it  in  a 
particular  way,  for  the  work  or  labor  done; 
either  of  which  would  have  constituted  a  good 
defense,  and  the  testimony  of  Blood  tended 
directly,  to  establish  the  fact.  It  is  quite  clear 
that  it  is  not  necessary  to  show  to  what  par- 
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ticular  degree  the  point  in  respect  to  which  a 
party  is  charged  with  false  swearing,  was  ma 
terial  to  the  issue;  it  is  sufficient  if  it  be  cir- 
cumstantially material.  Still  less  is  it  necessary 
that  the  testimony  should  be  full  to  establish 
the  issue  on  one  side  or  the  other,  to  make  it 
material;  it  may  be  indispensable  in  the  course 
of  the  trial,  and  still  fall  far  short  of  establish- 
ing the  issue.  If  it  goes  to  prove  a  material 
circumstance,  or  link  in  the  chain  of  evidence 
making  out  a  cause  of  action,  or  defense,  it  is 
sufficient  to  predicate  perjury  upon.  2  Russ., 
Crimes,  522.  And  within  this  rule  the  judg- 
ment of  the  court  below  was  clearly  right. 
Judgment  affirmed. 


ALLEN  ET  ux.  v.  BISHOP'S  EXECUTORS. 

Action  on  Bond— Plea  of  Plene  Administravit 
— Oyer. 

Plene  admlnistravit,  under  the  provisions  of  the 
Revised  Statutes  relative  to  the  duties  of  executors 
and  administrators,  is  no  longer  a  good  plea. 

A  defendant  seeking  to  avail  himself  of  the  con- 
dition of  a  bond  must  crave  oyer,  and  set  forth  the 
bond  and  condition  in  his  plea ;  otherwise,  it  is  no 
part  of  the  record,  although  oyer  had  been  given 
with  the  declaration. 

Citations-18  Wend.,  666 ;  12  Wend..  542;  17  Wend., 
559 ;  2  R.  8.,  28,  sees.  27-30 ;  29,  sees.  31,  32 ;  30,  sees. 
32,  35,  38,  39 ;  52,  sees.  18,  23 : 12  Wend.,  512 ;  17  Wend., 
561 ;  Gould,  PI.,  439 ;  1  Saund.  PL  &  Ev.,  9.  n.  1 ;  Str,. 
1341';  ITidd.  531. 

TVEMURRER  to  plea  of  plene  administravit. 
±J  The  plaintiffs  declared  on  a  bond  in  the 
penal  sum  of  $360,  executed  by  the  testator, 
in  his  lifetime.  Three  of  the  executors  suf- 
fered a  default,  and  the  fourth  pleaded  several 
pleas,  and  amongst  others  plene  adminiatravit, 
and  that  the  testator,  in  his  lifetime  paid  to 
Lavina  Howland  (now  Lavina  Allen,  one  of 
the  plaintiffs)  "the  sum  of  money  in  the  con- 
dition in  the  said  writing  obligatory  mentioned, 
415*]  to  wit:  the  sum  of  $!80*together  with 
the  interest  then  due  thereon,  according  to  the 
form  and  effect  of  the  said  condition,  to  wit: 
at,"  etc.,  concluding  with  a  verification  and 
prayer  of  judgment.  To  each  of  which  pleas 
the  plaintiffs  put  in  a  demurrer. 

Mr.  S.  Stevens,  for  the  plaintiffs,  insisted 
that,  under  the  provisions  of  the  Revised  Stat- 
utes in  respect  to  the  duties  of  executors  and 
administrators,  in  the  payment  of  debts  and 
in  accounting,  etc.,  the  plea  of  plene  adminis- 
travit is  virtually  abolished,  and  in  support  of 
this  proposition  cited  17  Wend.,  559.  As  to 
the  plea  of  payment,  he  said  that  the  payment 
of  a  sum  less  than  the  amount  demanded  is  no 
bar  to  a  recovery;  to  have  rendered  the  plea 
put  in  in  this  case  available  the  defendant 
should  have  craved  oyer  of  the  bond  and  con- 
dition, and  set  it  forth. 

.'//•.  B.  F.  Agan,  for  the  defendants,  con- 
tended that  the  plea  of  plene  administramt  is 
a  good  plea;  and  as  to  the  plea  of  payment  he 
contended  that  oyer  having  been  given  with 
the  declaration,  it  was  not  necessary  that  the 
defendant  should  have  craved  oyer,  and  spread 
it  upon  the  record,  but  might  at  once  plead  to 
the  condition.  In  2  Str..  1241,  it  is  said  that 
the  defendant  who  has  oyer  is  not  bound  to 
insert  it  in  his  plea. 
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By  the  Court,  Nelson.  Ch.  J.  There  are 
some  sections  in  the  Revised  Statutes  which  it 
is  impossible  to  reconcile  with  the  general  sys- 
tem prescribed  in  respect  to  the  settlement  of 
estates  of  deceased  persons.  The  system  itself 
does  not  seem  to  have  been  fully  comprehended 
by  its  authors.  A  pro  rata  distribution  amdng 
the  creditors  of  a  class,  in  case  of  deficit  in  the 
assets,  is  a  fundamental  principle,  for  the  en- 
forcement of  which  abundant  provision  has 
been  made.  The  whole  fund  is  brought  under 
the  control  of  the  surrogate,  and  not  a  dollar 
can  be  touched  without  his  assent.  Executors 
and  administrators  are  but  trustees  to  settle  the 
estate  under  his  direction  and  control,  agree- 
ably to  the  principles  of  the  statute.  Nothing 
is  gained  by  obtaining  a  judgment  against 
them  beyond  the  liquidation  of  the  debt.  The 
creditor  gets  no  costs,  except  at  the  discretion, 
of  the  court,  and  only  *his  pro  rata  [*41O 
share  on  the  judgment.  The  result  is  the  same, 
whether  the  suit  DC  defended  or  not.  18  Wend. , 
666;  12  Id.,  542;  17  Id.,  559. 

The  plea  of  plene  administramt,  therefore, 
seems  altogether  inappropriate  and  useless.  It 
has  already  been  held,  in  the  case  last  above 
cited,  that  the  plea  of  plene  administramt  prmter 
is  no  longer  a  bar,  notwithstanding  section  31. 
2  R.  S.,  29,  which  imports  the  contrary;  and 
I  think  we  are  bound  to  say  the  one  in  ques- 
tion is  not  a  bar,  though  the  39th  section  seems 
to  indicate  otherwise.  That  and  the  next  sec- 
tion presupposes  that  the  creditor  may  subject 
the  executor,  where  he  had  paid  debts  of  an 
inferior  degree  in  certain  cases;  but  it  is  ap- 
parent, from  other  provisions,  as  well  as  the 
general  scope  of  the  statute,  no  such  liability 
can  arise  by  force  of  the  judgment;  it  may,  by 
force  of  the  order  of  the  surrogate,  on  a  settle- 
ment of  the  accounts,  pp.  32,  35.  There  he 
will  be  held  to  account  in  conformity  with  the 
rules  prescribed  by  the  statute,  according  to 
the  priority  and  equality  of  the  respective 
classes,  p.  28,  sees.  27-30,  unless  the  creditor 
has  forfeited  his  right  by  laches,  p.  30,  sees. 
38.  39. 

The  Act  is  positive,  that  no  execution  shall 
issue  until  an  account  and  settlement  takes 
place,  or  on  the  order  of  the  surrogate;  and 
then  only  for  the  plaintiffs'  proportion  of  the 
assets  thus  ascertained.  2  R.  S.,  29,  sec.  32;  p. 
52.  sees.  18,  23;  12  Wend.,  512.  However  abso- 
lute may  be  the  judgment  I  do  not  see  how  it 
can  control  this  officer  in  marshaling  assets,  or 
settling  the  estate;  and  the  litigation  in  a  suit 
at  law  of  any  questions  that  may  be  involved 
in  that  duty  seems  worse  than  idle.  17  Wend., 
561. 

It  is  perfectly  well  settled  that  if  the  defend- 
ant seeks  to  avail  himself  of  the  condition  of  a 
bond  after  oyer  given  he  must  set  it  forth  in 
his  plea;  otherwise,  it  is  no  part  of  the  record. 
Gould,  PI.,  439;  1  Saund.  PI.  &  Ev.,  9.  n.  1; 
1  Tidd,  581.  The  counsel  mistakes  the  effect 
of  the  case  in  2  Str.,  1241,  which  holds  the  de- 
fendant is  not  bound  to  insert  the  oyer  in  his 
plea;  the  meaning  is,  he  need  not  use  it,  though 
he  has  prayed  for  and  obtained  it.  The  very 
point  has  recently  been  decided  before  us. 

Judgment  for  tlie  plaintiff. 

Cited  in-88  N.  Y.,  510,  513 :  16  Barb..  294 ;  53  Barb., 
90;  5  How.  Pr.,  112;  3  Co.  R..  163;  1  Dill.,  18. 
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POTTER  v.  HOPKINS. 
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417*]      *POTTER  t>.  HOPKINS. 

Contract  Partly  in  Writing — Parol  Proof- 
Variance —  When  Verdict  not  Set  Aside  jor 
Misdirection  to  Jury. 

Where  a  contract  rests  part  la  writing  and  part  in 
parql.  oral  proof  is  admissible  to  supply  the  defi- 
ciencies in  the  part  written,  if  the  contract  be  of 
such  a  nature  as  is  not  required  to  be  in  writing. 

Where  a  plaintiff  declares  for  the  breach  of  a  con- 
tract of  sale  of  1,000  bushels  9f  wheat,  and  it  turns 
out  in  proof  that  the  quantity  sold  was  600  or  700 
bushels,  a  verdict  for  the  plaintiff  will  not  here  be 
set  aside  for  the  variance  between  the  declaration 
and  proof,  although,  according  to  the  decisions  of 
the  courts  in  England,  the  variance  would  be 
deemed  fatal. 

A  verdict  will  not  be  set  aside,  even  on  a  bill  of 
exceptions,  for  the  misdirection  of  the  judge  as  to 
the  measure  of  damages,  where  from  the  generality 
of  the  charge  the  jury  might  have  received  an  er- 
roneous impression,  if  it  be  manifest  from  the  find- 
ing of  the  jury  that  injustice  has  not  been  done. 

Citations— Cow.  &  H.  Notes,  1471-1473  ;  1  Saund.Pl. 
&Ev.,  119;  7  Cow.,  681. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  Monroe  Circuit  in  Apr.,  1838,  before 
the  Hon.  Nathan  Dayton,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
damages  for  the  non-delivery  of  wheat  sold  by 
the  defendant  to  the  plaintiff.  In  the  early 
part  of  the  year  1836,  the  defendant  contract- 
ed with  the  plaintiff  to  sell  to  him  his  wheat, 
supposed  to  be  600  or  700  bushels,  at  the  Roch- 
ester price,  and  to  deliver  the  same  at  the 
warehouse  of  the  plaintiff  before  July  1.  May 
2,  the  plaintiff  paid  to  the  defendant  $500,  and 
took  a  receipt  in  these  words:  "  Rec'dof  H.S. 
Potter,  five  hundred  dollars,  as  advance  on  my 
wheat,  to  be  delivered  before  the  first  of  July, 
at  the  Rochester  price."  The  defendant  re- 
fused to  deliver  the  wheat;  and  in  Oct.,  1836, 
this  suit  was  commenced.  The  declaration 
contained  three  special  counts.  In  the  first 
count,  the  plaintiff  alleged  that  Mar.  2,  1836, 
the  defendant  sold  him  a  large  quantity  of 
wheat,  to  wit:  1,000  bushels,  to  be  delivered 
before  July  1,  then  next,  at  the  Rochester 
price,  to  be  paid  for  as  follows:  $500  down, 
and  the  residue  on  the  delivery  of  the  wheat. 
He  then  alleged  that  he  paid  the  $500,  and 
was  ready  and  willing  to  accept  and  receive 
the  wheat,  and  to  pay  for  the  same  at  the  rate 
or  price  aforesaid;  yet,  that  the  defendant 
failed  to  deliver  the  wheat.  The  second  and 
third  counts  were  substantially  like  the  first, 
418*]  *except  that  in  the  third  count  the 


quantity  of  wheat  was  stated  at  500  instead  of 
1,000  bushels. 

A  deposition  of  a  witness  which  had  been 
taken  by  the  assent  of  the  parties  was  read  in 
evidence  by  the  plaintiff.  The  witness  proved 
the  payment  of  the  $500,  and  the  giving  of 
the  receipt  May  2;  that  the  terms  of  the  agree- 
ment between  the  parties,  which  was  settled 
upon  two  or  three  weeks  prior  to  the  giving  of 
the  receipt,  were:  that  the  defendant  was  to 
deliver  to  the  plaintiff  600  or  700  bushels  of 
wheat  before  July  1,  at  the  plaintiff's  ware- 
house, and  was  to  have  the  Rochester  market 
price,  at  any  time  he  might  elect  before  that 
day.  The  defendant  had  the  wheat  on  hand 
for  sale  at  the  time,  and  the  quantity  was  esti- 
mated at  600  or  700  bushels.  The  defendant 
objected  to  so  much  of  the  deposition  as  tend- 
ed to  vary  or  explain  the  paper  writing  or  re- 
ceipt; but  the  objection  was  overruled,  and 
the  defendant  excepted.  The  Rochester  price 
of  wheat  about  July  1,  was  from  $1.25  to  $1.36 
per  bushel;  and  in  September  it  rose  to  $2  per 
bushel.  The  counsel  for  the  defendant  insist- 
ed: 1.  That  the  written  paper  or  receipt  in- 
troduced by  the  plaintiff,  must  be  taken  as  the 
evidence  of  the  contract  between  the  parties, 
and  that  any  verbal  agreement  made  prior  to 
or  at  the  time  of  the  execution  of  the  paper 
writing  in  relation  to  the  same  subject,  was 
merged  in  the  written  contract.  2.  That  the 
plaintiff  could  not  recover  upon  the  special 
counts  of  the  declaration,  by  reason  of  the  va- 
riance between  the  contract  in  writing  and 
that  set  forth  in  the  counts.  And  3.  That  for 
the  same  reason,  he  could  not  recover  upon  the 
verbal  agreement;  which  objections  were  over- 
ruled by  the  judge,  and  the  defendant  again 
excepted.  The  counsel  for  the  defendant  then 
requested  the  judge  to  charge  the  jury,  that 
the  plaintiff  was  entitled  to  recover  only  the 
value  of  the  wheat  at  the  time  specified  in  the 
contract  for  the  delivery  thereof.  The  judge 
declined  to  do  so,  and  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  highest 
value  of  the  wheat  at  any  time  before  the  trial, 
provided  they  should  be  of  opinion  that  the 
suit  was  brought  within  a  reasonable  time.  To 
which  charge  the  defendant  excepted.  The 
jury  found  a  *verdict  for  the  plaintiff  [*419 
with  $713  damages.  The  defendant  having 
procured  a  bill  of  exceptions  to  be  signed, 
moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant,  insisted 


NOTE.— Error  in  charge— When  not  ground  for  new 
trial, 

A  new  trial  will  not  be  granted  on  account  of  an 
expression  in  the  charge  which  could  not,  under 
the  circumstances,  have  misled  the  jury.  Johnson 
v.  Hudson  River  R.  R.  Co.,  20  N.  Y.  65,  74  ;  Smith  v. 
N.  Y.  Central  R.  R.  Co.,  29  Barb.,  132. 

Merely  irrelevant  matter  in  charge  is  not  ground  for 
new  trial.  Done  v.  People,  5  Park,  Cr.,  364  :  Taylor 
v.  Danville,  Olney,  etc.,  R.  R.  Co.,  10  111.  App.,  311 ; 
Ritter  v.  Schenk,  101  III.,  387  ;  Glover  v.  Holbrook, 
5  Allen,  155 ;  Holen  v.  Bloxham,  35  Miss.,  381. 

It  must  clearly  appear  that  the  error  in  the  instruc- 
tion worked  the  defeated  party  no  injury.  The  pre- 
sumption is  that  it  did.  Wallace  v.  Mayor,  9  Abb. 
Pr.,  40 ;  18  How.  Pr..  149 ;  Jutte  v.  Hughes,  67  N.  Y., 
267. 

So  in  cose  of  admission  of  improper  evidence.  Foote 
v.  Beecher,  78  N.  Y.,  155 ;  Ray  v.  Smith,  2  Hun,  597; 
Underhill  v.  R.  R.  Co.,  21  Barb,,  489  ;  Clark  v.  Vorce, 
19  Wend.,  232. 

And  see  Code  Civil  Procedure,  sec.  1003 ;  Smith  v. 
Lapham,  87  N.  Y.,  631 ;  Machen  v.  Lamar  Ins.  Co.,  2 
Civ.  Pro.  R.  (Browne)  28;  (McCarty),  81;  Starin  v. 
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Kelly,  88  N.Y.,  418  ;  Yankton  Co.  v.  Rossteuscher  1, 
Dak.  Ter.,  125  ;  Richards  v.  Noyes,  44  Wis.,  609 ; 
Schoonmaker  v.  Woolford,  20  Hun,  166. 

New  trial  granted  where  court  instructed  jury  to 
disregard  certain  evidence  which  had  been  improp- 
erly admitted.  State  v.  Meader,  54  Vt.,  126,  651 ; 
Wright  v.  L.  Ass.  Co.,41  Super.  Ct.  1;  Allen  v.  James, 
7  Daly,  13. 

Compare  Backus  v.  Gallentine,  76  Ind.,  367 :  Bar- 
ker v.  Cairo  &  F.  R.  R.  Co.,  3T.  &  C.,  328;  People  ex 
rel.  Meyer  v.  Special  Sessions,  12  Weekly  Dig.,  367 ; 
Spraguev.  VanVulson,  14  Weekly  Dig.,  58. 

In  general,where  complete  justice  has  been  done  by 
the  verdict,  it  will  not  be  set  aside  for  misdirection. 
Terhune  v.  Denver,  36  Ga.,  648 ;  Branch  v.  Doane, 
17  Conn.,  402;  Prescott  v.  Johnson,  8  Fla.,  391:  Bur- 
ton v.  Merrick,  21  Ark.,  357 ;  Woodbury  v.  Larned, 
5  Minn.,  339 ;  Sheldon  v.  School  District,  24  Conn.,  88; 
Noves  v.  Shepherd,  30  Me.,  173 :  Brown  v.  Bowen,  30 
N.  Y.,  519 ;  Walworth  v.  Readsboro,  24  Vt:,  252 :  Til- 
man  v.  Stringer,  26  Ga.,  171 ;  Cameron  v.  Watson,  40 
Miss.,  191. 

As  to  error  in  admission  of  harmless  evidence,  see 
Benjaminv.  Smith,  12  Wend.,  404,  note. 
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that  the  contract  being  reduced  to  writing, 
parol  evidence,  varying  or  enlarging  it,  was 
inadmissible;  that  the  plaintiff  should  have 
been  nonsuited  for  the  variance  between  the 
proof  and  the  contract,  as  set  forth  in  the  dec 
laration,  Saund.  PI.  &  Ev.,  119;  2  East,  2;  and 
that  the  judge  erred  in  the  rule  which  he  sub- 
mitted to  the  jury  as  the  measure  of  damages. 

Mr.  E.  Darwin  Smith,  for  the  plaintiff, 
contended  that  the  receipt  was  not  the  contract 
between  the  parties;  it  was  mere  evidence  of  a 
part  performance  on  the  part  of  the  plaintiff 
of  an  agreement  previously  made.  As  to  the 
variance,  he  argued  that  there  was  none  of  any 
materiality;  and  at  all  events  that  the  judge 
correctly  disregarded  it.  As  to  the  damages, 
he  insisted  that  the  rule  laid  down  by  the  judge 
was  correct,  as  it  regarded  the  $500  paid,  and 
that  it  would  be  readily  seen,  by  a  general  cal- 
culation, that  the  jury  had  applied  it  no  fur- 
ther; for  the  $500  paid,  the  plaintiff  was  en- 
titled to  recover  all  that  the  jury  had  given 
him.  If  no  injury  has  resulted  from  the 
charge,  a  new  trial  should  not  be  granted;  12 
Wend.,  41. 

Mr.  Stevens,  in  reply,  said  that  the  court 
could  not  know  upon  what  basis  the  verdict 
was  founded;  the  jury  may  have  made  their 
estimate  upon  the  whole  quantity  of  600  or  700 
bushels,  and  for  that  reason  the  verdict  should 
be  set  aside. 

By  the  Court.  Nelson,  Oh.  J.  The  instru- 
ment in  question  does  not  purport  on  its  face 
to  be  a  complete  agreement  between  the  par- 
ties; and  if  it  may  rest  in  parol,  there  can  be 
no  objection  to  the  suppletory  evidence  given 
in  the  case.  The  authorities  on  this  point  are 
well  collected,  in  Cowen  &  H.  Notes,  pp.  1471- 
1473.  It  was  obviously  given  as  an  acknowl- 
edgment of  part  execution  of  a  contract,  re- 
ferring to  some  of  its  terms,  which  I  agree  are 
binding  as  far  as  they  go. 

The  variance  between  the  declaration  and 
proof,  in  respect  to  the  quantity  of  wheat, 
42O*]  would  be  fatal  upon  the  English  *au- 
thorities,  1  Saund.  PI.  &  Ev.,  119;  but  was 
properly  disregarded,  according  to  the  more 
liberal  manner  of  viewing  misdescriptions  of 
the  kind  in  this  court.  The  court  overlook 
these  misdescriptions  in  pleading,  unless  they 
tend  to  mislead  the  adverse  party.  No  such 
consequence  can  be  urged  here. 

The  measure  of  damages,  in  respect  to  the 
quantity  of  wheat  paid  for  by  the  advance  of 
the  $500,  was  in  the  main  unobjectionable,  as 
laid  down  at  the  circuit,  7  Cow.,  681;  and 
from  the  verdict  it  is  apparent  no  more  has 
been  allowed  than  in  justice  belongs  to  the 
plaintiff. 

New  trial  denied. 

Reviewed— Abb.  Adm.,  178. 

Cited  in-34  N.  Y.,  26 ;  37  N.  Y..  464 ;  78  N.  Y.,  79 : 
34  Am.  Rep.,  514 ;  86  N.  Y.,  184 ;  5  Trans.  App.,  119 ;  5 
Barb.,  456;  8  Barb..  330;  9  Barb..  210;  22  Barb.,  132; 
41  Barb.,  438  ;  27  How.  Pr.,  323;  54  How.  Pr.,  355;  7 
Boa.,  538 ;  8  Bos.,  21. 


KING  v.  HAVENS  ET  AL. 

Action  for  Trespass — Statute  for  Treble  Damages 
—  Writ  of  Error  to  Common  Pleas. 

In  an  action  of  trespass,  under  the  Statute  Giving 
Treble  Damages,  Judgment  will  be  rendered  for 
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treble  the  amount  of  the  damages  found  by  tin- 
jury.  So  held  in  a  case  where  the  jury  assened 
•ingle  damages  only. 

where  a  Court  of  C.  P.  refused  to  render  judg- 
ment for  treble  the  amount  found  by  the  Jury,  and 
such  fact  was  stated  upon  the  record,  a  writ'ot  er- 
ror was  entertained,  and  the  judgment  of  the  C.  P. 
was  reversed,  and  judgment  rendered  for  treble 
damages. 

Citations— 2  R.  8.,  281.  sees.  1,  2:  1  R.  L.,  1813,  p. 
526,  sec.  29 ;  8  Johns..  842 ;  1  Cow..  175. 

ERROR  from  the  Madison  C.  P.  Nathaniel 
King,  an  attorney  of  the  Court  of  (  .  1'. 
of  the  County  of  Madison,  brought  an  action 
of  trespass  under  the  Statute  Giving  Treble 
Damages,  against  Peter  B.  Havens  and  others, 
trustees  of  the  Village  of  Hamilton,  for  cutting 
down  six  elm  trees  planted  by  him,  and  stand- 
ing in  front  of  his  house  and  lot.  They  were 
planted  in  1814,  and  in  1840  were  cut  down  by 
order  of  the  trustees,  who  were  widening  the 
sidewalk  in  the  village,  the  trees  standing  in 
the  middle  of  the  walk  as  proposed  to  be  made. 
The  defendants  claimed  that  the  ground  upon 
which  the  trees  stood  had  been  dedicated  to 
the  public  and  gave  evidence  tending  to  estab- 
lish that  fact.  The  plaintiff,  on  being  informed 
of  the  intended  attack  upon  his  trees,  forbade 
the  person  who  was  directed  to  cut  them  down, 
and  told  him  that  if  the  resolution  of  the  trust- 
ees "was  carried  into  effect,  it  would  afflict 
every  member  of  his  family."  His  remon- 
strances, however,  were  unavailing,  and  he,  in 
proper  *person,  filed  his  declaration,  [*42  1 
in  which,  after  stating  the  destruction  of  the 
trees,  he  sums  up  his  injuries  as  follows:  "By 
which  destruction  the  said  plaintiff  lost  great 
expense  of  time,  money  and  labor,  which  he 
had  laid  out  in  seeking,  procuring,  planting, 
watering,  cultivating  and  defending  those 
trees;  and  all  the  benefit  and  solace  of  their 
shade  in  the  heat  of  summer,  the  advantage  of 
their  shelter,  the  refreshment  and  entertain- 
ment derived  from  their  verdure  and  undulat- 
ing motion,  and  the  pleasure  continually  felt 
in  viewing  and  considering  them  as  ornamental 
appendages  to  his  house;  as  specimens  of 
flourishing  vegetation;  as  acquaintances  for  a 
long  course  of  years;  and  as  a  substantial  en- 
hancement of  the  value  of  his  lot;  whereby  he 
also  lost  all  the  pleasure  which  he  so  often  en- 
joyed socially  with  the  members  of  his  family, 
and  with  his  visiting  friends;  and  on  the  other 
hand,  was  subjected  to  great  pain  of  feeling 
on  his  own  account,  and  on  account  of  the 
pain  inflicted  on  his  wife  and  children  by  that 
destruction;"  and  also  was  disturbed  in  his 
business,  etc.  The  jury  found  a  verdict  for 
the  plaintiff,  which  was  entered  upon  the  rec- 
ord in  these  words:  "and  the  jurors  of  that 
jury,  etc.,  say.  upon  their  oaths,  that  the  said 
defendants  are  guilty,  etc.,  and  they  assess  the 
single  damages  of  the  said  Nathaniel  there- 
fore, over  and  above  his  costs  and  charges,  to 
$30.  The  record  then  states  that  the  plaintiff 
thereupon  moved  the  court  to  order  an  entry 
to  be  made  in  the  minutes,  specifying  that  title 
to  land  had  come  in  question  on  the  trial  of 
the  cause;  and  also  moved  the  court  to  treble 
the  amount  of  damages  as  assessed  by  the  jury; 
that  tlie  first  motion  was  granted,  but  the  sec- 
ond denied,  and  that  the  plaintiff  thereupon 
excepted  to  the  decision  of  the  court  refusing 
to  treble  the  damages,  and  accordingly  pre- 
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sented  a  bill  of  exceptions,  which  was  duly 
signed.  The  bill  of  exceptions  is  then  set  forth, 
and  is  followed  by  a  judgment,  "that  the  said 
plaintiff  do  recover  against  the  said  defendants 
the  said  thirty  dollars,  the  single  damages,  so 
as  aforesaid  assessed,  and  also  seventy  eight 
dollars  and  ninety-five  cents  for  his  costs  and 
charges,"  etc.  The  plaintiff  sued  out  a  writ 
of  error,  and  at  the  last  January  Term  ap- 
peared in  person  and  argued  the  case. 
422*]  *Mr.  M.  T.  Reynolds,  for  the  de- 
fendants, insisted  that  in  this  case  error  did  not 
lie;  the  refusal  of  the  court  to  treble  the  dam- 
ages, not  being  the  subject  of  an  exception, 
which  could  be  passed  upon  by  writ  of  error. 
The  motion  was  an  interlocutory  proceeding, 
which  could  not  properly  appear  upon  the  rec- 
ord, and  the  remedy  of  the  plaintiff,  if  any, 
was  by  mandamus. 

By  the  Court,  Nelson,  Ch.  J.  The  judg- 
ment is  erroneous.  Treble  damages  are  the 
legal  consequence  of  the  finding,  as  certainly 
as  a  judgment  is  the  consequence  of  a  verdict. 
The  Revised  Statutes  do  not  essentially  differ 
in  this  respect  from  the  old  law,  2  R.  S. ,  261, 
sees.  1,  2;  1  R.  L.  of  1813,  p.  525,  sec.  29.  In 
Newcomb  v.  Butterfield,  8  Johns. ,  342,  was  first 
suggested  the  mode  of  ascertaining  and  treb- 
ling the  damages.  If  the  jury  find  the  defend- 
ants guilty  of  the  trespass  as  alleged  within  the 
Act,  they  are  to  assess  single  damages,  and  it 
is  then  the  duty  of  the  court  to  treble  them. 
It  is  for  the  jury  also  to  determine  whether  the 
defendants  have  brought  themselves  within  the 
proviso  or  second  section,  namely,  that  the  tres- 
pass was  casual  and  involuntary,  etc.  This  is 
not  a  question  to  be  settled  by  the  court  on  af- 
fidavit. In  Livingston  v.  Plainer,  1  Cow.,  175, 
it  was  held,  that  the  jury  must  find  the  single 
value  of  the  wood,  etc.,  in  terms,  or  the  court 
would  infer  they  had  found  the  treble  value; 
that  the  defendant  had  brought  himself  within 
the  proviso.  The  old  statute  used  the  terms, 
"treble  value  of  the  wood,"  etc.,  for  which 
treble  damages  have  been  substituted  in  the 
Revised  Statutes.  The  finding  here  brings  the 
case  directly  within  these  authorities. '  The 
court  had  no  discretion  over  the  matter,  and 
should  have  rendered  judgment  for  treble 
damages.  We,  therefore,  reverse  the  judgment 
of  the  C.  P.,  and  render  such  judgment  as  the 
court  below  should  have  given;  i.  e.,  that  the 
plaintiff  recover,  as  damages,  $90,  being  treble 
the  amount  found  by  the  jury. 

Ordered  accordingly. 

Cited  in— 1  Denio,  641 ;  29  N.  Y.,  35 ;  7  How.  Pr.,  56. 
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Action  by  Drawer  on  Protested  Bill  of  Exchange 
—  Title — Sale  of  Goods  to  be  Paid  for  on  De- 
livery— -Delivery  by  Agent  of  Vendor  without 
Payment — Remedy  of  Vendor. 

The  drawer  of  a  bill  of  exchange  returned  protest- 
ed for  non-payment,  may  maintain  an  action  upon 
it  against  the  acceptor,  without  making  title  to  it 
under  the  payee. 

Where  goods  are  contracted  to  be  sold  at  a  stipu- 
lated price,  to  be  paid  for  on  delivery,  and  the  agent 
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of  the  vendor  deliver  the  goods  without  requiring 
payment,  the  vendor  has  his  election  to  bring  trover 
or  assumpsit ;  and  in  the  latter  case,  the  stipulated 
price  regulates  the  amount  of  the  recovery. 

Although  the  vendor  may  waive  the  tort  and 
bring  assumpsit,  the  purchaser  cannot  allege  that 
there  was  no  delivery  according  to  the  terms  of  the 
contract,  and  thus  set  up  his  own  wrongful  act  as  a 
defense  to  the  action. 

Citations— 5  Wend.,  139 :  1  Saund.  PI.  &  Ev.,  Ill ;  1 
Wils.,  185 ;  4  Bro.  P.  C.,  604 ;  Chit.  Bills,  344;  Bayl. 
Bills.  212. 

THE  plaintiff  declared  for  goods  sold  and  de- 
livered, and  on  the  money  counts.  The 
defendants  pleaded  the  general  issue.  The 
cause  was  heard  before  a  referee.  On  the  hear- 
ing the  plaintiff  produced  and  proved  a  bill  of 
exchange,  drawn  by  himself  on  the  defendants, 
for  $1,900,  dated  Feb.  25,  1836,  payable  to  C. 
A.  Cook,  at  the  Bank  of  Albany,  60  days  after 
date,  which  was  accepted  by  the  defendants, 
and  protested  for  non-payment  ;  and  rested. 
The  defendants  then  offered  in  evidence  a  con- 
tract in  writing,  entered  into  between  them  and 
the  plaintiff,  on  the  day  of  the  date  of  the  bill 
of  exchange,  for  the  purpose  of  showing  the 
nature  of  the  transactions  between  them  ;  to 
the  admissibility  of  which  the  plaintiff  objected , 
but  the  objection  was  overruled;  and  the  de- 
fendants accordingly  produced  a  contract, 
dated  Feb.  25,  1836,  whereby  the  plaintiff 
agreed  to  deliver  to  the  defendants  at  his  ware- 
house on  the  canal  at  Lyons, after  the  opening 
of  the  canal  navigation  in  the  then  ensuing 
spring,  6,000  bushels  of  shorts  and  3,000  bush- 
els of  bran,  and  as  much  more  as  he  should 
have  on  hand  ;  and  the  defendants,  on  their 
part,  agreed  to  pay  the  plaintiff  one  shilling 
and  three  pence  per  bushel  for  the  shorts,  and 
eight  pence  per  bushel  for  the  bran,  and  to  give 
him  a  draft  on  them  at  60  days  date  for  $1,900, 
to  apply  on  the  agreement;  if  the  quantity  de- 
livered did  not  amount  at  the  above  prices  to 
$1,900,  the  plaintiff  to  refund;  and  if  it  exceed- 
ed that  sum,  the  defendants  to  pay  the  excess 
on  delivery.  *The  defendants  then  [*424 
proved  that  in  May,  1836,  at  an  interview  be- 
tween them  and  the  plaintiff,  it  was  agreed 
that  they  would  receive  the  shorts  and  bran, 
provided  the  plaintiff  would  ship  and  consign 
them  to  one  Clark  Robinson,  and  they  would 
pay  for  them  at  the  prices  specified  in  the  con- 
tract, upon  delivery  to  them  in  the  City  of  Al- 
bany; they  also  agreed  to  pay  $12  for  insur- 
ance, which  had  been  paid  by  the  plaintiff 
while  the  shorts  and  bran  remained  in  his  store; 
to  pay  the  freight  of  the  shorts  and  bran  from 
Lyons  to  Albany,  Robinson's  commissions, the 
interest  of  the  $1,900  draft.and  the  fees  of  pro- 
test. In  pursuance  of  this  agreement,  the 
plaintiff  forwarded  10,000  bushels  of  shorts  and 
10,830  bushels  of  bran  to  Robinson,  who  gave 
notice  to  the  defendants  of  the  arrival  of  the 
property.  June  2,  two  boat  loads  of  bran,  part 
of  the  quantity  forwarded  by  the  plaintiff,  ar- 
rived at  Albany,  and  were  delivered  to  the  de- 
fendants, who  gave  Robinson  a  draft  of  $913 
for  the  same  on  S.  &  W.  Hotaling,  of  N.  Y. 
The  defendants  offered  to  prove  that  it  was 
agreed  between  them  and  Robinson, that  unless 
this  draft  was  accepted  by  the  drawees,  the 
bran  should  not  be  considered  as  delivered  to 
them,  but  in  that  case  they  should  deliver  it  to 
Hughes,  Dows  &  Co.,  of  N.  Y. ;  this  evidence 
was  objected  to  as  inadmissible  but  the  objec- 
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tion  was  overruled,  and  the  proof  given.  The 
draft  upon  S.  &  W.  Hotaling  was  protested, 
and  the  bran  was  delivered  to  Hughes,  Dows 
<fc  Co.,  who  sold  it, amounting  to  5,242  bushels, 
for  the  sum  of  $643.04;  the  charges  upon  which 
for  commissions,  transportation,  etc.,  etc., 
amounted  to  $591.28,  leaving  a  balance  of  only 
$51.76,  which  was  paid  over  to  the  agents  of 
the  plaintiff  in  N.  Y.  The  residue  of  the  shorts 
and  bran  received  by  Robinson  were  sold  by 
him  in  Albany,  and  the  proceeds,  amounting 
to  $1,121.50,  accounted  for  to  the  plaintiff. 
The  draft  for  $918  was  canceled  on  the  hear- 
ing, and  delivered  to  the  defendants.  The  ref- 
eree reported  that  there  was  nothing  due  to  the 
plaintiff,  who  now  moved  to  set  aside  the  re- 
port. 

Mr.  R.  W.  Peckham.  for  plaintiff. 

Mr.  A.  J.  Colvin,  for  defendant. 

425*]  *By  the  Court,  Nelson,  Ch.  J.  I 
think  the  referee  erred.  The  plaintiff  had  ful- 
filled the  contract  at  Lyons,  and  was  entitled 
to  the  payment  of  his  draft,  if  he  had  chosen 
to  stand  upon  the  first  arrangement.  This  was 
was  conceded  by  the  defendants,  at  the  time  of 
the  modification  in  May  and,  indeed,  is  virtu- 
ally admitted  in  the  words  of  it:  for  they  agree 
if  the  plaintiff  will  see  the  stuff  shipped  to  Al- 
bany, that  in  addition  to  the  contract  price  they 
will  pay  freight,  commissions,  insurance  while 
the  property  remained  at  Lyons  in  his  ware- 
house, and  interest  on  the  draft. 

Then  as  to  the  modification  ;  that  has  also 
been  performed  by  the  plaintiff.  The  stuff  was 
shipped  in  pursuance  of  it,  and  notice  given  to 
the  defendants.  They  have  broken  this  agree- 
ment also,  and  it  is  inconceivable  to  me  how 
they  can  expect  to  escape  the  ordinary  conse- 
quences of  non  fulfillment. 

The  defendants  having  failed  to  receive  and 
pay  for  the  property  at  Albany,  the  plaintiff 
had  a  right  to  sell  for  the  best  price  he  could, 
and  credit  them  with  the  net  proceeds.  5  Wend. , 
139.  Indeed,  the  good  sense  of  the  modifica- 
tion seems  to  be,  that  the  original  contract  was 
to  stand  as  performed  by  the  plaintiff,  and  that 
he  was  to  see  the  article  shipped  at  the  expense 
of  the  defendants  and  on  their  account ;  pay- 
ment to  be  made  on  delivery. 

The  new  arrangement  at  Albany,  between 
them  and  Robinson,  in  respect  to  the  two  boat 
loads  of  bran,  was  wholly  without  authority. 
The  plaintiff  cannot,  therefore,  be  affected  by 
it.  These  boat  loads  must  be  regarded  as  so 
much  delivered  under  the  contract.  The  de- 
fendants knew  the  extent  of  Robinson's  power, 
which  was  to  receive  the  article  as  shipped, 
and  deliver  it  to  them  on  their  paying  the  stip- 
ulated price,  charges,  etc.  Having  delivered 
it  without  payment,  the  plaintiff  might  have 
sued  them  in  trover;  but  he  may  waive  the  con- 
dition, treat  the  transaction  as  a  delivery  at 
Albany,  and  look  to  them  for  the  payment. 
On  this  ground  also,  if  the  plaintiff  should 
choose  to  waive  his  remedy  upon  the  draft.and 
go  for  goods  sold  and  delivered,  I  think  he  is 
entitled  to  recover  for  the  two  boat  loads  at  the 
value  agreed  to  be  paid  at  Albany.  The  case 
426*1  would  stand  as  so  *much  property  de- 
livered under  a  contract  broken  by  the  defend- 
ants. The  stipulated  price  there  being  proper 
evidence  to  regulate  the  value.  The  argument 
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against  this  view  is,  that  here  was  no  delivery, 
as  the  agent  in  putting  the  goods  into  the  de- 
fendants' possession  exceeded  his  authority  ; 
and  that  even  according  to  the  agreement  of 
the  agent,  the  transaction  was  regarded  as  not 
to  be  a  delivery,  unless  the  $913  draft  was 
paid.  That  is  true,  if  the  plaintiff  chooses  so 
to  view  the  case;  but  the  whole  proceeding  was 
a  fraud  upon  him.  The  defendants  knew  the 
goods  were  to  be  delivered  at  Albanv.and  there 
only,  and  there  to  be  paid  for;  and  tliat  beyond 
this  Robinson  had  no  power.  The  plaintiff  may 
waive  the  tort  and  bring  assumpsit ;  but  it  Is 
not  for  the  defendants  to  set  up  their  own 
wrongful  dealing  with  the  property  as  a  de- 
fense; 1  Saund.  PI.  &  Ev.,  111.  The  principle 
is  acted  upon  every  day  in  the  courts. 

But.  as  the  case  stands  I  see  no  difficulty  in 
the  plaintiff  recovering  on  the  draft,  subject 
to  deductions  for  payment  out  of  the  proceeds 
of  the  article  so  far  as  received,  and  upon  the 
principles  stated.  I  had  some  doubts,  though 
the  point  is  not  made,  whether  the  drawer 
could  sue  the  acceptor  directly  on  the  bill;  but 
it  is  so  settled  in  Parminter  v.  Symons,  both  in 
the  K.  B.  and  House  of  Lords.after  acceptance 
and  default  and  return  of  the  bill  back  upon 
his  hands;  and  this  without  taking  title  under 
the  payee;  1  Wils.,  185  ;  4  Bro.  P.  C.,  604  ; 
Chit.  Bills,  344  :  Bayley,  Bills,  212.  For  the 
above  reasons  the  report  must  be  set  aside  ; 
costs  to  abide  the  event. 

Ordered  accordingly. 

Cited  in— 3  Keyes,  122 :  ^  Abb.  App.  Dec.,  585 ;  33 
How.  Pr.,  176. 


SAGE  v.  SHERMAN  ET  AL. 

Agent  for  Purchase  of  Lands —  When  not  Com- 
petent Witness  in  Action  to  Charge  His  Princi- 
pal. 

An  agent  authorized  to  purchase  lands  for  his 
principal, and  to  draw  on  him  for  the  purchase  mon- 
ey, is  not  a  competent  witness  to  charge  his  princi- 
pal with  the  price  of  lands  sold,  in  an  action  by  a 
vendor  against  the  principal,  if  the  agent  be  him- 
self, prime  facie  liable  to  the  vendor  for  the  pur- 
chase money. 

Citations— 3 Camp.,  817 ;  12  Moore,  65;  1  Stark.  Ev., 
108;  1  Phil.  Ev..  130. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Genesee  Circuit,  in  Mar.,  1840,  before  the 
Hon.  Nathan  Day  ton, one  of  the  Circuit  Judges. 
*The  plaintiff  declared  for  lands  sold  [*427 
by  him  to  the  defendants,  and  at  their  request 
conveyed  to  Sherman,  one  of  their  number. 
The  lands  were  bargained  for  by  one  James 
P.  Greeves;  and  to  obtain  proof  of  his  author- 
ity to  bind  the  defendants,  the  plaintiff  filed 
a  bill  of  discovery,  stating  that  the  lands  for 
which  he  sought  payment  were  bargained  for 
by  Greeves,  who  at  the  time  professed  to  act 
as  the  agent  of  the  defendants;  that  the  lands 
sold  were  conveyed  to  Sherman  by  the  direction 
of  Greeves ;  and  that,  to  show  the  agency  of 
Greeves  in  the  premises,  it  would  be  indispen- 
sably necessary  to  produce  and  prove  on  the 
trial  certain  articles  of  agreement  made  be- 
tween the  defendants  and  Greeves,  bearing 
date  on  or  about  Apr.  4,  1886.  The  defendants 
answered,  admitting  that  Greeves  bargained 
for  the  lands  referred  to  in  the  bill,  and  that 
they  had  been  conveyed  to  Sherman;  they  ad- 
mitted the  existence  of  an  agreement  between 
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themselves  and  Greeves,  of  the  date  specified 
in  the  bill,  and  gave  a  copy  of  it;  by  which  it 
appears  that  the  defendants  agreed  to  provide 
a  fund  not  exceeding  $30,000,  to  meet  such 
drafts  as  Greeves  should  from  time  to  time 
make  on  Sherman  for  the  purchase  of  lands 
iu  any  of  the  Western  States  or  the  Territories 
of  Mich,  and  Wis.,  for  the  account  of  the  de- 
fendants. The  money  to  be  expended  by 
Greeves  at  his  discretion  in  purchasing  lands, 
and  the  title  to  the  same  to  be  taken  in  the 
name  of  Sherman,  to  be  held  by  him  in  trust 
for  the  parties  to  the  agreement,  in  the  follow- 
ing proportions:  three  quarters  of  the  net  prof- 
its, after  refunding  the  $30,000  and  interest, 
to  be  divided  between  the  defendants  in  equal 
proportions;  and  the  remaining  quarter  to  be 
for  the  benefit  of  Greeves,  as  a  remuneration 
for  his  time,  etc.  It  was  stipulated  that,  upon 
all  purchases  made,  Greeves  should  draw  on 
Sherman  at  not  less  than  ten  days'  sight.  The 
defendants  also  say  that  subsequent  to  the 
agreement  above  stated.a  supplementary  agree- 
ment was  subjoined,  a  copy  of  which  they  also 
give,  but  which  it  is  deemed  not  material  to 
state  here.  They  admit  that  so  far  as  Greeves 
acted  in  conformity  with  the  agreement  above 
stated,  he  was  their  agent;  but  they  allege  that 
428*]  in  making  *the  purchase  of  the  plaint- 
iff he  exceeded  his  authority,  and  that,  conse- 
quently, they  are  not  bound  to  execute  the  con- 
tract made  by  him  with  the  plaintiff.  On  the 
trial  of  the  cause,  the  plaintiff  gave  the  bill 
and  answer  in  evidence.  The  plaintiff  next  of- 
ferred  in  evidence  the  testimony  of  Greeves, 
taken  under  acommission,  which  was  objected 
to  as  inadmissible,  on  the  ground  that  Greeves 
was  not  a  competent  witness,  by  reason  of  his 
interest  in  the  event  of  the  suit.  The  objection 
was  overruled,  the  defendants  excepted,  and 
his  answers  to  the  interrogatories  attached  to 
the  commission  were  read  to  the  jury.  He  tes- 
tified that  under  the  agreement  between  him 
and  the  defendants  of  the  dale  of  Apr.  4.  1836, 
he  purchased  of  the  plaintiff  May  14,  1836,  the 
quantity  of  179 acres  of  land  situate  in  Mich., 
for  which  he  agreed  to  pay  $7.000  in  manner 
following:  cash  down  $3,000,  and  the  the  res- 
idue in  two  equal  installments  of  $2,000  each, 
payable  in  one  and  two  years,  with  interest. 
That  he  paid  the  $3,000  to  the  plaintiff,  and 
made  and  delivered  to  him  two  notes  of  $2,000 
each,  payable  in  one  and  two  years,  with  inter- 
est, which  he  signed  with  his  proper  name, 
adding  thereto  the  words,  "Attorney  for  Watts 
Sherman;"  that  the  plaintiff  executed  a  deed 
conveying  the  land  to  Watts  Sherman;  which 
deed  was  duly  recorded  and  transmitted  to 
Sherman.  He  further  testified  that  the  pur- 
chase made  by  him  of  the  plaintiff  was  the 
first  purchase  completed  for  the  defendants  in 
pursuance  of  the  agreement  between  him  and 
the  defendants,  and  that  previous  to  that  pur- 
clmse  he  had  not  drawn  for  $1  :  that  May  22, 
1836,  he  was  in  Albany,  and  informed  the  de- 
fendants (except  one  of  them,  J.  L.  Graham, 
who  was  not  present)  of  the  purchase  made  by 
him  of  the  plaintiff,  and  stated  the  terms  upon 
which  it  was  made;  that  he  had  given  two  ob- 
ligations payable  in  one  and  two  years  for 
$2,000  each  ;  and  that  the  defendants  seemed 
particularly  well  pleased  with  the  time  ob- 
tained for  the  payment  of  the  $4,000.  Whether 
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he  informed  them  that  the  obligations  were 
drafts  or  notes,  he  did  not  recollect;  and  sub- 
sequently testified  that  he  could  not  say  that 
he  informed  them  that  he  had  given  notes. 
*This  interview  was  had  previous  to  [*4J29 
the  second  agreement  between  him  and  the  de- 
fendants. He  further  testified  that  about  June 
1,  1837,  he  was  informed  by  the  plaintiff  that 
the  note  which  first  fell  due  had  been  protested 
for  non-payment ;  and  that  the  reason  which 
had  been  assigned  for  its  non  payment  was, 
that  it  was  in  the  shape  of  a  note  instead  of  a 
draft;  and  that  shortly  thereafter  he  drew  and 
gave  to  the  plaintiff  two  drafts  upon  Sherman, 
dated  May  17,  1837,  for  $2,140  each,  one  pay- 
able in  four  and  the  other  in  eight  months, 
both  payable  with  interest.  In  answer  to  cross- 
interrogatories,  this  witness  stated  that  he  had 
drawn  on  Sherman  to  the  amount  of  $8,000, 
for  lands  purchased  and  to  be  purchased  for 
the  defendants,  all  of  which  were  paid.  When 
the  reading  of  this  testimony  was  closed,  the 
counsel  for  the  defendants  renewed  their  ob- 
jection to  its  admissibility  on  the  ground  of 
the  interest  of  the  witness  in  the  event  of  the 
suit ;  but  the  objection  was  again  overruled 
and  the  defendants  excepted.  The  counsel  for 
the  defendants  then  requested  the  judge  to 
charge  the  jury,  that  the  plaintiff  had  failed  to 
show  that  Greeves  had  power  to  bind  the  de- 
fendants to  perform  the  contract  made  by  him 
with  the  plaintiff  ;  that  the  plaintiff  had  not 
parted  with  his  property  on  the  credit  of  the 
defendants  ;  but  by  accepting  the  notes  of 
Greeves  had  relied  upon  his  responsibility; 
that  the  defendants  had  not  ratified  the  con- 
tract made  by  Greeves  with  the  plaintiff  ;  and, 
at  all  events,  that  such  contract  had  not  been 
ratified  by  JohnL.  Graham,  one  of  the  defend- 
ants; and  failing  to  show  the  assent  of  all, 
there  could  not  be  a  recovery  against  the  de- 
fendants. The  judge  refused  so  to  charge,  and 
on  the  contrary  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff  for 
the  sum  of  $5,112.22.  The  counsel  for  the  de- 
fendants excepted  to  the  refusal  of  the  judge  to 
charge  as  requested, and  on  a  bill  of  exceptions 
now  moved  for  a  new  trial. 

Messrs.  I.  Harris  and  A.  C.  Paige,  for 
defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

*By  tJie  Court,  Nelson.  (Jh.J.  There  f*43O 
can  be  no  doubt  but  that  Greeves  had  suf- 
ficient authority  to  make  the  purchase  of  the 
plaintiff  ;  and  that  the  defendants  are  liable, 
unless  exonerated  by  the  mode  of  providing 
for  payment. 

Looking  at  the  terms  of  the  authority  con- 
ferred upon  Greeves,  I  think  it  clear  the  pur- 
chases were  to  be  make  for  cash.  The  first  ar- 
ticle of  the  association  provides  for  funds,  to 
meet  from  time  to  time  his  drafts,  which  he  is 
authorized  to  make  at  ten  days'  sight.  The 
stipulation  was  a  material  one,  as  it  operated 
by  way  of  check  upon  the  conduct  of  the  agent, 
and  enabled  him  to  purchase  upon  the  most 
advantageous  terms.  But,  as  the  defendants 
have  got  the  title  to  the  land  of  the  plaintiff, 
unless  it  shall  appear  that  they  have  already 
advanced  the  necessary  funds  to  meet  the  pay- 
ment upon  the  drafts  of  the  agent,  they  should 
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still  be  liable,  for  then  they  lose  nothing  by 
the  delay.  If,  however,  they  have  furnished 
him  with  funds  in  the  usual  way,  equal  to  the 
balance  due  over  and  above  sufficient  to  meet 
the  other  purchases,  then  I  am  inclined  to 
think  they  have  done  all  that  can  be  exacted 
of  them,  and  the  plaintiff  must  look  to  the 
agent. 

The  ratification  was  probably  void,  on  the 
ground  that  Greeves  concealed  the  fact  of  giv- 
ing the  notes;  but,  aside  from  this,  Graham, 
one  of  the  defendants,  was  not  present  at  the 
time  of  the  supposed  ratification;  as  the  plaint- 
iff must  make  out  a  joint  indebtedness  against 
all,  the  failure  to  show  the  assent  of  one  is 
fatal. 

The  view  thus  far  proceeds  upon  the  as- 
sumption that  the  evidence  of  the  agent  was 
competent  for  the  plaintiff;  if  it  was  not.  the 
whole  foundation  of  the  action  fails,  as  he  is 
the  only  witness  called  to  sustain  it.  The  cases 
of  McBrain  v.  Fortune,  3  Camp.,  317,  and  'Rip- 
ley  v.  Thompson,  12  J.  B.  Moore,  55,  are  deci- 
sive against  his  admission.  The  first  was  an 
action  for  goods  sold;  and  the  plaintiff  called 
one  S.,  who  had  purchased  them  in  his  own 
name,  for  the  purpose  of  proving  that  he  acted 
as  agent  for  the  defendants.  He  was  objected 
to,  on  the  ground  that  he  was  himself  prima 
facie  liable,  and  would  be  discharged  if  the 
plaintiff  recovered.  Ld.  Ellenborough  held, 
that  he  could  not  be  examined  either  on  the 
431*]  *ground  of  necessity,  or  that  he  stood 
indifferent  between  the  parties — the  positions 
taken  for  his  admission.  He  said  the  witness 
had  a  clear  interest  in  the  event  of  the  sale, 
without  any  counterbalance.  If  it  succeeded, 
the  verdict  would  be  evidence  for  him  in  an 
action  against  himself,  to  which  he  was  per- 
sonally liable.  The  other  was  also  an  action 
for  goods  sold:  the  defendants  were  partners. 
Four  horses  had  been  sold  by  the  plaintiff  to 
one  G.,  who  had  given  his  own  notes  for  the 
purchase  money,  payable  at  one  and  two 
months.  The  notes  had  been  dishonored.  G. 
was  a  horse-dealer,  and  several  witnesses  were 
called  to  show  that  he  had  been  set  up  by  the 
defendants,  and  was  in  fact  a  partner  with 
them.  The  plaintiff  proposed  to  call  G.  him- 
self, for  the  purpose  of  showing  that  the  de- 
fendants were  to  provide  money  for  the  pur- 
chase of  horses,  and  he  was  to  be  allowed  a 
weekly  salary  out  of  the  profits.  He  was  ob- 
jected to  without  a  release.  The  judge  rejected 
him,  and  the  plaintiff  submitted  to  a  nonsuit, 
with  leave  to  move  to  set  it  aside.  The  court 
held  him  interested  in  obtaining  a  verdict 
against  the  defendants:  Primafacie  he  stood 
liable  for  the  whole  debt  as  principal,  and  was 
called  to  fix  it  upon  the  defendants,  to  whom 
he  would  only  be  liable  for  contribution.  Ch. 
J.  Best  said  he  could  not  distinguish  it  from 
McBrain  v.  Fortune,  which  had  been  cited. 

The  principle  has  been  carried  into  all  the 
elementary  books.  1  Phil.  Ev.,  180;  1  Stark. 
Ev.,  108.  The  last  author  states  it  thus:  It  has 
been  held  that  where  a  witness  is  prima  facie 
liable  to  the  vendor  of  goods  which  he  has 
purchased  in  his  own  name,  he  is  not  a  compe- 
tent witness  for  the  vendor  against  a  third  per- 
son, to  prove  that  the  defendant  is  solely  or 
jointly  liable  for  the  goods;  for  in  such  case, 
the  witness  has  a  direct  interest  in  causing  an- 
898 


other  to  pay  or  contribute  to  the  payment  of 
the  debt. 

Here,  Greeves  is  prima  facie  liable  for  the 
debt.  The  drafts  are  in  his  own  name;  and 
though  he  subscribed  the  notes  as  agent,  the 
names  of  the  principals  are  not  given.  Sher- 
man had  no  special  agency  for  them  except  to 
pay  the  drafts,  and  take  the  title  in  his  own 
name.  The  witness  is  called  to  fix  this  debt 
upon  the  defendants;  to  create  *a  new  [*4:{U 
liability  by  means  of  which  he  may  become 
discharged:  for  if  the  plaintiff  adopts  his  act 
as  agent,  and  recovers  against  the  defendants, 
he  could  not  afterwards  resort  to  him. 

New  trial  granted;  costs  to  abide  event. 


RYERSS  ET  AL.  v.  RIPPEY  ET  AL. 

Judgment  in  Ejectment — When  and  How  Far 
Conclusive. 

A  judgment  in  ejectment,  not  vacated  within 
three  years  pursuant  to  the  statute,  is  conclusive 
only  upon  the  party  against  whom  the  same  is  ren- 
dered and  all  claiming  under  him,  and  is  conclusive 
also  only  as  to  the  title  established  in  such  action.  It 
was  accordingly  held,  in  this  case,  that  a  judgment 
in  ejectment  against  tenants  was  not  conclusive 
upon  the  landlord,  although  the  latter  retained  an 
attorney  to  defend  the  suit  brought  against  his  ten- 
ants, especially  as  on  the  trial  tne  title  as  between 
the  plaintiff  in  the  suit  and  the  landlord  did  not  come 
in  question. 

Citations— 2  R.  S..  235,  sec.  36 ;  264,  sec.  17 ;  8  Wend.. 
35 :  10  Wend.,  85. 

THIS  was  an  action  of  ejectment, tried  at  the 
Yates  Circuit  in  Nov.,  1839,   before  the 
Hon.    Daniel    Moseley,   one    of    the    Circuit 
Judges. 

The  suit  was  commenced  in  July  Term, 1838. 
The  plaintiffs  having  adduced  such  evidence 
as  they  relied  upon  in  support  of  their  claim  to 
recover  the  premises  in  question,  and  rested, 
the  defendants  proved  that  in  October  Term. 
1835,  an  action  of  ejectment  was  commenced 
against  them  by  Herman  H.  Bogert,  for  the  re- 
covery of  the  premises  in  question, they  at  that 
time  being  tenants  of  John  P.  Ryerss,  the  an- 
cestor of  several  of  the  plaintiffs  in  this  cause, 
and  under  whom  such  plaintiffs  claim  the  prem- 
ises; that  the  suit  was  defended,  issue  joined 
therein,  and  a  verdict  rendered  in  favor  of  Bo- 
gert; upon  which  judgment  was  entered,  a 
writ  of  possession  issued,  and  they  turned  out 
of  possession;  and  that  subsequently  they  be- 
came and,  at  the  time  of  the  trial,  were  the 
tenants  of  Bogert.  H.  Welles,  Esq.,  testified 
that  he  was  the  attorney  in  fact  of  John  P. 
Ryerss,  and  attended  to  his  professional  busi- 
ness; that  application  was  made  to  him  by  the 
defendants  to  defend  the  suit  commenced  by 
Bogert;  and  he  accordingly  entered  his  appear- 
ance as  their  attorney,  and  defended  the  suit 
with  the  knowledge  o"f  Ryerss;  but  that  on  the 
trial  of  the  cause  no  defense  was  made,  for  the 
reason  *that  Ryerss  had  failed  to  fur  [*4.'J.'S 
•nish  the  necessary  title  papers  and  proofs;  and 
a  verdict  passed  for  the  plaintiff.  He  further 
testified  that  he  looked  to  the  estate  of  Ryerss 
to  pay  his  costs  for  defending  that  suit.  Upon 
this  evidence  the  counsel  for  the  defendants 
insisted  that  the  plaintiffs  were  concluded 
by  the  judgment  in  the  action  of  ejectment 
prosecuted  by  Bogert,  and  were  barred  from 
maintaining  an  action  for  the  recovery  of  the 
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premises.  The  judge  ruled  otherwise,  and  the 
counsel  for  the  defendants  excepted.  The  jury 
found  a  verdict  for  the  plaintiffs,  and  the  de- 
fendants, on  a  bill  of  exceptions,  moved  at  the 
last  term  for  a  new  trial,  on  the  ground  that 
the  plaintiffs  were  estopped  by  the  verdict  and 
judgment  in  the  ejectment  suit  prosecuted  by 
Bogert.  There  were  various  other  questions 
raised  in  the  bill  of  exceptions,  and  urged  on 
the  argument  of  the  cause,  which  were  all 
overruled  by  the  court,  leaving  only  the  ques- 
tion of  estoppel;  in  respect  of  which  the  court 
took  time  to  advise. 

Mr.  A.  Worden,   for  defendants.  t 

Mr.  H.  Welles,  for  plaintiffs. 

By  the  Court,  Nelson,  Oh.  J.  All  the  ques- 
tions raised  by  the  defendants  were  disposed 
of  on  the  argument  except  that  in  respect  to 
the  conclusive  effect  of  the  recovery  in  favor 
of  Bogert. 

The  section  of  the  Revised  Statutes  relied 
upon  by  the  counsel  for  the  defendants,  is  as 
follows:  "Every  judgment  in  the  action  of 
ejectment  rendered  upon  a  verdict,  shall  be 
conclusive  as  to  the  title  established  in  such 
action  upon  the  party  against  whom  the  same 
is  rendered,  and  against  all  persons  claiming 
from,  through  or  under  such  party,  by  title  ac- 
cruing after  the  commencement  of  such  ac- 
tion." 2  R.  S.,235,  sec.  36.  The  next  section 
provides  that  the  court  in  which  such  judg- 
ment is  rendered  shall,  within  three  years 
thereafter,  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered,  his 
heirs  or  assigns,  and  upon  payment  of  all 
costs  and  damages  recovered  thereby,  vacate 
the  judgment  and  grant  a  new  trial. 
434*]  *It  is  plain  the  Act  applies  only  to 
the  party  or  parties  to  the  record,  and  privies. 
The  mere  retainer  of  an  attorney,  or  other  acts 
by  the  party  in  interest,  to  defend  the  suit, 
does  not  bring  the  case  within  the  Act;  nor 
should  the  application  of  the  provision  turn 
upon  any  such  extraneous  matters.  The  rec- 
ord of  the  suit  should  be  the  test,  and  must  be 
as  it  respects  the  person  against  whom  the  ver- 
dict is  rendered.  This,  too,  is  consistent  with 
the  Statute  2  R.  S.,  264,  sec.  17,  allowing  the 
landlord  to  cume  in  and  defend.  On  applica- 
tion to  the  court  he  may  be  made  defendant 
with  or  without  the  tenant. 

Independently  of  the  statute,  even  if  Ryerss 
had  been  made  a  defendant  with  the  tenant 
the  verdict  could  not  be  conclusive  upon  him, 
as  the  question  between  his  and  Bogert's  title 
was  not  necessarily  involved  in  the  suit  against 
the  tenants.  Bogert  may  have  had  their  interest, 
or  they  may  have  been  estopped  from  disputing 
his  title;  and,  in  pointof  fact,  no  question  was 
made  at  the  trial  upon  it.  8  Wend. ,35;  10  Id., 85. 

New  trial  denied. 

Affirming— 4  Hill,  468,  n. 

Cited  in— 79  N.  Y.,  398 ;  12  Barb..  569 :  5  Abb.  N.  S., 
447 ;  1  Sheld.,  140 ;  22  Gal.,  209 ;  48  111..  162. 


RYERSS  KT  AL.  v.  WHEELER. 

Parol  Partition  of  Land —  When  Enforced — Ac- 
tion of  Ejectment — Amendment  of  Declara- 
tion after  Verdict. 

A  parol  partition  of  lands,  followed  by  a  posses- 
sion and  occupation  in  conformity  to  it,  for  a  period 
of  30  years,  is  valid  and  operative. 
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And  in  an  action  against  a  stranger  to  the  title, 
such  partition  will  be  enforced,  although  made  by 
the  grantee  of  a  tenant  by  the  curtesy  (the  title  of 
the  wife  not  having  passed  by  reason  of  a  defect  in 
the  execution  of  the  deed) ;  during  the  continuance 
of  the  life  estate,  partition  is  good. 

A  plaintiff  in  ejectment  is  permitted  to  retain  a 
verdict  in  his  favor,  although  on  the  trial  he  proved 
title  to  only  an  undivided  part  of  the  premises, 
when  in  his  declaration  he  claimed  the  whole.  He 
will,  in  such  case  be  permitted  to  amend. 

Citations— 4  Johns.,  202;  9  Johns.,  270;  14  Wend., 
619;  Co.  Litt.,  169  a;  Com.  Dig..  Parceners,  C,  5. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Yates  Circuit  in  June  1840.  before  the  Hon. 
Daniel  Moseley,  one  of  the  Circuit  Judges. 

The  fifth  count  of  the  declaration  stated  that 
John  P.  Ryerss  and  Daniel  Pierson  and  Mar- 
garet, his  wife,*July  1,  1836,  were  pos-[*435 
sessed  of  50  acres  of  land,  part  of  lot  No.  26, 
in  the  subdivision  of  lot  No.  23,  in  a  cer- 
tain tract,  particularly  describing  the  50  acres 
by  metes  and  bounds,  in  which  Ryerss  and 
Margaret,  the  wife  of  Pierson,  claimed  a  fee, 
and  Pierson,  in  right  of  his  wife,  claimed  a  life 
estate,  as  tenant  by  the  curtesy,  and  being  so 
possessed,  the  defendant,  Wheeler, entered  and 
ejected  them.  The  seventh  count  of  the  dec- 
laration was  substantially  like  the  fifth.  The 
defendant  pleaded  non  cul.  After  the  com- 
mencement of  the  suit  Ryerss  died,  and  his 
heirs  at  law  were  made  parties. 

On  the  trial  the  plaintiffs  showed  title  in 
Eleazer  Lindsley  to  lot  No.  23;  and  that  he,  in 
Feb.,  1794,  conveyed  an  equal  undivided  moie- 
ty of  Lot  No.  26,  in  the  subdivision  of  No:1  23, 
to  Gozen  Ryerss.  Gozen  Ryerss  died  in  1$92, 
leaving  two  children,  viz. :  John  P.  Ryerss  and 
Margaret,  the  wife  of  Daniel  Pierson.  Eleazer 
Lindsley  died  leaving  two  sons  and  five  daugh- 
ters, his  children  and  heirs  at  law;  four  of  the 
daughters  married.  In  1801,  the  two  sons, 
three  of  the  married  daughters,  with  their  hus- 
bands, and  one  daughter,  who  was  a  single 
woman,  united  in  a  deed  conveying  their  inter- 
est in  Lot  No.  26  to  Stephen  Hopkins,  the  hus- 
band of  the  fourth  married  daughter;  this  deed 
was  not  acknowledged  by  the  three  married 
daughters  of  Lindsley,  so  as  to  pass  their  in- 
terest in  the  land.  In  1805  Hopkins  and  his 
wife  conveyed  the  one  half  of  lot  No.  26  to 
Sylvanus  Travis.  It  was  then  shown  that  as 
long  since  as  1810,  a  line  was  established  di- 
viding lot  No.  26  into  two  parts,  designated  as 
the  north  and  south  parts  of  the  lot;  and  that 
the  north  part  was  occupied  by  Travis,  and  the 
south  part  by  Ryerss,  each  recognizing  the  di- 
vision line  as  the  boundary  of  their  respective 
portions  of  the  lot,  and  that  the  possessions 
had  been  since  that  time  continued  in  con- 
formity to  such  division.  The  plaintiffs  hav- 
ing rested,  the  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  plaintiffs  had  failed  to 
prove  title  in  themselves,  as  claimed  in  the 
several  counts  of  the  declaration,  or  in  anyone 
of  such  counts,  inasmuch  as  the  three  married 
daughters  of  Lindsley,  who  had  not  acknowl- 
edged the  deed  conveying  the  premises  to  Hop- 
kins, *were  entitled  to  three  sevenths  [*436 
of  the  moiety  of  lot  No.  26.  The  defendant  also 
insisted  that  the  interest  of  those  three  daugh 
ters  not  having  passed  to  Hopkins,  the  parol 
partition  between  the  grantee  of  Hopkins  on 
the  one  part,  and  Ryerss  on  the  other,  was  in- 
valid and  inoperative.  The  motion  was  denied 
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by  the  circuit  judge,  and  the  defendant  ex 
cepted.  The  jury,  under  the  charge  of  the, 
judge,  found  a  verdict  for  the  plaintiffs,  which 
the  defendant  moved  to  set  aside. 

Mr.  A.  Worden,  for  defendant. 

Mr.  H.  Welles,  for  plaintiffs. 

/.'.//  the  Court,  Nelson,  Ch.  J.  It  has  been 
repeatedly  decided  in  this  court  that  a  parol 
partition,  carried  into  effect  by  possession  and 
occupation  in  conformity  thereto,  will  be  bind- 
ing between  tenants  in  common,  whose  titles 
are  distinct,  and  the  only  object  of  the  division 
is  to  ascertain  the  separate  possessions.  4 
Johns.,  202;  9  Id.,  270;  14  Wend.,  619;  Co. 
Lilt.,  169  a;  Com.  Dig.  Parceners,  c,  5.  Here 
has  been  an  acknowledged  division  and  occu- 
pation accordingly,  by  the  parties,  for  some 
30  years.  I  admit  it  will  not  be  binding  upon 
the  three  daughters  of  Lindsley,  who  were 
femes  covert,  and  did  nor  acknowledge  the  deed 
to  Hopkins.  But  it  would  have  been  binding 
upon  the  husbands,  who  were  tenants  by  the 
curtesy,  if  parties  to  the  arrangement.  They 
could  have  consented,  and  those  who  are,  in 
under  their  title,  can  do  the  same  during  the 
continuance  of  their  estates.  A  different  ques- 
tion will  arise  when  the  three  heirs  appear  and 
claim  their  undivided  interest.  That  cannot 
happen  till  the  death  of  their  husbands,  who, 
for  .aught  that  appears,  are  still  living.  The 
plaintiffs,  therefore,  are  entitled  to  the  posses- 
sion of  the  whole  of  the  50  acres.  There  may 
be  s^tne  difficulty  under  the  Revised  Statutes 
in  Describing  the  precise  nature  and  extent 
ofMieir  title;  because,  as  to  three  sevenths  of 
tli!  premises,  it  may  be  defeated  by  the  future 
clafui  of  the  feme*  covert.  The  question  is  re- 
duced to  one  of  form,  and  the  declaration  is 
4tt7*]  amendable,  so  as  to  *conform  to  the 
nature  of  the  title  of  the  plaintiffs.  We  see 
no  objection  to  the  verdict  standing  upon  the 
5th  and  7th  counts  of  the  declaration.  It  will 
not  conclude  the  rights  of  the  feme*  covert, 
they  not  being  parties  to  the  suit;  and  it  can- 
not lie  with  the  defendant  to  dispute  the  effect 
of  the  partition,  which,  while  it  remains  in 
force,  shows  an  exclusive  right  in  the  plaint- 
iffs to  the  possession  of  the  premises. 

New  trial  denied. 

Cited  in-4  N.  Y.,  262 :  38  N.  Y.,  504  ;  2  Trans.  App., 
261 ;  6  Barb.,  131 :  20  Barb.,  128  :  43  Barb.,  549  ;  45  Atn. 
Dec..  377  (18  N.  H.  353). 


RYERSS,  BAXTER  ET  AL.  t>.  WHEELER. 

Recovery  in  Ejectment  and  I'oMexmon  Tfiereun- 
der —  When  Bur  to  Subsequent  Action. 

A  recovery  in  an  action  of  ejectment  and  an  en- 
try into  possession  under  it  is  a  bar  to  a  subsequent 
action  by  a  party  who  relics  merely  upon  a  prior 
possession;  butsuchrecover.v.it  seems,  cannot  lie 
set  up  where  the  plaintiff  in  the  second  action  was 
the  landlord  of  the  defendants  in  the  first  action, 
and  had  not  notice  of  the  suit  so  as  to  give  him  an 
opportunity  to  defend. 


To  enablea  party  to  avail  himself  of  such  former 
recovery,  he  must  distinctly  place  his  define  upon 
that  ground  at  the  trial,  so  that  the  plaintiff  may  re- 
sort to  his  documentary  title,  if  he  has  any  ;  if  the 
ill  t' Mutant  does  not  do  so,  he  will  not  be  allowed  to 
assume  that  ground  on  a  motion  for  a  new  trial. 

Citations— 16  Johns..  314;  7  Cow..  642;  15  Wend. 
172 ;  25  Wend.,  432 ;  3  Johns..  289. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Yates  Circuit  in  June,  1840,  before  the 
Hon.  Daniel  Moseley.  one  of  theGYreuft  Judges. 

The  suit  was  brought  for  the  recovery  of 
109  acres  of  land.  It  was  proved  that  John  P. 
Ryerss  was  in  possession  of  the  premises  by 
his  tenants  for  several  years  previous  to  1881, 
when  he  conveyed  the  same  to  one  Esek  Wil- 
ber,  who,  in  the  same  year,  conveyed  to  Bax- 
ter, one  of  the  plaintiffs  in  this  cause.  The  de- 
fendant, George  C.  Wheeler,  and  one  John  C. 
Wheeler,  occupied  the  premises  as  the  tenants 
of  Baxter  for  two  or  three  years  previous  to 
July,  1837,  when  they  were  dispossessed  by  the 
sheriff  of  the  County  of  Yates  by  virtue  of  a 
writ  of  habere  facias  postestnonem  issued  on  a 
judgment  obtained  against  them  in  favor  of 
Herman  H.  Bogert,  in  an  action  of  ejectment, 
wherein  issue  was  joined,  a  trial  had,  and  a 
verdict  found  in  favor  of  Bogert.  and  that  he 
had  *an  estate  in  fee  in  the  premises.  [*438 
The  tenants  of  Baxter  attorned  to  Bogert,  by 
taking  a  lease  under  him,  dated  July  12,  1837, 
and  expiring  Apr.  1,  1838.  At  the  expiration 
of  the  lease  the  defendant,  George  C.  Wheeler, 
alone  remained  in  possession,  and  this  action 
was  commenced  against  him.  Evidence  was 
given  by  the  defendant  for  the  purpose  of 
showing  that  the  lease  from  Bogert  to  him  and 
John  C.  Wheeler  was  taken  with  the  knowl- 
edge and  approbation  of  Baxter.  The  counsel 
for  the  defendant  desired  the  judge  to  charge 
the  jury  that  the  recovery  of  the  premises  by 
Bogert,  and  the  subsequent  attornment  to  him 
by  the  defendants,  was  a  bar  to  a  recovery  in 
this  suit,  and  that  the  remedy  of  the  plaintiff, 
if  any,  was  confined  to  an  application  to  the 
court,  under  the  statute  for  a  new  trial.  The 
judge  charged  the  jury  that  the  recovery  by 
Bogert  did  not  estop  the  plaintiffs  from  main- 
taining this  suit,  unless  the  attornment  was 
with  the  knowledge  and  consent  of  Baxter; 
which  question  he  submitted  to  the  considera- 
tion of  the  jury.  The  defendant  excepted  to 
the  charge,  and  the  jury  found  a  verdict  for 
the  plaintiffs,  which  the  defendant  moved  to 
set  aside. 

Mr.  A.  Worden,  for  the  defendant,  insist- 
ed that  as  the  plaintiffs  had  made  out  only  a 
possessory  title,  the  recovery  of  the  premises 
by  Bogert  and  the  entry  under  it  overcame  the 
plaintiff's  title,  and  entitled  the  defendant  to  a 
verdict;  and  the  judge  should  so  have  charged 
the  jury.  He  further  insisted  that  the  verdict 
in  favor  of  Bogert  was  conclusive  upon  the 
plaintiff  Baxter,  so  as  to  bar  him  from  main- 
taining a  suit  for  the  recovery  of  the  premises, 


NOTE.— New  trial—  Direction*  nnt  taken  at  the  trial, 
nut  a  around  fitr.  See  the  above  case  of  H  versa  v. 
Wheeler  as  affi rmed,  4  Hill,  4tttt;  Doanc  v.  Bddj,  1« 
Wend.,  522  ;  Jackson  v.  Davis,  5  Cow.,  123;  Jackson 
v.  Russell,  4  Wend.,  543 ;  Merritt  v.  Seaman.  «  Hart)., 
330;  N.  Y.  &  E.  K.  H.  Co.  v.  Cook.  2  Sandf..  732 :  Kus- 
sell  v.  Stocking,  3  Johns..  105:  Bill  v.  Porter.9  Conn., 
23:  New  Haven  Co.  Bank  v.  Mitchell,  15  Conn.,  206  : 
Gordon  v.  Pitt.  3  Iowa,  385 ;  Jackson  v.  Jackson.  5 
Cow.,  178;  Whittakerv.  West  Boylston,  97  Mass.,  273; 
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Crossley  v.  Blanchard.  7  Allen,  385;  Thompson  v. 
Kussell,  30 Mo.,  498:  Boyce  v.  C.  Ry.  Co.,  43  N.  H..627; 
Kemmcrrcr  v.  Rdelman,  23  Pa.  St.,  143;  Gregg  v. 
Jamison.  55  Pa.  St.,  468 :  Carhart  v.  Wynn.  22  Oa.,24: 
Kiev  v.  Bancroft,  11  Pick.,  46!) :  Jacobs  v.  Bangor.  16 
Me..  187 ;  Lyon  v.  Ely.  24  Conn..  507 :  Lee  v.  Lam- 
prey, 43  N.  H..13:  State  v.  Kye.35  N.  H.,368:  McDan- 
icl  v.  Walker,  29  Ga.,  3B6;  Case  v.  Favier,  12  Minn., 
89.  But.  see.  Kowing  v.  Manly,  2  Abb.  Pr.,  N.  8., 
377;  57  Barb.,  479;  Maloney  v.Mintzer.5  Phila..  221. 

WEND.  25. 
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that  his  only  remedy  was  an  application  un- 
der the  statute  for  a  new  trial. 
Mr.  H.  Welles,  contra. 

.  By  the  Court,  Nelson,  Ch.  J.  Had  the  de- 
fense been  put  at  the  circuit  on  the  ground 
now  taken,  namely:  that  the  entry  and  posses- 
sion by  force  of  the  recovery  in  ejectment  af- 
forded higher  evidence  of  title  than  the  prior 
possession  of  the  pliantiffs,  there  might  have 
439*]  been  some  difficulty  in  sustaining  *the 
verdict.  16  Johns., 314;  7Cow.,642;  15  Wend., 
172.  I  am  not,  however,  prepared  to  say  that 
the  doctrine  is  applicable  to  the  facts  as  dis- 
closed here.  For  aught  that  appears,  Baxter, 
the  landlord,  had  no  knowledge  of  the  suits 
against  his  tenants  (the  Wheelers),  nor  any  op- 
portunity to  defend.  Under  such  circum- 
stances I  cannot  say  the  recovery  is  to  have  the 
effect  of  destroying  the  presumption  of  title 
arising  from  his  prior  possession.  It  is  very 
easy  to  see  that  great  injustice  might  be  done, 
if  by  the  defaulter  collusion  of  his  tenants  he 
should  be  driven  to  put  himself  upon  the  legal 
title.  In  Jackson  v.  Rightmyre,  16  Johns.,  314. 
the  leading  case  on  the  subject,  the  landlord 
had  notice  and  defended.  It  is  unnecessary, 
however,  to  express  a  definitive  opinion  upon 
the  point. 

The  ground  taken  at  the  circuit  to  resist  a 
recovery  was,  that  the  judgment  in  ejectment, 
and  the  attornment  of  the  tenants  with  the 
privity  of  Baxter,  concluded  the  latter;  that 
his  remedy  was  a  new  trial  under  the  statute. 
To  this  the  exceptions  specially  taken  to  the 
charge  point.  We  have  already  held  in  Ryersx 
v.  Rippey,  ante,  p.  432,  that  this  defense  is  un- 
tenable. Had  the  defendant  at  the  circuit 
taken  the  ground  now  urged  the  plaintiff  might 
have  fallen  back  upon  his  paper  title.  We 
know,  from  other  cases  before  us  this  term,  in- 
volving the  title  toother  portions  of  the  lot,  of 
which  these  premises  are  a  part,  that  it  was  in 
his  power  to  do  so.  Even  a  prior  possession 
might  have  been  shown,  possibly,  which,  within 
Jackson  v.  Dieffendorf,  3  Johns.,  269,  would 
have  prevailed  over  the  presumption  of  title 
by  force  of  the  entry  under  the  recovery  in 
ejectment. 

New  trial  denied. 

Affirmed— 4  Hill,  466. 

Cited  in— H.  &  D.,  189 ;  38  N.  Y.,  186;  6  Trans.  App., 
242;  6  Barb.,  335;  36  Barb.,  401;  47  Barb-,  527;  62 
How.  Pr.,  283 ;  22  Cal.,  209. 


44O*]  *THE  SUPERVISORS  OF  THE 
COUNTY  OF  ALBANY 

v. 

DORR  ET  AL. 

A  public  officer  intrusted  with  the  receipt  and  dis- 
bursement of  public  funds,  is  not  responsible  for 
money  stolen  from  bis  offce,  where  there  is  no  im- 
putation of  negligence  or  other  default  on  his  part. 

Citations— 1  Ld.  Raym.,  646;  Cowp..  754:  Com. 
Dig.,  tit.  Action  for  K  exigence.  A,  2;  19  Johns.,381 ; 


NOTE.— The  above  c:\se  of  Supervisors  of  Albany 
v.  Dorr  is  not  an  authority.  See  Muzzy  v.  Shat- 
tuck,  1  Den.,  233;  TJ.  S.  v.  Prescott,  3  How.  (U.  S), 
578 :  Inhabitants  of  New  Providence  v.  McEachron, 
33  N.  J.,341 :  Halbert  v.  State,  22  Ind..  125,  Morbeck 
v.  State,  28  Ind.,  86. 
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15  Johns.,  250:  7  Cr..  243;  1  Mas.,  96,  101 ;  2  Kent. 
Com.,  610;  Story,  Bail.,  302,  390. 

DEMURRER  to  pleas.  The  declaration  is 
on  a  bond,  dated  Nov.  19,  1838,  executed 
by  Elisha  Dorr,  with  sureties,  for  the  faithful 
discharge  of  his  duties  as  County  Treasurer. 
The  condition  of  the  bond,  after  reciting  that 
Dorr  had  been  appointed  County  Treasurer  for 
the  County  of  Albany,  is  in  these  words: 
"Now,  therefore,  if  the  said  Elisha  Dorr  shall 
faithfully  execute  the  duties  of  said  office  of 
County  Treasurer  for  the  said  County  of  Al- 
bany, and  shall  pay  according  to  law  all  mon- 
eys which  shall  come  to  his  bands  as  such 
Treasurer,  and  render  a  just  and  true  account 
thereof  to  the  Board  of  Supervisors  of  the  said 
County  of  Albany,  or  to  their  successors  in  of- 
fice, when  thereunto  required,  or  to  the  Comp- 
troller of  the  said  State  of  New  York,  when 
thereunto  required,  then,"  etc.  The  breaches- 
alleged  in  the  declaration  are,  that  Dorr  had 
not  paid  over  the  sum  of  $2.500  which  had 
come  to  his  hands  as  County  Treasurer,  stating 
a  request  to  pay  Nov.  30,  1839;  and  that  he 
had  not  accounted,  etc.  The  defendant.  Dorr, 
pleaded  that  he  had  at  all  times  since  the  exe- 
cution of  the  bond,  rendered  a  just  and  true 
account,  etc.,  and  had  paid  according  to  law 
all  moneys  which  had  come  to  his  hands  as 
County  Treasurer, except  the  sum  of  $1,129.75, 
which  being  the  identical  moneys  received  by 
him  as  County  Treasurer  at  his  office  in  the 
City  of  Albany,  and  before  he  was  requested 
to  pay  out  the  same,  was,  on  the  night  of  Mar. 
11,  1839,  feloniously  stolen  from  his  office, 
without  any  negligence,  want  of  due  care  or 
other  blame  or  fault  whatever  on  his  part.  To 
this  plea  the  plaintiffs  demurred. 

Mr.  J. Van  Buren.f or  the  plaintiffs, insisted 
that  the  plea  was  no  answer  to  the  declaration; 
on  the  contrary.it  substantially  *admit-  [*44 1 
ted  the  breaches,  viz. :  that  the  defendant  had 
neither  paid  the  money  according  to  law,  or 
accounted.  The  County  Treasurer,  receiving 
a  compensation  for  his  services,  was  responsi- 
ble for  the  public  funds  received  by  him.  He 
is  not  a  bailee,  who  may  be  excused  unless- 
chargeable  with  negligence.  At  all  events,  the 
loss  of  the  money  by  theft  should  not  be  held 
an  excuse,  as  it  may  be  guarded  against.  In 
case  of  loss  by  robbery  or  fire,  it  might  be  oth- 
erwise. 

Mr.  S.  Stevens,  for  the  defendant,  insist- 
ed that  his  client  was  the  depository  or  bailee 
for  hire  of  the  money  of  the  county  ;  he  did 
not,  upon  the  receipt  of  the  money,  become  an 
absolute  debtor  to  the  county  for  the  amount 
received,  but  held  it  as  the  agent  of  the  coun- 
ty, to  be  disbursed  under  the  directions  of  the 
plaintiffs.  The  receipt  and  disbursement  of  the 
moneys  of  the  county,  are  simply  the  execution 
or  discharge  of  an  official  duty,  in  respect  to 
which  the  officer  is  free  from  all  liability, 
whilst  he  acts  with  integrity  and  is  not  charge- 
able with  negligence  or  want  of  due  care.  He 
cited  Willis,  Trustees,  85,  86,  194,  n.  88  ; 
Parker,  167  ;1  Johns.,  196;  Story,  Bail.,  302, 
390. 

By  tJie  Court,  Nelson,  Ch.  J.  The  question 
presented  is,  whether  the  treasurer  of  a  coun- 
ty is  responsible  for  the  public  moneys  re- 
reived  at  his  office  in  the  execution  of  his  du- 
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ties,  that  have  been  stolen  therefrom,  without 
any  negligence  or  default  on  his  part ;  or  in 
more  general  terms,  whether  an  officer  con- 
cerned in  the  receipt  and  disbursement  of  the 
public  funds,  is  an  insurer  of  the  same  ex  mr- 
tute  officii,  whilst  they  necessarily  remain  in 
his  custody. 

The  principle  was  decided  in  favor  of  the 
defendant,  in  Lane  v.  Cotton,  1  Ld.  Raym., 
646,  and  subsequently  confirmed  in  Whitfield 
v  Le  Despencer,  Cowp.,  754,  and  is  in  con- 
formity with  the  general  rule  of  daily  applica 
tion,  that  in  order  to  subject  the  officer  it  is 
necessary  to  prove  misconduct  or  neglect  in 
the  execution  of  his  duties.  Com.  Dig.,  tit. 
442*J*Action  upon  the  Case  for  Negligence, 
A,  a  ;  19  Johns.,  381  ;  15  Id.,  250.  Both  the 
cases  referred  to  were  actions  against  the  Post- 
master-General for  the  loss  of  packages  con- 
taining exchequer  bills  and  money,  that  had 
been  stolen  out  of  his  office ;  they  were 
several  times  argued,  and  underwent  great 
consideration  by  the  court.  One  of  the  prin- 
cipal questions  involved  has  no  connection 
with  the  case  here,  namely  :  whether  the  de- 
fendants were  responsible  for  the  misconduct 
of  their  subordinates;  but  the  scope  and  effect 
of  the  opinions  and  decision  go  to  deny  any 
personal  liability  of  the  officer,  except  for  mis- 
feasance or  neglect.  Holt,  Ch.  J.,  dissented  in 
the  first  case,  and  argued,  from  the  nature  of 
the  trust,  that  the  officer  was  bound  to  keep  all 
letters  safe  at  his  peril ;  that  the  case  did  not 
differ  from  that  of  the  marshal  of  the  K.  B., 
or  warden  of  the  fleet,  who  were  obliged  to 
keep  the  prisoners  safe,  and  where  it  was  no 
plea  that  the  King's  enemies  broke  the  prison 
against  their  will;  and  that  the  same  was  the 
law  also  where  goods  were  levied  upon  by  the 
sheriff,  and  rescued  from  him.  He  also  likened 
the  case  to  that  of  a  common  carrier,  or  the  mas- 
ter of  a  ship  taking  goods  on  board  for  freight; 
and  that  for  this  reason  he  should  be  liable, 
without  assigning  any  particular  neglect;  that 
he  received  a  premium  by  way  of  salary,  which 
was  a  sufficient  reward  for  the  extreme  liabili- 
ty. All  these  views  were  rejected  as  inapplica- 
ble by  the  other  judges;  and  also  by  the  court, 
in  Whilfield  v.  Le  Despencer,  and  the  liability 
brought  down  to  the  ordinary  case  of  misfeas- 
ance or  neglect  by  the  defendants  themselves  in 
the  duties  of  their  office.  The  same  principle 
has  been  held  in  several  cases  in  the  courts  of 
this  country,  and  approved  by  our  most  dis- 
tinguished elementary  authors.  7  Cr.,  242;  1 
Mas.,  96,  101;  2  Kent,  Com.,  610;  Story, 
Bail.,  302,  390. 

The  condition  of  the  bond  recognizes  this 
common  law  rule.  It  is,  that  the  treasurer 
"  shall  faithfully  execute  the  duties  of  the  said 
office" — "  and  shall  pay  according  to  law  all 
moneys,"  etc.  The  first  clause  is  general  and 
prescribes  the  fidelity  with  which  the  officer  is 
443*J  to  perform  all  the  several  *duties  be- 
longing to  the  office ;  the  residue  is  but  an 
enumeration  of  some  of  the  most  important. 

Judgment  for  defendants. 

Afflrmed-7  Hill,  583. 

Commented  on— 18  Minn.,  206. 

Cited  in— 5  Hill,  592:  1  Denio,  235:  6  Barb.,  636;  22 
Ind..  132  ;  33  N.  J.  L.,  341 ;  40  Am.  Dec..  371 ;  20  Am. 
Rep.,  642  (32  Mich.,  140);  21  Am.  Rep.,  199(53  Ind., 
333). 
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LAWRENCE  «.  FRENCH. 

Tenant  Prevented  from  Obtaining  Possession  of 
Entire  Premises  by  Tenant  under  Prior  LCOM 
— Rightiof  Landlord. 

Where  premises  are  demised  at  a  fixed  rent,  and 
the  tenant  enters,  but  is  prevented  from  obtaining 
the  whole  of  the  premises  by  a  person  holding  a  part 
under  a  prior  lease  executed  by  the  landlord,  tin- 
latter  has  no  right  to  distrain  for  a  proportionate 
part  of  the  rent  reserved,  by  deducting  th<-  value  of 
the  part  held  under  the  prior  loose,  and  demanding 
the  residue;  though,  it  seems,  that^in  such  case  the 
landlord  is  entitled  to  sustain  an  action  for  the  use 
and  occupation  of  the  premises,  and  recover  under 

a  1/111111!  it  in  mi  i  nil. 

Citations-6  Bac.  Abr.,  44,  tit.  Rent,  L;  Gilb.  Rents, 
173:  Com.  Land.  &  Ten.,  214-219,  452,  524:  Bradby, 
Dist..  24-30;  2  Saund.  PI.  &  Ev.,  630;  Cowp..  242;  3 
Camp..  513,  514,  71 ;  1  Stark..  94 :  5  Barn.  &  C.,  322.  332; 
6  T.  R.,  458 ;  Platt,  Cov.,  327:  Hob.,  12;  2  Bac.,  06,  B  ; 
2Brod.  &  B.,680;  15  Mass.,  268. 

THIS  was  an  action  of  replevin  tried  at  the 
Albany  Circuit  in  June,  1839,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  plaintiff,  Dec.  12,  1835,  took  a  lease  of 
the  defendant  of  a  building  in  the  City  of  Al- 
bany called  the  Exchange  Coffee  House,  for 
the  term  of  one  year  from  May  1 .  1836,  at  an 
annual  rent  of  $1,050.  payable  quarterly.  He 
had  since  May,  1834,  been  in  possession  of  the 
whole  of  the  premises  demised,  except  one 
room  in  the  corner  of  the  building,  which  was 
occupied  by  one  Candy.  May  1,  1836,  Candy, 
under  a  prior  lease  from  the  defendant,  and  at 
an  annual  rent  of  $400,  continued  in  the  occu- 
pation of  the  room;  and  the  plaintiff  continued 
to  occupy  all  the  residue  of  the  building,  un- 
til Jan.  17,  1837  ;  when  the  defendant  issued 
a  distress  warrant,  claiming  $487.50,  to  be  due 
to  him  from  the  plaintiff  for  three  quarters' 
rent,  estimating  the  rent  by  deducting  $400 
from  the  annual  rent  reserved  in  the  lease  to 
the  plaintiff  ;  thus  charging  the  plaintiff  with 
an  annual  rent  of  only  $650,  for  three  fourths 
of  which  sum  the  warrant  was  issued.  The 
property  of  the  plaintiff  was  distrained  to  the 
amount  of  $487.50  ;  and  the  plaintiff  sued  out 
a  writ  of  replevin.  It  was  conceded  by  the 
plaintiff  that  $650  per  annum  was  a  fair  price 
for  the  use  of  that  portion  of  the  premises  oc- 
cupied by  him  ;  *but  he  insisted  that  [*444 
the  defendant,  not  having  put  him  into  posses- 
sion of  the  whole  of  the  demised  premises,  had 
no  authority  by  law  to  distrain  for  the  rent  re- 
served, or  any  part  thereof  ;  and  so  requested 
the  judge  to  charge  the  jury.  The  judge  re- 
fused so  to  charge  ;  and  on  the  contrary,  in- 
structed the  jury  that  the-  defendant  had  a 
lawful  right  to  make  the  distress  for  the  sum 
demanded,  and  was  entitled  to  their  verdict. 
The  jury  accordingly  found  a  verdict  for  the 
defendant,  with  six  cents  damages  and  six 
cents  costs  :  found  the  rent  to  be  $487.50,  and 
the  value  of  the  property  at  the  same  sum;  and 
assessed  the  damages  of  the  defendant  at  $10, 
for  the  detention  of  the  property.  The  plaint- 
iff having  excepted  to  the  charge  of  the  judge, 
moved  for  a  new  trial. 

J/r.S.Stevens.for  the  plaintiff.insisted  that 
the  defendant  was  not  entitled  to  distrain  for 
any  part  of  the  rent  reserved  in  the  lease;  that 
the  plaintiff  having  been  prevented  by  the  act 
of  the  defendant  from  enjoying  a  part  of  the 
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demised  premises  was  tantamount  to  an  evic- 
tion from  such  part,  8  Cow.,  727  ;  4  Wend., 
423.  No  rent  can  be  recovered  in  such  case, 
because  it  cannot  be  apportioned  ;  there  being 
no  mode  by  which  the  proportionate  value  to 
the  tenant  of  the  different  parts  of  the  prem- 
ises can  be  ascertained.  Woodf.  Land.  &T., 
254;  1  Salk.,  65.  By  an  entry  into  part  of  the 
demised  premises  by  the  landlord,  the  whole 
rent  is  suspended,  1  Cowp.,  242;  Woodf.,  412; 
Perkins,  sec.  825;  8  Cow.,  731,  733.  Besides 
a  landlord  can  distrain  only  where  the  services 
or  rent  are  certain  and  specific,  1  R.  S.,  738, 
sec.  18.  Here  the  rent  was  as  uncertain  as  it 
would  have  been  under  a  quantum  meruit,  n 
.an  action  for  use  and  occupation. 

Mr.  J.  Van  Buren,  for  the  plaintiff.  Here 
was  no  eviction.  In  Etheridge  v.  Osborn,  12, 
Wend.,  532,  Ch.  J.  Savage  said:  "An  evic- 
tion consists  in  taking  from  the  tenant  some 
part  of  the  demised  premises  of  which  he  was 
in  possession  ;  not  in  refusing  to  put  him  in 
possession  of  something  which,  by  the  agree- 
ment, he  ought  to  have  enjoyed.  A  tenant 
445*]  *cannot  be  evicted  from  that  which 
he  never  possessed  ;"  and  so  here.  The  tenant 
entered  and  has  possessed  the  most  valuable 
part  of  the  premises.  It  is  undeniable  that  an 
Action  may  be  sustained  for  the  use  and  occu- 
pation, and  why  is  the  landlord  not  entitled  to 
distrain?  Where  the  tenant  is  evicted  by  title 
paramount,  there  may  be  an  apportionment. 
If  in  that  case  the  rent  can  be  apportioned  by 
deducting  the  value  of  the  part  taken  from  the 
part  left,  so  it  may  be  done  here.  Besides,  if 
the  landlord  erred  in  asking  a  greater  sum  than 
he  was  entitled  to,  the  jury  might  have  found 
against  him,  or  the  tenant  would  have  had  his 
remedy  by  action. 

By  the  Court,  Nelson,  Ch.  J.  It  is  a  familiar 
rule  of  law,  that  if  the  landlord  enter  wrong- 
fully upon  or  prevent  the  tenant  from  the  en- 
joyment of  a  part  of  the  demised  premises,  it 
suspends  the  whole  rent,  until  possession  is  re- 
stored. His  title  is  founded  upon  this,  that 
the  land  leased  is  enjoyed  by  the  tenant  during 
the  term  ;  if,  therefore,  he  be  deprived  of  it, 
the  obligation  to  pay  ceases.  The  rule  is  other- 
wise where  a  part  is  recovered  by  title  para- 
mount to  the  lessor's  ;  for,  in  that  case,  he  is 
not  so  far  considered  in  fault,  as  that  it  should 
deprive  him  of  a  return  for  the  part  remain- 
ing. The  law,  therefore,  directs  an  apportion- 
ment of  the  rent,  6  Bac.  Abr.,  44,  tit.  Rent, 
L;  Gilb.,  Rents,  173  :  Com.  Land,  &T.,  214- 
219  ;  Bradby,  Dist.,  24-30.  But  as  between 
lessor  and  lessee,  an  eviction  from  part  by  the 
former,  or  any  person  claiming  through  him, 
will  operate  a  suspension  of  the  whole,  Com. 
Land.  &  T.,  524  ;  2  Saund.  PI.  &Ev.,  630. 
There  are  some  cases  illustrating  this  principle 
to  which  I  will  refer. 

A  mere  trespass,  by  the  lessor,  will  not  sus- 
pend the  rent,  as  where  he  entered  and  de- 
stroyed a  building,  Cowp.,  242  ;  but  where  he 
railed  off  a  part  of  the  premises,  the  act  had 
that  effect,  3  Camp.,  513.  So  where  he  gave 
notice  to  an  under  tenant  to  quit,  and  he  did 
accordingly,  it  was  held  to  amount  to  an  evic- 
tion, 1  Stark.,  94  ;  also  in  case  of  a  demise  to 
another  after  the  tenant  had  left  the  premises, 
-5  Barn.  &  C.,  332. 
WEND.  25. 


*The  ease  of  Ludwell  v.  Newman,  6  [*446 
T.  R.,  458,  in  principle,  comes  near  the  present 
one.  It  was  an  action  on  a  covenant  of  quiet 
enjoyment  in  a  lease.  The  breach  was,  that 
the  plaintiff  could  not  obtain  the  possession  ; 
that  he  applied  to  the  tenant  to  attorn,  who  re- 
fused ;  an  action  of  ejectment  was  brought, 
and  defeated  by  a  previous  lease  of  the  defend- 
ant, given  the  month  before  ;  by  reason  of  all 
which  the  plaintiff  was  prevented  from  enjoy- 
ing the  term,  etc.  The  second  count  was  like 
the  first,  except  it  omitted  the  application  to 
attorn,  and  proceedings  in  ejectment.  De- 
fective pleas  were  put  in  to  each  count,  to  which 
there  were  demurrers,  One  objection  taken 
to  the  pleas  was  this:  they  stated  the  plaintiff 
might  lawfully  have  enjoyed  during  the  first 
half  year;  when  it  appeared  by  the  declaration, 
that  he  could  not  have  entered  at  any  time  on 
account  of  the  prior  lease.  The  court  held, 
that  the  defendant's  covenant  of  quiet  enjoy- 
ment meant  a  legal  entry  and  enjoyment, with- 
out the  permission  of  any  other  person  ;  which 
could  not  take  place  on  account  of  the  prior 
subsisting  lease  granted  to  R.  See  Platt,  Cov. , 
327.  The  case  decides  that  the  lessee  is  not 
bound  to  test  his  right  of  entry  by  suit,  as  the 
only  legal  evidence  of  a  breach  of  the  cov* 
enant ;  nor  need  he  commit  a  trespass  by  an 
actual  entry.  Platt,  Cov.,  327  ;  Hob.,  12  ;  2 
Bac.,  66,  B. 

In  Tomlinson  v.  Day,  2  Brod.  &  B.,  680,  the 
defendant  took  a  farm  under  an  agreement,  by 
which  the  plaintiff  stipulated  that  he  should 
enjoy  the  exclusive  right  of  sporting  over  the 
manor  in  which  the  farm  lay,  and  should  oc- 
cupy the  glebe  land  of  the  parish  ;  rent  £450. 
The  agreement,  though  acknowledged  and 
recognized  by  the  defendant,  had  never  been 
signed  by  him  ;  but  he  occupied  the  farm  for 
some  time.  The  chief  inducement  in  taking 
it,  was  the  privilege  of  sporting  ;  but  it  turned 
out  the  plaintiff  had  no  power  to  grant  the 
privilege,  and  the  defendant  was  in  fact 
warned  off  by  the  occupiers  of  the  manor. 
Neither  did  he  get  possession  of  the  glebe.  In 
an  action  for  use  and  occupation,  the  court 
held  that  an  eviction  of  a  part  of  the  subject- 
matter  of  the  demise  had  been  proved,  and 
allowed  *a  recovery  for  no  more  than  [*447 
the  annual  value  of  the  farm.  Though  the  rule 
for  a  time  seems  to  have  been  inflexible,  that 
in  these  cases  the  whole  rent  should  be  sus- 
pended till  possession  was  restored,  the  last 
case  referred  to  shows,  that  if  the  tenant  oc- 
cupies part,  he  may  be  charged  for  such  occu- 
pation upon  a  quantum  meruit. 

In  Smith,  v.  Raleigh,  3  Camp.,  513,  514,  n, 
the  defendant  had  agreed  to  take  the  premises 
at  an  entire  rent,  and  possession  was  delivered, 
after  which,  the  plaintiff  railed  off  a  part  of 
the  garden,  and  the  defendant  thereupon  re- 
turned the  key.  Ld.  Ellenborough  held,  that 
this  amounted  to  an  eviction  from  part  of  the 
demised  premises,  and  a  complete  answer  to 
the  action.  This  case  was  afterwards  recog- 
nized by  Dallas,  J.,  in  Stokes  v.  Cooper,  3 
Camp.,  513,  n.,  in  which  the  rule  was  laid  down 
that  after  an  eviction  from  part,  the  lessor  can- 
not recover  upon  the  original  contract ;  and 
the  tenant,  by  giving  up  possession  of  the  resi- 
due, is  entirely  discharged  ;  but  if  after  the 
eviction  he  continues,  he  shall  be  liable  on  a 
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quantum  meruit.     Com.  Land.  &  T.fc  217.  452, 
15  Mass.,  268. 

The  result  of  all  these  cases,  I  think,  shows 
that  the  defendant  here  has  deprived  himself 
of  the  remedy  by  distress.  The  eviction  from 
part  of  the  demised  premises,  by  means  of  his 
prior  lease,  defeated  the  contract ;  and  though 
the  tenant  is  still  liable  by  reason  of  his  occu 
pation  of  the  residue,  the  hokling  is  not  strictly 
under  the  original  agreement,  but  an  implied 
obligation  arises  to  pay  the  worth  of  them  at 
the  time  specified  therein.  No  fixed  rent  is 
due  and,  therefore,  distress  is  not  the  appro- 
priate remedy.  It  would  be  unjust  to  allow 
it  here,  as  the  party  himself  has  put  it  out  of 
the  power  of  the  tenant  to  tender  the  amount. 
His  rights  will  be  sufficiently  protected  by 
allowing  the  usual  redress,  where  no  specific 
rent  has  been  agreed  on.  5  Barn.  &  C.,  332. 

New  trial  granted. 

Affirmed— 7  Hill.  519. 

Cited  in— 3  Hill,  332;  5  Hill,  55  :  H.  &  D.,  179 ;  11 N. 
Y.,  218;  33  N.  Y.,  249:  8  Hun,  339 ;  10  Hun,  155:  24 
Barb.,  183 ;  31  Barb.,  120 :  39  Barb.,  66 :  14  How.,  Pr., 
160;  67  How,  Pr.,  165: 1  Bos.,  40:  9  Bos.,  70,71;  1  E.  D.  8., 
55 :  2  E.  D.  S.,  207 ;  1  Hilt.,  287  ;  49  Cal.,  207 ;  55  Ind., 
657. 


448*]         *LATHROP  v.  HYDE 

Slander  —  Privileged  Communication  —  Malice. 

In  slander,  where  the  words  are  spoken  under  cir- 
cumstances which  may  entitle  the  communication 
to  be  considered  as  privileged,  and  yet  the  speaker 
may  have  intended  maliciously  to  slander  the  plaint- 
iff, the  question  of  malice  must  be  submitted  to  the 
jury ;  but  they  should  in  such  case  be  instructed 
that  unless  express  malice  be  proved,  to  disregard 
the  testimony. 

Citations— 3  Johns.,  180;  7  Cow.,  725;  12  Wend., 
546:  Stark.  Sland.,  189,  and  n.;  2  Serg.  &  R..  471;  21 
Wend.,  325. 

ERROR  from  the  Otsego  C.  P.  Susannah 
Hyde  sued  James  E.  Lathrop,  in  an  action 
of  slander,  for  charging  her  with  having  stolen 
a  quantity  of  flannel.  The  defendant  had  ob- 
tained a  search-warrant  and  took  it  to  a  con- 
stable to  serve.  On  the  trial  of  the  cause  the 
plaintiff  called  the  constable  (J  Tanner)  as  a 
witness,  and  offered  to  prove  by  him  what  was 
said  by  the  defendant  on  that  occasion.  The 
counsel  for  the  defendant  objected  to  the  ad- 
missibility  of  the  evidence,  insisting  that  the 
communication  then  made  must  be  considered 
as  privileged.  The  court  ruled  they  would 
hear  the  testimony, and  if  deemed  to  come  with 
in  the  rule  as  to  privileged  communications, 
the  jury  would  be  instructed  to  disregard  it. 
To  this  decision  the  counsel  for  the  defendant 
excepted.  The  constable  then  testified  that  the 


NOTE.— Libel— Privilegtd  communication— Malice. 
Where  the  defense  to  an  action  for  libel  is  that  the 
publication  was  privilesred,  the  circumstances  must 
be  such  as  to  forbid  the  inference  of  malice.  Elam 
v.  Bidarer.  23  III.,  498  See,  also.  Buddington  v.  Da- 
vis, 6  How.  Pr..  401 ;  Cook  v.  Hill,  3  Sandf.,  341 ;  see 
Van  Wyck  v.  Aspinwall,  17  N.  Y..  190:  Washburn  v. 
Cook,  3  Den..  119 ;  Gassett  v.  Gilbert,  6  Gray.  94  : 
Aylcsworth  v.  St.  John,  25  Hun,  156 ;  Smith  v.  Ben- 
nett, 9  Weekly  Dig .,  549. 

The  effect  of  privilege  is  to  rebut  the  presumption 
of  malice.  Garrett  v.  Dickerson.  19  Md..  418. 

Member  of  Legislature  held  not  liable  for  words 
•poken  in  discharge  of  his  official  duty,  although 
spoken  injudiciously.  Coffin  v.  Coffin,  4  Mass.,  1,  81. 
See,  however,  3  Pick.,  314. 
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defendant  on  his  inquiry  stated,  in  substance,, 
that  he  suspected  the  plaintiff  to  have  stolen 
the  property,  for  the  recovery  of  which  the 
search-warrant  had  issued.  There  was  other 
evidence  in  the  case  not  deemed  necessary  to 
be  stated.  The  court  among  other  things, 
charged  the  jury  that  if  from  the  circumstances 
under  which  the  words  testified  to  by  Tanner 
were  spoken,  they  believed  them  necessarily 
uttered  in  the  prosecution  then  instituted 
against  the  plaintiff,  they  should  wholly  disre- 
gard his  testimony.  There  was  no  exception 
to  the  charge.  The  jury  found  a  verdict  for 
the  plaintiff  with  $400  damages,  on  which 
judgment  was  rendered.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  E.  B.  Storehouse,  for  the  plaintiff  in 
error,  insisted,  among  other  points  raised,  that 
the  court  and  not  the  jury  should  have  passed 
upon  the  question,  whether  the  communica- 
tion made  by  the  defendant  to  the  constable 
was  or  was  not  privileged.  *He  con  [*449 
tended  that  it  should  have  been  held  a  priv- 
ileged communication,  and  if  so,  the  jury 
would  not  have  found  for  the  plaintiff  upon 
the  other  evidence  which  had  been  given  in  the 
case. 

Mr.  S.  S.  Bowne,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  Although  the 
words  were  spoken  to  the  constable,  while  the 
defendant  was  in  the  course  of  proceeding 
criminally  against  the  plaintiff,  they  were  not 
necessarily  to  be  regarded  as  privileged. 

So  far  as  the  communication  was  essential  or 
even  material  to  the  regular  execution  of  the 
process,  it  was  privileged  ;  and  courts  and 
juries  should  be  liberal  in  their  indulgence  to 
this  extent.  Full  scope  should  be  extended  to 
all  concerned  in  the  bonafide  administration  of 
criminal  law.  But  as  the  proceeding  may  be 
used  as  a  cover  for  the  indulgence  of  private 
malice,  the  courts  must  permit  the  collateral 
acts  and  declarations  of  the  prosecutor  to  be 
proved,  with  a  view  to  determine  their  charac- 
ter; and  if  they  turn  out  to  be  slanderous,  and 
show  a  case  of  express  malice,  the  privilege 
is  gone;  and  the  question  is  one  of  fact,  and 
must  go  to  the  jury  like  all  others  of  the  kind. 
3  Johns.,  180  ;  7  Cow.,  725  ;  12  Wend.,  546; 
Stark.  Slander,  189,  and  n.;  2  Serg.  &  R..  471; 
21  Wend.,  325,  per  Cowen.  J.  If  the  jury  find 
against  the  weight  of  evidence  on  the  "point 
after  proper  instructions  a  new  trial  will  be 
granted.  We  are  to  presume  that  the  proper 
direction  was  given  in  this  case,  as  no  excep- 
tion has  been  taken  to  the  charge,  and  so  far 
as  stated  it  is  well  enough;  though  if  request- 
ed, the  court  should  have  gone  further,  and 
advised  the  jury  to  lay  the  evidence  out  of 
view,  unless  they  should  come  to  the  conclu- 
sion that  express  malice  had  been  proved.  In- 
deed for  aught  that  appears,  the  case  may  have 
been  put  as  strongly  for  the  defendant,  as  the 
charge  is  not  given  in  full. 

Judging  from  the  evidence  as  it  appears  be- 
fore us,  1  think  the  damages  excessive;  but 
that  question  cannot  arise  on  a  bill  of  excep- 
tions. The  remedy  was  by  motion  for  a  new 
trial  in  the  court  below. 

Judgment  affirmed. 
Cited  in— Edm..  192. 
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Partnership — Agreement  by  One  to  Pay  his  Part- 
ner for  Attention  to  Business — Assumpsit — 
Pleading. 

An  express  promise  by  one  partner,  out  of  his 
share  of  the  income,  to  pay  to  another  partner  an 
equivalent  in  money,  for  the  personal  attention  of 
the  latter  to  the  business  of  the  concern,  may  be  en- 
forced by  an  action  of  assumpsit,  notwithstanding 
the  existence  of  the  partnership,  and  that  the  arti- 
cles of  copartnership  are  under  seal  and  provide 
for  such  payment ;  it  is  not  necessary  to  bring  cov- 
enant on  the  articles. 

Without  a  special  agreement  one  partner  has  no 
claim  either  at  law  or  in  equity  against  his  copart- 
ner for  time  and  services  bestowed  in  the  business 
of  the  firm,  beyond  that  bestowed  by  his  partner ; 
and  a  count  in  a  declaration  setting  up  such  claim 
and  alleging  a  promise  to  pay,  without  averring 
that  the  services  were  rendered  at  the  request  of  the 
defendant,  is  bad. 

Citations— 13  East,  7 ;  19  Wend.,  429 ;  2  T.  R.,  483, 
and  note ;  Gary,  Part.,  61 ;  Colly.  Part.,  152 ;  1  Cai., 
504 ;  7  Johns..  87 ;  10  Johns.,  243 ;  3  Johns.  Ch.,  434. 

TAEMURRER  to  declaration.  The  plaintiff 
jJ  in  the  first  count  of  his  declaration  stated 
that  himself  and  the  defendant,  and  two  other 
persons,  viz.:  E.  Daggett  and  T.  L.  Carson, 
Apr.  1,  1837,  entered  into  articles  of  agree- 
ment under  their  hands  and  seals,  whereby 
they  formed  a  partnership  in  the  pump  busi- 
ness; and  that  in  and  by  the  articles  it  was  pro- 
vided that  the  defendant,  not  contemplating  to 
bestow  any  personal  attention  to  the  business, 
should  periodically  pay  to  the  other  partners 
from  his  share  of  the  income  a  fair  equivalent 
in  money  for  the  services  to  be  rendered  by  the 
other  partners  in  conducting  the  business.  The 
plaintiff  then  avers,  that  Apr.  1,  1838,  the  de- 
fendant's share  of  the  business  arising  from  the 
income  received  by  him,  amounted  to  the  sum 
of  $200;  that  on  the  day  last  mentioned,  the 
partners  accounted  together  of  and  concerning 
the  time  bestowed  by  the  plaintiff,  and  by  Dag- 
gelt  and  Carson  in  and  about  the  business  of 
the  partnership,  and  of  and  concerning  the 
moneys  due  to  them  therefor  from  the  defend- 
ant; and  that  upon  such  accounting  the  defend- 
ant was  found  in  arrear,  and  indebted  to  them 
in  the  sum  of  $193.74;  and  being  so  found  in 
arrear  and  indebted  he,  in  consideration  of  the 
premises,  afterwards,  to  wit:  on.  etc.,  at.  etc., 
undertook  and  promised  the  plaintiff  to  pay 
him  the  sum  of  $64.58,  part  and  parcel  of  the 
sum  of  $193.74,  when  he  should  be  thereunto 
afterwards  requested.  The  second  count  of 
the  declaration  was  substantially  like  the  first. 
451*]  The  fourth  *count  stated,  that  Apr.  1, 
1838,  the  said  parties  were  copartners  in  the 
business  of  manufacturing  and  vending  pumps, 
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and  had  been  so  for  the  period  of  one  year  pre- 
vious to  that  time;  that  since  the  commence- 
ment of  the  partnership,  the  plaintiff,  Daggett 
and  Carson,  had  each  respectively  devoted  a 
large  portion  of  time  in  and  about  the  business 
of  the  partnership;  that  on  the  day  last  men- 
tioned they  accounted  together  of  and  concern- 
ing the  time  devoted  by  the  plaintiff,  and  by 
Daggett  and  Carson,  in  and  about  the  business 
of  the  partnership;  and  upon  such  accounting, 
it  was  found  that  the  plaintiff,  Daggett  and 
Carson,  had  before  then  devoted  the  number  of 
775  days  in  the  business,  over  and  above  the 
time  devoted  thereto  by  the  defendant;  and 
that  of  such  number  of  days,  the  plaintiff  had 
devoted  261|  days.  The  plaintiff  then  avers 
that  in  consideration  of  the  premises,  the  de- 
fendant afterwards,  to  wit:  on,  etc.,  at,  etc., 
undertook  and  promised  the  plaintiff  to  pay 
him  the  sum  of  $64.58,  when  he,  the  defend- 
ant, should  be  thereto  afterwards  requested. 
To  these  three  counts  the  defendant  demurred. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
insisted  that  the  remedy  of  the  plaintiff,  if  any, 
was  in  equity;  that  as  on  the  accounting  the 
defendant  was  found  indebted  to  the  plaintiff, 
Daggett  and  Carson,  the  two  latter  parties 
should  have  joined  in  the  action,  there  being 
no  consideration  for  the  promise  to  one  alone; 
that  if  a  suit  at  law  can  be  maintained,  cove- 
nant and  not  assumpsit  was  the  proper  action; 
and  as  to  the  fourth  count,  he  contended  that 
extra  time  and  services  bestowed  by  one  of 
several  partners  in  the  business  of  a  firm,  fur- 
nished no  foundation  for  a  claim  against  the 
other  partners  either  at  law  or  in  equity,  un- 
less supported  by  a  special  agreement.  None 
such  is  alleged  in  the  fourth  count. 

Mr.  J.  Van  Bur  en.  contra. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  the 
opinion  a  legal  cause  of  action  is  set  forth  in  the 
first  and  third  counts. 

The  defendant  had  stipulated  in  the  articles 
of  partnership  for  the  payment  of  an  equivalent 
for  certain  services  to  be  *rendered  in  [*4£>2 
and  about  the  concern  by  his  copartners.  The 
item  has  been  adjusted  between  them,  and  an 
express  promise  made  to  pay  the  plaintiff.  The 
compensation  was  not  to  depend  upon  the  net 
profit  or  loss  in  the  business,  but  was  to  be 
contributed  as  a  part  of  the  capital  to  be  fur- 
nished by  the  defendant  in  lieu  of  personal  at- 
tention. A  final  settlement  of  the  concern, 
therefore,  was  not  material  to  an  adjustment 
of  this  item.  The  case  seems  to  fall  within  the 
principle  of  those,  where  the  suit  is  brought  to 
recover  capital  advanced  by  one  partner  for 


NOTE.— Partnership— Services  of  one  partner— Com- 
pensation for. 

"A  partner  is  not  entitled  to  charge  the  firm  for  his 
services  in  the  partnership  business  unless  there  is 
a  special  agreement  to  that  effect,  or  unless  such  an 
agreement  can  be  implied  from  the  course  of  deal- 
ing among  the  partners,  or  from  the  nature  of  the 
service  performed."  Note  to  2  Lindley  on  Part., 
774  (Ewell),  Caldwell  v.  Leiber,  7  Paige,  482 :  Brad- 
ford v.  Kimberly,  3  Johns.  Ch.,  431 ;  Drew  v.  Ferson, 
22  Wis.,  651 :  Lewis  v,  Moffet,  11  111.,  892 ;  King  v. 
Hamilton,  16  111.,  190:  Boardman  v.  Close,  44  Ia.,428 ; 
Heath  v.  Waters,  40  Mich.,  457 :  Zimmerman  v.  Hu- 
ber,  29  Ala.,  379:  Bennett  v. -Russell,  34  Mo.,  524; 
Coddington  v.  Idell,  29  N.  Y.  Eq.,  504;  Farrer  v. 
Farrer,  29  Gratt.,  134 :  Gilhooly  v.  Hart,  8  Daly,  176  : 
Cameron  v.  Francisco,  26  O.  St.,  190 ;  Course  v.  Ham- 
lin,  2  Duer,  513  ;  Dunlap  v.  Watson,  124  Mass.,  305. 

WEND.  25. 


An  attorney  who  is  a  member  of  a  mercantile  firm 
is  not  entitled  to  charge  for  collection  of  notes,  etc., 
of  the  firm.  Van  Duzer  v.  McMillan,  37  Ga..  299. 

A  partner  appointed  special  agent  of  the  firm  for  a 
special  purpose  has  been  held  entitled  to  compensa- 
tion. See  Bradford  v.  Kimberly.  3  Johns.  Ch.,  431 ; 
Philip  v.  Turner,  2  Dev.  &  Bat.  Eq.,  123. 

Even  where  the  amount  of  services  rendered  by 
the  partners  are  very  unequal,  no  allowance* can  be 
made  except  by  agreement.  See  Webster  v.  Bray,  7 
Ha.,  179:  Robinson  v.  Anderson,  20  Beav.,  98. 

Otherwise  where  one  partner  willfully  neglects  his 
business  contrary  to  his  duty.  Denver  v.  Roane,  99 
U.  8.,  355 :  Airey  v.  Borham,  29  Beav.,  620. 

As  to  whether  a  partner  is  entitled  to  remunera- 
tion for  closing  up  business  after  dissolution,  the 
authorities  are  conflicting.  For  full  discussion  see 
2  Lindley  on  Part.,  775  and  notes  in  Ewell's  ed. 
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another,  in  the  course  of  their  business.     18 
East.  7;  19  Wend.,  429. 

It  is  also  settled  that  assumpsit  will  lie  on  an 
express  promise,  independently  of  the  covenant 
in  the  articles  of  partnership.  2  T.  R,  483,  and 
«.;  Carey,  Part.,  61;  Colly..  Part.,  152. 

The  fourth  count  I  am  inclined  to  think  bad. 
No  previous  agreement  to  pay  for  the  personal 
services  of  the  copartner,  nor  even  that  he  had 
rendered  any  on  request  over  and  above  what 
belonged  to  him  to  perform,  is  averred.  The 
most  that  can  be  said  is,  that  the  plaintiff  had 
devoted  more  time  to  the  common  concern 
than  the  defendant.  A  promise  founded  upon 
a  past  consideration  may  be  good,  if  the  past 
services  be  laid  to  have  been  done  at  request ; 
but  it  must  be  so  laid.  1  Cai.,  504;  7  J.  R.,  87; 
10  Id.,  243.  There  is  an  exception,  where  the 
request  is  necessarily  implied  from  the  moral 
obligation  under  which  the  party  is  placed  ; 
but  it  has  no  application  here.  The  general  rule 
is,  that  one  joint  partner  is  not  entitled  to 
charge  against  another  a  compensation  for 
more  valuable  services  bestowed  upon  the 
common  concern  without  a  special  agreement. 
3  Johns.  Ch.,  434,  and  cases.  There  must  be 
judgment  for  the  plaintiff  on  the  demurrer  to 
the  1st  and  3d  counts,  and  for  the  defendant 
on  the  demurrer  to  the  4th  count ;  with  leave 
to  the  parties  to  amend  on  the  usual  terms. 
Qted  in  —12  Hun,  18 ;  3  E.  D.  S.,  231 ;  103  Mass.,  30. 


453*1  *THE  COMMISSIONERS  OF  HIGH- 
WAYS OF  SHERBURNE 

.    v. 
THE  JUDGES  OF  CHENANGO. 

Appeal   from    Commissioners   of  Highways — 
Power  of  Judges — Statute. 

On  appeal  from  a  determination  of  Commissioners 
of  Highways  refusing  to  lay  a  road  through  im- 
proved lands,  the  judges  to  whom  the  appeal  is  made 
have  not  the  power  to  reverse  in  part,  and  proceed 
and  lay  out  a  portion  of  the  road  applied  for,  or  to 
affirm  in  part,  and  refuse  to  lay  out  the  residue  of 
such  road;  they  must  either  affirm  or  reverse  in  loto. 

The  90th  section  of  the  statute  specifying  the  re- 
quisites of  an  appeal,  as  to  whether  it  be  brought  to 
reverse  in  whole  or  in  part,  applies  only  to  cases 
where  roads  are  laid  out  without  the  intervention  of 
freeholders. 

Citations-1  R.  8.  510,  sees.  58-60  ;  511,  sees.  63,  66, 
67  ;  515.  sees.  88. 90,  94.  95. 

TTIGH  WAYS.  This  case  arises  on  a  certiorari 
-TL  directed  to  three  of  the  judges  of  the 
County  of  Chenango,  to  review  their  doings, 
on  an  appeal  made  to  them  from  the  deter/ni- 
nation  of  the  Commissioners  of  Highways  of 
Sherburne,  in  respect  to  the  laying  out  of  a 
road.  Application  was  made  to  the  commis- 
sioners to  lay  out  a  road,  and  12  freeholders 
were  assembled  and  certified  that  the  highway 
applied  for  was  necessary  and  proper  to  be  laid 
out.  In  their  certificate  the  proposed  road  was 
described  as  commencing  at  a  turnpike  road 
running  east  and  west  through  the  Village  of 
Sherburne.  and  running  thence  northwardly 
along  the  west  line  of  a  lot  in  the  possession  of 
one  Walter  H.  Saxton,  to  a  certain  point  (par- 
ticularly described),  and  thence  westwardly  to 
a  road  (called  Church  St.),  running  from  the 
turnpike  road  before  mentioned  to  the  Episco- 
pal Church  in  the  village  (the  proposed  road 
1)06 


forming  a  right  angle,  with  sides  of  about 
equal  length).  The  commissioners  refused  to 
lay  out  the  road,  and  the  applicant  appealed  to 
three  of  the  judges,  who  reversed  the  deter- 
mination of  the  commissioners  as  to  that  part 
of  the  proposed  road  running  westwardly  from 
the  point  described  in  the  certificate  of  the 
freeholders  as  the  termination  of  the  first  course; 
and  affirmed  their  determination  as  to  that 
part  of  the  proposed  road  running  northwardly 
trom  the  turnpike  road  to  tiie  point  above 
mentioned;  and  after  thus  affirming  the  doings 
of  the  commissioners  in  part,  and  reversing 
them  in  part,  the  judges  proceeded  and  laid 
out  a  road  of  three  rods  wide  from  the  termi- 
nation of  the  first  *course  of  the  road  [*454 
applied  for  to  the  road  called  Church  St.  The 
above  facts  appeared  in  the  return  to  the  cer- 
tiorari. 

Mr.  J.  Benedict,  for  the  relators,  con- 
tended that  the  judges  had  not  the  power  to 
affirm  in  part  and  reverse  in  part ;  that  it  was 
their  duty  either  to  affirm  the  doings  of  the 
commissioners  by  refusing  to  lay  out  the  road 
applied  for,  or  to  reverse  them  by  laying  out 
the  road  which  the  freeholders  had  certified  to 
be  necessary. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  judges 
can,  on  appeal,  reverse  in  part  and  affirm  in 
part  the  determination  of  the  Commissioners 
of  Highways  in  refusing  to  lay  out  a  road. 

I  am  of  opinion  they  cannot,  where  the  road 
in  contemplation  passes  through  improved 
lands,  and  as  to  the  necessity  for  which  the  cer- 
tificate of  12  freeholders  is  required.  In  that 
case  the  person  applying  is  required  to  post 
notices  in  three  public  places  of  the  town, 
specifying,  as  near  as  may  be,  the  route,  the 
several  tracts  of  land  through  which  the  road 
is  to  pass,  and  the  time  when  the  freeholders 
will  meet.  1  R.  8.,  511  sec.  63.  The  freehold- 
ers are  to  examine  the  proposed  route,  etc.,  and 
certify,  under  oath,  in  regard  to  its  necessity  ; 
and  the  commissioners  can  only  lay  out  a  road 
"so  applied  for  and  certified."  Sees.  66,  67. 
On  an  appeal  to  the  judges,  they  may  affirm  or 
reverse  ;  and  if  they  reverse,  in  case  of  the  re- 
fusal of  the  commissioners  to  lay  out  the  road, 
they  "shall  proceed  in  the  same  manner  in 
which  Commissioners  of  Highways  aredirected 
to  proceed  in  like  cases."  Id.,  515,  sees.  88,  94, 
95,  and  lay  out  the  road  "applied  for." 

The  statute  contemplates  the  judgment  of 
three  distinct  bodies  of  men,  if  desired  by  the 
party  interested,  before  the  proposed  road  can 
be  established  :  1.  The  freeholders  :  2.  The 
Commissioners  of  Highways ;  and  3.  The 
judges.  And  two  of  these  bodies  must  con- 
cur in  laying  out.  The  certificate  of  the  free- 
holders is  indispensable,  and  it  seems  to  me 
clear,  the  commissioners  are  confined  to  the 
termini  of  the  route  *thus  certified  by  [*455 
the  freeholders.  Indeed,  if  it  be  not  so.  the 
preliminary  proceedings  of  the  freeholders 
are  of  little  importance,  as  the  fact  that  they 
have  recommended  a  given  route  af  necessary 
for  the  public  convenience,  affords  no  ground 
for  the  presumption  that  they  would  have  cer- 
tified to  a  part  of  it;  the  same  remark  is  equally 
applicable  to  the  judges.  To  give  any  efficient 
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force  to  the  action  of  the  freeholders,  the  power 
of  the  commissioners  and  judges  in  the  matter 
must  be  limited  to  the  line  as  recommended. 
The  statute  accords  with  this  view.  The  com- 
missioners may  lay  out  the  highway  so  applied 
for  and  certified  (or  refuse  to  do  so);  and  on 
appeal  the  judges  may  lay  out  the  road  so  ap- 
plied for,  p.  515,  sec.  95,  obviously  referring 
to  the  route  originally  proposed  and  recom- 
mended by  the  freeholders. 

The  only  doubt  upon  the  statute,  arises  out 
of  the  words  of  the  90th  section,  p.  515,  which 
provides  that  the  appeal  to  the  judges  shall  be 
in  writing;  that  it  shall  briefly  state  the  grounds 
of  it,  and  whether  it  is  brought  to  reverse  the 
whole  or  only  a  part  of  the  determination  of 
the  commissioners  ;  and  that  in  the  latter  case 
it  shall  specify  what  part.  This  provision  is 
new,  and  it  appears  to  me  must  have  been  in- 
troduced without  due  regard  to  the  general 
system  of  laying  out  roads  through  improved 
lands,  or  .to  the~obvious  import  of  other  sec- 
tions of  the  law.  These  we  have  seen  expressly 
limit  the  action  of  the  commissioners  and 
judges  to  the  route  certified  by  the  freeholders. 
Effect,  however,  may  be  given  to  the  section 
consistent  with  our  view  of  the  law,  by  con- 
fining it  to  cases  where  roads  are  laid  out  with- 
out the  intervention  of  freeholders  in  the  man- 
ner prescribed  by  the  statute.  1  R.  S.  510, 
sees.  58-60.  I  think  we  are  bound  so  to  limit  it. 

Proceedings  reversed. 

Cited  in— 8  N.  Y.,  482 ;  48  N.  Y..  268 ;  19  Barb.,  241 ; 
29  Barb.,  80 ;  17  How.  Pr.,  537 ;  37  How.  Pr.,  430. 


456*]      *COLE  v.  PATTERSON. 

Lease  in  Perpetuity — Non-Payment  of  Rent — 
Severance  of  Reversion  by  Death  of  Lessor — 
Separate  Action  by  Heirs — Release  by  One 
Heir — Estoppel  by  Deed. 

The  non-payment  of  rent  for  a  period  of  from  20 
to  24  years  is  not  sufficient  to  justify  the  presump- 
tion of  payment  where  circumstances  exist  tending 
to  excuse  the  delay  in  demanding  the  rent :  nor  un- 
der such  circumstances  will  a  release  or  convey- 
ance, extinguishing  the  rent,  be  presumed. 

Where  a  reversion  is  severed  by  the  death  of  the 
lessor  and  a  descent  to  his  heirs  at  law,  the  rent  will 
be  apportioned,  and  the  heirs  may  separately  bring 
actions  for  their  several  proportions. 

An  action  may  be  maintained  by  one  of  the  heirs 
against  the  tenant  or  his  assignee,  although  the  lat- 
ter by  release  has  obtained  the  interest  of  the  co- 
heir. 

Question  of  estoppel,  from  the  statement  of  a  fact 
in  a  deed,  considered. 

Citations— Com.  Land.  &  Ten..  214. 215:  1  Chit.  PL, 
36 ;  3  Bac.,  706,  K.  6  Bac..  48.  M ;  5  Cow.,  123 ;  4 
Johns.  Ch.,  293,  294 ;  1  Cow.  &  H.  Notes,  352,  n.  308. 

THIS  was  an  action  of  covenant,  tried  at  the 
Delaware  Circuit  in  May,  1840,  before  the 
Hon.  John   P.  Cushman,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  on  a  lease  executed  by 
John  H.  Myer  to  Solomon  Parsons,  bearing 
date  May  1,  1800,  conveying  to  the  lessee  in 
perpetuity  155i  acres  of  land,  part  of  lot  No. 
the  plaintiff  was  entitled  to  recover  the  sum 

NOTE.— Lease— Rent,  nnn-ifayment— Presumption 
of  payment  frnm  lapse  of  time— How  rebutted. 

Compare  above  case  of  Cole  v.  Patterson  with 
Bailey  v.  Jackson.  16  Johns.,  210:  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.,  294 ;  Ten  Broeck  v.  Living- 
ston, 1  Johns.  Ch..  a57 ;  Lyons  v.  Chase,  51  Barb.,  13; 
Levy  v.  Merrill,  52  How.  Pr.,  360;  14  Hun,  145. 
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35,  in  the  subdivision  of  great  lot  No.  19,  in 
the  Hardenburg  patent,  subject  to  an  annual 
rent  after  May  1,  1810,  of  $81.  Parsons  en- 
tered, and  remained  in  possession  of  the  de- 
mised premises  until  1814.  He  was  succeeded 
in  the  possession  by  one  Gorham  Silliman.who 
paid  rent  under  the  lease.  In  1814,  the  de- 
fendant entered  into  possession  of  75^  acres; 
part  of  the  demised  premises.  Myer,  the  les- 
sor, died  in  1806,  leaving  as  his  heirs  at  law, 
his  sister  Rebecca,  the  wife  of  the  Rev.  Jere- 
miah Romeyn,  and  two  nieces,  Catharine  and 
Rachael,  the  children  of  his  deceased  sister 
Maria.  Catharine  married  Barnet  Cole,  the 
plaintiff  in  this  cause,  of  which  marriage  a  liv- 
ing child  was  born,  who  died  within  a  few 
days  after  its  birth;  whereby  the  plaintiff  be- 
came tenant  by  the  curtesy  of  one  fourth  of  all 
the  real  estate  whereof  John  H.  Myer  died 
seised.  Catharine,  the  wife  of  the  plaintiff, 
died  in  1812.  Mar.  2,  1888,  this  suit  was  com- 
menced ;  and  on  the  trial  of  the  cause,  the 
plaintiff  claimed  to  recover  his  proportion  of 
the  rent  chargeable  upon  the  75i  acres  pos- 
sessed *by  the  defendant, together  with  [*457 
the  interest  thereof,  estimated  from  the  time  it 
annually  fell  due,  amounting  in  the  whole  to 
$345.61.  The  plaintiff  also  showed  that  in  1835 
and  1836,  he  demanded  payment  of  rent  from 
the  defendant;  and  that  in  the  same  year  he 
commenced  an  action  of  ejectment  for  the  re- 
covery of  the  premises, which  was  subsequent- 
ly discontinued. 

On  tne  part  of  the  defendant,  it  was  shown 
that  Feb.  28,  1818,  Jeremiah  Romeyn,  and  Re- 
becca, his  wife,  conveyed  the  demised  prem- 
ises in  fee  to  the  defendant.  The  defendant 
also  read  in  evidence  a  deed  of  partition  of  cer- 
tain lands  in  the  Hardenberg  patent,  dated 
Aug.  20,  1833,  to  which  the  plaintiff  in  this 
cause  was  a  party,  together  with  Herman  M. 
Romeyn  (who  it  was  shown  had  succeeded  to 
the  rights  of  Rebecca  Romeyn)  and  one  George 
P.  Oakley.  By  this  deed,  certain  premises  are 
allotted  to  the  plaintiff  in  this  cause,  as  tenant 
by  the  curtesy,  and  to  Herman  M.  Romeyn, as 
reversioner  in  fee,  including  among  other 
lands  the  premises  contained  in  the  lease  de- 
clared upon  with  an  exception  in  these  words; 
"excepting  and  reserving  thereout  75^  acres, 
sold  to  James  Patterson  off  lot  No.  35."  Lot 
No.  35  is  subsequently  mentioned  in  the  parti- 
tion deed  as  a  lot  under  lease,  containing  79| 
acres,  owned  by  John  Coon,  the  rent  of  which 
is  stated  at  $15.95. 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury;  1.  That  the  parties  in 
this  cause  being  tenants  in  common  of  the 
rents  reserved  in  the  lease,  the  plaintiff  was  not 
entitled  to  sustain  an  action  against  the  defend- 
ant. 2.  That  by  the  admission  in  the  partition 
deed,  that  the  75i  acres  were  sold,  the  plaintiff 
was  estopped  from  alleging  the  contrary.  3. 
That  the  non-payment  of  rent  for  the  period  of 
time  during  which  the  plaintiff  alleged  it  had 
not  been  paid,  would  authorize  the  jury  to 
presume  a  conveyance  or  release  from  the 
plaintiff.  4.  That  the  evidence  established  an 
adverse  possession.  And  5.  That  if  the  plaint- 
iff was  entitled  to  recover,  interest  on  the  rent 
under  the  circumstances  of  the  case  was  not 
recoverable.  The  judge  refused  so  to  charge; 
and  on  the  contrary  instructed  the  jury  that 
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458*]  demanded  *by  him,  and  a  verdict  was 
found  accordingly,  which  the  defendant  moved 
to  set  aside. 

Mr.  A.  J.  Parker,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  tlie  Court,  Nelson,  Ch.  J.  No  point  was 
made  on  the  trial,  that  the  der'endant  was  not 
the  assignee  of  Parsons,  the  lessee;  and  it  is 
too  late  to  raise  the  question  on  a  motion  for  a 
new  trial,  as  was  done  here. 

On  the  death  of  Myers,  and  severance  of  the 
reversion  by  act  of  law,  the  descent  to  his  sis 
ter  and  nieces,  it  became  necessary  to  appor- 
tion the  rent.  Com.  Land.  &  Ten.,  214,  215. 
Rent  is  incident  to  the  reversion,  and  must  fol- 
low it;  nor  is  there  any  technical  difficulty  in 
the  remedy  at  law  as  supposed  by  the  counsel, 
on  the  ground  of  a  tenancy  in  common.  As 
respects  the  portion  of  rent  due  the  plaintiff, 
the  defendant  being  the  assignee  of  the  lessee, 
is  liable  in  privity  of  estate  to  an  action  upon 
the  covenant.  1  Chit.  PI.,  36;  3  Bac.,  706,  K; 
9  Id.,  48,  M. 

Neither  was  the  length  of  time  which  elapsed 
without  demanding  rent  sufficient  to  lay  a 
foundation  for  the  presumption  of  a  release.  5 
Cow.,  123.  It  is  material  to  observe,  that  the 
point  taken  was  not  presumption  of  payment 
of  the  rent  down  to  the  commencement  of  the 
suit,  in  analogy  to  the  Statute  of  Limitations, 
but  of  a  release  of  the  covenant.  I  have  found 
no  case  going  the  length  claimed;  at  most,  but 
24  years  have  elapsed;  and  counting  from  the 
time  of  the  demand  made  by  the  agent,  but  20 
or  21 ;  short  of  the  period  in  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.,  293,294;  see,  also,  1 
Cow.  &  H.  Notes,  352,  n.  308.  The  small 
amount  of  rent  (some  $7.50  a  year)  and  the 
distant  residence  of  the  plaintiff  doubtless  had 
some  influence  as  to  the  delay. 

I  perceive  nothing  like  an  estoppel  in  the 
partition  deed.  These  premises  were  excepted 
out,  according  to  the  description,  as  Mrs. 
Romeyn  and  her  husband  had  previously  sold 
them  to  the  defendant.  They  were,  therefore, 
not  embraced  in  the  partition  between  the  par- 
459*]  ties.  The  defendant  was  *not  a  party 
to  the  deed,  does  not  claim  under,  nor  is  he  in 
any  way  connected  with  it.  Even  if  the  im- 
port of  the  recital  was  as  contended  for  by  the 
defendant,  it  is  but  the  confession  of  a  party 
which  might  or  might  not  conclude  him.  It  is 
clear,  however,  that  it  was  not  intended  as  an 
admission  by  the  plaintiff  that  he  had  sold  his 
interest  to  the  defendant.  The  clause  is  fully 
satisfied,  by  the  fact  that  the  reversion  had 
been  sold  to  him  by  the  mother  and  grantor  of 
H.  M.  Romeyn,  and  for  that  reason  was  ex- 
cepted by  him. 

New  trial  denied. 

Cited  in-5  Denio,  468;  41  N.  Y..  223;  2  Barb.,  663  ; 
46  Hart,..  461 ;  51  Barb.,  645  ;  63  Barb.,  95  ;  3  Bos.,  65  ; 
Mind.,  386.' 


PARDEE  «.  DREW. 

Common  Carrier — Liability  of  Steamboat  Owner 
for  Baggage  of  Passenger. 

The  owners  of  steamboats  are  liable,  as  common 
carriers,  for  the  baggage  of  passengers ;  but  to  sub- 


ject them  to  damages  for  the  loos  thereof,  it  must 
strictly  IK;  ImKjrage;  i.  e.,  such  articles  of  IXT 
and  personal  convenience  as  an-  usually  carried  by 
travellers.  It  was  accordingly  held,  in  this  case,  in 
which  a  trunk,  containing  valuable  merchandise 
and  nothing  else,  was  taken  on  board  a  steamboat 
and  deposited  with  the  ordinary  baggage  and  lost, 
that  the  carrier  was  not  liable. 

Cltatlons-9  Wend.,  86,  116, 118 ;  4  Burr.,  2908 ;  4  B. 
&  Aid..  340. 

THIS  was  an  action  on  the  case,  tried  at  the 
Delaware  Circuit  in  June.  1840,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  against  the  defendant 
as  a  common  carrier  for  the  loss  of  a  trunk  and 
its  contents.  The  defendant  was  the  managing- 
owner  of  the  steamboat  Utica,  used  in  the 
transportation  of  passengers  and  their  baggage 
between  the  Cities  of  N.  Y.  and  Albany,  and 
the  intermediate  landing-places  on  the  Hudson 
River.  The  plaintiff  took  his  passage  at  N.  Y. 
for  Catskill,  and  brought  on  board  with  him  a 
trunk  which  was  deposited  among  the  baggage 
of  the  passengers,  and  lost  before  the  arriv«l  of 
the  boat  at  Catskill.  The  plaintiff  was  a  mer- 
chant, residing  at  Delhi,  in  the  County  of  Del- 
aware, and  had  been  in  N.  Y.  purchasing 
goods  ;  and  on  the  day  he  took  his  passage  on 
board  The  Utica,  he  had  sent  off  totbe  freight 
steamboats  two  boxes  of  goods  to  be  trans- 
ported to  Catskill.  He  *had  made  pur-  [*4«O 
chases  of  silks  and  other  fine  goods,  of  the 
value  of  about  $300,  which  he  packed  in  the 
trunk  which  was  lost,  and  which  contained 
nothing  else.  On  this  evidence  the  counsel  for 
the  defendant  moved  for  a  nonsuit,  on  the 
grounds:  1.  That  the  defendant  was  not  liable 
for  the  trunk  and  its  contents,  as  the  bagaage 
of  a  passenger,  the  same  not,  in  fact,  being 
baggage  ;  and  2.  That  be  was  not  liable  for  the 
same  as  freight,  the  trunk  with  its  contents  not 
being  shipped  as  freight.  The  judge  refused  to 
nonsuit  the  plaintiff,  and  charged  the  jury  that 
the  trunk  with  its  contents  might  be  deemed 
the  baggage  of  the  plaintiff,  if  there  was  no 
fraud  or  concealment  of  its  contents  ;  and  if 
they  should  find  that  the  plaintiff  was  a  pas- 
senger on  board  the  boat  at  the  time  of  the 
lose,  and  that  the  trunk  was  put  on  board  and 
received  by  the  agents  of  the  defendant,  with- 
out any  inquiry  as  to  its  contents,  or  represen- 
tation by  the  plaintiff,  the  defendant  would  be 
liable  for  the  same  as  the  baggage  of  the  plaint- 
iff, though  no  notice  was  given  of  the  contents 
of  the  trunk ;  to  which  charge  the  counsel  for 
the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff,  with  $318.11.  dam- 
ages. The  defendant  moved  for  a  new  trial. 

Mr.  P.  A.  Cowdrey,  for  defendant. 

Mr.  A.  J.  Parker,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  principle 
of  the  case  of  Bk.  v.  Brown,  9  Wend.,  85,  I 
think  decisive  against  the  plaintiff  here.  That 
case  was  very  fully  argued  before  us,  and  the 
law  of  it  deliberately  settled.  There  the  trav- 
eler's trunk  contained  $11,250  in  money,  and 
the  plaintiff  sought  to  recover  it  as  part  of  the 
baggage  lost.  We  held  it  did  not  fall  within  the 
commonly  received  import  of  that  term,  and 
that  the  attempt  to  carry  it  free  of  reward, 
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under  the  cover  of  baggage,  was  an  imposition 
upon  the  carriers. 

In  delivering  the  opinion  of  the  court,  I 
there  adverted  to  the  doctrine  first  held  by  the 
courts,  that  the  pioprietors  of  stage-coaches 
were  not  liable  for  the  traveler's  baggage, 
46 1*]  unless  *a  distinct  price  had  been  paid, 
on  the  ground  that  the  carrier  is  liable  only  in 
respect  to  his  reward,  and  that  the  compensa- 
tion should  be  in  proportion  to  the  risk  ;  that 
latterly  a  reasonable  amount  of  baggage,  by 
common  usage,  was  deemed  to  be  included  in 
the  fare  of  the  passenger  ;  but  that  the  courts 
shoul  not  allow  this  custom  to  be  abused,  and, 
under  pretense  of  baggage,  include  articles  not 
wilhin  the  scope  of  the  term  or  intent  of  the 
parties  ;  thereby  defrauding  the  carrier  of  his 
just  compensation,  besides  subjecting  him  to 
unknown  hazards. 

Now  the  contents  of  the  trunk  in  question 
has  no  more  necessary  connection  with  the 
baggage  or  luggage  which  it  is  customary  to 
allow  passengers  to  carry  for  the  journey,  than 
the  money  in  the  case  of  Orange  County  Bank. 
They  consist  wholly  of  merchandise,  not  dis 
tinguishable  from  the  two  boxes  of  goods  sent 
at  the  same  time  to  the  freight  boat,  to  be 
transported  in  the  ordinary  way.  The  trunk 
did  not  contain  an  article  for  the  personal  con- 
venience of  the  traveler  ;  and  was  packed  and 
put  on  board  the  defendant's  boat,  confessedly 
for  a  totally  different  purpose,  namely  :  to  get 
a  speedy  conveyance  of  the  goods  to  his  store 
in  Delhi. 

It  was  also  observed,  in  the  case  above  re- 
ferred to,  that  if  the  amount  of  money  in  the 
trunk  was  not  fairly  included  in  the  term 
•"baggage,"  as  used  in  the  connection  there 
found,  the  conduct  of  the  traveler  was  a  virt- 
ual concealment  of  the  sum  ;  his  representa- 
tion of  the  trunk  and  the  contents  as  baggage, 
in  the  customary  sense,  was  unfair  and  calcu- 
lated to  impose  on  the  captain  ;  which  of  itself 
would  exonerate  the  defendants.  The  cases  il- 
lustrating this  principle  were  there  referred  to, 
pp.  116,  118.  In  Gibbon  v.  Payntor,  4  Burr., 
2:298,  an  hundred  pounds  in  gold  was  packed 
in  an  old  nail  bag,  which  was  stuffed  with 
straw  to  give  it  a  mean  appearance.  The  court 
held  the  plaintiff  guilty  of  imposition  upon  the 
carrier  ;  that  he  meant  to  cheat  him  of  his 
hire.  Aston,  J.,  said  it  was  money  sent  under 
concealment  of  its  being  money  ;  that  the  true 
principle  of  a  carrier  being  answerable  is  his 
reward,  etc.  See,  also,  Batson  v.  Donovan,  4 
B.  &  Aid  ,  21. 

462*]  *The  principle  applies  fully  to  the 
case  before  us.  I  would  not  say  the  plaintiff 
intended  to  impose  upon  the  defendant,  and 
under  the  cover  of  baggage  obtain  the  trans- 
portation of  merchandise  free  of  expense  ;  this 


is  not  material.  It  is  sufficient  that  such  is  the 
practical  effect  of  his  conduct.  Neither  the 
captain  nor  any  of  the  hands  on  board  the 
boat,  could  have  suspected  that  it  was  a  box  of 
costly  merchandise,  requiring  extraordinary 
attention  and  care.  They  could  regard  it  only 
as  the  ordinary  baggage  trunk  of  the  traveler, 
containing  the  usual  personal  conveniences 
belonging  to  him  in  that  character,  falling 
within  the  customary  fare,  and  to  be  stowed 
away  in  the  place  where  such  articles  are 
usually  deposited.  The  defendant  is  thus 
doubly  wronged  :  1,  deprived  of  his  just  re- 
ward for  carrying  the  goods  ;  and,  2,  pre- 
vented from  exercising  proper  precaution 
against  the  dangers  to  which  the  property  may 
be  exposed. 

Cowen,  J.,  dissented. 

New  trial  granted. 

Cited  iu-6  Hill,  589 ;  7  Hill,  563 :  42  N.  Y..  329  (1  Am. 
Rep.,  528, 530) ;  62  N.  Y.,  40  (20  Am.  Rep..  446) ;  72  N. 
Y.,  58  (28  Am.  Rep.,  107);  6  Hun,  547 :  3  Barb.,  389; 
45  Barb.,  223  ;  10  How.  Pr.,  332;  50  How.  Pr.,  459,  462; 
19  Abb.  Pr.,  196;  2  Bos.,  604:  7  Bos.,  13;  3  Rob..  369 ; 
38  Super.,  254  ;  1  E,  D.  S..  60,  99;  3  E.  D.  S.,  573 ;  6 
How.  U.  S.,  420;  33  Cal.,  504 ;  41  Am.  Dec.,  468  (7  Met. 
601) ;  41  Am.  Dec.,  769. 


FLETCHER 

v. 

THE  AUBURN  &  SYRACUSE  R.  R.  COM- 
PANY. 

Railroad  Company — Liability  to  Landowner  for 
Damage  Resulting  from  an  Embankment — Li- 
cense. 

An  action  lies  by  the  owner  of  land  against  a  rail- 
road company,  if,  in  the  construction  of  their  road 
upon  or  across  a  public  highway  they  raise  an  em- 
bankment by  which  the  owner  of  the  land  is  ob- 
structed in  passing  to  and  from  the  road,  and  his 
property  is  otherwise  rendered  less  valuable,  not- 
withstanding the  charter  of  the  company  author- 
izes the  entry  upon  and  use  of  such  public  high- 
way ;  the  license  relates  only  to  the  road,  and  leaves 
the  company  liable  to  consequential  damages  sus- 
tained by  individuals. 

Citations-Laws,  1834,  p.  410 ;  1835,  p.  340 ;  18  Wend., 

TIEMURRER  to  pleas.  The  plaintiff,  in  his 
\J  declaration  complains  that  being  possessed 
of  a  messuage  and  garden,  adjoining  a  street 
called  Garden  St.,  in  the  Town  of  Auburn,  in 
the  County  of  Cayuga,  the  defendants  caused 
to  Deconstructed  an  embankment  of  the  height 
of  four  feet  upon  and  across  Garden  St.,  near 
his  messuage  and  garden;  by  means  whereof 
he  cannot  have  and  enjoy  his  right  of  free  and 
unobstructed  passage  unto  and  upon  the  street 
to  and  from  his  messuage  and  garden;  and  is 
deprived  of  the  use,  benefit  and  advantage  of 
the  street;  and  besides,  his  messuage  is,  by 


reported  in  the  L.  C.  P.  Co.'s  edition  (XXV.)  for  full 
citation  of  authorities.  The  following  are  some  of 
the  recent  cases : 

The  baggage  of  a  passenger  is  under  the  same 
protection  as  the  goods  which  are  intrusted  to  a 
common  carrier.  The  carrier  is  liable  for  theft,  em- 
bezzlement, etc.,  notwithstanding  the  exercise  of 
vigilance.  The  carrier's  liability  extends  to  a  rea- 
sonable amount  of  baggage  carried  by  the  passenger 
for  his  convenience,  and  includes  a  proper  sum  of 
money  contained  in  his  trunk  for  traveling  ex- 
penses. Reed  v.  Compagnie  General  Trans-Atlan- 
tique,  1  City  Ct.,  16,  citing  among  other  cases:  Mer- 
ritt  v.  Earle,29  N.  Y.,115  ;  Merrill  v.  Grinnell,30N.Y., 
WEND.  25. 


594 :  Mudgett  v.  Bay  State  Steamship  Co..  1  Daly.  151. 
Bedding  of  steerage  passengers  recovered  for. 
Hirschsohn  v.  Hamburgh  Am.  Packet  Co.,  34  Super. 
Ct.,  521. 

Extra  articles  delivered  to  carrier  with  notice,  and 
which  are  charged  for  extra,  recovered  for.  Sloman 
v.  Great  Western  R'y  Co..  67  N.  Y.,  208 ;  Perley  v. 
N.  Y.  C.,  etc.,  65  N.  Y..  375. 

Carriers  not  liable  for  loss  of  trunk  containing 
samples  of  merchandise,  checked  as  personal  lug- 
gage.except  for  gross  negligence.  Ailing  v. Boston  & 
Albany  R.  R.  Co.,  126  Mass.,  121.  and  see  Pa.  Co.  v. 
Miller,  35  O.  St..  541;  Blumantle  v.  Fitchburg  Ry. 
Co..  127  Mass.,  322. 
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reason  of  the  embankment,  frequently  inun 
463*]  dated  *with  water,  insomuch  that  he 
is  often  deprived  of  the  use  and  benefit  of  his 
cellar,  and  the  cellar  wall  or  basement  of  the 
messuage  is  injured  and  impaired  by  reason  of 
being  flooded,  and  the  messuage  and  garden 
are  greatly  depreciated  in  value:  claiming  dam- 
ages to  the  amount  of  $3,000.  The  defendants 
ETead  1.  Non  cul.;  2.  That  by  the  Act  of  the 
egislature  incorporating  them  as  a  railroad 
company,  passed  May  1,  1834,  they  were  au- 
thorized, whenever  it  should  be  necessary  for 
the  construction  of  their  railroad  to  intersect 
or  cross  any  road  or  highway  between  the  Vil- 
lages of  Auburn  and  Syracuse,  to  construct 
their  railroad  across  or  upon  the  same;  but  that 
they  should  restore  the  road  or  highway  thus 
intersected  to  its  former  state,  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness. 
They  then  aver  that  it  became  necessary,  in 
the  construction  of  their  railroad,  to  intersect 
and  cross  the  road  or  highway  called  Garden 
St.,  and  they  accordingly  constructed  the  same, 
and  restored  the  road  or  highway  to  its  former 
state,  or  in  a  sufficient  manner  not  to  have  im- 
paired its  usefulness,  which  is  the  same  griev- 
ance, etc. ;  3.  That  by  an  Act  of  the  Legislature 
entitled.  "An  Act  to  Enlarge  the  Powers  of 
Commissioners  of  Highways,"  passed  May  11, 
1835,  it  is  enacted  that  whenever  any  associa- 
tion or  individual  shall  construct  a  railroad 
upon  land  purchased  for  that  purpose,  on  a 
route  which  shall  cross  any  road,  or  other  pub- 
lic highway,  it  shall  be  lawful  for  the  Com- 
missioners of  Highways  having  the  supervision 
thereof,  to  give  a  written  consent  that  such 
railroad  may  be  constructed  across  or  on  such 
road,  or  other  public  highway,  and  thereafter 
such  association  or  individual  shall  be  author- 
ized to  construct  and  use  such  railroad  across 
or  on  such  road  or  other  highway  as  the  com- 
missioners shall  have  permitted;  but  any  pub- 
lic highway  thus  intersected  or  crossed  by  a 
railroad,  shall  be  so  restored  to  its  former  state 
as  not  to  have  impaired  its  usefulness.  The 
defendants  then  aver  that  they  have  constructed 
a  railroad,  the  route  of  which  crosses  a  public 
highway  in  the  Village  of  Auburn,  called  Gar- 
den road,  or  street  (the  same  mentioned  in  the 
plaintiff's  declaration);  that  the  Commissioners 
of  Highways  having  the  supervision  of  such 
road  gave  a  written  consent  that  the  railroad 
464*]  of  the  *defendants  might  be  construct- 
ed on  it;  and  the  defendants  accordingly  con- 
structed their  railroad  on  the  same;  and  that 
the  said  road  or  highway  has  been  so  restored 
to  its  former  state  as  not  to  have  impaired  its 
usefulness,  which  is  the  same  grievance,  etc. 
To  the  last  two  pleas  the  plaintiff  demurred. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  H.  H.  Martin,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  It  is  quite 
obvious,  from  the  language  of  the  charter  of 
the  defendants,  and  of  the  Act  of  1835,  Stat., 
1834,  p.  410,  and  of  1835.  p.  340.  that  the  pow- 
er conferred  upon  the  Co.  to  enter  upon  and 
occupy  a  public  highway,  in  laying  the  track 
of  their  road,  relates  only  to  the  public  prop- 
erty in  the  road;  to  the  public  use  and  enjoy- 
ment of  it,  without  intending  toiuterfere  with 
any  private  or  individual  interests  that  might 
be  concerned.  Hence,  the  Legislature  guard 
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only  against  any  obstruction  of  the  common 
use.  The  road  is  to  be  restored  to  its  former 
state,  or  in  a  manner  not  to  impair  its  useful 
ness;  that  is,  in  such  manner  that  the  public 
may  continue  to  enjoy  it  as  before. 

The  statutes  effectually  protect  the  Co.,  if 
they  comply  with  the  conditions,  from  an  in- 
dictment, or  against  any  interference  with  their 
works  as  a  public  nuisance,  on  account  of 
their  occupation  of  the  highway;  but  not 
against  claims  for  private  damages,  arising 
from  consequential  injuries  to  adjacent  own- 
ers. Provision  for  such  injuries  was  not  made, 
because  no  authority  was  conferred  to  commit 
them.  The  Co.  may  occupy  the  road,  but  they 
must  occupy  it  at  their  peril,  in  a  way  not  to 
prejudice  private  rights. 

Even  if  upon  a  fair  construction  of  the  grant, 
the  power  conferred  is  broad  enough  to  pro- 
tect the  Co.  against  all  the  consequential  in- 
juries to  private  interests,  and  was  so  intended 
by  the  Legislature,  it  would  be  impossible  to 
uphold  it  to  this  extent,  where  no  provision 
has  been  made  for  full  compensation.  It  would 
be  in  violation  of  the  fundamental  law  of  the 
land,  as  repeatedly  declared  in  this  court,  and 
in  the  Court  for  the  Correction  of  Errors.  18 
Wend.,  1. 

*As  the  pleas  constitute  no  defense  [*465 
to  the  cause  of  action  set  forth  in  the  declara- 
tion, the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff. 

Overruled-23  N.  Y..  52;  37  Barb.,  409. 

Criticised— 4  N.  Y.,  205. 

Distinguished-50  N.  Y.,211;  39  Barb.,  505. 

Commented  on— 23  Barb.,  490. 

Explained— 10  Barb.,  366. 

Cited  in-3  Hill,  569;  5  Hill,  175 :  H.  &  D.,  158 ;  6  N. 
Y.,  558  :  12  N.  Y.,  494 :  14  N.  Y.,  521 ;  16  N.  Y.,  104 :  39 
N.  Y.,  407 :  50  N.  Y.,  306  ;  62  N.  Y.,  388 ;  68  N.  Y.,  597  : 
29  Hun,  563 ;  3  Barb..  465 :  6  Barb.,  318 ;  10  Barb.,  30 ; 
18  Barb.,  284 :  20  Barb.,  649 ;  27  Barb.,  520  ;  34  Barb., 
502 :  4  How.  Pr.,  231 ;  22  How.  Pr..  117 ;  3  Abb.  N.  C., 
450 ;  4  Abb.  N.  C.,  22,  36 :  3  E.  D.  S.,  99 :  9  Leg.  Obs.. 
55 ;  2  Co.  K.,  146 ;  22  Minn.,  152 ;  36  N.  J.  L.,  342. 


THE  PEOPLE  v.  GEORGE  GRAY. 

Indictment  as  Accessary  before  the   Fact — Evi- 
dence of  Conviction  of  Principal. 

On  the  trial  of  an  indictment  of  an  accessary  be- 
fore the  fact,  a  certified  copy  of  the  original  minutes 
of  the  court,  in  which  the  principal  was  tried  and 
convicted  is  proper  evidence  of  such  conviction,  if 
entered  in  the  manner  and  approved  as  directed  by 
the  statute  on  the  subject,  where  it  appears  that  no 
record  of  conviction  has  been  signed  and  filed.  So, 
it  seems,  the  original  minutes  thus  entered  and  ap- 
proved are  evidence. 

But  the  roufrh  minutes  or  original  entries  made 
by  the  clerk,  during1  the  session  of  a  court,  not  in- 
spected and  approved  as  directed  by  the  statute,  are 
not  evidence. 

Evidence  showing  an  error  or  mistake  in  the  ap- 
proved minutes  of  the  court,  is  inadmissible. 

Citations-2  R.  S.,  618,  sec.  10;  620,  sec.  20;  2  Chit. 
Cr.  L.,  6;  13  Johns..  82;  14  Johns.,  182;  Cow.  &  H. 
Notes,  1063.  n.  718 ;  8  Barn.  &  C.,  341 ;  3  R.  8.,  851. 

ERROR  from  the  Schenectady  General  Ses- 
sions. George  Gray  was  indicted  as  an 
accessary  before  the  fact  to  a  burglary  com- 
mitted by  one  John  Saxby,  and  was  tried,  con- 
victed and  sentenced  to  the  State  Prison.  He 
sued  out  a  writ  of  error,  in  the  return  to  which 
two  indictments  are  set  forth:  one  found  at  the 
Schenectady  Oyer  and  TerminerOct.  20, 1840, 
charging  Saxby  with  having  burglariously  en- 
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tered  the  dwelling-house  of  one  Charles  San- 
ders, and  stolen  therefrom  a  gold  watch  of  the 
value  of  $50,  aud  14  silver  watches;  which  in- 
dictment also  charged  Gray  with  having  fe- 
loniously procured  and  incited  Saxby  to  com- 
mit the  burglary  with  which  he  was  charged. 
The  other  indictment  was  found  at  the  Sche- 
nectady  General  Sessions,  Nov.  26.  1840,  recit- 
ing the  burglary  committed  by  Saxby,  as  set 
forth  in  the  first  indictment;  and  then  charging 
Gray  with  having  procured  and  incited  Saxby  to 
commit  the  felony.  After  these  indictments,  the 
return  sets  forth  what  purports  to  be  the  minutes 
of  the  trial  of  Gray  in  the  Court  of  General  Ses- 
sions, a  motion  to  proceed  to  trial, the  appearance 
of  the  prisoner,  the  impaneling  of  the  jury,  their 
verdict  of  guilty,  and  the  sentence  of  the  court. 
466*]  Next  *follows  a  bill  of  exceptions,  in 
which,  after  setting  forth  the  evidence  given 
to  show  the  participation  of  the  prisoner  in  the 
felony  committed  by  Saxby,  proceeds  to  state 
that  it  was  conceded  on  the  trial  that  the  pris- 
oner, if  guilty,  was  guilty  as  an  accessary  be- 
fore the  fact;  and  that  the  district  attorney 
thereupon  undertook  to  show  the  conviction 
of  Saxby,  and  for  that  purpose,  called  the  clerk 
of  the  County  of  Schenectady  as  a  witness. 
The  clerk  testified  that  he  was  present  at  the 
Schenectady  Oyer  and  Terminer,  Oct.  21, when 
Saxby  was  arraigned  on  the  indictment  against 
him  for  burglary,  and  was  proceeding  to  state 
the  plea  put  in  by  Saxby,  when  the  counsel 
for  the  prisoner  objected  to  his  saying  any- 
thing about  the  plea,  until  it  was  ascertained 
whether  he  had  made  an  entry  of  the  plea  put 
in  by  Saxby.  The  clerk  thereupon  produced 
the  engrossed  minutes  of  the  Oyer  and  Ter- 
miner, by  which  it  appeared  that  Saxby  had 
pleaded  not  guilty.  The  clerk  testified  that  a 
record  of  the  conviction  of  Saxby  had  not  been 
filed.  The  district  attorney  thereupon  offered 
to  prove  by  the  verbal  testimony  of  the  clerk, 
and  the  production  of  the  rough  minutes  of 
the  Oyer  and  Terminer,  kept  by  the  clerk,  that 
Saxby,  in  fact,  pleaded  guilty  on  his  arraign- 
ment, and  that  the  engrossed  minutes  as  to  the 
plea  of  Saxby  were  erroneous;to  which  evidence 
the  counsel  for  the  prisoner  objected,  and  upon 
the  objection  being  overruled,  excepted  to  the 
decision  of  the  court.  The  clerk  thereupon 
testified  that  Saxby  on  his  arraignment  pleaded 
guilty;  that  he  made  an  entry  of  such  plea  in 
his  rough  minutes,  and  supposed  there  was 
a  mistake  in  this  respect  in  the  engrossed  min- 
utes. He  further  testified  on  his  cross  exam- 
ination, that  sometime  during  the  Oyer  and 
Terminer,  after  the  arraignment  of  Saxby,  it 
was  suggested  by  the  district  attorney  that  the 
court  should  allow  him  to  withdraw  his  plea 
of  guilty  and  plead  not  guilty,  which  permis- 
sion was  given  by  the  court;  but  he,  the  wit- 
ness, had  no  recollection  that  Saxby  availed 
himself  of  such  permission,  and  there  was  no 
entry  in  the  minutes  of  the  court  that  such 
plea  was  withdrawn.  The  counsel  for  the 
prisoner  insisted  that  the  evidence  was  not  suf- 
ficient to  prove  the  conviction  of  Saxby;  but 
467*]  the  court  held  otherwise,*and  the  coun- 
sel for  the  prisoner  excepted  to  this  decision 
also.  The  case  was  submitted  to  the  jury,  who 
found  the  prisoner  guilty. 

Mr.  S.  W.  Jones,  for  the  prisoner,  insisted 
that  the  conviction  of  Saxby,   the  principal, 
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was  not  duly  proved.  He  also  contended  that, 
it  not  appearing  from  the  proceedings  returned 
that  the  prisoner  was  present  in  court  when 
sentence  was  pronounced  against  him,  the 
judgment  should  for  that  cause  be  reversed. 
He  also  argued  that  two  distinct  offenses  of 
burglary  of  different  degrees,  were  contained 
in  the  same  count,  and  that  therefore  the  judg- 
ment was  not  properly  rendered. 

Mr.  P.  Potter,  District  Atty.,  for  the  peo- 
ple. 

By  the  Court,  Nelson,  Ch.  J.  The  record 
of  judgment  has  not  been  brought  up,  and  ob- 
jections to  errors  in  form,  that  might  be  cor- 
rected in  making  it  up,  cannot  be  entertained. 
The  return  of  the  clerk  of  the  Sessions  need 
contain  no  more  than  a  copy  of  the  indictment, 
bill  of  exceptions,  and  judgment  of  the  court. 
2  R.  8.,  620,  sec.  20.  It  was  stated  on  the  ar- 
gument that  two  distinct  offenses  of  burglary 
of  different  degrees  were  contained  in  the  same 
count  against  the  prisoner;  but  on  looking  at 
the  return,  the  objection  is  not  sustained  in 
point  of  fact.  The  indictment  against  the  prin- 
cipal, a  copy  of  which  is  given,  may  be  re- 
garded as  surplusage;  as  the  one  against  the 
prisoner  contains  all  that  is  essential  to  consti- 
tute the  offense,  and  is  substantially  in  due 
form.  2  Chit.  Cr.  L.,  6.  It  sets  forth  an  in- 
dictment against  the  principal,  and  then  the 
charge  as  accessary. 

The  material  question  in  the  case  is,  as  to 
the  competency  of  the  proof  of  the  conviction 
of  the  principal;  in  other  words,  whether  the 
original  minutes  of  the  trial  in  the  Oyer  and 
Terminer  were  proper  evidence  of  the  fact.  It 
is  clear  they  are  not  proper  evidence  at  com- 
mon law.  13  Johns.,  82;  14  Id.,  182;  Cowen 
&  H.  Notes,  1063,  n.  718.  They  might  be  when 
used  in  the  same  court  in  which  they  were 
made.  8  Barn.  &  C  ,  341.  The  question,  then, 
is,  have  they  been  made  evidence  by  statute? 
The  only  provision  *that  can  be  relied  [*468 
on  is  as  follows:  "A  copy  of  the  minute  of  any 
conviction,  with  the  sentence  of  the  court 
thereon,  entered  by  the  clerk  of  any  court, 
duly  certified  by  the  clerk  in  whose  custody 
such  minutes  shall  be,  under  his  official  seal, 
together  with  a  copy  of  the  indictment,  etc., 
certified  in  the  same  manner,  shall  be  evidence 
in  all  courts  and  places  of  such  conviction,  in 
all  cases  where  it  shall  appear  by  the  certifi- 
cate of  the  clerk  or  otherwise  that  no  record 
of  judgment  of  such  conviction  has  been  signed 
and  filed."  2  R.  3.,  618,  sec.  10.  A  copy  of 
the  minutes  having  been  thus  made  competent, 
it  is  supposed  the  originals  are  equally  so; 
which  I  admit  reasonably  follows.  By  section 
5,  it  is  made  the  duty  of  the  clerk  in  any 
court  in  which  judgment  upon  conviction  has 
been  rendered,  to  enter  it  fully  on  the  minutes, 
stating  briefly  the  offense  for  which  such  con- 
viction was  had,  and  the  court  are  to  inspect 
such  entries  and  conform  them  to  the  facts. 
The  6th  section  makes  it  the  duty  of  the  dis- 
trict attorney  to  prepare  for  the  clerk  the  state- 
ment of  the  offense,  as  the  same  is  charged  in 
the  indictment,  to  be  entered  in  the  minutes; 
but  the  court  are  to  inspect  it  and  see  that  it 
conforms  to  the  indictment.  Now,  these  are 
the  minutes,  a  copy  of  which,  under  the  10th 
section,  are  competent  evidence  of  the  convic- 
tion; they  are  also  the  originals  that  may  be 
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used  for  the  like  purpose.  The  truth  is,  that 
these  sections  provide  a  substitute  for  the  rec- 
ord of  conviction  required  at  common  law,  and 
were  so  intended  by  the  Legislature.  3  R.  8., 
851.  The  copy  certified  by  the  clerk  corre- 
sponds to  the  exemplified  or  sworn  copy  of  the 
record  of  conviction,  and  the  revised  minutes 
to  the  original  record.  Either  are  competent, 
provided  no  record  has  been  made.  If  it  has, 
that  is  still  regarded  as  the  best  evidence. 

Upon  this  view,  I  think  the  court  erred  in 
admitting  the  original  entries,  or  rough  min 
utes,  and  the  parol  testimony  of  the  clerk,  as 
proof  of  the  conviction  of  Saxby.  They  were 
in  no  sense  the  revised  minutes  contemplated 
by  the  statute.  The  engrossed  minutes  spoken 
of  by  the  clerk,  if  any,  are  to  be  regarded  as 
such;  but  even  these,  for  aught  that  appears, 
did  not  embrace  the  requisite  matters.  It  may 
be,  however,  from  the  course  the  trial  took, 
469*]  that  these  minutes  *are  not  fully  stated. 
The  Act  obviously  intended  a  careful  entry  of 
the  offense  and  conviction,  after  verdict,  be- 
yond the  mere  rough  memoranda  of  the  clerk; 
and  such  seems  to  have  been  his  understanding 
of  the  law  in  the  case,  from  the  revised  min- 
utes which  are  alluded  to.  We  are  to  assume 
these  were  made  out  under  the  supervision  of 
the  court;  if  not,  even  they  were  incompetent. 
But  assuming  they  were,  they  afforded  the 
only  competent  evidence  of  the  conviction; 
and  the  court  erred  by  permitting  an  impeach- 
ment of  their  correctness. 

Judgment  reverted;  venire  de  novo. 

Explained-74  N.  Y.,  418. 

Cited  in— 74  N.  Y.,  424,  425 ;  1  Park.,  477  ;  3  Park., 
215 ;  58  Mo.,  274. 


FINCH  e.  GRIDLEY'S  EXECUTORS. 

Action  far  Medical  Services — Neglect  to  Deposit 
License  in  County  Clerk's  Office — Diploma — 
Proof  of  Genuineness  of. 

A  physician  may  maintain  an  action  for  medical 
attendance  rendered  by  him,  although  he  has  neg- 
lected to  deposit  a  copy  of  his  license  in  the  clerk's 
office  of  the  county  of  which  he  is  a  resident. 

Proof  of  the  seal  of  a  medical  institution,  and  of 
the  signatures  of  the  officers  thereof  to  a  diploma, 
produced  on  the  trial  of  a  cause  by  comparison  with 
the  seal  and  signatures  attached  to  a  diploma  re- 
ceived by  the  witness  from  the  same  institution,  is 
competent  evidence  of  the  genuineness  of  the  in- 
strument, although  the  witness  never  saw  the  offi- 
cers write  their  names. 

Citations  -1  R.  8.,  448,  sees.  1,  2,  16, 19,  24.  25 ;  1 
Phil.,  486;  Cow.  &  H.  Notes,  1324,  n.  914. 

THIS  was  a  reference  under  the  Statute  Re- 
specting the  Duties  of  Executors  and  Ad- 
ministrators in  the  Payment  of  Debts,  etc.,  2 
R.  S  ,  27,  et  *eq.  The  plaintiff  and  the  defend- 
ants entered  into  a  submission,  approved  by 
the  surrogate  of  the  City  and  County  of  N.Y., 
to  refer  the  matters  in  controversy  to  three  ref- 
erees; and  a  rule  for  reference  was  according- 
ly entered.  The  plaintiff  claimed  $230  for  his 
attendance  as  a  physician  upon  the  testator. 
On  the  hearing  before  the  referees,  the  plaint- 
iff, a  resident  of  Columbia  Co.,  produced  a  pa- 
per, purporting  to  be  a  certificate  granted  by 
the  president  of  the  Medical  Society  of  that 
county,  certifying  that  he,  the  plaintiff,  had 
been  regularly  admitted  a  member  of  such  so- 
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ciety.  It  bore  date  June  6, 1837,  and  purported 
to  be  signed  by  R.  Van  Beuren,  president.  It 
was  proved  that  R.  Van  Beuren  was  addressed 
as  president  of  the  County  Medical  Society; 
and  that  his  name  *appeared  in  publi-  [*47O 
cations  as  such  officer;  and  that  the  signature 
to  the  certificate  was  in  his  handwriting.  The 
plaintiff  also  produced  a  diploma,  granted  by 
The  Medical  Society  of  the  County  of  Herkl- 
mer,  at  Fairfleld,  under  the  seal  of  the  instil u 
tion,  signed  by  Westel  Willougbny,  M.  D., 
president,  and  by  M.  Johnson,  M.  D.,  secreta- 
ry, bearing  date  Jan  14,  1885,  conferring  upon 
the  plaintiff  the  privilege  of  practicing  physic 
and  surgery  in  this  State.  A  physician,  resi- 
dent in  the  City  of  N.  Y.,  proved  the  seal  of 
the  institution  at  Fairfield,  and  testified  that 
he  had  himself  obtained  a  diploma  from  that  in- 
stitution, under  the  same  seal,  and  subscribed 
by  the  same  officers;  and  that  though  he  had 
never  seen  the  officers,  whose  names  were  sub- 
scribed to  the  diploma  produced,  write,  he  had 
no  doubt  of  the  genuineness  of  the  signatures, 
from  a  comparison  of  the  diploma  produced 
with  other  diplomas  granted  by  the  same  in- 
stitution, and  particularly  with  that  received 
by  himself.  The  defendants  proved  that  the 
plaintiff  had  not  deposited  a  copy  of  his  license 
in  the  clerk's  office  of  the  County  of  Columbia. 
After  hearing  the  evidence  of  the  parties  in 
relation  to  the  medical  attendance  of  the  plaint- 
iff, the  referees  made  a  report  in  favor  of  the 
plaintiff  for  $116;  which  the  defendants  moved 
io  set  aside. 

Mr.  W.  McMurray,  for  the  defendants, 
insisted  that  the  evidence  was  insufficient  to 
show  that  the  claimant  or  plaintiff,  was  duly 
licensed  to  practice  physic  ;  and  that  at  all 
events,  having  neglected  to  deposit  a  copy  of 
his  license  in  the  clerk's  office  of  the  county  in 
which  he  resided,  he  was  not  entitled  to  re- 
cover. The  Act  Concerning  the  Practice  of 
Physic,  in  section  19.  declares  that  until  such 
license  is  so  deposited,  the  physician  shall  be 
liable  to  all  the  penalties  provided  by  law,  in 
the  same  manner  as  if  he  had  no  license.  It 
cannot  be  that  a  party  can  maintain  an  action 
for  services  rendered  for  another,  when  such 
services,  by  the  imposition  of  a  penalty,  are 
manifestly  deemed  by  the  Legislature  illegal. 

Mr.  S.  S.  Bowne,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  1st  sec- 
tion of  the  Act,  *  Regulating  the  Prac-  [*47  1 
tice  of  Physic  and  Surgery,  1  R.  S.,  448.  pro- 
vides that  the  president  of  every  county  medi- 
cal society  shall  give  notice  to  every  physician 
and  surgeon,  not  already  admitted  into  such 
society, within  the  county,  requiring  him  with 
in  sixty  days  lo  apply  for  and  receive  a  certifi- 
cate of  admission  as  a  member.  Section  2d  de- 
clares a  forfeiture  of  the  license  of  the  physi- 
cian or  surgeon  not  complying  with  such  notice. 
The  16th  section  forbids  the  practice  of  physic 
or  surgery  by  any  person,  unless  a  license  or 
diploma  for  that  purpose  has  been  obtained 
from  one  of  the  incorporated  medical  societies 
in  this  State,  or  the  degree  of  doctor  of  medi- 
cine from  the  Regents  of  the  University,  etc. 
The  19th  section  requires  the  physician  to  de- 
posit a  copy  of  bis  license  with  the  clerk  of 
the  county  where  he  resides;  and  in  default 
thereof,  he  is  declared  liable  to  all  the  penal- 
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ties  provided  by  law,  in  the  same  manner  as  if 
he  had  no  license.  The  24th  section  disables 
every  person,  not  authorized  by  law  to  prac- 
tice physic  or  surgery,  from  collecting  any  fee 
by  suit;  and  the  25th  section  subjects  him  to  a 
penalty  of  $25  for  each  offense. 

There  was  sufficient  proof  of  the  granting  of 
the  certificate  of  admission  to  a  membership  of 
the  county  medical  society  of  Columbia.which 
was,  at  least,  prima  facie  evidence  of  authority 
to  practice.  The  1st  section  of  the  Act  requires 
all  physicians  and  surgeons  within  the  county 
to  apply  for  such  certificate;  and  it  is  but  rea- 
sonable to  presume  it  would  not  have  been 
granted  unless  the  party  was  deemed  properly 
qualified  to  practice.  The  2d  section  confirms 
this  view;  for  the  physician  forfeits  his  license, 
and  subjects  himself  to  all  the  disabilities  of 
the  statute,  if  he  fails  to  procure  such  admis- 
sion. I  am  also  inclined  to  think  the  evidence 
which  was  given  competent  to  prove  the  di- 
ploma from  the  college  at  Fairfield.  The  wit- 
ness identified  the  corporate  seal,  and  had  him- 
self received  a  diploma  from  that  institution, 
subscribed  by  the  same  president  and  secre- 
tary. Though  he  did  not  actually  see  them 
subscribe  the  paper,  he  had  every  means  of  be- 
coming acquainted  with  their  signatures  ;  the 
-delivery  of  it  to  him  was  an  acknowledgment 
they  had  signed  it.  Besides,  he  was  familiar 
with  diplomas  from  the  institution  under  their 
472*]  *signatures,  and  may  be  said  to  stand 
somewhat  in  the  position  of  one  who  has  ac- 
quired a  knowledge  of  the  handwriting  of  oth- 
ers, by  means  of  written  correspondence,  or  in 
the  course  of  busines  transactions,  1  Phil.,  486; 
Cowen  &  H.  Notes,  1324,  n.  914. 

Then,  was  the  deposit  of  a  copy  of  the  li- 
cense in  the  county  clerk's  office  an  essential 
prequisite  ?  I  think  not.  The  19th  section 
makes  the  physician  "  liable  to  all  penalties 
provided  by  law,"  in  case  of  default.  It  is  in- 
sisted that  penalties  here  includes  the  disabili- 
ty to  sue  for  fees  under  the  24th  section,  as 
well  as  the  forfeiture  of  the  $25  under  the  25th 
section.  The  provision  being  penal,  should  be 
strictly  construed  and  limited  to  its  technical 
common  law  meaning.  That  is  fully  accorded 
by  restraining  it  to  the  forfeiture  in  the  latter 
section.  This  view  is  confirmed  by  a  reference 
to  the  language  of  the  17ih  section,  which  re- 
quires the  physician  coming  from  abroad,  in 
terms,  to  file  a  copy  of  his  diploma  before  he 
is  entitled  to  practice.  It  is  fair  to  presume 
similar  language  would  have  been  used  in  re- 
spect to  our  own  diplomas,  had  the  Legislature 
intended  to  apply  a  like  rule.  They,  doubt- 
less, regarded  the  penalty  of  $25  for  each  of- 
fense sufficient  punishment  for  the  neglect. 

Motion  to  set  aside  report  of  referees  denied. 
Cited  in— 30  N.  J.  L.,  356. 


THE  PEOPLE  v.  PEABODY. 

Forgery — Counterfeiting  Notes  of  Bank — When 
Bank  Must  Have  Actual  Existence. 

To  constitute  the  offense  of  forgery,  in  counter- 
f  eiting  the  notes  of  a  bank,  it  is  not  necessary  that 
such  bank  as  the  notes  purport  to  have  been  issued 


by  should  have  a  legal  existence :  it  is  enough  that 
the  notes  purport  to  have  been  issued  by  a  corpora- 
tion or  company  duly  authorized  to  issue  notes. 

Where,  however,  the  intent  is  charged  to  have 
been  to  defraud  the  bank  purporting  to  have  issued 
the  notes,  the  bank  must  be  shown  to  be  a  real  body, 
capable  of  being  defrauded.  In  the  case  of  an  as- 
sociation under  the  general  Banking  Law,  it  is 
enough  for  that  purpose  to  prove  the  articles  of  as- 
sociation. 


Citations— 21  Wend., 
367. 


B;  1 B.  S.,  603;  2  Russ.  Cr.,353, 
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THE  prisoner  was  convicted  of  forgery,  at 
the  TompkinsOyer  and  Terminer,  in  Sep., 
1840,  before  the  Hon.  Robert  Monell,  one  of 
the  Circuit  Judges,  and  his  associates.  The  4th 
count  of  the  indictment  charged, that  Peabody, 
on,  *etc. ,  at,  etc.,  feloniously  had  in  [*473 
his  possession  a  large  number,  to  wit :  20  of 
forged  altered  and  counterfeit  negotiable  notes 
for  the  payment  of  money,  commonly  called 
bank-notes,  issued,  or  purporting  to  have  been 
issued,  by  a  company  duly  authorized  for  that 
purpose,  to  wit:  The  Bank  of  Warsaw;  which 
said  forged,  altered  and  counterfeit  notes  are 
in  the  words,  figures  and  letters  following  ; 
that  is  to  say  (particularly  describing  a  note 
purporting  to  have  been  issued  by  the  bank  of 
Warsaw),  he,  the  said  De  Witt  C.  Peabody, 
then  and  there, knowing  the  same  to  be  forged, 
altered  and  counterfeited, with  intention  to  ut- 
ter the  same  as  false,  or  to  cause  the  same  to 
be  uttered,  with  intent  to  injure  and  defraud 
the  said  Bank  of  Warsaw.George  Ho  well,  Wal- 
ter Durkee  and  others.  The  district  attorney 
produced  an  exemplified  copy  of  articles  of  as- 
sociation of  the  Bank  of  Warsaw,  bearing  date 
Dec.  28,  1838,  and  filed  in  the  Secretary's  of- 
fice, entered  into  in  pursuance  of  the  Act  to 
Authorize  the  Business  of  Banking,  passed 
Apr.  18,  1838,  and  proved  that  a  large  quanti- 
ty of  bills  similar  to  that  set  forth  in  the  in- 
dictment were  found  in  the  possession  of  the 
prisoner.  The  Bank  of  Warsaw  had  never 
commenced  operations,  or  issued  bills.  The 
counsel  for  the  prisoner  requested  the  court  to 
charge  the  jury  that  the  prisoner  could  not  be 
convicted,  because,  1.  It  had  appeared,  from 
the  evidence,  that  there  was  no  such  institu- 
tion as  the  Bank  of  Warsaw;  and  2.  That  if 
there  was  such  an  institution,  it  was  not  an  in- 
corporated bank  or  institution.  The  circuit 
judge  charged  the  jury,  that  it  was  immaterial 
whether  there  was  or  was  not  such  a  bank  in 
existence  as  the  Bank  of  Warsaw ;  and  that  the 
offense  for  which  the  prisoner  stood  indicted 
came  within  the  provisions  of  the  Revised 
Statutes.  The  counsel  for  the  prisoner  except- 
ed  to  the  charge.  The  jury  found  the  defend- 
ant guilty  in  the  second  degree  ;  whereupon 
the  sentence  of  the  court  was  suspended,  and 
the  indictment  and  bill  of  exceptions  were  re- 
moved into  this  court  by  certiorari. 

Mr.  C.  Humphrey,  for  the  prisoner. 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  people. 

*By  the  Court,  Nelson,  Ch.  J.  There  [*4 7 4 
can  be  no  doubt  but  that  the  prisoner  has  been 
properly  convicted  under  the  fourth  count  of 
the  indictment. 

The  principle  of  the  case  of  People  v.  Davis, 
21  Wend.,  309,  settles  that  it  was  not  material 
to  show  that  in  point  of  fact  the  Bank  of  War- 
saw had  a  legal  existence;  it  is  enough,  if  the 
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forged  instrument  purported  to  have  been  is- 
sued by  a  corporation  or  company  duly  au- 
thorized for  that  purpose,  etc. 

Now,  were  we  to  admit  that  the  banks,  un- 
der the  general  Banking  Law,  by  one  of  which 
the  forged  notes  in  question  purported  to  have 
been  issued,  are  not  corporations;  at  least, they 
are  companies  authorized  by  law  to  issue  notes. 
But  we  do  not  doubt  they  are  to  be  regarded 
as  corporations  at  common  law,  and  under  the 
Revised  Statutes,  1  R.  S.,  602. 

Then  as  to  the  intent  to  defraud.  The  of- 
fense is  laid  to  be  to  defraud  the  Bank  of  War- 
saw, by  which  the  notes  purported  to  have 
been  issued.  For  this  purpose  I  concede  the 
914 


bank  must  be  shown  to  be  a  real  body,  capa- 
ble of  being  defrauded.  2  Russ.  Cr.,  858,  8«7. 
This  was  shown  by  the  articles  of  association- 
creating  the  institution,  under  the  general 
Bank  Law.  It  was  not  important  to  prove  that 
the  bank  had  commenced  business;  it  is  enough 
that  it  was  in  a  condition  in  which  it  might  be 
prejudiced  by  this  act  of  the  prisoner.  The 
proceedings  must  be  remitted  to  the  Oyer  and 
Terminer  of  Tompkins,  with  directions  to  pro- 
ceed and  render  judgment. 
Ordered  accordingly. 

Distingruished-1  Park.,  473;  28  Ind..  323. 

Explained-26  N.  Y.,  388. 

Cited  in-96  N.  Y..  628;  5  Park.,  298 ;  2  Ben.,  423. 

WEND.  25. 
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475*]     *SANDFORD  t>.  HANDY. 

Proposal  for  Joint  Stock  Company — Whether 
Subscriber  Liable,  Unless  all  Shares  are  Sub- 
scribed for. 

Where  the  owner  of  lands  issued  proposals  for 
the  establishment  of  a  joint  stock  company,  in  the 
purchase  and  sale  of  his  lands,esti  mating1  the  value 
of  the  property  at  a  certain  sum.and  dividing- it  into 
23  shares  of  a  given  value;  each  subscriber  to  be  in- 
terested in  the  purchase  to  the  extent  of  the  num- 
ber of  shares  taken  by  him,  and  the  property  to  be 
controlled  and  disposed  of  by  a  majority  of  such 
persons  as  should  become  subscribers ;  it  was  held, 
that  a  subscriber  for  one  or  more  shares  was  not 
liable  for  the  amount  of  his  subscription,  unless  the 
whole  number  of  shares  was  taken  up,  and  could 
not  be  compelled  to  become  a  tenant  in  common 
with  the  owner  of  the  land,  unless  the  whole  scheme 
was  carried  into  effect. 

Citations— 6  Johns.,  39 ;  2  R.  S.,  458,  sec.  27. 

THIS  was  an  action  of  covenant,  tried  at  the 
Oswego  Circuit  in  June,  1840,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  action  was  brought  on  articles  of  agree- 
ment, bearing  date  July  1,  1836,  drawn  up  for 
the  formation  of  a  joint  stock  company, in  ref- 
erence to  certain  real  estate,  owned  by  the 
plaintiff,  and  was  executed  by  the  plaintiff,  by 
476*]  the  defendant,  *and  by  16  other  per- 
sons. The  proposition  was  to  divide  the  prop- 
erty into  23  shares,  of  $5,000  each;  each  sub- 
scriber to  be  interested  in  the  property  to  the 
extent  of  the  number  of  shares  set  opposite  to 
his  name;  the  plaintiff  reserving  to  himself  the 
right  of  subscribing  two  shares;  and  the  prop- 
erty to  be  managed,  sold  and  conveyed  at  such 
time,  in  such  manner  and  for  such  prices  as  a 
majority  of  the  subscribers  should  direct;  each 
share  being  entitled  to  a  vote.  This  cause  had 
been  before  tried,  and  a  verdict  found  for  the 
plaintiff,  but  a  new  trial  was  ordered  by  this 
court,  as  will  be  seen  in  23  Wend.,  260,  et  seq., 
where  the  articles  of  agreement  are  set  forth 
verbatim.  On  the  second  trial  the  plaintiff  pro- 
duced the  articles  and  proved  the  signatures 
of  the  plaintiff  and  of  the  defendant;  the  de- 
fendant subscribing  for  one  share,  and  no 
shares  being  set  opposite  the  name  of  the  plaint- 
iff. He  also  proved  the  signatures  of  the  16 
other  persons,  who,  in  the  whole,  subscribed 
for  18  shares.  Upon  this  evidence  the  plaintiff 
claimed  to  recover  of  the  defendant  $3,522.67, 
WEND.  25. 


being  the  amount  (with  the  interest  thereof) 
for  which,  according  to  the  first  clause  of  the 
articles  of  agreement  regulating  the  terms  and 
manner  of  payment,  a  bond  should  have  been 
executed  by  the  defendant.  When  the  plaint- 
iff rested,  the  counsel  for  the  defendant  moved 
for  a  nonsuit,  on  various  grounds,  and  amongst 
others  on  the  following:  that  the  plaintiff,  hav- 
ing failed  to  prove  that  the  whole  23  shares 
into  which  it  was  proposed  to  divide  the  prop- 
erty, had  been  subscribed  for,  had  failed  to 
show  that  the  articles  of  agreement  ever  had 
any  legal  existence;  that  19  shares  only  hav- 
ing been  subscribed,  the  paper  was  an  imper- 
fect, inchoate,  unexecuted  agreement.  The 
motion  for  a  nonsuit  was  overruled.  The  de- 
fendant excepted  to  the  decision  of  the  judge, 
and  entered  upon  his  defense;  but  although 
various  questions  are  presented  in  the  bill  of 
exceptions,  it  is  unnecessary  to  state  them  as 
the  decision  of  the  circuit  judge,  in  refusing  a 
nonsuit,  upon  the  ground  above  stated,  is  the 
only  question  passed  upon  by  this  court,  on 
the  motion  that  a  new  trial  be  a  second  time 
granted.  The  jury,  under  the  *direc-  [*477 
tion  of  the  circuit  judge,  found  a  verdict  for 
the  plaintiff  for  the  sum  claimed.  The  defend- 
ant, on  a  bill  of  exceptions,  moved  for  a  new 
trial. 

Messrs.  C.  P.  Kirkland  and  S.  P.  Sta- 
ples, for  defendant. 

Messrs.  S.  Stevens  and  J.  A.  Spencer, 
for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  One  of  the 
principal  questions  in  the  case,  and  which  goes 
to  the  whole  cause  of  action,  is,  whether  the 
defendant  is  bound  by  his  subscription  for  a 
share  of  the  property,  and  liable  for  the  pay- 
ment of  the  same,  before  the  whole  number  of 
shares  into  which  it  is  divided  have  been  sub- 
scribed for;  in  other  words,  whether  the  propo- 
sition of  the  plaintiff  for  a  sale  upon  the  terms 
and  in  the  manner  stated  in  the  articles  is  to 
be  regarded  as  continuing  open  and  unac- 
cepted, so  as  not  to  be  obligatory  upon  any 
party  till  the  23  shares  were  taken  up. 

A  solution  of  the  question  will  depend  upon 
a  careful  examination  of  the  several  provisions 
contained  in  the  articles,  and  the  intent  of  the 
parties  as  derivable  therefrom.  Among  the 
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recitals  are  the  following:  "Whereas,  the  said 
Lewis  H.  Sand  ford  has  proposed  and  agreed 
to  divide  the  said  lands  into  twenty-three 
shares  of  $5,000  each,  estimating  the  value  of 
the  same  in  the  aggregate,  free  and  clear  from 
all  incumhrances,  at  $115,000,  and  to  sell  the 
said  property  at  that  price  to  such  persons  as 
shall  subscribe  for  said  shares,  reserving  to 
himself  the  right  of  subscribing  two  shares  of 
said  property."  "And  whereas,  the  under- 
signed have  severally,  each  for  himself,  and 
not  jointly,  agreed  to  become  interested  in  the 
purchase  of  the  said  property  at  said  price,  to 
the  extent  of  the  number  of  shares  set  opposite 
to  their  respectiv^  names,"  etc.  The  propo- 
sition is  to  sell  the  whole  property  at  the  fixed 
sum  of  $115,000,  dividing  it  into  23  shares  of 
$5,000  each.  The  only  qualification  is  the 
reservation  to  the  plaintiff  of  the  right  to  sub- 
scribe 2  shares.  With  this  exception,  a  sale  of 
the  entire  property  described  is  contemplated, 
and  must  have  been  so  understood  by  all  per- 
sons taking  an  interest  therein.  Independently 
of  the  broad  proposition  for  a  sale  of  the  whole 
478*]  *the  reservation  of  the  right  to  retain 
2  shares,  necessarily  implies  that  such  was  the 
intent.  It  is  true  the  persons  subscribing  are 
not  to  be  jointly  personally  responsible  for 
payment  of  the  purchase  money.  Each  is  made 
severally  liable  to  the  extent  of  his  interest; 
but  there  is  no  incompatibility  in  this  arrange- 
ment with  the  previously  avowed  intent  to 
make  sale  of  the  whole. 

The  time  and  manner  of  payment  (pursuing 
the  articles)  are  then  prescribed,  and  careful 
provision  is  made  for  the  security  and  ultimate 
satisfaction  of  the  purchase  money:  45  per 
cent,  is  to  be  secured  by  the  notes,  and  the 
balance  of  55  in  the  bonds  of  the  several  sub- 
scribers. The  title  of  the  property  is  to  be  con- 
veyed to  a  trustee  for  the  benefit  of  the  sub- 
scribers, according  to  the  amount  of  their  sev- 
eral interests,  and  the  property  is  to  be  "man- 
aged, sold  and  conveyed  at  such  time,  in  such 
manner  and  for  such  prices  as  a  majority  of 
the  subscribers  shall  direct;  each  share  being 
entitled  to  a  vote."  The  plaintiff  is  to  act  as 
the  agent  in  managing  and  disposing  of  the 
property;  he  also  agrees  to  discharge  all  in- 
cumbrances  out  of  the  purchase  money,  and  if 
he  fail  to  do  so  at  the  request  of  the  trustee, 
then  the  latter  is  to  discharge  them  out  of  the 
first  sales  made,  and  credit  the  same  upon  the 
bonds,  which,  by  a  previous  stipulation,  are 
to  be  lodged  with  him.  The  interest  of  the 
subscribers  in  the  property  is  to  be  retained  by 
the  trustee  as  security  for  the  payment  of  the 
several  notes  and  bonds;  and  no  subscriber  is 
to  be  entitled  to  any  part  of  the  proceeds  of 
the  sales  until  the  amount  agreed  to  be  paid 
to  plaintiff  for  the  property  shall  be  fully  re- 
ceived by  him;  or  until  the  incumbrances  shall 
be  first  satisfied,  and  the  balance  of  the  pur- 
chase money  paid. 

These  several  provisions.embracing  the  body 
of  the  agreement  between  the  respective  par- 
ties, are  skillfully  arranged  to  carry  out  fully 
and  effectually  the  projected  sale  or  the  entire 
interest.  They  provide  for  the  transfer  of  the 
whole  to  a  common  trustee  for  the  benefit  of 
the  subscribers  to  the  shares  on  the  one  side; 
and  the  security  and  payment  of  the  $115,000, 
the  purchase  money  on  the  other;  and  mani- 
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festly  contemplate  a  full  subscription  of  the 
shares,  as  the  basis  *upon  which  the  [*47J> 
scheme  of  the  projected  disposition  is  founded. 
In  theory  the  property  is  thrown  into  common 
stock  of  23  equal  shares,  at  the  price  of 
$  1 15,000,  with  inducements  for  the  formation  of 
a  company  to  fill  up  the  same.  When  the  whole 
number  of  shares  are  taken,  the  association  to 
become  complete,  and  bound  by  the  terms  and 
conditions  of  the  contract  under  which  it  is 
formed. 

Independently  of  the  general  arrangement 
and  scope  of  the  contract,  which  leads  directly 
to  this  conclusion,  there  are  one  or  two  clauses 
that  seem  to  me  decisive  of  the  question.  The 
4th  provides  "  that  the  property  shall  be  man- 
aged, sold  and  conveyed,  at  such  time,  in  such 
manner  and  for  such  prices  as  a  majority  of 
the  subscribers  shall  direct ;  each  share  being 
entitled  to  a  vote."  The  shares  referred  to  are 
the  23  into  which  the  property  had  been  pre- 
viously divided.  The  power  to  manage  and 
dispose  of  the  same  is  here  vested  absolutely 
in  the  subscribers;  they  direct  the  time,  price 
and  manner  of  sale,  each  share  entitled  to  a 
vote.  A  majority  may  decide,  but  as  the  pow- 
er is  of  a  private  nature,  I  apprehend  all  the 
subscribers  must  be  present,  unless  otherwise 
agreed.  6  Johns.,  39.  Where  an  authority  is 
confided  to  several  persons,  for  a  private  pur- 
pose, all  must  join  in  the  act,  unless  provision 
is  made  for  a  majority,  and  then  all  must  be 
present.  The  same  rule  is  now  applied,  also, 
to  an  authority  of  a  public  nature.  2  R.  S., 
458,  sec.  27.  But  be  this  as  it  may,  the  clause, 
when  taken  in  connection  with  other  points  of 
the  scheme,  manifestly  contemplates  a  sub- 
scription of  the  whole  stock  previous  to  its  go- 
ing into  effect.  The  shares  must  necessarily 
be  first  taken  by  the  subscribers  before  they 
can  fulfill  the  duties  imposed  on  them;  till  then 
the  contract  of  association  remains  inchoate, 
and  from  the  nature  of  it,  incapable  of  execu- 
tion. 

To  meet  this  view  of  the  case,  it  has  been 
argued  that  the  plaintiff  is  to  be  regarded  as 
holding  a.nd  representing  the  shares  unsub- 
scribed; and  hence  there  is  no  difficulty  in  car- 
rying into  effect  the  scheme  though  but  one 
share  had  been  taken.  To  this  argument  there 
are  several  conclusive  answers  :  I.  The  prop- 
osition was  made  by  the  plaintiff  on  one  side, 
to  the  subscribers,  the  purchasers,  on  the  oth- 
er, marking  throughout  separate,  dif-  [*48O 
ferent  and  opposite  interests  in  the  course  of 
fulfillment,  such  as  usually  exists  between  a 
vendor  and  a  vendee  in  a  complicated  contract 
of  sale.  The  character,  situation  and  interest 
of  the  respective  parties  are,  therefore,  totally 
different  and  distinct.  The  argument  con- 
founds terms  clearly  expressed  and  understood, 
and  in  effect  leads  to  a  change  of  the  whole 
structure  and  scope  of  the  agreement  from  that 
which  it  purports  to  be  on  its  face.  Besides, 
the  reservation  of  the  right  to  subscribe  for 
two  shares  precludes  the  idea  of  the  plaintiff's 
standing  in  the  relation  of  subscriber  without 
some  express  act  to  that  effect,  and  then  not 
beyond  the  two  shares. 

II.  A  slight  consideration  of  the  scheme  will 
show  that  this  limitation  constitutes  a  most  ma- 
terial part,  so  far  as  concerns  the  rights  of  the 
subscribers.  By  giving  effect  to  it,  the  pur- 
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chasers,  under  the  4th  clause,  possess  the  con- 
trol and  disposition  of  the  property,  as  they 
should,  and  as  is  manifestly  intended.  They 
direct  the  time,  price  and  manner  of  sale;  each 
share  entitled  to  a  vote.  But  following  out 
the  argument  of  the  plaintiff,  he  might  stop 
short  after  the  subscription  of  11  shares,  hold 
the  subscribers  personally  liable  for  the  $55,000 
of  the  purchase  money,  without  their  having 
the  slightest  control  over  the  property,  his 
imaginary,  unsubscribed  number,  would  con- 
stitute the  majority  ;  in  effect,  he  would  hold 
the  character  of  both  vendor  and  vendee.  He 
would  still  retain  the  riglit  to  dispose  of  the 
property  for  such  price  and  upon  such  terms 
as  he  saw  fit  ;  might  part  with  it,  at  once,  for 
the  balance  of  the  purchase  money  in  despite 
of  his  associates.  So  in  regard  to  the  subscrip- 
tion of  any  number  of  shares  short  of  a  major- 
ity. This  would  be  a  most  unreasonable  inter- 
pretation of  the  agreement,  and  should  not  be 
yielded  to  except  upon  very  explicit  and  posi- 
tive provisions  to  that  effect.  The  whole  scope 
of  it  leads  to  the  contrary  conclusion. 

This  view  is  also  confirmed  when  taken  in 
connection  with  the  7th  clause.  That  provides, 
the  interest  of  the  subscribers  shall  be  retained 
by  the  trustee  as  security  for  the  payment  of 
the  notes  and  bonds  ;  and  no  subscriber  shall 
be  entitled  to  any  part  of  the  proceeds  of  sale 
481*]  till  the  amount  *agreed  to  be  paid  for 
the  property  shall  be  fully  received,  or  until 
the  incumbrances  shall  be  first  satisfied,  and 
the  balance  of  the  purchase  money  paid.  It  is 
quite  clear  from  this  clause  that  the  subscribers 
could  not  acquire  control  over  the  proceeds  of 
the  property  until  the  purchase  money  be  all 
paid.  Till  then,  the  trustee  had  a  right  to  re- 
tain them  as  security.  These  were  not  to  go 
into  their  hands  until  the  whole  consideration 
money  was  received,  or  until  the  incumbrances 
were  satisfied,  and  the  balance  of  the  purchase 
money  paid.  The  clause  amounts  to  an  equi- 
table mortgage  upon  the  property  for  the  whole 
amount,  and  thus  far,  the  subscribers  stand  as 
sureties  for  each  other. 

I  know  it  was  argued  that  this  clause  should 
be  taken  distributively,  and  means  only  that 
a  subscriber  shall  receive  nothing  till  he  had 
paid  up  his  share  ;  that  after  this  he  was  enti- 
tled to  a  dividend  ;  in  other  words,  that  the 
clause  operated  only  as  a  lien  upon  the  sep- 
arate interest  of  each.  But,  looking  at  the 
whole  of  it,  it  will  be  seen  that  the  first  part 
provides  expressly  for  this  separate  lien.  The 
interest  of  the  respective  subscribers  shall  be 
held  and  retained  by  the  trustee  as  a  security 
for  the  said  Lewis,  for  the  payment  of  the  sev- 
eral notes  "and  bonds."  This  pledged  the  sep- 
arate interest  of  each  for  payment  of  his  share. 
The  succeeding  part  is  more  general,  and  for- 
bids payment  of  any  portion  of  the  proceeds 
till  the  whole  purchase  money  has  been  satis- 
fied. Such  is  the  necessary  import  of  the  terms. 
The  subscribers,  therefore,  do  not  stand  sim- 
ply in  the  relation  of  tenants  in  common,  sep- 
arately liable  for  the  payment  of  their  individ- 
ual shares,  because  their  separate  interests  are 
jointly  holden  to  the  plaintiff.  No  one  can  pay 
up  his  share  and  claim  an  assignment.  It  is 
bound  for  the  whole  purchase  money,  and 
must  remain  with  the  trustee  till  the  whole 
has  been  satisfied.  The  clause  shows  clearly 
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enough  that  the  question  is  not  one  simply  be- 
tween the  plaintiff  and  a  subscriber,  as  the  in- 
terest of  the  latter  is  intimately  connected  with 
the  whole  scheme,  especially  with  a  full  sub- 
scription of  the  shares.  Anything  short  of  this, 
greatly  enhances  his  risk,  as  the  unsubscribed 
balance  falls  exclusively  upon  the  *pro-  [*482 
ceeds  of  sale.  For  that,  no  personal  security 
has  been  obtained. 

Upon  the  whole,  after  the  fullest  considera- 
tion, it  seems  to  me  the  defendant  may  well 
say  this  is  not  the  association  I  agreed  to  be- 
come a  member  of;  the  original  plan  submitted 
has  never  been  filled  up,  and  is  incapable  of 
execution  according  to  its  terms  and  conditions. 
The  association  to  which  I  assented,  contem- 
plated personal  security  for  the  whole  number 
of  shares,  abating  two  that  the  plaintiff  might 
retain;  the  management  and  disposition  of  the 
property  were  to  belong  to  a  majority  of  the 
subscribers,  not  to  the  plaintiff  ;  I  am  entitled 
to  the  benefit  of  the  personal  security  to  insure 
satisfaction  of  the  purchase  money,  and  incum- 
brances, and  to  the  benefit  of  the  subscribers 
as  the  constituted  body  to  advise  and  direct 
the  management  and  sale. 

The  above  conclusion  supersedes  numerous 
other  questions  raised  on  the  trial,  and  in  re- 
spect to  which  it  is  needless  to  express  an  opin- 
ion. The  circuit  judge  having  overruled  an 
objection  we  deem  a  valid  one,  a  new  trial 
must  be  granted. 

New  trial  granted. 

Overruled— 2  Denio,  245. 
Approved— 2  Denio,  270. 
Explained— 24  Barb.,  204. 

Cited  in— 7  Hill,  248 ;  2  Denio,  260 ;  81  N.  Y.,  613 ;  5 
Bos.,  158. 


*THE  PEOPLE  v.  McLEOD.  [*483 

International  Law — Destruction  of  American 
Steamboat  Moored  to  American  Shore  of  Niag- 
ara River,  by  Canadian  Authorities — Killing 
of  American  Citizen — Avowal  of  Act  by  Great 
Britain — Negotiations  between  Great  Britain 
and  United  States — Arrest  of  British  Subject 
Charged  with  Belonging  to  Expedition — Held 
to  Trial  in  New  York  Courts  for  Murder  and 
Arson — Habeas  Corpus  ad  Subjiciendum — 
Act  Relating  to — Jurisdiction —  Want  of  May 
Be  Shown  by  Proofs  Aliunde — Nolle  Prosequi 
— Statute  Relating  to. 

During  the  possession  of  Navy  Island,  in  the  Ni- 
agara River,  in  the  winter  of  1837,  by  British  insur- 
gents (aided  by  misguided  individuals  of  this  coun- 
try), an  expedition  was  fitted  out  under  the  direc- 
tion of  the  colonial  authorities  of  Canada,  for  the 
destruction  of  a  steamboat,  which  was  suspected  to 
have  been  used  in  conveying  warlike  stores  to  the 
Island.  The  boat  was  captured  whilst  moored  on 
the  American  shore  of  the  river  and  burnt,  and  dur- 
ing the  mflle  an  American  citizen  was  killed.  It 
was  held,  that  a  British  subject,  who  was  charged  to 
have  belonged  to  the  expedition,  and  was  subse- 
quently arrested,  was  liable  to  be  proceeded  against 
individually  in  the  criminal  courts  of  the  State  of 


NOTE.— International  law.  For  discussion  of  the 
nbove  case  of  People  v.  McLeod,  see  Lnwr.  Wheat. 
Int.  L.,  189 :  Dana  Wheat.  Int.  L.,  sec.  293 :  3  Phillim. 
Int.  L.,  50-54 ;  Halleck,  Int.  L.,  303,  sees.  19-23 :  Web- 
ster's Works,  VI,  247-270 ;  Webster's  Dip.  Papers, 
120-140 :  Am.  Reg.  (1841),  310 :  Appendix.  26  Wend., 
663.  See,  also,  the  case  as  reported  in  1  Hill,  377 ;  Act 
of  1842, 5  U.  S.  Stat.  at  L.,  539. 
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N.  V.,  and  held  to  trial  on  an  Indictment  for  arson 
in  the  destruction  of  the  boat  and  for  the  murder  of 
the  deceased,  notwithstanding  that  the  act  of  the 
colonial  authorities  had  been  subsequently  avowed 
by  Great  Britain,  and  that  negotiations  were  pend- 
ing between  the  Government  of  the  U.  8.  and 
Great  Britain  on  the  subject  of  the  invasion  of  our 
territory  and  its  consequences. 

Notwithstanding  the  alterations  in  the  Act  rela- 
tive to  the  writ  of  habeas  corpus  ad  suhjiclendum, 
allowing  the  facts  set  forth  in  the  return  to  be  de- 
nied, and  new  allegations  to  be  made,  and  requir- 
ing the  court  or  officer  issuing  the  writ  to  dispose  of 
th«'  party  as  the  Justice  of  the  case  may  require,  the 
law  in  respect  to  the  duty  of  the  court  or  officer  to 
look  behind  the  indictment,  as  to  the  guilt  or  inno- 
cence of  the  party,  is  not  changed :  they  could  not 
do  so  previous  to  the  amendments,  nor  can  they 
now.  The  want  of  Jurisdiction  may  now  be  shown 
by  proofs  aliunde,  and  it  seems  that  matter  arising 
since  the  commitment  may  also  be  shown  ;  such  as 
a  reversal  of  a  judgment,  a  pardon,  or  a  compliance 
with  the  terms  of  the  sentence  under  which  the  par- 
ty was  committed. 

The  statute  requiring  the  assent  of  the  court  to 
the  entry  of  a  nolle  prnsequi  by  a  district  attorney, 
does  not  confer  the  power  upon  the  court  to  direct 
a  discontinuance  without  the  motion  of  that  officer. 

Citations— 2  R.  8..  469,  2d  ed.,  sees.  40,  41 ;  470,  sec. 
45;  471,  sec.  50;  1  Chit.  Cr.  L.,  129.  478,  Am.  ed.,  1836 , 
Petered.  Bail,  521.  522 :  2  Str.,  &51,  911,  1138 ;  1  Salk.; 
104 ;  5  Cow.,  56 ;  Cas.K.B.,  96 ;  1  Leach.  270,  4th  Lond. 
ed.,  1815 ;  9  Ad.  &  El.,  731 ;  3  B.  8.,  784,  785, 2d  ed.  app. 
n.;  Cowp.,  208 ;  Vat.,  B.  1,  ch.  3,  sec.  1 ;  ch.  4,  sees. 
53. 54 :  B.  2,  ch.  6,  sees.  75,  76 ;  ch.  7,  sees.  79,  84,  93;  ch. 
8.  sees.  101. 102  :  B.  3,  ch.  2,  sec.  15 ;  ch.  7,  sec.  132;  ch. 
10.  sees.  179, 180, 181 ;  B.  4,  ch.  4,  sees.  43,  52 ;  Story, 
Couti.  L.,  518,  2d  ed.;  ch.  2,  sees.  17-22,  p.  19;  Locke, 
Civ.  Gov.  B.  2,  ch.  2,  sec.  9 ;  ch.  19.  sec.  239 ;  1  Ward, 
Law  Nat.,  294, 564 ;  1  Bl.  Com.,  267 ;  15  East,  81,  90  ;  1 
Edw.  Adm.  App.,  D ;  3  Camp.,  66, 67 ;  Grot.  B.  1,  ch. 
3,  sees.  1,  « :  B.  2,  ch.  26,  sec.  3,  n.  2,  3 ;  B.  3,  ch.  2,  sec. 
2,  n.  3 ;  ch.  4.  sec.  8,  n.  2;  Ruth.,  B.  1,  ch.  17,  sec.  6;  B. 
2,  ch.  9,  sees.  6,  9,  10,  12,  18,  20 ;  1  Hal.  P.  C.,  162,  163, 
1«4, 565 ;  3  Bl.  Com..  4,  267 ;  1  Burl.,  pt.  2,  ch.  11.  sees. 
10, 18 :  pt,  4,  ch.  3,  sees.  18,  19  ;  3  Rob.  Adm.,  162 ;  7 
Co..  11,  12;  1  Kent,  Com.,  4th  ed.,  119,  120;  5  Rob. 
Adm.,  20,  21,  332 ;  Bynk.  Quest.  Jur.  Pub.,  B.  1,  ch.  8; 
7Cr.,  116,  136;  Moll.  De  J.  M.,  B.  1.  ch.  1,  sec.  16; 
Mart.  Law  Nat.,  B.  8,  ch.  6,  sec.  6,  n.:  1  Russ.  Cr.,  544; 
Puff.,  B.  2,  ch.  5,  sec.  7 :  B.  3,  ch.  1,  sec.  5 ;  B.  8,  ch.  1, 
sec.  6,  7 ;  9  Wheat.,  362,  371,  372 ;  4  Marsh.  Life  of 
Wash.,  366,  1st  ed.;  1  Knapp,  316;  Dyer,  145.  a;  1 
Curw.  Hawk.,  ch.  2,  sec.  6,  p.  9 :  Stat.  R.,  2,  ch.  2 ;  2 
Pick.  St.  at  L..  310 ;  3  Inst.,  48 ;  Fost.,  255,  265,  273 ;  4 
Bl.  Com.,  68. 

A  LEXANDER  McLEOD  was  indicted  at  the 
-Q.  Niagara  General  Sessions,  in  Feb.,  1841, 
and  charged  with  the  murder  of  one  Amos 
Durfee,  Dec.  30,  1837.  He  was  arrested,  ar- 
raigned and  pleaded  not  guilty,  and  then  com 
milled  to  the  jail  of  the  County  of  Niagara,  to 
remain  in  custody  for  trial.  A.  writ  of  habeas 
corpus  was  subsequently  sued  out,  upon  which 
he  was  brought  before  this  court  at  the  last 
May  Term,  The  indictment  was  also  removed 
into  this  court  by  certiorari.  On  the  hearing, 
the  counsel  for  the  accused  moved  that  he  be 
discharged  from  custody,  either  by  the  entry 
of  a  noue  prosequi,  or  upon  his  own  recogni- 
zance, or  by  ap  absolute  discharge;  and  in  sup 
port  of  the  motion,  read  an  affidavit  made  by 
484*]  him  *May  6,  1841,  in  these  words: 

"  Alexander  McLeod,  the  defendant  in  this 
cause,  being  duly  sworn,  doth  depose  and  say, 
that  he  has  read  the  return  of  the  sheriff  of  the 
County  of  Niagara,  to  the  writ  of  habeas  cor 
pus,  on  which  this  deponent  has  been  brought 
into  this  honorable  court,  and  in  relation  to 
that  return,  and  the  facts  therein  contained, 
this  deponent  says: 

That  in  the  month  of  Dec.,  1837,  and  de 
ponent  believes  about  the  middle  of  that 
month,  a  body  of  men,  in  number,  as  deponent 
believes,  about  200  or  800.  proceeded  from  the 
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State  of  N.  Y.  and  took  forcible  and  hostile 
possession  of  Navy  Island  in  the  Niagara  Riv- 
jr.  and  lying  within  the  Province  of  Upper 
Canada,  and  there  organized  and  defended 
themselves  in  a  warlike  manner  against  the 
lawfully  constituted  authorities  of  the  said 
Province,  and  against  the  dominion  of  Her 
Majesty,  the  Queen  of  Great  Britain,  and  made 
war  by  the  discharge  of  cannon,  and  in  other 
ways,  upon  Her  Majesty's  subjects  at  Chippe- 
wa,  in  said  Province. 

That  the  said  occupants  of  Navy  Island,  as 
deponent  is  informed,  and  believes  to  be  true, 
were,  to  a  considerable  extent,  composed  of 
citizens  of  the  U.  8..  and  were  commanded  by 
one  Rensselaer  Van  Rensselaer.  one  of  such 
citizens. 

That,  as  deponent  is  informed  and  believes 
to  be  true,  the  said  invaders  were  supported 
with  provisions  and  arms,  and  whatever  else 
they  had  for  the  purpose  of  the  said  invasion, 
chiefly,  and  deponent  believes  exclusively, 
from  the  U.  S.,  and  by  citizens  and  residents 
thereof. 

That  the  object  of  this  invasion  of  Her  Maj- 
esty's territory,  as  the  same  was  then  pro- 
claimed, was  to  make  a  revolution  in  the  said 
Province,  to  cause  the  same  to  be  separated 
from  the  Government  of  Great  Britain,  and  to 
erect  it  into  a  new  and  independent  nation  by 
force. 

That  in  order  to  repel  the  said  invasion,  and 
to  prevent  the  said  dismemberment  of  the 
British  dominions,  an  army  of  about  2,500 
strong,  was  assembled  at  Chippewa,  by  the 
authority  and  under  the  direction  of  the"  pro- 
vincial government,  as  soon  after  the  said  in- 
vasion as  was  practicable. 

That  between  this  array  and  the  occupants 
of  Navy  Island,  a  frequent  and  sometimes  a 
heavy  cannonade  was  kept  up. 

*That  owing  to  the  support  which  [*485 
the  invaders  received  from  citizens  and  resi- 
dents of  the  U.  S.,  the  efforts  on  the  part  of  the 
provincial  authorities  to  dislodge  them  were 
for  a  long  time  fruitless,  they  having  retained 
the  possession  of  the  island  until  about  Jan. 
16,  1838. 

That  Dec.  29,  1837,  the  steamboat  Caroline, 
proceeded  from  Black  Rock  or  Buffalo,  and 
having,  as  was  alleged  and  believed,  landed  a 
quantity  of  military  stores  on  Navy  Island, 
commenced  plying  between  the  said  island 
and  Schlosser,  in  the  State  of  N.  Y.,  trans- 
porting, as  deponent  has  been  informed  and 
believes  to  be  true,  to  the  said  island,  men  and 
provisions  and  implements  of  war,  for  the 
support,  aid  and  comfort  of  those  who  were 
there  engaged  in  hostilities  against  the  Gov- 
ernment of  Great  Britain. 

That  in  the  afternoon  of  that  day,  the  said 
boat  made  two  or  three  trips  between  the  places 
last  aforesaid. 

That,  as  deponent  has  been  informed  and  be- 
lieves to  be  true,  the  evening  following,  an  ex- 
pedition of  several  small  boats  and  63  armed 
men  was  fitted  out  at  Chippewa,  by  the  direc- 
tion of  Colonel  Allen  McNab  (who  was  law- 
fully in  command  of  Her  Majesty's  forces  at  the 
last  named  place,  and  vested  with  full  author- 
ity to  do  so),  and  commanded  to  take  the 
said  steamboat  by  force,  wherever  found,  and 
to  bring  her  in  or  destroy  her. 
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That,  as  deponent  has  been  informed  and 
Relieves  to  be  true,  the  persons  who  composed 
the  said  expedition,  and  who  were  all  subjects 
•of  Her  Majesty,  the  Queen  of  Great  Britain, 
embarked  in  the  said  boats  and  started  off  in 
search  of  The  Caroline  and  found  her  fastened 
to  the  dock  at  Schlosser,  and  there  made  a  hos 
tile  attack  upon  her  by  the  use  of  swords  and 
fire  arms,  and  having  expelled  those  who  oc- 
cupied her,  destroyed  her. 

That,  as  deponent  has  been  informed  and 
believes  to  be  true,  the  said  attack  was  made 
between  12  and  1  o'clock  of  the  morning  of 
Dec.  30. 

That,  as  deponent  has  been  informed  and  be- 
lieves to  be  true,  while  the  persons  who  com- 
posed the  said  expedition  against  The  Caroline 
were  engaged  therein  and  acting  under  the 
orders  they  had  so  as  aforesaid  received  from 
486*]  their  superior  *and  commanding  offl- 
•cer,  one  Amos  Durfee,  a  man  then  employed 
on  the  said  steamboat,  was  killed,  by  being 
shot  through  the  head  with  a  pistol  or  musket 
ball. 

That  the  said  Durfee,  as  deponent  has  been 
informed  and  believes  to  be  true,  was  slain,  if 
slain  at  all,  by  some  one  of  the  persons  en- 
gaged in  that  expedition,  and  while  engaged  in 
accomplishing  the  objects  thereof,  and  not  by 
any  other  person,  or  in  any  other  manner,  or 
at  any  other  time. 

That  this  deponent  is  indicted  in  this  cause 
for  the  crime  of  murder,  in  killing  the  said 
Durfee,  on  the  occasion  aforesaid,  and  for  be- 
ing an  accessory  before  the  fact  of  such  kill- 
ing, with  various  individuals,  but  not  for  hav- 
ing any  agency  in  the  death  of  the  said  Durfee 
at  any  other  time  or  manner  than  as  being  one 
•of  the  persons  who  composed  and  accompanied 
that  expedition. 

That,  as  deponent  has  been  informed  and  be- 
lieves to  be  true,  the  act  of  destroying  the  said 
steamboat  Caroline,  together  with  the  manner 
in  which  the  same  was  done,  and  the  conduct 
of  the  persons  engaged  in  it,  including  the  kill- 

1. — Mr.  Fox  to  Mr.  Forsyth. 

Washington,  January  4, 1838. 

SIR  :  I  have  the  honor  to  enclose  to  you  an  offi- 
•cial  despatch,  dated  the  23d  ultimo,  which  I  have 
received  from  Sir  Francis  Head,  Lieutenant-Gov- 
ernor of  Upper  Canada. 

It  appears  from  the  statement  contained  in  this 
despatch— and  I  lament  to  say  that  the  same  facts 
are  fully  and  notoriously  confirmed  by  information 
which  has  reached  me  through  various  other  chan- 
nels—that a  part  of  the  British  territory  of  Upper 
Canada  is,  at  this  moment,  actually  invaded,  the 
peace  and  safety  of  the  inhabitants  disturbed,  and 
the  existence  of  the  Provincial  Government  threat- 
ened by  a  formidable  body  of  armed  men,  proceed- 
ing from  the  United  States,  furnished  with  artillery 
.  and  ammunition,  and  fully  equipped  for  war.  These 
piratical  invaders,  who  are  now  established  at  a 
point  called  "Navy  Island,"  on  the  Canadian  side  of 
the  River  Niagara,  consist,  in  part,  of  outlaws  who 
have  fled  from  Upper  Canada,  after  the  suppression 
•of  the  late  partial  insurrection;  in  part  also  of 
American  citizens,  and  of  men  of  other  nations, 
who  had  been  recruited  for  the  present  felonious 
attempt  within  the  confines  of  the  United  States. 
"They  are  commanded  by  a  native  American,  of  the 
name  of  Van  Rensselaer ;  they  continue  openly  and 
publicly  to  procure  from  a  number  of  American 
towns  near  to  the  Canadian  frontier,  provisions, 
arms,  ammunition,  and  all  other  things  necessary 
to  sustain  their  criminal  enterprise.  Their  strength 
and  numbers,  and  means  of  violence,  are  daily  in- 
creasing, by  recruits  and  contributions  raised  with- 
in the  United  States,  in  defiance  of  the  known  laws 
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ing  of  the  said  Durfee,  have  since  been  ap- 
proved and  adopted  by  the  National  Govern- 
ment of  Great  Britain,  as  a  necessary  act  of 
self-defense  on  the  part  of  the  authorities  of 
the  Province  of  Upper  Canada;  and, 

That,  as  this  deponent  has  been  informed 
and  believes  to  be  true,  the  Federal  Govern- 
ment of  the  U.  S.,  immediately  after  the  de- 
struction of  The  Caroline,  opened  a  corre- 
spondence with  the  Government  of  Great  Brit- 
ain, in  relation  thereto,  and  demanded  repara- 
tion therefor,  and  that  the  said  correspondence 
has  not  yet  been  brought  to  a  close. 

And  in  confirmation  of  the  foregoing  state- 
ments, the  deponent  craves  leave  to  refer  to 
the  published  correspondence  between  the  Gov- 
ernments of  Great  Britain  and  the  U.S. — to  the 
communications  of  the  President  of  the  U.  S. 
to  Congress  and  the  accompanying  documents, 
and  to  the  annexed  authenticated  extract  of  a 
letter  from  Mr.  Fox,  Her  Britannic  Majesty's 
Minister  to  the  Secretary  of  State  of  the  U.  S., 
together  with  the  authenticated  copy  of  the 
credentials  of  Mr.  Fox  to  this  Government,  also 
hereunto  annexed;  and  he  prays  that  they  may 
be  taken  as  part  of  this  *his  answer  to  [*487 
the  alleged  cause  of  his  detention  and  impris- 
onment, and  as  together  furnishing  the  grounds 
of  his  claim  to  be  discharged  therefrom. 

And  this  deponent  further  says,  that  he  was 
not  one  of  the  persons  engaged  in  the  said  ex- 
pedition against  The  Caroline,  nor  did  he  ac- 
company the  same,  or  take  any  part  in  it,  nor 
in  the  killing  of  the  said  Amos  Durfee;  nor 
has  he  ever  so  stated  either  in  form  or  sub- 
stance to  any  person  whatever." 

The  counsel  for  the  accused  stated  that  the 
last  paragraph  of  the  affidavit  was  not  intend- 
ed to  have  any  bearing  on  the  questions  now 
intended  to  be  presented.  They  then  read 
various  public  documents  showing  the  corre- 
spondence which  had  taken  place  between  the 
American  and  British  Governments  on  the  sub- 
ject of  the  destruction  of  the  steamboat  Caro- 
line, and  the  prosecution  of  the  accused.1 

of  the  Republic:  in  defiance,  also,  of  the  recorded 
wishes  and  feelings  of  all  respectable  classes  of  the 
American  people,  and  to  the  scandal  of  public  or- 
der and  good  neighborhood  between  peaceful  na- 
tions. 

I  well  know  that  the  President  and  the  Govern- 
ment of  the  United  States  do,  equally  with  myself, 
deplore  and  condemn  these  strange  and  unlawful 
proceedings,  which  threaten  no  less  a  calamity 
than  the  waging  of  an  unprovoked  war,  by  a  por- 
tion of  the  American  people,  against  a  neighboring 
portion  of  Her  Majesty's  subjects,  at  a  time  when 
the  two  people  in  general,  and  their  governments, 
are  not  only  united  in  peace,  but  are  studying  to 
enlarge  the  sphere  of  a  nappy  and  beneficial  inter- 
course, and  to  strengthen  the  bonds  of  national  af- 
fection and  friendship.  I  feel,  therefore,  that  I  am 
doing  no  unfriendly  act  in  pointing  out  to  the  Gov- 
ernment of  the  United  States  the  facts  which  have 
been  brought  officially  to  my  knowledge,  showing 
how  the  laws  of  the  Republic  are  transgressed,  and 
the  wishes  of  its  best  citizens  defied,  to  the  detri- 
ment of  a  friendly  and  kindred  people ;  and  I  sol- 
emnly appeal  to  the  supreme  government  of  the  Re- 
public promptly  to  interpose  its  sovereign  author- 
ity for  arresting  these  disorders,  before  they  shall 
have  produced  a  train  of  disasters  and  of  national 
resentments  which  it  is  equally  the  devout  wish  of 
both  governments  to  avert. 

I  have  the  honor  to  be,  sir,  with  high  respect  and 
consideration,  your  most  obedient  and  humble 
servant.  H.  S.  FOX, 

Hon.  JOHN  FOBSTTH,  etc. 

[It  is  not  deemed  important  to  add  here  the  offi- 
cial despatch  of  Sir  Francis  Head.  1 
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488*1  *Tbe  counsel  submitted  in  writing 
the  following  points,  which  they  said  they 
should  insist  on  in  support  of  their  application 
that  the  accused  be  discharged,  and  permitted 
to  go  at  large: 

First.  The  attack  on  and  destruction  of  The 
Caroline  was  an  act  of  public  force,  done  by 
the  command  of  the  British  Government,  and 
all  the  defendant  did  in  it,  if  anything,  he  did 
by  command  of  his  superior  officer,  and  in 
obedience  to  his  own  government.  For  acts 
done  under  such  authority  he  is  not  responsi- 
ble, personally  and  individually,  in  any  court 
of  law  whatever. 

Second.  The  Supreme  Court  has  jurisdic 

Mr.  Forsyth  to  Mr.  Fox. 
DEPARTMENT  OF  STATE. 

Washington,  January  5. 1838. 

SIR  :  I  have  had  the  honor  to  receive  your  com- 
munication of  the  4th  instant,  with  the  official  des- 
patch of  the  23d  ultimo,  from  the  Lieutenant-Gov- 
ernor  of  Upper  Canada.  The  President,  to  whom 
they  were  immediately  submitted,  has  directed  me 
to  reply  that  he  perceives,  with  great  satisfaction, 
that  you  are  duly  sensible,  not  only  of  the  wishes 
and  feelings  of  this  Government  in  relation  to  the 
unfortunate  state  of  things  on  the  frontiers  of  the 
United  States,  but  of  the  general  disposition  of  the 
people  and  authorities  of  this  country  to  cultivate 
and  extend  that  beneficial  intercourse  with  Great 
Britain  so  well  adapted  to  strengthen  the  existing 
bonds  of  national  affection  and  friendship  between 
the  two  nations. 

You  have  already  seen,  in  the  public  journals,  the 
efforts  that  have  been  made,  and  are  now  making, 
both  by  the  general  and  state  governments,  to  pre- 
vent any  of  our  misguided  citizens  from  interfering 
in  the  disturbances  of  the  neighboring  territory  of 
the  Canadas.  I  have  had  the  honor,  also,  to  make 
you  acquainted  with  other  measures  which  are  in 
progress  to  the  same  effect,  founded  upon  the  in- 
formation received  from  the  officers  of  the  United 
States  who  were  sent  to  the  frontiers  to  prevent 
violations  of  our  laws :  and  I  now  repeat  to  you, 
formally,  for  the  satisfaction  of  your  Government, 
and  to  relieve  the  anxieties  of  the  authorities  of 
Upper  Canada,  that  all  the  constitutional  power 
vested  in  the  Executive  will  be  exerted  to  maintain 
the  supremacy  of  those  laws,  which  were  passed  to 
fulfill  the  obligations  of  the  United  States  to  all 
friendly  nations,  who  may  be  unfortunately  en- 
gaged in  foreign  or  domestic  war. 

Assurances  to  that  effect  to  the  authorities  of  Up- 
per Canada  may  be  given  in  the  strongest  terms ; 
and  the  President  does  uot  doubt  that  this  object,  so 
desirable  in  the  present  crisis  to  both  governments, 
will  be  accomplished,  if  insurmountable  obstacles 
are  not  thrown  in  the  way  by  the  rashness  of  per- 
sons within  the  dominions  of  Her  Britannic  Majes- 
ty, who.  In  their  resentment  or  apprehensions,  may 
think  themselves  authorized  to  make  aggressions 
upon  the  United  States  for  injuries  committed  by 
individuals  who  are  violators  of  our  laws,  and  who 
escape  prosecution  and  punishment  under  a  tem- 
porary excitement  produced  by  the  events  on  the 
frontier :  and  by  the  menaces  directed  against  our 
own  people  by  some  of  Her  Majesty's  Imprudent 
subjects. 

With  great  respect  and  consideration,  I  have  the 
honor  to  be  your  obedient  servant, 

JOHN  FORSYTH. 

H.  8.  Fox,  Esq.,  etc. 

Air.  Forsyth  to  Mr.  Fox. 

DEPARTMENT  OF  STATE. 

Washington,  January  5, 1838. 
SIB:  By  the  direction  of  the  President  of  the 
United  States,  I  have  the  honor  to  communicate  to 
you  a  copy  of  the  evidence  furnished  to  this  De- 
partment, of  an  extraordinary  outrage  committed 
from  Her  Britannic  Majesty  s  province  of  Upper 
Canada,  on  the  persons  and  property  of  citizens  of 
the  United  States,  within  the  jurisdiction  of  the 
State  of  New  York.  The  destruction  of  the  proper- 
ty and  the  assassination  of  citizens  of  the  United 
States,  on  the  soil  of  New  York.at  the  moment  when, 
as  is  well  known  to  you,  the  President  was  anxious- 
ly endeavoring  to  allay  the  excitement,  and  earn- 
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tion  to  try  the  offense  charged  in  the  indict- 
ment, and  may  order  it  to  be  tried  at  bar.  It 
has  jurisdiction,  therefore,  to  give  advice  and 
grant  leave  to  the  district  attorney  to  order  a 
nolle  prosequi  upon  the  indictment.  2  R.  8., 
380,  sec.  1;  2  R.  S..  609,  sec.  64;  8  R.  8.,  845, 
Revisers'  Notet. 

*Third.  The  right  to  enter  such  nolle  [*48» 
prosequi,  previous  to  the  enactment  of  the  Re- 
vised Statutes,  was  alone  vested  in  the  district 
attorney  or  Atty-Gen.  It  was  then  and  now 
the  exercise  of  the  executive  power  of  govern- 
ment, influenced  by  considerations  of  sound 
policy  and  wise  expediency.  The  same  reasons 
which  would  induce  the  law  officer  of  thegov- 

estly  seeking  to  prevent  any  unfortunate  occur- 
rence on  the  frontier  of  Canada,  have  produced 
upon  his  mind  the  most  painful  emotions  of  sur- 
prise and  regret.  It  will  necessarily  form  the  sub- 
ject of  a  demand  for  redress  upon  Her  Majesty's 
Government.  This  communication  is  made  to  you 
under  the  expectation  that,  through  your  instru- 
mentality, an  early  explanation  may  be  obtained 
from  the  authorities  of  Upper  Canada  of  all  the  cir- 
cumstances of  the  transaction,  and  that,  by  your 
advice  to  those  authorities  such  decisive  precau- 
tions may  be  used  as  will  render  the  perpetration 
of  similar  acts  hereafter  impossible.  Not  doubting 
the  disposition  of  the  Government  of  Upper  Canada 
to  do  its  duty  in  punishing  the  aggressors,  and  pre- 
venting future  outrage,  the  President,  nevertheless, 
has  deemed  it  necessary  to  order  a  sufficient  force 
on  the  frontier  to  repel  any  attempt  of  a  like  char- 
acter ;  and  to  make  known  to  you  that,  if  it  should 
occur,  he  cannot  be  answerable  for  the  effects  of 
the  indignation  of  the  neighboring  people  of  the 
United  States. 

I  avail  myself  of  this  occasion,  etc. 

JOHN  FORSYTH. 

HENRY  S.  Fox.  Esq.,  etc. 

Mr.  Forsyth  to  Mr.  Fox. 
DEPARTMENT  OF  STATE, 
•      Washington,  January  19, 1838. 

SIR  :  With  reference  to  my  note  of  the 5th  instant, 
communicating  to  you  evidence  of  an  extraordinary 
outrage  committed  from  Her  Britannic  Majesty's 
Province  of  Upper  Canada,  on  the  persons  and  prop- 
erty of  certain  citizens  of  the  United  States,  at 
Schlosser.within  the  jurisdiction  of  the  State  of  New 
York,  on  the  night  of  the  29th  ultimo.  I  have  now  the 
honor  to  transmit  to  you  the  copy  of  a  letter  recent- 
ly received  from  the  Attorney  of  the  United  States 
for  the  Northern  District  of  New  York,  dated  the  8th 
of  the  current  month,  with  transcripts  of  sundry 
depositions  which  accompanied  it,  containing  addi- 
tional information  in  regard  to  that  most  disastrous 
occurrence.  A  letter  from  Mr.  George  W.  Pratt,  of 
the  10th  of  January,  with  inclosures  relating  to  the 
same  subject,  is  also  sent. 

I  avail  myself  of  this  occasion  to  renew  to  you 
the  assurance  of  my  distinguished  consideration. 
JOHN  FORSYTH. 

HENRY  8.  Fox,  Esq.,  etc. 

Mr.  Fox  to  Mr.  Forsyth. 

Washington,  February  6,  1838. 

SIR  :  With  reference  to  the  letters  which,  by  di- 
rection of  the  President,  you  addressed  to  me  on  the 
5th  and  19th  ultimo,  respecting  the  capture  and  de- 
struction of  the  steamboat  "  Caroline,"  by  a  Cana- 
dian force,  on  the  American  side  of  the  Niagara 
River,  within  the  Jurisdiction  of  the  State  of  New 
York,  I  have  now  the  honor  to  communicate  to  you 
the  copy  of  a  letter  upon  that  subject  which  I  have 
received  from  Sir  Francis  Head,  Lieutenant-Gov- 
ernor  of  the  Province  of  Upper  Canada,  with  divers 
reports  and  depositions  annexed. 

The  piratical  character  of  the  steamboat  "  Caro- 
line," and  the  necessity  of  self-defense  and  self-pres- 
ervation, under  which  Her  Majesty's  subjects  acted 
in  destroying  that  vessel, would  seem  to  be  sufficient- 
ly established. 

At  the  time  when  the  event  happened,  the  ordi- 
nary laws  of  the  United  States  were  not  enforced 
within  the  frontier  district  of  the  State  of  New  York. 
The  authority  of  the  law  was  overborne,  publicly, 
by  piratical  violence.  Through  such  violence,  Her 
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ernment  to  interpose  and  prevent  a  trial,  ought 
to  and  will  induce  the  court  to  advise  and  al- 
low the  same  thing  to  be  done. 
49O*]  *Fourth.  Redress  for  this  forcible 
and  hostile  invasion  of  the  territory  of  the 
United  States,  the  destruction  of  property,  and 
the  killing  of  our  citizens,  was  at  an  early  day 
demanded  of  the  British  Government,  by  the 
Government  of  the  U.  S.,  and  the  whole  mat- 
ter is  still  in  the  course  of  treaty,  with  a  view 
to  a  full  and  just  settlement.  The  State  of  N. 
Y.,  therefore,  cannot  discreetly  or  lawfully  in- 
terpose its  jurisdiction,  and  take  cognizance  of 
491*]  any  portion  of  *this  public  offense 
against  the  entire  American  nation.  It  is  the 

Majesty's  subjects  in  Upper  Canada  had  already  se- 
verely suffered ;  and  they  were  threatened  with  still 
further  injury  and  outrage.  This  extraordinary 
state  of  thing's  appears,  naturally  and  necessarily.to 
have  impelled  them  to  consult  their  own  security, by 
pursuing  and  destroying  the  vessel  of  their  piratical 
enemy,  wheresoever  they  might  find  her. 

I  avail  myself  of  this  occasion  to  renew  to  you  the 
assurance  of  my  high  respect  and  consideration. 

Hon.  JOHN  FORSYTE,  etc.  H.  S.  FOX. 

Mr.  Fox  to  Mr.  Forsyth. 

Washington,  February  16, 1838. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt 
of  your  letter  of  the  13th  instant,  relating  to  the 
question  of  the  capture  and  destruction  of  the  pi- 
ratical steamboat  Caroline. 

Although  I  cannot  acquiesce  in  the  view  which 
the  United  States  Government  are  disposed  to  take 
of  the  facts  connected  with  that  transaction,  yet,  as 
this  legation  is  not  the  final  authority  competent  to 
decide  the  question  on  the  part  of  Great  Britain,  and 
as  you  inform  me  that  a  representation  will  in  due 
time  be  addressed  to  Her  Majesty's  Government  in 
England,  I  consider  it  most  consistent  with  my  duty 
to  avoid  entering  at  present  into  any  controversy 
upon  the  subject.  It  will  remain  for  Her  Majesty's 
Government  at  home,  when  the  whole  evidence  of 
the  case  shall  have  been  produced,  to  form  such  de- 
liberate resolution  thereupon  as  reason,  honor  and 
justice  shall  dictate.  I  avail  myself  of  this  occasion 
to  renew  to  you  the  assurance  of  my  high  respect 
and  consideration. 

The  Hon.  JOHN  FOBSYTH,  etc.  H.  S.  FOX. 

Mr.  Stevenson  to  Mr.  Forsyth. 

LEGATION  OF  UNITED  STATES, 

London.  May  24, 1838. 

SIR  :  I  have  now  the  honor  of  transmitting  to  you 
a  copy  of  my  note  to  Lord  Palmerston.in  relation  to 
the  late  outrage  committed  by  the  British  troops,  at 
Schlosser,  upon  the  rights  and  sovereignty  of  the 
United  States. 

Upon  a  careful  examination  of  the  evidence  and 
circumstances  under  which  this  proceeding  took 
place,  I  found  it  to  be  one  of  such  signal  atrocity, 
that  I  felt  it  my  duty  to  present  it  in  that  light  to  Her 
Majesty's  Government,  and  make  my  note  as  strong 
as  I  could  well  do,  to  be  respectful. 


Mr.  Stevenson  to  Lord  Palmer ston. 

23  Portland  Place,  May  22, 1838. 

The  undersigned,  Envoy  Extraordinary  and  Min- 
ister Plenipotentiary  from  the  United  States,  has  the 
honor  to  acquaint  Lord  Viscount  Palmerston,  Her 
Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs,  that,  in  obedience  to  instructions  from  his 
Governmeat,  it  has  been  made  his  duty  to  bring  to 
the  view  of  Her  Majesty's  Government  the  accom- 
panying documents,  detailing  the  particulars  and 
proofs  of  a  signal  and  extraordinary  outrage  com- 
mitted by  British  troops,  from  the  Province  of 
Upper  Canada,  upon  the  persons  and  property  of 
citizens  of  the  United  States,  within  its  limits  and 
jurisdiction,  and  which,  in  the  view  of  the  President 
of  the  United  States,  form  the  subject  of  a  demand 
for  redress  upon  Her  Majesty's  Government. 

In  communicating  this  evidence  to  Your  Lord- 
ship, the  undersigned  deems  it  proper  to  accompany 
it  with  an  explanation  of  the  manner  in  which  it  has 
been  obtained,  and  the  delay  which  has  taken  place 
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exercise  of  an  authority  by  the  State,  repug- 
nant to  the  Constitution  and  laws  of  theTJ.  S., 
and  brings  the  two  jurisdictions  in  collision  and 
conflict.  Its  tendency  is  to  thwart  the  constitu- 
tional exercise  of  the  treaty-making  power  of 
the  U.  S.,  and  thus  involve  the  two  countries 
in  war. 

Fifth.  By  the  Constitution  of  the  U.  S.,  the 
power  *  to  declare  war,  conclude  peace,  [*492 
and  generally  to  superintend  the  foreign  rela- 
tions of  the  country,  belongs  to  Congress  or 
the  General  Government.  The  act  in  which 
McLeod  is  alleged  to  have  participated,  being 
an  exercise  of  the  public  force  of  Great  Britain, 
and  of  a  hostile  character,  becomes  the  sub- 
in  not  presenting  the  subject  at  an  earlier  period  to 
the  consideration  of  Her  Majesty's  Government. 

By  an  examination  of  these  papers,  it  will  be  seen 
that,  as  soon  as  information  of  the  proceeding  was 
communicated  to  the  Executive  of  the  United 
States,  an  official  note,  by  the  direction  of  the  Presi- 
dent, was  addressed  by  the  Secretary  of  State  to  Her 
Majesty's  Minister,  Mr.  Fox,  communicating  copies 
of  the  statements  which  had  been  received,  and  ask- 
ing an  immediate  explanation  of  the  circumstances 
under  which  the  aggression  had  taken  place.  Mr. 
Forsyth's  letter  bears  date  on  the  5th  of  January 
last,  and  the  papers  transmitted  to  Mr.  Fox  consist- 
ed of  a  letter  from  the  District  Attorney  of  the 
United  States,  and  the  affidavits  of  the  captain  and 
nine  others  who  were  on  board  the  steamboat  at  the 
time  of  her  seizure  and  destruction  in  the  Port  of 
Schlosser.  Copies  of  these  will  be  found  among  the 
papers  now  transmitted  to  Lord  Palmerston. 

These  statements  would  have  justified  an  immedi- 
ate appeal  to  Her  Majesty's  Government  for  suitable 
reparation ;  but  the  President  deemed  it  expedient, 
preparatory  to  any  demand  being  made,  to  have  the 
subject  thoroughly  investigated,  and  the  facts  as- 
certained. It  was,  moreover,  anticipated  that  the 
conduct  of  the  individuals  concerned  in  this  alleged 
outrage  would,  under  the  spontaneous  act  of  their 
own  Government,  have  undergone  that  official  in- 
vestigation which  such  a  proceeding  would  so  justly 
seem  to  call  for. 

Orders  were  given  to  the  law  officers  of  the  Gov- 
ernment to  take  immediate  steps  for  the  purpose  of 
collecting  the  witnesses,  and  obtaining  the  fullest 
information  of  all  the  circumstances  connected  with 
the  transaction. 

This  was  accordingly  done,  and  the  body  of  evi- 
dence, which  the  undersigned  has  now  the  honor  of 
communicating,  was  the  result. 

Lord  Palmerston  will  then  perceive  that  the  delay 
which  has  taken  place,  in  not  presenting  the  subject 
sooner  to  the  notice  of  his  Government,has  proceed- 
ed from  no  want  of  a  just  sensibility  to  the  proceed- 
ing, or  any  doubt  of  its  being  a  proper  subject  for 
redress,  but  from  a  desire  on  the  part  of  the  Presi- 
dent to  accompany  the  demand  with  irrefragable 
proofs  as  to  the  nature  and  extent  of  the  outrage 
committed. 

This  evidence  having  been  obtained  and  transmit- 
ted to  the  President,  he  has,  after  full  consideration, 
and  under  a  deep  sense  of  what  was  due  as  well  to 
the  Government  of  the  United  States  as  that  of  Her 
Majesty,  deemed  the  proceeding  a  fit  one  for  the  de- 
mand of  reparation. 

With  this  demand  the  undersigned  has  been 
charged,  and  he  feels  that  he  shall  best  fulfill  the 
wishes  of  his  Government,  and  manifest  the  justice 
of  the  appeal  which  he  has  been  instructed  to  make, 
by  confining  himself  to  a  brief  recapitulation  of  the 
facts  established  by  the  documents  which  he  has 
the  honor  of  transmitting  to  Lord  Palraerston,  and 
the  principles  which  govern  them. 

The  following  are  the  prominent  and  important 
facts : 

On  the  morning  of  the  29th  of  December  last,  a 
steamboat  called  "The  Caroline,"  of  Buffalo,  in  the 
State  of  New  York,  left  that  port  for  Schlosser,  an- 
other port  of  that  State,  upon  the  east  side  of  the 
Niagara  River. 

That  this  vessel  was  the  property  of  William  Wells, 
of  the  said  City  of  Buffalo,  and  was  commanded  by 
Captain  Oilman  Appleby,  both  of  whom  are  citizens 
of  the  United  States. 

That  she  was  cleared  with  a  view  of  running  be- 
tween the  said  ports  of  Buffalo  and  Schlosser,  and 
for  the  purpose  of  carrying  passengers  and  freight. 
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ject  of  reclamation,  reprisal  and  war,  on  the 
part  of  the  Government  of  the  United  States, as 
ft  shall  see  fit ;  or  it  may  demand  acknowledg 
493*]  ment,  reparation, or  indemnity  for  *the 
offense  and  injury, and  thereupon  acknowledge 
Itself  satisfied.  Any  interference  of  the  State 
authorities  will  be  and  is  incompatible  with  the 
exercise  of  these  high  powers. 

Sixth.  If  the  alleged  offense  were  cognizable 
by  the  courts  of  the  U.  S.,  the  trial  of  the  in- 
dividual would  be  wholly  incompatible  with 
the  friendly  negotiations  between  the  two  gov- 
ernments,and  alike  unworthy  of  the  honor  and 
dignity  of  both. 
494*]  *Seventh.  Had  the  attack  been  made 

That,  on  her  moving-  down  the  Niagara  River,  she 
came  to  at  Black  Rock  Dain,  and  whilst  in  port,  the 
captain  caused  the  American  ensign  to  be  run  up. 

That,  soon  after  leaving  Black  Rock  harbor,  sev- 
eral musket  shots  were  discharged  at  the  said  boat, 
from  the  Canada  shore,  but  without  doing  any  in- 
jury. 

That  her  course  down  the  river  was  continued 
without  further  molestation,  and  she  touched  at 
Navy  Island,  where  a  number  of  passengers  disem- 
barked, and  sundry  articles  of  freight  were  landed. 

That  from  this  place  she  was  run  over  to  Schlosser, 
where  she  arrived  about  three  o'clock  P.  M. 

That,  subsequently,  two  trips  only  were  made  by 
the  boat  to  Navy  Island ;  and  on  her  return  to 
Schlosser,  after  the  last  trip  that  day,  she  was  made 
fast  to  the  dock  at  that  place  with  a  chain  cable, 
about  six  o'clock  in  the  evening. 

That  the  officers  and  crew  of  The  Caroline  were  ten 
in  number,  and  that  in  the  course  of  the  evening  of 
that  day,  twenty-three  other  individuals  (citizens  of 
the  United  States),  came  on  board  the  boat,  and  re- 
quested that  they  might  be  permitted  to  remain 
there  during  the  night,  as  they  were  unable  to  pro- 
cure lodgings  at  the  only  tavern  or  inn  at  Schlosser; 
that  this  request  was  granted,  and  they  retired  to 
rest,  as  did  the  officers  and  crew  of  the  said  boat, 
with  the  exception  of  the  night  watch. 

That  about  midnight  an  alarm  was  given,  in  con- 
sequence of  the  approach  from  the  river  of  four  or 
five  boats  :  and  a  few  moments  after  The  Caroline 
was  boarded  by  a  number  of  armed  men  from  said 
boats,  who  immediately  commenced  an  indiscrimi- 
nate attack,  with  pistols,  swords  and  cutlasses,  upon 
the  unarmed  crew  and  inmates  of  said  vessel,  under 
the  cry  of  "give  no  quarter,"  several  of  whom  were 
slaughtered. 

That  the  steamboat  was  yielded  without  resistance, 
and  was  immediately  afterwards  set  on  flre  in  sev- 
eral places,  cut  loose  from  the  dock  attached  to  the 
main  land,  towed  into  the  current  of  the  river, 
abandoned,  and  ultimately  went  over  the  Niagara 
Falls. 

That  one  man,  Amos  Durf ee  (a  citizen  of  Buffalo), 
was  killed  and  left  dead  on  the  dock  at  Scblosser,and 
others,  who  escaped  with  life.most  severely  wound- 
ed and  disabled,  and  amongst  them  was  the  captain. 

That  several  individuals  who  were  on  board  the 
boat  are  still  missing,  and  there  is  strong  reason  for 
believing  that  they  were  either  murdered  or  found 
a  watery  grave  in  the  cataract  of  the  river. 

That  immediately  after  the  boat  was  set  on  flre 
and  cast  adrift  in  the  stream,  beacon  lights  were  dis- 
covered upon  the  Canada  shore  near  Chippewa ;  and 
when  sufficient  time  had  elapsed  to  enable  the  armed 
troops  to  reach  the  shore,  loud  and  vociferous  cheer- 
ing was  heard  at  that  point,  inducing  a  belief,  since 
confirmed  and  acknowledged,  that  the  outrage  was 
planned  and  consummated  by  a  portion  of  the  Brit- 
ish force  stationed  at  that  place. 

It  is  in  proof  that  there  was  no  fortification  of 
any  kind  at  Schlosser,  that  hostilities  were  not  com- 
menced on  the  American  side,  and  that  no  shot, 
from  cannon  or  firearms,  was  discharged  from  the 
American  shore,  on  the  morning  of  the  29th  of  De- 
cember, as  pretended  by  one  of  the  British  officers. 
It  further  appears  that  two  persons,  probably 
Luke  Walker  and  Sylvanus  Fearnes  VVrigley,  were 
taken  prisoners  and  carried  to  Queenstown.  and 
there  coerced  by  violence  and  threats  to  give  evi- 
dence and  unfold  the  plans  of  the  forces  on  Navy 
Island. 

That  the  value  of  the  steamboat  and  property  de- 
stroyed amounts  to  about  $5,000. 
These  are  the  important  facts  disclosed  by  the 


upon  a  post  or  an  arsenal  in  the  District  of  Co- 
lumbia, or  other  place  within  the  jurisdiction 
of  the  courts  of  the  U.  S.,  and  an  indictment 
had  been  found  in  such  court,  the  ground  of 
discharge  would  have  been  the  same  then  as 
now.  If,  then,  the  U.  S.  Court  ought  to  for- 
bear to  prosecute  individuals.so  ought  now  the 
State  of  N.  Y. 

Mr.  Alvin  C.  Bradley,  opened  the  argu- 
ment for  the  accused,  by  remarking  that  this 
prosecution  was  the  first  attempt  *ever  [*4$)*> 
made  to  hold  a  man  responsible  to  the  munic- 
ipal tribunals  of  another  country,  for  the  obe- 
dience rendered  by  him  to  the  authorities  of 
his  own  ;  and  observed,  that  if  it  should  be 

documents,  and  upon  which  the  application  for  rep- 
aration rests.  They  cannot  be  perused  without  ex- 
citing the  deepest  surprise  and  regret.  For  their 
proof,  we  are  not  forced  to  look  to  doubtful  evi- 
dence, or  to  witnesses  of  doubtful  credit.  The  whole 
character  of  the  evidence  now  submitted  to  Her 
Majesty's  Government  is  too  clear  and  striking  to 
leave  any  doubt  as  to  its  truth,  although  directly  at 
variance,  as  Lord  Palmerston  will  perceive, with  the 
statements  communicated  by  Mr.  Fox,  on  the  part 
of  Her  Majesty's  provincial  officers,  to  the  Secretary 
of  State ;  copies  of  which  will  be  found  with  the 
papers  transmitted. 

Indeed,  so  far  from  the  British  statements  repre- 
senting correctly  the  circumstances  under  which 
the  outrage  was  committed,  it  will  be  seen  that  they 
are,  in  every  essential  particular,  discredited  and 
disproved  by  the  most  unimpeachable  evidence. 

The  concurrent  testimony  of  so  many  witnesses 
of  respectability  and  standing  strip  the  proceeding 
of  every  pretext  alleged  in  its  justification,  and 
mark  it  as  one  of  the  most  offensive  and  unwarrant- 
able character. 

It  shows,  moreover,  that  so  far  from  the  outrage 
having  been  committed  under  extenuating  circum- 
stances of  sudden  conflict,  or  in  the  hurry  and  ex- 
citement of  impending  war,  it  was  perpetrated  after 
concert  and  preparation,  by  an  armed  and  superior 
force,  upon  unarmed  and  defenseless  men,  under 
cover  of  night,  and  circumstances  of  signal  atrocity. 
It  was  a  proceeding,  too,  the  more  unexpected  and 
reprehensible,  inasmuch  as  it  was  planned  and  exe- 
cuted at  a  moment  when  the  earnest  efforts  of  the 
Government  of  the  United  States  were  directed  to 
the  preservation  of  its  obligations  of  neutrality,  and 
whilst  both  the  General  and  State  Governments 
were  using  every  effort  in  their  power  to  restrain 
individuals  on  their  northern  frontier  from  unlaw- 
fully interfering  in  the  contest  between  Great  Brit- 
ain and  her  Colonies. 

Indeed,  at  the  very  moment  when  the  Lieutenant- 
Governor  of  Upper  Canada  was  declaring  to  the 
Provincial  Parliament  his  confidence  in  the  disposi- 
tion of  the  American  Government  to  prevent  its 
citizens  from  engaging  in  the  contest  that  was  then 
raging,  and  was  waiting  for  replies  from  the  Gov- 
ernor of  New  York  and  Her  Majesty's  minister  at 
Washington,  with  whom  he  had  communicated,  this 
outrage  was,  with  his  knowledge  and  approbation, 
planned  and  executed. 

Under  such  circumstances,  it  was  not  to  have  been 
expected  that  the  whole  proceeding  could  be  re- 
garded by  the  Government  of  the  United  States  in 
any  other  light  than  as  a  manifest  act  of  hostile  and 
daring  aggression  upon  its  rights  and  sovereignty, 
utterly  inconsistent  with  all  the  principles  of  na- 
tional law,  and  wholly  irreconcilable  with  the 
friendly  and  peaceful  relations  of  the  two  countries. 

Such  is  the  view  which  the  undersigned  has  been 
directed  to  present  to  Her  Majesty's  Government ; 
and  here  he  would  rest  the  appeal  with  which  he 
has  been  charged,  but  for  the  grounds  which  have 
been  relied  on  by  the  provincial  authorities  in  justi- 
fication of  the  proceedings,  and  which  were  com- 
municated by  Mr.  Fox  to  Mr.  Forsyth,  in  his  note  of 
the  6th  of  February  last. 

To  these  grounds  it  may  not  be  unimportant  that 
he  should  now  briefly  advert.  It  is  alleged  that  the 
character  of  this  vessel  was  piratical ;  that  she  was 
the  property  of  robbers  and  pirates,  and  employed 
in  their  service,  in  carrying  men,  arms,  ami  muni- 
tions of  war,  from  the  United  States  to  Canada:  and, 
consequently,  that  she  was  liable  to  seizure  and  de- 
struction, not  only  without  but  within  the  limits 
and  jurisdiction  of  the  United  States. 
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adopted  here,  and  infused  into  the  code  of  na- 
tions, no  sagacity  can  predict  the  evils  which 
will  result  to  the  whole  civilized  world.  He 
then  adverted  to  the  circumstances  of  the  case, 
and  to  the  reciprocal  obligations  existing  be- 
tween governments  and  their  citizens  or  sub- 
496*]  jects.  of  allegiance  and  *obedience  to 
the  orders  of  rightful  authority  on  the  one 
hand,  and  of  protection  on  the  other.  The  Car- 
oline was  destroyed  by  the  order  of  the  pro- 
vincial authorities, and  in  effecting  her  destruc- 
tion our  soil  was  invaded  by  a  friendly  power; 
neutral  rights  were  violated,  demanding  im- 
mediate and  exemplary  redress,  but  neutrality 
he  observed,  is  a  relation  between  nations  only, 

In  the  first  place,  it  is  denied  that  this  vessel,  un- 
der any  principle  of  the  law  or  practice  of  nations, 
-could  be  regarded  as  piratical,  or  those  on  board  of 
her  treated  as  pirates  and  robbers. 

And  here  it  becomes  necessary  to  ascertain  the 
character  and  nature  of  the  contest  between  Great 
Britain  and  her  Canadian  Colonies. 

The  following  principles  are  assumed  as  incontro- 
vertible : 

That  civil  wars  are  not  distinguishable  from  other 
•wars,  as  to  belligerent  and  neutral  rights;  that  they 
stand  upon  the  same  ground,  and  are  governed  by 
the  same  principles ;  that  whenever  a  portion  of  a 
state  seek  by  force  of  arms  to  overthrow  the  gov- 
ernment and  maintain  independence,  the  contest  be- 
comes one  de  facto  of  war.  That  in  such  contests  the 
principles  of  public  law  in  relation  to  belligerents 
must  govern,  and  all  the  rights  which  a  state  of  war 
gives  to  public  enemies  are  to  be  allowed  to  the  re- 
spective parties  engaged  in  them. 

Applying  these  principles  to  the  contest  between 
Great  Britain  and  her  Colonies,  it  must  be  regarded, 
as  far  as  other  nations  are  concerned,  as  a  civil  war, 
and  treated  accordingly.  Now,  it  may  be  admitted 
that  foreigners,  uniting  themselves  with  a  belliger- 
ent, become  the  enemy  of  the  party  to  whom  that 
belligerent  is  opposed ;  but  in  doing  so,  they  only 
subject  themselves  to  what  the  belligerent  may  law- 
fully be  subject,  and  are  entitled  to  all  the  rights  to 
which  the  belligerent  would  be  entitled.  If,  then, 
citizens  of  the  United  States,  by  associating  them- 
selves with  the  Canadian  insurgents,  became  identi- 
fied with  them  as  enemies  of  Great  Britain,  they 
could  only  be  regarded  as  such  whilst  in  arms,  and 
were  to  be  treated  in  like  manner.  By  interfering, 
they  made  themselves  parties  in  the  civil  war,  and 
Great  Britain  could  only  subject  them  to  the  same 
penalties  which  she  could  rightfully  enforce  against 
her  revolting  subjects,  with  whom,  quoad  hoc,  they 
had  become  allies. 

Voluntary  aid  and  succor,  therefore,  from  for- 
eigners, to  persons  conspiring  to  subvert  or  change 
their  government,  can  neither  be  regarded  as  piracy 
or  punished  as  criminal,  unless  the  offending  party 
be  taken  in  arms  against  the  government,  and  with- 
in its  jurisdiction. 

This  doctrine,  it  is  needless  to  remind  Lord  Pal- 
merston,  stands  upon  the  clearest  principles  of  nat- 
ural justice  and  national  law,  and  the  usage  of  all 
civilized  nations ;  and  Great  Britain  has  herself 
maintained  it,  and  her  annals  are  full  of  instruction 
on  the  subject. 

It  is  wholly  immaterial,  then,  what  the  contra- 
band character  and  employment  of  this  vessel  was. 
She  was  not  piratical,  nor  could  those  on  board  of 
her  be  punished  as  pirates  or  outlaws.  Piracy,  by 
the  public  law  can  only  consist  in  acts  which  are  of- 
fenses against  all  nations. 

But  if  it  were  not  so,  and  she  was  admitted  to  be 
piratical,  and  not  the  property  of  citizens  of  the 
United  States,  but  of  the  British  insurgents,  still 
there  is  nothing  gained  in  defense  of  this  proceed- 
ing, unless  it  can  also  be  shown  that  the  British  au- 
thorities had  the  right  to  seek  and  destroy  her,  by 
an  armed  force,  within  the  limits  and  jurisdiction  of 
a  sovereign  and  independent  State. 

Of  all  the  principles  of  public  law,  there  are  none 
more  sacred  than  those  which  secure  the  immunity 
of  neutral  territory  from  the  exercise  of  acts  of  hos- 
tility or  war,  by  a  foreign  power. 

The  law  of  nations,  therefore,  forbids  all  use  of 
neutral  territory  for  hostile  purposes.and  emphatic- 
ally declares  that  the  rights  of  war  shall  only  be  ex- 
ercised within  the  territory  of  the  belligerent,  on 
the  high  seas,  or  without  the  jurisdiction  of  any 
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they  alone  can  observe  or  violate  it;  individu- 
als as  such  can  do  neither.  When  under  duress 
of  allegiance,  an  individual  of  one  nation  vio- 
lates the  *rights  of  another,  the  offense  [*49  7 
attaches  not  to  the  individual,  but  to  the  gov- 
ernment of  which  he  is  perhaps  the  involun- 
I  tary  instrument;  and  for  whatever  he  may  do 
in  obedience  to  his  sovereign  and  within  the 
range  of  his  allegiance,  he  cannot  be  held  per- 
sonally or  criminally  responsible  to  the  munic- 
ipal tribunals  of  other  nations.  If  the  act  be 
injurious  to  another  State,  that  is  a  matter  he 
may  not  look  into  to  excuse  his  disobedience; 
to  his  government  he  has  ceded  *the  [*498 
control  of  his  conduct  in  this  respect,  which  is 

other  nation.  Hence  it  is  forbidden,  as  well  by  uni- 
versal as  international  law,  to  commence  or  con- 
tinue any  act  of  violence  against  enemies'  ships 
within  the  limits  and  jurisdiction  of  a  neutral  na- 
tion. Every  entrance,  therefore,  into  neutral  ter- 
ritory, with  hostile  intention,  is  denounced  as  un- 
lawful. This  is  the  general  and  acknowledged 
doctrine  of  the  public  law,  and  of  essential  impor- 
tance to  the  tranquility  and  security  of  nations.  If, 
then,  the  individuals  on  board  The  Caroline  were 
violaters  of  the  neutrality  of  the  United  States  and 
the  rights  of  war,  by  giving  aid  and  succor  to  the 
insurgents,  and  had  forfeited  all  claim  to  the  pro- 
tection of  their  country,  they  were  yet  not  punish- 
able, within  the  territorial  limits  of  the  United 
States,  by  Great  Britain  or  her  officers,  but  were 
alone  amenable  to  the  laws  of  the  United  States. 

But,  it  will  be  said,  there  are  exceptions  to  this 
rule,  and  cases  arising  out  of  necessity  and  self- 
preservation,  which  suspend  in  favor  of  a  belliger- 
ent, 8Mb  modo,  the  right  of  a  neutral  nation,  and 
justify  the  invasion  of  its  territory.  The  cases  are 
admitted,  but  they  are  few  and  defined.  All  writers 
on  the  law  of  nations  concur  in  opinion  that  there 
can  be  no  entry  into  the  territory  of  an  independent 
State  but  where  consent  is  first  given,  or  where  the 
entry  is  innocent,  and  unjustly  refused,  or  in  cases 
of  extreme  state  necessity.  These  are  the  only  ex- 
ceptions to  the  general  rule.  If  the  right  be  claimed 
(as  it  is  admitted  to  be  in  this  case)  on  the  ground 
of  necessity,  we  must  look  to  the  law  of  nations  for 
the  character  and  degree  of  necessity,  and  the  con- 
ditions annexed  to  its  exercise.  Now,  all  publicists 
agree  that  the  necessity  which  can  justify  the  in- 
vasion of  neutral  territory  must  be  imminent  and 
extreme,  and  involving  impending  destruction.  It  is 
never  permitted  for  purposes  of  convenience  or  or- 
dinary defense,  or  as  a  measure  of  retaliation,  how- 
ever atrocious  the  injury  may  have  been  which  it 
is  intended  to  punish.  Wherever,  then,  there  has 
been  a  clear  invasion  of  neutral  territory,  the  proof 
lies  upon  the  party  to  bring  himself  within  the  ex- 
ception, and  show  the  character  of  the  necessity 
under  which  the  violation  took  place.  Was  the 
present  such  a  cage?  Was  the  necessity  even  remote, 
much  less  extreme  and  imminent?  What  advantage 
was  gained  by  the  destruction  of  this  vessel,  but  to 
revive  and  swell  the  deep  excitement  which  then 
existed  on  the  American  frontier,  and  which  the 
Government  of  the  United  States  were  using  its 
best  efforts  to  assuage?  None,  certainly.  On  the 
contrary,  to  suppose  for  a  moment  that  such  a 
measure  was  dictated  by  the  extreme  necessity  of 
self-preservation.which  was  in  fact  not  even  useful, 
or  in  any  manner  conducive  to  such  an  end,  would 
be  preposterous.  It  can  hardly,  then,  be  presumed 
that  Her  Majesty's  Government  will  maintain  that 
this  was  a  case  embraced  within  the  exceptions  and 
justified  by  the  principles  of  public  law  or  the  usages 
of  civilized  nations.  There  is  not  a  feature  in  the 
whole  proceeding  to  warrant  such  an  opinion.  On 
the  contrary,  the  case,  as  proved,  is  one  of  an  open 
and  admitted  invasion  of  the  territory  and  sover- 
eignty of  an  independent  nation,  by  the  armed 
forces  of  a  friendly  power,  and  the  destruction  of 
the  lives  and  property  of  its  citizens  under  circum- 
stances of  peculiar  aggravation,  not  less  injurious 
to  the  character  and  interests  of  Her  Majesty's  Gov- 
ernment than  those  of  the  United  States. 

That  such  will  be  the  view  which  Her  Majesty's 
Government  will  take  of  this  proceeding  the  under- 
signed cannot  doubt. 

To  the  alleged  breach  of  neutrality  by  the  Ameri- 
can Government,  it  is  not  necessary,  nor  would  it 
be  proper,  that  the  undersigned  should  at  this  time, 
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to  judge  whether  the  act  be  right  or  wrong, 
and  that  judgment  is  his  justification.  He  then 
proceeded : 

What  then  is  this  case  t  Is  it  denied  that 
the  affair  at  Schlosser  was  an  armed  invasion 
of  our  soil  ? — denied  that  the  invaders  were  a 
part  of  the  Canadian  public  force  ?— denied 
that  they  came  by  command  of  the  provincial 
authorities  ?— denied  that  the  power  to  give 
499*]  this  command  had  been  *previously 
conferred,  and  the  exercise  of  it  subsequently 
ratified  by  Great  Britain  ?  None  of  these  do, 
or  will  the  prosecutors  question.  When  the 
command  came,  then,  were  not  those  to  whom 
it  was  addressed  bound  to  obey  ?  Did  not  that 

do  more  than  briefly  advert.  Although  attempts 
have  been  made  by  the  perpetrators  of  this  outrage 
and  others  of  her  Majesty's  Provincial  Government, 
to  involve  the  United  States  and  its  officers  in  the 
odium  of  countenancing:  if  not  participating-  in  the 
breach  of  neutrality,  the  undersigned  is  happy  in 
knowing:  that  they  have  signally  failed.  They 
were  made  without  the  slightest  evidence  of  their 
truth  and  under  circumstances  which  entitled  them 
to  no  credit.  Her  Majesty's  Government  has  not 
been  insensible  to  the  efforts  which  were  made, 
both  by  the  General  and  State  Governments,  to  en- 
force and  preserve  their  obligations  of  neutrality. 
Faithful  to  the  principles  which  it  has  always  pro- 
fessed, and  on  which  it  has  ever  acted,  the  Ameri- 
can Government  determined,  from  the  first  mo- 
ment of  the  contest,  to  maintain  the  strictest  neu- 
trality. Everything  was  done  which  her  Majesty's 
Government  had  a  right  to  expect,  and  to  the 
prompt  and  vigorous  measures  adopted  by  the 
United  States  are,  in  a  great  measure,  to  be  attrib- 
uted the  cessation  of  hostilities  within  the  Canadian 
Provinces.  The  sinceril  y  of  the  American  Govern- 
ment in  preserving  its  relations  of  neutrality  and 
peace  will,  therefore,  be  best  seen  in  the  early  man- 
ifestation of  its  views,  and  the  steps  taken  to  re- 
strain its  misguided  citizens  from  interfering  in  the 
disturbances  of  her  Majesty's  Colonies.  These  efforts 
moreover,  were  spontaneous  and  uncalled  for.  So 
far  from  being  influenced  or  stimulated  by  any  req- 
uisition on  the  part  of  her  Majesty's  Government, 
they  were  prompted  solely  by  its  own  views  of  duty 
and  interest,  and  its  love  of  peace.  If,  however, 
the  United  States  had  failed  to  preserve  its  neutral 
relations,  it  would  still  have  afforded  no  ground  of 
defense  or  justification  for  this  proceeding.  That 
would  have  been  a  matter  for  adjustment  between 
the  two  Governments,  and  not  left  to  the  rashness 
and  caprice  of  subordinate  officers,  such  as  were 
concerned  in  the  perpetration  of  this  outrage,  and 
upon  whose  discretion  and  judgment  such  little  re- 
liance Is  to  be  placed.  If  there  had,  indeed,  been 
any  breach  of  neutrality  on  the  part  of  the  United 
States,  it  was  for  Her  Majesty's  Government  alone 
to  have  vindicated  its  rights  upon  the  principles  of 
international  law.  The  case,  then,  is  one  of  open, 
undisguised  and  unwarrantable  hostility. 

The  undersigned  has  therefore  been  instructed  to 
invite  the  early  attention  of  Her  Majesty's  Govern- 
ment to  the  subject,  and,  in  appealing  to  its  sense 
of  honor,  justice  and  magnanimity,  to  express 
the  confident  expectation  of  the  President  of  the 
United  States  that  the  whole  proceeding  will  not 
only  be  disavowed  and  disapproved,  but  that  such 
redress  as  the  nature  of  the  case  obviously  requires 
will  be  promptly  made. 

The  undersigned  prays  Lord  Palmerston  to  ac- 
cept assurances  of  his  distinguished  consideration 
and  respect.  A.  STEVENSON. 

Lord  Viscount  PALMERSTON,  etc. 

Mr.  Stevenson  to  Mr.  Forsyth. 
LEGATION  OF  THE  UNITED  STATES, 

London,  June  26,  1838. 

SIB  :  *       *       *       I  have  also  the  honor 

of  forwarding  to  you  a  copy  of  Lord  Palmerston's 
note,  acknowledging  the  receipt  of  mine  of  the  22d 
of  May,  in  relation  to  the  case  of  The  Caroline.  It 
was  not  received  until  some  days  after  the  day  it 
bears  date. 

Lord  Palmerston  to  Mr.  Stevenson. 

Foreign  Office,  June  8, 1838. 

The  undersigned.  Her  Majesty's  Principal  Secre- 
tary of  State  for  Foreign  Affairs,  baa  the  honor  to 
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command,  ;i-  between  themselves  and  their 
sovereign,  put  them  on  their  allegiance  ?  Vol- 
unteers or  no  volunteers,  undoubtedly  it  did. 
Are  they  criminal  then  ?  Misapplied  as  it  may 
have  been,  and  often  will  be,  the  principle  it- 
self *of  submission  to  constituted  an  [*5OO 
thority,  acting  in  self  defense,  and  repelling 
lawless  invasion,  is  sacred — and  never  yet, 
even  in  its  wildest  errors  has  been  held  a  crime. 
No  !  wrong  as  may  have  been  their  fearful  er- 
rand, the  destroyers  of  The  Caroline  started  on 
it,  that  gloomy  night,  led  by  no  motive  which 
any  municipal  court  can  hold  to  be  malice 
aforethought,  or  instigations  from  the  source 
of  all  evil,but  by  that  highest  constraint  known 

acknowlege  the  receipt  of  the  note  of  Mr.  Steven- 
son, Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary from  the  United  States  of  America,  dated  the 
22d  ultimo  together  with  the  documents  accom- 
panying that  note,  relative  to  the  destruction  of  the 
United  States  Steamboat  "Caroline,"  by  a  British  ex- 
pedition from  the  Province  of  Upper  Canada :  and 
the  undersigned  has  the  honor  to  inform  Mr.  Stev- 
enson that  Her  Majesty's  Government  will  not  fall 
to  give  the  note  and  its  accompanying  document* 
that  attentive  consideration  which  is  due  to  the  im- 
portance of  the  subject  to  which  they  relate, 

The  undersigned  has  the  honor  to  renew  to  Mr. 
Stevenson  the  assurances  of  his  high  consideration. 

PALMERSTOX. 

Mr.  Pox  to  Mr.  Forsyth. 

Washington,  December  13th,  1840. 

SIR  :  I  am  informed  by  His  Excellency,  the 
Lieut.-Governor  of  the  Province  of  Upper  Canada, 
that  Mr.  Alex.  McLeod,  a  British  subject,  and  late 
Deputy-Sheriff  of  the  Niagara  District,  in  Upper 
Canada,  was  arrested  at  Lewiston,  in  the  State  of 
New  York,  on  the  12th  of  last  month,  on  a  pretend- 
ed charge  of  murder  and  arson,  as  having  been  en- 
gaged in  the  capture  and  destruction  of  the  pirati- 
cal steamboat  "  Caroline,"  in  the  month  of  Decem- 
ber, 1837.  After  a  tedious  and  vexatious  examination 
Mr.  McLeod  was  committed  for  trial,  and  he  is  now 
imprisoned  in  Lockport  jail. 

I  feel  it  my  duty  to  call  upon  the  Government  of 
the  United  States  to  take  prompt  and  effectual 
steps  for  the  liberation  of  Mr.  McLeod.  It  is  well 
known  that  the  destruction  of  the  steamboat  "Car- 
oline "  was  a  public  act  of  persons  in  Her  Majesty's 
service,  obeying  the  order  of  their  superior  author- 
ities. 

That  act,  therefore,  according  to  the  usages  of  na- 
tions, can  only  be  the  subject  of  discussion  between 
the  two  National  Governments ;  it  cannot  justly  be 
made  the  ground  of  legal  proceedings  in  the  United 
States  against  the  individuals  concerned,  who  were 
bound  to  obey  the  authorities  appointed  by  their 
own  government. 

I  may  add.  that  I  believe  it  is  quite  notorious  that 
Mr.  McLeod  was  not  one  of  the  party  engaged  in 
the  destruction  of  the  steamboat  "  Caroline."  and 
that  the  pretended  charge  upon  which  he  has  been 
imprisoned,  rests  only  upon  the  perjured  testimony 
of  certain  Canadian  outlaws,  and  their  abettors, 
who,  unfortunately  for  the  peace  of  that  neigh- 
borhood, are  still  permitted  by  the  authorities  of 
the  State  of  New  York  to  infest  the  Canadian  fron- 
tier. 

The  question,  however,  of  whether  Mr.  McLeod 
was  or  was  not  concerned  in  the  destruction  of 
"The  Caroline,"  is  beside  the  purpose  of  the  pres- 
ent communication.  That  act  was  the  public  act  of 
persons  obeying  the  constituted  authorities  of  Her 
Majesty's  Province.  The  National  Government  of 
the  United  States  thought  themselves  called  upon 
to  remonstrate  against  it;  and  a  remonstrance  which 
the  President  did  accordingly  address  to  Her  Maj- 
esty's Government,  is  still,  I  believe,  a  pending 
subject  of  diplomatic  discussion  between  her  Maj- 
esty's Government  and  the  United  States  Legation 
in  London.  I  feel,  therefore,  justified  in  expecting 
that  the  President's  Government  will  see  the  jus- 
tice and  the  necessity  of  causing  the  present  imme- 
diate release  of  Mr.  McLeod,  as  well  as  of  taking 
such  steps  as  may  he  requisite  for  preventing  oth- 
ers of  Her  Majesty's  subjects  from  being  persecuted 
or  molested  in  the  United  States  in  a  similar  man- 
ner for  the  future. 

WEND.  25. 


1841 


THE  PEOPLE  v.  McLEOD. 


501 


5O1*]  to  civilized  man — the  duress  *per  pa- 
triam — that  compulsion  by  which  nations  stand 
— to  which  they  owe  all  that  is  valuable  in 
public  order — all  that  is  splendid  in  public 
glory,  and  without  which  they  would  crumble 
down  and  disband,  and  mankind  be  thrown 
again  at  large,  accountable  to  no  superior  and 
restrained  by  no  law. 

The  whole  transaction — what  is  it  but  a 
transgression  by  one  independent  nation  upon 
5O2*]  another  ?  By  what  code,  then,  *is  it 
to  be  tried  ?  By  that  and  that  alone  which  de- 
fines the  rights,  and  punishes  the  wrongs  of 
the  communities  of  the  world. 
But  the  sanctions  of  this  code — are  they  ad- 
It  appears  that  Mr.  McLeod  was  arrested  on  the 
12th  ultimo;  that  after  the  examination  of  wit- 
nesses he  was  finally  committed  for  trial  on  the  18th 
and  placed  in  confinement  in  the  jail  of  Lockport, 
awaiting  the  assizes  which  will  be  held  there  in  Feb- 
ruary next.  As  the  case  is  naturally  occasioning  a 
great  degree  of  excitement  and  indignation  within 
the  British  frontier,  J  earnestly  hope  that  it  may  be 
in  your  power  to  give  me  an  early  and  satisfactory 
answer  to  the  present  representation. 

I  avail  myself  of  this  occasion  to  renew  to  you 
the  assurance  of  my  distinguished  consideration. 
(Signed)  H.  S.  FOX. 

HON.  JOHN  FOKSYTH,  etc.,  etc. 

Mr.  Forsyth  to  Mr.  Fox. 

DEPARTMENT  OP  STATE, 
Washington,  26th  Dec.,  1840. 

H.  S.  Fox,  Esq.,  etc.,  etc.,  etc. 

SIR:  I  have  the  honor  to  acknowledge,  and  have 
laid  before  the  President,  your  letter  of  the  13th  in- 
stant, touching  the  arrest  and  imprisonment  of 
Alexander  McLeod,  a  British  subject,  and  late  Dep- 
uty-Sheriff of  the  Niagara  District,  in  Upper  Can- 
ada, on  a  charge  of  murder  and  arson,  as  having 
been  engaged  in  the  capture  and  destruction  of  the 
steamboat  "  Caroline,"  in  the  month  of  December, 
1837 ;  in  respect  to  which  you  state  that  you  feel  it 
your  duty  to  call  upon  the  Government  of  the 
United  States  to  take  prompt  and  effectual  steps  for 
the  liberation  of  Mr.  McLeod,  and  to  prevent  others 
of  the  subjects  of  her  Majesty,  the  Queen  of  Great 
Britain,  from  being  persecuted  or  molested  in  a  sim- 
ilar manner,  for  the  future. 

This  demand,  with  the  grounds  upon  which  it  is 
made,  has  been  duly  considered  by  the  President, 
with  a  sincere  desire  to  give  to  it  such  a  reply  as 
will  not  only  manifest  a  proper  regard  for  the  char- 
acter and  rights  of  the  United  States,  but,  at  the 
same  time,  tend  to  preserve  the  amicable  relations 
which,  so  advantageously  for  both,  subsist  between 
the  country  and  England.  Of  the  reality  of  this 
disposition,  and  of  the  uniformity  with  which  it  has 
been  evinced  in  the  many  delicate  and  difficult 
questions  which  have  arisen  between  the  two  coun- 
tries in  the  last  few  years,  no  one  can  be  more  con- 
vinced than  yourself.  It  is,  then,  with  unfeigned 
regret  that  the  President  finds  himself  unable  to 
recognize  the  validity  of  a  demand,  a  compliance 
with  which  you  deem  so  material  to  the  preserva- 
tion of  the  good  understanding  which  has  been 
hitherto  maintained  between  the  two  countries. 

The  jurisdiction  of  the  several  States,  which  con- 
stitute the  Union,  is,  within  its  appropriate  sphere, 
perfectly  independent  of  the  Federal  Government. 
The  offense  with  which  Mr.  McLeod  is  charged  was 
committed  within  the  territory,  and  against  the  laws 
and  citizens  of  the  State  of  New  York,  and  is  one 
that  comes  clearly  within  the  competency  of  her 
tribunals.  It  does  not,  therefore,  present  an  occa- 
sion where,  under  the  Constitution  and  laws  of  the 
Union,  the  interposition  called  for  would  be  proper, 
or  for  which  a  warrant  can  be  found  in  the  powers 
with  which  the  Federal  Executive  is  invested.  Nor 
would  the  circumstances  to  which  you  have  re- 
ferred, or  the  reasons  you  have  urged,  justify  the 
exertion  of  such  a  power,  if  it  existed.  The  trans- 
action out  of  which  the  question  arises,  presents  the 
case  of  a  most  unjustifiable  invasion,  in  time  of 
peace,  of  a  portion  of  the  territory  of  the  United 
States,  by  a  band  of  armed  men  from  the  adjacent 
territory  of  Canada,  the  forcible  capture  by  them 
within  our  own  waters,  and  the  subsequent  destruc- 
tion of  a  steamboat,  the  property  of  a  citizen  of  the 
United  States.and  the  murder  of  one  or  more  Amer- 
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ministered  by  the  Municipal  Courts  of  N.  Y.  ? 
No.  These  are  a  part  of  the  machinery  devised 
to  ensure  domestic,  not  international  justice. 
They  are  framed  to  deal  with  citizens— indi- 
vidual offenders  who  set  up  business  for  them- 
selves and  *do  crimes  on  their  own  ac  [*5O3 
count.  Examining  magistrates  commit,  not  for 
wrongs  done  by  one  independent  community 
upon  another.  The  juries  by  whom  indict- 
ments are  found  are  the  grand  inquests,  not  of 
nations,  but  of  their  own  particular  county. 
No.  The  tribunals  for  the  correction  of  inter- 
national wrongs  begin  at  a  different  place, 
proceed  on  different  principles,  are  guided  by 
different  rules,  and  in  whatever  else  they  may 

ican  citizens.  If  arrested  at  the  time,  the  offenders 
might  unquestionably  have  been  brought  to  justice 
by  the  judicial  authorities  of  the  State  within  whose 
acknowledged  territory  these  crimes  were  commit- 
ted, and  their  subsequent  voluntary  entrance  with- 
in that  territory,  places  them  in  the  same  situation. 
The  President  is  not  aware  of  any  principle  of  inter- 
national law,  or,  indeed,  of  reason  or  justice,  which 
entitles  such  offenders  to  impunity  before  the  legal 
tribunals,  when  coming  voluntarily  within  their  in- 
dependent and  undoubted  jurisdiction,  because 
they  acted  in  obedience  to  their  superior  authori- 
ties, or  because  their  acts  have  become  the  subject 
of  diplomatic  discussion  between  the  two  govern- 
ments. These  methods  of  redress,  the  legal  prose- 
cution of  the  offenders,  and  the  application  to  their 
government  for  satisfaction,  are  independent  of 
each  other,  and  may  be  separately  and  simulta- 
neously pursued.  The  avowal  or  justification  of 
the  outrage  by  the  British  authorities,  might  be  a 
ground  of  complaint  with  the  Government  of 
the  United  States,  distinct  from  the  violation 
of  the  territory  and  laws  of  the  State  of  New 
York.  The  application  of  the  Government  of  the 
Union  to  that  of  Great  Britain,  for  the  redress 
of  an  authorized  outrage  of  the  peace,  dignity  and 
rights  of  the  United  States,  cannot  deprive  the 
State  of  New  York  of  her  undoubted  right  of 
vindicating,  through  the  exercise  of  her  judicial 
power,  the  property  and  lives  of  her  citizens.  You 
have  very  properly  regarded  the  alleged  absence  of 
Mr.  McLeod  from  the  scene  of  the  offense  at  the 
time  when  it  was  committed,  as  not  material  to  the 
decision  of  the  present  question.  That  is  a  matter 
to  be  decided  by  legal  evidence  ;  and  the  sincere  de- 
sire of  the  President  is,  that  it  may  be  satisfactorily 
established  If  the  destruction  of  "The  Caroline" 
was  a  public  act  of  persons  in  Her  Majesty's  serv- 
ice, obeying  the  order  of  their  superior  authorities, 
this  fact  has  not  been  before  communicated  to  the 
government  of  the  United  States  by  a  person  au- 
thorized to  make  the  admission  :  and  it  will  be  for 
the  court  which  has  taken  cognizance  of  the  offense 
with  which  Mr.  McLeod  is  charged,  to  decide  upon 
its  validity  when  legally  established  before  it. 

The  President  deems  this  to  be  a  proper  occasion 
to  remind  the  Government  of  her  Britannic  Majes- 
ty, that  the  case  of  "The  Caroline"  has  been  long 
since  brought  to  the  attention  of  Her  Majesty's 
principal  Secretary  of  State  for  Foreign  Affairs, 
who,  up  to  this  day,  has  not  communicated  its  de- 
cision thereupon.  It  is  hoped  that  the  Government 
of  Her  Majesty  will  perceive  the  importance  of 
no  longer  leaving  the  Government  of  the  United 
States  uninformed  of  its  views  and  intentions  upon 
a  subject  which  has  naturally  produced  much  exas- 
peration, and  which  has  led  to  such  grave  conse- 
quences. 

I  avail  myself  of  this  occasion  to  renew  to  you  the 
assurance  of  my  distinguished  consideration. 

(Signed)          JOHN  FORSYTH. 

Mr.  Fox  to  Mr.  Forsyth. 

Washington,  December  29, 1840. 
SIR:  I  have  the  honor  to  acknowledge  the  receipt, 
of  your  letter  of  the  26th  instant,  in  which,  in  reply 
to  a  letter  which  I  had  addressed  to  you  on  the  13th, 
you  acquaint  me  that  the  President  is  not  prepared 
to  comply  with  my  demand  for  the  liberation  of  Mr. 
Alexander  McLeod  of  Upper  Canada,  now  impris- 
oned at  Lockport.  in  the  State  of  New  York,  on  a 
pretended  charge  of  murder  and  arson,  as  having 
been  engaged  in  the  destruction  of  the  piratical 
steamboat  "Caroline,"  on  the  29th  of  December.1837. 
I  learn  with  deep  regret,  that  such  is  the  decision- 
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result,  they  do  not  result  in  bringing  the  issue 
5O4*1  *to  trial  before  a  jury,  who  would  be 
compelled  by  their  allegiance,  to  take  side  with 
the  country  on  whose  injuries  they  would  be 
called  to  deliberate. 

Even  then,  if  N.  Y.  were  an  independent 
nation,  over  this  matter  her  tribunals  would 
have  no  jurisdiction.  But  she  is  not.  So  far  as 
Great  Britain  is  concerned,  she  is  but  a  frag- 
mentary portion  of  a  nation.  She  has  no  ex- 
ternal relations;  can  make  no  treaties;  cannot 
5O5*J  send  or  receive  ambassadors,  *not  even 
surrender  to  Canada  a  poor,  trembling  fugitive 
from  justice.  How  then  can  her  courts  take 
cognizance  of  national  wrongs? 

of  the  President  of  the  United  States ;  for  I  cannot 
but  foresee  the  very  jrrave  and  serious  consequences 
that  must  ensue,  if,  besides  the  injury  already  in- 
flicted upon  Mr.  McLeod  of  a  vexatious  and  unjust 
imprisonment,  any  further  harm  should  be  done  to 
him  in  the  progress  of  this  extraordinary  proceed- 
ing. 

I  have  lost  no  time  in  forwarding  to  Her  Majes- 
esty's  Government  in  England,  the  correspondence 
that  has  taken  place,  and  1  shall  await  the  further 
orders  of  Her  Majesty's  Government  with  respect 
to  the  important  question  which  that  correspond- 
ence involves. 

But  I  feel  it  my  duty  not  to  cjose  this  communi- 
cation without  likewise  testifying  my  vast  regret 
and  surprise  at  the  expressions  which  I  flnd  repeat- 
ed in  your  letter  with  reference  to  the  destruction 
of  the  steamboat  "Caroline." 

I  had  confidently  hoped  that  the  first  erroneous 
impression  of  the  character  of  that  event,  imposed 
upon  the  mind  of  the  United  States  Government 
by  partial  and  exaggerated  representations,  would 
long  since  have  been  effaced  by  a  more  strict  and 
accurate  examination  of  the  facts.  Such  an  investi- 
gation must  even  yet,  I  am  willing  to  believe,  lead 
the  United  States  Government  to  the  same  convic- 
tion with  which  Her  Majesty's  authorities  on  the 
spot  were  impressed,  that  the  act  was  one  in  the 
strictest  sense  of  self-defense,  rendered  absolutely 
necessary,  by  the  circumstances  of  the  occasion, 
for  the  safety  and  protection  of  Her  Majesty's  sub- 
jects, and  justified  by  the  same  motives  and  princi- 
Eles,  which,  upon  similar  and  well  known  occasions, 
ave  governed  the  conduct  of  illustrious  officers  of 
the  United  States.  The  steamboat  "Caroline"  was 
a  hostile  vessel,  engaged  in  piratical  war  against 
Her  Majesty's  people,  hired  from  her  owners  for 
that  express  purpose,  and  known  to  be  so  beyond 
the  possibility  of  doubt.  The  place  where  the  ves- 
sel was  destroyed,  was  nominally,  it  is  true,  within 
the  territory  of  a  friendly  power ;  but  the  friendly 
power  had  been  deprived  through  overbearing  pi- 
ratical violence,  of  the  use  of  its  nroper  authority 
over  that  portion  of  territory.  Tne  authorities  of 
New  York  had  not  even  been  able  to  prevent  the 
artillery  of  the  state  from  being  carried  off  publicly 
at  mid-day,  to  be  used  as  instruments  of  war  against 
Her  Majesty's  subjects.  It  was  under  such  circum- 
stances, which  it  is  to  be  hoped  will  never  recur, 
that  the  vessel  was  attacked  by  a  party  of  Her  Maj- 
esty's people,  captured  and  destroyed. 

A  remonstrance  aerainst  the  act  in  question  has 
been  addressed  by  the  United  States  to  Her  Majes- 
ty's Government  in  England.  I  am  not  authorized 
to  pronounce  the  decision  of  Her  Majesty's  Govern- 
ment upon  that  remonstrance ;  but  I  have  felt  my- 
self bound  to  record  in  the  meantime  the  above 
opinion,  in  order  to  protest  in  the  most  solemn  man- 
ner against  the  spiriU-d  and  loyal  conduct  of  a  par- 
ty of  Her  Majesty's  officers  and  people  being1  quali- 
fied, through  an  unfortunate  misapprehension,  as  I 
believe,  of  the  facts,  with  the  appellation  of  outrage 
or  of  murder. 

I  avail  myself  of  this  occasion  to  renew  to  you  the 
assurance  of  my  distinjralahed  consideration. 

(Signed)  H.  S.  FOX. 

The  Hon.  JOHN  FOKSYTH,  etc.,  etc.,  etc. 

Mr.  Forsyth  to  Mr.  Fox. 

DEPARTMENT  OF  STATE, 

Washington,  Dec.  31, 1840. 
HENRY  S.  Fox,  Esq.,  etc.,  etc.,  etc. 

SIR:  I  have  the  honor  to  acknowledge  the  re- 
ceipt of  your  note  of  the  29th  instant  in  reply  to 
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But  we  are  told  an  indictment  has  been 
found.  But  can  an  indictment  confer  juris- 
diction? Consent  cannot — a  plea  of  guilty, 
would  not— a  statute  of  N.  Y.  in  a  case  like 
this,  or  of  the  U.  S..  could  not.  How  can  an 
indictment  then  ?  What  is  an  indictment  ?• 
Simply  the  declaration  *in  a  criminal  f*5OO 
suit;  and  who  ever  heard  that  a  defendant  in 
a  civil  suit,  arrested  by  process  from  a  court 
havingno  jurisdiction,  could  not  be  discharged 
after  declaration  filed?  True,  the  indictment 
has  been  found  by  a  grand  jury.  But  if  the 
court  had  no  jurisdiction  before,  how  can  a 
grand  jury,  a  part  of  its  own  machinery,  give 
it?  It  is  the  law  and  the  crime  which  confer 

mine  of  the  26th,  on  the  subject  of  the  arrest  and  de- 
tention of  Alexander  McLeod,  as  one  of  the  perpe- 
trators of  the  outrage  committed  in  New  York 
when  the  steamboat  "Caroline"  was  seized  and 
burnt.  Full  evidence  of  that  outrage  has  been  pre- 
sented to  Her  Britannic  Majesty's  Government, 
with  a  demand  for  redress  and,  of  course,  no  discus- 
sion of  the  circumstances  here  can  be  either  useful 
or  proper,  nor  can  I  suppose  it  to  be  your  desire  to- 
invite  it.  1  take  leave  of  the  subject  with  this  sin- 
gle remark,  that  the  opinion  so  strongly  expressed 
by  you  on  the  facts  and  principles  involved  in  the 
demand  for  reparation  on  Her  Majesty's  Govern- 
ment by  the  United  States,  would  hardly  have  been 
hazarded,  had  you  been  possessed  of  the  carefully 
collected  testimony  which  has  been  presented  to 
your  Government  in  support  of  that  demand. 

I  avail  myself  of  the  occasion  to  renew  to  you  the 
assurance  of  my  distinguished  consideration. 

(Signed)  JOHN  FORSYTH. 

Mr.  Fox  to  Mr.  Forsyth. 

Washington,  February  8th,  1841. 

SIR  :  Reports  have  reached  me,  of  which,  though 
the  details  may  be  inaccurate,  I  see  no  reason  to 
doubt  the  general  truth,  that  Mr.  McLeod  of  Upper 
Canada,  after  being  admitted  to  bail  by  order  of  the 
judicial  authorities  of  the  State  of  New  York,  has 
been  again  made  prisoner,  and  been  replaced  in  < -IHI- 
flnement  in  Lockport  jail,  in  obedience  to  a  lawless 
act  of  popular  violence.  This  appears  to  have  hap- 
pened on  or  about  the  28th  of  last  month. 

Without  recurring1  at  present  to  the  grave  inter- 
national question  of  the  legality  of  the  judicial  pro- 
ceeding instituted  against  Mr.  McLeod  bv  authority 
of  the  New  York  magistrates,  which  formed  the 
subject  of  a  former  correspondence,  and  upon 
which  I  await  the  orders  of  my  Government.  I  shall 
in  the  meantime  be  much  obliged  to  you  to  make 
known  to  me,  if  you  are  at  liberty  to  do  so,  what 
authentic  accounts  the  General  Government  of  the 
United  States  have  received  regarding  the  act  of 
popular  violence  above  reported,  which  affects  the 
liberty  and  life  of  one  of  Her  Majesty's  subjects : 
and  also  what  course  the  Goneral  Government  in- 
tend to  pursue  under  this  new  state  of  circum- 
stances: in  order  that  I  may  transmit  with  the  least 
practicable  delay  to  Her  Majesty's  Government  in 
England,  and  to  Her  Majesty's  authorities  in  Tumi- 
da,  such  information  as  you  may  be  able  to  com- 
municate to  me  upon  both  these  points. 

I  avail  myself  of  this  occasion  to  renew  to  you  the 
assurance  of  my  distinguished  consideration. 

H.  S.  FOX. 

The  HON.  JOHN  FORSYTH,  etc.,  etc.,  etc. 

Mr.  Fortyth  to  Mr.  Fox. 

DEPARTMENT  OF  STATE, 
Washington,  10th  Feb'y,  1841. 
H.  8.  Fox.  Esq.,  etc.,  etc.,  etc. 

SIR:  I  have  the  honor  to  acknowledge  the  re- 
ceipt of  your  letter  of  the  8th  instant  in  relation  to 
Mr.  McLeod,  of  Upper  Canada,  in  which  you  re- 
quest me  to  make  known  to  you  what  authentic 
accounts  the  General  Government  of  the  United 
states  has  received  regarding  his  continued  impris- 
onment in  consequeneenf  alleged  popular  violence. 
This  department  has  had  no  other  accounts  than 
those  derived  from  the  public  newspapers  and  hand- 
bills. Judging  from  them,  one  of  which  is  herewith 
inclosed  for  your  inspection,  it  would  appear  that 
you  have  formed  erroneous  conceptions  of  what 
has  occurred. 
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jurisdiction;  and  if  N.  Y.  has  not  the  super- 
vision of  international  transactions,  how  can 
5O7*]  an  *indictment  give  it?  What  mighty 
magic  has  this  document,  that  it  is  of  force  to 
hold  the  prisoner  in  confinement  against  law — 
against  the  Constitution — making  the  court 
powerless  to  discharge,  though  having  no  jur- 
isdiction of  the  crime? 

Another  objection  to  a  discharge  is  that  Dur- 
fee  was  not  killed  on  the  boat,  and  that  his 
death  was  not  necessary  to  her  capture,  and, 
therefore,  the  killing  of  him  exceeded  the 
command.  Whether  his  death  were  necessary 
5O8*J  or  not  is  *unknown.  But  what  if  it 
were?  What  was  the  nature  of  that  invasion? 

I  avail  myself  of  this  occasion  to  renew  to  you  as- 
surances of  my  distinguished  consideration. 

JOHN  FORSYTH. 

Mr.  Fox  to  Mr.  Webster. 

Washing-ton,  March  12,  1841. 

The  undersigned,  Her  Britannic  Majesty's  Envoy 
Extraordinary  and  Minister  Plenipotentiary,  is  in- 
structed hy  his  Government  to  make  the  following 
official  communication  to  the  Government  of  the 
United  States : 

Her  Majesty's  Government  have  had  under  their 
consideration  the  correspondence  which  took  place 
at  Washington  in  December  last  between  the  United 
States  Secretary  of  State,  Mr.  Forsyth,  and  the  un- 
dersigned, comprising  two  official  letters  from  the 
undersigned  to  Mr.  Forsyth.  dated  the  13th  and  29th 
of  December,  and  two  official  letters  from  Mr.  For- 
syth to  the  undersigned,  dated  the  26th  and  30th  of 
the  same  month,  upon  the  subject  of  the  arrest  and 
imprisonment  of  Mr.  Alexander  McLeod,  of  Upper 
Canada,  by  the  authorities  of  the  State  of  New 
York,  upon  a  pretended  charge  of  arson  and  mur- 
der, as  having  been  engaged  in  the  capture  and  de- 
struction of  the  steamboat  Caroline,  on  the  29th  of 
December,  1837. 

The  undersigned  is  directed,  in  the  first  place,  to 
make  known  to  the  Government  of  the  United 
States  that  Her  Majesty's  Government  entirely  ap- 
prove of  the  course  pursued  by  the  undersigned  in 
that  correspondence,  and  of  the  language  adopted 
by  him  in  the  official  letters  above  mentioned. 

And  the  undersigned  is  now  instructed  again  to 
demand  from  the  Government  of  the  United  States, 
formally,  in  the  name  of  the  British  Government, 
the  immediate  release  of  Mr.  Alexander  McLeod. 

The  grounds  upon  which  the  British  Government 
make  this  demand  upon  the  Government  of  the 
United  States  are  these :  that  the  transaction  on  ac- 
count of  which  Mr.  McLeod  has  been  arrested,  and 
is  to  be  put  upon  his  trial,  was  a  transaction  of  a 
public  character,  planned  and  executed  by  persons 
duly  empowered  by  Her  Majesty's  colonial  author- 
ities to  take  any  steps  and  to  do  any  acts  which 
might  be  necessary  for  the  defense  of  Her  Majesty's 
territories  and  for  the  protection  of  Her  Majesty's 
subjects :  and  that,  consequently,  those  subjects  of 
Her  Majesty  who  engaged  in  that  transaction  were 
performing  an  act  of  public  duty,  for  which  they 
cannot  be  made  personally  and  individually  answer- 
able to  the  laws  and  tribunals  of  any  foreign  coun- 
try. 

The  transaction  in  question  may  have  been,  as 
Her  Majesty's  Government  are  of  opinion  that  it 
was,  a  justifiable  employment  of  force  for  the  pur- 
pose of  defending  the  British  territory  from  the  un- 
provoked attack  of  a  band  of  British  rebels  and 
American  pirates,  who,  having  been  permitted  to 
arm  and  organize  themselves  within  the  territory  of 
the  United  States,  had  actually  invaded  and  occu- 
pied a  portion  of  the  territory  of  Her  Majesty ;  or 
it  may  have  been,  as  alleged  by  Mr.  Forsyth  in  his 
note  to  the  undersigned  of  the  26th  of  December, 
"a  most  unjustifiable  invasion  in  time  of  peace  of 
the  territory  of  the  United  States."  But  this  is  a 
question  especially  of  a  political  and  international 
kind,  which  can  be  discussed  and  settled  only  be- 
tween the  two  governments,  and  which  the  courts 
of  justice  of  the  State  of  New  York  cannot  by  pos- 
sibility have  any  means  of  judging  or  any  right  of 
deciding. 

It  would  be  contrary  to  the  universal  practice  of 
civilized  nations  to  fix  individual  responsibility 
upon  persons  who,  with  the  sanction  or  by  the  or- 
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The  remonstrance  of  Mr.  Stevenson  tells  ;  the 
the  negotiations  between  the  governments  tell; 
it  was  a  hostile  invasion  ;  an  eutry  of  our  ter- 
ritory with  an  avowed  public  force  in  defiance 
of  our  laws,  and  under  the  authority  of  a  for- 
eign government.  What  is  that  but  war?  Tem- 
porary, indeed,  but  yet  war ;  and,  while  it 
lasted,  just  as  much  so  as  that  of  the  Revolu- 
tion or  the  one  which  followed  it.  If  the 
*force  be  public  (was  this  public  ?),  [*5O9 
and  put  in  motion  by  national  authority  (was 
this  so  moved?),  and  exert  itself  by  armed  ag- 
gression (was  this  so  exerted?),  it  is  then  war. 
Will  they  contend  that  it  was  peace?  Not  the 
amount  or  continuance  of  force,  but  the  au- 

ders  of  the  constituted  authorities  of  a  state,  en- 
gaged in  military  or  naval  enterprises  in  their  coun- 
try's cause:  and  it  is  obvious  that  the  introduction 
of  such  a  principle  would  aggravate  beyond  meas- 
ure the  miseries,  and  would  frightfully  increase  the 
demoralizing  effects,  of  war,  by  mixing  up  with  na- 
tional exasperation  the  ferocity  of  personal  passions- 
and  the  cruelty  and  bitterness  of  individual  revenge. 

Her  Majesty's  Government  cannot  believe  that 
the  Government  of  the  United  States  can  really  in- 
tend to  set  an  example  so  fraught  with  evil  to  the 
community  of  nations,  and  the  direct  tendency  of 
which  must  be  to  bring  back  into  the  practice  of 
modern  war  atrocities  which  civilization  and  Christ- 
ianity have  long  since  banished. 

Neither  can  Her  Majesty's  Government  admit  for 
a  moment  the  validity  of  the  doctrine  advanced  by 
Mr.  Forsyth,  that  the  Federal  Government  of  the 
United  States  has  no  power  to  interfere  in  the  mat- 
ter in  question,  and  that  the  decision  thereof  must 
rest  solely  and  entirely  with  the  State  of  New  York. 

With  the  particulars  of  the  internal  compact 
which  may  exist  between  the  several  States  that 
compose  the  Union  foreign  powers  have  nothing  to 
do ;  the  relations  of  foreign  powers  are  with  the  ag- 
gregate Union :  that  Union  is  to  them  represented 
by  the  Federal  Government ;  and  of  that  Union  the 
Federal  Government  is  to  them  the  only  organ. 
Therefore,  when  a  foreign  power  has  redress  to  de- 
mand for  a  wrong  done  to  it  by  any  State  of  the 
Union,  it  is  to  the  Federal  Government,  and  not  to 
the  separate  State,  that  such  power  must  look  for 
redress  for  that  wrong.  And  such  foreign  power 
cannot  admit  the  plea  that  the  separate  State  is  an 
independent  body,  over  which  the  Federal  Govern- 
ment has  no  control.  It  is  obvious  that  such  a  doc- 
trine, if  admitted,  would  at  once  go  to  a  dissolution 
of  the  Union,  as  far  as  its  relations  with  foreign 
powers  are  concerned ;  and  that  foreign  powers,  in 
such  case,  instead  of  accrediting  diplomatic  agents 
to  the  Federa  I  Government,  would  send  such  agents, 
not  to  that  Government,  but  to  the  Government  of 
each  separate  State,  and  would  make  their  relations 
of  peace  and  war  with  each  State  depend  upon  the 
result  of  their  separate  intercourse  with  such  State, 
without  reference  to  the  relations  they  might  have 
with  the  rest. 

Her  Majesty's  Government  apprehend  that  the 
above  is  not  the  conclusion  at  which  the  Govern- 
ment of  the  United  States  intend  to  arrive :  yet  such 
is  the  conclusion  to  which  the  arguments  that  have 
been  advanced  by  Mr.  Forsyth  necessarily  lead. 

But,  be  that  as  it  may.  Her  Ma jesty's  Government 
formally  demand,  upon  the  grounds  already  stated, 
the  immediate  release  of  Mr.  McLeod :  and  Her  Maj- 
esty's Government  entreat  the  President  of  the 
United  States  to  take  into  his  most  deliberate  con- 
sideration the  serious  nature  of  the  consequences 
which  must  ensue  from  a  rejection  of  this  demand. 

The  United  States  Government  will  perceive  that, 
in  demanding  Mr.  McLeod's  release,  Her  Majesty's 
Government  argue  upon  the  assumption  that  he 
was  one  of  the  persons  engaged  in  the  capture  of 
the  steamboat  "  Caroline,"  but  Her  Majesty's  Gov- 
ernment have  the  strongest  reasons  for  being  con- 
vinced that  Mr.  McLeod  was  not,  in  fact,  engaged 
in  that  transaction ;  and  the  undersigned  is  here- 
upon instructed  to  say  that,  although  the  circum- 
stance itself  makes  no  difference  in  the  political  and 
international  question  at  issue,  and  although  Her 
Majesty's  Government  do  not  demand  Mr.  McLeod's 
release  upon  the  ground  that  he  was  not  concerned 
in  the  capture  of  "The  Caroline,"  but  upon  the 
the  ground  that  the  capture  of  "  The  Caroline  "  was 
a  transaction  of  a  public  character,  for  which  the 
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thority  by  which  it  is  moved,  gives  it  charac- 
ter. Our  miuister  at  St.  James  calls  it  hos- 
tility, open  hostility  and  undisguised  —  and 
when  this  is  committed  by  an  independent  na- 
6  I O*]  lion,  who  will  say  that  it  is  *peace  ? 
And  if  it  be  war,  who  ever  before  heard — who 
will  ever  hear  again — that  excess  of  violence 
gives  the  municipal  tribunals  of  the  invaded 
nation,  jurisdiction  of  the  offense. 

Invaders  owe  the  municipal  laws  of  the  State 
they  enter  no  obedience,  because  they  owe  the 
Slate  none.  The  flag  they  march  under  shows 
the  country  they  serve.  The  law  under  which 
they  come  is  found  in  that  chapter  of  interna- 
tional law  devoted  to  war;  and  under  that  or 
l>  1  1  *]  some  other  of  *the  same  code,  must 
crimes  be  punished.  Excessive  violence  !  The 
very  nature  of  war  is  outrage.  Every  evil  pas- 
sion, common  to  man  and  the  tierer,  is  forth. 
What,  then, if  Durfee  were  needlessly  slain?  The 
transaction,  still,  is  national;  and  Great  Brit- 
ain must  answer  the  consequences.  Whether 
he  fell  a  mile  or  a  yard  from  the  boat,  or  on  it, 
is.  then,  quite  immaterial. 

The  whole  prosecution  is  founded  on  the 
5 1  2*]  fundamental  *error,  that  the  subjects 

persons  engaged  in  it  cannot  incur  private  and  per- 
sonal responsibility,  yet  the  Government  of  the 
United  States  must  not  disguise  from  themselves 
that  the  fact  that  Mr.  McLeod  was  not  engaged  in 
the  transaction  must  necessarily  tend  greatly  to  in- 
flame that  national  resentment  which  any  harm  that 
shall  be  suffered  by  Mr.  McLeod  at  the  hands  of  the 
authorities  of  the  State  of  New  York  will  infallibly 
excite  throughout  the  whole  of  the  British  Empire. 

The  undersigned,  in  addressing  the  present  official 
communication,  by  order  of  his  Government,  to 
Mr.  Webster,  Secretary  of  State  of  the  United  States, 
has  the  honor  to  offer  to  him  the  assurance  of  his 
distinguished  consideration.  H.  S.  FOX. 

The  Hon.  DANIEL  WEBSTER, 

Secretary  of  State. 

Mr.  Webster  to  Mr.  Fox. 

DEPARTMENT  OF  STATE, 
Washington,  April  24, 1841. 

The  undersigned,  Secretary  of  State  of  the  United 
States,  has  the  honor  to  inform  Mr.  Fox,  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  Her 
Britannic  Majesty, that  his  note  of  the  12th  of  March, 
was  received  and  laid  before  the  President. 

Circumstances  well  known  to  Mr.  Fox  have  nec- 
essarily delayed,  for  some  days,  the  consideration  of 
that  note. 

The  undersigned  has  the  honor  now  to  say,  that  it 
has  been  fully  considered,  and  that  he  has  been  di- 
rected by  the  President  to  address  to  Mr.  Fox,  the 
following  reply. 

Mr.  Fox  informs  the  Government  of  the  United 
States  that  he  is  instructed  to  make  known  to  it, 
that  the  Government  of  Her  Majesty  entirely  ap- 
prove the  course  pursued  by  him,  in  his  correspond- 
ence with  Mr,  Forsyth,  in  December  last,  and  the 
language  adopted  by  him  on  that  occasion;  and  that 
that  Government  have  instructed  him  "again  to  de- 
mand from  the  Government  of  the  United  States, 
formally,  in  the  name  of  the  British  Government, 
the  immediate  release  of  Alex.  McLeod,"  that  "the 
grounds  upon  which  the  British  Government  make 
this  demand  upon  the  Government  of  the  United 
States  are  these:  that  the  transaction  on  account  of 
which  McLeod  has  been  arrested  and  is  to  be  put 
upon  his  trial,  was  a  transaction  of  a  public  charac- 
ter, planned  and  executed  by  persons  duly  empow- 
ered by  Her  Majesty's  colonial  authorities,  to  take 
any  steps  and  to  do  any  acts  which  might  be  neces- 
sary for  the  defense  of  Her  Majesty's  territories, 
and  for  the  protection  of  Her  Majesty's  subjects  : 
and  that,  consequently,  those  subjects  of  Her  Maj- 
esty who  engaged  in  that  transaction,  were  perform- 
ing an  act  of  public  duty,  for  which  they  cannot  be 
made  personally  and  individually  answerable  to  the 
laws  and  tribunals  of  any  foreign  country." 

The  President  is  not  certain  that  he  understands, 
precisely,  the  meaning  Intended  by  Her  Majesty's 
Government  to  be  conveyed  by  the  foregoing  in- 
struction. 
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of  one  State  acting  within  the  territory  of  an- 
other, in  obedience  to  their  sovereign,  are  re- 
sponsible* to  the  municipal  laws  prevailing 
where  the  act  is  done.  But  what  obedience 
owes  the  American  minister  at  St.  James,  or 
the  humblest  servant  in  his  household,  to  the 
laws  of  Great  Britain?  He  is  thereon  the  busi- 
ness of  his  sovereign;  he  is  bound  by  laws  un- 
doubtedly, but  not  of  Her  Majesty;  she  has 
none  for  him.  So  in  all  cases.  Foreigners 
come  for  *their  country  or  for  them  [*513 
selves.  If  the  latter,  the  municipal  laws  reach 
them;  if  the  former,  otherwise.  The  affair  is 
national,  and  to  their  nation  belongs  the  lia- 
bility. 

Why,  then,  should  not  the  prisoner  be  dis- 
charged? For  what  should  he  be  put  on  trial? 
To  find  the  facts,  showing  want  of  jurisdic- 
tion? Here  they  are — undisputed,  indisputa- 
ble— found  already.  But  it  has  been  said  that 
his  trial  is  necessary  to  the  dignity  of  the  state. 
Dignity  of  the  State!  What  dignity  is  there  in 
injustice?  What  dignity  can  she  derive  from 
her  courts  holding  in  durance  a  man  man  over 
whose  conduct  they  have  no  jurisdiction? 
What  dignity  can  she  hope  from  her  tribunals 

This  doubt  has  occasioned,  with  the  President, 
some  hesitation. but  he  inclines  to  take  it  for  granted 
that  the  main  purpose  of  the  instruction  was,  to 
cause  it  to  be  signified  to  the  Government  of  the 
United  States  that  the  attack  on  the  steamboat 
"Caroline"  was  an  act  of  public  force,  done  by  the 
British  colonial  authorities,  and  fully  recognized  by 
the  Queen's  Government  at  home :  and  that,  con- 
sequently, no  individual  concerned  in  that  transac- 
tion can,  according  to  the  just  principle  of  the  laws 
of  nations,  be  held  personally  answerable  in  the  or- 
dinary courts  of  law,  as  for  a  private  offense;  and 
that  upon  this  avowal  of  HerMajesty's  Government, 
Alexander  McLeod,  now  imprisoned,  on  an  indict- 
ment for  murder,  alleged  to  have  been  committed 
in  that  attack,  ought  to  be  released,  by  such  pro- 
ceedings as  are  usual  and  are  suitable  to  the  case. 

The  President  adopts  the  conclusion  that  nothing 
more  than  this  could  have  been  intended  to  be  ex- 
pressed, from  the  consideration  that  Her  Majesty's 
Government  must  be  fully  aware  that  in  the  United 
States,  as  in  England,  persons  confined  under  judi- 
cial process  can  be  released  from  that  confinement 
only  by  judicial  process.  In  neither  country,  as  the 
undersigned  supposes,  can  the  arm  of  the  execu- 
tive power  interfere,  directly  or  forcibly,  to  release 
or  deliver  the  prisoner.  His  discharge  must  besought 
in  a  manner  conformable  to  the  principles  of  law, 
and  the  proceedings  of  courts  of  judicature.  If  an 
indictment,  like  that  which  has  been  found  against 
Alexander  McLeod,  and  under  circumstances  like 
those  which  belong  to  bis  case,  were  pending  against 
an  individual  in  one  of  the  courts  of  England,  there 
is  no  doubt  that  the  law  officer  of  the  Crown  might 
enter  a  nolle  proseifui,  or  that  the  prisoner  might 
cause  himself  to  be  brought  up  on  halteaa  corpus, 
and  discharged,  if  his  ground  of  discharge  should 
be  adjudged  sufficient,  or  that  he  might  prove  the 
same  facta  and  insist  on  the  same  defense  or  ex- 
emption on  his  trial. 

All  these  are  legal  modes  of  proceeding,  well 
known  to  the  laws  and  practice  of  both  countries. 
But  the  undersigned  does  not  suppose,  that  if  such 
a  case  were  to  arise  in  England,  the  power  of  the 
Executive  Government  could  be  exerted  in  any 
more  direct  manner.  Even  in  the  case  of  ambassa- 
dors, and  other  public  ministers,  whose  right  of  ex- 
emption from  arrest  is  personal,  requiring  no  fact 
to  be  ascertained  but  the  mere  fact  of  diplomatic 
character,  and  to  arrest  whom  is  sometimes  made  a 
highly  penal  offense,  if  the  arrest  be  actually  made, 
it  must  bo  discharged  by  application  to  the  courts 
of  law. 

It  is  understood  that  Alexander  McLeod  is  holden 
as  well  on  civil  as  on  criminal  process,  for  acts  al- 
leged to  have  been  done  by  him,  in  the  attack  on 
"The  Caroline;"  and  his  defense,  or  ground  of  ac- 
quittal, must  be  the  same  in  both  cases.  And  this 
strongly  illustrates,  as  the  undersigned  conceives, 
the  propriety  of  the  foregoing  observations;  since 
it  is  quite  clear  that  the  Executive  Government  can- 
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•usurping  cognizance  of  the  affairs  of  nations? 
Dignity!  not  because  his  release  ha*  not  been 
requested,  but  demanded.  Boons  are  craved, 
favors  asked,  but  rights  demanded;  and  if  the 
courts  have  no  jurisdiction  in  the  case,  I  ask 
if  his  release  be  not  a  right  to  be  demanded? 

It  is  now  some  20  years  since  the  occurrence 
of  an  event  at  the  other  extremity  of  the  Union. 
Whatever  analogies  it  may  have  to  the  affair 
;at  Schlosser,  this  is  not  the  place  to  urge  them, 
•or  to  repel.  Florida  was  invaded  ;  and,  I  am 
willing  to  grant  here  what  I  would  not  else- 
•where,  that  the  transaction  was  illegal, and  that 
the  chieftain  by  whose  orders  it  was  done,  ex- 
ceeded his  authority,  and  that  he  merited  all 
514*]  *that  was  charged  against  him  by  the 
illustrious  son  of  Kentucky,  whose  eloquence, 
like  the  sacred  bolts  of  ancient  Jove,  some- 
times hallows  what  it  strikes.  When  that  army 
was  assembled  and  their  chief, with  the  laurels 
of  New  Orleans  fresh  on  his  brow,  placed  at 
their  head,  their  country  said  to  them — for  it  is 
hardly  a  figure  to  give  nations  a  tongue,  they 
speak  by  their  laws,  by  their  Constitutions,  by 
their  authorities,  by  the  very  situations  in 
which  they  place  their  citizens  and  then  leave 

not  interfere  to  arrest  a  civil  suit  between  private 
parties,  in  any  stage  of  its  progress:  but  that  such 
suit  must  go  on  to  its  regular  judicial  termination. 
If,  therefore,  any  course,  different  from  such  as 
have  been  now  mentioned,  was  in  contemplation  of 
Her  Majesty's  Government,  something  would  seem 
to  have  been  expected  from  the  Government  of  the 
United  States,  as  little  conformable  to  the  laws  and 
usages  of  the  English  Government  as  to  those  of  the 
United  States,  and  to.  which  this  Government  can- 
not accede. 

The  Government  of  the  United  States,  therefore, 
acting  upon  the  presumption,  which  it  readily 
adopted,  that  nothing  extraordinary  or  unusual  was 
expected  or  requested  of  it,  decided,  on  the  recep- 
tion of  Mr.  Pox's  note,  to  take  such  measures  as 
the  occasion  and  its  own  duty  appeared  to  require. 

In  his  note  to  Mr.  Fox  of  the  26th  of  December 
last,  Mr.  Forsyth,  the  Secretary  of  State  of  the 
United  States,  observes,  that  "If  the  destruction  of 
The  'Caroline'  was  a  public  act,  of  persons  in  Her 
Majesty's  service,  obeying  the  order  of  their  supe- 
rior authorities,  this  fact  has  not  been  before  com- 
municated to  the  Government  of  the  United  States 
by  a  person  authorized  to  make  the  admission;  and 
it  will  be  for  the  court  which  has  taken  cognizance 
of  the  offense  with  which  Mr.  McLeod  is  charged,  to 
decide  upon  its  validity  when  legally  established  be- 
fore it.  And  adds:  The  President  deems  this  to 
be  a  proper  occasion  to  remind  the  Government  of 
Her  Britannic  Majesty,  that  the  case  of  'The  Caro- 
line* has  been  long  since  brought  to  the  attention  of 
Her  Majesty's  Principal  Secretary  of  State  for  For- 
eign Affairs,  who,  up  to  this  day,  has  not  communi- 
cated its  decision  thereupon.  And  it  is  hoped,  that 
the  Government  of  Her  Majesty  will  perceive  the 
importance  of  no  longer  leaving  the  Government  of 
the  United  States  uninformed  of  its  views  and  in- 
tentions upon  a  subject  which  has  naturally  pro- 
duced much  exasperation,  and  which  has  led  to 
such  grave  consequences." 

The  communication  of  the  fact,  that  the  destruc- 
tion of  "The  Caroline"  was  an  act  of  public  force, 
by  the  British  authorities,  being  formally  made  to 
the  Government  of  the  United  States,  by  Mr.  Fox's 
note,  the  case  assumes  a  decided  aspect. 

The  Government  of  the  United  States  entertains 
no  doubt  that,after  this  avowal  of  the  transaction.as 
a  public  transaction,  authorized  and  undertaken  by 
the  British  authorities,  individuals  concerned  in  it 
ought  not,  by  the  principles  of  public  law,  and  the 
general  usage'of  civilized  States,  to  be  holden  per- 
sonally responsible  in  the  ordinary  tribunals  of  law, 
for  their  participation  in  it.  And  the  President  pre- 
sumes that  it  can  hardly  be  necessary  to  say  that 
the  American  people,  not  distrustful  of  their  ability 
to  redress  public  wrongs,  by  public  means,  cannot 
desire  the  punishment  of  individuals,  when  the  act 
complained  of  is  declared  to  have  been  an  act  of  the 
Government  itself. 

Soon  after  the  date  of  Mr.  Fox's  note,  an  instruc- 
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them  in  silence — she  said:  "  Him  we  trust  and 
do  you  obey.  He  will  show  you  the  foe;  when 
you  find  them,  this  banner,  while  it  is  the  cov- 
enant of  our  protection,  let  it  be  the  incentive 
to  your  duty."  The  invasion  is  over,  the  army 
returns;  one  of  the  gallant  men,  a  private,  sup- 
pose, ventures  to  Spain,  is  arrested,  and  the 
municipal  courts  go  about  to  try  him  for  mur- 
der. Who  says,  who  dare  say,  that  his  release 
would  have  been  craved  as  a  boon,  or  even 
asked  as  a  favor.  Would  our  minister  have 
gone  crawling  to  the  head  of  foreign  affairs, 
crouching  before  any  dignitary  of  that  nation, 
trailing  the  stars  and  stripes  in  the  dust,  and 
humbly  implored  his  discharge  ?  No  ;  that 
soldier  had  performed  his  part  of  the  compact. 
He  had  no  longer  a  duty,  but  a  right.  He  had 
obeyed;  the  price  was  his  due;  that  price  pro- 
tection. His  right  was  high  and  holy;  it  would 
have  reached  forth  and  laid  hold  on  the  na- 
tional faith,  the  national  honor,  and  clutched 
every  sinew  of  the  national  power.  Begged  as 
a  boon,  would  his  release  have  been?  No;  de- 
manded as  a  right.  The  same  eloquence  which 
had  flashed  around  his  chief  to  destroy, would 
have  beamed  over  that  distant  and  lowly  pri- 

tion  was  given  to  the  Attorney-General  of  the 
United  States,  from  this  Department,  by  direction 
of  the  President,  which  fully  sets  forth  the  opinions 
of  this  Government  on  the  subject  of  McLeod's  im- 
prisonment, a  copy  of  which  instruction  the  under- 
signed has  the  honor  herewith  to  inclose 

The  indictment  against  McLeod  is  pending  in  a 
State  Court ;  but  his  rights,  whatever  they  may  be, 
are  no  less  safe,  it  is  to  be  presumed,  than  if  he  were 
holden  to  answer  in  one  of  the  courts  of  this  Gov- 
ernment. 

He  demands  immunity  from  personal  responsibil- 
ity by  virtue  of  the  law  of  nations,  and  that  law  in 
civilized  States  is  to  be  respected  in  all  courts. 
None  is  either  so  high  or  so  low  as  to  escape  from 
its  authority,  in  cases  to  which  its  rules  and  prin- 
ciples apply. 

This  Department  has  been  regularly  informed  by 
His  Excellency,  the  Governor  of  the  State  of  New 
York;  that  the  Chief  Justice  of  that  State  was  as- 
signed to  preside  at  the  hearing  and  trial  of  McLeod's 
case,  but  that,  owing  to  some  error  or  mistake  in 
the  process  of  summoning  the  jury  the  hearing 
was  necessarily  deferred.  The  President  regrets 
this  occurrence,  as  he  has  a  desire  for  a  speedy  dis- 
position of  the  subject.  The  counsel  for  McLeod 
have  requested  authentic  evidence  of  the  avowal 
by  the  British  Government,  of  the  attack  on  and  de- 
struction of  "The  Caroline,"  as  acts  done  under  its 
authority,  and  such  evidence  will  be  furnished  to 
them  by  this  Department. 

It  is  understood  that  the  indictment  has  been  re- 
moved into  the  Supreme  Court  of  the  State,  by  the 
proper  proceeding  for  that  purpose,  and  that  it  is 
now  competent  for  McLeod,  by  the  ordinary  proc- 
ess of  habeas  corpus,  to  bring  his  case  for  hearing 
before  that  tribunal. 

The  undersigned  hardly  needs  to  assure  Mr.  Fox, 
that  a  tribunal  so  eminently  distinguished  for  abil- 
ity and  learning  as  the  Supreme  Court  of  the  State 
of  New  York,  may  be  safely  relied  upon  for  the 
just  and  impartial  administration  of  the  law  in  this 
as  well  as  in  other  cases;  and  the  undersigned  re- 
peats the  expression  of  the  desire  of  this  Govern- 
ment, that  no  delay  may  be  suffered  to  take  place 
in  these  proceedings  which  can  be  avoided.  Of  this 
desire,  Mr.  Fox  will  see  evidence  in  the  instructions 
above  referred  to 

[The  Secretary  then  proceeds  to  discuss  the  ques- 
tion, how  far  the  destruction  of  The  Caroline  was 
justifiable  on  the  ground  of  self-defense.  He  admits 
that  a  just  right  of  self-defense  attaches  to  nations 
as  well  as  to  individuals,  and  is  equally  necessary 
for  the  preservation  of  both.  But  the  extent  of 
this  right  is  to  be  judged  of  by  the  circumstances  of 
each  particular  case:  and  when  its  alleged  exercise 
has  led  to  the  commission  of  hostile  acts  within  the 
territory  of  a  power  at  peace,  nothing  less  than  a 
clear  and  absolute  necessity  can  afford  ground  of 
justification,  etc.,  as  in  the  residue  of  his  letter, 
which  it  is  not  deemed  necessary  here  to  state.] 
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vate  to  illumine.  No  gathering  of  navies — no 
mustering  of  armies  would  there  have  been  ? 
If  the  country  had  not  torn  open  that  man's 
dungeon,  or  planted  her  banner  on  his  grave, 
she  had  deserved  to  be  blotted  from  the  roll  of 
nations.  Dignity  to  try  McLeodl  Call  it, 
rather,  the  sacrament  of  infamy — the  baptism 
of  disgrace. 

This,  I  repeat,  is  a  national  affair;  the  wrong 
was  national;  and  such  be  the  redress.  To  the 
authorities  at  Washington  and  St.  James  it  be- 
longs. Let  them  settle  it;  amicably  if  they 
can;  if  not,  let  them  arbitrate.  This  failing, 
let  them  muster  their  armies,  call  home  their 
5 1 5*]  navies.and  *go  to  trial  at  the  Grand  As- 
size of  Nations,  and  take  the  solemn  adjudica- 
tion of  God  as  to  the  right.  But  never  let  a  na- 
tion calling  herself  civilized,  just,  humane  and 
Christian,  wreak  her  vengeance  for  a  national 
wrong  on  an  unprotected  and  humble  individ- 
ual, guilty  of  no  crime  but  obedience  to  his 
country. 

The  prosecution,  then,  has  these  results.  It 
seeks  to  make  the  Municipal  Courts  of  N.  Y. 
exercise  jurisdiction  of  the  right  of  nations. 

It  deprives  the  National  Government  of  the 
power  and  control  over  foreign  relations  con- 
ferred on  it  by  the  Constitution,  and  drags 
them  down  to  adjudication  by  the  municipal 
laws  of  the  State. 

It  seeks  to  thrust  the  municipal  courts  be- 
tween the  duty  of  subjects  of  foreign  nations 
and  their  own  Government. 

It  violates  the  independence  of  nations:  for 
what  is  that  independence  but  the  right  to  be 
governed  by  no  law  save  that  by  which  alone 
they  are  bound — the  great  common  law  of  the 
world. 

All  these  great  interests  are  violated  by  the 
principles  on  which  this  prosecution  is  based; 
and  to  hold  the  prisoner  guilty  of  murder,  or 
any  crime,  would,  as  I  said  at  the  outset,  pro- 
duce in  international  law  a  revolution,  the  ex- 
tent of  which  no  human  sagacity  could  foresee. 
And  this  it  is  which  gives  the  present  contro- 
versy a  solemnity  far  higher  than  belongs  to 
any  considerations  of  mere  war  or  peace.  War, 
indeed,  may  come,  foreign  commerce  be  de- 
stroyed, frontiers  desolated,  cities  burned  and 
the  land  filled  with  mourning.  But  it  cannot 
last;  peace  must  return  with  its  blessings.  The 
mourners  will  find  solace,  if  nowhere  else,  at 
least  in  the  tomb;  the  desolate  places  will  blos- 
som again;  from  the  ruins  of  cities  will  spring 
new  mansions  nobler  than  the  old,  and  com- 
merce take  up  her  march  again  on  the  deep. 
Not  so,  however,  with  the  everlasting  blight 
of  an  evil  principle,  sanctioned  by  the  highest 
courts  and  infused  into  the  code  of  nations.  The 
doctrine  that  a  man  may  be  made  personally  or 
criminally  responsible  to  the  municipal  tribu- 
nals of  another  country,  for  the  obedience  he 
renders  the  authorities  of  his  own,  if  fit  to  be 
established  here,  is  worthy  of  adoption  every - 
5 1($*J  where,  *and  of  a  continuance  through 
all  generations.  If  it  be  right  for  this  country 
to  enjoin  upon  the  subjects  of  others  disobedi- 
ence, at  the  peril  of  life,  it  will  be  right,  like- 
wise, for  those  others  to  adopt  the  same  rule 
towards  this  nation  and  among  themselves. 
And  let  it  once  be  so  settled,  and  every  soldier 
and  sailor  and  citizen  on  earth,  will,  from  that 
moment,  find  himself  amid  new  liablities  and 
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ensnared  by  new  perils.  If  he  disobey  his  own 
government,  he  is  punished  with  stripes,  with 
infamy,  with  death;  and  if  he  adhere  to  his  al- 
legiance, he  is  subjected  to  fines,  the  dungeon,, 
or  the  gallows.  Meanwhile,  that  other  doc- 
trine, unknown  to  barbarians,  and  first  seen  OIL 
earth  only  when  civilization  began  to  dawn, 
that  national  wrongs  will  take  no  atonement 
which  is  not  national  also,  will  have  become 
greatly  modified,  if  not  altogether  repealed. 
And  then,  how  many  of  the  ties  which  now 
bind  all  in  harmonious  subjection  to  lawfully 
constituted  authority,  can  only  be  fancied  by 
remembering  how  the  utter  impossibility  of 
serving  several  masters  of  conflicting  interests 
produces  general  lawlessness.and  ends  in  diso- 
bedience to  all.  And  what  atrocities  would  not 
creep  into  the  practice  of  nations  can  only  be 
foreseen  by  reflecting  how  national  vengeance 
wreaked  on  private  helplessness  stirs  up  man- 
kind to  revenge.  And  how  much  of  social  or- 
der would  then  remain  unshaken  can  be  known 
only  to  that  mind  which  could  behold  the  com- 
bined operation  of  these  fearful  causes, as  they 
act  and  react,  in  the  ever  quickening  progress 
of  international  exasperation. 

But  no  fear.  It  can  never  prevail.  If  adopted 
here,  not  surer  is  sunlight  on  the  morrow,  than 
that  it  will  be  resisted  by  a  war — a  war  found- 
ed on  good  faith — that  faith  which  is  at  the  bot- 
tom of  the  social  compact — the  faith  plighted 
by  a  government  to  her  citizens,  of  protection 
to  be  given  for  obedience  rendered — of  every 
every  kind  of  faith  the  most  sacred.  And  though 
all  know  who  they  are  that  are  thrice  armed, 
and  all  know,  too,  they  are  not  those  whose 
adversaries  have  their  quarrel  just,  yet  what- 
ever may  be  the  result  of  that  strife,  the  first 
other  attempt  to  enforce  the  same  principle  will 
be  met  by  a  like  resistance.  It  can  never  be 
enforced;  *never.  All  civilization  will  [*517 
rise  against  it,  and  it  will  be  arrested  by  the 
armed  might  of  the  world. 

Mr.  Jonathan  L.  Woods,  District  Atty., 
of  Niagara  Co.,  after  reading  several  affidavits 
which  had  been  made  previous  to  the  commit- 
ment of  the  accused,  tending  to  show  his  guilt, 
submitted  the  following  points,  as  those  upon 
which  the  prosecution  would  insist  in  opposi- 
tion to  the  motion  for  a  discharge: 

First.  It  appears  by  the  sheriff's  return  that 
the  prisoner  is  imprisoned  and  detained  on  an 
indictment  for  murder.to  which  he  has  pleaded 
not  guilty,  and  this  court  cannot  investigate 
the  truth  of  such  indictment  or  plea. 

Second.  The  matters  set  forth  in  the  allega- 
tions of  the  prisoner,  do  not  tend  to  establish 
that  he  was  exempt  from  the  arrest,  nor  that 
his  commitment  or  detention  are  or  have  been 
illegal;  but  that  the  same,  so  far  as  they  are 
pertinent  to  the  issue  between  the  people  and 
the  prisoner,  apply  exclusively  to  the  question 
of  his  guilt  or  innocence.which  is  not  now  be- 
fore the  court. 

Third.  The  attack  on  the  steamboat  Caro- 
line, a  boat  owned  by  a  citizen  of  the  U.  S., 
unconnected  with  the  insurgents  on  Navy  Isl- 
and, and  navigating  the  waters  of  the  Niagara 
River,  under  a  license  from  the  U.  S.  Govern- 
ment, and  engaged,  for  aught  that  appears,  in 
a  lawful  business,  was  made  whilst  she  was 
moored  at  Schlosser,  in  the  State  of  N.Y.,  and 
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without  the  jurisdiction  of  the  Province  of 
Upper  Canada- 
Fourth.  Neither  the  Governor  *>f  Upper 
Canada  nor  Col.  Allan  McNab  had  any  right, 
power  or  authority  to  send  men  into  this  State 
to  destroy  the  boat;  and  all  acting  under  such 
unlawful  orders  are  individually  responsible 
for  their  acts. 

Fifth.  Amos  Durfee.for  the  murder  of  whom 
the  prisoner  stands  indicted,  was  a  peaceable 
citizen  of  the  U.  S. ,  and  within  the  jurisdiction 
of  this  State,  unconnected  with  the  insurgents 
on  Navy  Island,  and  guilty  of  no  offense 
against  the  laws  of  this  State  or  the  U.  S.,  nor 
518*]  *against  the  rights  of  Great  Britain, 
and  was  killed  upon  the  mainland  in  this  State, 
after  having  left  the  boat,  and  flying,  unarmed 
and  unresisting,  from  the  assailants  after  they 
were  in  possession  of  the  boat,  the  assault  upon 
whom,  by  the  prisoner,  was  neither  directly  or 
necessarily  connected  with  the  destruction  of 
The  Caroline,  nor  necessary  to  the  defense  of 
the  territories  of  Great  Britain,  nor  the  protec- 
tion of  her  subjects. 

The  principal  scope  of  the  argument  of  the 
district  attorney  was  to  show  that  the  court  had 
no  authority  under  the  Act  relative  to  habeas 
corpus  to  discharge  the  accused.  He  called  the 
attention  of  the  court  to  sections  40,  41,  45  and 
50,  of  the  2  R.  S.,  469.  He  also  contended  that 
the  invasion  of  our  territory  was  an  unauthor- 
ized act  on  the  part  of  the  provincial  authorities 
of  Canada;  there  was  no  pretense  that  they 
acted  under  the  orders  of  their  Government  at 
home,  and  the  subsequent  ratification  by  Great 
Britain  could  not  excuse  the  act.  It  is  said,  on 
the  other  side,  that  the  invasion  of  our  territo- 
ry created  a  state  of  war;  neither  of  the  Gov- 
ernments have  so  considered  it,  and  it  cannot 
be  allowed  to  the  prisoner  to  assume  a  position 
which  his  Government  does  not  claim.  If  the 
act  on  the  part  of  the  provincial  authorities 
was  without  orders,  all  concerned  in  the  trans- 
action were  in  no  better  plight  than  the  mis- 
guided men  who  from  our  shores  invaded 
Canada,  and  were  condemned  to  ignominious 
punishments,  without  complaint  on  the  part  of 
our  Government,  or  claim  that  they  should  be 
set  at  large.  Again;  he  said  that  if,  upon  the 
most  liberal  construction  to  be  given  to  the 
acts  of  the  invaders,  they  might  be  excused 
for  the  destruction  of  the  boat,  no  excuse  ex- 
isted for  taking  the  life  of  the  deceased;  he 
was  killed  on  shore  after  he  had  left  the  boat; 
and  the  only  mode  in  which  the  question  could 
be  raised  whether  the  prisoner  could  claim  the 
protection  of  his  Government.was  by  objecting 
to  the  jurisdiction  of  the  court  on  the  trial  of 
the  indictment. 

Mr.  Willis  Hall,  Atty  Gen.,  on  the  same 
side. 

519*]  *The  prisoner  stands  indicted  for 
murder,  on  which  indictment  he  was  arraigned 
and  pleaded  not  guilty.  Notwithstanding  this, 
a  motion  is  made,  that  without  any  trial  of  that 
issue,  and  without  disposing  of  the  indictment, 
the  prisoner  be  discharged  from  custody. 
There  is  no  pretense  that  he  was  informally  or 
illegally  charged  in  the  indictment.  No  pre- 
tense that  the  return  of  the  sheriff  shows  he 
was  illegally  committed  or  is  illegally  detained 
in  custody. 

By  the  common  law,  as  well  as  by  statute 
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law,  both  in  England  and  in  this  State,  an  in- 
dictment must  be  disposed  of  by  a  motion  to 
quash  for  defects  apparent  on  its  face,  or  by  a 
trial  of  the  record,  when  issues  of  law  are  pre- 
sented to  the  court,  or  by  a  verdict  of  a  jury, 
or  by  a  nolle  prosequi.  I  know  of  no  other  way 
in  which  it  can  be  disposed  of;  I  have  heard  of 
no  other  way,  and  will  ask  my  learned  friend, 
when  he  is  closing  his  argument,  to  point  out 
to  the  court  some  precedent  in  which  an  in- 
dictment having  been  found,  and  the  prisoner 
having  pleaded  to  it,  was  afterwards  disposed 
of,  except  by  one  of  the  modes  which  I  have 
mentioned;  and  the  present  motion  is  not  any 
one  of  them.  This  is  a  motion  altogether  with- 
out a  precedent,  a  mere  experiment,  the  first 
of  the  kind  that  was  ever  made;  and  I  trust, 
if  the  view  I  take  of  the  law  is  the  right  one, 
the  court  will  pronounce  on  it  in  such  a  man- 
ner that  such  an  experiment  will  never  be  re- 
peated. 

Our  first  position  is,  that  this  court,  sitting 
as  a  court  of  law,  cannot  on  this  motion  look 
beyond  the  record  of  the  indictment  and  the 
plea. 

By  the  laws  of  England,  a  person  indicted 
for  murder  would  not  be  brought  before  the 
Court  of  K.  B.  Nor  would  a  writ  of  habeas 
corpus  be  granted  at  all  under  such  circum- 
stances. I  refer  the  court  to  the  Statute  of 
Habeas  Corpus,  and  particularly  to  the  Act  of 
31  Charles  II.,  ch.  2,  of  which  England  so 
much  boasts,  and  of  which  we  boast  also.  In 
that  section  which  makes  it  imperative  on  the 
court  to  grant  the  habeas  corpus,  cases  of  this 
kind  are  expressly  excepted.  In  the  more  re- 
cent Act,  56  Geo.  III.,  which  extends  the  writ 
*and  makes  it  the  duty  of  judges  to  [*52O 
grant  it  in  vacation,  cases  of  a  criminal  charac- 
ter are  excepted,  and  they  are  not  required  to 
issue  it  in  favor  of  a  prisoner  charged  with  a 
criminal  offense.  If,  theref ore.the  prisoner  thus 
legally  charged  with  murder  was  to  be  tried  in 
his  own  country,  he  would  not  be  allowed  to 
come  before  a  court  and  be  heard  on  a  motion 
for  his  discharge.  When  a  return  is  made  by 
the  officer  in  England,  the  court  gathers  the 
facts  from  the  return,  and  by  those  facts  de- 
termines whether  the  prisoner  is  legally  arrest- 
ed. Nor  will  they  allow  any  other  facts  to  be 
presented  to  them  beside  that  return.  In  the 
case  of  Swallow  v.  London,  Sid.,  287,  the  plaint- 
iff was  committed  for  refusing  to  take  the  oath 
of  alderman.  This  was  returned  to  the  habeas 
corpus,  and  the  plaintiff  desired  to  have  liber- 
ty to  plead  to  the  return,  and  offered  to  show 
that  he  was  an  officer  of  the  King's  mint,  and 
privileged  from  all  other  offices.  But  the  court 
remanded  Swallow  and  refused  bail,  but  di- 
rected thai  the  privilege  should  be  suggested 
in  the  Crown  office;  whereupon  the  Attorney- 
General  prayed  for  a  writ  of  privilege,  etc.,  to 
which  the  city  answered.  In  Gardner's  case, 
Cro.  Eliz.,  821,  Gardner  was  committed  on  the 
statute  giving  a  penalty  of  £10  for  carrying 
hand-guns,  etc.,  contrary  to  statute.  He  was 
removed  by  habeas  corpus  to  the  K.  B. ,  and  the 
return  disclosed  that  he  was  a  special  bailiff, 
having  a  right  in  the  execution  of  his  office  to 
carry  such  weapons — the  prisoner  was  not  dis- 
charged by  the  court,  but  all  the  facts  were  by 
direction  embodied  in  a  plea  of  justification, 
which  was  confessed  by  the  prosecuting  officer, 
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and  the  party  discharged  by  judgment  of  the 
court  upon  the  record.  So,  also,  the  Act  of  56 
Qeo.  III.,  ch.  100,  extends  the  old  provisions 
of  the  habeas  corpus,  and  allows  the  party  to 
go  beyond  the  return  ;  but  excludes  cases 
where  the  party  is  criminally  charged.  Amongst 
other  cases  decided  in  England,  is  that  of 
Leonard  Watson,  9  Ad.  &  Ell,  781.  This  was 
a  case  relative  to  some  of  the  rebels  in  Canada. 
When  they  were  at  Liverpool,  a  writ  of  habeas 
corpus  was  taken  out,  and  it  appeared  that  the 
521*]  officer  in  whose  *custody  they  were, 
made  a  false  return,  and  the  question  was  how 
to  get  at  it.  The  Chief  Justice  said:  "  How  far 
the  truth  of  this  return  may  be  canvassed,  I 
do  not  say."  The  court  knew  that  there  was  a 
wrong  refurn,  and  yet  they  were  not  willing  to 
allow  the  parties  to  show  that  the  return  was 
false,  on  the  motion  to  discharge;  but  sur- 
mounted the  point  by  granting  a  rule  to  show 
cause  why  the  returning  officer  should  not  be 
attached  for  his  false  return.  In  BushneU'n 
case,  Vaughan,  157,  it  was  held,  the  prisoner 
is  to  be  discharged  or  remanded  barely  upon 
the  return  and  nothing  else,  whether  in  the 
K.  B.  or  C.  P.  If,  therefore,  the  Q.  B.,  in 
England,  should  go  beyond  the  requirements 
of  their  statutes,  and  grant  the  writ  of  habeas 
corpus  to  a  person  charged  as  the  prisoner  is, 
no  evidence  would  be  received  except  what  ap- 
pears in  the  return  of  the  sheriff. 

It  is  admitted  that  our  statutes  have  gone 
somewhat  further.  By  2  R.  S.  p.  569,  sec.  48, 
the  prisoner  may  deny  the  facts  stated  in  the 
return,  and  may  allege  other  facts  to  show 
that  he  is  entitled  to  his  discharge.  But  it  is 
denied  that  this  section  contemplates  the  case 
of  a  prisoner  after  indictment ;  and  for  two 
reasons:  1.  An  indictment  is  in  the  nature  of 
a  judgment  or  decree  of  a  tribunal  having  ex- 
clusive jurisdiction  of  the  subject-matter.  This 
court  cannot  alter  or  amend  an  indictment.  It 
may  quash  for  insufficiency  in  law,  because  it 
may  see  before  as  well  as  after  trial,  that  the 
offense  is  not  legally  or  sufficiently  charged. 
But  neither  before  or  after  trial  can  it  question 
the  truth  of  the  finding  of  the  grand  or  petit 
jury  as  to  facts.  To  discharge  the  prisoner  on 
matters  of  fact,  is  to  try  the  indictment ;  which 
this  court,  without  a  jury,  has  no  power  to  do. 
2.  The  section  referred  to  allows  both  parties 
to  introduce  counter  allegations  and  proofs. 
But  the  evidence  on  which  the  indictment  is 
founded  is  required  to  be  kept  secret  by  the 
grand  jury.  2  R.  S.,  725,  sec.  31.  No  such  in- 
vestigation, therefore,  as  the  48th  section  above 
referred  to  contemplates,  can  take  place  after 
indictment.  In  this  case,  the  testimony  taken 
"before  the  grand  jury  has  not  been  presented 
to  the  court.  The  prosecuting  officer  has  not 
felt  himself  authorized  thus  to  make  it  public. 
522*]  *This  objection  may  be  illustrated  by 
two  or  three  English  cases.  In  Rexv.  Dalton, 
2  Str.,  911,  the  defendant  had  the  misfortune 
to  kill  his  school-fellow.  Return  to  habeas  cor- 
pus before  Chief  Justice,  that  prisoner  was 
committed  by  the  coroner  for  manslaughter  ; 
prayer  for  bail  Ch.  Justice.  The  return  of  the 
coroner  is  no  reason,  for  if  the  depositions  made 
it  murder,  he  would  not  bail  him  ;  or  contra, 
if  they  amounted  only  to  manslaughter,  he 
would  bail  though  the  coroner's  inquest  found 
it  murder.  The  distinction  is  between  a  coro- 


ner's  inquest  when  the  court  can  look  into  the 
depositions,  and  an  indictment  when  the  evi- 
dence is  s&iret.  See,  also,  Ld.  Mahon's  case,  1 
Salk.,  108.  Bail  may  be  allowed  after  a  coro- 
ner's inquest  finding  murder,  but  not  after  in- 
dictment ;  because  the  coroner  sometimes  pro- 
ceeds upon  depositions  taken  in  writing,  which 
we  may  look  into  ;  but  if  one  be  found  guilty 
of  murder  by  a  grand  jury,  the  court  cannot 
take  notice  of  their  evidence,  which  they  by 
their  oath  are  bound  to  conceal.  In  Bex  v. 
Bethatt,  1  Salk.,  847,  the  court  refused  to  dis- 
charge on  habeas  corpus,  although  the  commit- 
ment held  nought,  but  left  the  prisoner  to  his 
writ  of  error.  The  defendant  had  been  in- 
dicted. If  these  cases  are  correct,  if  it  is  true 
that  this  court  cannot  look  behind  the  indict- 
ment, and  see  the  evidence  on  which  the 
grand  jury  found  their  verdict,  as  a  matter  of 
course,  the  provisions  of  the  statute  cannot  be 
extended  to  a  prisoner  after  indictment,  and 
the  argument  would  end  here.  The  sheriff 
shows  a  regular  and  legal  return,  and  that 
ends  the  case  in  this  court. 

But  the  court  has  intimated  a  desire  that  the 
facts  on  both  sides  should  be  spread  before  it, 
that  it  may  decide  upon  the  whole  matter,  in 
case  it  should  come  to  the  conclusion  that  it 
may  legally  look  aside  of  the  record.  We  have, 
therefore,  reluctantly  followed  the  learned 
counsel  for  the  prisoner  in  presenting  such 
facts  on  behalf  of  the  people  as  were  hastily 
within  our  reach,  without  looking  into  the 
minutes  of  the  grand  jury.  In  this  view  of  the 
case,  and  assuming  that  the  court  may  deter- 
mine to  look  beyond  the  record,  our  second 
position  is,  that  the  court  can  consider  no  facts 
but  such  as  go  exclusively  to  the  illegality  of 
the  prisoner's  arrest  or  detention — not  to  his 
*guilt  or  innocence.  What  is  the  whole  [523 
scope  of  the  case  as  appears  from  the  facts  pre- 
sented? A  strong  excitement  existed  along 
the  borders,  and  men  on  both  sides  were  ar- 
rayed against  each  other.  A  rebellion  broke 
out  in  Canada,  and  some  of  the  rebels  who 
fought  there  fled  here  and  excited  the  sym- 
pathies of  some  of  our  citizens.  They  went 
back  to  Navy  Island,  which  is  beyond  our 
jurisdiction,  and  some  of  our  citizens  followed 
them,  and  there  were  great  apprehensions  of 
violence,  both  in  Canada  and  in  our  territories. 
Our  governments  at  Albany  and  Washington 
were  doing  everything  they  could  to  prevent 
an  infringement  of  our  obligations  with  En- 
gland. The  District  Attorney  of  the  U.  S. ,  and 
of  this  State,  and  all  the  officers  of  the  govern- 
ment at  Albany  and  Washington,  evinced  the 
greatest  desire  to  prevent  any  collision  between 
our  citizens  and  the  subjects  of  England  ;  and 
the  letter  of  Mr.  Rogers,  of  Buffalo,  the  dis- 
trict attorney,  distinctly  said  that  the  crisis 
was  passed,  that  our  people  were  quiet,  and 
that  the  patriots  had  left  there,  and  that  the 
danger  was  in  a  great  measure  overcome.  Un- 
der these  circumstances,  this  midnight  invasion 
of  our  territory  was  made,  and  Durfee,  one  of 
our  citizens,  was  murdered  on  our  own  shores. 
And  after  this  murder  had  remained  for  three 
years  without  any  explanation  or  satisfaction 
"from  England,  the  hand  that  committed  the 
deed,  the  man  that  said  he  killed  Durfee,  is 
found  within  our  jurisdiction,  brought  before 
a  magistrate  and  proved  on  the  strongest  evi- 
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dence  ever  brought  before  a  committing  mag 
istrate,  guilty  of  murder  ;  and  the  magistrate 
commits  him.  And  I  might  say  more  ;  that 
at  the  time  every  effort  was  made  to  have  him 
discharged.  He  was  urged  to  produce  wit- 
nesses to  prove  an  alibi,  that  the  magistrates 
might  let  him  go  ;  but  he  failed  to  do  it.  There 
was  no  bitterness  of  feeling  evinced  towards 
him,  no  spirit  of  revenge  or  hatred  manifest- 
ed, nor  any  other  disposition  shown,  but  that 
the  laws  of  this  State  should  not  be  trampled 
on  with  impunity. 

After  the  prisoner  was  arrested,  the  British 
Government  for  the  first  time  avow  that  he  was 
acting  under  the  orders  of  his  Government. 
The  question  is,  if  the  court  will  go  beyond 
524*]  *the  indictment,  what  facts  will  they 
consider.  We  contend  that  they  cannot  con- 
sider any  facts  aliunde,  except  what  go  to  the 
illegality  of  the  commitment,  or  detention;  not 
to  the  guilt  or  innocence  of  the  party.  The 
words  in  the  statute,  "entitled  to  his  dis- 
charge," are  not  equivalent  to  the  words  "not 
guilty."  Sections  42  and  43  restrict  the  court 
to  inquire  as  to  the  legality  of  the  commitment; 
but  an  inquiry  as  to  the  legality  of  his  deten- 
tion by  no  means  involves  an  inquiry  as  to  his 
guilt  or  innocence.  An  innocent  man  may  be 
legally  arrested  and  detained  for  trial.  The 
distinction  is  a  broad  one,  and  essential  to  be 
made.  If  not  made,  where  is  the  court  to  stop? 
In  every  case  of  murder  the  party  can  allege 
that  he  is  an  innocent  man,  and  claim  to  be 
discharged,  without  trial  by  jury.  If  the  court 
can  examine  into  the  innocence  of  any  party, 
nothing  can  prevent  them  from  examining  in- 
to the  most  complicated  case  of  guilt.  But  the 
court  has  no  such  power.  To  illustrate  my  argu- 
ment, I  will  suppose  the  case  of  an  ambassador 
from  a  foreign  power  being  arrested  and  com- 
mitted, and  that  he  appears  before  the  court 
on  habeas  corpus,  and  says  he  is  the  ambassa- 
dor of  a  foreign  power,  sent  here  by  virtue  of 
treaties,  and  not  subject  to  our  laws.  The 
court  may  allow  this  fact  to  be  proved,  because 
it  shows  that  the  party  is  illegally  detained, 
and  has  no  reference  to  his  guilt  or  innocence. 
But  suppose  a  man  to  kill  another  in  self  de- 
fense, and  that  he  was  indicted  for  murder, 
and  came  before  a  court,  and  offered  to  show 
that  the  homicide  was  in  self-defense,  could 
the  court  listen  to  him?  Suppose  that  he  was 
a  peace  officer,  and  while  making  an  arrest 
was  necessarily  obliged  to  take  a  man's  life, 
could  the  court,  in  such  a  case,  listen  to  him? 
Clearly  not.  Suppose  a  sheriff  to  execute  the 
sentence  of  the  law  on  a  criminal  at  a  different 
place  and  manner  from  that  stated  in  his  war- 
rant? Suppose  he  is  indicted  for  it,  and  brings 
the  record,  and  says  that  it  was  in  pursuance 
of  the  sentence  of  the  court  he  did  it,  could  the 
court  listen  to  him?  How  could  the  court,  in 
such  a  case,  enter  into  any  inquiry  as  to  wheth- 
er the  sheriff  had  an  excuse  for  acting  as  he 
did?  That  would  be  a  question  only  for  a  jury. 
It  is,  therefore,  evident,  however  plain  the  case, 
this  court  cannot  listen  to  any  matter  of  guilt 
525*]or  innocence.  *If  the  Governor  of  this 
State  calls  out  the  militia  to  execute  the  law, 
and  one  of  them  kills  a  citizen,  it  may  or  it 
may  not  be  murder,  according  to  the  circum- 
stances ;  but  suppose  the  party  indicted  offered 
to  present  those  circumstances  to  the  court, 
WEND.  25. 


would  the  court  listen  to  him?  Suppose  the 
Governor  should  send-  a  certificate  that  the 
soldier  killed  the  man  by  his  order,  would  such 
a  document  produce  any  sentiment  but  aston- 
ishment? and  should  we  be  called  on  to  pay 
respect  to  such  an  exercise  of  authority  on  the 
part  of  a  foreign  government,  as  would  not  be 
tolerated,  coming  from  the  Executive  of  our 
own  Government? 

Our  third  position  is,  that  the  return  of  the 
sheriff  shows  a  legal  cause  for  the  commitment 
aud  detention  of  the  prisoner,  and  no  fact 
aliuride  has  been  disclosed  showing  that  he  is 
entitled  to  his  discharge.  Neither  the  commit- 
ting magistrate  nor  the  grand  jury  could  have 
done  otherwise  than  they  did.  Enough  ap- 
pears before  the  court  to  show  that  they  did 
no  more  than  their  duty.  After  the  party  was 
arrested  and  the  witnesses  examined,  time  was 
given  the  prisoner  from  the  12th  to  the  18th  of 
the  month  to  procure  his  witnesses;  and  every 
facility  was  extended  to  him  for  the  purpose, 
and  after  calm  consideration,  on  the  part  of 
the  magistrate,  he  felt  bound  by  his  oath  to 
detain  him.  He  remained  in  that  situation 
until  the  facts  were  placed  before  the  grand 
inquest.  And  I  will  here  say,  that  the  grand 
jury  that  indicted  him  was  not  made  up  of 
"patriots,"  or  "sympathisers,"  but  of  some  of 
the  calmest  and  most  unprejudiced  men  in  the 
country,  as  cool  and  dispassionate  as  the  grand 
inquest  of  any  county  in  N.  Y. ;  though  living 
on  the  borders,  in  Niagara  County,  they  had 
no  feeling  to  induce  them  to  find  a  present- 
ment against  the  prisoner,  unless  his  guilt  was 
fully  borne  out  by  the  strongest  facts.  And 
the  foreman  of  this  grand  jury  was  a  member 
of  the  Society  of  Friends.  (Counsel  for  the 
prisoner  denied  this.)  The  gentleman  on  the 
other  side  says  I  am  not  correct,  that  he  was 
not  tht  foreman.  But  he  was  at  least  one  of 
the  grand  jury  who  found  the  bill  of  indict- 
ment. Aud  this  man  was  one  whose  princi- 
ples and  nature  made  him  abhor  the  shedding 
of  human  blood.  But  to  his  conscience  the  act 
had  been  so  clearly  *proved,  and  the  [*52<> 
evidence  of  it  was  so  strong,  that  in  regard  to 
the  oath  which  he  had  taken  on  the  inquest,  he 
could  not  hesitate  to  say  it  was  a  true  bill.  No 
fact  now  known  to  this  court,  was  then  un- 
known to  the  grand  inquest,  except  the  recent- 
ly avowed  order  of  the  British  Government. 
What  effect  is  to  be  given  to  that  order? 

We  aver  that  the  recent  avowal  of  the  Brit- 
ish minister  that  the  prisoner  acted  under  the 
orders  of  his  Government,  does  not  render  the 
original  commitment,  or  the  present  detention 
of  the  prisoner,  illegal.  The  order  can  have  ef- 
fect but  in  one  of  two  ways.  First,  as  a  justi- 
fication of  the  prisoner  to  establish  his  inno- 
cence; or,  secondly,  admitting  that  he  is  guilty, 
as  charged  in  the  indictment,  as  a  protection  to 
exonerate  him  from  the  operation  of  our  laws. 
In  the  first  point  of  view,  as  a  justification  of  the 
prisoner,  it  is  a  fact  exclusively  for  the  consid- 
eration of  the  jury,  and  comes  not  in  avoid 
ance  of  the  indictment.  The  indictment  charges 
him  with  having  maliciously  killed  the  man, 
but  the  avowal  of  the  British  Government 
says  he  did  it  in  discharge  of  his  duty.  It  is, 
therefore,  a  fair  issue  for  the  jury.  If  he  did 
it  from  duty,  and  not  from  malice,  I  presume 
the  jury  will  find  him  not  guilty  of  murder.  I 
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presume,  if  the  order  of  the  British  Govern- 
ment is  to  have  any  effect,  it  must  be  in  this 
way.  I  see  no  other  way.  I  can  see  no  reason  ; 
why  a  foreign  order  can  have  an  effect  differ- 
ent from  an  order  of  our  own  Government ; 
and  if  such  a  fact  could  protect  one  of  our 
soldiers,  in  order  to  do  so  it  must  be  placed  be- 
fore a  court  and  jury,  and  not  before  a  court 
to  be  tried  as  a  mere  abstract  question  of  law. 
If  it  is  to  have  any  effect,  it  is  a  matter  for  the 
jury  to  consider,  whether  the  prisoner,  out  of 
his  own  malice,  killed  Durfee,  or  whether  the 
order  gives  the  murder  such  acolor  as  it  receives 
in  the  language  of  the  avowal  by  the  British 
Government.  The  ground  on  which  the  Brit- 
ish Government  makes  the  demand  for  the  re- 
lease of  the  prisoner  is,  that  the  transaction 
for  which  he  was  arrested,  "was  of  a  public 
character,  planned  and  executed  by  persons 
duly  empowered  by  Her  Majesty's  colonial  au- 
thorities to  take  any  steps,  and  to  adopt  any 
acts  which  might  be  necessary  for  the  defense 
of  Her  Majesty's  territories,  and  for  the  pro- 
527*]  tection*of  Her  Majesty's  subjects,  and, 
consequently,  they  were  doing  their  duty,  etc." 
If  I  understand  the  effect  intended  by  this,  it 
is  to  put  the  transaction  on  the  ground  that  the 
prisoner  was  not  guilty  of  any  criminal  act, 
but  was  perfoming  an  act  of  duty.  And  if  it 
were  his  duty  to  kill  Durfee,  it  was,  conse- 
quently, not  murder  ;  and  the  jury  will  so  find 
it.  This  alleged  question  of  duty  clearly  in- 
volves a  matter  which  must  go  before  a  jury, 
to  try  whether  he  was  right  or  wrong;  but  can- 
not be  a  proper  question  for  the  decision  of 
this  court.  And  the  question  of  law  as  to 
whether  he  was  legally  arrested  and  detained, 
has  nothing  whatever  to  do  with  the  question 
of  duty. 

There  are  insuperable  difficulties  in  the  way 
of  the  inquiry  whether  the  order  of  the  British 
Government  is  a  justification  of  the  prisoner. 
The  court  must  first  decide  whether  the  order 
itself  was  valid,  or  whether  it  was  illegal  and 
void  and  whether,  if  void,  it  can  justify  the 
prisoner.  These  are  questions  of  law  which 
this  court  may  decide  when  all  the  facts  are 
presented.  But  there  is  a  third  most  material 
inquiry — if  the  order  is  adduced  as  a  justifi- 
cation or  proof  of  innocence — which  this  court 
cannot  entertain  :  has  the  prisoner  been  guilty 
of  no  excess?  has  he  not  gone  beyond  the  order 
or  aside  the  order?  This  is  most  emphatically 
a  question  of  fact,  and  can  be  disposed  of  only 
by  a  jury.  This  is  a  fatal  objection  to  this 
motion,  on  every  ground  on  which  it  can  be 
placed,  and  renders  a  trial  by  jury  absolutely 
indispensable.  If  the  prisoner  had  been  in- 
dicted for  executing  a  similar  order  on  British 
soil,  he  must,  by  the  laws  and  usages  of  En- 
gland, have  been  tried  bv  a  jury.  In  the  c&se  of 
Gardner,  Kelyng,  p.  46,  Gardner  and  19  others 
were  indicted  for  breaking  open  the  house  of 
Hutchinson  in  Cheapside ;  and  the  evidence 
was.  that  Darlington,  the  Secretary  of  State, 
by  direction  of  the  King,  made  out  an  order  to 
arrest  certain  men,  and  Gardner  heard  they 
were  then  holding  a  meeting  at  Hutchinson's 
house.  Some  of  the  soldiers  broke  open  the 
house,  and  some  took  away  articles  from  it. 
Here  was  a  case  where  soldiers,  acting  under 
the  order  of  their  own  government,  were  in- 
dicted. There  was  no  objection  interposed 
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that  they  had  acted  *underthe  orders  [*528 
of  the  Secretary  of  State.  The  court  did  not 
obey  the  mandates  of  the  Executive,  but 
opened  the  law  books  and  laid  down  and  carried 
out  the  laws.  Here  was  a  case  in  England 
somewhat  similar  to  the  one  that  occurred 
here.  There  the  party  arrested  men  illegally, 
broke  open  doors,  and  stole  away  articles.  This 
was  not  in  pursuance  of  their  orders  ;  neither 
was  the  killing  of  Durfee  in  pursuance  of  the 
order  to  destroy  The  Caroline.  If,  then,  the 
motion  now  before  the  court  prevails,  you  will 
be  administering  the  law  to  the  prisoner,  not 
as  it  would  be  administered  to  him  'in  En- 
gland, or  as  you  would  administer  it  to  our 
own  citizens  acting  under  the  order  of  an  ex- 
ecutive officer  in  our  own  country.  And  I  will 
ask  the  counsel  to  show  that  the  order  of  a  for- 
eign executive  should  have  more  efficiency 
when  executed  by  foreigners  on  our  own  terri- 
tories, than  it  would  have  when  executed  by 
our  citizens  on  our  own-  soil,  or  by  the  same 
foreigners  on  their  soil. 

Let  us  now  view  the  order  in  the  only  other 
way  in  which  it  can  have  effect,  and  the  only 
way  in  which  it  can  be  considered  by  the  court 
on  this  motion,  viz. :  as  exempting  the  prison- 
er from  the  jurisdiction  of  our  laws  and  pro- 
tecting him  from  trial.  If  the  court  can  go  be- 
hind the  indictment  it  must  discharge  the 
prisoner,  if  satisfied  of  the  truth  of  three  propo- 
sitions: 1.  That  the  avowal  of  Mr.  Fox  is  con- 
clusive evidence  of  the  order.  This  proposition 
will  not  be  contested.  2.  That  the  order  is  set 
forth  in  the  avowal  with  sufficient  particular- 
ity to  show  that  it  covers  the  act  for  which  the 
prisoner  is  indicted  ;  and  3.  That  an  order  of 
a  foreign  government  can  legally  protect  a 
murderer  from  trial  in  this  State.  As  to  the 
second  proposition,  the  order  in  the  letter  from 
Mr.  Fox  to  Mr.  Webster  is  not  sufficiently 
definite  for  the  court  to  act  upon.  The  letter 
says  that  the  transaction  for  which  the  prison- 
er has  been  arrested  was  "planned  by  persons 
empowered  by  Her  Majesty's  Government." 
Was  the  transaction  which  these  persons 
planned  the  murder  of  Durfee?  Such  a  supposi- 
tion is  absurd.  What  it  was  we  are  left  to  guess 
and  without  looking  to  public  rumors  for  in  for- 
mation,this  court  cannot  know  what  that  public 
transaction  was.  We  know  from  public  rumor 
that  *it  was  to  destroy  The  Caroline:  but  [*529 
we  have  not  the  authority  of  this  letter  for  it. 
The  court  must,  therefore,  see,  from  this  doc- 
ument, it  is  not  sufficiently  definite  that  the 
transaction  it  speaks  of  is  the  occurence  for 
which  the  grand  jury  have  found  their  indict- 
ment. It  also  says  that  they  were  authorized 
to  take  any  steps  necessary  for  the  defense  of 
Her  Majesty's  subjects.  Can  this  court  decide 
that  the -murder  of  Durfee  was  necessary  for 
the  defense  of  Her  Majesty's  subjects?  Thus 
far  the  court  must  go.  They  must  say  that  the 
murder  was  necessary  under  the  order  for  the 
protection  of  Her  Majesty's  subjects.  The  third 
proposition,  which  is  the  main  point  of  the 
whole  discussion,  is,  that  the  order  of  a  foreign 
government  will  protect  its  agents  from  trial, 
though  guilty  of  murder.  We  assume  that  the 
charge  is  true.  No  matter  what  his  guilt.  We 
will  not  inquire  into  it,  and  must  assume  that 
he  is  guilty.  And  we  must  then  assume  that 
the  order  of  a  foreign  government  can  protect 
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him  from  a  trial  in  this  State,  although  guilty 
of  murder.  The  proposition  relies  on  the 
order,  not  as  ajustification,  butas  a  protection. 
In  connection  with  this  proposition,  and 
•before  entering  upon  its  discussion,  it  is  proper 
to  answer  some  of  the  positions  taken  by  the 
learned  counsel  who  addressed  the  court  in  the 
opening  of  this  case.  Some  of  those  positions 
are  true,  but  most  of  them  entirely  misapplied. 
It  is  asserted  that  a  man  cannot  be  held  per- 
sonally responsible  for  what  he  does  by  order 
of  his  sovereign.  That,  generally  speaking,  is 
a  true  proposition,  but  it  is  only  true  as  regards 
his  own  sovereign,  and  so  far  as  the  order  is 
duly  carried  out,  and  not  deviated  from.  It  can 
be  inquired  into  between  him  and  his  own  sov- 
ereign, if  he  went  beyond  the  order.  But 
between  him  and  any  other  sovereign  it  has  no 
application.  The  counsel  said  that  the  individ- 
ual would  be  subject  to  punishment  if  he  did 
not  obey  his  sovereign  ;  but  that  has  no  appli- 
cation here,  as  the  prisoner  was  a  volunteer 
and  a  citizen,  and  not  acting  involuntarily  or 
under  compulsory  orders  of  his  sovereign. 
Vattel  says  that  those  not  belonging  to  the 
army  are  not  recognized  by  the  usages  of  war, 
and  if  the  peasantry  mix  in  war  they  are  not 
53O*]  entitled  to  the  privileges  *of  soldiers, 
"but  are  cut  down  wherever  they  are  met.  The 
prisoner  was  a  civilian,  and  nol  an  officer  of 
the  army  or  navy,  but  volunteered  (in  the  lan- 

Sjageof  Gov.  Head's  dispatch)  to  follow  Capt. 
rew  "  to  Hell."  If,  then,  he  was  a  volunteer 
to  do  things  in  violation  of  the  laws  of  God 
-and  man,  he  cannot  be  protected  on  the  ground 
of  coercion.  In  the  times  of  the  Roman  Re- 
public, soldiers  were  sworn,  and  none  others 
-were  entitled  to  the  laws  of  war.  Vattel  says 
that  none  but  soldiers  and  sailors  are  entitled 
to  the  usages  of  war.  And  if  a  civilian  (like 
the  prisoner)  go  and  place  his  conscience  in 
other  men's  hands,  to  do  he  knows  not  what, 
or  go  he  knows  not  where,  he  cannot  be  pro- 
tected by  an  order,  for  he  makes  the  act  his 
own.  Besides,  it  is  not  a  true  position  that  a 
subject  is  bound  to  obey  the  orders  of  his  sov- 
ereign, no  matter  how  much  his  conduct  will 
injure  other  nations  or  individuals.  An  Act  of 
Parliament  contrary  to  the  laws  of  nations, 
Blackstone  says,  is  void — how  much  more  the 
mere  command  of  a  King  ?  Nor  is  it  true  that 
a  subject  is  not  bound  to  know  and  observe  the 
law  of  nations.  The  law  of  nations  is  part  of 
the  common  law — every  nation  and  every  cit- 
izen of  every  nation  is  bound  by  it ;  and  it  is 
an  essential  principle,  that  everyone  subject  to 
a  law,  must  know  that  law,  and  cannot  be  per- 
mitted to  plead  ignorance  as  an  excuse  for  its 
violation.  It  is  not  a  true  position  that  the  de- 
struction of  The  Caroline  was  an  act  of  war, 
and  that,  therefore,  the  civil  courts  cannot  take 
cognizance  of  it  or  of  the  matters  growing  out 
of  it.  It  was  an  act  of  violence,  but  not  of  war. 
The  subsequent  battle  at  Prescott  was  a  much 
more  warlike  occurrence.  Yet  the  prisoners 
taken  on  that  occasion  were  tried  by  the  K.  B. 
iin  Canada  and  some  condemned  to  be  shot  and 
•some  to  be  transported  to  Van  Dieman's  Land. 
.Leonard  Watson,  9  Ad.  &E11.,  731.  Nor  would 
a  state  of  war  necessarily  oust  the  civil  courts 
•  of  their  jurisdiction.  When  Gen.  Jackson,  in 
Florida,  seized  Arbuthnot  and  Ambrister  in 
:arms,  and  tried  them  by  a  court-martial  and 
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executed  them,  it  was  strongly  urged  against 
him  that  he  should  have  delivered  them  over  to 
the  civil  courts  to  be  tried.  And  his  defenders 
did  not  reply  that  such  would  not  have  been 
*the  proper  course,  or  that  such  courts  [*531 
would  not  have  had  jurisdiction  ;  but  that 
there  were  no  organized  courts  at  that  time  in 
Florida. 

Let  us  now  proceed  with  the  discussion  of 
the  great  and  main  proposition.  Is  there  any 
power  in  this  court  to  discharge  the  prisoner 
without  reference  to  his  guilt  or  innocence, 
and  simply  because  an  order  of  the  British 
Government  will  protect  him  from  our  laws  ? 
This  order  must  have  a  binding  effect  on  this 
court  in  one  of  two  ways.  It  is  either  an  act 
directory  to  the  court,  emanating  from  a  supe- 
rior jurisdiction  having  power~to  issue  it,  or 
must  derive  its  efficacy  from  some  general  law 
binding  on  this  court.  To  the  first,  there  is  no 
pretense  that  an  order  from  the  English  Gov- 
ernment has  power  over  this  court.  Secondly, 
there  is  no  law,  municipal  or  national,  which 
gives  efficacy  to  this  order.  It  is  conceded  that 
the  law  of  nations  is  part  of  the  common  law 
of  which  this  court  has  jurisdiction.  Black- 
stone  says  that  "  In  arbitrary  States,  the  law  of 
nations,  wherever  it  contradicts,  or  is  not  pro- 
vided for  by  the  municipal  law  of  the  country, 
is -enforced  by  the  royal  power;  but  since  in 
England  no  royal  power  can  introduce  a  new 
law,  orsuspend  the  execution  of  the  old,  there- 
fore the  law  of  nations,  whenever  any  question 
arises  which  is  property  the  object  of  its  juris- 
diction, is  here  adopted  in  its  full  extent  by  the 
common  law,  and  is  held  to  be  part  of  the  law 
of  the  land."  4  Bl.  Com.,  67.  So  that  in 
England  no  royal  power  can  ever  alter  or  sus- 
pend the  law  ;  and  no  royal  order  can  suspend 
it  here.  It  is.  therefore,  a  part  of  the  common 
law  over  which  this  court  has  jurisdiction.  The 
whole  expedition,  from  beginning  to  end, 
could  be  brought  here  and  passed  upon  as  a 
part  of  the  common  law,  the  administration  of 
which  is  committed  to  this  court.  It  is  not 
proposed  to  go  into  the  question  of  the  juris- 
diction of  the  U.  S.  Courts  and  State  Courts. 
No  doubt  this  would  be  a  proper  matter  for  U. 
S.  legislation.  Perhaps  the  Constitution  is  suf- 
ficiently broad  to  cover  a  case  of  this  kind  and, 
therefore,  an  Act  might  be  passed  to  declare 
which  court,  circuit  or  district,  should  take 
jurisdiction  of  it.  But  no  such  act  has  been 
passed,  and  therefore  no  court  of  the  U.  S.  has 
jurisdiction  *of  the  case.  And  if  so,  [*532 
where  is  the  murderer  to  be  tried  ?  Not  in  the 
State  Court,  because  it  is  a  question  of  inter- 
national law.  Not  in  the  court  of  the  U.  S., 
because  they  have  no  jurisdiction  of  the  of- 
fense. Not  in  Canada,  because  the  place  is  not 
within  their  jurisdiction  ;  and  the  counsel 
would  thus  send  Cain  again  abroad  with  his 
brother's  blood  upon  his  forehead,  if,  as  we 
assume  it  to  be,  the  case  is  one  of  rancorous 
malice. 

The  law  of  nations  is  made  up  of  the  natural 
law,  the  customary  law,  and  treaties.  1  Kent, 
Com.,  3.  In  which  branch  of  this  law  of  na- 
tions can  be  found  the  principle  contended  for 
by  the  counsel  for  the  prisoner  ?  There  is 
nothing  in  the  treaties  between  the  U.  S.  and 
Great  Britain,  that  an  order  of  the  English 
Government  should  protect  her  subjects  if  they 
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murder  our  citizens.  There  is  no  such  principle 
in  the  natural  or  moral  law.  Thai  law  con- 
demns the  murderer  in  as  strong  terms  as  our 
municipal  law,  and  even  forbids  the  unneces- 
sary shedding  of  blood  in  open  war.  "  It  is  an 
untrue  position,  when  taken  generally,  that  by 
the  law  of  nature  or  nations,  a  man  may  kill 
hid  enemy  ;  he  has  only  a  right  to  kill  him  in 
particular  cases — in  cases  of  absolute  necessity 
for  self-defense."  1  Bl.  Com.,  411.  The  prin 
ciple  is,  therefore,  to  be  found  neither  in  treaty 
stipulations  or  the  natural  or  moral  law.  Is  it 
to  be  found  in  customary  law  ?  Has  it  ever 
been  the  practice,  as  collected  from  the  history 
of  nations,  for  one  nation  to  send  such  orders 
to  be  executed  on  the  territory  of  another  ? 
Has  such  an  order  ever  been  considered  valid? 
If  such  a  military  order  is  valid,  why  not,  a 
civil  one,  emanating  from  the  same  sovereign? 
And  whether  it  is  of  a  military  or  a  civil  char- 
acter, what  difference  does  it  make  in  the 
offense  ?  If  the  sovereign  of  England  can  make 
an  order  to  send  soldiers  and  burn  Buffalo  in 
time  of  peace,  why  can  she  not  make  an  order 
for  a  sheriff  of  Canada  to  go  to  Rochester  and 
arrest  McKenzie  ;  and  if  he  kill  him  while 
making  the  arrest,  why  should  not  the  order 
protect  him  from  trial  ?  Can  the  counsel  point 
out  to  me  any  difference,  or  why  a  civil  order 
should  not  be  as  efficacious  as  a  military  one  ? 
533*]  *I  will  now  call  the  attention  of  the 
court  to  some  authorities  to  show  that  inva- 
sions of  this  sort,  by  order  of  a  foreign  gov- 
ernment, whether  civil'or  military,  are^ always 
held  a  violation  of  national  law;  and  are  left 
to  be  dealt  with,  by  the  jurisdiction  within 
which  the  crime  is  committed.  I  refer  to  Vat- 
tel,  B.  II.,  ch.  7,  sec.  93,  who  says  that  foreign 
nations  "  cannot,  without  an  injury  to  a  State, 
enter  sword  in  hand  into  his  territories  in  pur- 
suit of  a  criminal,  and  take  him  from  thence." 
This  is  called  a  violation  of  territory, and  noth- 
ing should  be  repulsed  with  more  vigor.  The 
instructions  given  by  President  Monroe  to  the 
Commissioners  at  Ghent  contain  this  declara- 
tion. "  Offenders,  even  conspirators,  cannot 
be  pursued  by  one  power  into  the  territory  of 
another,  nor  are  they  delivered  up  by  the  lat- 
ter, except  in  compliance  with  treaties,  or  by 
favor."  See  Monroe's  Instructions  to  the  Com- 
missioners of  Ghent.  Vattel,  B.  III.,  ch.  2, 
sec.  15,  p.  764,  shows  that  the  order  from  a 
foreign  government  will  not  protect  a  subject 
from  execution.  He  speaks  of  foreign  enlist- 
ment of  soldiers  within  other  territories,  and 
says  that  "  foreign  recruiters  are  hanged,  and 
justly,  as  it  is  not  presumed  their  sovereign  or- 
ders them  to  commit  the  crime;  and  if  they 
did  receive  such  an  order,  they  ought  not  to 
obey  it — the  sovereign  having  no  right  to  com- 
mand what  is  contrary  to  the  law  of  nations." 
Here  is  authority  that  the  subject  is  not  bound 
to  obey  the  order  of  his  sovereign,  involving 
the  commission  of  crime.  Again;  Vattel,  B. 
III.,  ch.  6,  sec.  68.  "  Nothing  of  all  this  takes 
place  in  a  war  void  of  form  and  unlawful, 
more  properly  called  robbery,  being  under- 
taken without  right,  without  so  much  as  an 
apparent  cause.  It  can  be  productive  of  no  law- 
ful effect,  nor  give  any  right  to  the  author  of 
it.  A  nation  attacked  by  such  sort  of  enemies, 
is  not  under  any  obligation  to  observe  towards 
them  the  rules  of  war  in  form.  It  may  treat 
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them  as  robbers.  The  City  of  Geneva,  after 
defeating  the  attempt  of  the  famous  Escalade, 
hung  up  the  Savoyards,  whom  they  had  made 
prisoners,  as  robbers  who  had  attacked  them 
without  any  cause  or  declaration  of  war.  No- 
body offered  to  censure  this  proceeding,  which 
would  have  been  detested  in  a  formal  war." 
This  would  have  been  the  case  in  the  present 
•transaction,  if,  instead  of  McLeod  [*534 
coming  here  three  years  after  the  invasion,  he 
had  been  taken  at  the  moment  and  hung  up. 

What  has  been  the  course  of  the  English 
courts  towards  our  citizens  in  respect  to  alleged 
violations  of  territory?  See  the  report  of  the 
trial  of  John  Baker,  found  in  the  House  Doc- 
uments, No.  90,  20th  Congress,  p.  308.  Baker 
was  a  citizen  of  the  State  of  Maine,  and  July 
4,  1829,  invited  some  neighbors  to  dine  with 
him,  and  put  up  the  flag  of  the  U.  S.  and  a  lib- 
erty pole.  For  so  doing  he  was  arrested  by  the 
authorities  of  New  Brunswick,  and  was  tried 
and  sent  to  prison,  and  remained  there  some 
time.  Our  government  solicited  his  discharge. 
There  was  a  question  as  to  the  jurisdiction  of 
the  place  where  Baker  lived,  when  he  put  up 
the  American  flag.  Both  nations  claimed  it, 
and  the  question  was  pending  as  to  whom  the 
territory  belonged.  The  British  authorities, 
however,  did  not  let  the  individual  question  be 
merged  in  the  national  question.  They  held 
him  personally  responsible,  and  tried  and  con- 
victed him,  although  negotiations  were  then 
going  on  at  Washington  and  London.  In  May, 
1828,  in  a  letter  from  Mr.  Lawrence  to  La. 
Aberdeen,  he  holds  the  following  language: 
"  How  far  the  U.  S.  may  regard  it  as  an  aggra- 
vation of  their  original  complaint,  that  the 
prosecution  of  New  Brunswick  was  proceeded 
with  during  the  pendency  of  a  diplomatic  dis- 
cussion on  the  right  to  arrest  Mr.  Baker,  and 
that  he  was  brought  to  trial  more  than  two 
months  after  a  formal  demand  for  his  release 
had  been  made  by  the  American  Government 
to  the  British  minister  residing  at  Washington, 
must  rest  with  the  President  to  decide."  This 
demand  was  made  on  the  ground  that  the  ju- 
risdiction of  the  place  belonged  to  us.  But 
though  it  was  a  public  affair,and  then  the  sub- 
ject of  negotiation,  the  British  Government  re- 
fused to  release  him.  See,  also,  another  case, 
that  of  Ebentzer  Greely.  House  Documents, 
No.  81,  25th  Congress.  See  his  letter  to  Gov- 
ernor Dunlap,  June  12,  1837.  Also,  Steven- 
son to  Palmerston,  Sen.  Doc.  197,  p.  9,  1841. 
Palmerston  to  Stevenson,  p.  9,  10.  Greely,  an 
American  citizen,  was  sent  to  Madawasca  to 
take  the  *census,  and  for  so  doing  was  [*535 
sent  to  jail  by  the  authorities  of  New  Bruns- 
wick. A  demand  was  made  for  his  release, 
but  it  seems  that  the  British  authorities  were 
not  then  so  expeditious  as  they  seem  disposed 
that  we  should  be  now.  For  after  long  discus- 
sion, the  British  Government  declined  surren- 
dering Greely.  as  they  had  formerly  declined 
surrendering  Baker.  It  is  true  that 'in  this  case 
there  was  a  question  of  jurisdiction,  as  to  who- 
were  entitled  to  the  territory,  but  that  did  not 
prevent  them  from  detaining  the  man.  Apply 
this  case  to  the  question  before  us,  and  accord- 
ing to  the  argument  which  has  been  used  here-, 
it  was  a  national  affair,  and  the  private  injury 
was  swallowed  up  by  the  national  one.  And 
it  should  only  have  been  necessary  to  show  an 
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English  court  that  Mr.  Webster  and  Mr.  Fox 
had  it  under  discussion,  and  the  court  would 
of  course  immediately  take  his  chains  off  and 
let  him  free.  Was  it  so  when  the  rights  of  our 
citizens  were  at  issue?  We  asked  for  their  re- 
lease, because  the  territory  belonged  to  us,  or 
at  least  it  was  a  disputed  question,  and  neither 
party,  by  mutual  understanding,  was  to  exer- 
cise exclusive  jurisdiction  over  it.  But  they 
said  that  the  man  who  raised  the  liberty  pole 
had  committed  a  treasonable  offense,  which 
could  not  be  passed  over  with  safety.  On  the 
other  hand,  we  insisted  he  was  but  exercising 
his  rights  and  doing  his  duty  as  an  American 
citizen.  But  notwithstanding  the  question  be- 
tween the  two  nations,  they  seized  the  man, 
and  said  that  their  laws  required  he  should  be 
punished.  Does  not  this  reasoning  apply  here? 
And  shall  we  let  our  Canada  neighbors  come 
here  and  commit  murder?  And  shall  we  tell 
these  bandits,  if  you  come  on  our  shores  and 
murder  our  citizens  by  order  of  your  Govern- 
ment, you  only  do  your  duty?  And  shall  we 
thus  let  men  escape  punishment,  both  here  and 
in  Canada,  on  the  equally  novel  and  absurd 
dectrine  that  there  is  no  jurisdiction  to  try 
them?  A  doctrine  so  monstrous  that  it  could 
never  be  received  by  any  court;  nor  can  it  be 
supposed  that  it  was  ever  seriously  urged  be- 
fore any  court.  We  will  go  a  step  further,  and 
show  that  by  the  law  of  nations,  these  illegal 
orders  are  discredited  even  by  the  usages  of 
war.  Vattel,  B.  III.,  ch.  8,  sec.  154,  speaking 
536*J  *of  whether  an  enemy  may  be  assassin- 
ated, condemns  it,  and  says  that  the  assassins 
should  be  considered  as  murderers.  He  speaks 
of  soldiers  getting  into  the  camp  of  an  enemy 
and  killing  the  general;  and  he  says  that  even 
though  lawful,  the  persons  doing  it,  when  aft- 
erwards taken,  are  always  executed. 

In  our  Revolutionary  War,  when  an  attempt 
was  made  by  Sir  Henry  Clinton  to  corrupt  the 
soldiers  of  the  Pennsylvania  line,  the  men  sent 
by  him  for  that  purpose  were  taken,  and  Gen- 
eral Washington  ordered  them  to  be  immedi- 
ately hung.  4  Marshall's  Washington,  368. 
Where,  then,  is  it  to  be  found  in  the  practice 
of  nations,  that  an  individual  is  never  held  re- 
sponsible for  executing  the  orders  of  his  sover- 
eign? There  is  no  such  principle  in  war  or 
peace.  When  the  order  is  unlawful  it  is  never 
held  as  a  protection  to  those  who  execute  it. 
Such  a  principle  would  hold  out  to  powerful 
nations  temptations  to  aggression,  and  become 
the  fruitful  source  of  war.  It  is  to  the  softened 
spirit  which  civilization  has  introduced  into  the 
modern  code  of  nations, that  persons  in  an  alien 
territory  owe  their  safety  in  peace  or  in  war.  If 
they  violate  that  code,  they  themselves  abro- 
gate the  law  by  which  alone  they  are  protected. 
"  The  law  of  nature  obligeth  man  to  a  mutual 
exercise  of  the  offices  and  duties  of  peace, 
and  the  person  that  first  violates  them  to  my 
prejudice,  relieves  me,  as  far  as  lies  in  his 
power,  from  paying  any  of  those  offices  to  him- 
self." Puffendorf,  lib.  8,  ch.  6  and  7. 

There  is  another  ground  assumed  here,  that 
the  offense  of  the  individual  is  merged  in  the 
national  offense.  I  cannot  solve  what  is  meant 
by  such  a  proposition.  Is  murder  an  offense 
which  can  be  transferred  from  one  person  to 
another?  Can  a  malice  of  the  murderer's  heart 
be  transferred  or  wiped  out  by  imputing  it  as 
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an  offense  to  his  nation?  If  he  acts  with  the 
malice  of  a  murderer  the  crime  is  his  own, 
fixed  upon  him  forever;  and  no  subsequent 
order  or  expiation,  except  of  God,  can  ever 
wash  the  stain  of  murder  from  his  hands,  or 
transfer  the  guilt  from  his  heart.  It  may  be 
said  that  a  civil  offense  is  sometimes  merged 
in  a  criminal  one.  But  not  so  with  crimes.  The 
guilt  of  theft  is  *not  merged  in  that  of  [*537 
murder,  though  the  punishment  of  it  may  be. 
We  can  have  no  stronger  illustration  of  it  than 
what  takes  place  between  the  master  and  his 
slave.  Suppose  the  latter  to  commit  an  offense 
by  the  mandate  of  the  master,  who  holds  all 
but  the  life  of  the  slave  at  his  disposal.  Was 
ever  the  doctrine  held,  that  the  crime  of  the 
slave  is  merged  in  that  of  the  master?  Both 
are  alike  punished;  and  there  would  be  no 
safety  for  society  were  it  otherwise  particu- 
larly if  you  could  merge  the  crime  of  murder 
by  one  man  in  the  criminality  of  another.  Ac- 
cording to  Vattel,  B.  I.,  ch.  6,  sec.  75:  As  to 
emissaries  coming  into  a  country  to  entice 
away  the  useful  subjects  of  a  sovereign,  he 
has,  in  such  case,  a  right  to  punish  them  se- 
verely. Here,  according  to  Vattel,  the  pun- 
ishment is  cumulative,  and  the  sovereign  has 
a  right  to  claim  redress  from  the  nation  who 
employed  them.  Vattel  does  not  use  the  sen- 
tence in  the  disjunctive.  He  says,  "he  may 
punish  the  subject  severely,  and  then  call  on 
the  nation  which  sent  them  for  redress."  An- 
other passage  in  bqok  II.,  ch.  6,  sec.  75:  "If  the 
offended  State  (in  case  an  individual  of  a  for- 
eign nation  commits  a  crime  against  it)  keeps 
the  guilty  in  his  power,  he  may,  without  diffi- 
culty, punish  him,  and  oblige  him  to  make 
satisfaction.  If  the  guilty  escape,  and  returns 
to  his  own  country,  justice  may  be  demanded 
from  bis  sovereign." 

There  is  one  more  view  to  be  taken,  before 
I  leave  this  part  of  the  subject.  It  has  been  at- 
tempted to  place  the  case  of  the  prisoner  on 
the  footing  of  an  ambassador.  There  is  how- 
ever little  or  no  analogy  between  this  man, 
acting  under  the  order  of  the  British  Govern- 
ment and  an  ambassador  from  that  nation. 
They  stand  on  distinct  grounds.  At  all  times, 
and  amongst  all  nations,  the  character  of  an 
ambassador  has  been  held  inviolable,  which 
arises  from  necessity  and  stipulation;  as  but 
for  the  perfect  protection  thrown  around  am- 
bassadors, there  would  be  no  end  to  national 
wars.  Necessity  requires  that  we  receive  an 
ambassador,  and  consent  to  the  condition  that 
he  shall  personify  the  sovereignty  of  the  na- 
tion he  comes  from,  and  it  throws  around  him 
an  inviolability  which  no  other  subject  or  citi- 
zen receives.  He,  therefore,  *stands  [*538 
on  different  ground  from  an  agent  like  the 
prisoner.  The  ambassador's  privileges  arise 
from  the  necessity  of  nations,  and  to  avoid  in- 
terminable war.  But  these  reasons  do  not  ap- 
ply to  the  prisoner.  They  apply  to  none  but  an 
ambassador,  and  much  less  to  one  who  is  hostis 
humani  generis,  or,  in  other  words,  a  murderer. 
I  speak  not  of  the  prisoner,  but  from  the  rec- 
ord, and  on  the  supposition  that  it  is  true.  I 
do  not  mean  to  speak  positively,  or  pronounce 
him  guilty  of  murder.  That  is  a  question  for 
the  jury,  and  I  wish  to  leave  it  exclusively  to 
its  decision.  But  even  ambassadors,  great  as 
are  their  immunities,  are,  by  the  common  law 
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of  England,  held  subject  to  be  indicted  for  the 
crime  of  murder.  How  little  ground  is  there 
then  to  claim  an  exemption  for  so  subordinate 
an  agent  as  the  prisoner?  I  will  refer  to  au- 
thorities on  the  subject,  which  are  adopted 
here  as  well  as  at  Westminster.  4  Co.  Inst., 
168,  speaking  of  ambassadors,  says-  "But  if  a 
foreign  ambassador  commits  a  crime  contra 
jus  gentium,  or  a  crime  against  the  laws  of  nat- 
ure, he  loses  the  privileges  of  an  ambassador, 
and  may,  be  punished  here  as  any  other  alien, 
and  not'  sent  back  to  his  sovereign,  except 
through  courtesy."  See,  also,  Hale,  P.  C.,  90; 
Foster,  C.  L.,  p.  188.  These  authorities  are 
approved  by  the  classic  Blackstone,  who  says: 
"Since  all  municipal  laws  act  insubordination 
to  the  primary  law  of  nature,  and  when  they 
affix  a  punishment  to  natural  crimes  are  only 
declaratory  of  and  auxiliary  to  that  law;  there- 
fore to  this  natural  universal  rule  of  justice, 
ambassadors  as  well  as  other  men  are  subject  in 
all  countries;  and  of  consequence  it  is  reason- 
able that  whenever  they  transgress  it  they 
shall  be  liable  to  make  atonement. "  1  Bh  Com. , 
254.  In  the  reign  of  Queen  Anne,  the  ambas- 
sador of  Peter  the  Great,  Czar  of  Russia,  was 
arrested  for  a  debt  of  £50,  and  taken  from  his 
carriage  in  the  streets  of  London.  This  was 
undoubtedly  a  gross  violation  of  the  law  of 
nations.  The  Czar  was  much  enraged,  and 
demanded  that  the  sheriff  and  all  the  officers 
concerned  should  be  put  to  death.  The  Queen 
replied,  "that  she  could  inflict  no  punishment 
upon  any,  the  meanest  of  her  subjects,  unless 
warranted  by  the  law  of  the  land  and,  there- 
539*]  fore,  *was  persuaded  he  would  not  in- 
sist upon  impossibilities."  Yet,  England  per- 
emptorily demands  the  release  of  McLeod, 
whether  warranted  by  "the  law  of  the  land"  or 
not!  Our  laws  are  as  dear  to  us  as  those  of 
England  are  to  her.  If  an  .executive  act,  not 
"warranted  by  law,"  done  by  her  Kings,  sur- 
rounded as  they  are  with  uncontrollable  pre- 
rogatives, is  deemed  an  impossibility,  how 
much  more  is  such  an  act  impossible  by  our 
President  or  our  Governor,  who  have  no  exist- 
ence separate  from  the  law,  whose  breath  and 
voice  and  life  are  given  to  them  by  "the  law 
of  the  land!"  I  cannot  refrain  from  adding  to 
these  English  authorities  the  exalted  name  of 
Vattel.  He  says,  book  IV,  ch.  7,  sec.  100:  "If 
an  ambassador  commits  such  atrocious  crimes 
as  affect  the  safety  of  mankind,  if  he  under- 
takes to  assassinate  or  poison  the  prince  who 
has  received  him  at  his  court,  he  doubtless  de- 
serves to  be  punished  as  a  treacherous  enemy, 
as  a  prisoner,  and  as  an  assassin."  "His  char- 
acter, which  he  has  so  basely  stained,  cannot 
shelter  him  from  punishment.  Is  the  law  of 
nations  to  protect  a  criminal,  when  the  safety 
of  all  princes  and  welfare  of  mankind  call  for 
his  punishment?"  Not  only  an  ambassador, 
but  a  sovereign  himself,  by  the  laws  of  En- 
gland, if  he  comes  into  that  country,  and  is 
guilty  of  murder,  may  be  tried  and  executed. 
It  was  so  held  in  the  celebrated  case  of  Mary, 
Queen  of  Scots.  On  a  consultation  of  the  most 
distinguished  professors  of  the  common  and 
the  civil  law,  it  was  decided  that  although  a 
sovereign  Queen,  while  in  England  she  was 
amenable  to  the  laws  of  England,  and  she  was 
tried  and  executed  for  an  offense  alleged  to 
have  been  committed  against  those  laws.  2 
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Ward,  L.  of  Nations,  p.  578.  These  author- 
ities and  precedents  seem  to  me  conclusive  to 
show,  that  by  the  common  law,  the  law  of 
England  and  of  this  country,  no  immunity 
however  great,  no  station  however  high,  sur- 
rounds the  party  with  an  exemption  from  the 
liability  to  punishment  for  the  crime  of  murder. 

Before  concluding  this  argument,  I  would 
make  some  suggestions  on  the  propriety  of  dis- 
charging this  prisoner  by  the  law  officers  of 
the  State,  or  by  the  interposition  of  the  execu- 
tive power.  The  Executive  can  interfere  in  no 
way  but  *through  the  pardoning  power,  [*54O 
and  that  is  expressly  restricted  by  our  Consti- 
tution to  be  exercised  only  after  conviction. 
Art.  2,  sec.  8.  Nor  is  this  restriction  without 
reason.  It  has  arisen  from  the  experience  of 
England,  and  from  the  maxims  of  her  states- 
men. It  was  introduced  effectually  to  cut  off 
from  the  Executive  the  power  of  stifling  inves- 
tigations and  dispensing  with  laws.  It  was  to 
remedy  the  mischief  disclosed  in  the  decision 
of  the  case  of  Sir  Edward  Hales,  1 1  How.  St.  Tr. , 
p.  1165.  And  although  in  theory  the  power  may 
exist  in  the  prerogative  of  the  Crown  of  En- 
gland to  pardon  a  murderer  before  trial,  it  is 
believed  never  as  yet  to  have  been  exercised. 
8  Inst.,  235,  236. 

It  has  also  been  suggested  that  a  nolle  prose- 
qui  should  in  this  case  be  entered  by  the  pros- 
ecuting officer.  Many  reasons  dissuade  him 
from  such  a  course.  The  main  transaction  out 
of  which  this  indictment  grew,  was  a  gross  vi- 
olation of  the  law  of  nations.  It  was  an  inva- 
sion and  a  violation  of  our  territory.  An  of- 
fense which,  according  to  Vattel,  should  be 
repelled  with  the  utmost  vigor,  by  a  State  which 
means  to  maintain  its  independent  position 
amongst  the  family  of  nations.  Chancellor  Kent 
declares  that  there  is  no  exception  to  the  rule 
that  a  neutral  territory  cannot  be  lawfully  in- 
vaded. 1  Kent,  Com.,  120.  If  The  Caroline 
had  given  just  provocation,  no  time  had  been 
afforded  or  notice  given  to  the  authorities  of 
N.  Y.  to  remove  the  offense.  Again;  suppose 
the  order  for  the  destruction  of  The  Caroline 
to  be  legal  and  valid,  there  is  evidence  which 
goes  to  show  that  the  act  for  which  the  pris- 
oner was  indicted,  was  not  required  or  even 
contemplated  by  the  order  and,  consequently, 
cannot  be  justified  or  protected  by  it.  •  After 
the  assailants  had  obtained  possession  of  the 
boat,  they  unnecessarily  went  on  our  shore, 
and  searched  the  adjacent  warehouses  to  find 
more  victims  to  satisfy  their  insatiable  thirst 
for  blood.  There  is  also  evidence  which  goes 
to  show  that  the  prisoner  was  the  very  man 
who  pursued  and  wantonly  and  inhumanly 
shot  Durfee  upon  our  territory,  as  he  was  fly- 
ing unarmed  from  the  boat.  If  these  facts 
should  be  established  on  investigation, the  Brit- 
ish nation  would  be  the  first  to  repudiate  the 
act  and  to  declare  that  it  was  not  done  by  their 
authority. 

*Another  reason  why  the  prosecut-  [*541 
ing  officer  deems  it  improper  to  enter  a  nolle 
proaequi,  is  that  the  State  of  N.  Y.  has  a  fron- 
tier of  800  miles  on  the  Canada  border;  our  cit- 
izens along  that  line  are  excited  and  alarmed, 
and  it  is  essential  to  their  peace  and  quiet  that 
they  should  know  their  rights — and  know  also 
that  the  whole  State  and  all  our  sister  States 
are  in  earnest  in  ascertaining  and  repelling 
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-with  their  united  power  any  agression  that  may 
have  been  committed  upon  them.  It  has  been 
intimated  that  it  is  undignified  in  the  great 
State  of  N.  Y.  to  pursue  a  humble  individual 
when  the  game  to  be  played  was  between  na- 
tions. This  is  a  fallacious  way  of  putting  the 
question.  The  State  of  N.  Y.  has  not  deviated 
from  her  ordinary  course.  She  has  seen  no 
reason  in  this  case  any  more  than  in  that  of 
any  other  indicted  felon,  to  arrest  the  machin- 
ery of  her  municipal  administration.  N.  Y. 
pursues  no  man  for  revenge;  but  she  places  her 
pride  and  her  dignity  in  the  equal  and  uninter- 
rupted administration  of  justice.  She  would 
have  it  so  perfect,  that  it  will  seek  out  and  pro- 
tect the  humblest — so  powerful,  that  it  will 
reach  and  punish  the  highest;  and  for  that  rea- 
son she  is  jealous  of  the  interference  of  reasons 
of  policy  or  measures  of  State,  lest  it  weaken 
the  respect  which  is  due  to  our  courts  or  di- 
minish the  reverence  paid  to  our  laws.  The 
prisoner  is  passing  to  his  trial  like  any  other 
offender,  and  there  is  no  ground  for  anxiety 
lest  justice  should  not  be  done.  The  law,  I 
venture  to  say,  will  be  as  purely  and  impar- 
tially, and  I  trust  I  may  add,  without  offense, 
as  w'isely  and  as  learnedly  administered  by  our 
court,  as  by  the  Court  of  Q.  B.,  and  the  facts 
passed  upon  by  the  jury  as  impartially  as  they 
would  be  were  the  case  submitted  to  a  jury  in 
England. 

Great  Britain  has  taken  the  lead  amongst 
modern  nations  in  establishing  the  principle 
that  she  will  not  listen  to  a  demand  for  redress, 
however  just,  after  the  demanding  nation  has 
attempted  by  violence  to  redress  itself,  until 
the  offensive  act  of  violence  is  first  atoned  for. 
About  the  year  1770,  British  subjects  made  a 
settlement  upon  Spanish  territory  near  Nootka 
Sound.  A  few  years  afterwards  a  similar  set- 
tlement was  made  on  the  Falkland  Islands. 
642*]  The  Spanish  Government  *complained 
of  the  aggression,  and  proceeded  violently  to 
dispossess  the  settlers  and  destroy  their  prop- 
erty. England  refused  to  listen  to  any  demand 
or  treat  on  any  question,  until  the  property  of 
her  subjects  was  paid  for,  and  everything  re- 
stored as  far  as  possible  to  its  former  position; 
which  was  accordingly  done,  and  then  the 
rights  of  Spain  were  acknowledged.  These 
transactions  are  not  referred  to  in  the  spirit  of 
reproach,  but  in  a  feeling  of  respect  and  admi- 
ration. This  principle  is  one  of  high  toned  na- 
tional self-respect,  and  has  acquired  for  En- 
gland a  lofty  and  enviable  position  amongst 
the  nations.  In  my  early  days  in  reading  the 
records  of  Roman  greatness,  it  was  not  her 
palaces,  nor  her  temples,  nor  the  extent  of  her 
dominions,  nor  the  power  of  her  armies,  that 
thrilled  me,  but  it  was  the  magic  power  of  the 
exclamation,  even  amongst  the  remote  and  bar- 
barous nations,  "I  am  a  Roman  citizen!"  And 
in  modern  times,  the  exclamation,  "I  am  an 
Englishman,"  has  become  almost  an  equal  pass- 
port and  protection  throughout  the  world. 
When  will  the  tim«  arrive  when  the  exclama- 
tion, "I  am  an  American  citizen!"  shall  claim 
an  equal  respect?  Never  until  we  learn  with 
equal  scrupulousness  to  protect  the  lives,  lib 
erties  and  property  of  the  humblest  citizen  of 
our  Republic.  Never  while  we  disarrange  the 
decent  folds  of  the  drapery  of  our  judiciary 
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with  undignified  haste  to  obey  the  irregular 
and  illegal  demands  of  a  foreign  nation. 

Mr.  Joshua  A.  Spencer,  in  reply.  After 
adverting  to  remarks  which  had  been  made 
out  of  court  in  reference  to  his  appearing  on 
this  motion  as  the  counsel  of  the  accused,  he 
holding  the  office  of  District  Attorney  of  the 
United  States  for  the  Northern  District  of  N. 
Y.,  observed  that  at  an  early  stage  of  the  pro- 
ceeding, and  before  his  appointment  to  that 
office,  he  had  been  retained  as  the  counsel  for 
the  accused;  and  that  he  would  say  to  all  who 
thought  that  his  appointment  should  induce 
him  to  relinquish  the  defense  of  his  client, 
that  they  very  erroneously  appreciated  the  du- 
ties of  his  office,  the  merits  of  the  question  in- 
volved in  the  defense  of  the  accused  and  his 
own  views  of  responsibility.  A  counselor  of 
this  court  could  not  refuse  to  discharge  the  du- 
ties he  owed  to  his  client,  because  *oth  [*543 
er  duties  entirely  compatible  with  the  first  had 
devolved  upon  him,  and  he  trusted,  that  he 
should  discharge  both  to  the  best  of  his  ability. 
He  also  reprobated  the  attempt  which  had  been 
made  by  some  of  the  partisan  prints  of  the  two 
great  political  parties  of  the  country,  to  create 
political  capital  out  of  the  question,  whether 
his  client  should  be  held  to  trial  upon  the  in- 
dictment found  against  him.  Its  tendency,  he 
said,  was  to  prevent  an  impartial  trial,  if  a  trial 
must  be  had;  to  strengthen  and  deepen  the 
prejudices  which  already  unhappily  existed  on 
both  sides,  of  the  borders;  to  embarrass  the  ne- 
gotiations pending  between  our  own  and  the 
British  Government,  and  to  expose  them  to  an 
open  rupture.  He  then  proceeded: 

The  question  now  presented,  without  doubt, 
is  as  novel  as  it  is  important.  The  counsel  for 
the  prosecution  have  argued,  with  much  zeal, 
that  the  motion  to  discharge  the  accused  with- 
out trial  has  no  precedent;  and  we  have  even 
been  charged  with  temerity  for  presuming  to 
make  it.  Grant  that  it  is  without  precedent, 
and  the  argument  is  briefly  answered.  No 
precedent  can  be  found  within  the  bounds  of 
Christendom  for  the  prosecution  itself.  No 
case  can  be  found  on  the  records' of  the  courts 
of  any  civilized  nation,  in  which  an  individual 
has  been  indicted,  and  sought  to  be  capitally 
punished,  for  obeying  his  rightful  sovereign. 
It  is,  indeed,  a  hard  dilemma  to  be  subject  to 
be  executed  as  a  traitor  for  disobedience,  on 
one  side,  and  as  a  murderer,  for  obedience  on  the 
other. 

The  whole  argument  on  the  other  side  "is 
founded  on  a  fundamental  error.  It  assumes 
as  true,  what  we  utterly  deny,  that  McLeod  is 
guilty  of  murder;  and  starting  upon  this  as- 
sumption, the  counsel  for  the  prosecution  have 
made,  it  must  be  confessed,  some  little  head- 
way in  proving  that  the  court  cannot  properly 
discharge  him.  But  his  guilt  we  deny;  and  we 
have  come  hither  to  ascertain  the  facts,  and 
bring  together  all  the  attendant  circumstances 
of  the  case;  on  which,  as  now  established  with- 
out dispute,  the  questions  of  law  arise;  first, 
what  powers  do  the  court  possess?  and  sec- 
ondly, how  ought  they  to  be  exercised? 

Let  it  not  be  supposed  that  we  have  come 
here  to  concede  *the  prisoner's  guilt,  [*544 
and  yet  to  solicit  his  discharge.  The  motion  is 
founded  on  the  assumption  that  he  is  guiltless 
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of  crime,  even  if  he  were  one  of  the  expedition 
which  violated  our  territory  and  destroyed  the 
property  of  one,  and  the  life  of  another  of  our 
citizens. 

Nor  is  the  objection,  to  a  trial  in  a  State 
Court.  He  conceded  that  the  Supreme  Court 
of  N.  Y.  has  as  much  authority  to  try  offend- 
ers as  any  other  court,  when  the  offense  has 
been  committed  within  its  jurisdiction.  It  is 
not  a  question  of  conflict  of  jurisdiction  be 
tween  the  courts  of  the  State  and  those  of  the 
U.  S.;  for  he  denied  that  any  court,  under 
either  government,  had  a  right  to  put  McLeod 
on  his  trial;  and  insisted  that  Congress  had  no 
power  to  confer  the  authority  to  try  him,  on 
the  courts  of  the  Union.  And  why  ?  Simply 
because  the  Constitution  of  the  U.  S.  clothes 
the  Executive  and  Legislative  Departments  of 
the  Government  with  the  exclusive  jurisdiction 
and  cognizance  of  the  entire  offense.  The  pros- 
ecution is  without  precedent,  and  it  is  with 
out  jurisdiction  ;  and  he  trusted  the  court 
would  so  regard  it. 

Our  motion  is,  that  McLeod  be  discharged 
without  a  trial ;  in  what  way  is  indifferent  to 
us.  We  care  not  whether  by  the  entry  of  a 
nolle  pronequi,  or  an  order  for  his  discharge  ab- 
solutely ;  or  that  he  be  let  to  bail  on  his  own 
recognizance,  so  that  he  be  set  free,  and  it  be 
understood  that  no  trial  is  ever  to  be  had ;  and 
thus  the  country  saved  from  the  disgrace  which 
must  attach  to  it  if  the  prosecution  is  pur- 
sued ;  for  we  feel  quite  as  much  interested  in 
the  honor  of  our  country  as  in  the  safety  of 
McLeod. 

Before  proceeding  to  speak  further  on  the 
main  question  presented  by  the  case,  he  said  it 
would  be  proper  to  see  what  power  the  court 
had  over  the  subject.  He  insisted  that  the  Su- 
preme Court  had  jurisdiction  to  try  the  crime 
of  murder  at  bar,  when  the  record  and  tlie 
body  of  the  prisoner,  as  in  this  case,  are  both 
brought  into  court.  He  cited  2  R.  S.  2d  ed., 
330.  sec.l,  as  follows:  "All  issues  of  fact  which 
shall  be  joined  in  the  Court  of  Chancery,  or  in 
any  surrogate's  court,  and  which  shall  be  sent 
to  the  Supreme  Court  for  trial  ;  and  all  issues 
of  fact  joined  in  the  Supreme  Court,  shall  be 
tried  at  a  Circuit  Court  or  sittings  of  the  Su- 
545*]  preme  Court,  in  the  *proper  county, 
unless  the  Supreme  Court  shall,  on  the  motion 
of  either  party,  in  cases  of  great  difficulty,  or 
which  require  great  examination,  order  such 
trial  to  be  had  at  the  bar  of  said  court."  No 
one  will  deny  that  this  is  a  case  of  such  de- 
scription. The  court  may,  therefore,  grant  the 
leave  mentioned  in  section  54  of  R.  S.,  609. 
"It  shall  not  hereafter  be  lawful  for  any  dis- 
trict attorney  to  enter  a  nolle  prosequi,  upon 
any  indictment,  or  in  any  other  way  to  discon- 
tinue or  abandon  the  same,  without  the  leave 
of  the  court  having  jurisdiction  to  try  the  of- 
fense charged,  entered  on  its  minutes."  The 
right  to  enter  such  nolle  prosequi,  previous  to 
the  enactment  of  the  Revised  Statutes,  was 
vested  in  the  district  attorney  or  Atty-Gen.,  as 
it  is  now  in  England,  and  in  mostof  the  States 
of  the  Union,  and  in  the  courts  of  the  U.  S.  It 
was  then  and  is  now  the  exercise  of  the  execu- 
tive power  of  the  Government,  influenced  by 
considerations  of  sound  policy  and  wise  expe- 
diency. The  same  reasons  which  would  induce 
the  law  officers  of  the  Government  to  interpose 
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to  prevent  a  trial,  will,  it  is  hoped,  induce  this 
court  to  advise,  allow,  and  order,  the  same 
thing  to  be  done.  This  is  emphatically  a  ques 
tion  of  political  expediency, in  the  highest  and 
best  sense  of  that  much  abused  term.  It  is  one 
involving  the  dearest  and  most  cherished  rights 
of  the  nation;  and  all  the  consequences  which 
will  naturally  flow  from  its  decision,  may  very 
properly  be  taken  into  the  account.  The  note 
of  the  revisers  to  this  54th  section  shows  where 
the  power  was  before  its  enactment,  and  that 
it  might  now  be  legally  exercised.  It  is  as  fol- 
lows, 3  R.  S.,  845  :  "It  is  conceived  that  after 
grand  juries  have  found  bills  on  their  oaths, 
such  a  presumption  of  guilt  arises,  that  the 
prosecution  of  the  offense  should  not  rest  in 
the  discretion  of  any  officer  without  the  sanc- 
tion of  the  court.  It  may  be  abused:  and  there 
can  be  no  difficulty  in  obtaining  the  leave  of 
the  court  in  cases  where  it  should  be  granted." 
Under  this  branch  of  the  law,  then,  this  court 
has  the  power  and  the  right  to  do  what  in  its 
discretion  shall  seem  to  be  proper. 

The  counsel  then  proceeded  to  examine  the 
power  of  the  court  under  the  Act  in  relation 
to  writs  of  habeas  corpus,  *when  issued  [*54# 
to  inquire  into  the  cause  of  detention,  2  R.  S., 
465.  He  insisted  that  the  powers  of  the  court 
and  the  officers,  charged  with  the  duties  of  al- 
lowing this  important  writ,  are  by  these  enact- 
ments greatly  extended  beyond  the  former  law 
of  this  State,  or  present  law  of  England.  They 
authorize  the  court  to  look  beyond  the  indict- 
ment, into  all  the  facts  of  the  case,  and  to  dis- 
pose of  the  party  "  as  the  justice  of  the  case 
may  require."  Without  examining  minutely 
all  the  important  provisions  of  this  law,  the 
75th  section  of  which  abrogates  all  the  provis- 
ions of  the  common  law  in  regard  to  this  writ, 
except  so  much  and  such  parts  thereof  as  may 
be  necessary  to  carry  into  full  effect  the  pro- 
visions therein  contained,  it  will  be  sufficient 
for  the  present  argument  to  quote  the  40th, 
41st  and  50th  sections. 

Sec.  40.  "The  court  or  officer  before  whom 
the  party  shall  be  brought  on  such  writ  of  ha- 
beas corpus,  shall  immediately  after  the  return 
thereof  proceed  to  examine  into  the  facts  con- 
tained in  such  return,  and  into  the  cause  of  the 
confinement  or  restraint  of  such  party, whether 
the  same  shall  have  been  upon  commitment 
for  any  criminal  or  supposed  criminal  matter 
or  not." 

Sec.  41.  "  If  no  legal  cause  be  shown  for 
such  imprisonment  or  restraint,  or  for  the  con- 
tinuation thereof,  such  court  or  officer  shall 
discharge  such  party  from  custody  or  restraint 
under  which  he  is  held." 

Sec.  50.  '  'The  party  brought  before  any  such 
court  or  officer  on  the  return  of  any  such  writ 
of  habeas  corpus,  may  deny  any  of  the  material 
facts  set  forth  in  the  return,  or  allege  any  fact 
to  show  either  that  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his 
discharge;  which  allegation  or  denial  shall  be 
on  oath,  and  thereupon  such  court  or  officer 
shall  proceed  in  a  summary  way,  to  hear  such 
allegations  and  proofs  as  may  be  produced  in 
support  of  such  imprisonment  or  detention  or 
against  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require." 

Language  could  not  be  employed  to  confer 
broader  power  and  more  enlarged  jurisdiction, 
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than  are  here  given  to  the  court.  So  solemn, 
and  so  much  involving  the  whole  merits  of  the 
cause,  was  this  proceeding  regarded  by  the  Leg- 
547*]  islature,  *that  by  the  70th  section  of 
the  same  article,  a  writ  of  error  is  given  to 
either  party,  to  the  Court  for  the  Correction  of 
Errors.  The  Supreme  Court  of  the  U.  S.,  in 
the  case  of  Holmes  v.  Jennison,  14  Pet.,  540, 
have  decided  that  the  proceeding  on  the  writ 
of  habeas  corpus  is  a  suit  within  the  meaning 
of  the  25th  section  of  the  Judiciary  Act  of 
Congress;  so  that  in  the  specified  cases,  a  writ 
of  error  will  He  to  that  court  from  the  judg- 
ment of  the  highest  court  of  law  of  the  State. 
The  counsel  appealed  to  the  experience  of  the 
judges  that  it  was  the  constant  practice  of  the 
Courts  of  General  Sessions  and  Oyer  and  Ter- 
miner  to  exercise  their  discretion  in  proceeding 
to  the  trial  of  indictments.  A  party  is  indicted 
separately  for  several  felonies,  is  tried  a»d  con- 
victed on  one,  for  which  he  may  be  sentenced 
to  five  years'  imprisonment.  He  may  be  tried 
on  each  and,  on  conviction,  sentenced  to  im- 
prisonment for  a  term  of  years,  to  commence 
at  the  expiration  of  the  former  term.  It  is  a 
well  known  fact,  that  it  rarely  happens  that 
more  than  one  trial  is  had.  An  individual  may 
be  indicted  and  flee  from  justice,  and  after  an 
absence  for  years  return  within  the  jurisdiction 
of  the  court  with  a  redeemed  reputation,  and 
with  an  innocent  family.  Is  the  law  so  inex- 
orable, that  our  law  officers  or  courts  cannot, 
without  the  violation  of  duty,  omit  to  bring 
him  to  trial  and  punishment,  and  his  family  to 
wretchedness?  A  prisoner  in  jail  is  sick  and 
languishing,  so  that  his  longer  confinement 
will  endanger  his  life.  Have  our  courts  so  lit- 
tle discretion  or  humanity  that  they  cannot  set 
him  at  liberty  and  forbear  to  bring  him  to 
trial?  A  man  is  indicted  and  imprisoned  for 
murder.  Before  the  trial  the  person  supposed 
to  be  murdered  returns  to  his  kindred  or  home. 
Will  it  be  affirmed  that  in  such  case  a  court  or 
an  officer  cannot  discharge  the  prisoner  on  ha- 
beas corpus  ?  Must  the  law  officer  of  the  gov- 
ernment go  on  with  the  solemn  mockery  of  a 
trial  by  jury  ?  Cannot  the  court  be  informed 
and  know ;  cannot  the  understanding  and 
knowledge  of  the  community  pronounce  the 
verdict  without  the  form  of  a  trial  ?  Suppose 
a  person  to  be  indicted  for  an  offense  made 
felony  by  statute,  but  before  the  trial  the  stat- 
ute is  repealed  ;  and  suppose  the  repeal  effect- 
ed by  a  course  of  enactment  which  required 
548*]  careful  legal  *examination  and  con- 
struction before  the  conclusion  is  arrived  at — 
and  the  court  so  determine  ;  must  it  still  put 
the  accused  on  his  trial?  Who  will  say,  in  all 
these  cases,  that  the  court  has  no  discretion  ? 
but  must  try,  for  the  sake  of  having  an  acquit- 
tal by  a  jury?  It  seemed  to  him  that  the  argu- 
ment need  not  be  further  pursued,  to  prove 
that  this  court  has  power  to  dispose  of  this  in- 
dictment and  of  the  prisoner  as  in  its  acknowl- 
edged wisdom  and  discretion  shall  seem  proper. 
Acting  under  this  belief,  and  it  is  hoped  with 
a  proper  appreciation  of  the  duty  which  coun- 
sel always  owe  to  their  client,  and  often  to  their 
country,  these  writs  of  certiorari  and  habeas 
corpus  have  been  prayed  for  and  issued,  and 
the  prisoner  and  the  record  brought  into  this 
court,  and  its  judgment  upon  the  whole  merits 
of  the  great  and  important  questions  involved, 
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is  now  invoked  ;  and  when  pronounced,  it  is 
confidently  believed  it  will  not  only  open  the 
prison  doors  and  set  the  captive  free,  but  will 
give  an  enlightened  interpretation  and  appli- 
cation of  the  laws  of  nations,  a  comprehensive 
and  statesmanlike  view  of  the  jurisdiction  of 
National  and  State  Governments,  and  of  their 
different  departments,  and  elevate  our  country 
in  the  estimation  of  the  world. 

The  counsel  said  he  had  now  arrived  at  alto- 
gether the  most  important  and  interesting  ques- 
tion in  the  case — what  under  the  exercise  of  its 
high  powers  ought  this  court  to  do  in  this  mat- 
ter. 

With  a  view  to  present  this  question,  the  ac- 
cused had  on  his  oath  set  forth  all  the  material 
facts  in  the  case,  and  had  fully  fortified  and 
confirmed  them  by  authentic  public  docu- 
ments, not  one  of  which  facts  had  been  dis- 
puted, much  less  disproved.  They  are  all  be- 
fore the  court  and  the  country,  and  need  not 
be  here  repeated.  It  is  not  contended  that  they 
show  a  state  of  war  to  exist  between  the  U.  S. 
and  Great  Britain,  6r  the  State  of  N.  Y.  and 
the  British  colonial  possessions,  on  her  bor- 
ders. Happily  for  both  nations  and  all  par- 
ties, we  have  yet  escaped  this  fearful  crisis  ; 
but  who  shall  say  how  long  we  may,  if  the 
tribunals  of  justice  in  this  State  shall  fail  to 
respect  the  laws  of  nations,  or  to  have  a  wise 
regard  to  the  harmonious  movements  of  our 
complex  system  of  government  ?  But  the  pris- 
oner's *counsel  contend  that  a  state  of  [*549 
open  war  did  exist  and  was  waged  on  the  Niag- 
ara frontier  in  the  midst  of  the  peace  of  nations. 
A  war,  too,  by  American  citizens,  commanded 
by  a  citizen  whose  name  and  title  were  well 
calculated  to  inspire  confidence  in  the  Ameri- 
can soldier,  and  to  excite  apprehension  in  Can- 
ada. True,  in  their  combination  and  armament 
they  had  violated  the  laws  of  their  own  coun- 
try, and  acted  in  defiance  of  the  known  will  of 
the  authorities  of  the  State  of  N.  Y.,  and  the 
U.  S.  Government.  But  these  circumstances 
did  not  make  them  less  the  enemies  of  the 
Canadian  Government,  nor  deprive  those  pub- 
lic functionaries  charged  with  the  defense  of 
the  colonial  possessions  of  Great  Britain,  of 
the  right  to  plan  and  execute  every  expedition 
necessary  for  public  security.  Whether  nec- 
essary or  not,  they  are  the  judges  for  the  time 
being,  subject  only  to  the  appeal  of  nations. 
It  belongs  not  to  an  humble  individual  to  ques- 
tion, defy,  or  disobey  their  mandate. 

Nor  is  the  question,  whether  the  expedition 
against  the  steamboat  Caroline,  which  resulted 
in  the  violation  of  our  territory  in  time  of  peace 
with  the  Government,  in  the  destruction  of  the 
boat,  and  in  the  death  of  Amos  Durfee,  was 
or  was  not  justifiable  or  excusable,  involved 
in  this  motion.  As  counsel  for  McLeod  we 
are  not  before  the  court  to  justify,  extenuate, 
or  even  apologize,  for  this  most  extraordinary 
and  rash  proceeding  of  the  provincial  authori- 
ties; nor,  on  the  other  hand,  do  we  feel  called 
upon  to  approve  of  the  conduct  of  our  citizens 
in  their  lawless  and  hostile  invasion  of  a  Brit- 
ish Island,  and  opening  a  cannonade  upon 
British  subjects  in  time  of  peace.  These  are 
questions  to  be  agitated  and  settled  before  oth- 
er tribunals,  and  in  a  far  different  way.  Al- 
ready has  that  tribunal  taken  cognizance,  and 
now  has  constitutional  jurisdiction  of  the  whole 
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entire  matter,  and  to  the  determination  of  that 
high  tribunal  it  is  discreet  to  leave  the  issue. 
All  we  contend  is,  that  such  a  state  of  things 
existed  on  the  Canadian  frontier  as  made  it 
lawful  for  the  provincial  authorities  to  defend 
themselves  against  their  assailants  and  invad- 
ers; and  for  that  purpose  to  command  the  obe- 
dience of  every  British  subject  in  the  prov- 
ince, or  to  accept  the  voluntary  service  of  loy- 
55O*]  ally;  the  Government  *being  alone  re- 
sponsible for  whatever  was  done  ;  and  that 
every  subject  who  entered  the  service  and  acted 
under  such  authority,  whether  for  a  month  or 
an  hour,  incurred  no  personal  individual  re- 
sponsibility to  any  American  Government  or 
laws  whatever.  So  eloquently  and  ably  have 
the  facts  been  presented  to  the  court,  and  the 
relative  duties  and  obligations  of  governors 
and  governed  been  illustrated  by  the  opening 
counsel,  that  there  is  but  little  left  on  this  part 
of  the  case  to  be  said  or  done,  save  to  cite  au- 
thorities to  sustain  the  principles  for  which  he 
so  manfully  contended. 

First,  then,  as  to  the  duty  of  obedience. 
Vattel,  book  1,  ch.  1,  sec.  12,  says  :  "  Prom 
the  very  design  that  induces  a  number  of  men 
to  form  a  society,  which  has  its  common  inter- 
ests, and  which  is  to  act  in  concert,  it  is  neces- 
sary that  there  should  be  established  a  public 
authority  to  order  and  direct  what  is  to  be 
done  by  each,  in  relation  to  the  end  of  the  as- 
sociation. This  political  authority  is  the  sov- 
ereignty, and  he  or  they  who  are  invested  with 
it,  are  the  sovereign."  It  is  evident  by  the  very 
act  of  the  civil  or  political  association  each 
citizen  subjects  himself  to  the  authority  of  the 
entire  body,  in  everything  that  relates  to  the 
common  welfare.  The  authority  of  all  over 
each  member,  therefore,  essentially  belongs  to 
the  body  politic  or  State  ;  but  the  exercise  of 
that  authority  may  be  placed  in  different 
hands,  according  as  the  society  may  have  or- 
dained." Again  ;  the  same  writer  says,  book 
1,  ch.  4,  sec.  26  :"  We  have  seen  already  that 
every  political  society  must  necessarily  estab- 
lish a  public  authority  to  regulate  their  com- 
mon affairs,  to  prescribe  to  each  individual  the 
conduct  he  ought  to  observe  with  a  view  to  the 
public  welfare,  and  to  possess  the  means  of 
procuring  obedience.  This  authority  essen 
tially  belongs  to  the  body  of  the  society,  but  it 
may  be  exercised  in  a  variety  of  ways,  and  ev- 
ery society  has  a  right  to  choose  that  mode 
which  suits  it  best."  In  book  1,  ch.  4,  sec.  88. 
speaking  of  the  obligation  and  rights  of  a  sov 
ereign,  he  lays  down  the  same  great  principles. 
In  sees.  40  and  42,  of  the  same  chapter,  he  says: 
"When,  therefore,  the  people  confer  the  sover- 
eignty on  any  one  person,  they  invest  him  with 
their  understanding  and  will,  and  make  over 
to  him  their  obligation  and  rights,  so  far  as  re- 
55  l*Jlates  *to  the  administration  of  the  State, 
and  to  the  exercise  of  public  authority."  "All 
that  has  been  said  in  chapter  second  of  the 
general  duties  of  a  nation  towards  itself,  par- 
ticularly regards  the  sovereign.  He  is  the  de- 
pository of  the  empire  and  of  the  power  of 
commanding  whatever  conduces  to  the  public 
welfare.  He  ought,  therefore,  as  a  tender  and 
wise  father  and  faithful  administrator,  to  watch 
for  the  nation,  and  take  care  to  preserve  it  and 
render  it  more  perfect,  to  better  its  state,  and 
secure  it  as  far  as  possible  against  everything 
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that  threatens  its  safety  or  its  happiness."  One 
more  citation  from  this  author  on  the  subject 
of  obedience  will  suffice.  In  book  1,  ch.  4, 
sec.  53,  he  says  :  "  As  soon  as  a  nation  has  ac- 
knowledged a  prince  for  its  lawful  sovereign, 
all  the  citizens  owe  him  a  full  obedience.  He 
can  neither  govern  the  State,  nor  perform  what 
the  nation  expects  of  him,  if  he  be  not  punctu- 
ally obeyed.  Subjects,  then,  have  no  right,  in 
doubtful  cases,  to  examine  the  wisdom  or  jus- 
tice of  their  sovereign's  command.  This  ex- 
amination belongs  to  the  prince.  His  subjects 
ought  to  suppose  that  all  his  orders  are  just 
and  salutary.  He  alone  is  accountable  for  the 
evil  that  results  from  them." 

Second,  as  to  the  effect  of  a  ratification,  by 
the  sovereign  of  the  accused,  the  Atty-Gen. 
inquires,  can  it  protect  the  prisoner  ?  Does  it 
show  him  innocent  ?  We  answer,  the  facts  in 
the  ca«e  show  McLeod  innocent  not  only  of 
murder,  but  of  any  other  crime  or  injury 
whatever.  As  to  the  question  of  protection, 
let  the  writers  on  the  law  of  nations  answer. 
Yattel,  b.  II..  ch.  6,  sees.  73-74,  says  :  "  As  it 
is  impossible  for  the  best  regulated  State,  or 
for  the  most  absolute  sovereign,  to  model  at 
his  pleasure  all  the  actions  of  his  subjects,  and 
confine  them  on  all  occasions  to  the  most  ex- 
act obedience,  it  would  be  unjust  to  impute  to 
the  nation  or  sovereign  every  fault  committed 
by  the  citizens.  We  ought  not  then  to  say,  in 
general,  that  we  have  received  an  injury  from 
a  nation,  because  we  have  received  it  from  one 
of  its  members.  But  if  a  nation,  or  its  chief, 
approves  or  ratifies  the  act  of  the  individual,  it 
then  becomes  a  public  concern,  and  the  in- 
jured party  is  to  consider  the  nation  as  the  real 
author  of  the  injury,  of  which  the  citizen  was 
only  the  instrument."  *Burlamaqui,  [*55S£ 
part  4,  ch.  3,  sees.  18,  19:  "  A  mere  presump- 
tion of  the  will  of  the  sovereign  would  not 
be  sufficient  to  excuse  a  Governor,  or  any  oth- 
er officer,  who  should  undertake  a  war,  except 
in  case  of  necessity,  without  either  a  general 
or  particular  order."  "  Whatever  part  of  the 
sovereign  would  have  thought  proper  to  act  if 
he  had  been  consulted,  and  whatever  success 
the  war  undertaken  without  his  order  may 
have  had,  it  is  left  to  the  sovereign  whether 
he  will  ratify  or  condemn  the  act  of  the  min- 
ister. If  he  ratifies  it,  this  approbation  renders 
the  war  solemn,  by  reflecting  back  as  it  were 
an  authority  upon  it,  so  that  it  obliges  the 
whole  Commonwealth.  But  if  the  sovereign 
condemn  the  act  of  the  Governor,  the  hostili- 
ties committed  by  him  ought  to  pass  for  a  sort 
of  robbery,  the  fault  of  which  by  no  means 
affects  the  state,  provided  the  Governor  (not 
the  private  citizen  who  obeyed),  is  delivered  up 
or  punished  according  to  the  laws  of  the  coun- 
try, and  proper  satisfaction  be  made  for  the 
damage  sustained."  In  this  case  not  only  is 
Governor  Head's  general  conduct  approved, 
but  his  original  authority  covers  the  whole 
transaction,  and  the  mode  of  its  execution  is 
sanctioned  by  the  British  Government. 

But  the  learned  Atty-Gen.  says  all  these  are 
questions  of  fact  to  be  passed  upon  by  the 
jury.  A  new  doctrine  this  certainly,  that  we 
need  a  jury  to  ascertain  whether  the  British 
minister  has  spoken  ;  and  if  so,  whether  he 
has  told  the  truth;  and  whether  the  court  can 
properly  take  jurisdiction  of  the  matter.  The 
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Atty-Gen.  further  insists  that  the  court  cannot 
consider  any  facts  aliunde,  except  what  go  to 
the  illegality  of  the  commitment,  not  to  the 
guilt  or  innocence  of  the  accused  ;  and  that 
an  innocent  man  may  be  legally  detained  and 
kept  for  trial.  We  do  not  claim  that  the  court 
can  inquire  whether  McLeod  was  one  of  the 
attacking  party,  or  whether  that  party  killed 
Durfee  ;  but  assuming  these  facts  to  be  so,  we 
say  the  court  can  and  ought  to  inquire  wheth- 
er any  portion  of  the  transaction  is  cognizable 
before  the  state  tribunals.  The  court  will  see 
that  it  has  jurisdiction  rightfully  to  try  before 
it  proceeds.  The  case  of  the  ambassador  put 
by  the  Atty-Gen.,  fully  illustrates  our  position. 
He  alleges  that  he  is  an  embassador  and,  there- 
553*]  fore,  *protected  by  the  law  of  nations. 
We  allege  that  McLeod  was  a  soldier  in  the 
service  of  his  country  and,  therefore,  protected 
by  the  same  law.  Each  goes  to  the  jurisdic- 
tion of  the  court,  and  may,  therefore,  be  in- 
quired of  here.  The  supposed  cases  of  killing 
in  self-defense,  in  the  execution  of  the  law  in 
the  service  of  process,  in  keeping  the  peace,  or 
in  carrying  into  execution  the  sentence  of  the 
law  at  a  different  time  and  place  from  that  ap- 
pointed, have  no  analogy.  They  are  the  or- 
dinary cases  arising  under  our  laws  in  relation 
to  our  own  citizens  in  time  of  peace,  and  have 
no  relations  to  the  rights  of  war,  to  the  laws  of 
nations,  to  the  provisions  of  our  Constitution, 
or  to  the  jurisdiction  of  our  courts  rightfully 
to  take  cognizance  of  the  questions  thus  aris- 
ing. If  possible,  there  is  still  less  analogy  be- 
tween the  evidence  furnished  by  the  certificate 
of  a  Governor,  and  by  the  diplomacy  between 
two  independent  nations. 

Again;  it  is  said  there  was  an  excess  of  force 
used  ;  that  the  order  to  take  and  destroy  the 
steamboat  did  not  warrant  the  killing  of  Dur- 
fee. Do  the  counsel  mean  to  insist  on  apply- 
ing the  technical  doctrine  of  the  action  of  as- 
sault and  battery  to  the  movements  of  armies 
in  time  of  war  ?  That  to  a  plea  of  son  as- 
sault demesne,  they  may  reply  an  excessive 
beating  ?  The  wonder  is  rather  that  but  one 
life  was  lost  in  the  midnight  execution  of  the 
perilous  expedition.  It  cannot  be  denied  that 
the  assailants  had  reason  to  expect  resistance 
from  a  band  of  armed  men  on  board  the  boat. 
It  is  reasonable  to  suppose  that  the  discharge 
of  firearms  was  expected  and  intended,  both  by 
those  who  ordered  and  those  who  obeyed;  else 
why  were  they  supplied  ? 

The  validity  of  an  order  given  by  a  govern- 
ment cannot  be  questioned  or  subjected  to  a 
trial  by  jury.  What  the  order  was  is  admitted; 
that  it  was  obeyed,  is  admitted  ;  the  cause  of 
its  issue,  its  nature  and  object,  are  admitted  ; 
that  Durfee  was  killed  in  its  execution  is  admit- 
ted and  that  this  is  the  only  murder  or  killing  set 
forth  in  the  indictment  is  also  admitted.  There 
is  not  a  single  fact  disputed,  and  not  a  material 
one  that  does  not  fully  appear  on  this  motion. 
Then  why  call  for  the  intervention  of  a  jury? 
It  is  the  sole  province  of  this  court  to  pronounce 
the  law  on  facts  admitted  and  known  ;  and 
554*]  *when  this  court  perceives  that  there 
was  no  felonious  killing,  and  that  the  munic- 
ipal authorities  of  the  State  cannot  take  law- 
ful jurisdiction  of  any  portion  of  the  transac- 
tion, has  it  not  power  to  stay  proceedings  and 
discharge  the  prisoner  ?  The  Atty-Gen.  has 
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reiterated  the  hateful  word  "murder  "  so  often 
in  his  argument  that  one  is  almost  led  to  be- 
lieve he  expected  by  its  utterance  to  stamp  its 
nature  upon  this  transaction.  This  court  will  . 
not  be  influenced  by  sounds,  but  by  ideas  and 
arguments  alone. 

It  is  insisted  that,  whether  ordered  or  not, 
McLeod  having  been  afterward  found  within 
our  state  jurisdiction,  he  is  individually  an- 
swerable. This,  in  the  judgment  of  the  pris- 
oner's counsel,  is  a  great  and  dangerous  here- 
sy. But  let  us  again  recur  to  the  authorities. 
Rutherforth,  b.  2,  ch.  9,  sec.  18,  says  :  "In 
solemn  war  the  individual  members  of  a  na- 
tion which  has  declared  war,  are  not  punisha- 
ble by  the  adverse  nation  for  what  they  do  ; 
because  the  guilt  of  their  actions  is  chargea- 
ble to  the  nation  which  directs  and  authorizes 
the  act.  But  even  this  effect  may  be  produced 
without  a  declaration  of  war.  For  in  the  less 
solemn  kinds  of  war,  what  the  members  do, 
who  act  under  a  particular  direction  and  au- 
thority of  the  nation,  is,  by  the  law  of  nations, 
no  personal  crime.  They  cannot,  therefore, 
be  punished  consistently  with  this  law  for  any 
act  in  which  it  considered  them  only  as  the 
instruments,  and  the  nation  as  the  agent." 
Vattel,  b.  III.,  ch.  2,  sec.  6,  says :  "The  sover- 
eign is  the  real  author  of  war,  which  is  carried 
on  in  his  name  and  by  his  order.  The  troops, 
officers  and  soldiers  and,  in  general,  all  those 
by  whose  agency  the  sovereign  makes  war,  are 
only  instruments  in  his  hands.  They  execute 
his  will,  and  not  their  own."  Where,  then,  is 
the  malice,  so  essential  to  constitute  murder? 
Where  the  wicked  and  felonious  design,  if  he 
is  not  acting  his  own  will,  but  that  of  another, 
which  he  has  no  right  to  question  or  resist  ? 
"As  war  cannot  be  carried  on  without  sol- 
diers, it  is  evident  that  whoever  has  the  right 
of  making  war,  must  also  naturally  have  that 
of  raising  troops."  Id.,  sec.  7.  . 

It  has  been  further  said,  by  the  Atty-Gen., 
that  McLeod  is  a  civilian,  a  deputy-sheriff,  not 
a  soldier,  and  is  a  volunteer  and,  therefore, 
not  exempt  from  personal  liability.  Let  us 
*again  have  recourse  to  authority,  and  [*555 
see  whether  there  is  any  warrant  for  this  doc-, 
trine.  Vattel,  b.  III.,  ch.  2,  sees.  8,  9,  says  : 
"  Every  citizen  is  bound  to  serve  and  defend 
his  State  as  far  as  he  is  capable.  Society  can- 
not otherwise  be  maintained,  and  this  concur- 
rence for  the  common  defense  is  one  of  the 
principal  objects  of  every  political  association. 
Every  man  capable  of  carrying  arms  should 
take  them  up  at  the  first  order  of  him  who  has 
the  power  of  making  war."  "Every  citizen 
or  subject  is  bound  to  serve  the  State.  The 
sovereign  has  the  right,  in  case  of  necessity,  to 
enlist  whom  he  pleases.  And  it  is  highly 
proper  that  he  should,  as  far  as  possible,  Con- 
fine his  choice  to  volunteers,  who  enlist  with- 
out compulsion."  Who  composed  the  army  of 
the  Re  volution?  Who  the  militia  of  that  day? 
Who  the  minute  men  ?  Were  they  not  all  vol- 
unteers, offering  themselves  a  willing  sacrifice 
on  the  altar  of  freedom  ?  Our  enemy  indeed 
called  them  "  rebels,"  but  that  did  not  make 
them  so.  The  history  of  their  "  deeds  of  no- 
ble daring"  is  "written  in  letters  of  living 
light,"  and  the  judgment  of  Christendom  upon 
their  character  has  long  since  been  recorded. 
Far  distant  be  the  day  when  any  other  than 
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"volunteers"  shall  serve  in  the  armies  and 
navies  of  this  country,  or  when  they  shall  be 
denied  the  rights  and"  immunities  or  war  ;  or 
•  when  these  shall  by  us  be  denied  to  others. 

But  again;  it  has  been  said  by  the  Atty-Gen., 
that  there  was  no  war;  that  none  was  declared; 
that  the  party  who  came  over  and  destroyed 
The  Caroline  were  a  horde  of  marauders  and 
murderers.  It  is  true  that  no  war  had  been  de 
clared  between  the  U.  S.  and  Great  Britain  ; 
but  it  is  equally  true  that  there  had  been  a  very 
significant  declaration  of  war  by  those  who 
took  hostile  possession  of  Navy  Island,  andean 
nonaded  the  Canadian  main,  and  that  the  steam- 
boat destroyed  and  the  man  killed,  had  been 
engaged  in  transporting  "volunteers"  and 
munitions  of  war  to  the  island  for  the  purpose 
of  destroying  the  inhabitants  of  Canada,  and 
subverting  the  Government. 

Vattel,  book  III.,  ch.  4,  sec.  67,  says:  "Legit- 
imate and  formal  warfare  must  be  carefully 
distinguished  from  those  illegitimate  and  in- 
formal wars,  or  rather  predatory  expeditions, 
•556*]  undertaken  *either  without  lawful  au- 
thority, or  without  apparent  cause,  as  like- 
wise without  the  usual  formalities,  and  solely 
with  a  view  to  plunder."  "Armies  of  banditti 
who  range  about  for  plunder,  cruises  of  the 
buccaneer  without  commission,  in  time  of 
peace,  and  such  in  general  are  the  depredations 
of  pirates."  "These  two  species  of  war,  I  say, 
the  lawful  and  illegitimate,  are  to  be  carefully 
distinguished,  as  the  effects  and  the  rights  aris- 
ing from  each  are  very  different."  It  is  not 
difficult  to  tell  to  which  class  of  war  the  de- 
fense of  Canada  against  an  open,  hostile  in- 
vasion belonged.  Nor  can  it  be  said,  with 
any  show  of  truth  or  candor,  that  there  was  no 
"  apparent  cause  "  for  the  destruction  of  The 
Caroline.  That  there  was  sufficient  to  justify 
the  entry  upon  our  territory,  at  the  time  and 
in  the  manner  that  it  was  done,  will  not  be 
contended  for  or  admitted. 

It  is  now  submitted  that  it  has  been  shown 
by  acknowledged  authority,  that  the  laws  of 
war,  and  of  nations,  must  govern  this  case  ; 
and  hence  we  say  that  no  nation,  or  people, 
havi  in:  a  proper  respect  for  its  own  honor  and 
dignity,  would  ever  put  McLeod  on  his  trial. 
Would  the  courts  on  the  frontier  indict  a 
whole  army  of  invaders  !  Then  let  them 
find  bills  against  Captain  Drew  and  his  entire 
party  who  made  the  attack.  Nay,  more,  why 
not  find  bills  against  Col.  McNab  and  Gov. 
Head  ?  They  must  both  be  accessories  before 
the  fact  ;  and  then  let  the  Governor  make  a 
requisition  for  their  surrender.  The  attempt 
to  bring  these  gentlemen  to  trial  for  this  of- 
fense would  savor  more  of  justice  and  cour- 
age than  does  the  prosecution  of  an  obscure 
individual,  who  obeyed  their  order.  In  truth, 
this  whole  proceeding  is  an  absurdity  ;  its 
equal  cannot  be  found,  and  for  the  honor  of 
our  nation  it  is  to  be  hoped  it  will  remain  for- 
ever alone — a  precedent  without  a  follower. 
It  is  the  offspring  of  the  excited  state  of  feel- 
ing along  the  frontier,  where  are  to  be  found 
refugees  from  Canada,  and  some  of  our  own 
citizens  of  desperate  fortunes,  and  not  very 
sound  principles,  who  are  anxious  that  McLeod 
should  be  tried,  convicted  and  executed  ;  that 
a  war  between  the  two  governments  may  be 
hurried  on,  in  the  expectation  that  they  may 


share  the  plunder.  The  Atty-Gen.  admits  that 
there  is  excitement  on  the  border,  *and  [*557 
he  informs  us  that  there  will  be  again,  if  this 
trial  of  McLeod  is  not  allowed  to  proceed.  Let 
it  be  so  if  it  must.  But  it  will  furnish  no  reason 
with  this  court  for  turning  aside  the  law.ordis- 
regarding  the  established  usages  of  nations, 
whatever  effect  it  has  had  in  other  places,  or 
before  other  tribunals,  or  officers. 

This  court  does  not  know  what  appeared  be- 
fore the  grand  jury,,  nor  whether  they  were 
"  patriots  "  or  "  sympathizers."  or  "  calm,  un- 
prejudiced men;"  nor  is  it  necessary  it  should. 
It  is  enough  to  know  what  appears  before  the 
court,  and  that  it  is  now  shown  that  there  was 
no  individual  offense,  no  cause  for  the  indict- 
ment, and  none  for  its  further  prosecution. 
This  is  not  established  alone  by  the  late  avow- 
al of  the  British  Government,  but  by  the  in- 
disputable allegations  of  the  prisoner,  and  by 
the  public  documents  before  the  court. 

Allusion  has  been  made  to  the  conduct  of 
Gen.  Jackson,  in  the  trial  and  execution  of 
Arbuthnot  and  Ambrister,  taken  in  Florida. 
What  has  this  to  do  with  the  case  at  bar  ? 
Where  is  the  analogy  ?  Moreover,  that  trans- 
action has  not  yet  become  authoritative  in  the 
code  of  nations.  The  counsel  for  the  people 
have  said  that  the  Canadian  authorities  tried 
and  condemned  our  citizens  who  entered  their 
territory,  executing  some  and  transporting  oth- 
ers ;  and  that  our  Government  had  not  com- 
plained. True  ;  but  are  the  cases  parallel  ? 
These  citizens  acted  by  no  lawful  command, 
but  in  open  violation  of  the  laws  of  their  own 
country  and  of  the  country  they  invaded.  Al- 
lusion has  also  been  made  to  the  case  of  John 
Baker,  who  was  tried  in  the  courts  of  New 
Brunswick  for  raising  the  American  standard 
in  the  Madawaska  district  on  the  4th  of  July, 
and  of  Ebenezer  S.  Greeley,  who  was  in  like 
manner  tried  for  taking  a  census  of  the  inhab- 
itants thereof,  under  the  laws  of  the  State  of 
Me.,  to  show  that  the  British  Provincial  Gov- 
ernment try  our  citizens  without  scrople,  and 
punish  without  mercy  ;  and  that  the  Govern- 
ment at  home  gave  these  proceedings  its  sanc- 
tion. No  enlightened  mind  will  say  that  these 
trials  have  done  the  provincial  or  British  Gov- 
ernment any  honor.  Before  they  will  be  ac- 
knowledged as  authority,  or  as  safe  precedent, 
they  must  be  shown  to  be  right,  and  that  the 
case  at  bar  is  like  them.  *In  truth  there  [*558 
is  no  analogy.  In  these  cases,  Baker  and  Gree- 
ley, having  American  hearts  and  feelings,  with 
a  knowledge  of  the  disputed  territory  and  the 
conflict  of  the  laws,  voluntarily  violated  those 
of  New  Brunswick  passed  to  maintain  her  as- 
sumed jurisdiction,  and  intended  to  operate  on 
just  such  cases. 

It  has  been  said  also,  that  Gen.  Washington, 
in  the  time  of  the  Revolution,  ordered  the  men 
sent  by  Sir  Henry  Clinton  to  corrupt  the  sol- 
diers of  the  Pennsylvania  line,  to  be  hung. 
So,  too,  and  for  the  same  offense,  was  Major 
Andre  ordered  to  be  hung  by  the  same  illus- 
trious man,  in  obedience  to  the  stern  mandate 
of  the  same  code,  the  law  of  war.  No  civil  tri- 
bunal, however,  ever  attempted  to  take  cogni- 
zance of  these  offenses.  But  we  contend  that 
those  laws  which  relate  to  spies,  to  emissaries, 
to  robbers,  to  bandits,  to  assassins,  to  murder- 
ers, have  no  application  to  this  case  of  McLeod 
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who,  when  his  country  was  invaded,  stood 

forth  in  her  defense,  and  obeyed  her  orders. 
He  took  the  hazards  of  war  and  periled  his 
life  in  the  expedition;  but  for  the  rightfulness 
of  the  order  his  country  alone  is  responsible. 
The  Atty-Gen.,  in  his  extensive  research, 
•cited  the  trial  of  the  unfortunate  Mary,  Queen 
of  Scots,  the  bloodiest  act  of  treachery  and 
tyranny  and  the  foulest  judicial  murder  ever 
recorded,  to  show  that  though  a  sovereign,  she 
might  be  tried  in  England  for  an  alleged  offense 
Against  its  laws.  He,  too,  might  have  cited 
the  trial  of  Charles  I.  as  a  precedent  equally 
in  point,  for  both  objected  to  the  right  and 
jurisdiction  of  the  respective  high  commis- 
sioners to  try  them;  and  both  received  the  same 
answer,  and  the  same  predetermined  destiny. 
The  bloody  records  of  the  doings  of  the  infa- 
mous Scroggs  and  Jeffreys  would  also  furnish 
precedents  to  sanction  any  act  of  oppression, 
and  would  be  entitled  to  as  much  respect  as  is 
the  trial  of  the  Scottish  Queen.  Why  did  he 
not  cite  another  case,  to  be  found  in  those 
bloody  state  trials,  where  a  nobleman  was  ar- 
rested in  the  morning  on  a  charge  of  treason  ; 
was  denied  a  postponement  of  the  trial  till  the 
next  day,  to  give  him  time  to  prepare  for  his 
defense;  and  when  he  asked  indulgence  till  the 
afternoon,  was  told  it  could  not  be  granted, 
"because  in  these  cases  a  speedy  trial  is  neces- 
sary to  secure  a  conviction." 
559*]  *The  Atty-Gen.  seems  to  suppose  that 
we  ask  the  exercise  of  the  pardoning  power. 
Not  so;  that  presupposes  guilt.  We  ask  the 
prisoner's  discharge  because  there  is  no  guilt, 
no  individual  responsibility,  and  because  the 
judicial  tribunals  have  no  jurisdiction  of  any 
part  of  the  transaction.  It  is  a  national  concern. 
In  1  Knapp,  316,  of  cases  on  appeal  to  the 
King  in  Council,  in  England,  a  case  in  point 
will  be  found.  Elphinstone,  one  of  the  defend- 
ants, was  a  high  commissioner,  acting  under 
the  Gov. -General  of  the  East  India  possessions, 
and  gave  the  order  which  Robertson,  the  oth- 
er defendant,  a  British  colonel,  executed,  to 
seize  upon  the  treasures  of  Narroba  Antia,  a 
nobleman  of  high  rank  under  the  Mahratta 
Government.  This  was  done  July  17,  1817. 
An  action  of  trover  was  brought  by  the  rep- 
resentatives of  the  nobleman  in  the  Supreme 
Court  of  Bombay;  and  on  the  6th  of  February, 
1827,  an  award  was  recovered  against  these  of- 
ficers for  1,  745,920  rupees  damages,  and  16,303 
rupees  costs.1  From  this  award  an  appeal  was 
taken  to  the  King  of  England  in  Council.  The 
cause  was  argued  at  great  length  by  Sugden, 
Solicitor  General,  and  Wightman  for  the  ap- 
pellants; and  Williams  and  Denman  for  the  re- 
spondents. The  whole  cause  turned  on  the 
question  of  fact,  whether  there  was  such  a 
state  of  war  or  disturbance,  as  to  make  the 
seizure  colorable  for  that  reason.  Ld.  Tenter- 
den  delivered  the  opinion  of  the  Council  as  fol- 
lows: "We  think  the  proper  character  of  the 
transaction  was  that  of  hostile  seizure,  made  if 
not  flag T 'ante,  yet  nondum  cessante  bello:  regard 
being  had  both  to  the  time,  the  place,  and  the 
person;  and  consequently,  that  the  Municipal 
Court  had  no  jurisdiction  to  adjudge  upon  the 
subject;  but  that  if  anything  was  done  amiss, 
recourse  could  only  be  had  to  the  government 


1.— A  rupee  is  equal  to  forty  nine  and  eight-tenths 
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for  redress.  We  shall,  therefore,  recommend 
it  to  His  Majesty  to  reverse  the  judgment." 
Here,  then,  is  a  case  where  the  officer  who 
gave  the  command, and  the  soldier  who  obeyed, 
were  prosecuted  civilly,  not  criminally  for  an 
act  done  in  the  nature  of  war,  and  the  judg- 
ment of  an  enlightened  tribunal  of  statesmen 
and  jurists  declares,  "that  the  Municipal  Court 
had  no  jurisdiction  to  adjudge  upon  the  mat- 
ter," and  that  the  *government  alone  [*56O 
was  answerable  for  anything  that  was  done 
amiss.  So  we  say  in  the  case  at  bar.  Capt. 
Drew  and  his  party  who  made  the  attack  on 
The  Caroline  are  not  responsible;  nor  is  Gov. 
Head,  who  gave  orders  to  Col.  McNab;  nor  is 
Col.  McNab,  who  directed  the  expedition — but 
the  British  Government  alone,  from  whom  rep- 
aration has  been  demanded  by  the  U.  S.  Gov- 
ernment, the  injured  party.  The  case  cited 
proves  that  the  Municipal  Courts  of  this  State 
have  no  "jurisdiction  to  adjudge  upon  the  mat- 
ter;" that  this  whole  proceeding  is  a  usurpation 
of  authority  which  belongs  alone  to  the  Federal 
Government,  but  not  to  its  judicial  tribunals. 
If  the  courts  of  this  State  have  no  authority  or 
jurisdiction  to  indict  and  try  McLeod,  then 
clearly  they  have  none  to  detain  or  imprison 
him.  There  is  no  fact  to  warrant  the  assertion 
of  the  Atty-Gen.  that  McLeod  pursued  and 
wantonly  and  inhumanly  shot  Durfee,  on  our 
own  territory,  as  he  was  flying  from  the  boat. 
That  he  was  some  30  or  40  feet  from  the  wa- 
ter's edge  when  he  fell,  does  appear;  but  that 
a  projectile  from  a  gun  fired  from  the  small 
boats,  or  the  deck  of  the  steamboat,  might 
have  overtaken  and  killed  him,  without  his  be- 
ing pursued  or  seen  amid  the  surrounding 
darkness  is  most  probable.  McLeod  has  on 
oath  alleged  the  facts,  which  are  fully  con- 
firmed by  all  the  documents,  and  now  undis- 
puted, and  which  can  never  be  denied  or  dis- 
proved, that  show  his  imprisonment  or  deten- 
tion to  be  unlawful,  and  that  he  is  entitled  to 
his  discharge.  He  therefore  asks  this  court  to 
dispose  of  him  "as  the  justice  of  the  case  re- 
quires," in  pursuance  of  the  full  authority  giv- 
en by  our  statute. 

The  question  now  is,  not  whether  McLeod 
has  or  has  not  committed  a  homicide,  but  is  he 
in  law  a  murderer?  This  question  the  code  of 
nations  must  answer.  This  court  is  now  sitting 
in  judgment  between  nations.  They  are,  in- 
deed, illustrious  nations,  but  the  forum  is 
worthy  of  the  cause  and  the  parties;  and  in  this 
august  trial  is  presented  the  singular  anomaly, 
that  all  parties  are  equally  interested  in  the 
rendition  of  the  same  judgment.  On  it  may 
be  suspended  the  question  of  peace  or  war. 
The  preservation  of  peace  is  alike  dear  to  both 
nations,  and  both  were  struggling  for  its  con- 
tinuance *when  this  deeply  to  be  la-[*561 
mented  interposition  of  the  municipal  author- 
ities of  the  State  occurred,  which  threatens 
open  rupture.  Is  it  reasonable  to  suppose  that 
the  British  Nation  will  continue  its  friendly  ne- 
gotiation, with  the  halter  about  the  neck  of  one 
of  its  subjects  for  obeying  its  orders?  or  that 
after  its  public  avowal  by  its  minister,  of  the 
act  complained  of,  and  of  its  readiness  to  an- 
swer, it  will  submit  to  the  indignity  of  having 
McLeod  sent  back  for  trial  as  a  murderer?  It 
seems  to  us  not. 

We  are  now  prepared  to  enter  upon  the  dis- 
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cussion  of  another  important  and  interesting 
branch  of  the  case;  one  which  more  immediate- 
ly concerns  the  institutions  of  our  own  country, 
their  appropriate  spheres  of  action,  and  their 
harmonious  movements.  TheU.  S.  Government 
is  clothed  with  the  exclusive  power  and  duty 
of  taking  care  of  all  our  foreign  relations.  Our 
State  Government  has  in  charge  most  of  our 
internal  and  domestic  affairs;  each,  keeping 
within  its  legitimate  hounds,  will  avoid  jars 
and  collisions  with  the  other.  Under  the  con- 
stitutional exercise  of  the  treaty  making  power 
redress  for  this  puhlic  and  hostile  invasion  of 
the  territory  of  the  U.  8.,  the  destruction  of 
the  steamboat  and  the  killing  of  a  citizen,  was 
at  an  early  day  demanded  of  the  British  Gov- 
ernment, by  the  Government  of  the  U.  S. ;  and 
the  whole  matter  is  still  in  course  of  treaty  be- 
tween them,  with  a  view  to  a  full  and  just  set- 
tlement. The  State  of  N.  Y.,  therefore,  can- 
not discreetly  or  lawfully  interpose  its  munic- 
ipal jurisdiction,  and  take  cognizance  of  any 
part  of  this  public  offense  against  the  entire 
American  Nation.  It  is  the  exercise  of  an  au 
thority  by  the  State,  repugnant  to  the  Consti- 
tution and  laws  of  the  U.  S.,  and  brings  the 
jurisdictions  in  collision  and  conflict.  Its  tend- 
ency is  to  thwart  the  constitutional  exercise  of 
the  treaty-making  power  of  the  Federal  Gov- 
ernment, and  to  involve  the  two  nations  in  war. 
This  power  is  vested  exclusively  in  the  U.  S., 
Const.  U.  S.,  art,  2,  sec.  2.  "The  President 
shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate, to  make  treaties,  provided 
two  thirds  of  the  Senators  present  concur." 
Art.  1,  sec.  10.  "No  State  shall  enter  into  any 
treaty,  alliance  or  confederation,  or  grant  let- 
562*]  ters  of  *marque  and  reprisal."  The 
invasion  of  our  territory,  the  destruction  of  the 
steamboat,  and  the  killing  of  Durfee,  were  one 
entire  transaction.  The  whole  was  one  offense 
against  the  U.  S.  No  one  will  contend  that 
the  State  of  N.  Y.  could  demand  reparation  of 
the  British  Government  for  any  portion  of  this 
injury;  nor  deny  that  the  U.  S.  Government 
may,  and  has  properly  made  the  demand  of 
redress,  not  only  for  the  violation  of  our  terri- 
tory, but  for  the  destruction  of  property  and 
life.  The  General  Government,  therefore,  has 
taken  jurisdiction  of  the  entire  matter,  and 
that  must  be  exclusive;  for  two  separate  inde- 
pendent jurisdictions  cannot  lawfully  act  at  the 
same  time  upon  the  same  subject.  In  support 
of  these  principles  the  coun.<-el  cited  and  com- 
mented upon  the  following  authorities;  Gibbon* 
v.  Ogden,  9  Wh.,  1;  2  Pet.,  245:  8  Cr..  109;  3 
Dall.,  199;  1  Cr.,  103;  2  Dall.,  304:  4  Id.,  14:  4 
Wh.,  122;  5  Id..  1;  4  Id.,  209;  12  Wend..  311. 
As  the  Government  has  the  right  to  demand, 
so  it  has  a  right  to  accept  redress,  and  then  to 
acknowledge  itself  satisfied.  Suppose  it  had 
already  entered  into  a  treaty  with  Great  Brit- 
ain, by  which  that  Government  had  acknowl- 
edged its  wrong  in  the  whole  affair;  had  stip- 
ulated to  pay  the  value  of  the  property  de- 
stroyed, and  to  provide  for  the  surviving  fam- 
ily or  relatives  of  Durfee;  and  our  Govern- 
ment had  acknowledged  itself  satisfied;  will 
any  one  contend  that  a  civil  suit  could  still  be 
maintained  by  the  owner  of  the  boat  against 
the  attacking  party?  or  that  a  criminal  pro- 
ceeding for  murder  could  still  be  had  against 
any  of  those  engaged  in  the  affair?  Surely  not. 
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That  which  is  equivalent  to  all  these  proceed- 
ings has  already  been  instituted,  and  is  now 
depending  in  the  high  courj.  of  nations.  The 
complaint  is  made — the  summons  has  gone 
forth— the  party  has  appeared  and  answered, 
and  the  trial  is  now  going  on;  and  no  Ameri- 
can should  entertain  a  doubt  that  the  issue  will 
be  just  and  honorable  to  all  concerned.  In  a 
suit  brought  in  this  highest  court  of  original 
jurisdiction,  it  is  enough  to  arrest  all  proceed- 
ings, to  show  that  a  suit  for  the  same  subject- 
matter  was  before  brought  and  is  still  depend- 
ing in  the  most  petty  tribunal  in  the  Slate.  Shall 
not  the  same  rule  obtain  here?  *Can  an  f*o<i;5 
inferior  court  oust  this  of  its  jurisdiction;  and 
shall  the  same  power  be  denied  to  the  high  court 
of  nations,  by  this  tribunal  now  sitting  in  judg- 
ment upon  the  affairs  of  nations?  This  court 
cannot  fail  to  perceive,  that  the  finding  of  this 
indictment,  the  arrest  and  imprisonment  of 
McLeod  directly  conflict  with  the  exercise  of 
this  high  power  by  the  U.  S.  Government.  Is  it 
too  much  to  say  that  they  have  probably  al- 
ready arrested  the  negotiation — the  peaceable 
mode  of  trial  between  nations;  and  that  it  can- 
not again  be  resumed  until  this  difficulty  is  re- 
moved; that  the  denial  of  this  motion,  and  the 
bringing  McLeod  to  trial,  may  involve  our 
country  in  war. 

But  it  is  said  the  laws  of  the  State  of  N.  Y. 
have  been  violated,  and  that  her  honor  and 
dignity  must  be  vindicated.  No  other  than 
the  law  of  nations  has  been  violated,  and  ac- 
cording to  that  code  must  satisfaction  be  sought 
and  obtained.  The  honor  and  dignity  of  the 
State  cannot  be  promoted  bya  disregard  of  those 
laws,  or  of  her  own  duties  toward  the  Federal 
Government.  Of  all  the  States  in  the  Union, 
N.  Y.,  because  of  her  position,  power  and  dig- 
nity, should  be  the  most  careful  not  to  trench 
upon  the  acknowledged  jurisdiction  of  the 
General  Government, 

But  let  us  examine  this  case  in  view  of  other 
powers  of  the  General  Government.  If  it  fail 
to  obtain  satisfaction  by  treaty  for  this  entire 
offense,  what  then  is  to  be  done?  Can  it  refer 
the  matter,  or  any  portion  of  it,  back  to  the 
State  of  N.  Y.  to  be  redressed  in  her  tribunals  f 
No,  it  has  yet  a  strong  arm  to  stretch  forth, 
whose  power  has  been  felt,  and  will  again  be 
felt, when  justice  and  national  honor  require  it. 
Const.  U.  8.,  art.  1,  sec.  8:  "Congress  shall 
have  power  to  declare  war.  grant  letters  (if 
marque  and  reprisal,  and  make  rules  concern- 
ing captures  on  land  and  water."  "To  raise 
and  support  armies."  "To provide  and  main- 
tain a  navy."  In  this  Constitution  there  is- 
power  enough,  and  this  portion  of  it  belongs 
exclusively  to  the  Federal  Government.  The 
act  in  which  McLeod  is  alleged  to  have  p%rlic- 
ipated,  being  the  exercise  of  a  public  force  of 
Great  Britain,  and  of  a  hostile  character,  be- 
comes the  subject  of  reclamation,  reprisal  ;md 
war,  on  the  part  of  the  Government  of  the  I". 
S.,  *as  it  shall  see  fit,  on  a  failure  to  [*564 
obtain  acknowledgment  and  indemnity  for  the 
offense  and  injury  by  negotiation.  Any  inter- 
ference of  the  state  authority  is,  and  will  be, 
incompatible  with  the  exercise  of  this  high 
power.  Suppose  Congress  should  authorize 
reprisals  to  be  made,  and  the  property  of  Brit- 
ish subjects  should  be  taken,  until  the  Govern- 
ment felt  itself  satisfied  for  the  entire  injury, 
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made  compensation  to  the  owners  of  the  prop- 
erty destroyed,  and  provided  for  the  survivors 
or  the  friends  of  Durfee;  would  not  this  settle 
the  whole  matter?  Could  Wells  still  prosecute 
for  his  steamboat?  or  the  State  of  N.  Y.  try, 
convict  and  execute  for  the  murder?  Suppose, 
again,  that  Congress  should  declare  war  for 
this  offense,  because  satisfaction  is  denied;  and 
after  the  waste  of  millions  of  treasure,  and  the 
loss  of  thousands  of  lives,  peace  should  be  con- 
cluded; would  it  not  cancel  the  offense,  and 
every  part  of  it?  Surely  the  contrary  will  not 
be  contended  for;  nor  but  that  Congress  may 
rightfully  exercise  all  these  powers,  and  bring 
about  this  result.  It  cannot  be  denied  that  the 
killing  of  Durfee  is  as  much  embraced  within 
the  scope  of  these  powers  as  any  other  portion 
of  this  offense.  No  one  will  deny  the  right  of 
the  provincial  authorities  to  kill  and  capture 
the  invaders  of  Navy  Island,  or  those  engaged 
in  furnishing  them  munitions  of  war,  while 
found  within  their  jurisdiction.  If  the  steam- 
boat had  been  found  at  the  Island,  instead  of 
at  Schlosser,  and  there  destroyed,  with  all  on 
board,  it  might  have  been  barbarous, but  would 
it  have  been  cause  of  complaint  or  war  ?  No  man 
in  his  senses  will  pretend  it.  Then  wherein  is  the 
offense?  Clearly  in  the  hostile  invasion  of  our 
territory.  Against  whom  committed?  Not  the 
State  of  N.  Y.,  but  the  U.  S.  Their  rights  and 
their  laws  alone  are  violated,  and  they  alone, 
through  their  Government,  can  demand  satis- 
faction. The  destruction  of  the  steamboat  was 
the  object  to  be  accomplished  by  this  violation; 
the  killing  of  Durfee  was  a  mere  incident  to 
this  warlike  measure.  All  form  one  entire 
national  offense,  and  call  only  for  entire  na- 
tional redress.  This  redress  can  be  sought  only 
in  the  way  known  to  the  laws  of  nations.  Had 
this  violation  of  our  territory  been  at  a  place 
within  the  exclusive  jurisdiction  of  the  U.  S., 
565*]  *as  a  fort,  an  arsenal,  the  District  of 
Columbia,  or  one  of  our  territories,  the  trial 
of  McLeod,  after  reparation  had  been  demand- 
ed, would  be  wholly  incompatible  with  the 
pending  negotiations  between  the  two  govern- 
ments, and  alike  unworthy  of  the  honor  and 
dignity  of  both.  But  as  between  the  U.  S.  and 
all  foreign  nations,  we  are  one  people,  possess- 
ing one  territory,  having  one  interest,  one 
voice,  one  duty,  one  responsibility.  All,  all 
are  the  U.  S.  N.  Y.  is  not,  Delaware  is  not 
and,  therefore,  it  is  that  the  General  Govern- 
ment, and  all  its  citizens,  are  alike  responsible 
for  the  action  of  the  Court  of  General  Sessions 
of  Niagara,  where  this  indictment  was  found, 
and  for  the  judgment  of  this  court  on  this 
vastly  important  question.  Nations  are  alone 
known  to  each  other,  as  friends,  by  their  am- 
bassador; as  enemies,  by  their  armies.  Of 
these  N.  Y.  has  neither;  they  are  forbidden  her 
by  the  fundamental  law  of  our  Government. 
As  well  as  the  State  of  N.  Y.,  might  Schlosser 
raise  her  voice  of  complaint  that  her  territory 
was  violated,  and  her  honor  and  dignity 
stained,  and  demand  reparation  therefor.  No; 
it  is  the  territory  of  the  U.  S.  alone  which  has 
been  violated,  her  citizen  slain,  the  property  of 
her  citizen  destroyed.  No  hostile  foot  can 
tread  her  soil  that  does  not  tread  upon  the 
whole  nation. 

We  deny  the  right  to  put  the  prisoner  upon 
his  trial,  in  any  court,  whether  of  the  State  or 
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the  Nation.  They  are  both  destitute  of  juris- 
diction. The  Constitution  of  the  U.  S.  clothes 
the  General  Government  with  exclusive  juris- 
diction of  this  offense,  and  gives  it  exclusively 
to  the  Executive  and  Legislative  Departments 
of  that  Government.  The  one  has  lawfully 
taken  cognizance  of  it,  and  of  every  part  of  it; 
and  may  God  in  his  mercy  forbid  the  necessity 
of  its  transfer  to  the  other. 

The  offense  involves  not  individual  guilt, 
neither  does  it  call  for  individual  expiation. 
If  McLeod  was  one  of  Capt.  Drew's  party 
(which  is  admitted  only  for  the  purpose  of  this 
argument),  what  then?  He  was  a  British  sub- 
ject, owing  allegiance  to  his  Government, 
bound  to  obey  her  orders.  He  kept  his  faith; 
he,  with  others,  rallied  to  her  standard  when 
her  territory  was  invaded  by  a  band  of  armed 
men,  amid  the  *roar  of  cannon  and  [*5H6 
the  din  of  war;  yes,  open  war,  which  threat- 
ened the  subversion  of  her  Government  in  her 
Canadian  Provinces.  He  obeyed  her  orders, 
and  fulfilled  his  duty;  and  think,  this  court, 
that  while  he  felt  the  duty  of  allegiance.  Great 
Britain  will  fail  to  acknowledge  the  reciprocal 
duty  of  protection?  No;  numerous  and  deeply 
interested  as  is  the  audience  attending  this  ar- 
gument, should  the  State  of  N.  Y.  so  far  for- 
get the  duties  and  obligations  imposed  by  the 
law  of  nations,  and  by  the  Constitution  of  the 
U.  S.,  as  through  this  high  tribunal  to  deny 
McLeod's  discharge,  and  send  him  down  to  a 
circuit  for  trial,  there  is  too  much  reason  to 
believe  that  we  should  be  surrounded  by  a  far 
more  numerous  and  a  very  different  audience; 
none  other  than  a  British  fleet  on  our  coast.and 
a  British  army  on  our  frontier,  and  instead  of 
witnessing  the  conviction  and  execution  of  one 
man,  we  should  have  to  mourn  the  slaughter 
of  thousands. 

If  war  must  come,  let  it  come.  As  Ameri- 
cans we  will  meet  it;  but  let  us  not  forget,  that 
"he  is  doubly  armed  whose  cause  is  just." 
Great  Britain  has  avowed  this  open,  flagrant 
violation  of  our  territory,  with  all  that  was 
done.  Let  us  take  her  at  her  word,  and  hold 
her  to  her  responsibility.  When  she  has  de- 
nied our  right,  and  refused  to  make  suitable 
and  honorable  reparation;  when  moderation 
and  forbearance  cease  to  be  virtues,  then  will 
the  President  of  the  U.  S.  inform  the  Council 
of  the  nation  of  the  true  state  of  the  question, 
of  which  we  know  so  little,  and  then  shall  its 
collected  wisdom  choose  its  own  time  and 
mode  of  redress.  The  trial  of  McLeod  savors 
of  cowardice  and  revenge,  and  is  unworthy  of 
our  country;  but  the  trial  of  the  British  Na- 
tion, we,  as  Americans,  understand;  and  when 
necessary,  as  Americans  will  attend.  In  that 
trial  there  will  be  no  British  party  on  this  side 
the  waters. 

But  let  this  most  troublesome  and  embarrass- 
ing difficulty  be  removed,  in  the  only  way  in 
which  it  can  be  done  in  law  or  honor,  and 
leave  the  U.  S.  Government  in  the  free  exer- 
cise of  its  constitutional  powers,  and  there  is 
every  reason  to  believe,  that  all  the  great  ques- 
tions which  now  agitate  the  two  nations  will 
be  speedily,  justly  and  honorably  *set-  [*567 
tied;  their  peace  be  preserved,  and  the  pros- 
perity and  happiness  of  our  country  be  per- 
petuated to  after  generations.  Let  the  National 
and  State  Governments  continue  to  move  only 
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in  their  own  respective  spheres,  regarding 
alike  the  rights  of  each  other  and  the  law  of 
nations;  let  them  cherish  their  own  honor  and 
dignity,  by  regarding  the  honor  and  dignity 
of  other  nations;  ana  not  only  the  Atty-Gen., 
but  all  of  us,  will  be  satisfied  with  the  respect 
accorded  to  the  exclamation,  "I  am  an  Amer- 
ican citizen." 

By  the  Court,  Cowen,  J.  The  prisoner's 
petition  on  which  I  allowed  this  writ,  con- 
tained an  intimation  that  his  commitment  to 
the  jail  of  the  County  of  Niagara  had  not  been 
regular;  but  that  ground  is  now  abandoned. 
The  sheriff  returns  an  indictment  for  murder, 
found  by  a  grand  jury  of  that  county  against 
the  prisoner,  on  which  he  appears  to  have  been 
arraigned  at  the  Court  of  Over  and  Terminer 
holden  in  the  same  county.  It  further  appears 
that  he  pleaded  not  guilty,  and  was  duly  com- 
mitted for  trial.  The  indictment  charges,  in 
the  usual  form,  the  murder  of  Amos  Durfec 
by  the  prisoner,  on  a  certain  day,  and  at  a  cer- 
tain town  within  the  county. 

These  facts,  although  officially  returned  by 
the  sheriff,  were  by  a  provision  in  the  Habeas 
Corpus  Act,  2  R.  S.,  471,  2d  ed.  sec.  50,  open 
to  a  denial  by  affidavit,  or  the  allegation  of  any 
fact,  to  show  that  the  imprisonment  or  deten- 
tion was  unlawful.  In  such  case,  the  same  sec- 
tion requires  this  court  to  proceed  in  a  sum- 
mary way  to  hear  allegations  and  proofs  in 
support  of  the  imprisonment  or  detention,  and 
dispose  of  the  party  as  the  justice  of  the  case 
may  require.  Under  color  of  complying  with 
this  provision,  which  is  of  recent  introduction, 
the  prisoner,  not  denying  the  jurisdiction  of 
the  court  over  the  crime  as  charged  in  the  in- 
dictment, or  the  regularity  of  the  commitment, 
has  interposed  an  affidavit  stating  certain  ex- 
trinsic facts.  One  is,  that  he  was  absent,  and  did 
not  at  all  participate  in  the  alleged  offense;  the 
other,  that  if  present  and  acting,  it  was  in  the 
necessary  defense  or  protection  of  his  country 
against  a  treasonable  insurrection,  of  which 
Durfee  was  acting  in  aid  at  the  time. 
568*]  *Taking  these  facts  to  be  mere  mat- 
ters of  evidence  upon  the  issue  of  not  guilty 
and,  of  themselves,  they  are  clearly  nothing 
more,  I  am  of  opinion  that  they  cannot  be 
made  available  on  tiabeas  corpus,  even  as  an 
argument  for  letting  the  prisoner  to  bail,  much 
less  for  ordering  his  unqualified  discharge. 
That  this  would  be  so  on  all  the  authorities  pre- 
vious to  the  Revised  Statutes,  his  counsel  do 
not  deny.  The  rule  of  the  case  is  thus  laid 
down  in  the  British  books:  "  A  man  charged 
with  murder  by  the  verdict  of  a  coroner's  in- 
quest may  be  admitted  to  bail;  though  not 
after  the  finding  of  an  indictment  by  the  grand 
jury."  1  Chit.  Cr.  L.,  129.  Am.  ed.  of  1886; 
Petersd.  Bail,  521,  S.  P.  It  has  never,  that  we 
are  aware,  been  departed  from  in  practice  un- 
der the  English  Habeas  Corpus  Act.  Ld.  Ch.  J , 
Raymond  said,  in  Rex  v.  Dalton,  2  Sir.,  911, 
that  he  would  bail  though  a  coroner's  inquest 
had  found  the  crime  to  be  murder;  ana  the 
distinction  was  between  the  coroner's  inquest, 
where  the  court  can  look  into  the  depositions, 
and  an  indictment  where  the  evidence  is  secret. 
Ld.  Mohun's  case,  1  Salk.,  104,  S.  P.  This  rea- 
son is  adopted  by  Chitty,  at  the  page  of  hisCr. 
Law  before  cited;  and  by  Petersd.  Bail,  Lon- 
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don  ed.,  1885,  p.  521.  It  was  also  recognized 
by  Sutherland,  J.,  of  this  court  in  1825.  Toy- 
loe's  case,  5  Cow.,  56.  He  says:  "  The  indict- 
ment must  be  taken  as  conclusive  upon  the 
degree  of  the  crime." 

The  depositions  heretofore  taken  in  the  cause 
being  thus  cut  off,  there  are  no  means  of  in- 
quiry left  to  us  on  this  motion,  by  which  we 
can  say  whether  a  murder  was  in  fact  commit- 
ted, or  whether  the  charge  would  probably  be 
mitigated  on  the  trial  to  a  very  doubtful  case 
of  manslaughter,  or  to  a  homicide  in  defense, 
or  whether  all  participation  might  be  disproved 
by  showing  a  clear  alibi.  Nothing  is  better 
settled,  on  English  authority,  that  on  habeas 
corpus,  the  examination  as  to  guilt  or  innocence 
cannot,  under  any  circumstances,  extend  be- 
yond the  depositions  or  proofs  upon  which  the 
prisoner  was  committed.  This  would  be  so, 
even  on  habeas  corpus  before  an  indictment 
found,  however  loosely  the  charge  might  be 
expressed  in  the  warrant  of  commitment. 
Chitty,  at  the  page  before  cited,  says:  "  It  is 
in  *fact  to  the  depositions  alone  that  [*56J> 
the  court  will  look  for  their  direction:  where  a 
felony  is  positively  charged,  they  will  refuse  to 
bail,  though  an  alibi  be  supported  by  the  strong- 
est evidence."  He  cites  Rex  v.  Greenwood,  2 
Str.,  1138,  a  case  of  robbery,  and  eight  credi- 
ble witnesses  making  affidavit  that  the  prison- 
er was  at  another  place  at  the  time  when  the 
robbery  was  sworn  to  have  been  committed; 
yet,  adds  the  report,  the  court  refused  to  ad- 
mit him  to  bail,  but  ordered  him  to  remain  un- 
til the  assizes.  Here  the  crime  is  clearly  proved 
by  the  depositions  which  have  been  read  on 
the  side  of  the  people,  while,  instead  of  eight 
witnesses  to  an  alibi,  we  have  the  solitary  affi- 
davit of  the  prisoner.  In  Rex  v.  Acton,  2  Str. , 
851,  the  prisoner  had  been  tried  for  murder 
and  acquitted;  afterwards  a  single  justice  of 
the  peace  issued  a  warrant  charging  him  with 
murder,  on  circumstances  similar  to  those  upon 
which  he  had  been  acquitted,  and  he  was  again 
committed.  On  an  offer  to  show  the  former 
acquittal  in  the  clearest  manner,  the  court  re- 
fused to  hear  the  proof.  On  the  authority  of 
this  case,  Mr.  Chitty,  at  the  page  just  cited, 
lays  down  the  rule  that  the  court  will  not  look 
into  extrinsic  evidence  at  all.  He  states  a  case 
wherein  the  same  question  came  up  in  respect 
to  an  inferior  crime:  receiving  stolen  goods 
with  a  guilty  knowledge.  The  prisoner's  affi- 
davit denied  his  knowledge:  yet  the  court  re- 
fused to  bail,  saying  the  fact  of  knowledge 
was  triable  by  a  jury  only.  They  added,  it 
would  be  of  dangerous  consequence  to  allow 
such  proceedings,  as  it  might  induce  prisoners 
generally  to  lav  their  case  before  the  court. 
Petersd.  Bail,  522,  refers  to  Chitty,  who  cites 
Gas.  K.  B.,  96.  This  book,  eo  nomine,  does 
not  appear  now  to  be  extant;  and  12  Mod.,  the 
only  reference  1  am  aware  of  which,  among 
the  English  quotations,  is  synonymous  with 
Chitty's,  does  not  appear  to  contain  the  case 
stated  by  him.1  But  it  accords  with  many  oth- 
ers in  circumstance;  and  the  reason  given  is  al- 
most too  plain  to  demand  any  direct  authority. 
To  hear  defensive  matter  through  ex  parte  affi- 
davit as  a  ground  for  bailing  the  prisoner, 
would  be  to  trench  *on  the  office  of  [*57O 

1.— See  the  case  in  Cunningham's  Rep.,  96,  2d  ed., 
printed  in  1770. 
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the  jury;  for  in  the  case  of  high  crimes,  bail 
would  be  equivalent  to  an  acquittal.  Accord- 
ingly, the  rule  as  laid  down  in  Horner's  case, 
1  Leach,  270,  4th  ed.,  London,  1815,  is  in  ef- 
fect the  same  with  that  stated  by  Chitty.  The 
prisoner  had  been  committed  under  a  charge 
of  defrauding  and  robbing  a  man  of  his  money 
by  false  pretenses.  It  was  insisted  that  the  facts 
stated  in  the  depositions  for  the  King  made 
out  a  mere  misdemeanor;  and  that  the  prison- 
er was,  therefore,  entitled  to  -bail.  But  the 
transaction  by  which  the  money  was  obtained 
admitted  of  one  construction  which  might 
make  it  a  felonious  taking.  The  court  said: 
"  In  cases  of  this  kind  the  course  has  always 
been  to  leave  it  to  the  jury  to  determine  quo 
animo  the  money  was  obtained.  In  such  a  case 
the  court  never  form  any  judgment  whether 
the  facts  amount  to  a  felony  or  not;  but  mere- 
ly whether  enough  is  charged  to  justify  the  de- 
tainer of  the  prisoner,  and  put  him  upon  his 
trial." 

The  cases  I  have  noticed  were,  in  several  re- 
spects, stronger  for  the  prisoners  than  the  case 
before  us.  They  were  mostly  founded  on 
charges  of  a  character  much  less  serious  than 
murder.  They  were  all  before  indictment 
found;  some  of  them  presented  a  state  of  things 
on  which  it  was  plainly  impossible  to  convict; 
and  last,  though  not  least,  they  were  mere  ap- 
plications for  bail,  a  thing  which  McLeod  does 
not  ask  for.  He  demands  an  absolute  dis- 
charge, on  grounds  upon  which,  according  to 
the  laws  of  England,  he  would  not  even  be  en- 
titled to  bail.  The  law  of  England  formed  in 
this  respect  the  law  of  N.  Y.,  until  our  new 
Habeas  Corpus  Act  took  effect. 

It  becomes  necessary  next  to  inquire  wheth- 
er the  new  statute  has  worked  any  enlargement 
of  our  powers  beyond  what  we  have  seen  they 
were  up  to  the  time  when  it  passed.  The  2  R. 
8.,  469,  2d  ed.  sees.  40,  41,  require  us  to  ex- 
amine the  facts  contained  in  the  return,  and 
into  the  cause  of  the  confinement  of  the  pris- 
oner; and  if  no  legal  cause  be  shown  for  it,  or 
for  its  continuation,  we  are  to  discharge  him. 
That  here  is  legal  cause,  viz. :  an  indictment 
for  murder,  and  an  order  of  commitment,  we 
have  seen  is  not  denied.  By  the  55th  section, 
page  470,  if  it  appear  that  the  party  has  been 
571*]  *legally  committed  for  any  criminal 
offense,  we  are  required  to  let  him  to  bail,  if 
the  case  be  bailable.  But  so  far  we  have  no 
direction  as  to  what  case  shall  be  considered 
bailable.  We  are  left  under  the  restraints  which 
I  have  noticed  as  existing  before  the  statute. 
Not  one  of  them  is  removed  by  it.  i 

Then  comes  section  50,  page  471,  which  is 
relied  on  by  the  prisoner's  counsel.  I  briefly 
noticed  this  in  proposing  the  question  to  be 
considered.  But  the  prisoner  is  entitled  to  the 
benefit  of  it  entire.  The  words  are,  that  "The 
party  brought  before  such  court  or  officer,  on 
the  return  of  any  writ  of  habeas  corpus,  may 
deny  any  of  the  material  facts  set  forth  in  the 
return,  or  allege  any  fact  to  show  either  that 
his  imprisonment  or  detention  is  unlawful,  or 
that  he  is  entitled  to  his  discharge,  which  alle- 
gations or  denials  shall  be  on  oath;  and  there- 
upon such  court  or  officer  shall  proceed  in  a 
summary  way,  to  hear  such  allegations  and 
proofs  as  may  be  produced  in  support  of  such 
imprisonment  or  detention, or  against  the  same, 
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and  to  dispose  of  such  party  as  the  justice  of 
the  case  may  require."  Under  this  statute,  the 
prisoner's  counsel  claim  the  right  of  going  be- 
hind the  indictment,and  proving  that  he  is  not 
guilty  by  affidavit,  as  he  may  by  oral  testimony 
before  the  jury.  We  have  already  shown  the 
absurdity  of  such  a  proposition  in  practice, 
and  its  consequent  repudiation  by  the  English 
criminal  courts.  And  we  are  not  disposed  to 
admit  its  adoption  by  our  Legislature,  without 
clear  words  or  necessary  construction. 

We  think  its  object  entirely  plain  without  a 
resort  to  the  rules  of  construction.  Its  words 
are  satisfied  by  being  limited  to  the  lawfulness 
of  the  authority  under  which  the  prisoner  is 
detained,  without  being  extended  to  the  force 
of  the  evidence  upon  which  the  authority  was 
exerted,  or  which  it  may  be  in  the  prisoner's 
power  to  adduce  at  the  trial.  This,  if  neces- 
sary, is  rendered  still  more  plain  by  consider- 
ing the  evil  which  the  statute  was  intended  to 
remedy.  At  common  law,  it  was  doubtful 
whether  the  prisoner  could  question  the  truth 
of  the  return  or  overcome  it  by  showing  ex- 
trinsic matter,  upon  the  point  of  the  authority 
to  imprison.  The  statute  was  passed  to  obvi- 
ate the  oppression  that  might  sometimes  arise 
*from  the  necessity  of  holding  a  re-  [*572 
turn  to  be  final  and  conclusive,  which  is  false 
in  fact,  or  if  true,  depending  for  its  validity  on 
the  act  of  a  magistrate  or  court  which  can  be 
shown  by  proofs  aliunde  to  have  been  destitute 
of  jurisdiction.  Watson's  case,  9  Ad.  &  Ell., 
731;  3  R.  8.,  784,  785,  2d  ed.,  App.,  n.  An  in- 
nocent man  may  be  and  sometimes  unfortu- 
nately is  imprisoned.  Yet  his  imprisonment  is 
no  less  lawful  than  if  he  were  guilty.  He  must 
await  his  trial  before  a  jury.  There  are  various 
cases  in  which  the  enactment,  allowing  proof 
extrinsic  to  the  return,  may  have  effect  with- 
out supposing  it  applicable  here.  It  must,  I 
apprehend,  for  the  most  part,  apply  to  the 
cases  where  the  original  commitment  was  law 
ful  ;  but  in  consequence  of  the  happening  of 
some  subsequent  event,  the  party  has  become 
entitled  to  his  discharge,  as  if  he  be  committed 
till  he  pay  a  fine  ;  which  he  has  paid  accord- 
ingly, and  the  return  states  the  commitment 
only  ;  so  after  conviction  he  may  allege  a  par- 
don, or  that  the  judgment  under  which  he  was 
imprisoned  has  been  reversed.  Nor  is  it  nec- 
essary to  inquire  how  far  we  might  be  entitled 
to  go,  were  the  prisoner  in  custody,  on  the  mere 
examination  and  warrant  of  a  committing  mag- 
istrate. 

But  it  is  said  we  have  power  to  direct  the 
entry  of  a  nolle  prosequi,  and  it  is  our  duty  to 
look  into  the  merits  of  the  case  with  a  view  to 
decide  whether  it  be  a  proper  one  for  the  ex- 
ercise of  that  power.  This  proposition  is  also 
put  upon  a  new  section  of  the  Revised  Stat- 
utes, which  most  clearly  gives  no  color  for  the 
suggestion.  At  common  law  the  Atty-Gen. 
alone  possessed  this  power;  and  might,  under 
such  precautions  as  he  felt  it  his  duty  to  adopt, 
discontinue  a  criminal  prosecution  in  that  form 
at  any  time  before  verdict.  The  power  and 
practice  under  it  are  laid  down  in  1  Chit.  Or. 
L.,  478  edition  before  cited.  It  probably  ex- 
ists unimpaired  in  the  Atty-Gen.  to  this  day  ; 
and  it  has  been  by  several  statutes  delegated 
to  district  attorneys,  who  now  represent  the 
Atty-Gen. in  nearly  everything  pertaining  to  in- 
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dictments  and  other  criminal  proceedings  local 
to  their  respective  counties.  The  Legislature 
finding  the  power  in  so  many  hands,  and  fear- 
ing its  abuse,  by  the  2  R.  S.,  609,  2d  ed.,  sec. 
.".  l  provided  that  it  should  not  thereafter  be 
573*]  lawful  for  *any  district  attorney  to  en- 
ter a  nolle  prosequi  upon  any  indictment,  or  in 
any  other  way  discontinue  or  abandon  the  same 
without  leave  of  the  court  having  jurisdiction 
to  try  the  offense  charged.  This  provision,  the 
prisoner's  counsel  contended,  so  enlarged  our 
powers  that  we  might  arbitrarily  interfere  on 
the  prisoner's  affidavit  and  other  proofs  veri- 
fying his  innocence,  or  even  on  grounds  of  na- 
tional policy,  as  where  the  prosecution  would 
be  likely  to  affect  our  foreign  relations  unfa- 
vorably; and  that,  too,  in  despite  of  the  Atty- 
Gen.  and  district  attorney.  Conceded  as  it 
\\as,  that  before  the  Revised  Statutes  we  had 
no  right  to  give  such  direction,  the  argument 
seeks  to  draw  from  the  statute  giving  us  a 
veto  against  the  nolle  prosequi  a  positive  power 
to  compel  its  entry.  Even  if  we  had  such 
power,  the  argument  would  be  quite  extraor- 
dinary. It  demands  that  we  should  finally  dis- 
pose of  an  indictment  for  murder,  on  the  sort 
of  evidence  by  which  we  are  guided  upon  a 
motion  to  set  aside  a  default  or  change  a  venue. 
In  any  view,  this  question  belongs  primarily 
to  the  Executive  Department  of  the  govern- 
ment. 

I  shall  have  occasion  to  inquire  hereafter 
whether  these  views  should  not  be  regarded  as 
a  final  answer  to  this  application.  That  will 
depend  on  tUe  question,  whether  the  facts 
stated  on  the  part  of  ^he  prisoner,  supposing 
them  to  be  admissible  at  all,  are  proper  for  the 
consideration  of  the  jury  only;  or  whether,  as 
counsel  have  insisted  with  great  zeal,  they  are 
such  as  to  divest  our  criminal  courts  of  all  ju- 
risdiction, either  over  the  subject-matter  or 
person  of  the  prisoner.  We  should, as  we  thought 
at  the  close  of  the  argument,  have  felt  our- 
selves entirely  satisfied  to  dispose  of  the  case 
on  the  first  question,  without  looking  any 
further  into  the  nature  of  the  transaction  out 
of  which  this  indictment  has  arisen.  But,  as 
counsel  made  the  question  of  jurisdiction  their 
main  topic, we  preferred  to  reserve  the  case, 
and  have  looked  into  it  as  far  as  possible  dur- 
ing a  very  short  vacation,  consistently  with 
other  pressing  judicial  avocations. 

Want  of  jurisdiction  has  not  been  put  on  the 
ground  that  McLeod  was  a  foreigner.  An  alien, 
in  whatever  manner  he  may  have  entered  our 
territory,  is,  if  he  commit  a  crime  while  here, 
574*]  *amenable  to  our  criminal  law.  Ld. 
Mansfield,  in  CampbeU  v.  Hall,  Cowp.,  208  ; 
Vattel,  B.  II.,  ch.  8.  sec.  101, 102;  Story,  Confl. 
L.,  518,  2d  ed.  Nay,  says  Locke,  though  he 
were  an  Indian,  and  never  heard  of  our  laws. 
On  Civ.  Gov.,  B.  2,  ch.  2,  sec.  9. 

But  it  is  said,  his  case  belongs  exclusively 
to  the  forum  of  nations,  by  which  counsel 
mean  the  diplomatic  power  of  the  U.  S.  and 
England,  or,  in  the  event  of  their  disagree- 
ment, the  battlefield.  I  have  already  admitted 
that  counsel  may, under  the  50th  section  of  the 
Habeas  Corpus  Act,  allege  and  prove  a  want  of 

£'  irisdiction.  To  show  this  the  affidavit  of  Mc- 
eod  is  produced,  from  which  the  inference 
is  sought  to  be  raised  that  the  Niagara  frontier 
was  in  a  state  of  war  against  the  contiguous 
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Province  of  Upper  Canada;  that  the  homicide 
was  committed  by  McLeod,  if  at  all,  as  one  of 
a  military  invading  expedition,  set  on  foot  by 
the  Canadian  authorities  to  destroy  the  boat 
Caroline  ;  that  he  was  a  British  subject ;  Dim 
the  expedition  crossed  our  boundary,  sought 
The  Caroline  at  her  moorings  in  Schlosser,  and 
there  set  fire  to  and  burned  her,  and  killed 
Durfee,  one  of  our  citizens,  as  it  was  lawful 
to  do  in  time  of  war. 

We  need  not  stay  to  examine  the  conclusion, 
viz.:  a  want  of  jurisdiction,  if  the  premises  be 
untrue.  To  warrant  the  destruction  of  prop- 
erty or  the  taking  of  life  on  the  ground  of  pub- 
lic war,  it  must  be  what  is  called  lawful  war, 
by  the  law  of  nations,  a  thing  which  can  never 
exist  without  the  actual  concurrence  of  the 
war-making  power.  This,  on  the  part  of  the 
U.  S.,  is  Congress;  on  the  part  of  England,  the 
Queen.  A  state  of  peace  and  the  continuance 
of  treaties  must  be  presumed  by  all  courts  of 
justice  till  the  contrary  be  shown  ;  and  tin-  i- 
presumplio  juris  et  de  jure,  until  the  national 
power  of  the  country  in  which  such  courts  sit 
officially  declares  the  contrary.  A  learned  En- 
glish writer  on  the  law  of  nations,  makes  this  re- 
mark (1  Ward,  L.  of  Nations,  294):  "Although 
I  am  aware  that  there  is  a  great  authority  for 
the  contrary  opinion,  yet  it  is  upon  the  whole 
settled,  that  no  private  hostilities,  however  gen- 
eral, or  however  just,  will  constitute  what  is 
called  a  legitimate  and  public  state  of  war.  So 
far  indeed  has  my  Ld.  Coke  carried  this  point, 
*that  he  holds,  if  all  the  subjects  of  a  [*575 
King  of  England  were  to  make  war  on  anoth- 
er country,  in  league  with  it,  but  without  the 
assent  of  the  King,  there  would  still  be  no 
breach  of  the  league  between  the  two  coun- 
tries." 1  Bl.  Com.,  267,  8.  P.  Again;  in  Black- 
burne  v.  Thompson,  15  East,  81,  90,  Ld.  Ellen- 
borough,  Ch.  «/.,  delivering  the  opinion  of  the 
Court  of  K.  B.,  said:  "I  agree  with  the  Master 
of  the  Rolls  in  the  case  of  The  Pelican,  1  Edw. 
Adm.,  App.,  D,  that  it  belongs  to  the  govern- 
ment of  the  country  to  determine  in  what  re- 
lation of  peace  or  war  any  other  country  stands 
towards  it ;  and  that  it  would  be  unsafe  for 
courts  of  justice  to  take  upon  them  without 
that  authority,  to  decide  upon  those  relations. 
But  when  the  crown  has  decided  upon  the  re- 
lation of  peace  or  war  in  which  another  coun- 
try stands  to  this,  there  is  an  end  of  the  ques- 
tion." 8.  C.  and  8.  P.,  3  Camp.,  66.  67. 

So  far  were  the  two  Governments  of  England 
and  the  U.  S.  from  being  in  a  state  of  war 
when  The  Caroline  was  destroyed,  that  both 
were  struggling  to  avoid  such  a  turn  of  the 
excitement  then  prevailing  on  the  frontier,  as 
might  furnish  the  least  occasion  for  war.  Both 
had  long  maintained  the  relations  of  national 
amity;  and  have  done  so  ever  since  under  an 
actual  treaty.  So  far  from  England  fitting  out 
a  warlike  expedition  against  the  U.  S.,  or  any 
public  body,  she  utterly  disavows  any  sucn 
object;  while  on  our  side  we  have  inflicted  le- 
gal punishment  on  the  leaders  of  the  expedi- 
tion of  which  Durfee  made  a  part,  on  the 
ground  that  England  was  then  at  peace  with 
us.  Whatever  hostile  acts  she  did,  were 
aimed  exclusively  at  private  offenders;  and  if 
there  was  a  war  in  any  sense,  the  parties  were 
England  on  one  side,  and  her  rebel  subjects  aid- 
ed by  certain  citizens  of  our  own,  acting  in  their 
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private  capacities  and  contrary  to  the  wishes 
of  this  Government,  on  the  other. 

In  speaking  of  public  war,  I  mean  to  include 
all  national  wars,  whether  general  or  partial, 
whether  publicly  declared  or  carried  on  by 
commissions,  such  as  letters  of  marque,  mili- 
tary orders  or  any  other  authority,  emanating 
from  the  executive  power  of  one  country,  and 
directed  against  the  power  of  another;  wheth 
er  the  directions  relate  to  reprisals,  the  sieges  of 
57O*J  *towns,  the  capture  or  destruction  of 
private  or  public  ships, or  the  persons  or  prop- 
erty of  private  men  belonging  to  the  adverse 
nation.  I  mean  to  exclude  all  hostility  of  any 
kind,  not  having  for  its  avowed  object,  the  ex- 
ercise of  some  influence  or  control  over  the  ad- 
verse nation  as  such.  I  deny  that  public  war 
in  this  sense  can  be  made  out  by  affidavit,  or 
by  any  other  medium  of  proof,  than  the  de- 
nunciation of  war  by  one  or  both  of  the  two 
nations  who  are  parties  to  it. 

There  are  but  three  sorts  of  war — public,  pri- 
vate and  mixed.  Grot.,  B.  1,  ch.  3,  sec.  1.  Pri- 
vate war  is  unknown  in  civil  society,  except 
where  it  is  lawfully  exerted  by  way  of  defense 
between  private  persons.  To  constitute  a  pub- 
lic war,  at  least  two  nations  are  essential  par- 
ties, in  their  corporate  capacities.  Mixed  war 
can  be  carried  on  only  between  a  nation  on  one 
side  and  private  individuals  on  the  other. 
There  is  no  fourth  kind.  Grot.,  ut  supra. 

The  right  of  one  nation,  or  any  of  its  citizens 
to  invade  another,  or  enter  it  and  do  any  harm 
to  its  property  or  citizens,  does  not  arise  till 
public  war  be  lawfully  denounced  in  some 
form.  It  does  not  arise  where  one  nation  has 
a  quarrel  with  private  persons  being  within 
the  territory  of  another.  Whether  there  be 
any  exceptions  to  this  rule,  I  shall  hereafter  in- 
quire. 

Much  was  said  in  argument  on  the  as- 
sumption that  the  state  of  hostilities  on  the 
frontier  amounted  to  unsolemn  war.  In  sup 
posing  this  to  be  so,  counsel  come  back  to  the 
very  error  which  they  repudiated  in  more  gen- 
eral terms.  A  war  is  none  the  less  public  or 
national  because  it  is  unsolemn.  All  national 
wars  are  of  two  kinds,  and  two  only;  war  by 
public  declaration,  or  war  denounced  without 
such  declaration.  The  first  is  called  solemn  or 
perfect  war,  because  it  is  general,  extending 
to  all  the  inhabitants  of  both  nations.  In  its 
.legal  consequences  it  sanctions  indiscriminate 
hostility  on  both  sides,  whether  by  way  of  in 
•vasion  or  defense.  The  second  is  called  un- 
solemn or  imperfect  war,  simply  because  it  is 
not  made  upon  general  but  special  declaration. 
The  ordinary  instance  is  a  commission  of  re- 
prisal, limiting  the  action  of  the  nation  plaint- 
iff, to  particular  objects  and  purposes  against 
the  nation  defendant.  It  supposes  a  partial 
-577*J  *grievance,  which  can  be  redressed  by 
;a  corresponding  remedy  or  action  ;  and  does 
not  authorize  hostility  beyond  the  scope  of  the 
special  authority  conferred.  Such  are  several 
-of  the  instances  I  have  just  now  mentioned. 
But  they  are  no  less  instances  of  public  war. 
'The  attack  on  Copenhagen  was  mentioned  on 
the  argument  as  an  instance  of  unsolemn  war. 
'So,  indeed,  it  was.  The  British  Admiral  had 
:a  deputation  from  the  war-making  power  of 
England  to  act  against  the  war-making  power 
of  Denmark  ;  to  demand  the  surrender  of  the 
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Danish  fleet  and,  on  refusal,  to  destroy  public 
or  private  property,  or  take  life— not  as  a  pun- 
ishment of  private  offenders,  but  to  coerce  the 
nation.  Why  was  the  attack  made?  Because 
Denmark  would  not  surrender  her  navy  vol- 
untarily; and  there  was  danger  that  France 
would  take  it  either  by  force  or  under  collu- 
sion on  the  side  of  Denmark.  Those  who  were 
in  arms  on  the  side  of  Denmark,  acted  not  in 
their  own  right,  but  as  agents  of  the  nation  to 
which  they  were  subject.  Before  the  remotest 
analogy  can  be  seen  between  that  case  and  the 
one  at  bar,  the  U.  S.  must  be  brought  in  and 
made  defendant  in  their  corporate  capacity.  It 
will  be  seen,  I  trust,  by  this  time,  that  the  in- 
stance derogates  not  in  the  least  from  the 
distinction  that  runs  through  all  the  writers  on 
international  law,  viz.:  that  to  constitute  ei- 
ther solemn  or  unsolemn  war,  the  authority  to 
act  must  emanate  from  the  war-making  power 
on  one  side,  and  be  intended  to  influence  that 
power  on  the  other.  Action  under  such  a 
power  is  necessarily  a  collision  between  two 
nations;  and  answers  to  Grotius'  definition, viz. : 
"  That  is  a  public  war  which  is  made  on  each 
side  by  the  authority  of  the  civil  power."  B. 

1,  ch.  3,  sec.  1.     At  the  4th  section,  he  divides 
this  sort  of  war  into  solemn  and  unsolemn,  of 
which  latter  he  gives  an  instance  in  B.  3,  ch. 

2,  sec.  2,  n.  3.    Vide,  also  2  Ruth,  ch.  9.  sees.  9, 
10.     The  distinction  has  been  followed  to  this 
day,  though  the  legal  character  of  unsolemn 
war  has  since  been  changed.     "Both, "says 
Rutherforth,  "are  now  lawful.    The  only  real 
effect  of  a  declaration  of  war  is,  that  it  makes 
the  war  a  general  one;  whilst  the  imperfect 
sorts  of  war,  such  as  reprisals,  or  acts  of  hostil- 
ity, are  partial  or  are  confined  to  particular  per- 
sons, or  things,  or  places.     In  *a  sol-  [~*578 
emn  war,  all  the  members  of  one  nation  act 
against  the  other  under  a  general  commission; 
whereas,  in  public  wars  which  are  not  solemn, 
those  members  of  one  nation  who  act  against 
the  other,  act  under  particular  commissions. 
Ruth.,  B.  2,  ch.  9,  sec.  18;  Vattel,  B.  III.,  ch. 
15.  And  see  this  distinction  well  treated,  1  Hal. 
P.  C.,  162,  163. 

Both  sorts  of  war  are  lawful,  because  carried 
on  under  the  authority  of  a  power  having,  by 
the  law  of  nations,  a  right  to  institute  them. 
In  any  other  war,  no  belligerent  rights  can  be 
acquired.  All  captures,  all  destruction  of  prop- 
erty must  be  illegal,  and  the  taking  of  life  a 
crime.  Short  of  this,  war  cannot  be  carried 
into  an  enemy's  country,  for  the  simple  reason 
that  there  is  no  war  to  carry  there,  and  no 
enemy  against  whom  it  can  be  exerted.  The 
nation  denouncing  war  must  be  explicit.  "This 
makes  it,"  says  Vattel,  "formal,  and  so  law- 
ful. But  nothing  of  this  kind,"  says  he,  "  is 
the  case  in  an  informal,  illegitimate  war,  which 
is  more  properly  called  depredation.  A  nation 
attacked  by  enemies,  without  the  sanction  of 
a  public  war,  is  not  under  any  obligation  to 
observe  towards  them  the  rules  of  formal  war- 
fare. She  may  treat  them  as  robbers."  Vat- 
tel, B.  III.,  ch.  4,  sec.  68.  "Such  unauthorized 
volunteers  in  violence,"  says  Blackstone,  "are 
not  ranked  among  open  enemies,  but  are  treat- 
ed like  pirates  and  robbers."  3  Bl.  Com.,  267. 

It  was  accordingly  conceded,  in  argument, 
that  the  Canadian  provincial  authorities  had 
no  inherent  power  to  institute  a  public  war. 
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Vide.,  2  Ruth.,  ch.  9,  sec.  9.  We  were,  how- 
ever, referred  to  Burlamaqui,  pt.  4,  ch.  8,  sees. 

18, 19,  to  show  that  those  authorities  might  do 
so  on  the  presumption  thai  their  sovereign 
would  approve  the  step;  and  that  such  appro- 
bation would  reflect  back,  and  render  the  war 
lawful  from  the  beginning.  On  the  assump- 
tion that  this  indirect  mode  of  instituting  war 
had  actually  been  resorted  to,  counsel  again 
bring  themselves  back  to  the  fundamental  er- 
ror which  led  to  this  application.  No  one 
would  deny  that  if  the  affair  in  question  can 
be  tortured  into  war  between  this  nation  and 
England,  the  U.  S.  might  take  possession  of 
McLeod  as  a  prisoner  of  war.  In  such  a  case, 
579*]  there  would  have  been  *no  need  of  this 
motion.  But  admitting  the  rule  of  Burlamaqui, 
and  that  counsel  might,  by  the  aid  of  England, 
get  up  an  ex  post  facto  war  for  the  benefit  of 
McLeod,  this  cannot  be  done  by  an  equivoque; 
and  especially  not  in  contradiction  to  the  lan- 
guage of  England  herself.  Neither  the  pro- 
vincial authorities  nor  the  sovereign  power  of 
either  country  have,  to  this  day,  characterized 
the  transaction  as  a  public  war.  actual  or  con- 
structive. They  never  thought  of  its  being  one 
or  the  other.  Both  have  spoken  of  it  as  a 
transaction  public  on  one  side,  to  be  sure,  but 
both  claimed  to  hold  fast  the  relations  of  peace. 
Counsel  seem  to  have  taken  it  for  granted  that 
a  nation  can  do  no  public  forcible  wrong  with- 
out being  at  war,  even  though  it  deny  all  ac- 
tion as  a  belligerent.  At  this  rate  every  illegal 
order  to  search  a  ship,  or  enter  on  a  disputed 
territory,  or  for  the  recaption  of  national  prop- 
erty even  from  an  individual,  if  either  be  done 
vi  et  armis,  and  work  wrong  to  another  nation 
or  any  of  its  subjects,  would  be  public  war, 
necessarily  so,  though  the  actor  should  deny 
all  purpose  of  war.  Were  such  a  rule  once  ad- 
mitted, England  and  the  U.  S.  can  scarcely  be 
said  to  have  been  at  peace  since  the  Re  volution 
which  made  them  two  nations.  My  endeavor 
has  been  to  show  that  on  the  question  of  war 
or  peace  there  is  a  quo  animo  of  nations,  by 
which  we  are  bound. 

To  prevent  all  misunderstanding  in  the  prog- 
ress of  the  argument,  it  is  proper  to  observe 
further  that  an  act  of  jurisdiction  exerted  by 
inferior  magistrates,  civil  or  military,  for  the 
arrest  or  punishment  of  individuals,  is  not  pub- 
Y'c  war  of  either  kind.  So  long  as  the  act  is 
kept  within  legal  compass,  though  its  exertion 
be  violent,  where  for  instance,  the  object  is  to 
suppress  a  riot,  quell  an  insurrection,  or  repel 
the  hostile  incursions  of  individuals,  it  is, 
though  sustained  by  a  soldiery  in  arms,  only 
one  mode  of  enforcing  the  criminal  law.  It  is 
like  calling  out  the  militia  as  a  posse  comitatus 
to  aid  a  sheriff  who  is  resisted  in  the  execution 
of  process.  Force  becomes  lawful  where  the 
laws  are  set  at  defiance.  We  see  this  in  the 
frequent  resort  to  soldiers  of  the  regular  army 
by  the  English,  in  cases  of  dangerous  riots. 

Vide,  Ruth..  B.  2,  ch.  9,  sec.  9.  Such  a  state 
of  things,  therefore,  confers  no  right  to  act 
58O*]  'offensively  against  individuals  who 
reside  or  sojourn  in  the  neighboring  territory. 
Should  they  be  pursued  and  arrested,  or  killed, 
the  act  would  be  a  naked  usurpation  of  au- 
thority, like  the  sheriff  of  one  county  going 
into  another  to  execute  process.  "If,"  says 
Rutherforth,  B.  2,  ch.9,  sec.  9,  "the  magistrate, 
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in  any  instance,  use  even  the  force  with  which 
he  is  intrusted,  in  any  other  manner,  or  for 
any  other  purpose  than  is  warranted  by  bis 
appointment,  this,  as  it  is  his  own  act,  and  not 
the  act  of  the  public,  cannot  be  called  public 
war." 

Sensible  that  all  pretense  of  belligerent  right 
was  wanting,  it  was,  therefore,  in  the  first  view, 
as  a  lawful  act  of  magistracy,  that  the  case  was 
sought  to  be  put  by  Sir.  Fox,  both  in  his  letter 
to  Mr.  Forsyth  and  Mr.  Webster.  I  take  the 
words  of  his  last  letter,  written  after  the  ques- 
tion had  been  deliberately  considered  by  his- 
Government:  "The  grounds  upon  which  the 
British  Government  make  this  demand  (the 
surrender  of  McLeod),  are  these:  that  the  trans- 
action on  account  of  which  Mr.  McLeod  ha* 
been  arrested,  and  is  to  be  put  upon  his  trial, 
was  a  transaction  of  a  public  character, planned 
and  executed  by  persons  duly  empowered  by 
Her  Majesty's  colonial  authority,  to  take  any 
steps  and  do  any  acts  which  might  be  neces- 
sary for  the  defense  of  Her  Majesty's  terri- 
tories, and  for  the  protection  of  Her  Majesty's- 
subjects;  and  that,  consequently,  those  sub- 
jects of  Her  Majesty  who  engaged  in  that 
transaction  were  performing  an  act  of  public 
duty,  for  which  they  cannot  be  made  person- 
ally and  individually  answerable  to  the  law* 
and  tribunals  of  any  foreign  country."  In  the 
same  letter  he  restates  the  opinion  of  his  Gov- 
ernment that  "It  was  a  justifiable  employment 
of  force  for  the  purpose  of  defending  the  Brit- 
ish territory  from  the  unprovoked  attack  of  a 
band  of  British  rebels  and  American  pirates."" 

If  this  view  of  the  transaction  can  be  sus- 
tained, it  was  lawful  ab  initio.  It  required  no- 
royal  recognition  to  render  it  national.  It  came 
within  the  power  which  the  Canadian  author- 
ities held  from  England  to  act  in  her  place  and 
stead.  So  long  as  they  confined  themselves- 
within  the  territorial  line  of  Canada,  they  were 
doing  no  more  than  the  nature  of  their  con- 
nection with  England  required :  sustaining  that 
absolute  *and  exclusive  jurisdiction  to  [*581 
which  she  is  entitled  in  common  with  every 
other  nation.  Whether  they  had  power.with- 
out  pretense  of  being  engaged  in  a  war  with 
the  U.  S. ,  or  could  derive  power  from  England, 
to  fit  out  an  expedition,  cross  the  line  and  seize 
or  destroy  the  property  and  persons  of  our  cit- 
izens in  this  country,  and  whether  any  one  act- 
ing under  such  an  assumption  of  power,  can 
be  protected,  is  quite  a  different  question. 

One  decisive  test  would  be  furnished  by  ad- 
mitting that  Durfee  had  committed  a  crime 
against  England,  for  which  he  was  liable  to 
arrest  and  trial  in  Canada.  None  would  pre- 
tend that  any  warrant  from  the  English  Na- 
tion could  be  used  to  protect  one  of  her  officers 
from  an  action  of  false  imprisonment,  if  he 
had  merely  arrested  the  offender  on  this  side 
the  line.  No  one  would  pretend  that  a  mili- 
tary order  and  the  addition  of  the  Queen'* 
soldiers  and  sailors  would,  in  such  case, 
strengthen  a  plea  of  justification;  nor  would 
the  subsequent  approval  of  the  Nation.  Thi* 
would  have  no  greater  effect  than  the  original' 
authority;  accordingly  it  was  not  pretended  on 
the  argument  that  England  had  any  right  what- 
ever to  send  and  arrest  Durfee  as  a  fugitive 
from  justice.  The  pretense  that  she  had  any 
such  right  would  have  been  too  absurd  to  bear 
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the  name  of  argument.  Nor  is  it  pretended 
that  her  magistrates,  civil  or  military,  had  any 
power  within  our  territory  to  seize  and  bind 
him  over  to  keep  the  peace  towards  England 
or  her  subjects.  "We  cannot,"  says  Vattel,  B. 
II.,  ch.  7,  sec.  93,  "enter  the  territory  of  a  na- 
tion in  pursuit  of  a  criminal,  and  take  him 
from  thence.  This  is  what  is  called  a  violation 
of  territory;  and  there  is  nothing  more  gener- 
ally acknowledged  as  an  injury  that  ought  to 
be  repelled  by  every  State  that  would  not  suffer 
itself  to  be  oppressed."  The  rule  is  too  famil- 
iar, even  as  between  the  States  of  this  confed- 
eracy, to  require  that  it  should  be  insisted  on 
at  large. 

But  the  civil  war  which  England  was  pros- 
ecuting against  various  individuals,  was  in- 
sisted on  as  a  ground  of  protection;  and  I  am 
free  to  admit  that  the  strongest  possible  color 
for  the  extraordinary  right  claimed,  is  to  be 
derived  from  taking  the  U.  S.  to  stand  in  the 
582*]  attitude  of  a  neutral  *nation  with  re- 
spect to  two  parties  engaged  in  actual  war, 
England  on  one  side,  and  Van  Rensselaer,  Dur- 
fee  and  their  associated  assailants  on  the  other. 
This  is  what  Grotius  calls  a  mixed  war,  being, 
as  he  says,  "that  which  is  made  on  one  side  by 
public  authority,  and  on  the  other  by  mere 
private  persons."  B.  I.,  ch.  3,  sec.  1.  Ruth- 
erforth  retains  the  same  distinction  under  the 
same  name,  in  characterizing  a  contest  between 
a  nation  as  such  and  its  external  enemies  com- 
ing in' the  form  of  pirates  or  robbers;  associates, 
he  says,  who  act  together  occasionally  and  are 
not  united  into  civil  society.  Ruth.,  B.  II.,  ch. 
9,  sec.  9.  The  several  invasions  of  England 
by  Perkin  Warbeck,  and  Lord  Heries,  men- 
tioned in  1  Hale,  P.  C.,  164,  the  former  of 
which  is  also  noticed  in  Calvin's  case,  7  Co., 
11,  12,  are  instances  of  such  a  war;  the  books 
saying  that  in  England  such  offenders  must 
be  tried  by  martial  law,  for  a  reason  which  I 
shall  hereafter  consider.  Let  Durfee,  then,  be 
regarded  as  England's  enemy,  who  has,  with 
Wells,  the  boat-owner  and  his  boat,  taken  shel- 
ter in  the  neutral  territory  of  the  U.  S.  '  Had 
England  any  right  to  follow  him  there?  None, 
say  the  books,  not  even  in  the  heat  of  contest, 
had  he  been  an  enemy  pursued  and  flying  for 
shelter  across  the  line.  1  Ken^  Com.,  119, 
120.  Independently  of  fresh  pursuit,  no  writer 
on  the  law  of  nations  ever  ventured  the  asser- 
tion that  one  of  two  belligerents  can  lawfully 
do  any  hostile  act  against  another  upon  neu- 
tral ground.  If  it  be  not  a  plain  deduction 
from  common  sense,  yet,  on  principles  in  which 
publicists  universally  agree,  all  rightful  power 
to  harm  the  person  or  property  of  any  one 
dropped  from  the  hands  of  McLeod  and  his 
associates  the  moment  they  entered  a  country 
with  which  their  sovereign  was  at  peace.  No 
exception  can  be  made  consistently  with  na- 
tional safety.  Make  it  in  favor  of  the  subor- 
dinate civil  authorities  of  a  neighboring  State, 
and  your  territory  is  open  to  its  constables;  in 
favor  of  their  military,  you  let  in  its  soldiery; 
in  favor  of  its  sovereign,  and  you  are  a  slave. 
Allow  him  to  talk  of  the  acts  and  machinations 
of  our  citizens,  and  send  over  his  soldiers  on 
the  principle  of  protection,  to  burn  the  prop 
erty  or  take  the  lives  of  the  supposed  offenders, 
and  you  give  up  to  the  midnight  assault  of  ex- 
583*]  asperated  *strangers  the  dwelling  and 
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life  of  every  inhabitant  on  the  frontier  whom 
they  may  suspect  of  a  disposition  to  aid  their 
enemies.  Never,  since  the  Treaty  of  1783,  had 
England,  in  time  of  peace  with  us,  any  more 
right  to  attack  an  enemy  at  Schlosser  than 
would  the  French  have  at  London  in  time  of 
peace  with  England. 

"  The  full  domain,"  says  Vattel,  "  is  neces- 
sarily a  peculiar  and  executive  right.  The  gen- 
eral domain  of  a  nation  is  full  and  absolute, 
since  there  exists  no  authority  upon  earth  by 
which  it  can  be  limited;  it,  therefore,  excludes 
all  right  on  the  part  of  foreigners."  B.  II.,  ch. 

7,  sec.  79.     The  same  writer  defines  the  juris- 
diction of  courts  within  that  domain.     "  The 
sovereignty  united  to  the  domain,  establishes 
the  jurisdiction  of  the  nation  in  her  territories. 
It  is  her  province  to  exercise  justice  in  all  the 
places  under  her  jurisdiction  ;   to  take  cogni- 
zance of  the  crimes  committed,  and  the  differ- 
ences that  arise  in  the  country."    Id.,  sec.  84. 
"  Jt  is  unlawful, "says  the  same  writer,  "to  at- 
tack an  enemy  in  a  neutral  country,  or  to  com- 
mit in  it  any  other  act  of  hostility."    B.  III., 
ch.  7,  sec.  132.     "A  mere  claim  of  territory," 
says  Sir  William  Scott,  a  British  judge  of  ad- 
miralty, "is  undoubtedly  very  high:  when  the 
fact  is  established,  it  overrules  every  other  con- 
sideration."   In  The  Vro'W  Anna  Catharina,  5 
Rob.  Adm.,  20,  21.     And  he  refused  to  recog- 
nize a  right  of  capturing  an  enemy's  ship  with- 
in a  marine  league  of  our  coast.   The  Anna  La 
Porte,  Id.,  332.     "  We  only  exercise  the  rights 
of  war  in  our  own  territory,"  says  Bynker- 
shoek,  "or  in  the  enemy's,  or  in  a  territory 
which  belongs  to  no  one. "     Quest.  Jur.  Pub., 
b.  1,  ch.  8.     "  There  is  no  exception,"  says 
Chancellor  Kent,  "  to  the  rule  that  every  vol- 
untary entrance  into  neutral  territory  with  hos- 
tile purposes,  is  absolutely  unlawful."  1  Kent, 
Com.,    119,   4th   ed.      "  The  jurisdiction   of 
courts, "says  Marshall,  Ch.  J.,  "  is  a  branch  of 
that  which  is  possessed  by  the  nation  as  an  in- 
dependent sovereign  power.    The  jurisdiction 
of  the  nation  within  its  own  territory  is  neces- 
sarily exclusive  and  absolute.     It  is  suscepti- 
ble of  no  limitation  not  imposed  by  itself;  any 
restriction  derived  from  an  external  source 
would  imply  a  diminution  of  its  sovereignty 
to  the  extent  of  the  Restriction,  and  an  [*584 
investment  of  that  sovereignty  to  the  same  ex- 
tent in  that  power  which  could  impose  such 
restriction."  The  Schr.  Exchange  v.  McFadden 
et  al.,  7  Cr.,  116,  136.  That  these  are  not  rules 
of  yesterday,  but  have  formed  a  part  of  the 
acknowledged  law  of  nations  for  nearly  2,000 
years,  may  be  seen  in  Grotius,  B.  3,  ch.4,  sec. 

8,  n.  2.     He  says  we  may  not  kill  or  hurt  an 
enemy  in  a  country  at  peace  with  us.     "And 
this  proceeds  not  from  any  privilege  attached 
to  their  persons,  but  from  the  right  of  that 
prince  in  whose  domains  they  are.     For  all 
civil  societies  may  ordain  that  no  violence  be 
offered  to  anyone  in  their  territories  but  by  a 
proceeding  in  a  judicial  way,  as  we    have 
proved  out  of  Euripides: 

'  If  you  can  charge  these  guests  with  an  offense, 
Do  it  by  law  ;  forbear  all  violence.' 

But  in  courts  of  justice  the  merit  of  the  person 
is  considered,  and  this  promiscuous  purpose  of 
hurting  each  other  ceases.  Livy  relates  that 
seven  Carthaginian  gallies  rode  in  a  port  be- 
longing to  Syphax,  who,  at  that  time,  was  at 
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peace  both  with  the  Carthaginians  and  Ro- 
mans; and  that  Scipio  came  that  way  with  two 
gal  lies.  These  might  have  been  seized  by  the 
Carthaginians  before  they  had  entered  the  port, 
but  being  forced  by  a  strong  wind  into  the  bar 
bor,  before  the  Carthaginians  could  weigh  an 
chor,  they  durst  not  assault  them  in  the  King's 
haven."  Several  more  modern  instances  of  a 
like  character  are  stated  by  Molloy,  de  Jur. 
Mar.,  B.  I.,  ch,  1,  sec.  16.  It  is  said  to  be  a 
rule  in  the  modern  law  of  nations,  that  not 
only  must  the  parties  refrain  from  hostilities 
while  in  a  neutral  port;  but  should  one  set  sail, 
the  other  must  not,  till  24  hours  after.  Mar- 
tens, L.  of  Nations,  B.  8,  ch.  6,  sec.  6,  n.  And 
a  doctrine  about  as  strong  was  laid  down  by 
Sir  Wm.  Scott,  in  the  case  of  the  Twee  Oe- 
breeders,  8  Rob.  Adm.,  162. 

To  apply  these  authorities:  the  affidavit  of 
McLeod  suggests  that  Durfee  had,  on  the  day 
before  he  was  killed,  aided  in  transporting 
military  stores  to  Navy  Island,  and  surmises 
that  he  intended  to  continue  the  practice.  I 
put  it  again  that  the  war,  if  any,  was  by  En- 
eland  against  him  and  his  associates ;  not 
585*]  against  the  U.  S.  But  what  *right,  I 
again  ask,  had  she  to  pursue  him  into  a  terri- 
tory at  peace?  That  she  had  none  I  have  shown 
from  her  own  judge  sitting  in  the  forum  of  na- 
tions, from  one  of  our  judges  sitting  in  the  like 
forum,  from  authoritative  publicists,  and  from 
all  antiquity.  I  have  shown  that  even  punic 
faith  felt  itself  bound  to  let  an  enemy  go  free 
whom  it  accidentally  met  on  neutral  ground. 
Within  the  territory  of  a  nation  at  peace,  all 
belligerent  power,  all  belligerent  right,  is  par- 
alyzed. They  have  passed  from  the  dominion 
of  arms  to  that  of  law.  "  No  violence  can  be 
offered,"  says  Grotius  ;  "but  you  must  pro- 
ceed in  a  judicial  way."  The  only  offense 
against  our  law  which  Durfee  had  committed, 
was  in  setting  on  foot  a  hostile  expedition 
against  England  with  whom  we  were  at  peace. 
So  far  I  admit  he  was  guilty  according  to  the 
suggestion  in  McLeod's  affidavit.  He  had  made 
himself  a  principal  in  the  aggression  of  McKen- 
zie  and  others;  for  there  are  no  accessories  in 
misdemeanor.  The  courts  were  open.  Why 
did  not  England  prefer  her  complaint?  Was 
it  competent  for  her  to  allege  that  our  justice 
was  too  mild  or  too  hardy  and,  therefore,  sub- 
stitute the  firebrand  and  musket?  To  admit 
such  a  right  of  interference  on  any  ground  or 
in  any  way,  says  Marshall, would  be  a  propor- 
tional diminution  of  our  own  sovereignty,  of 
which  judicial  power  makes  a  part.  "The  law 
of  nations."  says  Rutherforth,  "  is  not  the  only 
measure  of  what  is  right  or  wrong  in  the  inter- 
course of  nations  with  each  other.  Every  na- 
tion has  a  right  to  determine,  by  positive  law, 
upon  what  occasions,  for  what  purposes,  and 
in  what  numbers  foreigners  shall  be  allowed 
to  come  within  its  territories."  Ruth.,  B.  2, 
ch.  9,  sec.  6;  Vattel.  B.  II.,  ch.  7,  sec.  94. 

It  follows  from  the  authorities  cited,  that  a 
right  to  carry  on  mixed  war  never  extends  into 
the  territory  of  a  nation  at  peace.  It  can  be  ex- 
ercised on  the  high  seas  only,  or  in  a  territory 
which  is  vacant  and  belongs  to  nobody.  It  is 
in  modern  law  confined  mainly  to  the  case  of 
pirates.  But  even  these  cannot  be  arrested  in 
the  territory  of  a  foreign  nation  at  peace  with 
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the  sovereign  of  the  arresting  ship.  Molloy,  de 
Jur.  Mar.,  B.  1.  ch.  1,  sec.  16. 

*But  admitting  that  England  might  [»586 
protect  a  man  against  our  jurisdiction,  oy  say- 
ing he  did  a  public  act  under  her  authority, 
does  it  not  behoove  her  at  least  to  show  that 
she  has  acted  within  the  limits  of  her  own  ju- 
risdiction, especially  where  she  has  prescribed 
them  to  herself?  Shall  her  declaration  inure 
to  deprive  us  of  power  where  she  is  exceeding 
her  own  ?  And  this  brings  me  to  inquire 
whether  the  transaction  in  question  be  such  as 
any  national  right  so  far  examined  can  sanc- 
tion. She  puts  herself,  as  we  have  seen,  on  the 
law  of  defense  and  necessity;  and  nothing  is 
better  defined  nor  more  familiar  in  any  system 
of  jurisprudence,  than  the  juncture  of  circum- 
stances which  Qau  alone  tolerate  the  action  of 
that  law.  A  force  which  the  defender  has  a 
right  to  resist  must  itself  be  within  striking 
distance.  It  must  be  menacing,  and  apparent- 
ly able  to  inflict  physical  injury  unless  pre- 
vented by  the  resistance  which 'he  opposes. 
The  rights  of  self-defense  and  the  defense  of 
others  standing  in  certain  relations  to  the  de- 
fender, depend  on  the  same  ground;  at  least 
they  are  limited  by  the  same  principle.  It  will 
be  sufficient,  therefore,  to  inquire  of  the  right 
so  far  as  it  isstrictly  personal.  All  writers  con- 
cur in  the  language  of  Blackstone,  3  Com.,  4 
— that,  to  warrant  its  exertion  at  all,  the  de- 
fender must  be  forcibly  assaulted.  He  may 
then  repel  force  by  force,  because  he  cannot 
say  to  what  length  of  rapine  or  cruelty  the  out- 
rage may  be  carried,  unless  it  were  admissible 
to  oppose  one  violence  with  another.  "  But," 
he  adds,  "  care  must  be  taken  that  the  resist- 
ance does  not  exceed  the  bounds  of  mere  de- 
fense and  prevention;  for  then  the  defender 
would  himself  become  the  aggressor.  The  con- 
dition upon  which  the  right  is  thus  placed,  and 
the  limits  to  which  its  exercise  is  confined  by 
this  eminent  writer,  are  enough  of  themselves, 
when  compared  with  McLeod  s  affidavit,  to  de- 
stroy all  color  for  saying  the  case  is  within  that 
condition  or  those  limits.  The  Caroline  was  not 
in.  the  act  of  making  an  assault  on  the  Canada 
shore;  she  was  not  inacondition  to  make  one; 
she  had  returned  from  her  visit  to  Navy  Isl- 
and, and  wa»moored  in  our  own  waters  for  the 
night.  Instead  of  meeting  her  at  the  line  and 
repelling  force  by  force,  the  prisoner  and  his 
associates  came  out  under  orders  to  seek  her 
wherever  *they  could  find  her,  and  [*f>87 
were  in  fact  obliged  to  sail  half  the  width  of 
the  Niagara  River,  after  they  had  entered  our 
territory,  in  order  to  reach  the  boat.  They 
were  the  assailants;  and  their  attack  might 
have  been  legally  repelled  by  Durfee  even  to 
the  destruction  of  their  lives.  The  case  made 
by  the  affidavit  is  in  principle  this:  a  man  be- 
lieves that  his  neighbor  is  preparing  to  do  him 
a  personal  injury.  He  goes  half  a  mile  to  his 
house,  breaks  the  door,  and  kills  him  in  his 
bed  at  midnight.  On  being  arraigned,  he  cites 
the  law  of  nature;  and  tells  us  that  he  was  at- 
tacked by  his  neighbor,  and  slew  him  on  the 
principle  of  mere  defense  and  prevention;  or,  in 
the  language  of  the  plea  of  son  assault  rli'mesne, 
"he  made  an  assault  upon  me,  and  would  then 
and  there  have  beat  me,  had  I  not  immediately 
defended  myself  against  him,  wherefore  I  did 
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then  and  there  defend  myself  as  I  lawfully 
might  for  the  cause  aforesaid;  and  in  doing 
so,  did  necessarily  and  unavoidably  beat  him, 
doing  him  on  such  occasion  no  unnecessary 
damage.  And  if  any  damage  happened,  it 
was  occasioned  by  his  assault  and  my  neces- 
sary defense." 

To  excuse  homicide  in  self-defense,  says 
another  English  writer,  the  act  must  not  be 
premeditated.  He  must  first  retreat  as  far  as  he 
safely  can,  to  avoid  the  violence  threatened  by 
the  party  whom  he  is  obliged  to  kill.  The  retreat 
must  be  with  an  honest  intention  to  escape  ; 
and  he  must  flee  as  far  as  he  conveniently  can 
by  reason  of  some  impediment,  or  as  far  as  the 
fierceness  of  the  assault  will  permit  him,  and 
then,  in  his  defense,  he  may  kill  his  adversary." 
1  Russ.  Or.,  544. 

Such  is  the  law  of  mixed  war,  on  neutral 
ground.  The  books  cited  are  treating  of  no 
narrow  technical  rule  peculiar  to  the  common 
law  ;  but  the  law  of  nature  and  of  nations,  the 
same  everywhere,  of  such  paramount  force  as 
no  municipal  or  international  law  could  ever 
overcome;  and  intelligible  to  every  living  soul. 
It  is  easily  applied  both  as  between  individuals 
in  civil  society  and  nations  at  peace.  Passing 
the  boundary  of  strict,  not  fancied  necessity, 
the  remedy  lies  in  suit  by  the  State  or  citizen 
whose  rights  have  been  violated,  or  by  de- 
manding the  person  of  the  mischievous  fugi- 
588*]  tive  *who  has  broken  the  criminal  law 
of  a  foreign  sovereign.  Accordingly,  Puffen- 
dorf,  after  considering  the  rights  of  private  war 
in  a  state  of  nature,  adds  :  "But  we  must  by 
no  means  allow  an  equal  liberty  to  the  mem- 
bers of  civil  States.  For  here,  if  the  adversary 
be  a  foreigner,  we  may  resist  and  repel  him 
any  way  at  the  instant  when  he  comes  violent- 
ly upon  us.  But  we  cannot,  without  the  sov- 
ereign's command,  either  assault  him  whilst 
his  mischief  is  only  in  machination,  or  revenge 
ourselves  upon  him  after  he  has  performed  the 
injury  against  us."  Puff.,  B.  2,  ch.  5,  sec.  7. 
The  sovereign's  command  must,  as  we  have 
seen,  in  order  to  warrant  such  conduct  in  his 
subject,  be  a  denunciation  of  war. 

England,  then,  could  legally  impart  no  pro- 
tection to  her  subjects  concerned  in  the  de- 
struction of  The  Caroline,  either  as  a  party  to 
any  war,  to  any  act  of  public  jurisdiction  ex- 
ercised by  way  of  defense,  or  sending  her  serv- 
ants into  a  territory  at  peace.  That  her  act 
was  one  of  mere  arbitrary  usurpation  was  not 
denied  on  the  argument;  nor  has  this,  that  I  am 
aware,  been  denied  by  anyone  except  England 
herself.  I  should  not,  therefore,  have  exam- 
ined the  nature  of  the  transaction  to  any  con- 
siderable extent,  had  it  not  been  necessary  to 
see  whether  it  was  of  a  character  belonging  to 
the  law  of  war  or  peace.  I  am  entirely  satisfied 
it  belongs  to  the  latter;  that  there  is  nothing  in 
the  case  except  a  body  of  men,  without  color 
of  authority,  bearing  muskets  and  doing  the 
deed  of  arson  and  death;  that  it  is  impossible, 
even  for  diplomatic  ingenuity,  to  make  it  a  case 
of  legitimate  war,  or  to  show  that  it  can  plaus- 
ibly claim  to  come  within  any  law  of  war, 
public,  private,  or  mixed.  Even  the  British 
minister  is  too  just  to  call  it  war  ;  the  British 
Government  do  not  pretend  it  was  war. 

The  result  is  that  the  fitting  out  of  the  expe- 
dition was  an  unwarrantable  act  of  jurisdic- 
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tion  exercised  by  the  Provincial  Government 
of  Canada  over  our  citizens.  The  movements 
of  the  boat  had  been  watched  by  the  Canadian 
authorities  from  the  opposite  shore.  She  had 
been  seen  to  visit  Navy  Island  the  day  before. 
Those  authorities,  being  convinced  of  her  de- 
linquency, sentenced  her  to  be  burned  ;  an  act 
which  all  concerned  knew  would  seriously  en- 
danger the  *lives  of  our  citizens.  The  [*589 
sentence  was,  therefore,  equivalent  to  a  judg- 
ment of  death  ;  and  a  body  of  soldiers  were 
sent  to  do  the  office  of  executioners. 

Looking  at  the  case  independently  of  British 
power,  no  one  could  hesitate  in  assigning  the 
proper  character  to  such  a  transaction.  The 
parties  concerned  having  acted  entirely  be- 
yond their  territorial  or  magisterial  power;  are 
treated  by  the  law  as  individuals  proceeding 
on  their  own  responsibility.  If  they  have 
burned  it  is  arson  ;  if  a  man  has  been  killed  it 
is  murder. 

This  brings  us  to  the  great  question  in  the 
cause.  We  have  seen  that  a  capital  offense  was 
committed  within  our  territory  in  time  of 
peace  ;  and  the  remaining  inquiry  is,  whether 
England  has  placed  the  offenders  above  the 
law,  and  beyond  our  jurisdiction,  by  adopting 
and  approving  such  a  crime.  It  is  due  to  her, 
in  the  first  place,  to  deny  that  it  has  been  so 
adopted  and  approved.  She  has  approved  a 
public  act  of  legitimate  defense  only.  She 
cannot  change  the  nature  of  things.  She  can- 
not turn  that  into  lawful  war  whictf  was  mur- 
der in  time  of  peace.  She  may,  in  that  way, 
justify  the  offender  as  between  him  and  his 
own  Government.  She  cannot  bind  foreign 
courts  of  justice  by  insisting  that,  what  in  the 
eye  of  the  whole  world  was  a  deliberate  and 
prepared  attack,  must  be  protected  by  the  law 
of  self-defense. 

In  the  second  place,  I  deny  that  she  can,  in 
time  of  peace,  send  her  men  into  our  territory, 
and  render  them  impervious  to  our  laws,  by 
embodying  them  and  putting  arms  in  their 
hands.  She  may  declare  war  ;  but  if  she  claim 
the  benefit  of  peace,  as  both  nations  have  done 
in  this  instance,  the  moment  any  of  her  citi- 
zens enter  our  territory,  they  are  as  completely 
obnoxious  to  punishment  by  our  law,  as  if  they 
had  been  born  and  always  resided  in  this 
country. 

I  will  not,  therefore,  dispute  the  construc- 
tion which  counsel  put  upon  the  language  or 
the  acts  of  England.  To  test  the  law  of  the 
transaction,  I  will  concede  that  she  had,  by  Act 
of  Parliament,  conferred  all  the  power  which 
can  be  contended  for  in  behalf  of  the  Canadian 
authorities,  as  far  as  she  could  do  so  ;  that  re- 
citing the  danger  from  piratical  steamboats, 
she  had  authorized  any  colonel  of  her  army  or 
*militia,  on  suspecting  that  a  boat  lying  [*59O 
in  our  waters  intended  illegally  to  assault  the 
Canadian  shore,  to  send  a  file  of  soldiers  in  the 
day  or  night  time,  burn  the  boat  and  destroy 
the  lives  of  the  crew;  that  such  a  statute  should 
be  executed  ;  but,  that  one  of  the  soldiers  fail- 
ing to  make  his  escape,  should  be  arrested,  and 
plead  the  Act  of  Parliament.  Such  an  Act 
would  operate  well,  I  admit,  at  Chippewa, 
and  until  the  men  had  reached  the  thread  of 
the  Niagara  River.  It  would  be  an  impene- 
trable shield  till  they  should  cross  the  line  of 
that  country  where  Parliament  have  jurisdic- 

955 


590 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1841 


tion.  Beyond,  I  need  not  say  it  must  be  con- 
sidered as  waste  paper.  Even  a  subsequent 
statute,  ratifying  and  approving  the  original 
authority,  could  add  nothing  to  the  protection 
proffered  by  the  first.  It  would  be  but  the 
junction  of  two  nullities.  So  says  Mr.  Locke 
(onGov.,  B.  2,  ch.  19,  sec.  289)  of  a  King, 
even  in  his  own  dominions:  "In  whatsoever  he 
has  no  authority,  there  he  is  no  King,  and  may 
be  resisted  ;  for  wheresoever  the  authority 
ceases,  the  King  ceases  too,  and  becomes  like 
other  men  who  have  no  authority."  I  shall  not 
cite  books  to  show  that  the  Queen  of  England 
has  no  authority  in  this  State  in  a  time  of  peace. 

I  will  suppose  a  stronger  case:  that  England 
being  at  war  with  France,  should,  by  statute 
or  by  order  of  the  Queen,  authorize  her  sol- 
diery to  enter  our  territory  and  make  war  upon 
such  French  residents  as  might  be  plotting 
any  mischief  against  her.  Could  one  of  her 
soldiers,  indicted  for  the  murder  of  a  French 
citizen,  plead  such  a  statute  or  order  in  bar  ? 
If  he  could  not  as  against  a  stranger  and  so- 
journer  in  our  land,  I  need  not  inquire  whether 
the  same  measure  of  protection  be  due  to  Dur- 
fee,  our  fellow  citizen. 

"The  laws  of  no  nation,"  says  Mr.  J.  Story, 
"  can  justly  extend  beyond  its  own  territories, 
except  so  far  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sovereignty 
or  rights  of  any  other  nation  within  its  own 
jurisdiction.  It  would  be  monstrous  to  sup 
pose  that  ftur  revenue  officers  were  authorized 
to  enter  into  foreign  ports  and  territories,  for 
the  purpose  of  seizing  vessels  which  had  of- 
fended against  our  laws."  TheApotton,  9Wh., 
362,  371,  372.  He  has  examined  the  question  at 
691*]large  inhis*book  on  the  Confl.  L.,  ch. 
2,  sees.  17-22,  p.  19,  2d  ed.  The  result  is  that  no 
nation  is  bound  to  respect  the  laws  or  executive 
acts  of  any  foreign  government  intended  to 
control  or  protect  its  citizens  while  temporarily 
or  permanently  out  of  their  own  country,  until 
it  first  declare  war.  Its  citizens  are  then  sub- 
ject to  the  laws  of  war.  Till  that  comes,  they 
are  absolutely  bound  by  the  laws  of  peace. 
While  this  prevails,  a  foreign  executive  dec- 
laration, saying,  "My  subject  has  offended 
against  your  criminal  laws.  '  I  avow  his  act. 
Punish  me,  but  impute  nothing  to  him,"  is  a 
nullity.  As  well  might  a  nation  send  a  com- 
pany of  soldiers  to  contract  debts  here,  and 
forbid  them  to  be  sued,  saying,  "The  debt 
was  on  my  account  ;  discharge  my  men,  and 
charge  it  over  against  me!"  Indeed,  it  was  even 
urged  on  the  argument  that  the  letter  of  Mr. 
Fox  had  taken  away  the  remedy  of  Wells,  the 
boat-owner,  by  an  action  of  trespass  against 
McLeod  for  burning  the  boat.  This  action 
having,  it  seems,  been  settled,  counsel  icsorted 
to  it  as  an  illustrative  case.  Another  action, 
brought  against  him  for  shooting  a  horse  on  the 
same  occasion.it  was  said,  is  also  defeated  by  the 
same  principle.  Counsel  spoke  as  if  Schlosser 
had  undergone  a  sack.aml  its  booty  had  become 
matter  of  belligerent  right  in  the  soldiery. 
Surely,  the  imaginations  of  counsel  must  have 
been  heated.  It  seems  necessary  to  remind 
them  again  and  again,  even  in  affirmance  of 
their  own  admission,  that  we  are  sitting  toad- 
minister  the  laws  of  a  country  which  was  at 
peace  with  England  when  she  sent  in  her 
soldiery.  If  they  mean  that  the  approval  and 
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demand  in  Mr.  Fox's  letter  should,  under  the 
law  of  peace,  have  the  sweeping  effect  which 
is  claimed  for  it,  they  are  bound  to  show  that 
the  royal  mandate  improves  by  importation. 
The  Queen  has  no  power  at  home  to  take  away 
or  suspend,  for  a  moment,  the  jurisdiction  of 
her  own  courts.  Nor  would  a  command  to 
discharge  any  man  without  trial,  who  should 
be  suspected  of  having  murdered  her  meanest 
subject,  be  deemed  a  venial  error.  It  is  justly 
a  source  of  the  Briton's  pride  that  the  law,  by 
which  his  life  and  property  are  protected,  can- 
not be  suspended  even  by  his  monarch  ;  that 
the  sword  of  justice  is  hold  en  by  her  own  inde- 
pendent ministers,  as  a  defense  for  those  who 
do  *well ;  but  constantly  threatening,  [*592 
and  ready  to  descend  upon  the  violator  of  prop- 
erty or  personal  safety,  as  the  instrument  of  a 
municipal  law  which  knows  not  of  any  dis- 
tinction between  the  throne  and  the  cottage  ; 
a  law  constantly  struggling,  in  theory  at  least, 
to  attain  a  perfection  that  shall  bring  all  on 
earth  to  do  it  reverence  ;  "the  greatest  as  fear- 
ing its  power,  and  the  least  as  not  unworthy 
of  its  care." 

Much  was  said  on  the  argument  about  the 
extreme  hardship  of  treating  soldiers  as  crim- 
inals, who,  it  was  insisted,  are  obliged  to  obey 
their  sovereign.  The  rule  is  the  same  in  respect 
to  the  soldier,  as  it  is  with  regard  to  any  other 
agent  who  is  bound  to  obey  the  process  or  com- 
mand of  his  superior.  A  sheriff  is  obliged  to 
execute  a  man  who  is  regularly  sentenced  to 
capital  execution  in  this  State.  But  should  he 
execute  a  man  in  Canada,  under  such  sentence, 
he  would  be  a  murderer.  A  soldier,  in  time 
of  war  between  us  and  England,  might  be 
compelled,  by  an  order  from  our  Government, 
to  enter  Canada  and  fight  against  and  kill  her 
soldiers.  But  should  Congress  pass  a  statute 
compelling  him  to  do  so  on  any  imaginable  ex- 
igency, or  under  any  penalty,  in  time  of  peace, 
if  he  should  obey  and  kill  a  man,  he  would  be 
guilty  of  murder.  The  mistake  is  in  supposing 
that  a  sovereign  can  compel  a  man  to  go  into 
a  neighboring  county,  whether  In  peace  or 
war,  and  do  a  deed  of  infamy.  This  is  ex- 
emplified in  the  case  of  spies.  A  sovereign  niav 
solicit  and  bribe,  but  he  cannot  command.  A 
thousand  commands  would  not  save  the  neck 
of  a  spy  should  he  be  caught  in  the  camp  of 
the  enemy.  Vattel,  B.  III.,  ch.  10,  sec.  179.  It 
is  a  mistake  to  suppose  that  a  soldier  is  bound 
to  do  any  act  contrary  to  the  law  of  nature,  at 
the  bidding  of  his  prince.  Vattel.  B.  I.,  ch.  4, 
sees.  53,  54;  Id.,  B.  III.,  ch.  2,  sec.  15;  Grot., 
B.  2,  ch.  26,  sec.  3,  n.  2,  3;  Puff.,  B.  8,  ch.  1, 
sees.  6,  7.  But  if  he  were,  he  must  endure  the 
evil  of  living  under  a  sovereign  who  will  issue 
such  commands.  It  does  not  follow  that  neigh- 
boring countries  must  submit  to  be  infested 
with  incendiaries  and  assassins,  because  men 
are  obnoxious  to  punishment  in  their  own  coun- 
try, for  being  desirous  to  go  through  life  with 
bloodless  hands  and  a  quiet  conscience.  The 
Parisians  thought  themselves  bound  to  obey 
Charles  IX.  *when  he  ordered  them  [*5J)3 
to  massacre  the  Huguenots.  Suppose  they  had 
obeyed  a  similar  order  to  massacre  the  Hu- 
guenots in  England,  would  such  an  order  have 
been  deemed  a  valid  plea,  on  one  of  them  be- 
ing arraigned  in  the  Q.  B.  ?  It  might  have  been 
pleaded  to  an  accusation  of  murder  in  France 
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— it  would  have  been  good  as  between  the 
•criminal  and  his  own  sovereign  ;  but  hardly, 
I  suspect,  have  been  deemed  so  by  Queen  Eliz- 
abeth's judges.  The  simple  reason  would 
have  been,  that  Charles  IX.  had  no  jurisdic- 
tion in  England.  He  might  have  threatened 
the  government  and  declared  war,  if  such  a 
meritorious  servant,  a  defender  of  the  church, 
should  not  be  liberated  by  the  judges.  But 
there  is  no  legal  principle  on  which  the  de- 
crees of  foreign  courts,  or  the  Legislature  of 
foreign  Parliaments,  could  have  ousted  the 
judges  of  jurisdiction.  Charles  might  have 
ordered  his  minister  to  call  the  massacre  a  pub- 
lic act,  planned  and  executed  by  himself,  he 
having  authority  to  defend  and  protect  his  es- 
tablished church  ;  and  demanded  a  release  of 
the  man.  All  this  would  have  added  no  force 
to  the  plea.  Neither  Elizabeth  herself,  nor  any 
of  the  Tudors,  abitrary  as  the  Government  of 
England  was,  would  have  had  power  directly  to 
take  away  the  j  urisdiction  of  the  j udges.  Coke, 
with  a  law  book  in  his  hand,  could  have  baffled 
the  sceptre  within  its  own  territorial  jurisdic- 
tion. It  should,  in  justice,  be  remarked,  that 
Orte,  the  Governor  of  Bayonne,  and  many  of 
his  companions  in  arms,  refused  to  co-operate 
in  the  massacre  at  home,  and  were  never  pun- 
ished for  disobedience.  He  replied  to  the  King, 
that  he  had  sounded  his  garrison,  and  found 
many  brave  soldiers  among  them,  but  not  a 
single  executioner.  Suppose  a  prince  should 
command  a  soldier  to  commit  adultery,  incest 
or  perjury;  the  prince  goes  beyond  his  consti- 
tutional power,  and  has  no  more  right  to  ex 
pect  obedience  than  a  corporal  who  should 
summarily  issue  his  warrant  for  the  execution 
of  a  soldier.  FwfeBurl.  L.  of  Nature,  Vol.  I., 
pt.  2,  ch.  11,  sec.  8. 

Every  political  and  civil  power  has  its  legal 
limits.  The  autocrat  may,  indeed,  take  the  lives 
of  his  own  subjects,  for  disobeying  the  most 
arbitrary  commands ;  but  even  his  behests  can- 
not impart  protection  to  the  merest  slave  as 
594*]  against  *a  foreign  government.  Public 
war  itself  has  its  jurisdictional  limits.  Even 
that,  in  its  pursuit  after  a  flying  enemy  is,  we 
have  seen,  arrested  by  the  line  of  a  country  at 
peace.  Beside  the  limit  which  territory  thus 
imposes,  there  are  also,  even  in  general  war, 
other  jurisdictional  restraints,  as  there  are  in 
courts  of  justice.  An  order  emanating  from 
one  of  the  hostile  sovereigns  will  not  justify 
to  the  other,  every  kind  of  perfidy.  The  case 
of  spies  has  been  already  mentioned.  An 
emissary  sent  into  a  camp  with  orders  to  cor- 
rupt the  adverse  general,  or  bribe  the  soldiery, 
would  stand  justified  to  his  immediate  sover- 
eign, Vattel,  B.  III.,  ch.  10,  sec.  180 ;  though 
even  he  could  not  legally  punish  a  refusal.  In 
respect  to  the  enemy,  orders  would  be  an 
obvious  excess  of  jurisdiction.  The  emissaries 
sent  by  Sir  Henry  Clinton,  in  1781,  to  seduce 
the  soldiers  of  the  Pennsylvania  line,  falling 
into  the  hands  of  the  Americans,  were  con- 
demned and  immediately  executed.  4  Marsh, 
Life  of  Wash.,  366.  1st  ed.  Entering  the  ad- 
verse camp  to  receive  the  treacherous  prop- 
ositions of  the  general  is  an  offense  much  more 
venial.  It  is  even  called  lawful  in  every  sense, 
as  between  the  sovereign  and  employe.  Vat- 
tel, B.  III.,  ch.  10,  sec.  181.  Yet,  in  the  case  of 
Major  Andre,  an  order  to  do  so  was,  as  between 
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the  two  hostile  countries,  held  to  be  an  excess 
of  jurisdiction. 

These  cases  are  much  stronger  than  any 
which  can  be  supposed  between  nations  at 
peace.  In  time  of  war  such  perfidy  is  expected. 
In  time  of  peace,  every  citizen,  while  within 
his  own  territory,  has  a  double  ground  for  sup- 
posing himself  secure  ;  the  legal  inviolability 
of  that  territory,  and  the  solemn  pledge  of  the 
foreign  sovereignty. 

The  distinction,  that  an  act  valid  as  to  one 
may  be  void  as  to  another,  is  entirely  familiar. 
A  man  who  orders  another  to  commit  a  tres- 
pass, or  approves  of  a  trespass  already  com- 
mitted for  his  benefit,  may  be  bound  to  protect 
his  servant,  while  it  would  take  nothing  from 
the  liability  of  the  servant  to  the  party  injured. 
As  to  him,  it  could  merely  have  the  effect  of 
adding  another  defendant,  who  might  be  made 
jointly  or  severally  liable  with  the  actual 
wrong-doer.  A  case  in  point  is  mentioned  by 
Vattel,  B.  III.,  ch.  2,  sec.  15.  If  one  sovereign 
order  his  recruiting  officer  to  make  enlistments 
*in  the  dominion  of  another  in  time  of  [*595 
peace  between  them,  the  officer  shall  be 
hanged,  notwithstanding  the  order,  and  war 
may  also  be  declared  against  the  offending 
sovereign.  Vide  a  like  instance,  Id.,  B.  I.,  ch. 
6,  sec.  75. 

What  is  the  utmost  legal  effect  of  a  foreign 
sovereign,  approving  of  the  crime  which  his 
subject  has  committed  in  a  neighboring  terri- 
tory ?  The  approval,  as  we  have  already  in 
part  seen,  can  take  nothing  from  the  criminal- 
ity of  the  principal  offender.  Whatever  obliga- 
tion his  nation  may  be  under  to  save  him 
harmless,  this  can  be  done  only  on  the  condi- 
tion that  he  confine  himself  within  her  territo- 
ry. Vattel,  B.  II.,  ch.  6,  sec.  74.  Then,  by  re- 
fusing to  make  satisfaction,  to  punish,  or  to 
deliver  him  up,  on  demand,  from  the  injured 
country,  or  by  approving  the  offense,  the  na- 
tion, says  Vattel,  becomes  an  accomplice  Id., 
sec.  76.  Blackstone  says,  an  accomplice  or 
abettor,  4  Com.,  68  ;  and  Rutherforth,  still 
more  nearly  in  the  language  of  the  English  law, 
an  accessory  after  the  fact.  B.  2,  ch.  9,  sec.  12. 
No  book  supposes  that  such  an  act  merges  the 
original  offense,  or  renders  it  imputable  to  the 
nation  alone.  The  only  exception  lies  in  the 
case  of  a  crime  committed  by  an  ambassador  ; 
not  because  he  is  guiltless,  but  by  reason  of 
the  necessity  that  he  should  be  privileged,  and 
the  extraterritorial  character,  which  the  law  of 
nations  has,  therefore,  attached  to  his  person. 
Hence,  say  the  books,  he  can  be  proceeded 
against  no  otherwise  than  by  a  complaint  to 
his  own  nation,  which  will  make  itself  a  party 
in  his  crime,  if  it  refuse  either  to  punish  him 
by  its  authority,  or  to  deliver  him  up,  to  be 
punished  by  the  offended  nation.  Ruth.,  B.  2, 
ch.  9,  sec.  20.  Independently  of  this  exception, 
therefore,  Rutherforth  insists,  with  entire  ac- 
curacy, that  "as  far  as  we  concur  in  what 
another  man  does,  so  far  the  act  is  our  own  ; 
and  the  effects  of  it  are  chargeable  upon  us  as 
well  as  upon  him."  Ruth.,  B.  1,  ch.  17,  sec.  6. 
A  nation  is  but  a  moral  entity  ;  and  in  the 
nature  of  things,  can  no  more  wipe  off  the 
offense  of  another  by  adopting  it,  than  could  a 
natural  person.  And  the  learned  writer  just 
cited,  accordingly  treats  both  cases  as  standing 
on  the  same  principle.  B.  2,  ch.  9,  sec.  12. 
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"Nothing  Is  more  usual,"  says  Puffendorf, 
"  than  that  every  particular  accomplice  in  a 
5i)O*l  *crime.  be  made  to  suffer  all  that  the 
law  inflicts."  B.  III.,  ch.  1,  sec.  5.  Vattel  says 
of  such  a  case,  B.  II.,  ch.  6,  sec.  75,  if  the 
offended  State  have  the  offender  in  her  power, 
she  may,  without  scruple,  punish  him.  Again; 
if  he  have  escaped  and  returned  to  his  own 
country,  she  may  apply  for  justice  to  his  sov- 
ereign, who  ought,  under  some  circumstances, 
to  deliver  him  up.  Id.,  sec.  76.  Again,  he  says, 
"she  may  take  satisfaction  for  the  offense  her- 
self, when  she  meets  with  the  delinquent  in 
her  own  territories."  B.  IV.,  ch.  4,  sec.  52.  I 
before  cited  two  instances  in  which  positive 
orders  by  his  sovereign  to  commit  a  crime  are 
distinctly  held  to  render  both  the  nation  and 
its  subject  obnoxious  to  punishment.  Vattel, 
B.  III.,  ch.  2,  sec.  15;  Id.,  B.  I.,  ch.  6,  sec.  75; 
vide,  also,  1  Burl.,  pt.  2,  ch.  11,  sec.  10. 

Was  it  ever  suggested  by  anyone  before  the 
case  of  McLeod  arose,  that  the  approval  by  a 
monarch  should  oust  civil  jurisdiction,  or  even 
so  much  as  mitigate  the  criminal  offense  ;  nay, 
that  the  coalition  of  great  power  with  great 
crime  does  not  render  it  more  dangerous  and, 
therefore,  more '.worthy  of  punishment  under 
every  law  by  which  the  perpetrator  can  be 
reached  ? 

Could  approbation  and  avowal  have  saved 
the  unhappy  Mary,  Queen  of  Scots,  where 
would  have  been  the  civil  jurisdiction  of  Eliz- 
abeth's commissioners  ?  The  very  charge  of  an 
attempt  by  Mary  to  dethrone  and  assassinate 
the  British  Queen,  implied  the  approbation  and 
active  concurrence  of  one  crowned  head  at 
least.  Could  the  criminal  have  been  saved  by 
any  such  considerations,  the  enterprise  might 
truly  have  been  avowed  as  one  which  had  been 
planned  by  the  leading  governments  of  Cath- 
olic Europe. 

The  Pope  then,  having  at  least  some  preten- 
sions to  jurisdiction,  even  in  England,  had 
openly  approved  it  under  his  seal.  The  Spanish 
ambassador  at  Paris  was  a  party  relied  upon  to 
follow  up  the  event  with  an  invasion.  Would 
James,  the  son  of  the  accused,  have  hesitated 
to  join  in  the  avowal,  could  he  have  ihus  been 
instrumental  in  saving  the  life  of  his  mother? 
Yet  the  principle  was  not  thought  of  in  the 
whole  course  of  that  extraordinary  affair. 
Mary  openly  avowed  her  general  treason  as  a 
597*]  measure  of  defense  and  *protection  to 
herself,  though  she  denied  all  participation  in 
the  plot  to  assassinate  Elizabeth.  Yet  the  only 
ground  taken  was  the  technical  one,  (not  the 
less  valid  because  technical)  that  the  accused 
was  personally  privileged  as  a  monarch,  and 
could  not  be  tried  under  the  English  law. 
which  required  a  jury  composed  of  her  peers. 
It  was  added,  that  she  came  into  the  kingdom 
under  the  law  of  nations,  and  had  enjoyed  no 
protection  from  the  English  law,  having  been 
continually  kept  as  a  prisoner.  Vide  the  case 
stated  ana  examined  in  the  light  of  interna- 
tional law,  2  Ward,  L.  of  Nations,  564.  No  one 
pretended  that  her  approbation,  or  that  of  a 
thousand  monarchs,  could  have  reflected  any 
degree  of  exemption  from  judicial  cognizance, 
upon  the  alien  servants  in  her  employment. 
Such  a  principle  would  have  filled  England 
with  an  army,  in  time  of  peace,  disguised  as 
Jesuits  ;  for  the  bigotry  of  monarchs  would,  at 
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that  day,  have  led  them  to  avow  any  system  of 
pernicious  espionage  which  could  have  served 
the  purposes  of  the  Pope  by  executing  bis  bull 
of  excommunication  against  Elizabeth. 

Canada  again  being  disturbed,  and  our  cit- 
izens aiding  the  revolt  by  boats,  provisions  or 
money,  the  purposes  of  England  would  cer 
tainly  require  such  conduct  to  be  put  down,  at 
all  events.  Adopt  the  principle  that  she  may, 
by  avowal,  protect  her  soldiery  who  steal  upon 
our  citizens  at  midnight,  from  all  punishment 
at  the  common  law,  and  before  you  could  get 
even  a  remonstrance  from  Washington,  yur 
whole  frontier  might  be  made  a  tabula  ra*a. 
No.  BeforeEngland  can  lawfully  send  a  single 
soldier  for  hostile  purposes,  she  must  assume 
the  responsibility  of  public  war. 

Her  own  interests  demanding  the  application 
of  the  rule,  she  perfectly  understands  its  force. 
What  regard  have  her  courts  ever  paid  to  the 
voice  of  public  authority  on  this  side  the  line, 
when  it  sought  to  cover  even  territory  to  which 
the  U.  S.  denies  her  title  ?  The  mere  act  of 
taking  a  census  in  the  disputed  territory  under 
the  authority  of  Me.,  was  severely  punished  by 
the  English  municipal  magistrates.  Had  a 
posse  of  constables,  or  a  company  of  militia 
bearing  muskets  been  sent  to  aid  the  censor,  in 
what  book,  or  in  what  usage,  could  she  have 
found  that  this  would  devesther  courts  of  ju- 
risdiction, *and  put  the  cabinet  of  St.  [*oi)8 
James  to  a  remedy  by  remonstrance,  or  war  ? 
Had  the  posse  been  arrested  by  her  sheriff,  and 
in  mere  defense  had  killed  him,  and  this  nation 
had,  after  some  two  or  three  years,  avowed  the 
act,  would  she  have  thought  of  conceding  that 
in  the  mean  time,  all  power  of  her  courts  over 
the  homicides,  had  been  suspended,  or  finally 
withdrawn  ? 

But  it  is  said  of  the  case  at  bar,  here  is  more 
than  a  mere  approval  by  the  adverse  govern- 
ment, that  an  explanation  has  been  demanded 
by  the  Secretary  of  State  ;  and  the  British  am- 
bassador has  insisted  on  McLeod's  release,  and 
counsel  claim  for  the  joint  diplomacy  of  the 
U.  S.  and  England  some  such  effect  upon  the 
power  of  this  court  as  a  certiorari  from  us 
would  have  upon  a  County  Court  of  General 
Sessions.  It  was  spoken  of  as  incompatible 
with  a  judicial  proceeding  against  McLeod  in 
this  State  ;  as  a  suit  actually  pending  between 
two  nations,  wherein  the  action  of  the  General 
Government  comes  in  collision  with,  and  su- 
persedes our  own. 

To  such  an  objection  the  answer  is  quite  ob- 
vious. Diplomacy  is  not  a  judicial,  but  exec- 
utive function  ;  and  the  objection  would  come 
with  the  same  force  whether  it  were  urged 
against  proceeding  in  a  court  of  this  State  or 
the  U.  S.  Whether  an  actual  exertion  of  the 
treaty  making  power,  by  the  President  and 
Senate,  or  any  power  delegated  to  Congress  by 
the  Federal  Constitution,  could  work  the  con- 
sequences contended  for,  we  are  not  called 
upon  to  inquire  ;  whether  the  Executive  of  the 
Nation  (supposing  the  case  to  belong  to  the 
national  court),  or  the  Executive  of  this  State 
might  not  pardon  the  prisoner,  or  direct  a 
nolle  pronequi  to  be  entered,  are  considerations 
with  which  we  have  nothing  to  do. 

The  executive  power  is  a  constitutional  de- 
partment in  this  as  in  every  well  organized 
government,  entirely  distinct  from  the  judicial. 
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And  that  would  be  so,  were  the  National  Gov- 
ernment blotted  out,  and  the  State  of  N.  Y. 
left  to  take  its  place  as  an  independent  nation. 

Not  only  are  our  Constitutions  entirely  ex- 
plicit in  leaving  the  trial  of  crimes  exclusively 
599*]  in  the  hands  of  the  judiciary,  *but 
neither  in  the  nature  of  things,  nor  in  sound 
policy.can  it  be  confided  to  the  executive  pow- 
er. That  can  never  act  upon  the  individual  of- 
fender, but  only  by  requisition  on  the  foreign 
government:  and  in  the  instance  before  us,  it 
has  no  power  even  to  inquire  whether  it  be 
true  that  McLeod  has  personally  violated  the 
criminal  laws  of  this  State.  It  has  charge  of 
the  question  in  its  national  aspect  only.  It 
must  rely  on  accidental  information,  and  may 
place  the  whole  question  on  diplomatic  con- 
siderations. These  may  be  entirely  wide  either 
of  the  fact  or  the  law  as  it  stands  between  this 
State  and  the  accused.  The  whole  may  turn  on 
questions  of  national  honor, national  strength, 
the  comparative  value  of  national  intercourse, 
or  even  a  point  of  etiquette. 

Upon  the  principle  contended  for,  every  ac- 
cusation which  has  been  drawn  in  question  by 
the  executive  power  of  two  nations,  can  be  ad- 
justed by  negotiation  or  war  only.  The  indi- 
vidual accused  must  go  f  ree,no  matter  to  what 
extent  his  case  may  have  been  misapprehended 
by  either  power.  No  matter  how  criminal  he 
may  have  been,  if  his  country,  though  acting 
on  false  representations  of  the  case,  may  have 
been  led  to  approve  of  the  transaction  and  ne- 
gotiate concerning  it,  the  demands  of  criminal 
justice  are  at  an  end. 

Under  circumstances  the  executive  power 
might, in  the  exercise  of  its  discretion.be  bound 
to  disregard  a  venial  offense  as  no  breach  of 
treaty  which  the  judiciary  would  be  obliged 
to  punish  as  a  breach  of  international  law. 
Suppose  some  of  our  citizens  to  attack  the  Brit- 
ish power  in  Canada,  and  the  Queen's  soldiers 
to  follow  the  heat  of  repelling  them  by  cross- 
ing the  line  and  arresting  the  offenders,  doing 
no  damage  to  anyone  not  actually  engaged  in 
the  conflict.  The  line  being  absolutely  impass- 
able in  law  for  hostile  purposes,  the  arrest  on 
this  side  would  be  a  technical  false  imprison- 
ment, for  which  we  should  be  bound  to  con- 
vict the  soldiers,  if  arrested  here  ;  while  the 
executive  power  might  overlook  the  intrusion 
as  an  accidental  and  innocent  violation  of  na 
tional  territory.  Yattel,  B.  IV.,  ch.  4,  sec.  43. 

I  forbear  now  to  notice  particularly  some  of 
the  legal  passages  and  cases  which  were  referred 
to  by  the  prisoner's  counsel  in  the  course  of  the 
6OO*]  argument;  not  for  the  reason  *that  I 
have  omitted  to  examine  them,  but  because  I 
consider  them  inapplicable  under  the  views 
I  have  felt  it  my  duty  to  take  of  the  prisoner's 
case.  They  were  principally  of  three  classes  : 
first,  passages  from  books  on  the  law  of  na- 
tions as  to  what  is  public  war,  and  the  protec- 
tion due  to  soldiers  while  engaged  in  the  prose- 
cution of  such  a  war  by  their  sovereign  against 
a  public  enemy  ;  second,  the  general  obliga- 
tions of  obedience  as  between  him  and  his  sov- 
ereign, whether  in  peace  or  war;  and  third, 
cases  from  our  own  books  relative  to  the  con- 
flicting powers  of  the  general  and  state  govern- 
ments. The  case  of  Elpliinstonev.  Bedreechund, 
1  Knapp, 316,  related  to  the  breach  of  an  actual 
military  capitulation  entered  into  during  an 
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acknowledged  public  war   between  England 
and  one  of  the  petty  sovereignties  of  India. 

In  considering  the  question  of  jurisdiction,! 
have  also  forborne  to  notice  that  branch  of  the 
affidavit  which  sets  up  an  alibi.  McLeod's  coun- 
sel very  properly  omitted  to  insist  on  it  as  at 
all  strengthening  the  claim  of  privilege.  In- 
deed, they  said  the  clause  was  put  in  merely 
by  way  of  protestando.  If  it  was  inserted  with 
the  intention  of  having  it  taken  as  true  upon 
this  motion,  that  alone  would  destroy  all  pre- 
tense for  any  objection  to  our  jurisdiction.  His 
surrender  was  demanded  upon  the  hypothesis 
that  he  was  acting  under  public  authority.  If 
in  truth  he  was  not,  or  was  not  acting  at  all, 
he  enjoys,  according  to  his  own  concession,  no- 
greater  privilege  than  any  other  man.  The  es- 
sential circumstance  relied  on  as  going  to  the 
question  of  jurisdiction,  turns  out  to  be  ficti- 
tious; and  the  argument  must  be  that  we  have 
no  power  to  try  the  question  of  alibi.  On  that 
and  every  other  lawful  ground  of  defense  he 
will  be  heard  by  counsel  on  his  trial. 

It  is  proper  to  add,  that  if  the  matters  urged 
in  argument  could  have  any  legal  effect  in  fa- 
vor of  the  prisoner,  I  should  feel  entirely  clear 
that  they  would  be  of  a  nature  available  before 
the  jury  only.  And  that,  according  to  the  set- 
tled rules  of  proceeding  on  habeas  corpus,  we 
should  have  no  power  even  to  consider  them 
as  a  ground  for  discharging  the  prisoner.  I 
took  occasion  to  show  in  the  outset  that  in  no 
view  *can  the  evidence  for  the  prose  [*60 1 
cution  or  the  defense  be  here  examined,  inde- 
pendently of  the  question  of  jurisdiction,  and 
I  entertain  no  doubt  that  whenever  an  indict 
ment  for  a  murder  committed  within  our  terri- 
tory is  found,  and  the  accused  is  arrested, 
these  circumstances  give  complete  jurisdiction. 

I  know  it  is  said  by  the  English  books,  that 
even  in  a  case  of  mixed  war,  viz. :  a  hostile  in- 
vasion of  England  by  private  persons,the  com- 
mon law  courts  have  no  jurisdiction.  It  was 
so  held  in  Perkin  Warbeck's  case.  He  was  pun- 
ished with  death  by  sentence  of  the  constable 
and  marshal,  who  it  is  said  in  Calvin's  case.  7 
Co.,  11,  12,  had  exclusive  jurisdiction.  Vide, 
Dy.,  145  a  *  1  Curw.  Hawk.,  ch.  2,  sec.  6,  p. 
9.  But  that  rests  on  a  distribution  of  judicial 
power  entirely  unknown  to  this  State  or  this 
nation.  The  court  of  the  constable  and  marshal 
seems  to  have  had  an  ancient  right  not  very 
well  defined  by  the  common  law,  of  trying  all 
military  offenses,  as  appears  bv  the  Stat.  2,ch. 
2;  vide,  2  Pick.  St.  at  L.,  p.  *310,  which  was 
passed  to  settle  conflicting  claims  of  jurisdic- 
tion between  that  and  the  ordinary  courts;  Tide, 
also,  3  Inst.,  48.  The  whole  is  obviously  inap- 
plicable to  this  country;  and  I  suspect  pretty 
much  obsolete  in  England.  It  never  can  have 
been  held  in  England  or  any  country,  that 
where  a  common  law  court  is  proceeding  on 
an  indictment  for  a  common  law  offense  against 
one  arrested  and  brought  before  it,a  mere  sug- 
gestion by  affidavit  that  the  offense  imputed 
pertains  to  deeds  of  arms,  either  in  a  public  or 
mixed  war  shall  take  away  power  to  try  wheth- 
er the  prisoner  be  guilty  or  not  of  the  charge 
contained  in  the  indictment. 

All  homicide  is  presumed  to  be  malicious 
and,  therefore,  murder,  until  the  contrary  ap- 
pear upon  evidence.  "  The  matter  of  fact,  " 
says  Foster,  "viz.  :  whether  the  facts  alleged, 
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by  way  of  justification,  excuse  or  alleviation 
are  true,  is  the  proper  and  only  province  of  the 
jury."  Fost.,  255.  Lawful  defense  by  an  indi- 
vidual (still  recognized  it  seems  by  the  law  of 
nature  under  the  name  of  private  war  (Grot., 
B.  1,  ch.  3,  sec.  2)  is  one  instance.  Fost.,  278. 
That  he  acted  in  right  of  a  nation,  or  under 
public  authority,  is  no  more  than  matter  of 
justification.  It  is  like  the  case  mentioned  in 
«O2*]  Fosl.,  265;  *the  public  execution  of 
malefactors;  and  the  jury  must  judge  whether 
the  authority  may  not  have  been  exceeded. 
But  more,  when  public  or  mixed  war  is  alleged 
in  mitigation.either allegation  may  befictitious; 
and  it  should  be  put  to  the  jury, on  the  proper 
evidence,  whether  it  existed  or  not.  The  rea- 
son is  plain,  says  Ld.  Hale  ;  for  the  war  may 
be  begun  by  the  foreign  prince  only,  where  it 
is  public;  and  he  supposes  it  still  plainer  where 
the  war  is  between  the  King  and  an  invading 
alien  being  the  subject  of  a  nation  with  whom 
the  King  is  at  peace.  1  Hal.  P.  C.,  163,  164. 
The  same  writer  puts  the  case  of  plunder  or 
robbery  by  an  enemy,  tempus  belli,  which  would 
not  in  general  be  burglary.  Yet  he  admits  it 
might  be  otherwise  if  the  act  were  not  done  in 
the  regular  prosecution  of  the  war.  Id.,  565. 

Suppose  a  prisoner  of  war  to  escape,  and 
that  ou  his  way  home,  and  before  he  crossed 
the  line,  he  should  set  fire  to  a  farm  house  in 
the  night  and  kill  the  inmates;  is  there  a  doubt 
that  he  might  properly  be  convicted  either  of 
arson  or  murder  ?  When  a  grand  jury  have 
charged  that  a  man  has  committed  murder 
within  this  State,!  can  imagine  no  case, wheth- 
er the  charge  relate  to  the  time  of  open  public 
war  or  peace,  in  which  he  can  claim  exemp- 
tion from  trial.  If  he  show  that  he  was  in 
truth  acting  as  a  soldier  in  time  of  public  war, 
the  jury  will  acquit  him.  The  judge  will  di- 
rect them  to  obey  the  law  of  nations,  which  is 
undoubtedly  a  part  of  the  common  law.  So  if 
the  accused  were  acting  in  defense  against  an 
individual  invader  of  his  country.  But  above 
all  things  is  it  important  in  the  latter  case,  for 
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the  jury  to  inquire  whether  his  allegation  of 
defense  be  not  false  or  colorable.  They  can- 
not allow  as  an  act  of  defense,  the  willful  pur- 
suing even  such  an  enemy,  though  dictated  by 
sovereign  authority,  into  a  country  at  peace 
with  the  sovereign  of  the  accused,  seeking  out 
that  enemy  and  taking  his  life.  Such  a  deed 
can  be  nothing  but  an  act  of  vengeance.  It 
can  be  nothing  but  a  violation  of  territory,  a 
violation  of  the  municipal  law,  the  faith  of 
treaties,  and  the  law  of  nations.  The  govern- 
ment of  the  accused  may  approve,  diplomacy 
may  gloze,  but  a  jury  can  only  inquire  whether 
he  was  a  party  to  the  deed,  or  to  any  act  of  il- 
legal violence  which  he  knew  *would  [*OO3 
probably  endanger  human  life.  If  satisfied 
that  he  was  not,  as  I  sincerely  hope  they  may 
be,  upon  the  evidence  in  the  case  before  us, 
they  will  then  have  the  pleasant  duty  to  per- 
form of  pronouncing  him  not  guilty.  But 
whatever  may  be  their  conclusion,  we  feel  the 
utmost  confidence  that  the  prisoner,  though  a 
foreigner,  will  have  no  just  cause  to  complain 
that  he  has  suffered  wrong  at  the  hands  of  an 
American  jury. 

At  our  hands  the  prisoner  has  a  right  to  re- 
quire an  answer  upon  the  facts  presented  by 
his  papers,  whether  in  law  he  can  properly  be 
holden  to  a  trial.  We  have  had  no  choice  but 
to  examine  and  pronounce  upon  the  legal  char- 
acter of  those  facts.in  order  to  satisfy  ourselves 
of  the  bearing  they  might  have  on  the  novel 
and  important  question  submitted.  That  ex- 
amination has  led  to  the  conclusion  that  we 
have  no  power  to  discharge  the  prisoner. 

He  must,  therefore,  be  remanded,  to  take  his 
trialin  the  ordinary  forms  of 'taw. .' 

Same  case— 1  Hill.  378. 

Cited  in— 3  Barb..  39  ;  4  Barb.,  33,  34 ;  18  How.  Pr., 
529:  45  How.  Pr.,  311 ;  9  Abb.  Pr.,  243:  19  Abb.  Pr., 
401 ;  14  Abb.  N.  S..  341.  n. ;  1  Park.,  195 ;  1  Daly,  571 : 
21  Ind.,  387 ;  47  Am.  Rep..  155  (92  Ind.,  444). 

1.— The  venue  was  changed  in  this  case  to  the 
County  of  Oneida,  at  the  Oyer  and  Terminer.  in 
which  county  the  prisoner  was  tried  in  Oct.,  1841. 
He  proved  an  alibi,  and  was  acquitted. 
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VAN  ALSTYNE,  ET  XL. 

Pleading  —  Action  on  Bill  of  Exchange  —  Plaintiff 
Described  in  Declaration  as  President  of  Bank- 
ing Association  —  Plea  that  Act  Creating  Asso- 
ciation was  not  Passed  by  Two  Thirds  Vote  — 
Title  of  Bill  should  be  Alleged. 

In  an  action  on  a  bill  of  exchange  in  the  name  of 
an  individual  describing  himself  as  the  president  of 
a  banking  association,  a  plea  in  bar  of  the  action  that 
the  Act  under  which  the  association  was  formed 
was  not  passed  by  a  vote  of  two  thirds  of  the  mem- 
bers of  the  Legislature  which  enacted  the  same,  is 
not  good,  where  the  plaintiff  fails  to  allege  title  to 
the  bill,  and  the  declaration  besides  the  count  on 
the  bill,  contains  the  common  counts. 

Whether,  if  title  to  the  bill  had  been  alleged,  and 
the  declaration  had  not  contained  the  common 
•counts,  the  plea  would  have  been  good,  qucere.i 

Citations-1  R.  S.,  143;  16  Wend.,  9:  Byles,  Bills, 
S4  ;  Bayl.,  76  ;  8  Cr.,  30  ;  23  Wend.,  103  ;  24  Wend.,  345. 

DEMURRER  to  pleas.  The  declaration  in 
this  case  commences  in  these  words  : 
6O6*]  "Washington  Hunt,  President  of  *the 
Lockport  Bank  and  Trust  Company,  plaintiff 
in  this  suit,  by  Isaac  C.  Colton,  his  attorney, 
complains  of  Hiram  Baker,  Peter  Van  Alstyne 
and  Peter  Sharpe,  defendants,  in  this  suit,  etc., 
for  that  whereas  on,  etc.,  at,  etc.,  the  said 
Hiram  Baker  made  his  certain  bill  of  exchange 
in  writing,  bearing  date,  etc.,  and  then  and 
there  directed  the  same  to  the  said  defendants 
Peter  Van  Alstyne  and  Peter  Sharpe,  by  the 
name  of  Van  Alstyne  &  Sharpe,  and  requested 
them  40  days  after  the  date  of  the  bill  to  pay  to 

t  The  Chief  Justice  intimates  that  in  the  publica- 
tion of  the  statutes  in  volumes,  as  well  as  in  the 
State  Paper,  the  certificates  of  the  presiding  officers 
of  the  two  Houses  of  the  Legislature,  and  the  certifi- 
cate of  the  Governor,  as  to  the  passage  of  the  stat- 
utes, should  appear  ;  the  certificates,  when  not  pub- 
lished in  the  volumes,  he  is  of  opinion,  however, 
may  be  shown  by  an  exemplified  copy  of  the  origi- 
nals on  file  in  the  Secretary's  office. 

He  is  also  of  the  opinion  that  an  exemplified  copy 
of  an  Act  of  the  Legislature  required  by  the  Consti- 
tution to  be  passed  by  a  vote  of  two  thirds  of  the 
members  of  the  Legislature  to  render  it  valid,  will 
be  deemed  to  have  been  thus  passed,  if  so  certified 
by  the  presiding  officer  of  each  House  ;  and  that  the 


NOTE.— Legislative  proceedings  —  Presumption  of 
regularity.  See  Warner  v.  Beers,  23  Wend.,  103,  note. 
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the  order  of  C.  E.  D.  Wood,  cashier  (the  said 
C.  E.  D.  Wood  being  the  cashier  and  agent  of 
the  said  plaintiff),  the  sum  of  $1,000  for  value 
received."  The  count  then  states  that  Van 
Alstyne  &  Sharpe  accepted  the  bill,  and  that 
the  drawer  delivered  the  bill  thus  accepted  "to 
the  said  C.  E,  D.  Wood,  cashier,  and  agent  of 
the  plaintiff  aforesaid  ;"  and  that  when  it  be- 
came due  it  was  duly  presented  to  the  accept- 
ors for  payment,  and  payment  refused — of  all 
which  premises  the  defendants  had  notice.  By 
means  whereof  the  defendants  became  liable  to 
pay  the  plaintiff  the  money  in  the  bill  specified, 
etc.  And  being  so  liable,  the  defendants  on, 
etc.,  at,  etc.,  promised  to  pay  him  the  money 
in  the  bill  specified.  The  declaration  also  con- 
tained the  common  counts  for  money  lent  and 
advanced,  for  money  had  and  received,  and  on 
an  account  stated.  A  copy  of  the  bill  of  ex- 
change was  subjoined  to  the  declaration,  with 
a  notice  that  it  constituted  the  entire  claim 
upon  which  the  suit  was  brought. 

The  defendants  pleaded :  1.  Non  assump- 
sit.  2.  That  Washington  Hunt,  President  of 
the  Lockport  Bank  and  *Trust  Co.,  [*6O7 
ought  not  to  have  or  maintain  his  action,  be- 
cause the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  had 
not  been  given  to  any  bill  creating  the  Lock- 
port  Bank  and  Trust  Co.,  and  this,  etc.,  where- 
fore, etc.  3.  Actio  non,  because  the  Lockport 
Bank  and  Trust  Co.  is  a  company  formed  for 
the  purpose  of  carrying  on  the  business  of 
banking,  unauthorized  by  any  constitutional 
law;  that  the  bill  of  exchange  described  in  the 
first  count  of  the  declaration  was  made  and 

certificates  of  the  officers  cannot  be  controverted, 
either  by  the  production  of  the  journals  of  the  two 
Houses  or  by  parol  testimony. 
He  is  also  of  the  opinion  that  in  the  cases  of  Warner 
v.  Beers,  and  Bolander  v.  Stevens,  23  Wend.,  103,the 
point  was  in  vol  ved  and  directly  decided  by  the  Court 
for  the  Correction  of  Errors,  that  the  associations 
formed  under  the  general  Banking  Law  of  1838, were 
not  corporate  bodies  within  the  spirit  and  meaning 
of  the  constitutional  provision  on  the  subject  of 
Acts  requiring  the  assent  of  two  thirds  of  the  mem- 
bers of  the  Legislature  :  and  that  it  was,  therefore, 
competent  for  the  Legislature  to  pass  that  Act  by  a 
majority  vote. 

Mr.  Justice  Cowen  differs  with  the  Chief  Justice,in 
this  respect,  and  holds  that  the  decision  of  the  Court 
for  the  Correction  of  Errors  does  not  overrule  the 
opinion  of  the  Supreme  Court  in  respect  to  the  pow- 
ers of  the  Legislature  in  regard  to  two  third  bills. 
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given  to  the  Co.  as  security  for  the  payment  of 
a  sum  of  money,  and  that  the  moneys  men- 
tioned in  the  other  counts  are  the  same  as 
those  specified  in  the  first  count.  4.  Actionon, 
because  the  bill  of  exchange  had  been  dis- 
counted by  an  association,  to  wit :  the  Lock- 
port  Bank  and  Trust  Co.,  and  was  given  to  it 
to  secure  the  payment  of  a  large  sum  of  money, 
to  wit:  the  sum  of  $1,000;  which  association 
was  formed  for  banking  purposes,  without  the 
assent  of  two  thirds  of  the  members  of  the 
Legislature,  and  contrary  to  the  requirements 
of  the  Constitution  of  the  State  ;  and  that  the 
moneys  specified  in  the  several  counts  are  the 
same,  etc.  5.  Actio  non,  because  at  the  time 
of  the  commencement  of  the  suit  theLockport 
Bank  and  Trust  Co.  Was  not  a  body  politic 
and  corporate,  nor  is  so  now,  according  to  the 
requirements  of  the  Constitution,  and  has  no 
right,  by  its  president  or  otherwise,  to  com- 
mence and  prosecute  the  suit.  To  the  last 
four  pleas  the  plaintiff  demurred,  and  the  de- 
fendants joined  in  demurrer. 
The  cause  was  submitted  on  written  briefs 

by, 

Mr.  I.  C.  Colton,  for  plaintiff. 
Mr.  H.  W.  Strong,  for  defendants. 
After  advisement    the    following  opinions 
were  delivered : 

By  the  Chief  Justice.  The  obiect  of  the 
special  pleas  is  to  put  on  the  record  the  ques- 
tion of  fact,  whether  or  not  the  general  Bank- 
ing Law  of  1838  was  enacted  by  a  two  third 
<SO8*]  *vote,  within  the  9th  section  of  the  7th 
article  of  the  Constitution ;  and  if  not  so 
passed,  whether  it  can  be  upheld  as  a  valid 
statute. 

All  the  pleas  are  defective  in  point  of  form, 
and  even  if  the  principle  upon  which  the 
pleader  has  sought  to  place  the  defense  should 
be  conceded  as  conclusive  in  his  favor,  they 
are  in  other  respects  bad  in  point  of  substance; 
but  as  no  such  questions  have  been  raised  by 
the  plaintiff,  according  to  the  brief  submitted, 
it  is  unnecessary  to  examine  them.  Both  par- 
ties seem  to  desire  that  the  defense  should  be 
met  on  the  constitutional  ground. 

In  the  cases  already  decided  in  this  court 
and  the  Court  for  the  Correction  of  Errors, 
though  the  question  whether  it  is  practicable 
for  the  defendant  to  avail  himself  of  this  de- 
fense, by  setting  up  the  fact  that  the  bill  did 
not  receive  the  assent  of  two  thirds,  within  the 
constitutional  provision,  was  alluded  to,  no 
definitive  opinions  were  expressed.  Thomas 
v.  Dakin,  22  Wend.,  112;  Warner  v.  Beers,  and 
Bolander  v.  Stevens,  23  Wend.,  103.  In  the 
first  case,  the  only  one  argued  before  us,  it  was 
conceded  by  the  counsel  on  both  sides  that  the 
court  must  assume,  nothing  appearing  on  the 
record  to  the  contrary,  that  the  law  was  passed 
by  the  requisite  constitutional  vote ;  and  we 
entertained  no  doubt  of  the  correctness  of  this 
view.  If  we  had  felt  justified  in  taking  of- 
ficial cognizance  of  the  fact  otherwise,  the 
printed  statute-book  to  the  contrary  notwith- 
standing, the  result  of  our  judgment  in  that 
cause  would  have  been  different.  In  the  lat- 
ter cases,  the  Chancellor  concurred  with  this 
court,  that  on  the  demurrer  interposed,  we 
could  not  look  beyond  the  statute  book ;  in 
other  words,  that  the  court  were  bound  to  as- 
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sume,  for  the  purpose  of  the  decision,  that 
every  law  there  published  was  to  be  deemed 
constitutionally  enacted.  He  reserved  himself 
upon  the  question,  whether  the  court  could,  in 
any  form,  institute  an  inquiry  into  the  mode  in 
which  a  law  signed  by  the  Governor,  and  duly 
certified  by  the  Secretary  of  State,  was  passed. 
The  President,  and  Senator  Verplanck,  the  only 
two  other  members  delivering  opinions,  in 
which  allusion  is  made  to  this  point,  also  re- 
served themselves,  *intimating,  how-  [*6OJ> 
ever,  a  doubt  whether  an  inquiry  could  be  in- 
stituted beyond  the  record  of  the  law. 

The  Revised  Statutes,  Vol.  I.,  p.  143,  regu- 
lating the  mode  of  enactment  and  publicatioo 
of  the  laws,  provide,  sec.  3,  that  no  bill  shall 
be  deemed  to  have  been  passed  by  the  assent 
of  two  thirds,  unless  so  certified  by  the  presid- 
ing officer  of  each  House.  The  Governor  is- 
also  required  to  indorse  his  approval  on  all  bills 
passed,  except  those  passed  notwithstanding 
his  veto,  or  which  have  become  a  law  by  the 
expiration  of  the  ten  days.  Sees.  4-9.  If  passed 
by  two  thirds  present  after  the  veto,  the  pre- 
siding officers  are  to  indorse  on  the  bill  a  cer- 
tificate of  its  passage  by  the  requisite  number. 
Sees.  6,  7.  The  Secretary  of  State  is  required 
to  certify  and  indorse  on  every  bill,  the  day, 
month  and  year,  when  the  same  became  a  law; 
the  certificate  is  made  conclusive  of  the  facta 
therein  declared;  and  he  shall  deposit  the  same 
in  his  office.  Sees.  10,  11.  He  shall  deliver  a 
certified  copy  of  each  law  (except  Acts  of  in- 
corporation) deposited  in  his  office,  and  of  his 
indorsement  thereon,  to  the  State  Printer,  to 
be  published,  sec.  13  ;  and  every  law  so  pub- 
lished may  be  read  in  evidence  in  all  courts  of 
justice.  P.  168,  sec.  8.  The  Secretary  shall 
also  cause  the  laws  passed  at  each  session  of 
the  Legislature,  together  with  the  concurrent 
resolutions,  to  be  printed  by  the  State  Printer 
in  volumes  of  octavo  size,  which  may  be  read 
in  evidence  in  all  courts  of  justice.  Sees.  10, 
12.  I  have  always  been  inclined  to  the  opinion, 
that  upon  a  fair  interpretation  of  these  several 
provisions,  regarding  their  scope  and  purpose, 
the  printed  publication  of  the  statutes,  both  in 
the  State  Paper  and  in  the  volume, should  con- 
tain the  indorsed  certificates  of  the  presiding 
officers,  and  of  the  Governor.  The  law  comes 
into  the  hands  of  the  Secretary,  with  these  in- 
dorsements inscribed,  for  his  certificate, which 
would  seem  naturally  to  follow  them;  and  this 
appears  to  me  to  be  the  shape  in  which  publi- 
cation was  contemplated  by  the  Legislature. 
Looking,  perhaps,  solely  at  the  insulated  sec- 
tions directing  the  printing  in  the  State  Paper 
and  volume,  and  construing  the  duty  imposed 
with  reference  to  them  exclusively,  the  above 
intimation  may  not  be  well  founded.  It  is  cer- 
tain the  usage  has  been  to  omit  them. 

*If  the  provisions  prescribing  the  in-  [*filO 
dorsements  by  the  presiding  officers  and  Gov- 
ernor are  merely  directory  and  not  impera- 
tive, or  a  condition  to  the  validity  of  the  law, 
then  the  omission  would  be  of  no  importance; 
if  otherwise,  it  is  (at  least  the  printed  publica- 
tion of  them  would  be)  a  matter  of  public  con- 
venience. If  material  to  determine  the  validity 
of  the  law  within  the  two  thirds  provision  in 
the  Constitution,  or  within  any  of  the  sections 
of  the  Revised  Statutes  regulating  the  mode  of 
the  enactment  of  laws.they  can  still  be  brought 
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to  our  notice, doubtless, by  an  exemplified  copy 
of  the  original  on  file.  Until  this  is  done,  we 
do  not  look  beyond  the  statute  as  published  by 
the  requisite  authority,  and  shall  assume  each 
there  found  to  be  constitutionally  enacted. 

In  the  case  before  us,  assuming  that  the  spe- 
cial pleas  constitute  a  valid  defense  to  the  ac- 
tion, if  true,  under  the  test  given  in  section  3, 
1  R.  S.,  143,  which  declares  that  no  bill  shall 
be  deemed  to  have  been  passed  by  the  assent 
of  two  thirds,  unless  so  certified  by  the  presid- 
ing officer  of  each  House,  an  exemplified  copy 
of  the  general  Banking  Law  might  determine 
the  fact  involved  in  them.  If,  on  its  produc- 
tion, no  such  certificate  appeared,  the  court 
would  be  bound  to  regard  it  as  passed  by  a 
majority  only.  But,  suppose  it  did  appear, 
would  it  be  conclusive?  It  seems  to  me  it 
would  be  so.  There  are  only  two  modes  of  con- 
tradicting it:  1.  By  the  journals  of  the  two 
Houses;  and  2.  By  parol  testimony.  The  pre- 
siding officer  had  all  the  benefit  of  the  first;  the 
ayes  and  noes  are  taken,  and  the  journal  made 
up  under  his  supervision  and  control.  His 
means  of  ascertaining  and  determining  the 
fact,  when  he  declares  the  law  to  be  passed, 
exceed  those  of  any  other  tribunal  that  might 
afterwards  be  called  upon  to  inquire  into  it. 
Besides,  the  hurry  and  looseness  with  which 
the  journals  are  copied,  and  the  little  impor- 
tance attached  to  the  printed  copies,  necessarily 
impair  confidence  in  their  correctness.  They 
are  most  uncertain  data  upon  which  to  found 
a  judicial  determination  of  the  rights  of  prop- 
erty, much  more  of  great  constitutional  ques- 
tions. As  to  the  second  mode  of  contradict- 
ing the  certificate,  the  evidence  would,  if  pos- 
sible, be  still  more  fallible  and  unsatisfactory. 
Indeed,  we  can  scarcely  imagine  a  case  where, 
611*]  *f  rom  its  nature,  the  proof  would  be  so 
subject  to  the  doubtful  and  conflicting  recol- 
lection of  witnesses.  Nothing  short  of  absolute 
necessity  could  justify  a  resort  to  it.  It  would 
hardly  deserve  weight  in  contradicting  the 
journal  itself;  much  less,  the  certificate  of  the 
presiding  officer  affixed  to  the  law.  But  it  is 
unnecessary  to  pursue  these  views,  as  they  are 
not  material  to  the  decision  of  this  case.  They 
came  up  in  the  course  of  the  examination  as 
intimately  connected  with  the  subject;  but  I 
do  not  desire  to  be  understood  as  committing 
myself  upon  the  question,  if,  on  a  future  in- 
vestigation, when  it  shall  be  directly  involved, 
these  views  should  be  found  untenable. 

In  the  cases  of  Warner  v.  Beers,  and  Bolan- 
der  v.  Stevens,  before  referred  to  as  decided  in 
the  Court  for  the  Correction  of  Errors,  the 
point  was  involved  and  directly  decided,  that 
the  associations  formed  under  the  general 
Banking  Law,  were  not  corporate  bodies  with- 
in the  spirit  and  meaning  of  the  constitutional 
provision,  and  for  that  reason  it  was  competent 
for  the  Legislature  to  pass  the  Act  by  a  major- 
ity vote.  There  is  no  foundation,  therefore, 
for  these  pleas. 

The  first  count  of  the  declaration  in  this 
case,  however,  is  defective,  and  would  be  bad 
even  on  motion  in  arrest  after  verdict.  The 
objection  is,  therefore,  available  here.  16 
Wend.,  9.  The  plaintiff  shows  no  legal  title  to 
the  bill  of  exchange;  it  is  payable  to  the  order 
of  C.  E.  D.  Wood,  and  has  not  been  indorsed. 
It  is  supposed  that  the  addition  of  "cashier"  to 
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the  name  of  the  payee,  authorizes  the  averment 
in  the  count,  that  he  is  the  agent  of  the  plaint- 
iff; and  that  the  suit  may  be  sustained  in  the 
name  of  the  principal.  I  do  not  say  but  that  a 
bill  might  be  drawn  in  a  way  to  justify  the  ap- 
plication of  this  rule;  but  the  name  of  the  prin- 
cipal should,  at  least,  appear  on  the  face  of  the 
paper;  and  even  then,  there  may  be  some  doubt 
upon  thecases.  Here  the  addition  of  "cashier" 
is  but  a  description  of  the  person;  in  legal  ef- 
fect, payment  is  to  be  made  to  the  order  of 
Wood,  and  parol  evidence  is  inadmissible  to 
vary  it.  It  has  been  held,  that  in  a  bill  made 
payable  to  A,  or  order,  for  the  use  of  B,  the 
latter  has  but  an  equitable  interest;  and  that 
the  right  of  transfer  is  in  A.  Byles,  Bills,  84; 
Bayl.,  76.  In  Van  Ness  v.  Forrest,  *8  [*612 
Cr.,  30,  the  note  was  payable  to  F,  president  of 
a  commercial  company,  and  the  court  held  the 
legal  title  to  be  in  him,  and  the  suit  sustainable 
in  his  name  alone. 

This  objection  does  not,  however,  apply  to 
the  common  counts;  though  the  plaintiff  will 
be  obliged  to  meet  it  when  the  bill  is  offered  in 
evidence  under  these  counts.  It  may  also  be 
added,  that  the  whole  frame  of  the  declaration 
proceeds  on  the  ground  of  indebtedness  to  the 
plaintiff  individually,  independently  of  any  in- 
terest in  or  connection  with  the  bank,  as  will 
be  seen  on  reference  to  the  case  of  Thomas  v. 
Dakin,  and  thecases  above  referred  to,  decided 
in  the  Court  for  the  Correction  of  Errors.  In- 
deed, we  have  repeatedly  held  on  demurrer  to 
a  declaration  in  this  form,  that  no  question 
could  be  raised  as  to  the  validity  of  the  general 
Banking  Law. 

I  am  of  opinion  that  the  plaintiffs  are  enti- 
tled to  judgment,  with  leave  to  the  defendants 
to  amend  on  the  usual  terms. 

By  Cowen,  J.  There  were  several  grounds 
on  which  our  judgment  inWarner  v.  Seers,  23 
Wend.,  103,  might  have  been  affirmed,  short  of 
deciding  that  the  general  Banking  Law  could 
have  been  made  available  in  all  respects, 
without  having  been  passed  by  a  majority 
vote.  One  ground  might  have  been,  that  the 
mode  of  its  passage  was  not  put  in  issue  as  a 
question  of  fact  upon  the  record;  and  that, 
therefore,  the  intendment  should  be,  that  it 
was  passed  by  a  two  third  vote.  Another 
might  have  been,  that  though  the  Act  might  be 
void  as  creating  a  corporation,  yet  it  was  valid 
so  far  as  it  declared  that  the  president  might 
sue,  leaving  the  companies  to  be  considered  as 
mere  partnerships. 

Now,  if  the  affirmance  of  the  judgment  ren- 
dered by  this  court  did  not  necessarily  in- 
volve the  proposition,  that  a  majority  vote  was 
sufficient  to  create  associations  under  the  Bank- 
ing Law,  then  nothing  has  been  established  by 
the  Court  of  Errors  different  from  what  we 
ourselves  held  when  the  case  was  before  us. 
We  found  no  insurmountable  difficulty  in  sus- 
taining the  action,  inasmuch  as  the  extrinsic 
fact  averred,  viz. :  that  a  two  third  vote  was 
not  given,  had  not  been  put  in  issue. 

*Nor  is  the  special  resolution  of  the  f*613 
Court  for  the  Correction  of  Errors  binding 
upon  us,  without  its  appearing  by  the  case  it- 
self, that  the  point  embraced  by  that  resolution 
was  necessarily  involved  in  the  decision  which 
affirmed  our  judgment. 
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I  am  not,  therefore,  prepared  to  concur  with 
the  Chief  Justice,  in  considering  our  own  views 
in  respect  to  the  powers  of  the  Legislature  as 
overruled  by  the  Court  of  Errors.  And  I  am 
the  more  unwilling  to  express  an  opinion  upon 
the  point  in  this  case,  because  it  is  not  necessa 
ry  to  its  decision.  I  agree  with  him,  that  the 
pleas  are  bad,  independently  of  that  question. 

The  declaration  is  one  by  the  plaintiff,  Hunt, 
in  his  own  right.  Calling  himself  president  of 
a  certain  company  is  a  mere  deitcriptio  penance. 
He  does  not  declare  as  president  of  a  company 
created  under  the  general  Banking  Law;  and 
though  the  first  count  is,  therefore,  bad,  as  not 
connecting  him  with  the  bill  of  exchange,  the 
others  are  good.  The  pleas  demurred  to  are  in 
bar  of  the  company's  right;  that  does  not  affect 
the  plaintiff's  right. 

The  defendants  claim  a  right  to  go  back  and 
attack  the  declaration.  That  they  cannot  do, 
as  some  of  the  counts  are  good,  and  their  pleas 
are  to  the  whole  declaration.  There  must, 
therefore,  be  judgment  for  the  plaintiff. 

By  Bronson,  J.  If  this  can  be  regarded  as 
the  suit  of  Washington  Hunt,  who  describes 
himself  as  president  of  the  Lockport  Bank  and 
Trust  Company,  I  agree  ibat  the  pleas  are  bad 
and  the  plaintiff  is  entitled  to  judgment.  But 
this  was  undoubtedly  intended,  and  should,  I 
think,  be  regarded  as  the  suit  of  the  bank;  and 
then  the  declaration  is  bad,  because  it  does  not 
allege  that  the  promises  were  made  to  the  bank 
by  its  business  name.  Although  the  corpora- 
tion may  sue  in  the  name  of  its  president,  that 
is  not  the  way  in  which  it  is  authorized  to  con- 
tract. Delafield  v.  Kinney,  24  Wend. ,  345.  As 
in  my  view  of  the  case,  the  declaration  is  bad, 
it  is  of  course  unnecessary  to  examine  the 
pleas.  I  think  the  defendants  are  entitled  to 
judgment. 

6 1 4*]  *A  majority  of  the  Court,  however, 
concurring  in  opinion  that  the  plaintiff  was  en- 
titled to  judgment,  judgment  was  rendered  ac- 
cordingly. 

Cited  in-5  Hill,  211 ;  6N.  Y.,  172;  8  N.  Y.,  324;  10 
N.  Y.,  449 :  19  Barb.,  184 ;  «3  Barb.,  540,  541 ;  30  Cal.. 
259,261,  266. 


ACKER  t>.  WHITE. 

Levy  on  Property  under  Execution — Replevin  of 
Same — Effect  of — Property  Attowed  to  Re- 
main in  Possession  of  Defendant  in  Execution, 
Cannot  be  Levied  upon  under  Anotlier  Execu- 
tion— Lien  of  Sheriff. 

Property  levied  upon  and  seized  by  virtue  of  an 
execution,  and  then  delivered  upon  a  writ  of  re- 
plevin to  a  third  person,  cannot  subsequently  be 
levied  upon  by  virtue  of  another  execution  aRainst 
the  defendant  in  the  first  execution,  although  the 
property  be  permitted  by  the  plaintiff  in  replevin 
to  continue  in  his  possession  and  occupation ;  until 
the  claim  under  the  first  execution  is  disposed  of,  a 
second  levy  cannot  be  made. 

Property  thus  circumstanced  is  not  within  the 
operation  of  the  statute  to  avoid  fraudulent  con- 
veyances. 

when  property  levied  upon  is  replevied,  the  lien 
of  the  sheriff,  it  seems,  is  gone ;  but  if  found  in  pos- 
session of  the  plaintiff  in  replevin,  it  may  be  seized 
on  the  writ  de  retnrno. 

Citations— 2  Ball.,  68,  69 :  1  Bro.  Ch.,  427. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.   White  sued  Acker  in  an  action 
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of  replevin  for  taking  a  quantity  of  household 
furniture  from  the  possession  of  E.  Jeseup,  Jr., 
levied  upon  by  Acker,  as  sheriff  of  the  City 
and  County  of  N.  Y.,  by  virtue  of  an  execution 
against  Jessup  in  favor  of  J.  Seymour  for 
$10,000.  The  levy  was  made  Mar.  25,  1839. 
The  plaintiff  proved  that  Mar.  8,  1887,  the 
identical  property  in  question  was  levied  upon 
by  J.  Hillyer,  Esq.,  then  sheriff,  of  the  City 
and  County  of  N.  Y.,  by  virtue  of  an  execution 
in  favor  of  the  City  Bank  of  Buffalo  against 
Jessup  for  $5,074.88;  that  the  property  was 
left  by  Hillyer  in  the  possession  of  Jessup; 
that  Mar.  29,  1837,  Jessup  executed  a  bill  of 
sale  of  the  same  property  to  the  plaintiff  in  this 
cause,  in  part  payment  of  an  antecedent  debt 
due  to  him,  he  relinquishing  notes  held  by 
him  against  Jessup  to  the  amount  of  $4,500. 
Jessup  was  permitted  by  White  to  continue  in 
possession  of  the  property.  Mar.  31,  1837, 
Hillyer  took  the  property  into  his  own  custody 
by  virtue  of  the  levy  made  on  the  third  day  of 
that  month.  White  thereupon  sued  out  a  writ 
of  replevin  and  executed  the  necessary  re- 
plevin bond,  and  the  property  was  delivered 
by  the  coroner  to  White,  who  permitted  Jessup 
*to  continue  in  the  possession  of  it;  it  f*615 
not  having  been  removed  from  his  possession 
either  by  virtue  of  the  execution  held  by  Hill- 
yer, or  by  virtue  of  the  writ  of  replevin.  The 
suit  was  prosecuted  against  Hillyer,  who  ob- 
tained a  verdict  in  his  favor,  and  the  value  of 
the  property  was  assessed  at  $1,560.  White 
moved  for  a  new  trial;  which  motion  remains 
undecided.  The  property  remained  in  the  pos- 
session of  Jessup  from  the  time  of  its  deliver- 
ance to  White  under  the  writ  of  replevin  sued 
out  against  Hillyer  until  it  was  levied  upon  by 
Acker.  The  jury,  under  the  charge  of  the  pre- 
siding judge,  round  a  verdict  in  favor  of 
White,  assessing  his  damages  at  six  cents,  and 
finding  the  value  of  the  property  to  be  $1,120. 
Upon  which  verdict  judgment  was  rendered. 
Acker  sued  out  a  writ  of  error. 

Mr.  N.  B.  Blunt,  for  plaintiff  in  error. 

Mr.  A.  L.  Jordan,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  We  must  as- 
sume that  the  levy  by  Hillyer  was  bonafide  and 
effectual.  It  was  followed  up  by  taking  actual 
possession  of  the  goods  a  few  days  afterwards, 
when  they  were  replevied  by  the  plaintiff.  The 
replevin  put  an  end  to  the  lien,  2  Dall.,  68,  69; 
1  Bro.  Ch.,  427;  though  if  found  in  the  pos- 
session of  the  plaintiff  and,  perhaps,  out  of  it, 
unless  protected  by  a  bona  fide  purchase,  or 
what  would  be  deemed  in  law  equivalent,  the 

foods  might  be  seised  on  the  writ  de  retorno. 
bid. 

What  right  then  did  the  plaintiff  acquire  by 
virtue  of  the  replevin,  independently  of  his 
purchase  of  Jessup?  I  think  he  should  be  re- 
garded as  possessing  all  the  interest  that  be- 
longed to  Sheriff  Hillyer  under  the  ft.  fa.  and 
if  that  be  sufficient  to  defeat  the  levy  of  the 
defendant  below  on  the  second  execution,  it 
must  equally  inure  to  the  benefit  of  the  plaint- 
iff. The  bond  is  substituted  for  the  goods,  and 
is  conditioned,  among  other  things,  to  return 
the  property  if  adjudged  against  him.  Although 
the  lien  of  the  execution  is  gone,  according  to 
the  cases  cited,  it  is  because  the  bond  is  regard- 
ed as  an  equivalent  security  for  satisfaction  of 
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the  judgment  to  the  extent  of  the  value  of  the 
616*]  goods.  It  would  seem,  therefore,  but 
just  and  equitable  that  the  interest  to  the  ex- 
tent of  the  lien  should  pass  to  the  party  thus 
giving  the  security  and  taking  a  deliverance 
according  to  law. 

Besides,  it  being  conceded  that  the  goods 
were  in  the  custody  of  the  law  under  a  valid 
levy  by  Hillyer,  who  was  entitled  to  the  ex- 
clusive possession  of  the  same,  it  is  difficult  to 
see  how  the  defendant  can  fairly  acquire  any 
new  right  to  the  possession  while  that  claim  ex- 
ists in  full  force,  to  be  satisfied  either  out  of 
the  property  by  a  return,  or  the  security  given 
therefor.  Even  if  the  plaintiff  had  taken  the 
property  as  a  trespasser,  and  Sheriff  Hillyer 
had  sued  in  the  action  of  trespass,  a  recovery 
and  payment  would  vest  the  title  in  the  defend- 
ant; nor  would  it  have  been  subject  to  the  sec- 
ond execution. 

Assuming  that  the  plaintiff  acquired  by  virt- 
ue of  the  bond  and  replevin  the  property  in 
question;  then,  though  it  still  continued  in  the 
possession  of  Jessup,  it  would  not  be  subject 
to  execution  against  him.  The  relation  of 
vendor  and  vendee,  or  mortgagor  and  mortga- 
gee, did  not  exist  to  bring  it  within  the  act 
against  fraudulent  conveyances.  The  title  to 
the  goods  was  independent  of  Jessup,  and  the 
use  and  enjoyment  by  him  not  in  violation  of 
law.  The  case  stands  on  the  footing  of  a  loan, 
or  gift  of  the  use  of  personal  property  by  a 
stranger — an  act  not  incompatible  with  his 
claim  of  title,  or  in  derogation  of  his  right. 

Judgment  affirmed. 

Distinguished-1  N.  Y.,  166, 168. 

Explained— 6  Hill,  560. 

Cited  in— 17  Hun,  33 ;  63  Ho  w.  Pr.,  440. 


617*]  *BRYAN  AND  MAITLAND 

•». 

THE  NEW  YORK  INSURANCE  COM- 
PANY. 

Marine  Insurance — Total  Loss — Memorandum 
Clause. 

The  assured  is  entitled  to  recover  for  a  total  loss 
of  articles  within  the  memorandum  clause  warrant- 
in?  the  insurer  free  from  average  unless  general, 
although  a  few  of  the  articles  be  saved ;  according- 
ly, where  onlv  37  out  of  1,970  barrels  of  corn  were 
saved  from  the  wreck  of  a  vessel,  at  a  peril  and  ex- 
pense not  justified  by  the  value  of  the  property, 
saved,  the  loss  was  held  to  be  total,  and  not  merely 
partial. 

Citation— 14  Johns.,  145. 

THIS  was  an  action  on  a  marine  policy  of  in- 
surance, tried  at  the  N.  Y.  Circuit  in  Mar., 
1841.  before  the  Hon.  Philo  Gridley,  one  of 
the  Circuit  Judges. 

The  insurance  was  upon  all  kinds  of  law- 
ful goods  and  merchandises  laden  or  to  be  laden 
on  board  vessel  or  vessels  of  the  assured.  Corn, 
to  the  amount  of  1,970  barrels,  of  the  value  of 
$1,773,  was  laden  on  board  a  schooner  at  Wind- 
sor, in  N.  C.,  to  be  carried  thence  to  N.  Y. 
The  vessel  set  sail  from  Windsor,  on  her  vov- 
age  to  N.  Y.,  Aug.  26.  1838,  and  Sep.  11,  fo'l- 


NOTE.— Marine  Insurance— Memorandum  articles 
—Total  loss.  See  Neilson  v.  Columbian  Ins.  Co.,  3 
Cai..  108,  note. 
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lowing  she  reached  Beacon  Island  Shoals,  and 
was  wrecked  in  a  gale  of  wind.  The  vessel 
was  abandoned  to  the  commissioners  of  wrecks, 
who  sold  the  chance  of  recovering  the  corn  to 
purchasers  in  lots,  at  a  trifling  sum  per  barrel. 
Some  of  the  purchasers  succeeded  in  recover- 
ing 27  barrels  of  the  corn.  Others  who  had  made 
purchases  declined  undertaking  to  recover 
the  corn,  considering  the  expense  and  risk  too 
great.  All  the  witnesses  agreed  in  stating  the 
condition  of  the  corn  to  have  been  desperate; 
that  they  regarded  the  wreck  as  a  total  loss, 
and  that  the  trifling  amount  recovered,  was  ob- 
tained at  a  great  peril,  which  would  not  have 
been  encountered  but  for  the  hope  of  obtain- 
ing the  corn  at  a  mere  nominal  price.  The  pol- 
icy contained  the  usual  memorandum  clause, 
warranting  certain  articles  of  property  free 
from  average  unless  general,  specifying 
amongst  others,  grain  of  all  kinds.  A  verdict 
was  taken  for  the  plaintiffs  for  $2,000,  subject 
to  adjustment,  and  subject  to  the  opinion  of 
the  court  on  a  case  to  be  made. 
*Mr.  B.  D.  Silliman,  f  or  plaintiff  s.[*6 18 
Mr.  R.  Emmett,  for  defendants. 

By  the  Court,  Nelson,  Uh.  J.  The  cargo  in 
question  being  within  the  memorandum  which 
exempts  the  insurers  unless  the  loss  is  total, 
that  is,  unless  specifically  and  physically  de- 
stroyed or  lost,  the  only  question  here  is,  wheth- 
er under  the  circumstances,  the  corn  is  to  be 
regarded  as  falling  within  the  rule.  See,  14 
Johns.,  145,  and  cases  cited.  I  am  of  opinion  it 
is.  It  is  true,  after  the  abandonment  and  sale 
of  the  chance  of  recovering  something  from  the 
wreck, the  purchasers, in  two  or  three  instances, 
by  extraordinary  efforts  and  risk,  saved  a  few 
barrels.  But  all  agree  that  the  risk  and  ex- 
pense exceeded  the  value  of  the  property  recov- 
ered; and  several  of  the  purchasers  even  pre- 
ferred losing  what  they  had  paid,  rather  than 
encounter  the  hazards.  The  witnesses  also  con- 
cur in  the  fact,  that  the  wreck  and  loss  were 
complete,  and  nothing  would  have  tempted  the 
purchasers  undertaking  to  recover  any  portion 
of  the  corn,  but  the  chance  of  acquiring  it  for 
a  trifling  sum — the  hope  of  extraordinary  gain. 

That  a  comparatively  small  amount  of  the 
article  should  have  been  saved  in  specie  by 
such  means,  and  under  such  motives,  I  think 
should  not  be  regarded  as  proof  that  the  loss 
was  but  partial.  It  was,  in  fact,  total,  as  much 
so  as  if  the  cargo  had  gone  to  the  bottom  of 
the  sea;  upon  every  reasonable  calculation, the 
amount  saved  was  by  mere  accident  and  chance. 

Judgment  for  plaintiff. 

Explained— 3  Rob.,  544. 

Cited  in-44  N.  Y.,  317,  318  (4  Am.  Rep.,  668) ;  IT 
Barb.,  308 ;  13  Leg.  Obs.,  77. 


*BIRDSALL®.  EDGERTON  ET  AL.  [*619 

Bastardy — Promise  by  Putative  Father  to  Super- 
visor— Action  on  by  County  Superintendents. 

An  action  will  not  lie  by  the  County  Superintend- 
ents of  the  Poor  against  the  putative  father  of  a 
bastard  child  on  a  promise  to  indemnify  the_  county, 
made  by  him  to  the  Supervisor  of  the  town  in  which 
the  child  was  born,  where  it  is  not  shown  that  the 
Supervisor  in  obtaining  the  promise  acted  in  the 
premises  at  the  request,  or  with  the  privity  of  the 
County  Superintendents. 
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Citations— 19  Wend.,  406 ;  1  U.S.,  640.    sec.  5  :  660, 

s. •<-.  60. 

ERROR  from  the  Delaware  C.  P.  Edgerton 
and  two  others.Superintendents  of  the  Poor 
of  the  County  of  Delaware,  brought  an  action 
of  assumpsit  in  a  justice's  court  against  Bird- 
sail  for  the  support  and  maintenance  of  a  bas- 
tard child,  of  which  they  alleged  he  was  the 
putative  father.  The  defendant  pleaded  the 
general  issue,  and  on  the  trial  of  the  cause  it 
was  proved  that  the  child,  being  the  son  of 
Sally  Palmer,  had  been  maintained  in  the 
county  poor-house  at  the  expense  of  the  coun- 
ty for  a  period  of  about  five  months;  that  in 
Mar.,  1838,  the  defendant  was  called  upon  by 
the  Supervisor  of  the  Town  of  Harpersfleld 
(the  town  in  which  the  mother  resided  at  the 
birth  of  the  child),  who  proposed  to  the  defend- 
ant to  execute  a  bond  to  indemnify  the  town 
and  county,  which  the  defendant  declined  to 
do,  but  said  that  he  would  give  his  word  that 
the  child  should  not  become  chargeable  to  the 
town  or  county.  The  defendant  did  not  ad- 
mit that  he  was  the  father  of  the  child,  but 
there  was  evidence  that  he  had  advanced 
money  to  the  mother  for  the  support  of  the 
child,  previous  to  his  removal  to  the  county 
poor-house.  The  child  was  taken  to  the  poor- 
house  jn  Sep.,  1839.  The  justice  rendered 
judgment  in  favor  of  the  Superintendents; 
which  judgment  on  certiorari  was  affirmed  by 
the  Delaware  C.  P.  The  defendant  sued  out 
a  writ  of  error. 

Messrs.  J.  A.  Hughston  and  S.  Gordon, 
for  plaintiff  in  error. 

Messrs.  T.  H.  Wheeler  and  N.  K.  Wheel- 
er, for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  was  held  in 
Moncriefv.  Ely,  19  Wend.,  406,  that  the  puta 
live  father  was  not  legally  liable,  at  common 
law,  for  the  support  of  his  bastard  child;  and 
62O*],*as  the  liability  was  created  wholly 
by  statute,  the  remedy  there  prescribed  must 
be  pursued.  But  it  was  admitted  that  on  the 
ground  of  the  natural  or  moral  obligation  aris- 
ing out  of  the  relation  of  the  parties,  he  may 
be  chargeable  upon  an  express  promise;  or  if 
he  had  adopted  the  child  as  his  own,  a  prom- 
ise might  be  implied  in  favor  of  the  party 
maintaining  it. 

There  is  no  pretense  in  this  case  that  the  de- 
fendant has  adopted  the  child  in  question;  on 
the  contrary,  the  evidence  is  slight  that  he  ever 
even  admitted  himself  to  be  the  father  of  it. 
The  only  ground,  therefore,  upon  which  the 
action  can  be  maintained,  is  the  express  under- 
taking proved  by  the  Supervisor,  to  whom  the 
defendant  in  substance  proved,  he  would  in- 
demnify the  county  for  all  charges  to  which  it 
might  be  subjected.  This  might  be  sufficient 
to  uphold  the  action,  if  the  promise  could  be 
made  to  inure  for  the  benefit  of  the  plaintiffs 
upon  any  sound  principle  of  law.  But  the  Su- 
pervisor was  a  stranger  to  the  Superintendents, 
acting  at  the  time  without  any  authority  on 
their  behalf,  and  for  aught  that  appears  with- 
out any  understanding  with  them  on  the  .sub- 
ject. It  is  impossible,  therefore,  that  the  prom- 
ise made  to  him  can  be  regarded  as  operating 
to  their  benefit.  Some  agency  in  the  business 
must  be  first  established  before  this  effect  can 
be  accorded  to  it. 
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It  is  true,  the  Supervisor,  even  where  the 
bastard  is  chargeable  to  the  county,  may,  per- 
haps, apply  to  the  justice  for  the  purpose  of  in- 
stituting proceedings  to  inquire  into  the  facts, 
etc.,  IK.  S.,  649,  sec.  5;  but  it  by  no  means 
follows  from  this  duty  thus  imposed  by  the 
statute,  that  he  must  have  power  to  settle  and 
compound  at  discretion  the  matter  for  the 
county,  or  proceed  on  their  behalf,  in  any  oth- 
er way  than  that  pointed  out  by  the  Act.  The 
Superintendents  are  alone  empowered  to  com- 
promise and  arrange  with  the  putative  father, 
relative  to  the  support  of  bastard  children 
within  their  jurisdiction.  1  R.  S.,  660,  sec.  69. 

Judgment  reversed. 

Cited  in— 95  N.  Y.,  190  (47  Am.  Rep.,  24) ;  44  Barb., 
249. 


"CROSWELL  v.  WEED  ET  AL.  [*621 

Action  for  Libel — Pleading. 

Where  a  libel  is  published  charging  gross  miscon- 
duct upon  the  State  Printer,  and  upon  the  editor  of 
a  certain  newspaper  designating  it  by  its  name  or 
title,  the  person  holding  the  post  of  State  Printer 
and  being  the  editor  of  the  paper  designated,  may 
maintain  an  action  in  bis  own  name  by  prefatory 
averments  in  his  declaration.that  he  at  the  time  waa 
State  Printer  and  editor  of  the  paper. 

Where  the  slanderous  charge  may  be  collected 
from  the  words  themselves,  or  from  the  general 
scope  of  the  publication,  it  is  not  necessary  to  make 
any  averment  as  to  circumstances,  to  the  sup- 
posed existence  of  which  the  words  refer. 

So  where  the  libelpus  meaning  is  apparent  on  the 
face  of  the  declaration,  innuendoes  and  averments 
are  unnecessary;  but  if  introduced  and  not  war- 
ranted by  the  subject-matter  they  may  be  rejected 
as  surplusage. 

Citations— 3  Bulst.,  326;  Cro.  Jac.,  557:  Stark. 
Sland.,  281,  282,  290 ;  8  Mod.. 24 ;  Cro.  Car.,  337 ;  Cowp., 
682 ;  9  East,  92 ;  2  Maule  &  S..  591 ;  4  B.  &  Ad.,  821. 

T  IBEL.  Demurrer  to  declaration.  The  libel 
-IJ  complained  of,  alleged  to  have  been  pub- 
lished May  14,  1839,  is  in  these  words:  "ERIE 
CANAL  INCENDIARIES.  Villainy  is  doing  its 
worst  to  destroy  the  Erie  Canal.  The  malig- 
nant Albany  Argus,  for  purposes  as  base  and 
infamous  as  ever  rankled  in  the  human  breast, 
is  exciting  and  inflaming  kindred  ^wretches 
along  the  Monawk  to  acts  of  incendiarism;  of 
this  there  is  no  shadow  of  doubt.  The  moment 
the  canal  opened,  the  State  Printer  commenced 
his  panic  and  incendiary  labors.  Simultane- 
ously his  followers  acting  upon  suggestions  in 
The  Argus,  commenced  their  work  of  villainy 
and  outrage.  Under  cover  of  night,  these  aux- 
iliaries of  Croswell  commit  their  depredations 
with  impunity.  At  one  point  they  close  a 
waste-gate,  for  the  purpose  of  overflowing  the 
banks;  at  another  they  open  the  gates  for  the 
purpose  of  draining  off  the  water  and  arrest- 
ing the  navigation."  Again;  "Other  breaks 
bear  every  appearance  of  having  been  caused 
by  incendiaries,  under  the  promptings  of 
the  Albany  Argus.  The  break  on  the  four- 
mile  level,  seven  miles  west  of  Schenec- 
tady,  was  mended  in  the  evening  and  the 
water  let  in.  During  tlie  night  the  waste 
gates  were  raised  by  Croswell's  accomplices. 
During  the  same  night,  an  old  scow  loaded 
with  gravel  was  sunk,  and  as  is  believed,  by 
the  same  gang.  To  remove  that  obstruction, 
another  level  had  to  be  drawn  off,  which 
caused  a  further  delay  of  twenty-four  hours. 
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<J22*J  The  *Mohawk  River  has  long  been  in- 
fested with  incendiaries:  for  the  last  two 
years  a  class  of  them  were  committing  dep- 
redations upon  the  Utica  and  Schenectady 
railroad.  Its  bridges  were  burned;  the  lives  of 
the  passengers  were  periled  by  obstructions  in 
various  forms.  Another  class  encouraged  and 
inflamed  by  The  Albany  Argus,  are  now  per- 
petrating outrages  on  the  canal."  Again;  "The 
editor  of  The  Albany  Argus,  to  accomplish  a 
miserable  partizan  purpose,  deliberately  re- 
solved to  destroy  the  business  of  the  Erie  Ca- 
nal. And  again;  "But  congenial  spirits  along 
the  line  of  the  canal  soon  acted  upon  his  in- 
cendiary suggestions,  and  the  navigation  be- 
tween Schenectady  and  Utica,  for  the  last  week 
-has  been  utterly  destroyed.  The  loss  to  for- 
warders, the  delay  to  merchants  and  injury  to 
business  has  been  incalculable.  For  all  this 
delay,  loss  and  injury,  the  sordid,  base,  malig- 
nant State  Printer  is  in  a  great  degree  respon- 
sible." The  plaintiff ,  in  the  introductory  part 
•of  his  declaration  stated,  that  at  the  time  of 
the  publication  of  the  libel,  he  was  and  for  a 
long  time  before  had  been  the  State  Printer  of 
this  State,  and  was  the  editor  of  a  newspaper 
called  The  Albany  Argus;  and  that  it  was  well 
known  to  his  neighbors  and  other  worthy  cit- 
izens, that  he  had  been  and  was  State  Printer, 
and  the  editor  of  a  newspaper  called  The 
Albany  Argus  ;  and  that  by  the  terms  "the 
State  Printer  and  the  editor  of  The  AJbany 
Argus,"  as  used  in  the  libel,  the  plaintiff  was 
meant  and  intended;  that  in  the  libel,  the  terms 
"The  Albany  Argusand  The  Argus,"  when 
used  nominatively  to  an  active  or  transitive 
verb,  and  when  used  as  a  personification, were 
so  used  to  personify  the  plaintiff,  and  that  it 
was  well  known  to  the  said  neighbors  and  cit- 
izens, and  so  understood  by  them,  that  by  the 
said  terms  when  so  used,  the  plaintiff  was 
meant  and  intended;  and  that  the  Erie  Canal 
was  usually  called  "the  canal,"  and  was  so 
known  by  the  said  neighbors  and  citizens.  The 
plaintiff  then  avers  that  the  libel  was  published 
of  and  concerning  him  and  of  and  concerning 
him  by  the  terms,  "the  State  Printer,  the  editor 
of  The  Albany  Argus,  The  Albany  Argus,  The 
Argus,  and  of  and  concerning  the  said  newspa- 
per called  Albany  Argus;"  and  that  in  the  libel 
is  contained  the  following  false,  scandalous, 
623*]  malicious  and  defamatory  *words  of 
and  concerning  him  by  the  terms  of  "the  State 
Printer,"  etc.,  and  of  and  concerning  the  said 
newspaper  called  Albany  Argus,  that  is  to  say: 
(setting  forth  the  several  portions  of  the  libel  as 
above  stated),  and  concluding  with  innuendoes, 
that  the  defendant  in  the  said  libel  meant  that 
the  plaintiff  had  been  guilty  of  instigating  indi- 
viduals wantonly  to  open  and  shut  waste  gates 
on  the  Erie  Canal;  to  sink  a  scow,  to  break  the 
ranks  of  the  canal,  and  to  commit  other  depre- 
dations for  the  purpose  of  arresting  the  navi- 
gation of  the  canal.  The  declaration  contained 
three  counts  substantially  alike. 

The  defendants  demurred  to  the  several 
counts  separately,  and  assigned  the  following 
•causes  of  demurrer:  1.  That  the  plaintiff  in 
the  first  count  shows  no  title  to  maintain  the 
action;  2.  That  it  is  averred  in  that  count, that 
the  publication  was  of  and  concerning  a  cer- 
tain newspaper  called  "  Albany  Argus,"  and 
'.the  plaintiff  shows  no  title  to  maintain  an  ac- 
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tion  for  a  libel  or  slander  upon  that  paper,  or 
that  he  has  sustained  any  damage  by  means  of 
the  publication  of  a  libel  upon  that  paper;  3. 
That  the  first  count  is  double  and  multifarious 
in  seeking  to  recover  damages  for  two  distinct 
causes  of  action,  to  wit:  for  the  publication  of 
a  libel  upon  the  plaintiff  personally,  and  for 
the  publication  of  a  libel  upon  a  newspaper 
of  which  the  plaintiff  is  editor;  4.  That  suffi- 
cient matter  is  not  contained  in  the  first  count 
to  warrant  the  innuendoes  stated  therein  to  wit: 
meaning  the  Mohawk  River;  the  said  Erie 
Canal  meaning  a  waste-gate  of  the  said  Erie  Ca- 
nal, meaning,  etc. ;  5.  That  the  supposed  libel 
does  not,  per  se,  impute  to  the  plaintiff  the 
offenses  and  misconduct  alleged  to  be  imputed; 
and  there  is  no  sufficient  inducement  or  prefa 
tory  matter  stated,  to  show  that  the  defendants 
by  the  alleged  publication,  Imputed  to  the 
plaintiff,  the  offenses  and  misconduct  alleged. 
Similar  special  causes  of  demurrer  were  al- 
leged as  to  the  second  and  third  counts.  The 
plaintiff  joined  in  demurrer. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  C.  McVean,  for  plaintiff. 

*By  the  Court,  Nelson,  Oh.  J.  The  [*624 
first  cause  specified  under  the  demurrer  to  the 
first  count  is,  that  it  does  not  appear  in  and  by 
the  said  count  that  the  plaintiff  has  any  right 
or  title  to  maintain  an  action  for  the  supposed 
libel  therein  set  forth.  The  second,  that  the 
libel  appears  upon  its  face,  and  by  the  aver- 
ments and  innuendoes,  to  have  been  published 
of  and  concerning  a  newspaper  called  "  The 
Albany  Argus,"  and  that  the  plaintiff  has 
shown  no  right  to  maintain  an  action  for  a 
libel  on  that  paper;  and  the  third,  that  the 
count  is  double,  and  seeks  to  recover  damages 
for  two  distinct  and  separate  causes  of  action, 
viz. :  first,  for  the  alleged  publication  of  the 
libel  upon  the  plaintiff  personally;  and  second, 
for  the  alleged  publication  of  a  libel  upon  a 
newspaper  of  which  he  is  the  editor.  These 
general  objections  to  the  count  are  brought  to- 
gether, because  one  satisfactory  answer  may 
be  given  to  all  of  them  upon  the  pleadings  as 
set  forth. 

The  pleader  in  the  introductory  part  of  the 
declaration  has  averred,  that  the  plaintiff,  be- 
fore and  at  the  time  of  the  publication  of  the 
libel,  was  State  Printer  to  the  State,  and  editor 
of  a  newspaper  called  "  The  Albany  Argus," 
facts  well  known  to  his  neighbors  and  other 
citizens  of  the  State;  and  then  adds  that  the 
libel  was  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  by  the 
terms,  "  The  State  Printer,  editor  of  '  The  Al- 
bany Argus,'  "  etc.  Now,  reading  the  alleged 
libel  in  connection  with  the  introductory  mat- 
ter and  colloquium,  it  is  impossible  to  doubt 
but  that  the  plaintiff  is  directly  pointed  out 
and  referred  to  by  the  use  of  the  several  terms 
and  phrases  found  in  the  publication;  such  as 
"The  State  Printer;  the  editor  of  'The  Al- 
bany Argus; '  the  malignant  Albany  Argus." 
etc.,  with  which  it  is  freely  interspersed.  The 
demurrer  admits  the  truth  of  the  averments,  to 
wit:  that  the  plaintiff  was  State  Printer,  and 
editor  at  the  time,  and  which  was  well  known 
to  the  public,  and  that  the  libel  was  published 
of  and  concerning  him  personally,  by  means 
of  these  several  phrases,  thereby,  in  effect,  de- 
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scribing  him  as  distinctly  and  publicly  as  if 
referred  to  by  name.  The  books  are  full  of 
cases  illustrating  the  principle  upon  which  the 
pleader  has  gone  in  framing  the  count:  such  as, 
"  The  parson  of  Dale  is  a  thief,"  where  it  was 
625*J  holden  that  he  who  was  parson  at*the 
time  the  words  were  spoken,  might  maintain 
the  action.  8  Bulst.,  826;  see,  also,  Fleetwood 
v.  Curie,  Cro.  Jac.,  657;  Stark.  Slander,  290. 
There  is  no  foundation,  therefore,  for  the  sev 
eral  objections  taken,  namely:  that  the  plaint 
iff  has  not  made  out  a  right  to  bring  the  ac- 
tion: or  that  the  libel  was  published  of  and 
concerning  a  newspaper,  and  not  of  the  plaint- 
iff; and  that  he  seeks  to  recover  damages  for 
two  separate  and  distinct  causes  of  action,  first 
for  an  alleged  libelous  publication  upon  a 
newspaper,  and  second,  upon  himself  person 
ally;  for  the  whole  scope  and  effect  of  the 
averments  on  this  point  of  the  declaration,  is 
to  show  that  the  publication  was  directed 
against  the  plaintiff  alone,  and  intended  to  fix 
upon  him  personally  the  criminal  conduct  im- 
puted therein. 

The  fourth  cause  of  demurrer,  as  specified, 
is,  that  the  count  does  not  aver  that  the  sup- 
posed libel  was  published  of  and  concerning 
the  Erie  Canal,  or  the  banks,  gates,  water,  or 
navigation  thereof,  or  of  and  concerning  the 
Mohawk  River;  and  that  there  is  not  sufficient 
introductory  matter  set  forth  in  the  count  to 
warrant  the  innuendoes;  such  as.  meaning  the 
said  Erie  Canal,  the  Mohawk  River,  waste- 

fate  of  the  Erie  Canal,  and  the  like;  and  the 
fth  cause  of  demurrer  is,  that  the  alleged  li- 
bel does  not,  per  se,  impute  to  the  plaintiff  the 
offenses  and  misconduct  complained  of  in  the 
count;  and  that  there  is  no  sufficient  induce- 
ment or  statement  of  introductory  matter  or 
colloquium,  with  connecting  averments  and  in- 
nuendoes to  help  out  the  defect,  and  show  upon 
the  record  that  the  offenses  and  misconduct 
were,  in  fact,  imputed  or  intended  to  be  charged 
against  the  plaintiff.  We  have  already  seen 
that  the  count  is  sufficiently  certain  in  pointing 
out  the  plaintiff  as  the  person  referred  to  in 
the  supposed  libel,  and  against  whom  the 
charges  therein  contained  are  directed;  and 
the  general  question,  as  I  understand  it,  in- 
tended to  be  raised  by  the  4th  and  5th  causes 
of  demurrer,  is,  whether  the  averments  and 
innuendoes  fixing  a  particular  meaning  to  the 
publication,  and  which,  as  insisted,  conveys  a 
libelous  imputation  upon  the  plaintiff,  is  war- 
ranted by  the  terms  of  the  article;  and  if  not, 
whether  the  article,  of  itself,  and  without  such 
averments  and  innuendoes,  imports  such  libel- 
626*]  ous  *matter.  It  is  familiar  doctrine  in 
this  action,  that  where  the  slanderous  charge 
or  imputation  may  be  collected  from  the 
words  themselves,  or  the  scope  of  the  publica- 
tion, it  is  unnecessary  to  make  any  averment 
as  to  circumstances  to  the  supposed  existence 
of  which  the  words  refer;  for  the  slander, 
which  is  the  ground  of  the  proceeding,  appear- 
ing on  the  face  of  the  publication,  it  is  matter 
of  indifference  in  respect  to  the  cause  of  action 
whether  the  circumstances  referred  to  really 
existed,  or  were  invented  bv  the  defendants. 
Many  cases  will  be  found  in  the  books  illus- 
trating this  proposition.  See  Stark.  Slander. 
281,  282.  Thus,  when  it  is  said  of  one,  "That 
is  the  man  who  killed  my  husband,"  no  aver- 
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ment  of  the  husband's  death  is  necessary,  for 
the  defendant's  words  have  ascertained  the 
death.  8  Mod.,  24;  Cro.  Car.,  887.  So,  also, 
where  the  libelous  meaning  is  apparent  on  the 
face  of  the  publication,  innuendoes  and  aver- 
ments are  wholly  unnecessary;  and  if  intro- 
duced, may  be  rejected  as  surplusage.  Itexv. 
Horne,  Cowp.,  682;  9  East.  92;  2  Moore  &  8... 
591;  4  B.  &  Ad.,  821,  and  in  order  to  ascertain 
such  meaning,  courts  are  bound  to  understand 
the  words  in  the  same  sense  as  the  rest  of  the 
world  would  understand  them,  namely,  ac- 
cording to  their  plain  and  ordinary  import. 
Now,  reading  the  heading,  "  Erie  Canal  In- 
cendiaries," together  with  the  rest  of  the  libel, 
no  one  can  doubt  about  the  true  import  of  the 
charges  embodied  therein;  nor  but  that  the 
meaning  imputed  by  the  pleader  is  fully  borne 
out  by  the  natural  and  ordinary  understanding 
of  the  language,  Indeed,  so  clear  and  unam- 
biguous are  the  charges  against  the  plaintiff,  of 
wickedly  encouraging  and  inflaming  a  band  of 
desperate  incendiaries  along  the  Erie  Canal 
to  commit  the  various  acts  of  depredation  and 
violence  there  specified,  such  as,  at  one  point 
closing  the  waste-gates,  for  the  purpose  of 
overflowing  the  banks;  at  another,  opening 
them  and  drawing  off  the  water,  for  the  pur- 
pose of  arresting  the  navigation;  sinking  a 
scow  in  the  canal  fora  like  purpose,  etc.,  that 
the  true  import  and  meaning  intended  and 
conveyed,  could  not  be  misunderstood,  even 
without  the  aid  of  averment  or  innuendo  ;  for 
every  reader  would  understand  the  publication 
in  the  sense  imputed  from  the  natural  import 
of  the  words  in  the  connection  *used.  [*627 
No  introductory  or  extraneous  facts  (to  be 
brought  upon  the  record,  I  admit,  if  essential 
to  the  libelous  meaning)  were  necessary  here, 
as  that  appears  fully  and  explicitly  upon  the 
face  of  the  publication  itself.  Reading  the 
body  of  the  article,  together  with  the  heading, 
we  cannot  but  see,  that  "canal"  in  the  con- 
nection, means  the  Erie  Canal;  "gates."  the 
gates  of  the  canal;  "  banks,"  the  banks  there- 
of, etc. 

The  principle  of  the  case  of  Harvey  v. 
French,  2  Moore  &  S.,  591,  may  serve  to  illus- 
trate this  part  of  the  case.  The  declaration 
there  contained  only  the  usual  prefatory  state- 
ment, with  a  colloquium, that  the  libel  was  pub- 
lished of  and  concerning  the  plaintiff;  that  is 
to  say  :  "Threatening  letters.  The  Middle- 
sex grand  jury  have  returned  a  true  bill  against 
a  gentleman  of  some  property  named  French." 
Meaning  the  plaintiff.  It  then  averred,  that 
the  plaintiff  would  verify,  that  the  defendant 
meant  to  insinuate,  and  have  it  understood, 
that  the  plaintiff  had  been  guilty  of  sending  a 
threatening  letter  to  one  T.,  with  a  view  to  ex- 
tort money.  The  plaintiff  had  a  verdict  and 
judgment,  and  the  case  was  carried  to  the  Ex- 
chequer Chamber.  The  court  admitted  the  in- 
nuendo, at  the  end  of  the  count  was  not  war- 
ranted by  the  introductory  matter,  but  held, 
that  the  publication  was  libelous.  per  se,  and 
that,  therefore,  the  innuendo  might  be  rejected 
as  surplusage.  Ld.  Ch.  J.  Tenterden  said  that 
it  was  clear,  from  the  more  modern  decisions, 
that  courts  were  to  understand  the  words  of 
the  libel  in  the  same  sense  in  which  the  rest  of 
the  world  would  read  them,  according  to  their 
plain  and  ordinary  import  ;  and  that  reading- 
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together  the  heading,  "  Threatening  Letters," 
with  the  rest  of  the  libel,  he  could  not  possi- 
bly put  any  other  construction  upon  it  than 
that  the  indictment  had  been  preferred  against 
the  plaintiff  for  sending  the  threatening  let- 
ters. In  the  case  before  us  we  are  not  under 
the  necessity  of  rejecting  the  innuendoes,  as 
they  but  express  the  meaning  which  the  words 
of  the  article,  in  our  judgment,  per  st,  import, 
when  read  in  connection  with  the  heading. 
Judgment  for  the  plaintiff. 

Cited  in-2  Hill,  509;  1  Denlo.  362;  48  N.  Y.,  477, 
478 ;  3  Barb..  618 ;  5  Daly,  503. 


628*]  *COSTAR  ET  AL.  «.  BRUSH  ET  AL. 

Lease  to  Establish  Ferries — Exclusive  Privileges 
— Agreement  to  use  Influence — Purchase  of 
Doubtful  Right — Consideration. 

A  corporation  vested  with  the  power  of  establish- 
ing ferries  may,  in  its  discretion,  in  establishing  a 
ferry  grant  exclusive  privileges ;  and  the  exercise 
of  such  power  is  binding  upon  the  corporation  and 
the  public. 

A  covenant  by  the  occupants  of  such  exclusive 
grant,  in  parting  with  a  portion  of  their  privileges, 
to  use  their  influence  with  the  corporation  to  pre- 
vent the  establishment  of  a  third  ferry,  is  not  ille- 
gal, so  as  to  avoid  a  covenant  for  the  payment  of 
the  purchase  money,  although  the  occupants  be 
numerous  and  influential. 

Where  a  doubtful  right  is  purchased,  in  an  action 
for  the  price  the  purchaser  is  estopped  from  alleg- 
ing a  want  of  consideration. 

Citations— 6  Wend..  85 ;  11  Pet.,  540 ;  City  Charter, 
sec.  15,  and  Kent's  Notes,  56, 57,  and  139-142. 

THIS  was  an  action  of  covenant,  tried  at  the 
King's  Circuit  in  Dec. ,  1838,  before  the 
Hon.    Ogden    Edwards,   one  of  the    Circuit 
Judges. 

The  plaintiffs  being  the  holders  of  a  lease 
granted  by  the  Corporation  of  the  City  of  N. 
Y.,  Jan.  24,  1814,  to  Robert  Fulton  and  Will- 
iam Cutting,  for  the  establishment  of  a  ferry 
between  Beekman  slip,  in  the  City  of  N.  Y., 
and  the  old  ferry  at  Brooklyn  (now  called  the 
Fulton  Ferry),  for  the  term  of  25  years  from 
May  1.  ensuing  the  date  of  the  lease;  in  which 
lease,  the  Corporation  covenanted  that  they 
would  not,  during  the  existence  of  the  lease, 
grant,  establish,  or  permit  any  other  ferry  be- 
tween the  City  of  N.  Y.  and  Brooklyn  to  the 
southward  of  the  then  ferry  at  Catharine  slip; 
and  the  defendants  being  desirous  that  a  ferry 
should  be  established  between  Brooklyn  and 
N.  Y. ,  south  of  the  Fulton  ferry,  proposed  to 
the  plaintiffs  that  if  they  would  sign  a  consent 
in  writing  to  the  establishment  by  the  Corpo- 
ration of  the  City  of  N.  Y. ,  or  by  the  Legisla- 
ture of  the  State  of  another  ferry  from  N.  Y. 
to  Brooklyn, to  be  located  on  the  Brooklyn  side 
not  nearer  to  the  Fulton  ferry  than  south  of 
the  foot  of  Jeroloman  St.,  and  on  the  N.  Y. 
side  not  nearer  to  the  Fulton  ferry  than  old 
slip,  they  would  pay  to  the  plaintiffs  the  an- 
nual sum  of  $4,000,  in  equal  quarterly  pay- 
ments, during  the  residue  of  the  lease  of  the 
Fulton  ferry,  commencing  from  the  time  the 
contemplated  ferry  should  go  into  operation, 

NOTE.—  Constitutional  law  —  Municipal  corpora- 
tions cannot  surrender  legislative  powers.  See  Brick 
Pres.  Church  v.  Mayor,  5  Cow.,  538,  note. 
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and  the  boats  should  commence  running.  The 
plaintiffs  'accepted  the  proposition  [*629 
of  the  defendants,  and  articles  of  agreement 
were  accordingly  entered  into  under  seal  Mar. 
12,  1834,  whereby  the  plaintiffs  gave  the  de- 
sired consent,  and  by  the  said  articles  declared 
that  they  would  use  their  influence  to  prevent 
the  establishment  of  any  ferry  from  N.  Y.  to 
Brooklyn,  south  of  Catharine  slip,  other  than 
and  except  the  ferry  by  the  articles  consented 
to  ;  and  the  defendants  covenanted  to  pay  to 
the  plaintiffs  $4,000  annually,  according  to  the 
terms  offered  by  them.  The  first  quarterly 
payment  became  due  Aug.  14,  1836,  and  was 
paid,  and  the  next  three  payments  remaining 
unpaid,  this  action  was  brought  for  the  recov- 
ery of  the  same.  On  the  above  facts  being 
proved,  the  plaintiffs  rested. 

The  defendants  offered  to  prove  that  they 
applied  to  the  Corporation  of  the  City  of  N.  Y. 
for  leave  to  establish  a  ferry  between  N.  Y. 
and  Brooklyn  south  of  the  Fulton  ferry,  and 
that  it  was  refused  until  the  consent  of  the 
plaintiffs  was  obtained.  They  also  offered  in 
evidence  the  charter  of  the  City  of  N.  Y., 
granted  Jan.  15,  1730,  with  the  purpose  of 
showing  that  the  Corporation  of  N.  Y.  held 
the  franchise  of  establishing  ferries  between 
N.  Y.  and  Long  Island  as  a  public  municipal 
franchise,  to  be  by  them  used  and  exercised 
for  the  public  good  ;  that  the  restrictive  cove- 
nant in  the  lease  to  Fulton  and  Cutting  was  il- 
legal, and  that  the  requirement  of  the  Corpora- 
tion that  the  defendants  should  procure  the 
consent  of  the  plaintiffs  before  they  would 
consent  to  the  establishment  of  the  ferry  of  the 
defendants,  was  also  illegal,  and  so  the  cove- 
nants of  the  defendants  were  void.  The  de- 
fendants also  offered  to  prove  that  at  the  date 
of  their  covenant  the  public  good,  and  the  con- 
venience of  passengers  required  the  establish- 
ment of  a  ferry  south  of  the  Fulton  ferry;  that 
Brooklyn,  at  the  date  of  the  lease  to  Fulton 
and  Cutting,  did  not  extend  so  far  south  as  the 
landing-place  on  Long  Island  of  the  ferry  of 
the  defendants;  and  that  at  the  date  of  the  cov- 
enant the  plaintiffs  were  citizens  of  this  State,, 
resided  in  the  Counties  of  N.  Y.  and  Kings; 
were  voters,  and  men  of  reputed  property  and 
influence  ;  all  which  testimony  being  objected 
*to  by  the  plaintiffs  was  rejected  by  [*63O 
the  judge,  and  the  defendants  excepted. 

The  counsel  for  the  defendants  offered  to 
show  that  the  ferry  actually  established  by 
them,  was  from  a  point  south  of  Brooklyn  as 
known  in  1814,  and  contemplated  in  the  lease 
of  the  Corporation  of  N.  Y.  to  Fulton  and 
Cutting  ;  and  accordingly  called  a  witness, 
who  testified  that  a  street  called  Atlantic  St., 
in  Brooklyn,  was  first  opened  in  1834;  that  the 
defendant's  ferry  was  established,  and  always 
has  been  continued  from  that  point,  and  never 
to  the  northeast  of  it  ;  that  Atlantic  St.  is 
within  the  limits  of  the  Town  of  Brooklyn, and 
of  the  present  City  of  Brooklyn,  but  that  the 
limits  of  the  Village  of  Brooklyn  in  Mar.,  1834. 
and  prior  to  the  incorporation  of  that  city,  did 
not  extend  as  far  south  as  Atlantic  St  The 
plaintiffs  proved  that  Jeroloman  St.,  in  the 
City  of  Brooklyn,  runs  down  to  the  East  River 
and  nearly  at  right  angles  thereto;  that  its  ter- 
mination on  the  East  "River  is  distant  about 
3,420  feet  southerly  from  the  Fulton  ferry,  and 
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about  800  feet  northerly  from  the  landing  place 
of  the  defendants'  ferry,  at  the  foot  of  Atlan- 
tic St.;  that  there  is  no  street  running  down 
to  the  river  between  Jeroloman  and  Atlantic 
Sts. ;  that  the  Village  of  Brooklyn,  previously 
to  the  incorporation  of  the  City  of  Brooklyn, 
was  bounded  on  the  southerly  side  by  a  road 
called  District  St. ;  a  part  of  which  is  now  in- 
cluded within  the  lines  of  Atlantic  St.  A  por 
tion  of  Atlantic  St.  is  on  the  northerly  side  of 
District  St.,  but  at  its  termination  on  the  East 
River  the  greater  part  of  it  is  on  the  southerly 
side  of  District  St.  District  St.  has  been  dis- 
continued, and  Atlantic  St.  has  taken  its  place. 

The  counsel  for  the  defendant  insisted  that  at 
the  time  of  the  execution  of  the  lease  to  Fulton 
and  Cutting,  Brooklyn  as  then  contemplated  by 
the  parties  did  not  extend  south  of  Atlantic  St. ; 
and  so  the  ferry  contemplated  in  the  defend- 
ants' covenant  had  not  been  established,  and 
the  event  upon  which  the  annual  payments  de- 
pended had  not  happened  ;  that  the  covenant 
was  without  consideration,  and  also  that  the 
consideration  was  illegal.  Upon  all  which 
points  the  judge  ruled  against  the  defendants, 
<J31*1  and  the  jury  *under  his  charge  found 
a  verdict  for  the  plaintiffs  for  $3,397.87.  The 
defendants'  counsel  having  excepted  to  the  sev- 
eral decisions  and  to  the  charge  of  the  judge 
judge  moved  for  a  new  trial. 

Mr.  D.  Lord,  Jr.,  for  defendants. 

Mr.  W.  Rockwell,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  This,  I  ap 
prehend,  is  a  plain  case  for  the  plaintiffs.  The 
principal  objection  to  the  recovery  is  founded 
upon  the  idea  that  the  restrictive  or  exclusive 
clause  in  the  lease  of  the  Fulton  ferry  by  the 
Corporation  of  the  City  of  N.  Y.  in  May,  1814, 
exceeded  their  power;  that,  notwithstanding 
such  restriction,  they  might  still  have  granted 
the  franchise  of  the  south  ferry  to  the  defend- 
ants without  the  consent  of  the  Fulton  lessees; 
and  that,  therefore,  the  covenant  to  pay  the 
$ 4,000  annually  for  such  consent  was  without 
consideration  and  void.  It  is  also  insisted, 
that  the  grant  of  the  right  of  establishing  fer- 
ries made  to  the  Corporation  of  the  city  was  a 
franchise,  to  be  exercised  for  the  public  good; 
and  that  any  restriction  consented  to  or  im- 
posed upon  itself  in  the  exercise  of  the  power 
was  illegal;  and  that  the  refusal  to  establish 
the  south  ferry,  which  was  required  for  public 
convenience,  as  was  offered  to  be  proved,  was 
wrongful  and  oppressive,  and  used  as  a  pre- 
tense to  exact  the  covenant  in  question;  and 
being  obtained  under  such  circumstances,  it 
was  illegal  and  void.  The  short  answer  to  all 
which  is,  that  the  Corporation  of  the  city  pos- 
sessed the  same  power  in  respect  to  the  estab- 
lishment of  ferries  across  the  East  River  that 
before  belonged  to  the  Crown  or  the  Legisla- 
ture; and  the  exclusive  privileges,  therefore, 
extended  to  the  lessees  of  the  Fulton  ferry 
were  fully  within  its  municipal  authority,  and 
binding  both  upon  the  city  and  the  public. 
See,  City  Charter,  sec.  15,  and  Kent's  Note*, 
pp.  56,  57,  and  139-142.  inclusive;  6  Wend.. 
85;  11  Pet.,  540. 

It  is  further  urged  that  the  stipulation  in  the 
articles  of  agreement  between  the  plaintiffs 
and  the  defendants,  by  which  the  former  agreed 
to  use  their  influence  to  prevent  the  establish- 


ment  of  any  other  ferry  south  of  Catharine's 
slip  'constituted  an  illegal  considera-  [*(5M2 
tion,  and  that  the  covenant  founded  upon  it  is 
void.  The  lease  of  the  Fulton  ferry  had  about 
five  years  to  run  from  the  date  of  the  articles 
in  question;  and  the  consent  of  the  plaintiffs, 
and  the  covenant  to  pay  an  annual  sum  of 
money  therefor,  extended  only  through  this 
period;  and  the  stipulation  above  referred  to, 
I  think,  is  to  be  regarded  as  thus  limited.  If 
so,  it  is  impossible  for  the  court  to  say  that  the 
exercise  of  all  the  influence  fairly  imputable 
to  the  plaintiffs  upon  the  action  of  the  Corpora- 
tion for  this  short  period,  to  prevent  the  estab- 
lishment of  another  ferry,  can  be  regarded  as 
even  improper,  much  less  illegal.  We  are  not 
to  assume  that  the  public  necessities,  as  a  mat- 
ter of  course,  would  require  a  third  ferry  from 
N.  Y.  to  Brooklyn  within  the  five  years.  Be- 
sides, the  covenant  in  question,  to  pay  an  an- 
nual sum  of  $4,000,  is  made  in  express  terms 
upon  the  sole  consideration  of  consent,  on  the 
part  of  the  plaintiffs,  to  the  establishment  of 
the  defendants'  ferry. 

Another  ground  relied  upon  by  the  defend- 
ants' counsel  for  a  new  trial  is,  that  the  ferry, 
as  actually  established  by  the  defendants,  is 
not  within  the  limits  of  the  exclusive  privi- 
leges of  the  Fulton  lessees  according  to  the  true 
construction  of  their  lease;  and  that,  therefore, 
no  ferry  has  been  established  and  commenced 
its  operations,  within  the  meaning  of  the  de- 
fendants' covenant,  as  that  should  be  construed 
to  mean  a  ferry  to  be  put  in  operation  within 
those  limits.  The  restrictive  clause  in  the 
plaintiffs'  lease  is  that  the  Corporation  would 
not  "grant,  establish  or  permit  any  other  ferry 
between  the  said  City  of  New  York  and  Brook- 
lyn to  the  southward  of  Catharine  slip."  The 
Village  of  Brooklyn,  at  that  time,  had  not  been 
incorporated,  and  the  counsel  for  the  defend- 
ants insist  that  Brooklyn  here  referred  to  the 
thickly  settled  part  of  the  town  opposite  the 
City  of  N.  Y. ;  while  the  plaintiffs  contend  it 
referred  to  the  town  itself.  The  covenant  of 
the  defendants  is  to  pay  the  annual  sum  of 
$4,000,  "if  the  plaintiffs  consent  and  agree  that 
the  Corporation  of  the  City  of  New  York,  or 
the  Legislature,  shall  establish  a  ferry  from 
New  York  to  Brooklyn;  the  landing-place  on 
the  Brooklyn  side  not  to  be  nearer  Fulton  ferry 
than  south  of  the  foot  of  Jeroloman  Street;" 
and  they  agree  to  pay  this  sum  when  the  ferry 
*shall  go  into  operation  and  commence  F*O33 
running.  The  ferry  was  established  May  16, 
1836,  at  the  foot  of  Atlantic  St.,  on  the  Brook- 
lyn side,  partly  within  the  limits  of  the  village, 
which  was  incorporated  in  1816.  Now,  con- 
ceding there  might  be  some  doubt  whether 
Brooklyn,  as  referred  to  in  the  lease  of  the 
Fulton  ferry,  meant  the  town  or  the  thickly 
settled  part  of  it  opposite  the  City  of  N.  Y., 
and,  also,  that  the  covenant  of  the  defendants 
ought  to  be  regarded  as  referring  to  the  limits 
specified  in  the  lease  of  the  Fulton  ferry,  it  is 
a  sufficient  answer  to  the  objection,  that  the 
defendants  elected  to  purchase  the  disputed 
right,  rather  than  encounter  the  litigation  that 
might  grow  out  of  the  question.  It  is  too  late 
now  to  agitate  it,  as  they  have,  by  the  purchase, 
conceded  the  right,  and  thereby  deprived  the 
plaintiffs  of  ever  afterwards  asserting  any 
claim  for  the  violation  of  it. 
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We  are  satisfied  that  all  the  objections  taken 
on  the  trial  are  unfounded,  and  that  the  ruling 
at  the  circuit  was  correct. 

New  trial  denied. 

Cited  in-34  N.  Y.,  109;  4  Hun,  679:  64  How.  Pr., 
32 ;  23  How.  U.  8.,  437. 


CHESEBRO  o.  SCHOOLCRAFT. 

Construction  of  Will — Life  Estate. 

Where  a  testator,  by  his  last  will  and  testament, 
gave  a  life  estate  in  all  his  lands  and  tenements  to 
his  widow,  and  then  proceeded  and  parceled  out  his 
estate  by  subsequent  clauses  to  three  daughters, 
making-  the  devises  to  two  of  them  subject  to  the 
life  estate  of  the  widow,  but  in  the  devise  to  the 
third  daughter,  omitting  any  mention  of  his  widow ; 
it  was  held,  that  the  first  and  last  clauses  of  the  will 
were  not  necessarily  repugnant ;  and  that,  conse- 
quently, the  widow  was  entitled  to  a  life  estate,  as 
well  in  the  property  devised  to  the  third  daughter, 
as  in  that  devised  to  the  others. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Schoharie  Circuit  in  Oct.,  1839,  before 
the  Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
about  35  acres  of  land.  The  plaintiff  is  the 
widow,  and  the  defendant  the  husband  of 
Phebe,  one  of  the  daughters  of  Christopher 
634*]  *Chesebro;  upon  the  true  construction 
of  whose  last  will  and  testament  the  rights  of 
the  parties  depend.  By  the  first  clause  of  the 
will,  the  testator  gives  and  bequeaths  unto  his 
wife,  Mary  Chesebro,  the  rents  and  profits  of 
all  his  lands,  tenements  and  real  estate,  where- 
soever being,  in  the  State  of  N.  Y. ;  also  alibis 
personal  property.  He  then  gives  to  her  all  his 
right  in  his  father's  estate,  and  also  a  lot,  par- 
ticularly described,  and  concludes  this  clause 
of  the  will  in  these  words:  "This  right  I  give 
and  bequeath  unto  my  widow,  Mary,  so  long 
as  she  lives,  after  my  funeral  charges  in  paid, 
and  the  rest  of  my  debts."  Secondly,  he  gives 
specific  lands  to  his  daughter,  Betsey,  author- 
i/ing  two  of  her  sons  to  sell  the  same,  and  to 
dispose  of  the  proceeds  in  a  manner  particular- 
ly directed,  concluding  in  these  words:  "This 
they  shall  have  full  power  to  do  after  the  death 
of  my  widow,  Mary  Chesebro."  Thirdly,  he 
gives  certain  lands  to  his  daughter,  Phebe,  "aft- 
er the  death  of  my  widow,  Mary."  And  fourth- 
ly, he  gives  certain  lands  to  his  daughter, 
Phebe,  without  any  reference  whatever  to  his 
widow.  The  lands  devised  to  Phebe  are  the 
premises  claimed  to  be  recovered.  The  judge 
instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  and  the  jury  found  a  verdict 
accordingly.  The  defendant,  on  a  case  made, 
moves  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
insisted  that  when  two  clauses  in  a  will  are  re- 
pugnant, the  first  must  be  rejected,  and  the  last 
must  stand  as  the  will  of  the '  testator.  The 
devise  to  the  wife  of  the  defendant  is  without 
reservation  and,  consequently,  the  plaintiff 
was  not  entitled  to  recover.  The  limitation 
imposed  upon  the  other  devises  in  the  will 
shows  that  the  testator  intended  that  Phebe 
should  take  a  fee  unincumbered  with  a  life 
estate. 

Mr.  A.  Taber,  for  the  plaintiff,  insisted 
that  the  prevailing  rules  of  construction  ap- 
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plicable  to  the  will  in  question  are,  that  effect, 
if  practicable,  is  to  be  given  to  every  part  of 
the  instrument;  and  that  the  intention  of  the 
testator,  to  be  collected  from  the  whole  will,  is 
to  prevail.  Upon  these  principles,  he  said,  the 
judge  correctly  instructed  the  jury  that  the 
*plaintiff  was  entitled  to  recover.  He  [*635 
cited  Powell,  Devises,  360,  n.;  4 Mass.,  208;  2 
Plowd.,  539,  541;  20  Wend.,  53. 

By  the  Court,  Nelson,  Ch.  J.  There  is  no 
necessary  repugnance  or  contradiction  between 
the  two  clauses  of  the  will;  on  the  contrary, 
full  effect  and  operation  may  be  given  to  both. 
The  first  vests  the  widow  with  a  life  estate; 
the  last,  the  remainder  in  the  daughter. 

It  is  true,  in  the  preceding  clauses  contain- 
ing dispositions  to  other  children,  the  testator, 
in  terms,  limited  them  to  take  effect  after  the 
death  of  the  widow  and,  therefore,  made  them 
more  specific  and  plain  ;  but  the  one  in  ques- 
tion, when  taken  in  connection  with  the  first 
clause,  is  equally  so,  unless  we  repudiate  al- 
together an  express  and  positive  devise  to  the 
plaintiff.  The  only  possible  doubt  in  the  case 
arises  from  the  omission  to  add  the  limitation 
in  the  devise  to  Phebe  that  is  found  in  the  oth- 
ers. Had  it  been  omitted  in  them,  it  would  have 
been  clear  that  neither  daughter  could  take  pos- 
session till  the  termination  of  the  life  estate. 
Did  the  testator  intend  by  the  omission  to  dis- 
criminate between  his  children  Y  If  he  did,  I 
think  he  should  have  been  more  specific,  and 
qualified  the  general  devise  to  his  widow. 
While  that  stands  absolute  in  terms,  and  not 
necessarily  repugnant  to  any  other  part  of  the 
will,  full  effect  must  be  given  to  it ;  and  then 
the  interest  of  the  wife  of  the  defendant  is  but 
a  remainder  to  take  effect  in  possession  on  the 
death  of  her  mother. 

New  trial  denied. 

Cited  in— 15  Hun,  316  ;  5  Barb.,  330. 


*DUFAU  v.  WRIGHT.        [*636 

Oyer — Time  for — Lease  for  One  Year  with  Priv- 
ilege'of  Four  More — Continuing  Guaranty. 

Oyer  must  precede  the  matter  of  defense,  wheth- 
er that  be  by  plea  or  demurrer:  and  regularly  it 
should  precede  the  entry  of  imparlance.  A  party 
cannot,  after  interposing  a  general  demurrer  to  the 
whole  declaration,  crave  oyer,  set  forth  the  deed, 
and  then  assign  special  causes  of  demurrer  to  one 
of  the  counts. 

It  seems,  that  when  premises  are  demised  for  one 
year,  with  the  privilege  to  the  tenant  to  continue  in 
possession  four  years  longer  at  the  same  rent,  and 
the  tenant  avails  himself  of  the  privilege,  that  the 
guaranty  of  a  third  person  for  the  payment  of  the 
rent  would  be  held  to  be  a  continuina:  guaranty  dur- 
ing the  possession  of  the  premises  by  the  tenant. 

Citations-1  Chit.,  415,  416;  4  Dall,  436  ;  lSaund.,3, 
289. 

ERROR  from  the  N.  Y.  C.  P.  Wright  sued 
Dufau  in  an  action  of  covenant,  and  stated 
in  the  first  count  of  his  declaration,  that  by  a 
certain  indenture  of  lease  made  between  him- 
self of  the  first  part,  and  J.  H.  Marais  and  P. 
A.  Aubin  of  the  other  part,  bearing  date  Mar. 
19,  1835,  he  demised  certain  premises  to  Mar- 
ais and  Aubin,  for  the  term  of  one  year  from 
May  1,  1835,  at  the  yearly  rent  of  $225,  to  be 
paid  quarterly  ;  with  the  privilege  of  keeping 
the  premises  at  the  same  rent,  and  on  the  same 
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terms  and  conditions  in  the  said  indenture,  in 
writing,  mentioned,  for  four  years  from  May 
1,  1886,  with  the  same  surety  as  mentioned  in 
the  said  indenture  in  writing.  He  also  stated 
that  by  the  said  indenture  the  lessees  cove- 
nanted to  pay  the  rent  as  ai>ove  mentioned;  and 
that  on  the  day  of  the  date  of  the  indenture, 
Wright  (the  defendant  in  the  cause),  by  a  deed- 
poll  in  writing,  under  his  hand  and  seal,  in 
consideration  of  the  letting  of  the  premises, 
and  of  the  sum  of  $1,  became  surety  for  the 
punctual  payment  of  the  rent  and  performance 
of  the  covenants  in  the  indenture  of  lease, 
mentioned  to  be  paid  and  performed  by  the 
lessees;  and  if  default  should  be  made  therein, 
he  promised  and  agreed  to  pay  to  the  plaintiff 
such  sum  or  sums  of  money  as  would  be  suf- 
ficient to  make  up  such  deficiency,  and  fully 
satisfy  the  conditions  of  the  lease,  without  re- 
quiring any  notice  of  non-payment  or  proof  of 
demand  being  made.  The  plaintiff  then  avers 
that  May  1,  1835,  the  lessees  entered  and  be- 
637*J  came  possessed  of  the  *demised  prem- 
ises, and  by  virtue  of  the  lease  and  of  the 
privilege  therein  contained,  of  keeping  the 
premises  for  four  years,  etc.,  contained  in  pos- 
session until  May  1,  1840,  on  which  day  two 
quarters  rent  accruing  Nov.  1,  1839,  and  May 
1,  1840,  remained  due  and  unpaid  ;  and  so  the 
defendant  had  broken  his  covenant.  The  dec- 
laration contained  a  second  count,  stating  the 
lease  to  be  for  the  absolute  term  of  five  years, 
and  in  all  other  respects  corresponded  with  the 
first  count. 

After  setting  forth  the  declaration,  the  record 
contains  an  imparlance  to  a  certain  day.at  which 
day  came  the  parties,  and  the  defendant  puts 
in  a  demurrer  to  the  whole  declaration,  and  as- 
signs various  causes  of  demurrer  to  the  first 
count.  Then  follows  a  prayer  of  oyerof  the  in- 
denture and  deed-poll  set  forth  in  the  second 
count  of  the  declaration,  and  the  same  are  en- 
rolled; after  which  the  record  proceeds  thus  : 
"And  the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  states  and  shows  the  court  here,  the 
following  causes  for  demurrer  to  the  second 
count  of  the  said  declaration,  First,"  etc.,  (set- 
ting forth  various  causes  of  demurrer).  Next 
follows  a  general  joinder  in  demurrer,  and 
judgment  thereupon  in  favor  of  the  plaintiff. 
Subsequently  the  plaintiff's  damages  were  as- 
sessed under  a  writ  of  inquiry,  and  final  judg- 
ment rendered.  The  defendant  sued  out  a  writ 
of  error. 

Mr.  N.  P.  O'Brien,  for  plaintiff  in  error. 

Mr.  N.  Chase,  for  defendant  in  error. 

By  the  Court,  Nelson,  Oh.  J.  We  must  de- 
cide this  case  without  reference  to  the  lease 
and  deed-poll  set  out  in  the  record  by  the  de- 
fendant, as  a  general  demurrer  has  been  put 
in  to  both  counts  without  any  prayer  of  oyer. 
The  lease  and  deed-poll  are  not  properly  be- 
fore the  court.  1  Chit.,  415,  416;  4  Dall..  436. 
This  we  have  repeatedly  held. 

The  prayer  of  oyer.'and  setting  forth  the 
lease  and  deed-poll  preceding  the  specification 
638*]  of  causes  of  demurrer  to  the  *second 
count  is  irregular  and  nugatory.  The  oyer 
must  precede  the  matter  of  defense,  whether 
that  be  by  plea  or  demurrer.  Regularly  it 
should  precede  imparlance,  but  there  are  prec- 
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edents  which  sanction  the  practice  of  the  en- 
try after,  1  Saund.,  8,  289;  but  if  intended  to 
be  used  by  the  defendant,  it  must  be  brought 
upon  the  record  before  demurrer  or  plea,  so 
that  any  discrepancy  between  it  and  the  dec- 
laration, or  additional  provisions  in  the  instru- 
ment may  appear,  and  be  reached  by  the  de- 
murrer, or  form  the  subject  of  the  plea. 

Now,  upon  this  view  of  the  pleadings,  and 
the  only  correct  one  that  can  be  taken,  it  is 
quite  clear  that  the  judgment  below  should  be 
sustained.  The  only  ground  of  objection  to 
the  liability  of  the  defendant,  of  even  any 
plausibility,  is.  that  upon  a  reasonable  con- 
struction of  his  covenant  of  suretyship,  it  can- 
not be  extended  beyond  the  term  of  one  year, 
as  that  is  the  only  absolute  period  fixed  in  the 
lease;  the  continuance  beyond  depending  upon 
the  option  of  the  lessees.  Were  it  necessary  to 
express  an  opinion  upon  this  question,  I  think 
we  should  be  bound  to  regard  it  as  intended  to 
be  co-extensive  with  the  right  of  occupation 
by  the  lessees.  The  words  are  broad  and  un- 
qualified, that  he  will  become  surety  for  the 
punctual  payment  of  the  rent,  and  perform- 
ance of  the  covenants  in  the  lease,  to  be  paid 
and  performed  by  the  lessees,  and  pay  the 
plaintiff  such  sums  of  money  as  will  be  suffi- 
cient to  make  up  any  deficiency,  and  fully 
satisfy  the  conditions  of  the  lease  without  pre- 
vious notice  or  demand. 

But  be  this  as  it  may,  the  second  count  sets 
out  the  lease  as  for  an  absolute  term  of  five 
years  from  May  1,  1835,  which  avoids  this  ques- 
tion, and  places  the  case  upon  a  footing  that  it 
is  impossible  to  entertain  a  doubt  as  to  the  ap- 
plication of  the  guaranty  or  liability  of  the  de- 
fendant thereupon. 

Judgment  affirmed. 


*GOSLING  ET  ux.  v.  ACKER.  [*639 

Infancy — Appearance  by  Attorney  Assigned  for 
Error — Plea  Immaterial. 

Where  the  plaintiff  in  error  assigns  for  error  infan 
cy  and  appearance  by  attorney,  instead  of  guard- 
ian, in  the  court  below,  a  plea  that  at  the  time  of 
the  rendition  of  the  judgment  the  party  was  of  full 
ape,  is  bad,  as  tendering:  an  immaterial  issue. 

Citation— 14  Johns.,  417. 

T\EMURRER  to  plea  in  error.  Gosling  and 
±J  wife  sued  Acker  in  the  C.  P.  of  the  City 
of  N.  Y. ,  in  an  action  of  replevin.  The  suit 
was  brought  in  Sep.,  1838,  and  the  cause  was 
tried  in  July,  1839,  when  the  plaintiffs  were 
nonsuited,  and  the  damages  of  the  defendant 
were  assessed  at  $132;  for  which  sum  and  the 
costs  of  the  defense  judgment  was  rendered. 
The  plaintiffs  sued  out  a  writ  of  error,  and  on 
the  coming  in  of  the  record  in  January  Term, 
J840,  assigned  for  error  the  infancy  of  Gosling, 
the  husband.  The  assignment  of  error  stated 
that  there  was  error  in  the  record  and  proceed- 
ings aforesaid, and  also  in  giving  the  judgment 
aforesaid,  in  this,  to  wit :  that  Gosling  ap 
peared  in  the  suit  by  E.  R.  P.,  his  attorney 
and  afterwards  by  S.  B.  H.  J.,  his  attorney, 
although  at  the  time  of  his  appearance,  at  the 
time  of  trial,  and  at  the  time  of  giving  judg- 
ment, he  was  under  the  age  of  21  years,  to  wit: 
of  the  age  of  20  years  and  9  months,  and  no 
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more;  that  he  ought  to  have  been  admitted  to 
prosecute  his  suit  by  guardian,  and  not  by  at- 
torney, concluding  with  a  verification,  and 
prayer  of  reversal.  The  defendant  in  error 
pleaded  that  there  was  no  error,  etc.,  because 
Oosling,  at  the  time  of  the  giving  of  the  judg- 
ment.was  not  under  the  age  of  21,  concluding 
to  the  country.  To  this  plea  the  plaintiffs  de- 
murred. 

Mr.  J.  L.  Wendell,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Nelson,  Gh.  J.  The  case  of 
Arnold  v.  Sandford,  14  Johns. ,  417,  I  think  is 
decisive  of  this  one.  The  assignment  in  error 
there,  was,  that  D.  one  of  the  defendants,  ap- 
peared and  pleaded  by  attorney,  while  under 
21  years  ;  and  the  defendant  demurred  to  the 
O4O*]  assignment.  *One  ground  of  objection 
taken  was,  a  defect  in  the  assignment,  because 
it  only  averred  the  infancy  at  the  time  of  ap- 
pearance and  plea  pleaded;  whereas,  it  should 
have  been,  that  he  was  an  infant  at  the  time 
of  the  rendition  of  judgment.  Thompson,  Gh. 
J.,  was  inclined  to  the  opinion  that  appearing 
and  defending  the  cause  at  the  trial  after  age, 
might  possibly  be  regarded  as  a  waiver  of  the 
error,  but  not  the  entering  up  of  judgment. 
The  assignment  here  seems  to  have  been  drawn 
in  reference  to  the  above  intimation  of  the 
Chief  Justice,  for  it  contains  an  averment  of 
infancy  at  the  time  of  the  trial.  It  is  certainly 
difficult  to  see  how  the  entry  of  judgment 
against  the  party  after  he  has  attained  his  age, 
should  operate  as  a  waiver  of  the  error,  as  the 
act  is  one  in  which  he  does  notparticipate.and 
is  wholly  independent  of  him. 

The  issue  presented  by  the  plea  to  the  as 
signment  seems  to  be  an  immaterial  one,  and 
the  demurrer,  therefore,  is  well  taken. 

Judgment  for  plaintiff. 


HENNEQUIN  v.  SANDS  &  FOX. 

Where  goods  are  sold,  for  which  a  note  is  to  be 
given  at  six  months,  if  the  g^ods  be  delivered  and 
the  note  not  demanded  until  nearly  two  months 
after  the  sale,  the  condition  will  be  deemed  to  have 
been  waived. 

ERROR  from  the  N.  Y.  C.  P.  Hennequin 
sued  Sands  &  Fox  in  an  action  of  replevin 
in  the  detinet  for  a  quantity  of  merchandise  sold 
by  the  plaintiff  to  J.  P.  Dillentash,  Sep.  19, 
1838,  amounting  to  $1,427.52.  The  goods  were 
sold  to  Dillentash,  a  retail  dealer  of  dry  goods, 
upon  the  express  condition  that  he  should 
give  his  note  for  the  amount,  payable  in  six 
months;  the  goods  to  be  sent  to  Dillentash, and 
he  to  send  his  note  to  the  plaintiff  after  he  had 
examined  the  goods  and  compared  them  with 
the  bill.  On  the  day  of  sale  the  goods  were 
sent  to  Dillentash,  but  he  did  not  send  his  note. 
About  Nov.  12,  1838,  a  note  was  demanded 
641*]  from  Dillentash,  *who  was  sick  but 
said  he  would  give  the  note  as  soon  as  he  was 
able  to  write.  Nov.  19,  he  died.  Two  or  three 
days  before  his  death,  his  clerk,  by  his  direc- 


.— Sales— Payment  and  delivery,  as  mutual 
and  concurrent  conditions  precedent— Delivery  with- 
out payment  is  a  waiver  of  the  condition.  See  Chap- 
man v.  Lathrop,  6  Cow.,  110,  note. 
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tions,  delivered  a  quantity  of  goods  to  the  de- 
fendants (amongst  which  were  a  portion  of  the 
joods  in  question),  in  payment  of  a  debt.  On 
this  evidence  the  plaintiff  rested.  The  defend- 
ant's counsel  moved  for  a  nonsuit  on  the 
grounds:  1.  That  the  delivery  of  the  goods  to 
Dillentash  was  absolute  and  the  title  passed  ; 
and  2.  That  if  the  delivery  was  conditional, 
;he  condition  was  waived  by  lapse  of  time,  be- 
fore demand  of  the  note.  The  presiding  judge 
nonsuited  the  plaintiff,  on  which  judgment 
was  entered.  The  plaintiff  sued  out  a  writ  of 
error. 

Mr.  J.  Miller,  for  plaintiff  in  error. 

Mr.  J.  Prescott  Hall,  for  the  defendant 
in  error,  cited  2  Paige,  169  ;  1  Edw.  Ch.,  141  ; 
2Id.,  430,652;  6  Cow.,  110;  6  Wend.,  77;  81d., 
247;  22  Id.,  670;  4  Wash.  C.  C.,  588:  6  Pick., 
262;  1  Camp.,  427,513. 

By  the  Court,  Nelson,  Ch.  J.  There  can  be 
no  doubt  that  the  judgment  of  the  court  below 
was  correct,  upon  the  second  ground  taken  by 
the  counsel  for  the  defendant.  Nearly  two 
months  had  elapsed  after  the  sale  and  delivery 
of  the  goods  before  any  step  was  taken  to  in- 
sist upon  the  note  being  delivered  ;  and  even 
then  the  agent  of  the  plaintiff  took  the  word 
of  Dillentash  that  he  would  give  the  note  when 
he  got  well. 

Judgment  affirmed. 

Cited  in-4  Hun,  352 ;  4  Barb..  566 ;  6  T.  &  C.,  652 :  2 
Hilt.,  176. 177. 


*HAWLEY  v.  SMITH.        [*642 

Liability  of  Innkeeper. 

An  innkeeper  is  not  liable,  in  his  character  as 
such,  if  sheep  be  put  to  pasture  under  the  direction 
of  the  truest,  and  they  are  injured  by  eating  poison- 
ous plants;  if,  however,  the  innkeeper  is  chargeable 
with  negligence,  or  want  of  due  care,  in  the  prem- 
ises, he  is  responsible  in  damages. 

Citations— 8  Co.,  32;  2  Kent,  Com.,  592;  Story,  Bail., 
312;  21  Wend.,  284. 

THIS  was  an  action  on  the  case,  tried  at  the 
Chemung  Circuit  in  Oct.,  1839,  before  the 
Hon.  Robert  Monell.one  of  the  Circuit  Judges. 
The  defendant  was  an  innkeeper,  and  the 
plaintiff  stopped  at  his  house  with  a  drove  of 
700  sheep,  which,  with  his  knowledge,  was 


.— Innkeeper— Liability  of. 

To  render  the  innkeeper  liable  there  is  no  necessity 
that  the  goods  should  be  brought  to  his  personal 
notice.  He  is  liable  for  the  property  brought  in 
any  ordinary  and  reasonable  way  within  the  inn  by 
one  coming  as  a  guest.  McDonald  v.  Bdgerton,  5 
Barb.,  560 :  Norcross  v.  Norcross,  53  Me,  163 ;  Pack- 
ard v.  Nerthcraf t.  2  Mete.  (Ky.),  439. 

The  liability  of  an  innkeeper  and  his  lien  stand  and 
fall  together.  Ingalsbee  v.  Wood.  36  Barb.,  452;  Lin- 
denmuller  v.  The  People,  33  N.  Y.,  577. 

Innkeeper  bound  to  provide  safe  stables  for  horses 
of  his  guests.  Dickerson  v.  Rodgers,  4  Humph. 
(Term.),  179.  See  Metcalf  v.  Hess,  14  111.,  129 ;  Hill  v. 
Owen,  5  Blackf .  (Ind.),  323. 

Liable  for  loss  of  goods  in  a  carriage  deposited  near 
the  highway  under  direction  of  a  servant  of  the  inn- 
keeper. Piper  v.  Manny,  21  Wend.,  282. 

Compare  Clute  v.  Wiggins,  14  Johns.,  175 ;  McDon- 
ald v.  Edgerton,  5  Barb.,  560. 

Not  liable  except  as  ordinary  bailee  for  horse  left 
by  one  not  a  guest.  Ingallsbee  v.  Wood,  33  N.  Y., 
577 ;  Healey  v-  Gray,  68  Me  ,  489.  See,  however,  Ma- 
son v.  Thompson.  9  Pick.,  280. 

See,  further,  Hilton  v.  Adams,  71  Me.,  19 ;  Minor 
v.  Staples.  71  Me.,  316. 
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turned  out  to  pasture.  In  the  pasture,  or  in  a 
gulf  adjoining  it,  grew  laurel,  a  poisonous 
weed;  and  on  the  next  day  several  of  the  sheep 
of  the  plaintiff  died,  and  others  sickened,  so 
that  he  was  obliged  to  lay  by  for  several  days 
with  his  drove  and  servants;  and  from  the  evi- 
dence produced  on  the  trial,  it  was  manifest 
that  the  sheep  had  eaten  laurel,  and  that  the 
flock  was  greatly  injured.  The  judge  charged 
the  jury,  in  substance,  that  an  innkeeper  was 
liable  if  the  horse  or  other  animal  of  a  guest 
turned  out  to  pasture  was  injured  by  eating 
poisonous  plants  growing  in  the  grounds,  and 
that  without  reference  to  his  knowledge  of  the 
existence  of  such  plants;  and  that  if  they  were 
satisfied  from  the  evidence  adduced  on  the 
trial,  that  the  sheep  were  poisoned  by  eating 
laurel  in  the  defendant's  pasture,  the  plaintiff 
was  entitled  to  their  verdict.  The  jury  found 
a  verdict  for  the  plaintiff,  with  $95.50  dam- 
ages. The  defendant  moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted that  the  sheep  having  been  put  to  past- 
ure at  the  request  of  the  plaintiff,  the  defend- 
ant, in  his  character  of  innkeeper,  was  not 
liable  for  the  injury  sustained.  That  he  was 
only  liable  for  the  want  of  due  care  ;  which 
question  should  have  been  submitted  to  the 
jury,  instead  of  being  instructed  as  they  were 
by  the  charge  of  the  judge.  He  cited  2  Kent, 
Com.,  592;  8  Co  ,  32. 

.'//•.  L.  R.  Marsh,  contra. 

643*]    *By  the  Court,  Nelson,  Ch.  J.   I  am 

of  opinion  this  case  falls  within  an  exception 
laid  down  in  Cayle's  case,  8  Co.,  63,  to  the  gen- 
eral rule  in  respect  to  the  liability  of  an  inn- 
keeper, which  has  been  followed  ever  since.  It 
was  there  resolved,  that  if  the  guest  deliver 
his  horse  to  the  hostler,  and  request  that  he  be 
put  to  pasture,  which  is  accordingly  done,  and 
the  horse  is  stolen,  the  innholder  is  not  re- 
sponsible, not  being  in  the  common  law  sense 
of  the  term,  infra  hospitium.  He  is  not  to  be 
regarded  as  an  insurer  for  goods  without  the 
inn,  that  is  for  goods  not  within  the  curtilage. 
8  Co.,  32;  2  Kent,  Com.,  592;  Story,  Bail, 
312  ;  21  Wend.,  284. 

The  sheep  were  put  to  pasture  under  the  di- 
rection of  the  guest,  which  fact  should  have 
been  regarded  by  the  learned  judge  as  bringing 
the  case  within  the  above  exception.  It  would 
then  have  turned  upon  the  question  of  negli- 
gence, which  should  have  been  put  to  the  jury 
upon  the  facts  disclosed. 

New  trial  granted. 
Cited  in— 42  Barb.,  252;  19  Abb.  Pr.,  193;  3  Rob.,  366. 


KNOX  v.  GOODWIN  ET  AL. 

Usury — Intent. 

The  giving  of  a  certificate  of  deposit,  payable  at  a 
future  day,  does  not  render  a  bill  of  exchange  dis- 
counted by  a  bank  void  for  usury.where  the  certifi- 
cate is  granted  at  the  request  and  for  the  accom- 
modation of  the  party  obtaining  the  discount,  and 
there  is  no  intent  to  take  usury. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Oct.,  1840,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
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The  suit  was  in  the  name  of  "John  J.  Knox, 
President  of  the  Bank  of  Vernon  ;"  an  associ- 
ation under  the  general  Banking  Law  of  this 
State.  The  Bank,  at  the  request  of  the  drawer, 
discounted  a  bill  of  exchange  for  $2,000  after 
it  was  indorsed  by  the  payee  and  another  per- 
son, deducted  $25  for  discount  and  charges  of 
collection,  and  gave  the  drawer  a  certificate  of 
deposit  for  $1,500  payable  in  15  days,  and 
$475  in  cash.  During  the  negotiation  for  the 
discount  the  drawer  said  he  wanted  a  draft  on 
Ohio,  at  15  days,  to  *pay  for  cattle  [*«44 
bought  there;  and  when  told  that  the  Bank  did 
not  draw  on  Ohio,  he  said  a  certificate  of  de- 
posit payable  at  15  days  would  be  as  good. 
The  officers  of  the  Bank  agreed  to  discount  the 
bill ;  and  when  the  certificate  was  about  to  be 
drawn,  the  clerk  of  the  Bank  asked  in  what 
form  it  should  be  drawn;  to  which  the  drawer 
answered  :  ''Make  it  payable  to  Norman  C. 
Baldwin  at  15  days."  The  cashier  remarked 
that  he  would  as  soon  draw  it  at  sight,  as  it 
would  take  15  days  to  go  to  Ohio  City  and  re- 
turn. It  in  fact  returned  from  Ohio  in  18  days. 
The  cashier  testified  that  the  15  days  were  no 
inducement  to  the  discount;  that  it  was  no  ad- 
vantage to  the  Bank  ;  and  the  business  was 
done  in  the  manner  it  had  been  done  in  com- 
pliance with  the  drawer's  request.  The  coun- 
sel for  the  defendant  insisted  that  the  bill  was 
void  for  usury,  inasmuch  as  the  interest  of 
$1,500  for  the  18  days  was  secured  and  agreed 
to  be  paid  upon  the  loan  ;  and  that  this  was  so 
independent  of  the  motive  or  reason  for  giving 
the  certificate  at  15  days,  the  transaction  being 
usurious,  per  se,  like  that  in  the  case  of  Bk.  v. 
Wager,  2  Cow.,  712;  and  that,  at  all  events, 
the  question  should  be  submitted  to  the  jury. 
The  judge  held  that  this  was  not,  per  *e,  an 
usurious  transaction  ;  and  as  there  were  no 
disputed  facts  in  the  case,  there  was  nothing 
to  submit  to  the  jury,  and  charged  them  to 
find  a  verdict  for  the  plaintiff.  The  jury  found 
accordingly.  The  defendants  ask  for  a  new 
trial. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  T.  Jenkins,  contra,  cited  1  Bos.  &  P. , 
144  ;  2  Day,  482. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  this  case  is,  whether  usury  was 
taken  by  the  plaintiff  in  discounting  the  bill 
in  question.  The  judge  decided  the  point  as 
a  question  of  law,  there  being  no  dispute  about 
the  facts,  and  directed  a  verdict  for  the 
plaintiff. 

It  is  clear  upon  the  facts,  that  the  agreement 
to  discount  the  bill  was  made  in  the  usual  way, 
and  without  any  stipulation  for  or  intention 
to  take  usurious  interest.  The  drawer  wanted 
$1,500  of  the  proceeds  in  a  certificate  of  de- 
posit in  *favor  of  a  person  in  Ohio  to  [*045 
whom  he  was  indebted,  which  was  given  pay- 
able in  15  days.  The  interest  on  this  sum  in 
deposit  with  the  Bank  for  the  15  days  consti- 
tutes the  usury  relied  on.  The  time  was  wholly 
a  matter  of  indifference  to  the  Bank,  as  it 
would  take  about  that  number  of  days  for  the 
certificate  to  be  sent  to  Ohio  and  return  ;  it 
was  not  made  a  part  of  the  agreement,  or 
condition  of  discounting  the  bill;  but  when  the 
clerk  was  about  drawing  it,  the  time  was  fixed 
at  the  request  of  the  drawer.  It  appears  to 
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me  impossible  to  predicate   usury  upon  the 
facts  of  this  case  ;  and  that  a  new  trial  should 
be  denied. 
New  trial  denied. 

Distinguished— 5  Denio,  91. 

Qted  in-4  N.  Y.,  474 :  14  Barb.,  149 ;  97  U.  S.,  23. 


NASH  v.  BENEDICT. 

— Charge  of  Kidnaping  and  Hurrying  into 
Slavery — Statute — Evidence. 

Charging'  a  person  with  kidnaping  another  and 
hurrying  him  into  slavery,  is  equivalent  to  the 
charge  of  kidnaping  him  with  intent  to  cause  him 
to  be  held  to  service  against  his  will,  which  is  de- 
clared to  be  a  felony  by  statute,  and  is,  therefore,  ac- 
tionable as  a  libel. 

Papers  referred  to  in  a  libel,  it  seems,  maybe  read 
in  evidence  in  explanation,  or  for  the  purpose  of 
giving  a  construction  to  it. 

Citation— 2  R.  8.  553,  sees.  28,  31. 

THIS  was  an  action  for  a  libel,  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1841,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  libel  is  in  these  words:  "A  northern 
freeman  enslaved  by  northern  hands.  Nov.  20, 
1836  (Sunday),  Peter  John  Lee,  a  free  colored 
man  of  Westchester  County,  N.  Y.,  was  kid- 
napped by  Tobias  Boudinot,  E.  R.  Waddy, 
John  Lyon  and  Daniel  D.  Nash,  of  New  York 
City,  and  hurried  away  from  his  wife  and 
children  into  slavery.  One  went  up  to  shake 
hands  with  him,  while  the  others  were  ready 
to  use  the  gag  and  chain.  See  Emancipator, 
March  16,  and  May  4,  1837.  This  is  not  a  rare 
case.  Many  northern  freemen  have  been  en- 
slaved, in  some  cases  under  color  of  law." 
The  declaration  contained  three  counts  ;  the 
first  two  of  which,  by  way  oiinnuendo,  charged 
the  defendant  with  imputing  to  the  plaintiff 
the  crime  of  feloniously  kidnaping  Lee ;  and 
646*]  the  third  with  aiding  and  abetting  *in 
the  felonious  kidnaping.  On  the  trial  of  the 
cause,  the  publication  of  the  libel  by  the  de- 
fendant in  an  almanac,  called  "The  Anti- 
Slavery  Almanac"  for  1839,  was  proved.  The 
counsel  for  the  defendant  moved  for  a  nonsuit, 
on  the  ground  of  variance  between  the  libel  as 
declared  upon,  and  as  produced  upon  the  trial, 
inasmuch  as  in  the  declaration  the  defendant 
was  charged  with  having  imputed  to  the  plaint- 
iff a  felonious  violation  of  the  statutes  of  the 
State,  with  the  intent  and  for  the  purposes  in 
the  statutes  specified,  and  the  libel  as  proved 
imported  no  such  intent  with  such  purposes.  He 
further  insisted  that  the  publication  was  not 
per  se  libelous,  and  that  the  plaintiff  not  having 
alleged  or  proved  special  damage,  was  not  en- 
titled to  recover.  The  judge  refused  to  non- 
suit the  plaintiff. 

The  counsel  for  the  defendant,  for  the  pur- 
pose of  showing  that  the  defendant  had  prott- 
able  cause  for  believing  the  publication  to  be 
true  at  the  time  it  was  made,  and  thus  rebut 
the  inference  of  actual  malice  and  mitigate 
damages,  offered  to  read  in  evidence  certain 
articles  in  "The  Emancipator"  of  Mar.  16, 
1837,  referred  to  in  the  libel,  which  was  ob- 
jected to  by  the  counsel  for  the  plaintiff  ;  but 
the  judge  ruled  that  if  the  articles  were  in  ex- 
planation of  and  necessary  to  give  a  construc- 
tion to  the  libel,  they  were  admissible  in  evi- 
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dence.  The  counsel  for  the  defendant  then 
read  one  of  the  articles,  when  on  the  objection 
to  their  admissibility  being  renewed,  the  judge 
sustained  the  objection,  on  the  ground  that  the 
articles  did  not  explain  the  libel ;  and  after 
some  further  evidence  offered  and  rejected, 
charged  the  jury  that  the  publication  was  a 
libel,  whether  it  charged  the  plaintiff  with  the 
crime  of  kidnaping  under  the  statute  or  not ; 
but  that,  in  his  opinion,  the  libel  would  admit 
of  no  other  construction  than  a  charge  of 
felonious  kidnaping  under  the  statute.  The 
jury  found  a  verdict  for  the  plaintiff  with 
$1,500  damages.  The  defendant  moved  for  a 
new  trial. 

Mr.  H.  Dresser,  for  defendant. 

Mr.  J.  McKeon,  for  plaintiff. 

*By  the  Court,  Nelson,  Ch.  J.  Does  [*647 
the  libel  impute  to  the  plaintiff  the  offense  of 
kidnaping  within  the  Revised  Statutes? 

The  Statutes  2  R.  S.,  553,  sec.  28,  provide 
that  every  person  who  shall,  without  lawful 
authority,  forcibly  seize  and  confine  any  other, 
or  shall  inveigle  or  kidnap  any  other  with  in- 
tent, either:  1.  To  cause  such  other  person  to 
be  secretly  confined  or  imprisoned  in  this  State 
against  his  will;  2.  To  cause  such  other  person 
to  be  sent  out  of  this  State  against  his  will;  or, 
3.  To  cause  such  person  to  be  sold  as  a  slave, 
or  in  any  way  held  to  service  against  his  will, 
shall,  upon  conviction,  be  punished  by  impris- 
onment in  the  State  Prison  not  exceeding  10 
years;  and  by  section  31,  that  every  person 
convicted  of  having  been  an  accessory  after  the 
fact  to  any  kidnaping,  etc.,  shall  be  punished 
by  imprisonment  in  a  State  Prison  not  exceed- 
ing 6  years,  or  in  a  county  jail  not  exceeding, 
etc.  The  libel  charges,  that  the  plaintiff  with 
others  kidnaped  Lee,  a  free  colored  man,  and 
hurried  him  away  from  his  wife  and  children 
into  slavery;  one  went  up  to  shake  hands  with 
him,  while  the  others  were  ready  to  use  the 
gag  and  chain;  that  this  was  not  a  rare  case, 
as  many  northern  freemen  have  been  enslaved, 
in  some  cases  under  color  of  law.  Now,  one 
of  the  cases  of  felonious  kidnaping  as  denned 
in  the  statutes  above  recited,  is  the  forcible 
seizing  of  another  with  the  intent  to  cause  him 
to  be  held  to  service  against  his  will — an  act 
which  appears  to  me  to  be  directly  and  com- 
pletely charged  in  the  words  of  the  publica- 
tion. Seizing  Lee,  and  hurrying  him  away 
from  his  wife  and  children,  gagged  and 
chained,  into  slavery,  imports  at  least  a  seizure 
or  kidnaping  with  intent  to  cause  him  to  be 
held  to  service  against  his  will.  At  all  events, 
a  sufficient  foundation  would  be  laid  by  such 
facts,  on  a  trial  of  the  defendant  for  the 
crime,  if  proved,  to  warrant  the  jury  in  find- 
ing him  guilty.  The  learned  judge  was  right, 
therefore,  in  this  part  of  his  charge. 

Were  the  articles  in  "The  Emancipator," 
under  date  of  Mar.  16  and  May  4,  1837,  re- 
ferred to  in  the  libel,  admissible  in  evidence  to 
show  that  the  defendant  had  probable  cause 
for  believing  the  truth  of  the  publication,  re- 
butting *malice?  etc.  They  were  ad  [*648 
mitted  for  the  purpose  of  explanation,  and  to 
interpret  the  true  meaning  of  the  libel;  but  de- 
nied to  be  material  or  pertinent  in  the  view 
claimed.  Now,  on  looking  at  the  articles  in 
question,  in  connection  with  the  libel,  it  is 
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most  manifest  that  they  tend  directly  to  aggra- 
vate rather  than  mitigate  its  character;  as  they 
explain  the  whole  transaction  to  which  it  re- 
lates, and  of  which  it  purports  to  give  an  ac- 
count, by  showing  that  the  seizure  of  Lee,  the 
colored  man,  took  place  in  pursuance  of  law- 
ful authority,  to  wit:  the  warrant  of  the  Gov- 
ernor, on  a  charge  that  he  was  a  fugitive  felon 
from  Va.  By  the  reference  to  these  articles  in 
the  libel,  it  appears  that  this  explanation  was 
before  the  defendant,  at  the  very  time  when  he 
penned/or adopted  and  inserted  it  in  the  alman- 
ac; thereby  negativing  every  pretense  or  mis- 
apprehension of  mistake. 
New  trial  denied. 


NEW  HOPE  DELAWARE  BRIDGE  COM- 
PANY. 

v. 
THE  POUGHKEEPSIE  SILK  COMPANY. 

Foreign  Corporation  with  Office  in  State,  Cannot 
Maintain  Action  for  Money  Loaned. 

A  foreign  corporation  keeping  an  office  in  this 
State  for  receiving  deposits  and  discounting  notes 
without  being  expressly  authorized  by  the  laws  of 
this  State  to  do  so,  cannot  maintain  an  action  for 
the  money  loaned  either  on  a  note  or  other  security 
taken  on  such  loan,  or  on  the  count  for  money 
lent. 

The  cases  in  this  court  avoiding  the  note,  but  al- 
lowing a  recovery  on  the  count  for  money  lent, 
questioned. 

Citations— 1 R.  S.,  708,  sec.  6 ;  8  Cow.,  20  ;  3  Wend,, 
296 ;  4  Wend.,  652 ;  17  Wend.,  173  ;JSO  Wend.,  390;  2  R. 
8.,  373,  sec.  2 ;  7  Wend.,  276. 

"nEMURRER  to  declaration.  The  plaintiffs, 
_U  describing  themselves  as  the  President  and 
Managers  of  the  New  Hope  Delaware  Bridge 
Company,  a  foreign  Corporation  duly  and  le- 
gally created  by  the  laws  of  the  State  of  N.  J., 
declared  in  assumpsil  for  $30,000  for  money 
lent  and  advanced.  The  defendants  pleaded  as 
to  $15,333.75,  parcel  of  the  said  sum  of  $30,000, 
the  plaintiffs  ought  not  to  have  or  maintain 
their  action,  because  they  say  that,  at  the  sev- 
eral times  of  the  loan  of  the  said  sum  of 
$15,333.75,  the  plaintiffs  being  a  foreign  Cor- 
poration created  by  the  Legislature  of  the  State 
«49*]  *of  N.  J.  kept  an  office  in  the  City  of 
N.  Y.  for  the  purpose  of  discounting  notes  and 
bills,  and  issuing  promissory  notes,  commonly 
called  bank  notes,  of  the  New  Hope  and  Dela- 
ware Bridge  Co.,  and  other  promissory  notes 
and  evidences  of  debt  to  be  put  in  circulation 
as  money  at  and  in  the  said  City  and  County 
of  N.  Y. ;  the  said  Co.  not  being  thereto  au 
thorized  by  law.  The  defendants  then  go  on 
and  aver  the  discounting  by  the  plaintiffs  at 
their  office  of  various  promissory  notes  made 
by  the  defendants,  amounting  together  to  the 
sum  of  $15.333  75;  and  as  to  the  residue  of  the 
sum  of  $30,000  they  plead  non  (uxumpsit.  To 
this  plea  the  plaintiffs  answered  by  demurring 
to  all  that  part  of  it  which  relates  to  the  sum 
of  $15,333.75;  and  as  to  the  residue,  they  say 
that  the  defendants  did  promise,  etc.  The  de- 
fendants joined  in  demurrer. 

Mr.  S.  A.  Foot,  for  the  plaintiffs,  insisted 
that,  though  the  notes  taken  on  the  loan  of  the 
moneys  which  the  plaintiffs  claim  to  recover 
may  probably  be  void  under  the  decisions  here- 
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tofore  made  by  this  court,  still  the  court  have 
repeatedly  held  that,  under  similar  circum- 
stances, the  action  may  be  sustained  on  the 
common  count  for  money  lent,  8  Cow.,  20;  8 
Wend.,  296;  4/d.,  652.  These  cases  have  never 
been  directly  overruled,  although  there  hayve 
been  intimations  looking  that  way.  It  is  sub- 
mitted, however,  whether  the  Legislature  could 
have  intended  to  place  foreign  corporations  on 
a  footing  different  from  our  own  corporations; 
and  if  they  did  so  intend, whether  the  Act  pro 
hibiting  foreign  corporations  from  keeping  an 
office  in  this  State  and  loaning  money,  when 
by  their  charters  they  are  authorized  to  carry 
on  such  business  in  the  States  where  they  are 
granted,  is  a  valid  Act,  and  can  be  sustained 
in  reference  to  the  rights  of  the  citizens  of  this 
Union. 

Mr.  S.  Stevens,  for  the  defendants,  relied 
upon  1  R.  S.,  708,  sees.  6,  7,  which  prohibit 
persons  and  bodies  corporate,  except  such  as 
are  expressly  authorized  by  law  from  keeping 
an  office  for  the  purpose  of  discounting  notes, 
or  issuing  bills  *as  private  bankers  for  [*65O 
the  purpose  of  loaning  them,  and  subject  par- 
ties offending  to  a  penalty  of  $1,000.  He  also 
cited  2  R.  S.,  373,  sec.  2,  by  which  it  is  enact- 
ed, that  where  by  the  laws  of  this  State  any 
act  is  forbidden  to  be  done  by  any  corporation, 
without  express  authority  by  law,  and  such 
act  shall  be  done  by  a  foreign  corporation,  it 
shall  not  be  authorized  to  maintain  any  action 
founded  upon  such  act,  or  upon  any  liability 
or  obligation  express  or  implied,  arising  out  of 
or  made  or  entered  into  in  consideration  of 
such  act.  He  further  insisted  that,  independ- 
ent of  the  statute  last  cited,  an  action  would 
not  lie  to  recover  the  money  loaned,  and  cited 
17  Wend.,  173;  8.  C.,  in  error,  20  Id.,  390. 

By  the  Court,  Nelson,  Ch.  J.  This  action  is 
brought  to  recover  a  large  sum  of  money  loaned 
to  the  defendants  on  discounting  promissory 
notes  in  express  violation  of  the  Restraining 
Act,  which  prohibits  all  corporations  not  au- 
thorized by  the  laws  of  this  State  from  keep- 
ing an  office  for  the  purpose  of  discount  or  de- 
posit. 1  R.  S. ,  708,  sec.  6. 

It  is  insisted,  that  though  the  securities  for 
the  moneys  loaned  be  void,  the  contract  of 
loan  itself  is  valid,  and  may  be  enforced  ac- 
cording to  several  cases  decided  by  this  court, 
viz.:  8  Cow.,  20;  3  Wend.,  296;  4  Id.,  652. 
Whether  the  doctrine  of  these  cases  is  well 
founded  and  may  be  upheld  upon  established 
principles  or  not,  or  whether  the  result  was  not 
materially  influenced  by  the  peculiar  phrase- 
ology and  powers  of  the  charter  of  the  Utica 
Insurance  Co.,  in  respect  to  which  they  arose, 
it  is  not  uecessary  at  present  to  examine.  I  am 
free  to  say  in  either  aspect  I  should  have  great 
difficulty  in  assenting  to  them.  See,  7  Wend., 
276;  17  M,  173;  20  Id.,  390. 

It  is  sufficient  here  that  the  plaintiffs  are 
met  by  a  positive  enactment  of  law.  In  2  R. 
S.,  873,  sec.  2,  it  is  provided  that  where  by  the 
laws  of  this  State  any  act  is  forbidden  to  be 
done  by  a  corporation,  or  any  association  of 
individuals,  without  express  authority  of  law, 
and  such  act  be  done  by  a  foreign  corporation, 
it  shall  not  be  authorized  to  .maintain  any  ac- 
tion founded  upon  such  act  or  upon  any  lia- 
bility or  obligation,  express  or  implied,  arising 
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•65 1*]  out  of  or  made  or  entered  *into,  in  con- 
sideration of  such  act.  Now  this  company  is 
prohibited  from  keeping  an  office  for  the  pur 
pose  of  receiving  deposits  or  discounting  prom- 
issory notes.  They  have  kept  such  an  office 
and  loaned  the  money  in  question  in  pursu- 
.ance  thereof,  as  conceded  by  the  demurrer. 
The  contract  of  loan  has  grown  out  of  the  pro- 
hibited act;  it  was  the  very  purpose  for  which 
the  illegal  act  was  committed. 

Judgment  for  defendant. 

Cited  in-4Edw.,  335  ;  4  N.  Y.,  481 ;  14  N.  Y.,  189 ;  6 
Hun,  73 ;  18  Hun,  295 ;  10  Barb.,  106 :  13  Bk.  Reg.,  126. 


KISSAM  v.  FORREST. 

A  party  is  not  entitled  to  the  benefit  of  the  testi- 
mony of  a  witness,  who  dies  after  he  has  been  ex- 
amined and  testified  and  before  the  opposite  party 
has  had  an  opportunity  to  avail  himself  of  a  cross- 
examination. 

Citations— 1  Maule  &  S.,  4  ;  1  Stark.  Bv.,  272 ;  1 
Phil..  366 ;  McClel- &  Y.,  160 ;  Gilb.,  63;  Bull.  N.  P., 
240;  1  Vern.,  331;  12  Vin.,  107  a,  b,  31;  2  Sch.  &  L., 

158. 

THIS  was  a  motion  to  set  aside  a  report  of 
referees,  on  the  ground  that  in  deciding 
the  case  they  laid  out  of  view,  and  did  not  take 
into  consideration,  evidence  which  had  been 
given  before  them  on  the  part  of  the  defendant, 
by  a  witness  (William  Leggett)  who  died  dur- 
ing an  adjournment  of  the  hearing,  after  he 
had  testified  on  the  part  of  the  defendant,  and 
before  he  had  been  cross-examined  on  the  part 
of  the  plaintiff.  The  adjournment  was  had, 
not  at  the  request  of  the  plaintiff,  but  for  the 
accommodation  of  the  referees. 

Mr.  S.  Sherwood,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Nelson,  Oh.  J.  There  is  no 
ground  for  disturbing  the  report  in  this  case, 
unless  the  testimony  of  Mr.  Leggett  was  im- 
properly set  aside.  He  had  been  examined  in 
chief  for  the  defendant,  and  then,  on  sugges- 
tion of  the  referees,  and  for  their  accommoda- 
tion, an  adjournment  was  agreed  upon  for 
some  four  weeks,  within  which  time  the  wit- 
ness died.  It  is  admitted  by  the  counsel  his 
testimony  was  entirely  laid  out  of  view  on  the 
final  disposition  of  the  case,  for  the  reason  that 
the  plaintiff  had  no  opportunity  of  cross-ex 
652*]  amination,  *though  the  fact  does  not 
appear  very  distinctly  in  the  report  of  the  evi- 
dence. 

The  common  law  rule  on  this  subject  was 
stated  by  Ld.  Ellenborough,  in  Cazenove  v. 
Vaughan,  1  Maule  &  S.,  4,  that  no  evidence 
shall  be  admitted  but  what  is,  or  might  be, 
under  the  examination  of  both  parties;  that  it 
was  agreeable  to  common  sense,  that  what  was 
imperfect,  and  but  half  an  examination,  should 
not  be  used  in  the  same  way  as  if  it  was  com 
pkte.  But  that  if  the  adverse  party  has  had 
liberty  to  cross-examine  and  has  not  exercised 
it,  the  case  is  then  the  same,  in  effect,  as  if  he 
had  cross-examined  ;  otherwise,  the  admissi- 
bility  of  the  evidence  would  be  made  to  de- 
pend upon  his  pleasure  whether  he  will  cross- 
examine  or  not,  See,  also,  1  Stark.  Ev.,  272  ; 
1  Phil.,  366  ;  McClel.  &  Y.,  160;  Gilb.,  63. 

There  are  some  cases  in  chancery,  that  would 
seem  to  conflict  with  this  general  principle  of 
WEND.  25.  N.  Y.  R.,  14 


evidence;  but  they  depend  upon  their  own  pe- 
culiar circumstances,  and  are  admitted  not  to 
be  binding  upon  the  common  law  courts.  Gilb. , 
63;  Bull.  N.  P.,  240;  1  Vern.,  331;  12  Vin., 
107  a,  b,  81. 

Ld.  Redesdale  allowed  a  deposition  to  stand 
in  O'Callaghanv.  Murphy,  2  Sch.  &  L.,  158, 
where  the  cross-examination  was  postponed 
and  prevented  in  consequence  of  the  illness 
and  subsequent  death  of  the  witness;  but  it  ap- 
peared there  that  the  cross  interrogatories  did 
not  go  to  any  point  to  which  the  witness  had 
been  examined  in  chief,  nor  to  his  credit;  and 
the  matters  were  capable  of  proof  by  other 
witnesses.  It  is  true  his  Lordship  seemed  to 
be  of  the  opinion,  that  if  a  witness  dropped 
suddenly  dead,  at  Nisi  Prius,  after  his  direct 
and  before  his  cross  examination,  the  party 
would  not  lose  the  benefit  of  the  evidence;  but 
in  this  he  was  mistaken,  as  settled  by  the  sub- 
sequent decision  in  Cazenove  v.  Vaughan. 

The  counsel  for  the  defendant  sought  to 
avoid  the  application  of  the  rule  to  this  case  on 
the  ground  that  the  plaintiff  had  himself 
waived  the  cross  examination,  by  consenting  to 
the  adjournment.  This,  I  think,  would  be  a 
most  harsh  and  unreasonable  inference.  If  he 
had  sought  the  adjournment  without  the  pre- 
caution of  a  cross-examinatjon,  there  might 
*have  been  some  propriety  in  charging  [*B53 
him  with  the  consequences;  but  for  aught  that 
appears,  he  was  prepared  and  ready  to  go  on 
with  the  trial,  and  yielded  only  at  the  request 
and  for  the  accommodation  of  the  referees. 
The  case  stands  as  favorably  for  him,  under 
the  circumstances,  as  if  they  had  adjourned  of 
their  own  accord,  without  the  assent  of  the 
parties. 

The  defendant,  from  kind  feelings  towards 
a  distinguished  friend,  has,  undoubtedly,  been 
led  into  an  improvident  if  not  extravagant  ex- 
penditure of  money,  and  it  may  be  that  both 
have  been  the  victims  of  imposition;  but  the 
whole  business  seems  to  have  been  planned 
and  conducted  without  much  attention  to  sys- 
tem or  accountability.  The  contract  was  quite 
loose  and  indefinite,  and  the  supervision  little 
or  nothing.  Under  these  circumstances,  both 
the  terms  of  the  contract,  and  the  extent  and 
value  of  the  work  and  materials  must  depend 
very  much  upon  the  discretion  and  judgment 
of  the  referees.  There  is  nothing  in  the  case 
fixed  and  definite,  so  as  to  enable  the  court  to 
apply  the  stern  rules  of  law.  and  thus  test  the 
soundness  or  justice  of  the  conclusion  of  the 
referees. 

Motion  to  set  aside  report  of  referees  denied. 

Reversed— 7  Hill.  463. 
Criticised-43  N.  Y.,  512,  513. 

Cited  in— 3  Hill,  339 ;  56  How.  Pr.,  313 ;  44  Super., 
533. 


PEET  v.  McGRAW. 

Innkeeper's  Lien — Pleading. 

Where  an  innkeeper  sets  up  a  lien  for  the  feed  and 
keeping-  of  horses  left  with  him  by  a  third  person, 
an  averment  in  a  plea  that  he  was  at  the  time  the 
keeper  of  a  public  inn,  and  as  such  innkeeper  re- 

NOTE.— Innkeeper— Lien  of— See  Grinnell  v.  Cook, 
3  Hill,  485,  note. 
Liability  of  Innkeeper.    See  ante,  p.  642  and  note. 
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oeived  the  horses,  is  equivalent  to  the  averment 
that  the  person  leaving  the  horses  was  a  traveler  or 
guest. 

Besides,  it  seems  where  horses  are  left  at  an  inn  to 
be  kept,  it  is  not  necessary  to  the  creation  of  the 
lien  that  the  person  leaving  them  should  be  a  guest. 

Citations-1  Salk.,  838;  Cro.  Jac.,  189 ;  Story,  Bail.. 
311 ;  9  Pick.,  280. 

ERROR  from  the  Cortland  C.  P.  Peet  sued 
McGraw  in  an  action  of  replevin,  for  de- 
taining a  pair  of  sorrel  mares  received  by  him 
from  one  Julian  Collins,  to  be  delivered  to  the 
plaintiff.  The  defendant  pleaded  that  at  the 
time  he  received  the  mares  from  Collins  he  was 
the  keeper  of  a  public  inn  at  Cortlandville,  and, 
as  such  innkeeper,  received  the  mares  and  ex- 
pended a  large  sum  of  money,  to  wit:  etc.,  in 
654*]  their  necessary  *feed  and  keeping,  pre- 
vious to  the  mares  being  demanded  by  the 
plaintiff;  and  because  the  plaintiff  omitted  to 
tender  to  him  or  offer  to  pay  him  for  the  keep- 
ing of  the  mares,  he  refused  to  deliver  them  to 
the  plaintiff,  as  he  lawfully  might,  etc.  The 
plaintiff  demurred  to  the  plea,  and  assigned  as 
cause  of  demurrer,  that  it  was  not  alleged  that 
Collins  was  a  traveler.  The  C.  P.  adjudged 
the  plea  to  be  good,  and  rendered  judgment  for 
the  defendant.  The  plaintiff  sued  out  a  writ 
of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror, insisted  that  the  defendant  was  bound  to 
aver  and  prove  that  the  individual  who  left 
the  mares  with  him  was  a  traveler  or  guest, 
the  terms  being  used  synonymously  in  the 
books,  and  cited  Cro.  Jac.,  224;  1  vin.  Abr., 
225;  1  Saund.  PI.  &  Ev.,  89;Bradby,  Distress- 
es, 208;  8  Barn.  &C.,  9.  Unless  he  was  obliged 
to  do  so,  a  tortfeasor,  not  a  traveler  or  guest, 
might  leave  property  at  an  inn,  and  subject 
the  owner  to  expenses,  the  payment  of  which 
he  would  not  be  able  to  avoid. 

Mr.  W.  H.  Shankland  for  the  defendant. 
An  innkeeper  has  a  lien  without  making  a  de- 
mand for  payment,  2  Ld.  Raym.,  866.  It  was 
not  necessary  to  allege  that  Collins  was  a  trav- 
eler, for  if  a  man  deliver  a  horse  to  an  inn- 
keeper to  keep,  and  he,  as  such  innkeeper,  re- 
ceives the  horse  and  expends  money  for  the 
feed  and  care  of  the  horse,  the  owner  becomes 
a  guest  so  as  to  give  the  landlord  a  lien,  wheth- 
er the  owner  stop  at  the  house  or  not.  1  Salk., 
388;  2  Ld.  Raym.,  866;  9  Pick.,  280.  It  is  a  nec- 
essary implication  from  the  allegation  that  the 
defendant  received  the  mares  as  an  innkeeper, 
that  Collins  was  a  traveler;  it  is  not  necessary 
in  pleading  to  state  circumstances  that  are  im- 
plied. Steph.  PL,  857;  8  Rep..  81  b;  2  Brod.& 
B.,  861;  16  Johns.,  205;  1  Cow.,  385. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  plea  is  sufficiently  certain  to  raise 
the  lien  for  keeping  the  horses.  It  is  said  that 
the  defendant  should  have  averred  that  Col- 
65£>*J  lins  *was  a  traveler  or  guest,  and  as 
such  delivered  the  horses  to  be  kept,  for  the 
purpose  of  showing  distinctly  the  character  in 
which  they  were  received  by  him,  without 
which  no  lien  arises  upon  the  custom  of  the 
realm.  But  the  averment  made  by  the  defend- 
ant, that  he  was  the  keeper  of  a  public  inn  at 
Cortlandville,  and,  as  such  innkeeper,  received 
the  said  horses,  seems  to  me  to  be  equivalent 
to  the  averment  that  Collins  was  a  traveler  or 
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guest.  It  is  a  full  allegation  of  the  character 
of  the  defendant,  in  which  they  were  received 
and  kept,  and  is  admitted  by  the  demurrer. 

Besides,  it  is  not  necessary,  in  point  of  fact, 
that  the  owner  or  person  putting  the  horses  to 
be  kept  at  a  public  inn  should  be  a  guest  at  the 
time,  in  order  to  charge  the  innkeeper  for  any 
loss  that  may  happen,  or  to  entitle  him  to  the 
right  of  lien.  This  has  been  repeatedly  held. 
It  would  seem,  therefore,  that  in  such  cases 
the  averment  may  be  safely  omitted.  If  the 
horses  be  left  with  the  innkeeper,  though  the 
owner  may  put  up  at  a  different  place,  the 
former  is  answerable  for  the  safe  keeping,  and 
should  of  course  be  entitled  to  the  summary 
remedy  for  his  reasonable  charges,  1  Salk., 
338;  Cro.  Jac.,  189;  Story,  Bail.,  811;  9  Pick.r 
280. 

Judgment  affirmed. 

Critised— 36  Barb.,  457. 
Exphtined-3  Hill,  488. 
Cited  in -6  Hun,  264. 


PATRIDGE  v.  McMARTIN 

Distress  for  Rent — Neglect  of  Officer  Making,  to- 
File  Warrant,  etc. — Penalty  for — By  Whom 
Recovered. 

An  action  for  the  penalty  given  by  the  statute  for 
the  neglect  of  an  officer  making  distress  for  rent, 
to  file  the  warrant  of  distress  and  the  accompanying 
affidavit  within  the  time  limited  by  the  statute,  can 
be  maintained  only  by  the  tenant  against  whom  the 
warrant  issued ;  a  third  person  cannot  maintain  the 
action,  although  his  property,  happening  to  be- 
upon  the  demised  premises,  is  levied  upon  and  sold. 

Citation-2  R.  S.,  412.  sees.  8,  9. 

17  RROR  from  the  Fulton  C.  P.  This  was  an 
-tj  action  brought  by  Patridge  against  McMar- 
tin,  in  a  justice's  court,  to  recover  the  penalty 
of  $50,  given  by  statute  against  an  officer  whc 
does  not,  within  10  days  after  goods  distrained 
for  rent,  shall  have  been  sold,  or  after  such 
goods  shall  *have  been  replevied.  file  [*(J56 
in  the  office  of  the  town  clerk  the  original  war- 
rant of  distress,  with  the  original  affidavit  of 
the  landlord,  his  agent  or  receiver,  delivered 
with  such  warrant.  The  penalty  is  given  ta 
the  person  whose  property  shall  have  been  dis 
trained.  2  R.  S.,  412,  sec.  9.  The  defendant 
pleaded  the  general  issue  ;  the  cause  was  tried 
and  the  justice  rendered  judgment  for  the 
plaintiff  for  $50,  with  costs.  The  defendant 
appealed  to  the  Fulton  C.  P.,  and  on  the  trial 
in  that  court,  the  following  facts  appeared  : 
a  distress  warrant  was  issued  by  the  agent 
of  Alfred  Clark  against  the  property  of  one 
Palmer  Edmonds  for  $44.05  rent,  by  virtue  of 
which  the  defendant,  as  sheriff  of  the  County 
of  Fulton,  Apr.  27,  1839,  distrained  on  the 
premises  demised  to  Edmonds,  two  steers,  one 
heifer  and  a  few  pieces  of  lumber,  and  gave 
notice  of  the  distress  to  Edmonds.  The  steers 
and  heifer  were  the  property  of  Patridge,  who- 
lived  on  an  adjoining  farm,  and  who.  within 
two  or  three  days  after  the  distress,  forcibly 
took  from  the  sheriff  the  two  steers.  The 
heifer  and  lumber  remained  in  the  possession 
of  the  sheriff  and  was  sold  by  him  May  7,  for 
$14.25.  In  July  the  sheriff  sued  Patridge  for 
taking  the  steers,  and  Sep.  9,  1839,  recov- 
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ered  judgment  for  $30  damages,  besides  costs. 
Sep.  10,  and  not  before,  the  distress  warrant 
and  accompanying  affidavit  were  filed  in  the 
town  clerk's  office.  The  court  charged  the 
jury  that  the  defendant  was  entitled  to  their 
verdict,  and  the  jury  found  accordingly;  upon 
which  verdict  judgment  was  entered.  The 
plaintiff  having  excepted  to  the  charge,  and 
taken  various  exceptions  to  the  decisions  of  the 
court,  sued  out  a  writ  of  error. 

Mr.  A.  McFarlan,  for  plaintiff  in  error. 

Mr.  D.  Cady,  for  defendant  in  error. 

By  the  Court,  Nelson.  Ch.  J.  As  I  am  of 
opinion  that  the  plaintiff  cannot  maintain  the 
action  under  any  circumstances  within  the 
true  construction  of  the  statute,  no  other  ques- 
tion raised  in  the  case  need  be  examined. 

By  the  2  R.  S.,  412,  sees.  8  and  9,  it  is  pro- 
vided, that  the  officer  into  whose  hands  the 
(55 7*]  warrant  of  distress  is  placed,  shall  *not 
make  the  distress  unless  there  shall  be  deliv 
ered  with  the  warrant  an  affidavit  made  by  the 
landlord  or,  etc. ,  specifying  the  amount  of  rent 
due,  and  the  time  for  which  it  accrued  ;  and 
that  within  ten  days  after  the  goods  distrained 
shall  have  been  sold,  or  shall  have  been  re- 
plevied,  the  officer  shall  file  in  the  office  of  the 
town  clerk,  the  warrant  of  distress,  together 
with  the  affidavit,  and  that  any  officer  violat- 
ing such  provision  shall  forfeit  $50  to  the  per- 
son whose  property  shall  have  been  distrained. 
The  question  presented  is,  who  is  the  person 
here  intended? 

On  the  part  of  the  plaintiff  in  error  it  is  in- 
sisted that  any  person  may  sue  for  the  penalty 
whose  property  has  been  taken  upon  the  war- 
rant ;  while  the  defendant  contends  that  the 
tenant  against  whom  the  distress  warrant  is- 
sued, can  alone  maintain  the  action.  The  lat- 
ter position  I  think  the  soundest,  and  best  com- 
ports with  the  object  the  Legislature  had  in 
view,  which  was  to  afford  the  tenant  an  oppor- 
tunity to  examine  the  amount  of  the  rent 
claimed,  and  the  time  for  which  it  is  alleged 
to  have  accrued.  He  is  the  person  directly  in- 
terested in  the  proceeding,  and  especially  in 
the  facts  stated  in  the  affidavit,  and  is  presumed 
to  be  the  most  prejudiced  by  a  non-compliance 
with  the  statute. 

The  penalty  is  given  to  the  person  whose 
property  shall  have  been  distrained.  Now,  by 
the  previous  section  of  the  statute,  the  Legis- 
lature had  in  view  the  property  of  the  tenant 
in  directing  and  providing  for  the  remedy  by 
distress;  it  was  his  property  that  was  to  be  dis- 
trained, and  the  distress  might  be  made  either 
upon  goods  on  the  demised  premises,  or  after 
they  had  been  removed;  and  when  in  the  9th 
section  the  penalty  is  given  to  the  person  whose 
property  is  distrained,  it  appears  to  me  that 
the  Legislature  still  had  in  contemplation  the 
property  of  the  tenant.  This  view  is  strength 
ened  by  another  consideration.  But  one  pen 
alty  can  be  recovered  for  the  neglect ;  and  it 
may  frequently  happen,  as  has  happened  in 
this  very  case,  that  the  property  of  the  tenant 
and  of  third  persons  may  be  distrained  at  the 
same  time.  Which  shall  be  entitled  to  the  ac 
tion?  Clearly,  but  one  can  prosecute;  and  he 
I  think,  is  the  tenant. 
Judgment  affirmed. 
WEND.  25. 
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lliattel  Mortgage — Simple  Contract,  not  Merged. 

The  acceptance  of  a  mortgage  of  chattel  proper- 
ty, with  power  to  sell  on  default  of  payment,  taken 
on  the  sale  of  chattels,  does  not  destroy  the  right  of 
action  to  recover  the  purchase  money ;  the  simple 
contract  is  not  merged  in  the  mortgage,  it  being 
deemed  to  be  collateral  only. 

HHHIS  was  an  action  of  debt,  tried  at  the  Madi- 
-L  son  Circuit  in  Sep.,  1839,  before  the  Hon. 
Philo  Gridley,  one  of  the  Circuit  Judges. 

The  plaintiff,  George  Sterling,  declared  in 
debt,  claiming  $300  for  a  scow  boat  sold  to  the 
defendants,  and  $300  for  money  lent.  The  de- 
fendants pleaded  nil  debent.  On  the  trial  the 
following  facts  appeared  :  Feb.  13,  1838,  the 
plaintiff  sold  to  the  defendants  a  scow-boat  for 
the  sum  of  $450.  The  defendants  paid  the 
plaintiff  $150,  and  executed  to  him  an  instru- 
ment in  writing,  under  seal,  whereby  they  con- 
veyed to  him  the  boat,  upon  condition  that  if 
they  should  pay  to  him  $300  with  interest,  in 
installments  as  specified  in  the  instrument,  the 
last  falling  due  June  1,  1839,  "then  the  above 
sale  and  transfer  to  be  void,  otherwise  of  force. 
And  if  the  above  named  mortgagee  shall  at  any 
time  hereafter  have  reasonable  cause  to  deem 
himself  unsafe,  he  may  take  immediate  posses- 
sion of  said  property,  and  after  twenty  days 
public  notice  sell  the  same  at  auction,  for  the 
best  price  he  can  obtain  therefor.rendering  the 
surplus  money,  if  any,  to  the  above  named 
mortgagors."  June  1,  1838,  George  Sterling  as- 
signed the  mortgage  to  Henry  H.  Sterling,  for 
whose  benefit  this  suit  was  commenced.  Upon 
these  facts  the  defendants  asked  for  a  nonsuit, 
which  was  granted  by  the  circuit  judge;  who 
subsequently,  however,  made  an  order  for  a 
new  trial;  from  which  order  the  defendants 
appealed.  The  motion  for  a  new  trial  was  ac- 
cordingly made  in  this  court. 

Mr.  J.  A.  Spencer,  for  the  motion. 

Mr.  T.  Jenkins, for  the  defendants, insisted 
that  a  new  trial  should  not  be  gran  ted.  He  con- 
tended that  the  acceptance  *of  the  mort-  [*659 
gage  precluded  the  raising  of  an  implied  obli- 
gation, upon  which  either  the  action  of  assump- 
stt  or  debt  could  be  maintained.  The  legal 
presumption  is,  that  the  parties  intended  that 
the  original  consideration  should  be  merged  in 
the  mortgage, and  that  the  remedy  of  the  vendor 
should  be  limited  to  that  created  by  that  instru- 
ment. 2  Johns.,  214;  3  Johns.  Cas.,180;  2  Esp. 
N.  P.,  507.  The  taking  of  a  specialty  upon  the 
sale  of  goods  for  the  purchase  money  extin- 
guishes the  remedy  upon  the  simple  contract. 
At  all  events,  the  plaintiff  should  be  required 
to  exhaust  the  remedy  under  the  mortgage,  be- 
fore he  is  permitted  to  proceed  against  the  pur- 
chasers personally.  Upon  the  non-payment  of 
the  mortgage  the  property  became  revested  in 
the  vendor.  11  Wend.,  106.  Nor  can  the  mort- 
gage avail  the  plaintiff  under  the  count  for 
money  lent;  it  contains  no  covenant  to  pay,  or 
even  an  acknowledgment  of  indebtedness. 

Mr.  J.  A.  Spencer,  in  reply,  said  that  the 
legal  presumption  is,  that  a  mortgage  is  taken 
as  collateral  security,  though  the  debt  rests  in 
simple  contract.  Jackson  v.  Sackett,  1  Wend., 
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94.  A  collateral  security  of  a  higher  nature 
does  not  extinguish  the  original  contract,  as 
long  as  it  remains  unsatisfied.  14  Johns.,  404. 
The  plaintiff  here  cannot  be  limited  to  the 
remedy  under  the  mortgage, unless  it  be  shown 
that  on  its  forfeiture  he  took  possession  of  the 
boat. 

By  the  Court.  Nelson,  Ch.  J.  The  learned 
judge  was  right  in  granting  a  new  trial.  The 
purchase  money  of  the  boat  constituted  a  debt 
for  the  recovery  of  which  the  vendor  had  his 
remedy  by  action,  when  it  fell  due.  It  was  not 
necessary  that  a  note  or  bond  should  have  been 
given  to  preserve  the  debt  ;  it  existed  and  con- 
tinued in  full  force,  without  such  personal  se- 
curity. The  mortgage  was  given  as  collateral 
security,  and  did  not  merge  the  demand.  The 
one  is  the  principal, the  other  the  incident.and 
the  latter  can  never  merge  the  former. 

New  trial  granted. 

Cited  in-1  Duer,  411 ;  112  Mass.,  273. 


66O*]      *ST.  JOHN  &  TOUSEY 

v. 
VAN  SANTVOORD  ET  AL. 

Common  Carriers — Liability  for  Goods  Delivered 
to  Other  Forwarders. 

Common  carriers  employed  in  the  transportation 
of  sroods  on  the  Hudson  River,  between  N.  Y.  and 
Albany,  receiving1  a  package  directed  to  a  place  be- 
yond Albany.and  giving  an  acceptance  of  the  same, 
without  limiting  their  responsibility  to  Albany,  are 
liable  for  the  loss  of  the  goods  happening  after  their 
delivery  at  Albany  to  other  forwarders,  although 
such  delivery  be  conformable  to  the  usage  of  the 
trade,  if  knowledge  of  such  usage  be  not  brought 
home  to  the  owner  of  the  goods. 


Citations-8  Cow.,  223;  5  T.  R., 
343 ;  4  T.  R..  581. 


I;  Story.  Bail., 


"HRROR  from  the  N.  Y.  C.  P.  This  was  an 
J-J  action  on  the  case  against  the  defendants, 
common  carriers  of  a  tow  boat  line  of  vessels 
plying  between  Albany  and  N.  Y.,in  the  trans- 
portation of  goods  and  merchandise.  The 
plaintiffs  put  on  board  of  one  of  the  boats  of 
the  defendants  a  box  of  clothing  directed  to 
"J.  Petrie,  Little  Falls,  Herkimer  Co.,"  and 
obtained  a  receipt  therefor  from  the  master  of 
the  boat,  in  these  words:  "New  York, October 
22,  1836.  Rec'd  from  St.  John  &  Tousey,  on 
board  of  tow  boat  Ontario,  one  box  of  mer- 
chandise marked  J.  Petrie,  Little  Falls,  Her- 
kimer Co."  On  the  arrival  of  the  boat  at  Al- 
bany the  box  was  transferred  to  a  boat  forming 
part  of  a  line  of  canal- boats  plying  between 
Albany  and  Utica,  and  the  freight  of  the  box 
from  N.  Y.  to  Albany  was  paid  by  the  master 
of  the  canal  boat.  On  the  arrival  of  the  box  at 
Little  Falls  it  was  found  to  contain  12  pairs  of 
ladies'  shoes,  but  no  clothing;  and  on  exami- 
nation the  box  appeared  to  have  been  broken 
open.  The  defendants  proved  that  their  busi- 
ness was  limited  to  the  transportation  of  goods 
between  Albany  and  N.  Y.  ;  and  that  it  was 
the  universal  custom  or  usage  of  all  the  tow-boat 
lines  on  the  Hudson  River,  engaged  in  that 

NOTE.— Common  carriers— lAaMlity  beyond  their 
own  routes.  For  a  full  discussion,  see  Weed  v.  Sara- 
toga &  S.  Ry  Co.,  19  Wend.,  634.  note. 
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business,  when  they  brought  from  N.  Y.  boxes 
or  packages  directed  to  a  place  west  or  north  of 
Albany,  to  deliver  them  over  to  the  masters 
of  canal  boats  employed  in  the  transportation  of 
goods  west  and  north  of  Albany,  and  to  re- 
ceive from  them  the  river  freight,  which  was 
charged  to  the  consignee,  and  received  on  de- 
livery of  the  goods  to  him  ;  and  having  done 
so, the  owners  of  the  tow-boat  lines  considered 
their  duty  ended.  Knowledge  of  such  custom 
or  usage,  or  that  the  defendants'  line  termi- 
nated *at  Albany,  was  not  brought  [*O61 
home  to  the  plaintiffs,  and  proof  of  the  custom 
was  objected  to  by  them;  but  the  objection  was 
overruled.  The  presiding  judge  charged  the 
jury  that  there  was  no  evidence  of  any  con- 
tract on  the  part  of  the  defendants  to  carry  the 
goods  to  Little  Falls,  and  that  none  could  be 
implied  from  the  receipt  which  had  been  given; 
that  the  known  usage  of  the  trade  entered  into 
and  formed  part  of  the  contract  between  the 
parties;  and  if  they  should  find  that  the  goods 
were  delivered  at  Albany  according  to  such 
usage,  and  that  the  defendants  had  used  ordi- 
nary diligence  in  procuring  a  safe  conveyance, 
and"  in  forwarding  the  goods  beyond  Albany  to 
Little  Falls,  they  had  discharged  their  duty  as 
common  carriers,  and  were  entitled  to  a  ver- 
dict in  their  favor;  to  which  charge  the  plaint- 
iffs excepted.  The  jury  found  for  the  defend- 
ants, and  judgment  for  costs  being  rendered 
against  the  plaintiffs,  they  sued  out  a  writ  of 
error. 

Mr.  A.  L.  Allen,  for  the  plaintiffs,  insisted 
that  the  goods  being  directed  to  a  place  beyond 
Albany,  and  the  defendants  having  receipted 
them  as  thus  directed,  they  assumed  the  re- 
sponsibility of  their  safe  delivery  at  Little  Falls, 
and  that  the  evidence  of  usage  was  irrelevant, 
and  ought  not  to  have  been  received.  That  if 
the  defendants  did  not  intend  to  be  liable  be- 
yond Albany,  they  should  have  made  a  special 
acceptance.  That  the  judge,  therefore,  erred 
in  admitting  improper  evidence,  and  in  his 
charge  to  the  jury. 

.'//-.  C.  Van  Santvoord,  for  the  defend- 
ant, contended  that  his  clients,  being  common 
carriers  only  between  Albany  and  N.  Y.,  could 
not  be  held  responsible  for  the  safety  of  the 
goods  beyond  Albany;  that  the  receipt  for  the 
goods  imported  no  more  than  that  they  would 
safely  transport  them  as  far  as  their  route  ex- 
tended, and  that  the  delivery  of  the  goods  at 
Albany  in  conformity  to  the  established  usage 
of  the  trade  discharged  them  from  all  responsi- 
bility. He  insisted  that  the  case  of  Oarside  v. 
Proprs.  Trent  and  Mersey  Navigation,  4  T.  R., 
581,  fully  supported  the  last  proposition,  and 
could  not  be  distinguished  from  the  present 
case.  He  also  cited  8  Cow.,  223  ;  Story,  Bail., 
345,  and  Story,  Ag.,  94,  sec.  106. 

*  By  the  Court,  Nelson,  Ch.  J.  lam  [*6«2 

of  opinion  the  court  below  erred  in  charging 
that  the  usage  of  the  trade  at  Albany  deter- 
mined the  rights  of  the  parties,  there  being 
no  contract,  express  or  implied,  to  carry  the 
goods  beyond  that  place.  It  appears  to  me 
such  a  contract  is  fairly  to  be  inferred  from 
the  receipt  of  the  captain,  in  the  absence  of 
any  explanation.  The  box  was  directed  to  J. 
Petrie,  Little  Falls,  Herkimer  Co.,  indicating 
plainly  to  whom  the  plaintiffs  were  desirous  of 
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sending  it,  and  was  delivered  on  board  for  the 
express  purpose  of  transshipment  to  him;  and 
without  any  qualification  or  explanation  the 
agent  received  the  article,  and  gave  his  receipt 
therefor;  in  effect,  saying  to  the  plaintiffs  I 
will  take  and  deliver  it  at  the  place  of  destina- 
tion, according  to  the  direction.  So  the  plaint 
iffs  must,  undoubtedly,  have  understood  the 
contract.  It  is  the  plain  interpretation  of  the 
transaction.  If  the  defendants  had  intended 
to  limit  their  duty  as  common  carriers  short  of 
the  place  of  destination,  they  should  in  some 
way  have  indicated  to  the  plaintiffs  this  intent. 
Perhaps  usage  of  the  line  brought  home  to 
them  might  have  been  sufficient,  and  might 
have  controlled  the  otherwise  reasonably  im- 
plied engagement  from  the  receipt^  but  the 
contract  derivable  therefrom  is  too  explicit 
and  manifest  to  be  varied  by  the  mere  fact  of 
such  general  custom.  Regularly,  the  receipt 
itself  should  have  limited  the  carriage  to  Alba- 
ny, to  be  forwarded  thence  to  the  place  of  des- 
tination, if  to  be  sent  further.  Then  the  de- 
fendants would  have  been  liable  as  carriers  to 
Albany,  and  as  forwarders  only  beyond  that 
point.  This  is  a  very  common  arrangement 
with  carriers.  8  Cow.,  223  ;  5  T.  R.,  389  ; 
Story,  Bail.,  343;  4  T.  R.,  581.  The  contract 
would  thus  have  been  materially  modified,  as 
the  forwarder  is  only  liable  for  ordinary  care 
in  procuring  a  proper  conveyance  for  the 
goods;  and  all  parties  would  have  understood 
their  rights  and  liabilities. 
Judgment  reversed. 

Reversed-6  Hill.  157. 

Explained— 2  Am.  Rep.,  248(48  N.  H.,  348);  12  Am. 
Rep.,  27  (51  N.  H.  35). 

Cited  in-12  N.  Y.,  255 ;  22  Barb.,  567  ;  30  How.  Pr.. 
408  ;  1  Daly,  554  ;  3  Daly,  394  ;  120  Mass.,  142  ;  42  Am. 
Dec.,  495  (16  Vt.,  61);  50  Am.  Dec.,  553  (4  La.  Ann.,  21). 
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*TILDEN 
GARDINIER  AND  McKINLAY. 


New  Trial — Surprise — Action  on  Note — Indors- 
er  as  Witness. 

A  new  trial  will  be  granted  on  the  ground  of  sur- 
prise, where  a  witness  who  has  been  duly  sub- 
paenaed,  and  under  whom  the  plaintiff  claims  title 
to  a  note,  the  recovery  of  which  is  sought,  at  the 
moment  of  the  trial  absents  himself,  so  that  the  de- 
fendant cannot  avail  himself  of  the  benefit  of  his 
testimony. 

In  an  action  by  an  indorsee  against  the  maker  of 
a  note,  the  indorser  is  not  a  competent  witness  for 
the  maker,  if  he  be  interested  in  defeating  the  re- 
covery. 

Citation-7  Wend..  67, 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1841,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  on  a  prom- 
issory note,  made  by  the  defendants  Apr.  15, 
1836,  for  $192.10,  pnyableto  J.  B.  Glentworth 
&  Co.  or  order,  six  months  after  date,  which 
was  indorsed  by  the  payees.  The  defendants 
proved  that  Jan.  6th,  1837,  the  payees  wrote 
to  them,  requesting  payment,  or  a  new  note  at 
60  days,  which  they  accordingly  sent,  and 
which  was  received  by  Glentworth  &  Co.  and 
handed  over  by  them  to  their  assignees,  they 
having  Jan.  10  made  an  assignment  of  their 
property  for  the  benefit  of  their  creditors; 
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which  note  was  paid  at  maturity.  After  such 
payment,  the  assignees  of  Glentworth  &  Co. 
demanded  from  Charles  Burrall  a  statement 
of  notes  placed  in  his  hands  by  Glentworth 
&  Co.  The  agent  employed  to  make  the  de- 
mand, had  been  the  clerk  of  Glentworth  & 
Co.,  and  testified  that  the  note  in  question,  to- 
gether with  a  number  of  others,  had  been 
placed  by  Glentworth  &  Co.  in  the  hands  of 
Burrall,  as  collateral  security  for  a  loan  made; 
that  he  had  been  so  informed  by  Burrall;  that 
at  the  time  he  called  upon  Burrall,  he  saw  in 
his  possession  the  bundle  of  notes  which  had 
been  put  up  by  the  firm;  he  did  not  see  the 
note  in  question,  but  Burrall  admitted  that  he 
had  it  in  his  possession.  The  admissions  of 
Burrall  were  objected  to  by  the  plaintiff's 
counsel,  and  excluded  by  the  judge.  James  B. 
Glentworth  was  called  as  a  witness,  by  whom 
the  defendants  offered  to  prove  that  the  note 
in  question,  with  others,  was  placed  in  the 
hands  of  Burrall  as  collateral  security  for  an 
usurious  loan.  He  was  *objected  to  as  [*664 
an  incompetent  witness  on  the  ground  of  in- 
terest, and  rejected  by  the  judge.  Burrall  was 
then  called  as  a  witness  on  the  part  of  the  de- 
fendants, but  did  not  appear.  The  counsel  for 
the  defendants  insisted  that  enough  had  been 
shown  to  require  the  plaintiff  to  prove  the  time 
when  he  received  the  note,  and  the  considera- 
tion paid  for  it.  The  judge  ruled  that  the  con- 
sideration had  not  been  impeached;  that  the 
legal  presumption  was  that  Burrall  had  re- 
ceived the  note  before  maturity,  and  that  there- 
fore the  plaintiff,  holding  all  the  rights  of 
Burrall,  was  entitled  to  recover;  and  the  jury, 
under  his  direction,  found  a  verdict  for  the 
plaintiff. 

On  the  above  case,  and  on  the  ground  of 
surprise,  the  defendants  asked  for  a  new  trial. 
They  produced  affidavits  showing  that  Burrall 
was  subpoenaed  as  a  witness  on  their  part  to 
attend  the  trial;  that  after  the  trial  commenced 
he  was  at  the  door  of  the  court  room,  beck- 
oned to  come  in,  but  instead  of  doing  so,  se- 
creted himself,  or  went  away;  that  he  was 
searched  for,  but  could  not  be  found.  The 
defendants  swore  that  they  had  no  notice  of 
the  assignment  made  by  Glentworth  &  Co.  un- 
til after  Mar.  29,  1837. 

Mr.  C.  P.  Kirkland,  for  defendants. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  no  error  has  been  committed  by  the 
learned  judge  at  the  circuit,  and  that  a  new 
trial  cannot  be  granted  on  that  ground. 

The  intere'st  of  Glentworth  was  not  bal- 
anced. He  will  be  liable  to  the  defendants  for 
the  costs  and  expenses  of  the  suit,  in  case  the 
plaintiff  succeeds,  which  turns  the  balance  of 
interest  against  them;  and  as  it  respects  the  ti- 
tle to  the  note,  for  aught  shown,  Burrall  took 
itbonafide,  and  for  value,  which  inured  to  the 
benefit  of  the  plaintiff.  He  had  a  right  to  pro- 
tect himself  under  this  title,  without  regard  to 
the  circumstances  attending  the  transfer  to 
himself. 

But  I  am  inclined  to  think  that  justice  and 
fair  dealing  require  us  to  grant  a  new  trial  on 
the  ground  of  surprise,  arising  out  of  the  im- 
proper conduct  of  Burrall.  As  the  note  has 
passed  through  his  hands,  he  is  not  to  be  re- 
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665*]  garded  in  the  *light  of  a  stranger  to 
tin-  transaction,  for  whose  conduct  the  plaint- 
iff should  not  be  held  in  any  way  responsible. 
On  the  contrary,  he  is  to  be  presumed  to  have 
in  some  measure  a  common  interest  in  the  re- 
covery, as  he  may  be  accountable  if  the  de- 
fendants should  succeed;  at  least,  a  well  found- 
ed suspicion  that  such  an  interest  may  exist, 
naturally  arises  from  the  circumstances  attend- 
in!;  his  departure  from  court  to  avoid  being 
called  as  a  witness.  It  was  obviously  by  con- 
trivance and  design,  with  the  settled  purpose 
of  embarrassing  the  defense.  Such  conduct 
should  not  succeed  anywhere,  much  less  in  a 
court  of  justice.  Reasonable  care  and  dili- 
gence had  been  used  to  procure  his  attend- 
ance; and  the  ground  of  surprise  is  as  strong 
as  in  the  case  of  Jackson  v.  Warford,  1  Wend., 
67. 

New  trial  granted,  on  payment  of  costs. 

Cited  in-4  Hill,  125;  19  Hun,  79. 


VANDERBILT 
THE  EAGLE  IRON  WORKS. 

Incorporation  Act  of  1821,  not  Limited  to  Five 
Tears — Completion  of  Work  in  Manner  Dif- 
ferent from  That  Stipulated — Waiver — Remedy 
of  Party  for  whom  Work  Done. 

The  Act  Relative  to  Incorporations  for  Manufact- 
uring,Purposes,  passed  Jan.  26, 1821,  is  not  limited 
in  its  operation  to  five  years  after  its  passage,  but  is 
an  absolute  Act,  in  force,  until  it  shall  be  repealed. 

Where  the  payment  of  money  depends  upon  the 
doing  of  work  in  a  particular  manner,  and  the  work 
is  done,  though  not  in  the  manner  stipulated,  but  is 
accepted  and  reduced  to  use  by  the  party  for  whom 
it  is  done,  he  cannot,  in  an  action  against  him  for 
the  price,  insist  upon  the  deficiency  as  the  non-per- 
formance of  a  condition  precedent ;  all  he  can  claim 
is  a  reduction  for  the  part  left  unperformed.  The 
party  in  such  case  is  deemed  to  have  waived  the 
condition. 

Citations— Act,  March  22, 1811 ;  Act,  March  29, 1816: 
Act,  March  31, 1818 ;  Act,  Jan.  26,  1821 ;  3  B.  S.,  220, 
224. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  Eagle  Iron  Works  brought 
an  action  of  debt  against  Vanderbilt,  and  de- 
clared on  an  agreement,  under  seal,  entered 
into  by  the  parties,  bearing  date  Mar.  8,  1888, 
whereby  the  plaintiffs  obligated  themselves  to 
manufacture  and  put  up  on  board  of  a  boat  to 
be  built  by  the  defendant,  a  low  pressure 
steam-engine  similar  to  the  engine  of  the  steam- 
boat Cliftou,  belonging  to  C.  Vanderbilt,  and 
also  to  furnish  all  braces  for  king  posts,  etc., 
the  whole  to  be  constructed  to  the  satisfaction 
66(5*1  *of  the  defendant,  and  the  engine  to 
be  ready  for  operation  within  one  month  after 
the  defendant's  boat  should  be  launched.  The 
defendant  on  his  part  agreed  to  pay  to  the 
plaintiffs  the  sum  of  $10,500  in  three  install- 
ments, to  wit:  $3,500  on  signing  the  agree- 
ment, $3,500  when  the  engine  should  be  put 
in  operation  on  the  boat,  and  $3,500  within  90 
days  after  the  engine  should  be  put  in  success- 
ful operation  and  found  to  be  in  conformity  to 
the  contract.  The  suit  was  brought  for  the  re- 
covery of  the  last  installment.  The  defendant 
pleaded  non  est  factum,  and  sundry  special 
pleas. 

On  the  trial  of  the  cause  the  plaintiffs  pro- 
duced from  the  office  of  the  Secretary  of  State 
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a  certified  copy  of  a  certificate  filed  by  them 
Jan.  25,  1837,  stating  that  they  had  formed  a 
company  for  manufacturing  purposes,  pursu- 
ant to  the  statute  in  such  case  made  and  pro- 
vided, by  the  corporate  name  of  The  Eagle 
Iron  Works,  for  the  purpose  of  manufacturing 
from  the  ore,  bar-irons,  mill-irons  and  iron- 
mongery. The  defendant  objected  that  the 
Act  under  which  the  incorporation  took  place 
was  passed  before  the  adoption  of  the  new 
Constitution,  subsequent  to  which  no  Act  had 
been  passed  giving  a  charter  to  the  plaint- 
iffs, and  that,  therefore,  the  incorporation  of 
the  plaintiffs  was  void.  The  court  overruled 
the  objection.  The  plaintiffs  then  proved  that 
they  constructed  the  engine,  and  put  it  on 
board  the  Wave,  a  steamboat  owned  by  the  de- 
fendant, and  that  it  was  put  in  successful  op- 
eration July  10  or  12, 1838;  that  the  defendant 
was  on  board  and  approved  the  work.  On  the 
part  of  the  defendant  it  was  proved  that  the 
Wave  was  launched  May  10  or  12,  1838;  that 
the  engine  of  the  steamer  Clifton  had  braces  to 
the  connecting  rods,  and  the  engine  of  the 
Wave  was  deficient  in  that  respect,  and  that 
the  cost  of  such  braces  was  from  $75  to  $100. 
The  defendant  insisted,  both  before  and  after 
the  machinery  was  put  in  the  boat,  that  the 
braces  to  the  connecting  rods  should  be  fur- 
nished. The  defendant  proved  payments  made 
by  him  on  the  contract  to  the  amount  of 
$7,900.60.  The  judge  charged  the  jury,  that 
it  seemed  that  the  only  deficiency  in  the  per- 
formance of  the  contract  *on  the  part  [*667 
of  the  plaintiffs,  was  the  omission  to  supply  the 
connecting  rods,  or  braces  to  the  connecting 
rods;  but  that  such  omission  was  no  objection 
to  the  plaintiff's  right  to  recover,  if  they  should 
find  that  the  defendant  had  permitted  the  en- 
gine to  be  put  on  board  the  boat,  had  accept- 
ed it  as  his  property,  and  continued  to  use  it 
as  his  own;  that,  in  such  case,  he  must  be 
deemed  to  have  waived  the  furnishing  of  the 
rods  as  a  condition  precedent  to  the  plaintiffs' 
right  of  recovery,  and  only  to  have  insisted 
upon  a  subsequent  performance  or  compensa- 
tion for  the  omission;  and  if  they  should  find 
that  the  machinery  was  deficient  in  respect  to 
the  connecting  rods,  they  must  deduct  the 
value  thereof  from  the  amount  they  should 
find  due  to  the  plaintiffs.  The  jury  found  a 
verdict  for  the  plaintiffs,  certifying  the  amount 
due  to  be  $2,957.17,  upon  which  judgment  was 
entered.  The  defendant  having  excepted  to 
the  decisions  and  charge  of  the  court,  sued  out 
a  writ  of  error. 

Mr.  S.  Sherwood,  for  plaintiff  in  error. 

Mr.  D.  D.  Field,  for  defendants  in  error. 

By  the  Court,  Nelson,  Oh.  J.  The  first 
general  Act  Authorizing  Associations  to  be 
Formed  into  Corporate  Bodies  was  passed  Mar. 
22,  1811,  and  was  limited  to  5  years.  It  was 
continued  to  May  1,  1817,  by  the  Act  of 
Mar.  29,  1816,  when  it  expired;  but  was  again 
revived  for  5  years  by  an  Act  passed  Mar.  31, 
1818;  and  Jan.  26, 1821,  an  Act  was  passed  de- 
claring that  it  "be  hereby  revived  and  con- 
tinued in  full  force  and  operation,  anything 
contained  in  any  other  law  to  the  contrary  not- 
withstanding." See  all  the  Acts  on  the  sub- 
ject, collected  3  R.  S.,  220-224.  It  is  supposed 
by  the  counsel  for  the  plaintiff  in  error,  that 
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this  Act  in  effect  only  extended  that  of  1811  to 
Jan  ,  1826,  and  that  it  then  expired  and  has 
not  been  since  in  force.  The  argument  is,  that 
the  5  years'  limitation  was  incorporated  in  the 
•original  Act  of  1811,  and  formed  an  essential 
part  of  it,  and  that  the  simple  revival  necessa- 
rily included,  embraced  and  carried  it  along 
<><58*]  with  the  other  provisions;  *and  hence 
must  expire  at  the  expiration  of  that  period,  by 
its  own  limitation.  The  course  of  legislation 
on  the  subject,  I  think,  fairly  refutes  this  view. 
The  several  Acts  reviving  the  Act  of  1811, 
-down  to  the  one  in  question,  were  passed  by 
the  Legislature  obviously  upon  the  supposi- 
tion that  an  absolute  revival  would  extend  it 
indefinitely,  and  hence  each  of  them  contains  a 
limitation  as  to  time.  The  Act  of  1821  is  alone 
absolute  and  unlimited  in  this  respect,  and  was 
undoubtedly  designed  to  give  full  force  and 
•operation  to  the  original  Law  of  1811,  until  re- 
pealed. Such  has  been  the  uniform  under- 
standing and  usage  under  it. 

Whether  the  acceptance  of  the  engine  by  the 
•defendant  on  board  his  boat,  and  continued 
use  and  enjoyment  of  it  as  his  own  for  the  pur- 
poses for  which  it  was  made,  was  to  be  deemed, 
under  the  circumstances,  a  waiver  as  to  fur- 
nishing the  braces  as  a  condition  precedent  to 
the  payment  of  the  money,  was  properly  left 
to  the  jury;  and  their  verdict  is  conclusive 
upon  the  question.  Indeed,  we  do  not  see  how 
any  other  conclusion  could  well  be  arrived  at. 
•Granting  that  the  defendant  insisted,  both  be- 
fore and  after  the  delivery  of  the  engine,  that 
the  braces  must  be  furnished,  it  by  no  means 
necessarily  follows  that  he  intended  thereby  to 
indicate  that  no  money  would  be  paid  till  then, 
according  to  the  contract;  all  that  can  be  fair- 
ly implied  is,  that  he  meant  to  hold  the  plaint- 
iffs accountable  for  them,  and  did  not  by  ac- 
cepting intend  to  waive  the  right  to  call  for  the 
article.  After  the  acceptance  and  use,  under 
the  circumstances  detailed  in  the  case,  it  would 
require  a  very  positive  and  specific  reservation 
of  a  precedent  condition,  to  preserve  it  with 
all  its  technical  and  penal  consequences. 

Judgment  affirmed. 

Cited  in-2  Demo,  398 ;  17  N.  Y.,  176 ;  45  N.  Y.,  566 ; 
SI  N.  Y..  345  (37  Am.  Rep.,  505) ;  57  Barb.,  323. 
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Action  for  Use  and  Occupation — Desertion  of 
Premises —  Whether  Uninhabitability  of  Prem- 
ises a  Defense. 

An  action  lies  for  use  and  occupation  though  the 
tenant  has  deserted  the  demised  premises,  if  the  con- 
tract still  remain  in  force  ;  if  the  tenant  voluntari- 
ly abstains  from  the  occupation  it  is  no  defense. 

A  tenant,  after  entry,  is  liable  for  the  rent  agreed 
to  be  paid,  though  the  demised  premises  are,  in  an 
unhealthy  condition ;  if  the  inconvenience,  what- 
ever it  be,  cnn  be  readily  removed,  it  should  be 
•done,  and  the  damages  of  the  tenant  set  up  in  ex- 
tinguishment or  reduction  of  the  rent;  but  if  the 
tenant  enters  with  knowledge,  or  means  of  knowl- 
•edge,  of  existing  circumstances,  he  cannot  claim  a 
reduction  ;  and  in  such  case,  though  it  be  ruled  on 
the  trial  that  he  is  not  entitled  to  show  that  the 
premises  were  uninhabitable,  but  must  bring  a  cross 
action  to  recover  his  damages,  a  judgment  will  not 
be  reversed,  if  it  be  manifest  that  by  such  decision 
he  has  not  been  injured. 

Citations-5  Taunt..  603;  2  Stark.  Ev.,  853;  5  Bing. 
N.  C.,  501;  Com.  Land.  &  Ten.,  450;  4  Taunt.,  45;  8 
Wend.,  109;  12  Wend.,  529. 
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ERROR  from  the  N.  Y.  C.  P.  De  Graw 
brought  an  action  of  assumpsit  against 
Westlake  for  the  use  and  occupation  of  a  house. 
Westlake  had  hired  the  premises  for  one  year, 
at  a  rent  of  $601  annually,  payable  quarterly. 
The  rent  of  the  first  two  quarters  was  paid, 
when  the  defendant  left  the  premises,  alleging 
that  they  were  uninhabitable,  by  reason  of  in- 
tolerable stenches  pervading  the  basement  and 
other  portions  of  the  house.  The  action  was 
brought  for  the  third  quarter's  rent,  due  Feb. 
1,  1839.  It  was  proved  that  soon  after  the  de- 
fendant took  possession  of  the  premises,  he 
and  hia  family  were  greatly  incommoded  by 
the  stenches,  that  the  house  was  uninhabitable 
on  account  thereof,  and  that  the  defendant 
was  advised  to  remove  from  the  house  on  ac- 
count of  the  danger  to  the  health  of  himself 
and  family.  About  the  middle  of  September, 
the  defendant  requested  the  plaintiff  to  cause 
the  difficulty  to  be  removed  by  repairing  the 
house  or  otherwise.  The  plaintiff  accordingly 
sent  a  mechanic  for  that  purpose,  who  satis- 
fied himself  that  the  stench  proceeded  from 
dead  rats  under  the  floor  or  elsewhere  about 
the  premises;  and  told  the  defendant  that  he 
would  have  to  take  up  a  part  of  the  basement 
floor,  and  part  of  the  plastering,  to  get  at  the 
cause  of  complaint  and  remove  it.  The  de- 
fendant told  him  he  might  do  what  he  chose, 
but  that  he,  the  defendant,  would  not  stay  in 
the  house;  and  accordingly,  at  the  expiration 
of  the  second  quarter,  quit  the  premises.  In 
*May,  1839,  another  tenant  took  posses-[*67O 
sion  of  the  premises,  and  there  was  then  a  very 
bad  stench,  particularly  in  the  basement,  which, 
on  examination,  was  found  to  proceed  from 
six  or  eight  dead  rats  lying  undpr  a  step,  which 
had  probably  been  killed  by  arsenic.  There 
was  a  large  grocery  kept  on  the  first  floor  of 
the  building.  It  was  proved  on  the  part  of  the 
defendant,  that  the  plaintiff,  with  his  family, 
resided  in  the  house  for  several  years,  up  to 
May  1,  1838;  and  whilst  he  resided  in  the 
house  there  was  a  bad  smell  there;  sometimes 
very  disagreeable,  and  at  other  times  less  of- 
fensive; it  was  supposed  to  proceed  from  dead 
rats.  The  evidence  of  the  house  being  unin- 
habitable, was  given  as  well  for  the  purpose 
of  excusing  the  defendant  from  payment  of 
the  rent  on  account  of  the  state  of  the  house, 
as  for  the  purpose  of  showing  fraud  on  the 
part  of  the  plaintiff,  either  in  concealing  the 
fact  of  the  existence  of  the  noxious  smells,  or 
in  making  false  representations  on  the  subject. 
The  counsel  for  the  plaintiff  objected  to  the 
testimony,  insisting  that  the  fact  of  the  house 
being  uninhabitable  could  not  be  shown  in  this 
action  in  excuse  of  payment  or  reduction  of 
damages;  but  that  the  defendant  must  resort 
to  his  action  to  recover  damages.  The  pre- 
siding judge  ruled  that  the  evidence  was  in- 
admissible for  the  purpose  of  excusing  pay- 
ment or  reducing  damages  ;  but  that  it  was 
proper  for  the  purpose  of  showing  fraud  on  the 
part  of  the  plaintiff.  The  defendant  excepted 
to  the  first  branch  of  this  decision.  The  judge 
charged  the  jury,  that  if  the  house  was  unin- 
habitable when  the  defendant  entered,  or  sub- 
sequently became  so,  by  reason  of  any  noxious 
smell,  the  defendant  must  pay  the  rent,  and 
bring  his  action  for  damages,  unless  the  plaint- 
iff had  been  guilty  of  fraud;  and  if  they  should 
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find  thai  the  plaintiff  hnd  been  guilty  of  fraud, 
they  must  find  a  verdict  for  the  defendant.  To 
the  first  branch  of  the  charge  the  defendant 
excepted.  The  jury  found  For  the  plaintiff, 
and  judgment  being  entered  upon  such  finding, 
the  defendant  sued  out  a  writ  of  error. 

Mr.  W.  C.  Noyes,  for  the  plaintiff  in  error, 
insisted  that  the  action  for  use  and  occupation 
67  1*]  does  not  lie,  unless  the  premises  *have 
been  actually  occupied,  or  the  omission  to  oc- 
cupy them  is  solely  attributable  to  the  tenant. 
That  here  the  hiring  manifestly  originated  in 
error  ;  the  premises  were  unfit  for  occupation, 
and  the  tenant  had  a  right  to  leave  them;  and 
having  done  so.  and  received  no  equivalent  for 
the  rent  agreed  to  be  paid,  the  landlord  was 
not  entitled  to  recover.  In  support  of  these 
positions,  he  cited,  7  Carr.  &  P.,  610  ;  9  Id., 
878;  4  Id.,  65;  2  H.  Bl.,  819;  3  Ad.  &  El. ,659; 
7  Dea.  &  Ryl.,  117  ;  Ryan  &  M.,  268  ;  1  Brod. 
&  B.,  50;  2  Moody  &  if.,  112;  1  M.  &  Rob., 
112;  5  Taunt.,  518;  1  Domat,  bk.  I,  tit.  4,  sec. 
8;  8  Cow.,  727;  4  Wend.,  505;  12  Id.,  529;  22 
Id.,  155;  8  London  Jurist,  653;  4  Id.,  506. 
He  also  insisted,  that  the  evidence  that  the 
premises  were  uninhabitable  was  admissible  in 
extinguishmentor  in  reduction  of  the  damages, 
and  that  the  judge  erred  in  deciding  that  the 
defendant  must  resort  to  a  cross-action. 

Mr.  J.  Greenwood,  for  the  defendant  in 
error,  insisted,  that  the  landlord  not  having 
been  guilty  of  any  fraud  in  the  letting,  nor  of 
any  subsequent  wrongful  act  of  omission  or 
commission ;  and  the  tenant  having  entered  and 
occupied  the  premises.the  landlord  was  entitled 
to  recover.  2  Stark.  Ev.,  853,  858;  4  Taunt., 
45  ;  2  Selw.,  551.  He  further  insisted,  that  the 
tenant  quit  in  his  own  wrong.  He  knew,  or 
might  have  known,  the  condition  of  the  prem- 
ises when  he  hired  them  ;  he  knew  there  was 
a  grocery  kept  in  the  building,  and  might  have 
anticipated  the  consequences.  The  nuisance 
was  of  an  abatable  character,  and  the  tenant 
should  have  removed  it ;  instead  of  doing  so, 
he  declined  having  it  abated  by  the  landlord. 

By  the  Court,  Nelson,  Oh.  J.  The  landlord 
may  recover  in  the  action  for  use  and  occupa 
lion,  though  the  tenant  has  deserted  the  prem- 
ises,provided  the  contract  still  remains  in  force; 
in  the  language  of  Gibbs,  Ch.  J. ,  in  Whitehead 
v.  Clifford,  5  Taunt.,  518,  the  action  depends 
upon  actual  occupation,  or  upon  an  occupa- 
tion the  defendant  might  have  had,  if  he  had 
not  voluntarily  abstained  from  it.  See,  also,  2 
672*]*Stark.  Ev.,  853,  and  cases,  5  Bing.  N. 
C..  501  ;  Com.,  Land.  &  T.,  450;  4  Taunt.,  45. 

Then,  was  the  defendant  justified  in  putting 
an  end  to  the  lease  on  account  of  the  noxious 
smell,  set  up  as  a  defense  in  this  case  ?  It 
must  be  assumed  that  no  fraud  was  practiced 
upon  him  by  the  plaintiff,  as  that  has  been 
negatived  by  the  jury.  It  appears,  also,  that 
the  alleged  nuisance  existed  at  and  before  the 
defendant  made  the  contract  and  entered  into 
possession;  and  that  it  arose  from  the  carcasses 
of  dead  rats  under  the  steps  of  the  house. 
The  discovery  was  made  by  the  succeeding 
tenant;  and  it  seems  to  me  that  ordinary  vigi- 
lance on  the  part  of  the  defendant  would  have 
enabled  him  to  have  done  the  same.  He  not 
only  appears  to  have  been  remiss  in  this  re- 
spect himself,  but  even  refused  to  allow  a  me- 
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chanic,  sent  by  the  plaintiff,  to  take  the  neces- 
sary steps  to  detect  and  remove  the  cause  of 
the  nuisance.  It  was  readily  removable  when 
discovered,  and  in  its  own  nature  was  of  but 
temporary  duration.  It  is  an  inconvenience  to 
which  all  dwellings  are  more  or  less  subject  at 
times  ;  but  which,  with  ordinary  skill  and  at- 
tention, may  be  abated  by  the  tenant.  It 
would,  I  apprehend,  be  the  introduction  of  a 
new  principle  into  the  law  of  landlord  and  ten- 
ant, and  one  liable  to  great  abuse, to  give  coun- 
tenance to  this  defense. 

In  the  case  of  Izon  v.  Oorton,  5  Bing.  N.  C.r 
501,  the  upper  rooms,  which  the  defendants 
occupied, had  become  uninhabitable  on  account 
of  damage  done  accidentally  by  fire,  yet  this 
action  was  held  to  lie  for  rent  accruing  subse- 
quent thereto,  until  the  regular  termination  of 
the  tenancy.  The  defendants  held  under  a  pa- 
rol  lease  from  year  to  year,  which  terminated 
on  the  usual  notice. 

I  do  not  deny  but  that,  if  the  defendant  had 
been  entitled  to  damages  for  not  repairing  in 
this  case,  they  might  have  been  set  up  by  way 
of  reducing  or  extinguishing  the  rent  within 
Reab  v.  McAlister,  8  Wend.,  109,  and  kindred 
cases.  This  view  was  not  intended  to  be  ques- 
tioned or  impaired  in  Etheridge  v.  Osbmn,  12 
Wend.,  529,  by  the  late  Chief  Justice.  That 
was  an  action  of  replevin  by  the  tenant, whose 
property  had  been  distrained  for  the  rent  ;  the 
ground  taken  by  him  was,  that  the  breach  of 
covenant  of  the  lessor  *in  the  particu-  [*673 
larcase  deprived  the  tenant  of  the  full  enjoy- 
ment of  the  premises,  and  operated  as  a  virtuaF 
eviction.  This  ground  was  denied  by  the 
Chief  Justice,  holding  that  the  breach  did  not 
amount  to  an  eviction,  and  that  the  only  rem- 
edy was  an  action  upon  the  covenant.  Had! 
the  landlord  sued  for  the  rent,  instead  of  re- 
sorting to  the  remedy  by  distress,  the  doc- 
trine of  Reab  v.  McAluter  would  have  been  ap- 
plicable. 

In  the  case  before  us,  though  (he  court,  I 
think,  erred  in  holding  that  if  the  tenant  was- 
entitled  to  damages  for  not  removing  the  nui- 
sance, he  must  resort  to  his  cross-action,  and* 
could  not  set  them  up  by  way  of  defense  to  the 
rent ;  still,  as  we  are  of  opinion  that  no  right 
to  such  damages  legally  existed  on  the  part  of 
the  defendant,  as  the  inconvenience  was  one 
that  did  not  come  within  the  contract  of  the 
landlord  to  remove,  no  injustice  has  been  done, 
and  the  judgment  of  the  court  below  should 
be  affirmed. 

Judgment  affirmed. 

Breachof  contract— Recoupment  of  damages.  Cited 
in-7  Hill,  56:  2  N.  Y  ,  288  ;  77  N.  Y.,  291. 

Landlord  and  tenant— Use  and  occupation,  action 
for.  Cited  in  -7  Hill,  88 :  84  N.  Y..  292 ;  29  How.  Pr., 
290:  3  E.  D.  S.,  431 :  1  Hilt.,  78;  2  Hilt.,  235. 

Eviction— Abandonment  hj/  tenant.  Cited  in  -4 
Hun,  102 ;  6  T.  &  C.,  381 ;  3  Rob.,  329 ;  1  Daly,  100,  482. 


WOODRUFF 

v. 

THE  MERCHANTS'  BANK  OF  THE  CITY 
OF  NEW  YORK. 

Bill  of  Exchange — Days  of  Grace — Check. 

A  bill  of  exchange  drawn  upon  the  cashier  of  a 
bank,  and  accepted  by  him  In  hie  official  character, 
payable  to  the  order  of  the  payee,  at  a  future  day.i* 
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a  bill  of  exchange,  entitled  to  days  of  grace,  and  is 
not  a  bank  check  or  draft,  falling  due  at  the  expira- 
tion of  the  time  specified  in  it. 

It  is  essential  to  a  check  eo  nominee,  or  bank  draft, 
that  it  be  payable  to  bearer,  and  on  demand  ;  and 
then  days  of  grace  do  not  attach  any  more  than  to 
bills  or  notes  payable  on  demand. 

Citations-Chit.  Bills,  50  a;  Chit.,  Jr.,  3,  24,  26;  21 
Wend.,  337. 


was  an  action  on  the  case,  tried  at  the 
1  Niagara  Circuit  in  Oct.,  1839,  before  the 
Hon.  Nathan  Dayton,  one  of  the  Circuit  Judges. 
The  suit  was  brought  for  the  omission  of  the 
notary  of  the  Bank  in  not  duly  presenting  for 
payment  and  protesting  a  bill  of  exchange  sent 
to  the  Bank  for  collection,  whereby  the  plaint- 
iff lost  his  remedy  upon  the  bill  against  the 
drawer,  acceptor  and  indorser.  The  bill  is  in 
these  words: 
674*j  *"$1500.  DETROIT,  Nov.  15,  1838. 

Sixty  days  after  date,  pay  to  the  order  of 
Daniel  Green,  Esq.,  fifteen  hundred  dollars  at 
the  Fhcenix  Bank  in  the  city  of  New  York, 
value  received,  which  place  to  account. 
Your  ob.  serv't, 

L.  GODARD, 

To  Wm.  H.  Griswold,  Esq.,        Detroit,  Mich. 
Cashier  Oakland  County  Bank, 

Mich." 

It  was  accepted  in  these  words,  written 
across  its  face:  "Accepted.  Wm.  H.  Griswold, 
cashier,"  and  was  indorsed  by  the  payee.  The 
signatures  of  the  drawer,  acceptor  and  indorser, 
were  duly  proved,  and  it  was  admitted  that  on 
the  third  day  of  January,  1839,  the  Merchant's 
Bank  received  the  bill  for  collection.  It  ap- 
peared in  evidence  that  the  bill  was  not  pre- 
sented for  payment  Jan.  17,  the  third  day  of 
grace  ;  but  was  presented  Jan.  14,  and  on  that 
day  protested,  and  notices  of  non-payment  for- 
warded. The'  counsel  for  the  defendants  in- 
sisted that  an  instrument  in  the  above  form 
was  a  bank  check  or  draft,  and  that  according 
to  the  usage  and  custom  of  merchants  in  the 
City  of  N.  Y.,  it  fell  due  at  the  expiration  of 
60  days,  and  was  not  entitled  to  the  days  of 
grace  allowed  on  promissory  notes  and  bills  of 
exchange.  This  usage  was  proved  by  one 
president  and  four  cashiers  of  banks  in  the 
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City  of  N.  Y.,  and  by  a  distinguished  broker 
in  that  city  ;  which  evidence  was  objected  to 
by  the  counsel  for  the  plaintiff,  but  the  objec- 
tion was  overruled  and  the  evidence  received  : 
to  which  decision  the  counsel  for  the  plaintiff 
excepted.  The  judge  thereupon  charged  the 
jury  that  the  plaintiff  was  not  entitled  to  re- 
cover, and  the  jury,  under  his  direction, found  a 
verdict  for  the  defendants;  which  the  plaintiff 
moves  to  set  aside.  The  cause  was  submitted 
on  written  arguments  by, 

Mr.  J.  L.  Curtenius,  for  plaintiff. 

Mr.  B.  W.  Bonney,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  Whether  the 
instrument  in  question  is  to  be  regarded  as 
drawn  upon  the  Oakland  Co.  *Bank,  [*675 
or  upon  Wm.  H.  Griswold  individually,  it  is 
quite  clear  the  witnesses  testifying  to  the  com- 
mercial usage  respecting  such  paper  in  the  City 
of  N.  Y.,  misapprehended  its  established 
character.  They  must  have  assumed  it  to  be 
in  effect,  if  not  in  form,  a  bank  check  or  draft, 
and  applied  to  it  the  usage  in  respect  to  that 
class  of  paper;  instead  of  which  it  contains 
every  distinguishing  characteristic  of  an  ordi- 
nary bill  of  exchange.  Chit.  Bills,  50  a;  Chit., 
Jr. ,  3.  It  is  essential  to  a  check,  eo  nominee, 
or  bank  draft,  that  it  be  payable  to  bearer,  and 
on  demand.  Chit.  Bills,  52,  322;  Chit.,  Jr., 
24,  26;  21  Wend.,  337;  and  then  days  of  grace 
do  not  attach,  any  more  than  to  bills  or  notes 
payable  on  demand. 

The  effect  of  the  proof  of  usage,  as  given 
in  this  case,  if  sanctioned,  would  be  to  over- 
turn the  whole  law  on  the  subject  of  bills  of 
exchange,  in  the  City  of  N.  Y.  We  need 
scarcely  add,  even  if  the  witnesses  were  not 
mistaken,  and  the  usage  prevails  there  as  testi- 
fied to,  it  cannot  be  allowed  to  control  the  set- 
tled and  acknowledged  law  of  the  State  in  re- 
spect to  this  description  of  paper. 

New  trial  granted;  costs  to  abide  event. 

Affirmed— 6  Hill,  174. 

Cited  in-8  N.  Y.,  194 ;  70  N.  Y.,  216  (26  Am.  Rep., 
577) ;  91  N.  Y..  82  (43  Am.  Rep.,  657) ;  18  Barb.,  296 ;  63 
Barb.,  504 ;  2  Duer,  585,  593 ;  5  Bos.,  246 ;  1  E.  D.  S., 
509;  2  Hilt.,  153;  5  Wall.,  680;  10  Wall.,  392;  64  111., 
324 ;  44  Mich.,  356. 

Explained-2  Duer,  604 ;  12  Leg.  Obs.,  237. 
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*ANONYMOUS. 


An  affidavit  of  service  of  papers  per  mail,  must 
state  that  the  papers  were  Inclosed  in  a  wrapper. 

AN  objection  was  taken  to  an.  affidavit  of  the 
service  of  papers  per  mail,  on  the  ground 
that  it  was  not  stated  that  they  were  inclosed 
in  a  wrapper.  The  objection  was  sustained. 
Mr.  J.  Bronson  observed  that  much  had 
been  done  for  the  convenience  of  parties  in 
the  service  of  papers,  and  with  the  rule  of  the 
court  in  this  particular  there  must  be  a  strict 
compliance. 


HINSDALE  e.  ROWLAND. 

In  an  action  of  debt  on  simple  contract  in  case  of 
Judgment  by  default  for  want  of  a  plea,  the  plaint- 
iff is  entitled  to  no  greater  sum  as  costs  than  he 
could  have  claimed  had  the  action  been  assumpsit. 

Citations-Laws,  1840.  p.  327;  7  T.  R..  446;  5  B.  & 
Aid.,  885 ;  2  Arch.  Pr.,  33 ;  14  East,  442 ;  6  Johns.,  287. 

THIS  was  a  motion  made  at  the  last  Decem- 
ber Special  Term,  for  a  re-taxation  of  costs, 
or  that  the  judgment  and  subsequent  proceed- 
ings in  the  cause  be  set  aside  for  irregularity. 
The  plaintiff  declared  in  debt,  demanding  $300 
for  the  price  and  value  of  goods  sold  and  de- 
livered; for  money  lent;  for  money  received 
by  the  defendant  for  the  use  of  the  plaintiff; 
for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  an  ac- 
678*]  count  stated;  to  be  paid  to  the  *plaint- 
iff  when  the  defendant  should  be  thereunto 
afterwards  requested;  concluding  in  the  usual 
form  of  a  declaration  in  debt.  Attached  to 
the  declaration  was  the  copy  of  a  note  purport- 
ing to  have  been  dated  Nov.  22,  1827,  and  to 
have  been  given  by  the  defendant  to  the  plaint- 
iff for  $30.64,  with  interest;  and  a  notice  that 
the  note  of  which  a  copy  was  given  was  the 
only  cause  of  action  on  which  the  plaintiff  re- 
lied, and  a  bill  of  particulars  of  this  demand. 
The  declaration  was  served  Sep.  80;  within 
20  days  thereafter  the  defendant  served  pleas, 
but  they  being  unaccompanied  by  an  affidavit 
of  a  good  and  substantial  defense  on  the  merits, 
the  plaintiff  s  attorneys  disregarded  the  pleas, 
and  Oct  21  entered  the  defendant's  default  for 
not  pleading;  and  on  the  same  day  entered  a 
rule  for  final  judgment  in  debt,  and  filed  a 
judgment  roll  for  $54. 13  of  debt,  and  $16.78 
damages  and  costs.  Nov.  15  the  costs  were 
taxed  at  the  above  sum,  consisting  of  sundry 
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items  for  services  rendered,  amounting  to  $18, 
from  which  one  third  was  deducted,  leaving 
$12;  and  the  residue,  viz.:  $4.78,  consisted  of 
disbursements.  On  the  taxation  it  was  objected 
that  the  plaintiff  was  not  entitled  to  more  than 
$5  and  disbursements;  but  the  objection  was 
overruled  by  the  taxing  officer.  The  debt, 
$54.13,  was  composed  of  the  amount  of  the 
note  and  the  interest  thereon.  There  was  no 
assessment  of  damages  by  the  clerk,  nor  was  a 
writ  of  inquiry  executed  to  ascertain  the  dam- 
ages. 

Mr.  C.  P.  Kirkland,  for  the  motion. 

Messrs.  O.  Matteson  and  S.  Beardsley, 
contra. 

By  the  Court,  Nelson.  Ch.  J.  The  question 
is,  whether  the  action  of  debt  falls  within  the 
Act  of  1840.  Stat.  1840,  p.  327.  The  13th  sec- 
tion provides,  that  in  all  actions  upon  contract, 
the  costs  of  the  plaintiff  for  attorney  and  coun- 
sel fees,  exclusive  of  other  fees  and  disburse- 
ments, in  the  following  cases,  shall  not  exceed 
the  sums  following:  1.  In  case.s  of  judgment 
by  default  for  want  of  plea,  when  the  damages 
*  shall  be  assessed  by  the  clerk  or  other  [*679 
officer,  if  the  damages  recovered,  etc.,  be  more 
than  $50  and  not  over  $250,  $5;  if  over  $250, 
$10.  2.  In  cases  of  judgment  by  default  for 
want  of  plea,  and  damages  assessed  upon  writ 
of  inquiry,  if  the  recovery  be  over  $50  and 
not  exceeding  $250,  $7;  if  over  $250,  $12. 

The  ground  relied  on  to  take  this  action  out 
of  the  statute  is  that,  according  to  the  practice 
of  the  court,  no  assessment  by  the  clerk,  or  by 
means  of  a  writ  of  inquiry,  is  necessary  in 
debt,  as  judgment  final  immediately  follows 
the  default;  and  that  the  section  in  terms  is 
confined  to  actions  where  an  assessment  is  req- 
uisite, such  as  assumpsit,  covenant,  etc. 

The  answer  is,  that  this  practice  originated 
when  the  plaintiff  was  bound  to  demand  in 
debt  the  fixed  sum  the  defendant  had  ac- 
knowledged to  be  due  by  his  contract ;  and  if 
a  greater  or  less  amount  was  proved,  he  failed. 
As  the  damages  which  the  plaintiff  could  re- 
cover, were  then  merely  nominal,  an  asseas- 
ment  or  writ  of  inquiry  was  not  worth  the 
expense  ;  and  hence  judgment  final  at  once 
passed  on  default.  But  this  technical  rule 
soon  gave  way  to  the  good  sense  of  the  case, 
and  the  plaintiff,  as  in  assumptit,  was  allowed 
to  recover  the  amount  proved  to  be  due.  though 
short  of  the  sum  demanded  in  the  declaration. 
After  this,  no  distinction  existed  in  principle 
or  practice  between  debt  and  assumpsit  on 
simple  contracts  ;  and  the  reason  for  an  assess- 
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tnent  became  as  strong  in  the  one  case  as  in  the 
other,  to  inform  the  conscience  of  the  court  as 
to  the  sum  justly  due.  The  plaintiff  no  longer 
recovered  in,  numero  the  debt,  but  the  debt 
^nd  damages,  more  or  less,  as  happened  to  be 
proved.  Accordingly  we  find  the  courts  in 
England  refusing  the  recovery  of  damages  in 
the  action  of  debt  without  an  assessment,  7  T. 
R.,  446  ;  5  B  &  Aid.,  885  ;  2  Archb.  Pr.,  33  ; 
and  in  Taylor  v.  Capper,  14  East,  442,  as  un- 
derstood by  Mr.  Archbold,  even  where  the 
action  was  brought  for  goods  sold,  money  lent, 
and  the  like  cases.  In  Fenton  v.  Oarlick,  &  J. 
K,  287,  the  court  refused  interest  by  way  of 
damages  in  debt  on  a  foreign  judgment,  with- 
68O*]  out  an  assessment  on  notice.  *The 
•counsel  for  the  .plaintiff  have  brought  to  their 
aid  the  bill  as  passed  in  the  Senate,  in  which 
judgment  final  in  debt  is  specified  as  one  of  the 
cases  for  reduced  compensation,  and  which 
was  stricken  out  in  the  House  of  Assembly. 
At  most,  the  argument  only  proves  that  the 
statute  may  not  apply  where  this  judgment  is 
appropriate  in  that  action.  Possibly  it  may  be 
so  in  debt  on  bond  with  a  penalty  conditioned 
for  the  payment  of  money,  or  where  the  pen- 
alty is  the  debt. 

I  may  add,  even  if  an  assessment  in  debt  on 
simple  contract  were  not  required  by  the  prac- 
tice of  the  court,  it  is  most  obvious  that  the 
•case  comes  within  the  spirit  and  object  of  the 
statute.  It  is  remedial,  and  should  be  liberal- 
ly expounded  ;  and  though  the  compensation 
be  not  in  fair  proportion  to  the  labor  and  re- 
sponsibility of  the  attorney  (and  I  think  it  is 
not),  relief  should  be  sought  from  the  Legisla- 
ture, instead  of  refining  away  the  manifest  in- 
tent of  the  law. 

A  re-taxation  according  to  the  Act  of  1840  is 
ordered,  with  costs  of  this  motion.  As  tJie  debt 
is  conceded  to  be  for  tlu,  true  amount  due  the 
plaintiff,  the  judgment  for  it  may  stand. 


THE  PEOPLE,  ex  rel.  JAMES  LYNCH 
v. 

THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK. 

Constitutional  Law — Public  Corporations — Laws 
Affecting  May  Be  Enacted  by  Majority  Vote — 
Action  for  Salaries  of  Judges — Mandamus. 

The  provision  in  the  Constitution  of  this  State  re- 
quiring the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  to  every 
bill  creating,  continuing,  altering  or  renewing  any 
body  corporate  or  politic  does  not  apply  to  public 
corporations,  such  as  cities  or  villages ;  it  applies 
solely  to  private  corporations,  such  as  banking  in- 
stitutions or  the  like.  Laws  affecting  public  corpo- 
rations maybe  enacted  by  a  mere  majority  vote. 

Where,  by  an  Act  of  the  Legislature  a  new  court 
is  created  for  a  city,  and  the  Common  Council  are 
directed  to  pay  the  salaries  of  the  judges,  an  action 
lies  against  the  corporation  for  the  recovery  of  the 
salaries ;  but  a  ma/iclarmw  commanding  the  payment 
of  the  salary  will  not  be  granted. 

Citations— Laws,  1840,  p.  257:  Const.  N.  Y.,  Art-7. 
sec.  9 ;  13  Wend.,  335 ;  23  Wend.,  103 ;  1  R.  S.,  330,  *57 ; 
20  Wend.,  93 ;  22  Wend.  348  :  7  Cr.  299 : 12  Johns.,  231 ; 
14  Johns.,  118  ;  N.  Y.  City  Charter,  1830,  Sees.  7,  10, 
12,18. 

MOTION  for  mandamus.     The  relator  was 
appointed  one  of  the  associate  judges  of 
the  Court  of  General  Sessions  of  the  City  and 
County  of  N.  Y.,  under  the  Act  for  the  Better 
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Organization  of  the  Criminal  Courts  of  that 
City,  passed  May  14,  1840,  and  duly  entered 
upon  the  discharge  of  the  *duties  of  his  [*68 1 
office,  on  the  20th  of  the  same  month,  and  has 
continued  to  discharge  the  same  down  to  Nov. 
20,  and  since.  The  salary  fixed  by  the  statute 
is  $2,000  per  annum,  payable  quarterly.  The 
relator  applied  to  the  Comptroller  of  the  city 
for  payment  of  the  quarters  ending  Aug.,  Nov. 
and  Feb.  20,  which  was  refused  :  that  officer 
stating  that  he  had  no  authority  to  pay  the 
same,  without  an  order  from  the  Common 
Council  of  the  city. 

The  alternative  mandamus  directs  that  the 
Mayor,  Aldermen  and  Commonalty  order  and 
direct  the  comptroller  to  pay  the  relator  the 
several  quarters'  salary  due  him,  or  show 
cause,  etc.  A  return  has  been  made,  showing 
cause,  and  sets  up,  by  way  of  excuse,  for  the 
non-payment  :  1.  That  the  Act  under  which 
the  relator  has  been  appointed,  and  the  pay- 
ment of  his  salary  enjoined,  did  not  receive 
the  assent  of  two  thirds  of  all  the  members 
elected  to  each  branch  of  the  Legislature,  and 
that,  therefore,  the  same  is  unconstitutional 
and  void  ;  2.  That  the  mayor,  aldermen  and 
commonalty  did,  before  the  passage  of  the  Act, 
cause  to  be  presented  to  the  Legislature  a  re- 
monstrance against  the  same,  and  that  it  was 
passed  without  their  assent ;  3  That  no  money 
has  been  appropriated  by  any  law,  ordinance 
or  resolution  of  the  Common  Council  of  the 
city  for  the  payment  of  the  salary  of  the  re- 
lator ;  and  4.  That  they,  the  mayor,  aldermen 
and  commonalty  never  employed  the  relator 
to  perform  any  of  the  services  which  have  been 
rendered  by  him.  On  the  coming  in  of  the  re- 
turn the  relator  summarily  moved  for  a  per- 
emptory mandamus  ;  the  effect  of  which  mo- 
tion is  to  admit  the  material  facts  stated  in 
the  return.  The  relator,  however,  contends 
that  they  constitute  no  answer  to  the  applica- 
tion. 

Messrs.  J.  Lynch,  in  person,  and  M.  T. 
Reynolds,  for  the  motion. 

Mr.  P.  A.  Cowdrey,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  first 
question  presented  is,  whether  the  Act  of  Mav, 
1840,  Stat.  1840,  p.  *257,  for  the  better  [*682 
organization  of  the  criminal  courts  in  the  City 
of  N.  Y.,  under  which  the  relator  has  been  ap- 
pointed associate  judge  of  the  General  Sessions, 
and  which  fixes  his  salary  and  mode  of  pay- 
ment, is  unconstitutional  and  void,  not  having 
received  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legislature, 
in  pursuance  of  Art.  7,  sec.  9,  of  the  Constitu- 
tion. 

I  had  occasion,  in  the  case  of  People  v.  Mor- 
ris, 13  Wend.,  325,  to  examine,  at  large,  the 
effect  of  this  section  upon  the  legislation  of  the 
State,  concerning  our  public  corporate  com- 
munities (our  cities  and  villages),  and  came  to 
the  conclusion  that  they  were  neither  within 
the  object,  intent,  or  mischief  of  the  provis- 
ion. This  has  been  regarded  as  the  law  of  the 
court  ever  since,  and  I  see  is  fully  concurred 
in  by  the  Chancellor,  in  the  late  cases  of  War- 
ner v.  Beers  and  Bolander  v.  Ste-vens,  in  the 
Court  for  the  Correction  of  Errors  ;  23  Wend., 
103  ;  and  by  two  other  members  of  the  court, 
who  delivered  opinions,  viz.:  Senator  Ver- 
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planck,  and  President  Bradish.  I  shall  not 
again  go  over  the  ground  then  occupied  in  ar- 
riving at  my  conclusion  ;  but  will  state  some- 
what more  distinctly  one  or  two  considerations 
then  noticed. 

The  territory  of  the  State,  for  its  more  con 
venient  jurisdiction  and  government,  has  been 
divided  into  counties,  towns,  cities  and  vil- 
lages ;  to  each  of  which,  portions  (more  or  less 
as  deemed  expedient,  and  fitted  to  their  con- 
dition) of  the  civil  and  political  power  of  the 
State,  has  been  delegated.  They  have  been 
organized  into  separate  and  distinct  commu- 
nities or  bodies  politic,  and  are  clothed  with 
extensive  authority,  legislative,  executive  and 
judicial,  for  the  purposes  of  local  government. 
The  amount  of  political  authority  so  delega- 
ted, its  distribution  and  arrangement  in  the 
different  communities,  vary.  The  powers  and 
privileges  conferred  upon  counties  are  more 
limited,  and  simple  in  their  operation,  than 
npon  the  towns ;  upon  villages,  than  upon 
the  cities  ;  distributed  among  each  by  the 
Legislature,  with  due  regard  to  the  supposed 
necessities  of  the  place,  and  purposes  of  its 
separate  organization.  But  though  the  amount 
and  distribution  differs,  the  nature  of  the 
powers  conferred  on  each,  and  the  object  of 
683*]  *granting  them  are  the  same.  They 
belong  exclusively  to  the  class  that  relate  to 
the  general  concerns  of  the  people ;  to  their 
public,  civil  and  political  interests  ;  in  a  word, 
to  the  good  government  of  the  place.  It  is 
only  necessary  to  look  into  the  internal  or- 
ganization of  the  counties,  towns,  cities  and 
villages,  as  defined  and  regulated  by  law,  to 
confirm  the  general  correctness  of  these  ob 
servations.  It  will  there  be  seen  also,  that  in 
order  to  simplify  and  facilitate  the  adminis- 
tration and  execution  of  these  various  powers, 
counties  and  towns,  as  well  as  the  cities  and 
villages,  have  been  constituted  bodies  corpo- 
rate, and  are  expressly  invested  with  all  the 
essential  attributes  of  the  same.  1  R.  S.,  330, 
357. 

The  portion  of  sovereign  authority  thus  spe- 
cially conferred  upon  these  several  civil  divis- 
ions of  the  State  is  granted  by  the  Legislature: 
1.  By  general  statutes  applicable  in  common 
to  all  of  them;  and,  2.  By  special  enactments, 
granting  to  each  separately.  Under  the  first, 
counties  and  towns  are  erected  into  distinct 
political  communities.  Under  the  second,  cities 
and  villages.  Their  several  powers  and  privi- 
leges are  more  or  less  limited  or  enlarged,  de- 
fined or  undefined,  according  to  the  form  of 
the  several  Acts  and  charters  under  which  they 
have  been  organized.  But  in  each  a  large  mass 
of  power  has  been  left  to  the  exercise  of  the 
discretion  and  judgment  Of  the  several  bodies 
upon  which  it  has  been  thrown.  Thus,  in  coun- 
ties, large  discretionary  power  is  vested  in  the 
Board  of  Supervisors  ;  in  towns,  in  the  people 
in  town-meeting  convened;  in  villages,  usually 
in  the  trustees;  and  in  cities,  in  the  mayor,  al- 
dermen and  commonalty.  These  different 
bodies  of  men,  from  their  local  situation, were 
supposed  to  embody  a  more  intimate  and 
thorough  acquaintance  with  the  immediate 
wants  of  the  people  in  their  several  depart- 
ments, and,  therefore,  better  enabled  to  exer- 
cise a  sounder  judgment  in  the  matter  than 
the  Legislature;  besides  the  intrinsic  difficulty 
988 


of  carrying  the  regulation  of  political  power 
into  its  minute  and  remote  ramifications.  Now, 
this  whole  mass  of  political  power,  defined  and 
undefined,  thus  accumulated  in  these  several 
distinct  local  communities,  both  by  general  and 
special  laws,  is  confessedly  under  the  action 
and  control  of  the  Legislat'ure.  They  may  en- 
large, *modify  or  abrogate  at  pleasure;  [*«84 
and  may  do  so  either  by  general  statufes,  op- 
erating alike  over  every  part  of  the  State, with 
or  without  regard  to  its  civil  divisions,  or  by 
special  laws,  bearing  directly  upon  any  one  of 
them. 

The  question  then  is,  in  what  manner  must 
these  laws  be  passed — by  a  vote  of  two  thirds, 
or  in  the  ordinary  way?  The  objection  urged 
is,  that  public  as  well  as  private  corporate 
bodies  are  embraced  within  the  7th  article,  sec- 
tion 9,  of  the  Constitution  :  and  hence  this 
whole  body  of  power  is  exempt  from  any  leg- 
islation, except  in  pursuance  of  that  provision. 
If  this  be  so,  and  the  doctrine  carried  out,  prac- 
tically and  consistently,  there  is  not  a  foot  of 
territory  within  the  State  but  may  claim  a  like 
exemption.  Corporate  political  power  will  be 
found  embodied  and  in  full  operation  over  its 
whole  surface.  I  may  say  in  duplicate  force ; 
for  the  Legislature  will  meet  it  both  in  coun- 
ties and  towns.  Corporate  privileges  have  been 
conferred  largely  upon  these  by  the  same  au- 
thority, of  the  same  nature,  and  for  the  same 
objects  as  in  cities  and  villages.  But  even  lay- 
ing these  out  of  view,  are  the  hundreds  of  vil- 
lages, and  others  to  be  yearly  added,  to  be  tak- 
en out  of  the  ordinary  legislation  of  the  State? 
— exempt  both  from  special  and  general  enact- 
ments with  a  view  to  the  public  good,  unless 
two  thirds  of  the  members  concur  in  the  pass- 
age of  a  law  ?  Take  either  view,  and  the  re- 
straints and  embarrassments  upon  the  Legisla- 
ture are  such  as  could  never  have  been  antici- 
pated, or  intended  by  the  framers  of  the 
Constitution.  Neither  could  it  have  entered 
into  their  minds  that  they  were  making  a  dis- 
tinction between  cities  or  villages  and  counties 
or  towns,  in  the  mode  of  enacting  laws  regu- 
lating the  public  government  of  the  inhabit- 
ants thereof. 

The  distinction  between  public  and  private 
corporations  is  strongly  marked,  clear,  well 
known  and  understood  from  their  origin.  The 
one  relating  exclusively  to  the  public  concerns 
of  the  corporators,  is  the  embodvment  of  po- 
litical power  for  the  purposes  of  public  gov- 
ernment ;  the  other  to  the  private  rights  and 
interests  of  the  corporators,  enabling  them  to 
consolidate  capital,  and  apply  it  in  the  various 
occupations  of  life,  in  their  aggregate  charac- 
ter, in  the  same  way  and  with  the  like  ease 
and  facility  as  in  case  of  a  single  individual. 
*Applying  the  constitutional  provision  [*68f> 
to  the  latter  class,  I  cannot  doubt  but  that  the 
full  operation  and  effect  will  be  yielded  to  it, 
intended  by  the  framers.  The  great  evil  exist- 
ing, and  deeply  felt  in  the  State  at  the  time,  as 
well  as  the  whole  history  of  its  adoption  by 
the  convention,  confirm  this  view. 

I  am  satisfied,  therefore,  that  the  law  of 
May,  1840, was  passed  by  competent  authority; 
that  the  tenure  of  the  relator  to  the  office  of 
associate  judge  of  the  sessions  is  valid  ;  and 
that  he  is  justly  entitled  to  the  salary  annexed, 
and  would  willingly  grant  the  remedy  asked 
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for,  to  enforce  payment,  could  I  have  come  to 
the  conclusion  that  it  was  appropriate  to  the 
case. 

But  after  full  consideration,  If  eel  pursuaded 
that  the  relator  has  a  perfect  legal  remedy  by 
action,  which  upon  settled  principles  forbids  a 
resort  to  the  writ  of  mandamus.  The  5th  sec- 
tiou  of  the  Act  of  1840  provides  that  the  asso- 
ciate judges  shall  receive  each  a  yearly  salary 
of  $2,000,  to  be  paid  by  the  Common  Council 
of  the  city  in  quarterly  payments.  Here  is  a 
legal  duty  enjoined  by  competent  authority, 
which  the  corporation  are  bound  to  discharge. 
It  is  as  binding  upon  them  as  if  entered  into 
under  their  corporate  seal.  Pull  consideration 
has  been  rendered  in  the  services  of  the  officer 
for  the  liability  thus  imposed.  An  action  on 
the  case,  or  assumpsit,  will  lie  for  a  neglect  of 
corporate  duty.  This  was  decided  in  Kort- 
rigktv.Bk., confirmed  in  the  Court  for  the  Cor- 
rection of  Errors,  20  Wend.,  93  ;  22  Id.,  348  ; 
see,  also,  7  Cr.,  299 ;  12  Johns.,  231  ;  14  Id., 
118. 

There  is  also  another  difficulty,  I  think,  in 
the  way  of  a  remedy  by  mandamus.  Payment 
is  to  be  made  "out  of  the  city  treasury  by  quar- 
terly payments."  By  the  amended  charter  of 
1830,  sec.  18,  annual  and  occasional  appropri 
ations  shall  be  made  by  proper  ordinances  of 
the  Common  Council,  for  every  branch  and 
object  of  city  expenditure;  nor  shall  any  mon- 
ey be  drawn  from  the  city  treasury,  except  the 
same  shall  have  been  previously  appropriated 
to  the  purpose  for  which  it  is  drawn.  These 
ordinances  making  appropriations  can  only  be 
passed  by  the  Common  Council,  while  acting 
in  their  legislative  capacity,  subject  to  the 
686*]qualified  *veto  of  the  mayor.  Sees.  7, 
10,  12.  The  nature  of  the  power  necessarily 
implies  the  exercise  of  discretion,  however 
plain  the  duty  may  be  ;  and  where  that  exists 
in  respect  to  the  act  complained  of,  this  reme- 
dy will  not  lie.  If  this  Corporation,  like  a 
State,  were  exempt  from  suits  at  law,  perhaps 
no  remedy  would  exist  in  behalf  of  the  relator, 
except  aa  appeal  to  their  sense  of  justice  ;  be- 
ing, however,  like  an  individual,  subject  to 
the  ordinary  modes  of  having  legal  liabilities 
enforced  against  them,  if  they  do  not  choose 
voluntarily  to  discharge  them, the  legal  remedy 
is  open  to  the  party. 

Motion  for  peremptory  mandamus  denied, 
without  costs. 

Overruled— 4  Hill,  396. 

Municipal  corporation— Action  against  for  recov- 
ery, salary,  etc.  Distinguished— 20  Barb.,  297. 

Explitined-5  Abb.  Pr.,  506. 

Cited  in-3  Denio.  399 :  42  N.  Y.,  409  ;  1  Hun,  12 : 14 
Barb.,  58;  39  Barb.,  171;  8  Abb.  Pr.,  31;  4  E.  D.  S.,  437;  2 
Hilt.,  210:  44  Mo.,  131. 

Mandamus  against  municipal  corporation.  Dis- 
tinguished— 20  Barb.,  297. 

Cited  in— 27  N.  Y.,  381: 37  N.  Y.,  521;  42  N.  Y.,  409;  5 
Trans.  App.,  231: 1  Hun,  12;  14  Barb.,  58;  3  T.  &  C.,  99; 
62  111.,  282;  47  Am.  Dec.,  104(9  Smed.  &M,,  89). 


Ex  PARTE  THE  BANK  OF  WATERTOWN 

0. 

THE  ASSESSORS  OF  THE  VILLAGE  OF 
WATERTOWN. 

Associations  formed  under  the  general  Banking 
Law  of  this  State  are  corporations,and  as  such  liable 
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like  other  moneyed  institutions  to  be  taxed  on  all 
lands  and  personal  estate  owned  by  them. 

MOTION  for  a  mandamus.  The  property 
of  the  Bank  of  Watertown,  an  association 
under  the  general  Banking  Law  of  1838,  was 
put  down  in  an  assessment  list  of  property 
liable  to  taxation  to  defray  the  necessary  ex- 
penses of  the  Village  of  Watertown,  at  $70,000; 
and  upon  that  sum  a  tax  was  imposed.  The 
capital  of  the  Bank  consists  of  $46,000  in  state 
stocks,  and  $39,000  in  bonds  and  mortgages. 
The  stocks  and  the  bonds  and  mortgages  have 
been  transferred  to  the  Comptroller  of  the  Stale, 
in  compliance  with  the  Act  of  1838.  It  is  now 
insisted  that  the  property  of  an  association, 
thus  formed,  is  not  liable  to  taxation,  and  a 
motion  is  made  for  a  mandamus  to  be  directed 
to  the  assessors  of  the  Village  of  Watertown, 
commanding  them  to  erase  from  the  assess- 
ment list  the  sum  assessed  as  a  tax  upon  the 
Bank. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  D.  Bur-well,  contra. 

*By  the  Court,  Nelson,  Ok.  J.  We  [*687 
are  of  opinion  that  associations  formed  under 
the  general  Banking  Law  of  1838  are  corpora- 
tions, and  as  such  liable  like  other  moneyed 
institutions  to  be  taxed  on  all  lands  and  per- 
sonal estate  owned  by  them.  The  motion, there 
fore,  must  be  denied. 

Motion  denied. 

Same  case  corrected— 2  Hill,  353. 
Cited  in— 6  Hill,  374. 


LEVY 

t>. 

BROOKLYN    FIRE    INSURANCE    COM 
PANY. 

A  reference  will  not  be  ordered  in  an  action  on  a 
policy  of  insurance,  where  the  defense  charges  a 
fraud  on  the  part  of  the  insured  ;  a  party  in  such 
case  is  entitled  to  a  trial  by  a  court  and  jury. 

THIS  is  an  action  on  a  policy  of  insurance 
against  fire,  tried  at  the  N.  Y.  Circuit  in 
Mar.,  1841,  before  the  Hon.  Philo  Gridley,  one 
of  the  Circuit  Judges.  It  appeared  from  the 
inventory  of  the  plaintiff  that  the  loss  sus- 
tained by  him  was  in  furniture  and  glassware 
— some  of  the  property  being  totally  destroyed 
and  another  portion  of  it  being  partially  dam- 
aged. The  judge  suggested  that  the  cause  had 
better  be  referred.  On  which  an  officer  of  the 
Insurance  Co.  made  an  affidavit  that  the  trial 
of  the  cause  would  require  an  examination  of 
the  plaintiff's  inventory,  as  well  in  respect  to 
the  goods,  the  amount  thereof,  the  value  of  the 
portions  totally  destroyed  and  of  the  portions 
partially  destroyed, as  in  respect  to  the  correct- 
ness of  the  account  of  the  loss  exhibited  by  the 
plaintiff — and  thus  that  the  trial  would  require 
the  examination  of  a  long  account.  In  answer  to 
which,  the  plaintiff  made  an  affidavit  that  he 
was  informed  by  the  officers  of  the  Insurance 
Co.  that  their  defense  was  twofold  :  1.  That 
he  had  fraudulently  caused  the  conflagration 
by  which  the  property  insured  was  injured  ; 
and  2.  That  in  making  up  his  statement  of 
loss  he  had  fraudulently  over  estimated  the 
amount  of  his  loss,  and  thus  had  forfeited  all 
claims  upon  the  defendant.  He  further  stated, 
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that  alhough  the  property  destroyed  or  injured 
consisted  of  a  variety  of  articles,  differing  in 
«88*J  quality  and  value,  *vet  his  whole 
claim  was  founded  upon  a  single  occurrence, 
to  wit:  the  injury  done  by  the  fire ;  that  his 
counsel  had  offered,  and  he  still  was  willing, 
to  refer  the  cause  to  ascertain  the  true  amount 
of  his  loss,  provided  the  defendants  would 
waive  the  defenses  of  fraud  in  firing  the  prem- 
ises and  over  estimating  the  loss,  both  of  which 
charges  he  pronounced  utterly  false  and,  there 
fore,  claimed  a  trial  by  jury.  The  circuit 
judge  referred  the  cause,  notwithstanding  the 
opposition  of  the  plaintiff,  who  now  moved  to 
vacate  the  order  of  reference.* 

Mr.  J.  L.  Wendell,  for  the  motion. 

Mr.  R.  W.  Peckham,  contra. 

The  Chief  Justice  said,  that  without  at- 
tempting to  lay  down  any  general  rule  as  to 
the  reference  of  actions  on  policies  of  insur- 
ance, he  was  of  opinion  that  in  a  case  involving 
such  serious  charges  as  were  here  brought 
against  the  plaintiff,  a  party  was  entitled  to 
the  benefit  of  a  trial  before  a  court  and  jury, 
and  that,  therefore,  he  would  direct  the  order 
for  reference  to  be  vacated. 

Ordered  accordingly.* 

Cited  in— 6  Hill,  374 ;  2  T.  &C..  553,  555:  3  How.  Pr., 
183 :  13  How.  Pr.,  347  ;  37  How.  Pr.,  409  ;  13  Abb.  Pr., 
125 ;  6  Abb.  N.  S.,  243 :  8  Bos.,  702 ;  1  Sweeny,  350 ;  2 
Daly,  283  ;  41  Am.  Dec.,  751. 

*  See  6  Wend.,  503 :  19  Id.,  22. 110,  and  1  Hall,  560. 


HOWARD  &  RYCKMAN  v.  McKNIGHT. 

Where  a  plaintiff  has  stipulated  to  try  his  cause, 
and  to  pay  the  costs,  after  a  notice  of  motion  for 
judgment,  as  in  case  of  nonsuit,  the  defendant  can- 
not renew  the  motion  until  subsequent  to  a  demand 
of  the  taxed  bill,  and  a  refusal  to  pay. 

Citation-6  Wend..  522. 

MOTION  for  judgment,  as  in  case  of  non- 
suit. About  the  first  of  July  last  the  de- 
fendant's attorney  gave  notice  of  a  motion  for 
judgment,  as  in  cases  of  nonsuit,  to  be  made 
at  the  then  ensuing  special  term  in  August. 
Previous  to  the  term  the  plaintiffs'  attorney 
gave  a  stipulation  to  try  the  cause  at  the  then 
next  circuit,  and  to  pay  the  costs  of  the  last 
689*]  circuit,  *and  of  the  motion.  The  de- 
fendant's attorney  had  the  costs  taxed  previ- 
ous to  the  tenth  day  of  August,  and  the  same 
remaining  unpaid,  he  renewed  his  motion  at 
the  September  special  term  for  judgment,  as 
case  of  nonsuit,  or  for  such  other  rule  as  the 
court  should  see  fit  to  grant.  The  motion  was 
opposed,  on  the  ground,  that  payment  of  the 
taxed  bill  bad  not  been  demanded. 

Mr.  P.  C  agger,  for  the  motion. 

Mr.  C.  De^Witt,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  motion 
is  irregular.  The  defendant  should  have  de- 
manded the  costs  as  taxed,  and  if  not  paid, 
might  have  made  this  motion.  6  Wend.,  522. 
Unless  the  plaintiffs,  however,  pay  the  amount 
of  the  taxed  bill,  deducting  the  costs  of  oppos- 
ing this  motion,  let  judgment,  as  in  case  of 
nonsuit,  be  entered. 

Ordered  accordingly. 
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Ex    PARTE    THE    TRUSTEES    OF    8A(T 
HARBOR, 

v. 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  SUFFOLK. 

Expenses  of  Laying  out  Highway  in  Sag  Har- 
bor—Chargeable to  Whom. 

The  damages,  charges  and  expenses  incurred  in 
the  laying  put  of  a  public  highway  in  the  Port  of 
Sag  Harbor  cannot  be  charged  upon  the  Towns  of 
Kasthampton  or  Southampton,  from  portions  of 
which  the  Corporation  of  Sag  Harbor  WHS;  cn-atcci. 

There  is  no  provision  in  the  Ad  incorporating 
Sag  Harbor  for  the  payment  of  such  damages  and 
charges :  it  is  a  camu  omissus. 

Citations— Laws  1819,  p.  46 ;  15  Wend.,  241. 

MOTION  for  a  mandamua.  The  Port  of 
Sag  Harbor  was  incorporated  by  an  Act 
of  the  Legislature,  passed  Mar.  12,  1819.  see 
Stat.  of  that  year,  p.  46 ;  and  the  freeholders 
and  inhabitants  of  the  port  having  a  right  to 
vote  at  town  meetings  were  authorized  an- 
nually to  elect  trustees  to  take  charge  of  and 
manage  its  concerns.  The  bounds  of  the  Cor- 
poration, as  established  by  the  Act,  embrace 
portions  of  the  Towns  of  Easthampton  and 
Southampton.  *By  the  13th  section  [*6J)O 
of  the  Act  it  is  enacted,  "That  the  said  district 
of  the  Port  of  Sag  Harbor  be,  and  the  same 
is  hereby  constituted  a  road  district,  subject  to- 
be  subdivided  by  the  said  trustees.and  that  the 
same  be  exempt  from  the  superintendence  of 
the  Commissioners  of  Highways  of  the  Towns 
of  East  and  Southampton;  and  the  said  trustees- 
of  the  district  of  the  Port  of  Sag  Harbor,  shall 
have  all  the  powers  over  said  road  district,  and 
discharge  all  the  duties  which, by  law, are  given 
to  or  enjoined  upon  the  said  Commissioners  of 
Highways,  and  subject  to  the  like  restrictions 
and  appeals."  The  trustees  of  Sag  Harbor 
laid  out  a  public  highway  within  the  bounds 
of  the  Corporation,  in  that  part  thereof  which 
was  taken  from  the  town  of  Southampton. 
The  damages  of  the  owners  of  lands  over 
which  the  road  passed  were  assessed  by  a  jury, 
and  a  statement  of  the  same,  and  of  the 
charges  and  expenses  attending  the  proceeding 
was  presented  to  the  Board  of  Supervisors  of 
the  County  of  Suffolk  for  the  purpose  of  hav- 
ing the  same  audited  and  allowed,  and  im- 
posed as  a  tax  upon  the  town  of  Southampton. 
The  board  refused  to  act  in  the  matter,  and  an 
application  was  made  to  this  court  for  a  man- 
damn*,  commanding  them  to  do  so,  or  to  show 
cause,  etc. 

Mr.  C.  M.  Jenkins,  for  the  motion. 

Mr.  S.  B.  Strong,  contra. 

By  (he  Court,  Nelson,  Ch.  J.  These  papera 
have  been  in  my  hands  for  some  time,  on  ac- 
count of  the  difficulty  in  forming  a  satisfactory 
opinion  upon  the  question,  whether  the  Town 
of  Southampton  is  liable  for  damages  and  ex- 
penses of  laying  out  a  road  in  the  Corporation 
of  Sag  Harbor,  upon  a  fair  construction  of 
the  13th  section  of  the  charter  of  the  Corpora- 
tion, in  connection  with  the  general  Road  Act 
of  Long  Island  If  After  the  best  consideration 
I  have  been  able  to  give  the  subject,  I  am  in- 
clined to  the  conclusion  that  the  town  of  South- 
ampton is  not  liable  ;  and  that  no  provision 
having  been  made  by  the  Legislature  for  the 
payment  of  the  damages  in  question,  it  is  a 
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691*]  caws  omissus  in  the  *statute,  and  re- 
quires legislative  provision,  before  relief  can 
be  granted. 

The  territory  embraced  in  the  Port  or  Vil- 
lage of  Sag  Harbor  was  taken  from  the  towns 
of  East  and  Southampton,  Stat.,  1819,  p.  46; 
the  13th  section  erected  it  into  a  road  dis- 
trict, exempt  from  the  control  of  the  Commis- 
sioners of  Highways  of  those  towns,  placed  it 
under  the  trustees  of  the  village,  and  declared 
that  they  should  possess  all  the  powers  over  it, 
and  discharge  all  the  duties,  which,  by  law, 
are  given,  or  enjoined,  upon  the  Commission- 
ers of  Highways  of  the  two  towns.  See  15 
Wend.,  241.  It  seems  to  me  that  it  was  not 
the  intention  of  the  act  to  make  these  trustees 
Commissioners  of  Highways  of  either  of  these 
towns,  in  respect  to  this  territory,  nor  should 
they  be  so  regarded;  but  to  make  them  Com- 
missioners of  Highways  of  the  port  or  village, 
thus  constituted  a  road  district.  The  reference 
to  the  town  commissioners  was  for  the  purpose 
of  denning  and  regulating  their  powers  and 
duties  over  the  district  in  their  capacity  and 
character  of  Commissioners  of  Highways. 
They  hold  the  same  relation,  in  this  respect,  to 
the  corporate  territory  within  the  limits  of  the 
port,  that  the  town  commissioners  do  to  the 
towns,  and  possess  the  like  powers.  There  is 
great  difficulty  in  saying  that  the  trustees 
should  be  regarded  as  Commissioners  of  High- 
ways of  each  of  these  towns,  in  respect  to  that 
part  of  the  territory  included  within  the  limits 
of  the  port.  This  view  of  their  powers  is  lia- 
ble to  great  abuse  and  injustice,  and  would 
lead  to  absurdities,  and  such  a  departure  from 
all  sound  legislation,  as  should  induce  us  to 
repudiate  it,  unless  necessarily  required  by  the 
terms  of  the  statute. 

These  officers  are  not  responsible  to  the  towns 
for  the  discharge  of  their  duties,  as  the  inhab- 
itants have  no  voice  in  their  selection;  they  are 
not  even  necessarily  residents  of  that  part  of 
the  territory  of  the  port,  taken  from  the  town 
sought  to  be  assessed  for  the  improvement. 
For  instance,  the  trustees  who  have  laid  out 
the  road  in  question,  may  have  been  elected 
from  the  part  taken  from  Easthampton;  at 
least,  there  is  nothing  in  the  Act  to  prevent 
such  a  result.  Upon  this  construction  the  im- 
692*]  provements  of  roads  and  streets  in  *the 
village  may  be  carried  on,  so  far  as  the  com- 
missioners are  concerned,  by  persons  irrespon- 
sible to  the  electors  of  the  towns  to  be  charged 
with  the  expense,  and  without  their  own  prop 
erty  being  liable  to  contribute  for  any  portion 
of  the  same. 

The  soundest  view,  therefore,  of  the  Act,  I 
think,  is  to  regard  them  as  Commissioners  of 
Highways  of  the  village,  not  of  the  towns — 
construing  the  reference  to  these  officers  of  the 
latter  as  made  only  for  the  purpose  of  defining 
and  regulating  their  powers  and  duties.  If 
this  conclusion  be  correct,  it  follows  that  the 
towns  are  not  liable  for  the  damages  and  ex- 
penses of  the  road,  and  of  course  the  supervis- 
ors were  right  in  refusing  to  audit  and  allow 
the  same  for  the  purpose  of  assessment  upon 
the  inhabitants  of  Southampton. 

I  admit  there  is  a  good  deal  of  doubt  and 
difficulty  in  the  case,  but  after  the  best  con- 
sideration, I  think  the  motion  should  be  denied. 

Motion  denied,  and  without  costs. 
WEND.  25. 


Ex  PARTE  HOLMES  HUTCHINSON 

v. 

THE  COMMISSIONERS  OF  THE  CANAL. 
FUND. 

Canal  Engineers— Suit  Against  for  Negligence — 
Costs— Discretion  of  Commissioners  of  Canal 
Fund — Mandamus. 

A  mandamus  does  not  lie  to  the  Commissioners  of 
the  Canal  Fund,  to  allow  a  claim  for  costs  expended 
by  a  canal  engineer,  in  a  suit  prosecuted  against 
him  tor  alleged  negligence  in  the  discharge  of  hifr 
duty,  in  which  suit  the  plaintiffs  suffered  a  wore.  pros. 
A  discretion  is  entrusted  to  the  commissioners.with 
the  exercise  of  which  this  court  will  not  interfere. 

THE  relator  was  sued  in  his  character  of  an 
engineer  on  the  State  Canals,  by  S.  &  L. 
W.  Holmes,  for  alleged  negligence  on  his  part 
in  the  enlargement  of  the  Erie  Canal  in  the 
City  of  Utica,  by  means  whereof  the  water 
from  the  canal  forced  its  way  into  the  cellar 
of  a  store  occupied  by  the  plaintiffs  and  dam- 
aged their  property.  The  plaintiffs  suffered 
judgment,  as  in  case  of  nonsuit  for  not  pro- 
ceeding to  trial,  to  be  entered  against  them; 
and  the  relator  not  being  able  to  collect  the 
costs  of  the  defense  by  process  of  execution 
against  the  plaintiffs,  presented  a  claim  to  the 
Commissioners  of  the  Canal  Fund  for  the  al- 
lowance of  the  sum  of  $83.95,  *the  [*693 
amount  of  such  costs  paid  by  him  to  his  attor- 
ney, and  that  the  same  be  paid  to  him  from  the- 
canal  fund,  in  pursuance  of  the  provisions  of 
the  Statute,  1  R.  S.,  181,  sec.  14,  etc.,  2d  ed. 
The  commissioners  refused  to  allow  the  claim, 
and  the  relator  applied  for  a  mandamus. 

By  the  Court,  Nelson,  Ch.  J.  It  is  sufficient 
to  say  that  the  statute  vests  the  commissioners 
with  a  discretionary  power  to  allow  the  claim, 
or  such  part  thereof  as  they  shall  deem  to  be 
reasonable,  if  they  shall  be  satisfied  that  the 
officers  making  such  claim  have  been  subject- 
ed to  costs,  etc. ,  while  acting  in  good  faith  in 
the  discharge  of  their  duty.  Having  a  right 
thus  to  exercise  a  discretion  in  the  matter,  the 
remedy  by  mandamus  is  inappropriate.  The 
Legislature  alone  can  revise  the  decisions  of 
the  commissioners. 

Motion  denied. 


Ex  PARTE  J.  B.  ELMENDORF  ET  AL. 

v. 

THE  MAYOR,  ETC.,  OF  THE  CITY  OF 
NEW  YORK. 

Proceedings  of  New  York  Common  Council  as  to 
Streets — Certiorari — Delay — Clause  in  Char- 
ter as  to  Publication  of  Resolution  as  to  Assess- 
ments—  Usage. 

A  certiorarl  to  remove  the  proceedings  of  the 
Common  Council  of  N.  Y.,  relative  to  streets,  will 
not  be  granted  after  great  delay  and  heavy  expend- 
itures incurred.  It  seems,  that  in  analogy  to  the 
limitation  of  a  writ  of  error,  the  writ  will  not  be 
granted  after  two  years.  In  this  case,  three  years 
and  a  half  had  elapsed  between  the  confirmation 
of  the  report,  and  the  application  for  a  certforari. 

The  clause  in  the  charter  of  the  city,  requiring 
the  publication  in  the  newspapers  of  a  resolution 

NOTE.— Mandamus—  Control  of  inferior  courts,  by 
—Discretion  of  such  courts,  not  controlled  hy.  For  a 
full  discussion,  see  Hull  v.  Supervisors  of  Oncida,  19 
Johns-,  359,  note. 
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of  the  Common  Council  involving  the  taxation  or 
Moonament  of  the  citizens,  and  of  the  ayes  and  noes 
of  the  members  of  the  Hoards  on  the  passage  of  the 
same,  it  seems,  would  be  held  to  be  merely  directory, 
and  that  the  omission  would  not  vitiate  the  pro- 
ceedings. At  all  events,  a  certtorort  would  not  be 
granted  in  such  case ;  but  the  parties  deeming  them- 
selves aggrieved  would  be  left  to  their  actions  at 
law. 

So  it  seems,  where  by  usage,  the  new  Board  of  Al- 
dermen and  Assistants  are  not  sworn  into  office  un- 
til noon  of  the  day  designated  by  the  statutes  of  the 
city  for  that  purpose,  that  the  acts  of  their  prede- 
cessors, up  to  that  period,  are  valid;  until  sworn 
into  office,  those  elected  are  not  aldermen. 

Citations-2  Cow.,  606.  and  n.;6  Cow.,  659;  2  R.  8., 
493,  sec.  21 ;  15  Wend.,  198:  R.  8.  of  N.  Y.  City,  pp. 
131,  512,  sec.  8. 

pERTIORARI.  At  the  last  December  Spe- 
\J  cial  Term,  an  application  was  made  for  a 
<5J)4*]  certiorari  to  remove  into  this  court  *the 
proceedings  of  the  Common  Council  of  the 
City  of  N.  Y.,  in  relation  to  changing  the  grade 
of  and  re-paving  Chapel  St.,  in  that  city.  The 
facts  of  the  case  are  adverted  to  in  the  opinion 
delivered  by  the  Chief  Justice.  The  case  was 
fully  discussed  by, 

Messrs.  L.  H.  Sandford  and  W.  M.  Hol- 
land, for  the  relators. 

Mr.  P.  A.  Cowdrey.  for  the  Corporation. 

By  the  Court,  Nelson,  Ch.  J.  It  appears 
that  as  early  as  Apr.  25,  1836,  the  Board  of 
Aldermen  adopted  a  resolution,  directing  the 
street  commissioner  to  report  an  ordinance  for 
re-grading  Chapel  St.  from  Duane  to  Canal 
St.,  and  also  the  intersecting  streets  between 
Duane  and  York,  according  to  lines  drawn  on 
a  profile  referred  to  as  on  file  in  the  commis- 
sioner's office.  The  resolution  was  sent  to  the 
Board  of  Assistants,  and  adopted  by  them  soon 
afterwards.  May  10,  both  Boards  adopted  the 
ordinance  reported  by  the  commissioner  for 
changing  the  grade  of  the  streets  and  re-paving 
them,  and  appointed  three  assessors  to  make 
the  necessary  estimate  and  assessments.  In 
the  same  month,  the  relator  with  others  re- 
monstrated against  the  contemplated  improve- 
ment; but  were  induced  to  give  up  their  oppo- 
sition in  consequence  of  representations  by  the 
commissioners,  or  some  of  them,  that  the  ex- 
pense would  be  trifling,  etc. 

A  written  contract  was  entered  into  by  the 
street  commissioner,  for  the  work,  previous  to 
June,  1836.  and  before  the  estimate  and  assess- 
ment were  formally  made.  The  expense  of 
re  grading  and  paving  Chapel  St.,  between 
Murray  and  Duane  Sts..  and  also  a  part  of 
Varick  St.  and  St.  John's  Lane,  was  included 
in  the  estimate  and  assessment,  although  those 
streets  were  not  embraced  in  the  ordinance  of 
the  Common  Council.  The  amount,  however, 
is  comparatively  trifling.  The  assessors  made 
their  estimate  and  assessment,  amounting  to 
$33,613.46,  in  the  summer  of  1837,  and  made 
a  report  to  the  Boards;  which  report  was  duly 
confirmed.  In  June,  1837.  the  Common  Coun- 
cil were  applied  to  by  a  number  of  persons 
interested,  for  relief,  and  to  vacate  the  assess- 
OS>o*]  ment.  *The  Board  of  Assistants  adopt- 
ed resolutions  granting  the  application;  but 
the  resolutions  were  never  acted  upon  by  the 
Board  of  Aldermen.  There  are  many  other 
matters  detailed  in  the  affidavits,  on  which  the 
motion  for  a  certiorari  is  founded  not  material 
to  notice  from  the  view  I  have  taken  of  the 
case. 
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The  opposing  affidavit  shows  that  ten  days' 
notice  of  the  application  for  confirmation 'of 
the  report  of  estimate  and  assessment  un-.  triveii 
in  some  ten  of  the  city  papers  inviting  object- 
ions  ;  and  further,  that  about  two  thirds  of 
the  assessments  have  been  paid  by  owners  as- 
sessed. 

From  the  above,  it  appears  that  nearly  five 
years  have  elapsed  since  thc.-e  proceedings 
were  commenced  by  the  Common  Council,  and 
three  years  and  a  half  have  passed  since  the 
confirmation  of  the  estimate  and  assessment  of 
the  commissioners.  In  the  mean  time  tin 
eral  streets  have  been  graded  and  paved,  the 
sewers  made,  and  two  thirds  of  the  tax  paid  l>y 
the  owners.  The  objections  urged  for  the  al- 
lowance of  the  certiorari  extend  to  almost  every 
step  from  the  adoption  of  the  original  ordi- 
nance in  May,  1836,  to  the  confirmation  of  the 
assessment  in  June,  1837 ;  and  no  satisfactory 
reason  is  given  for  such  great  delay  in  apply- 
ing for  the  remedy  now  sought.  Having  a  dis- 
cretion in  the  matter,  we  are  bound  to  regard 
the  consequences  that  must  press  upon  the  city 
at  this  late  day  if  a  certiorari  be  allowed,  and 
to  regulate  our  judgment,  in  some  measure,  ac- 
cordingly. It  would  be  unjust  and  oppressive 
to  interfere,  if  they  have  been  greatly  aggra- 
vated by  the  delay.  We  should  also  look  to 
the  probable  effect  of  quashing  the  proceed- 
ings upon  the  parties  themselves.  For  if  the 
error  is  technical,  and  nothing  substantial  will 
be  gained,  the  certiin-aii  should  be  withheld. 
In  the  exercise  of  a  sound  discretion,  we  can 
not  grant  it  where  the  fruits  may  be  little  more 
than  a  multiplication  of  costs  and  expenses,  in 
addition  to  serious  public  inconvenience. 

What  then  would  be  the  legal  effect  of  set- 
ting aside  the  assessment  at  this  late  day  ?  1. 
The  loss  of  the  costs  and  expenses  of  making 
it,  and  of  the  collection  of  two  thirds  of  the 
*amount,  which  ordinarily  isnoincon-  f*($96 
siderable  sum  ;  but  I  concede,  if  the  remedy 
be  promptly  sought,  this  should  not  constitute 
a  decisive  objection.  2.  The  city,  for  aught  I 
see,  would  immediately  become  subject  to  a 
suit  by  each  person  who  has  already  paid  his 
assessment :  a  somewhat  formidable  conse- 
quence, when  the  list  of  tax  payers  embraces 
as  it  does  here  about  1,000  persons.  3.  The 
city  must  also  be  subjected  to  the  entire  ex- 
pense of  the  improvement,  unless  a  new  assess- 
ment can  be  made  consistent  with  the  law. 

What  benefit  would  the  persons  assessed  ob 
tain  ?  If  a  re-assessment  could  not  be  made, 
they  would,  of  course,  obtain  exemption  from 
the  payment  of  any  part  of  the  tax  ;  but  on 
looking  at  the  Act,  R.  S.  of  the  City,  p.  131,  I 
am  inclined  to  think  this  might  be  done, though 
it  is  unnecessary  to  express  a  definitive  opinion 
here.  An  estimate  of  the  expense  should, doubt- 
less, be  made  before  the  contracts  are  entered 
into,  or  the  work  commenced  ;  but  I  do  not 
perceive  the  importance  of  making  the  asM— - 
ment  before  that  period,  and  there  is  nothing 
in  the  Act  making  it  expressly,  or  of  necessity, 
a  condition  precedent.  The  streets  have  been 
already  graded  and  paved,  and  the  common 
sewer  made;  these  of  course  would  remain  un- 
disturbed. 

I  am  aware  the  counsel  insist  that  the  origi 
nal  ordinance  passed  by  the  City  Council,  May 
10.  1836,  is  void  and  should  be  quashed  :  be- 
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mse,  1.  The  ayes  and  noes,  on  the  passage  of 
the  resolution  by  the  Boards,  were  not  taken, 
nor  the  journal  of  the  proceedings  published, 
according  to  the  seventh  section  of  the  charter. 
R.  S.  of  the  City,  p.  512.  And  2.  Because  the 
Board  of  Aldermen  and  Assistant  Aldermen 
were  out  of  office  ;  their  term  having  expired 
on  the  ninth  day  of  May.  As  to  the  first 
ground,  I  am  inclined  to  think  the  statute 
merely  directory,  and  not  imperative,  or  a  con- 
dition to  the  validity  of  the  ordinance  ;  and  as 
to  the  second,  it  is  by  no  means  certain  that 
the  board  might  not  act  on  the  tenth  day  of 
May.  By  the  4th  section,  R.  S.  of  the  City.  p. 
512,  the  election  takes  place  on  the  second 
Tuesday  of  April,  and  the  Aldermen  are  to  be 
697*]  sworn  into  office  on  the  *second  Tues- 
day of  May  thereafter.  In  1836,  this  was  the 
tenth  day  of  the  month.  They  are  chosen  for 
one  year,  sec.  3.  The  general  rule  is  to  exclude 
the  day  on  which  an  act  is  to  be  done,  from 
which  time  is  to  be  computed  in  a  statute.  2 
Cow.,  606,  and  n.;  6  Id.,  659.  These  officers  are 
elected  for  a  year,  and  are  to  be  sworn  into  of- 
fice on  a  certain  day,  from  which  time  their 
term  begins  ;  until  then,  they  are  not  Alder- 
men. Even  fractions  of  a  day  may  be  regard- 
ed ;  and  by  common  usage,  the  old  Board  may 
go  out  at  noon  of  the  tenth,  and  the  new  Board 
be  then  qualified.  In  the  absence  of  such  us- 
age, I  apprehend  they  held  to  the  end  of  that 
day.  I  do  not  mean,  however,  to  put  the  case 
on  any  view  I  might  take  of  these  objections  ; 
they  are  fundamental,  and  if  sound,  show  that 
the  whole  proceeding  is  without  authority,  and 
all  concerned  trespassers  ;  to  which  remedy 
the  parties  may  resort,  if  they  think  proper. 
I  place  my  refusal  to  allow  the  certiorari  upon 
the  unreasonable  delay  in  the  application  for 
it,  and  the  serious  consequences  to  the  city 
which  must  necessarily  follow  the  granting  of 
it  after  such  a  lapse  of  time,  during  which  the 
improvement  has  been  finished,  and  two  thirds 
of  the  assessment  paid  by  the  owners.  Even 
writs  of  error  cannot  be  issued  after  two  years 
from  the  rendition  of  the  judgment,  2  R.  S., 
493,  sec.  21  ;  and  in  analogy  to  this  statute,  we 
should  refuse  a  certiorari  after  the  lapse  of  this 
period  in  an  ordinary  case  ;  much  more  ought 
we  to  refuse  it  in  a  case  like  the  present. 

The  right  of  the  court  to  exercise  a  discre- 
tion, and  the  principles  upon  which  it  should 
be  regulated,  in  these  cases,  will  be  found 
stated  at  large  in  People  v.  Suprs.  of  Allegany 
Co.,  15  Wend.,  198. 

Motion  denied,  without  costs. 

Puplic  improvement  —  Estimate  and  assessment. 
Overruled— 3  Denio,  251. 

Explained— 2  Sandf.,  352. 

Cited  in— 47  Super.,  38. 

Directory  statute— Omission  to  follow  terms  of,  will 
not  vitiate  proceedings.  Cited  in— 8  N.  Y.,  89;  24  N.  Y., 
93;  1  T.  &  C.,  375;  52  Ind.,  414;  32  Ohio  St.,  463. 

Certiorari  -Office  of— Cited  in— 4  Hun,  189;  5  Barb., 
45;  6  T.  &  C.,  476. 

Certiorari— Limitation  of  time  of  granting.  Cited 
in— 78  N.  Y.,  113 :  8  Hun,  57:  24  Hun,  286;  65  Barb.. 
437;  1  T.  &  C.,  156;  55  How.  Pr.,  142. 

Also  cited  in— 88  111.,  101;  52  Mo.,  515. 
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*THE  PEOPLE,  ex  rel.  SMITH,  [*698 

v. 

JOSEPH  MULLIN,  Esq.,  a  Supreme  Court 
Commissioner. 

Assignment  by  Infant  Held  in  Execution. 

<«  An«?if*#  lmPrisoned  in  execution  in  a  civil  suit, 
is  entitled  to  a  discharge  from  imprisonment  on  as- 
signing: his  property,  in  compliance  with  the  pro- 
visions of  the  statute ;  and  such  assignment  is  valid, 
notwithstanding  his  nonage. 

THE  relator,  imprisoned  on  an  execution  in 
an  action  of  assault  and  battery,  present- 
ed a  petition  to  a  Supreme  Court  Commission- 
er, praying  a  discharge  from  imprisonment  on 
compliance  with  the  provisions  of  the  6th  arti- 
cle of  title  1  of  the  5th  chapter  of  the  2d  part 
of  the  Revised  Statutes,  relative  to  voluntary 
assignments  by  a  debtor  imprisoned  in  execu- 
tion in  civil  cases.  2  R.  S.,  31.  On  the  day  of 
showing  cause,  the  commissioner  refused  to 
grant  the  discharge,  on  the  ground,  that  the  re- 
lator being  a  minor,  an  assignment  by  him  of 
the  property  set  forth  in  the  account  annexed 
to  his  petition,  would  be  invalid.  The  above 
facts  appeared  on  a  return  to  an  alternative 
mandamus.  A  motion  was  now  made  for  a 
peremptory  mandamus;  which  was  gran  ted  by 
the  Chief  Justice,  who  held  that  an  infant,  as 
well  as  an  adult  was  entitled  to  the  benefit  of 
the  Act,  which  is  general  in  its  terms,  viz. : 
"every  person"  "may  at  any  time  petition," 
etc.  Besides  the  relief  from  imprisonment 
being  so  highly  beneficial  to  the  petitioner,  his 
act  in  making  an  assignment  must  in  law  be 
regarded  as  valid  notwithstanding  his  nonage. 
Motion  granted. 

Cited  in— 4  Denio.  520 ;  47  Am.  Dec.,  273 ;  20  Am. 
Rep.,  162  (54  N.  H.,  539). 


*WIRTS  v.  NORTON  ET  AL.  [*699 

Default— Service  of  Copy  of  Affidavit  of  Merits 
instead  of  Original. 

A  plaintiff  will  not  be  permitted  to  retain  a  default 
entered  for  not  pleading,  where  the  only  fault  on 
the  part  of  the  defendant  is  the  service  of  a  copy  of 
the  affidavit  of  merits,  instead  of  the  original ;  the 
plaintiff  is  required  in  such  case  to  apprise  the  de- 
fendant of  the  defect. 

MOTION  to  set  aside  a  default  for  not  plead- 
ing. The  defendants  served  a  plea  and 
a  copy  of  the  affidavit  of  merits,  required  by 
the  practice  of  the  court,  instead  of  the  origin- 
al affidavit.  The  plaintiff  treated  the  plea  as 
a  nullity,  and  entered  the  defendants'  default 
as  for  the  want  of  a  plea.  The  Chief  Justice  set 
aside  the  default  as  irregularly  entered,  hold- 
ing, that  the  plea  should  have  been  returned 
and  the  defect  stated. 
Motion  granted. 

Cited  in-3  Hill,  477;  1  How.  Pr..  74;  4  How.  Pr.,127; 
7  How.  Pr.,  480;  8  How.  Pr.,  467 ;  9  How.  Pr.,  142  ;  4 
Sandf.,  642. 
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TO  THE  PROFESSION. 


volume,  purporting  to  contain  all  the  cases  decided  in  the  Supreme  Court,  during  the 
last  four  terms,  it  will  be  perceived,  contains  only  the  cases  in  which  opinions  were 
written  by  the  CHIEF  JUSTICE,  during  those  terms;  and  that,  with  two  or  three  exceptions, 
none  of  the  opinions  written  by  Judges  BRONSON  and  COWEN,  in  cases  decided  at  those  terms, 
appear  in  this  volume.  The  reason  of  the  omission  is,  that  Judges  BRONBON  and  COWEN  have 
withheld  from  the  Reporter  their  opinions  for  publication;  and  the  profession  will  be  surprised 
to  learn  that  those  judges  have  caused  the  cases,  in  which  they  have  written  opinions  during 
the  last  four  terms  of  the  court,  to  be  prepared  for  publication  by  an  agent,  selected  by  them- 
selves, who  for  several  months  has  been  engaged  in  the  work,  whilst  the  State  Reporter  was- 
ready  and  willing  to  perform  the  duty  appertaining  to  his  office.  It  is  said  that  a  volume 
containing  such  cases,  prepared  by  that  agent,  will  shortly  appear;  but  until  it  does  appear, 
the  Reporter  shall  deem  such  an  occurrence  impossible. 

THE  STATE  REPORTER. 
December  30,  1841. 


P.  S.  January  6,  1842.  What  was  deemed  impossible  has  happened.  Judges  BRONSON 
and  COWEN  have  ventured  to  permit  their  agent  to  put  forth  a  volume  of  reports,  bearing 
strong  evidence  upon  its  face  of  the  peculiarities  of  my  learned  predecessor.  Its  similarity  to 
his  reports  cannot  fail  to  arrest  attention. 
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IN   THE 
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AND 
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STATE   OF  NEW  YORK. 


CTOHUST    L. 
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VOL.  XXVI. 


CASES  AKGUED  AND  DETEKMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 


OP  THE 

STATE  OF  NEW  YORK 

DURING  THE  YEAR  1841. 


9*]      *TALLMAN  ET  AL.,  Appellants, 

AND 

WOOD  ET  AL.,  Respondents. 

Construction  of  Will — Death  of  Testator  Prior  to 
Abrogation  of  Rule  in  Shelley's  Case — Execu- 
tory Trust — Life  Estates — Remainders. 

Where  a  testator,  who  died  previous  to  the  abro- 
gation of  the  rule  in  Shelly's  case,  devised  his  real 
and  personal  estate  to  executors  in  trust  to  divide 
the  same  among:  his  children  who  should  be  living 
at  a  certain  time,  and  among  the  issue  of  such  as 
should  have  died,  the  latter  taking  the  share  which 
would  have  belonged  to  his  or  their  parents,  and  to 
convey  the  same  accordingly.  Inserting  in  the  deed 
or  writing  to  be  executed  to  any  of  his  children,  a 
clause  limiting  the  estate  to  the  grantee  for  life  with 
remainder  over  to  the  right  heirs  of  such  grantee  ; 
it  was  held  that  as  by  the  will  an  executory  trust 
was  created,  and  that  consequently  a  court  of  chan- 
cery within  the  exceptions  to  the  rule  in  Shelley's 
case  might  effectuate  the  manifest  intent  of  the 
testator,  that  the  children  of  the  testator  took  only 
life  estates  or  interests  in  the  property  devised  and 
bequeathed,  and  that  the  remainders  went  to  their 
right  heirs. 

Citations— 1  Co.,  92 ;  12  Wend.,  34 ;  2  P.  Wms.,  471 ;  1 
R.S.,  7 19,  sec.  28. 

A  PPEAL  from  chancery.  Walter  Wood  by 
-Q-  his  last  will  and  testament,  made  in  Aug. , 
1826,  after  making  several  specific  devises  and 
bequests,  disposed  of  all  the  residue  of  his  es- 
tate, real  and  personal,  to  five  executors  in  fee, 
upon  trust  to  sell  and  dispose  of  the  same,  and 
1O*]  *after  payment  of  debts  and  legacies  to 
invest  the  proceeds  in  stocks  or  in  bonds  and 
mortgages  upon  unincumbered  real  estate.  At 
the  end  of  twelve  months  after  his  decease  the 
testator  directed  the  income  of  his  estate  to  be 
divided  among  his  children  then  living  and  the 
issue  of  such  as  should  have  died,  such  issue 
taking  the  share  of  his  or  their  parents,  and 
thereafter  semi-annually  for  the  term  of  six 
years  after  his  decease  to  make  a  like  appor- 
tionment; and  after  the  expiration  of  the  six 
years  with  all  convenient  speed  (after  retain- 
ing in  their  hands  so  much  as  would,  accord- 
ing to  their  judgment  enable  them  to  discharge 
all  claims  under  his  will  and  as  might  proba- 
bly be  made  on  his  estate),  to  divide  any  real 
estate  undisposed  of,  together  with  all  stock 
WEND.  26. 


not  reserved  for  other  uses,  into  as  many 
shares,  as  nearly  equal  as  might  be,  as  there 
should  be  of  his  children  then  alive,  and  as 
should  have  died  leaving  lawful  issue  then  liv- 
ing, and  by  some  fit  and  competent  deed  or  in- 
strument in  writing  convey  one  of  said  shares 
to  each  of  his  children  then  living,  and  in  like 
manner  convey  one  other  share  to  the  lawful 
issue  of  any  child  deceased,  and  directing  as 
follows:  "And  in  each  deed  or  writing  exe- 
cuted to  any  one  of  my  children,  shall  also  be 
inserted  and  expressed  a  clause  limiting  such 
grant  or  interest  conveyed,  to  the  grantee  for 
life1,  with  remainder  over  to  the  right  heirs  of 
such  grantee,  their  heirs  and  assigns  forever." 
Then  followed  a  further  direction,  that  a  final 
division  in  the  way  and  manner  prescribed  in 
the  last  preceding  clause  should  be  made  as 
soon  as  the  executors  should  deem  it  safe  and 
expedient  to  do  so.  The  testator  died  in  1827, 
leaving  his  wife  and  ten  children  him  surviv- 
ing. His  will  was  proved  by  three  of  his  exe- 
cutors in  1828;  and  in  1833  William,  one  of 
the  sons  of  the  testator,  filed  a  bill  in  chancery 
against  the  executors  and  his  brothers  and  sis- 
ters, for  the  purpose  of  settling  the  construc- 
tion of  the  will  and  to  have  the  trusts,  as  far 
as  valid,  carried  into  effect  under  the  direction 
of  the  Court  of  Chancery. 

*The  cause  was  heard  upon  bill  and  [*  1 1 
answers  by  the  Vice  Chancellor  of  the  Seventh 
Circuit,  who,  in  1834,  decreed  that  the  chil- 
dren of  the  testator  were  entitled  only  to  an  es- 
tate for  life  in  the  real  estate  devised  to  the  ex- 
ecutors in  trust,  and  that  the  remainder  in  fee, 
after  the  expiration  of  their  life  estate,  was  de- 
vised and  belonged  to  such  persons  as  should 
at  their  respective  deaths  be  and  answer  the 
description  of  their  heirs  at  law.  The  Vice- 
Chancellor  also  made  a  like  decree  as  to  the  per- 
sonal estate.  The  complainant  and  several  of 
the  defendants  appealed  from  this  decree  to  the 
Chancellor,  who.  in  1837,  affirmed  the  same: 
see  the  case  and  the  opinion  of  the  Chancellor 
in  6  Paiire,  513.  etseq.  From  the  decree  of  the 
Chancellor,  Mr.  Tallman,  the  husband  of  one 
of  the  daughters  of  the  testator,  and  several 
of  the  others,  heirs  at  law  of  the  testator,  ap- 
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pealed  to  this  court,  where  the  case  was  ar- 
gued by, 

Messr*.  A.  Wordenand  G.  Wood,  for  the 
appellants. 

Mr.  S.  Stevens,  for  the  respondents. 
Points  on  the  part  of  the  appellants. 

I.  The  powers  of  the  will  are  void:    1.  By 
reason  of  the  uncertainty  as  to  the  amount  to 
be  conveyed  at  the  periods  when  the  divisions 
are  to  be  made.  2.  Because  the  powers  of  the 
will  by  possibility  may  not  be  executed  within 
the  period  allowed  by  law  for  executory  es- 
tates. 8.  The  testator  had  in  view  two  distinct 
classes  of  persons,  who  he  intended  should 
share  in  the  division  of  his  estate  but  the  will 
affords  no  criterion  whereby  the  rights  of  one 
class  can  be  determined  against  the  other;  it  is 
therefore,  as  to  the  disposition  of  the  residu- 
ary estate,  void.     Com.  Dig.   Grant,  C,   14; 
Pow.  Devises,  211;  Vin.  Abr.,  Vol.  21,  Uncer- 
tainty; Shep.  Touch.,  415,  433;  10  Mod.,  103; 
2  Jac.  &  W.,  277;  7  Ves.,  128;  6  Ves.,  404;  9 
Ves.,  535.     4.  The  future  estates  to  arise  un- 
12*]  der  the  powers  of  the  will  are  *void,  not 
being  limited  to  arise  upon  any  event  certain 
to  happen  within  the  period  allowed  by  law 
for  future  executory  estates;  not  being  so  lim- 
ited it  is  immaterial  how  the  evens  turns  out. 
11  Wend.,  279.     5.  There  being  no  gift  but  in 
the  direction  to  convey,  nothing  more  than  a 
contingent  executory  interest  vested  in  the  ap- 
pointees or  objects  of  the  power,  until  the 
periods  of  division  arrive.     Batsford  v.  Rebel, 
8  Ves.,  Jr.,  363;  Wadley  v.  North,  3  Ves.,  367; 
Leaks  v.  Robinson,  2  Meriv.,  385;    Vawdrey  v. 
Geddes,  1  Russ.  &  M.,  203,    6.  The  future  es- 
tates, to  take  effect  through  the  operation  of 
the  powers  created  by  the  will,  depend  in  point 
of  time  entirely  upon  the  payment  of  deots, 
and  the  performance  of  other  acts  to  be  done 
by  the  trustees,  which  may  not  be  accomplished 
within  the  period  allowed  for  executory  es- 
tates. Bagshaw  v.  Spencer,  1  Ves.,  Sr.,  141;  2 
Fearne,  by  Powell,  4th  Lond.  ed. ,  296.     7.  It 
was  uncertain  at  the  testator's  death,  whether 
the  powers  of  the  will  would  be  executed  dur- 
ing the  lives  of  his  executors,  or  the  lives  of 
his  children,  and  their  issue  living  at  his  death, 
or  within  any  moderate  number  of  years  al- 
lowed for  executory  estates.     The  powers  are, 
therefore,  void.     Routtedge  v.  Dorril,  2  Ves., 
Jr.,  358;  Hockley  v.  Mawley,  1  Ves.,  Jr.,  150. 

II.  As  to  estates  to  arise  under  the  deeds  to 
be  executed  by  the  trustees  :    1.  The  Revised 
Statutes  having  abolished  the  rule  in  Shelley's 
case,  and  allowed  the  heirs  of  a  tenant  for  life 
to  take  as  purchasers,  1  R.  8.,  719,  sec.  28,  2d 
ed.,  the  Chancellor  has  supposed  that  such  es- 
tates might  be  created  under  the  powers  of  the 
will,  although  he  admits  that  they  could  not  be 
created  by  the  will  itself.    This  the  statute  ex- 
pressly prohibits.  1  R.  8.,  741,  sec.  11.   2.  No 
estate  can  be  created  by  an  instrument  in  ex- 
ecution of  a  power  which  could  not  be  created 
under  the  instrument  by  which  the  power  was 
granted.  1  R.  8.,  2d  ed.,  730,  sec.  129  ;  Metham 
v.  Duke  of  Devon,  1   P.  Wms.,  529 ;  Cook  v. 
13*]  Duckinfteld,  2  Atk.,  568;    Venables  *v. 
Morris.  7  T.  R.,  843;  2  Ves.,  8r.,  612;  2  Fearne, 
by  Powell,  347;  Sugd.,  Powers,  1st  Am.  ed., 
435,  436.     8.  Every  grantee,   under  a  power, 
takes  in  judgment  of  law  under  the  instru- 
ment creating  the  power,  and  not  under  the 
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deed  executed  pursuant  to  the  power.  Cases 
last  cited.  4.  Whenever  an  estate  is  limited  to 
one  for  life,  with  a  remainder  to  the  heirs  of 
the  tenant  for  life,  the  remainder  to  the  heirs 
unites  with  the  freehold  of  the  ancestor,  and 
vests  in  him  a  perfect  and  entire  estate  in  fee 
simple.  This  is  the  rule  of  law  known  as  the 
rule  in  Shelley's  case,  1  Rep.,  104;  4  Kent, 
Com.,  2d  ed.,  214.  5.  The  rule  cannot  be  de- 
feated by  the  intention  of  the  testator,  and  the 
clearer  that  intention  is  expressed,  to  limit  an 
estate  to  the  ancestor  for  life  and  after  bis 
death  to  give  the  remainder  in  fee  to  his  heirs, 
the  more  certain  is  the  application  of  the  rule. 
18  Vin.  Abr.,  892  ;  3  Reeve's  Hist.  English 
L.,  8,  and  cases  cited  from  the  Yr.  Bks.,  1 
Fearne,  Cont.  Rem.,  308;  4  Crui.  Dig.,  1st 
Am.  ed.,  408,  sec.  77  ;  Jones  v.  Morgan,  1  Bro. 
C.  C.,  219;  Sir  W.  Blackstone's  definition  of 
the  rule,  in  Perrin  v.  Blake ;  1  Harg.  L.  Tr., 
509  ;  Roe  v.  Bedford,  4Maule&  S.,  362  ;  Thong 
v.  Bedford,  1  Bro.  C.  C.,  318  ;  Jesson  v.  Wright, 
2  Bligh,  1  ;  4  Kent,  Com.,  2d  ed.,  226,  227.  6. 
The  word  " heir"  may  be  a  word  of  descrip- 
tion, designating  and  pointing  out  the  persons 
intended  to  take  in  remainder,  and  may  be 
used  to  describe  sons  or  children  ;  in  such 
cases  the  sons  or  children  take  as  purchasers  to 
the  exclusion  of  all  other  heirs.  The  sons  or 
children  are  substituted  in  the  place  of  heirs. 
Tanner  v.  Livingston,  12  Wend.,  83  ;  Archer's 
case.  1  Rep.,  66  ;  Lome  v.  Davis,  2  Ld.  Raym., 
1561  ;  Ooodtitk  v.  Herring,  1  East,  264  ;  Jones 
v.  Morgan,  1  Bro.  C.  C.,  219;  Jeremy,  Eq., 
58  ;  Smith  v.  Clay,  Amb.,  645,  containing  the 
limitations  directed  in  Papillon  v.  Voice; 
Hayes,  Lira,  of  Estates,  94.  7.  In  all  the  cases 
cited  by  the  Chancellor,  *as  establishing  [*14 
a  distinction  between  trusts  executed  and  ex- 
ecutory, the  directions  of  the  will  were  re- 
garded in  the  nature  of  a  set  of  instructions, 
imperfect  in  themselves,  yet  affording  evidence 
of  intention  as  to  the  nature  and  quality  of  the 
estates  to  be  conveyed  ;  which  intention  was  to 
be  observed  in  the  formation  or  execution  of 
the  deed  of  settlement.  Thus  rendering  the 
formation  of  the  deed  executory,  and  a  part  of 
the  trust  being  to  form  or  model  a  conveyance 
according  to  the  intent,  the  trust  has  been  for 
this  reason  called  executorv.  1  Jac.  &  W.,  550; 
12  Ves.,  230,  231  ;  16  Ves.,  511  ;  Amb.,  378, 
671  ;  1  Eden.  368,  671  ;  2  Eden.  367  ;  Jeremy, 
Eq.,  58;  4  Kent,  Com..  2d  ed..  220:  Hayes. 
Lira,  of  Estates,  22.  8.  The  trusts  of  this  will 
are  not  executory  as  to  the  formation  of  the 
conveyance.  The  testator  has  been  his  own 
conveyancer,  and  framed  the  limitations  to  be 
inserted  in  the  deeds  to  his  children.  Those 
limitations  are  as  perfect  as  legal  skill  can 
make  them,  and  neither  the  executors  nor  a 
court  of  equity  have  power  to  change  or  alter 
them.  Legatl  v.  Sewell,  2  Vern.,  531  ;  8.  C.,1 
P.  Wms.,  87  ;  Smeetapple  v.  Binden,  2  Vern., 
536  ;  Seale  v.  Seale,  1  P.  Wms.,  290  ;  Austin  v. 
Taylor,  1  Eden,  868;  Amb.,  878;  Meure  v. 
Meure,  2  Atk.,  266  ;  1  Atk..  609  ;  2  Ves.,  8r., 
954  ;  Stanley  v.  Stanley,  16  Ves.,  510  ;  Britton 
v.  Twining,  2  Meriv.,  131  ;  4  Kent,  Com.,  2d 
ed.,  219,  220  ;  1  Prest.,  888,  389  ;  1  Fearne,  by 
Powell,  288,  289.  9.  The  rule  of  construction 
in  marriage  articles  and  executory  trusts  under 
wills  is,  in  one  sense,  the  same  ;  depending  en- 
tirely upon  intention.  If  in  a  marriage  article, 
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an  estate  is  to  be  limited  to  the  husband  for 
life,  and  then  to  the  heirs  of  his  body,  a  strict 
«ettlement  is  decreed  upon  the  presumed  intent 
to  provide  for  the  issue  of  the  marriage  ;  but 
in  executory  trusts  under  wills,  no  such  ev- 
idence of  intent  is  afforded.  1  Jac.  &  W.,  554; 
Blackburn  v.  Staple,  2  Ves.  &  B.,  368  ;  Honor 
-v.  Honor,  1  P.  Wms.,  123;  Trevor  v.  Trevor,  1 
15*]  P.  Wms.,  622,  623  ;  *  West  v.  Erisey,  2  P. 
Wms.,  349,  and  Mr.  Coxe's  note;  Seale  v. 
Scale,  1  PT  Wms.,  290.  10.  If  the  intention  to 
give  an  estate  to  the  children  for  life,  with  re- 
mainder to  their  heirs,  is  manifest,  the  rule  op- 
erates on  such  intention,  and  a  court  of  equity 
cannot  prevent  its  application,  it  has  never  as- 
sumed to  do  so,  even  in  cases  of  executory 
trusts  under  wills.  See  cases  cited  to  the  5th 
point.  11.  Thesuperadded  words  of  limitation 
annexed  to  the  words  "  right  heirs,"  cannot 
operate  to  take  the  case  out  of  the  rule.  Denn 
v.  Puckey,  5  T.  R.,  299,  305,  306  :  1  Atk.,  413; 
King  v.  Burchel,  1  Eden,  424  ;  Amb.,  379  ;  Roe 
-v.  Grew,  2  Wils.,  322  ;  Franklin  v.  Lay,  2 
Bligh,  59  ;  2^-ankv.  Stoven,  3  East,  548  ;  Good- 
title  v.  Pullyn,  2  Ld.  Raym.,  1437;  Shelley's 
case,  1  Rep.,  93.  12.  If  the  intent  is  to  carry 
an  estate  in  fee  to  the  heirs  of  the  testator's 
children,  and  to  create  an  estate  for  life  in 
those  children,  both  intentions  cannot  be  car- 
Tied  into  effect.  The  particular  intent  that  the 
children  shall  take  life  estates,  must  give  way 
to  the  more  enlarged  and  general  intent  to 
carry  the  estate  to  the  heirs,  which  can  only  be 
effected  by  giving  the  children  an  estate  in  fee. 
4  Kent,  Com.,  2d  ed.,  228  ;  Doe  v.  Smith,  7  T. 
R.,  531;  2  Bligh,  51. 

III.  As  to  the  personal  estate  :  1.  The  deeds 
embrace  the  real  and  personal  estate,  and  the 
limitations  directed  carry  the  absolute  interest, 
in  the  personal,  to  the  children.  Admitting  it 
to  have  been  the  intention  of  the  testator,  to 
•give  his  children  an  estate  for  life  in  the  per- 
sonal, with  a  remainder  to  their  heirs,  such  in- 
tention was  contrary  to  law,  and  the  children 
take  absolutely.  Personal  estate  cannot  be 
made  descendible  to  heirs.  Bagshaw  v.  Spen- 
der, 1  Ves.,  Sr.,  146  ;  Doe  v.  Laming,  2  Burr., 
1108;  Britton  v.  Twining,  3  Meriv.,  183;  3 
Ves.,  324;  Chatham  v.  Tothitt,  6  Bro.  P.  C., 
450;  Home  v.  Lyeth,  4  Harr.  &  J.,  431  ;  4 
Kent,  Com.,  2d  ed.,  229 ;  Davis  v.  Oibbs,  3  P. 
Wms.,  27.  2.  Where  personal  estate  is  given 
16*]  or  conveyed  with  *such  limitations  as 
would,  if  applied  to  real  estate,  create  an  estate 
of  inheritance,  in  fee  or  in  tail,  the  absolute 
interest  vests  in  the  first  taker.  It  is,  therefore, 
•settled  law  that  where  personal  estate  is  de- 
vised to  the  ancestor  for  life,  and  then  to  his 
heirs,  general  or  special,  the  ancestor  takes  the 
whole  absolutely,  and  the  remainders  are  void. 
The  rule  is  tile  same  where  the  estate  is  to 
arise  under  a  deed  executed  pursuant  to  a 
power.  Britton  v.  Twining,  3  Meriv.,  176  ; 
Webb  v.  Webb,  1  P.  Wms. ,  142  ;  Seale  v.  Seale. 
1  P.  Wms. ,  290  ;  ButterfifM  v.  Butterfield,  1 
Ves.,  Sr.,  134  ;  1  T.  R.,  596;  Elton  v.  Eason, 
19  Ves.,  78;  Davis  v.  Gibbs,  3  P.  Wms..  32  ; 
Kent,  Com.,  2d  ed.,  229,  230;  4  Harr.  &  J., 
431  ;  Knight  v.  Ellis,  2  Bro.  C.  C.,  578  ;  1 
Meriv.,  281  ;  1  Ball  &  B.,  1  ;  2  Vern.,  325.  3. 
If  the  Revised  Statutes  are  to  operate  on  this 
will  for  one  purpose,  they  should  operate  for 
*11  purposes  ;  and  testing  it  by  the  rules  of  the 
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statute,  the  powers  it  contains  are  void,  and 
the  estates  to  be  raised  under  them  cannot  be 
created.  Hone  v.  Van  Schaick,  20  Wend.,  564; 
Coster  v.  Lorillard,  14  Wend.,  265  ;  Hawley  v 
James,  16  Wend.,  61. 

Points  on  the  part  of  the  respondents. 

I.  The  trust  estate,  having  actually  vested 
in  the  executors,  by  the  death  of  the  testator 
prior  to  1830,  is  free  from  all  statutory  restric- 
tions or  objections,  and  is  valid.    1  R.  S.,  727, 
sec.  48,  1st  ed. 

II.  The  legal  estate  being  vested  in  the  trust- 
ees and  their  heirs  in  fee,  will  enable  them,  in 
making  the  conveyances  directly  by  the  will, to 
cany  into  effect  the  intention  of  the  testator, 
without  regard  to  the  strict  legal  import  of  the 
words  useol,  even  though  the  estate  or  interest 
directed  to  be  conveyed  could  not  take  effect 
as  a  remainder  or  executory  devise,  if  made 
directly  to  the  persons  who  are  to  take  by  con- 
veyances from  the  trustees.    1  Prest.,  Estates, 
187.  188,  241. 

*III.  The  direction  to  the  trustees  to  [*  1 7 
convey  a  life  estate  to  the  testator's  children, 
and  the  remainder  in  fee  to  the  right  heirs  of 
such  children,  is  not  within  the  rule  in  Shel- 
ley's case  :  1.  Such  direction  is  not  of  itself  a 
conveyance  of  the  property,  and  vests  no  legal 
title  either  in  the  children  of  the  testator  or 
the  persons  who  will  be  their  right  heirs,  but 
is  a  direction  and  authority  to  the  executors  to 
convey  a  life  estate  to  the  testator's  children, 
and  the  remainder  in  fee  to  the  right  heirs  of 
such  children,  which  direction  and  power  must 
be  so  executed  as  to  carry  into  effect  the  inten- 
tion of  the  testator.  1  Prest.,  Estates,  187, 188; 
Leonard  v.  Earl  of  Sussex,  2  Vern.,  526.  2. 
The  trust  created  by  this  will  in  relation  to  the 
final  distribution  of  the  testator's  estate,  is  an 
executory  trust,  which  has  always  formed  an 
exception  to  the  rule  in  Shelley's  case.  1  Prest. . 
Estates,  187,  405.  3.  It  was  the  intention  of 
the  testator,  that  his  children  should  take  a 
life  estate  only,  and  that  the  remainder  in  fee 
should  go  to  such  persons  as  would  be  their 
heirs  at  law,  and  that  they  should  take  as  pur- 
chasers, and  not  by  descent  ;  and  if  it  were 
necessary  to  carry  such  intention  into  effect,  a 
court  of  equity  would  direct  a  clause  to  be  in- 
serted in  the  conveyances  to  be  executed  by  the 
executors,  limiting  the  fee  to  trustees  during 
the  life  estate,  to  preserve  the  remainders.  1. 
Prest.,  Estates,  187,  188;  Fearne,  Cont.  Rem., 
110,  3d  Am.  from  8th  Lond.  ed. ;  1  Bro.  P.  C., 
31,  Rowlin's  ed.  4.  A  conveyance  executed  in 
the  precise  words  of  the  direction  to  the  trust- 
ees, at  the  time  when  the  trustees  are  by  will 
to  execute  such  conveyances,  would,  by  the 
laws  of  this  State  which  were  in  force  at  and 
since  that  time,  give  but  a  life  estate  to  the 
children  of  the  testator,  and  would  give  a  re- 
mainder in  fee  to  the  right  heirs  of  such  chil- 
dren as  purchasers.  1  R.  S.,  725,  sec.  28.  1st 
ed.  5.  It  is  not  claimed  that  any  vested  rights 
of  the  children  of  the  testator  can  be  affected 
by  the  abrogation  of  the  rule  in  Shelley's  case, 
but  it  is  insisted  that  all  that  they  can  claim  is, 
that  the  trustees  shall  execute  the  trust,  either 
according  *to  the  manifest  intention  of  [*18 
the  testator,  or  in  the  words  used  by  him  in 
his  directions  for  its  execution  ;  and  in  either 
case,  the  children  of  the  testator  would  only 
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have  a  life  estate.    4  Ves.,  399  ;  1  Prest.,  Es- 
tates, 241,  242. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chief  Justice.  The  bill  was  filed, 
In  this  case,  for  the  purpose,  among  other 
things,  of  settling  the  construction  of  a  par 
ticular  devise  in  the  will  of  Walter  Wood, 
which  took  effect  by  the  death  of  the  testator 
before  the  abrogation  by  our  Revised  Statutes 
of  the  rule  in  Shelley's  case.  This  rule  of  con 
struction,  it  is  insisted,  is  applicable  to  the 
clause  in  question,  and  vests  in  the  first  takers 
the  fee  of  the  real  estate  devised,  and  an  abso- 
lute interest  in  the  personalty.  On  the  other 
hand,  it  is  contended  that  the  rule  is  inapplica 
ble,  upon  a  settled  course  of  decision  founded 
upon  the  particular  phraseology  of  the  clause 
and  character  of  the  devise,  it  being  an  execu 
tory  trust ;  that  we  are  bound  to  look  at  the 
intent  and  meaning  of  the  testator,  as  derived 
from  the  scope  and  language  of  the  instru 
ment,  the  effect  of  which  is,  to  limit  the  es 
tate  to  the  first  takers  for  life,  with  remainder 
over  in  fee  to  their  children. 

The  rule  in  Shelley's  case,  to  state  it  in  a  sim 
pie  form,  as  applicable  to  the  one  under  re- 
view, if  at  all,  is  as  follows  :  that  where  land 
is  given  by  deed,  or  will,  to  a  person  for  life, 
and  after  his  decease,  remainder  to  his  heirs, 
the  word  "heirs  "  is  to  be  construed  as  a  word 
of  limitation  merely,  and  vests  the  fee  of  the 
estate  in  the  first  taker.  Upon  this  rule,  the 
children  of  the  testator  claim  an  absolute  es- 
tate in  the  property  devised. 

But  coeval  with  the  rule,  it  has  been  held, 
that  where  there  are  any  superadded  words  in 
the  deed  or  devise — words  of  explanation, 
which  plainly  show  that  the  grantor  or  devis- 
or did  not  mean  to  use  the  term  "  heirs  "  in  a 
technical  sense,  but  merely  as  a  description  of 
persons  to  whom  he  intends  the  estate  shall  go 
19*]  after  the  death  of  the  first  taker,  *the 
court  will  effectuate  such  intent,  and  restrain 
the  grant  or  devise  to  an  estate  for  life.  12 
Wend.,  34.  The  heirs  then  are  regarded  as 
purchasers,  constituting  a  new  stock  with  ref- 
erence to  whom  the  future  succession  shall  be 
regulated. 

Another  well  settled  modification  of  the  rule 
exists  in  respect  to  the  execution  of  executory 
trusts.  There  the  court,  in  decreeing  the  exe- 
cution, departs  from  what  would  be  the  legal 
operation  of  the  words  limiting  the  trust,  when 
applied  to  legal  estates,  and  consults  the  inten- 
tion of  the  testator,  as  plainly  manifested  by 
the  language  of  the  will.  The  case  of  Papillon 
v.  Voice,  2  P.  Wms.,  471,  strongly  illustrates 
this  distinction.  There,  a  direct  devise  of 
lands  to  B  for  life,  with  remainder  over  to  the 
heirs  of  his  body,  was  construed  to  vest  an  es- 
tate tail  in  B  ;  but  a  devise  of  money  to  trust 
ees,  in  trust,  to  be  laid  out  in  land  and  settled 
in  the  same  manner,  was  directed  by  the  court 
to  be  conveyed  in  strict  settlement,  so  as  to 
take  it  out  of  the  operation  of  the  rule,  observ- 
ing that  the  diversity  was  between  the  will's 
passing  a  legal  estate  and  leaving  the  estate 
executory,  so  that  the  party  must  come  into 
court  in  order  to  have  the  benefit  of  the  will ; 
that  in  the  latter  case  the  intention  should  take 
place,  and  not  the  strict  rules  of  law. 
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I  do  not  intend  to  go  over  the  cases.  The 
Chancellor  has  referred  to  several  in  his  opin- 
ion, and  shown  by  his  examination,  as  well  a» 
by  reference  to  the  highest  elementary  author- 
ity, that  this  distinction,  upon  which  he  ha» 
placed  the  decision  of  the  case,  has  been  a 
fixed  and  a  settled  rule  of  construction  for 
some  150  years,  and,  obviously,  cannot  be  de- 
parted from  without  seriously  endangering  the 
titles  to  real  property. 

Another  reason  for  not  troubling*  the  court 
with  any  elaborate  examination  of  the  cases, 
is,  that  in  1830  the  Revised  Statutes  abrogated 
the  rule  in  Shelley's  case,  and  substituted  in  ita 
place  the  exception — the  one  I  suppose  appli- 
cable here — and  although  the  Act  does  not  ap- 
ply to  estates  vested  previous  to  the  passage  of 
the  law,  as  in  *thecase  before  us,  the  ef-  [*2O 
feet  is  to  make  the  rule  itself  of  comparatively 
little  importance,  as  a  rule  of  property  in  this 
State.  The  Act  provides,  1  R.  8.,  719,  sec.  28, 
that  where  a  remainder  shall  be  limited  to  the 
heirs,  or  heirs  of  the  body  of  the  person  to- 
whom  a  life  estate  is  given  in  the  same  prem- 
ises, the  persons  who  shall  be  the  heirs,  or  heirs 
of  the  body  of  the  tenant  for  life,  at  the  ter- 
mination of  the  life  estate,  shall  take  as  pur- 
chasers. 

The  testator  devised,  with  some  exceptions 
not  material  to  notice,  the  whole  of  his  real 
and  personal  estate  to  his  executors,  and  after 
giving  some  general  directions  for  the  man- 
agement thereof  during  an  interval  of  six 
years,  he  orders  that,  as  soon  as  practicable 
thereafter  they  shall  divide  the  estate  into  as 
many  shares  as  there  shall  be  children  then 
alive,  and  as  shall  have  died  leaving  lawful 
issue,  and  by  some'proper  deed  convey  one  of 
the  shares  to  each  of  his  said  children,  and  in 
like  manner  to  the  lawful  issue  of  the  child  de- 
ceased; and  then  adds,  that  "In  each  deed  or 
writing  execu  ted  to  any  one  of  my  children  .shall 
also  be  inserted  and  expressed  a  clause  limiting 
such  grant  or  interest  conveyed  to  the  grantee 
for  life,  with  remainder  over  to  the  right  heirs 
of  such  grantee,  their  heirs  and  assigns  for- 
ever." The  devise  here  is  an  executory  trust 
in  the  hands  of  the  executors,  to  be  carried 
into  execution  according  to  the  directions  given 
in  this  clause  of  the  will,  and  agreeably  to  the 
rule  of  interpretation  above  stated  in  such 
cases,  we  are  to  look  after  the  intent  of  the 
testator,  to  be  gathered  from  the  language  he 
has  used  in  giving  his  directions;  and  if  we  are 
at  liberty  to  do  so,  it  seems  to  me  impossible 
to  entertain  a  doubt  upon  the  case.  No  other 
rational  meaning  can  be  given  to  the  special 
clause  to  be  thus  inserted  in  the  conveyance, 
than  that  he  intended  the  estate  should  be  lim- 
ited to  his  children  for  their  lives  only.  What 
confirms  this  view  is,  that  no  such  clause  is  di- 
rected to  be  inserted  in  the  deed  to  the  issue  of 
the  deceased  child — manifesting  a  clear  dis- 
tinction in  the  two  cases  in  the  same  clause  of 
the  will.  It  is  conceded  they  take  a  fee,  and 
*if  the  testator  had  intended  the  children  [*2 1 
should  likewise  take  a  fee,  why  give  directions 
for  this  special  limitation  to  them  for  life? 

There  were  some  objections  taken  on  the  ar- 
gument to  the  devise  to  the  executors,  and  the 
powers  with  which  they  are  clothed  ;  and  also- 
as  to  the  time  within  which  the  estate  is  to  be 
settled  upon  the  children;  but  I  have  not  been 
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able  to  discover  that  they  are  well  founded. 
The  executors  took  the  legal  estate,  and  all  the 
directions  and  limitations  prescribed  in  the 
course  of  the  execution  of  the  trust  appear  to 
be  unexceptionable  and  in  conformity  to  law 

On  the  question  being  put — shall  this  decre 
be  reversed? — all  the  members  of  the  Cour 
present  at  the  argument  of  the  cause  answere 
in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  wa 
unanimously  affirmed. 

Cited  in— 3  Denio,  509. 


BULKLEY  ET  AL.,  Appellants, 

AND 

DEPEYSTER,  Administrator,  etc.,  of  JOH 
CLENDINING,  deceased,  Respondent. 

Construction  of  Will — Real  Estate — Bequest  Oj 
Annuities — Death  of  Legatees — Final  Distri 
button —  What  Is  Not  a  Postponement  beyon 
Two  Lives  in  Being. 

Where  a  testator  by  will  bequeathed  annuities  t 
five  of  his  children,  and  directed  that  on  the  deat 
of  either  without  issue,  the  annuity  bequeathed  t 
the  child  dying  should  be  equally  divided  among 
the  survivors :  but  if  there  was  issue,  then  the  an 
nuity  to  be  paid  to  such  issue  during  the  lifetim 
of  the  wife  of  the  testator,  and  on  her  death  th. 
principal  of  such  annuity ;  that  upon  the  deceas 
of  any  of  the  five  children,  after  the  death  of  th 
wife  of  the  testator,  a  like  portion  of  the  principa 
of  his  estate  should  be  paid  to  the  issue  of  the  chili 
so  dying;  and  that  a  final  distribution  and  settlemen 
of  his  estate  among  his  grandchildren  should  be  ha( 
immediately  after  the  death  of  the  survivor  of  hi 
children ;  it  was  held,  that  the  vesting  in  possession 
of  the  several  portions  of  the  estate  was  not  post- 
poned beyond  two  lives  in  being  at  the  time  the  wil 
took  effect  and,  consequently,  that  the  will  was  a 
valid  and  operative  instrument  within  the  provis 
ions  of  the  statute. 

A  PPEAL  from  Chancery.  John  Clendining 
-Q.  by  his  last  will  and  testament,  bearing  date 
July  22.  1829,  after  making  a  specific  bequest 
22*]  to  his  wife,  gave  all  his  real  *and  person 
al  estate  to  trustees,  and  directed  them  to  con 
vert  the  whole  into  money,  and  from  the  pro- 
ceeds of  the  same  to  pay  to  his  wife  an  annu- 
ity ;  to  pay  his  daughter,  Margaret,  the  wife 
of  Horace  Bulkley,  $5,  as  and  for  her  full  and 
entire  portion  of  his  estate,  he  having  already 
advanced  and  paid  on  account  of  her  and  her 
family  a  much  larger  sum  than  the  portions  of 
any  of  the  other  of  his  children  would  amount 
to;  to  his  daughter,  Sarah,  the  wife  of  William 
Hogan,  yearly  and  every  year  during  her  nat- 
ural life,  the  sum  of  $20,000;  to  his  son,  John, 
a  like  sum  yearly;  to  his  son,  James,  a  like  sum 
yearly  ;  to  his  daughter,  Jane,  $40,000  yearly, 
and  to  his  daughter,  Letitia,  $40,000  yearly. 
(So  the  will  was  drawn,  but  it  was  understood 
on  the  argument  that  the  testator  meant  to  give 
the  interest  only  of  the  sums  specified.)  Then 
comes  the  following  clause  : 

"In  case  either  of  my  said  children,  Sarah, 
John,  James,  Jane  or  Letitia,  should  die  with- 
out lawful  issue,  I  order  and  direct  that  the 
yearly  sum  or  sums  of  money  hereby  be- 
queathed to  the  child  so  dying  be  equally  di- 
vided among  the  survivors  of  them,  and  if  the 
child  so  dying  shall  leave  lawful  issue,  I  then 
order  and  direct  that  the  yearly  sum  or  sums 
hereby  bequeathed  to  the  child  so  dying  be 
paid  to  his  or  her  child  or  children  during  the 
life  time  of  my  beloved  wife,  and  upon  the 
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death  of  my  beloved  wife,  I  further  order  and 
direct  that  the  yearly  sum  or  sums  of  money 
hereby  bequeathed  to  her  be  in  like  manner  di- 
vided among  my  said  children  and  legal  rep- 
resentatives, it  being  my  will  and  intention 
hereby  declared,  that  my  said  children,  Sarah, 
John,  James,  Jane  and  Letitia,  should  during 
their  lives,  have  and  enjoy  the  whole  income 
and  interest  of  my  estate  (subject  to  the  said 
life  annuity  to  my  wife  and  the  provision 
above  mentioned),  but  no  part  of  the  principal 
thereof ;  and  that  the  principal  of  my  estate 
should  be  equally  divided  among  their  lawful 
issue,  the  children  of  each  taking  the  share  or 
portion  which  their  parent  would  have  been 
entitled  to  if  the  principal  had  been  bequeathed 
*to  my  said  children,  Sarah,  John,  [*23 
James,  Jane  and  Letitia.  I  do  further  order 
and  direct,  that  after  my  beloved  wife  shall 
have  departed  this  life,  if  any  of  my  said 
children,  Sarah,  John,  James,  Jane  and  Letitia, 
should  then  be  dead  leaving  lawful  issue,  then 
that  the  share  or  proportion  of  the  princi- 
pal of  my  estate  which  the  child  so  dying  would 
have  been  entitled  to  if  the  principal  had  been 
bequeathed  to  my  said  children,  be  paid  to  his 
or  her  child  or  children  ;  and  that  upon  the 
death  of  any  of  my  said  children  after  the  death 
of  my  said  wife,  a  like  portion  of  the  prin- 
cipal of  my  estate  be  paid  to  his  or  her  chil- 
dren, and  that  a  final  distribution  and  settle- 
ment of  my  estate  among  my  grandchildren, 
according  to  this  my  will  and  intention  as- 
herein  before  expressed,  be  made  immediately 
after  the  death  of  the  survivor  of  my  said 
children." 

The  testator  died  in  Jan.,  1836.  The  trustees 
named  in  the  will  declined  to  act.     The  will 
was  proved  and  letters  of  administration,  with 
the  will  annexed,  were  granted  to  Frederick 
Depeyster,  who,  in   Mar.,  1837,  filed  a  bill  in 
chancery,  for  the  purpose  of  determining  the 
true  construction  and  validity  of  the  several 
provisions  of  the  will,  and  the  rights  of  the 
jarties  named  therein,  and  of  ascertaining  and 
settling  the  powers  and  duties  of  himself  as  ad- 
ministrator. The  Chancellor  made  a  special  de- 
;ree,  passing  upon  a  great  variety  of  matters 
rowing  out  of  the  provisions  of  the  will  and 
he    situation   of   the    parties    affected,    and 
amongst  other  things,  decreed  :     1.  That  the 
)ower  to  sell  the  real  estate  and  convert  it  into 
)ersonalty  was  valid  as  a  power  in  trust,  under 
he  provisions  of  the  Revised  Statutes;  2.  That 
he  limitation  over  of  the  shares  of  the  chil- 
ren  of  the  testator  to  his  grandchildren,  was 
alid,  the  absolute  ownership  and  the  right  to 
tie  immediate  enjoyment  by  thegrandchildren 
aeing  suspended  only  for  two  lives,  viz. :  the 
ves  of  the  widow  and  of  the  parent  of  the 
randchild  or  grandchildren  ;  and  3.  That  the 
dministrator  proceed  and  carry  into  effect  all 
le  trusts  of  the  will.  From  the  above  portions 
f  the  decree  an  appeal  *was  taken  to  [*24 
his  court.     The  case  here  was  argued  by, 
Messrs.  J.  L.  .Mason  and  G.  Wood,  for 
e  appellants.  . 

Mr.  W.  Hogan,  for  the  respondent. 
\rinte  submitted  and  argued  on  the  part  of  the 

appellants. 

I.  The  design  of  the  testator  was,  that  his 
hildren  should  enjoy  the  income  of  a  large 
ortion  of  his  estate  in  unequal  portions,  viz. : 
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Jane  and  Letitia  each  taking  two  sevenths  of 
a  portion  of  the  income,  and  the  others,  each 
one  seventh  thereof;  and  that  the  income  of 
the  surplus  should  be  enjoyed  by  them  in 
equal  portions. 

II.  The  testator  designed  that  the  principal 
of  his  estate  should  on  the  death  of  all  his  five 
children  be  divided  among  their  issue — the  is- 
sue representing  the  parents,  and  in  their  rep- 
resentative capacity  taking  equal  portions.viz. : 
the  same  as  the  parents  would  have  taken,  if 
the  whole  principal  of  the  estate  had  been  giv- 
en to  them  equally. 

III.  To  carry  out  the  above  plan  it  was  nec- 
essary, and  was  within  the  scope  and  design 
of  the  testator,  that  the  entire  principal  of  his 
estate  should  be  kept  together  as  an  entirety, 
during  the  lives  of  all  his  five  children,  and 
the  last  survivor  of  them. 

IV.  Such  being  the  general  intent  of  the 
testator,  any  particular  intent,  inadvertently 
expressed  in  the  will,  and  apparently  incon- 
sistent with  it,  must  give  way. 

V.  The  effect  of  this  disposition,  which  was 
valid  at  the  time  the  will  was  drawn,  would 
be  to  suspend  the  absolute  alienation  in  fee  of 
the  entire  estate,  for  a  longer  period  than  two 
lives  in  being  at  the  death  of  the  testator,  viz.: 
for  six  lives  then  in  being,  and  is  void  under 
the  Revised  Statutes. 

VI.  The  limitation  in  case  of  a  failure  of  is- 
sue of  any  of  the  children  over  to  the  surviv- 
ors, clearly  suspends  the  power  of  alienation 
of  each  and  every  share  (supposing  it  capable 
25*]  *  within  the  general  design  of  the  testa- 
tor, of  being  detached  from  the  entire  fund), 
for  a  longer  period  than  two  lives  in  being  at 
the  death  of  the  testator. 

VII.  The  devises  to  the  issue  and  to  the  sur- 
vivors on  failure  of  issue,  are  both  essential 
limitations,  and  they  are  so  complicated  and 
connected  together,  that  if  the  limitation  to 
the  survivors  should  be  dropped,   it  would 
work  a  distribution  of  the  estate  which  the  tes- 
tator never  designed,  and  the  whole  is,  there- 
fore, inoperative  and  void. 

In  support  of  the  above  points  the  following 
authorities  were  cited:  1  R.  S.,  773,  sec.  1,  1st 
ed.,  in  connection  with  p.  723.  sec.  15,  and  p. 
730,  sees.  63.  65;  Cotter*.  Lorittard,  14  Wend., 
266,  and  particularly  pp.  305,  312,  334;  Haw- 
ley  v.  James,  16  Wend.,  61,  and  particularly 
pp.  120,  121,  128,  133,  178,  250,  252;  Darling 
v.  Rogers,  22  Wend..  483,  and  particularly  495; 
Crui.  Dig.,  tit.  Devise,  ch.  ix.,  sec.  6,  p.  158. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chief  Justice.  The  appeal  in  this 
case  is  limited  to  three  questions,  passed  upon, 
among  many  others,  by  the  Chancellor,  in  giv- 
ing a  construction  to  the  will  of  Mr.  Clendin 
ing,  on  behalf  of  the  administrator:  The  first, 
in  respect  to  the  clause  in  which  the  testator 
directs  that  all  his  real  and  personal  estate 
(after  payment  of  his  debts  and  funeral 
charges),  shall  be  converted  into  money  for 
the  purpose  of  investment  and  distribution. 
This  was  held  to  be  valid  as  a  power,  under 
the  Revised  Statutes.  The  second,  in  respect 
to  the  clause  which  limits  the  income  of  the 
estate  in  certain  portions  to  the  children  for 
life,  and  gives  the  principal  to  the  grandchil 
dren  on  the  decease  of  the  parents.  This  was 
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held  to  be  valid,  as  not  suspending  the  power 
of  alienation  beyond  the  period  of  two  lives 
allowed  by  law;  and  the  third  respects  that 
part  of  the  decree  in  which  the  court  below 
appointed  Mr.  Depeyster  a  trustee  to  carry  into 
execution  the  several  valid  trusts  in  *the  [*26 
will,  the  three  trustees  named  by  the  testator 
having  declined  to  act. 

The  points  presented  on  the  argument  on  the 
part  of  the  appellants,  are  mainly  confined  to 
a  consideration  of  the  second  question;  it  be- 
ing insisted  by  the  counsel,  that  the  limitation 
upon  a  true  construction  of  the  will  suspends 
the  power  of  alienation  beyond  two  lives,  and 
is,  therefore,  void,  leaving  the  real  estate  to 
descend  to  the  heirs  according  to  the  statute  of 
descents,  and  the  personalty  to  be  distributed 
to  the  next  of  kin. 

The  will,  as  a  whole,  I  think,  well  drawn 
and  an  extremely  plain  one;  and  though  there 
may  be  a  little  obscurity  in  respect  to  the 
clause  in  question,  it  is  not  so  obscure  as  to 
raise  a  reasonable  doubt  as  to  the  intent  of  the 
testator.  He  had  six  children — four  daughters 
and  two  sons.  Mrs.  Bulkley,  the  wife  of  the 
appellant,  was  passed  by  with  a  nominal  leg- 
acy, herself  and  family  having  already  re- 
ceived advances  exceeding  the  portions  of  the 
other  children.  The  estate  is  then  divided, 
substantially,  into  seven  parts.  Sarah,  the 
wife  of  Mr.  Hogan,  and  the  two  sons,  John 
and  James,  each  to  have  the  income  of  one 
part,  the  two  other  daughters  the  income  of 
four  parts  (making  in  all  seven),  for  their  nat- 
ural lives.  The  testator  then  provides,  that  in 
case  of  the  death  of  any  of  his  children  named 
without  issue,  the  yearly  sum  bequeathed  to 
the  child  so  dying  shall  be  equally  divided 
among  the  survivors;  and  if  the  child  dying 
leave  lawful  issue,  then  the  yearly  sum  be- 
queathed to  the  child  so  dying  to  be  paid  to 
his  or  her  child  or  children  during  the  life  of 
his  wife;  it  being  his  intention,  he  adds,  that 
his  children  named  should  have  and  enjoy  dur- 
ing their  lives,  the  whole  income  of  the  estate 
(subject  to  the  annuity  granted  to  his  wife), 
but  no  part  of  the  principal;  and  that  the  prin- 
cipal should  be  equally  divided  among  their 
lawful  issue,  the  children  of  each  taking  the 
share  or  portion  the  parent  would  have  been 
entitled  to, if  the  principal  had  been  bequeathed 
to  him  or  her.  Then  comes  the  clause  bearing 
more  directly  upon  the  'question  before  [*27 
us:  "I  do  further  order  and  direct,  that  after 
my  beloved  wife  shall  have  departed  this  life, 
if  any  of  my  said  children  (naming  them)  shall 
then  be  dead,  leaving  lawful  issue,  then  that 
the  share  or  proportion  of  the  principal  of  my 
estate  which  the  child  so  dying  would  have 
been  entitled  to,  if  the  principal  had  been  be- 
queathed to  my  said  children,  be  paid  to  his 
or  her  child  or  children;  and  that  upon  the 
death  of  any  of  mv  said  children  after  the 
death  of  my  said  wife,  a  like  portion  of  the 
principal  of  my  estate  be  paid  to  his  or  her 
children;  and  that  a  final  distribution  and  set- 
tlement of  my  estate  among  my  grandchildren 
according  to  this  my  will  and  intention  as 
hereinbefore  expressed,  be  made  immediately 
after  the  death  of  the  survivor  of  my  said  chil- 
dren." 

The  only  obscurity  in  respect  to  any  part  of 
the  will  arises  out  of  this  latter  clause,  which 
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like  an  intent  to  postpone  the  distribution  of 
the  principal  of  the  income  of  each  child  among 
the  grandchildren,  till  the  death  of  the  last  sur- 
vivor, which  would  suspend  the  absolute  own- 
nership  for  the  lives  of  the  widow  and  five 
children.  But  whatever  may  have  been  the 
meaning  intended,  it  is  quite  too  vague  and  un- 
certain to  supersede  the  previous  clear  and 
positive  declaration  of  the  testator  in  the  mat- 
ter. He  has,  in  direct  terms,  declared,  that  if 
any  of  his  children  shall  be  dead,  at  the  de- 
cease of  his  wife,  leaving  issue,  that  then  the 
share  or  portion  which  would  have  belonged 
to  such  child,  if  the  principal  had  been  be- 
queathed to  him  or  her,  shall  be  paid  to  the 
grandchildren.  He  had  previously  provided 
for  their  receiving  the  income  during  the  life 
of  his  wife;  and  what  makes  the  meaning  still 
more  clear,  he  goes  on  to  say,  that  upon  the 
death  of  any  of  his  children  after  the  decease 
of  his  wife,  a  like  portion  of  the  principal  shall 
be  paid  to  his  or  her  children.  The  testator 
has  thus  carefully  provided  for  paying  the  in- 
come of  the  deceased  parent  to  his  or  her  chil- 
dren, where  the  death  happens  previous  to  the 
death  of  his  wife,  but  confines  it  in  terms  to  a 
28*]  period  during  her  life.  No  provision  *is 
made  for  a  like  payment  after  her  death, which 
would  have  been  a  most  natural  one,  if  con- 
templated by  the  will.  Why  confine  the  pay- 
ment of  the  income  to  the  grandchildren  in 
terms  during  the  life  of  the  widow,  if  intended 
to  postpone  the  distribution  of  the  principal 
till  the  death  of  the  last  surviving  child  ?  Or 
why  not  have  provided  for  payment  of  the  in- 
come down  to  the  period  of  the  final  distribu- 
tion claimed  ?  The  true  reason  is,  that  pro- 
vision was  made  by  the  testator  for  payment 
of  the  principal  to  the  grandchildren  of  de- 
ceased parents  immediately  on  the  death  of  his 
wife,  and  so  successively  as  the  parents  after- 
wards died,  down  to  the  death  of  the  last  sur- 
vivor, when  the  distribution  among  the  grand- 
children will  have  become  complete — which  is 
all,  probably,  that  was  meant  by  the  general 
phraseology  of  the  last  three  lines  of  the  clause 
referred  to. 

The  consequence  of  the  above  construction 
is,  that  the  vesting  and  enjoyment  in  possession 
of  each  portion  of  the  estate  devised,  is  not 
postponed  beyond  two  lives  in  being  at  the 
time  the  will  took  effect,  namely  :  the  lives  of 
the  wife  and  of  the  child  to  whom  the  portion 
is  given;  at  the  furthest,  on  the  death  of  these 
two,  the  grandchildren  take  an  absolute  inter- 
est in  the  share. 

I  concur,  therefore,  in  affirming  the  decree 
below. 

.  On  the  question  being  put — shall  this  decree 
be  reversed  ? — the  members  of  the  Court  di- 
vided as  follows  : 

In  the  affirmative — Senators  Dixon,  Lee  and 
Peck— 3. 

In  the  negative— The  PRESIDENT  of  the  Sen 
ate,  the  CHIEF  JUSTICE,  and  Senators  Dennis- 
ton,  Jfyirman,  Hatching,  Hopkin*.  Hunter.  H. 
A.  Livingston,  Nicholas.  Platt,  Rhoades,  Scott. 
Strong,  Verplanck  and  Works — 15. 

Whereupon,  the  decree  was  affirmed. 

Affirming— 8  Paige,  295. 

Distinguished-5  Sandf.,  177. 

Cited  in— 2  Sandf.  Ch..  466 :  17  N.  Y..  571 ;  36  N.  Y., 
545 ;  2  Trans.  App.,  350;  2  Barb..  248,  469;  27  Barb., 
440 :  42  Barb.,  166  ;  51  How.  Pr.,  278. 
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:  Deed  Conveying  Lands— Reciting  Indebttdnest— 
When  not  Deemed  Mortgage. 

I  A  deed  conveying  lands  wfll  not  be  deemed  a 
mortgage,  although  it  recite  an  indebtedness  from 
the  grantor  to  the  grantee  as  the  consideration  of 
the  conveyance,  without  stating  an  acceptance  of 
the  conveyance  in  satisfaction  of  the  debt;  although 
it  be  executed  by  a  trustee  to  his  co-trustee  for  the 
benefit  of  an  infant  eastuiquc  trust  in  consideration 
of  indebtedness  to  the  trust  estate ;  although  it  be 
afferent  from  the  ordinary  form  of  conveyances 
as  for  instance  creating  a  limitation  over  in  case  of 
tbe  death  of  the  cestui  qut,  trust  ;  and  although  the 
cfstui  que,  trust  on  coming  of  age  had  the  right  to  re- 
pudiate the  transaction  and  demand  pavment  of  tbe 
debt  due  from  the  trustee. 

Citations— 1  Poth.  Cont.,  494,  Evans*  ed. 

A  PPEAL  from  chancery.  The  appellants 
-tl-  filed  a  bill  in  chancery  for  the  purpose  of 
obtaining  a  decree,  declaring  a  deed  of  certain 
lands  in  the  City  of  N.  Y..  executed  by  Henry 
Eckford  to  Sarah  Drake,  bearing  da'te  Aug. 
14,  1826,  a  mortgage,  and  giving  them  the  right 
to  redeem.  Sarah  Drake  was  the  widow  of 
Joseph  R.  Drake,  who  died  in  Sep.,  1820, 
seised  of  two  valuable  lots  in  the  City  of  N. 
Y.,  which  had  been  conveyed  to  him  by  Eck- 
ford in  Jan..  1817,  as  a  gift,  on  his  becoming 
the  husband  of  Sarah,  one  of  the  daughters  of 
Eckford,  Drake  left  a  last  will  and  testament, 
whereby  he  devised  all  his  real  estate  to  bis 
daughter.  Janet,  in  fee,  with  a  limitation  over 
first  to  his  wife,  and  secondly  to  his  father  in- 
law,  whom  he  appointed  executor,  and  his 
wife,  Sarah,  executrix  of  his  will,  and  guard- 
ians of  the  person  and  estate  of  his  daughter 
Janet.  In  Jan.,  1822.  the  executor  and  execu- 
trix, under  an  order  in  chancery,  sold  one  of 
j  the  lots  whereof  Joseph  R.  Drake  died  seised 
]  for  $20,000,  which  sum  was  received  by  Eck- 
ford and  appropriated  to  his  own  use.  Aug. 
14,  1826,  Eckford  being  indebted  to  his  grand- 
child in  the  sum  of  $27,000,  the  proceeds  of 
the  sale  of  the  said  lot,  and  the  rents  and  prof- 
its of  the  same  and  of  the  other  lot,  executed  a 
*deed  to  his  co-executor  and  co-guard-  [*3O 
ian,  Sarah  Drake,  conveying  to  her  two  lots  of 
land  in  the  9th  ward  of  the  City  of  N.  Y.,  con- 
taining 36  acres,  more  or  less.  In  this  deed 
were  recited  the  making  of  the  will  of  Joseph 
R.  Drake,  and  the  appointment  of  Henry  Eck- 
ford and  Sarah  Drake  as  executor  and  execu- 
!  trix  of  such  will,  and  as  guardians  of  the  es- 
!  tate  and  person  of  tbe  infant  child  of  Joseph 
R.  Drake;  and  that  Eckford,  in  his  capacity 
as  executor  and  guardian,  was  indebted  to  the 
said  estate  for  moneys  received  by  him  on  ac- 
count thereof  in  the  sum  of  $27,000  and,  there- 
fore, in  consideration  of  the  premises,  and  of 
the  sum  of  $10  to  him  paid,  he  granted,  etc., 
the  said  two  lots  to  Sarah  Drake,  to  bold 
unto  her.  her  heirs  and  assigns  forever,  in 
trust  for  her  daughter,  the  said  Janet  H. 
Drake,  in  fee,  "provided  the  said  Janet  shall 
not  die  under  lawful  age,  and  shall  not  have 
lawful  issue  :  but  should  the  said  Janet  H. 
Drake  die  under  lawful  age  and  without 
issue,  then  in  trust  for  the  sole  and  only  use 
benefit  and  behoof  of  her,  the  said  party  of  the 
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second  part,  and  of  her  heirs  and  assigns  for- 
ever." This  instrument  was  recorded  in  the 
register's  office  of  the  City  of  N.  Y.,  on  the  day 
of  its  date.  The  parcels  of  land  conveyed  to 
Sarah  Drake  had  been  purchased  by  Eckford 
in  1826,  for  the  sum  of  §12.000,  and  at  the  fil- 
ing of  the  bill  had  greatly  risen  in  value.  Eck- 
ford died  in  Nov.,  1832,  and  left  a  will,  exe 
culed  by  him  in  June,  188J,  containing  the  fol- 
lowing among  other  provisions:  "I  direct  that 
on  the  first  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty, 
my  estate  shall  be  divided  [all  debts  and  charges 
against  it  first  being  paid,  and  the  moneys  here- 
inafter directed  to  be  set  apart,  first  being  in- 
vested and  deducted  J  among  my  four  children 
and  grandchild  hereinafter  named,  in  manner 
following;  that  is  to  say,  all  my  estate  and  all 
the  property  which  the  husband  of  my  daugh- 
ter Janet,  James  E.  De  Kay,  has  derived  from 
and  purchased  with  funds  furnished  by  me, 
and  which  has  not  been  received  back  by  me, 
31*]and  all  the  *real  estate  which  my  grand- 
daughter, Janet  Joseph  Halleck  Drake,  has  in- 
herited from  her  parents  severally  or  either  of 
them,  and  which  her  said  parents  severally  or 
jointly  originally  received  or  derived  from  me, 
shall  all  be  valued  in  one  united  valuation, to  be 
made  by  appraisers  to  be  appointed  by  my  ex- 
ecutrix and  executors  or  a  majority  of  them,  or 
of  the  survivors  of  them,  and  the  aggregate 
amount  of  the  said  united  valuation, shall  be  di- 
vided into  five  equal  parts:  and  so  much  of  the 
said  aggregate  estate  as  shall  be  equal  in  value 
to  one  of  said  five  parts,  shall  go  to  each  of  my 
children:  Janet, the  wife  of  James  E.  De  Kay  ; 
Eliza,  the  wife  of  Gabriel  F.  Irving  ;  Joseph 
and  Henry  and  their  respective  heirs,  and  the 
like  portion  shall  go  to  my  said  granddaughter, 
Janet  Joseph  Halleck  Drake,  and  her  heirs, 
including,  however,  in  the  portion  of  my  said 
daughter,  Janet,  the  property  which  her  hus- 
band, James  E.  De  Kay,  has  derived  from  and 
purchased  with  funds,  furnished  by  me.  and 
which  has  not  been  received  back  by  me  and 
including  in  the  portion  of  my  said  grand- 
daughter, Janet  Joseph  Halleck  Drake,  all  the 
real  estate  which  she  has  inherited  from  her 
parents  severally  or  either  of  them,  and  which 
her  said  parents  severally  or  jointly  originally 
received  or  derived  from  me,  so  that  finally  in- 
cluding what  some  of  the  said  five  shares  shall 
already  have  derived  from  me,  and  what  re- 
mains to  be  distributed,  my  said  four  children 
and  grandchild,  and  their  respective  heirs,  shall 
have  received  from  me  an  equal  share  of  prop- 
erty; one  not  more  than  another."  In  Sep  ,  1833, 
Janet,  the  daughter  of  Joseph  R.  Drake,  be- 
ing then  about  15  years  of  age,  became  the 
wife  of  George  C.  De  Kay,  and  in  the  ensuing 
May  this  bill  was  filed  against  her  and  her 
husband;  the  children  of  Henry  Eckford  be- 
ing also  made  defendants.  Answers  were  put 
in  and  proofs  taken  on  the  part  of  the  appel- 
lants, to  show  by  extrinsic  facts  the  intention 
of  the  parties  to  the  instrument  of  Aug.  14, 
1826,  that  it  should  operate  only  as  a  mort- 
gage, and  not  as  an  absolute  conveyance  ; 
which  proofs  were  rebutted  by  evidence  on 
32*1  *the  part  of  the  respondents,  George  C. 
De  Kay  and  Janet,  his  wife.  The  evidence 
aliunde  from  the  view  taken  of  it  by  the  Chief 
Justice  in  the  opinion  delivered  by  him  in  this 
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court,  it  is  deemed  unnecessary  to  state.  The 
Chancellor,  on  bearing  the  cause  on  the  plead- 
ings and  proofs,  decreed  the  instrument  of 
Aug.,  1826,  to  be  an  absolute  conveyance,  and 
that  the  complainants  were  not  entitled  to  re- 
deem. From  which  decree  they  appealed.  The 
case  was  argued  here  by, 

Messrs.  D.  Lord,  Jr.,  and  G.  Griffin,  for 
the  appellants. 

Messrs.   N.    Dane    Ellingwood    and   G. 
Wood,  for  the  respondents. 
Points  presented  and  argued  on  the  part  of  the 
appellants. 

I.  The  instrument  of  Aug.  14,  1826,  on  its 
face  acknowledges  the  then  existing  relation 
of  debtor  and  creditor  ;  and  if  that  relation 
continues,  after  the  execution  of  the  deed,  the 
land  is  a  mere  security  for  the  debt,  and  by  the 
law  of  mortgages  is  redeemable.  Co.  Litt..  205 
a;  Harg.  note;  1  Pow.  Mort.,  116  a;  Ch.  J. 
Parsons,  in  KiUeran  v.  Brown,  4  Mass. .  444  ; 
J,  Story,  2  Sumn.,  533;  Conard  v.  Ins.   Co., 
1  Pet..  441;  Hughes  v.  Edward*.  9  Wh..  490; 
Clark  v.  Henry,  2  Cow.,  827;  Wttcox  v.  Morris, 
\  Murphy.   116;  Parks  v.  Hall,  2   Pick.,  210; 
Kingv.  King.  3  P.  Wms.,  359. 

II.  The  conveyance  by  a  debtor  to  his  cred- 
itor, in  consideration  of  his  indebtedness,  must 
be  either  as  security  or  as  satisfaction,  either 
on  an  agreed  value  or  equivalent  for  the  debt, 
or  on  a  mutual  compromise,  or  on  account  as 
security. 

HI.  Where  anything  other  than  money  is  al- 
leged to  have  been  a  satisfaction  of  a  debt,  the 
onusprobandi  is  on  those  who  allege  the  satis- 
faction. 

IV.  The  conveyance  was  not  a  satisfaction 
of  the  debt.  It  does  not  purport  to  be  a  satis- 
faction. If  a  satisfaction,  *the  nominal  [*33 
pecuniary  consideration  was  specially  incon- 
gruous. The  presumption  of  law  is  against  a 
satisfaction  without  payment.  The  plea  of  ac- 
cord and  satisfaction  always  requires  the  aver- 
ment and  proof  of  acceptance  on  an  express 
agreement  of  satisfaction.  Averment  of  deliv- 
ery and  acceptance,  without  averring  it  to  be 
in  satisfaction,  is  not  enough.  Van  Duzen  v. 
Frink,  15  Pick..  449,  per  Shaw,  Ch.  J.;  I^ng- 
uet  v.  Scawan,  1  Ves.,  Sr. ,  402;  Henry  Pey  toe' » 
case,  9  Rep.,  79;  Hawkshaw  v.  Rawlings,  Sir., 
23;  Paine  v.  Masters,  /d.,573;  Young  v.  Rudd, 
5  Mod.,  86. 

There  is  no  proof  of  acceptance  in  satisfac- 
tion. The  property  conveyed  was  not  equal  in 
value  to  the  debt,  and  was  comparatively  un- 
productive; to  suppose  it  given  or  accepted  as 
an  actual  equivalent,  required  an  estimate  (of 
the  amount  of  the  debt  and  of  the  value  of  the 
property),  14  years  after  the  date  of  the  pa  per, 
when  the  infant  would  come  of  age.  A  con- 
veyance by  way  of  compromise  or  abatement 
of  the  debt  is  not  presumed,  but  must  be  made 
out  affirmatively,  and  most  expressly  by  those 
who  aver  it.  There  is  no  proof  to  this  effect. 
If  this  conveyance  is  to  be  deemed  as  satisfac- 
tion,it  is  also  a  satisfaction  of  Mrs.  Drake's  in- 
terest in  the  fund  by  way  of  dower.  Nothing 
of  this  is  suggested  in  the  deed,  nor  can  it  be 
inferred  without  evidence,  and  there  is  no  evi- 
dence of  any  agreement  to  this  effect.  The  sup- 
position of  the  conveyance  being  a  satisfaction, 
is  inconsistent  with  the  character  of  the  par- 
ties. The  guardian  could  not,  by  conveying  to 
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a  trustee  for  his  ward,  preclude  the  demand. 
The  co-trustee  had  no  power  to  accept  the  con- 
veyance in  satisfaction.  The  infant  could  not 
make  any  agreement  on  the  subject.  14  Wend., 
100;  5  Johns.  Ch.,  329. 

V.  The  conveyance  must  be  held  a  security: 
If  not  a  satisfaction,  it  is  of  course  a  security. 
The  law  will  lean  in  favor  of  treating  convey- 
ances by  a  debtor  as  security;  because  that  al- 
lows neither  party  to  gain  by  a  non-compliance 
with  the  obligation  to  pay.    It  is  the  most  just 
34*j  to  the  *particular  creditor  secured  and 
to  the  genera]  creditors.  It  is  less  impeachable 
as  a  means  of  fraud.  In  doubtful  cases  there  is 
the  same  reason  for  construing  a  conveyance 
by  a  debtor  to  a  creditor,  to  be  a  security, as  in 
construing  it  to  be  a  mortgage  rather  than  a 
conditional  sale.     Longuet  v.   Scawan,  1  Ves., 
Sr.,  402;  Flagg  v.  Mann,  2  Sumn.,  534;  Con- 
way  v.  Alexander,  7  Or.,  236. 

VI.  The  recording  of  the  conveyance  in  the 
book  of  deeds  is  not  a  sufficient  reason  to  deny 
it  to  be  a  mere  security.    Assignments  in  trust 
to  pay  creditors  and  securities  without  express 
conditions  are  usually  recorded  as  deeds,  but 
are  mortgages.  Park  v.  Hall,  2  Pick.,  211.  The 
object  of  recording  is  to  guard  against  subse- 
quent deeds  and  mortgages  by  the  same  grant- 
or. As  no  danger  of  this  could  be  apprehended, 
there  was  no  reason  for  care  in  the  mode  of  re- 
cording.     The  recording  was  sufficient  as  a 
guard  against  loss  or  to  insure  publicity. 

VII.  The  supposition  that  because  this  in- 
strument was  not  an  executory  trust  to  sell  and 
raise  the  money  from  the  proceeds,  it  is  not  a 
mere  security,  is  manifestly  incorrect.     Upon 
this  instrument  a  bill  of  foreclosure  would  lie, 
as  in  all  other  cases  of  mortgages  or  equitable 
charges,  without  express  power  of  sale. 

VIII.  The  trusts  of  the  instrument  are  not 
inconsistent  with  its  being  a  mere  security.but 
the  contrary.    If  held  to  be  a  mere  security,  it 
alters  no  equitable  right  in  the  fund, and  places 
the  legal  title  in  the  most  suitable  parties.     If 
held  to  be  a  satisfaction,  it  alters  the  rights  of 
every  party  interested  in  the  fund.    It  changes 
Mrs.  Drake's  interest  and  bars  her  dower.     It 
makes  her  daughter's  interest  in  $27,000,  which 
was  absolute,  defeasible.  It  abandons  the  ulti 
mate  remainder  of  H.  Eckford, or  his  children, 
in  the  property,  as  provided  for  in  the  will  of 
Joseph  R.  Drake. 

IX.  If  from  the  face  of  the  instrument,  the 
relation  of  the  parties  and  the  character  of  the 
35*]  fund,  the  conveyance  *is  a  mere  securi- 
ty, no  agreement  or  admissions  of  the  parties 
will  vary  its  legal  character  as  redeemable  and 
a  mortgage.    And  it  would  be  inadmissible  to 
show   by  oral  or  extraneous  evidence,  that, 
which  is,  on  its  face  or  in  legal  judgment  a  se- 
curity, to  be  an  absolute  conveyance.  6  Watts, 
126. 

X.  Where  a  conveyance  is  intended  as  a  se 
curity,  it  will  be  a  mortgage,  whatever  be  the 
form  of  the  conveyance.  And  it  makes  no  dif- 
ference, whether  the  defeasance  be  in  the  same 
instrument  or  in  a  separate  one;  or  whether  it 
be  in  writing  or  verbal  ;  or  merely  to  be  in 
ferred  from  the  nature  of  the  transaction. 

XI.  The  acceptance  of  the  conveyance  of 
Aug.  14,  1826,  by  the  infant  cestuique  trust,on 
her  coming  of  age,  would  not  bar  her  claim  to 
the  original  debt.  'As  the  deed  did  not  profess 
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0  be  in  satisfaction  of  the  debt,  it  left  the  debt 
where  it  found  it,  merely  superadding  collat- 
?ral  security;  and  the  acceptance  of  that  se- 
jurity  by  the  creditor,  on  her  coming  of  age, 
would  be  no  waiver  of  the  debt  intended  to  be 
secured.  It  is  not  a  case  where  the  creditor  was 
driven  to  an  election. 

XII.  Henry  Eckford, or  his  legal  representa- 
ives,  might  have  paid  off  the  debt  at  any  time 
)efore  the  infant  came  to  the  age  of  election, 

and  thereby  discharged  the  lien  on  the  estate, 

and  canceled  the  deed  of  Aug.  14,  at  least  so 
ar  as  the  rights  of  the  infant  were  concerned. 

And  if  this  right  of  redemption  could  have 
)een  exercised  during  the  minority  of  the  in- 
'ant,  it  may  also  be  afterwards  ;  for  once  a 

mortgage  always  a  mortgage,  is  a  fixed  maxim 

of  equitable  jurisprudence. 

XIII.  Had  the  deed  of  Aug.  14  been,  in  its 
erms,  what  our  opponents  contend  it  is  in  its 
egal  construction,  namely:  a  conditional  sale, 

dependent  on  the  election  of  the  infant  to  af- 
firm or  reject  it  on  her  coming  of  age,  it  is  re- 
spectfully submitted,  that  chancery  ought  not 
to  have  allowed  the  debtor  grantor,  whose  debt 
continued  to  subsist,  to  deprive  himself  there- 
by of  his  equity  of  redemption. 

*XIV.  The  defendants  having  set  up  [*36 
;he  conveyance  as  absolute,  and  resisted  the 
right  of  redeeming,  the  complainants  must  be 
allowed  to  redeem  without  costs  and, also, with 
an  allowance  for  the  support  of  Mrs.  De  Kay, 
during  her  residence  with  Henry  Eckford. 
Points  presented  and  argued  on  the  part  of  the 
respondents. 

I.  Parol  testimony  is  inadmissible  to  convert 
a  deed,  absolute  on  its  face,  into  a  mortgage, 
unless  fraud  is  shown  or  a  mistake  established. 

II.  If  ,in  the  absence  of  fraud  or  mistake.parol 
testimony  were  admissible  for  that  purpose,  it 
ought  to  be  very  clear  and  positive.and  conclu- 
sively establish  the  fact. 

III.  There  is  no  parol  testimony  before  the 
court,  to  substantiate  the  allegations  on  the  part 
of  the  complainants  in  that  behalf. 

IV.  The    contingent  limitations    over,   ex- 
pressed or  contained  in  the  deed  from  Henry 
Eckford  to  Sarah  Drake,  in  trust,  are  incon- 
sistent with  any  intention  of  the  grantor,  that 
the  deed  should  be  deemed  a  mortgage.     Any 
evidence,  therefore,  of  such  intention, is  illegal 
and  inadmissible.inasmuch  as  it  would  contra- 
dict the  provisions  of  the  deed.     2  Ball.  &  B., 
73;  Id.,  47;  6  Ves.,  331;  8  Id..  22. 

V.  The  trust  and  limitations  over.contained 
in  the  deed,  being  a  contract  concerning  lands, 
are  required  by  statute  to  be  in  writing  ;  and 
any  matters  which  are  set  up  in  contravention 
of,  or  to  defeat  such  trusts  and  limitations, are 
also  within  the  statute.and  must  be  in  writing. 

1  Vern.,  840;  Id.,  148;  1  Sen.  &  L..  22;  1  Bro. 
C.  C.,  834;  2  Vern.,  617;  1  Ves.,  498. 

VI.  Admitting.however.the  parol  testimony 
to  be  legal  and  sufficient  to  sustain  the  allega- 
tions in  the  bill,  it  cannot  affect  subsequent 
rights  acquired  without  notice.    Arab..  349. 

After  advisement,  the  following  opinion  was 
delivered  : 

*By  the  Chief  Justice.  The  question  [*37 
presented  in  this  case  is,  whether  the  deed  from 
Henry  Eckford  and  wife  of  certain  real  estate 
in  the  City  of  N.  Y.,  bearing  date  Aug.  14. 

1005 


37 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1841 


1826,  to  Sarah  Drake,  in  trust  for  her  daugh- 
ter, Janet,  should  be  regarded  as  an  absolute 
conveyance  of  the  property  in  satisfaction  of 
an  indebtedness  to  the  estate  of  Doctor  Drake, 
or  only  in  the  light  of  a  mortgage,  intended  as 
collateral  security  for  the  same,  and  subject 
to  redemption  on  paying  the  debt  and  interest. 

The  bill  was  filed  by  the  personal  representa- 
tives of  Mr.  Eckford  against  Janet  and  her 
husband  (George  C.  De  Kay),  for  the  purpose 
of  impressing  upon  this  instrument  the  char- 
acter of  a  mortgage — thereby  enabling  them  to 
redeem  and  disincumber  the  property, which  is 
admitted  to  be  very  valuable,  so  that  it  may  be 
brought  into  the  assets  of  the  estate  for  distri- 
bution under  his  will.  It  charges  that  the  in- 
strument, upon  its  face,  and  without  reference 
to  extraneous  facts  and  circumstances,  is,  in 
judgment  of  law  and  equity  to  be  deemed  a 
mortgage,  and  designed  simply  as  collateral 
security  for  the  indebtedness  therein  recited; 
and  further,  that  it  was  so  in  fact  intended  by 
all  the  parties  at  the  time  of  its  execution,  and 
so  regarded  by  them  ever  afterwards,  and  not 
as  an  absolute  conveyance;  all  which  is  fully 
denied  in  the  answers;  whereupon  proofs  have 
been  taken  which  are  before  us. 

The  whole  case  may  be  resolved  into  two 
points:  First.  As  to  the  true  character  and  le- 
gal import  of  the  instrument  as  derived  from 
an  examination  of  its  contents;  and  Second. 
As  derived  from  the  extraneous  facts  and  cir- 
cumstances detailed  in  the  case. 

1.  There  is  but  one  feature,  or  circum- 
stance, appearing  upon  the  face  of  the  instru- 
ment, that  can  at  all  distinguish  it  from  the 
ordinary  form  of  an  absolute  deed;  that  is,  the 
particufar  description  of  the  nature  and  amount 
of  indebtedness  of  Mr.  Eckford  to  the  estate 
of  Doctor  Drake,  as  constituting  the  chief  con- 
sideration for  the  conveyance.  Every  other 
part  is  in  the  usual  form.  A  debt  being  thus 
38*J*admitted  to  be  due,  and  nothing  appear- 
ing upon  the  face  of  the  instrument  to  show, 
in  terms  or  by  fair  construction,  as  claimed, 
that  the  lands  were  conveyed,  or  intended 
to  be  conveyed,  or  received  and  accepted,  or 
intended  to  be  received  and  accepted  in 
payment  and  satisfaction  of  the  same,  it  is 
insisted  for  the  appellants,  that  the  relation 
of  debtor  and  creditor  still  subsisted  after  the 
execution  and  delivery  of  the  deed,  the  same 
as  before  ;  that  the  debt  continued  in  full 
force,  unextinguished,  there  being  no  evidence 
that  the  property  was  intended  to  be  taken  in 
satisfaction;  and  hence,  of  necessity,  the  in- 
strument should  be  regarded  simply  as  security 
in  the  nature  of  a  mortgage,  subject  to  redemp- 
tion by  the  debtor  or  his  legal  representatives. 

The  whole  argument,  so  far  as  we  are 
pressed  to  collect  the  character  and  import  of 
the  instrument  from  its  contents,  turns  upon  a 
consideration  of  the  question,  whether  an  ab- 
solute conveyance  of  real  estate  from  the  debt- 
or to  the  creditor,  with  an  express  recital,  that 
it  was  given  in  consideration  of  a  particular 
debt  due,  and  an  unqualified  acceptance  of  the 
latter,  is  to  be  deemed  in  law  prima  facie  evi- 
dence that  the  property  was  given  in  payment 
and  satisfaction  of  the  same.  If  it  is,  then 
there  is  an  end  of  the  argument  upon  this 
point  of  the  case.  The  counsel  for  the  appel- 
lants hold  the  negative,  and  insist  that  the 
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deed  thus  accepted  by  Mrs.  Drake  does  not 
operate  as  payment,  unless  there  is  superadded 
an  agreement  to  receive  it  with  that  intent; 
that  where  anything  besides  money  is  received 
in  satisfaction,  the  onus  lies  on  the  debtor  to 
show  it  affirmatively;  and  that  as  no  such  in- 
tent is  indicated  either  on  the  face  of  the  deed 
or  in  the  proofs,  it  should  not  be  so  regarded. 
I  admit  the  rule  to  be  as  stated,  that  where 
anything  other  than  that  which  may  be  tend- 
ered in  payment  of  a  particular  debt,  accord- 
ing to  the  contract,  is  received  by  the  creditor, 
satisfaction  cannot  be  predicated  short  of  an 
agreement  or  assent  to  that  effect.  Regularly, 
says  Pothier,  a  payment  can  only  be  made  of 
the  *thing  due;  and  a  debtor  cannot  [*39 
oblige  his  creditor  to  accept  of  any  other  thing 
in  lieu  of  what  he  owes  him.  1  Vol.  Treat,  on 
Law  of  Cont.,  Evans'  ed.,  p.  494.  But  the  dif- 
ficulty here  in  the  whole  of  this  reasoning,  I 
apprehend,  lies  in  the  fact  that  the  deed  be- 
fore us  imports  on  its  face  prima  fade,  the 
requisite  assent;  the  conveyance  purports  to 
have  been  made  for  and  in  consideration  of 
the  debt,  and  has  been  accepted  as  such  by  the 
creditor.  The  debt  is  the  purchase  money  of 
an  estate,  bargained  and  sold,  of  which  the 
conveyance  itself  affords  the  highest  proof;  it 
is  a  deed  of  bargain  and  sale,  one  of  the  most 
common  assurances  in  transferring  the  title  to 
real  property,  and  always  affords  of  itself  the 
evidence  of  the  contract  between  the  parties. 
The  particular  recital  of  the  indebtedness  as 
the  consideration  for  the  land  conveyed,  so 
much  relied  on  by  the  counsel  for  the  ap- 
pellants, has  always  struck  me  as  one  of  the 
strongest  circumstances  in  the  case,  to  show 
that  the  actual  understanding  and  intent  of  the 
parties  corresponded  with  the  absolute  charac- 
ter of  the  instrument;  and  that  they  meant, 
what  in  terms  they  said,  a  deed,  and  not  a 
mortgage. 

Had  the  consideration  been  stated  in  the 
usual  way,  before  the  debtor  could  have  in- 
sisted that  it  was  received  in  payment  of  this 
particular  debt,  he  must  have  shown  the  fact 
aliunde;  he  must  have  proved,  that  it  consti- 
tuted the  consideration  for  the  sale  by  a  re- 
ceipt, or  some  other  writing  taken  at  the  time, 
or  by  parol.  Now,  all  this  he  has  stated  at 
large  on  the  face  of  the  conveyance,  and 
Mrs.  Drake,  by  accepting  it,  has  thereby  ad- 
mitted that  the  property  has  been  received  and 
accepted  by  her  in  lieu  of  the  indebtedness; 
that  this,  with  the  $10  mentioned  in  the  deed, 
constituted  the  purchase  money  paid  for  the 
same.  Mr.  Eckford.  the  debtor,  has  also,  by 
this  recital,  guarded  against  any  difficulty, 
present  or  future,  in  the  way  of  proving  the 
particular  indebtedness  to  have  been  satisfied 
by  the  sale  and  conveyance,  for  he  has  made 
it  matter  of  record. 

*Both  parties  having  thus  deliberately  [*4O 
and  solemnly  admitted,  that  the  land  was  con- 
veyed and  accepted,  and  intended  to  be  con- 
veyed and  accepted,  in  consideration  of  the 
money  due,  it  seems  to  me  impossible  to  argue 
from  the  face  of  the  deed  itself,  that  the  one 
was  not  intended,  and  has  not  been  taken,  in 
satisfaction  of  the  other.  Certainly,  if  a  debt  can 
be  extinguished  by  an  equivalent  in  property, 
the  debt  in  question,  prima  facie,  at  least,  has 
been  so  extinguished.  If  the  parties,  debtor 

WEND  26. 


1841 


VAN  HOOK  v.  WHITLOCK. 


40 


and  creditor,  may  stipulate  for  something  in 
lieu  of  what  is  due  by  the  terms  of  the  con- 
tract in  payment,  such  stipulation  has  not 
only  been  made,  but  the  equivalent  received. 
All  this  is  palpable  on  the  face  of  the  convey- 
ance. 

I  am  satisfied  there  is  nothing  in  the  form 
or  language  of  the  instrument  that  would  jus- 
tify the  court  in  declaring  it  to  be  a  mortgage; 
that,  on  the  contrary,  the  terms  indicate  an  ab- 
solute conveyance  of  the  property,  and  which 
prove  the  recital  operated  in  extinguishment  of 
this  particular  debt. 

II.  Then  as  to  the  considerations  extraneous 
the  deed,  arising  upon  the  pleadings  and 
proofs,  going  to  show  that  the  instrument  was 
intended  simply  as  a  security  or  mortgage. 

It  is  said  that  Janet,  the  daughter,  being  un- 
der age  at  the  time,  was  not  bound  ;  that  sat- 
isfaction cannot  be  predicated  in  respect  to 
her,  as  she  was  incapable  of  assenting ;  and 
that  the  debt,  therefore,  necessarily  subsisted 
and  continued  after  the  execution  and  delivery 
of  the  conveyance.  It  is  admitted,  so  far  as 
she  was  concerned,  the  deed  was  blank  paper; 
and  if  the  question  at  all  depends  on  her  as- 
sent before  she  arrived  at  age,  the  argument 
for  the  appellants  is  unanswerable.  But  I  do 
not  comprehend  in  what  way  this  fact  can 
be  material.  1  regard  her  as  being  entirely  out 
of  the  case,  uninterested  in  and  unconnected 
with  the  instrument  so  far  as  respects  the  ques- 
tion involved.  She  does  not  become  a  party 
concerned  until  she  has  arrived  at  full  age, 
when  she  became  competent  to  ratify  the  act 
4  l*J*of  her  guardian  and  executor,  whatever 
that  might  be.  If,  then,  on  inquiry,  she  as- 
certained that  a  deed  of  certain  lands  had  been 
taken  in  lieu  of  the  estate  left  her,  she  may  af- 
firm it ;  if  a  mortgage  had  been  taken  to  se- 
cure it,  she  may  do  the  same.  So  far  as  the 
character  of  the  instrument  is  concerned,  the 
question  goes  back  to  the  acts  and  doings  of 
the  executor  and  the  debtor.  Was  it  intended 
by  the  parties  to  its  execution  to  be  a  deed  or 
a  mortgage  ?  They  were  the  only  parties  con- 
cerned in  the  transaction  ;  were  competent  to 
impress  either  character  upon  it ;  and  which 
ever  it  may  be.  it  has  not  been  even  in  the 
power  of  the  daughter  to  change  it.  She 
might  have  repudiated  the  act,  whether  it  re- 
sulted in  a  deed  or  mortgage,  but  she  cannot 
change  the  character  of  the  instrument,  be  it 
the  one  or  the  other. 

It  is  also  said  that  the  property  conveyed 
was  not  at  the  time  equal  in  value  to  the  debt; 
and  that,  therefore,  it  is  unreasonable  to  sup- 
pose or  urge  that  it  was  intended  to  be  received 
by  Mrs.  Drake  as  an  equivalent ;  and  equally 
so  to  assume,  that  it  was  taken  in  anticipation 
of  an  enhanced  value  before  the  daughter  came 
of  age.  The  precise  value  of  the  property  at 
the  time  of  the  deed,  upon  the  proofs  before 
us,  is  rather  matter  of  conjecture  than  of  fact. 
Neither  party  seems  to  have  regarded  it  as  a 
circumstance  of  weight  in  determining  the 
question  to  be  litigated  before  the  court.  We 
have  no  sufficient  data  to  enable  us  to  arrive 
at  anything  like  a  satisfactory  judgment  con- 
cerning it.  But  even  if  conceded  not  to  be  an 
equivalent  upon  a  fair  valuation.  I  do  not  see 
how  it  could  bear  with  any  decisive  force  upon 
the  question  as  to  the  character  of  the  convey- 
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ance.  Mrs.  Drake  may  have  thought  it  the 
best  arrangement  she  could  make  under  the 
then  existing  circumstances  and  condition  of 
the  property  of  her  father,  for  herself  and 
child.  And  even  granting  that  she  may  have 
been  mistaken  or  misjudged,  we  must  still 
take  the  transaction  with  the  character  im- 
pressed upon  it  by  the  act  of  the  parties  at 
the  time. 

*The  learned  counsel  for  the  appel-  [*42 
lants  in  the  argument  did  not  urge  upon  us, 
that  the  proofs  in  the  case,  independently  of 
the  instrument  itself,  and  the  condition  and 
relation  of  the  parties  to  and  interested  in  it, 
afforded  any  evidence  of  an  actual  intent  and 
understanding,  that  it  was  executed  and  de- 
livered, in  point  of  fact,  as  a  security  for  the 
debt.  I  shall,  therefore,  merely  observe  as  to 
them,  that  they  are  too  indefinite  and  general 
to  be  relied  on  in  any  case  by  a  court  of  jus- 
tice to  affect  the  legal  character  and  import  of 
an  instrument  in  writing,  whatever  may  be  its 
terms;  much  less  where  it  carries  upon  its  face 
a  clear  and  explicit  indication  of  the  meaning 
and  intent  of  the  parties. 

I  shall  also  abstain  from  the  expression  of 
an  opinion,  whether  this  property  shall  be 
brought  into  the  assets  of  the  estate  of  Mr  Eck- 
ford  in  the  final  distribution,  as  a  part  al- 
ready received  by  the  granddaughter  within 
the  meaning  of  that  clause  of  the  will  which 
requires  the  executrix  and  executor  to  take 
into  the  account  advances  already  made,  with 
a  view  to  equalize  the  distributive  shares.  That 
question  can  properly  arise  only  upon  a  con- 
struction of  the  will  itself,  and  any  opinion 
here  expressed  would  be  premature  and  obiter. 

Upon  the  whole,  upon  any  view  I  have  been 
able  to  take  of  the  case,  I  feel  clear  in  the  con- 
clusion to  which  the  Chancellor  arrived,  and 
shall  vote  to  affirm  his  decree. 

On  the  question  being  put — shall  this  decree 
be  reversea  ? — the  members  of  the  Court  di- 
vided as  follows : 

In  the  affirmative — Senators  Hopkins,  Rhoades 
and  Works—  3. 

In  the  negative — The  PRESIDENT  of  the 
Senate,  the  CHIEF  JUSTICE,  and  Senators 
Clark,  Denniston.  Dixon.  Hawkins,  Humphrey, 
Hunt,  Hunter,  Johnston,  H.  H.  Livingston, 
Nicholas,  Platt,  Root,  Scott  and  Verplanck— 16. 

Whereupon,  the  decree  was  affirmed. 

Affirming— 8  Paige.  89. 

Cited  in-2  Sandf .  Ch..  296,  562 ;  10  Hun.  340. 


*VAN  HOOK  ET  AL.,  Appellants,  [*43 

AND 

WHITLOCK  ETAL.,  Respondents. 

Act  of  Incorporation  —  Individual  Stockhold- 
ers' Liability  —  Assignment  of  Company 
under  Act  Releasing  Stockholders— Act  Un- 
constitutional— Creditors,  Accepting  Dividends 
under  Assignment,  Estopped— Construction  of 
Statute  Limiting  Bnnging  of  Actions  for 
Forfeitures — State  Insolvent  Laws. 


NOTE.— The  foene/it  of  a  constitutional  provision 
may  he  waived  by  the  party  whom  it  is  designed  to 
protect.  Lee  v.  Tillotson.  24  Wend.,  337,  note. 

State  insolvent  laws— Effect  on  contracts  to  which 
citizens  of  other  States  are  parties.  See  Vanraugh  v. 
VanArsdaln.  3  Cai..  154,  note;  Hicks  v.  Brown.  12 
Johns.,  142,  note. 
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Where  an  Act  of  incorporation  of  an  insurance 
company  contained  a  clause  subjecting  the  stock- 
holders of  the  company,  at  the  time  of  its  dissolu- 
tion individually  to  the  payment  of  the  debts  of  the 
company  contracted  before  its  dissolution,  and 
such  company  had,  in  compliance  with  an  Act  of 
the  Legislature,  assigned  its  property  for  the  ben- 
efit of  the  creditors  of  the  company  (such  Act  de- 
claring, that  upon  the  making:  of  such  assignment 
the  stockholders  should  in  nowise  be  liable  for  the 
demands  of  the  creditors  of  the  corporation),  and 
the  creditors  received  dividends  under  such  assign- 
ment: it  was  held,  that  though  the  Act  under  which 
the  assignment  was  made  was  unconstitutional  and 
void,  as  to  creditors  whose  demands  existed  previ- 
ous to  the  passage  of  the  Act,  still,  that  the  credit- 
ors having  come  in  and  accepted  dividends  under 
the  assignment  were  estopped,  and  deprived  of  the 
right  of  calling  upon  the  stockholders  individually 
for  the  payment  of  the  residue  of  their  debts  not 
received  under  the  assignment. 

Whether  the  section  of  the  statute  limiting  the 
bringing  of  actions  to  three  years,  for  any  forfeit- 
ure or  cause  upon  any  statute  made  or  to  be  made, 
the  benefit  or  suit  whereof  is  given  to  the  party  ag- 
grieved, embraces  actions  for  statutory  liabilities, 
such  as  the  action  given  in  this  case  against  stock- 
holders, or  whether  it  is  limited  to  actions  upon 
penal  statutes  where  the  penalty  is  given  to  the 
party  aggrieved,  or  where  the  statutes  are  penal 
in  their  nature  and  the  remedy  is  confined  to  the 
party  injured,  quaere. 

The  effect  and  operation  of  the  Insolvent  Laws  of 
a  State  upon  contracts  to  which  the  citizens  of 
another  State  are  parties  considered. 

Citations— 3  Laws,  1814,  p.  198,  sec.  2 ;  R.  L.  1813, 
p.  187,  sec.  6 ;  2  R.  8..  298,  sec.  31 ;  31  Eliz.,  ch.  5,  sec. 
5 ;  1  Tidd,  14 :  I  Ld.  Raym.,  78:  Willes,  443.  n;  4  Wh., 
122 ;  12  Wh.,  213,  369.  n ;  6  Pet.,  349.  635 ;  3  Story, 
Com.,  256;  3  Pet.,  411;  3Cai.,  154:  8  Barn.  &C.,  477; 
2  Kent.  Com.,  393, «.,  3d  ed.;  Bald.  C.  C.,  296 ;  2  Pet. 
Dig..  470 ;  1  R.  S.,  781,  sec.  30. 

A  PPEAL  from  chancery.  This  was  a  bill 
ix  against  the  respondents,  stockholders  of 
the  Commercial  Insurance  Company  of  N.  Y., 
incorporated  by  an  Act  of  the  Legislature  Apr. 
4,  1805.  for  the  purpose  of  charging  them  indi- 
vidually with  the  debts  of  the  Corporation,  un- 
der the  12th  section  of  the  Act  incorporating 
the  Co.  The  section  is  in  these  words  :  "  And 
be  it  further  enacted,  that  in  respect  to  all 
debts  contracted  by  the  said  Corporation  be- 
fore the  said  second  Tuesday  of  January, 
which  will  be  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty  (the  time 
limited  for  the  expiration  of  the  charter),  the 
persons  composing  the  said  Corporation  at  the 
time  of  its  dissolution  shall  be  responsible  in 
44*]  *their  individual  and  private  capacities, 
to  the  extent  of  their  respective  shares  in  the 
said  capital  stock  of  the  Corporation  at  that 
time,  and  no  further."  4  Stat.  of  N.  Y.,  150, 
Webst.  &  Skinn.  ed.  July  15,  1814,  the  Com- 
mercial Ins.  Co.,  by  virtue  of  an  order  of  the 
then  Chancellor  of  the  State,  made  an  assign- 
ment of  all  their  estate  and  property  to  three 
assignees,  in  pursuance  of  an  Act  of  the  Leg- 
islature, entiled,  "  An  Act  Respecting  Incor- 
porated Insurance  Companies  in  Cases  of 
Their  Insolvency,"  passed  Apr.  15,  1814,  8 
Stat.,  1814,  198;  the  2d  section  of  which  Act 
states  the  effect  of  such  assignment  as  follows: 
"  That  upon  the  making  and  executing  of 
the  said  assignment,  such  Corporation  so  mak- 
ing the  same,  shall  be  to  all  intents  and  pur- 
poses discharged  from  all  its  debts,  and  all 
claims  and  demands,  or  liability  whatsoever 
and  howsoever,  in  or  upon  or  by  reason  of  any 
contract,  matter  or  thing,  existing  at  the  time 
of  making  such  assignment;  and  the  creditors 
or  persons  having  demands  against  the  said 
Corporation  shall  have  their  remedy  for  their 
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several  demands  under  the  said  assignment 
only,  and  the  said  president,  directors  and 
stockholders  shall  be  in  nowise  liable  for  the 
same,  nor  in  any  manner  responsible,  except 
as  far  forth  as  they  may  have  become  so  by 
violating  any  of  the  duties  imposed  upon  them 
by  the  respective  Acts  by  which  they  were  in- 
corporated, or  which  may  have  been  passed 
concerning  oraffecting  the  same  respectively." 
The  assignees  appointed  by  the  Chancellor  made 
three  several  dividends  among  the  creditors  of 
the  Co.,  to  wit:  a  dividend  of  20  per  cent.  Oct. 
14,  1814  ;  another  of  7  per  cent.  May  10,  1819, 
another  of  20  per  cent.  July  30,  1824,  and 
another  of  4  per  cent.  Apr.  15,  1829,  amount- 
ing together  to  51  per  cent,  of  the  debts  of  the 
Co.  Jan.  9.  1830,  the  bill  in  this  case  was  filed 
by  William  Van  Hook  as  administrator,  etc., 
of  John  Patrick  deceased,  and  by  a  number  of 
other  persons,  in  behalf  of  themselves  and  all 
other  creditors,  *who  might  come  in  and  [*45 
contribute  to  the  expenses  of  the  suit,  setting 
forth  various  demands  against  the  Co.  in  fa- 
vor of  the  complainants  for  losses  incurred 
upon  marine  policies  of  insurance,  underwrit- 
ten by  the  Co.,  previous  to  the  passage  of  the 
Act  of  the  Legislature  of  Apr.  15,  1814  ;  some 
of  which  demands  had  passed  into  judgment, 
whilst  others  had  been  liquidated  by  the  assign- 
ees, but  not  paid  beyond  the  dividends  above 
specified,  which  had  been  received  by  the  com- 
plainants. The  bill  alleged  that  William  Whit- 
lock,  and  a  number  of  other  persons  named 
therein,  were  stockholders  of  the  Co.  on  the 
second  Tuesday  of  Jan.,  1820  (the  day  of  the 
expiration  of  the  charter  of  the  Co.  by  its  own 
limitation),  and  set  forth  the  number  of  shares 
owned  by  each  stockholder.  It  also  alleged, 
that  by  the  assignment  directed  by  the  Chan- 
cellor, all  the  property  of  the  Co.,  including 
choses  in  action  had  been  assigned  July  15, 
1814,  and  that  the  Co.  had  never  since  pos- 
sessed any  property  of  any  kind  whatever;  and 
concluded  by  praying  that  an  account  might 
be  taken  of  the  amount  of  stock  held  by  the 
defendants  respectively,  and  that  they  might 
be  decreed  to  pay  their  several  shares  of  the 
debts  due  to  the  complainants  in  proportion  to 
the  amount  of  the  stock  owned  by  them. 

William  Whitlock  and  several  others  of  the 
defendants,  put  in  a  joint  and  several  answer, 
in  which  they  admit  the  assignment  by  the  Co. 
and  insist  that  by  means  thereof  the  stock- 
holders of  the  Co.  were  wholly  discharged 
from  all  liability  for  the  debts  of  the  Co. ;  they 
aver  that  from  the  time  of  the  assignment,  the 
Co.  ceased  to  Act  as  a  Corporation,  and  insist 
that  the  complainants  by  accepting  dividends 
under  the  assignment  are  precluded  from  re- 
sorting to  the  stockholders  for  payment  of 
their  demands;  and  they  say, that  as  to  so  much 
of  the  causes  of  action  alleged  in  the  bill 
whereof  there  is  concurrent  jurisdiction  in  the 
courts  of  common  law  and  the  courts  of  equity, 
if  such  causes  of  action  ever  existed,  they  did 
not  *accrue  at  any  time  within  six  years  [*46 
before  the  filing  of  the  bill,  and  that  they,  the 
defendants,  have  not  at  any  time  within  that 
period  promised  or  agreed  to  pay  the  com- 
plainants, nor  have  the  latter  been  under  any 
disability  to  sue;  and  as  to  all  the  other  mat- 
ters for  which  the  suit  is  brought,  they  say, 
that  if  they  ever  existed,  they  did  not  accrue 
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•within  ten  years  before  the  filing  of  the  bill, 
and  that  the  complainants  within  that  period 
have  not  been  under  any  disability  to  sue;  and 
they  insist  on  the  benefit  of  the  lapse  of  time 
and  on  the  several  Acts  and  Statutes  for  the 
limitation  of  actions,  as  a  full  and  perfect  bar 
to  the  suit,  the  same  as  if  they  had  been  spe- 
cially pleaded.  Similar  answers  were  put  in 
by  other  defendants.and  replications  were  filed 
and  proofs  taken. 

The  case  was  heard  on  pleadings  and  proofs 
by  the  Vice  Chancellor  of  the  First  Circuit,  who 
held  that  under  the  clause  of  the  6th  section 
of  the  Act  of  1801,  for  the  limitation  of  ac 
tions  at  law,  requiring  all  actions  or  informa- 
tions for  any  forfeiture  or  cause  upon  any 
statute,  made  or  to  be  made,  the  benefit  and 
suit  whereof  is  or  shall  be  given  or  limited  to 
the  party  aggrieved,  to  be  brought  within  the 
space  of  three  years  next  after  the  cause  of  ac- 
tion accrued,  and  not  after  re  enacted,  1  R.  L., 
187,  and  again,  2  R.  S.,  298,  sec.  31,  the  com- 
plainants, to  charge  the  stockholders  individ- 
ually, were  bound  to  bring  their  suit  within 
three  years  after  the  dissolution  of  the  Co.  in 
Jan.,  1820;  and  that  the  defense  was  sufficient- 
ly set  up  in  the  answers  to  entitle  the  defend- 
ants to  the  benefit  thereof  at  the  hearing. 
Upon  this  ground  alone  he  decreed  a  dismissal 
of  the  bill.  The  complainants  appealed  to  the 
Chancellor,  who  concurred  in  the  views  of  the 
Vice -Chancellor,  that  the  bill  should  have  been 
filed  within  three  years  after  the  expiration  of 
the  charter  of  the  Co.;  and  he  further  held, 
that  though  the  Act  of  the  Legislature  of  Apr., 
1814,  would  have  been  unconstitutional  and 
void  as  against  the  complainants,  had  they  not 
recognized  its  validity,  still,  that  having  done 
so,  by  coming  in  under  the  proceedings  and 
47*]  *taking  their  shares  of  the  dividends 
from  the  assignees,  they  had  deprived  them- 
selves of  the  right  to  object  to  the  constitution- 
ality of  the  Act;  and  he  accordingly  affirmed 
the  decree  of  the  Vice- Chancellor.  See  the  opin- 
ion of  the  Chancellor,  7  Paige.  376.  The  com- 
plainants thereupon  appealed  to  the  Court  for 
the  Correction  of  Errors.  The  cause  was  argued 
here  by, 

Messrs.  D.  D.  Field  and  G.  Wood,  for 
the  appellants. 

Messrs.  S.  A.  Foot  and  G.  Griffin,  for 
the  respondents. 

Points  presented  and  argued  on  the  part  of  ap- 
pellants. 

I.  The  complainants  being  creditors  of  the 
Commercial  Insurance  Co.  at  the  time  of  its 
dissolution,  the  defendants  (being  then  stock- 
holders 6f  the  Co.),  are,  according  to  the  12th 
section  of  the  charter,  responsible  for  the  com- 
plainants' demands.     L.  of  1805,  ch.  72;  L.  of 
1814,  ch.  172;  Slee  v.  Bloom.  5  Johns.  Ch.,366; 
19  Johns.,  456;  Brinckerhoff  v.  Brown.  7  Johns. 
Ch.,  217;  Penniman  v.  Briggs,  Hopk.,  301;  8 
Cow.,  387. 

II.  The  two  points  taken  by  the  defendants, 
first,    that  the  complainants  have  precluded 
themselves  from  suit  by  accepting  dividends 
under  the  assignment;  and  second,  that  the 


complainants  are  barred  by  the  Statute  of  Lim- 
itations, are  both  untenable,  because, 

As  to  the  discharge: 

1.  It  was  not  the  intent  of  the  Legislature, 
cor  of  the  Chancellor,  who  granted  the  dis- 
WKND.  26.  N.  Y.  R..  14. 


charge,  to  release  the  stockholders,  from  their 
liability  under  the  charter. 

2.  If  such  had  been  the  intent,  still  the  dis- 
charge would  have  had  no  validity  of  itself, 
being  granted  under  a  law,  passed  after  the 
contracts  were  made  and,  therefore,  in  viola- 
tion of  the  Constitution  of  the  U.  S..  and  ab- 
solutely void.  Sturges  v.  Crowninshield,  4  Wh., 
122;  Ogden  v.  Saunders,  12  Wh.,  213-  Boyle  v 
ZacJiarie,  6  Pet. ,  635. 

*3.  If  it  had  no  validity  of  itself,  it  [*48 
could  have  derived  none  even  from  the  ex- 
press assent  of  the  creditors,  if  suoli  had  been 
given. 

4.  No  assent,  expressed  or  implied,  to  the 
discharge  was  given  by  the  complainants.  No 
express  assent  is  pretended;  nor  was  any  such 
assent  implied,  because  assenting  to  the  dis- 
charge was  not  a  condition  of  taking  the  divi- 
dend. The  discharge  was  granted  without  the 
assent  of  the  creditors,  and  the  dividends  were 
made  to  all  the  creditors  unconditionally.  The 
complainants  would  have  been  as  much  enti- 
tled to  the  dividends,  if  they  had  expressly  dis- 
sented, as  if  they  had  expressly  assented.  The 
assignees  would  have  been  bound  to  pay  them, 
even  if  they  had  tendered  a  receipt,  protesting 
in  so  many  words  against  the  discharge.  There 
is  a  manifest  distinction  between  the  case  re- 
ported in  3  Pet.,  411.  and  this.  This  is  the  case 
of  a  void  statute,  because  passed  in  violation 
of  the  Federal  Constitution;  that  was  the  case 
of  a  discharge  inoperative  on  citizens  of  an- 
other Slate,  because  over  such  the  court  or  of- 
ficer granting  the  discharge  had  no  jurisdic- 
tion. But  consent  gives  jurisdiction;  that  is, 
it  is  a  renunciation  of  extraterritorial  im- 
munity. But  consent  can  never  legalize  an  act 
whirh  the  Constitution  positively  prohibits. 

As  to  the  Statute  of  Limitations: 

1.  The  causes  of  action  against  the  stock- 
holders did  not  accrue  till  the  payment  of  the 
last  dividend  from  the  property  of  the  Corpo- 
ration, Apr.  14, 1829.  The  stockholders  are  not 
primarily  liable,  and  are  so  only  after  failure 
to  collect  the  debts  of  the  corporate  property. 
Hayes  v.  Ward,  4  Johns.  Ch.,  132;    White  v. 
Case,  13   Wend.,  543;  Douglass  v.  Reynolds,  7 
Pet.,  113. 

2.  Even  if  the  causes  of  action  had  accrued 
on  the  dissolution  of  the  Co.,  and  more  than 
the  statutory  period  had  since  elapsed,  the  de- 
fendants were  bound   to  set  up  in  their  an- 
swers the  limitation  on   which  they  relied. 
They  have  set  up  the  limitation  of  six  and  of 
ten  years,  *and  of  no  other.     They  can,  [*49 
therefore,  take  advantage  of  no  other,  even  if 
there  had   been  one  applicable  to  the  case. 
Mitf.  PI..  293. 

3.  This  is  a  case  of  equitable  cognizance  ex- 
clusively.    No  analogy  can  be  drawn,  there- 
fore, from  an  action  at  law,  and  the  Statute  of 
Limitations  is  not    applicable    to    the    case. 
Briggs  v.  Penniman.  8  Cow..  887;  2  Story,  Eq. 
Jur  ,  478;  3  Mas.,  308;  15  Mass.,  605,  522;  16 
Id.,  9;  19  Johns.,  304. 

4.  But  even  if  an  action  at  law  would  lie  in 
such  a  case,   the  statutory  period   has    not 
elapsed  since  the  dissolution  of  the  Co. 


Three  years  is  not  the  statutory  period.  The 
6th  section  of  the  Act  of  1801  has  no  applica- 
bility to  the  case.     This  is  not  an  action  upon 
the  statute,  within  the  meaning  of  that  section. 
64  1<XM> 
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The  liability  of  the  stockholders  is  not  a  new 
liability,  but  rather  an  exception  from  the 
usual  effect  of  an  Act  of  incorporation.  With 
out  an  incorporation,  the  stockholders  would 
have  been  responsible  for  the  whole.  They 
receive  an  incorporation  limited  in  its  opera 
tion,  as  to  their  personal  exemption.  The 
cause  of  action  referred  to  in  the  6th  section  is 
an  offense  against  a  statute.  The  stockholders 
have  not  been  guiltv  of  an  offense  in  the  sense 
here  understood.  The  cause  of  action  is  one, 
"the  suit  whereof  is  limited  to  the  party  ag 
grieved."  The  complainants  are  not  parties 
aggrieved,  m  the  sense  here  understood.  1  R. 
L.,  187,  sec.  6;  2  R.  8.,  296.  sec.  18;  sub.  1, 
sec.  22;  2  R.  S.,  297,  sec.  31  .^Revisers' Notes. 
Six  years  is  not  the  statutory"  period.  If  as- 
sumpsit  would  lie  in  such  a  case,  so  would 
debt,  and  to  an  action  of  debt  in  such  a  case 
the  limitation  of  six  years  could  not  be  plead 
ed.  Bullard  v.  Bell,  I  Mas.,  243. 
Points  presented  and  argued  on  tJie  part  of  the 
respondents. 

I.  The  appellants,  or  at  least  many  of  them, 
failed  to  produce  sufficient  evidence  of  the 
5O*]  validity   of   their  claims   *against    the 
Commercial  Ins.  Co.,  for  which  they  sought  to 
make  the  respondents  liable.     The  admissions 
of  the  assignees  were  not  legal  evidence  of 
such  claims  as  against  the  respondents. 

II.  The  claims  of  the  appellants  were  barred 
by  the  Statutes  of  Limitations. 

1.  The  answer  was  sufficient  in  point  of 
form  to  give  the  respondents  the  benefit  of  any 
Statute  of  Limitations  applicable  to  their  case. 

2.  When  the  bill  was  filed,  the  claims  of  the 
appellants  against  the   Commercial  Ins.   Co. 
were  barred  by  the  statutes  ;  and  as  the  re- 
spondents were  only  sureties  for  the  Co.,  they 
had  a  right  to  avail  themselves  of  any  defense 
which  the  Co.  might  have  urged.  Nor  did  the 
payment  of  dividends  by  the  assignees  of  the 
Co.  revive  the  debt.  Roosevelt  v.  Mark,  6  Johns. 
Ch.,  266. 

8.  The  6th  section  of  the  Act  of  Apr.,  1801, 
applied  to  the  respondents  directly,  and  barred 
any  statutory  claim  against  them  of  more  than 
three  years'  standing. 

4.  The  claims  in  question  are  statutory.  They 
are  founded  directly  and  solely  on  the  12th 
section  of  the  Statute  incorporating  the  Com- 
mercial Ins.  Co. 

III.  The  respondents  were  released  from 
any  liability  to  the  appellants  by  the  proceed- 
ings under  the  Act  of  Apr.,  1814. 

1.  By  the  2d  section  of  that  statute,  not  only 
the  Corporation  but  the  stockholders  were  dis- 
charged from  all  debts  due  by  the  Corporation, 
and  the  remedy  of  the  creditors  was  confined 
to  the  funds  assigned. 

2.  If  that  provision  of  the  statute  was  un- 
constitutional, the  objection  was  cured  by  the 
appellants  coming  in  and  making  themselves 
parties  to  the  proceedings,  and  accepting  divi- 
dends from  the  assignees.     Field  v.  Howland, 
17  Johns.,  85  ;   Clay  v.  Smith,  8  Pet.,  411  ;  3 
Story,  Com.  Const.,  256:  Alexander  v.  Gibson, 
1  Nott  &  McC.,  480;  Watt  v.  Court  of  Wardens, 
51*]  1  Bay,  435;  Mather  *v.  Bush.  16  Johns., 
283  ;  2  Kent,  Com..  2d  ed.,  616  ;  Paley,  Ag., 
165. 
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After  advisement,  the  following  opinion  was 
delivered  : 

By  the  Chief  Justice.  The  bill  in  this- 
case  was  filed  by  several  creditors  of  The  Com- 
mercial Ins  Co.  of  N.  Y.  for  the  purpose  of 
charging  the  defendants,  as  stockholders  of 
the  same,  under  the  12th  section  of  its  charter, 
which  declared,  that  in  respect  to  all  debts  con- 
tracted by  the  Corporation  previous  to  the  ex- 
piration of  its  charter,  the  persons  composing 
the  Co.  at  the  time  of  its  dissolution  should  be 
responsible  in  their  individual  and  private  ca- 
pacity to  the  extent  of  their  respective  shares 
of  stock  at  the  time. 

The  several  debts  of  the  complainants  had 
accrued  before  the  passage  of  the  Act  of  Apr., 
1814,  respecting  incorporated  insurance  com- 
panies in  cases  of  their  insolvency,  of  which 
Act  this  Co.  took  the  benefit  in  July  of  the 
same  year,  and  were  discharged  from  their 
debts  in  pursuance  of  its  provisions.  The  2d 
section  of  the  Act  makes  the  assignment  under 
the  order  of  the  proper  officer,  a  full  discharge 
not  only  of  the  Corporation,  but  also  of  the 
president,  directors  and  stockholders  of  the 
Co.  from  all  debts  due  at  the  time  of  the  as- 
signment. The  complainants  admit  that  they 
have  received  from  the  assignees,  under  the 
Act  of  1814,  several  dividends  out  of  the  assets 
of  the  Co.,  amounting  in  the  whole  to  51  per 
cent,  upon  their  respective  demands.  The  de- 
fendants mainly  rely,  as  a  defense  to  these 
claims  by  the  creditors  of  the  Co.,  and  as  ex- 
empting them  from  personal  liability:  1.  Upon 
the  Statute  of  Limitations,  which  they  set  up 
in  analogy  to  proceedings  at  law.  the  case  not 
being  one  of  exclusive  equity  cognizance;  and 
2d.  Upon  the  discharge  of  the  Cliancellor  un- 
der the  Act  of  1814. 

I.  As  to  the  Statute  of  Limitations:  aclnnse 
in  the  6th  section  of  the  R.  L.,  1813,  p.  187. 
and  the  like  provision  *continued  in  2  [*5ii 
R.  S.,  sec.  31,  p.  298,  is  referred  to  on  this 
branch  of  the  case.  It  is  found  in  a  section  of 
our  Act  of  Limitations,  that  relates  to  actions, 
informations  and  indictments,  sued  out  and 
exhibited  for  forfeitures  upou  penal  statuicn, 
and  which  provides,  that  where  the  forfeiture 
is  given  to  the  people,  the  limitation  shall  be 
two  years  ;  if  given  to  any  person  who  shall 
prosecute,  or  to  the  people  and  any  such  per- 
son, then  one  year  for  the  person  to  sue  ;  and 
in  case  of  default,  two  years  in  behalf  of  the 
people  after  the  one  is  ended;  and  then  comes 
the  clause  in  question,  substantially  as  follows: 
"And  that  all  actions  or  informations  that  shall 
at  any  time  be  sued  or  exhibited  for  any  for- 
feiture, or  cause  upon  any  statute,  the  benefit 
or  suit  whereof  is  given, or  limited  to  the  parly 
aggrieved,  shall  be  sued,  etc.,  within  lliree 
years  next  after  the  offense  or  cause  of  action 
accrued,  and  not  after."  This  particular  clause 
is  not  found  in  the  81  Eliz.,  ch.  5,  sec.  5,  from 
which  the  rest  of  the  section  is  taken;  and  the 
reason  of  its  insertion  obviously  grew  out  of  a 
defect  in  the  English  Statute,  which  omitted 
to  provide  for  any  limitation  where  the  forfeit- 
ure was  given  to  the  party  aggrieved.  1  Tidd, 
14;  Willes,  448.  n.;  1  Ld.  Raym.,  78.  We  have 
several  penal  statutes,  where  the  penalty  or  for- 
feiture, instead  of  being  given  to  the  people, . 
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or  common  informer.is  limited  to  the  aggrieved 
party.  There  are  also  others  penal  in  their 
nature,  in  which  the  remedy  is  confined  to  the 
party  injured  ;  and  were  it  not  for  this  provis- 
ion, there  would  be  no  limitation  to  the  period 
for  bringing  these  actions.  This  view  gives 
full  operation  and  effect  to  the  clause  without 
claiming  for  it  the  broad  construction  insisted 
upon  by  the  learned  courts  below. 

I  do  not,  however,  intend  to  discuss  the  ques- 
tion, not  regarding  it  material  in  the  view  I 
have  taken  of  the  case  ;  but  felt  bound  to  pre- 
sent it  for  the  purpose  of  entering  my  dissent 
to  the  construction  attempted  to  be  given  to 
the  clause.  If  it  really  possesses  the  sweeping 
effect  claimed,  for  aught  I  see,  it  must  present 
53*]  a  short  bar  of  three  years  *to  every  ac- 
tion, and  cause  of  action  arising  out  of  and 
founded  upon  any  statutory  regulation  ;  such 
as  suits  against  heirs,  executors  and  adminis- 
trators, the  presidents  and  other  officers  of  cor- 
porations under  the  general  Banking  Law,  be- 
sides many  others  that  might  be  enumerated. 
Certainly,  the  suit  is  as  completely  founded 
upon  the  statute  against  the  president  of  the 
bank,  and  the  creditor  is  as  much  aggrieved 
by  the  non-payment  of  his  debt  by  the  institu- 
tion, as  can  be  predicated  of  the  case  under  con- 
sideration; and  if  the  three  years'  bar  is  appli- 
cable to  the  one  case,  I  do  not  see  how  it  can, 
consistently,  be  denied  in  the  other.  But  I  for- 
bear going  into  the  argument. 

II.  As  to  the  discharge:  as  all  the  debts  of 
the  complainants  accrued  before  the  Act  of 
1814,  under  which  the  discharge  was  granted, 
the  Act  is  clearly  inoperative  according  to  the 
doctrine  of  Sturges  v.  Crowninshield,  4  Wh. , 
122,  and  Ogden  v.  Saunders,  12  Id.,  213,  as  im- 
pairing the  obligation  of  the  contract,  unless 
there  is  something  in  the  case  that  forbids  the 
application  of  the  doctrine  of  these  cases.  As 
I  understand  the  final  decision  of  the  court  in 
the  case  of  Ogden  v.  Saunders,  as  delivered  by 
Mr.  J.  Johnson,  it  was  intended  to  hold,  that 
as  between  citizens  of  the  same  State,  the  in- 
solvent's discharge  is  valid  as  it  affects  con- 
tracts made  posterior  to  the  law;  but  as  against 
citizens  of  other  States  it  is  void,  as  to  all  con- 
tracts wherever  made.  Accordingly,  a  dis- 
charge in  N.  Y.,  under  the  Law  of  1801,  from 
a  debt  contracted  in  the  State  with  a  citizen  of 
Ky.,  after  the  passage  of  the  Act  was  held  void, 
and  in  Shaw  v.  Bobbins,  12  Wh.,  369,  n.,  alike 
judgment  was  given.  A  majority  of  the  court 
concurred  in  the  opinion  of  Mr.  J.  Johnson, 
and  have  since  regarded  the  principles  there 
established  as  the  settled  law  of  the  court.  6 
Pet.,  349,  635. 

Mr.  J.  Story,  in  his  commentaries  on  the 
Constitution,  thus  states  the  result  of  the  vari- 
ous decisions:  1.  That  they  (the  State  Insolv- 
54*]  ent  Laws)  apply  to  all  contracts  *made 
within  the  State  between  citizens  of  the  State; 
2.  That  they  do  not  apply  to  contracts  made 
within  the  State  between  a  citizen  of  the  State 
and  a  citizen  of  another  State;  and  3.  That 
they  do  not  apply  to  contracts  not  made  with- 
in the  State.  In  all  these  cases  it  is  considered, 
he  observes,  that  the  State  does  not  possess  a 
jurisdiction  co-extensive  with  the  contract  over 
the  parties  and,  therefore,  that  the  Consti- 
tution of  the  U.  S.  protects  them  from  pros- 
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pective  as  well  as  retrospective  legislation,  3 
Story,  Com. ,  256.  Still  I  am  not  aware  that  it 
has  been  directly  determined  by  any  case  in 
the  Supreme  Court  of  the  U.  S.,  that  the  dis- 
charge would  not  be  a  bar  against  a  citizen  of 
another  State,  where  the  suit  is  brought  in  the 
court  of  the  State  in  which  it  was  granted,  and 
upon  a  contract  made  therein  posterior  to  the 
law. 

But  in  Clay  v.  Smith,  8  Pet.,  411,  the  court 
held,  that  if  the  creditor  voluntarily  makes  him- 
self a  party  to  the  proceedings  under  a  State 
Insolvent  Law  which  discharges  the  debt,  and 
accepts  a  dividend  declared  under  the  law,  he 
will  be  bound  by  his  own  act,  and  be  deemed 
to  have  abandoned  this  extraterritorial  immu- 
nity. The  facts  are  so  imperfectly  stated  in 
the  report  of  the  case,  that  no  principle  can  be 
deduced  from  the  decision,  except  we  may  pre- 
sume that  without  the  assent  of  the  creditor  to 
the  proceedings,  by  coming  in  and  accepting 
a  dividend,  the  discharge  would  have  been  in- 
valid. The  principle  is  not  new,  as  it  had  been 
before  repeatedly  recognized  in  analagous 
cases,  both  in  this  country  and  in  England.  3 
Cai.,  154;  8  Barn.  &  C.,  477;  2Kent,Com.,  393, 
n.,  3d  ed.;  Baldw.  C.  C.,  296,  2  Pet.  Dig.,  470. 
In  Phillips  v.  Allan,  8  Barn.  &  C.,  477,  a  dis- 
charge under  the  law  of  Scotland  was  set  up 
against  a  debt  contracted  in  England,  which 
was  conceded  to  be  no  bar;  but  the  plea  averred 
that  the  plaintiff  appeared  in  the  court  in  Scot- 
land and  opposed  the  discharge  of  the  defend- 
ant, which  was  relied  on  as  evidence  of  his 
consenting  to  be  bound  by  that  law.  That  con- 
clusion from  the  premises  was  denied  by  the 
*court;  but  it  was  conceded  that  if  he 
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had  taken  the  benefit  of  the  law  by  coming  in 
and  receiving  a  distributive  share  of  the  prop- 
erty, it  would  have  been  otherwise.  That 
would  have  been  such  an  assent  as  might  have 
bound  him.  Our  Insolvent  Act  recognizes  the 
same  principle  by  declaring  that  the  discharge 
shall  exonerate  the  insolvent  from  all  debts 
contracted  within  the  State,  etc.,  owing  to  per- 
sons not  residing  within  it,  who  shall  have 
united  in  the  petition  for  the  discharge,  or  shall 
have  accepted  a  dividend  from  the  estate.  1  R. 
S.,  781,  sec.  30.  This  ground,  therefore,  taken 
by  the  C/iancellor  in  favor  of  the  defendants,  I 
think,  affords  a  clear  and  decisive  answer  to 
the  several  demands  of  the  complainants:  upon 
which,  alone,  I  shall  vote  for  an  atfirmance  of 
his  decree. 

On  the  question  being  put — shall  tbis  decree 
be  reversed? — the  members  of  the  Court  pres- 
ent at  the  argument  unanimously  answered 
in  the  negative. 

Whereupon,  the  decree  was  affirmed. 

Affirming— 3  Paige,  409 ;  2  Edw..  304 ;  7  Paige,  873. 

Distinguished— 13  So.  Car.,  875. 

Forfeiture— Limitation  of  time. of  bringing  action 
for.  Held  obiter-1  Denio,  424. 

Reviewed— 1  N.  Y.,  71  (49  Am.  Dec.,  305). 

Cited  in— 4  Edw.,  100 ;  2  Sweeny,  142, 145. 

State  insolvent  laws— Effect  of,  upon  contract  to 
which  citizens  of  other  States  are  parties.  Cited  in— 
5N.  Y.,  349;  39  N.  Y.,  343:  11  Barb..  565:  29  How. 
Pr.,  305 :  19  Abb.  Pr.,  160;  1  Bias..  353;  32  Mo..  249. 

Assignment  under  unconstitutional  Act— Estoppel 
—Waiver  of  constitutional  provision.  Cited  in— 44  N. 
Y  423 ;  79  N.  Y..  429  (35  Am.  Rep.,  626) :  3  T.  & 
C..  341 ;  H  Abb.  N.  S.,  358 ;  102  U.  S..  421 ;  51  Wis., 
660. 
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DUFFIELD  ET  AL.,  Appellants, 

AND 
WHITLOCK,  Resjwndent. 

— Provision  as  to  Buildings  Erected  by  Ten- 
ant— Paymentor  Removal — As  to  Extension — 
Covenant  Vague — Removal  of  Buildings. 

Where  a  lease  contained  a  covenant  that  at  the 
expiration  of  the  term  the  buildings  erected  by  the 
tonant  on  the  premises  should  be  appraised,  and 
that  the  lessor  should  either  pay  the  appraised  value 
or  grant  a  new  lease  of  the  premises  tor  the  term  of 
30  years  upon  such  terms  as  he  might  think  proper 
and  as  might  be  approved  by  the  lessee ;  and  in  case 
the  lessee  should  not  approve  of  the  terms  offered, 
that  he  should  have  the  right  to  remove  the  build- 
ings within  three  months  after  the  expiration  of 
the  lease,  it  was  held,  that  the  covenant  was  too 
vague  and  indefinite,  to  authorize  a  decree  for  a  new 
lease,  and  that  the  offer  of  a  lease,  though  at  an  ex- 
orbitant rent,  released  the  lessor  from  all  obligation 
under  the  covenant,  except  to  permit  the  removal 
of  the  buildings  and,  consequently,  that  he  was  not 
liable  to  pay  the  appraised  value. 

A  PPEAL  from  chancery.  June  1,  1814,  the 
-L\-  appellants,  or  those  whom  they  represent, 
executed  a  lease  to  one  N.  Rowland  of  a  tract 
5O*J  of  land  in  "Brooklyn,  on  which  a  new 
rope  walk  had  recently  been  built  by  Rowland, 
under  a  previous  agreement  for  the  lease,  for 
the  term  of  20  years,  at  an  annual  rent  of 
$152.50.  The  lease  contained  a  mutual  cove 
nant  that  the  building  then  erected  or  to  be 
erected  by  the  lessee,  and  which  should  be 
standing  and  being  on  the  demised  premises  at 
the  expiration  of  the  term,  should  be  appraised 
by  three  indifferent  persons — one  to  be  chosen 
by  the  lessors,  another  by  the  lessee,  and  the 
third  by  the  appraisers  named  by  the  parties; 
and  the  lessors  should  either  pay  the  appraised 
value  of  the  buildings  and  improvements  to 
the  lessee  or  his  assigns,  or  would  grant  a  new 
lease  of  the  premises  for  the  term  of  20  years, 
upon  such  terms  as  the  lessors  might  think 
proper  and  as  might  be  approved  by  the  lessee 
or  bis  assigns;  and  in  case  the  lessee  or  his  as- 
signs should  not  approve  of  the  terms  offered 
by  the  lessors,  that  then  the  lessee  or  his  as- 
signs would  have  the  right  and  liberty  to  re- 
move the  buildings  and  improvements,  within 
the  space  of  three  months  after  the  expiration 
of  the  lease.  In  Apr.,  1829,  Whitlock,  the  re- 
spondent, succeeded  to  the  rights  of  Rowland, 
by  assignment.  In  Mar.,  1834,  appraisers  were 
duly  appointed,  and  in  the  month  of  April,  fol- 
lowing, a  written  submission  under  seal  was  en- 
tered into  by  the  parties,  reciting  the  lease,  the 
covenant  contained  in  it,  and  the  appointment 
of  appraisers,  and  agreeing  to  stand  to,  abide 
and  perform  the  appraisement  to  be  made  un- 
der and  pursuant  to  the  covenant  contained  in 
the  lease.  June  1,  1884,  the  buildings  were  ap- 
praised at  the  sum  of  $2,307.  June  3,  the  ap- 
pellants gave  notice  to  the  respondent,  that 
they  declined  to  nay  the  appraised  value  of  the 
buildings,  and  tendered  to  him  a  new  lease  of 
the  premises  for  a  term  of  20  years  at  an  an- 
nual rent  of  $6.000.  The  respondent  there- 
upon filed  his  bill,  alleging  that  the  tender  of 
the  new  lease  was  collusive  and  not  made  in 
good  faith;  the  annual  rent  demanded  being 
equal  to  the  value  of  a  moiety  of  the  premises, 
57*]  *and  praying  that  the  appellants  might 
be  decreed  to  pay  to  him  the  sum  at  which  the 
buildings  had  been  appraised. or  if  the  Chancel- 
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for  should  deem  the  submission  not  obligatory, 
then  that  they  pay  the  amount  of  the  appraised 
value  of  the  buildings  with  the  interest  there- 
on; and  that  it  be  referred  to  a  master  to  ascer- 
tain and  report  what  would  be  a  fair  rent  for 
a  further  term  of  20  years  from  June  1,  1834. 
and  that  on  the  coming  in  of  the  report,  the 
appellants  be  decreed  to  execute  a  new  lease  of 
the  premises,  at  such  annual  rent  as  the  Chan- 
ceUor  should  deem  proper;  and  concluding  by 
praying  for  further  and  other  relief,  etc. 

The  appellants  (the  defendants  below)  put  in 
an  answer,  denying  that  the  rent  demanded  in 
the  new  lease,  was  extravagant  or  unreasonable. 
The  cause  was  heard  on  the  pleadings,  and 
proofs  by  the  Aa*t.  Vice  Chancellor  in  the  City 
of  N.  Y.,  who  held  that  under  the  terms  of  the 
covenant,  the  complainant  was  not  entitled  to 
a  decree  for  a  new  lease,  but  that  by  the  sub- 
mission to  the  appraisers  a  new  agreement  had 
been  entered  into  between  the  parties  which 
should  be  enforced, and  he  accordingly  decreed 
the  sum  found  by  the  appraisers  as  the  value 
of  the  buildings  to  be  paid  to  the  complainant. 
See  his  opinion,  1  Hoffm.  Ch.,  110.  From  this 
decree  the  defendants  below  appealed  to  the 
Chancellor,  who  concurred  in  opinion  with  the 
Vice- Chancellor  that  under  the  terms  of  the 
covenant  there  could  be  no  decree  for  a  new 
lease,  but  differed  with  him  as  to  the  effect  of 
the  submission;  holding  that  by  its  terms  a 
new  agreement  was  not  necessarily  created. 
The  Chancellor,  however,  held  that  the  rent 
demanded  was  unreasonable;  and  that,  there- 
fore, the  defendants  had  failed  in  tendering  a 
lease  according  to  the  spirit  of  the  covenant, 
and  having  thus  failed  they  should  be  held  to 
pay  the  sum  appraised  as  the  value  of  the  build- 
ings, and  on  this  ground  he  affirmed  the  decree. 
The  defendants  appealed  from  the  decree  of 
the  Chancellor.  The  case  was  argued  here  by, 

*Mr.  S.  Stevens,  for  the  appellants.  [*58 

Mr.  G.  BrinckerhofF,  for  the  respondent. 

After  advisement,  the  following  opinion  was 
delivered  : 

By  the  Chief  Justice.  The  bill  was  filed 
by  the  respondent  to  compel  either  the  renewal 
of  a  lease  of  a  certain  rope-walk  in  the  City  of 
Brooklyn,  given  by  the  appellants  in  June, 
1814,  for  a  further  term  of  20  years,  or  pay- 
ment of  the  appraised  value  of  the  buildings 
and  improvements  which  the  tenants  had  erect- 
ed upon  the  demised  premises,  agreeably  to 
the  stipulations  of  a  covenant  contained  in  the 
lea*e.  The  case  turns  upon  the  true  construc- 
tion of  the  covenant. 

The  Asst.  Vice- Chancellor,  before  whom  the 
case  was  first  heard,  came  to  the  conclusion 
that  the  covenant  was  too  imperfect  and  uncer- 
tain to  authorize  a  Court  of  Chancery  to  compel 
the  execution  of  a  new  lease  different  from  the 
one  already  tendered  ;  but  held  the  appellants 
bound  to  pay  the  amount  of  the  appraisal  upon 
the  peculiar  terms  of  the  bond  of  submission 
entered  into  by  the  parties.  On  appeal  the 
Chancellor  rejected  this  ground  of  liability  as 
untenable,  but  held  the  appellants  bound  to 
tender  a  lease  for  the  term  of  20  years,  at  such 
rent  and  upon  such  terms  as  they  might  deem 
reasonable;  and  as  he  regarded  the  rent  claimed 
as  extravagant,  and  which  the  parties  them- 
selves must  have  known  to  be  unreasonable.be 
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thought  the  spirit  of  the  agreement  violated, 
and  the  lessee  not  bound  to  remove  the  build- 
ings, but  entitled  to  the  value  as  appraised. 

I  agree  with  the  Chancellor,  that  the  bond  of 
submission  was  but  in  pursuance  of  the  stipu- 
lations in  the  lease,  and  created  no  binding  ob 
ligation  of  itself  upon  the  appellants  beyond 
what  arose  out  of  the  covenant.  That  required 
the  appointment  of  appraisers,  a  submission 
and  an  award,  in  order  to  carry  out  the  original 
agreement  of  the  parties.  The  usual  clause 
contained  in  the  submission,  to  stand  to,  abide 
59*]  *by  and  perform  the  appraisement,  is 
here  qualified  by  the  reference  to  the  covenant 
and  fairly  imports  nothing  more  than  an  agree- 
ment to  submit  to  the  award,  for  the  purposes 
therein  contemplated. 

The  case,  therefore,  turns  upon  the  true  in- 
tent and  meaning  of  the  covenant  itself;  and  it 
does  seem  to  me,  on  looking  at  the  words  and 
construing  them  according  to  the  ordinary 
meaning  which  the  parties  would  naturally 
attach  to  them,  there  cannot  be  a  well  founded 
doubt  as  to  the  true  understanding  of  it.  The 
appellants  were  to  pay  the  appraised  value  of 
the  buildings,  or  grant  a  new  lease  for  twenty 
years,  upon  such  terras  as  they  might  think 
proper,  and  as  might  be  approved  by  the  lessee. 
It  would  be  difficult  for  either  party  to  have 
reserved  a  more  unqualified  discretion  over 
the  subject-matter  than  is  here  found.  No  data 
are  given  by  which  either  is  bound,  except  the 
term  of  20  years;  every  other  ingredient  which 
enters  into  and  constitutes  an  indenture  of  lease, 
is  left  to  the  mutual  volition  of  the  parties;  the 
one  is  to  grant,  if  at  all,  upon  such  terms  as  he 
thinks  proper  ;  the  other  to  accept  or  not,  at 
pleasure.  There  is  not  only  an  absence  of 
terms  specified,  upon  which  the  letting  is  to 
take  place,  but  there  is  an  express  stipulation 
of  each  party  that  it  is  to  be  given,  and  accept- 
ed upon  such  as  they  may  think  proper  at  the 
time — both  negative  and  affirmative  evidence 
of  an  intent  on  the  part  of  each  to  exercise  a 
personal,  uncontrolled  discretion  in  the  matter. 

Nor  is  there  anything  unnatural  or  unreason- 
able in  the  idea  of  the  parties  inserting  in  this 
lease  a  covenant  of  renewal  in  these  general 
and,  as  we  suppose,  unobligatory  terms.  The 
property  lying  in  the  Village  of  Brooklyn,  ad- 
joining'the  City  of  N.  Y.,  both  parties  prob- 
ably anticipated  aconsiderable  rise  in  the  value 
during  the  term  of  20  years,  the  period  the  first 
lease  had  to  run  ;  it  was  important,  therefore, 
for  the  owner  to  reserve  the  right  at  the  expira 
tion  of  the  term  to  determine  at  will  the  terms 
of  renewal,  so  as  to  be  able  to  exact  what  he 
6O*]  might  regard  as  *the  enhanced  value  of 
the  property  ;  and  equally  so  was  it  to  the  other, 
that  he  might  not  be  obliged  to  occupy  ground 
for  his  particular  business,  the  value  of  which 
would  fairly  entitle  the  owner  to  a  much  heavier 
rent  than  the  business  would  warrant.  Hence 
the  reservation  to  grant  the  new  lease  upon  such 
terms  as  the  lessors  might  think  proper,  and 
the  right  of  the  lessee  to  approve,  or  embrace 
the  alternative  of  removing  the  buildings. 

But  whatever  may  have  been  the  reasons  that 
influenced  the  parties,  it  seems  to  me,  that  the 
lessors,  with  the  exception  of  the  term  for 
which  the  new  lease  was  to  be  given,  have  re- 
served to  themselves  as  entire  control  over  the 
terms  and  conditions  of  the  new  lease,  as  if  the 
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application  had  been  an  original  one  to  rent 
the  premises  ;  that  they  were  left  as  free  in 
every  other  respect,  as  can  belong  to  the  inde- 
pendent owner  of  the  freehold,  who  may  fix 
his  terms  at  discretion. 

The  good  sense  of  the  covenant,  I  think,  is 
this :  after  the  buildings  are  appraised,  the 
lessors  may  elect  to  pay  or  not,  and  if  they  re- 
fuse, the  lessee  has  three  months  to  remove 
them.  The  new  lease  spoken  of  was  but  a  sug- 
gestion, dependent  upon  the  amicable  arrange- 
ment of  the  parties  ;  it  bound  nobody.  It  is 
conceded  the  lessee  is  uot  bound  to  accept  what- 
ever may  have  been  the  terms  of  the  lease  tend- 
ered; and  I  think  the  lessors  under  no  greater 
obligation,  for  a  stipulation  to  tender  such  an 
one  as  they  may  think  pro  per,  legally  speaking, 
carries  with  it  no  binding  force.  The  power 
thus  reserved,  is  no  more  nor  less  than  what 
belongs  to  every  landholder,  before  he  enters 
into  the  contract. 

But,  if  the  lessors  were  bound  to  tender  a 
lease,  I  find  nothing  in  the  covenant  that  will 
authorize  the  court  to  dictate  the  amount  of 
rent,  or  any  other  terms,  or  conditions  to  be 
embraced  in  it,  except  its  duration,  unless  we 
assume  to  make  a  lease  for  a  party  who  has 
not  only  not  entered  into  any  agreement  to  this 
effect,  but  has  expressly  reserved  to  himself 
the  privilege  of  settling  the  amount  and  fixing 
*the  conditions  according  to  his  own  [*6 1 
notions  of  what  may  be  for  his  interest. 

I  cannot,  therefore,  concur  in  the  construc- 
tion given  to  this  part  of  the  covenant  in  the 
court  below,  and  must  vote  to  reverse  the  de- 
cree. 

Senator  Verplanck  was  of  opinion  that 
the  covenant  might  be  construed  into  an  agree- 
ment on  the  part  of  the  lessors,  that  at  the  ex- 
piration of  the  term,  they  would  either  grant 
anew  lease  upon  such  "terms  as  the  parties 
should  agree  upon,  or  pay  the  appraised  value 
of  the  buildings,  giving  to  the  tenant  the  right 
to  remove  the  buildings  in  case  of  non  pay- 
ment; it  being  a  rule  m  the  construction  of 
covenants,  that  such  construction  shall  t-e 
adopted  which  is  most  beneficial  to  the  cove- 
nant ee.  He,  therefore,  would  vote  for  an  af- 
firmance of  the  decree. 

Senator  Nicholas  said,  that  although  there 
was  an  express  stipulation  providing  for  an 
appraisement,  it  appeared  to  him  the  only  rem- 
edy contemplated  by  the  parties  in  case  the 
new  lease  was  not  accepted,  was  a  removal  of 
the  buildings;  and  if  so,  the  tenant  was  not 
entitled  to  demand  payment  of  the  value  of 
the  buildings.  He  would,  therefore,  vote  for 
a  reversal  of  the  decree  of  the  Chancellor. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  di- 
vided as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  the  CHIEF  JUSTICE,  and  Senators 
Dickinson,  Dixon,  Furman,  Hawkins,  Hutt,ll. 
A.  Livingston,  Nicholas,  Peck,  Platt,  Scott  and 
Strong — 13. 

In  the  negative — Senators  Clark,  Dennisto',, 
Hopkins,  Humphrey  and  Verplanck — 5. 

Whereupon,  the  decree  of  the  Chancellor  w<i* 
reversed. 

Reversing— 1  Hoffm.,  110. 

Cited  in— 3  Rob.,  658 ;  1  Daly,  423. 
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62*]  *KING  AND  PRIME,  Appellants. 

AND 

THE  SEA  INSURANCE    COMPANY,  Re- 
spondents. 

Pleading — Scandalous  and  Impertinent  Matter 
— Stricken  Out. 

When  the  names  of  individuals,  not  parties  to  the 
proceeding,  are  introduced  into  a  petition  or  plead- 
ing in  chancery,  connected  with  scandalous  and  of- 
fensive matter  not  material  or  pertinent  to  the  re- 
lief sought,  on  exceptions  taken,  the  matter  will  be 
stricken  out  with  costs.  Thus,  where  a  petition  was 
presented  to  dissolve  an  insurance  company  for  va- 
rious violations  of  the  provisions  of  the  Act  incor- 
porating it,  and  the  petitioner  stated  an  act  of  fraud 
on  the  part  of  a  single  subscriber  in  obtaining 
stock,  implicating  a  third  person  and  one  of  the 
commissioners  authorized  to  receive  subscriptions, 
it  was  held,  inasmuch  as  such  Act  would  not  work 
a  forfeiture  of  the  corporation,  that  the  matter  was 
impertinent  and,  being  scandalous,  it  was  stricken 
out. 

A  PPEAL  from  chancery.  The  appellants, 
J\.  stockholders  of  the  Sea  Insurance  Com- 
pany, presented  a  petition  to  the  Chancellor, 
under  2  R.  S.,  463,  sec.  89,  praying  for  an  in- 
junction, restraining  the  directors  and  officers 
of  the  Co.  from  disposing  of  its  property,  and 
for  the  appointment  of  a  receiver,  alleging 
various  violations  of  the  provisions  of  the  Act 
of  incorporation.  By  the  Act  of  incorporation, 
the  whole  amount  of  the  capital  was  required 
to  be  paid  in  specie,  current  bank-bills,  stocks 
at.  or  above  par,  or  upon  bond  and  mortgage 
upon  unincumbered  real  estate  of  the  value  of 
30  per  cent,  more  than  the  amount  loaned 
thereon.  The  petitioner  stated  that  bonds  and 
mortgages  upon  property  in  Broome  County 
were  taken  in  payment  on  subscription  to  the 
stock  of  the  Co.,  to  an  amount  of  between 
$34,000  and  $85,000,  from  a  certain  individual, 
naming  him;  and  that  the  valuation  affixed  to 
the  bonds  and  mortgages,  made  by  a  certain 
other  individual,  also  naming  him,  greatly  ex- 
ceeded the  value  of  the  property  mortgaged,  in 
many  instances  to  more  than  double  the 
amount  of  the  property;  and  that  several  of 
the  mortgagors  were  notoriously  destitute  of 
responsibility  or  credit;  that  the  object  of  the 
person  subscribing  to  the  stock,  and  of  the 
O3*J  other  persons  in  making  *such  arrange- 
ments, was  to  raise  money  by  selling  the  stock; 
and  that,  in  fact,  it  was  assigned  shortly  after- 
wards much  below  par;  that  a  fraud  was  thus 
perpetrated  upon  the  bonafide  holders  of  the 
stock  of  the  Co. ;  and  that  all  this  was  done  with 
the  connivance  of  one  of  the  commissioners, 
who  was  also  a  director  of  the  Co. 

The  Insurance  Co.  on  leave  obtained,  filed 
exceptions  to  the  petition  for  scandal  and  im- 
pertinence, specifying  as  impertinent  and 
scandalous  the  allegations  in  relation  to  the 
valuation  of  the  bonds  and  mortgages,  and 
the  connivance  of  the  individual  acting  as 
commissioner  and  director;  which  exceptions, 
after  hearing  counsel,  were  allowed  by  a  mas- 
ter, to  whom  the  same  were  referred.  The  pe- 
titioners filed  exceptions  to  the  master's  report 
Sep.  27,  1838.  Dec.  4,  1838,  the  Chancellor  de- 
livered his  opinion  upon  the  main  question  of 
the  cause  granting  the  prayer  of  the  petition- 
ers, and  appointing  a  receiver.  The  excep- 
tions to  the  master's  report  were  not  decided 
until  May,  1840,  when  they  were  overruled, 
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with  costs  to  be  paid  by  the  petitioners,  from 
which  order  of  the  Chancellor  the  petitioners 
appealed  to  this  court.  The  case  was  argued 
here  by, 

.'//•.  J.  Blunt,  for  the  appellants. 

Mr.  H.  K.  Smith,  for  the  respondents. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chief  Justice.  A  petition  in  this 
case  was  presented  to  the  Chancellor,  on  behalf 
of  three  of  the  stockholders  of  the  Sea  Insur- 
ance Co. ,  setting  out  various  acts  of  forfeiture 
of  the  charter,  and  praying  that  a  receiver 
might  be  appointed  for  the  purpose  of  closing 
up  the  affairs  of  the  Co. 

Exceptions  were  taken  to  several  matters  set 
forth  in  the  petition,  as  irrelevant  and  slander- 
ous, which  were  referred  *to  a  master,  [*64 
who  having  heard  counsel  on  both  sides,  re- 
ported that  they  were  well  taken,  and  which 
report  has  been  confirmed  by  the  Chancellor. 

The  parts  of  the  petition  excepted  to.charged, 
in  substance,  that  a  fraud  was  committed  upon 
the  Company  by  a  combination  between  a  sub- 
scriber for  a  large  amount  of  the  stock  and  one 
of  the  commissioners  to  receive  the  subscrip- 
tions, and  an  appraiser  of  the  real  estate  mort- 
gaged to  secure  payment  thereof,  giving  the 
names  of  the  individuals  concerned.  It  was 
charged,  that  the  persons  giving  the  bonds  and 
mortgages  were  insolvent,  and  the  real  estate 
an  inadequate  security. 

It  is  too  obvious  to  require  argument,  that 
the  names  of  individuals,  not  parties  to  the 
proceedings  in  the  case,  ought  not  to  be  intro- 
duced in  an  offensive  and  discreditable  manner, 
in  the  petition  or  pleading,  unless  the  matters 
with  which  they  are  thus  connected  are  mate- 
rial and  pertinent  to  the  relief  prayed  for,  as 
they  have  no  opportunity  for  explanation  or 
vindication  from  the  aspersions  cast  upon  their 
characters.  To  sanction  the  practice,  would 
be  making  legal  proceedings  in  a  court  of  jus 
tice  vehicles  for  the  publication  of  slander  and 
calumny.  Ordinarily,  even  where  the  matter 
set  forth  involving  the  acts  and  proceedings  of 
persons  not  parties  to  the  record,  are  relevant, 
it  is  unnecessary  to  designate  their  names;  all 
that  can  be  material  or  important  to  spread  be- 
fore the  court,  are  the  facts.  But  unless  rele- 
vant and  material,  there  is  no  apology  for  their 
introduction  upon  the  record. 

I  agree  with  the  Chancellor,  that  a  fraud 
upon  the  Co.,  between  a  single  subscriber  to 
the  stock,  and  the  appraisers  of  his  mortgage 
security,  and  one  of  the  commissioners,  af- 
fords no  ground  for  seeking  a  dissolution  of 
the  Corporation,  unless  the  directors  who  ac- 
cepted the  security  were  privy  to  the  fraud. 
It  would  be  most  unjust  to  them,  as  well  as  to 
a  majority  of  the  stockholders  who  had  ac- 
quired a  vested  interest  in  the  stock  and  oper- 
ations of  the  Co.  It  might  afford  ground  for 
arresting  the  *stock  in  the  hands  or  the  [*65 
subscriber,  or  of  any  person  not  a  bona  fide 
purchaser;  and  also  for  a  remedy  against  the 
persons  concerned  in  the  fraud.  They  would 
be  held  personally  answerable  to  the  extent  of 
any  loss  that  might  be  sustained  by  the  Co., 
from  the  inadequacy  of  the  security ;  a  remedy 
which  the  directors  might,  at  once  resort  to, 
who  had  taken  the  bonds  and  mortgages  in 
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good  faith.  Tt  might  with  the  same  plausibil- 
ity, be  urged  as  a  ground  for  dissolving  the 
Corporation,  that  a  subscriber  had  paid  for 
his  stock  in  bad  money;  or  if  notes  had  been 
taken  for  the  same,  payable  by  installments, 
that  the  maker  was  insolvent,  as  the  fraud  set 
up  here  in  respect  to  the  mortgage  security — 
grounds,  I  presume,  never  before  thought  of 
for  claiming  a  forfeiture  of  the  charter,  but 
good  and  sufficient  for  claiming  satisfaction 
from  the  party  or  parties  concerned,  for  the 
loss  sustained  by  the  Co. 

I  must  say,  therefore,  that  the  substantial 
ends  of  justice  did  not  require  the  severe  im- 
putations cast  upon  the  persons  named  in  the 
petition,  and  who  have  no  opportunity  in  the 
course  of  the  proceedings  to  vindicate  them- 
selves; and  that  the  master  and  court  below 
have  applied  the  proper  remedy  for  the  ir- 
regularity. Unless  expunged,  the  charges  re- 
main  as  a  sort  of  record  evidence  of  the  crime, 
to  be  pointed  at  as  seriously  detracting  from 
the  character  and  credit  of  the  individuals 
implicated,  put  forth  in  a  form,  too,  and  in 
a  way  that  exempts  the  party  making  them 
from  personal  responsibility,  and  incapable  of 
refutation  from  the  nature  of  the  proceedings 
in  the  cause.  To  allow  them,  therefore,  to  re- 
main a  perpetual  record  of  the  infamy  of  the 
persons  implicated,  where  the  allegations  are 
not  material,  but  indifferent  whether  true  or 
false,  as  respects  the  merits  of  the  case,  and 
the  parties  directly  proceeded  against  of  course 
not  concerned  to  refute  them,  would  be  most 
unjust  to  the  individuals  implicated,  as  well  as 
•discreditable  to  the  administration  of  the  law. 

I  shall,  therefore,  vote  to  affirm  the  decision 
below. 

66*]  *On  the  question  being  put — shall  this 
decree  be  reversed? — the  members  of  the  Court 
unanimously  answered  in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed.  


THE  SUPERVISORS  OP  THE  COUNTY 
OF  ALBANY. 

Bill  in  Chancery  to  Enforce  Payment  of  Taxes 
Against  Delinquent. 

tThe  Chancellor  sustained  the  bill,  holding  it  to  be 
analogous  to  la  creditor's  bill  filed  after  the  return 
of  an  execution  at  law  unsatisfied,  and  he  accord- 
ingly on  appeal  affirmed  a  decree  overruling  a  de- 
murrer which  had  been  interposed.  The  defendant 
.appealed  to  this  court, where  the  decree  of  the  Chan- 
cellor was  reversed. 

In  this  court.Mr.  Justice  Cowen  delivered  an  opin- 
ion for  affirmance,  holding  the  case  to  be  within 
the  equity  of  the  statute,  allowing  creditor's  bills. 

Senator  Humphrey  who  was  also  for  affirmance, 
he  holding  that  equity  had  jurisdiction  of  this  case 
independent  of  the  statute  in  respect  to  creditors' 
bills ;  but  if  not,  that  the  case  was  clearly  within 
the  equity  of  the  statute. 

Senator  \rerplanck  was  also  of  opinion  that  the 
•decree  should  be  affirmed  ;  he  disclaiming  to  rely 
upon  the  equity  of  the  statute,  held  that  the  Court 
•of  Chancery  in  the  execution  of  its  conceded  juris- 
•diction,  independent  of  the  statute  allowing  cred- 
itors' bills,  might  grant  its  ancillary  aid  to  enforce 
the  payment  of  a  judgment  at  law,  in  conformity 
rto  the  doctrine  held  in  Hadden  v.  Spader,  30  Johns., 
:554,  and  that  the  enforcement  of  the  payment  of  a 
•public  tax  was  within  the  reason  of  the  rule.  He 
also  was  inclined  to  think  that  the  neglect  of  an  in- 
dividual of  sufficient  ability  to  pay  his  share  of  the 
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A  bill  in  chancery  in  the  nature  of  a  creditor's 
bill,  does  not  lie  at  the  suit  of  a  county,  to  enforce 
the  payment  of  county  taxes,  where  the  warrant  for 
collection  has  been  returned  unsatisfied  to  the 
County  Treasurer,  for  the  want  of  property  where- 
on to 


Citations—  Bunb.,  96;  1  Mas.,  483;  3  Mas*.,  324;  13 
Pet.,  486  ;  1  R.  S.,  36*.  sees.  1,  3  ;  396,  sec.  37  ;  2  R.  8., 
102,  173,  sees.  38-42,  pt.  3,  ch.  1,  tit.  2,  art.  2  ;  473,  sec.  92; 
Dwar.  St.,  718-721:21  Wend.,  362:  2  Johns.  Ch.,  283, 
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Johns.  Dig.,  205  ;  5  Johns.  Ch.,  280  ;  1  Hopk.,  59  :  1 
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A  PPEAL  from  chancery.  Durant,  a  resident 
li  of  the  City  of  Albany,  was,  in  1833,  taxed 
$197.50  as  his  proportion  of  thecountv  charges, 
his  personal  property  being  assessed  at  $25,000; 
and  in  1834  he  was  taxed  $215  *upon  a  [*67 
like  assessment.  Warrants  for  the  collection 
of  the  taxes  thus  imposed  were  duly  issued 
and  delivered  to  collectors,  who  demanded  the 
payment  of  Durant,  which  he  refused.  Du- 
rant having  no  goods  or  chattels  in  the  county 
upon  which  a  levy  could  be  mad*  to  enforce 
payment,  the  warrants  were  returned  unsatis- 
fied to  the  County  Treasurer.  The  Supervis- 
ors of  the  county  thereupon  filed  a  bill  in 
chancery,  stating  the  above  facts  and  alleging 
that  Durant  was  the  owner  of  property  liable 
to  taxation  to  the  amount  at  which  the  same 
had  been  assessed,  and  had  not  appeared  be- 
fore the  Boards  of  Assessors  and  made  oath  or 
offered  to  make  oath  to  reduce  the  valuation 
of  his  estate;  that  he  was  the  owner  of  person- 
al property  te  a  large  amount,  which  could  not 
be  reached  by  a  warrant  authorized  by  law  to 
be  issued  for  the  collection  of  taxes,  and  (for 
the  purpose  of  giving  jurisdiction)  that  he  had 
equitable  effects  to  the  value  of  more  than 
$100.  The  bill  prayed  for  a  discovery  of  choses 
in  action,  credits,  etc.,  and  for  the  appointment 
of  a  receiver.  The  defendant  interposed  a  de- 
murrer, which  was  overruled  by  the  Vice- 
Chancellor  of  the  Third  Circuit;  which  decis- 
ion on  appeal  was  sustained  by  the  Chancellor, 
who  delivered  the  following  opinion  : 

"The  case  made  by  the  complainant's  bill 
presents  the  question,  whether  a  wealthy  indi- 
vidual taxed  on  account  of  his  *person-  [*68 

public  taxes,  was  in  the  nature  of  a  fraud  and  that 
on  that  ground  alone,  equity  might  interfere, 

Senator  Root  delivered  an  opinion  for  a  reversal 
of  the  decree.  He  insisted  that  the  Act  allowing 
creditors'  bills  was  a  change  of  the  common  law  ; 
that  it  was  limited  in  its  terms  to  judgment  credit- 
ors, and  should  not  be  extended  by  construction  : 
and  that  if  the  law  for  the  assessment  and  collection 
of  taxes  was  defective,  an  appeal  should  be  made 
to  the  Legislature,  and  not  to  the  Court  of  Chan- 
cery, to  remedy  the  defect. 

The  President  of  the  Senate  was  also  of  opinion 
that  the  decree  of  the  Chancellor  should  be  reversed. 
He  held  that  previous  to  the  Revised  Statutes  going 
into  operation,  whereby  creditors'  bills  are  author- 
ized to  be  filed,  the  Court  of  Chancery  had  not  the 
power  to  grant  its  aid  in  the  collection  of  a  common 
law  judgment,  except  in  cases  of  fraud,  trust,  or  to 
remove  impediments  from  the  title.  He  denied  the 
authority  of  the  doctrine  in  Hadden  v.  Spader,  20 
Johns.,  554,  and  insisted  that  the  law  previous  to 
the  statute,  was  as  it  had  been  expounded  by  Chan- 
cellor Sanford,  in  Donovan  v.  Finn,  1  Hopk.,  59.  He 
objected  to  the  application  of  the  principle,  that  a 
case  may  be  within  the  equity,  though  not  within 
the  words  of  a  statute,  when  the  statute  changes 
the  common  law,  and  is  in  its  terms  limited  to  a  spe- 
cific case. 
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al  estate,  cau  escape  ffom  his  liability  for  the 
payment  of  the  tax.  if  he  thinks  proper  to  in- 
vest his  funds  in  bonds  and  mortgages,  or 
other  property,  which  cannot  be  distrained  and 
sold  under  the  Supervisor's  warrant  to«he  col- 
lector. •  It  is  a  general  principle  of  the  com 
mon  law  that  every  person  is  bound  and  hath 
virtually  agreed  to  pay  such  particular  sums 
as  are  charged  upon  him  by  law  on  the  sen- 
tence, or  direction  of  a  competent  tribunal, 
having  legal  authority  to  impose  such  charge, 
3  Bl.  Com.,  158;  and  where  a  statute  gives  the 
right,  without  furnishing  an  adequate  remedy 
to  enforce  such  right,  it  is  a  part  of  the  estab 
lished  jurisdiction  of  this  court  to  lend  its  aid 
and  furnish  an  effectual  remedy  where  it  can 
not  be  had  by  a  common  law  proceeding.  Here 
the  law  has  imposed  a  tax  upon  the  defendant 
in  respect  of  the  estate  of  which  he  is  the  owner, 
to  be  collected  for  the  benefit  of  the  city  and 
county  in  which  he  resides,  and  if  the  mode 
prescribed  by  the  statute  for  the  collection  of 
the  tax  is  found  to  be  ineffectual  for  that  pur- 
pose, the  common  law,  or  the  Court  of  Chan- 
cery, must  supply  the  defect.  Where  a  charge 
upon  the  person  of  an  individual  is  created  by 
statute,  without  prescribing  the  mode  in  which 
the  payment  of  the  charge  is  to  be  enforced, 
the  common  law  gives  an  action  of  debt  to  re- 
cover the  amount  of  the  charge  thus  created. 
Thus,  where  a  revenue  law  directs  that  goods 
imported  shall  be  charged  with  certain  duties, 
if  the  owner  of  the  goods,  or  the  importer, 
neglects  to  pay  such  charge,  an  action  of  debt 
will  lie  against  him  to  recover  such  duties. 
Atty  Gen.  v.  Strangforth,  Bunb.,  96;  U.  8.  v, 
Lyman,  1  Mas.,  482;  U.  8.  v.  Hatbaway.  3  Id., 
324;  Meredith  v.  U.  S.,  13  Pet.,  486.  Whether 
an  action  of  debt  would  lie  against  the  defend 
ant  in  the  case  under  consideration,  to  recover 
the  amount  of  the  taxes  assessed  upon  him, 
after  the  supervisors  had  exhausted  the  remedy 
prescribed  by  the  statute,  is  a  question  not  ma- 
terial to  be  discussed  here,  as  I  am  satisfied  it 
69*]was  not  necessary  to  bring  a  suit  at'*law, 
and  exhaust  the  remedy  by  judgment  and  ex- 
ecution, before  this  court  could  have  jurisdic 
tion  to  compel  payment  out  of  the  equitable 
assets  and  choses  in  action  of  the  defendant. 

The  tax  itself,  after  it  had  been  legally  as- 
sessed, was  conclusive  as  to  the  amount  which 
the  defendant  was  bound  to  pay.  And  the 
assessment  of  the  tax  and  the  issuing  of  the 
warrants  to  the  collectors  to  levy  the  same  out 
of  the  property  of  the  defendant,  and  the  re- 
turn of  such  warrants  unsatisfied,  for  want  of 
visible  property  whereon  to  levy,  was  equiva- 
lent to  the  recovery  of  a  judgment,  and  the 
return  of  an  execution  thereon  unsatisfied  in 
other  cases.  For  by  such  proceedings  the 
complainants  have  exhausted  the  remedy  which 
the  statute  gives  them  against  the  property  of 
the  defendant.  In  analogy,  therefore,  to  the 
proceedings  by  creditors 'bills  in  other  cases,  I 
think  the  complainants  had  a  right  to  come 
into  this  court  for  relief  as  soon  as  the  collect- 
ors had  made  their  return  to  the  County  Treas- 
urer in  the  mode  prescribed  by  law,  that  the 
defendant  refused  to  pay  the  taxes,  and  that 
he  had  no  tangible  property  out  of  which  such 
taxes  could  be  levied  upon  the  warrants  de- 
livered to  them.  I  think,  also,  the  allegations 
in  the  bill  are  sufficient  to  show  the  collectors 
1016 


had  complied  with  everything  required  by  the 
statutes  in  making  their  returns  to  the  Couutv 
Treasurer. 

The  remaining  question  is,  whether  the  suit 
is  properly  insiitimd  in  the  name  of  the  Su- 
pervisors of  the  county,  instead  of  the  County 
Treasurer.  Although  the  tax,  when  collected, 
is  to  be  paid  to  the  County  Treasurer,  he  does 
not  appear  to  be  the  proper  person  to  represent 
the  county,  as  the  complainant  in  a  suit  for  UB 
benefit.  Under  the  provisions  of  the  Revised1 
Statutes,  the  liability  and  duty  of  the  defend- 
ant to  pay  these  taxes  are  to  the  people  of  the 
county  in  their  corporate  capacity,  as  their 
funds  in  the  hands  of  the  County  Treasurer 
are  diminished  to  the  extent  of  the  taxes  un- 
collected,  as  all  the  other  officers  to  whom  the 
taxes  are  payable  are  first  to  receive  the  amounts 
payable  *to  them  for  other  purposes,  and  [*7O 
the  balance  is  to  be  paid  into  the  County  Treas- 
ury, for  county  expenses.  1  R.  S.,  396,  sec. 
37.  The  statute  makes  the  county  a  corpora- 
tion for  certain  purposes,  and  directs  that  all 
acts  and  proceedings  by  or  against  a  county  in 
its  corporate  capacity,  shall  be  in  the  name  of 
the  Board  of  Supervisors.  1  Id.,  364,  sees.  1, 
3.  It  also  authorizes  the  Supervisors  of  a 
county  to  bring  suits  to  enforce  any  liability 
or  any  duty  enjoined  by  law  to  the  body  which 
they  represent.  2  Id.,  473,  sec.  92.  I  con- 
clude, therefore,  that  this  bill  was  properly 
filed  to  reach  the  equitable  interests  and  chosen 
in  action  of  the  defendant  for  the  payment  of 
these  taxes;  and  that  the  suit  was  rightfully 
brought  in  the  name  of  the  Supervisors  of  the 
County  of  Albany,  to  the  inhabitants  of  which 
county  in  their  corporate  capacity,  the  moneys 
due  from  the  defendant  for  taxes  belong.  The 
decretal  order  of  the  Vice- Chan  cellar  must,  for 
these  reasons,  be  affirmed,  with  costs,  and  tin- 
proceedings  are  remitted  to  the  Vice- Chancellor. 

The  defendant  appealed  from  the  decision 
of  the  Chancellor  to  this  court,  where  the  cabe 
was  argued  by, 

Mr.  S.  Stevens,  for  the  appellant. 

Mr.  J.  Van  Buren,  for  the  respondents. 

Points  submitted  and  argued  on  the  part  of  tht 

appellant. 

I.  No  bill  or  suit  in  equity  can  be  sustained 
upon  the  case  made  by  the  bill  in  this  cause. 

1.  The  assessment  and  collection  of  taxes  are 
creations  of,  and  regulated  by  the  statute.  No 
means  of  collection  can  be  resorted  to,  except 
those  prescribed  by  statute. 

The  Legislature  has  given  all  the  remedies 
it  deemed  necessary  or  proper,  to  enforce  the 
collection  of  taxes,  and  it  has  not  thought 
proper  to  make  either  the  courts  of  law  or 
equity  the  instruments  for  that  purpose,  except 
in  a  few  special  cases,  and  those  cases  would 
not  have  been  provided  for  by  statute,  if  the 
courts  had  the  power  without  it.  1  R.  S.,  p. 
396,  sees.  36.  37,  1st  ed.;  397,  898,  sees.  1-5; 
Stat.,  *1826.  p.  197,  sec.  83,  p.  196,  sec.  [*7  1 
31;  Stat.,  1883,  p.  360,  sees.  21-28. 

2.  This  case  does  not  come  within  the  stat- 
utory provisions  authorizing  bills  in  equity  by 
judgment  creditors.     2  R.  S.,  173,  sees.  38,  39. 
1st  ed.     1.  That  statute  is  special,  and  applies 
only  to  judgment  creditors  who  have  exhausted 
all  their  remedies  at  law.     2.  The  complain- 
ants in  this  case  are  not  judgment  creditors  of 
the  defendant  (nor  indeed,  as  we  humbly  5n- 
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sist,  creditors  at  all);  they  have  no  judgment — 
no  execution  returned  unsatisfied.  8.  Prior  to 
1880,  the  Court  of  Chancery  had  no  such  jur- 
isdiction as  that  given  by  the  Revised  Statutes 
in  favor  of  judgment  creditors,  and  could 
grant  no  such  relief.  To  authorize  the  inter- 
ference of  a  court  of  equity  in  such  a  case,  a 
case  of  equitable  jurisdiction  must  be  shown, 
such  as  trust,  fraud,  etc.  Donovan  v.  Finn, 
Hopk.,  59. 

II.  But  if  such  a  bill  as  this  can  be  sustained 
at  all,  the  Board  of  Supervisors  are  not  the 
proper  complainants. 

1.  Such  a  bill  can  only  be  sustained  by  the 
party  to  whom  the  money  is  due,  or  who  will 
be  entitled  to  its  custody  when  collected  as 
owner  or  trustee  for  some  other  person. 

2  The  debt  sought  to  be  collected  by  this 
bill  is  not  a  debt  which  the  defendant  owes  to 
the  Supervisors,  nor  will  they  have  any  right 
or  claim  to  it  when  collected;  nor  are  they  in 
any  manner  entitled  to  the  custody  of  it,  as 
agents,  trustees,  or  otherwise.  1  R.  S. ,  p.  396, 
sees.  86-38,  1st  ed.;  398,  sec.  6;  399,  sec.  10; 
400,  sees.  13-20;  403,  sec.  28. 

3.  No  power  vested  in,  or  duty  imposed 
upon  the  Board  of  Supervisors  by  law,  will  en- 
able them  to  sustain  this  bill. 

1.  It  is  not  authorized  by  the  provisions  in 
the  2  R.  S.,  p.  473,  sec.  92,  Isted.  First.  That 
statute  only  authorizes  actions  at  law,  and  does 
not  authorize  the  filing  of  a  bill  in  equity.  Sec- 
ond. This  bill  is  not  founded  upon  any  cause 
of  action  mentioned  in  that  statute.  Third.  A 
bill  in  equity  could  not  be  sustained  upon  any 
of  the  causes  of  action  mentioned  in  those  pro- 
visions of  the  statute. 

72*]  *2.  It  is  not  authorized  by  the  pro- 
visions in  the  1  R.  S.,  348,  sees.  1,  2,  1st  ed. 
First.  Those  provisions  relate  to  suits  by  and 
against  counties  in  their  corporate  capacity, 
and  can  have  no  reference  to  taxes.  Second. 
The  county,  in  its  corporate  capacity,  has  no 
right  whatever  to  the  taxes  assessed  and  col- 
lected in  the  several  towns  in  the  county  ;  nor 
is  the  county,  in  its  corporate  capacity,  entitled 
to  the  custody  of  the  money  when  collected. 
It  could  not  be  sued  for  the  money  by  any  per- 
son entitled  to  it  after  it  was  collected,  nor  is 
it  in  any  manner  responsible  for  the  collection 
of  the  taxes. 

3.  The  provisions  of  1  R.  S. ,  364,  sees.  3,  4, 
1st  ed. ,  do  not  authorize  the  Board  of  Super- 
visors to  sustain  this  bill.  First.     Those  pro 
visions  manifestly  do  not  relate  to  suits  of  any 
kind.  Second.  The  county  has  no  right  to  this 
money,  for  the  reasons  before  mentioned  and, 
therefore,  could  sustain  no  suit  for  it  in  its  cor- 
porate capacity. 

4.  If  such  a  bill  as  this  can  be  sustained  at 
all,  the  County  Treasurer  is  the  proper  party 
complainant.  He  is  the  person  entitled  by  law 
to  the  custody  of*the  money;  he  holds  it  for 
the  benefit  of  all  interested  in  it.  He  is  the  only 
person  authorized  to  receive  it.  or  take  any 
steps  to  enforce  its  collection,  after  the  war- 
rant has  been  delivered  to  the  collector. 

III.  If  there  is  any  remedy  in  this  case  be- 
yond that  given  by  the  statute,  that  remedy 
can  be  obtained  at  law;  consequently,  there  is 
no  jurisdiction  in  equity,  especially  until  the 
remedy  at  law  has  been  exhausted. 

1.  If  these  taxes  are  to  be  deemed  a  debt  due 
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from  the  defendant  to  the  complainants,  the 
payment  of  which  may  be  decreed  in  equity, 
an  action  at  law  can  be  sustained  and  judgment 
recovered  for  the  amount. 

2.  The  remedy  at  law  has  not  been  exhaust- 
ed: 1.  The  real  estate  of  the  defendant  could 
be  sold  on  an  execution  upon  a  judgment  at 
law  recovered  for  these  taxes,  which  cannot  be 
done  on  a  collector's  warrant.  Whether  there  is 
real  estate  or  other  property  that  could  be 
reached  by  *execution,  can  only  be  de  [*73 
termined  by  the  issuing  and  return  of  an  exe- 
cution at  law.  Brinkerhoff  v.  Brown,  4  Johns. 
Ch.,  676,  677.  No  steps  have  been  taken  by 
the  complainants  to  enforce  such  a  remedy. 

2.  It  is  not  shown  by  the  bill  that  the  reme- 
dy given  by  the  statute  has  been  exhausted.  If 
the  collector  is  unable  to  collect  any  of  the 
taxes,  the  statute  requires  him  to  make  an  affi- 
davit of  that  fact,  and  present  it  to  the  County 
Treasurer,  and  the  Treasurer  is  then  author- 
ized to  exonerate  the  collector  from  that  amount 
and  unless  such  affidavit  is  made,  the  collector 
is  liable  for  the  whole  amount  directed  by  his 
warrant  to  be  collected.  1  R.  S.,  399,  sees.  10, 
13,  1st  ed.  No  such  affidavit  has  been  made  in 
this  case.  It  does  not  appear,  therefore,  in  the 
only  way  in  which  the  statute  requires  such 
fact  to  appear,  that  these  taxes  could  not  have 
been  collected.  When  the  complainant  can 
have  any  remedy  at  law,  he  must  show  that  he 
has  pushed  that  remedy  to  every  available  ex- 
tent ;  that  he  has  exhausted  it,  before  he  can 
resort  to  a  court  of  equity.  Brinkerhoff  v. 
Brown,  4  Johns.  Ch.,  671. 

Points  presented  and  argued  on  the  part  of  the 
respondents. 

I.  The  respondents  show  a  clear  title  to  the 
amount  they  claim  from  the  appellant,  and  a 
failure  of  the  remedies  at  law  to  procure  satis- 
faction of  their  claim. 

1.  It  is  upon  such  grounds  that  a  court  of 
equity  interferes  in  cases  of  judgment  credit- 
ors.    Wiggins  v.  Armstrong,  2  Johns.  Ch.,  144, 
Hendricks  v.  Robinson,  2  Id.,  2»3,  296  ;  Spader 
v.  Davis,  ft  Johns.  Ch.,  280;  Hadden  v.  Spader, 
20  Johns.,  554  ;  Tarbell  v.  Origgs,  3  Paige,  207; 
Brinkerhoff  v.  Brown,!  Johns.  Ch.,671;  Mount- 
ford  v.  Taylor,!  Ves.,  787;  Mitf.  PI.,  126;  Eam- 
eston  v.  Lyde,  1  Paige,  637  ;  2  R.  S.,  173,  sec. 
38. 

2.  The  assessment,  the  extension  of  the  tax 
and  the  issuing  of  the  warrant,  entitle  the  com- 
plainants to  the  same  aid  from  this  court,  that 
they  would  be  entitled  to  under  *an  or-  [*74 
dinary  judgment  and  execution.    1  R.  S.,  392, 
sec.  15  ;  399,  sec.  10. 

3.  It  is  not  necessary  that  a  party  should  ex- 
haust every  possible  legal  remedy  before  re- 
sorting to  the  aid  of  a  court  of  equity.  Leggett 
v.    Hopkins,  7  Paige,  149  ;  Vhttd  v.   Brace,  4 
Paige,  309 ;  Corporation  of  Carlisle  v.  Wilson, 
13  Ves.,  275  ;  Mayor  of  Reading  v.  Winkworth, 
5  Price,  473  ;  Cupit  v.  Jackson,  13  Price,  721  ; 
Green  v.  Barrett,  1  Sim.,  45. 

II.  The  taxes  claimed  by  the  defendant  in 
this  case  belong  to  the  people  of  the  County  of 
Albany,  in  their  corporate  capacity,  and  the 
bill  is,  therefore,  properly  filed  in  the  name  of 
the  Board  of  Supervisors  of  Albany  Co.  1  R. 
S.,  364,  sees.  1,  3;  Id.,  384,  sec.  1;  2  R.  S.,473, 
sec.  92. 
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1.  The  direction  and  control  of  the  corporate 
property  ;  the  auditing,  settling  and  allowing 
Bounty  and   town  accounts,  and   the  raising 
such  sums  as  are  necessary  to  defray  both,  be- 
long to  the  Board  of  Supervisors.  1  R.  S.,  867, 
sec.  4:  885.  sees.  8-5. 

2.  The  warrant  to  collect  the  taxes  is  issued 
by  the  Board  of  Supervisors,  and  they  direct 
•what  shall  be  done  with  the  moneys  collected. 
1  R.  S.,  396,  sees.  36,  87. 

3.  The  County  Treasurer  is  obviously  the 
mere  agent  of  the  Board  of  Supervisors,  under 
their  absolute  direction,  aud  with  no  interest  at 
all  in  the  subject  matter  in  dispute — an  admis- 
sion that  the  bill  ought  to  be  filed  by  him,  is  a 
surrender  of  the  objection  that  the  Supervisors 
are  not  the  proper  parties  complainants. 

After  advisement,  the  following  opinions 
were  delivered  : 

Mr.  Justice  Cowen  considered  the  case  with- 
in the  equity  of  the  statute  allowing  creditors' 
bills  after  the  return  of  executions  unsatisfied. 
That  statute,  he  said,  is  remedial,  and  should 
be  construed  by  its  equity.  He  referred  to 
Dwar.  Stat.,  718-721,  where  numerous  cases 
are  collected  wherein  remedial  Acts  have  been 
75*]  extended  to  *cases  and  persons  not  with- 
in the  words  of  the  Acts.  He  also  mentioned 
Simonton  v.  Barrett,  21  Wend.,  362,  where  a 
statute  authorizing  a  new  execution  or  other 
process  after  the  discharge  of  a  defendant  from 
arrest  on  a  ca.  sa.,  was  held  to  authorize  an  ac- 
tion of  debt  on  the  judgment. 

He  also  examined  the  objection  that  the 
proper  parties  had  not  sued;  and  concluded  by 
observing,  that  though  the  question  was  not 
free  of  difficulty,  the  balance  of  the  law  was  in 
favor  of  the  decree,  and  he  was  of  opinion  that 
it  should  be  affirmed. 

By  Senator  Humphrey.  I  have  examined 
this'case  with  the  care  required  by  the  impor- 
tant question  it  involves.  The  object  sought 
by  the  complainants  is  to  enforce  the  payment 
of  the  ordinary  taxes,  imposed  on  the  defend- 
ant for  the  support  of  the  government.  His 
ability  to  satisfy  the  charge  is  conceded.  His 
obligation  to  do  so  cannot  be  denied.  His  re- 
fusal to  pay  is  alleged  and  admitted  ;  and  the 
question  arises  whether  he  can  be  compelled 
in  the  mode  now  proposed  to  fulfill  the  duties 
imposed  upon  every  citizen,  and  to  contribute 
his  quota  to  the  maintenance  of  the  government 
under  which  he  lives.  The  decision  of  this 
•question  is  important  in  every  aspect,  and  par- 
ticularly so  in  its  bearing  upon  the  financial 
condition  and  resources  of  our  State.  The  case 
presented  is  a  single  instance,  but  it  easy  to 
forsee  that  if  it  be  successful  it  may  have  many 
imitations. 

I  cannot  concur  in  the  apprehensions  which 
have  been  expressed  as  to  the  extension  of  the 
jurisdiction  of  the  Chancellor.  His  decisions 
may  all  be  reviewed  by  us  to  a  much  greater 
extent  than  the  decisions  of  the  Supreme 
Court,  and  it  is  much  more  important  to  in- 
quire whether  he  has  acted  well  and  wisely  in 
a  given  case,  than  to  censure  him  for  having 
acted  at  all.  I  agree  with  the  counsel  for  the 
appellant  that  there  is  no  remedy  at  law  for  the 
•collection  of  these  taxes.  The  authorities  cited 
76*]  by  him  *seem  fully  to  maintain  his  po- 
sition, that  where  a  right  is  given  by  statute, 
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and  a  remedy  for  the  violation  of  it  is  pre- 
scribed at  the  same  time,  the  statute  remedy 
and  no  other  must  be  pursued.  It  follows  that 
the  complainants  were  right  in  pursuing  the 
statute  remedy,  as  they  have  done  to  every 
available  extent,  and  that  they  cannot  bring  an 
action  at  law  to  recover  the  amount  of  these 
taxes  and  that,  therefore,  all  the  legal  reme- 
dies of  the  complainants  are  exhausted.  This 
brings  the  case  to  the  question  which  the  Chan- 
cellor says  it  presents, viz. :  ' '  Whether  a  wealthy 
individual,  taxed  on  account  of  his  personal 
estate,  can  escape  from  his  liability  for  the 
payment  of  the  tax,  if  he  thinks  proper  to  in- 
vest his  funds  in  bonds  and  mortgages,  or  oth- 
er property  which  cannot  be  distrained  or  sold 
under  the  supervisors'  warrant  to  the  col- 
lector." Can,  then,  the  payment  of  taxes  be 
evaded  in  this  way?  If  it  can,  the  rule  will 
work  very  unequally.  The  farmer,  whose  im- 
plements of  husbandry,  and  the  mechanic,  the 
tools  of  whose  trade  can  be  seized  by  the  tax- 
gatherer,  will  not  only  pay  their  own  taxes, 
but  will  be  obliged  to  make  good  the  deficien- 
cies of  those  who  have  thousands  of  dollars  at 
interest  but  no  property  tangible  by  a  collect- 
or's warrant. 

The  complainants  insist  that  their  claim 
should  be  regarded  as  analogous  to  a  judgment, 
and  that  the  same  relief  should  be  extended  to 
them,  on  a  failure  to  collect,  by  virtue  of  the 
collector's  warrant,  as  the  statute  extends  to 
judgment  creditors  in  certain  cases.  2  R.  S., 
173,  sec.  38.  It  is  admitted  that  this  case  is  not 
within  the  terms  of  the  statute,  but  the  com- 
plainants urge  that  the  Chancellor  had  the  same 
jurisdiction  which  the  statute  gives,  previous 
to  its  enactment,  or  that  at  all  events  the  stat- 
ute is  remedial  and  should  be  extended  to  this 
case  by  analogy.  It  is  obvious  from  an  exam- 
ination of  the  cases  cited  on  both  sides,  that 
long  previous  to  the  Revised  Statutes,  Chan- 
cellor Kent  repeatedly  claimed  a  power  as  exist- 
ing in  the  Court  of  Chaucery,  to  decree  that  an 
execution  returned  *unsatisfied  on  a  [*77 
judgment  at  law,  should  be  satisfied  out  of  the 
defendant's  equitable  effects: not  on  the  ground 
of  fraud  or  trust,  but  as  a  distinct  branch  of 
equity  jurisdiction.  2  Johns.  Ch.  283.  296  ;  ^ 
Id.,  687.  And  that  in  this  view  of  the  law  he 
was  sustained  by  the  late  Chancellor  Lansing, 
Ch.  J.  Spencer  and  Judge  Wood  worth.  See, 
Hodden  v.  Spader,  20  Johns.,  554.  Although 
Chancellor  Sanford  refused  to  exercise  this 
power,  yet  his  successor,  Chancellor  Wai  worth, 
has  repeatedly  exerted  it.  1  Paige,637;  /rf.,168. 
and  2  Id.,  207.  And  this  court  have  adhered 
to  the  opinion  delivered  by  Judge  Woodworth 
in  Hodden  v.  Spader.  In  Candler  v.  Pettit,  1 
Paige,  168,  Chancellor  Walworth  exercised  this 
power,  and  although  a  portion  of  this  court, 
when  the  case  came  before  them,  3  Wend., 618, 
refused  to  express  an  opinion  on  the  point,  yet 
Senator  Allen,  whose  strong  common  sense  al- 
ways gives  great  weight  to  his  opinions,  re- 
marked as  follows:  "There  are  several  cases 
in  which  the  principle  has  been  clearly  recog- 
nized that  a  Court  of  Chancery  has  the  power 
to  compel  the  discovery  of  personal  property, 
placed  by  the  debtor  beyond  the  reach  <>f  legal 
process;  and  I  am  unable  to  discover  any  good 
reason,  and  the  counsel  for  the  appellant  has 
adduced  none,  why  public  stocks,  notes  of 
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hand,  bonds  or  debts  of  any  kind,  should  be 
exempt  from  execution  any  more  than  other  es- 
tate, whether  real  or  personal,  or  why  the  ef- 
fect of  a  judgment  should  be  defeated,  while 
the  debtor  may  be  in  possession  of  a  large 
property  of  the  kind  alluded  to.  That  the  prin- 
ciple of  compelling  a  discovery  and  account  of 
such  property  has  been  acted  on  by  our  equity 
courts  appears  from  the  case  of  Kendrick  v. 
Robinson,  1  Johns.  Dig.,  205,  where  it  was 
held  that  chancery  will  lend  its  aid  to  a  judg- 
ment creditor,  by  compelling  a  discovery  and 
account  against  a  debtor  or  third  person,  who 
had  possession  of  the  debtor's  property,  and 
placed  it  beyond  the  reach  of  legal  process. 
The  same  is'the  case  of  Haddenv.  Spader;  and 
so  important  has  the  principle  been  deemed  by 
78*J  *the  Legislature,  that  it  has  been  incor- 
porated in  the  Revised  Statutes,  which  go  into 
effect  Jan.  1,1830.  The  justice  and  equity  of  this 
rule  appears  to  me  indisputable,  for  what  can  be 
more  reasonable  than  that  every  man  possessing 
the  means  should  pay  his  honest  debts;  and  if 
he  possess  the  means  and  place  them  in  a  situa- 
tion beyond  the  reach  of  legal  process,  is  there 
any  injustice  in  compelling  him  to  render  an 
account  of  the  property  thus  fraudulently  con- 
cealed? The  provisions  of  the  Insolvent  Laws 
of  this  State,  and  the  practice  under  them  gives 
good  reason  to  fear  that  acts  of  concealment 
are  by  no  means  uncommon,  and  it  is  of  im- 
portance to  the  morality  of  the  community, 
that  our  courts  of  equity  should  be  sustained 
in  their  endeavor  to  arrest  this  growing  evil." 
The  very  eminent  counselors  also  who  revised 
the  laws,  in  reporting  the  sections  in  regard  to 
judgment  creditors,  observed,  "This  section 
«nd  the  last  are  founded  on  the  decision  of 
Chancellor  Kent,  and  of  the  Court  of  Errors  in 
the  case  of  Spader  v.  Davis,  5  Johns.  Ch.,  280; 
"20  Johns.,  554.  The  doctrine  established  in 
those  cases  has  been  doubted,  and  qualified  in 
A  subsequent  case  in  the  Court  of  Chancery, 
Donovan  v.  Finn,  1  Hopk.,  59;  but  it  is  under- 
stood that  it  is  still  adhered  to  in  the  Court  of 
Errors.  Deeming  it  important  to  settle  the 
law  and  to  preserve  the  rule  as  laid  down  in 
the  case  of  Spader  v.  Davis,  the>  revisers  have 
proposed  the  above  sections."  If  then  it  be 
true  that  this  power  resided  in  the  Court  of 
Chancery  previous  to  the  Revised  Statutes,  we 
are  not  confined  to  the  terms  of  the  section 
quoted  in  determining  the  powers  of  that 
court.  The  same  features  that  distinguish  the 
case  of  a  judgment  creditor,  are  present  here. 
The  amount  and  validity  of  the  complainants' 
demand  are  indisputably  established,  the  de- 
fendant having  neglected  to  appear  before  the 
assessors,  can  nowhere  controvert  the  claim  ; 
the  lien  on  the  personal  property,  out  of  which 
satisfaction  is  sought,  is  fixed  more  firmly  than 
by  an  execution,  for  the  property  cannot  be 
T9*J  *replevied;  and  the  legal  remedies  are 
exhausted  by  repeated  experiments  and  fail- 
ures to  collect.  But  even  if  we  were  left  to 
the  statute,  I  am  of  opinion  we  ought  to  extend 
the  benefits  of  its  provisions  to  a  case  like  this, 
which  is  precisely  analogous. 

It  is  urged,  however,  by  the  defendant's 
counsel,  that  the  English  Court  of  Chancery 
has  not  this  power.  This  may  be  true.  In  En- 
gland, imprisonment  for  debt  exists,  and  is  a 
much  more  effectual  mode  of  compelling  the 
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payment  of  debts.  They  have  not  even  thought 
proper  there  to  enact  the  law  we  have  on  that 
subject.  They  go  much  further  than  we  do, 
too,  in  protecting  the  property  from  the  reach 
of  the  creditor  by  means  of  trusts.  They  fet- 
ter the  alienation  of  real  estate  by  entails  and, 
in  short,  it  is  a  part  of  the  English  system  of 
government,  to  preserve  to  a  privileged  class 
a  certain  dignity  and  rank,  sometimes  even  at 
the  expense  of  creditors.  Here,  on  the  con- 
trary, the  first  principle  of  law  and  govern- 
ment is  equality,  and  the  first  and  highest  ob- 
ligation of  every  citizen  is  to  pay  his  honest 
debts  according  to  his  ability;  and  when  he  re- 
fuses to  do  so,  the  law  should  compel  him. 

The  objection,  that  the  bill  should  have  been 
filed  in  the  name  of  the  County  Treasurer, 
does  not  strike  me  with  much  force.  These 
taxes  belong  to  the  people  of  the  County  of 
Albany  in  the  aggregate.  It  is  true,  the  defi- 
ciency occurs  in  the  first  and  third  wards  of 
the  City  of  Albany;  but  the  collectors  of  those 
wards  are  exonerated  by  the  return  of  the  war- 
rants to  the  County  Treasurer,  and  there  is  no 
law  providing  how  the  deficiency  shall  be 
made  good.  The  loss  then  is  so  much  sub- 
tracted from  the  aggregate  means  of  the  coun- 
ty; and  it  seems  to  me,  the  Supervisors  are  the 
proper  parties  to  be  made  complainants.  Even 
if  the  County  Treasurer  might  file  a  bill,  he 
could  do  so  only  in  behalf  of  the  people  of  the 
county.  The  injury  is  to  the  people  of  the 
county  in  their  corporate  capacity  ;  and  the 
statute  directs  that  all  proceedings  by  or 
against  a  *county  in  its  corporate  capac-[*8O 
ity,  shall  be  in  the  name  of  the  Board  of  Su- 
pervisors. 1  R.  S.,  364,  sees.  1,  3. 

On  the  whole,  I  should  extremely  regret  to 
disturb  the  Chancellor's  decree  in  this  case,  as 
it  appears  to  me  that  substantial  justice  has 
been  done.  He  has  held  a  defaulting  citizen 
to  his  duty.  If  he  has  erred  as  to  his  jurisdic- 
tion, he  has  erred  with  those  great  legal  lumi- 
naries, Kent,  Spencer,  Lansing,  Duer  and  oth- 
ers. We  cannot  be  far  wrong  in  following  the 
course  that  these  bright  lights  point  out;  es- 
pecially when,  in  so  doing,  the  end  we  reach 
is  manifestly  right. 

I  shall,  therefore,  vote  for  affirming  the 
Chancellor's  decree. 

By  Senator  Verplanck.  The  questions 
raised  in  this  argument  are  not  new  to  me.  The 
defect  or  oversight  in  our  law  for  the  collec- 
tion of  taxes,  which  has  caused  this  suit,  was 
brought  to  my  notice  during  the  last  legisla- 
tive session  of  the  Senate,  in  consequence  of 
gross  instances  of  advantages  taken  by  wealthy 
men  having  no  tangible  property  to  escape  the 
payment  of  their  just  taxes.  I  could  then  per- 
ceive no  remedy  but  in  legislation, and  prepared 
a  bill,  declaring  such  refusal  to  be  a  contempt 
of  the  sovereign  power,  and  subjecting  the  of- 
fending party  to  the  provisions  of  the  statute 
in  relation  to  contempts,  upon  oath  of  the  col- 
lector and  application  of  the  Supervisors  to  the 
County  Court.  The  press  of  business  at  the 
end  of  a  long  and  laborious  session  prevented 
the  progress  of  the  bill. 

Perhaps  the  law  is  quite  as  well  as  it  stands; 
for  if  the  Chancellor  is  right  as  to  his  jurisdic- 
tion on  the  subject,  the  mild  and  parental  dis- 
cipline of  a  bill  in  chancery  may  be  as  effect- 
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ual  a  remedy  against  wealthy  delinquents  as 
any  other  that  can  well  be  devised. 

I  had  much  hesitation  on  the  point  of  the  ju- 
risdiction of  chancery  over  this  matter.  Our 
Court  of  Chancery  has  by  statute,  2  R.  8.,  102, 
81*]  the  power  and  jurisdiction  of  the  *Court 
of  Chancery  in  England.  From  an  early  pe- 
riod of  the  English  chancery,  an  authority, 
independent  of  any  statute,  to  en  force  common 
law  judgments  when  property,  held  in  trust  or 
otherwise,  could  not  be  reached  by  execution, 
has  been  recognized  in  judicial  opinions  and 
applied  in  practice.  These  decisions  and  opin- 
ions (which  will  be  found  cited  and  comment- 
ed upon  in  the  cases  on  the  same  point  in  our 
own  State  Reports)  have  been  considered  by 
Chancellor  Kent,  Oh.  J.  Spencer  and  Judge 
Wood  worth,  as  asserting  and  applying  the 
original  and  independent  power  of  chancery  to 
supply,  by  its  "assistant  jurisdiction,"  the  in- 
adequacies of  legal  and  statutory  remedies. 
Yet,  in  some  later  cases,  the  exercise  of  such 
a  power  was  denied  by  the  English  courts 
where  the  legal  remedy  had  failed.  I  will  not 
inquire  how  far  the  decisions  on  either  side 
may  have  been  governed  by  other  circum- 
stances (as  trusts,  frauds  and  the  like),  with- 
out regard  to  the  question  of  mere  inadequacy 
of  legal  remedy,  giving  a  supplementary  or  as- 
sistant jurisdiction  (as  it  has  been  termed)  to 
chancery.  But  there  is  authority  on  both 
sides  of  that  question.  That  of  Lords  Notting- 
ham, Haidwicke  and  Redesdale,  against  Thur- 
low,  Eldon,  Manvers  and  Best.  I  am  familiar 
enough  with  the  antinomies  of  our  jurispru- 
dence to  smile  incredulously  at  the  attempts  so 
often  made  to  reconcile  contradictory  decis- 
ions and  vindicate  judicial  infallibility.  I  can- 
not consider  the  Statute  of  this  State  author- 
izing creditors'  bills  in  chancery,  upon  judg 
ments  in  courts  of  law,  as  giving  jurisdiction 
to  enforce  unsatisfied  warrants  for  the  collec- 
tion of  taxes,  even  upon  a  far  more  lax  inter- 
pretation of  statutory  language  than  it  is  my 
wont  to  give  to  legislative  enactments;  but  I 
find  that  the  decision  of  our  own  courts  in  Hod- 
den v.  Spader,  20  Johns.,  564,  upon  which  the 
provision  of  the  Revised  Statutes  was  express- 
ly founded,  is  stated  by  the  reporter  to  have 
beea  in  declared  concurrence  with  the  opinion 
there  delivered  by  Judge  Woodworth,  to  which 
Ch.  J.  Spencer  gave  his  assent.  It  is  that  opin- 
82*J  ion  then,  and  not  that  of  Judge  *Platt, 
who  came  to  the  same  result  of  affirmance 
upon  other  reasons,  that  forms  the  law  of  that 
case.  That  opinion  recognizes,  before  our 
present  statute,  the  essential  authority  of  chan- 
cery to  enforce,  by  its  peculiar  process  and 
powers,  the  rights  of  judgment  creditors 
against  debtors,  whose  property  could  not  be 
reached  by  common  law  process  or  statutory 
remedies.  Our  Revised  Statute  on  that  view 
of  the  subject  is,  therefore,  but  a  more  spe- 
cific and  guarded  re  enactment  of  the  law  as 
then  understood  in  its  most  useful  and  ordi- 
nary application,  and  so  the  revisers  considered 
it.  They  recommended  it  in  consequence  of 
the  doubts  raised  by  the  very  able  opinion  of 
Chancellor  Sanford  in  Donovan  v.  Finn,  Hopk., 
59.  But  the  principles  of  that  decision  apply  to 
most  cases  where  the  common  law  remedy  for 
the  collection  of  any  debt,  or  that  given  by 
statute  is  inefficient,  and  would  clearly  reach 
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the  one  before  us,  so  as  to  bring  it  within  the 
assistant  jurisdiction  of  the  Court  of  Chancery. 
It  comes  evidently  within  the  .spirit  and  un- 
derstanding of  that  decision  on  the  grounds 
upon  which  the  majority  of  this  court  pliu  » .1 
their  opinion.  It  is,  therefore,  entitled  to  great 
if  not  conclusive  weight  in  the  decision  of  the 
present  case,  since,  to  use  the  words  of  a  great 
Chancellor,  Ld.  Redesdale,  1  Sch.  &  L.,  429, 
"  Courts  of  equity  decide  new  cases  upon  the 
principles  on  which  former  cases  have  been  de- 
cided, and  may  thus  illustrate  or  enlarge  the 
operation  of  these  principles." 

Various  decision*  of  Chancellor  Kent,  before 
the  statute,  assert  the  same  assistant  jurisdic- 
tion of  chancery  to  supply  the  defects  of  com 
mon  law  or  statutory  process  by  means  of 
creditors'  bills.  The  present  Chancellor  has  re- 
peatedly held  and  applied  the  same  doctrine. 
In  Beck  v.  Burdelt,  1  Paige,  307.  and  in  Ed 
meston  v.  Lyde,  Id.,  637,  he  exercised  this 
power  in  enforcing  judgments  at  law  before 
the  statute  had  been  passed,  recognizing  such 
a  remedy.  In  TarbeU  v.  Qrigg*,  §  Id.,  207,  he 
said  that  "  it  had  been  repeatedly  decided, that 
the  rule  in  the  Revised  Statutes  is  *not  [*8& 
introductory  of  a  new  principle,  but  is  only  in 
affirmance  of  what  was  considered  in  the  court 
of  dernier  reswrt,  the  legitimate  jurisdiction  of 
chancery  previous  to  the  statute."  He.  there- 
fore, did  not  hesitate  afterwards,  in  Clarkton 
v.  De  Peyster,  3  Paige,  320,  and  in  Speiglemyer 
v.  Crawford,  6  Paige.  254,  to  give  the  same  aid 
to  a  creditor  by  a  decree  in  chancery, although 
the  statute  speaks  only  of  judgments  at  law. 

It  may  be  said  that  all  this  amounts  to  no 
more  than  the  Chancellor's  own  authority  in 
former  cases  for  his  present  opinion.  But  for 
12  years,  since  1829,  this  doctrine  has  been  re- 
peated and  applied  so  often,  and  that  in  con- 
formity with  former  decisions  of  Chancellor 
Kent,  as  to  form  the  law  of  our  Court  of  Chan- 
cery, whilst  during  these  12  years,  the  applica- 
tion of  the  rule  has  never  been  contested  by  an 
appeal.  I  think,  therefore,  that  the  authority 
and  usage  of  our  Court  of  Chancery,  sustained 
by  the  opinions  of  the  judges  in  the  highest  ap- 
pellate court,  have  now  established  the  original 
authority,  independent  of  any  statute,  of  our 
Court  of  Chancery  to  grant  relief  to  creditors 
whose  rights  are  established  in  other  jurisdic- 
tions where  the  remedies  to  enforce  these  right  * 
(as  executions,  etc.),  are  ineffectual.  Were 
such  authority  in  contradiction  to  any  princi- 
ple of  natural  justice  or  the  express  direction 
of  any  statute,  it  might  not  be  regarded  as 
conclusive  against  a  review  in  this  court,  since 
the  decision  in  Spader  v.  Hodden  did  not  of 
necessity  involve  this  point.  But  the  authori- 
ty and  usage  regard  merely  the  practice  and 
process  of  the  court,  and  furnish  a  mode  of  en- 
forcing just  and  unquestionable  rights,  which 
has  hitherto  been  found  conducive  to  the  ends 
of  justice,  and  must  continue  to  be  of  frequent 
utility,  until  the  Legislature  shall  furnish  the 
common  law  courts  with  similar  remedies. 

Such  an  extension  of  jurisdiction  is  of  a 
character  by  no  means  open  to  the  objections 
hitherto  made  by  the  champions  of  our  ancient 
common  law,  its  decisions  of  law  and  fact, 
and  its  decisions  by  judge  and  jury,  to  the  en- 
largement of  *chancery  authority.  This  [*84 
does  not  intrude  on  the  province  of  a  jury  to 
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pass  upon  disputed  facts ;  nor  sweep  within 
the  widening  and  still  widening  whirlpool  of 
chancery  jurisdiction,  questions  of  private 
right,  such  as  could  be  more  satisfactorily  and 
economically  decided  in  the  courts  of  common 
law.  It  is  simply  the  application  of  its  pecul- 
iar process  and  power  to  enforce  rights  already 
established  in  substance.in  the  manner  directed 
by  the  common  or  statute  laws. 

"l,  moreover,  strongly  incline  to  the  opinion 
that  this  application  of  the  peculiar  power  of 
chancery  to  enforce  the  law  for  the  collection 
of  taxes,  may  be  justified  under  the  allowed 
jurisdiction  of  equity  over  fraud.  Whoever 
having  property  sufficient  to  pay  his  acknowl- 
edged debts,  takes  advantage  of  lenient  or  de- 
fective laws,  omitting  to  place  property  of  cer- 
tain kinds  within  the  reach  of  ordinary  process, 
commits  a  constructive  fraud  at  least ;  he  is 
guilty  of  an  evasion  of  law,  a  subterfuge  from 
duty.  If  such  reason  ever  gives  authority  to 
enforce  a  common  law  judgment  upon  prop- 
erty intangible  by  other  process  from  the  con- 
stitution of  the  court  itself  before  the  statute, 
a  fortiori,  does  it  do  so  here?  This  is  not  sim- 
ply a  refusal  to  pay  a  debt.  Such  a  refusal 
may  be  either  because  a  man  denies  that  the 
debt  is  justly  due,  or  because  he  cannot  pay  it, 
and  in  either  case  without  any  admission  of 
wrong  doing.  But  here  the  assessment  not 
having  been  attempted  to  be  corrected  accord- 
ing to  law,  nor  expressly  denied  to  be  just  and 
fair,  proves  at  once,  that  the  appellant  ought 
to  pay  and  can  pay  his  taxes.  This,  indeed, 
is  not  literally  a  fraud — such  as  a  deceit,  a 
false  representation,  a  breach  of  trust ;  but  it 
is  in  the  nature  of  a  fraud  in  the  eye  of  the 
law  as  much  as  many  other  acts  which  without 
active  and  positive  criminality  are  yet  for  rea- 
sons of  public  policy  or  from  the  undue  ad- 
vantage taken,  nevertheless,  classed  with  the 
doius  mains  of  the  civil  law,  and  the  legal  fraud 
of  our  own  equity  system.  Thus  Judge  Story, 
in  his  general  definition  of  fraud,  says  that 
85*]  "  In  the  *sense  of  a  court  of  equity,  it 
includes  all  acts,  omissions  or  concealments, 
which  involve  a  breach  of  legal  or  equitable 
duty,  trust  or  confidence,  and  are  injurious  to 
another,  or  by  which  an  undue  advantage  is 
taken  of  another."  1  Story,  Eq.,  197,  and  in 
his  explanation  of  constructive  fraud,  he  rep- 
resents it  as  including  "  such  acts  as,  though 
not  originating  in  any  actual  design  to  perpe- 
trate a  positive  fraud  or  injury  upon  other  per- 
sons, are  yet  by  their  tendency  to  deceive  or 
violate  public  or  private  confidence  or  to  im 
pair  or  to  injure  the  public  interests,  deemed 
equally  reprehensible  with  positive  fraud,  and 
are  prohibited  by  law  as  within  the  reason  and 
mischief  as  much  as  contracts  made  malo  ani- 
mo.  1  Story,  Eq.,  261.  The  equity  reports 
abound  in  examples  and  judicial  authorities 
for  these  expositions  of  our  eminent  commenta- 
tor. They  all  recognize  the  principle  applied 
to  analogous  cases  by  Ld.  Redesdale,  and 
stated  by  him  with  his  usual  force  and  clear 
ness  in  Bond  v.  Hopkins,  1  Sch.  &  L..  430  : 
"  Nothing  is  better  settled  in  courts  of  equity, 
than  that  where  a  title  exists  at  law  and  in  con- 
science, and  the  effectual  assertion  of  it  at  law 
is  unconscientiously  effected,  relief  should  be 
granted  in  equity  ;  and  when  a  title  exists  in 
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conscience,  though  none  in  law,  relief  should 
also  be  granted  in  equity." 

If,  in  opposition  to  this  view,  it  is  suggested 
that  the  bill  here  does  not  charge  fraud  eo  nom- 
ine, it  is  to  be  observed  that  it  states  and  de- 
mands relief  against  conduct  amounting  to  an 
evasion  of  the  law  of  the  land  ;  and  if  facts 
distinctly  charged,  amount  to  positive  or  con- 
structive fraud,  that  is  surely  enough  to  enable 
the  court  to  entertain  jurisdiction  without  the 
use  of  specific  and  technical  terms.  I  know 
of  no  decision  where  a  rule  has  been  laid  down 
so  much  in  hostility  to  the  spirit  and  sense  of 
equity  proceedings,  as  to  demand  the  applica- 
tion of  a  charge  in  technical  language  to  sup- 
port its  jurisdiction,  when  sufficient  facts  are 
set  forth.  A  case  is  made  by  the  stating  part 
of  the  bill,  and  the  jurisdiction  of  the  court 
depends  *upon  what  is  there  set  forth.  [*86 
It  is  doubtful  whether  the  charging  part  is  not 
entirely  unnecessary.  Ld.  Eldon  says,  in  Par- 
tridge v.  Hay  craft,  11  Ves.,  574:  "Formerly 
the  bill  contained  very  little  more  than  the 
stating  part.  I  have  seen  such  a  bill,  with  a 
simple  prayer  that  the  defendant  may  answer 
all  the  matters  aforesaid;  and  then  the  prayer 
for  relief.  I  believe  the  interrogating  part  bad 
its  birth  before  the  charging  part.  Ld.  Ken- 
yon  never  would  put  in  the  charging  part, 
which  does  little  more  than  unfold  and  enlarge 
the  statement."  Indeed,  some  decisions  in  the 
Appeal  Court  of  Ky.  (read  on  argument)  posi- 
tively assert  the  opposite  rule.  Rodes1  Exrs. 
v.  Bush,  5  Mon.,  467;  Op.  of  Ch.  J.  Bibb,  at 
p.  474. 

As  the  Board  of  Supervisors  have  by  law  the 
general  control  of  the  corporate  property  of  the 
county,  the  suit  seems  rightly  brought  by 
them.  The  statute  gives  them  the  right  to 
maintain  actions.  It  does  not  say  actions  at 
law  ;  but  though  the  word  "actions"  is  com- 
monly used  for  suits  at  law,  it  does  nor  ex- 
clude suits  in  equity.  All  the  definitions  most 
familiar  to  lawyers  give  great  latitude  to  the 
word.  The  old  definition  of  Bracton,  drawn 
from  the  civil  law,  and  that  of  Ld.  Coke,  have 
been  kept  alive,  and  made  familiar  by  constant 
quotation  :  an  action,  according  to  Bracton, 
is,  nihil  aliud  quam  jus  prosequendi  injudicio 
quod  sibi  debetui,  or  according  to  Ld.  Coke,  "a 
legal  demand  of  one's  rights."  Blackstone,  3 
Com.,  3,  considers  it  "A  remedial  instrument 
of  justice,  whereby  redress  is  obtained  for  any 
wrong  committed  or  right  withheld."  Finally, 
Sellon,  the  most  learned  of  the  English  writers 
on  the  practice  of  the  courts,  says  that  it  is 
"The  method  prescribed  by  different  statute's 
or  by  the  rules  and  practice  of  the  respective 
courts,  for  the  recovery  of  any  debt  due,  or  of 
an  equivalent  in  damages  for  any  injury  sus- 
tained "  1  Sell.  Pr.  Introd.,  72.  Actions  at 
law  as  the  most  likely  to  be  maintained,  were 
probably  primarily  in  the  contemplation  of  the 
Legislature,  but  neither  the  intent  of  the  law 
*nor  the  literal  meaning  of  the  words  [*87 
indicate,  that  that  primary  object  was  the  ex- 
clusive one. 

The  right  of  the  county  treasurer  to  the  cus- 
tody of  the  money  may  very  probably  give  him 
also  similar  authority  to  sue  in  equity  ;  but  I 
know  of  no  reason  why  such  a  right  to  sue, 
either  in  law  or  equity,  should  be  exclusive  in 

1021 


87 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1841 


either  set  of  officers,  who  are  both,  In  different 
ways,  trustees  or  legal  agents  for  the  same  pub- 
lic body — the  county. 

I  shall  vote  for  affirmance. 

Senator  Root  protested  against  the  Court  of 
Chancery  entertaining  jurisdiction  in  this  case. 
The  Act  allowing  creditors'  bills  was  an  alter- 
ation of  the  common  law  as  it  existed  at  the 
time  of  its  passage.  It  created  a  remedy  be- 
fore unknown,  but  it  was  limited  in  its  terms 
to  judgment  creditors  ;  and  now  it  was  sought 
to  increase  the  jurisdiction  of  the  Court  of 
Chancery  by  construction — by  bringing  the 
case  of  an  unsatisfied  collector's  warrant  for 
taxes  within  the  equity  of  the  statute.  It  had 
been  said  no  remedy  had  been  provided  by  the 
Act  for  the  Assessment  and  Collection  of  "faxes 
for  a  case  like  this  and,  therefore,  chancery 
should  yield  its  aid  to  supply  the  defect  in  the 
Act ;  but  he  would  rather  the  Legislature 
should  provide  the  remedy  than  permit  the 
dangerous  plea  of  necessity  as  an  apology  for 
the  extention  of  the  jurisdiction  of  the  court. 
The  Legislature  may  direct  the  re-assessment 
of  unpaid  taxes  and  authorize  a  warrant 
against  the  person  of  a  citizen  able  but  unwill- 
ing to  bear  his  share  of  the  public  burdens. 
He  said  he  would  vote  for  a  reversal. 

By  the  President  of  the  Senate.  If  the 
case  now  presented  to  this  court  embraced 
merely  the  question,  whether  a  wealthy  indi- 
vidual, taxed  on  account  of  his  property  for 
the  support  of  the  government,  should  be  per- 
mitted to  escape  from  his  liability  to  pay  such 
tax,  it  would  be  of  easy  decision.  The  con- 
duct of  such  an  individual, en  joying  for  himself 
and  his  property  the  protection  of  the  go vern- 
88*]  ment*of  his  choice,  and  yet  endeavoring 
to  evade  the  payment  of  his  just  proportion  of 
the  expense  of  that  government — participating 
equally  with  others  in  its  blessings,  and  yet  re- 
fusing to  share  its  burdens,  cannot  be  charac- 
terized in  terms  of  too  severe  reprehension. 
Such  conduct  should  not  merely  receive  the 
opprobium  it  merits,  but  be  visited  by  the  most 
rigorous  penalties  which  the  laws  permit. 
Such,  however,  I  apprehend,  is  not  here  the 
true  question.  That  is  one  mainly  of  jurisdic- 
tion and,  like  all  others  of  that  nature,  while 
it  receives  a  fair  should  at  the  same  time  re- 
ceive a  strict  interpretation  and  decision.  I 
shall,  therefore,  proceed  to  consider  first  the 
question  :  whether  our  Court  of  Chancery  has 
jurisdiction  of  the  case  presented  in  the  bill 
filed  in  this  cause  ?  If  such  jurisdiction  exists, 
it  must  be  either,  1.  At  common  law  ;  or  2. 
By  virtue  of  the  statute. 

First,  then  :  had  our  Court  of  Chancery 
such  jurisdiction  at  common  law  ?  In  exam- 
ining this  point  I  shall  consider  this  case,  as  it 
has  been  presented,  as  analogous  to  that  of  an 
ordinary  judgment  cre/ditor,  having  issued  ex- 
ecution and  had  it  returned  unsatisfied.  I  shall 
afterwards  distinguish  between  such  a  case 
and  that  now  before  the  court.  The  present 
powers  and  jurisdiction  of  the  Court  of  Chan- 
cery are  the  growth  of  nearly  four  centuries 
and  a  quarter.  He  who  would  form  an  ac- 
curate judgment  of  their  present  asserted  ex- 
tent, would  look  in  vain  to  their  anciently  re- 
stricted limits,  when  Henry  Beaufort,  son  of 
•John  of  Gaunt,  was  Conscience  Keeper  of  the 
3d  Henry  of  England,  in  the  early  part  of  the 
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fifteenth  century.  Even  at  a  much  later  period, 
when  the  powers  and  proper  prerogatives  of 
the  court  had  become  more  settled  and  better 
understood,  they  were  confined  within  com- 
paratively narrow  limits.  Ld.  Coke,  in  his  4th 
Inst.,  ch.  viii.,  p.  84.  limits  the  jurisdiction  of 
chancery  to  the  three  following  heads,  and  in 
the  f oFlowing  terms  :  '  'For  this  court  of  equity 
the  ancient  rule  is  good.  Three  things  are  to 
be  judged  in  court  of  conscience  :  1  Covin  ; 
2.  Accident ;  and  8.  Breach  *of  conn-  [*8» 
dence."  Under  these  three  general  heads  of 
equity  are  embraced  all  matters  then  deemed 
properly  cognizable  in  a  Court  of  Chancery. 
This  ancient  rule  was  early  recognized  as  good 
by  Sir  John  Popham,  Ch.  J.,  and  the  other 
justices  of  the  K.  B.,  in  the  case  of  The  Earl  of 
Worcester.  It  would  have  been  fortunate  if 
this  court  had  practically  confined  itself  with- 
in this  clearly  defined,  legitimate  and  acknowl- 
edged jurisdiction.  But  so  constantly  has  been 
its  tendency  to  transcend  these  restricted 
limits  ;  so  silent  but  gradual  its  encroachments 
upon  the  safer,  because  more  fixed  and  cer- 
tain, prerogatives  of  the  courts  of  law,  tlmt  tin- 
boundary  of  its  powers  has  become  so  shadowy 
and  uncertain  as  to  render  it  a  matter  of  doubt 
what  is  and  what  is  not  within  the  grasp  of  its. 
present  asserted  and  ever  expanding  jurisdic- 
tion. So  variant,  even  in  England,  has  been 
the  rule  upon  the  subject ;  so  contradictory 
the  decisions  of  her  courts,  and  so  different  at 
different  periods,  the  acknowledged  jurisdic- 
tion of  the  Court  of  Chancery,  that  even  so  late 
as  1822,  Judge  Platt,  in  the  case  of  Hodden  v. 
Spader  in  this  court,  and  Chancellor  Sandford 
in  that  of  Donovan  v.  Finn,  in  hib  own  court 
in  1823,  felt  themselves  at  liberty  to  decide 
those  cases  upon  principle,  as  cases  of  first  im- 
pression. Certain  general  principles,  how- 
ever, applicable  to  this  subject  had  become  set- 
tled, and  had  been  pretty  uniformly  adhered 
to.  To  some  of  these  it  may  be  well  to  refer. 
One  of  the  earliest  and  safest  general  rules 
of  chancery  jurisdiction,  as  laid  down  by  Ld. 
Coke,  is,  that  "Matters  determinable  by  the 
common  law,  cannot  be  decided  in  equity."" 
While  the  soundness  of  this,  as  a  general  rule, 
is  universally  admitted,  it  by  no  means  follows, 
of  course,  that  the  converse  of  this  proposition 
is  true,  namely:  that  matters  not  determinable 
by  the  common  law  may  be  decided,  in  equity. 
I  know  that  this  latter  idea  seems  to  be  a  fa- 
vorite one  with  the  sticklers  for  equity  jurisdic- 
tion. They  seem  to  claim  that  whatever  is  not 
within  the  legitimate  jurisdiction  of  some  of 
the  courts  of  common  law  must,  of  course,  be 
*within  that  of  the  Court  of  Chancery.  [*9O 
Our  Chancellor,  in  the  case  now  under  consid- 
eration, would  seem  to  recognize  this  principle 
when  he  says:  "Where  a  statute  gives  the 
right,  without  furnishing  an  adequate  remedy 
to  enforce  such  right,  it  is  a  part  of  the  estab- 
lished jurisdiction  of  this  court  to  lend  its  aid 
and  furnish  an  effectual  remedy,  where  it  can- 
not be  had  by  a  common  law  proceeding." 
Now  this  is  a  very  pregnant  proposition,  and 
seems  to  me  to  be  fraught  with  great  danger. 
Indeed,  so  broad  and  expansive  is  its  principle, 
as  to  cover  almost  every  actual  or  supposable 
assumption  of  equity  jurisdiction  and  powers. 
With  great  deference  to  the  learned  Chancellor, 
who  has  thus  put  forth  this  principlo.it  would 
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seem  to  me,  that  in  a  case  coming  under  no 
general  head  of  equity,  and  presenting  no  fact 
or  incident  of  equitable  cognizance  to  give  it 
jurisdiction,  for  the  Court  of  Chancery  to  in- 
terfere merely  to  eke  out  a  defective  jurisdic- 
tion of  the  courts  of  common  law,  would  be  to 
exercise  legislative  rather  than  judicial  powers. 
It  would  be  the  assumption  of  new  rather  than 
the  exercise  of  established  jurisdiction.  Such, 
too,  with  great  respect,  I  apprehend  not  to  be 
the  well  established  rule  of  law.  That  rule,  as 
drawn  from  principle,  and  deduced  from  the 
adjudications  of  courts,  I  understand  to  be: 
1.  Where  the  statute  creates  a  new  right,  un- 
known to  the  common  law,  and  gives  no  rem- 
edy for  the  enforcement  of  such  right,  there 
common  law  remedies  attach;  and  2.  Where 
the  statute  creates  a  new  right  unknown  to  the 
common  law,  and  gives  a  remedy,  there  he, 
who  would  claim  the  right  of  the  statute,  must 
pursue  the  remedy  of  the  statute.  Nor  is  the 
remedy  given  by  the  statute  in  the  latter  case 
merely  cumulative  or  ancillary,  as  is  pretended, 
but  exclusive.  In  King  v.  Penracks,  and  in 
King  v.  Malard,  iu  the  2d  of  Geo.  II.,  it  was 
held,  "That  an  indictment  will  not  lie  where 
an  Act  of  Parliament  makes  a  new  offense  and 
prescribes  a  particular  method  of  proceeding." 
So,  too.  in  King  v.  Wright  [3  B.  &  Ad.,  681], 
91*]  Ld.  Mansfield.  Ch.  J.,  and  Justices *Den- 
ison  and  Wilmot,  also  held,  "That  no  indict- 
ment will  lie  where  a  statute  creates  a  new  of 
fense  and  gives  a  particular  remedy."  In  the 
case  of  Stevens  v.  Evans  [2  Burr.,  1152],  J. 
Dennison,  Wilmot  concurring,  held,  "That 
upon  a  new  statute  which  prescribed  a  partic- 
ular remedy,  no  remedy  can  be  taken  but  the 
particular  remedy  prescribed  by  the  statute." 
Subsequently,  Ld.  Kenyon  and  other  judges, 
agreed  that  "Where  the  Legislature  has  given 
a  specific  remedy,  that,  and  no  other,  can  be 
resorted  to."  If  that  remedy  be  insufficient, 
the  Legislature,  and  not  the  Court  of  Chancery, 
must  supply  the  defect.  "If  the  remedies  of 
the  law  are  imperfect,  equity,  as  has  been  oft- 
en said  in  the  courts  of  England,  has  no  juris- 
diction to  give  execution  merely  in  aid  of  the 
infirmity  of  the  law."  Among  the  judges  of 
our  own  country,  Ch.  J.  Parsous,  in  Smith  v. 
Drew,  5  Mass..  514,  lays  down  the  rule  as  fol- 
lows: "Where  a  statute  creates  a  new  right, 
without  prescribing  a  remedy,  the  common 
law  will  furnish  an  adequate  remedy  to  give 
effect  to  the  statute  right;  but  where  a  statute 
has  created  a  new  right,  and  has  also  prescribed 
a  remedy  for  the  enjoyment  of  the  right,  he 
who  claims  the  right,  must  pursue  the  statute 
remedy."  Judge  Sedgwick,  in  Gedney  v.  In- 
hab.  of  Tewksbury,  3  Mass. ,  307,  had  previous-, 
ly^said:  "Where  a  statute  gives  a  right,  and 
furnishes  a  remedy,  that  remedy  must  be  pur- 
sued." The  rule  laid  down  in  these  proposi- 
tions seems  to  me  very  sound;  and  it  is  not 
more  sound  than  it  is  directly  applicable  to  the 
case  in  hand. 

But  it  may,  perhaps,  be  objected,  that  these 
rules  leave  the  case  of  a  statute  right,  and  an 
imperfect  statute  remedy,  without  effectual  re- 
lief; and  that  the  familiar  saying,  that  "every 
right  has  a  remedy,"  would,  therefore,  become 
the  mere  dictum  of  a  beautiful  theory,  rather 
than  an  operative  principle  and  useful  reality. 
To  this  I  would  answer  in  the  language  of 
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Chancellor  Sanford,  in  which  he  has  well  said 
that  "The  maxim  that  every  right  has  a  reme- 
dy, and  that  where  the  law  does  not  give  re- 
dress, *equity  will  afford  relief,  however  [*92 
just  in  theory,  is  subordinate  to  positive  insti- 
tutions, and  cannot  be  applied,  either  to  sub- 
vert established  rules  of  law,  or  to  give  to  this 
court  a  jurisdiction  hitherto  unknown."  To 
this  I  would  merely  add,  that  in  many  cases 
the  Legislature,  and  not  the  courts,  can  alone 
furnish  to  existing  rights  effectual  remedies. 

The  ordinary  cases,  in  which  a  Court  of 
Chancery,  in  the  exercise  of  its  appropriate 
powers,  and  within  its  own  proper  and  legiti- 
mate jurisdiction,  might,  previous  to  1830,  in- 
terfere in  aid  of  a  judgment  creditor,  may  be 
comprised  under  the  two  general  classes  fol- 
lowing: 1.  To  compel  a  discovery  of  property 
improperly  concealed,  or  withdrawn  from  the 
creditor;  and  which,  when  discovered,  may  be- 
taken in  execution  at  law;  and  2.  To  remove 
impediments,  either  created  by  equity  or  in- 
terposed by  fraud,  to  the  due  course  of  pro- 
ceedings at  law.  It  is  believed  that  previous, 
to  the  Revised  Statutes  of  1830,  the  cases,  in. 
which  our  own  Court  of  Chancery  interfered: 
to  relieve  judgment  creditors,  were  all  em- 
braced in  these  two  general  classes;  and  were, 
of  course,  all  cases  of  acknowledged  equity  ju- 
risdiction. They  all  came  under  some  general 
head  of  equity.  The  case  of  Bayard  v.  Hoffman, 
4  Johns.  Ch.,  450,  was  a  case  of  fraud,  trust, 
and  a  conveyance  without  consideration;  that 
of  Brinkerhoff  v.'  Brown,  Id.,  671,  was  a  case- 
of  fraud;  that  of  McDermult  v.  Strong,  Id., 
$87,  was  a  case  of  trust;  that  of  Spader  v.  Da- 
vis, 5  Johns.  Ch.,  280,  and  Hodden  v.  Spader, 
20  Johns.,  554,  was  a  case  of  trust  and  fraud;, 
and  the  case  of  Pettit  v.  Candler,  3  Wend.,  620,. 
was  also  one  of  trust  and  fraud.  These  are 
the  leading  cases  in  our  own  courts  previous- 
to  1830;  and  it  will  be  seen,  on  examination, 
that  they  all  embrace  some  general  head  of 
equity,  and  are  thus  within  the  legitimate  ju- 
risdiction ;of  chancery.  In  neither  of  them  was- 
there  an  attempt  on  the  part  of  the  court,  with- 
out facts  or  incidents  of  equitable  jurisdiction, 
to  discover  and  apply  to  the  payment  of  the- 
debt  of  a  judgment  creditor,  stocks,  credits, 
choses  in  action  or  equitable  interests,  not 
tangible  by  *execution  at  law.  In  gen-  [*93: 
eral.  the  court  interfered  to  remove  some  im- 
pediment which  fraud  had  interposed,  which, 
obstructed  the  due  course  of  law,  and  prevented 
the  recovery  of  a  just  debt. 

It  is  true,  that  in  the  case  of  Hodden  v. 
Spader,  the  learned  member  of  the  Court  of 
Errors  who  delivered  the  leading  opinion,  did 
advance  a  doctrine  which  carried  the  jurisdic- 
tion of  chancery  beyond  its  former  recognized 
limits,  and  extended  it  to  the  discovery  and 
application  of  choses  in  action  and  equitable 
interests,  which  could  not  before  be  levied 
upon  by  execution  at  law.  In  these  views  an- 
other learned  member  of  the  court  expressly 
concurred;  and  what  is  very  remarkable,  the 
opinion  which  had  been  delivered  is  expressly 
referred  to  in  the  preamble  to  the  final  decree 
entered  in  the  case.  But  this  case,  I  apprehend, 
notwithstanding  the  extraordinary  preamble  of 
the  decree,  cannot  be  considered  as  deciding 
anything  beyond  the  true  point  involved  in  the 
case.  That  was  clearly  within,  the  former  ac- 
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knowledged  jurisdiction  of  the  Court  of  Chan- 
cery. It  was  in  no  respect  necessary,  there- 
fore, to  its  decision  and  the  affirmance  of  the 
decree  of  the  Chancellor,  to  assert  the  new  and 
enlarged  jurisdiction  of  that  court,  which  was 
claimed  for  it  in  the  leading  opinion  delivered 
on  the  final  decision  of  the  case.  While,  there- 
fore, that  decision  has  been  considered  as  sound 
law,  the  reasoning  of  the  leading  opinion  in  it 
appears  not  to  have  been  received  with  equal 
favor,  or  to  have  been  acquiesced  in  either  by 
the  courts  or  the  bar.  When,  therefore,  Chan- 
cettor  San  ford  came  subsequently,  in  the  case 
of  Donovan  \.  Finn,  Hopk.  Ch.,  59,  to  review 
the  case  of  Hodden  v.  Spader,  while  he  recog- 
nized the  decision  in  that  case  at  law  and, 
therefore,  binding  as  precedent  as  to  the  point 
involved  in  the  case,  he  did  not  concur  in  that 
part  of  the  leading  opinion  in  the  case  which 
extended  the  jurisdiction  of  chancery  beyond 
its  former  acknowledged  limits;  but  agreed 
with  J.  Platt,  in  his  views  of  the  powers  and 
1)4*]  jurisdiction  of  the  *court  in  reference 
to  the  rights  and  remedies  of  creditors.  He 
did  not  consider  the  mere  entering  up  of  a 
judgment  at  law,  the  issuing  of  an  execution 
thereon  and  having  it  returned  unsatisfied,  as 
sufficient  of  themselves  to  give  the  Court  of 
Chancery  jurisdiction  in  any  case,  although 
they  might  be  essential  as  proving  the  exist- 
ence and  effect  of  the  fraud  that  would  give 
that  court  such  jurisdiction:  and  also  as  show- 
ing that  the  remedies  at  law  had  been  ex- 
hausted, an  indispensable  condition  precedent 
to  the  interference  of  equity.  He  very  well  re 
marks  that,  "When  a  creditor  comes  to  this, 
court  for  relief,  he  must  come,  not  merely  to 
obtain  judgment,  or  satisfaction  of  a  judgment, 
but  he  must  present  facts,  which  form  a  case 
of  equitable  jurisdiction.  He  must  show  that 
the  debtor  has  made  some  fraudulent  disposi- 
tion of  his  property,  or  that  the  case  stands  in- 
fected with  some  trust,  collusion  or  injustice, 
against  which  it  is  the  province  of  this  court 
to  give  relief.  In  such  cases  this  court  has 
jurisdiction,  not  for  the  purpose  of-  giving  a 
species  of  execution,  which  the  courts  of  law 
do  not  afford,  but  for  the  purpose  of  giving 
relief  in  particular  cases  allotted  to  its  juris- 
diction; and  when  the  cause,  by  reason  of  such 
facts,  is  properly  here,  the  court  proceeds  upon 
all  the  circumstances  of  the  case  to  give  final 
and  effectual  relief."  In  another  place  he  says: 
"In  giving  relief  in  such  cases,  this  court  does 
not  proceed  upon  the  idea  of  giving  execution 
against  a  species  of  property,  which  is  exempt 
from  execution  at  law;  but  it  .acts  upon  some 
of  the  most  ancient  grounds  of  its  jurisdiction, 
which  enable  it  to  give  relief  in  cases  of  fraud 
and  trust,  either  to  a  judgment  creditor  or  to 
any  other  person,  whose  just  rights  may  be 
destroyed  or  impeded  by  such  cause." 

Chancellor  Sanford  lays  down  the  general  law 
upon  this  subject  in  these  words:  "By  the  ex- 
isting law,  the  prdperty  of  a  debtor,  consisting 
of  things  in  action,  held  by  him  without  fraud, 
is  not  subject  to  the  effect  of  any  execution  is- 
sued against  his  property;  and  while  a  court 
of  law  does  not  reach  these  things  by  its  exe- 
95*]  cution,  a  Court  of  Chancery  *does  not 
reach  them  by  its  execution,  for  the  purpose 
of  satisfying  either  judgments  at  law  or  decrees 
in  equity.  To  subject  these  things  to  the  satis- 
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faction  of  a  judgment,  by  seizing  and  selling 
them,  like  goods  in  possession,  would  be  to  al- 
ter t lie  established  law  of  the  land;  and  this 
court  has  no  power  to  make  such  alteration  in 
the  name  of  equity."  And  again;  "This  court 
has  no  power  to  cause  stocks,  credits  and  rights 
of  action,  held  by  a  debtor  without  fraud,  to 
be  sold  or  converted  into  money,  or  to  be  trans- 
ferred to  the  creditor,  or  to  be  applied  to  the 
payment  of  debts.  The  English  courts  of 
equity  have  never  exercised  any  power  like 
that  now  proposed,  over  the  rights  of  the 
debtor;  and  it  is  certain  that  no  such  power 
has  ever  been  exercised  by  any  court  in  this 
State."  He  afterwards  remarks  that,  "The  ex- 
ecution against  the  person  was  a  method  of 
coercion,  intended  to  bring  forth,  for  the  satis- 
faction of  the  judgment,  all  such  effects  of  the 
debtor  as  could  not  be  subjected  to  other  exe- 
cution." The  Legislature,  by  abolishing  im- 
prisonment for  debt,  has  taken  away  this  rem- 
edy, without,  at  that  time,  having  substituted 
in  its  place  any  effectual  remedy  against  the 
money,  stocks,  choses  in  action,  and  equitable 
interests  of  the  debtor.  It  was,  undoubtedly, 
with  a  view,  among  other  considerations,  to 
furnish  such  a  remedy  that  the  new  provisions 
of  the  Revised  Statutes  of  1830  were  enacted. 

I  have  been  the  more  liberal  in  my  quota- 
tions from  the  opinion  of  Chancellor' Snot  or  d 
in  the  case  of  Donovan  v.  Finn,  not  only  be- 
cause that  case  appears  to  have  been  fully 
argued,  and  well  and  ably  considered,  but  be- 
cause they  present  the  views  of  a  Chancellor, 
who  was  as  faithful  and  enlightened  in  the 
exercise  of  the  powers  which  he  believed  him- 
self to  possess,  as  he  was  careful  to  abstain 
from  the  assumption  of  those  not  within  his 
proper  jurisdiction;  and  who,  while  he  was 
prompt  to  apply  all  the  legitimate  and  benefi- 
cient  prerogatives  of  equity  to  the  great  pur- 
poses of  justice,  viewed  with  anxiety,  and  not 
without  painful  alarm,  the  tendency  of  his  own 
court  to  an  undue  *accumulation  and  f*!M5 
exercise  of  powers.  Few  officers  of  the  Court 
of  Chancery  have  lived,  whose  governing  prin- 
ciple appears  to  contrast  more  strikingly  with 
that  embraced  in  the  old  saying,  so  fully  ex- 
emplified in  the  life  and  character  of  Cardinal 
Wolsey,  -the  Chancellor  of  Hen.  VIII.  of  En- 
gland: "That  great  men  in  judicial  places  will 
never  want  authority." 

Views  of  the  case  of  Hadden  v.  Spader,  sim- 
ilar to  those  of  Chancellor  Sanford,  seem  to 
have  been  entertained  by  J.  Marcy  and  others, 
in  the  subsequent  case  of  Pettit  v.  Candler,  in 
this  court  in  1829.  See,  3  Wend.,  620.  ./. 
Marcy  there  says:  "The  relief  asked  for  and 
granted  in  the  case  of  Hadden  v.  tjpader,  lav 
within  the  uncontested  powers  of  the  courf; 
but  the  doctrine  advanced  by  some  of  the  judges 
when  that  case  was  reviewed  in  this  court, 
went  greatly  beyond  the  principle  necessarily 
involved  in  it,  and  is  supposed  by  Chancellor 
Sanford  not  to  have  the  sanction  of  the  court." 
"Nothing  can  be  certainly  said  to  be  estab- 
lished as  law  by  this  court  in  a  particular  de- 
cision, but  what  is  necessarily  involved  in  the 
case  decided."  Ch.  J.  Savage  concurred  in  the 
views  presented  by  J.  Marcy,  with  the  remark, 
that  "his  impressions  were  that,  under  the  ex- 
isting law,  a  defendant  is  not  bound  to  answer 
as  to  property  which  never  was  within  the 
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reach  of  an  execution."    J.  Sutherland  con- 
curred, reserving  himself  upon  this  latter  point. 

I  think,  therefore,  that  it  must  be  conceded 
that  the  law  of  the  decision  in  the  case  of  Had- 
den  v.  Spader  did  not  extend  the  jurisdiction 
of  chancery  beyond  its  former  acknowledged 
Jimits;  and  that,  previous  to  the  Statute  of 
1830,  that  court,  in  the  absence  of  fraud,  trust, 
or  other  head  of  equity,  had  no  power  to  com- 
pel the  discovery  of  money,  stocks,  choses  in 
-action,  or  equitable  interests  of  a  debtor,  not 
tangible  by  execution  at  law;  and  to  apply 
them,  when  discovered,  to  the  payment  of  the 
debt  of  a  creditor,  even  although  such  creditor 
had  obtained  a  judgment  at  law.  issued  an  ex- 
'97*]  cution  thereon,  and  had  it  returned  *un- 
satisfied.  If  the  court  had  such  jurisdiction 
already,  then  the  passage  of  the  Statute  of 
1830,  expressly  giving  it  that  jurisdiction,  was 
unnecessary  and  is  without  effect.  But  I  take 
•the  passage  of  that  statute  to  be  evidence  that, 
in  the  opinion  of  the  revisers  who  proposed  it, 
and  the  revising  Legislature  who  passed  it, 
the  Court  of  Chancery,  independent  of  the 
statute,  had  not  the  jurisdiction  in  question. 
Indeed,  the  revisers,  in  presenting  the  draft 
of  the  proposed  statute,  expressly  say,  that 
"Deeming  it  important  to  settle  the  law,  and 
preserve  the  rule  as  laid  down  in  Hodden  v. 
Spader,  they  have  prepared  the  above  sections;" 
thereby  clearly  implying  that  without  them, 
the  law  was  not  so  settled. 

But  it  may  be,  as  it  has  been  repeatedly  said, 
that  this  statute  is  merely  declaratory,  and  only 
re-asserted  jurisdiction  which  the  Court  of 
Chancery  already  possessed,  but  which  had 
been 'drawn  into  question  and  doubt.  I  am 
aware  that  in  Tarbell  v.  Griggs,  3  Paige,  207, 
the  present  Chancellor  said :  "It  has  been  re- 
peatedly decided  that  this  section  of  the  Re- 
vised Statutes  is  not  introductory  of  a  new 
principle,  but  is  only  in  affirmance  of  what  was 
considered  by  the  court  of  dernier  ressort  the 
legitimate  jurisdiction  of  the  Court  of  Chan 
eery  previous  to  the  adoption  of  the  Revised 
Statutes."  The  learned  Chancellor  has  not 
been  pleased  to  refer  us  to  the  cases  in  which 
it  had  been  so  repeatedly  decided.  The  stat- 
ute went  into  effect  in  1830 ;  the  Chancellor 
spoke  in  1832 ;  and  I  am  not  aware  of  any  de- 
cision of  any  court  during  that  period,  or  even 
down  to  the  present  time,  giving  to  the  statute 
in  question  the  character  and  effect  ascribed  to 
it  by  the  Chancellor.  If  there  be  any  such  de- 
cision, I  have  been  unable  to  find  it.  It  is  true 
that  in  Child  v.  Brace,  4  Paige,  309,  the  Chan- 
cellor again  says :  "  It  must  be  recollected, 
however,  that  this  statute  is  only  declaratory 
of  a  principle  which  had  before  been  adopted 
in  this  court."  Again;  the  Chancellor  does 
not  refer  us  to  the  cases  in  which  the  principle 
of  the  statute  had  been  adopted  in  our  Court 
98*]  of  Chancery;  and  I  *know  of  no  case  in 
which  that  principle  forms  a  part  of  the  de- 
cree and  law  of  the  case.  I  know  that  in  Bay- 
ard v.  Hoffman,  4  Johns.  Ch.,  450,  Chancellor 
Kent  examined  at  considerable  length  the  En- 
glish decisions  upon  the  subject ;  and  in  the 
subsequent  case  of  McDermutt  v.  Strong,  Id., 
687,  he  himself  states  the  conclusion  to  which 
he  came  as  follows :  "  In  Bayard  v.  Hoffman 
the  cases  were  examined  touching  the  power 
-of  this  court  to  enable  a  creditor  to  reach  trust 


property  beyond  the  reach  of  an  execution  at 
law,  and  I  concluded  that  the  court  had  and 
ought  to  have  this  power."  Now  this,  even  if 
it  had  been  embraced  in  the  case  and  incorpo- 
rated in  the  decree,  and  it  was  neither,  would 
fall  far  short  of  the  adoption  by  the  court 
of  the  broad  principle  of  the  statute.  That 
statute  authorizes  any  creditor,  in  any  case, 
who  has  obtained  a  judgment  at  law,  issued  an 
execution  thereon,  and  had  it  returned  unsat- 
isfied, to  file  a  bill  in  chancery  to  compel  the 
discovery  of  any  property  or  thing  in  action 
of  the  defendant,  or  of  any  property,  money  or 
things  in  action  due  to  him  or  held  in  trust  for 
him ;  and  it  authorizes  the  court  to  compel 
such  discovery,  prevent  any  transfer,  payment 
or  delivery  of  such  property  to  the  defendant, 
and  to  decree  satisfaction  of  the  judgment  out 
of  it,  whether  it  were  originally  liable  to  be 
taken  in  execution  or  not.  Here  no  fact  or  in- 
cident of  equitable  cognizance  is,  as  formerly, 
necessary  to  give  the  court  jurisdiction.  A 
judgment  at  law  and  execution  thereon  re- 
turned unsatisfied  are  the  only  prerequisites  or 
condition  precedent  of  such  jurisdiction.  This 
presents  a  principle  much  broader  and  more 
comprehensive  than  the  conclusion  to  which 
Chancellor  Kent  came  in  Bayard  v.  Hoffman. 
But  that  conclusion  was  neither  involved  in 
the  case  nor  embraced  in  the  decree,  and  can- 
not, therefore,  be  said  to  have  been  adopted  as 
a  general  principle  by  the  court.  It  formed 
no  part  of  the  law  of  the  case.  Chancellor 
Kent  himself  characterizes  that  case  as  fol- 
lows :  "  This  is  not  a  case  of  a  creditor  seek- 
ing the  aid  of  the  court  to  satisfy  his  debt  out 
of  property  *not  to  be  reached  by  proc-  [*99 
*ess,  but  it  is  the  case  of  general  assignees  of 
the  estate  (of  an  insolvent)  seeking  the  recovery 
of  all  that  estate,  by  virtue  of  the  assignment 
made  for  the  benefit  of  all  the  creditors.  In 
short,  here  is  the  case  of  a  voluntary  settle 
ment  by  an  insolvent  debtor,  which  is  void  un- 
der the  statute;  and  here  are  his  general  as- 
signees seeking  the  aid  of  this  court  to  recover 
property  to  which  they  have  a  title."  This, 
then,  was  a  case  embracing  well  known  heads 
of  equity,  within  the  proper  jurisdiction  of 
chancery,  and  decided  upon  acknowledged 
equitable  principles — principles,  however,  en- 
tirely distinct  from  that  of  the  statute  in  ques- 
tion. In  no  other  case  before  Chancellor  Kent 
of  which  I  am  aware  was  the  principle  of  the 
statute  involved.  The  cases  of  Brinkerhoff  v. 
Brown,  Williams  v.  Brown  and  McDermutt  v. 
Strong,  were  all  cases  of  proper  equitable  ju- 
risdiction, and  were  so  decided.  In  neither  of 
them  was  the  principle  of  the  statute  either 
adopted  or  asserted. 

Down  to  1827  it  would  appear  that,  in  the 
opinion  of  the  present  Chancellor  himself,  not- 
withstanding the  decision  in  the  case  of  Hod- 
den v.  Spader,  neither  the  doctrine  of  the  lead- 
ing opinion  in  that  case  nor  the  principle  of 
the  Statute  of  1830  was  the  acknowledged  law 
of  the  Court  of  Chancery  of  this  State  ;  for  in 
the  case  of  Weed  and  Marvin  v.  Pierce,  which 
in  that  year  came  before  him.  as  Vice-Chan- 
cellor of  the  Fourth  Judicial  Circuit,  he  said  : 
"I  think,  with  the  late  Chancellor,  that  in  an 
ordinary  case,  free  from  all  fraud  and  injus- 
tice, this  court  ought  not,  on  the  application 
of  an  execution  creditor,  to  deprive  the  debtor 
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of  the  power  of  collecting  bis  debts.  There 
must  undoubtedly  be  an  uncouscientious  exer- 
cise of  that  power  on  the  part  of  the  debtor, 
or  some  fraud,  collusion,  injustice  or  willful 
neglect  on  his  part  to  collect  and  apply  bis 
debts  and  choses  to  satisfy  his  creditors ;  or 
some  other  ground  of  equitable  jurisdiction  in 
relation  to  such  debts  or  choses  in  action,  to 
enable  execution  creditors,  by  aid  of  a  court 
of  equity,  to  reach  and  apply  the  same  in  sat- 
1OO*]  isfaction  of  *their  judgments  and  exe- 
cutions. It  must  be  admitted  that  the  reason- 
ing of  Judge  Woodworth  (in  Hadden  v.  Spader) 
would  extend  the  jurisdiction  of  courts  of 
equity  much  beyond  what  the  late  Chancellor 
supposed  was  allowable."  Such  were  the  views 
of  Vice  Chancellor  Walworth  in  1827.  They 
seem  to  me  to  be  entirely  sound,  and  to  pre- 
sent truly  the  law  of  the  Court  of  Chancery 
down  to  1830.  But  in  1828,  when  the  case  of 
Pettitv.  Candler  was  first  before  him,  as  Chan- 
cellor, for  an  injunction,  1  Paige,  168,  he  said  : 
"  The  cases  of  Hadden  v.  Spader  in  the  Court 
of  Errors  of  this  State  and  Taylor  v.  Jones  and 
Edgell  v.  Haywood  in  the  English  Court  of 
Chancery  show  that  after  a  party  has  proceed- 
ed to  judgment  and  execution  at  law  he  may, 
by  the  aid  of  a  court  of  equity,  reach  property 
in  the  hands  of  a  third  person,  which  was  not 
in  itself  liable  to  execution."  It  is  hardly  to 
be  supposed  that  the  Chancellor  can  have  re 
ferred  to  this  casual  remark  of  his,  not  in- 
volved in  the  question  then  before  him,  nor 
either  necessary  or  leading  to  its  decision,  as 
the  adoption  by  the  court  of  the  principle  sup- 
posed by  him  to  be  merely  declared  by  the 
statute  in  question.  But  as  it  is  an  important 
point  in  the  case  now  before  this  court,  wheth- 
er the  jurisdiction  in  question  existed  previous 
to,  and  independent  of  the  Revised  Statutes, 
or  was  derived  from  them  ;  and  as  these  cases 
are  much  relied  on,  it  may  be  well  to  look  for 
a  moment  at  them,  and  see  if  they  sustain  the 
principle  for  which  they  are  cited  as  authority. 
The  case  of  Hadden  &  Spader,  in  this  court, 
we  have  already  seen,  was  one  of  trust  and 
fraud,  and  was,  therefore.within  the  acknowl- 
edged jurisdiction  of  chancery.  We  have  also 
endeavored  to  show  that,  notwithstanding  the 
new  doctrine  put  forth  by  one  learned  mem- 
ber of  the  court,  the  case  decided  nothing  more 
than  that  the  decree  of  Chancellor  Kent  in  the 
court  below,  was  right  and  should  be  affirmed. 
If  we  look  to  that  decree  in  chancery,  5  Johns. 
Ch.,  280,  we  shall  see  that  the  Chancellor  put 
it  upon  the  authority  of  the  cases  of  Brinker- 
1O1*J  hoff  v.  *  Brown  and  McDermutt  v. 
Strong,  neither  of  which  involved  or  adopted 
the  principle  in  question.  In  the  first  of  these 
cases,  Chancellor  Kent  says:  "  The  question  is 
not  as  to  a  submission  to  the  jurisdiction  of 
the  court,  but  whether  the  plaintiffs,  by  their 
bill,  have  entitled  themselves  to  the  relief 
sought."  The  point  decided  in  that  case  was 
simply  that  to  entitle  a  creditor  to  relief  in 
equity,  he  must  show,  besides  a  proper  case  of 
equity  jurisdiction,  that  he  bad  obtained  a 
judgment  at  law,  issued  an  execution  thereon, 
and  had  it  returned  unsatisfied.  McDermutt  v. 
Strong  was  the  case  of  an  assignment  of  a  ship 
in  trust  to  pay  specific  debts,  and  to  account 
to  the  assignor  for  the  surplus.  The  creditors 
obtained  judgment  at  law,  issued  executions, 
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which  were  levied  on  the  ship,  which,  under 
an  arrangement  of  the  parties,  was  sold  by  the 
trustees,  and  the  specific  debts  paid.  The  exe- 
cution creditors  then  filed  their  bill  in  equity 
to  obtain  the  surplus, which  the  Chancellor  very 
properly  decreed  to  be  paid  over  to  them .  The 
case  of  Taylor  v.  Jones  was  decided  in  1743, by 
Mr.  Fortescue,  Master  of  the  Rolls.  It  was  a 
case  of  trust  and  fraud  ;  a  family  settlement, 
made  by  one  for  the  benefit  of  himself,  wife 
and  children,  and  in  fraud  of  creditors.  It 
was,  therefore,  peculiarly  a  case  of  equity  ju- 
risdiction. The  court,  therefore,  by  reason  of 
the  trust  and  fraud, which  were  the  main  char- 
acteristics of  the  case,  having  legitimate  juris- 
diction of  it,  might  properly  proceed,  upon  a 
view  of  the  whole  case,  to  give  final  and  ef- 
fectual relief.  But  the  authority  even  of  this 
case  has  been  overruled,  and  that  not  merely 
upon  the  ground  that  the  complainant  was  a 
creditor  at  large,  although  holding  a  warrant 
of  attorney  to~confess  judgment,  but  having 
given  an  unexpired  letter  of  license.  It  will 
thus  be  perceived  that  this  case  .although  much 
relied  upon  by  Chancellor  Kent  in  the  conclu- 
sion to  which  be  came  in  Bayard  v.  Hoffman, 
would  not  now  be  entertained,  even  in  our  own 
Court  of  Chancery.  The  bill  would  be  dismissed, 
and  that  upon  grounds  laid  down  by  that 
learned  Chancellor  himself,  both  in  Brinkerhoff' 
*v.  Brown  and  McDermutt  v.  Strong.  [*  1 02 
In  the  latter,  the  Chancellor  says:  "I  regard  the 
law  to  be  clearly  settled,  that  before  a  judg- 
ment creditor  can  come  here  for  aid  against 
the  goods  and  chattels  of  his  debtor,  or  against 
any  equitable  interest  which  he  may  have  there- 
in, he  must  first  take  out  execution,  and  tause 
it  to  be  levied  or  returned,  so  as  to  show  there- 
by, that  his  remedy  at  law  fails  ;  and  that  he 
has  also  acquired  by  that  act  of  vigilance,  a 
legal  preference  to  the  debtor's  interest."  The 
complainant  in  Taylor  v.  Jones,  although  pre- 
senting a  case  clearly  within  the  jurisdiction 
of  equity,  had  not  thus  entitled  himself  to  its 
interference.  At  the  lime  of  filing  his  bill  he 
was  a  creditor  at  large;  he  had  neither  obtained 
judgment  at  law,  nor  issued  execution.  This 
case,  therefore,  does  not  sustain  the  principle 
for  which  it  is  cited.  The  case  of  Edgell  v. 
Haywood  and  Dawe  was  decided  in  1746,  by 
Ld.  Chancellor  Hardwicke ;  but,  unless  I  have 
greatly  mistaken  the  grounds  of  its  decision, 
instead  of  sustaining  the  principle  for  which 
it  is  cited,  it  is,  so  far  as  it  is  law  at  all,  a  direct 
and  strong  authority  against  it.  It  was  the  case 
of  a  judgment  creditor  on  a  bond  against  an 
insolvent.  The  bill  was  filed  against  executors 
of  a  testator, who  had  left  a  legacy  to  the  obli- 
gor after  his  discharge  under  an  Insolvent  Law, 
to  compel  them  to  pay  over  so  much  of  the 
legacy,  still  in  their  hands,  as  was  necessary  to 
satisfy  the  judgment.  TheLd.  Chancellor  s&\d: 
"As  to  the  first  question,  it  is  a  new  case;  and 
as  far  as  it  is  a  general  question,  I  am  of  opin- 
ion that  the  plaintiff,  as  a  judgment  creditor, 
could  not  come  into  this  court  for  satisfaction 
out  of  this  legacy,  and  so  I  apprehend  it  has 
often  t>een  determined  ;  there  are  very  few 
cases  where  it  is  necessary  for  this  court  to 
give  relief  to  creditors  over  personal  chattels 
in  possession,  because  assignments  of  them  to 
defeat  creditors  are  void  and  fraudulent  at 
law  ;  but  as  to  choses  in  action,  according  to 
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the  general  rules  of  this  court,  they  are  not  li- 
able to  executions."  The  decree,  therefore, was 
put  upon  the  ground  of  a  special  clause  in  the 
IO3*]  insolvent  Law,  giving  to  the  creditors 
a  new  remedy  against  the  future  effects.includ- 
ing  choses  in  action,  of  the  insolvent,  in  place 
of  that  against  his  person,  which  the  insolvent 
law  had  taken  away,  by  restraining  the  cred- 
itor from  seizing  or  outlawing  his  person.  But 
this  decree  has  never  been  considered  as  sound 
law,  and  has  never  been  followed  as  a  prece- 
dent. Ld.  Ch.  Baron  Richards,  in  the  case  of 
Otley  v.  Lines,  in  the  Court  of  Exchequer  in 
1819,  7  Price,  Ex.,  274,  says  :  "  That  the  case 
of  Edgell  v.  Haywood  and  Dawe  was  a  case  of 
very  particular  circumstances.  Ld.  Hardwicke 
considered  it  a  case  of  first  impression,  and  he 
relieved  on  the  ground,  that  the  plaintiff  there 
was  precluded  by  the  statute  from  proceeding 
to  outlawry.  I  do  not  find  that  that  case  has 
ever  since  been  acted  on."  Baron  Graham 
says:  "I  own  the  determination  of  the  case  of 
Edgell  v.  Haywood  and  Dawe  very  much  sur- 
prised me,  and  I  consider  it  at  least  a  very 
strong  measure.  I  never  recollect  an  instance 
of  that  decision  having  been  followed  as  an  au- 
thority in  a  court  of  equity  in  point  of  practice 
by  the  adoption  of  a  proceeding  so  exceeding- 
ly strong."  It  seems  to  me,  therefore,  that 
neither  of  these  three  cases  sustains  the  posi- 
tion for  which  they  were  cited  ;  but  that  the 
last  of  them,  so  far  as  it  is  law,  is  a  strong  au- 
thority against  it  as  a  general  principle. 

Many  of  the  cases  in  the  English  courts, par- 
ticularly during  the  time  of  Ld. Hardwicke  and 
of  his  immediate  successor,  which  have  been 
thought  by  some  to  contain,  or  sanction  the 
principle  in  question, will  be  found,  on  exami- 
nation, to  be  cases  in  which  an  opinion  was 
expressed  in  favor  of  the  principle,  rather  than 
its  actual  existence  asserted  as  a  well  estab- 
lished rule  of  law  and  settled  boundary  of  ju- 
risdiction. 

From  the  time  of  Ld.  Thurlow,  however, 
down  to  the  present  time,  the  decisions  of  the 
courts  of  equity  in  England  have  been  pretty 
uniformly  against  the  doctrine  advanced  in  the 
leading  opinion  in  the  case  of  Haddenv.Spad- 
1O4*]  er.  *Nor,  as  it  seems  to  me,  had  that 
doctrine  previously  been  adopted  in  our  own 
courts ;  but  was  first  asserted  in  Hodden  v. 
Spader,  and  first  enacted  into  law  in  1830.  I 
think,  therefore,  as  before  expressed,  that, 
down  to  the  time  when  the  Revised  Statutes 
went  into  effect  in  1830,  that  doctrine  was  not 
the  law  of  this  State,  but  that  it  first  became  so 
by  virtue  of  those  statutes,  which,  in  that  re- 
spect, were  new  enactments.  I  readily  admit 
that,  so  far  as  regards  the  jurisdiction  exercised 
by  the  Court  of  Chancery,  and  generally  ac- 
knowledged, previous  to  the  case  of  Hodden  v. 
Spader,  as  that  jurisdiction  is  laid  down  in  the 
opinion  of  Chancellor  Sanford  in  the  case  of 
Donovan  v.  Finn,  the  Statute  of  1830  is  declar- 
atory; but  so  far  as  that  statute  extended  the 
jurisdiction  of  the  court  beyond  the  bound- 
aries indicated  by  Chancellor  Sanford  in  the 
case  of  Donovan  v.  Finn, and  carried  it  to  the  ex- 
tent contended  for  in  the  leading  opinion  in  the 
case  of  Hodden  v.  Spader,  the  statute  was  new 
law,  and  gave  to  the  court  new  and  enlarged 
jurisdiction  and  powers,  which,  without  the 
statute,  it  had  not  and  would  not  have  pos- 
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sessed.  In  this  I  agree  with  the  very  satisfacto- 
ry view  taken  of  this  statute,  and  of  the  cases 
of  Hadden  v.  Spader  and  Donovan  v.  Finn,  by 
Vice- Chancellor  McCoun,  in  his  opinion  in  the 
case  of  Craig  v.  Hone,  2  Ed w., 554.  Thus  stood 
the  law  upon  this  subject,  when  the  Revised 
Statutes  went  into  effect  in  1830.  We  come 
now,  therefore.to  consider  the  second  question 
under  the  first  general  head. 

2.  Whether  the  Court  of  Chancery  has  the 
jurisdiction  in  question  by  virtue  of  the  stat- 
ute. The  statute  is  as  follows:  2  R.  S.,  p. 
173,  pt.  iii.,  ch.  i.,tit.  2,  art.  2,  secs.41,  42  (38, 
•39).  "  Sec.  41  (38).  Whenever  an  execution 
against  the  property  of  a  defendant  shall  have 
been  issued  on  a  judgment  at  law,  and  shall 
have  been  returned  unsatisfied  in  whole  or  in 
part,  the  party  suing  out  such  execution  may 
file  a  bill  in  chancery  against  such  defendant, 
and  any  other  person,  to  compel  the  discovery 
of  any  property  or  things  in  action  belonging 
to  the  defendant,  and  of  any  *proper-  [*1O5 
ty,  money,  or  thing  in  action  due  to  him,  or 
held  in  trust  for  him ;  and  to  prevent  the  trans- 
fer of  any  such  property,  money,  or  thing  in 
action,  or  the  payment  or  delivery  thereof  to 
the  defendant,  except  where  such  trust  has 
been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  some  person  other  than 
the  defendant  himself ."  "  Sec.  42  (39).  The 
court,  shall  have  power  to  compel  such  discov- 
ery, and  to  prevent  such  transfer,  payment,  or 
delivery,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  such  judgment,  out  of  any 
personal  property,  money,  or  things  in  action 
belonging  to  the  defendant,  or  held  in  trust 
for  him, with  the  exception  above  stated, which 
shall  be  discovered  by  the  proceedings  in  chan- 
cery, whether  the  same  were  originally  liable 
to  be  taken  in  execution  or  not."  It  will  thus 
be  perceived  that  this  statute  expressly  gives 
to  the  Court  of  Chancery  the  jurisdiction  in 
question  in  the  case  of  a  creditor  having  ob- 
tained a  judgment  at  law,  issued  an  execution 
thereon,  and  had  it  returned  unsatisfied.  It 
now  remains  to  inquire  whether  the  case  be- 
fore the  court  is  so  analogous  to  such  a  case 
as  to  be  embraced  within  the  same  provisions 
of  the  statute,  and  subject  to  the  same  jurisdic- 
tion of  chancery.  There  is  no  evidence  to 
show,  nor  am  I  aware  that  it  is  pretended, 
that  in  the  investment  of  his  property,  the  de- 
fendant had  it  in  view  to  evade  this  tax,  or  de- 
fraud creditors;  but  that  such  investment  was 
in  all  respects  legal,  made  in  good  faith,  and 
for  the  convenient  and  profitable  management 
of  his  capital.  This  case,  therefore,  embraces 
no  general  head  of  equity,  but  must  depend 
entirely  on  its  supposed  analogies  to  that  ex- 
pressly provided  for  in  the  statute.  Let  us  see 
how  far,  if  at  all,  these  exist.  It  is  a  sound 
general  rule  of  construction,  that  where  a  stat- 
ute either  creates  a  new,  or  enlarges  an  exist- 
ing jurisdiction,  the  court  exercising  such  new 
or  enlarged  jurisdiction,  should  be  held  strict- 
ly to  the  jurisdiction  authorized  by  the  statute. 
Now  the  statute  embraces,  in  terms,  only  the 
case  of  an  unsatisfied  execution  creditor,  and 
cannot,  I  think,  by  any  actual  *or  sup  [*1O(> 
posed  analogy.be  made  to  extend  to  the  case  un- 
der consideration.  But  the  equity  of  the  statute 
is  invoked  in  favor  of  the  present  case.  What  is 
often  called  "  the  equity  of  the  statute,"  aside 
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from  its  express  provisions,  if  not  an  unsafe, 
it  is  at  least  an  uncertain  light.  It  beams  from 
no  fixed  orbit — is  reflected  with  steady  and  un- 
erring brightness  from  the  pages  of  no  book  of 
the  law.  It  exists  only  in  the  variable  opinions 
of  judges,  and  the  sense  which  different  minds 
may  entertain  of  the  law.  In  the  interpretation 
of  statutes,  instead  of  following  the  guidance  of 
this  ideal  and  intangible  essence,  it  is  much 
safer  to  presume  that  the  legislative  power 
meant  what  it  has  said,  and  that  it  has  said  all 
that  it  meant.  That  meaning  is  best  derived 
from  the  words  used,  and  those  words  best  in- 
terpreted by  their  plain  and  palpable  import. 
Fortunately  for  the  cause  of  justice,  such  is 
now,  more  than  ever,  the  tendency  of  all  courts 
in  all  countries.  But  even  if  by  any  natural 
or  supposed  analogy,  any  real  or  imaginary 
equity  of  the  statute,  the  case  before  us  could 
be  brought  within  the  provisions  of  the  law, 
and  of  course  within  the  jurisdiction  of  chan- 
cery, the  parties  have  not  entitled  themselves  to 
its  interference.  Even  in  the  case  of  the  exe- 
cution creditor,  expressly  provided  for  in  the 
statute,  a  compliance  with  certain  requisites 
is  essential  as  a  ground  or  reason  for  the  in- 
terference of  equity.  So  here,  the  complain- 
ants to  entitle  themselves  to  the  interference  of 
equity,  were  bound  to  show  either,  1.  A  com- 
plete title;  or  2.  A  compliance  with  the  condi- 
tion precedent  of  exhausting  their  remedies 
at  law;  neither  of  which  have  they  done.  In 
the  first  place,  in  order  to  complete  their  title, 
"  If  they  seek  aid  as  to  real  estate,  they  must 
show  a  judgment  creating  alien  upon  such  es- 
tate; and  if  they  seek  aid  in  respect  to  personal 
property,  they  must  show  an  execution  giving 
them  a  lien  upon  the  chattels,"  and  thus  a  le- 
gal and  equitable  preference  over  creditors  at 
large.  This  is  the  law  of  the  case  of  Brinker- 
hoffv.  Brown,  4  Johns.  Ch.,  671,  as  well  as  of 
other  cases,  and  is  required  by  the  Revised 
1 07*J  *Statutes.  In  the  second  place,  to  carry 
the  proceedings  at  law  to  the  utmost  available 
extent,  so  as  to  exhaust  the  remedies  at  law,  is 
an  indispensable  condition  precedent  to  a  re- 
sort to,  or  the  interference  of  the  Court  of 
Chancery.  This  is  the  law  of  all  the  cases, 
even  the  earlier  ones  in  the  courts  of  England. 
It  will  thus  be  perceived  that  the  case  before 
the  court  is  destitute  of  the  vital  and  essential 
analogies  to  that  expressly  provided  for  in  the 
statute,  and  indispensable  both  to  bring  it  with- 
in the  jurisdiction  of  chancery,  and  to  entitle  it 
to  her  equitable  interference.  This  case,  as  yet, 
has  obtained  no  lien  either  upon  the  real  estate 
or  personal  property,  nor  any  legal  or  equitable 
preference  over  creditors  at  large,  in  order  to 
give  it  a  claim  to  the  interposition  of  equity. 

We  have  also  already  seen  that  the  complain- 
ants cannot  succeed  in  this  case  upon  general 
principle.  The  right  to  levy  and  collect  taxes 
in  the  case  before  the  court,  is  given  by  statute, 
without  which  it  would  not  exist.  The  remedy 
or  manner  of  enforcing  that  right  is  also  pre- 
scribed by  statute.  Upon  the  general  principle, 
therefore,  supposed  already  to  be  established, 
if  the  complainants  claim  the  right  of  the  stat- 
ute, they  can  only  pursue  the  remedy  of  the 
statute.  If  that  remedy  be  insufficient  to 
give  full  effect  to  the  right,  the  Legislature, 
and  not  the  Court  of  Chancery,  must  supply 
the  defect. 
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But  it  may  be,  as  it  has  been  said,  that  this 
is  a  hard  case  and  should,  therefore,  be  liberal- 
ly considered.  It  is  a  truth  so  familiar  that  it 
has  grown  into  an  axiom,  that  "  Hard  cases 
make  bad  precedents  and  bad  law."  To  depart 
from  well  established  and  generally  acknowl- 
edged rules  of  law,  in  order  to  do  what  may 
seem  to  be  equity  in  an  individual  and  appa- 
rently hard  case, would  not  be  more  mischiev- 
ous in  its  tendency  than  it  would  be  unsound 
in  principle.  The  evil  in  the  individual  case, 
however  great  and  palpable,  would  be  trifling 
in  comparison  with  that  of  removing  the  an- 
cient landmarks  of  the  law  and  permitting  a 
court  of  already  greatly  accumulated  and  over- 
shadowing *powers,  to  exercise  either  [*1O8 
a  usurped  or  even  a  doubtful  jurisdiction.  If 
the  law  applicable  to  this  case  be  wrong,  the 
remedy  is  not  to  be  sought  here.  It  is  the 
proper  prerogative  of  this  court  to  pronounce 
the  law,  not  to  make  it.  If  that  law  be  either 
wrong  or  defective,  it  is  for  the  legislative 
and  not  the  judicial  department  of  the  govern- 
ment, to  correct  the  wrong  and  supply  the  de- 
fect. The  judiciary,  even  under  shelter  of  the 
equivocal  and  often  misleading  pretext  of  the 
equity  of  the  statute,  ought  not  either  by  the 
usurpation  of  new,  the  exercise  of  doubtful, 
or  the  undue  extension  of  acknowledged  juris- 
diction, to  attempt  either  the  one  or  the  other. 

If  the  views  above  presented  on  the  first 
general  question  of  jurisdiction  be  correct, 
they  are  conclusive  of  the  whole  case,  and  ren- 
der unnecessary  an  examination  of  the  second 
general  question,  viz.:  whether,  admitting  the 
jurisdiction,  the  supervisors  were  the  proper 
complainants  in  this  case.  Waiving,  therefore, 
a  consideration  of  this  second  question,  I  shall, 
upon  the  grounds  above  presented  on  the  first, 
vote  for  a  reversal  of  the  decree  of  the  Court 
of  Chancery  in  this  case. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  di- 
vided as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Dickinson,  Furman, 
Hawkins,  Lee,  H.  A.  Livingston,  Nicholas, Platt, 
Root&nd  Scott— 10. 

In  the  negative — Mr.  Justice  COWEN,  and 
Senators  Clark,  Ely,  Hopkins,  Humphrey, 
Johnson,  Rhoades  and  Verplanck — 8. 

Whereupon,  the  decree  of  the  Chancellor  wot 
reversed. 

Reversing:— 9  Paige,  182. 
Explained-58  N.  Y.,  85. 

Cited  in-26  Hun,  417:  16  Barb.,  298 ;  33  Barb.,  60« ; 
9  How.  Pr.,  316 :  19  Minn.,  355. 


*EDWARDS,  Impleaded  with  others,  [*1O9 
Appellants, 

AND 

BODINE  ET  AL.,  Respondents. 

Bill  to  Foreclose  Mortgage —  When  Mortgagor  not 
fitlieved  on  Ground  of  Defect  of  Title — Decree 
in  personam— Statute. 

On  a  bill  filed  for  the  foreclosure  of  a  mortgage 
given  on  the  purchase  of  real  estate,  equity  will  not 
relieve  the  mortgagor  on  an  allegation  of  defect  of 
title  as  to  part  of  the  premises  purchased,  where  the 
mortgagor,  or  person  claiming  under  him.  entered 
into  possession  on  receiving  the  conveyance,  and 
continues  in  possession  without  disturbance,  where 
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there  is  no  pretense  of  fraud,  and  where  the  deed 
conveying  the  premises  contains  covenants  of  seisin 
and  warranty  .t 

The  principle  of  this  rule  of  law  is  not  affected  by 
the  Revised  Statutes  authorizing  a  decree  in  person- 
am  asrainst  the  mortgagor,  for  any  balance  that  may 
remain  after  a  sale  under  the  mortgage. 

Citations— 2  Johns.  Ch.,  519,  546 ;  1  Johns.  Ch.,  213 ; 
3  Edw.  Ch..  134. 

A  PPEAL  from  chancery.  The  respondents 
J\.  filed  a  bill  in  chancery  for  the  foreclosure 
of  a  mortgage.  The  defendants  put  in  answers, 
showing  the  following  state  of  facts:  In  Mar.. 
1835,  John  Bodine,  Sr.,  died  seised  of  the 
mortgaged  premises,  having,  in  1829,  duly 
made  and  published  his  last  will  and  testament, 
whereby  he  directed  his  personal  property,  ex- 
cept a  portion  bequeathed  to  his  wife,  to  be 
sold  at  public  sale,  by  and  at  the  discretion  of 
his  executors,  and  the  proceeds  to  be  divided 
between  his  wife  and  nine  children,  share  and 
share  alike.  Then  followed  a  clause  in  these 
words  :  "And  further,  it  is  my  will  and  I  do 
order,  that  upon  the  decease  or  intermarriage 
of  my  aforesaid  wife,  or  sooner,  at  any  time 
after  my  decease,  if  it  shall  be  thought  best  by 
my  wife,  my  executors  and  children  generally, 
to  make  sale  of  my  farm,  and  of  all  my  real 
estate,  and  turn  the  same  into  money,  which, 
in  such  case,  I  am  agreed  to,  and  hereby  au- 
thorize and  impower  to  be  done.  Then  be  it 
known,  that  the  moneys  arising  from  the  sale 
of  my  farm  and  all  my  real  estate,  I  wish  and 
direct  to  be  equally  divided  between  or  among 
my  wife  and  children  above  mentioned,  sub 
ject  as  before  stated  to  the  deductions  and  pro- 
1 1O*J  visions  ordered  to  *be  made  in  relation 
to  the  parts  of  John  and  Abraham  (two  of  the 
children  of  testator),  share  and  share  alike,  to 
them,  their  heirs  and  assigns  forever."  By  a 
subsequent  clause,  the  testator  directed  Abra- 
ham's proportion  of  the  moneys,  to  be  put  out 
at  interest,  and  the  same  to  be  paid  to  him  by 
the  executors  ;  and  the  principal  to  be  paid  to 
him  in  the  discretion  of  the  executors,  as  cir- 
cumstances should  require.  In  Aug.,  1835,  the 
executors  named  in  the  will  of  the  testator, 
his  widow,  and  six  of  his  children,  united  in  a 
conveyance  of  two  tracts  of  land  whereof  the 
testator  died  seised  to  Abraham Varick ;  the  deed 
containing  covenants  of  seisin  and  warranty.  At 
the  time  of  the  conveyance,  three  of  the  children 
of  the  testator  were  dead,  having  died  subse- 
quent to  the  making  of  the  will  and  previous 
to  the  decease  of  the  testator,  viz. :  Abraham, 
who  died  intestate  and  without  issue  ;  John, 
who  died,  leaving  nine  children,  his  lawful 
heirs  ;  and  Nathaniel,  leaving  six  children,  his 
lawful  heirs  ;  several  of  which  heirs  of  John 
and  Nathaniel,  at  the  time  of  the  putting  in  of 
the  answers,  were  minors.  Varick  executed 
a  mortgage  to  secure  a  portion  of  the  purchase 
money,  and  he  and  Edwards,  the  appellants 
in  this  case,  executed  a  bond  as  collateral  se- 
curity for  the  payment  of  the  same.  Edwards, 
under  a  contract  with  Varick,  entered  into  im- 
mediate possession  of  the  premises,  and  con- 
tinued in  possession  at  the  time  of  the  putting 
in  of  the  answers.  Edwards  alleged  that  he 
had  been  informed  and  believed  that  the  heirs 
at  law  of  John  and  of  Nathaniel,  the  children 
of  the  testator,  or  some  of  them,  had  set  up  a 
claim  to  an  undivided  part  of  the  premises  con- 

tSee  Talmadge  v.  Wallis,  25  Wend.,  107. 
WEND.  26. 


veyed  to  Varick  ;  and  that  some  of  the  said 
heirs  had,  therefore,  actually  commenced  pro- 
ceedings for  the  purpose  of  enforcing  such 
claim  ;  and  he,  therefore,  insisted  that  if  such 
claim  was  valid,  a  deduction  ought  to  be 
made  from  the  amount  claimed  to  be  due  on 
the  mortgage  to  the  extent  of  the  interest 
of  such  heirs ;  and  that  such  heirs  were 
necessary  and  proper  parties  to  be  made  de- 
fendants in  the  suit  before  a  decree  could  prop- 
erly *be  made  for  a  sale  of  the  whole  [*  1 1  1 
of  the  mortgaged  premises.  The  case  was 
heard  on  bill  and  answers,  and  a  decree  made 
for  the  sale  of  the  mortgaged  premises,  and  for 
an  execution  against  Varick  and  Edwards, 
for  any  deficit  there  might  be  after  a  sale. 
From  this  decree.  Edwards  appealed  to  this 
court,  where  the  case  was  argued  by, 

Messrs.  S.  Stevens  and  O.  Edwards,  for 
the  appellant. 

Mr.  J.  Rhoades,  for  the  respondents. 
Points  submitted  and  argued  on  the  part  of  the 
appellant. 

I.  The  will  of  John  Bodine,  Sr.,  conferred 
no  authority  upon  his  executors  to  sell  his  real 
estate.     Rathbonev.    Wiltshire,   4  Madd.,  44; 
Draytonv.  Drayton,  2  Dessau.,  250,  n. ; School- 
bred  v. Dray 'ton,  Dessau.,  246;  Sugd.  Pow.,  172 
173,   ed.    of   1823;  Touch.,   314;    Dy.,   219; 
Mansettv.  Mansell,  Wilmot's  Op.;  Wharton's 
Touch. 

II.  Consequently.  Edwards  and  Varick  ac- 
quired  title  only  to  three  undivided  fourth 
parts  of  the  mortgaged  premises,    under  the 
conveyance  to  them  from  the  six  children  and 
executors  of  John  Bodine,  Sr. 

III.  The  defendants,  Edwards  and  Varick, 
are,  therefore,   in  equity  only  liable  to  pay 
three  fourths  of  the  purchase  money  agreed  to 
be  given  for  the  whole  premises. 

IV.  The  decree,  therefore,  instead  of  being 
that  the  defendants  pay  the  whole  amount  of 
the  purchase  money  remaining  due,  and  that 
the  whole  of  the  mortgaged  premises  should  be 
sold  in  default  of  such  payment,  should  have 
been  that  defendants   were  only  liable  to  pay 
three  fourths  of  the  amount  of  such  purchase 
money,  and  a  reference  to  a  master  should 
have  been  ordered,  with  directions  to  ascertain 
and  report  the  whole  amount  agreed  to  be  paid 
for  the  premises,  the  amount  paid  down,  and 
the  amount  paid  since  the  giving  of  the  mort- 
gage— the  aggregate  of  which  amounts  should 
be  deducted  from  the  three  *f ourths  of  [112 
the  purchase  money,  and   the  decree  against 
the  defendants  for  the  balance  of  the  three 
fourths  of  the  purchase  money  only  and  the 
interest  thereon,  and  three  undivided   fourth 
parts  of  the  mortgaged  premises  only  should 
have  been  directed  to  be  sold  in  case  such  bal- 
ance was  not  paid.     2  Johns.  Ch.,  519  ;  John- 
son v.  Gere,  2  Id.,  546,  McAllister  v.  Reab,  4 
Wend.,  483;  S.  0.,  8  Id.,  109;  Ives  v.  Van  Epps, 
22  Id.,  155. 

Points  submitted  and  argued  on  the  part  of  the 

respondents. 

I.  The  mortgage  set  forth  in  the  bill,  in  this 
ause,  having  been  made  to  secure  the  pay- 
ment of  part  of  the  purchase  money  of  the 
mortgaged  premises,  which  at  the  time  the 
mortgage  was  made,  were  conveyed  by  the 
mortgagees  to  the  mortgagor,  with  the  usual 

1029 


112 


COUKT  OP  EKRORB,  STATE  OF  NEW  \ORK. 


1841 


covenants  and  warranty,  and  the  mortgagor 
having  entered  into  possession  of  the  premises, 
under  the  title  acquired  by  such  conveyance, 
and  continuing  to  hold  under  that  title,  he  can- 
not  in  a  suit  to  foreclose  such  mortgage,  or  to 
obtain  a  sale  for  the  satisfaction  thereof,  set 
up  in  defense,  that  such  title  is  defective,  and 
on  that  ground  claim  to  be  relieved  from  the 
mortgage.  Bumpus  v.  Plainer,  1  Johns.  Ch., 
218  ;  Abbott  v.  Allen,  2. Johns.  Ch.,  519  ;  Leev. 
Porter,  5  Johns.  Ch.,  268. 

II.  No  defect  in  the  title  is  shown.     There 
is  no  allegation  in  the  answer  of  the  appellant, 
that  the  deed  to  Varick  did  not  convey  a  good 
and  perfect  title.     He  merely  says  that  he  has 
been  informed  and   believes  that  the  heirs  at 
law  of  John  Bodine,  Jr.,  and   Nathaniel  Bo- 
dine,  or  some  of  them,  have  set  up  a  claim  to 
an  undivided  part  of  the  premises. 

III.  The  conveyance  to  Varick  by  the  ex- 
ecutors of  Bodine,   with  the  consent  of  his 
widow  and  the  six  surviving  children,  was  a 
valid  execution  of  the  power  to  sell,  contained 
in  the  will. 

After  advisement,  the  following  opinion  was 
delivered  : 

1  13*]     *By  Mr.  Justice  Bronson.    Two  of 

the  children  of  John  Bodine,  the  elder,  John 
and  Nathaniel,  died  before  their  father,  each 
leaving  issue,  and  their  children  did  not  unite 
with  the  executors  and  six  surviving  children 
of  John  Bodine,  the  elder,  in  the  deed  to  Var- 
ick. This,  it  is  said,  may  affect  Varick's  title 
as  to  two  eighths  of  the  property.  The  appel- 
lant says  in  his  answer,  he  has  been  informed 
and  believes  that  the  heirs  at  law  of  John  and 
Nathaniel, or  some  of  them,  have  set  up  a  claim 
to  an  undivided  part  of  the  premises,  and  that 
some  of  the  heirs  have  actually  commenced 
proceedings  to  enforce  the  claim  ;  and  he  in- 
sists, that  if  the  claim  is  valid  a  deduction 
should  be  made  from  the  mortgage  debt  to  the 
extent  of  the  interest  of  those  heirs.  If  any  of 
the  heirs  had  actually  commenced  a  suit  to  re 
cover  a  portion  of  the  land  the  appellant  would 
be  quite  likely  to  know  it,  for  he  has  been  in 
possession  ever  since  the  conveyance  to  Varick 
and  the  giving  of  the  mortgage.  No  such  suit 
is  alleged  in  his  answer,  nor  has  he  stated  that 
he  believes  the  heirs  of  John  and  Nathaniel 
have  a  valid  claim,  or  that  there  is  any  defect 
whatever  in  the  title  of  Varick.  I  very  much 
doubt  whether  the  appellant  has  made  such  an 
allegation  in  his  answer,  in  relation  to  the  sup- 
posed defect  of  title,  as  would  authorize  the 
Court  of  Chancery  to  take  any  notice  of  the  de- 
fense on  which  he  relies.  But  waiving  that  con- 
sideration, and  assuming,  for  all  the  purposes 
of  the  defense,  that  the  heirs  of  John  and 
Nathaniel  have  a  good  title  to  an  undivided 
fourth  part  of  the  property,  that  fact  does  not 
constitute  a  good  defense  to  the  proceeding  to 
enforce  payment  of  the  mortgage  debt.  No 
fraud  is  alleged.  If  there  is  any  defect  of  title 
in  the  mortgagor,  it  is  the  result  of  mutual 
mistake.  Varick,  or  what  is  the  same  thing  in 
legal  effect,  the  appellant,  with  the  consent  of 
Yurick,  took  immediate  possession  under  the 
deed,  and  still  continues  in  the  undisturbed 
possession  of  the  property.  No  one  has  brought 
any  suit  to  question  Varick's  title,  and  as  far 
as  we  can  know,  none  will  ever  be  brought. 
1030 


But  should  he  ever  be  'disturbed  he  [*1 14 
has  an  ample  remedy  on  the  covenants  in  the 
deed.  More  than  that,  he  might  have  sued  be- 
fore this  time, and  may  still  sue  when  he  pleases, 
on  the  covenant  of  seisin.  If  there  was  a  seri- 
ous question  about  the  title.and  a  suit  bad  act- 
ually been  commenced  to  recover  a  portion  of 
the  land,  chancery  might  enjoin  the  respond- 
ents from  proceeding  at  law  to  collect  the  whole 
amount  of  the  mortgage  debt,  until  the  title 
had  been  tried.  Johnson  v.  Oere,  2  Johns.  Ch., 
546.  And  in  such  a  case,  where  the  proceed- 
ings to  collect  the  mortgage  debt  are  com- 
menced in  chancery,  that  court  might  perhaps 
stay  the  foreclosure  suit,  until  there  had  been 
a  trial  at  law.  But  here,  as  I  have  already  re- 
marked, there  is  not  and  may  never  be  a  suit 
to  call  in  question  Varick's  title.  It  is, then, no 
answer,  either  for  him  or  the  appellant,  to  say 
peradventure  the  title  may  fail,  and  thus  call 
on  a  court  of  equity  to  try  in  this  collateral 
manner  and  without  the  proper  parties  a  ques- 
tion which  properly  belongs  to  a  court  of  law. 
If  the  purchaser  has  not  been  ousted,  he  must 
pay  the  mortgage  debt,  and  take  his  remedy  on 
the  covenants  in  his  deed  should  he  ever  be 
disturbed.  The  question  has  been  settled  in  this 
state  nearly  30  years,  Bumpus  v.  Plainer.  1 
Johns.  C11.J213;  Abbott  v.  A  lien,  2  Id.,  519.  The 
fact  that  there  may  be  now  a  decree  in  person- 
am,  as  to  any  balance  which  may  remain  after 
a  sale  under  the  mortgage,  does  not  alter  the 
principle.  Leggett  v.  McCarty,3  Edw.  Ch.,124. 
There  could  be  no  doubt  about  the  matter,  if 
there  had  been  no  decision  on  the  point  since 
the  Revised  Statutes  took  effect.  Th«  princi- 
ple laid  down  by  Chancellor  Kent  is,  that  the 
alleged  defect  of  title  must  be  tried  at  law. and 
if  the  mortgagor  remains  in  the  undisturbed 
possession  of  the  property,  he  must  pay  the 
mortgage  debt.  The  creditors  may  resort  to  the 
bond  as  well  as  the  mortgage,  and  there  is  no 
relief  in  equity.  This  covers  the  whole  ground. 
I  might  discuss  this  matter  upon  principle. but 
I  have  thought  it  enough  *to  show  how  [*1 15 
the  question  stands  upon  authority.  I  shall  vote 
for  the  affirmance  of  the  decree. 

On  the  question  being  put — shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
present  who  had  heard  the  argument  answered 
in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  wot 
affirmed. 

Cited  in-2  Barb.  Ch..  595 ;  2  Sandf .  Ch.,  348 ;  74  N. 
Y..  93  (30  Am.  Hep.,  270);  2  Keyes,  15 :  2  Abb.  App. 
Dec.,  9fi ;  23  Hun.  11 ;  3  Sandf.,  121;  3  Leg:.  Obs.,  342; 
84  111.,  261. 


LIVINGSTON,  Appellant, 

AND 

REYNOLDS,  Respondent. 

Waste,  What  is — Appeal  from  Order. 

It  is  waste  for  a  tenant  to  cut  down  and  use  wood 
jrrowingr  on  the  demised  premises  to  burn  brick  for 
sale,  where  he  has  covenanted  not  to  cut  down,  de- 
stroy or  carry  away  any  more  wood  or  timber  than 
should  be  actually  used  and  employed  on  the  farm, 
and  that  he  would  not  make  any  manner  of  waste, 
sale  or  destruction  of  the  wood  or  timber. 

An  appeal  lies  from  an  order  of  the  Chancellor  dis- 
solving an  injunction  to  prevent  waste.t 

Citation-2  Hill,  159. 

tSee  16  Wend.,  373. 
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A  PPEA.L  from  chancery.  Mary  Livingston, 
J\.  the  appellant, filed  a  bill  in  chancery  against 
James  Reynolds,  the  respondent,  charging  him 
with  waste  as  the  tenant  for  lives  of  a  farm, 
the  reversion  of  which  belongs  to  the  appel- 
lant. The  farm  contains  about  180  acres,  and 
was  demised,  in  1799,  to  one  John  Reynolds. 
At  the  time  of  the  demise  of  the  180  acres,  there 
was  a  lease  executed  by  the  same  lessor  to  the 
same  lessee  of  a  wood  lot  of  30  acres,  immedi- 
ately adjoining  the  180  acres,  which,  together 
with  the  principal  lease,  was  assigned  by  the 
lessee  to  the  present  tenant.  The  lease  for  the 
180  acres  contained  a  covenant  on  the  part  of 
the  lessee  that  he  would  "not  injure.cutdown, 
take,  destroy  or  carry  away,  upon  or  from  the 
hereby  demised  farm,  any  more  wood  or  tim- 
ber than  shall  be  actually  used  and  employed 
thereon,"  and  that  he  would  "not  make,  or 
1 16*]  suffer  to  be  made,  any  *manner  of 
waste,  sale  or  destruction  in  the  wood  or  tim- 
ber as  aforesaid,  by  any  ways  or  means  what- 
soever." In  May,  1838,  the  defendant  cut  about 
20  cords  of  wood  on  the  180  acre  lot,  with 
which,  in  the  autumn  of  that  year  he  burnt  a 
brick  kiln,  the  clay  for  the  brick  being  dug  on 
the  same  lot.  The  brick  were  burnt  to  be  sold, 
and  about  one  half  of  the  quantity  made  were 
accordingly  disposed  of  ;  the  residue  remain- 
ing on  hand.  The  quantity  of  woodland  left 
on  the  180  acre  lot  did  not  exceed  8  or  10  acres. 
The  complainant  prayed  for  an  injunction  and 
subpoena  :  and  an  injunction  was  accordingly 
issued,  enjoining  the  defendant  from  cutting 
down  any  more  wood  standing  and  growing  on 
the  180  acre  lot,  and  from  digging  up  the  soil 
thereof  for  the  purpose  of  making  brick  ;  but 
permitting  him  to  cut  wood  and  timber  for 
fencing  and  fuel.  The  defendant  put  in  an  an- 
swer insisting  that  he  had  the  right  to  cut  wood 
to  burn  brick,  and  that  the  wood  charged  to 
have  been  cut  was  not  needed  to  be  left  stand- 
ing for  any  useful  purpose;  the  30  acre  wood 
lot  afforded  an  ample  supply  of  fuel  and  tim- 
ber for  all  useful  purposes  upon  the  farm;  and 
that  the  land  from  which  the  wood  was  cut  is 
excellent  arable  land,  and  more  valuable  for 
agricultural  purposes  than  it  was  when  the 
wood  was  upon  it.  Upon  the  answer,  and  affi- 
davits corroborating  it,  the  defendant  moved 
for  a  dissolution  of  the  injunction.  The  Chan- 
cellor dissolved  the  injunction,  delivering  the 
following  opinion: 

"  This  is  an  application  to  dissolve  an  in- 
junction restraining  the  defendant,  who  is  a 
lessee  of  the  premises  for  lives,  from  digging 
up  the  soil  for  the  purpose  of  making  brick,  or 
from  cutting  any  wood  or  timber  except  for 
fencing  or  fuel.  The  covenant  in  the  lease  is 
that  the  lessee  will  not  cut  down,  take,  or  carry 
away  upon  or  from  the  farm  any  more  wood 
or  timber  than  shall  be  actually  used  and  em- 
ployed thereon,  and  will  not  make  or  suffer  to 
be  made  any  manner  of  waste,  sale  or  destruc- 
117*]  lion  of  the  *wood  or  timber  as  aforesaid 
by  any  ways  or  means  whatsoever.  It  appears 
by  the  answer  that  no  waste  has  been  commit- 
ted and  no  wood  cut  down  to  be  carried  off  the 
premises  ;  but  that  the  defendant  has  cut  and 
claims  the  right  to  cut  the  wood  for  the  pur- 
pose of  burning  brick  at  a  brick  kiln  on  the 
premises,  and  to  use  the  clay  for  the  purpose 
of  making  brick. 
WEND.  26. 


The  restriction  in  this  lease  does  not  prevent 
the  defendant  from  cutting  wood  for  the  burn- 
ing of  brick  on  the  premises,  any  more  than 
from  using  it  for  fuel  for  his  house,  provided 
it  is  not  contrary  to  good  husbandry  ;  so  as  to 
be  included  in  the  general  prohibition  against 
waste.  It  is  not  alleged  in  the  bill  that  the 
burning  of  bricks  is  an  unusual  business  on 
this  and  other  farms  in  the  neighborhood,  or 
that  it  is  contrary  to  good  husbandry  to  use  a 
portion  of  the  wood  for  that  purpose;  or  even 
that  the  burning  of  bricks  is  a  new  business 
which  was  not  carried  on  there  at  the  time  of 
giving  the  lease. 

Upon  the  facts  as  they  now  appear  I  think 
the  injunction  should  be  dissolved,  and  that 
the  complainant  should  be  left  to  her  remedy 
at  law,  by  an  action  of  covenant  or  of  waste, 
if  the  burning  of  bricks  or  cutting  wood  for 
that  purpose  is  actual  waste.  It  does  not  ap- 
pear to  be  a  case  of  sufficient  importance  to  au- 
thorize this  court  to  interfere  by  a  preliminary 
injunction  before  the  complainant  has  estab- 
lished her  right  at  law.  The  injunction  must, 
therefore,  be  dissolved." 

A  decree  was  entered  accordingly,  from 
which  the  complainant  appealed  to  this  court. 
The  case  was  argued  here  by, 

Mr.  J.  Sutherland,  for  the  appellant. 

Mr.  H.  Hogeboom,  for  the  respondent. 

Points  submitted  and  argued  on  the  part  of  the 

appellant. 

I.  From  the  covenants  in  the  lease,  and  from 
the   fact,  that  a  lease  of  a  wood  lot  for   the 
use  of  the  farm  was  executed  *at  the  [*1 18 
same  time  to  the  same  party,  it  is  evident  that 
the  farm  was  cultivated  and  mostly  cleared  at 
the  time  of  the  execution  of  the  leases  to  John 
Reynolds. 

II.  Whether  the  business  of  burning  bricks 
on  the  farm  was  or  was  not  a  new  business,  or 
whether  it  was  or  was  not  carried  on  there  at 
the  time  of  giving  the  leases,  if  material,  should 
have  been  stated  affirmatively  by  the  defend- 
ant in  his  answer,  and  could  not  be  required 
to  be  shown  negatively  by  the  complainant  in 
her  bill.  The  business  of  burning  bricks  is  no 
part  of  husbandry,  good  or  bad. 

III.  The  cutting  and  burning  the  wood  for 
the  purpose  of  making  bricks  for  sale;  the 
clearing  of  three  acres  in  one  place  and  of 
about  one  acre  in  another;  the  digging  of  clay 
for  the  purpose  of  making  bricks,  charged  by 
the  bill  and  admitted  by  the  answer  are,  in 
judgment  of  law,  waste.     There  is  nothing  to 
be  left  to  the  discretion  of  a  jury,  or  to  be 
determined  by  testimony,  but  the  amount  of 
damages.  2  Bl.  Com.,  281,  282;  Woodf.  Land. 
&  T.,  217,  229,  230;  Co.  Litt.,  53  a,  b;  1  Crui. 
Dig.,  64-67,  sec.  25. 

IV.  It  was,  therefore,  the  duty  of  the  Chan- 
cellor to  interpose,  and  by  injunction  restrain 
the  commission  of  further  waste,  and  the  in- 
junction which  was  granted  ought  not  to  have 
been  dissolved.  Eden,  Injunc.,  115;  3B1.  Com., 
438;    Kane  v.  Vanderburg,  1   Johns.  Ch.,  11; 
Gibson  v.  Smith,  2  Atk.,  182;  Hawley  v.  Clowes, 
2  Johns.  Ch..  122;  3  Id.,  311;  4  Id.,  21;  5  Id., 
169  ;  6  Id.,  497  ;  1  Hopk.,  342  ;  1  Paige,  97;  3 
Id.,  259;  Sid.,  522. 

Points  submitted  and  argued  on  the  part  of  the 

respondent. 

I.  The  cutting  and  burning  of  the  wood 
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mentioned  in  the  bill  and  answer  constituted 
no  waste,  and  did  not  infringe  the  covenant  in 
the  lease,  even  if  appropriated  to  no  useful 
purpose.  The  wood  cut  was  in  patches  or  small 
1 19*]  parcels.  *There  was  an  abundant  sup- 
ply of  wood  and  timber  on  other  parts  of  the 
farm.  Most  of  the  wood  cut  was  entirely  un- 
suitable for  timber.  The  land,  when  cleared, 
became  good  arable  land,  and  valuable  for  ag- 
ricultural purposes.  Such  as  was  suitable,  was 
devoted  to  fencing  and  fuel.  The  land  was 
more  valuable  and  profitable,  when  cleared, 
than  when  in  wood.  It  was  entirely  consistent 
with  good  husbandry  to  cut  off  the  wood.  If 
the  land  cleared  was  suitable  and  proper  for 
cultivation,  it  is  no  waste  to  cut  off  the  wood 
and  timber,  even  though  no  use  be  made  of 
the  wood  and  timber  cut.  Jackson  v.  Brown- 
son,  7  Johns.,  233. 

II.  The  appropriating  of  the  wood  cut  to 
the  making  and  burning  of  brick,  and  the  sub- 
version of  the  soil  for  the  same  purpose,  were 
not  a  breach  of  the  covenant  in  the  lease  against 
waste.      The    lease   contains   no   prohibition 
against  using  the  wood  and  soil  for  the  pur- 
pose of  making  brick.     The  bill  of  complaint 
does  not  charge  in  terms  that  such  use  of  the 
wood  and  soil  constitutes  such  waste.    It  does 
not  charge  that  the  burning  of  bricks  is  an  un- 
usual business;  that  it  is  contrary  to  good  bus 
bandry;  or  that  it  has  not  been  carried  on  for 
years  ;  or  was  not,  when  the  lease  was  given. 
Any  appropriation  of  the  wood  and  soil,  which 
does  not  work  a  permanent  or  essential  injury 
to  the  inheritance,  is  not  waste.  7  Johns.,  235; 
3  Paige,  259. 

III.  The  case,  when  most  favorably  viewed 
for  the  complainant,  leaves   the  question  of 
waste  or  no  waste  doubtful;  the  remedy  at  law 
is  clear  and  ample;  the  damages  are  trivial; 
and  the  amount  in  controversy  small.  In  such 
cases,  the  Court  of  Chancery  does  not  inter 
fere  by  preliminary  injunction.  "To  what  ex- 
tent wood  may  be  cut  before  the  tenant  is  guil- 
ty of  waste,  must  be  left  to  the  sound  discre- 
tion of  a  jury  under  the  direction  of  the  court." 
Van  Ness,  «/.,  7  Johns.,  233  ;  Spencer, J.,  Id., 
237.     The  complainant  has  an  ample  remedy 
at  law  by  action  of  covenant  or  of  waste    Id., 
12O*]  2  R.  S.,  258.  *The  land  used  for  burn- 
ing bricks  lies  low,  is  of  clay  soil,  is  washed 
by  the  creek,  is  only  a  quarter  of  an  acre  in 
extent,  is  only  fit  when  improved  for  grass  or 
hay,  and  may  be  rendered  suitable  for  that 
purpose  as  easily  as  after  a    succession  of 
crops.     The  land  from  which  the  wood  has 
been  cut,  is  more  valuable  now  than  hereto 
fore.  Under  these  circumstances,  the  Court  of 
Chancery  does  not  interfere — at  any  rate  until 
the  complainant  has  established  her  right  at 
law.  4  Johns.  Ch.,  21. 

IV.  The  injunction  was  rightfully  dissolved, 
because  it  restricted  the  appropriation  of  wood 
and  timber  solely  to  purposes  of  fencing  and 
fuel.   The  permission  to  cut  and  use  the  wood 
and  timber  should  at  least  have  been  extended 
so  far  as  to  include  repairs  upon  all  buildings 
and  erections  on  the  premises.    2  R.  8. 

After  advisement,  opinions  were  delivered 
by  Mr.  J.  Cowen  and  by  the  President  of  the 
Senate.  The  opinion  of  the  former  will  be 
found  in  2  Hill,  159;  the  opinion  of  the  latter  is 
as  follows: 
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Bv  the  President  of  the  Senate.  The  bill 
filed  in  this  cause  sets  forth  a  lease,  alleges- 
waste,  and  prays  an  injunction  against  future 
waste,  and  an  account  and  satisfaction  for  that 
already  committed.  Upon  the  bill  and  accom- 
panying affidavit  an  injunction  was  issued;  an 
answer  was  put  in  and  a  motion  made  to  dis- 
solve the  injunction.  Upon  the  hearing  of  this 
motion,  the  Chancellor  dissolved  the  in  junction 
and  dismissed  the  case  on  the  ground,  that 
"  The  case  did  not  appear  to  be  of  sufficient 
importance  to  authorize  the  court  to  interfere 
by  preliminary  injunction  before  the  com- 
plainant had  established  her  right  at  law." 
From  this  order  of  the  Chancellor  the  complain- 
ant appeals  to  this  court. 

The  main  questions  presented  in  this  case 
for  the  consideration  and  decision  of  the  court 
are:  1.  Was  the  defendant  below  guilty  of 
such  waste  as  is  prohibited  by  law,  and  unau- 
thorized by  the  contract  of  the  parties?  and  if 
*so;  2.  Was  that  waste  such  as  to  jus-  [*121 
tify  or  require  the  Chancellor  to  interfere  in  the 
manner  prayed  in  the  bill?  The  case  seems  to 
me  very  clear  upon  both  these  points. 

The  term  "waste,"  is,  in  the  law,  a  tech- 
nical term.  Under  the  adjudications  of  the 
courts  it  has  acquired  a  precise  and  definite 
meaning.  That  the  acts  of  the  defendant,  al- 
leged in  the  bill,  admitted  in  the  answer  or 
proved  in  the  case,  constituted  waste,  I  enter- 
tain no  doubt.  The  question  arises,  whether 
such  waste  was  authorized  by  the  contract  of 
the  parties  contained  in  the  lease.  I  think  a 
fair  interpretation  of  the  covenants  of  that  lease 
will  clearly  show  that,  so  far  from  being  au- 
thorized, it  was  expressly  prohibited.  The 
clause  of  the  lease  applicable  to  this  point  is  as 
follows:  "  And  also  that  he,  the  said  party  of 
the  second  part,  shall  not,  nor  will  not,  injure, 
cut  down,  take,  destroy,  or  carry  away,  upon 
or  from  the  hereby  demised  farm,  any  more 
wood  or  timber  than  shall  be  actually  used  and 
employed  thereon;  and  shall  not,  and  will  not,, 
make  or  suffer  to  be  made  any  manner  of 
waste,  sale,  or  destruction  in  the  wood  or  tim- 
ber as  aforesaid,  by  any  ways  or  means  what- 
soever." Under  this  lease,  and  the  common 
law,  the  tenant  was  entitled  to  all  necessary 
materials,  whether  of  timber,  clay  or  stone, 
for  reasonable  and  necessary  use  and  repairs 
on  the  premises.  He  was.  in  the  ancient  but 
well  defined  language  of  the  law,  entitled  to 
reasonable  and  customary  estovers,  such  as 
house-bote,  fire-bote,  fence-bote,  plough  bote, 
etc.;  but  brick-bote  for  sale  is.  I  believe,  un- 
known to  the  common  law,  as  it  is  to  all  other 
law.  But  the  Chancellor  says  that  "  The  re- 
striction in  this  lease  does  not  prevent  the  de- 
fendant from  cutting  wood  for  burning  brick 
on  the  premises,  any  more  than  for  using  it 
for  fuel  for  his  house,  provided  it  is  not  con- 
trary to  good  husbandry,  so  as  to  be  included 
in  the  general  prohibition  against  waste."  I 
know  not  what  may  be  the  peculiar  ideas  of 
the  Chancellor  of  good  husbandry;  but  if  they 
consist  with  the  digging  up  of  the  soil,  the 
cutting  down  of  valuable  timber,  and  the  using- 
of  both  in  *making  brick  for  sale  off  [*1  22 
the  demised  premises,  then  his  ideas  as  well  of 
husbandry  as  of  waste,  must  differ  materially 
from  the  generally  received  opinion  of  the 
world  in  relation  to  both.  In  England,  where 
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their  system  of  agriculture,  from  the  peculiar 
circumstances  and  necessity  of  the  case,  is 
more  fixed  and  regular  than  ours,  the  conver- 
sion not  only  of  woodland,  but  even  of  mead- 
ow and  pasturage,  into  arable,  and  the  reverse; 
as  well  as  that  of  meadow  and  pasturage  into 
woodland,  and  the  reverse,  would  be  deemed 
waste.  Although  these  strict  rules  of  the  old 
world  may  not  have  been  adopted,  in  all  their 
rigor,  among  the  broad  and  fertile  acres  of 
our  own  young  and  free  country,  yet  I  believe 
that  the  Chancellor's  peculiar  notions  of  good 
husbandry,  have  never  obtained  currency  even 
among  the  most  irregular  and  slovenly  culti- 
vators of  our  soil. 

But  it  is  said  that  clearing  the  land  of  its 
timber  and  reducing  it  to  cultivation  was  a  ben- 
efit rather  than  an  injury  to  the  estate;  and, 
therefore,  was  not  waste.  What  may  be  an 
immediate  benefit  to  the  tenant,  may  be  a  per- 
manent injury  to  the  landlord.  Besides,  if  it 
were  really  advantageous  and  desirable  to  re- 
duce this  woodland  into  cultivation,  its  being 
done  by  the  tenant  without  the  consent  of  the 
landlord,  would  injure  the  latter  in  just  so  far 
as  the  value  of  the  timber  exceeded  the  ex- 
pense of  cutting  it  down  and  clearing  the  land. 
But  injury  is  not,  as  has  been  said  in  this  case, 
the  test  of  waste:  but  disherison  of  him  in  re- 
mainder or  reversion.  The  tenant  in  this  case 
has  destroyed  timber  which  he  cannot  repro- 
duce; and  has  carried  off  the  demised  premises 
soil,  which  he  cannot  restore.  This  is  disheri- 
son. The  estate  in  remainder  or  reversion  is 
wasted.  Whether  the  injury,  resulting  from 
that  waste,  be  much  or  little,  it  is  in  either 
case  still  waste.  But  the  Chancellor  says  that 
the  case  did  not  appear  of  sufficient  importance 
to  authorize  the  court  to  interfere  by  a  pre- 
liminary injunction.  This  brings  us  to  a  con- 
sideration of  the  second  point  above  stated. 
123*]  *If  what  has  been  already  said  on 
the  first  point  be  at  all  correct,  quite  enough 
did  appear  in  the  case  to  show  that  waste  had 
been  committed;  and  even  admitting  that  the 
injury  resulting  to  the  complainant  were  even 
less  considerable  than  it  seems  to  have  been 
viewed  by  the  Chancellor,  that  would  not  have 
materially  varied  the  case.  The  object  of  the 
bill  was  evidently  to  obtain  an  injunction 
against  future  waste,  rather  than  an  account 
and  satisfaction  for  that  already  committed. 
The  acts  which  constituted  the  waste  done, 
were  not  only  admitted  by  the  defendant,  but 
his  right  to  perform  such  acts  was  asserted, 
and  his  intention  of  repeating  them  openly 
avowed.  Now,  the  claim  of  such  a  right,  and 
the  threat  of  exercising  it  were  of  themselves, 
even  without  any  overt  act,  sufficient  to  con- 
stitute a  case  of  equitable  cognizance;  but 
when  the  sincerity  of  such  claim  of  right,  and 
the  good  will  of  such  threat  of  its  exercise  were 
verified  by  aggravated  acts  of  waste  already 
committed,  these  were  quite  sufficient,  not 
merely  to  justify,  but  to  require  the  prompt 
and  effective  interference  of  equity.  That  in- 
terference should  have  been  had.  An  account 
and  satisfaction  of  the  waste  already  committed 
should  have  been  decreed,  and  the  injunction 
should  have  been  rendered  absolute  and  per- 
petual. 

My  vote  in  this  case  will  be  given  in  con- 
formity with  these  views. 
.WEND.  26. 


On  the  question  being  put— shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
present  who  had  heard  the  argument.answered 
in  the  affirmative. 

Whereupon,  the  decree  of  the  Chancellor  was 
reversed. 

Same  case— 2  Hill.  157. 
Explained— 6  Barb.,  14. 

Cited  in-3  Sandf.  Ch.,  603 :  70  N.  Y.,  151 ;  16  Hun. 
239 ;  26  Barb.,  414 ;  29  How.  Pr.,  406 ;  7  W.  Dig.,  357. 


*TAYLOR,  Impleaded  with  WILSON,  [*124r 

Appellant, 

AND 

PERKINS,  Respondent. 

Advances — Party  Making,  a  Creditor,  Not  Mort- 
gagor or  Partner — Property  Purchased  by,  Sub- 
ject to  Creditor's  Bill. 

Where  advances  are  made  and  responsibilities  as- 
sumed by  one  individual  to  aid  another  in  establish- 
ing and  carrying  on  a  particular  business  without 
benefit  or  advantage  to  accrue  to  the  party  making 
the  advances,  although  there  be  an  agreement  that 
he  shall  have  the  control  and  disposition  of  the 
property  acquired  by  the  means  thus  furnished,  the 
property  is  subject  to  a  creditor's  bill,  unless  previ- 
ous to  the  filing  thereof  actual  possession  be  taken. 
The  relation  between  the  parties  is  that  of  debtor 
and  creditor :  it  is  not  that  of  mortgagor  and  mort- 
gagee, nor  are  the  parties  partners. 

Citation— 21  Wend.,  300.  .    ' 

A  PPEAL  from  chancery.  Perkins  having,  in 
-iJL  1834,  issued  an  execution  on  a  judgment 
obtained  by  him  against  Wilson  for  $1,412, 
which  was  returned  nulla  bona,  filed  a  cred- 
itor's bill  against  Wilson  in  Dec.,  1837,  making 
Taylor  and  other  persons  parties  thereto,  charg- 
ing them  with  having  in  their  possession  prop- 
erty belonging  to  Wilson.  Taylor  put  in  an- 
answer  stating  that  Wilson  being  insolvent  and 
unable  to  carry  on  business  upon  his  own 
credit,  applied  to  him  in  1835  to  furnish  him 
with  the  means  of  carrying  on  the  business  of 
slaughtering  cattle  and  packing  beef  ;  and  that 
an  arrangement  was  made  between  them,  that 
he  (Taylor)  should  furnish  to  Wilson  the 
means  with  which  to  purchase  cattle  ;  and  to 
re-imburse  him  for  all  advances  he  might  make 
and  to  indemnify  him  against  all  responsibil- 
ities he  might  incur  on  account  of  the  busi- 
ness, he  should  have  and  hold  the  exclusive 
control  and  disposition  of  all  the  beef  which 
should  be  packed  by  Wilson,  and  all  other 
property  and  effects  which  should  be  pur- 
chased by  Wilson  with  moneys  furnished  by 
him  (Taylor)  or  obtained  by  Wilson  upon  his 
(Taylor's)  responsibility.  That  it  was  agreed 
that  he  (Taylor)  should  advance  $10,000  for 
carrying  on  the  business,  and  that  for  such 
further  funds  as  might  be  wanted,  drafts 
should  be  made  upon  commission  merchants  in 
N.  Y.  upon  beef  to  be  consigned  to  them  for 
sale.  Taylor  accordingly  accepted  the  drafts 
*of  Wilson  to  the  amount  of  $10,000,  [*125 
and  became  responsible  to  two  houses  in  N.  Y. 
for  any  advances  they  might  make  to  Wilson 
beyond  property  consigned  to  them.  Under 
this  arrangement,  Wilson  commenced  opera- 
tions at  Albany,  and  did  business  to  the  amount 
of  $300,000.  On  the  filing  of  the  bill  by  Per- 
kins an  injunction  was  issued,  and  at  the  time 
of  the  service  of  the  injunction  there  were  on 
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hand  at  the  slaughtering  house  in  Albany,  287 
barrels  of  beef  and  89  barrels  of  hams,  worth 
$4,694,  which  were  subsequently  transmitted 
to  the  commission  merchants  in  N.  Y.,  and  for 
the  value  of  which  Wilson  drew;  but  his  drafts 
not  being  accepted  on  account  of  the  injunc- 
tion, Taylor,  in  Apr.,  1838.  drew  for  the 
amount  in  his  own  name,  and  his  drafts  were 
accepted  and  paid.  Taylor  admitted,  in  his 
answer,  that  the  whole  business  was  carried  on 
by  Wilson  in  his  own  name,  and  that  the  bar- 
rels in  which  the  beef  wan  packed  and  shipped 
were  marked  with  the  name  of  Wilson  ;  but  he 
denied  that  Wilson  was  entitled  to  or  had  any 
interest  in  the  proceeds  of  the  beef,  except  that, 
in  case  of  a  surplus  after  paying  all  charges 
and  expenses,  and  re  imbursing  him  and  dis 
charging  all  his  liabilities,  Wilson  would  have 
been  entitled  to  the  residue  of  the  moneys  aris 
ing  from  the  sale  of  the  beef,  if  any  there 
should  be.  Taylor  and  Wilson  stated,  in  a 
joint  answer  put  in  by  them,  that  up  to  the 
time  of  the  filing  of  the  bill  iu  this  cause  no 
profits  had  been  made  in  the  business,  over  and 
above  the  amount  necessarily  drawn  from  the 
business  by  Wilson  for  the  support  of  himself 
and  family  ;  and  that  after  applying  the  pro 
ceeds  of  the  business  to  the  advances  made  and 
responsibilities  assumed  by  Taylor,  there  was 
a  balance  of  $3,000  due  to  him.  They  further 
stated  that  the  beef  on  hand  at  Albany  at  the 
time  of  the  filing  of  the  bill  in  this  cause,  was 
stored  in  the  slaughtering-bouse  of  Wilson, 
subject  to  the  control  of  Taylor  under  the  ar 
rangement  of  1835  ;  but  it  was  not  alleged  that 
Taylor  took  actual  possession  of  it,  or  that  it 
1 2O*J  was  forwarded  by  him  to  *N.  Y. 
Proofs  were  taken  in  the  cause  substantially 
verifying  the  statement  of  facts  contained  in 
the  answers. 

The  cause  was  heard  on  the  pleadings  and 
proofs  by  the  Asst.  Vice- Chancellor  of  the  First 
Circuit,  who,  after  adverting  to  the  facts  of 
the  case,  delivered  the  following  opinion  : 

"  It  appears  to  me  only  necessary  to  present 
the  facts  with  accuracy  to  lead  to  a  decision. 
Every  act  of  ownership  that  such  property 
was  susceptible  of  was  exercised  by  Wilson, 
and  not  one  by  Taylor.  The  purchase,  the 
preparation,  the  storing  in  his  own  premises, 
the  marking  with  his  own  name,  the  transmis- 
sion, and  the  act  of  drawing  upon  the  pro- 
ceeds, designate  Wilson  as  the  true  owner.  The 
very  fact  of  passing  his  drafts  to  Taylor  is 
rather  an  indication  that  the  latter  relied  upon 
these  for  repayment,  than  a  proof  of  any  own- 
ership in  or  claim  upon  the  property  itself.  At 
any  rate,  there  is  no  view  in  which  the  case 
can  be  presented  stronger  than  as  an  equitable 
lien  created,  and  valid  between  the  parties  ; 
but  under  our  statute  as  to  the  necessity  of  a 
change  of  possession  wholly  void  as  to  cred- 
itors. If  a  written  express  mortgage  would 
have  been  inoperative,  as  is  very  clear,  this 
secret  and  parol  lien  most  clearly  must  be  so. 

Taylor  must  be  decreed  to  pay  the  amount  of 
the  complainant's  judgment,  interest  and 
costs." 

A  decree  was  entered  accordingly,  from 
which  Taylor  appealed  to  the  Chancellor,  who 
affirmed  the  decree  of  the  Vice  Chancellor,  and 
delivered  the  following  opinion  : 

"  I  think  the  Asut.  Vice- Chancellor  Arrived  at 
1034 


the  correct  conclusion,  that  the  general  prop- 
erty of  the  beef  in  question  was  in  the  defend- 
ant, Wilson ;  and  that  Taylor  was  a  mere 
mortgagee  thereof ,  out  of  possession,  to  secure 
advances.  If  so,  his  mortgage,  in  case  it  is  to 
be  considered  as  valid  in  other  respects,  so  as 
to  make  it  valid  and  binding  as  between  Wil- 
son and  Taylor,  was  absolutely  void  as  against 
the  creditors  of  Wilson,  the  property  never 
having  been  delivered  to  or  been  in  the  actual 
possession  *of  Taylor,  the  mortgagee  ;[*127 
and  the  mortgage,  under  which  he  claims  a 
lien  upon  property,  for  the  security  of  his  ad- 
vances, not  having  been  filed  in  the  clerk's 
office,  as  directed  by  the  Act  of  May,  1833. 
From  the  very  nature  of  the  business  it  was 
impossible  that  the  property  should  have  been 
the  exclusive  proceeds  of  the  capital  furnished 
by  the  appellant,  so  as  to  give  it  an  ear  mark  ; 
as  the  personal  services  of  Wilson  himself,  in 
purchasing  and  slaughtering  the  cattle,  and 
packing  the  beef,  etc.,  constituted  a  part  of  the 
value  of  the  beef  in  its  manufactured  state  ; 
and  the  appellant  never  attempted  to  exercise 
any  act  of  ownership  over  the  beef,  until  the 
consignees,  after  the  filing  of  this  bill,  refused 
to  accept  Wilson's  draft.  It  is  evident,  there- 
fore, that  the  parties  to  that  agreement  under- 
stood that  Taylor  was  merely  to  have  a  lien 
upon  the  property  in  the  nature  of  a  mortgage, 
for  security  of  the  advances ;  and  as  there 
could  be  no  legal  lien  without  possession;  ex- 
cept by  a  mortgage,  duly  filed,  it  follows  of 
course  that  the  creditor  by  the  filing  of  his 
bill,  obtained  the  legal  right  to  have  his  judg- 
ment satisfied  out  of  this  property,  which,  at 
the  time  of  filing  the  complainant's  bill,  was  in 
the  possession  of  and  under  the  control  of 
Wilson,  the  judgment  debtor.  The  decision  of 
the  Supreme  Court,  in  Russell  v.  Butterfield,  21 
Wend.,  300,  as  to  a  mortgage  given  for  the 
purchase  money,  is  not  applicable  to  this  case, 
as  the  legal  title  to  this  property  was  never  in 
Taylor,  the  mortgagee.  There,  also,  the  mort- 
gage was  filed  in  the  clerk's  office,  though  it 
was  not  done  immediately. 

Again;  it  would  be  destructive  to  the  inter- 
ests of  commerce  to  establish  the  principle.that 
a  contract  with  the  borrower  of  money,  for  the 
purpose  of  carrying  on  his  ordinary  business, 
should  give  the  lender  a  lien  upon  all  property 
purchased  with  the  capital  thus  furnished,  or 
the  proceeds  of  it,  in  preference  to  the  bona 
fide  creditors  and  purchasers  from  the  borrow- 
er; and  I  am  not  prepared  to  say  such  an  agree- 
ment would  amount  to  a  valid  mortgage,  even 
if  filed  in  the  clerk's  office.  I  am  inclined  to 
the  opinion,  *that  to  make  a  mortgage  [*128 
valid,  under  the  statute,  the  property  intended 
to  be  held  thereby  must  be  so  described  that  it 
can  be  identified,  without  relying  upon  the  dec- 
larations of  the  parties  thereto,  exclusively,  to 
identify  it,  by  reference  to  the  particular  funds 
with  which  it  was,  or  may  afterwards  be  pur- 
chased. 

For  these  reasons,  the  decree  appealed  from 
is  affirmed,  with  costs;  and  the  respondent  is 
to  recover  interest  on  the  amount  decreed  by 
the  Asst.  Vice- Chancellor,  as  damages  for  the 
delay  caused  by  this  appeal." 

Taylor  appealed  from  the  decision  of  the 
Chancellor  to  this  court,  where  the  case  was  ar- 
gued by, 
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Messrs.  J.  Harris  and  M.  T.  Reynolds, 

for  the  appellant. 

Mr.  J.  W.  Gerard,  for  the  respondent. 

Points  submitted  and  argued  on  Hie  part  of  the 

appellant. 

I.  The  appellant  was  the  legal  owner  of  the 
property  specified  in  the  pleadings  and  proofs. 
Because,  1.  It  was  purchased  for  him  by  his 
agent,  and  with  his  funds.     2.  The  claim  of 
Wilson  did  not  relate  to  the  legal  title  to  the 
property,  but  to  a  portion  of  the  proceeds  of 
the  sale.  3.  The  answers  distinctly  set  out  this 
fact,  and  the  proof  instead  of  controverting, 
establishes  it. 

II.  If  the  legal  title  to  the  property  was  not 
in  the  appellant,  he  had  an  equitable  claim, 
which  being  at  least  equal  to  the  respondents, 
a  court  of  equity  will  not  give  its  aid  to  defeat. 

III.  The  statute  relating  to  the  sale  or  mort- 
gage of  chattels  has  no  application  to  this  case: 
1.  This  was  not  a  purchase  by  the  appellant 
from  Wilson.     2.  Nor  was  it  a  mortgage  from 
Wilson  to  appellant.   3.    Certainly  not  a  mort- 
gage which  could  be  recorded.  4.  The  statute 
can  only  be  applied  to  written  mortgages,  and 
other  interests  are  left  as  they  were  before 
the  statute.     They  were  not  abolished  by  the 
statute. 

129*]     *IV.     The  contract  between  the  ap- 
pellant and  Wilson  was  honest,  in  fact,  and  not 
in  violation  of  law  or  public  policy. 
Points  submitted  and  argued  on  the  part  of  tJie 
respondent. 

I.  The  property  in  the  beef,  etc. ,  killed  and 
packed  by  Wilson,  at  his  establishment,  was  in 
him  (Wilson).     The  defendant,  Taylor,  only 
loaned  his  credit  to  Wilson,  and  was  a  mere 
creditor,  if  ever  he  had  to  pay  out  on  his  ac- 
ceptances faster  than  he  was  put  in  funds  by 
"Wilson's  drafts  on  his  agents  in  N.  Y.,  with- 

•out  having  a  specific  lien  or  mortgage  on  the 
beef  for  his  running  acceptances  so  lent. 

II.  If,  as  between  Wilson  and  Taylor,  the 
latter  was  intended  to  have  a  specific  lien  or 
mortgage  on  the  beef,  etc. ,  yet  possession  be- 
ing in  Wilson,  and  he,  the  purchaser,  seller 
and  ostensible  owner,  and  entitled  to  all  the 
profits,  the  beef  was  liable  to  execution  by  his 
judgment  creditors.     Such  would  be  the  case 
even  if  there  was  an  express  mortgage  in  writ- 
ing, it  not  being  recorded  or  accompanied  by 
possession;  the  reason  of  the  statute  applies 
with  more  force  against  implied  liens, than  even 
to  express  ones. 

III.  But  if  the  arrangements  made  by  Tay- 
lor und  Wilson  in  1835,  if  carried  out,  would 
have  given  Taylor  an  equitable  mortgage,  it 
was  never  acted  upon,  but  was  waived  by  the 
clearest  and  strongest  acts  of  waiver,  both  on 
the  part  of  Taylor  and  Wilson. 

After  advisement,  the  following  opinions 
were  delivered: 

Mr  Justice  Bronson  said,  that  according  to 
his  view  of  the  case,  the  relation  of  mortgagor 
and  mortgagee  did  not  exist  between  "Wilson 
and  Taylor,  and  that,  therefore,  in  his  judg- 
ment, the  law  governing  mortgages  had  no  ap- 
plication; nor  was  there  any  fraud  in  the  trans- 
action. The  only  question  is,  who  was  the 
owner  of  the  property,  Wilson  or  Taylor?  If 
13O*]  he  could  protect  the  appellant  *from 
loss  upon  any  known  principle  of  law,  it  would 
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gratify  him;  but  he  had  not  been  able  to  dis- 
cover any  principle  which  would  bear  him  out 
in  doing  so.  The  relation  between  the  parties 
was  that  of  debtor  and  creditor,  and  nothing 
more.  The  appellant  himself,  in  his  answer, 
does  not  claim  to  be  the  owner  of  the  property, 
and  the  agreement  that  he  should  have  the 
control  and  disposition  of  the  beef,  and  of  all 
other  property  and  effects  purchased  by  Wil- 
son with  funds  furnished  by  him,  or  obtained 
on  his  responsibility,  amounted  to  nothing  un- 
til he  availed  himself  of  the  stipulation  by  tak- 
ing actual  possession  of  the  property.  It  had 
been  said  that  the  appellant  and  Wilson  were 
partners,  but  there  was  no  foundation  for  that 
position;  there  was  no  community  of  profits, 
and  it  is  not  to  be  presumed  that  Taylor  him- 
self ever  thought  of  forming  a  partnership 
with  an  insolvent.  All  that  can  be  said  is,  that 
Wilson  was  under  an  honorary  obligation  to 
protect  Taylor  from  loss;  but  Taylor,  not  hav- 
ing obtained  the  control  of  the  property,  and 
the  creditor  having  secured  his  lien,  the  decree 
of  the  Chancellor,  in  his  judgment,  ought  to  be 
affirmed. 

Senator  Verplanck.  The  view  that  I  have 
taken  of  this  transaction  is  this:  It  was  not  a 
partnership,  as  was  maintained,  for  there  is  no 
stipulated  communion  of  profits  between  the 
parties;  nor  were  they  to  participate  on  any 
partnership  principle  in  loss,  since  Taylor  was 
first  to  be  indemnified  for  all  his  advances.  It 
has  none  of  the  features  of  an  agency.  Wilson 
purchasing  and  carrying  on  the  business,  in 
his  own  name,  and  on  his  own  account,  for  his 
own  profit,  aided  merely  by  the  credit  ad- 
vanced to  him  by  Taylor.  It  is  plainly  a  reg- 
ular advance  of  credit  by  Taylor  to  Wilson,  to 
be  secured  by  Taylor's  having  (as  appears  in 
proof)  "the  exclusive  control  and  disposition 
of  all  the  beef  and  property  purchased  by  Wil- 
son, or  obtained  on  his  responsibility."  It  was 
a  contract  that  the  beef,  etc.,  thus  purchased 
by  means  of  Taylor's  credit,  *should  [*  1 3 1 
be  liable  to  be  held  in  pledge  or  mortgage  to 
secure  advances;  but  it  was  not  an  actual 
pledge  or  mortgage  on  specific  property.  It 
was  a  valid  contract  between  Taylor  and  Wil- 
son, by  which  the  former  was  entitled  thus  to 
secure  himself  for  any  of  his  liabilities.  He 
might  have  taken  possession  of  the  beef,  etc., 
when  fit  for  market  and  shipped  it  in  his  own 
name  to  his  agent;  in  which  case  there  would 
have  been  a  valid  and  specific  pledge.  He 
might  have  made  such  arrangement  by  filing 
of  mortgages  from  time  to  time,  according  to 
the  statute,  with  such  precautions  of  publicity 
as  to  the  mode  of  carrying  on  the  business,  as 
would  probably  have  protected  him  without 
actual  possession.  He  did  neither.  The  agree- 
ment betwteen  these  parties,  then,  was  a  con- 
tract, valid  in  itself,  and  binding  upon  them, 
but  not  so  carried  into  effect  by  the  exercise  of 
the  stipulated  "control  and  disposition,"  as  to 
make  it  effectual  against  creditors  or  subse- 
quent purchasers. 

The  decree  should  be  affirmed. 

On  the  question  being  put — shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
present,  who  had  heard  the  argument,  an- 
swered in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  wot 
affirmed. 
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132»1  *THE  MAYOR,  ETC.,  OF  BROOK 
LYN,  Appellant*, 

AND 

G.  H.  AND  P.  A.  MESEROLE,  Respondents. 

Proceedings  of  Municipal  Corporation  in  Laying 
out  Streets — Court  of  Chancery  no  Jurisdiction 
over —  When  May  Interpose  by  Injunction — Act 
of  1835. 

The  Court  of  Chancery  has  no  jurisdiction  over 
the  proceedings  of  a  municipal  corporation  in  the 
laying  out  and  widening  of  streets,  for  the  purpose 
of  reviewing  or  setting  them  aside:  such  jurisdic- 
tion appertains  exclusively  to  the  Supreme  Court. 
A  decree  of  the  Chancellor,  ordering  an  injunction 
staying  such  proceedings  after  a  confirmation  by 
the  Supreme  Court,  was  accordingly  reversed. 

Chancery  may  interpose  to  stay  proceedings  cal- 
culated to  cast  a  cloud  over  the  title  to  real  estate, 
diminishing  its  value  and  leading  to  improper  litiga- 
tion, but  the  exercise  of  this  power  is  necessarily 
limited,  or  the  whole  litigation  of  the  State  in  refer- 
ence to  real  estate  would  be  drawn  into  that  court. 
The  line  of  demarcation  is  not  very  distinct;  but  at 
all  events  that  court  cannot  interpose  by  injunction, 
where  it  has  not  the  power  to  pass  upon  the  princi- 
pal matter  in  the  exercise  of  its  ordinary  conceded 
jurisdiction,  except  in  cases  threatening  irreparable 
injury  to  real  estate,  or  multiplicity  of  suits. 

The  Act  of  the  Legislature  of  23d  April,  1835,  au- 
thorizing the  appointment  of  commissioners  to  lay 
out  streets,  avenues  and  squares  in  the  City  of 
Brooklyn,  conferred  upon  the  commissioners  the 
exclusive  power  to  lay  out  streets,  etc.:  and  all  pro- 
ceedings had'subsequently  to  Sep.  1,1835, by  the  Com- 
mon Council  of  Brooklyn  for  the  widening  of  a 
street,  not  in  conformity  to  the  doings  of  the  com- 
missioners under  the  Act  of  1835  are  void. 

Citations— Laws,  18a5,  p.  136 ;  7  Ves.,  3 :  13  Ves.,  581; 
17  Ves..  Ill :  3  Mylne  &  C.,  97  ;  7  Sim.,  627 ;  1  Johns. 
Ch.,  517 ;  5  Paige,  501 ;  6  Paige,  262 ;  6  Johns.  Ch.,  28. 

A  PPEAL  from  chancery.  The  respondents 
A.  filed  a  bill  in  chancery.  By  the  death  of 
their  father  in  1827,  they  became  seised  of  a 
tract  of  21  acres  of  land  in  the  Town  of  Brook- 
lyn. They  are  females  and,  at  the  time  of  the 
death  of  their  father,  one  was  about  three  years 
old  and  the  other  only  about  one  year  old.  In 
1827,  shortly  after  the  death  of  their  father,  a 
turnpike  road,  called  the  Bedford  road,  was 
laid  through  their  land,  of  the  width  of  66  feet, 
and  of  the  length  of  965  feet.  In  Mar.,  1836, 
application  was  made  to  the  Common  Council 
of  Brooklyn  to  lay  out,  open  and  continue  Bed- 
ford road  (being  within  the  bounds  of  the  city) 
at  the  width  of  80  feet ;  and  such  proceedings 
were  subsequently  had,  that  Commissioners  of 
Estimate  and  Assessment  were  appointed, who 
133*]  appropriated  a  strip  on  *each  side  of 
the  road  of  7  feet  in  width,  extending  the  whole 
length  of  965  feet  through  the  lands  of  the  re- 
spondents. The  commissioners  awarded  to  the 
respondents  $2,168.76,  as  damages  for  the  two 
strips  of  land  thus  appropriated,  but  allowed 
nothing  for  the  land  covered  by  the  Bedford 
road.  The  commissioners  assessed  upon  the 
remaining  lands  of  the  respondents  the  sum  of 
$13,921,  as  benefit  accruing  from  the  widening 
of  the  Bedford  road.  The  doings  of  the  Com- 
missioners of  Estimate  and  Assessment  were 
confirmed  by  the  Supreme  Court  Dec.  22. 1836. 
The  complainants  alleged  that  the  turnpike  road 
was  illegally  laid  through  their  lands  ;  that  no 
damage  was  allowed  to  them  by  the  Commis- 
sioners of  Estimate  and  Assessment  for  the  land 
occupied  by  that  road ;  that  the  sum  imposed  as 
benefit,  and  which  operates  as  a  lien  upon  their 
lands  after  deducting  the  sum  allowed  as  dam- 
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age  exceeds  the  value  of  their  lands;  and  that  if 
the  Common  Council  were  permitted  to  proceed 
and  occupy  the  two  strips  as  a  street,  and  to 
collect  the  sum  assessed  as  benefit,  they  (the 
respondents)  would  be  deprived  of  the  whole 
of  the  lands  without  receiving  any  compensa- 
tion therefor.  (It  seems  that  the  property  of 
the  complainants  would  make  76  building  lots 
of  25  feet  front,  and  100  feet  depth,  which  the 
Corporation,  in  their  answer  to  the  bill.filed  in 
Dec.,  1837,  valued  at  $200  per  lot,  amounting 
to  $15,200;  of  course,  for  the  improvement  of 
increasing  the  width  of  a  street  from  66  to  80 
feet,  the  respondents,  after  deducting  the  sum 
at  which  their  damages  were  assessed,  would 
be  subjected  to  the  payment  of  the  sum  of 
$11,752.24.)  The  respondents  then  alleged  that 
the  Common  Council  had  thus  imposed  an  in- 
cumbrance  upon  their  lands,  rendering  the 
same  of  little  or  no  value,  and  were  endeavor- 
ing to  enforce  the  payment  of  the  sum  of  $11,- 
752  24,  by  warrants  of  distress  against  iheir 
property,  and  if  payment  could  not  thus  be  en- 
forced, then  by  sale  of  their  lands.  The  re- 
spondents *prayed  that  the  incum-  [*134 
brance  thus  created  be  declared  void,  and  the 
lands  discharged;  and  that  the  Common  Coun- 
cil and  their  agents  be  restrained  from  further 
proceedings  in  the  matter  of  the  widening  of 
Bedford  road,  so  far.  as  related  to  the  rights 
and  interests  of  the  respondents,  the  complain- 
ants below. 

The  appellants,  the  defendants  below,  in 
their  answer,  amongst  other  things, alleged  that 
the  damages  of  the  complainants,  occasioned 
by  the  appropriation  of  a  portion  of  their  lands 
for  the  Bedford  road,  that  is,  the  tract  of  965 
feet  in  length,  and  66  feet  in  breadth,  were  ap- 
praised according  to  law  at  the  sum  of  $90,  al- 
though they  admitted  that  the  sum  thus  ap- 
praised, had  not  been  paid  by  the  turnpike 
company;  and  they  further  allege,  that  shortly 
after  such  appraisement,  which  took  place  in 
1828,  the  turnpike  company  opened  a  road 
through  the  lands  of  the  complainants  ;  and 
that  the  same  had  been  since  used  as  a  public 
road  or  highway. 

An  injunction  was  granted  by  the  Vice-Chan- 
cellor of  the  First  Circuit  in  conformity  to  the 
prayer  of  the  bill.  The  defendants  below  ap- 
plied for  a  dissolution  of  the  injunction, which 
was  refused,  and  on  appeal  to  the  Chancellor, 
the  order  of  the  Vice- Chancellor  refusing  1.0  dis- 
solve the  injunction  was  affirmed.  The  defend- 
ants thereupon  appealed  to  this  court.  The  case 
was  argued  here  by. 

Messrs.  J.  A.  Lott  and  G.  Woods,  for  the 
appellants. 

Mr.  D.  Lord,  Jr.,  for  the  respondents. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chief  Justice.  The  bill  in  this 
case  was  filed  for  the  purpose  of  setting  aside 
the  proceedings  of  the  Common  Council  of 
the  City  of  Brooklyn,  in  widening  and  extend- 
ing a  certain  road,  called  the  Bedford  road, 
within  the  limits  of  the  city.  These  proceed- 
ings were  instituted  *in  Mar.,  1836.and  [*135 
were  confirmed  by  the  Supreme  Court  in  De- 
cember of  the  same  year. 

The  road  passed  through  lands  belonging  to 
the  complainants,  and  the  Commissioners  of 
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Estimate  and  Assessment  in  the  valuation  of 
the  property  taken,  allowed  nothing  for  the  site 
of  the  old  road  that  had  been  previously  regu- 
larly laid  out,  and  then  used  and  occupied, and 
which  it  was  proposed  to  widen  and  extend.  I 
do  not  understand  from  the  case,  that  the  ap- 
plication to  the  Common  Council  proposed  to 
interfere  at  all  with  the  ground  thus  already 
in  use  as  a  turnpike  road,  except  to  widen  the 
track  by  adding  a  small  strip  of  land  on  each 
side  within  the  corporate  limits  so  as  to  make 
it  of  the  width  of  80  feet  instead  of  64,  for  the 
better  accommodation  of  the  city  ;  and  in  this 
aspect  of  the  case  it  is  difficult  to  perceive  any 
legal  or  reasonable  claim  for  damages  in  re- 
spect to  it;  for,  if  on  a  dissolution  of  the  turn- 
pike company  the  site  would  revert  to  the 
original  owners,  there  is  nothing  in  the  proceed- 
ings of  the  Common  Council  interfering  with 
this  reversionary  interest.  I  admit  in  that  event 
the  two  strips  along  each  side  of  the  track 
would  make  it  less  valuable;  but,  at  most, that 
was  a  question  of  damages  arising  out  of  the 
appropriation  of  these  strips,  which  rested  in 
the  discretion  of  the  commissioners.  But  as- 
suming that  the  application  included  the  site 
of  the  turnpike  road,  and  that  damages  should 
have  been  awarded  by  the  commissioners  to 
the  complainants,  it  was  but  an  irregularity  in 
their  proceedings  which  should  have  been  taken 
advantage  of,  and  corrected  on  the  motion  for 
confirmation  of  the  report,  and  is  not  ground 
for  the  cognizance  of  a  court  of  equity,  as  has 
been  repeatedly  adjudged  by  that  court,  and 
conceded  by  the  learned  Chancellor  in  the  case 
before  us. 

The  main  ground,  however,  upon  which  the 
court  below  placed  its  right  to  interfere  and 
arrest  these  proceedings,  is,  the  want  of  juris- 
diction in  the  Common  Council  of  Brooklyn 
to  lay  out  and  open  public  streets  in  this  part 
of  the  city  since  the  Statute  of  1835,  Stat.  of 
136*]  that  year,  p.  136,  *which,  as  insisted, 
confers  exclusive  power  upon  the  three  com- 
missioners to  be  appointed  under  the  Act. 
That  Act  took  effect  according  to  the  14th  sec- 
tion, in  September,  and  though  there  may  be 
some  doubt  whether  it  ousted  the  jurisdiction 
of  the  Common  Council  before  the  special 
commissioners  were  actually  appointed,  I  am 
inclined  to  concur  with  the  Chancellor,  that  the 
power  became  limited  by  force  of  the  4th  sec- 
tion exclusively  to  these  officers,  from  the  time 
the  Act  went  into  operation;  and  shall  examine 
the  case  upon  that  view  of  the  law. 

The  question,  then,  is,  whether  an  illegality 
in  the  proceedings,  such  as  confessedly  renders 
them  inoperative  and  void,  affords  ground  for 
the  cognizance  of  a  court  of  equity,  and  makes 
it  the  duty  of  that  court  to  interfere  and  arrest 
them  upon  any  acknowledged  head  of  juris- 
diction. The  ground  set  up  in  the  bill,  and 
upon  which  the  Chancellor  has  placed  his  opin- 
ion, is,  that  as  the  proceedings  operate  upon  the 
real  estate  of  the  complainants,  if  persevered 
in,  though  they  may  not  actually  affect  the 
title,  being  void,  they  tend  to  cast  a  cloud  over 
it  which  diminishes  its  value,  and  may  be  used 
as  a  means  of  vexatious  litigation.  This,  I  ad- 
mit, is  now  an'established  ground  of  chancery 
proceeding  in  particular  cases,  and  it  is  ma- 
terial, therefore,  to  inquire  whether  the  case 
under  review  comes  within  it.  It  is  not  claimed 
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as  a  universal  proposition  that  every  act  or  pro- 
ceeding by  a  party  that  may  tend  to  cast  sus- 
picion over  the  title,  and  lead  to  litigation  in  a 
court  of  justice,  can  be  properly  brought  un- 
der this  head;  for  the  consequence  would  be 
to  draw  all  the  litigation  in  the  state  concern- 
ing disputed  titles  into  the  forum  of  equity. 
For  instance,  an  heir  might  set  up  a  claim  to 
an  estate,  accompanied  with  documentary  evi- 
dence of  title  and  heirship,  presenting  a  color- 
able right  to  the  land,  which  might  seriously 
affect  the  value  to  the  occupant,  and  threaten 
litigation;  but  no  lawyer  would  think  of  filing 
a  bill  for  the  purpose  of  trying  the  right  in  a 
Court  of  Chancery,  and  enjoining  him  against 
the  assertion  of  his  title  in  *a  court  of  [*137 
law.  There  must,  therefore,  be  some  limit, 
some  circumscribed  boundary,  to  the  action  of 
the  court  even  in  cases  where  the  subject-mat- 
ter presented  may  have  the  effect  of  involving 
the  title  in  doubt  or  litigation.  Where  that 
lies,  exactly,  may  be  a  question  of  somewhat 
difficult  solution. 

In  looking  into  the  course  of  proceeding 
upon  this  subject,  it  will  be  found  that  the  doc- 
trine grew  out  of  applications  to  have  sur- 
rendered up  and  canceled  deeds  and  other  in- 
struments which  were  utterly  void,  but  might 
be  used  as  a  means  of  casting  a  doubt  over  the 
title,  and  after  a  lapse  of  time,  endanger  its 
security,  from  the  loss  or  difficulty  of  procur- 
ing evidence  of  the  fact.  But,  even  the  exer- 
cise of  the  power  in  such  cases,  fluctuated  for 
some  time  in  England.  Lords  Thurlow  and 
Loughborough  inclining  against  it,  on  the 
ground  that  the  party's  remedy  at  law  was 
complete.  It  cannot,  indeed,  be  said  to  have 
taken  root  as  an  established  doctrine  of  the 
court  until  the  time  of  Ld.  Eldon;  7  Ves.,  3; 
13  Id.,  581;  17  Id.,  Ill;  and  it  is  now  still  de- 
nied there,  where  the  instrument  is  void  upon 
its  face,  as  it  is  then  no  better  than  blank  pa- 
per, incapable  of  being  used  for  vexatious  pur- 
poses, 3  Mylne  &  C.,  97,  7  Sim.,  627;  though 
Chancellor  Kent,  when  he  decided  the  case  of 
Hamilton  v.  Cummings,  1  Johns.  Ch.,  517,  in 
1815,  was  inclined  to  think  that  the  weight  of  au- 
thority and  the  reason  of  the  thing,  were  equally 
in  favor  of  the  jurisdiction,  whether  the  instru- 
ment was  or  was  not  void  at  law,  and  whether 
it  was  void  for  matter  appearing  on  its  face, 
or  from  proof  taken  in  the  cause.  While  I 
concede  the  authority  of  the  court  in  the  cases 
mentioned,  and  admit  the  propriety  of  its  ex- 
ercise, the  doubt  and  hesitation  under  which 
it  was  introduced  as  an  established  doctrine, 
should,  at  least,  lead  us  to  scrutinize  with  cau- 
tion its  application  to  the  case  under  review, 
as  I  think  it  cannot  be  denied  that  the  claim  to 
interpose  and  arrest  these  proceedings  is  a  step 
in  advance  of  any  of  the  cases  or  authorities 
upon  which  it  professes  to  be  founded. 

*The  argument,  as  I  understand  it,  [*138 
is,  that  although  the  proceedings  are  void,  not 
having  been  carried  on  in  pursuance  of  any 
law,  and  may  not,  therefore,  affect  the  title  to 
the  land,  they  tend  to  cast  a  doubt  over  it  that 
must  necessarily  diminish  its  value,  if  not  en- 
tirely prevent  a  sale;  and  as  the  court  some- 
times exercises  its  jurisdiction  for  the  purpose 
of  removing  a  cloud  from  the  title,  it  may  also, 
in  a  proper  case,  interpose  to  prevent  the  ille- 
gal act  from  which  such  cloud  must  necessarily 
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arise.  5  Paige.  501 ;  6  Id. ,  202.  The  jurisdic- 
tion claimed,  it  will  be  seen,  is  founded  upon 
an  inference  deduced  from  the  previously  es- 
tablished doctrine  of  the  court,  somewhat  re- 
luctantly applied  as  we  have  seen,  of  removing 
obstructions  upon  the  title  to  real  estate.  But 
before  this  inference,  even  if  well  founded, 
can  afford  any  warrant  for  the  interposition 
here,  upon  the  principle  as  assumed,  it  must 
first  be  shown  that  the  doctrine  itself,  from 
which  the  deduction  is  made,  has  any  appli- 
cation to  the  case  before  us.  Has  a  court  of 
equity  ever  claimed  or  exercised  the  right  of 
inquiring  into  proceedings  of  subordinate  tri- 
bunals of  special  and  local  jurisdiction,  had 
either  under  a  statute  or  the  common  law, 
which  may  affect  the  owners  of  real  estate, 
with  a  view  to  set  them  aside,  if  void,  at  law, 
as  an  obstruction  or  cloud  upon  the  title?  Un- 
less this  general  authority  can  be  established, 
none  can  be  derived  by  inference,  to  interfere 
and  prevent  the  proceedings;  for,  it  is  in  vain 
to  argue  that  the  court  may  interpose  and  ar- 
rest them,  if  no  authority  exists  to  review  and 
set  them  aside  after  consummation.  The  prin- 
ciple, therefore,  upon  which  the  court  itself 
professes  to  go,  necessarily  involves  the  broad 
proposition  that  it  possesses  an  inherent  and 
original  jurisdiction  to  review  and  set  aside,  if 
illegal,  the  proceedings  of  these  subordinate 
tribunals,  in  all  cases  and  under  all  circum- 
stances where  they  operate  directly  or  indi- 
rectly upon  the  title  to  real  estate. 

I  do  not  profess  to  be  very  conversant  with 
the  principles  or  cases  of  chancery  law,  but  I 
139*]  can  say  that  none  have  *been  referred 
to  by  either  court  or  counsel,  nor  have  my  re- 
searches led  to  any,  that  afford  countenance  or 
authority  for  the  exercise  of  this  power.  I  am 
persuaded  that  it  has  heretofore  been  under- 
stood and  so  acted  upon,  both  in  England  and 
in  this  State,  as  belonging,  exclusively,  to  the 
superintending  power  and  control  of  the  com- 
mon law  courts.  The  question  whether  these 
subordinate  tribunals  have  acted  in  pursuance 
of  the  powers  conferred  upon  them  by  law, 
and  whether  their  acts  are  void  or  valid,  in- 
volve an  examination  of  purely  legal  princi- 
ples, unmixed  with  equity.  Their  acts  are 
tried  by  the  stern  letter  and  spirit  of  the  char- 
ter or  statute  under  which  they  proceed;  and 
if  found  to  have  transcended  it,  they  are  re- 
garded in  the  light  of  naked  trespassers,  de- 
vested  of  authority,  and  as  such  responsible  in 
the  appropriate  tribunal. 

The  case  of  Mooers  v.  Rmedley,  6  Johns.  Ch., 
28,  directly  affirms  this  doctrine.  The  bill, 
there,  was  filed  to  enjoin  the  collector  of  a  town 
from  collecting  a  tax,  and  the  supervisor  from 
paying  over  the  money,  on  the  ground  that  the 
board  of  supervisors  had  levied  the  same  in  di- 
rect violation  of  law.  But  CJiancellor  Kent 
refused  to  interfere,  and  in  the  course  of  his 
opinion  observed:  "I  cannot  find  by  any  stat- 
ute, or  precedent,  or  practice,  that  it  belongs 
to  the  jurisdiction  of  chancery,  as  a  court  of 
equity,  to  review  or  control  the  determination 
of  the  supervisors:  but  that  the  review  and  cor- 
rection of  al!  errors,  mistakes  and  abuses  in 
the  exercise  of  the  powers  of  subordinate  pub- 
lic jurisdictions,  and  in  the  official  acts  of  pub- 
lic officers,  belongs  to  the  Supreme  Court. 
That  it  has  always  been  a  matter  of  legal,  and 
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never  a  matter  of  equitable  cognizance;"  and 
that  "in  the  whole  history  of  the  English 
Court  of  Chancery,  there  is  no  instance  of  the 
assertion  of  such  a  jurisdiction  as  was  then 
contended  for."  My  examinations  have  con- 
firmed the  truth  and  soundness  of  this  con- 
clusion; but  after  this  explicit  admission  from 
so  high  an  authority  in  that  court  itself,  it 
would  be  an  idle  display  to  enter  upon  a  re- 
view of  cases. 

*I  admit  there  are  two  exceptions  [*14O 
to  this  general  doctrine ;  1.  Where  the  pro- 
ceedings in  the  subordinate  tribunal,  or  the 
official  acts  of  public  officers,  affecting  the  ti- 
tle to  real  estate,  lead  in  their  execution  to  the 
commission  of  irreparable  injury  to  the  free- 
hold ;  or  2.  To  a  multiplicity  of  suits.  A  court 
of  equity  may  interfere  and  prevent  the  mis- 
chief in  the  one  case,  and  excessive  and  vex- 
atious litigation  in  the  other.  These  are  well 
known  and  well  defined  heads  of  equity  juris- 
diction, and  necessarily  involve  an  examina- 
tion into  the  legality  of  the  proceedings.  They 
are  wrongs  beyond  the  power  of  redress  by 
courts  proceeding  according  to  the  common 
law.  But  no  such  ground  for  relief  is  present- 
ed by  this  bill,  or  assumed  in  the  opinion  of 
the  court ;  nor  is  any  such  pretended  in  the 
case. 

For  aught  that  appears  before  us,  the  simple 
action  of  trespass  in  a  justice's  court  would 
have  afforded  ample  redress  for  all  the  actual 
damage  sustained  ;  and  if  the  construction  of 
the  Act  of  1885,  given  by  the  court  below,  and 
with  which  I  am  inclined  to  concur,  be  cor- 
rect, that  remedy  is  still  open  to  the  complain- 
ants. 

The  case  stands  upon  the  bald  and  naked 
ground  of  the  right  of  a  court  of  equity  to  in- 
terfere and  arrest  the  proceeding  on  account 
of  their  tendency  to  cast  doubts  and  obstruc- 
tions upon  the  title  to  the  two  strips  of  land 
proposed  to  be  taken  for  widening  and  extend- 
ing the  Bedford  road,  and  upon  the  adjacent 
territory  assessed  for  benefit — a  doctrine  that 
would  at  once  bring  under  the  review  of  that 
court  all  that  immense  mass  of  proceedings  in 
opening  and  widening  streets  and  avenues  in 
our  cities  and  villages  ;  in  laying  out  public 
and  private  roads  in  our  towns;  and, in  fine,  the 
doings  of  every  subordinate  tribunal,  or  pub- 
lic officer,  that  might  affect  the  title  to  real 
estate.  Any  one  familiar  with  this  description 
of  legal  proceedings,  carried  on  quietly  and  al- 
most daily  in  these  subordinate  jurisdictions, 
and  extending  over  every  part  of  the  territory 
of  the  State,  will  at  once  realize  the  boundless 
field  opened,  and  which,  if  the  precedent  be 
established  by  an  affirmance  of  *this  [*141 
decree,  that  court  will  be  driven  irresistibly  to 
enter;  even  if  it  should  itself  be  inclined,  here- 
after to  hesitate  on  review, however  overwhelm- 
ing the  new  mass  of  litigation,  or  formidable 
the  labor  consequent  upon  it. 

I  know  the  learned  Chancellor  has  neither 
the  desire  nor  inclination  to  enter  it,  unless  in 
obedience  to  a  sense  of  duty  and  the  ancient 
jurisdiction  of  the  court  following  where  the 
footprints  of  his  learned  and  distinguished  pre- 
decessors lead  ;  and  must  believe  that  he  has 
been  subdued  and  carried  beyond  the  outer 
boundary  of  his  court,  by  the  hardship  and 
injustice  of  the  particular  case.  These  hard 
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cases  make  bad  precedents  in  the  courts  both 
of  law  and  equity,  and  are  usually  found  at 
the  bottom  of  them.  But  it  is  satisfactory  to 
know  here,  as  has  been  before  stated,  that  upon 
the  ground  and  principle  of  the  relief  of  the 
court  below,  the  remedy  of  the  party  is  still 
open  and  complete. 

If  the  proceedings  of  the  Common  Council, 
are  void,  the  simple  action  of  trespass,  per- 
haps, in  a  justice's  court,  will  afford  full  re- 
dress, both  in  respect  to  the  unauthorized  in- 
vasion of  the  lands  by  the  officers  and  agents 
of  the  Corporation,  or  in  case  of  an  attempt  to 
collect  the  assessment  out  of  the  personal  prop- 
erty. If  they  are  not  void,  then  it  is  conceded 
the  court  had  no  power  to  interfere. 

Senator  Dixon  also  read  an  opinion,  hold- 
ing that  the  Chancellor  had  not  jurisdiction  in 
a  matter  of  this  nature. 

Senator  Verplanck  said  that  he  also  had 
written  an  opinion  corresponding  substantially 
with  that  delivered  by  the  Chief  Justice.  He 
could  not  see  how  chancery  could  properly 
exercise  jurisdiction  in  the  case.  It  was  fit 
and  proper  that  the  Supreme  Court  should 
alone  have  a  supervision  of  the  proceedings  of 
subordinate  tribunals,  subject,  of  course  to  a 
review  in  this  court.  He  conceded  this  was  a 
hard  case,  but  the  question  must  be  considered 
as  res  judicata. 

142*]  *  Senator  Furman  delivered  an  opin- 
ion for  affirmance  of  the  decree  of  the  Chan- 
cellor. He  held  that  the  Chancellor  had  proper- 
ly entertained  jurisdiction  of  this  case.  The 
parties  could  not  obtain  relief  by  certiorari ; 
nor  could  they  maintain  an  action  ;  the  minis- 
terial officers  of  the  Corporation  were  protected 
by  the  process  put  into  their  hands,  and  the 
members  of  the  Corporation  could  not  be  made 
personally  responsible  for  an  order  made  by 
them  when  acting  judicially.  A  public  officer 
is  not  responsible  in  damages  for  an  error  of 
judgment. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows : 

In  the  affirmative— The  PRESIDENT  of  the 
Senate.the  CHIEF  JusTiCE,and  Senators  Clark, 
Denniston,  Dixon,  Hawkins,  Hull,  Humphrey, 
Hunter,  H.  A.  Livingston,  Root,  Scott  and 
Verplanck — 13. 

In  the  negative — Senators  Furman,  Hopkins, 
Hunt,  Lee,  Nicholas,  Peck,  Rhoades  and  Works 
—8. 

Whereupon,  the  decree  was  reversed. 

Reversing— 8  Paige,  198. 

Equity  jurisdiction— Removing  clouds  from  title  to 
real  estate.  Cited  in— 2  Barb.  Ch..  27;  4  Edw.,  653; 

14  N.  Y.,  14:  16  N.  Y.,  528;  4  Barb.,  19 ;  6  Barb.,  605  ; 

15  Barb.,  386 :  36  Barb..  45 ;  7  How.  Pr.,  207 ;  13  How. 
Pr.,  133:  29  How.  Pr.,  339:  44  How.  Pr.,338  ;  1  Abb. 
Pr..  30 ;  15  Abb.  Pr.,  50  : 16  Kan..  519. 

Chancery— Has  no  jurisdiction  over  proceedings  of 
inferior  tribunate— Certiorari.  Explained— 2  Abb. 
App.  Dec..  415 ;  1  Abb.  Pr.,  253. 

Followed-40  N.  Y.,  166. 

Cited  in— 14  N.  Y.,  538 :  69  N.  Y.,  512 ;  15  Barb.,  397: 
17  Barb.,  233 ;  26  Barb.,  304 ;  29  Barb.,  399 :  35  Barb., 
317;  14  Abb.Pr.,  212;  2  Duer,  115;  4  Duer.  198;  37 
Super.,  580;  1  Sheld.,  84;  43  Ind.,  200;  11  Am.  Rep., 
770  (47  Ala.,  166). 

Chancery  jurisdiction  generally— Facts  must  appear 
showing  case  to  be  brought  under  some  acknowledged 
head  of  equity.  Cited  in-25  N.  Y.,  314 ;  4  Barb.,  16 ;  23 
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Barb.,  378  ;  43  Barb.,  246:  50  Barb.,  190;  3  How.  Pr., 
349;  9  How.  Pr.,  34;  12  How.  Pr.,  677:  15  How.  Pr.,  162, 
164;  45  How.  Pr.,  259:  1  Abb.  Pr.,  80 ;  2  Abb.  Pr.,  251, 
252;  12  Abb.  Pr.,  124  ;  28  Wis.,  587 :  7  Am.  Rep.,  215  (34 
Ind.,  46);  15  Am.  Rep.,  27  (111  Mass.,  194);  20  Am. 
Rep..  655  (32  Mich.,  408). 
Also  cited  in-32  Mich.,  408. 


*TRIPP,  Appellant, 

AND 

COOK,  Respondent. 


[»143 


Refusal  of  Chancellor  to  Open  Foreclosure  Sale 
of  Mortgaged  Premises — Appeal —  When  Re- 
sale Granted 

An  appeal  lies  from  the  decretal  order  of  the 
CJiancellor  refusing  to  open  the  sale  of  mortgaged 
premises  and  grant  a  resale,  on  the  application  of 
a  defendant,  although  he  has  permitted  the  bill  to 
be  taken  against  him  pro  confesso. 

A  resale  will  be  ordered  where  the  mortgaged 
premises  have  been  sold  greatly  below  their  value, 
and  bought  in  by  the  mortgagee,  if  the  mortgagor, 
or  those  standing  in  his  place,  have  been  misled  by 
the  mortgagee,  or  even  by  a  third  person,  in  refer- 
ence to  the  foreclosure  of  the  mortgage,  and  in 
consequence  thereof  do  not  attend  the  sale. 

Mere  inadequacy  of  price,  unattended  by  other 
circumstances,  is  not  enough,  it  seems,  to  open  a 
sale. 

A  court  of  equity,  in  settling  the  rights  of  parties, 
will  not  look  beyond  the  circumstances  of  the 
transaction  in  respect  to  which  relief  is  asked  by 
one  party,  and  take  into  consideration  other  and 
different  transactions  set  up  by  the  other  party  as 
presenting  equities  on  his  side. 

Citations-2  Cow,,  190;  16  Wend.,  190,  369;  13 
Wend.,  224,  226 ;  1  Burr.,  391 ;  1  Lev.,  97 :  1  Ves.,  Jr., 
57 ;  14  Ves.,  Jr.,  151 ;  3  Johns.  Ch.,  290,  296,  351, 424 ;  1 
Johns.  Ch.,  406;  3  Ves.,  Jr.,  170:  11  Ves..  57;  4  Johns. 
Ch.,  287,  292 :  11  Johns.,  495 :  2  Johns..  150, 155 :  3  Cai., 
84 ;  Amb.,  407 ;  6  Johns.,  564 ;  19  Johns.,  505. 

A  PPEAL  from  chancery.  This  is  an  appeal 
IA.  from  an  order  of  the  Chancellor,  refusing 
to  open  a  sale  of  mortgaged  premises,  and  to 
order  a  resale.  Tripp  was  the  holder  of  a 
mortgage  upon  two  lots  of  ground  in  the  City 


NOTE.— Mortgage—  Foreclosure— Judicial  sale— On 
what  grounds  resale  will  he  granted. 

Resale  will  not  be  granted  on  the  ground  of  mere 
inadequacy  of  price.  People  v.  Bond  St.  Savings 
Bank,  53  How.  Pr.,  336;  Burchell  v.  Voorhis,  49  How. 
Pr.,  247  :  Matter  of  Rider,  23  Hun,  91 ;  Woodhull  v. 
Osborne,  2  Edw.,  614;  Whitbeck  v.  Rowe,  25  How., 
Pr.,  403;  Billington  v.  Forbes,  10  Paige.  487;  March  v. 
Ludlum,  3  Sandf.  Ch.,  35;  Am.  Ins.  Co.,  v.  Oakley,  9 
Paige,  259. 

See  King  v.  Bronson,  122  Mass.,  122;  Wing  v.Hay- 
ford.  124  Mass.,  249. 

The  fact  that  the  mortgagee  is  the  purchaser,  does 
not  alter  the  rule.  Brown  v.  Frost,  10  Paige,  243. 

See  further  as  to  when  inadequacy  of  price  is  suf- 
ficient to  set  aside  sale.  Erwin  v.  Parham,  12  How. 
197. 710(6,  Law.  ed. 

But  where  the  inadequacy  is  so  gross  as  to  be  evi- 
dence of  fraud,  a  resale  may  be  granted.  May  v. 
May,  11  Paige,  201:  Chapman  v.  Boetcher,  27  Hun, 
606 ;  Griffith  v.  Hadley,  10  Bosw.,  587. 

See  Marsh  v.  Lowry,  26  Barb.,  197. 

Fraud,  collusion  or  irregularity,  generally  suffi- 
cient grounds  for  setting  aside  sale.  Hale  v.  Clau- 
son,  60  N.  Y.,  339 ;  Howell  v.  Mills.  53  N.  Y.,  322 :  Bil- 
lington v.  Forbes,  10  Paige.  487;  Slocum  v.  Glass,  3 
How.  Pr.,  178:  Gould  v.  Gager,  18  Abb.  Pr.,  32. 

Courts  possess  large  discretion  as  to  their  own  ju- 
dicial sales.  Fisher  v.  Hersey,  78  N.  Y.,  387 ;  Peck  v. 
N.  Y.  Ry.  Co.,  85  N.  Y.,  246. 

Offer  of  increase  of  price  alone,  insufficient  ground 
for  resale.  Lefevre  v.  Laraway,  22  Barb.,  167. 

See  further  on  general  subject,  Hubbard  v.  Tay- 
lor, 49  Wis..  68 ;  Gilbert  v.  Haire,  43  Mich.,  283 :  Sotil- 
yard  v.  Kennedy,  1  McCrary,  C.  C.,  291 ;  Swenson  v. 
Halberg,  1  McCrary,  C.  C.,  96 ,  Lalor  v.  McCarthy, 
24  Minn.,  417 ;  Miller  v.  Lefevre,  10  Neb.,  77. 
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of  Albany,  executed  to  him  by  Walter  Cun- 
ningham, bearing  date  Sep.  21,  1886,  given  to 
secure  the  payment  of  $1,500,  with  the  inter- 
est thereof,  in  three  years.  A  few  days  after 
the  date  of  the  mortgage,  he  assigned  the  same, 
together  with  a  bond  executed  by  Cunning- 
ham as  collateral  security  for  the  payment  of 
the  money  to  Cook,  the  respondent,  and  guar- 
antied the  payment  of  the  same.  Feb.  28, 
1840,  Cook  filed  a  bill  for  the  foreclosure  of 
the  mortgage,  making  Cunningham  and  Tripp 
parties  defendants  thereto,  and  subpoenas  to 
appear  and  answer  were  duly  served  upon 
them  ;  on  Tripp  on  the  next  day  after  the  fil- 
ing of  the  bill,  and  on  Cunningham,  within  a 
few  days  thereafter.  The  bill  was  taken  as 
confessed  against  Tripp  for  want  of  appear- 
ance Mar.  24,  1840,  and  against  Cunningham 
for  want  of  an  answer  May  5, 1840.  A  master's 
report  was  made  May  14,  showing  the  amount 
144*]  due  on  the  bond  *and  mortgage  to  be 
$1,672.86,  and  May  25.  a  decree  for  the  sale  of 
the  mortgaged  premises  was  made,  containing 
a  clause  that  Cunningham  and  Tripp  pay  any 
deficiency  that  might  exist  after  sale  of  the 
mortgaged  premises,  and  that  the  complainant 
have  execution  therefor.  July  10,  the  mort- 
gaged premises  were  sold  by  a  master  at  pub- 
lic vendue,  and  one  of  the  lots  was  struck  off 
to  the  complainant  for  $200  ;  and  the  other  to 
John  McPherson  for  $10.  The  master  exe- 
cuted deeds  to  the  purchasers,  and  reported 
the  sale,  and  that  there  remained  a  balance 
due  to  the  complainant,  including  interest  and 
costs  of  $1,691.52.  An  order  confirming  the 
sale  was  entered  July  23,  1840,  and  Aug.  1, 
following,  an  execution  was  issued  against 
Cunningham  and  Tripp  for  the  balance  report 
ed  by  the  master  to  be  due,  which  was  levied 
upon  the  property  of  Tripp  on  or  about  Aug.  3. 
Tripp  thereupon  presented  a  petition  to  the 
Chancellor,  stating,  in  substance,  that  within  a 
week  after  the  service  of  the  subpoena  upon 
him,  he  had  an  interview  with  the  complain- 
ant, and  with  an  agent  of  Cunningham,  and 
understood  from  a  conversation  with  them, 
that  it  had  been  agreed  that  the  suit  should  be 
settled  and  stopped,  the  complainant  having 
consented  to  take  Cunningham's  notes  for  the 
debt,  who,  at  that  time, was  possessed  of  a  large 
real  and  personal  estate,  and  in  good  credit; 
but  bad  lately  become  insolvent,  and  made  an 
assignment  of  his  property;  that  he  remained 
under  the  impression  and  belief  that  no  fur- 
ther proceedings  would  be  had  in  the  cause, 
until  he  was  called  upon  by  a  deputy  of  the 
sheriff  of  Albany  with  the  execution,  when  he 
immediately  went  to  the  complainant  and  asked 
him  to  waive  the  sale,  or  to  assign  his  bid  to 
him,  and  he  would  pay  the  amount  due  upon 
the  mortgage;  that  within  two  or  three  days 
thereafter,  a  more  distinct  offer  was  made, 
viz. :  to  pay  the  costs  of  the  sale  and  subse- 
quent proceedings,  and  on  a  resale  of  the  mort- 
gaged premises,  to  bid  at  least  $1,000  for  the 
145*]  lot  which  had  been  *struck  of  to  the 
complainant,  and  pay  the  balance  of  the  de- 
cree directly  after  the  resale;  which  offer  was 
refused,  unless  the  defendant  would  consent 
to  make  the  complainant  whole  in  reference 
to  a  transaction  between  them  as  to  the  con- 
veyance of  some  real  estate  in  Geneva,  made 
by  the  defendant  to  the  complainant;  in  regard 
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to  which  the  complainant  alleged  that  be  had 
suffered  loss  by  the  improper  conduct  of  the 
defendant;  in  respect  to  which  transaction,  the 
defendant  deposed  that  the  complainant  had 
no  ground  of  complaint  whatever.  The  de- 
fendant deposed,  that  the  lot  struck  off  to  the 
complainant  was  worth  $2,000;  and  that  the 
lot  struck  off  to  McPherson  was  worth  $1.000; 
the  latter  being  subject,  however,  to  incum- 
brances  of  about  $500;  and  concluded  by  pray- 
ing that  the  sale  to  the  complainant  and  to 
McPherson  be  set  aside  and  that  a  resale  be  or- 
dered, or  for  such  other  or  further  relief  as  to 
the  Chancellor  should  seem  meet.  On  this  pe- 
tition an  order  was  granted,  that  the  com- 
plainant and  McPherson  show  cause,  etc. 

On  the  day  of  showing  cause,  an  affidavit  of 
the  complainant  was  read  admitting  a  negoti- 
ation between  him  and  Cunningham  as  to  the 
taking  of  notes  for  the  debt,  and  his  agree- 
ment to  accept  the  same,  provided  the  suit  was 
thus  settled  before  May  1,  but  utterly  denying 
any  agreement  to  suspend  proceedings  in  the 
suit  until  that  day;  that  since  the  purchase 
made  by  him  at  the  master's  sale,  he  had  sold 
the  lot  struck  off  to  him  to  one  Patrick  H. 
Griffin,  for  the  sum  of  $1200,  and  executed  a 
deed  to  him;  that  Griffin  had  paid  him  $200  in 
money,  $200  in  a  note  payable  in  ninety  days, 
and  secured  the  residue  by  his  bond,  and  by  a 
mortgage  on  the  lot  conveyed  to  him.  In  rela- 
tion to  the  conveyance  of  the  property  at  Ge- 
neva, he  deposed  that  the  defendant  had  rep- 
resented it  to  be  worth  $1,000;  whereas,  it  was 
not  worth  more  than  $600;  and  that  he  had  ac- 
cepted the  conveyance,  in  part  payment  of  a 
debt  due  to  him  from  the  defendant,  under 
circumstances  which  precluded  him  from  mak- 
ing the  necessary  *inquiries  as  to  the  [*146 
value  of  the  property.  McPherson,  also,  ap- 
peared and  showed  cause,  as  did  Griffin  also, 
under  a  subsequent  order  made  by  the  Chan- 
cellor. 

The  Chancellor  denied  the  relief  prayed  for, 
with  costs  as  to  McPherson  and  Griffin,  but 
without  costs  as  to  the  complainant.  The  fol- 
lowing opinion  was  delivered  by  him: 

By  the  Chancellor.  This  is  an  application 
by  the  defendant,  Tripp,  to  set  aside  a  sale  of 
mortgaged  premises  purchased  in  by  the  com- 
plainant, and  subsequently  sold  to  Griffin;  or 
to  stay  the  proceedings  against  Tripp  for  the 
deficiency  which  remained  due  beyond  the 
amount  for  which  the  mortgaged  premises  were 
sold.  The  premises  undoubtedly  sold  for  much 
less  than  their  value;  but  there  was  no  irregu- 
larity in  the  sale;  and  if  the  petitioner  was  de- 
ceived as  to  the  time  of  the  sale,  it  was  the 
fault  of  his  co-defendant,  Cunningham,  and  not 
of  the  complainant  or  his  solicitor.  Where  the 
mortgagee  or  complainant  himself  becomes 
the  purchaser,  the  court  has  not  always  held  the 
sale  so  conclusive,  as  where  the  property  has 
been  purchased  by  one  who  was  an  entire 
stranger  to  the  suit,  who  had  bid  for  the  pur- 
pose of  investment  merely.  And  perhaps  this 
would  be  a  proper  case  to  interfere,  as  against 
Cook  himself,  if  he  had  not  shown  that  he  bad 
good  reasons  for  holding  Tripp  to  what  other- 
wise might  have  been  considered  an  unreason- 
able speculation  at  bis  expense. 

The  case  of  McDonald  v.  Neilson,  in  the 
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Oourt  for  the  Correction  of  Errors,  2  Cow., 
190,  appears  to  be  an  authority  for  refusing  to 
set  aside  this  sale,  on  account  of  what  had  oc- 
curred between  these  parties  in  relation  to  the 
•Geneva  purchase.  Griffin  is  a  bona  fide  pur- 
•chaser  from  the  original  vendee  at  the  master's 
sale,  and  had  paid  a  part  of  his  purchase  mon- 
«y  before  he  knew  that  any  attempt  would  be 
made  to  set  aside.  I  think,  therefore,  that  I 
ought  not  to  disturb  the  sale;  or  to  deprive 
Cook  of  the  benefit  of  his  speculation,  as  a  fair 
147*]  offset  for  the  injury  *he  alleges  he  has 
sustained  in  the  other  transaction.  The  ap- 
plication must,  therefore,  be  denied  with  costs, 
as  to  Griffin,  but  without  costs  as  to  Cook,  who 
has  made  enough  by  his  speculation  to  enable 
him  to  bear  his  own  costs  on  this  application 
without  loss  to  himself. 

As  between  Cunningham  and  Tripp,  the 
former  is  unquestionably  bound  to  pay  the  de- 
ficiency, as  Tripp  stands  merely  in  the  situa- 
tion of  a  surety.  He  is,  therefore,  entitled  to 
the  benefit  of  the  decree,  so  far  as  it  is  a  lien 
upon  the  real  estate  of  Cunningham,  to  com- 
pel the  payment  of  this  deficiency  by  the  real 
•debtor.  The  complainant,  therefore,  upon  re- 
ceiving satisfaction  of  his  debt  by  Tripp,  the 
surety,  is  to  assign  all  his  interest  in  the  de- 
cree to  the  latter,  to  enable  him  to  collect  the 
deficiency  from  the  estate  of  Cunningham,  at 
his  own  risk  and  expense.  And  if  necessary 
to  enable  him  to  do  so,  the  order  may  direct 
that  this  execution,  which  has  been  levied 
upon  the  personal  property  of  Tripp,  be  set 
aside;  provided,  Tripp,  within  twenty  days 
from  the  time  of  this  decision,  pay  to  the  com- 
plainant the  amount  necessary  to  entitle  him 
to  an  assignment  of  the  decree. 

A  decree  was  entered  accordingly,  from 
which  as  it  respected  all  that  portion  denying 
relief  against  Cook,  the  defendant,  Tripp,  ap- 
pealed to  this  court,  where  the  cause  was  ar- 
gued by, 

Messrs.  R.W.  Peckham  and  S.  Stevens. 
for  the  appellant. 

Mr.  J.  Rhodes,  for  the  respondent. 
Points  submitted  and  argued  on  ike  part  of  the 
appellant. 

First.  The  sale  to  the  respondent  should  be 
opened  in  this  case,  as  between  the  respondent 
who  was  complainant  and  purchaser,  and  the 
appellant,  who  stands  here  as  a  mere  surety, 
and  who  offered  to  give  400  per  cent  in  ad- 
vance of  the  purchase  money,  "  on  the  ground 
148*]  *of  the  sacrifice  of  the  interest  of  the 
party  applying,"  and  because  "justice  requires 
it."  Lansing  v.  McPherson,  3  Johns.  Ch.,  426; 
Cottier  v.  Whipple,  13  Wend.,  228. 

Second.  The  sale  should  be  opened  on  the 
ground  of  surprise  to  the  appellant,  produced 
by  the  acts  and  declarations  of  the  respondent, 
and  of  the  agent  of  the  party  primarily  liable 
to  pay  the  mortgage,  and  a  defendant  in  the 
suit.  Williamson  v.  Dale,  3  Johns.  Ch. ,  291; 
Duncan.v.  Dodd,  2  Paige,  99;  Collier  v.  Wliip- 
ple,  13  Wend.,  226.  But  the  Chancellor  held, 
as  appears  by  his  opinion,  that  a  proper  case  had 
been  made  out  to  open  the  sale,  and  rests  his 
denial  of  the  motion,  on  the  ground  of  the  in- 
jury the  respondent  "alleges  he  has  sustained," 
in  other  and  entirely  different  transactions. 

Third.  The  Chancellor  should  not  have  taken 
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property  into  consideration  at  all,  in  deciding 
this  motion.  Because,  1.  It  is  entirely  foreign 
to  and  has  no  connection  with  the  merits  of 
the  case  before  the  court.  2.  It  is  passing  judg- 
ment against  a  party  without  any  sort  of  legal 
notice  to  him,  or  affording  him  an  opportunity 
of  controverting  the  matters  adjudged.  It  is 
nowhere  pretended  in  the  affidavits,  that  the 
grounds  or  facts  on  which  the  appellant  rest- 
ed his  claim  to  relief  as  to  the  Geneva  proper- 
ty, were  communicated  to  the  respondent  prior 
to  the  motion.  3.  No  grievance  or  case  for  re- 
lief, was  made  out  by  the  respondent  as  to  the 
Geneva  property,  even  with  his  information 
and  belief,  which  is  no  evidence  in  defense  of 
a  motion. 

Fourth.  But  if  the  Chancellor  admitted  all 
the  claim  of  the  respondent,  and  refused  to 
open  the  sale,  then  he  should  have  ordered  a 
credit  on  the  execution  in  this  case  of  $600,  as 
the  claim  of  the  respondent  to  relief  as  to  the 
Geneva  property  was  only  to  $400,  in  any 
event. 

*Fifth.  If  it  should  be  supposed  [*149 
that  the  sale  of  the  premises  by  the  respondent 
to  Griffin,  precluded  the  Chancellor  from  open- 
ing the  sale,  then  the  Chancellor  should  have 
allowed  to  the  appellant  the  avails  of  such  sale 
upon  equitable  terms. 

Points  submitted  and  argued  on  the  part  of  the 
respondent. 

The  relief  or  favor  sought  by  the  appellant 
to  be  obtained,  ought  not  to  have  been  granted, 
in  any  or  either  of  the  forms  sought: 

I.  Because  if  Cook  had  not  parted  with  his 
title  acquired  by  the  master's  deed,  and  there 
were  no  other  equities  as  between  him  and 
Tripp,  the  sale  ought  not  to   have  been  dis- 
turbed. A  sale  cannot  be  set  aside  or  biddings 
opened,  on  any  other  grounds  than  surprise, 
accident  or  fraud,  or  some  other  ground  of 
purely  equitable  relief.     Gordon  v.    Sims,  2 
McCord,  Ch.,  159.     If  the  sale  has  been  regu- 
larly made  and  fairly  conducted,  it  is  obliga- 
tory. Id.  Inadequacy  of  price  is  not,  per  se,  a 
ground  for  setting  aside  a  sale  of  land,  Reed  v. 
Brooks,  3  Litt..  127;  Hart  v.  Bright,  3  Monr., 
273;  Livingston  v.  Byrne,  11  Johns.,  555-565; 
Williamson  v.  Dale,  3  Johns.  C.,  290.     When 
the  eight  days  are  passed,  and  the  sale  con- 
firmed, the  purchaser's  title  is  complete,  and 
the  sale  cannot  be  opened.  Aubrey  v.  Denney, 
2  Molloy,  508. 

II.  The  execution  could  not  beset  aside,  nor 
a  perpetual  stay  thereon  ordered,  as  asked  by 
the  appellant;  because  the  respondent  was  en- 
titled to  the  execution  by  statute,  and  the  de 
cree  awarded  it;  and  the  appellant  did  not  ask 
to  vacate  or  modify  the  decree.    2  R.  S.,  191, 
sees.  152,  154. 

III.  The  Chancellor  was  right  in  refusing  to 
order  the  decree  to  be  declared  satisfied  as  to 
the  appellant,  or  that  the  amount  of  the  con- 
sideration  money  expressed   in   the  deed   to 
Griffin,  less  the  $200  bid  for  them  by  Cook. 
*be  indorsed  on  the  execution;  because  [*15O 
Griffin   had  not  paid   the  same  or  any  part 
thereof  thus  sought  to  be  applied,  and  the  ap- 
pellant did  not  offer  to  pay  it  and  take  an  as- 
signment of  the  note  and  bond  and  mortgage. 

IV.  It  would  have  been  against  equity  and 
good  conscience  to  deprive  the  respondent  of 
the  fruits  of  his  purchase,  if  the  court  would 
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not  have  deprived  him  of  the  premises  pur- 
chased, had  he  still  owned  them. 

V.  Independent  of  all  other  reasons,  the  acts 
of  the  appellant,  in  relation  to  the  conveyance 
of  the  Geneva  property  to  the  respondent, were 
so  marked  with  fraud,  misrepresentation  and 
breach  of  trust,  that  he  ought  not  to  have  been 
relieved  in  any  court,  except  on  the  terms  of- 
fered by  the  respondent,  and  declined  by  the 
appellant.  McDonald  v.  Neilson,  2  Cow.,  139- 
194. 

On  the  case  coming  up  for  decision,  Mr.  J. 
Cowen  observed  that,  inasmuch  asTripphad 
suffered  the  bill  to  be  taken  against  him  as 
confessed,  Le  must  be  considered  as  having 
Buffered  a  default  and,  therefore,  not  entitled 
to  prosecute  an  appeal  within  the  decision  of 
this  court,  in  Rowky  v.  Van  Benthvysen,  16 
Wend..  869.  Besides  the  application  made  by 
him  was  addressed  to  the  mere  discretion  of 
the  Chancellor,  and  he  having  seen  tit,  under  all 
the  circumstances  of  the  case,  to  deny  the  ap 
plication,  it  was  not  a  proper  case  for  review, 
as  is  also  fully  shown  in  the  opinion  delivered 
in  Rowley  v.  van  Benthuysen.  He  deemed  this 
a  mere  question  of  practice.  The  defendant 
complained  that  the  plaintiff  had  proceeded  in 
the  prosecution  of  the  suit,  after  having  lulled 
him  into  security,  and  had  gained  an  undue 
advantage  from  which  he  asked  relief.  How 
can  this  be  distinguished  in  that  point  of  view, 
from  a  motion  to  open  a  default  unduly  ob- 
tained. He,  therefore,  moved  that  the  appeal 
be  dismissed. 

Senator  Verplanck  said  that  he  could  not 
consider  this  as  a  mere  question  of  practice. 
151*]  He  deemed  it  a  question  involving 
a  great  and  important  principle;  and,  although 
the  application  made  by  the  appellant  was  ad- 
dressed to  the  discretion  of  the  Chancellor,  still 
it  was  of  a  character  which  might  and  should 
be  reviewed.  The  decision  of  the  Chancellor 
granting  a  resale,  although  resting  in  discre- 
tion, was  reviewed  here  in  Collier  v.  Whipple, 
13  Wend.,  224,  and  he  perceived  no  reason 
why  a  decision,  refusing  a  resale  was  not 
equally  the  subject  of  review.  (He  said  he  had 
reduced  his  opinion  to  writing,  but  had  it  not 
then  in  court,  but  would  give  it  to  the  report- 
er for  publication.  The  following  opinion 
was  subsequently  delivered  to  the  reporter.) 
"A  preliminary  difficulty  has  been  presented 
to  the  decision  of  this  case  on  the  merits.  It 
is  maintained  that  the  granting,  or  not  grant- 
ing relief,  by  a  resale  or  otherwise,  to  persons 
injured  by  sales  under  foreclosure,  at  an  inad- 
equate price,  from  whatever  cause,  is  subject 
of  pure  judicial  discretion  in  the  Court  of  Chan- 
cery, and  so  completely  within  its  absolute 
control  as  not  to  be  subject  to  appeal.  The 
case  of  Rowley  v.  Van  Renthuysen,  16  Wend., 
190,  and  another  case  more  recently  decided, 
but  not  reported,  are  relied  upon  as  establish- 
ing the  rule  in  this  court.  Both  those  cases 
decided  that  this  court  would  not  entertain  an 
appeal  from  an  order  of  the  Chancellor  refus- 
ing to  vacate  an  order  that  a  bill  should  be 
taken  pro  confe*HO,  and  to  grant  a  party  leave 
to  put  in  an  answer.  The  principle  established 
by  them  is,  that  the  appellate  court  will  not 
undertake  to  regulate  the  practice  of  the  courts 
below,  or  to  entertain  appeals  on  decisions, 
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merely  regulating  their  modes  of  proceeding, 
and  within  the  judicial  discretion  of  the  courts, 
not  to  be  resolved  into  any  general,  legal  or 
equitable  principles,  nor  passing  upon  the  mer- 
its of  the  controversy.  The  soundness  of  the 
decisions  cannot  be  questioned,  nor  do  I  desire 
to  restrict  them  to  mere  openings  of  defaults; 
but  the  principle  does  not  reach  cases  like  this 
under  review.  It  refers  strictly  to  the  practice 
of  the  courts  and  to  questions  of  pure  and  un- 
mixed judicial  discretion.  It  is  not  alwayg 
easy  to  distinguish  theoretically  be-  [*152 
tween  matters  of  practice  in  chancery,  which 
are  subject  to  such  discretion,  and  those  which 
dispose  of  the  rights  of  the  party  and  may  be 
decided  upon  broad  principles  of  lasting  and 
general  application.  But  this  court  would  vi- 
olate its  constitutional  duty  if  it  refused  to  hear 
appeals  of  the  latter  class,  only  because  they 
were  presented  by  orders  or  decisions  upon  the 
course  of  proceedings.  The  cases  decided  here, 
and  now  confidently  appealed  to,  were  simply 
exercises  of  the  judicial  discretion  of  this  court 
as  to  its  own  appellate  powers;  for  the  author- 
ity given  us  by  statute  would  authorize  us  to 
"reverse,  affirm  or  alter  any  order"  brought  up 
on  appeal.  But  we  have  felt  the  utter  impos- 
sibility of  reviewing  the  mass  of  orders  relat- 
ing to  the  practice  and  proceedings  of  the 
court;  we  saw  that  the  entertaining  such  ap- 
peals would  be  oppressive  and  injurious,  if  it 
were  possible,  and  we  have  adopted  the  rule 
so  strongly  urged  by  Ch.  J.  Kent,  on  a  similar 
occasion,  that  "A  reasonable  confidence  must 
always  be  entertained  that  a  court  will  exer- 
cise its  discretion  soundly." 

But  although  injunctions,  and  decision* 
touching  them,  fall  within  the  literal  definition 
of  practice  and  proceedings  in  equity,  are  gov- 
erned by  judicial  discretion,  and  are  often  not 
final,  no  one  has  ever  contended  that  these 
were  not  subject  to  review,  though  such  cases 
swell  our  calendar  every  term.  The  present 
case  is,  I  think,  as  little  within  the  decision  of 
Rowley  v.  Van  Benthuynen. 

Judicial  discretion  is  a  phrase  of  great  lati- 
tude; but  it  never  means  the  arbitrary  will  of 
the  judge.  It  is  always  (as  Ch.  J.  Marshall  de- 
fined it)  "A  legal  discretion  to  be  exercised  in 
discerning  the  course  prescribed  by  law;  when 
that  is  discerned  it  is  the  duty  of  courts  to  fol- 
low it.  It  is  to  be  exercised,  not  to  give  effect 
to  the  will  of  the  judge,  but  to  that  of  the  law." 
Such  a  discretion  may  be  exercised  in  relation 
to  the  convenience  of  courts  and  suitors  and 
the  expedition  of  business,  or  upon  the  evi- 
dence as  to  some  interlocutory  matter,  on 
which  one  tribunal  *could  not  well  pre  [*l/>3 
scribe  to  or  even  advise  another.  It  may  also- 
be  exercised  in  deciding  on  the  application  of 
one  or  other  of  two  conflicting  rules,  accord 
ing  to  special  circumstances,  or  else  in  cases  of 
doubt  where  the  decision  is  not  governed  by 
the  absolute  certainty  of  law,  but  rests  upon 
the  probabilities  of  evidence.  It  is  in  this  last 
sense  that  the  granting  of  new  trials  in  cases 
of  verdicts  against  evidence  or  excess} veness 
of  damages,  in  common  law  courts,  is  said  to 
be  in  "their  judicial  discretion,"  which  is  yet 
clearly  a  discretion  to  be  exercised  according 
to  law  and  subject  to  review.  1  Burr.,  891,  ana 
1  Lev.,  p.  97,  there  cited.  I  do  not  pretend  to 
draw  the  precise  line  of  distinction  between 
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these  gradually  assimilating  degrees  of  legal 
discretion.  But  it  is  enough  to  say  that  it  is 
the  former  species  only  which  is  of  necessity 
confined  to  the  breast  of  the  court  exercising 
it,  exempt  from  any  superintending  examina- 
tion. Judge  Sutherland  has  given  a  definition 
of  that  discretion  which  is  not  subject  to  ap- 
peal, which  has  been  adopted  and  argued  from 
in  the  cases  cited:  "It  is  that  discretion  which 
cannot  be  governed  by  any  fixed  principles  or 
rules."  This  does  not  apply  here.  The  rules 
and  principles  of  relief,  when  property  has 
been  sacrificed  at  mortgage  sales  through 
fraud  or  error,  have  been  settled  in  various  ad- 
judications by  several  Chancellors,  especially 
Eldou  and  Kent.  They  have  refused  to  relieve 
for  simple  inadequacy  of  price  ;  they  have 
granted  relief  upon  loss  from  fraud,  from 
fraudulent  negligence  or  other  misconduct  of 
a  third  person,  and  even  from  "a  surprise." 
I  could  not  desire  any  more  decisive  evidence 
that  such  cases  involve  "fixed  principles  of 
equity,"  than  is  furnished  by  the  luminous  and 
conclusive  opinion  of  Gh.  J.  Nelson,  in  Collier 
v.  Whipple,  13  Wend.,  224,  where  he  lucidly 
summed  up  the  learning  of  this  branch  of 
equity  jurisprudence,  and  deduced  from  the 
decisions  an  equitable  application  of  their 
principles  to  an  entirely  new  case. 

So  far  as  this  preliminary  question  is  gov- 
erned by  authority,  it  must  be  settled  by  our 
154*]decision  in  the  case  of  *  Collier  v.  Whip- 
pie,  where  a  case  of  relief  against  a  ruinous 
sale,  specially  injurious  to  judgment  creditors, 
was  argued  by  able  counsel,  and  decided  upon 
elaborate  examination  of  principles  and  author- 
ities, without  any  doubt  being  raised  as  to  the 
propriety  of  exercising  the  appellate  jurisdic- 
tion; when,  if  such  a  doubt  were  well  founded, 
it  would  have  been  conclusive.  Besides  this, 
I  understand  that  in  more  than  one  case.  Chan- 
cellors have  not  hesitated  to  set  aside  or  mod- 
ify such  orders  or  decisions  of  their  Vice 
Chancellors,  without  any  dread  of  trespassing 
upon  the  privileges  of  judicial  discretion. 

But  we  have  another  conceded  test  of  the 
propriety  of  reviewing  or  not  reviewing  such 
orders.  It  is  that  of  the  decision  "disposing 
of  the  rights  of  the  party  in  litigation,  or  in- 
volving the  merits  of  the  controversy."  How 
does  this  test  apply  here?  The  debt  and  the 
mortgage  are  not  disputed;  the  main  point  of 
the  rights,  interest  and  merits  involved,  is  the 
just  and  prudent  application  of  the  hypothe- 
cated property  to  the  payment  of  the  debt, 
with  the  least  possible  loss  to  the  mortgaging 
owner  or  others  interested. 

If  that  be  not  the  object  in  view,  I  see  no 
need  for  the  superintendence  of  a  Court  of 
Chancery  or  its  officers.  If  there  be  any  point 
touching  the  merits  of  the  subject  of  equity 
proceeding  in  this  cause,  that  now  presented 
on  appeal  must  be  the  one.  If,  to  these  con- 
siderations, we  add  that  of  the  great  public 
importance  of  rightly  settling  the  rules  and 
principles  of  relief  against  unavoidable  losses, 
and  deciding  when  it  ought  not  and  when  it 
ought  to  be  granted,  in  the  immense  sales  un- 
der foreclosure  which  annually  take  place, 
without  leaving  each  case  to  arbitrary  and  ir- 
regular, though  it  may  be  impartial  judicial 
discretion — we  are  bound,  in  my  judgment,  to 
decide  upon  this  case  for  ourselves,  according 
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to  the  best  lights  of  authority,  experience, 
prudence  and  equity. 

*8enator  Lee  said,  that  whilst  he  [*155 
had  no  doubt  that  an  order  made  by  the  Court 
of  Chancery  on  a  question  arising  upon  the 
mere  practice  of  the  court,  is  not  the  subject 
of  appeal,  his  convictions  were  equally  strong 
that  the  order  made  in  this  case  was  properly 
brought  up  for  review.  This  is  not  a  question 
of  practice,  but  one  of  principle.  The  defend- 
ant was  misled  by  the  complainant;  he  was 
thrown  off  his  guard;  and  property  in  which 
he  was  deeply  interested  has  been  sacrificed. 
He  asks  not  that  the  decree  shall  be  opened, 
and  he  be  permitted  to  interpose  a  defense; 
he  is  willing  that  the  default  shall  remain; 
but  he  asks  that  he  be  restored  to  the  condition 
in  which  he  would  have  been,  had  he  suffered 
a  default  and  not  been  deluded  into  the  belief 
that  the  suit  was  settled.  Then  he  might  have 
attended  the  sale  and  guarded  his  rights. 

Senator  Furman  expressed  his  disapproba- 
tion of  the  decision  in  the  case  of  Rowley  v. 
Van  Benthuysen,  and  said  that  it  ought  to  be 
overruled. 

Senator  Paige,  on  the  other  hand, approved 
of  the  principles  upon  which  that  case  was  de- 
cided. 

The  Chancellor,  who  was  present  during 
the  delivery  of  the  opinions  just  noticed,  ob- 
served that  the  disposition  of  the  case  of  Row- 
ley v.  Van  Benthuysen  by  this  court,  was  dif- 
ferent from  what,  in  his  judgment,  it  should 
have  been.  He  was  decidedly  of  the  opinion 
that  appeals  should  be  allowed  in  every  case 
not  manifestly  frivolous.  The  constitution  of 
of  the  court,  and  the  numberless  questions 
brought  before  a  single  judge  for  adjudica- 
tion, required  that  parties  should  have  the  priv- 
ilege of  bringing  up  his  decisions  for  review 
whenever  they  thought  proper  so  to  do,  and 
thus  testing  their  correctness.  In  his  view  of 
the  subject  it  was  the  only  mode  in  which  the 
Court  of  Chancery  could  be  preserved. 

*The  question  was  then  pu't — shall  [*156 
this  appeal  be  dismissed?  Whereupon,  the 
members  of  the  Court  divided  as  follows: 

In  the  affirmative — Mr.  Justice  Co  WEN,  and 
Senators  Denniston,  Hunter  and  Scott — 4. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, and  Senators  Dixon,  Ely,  Furman,  Hop- 
kins, Hull,  Humphrey,  Hunt,  I^ee,  H.  A.  Liv- 
ingston, Nicholas,  Rhoades,  Strong,  Vei'planck 
and  Works — 15. 

Of  course  the  motion  to  dismiss  the  appeal 
was  lost.  The  question  then  arose — shall  the 
decree  be  reversed?  Whereupon,  the  follow- 
ing opinions  were  delivered: 

By  Senatoi'  Verplanck.  Questions  of  open- 
ing biddings,  and  setting  aside  or  modifying 
mortgage  sales,  cannot  be  governed  merely  by 
authority,  nor  are  they  matters  of  arbitrary 
discretion,  depending  upon  the  convenience  or 
custom  of  the  court  and  its  officers.  They  are 
to  be  decided  according  to  general  principle* 
of  equity,  somewhat  modified  by  considera- 
tions of  public  policy,  and  applied  to  the  pecul- 
iar circumstances  of  the  case.  The  mortgagor 
and  those  who  stand  in  his  place  and  share  in 
his  losses,  have  a  right  to  be  protected,  so  far 
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as  is  consistent  with  the  mortgagee's  rights, 
against  needless  sacrifice  of  their  property, 
whilst  the  mortgagee  can  claim  nothing  be- 
yond the  amount  of  his  loan.  Hence,  as  be- 
tween these  parties  only,  if  from  any  cause 
whatever,  the  mortgaged  property  should  be 
sold  very  far  below  its  market  value,  to  the 
injury  of  the  owner  or  of  others  interested  in 
it  under  him,  as  his  sureties  or  otherwise,  it 
would  always  be  a  claim  of  strict  justice,  to 
allow  the  opportunity  of  a  second  sale,  upon 
such  terms  as  will  secure  the  mortgagee's  debt. 

But  in  order  to  carry  into  effect  the  object 
of  such  sales,  and  to  secure  reasonable  compe- 
tition and  confidence  amongst  bidders,  it  is  also 
necessary  that  courts  should  refrain  from  dis- 
turbing the  rights  acquired  by  or  under  pur- 
157*]  chasers  *at  a  fair  public  sale,  however 
inadequate  the  price,  where  the  parties  inter- 
ested, having  due  notice,  have  yet  neglected  or 
been  unable  to  protect  their  interests.  Mere 
lowness  of  price  ought  not  to  furnish  a  suffi- 
cient reason  to  set  aside  sales,  because  if  this 
were  allowed,  a  great  inducement  to  bidders 
would  be  taken  away,  wealthy  and  sure  bid- 
ders would  be  excluded,  and  the  bidding  left 
to  those  who  took  the  chance  of  doubtful  spec- 
ulation. Ld.  Eldon's  experience  during  half 
a  century  of  the  practice  and  administration 
of  equity,  led  him  to  condemn  the  English 
custom  of  opening  biddings,  even  at  sales 
much  less  dependent  upon  public  and  open 
competition  than  ours,  as  having  caused  many 
estates  to  be  thrown  away  from  the  uncertain- 
ty of  the  sale,  and  the  expectation  of  an  open- 
ing of  the  bidding.  It  is,  therefore,  a  wise  rule 
of  general  expediency,  especially  under  our 
system  of  sales  at  auction,  that  the  Court  of 
Chancery,  as  the  common  guardian  of  all  the 
parties  in  each  case,  and  at  the  same  time  of 
all  similar  interests,  present  and  future.should 
consider  every  fair  sale  as  final.  Accordingly 
Ld.  Eldon  thought,  Morris  v.  Bishop  of  Dur- 
ham, 1  Ves.,  Jr.,  57,  that  "  The  only  case  in 
which  biddings  should  be  reopened,  was 
when  there  was  some  fraud  or  misconduct  in 
the  purchaser,  or  fraudulent  negligence  in 
another  person,  of  which  it  would  be  against 
conscience  that  the  purchaser  should  take  ad- 
vantage." This  strict  rule  he  relaxed  further 
in  an  after  case,  White  v.  Wilson,  14  Ves.,  Jr., 
151.  by  allowing  "  a  surprise  created  by  the 
conduct  of  the  purchaser,"  to  be  a  valid  ground 
of  relief.  Chancellor  Kent  acknowledged  the 
validity  of  this  ground,  and  granted  similar 
relief  upon  it,  but  added,  "  I  do  not  lay  any 
stress  upon  the  alleged  inadequacy  of  price; 
such  a  ground  alone,  unattended  with  other 
circumstances,  is  not  sufficient."  Williamson 
v.  Dale,  3  Johns.  Ch.,  290. 

Still,  although  the  court  should  not  inter- 
fere with  a  fair  sale,  merely  to  set  aside  a  very 
cheap  purchase,  yet  there  may  be  cases  where 
such  a  sale,  though  fair  as  to  the  buyer,  is  not 
158*]  *so  as  to  others  interested.  The  cases 
of  fraud  or  fraudulent  negligence,  or  surprise, 
caused  by  the  conduct  of  others,  have  been 
allowed  by  the  ablest  Chancellors,  to  make  sales 
for  inadequate  prices  "against  conscience." 
This  court  applied  the  same  rule  in  Collier  v. 
Whipple,  13  Wend..  226,  in  which  the  sale  was 
opened,  where  judgment  creditors  were  pre- 
vented from  attending  and  bidding  in  conse- 
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quence  of  an  impression  received  from  the  mas- 
ter that  the  sale  would  not  take  place,  al- 
though it  was  admitted  that  there  was  no 
fraud,  trick,  collusion  or  official  misconduct. 

When  parties  interested  in  the  proceeds  of  a 
sale  thus  suffer  by  default  of  others,  (he  ques- 
tion of  relief  resolves  itself  into  equitable  prin- 
ciples, of  frequent  application  in  chancery,  be- 
cause the  sale  at  an  inadequate  price,  under 
such  circumstances  is,  in  the  nature  of  a  sale 
made  by  mistake  or  in  consequence  of  fraudu- 
lent misrepresentation.  Where  the  buyer  is 
the  holder  of  the  mortgage  he  must  surely  be 
content  if  his  debt  is  paid.  He  has  commonly 
an  entire  control  over  the  proceedings  and  sale 
and  has  no  right  to  use  it  for  any  purpose  of 
advantage  beyond  securing  himself.  Nor  does 
the  holder  stand  upon  the  same  footing  of  pub- 
lic policy  with  other  buyers.  He  seldom  pur- 
chases for  investment  or  use.  He  bids  to  se- 
cure himself,  and  when  he  buys  in,  he  takes 
the  property  in  payment  of  so  much  debt.  But 
when  other  purchasers  come  in,  or  even  sec- 
ond purchasers  from  the  purchasing  mort- 
gagee, it  would  be  the  obvious  duty  of  equity 
to  conciliate,  as  far  as  possible,  all  these  con- 
siderations, and  to  disturb  the  titles  of  fair 
purchasers  as  little  as  can  be  made  consistent 
with  due  regard  to  the  strong  equities  of  a  de- 
ceived or  misled  party.  It  is  natural  that 
these  somewhat  conflicting  claims  of  policy 
and  expediency  as  to  the  efficiency  and  secu- 
rity of  such  sales,  on  one  side,  and  individual 
hardship  and  oppression  on  the  other,  should 
lead  to  apparently  jarring  conclusions  in  the 
minds  of  different  judges.  Still,  such  cases  are 
governed  by  fixed  equitable  *principles  [*  1 59 
to  be  applied,  as  in  other  instances,  according 
to  circumstances. 

We  have  now  before  us  a  sale  for  a  totally 
inadequate  price,  where  part  of  the  mortgaged 
property  was  purchased  by  a  third  party,  at 
something  more  than  half  its  value,  including 
the  incumbrance  upon  it.  The  rest  of  it  is 
bought  by  the  holder  of  the  mortgage,  for  less 
than  one  sixth  of  its  market  value,  and  then 
resold  at  six  times  the  amount  of  his  bid.  Thus 
a  deficiency  of  $1,672  is  left,  for  which  the 
appellant  is  personally  liable,  whilst  $1,200  of 
that  amount  has  been  realized  by  the  respond- 
ent in  his  sale  of  the  lots.  Had  there  been 
nothing  to  mislead  any  of  the  injured  parties, 
and  this  result  had  arisen  from  simple  neglect 
or  absolute  inability  to  prevent  it,  that  would 
have  presented  a  case  of  hardship  indeed,  but 
still  one  in  which  it  would  be  impossible  to 
grant  relief  upon  any  recognized  principle, 
consistently  with  public  utility  or  the  rights  of 
others.  But  here  it  appears  that  the  appellant 
was  misled  in  his  expectations  as  to  the  sale, 
by  the  representations  and  undertakings  of  his 
co  defendant,  through  his  agent,  and  his  con- 
sequent reliance  that  the  mortgage  would  be 
settled  by  the  original  mortgagor.  The  re- 
spondent s  acts  and  declarations,  though  not 
intentionally  deceptive,  were  such  as  to  sup- 
port that  expectation.  This,  then,  is  a  prima 
facie  case  for  relief,  according  to  the  rules  and 
decisions  of  equity.  But  the  subsequent  sale 
to  Griffin  is  not  impeached  by  any  such  evi- 
dence as  to  show  it  to  be  collusive;  and  a 
title  fairly  acquired  ought  not  to  be  disturbed 
without  absolute  necessity.  The  appellant 
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should  not  be  allowed  to  suffer  by  the  erro- 
neous statements  and  representations  of  the 
other  parties.  The  respondent  has  no  just 
claim  to  make  a  profit  out  of  the  transaction ; 
nor  can  he  complain  if  he  gets  his  whole  debt 
with  interest  and  costs. 

I  conclude,  then,  that  equality  between  all 
the  parties  will  be  most  satisfactorily  attained 
by  leaving  the  title  of  the  subsequent  pur- 
chaser untouched,  and  considering  the  sale  to 
16O*j  *him  as  made  upon  the  appellant's  ac- 
count. If  this  be  done,  upon  paying  the 
amount  of  principal  and  interest  due,  deduct- 
ing the  amount  of  cash  received  by  Cook,  he 
will  be  entitled  to  receive  an  assignment  of 
Griffin's  mortgage.  It  would,  however,  be 
just  to  allow  the  respondent  the  election  of  re- 
taining the  bond  and  mortgage  and  crediting 
the  amount  of  principal  and  interest  as  so 
much  of  the  deficiency  paid  by  the  surety.  In 
either  case,  that  part  of  the  Chancellor's  order 
which  directs  an  assignment  of  Cook's  interest 
in  the  decree  to  enable  Tripp  to  collect  the  de- 
ficiency from  his  principal,  should  stand. 

In  coming  to  this  conclusion,  I  have  thrown 
out  of  view  the  transaction  between  the  parties 
and  the  alleged  fraud  of  Tripp  upon  Cook  as 
to  certain  property  at  Geneva.  This  transaction 
is  quite  unconnected  with  this  mortgage,  and 
grows  out  of  concerns  of  persons,  strangers  to 
the  present  debt  and  sale  ;  but  it  is  alleged  to 
have  been  fraudulent,  and  the  respondent  to 
have  suffered  considerable  loss  by  it.  He  now 
claims  to  be  made  good  as  to  this  affair  before 
he  relinquishes  the  profitable  purchase  he  has 
made  at  the  other's  expense.  The  Chancellor 
considered  this  as  a  sufficient  reason  to  with- 
hold relief,  allowing  that  "perhaps  this  would 
be  a  proper  case  to  interfere  as  against  Cook, 
if  -he  had  not  shown  that  he  had  good  reasons 
for  holding  Tripp  to  what  otherwise  might  be 
considered  as  an  unreasonable  speculation  at 
his  expense."  The  case  of  McDonald  v.  Neil- 
son,  2  Cow.,  190,  is  cited  as  authority  for  re- 
fusing to  interfere  on  account  of  what  passed 
between  the  same  parties  in  another  transac- 
tion. 

It  is  a  familiar  maxim,  that  "He  who  seeks 
equity  must  do  equity  ;"  and  that  equitable  re- 
lief will  not  be  granted  to  a  suitor  unless  "he 
comes  into  court  with  clean  hands,"  and  dis- 
charges his  debts  or  performs  his  obligations 
to  his  adversary,  binding  upon  him  in  con- 
science if  not  in  law.  But  this  rule  cannot 
mean  that  all  the  previous  business  between 
such  parties  and  others  can  thus  be  opened  on 
a  collateral  issue ;  still  less  that  equity  shall 
161*]  be  denied  to  one  *pmma  facie  entitled 
to  its  aid,  upon  the  allegation  of  some  former 
injury  to  his  adversary  in  a  matter  wholly  dis- 
connected with  the  present  transaction.  In  all 
the  cases  I  have  read,  including  that  of  Mc- 
Donald v.  Neilson,  this  equitable  principle  is 
applied  only  to  the  circumstances  of  the  very 
controversy  then  before  the  court,  or  to  such 
as  appear  on  the  record  as  part  of  its  history, 
or  as  are  admitted  in  the  pleadings,  or  at  least 
are  so  connected  with  the  cause  in  litigation  as 
to  be  presented  in  the  pleadings  and  proofs, 
with  the  full  opportunity  afforded  the  party 
thus  recriminated  to  explain  or  refute  the 
charges.  But  here  the  fraud  and  the  consequent 
injury  and  its  amount  are  shown  only  by  the 
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respondent's  own  deposition,  the  particulars  of 
which  the  other  party  had  no  opportunity  of 
meeting  or  explaining,  whilst  he  had  denied 
the  general  charge  under  oath;  and  that  denial 
is  supported  by  another  witness,  as  to  the  im- 
probability of  any  loss  or  injury  whatever.  If 
this  alleged  fraud  can  be  thus  collaterally  in- 
quired into,  it  is  clear  to  my  mind  that  it  has 
not  been  proved. 

I  am,  accordingly,  of  opinion  that  so  much 
of  the  Chancellor's  order  as  is  appealed  from, 
should  be  reversed  ;  but  that  it  would  be  more 
consistent  with  justice  and  the  general  policy 
of  our  mortgage  sales,  so  to  modify  it  as  to  al- 
low the  appellant  the  avails  of  the  private  sale 
upon  equitable  terms,  than  absolutely  to  re- 
open the  sale  and  set  aside  Griffin's  subsequent- 
ly acquired  title. 

By  the  President  of  the  Senate.  Courts  of 
equity  may  relieve  against  deeds  and  judg- 
ments, not  only  when  obtained  by  fraud  and 
imposition,  as  in  Riegal  v.  Wood,  1  Johns.  Ch. , 
406,  and  cases  there  cited;  but  also  where  they 
have  been  regularly  obtained,  if  there  be  great 
hardship,  or  great  inadequacy  of  considera- 
tion, with  unfairness,  as  in  the  case  of  Ld. 
Cramtown  v.  Johnston,  3  Ves.,  Jr.,  170,  where 
the  Master  of  the  Rolls.  Sir  R.  Pepper  Arden, 
afterwards  Ld.  Alvanley,  said,  "I  must  forget 
*the  name  of  the  court  in  which  I  sit,  [*1G2 
if  I  were  to  refuse  to  grant  relief."  In  Morrice 
v.  Bishop  of  Durham,  11  Ves. ,  57,  and  in  White 
v.  Wilson,  14  Ves.,  151,  Ld.  Eldon  decided, 
that  "Fraud  or  misconduct  in  the  purchaser, 
or  fraudulent  negligence  in  another  person  con- 
nected with  the  sale  as  agent  of  the  mortgagor, 
or  of  persons  interested  as  judgment  creditors; 
and  also  surprise  by  the  conduct  of  the  pur 
chaser,  will  induce  the  court  to  open  the  bid- 
dings." The  latter  principle  was  applied  in  the 
case  of  Williamson  v.  Dale,  3  Johns.  Ch.,  290, 
by  Chancellor  Kent,  who  has  been  said  to  be 
"disposed  to  be  somewhat  strict  in  his  practice 
on  this  subject."  In  this  latter  case,  too,  the 
surprise  was  admitted  to  have  been  uninten- 
tional. 

In  Lansing  v.  McPherson,  3  Johns.  Ch.,  4'24, 
the  sale  was  reopened  in  behalf  of  a  person 
who  stood  responsible  for  the  balance  due  on 
the  bond  and  mortgage  after  the  sale,  and  who 
offered  50  per  cent,  more  than  the  bid.  No  un 
fairness  in  the  purchaser  was  pretended.  The 
excuse  was  that  the  applicant  did  not  know, 
until  after  the  sale,  that  the  plaintiff  had  a  de 
cree  compelling  him  to  pay  the  deficit,  the  de- 
cree having  been  entered  by  default.  This  last 
case  is  strongly  analogous  to  that  now  under 
review  before  this  court,  although  less  favor- 
able than  the  latter  to  the  appellant.  It  is  also 
particularly  interesting  as  recognizing  a  prin- 
ciple strongly  sustained  by  the  English  courts 
of  equity,  as  well  as  our  own,  viz.  :  In  all  cases 
of  insolvent  estates,  to  take  care  that  their  as- 
sets be  applied,  as  far  as  possible,  to  the  pay- 
ment of  the  just  claims  of  all  their  creditors  ; 
and  to  prevent  any  individual  creditor,  either 
by  surprise  or  unfairness,  from  sacrificing  the 
osiate,  or  monopolizing  its  assets  in  satisfac 
tion  of  his  own  debt.  This  is  true  in  regard 
to  creditors  generally ;  but  it  is  still  more  so 
with  respect  to  minors  and  sureties.  Of  their 
rights  and  interests  the  courts  are,  very  prop 
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erly,  exceedingly  regardful  and  tender.  In 
the  latter  class  is  the  case  now  under  review. 
Tripp  was  a  mere  surety,  being  a  guarantor  of 
1  <$?{*]  *the  payment  of  the  bond  and  mort- 
gage of  Cunningham,  who  had  become  insolv- 
ent. He,  too,  was  undoubtedly  taken  by  sur- 
prise in  the  sale  of  the  mortgaged  premises  in 
question.  He  was  led,  both  by  the  complain- 
ant and  the  agent  of  Cunningham,  to  believe 
that  the  suit  would  be  settled  and  paid  by  Cun- 
ningham. He  understood  from  both,  soon  after 
the  service  of  the  subpoena  on  him,  that  an 
agreement  to  that  effect  had  taken  place  be- 
tween the  complainant  and  Cunningham,  by 
which  the  former  was  to  receive,  in  payment 
of  his  claim,  notes  from  the  latter,  who  was 
then  in  good  credit  and  possessed  of  a  large 
real  and  personal  estate.  He,  Tripp,  acted 
upon  this  supposition,  having  heard  nothing  to 
the  contrary  until  after  the  sale  of  the  mort- 
gaged premises,  and  the  levying  of  an  execu- 
tion on  his  own  property  for  the  balance  due 
on  the  bond.  The  decree  against  him  had  been 
taken  by  default,  and  he  kept  in  ignorance  of 
the  proceedings,  notwithstanding  he  resided  in 
the  same  place  with  the  complainant  and  was 
in  the  habit  of  seeing  him  almost  daily.  These 
proceedings,  therefore,  were  matters  of  sur- 
prise, if  not  of  unfairness,  to  Tripp.  He  be- 
came apprised  of  the  sale  only  by  the  levying 
of  an  execution  upon  his  property  for  the  bal- 
ance of  the  debt.  Without  any  unreasonable 
delay,  he  offered  the  complainant,  if  he  would 
consent  to  a  resale  of  the  mortgaged  premises, 
to  bid  five  times  the  sum  at  which  the  prem- 
ises had  been  struck  off  to  the  complainant,  and 
to  pay  all  costs  and  expense  of  the  sale  and  sub- 
sequent proceedings;  and  also,  immediately  on 
such  resale,  to  pay  the  balance  of  the  decree 
and  costs,  or  to  pay  the  amount  of  the  whole 
decree  and  costs  on  condition  that  the  com- 
plainant would  assign  to  him,  Tripp,  that  part 
of  the  mortgaged  premises  which  he,  the  com- 
plainant, had  purchased  at  the  sale.  This  was 
a  fair  offer,  and  should  either  have  been  vol- 
untarily accepted  by  the  complainant,  or  en- 
forced inequity.  The  complainant  was  entitled 
only  to  his  debt  and  costs;  with  these  he  should 
have  been  satisfied. 

164*1  *The  Chancellor  himself  seems  to  have 
viewed  it,  for,  in  his  opinion  in  this  case,  he 
says,  "and  perhaps  this  would  be  a  proper  case 
to  interfere,  as  against  Cook  himself, if  he  had 
not  shown  that  he  had  good  reasons  for  hold- 
ing Tripp  to  what  otherwise  might  have  been 
considered  an  unreasonable  speculation  at  his 
expense."  Now,  these  "reasons,"  which  the 
Chancellor  thus  calls  "good,"  were  merely  the 
allegations  of  the  complainant,  unsustained 
by  proof,  and  contradicted  by  Tripp,  that  in 
another  and  entirely  distinct  transaction,  viz.: 
the  purchase  of  certain  property  in  Geneva, 
Tripp  had  wronged  him.  Can  such  reasons, 
upon  any  sound  principle  either  of  equity  or 
justice,  be  called  good,  or  be  properly  allowed 
to  influence  in  any  degree,  a  decision  upon  the 
rights  and  equities  of  the  parties  in  the  only 
case  then  before  the  court?  And  even  the  Chan- 
cellor himself  admits, that  but  for  these  reasons, 
the  sale  of  the  mortgaged  premises,  and  their 
purchase  by  the  complainant  at  the  one  tithe 
only  of  their  value,  "might  have  been  consid- 
ered an  unreasonable  speculation  at  his  (Tripp's) 
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expense."  And  yet  the  Chancellor  says:  "I 
think  that  I  ought  not  to  disturb  the  sale,  or 
to  deprive  Cook  of  the  benefit  of  his  specula- 
tion, as  a  fair  offset  for  the  injury  he  alleges 
he  has  sustained  in  the  other  transaction. " 
This  decision  seems  to  me  as  unsound  in  prin- 
ciple.as  it  is  unsustained  by  the  only  authority 
upon  which  it  was  put  by  the  Chancellor,  viz!": 
that  of  McDonald  v.  Ncuson,  2  Cow.,  190.  Can 
the  principle  be  for  a  moment  tolerated,  that 
in  settling  the  rights  and  equities  of  parties  in 
any  given  case,  the  court  shall  take  into  con- 
sideration, or  suffer  its  decision  to  be  influ- 
enced, by  the  mere  allegations  of  one  of  the 
parties,  contradicted  by  the  other,  and  unsup- 
ported by  proof,  as  to  a  pretended  wrong  sus- 
tained in  another  and  entirely  distinct  transac- 
tion— a  transaction  not  in  litigation  before  the 
court,  and  of  the  allegations  in  relation  to 
which  by  the  one  party  the  other  party  neither 
had  due  notice  nor  reasonable  time  to  answer? 
Shall  the  pretended  equity  in  the  one  case,  not 
before  the  *court,  be  received  to  bal-  [*165 
ance  the  established  equity  in  the  other  case, 
then  the  only  one  under  consideration?  and 
this,  too,  by  way  of  "offset"  or  set-off  !  Against 
a  clear  equity  shown  in  the  case  before  the 
court,  is  to  be  set  off  a  pretended  equity  in  an- 
other case  not  before  the  court,  and  which  has 
neither  been  liquidated  by  the  parties,  found 
by  a  jury,  ascertained  by  arbitration,  nor  set- 
tled by  the  judgment  of  a  court  of  law  or  equi- 
ty. Even  if  the  pretended  equity  arose  in  the 
same  case,  and  could  thus  be  properly  taken 
into  consideration  by  the  court,  it  want's  all  the 
requisites  essential  to  set-off;  not  merely  tech- 
nical, but  reasonable  and  proper.  In  the  case 
of  Exrs.  of  Robert  T.  Livingston  v.  Livingston, 
4  Johns.  Ch.,  287,  Chancellor  Kent  held,  that 
"uncertain  damages  cannot  be  set  off  in  equity 
any  more  than  at  law."  Again  he  says,  "It  is 
well  understood,  that  uncertain  and  unliqui- 
dated damages  are  not  a  proper  subject  of  set- 
off  in  equity,  any  more  than  at  law."  Id.,  292. 
Again ;  Chancellor  Kent  says  :  "There  never 
was  a  case  of  set-off  in  equity,  where  the  dam- 
ages proposed  to  be  set  off  against  a  clear  and 
certain  debt,  were  unliquidated  and  depended 
upon  an  unsettled  legal  right  of  doubtful  as- 
pect." In  Duncan  v.  Lyon,  8  Johns.  Ch.,  351, 
it  was  said,  that  "A  court  of  equity  follows 
the  same  rules  as  a  court  of  law,  as  to  set-off. 
Debts  must  be  clearly  ascertained  and  liqui- 
dated." See,  also,  Watts  v.  Coffin,  11  Johns., 
495;  2  Id.,  150,  155;  8  Cai.,  84;  Amb.,  407. 

All  this  would  have  been  requisite,  if  the 
equity  proposed  to  be  set  off,  had  arisen  in  the 
case  before  the  court.  But  to  undertake  to  set- 
tle the  ascertained  equity  of  a  party  in  a  case 
properly  before  the  court,  by  offsetting  a  pre- 
tended equity  of  the  opposite  party  in  another 
and  distinct  case.not  then  in  litigation  between 
the  parties  in  any  court,  would  seem  to  me  to 
be  a  great  departure  from  every  sound  and  safe 
principle  of  equitable  and  judicial  proceeding, 
and  one  which  I  can,  in  no  respect,  sanction 
by  any  vote  to  be  given  by  me  in  this  court. 
This  seems  to  me  too  *clear  either  to  [*  1 66 
admit  of  question  or  to  require  authority.  In 
James  v.  McKernon,  6  Johns.,  564,  it  is  laid 
down  as  a  rule,  that  "  Every  material  allega- 
tion should  be  put  in  issue  by  the  pleadings.so 
that  the  parties  may  be  duly  apprised  of  the 
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essential  inquiry,  and  may  be  enabled  to  col- 
lect testimony  and  form  interrogatories,  in  or- 
der to  meet  the  question."  And  in  the  case  of 
Stewart  v.  Bank,  19  Johns.,  505,  it  was  held  as 
an  undeniable  principle,  that  the  decree  of  a 
-court  of  equity  must  be  founded  on  some  mat- 
ter put  in  issue  between  the  parties.  It  is  bound 
to  decide  according  to  the  allegations  and 
proofs  as  much  as  a  court  of  law.  In  order  to 
do  what  may  seem  to  be  justice,  a  court  of 
equity  can  no  more  than  a  court  of  law, go  out 
of  the  case  litigated  by  the  parties  before  the 
court,  with  a  view  to  adjust  and  settle  all  the 
ascertained  and  pretended  rights  and  equities 
between  the  parties.  It  can  only  decide  upon 
those  embraced  and  properly  presented  to  the 
court,  in  the  case  under  its  consideration.  A 
contrary  practice  would  be  as  subversive  of 
general  principle,  as  it  would  be  dangerous  to 
the  rights  of  parties.  It  is  believed  to  be  equal- 
ly unsupported  by  any  acknowledged  author- 
ity. 

The  Chancellor  says,  that  "The  case  of 
McDonald  v.  Neilson,  in  the  Court  for  the  Cor- 
rection of  Errors,  appears  to  be  an  authority 
for  refusing  to  set  aside  this  sale,  on  account  of 
what  had  occurred  between  these  parties  in  re- 
lation to  the  Geneva  purchase."  Let  us,  there- 
fore, for  a  moment,  look  at  that  case,  and  see 
if  it  sustains  the  position  for  which  it  is  cited 
as  authority.  Even  admitting  the  final  decision 
in  that  case  to  be  sound  law,  which  may  well 
be  doubted,  yet,  unless  I  have  greatly  misap- 
prehended both  its  facts  and  its  principle,  that 
case  will  be  found,  on  examination,  in  no  re- 
spect to  countenance  the  doctrine  and  decision 
of  the  case  now  under  review  here.  In  McDon- 
ald v.  Neilson,^  bill  was  filed  to  set  aside  a  bond 
and  mortgage,  alleged  to  have  been  obtained 
by  oppression  and  coercion.  The  nominal  con- 
sideration of  the  bond  and  mortgage  was  :  1. 
167*]  *A  judgment  against  Neilson  in  favor 
of  McDonald  for  $483.62;  2.  A  balance  of 
about  $1,200  due  on  a  judgment  against  Neil- 
son's  son  in  favor  of  McDonald;  3.  A  note  of 
Neilson's  son  of  about  $800,  indorsed  by  J. 
Boyce  to  McDonald;  and  4.  A  general  release 
of  all  demands  by  McDonald  to  Neilson  and 
his  son.  Both  the  son  of  Neilson  and  Boyce 
were  insolvent  at  the  time.  Chancellor  Kent  de- 
creed that  the  bond  and  mortgage, having  been 
fraudulently  and  unjustly  extorted,  should 
stand  good  only  for  the  amount  of  McDonald's 
judgment  against  Neilson;  and  that,  upon  its 
payment  within  80  days,  they  should  be  given 
up"  to  be  canceled.  This  court  reversed  that 
decree,  upon  the  ground  that  these  securities 
had  been  deliberately  entered  into  by  Neilson, 
with  a  full  knowledge  of  his  rights,  and  with 
the  advice  of  counsel.  That  they  were  executed 
to  settle  a  legal  controversy;  and  that,  besides 
the  judgment  against  Neilson,  and  the  judg- 
ment and  note  against  his  son, a  general  release 
of  all  demands  by  McDonald  against  both  fa- 
ther and  son,  formed  a  part  of  the  inducement 
to  their  execution.  It  will  thus  be  perceived, 
that  the  equity  between  the  parties  in  regard 
to  the  diversion  of  the  lumber,  or  the  debt  of 
Neilson's  son,  had  become  merged  in  the  con- 
sideration of  the  bond  and  mortgage.  It  was 
part  of  the  res  ge-stcB,or  of  the  subject-matter  of 
1he  application  to  the  court.  Not  so  in  the  case 
.now  under  review.  Here  the  equity  claimed  to 
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be  considered  and  set  off,  regarded  an  entirely 
distinct  and  different  matter,  neither  properly 
put  at  issue,  nor  at  all  litigated  between  the 
parties.  Without,  therefore,  impugning  the 
law  of  the  case  of  McDonald  v.  Neilson,  it  will 
be  perceived  that  it  in  no  respect,  sustains  or 
sanctions  the  doctrine  or  decision  of  the  case 
now  before  the  court. 

I  should,  therefore,  be  in  favor  of  a  gen- 
eral reversal  of  the  order  of  the  Chancellor,  if 
the  premises  in  question  still  remained  the 
property  of  Cook  ;  but  as  he  had  already  sold 
and  conveyed  them  to  Griffin  previous  to  the 
motion  in  this  case,  it  would,  perhaps,  be  bet- 
ter not  to  disturb  *that  title,  but  to  [*168 
reverse  the  order  of  the  Chancellor  so  far  as  it 
denies  all  relief  and  to  direct  that  the  purchase 
money  on  the  sale  to  Griffin,  deducting  that 
paid  by  Cook,  be  applied  towards  the  payment 
of  the  execution  against  Tripp  ;  or,  upon  his 
paying  within  a  reasonable  time  the  execution 
and  costs,  that  the  contract  of  sale  to  Griffin, 
with  all  its  benefits,  except  the  $200  paid  by 
Cook,  and  also  the  original  decree  against  Cun- 
ningham and  Tripp,  be  assigned  to  Tripp. 

I  shall,  therefore,  vote  for  a  decree  in  con- 
formity with  these  views. 

On  the  question  being  put — shall  this  de- 
cretal order  be  reversed? — the  members  of  the 
Court  divided  as  follows  : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Ely,  Ftirman,  Hopkins, 
Hunt,  H.  A,  Livingston,  Nicholas,  Rlioades, 
Strong,  Verplanck  and  Works — 11. 

In  the  negative — Mr.  J.  COWEN,  and  Sena- 
tors Dennislon,  Dixon,  Johnson,  Lee  and  Scott 
—6. 

Whereupon,  the  decretal  oi'der  was  reversed 
and  a  new  decree  made,  giving  the  appellant  the 
benefit  of  the  property  sold  by  the  respondent 
to  Griffin  to  the  amount  of  $1,000,  the  excess 
of  the  value  of  the  property  beyond  the  sum  at 
which  it  was  bid  in  by  the  respondent. 

Re-sale — Grounds  for  ordering.  Cited  in — 3  Edw., 
592 ;  4  Sandf .  Ch.,  586 :  5  N.  Y.,  154 ;  53  N.  Y.?  326 :  2 
Abb.  App.  Dec.,  532:  62  Barb.,  288 ;  13  How.  Pr.,  557  ; 
63  How.  Pr.,  270;  9  Abb.  Pr.,  284 :  13  Abb.  Pr.,  38  ;  3 
Abb.  N.  S.,  181. 

Inadequacy  of  price  not  alone  ground  for  opening 
*ale.  Cited  in-3  Sandf.  Ch.,  51;  22  Barb.,  173;  19 
How.  Pr.,  80 ;  39  Super.,  532 ;  49  111.,  168. 

Default— Refmal  to  open— Appeal.  Cited  in— 1  N. 
Y.,  44 ;  3  Abb.  Pr.,  457. 

Appeal—  Wliat  appealable.  Explained— 28  N.  Y., 
126. 

Cited  in-53  N.  Y..  332 ;  67  N.  Y.,  7 ;  8  Barb.,  85  ;  34 
How.  Pr.,  28 ;  2  Co.  R.,  124. 

Equity  jurisdiction  —  Settling  riglits  of  parties. 
Cited  in— 46  N.  Y.,  621;  13  Abb.  N.  S..  263;  2  Redf., 
231. 


[*169 


*MARVIN,  Appellant, 

AND 

BENNETT  ET  AL.,  Respondents. 


Conveyance  of  Lands — Mistake  as  to  Quantity — 
When  Equity  Will  Relieve. 

Equity  will  not  relieve  against  a  mistake  in  the 
conveyance  of  lands,  in  respect  to  the  quantity  con- 
veyed, where  a  deed  is  executed  and  delivered  by 


NOTE.— Sole  of  lands— Mistake  as  to  quantity— 
When  equity  uritt  relieve. 

"  The  question  in  the  numerous  cases  which  have 
arisen  has  been,  whether  the  reference  to  quantity 
is  a  part  of  the  description  of  what  is  intended  to  be 
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the  vendor,  and  a  mortgage  given  in  return  to  se- 
cure th«-  purchase  money;  unless  the  proof  be  clear, 
direct  and  positive. 

Also,  to  entitle  the  purchaser  to  relief  in  such 
case,  the  quantity  must  have  constituted  a  condi- 
tion of  the  sale  asagrccd  upon  between  the  parties; 
it  is  not  enough  that  it  may  have  operated  as  an  in- 
ducement to  the  purchase,  in  respect  to  which  the 
purchaser  will  l>e  deemed  to  have  assumed  the  risk, 
unless  in  relation  to  it  the  vendor  be  chargeable 
with  fraud. 

Nor  will  relief  be  granted  if  the  purchaser  with 
ordinary  vigilance  before  the  completion  of  the 
contract,  by  viewing  the  premises  or  properly  set- 
tling the  terms  of  the  description,  might  have 
guarded  against  the  alleged  mistake. 

Citations— 1  Vee.,  Sr.,  126 ;  3  Paige.  99 ;  5  Johns. 
Ch..  274  :  2 Cow.,  129 ;  2  Sch.  &  L.,  208 ;  1  Ves.,  ISO,  807 : 
2  Bro.  C.  C.,  400 ;  1  Johns.  Ch.,  27 :  6  Ves..  270 :  14 
Ves.,  273;  3  Atk.,  388;  1  Bro.  C.  C.,  94:  2  Johns.  Ch., 
691. 

A  PPEAL  from  chancery.  Marvin  filed  a  bill 
II  for  relief  in  reference  to  a  purchase  made 
by  him  of  a  ty-act  of  land  situate  in  the  now 
City  of  Buffalo,  alleging  misrepresentation  on 
the  part  of  the  vendors  prior  to  the  sale,  as  to 
the  quantity  of  land  embraced  in  the  tract.  P. 
Bennett  and  W.  Williams,  the  owners  of  the 
tract,  agreed  to  sell  it  to  A.  Marvin,  for  the 
sum  of  $12,000.  of  which  sum  $6,000  was  to  be 
secured  by  bond  and  mortgage,  and  for  the  resi- 
dueMarvin  was  to  give  two  notes  of  $3, 000  each. 
The  con  tract  was  executed  at  Buffalo,  by  the  giv- 
ing of  the  deed,  the  execution  of  the  mortgage, 
and  the  delivery  of  the  notes.  The  first  note  was 
paid  at  maturity.  When  the  second  fell  due, 
Marvin  paid  $1,000,  and  gave  a  note  for  the 
balance,  viz. :  $2. 000,  which  was  discounted  by 
the  Bank  of  Buffalo,  and  at  maturity  was  pro- 
tested for  non-payment  ;  and  shortly  after 
which  event,  this  bill  was  filed.  The  premises 
are  described  in  the  deed  from  Bennett  and 
Williams  to  Marvin,  in  these  words:  "All  that 
certain  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  said  Village  of  Buffalo,  dis- 
17O*]  tinguished  *as  follows,  viz.:  by  being 
block  or  lot  number  ninety-eight  on  said  Ben- 
nett and  Williams'  purchase  of  Ira  Blossom, 
of  a  part  cf  outer  lot  number  one  in  said  vil- 
lage, according  to  a  subdivision  of  the  same 
into  small  lots,  as  laid  down  on  said  Bennett 


and  Williams'  map,  bounded  as  follows,  viz. : 
beginning  on  the  northerly  line  of  Water 
Street,  at  its  intersection  with  the  northerly 
line  of  LeCouteulx  Street,  as  laid  down  on  Mild 
Bennett  and  Williams'  map,  thence  running 
northwesterly  on  the  same  line  of  Water  Street, 
to  the  southeasterly  corner  of  outer  lot  num- 
ber two  in  the  said  Village  of  Buffalo;  thence 
northeasterly  along  the  southeasterly  line  of  said 
outer  lot  number  two,  to  the  southwesterly 
line  of  Fly  Street,  as  laid  down  on  said  map  ; 
thence  southeasterly  on  the  same  line  of  Fly 
Street,  to  its  intersection  with  the  northwester- 
ly line  of  said  Le  Couteulx  Street  ;  thence 
southwesterly  on  the  same  line  of  Le  Couteult 
Street  to  Water  Street,  the  place  of  beginning, 
be  the  same  more  or  less."  The  complainant 
alleges  in  the  bill  that  the  vendors  represented 
the  tract  to  be  in  width  on  Water  St.  136  feet, 
and  on  Fly  St.  128i  ;  whereas,  its  width,  ac- 
cording to  the  boundaries,  is  only  119^^  feet, 
and  on  Fly  St.  only  97^*5  feet.  The  defend- 
ants in  their  answer  deny  such  representation. 
The  principal  testimony  in  support  of  the  com- 
plainant's allegation  is  the  following:  Le  Grand 
Marvin,  a  son  of  the  complainant,  who,  at  the 
time  of  the  negotiation,  was  a  law  student  in 
the  office  of  Bennett,  one  of  the  vendors,  a 
counselor  of  the  Supreme  Court  of  this  State, 
testified  that  a  map  representing  the  premises 
to  be  136  feet  in  width  on  Water  St.,  and  128i 
on  Fly  St.,  was  referred  toby  the  parties  at  the 
time  of  the  negotiation;  that  he  drew  the  deed 
of  the  premises  at  the  request  of  Bennett,  and 
insisted  upon  having  the  width  of  the  tract  on 
Water  St..  viz.:  186  feet,  inserted  in  the  deed; 
but  that  Bennett  refused  to  have  it  done,  ob- 
serving that  it  would  make  no  difference,  pro- 
vided the  boundaries  were  fixed,  whether  a 
greater  or  less  number  of  feet  were  specified. 
*as  the  deed  would  carry  the  whole  f*171 
quantity  between  the  two  points,  and  added  he 
should  not  be  surprised  that  the  lot  held  out 
even  to  150  feet  from  LeCouteulx  St.,  to  the 
westerly  line  of  lot  number  one  on  Water  St.,  as 
the  lots  conveyed  by  the  Holland  Land  Co.  uni- 
versally overran.  The  witness  still  objecting. 


granted,  or  intended  as  an  assurance  of  the  quanti- 
ty mentioned.  It  may  be  stated,  generally,  that 
where  the  number  of  acres  is  referred  to  as  an  '  es- 
timated '  quantity  or  coupled  with  the  clause  of 
'  more  or  less,'  or  is  clearly  a  matter  of  description, 
it  is  not  a  covenant.  So  where  the  quantity  is  men- 
tioned in  addition  to  the  boundaries  in  the  descrip- 
tion of  the  estate  the  quantity  yields  to  the  bound- 
aries if  they  do  not  coincide.  If,  on  the  other  hand, 
the  quantity  be  '  of  the  essence  of  the  contract  be- 
tween the  parties,  the  covenant  is  construed  rela- 
tively to  the  quantity  of  land  conveyed,  and  is  to  be 
deemed  an  aa*urance  to  the  purchaser  of  the  exist- 
ence of  that  quantity.'  The  rule  as  stated  by  Gray. 
J.  (Noble  v.  Googins,  99  Mass.,  231),  in  its  application 
to  executed  as  well  as  executory  contracts  to  con- 
vey lands  is  this :  '  In  the  agreement  for  the  sale 
and  purchase  of  lands  for  an  entire  sum,  either  a 
description  of  the  land  by  its  boundaries  or  the  in- 
sertion of  the  words  "  more  or  less,"  or  equivalent 
words,  will  control  a  statement  of  the  quantity  of 
land,  or  of  the  length  of  one  of  the  boundary  lines ; 
so  that  neither  party  will  be  entitled  to  relief  on  ac- 
count of  a  deficiency  or  surplus,  unless,  in  case  of 
so  great  difference  as  will  naturally  raise  the  pre- 
sumption of  fraud  or  gross  mistake  in  the  very  es- 
sence of  the  contract.'  And  a  vendor  would  be  li- 
able for  false  representations  as  to  the  quantity  of 
the  premises  granted,  if  accompanied  with  damage, 
whether  his  deed  contains  covenants  or  not :  and 
this  woold  be  so  for  one  reason,  that  a  covenant  of 
warranty  as  to  the  quantity  of  land  conveyed  by 
deed  cannot  be  raised  by  parol  proof  of  representa- 
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tions  made  at  the  time  of  executing  the  deed."    3 
Washb.  Real  Prop.,  673. 

See,  also,  Tarbell  v.  Bowman,  103  Mass..  343;  Cabot 
v.  Christie,  42  Vt.,  121 ;  Whitney  v.  Allaire,  1  N.  Y., 
308  :  Jackson  v.  Smith.  6  Cow.,  717 :  Hall  v.  Mayhew, 
15  Md.,  551 ;  Beall  v.  Burkhalter,  26  Ga.,  584 ;  Wright 
v.  Wright,  34  Ala.,  194  :  Faure  v.  Martin,  7  N.  Y.,210; 
Mann  v.  Pearson,  2  Johns.,  37  :  Butterfleld  v.  Coop- 
er. 6  Cow.,  481 ;  Murdock  v.  Gilchrist.  52  N.  Y..  24L'; 
Wilson  v.  Uaudall.  67  N.  Y..  338 ;  Beardsley  v.  I  Mint  - 
ley,  69  N.  Y..  579 :  Melick  v.  Dayton,  34  N.  J.  Eq.,  245; 
Delaney  v.  McDonald.  47  Wis.,  108 ;  Darling  v.  Os- 
borne,  51  Vt.,  148;  Heath  v.  Pratt,  51  Vt.,  288;  Ste- 
vens v.  Giddings,  45  Conn.,  507. 

Proof  of  mixtahe  must  be  clear  and  positive.  Hill  v. 
Hill,  10  Weekly  Dig.,  239. 

If  each  party  hat>  full  opportunity  to  ascertain 
facts  and  there  is  no  deceit  or  fraud,  equity  will  not 
relieve.  Stettheimer  v.  Killip.  75  N.  Y.,  282. 

Suppression  of  fact,  that  adjoining  building  en- 
croached on  lot,  held  to  avoid  rule,  although  deed' 
contained  words  "  more  or  less."  King  v.  Knapp. 
.M'.V  V.,  462. 

Test  of  materiality  "/  a  deficiency  in  quantity  of 
land  conveyed,  is:  had  the  falsity  been  known, 
would  the  contract  have  been  entered  into?  Stokes 
v.  Johnson,  57  N.  Y.,  673. 

See,  especially,  Paine  v.  Upton,  87  N.  Y.,  327,  as  to 
sale  of  agricultural  lands. 

Failure' of  vendor's  title  as  to  part  of  lot  sold  for 
gross  sum.  Vendee  held  entitled  to  relief,  although 
the  description  contained  words  "more  or  less." 
Moses  v.  Wallace,  7  Lea  (Tenn.),  413. 
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Bennett  told  him  to  draw  the  deed  as  he  de- 
sired it  should  be  done,  and  they  would  settle 
the  matter  afterwards.  On  the  deed  being  read 
to  the  complainant,  he  objected  to  it  on  the 

§  round  that  the  number  of  feet  were  not  speci- 
ed.  Bennett  then  tested  the  map  by  a  scale, 
and  declared  that  there  were  136  feet ;  that  he 
had  no  doubt  there  were  140,  and  should  not 
be  surprised  if  there  were  150  feet;  but  there 
was  no  necessity  of  mentioning  the  number  of 
feet  in  the  deed.  The  complainant  retired  and 
consulted  with  his  son,  and  expressed  his  dis- 
satisfaction at  Bennett's  refusal  to  have  the 
number  of  feet  inserted  in  the  deed.  His  son 
told  him  that  Bennett  would  be  held  by  his 
representation,  as  much  so  as  if  they  were  writ- 
ten in  the  deed  ;  and  they  then  returned  into 
the  office  of  Bennett,  and  the  deed  was  exe- 
cuted, and  a  mortgage  given  by  the  complain- 
ant and  delivered,  together  with  the  notes  to 
Bennett.  It  was  proved  on  the  part  of  the  com- 
plainant,that  the  tract  according  to  the  bound- 
aries in  the  deed,  did  not  exceed  in  width  on 
Water  St.,  119T|W  feet,  and  on  Fly  St.  97TY7 
feet;  whilst,  on  the  part  of  the  defendants,  evi- 
dence was  given  tending  to  show,  that  accord- 
ing to  the  original  survey  of  the  tract,  and  the 
contracts  and  deeds  executed  by  the  Holland 
Land  Co.,  the  original  proprietors  of  the  tract, 
the  width  of  the  tract  on  Water  St.  would  ex- 
ceed 136  feet.  It  appeared  that  great  intimacy 
had  long  existed  between  the  complainant  and 
Bennett  and  their  families  ;  that  Bennett  had 
taken  an  interest  in  the  welfare  of  Le  Grand 
Marvin,  who  aided  his  father  in  the  negotia- 
tion ;  and  that  the  latter  reposed  much  confi- 
dence in  Bennett;  but  on  the  other  hand,  it  ap- 
peared that  he  was  of  the  mature  age  of  27 
years,  and  had  been  actively  engaged  in  land 
1 7 13*]  *speculations.  The  complainant  alleged 
that  by  the  diminished  area  of  the  tract,  its 
value  was  reduced  at  least  $2,000  below  the 
price  he  had  agreed  to  pay  for  it,  and  prayed 
for  general  relief,  and  for  an  injunction,  re- 
straining the  defendants  from  prosecuting  a 
suit  commenced  on  the  note  for  $2,000,  and 
from  collecting  the  bond  and  mortgage,  or  as- 
signing the  same  until  the  further  order  of  the 
court.  The  cause  was  heard  on  the  pleadings 
and  proofs,  by  the  Hon.  Addison  Gardiner, 
then  Vice- Chancellor  of  the  Eighth  Circuit,  who 
May  22,  1834,  dismissed  the  bill  with  costs. 
The  following  opinion  was  delivered  by  the 
Vice-  Chancellor. 

"The  claim  to  relief  in  this  case  is  founded 
exclusively  upon  the  alleged  misrepresentation 
of  the  defendant,  Bennett,  prior  to  the  sale,  as 
to  the  quantity  of  land  embraced  in  the  lot  in 
controversy.  Fraud  is  not  imputed  to  the  de 
fendants.  It  was  not  contended  that  the  mis- 
representation was  intentional  ;  but  it  was  in- 
sisted that  proof  of  the  misrepresentation  alone 
would  entitle  the  complainant  to  a  decree  for 
damages,  or  to  rescind  the  contract,  in  the  dis- 
cretion of  the  court. 

There  are,  undoubtedly,  cases  of  misrepre- 
sentation honestly  made,  in  which  this  court 
could  and  ought  to  afford  relief;  but  it  is,  as  I 
apprehend,  in  those  cases  only  where  the  false 
representation  lays  the  foundation  for  mistake, 
either  in  the  agreement  Uself,  or  the  contract, 
which  is  the  evidence  of  the  agreement. 
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Where  this  occurs,  the  misrepresentation,  or 
rather  the  mistake,  which  is  the  consequence 
of  the  misrepresentation,  may  be  rectified, 
either  by  rescinding  the  agreement,  or  by  con- 
forming the  written  contract  to  the  agreement, 
according  to  circumstances. 

The  case  of  Bingham  v.  Bingham,  1  Ves., 
Sr.,  126,  falls  within  the  first  class  of  cases  to 
which  I  have  alluded.  A  purchased  an  estate 
of  B,  whieh  was  in  fact  the  estate  of  A.  The 
sale  was  rescinded,  and  B  was  decreed  to  re- 
pay *the  purchase  money.  In  the  case  [*173 
cited,  A  certainly  did  not  intend  to  buy,  nor 
did  B  intend  to  sell  the  land  of  A.  Strictly 
speaking,  there  was  no  agreement,  whatever 
the  form  of  the  written  contract;  and  this  was 
very  properly  rescinded. 

On  the  other  hand, the  books  are  full  of  cases 
where  the  court  has  granted  relief  by  amend- 
ing or  giving  effect  to  a  defective  conveyance 
or  contract,  where  the  agreement  upon  which 
they  were  founded  is  admitted  or  established 
by  satisfactory  proof. 

The  question,  then,  will  be,  whether  the 
proofs  in  this  cause  bring  this  within  the  prin- 
ciples settled  in  either  class  of  the  adjudged 
cases.  In  the  first  place,  what  was  the  true 
agreement  between  these  parties?  The  negotia- 
tion was  for  the  sale  and  purchase  of  a  block 
of  land  fronting  on  Water  St.  in  the  City  of 
Buffalo.  Before  the  conveyance  was  drawn.it 
was  suggested  by  the  complainant  that  the  deed 
should  specify  that  the  lot  extended  140  feet 
upon  Water  St.  This  was  declined.  It  was 
then  proposed  that  136  feet  should  be  inserted 
in  the  deed.  This  also  was  refused,  the  de- 
fendant insisting  that  by  inserting  the  metes 
and  bounds  the  entire  lot  would  be  conveyed. 
It  will  make  no  difference  (was  the  expression 
of  the  defendant),  "  provided  you  fix  the  two 
points,  if  there  be  more  or  less,  it  will  convey 
the  whole."  And  he  then  proceeded  to  assign 
as  a  reason  why  the  lot  would  hold  out,  that 
the  land  conveyed  by  the  Holland  Co.  univer- 
sally overrun.  The  complainant  persisted  in 
bis  objections,  and  the  negotiation  was  sus- 
pended. An  interview  in  private  took  place 
between  him  and  his  son,  the  witness,  after 
which  the  proposition  of  the  defendants  was 
accepted  and  the  deed  executed.  It  is  impossi- 
ble to  review  this  testimony  without  coming 
to  the  conclusion  that  the  risk  as  to  the  quan- 
tity of  the  land, constituted  one  of  the  elements 
of  the  agreement  between  the  parties,  and  this 
fact  will  be  found  to  constitute  the  essential 
difference  between  *this  case  and  those  [*174 
which  have  been  cited  by  the  complainant. 

The  attention  of  the  complainant  was  dis- 
tinctly called  to  this  point,  and  by  his  agree- 
ment he  substantially  assumed  the  hazard  of 
the  loss  in  quantity,  as  he  would  have  been 
entitled  to  all  the  advantage  in  case  the  land 
had  exceeded  the  quantity  supposed,  and  the 
deed  states  this  agreement  truly,  according  to 
the  intention  of  the  parties.  There  has  been, 
therefore,  no  mistake  of  which  this  court  can 
take  cognizance.  3  Paige,  99.  The  most  that 
can  be  said,  is,  that  the  complainant  has  been 
disappointed.  He  had  the  data  before  him,  as 
well  as  the  opinion  and  belief  of  the  defend- 
ants founded  thereon,  and  honestly  expressed, 
and  from  these  he  could  and  did  make  his  own 
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calculations  ;  and  as  there  has  been  no  fraud 
or  concealment,  he  must  abide  the  conse- 
quences. 

The  whole  bill  is  framed  with  a  view  to  re- 
lief against  a  fraud  practiced  by  the  defend- 
ants, not  upon  the  ground  of  mistake, nor  upon 
that  anomalous  ground  of  misrepresentation, 
without  fraud  or  mistake,  in  the  true  sense  of 
that  term,  as  recognized  in  equity.  But  even 
if  the  bill  was  properly  framed,  the  merits  of 
the  case  upon  the  proofs  are  decidedly  with 
the  defendants,  even  if  the  deficiency  in  the 
quantity  of  land  were  fully  established.  The 
evidence  upon  this  point,  however,  is  alto- 
gether too  doubtful  to  authorize  the  rescinding 
of  this  contract,  even  if  the  complainant  was 
right  in  the  position  assumed  by  his  counsel 
upon  the  argument.  The  bill  must  be  dismissed, 
with  costs." 

In  Aug.,  1834,  Bennett  and  Williams  filed  a 
bill  for  the  foreclosure  of  the  mortgage,  to 
which  Marvin  put  in  an  answer,  substantially 
setting  up  by  way  of  defense  the  matters  al- 
leged in  his  bill  of  complaint  which  had  been 
dismissed.  This  cause  was  also  heard  by  the 
Vice  Chancellor  of  the  Eighth  Circuit,  and  a  de 
cree  made  by  him  for  foreclosure  and  sale, 
175*]  Nov.  2,  1836.  Marvin  appealed  *from 
both  decrees  to  the  UJianceUor, who  heard  both 
appeals  at  the  same  time,  and  June  25,  1840, 
affirmed  both  decrees.  The  following  opinion 
was  delivered  by  the  CJuincellor. 

"The  whole  difficulty  in  this  case  relative  to 
the  quantity  of  land  in  block  No.  98,  unques- 
tionably arises  from  the  change  in  the  width 
of  Cazenovia  Terrace  from  16  to  12  rods  ;  but 
if  that  change  took  place  subsequent  to  the 
conveyance  of  outer  lot  No.  2,  to  Benjamin  El- 
liott, in  Apr.,  1810,  it  is  evident  from  the  testi- 
mony of  Baldwin,  that  Marvin  will  have  his 
full  width  of  136  feet  on  Water  St.  before  he 
reaches  the  southeasterly  corner  of  outer  lot 
No.  2,  as  the  same  was  described  and  conveyed 
in  the  deed  of  Apr.,  1810.  That  lot  begins, 
according  to  the  original  field-notes,  at  Vollen- 
hoven's  Avenue,  now  Erie  St.,  in  the  western 
bounds  of  Cazenovia  Terrace,  and  runs  south 
8  degrees  west  7  chains  and  51  links,  to  outer 
lot  No.  1,  thence  bounding  on  outer  lot  No.  1, 
south  52  degrees  55  minutes,  west  12  chains 
and  30  links.  As  this  last  line  is  not  parallel 
to  Vollenhoven's  Avenue,  but  diverges  from  it 
as  you  proceed  towards  Water  St.,  it  is  evident 
if  you  start  one  chain  south  of  the  original 
west  bounds  of  Cazenovia  Terrace,  as  Baldwin 
did,  at  which  is  now  the  intersection  of  Erie 
St .  and  the  Terrace,  and  run  the  courses  and 
distances  indicated  in  the  deed  of  1810,  you 
will  throw  the  line  between  outer  lots  Nos.  1 
and  2  further  south  than  the  true  line  between 
those  lots,  as  they  are  described  in  the  deeds  to 
Benjamin  Elliott  and  Louis  Le  Couteulx,  and 
the  diagrams  annexed  to  those  deeds. 

The  testimony  of  Peacock  is,  that  the  Ter- 
race, as  originally  surveyed  on  the  ground,  was 
4  cltains  wide,  and  that  when  it  was  contract- 
ed to  3  chains,  the  other  1  chain  was  considered 
a  part  of  the  outer  lots.  And  if  I  understand 
his  testimony,  this  was  intended  to  be  a  mere 
enlargement  of  the  outer  lots  bounding  on  the 
Terrace,  and  was  not  intended  to  alter  any  of 
17tt*J  the  other  lines  of  those  lots,  *as  they 
were  originally  run  out  and  marked  upon  the 
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land.  Landon'sand  Lay's  depositions  likewise 
show  that  the  Terrace  was  originally  laid  out 
1  rhiiins  in  width  ;  and  they  are  corroborated 
by  Baldwin's  survey,  when  examined  in  con- 
nection with  the  diagrams  annexed  to  the  deed 
of  1821,  as  well  as  to  the  original  contract  of 
1806,  from  the  Holland  Co.  to  Le  Couteulx. 
By  those  diagrams,  it  will  be  seen  that  the  dis- 
tance from  the  Terrace  on  the  short  line  of 
lot  No.  1,  on  Cayuga  St.,  now  Pearl  St.,  is  laid 
down  as  but  2  chains,  while  Baldwin's  survey 
makes  the  distance  from  the  angle  at  Pearl  and 
Commercial  Sts.  to  the  present  west  line  of  the 
Terrace,  188  feet,  or  about  3  chains.  I  think 
there  can  be  very  little  doubt,  therefore,  that 
the  true  line  between  outer  lots  Nos.  1  and  2, 
and  to  which  B.  Elliott  and  Louis  LeCouteulx 
were  entitled  to  hold,  according  to  their  re- 
spective deeds,  will  give  to  Marvin  his  full 
complement  of  land  between  that  line  and  Le 
Couteulx  St. 

In  this  view  of  the  case,  it  can  hardly  be 
necessary  to  examine  the  question  whether 
Marvin  was  entitled  to  any  relief  upon  the  sup- 
position that  his  surveyor  was  right  in  the  lo- 
cation of  that  line,  by  taking  the  present  cor- 
ner of  Erie  St.  and  the  Terrace  as  a  starting 
point,  instead  of  the  original  intersection  of  the 
western  line  of  the  16  rod  Terrace  with  the 
southerly  line  of  Vollenhoven's  Avenue.  Upon 
that  subject,  however,  it  may  be  proper  to  say, 
that  there  is  nothing  in  the  case  from  which 
any  intentional  fraud  or  deception  could  be 
imputed  to  Bennett  and  Williams,  or  either  of 
them,  even  if  it  had  turned  out  that  ihe  width 
of  the  lot  was  not  so  great  as  Bennett  stated 
the  same  to  be  with  reference  to  the  map. 
From  the  testimony  of  Le  Grand  Marvin,  it  is 
evident  that  his  father,  as  well  as  himself. was 
aware  of  the  fact  that  Bennett  did  not  profess  to 
know  the  distance  upon  Water  St.  between  Le 
Couteulx  St.  and  the  line  of  outer  lot  No.  2,  as 
a  matter  within  his  own  knowledge.which  had 
been  ascertained  by  him  by  an  actual  admeas- 
urement; *and  as  he  absolutely  refused  [*  1  7  7 
to  have  any  distance  inserted  in  the  deed,  but 
merely  to  bound  the  block  upon  the  line  of  that 
lot,  with  the  addition  of  the  expression,  "  be 
the  same  more  or  less,"  Marvin  should  have  re- 
fused to  complete  the  bargain  until  the  line 
had  been  actually  run  out  and  ascertained,  if 
he  did  not  consent  and  intend  to  take  the  lot 
by  the  description  contained  in  the  deed  itself. 
Neither  is  this  a  case  in  which  the  court  will 
give  relief  to  the  party  upon  the  ground  of  a 
mutual  mistake.  Courts  of  equity  sometimes 
give  relief  in  cases  of  mutual  mistake,  unac- 
companied by  fraud, when  the  property  which 
one  party  intended  to  sell,  and  the  other  intend- 
ed to  buy,  did  not,  in  fact,  exist;  or  where  the 
subject-matter  of  the  sale  and  purchase  is  so 
materially  variant  from  what  the  parties  sup- 
posed it  to  be,  that  the  substantial  object  of  the 
sale  and  purchase  entirely  fails.  The  decision 
of  this  court  and  of  the  Court  for  the  Correc- 
tion of  Errors  in  the  case  of  Dale  v.  Roosevelt,  5 
Johns.  Ch.,  174,  2  Cow.,  129,  must  have  pro- 
ceeded upon  that  ground,  as  there  was  no  evi- 
dence to  sustain  an  allegation  of  intentional 
fraud  or  misrepresentation  in  that  ca-se.  But 
I  am  not  aware  of  any  case  in  which  a  sale  of 
land  actually  consummated  by  the  giving  of  a 
deed  and  the  payment  of  a  part  of  the  purchase 
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money  has  been  rescinded  for  a  mere  deficien- 
cy in  the  quantity  of  the  land  conveyed, 
amounting  as  in  this  case  to  less  than  one 
eighth  of  the  quantity  of  land  the  purchaser 
supposed  he  was  buying,  admitting  he  is  right 
in  the  location  of  the  line  of  outer  lot  No.  2. 
Where  land  is  sold  at  a  certain  price  by  the 
acre  or  foot,  and  it  turns  out  that  by  the  mut- 
ual mistake  of  the  parties,  there  is  consider- 
able deficiency  in  the  quantity,  courts  of  equity 
have  so  far  interfered  in  some  cases  as  to  re- 
lieve the  purchaser  from  the  payment  of  the 
deficiency;  but  even  in  such  cases  a  slight  va- 
riation in  quantity  will  not  afford  a  ground 
for  the  interference  of  this  court  to  correct  the 
mistake.  And  where  a  lot  or  farm  is  sold  in 
gross,  and  conveyed  by  a  deed  containing  the 
178*]  words  "more  or  less,"  *such  words  be- 
ing inserted  upon  deliberation,  as  in  this  case, 
because  neither  party  professed  to  know  the 
precise  quantity  contained  within  the  bound- 
aries of  the  deed,  certainly  no  court  ought  to 
interfere  to  make  a  new  contract  for  the  par- 
ties which  they  did  not  think  proper  to  make 
for  themselves,  except  upon  clear  evidence  of 
fraud  or  intentional  misrepresentation.  Here 
was  certainly  no  mistake  in  the  deed  itself,  as 
Bennett  distinctly  refused  to  have  any  distance 
inserted  in  the  deed,  as  the  length  of  the  line 
upon  Water  St.  Marvin,  therefore,  who  was 
informed  of  the  fact,  if  he  wished  to  reserve 
the  right  to  have  the  mistake  corrected  in  case 
the  distance  did  not  hold  out  to  be  as  much  as 
Bennett  supposed  it  to  be,  should,  instead  of 
adopting  a  secret  resolution  to  take  the  deed  as 
it  was  drawn,  and  to  hold  Bennett  to  his  state- 
ment as  to  the  quantity,  have  communicated 
that  resolution  to  Bennett,  and  have  required 
of  him  a  written  stipulation  to  that  effect. 
Upon  the  whole  case,  therefore,  I  think  the 
decision  of  the  Vice- Chancellor  was  clearly 
right.  His  decree  in  each  of  these  causes  must, 
therefore,  be  affirmed  with  costs. 

Marvin  appealed  to  this  court,  where  the 
causes  were  argued  by, 

Messrs.  Le  Grand  Marvin  and  A.  Ta- 
ber,  for  the  appellant. 

Messrs.  T.  T.  Sherwood  and  S.  Stevens, 
for  the  respondents. 

The  following  point,  among  others,  was  submit- 
ted and  argued  on  the  part  of  the  appellant. 
The  representations,  by  one  of  the  vendors, 
•  being  proved  to  be  false,  and  a  material  de- 
ficiency established,  the  complainant  has  a 
right  to  rescind  the  contract,  and  receive  back 
his  money,  or  be  relieved  from  payment  for 
the  deficiency.  Hazard  v.  Irwin,  18  Pick.,  95; 
Oillespie  v.  Moon,  2  Johns.  Ch.,  585;  Rosevelt  v. 
Dale,  2  Cow.,  129;  5  Johns.  Ch.,  585;  Machir 
v.  McDowaU,  4  Bibb  (Ky.),  473;  Champion  v. 
179*]  White,  5  Cow.,  509;  *Glassellv.  TJiom- 
as,  4  Bibb,  113;  Glover  v,  Smith,  1  Dessaus., 
433;  Jackson  v.  King,  4  Cow.,  207;  Butler  v. 
Haskell,  4  Dessaus.,  651;  Fisher  v.  May, 2  Bibb 
(Ky.),  448;  Pearson  v.  Morgan,  3  Bro.  C.  C., 
388;  Hobbsv.  Norton,  1  Vern.,  136;  Seymour 
v.  Delancy,  3  Cow.,  445;  6  Johns.  Ch.,  222;  2 
Bibb,  270;  Jackson  v.  Ogden,  7  Johns.,  238; 
Stoughton  v.  Lynch,  2  Johns.  Ch.,  209. 
Points  submitted  and  argued  on  tJie  part  of  the 

respondents. 

I.  The  appellant  has  wholly  failed  to  show 
that  the  lot  conveyed  to  him  by  the  respondents 
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does  not  contain  the  number  of  feet  on  Water 
St.  which  he  alleges  the  respondents  represent- 
ed it  to  contain,  to  wit:  136  feet;  but,  on  the 
contrary,  it  is  demonstrable  from  the  evidence 
that  its  extent  on  Water  St.  is  more  than  136 
feet. 

II.  But  if  the  plat  or  block  of  land  in  ques- 
tion did  not  contain  136  feet  on  Water  St.,  the 
appellant  has  entirely  failed  to  show  any  such 
representations  on  the  part  of  the  respondents 
as  would  entitle  him  to  the  relief  sought  by 
his  bill. 

III.  The  son,  agent  and  adviser  of  the  appel- 
lant,   in  the  purchase  of  the  lot  in  question, 
knew  all  the  facts  relative  to  the  extent  of  the 
lot  that  the  respondents  did;  the  appellant  had 
the  same  means  of  knowledge  that  the  respond- 
ents had,  and  both  the  appellant  and  his  agent 
were  informed  by  Mr.  Bennett  of  the  ground 
of  his  opinion  and  belief  as  to  the  extent  of  the 
lot.  They  both  knew  that  he  refused  to  insert 
any  covenant  or  statement  in  the  deed   by 
which  he  should  be  considered  as  warranting 
the  extent  of  the  lot  on  Water  St.     The  appel- 
lant saw  fit,  under  those  circumstances,  to 
purchase  and  take  his  deed  without  having  the 
lot  surveyed,  and  without  requiring  any  cove- 
nant as  to  its  extent  and,  consequently,  is  not 
entitled  to  relief. 

*After  advisement,  the  following  [*18O 
opinions  were  delivered: 

Mr.  Justice  Cowen  observed  that  fraud  was 
not  alleged  in  the  bill  ;  and  if  anything,  this 
was  a  case  of  mistake.  The  proof  tends  to  show 
a  mistake,  but  it  is  not  sufficient  to  authorize 
the  rescindrnent  of  the  contract.  The  maxim 
potior  est  conditio  defendentis  applies  and,  unless 
a  mistake  is  clearly  shown,  there  is  no  relief. 
To  create  doubt  is  not  enough  to  entitle  the 
party  complaining  of  a  mistake  in  a  contract 
to  be  heard  by  a  Court  of  Chancery.  The 
vendor,  when  desired  to  warrant  the  quantity 
or  number  of  feet  contained  in  the  tract,  de- 
clined to  do  so,  and  yet  the  purchaser  accepted 
the  deed  in  the  terms  in  which  it  had  been 
drawn  up.  Under  these  circumstances  he  virt- 
ually abandoned  his  claim  of  a  deed  for  a  spe- 
cific quantity  of  land.  The  vendor  had  repre- 
sented the  width  of  the  tract  on  Water  St.  to 
be  136  feet;  but  when  he  subsequently  refused 
to  execute  a  deed,  specifying  the  quantity  of 
feet,  he  cannot  be  held  answerable  as  fora  false 
representation.  The  allegations  in  the  bill  are 
not  sustained,  and  the  decree  of  the  Chancellor 
ought  to  be  affirmed. 

By  Senator  Verplanck.  An  agreement 
for  the  purchase  and  sale  of  vacant  lots  in  the 
City  of  Buffalo,  is  consummated  by  the  deliv- 
ery and  acceptance  of  a  deed  of  conveyance 
and  a  mortgage  for  the  purchase  money.  In 
both  these  instruments,  the  land  conveyed  is 
described  by  its  external  boundary  lines,  with- 
out mention  of  their  length,  or  of  the  area  they 
inclose,  and  with  the  addition  of  the  words, 
"be  the  same  more  or  less."  In  these  suits,  the 
complainant  seeks  to  rescind  the  sale,  or  to  ob- 
tain other  equitable  relief,  upon  the  alleged 
ground  of  a  material  deficiency  (about  one 
t>ixth,)in  the  extent  of  the  land  thus  conveyed, 
from  the  area  understood  by  the  buyer,  and 
represented  by  the  seller  before  the  conveyance. 

In  the  answer  and  proofs,  this  deficiency  ia 
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denied  to  exist;  and  the  Chancellor  assents  to 
181*]  this  view  of  the  facts,  *affirming 
mainly,  though  not  exclusively,  upon  that 
ground  the  decision  of  {he  Vice- Chancellor, who 
laid  little  stress  upon  that  branch  of  the  con- 
troversy. It  is  maintained  by  the  respondents, 
and  the  Chancellor  decides,  that,  according  to 
a  correct  location  of  the  boundaries  of  the  lots 
and  the  adjoining  lands,  with  the  neighboring 
street  or  terrace  (such  as  the  parties  claiming 
under  the  original  grant  are  entitled  to),  the 
supposed  deficiency  will  disappear,  and  the 
area  conveyed  will  agree  with  the  alleged  rep- 
resentation and  the  understanding  of  the  par- 
ties. This  conclusion  seemed  to  me  probable, 
though  that  opinion  was  much  staggered  by  the 
argument  of  the  appellant's  counsel  on  some 
points  of  the  proofs  of  boundary  and  location. 
Were,  however,  the  conclusion  much  uiore 
certain  than  it  seems  to  my  mind,  I  should  be 
reluctant  to  rest  the  decision  of  these  causes 
upon  it,  as  the  case  now  stands  before  the 
court;  nor  should  I  wish  to  examine  that  ques- 
tion any  further,  judicially,  than  to  see  wheth- 
er the  complainant  has  made  out  a  clear  and 
admitted,  or  at  least  incontestible  case  of  defi- 
ciency. But  the  fixing  the  precise  location  and 
adjusting  the  several  metes  and  bounds  by  our 
decision,  would  be  to  pass  indirectly  upon  the 
rights  of  other  owners  of  adjacent  lands,  who 
are  not  before  us;  since  such  a  location  as 
would  give  the  full  extent  to  the  land  in  ques 
tion  would  also  unsettle  the  lines  of  other 
property.  We  may  have  but  a  partial  view  of 
the  whole  case.  On  a  trial  at  law  against  or 
between  any  of  those  adjacent  owners,  other 
evidence  might  throw  a  different  light  upon 
the  facts  now  presented.  We  do  not  indeed  di- 
rectly pass  upon  those  rights;  nor  would  our 
adjudication  here,  preclude  further  litigation; 
nor  entitle  the  vendee  to  possession  against  his 
encroaching  neighbors.  Yet  we  may  go  far  to 
settle  the  law  in  future  litigations.  I  should, 
therefore,  have  preferred  that  if  this  were  of 
necessity  the  turning  point  of  the  controversy, 
these  other  owners,  should  nave  been  made 
parties.  I  allow  that  they  are  not  necessary 
parties,  and  that  as  they  are  not  immediate- 
182*]  ly  interested  in  the  event,  *there  is 
weighty  authority  against  compelling  those 
who  have  only  subsequent  or  contingent  in- 
terests to  beceme  parties  to  a  litigation.  De- 
monliey  v.  Newenham,  2  Sch.  &  L.,  208,  and 
cases  there  cited  by  Ld.  Redesdale.  Yet  this 
is  an  anomalous  case,  and  might  authorize  the 
exercise  of  the  large  judicial  discretion  vested 
in  chancery.  But  at  present  we  are  only  re- 
quired to  consider  this  as  a  question  of  judicial 
propriety  and  expediency.  On  that  ground,  I 
wish  to  prevent  our  decision  here,  on  the  pres- 
ent state  of  the  evidence,  from  bearing  injuri- 
ously in  any  way  upon  the  rights  or  interests 
of  persons  not  before  us;  since  in  my  view,  the 
circumstances  of  the  case  are  not  such  as  to  re- 
quire us  to  pass  even  indirectly  upon  the  dis- 
puted location,  and  our  judgment  may  be 
placed  upon  reasons  of  much  broader  applica- 
tion, not  less  appropriate  to  the  controversy, 
and  of  far  more  importance  to  the  public  to  be 
well  settled  and  clearly  understood. 

Let  us  briefly  consider  what  reasons  would 
make  it  just  or  proper  to  open  a  contract  for 
the  sale  of  land,  when  perfected  by  the  delib- 
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erate  form  of  a  legal  conveyance.  The  sub 
ject  is  of  frequent  applicability,  and  all  the 
chief  reasons  that  have  ever  been  considered 
sulllcient  to  this  purpose  in  a  court  of  equity, 
have  been  insisted  upon  in  the  argument  !><•- 
fore  thin  court,  as  conclusive  in  favor  of  the  re- 
lief prayed  for. 

It  is  the  wise  and  salutary  rule  of  our  com- 
mon law,  that  whenever  a  bargain  has  been  re- 
duced to  writing,  this  is  conclusive  as  to  the 
parties,  and  is  not  to  be  contradicted  by  parol 
evidence.  It  was  considered  that  there  is  no 
small  risk  that  casual  talk,  hasty  or  thought- 
less declarations,  propositions  tendered  in 
the  course  of  a  negotiation  but  not  finally 
agreed  upon,  might  be  misunderstood  or  mis- 
interpreted by  careless  and  inattentive  hearers, 
or  misrepresented  by  artifice  or  fraud.  But 
the  deliberate  formality  of  a  written  instrument 
affords  usually  the  highest  proof  of  the  real 
terms  of  the  final  contract  whether  executed 
or  executory.  If  this  be  true  as  to  a  simple 
article  *of  agreement,  or  memorandum  [*  1 83 
of  a  sale,  then  a  contract  of  sale  of  land,  rati- 
fied and  attested  by  deed  formally  executed, 
delivered  and  received,  stands  on  a  still  more 
solid  foundation.  In  law,  it  is  not  to  be  con- 
tradicted, and  when  equity  applies  its  peculiar 
powers  to  modify  or  rescind  such  an  instru- 
ment, it  is  still  to  be  regarded  as  the  very  high- 
est presumptive  evidence  of  the  real  contract, 
and  throws  upon  the  party  contesting  it,  the 
burden  of  direct  and  positive  proof  of  the 
facts  relied  upon  to  invalidate  the  instrument. 

Equity  interferes  to  rescind  or  correct  such 
deeds  by  its  moral  jurisdiction  (in  Lord  Eldon's 
phrase)  upon  proof  of  fraud  or  of  total  mis- 
take. The  several  grounds  of  such  relief  have 
been  repeatedly  stated  and  adjudicated;  as  by 
Ld.  Chancellor  Hardwickein  the  Earl  of  Ches- 
terfield v.  Jansen,  1  Ves.,  150.  They  may, 
without  following  the  very  decision  and  letter, 
be  conveniently  reduced  to  these:  1.  Actual 
deceit,  false  representation,  direct  or  indirect, 
made  with  knowledge  of  the  falsehood:  the 
dolus  mains  of  the  civil  law.  Such  fraud,  it 
has  been  held,  must  be  shown  by  external  facts 
and  circumstances,  or  else  made  manifest  on 
the  face  of  the  transaction,  by  the  nature  and 
subject  of  the  bargain  itself;  "being  such  as 
no  man  in  his  senses,  and  not  under  delusion, 
would  make  on  the  one  hand,  and  no  honest 
or  fair  man  could  accept,  on  the  other."  2.  • 
The  presumptive  fraud  arising  from  the  pecul- 
iar relation  of  the  parties.  The  wise  jealousy 
of  the  law  decrees  that  the  trustee  or  assignee 
must  not  use  the  advantages  afforded  by  his 
situation,  to  buy  or  sell  for  his  own  benefit; 
that  in  bargains  between  parent  and  child,  the 
father  commits  a  legal  fraud  if  he  turns  the 
confidence  of  his  child  to  his  own  profit;  that 
the  same  principle,  either  as  a  rule  of  policy 
or  of  presumptive  evidence,  holds  good  as  to 
all  advantages  gained  by  means  of  necessary 
confidence,  growing  immediately  out  of  the 
legal  relations  of  the  parties,  as  attorney  and 
client,  guardian  and  ward.  Fox  v.  Mackrtth, 
2  Bro.  Ch..  400;  Green  v.  Winter,  *1  [*184 
Johns.  Ch..  27;  Gibson  v.  Jeyes.  6  Ves  .  270. 
Huguenin  v.  Baseley,  14  Ves.,  273.  In  this  last 
case,  tht  celebrated  argument  of  Romily  lays 
down  the  law  with  almost  judicial  authority. 
In  all  such  cases,  the  inequality  of  the  parties, 
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and  the  confidence  necessarily  reposed  by  the 
one  in  the  other,  constitute  any  advantage 
gained  by  the  stronger  at  the  expense  of  the 
weaker,  a  conclusive  presumptive  evidence  of 
designed  fraud.  3.  Mutual  mistake,  unaccom- 
panied by  fraud,  or  without  any  proof  of  it,  as 
when  it  can  be  made  clear  that  the  mistake  or 
ignorance  rendered  the  written  instrument  ma- 
terially variant  from  that  in  the  intention  of 
the  parties.  Thus  in  Bingham  v.  Bingham,  1 
Ves. ,  126,  relief  was  granted  where  the  com- 
plainant had,  through  ignorance,  bought  his 
own  estate.  Similar  relief  has  been  granted  by 
chancery,  where  it  was  proved  in  opposition 
to  a  formal  written  instrument  "that  this  was 
not  the  instrument  intended  to  be  signed;"  that 
there  was  some  error  or  omission  that  made  the 
writing  vary  essentially  from  the  contemplated 
bargain.  "There  is  no  doubt,"  said  Ld.  Hard- 
wicke,  in  a  case  of  this  sort,  "that  this  defense 
ought,  to  be  received,  and  it  is  quite  equal 
whether  it  is  insisted  upon  as  a  mistake  or  a 
fraud."  Joynes  v.  Statham,  3  Atk.,  388.  This 
court  applied  the  same  doctrine  in  the  case  of 
Rosevelt  v.  Fulton,  2  Cow.,  129,  where  there 
was  a  total  failure  of  the  chief  and  probably 
sole  inducement,  to  the  contract,  as  represented 
by  the  seller  and  relied  upon  by  the  buyer,  in 
good  faith  on  both  sides. 

The  courts  have  applied  these  rules  more 
freely,  when  the  fraud  or  mistake  was  insisted 
upon  as  a  defense  against  a  specific  perform 
ance,  than  when  the  object  was  to  set  aside  an 
executed  contract  ;  but  the  principles  of  re- 
lief are  mainly  the  same,  and  the  apparent  di- 
vergence of  authority  may,  I  believe,  be  traced 
in  a  great  part,  to  the  higher  and  more  con- 
clusive evidence  required  to  overthrow  a  de- 
liberate and  formal  instrument,  acquiesced  in 
1  85*]  for  a  time,  than  *is  needed  to  author- 
ize relief  against  a  bargain  or  executory  con 
tract. 

One  of  the  rules  found  in  the  books  is,  that, 
the  interference  of  equity  to  vacate  or  alter  an 
executed  instrument,  is  permitted  only  when 
it  is  manifest  that  had  the  true  state  of  facts 
been  known  such  an  instrument,  on  such  terms, 
would  not  have  been  executed.  To  my  under- 
derstanding,  the  language  of  the  rule  still  re- 
quires further  limitation  to  express  with  pre- 
cision the  principle  and  the  spirit  of  the  decis- 
ions. If  that  were  the  sole  limitation,  many 
of  the  fairest  sales  might  be  opened.  A  distant 
tract  of  wild  land  is  sold,  neither  party  know- 
ing its  precise  character.  If  it  should  turn  out 
that  there  was  a  valuable  mine  there,  this 
would  present  a  fact  which,  if  known  to  the 
vendor,  would  have  prevented  the  sale  at  that 
price;  or  the  particular  acres  conveyed,  though 
part  of  a  tract  of  known  fertility,  might  fall 
upon  an  inferior  soil.  This,  too,  if  known, 
would  have  prevented  the  purchase.  To  my 
understanding,  the  authority  of  chancery  to 
relieve  against  executed  instruments  arises 
from  and  corresponds  with  its  "moral  juris- 
diction," and  is  simply  the  right  and  conse- 
quent duty  to  protect  against  the  legal  conse- 
quences of  an  instrument  duly  executed;  yet 
in  substance  and  effect  such  as  the  party  did 
not  mean,  or  understand  himself  to  execute  ; 
whether  he  was  induced  to  do  so  by  positive 
misrepresentation  or  indirect  deceit,  or  by  mis- 
placed confidence  in  his  natural  or  legal  guard- 
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ian,  or  agent,  or  by  plain  mistake.  "There  is 
no  doubt,"  said  Ld.  Hardwicke,  "that  the 
court  has  power  to  relieve  in  cases  of  plain 
mistake  in  contracts  in  writing  ;  so  that  if  re- 
duced to  writing  contrary  to  the  intent  of  the 
parties,  that  may  be  rectified."  Hinghen  v. 
.Condon  Ass.,  1  Ves.,  807.  That  is  the  principle; 
and  the  rule  to  be  deduced,  I  take  to  be,  that 
each  party  to  an  agreement  is  bound  to  execute 
it  according  to  the  terms  on  which  he  knew  the 
other  expected  him  to  fulfill  it  ;  whilst  relief 
is  to  be  granted  against  an  executed  convey- 
ance only  when  its  terms  vary  essentially 
from  the  terms  understood  *as  the  con-  [*186 
ditions  of  the  bargain,  not  as  more  probable 
inducements,  of  the  existence  of  which  the  risk 
was  assumed.  Positive  misrepresentation  or 
trick,  or  breach  of  confidence,  can  render  cir- 
cumstances, which  are  commonly  mere  induce- 
ments to  a  bargain,  its  express  or  understood 
condition.  The  good  or  bad  quality  of  land  is 
presumptively  one  of  these  risks  thus  assumed, 
where  no  specific  representation  is  made  ; 
whilst  the  quantity  of  the  area  of  land  con- 
veyed by  description  and  boundary,  might  or 
might  not,  according  to  evidence,  bean  under- 
stood condition,  or  merely  an  expectation,  of 
the  result  of  which  the  buyer  assumes  the  risk. 
Let  us  apply  these  conclusions  to  the  evidence 
in  the  cross  suits  under  review. 

It  can  scarcely  need  authority  to  prove  that 
the  evidence  necessary  to  sustain  such  an  al- 
leged essential  variance  between  the  contract 
intended  and  that  executed,  should  be  strong 
and  convincing.  The  rational  presumption  will 
always  be.  that  the  deeds  were  the  conclusive 
agreements ;  but  the  authorities  go  beyond 
this.  To  invalidate  such  an  instrument,  said 
Ld.  Chancellor  Thurlow,  "a  mistake  should  be 
proved  as  much  to  the  satisfaction  of  the  court 
as  if  it  were  admitted."  1  Bro.  C.  C.,  94.  In 
another  analogous  case,  the  same  able  Chancel- 
lor demanded  "irrefragable  proof,"  and  his 
more  illustrious  predecessor,  Ld.  Hardwicke, 
insisted  that  there  must  be  "proper  proof,  and 
the  strongest  proof  possible;"  and  in  all  these 
requirements  of  the  highest  evidence,  our  own 
Chancellor  Kent  has  concurred.  Gillespie  v. 
Moon,  2  Johns.  Ch.,  591.  If  the  error  be  al- 
leged to  have  been  caused  by  fraud,  it  is  again 
equally  clear  that  the  deceit  must  be  proved 
against  a  strong  presumption  of  innocence,  in 
every  case  except  those  of  special  relations  of 
parties,  excepted  by  the  strict  policy  of  the 
law.  If  the  cases  before  us  had  fully  made 
out  the  representations  charged,  so  as  to  de- 
pend wholly  upon  the  fact  of  the  deficiency 
and  its  materiality,  it  must  be  admitted  that 
the  proof  is  very  far  short  of  that  unquestion- 
able, or  "irrefragable  proof  which  leaves  the 
fact  as  *undoubted  as  if  it  were  ad-[*187 
mitted."  For  the  reasons  already  stated,  I  wish 
to  express  no  positive  conclusion  as  to  the  facts 
of  location  and  consequent  deficiency.  It  is 
sufficient  to  say,  that  however  the  balance  of 
evidence  may  incline,  that  question  of  defi- 
ciency is  one  of  argument  and  inference,  and  of 
contradictory  locations  and  surveys.  It  is  not 
unquestionably  ascertained. 

Assuming,  however,  that  this  deficiency  has 
been  established  by  the  last  survey  and,  more- 
over, shown  to  be  material  in  extent  or  value, 
do  the  proofs  otherwise  show  conclusively,  or 
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even  with  very  high  probability,  the  existence 
of  any  of  those  just  and  proper  causes  for  the 
interference  of  equity  against  the  legal  effect 
of  a  regularly  executed  deed  and  mortgage? 

I.  Is  there  convincing  proof  of  actual  deceit, 
by  misrepresentation  or  fraudulent  conceal- 
ment of  facts?    Clearly  not.    The  whole  case 
shows  that  the  respondents  had  sufficient  reason 
to  believe,  from  the  deeds  under  which  they 
held,  that  the  fronts  and  area  of  the  lots  were 
as  they  appeared  on  toe  map,  even  if  we  consid- 
er that  the  numbers  were  placed  there  by  their 
direction  before  the  sale.    The  lots  were  unoc- 
cupied and  vacant :  the  sellers  had  never  had 
a  new  survey  to  ascertain  the  precise  extent  of 
their  property  ;  whilst  their  own  paper  title, 
together  with  the  conveyances  under  which 
the  adjoining  land  is  held ,  from  the  same  orig- 
inal source  of  title  with  their  own,  might  nat- 
urally lead  to  the  opinion  expressed  as  to  the 
extent.     The  false  representation  charged,  is 
not  a  positive  one,  but  a  matter  of  inference. 
The  property  itself,  and  the  evidence  of  title, 
during  the  negotiation   with   the    appellant, 
were  open  to  the  examination  and  survey  of 
his  son,  who  was  his  agent  and  adviser  in  the 
transaction.     The  refusal  to  insert  any  specifi- 
cation of  extent  in  the  deed,  was  open  and  di- 
rect ;  nor  is  there  anything  in  that  idea  incom- 
patible with  the  vendors'  belief  that  their  land 
was  of  the  alleged  extent,  for  which  probable 
reasons  were  assigned.     It  is  common  enough, 
in  sales  of  unoccupied  lands,  for  the  owners  to 
188*]  *have  strong  confidence  in  their  legal 
right  to  a  given  extent  and  boundary,  whilst 
they  are  yet  aware  that  there  may  be  some 
boundary  question  against  which  they  would 
refuse  to  warrant.  The  disputed  lines  of  some 
of  our  great  land  patents  in  this  State,  have 
often  furnished  evidence   of  such  a  state  of 
things.     But,  in  brief  ;  the  burden  of  proof  of 
knowledge  of  the  deficiency,  as  well  as  of  er- 
roneous representation,  is  upon  the  complain- 
ant.    In  order  to  set  aside  an  executed  and  re- 
ceived deed,  and  to  impeach  his  own  mortgage 
on  account  of  legal  fraud,  he  must  prove  that 
knowledge  and  the  fraudulent  representation 
conclusively  ;  and  this  has  not  been  done. 

II.  It  has  been  suggested  in  the  argument, 
that  the  relation  in  which  the  parties  stood 
had  somewhat  of  that  confidential  character, 
which  equity  regards  as  affording  conclus 
ive  presumption  of  fraud,    where  an  advan- 
tage is  gained   by  its  means.     This,  as  has 
been  stated,  is  a  strict  rule  of  judicial  policy, 
intended  to  prevent  the  trustee,  agent  or  other 
person  standing  in  the  same  confidential  rela- 
tion, from  being  tempted  to  betray  his  duty.  It 
is  also  a  rule  of  evidence  established  from  the 
necessity  of  the  case,  because,   as  Ld.  Eldon 
has  remarked,  without  some  such  general  pre- 
sumption, when  all  the  evidence  is  of  necessity 
in  the  hands  or  the  breast  of  the   trustee,  it 
would  be  impossible  for  courts  to  get  at  the 
facts  necessary  to  enable  them  to  relieve  the 
ward,  the  orphan,  or  the  client,  against  any 
iniquity,  however  monstrous.  But  this  rule  of 
prudent  suspicion,    must  of    necessity  have 
narrow  limits,  and  can  have  no  application  to 
a  case  where  the  whole  relationship  consists  in 
the  complainant's  son,  a  man  of  mature  age 
and   accustomed  to  dealing  in   land,  being  a 
law  student  with  one  of  the  vendors.   Such  an 
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extension  of  the  rule  as  would  give  any  weight 
to  this  consideration,  would  expose  half  the 
sales  and  agreements  made  among  ordinary  ac- 
quaintance to  vexatious  litigation. 

III.  Finally;  has  there  been  any  error  touch- 
ing the  material  conditions  of  the  sale,  Hit-  H>k 
of  which  has  not  been  *either  directly  [*189 
or  implied] y  assumed  by  the  vendee?  Where 
the  land  conveyed  is  accessible  to  the  pur- 
chaser's examination  and  survey,  without  any 
difficulty,  and  he  neither  examines  and  judges 
for  himself,  nor  insists  upon  such  descrip- 
tion and  warranty  in  his  deed,  as  may  protect 
him,  the  rational  presumption  is.  that  the  buyer 
takes  upon  himself  the  risk  he  does  not  guard 
agaiust,  either  deliberately  or  else  by  gross 
neglect  of  his  own  interests.  It  is  for  the  com- 
plainant to  rebut  that  presumption  by  strong 
and  positive  testimony:  "By  proper  proof  ana 
the  strongest  proof  possible. "say  the  decisions, 
"as  much  to  the  satisfaction  of  the  court  as  if 
it  were  admitted."  Without  insisting  upon 
such  unquestionable  and  conclusive  evidence, 
it  will  still  be  found  that  the  presumption  has 
not  been  rebutted  by  anything  amounting  to  a 
probability  of  the  contrary.  I  agree  with  the 
Vice- Chancellor,  that  the  suggestions  made  by 
the  complainant's  son  and  adviser,  that  a  cer- 
tain number  of  feet  should  be  expressed  in  the 
deed,  the  positive  refusal  of  Bennett,  the  vend- 
or, who  conducted  the  business,  to  do  so,  as- 
signing at  the  same  time  his  reason  for  think- 
ing that  there  was  no  deficiency;  the  continued 
objection  by  the  purchaser,  his  conference 
with  his  son,  and  final  acceptance  of  the  deed 
and  execution  of  a  corresponding  mortgage, 
both  instruments  being  filled  up  by  the  son, 
are  facts  showing  irresistibly  that  the  risk  as 
to  the  precise  quantity  of  the  land  constituted 
one  of  the  elements  of  the  final  bargain.  Mar- 
vin's attention  having  been  distinctly  called  to 
that  point,  he,  in  his  acceptance  of  the  deed, 
and  execution  and  delivery  of  the  mortgage 
took  the  chance  of  deficiency,  just  as  he  will 
be  entitled  to  the  advantage  of  any  excess, 
should  that  turn  out  to  be  the  fact  in  conse- 
quence of  a  different  location  from  that  made 
by  his  surveyor.  There  may  or  may  not  be  an 
important  mistake  in  the  buyer's  expectation 
as  to  the  extent  of  the  purchased  lots,  but  there 
is  no  proof  of  any  mistake  whereby  the  deed 
executed  varied  essentially  from  the  actual 
final  bargain. 

The  decree  should  be  affirmed. 

*By  the  President  of  the  Senate.  [*10O 
To  sustain  the  appeals  in  this  court,  and  to  en- 
title the  appellant  to  a  reversal  of  the  decrees 
of  the  court  below,  he  must  show:  1.  That 
there  was  actually  a  deficiency  in  the  quanlity 
of  land  conveyed  to  him  by  Bennett  and  Will 
iams;  2.  That  Bennett  and  Williams  were 
bound  to  convey  to  him  a  specified  quantity; 
and  3.  That  this  is  such  a  case  as  should  in- 
duce a  court  of  equity  to  interfere,  and  relieve 
the  aggrieved  party.  The  appellant,  I  think, 
has  failed  on  all  these  points. 

It  by  no  means  appears,  satisfactorily,  that 
there  is  actually  any  deficiency  whatever  in  the 
quantity  of  land  sold  and  conveyed  by  Bennett 
and  Williams  to  Marvin.  But  admitting  that 
there  is  such  deficiency,  it  does  not  appear  that 
Bennett  and  Williams  either  did,  or  were  bound 
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to  convey  to  Marvin  any  specific  quantity  of 
land.  On  the  contrary,  they  sold  amd  conveyed 
to  him  a  particular  block  of  ground,  "be  the 
same  more  or  less;"  and  when,  on  the  making 
and  execution  of  the  deed,  the  grantors  were 
requested  to  have  inserted  in  it  specific  meas- 
ures and  quantities,  that  was  refused,  unless 
an  actual  survey  were  first  made;  for  the  grant- 
ors had  no  better  knowledge  or  means  of 
knowledge  of  the  precise  measures  and  quan- 
tities of  the  block  of  ground  in  question  than 
had  the  pvirchaser,  Marvin,  or  his  agent.  The 
deed,  therefore,  was  made,  executed,  delivered 
and  accepted  without  containing  any  covenant 
for  any  specific  length  of  lines  or  quantity  of 
ground,  but  simply  describing  and  conveying 
a  certain  block  of  ground,  "be  the  same  more 
or  less."  This  deed,  therefore,  is  to  be  taken 
and  considered  as  the  final  contract  between 
the  parties,  which  both  and  all  have  entered 
into  voluntarily,  deliberately  and  understand- 
ingly.  It  should,  therefore,  be  conclusive  upon 
the  parties  and  their  rights.  This,  then,  does 
not  present  a  proper  case  for  such  interference 
of  equity  as  is  sought.  Here  is  no  fraud  estab- 
lished, or  mutual  mistake  of  the  parties  shown, 
that  would  not  only  justify  but  require  the  in- 
terposition of  equity  to  afford  relief.  Such 
191*]  interposition  in  this  case,  in  the  man- 
ner prayed,  instead  of  rendering  more  equi- 
table the  present  contract  between  the  parties, 
would  be  the  making  of  a  new  contract  for 
them,  which  they  have  neither  done,  nor 
thought  proper  to  do,  for  themselves.  This 
the  courts  below,  very  properly,  have  not  at- 
tempted, but  refused.  Their  decrees  are  right, 
and  should  be  affirmed  by  this  court. 

On  the  question  being  put — shall  the  decrees 
of  the  Chancellor  be  reversed? — all  the  mem- 
bers of  the  Court  present  at  the  argument  an- 
swered in  the  negative. 

Whereupon,  the  decrees  of  the  Chancellor  were 
unanimously  affirmed. 

Affirming— 8  Paige.  312. 

Distinguished— 21  Hun,  311. 

Cited  in-7  N.  Y.,  219  ;  14  N.  Y.,  150 ;  4  Hun,  308 ;  30 
Hun,  518 :  45  Barb.,  255 ;  6  T.  &  C.,  631 ;  99  Mass.,  235  ; 
29  Cal.,  178 ;  54  Ind.,  375 ;  18  Mich.,  366;  36  Mich.,  179. 


192*]      *DELAPIELD,  Appellant, 

AND 

THE  STATE  OF  ILLINOIS,  Respondent. 

Controversy  between  State  and  Citizen  of  Another 
State  —  Jurisdiction  —  Contract  of  Agent  — 
When  Binding  on  Principal — Ratification — 
Construction  of  State  Law,  Authorizing  Gov- 
ernor to  Borrow  Money — Certificates  of  State 
Stock — Injunction  to  Restrain  Transfer  of. 

Concurrent  jurisdiction  is  possessed  by  the  State 
Court  and  the  Supreme  Court  of  the  U.  S.,  in  all 
controversies  between  a  State  and  citizens  of  an- 
other State. 


NOTE.— Principal  and  agent— Distinction  between 
general  and  special  agent.  See  Tradesman's  Bank  v. 
Astor,  11  Wend.,  87,  note;  Jeffrey  v.  Bigelow,  13 
Wend.,  518,  note. 

Ratification  by  principal,  see  Cairnes  v.  Bleecker, 
12  Johns.,  300,  note. 

As  to  ratification  of  acts  of  public  agent  or  officer. 
See  Farmers'  Loan  &  Trust  Co.  v.Walworth,  1  N.Y.. 
433.    See,  also,  report  of  Delafleld  v.  Illinois,  2  Hill, 
159. 
WEND.  26 


The  contract  of  an  agent,  to  be  binding  upon  the 
principal,  must  be  within  the  authority  conferred ; 
and  if  the  power  of  the  agent  be  created  by  a  writ- 
ten instrument,  and  that  be  known  by  the  party 
with  whom  the  contract  is  made,  it  must  be  strictly 
pursued,  and  cannot  be  enlarged  by  evidence  of  us- 
age. 

Authority  to  sell  does  not  authorize  a  sale  on 
credit,  unless  it  be  a  known  usage  of  trade  that  the 
article  in  question  is  ordinarily  so  sold. 

Consent  or  ratification  of  the  doings  of  the  agent 
may  be  presumed  from  the  acts  or  omissions  of  the 
principal ;  where,  however,  a  State  is  the  principal, 
acts  and  omissions  which  in  the  case  of  an  individ- 
ual would  be  deemed  sufficient  to  authorize  the  pre- 
sumption, will  not  be  held  so. 

Where  a  State  passed  a  law  for  the  borrowing  of 
money  and  authorized  its  Governor  to  issue  and 
sell  bonds  or  certificates  of  stock  for  the  amount 
borrowed,  declaring,  however,  that  the  stock  should 
not  he  sold  for  less  than  its  par  value,  and  empow- 
ering the  Governor  to  appoint  agents  to  effect  the 
loan ;  and  a  loan  was  effected  upon  the  terms  that 
the  money  should  be  paid  by  installments  and  at  de- 
ferred periods,  but  that  interest  should  commence 
immediately  upon  the  whole  sum,  and  certificates 
of  stock  were  issued  and  delivered  to  the  lender; 
it  was  held,  that  the  contracts  were  not  obligatory 
upon  the  State,  because  the  agents  had  exceeded 
their  authority,  first,  in  selling  the  stock  upon 
credit,  and  secondly,  in  agreeing  that  the  interest 
should  commence  running  previous  to  the  advance 
of  the  money— thus  virtually  selling  the  stock  for 
less  than  its  par  value,  and  that,therefore,the  State 
was  entitled  to  a  return  of  the  certificates  of  stock. 

It  was  further  held,  that  the  approval  by  the  Gov- 
ernor of  the  acts  of  his  agents,  the  receipt  and  ap- 
propriation of  a  portion  of  the  proceeds  of  the  cer- 
tificates, and  other  acts  of  acquiescence  of  execut  i  ve 
officers  of  the  State,  were  not  enough  to  amount  to 
a  ratification  of  the  contracts ;  that  they  could  be 
ratified  only  by  the  Legislature,  and  inasmuch  as  it 
appeared  that  the  Legislature,  when  specially  con- 
vened for  the  purpose,  disavowed  the  contracts 
and  took  measures  to  recover  back  the  certificates, 
all  pretense  of  ratification  failed. 

Certificates  of  state  stock,  certifying  a  certain 
amount  of  money  to  be  due  to  A,  B,  or  bearer,  in 
the  hands  of  subsequent  bona  fide  holders  are  bind- 
ing upon  the  State  in  faith  and  honor ;  and  would 
be  binding  in  law  if  the  State  could  be  reached  by 
legal  judgment,  whatever  may  be  the  equities  ex- 
isting between  the  State  and  the  party  to  whom 
they  were  originally  issued ;  it  is,  therefore,  the 
proper  exercise  of  the  power  of  a  court  of  equity  to 
restrain  by  injunction  the  transfer  of  such  certifi- 
cates where  a  case  calling  for  its  interference  is  es- 
tablished. 

Citations-2  Hill,  161 ;  4  Wh.,  193 :  Federalist,  No. 
33:  5  Wh.,  15;  9  Johns.,  507,  576:  Kent,  Com.  Leer.. 
18;  2  R.  S.,  208;  1  Cr.,  137:  4  Dall.,  14:  6  Cr.,  87:  11 
Pet..  257:  4  Pet.,  419;  2  H.  Bl.,  618;  22  Wend.,  354; 
Mitf.  Ch..  18;  1  Russ..  412;  9  Wh.,  845;  Com.  Dig., 
tit.  Attorney,  C.  11, 15:  Story,  Ag.,  p.  78,  sees.  165, 
170  ;  6  T.  R.,  591;  1  Taunt.,  349  :  2  Johns.  Ch.,  244;  1 
Camp.  N.  P.,  258;  3  B.  &  Aid.,  616:  4  Bing.,  722;  9 
Cr.,  153;  6  Wh..  241 ;  1  Pick.,  372 ;  9  Bing.,  19. 

A  PPEAL*  from  chancery.  The  State  [*  1 93 
A  of  Illinois  filed  a  bill  in  the  Court  of  Chan- 
cery of  this  State,  against  Delafield,  praying 
for  a  decree  that  the  defendant  deliver  up,  to 
be  canceled,  bonds  or  certificates  of  stock  is- 
sued by  the  State  of  Illinois,  to  the  amount  of 
$583,000,  which  he  obtained  under  certain 
agreements,  entered  into  between  him  and  cer- 
tain agents  of  the  State  of  111.,  in  the  making 
of  which  agreements,  it  was  alleged  that  the 
agents  of  the  State  had  exceeded  the  authority 
conferred  upon  them;  that  the  agreements  be 
declared  void;  that  a  receiver  be  appointed  to 
take  charge  of  such  of  the  bonds  as  remained 
in  the  possession  of  Delafield,  and  of  the  pro- 
ceeds of  such  as  had  been  disposed  of  by  him; 
and  that  an  injunction  issue  restraining  Dela- 
field from  negotiating  or  otherwise  disposing 
of  such  of  the  bonds  as  remained  in  his  posses- 
sion, and  of  the  proceeds  of  such  as  had  been 
negotiated  by  him. 
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Jan.  9,  1836,  an  Act  was  passed  by  the  Leg- 
islature of  111.,  entitled  "  An  Act  for  the  Con- 
struction of  the  Illinois  and  Michigan  Canal," 
whereby  the  Governor  of  the  8tate  was  au- 
thorized to  negotiate  a  loan  on  the  credit  and 
faith  of  the  State  to  the  amount  of  $500,000,  to 
aid  in  the  const  ruction  of  the  canal;  the  money 
to  be  required  to  be  paid  by  installments  as  the 
same  might  be  needed;  and  the  Governor  was 
authorized  to  issue  certificates  of  stock  for  the 
loan,  to  be  signed  by  the  auditor  and  counter- 
signed by  the  Treasurer  of  the  State,  bearing 
an  interest  not  exceeding  6  per  cent  per  an- 
num, payable  semi-annually,  at  the  Bank  of 
the  State  of  111.,  or  any  of  its  branches,  or  at 
some  bank  in  the  City  of  N.  Y.,  Philadelphia, 
Boston,  or  either,  as  might  be  agreed  upon, 
and  re-imbursable  at  the  pleasure  of  the  State, 
at  any  time  after  the  year  1860.  The  Governor 
was  also  authorized  to  cause  the  certificates  of 
stock,  when  created,  to  be  sold;  but  the  Act 
forbade  the  stock  to  be  sold  for  less  than  its 
par  value.  Feb.  23,  1839,  a  further  Act  was 
passed  by  the  Legislature  of  111.,  authorizing 
1  JJ4*]  the  borrowing  of  a  further  *sum  of 
$4,000,000,  to  aid  in  the  construction  of  the 
same  canal,  empowering  the  Governor  to  exe- 
cute bonds  for  and  in  behalf  of  the  State,  to  be 
signed  by  him,  countersigned  by  the  auditor, 
and  the  seal  of  the  State  to  be  affixed.  The  Act 
further  declared  that  it  should  be  deemed  a 
good  execution  of  the  power  to  borrow,  to  sell 
the  bonds,  which  should  be  so  framed  as  that 
they  should  be  in  form  and  substance,  certifi- 
cates of  stock,  and  should  be  called  the  "  Illi- 
nois and  Michigan  Canal  Stock."  The  Gov- 
ernor was  authorized  to  appoint  agents  to  sell 
and  transfer  the  bonds,  the  same,  however,  not 
to  be  sold  for  less  than  their  par  value.  The 
Act  required  that,  in  contracting  for  loans, 
provisions  should  be  made  for  the  reception  of 
the  money  by  the  State  in  sums  of  $100,000,  as 
the  same  might  be  wanted,  etc.  In  pursuance 
of  these  Acts,  the  Governor  caused  300  instru- 
ments in  writing  to  be  prepared,  which  were 
signed  by  him  and  the  auditor,  countersigned 
by  the  Treasurer,  and  the  seal  of  the  State  af- 
fixed, numbered  from  1,001  to  1,300  both  in 
elusive,  which  instruments  were  in  tenor  and 
effect  as  follows:  "Know  all  men  by  these 
presents,  that  there  is  due  from  the  State  of 
Illinois,  to  the  State  Bank  of  Illinois  or  bearer, 
one  thousand  dollars,  lawful  money  of  the 
United  States,  with  interest  at  the  rate  of  six 
per  centum  per  annum  payable  half -yearly,  on 
the  first  Mondays  of  January  and  July,  at  the 
Bank  of  the  United  States  in  Philadelphia,  or 
at  its  agency  in  New  York,  at  the  option  of 
the  holder,  on  the  presentation  and  surrender 
of  the  annexed  warrants.  The  principal  is  re- 
imbursable at  either  of  the  above  places,  at 
the  pleasure  of  the  State,  after  the  year  1860. 
For  the  performance  of  all  which,  the  faith  of 
the  State  of  Illinois  is  irrevocably  pledged,  as 
also  the  property,  tolls  and  revenues  of  the 
Illinois  and  Michigan  Canal,  agreeably  to  an 
Act  Entitled  '  An  Act  for  the  Construction  of 
the  Illinois  and  Michigan  Canal,'  approved  the 
9th  January,  1836.  In  witness  whereof,  the 
Governor,  Auditor  and  Treasurer  of  the  State 
of  Illinois,  have  signed  this  certificate,  and 
have  caused  the  seal  of  the  said  State  to  be 
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hereunto  affixed,  this  first  day  *of  July,  [*  1  J)i> 
1837."  These  I... nds,  it  is  alleged  in  the  bill, 
were  placed  by  the  direction  of  the  Governor 
of  111.,  in  thehandsof  M.  M.  Kawlings  and  .1. 
Reynolds,  as  agents  for  the  sale  of  the  same, 
and  Apr.  23,  1839,  Rawlings  and  Heynold.sen 
tercd  into  a  contract  with  Delafield,  a  banker 
in  the  City  of  N.  Y.,  whereby  they  transferred 
to  him  the  300  bonds  of  certificates  of  stock, 
particularly  describing  them,  and  covenanting 
that  they  should  be  delivered  to  Delafield  on 
or  before  June  10,  then  next,  and  that  the  in- 
terest, should  commence  running  on  the  same, 
in  favor  of  the  holders  thereof,  from  the  day 
of  such  delivery.  Delafield,  on  his  part  cove- 
nanted, that  within  fifteen  days  after  the  de- 
livery to  him  of  the  bonds.he  would  place  to  the 
credit  of  M.  M.  Rawlings,  in  a  banking  com- 
pany in  the  City  of  N.  Y.,  $50,000  to  be  drawn 
for  by  drafts  at  ten  days'  sight;  that  he  would 
pay,  at  N.  Y.,  $50,000  Aug.  1,  to  the  Bank  of 
111.  or  its  agent,  in  bank-notes  of  some  bank  or 
banking  association  of  the  City  of  N.  Y. ;  and 
in  like  manner  and  at  the  same  place  pay 
$50,000  on  the  first  days  of  Sep.,  Oct.,  Nov. 
and  Jan.,  then  next.  So  much  in  relation  to 
the  bonds  for  $300,000. 

As  to  the  bonds  for  $283,000:  Feb.  23.  1837, 
the  Legislature  of  111.  had  passed  an  Act  en- 
titled "An  Act  to  Establish  and  Maintain  a 
a  General  System  of  Internal  Improvement," 
whereby  provision  was  made  for  the  election 
by  the  Legislature  of  a  Board  of  Fund  Com- 
missioners to  consist  of  three  members,  a  ma- 
jority of  whom  to  be  a  quorum  for  the  tran>ar 
tion  of  business,  and  who  were  authorized  to 
contract  for  and  negotiate  all  loans  authorized 
to  be  effected  by  the  Legislature,  on  the  faith 
and  credit  of  the  State,  for  objects  of  internal 
improvement,  and  to  sign  and  execute  bonds 
or  certificates  of  stock.  The  Legislature  then 
authorized  a  loan  to  the  amount  of  $8,000,000, 
to  bear  an  interest  not  exceeding  6  per  centum 
per  annum;  the  principal  to  be  re  imbursable 
at  the  pleasure  of  the  State  at  any  time  after 
*Jan.  1,  1870;  the  loans  to  be  so  nego-  [*19O 
tiated  that  the  proceeds  might  be  drawn  for  as 
the  money  would  be  required  for  the  progress 
of  any  of  the  works  of  internal  improvement. 
The  commissioners  to  issue  for  such  loans 
transferable  certificates,  which,  when  signed 
by  them,  or  a  majority  of  them,  and  counter- 
signed by  the  Auditor  of  Public  Accounts,  it 
was  declared  should  be  valid  and  binding  on 
the  State.  Before  any  loan  was  effected  under 
this  Act,  a  supplementary  Act  was  passed,  that 
the  stock  and  bonds  of  the  State  should  not  in 
any  event  be  sold  by  the  commissioners  for  less 
than  par  value.  Jan.  1,  1838,  bonds  or  certifi- 
cates of  stock  to  a  large  amount  substantially 
in  the  form  of  the  bond  or  certificate  issued  by 
the  Governor,  as  above  stated,  except,  that  the 
principal  was  made  re  imbursable  by  the  State 
in  1870,  instead  of  1860,  were  executed  by 
Charles  Oakley.  M.  M.  Rawlings  and  Thomas 
Mather,  who,  at  the  time,  constituted  the  Board 
of  Fund  Commissioners  of  the  State.  May  7, 
1839,  Oakley  and  Rawlings  still  being  members 
of  the  Board  of  Fund  Commissioners,  and  hav 
ing  in  their  possession  283  of  the  bonds  or  cer- 
tificates of  stock  executed  Jan.  1,  1838,  each 
of  said  bonds  being  for  the  sum  of  $1,000,  en- 
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tered  into  a  contract  with  Delafield,  whereby 
they  transferred  to  him  the  said  283  bonds, 
numbered  from  2,205  to  2,487  inclusive,  and 
stipulated  that  interest  should  commence  run- 
ning on  the  bonds  in  favor  of  the  holders  there- 
of from  the  date  of  the  contract.  Delafield,  on 
his  part,  covenanted  to  pay  for  the  bonds  as  fol- 
lows: that  he  would  place  the  sum  of  $50,000 
to  the  credit  of  the  Bank  of  111.,  at  Shaw- 
neetown,  subject  to  the  drafts  of  the  cashier 
of  the  Bank,  payable  on  or  after  Dec.  1,  1839; 
that  he  would  pay  the  like  sum  Feb.  1,  1840; 
the  like  sum  Mar.  1,  following;  the  like  sum 
Apr.  1,  following;  the  like  sum  May  1,  follow- 
ing, and  the  balance,  $33,000,  June  1,  follow- 
197*]  ing,  at  the  place  *and  in  the  manner 
stipulated  for  the  payment  of  the  first  sum. 

The  complainant,  after  setting  forth  the 
above  facts,  alleges  that  the  whole  amount  of 
moneys  paid  by  Delafield  under  the  two  con- 
tracts up  to  the  time  of  the  filing  of  the 
bill,  Aug.  10,  1840,  is  only  about  the  sum  of 
$170,000,  and  no  more;  that  he  has  utterly 
failed  to  comply  with  his  engagements,  and  de- 
clares that  he  will  not  make  any  further  pay- 
ments under  the  contracts.  The  complainant 
then  alleges  that  Feb.  1, 1840,  the  Legislature  of 
the  State  of  111.  passed  two  Acts,  one  abolish- 
ing the  Board  of  Fund  Commissioners  of  that 
State,  and  the  other  making  provision  for  the 
appointment  of  one  Fund  Commissioner,  whose 
duty,  amongst  other  things,  it  should  be  to 
receive  and  take  back  any  and  all  state  bonds 
theretofore  sold  to  any  person,  firm  or  corpo- 
ration who  had  failed,  or  might  thereafter  fail 
to  comply  with  their  contracts;  that  in  pursu 
ance  of  such  Acts  of  the  Legislature,  Richard 
F.  Barrett,  a  citizen  of  111.,  had  been  duly  ap 
pointed  Fund  Commissioner  of  the  State,  who, 
Apr.  15,  1840,  proceeded  to  the  City  of  N.  Y., 
and  entered  into  negotiations  with  Delafield  to 
recover  back  the  bonds  or  certificates  of  stock 
of  the  State,  or  to  obtain  security  or  indemnity 
for  the  same;  but  that  the  negotiation  had 
wholly  failed,  except  that  Delafield  had  de- 
livered to  Barrett  two  drafts  for  about  $20,000, 
each  of  which  was  then  under  protest;  that  an 
offer  has  been  made  to  Delafield  to  refund  to 
him  all  the  moneys  with  the  interest  thereof 
which  he  has  paid  on  the  bonds  or  certificates 
of  stocks  received  by  him  from  the  agents  of  the 
State,  but  that  he  has  refused  to  accept  such 
offer.  The  complainant  avers  that  the  whole 
of  the  transactions  and  negotiations  of  the 
agents  of  the  State  with  Delafield  were  wrong 
ful  and  illegal,  inasmuch  as  the  bonds  or  cer- 
tificates of  stock  were  sold  on  credit,  and  for 
less  than  their  par  value;  and  that,  therefore, 
the  agents  of  the  State  had  acted  without  au- 
thority; and  that  the  contracts  entered  into  by 
198*]  *them  are  not  obligatory  upon  the 
State.  It  is  then  alleged  that  the  complainant 
is  not  fully  informed  as  to  the  pecuniary  cir 
cumstances  of  the  defendant,  but  it  is  charged 
that  his  personal  responsibility  is  wholly  inade 
quate  as  security  to  the  St&te  of  111.  for  indem 
nification  or  payment  of  the  large  demands  of 
the  State  against  him,  on  or  by  reason  of  the 
matters  set  forth  in  the  bill,  concluding  with  a 
prayer  for  relief  and  for  an  injunction.  Applica- 
tion for  the  injunction  was  made  upon  the  bill 
thus  filed  and  upon  various  documents,  com- 
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prising  a  portion  of  the  correspondence  be- 
tween Barrett  and  Delafield. 

The  defendant  appeared  by  counsel  and  op- 
posed the  issuing  of  the  injunction.  An  affi- 
davit made  by  him  was  read,  in  which,  amongst 
other  things,  he  deposed  that  the  agents  of  the 
State  of  111.  treated  and  considered  the  sales  of 
the  bonds  at  par,  receiving  a  dollar  of  legal 
currency  for  every  dollar  of  bonds  sold,  with  a 
benefit  to  the  State  of  111.  of  the  exchange  ex- 
isting between  111.  and  N.  Y.,  which  at  the 
time  of  making  of  the  contracts  was  5  per  cent, 
in  favor  of  N.  Y. ;  and  that  by  making  the  pay- 
ments at  N.  Y.  or  in  N.  Y.  funds,  the  State  of 
111.  could  and  would  realize  more  than  par  for 
the  bonds.  He  further  deposed,  that  at  the 
period  of  the  contracts  it  would  have  been 
more  advantageous  for  him  to  have  allowed  a 
regular  interest  account  on  the  contracts,  debit- 
ing himself  with  interest  on  the  several  install- 
ments from  the  date  of  the  contracts,  and  have 
made  his  payments  for  the  bonds  in  111.,  inas- 
much as  the  bank  notes  of  the  Bank  of  the 
State  of  111.,  a  State  institution,  part  of  the 
stock  of  which  is  owned  by  the  State  of  111., 
and  then  a  specie-paying  bank,  could  be  and 
were  purchased  in  the  N.  Y.  market  from  Apr. 
20,  1839,  to  June,  1840,  at  rates  varying  from 
5  to  16  per  cent,  discount,  but  the  commis- 
sioners considered  the  plan  adopted  by  them 
to  be  more  advantageous  for  the  State  of  111. ; 
and  that  the  same  was  so  in  fact.  That  as  he 
understands  the  matter,  the  usual  and  received 
construction  of  a  sale  at  par  value  of  public 
*bonds  relates  to  the  principal  of  the  [*  1 99 
bonds,  and  that  the  interest  within  the  rates 
allowed  by  law  is  a  matter  of  adjustment  be- 
tween the  parties;  that  the  average  of  the  pay- 
ments to  be  made  by  him  was  six  months;  that 
the  bonds  carried  but  6  per  cent,  interest  and, 
consequently,  without  taking  into  considera- 
tion the  exchange  before  referred  to,  the  State 
of  111.  would  have  lost  but  3  per  cent,  on  the 
contracts;  but  that  the  exchange,  which  was  5 
per  cent,  in  favor  of  N.  Y.,  where  he  was  to 
make  his  payments,  was  taken  into  considera- 
tion, and  it  appearing  to  the  commissioners 
that  the  State  of  111.  would  thereby  receive  a 
premium  of  2  per  cent,  over  the  par  of  the 
bonds,  they  had  no  hesitation,  and  expressed 
no  doubt  of  the  legality  of  the  contracts;  and 
he  also  believed  them  legal.  That  both  the 
contracts  were  made  by  him  in  good  faith;  that 
Rawlings  and  Reynolds,  the  agents  of  the  Gov- 
ernor, with  whom  the  contract  was  made  for 
the  purchase  of  the  300  bonds,  apprised  the 
Governor  of  the  completion  of  the  contract, 
and  requested  him  to  prepare,  sign  and  seal 
the  300  bonds,  and  transmit  them  for  delivery 
to  the  defendant;  that  they  were  accordingly 
executed,  transmitted  to  N.  Y.  and  delivered 
to  him  June  12,  1839.  (Thus,  it  seems,  that  al- 
though the  bonds  purport  to  have  been  ex- 
ecuted previously,  they,  in  fact,  were  not  issued 
until  subsequent  to  the  making  of  the  contract). 
In  relation  to  the  contract  for  the  283  bonds, 
he  says  that  it  was  transmitted  by  the  commis- 
sioners to  the  Governor  of  111.,  about  May  13, 
1839.  and  was  duly  reported  by  the  auditor  of 
the  State;  that  the  moneys  paid  by  him  were 
received  by  the  State  of  111.  under  the  contracts, 
and  applied  to  the  use  of  the  State.  In  justi- 
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flcation  or  excuse  of  himself  for  not  going  on 
and  performing  his  part  of  the  contract,  the 
defendant  alleges  that  in  the  month  of  June, 
1889,theStateof  111.  placed  bonds  to  the  amount 
of  $500,000  (besides  those  negotiated  to  him) 
in  the  hands  of  an  agent  for  sale,  contrary  to 
assurances  given  him,  the  effect  of  which  was 
2OO*]  to  depreciate  *all  the  stocks  of  the 
State,  and  to  produce  an  immense  loss  to  him; 
that  in  the  early  part  of  July,  1889,  the  stocks 
of  111.  were  at  par,  and  Aug.  1,  they  were  re- 
duced to  90,  and  continued  to  sink  until  they 
fell,  Jan.  14,  1840,  to  62.  That  he  paid  the  in- 
stallments due  from  him  in  July  and  Aug., 
1889;  and  that  the  subsequent  installments 
were  postponed  at  the  request  of  the  Fund 
Commissioners  of  111.  for  four  months,  with  a 
view  to  the  payment  of  dividends  upon  the 
State  stocks;  that  before  Jan.  1, 1840,  it  became 
known  to  him  that  proceedings  were  pending 
in  the  Legislature  of  111.,  having  for  their  aim 
the  repudiation  of  the  contracts  of  the  com- 
missioners; and  he  had  been  advised  that  no 
provision  had  been  made  for  the  payment  of 
the  interest  on  the  public  debt  of  the  State  of 
111.;  that  in  consequence  of  these  and  other 
facts,  afterwards  detailed,  he  refused  to  make 
further  payments  beyond  the  sum  of  $150,000, 
already  paid  by  him.1  That  an  extra  session 
of  the  Legislature  of  111.,  upon  the  call  of  the 
Governor,  was  held,  commencing  Dec.  10, 
1839,  and  Jan.  20, 1840,  a  resolution  was  adopt- 
ed in  the  Senate  of  that  State  by  a  vote  of  21 
to  18,  repudiating  the  contract  made  with  him 
in  respect  to  the  283  state  bonds;  which  reso- 
lution was  subsequently  repealed,  but  only  by 
a  vote  of  19  to  18.  That  in  Jan. ,  1840.  the  State 
of  111.  paid  to  him  interest  on  the  whole  583 
bonds  then  held  by  him,  and  he  believes  also 
paid  the  interest  due  at  that  time  on  those  not 
held  by  him,  to  the  respective  holders  there- 
of. That  in  Feb.,  1840,  the  Legislature  of  111. 
abolished  the  old  Board  of  Fund  Commission- 
ers, and  passed  an  Act  authorizing  the  appoint- 
ment of  a  sole  Fund  Commissioner;  that  Rich- 
ard F.  Barrett  was  accordingly  appointed  sole 
commissioner,  to  whom,  since  his  appointment, 
he  has  paid  $20,000  and  upwards;  and  with 
whom  he  has  had  a  protracted  negotiation,  the 
particulars  of  which  he  gives,  in  an  attempt  to 
2O 1  *]  effect  a  compromise  with  *the  State  of 
111.;  but  that  the  same  has  proved  fruitless. 
That,  under  all  the  circumstances,  he  consid- 
ered further  payments  on  his  part,  until  the 
damage  he  bad  suffered  was  adjusted,  as  un- 
advisable  and  unjust  to  his  own  interest.  That 
the  refunding  of  the  moneys  advanced  by  him 
will  not  place  him  .in  utatu  quo;  and  that  if  the 
contracts  must  be  rescinded,  he  claims  an  al- 
lowance of  such  damages  as  he  can  show  he 
has  sustained.  In  relation  to  the  situation  of 
the  bonds,  be  says,  that  none  of  them  are  in 
his  possession  or  under  his  control,  they  hav- 
ing all  been  bonajide  disposed  of  by  him,  in 
the  course  of  his  business  The  defendant  also 
deposed  (and  in  this  his  affidavit  was  corrobo- 
rated by  the  affidavits  of  other  bankers  and 
financiers)  that  the  usual  and  general  practice 
in  the  sale  of  public  state  stocks,  is  to  pay  for 
them  by  installments. 

The  Chancellor  granted  the  injunction  prayed 
for,  and  directed  the  appointment  of  a  receiver 
of  the  bonds  remaining  in  the  possession  of  the 
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defendant,  and  of  the  proceeds  of  such  as  bad 
been  sold  by  him.  See  the  opinion  of  the 
Chancellor,  8  Paige,  538,  el  seq.  The  defend- 
ant appealed  from  this  decretal  order. 

To  the  due  understanding  of  some  of  the 
points  raised  on  the  part  of  the  appellant  in 
this  court,  which  were  not  urged  in  the  Court 
of  Chancery,  it  is  necessary  to  state,  that  the 
bill  filed  in  this  cause  commences  in  this  form: 
"  The  State  of  Illinois,  complaining,  shows, "" 
etc.  It  is  signed  "  Richard  F.  Barrett,  Fund 
Commissioner  of  the  State  of  Illinois,  by  Sam- 
uel B.  Ruggles  authorized  by  the  power  of  at- 
torney mentioned  in  the  annexed  affidavit." 
"Samuel  B.  Ruggles,  Solicitor  for  the  com- 
plainant. William  Kent,  of  counsel."  Then 
follows  an  affidavit  of  Mr.  Ruggles,  stating 
that  a  bill,  substantially  like  the  present,  had 
been  filed  July  20,  1840,  on  the  equity  side  of 
the  Circuit  Court  of  the  U.  S.  for  the  Southern 
District  of  N.  Y.,  which  had  been  duly  verified 
by  Mr.  Barrett ;  that  such  bill  had  been  dis- 
missed on  the  motion  of  the  complainant  in 
consequence  of  doubts  as  *to  the  juris-  [*2O2 
diction  of  that  court  in  the  matter  ;  that  Mr. 
Barrett,  being  a  resident  of  111.,  had  returned 
to  that  State,  but  before  leaving  N.  Y.  had  ex- 
ecuted a  power  of  attorney,  as  Fund  Commis- 
sioner of  the  State  of  111.,  authorizing  him  to 
commence  suits  in  any  court  for  the  bonds, 
certificates  of  stock,  etc.,  demandable  by  the 
State  of  111.,  and  he  then  verifies  the  bill  accord- 
ing to  the  best  of  his  information  and  belief. 

The  cause  was  argued  in  this  court  by, 

Messrs.  E.  S.  Van  Winkle  and  S.  Ste- 
vens, for  the  appellant. 

Messrs.  J.  Howe  and  Willis  Hall,  Atty- 
Gen.,  for  the  respondent. 
Points  submitted  and  argued  on  the  part  of  the 
appellant. 

I.  The  bill  of  complaint  would  be  dismissed 
upon  demurrer,  therefore  no  order  or  decree 
founded  upon  it  against  the  defendant  can  be 
sustained. 

1.  The  Court  of  Chancery  of  this  State  has 
no  jurisdiction  of  the  case  presented  by  this 
bill.     By  the  Constitution  of  the  U.  S.,  the  Su- 
preme Court  of  the  U.  S.  has  original  and,  as 
a  necessary  consequence,  exclusive  jurisdiction 
in  all  cases  where  a  State  is  a  party  in  a  litiga- 
tion with  a  citizen  of  another  State,  where  the 
controversy  does  not  arise  under  the  Constitu- 
tion, laws  or  treaties  of  the  U.  S.     It  necessa- 
rily follows  that  the  State  Courts  have  no  ju- 
risdiction in  such  cases.    Art.  8,  sec.  2,  Const. 
U.  8.,  found  in  1  R  8.,  14  :  Marbury  v.  Mad- 
ison, ICr.,  174,  175,  187;  Com.  v.   Kosloff,f> 
Serg.  &  R.,    545;  Dunham  v.    Gordon,  Coxe, 
Dig..  433  ;  Osborn  v.  Bk.,  9  Wh.,  820. 

2.  A  sovereign  power  or  State  cannot  main- 
tain a  suit  in  its  political  name,  in  the  Court 
of  Chancery  of  this  State.     Columbian  Gov.  v. 
Rothschild,  1  Sim.,  94;  8.  C.,  2  Condensed  Eng. 
Cb.,48.  53. 

*3.  The  bill  does  not  make  out  a  case,  [*2O3 
either  of  exclusive  or  concurrent  equitable  ju- 
risdiction. The  complainant  has  an  adequate 
remedy  at  law  for  the  injury  complained  of. 
The  appellant  acquired  a  valid  legal  title  to  the 
bonds  in  question,  by  virtue  of  the  contracts 
and  the  subsequent  ratification  of  them  by  the 
respondent,  and  the  payment  to,  and  accept- 
ance by  the  respondent,  of  a  portion  of  the  con- 
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sideration  agreed  to  be  given  for  the  bonds,  in 
pursuance  of  the  contracts.  The  defendant, 
therefore,  simply  held  the  relation  of  debtor  to 
the  respondent,  for  whatever  balance  might  be 
due  upon  the  contracts.  The  remedy  of  the 
complainant  is  complete  by  suit  at  law  to  re 
cover  such  balance.  The  fact  that  the  appel- 
lant is  not  of  sufficient  responsibility  to  meet 
any  recovery  that  might  be  had  at  law,  forms 
no  ground  for  the  interposition  of  a  court  of 
equity.  But  if,  as  is  claimed  by  the  bill,  the 
contracts  were  void,  so  that  the  appellant  ac- 
quired no  title  to  the  bonds,  still  the  remedy  of 
the  respondent  is  complete  at  law.  The  value 
of  the  bonds,  or  the  bonds  themselves,  at  the 
election  of  the  complainant,  can  be  recovered 
of  the  appellant  at  law.  The  payment  of  the 
bonds  can  be  justly  and  legally  resisted  by  the 
respondent,  whether  they  are  in  the  hands  of 
the  appellant  or  third  persons.  No  case  of 
fraud  is  alleged  or  pretended,  as  the  ground  of 
a  concurrent  equitable  jurisdiction. 

II.  The  bill  is  not  signed  by  the  complain- 
ants, nor  by  any   person  authorized  to  bind 
them,  nor  filed  by  their  authority.  Any  decree, 
therefore,  which  might  be  given  upon  this  bill, 
would  not  be  obligatory  upon  them,  and  would, 
therefore,  be  no  protection  to  the  appellant. 

III.  There  is  no  legal  proof  or  verification 
of  the  truth  of  the  bill, as  required  by  the  prac- 
tice of  the  Court  of  Chancery,  to  authorize 
the  issuing  of  an  injunction.     Jones  v.  McGill, 
1  Bland,  180. 

IV.  If  all  the  foregoing  positions  should  be 
held  untenable,  then  it  is  submitted  that  the 
whole  equity  of  the  bill  is  disproved  by  the  af- 
fidavit of  the  appellant. 

2O4*]  *First.  The  contracts  are  shown  to 
be  valid.  The  Fund  Commissioners  were  the 
general  agents  of  the  respondent  for  making 
sale  of  the  bonds;  they  claimed  to  have  author- 
ity to  sell  on  the  terms  they  did.  Whether  they 
had  such  authority  or  not,  depended  upon  the 
construction  of  the  statutes  of  the  State  of  111. 
After  the  contracts  were  made,  they  were  ap- 
proved by  the  Governor  and  Auditor,  and  the 
bonds  in  question  were  issued  in  fulfillment  of 
the  contracts  on  the  part  of  the  respondent. 
The  appellant  was  fully  justified  in  giving  cre- 
dence to  the  construction  which  those  high 
functionaries  put  upon  their  own  statutes.  The 
State  of  111.  has  not  only,  by  her  legislative  ac- 
tion, expressly  refused  to  repudiate  the  con- 
tracts, but  has  ratified  and  confirmed  them;  by 
the  acts  of  her  Governor,  her  Fund  Commis- 
sioners, her  Auditor — by  receiving  payments 
upon  the  contract,  and  applying  them  to  her 
own  use — by  the  payment  of  the  interest  on  the 
bonds,  and  by  her  legislative  action  ;  and  she 
cannot  now,  in  a  court  of  equity,  repudiate 
them  if  she  would.  Her  only  remedy, therefore, 
is  upon  the  contracts,  and  she  can  no  more  re- 
sort to  a  court  of  equity  to  enforce  payment 
upon  them  than  she  could  to  collect  any  other 
ordinary  debt. 

Second.  The  respondents  violated  the  terms 
upon  which  the  contracts  were  made, and  there- 
by reduced  the  value  of  the  bonds  in  the  hands 
of  the  appellant  greatly  below  the  price  which 
he  had  agreed  to  pay  for  them.  Under  such 
circumstances,  the  respondents  have  no  equi- 
table claim  to  any  remedy  or  relief  beyond 
what  they  can  obtain  at  law. 
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Third.  The  appellant  had  disposed  of  all  the 
bonds  prior  to  the  filing  of  the  bill,  and  had 
none  of  them  in  his  possession,  or  under  his 
control.  No  in  junction,  therefore,  restraining 
him  from  disposing  of  or  parting  with  the 
bonds,  could  be  necessary  or  available.  The 
respondent  was  simply  a  creditor  at  large  of 
the  appellant,  for  whatever  balance  might  be 
legally  due  from  him  for  those  bonds.  Such 
creditor  is  not  entitled  to  a  receiver,  or  an  in- 
junction *to  restrain  his  debtor  from  [*2O5 
making  disposition  of  his  propertv.  Higgins  v. 
Armstrong,  2  Johns.  Ch.,  144. 

Points  submitted  and  argued  on  the  part  oftTie 
respondent. 

1.  The  contracts  made  with  Delafield  are  il- 
legal and  void.  1.  The  stock  was  sold  below 
its  par  value,  in  direct  violation  of  the  statutes 
under  which  it  was  authorized  to  be  issued  ; 
and  2.  The  agents  of  the  State  were  not  au- 
thorized to  sell  the  bonds  or  certificate  of  stock 
upon  credit.  The  agents  appointed  by  the 
Governor,  who  made  the  first  contract,  and 
the  Fund  Commissioners,  who  made  the  second 
contract,  were  not  judicial  officers,  but  mere 
agents  of  the  State  ;  and  the  statutes  under 
which  alone  they  could  act  were  severally  spe- 
cial powers  of  attorney,  constituting  such 
agents  special  agents  of  the  State,  and, as  such, 
they  were  to  be  governed  by  their  instructions 
and  the  usages  of  trade  ;  and  there  is  no  dis- 
tinction between  the  agent  of  a  government 
and  the  agent  of  an  individual.  A  person 
dealing  with  an  agent  with  limited  powers  is 
bound  to  examine  the  authority  of  that  agent, 
Chit.  Cont.,  58  ;  Schimmelpennich  v.  Bayard, 
1  Pet.,  264;  15  East,  43.  The  agents  of  the 
State  had  no  authority,  except  what  was  de- 
rived from  the  statutes  of  the  State.  The  prin- 
cipal is  not  bound  by  the  acts  of  the  agent  be- 
yond his  authority.  Story,  Ag.,  160,  sec.  170; 
Seals  v.  Allen,  18  Johns.,  363. 

As  to  the  sale  being  below  par  :  1.  The  in- 
terest upon  the  bonds  delivered  under  the  first 
contract  was  to  commence  running  from  their 
delivery;  and  upon  those  delivered  under  the 
second  contract,  was  to  commence  running 
from  the  date  of  the  contract ;  while  the  pay- 
ments for  the  bonds  were  to  be  made  at  stated 
times  without  interest, — the  first  payment  to 
be  15  days,  and  the  last  13  months,  after  the 
delivery  of  the  bonds  to  Delafield.  The  time 
of  the  payments  thus  to  be  made,  being,  upon 
the  aggregate  amount,  about  8^  months  upon 
the  first  contract,  and  about  10  months  upon 
the  second  contract,  after  *the  delivery  [*2O6 
of  the  bonds.  2.  The  difference  in  exchange 
between  N.  Y.  and  111.  cannot  be  taken  into 
consideration  or  set  off  against  the  loss  of  in- 
terest. The  money  was  to  be  raised,  and  the 
interest  paid,  and  principal  to  be  re-imbursed 
at  the  same  place.  The  rate  of  exchange  be- 
tween N.  Y.  and  111.  had  nothing  to  do  with 
the  contracts.  3.  The  State  wished  to  borrow 
money,  and  it  was  only  in  furtherance  of  such 
wish  that  the  Legislature  authorized  a  sale  of 
the  bonds  ;  and  the  Legislature  intended  that 
the  bonds  should  only  be  sold  by  receiving  a 
dollar  in  money  for  every  dollar  to  become  due 
and  payable  upon  the  bonds.  4.  Any  part  of 
a  contract  being  contrary  to  statute,  renders 
the  whole  contract  void.  Chit.  Cont.,  228,  sec. 
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2;  1  Chit.  PL,  828,  and  cases  cited  ;  Crawford 
v.  Morrell,  8  Johns.,  258. 

As  to  the  authority  to  sell  the  bonds  upon 
credit:  1.  An  agent,  whether  general  or  spe- 
cial, has  no  power  to  sell  on  credit,  unless  ex- 
pressly authorized  so  to  do,  except  in  cases 
where  the  property  which  he  is  employed  to 
sell  is  of  that  description  which  is  usually  sold 
on  credit.  Smith,  Merc.  L.,  2d  Lond.  ed.,  87. 

2.  It  is  not  shown  that  it  was  the  usage  of 
trade  to  sell  stock  on  credit ;  and  on  the  con- 
trary, such  was  not  the  usage.      Wiltshire  v. 
Sims,  1  Camp.,  258  ;  Story,   Ag.,  74,  sec.  78. 

3.  The  statutes  of  the  State  did  not  authorize 
the  commissioners  or  agents  to  sell  on  credit  ; 
and  such  a  sale  was  against  the  whole  spirit 
of  the  laws  of  the  State. 

II.  There  has  been  no  ratification  of  the  con- 
tracts.    1.    A  contract  can  be  ratified  only  by 
one  who  had  power  originally  to  authorize  the 
making  of  the  contract.     2.  The  State,  by  her 
legislative  Act,  expressly  prohibited  the  sale 
of  bonds  for  less  than  their  par  value;  and  by 
the  whole  tenor  and  spirit  of  her  Acts,  as  well 
as  by  the  custom  of  trade,  which,  being  estab- 
lished, is  the  law,  prohibited  the  sale  on  credit. 
Hence,  nothing  short  of  an  Act  or  her  Legisla- 
ture can  validate  a  contract  made  in  contra- 
vention of  her  statutes  and  the  law.     People  v. 
2O7*]  £/fc.,*24  Wend,,  431.  3.  Theacts  which 
are  alleged  as  amounting  to  a  ratification,  are 
mostly  acts  of  the  very  agents  who  made  the 
contracts  originally.     4.    The  silence  of  the 
State  through  her  Legislature  would  be  no  rat- 
ification.    The  only  way  for  her  to  repudiate 
the  contracts  was  to  come,  as  she  has  come, 
into  a  court  of  equity,  for  relief  against  the  un- 
authorized and  illegal  acts  of  her  agents.     5. 
The  contracts  being  unauthorized  and  illegal, 
and  any  every  secondary  contract,  or  subse- 
quent act,  is  also  unauthorized  and  illegal. 

III.  The  State  has  no  remedy  except  against 
Delafield.     The  bonds  are  instruments  trans- 
ferable by  delivery,  and  the  State  is  bound  in 
honor  to  pay  them  to  &bonafide  holder;  a  sub- 
sequent purchaser  in  good  faith  would  not  be 
required  to  know  that  their  original  transfer 
had  been  unauthorized  or  illegal. 

The  counsel  for  the  appellant,  in  support  of 
the  proposition  that  the  Court  of  Chancery  of 
this  State  has  not  jurisdiction  of  the  case  pre- 
sented by  this  bill,  argued  thus  :  The  Consti- 
tution of  the  U.  S.,  art,  3,  sees.  1,  2,  specifies 
two  classes  of  cases,  by  which  to  determine 
the  extent  and  nature  of  the  jurisdiction  of  the 
Supreme  Court  of  the  U.  S.  The  first  class  is 
determined  by  the  nature  of  the  case  and  in- 
cludes all  cases  arising  under  the  Constitution 
laws  and  treaties  of  the  U.  S.  The  second 
class  is  determined  by  the  character  of  the  par- 
ties, and  embraces  cases  in  which  a  State  is  a 
party,  and  her  own  citizens  are  not  the  defend- 
ants. Bk.  v.  Deveaux,  5  Cr.,  85;  Martin  v. 
Hunter,  1  Wh.,  384.  The  present  case  is  one 
in  which  a  State  is  a  party,  and  does  not  arise 
under  the  Constitution,  laws  or  treaties  of  the 
U.  8.  It  therefore  comes  exclusively  within 
these  words  in  the  Constitution  :  "  Controver- 
sies between  a  State  and  citizens  of  another 
State."  Now,  by  the  sub-section  of  the  Con- 
stitution above  quoted,  the  Supreme  Court  of 
the  U.  S.  is  vested  with  original  jurisdiction 
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over  *such  controversies.  And  all  its  [*2O8 
original  jurisdiction  must  be  exclusive,  be- 
cause the  grant  in  the  Constitution  of  a  judi- 
cial power  is  a  specific  and  limited  one,  and 
cannot  be  enlarged  by  Congress,  or  by  implica- 
tion. The  Supreme  Court  cannot  have  orig- 
inal jurisdiction  where  the  Constitution  gives 
it  appellate  jurisdiction,  nor,  vice  term,  appel- 
late jurisdiction  where  it  has  original  jurisdic- 
tion. If,  then,  the  Supreme  Court  cannot 
have  appellate  jurisdiction  in  a  matter  of  orig- 
inal jurisdiction,  how  can  a  State  Court  have 
concurrent  jurisdiction  in  a  matter  pertaining 
to  the  original  jurisdiction  of  the  Supreme 
Court  T  For  that  the  Supreme  Court  must 
have  original  or  final  jurisdiction  in  all  the 
cases  in  which  original  jurisdiction  is  given, 
is  too  plain  to  admit  of  a  question;  and  yet  if 
the  suit  be  commenced  in  a  State  Court,  what 
is  the  result?  The  inferior  tribunals  of  the 
U.  S.  have  no  power  in  the  case  by  the  Con- 
stitution, and  the  Supreme  Court  has  no  ap- 
pellate jurisdiction.  The  Federal  Courts  may 
thus  be  completely  ousted. 

All  the  original  jurisdiction  became  vested  in 
the  Supreme  Court,  by  the  creation  of  that 
court  and  Congress  has  no  control  over  it. 
But  in  regard  to  the  appellate  jurisdiction, 
Congress  can  vest  it  where  it  is  thought  proper, 
"  with  such  exceptions  and  under  such  regu- 
lations as  the  Congress  shall  make." 

The  section  of  the  Judiciary  Act  of  1789,de- 
claring  that  the  jurisdiction  of  the  Supreme 
Court,  in  a  case  between  a  State  and  a  citizen 
of  another  State,  shall  be  original  but  not  ex- 
clusive is,  therefore,  repugnant  to  the  Consti- 
tution and  void. 

Nor  can  a  State  make  her  election  whether 
she  will  go  into  a  State  Court  or  a  Federal 
Court.  The  plaintiff  cannot,  by  his  volition, 
oust  a  jurisdiction  invested  by  the  Constitution. 

It  is  a  c&ntradiction  of  terms  to  say  that  the 
Supreme  Court  shall  have  original  jurisdic- 
tion in  a  case,  and  then  to  say  that  such  juris- 
diction may  be  concurrent  in  State  Courts, 
*while  it  is  evident  that  the  Supreme  [*2O9 
Court  cannot  exercise  appellate  jurisdiction. 
The  federal  jurisdiction  is  thus  effectually 
ousted. 

The  defendant  is  not  bound  to  show  a  reason 
why  a  State  Court  should  not  have  jurisdic- 
tion. It  is  enough  that  the  Constitution  de- 
nies it. 

The  view  maintained  by  the  appellant  is  con- 
sonant to  the  Constitution,  and  affords  a  safe 
guide  and  harmonious  construction  of  that  in- 
strument; and  is  free  from  the  difficulties  that 
must  attend  any  other  construction.  Marbury 
v.  Madison,  1  Cr.,  174,  175;  Com.  v.  Kosloff,  5 
Serg.«fe  R.,  545;  Dunham  v.  Gordon,  Coxe,  Dig., 
483;  Oisborn  v.  Bk.,  9  Wh.,  820;  U.  8.  v.  Or- 
tega, 11  Wh.,  468  ;  1  Kent,  Com.,  1st  ed.,  378; 
Bk.  v.  Deveaux,  5  Cr.,  87  ;  Martin  v.  Hunter, 
1  Wb.,  384-387;  Cohens  v.  Va.,  6  Wh.,  264,  392 
-399;  Federalist,  81,  82;  1  Kent,  Com.,  8d  ed, 
814.  315,  896,  403;  8  Story,  Com.,  575,  sec., 
1699;  Id.,  sees.  742-745;  1  Wh.,  304,  348,  849. 

After  advisement,  opinions  were  delivered 
by  Mr.  J.  Bronson.  and  by  /Sena/wVerplanck. 
The  opinion  of  the  former  will  be  found  in  2 
Hill,  161,  etseq.;  the  opinion  of  the  latter  is  as 
follows: 

WEND.  26. 
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By  Senator  Verplanck.  Several  questions 
wholly  distinct  from  each  other,  and  all  of  very 
great  importance,  have  presented  themselves 
on  the  argument  and  examination  of  this  cause. 

I.  -Has  any  court  of  a  State  of  this  Union  ju- 
risdiction of  a  cause  like  this  between  one  of 
her  own  citizens  and  another  State? 

The  Constitution  of  the  U.  S.  has  declared, 
that  the  "  judicial  power  of  the  United  States 
shall  extend  to  all  controversies  between  a 
State  and  citizens  of  another  State  ;"  and  has 
further  provided,  that  "In  all  cases  in  which 
a  State  shall  be  a  party,  the  Supreme  Court 
21O*]  shall  have  *original  jurisdiction."  Do 
or  do  not  these  words  vest  the  whole  and  ex- 
clusive jurisdiction  of  such  cases  in  the  Su- 
preme Court  of  the  U.S., without  leaving  a  con- 
current jurisdiction  in  the  State  Courts  at  the 
option  of  the  plaintiff  State? 

It  was  the  avowed  intent  and  plan  of  our 
Federal  Constitution  to  preserve  the  state  sov- 
ereignties unimpaired,  except  so  far  as  the  con- 
cession of  certain  specific  powers  was  neces- 
sary to  the  creation  of  the  federative  govern- 
ment and  the  due  exercise  of  its  authority.  It 
was  accordingly  held  from  the  very  origin  of 
our  present  form  of  government  that  the  sev- 
eral States  must  retain  all  those  rights  of  sov- 
ereignty which  they  or  any  of  them  had  before 
the  adoption  of  the  0.  S.  Constitution, or  which 
were  not  by  that  Constitution  exclusively  dele- 
gated to  the  Union.  To  use  the  language  of 
Gh.  J.  Marshall :  "  The  powers  of  the  States 
remained  after  the  adoption  of  the  Constitu- 
tion, except  so  far  as  abridged  by  that  instru- 
ment. Mere  grants  of  power  to  .Congress  do 
not  imply  a  prohibition  to  the  States  to  exer- 
cise the  same  power."  Sturgisv.  Crowninshield, 
4  Wh.,  193.  A  general  rule  of  construction 
founded  upon  this  principle,  was  laid  down 
by  the  great  cotemporaneous  expounders  and 
defenders  of  the  Constitution,  in  "-The Feder- 
alist." This  has  since  been  repeatedly  cited  by 
Marshall,  and  has  been  employed  as  the  found- 
ation and  authority  for  many  decisions  in  the 
courts  of  this  State  and  of  the  U.  S. ;  so  that  it 
may  now  be  regarded  as  having  become  an  au- 
thoritative canon  of  constitutional  interpreta- 
tion. Federalist,  No.  33;  4  Wh.,  193;  5 Id.,  1;  9 
Johns. ,  507.  The  abrogation  of  state  authority, 
it  was  there  said,  results  only  in  three  cases  : 
where  the  Constitution  in  express  terms  grants 
an  exclusive  authority  to  the  Union  ;  where  it 
grants  an  authority  to  the  Union,  and  in  an- 
other instance  prohibits  the  States  from  exer- 
cising the  like  authority;  and  where  it  grants 
an  authority  to  the  Union,  to  which  a  similar 
authority  in  the  States  would  be  absolutely  and 
2 1 1*J  *totally  contradictory  and  repugnant. 
In  applying  this  rule  of  construction,  the  Su- 
preme Court  of  the  U.  S.,  which  has  never 
shrunk  from  asserting  the  direct  powers  of  the 
General  Government,  has  yet  refrained  from 
denying  to  the  States  any  power  attendant  on 
sovereignty,  which  did  not  come  into  direct 
and  immediate  collision  with  the  federal  legis- 
lation. They  have  held  that  even  where  the 
Constitution  expressly  delegated  powers  to  the 
Union,  such  as  the  State  had  previously  pos- 
sessed, these  powers  if  not  prohibited  to  the 
State  by  the  Constitution,  still  remain  subor- 
dinate to  the  paramount  power  of  Congress 
acting  upon  the  same  subject.  When  that 
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power  is  exercised,  the  authority  of  the  States 
to  exercise  the  same  is  at  an  end.  But  so  long 
as  it  remains  dormant;  or,  if  in  partially  exer- 
cising it,  an  express  permission  be  given  by 
Congress  to  the  States,  they  might  continue  to 
exercise  a  concurrent  authority.  "  It  is  not," 
said  Ch.  J.  Marshall,  "  the  existence  of  the 
power,  but  its  exercise,  which  is  inconsistent 
with  the  exercise  of  the  same  power  in  the 
States."  See  his  opinion  in  Sturges  v.  Crown- 
inshield, 4  Wh.,  193,  and  those  of  Judges  Wash- 
ington and  Story,  in  Houston  v.  Moore,  5  Wh., 
5.  Also  the  perspicuous  summary  of  the  whole 
doctrine  and  argument  of  the  concurrent  pow- 
ers of  the  Union  and  the  States  in  the  18th 
lecture  of  Kent's  Commentaries.  These  prin- 
ciples and  rules  of  construction  were  laid  down 
by  these  high  authorities,  primarily  in  respect 
to  the  conflicting  powers  of  Congress,  and  the 
State  Legislature;  but  they  are  equally  appli- 
cable as  to  their  reasons  (as  many  of  the  author- 
ities are  in  their  express  language)  to  any  other 
apparent  contest  or  division  of  power  between 
the  state  authorities  and  any  branch  of  the 
General  Government,  or  any  of  the  laws  framed 
to  carry  its  powers  into  effect.  They  have,  there- 
fore, been  cited  and  argued  from  by  distin- 
guished statesmen,  lawyers,  judges  and  com- 
mentators, in  discussing  the  various  questions 
that  have  arisen,  touching  the  judicial  cogni- 
zance of  the  State  Courts,  and  those  created 
by  or  under  the  Constitution  *of  the  [*2 1 2 
U.  S.  Let  us,  then,  apply  these  principles  of 
constitutional  construction  to  the  question  be- 
fore us. 

Irrespectively  of  the  U.  S.  Constitution, each 
of  the  several  States  had  and  still  has  an  un- 
doubted original  right  to  submit  any  contro- 
versy she  may  have  with  a  private  citizen,  re- 
siding out  of  her  own  jurisdiction,  to  the  es- 
tablished tribunals  of  justice  of  his  own  domi- 
cil.  It  is  the  natural  right  of  every  sovereign, 
recognized  as  such  both  by  positive  law  and  by 
the  usage  and  comity  of  nations,  to  waive  his 
sovereignty,  and  prosecute  his  claims  against 
any  private  citizen  or  subject,  upon  the  plain 
grounds  of  justice  or  equity — demanding  their 
enforcement  from  those  tribunals  to  which 
that  citizen  or  subject  is  ordinarily  amenable. 
On  the  other  hand,  as  it  is  the  primal  duty  of 
every  sovereign  State  to  distribute  equal  jus- 
tice and  enforce  the  discharge  of  the  obliga- 
tions of  its  citizens  towards  each  other,  it  is 
equally  so  in  regard  to  the  obligations  of  those 
citizens  towards  foreigners.  Such  a  duty  in- 
volves and  implies  the  right  of  entertaining 
jurisdiction  whenever  another  State  appears, 
not  as  a  sovereign,  but  as  a  mere  foreign  cor- 
poration, coming  as  a  voluntary  party  into  its 
courts  of  justice.  Thus,  previously  to  the  Con- 
stitution and,  independently  of  it,  are  rights 
on  both  sides.  There  is  the'  right  of  one  State 
to  prosecute  its  private  claims  and  protect  its 
pecuniary  interests  by  a  voluntary  submission 
to  the  jurisdiction  of  the  tribunals  of  another 
sovereignty.  This  is  simply  the  right  of  one 
State  to  select  the  judges  of  another  State  in 
a  controversy  with  one  of  their  fellow  citizens, 
as  the  arbitrators  of  the  dispute  to  be  decided 
according  to  their  own  laws.  There  is  also  the 
right,  founded  on  its  duty  of  administering 
justice,  of  every  State  to  take  jurisdiction  and 
pass  upon  such  a  controversy.  Such  rights 
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and  duties  can  be  denied  by  no  civilized 
community  which  does  not  adopt  Chinese  no- 
lions  of  international  intercourse,  and  regard 
all  other  people  as  "outside  Barbarians."  How 
2  1JJ*]  far.then, does  the  Constitution  *abridge 
either  of  these  state  rights— the  right  to  appear 
as  a  suitor  or  the  right  to  recognize  a  sover- 
eign State  as  a  suitor  in  the  courts?  There  are 
certainly  no  express  prohibitions  in  unequivo- 
cal words,  either  on  the  several  Slates  to  sub- 
mit their  controversies  with  the  citizens  resi- 
dent in  other  States  to  the  jurisdiction  of  any 
court  to  whose  jurisdiction  they  may  be  ordi- 
narily amenable.  There  is  no  express  inhibi- 
tion to  the  State  Courts  to  take  cognizance  of 
such  a  suit  or  controversy.  There  are  no  ex- 
press terms  vesting  exclusive  jurisdiclion  in 
the  Supreme  Court  of  the  U.  S.  The  word 
"exclusive,"  which  would  most  naturally  sug- 
gest itself,  either  in  ordinary  or  in  technical 
use,  is  not  employed,  nor  is  there  any  equiva- 
lent phrase  added  to  the  words  "original  juris- 
diction." There  are  no  negative  words.  It  is 
not  even  said  that  in  such  cases  "The  Supreme 
Court  shall  have  the  original  jurisdiction."  It 
is  merely  that  the  court  "shall  have  original 
jurisdiction."  The  bare  grant  of  original  ju- 
risdiction to  the  Supreme  Court  in  certain 
cases,  does  not,  in  the  ordinary  use  of  legal  or 
legislative  language,  imply  an  exclusive  juris- 
diction. Our  statute  book  affords  abundant 
evidence  to  the  contrary;  and  some  similar  use 
of  language  may  be  found,  I  presume,  in  the 
statutes  of  most  of  the  States.  Thus,  in  our 
Revised  Statutes,  2  R.  S.,  208,  jurisdiction  is 
given  to  the  Courts  of  C.  P.  in  each  county 
"to  try  and  determine  all  local  actions  within 
the  several  counties."  But  the  Revised  Stat- 
utes have  also  given  the  same  power  in  all  the 
counties  to  the  Supreme  Court.  Yet  the  Act 
of  1828  has  conferred  upon  the  Superior  Court 
of  the  City  of  N.  Y.  an  original  jurisdiction 
which  no  one  has  ever  supposed  to  interfere 
with  either  of  the  others.  It  is  empowered  "to 
hear,  try  and  determine  all  local  actions  aris- 
ing in  the  City  of  N.  Y."  Here  are  three  dis- 
tinct grants  of  original  jurisdiction  within  the 
City  and  County  of  N.  Y.,  yet  none  of  these 
after  many  years'  experience,  were  ever  main- 
tained to  be  "an  exclusive  jurisdiction"  or  even 
"the  original  jurisdiction." 
12  1 4*J  *Neither  is  there  anything  in  the  nat- 
ure of  the  power  granted,  necessarily  exclu- 
sive. The  Convention  had  good  reason  in 
forming  the  Constitution  to  protect  the  rights 
and  interests  of  the  weaker  States  against  pos- 
sible frauds  or  injury  of  any  citizen  of  other 
States  of  the  Confederation,  who  might  be  pro- 
tected by  popularity  or  influence,  or  prejudice, 
or  the  partial  laws  of  bis  own  domicil.  They 
did  this  effectually  by  erecting  a  common  tri- 
bunal of  the  Union,  where  such  influence,  or 
prejudice,  or  partial  laws  would  be  powerless. 
But  there  is  no  apparent  reason  why,  when  no 
such  danger  exists,  any  State  should  be  inhib 
ited  from  choosing  its  own  forum  for  the  de 
cision  of  its  private  controversies,  or  any  other 
State  prevented  from  opening  its  courts  to  ad- 
judicate upon  a  state  litigation  thus  freely  sub- 
mitted to  them.  Those  permanent  and  general 
laws  of  each  State  which  protect  every  citizen 
from  wrong  or  injury  from  his  neighbor,  must 
be  always  as  sure  a  safeguard  in  his  own 
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courts  against  the  claims  of  a  neighboring  com- 
monwealth, as  he  could  find  in  the  courts  of 
the  Union.  There  is  no  necessary  collision  be- 
tween the  two  jurisdictions.  There  is  no  reason 
why  both  the  courts  of  the  Stales  and  IT.  S. 
should  not  exercise  concurrent  jurisdiction, 
any  more  than  there  is  to  deny  jurisdiction  to 
our  local  courls  concurrent  to  Ihe  Supreme 
Court  of  the  State. 

We  may  safely  apply  to  this  question  the 
language  of  an  eminent  judge,  litlle  inclined 
lo  Ihe  extension  of  stale  authority  at  the  ex- 
pense of  the  federal  judiciary,  and  say  with 
him:  "This  power  originally  existed'in  the 
Stales,  and  Ihe  grant  of  it  to  the  U.  S.  was  nol 
necessarily  exclusive,  unless  a  concurrent 
power  would  be  repugnant  to  the  grant,  and 
here  is  no  repugnance  in  the  nature  of  the 
power."  5  Wh. ,  5,  per  Story,  J. 

The  judges  of  Ihe  Supreme  Court  of  the  U. 
S.  have,  indeed,  on  some  analogous  queslions, 
expressed  opinions,  such  as  by  inference  or  im 
plicalion  seem  lo  deny  Ihe  constitutional  right 
of  any  concurrent  jurisdiction.  Marbury  v. 
*Madison,  1  Cr.,  137.  But  lhal  courl  [*215 
has  never  Ihus  decided;  and  mere  inferences 
from  general  assertions  in  Ihe  course  of  argu- 
incuts  direcled  to  other  ends,  must  be  laken 
with  greal  allowance.  If  Ibis  remark  needed 
Ihe  support  of  authority,  I  might  cite  the  ob- 
servations of  Ch.  J.  Marshall  on  this  very 
point.  Besides  this,  Congress  has,  by  the  Con- 
stitution,  "power  to  make  all  laws  necessary 
and  proper  to  carry  into  effect  all  powers  vest- 
ed by  the  Constilulion  in  Ihe  Governmenl  of 
theU.  S.  or  in  any  deparlment  thereof."  Hence 
Congress  has  derived  Ihe  authority  exercised 
in  passing  the  laws  erecting  and  regulating 
the  "judiciary  power."  If,  then,  in  the  judg- 
ment of  Congress,  it  was  necessary  and  proper 
for  carrying  out  the  original  jurisdiction  of  the 
Supreme  Court,  to  declare  lhat  power  exclu- 
sive of  all  slate  jurisdiction,  I  presume  thai  it 
was  competenl  for  Congress  thus  to  enact. 
But  Congress  judged  otherwise.  In  the  Act  of 
1789,  "to  eslablish  Ihe  Judicial  Courts  of  the 
United  States,"  betler  known  under  Ihe  title  of 
"the  Judiciary  Act,"  it  is  enacted  as  follows: 
"Sec.  13.  The  Supreme  Courl  shall  have  ex- 
clusive jurisdiclion  of  all  conlroversies  of  a 
civil  nature  where  a  Stale  is  a  party,  except 
between  a  Stale  and  its  citizens,  and  except 
also  between  a  State  and  citizens  of  other  Stales 
or  aliens,  in  which  lalter  case  it  shall  have  orig- 
inal but  nol  exclusive  jurisdiction."  This  is 
not  a  transient  or  accidental  expression  as  to 
exclusive  jurisdiction,  for  throughoul  the  Act. 
and  especially  in  this  very  section,  the  line  be- 
tween jurisdiclion  conferred  "exclusively"  or 
as  "not  exclusive,"  is  clearly  and  unequivocal- 
ly marked.  This  provision  of  the  Judiciary 
Act  may  be  regarded  in  two  distinct  aspects. 
It  is  flrsl,  an  express  legislative  declaration  of 
Congress  that  the  General  Government  does 
not  exercise  ils  whole  power  on  Ihis  subjecl 
and,  therefore,  as  in  other  matters,  means  to 
leave  the  concurrent  power  undisturbed,  or  as 
held  by  our  own  court  in  former  years,  "that 
this  exercise  of  power  does  not  come  practical- 
ly into  collision  with  the  exercise  of  the  power 
of  the  U.  S.,  and  lhat,  Iherefore,  *the  [*216 
state  authority  remains  good  as  not  contraven- 
ing the  provisions  of  Iheparamounl  law."  See 
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the  opinion  of  Judge  Washington  as  to  the  mili- 
tia laws,  in  Houston  v.  Moore,  5  Wh.,  5,  and 
that  of  Kent,  Cfi.  J. ,  in  Livingston  v.  Van  In- 
gen,  in  this  court.  9. Johns.,  576.  The  author- 
ity last  cited  does  not  lose  its  weight  as  to  the 
rule  of  constitutional  law  from  the  reversal  at 
Washington  of  the  decision  to  which  it  led; 
since  that  reversal  went  not  on  the  denial  of 
the  principle  asserted,  but  upon  the  ground 
that  the  state  legislation  did,  impliedly  at  least, 
contravene  the  provisions  of  the  paramount 
law.  But  here  the  Judiciary  Act  in  the  name 
of  the  General  Government,  expressly  permits 
that  exercise  of  state  jurisdiction  as  being  val- 
id before  the  Act  and  not  now  prohibited. 

Still  the  objection  to  the  jurisdiction  goes 
deeper.  It  denies  the  constitutionality  of  this 
provision  of  the  Judiciary  Act.  It  must,  then, 
be  remarked  that  this  Act  has,  in  addition  to 
the  ordinary  authority  of  an  Act  of  Congress, 
that  of  being  a  cotemporaneous  exposition  of 
the  Constitution.  It  was  reported  by  Oliver 
Ellsworth,  afterwards  Gh.  J.  of  the  U.  S.,  and 
enacted  by  a  Congress  filled  with  the  framers 
of  the  Constitution.  This  is  not  decisive  against 
the  possibility  of  some  accidental  oversight  of 
a  provision  hostile  to  the  letter  or  spirit  of 
the  Constitution  (since  the  Supreme  Court  has 
otherwise  decided  in  respect  to  another  clause 
of  this  same  Act),  but  it  furnishes  the  very 
highest  presumptive  evidence  and  authority  as 
to  the  true  meaning  of  the  Constitution.  It 
shows  indisputably,  as  to  the  judicial  power, 
what  Judge  Washington  observed  as  to  the 
militia  power,  "that  in  the  opinion  of  Con- 
gress, a  grant  of  jurisdiction  generally,  is  not 
in  itself  sufficient  to  vest  an  exclusive  jurisdic- 
tion." 5  Wh.,  5.  Under  this  view  of  the  in- 
tent and  meaning  of  the  Constitution,  I  am  de- 
cidedly of  opinion  that  our  State  Courts  have 
a  concurrent  jurisdiction  with  the  Supreme 
Oourt  of  the  U.  S.,  over  controversies  where 
another  State  is  a  party.  If  I  doubted  upon 
217*]  the  reason  of  *the  matter,  and  the  in 
terpretation  of  the  Constitution  itself,  I  should 
yet  think  that  the  authority  of  the  venerable 
and  almost  cotemporaneous  Judiciary  Act.  the 
long  and  unquestioned  exercise  of  the  author- 
ity in  this  and  other  States,  whenever  needed, 
together  with  the  strong  analogy  of  other  de- 
cisions, should  induce  us  to  acquiesce  in  the 
law  and  usage  until  the  ultimate  constitutional 
tribunal  shall  pronounce  the  unconstitutional- 
ly of  the  provisions  of  the  Judiciary  Act  de- 
claring the  jurisdiction  of  the  Supreme  Court 
to  be  original  "but  not  exclusive."  I  hold  with 
Judge  Washington,  4  Dall.,  14,  that  "The  pre- 
sumption must  always  be  in  favor  of  the  valid- 
ity of  any  law,  if  the  contrary  is  not  clearly 
demonstrated,"  and  that,  therefore,  our  court 
should  say  with  the  Supreme  Court  of  the  U. 
S.,  in  Fletcher  v.  Peck,  6  Cr.,  87  :  "This  court 
will  not  declare  a  law  of  the  U.  S.  to  be  uncon 
stitutional,  unless  the  opposition  between  the 
Constitution  and  the  law  be  plain  and  clear." 

II.  It  is  next  argued  that,  conceding  that  the 
jurisdiction  is  not  exclusively  in  the  court  at 
Washington,  still  the  complainant  does  not 
make  out  a  case  authorizing  the  interposition 
of  Chancery.  This  objection  seems  to  me  to 
rest  chiefly  upon  the  character  of  the  state  se- 
curities in  the  hands  of  the  appellant.  If  these 
-are  mere  bonds  subject,  like  other  specialties 
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of  individuals  in  the  hands  of  the  assignees  to 
all  the  equities  between  the  original  parties, 
then  it  might  be  sufficient  to  reject  the  contract 
and  refuse  payment  beyond  the  amount  act- 
ually received,  whilst  the  State  might  recover 
the  value  of  the  bonds,  or  the  amount  of  the 
contract  against  Delafield,  if  the  bonds  them- 
selves cannot  be  reached.  Thus  there  would 
be  no  necessity  for  the  interference  of  the  power 
of  equity,  since  the  State  could  not  be  remed- 
iless at  common  law.  But  the  bonds  in  ques- 
tion, though  so  termed  in  the  statute  and  in 
the  bill,  as  well  as  in  the  correspondence  which 
forms  part  of  the  case,  are  not  bonds  in  the 
ordinary  acception  of  the  term.  Mere  bonds, 
made  payable  to  bearer,  though  anomalous  in 
*the  law,  would  fall  within  the  consti-  [*2 1  8 
tutional  inhibition  upon  the  States  to  issue  bills 
of  credit.  They  would  come  within  the  defi- 
nition of  the  Supreme  Court  of  the  U.  S., 
Briscoe  v.  Bk.,  11  Pet.,  257,  as  "paper  issued 
by  the  authority  of  a  State  on  its  faith,  and 
designed  to  circulate  as  money."  These  bonds 
are  not  such,  nor  are  they  mere  specialties 
with  or  without  condition.  They  are  simply 
tranferable  certificates  of  stock ;  they  are  on 
their  face  respectively,  "Certificates  of  Illi- 
nois Internal  Improvement  Stock,"  and  of 
"Illinois  and  Michigan  Canal  Stock."  They 
correspond  with  the  definition  given  judicially 
by  the  U.  S.  Supreme  Court,  in  Craig  v.  Mis- 
souri, 4  Pet.,  419,  being  "instruments  issued 
by  or  in  behalf  of  a  State,  binding  it  to  pay 
money  at  a  future  day  for  services  actually  ren- 
dered, or  for  money  borrowed."  The  Govern- 
or in  one  Act,  and  the  Fund  Commissioners  in 
the  other,  are  authorized  to  borrow  the  money, 
and  to  issue  the  bonds  or  certificates.  The 
authority  to  borrow,  to  issue  certificates,  and 
to  sell  them,  necessarily  involves,  unless  so  far 
as  positively  restricted,  all  "medium  powers" 
for  that  object.  I  adopt  the  convenient  and 
expressive  phrase  of  the  clear-headed  Ch.  J. 
Eyre,  and  cite  his  authority,  2  H.  Bl.,  618  : 
"By  medium  powers,  I  mean  all  those  neces- 
sary to  be  used  in  order  to  obtain  the  accom- 
plishment of  the  principal  end  ;"  which  in  this 
case  is  the  borrowing  of  money  at  its  par  value 
upon  state  security,  and  the  pledge  of  the  pub- 
lic works  and  lands.  In  the  exercise  of  this 
ordinary  discretion  these  certificates  are  made 
out  thus:  "Know  all  men,  etc.,  that  there  is 
due  from  the  State  of  Illinois  to  A.  B.,  or 
bearer."  This  is  simply  the  requiring  posses- 
sion and  presentation  of  the  certificate  as  the 
sole  evidence  of  the  right  to  receive  the  inter- 
est according  to  the  terms  of  the  loan,  and  the 
principal  when  due.  Similar  certificates  of 
stock  or  funded  debt  may  be  issued  by  incor- 
porated companies  or  cities,  or  by  our  banking 
associations  in  this  State,  like  these  in  all  re- 
spects except  so  far  as  they  may  *be  [*219 
positively  restricted  by  law  to  a  more  formal 
mode  of  transfer.  Thus,  in  our  general  Bank- 
ing Law,  these  certificates  are  "transferable 
only  on  the  books  of  the  association  ;"  but 
otherwise  "in  such  manner  as  may  be  agreed 
on  in  the  articles  of  the  association."  Such  a 
contract  then  would  be  legally  binding  on  the 
State  if  it  could  be  reached  by  legal  judgment. 
They  are,  therefore,  binding  to  the  full  amount 
of  the  certificates  upon  the  State  in  faith  and 
honor,  whenever  they  are  presented  by  a  bona 
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fide  bolder,  whatever  may  be  the  original 
equities  between  the  State  and  Delafleld.  The 
case  of  Bk.  v.  Kortright,  where,  the  decision  of 
our  Supreme  Court  was  affirmed  in  this  court, 
22  Wend.,  854,  places  in  a  strong  light  the  ef- 
fect of  the  transferable  character  of  stock  cer- 
tificates in  conveying  to  the  bonaf.de  holders 
all  the  original  rights  of  the  contract,  uuin- 
cumbered  by  unknown  equities  affecting  the 
party  to  whom  they  were  originally  issued. 

If  the  State  can  show  that  these  certificates 
were  illegally,  inequitably  or  fraudulently  ob- 
tained, it  will  follow  that  the  only  measure  for 
the  effectual  protection  of  its  interests,  consist- 
ent with  its  faith  and  honor,  is  to  anticipate  the 
possession  of  these  certificates  by  honest  hold- 
ers by  obtaining  what  a  court  of  equity  can 
alone   grant,  an   injunction  to  restrain  their 
sale,  transfer  or  hypothecation.  Delafield's  let- 
ters and  admissions  indicate  that  a  part  at  least 
of  the  bonds  were  in  his  possession  or  under 
his  control  when  the  demand  for  them  was 
formally  made  on  the  part  of  the  State,  and  the 
contract  rescinded.  He  now,  indeed,  states  that 
"  none  of  them  are  now  in  his  possession,  or 
under  his  control,  having  been  bona  fide  dis- 
posed of  in  the  course  of  his  business."  Though 
this  may  be  literally  true,  yet  it  does  not  deny 
that  the  bonds  may  have  been  hypothecated  by 
him,  or,  as  suggested  to  be  the  case,  are  in  the 
hands  of  his  assignees,  for  the  benefit  of  prior 
creditors,  and    remain    subject  to  all  rights, 
claims  and  equities  against  him.     If  those  cer- 
22O*]  tificates  are  not  equitably  *his,  then  the 
restraining  him  or  his  representatives   from 
farther  transfer  of  the  certificates,  and  the  ap- 
pointment of  a  receiver  of  their  proceeds  or 
avails  is  the  only  effectual  redress.     This  is 
clearly  within  the  most  usual  and  beneficial 
operation  of  equity  powers.  It  is  in  conformity 
to  the  rule  stated  by  Mitford  :    "That  the  ju 
risdiction  of  a  court  of  equity  will  be  exercised 
when  the  principles  of  law  by  which  the  courts 
of  law  are  governed  would  give  a  right,  but 
the  power  of  these  courts  are  not  sufficient  to 
afford  a  competent  remedy,  or  the  modes  of 
proceeding  are  inadequate  to  the   purpose." 
Mitf.  Ch.,  p.  18.  The  present  case  is  similar  in 
principle  to  a  decision  of  Ld.  Eldon  in  Hood  v. 
Aston,    1    Russ.,  412.     There   the    Chancellor 
granted  an  injunction,  to  restrain  Hall  and 
others  from  negotiating  a  bill  of  exchange  held 
by  them,  and  accepted  by  Aston,  in  their  part- 
nership name  for  his  individual  debt.     "  The 
bill  of  exchange,"  said  Ld.  Eldon,  "  if  it  passed 
by  negotiation  into  the  hands  of  a  third  person, 
who  had  no  notice  of  the  circumstances  under 
which  it  came  into  the  possession  of  the  bank- 
ers, would  be  as  good  a  bill  of  exchange  as 
anyone  could  desire  to  have  ;  and  from  that 
danger   and    the  mischief    attending  it,    the 
plaintiffs  have  a  right  to  be  protected."    Thus 
it  is  here  ;  it  is  precisely  because  the  transfer- 
able certificates'  of  state  indebtedness  are  valid 
and  binding  on  the  faith  of  the  State,  in  the 
hands  of  subsequent  bona  fide  holders,  and 
would  be  legally  binding  if  they  were  the  cer- 
tificates of  a  municipal  corporation,  as  of  N.  Y. 
or  Albany,   instead  of  those  of  a  sovereign 
State,  and    it  is  only  because  they  are  thus 
binding,  that  the  State  of  111.  has  invoked  the 
aid  of  chancery,  and  has  a  just  claim  to  that 
aid,  and  "  a  right  to  be  protected  from  that 
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danger  and  mischief."  To  the  authority  of  thi» 
greatest  equity  lawyer  of  our  times,  I  add  that 
of  our  own  Supreme  Court  of  the  U.  8.,  speak- 
ing through  Ch.  J.  Marshall  :  "  We  think  this 
a  case  in  which  a  court  of  equity  ought  to  in- 
terpose, and  that  there  are  several  grounds  on 
which  it*  jurisdiction  *may  be  placed.  [*221 
One  which  appears  to  be  ample  for  the  pur- 
pose, is  that  a  court  will  always  interpose,  to 
prevent  the  transfer  of  a  specific  article,  which, 
if  transferred,  will  be  lost  to  the  owner.  Thus 
the  holder  of  negotiable  securities,  indorsed  in 
the  usual  manner,  if  he  has  acquired  them 
fraudulently,  will  be  enjoined  from  negotiating 
them  ;  because,  if  negotiated,  the  maker  or  in- 
dorser  must  pay  them.  Thus,  too,  a  transfer  of 
stock  will  be  restrained  in  favor  of  a  person 
having  the  real  property  in  the  article.  In 
these  cases  the  injured  party  could  have  his 
remedy  at  law  ;  and  the  probability  that  the 
remedy  would  be  adequate  is  stronger  in  the 
cases  put  in  the  books  than  in  this,  where  the 
sum  is  greatly  beyond  the  capacity  of  an  ordi- 
nary agent  to  pay.  It  is  the  province  of  a  court 
of  equity  in  such  cases,  to  arrest  the  injury 
and  prevent  the  wrong."  Oabornv.  Bk.,  9  Wh., 
845. 

III.  The  objection  to  the  suit  being  main- 
tained by  the  State  in  its  political  name,  with 
others,  to  the  precise  name  used  to  the  author- 
ity for  filing  the  bill,  all  might  or  might  not 
have  had  weight,  if  originally  taken  before  the 
Chancellor,  where  any  defects  of  form  could 
have  been  remedied  by  amendment,  and  that 
of  proof  of  authority  by  the  necessary  ev- 
idence or  documents.     But  they  are  now  pre- 
sented for  the  first  time,  too  late,  and  are  too- 
purely  formal  to  be  allowed  to  present  any  im- 
pediment to  the  administration  of  substantial 
justice  between  the  parties  after  appeal. 

IV.  The  legal  character  and  validity  of  the 
contract  between  Delafield  and  the  agents  of 
the  State  are  next  to  be  considered. 

It  is  a  universal  rule,  that  in  order  to  bind 
the  principal  upon  a  contract  made  by  an 
agent,  the  contract  must  be  within  the  author- 
ity committed  to  that  agent,  and  that  the  au- 
thority must  be  strictly  followed.  If  the  agent's 
acts  vary  substantially  from  his  authority  in 
nature  or  extent,  or  degree,  they  are  void  as  to- 
the  principal,  and  do  not  bind  him.  Com.  Dig. , 
tit.  Attorney,  C,  11,  15;  *Story,  Ag.,  [*222 
sees.  165,  170.  There  is  another  rule  founded 
on  obvious  reason  and  often  applied  ;  that 
when  the  agency  is  created  or  conferred  by  a 
written  instrument,  and  grows  wholly  out  of 
it,  the  nature  and  extent  of  the  authority  must 
be  ascertained  from  the  instrument  itself,  and 
cannot  be  varied  or  enlarged  by  usage.  The 
courts  have  wisely  given  liberal  constructions 
to  the  powers  of  agents  authorized  to  deal  gen- 
erally in  commercial  matters  as  factors  or  bro- 
kers, or  in  any  way  held  out  to  the  world  as 
having  an  unqualified  authority  to  act  for  their 
principal  in  all  matters  coming  within  the 
range  of  their  employment.  But  they  have 
never  questioned  the  strict  application  of  the 
rule  where  the  agent  is  employed  specially  for 
any  particular  transaction.  There,  if  the  agent 
exceed  his  special  and  limited  authority,  "  the 
principal,"  according  to  Judge  Story,  "  is  not 
bound  by  his  acts,  but  they  become  mere  nul- 
lities so  far  as  he  is  concerned."  This  is  partic- 
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ularly  applicable  where  the  agency  is  created 
by  a  written  instrument,  or  authority  known  to 
the  party  dealing  with  the  agent  as  the  source 
of  his  authority,  and  directing  and  regulating 
its  object,  extent  and  exercise.  Thus  in  Gard- 
ner v.  Baillie,  6  T.  R.,  591,  a  case  decided  by 
the  K.  B.  after  consulting  with  the  judges  o" 
the  C.  P.,  and  in  Hoggv.  Snaith,  1  Taunt..  349 
it  was  decided  that  written  instruments,  setting 
forth  the  power,  must  be  strictly  pursued,  anc 
cannot  be  enlarged  by  evidence  of  usage.  Such 
is  peculiarly  the  case  here.  The  whole  author 
ity  of  the  public  officers  who  negotiated  the 
loans  is  created,  controlled  and  regulated  by 
several  public  Acts  of  the  State  of  111.,  which 
formed  the  basis  of  the  negotiation. 

In  our  own  Court  of  Chancery,  in  the  case 
of  a  purchase  from  an  officer  specially  author 
ized  to  sell  certain  lands  by  statute,  it  was  helc 
by  Chancellor  Kent,  that  "  A  special  authority 
must  be  strictly  pursued,  and  the  purchaser  is 
presumed  to  know  that  special  authority,  for 
it  is  contained  in  the  Act,  and  if  he  purchases 
in  cases  in  which  that  special  authority  was 
not  pursued,  he  purchases  at  his  peril."  Den- 
223*]  ning  *v.  Smith,  3  Johns.  Ch.,  344.  How 
much  more  strongly  does  this  hold,  where  the 
knowledge  of  the  statute  is  not  merely  pre- 
sumed, but  proved  and  admitted. 

The  State  of  111.  contends  that  the  express 
and  limited  authority  vested  in  her  commis- 
sioners, has  been  transcended  by  her  official 
agents  in  two  respects:   1.  That  when  author- 
ity was  given  merely  to  sell  the  "bonds  or  cer- 
tificates," they  were  sold  upon  credit.   2.  That 
the  stock  was  sold  below  its  par  value;  which 
was  an  express  and  absolute  limitation  or  con- 
dition of  the  right  to  sell  at  all.     This  condi- 
tion, it  is  contended  was  violated  or  evaded  by 
delivering  the  bonds  to  Delafield,  with  an  im- 
mediate commencement  of  the  running  of  in- 
terest, whilst  the  money  was  to  be  paid  by  in- 
stallments, giving  him  the  advantage  of  an  av- 
erage gain  of  interest  for  103  days  in  the  one 
contract,  and  10  months  on  the  other.     With 
respect  to  the  first  point  of  deviation  from  the 
limited  power,  it  is  certain  that  the  courts  have 
often  held,  in  commercial  cases,  that  the  au- 
thority to  sell  does  not  authorize  a  sale  on 
credit,  unless  it  be  a  known  usage  of  trade  that 
such  articles  should  be  so  sold.     This  is  the 
natural  suggestion  of  common  sense;  for  to 
sell,  is  one  thing;  to  give  credit,  another,  and 
the  power  to  do  the  one  does  not  of  course  ira 
ply  the  other,  unless  commercial  custom  has 
given  such  an  understanding  as  to  some  specific 
trade.    This  is  not  the  ordinary  usage  of  stock 
sales,  and  it  has  been  accordingly  held  by  Ld. 
Ellenborough,  in  England,  1   Camp.  N.  P., 
258,  and  by  Judge  Story,  on  Agency,  78,  that 
"authority  to  sell  stock  does  not  authorize  a 
sale  on  credit,"  and  that  the  owner  of  stock  is 
not  bound  by  a  contract  of  his  agent  employed 
to  sell  who  had  sold  even  on  a  short  credit. 
This  is  in  close  analogy  with  other  decisions, 
such  as  that  in  Ouerreiro  v.  Peile,  3  B.  &  Aid., 
616,  where  it  was  held  that  where  a  factor  had 
authority  to  sell  goods,  his  contract  to  barter 
them,  though  according  to  the  known  usage 
of  the  place,  and  with  a  person  ignorant  of  his 
224*]  limited  powers  and  instructions  *did 
not  bind  the  principal.   This  is  strong  evidence 
of  the  commercial  and  legal  understanding  of 
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the  power  to  sell.  But  it  is  not  necessary  to 
rely  upon  legal  or  commercial  usage  or  author- 
ity on  this  head,  for  I  conceive  that  the  Acts 
of  111.,  under  which  this  negotiation  was  made, 
clearly  negative  the  idea  of  a  sale  upon  credit. 
These  laws  first  provide  for  a  loan  upon  the 
credit  of  the  State  for  certain  purposes  of  in- 
ternal improvement.  Money  is  directed  to  be 
borrowed,  and  next  it  is  added,  that  "It  shall 
be  deemed  a  good  execution  of  the  power  to 
borrow,  to  sell  the  bonds  authorized  to  be 
made,"  or  in  the  other  Act,  "  to  cause  the  said 
certificates  of  stock  and  state  bonds  to  be  sold." 
We  must  take  the  two  directions  together. 
Money  is  to  be  borrowed,  and  as  the  means  of 
borrowing,  certificates  of  stock  may  be  sold. 
Thus,  though  a  contract  to  advance  the  sums 
borrowed,  not  at  once,  but  by  installments, 
would  be  valid;  yet,  as  the  sale  of  certificates 
is  but  another  form  of  borrowing  as  "  a  good 
execution  of  a  power,"  that  borrowing,  it  seems 
to  me,  could  only  be  effected  by  a  cash  sale, 
though  the  certificates  might  be  delivered  and 
the  money  paid  for  them  from  time  to  time. 
Still  further:  the  giving  a  credit  involves  a 
serious  risk  of  loss.  It  is  a  hazard  of  loss, 
always  possible,  and  which  the  event  has  shown 
was  here  probable.  We  cannot,  therefore,  on 
mere  presumption,  assume  that  such  a  risk  was 
intended  to  be  allowed  to  be  taken  by  the  offi- 
cial agents.  The  presumption,  in  the  absence 
of  any  express  words,  is  directly  the  reverse. 
If  this  transgression  of  the  delegated  power  to 
borrow  money  and  to  sell  stock  be  doubtful, 
which  I  think  it  is  not,  the  other  deviation 
from  this  express  limitation  of  the  law  is  still 
more  certain. 

It  is  enacted  that  sales  of  the  certificates  may 
be  made,  "Provided  that  said  stock  and  bonds 
shall  not  in  any  event  be  sold  for  less  than  par 
value."     "Par  value,"  in  its  customary  and 
commercial  sense,  with  reference  to  exchange 
between  different  States  or  countries,  has  been 
well  defined  to  be  "the  equivalency  of  a  cer- 
tain amount  of  the  currency  *of  one  [*22I> 
country  in 'the  currency  of  the  other."    But  in 
this  sale  there  is  no  room  for  the  comparison 
of  the  currency  of  111.  with  any  other.     The 
sale  is  of  a  certificate  of  stock,  the  interest  of 
which  is  made  payable  at  N.  Y.  or  Philadel- 
phia, at  the  option  of  the  holder,  and  the  prin- 
:ipal,  at  the  expiration  of  a  term  of  years,  at 
iither  of  those  cities,  at  the  option  of  the  State. 
The  currency,  then,  is  that  of  N.  Y.  until  the 
aeriod  for  the  redemption  of  the  principal  ar- 
•ives,  in  or  after  1860  and  1870,  when  in  all 
luman  probability  there  will  be  little  differ- 
ence between  that  of  Philadelphia  and  N.  Y. 
At  all  events,  it  cannot  be  now  a  matter  of  cal- 
culation; and  if  the  payment  be  now  made  to- 
,he  State  in  N.  Y.  funds,  the  par  value  would, 
n  the  common  language  of  the  stock  market, 
as  well  as  the  natural  interpretation  of  the 
>hrase,  independently  of  usage,  be  the  amount 
lue  on  the  face  of  the  certificate.     But  the 
actual  sale  is  made  on  terms  which,  on  the 
5300,000  sale,  gave  the  appellant  an  advantage 
:>f  103  days'  interest,  and  on  the  $283,000  sale 
if  above  10  months.     I  cannot,  upon  any  un- 
lerstanding  of  the  words,  consider  this  a  sale 
at  par  value,  any  more  than  if  there  had  been 
an  undisguised  discount  at  the  same  rate.  The 
ate  of  exchange  between  N.Y.  and  111.,  seems 
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to  me  to  have  nothing  to  do  with  the  matter. 
Still  less  has  the  price  at  which  notes  of  111. 
banks  were  selling  in  the  City  of  N.  Y.;  for 
that  discount  might  have  been  affected  by 
doubts  as  to  the  solvency  of  those  banks,  or  of 
their  continuance  of  specie  payments,  or  by 
the  want  of  any  regular  agency  where  small 
sums  might  be  redeemed.  In  giving  these 
double  advantages  of  credit  and  of  gain  of  in- 
terest to  Delaneld,  I  conceive  that  the  agents 
exceeded  their  specific  and  limited  authority, 
and  in  the  latter  case  assumed  a  risk  far  be 
yond  the  bounds  of  ordinary  prudence,  since 
it  was  done  on  the  personal  credit  of  the  pur- 
chaser alone,  unaccompanied  by  any  security. 

V.  The  only  remaining  inquiry  is,  whether 
any  subsequent  act,  acquiescence  or  neglect  of 
226*]  the  State  of  111.,  *has  ratified  the  con- 
tract made  in  her  name.  It  is  a  maxim  of  gen- 
eral jurisprudence,  familiar  to  the  civil  law, 
and  long  ago  incorporated  into  our  own  sys- 
tem, that  "A  ratification  is  equivalent  to  an 
express  authority,"  or  in  other  words,  that 
when  the  principal  upon  a  full  knowledge  of 
all  the  circumstances  of  the  case,  deliberately 
ratifies  the  acts  or  contracts  of  an  agent  who 
has  exceeded  his  lawful  authority  or  usurped 
an  unauthorized  agency,  the  principal  will  be 
bound  thereby  as  fully  as  if  the  agent  had  been 
expressly  empowered  for  such  purposes.  "In 
all  such  cases,"  says  Ch.  J.  Best,  "a  subse- 
quent sanction  is  considered  the  same  in  effect 
as  an  assent  at  the  time."  Maclean  v.  Dunn,  4 
Bing.,  722. 

The  principle  of  such  ratification  is  clear  and 
unquestioned,  but  the  nature  and  effect  of  the 
evidence  required,  when  there  has  been  no 
formal  written  or  verbal  acknowledgment  is 
less  obvious  and  has  occasioned  doubt  in  the 
courts,  according  to  the  varied  circumstances 
of  different  cases.  It  has  been  held,  in  sound 
reason,  that  it  is  not  absolutely  necessary  that 
there  should  be  any  positive  and  direct  sanc- 
tion, but  that  a  legitimate  presumption  of  as- 
sent will  arise  from  any  act  or  conduct  of  the 
principal  inconsistent  with  any  other  supposi- 
tion than  a  previous  authority  or  subsequent 
assent.  The  principal  who  with  full  knowl- 
edge, receives  the  goods  bought  by  his  factor, 
who  transgresses  his  limits;  or  who  sells  them 
on  his  own  account;  the  corporation  for  which 
money  has  been  borrowed  without  authority, 
but  which  pays  interest  and  passes  accounts 
on  the  debt,  have  (with  others  falling  under 
the  same  rule)  been  held  to  have  ratified  the 
unauthorized  acts  of  their  agents.  Clark  v. 
Van  Riemxdyk,  9  Cr.,  153;  WiUinks  v.Holling- 
•worth,  6  Wh.,  241;  Epis.  Soc.  v.  Epis.  Church, 
1  Pick.,  872.  So  long  acquiescence  in  an  as- 
sumed or  abused  agency  or  in  any  of  its  re- 
sults, without  positive  acts  of  any  sort,  but 
with  knowledge  of  the  facts  brought  home  to 
the  principal,  has  also  been  considered  equiv- 
alent to  an  absolute  ratification.  Prescott  v. 
227*1  *Flinn,  *9  Bing.,  19.  Upon  such 
grounds  and  authorities  as  these,  it  was  argued 
that  the  authority  of  the  Fund  Commissioners 
to  make  this  contract,  depended  upon  the  con- 
struction of  the  several  statutes  of  111.;  that 
after  the  contracts  were  made,  they  were  ap- 
proved by  the  Governor  and  Auditor  of  that 
State,  the  appropriate  executive  officers,  and 
the  certificates  were  duly  authenticated  and 
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issued;  that  the  State  has  not  only  acquiesced 
in  the  contracts,  but  has  refused  to  pass  a  vote 
repudiating  them;  that  she  has  given  the  ad 
judicated  evidence  of  assent,  by  receiving  pay- 
ment upon  account  of  the  contract  and  by  pay- 
ment of  interest.  It  is  here  alone  that  I  have 
had  serious  doubts  as  to  this  cause.  But  it 
must  be  observed  that  these  rules,  decisions 
and  authorities  concerning  assent  or  ratifica- 
tion, as  implied  by  acts  or  acquiescence,  are 
no  more  than  so  many  applications  of  the 
rules  of  presumptive  evidence  to  an  unknown 
fact. 

Acts  or  acquiescence  do  not,  as  is  sometimes 
carelessly  said,  ratify  the  unauthorized  con- 
tract, but  in  the  more  guarded  and  philosophic- 
al language  of  the  better  authorities,  they  au- 
thorize judges  and  juries  to  presume  consent 
or  ratification.  Certain  conduct,  according  to 
the  usual  experience  of  human  nature,  or  of 
business,  ordinarily  accompanies  or  indicates 
consent  or  approval.  They  are  in  judicial  lan- 
guage, "  inconsistent  with  any  other  supposi- 
tion," and  thus  "  the  presumption  may  become 
violent  and  even  conclusive."  Now  that  con- 
duct which  in  a  merchant  or  other  individual 
who  is  cognizant  of  his  own  affairs,  and  able 
to  interfere  at  any  time  in  disavowing  the 
abuse  of  his  confidence,  would  indicate  that 
he  did  not  thus  disavow  or  disapprove  his 
agent's  conduct,  is  not  significant  in  the  same 
manner  of  the  will  of  a  sovereign  government, 
which  must  act  according  to  its  Constitution 
and  laws,  whilst  the  people  can  know  the  acts 
of  its  agents  only  through  its  representatives. 
It  was  well  replied  by  the  Atty  Gen.  to  this 
part  of  the  argument,  that  all  the  state  officers 
together,  including  the  Governor,  the  Auditor 
and  the  Fund  Commissioners,  could  [*228 
not  legally  make  such  a  contract  as  this  and, 
therefore,  they  could  not  ratify  it  directly, 
much  less  indirectly  by  acts  signifying  acqui- 
escence. The  Legislature,  in  its  sovereign  ca- 
pacity, acted  as  soon  as  it  met,  and  it  was  con- 
vened specially  before  the  usual  time  for  this 
purpose.  The  expression  of  opinion  on  the 
legality  of  the  contract,  by  report  or  resolution 
was  not  necessary  to  show  non-acquiescence, 
and  the  refusal  or  neglect  of  the  Senate  to  pass 
certain  resolutions  on  the  matter,  would  by  no 
means  be  conclusive  of  approbation,  standing 
alone.  Had  the  session  passed  off  thus,  with- 
out further  action,  acquiescence  or  approba- 
tion might  perhaps  be  inferred.  But  we  find 
that  Feb.  1,  1840,  an  Act  was  passed  repealing 
the  law  creating  the  offices  of  the  agents  who 
negotiated  the  loan;  and  another  to  appoint  a 
single  Fund  Commissioner  instead,  who  is  "au- 
thorized and  empowered  to  take  and  receive 
back  all  state  bonds  heretofore  sold  to  any  per- 
son, firm  or  corporation  who  has  failed,  or  may 
hereafter  fail  to  comply  with  the  contract." 
The  officer  was  immediately  appointed,  who 
soon  repaired  to  N.  Y.  on  this  business,  and 
commenced  his  demands  upon  the  appellant, 
and  the  negotiation  with  him  to  settle  the  con- 
troversy. The  delay  of  a  few  months,  which 
in  a  private  citizen  might  either  indicate  ap- 
probation, or  hold  out  his  agent  to  others  as 
vested  with  full  powers,  has  none  of  that 
weight  of  presumption  in  regard  to  the  people 
of  a  whole  State.  If  the  State  acted  on  the 
subject  at  the  next  session,  and  that  session 
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specially  called  out  of  order;  if  it  acted  iu  the 
manner  deemed  most  prudent  in  order  to  re- 
scind the  contract  and  prevent  loss,  whilst  it 
avoided  any  unqualified  disclaimer  of  the  debt 
iu  honest  hands,  this  is  all  that  could  be  ex- 
pected, and  all  that  could  well  have  been  done, 
consistently  with  a  just  regard  to  the  honor 
and  faith  of  the  State. 

There  being  then  no  ratification  by  the  sov- 
ereign power  alone  competent  to  make  it,  I 
think  that  the  decree  of  the  Chancellor  must  be 
affirmed. 

229*]  *On  the  question  being  put — shall 
this  decree  be  reversed? — all  the  members  of 
the  court  present,  who  had  heard  the  argu- 
ment, voted  in  the  negative,  except  Senators 
Hawkins  and  Peck,  who  voted  in  the  affirma- 
tive. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Affirming— 8  Paige,  527. 

Same  case— 2  Hill,  159. 

Bills  of  credit— What  are— Inhibition  upon  State  to 
issue.  Cited  in— 6  Hill,  37  ;  48  Ind.,  236 ;  40  Am.Dec., 
380. 

Concurrent  jurisdiction  of  State  Courts  and  U.  S. 
Supreme  Court.  Cited  in— 63  Barb.,  340;  67  Barb., 
306 ;  39  How.  Pr.,  371 ;  43  How.  Pr.,  137;  8  Bank.Reg.. 
159, 165. 

Special  agency— Acts  of  agent  in  excess  of  authority 
not  binding  upon  principal.  Cited  in— 49  N.  Y.,  558 ; 
6  Duer,  302 ;  60  111.,  221. 

Acts  of  agent  of  State  in  excess  of  statutory  author- 
ity—How far  binding  on  State— Ratification  of.  Re- 
viewed— 45  Mo.,  540. 

Cited  in-33  N.  Y.,  11 ;  26  Hun,  334 ;  47  Barb.,  367 ; 
52  Mo.,  580. 

Also  cited  in-67  Barb.,  478. 


MILLER  v.  MACOMB. 

Construction  of  Witt — Executory  Devise — Re- 
moteness of  Contingency — Issue  Defined — Stat- 
ute. 

An  executory  devise  limited  to  take  effect  upon 
the  death  of  the  first  taker  without  issue,  was  at 
common  law  held  to  be  void  on  account  of  the  re- 
moteness of  the  contingency,  as  it  could  not  take 
place  until  after  an  indefinite  failure  of  issue  :  and 
that  rule  governs  all  cases  of  devises  made  by  testa- 
tors who  died  previous  to  the  last  revision  of  the 
statutes.  Now,  however,  it  is  declared  by  statute, 
that  issue  in  such  cases  shall  be  construed  to  mean 
issue  living  at  the  death  of  the  person  named  as  an- 
cestor. 

At  how  late  a  period  in  the  life  of  a  woman  it  will 
be  deemed  impossible  for  her  to  become  the  mother 
of  a  child,  qucere. 


NOTE.— Devise— Limitation— Indefinite  failure  of 
issue. 

An  executory  devise  limited  to  take  effect  on  an 
indefinite  failure  of  issue  is  void.  Patterson  v.  El- 
lis, 11  Wend.,  259 ;  Moffat  v.  Strong.  10  Johns.,  12; 
Miller  v.  Macomb,  supra ;  Van  Vechten  v.  Pearson, 
5  Paige,  512  ;  1  Jarm.  on  Wills,  255. 

See  Heard  v.  Horton,  1  Den.,  165;  Hill  v.  Hill.  4 
Barb.,  419;  Sherman  v.Sherman,  3  Barb.,  385;  Chrys- 
tie  v.  Phyfe,  19  N.  Y.,  344 ;  Conklin  v.  Conklin,  3 
Sandf.  Ch.,  64 ;  Tator  v.  Tator,  4  Barb.,  431. 

There  seems  to  be  no  question  as  to  the  rule  Itself, 
but  as  to  what  will  be  construed  as  showing  an  in- 
tent on  the  part  of  the  testator  to  devise  a  gift  over 
on  an  indefinite  failure  of  issue,  there  is  consider- 
able divergence  in  the  cases. 

In  addition  to  cases  above  cited,  see  Simpson  v, 
Cook,  24  Minn.,  180 ;  Hall  v,  Chaffee,  14  N.  H.,  215 ; 
Brattle  Square  Church  v.  Grant.  3  Gray,  142;  Fiske 
v.  Keene,  35  Me.,  349 ;  Ingersoll's  Appeal,  86  Pa.  St., 
240. 

For  full  discussion,  see  2  Jarman  on  Wills  (Bige- 
low,  ed.),  497,  et  seq.  and  notes. 
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Citations-4  Paige,  336 ;  5  Paige,  466 ;  1  R.  S.,  723, 

f?^14-P  U?4'*8?,0-  *? ;  753'  a60-  « !  *  Kent,  Com  ,  271 
11  Wend.,  259;  5  Crui.  Dig.,  tit.  32,  Devise,  ch,  17,  p. 
290;  9  East,  382 ;  3  T.  R..  484 ;  5  Barn.  &  C..  866! 

A  PPEAL  from  chancery,  Mary  C.  P.  Ma- 
li, comb  filed  a  bill  against  Justus  D.  Miller 
for  the  specific  performance  of  an  agreement 
whereby  the  complainant  contracted  to  sell  and 
convey  in  fee,  and  the  defendant  contracted  to 
purchase,  certain  real  estatejsituate  in  the  City 
of  N.  Y.,  which  contract  defendant  refused  to 
carry  into  effect,  alleging  that  the  complainant 
had  not  a  title  in  fee.  The  property  in  ques- 
tion was  formerly  owned  by  Elijah  Pell,  the 
father  of  the  complainant,  who,  by  one  clause 
in  his  last  will  and  testament,  devised  a  moiety 
of  a  house  and  lot  in  Cherrv  St.,  to  his  daugh- 
ter, Mary  C.  Pell,  in  fee",  and  by  another 
clause  disposed  of  other  property  in  these 
words:  "  I  give  also  unto  my  daughter  Mary 
C.  Pell,  the.  use  or  rent  of  my  one  half  moiety 
of  the  water  lots,  or  land  covered  with  water, 
and  the  wharf  which  I  purchased  and  built  in 
company  with  Thomas  Pearsall,  being  on  the 
east  side  of  Catharine  slip,  for  and  during 
her  life  and  no  longer;  and  after  her  death  I 
give  the  said  lots  of  land,  water  lots  and 
wharf,  with  all  the  *right  to  the  fur-  [*23O 
ther  grant  from  the  Corporation  into  the  river, 
unto  the  child  or  children  of  my  said  daughter, 
Mary  C.  Pell,  should  she  leave  any;  if  more 
than  one,  to  be  equally  divided  between  them, 
share  and  share  alike,  to  them,  their  heirs  and 
assigns  forever  in  fee  simple."  Another  por- 
tion of  the  property  in  question,  was  by  anoth- 
er clause  devised  in  like  terms,  except  that  the 
word  "have"  was  substituted  for  the  word 
"leave,"  as  above  italicised.  The  will  also 
contained  a  clause  in  these  words:  "  Now  my 
will  is,  in  case  iny  said  daughter,  Mary  C.Pell, 
should  die  and  leave  no  lawful  issue,  that  my 
executors,  or  the  survivor  or  survivors  of  them 
sell  all  my  real  estate,"  etc.,  directing  the  ap- 
propriation of  the  proceeds.  Elijah  Pell  died 
in  1798,  his  daughter,  Mary,  then  being  12 
years  old.  In  1806,  Mary  married  Robert  Ma- 
comb,  and  had  issue  by  him,  adaughter.named 
Julia,  who  was  born  in  1809.  In  1830  the  hus- 
band of  Mary  died,  and  in  1831  her  daughter, 
Julia,  died  unmarried  and  without  issue.  The 
complainant  stated,  that  at  the  time  of  the  fil- 
ing of  the  bill  she  was  of  the  age  of  55  years, 
and  that  it  was  impossible  she  should  have 
another  child.  To  this  bill  the  defendant  de- 
murred. The  Chancellor  overruled  the  demur- 
rer, and  decreed  a  specific  performance. 

The  following  opinion  was  delivered  by  the 
Chancellor : 

"The  whole  difficulty  in  sustaining  the  com- 
plainants claim  to  an  absolute  estate  in  fee 
simple,  in  the  premises  in  question  in  this  suit, 
arises  from  the  executory  limitation  over  of 
the  testator's  real  estate  to  his  collateral  rela- 
tives, in  case  his  daughter  should  die  and  leave 
no  lawful  issue.  The  previous  clauses  of  the 
will  gave  to  the  complainant  an  estate  for  life 
in  this  portion  of  the  testator's  property,  with 
remainder  in  fee  to  her  children,  in  case  she 
should  have  any;  and  leaving  the  estate  to  pass 
to  the  children  of  his  sisters,  after  the  termina- 
tion of  such  life  estate,  under  the  residuary 
clause  of  the  will,  in  case  the  complainant 
should  happen  to  die  unmarried,  or  without 
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23 1  *]  having  had  *any  issue.  The  effect  of 
the  will,  therefore,  independent  of  the  clause 
in  question,  or  if  the  limitation  over  of  the  pro- 
ceeds of  the  property  contained  in  that  clause 
be  void,  by  being  too  remote  in  the  events 
which  have  occurred,  would  be  to  vest  the  re- 
mainder in  fee  in  the  daughter  of  the  com- 
plainant immediately  upon  the  birth  of  that 
daughter  in  1809,  subject  to  open  and  let  in 
any  after-born  children  as  tenants  in  common 
In  such  remainder;  Hannan  v.  Osborn,  4  Paige, 
336;  for  a  remainder  is  vested  in  interest  so  as 
to  be  transmissible  to  the  heirs  or  legal  repre- 
sentatives of  the  remainder  man,  as  soon  as  he 
is  In  esse,  and  is  ascertained  as  the  person  en- 
titled to  the  remainder,  and  whj  will  have  an 
immediate  and  absolute  right  to  an  estate  in 
possession  1n  the  premises,  upon  the  termina- 
tion of  the  precedent  estate  or  estates.  5  Paige, 
466.  If  the  limitation  over  in  this  case  is  void, 
therefore,  as  depending  upon  an  iridefinite  fail- 
ure of  issue,  the  daughter  of  the  complainant, 
upon  her  birth  in  1809,  immediately  became 
entitled  to  an  absolute  vested  interest  in  the 
remainder  in  fee  simple,  subject,  however,  to 
open  and  let  in  after-born  children;  and  as  it 
is  now  ascertained  that  the  birth  of  any  other 
children  has  become  physically  impossible,  it 
follows  that  the  daughter  of  the  complainant, 
at  the  time  of  her  death  in  July,  1831,  was  the 
absolute  owner  of  the  premises  in  question, 
subject  only  to  the  life  estate  of  her  mother 
therein.  And  as  her  father  was  then  dead,  that 
interest  descended  to  her  mother  as  her  only 
heir  at  law,  under  the  provisions  of  the  6th 
section  of  the  title  of  the  Revised  Statutes  Rel- 
ative to  the  Descent  of  Real  Property.  1  R.  S., 
752. 

The  construction  of  the  clause  of  the  will, 
which  limits  the  proceeds  of  the  testator's  es- 
tate over  to  his  collateral  relatives,  in  case  his 
daughter  should  die  and  leave  no  lawful  issue, 
must  depend  upon  the  law  as  it  existed  previ- 
ous to  the  adoption  of  the  Revised  Statutes,  as 
the  testator  died  in  1798,  and  the  statutory 
provision  on  this  subject  is  not  declaratory  of 
the  law  as  it  previously  existed,  but  is  the 
232*]*adoption  of  a  new  rule  for  the  govern- 
ment of  future  cases.  1  R.  S.,  724,  sec.  22. 
Upon  a  full  examination  of  this  case,  I  have 
arrived  at  the  conclusion,  that  there  is  nothing 
in  this  will  to  take  it  out  of  the  technical  rule 
of  construction  which  existed  in  this  State; 
and  in  England  previous  to  the  change  made 
by  the  Revised  Statute:  that  a  limitation  over 
of  real  estate,  in  the  event  of  the  death  of  the 
previous  taker  without  issue,  or  without  leav- 
ing issue,  meant  an  indefinite  failure  of  issue, 
and  not  a  failure  of  issue  at  the  time  of  the 
death  of  the  first  taker.  The  American,  as  well 
as  the  English  cases  on  this  subject,  are  col- 
lected and  commented  upon  by  Chancellor 
Kent,  with  his  usual  ability,  in  his  Commenta- 
ries on  American  Law,  4  Kent,  Com.,  271,  and 
it  is  not  necessary,  therefore,  to  refer  to  them 
here  more  particularly.  He  says,  and  such  was 
unquestionably  the  law  on  the  subject,  both 
here  and  in  England,  in  respect  to  limitations 
of  interest  in  real  estate,  previous  to  1880:  "If 
an  executory  devise  be  limited  to  take  effect 
after  a  dying  without  heirs  or  without  issue, 
or  on  failure  of  issue,  or  without  leaving  issue, 
the  limitation  is  held  to  be  void,  because  the 
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contingency  is  too  remote,  as  it  is  not  to  take 
place  until  after  an  indefinite  failure  of  issue." 
The  decision  of  the  Court  for  the  Correction  of 
Errors,  in  the  case  of  Paterson  v  Ellis,  11 
Wend..  259,  settled  the  question  as  to  the  con- 
struction of  the  words  in  a  will,  without  leav- 
ing lawful  issue;  and  I  see  nothing  in  the  de- 
vise in  the  present  case  which  can  possibly 
take  it  out  of  the  operation  of  that  decision, 
either  as  to  the  real  or  the  personal  estate  of 
the  testator.  The  complainant,  therefore,  has 
an  absolute  and  indefeasible  estate  of  inherit- 
ance, in  fee  simple,  in  the  premises  in  ques- 
tion, by  the  union  of  the  life  estate  devised  to 
her  by  the  will  of  her  father,  with  the  remain- 
der in  fee  to  which  she  has  become  entitled  as 
the  heir  at  law  of  her  daughter. 

There  being  no  substantial  objection  to  the 
title,  the  complainant  is  entitled  to  a  decree 
for  the  specific  performance  of  the  contract  set 
forth  in  her  bill,  and  admitted  by*the  [*233 
demurrer.  But  under  the  circumstances  of 
this  case  I  shall  not  charge  thje  defendant  with 
costs. 

From  the  decree  thus  made,  the  defendant 
appealed  to  this  court,  where  the  case  was  ar- 
gued by, 

Mr.  J.  Smith,  for  the  appellant. 

Mr.  J.  Blunt,  for  the  respondent. 
Points  submitted  and  argued  on  the  part  of  the 
appellant. 

I.  The  respondent  took  only  a  life  estate  un- 
der the  will. 

II.  The  fee  did  not  vest  in  her  daughter 
upon  her  birth,  but  remained  in  abeyance  un- 
til the  death  of  the  respondent.     2  Salk.,  675; 
Fearne,  3. 

III.  At  the  death  of  the  respondent,   the 
property  is  to  be  sold  by  the  executors  under 
the  will. 

Points  submitted  and  argued  on  the  part  of  the 
respondent. 

I.  Mary  C.  P.  Macomb  took,  under  the  will 
of  her  father,  an  estate  for  life,  with  remainder 
in  fee  to  her  children,  to  vestas  they  came  into 
existence.    4  Paige,  336. 

II.  Upon  the  birth  of  Julia,  her  daughter, 
the  fee  became  vested  in  her,  and  at  her  death 
it  descended  to  the  respondent,  her  mothe/.    1 
R.  S.,  752;  5 Paige.  466;  1  Sumn.,  235. 

III.  The  limitation  over,  "if  the  said  Mary 
should  leave  no  lawful  issue,"  must  depend 
upon  the  law  as  it  existed  before  1830,  and  ac- 
cording to  that  law  such  limitation  is  void,  as 
being  too  remote.     Paterton  v.  Ettis,  4  Paige, 
336;  11  Wend..  259;  4  Kent,  271;  8  T.  R.,484; 
5  B.  &  C.,  866. 

IV.  By  the  union  of  the  life  estate  devised  to 
the  respondent  by  the  will,  with  the  remainder 
which  she  inherited  from  her  daughter,  she  ac- 
quired a  fee  simple  absolute  in  the  property  of 
her  father  referred  to  in  the  will. 

When  this  cause  was  called  up  for  decision, 

*Mr.  J.  Cowen.  after  stating  the  [*234 
facts  of  the  case,  observed,  that  the  executory 
devise  limited  to  take  effect,  in  case  Mary 
should  die  and  leave  no  lawful  issue,  was  baa, 
the  contingency  being  too  remote, as  it  was  not 
to  take  place  until  after  an  indefinite  failure  of 
issue.  But,  he  observed,  it  has  been  said,  that 
though  the  remainder  vested  in  fee  in  the 
daughter  of  Mary  immediately  upon  the  birth 
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of  that  daughter,  still  it  was  subject  to  open 
and  let  in  after-born  children  as  tenants  in 
common.  As  to  which,  he  said,  it  appeared 
from  the  bill  that  Mary  was  of  the  age  of  fifty- 
five  years,  and  it,  therefore,  was  not  very  prob- 
able that  she  would  have  another  child.  In- 
deed, he  observed,  the  Chancellor  has  held  that 
it  is  impossible  she  should  have  another  child. 
(The  Chancellor,  who  was  present,  denied  that 
he  had  so  held,  and  said  he  could  not  have 
been  guilty  of  such  an  absurdity.  The  parties 
had  agreed  to  have  a  clause  inserted  in  the  de- 
cree, that  there  was  a  physical  impossibility  to 
the  complainant  again  becoming  a  mother  and, 
therefore,  he  had  not  passed  upon  lhat  ques- 
tion.) Well,  then,  said  the  judge,  the  objec- 
tion is  obviated,  and  the  decree  ought  to  be  af- 
firmed. 

Senator  Verplanck  observed  that  he 
thought  it  well,  that  the  explanation  of  the 
Chancellor  had  been  made,  for  it  ought  not  to 
be  decided  as  a  question  of  law,  that  it  is  im- 
possible for  a  woman  of  the  age  of  55  to  be- 
come the  mother  of  a  child,  when,  from  works 
entitled  to  judicial  notice.it  seems  that  such  an 
event  is  not  impossible.  He  said  he  had  lately 
observed  mention  made  in  a  work  on  medical 
jurisprudence,  of  the  birth  of  a  child  subse- 
quent to  the  mother  attaining  the  age  of  56. ' 
235*]  After.however,  *the  explanation  of  the 
Chancellor,  he  would  vote  for  an  affirmance  of 
the  decree. 

By  the  President  of  the  Senate.  This  is  an 
amicable  suit.  The  bill  is  filed  for  the  specific 
performance  of  a  contract  for  the  purchase  of 
land;  and  the  only  question  is,  whether  the  re- 
spondent, under  the  will  of  her  father,  and  by 
the  death  of  her  only  child  without  issue.is  the 
owner  in  fee  simple  of  the  premises  embraced 
in  the  contract? 

As  regards  the  house  and  lot  in  Cherry  St., 
there  can  be  no  question  that  the  respondent 
236*]  took  an  estate  in  fee  *simple.  In  re- 
spect to  the  undivided  half  part  of  the  five  lots 
on  Catharine  St.,  the  respondent  took,  under 
the  will  of  her  father,  a  life  estate ;  and,  as 
heir,  under  the  statute,  of  her  daughter,  Julia, 

1.— Women  in  England  and  North  America  ordi- 
narily cease  to  bear  children  between  the  ages  of  45 
and  50,  but  there  are  many  exceptions.  Dr.  Theodric 
Rorneyn  Beck,  in  his  valuable  work  on  Medical  Ju- 
risprudence, Vol.  1,  p.  523,  6th  ed.,  after  mentioning: 
the  famous  case  in  which  the  Duke  of  Hamilton  was 
appellant  and  Archibald  Stewart  respondent,  in 
which  the  latter  claimed  to  be  the  son  of  Lady  Jane 
Stewart, who  was  delivered  of  twins  in  her  50th  year, 
and  alluding  to  a  previous  part  of  his  work,  pagre 
207  of  the  same  volume  in  which  he  had  treated  of 
births  in  females  of  advanced  ages,  adds  a  note, 
which  he  has  kindly  given  me  permission  to  trans- 
cribe. It  is  in  these  words :  "Probably  the  most  re- 
markable instance  on  record  (if  true)  is  that  related 
by  the  Bishop  of  Sens  in  the  Memoirs  of  the  French 
Academy  of  Sciences  for  1710,of  a  man  in  his  diocese 
at  94,  and  a  woman  at  86,  having  a  child.  Memoirs 
of  Literature,  Vol.  7,  p.  78.  Pliny  says  that  Cornelia, 
of  the  family  of  Scipio.  bore  a  child  at  60.  Paris 
Medical  Jurisprudence.  Vol.  1,  p.  173.  He  mentions 
other  cases.  In  Dodsley's  Annual  Register  for  1775, 
is  the  following  :  "June  25, 1775.  The  wife  of  Mr. 
Ladenberg,wine  merchant  in  Castle  Street, Leicester 
Fields,  in  the  54th  year  of  her  age  was  brought  to 
bed  of  twins.  Mrs.  L.  though  married  upwards  of  30 
years,  never  had  a  child  before."  During  the  pres- 
ent year  (1833)  a  case  has  occurred  in  the  English 
courts,  in  which  the  leading  question  appears  to  be 
whether  it  is  possible  for  a  woman  to  have  a  child 
at  the  age  of  51.  Lancet  N.  S.,  Vol.  12,  p.  45.  On  the 
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such  interest  or  estate  as  that  daughter  had  at 
the  time  of  her  death.  It,  therefore,  becomes 
material  to  inquire  what  was  the  nature  and 
extent  of  that  interest.  The  testator  devised  to 
the  respondent  a  life  estate  in  the  undivided 
moiety  of  these  five  lots,  remainder  in  fee  to 
her  child  or  children  if  she  should  have  any 
with  a  limitation  over,  if  she  should  die  and 
leave  no  lawful  issue.  If  this  limitation  can  be 
upheld  and  carried  into  effect,  according  to  its 
terms,  then  the  respondent  has  only  a  life  es- 
tate in  the  undivided  moiety  of  the  five  lots  in 
question  ;  but  I  apprehend  that  the  limitation 
is  fatally  defective.  The  limitation  over,  there- 
fa  attempted  to  be  created, is  undoubtedly  void, 
being  made  dependent  on  an  indefinite  failure 
of  issue.  See  1  R.  S.,  723,  sees.  14-16;  5  Crui. 
Dig.,  tit.  32,  Devise,  ch.  17;  Id.,  p.  290  ;  Doe 
ex  dem.  Ellis,  v.  Ellis,  9  East,  382;  and  Hannan 
v.  Osborn,  4  Paige,  336,  where  the  Chancellor 
decided  that  "a  limitation  over  after  an  indefi- 
nite failure  of  issue  is  void, as  too  remote,"  and 
that  "  failure  of  issue,  "  and  "  dying  without 
issue,"  were  equivalent  to  an  indefinite  failure 
of  issue;  and  so  are  the  authorities.  In  Pater- 
son  v.  Ellis,  in  this  court,  11  Wend.,  259,  the 
same  doctrine  is  laid  down,  after  having  been 
discussed  at  great  length,  and  decided  with 
much  deliberation.  So,  also,  in  the  case  of  Doe, 
ex  dem.  Comberback,  v.  Sir  R.  Perryn,  3  T.  R., 
484.  Ld.  Kenyon,  Cli.  J.,  and  Ashurst,  Buller 
and  Grose,  JJ.,  decided  that  such  a  limitation 
over  is  void,  and  that  the  remainder  vests. 
Julia,  therefore,  at  her  birth,  took  a  vested  re- 
mainder in  fee,  subject  to  open  to  let  in  chil- 
dren of  the  respondent  born  afterwards,  if 
there  should  be  any.  See,  Right,  ex  dem.  Short- 
ridge,  v.  Creber,  5  Barn.  &  C.,  866  ;  also  the 
cases  above  cited  of  Doe,  ex  dem.  Comberback, 
v.  Sir  R.  Perryn,  and  Hannan  v.  Osborn.  This 
remainder.on  the  death  of  *Julia  with-  [*237 
out  issue,  passed  under  the  statute  to  her  moth- 
er, the  respondent.as  heir  of  herdaughter.and 
being  added  to  the  life  estate  which  the  re- 
spondent took  under  the  will  of  her  father, 
completed  in  her  the  entire  fee  simple.  Having 
thus  a  full  and  unimpeachable  estate  in  fee 
simple  in  the  whole  premises  in  question,  she 

next  page  the  author  refers  to  the  case  of  Lt-ng  v. 
Hodges,  Jacob's  Reports  in  Chancery,  585,  where  a 
fund  was  devised  to  be  paid  over  to  certain  individ- 
uals in  the  event  of  the  first  beneficiary  dying  with- 
out leaving  children, in  which  the  Master  of  the  Rolls 
refused  his  assent  to  the  transfer  of  the  fund  to  the 
persons  last  entitled,  although  the  first  taker  had  no 
children,  and  bad  attained  the  age  of  69  years, unless 
security  was  ariven  to  refund  to  after-born  children. 
At  page  207,  above  referred  to,  is  another  note  of  Dr. 
Beck  in  these  words :  "  Many  cases  of  births  in  ad- 
vanced age  are  on  record.  See  Capuron,  pp.  93,  98. 
The  succession  to  an  estate  was  disputed  in  France, 
because  the  mother  was  58  years  old  when  the  child 
was  born.  It  was  decided  in  favor  of  the  applicant, 
because  similar  instances  are  mentioned  by  ancient 
and  modern  writers.  Smith,  p.  493,  mentions  cases 
of  early  and  late  fecundity.  I  quote  the  following, 
because  it  happened  lately :  "May.  1816.  Mrs.  Ashly, 
wife  of  John  Ashly,  grazier  of  Firsby,  near  Spilsby, 
at  the  age  of  64.  was  delivered  of  two  female  chil- 
dren, which,  with  the  mother,  were  likely  to  do 
well."  Edinburgh  Annual  Register,  Vol.  9,  pt.  2,  p. 
508.  And  the  following  is  an  American  case.  A 
woman  at  Whitehall,  in  the  State  of  N.  Y..  named 
Ann  Cook,  had  a  child  at  the  age  of  64.  She  had  not 
menstruated  for  15  years,  and  her  youngest  child 
was  26  years  old.  The  child  was  born  in  Feb.,  1836, 
and  was  doing  well.  Boston  Med.  and  Surg.  Jour- 
nal, Vol.  14,  p.  79." 
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could  convey  the  same  in  conformity  with  her 
contract  with  the  appellant,  and  is,  therefore, 
entitled  to  a  specific  performance  of  the  con- 
tract. The  decree  of  the  Chancellor  should  be 
affirmed. 

On  the  question  being  put— shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
present.whohad  heard  the  argument.answered 
in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Afflrmlng-9  Paige,  285. 

Cited  in-4  Edw.,  709 :  3  Sandf .  Ch.,  68 ;  4  N.  Y.,261; 
53  N.  Y.,  239 ;  7  Lans..  86 :  4  Barb.,  436,  437  ;  44  How. 
Pr.,  87 ;  1  Bradf .,  272 ;  1  Redf .,  252. 


238*]  *8MEDBERG  ET  AL.,  Appellants, 

ANb 

MORE  ET  AL.  ,  Respondents. 

Contract  for  Sale  of  Land — Specific  Perform- 
ance. 

Whether  the  vendor  of  land  is  entitled  to  a  decree 
for  a  specific  performance  against  the  purchaser, 
under  the  circumstances  hereinafter  detailed, qucere. 
The  contract  bears  date  Dec.  15, 1836.  The  vendor 
agreed  to  sell  the  premises  for  $10,000.  to  be  paid  as 
follows :  the  purchaser  to  obtaia  the  assignment  of 
a  judgment  held  by  a  third  person  against  the  vend- 
or, and  to  retain  the  same  until  the  vendor  executed 
to  him  a  deed  for  the  premises,  and  then  to  pay  the 
balance  of  what  should  be  left  of  the  sum  of  $4,000, 
after  deducting  the  amount  of  the  judgment,  and 
the  residue  of  the  $10,000,  to  be  paid  in  four  install- 
ments, the  first  payment  to  be  made  Dec.  1, 1837.  The 
purchaser  to  enter  into  immediate  possession,  and 
no  interest  to  oe  demanded  on  the  judgment,  pro- 
vided the  vendor  executed  the  deed.  The  defend- 
ant entered  and  within  seventeen  days  after  the  con- 
tract, obtained  the  assignment  of  the  judgment, 
and  paid  to  the  vendor  the  balance  of  $4,000,  after 
deducting  the  amount  of  the  judgment.  The  prem- 
ises were  greatly  out  of  repair  and  required  the  ex- 
penditure of  a  large  sum  of  money  to  render  them 
profitable.  July  24,  the  purchaser  demanded  a  deed, 
and  Sep.  27,  tendered  full  performance  on  his  part, 
and  repeated  the  demand  for  a  deed,  and  not  receiv- 
ing it,  he,  Oct.  2,  gave  notice  of  abandonment  of  the 
contract,  and  tendered  a  delivery  of  possession  of 
the  premises,  reserving  the  right  to  take  out  hides 
put  by  him  into  vats  in  a  tannery  on  the  premises, 
when  they  should  be  fit  to  be  removed.  After  which, 
Oct.  12,  the  vendor  tendered  to  the  purchaser  a  deed 
of  the  premises,  executed  in  due  form,  which  the 
purchaser  refused  to  accepts 

+The  question  in  this  case  is  stated  as  an  open 
question,  because  the  Vice- Chancellor,  before  whom 
the  cause  was  originally  heard,  dismissed  the  bill, 
the  Chancellor  on  appeal  sustained  it,  and  the  Court 


Citations— 9  Johns.,  465;  Fond.  Tr.  Eq.,  B.  1,  ch.  6, 
sec.  2,  last  ed.,  p.  2ttJ.  and  n<>ten,  p.  45 :  6  Yes.,  818 ;  1 
Johns.  Ch.,  370 ;  6  Phil.  Ev.,  Cowen,  Note*,  pp.  342- 
340;  8  Paige.  604. 

A  PPEAL  from  chancery.  This  was  a  bill  to 
IX  obtain  a  decree  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  real  es- 
tate, filed  by  the  vendors  against  the  purchaser. 
Dec.  15,  183.6,  a  contract  was  entered  into  be- 
tween Robert  L.  More  and  William  F.  Brack- 
ney,  under  their  hands  and  seals,  expressed  to 
be  a  contract  between  Robert  L.  More,  Samuel 
More  and  Andrew  *More  of  the  first  [*ii3J> 
part,  and  William  F.  Brackney  of  the  other 
part,  to  which  Robert  L.  More  affixed  the  name 
of  Robert  L.  More  &  Co.  (Robert,  Samuel  and 
Andrew  being  partners,  doing  business  under 
that  name.)  By  the  contract  in  question,  the 
parties  of  the  first  part  agreed  for  the  sum  of 
$10,000,  to  sell  to  Brackney  a  piece  of  land  of 
about  7  acres,  on  which  was  a  tannery,  and 
also  other  buildings,  with  certain  hydraulic 
privileges.and  two  tracts  of  land  containing  to- 
gether 164  acres.  Thepaymentof  the  $10,000 
was  provided  for  as  follows:  Brackney  on  his 
part  agreed  to  purchase  a  judgment  of  about 
$3,650,  rendered  in  favor  of  the  Catskill  Bank, 
against  Robert  L.  More  &  Co.et  al.,  which  he  was 
to  hold  until  the  vendors  should  execute  to  him 
a  good  and  sufficient  warranty  deed  of  the 
property  contracted  to  be  sold,  at  which  time 
the  judgment  was  to  be  canceled  and  the  bal- 
ance of  the  sum  of  $4,000,  after  deducting  the 
amount  of  the  judgment,  was  to  be  paid  in 
cash,  which  it  was  stated  should  apply  as  the 
first  payment  on  the  purchase.  The  balance  of 
$6,000  with  interest  from  the  date  of  the  con- 
tract, to  be  secured  by  bond  and  mortgage  on 
the  premises  agreed  to  be  sold,  and  to  be  paid 
in  four  installments  of  $1,500  each,  the  first  to 
be  paid  Dec.  1,  1837,  and  the  others  at  inter- 
vals of  6  months.  No  interest  to  be  charged 
by  Brackney  on  the  Catskill  judgment  after 
the  date  of  the  contract,  "provided  said  par- 
ties of  the  first  part  execute  said  deed  as  afore- 
said." Brackney  further  agreed  to  effect  an  in- 
surance for  the  benefit  of  the  vendors,  to  the 
amount  of  $3,500,  on  the  tannery  and  other 
buildings,  and  to  continue  the  same  until  the 

for  the  Correction  of  Errors  were  equally  divided 
upon  the  question  of  reversal :  12  members  of  the 
court  being  for  reversal  and  12  for  affirmance  of  the 
decree  of  the  Chancellor. 


NOTE.— Contract  for  sale  of  land— Specific  per- 
formance—Time— When  of  the  essence  of  the  con- 
tract. 

"  The  court  will  alwavs  inquire  into  the  time 
when  anything  is  to  be  done,  as  they  will  into  any 
other  part  of  the  contract.  If  the  thing  to  be  done, 
whether  a  conveyance  of  land  or  anything  else,  can 
be  as  well  done  at  a  later  time  as  an  earlier,  or  the 
reverse,  and  certainly  without  detriment  to  the 
party  called  upon  to  do  the  thing,  then  time  is  not 
in  fact  of  the  essence  of  the  contract,  and  will  be 
regarded  by  the  court,  or  rather  disregarded,  ac- 
cordingly, provided  the  parties  have  not  themselves 
expressly  agreed  that  the  time  shall  be  treated  as 
essential,  or  made  it  so  by  their  conduct.  But  if  it 
seems  that  the  whole  value.or  a  material  part  of  the 
value  of  the  transaction  to  the  defendant,  de- 
pends upon  its  being  done  at  a  certain  time,  and  no 
other,  or  that  the  substitution  of  any  other  will 
subject  him  in  any  way  to  loss  or  material  in  con- 
venience, then  time  is  certainly  of  the  essence  of 
the  contract,  BO  far  as  he  is  concerned,  and  the 
court  will  so  regard  it.  And  in  deciding  the  ques- 
tion whether  time  be  of  the  essence  of  the  contract 
or  not,  a  court  of  equity  could  hardly  fail  to  con- 
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sider  that  the  express  agreement  of  the  parties 
themselves  upon  a  certain  time,  is  stronsr  though 
not  conclusive  evidence  that  it  belonged  to  the  es- 
sence of  the  contract.  We  said  that  time  was  not 
necessarily  of  the  essence  of  the  contract,  but  at 
this  period  and  in  this  country,  it  is  usually  so  in 
fact."  3  Parsons,  Contracts,  384  (3d  ed.,  2  Pars.,  542). 
See,  further,  as  to  when  time  is  of  the  essence  of 
the  contract  and  as  to  effect  of  delay,  Brashier  v. 
Gratz,  6  Wheat.,  528;  Stow  v.  Russell.  36  111.,  18:  Bar- 
nard v.  Lee,  97  Mass.,  92 ;  Goldsmith  v.  Guild,  10  Al- 
len, 239;  Smith  v.  Lawrence,  15  Mich.,  499;  Walker 
V.Jeffreys,!  Hare,  848;  King  v.  Wilson,  6  Bcuv., 
126 ;  Gee  v.  Pearse,  2  De  G.  &  S.,  346 ;  Babcock  v. 
Emerich,  64  How.  Pr.,  435 ;  Hinckley  v.  Smith,  51  N. 
Y.,  21 ;  Merchants'  Bank  v.  Thomson.  65  N.  Y.,  7 ; 
Page  v.  McDonnell,  55  N.  Y..  299  ;  Wells  v.  Smith.  7 
Paige,  22 ;  Benedict  v.  Lynch,  1  Johns.  Ch.,  370  ; 
Chase  v.  Hogan,  3  Abb.  Pr.  N.  8.,  57 ;  Edgerton  v. 
Peckham,  11  Paige,  352;  Benson  v.  Cutler.  53  Wis., 
107 ;  Russell  v.  Baughman,  94  Pa.  St.,  400:  Jones  v. 
Jones,  11  Phila.,  559 ;  Beach  v.  Dyer,  93  111..  295 ; 
Moody  v.  Griffin,  60  Ga.,  459 ;  Chadwell  v.  Winston, 
3  Tenn.  Ch.,  110;  Mo.  River  R.  R.  Co.  v.  Brlckley,  21 
Kan.,  275. 

WEND.  26. 
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payment  of  the  bond  and  mortgage;  andBrack- 
ney  to  have  full  possession  of  the  bargained 
premises  from  the  day  of  the  date  of  the  con- 
tract.    Dec.  29, 1836,  Brackney  purchased  the 
Catskill  Bank  judgment, amounting  to  $3,764.- 
72,  and  took  an  assignment  thereof,  and  Jan. 
1,  1837,  paid  to  the  vendors  the  difference  be- 
tween that  sum  and  the  sum  of  $4,000.     In 
24O*]  Jan.,   *1837,  he  went  into  possession 
of  the  bargained  premises,  and  commenced 
«  tanning  operations,  and  during  the  three  nexl 
months   put  into  the  vats  upwards  of  4.00C 
hides,  which  he  stated  in  his  answer,  would 
have  been  completed  by  Nov.  1  following,  had 
the  premises  been  in  order;  but  in  consequence 
of  their  bad  condition,  the  process  of  tanning 
was  retarded  and  was  at  the  putting  in  of  the 
answer,  Jan.  16,  1838,  yet  necessarily  and  un- 
avoidably incomplete.  On  the  day  the  contract 
was  entered  into,  but  after  it  was  executed, 
Robert  L.  More  told  Brackney  that  his  firm 
had  a  stock  of  leather  then  going  down  to  N. 
Y.,  which  would  enable  them  to  settle  a  cer- 
tain demand  of  between  $2,000  and  $3,000,  and 
as  soon  as  he  could  go  down  and  settle  it,  he 
would  execute  the  deed  in  a  few  days.     July 
24,  1837,  Brackney  wrote  a  letter,  addressed  to 
Robert  L.    More  &  Co.  in  which  he  says  :  "I 
want  the  deed  of  the  tannery  land  as  per  con- 
tract," and  asked  indulgence  as  to  the  payment 
of  a  note  given  them  for  horses  until  Oct.  18. 
This  letter  was  delivered  to  Samuel  More,  who 
referred  the  bearer  thereof  to  Robert  L.  More, 
on  whom  and  on  Andrew  More  he  called  July 
28,  and  told  them  that  Brackney  wanted  the 
deed  of  the  tannery  and  land  at  Moresville;  to 
which  application  no  answer  intelligible  to  the 
messenger  was  given.     In  the  month  of  Sep- 
tember,  Brackney  employed  counsel,  and  it 
was  ascertained  that  the  property  was  heavily 
incumbered  by  a  mortgage  and  judgments  ere 
ated  or  suffered  by  the  vendors;  and  on  the 27th 
day  of  that  month,  an  agent  of  Brackney  went 
to  Oneida  Co. ,  the  residence  of  Robert  and  An- 
drew More,  to  demand  a  deed  and  tender  full 
performance  on  the  part  of  Brackney.  Andrew 
was  told  (Robert  not  being  at  home)  of  the  in- 
cumbrances,  to  which  he  answered  that  he  had 
but  little  knowledge  of  the  business;  that  Rob- 
ert knew  all  about  it.     He  intimated  however, 
that  whatever  incumbrances  existed  would  be 
cleared  off  in  six  or  eight  weeks.  Performance 
241*]  *on  the  part  of  Brackney  was  tendered 
and  a  deed  demanded.     Andrew  said  he  was 
willing  to  execute  a  deed,  but  presumed  it 
would  not  be  accepted  under  existing  circum- 
stances,referring  to  the  incumbrances.to  which 
suggestion  the  agent  assented.     A  similar  in- 
terview was  had  with  Samuel  More,  at  his  res- 
idence at  Catskill,  resulting  substantially  in  the 
same  way.  Robert  was  not  seen.  Oct.  2,  Brack- 
ney wrote  to  the  vendors  rescinding  the  con- 
tract, claiming  damages  for  the  non-fulfillment 
on  their  part,  and  informing  them  they  could 
have  immediate  possession  of  the  property,  as 
he  should  do  nothing  further  with  it,  than  to 
take  out  the  leather  put  in  by^him,  as  soon  as 
practicable.     Oct.  12,  the  vendors  (having  in 
the  meantime  removed  all  incumbrances  from 
the  property)  tendered  a  deed  executed  in  due 
form  to  Brackney,  who  refused  to  receive  it, 
saying  it  came  too  late.     The  plaintiffs  there- 
upon, Nov.  6,  filed  their  bill,  and  in  it  stated 
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that  Brackney  had  transferred  the  judgment 
of  the  Catskill  Bank  to  one  Smedberg  who  had 
issued  an  execution  upon  it  and,  therefore, 
prayed  for  an  injunction  as  well  as  for  a  de- 
cree for  specific  performance.  The  defendant 
proved  that  the  tannery  and  the  conduit  in 
which  the  water  was  brought  to  it  were  greatly 
out  of  repair  when  he  took  possession;  that  he 
made  partial  repairs  ;  that  to  put  the  works  in 
such  order  as  to  justify  a  prudent  man  to  lay 
down  new  hides  in  the  vats  in  the  autumn  of 
the  year,  would  require  an  expense  of  at  least 
$1,000,  and  that  the  proper  time  to  commence 
a  fall  stock  is  about  Oct.  1.  He  stated  in  his 
answer,  that  the  hides  put  in  the  vats  in  the 
spring  of  1837,  would  have  been  completed  by 
Nov.  1,  following,  had  the  premises  been  in 
order  ;  but  in  consequence  of  their  bad  con- 
dition the  process  of  tanning  was  retarded,  and 
at  the  time  of  the  putting  in  of  his  answer,  Jan. 
16,  1838,  the  tanning  was  unavoidably  incom- 
plete. The  stock  put  in  the  vats  in  1837,  was 
not  finished  in  working  out  until  *Apr.[*242 
1838,  but  a  witness  testified  that  it  was  worked 
out  as  expeditiously  as  it  could  be  done,  in  the 
state  of  the  premises. 

The  case  was  heard  on  the  pleadings  and 
proofs  by  the  Vice- Chancellor  of  the  Fourth 
Circuit,  who  dismissed  the  bill  with  costs. 
The  following  opinion  was  delivered  by  the 
Vice-  Chancellor  : 

"I.  The  first  and  most  important  question 
that  arises  in  this  case  is,  whether  time  is  an 
essential  part  of  the  agreement,  or  in  other 
words,  whether  there  has  been  such  delay  on 
the  part  of  the  vendor  as  to  entitle  the  vendee 
to  abandon  the  agreement. 

There  being  no  time  specified  for  the  per- 
formance of  the  agreement,  each  party  must 
be  required  to  perform  what  appertains  to  him 
in  a  reasonable  time.  A  reasonable  time  is 
such  a  period  as  would  be  required  by  persons 
of  ordinary  business  talents  to  accomplish  the 
duties  which  the  respective  parties  had  to  per- 
form. Thus,  a  few  days  only  would  be  suffi- 
cient to  enable  the  vendee  to  purchase  the 
judgment  of  the  Catskill  Bank.  As  there  is 
no  evidence  that  at  the  time  of  the  contract  the 
vendee  had  notice  of  the  incumbrances  on  the 
place,  except  the  judgment,  the  vendors  would 
be  entitled  to  sufficient  time  to  prepare  an  ab- 
stract of  their  title,  and  to  have  the  convey- 
ance prepared.  They  are  presumed  to  know 
the  incumbrances  against  themselves.and  were 
bound  to  discharge  them  immediately.  If  they 
wished  a  longer  time  for  this  purpose  than  the 
law  allows  in  this  case,  they  should  have  pro- 
vided for  it  in  the  contract.  Having  made  pro- 
vision for  the  judgment  in  the  contract,  and 
not  for  the  other  liens,  they  must  be  under- 
stood as  assuming  to  remove  them  without  de- 
lay. Perhaps  a  few  weeks  would  not  be  un- 
reasonable, as  it  might  be  expected  by  the 
vendee  that  the  requisite  certificates  from  the 
clerks  in  whose  offices  liens  might  exist,  should 
be  procured  before  the  consummation  of  the 
bargain.  Sufficient  time  to  make  the  usual 
searches,  therefore,  is  all  that  either  [*243 
:>arty  under  this  contract  could  require.  Al- 
owing  for  the  irregularities  of  the  mail  and 
>rior  engagements  of  public  officers  which 
night  delay  a  communication  of  the  requisite 
nformation  a  month,  it  seems  to  me,  would  be 
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sufficient  not  only  for  this  purpose,  but  to  pay 
off  and  discharge  all  the  demands  which  ex- 
isted against  the  premises. 

II.  Such  being  the  meaning  of  a  reasonable 
time,  in  reference  to  this  contract,  the  question 
arises,  whether  the  defendant  Brackney  has 
done  any  act  on  his  part  to  occasion  the  delay 
or  to  excuse  it.     It  is  not  pretended  that  he  oc- 
casioned it ;  but  it  is  insisted  he  has  excused 
it,  or  recognized  his  liability  to  complete  the 
contract  at  a  much  later  period.     This  is  a 
question  which  must  be  settled  by  the  evidence. 
The  entering  into  possession  by  the  defendant, 
is  no  excuse  for  the  plaintiffs'  delay,  because 
it    was  contemplated  by  the  article  that  he 
should  so  enter  ;  continuing  at  work  during 
the  winter,  and  putting  in  hides  in  the  winter 
and  spring,  were  no  waiver,  as  these  were  acts 
contemplated  by  the  parties,  and  the  defend- 
ant was  not  obliged  to  remain  idle.     Writing 
a  letter  to  the  plaintiff  in  July,  asking  indulg- 
ence on  his  note,  was  no  waiver  of  the  delay 
which  occurred  subsequently.     He  insisted  in 
the  same  letter,  on  a  deed,  as  per  contract. 
Had  the  complainant  then  performed  the  agree- 
ment, no  question  could  have  arisen  as  to  the 
nature  of  that  act.     The  complainant  not  hav- 
ing acted  upon  that  notice,  cannot  urge  it  now 
as  excusing  all  prior  delay.     The  subsequent 
demand  by  Mr.  Jordan  cannot,  for  the  same 
reason,  be  viewed  as  waiving  the  antecedent 
negligence  of  the  complainants  ;  they,  did  not 
apprise  him,  that  they  would  within  a  reason- 
able time,  fulfill  their  part  of  the  agreement. 
They  are  not,  therefore,  in  a  condition  to  say 
that  the  defendant  has  admitted  that  a  per- 
formance on  the  last  of  September  would  have 
been  a  compliance  with  the  contract.  It  proves 
only  that  the  defendants  preferred  a  perform- 
ance then  to  a  legal  controversy.     He  com- 
plained of  the  complainant's  delay  at    both 
244*]  *times:  and  it  would  be  doing  violence 
to  language,  as  well  as  good  sense,  to  construe 
the  defendant's  importunity  for  justice  into  an 
excuse  for  a  wrong. 

The  defendant,  then,  has  done  no  act  ex- 
cusing the  plaintiff's  delay  ;  and  it  appears  by 
the  answer  and  the  proof  that  he  performed 
his  part  of  the  agreement  in  due  time. 

III.  The  plaintiffs,  Oct.  12, 1837,  were  ready 
to    fulfill,   the  defendant  having  previously 
abandoned  the  contract.  To  determine  wheth- 
er the  delay  of  the  plaintiffs  was  so  unreason- 
able as  to  justify  the  defendant  in  abandoning, 
it    is  necessary  further  to  consider  what  is 
meant  by  time  being  of  the  essence  of  the  con- 
tract.    In  cases  where  money  is  the  main  in- 
ducement of  the  contract,  and  where  compen- 
sation can  be  readily  made,  time  is  disregard- 
ed.   Such  is  the  case  with  mortgages  and  the 
like.  At  law  the  mortgagee  is  under  no  obliga- 
tion to  reconvey  unless  paid  at  the  time.     Yet 
in    equity    a  reconveyance  will  be  ordered, 
though  the  money  is  not  paid  at  the  time  stip- 
ulated, if  paid  with  interest  at  the  time  a  re- 
conveyance is  demanded.  Although  no  recon- 
veyance takes  place  with  us  in  mortgage  cases, 
the  principle,  nevertheless,  is  applicable  here 
as  well  as  in  England.   The  mortgagee  is  never 
too  late  too  redeem.     The  doctrine,  too,  of  re- 
leasing against  penalties,  is  founded  on  the 
same  principle  of  compensation. 

But  where  compensation  cannot  be  made, 
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and  the  damage  is  not  susceptible  of  exact  cal- 
culation, and  where  the  defendant  has  done  no 
act  to  waive  it,  time  is  an  essential  element  of 
the  contract,  even  in  this  court.  There  is  a 
settled  distinction,  also,  between  the  case  of  a 
vendor  coming  into  this  court  to  compel  a 
vendee  to  performance,  and  of  a  vendee  resort- 
ing to  equity  to  compel  a  vendor  to  perform. 
This  distinction  is  noticed  by  Judge  Spencer  in 
deliveringhis  judgment  in  the  Court  of  Er- 
rors, in  Water*  v.  Travis,  9  Johns.,  465.  A 
greater  indulgence  is  shown  to  a  vendee  who 
is  a  complainant  seeking  to  complete  his  pur- 
chase, than  to  a  vendor  under  like  circum- 
stances. A  *vendor  who  demands  the  [*245 
execution  of  an  agreement,  ought  to  show  that 
there  has  been  no  default  in  him  in  perform- 
ing all  that  was  to  be  done  on  his  part.  If  he 
has  shown  a  backwardness  in  performing  his 
part  of  the  contract,  equity  will  not  decree 
a  specific  performance  in  his  favor.  See, 
Foub.  Tr.  Eq.,  b.  1,  ch.  vi,  sec.  2,  last  ed.,  p. 
282  and  notes,  p.  45,  etc.  So,  in  Quest  v.  Horn- 
fray,  5  Ves.,  818,  specific  performance  was  re- 
fused to  a  vendor  on  account  of  his  laches  in 
performing  his  part  of  the  agreement.  This 
case  is  cited  by  the  plaintiffs'  counsel  to  show, 
that  under  certain  circumstances  a  year's  de- 
lay would  not  be  unreasonable.  But  although 
the  defendant  entered  into  possession  at  the 
time  of  the  contract,  and  it  appeared  he  was 
an  unwilling  purchaser,  three  months'  delay 
was  held  too  long,  and  the  bill  was  dismissed. 
The  case  is  an  authority  to  show  that  time  is 
an  essential  consideration  in  these  cases,  and 
that  the  question  whether  the  delay  is  rea- 
sonable or  not,  must  depend  on  the  facts  of 
each  case  and  be  decided  by  the  court. 

The  materiality  of  time  in  a  sale  of  real  es- 
tate was  fully  considered  by  Chancellor  Kent, 
in  Benedict  v.  Lynch,  1  Johns.  Ch.,  870,  in  a 
bill  by  the  vendee  against  the  vendor.  In  that 
case  the  plaintiff  went  into  possession  and 
built  a  house  on  the  farm,  but  made  no  pay- 
ment. The  contract  contained  a  clause  that 
in  case  the  vendee  failed  in  any  of  the  pay- 
ments, the  agreement  should  be  void.  The 
plaintiff  filed  his  bill  before  all  the  payments 
were  due,  and  tendered  the  whole  money  with 
interest.  Although,  in  this  case,  compensation 
could  be  made  the  vendor  by  the  payment  of 
the  entire  consideration  money  with  ^interest, 
and  this  tender  was  made  before  the'  expira- 
tion of  the  time  fixed  by  the  parties  for  the 
last  payment,  the  Chancellor  dismissed  the  bill. 
He  held  that  the  vendor  had  a  right  to  insist 
on  the  payments  at  the  times  when  they  were 
respectively  stipulated  to  be  paid  ;  and  on  a 
review  of  a  gieat  number  of  the  cases,  he 
comes  to  the  general  conclusion  that  time  is  a 
circumstance  of  decisive  importance  in  these 
*contracts,  but  it  may  be  waived  by  [*246 
the  conduct  of  the  parties  ;  that  it  is  incum- 
bent on  the  plaintiff  calling  for  a  specific  per- 
formance, to  show  that  he  has  used  due  dili- 
gence ;  or,  if  not,  that  his  negligence  arose 
from  some  just  cause,  or  has  been  acquiesced 
in  ;  that  it  is  not  necessary  for  the  party  re- 
sisting the  performance,  to  show  any  particu- 
lar injury  or  inconvenience  ;  it  is  sufficient  if 
he  has  not  acquiesced  in  the  negligence  of  the 
plaintiff,  but  considered  it  as  releasing  him. 

It  is  obvious  from  the  nature  of  things  that 
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no  precise  period  can  be  fixed  by  the  courts, 
beyond  which  delay  shall  be  deemed  so  unrea- 
sonable as  to  deprive  the  party  of  the  interpo- 
sition of  the  court.  Each  case  must  depend  on 
its  own  circumstances.  If  the  complainant  is 
in  default  for  a  day,  and  the  defendant  has 
acted  upon  such  default  and  abandoned  the 
•contract,  it  is  as  effectual  as  if  he  had  wasted 
a  month  or  a  year.  There  must  be  a  time  be- 

S>nd  which  the  vendee  is  not  bound  to  wait, 
is  defense  is  complete,  when  that  time  has 
arrived,  and  gains  no  accession  of  strength  by 
•efflux  of  time.  It  is  perfect  at  once,  and  ad- 
mits of  no  degrees  of  comparison.  There  is 
no  state  of  dubious  uncertainty,  except  so  far 
AS  our  faculties  are  unable  to  decide.  The 
complainant  is  either  guilty  of  neglect  or  he  is 
not.  The  law  recognizes  no  middle  state  or 
•condition — no  intermediate  region  in  which 
the  party  rests  for  days  or  weeks  in  passing 
from  vigilant  activity  to  palpable  neglect. 

There' are  reasons  in  the  present  case  why 
•diligence  should  be  exacted  of  the  vendor. 
The  purchase  was  of  a  tannery  requiring  ex- 
tensive and  costly  repairs.  The  season  for 
making  those  repairs  was  proved  to  be  the  lat 
ter  part  of  the  summer,  and  unless  then  made 
would  subject  the  party  to  increased  hazard 
and  expense,  and  perhaps  involve  the  loss  of 
an  entire  season.  The  expenses  of  these  re- 
pairs were  shown  to  be  about  one  tenth  the 
sum  contracted  to  be  paid  for  the  entire  prop- 
erty. It  was  unreasonable  to  require  the  de- 
247*]  fendant  to  incur  that  expense  *before 
he  received  a  perfect  title.  Again;  the  com- 
plainants show  no  excuse  for  their  delay.  They 
met  with  no  casualty  or  misfortune,  nor  were 
they  misled  by  the  defendant.  Their  delay, 
as  far  as  can  be  discovered,  was  for  their  own 
convenience. 

Although  it  was  unnecessary  for  the  defense, 
it  still  appears  satisfactory  that  the  delay  was 
to  the  prejudice  and  inconvenience  of  the  de- 
fendant. His  property,  whilst  in  that  situa- 
tion, could  neither  be  repaired  nor  sold.  It 
was  effectually  excluded  from  the  market,  had 
he  wished  to  make  a  sale. 

The  rule  which  withholds  the  aid  of  this 
court  from  a  party  who  has  been  guilty  of  neg 
ligence  in  performing  his  own  part  of  the 
agreement,  is  founded  in  the  soundest  princi- 
ples of  policy  and  justice.  Its  tendency  is  to 
uphold  good  faith  and  punctuality  in  dealing. 
The  notion  that  sometimes  seems  to  prevail, 
that  a  party  may  disregard  his  own  part  of  a 
contract,  and  obtain  relief  in  equity  from  the 
penalty  of  his  gross  negligence,  is  injurious  to 
good  morals,  to  a  lively  sense  of  obligation,  to 
the  sanctity  of  contracts,  and  to  the  character 
of  the  court.  Per  Kent,  1  Johns.  C.,  376.  The 
maxim,  vigilanlibus  non  dormientibus,  leges  sub 
veniunt,  is  not  without  good  sense  in  its  gen- 
eral bearing;  but  it  has  peculiar  force  and  per- 
tinency in  a  case  like  the  present.  In  a  country 
where  the  value  of  real  estate  is  not  fixed,  as 
in  England,  but  is  constantly  fluctuating,  and 
where  competition,  and  enterprise,  and  specu- 
lation are  constantly  changing  the  relative  im- 
portance of  different  kinds  of  business,  as  well 
as  the  relative  value  of  property,  parties  ought 
not  to  be  permitted  to  lie  by  and  speculate  on 
.their  own  contracts,  fulfilling  them  if  advan- 
tageous, or  disregarding  them  if  their  interest 
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seems  to  lead  in  that  direction.  At  any  rate, 
this  court  should  not  be  a  party  to  such  spec- 
ulation. 

Having  arrived  at  the  conclusion  that  time 
was  a  material  ingredient  in  this  contract,  that 
the  plaintiff  had  a  reasonable  time  within 
which  to  perform  on  his  part,  that  he  was  guil- 
ty *of  an  unreasonable  delay  in  giving  [*248 
to  the  defendant  an  unincumbered  title  to  the 
property,  that  this  delay  has  not  been  occa- 
sioned by  the  acts  of  the  defendant  or  waived, 
or  excused  by  him,  that  the  defendant  had  a 
right  to  abandon  the  contract  at  the  time  he 
did  abandon  it,  it  becomes  unnecessary  to  ex- 
amine the  other  points  raised  by  the  defend- 
ants' counsel.  The  one  on  which  I  choose  to 
rest  my  decision,  embraces  the  merits  of  the 
case,  and  cannot  be  obviated  by  any  proof 
which  may  still  be  presumed  to  remain. 

The  parties  must  be  left  to  their  rights  and 
remedies  at  law,  if  they  have  any.  1  wish  to 
decide  the  case  without  prejudice  to  any  ul- 
terior steps.  It  is  probably  better  to  have  what 
remains  undisposed  of  in  the  case  settled  in 
an  action  at  law,  on  the  agreement,  than  to 
retain  the  bill  for  that  purpose.  Bill  dismissed 
with  costs. 

The  following  was  appended  as  a  note  to  the 
opinion  of  the  Vice  Chancellor. 

After  writing  the  foregoing  opinion,  I  ex- 
amined Judge  Cowen's  note  to  Phillips'  Evi- 
dence, which  treats  of  specific  performance. 
See,  No.  27  to  n.  307,  pp.  342-346  of  notes.  All 
the  cases,  both  in  England  and  in  this  country, 
are  there  collected.  The  note  is  on  that  branch 
of  the  subject  which  relates  to  time  of  perform- 
ance. Perhaps  some  hundreds  of  cases  are  col- 
lected. I  have  read  only  a  few  of  them.  The 
judge,  however,  concludes  by  observing,  p. 
345,  that  "Inexcusable  delay  is  a  circumstance 
against  a  specific  execution;  though  how  soon 
mere  naked  laches  will  foreclose  a  party,  has 
not  been  held."  He  then  mentions  a  variety 
of  circumstances  which  more  or  less  influence 
the  decision  of  courts  on  this  branch  of  the 
subject,  from  which  he  concludes  that  "No 
general  rules  can  be  gathered  as  to  delay  in  the 
abstract,"  and  that  "This  is  one  of  those  sub- 
jects which  rests  in  a  very  large  discretion." 
A  review  of  the  note  rather  confirms  my  opin- 
ion in  the  principal  case,  than  otherwise. 

*The  decree  of  the  Vice  Chancellor  [*249 
was  reversed  by  the  Chancellor  who  made  a 
decree  for  a  specific  performance,  and  that 
Smedberg  acknowledge  satisfaction  of  the 
judgment  of  the  Catskill  Bank,  and  that  the 
amount  thereof  be  applied  towards  satisfaction 
of  the  purchase  money.  See  the  opinion  de- 
livered by  the  Chancellor,  8  Paige,  604,  et  tteq. 

From  this  latter  decree.  Smedberg  and  cer- 
tain individuals,  the  representatives  of  Brack- 
ney,  who  had  died,  appealed  to  this  court, 
where  the  case  was  argued  by, 

Mr.  A.  L.  Jordan,  for  the  appellants. 

Mr.  S.  Stevens,  for  the  respondents. 

When  this  case  was  called  up  for  decision, 

Mr.  Justice  Bronson  read  an  opinion  (a 
copy  of  which  has  not  been  furnished  the  re- 
porter), substantially  as  follows  :  He  remarked 
that  there  was  nothing  to  indicate  that  time 
was  deemed  by  the  parties  important,  in  ref- 
erence to  the  execution  of  the  contract;  it 
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could  not  even  be  said  that  performance  could 
be  required  within  a  reasonable  time  as  usually 
understood,  for  that  might  mean  only  24  hours 
or  one  week.  Brackney,  undoubtedly,  was 
entitled  to  a  reasonable  time  to  purchase  the 
judgment  held  by  the  Catskill  Bank  ;  and  un 
til  the  purchase  was  made,  the  vendors  were 
chargeable  with  interest  upon  the  amount  there- 
of, lie  took  an  assignment  of  the  judgment 
within  14  days,  and  in  that  respect  could  not 
be  deemed  chargeable  with  laches.  So,  on  the 
other  hand,  the  tender  of  a  deed  by  the  vendors 
within  12  days  after  demand  should,  in  his 
judgment,  be  deemed  a  sufficient  performance 
on  their  part,  under  a  contract  so  loosely  drawn 
as  the  present,  to  entitle  them  to  sustain  their 
bill.  He  said  he  spoke  of  the  demand  for  a 
deed  made  in  September,  for  he  did  not  deem 
25O*]  the  letter  of  *July  24  sufficiently  defi 
nite  to  apprise  the  vendors  that  a  formal  de- 
mand was  intended.  The  demand  in  the  let- 
ter was  mixed  up  with  other  matters,  such  as 
desiring  indulgence  in  the  payment  of  a  note. 
Brackney  himself  did  not  consider  the  letter  a 
sufficient  demand,  or  why  make  the  second  de- 
mand ?  It  is  claimed  on  the  part  of  the  de- 
fendants that  Brackney  had  a  right  to  repudi- 
ate the  contract  on  the  ground  of  the  necessity 
which  existed  for  making  repairs,  and  the  con- 
sequent importance  of  having  a  deed  before  in- 
curring the  heavy  expenditures  which  would 
be  necessary;  but  Brackuey  knew  of  this  ne- 
cessity when  he  entered  into  the  contract,  and 
yet  left  the  time  indefinite  for  the  execution  of 
the  deed.  There  is  no  pretense  (he  also  said) 
that  the  existence  of  the  incumbrances  was  a 
cause  of  objection  on  the  part  of  Brackney  to 
the  completion  of  the  contract ;  the  incum- 
brances were  sought  up  and  brought  forward 
at  the  time  of  the  demand  for  the  deed,  but 
when  the  deed  was  tendered  to  him  Brackney 
did  not  put  his  refusal  to  accept  it  upon  the 
existence  of  the  incumbrances,  but  that  the 
time  for  a  tender  was  past.  Besides,  the  exist- 
ence of  the  incumbrances  is  not  even  alleged 
in  the  answer.  Again  ;  Brackney  entered  into 
possession  of  the  premises  shortly  after  the  con- 
tract was  made,  and  continued  in  possession 
several  months  after  he  repudiated  it.  If  he 
intended  to  break  the  contract  and  consider  it 
at  an  end,  he  should  have  withdrawn  his  prop- 
erty. Finally,  the  judge  concluded  by  ex- 
pressing his  hopes  that  our  courts  would  not 
follow  the  English  cases  in  the  great  strictness 
held  by  them  on  the  subject  of  time  in  the  per- 
formance of  contracts.  With  these  views  of 
the  case,  he  said  he  was  of  opinion  that  the  de- 
cree of  the  Chancellor  ought  to  be  affirmed. 

Senator  Lee  adverted  to  the  testimony  of 
John  W.  Brackney,  a  witness  examined  on  the 
part  of  the  defendants,  who  testified  that  the 
purchaser,  in  a  conversation  with  one  of  the 
vendors,  expressed  his  willingness  to  pay  the 
251*]  balance  *of  the  first  paymentof  $4,000, 
which  should  remain  after  taking  up  the  judg- 
ment of  the  Catskill  Bank,  on  receiving  the 
deed.  This  showed,  at  least,  that  the  purchaser 
expected  to  receive  the  deed  on  making  that 
payment.  He  was  of  opinion  that  the  decree 
of  the  Chancellor  should  be  reversed.  The 
purchaser  could  not  make  the  necessary  re- 
pairs without  endangering  the  loss  of  a  very 
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considerable  sum  of  money  ;  and,  besides,  the 
demand  of  a  deed  in  July  was  amply  sufficient. 

Senator  Furman  said  he  also  was  for  a  re- 
versal of  the  decree  of  the  Chancellor.  The 
vendors  were  entitled  only  to  reasonable  time 
to  remove  the  incumbrances  and  execute  the 
deed.  No  steps  were  taken  by  them  to  remove 
the  incumbrances  until  after  they  bad  been  in- 
formed by  the  purchaser  that  he  had  aban- 
doned the  contract;  and  twice  did  they  neg- 
lect to  give  the  deed,  although  formally  de- 
manded. If,  under  such  circumstances,  the 
vendors  be  held  to  have  duly  performed  the 
contract  on  their  part,  the  advantage  is  all  on 
their  side.  When  no  time  is  specified  in  aeon- 
tract,  reasonable  time  is  the  rule.  But  here 
the  demand  for  the  deed,  at  all  events,  wa» 
made  Sep.  27,  which  was  followed  by  a  no- 
tice of  rescindment,  and  no  deed  was  tendered 
until  12  days  afterwards. 

Senator  Verplanck  said  he  agreed  jn  opin- 
ion with  Senators  Lee  and  Furman,  and  ex- 
pressed his  general  concurrence  in  the  views  of 
the  law  of  the  case  as  presented  in  the  opinion 
delivered  by  the  Vice- Chancellor.  Indeed,  he 
thought  the  Chancellor,  in  the  main,  did  not 
differ  much  from  the  Vice- Chancellor ;  and 
that  the  probable  reason  of  the  Chancellor's 
judgment  was  a  misapprehension  of  the  pur- 
port of  the  letter  of  July  24.  The  Chancellor 
assumes  that  the  purchaser  had  asked  for  an 
extension  of  time  for  the  payment  of  the  bal- 
ance of  the  first  installment.  There  is  no  evi- 
dence in  respect  to  an  extension  of  time,  ex- 
cept the  letter  of  July  24,  and  *that  re  [*252 
lates  to  the  payment  of  a  note  given  on  the 
purchase  of  horses. 

Senator  Dickinson  said  that  he  was  also 
for  a  reversal.  It  had,  however,  been  said  that 
the  purchaser  was  not  entitled  to  be  relieved 
from  the  contract,  because  he  had  not  yielded 
unqualified  possession  of  the  property.  But 
be  would  ask,  how  could  that  be  ?  The  hides 
were  in  the  vats,  and  could  not  be  removed 
without  endangering  the  loss  of  the  property. 
As  well  might  a  farmer,  who  had  put  crops  m 
the  ground,  be  required  to  remove  them  be- 
fore harvest. 

The  Chancellor  observed  that  in  forming 
his  judgment  in  the  case  he  had  not  proceeded 
upon  the  mistake,  which  it  bad  been  supposed 
he  had  made  in  misapprehending  the  letter  of 
July  24.  It  is  the  rule  (said  the  Chancellor} 
that  unless,  by  the  terms  of  the  agreement,  I  he 
timo  of  making  the  title  was  made  an  essential 
part  of  the  agreement,  equity  will  assist  the 
vendor,  who  has  not  been  guilty  of  gross  neg- 
ligence, although  the  deed  be  not  tendered  un- 
til after  a  demand  made. 

Senator  Hull  said  that  here  was  evidently 
culpable  negligence  on  the  part  of  the  vendors, 
and  he,  therefore,  would  vote  for  a  reversal. 

Mr.  Justice  Bronson  enforced  his  view  of 
the  case.  He  repeated,  that  no  day  was  speci- 
fied in  the  contract  when  the  deed  was  to  be 
executed,  and  it  was  evident  that  the  parties 
did  not  contract  even  in  reference  to  the  prin- 
ciple of  reasonable  time.  Brackney  was  to 
purchase  the  judgment  of  the  Catskill  Bank, 
and  no  interest  was  to  be  charged  after  the 
date  of  the  contract;  but  yet  there  was  no  pro- 

WEND.  26 


1841 


SKEW  ART'S  EXK.  v.  LISPENARD. 


252 


vision  as  to  time.  He  would  venture  to  say, 
that  no  adjudged  case  could  be  found  in  which 
a  contract  was  refused  to  be  enforced,  where 
the  purchaser  had  entered  into  possession  of 
the  bargained  premises,  and  remained  in  pos- 
258*]  session  *at  the  filing  of  the  bill  for  a 
specific  performance. 

Senator  Root  remarked  that  he  had  not 
been  able  to  discover  that  the  purchaser  had 
sustained  any  injury.  He  knew  of  the  exist- 
ence of  the  judgments;  a  specific  arrangement 
was  made  as  to  the  judgment  of  the  Catskill 
Bank,  and  as  to  another  judgment  held  in  N. 
Y.  The  demand  for  a  deed  in  July  was  made 
of  a  younger  brother;  the  object  of  the  letter 
of  that  date  was  to  obtain  an  extension  of  pay- 
ment of  another  contract,  and  no  intimation 
was  given  that  the  contract  would  be  rescinded 
if  the  deed  was  not  delivered.  The  change  in 
the  money  market  was,  most  probably,  the 
cause  of  the  rescindment.  Besides  the  demand 
in  September  waived  the  demand  in  July,  and 
after  the  second  demand,  it  cannot  be  said  but 
that  the  performance  was  in  reasonable  time; 
from  the  period  of  the  second  demand  only 
should  the  time  be  counted.  The  purchaser 
had  obtained  possession  of  the  tannery,  which, 
probably,  was  all  that  was  valuable,  and  he 
might  have  gone  on  and  made  repairs  with 
safety,  as  there  is  no  pretense  now  of  any  ex- 
isting judgment  other  than  that  of  the  Catskill 
Bank,  and  the  judgment  held  in  N.  Y.  He 
would,  therefore,  vote  for  an  affirmance  of  the 
decree. 

Senator  Nicholas  observed  that  he  had 
come  to  the  conclusion  that  the  decree  should 
be  reversed.  In  his  opinion,  there  had  been 
unwarrantable  delay  on  the  part  of  the  vend 
ore.  When  no  time  is  specified  in  a  contract 
for  performance,  the  question  is,  whether  time 
is  of  the  essence  of  the  contract,  and  to  deter- 
mine that  question,  depends  upon  the  fact 
whether  the  rights  of  the  parties  are  affected 
by  time.  When  the  purchaser  in  this  case 
went  into  possession,  the  bargained  premises 
were  in  a  very  dilapidated  state,  requiring  to 
be  restored  to  their  original  condition  to  enable 
the  holder  to  enjoy  them  advantageously.  No 
254*]  prudent  *man,  under  such  circum- 
stances, would  incur  any  considerable  expense 
in  repairs  until  he  had  obtained  a  deed  of  the 
property.  Besides:  there  were  heavy  incum- 
brances,  of  which  the  purchaser  had  no  knowl- 
edge at  the  time  of  the  contract.  He  also  was 
of  the  impression,  that  the  error  of  the  Chan- 
cellor had  originated  in  a  misapprehension  of 
the  purport  of  the  letter  of  July  24.  Although 
generally  ad  verse  to  interfering  with  contracts, 
he  felt  it  his  duty  here  to  do  so,  as  he  consid- 
ered the  vendors  grossly  in  default. 

Mr.  J.  Bronson  again  rose,  and  adverted 
to  the  testimony  of  the  witness  Brackney,  to 
show  that,  at  the  time  of  the  contract,  incum- 
brances  were  known  by  the  purchaser  to  exist, 
viz.:  the  judgment  of  the  Catskill  Bank,  and 
the  judgment  held  in  N.  Y. ;  and  then  proceed- 
ed to  observe,  that  there  could  be  no  pretext 
that  the  purchaser  repudiated  the  contract  on 
account  of  the  existing  incumbrances.  At  all 
events,  he  said,  the  demand  of  a  deed  in  Sep- 
tember waived  the  previous  demand,  and  the 
tender  of  a  deed  by  the  vendors  within  12 
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days  thereafter,  was  sufficient  to  entitle  them 
to  a  decree  for  a  specific  performance. 

On  the  question  being  put — shall  this  decree 
be  reversed?— the  members  of  the  Court  di- 
vided as  follows: 

In  the  affirmative:  The  PRESIDENT  of  the 
Senate,  and  Senators  Dickinson,  Furman, 
Hopkins,  Hull,  Humphrey,  Hunt,  Lee,  Nicholas, 
Plait,  Verplanck  and  Works — 12. 

In  the  negative — Mr.  Justice  BRONSON,  and 
Senators  Clark,  Ely,  Hawkins,  Hunter,  H.  A. 
Livingston,  Paige,  Peck,  Rhoades,  Boot,  Scott 
and  Strong — 12. 

Whereupon,  the  decree  of  the  Chancellor  was 
pro  forma  affirmed. 

Affirming-8  Paige,  600. 

Cited  in— 21  N.  Y.,  188 :  28  N.  Y.,  353  ;  19  Abb.  Pr.. 
467;1  Hob.,  107;  4  Daly,  352. 


*STEWART'S  EXECUTOR,  Appel-  [*255 
lant, 

AND 

LISPENARD  ET  AL.,  Respondents. 

Will — Capacity  to  Make — Imbecility — Does  not 
Avoid  Will— Distinguished  from  Idiocy,  Lu- 
nacy, etc. —  Want  of  Consent  to  Particular 
Will— Chancery  May  Commit  Care  of  Proper- 
ty of  Person  to  Committee,  yet  After  his  Death 
Give  Effect  to  his  Will— Practice. 

Imbecility  of  mind  in  a  testator  will  not  avoid  his 
last  will  and  testament.  Idiots,  lunatics,  and  per- 
sons non  compos  mend's,  are  disabled  from  disposing 
of  their  property  by  will,  but  every  person  not  em- 
braced within  either  of  the  above  classes,  of  lawful 
age  and  not  under  coverture,  is  competent  to  make 
a  will,  be  his  understanding  ever  so  weak.  Courts, 
in  passing  upon  the  validity  of  a  will,  do  not  meas- 
ure the  extent  of  the  understanding  of  the  testator; 
if  he  be  not  totally  deprived  of  reason,  whether  he 
be  wise  or  unwise,  he  is  the  lawful  disposer  of  his 
property,  and  his  will  stands  as  a  reason  for  his  ac- 
tions. 

The  cases  in  the  books  avoiding  devises,  convey- 
ances and  contracts  of  the  imbecile,  do  not  conflict 
with  the  above  rule.  In  those  cases  the  acts  were 
held  void,  not  on  account  of  the  general  and  posi- 
tive disability  of  the  party  to  perform  all  similar 
acts,  but  because  the  whole  transaction,  with  its  ac- 
companying circumstances,  including  of  course  1  he 
fact  of  mental  imbecility,  evinced  that  his  consent 
was  wanting  to  the  particular  act,  the  subject  of 
adjudication. 

In  the  case  of  the  will  of  a  person  of  imbecile 
mind,  a  want  of  consent  by  the  testator  to  a  partic- 
ular will  may  be  urged  :  from  his  inability  to  com- 
prehend its  effect  and  nature,  from  the  dispositions 
of  the  property  being  contrary  to  what  naturally 


NOTE.—  Wilts— Testamentary  capacity. 

The  doctrines  of  the  above  case  of  Stewart  v.  Lis- 
penard,  are  not  fully  sustained  by  the  later  New 
York  authorities.  See  Alston  v.  Jones,  10  Paige,  98: 
Ban  v.  Snyder,  46  Barb..  230 :  note  in  1  Redf ..  204. 
The  subject  is  fully  discussed  in  Delafleld  v.  Parish, 
25  N.  Y.,  9,  and  the  principal  case  reviewed  and 
qualified. 

Among  the  more  recent  cases  on  the  subject  are 
the  following :  Legg  v.  Myer,  5  Redf..  628 ;  Town- 
send  v.  Bogart,  5  Kedf .,  93,  approving  Bundy  v.Mc- 
Knight,  48  Ind  ,  502;  Merrill  v.  Rolston.  5  Kedf. .  220  : 
Phillips  v.  Chater,  1  Dem.,  533;  Leslie  v.  Leslie,  15 
Weekly  Dig..  56,  92  N.  Y.,  636 :  Wood  v.  Bishop,  1 
Dem.,  512 ;  LaBarr  v.  Vanderbilt,  3  Kedf.,  384;  Wade 
v.  Holtorook,  2  Redf.,  378;  Horn  v.  Pullman,  72  N. 
Y.,  269;  Children's  Aid  Society  v.  Loveridge.  70  N. 
Y.,  387 :  Forman  v.  Smith.  7  Lans..  443  (see  54  Barb., 
274) :  Kinne  v.  Johnson.  60  Barb..  69 :  Van  Guysling 
v.  Van  Kuren,  35  N.  Y.,  70;  Johnson's  Estate,  57 
Cal.,  529:  Collins  v.  Osborn.  34  N.  J.  Eq.,  511 :  Barn- 
hardt  v.  Smith.  86  N.  C.,  473 ;  Grubbs  v.  McDonald, 
91  Pa.  St.,  236 ;  Re  Lewis,  33  N.  J.  Eq.,  219 ;  Brown  v. 
Ward,  53  Md.,  376 ;  Brown  v.  Riggin,  94  111.  560 ;  Hub- 
bard  v.  Hubbard.  7  Or.,  42. 
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might  have  been  expected  from  the  relative  situa- 
tion of  the  parties,  the  preferences,  partialities  and 
former  testamentary  declarations  of  the  testator, 
the  absence,  at  the  making  of  the  will,  of  those  to 
whom  he  commonly  looked  for  advice  and,  gener- 
ally, from  the  surrounding  circumstances,  into 
which  the  court  called  to  pass  upon  the  validity  of 
the  will  will  look  with  vigilance.  So,  on  the  contra- 
ry, evidence  of  the  general  knowledge  and  under- 
standing of  the  testator  that  he  is  the  owner  of 
property,  and  has  the  power  of  disposing  of  it  by 
will,  of  his  previous  declarations  and  intent  as  to  its 
disposition,  of  his  gratitude  and  attachment  to  the 
donee  for  long  and  persevering  care  and  kindness, 
and  the  will  itself  being  in  a  simple  form,  intelligi- 
ble to  the  plainest  mind,  will  be  sufficient  to  justify 
the  court  to  pronounce  it  a  genuine  and  valid  in- 
strument. 

A  man's  capacity  may  be  perfect  to  dispose  of 
property  by  will,  yet  inadequate  for  the  manage- 
ment of  other  business,  as,  for  instance,  to  make 
contracts  for  the  purchase  and  sale  of  property : 
and,  therefore,  a  Court  of  Chancery  may  commit  the 
property  of  a  person  incapable  of  managing  his 
estate  to  the  charge  of  a  committee:  and  yet, 
after  his  death,  give  effect  to  a  will  made  by  him 
whilst  laboring  under  such  incapacity. 

The  right  of  testamentary  disposition  of  property 
is  a  natural  right,  and  not  a  mere  institution  of  pos- 
itive law  :  it  is  subject  to  the  restrictions  and  regu- 
lations of  civil  legislation,  but  is  not  its  mere  creat- 
ure. Per  Senator  Verplanck. 

Where  a  circuit  judge  and  the  Chancellor,  upon 
consecutive  appeals,  affirmed  the  decision  of  the 
surrogate  refusing  to  admit  a  will  to  probate,  and 
266*]  *the  Court  for  the  Correction  of  Errors  re- 
versed the  decisions  below,  the  latter  court,  under 
the  circumstances,  refused  to  direct  the  making  up 
of  a  feigned  issue  for  trial  by  jury  of  the  questions 
arising  upon  the  application,  and  made  a  peremp- 
tory order  that  the  proceedings  be  remitted  and  that 
the  will  be  admitted  to  probate. 

Citations-1  Hagg.,  381, 384, 385, 431, 502, 577 ;  1  Phil., 
199  ;  2  Add.  EC.,  441,  449 :  2  South,  454 ;  6  Co.,  23  a ;  26 
Wend.,  325 :  2  R.  S.,  4, 10,  sec.  57 ;  56 :  719,  sec.  10 ;  4 
Cow,,  207 :  R.  S.,  art.  2,  ch.  6,  pt.  2.  sec.  22 ;  2  Bl.  Com., 
496 ;  1  Inst.,  246 ;  1  Bl.  Com.,  303,  304 ;  Com  Dig.,  tit. 
Idiot,  (A) :  F.  N.  B.,  233 ;  3  Atk.,  167 ;  6  Ves.,  273 ;  8 
Ves..  65:  2  Johns-  Ch.,  233;  Swin.  Wills,  137,  128; 
Shelf.  Lun.,  37,  39 ;  4  Cow.,  217  ;  2  Madd.,  569 :  2  Cow. 
Tr.,  706,  707  ;  21  Wend.,  142 :  24  Wend.,  85 ;  3  Wash., 
687;  4  Wash.,  261,  262.  264;  2  Phil.,  70;  3  Add.,  79:  1 
Dow.  P.  C.,  386 ;  Sirey,  Rec.  des  lois  et  des  arrets, 
Tom.,  8.  p.  315 ;  9  Ves.,  610 ;  2  Dow.  P.  C.,  283 :  Ray. 
Juris.,  Insanity,  sees-  84, 221 ;  1  R.  S.,  56,  sec.  1 ;  166, 
sec.  27 : 3  Hagg.,  790 :  2  Hagg.,  84, 142 ;  1  Lee,  EC.,  130: 
2  Lee,  EC..  229  ;  Chit.  Med.  Jur.,  347 : 11  Geo.  IV.,  and 
1  Wm.  IV.,  ch.  64:  1  Hale,  Hist.  P.  C.,  33;  2  R.  S.,  10, 
sec.  57;  505,  sec.  97. 

APPEAL  from  Chancery.  In  Aug.,  1834, 
ix  Alice  Lispenard,  of  the  City  of  N.  Y.,made 
her  last  will  and  testament,  whereby  she  gave 
and  devised  all  her  estate  real  and  personal,  to 
Alexander  L.  Stewart,  and  appointed  him  sole 
executor.  She  died  in  1836,  and  in  March  fol- 
lowing, the  executor  applied  to  James  Camp- 
bell, Esq.,  then  Surrogate  of  the  County  of 
N.  Y.,  for  probate  of  the  will.  The  next  of  kin 
and  the  heirs  at  law  of  the  testatrix,  were  duly 
cited,  and  proofs  were  taken  in  support  of  and 
in  opposition  to  the  application. 

Alice  Lispenard  was  a  daughter  of  Anthony 
Lispenard,  who  died  in  1806,  having,  by  his 
last  will  and  testament,  made  in  1802,  given  all 
his  estate,  real  and  personal,  to  his  three  sons, 
Leonard.  Thomas  and  Anthony,  his  daughter, 
Sarah,  and  his  granddaughter,  Sarah  Bache,  to 
be  equally  divided  between  them,  or  such  of 
them  as  should  be  living  at  the  time  of  his 
death.  Thomas  died  before  his  father  and,  of 
course,  the  property  went  to  the  four  others. 
By  a  previous  clause  in  this  will,  the  testator 
had  given  to  his  daughter  Alice  an  annuity  of 
$500,  in  these  words:  "And  as  it  has  pleased 
Almighty  God  that  my  daughter,  Alice,  should 
have  such  imbecility  of  mind  as  to  render  her 
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incapable  of  managing  or  taking  care  of  prop- 
erty, my  will  further  is,  that  she  be  allowed 
for  her  maintenance  the  sum  of  five  hundred 
dollars  annually  during  her  natural  life;  and 
that  my  executors,  hereinafter  named,  pay  out 
of  the  income  of  my  estate  to  my  said  daughter 
Alice,  the  said  sum  of  five  hundred  dollars, 
in  half  yearly  payments,  to  commence  ini 
mediately  after  my  decease."  In  1808,  Antho- 
ny Lispenard,  one  of  the  devisees,  died,  un- 
married, intestate  and  without  issue  and,  con- 
sequently, his  sister,  Alice,  succeeded  to  one 
fourth  of  his  estate,  or  one  sixteenth  of  the 
*estate  whereof  her  father  died  seised  [*257 
and  possessed,  which  is  understood  to  be  very 
valuable. 

Those  of  the  heirs  at  law  of  Alice  Lispenard 
who  opposed  the  admission  of  her  will  to  pro- 
bate, insisted  that  at  no  period  of  her  life  had 
she  sufficient  mind  and  understanding  to  en- 
title her  to  make  a  legal  disposition  of  her 
property.  The  proofs  adduced  are  very  volu- 
minous; of  which  the  following  is  an  analysis: 

The  due  execution  of  the  will  was  proved 
by  the  subscribing  witnesses,  who  testified  to 
the  capacity  of  the  testatrix  to  make  a  will. 

On  the  part  of  the  objectors  it  was  proved 
by  connections  of  the  family  of  the  testatrix, 
and  by  others,  that  from  early  life  Alice  was 
incapable  of  taking  care  of  herself;  that  she 
was  washed,  nursed  and  put  to  bed  the  same 
as  a  child,  until  she  attained  the  age  of  22  or 
23  years,  and  that  they  believed  her  to  have 
been  an  idiot.  They  described  her  as  having 
a  foolish  manner  of  hanging  her  bead;  that  she 
had  a  vacant  expression  of  countenance;  a  silly 
and  unmeaning  laugh,  when  spoken  to;  that 
the  carriage  of  her  body  was  awkward  and  un- 
natural, and  that  she  dribbled  at  the  mouth; 
that  her  temper  was  violent,  and  her  language 
occasionally  abusive;  that  all  attempts  to  edu- 
cate her  were  abandoned  as  impracticable;  that 
she  was  not  permitted,  like  the  rest  of  the  chil- 
dren of  the  family,  to  see  company,  but  was 
kept  out  of  sight;  her  food  was  put  upon  her 
plate  at  the  table  without  being  asked  what 
she  would  have,  and  no  one  thought  of  enter- 
ing into  conversation  with  her,  she  being 
deemed  incapable  of  conversation  upon  any 
subject;  and,  in  brief,  that  she  was  always 
treated  as  a  child.  She  was  born  in  1781,  and 
lived  with  her  father  until  he  died,  in  1806,  and 
then  resided  with  her  brother,  Leonard,  until 
1813,  when  she  was  put  out  to  board  with 
strangers,  and  continued  with  them  until  1827. 
The  same  account,  substantially,  was  given  of 
her  during  the  time  she  boarded  out.  In  1816 
*and  1817,  when  she  was  upwards  of  [*258 
35  years  of  age,  she  spent  her  time  in  sitting  at 
the  window  of  the  house  where  she  resided, 
without  conversing  with  anyone;  and  would 
sit  there  even  when  the  shutters  were  closed. 
She  would  fly  into  a  passion  on  the  most  tri- 
fling occasions,  would  cry  like  a  child  when 
the  children  of  the  family  in  which  she  board- 
ed refused  to  divide  their  candies  with  her,  and 
could  not  be  taught  the  Lord's  prayer.  From 
1817  until  1827  she  continued  to  cry  when  she 
had  not  her  share  of  cake  and  candies,  was 
helped  at  meals  like  a  child,  eat  her  food 
greedily  and  voraciously:  was  washed,  dressed 
and  put  to  bed  like  a  child;  was  not  permitted 
to  go  into  the  street  alone  and,  generally,  was 

WEND.  26. 


1841 


STEWART'S  EXK   v.  LISPENARD. 


treated  as  an  idiot.  When  in  a  rage,  she  would 
strike  those  about  her,  and  would  be  sent  to 
her  room  and  kept  there  until  she  promised  to 
behave  better. 

In  support  of  the  application  to  admit  the 
will  to  probate,  it  was  shown  that  until  the 
age  of  8  or  9  years,  Alice  had  as  much  intellect 
and  intelligence  as  children  generally,  and  par- 
took in  the  sports  and  amusements  of  children; 
that  she  learned  to  spell  and  could  read  a  little 
in  the  spelling-book,  but  was  inattentive,  and 
her  father  would  not  permit  her  preceptress, 
employed  as  a  teacher  in  the  family,  to  insist 
upon  her  applying  herself  to  her  studies,  and 
after  an  ineffectual  effort  at  a  school  in  the 
neighborhood  to  educate  her,  all  attempts  in 
that  respect  were  abandoned.  Her  temper  was 
very  bad;  she  was  sullen  and  obstinate;  would 
cry  when  her  playmates  offended  her;  run  in 
and  tell  her  father,  who  would  coax  her  and 
indulge  her  in  all  her  whims.  Her  parents  did 
not  attempt  to  control  her;  on  the  contrary,  she 
controlled  her  parents,  giving  them  no  rest  un- 
til they  yielded  to  her  wishes.  She  was  per- 
mitted to  drink  as  much  strong  beer  as  she 
liked,  and  subsequently  wine  and  brandy.  She 
soon  became  daily  intoxicated.  This  course  of 
conduct  was  continued  during  the  lifetime  of 
her  father,  and  whilst  she  resided  with  her 
brother,  Leonard,  she  was  still  indulged  in  the 
259*]  *use  of  strong  drinks,  but  not  to  the 
same  extent  as  during  the  lifetime  of  the  fa- 
ther. She  was  voracious  in  her  appetite  for 
food,  took  no  exercise,  and  became  very  gross 
in  her  person;  she  was  very  near  sighted,  and 
the  defect  in  her  vision  gave  her  an  awkward 
appearance,  holding  objects  obliquely  close  to 
her  eyes;  besides  she  had  the  habit  of  stooping 
and  looking  down.  She  would  hold  inter- 
course only  with  her  intimate  acquaintance, 
and  in  the  presence  of  strangers  was  taciturn 
and  reserved.  Visitors,  judging  from  her  ap- 
pearance and  manners  and  the  way  in  which 
she  was  treated  by  the  family,  generally  con- 
sidered her  an  idiot.  After  she  went  to  board 
with  strangers,  she  was  still  indulged  in  her 
propensity  for  strong  drinks,  but  was  limited 
to  three  or  four  glasses  of  wine  per  day.  In 
1827  her  brother-in-law,  A.  L.  Stewart,  took 
her  into  his  family,  where  she  continued  to  re- 
side until  her  death  in  1836.  By  degrees,  her 
habits  of  intemperance  were  corrected, and  for 
four  or  five  years  previous  to  her  decease  she 
wholly  abandoned  the  use  of  strong  drinks. 
She,  also,  learned  to  control  her  temper;  for 
some  time  after  her  removal  into  the  family  of 
Mr.  Stewart,  she  exhibited  the  irritability  of 
her  temper,  and  beat  the  children  of  the  fami- 
ly, when,  by  way  of  punishment,  as  had  been 
done  while  she  was  at  board,  she  was  sent  to 
her  room.  When,  however,  she  ceased  to  be 
intemperate,  these  occurrences  seldom  hap- 
pened. She  was  admitted  by  Mr.  Stewart  to 
his  table,  and  was  treated  with  kindness  and 
attention  by  himself  and  his  family.  Various 
little  duties  were  assigned  to  her,  all  of  which 
she  discharged  with  judgment  and  discretion. 
She  was  given  the  key  of  a  closet,  in  which 
were  kept  necessaries  for  house-keeping  which 
she  furnished  to  the  servants,  and  when  the 
stores  required  replenishing,  she  would  men- 
tion it.  She  was  made  the  messenger  between 
the  family  and  the  office  of  Mr.  Stewart,  kept 
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in  his  dwelling-house,  to  obtain  money  to  pay 
current  expenses,  which  was  always  given  to 
her  on  her  request,  and  when  money  was 
wanted  for  purchases  *made  on  her  [*26O 
own  account,  she  would  state  the  amount  and 
direct  it  to  be  charged  to  her,  and  the  residue 
to  the  family  expenses.  She  had  charge  of  the 
clothes  given  to  the  washerwoman  from  week 
to  week,  and  would  give  the  necessary  direc- 
tions, and  when  mistakes  occurred  on  the  re- 
turn of  the  clothes,  would  detect  and  have 
them  corrected.  She  took  charge  of  her  own 
clothes,  and  was  very  careful  of  them;  if  they 
wanted  repairing  she  would  give  them  to  the 
seamstress,  and  when  they  wanted  replenish- 
ing, would  say  so.  In  the  absence  of  other 
members  of  the  family,  she  would  give  direc- 
tions to  masons  and  carpenters  employed  in 
making  repairs  and  alterations  about  the  house, 
who  obeyed  her,  and  invariably  found  that 
what  she  had  directed  was  approved.  In  like 
manner  she  would  give  directions  to  the  serv- 
ants to  carry  messages,  who  obeyed  her  the 
same  as  any  other  member  of  the  family;  she 
kept  eye  upon  them,  and  reported  their  mis- 
conduct to  her  neice,  who  was  at  the  head  of 
the  household  of  Mr.  Stewart.  Whilst  she  re- 
sided with  Mr.  Stewart,  she  repeatedly  recog- 
nized individuals  with  whom  she  had  been  ac- 
quainted in  her  youth,  and  whom  she  had  not 
seen  for  many  years;  called  them  by  their 
names,  made  inquiries  respecting  particu- 
lar members  of  their  families,  and  recurred 
to  the  scenes  and  amusements  of  her  youth, 
her  father's  place  and  garden,  fruits,  etc. 
She  would  inquire  of  individuals  living  at 
a  distance,  who  were  in  the  habit  of  visiting 
at  Mr.  Stewart's,  as  to  the  health  of  particular 
members  of  their  families  with  whom  she  was 
acquainted.  In  one  instance,  on  the  return  of 
a  clergyman  from  Europe,  where  he  had  gone 
for  his  health,  she  congratulated  him  on  his  re- 
turn, asked  whether  his  health  was  improved, 
and  inquired  how  his  wife,  who  had  accom- 
panied him,  had  stood  the  voyage.  She  was 
observant  of  occurrences  in  the  family,  and 
predicted  that  a  marriage  would  take  place  be- 
tween one  of  her  nieces  and  a  suitor  who  had 
long  been  intimate  in  the  family,  whom  she 
told,  from  his  increased  attention  to  her  niece, 
"  You  will  be  my  nephew  some  of  these  days;" 
*and  after  an  absence  of  six  weeks  on  [*26  1 
a  bridal  excursion,  she  reminded  him  of  what 
she  had  said.  She  was  in  the  habit  of  riding 
out  in  public  carriages,  and  would  station  her- 
self at  the  window,  to  watch  for  the  carriage 
in  which  she  usually  rode,  and  when  it  ap- 
proached, would  recognize  it.  A  brother  of 
Mr.  Stewart  was  in  the  habit  of  relieving  poor 
people,  and  when  they  called  to  see  him,  she 
would  go  into  the  office  and  inquire  for  him, 
and  observe  that  some  of  his  customers  were 
in  the  entry,  asking  what  she  should  say  to 
them.  Whilst  she  resided  with  Mr.  Stewart, 
her  sister,  Sarah, the  wife  of  Mr.  Stewart,  died, 
and  after  her  death  she  frequently  spoke  of 
her  with  regret.  She  often  spoke  of  her  bav- 
ins: property.  When  vexed  by  the  servants, 
bhe  would  threaten  to  leave  Mr.  Stewart's  fam- 
ily, saying  that  she  had  property  and  was  not 
dependent  on  the  family.  Upon  one  occasion, 
previous  to  1827.  when  two  of  the  daughters 
of  her  brother,  Leonard,  had  called  to  see  her, 
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she  observed,  they  do  not  care  any  thing  about 
me,  they  only  hope  when  I  die  to  get  some  of 
my  property;  but  none  of  them  shall  have  any- 
thing but  my  brother  and  sister  Stewart,  who, 
she  said,  had  been  very  kind  to  her.  At  anoth- 
er time,  speaking  of  her  relatives,  other  than 
Mr.  Stewart's  family,  she  said  that  they  should 
not  have  a  cent  of  her  money ;  that  her  brother, 
as  she  usually  called  Mr.  Stewart,  should  have 
it  nil;  that  he  had  been  a  good  friend  to  her; 
and  at  the  time  of  the  execution  of  her  will, 
she  expressly  declared  that  she  wished  to  leave 
what  she  had  to  Mr.  Stewart.  There  was  no 
evidence,  however,  that  she  had  any  idea  of 
the  extent  of  her  property,  or  that  she  ever 
called  Mr.  Stewart  to  an  account  in  respect  to 
it.  There  were  many  witnesses  examined  on 
both  sides:  those  called  in  opposition  to  the 
granting  of  probate  generally  expressing  the 
opinion  that  she  was  wholly  incapable,  whilst 
those  produced  in  support  of  the  applica- 
tion for  probate  expressed  the  opinion  that 
she  was  fully  capable  to  make  a  will.  Most 
of  the  former  class  formed  their  opinions 
262*]  of  *the  mind  and  understanding  of 
Alice,  from  her  appearance,  peculiar  manner 
and  deportment,  as  exhibited  previous  to  her 
removal  to  the  house  of  Mr.  Stewart,  when  she 
was  looked  upon  and  treated  as  an  idiot;  they 
having  had  no  conversation  with  her,  deeming 
her  incapable  of  conversing  rationally  on  any 
subject;  whilst  the  opinions  of  many  of  the 
hitter  class  of  witnesses  were  formed  after  her 
removal  to  the  house  of  Mr.  Stewart,  where  she 
met  with  kindness,  attention  and  respect,  and 
was  treated  like  a  rational  being.  Several  of 
these  latter  witnesses  stated  that  their  impres- 
sions as  to  the  state  of  the  mind  of  Alice  when 
they  first  saw  her  were  very  unfavorable,  but 
from  constant  intercourse,  and  frequent  and 
familiar  conversation  with  her,  those  impres- 
sions had  been  removed,  and  they  had  come 
to  the  conclusion  that,  though  her  mind  was 
not  naturally  strong,  she  possessed  ordinary 
reasoning  and  discriminating  faculties,  and  in 
confirmation  of  their  opinions,  many  of  the 
facts  above  detailed,  showing  that  she  was  en- 
dowed with  reason  and  understanding,  were 
related  by  them.1 

The  surrogate,  July  26,  1838,  made  a  decree, 
refusing  to  admit  the  will  to  probate.  Where- 
upon Robert  Stewart,  executor  of  the  last  will 
and  testament  of  Alexander  L.  Stewart  (the 
latter  having  died  during  the  pendency  of  the 
proceedings  before  the  surrogate),  appealed 
from  the  decree  to  the  Hon.  Ogden  Edwards, 
circuit  judge  of  the  First  Circuit,  who,  Aug. 
24,  1839,  affirmed  the  decree  of  the  surrogate  ; 
which  decision  was  confirmed  by  the  Chancel- 
lor June  17,  1841,  after  an  appeal  to  him  from 
the  decision  of  the  circuit  judge.  The  execu- 
tor of  A.  L.  Stewart  thereupon  appealed  to 
this  court. 

263*]  *To  the  proper  understanding  of  a 
transaction  alluded  to  in  the  opinions  delivered 
by  the  surrogate  and  by  the  Chancellor,  it  is 

1.— The  above  analysis  of  facts  has  been  prepared 
witbjrreat  care  from  a  voluminous  case  of  upwards 
of  300  pajres ;  but  in  view  of  the  importance  of  the 
principle  establinhed  by  the  decision  of  the  Court 
for  the  Correction  of  Errors,  and  to  enable  the  pro- 
fession to  see  the  evidence  in  detail,  a  copy  of  the 
case  has  been  deposited  in  the  State  Library  at  Al- 
bany, entitled  "  The  Lispenard  Case." 
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necessarv  to  state,  that  after  the  death  of  An- 
thony Lispenard,  the  younger,  by  which  event 
Alice  became  entitled  to  one  sixteenth  part  of 
the  estate  of  her  father,  she,  by  formal  deeds, 
bearing  date  Jan.  6,  1808,  conveyed  to  her 
brother,  Leonard,  and  to  her  sister,  Sarah,  the 
wife  of  Alexander  L.  Stewart,  all  the  estate, 
real  and  personal,  so  acquired  by  her  upon  the 
death  of  her  brother  Anthony,  in  consideration 
of  an  annuity  of  $1,000  ;  half  of  which  was  se- 
cured by  the  bond  of  her  brother,  Leonard, 
and  the  other  half  by  the  bond  of  her  brother- 
in-law.  In  1815,  it  seems  that  Robert  M.  Liv- 
ingston, and  Sarah,  his  wife  (which  Sarah  was 
the  granddaughter  of  Anthony  Lispenard,  Sr., 
and  one  of  the  devisees  named  in  his  will),  be- 
ing dissatisfied  with  the  conveyances  thus  made 
by  Alice  in  1808,  threatened  some  legal  pro- 
ceeding on  the  ground  of  the  alleged  idiocy  of 
Alice  ;  and  that  to  quiet  such  proceeding,  the 
sum  of  $10,000  was  given  to  them  by  the  par- 
ties to  whom  the  conveyances  were  executed  ; 
and  they,  on  their  part,  released  to  Leonard 
Lispenard  and  to  Sarah  Stewart  the  lands 
whereof  Alice  became  seised  on  the  death  of 
her  brother,  Anthony,  and  all  the  interest 
which  they  then  had  or  might  thereafter  have 
in  the  personal  estate  which  Alice  acquired  on 
the  happening  of  that  event,  and  which  by  the 
deed  of  1808,  she  had  conveyed  to  her  brother, 
Leonard,  and  her  sister,  Sarah. 

The  following  opinions  were  delivered  by 
the  Surrogate  and  by  the  Chancellor.  It  is  un- 
derstood that  a  formal  opinion  was  not  de- 
livered by  the  circuit  judge  at  the  time  of  the 
decision  made  by  him. 

By  the  Surrogate,.  This  will  has  been 
propounded  by  the  executor  in  the  usual  form; 
and  its  admission  to  probate  was  resisted  by 
some  of  the  next  of  kin  on  the  ground  that  the 
*testatrix  was  at  no  period  of  her  life  [*264 
possessed  of  sufficient  mind  and  understanding 
to  qualify  her  to  make  a  legal  disposition  of 
her  property. 

The  issue  between  the  parties  involves  the 
question  of  capacity  ;  the  inquiry  has  been  la- 
borious and  protracted  ;  the  testimony  taken, 
exceedingly  voluminous;  and  both  in  conduct- 
ing the  proceedings,  and  on  the  final  argument, 
great  professional  skill  and  ability  have  been 
exercised  and  displayed  by  the  contending  ad- 
vocates. Owing,  perhaps,  to  the  over-anxious 
solicitude  of  the  parties,  the  testimony  has  been 
swollen  to  an  unusual  and  unnecessary  size. 
On  examination,  much  of  it  will  be  found  to 
be  merely  cumulative,  some  of  it  irrelevant, 
and  a  larger  portion  still,  trifling  and  unim- 
portant. Had  but  half  the  number  of  witnesses 
been  examined  and  the  evidence  been  reduced 
to  a  quarter  of  its  present  bulk,  no  material 
injury  would  have  been  sustained  by  either 
party. 

As  in  usual  in  cases  of  disputed  capacity, 
there  is  in  the  present  case  a  considerable  con- 
flict of  opinion  among  witnesses  equally  intel- 
ligent and  deserving  of  credit;  but  on  the  facts 
proved,  and  the  acts  done  (and  on  those  alone 
the  case  must  be  decided),  there  is  less  of  con- 
tradiction and  discrepancy  than  could  have 
been  anticipated.  Before  proceeding  to  an  ex- 
amination of  the  testimony,  it  may  not  be  im- 
proper to  state  in  this  place  a  few  general  prin- 
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•ciples  which  are  to  govern  in  the  decision  of 
this  case,  and  which  are  calculated  to  remove 
some  of  its  apparent  difficulties  and  contra- 
dictions; 

1.  Negative  witnesses  cannot  prevail  over 
positive. 

2.  Mere  opinion  or  general  statements  not 
instructed  with   facts  and   circumstances,  are 
entitled  to  little  weight  or  consideration. 

3.  The  credit  to  be  given  to  the  testimony  of 
witnesses,    other  circumstances  being  equal, 
should  be  in  proportion  to  their  opportunities 
and  abilities  of  judging. 

The  life  of  Alice  Lispenard  may  be  divided 
into  three  periods  :  the  time  she  lived  in  her 
265*]  father's  house  ;  the  time  *she  was  sent 
out  to  board  with  strangers  ;  and  the  time  she 
lived  in  the  family  of  her  brother-in-law,  Mr. 
Stewart ;  and  in  this  order  the  evidence  may 
be  examined  and  compared. 

It  is  unnecessary  to  go  back  to  the  infancy 
of  Alice,  or  to  consider  her  condition  before 
she  attained  her  eighth  year.  Anterior  to  that 
age,  the  difference  in  capacity  between  her  and 
her  companions  of  a  similar  age  was  not  so 
great,  and  had  not  yet  manifested  itself  so 
strongly  as  it  did  at  a  later  period.  It  is  no 
uncommon  thing  to  see  children  whose  looks 
in  early  life  are  heavy,  and  indicative  of  dull- 
ness and  stupidity,  prove  afterwards  to  be  per- 
sons of  excellent  understandings. 

Alice  was  possessed  of  the  five  natural  senses 
which  are  generally  regarded  as  the  inlets  of 
knowledge  ;  she  had  acquired  the  faculty  of 
speech  that  requiress  some  degree  of  mind  and 
memory  ;  and  hopes  were  entertained  by  her 
parents  that  she  was  capable  of  improvement, 
and  of  receiving  at  least  the  ordinary  rudiments 
of  instruction.  A  teacher  in  the  house  was 
provided,  under  whose  charge  she  was  placed; 
the  attempt  of  instructing  her  was  commenced, 
and  was,  no  doubt,  anxiously  pursued  for 
some  time,  when,  to  the  great  grief  of  her  par- 
ents, the  experiment  failed  ;  and  the  extraor- 
dinary and  mortifying  fact  was  disclosed  that 
Alice  was  incapable  of  being  taught  to  read, 
and  much  less  to  write.  The  utmost  length  to 
which  she  ever  progressed  was  to  spell  words 
of  two  syllables;  and  it  is  very  remarkable,  that 
when  more  than  forty  years  afterwards  the  at- 
tempt was  renewed  by  Mrs.  Stewart,  the  result 
was  attended  with  no  better  success.,  and  the 
same  number  of  syllables  again  proved  an  in- 
superable barrier — the  neplus  ultra  of  advance- 
ment. Her  parents  perceiving  that  all  their 
•efforts  to  impart  instruction  were  unavailing, 
and  only  had  the  effect  of  rendering  her  un- 
happy, were  finally  compelled  to  abandon  the 
attempt  as  altogether  hopeless. 

From  the  school  in  the  house,  she  went  with 
her  sister  a  quarter  or  two  to  a  school  in  Dutch 
266*]  St.,  more  probably  *with  a  view  of  ac- 
-companying  her  sister  and  accustoming  her  to 
female  society,  than  with  any  expectation  of 
being  instructed. 

At  this  epoch  of  her  life,  her  mental  defects 
became  apparent  and  striking;  and  she  passed 
from  adolescence  to  womanhood,  possessing 
the  body  of  an  adult  and  the  mind  of  a  child. 

Mrs.  Satterthwaite,  who  had  frequent  oppor- 
tunities of  seeing  her,  and  who,  being  older, 
was  capable  of  observing  and  judging,  de- 
scribes Alice,  when  between  12  and  15  years 
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of  age,  as  having  a  vacant  expression  of  coun- 
tenance, a  foolish  manner  of  holding  her  head, 
dribbling  at  the  mouth,  a  silly  laugh  when 
spoken  to,  and  generally  answering  in  mono- 
syllables ;  requiring  a  person  to  attend  her— 
unable  to  take  care  of  herself— and  washed  and 
put  to  bed  like  a  child— incapable  of  being  in- 
structed, and  never  joining  with  the  rest  of 
the  children  in  their  sports  and  amusements. 

William  Bald  win,  who  lived  with  her  father 
10  years,  and  who  during  this  period  saw  Alice 
every  day,  confirms  this  description,  and  adds 
that  she  knew  nothing  of  the  value  of  money; 
had  seen  the  experiment  tried,  when  she  pre- 
ferred a  sixpence  to  a  dollar,  and  that,  too, 
when  she  was  between  16  and  18  years  of  age. 
She  was  generally  crying,  and  was  voracious 
and  immoderate  in  her  eating  and  drinking. 

Mrs.  Elizabeth  Stanton,  who  was  a  compan- 
ion of  the  oldest  daughter,  Helen,  and  who  was 
about  12  years  older  than  Alice,  represents  her 
appearance  as  that  of  an  idiot;  and  that  as  she 
grew  up  she  was  different  from  other  children, 
never  joining  them  in  their  little  plays  and  di- 
versions; was  of  a  sullen  and  quarrelsome  dis- 
position— would  get  angry  and  cry  for  the 
slightest  cause ;  and  whether  pleased  or  the 
contrary,  exhibiting  pretty  much  the  same  ex- 
pression of  countenance. 

To  meet  this  testimony  in  relation  to  the 
earlier  period  of  Alice's  life,  the  following  wit- 
nesses have  been  brought  *forward  and  [*267 
examined.  Mr.  James  Davidson.  Mrs.  Isabella 
Lee,  Mrs.  Elizabeth  Brower,  Mrs.  Jane  Martin 
and  Mrs.  Jemima  Vreeland,  all  worthy  and 
respectable  persons, but  whose  means  and  abil- 
ity of  observing  and  judging  of  the  actions  and 
character  of  Miss  Alice  were  certainly  inferior 
to  those  produced  on  the  other  side. 

Mr.  Davidson,  a  gentleman  80  years  old.  in 
the  year  1795  lived  in  the  neighborhood  of  Mr. 
Anthony  Lispenard,  and  in  his  occasional  vis- 
its to  the  family,  saw  and  became  acquainted 
with  Alice.  At  first,  he  said  she  was  very  re- 
served and  shy;  but  this  after  a  few  meetings 
wore  off,  and  she  became  easy  and  familiar. 
In  their  walks  through  the  garden  and  their 
visits  to  the  greenhouse,  she  would  point  out 
what  she  thought  worthy  of  notice,  and  would 
discourse  about  the  plants  and  fruits.  Her 
appearance  was  that  of  a  person  indulged  and 
humored  in  everything  she  wanted;  and  with 
respect  to  her  going  to  school,  he  says,  she 
went  or  stayed  at  home  just  when  she  pleased. 
The  old  gentleman,  in  making  this  last  obser- 
vation, it  is  presumed,  was  not  aware  of  the 
fact  that  the  school  happened  to  be  kept  in  the 
same  house.  The  other  witnesses  were  com- 
panions and  playmates  of  Miss  Alice,  and  all 
of  them  her  juniors  in  years.  The  recollection 
of  events  occurring  before  the  age  of  10,  after 
the  long  lapse  of  45  years,  must  necessarily  be 
obscure.uncertain.and  imperfect;  and  although 
not  absolutely  to  be  rejected  as  evidence, 
should  always  be  received  with  great  caution 
and  distrust.  Everyone's  own  experience  will 
testify  how  vague  and  unsatisfactory  are  such 
reminiscences,  and  how  apt  they  are  to  be 
mixed  and  confounded  with  information  and 
impressions  subsequently  acquired  and  pro- 
duced. 

One  of  these  witnesses,  Mrs.  Elizabeth 
Brower,  appears  to  have  been  sensible  of  her 
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own  incompetency  in  this  respect,  and  when 
asked  whether  she  observed  any  difference  be- 
tween the  understanding  of  Alice  and  of  other 
children,  very  properly  and  discreetly  an- 
268*]  swered,  "  No;  I  did  not  at  the  *time;  I 
was  a  child  myself;"  and  perhaps,  with  great 
truth  and  propriety,  some  of  the  other  wit- 
nesses might  have  made  a  similar  confession. 

The  testimony  of  Mr.  Davidson  and  of  these 
female  witnesses,  is  of  a  general  and  negative 
character,  and  does  not  contradict  in  any  one 
essential  or  important  particular,  the  statement 
rendered  by  the  previous  witnesses.  There 
may,  indeed,  be  found  some  variation  in  their 
relations,  in  some  minor  or  subordinate  mat- 
ters, such  for  example,  as  to  her  joining  and 
participating  in  the  sports  and  amusements  of 
her  companions;  but  as  every  difference  is  not 
a  contradiction,  it  is  easy  to  perceive  that  both 
representations  may  be  correct,  or  nearly  so; 
and  if  this  distinction  bad  been  kept  in  mind, 
a  great  deal  of  discussion  might  have  been 
spared,  if  not  altogether  avoided. 

We  are  told  by  one  of  these  witnesses,  Mrs. 
Isabella  Lee,  that  in  playing  school,  Alice 
would  act  the  madam  and  punish  the  other 
children  if  they  did  not  know  their  lesson.  To 
show  how  happily  and  aptly  she  performed  the 
character  of  a  pupil,  I  would  refer,  by  way  of 
contrast,  to  the  testimony  of  Mrs.  Elizabeth 
Stanton,  where  it  is  stated,  when  they  were 
trying  to  teach  her.  she  would  get  into  a  pas- 
sion, throw  the  book  at  her  teacher's  head, and 
refuse  to  say  any  more  of  the  lesson. 

In  1806,  when  Alice  was  in  her  25th  year,  her 
father,  Mr.  Anthony  Lispenard,  died,  having 
first  made  and  executed  his  last  will  and  testa- 
ment, by  which,  after  making  provision  for 
the  support  of  his  wife  and  his  daughter,  Alice, 
he  leaves  all  his  estate,  real  and  personal, 
equally  between  his  sons,  Leonard,  Thomas 
and  Anthony,  his  daughter,  Sarah,  and  his 
granddaughter,  Sarah  Bache.  With  respect  to 
his  daughter,  Alice,  it  contains  the  following 
remarkable  provision:  "And  as  it  has  pleased 
Almighty  God,  that  my  daughter  should  have 
such  imbecility  of  mind  as  to  render  her  inca- 
pable of  managing  and  taking  care  of  proper- 
ty, my  will  further  is,  that  she  be  allowed  five 
hundred  dollars  for  her  maintenance  during 
269*1  her  natural  life."  Here  *is  the  solemn 
and  deliberate  judgment  of  her  father  himself, 
who,  above  all  other  persons,  was  best  ac- 
quainted with  the  character  of  his  unfortunate 
child;  and  made,  too,  at  a  period  when  there 
was  no  contest  about  property,  to  alienate  the 
affections,  harden  the  heart,  and  influence  the 
judgment. 

The  propriety  and  correctness  of  providing 
in  this  way  for  his  daughter  was  assented  to 
by  the  friends  and  acquaintances  of  the  fam- 
ily; nor  was  it  ever  known  or  heard  that  the 
other  children  accused  their  parent  of  injustice 
in  not  leaving  their  sister  an  equal  portion  of 
the  estate. 

In  the  course  of  this  investigation,  a  charge 
deeply  affecting  the  character  of  this  gentle- 
man has  been  made,  from  a  quarter  that  was 
hardly  to  have  been  expected.  Upwards  of  80 
years  have  passed  away  since  his  remains  have 
been  consigned  to  the  grave,  when  some  of  his 
own  descendants  undertake  to  prove  that  the 
imbecility,  which  he  refers  to  the  act  of  God, 
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was  occasioned  by  bis  own  mistaken  indul- 
gence, in  neglecting  her  education;  and  what 
is  still  more  incredible,  by  the  direct  encour- 
agement which  he  afforded  her  in  early  life,  in* 
Gratifying  a  propensity  to  excessive  drinking, 
he  justice  of  the  case,  and  a  due  respect  to- 
the  memory  of  Mr.  Lispenard,  equally  demand 
that  an  accusation  so  serious  and  extraordi- 
nary should  be  fully  and  deliberately  exam- 
ined. 

Mr.  Lispenard  was  a  gentleman  of  education 
himself,  and  was  not  insensible  of  its  utility 
and  importance.  He  gave  all  his  other  chil- 
dren a  good  education  and,  as  it  was  not  con- 
venient to  send  Alice  to  a  public  school,  he 
procured  a  private  teacher  for  her  in  his  own 
family.  To  ascribe  her  inability  to  be  instruct- 
ed to  his  improper  indulgence,  rather  than  to- 
natural  and  constitutional  weakness  of  mind. 
is  unreasonable  and  contrary  to  all  probability. 
He  furnished  her  with  all  the  means  and  op- 
portunities of  improvement;  and  what  more 
could  be  expected  of  him?  but  he  was  unuble 
to  give,  what  her  Creator  for  inscrutable  ends 
had  withheld,  an  understanding  capable  of  re- 
ceiving instruction.  He  was  a  kind  [*27O 
and  indulgent  parent;  and  towards  Alice  he 
might  have  manifested  a  more  tender  affection 
than  to  his  other  children,  because  she  was 
more  helpless,  and  stood  in  greater  need  of  as- 
sistance and  attention.  This  kindness,  pro- 
ceeding from  feelings  of  compassion, was  only 
the  consequence  ana  not  the  cause  of  her  de- 
ficiency. If  Alice  had  been  like  other  girls, 
after  coming  to  years  of  reflection,  she  would 
of  her  own  accord  have  made  the  necessary 
exertions  to  remove  the  opprobrium  and  dis- 
grace of  not  being  able  to  read  and  write. 

It  is  undoubtedly  a  fact  that  Alice,  in  early 
life,  manifested  an  inclination  to  drink;  and 
this,  together  with  her  voraciousness  in  eating, 
may  be  regarded  as  evidences  of  unsoundness 
of  mind.  The  first  witness  who  speaks  of  this 
fondness  of  drinking,  and  of  her  being  more 
indulged  in  it  than  was  proper  or  becoming,  is 
Mrs.  Elizabeth  Stanton.  What  she  says  on  the 
subject  is  very  vague  and  general;  she  gives 
no  particulars  as  to  the  quantity  drank,  or 
whether  the  habit  commenced  at  the  time  she 
went  to  school,  or  at  a  subsequent  period.  £he 
herself  never  witnessed  the  effects  of  drinking 
on  Alice;  she  had  only  heard  of  them.  The  next 
witness  'who  testifies  to  the  habit  of  intem- 
perance, and  of  its  encouragement  by  her  par 
ents,  is  Phoebe  Thompson,  a  colored  woman  ; 
she  states  that  her  intemperance  was  habitual; 
that  for  years,  it  commenced  every  day  about 
10  o'clock,  and  continued  until  night;  and  that 
from  ten  till  one  in  the  day  was  the  worst  time: 
that  she  never  knew  her  to  be  sober  a  whole 
day;  and  that  her  father  and  mother,  instead 
of  restraining  her,  encouraged  her  in  the  habit. 
Her  drink  was  at  first  beer,  and  afterwards 
either  brandy  or  spirits;  she  at  first  used  to 
reel  or  stagger  when  under  the  influence  of 
liquor;  but  she  got  so  accustomed  to  drinking 
that  she  at  last  never  walked  straight.  That 
every  day,  about  12  o'clock,  Alice  brought 
from  the  house  to  the  kitchen  the  liquor  that 
was  measured  out  for  the  servants;  each  serv- 
ant had  his  own  cup— and  if  she  thought  any 
one  had  already  enough,  she  would  withhold 
*his  share.  Drunk  every  day,  and  at  [*27  1 
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12  o'clock,  when  in  the  worst  state,  bringing 
and  measuring  very  carefully  the  liquor  to  the 
servants! — a  statement  so  improbable,  absurd 
and  contradictory,  carries  with  it  its  own  re- 
futation, and  only  injures  the  cause  it  was  in- 
tended to  sustain.  Baldwin,  who  kept  the  keys 
of  the  wine  and  beer  cellar,  and  of  the  side- 
board, says  that  in  her  earlier  days  she  did  not 
drink  to  any  excess  ;  and  that  it  was  not  until 
she  was  about  20  years  of  age,  long  after  her 
school  days,  that  she  began  to  take  too  much. 
That,  on  discovering  this  inclination,  so  far 
were  her  parents  from  giving  it  any  encourage- 
ment that  no  wine  or  liquors  were  suffered  to 
stand  on  the  sideboard  ;  they  were  kept  under 
lock,  and  a  moderate  allowance  was  furnished 
to  her  two  or  three  times  a  day — a  glass  of  wine 
at  dinner,  and  sometimes  a  glass  of  brandy  and 
water  after.  For  two  or  three  years  previous 
to  her  father's  death,  she  was  never  permitted 
to  help  herself.  Mrs.  Charity  Hendrickson,  a 
nurse  in  the  family  of  Mr.  Leonard  Lispenard, 
gives  pretty  much  the  same  representation;  she 
says  that  Alice  was  a  woman  grown  when  she 
went  to  live  there,  and  that  she  was  disposed 
to  drink  too  much  if  she  could  get  it;  evidently 
implying  that  she  was  put  under  restraint.  It 
should  be  recollected  that,  in  Mr.  Lispenard's 
time  drinking  during  the  day,  and  particularly 
at  dinner,  was  a  much  more  common  practice 
in  families  than  at  present.  We  have  lived  to 
see  a  great  moral  reform  in  this  respect.which 
it  is  hoped  will  arrest  the  future  progress  of 
this  degrading  and  destructive  habit. 

As  Alice  was  a  large,  unwieldly  woman,  tak- 
ing but  little  exercise  and  eating  too  much,  a 
certain  quantity  of  drink  was  probably  consid- 
ered as  conducive  to  her  health ;  and  under  this 
persuasion  more,  perhaps,  would  be  sometimes 
given  than  was  either  necessary  or  beneficial — 
and  it  would,  no  doubt,  occasionally  happen, 
when  the  proper  precautions  were  neglected, 
and  she  should  get  access  to  it,  she  would  in- 
dulge too  freely.  That  the  habit  of  intemper- 
ance was  never  fixed  or  established,  and  that 
272*]  she  was  *in  this  respect  easily  con- 
trolled, appears  clearly  and  satisfactorily  from 
the  whole  subsequent  course  of  her  life.  If  at 
any  time  after  her  father's  death  she  drank  too 
much,  it  was  when  she  was  staying  a  few 
months  in  the  house  of  Mr.  Stewart  himself,  in 
the  time  of  Elizabeth  Barker,  who  deposes  that 
besides  beer  at  dinner  she  gave  her  three  glasses 
a  day  of  brandy  and  water,  and  that  very 
strong,  sometimes  two  wine-glasses  full  at  a 
time.  When  she  lived  with  Mrs.  Freeman,  she 
was  allowed  four  glasses  of  wine  and  water  a 
day;  at  Mrs.  Goodwin's  three  glasses;  and  at 
Mrs.  Taylor's  the  same  quantity.  An  allow- 
ance so  small  as  was  testified  to  have  been  fur- 
nished in  these  last  three  families,  could  not 
possibly  be  productive  of  any  injurious  conse- 
quences; and  it  might  be  regarded  as  moderate 
even  by  one  who  adheres  to  the  practice  of 
total  abstinence.  For  the  long  period  of  four- 
teen years  she  was  limited  to  the  like  quantity; 
and  yet  strange  to  relate  Mrs.  Stewart  declares, 
that  when  Alice  came  to  live  in  her  father's 
house,  her  habits  were  intemperate,  and  con- 
tinued so  within  four  or  five  years  previous  to 
her  death.  This  statement  of  Mrs.  Stewart  can- 
not be  correct ;  and  the  only  way  to  account 
for  it  is,  that  she  confounds  the  propensity  with 
WBND.  26. 


the  habit.  The  inclination  she  most  certainly 
had  ;  it  was  never  eradicated,  and  she  would 
always  gratify  it  whenever  she  could  get  the 
opportunity. 

From  all  these  facts  and  reasonings  it  con- 
clusively appears,  that  Alice's  imbecility  of 
mind  was  neither  owing  to  a  neglected  educa- 
tion, nor  to  early  unrestrained  indulgence;  but 
in  ascribing  it  to  the  will  of  God,  her  father  as- 
signed the  true  and  only  cause. 

After  the  death  of  her  father,  Alice  lived  in 
the  family  of  her  brother,  Leonard  Lispenard, 
about  seven  years.  During  this  period  nothing 
very  particular  or  material  is  related  of  her. 
Mrs.  Charity  Hendrickson  who  lived  in  the  same 
house  at  this  time,  says  that  she  neither  be- 
lieved her  to  be  a  perfectly  sensible  woman  in 
all  things,  nor  a  perfect  idiot.  In  1813  we  find 
her  boarding  with  Mrs.  *Hewlett,  where  [*2  7  3 
she  lived  about  five  years.  The  only  witnesses 
who  testify  of  her  during  this  time  are  Mrs. 
Harriet  G.  Freeman,  the  daughter  of  Mrs. 
Hewlett,  Mrs.  Lucretia  Burtsell,  the  sister-in- 
law  of  Mrs.  Freeman  and  Mr.  William  Brown- 
ing, a  boarder  in  the  house.  Two  of  the  wit- 
nesses living  in  the  same  house,  had  daily 
opportunities  of  observing  her;  they  are  all  dis- 
interested, intelligent  and  respectable  ;  and  in 
what  they  state  they  saw  and  remarked,  they 
have  not  been  contradicted.  Miss  Alice  is  de- 
scribed by  them  as  being  awkward  in  her  ap- 
pearance and  attitudes,  and  sitting  alone  day 
and  night  by  the  window,  whether  open  or 
shut ;  holding  no  conversation  with  anybody; 
as  extremely  passionate,  and  crying  on  the  most 
frivolous  occasions,  like  a  child,  and  some- 
times for  no  greater  cause  than  not  giving  her 
candies.  In  her  eating  she  was  voracious  and 
would  consume  whatever  was  put  on  her  plate, 
whether  more  or  less,  so  it  was  found  neces- 
sary to  put  her  under  restraint. 

At  Mrs.  Goodwin's,  where  she  lived  for  a  year 
after  leaving  Mrs.  Hewlett,  she  is  represented 
by  Mrs.  Stanton  as  knowing  nothing  of  the 
value  of  money,  and  as  incompetent  to  take 
charge  of  an  ordinary  house,  to  sew  or  to  make 
purchases  for  herself. 

From  this  last  place  Alice  was  transferred  to 
the  house  of  Mrs.  Taylor,  under  whose  care 
and  charge  she  remained  for  the  long  space  of 
1 1  years.  The  witnesses  who  depose  in  rela- 
tion to  this  particular  time,  on  the  part  of  the. 
next  of  kin,  are  Mrs.  Helen  Gray,  the  daughter 
of  Mrs.  Taylor;  Mrs.  Maria  Taylor,  a  daughter- 
in-law,  and  Henry  B.  Taylor.  All  of  these  wit- 
nesses are  of  unexceptionable  character;  and 
with  their  means  and  opportunities  of  infor- 
mation, their  relations  are  entitled  to  the  full- 
est credit.  A  more  helpless,  weak  and  de- 
graded being  can  scarcely  be  imagined,  than 
Alice  is  described  in  their  testimony.  Mr. 
Stewart  first  paid  Mrs.  Taylor  $5  a  week  for 
her  board, which  he  afterwards  (for  what  cause 
is  not  explained)  had  reduced  to  *20  [*274 
shillings  or  $3  a  week.  In  obedience  to  his 
directions,  Alice  was  made  to  carry  up  to  her 
room  wood  and  water,  in  order  to  keep  her  in 
exercise;  and  she  submitted  to  this  drudgery 
without  the  slightest  murmur  or  complaint. 
When  she  misbehaved,  Mrs.  Taylor  would  or- 
der her  to  be  confined  to  her  room,  there  to 
remain  until  sent  for;  and  to  this  also  she  would 
submit  without  offering  the  slightest  resistance. 
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She  was  unable  to  keep  either  her  person  or 
her  clothes  neat  and  tidy:  they  had  to  dress  her 
like  a  child;  and  it  was  some  years  before  she 
could  be  brought  to  wash  herself  in  the  morn- 
ings with  cold  water.  At  meals  she  would 
sometimes  eat  so  fast  and  voraciously  that  Mrs. 
Taylor  would  have  to  strike  her  on  the  back 
to  "keep  her  from  choking.  She  was  totally 
unacquainted  with  the  value  or  use  of  money. 
Mrs.  Taylor  tried  to  teach  her  to  distinguish  a 
two  shilling  piece  from  a  balf  dollar,  but  was 
never  able;  and  when  offered  money  she  has 
been  known  to  prefer  a  cent  to  a  half  dollar. 
When  irritated,  she  could  be  pacified  with  a 
promise  of  sugar  candy;  and  if  she  was  disap- 
pointed in  getting  it  she  would  cry  like  a  little 
child. 

Two  of  Mrs.  Stewart's  daughters  were  mar- 
ried during  the  time  Alice  was  living  with  Mrs. 
Taylor  ;  but  she  was  not  present  at  the  wed- 
ding of  either;  and  it  is  fair  to  presume  that 
she  was  not  invited. 

This  is  a  brief  summary  of  the  testimony  of 
these  witnesses  ;  and  that  it  is  but  feebly  and 
unsuccessfully  encountered  by  such  witnesses 
as  Margaret  Murden,  Sarah  Warner  and  Isa 
bella  Bard  will  hardly  be  denied  by  any  one 
who  will  take  the  trouble  of  examining. 

Passing  over  their  inferior  opportunities  of 
observing,  the  testimony  of  the  last  named 
witness  is  liable  to  the  same  objections  urged 
against  some  of  the  former  ones.  They  do  not 
directly  contradict  the  statements  made  by  the 
other  witnesses,  nor  do  they  present  facts  or 
circumstances  that  are  inconsistent  with  their 
representations,  or  that  even  render  them  im- 
probable. For  instance,  Mrs.  Helen  Gray  de- 
275*]  poses  *that  Alice  on  one  occasion  was 
found  choking  her  little  son  about 6  years  old, 
until  he  was  black  in  the  face.  Is  this  fact, 
thus  positively  stated  by  a  credible  and  un- 
im peached  witness,  contradicted  or  rendered 
doubtful,  because  Mrs.  Warner  sometimes  com- 
mitted to  Alice  the  care  of  her  own  little  child, 
when  no  similar  attempt  to  injure  was  made, 
and  no  bad  consequences  ensued  ?  Again  ; 
nothing  is  better  established  than  that  Alice 
was  not  Intrusted  with  her  own  money,  and 
that  all  purchases  were  made  for  her.  Is  this 
fact  impugned  or  in  any  degree  weakened  by 
the  same  witness  stating  that  on  one  occasion 
.  Alice,  accompanied  by  herself  and  by  one  of 
Mrs.  Taylor's  daughters,  laid  out  three  or  four 
shillings  in  the  purchase  of  pins,  needles  and 
thread  ? 

In  the  selection  of  the  several  places  where 
Alice  was  sent  to  board,  she  appears  never  to 
have  been  consulted.  The  families  with  whom 
she  lived  were  all  decent  and  respectable,  but 
some  of  them  occupying  only  a  part  of  a  house, 
and  none  of  them  employing  a  servant,  they 
necessarily  did  not  possess  those  conveniences, 
comforts  and  accommodations  which  her  cir- 
cumstances and  condition  of  life  gave  her  a 
right  to  expect. 

The  last  stage  that  Alice  made  in  the  journey 
of  life  was  in  1828,  when  Mr.  Stewart  took  her 
into  his  own  house.  The  days  she  passed  in 
the  house  of  her  brother  in-law  were  the  hap- 
piest and  most  tranquil  of  her  life.  She  was 
treated  with  uniform  attention,  kindness  and 
respect  by  every  member  of  his  family;  and  if 
on  some  occasions  it  became  necessary  to  con- 
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trol  her  by  the  exercise  of  a  little  authority,  It 
was  always  done  with  good  sense,  moderation 
and  humanity.  The  principal  witnesses  who 
testify  in  behalf  of  the  heirs  at  law  of  Alice  at 
this  period,  are  Sarah  Ann  Fisher,  Isabella 
Henderson  and  Jane  King.  These  witnesses 
lived  as  domestics  In  Mrs.  Stewart's  family  the 
last  two  years  of  Alice's  life;  none,  therefore, 
could  have  better  means  and  superior  oppor- 
tunities of  noticing  and  judging.  They  all 
*concur  in  representing  Alice  at  this  [*JJ76 
time  to  be  the  same  dependent,  helpless  and 
subvervient  being  as  formerly  ;  incapable  of 
rational  conversation  ;  exercising  no  self  gov- 
ernment; passive  under  restraints,  and  submit- 
ting to  be  imprisoned  in  her  room  whenever  it 
was  ordered.  The  important  fact  that  Alice 
was  frequently  subjected  to  confinement  as  a 
punishment  when  guilty  of  misbehavior,  was 
first  revealed  by  Isabella  Henderson,  and  was 
afterwards  confirmed  and  established  by  the 
evidence  of  the  Taylors  and  Mrs.  Stewart  her- 
self. Nothing  has  been  alleged  against  the 
character  of  these  witnesses,  except  their  being 
called  discarded  servants  ;  an  epithet  entirely 
unmerited,  as  there  is  no  evidence  that  any  of 
them  were  dismissed  for  improper  or  unworthy 
conduct. 

In  this  stage  of  the  investigation,  the  execu- 
tor introduced  a  long  array  of  witnesses,  com- 
posed of  physicians,  divines,  lawyers,  seam- 
stresses, washerwomen,  carpenters,  masons, 
coachmen,  members  of  his  own  family,  and  oc- 
casional visitors  at  his  house.  Many  of  these 
witnesses  had  little  or  no  acquaintance  with 
Alice  beyond  exchanging  the  usual  salutations 
when  they  happened  to  meet ;  and  not  a  few 
are  to  be  found  among  them  who  scruple  not 
to  declare,  that  in  point  of  understanding  she 
was  as  sound  and  good  as  most  people.  Cer- 
tainly witnesses  who  can  render  such  testimony 
are  unworthy  of  serious  attention;  not  that  they 
intend  to  swear  falsely,  but  oecause  the  opinion 
they  express  is  inconsistent  with  admitted  facts 
in  the  case;  and  is,  moreover,  contradicted  by 
higher  and  better  testimony  on  the  same  side. 
Vague  generalities  and  opinions,  accompanied 
by  no  specific  facts,  actions  and  circumstances, 
characterize  this  testimony  on  the  part  of  the 
executor;  and  when  properly  weighed  and  ana- 
lyzed will  be  found  to  amount  to  little  more 
than  this  :  that  Alice  had  her  prejudices  and 
attachments,  and  was  not  insensible  to  neglect 
or  attention;  that  she  could  remember  persons 
whom  she  had  not  seen  for  a  long  time  ;  that 
she  could  carry  and  bring  back  messages  with 
accuracy  and  a  kind  of  mechanical  precision  ; 
*and  that  she  could  make  and  answer  [*277 
inquiries  and  questions  on  trite  and  familiar 
subjects,  such  as  the  state  of  the  weather  and 
of  health.  Now  the  ability  to  do  all  this,  and 
even  more,  is  not  incompatible  with  great  im- 
becility of  mind  ;  and  in  confirmation  of  this 
opinion  I  cite  from  1  Hagg.,  9  Eccl.,  384,  In- 
ffram  v.  Wyatt;  the  observations  of  that  learned, 
able,  and  upright  judge,  Sir  John  Nichols  : 
"  When  imbecility  is  original  or  connate,  the 
memory  is  often  perfect,  especially  in  trifling 
and  simple  circumstances,  though  'he  other 
mental  powers  remain  infantine.  The  brain 
has  never  developed  itself.  In  such  an  indi- 
vidual, some  improvement  may  take  place  ; 
some  progress  in  knowledge  beyond  mere  in- 
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fancy  will  have  been  made,  by  the  help  of 
memory,  by  imitation,  by  habit.  Such  a  per- 
son will  recollect  facts,  circumstances,  and 
places,  and  hackneyed  quotations  ;  will  con- 
duct himself  orderly  and  mannerly,  and  will 
make  a  few  rational  remarks  on  familiar  and 
trite  subjects." 

Of  the  little  importance  to  be  attached  to 
mere  opinion,  it  will  perhaps  not  be  useless  or 
inappropriate  to  adduce  one  or  two  instances 
by  way  of  illustration. 

Dr.  Neilson,  one  of  the  subscribing  witnesses 
to  the  will,  a  respectable  man,  and  a  physician 
of  high  reputation,  many  years  ago,  at  the  re- 
quest of  Mr.  Stewart,  gave  the  following  cer- 
tificate :  "I  have  had  frequent  opportunities 
of  conversing  with  Miss  Alice  Lispenard,  and 
judging  of  her  mental  faculties,  and  am  of 
opinion  that  her  natural  powers  are  sufficient- 
ly good  for  any  transaction  which  requires 
memory  or  judgment ;  and  if  her  education  had 
been  carefully  attended  to,  she  would  at  this 
time  be  a  useful  member  of  society."  The  opin- 
ion here  expressed  is  explicit,  ample  and  un- 
qualified ;  and  coming  from  so  respectable  a 
source,  if  not  satisfactory,  was  at  least  deserv- 
ing of  high  and  serious  consideration.  But  how 
does  everything  that  is  material  or  important 
in  this  certificate  vanish  in  the  doctor's  cross 
examination:  "I  often  (I  quote  his  words)  con- 
278*]  versed  with  *her,  but  did  not  find  her 
of  ordinary  understanding.  I  believe  she  was 
a  weak  woman  ;  but  whether  she  was  capable 
of  buying  or  selling  I  cannot  answer,  as  I  don't 
know  that  that  duty  was  ever  put  upon  her." 
Again;  "  I  have  been  present  when  she  was 
transacting  business,  such  as  the  after  duties 
of  the  table,  in  washing  cups  and  saucers,  and 
attending  to  household  concerns.  I  don't  know 
that  I  have  ever  seen  her  engaged  in  any  oth- 
er household  transactions  than  washing  cups 
and  saucers." 

The  second  example  of  the  futility  of  opin- 
ion, is  furnished  from  the  testimony  of  the 
Rev.  Charles  S.  Stewart,  the  son  in-law  of  Mr. 
Stewart,  a  respectable  clergyman,  and  well 
known  to  the  public  and  the  literary  world, 
by  his  useful  and  entertaining  writings.  In  an- 
swer to  a  question  put  him  on  his  cross-ex- 
amination respecting  Alice's  religious  knowl- 
edge and  instruction,  he  says:  "Her  confession 
of  guilt  might  have  implied  a  knowledge  of  de- 
pravity of  nature,  the  necessity  of  forgiveness, 
and  the  ability  of  God  to  forgive  in  any  cir- 
cumstances, might  (when  instruction  had  been 
received,  as  was  the  fact  in  her  case)  imply  a 
knowledge  of  the  atonement  of  Jesus  Christ. 
Prayer  is  a  means  by  which  we  receive  the  in 
fluence  of  the  Holy  Spirit;  and  as  she  said  she 
constantly  prayed,  it  may  naturally  be  inferred 
that  it  was  for  that  influence."  Turn  now  to 
the  testimony  of  Sarah  Ann  Fisher.  In  reply 
to  a  question,  why  she  thought  Alice  had  no 
idea  of  a  Supreme  Being,  she  observes  :  "I 
have  often  taken  the  Bible,  and  in  reading  it 
to  her  she  did  not  understand.  When  I  would 
read  it  to  her,  she  would  ask  what  was  the 
meaning  of  Christ,  and  ask  who  Christ  was  ? 
She  would  then  turn  around  and  laugh,  and 
say,  'Oh,  you  devil;'  and  then  would  go  down 
stairs  laughing,  and  perhaps  she  would  laugh 
till  she  got  down  to  her  room."  What  a  com 
mentary  is  this  on  sentiments  thus  gravely  and 
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solemnly  expressed,  and  what  an  illustration 
does  it  present  of  the  immense  difference  be- 
tween opinion  and  facts. 

*If  some  of  these  witnesses  had  been  [*279 
duly  informed  of  the  extent  of  Alice's  defi- 
ciencies, they  would  not  probably  have  been 
so  ready  to  express  themselves  in  favor  of  her 
understanding. 

Dr.  Greaves,  one  of  the  medical  gentlemen 
who  gave  a  certificate  to  the  same  effect  as  Dr. 
Neilson,  being  asked  whether  he  knew  she 
could  read?  answered:  "I  do  not,  and  did  not 
inquire  ;  I  should  have  thought  it  an  insult  to 
have  asked  her;"  evidently  showing  by  his  an- 
swer that  he  took  it  for  granted  that  she  could ; 
whereas,  nothing  is  better  established,  not- 
withstanding all  the  pains  taken  and  efforts  re- 
peatedly made,  that  she  was  never  capable  of 
being  taught  to  read. 

I  quote  the  evidence  of  Mr.  Averill,  a  very 
respectable  and  intelligent  witness  produced  in 
behalf  of  the  executor: 

"  Q.  Do  you  suppose  it  was  possible  to  teach 
her  to  repeat  and  understand  the  Lord's  Prayer? 

Ans.  Yes  ;  I  think  there  is  no  question"  but 
she  could  have  been  taught. 

Q.  If  the  attempt  had  been  made  and  had 
failed,  would  that  alter  your  opinion  of  her 
intellect? 

Ans.  Yes." 

Yes,  Alice  could  listen  to  the  stories  of  the 
nursery,  and  could  repeat  some  of  the  simpler 
rhymes  from  the  melodies  of  Mother  Goose, 
but  the  Lord's  Prayer  she  never  was  able  dur- 
ing her  whole  life  to  commit  to  memory! 

It  is  amusing  to  observe  how  some  of  these 
witnesses  occasionally  overshoot  the  mark,  by 
relating,  as  proof  of  her  understanding,  obser- 
vations and  actions  from  which  a  reflecting 
person  would  draw  an  opposite  conclusion. 
Examples  of  this  kind  may  be  found  in  Mrs. 
Stewart's  testimony;  but  I  shall  not  cite  from 
her  at  present. 

Betsey  Stockton,  a  colored  woman:  "I  recol- 
lect of  her  coming  in  one  day  when  I  was  busy, 
and  she  said,  '  What  are  you  about  ? '  I  ob- 
served, I  am  going  to  be  married  ;  and  she 
said,  '  You  are  going  to  die  one  day  and  get 
married  *the  next ;  I  would  rather  see  [*28O 
it  than  hear  tell  of  it;'  and  then  she  turned  up 
her  nose,  giving  her  head  a  toss,  and  went  out 
laughing.  One  very  cold  day  there  was  to  be 
some  person  baptized,  and  she  said  she  would 
not  be  a  Baptist,  to  be  baptized  on  such  a  day 
— and  laughed,  and  asked  if  they  dipped  them 
the  same  as  they  did  candles?"  and  the  witness 
adds,  "she  spoke  of  the  whole  thing  with  de- 
rision." 

Again;  to  the  question  whether  she  saw  Al- 
ice frequently  during  her  last  sicknes,  the 
same  witness  says  :  "I  did  ;  I  was  with  her 
most  of  the  time  ;  she  talked  as  other  people 
talk.  If  she  wanted  anything,  she  would  ask 
for  it.  If  medicine  was  given  to  her  she  would 
take  it.  I  think  it  was  the  second  day  after 
her  attack,  she  thought  she  was  better,  and  got 
up  ;  she  walked  towards  the  window,  and 
looked  out,  and  said  that  when  her  sister  died 
she  had  a  large  funeral;  she  said  they  put  her 
in  a  coffin  with  a  silver  plate  with  her  name 
and  age  upon  it  ;  and  that  when  she  died  she 
would  like  to  be  put  in  such  a  coffin,  and  laid 
in  the  same  room  which  she  said  was  the  spare 
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room.  She  spoke  of  dying  several  times;  one 
time  she  called  out,  '  I  wish  I  was  dead.'  im- 
patiently ;  she  appeared  to  be  in  pain.  I  told 
her  it  was  wrong — she  ought  to  try  to  be  pa- 
tient; she  said  she  could  not  help  it,  and  asked 
me  if  I  thought  there  was  any  pain  in  heaven? 
I  told  her  no  ;  'well,'  said  she,  'I  don't  know 
what  sort  of  a  place  it  is.'" 

So  Hannah  Norman:  "  I  have  seen  her  take 
a  book  in  her  hand  and  look  at  it  for  an  hour 
at  a  time.  I  never  saw  her  read,  but  I  believe 
she  could  read." 

Another  instance  of  this  kind  may  be  taken 
from  the  testimony  of  Mr.  Edmonds,  one  of 
the  most  circumspect,  scrupulous  and  judi- 
cious witnesses  examined  in  the  course  of  this 
contest ;  these  are  his  words:  "  She  was  given 
to  strong  passions.  I  have  seen  her  come  into 
the  office  about  dinner  time;  she  had  some 
two  or  three  doors  to  pass  through,  and  before 
I  saw  her  I  have  heard  a  tremendous  slam- 
281*]  ming  *of  the  doors;  she  would  say  that 
her  dinner  was  ready.and  that  was  just  the  time 
her  brother  chose  to  send  her  of  errands — and 
she  would  appear  to  be  so  angry  as  hardly  to 
be  able  to  give  utterance  to  what  she  had  to 
say  ;  it  was  soon  over,  however.  I  have  seen 
her  shortly  after,  and  she  appeared  to  be  in 
good  humor."  These  sayings  and  actions  of 
Alice  require  only  to  be  stated;  they  speak  for 
themselves,  and  no  comments  are  necessary. 
As  I  may  not  have  occasion  to  refer  again  to 
to  the  testimony  of  Mr.  Edmonds,  I  will  take 
this  opportunity  of  adverting  to  one  particular 
part  that  demands  a  little  notice:  "Q.  Did  you 
ever  leave  her  in  sole  charge  of  the  office  ?  A. 
Yes.  Q.  In  what  did  the  charge  consist  ?  A. 
In  books,  papers,  money  generally  to  a  large 
amount,  etc."  If  by  the  phrase,  "  leaving  in 
charge  of  the  office,  be  meant,  as  it  might  im- 
ply, transacting  any  business  of  the  office,  Mr. 
Edmonds  never  intended  to  be  so  understood. 
Instead  of  saying  she  was  left  in  charge  of  the 
office,  the  expression  would  have  been  more 
correct,  that  she  was  left  in  the  office.  The 
money  in  the  office  would  be  in  no  danger  from 
Alice;  she  knew  not  the  value  or  use  of  money, 
and  she  could,  therefore,  have  no  temptation 
to  act  dishonestly. 

Mrs.  Sarah  A.  Stewart,  the  daughter  of  the 
executor,  and  the  wife  of  the  Rev.  Mr.  Stew- 
art, is  certainly  the  most  important  witness 
produced  in  support  of  the  will.  The  superior 
intelligence,  amiable  manners  and  agreeable 
address  displayed  by  this  lady  in  her  examina- 
tion are  cheerfully  acknowledged;  at  the  same 
time  I  cannot  but  express  my  surprise,  as  well 
as  regret,  that  standing  in  the  relation  which 
she  did  to  the  principal  party  in  this  case,  and 
acting  as  the  chief  manager  of  the  cause  out  of 
doors,  in  procuring  witnesses  and  ascertaining 
their  evidence  previous  to  examination,  she 
should  ever  have  appeared  in  the  character  of 
a  witness.  If  Mrs.  Stewart  did  not  know,  she 
should  have  been  informed  by  some  discreet 
and  judicious  friend,  that  the  active  partisan 
282*J  and  the  disinterested  witness  *are  in- 
congruous characters,  that  do  not  well  meet 
and  unite  in  the  same  individual.  Every  im- 
portant fact  and  allegation  of  the  witnesses  in 
opposition  to  the  will,  are  not  only  uncontra- 
dicted,  but  are  positively  confirmed,  in  her  in- 
genious and  well  related  testimony,  with  the 
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qualification  that  Alice's  imbecility  is  ascribed 
to  the  mistaken  indulgence  of  her  parents,  and 
the  course  of  life  she  pursued.  Alice  was  in 
her  46th  year  when  she  became  the  pupil  of 
Mrs.  Stewart;  a  pretty  late  period,  it  must  be 
confessed,  to  commence  the  work  of  amend- 
ment and  reform.  Of  the  improvements  al- 
leged by  her  to  have  been  effected,  some  of  the 
examples  on  examination  will  be  found  to  be 
trifling,  others  equivocal  and  none  satisfactory. 
What,  for  instance,  was  more  irrational  than 
the  declaration  of  Alice,  after  the  death  of  Col. 
Webb's  child,  that  she  would  never  love  an- 
other; and  always  afterwards  showing  great 
aversion  to  those  children  to  whom  she  was 
formerly  attached?  Can  any  thing  be  conceived 
more  silly  than  her  practice  of  running  to  the 
street  door  whenever  the  bell  was  rung,  and 
continuing  to  do  so  after  repeated  remon- 
strances to  desist?  What  conclusion  is  to  be 
drawn  from  her  repugnance  to  have  the  Bible 
read  to  her,  and  leaving  the  room  whenever 
she  eaw  it  taken  up?  What  more  ludicrous 
than  her  conduct  to  the  widow,  in  shaking 
her  so  hard  on  the  dumb  horse?  From  her 
whole  behavior  on  that  occasion,  is  it  not  man- 
ifest she  regarded  as  serious  what  was  merely 
intended  as  a  joke?  What  evidence  of  infor- 
mation or  understanding  does  she  exhibit  in 
asserting  that  Mr.  Montgomery  Livingston  had 
once  tried  to  get  a  portion  of  her  property, and 
that  her  brother  had  taken  good  care  that  he 
should  not  succeed?  And  can  anything  be 
imagined  more  weak  and  insipid,  than  her  re- 
peated thanks  to  Mrs.  Webb  for  presenting  her 
with  a  little  jelly?  She  frequently  spoke  of 
this  act  of  kindness  of  Mrs.  Webb,  in  bringing 
it  to  her;  and  every  time  she  took  the  jelly  she 
would  remark,  how  kind  she  was  to  think 
of  it. 

*The  painful  scenes  of  the  death-  F*283 
bed  have  been  introduced  by  this  and  other 
witnesses  in  proof  of  her  intelligence,  but  I 
apprehend  to  little  purpose  or  effect.  As  it  has 
been  shown  that  Alice  knew  not  her  Saviour, 
how  can  it  be  pretended  that  she  died  in  the 
hope  or  resignation  of  a  Christian?  But  as  little 
was  given  to  her,  little  will  be  required;  and 
there  is  every  reason  to  entertain  the  belief, 
that  through  the  mercies  of  a  kind  and  com- 
passionate Redeemer,  she  has  passed  from  a 
life  of  humilation,  privation  and  non  enjoy- 
ment, to  that  happy  state  where  sorrows  never 
intrude,  pain  is  never  experienced,  and  pleas- 
ures, pure  and  unmingled,  are  forever  en- 
joyed. 

The  necessity  of  engaging  Alice  in  some  oc- 
cupation, to  prevent  her  from  sinking  into 
lethargy  and  stupe  faction,  was  early  perceived. 
In  her  father's  time  she  was  employed  in  bear- 
ing messages,  and  carrying  things  between  the 
house  and  kitchen;  and  afterwards,  when  she 
boarded  out,  she  was  required  to  discharge  the 
more  servile  and  laborious  task  of  carrying 
wood  and  water.  Under  Mrs.  Stewart  she  was 
appointed  to  act  as  a  messenger  between  the 
house  and  office,  and  was  assigned  to  perform 
the  lighter  and  less  humiliating  duties  of  de- 
livering out  clothes  for  the  wash,  and  of  giv- 
ing to  the  domestics  soap,  candles  and  starch, 
and  such  other  articles  that  need  not  be 
weighed  or  measured.  Instead  of  complaining, 
Alice  appeared  to  be  pleased  and  flattered  with 
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her  vocation;  the  keys  of  the  pantry  were  dis- 
played by  her  as  the  badges  of  authority;  and 
to  be  applied  to  by  the  servants  to  deal  out  the 
different  articles  under  her  charge, inspired  her 
with  feelings  of  self-importance.  The  idea 
of  keeping  her  in  constant  motion  and  exer- 
cise did  not  originate  with  Mrs.  Stewart,  al- 
though the  credit  is  due  to  her  of  having  car- 
ried out  the  system,  with  more  kindness, 
perseverance,  and  judgment,  than  any  of  her 
predecessors.  Acting  continually  under  her 
direction  and  supervision,  Alice  became  more 
docile  and  tractable,  and  was  improved  in  her 
temper  and  disposition.  After  great  care  and 
284*]  pains,  she  was  at  length  taught  *to 
perform  some  little  offices  about  her  own  per- 
son and  clothes;  and  as  she  was  in  the  daily 
habit  of  handling  small  change,  she  perhaps 
learnt,  in  process  of  time,  to  distinguish  a  six- 
pence from  a  shilling,  or  a  two  shilling  piece 
from  a  half  dollar.  She,  however,  never  pos- 
sessed any  adequate  idea  of  the  nature  of 
money  or  of  property.  She  was  entirely  igno- 
rant of  her  own  estate;  of  what  it  consisted, 
whether  real  or  personal,  or  both;  its  value  or 
amount;  in  whose  hands  placed,  or  where  it 
was  situated. 

The  declaration  that  she  would  sometimes 
make  when  excited  by  passion,  that  she  had 
property  and  would  remove  elsewhere,  proves 
nothing,  even  if  it  originated  with  herself;  but 
there  is  every  probability  that  this  remark,  like 
some  more  that  have  been  ascribed  to  her,  was 
caught  from  the  other  domestics  who  would 
naturally  make  the  observation,  or  something 
similar  to  it,  when  they  saw  her  every  day 
busily  engaged,  and  working  like  one  of  their 
own  class. 

No  proof  whatever  exists  that  there  was  any 
improvement  in  Alice  beyond  the  extent  just 
mentioned,  and  all  discussion,  consequently, 
as  to  the  probability  of  a  new  development  of 
intellect,  is  rendered  wholly  unnecessary.  Had 
the  testimony  exhibited  this  woman  asserting 
the  right  of  locomotion,  refusing  to  submit  to 
the  power  they  exercised  of  putting  her  under 
restrain  ts.and  of  imprisoning  her— calling  upon 
Mr.  Stewart  to  render  her  an  account,  and  to 
pay  the  large  amount  of  money  in  his  hands 
belonging  to  her,  and  showing,  in  a  word,  a  de- 
termination that  she  was  no  longer  to  be  kept 
in  a  state  of  pupilage — acts  like  these,  if  they 
did  not  establish  a  subsequent  cerebral  expan- 
sion, would  certainly  have  afforded  strong  evi- 
dence of  a  change  for  the  better.  But  who  is 
so  undiscerning  as  to  not  perceive  that  the  very 
circumstance  of  Alice  going  through  the  daily 
round  of  drudgery  imposed  on  her,  was  itself 
a  strong  and  conclusive  proof  of  want  of  un- 
derstanding? Who  ever  before  heard  of  a 
person  born  a  gentlewoman,  of  respectable  con  - 
5285*]  nections,  and  possessing  an  estate  *suf- 
ficient  to  maintain  her  in  comfort  and  even  in 
elegance,  becoming  a  menial  servant  from 
choice,  or,  as  in  the  present  instance,  consent- 
ing to  this  degradation  in  compliance  with  the 
direction  and  wishes  of  an  acquaintance  or  a 
relative? 

The  counsel  in  support  of  the  will,  feeling 
the  force  of  these  facts,  conceded  on  the  argu- 
ment what,  indeed,  could  not  well  be  denied, 
that  Alice  was  exceedingly  weak  in  intellect. 
But  they  urge  that  her  understanding,  small 
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and  circumscribed  as  it  was,  was  sufficient  to 
enable  her  to  comprehend  an  instrument  like 
the  one  under  consideration — a  mere  simple 
donation,  and  made  in  conformity  to  the  dic- 
tates of  affection. 

In  answer  to  this  reasoning,  it  may  be  re- 
marked, with  respect  to  the  disposition  of  her 
property,  that  Alice,  although  treated  with 
kindness  by  Mr.  Stewart  and  his  family,  was 
not  living  on  his  charity,  or  in  any  way  de- 
pendent on  his  bounty  ;  and  that  she  had  other 
connections  who  had  at  least  equal  claims  on 
her  affections  and  much  stronger  on  her  sym- 
pathies. The  children  of  her  brother,  Leonard 
Lispenard,  born  in  affluence  and  nurtured  and 
educated  in  the  expectation  of  wealth,  by  the 
misfortunes  of  their  parent  were  thrown  upon 
the  world  poor  and  friendless.  Mr.  Stewart, 
on  the  other  hand,  by  the  exercise  of  shrewd- 
ness and  judgment  and  by  good  management, 
had  improved  and  increased  the  estate  origi- 
nally derived  from  Mr.  Lispenard,  whose  char- 
acter has  been  attempted  to  be  aspersed,  until 
by  repeated  accumulations  it  has  become  one 
of  the  largest  in  this  city.  To  this  person,  pos- 
sessed of  a  superabundance  of  estate,  so  as  to 
be  almost  oppressed  with  its  magnitude,  Alice 
Lispenard,  forgetting  her  poor  and  destitute 
nieces,  by  her  last  will  and  testament,  leaves 
the  whole  of  her  property  ;  verifying  by  this 
act,  to  the  very  letter,  the  words  of  the  poet — 

"Thou  mak'st  a  testament 
As  worldling-s  do,  giving-  thy  sum  of  more 
To  that  which  had  too  much." 

*The  least  quantity,  or  minimum  of  [*286 
understanding  requisite  to  execute  a  will  of  the 
simplest  form  and  easiest  of  comprehension, 
can  never  be  determined  with  mathematical 
accuracy  or  precision.  However  plain  and 
simple  it  may  be,  the  law  requires  that  the  per- 
son executing  it  should  possess  a  sound  mind, 
or  that  ordinary  degree  of  understanding1  that 
renders  one  capable  of  taking  care  of  hfs  per- 
son and  property  ;  this  is  and  always  was  the 
law,  and  Alice  was  incompetent  to  either.  Her 
property  was  never  in  her  possession,  and  was 
always  managed  by  others  ;  and  as  to  herabil- 
ity  to  take  care  of  herself,  it  appears  very 
clearly  through  life,  in  infancy,  youth  and 
womanhood,  she  required  the  same  care,  as- 
sistance and  attention  as  a  child.  Her  mind 
was  naturally  and  constitutionally  defective, 
and  her  incapacity  was  not  the  result  of  any 
cause,  accidental  or  supervenient.  She  had 
some  memory,  but  was  destitute  of  judgment 
or  the  faculty  of  ratiocination.  She  was  not  a 
perfect  idiot,  which  is  rare  and  uncommon, 
but  she  was  one  of  those  that  are  more  fre- 
quently seen  who  are  denominated  naturals, 
or  simpletons  ;  and,  in  the  gradations  between 
the  two  limits,  of  the  lowest  ordinary  under- 
standing on  the  one  hand,  and  absolute idiotism 
on  the  other,  she  approached  much  nearer  the 
latter  than  the  former.  Such  persons,  like  in- 
fants, the  law  in  its  wisdom  disqualifies  from 
doing  any  legal  act  whatever,  as  the  only  sure 
and  effectual  means  of  protecting  them  from 
the  frauds  and  impositions  of  the  artful  and 
designing. 

In  1808,  Anthony  Lispenard,  Jr.,  being 
seised  of  one  undivided  fourth  part  of  his 
father's  estate,  died  intestate  and  without  issue, 
by  which  event  one  fourth  of  his  personal  es- 
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tate.  and  one  sixteenth  of  the  undivided  pa- 
trimonial estate  devolved  on  Alice  by  operation 
of  law.  The  very  same  week  her  brother  died, 
Alice,  by  two  separate  deeds,  conveyed  all  her 
interest  in  the  estate  of  the  deceased,  to  her 
brother,  Leonard  Lispenard,  and  to  her  sister, 
Sarah  Stewart,  wife  of  Alexander  L.  Stewart, 
in  consideration  of  four  bonds  for  the  payment 
287*]  of  annuities  of  *$250  each  during  life. 
These  annuity  bonds  are  recited  in  the  deeds, 
but  it  is  a  little  extraordinary  that  not  one  of 
them  have  ever  been  produced  in  evidence  in 
the  course  of  this  investigation.  In  this  trans- 
action, the  judgment  that  Mr.  Lispenard  had 
pronounced  in  his  will  respecting  his  daugh- 
ter's incapacity  to  manage  and  take  care  of 
property,  was  most  amply  confirmed.  That 
the  consideration  agreed  to  be  paid  was  noto- 
riously inadequate,  no  better  evidence  is  want- 
ing than  the  fact,  that  when  the  transaction 
was  impeached  in  1815,  by  Mr.  Montgomery 
Livingston  and  his  wife,  the  sum  of  $10,000 
was  paid  to  them  by  way  of  compromise  ;  but 
admitting  that  the  consideration  paid  was  suffi 
cient,  was  it  right  or  fair  in  the  grantees  to 
give  in  payment  of  real  estate  their  mere  per- 
sonal bonds  without  any  other  security  ?  Mr. 
Leonard  Lispenard,  a  few  years  afterwards, 
failed,  and  his  bonds  were,  consequently,  lost, 
and  there  would  be  nothing  surprising  or  ex- 
traordinary if  a  like  misfortune  had  befallen 
Mr.  Stewart. 

What  person,  possessed  of  common  sense  or 
ordinary  intelligence,  would  ever  have  con- 
sented to  have  parted  with  an  estate  on  such 
terms  ?  And  what  person  having  a  proper  re- 
gard for  his  reputation  and  character,  would 
ever  have  advised  this  woman  to  make  such  a 
disposition  of  her  property  ?  The  grantees 
prescribe  their  own  conditions,  employ  their 
own  lawyer,  and  Alice  never  appears  to  have 
been  consulted  in  the  whole  transaction.  But 
it  is  said  that  Mr.  Charles  Graham,  the  lawyer 
engaged,  was  a  respectable  man  ;  he  was,  and 
it  is  due  to  his  fame  to  state  that  in  this  busi- 
ness he  acted  only  as  their  counsel,  and  not 
that  of  Alice  Lispenard,  whom  he  never  saw 
in  the  whole  affair. 

There  is  one  consideration  more,  which  to  my 
mind  is  conclusive  ;  and  I  almost  regret  that  I 
did  not  rest  my  decision  on  it  alone,  without 
going  through  this  long  and  tedious  examina- 
tion. 

In  all  wills  where  capacity  is  doubtful,  proof 
of  origin  and  of  instructions  is  necessary,  and 
288*]  evidence  of  mere  *formal  execution  is 
insufficient.  BiUinghurst  v.  Vickars,  formerly 
Leonard,  1  Phil.,  199.  Brogden  v.  Brown,  2 
Addams,  p.  441.  No  proof  of  this  kind  was 
offered  by  the  party  propounding  the  will, 
although  his  able  and  learned  counsel  must 
have  been  fully  aware  of  its  importance  ;  and 
as  it  was  in  his  power  to  have  furnished  this 
evidence,  it  is  fair  to  conclude,  that  the  in- 
structions for  drawing  the  will  were  given  by 
the  executor  himself,  the  party  benefited,  in 
whose  house  she  was  residing,  who  held  in  his 
possession  all  her  estate,  controlling  her  in  all 
her  actions,  exercised  the  power  of  imprison- 
ing her,  and  could  put  her  out  to  board  in  such 
places  and  on  such  terms  as  he  thought  proper. 

In  what  light  a  will  is  regarded  in  law  where 
it  is  obtained  and  procured  by  a  person  inter- 
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ested,  may  be  seen  by  referring  to  Ingram  v. 
Wyatt,  1  Hagg.  Eccl.,  884. 

Nor  was  the  deficiency  of  the  proof  in  this 
respect  supplied,  as  it  sometimes  may  be,  by 
the  facts  that  occurred  at  the  execution  of  the 
will.  On  that  occasion,  Alice,  as  usual,  ap- 
pears to  have  been  entirely  passive.  Dr.  Neil- 
son  proposed,  as  it  was  all  understood,  that  it 
should  be  executed  without  even  the  formality 
of  reading  ;  but  here  Mr  Stewart,  not  Alice, 
interposed,  observing:  "Doctor,  let  us  do  things 
rightly."  Important  words  these,  and  how 
much  more  important  to  be  governed  by  them. 
If  things  had  been  done  rightly,  Mr.  Stewart 
would  not  have  been  present  at  the  execution 
of  the  will;  he  would  not  himself  have  given  the 
instructions  to  have  it  drawn  ;  no  will  or  con- 
veyance perhaps  would  have  ever  been  made  ; 
and  her  person  and  property  would  have  been 
put  under  the  charge  and  protection  of  the 
Court  of  Chancery.  Dr.  Neilson  says  she  did 
not  appear  at  the  time  to  have  been  under  re- 
straint ;  if  he  means  mere  physical  compulsion, 
this  may  be  true  ;  but  this  surely  is  a  very  im- 
perfect and  inadequate  idea  of  the  term.  There 
are  moral  restraints,  that  in  legal  contempla- 
tion, as  effectually  deprive  a  person  of  the  at- 
tribute of  free  agency  as  the  exercise  of  bodily 
force  and  coercion.  The  hope  of  obtaining 
favor,  and  still  more  the  *fear  of  incur  [*289 
ring  displeasure,  often  operate  on  weak  minds 
with  irresistible  sway.  I  do  not  mean  to  be  un- 
derstood, or  to  insinuate  that  Alice  was  men 
aced  into  compliance,  or,  in  the  event  of  re- 
fusal, she  would  have  been  abridged  of  her 
comforts,  imprisoned  in  her  room,  or  sent  to 
board  with  strangers  ;  but  as  it  was  natural  in 
her  situation,  if  she  had  any  reflection,  to  ap- 

Erehend  some  or  all  these  consequences,  Mr. 
tewart,  from  a  sense  of  delicacy  and  pro- 
priety, independent  of  higher  legal  considera- 
tions, should  not  have  permitted  her  to  have 
made  a  will  in  which  he  himself  was  the  sole 
object  of  favor.  Besides  the  want  of  capacity, 
and  the  absence  of  all  proofs  as  well  of  origin 
as  of  instructions,  there  is  reason  to  conclude, 
that  Alice,  in  executing  the  present  instrument 
was  not  sui  juris,  and  did  not  exercise  that 
spontaneity  of  freedom  of  volition  which  is  es- 
sential ana  indispensable  to  give  validity  and 
effect  to  a  testamentary  writing. 

The  signing  of  a  will  by  making  a  mark,  I 
am  of  opinion,  is  a  subscription  within  the 
meaning  of  the  Act. 

I  have  now  finished  all  that  I  have  to  say  in 
this  highly  interesting  and  important  cause. 
If,  in  the  course  of  my  remarks,  any  expres- 
sions or  observations  have  escaped  me  that  have 
excited  disagreeable  or  painful  feelings,  I  sin- 
cerely regret  the  circumstance,  and  do  sol- 
emnly protest  that  they  were  unintentional  ; 
but  in  making  this  concession,  I  would  con- 
sider myself  unworthy  of  the  place  I  occupy, 
if  I  permitted  considerations  of  personal  ac 
quaintance  and  respect  to  restrain  me  from 
freely  expressing  the  honest  convictions  of  my 
mind.  It  is  in  the  sanctuary  of  justice  where 
the  truth  is  to  be  spoken  in  plainness  and  sim- 
plicity; and  it  is  there  that  the  great  obliga- 
tions of  life  are  best  practically  taught,  and  re- 
ceive their  happiest  illustrations. 

I  commenced  this  investigation  with  great 
reluctance;  I  have  pursued  it  under  feelings  of 
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anxiety  and  despondency;  and  I  now  dismiss 
it  with  pleasure,  thankful  to  Him  who  directs 
the  issues  of  life,  that  whilst  so  many  others 
29O*]*connected  with  these  proceedings  have 
been  called  away,  I  have  been  continued  until 
I  have  brought  this  matter  to  its  present  con- 
clusion.1 

Nothing  further  remains  but  to  pronounce 
my  final  decision,  which  is,  that  Alice  Lispen- 
ard  at  every  period  of  her  life  was  intestable 
for  want  of  understanding;  that  the  instru- 
ment propounded  as  her  last  will  and  testa- 
ment be  rejected;  and  that  the  costs  of  these 
proceedings  be  paid  by  the  party  producing 
the  same  for  probate. 

By  the  Chancellor.  (After  adverting  to 
an  irregularity  in  the  proceedings,  in  the  pros- 
ecution of  the  appeal  in  not  notifying  all  par- 
ties interested,  which  was  to  be  corrected  by 
arrangement  between  the  parties  before  the  en- 
try of  the  decree,  the  Chancellor  proceeded  as 
follows:) 

The  case,  upon  the  merits,  presents  a  simple 
question  of  fact  as  to  the  testamentary  capac- 
ity of  Alice  Lispenard,  at  the  time  of  the  exe- 
cution of  the  instrument  propounded  as  her 
will;  in  other  words,  whether  she  was  of  such 
sound  mind  and  memory,  as  to  be  perfectly 
capable  of  making  a  testamentary  disposition 
of  her  property  with  sense  and  judgment,  in 
reference  to  the  situation  and  amount  of  such 
property,  and  to  the  relative  claims  of  differ- 
ent persons  or  connections  by  blood,  or  mar- 
riage, as  proper  objects  of  her  testamentary 
bounty.  Den  v.  Johnson,  2  South,  454;  Mar- 
quis of  Winchester's  case,  6  Co.,  23  a.  It  is  not 
necessary  that  a  person  should  be  absolutely 
deprived  of  all  memory  and  reason,  to  render 
him  incompetent  to  make  a  will.  The  laws  of  all 
countries  presume  that  children  under  a  cer- 
tain age  have  not  sufficient  mental  strength  to 
be  capable  of  making  a  will  with  sense  and 
judgment;  and  if  the  law  itself  had  not  pre- 
scribed a  limit  within  which  this  mental  inca- 
pacity was  presumed  to  exist,  no  one  could 
291*]  for  a  moment  suppose  *that  a  child  of 
the  age  of  6  or  8  years  only,  was  competent  to 
make  a  testamentary  disposition  of  his  prop- 
erty with  sense  and  judgment.  It  necessarily 
follows  that  a  person  who  has  arrived  at  the 
age  when  the  law  deems  him  competent,  but 
who  has,  in  fact,  no  greater  degree  of  mental 
capacity  than  children  of  the  age  of  6  or  8 
years  ordinarily  possess,  is  equally  incompe- 
tent to  make  a  valid  will.  And  upon  a  very 
careful  examination  of  all  the  testimony  in  this 
case,  I  am  perfectly  satisfied  that  children,  in 
general,  at  the  age  of  8  years,  who  have  had 
the  same  care  bestowed  upon  them  that  Alice 
Lispenard  had  during  the  life  of  her  parents, 
and  particularly  during  the  first  12  or  15  years 
of  her  life,  would  be  as  competent  to  under- 
stand the  nature  and  value  of  property,  and 
to  dispose  of  it  by  deed  or  will,  as  she  was  at 
the  time  she  made  her  mark  to  the  instrument 
propounded  as  her  will  in  this  case. 

The  surrogate,  in  his  decision,  very  properly 
remarks,  that  the  mere  opinions  of  witnesses 
as  to  mental  capacity,  unaccompanied  by  facts 

1.  In  the  course  of  the  last  12  months,  Mr.  Alexan- 
der L.  Stewart,  Mr.  Montgomery  Livlnjrston,  Mr. 
Charles  Graham  and  Dr.  Graves  have  departed  this 
life. 
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and  circumstances  to  support  such  opinions, 
are  entitled  to  very  little  weight  in  a  case  of 
this  kind,  especially  if  those  opinions  come 
from  witnesses  whose  minds  were  likely  to  be 
biased  in  favor  of  either  party.  For  such  is 
the  imperfection  of  human  nature,  that  it  will 
be  generally  found  that  the  opinions  of  wit- 
nesses even  the  most  upright  and  honest,  are 
in  accordance  with  their  feelings  in  behalf  of 
the  one  party  or  the  other;  while  the  facts  tes- 
tified to  by  them,  frequently,  are  such  as  would 
have  produced  an  entirely  different  impression 
upon  a  mind  wholly  unbiased.  It  would  be  a 
useless  waste  of  time  to  go  over  this  volume  of 
testimony,  with  a  view  of  stating  its  different 
bearings  upon  the  point  in  controversy,  herein 
a  written  opinion.  I  have  carefully  read  it  over, 
in  connection  with  the  extended  comments 
thereon, in  the  printed  opinion  of  the  surrogate, 
and  I  concur  with  him  in  most  of  the  views  he 
has  taken  of  the  evidence. I  think  with  him, that 
the  fact  that  the  father  of  Alice,  *after  [*292 
she  had  arrived  at  the  mature  age  of  24,  delib- 
erately declared  in  his  will,  "that  it  had  pleased 
the  Almighty  that  she  should  have  such  imbe- 
cility of  mind,  as  to  render  her  incapable  of 
managing  and  taking  care  of  property."  is  a 
strong  and  controlling  circumstance  in  this 
case.  This  is  not  the  opinion  of  a  casual  ac- 
quaintance, or  of  a  biased  witness,  who  uncon- 
sciously reasons  himself  into  an  opinion  which 
is  in  accordance  with  his  feelings  or  bis  wishes; 
but  it  is  an  opinion  deliberately  formed  by  a 
parent  in  relation  to  the  mental  capacity  of  his 
child,  which  was  directly  in  conflict  with  all 
the  feelings  and  desires  of  a  father's  heart.  _  It 
was  a  conclusion,  too,  which  had  been  irresist- 
ibly forced  upon  him,  after  he  had  for  years 
tried  all  the  usual  means  of  instruction,  to  call 
forth  the  exercise  of  mental  capacity  in  his 
child,  if  she  was  capable  of  exercising  any. 
Subsequent  facts  also  show  conclusively  that 
her  heart-stricken  father  judged  rightly  in  sup 
posing  that  she  was  mentally  incapable  of  man- 
aging or  taking  care  of  property.  For  never, 
from  the  time  of  the  penning  of  that  declara- 
tion till  her  own  death,  about  thirty  years 
afterwards,  did  she  ever  attempt  to  exercise 
any  control  over  even  the  small  annuity  which 
was  left  for  her  support,  except  in  the  single 
instance  where  she  was  induced  to  make  her 
mark  to  instruments,  the  object  of  which  was 
to  convey  her  property  to  others  without  se- 
curity, and  without  any  adequate  considera- 
tion. 

I  am  fully  satisfied,  therefore,  that  the  sur- 
rogate and  the  circuit  judge  were  right  in  sup- 
posing that  the  decedent  never  had  sufficient 
mental  capacity,  either  to  make  a  will,  or  to 
dispose  of  her  property  in  any  other  way;  and 
that  the  instrument  propounded  was  not  her 
will,  but  the  will  of  her  brother-in-law,  under 
whose  direction  it  was  prepared  to  be  signed 
by  her 

The  statute  directs  that  in  a  case  of  this  kind, 
if  the  decision  of  the  surrogate  is  reversed 
upon  a  question  of  fact,  the  question  of  fact 
shall  be  tried  by  a  jury  upon  an  issue  to  be 
awarded  for  that  purpose.  And  if  this  had 
*been  a  case  in  which  there  was  any  [*293 
real  doubt  as  to  the  testamentary  capacity  of 
the  testatrix,  it  might  have  been  proper  to 
have  reversed  the  decision,  for  the  purpose 
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of  having  the  question  of  fact  settled  by 
the  verdict  of  a  jury.  But  as  it  appears 
to  me  to  be  a  clear  case  of  mental  incapacity 
existing  from  childhood,  it  would  be  improper 
to  subject  the  respondents  to  the  great  expense 
of  an  issue,  when  it  is  not  probable  that  any 
new  fact  wiK  be  elicited  on  the  trial.  Besides, 
the  decedent  had  already  disposed  of  all  IKT 
interest  in  her  brother's  property,  which  is  the 
principal  subject  of  controversy  here,  by  the 
two  deeds  which  she  was  induced  to  execute  a 
few  days  after  his  death;  and  the  respondents 
will  necessarily  have  to  litigate  the  same  ques- 
tion substantially,  as  to  her  mental  capacity  to 
execute  those  deeds  before  they  can  reach  their 
interest  in  the  property  as  her  heirs  and  next 
of  kin. 

The  decision  appealed  from  must,  therefore, 
be  affirmed,  with  costs  to  such  of  the  respond 
ents  as  shall  have  answered  the  petition  of  ap- 
peal, and  the  proceedings  are  to  be  remitted  to 
the  surrogate  of  N.  Y.,  with  directions  to  grant 
letters  of  administration  on  the  estate  of  the 
decedent,  as  in  the  case  of  intestacy. 

The  case  was  argued  in  this  court  by, 

Messrs.  C.  W.  Sandford  and  Willis  Hall, 
Atty-Gen.,  for  the  appellant. 

Mr.  B.  F.  Butler,  for  the  respondents. 

Points  presented  and  argued  on  the  part  of  tJie 

appellant. 

I.  The  testatrix.  Alice  Lispenard,  at  the  time 
of  making  her  will,  was  of  sound  disposing 
mind  and  memory,  and  capable  of  making  a 
legal  disposition  of  her  property  by  will.  San- 
ity and  capacity  are  to  be  presumed,  until  the 
contrary  is  shown.  Swinburn,  Wills,  78;  3 
Hagg.  Eccl.,  598;  3  Stark.  Ev..  1702;  12Ves., 
445,  450. 

294*]  *II.  The  law  does  not  measure  the 
size  of  peoples'  understandings  or  capacities. 
If  a  man  is  legally  compos  mentis,  he  is  the  dis- 
poser of  his  own  property,  and  his  will  stands 
as  a  reason  for  his  actions.  There  is  no  such 
thing  as  an  equitable  incapacity,  where  there  is 
a  legal  capacity.  1  Swinburn,  Wills,  127,  «./ 
Osmond  v.  Fitzroy,  3  P.  Wms..  129;  Townsend 
v.  Lowfield,  1  Ves.,  36,  37;  Jackson  v.  King.  4 
Cow.,  216;  Matter  of  Morgan,  1  Paige,  236; 
Odettv.  Suck,  21  Wend.,  142. 

III.  The  will  in  question  was  made  by  the 
testatrix,  pursuant  to  her  repeated  declarations, 
in  favor  of  those  relatives  who  had  shown  her 
the  most  uniform  attention  and  kindness. 
Points  submitted  and  argued  on  the  part  of  the 
respondents. 

I.  Alice   Lispenard,    the  testatrix,  did   not 
possess  a  sound  and  disposing  mind  and  mem- 
ory, so  as  to  enable  her  to  make  a  legal  dis- 
position of  her  property  by  will;  but.  from  her 
nativity,  was  a  person  of  unsound  mind  within 
the  meaning  of  the  statutes  of  this  State.  1  R. 
8.,  719,  sec.  10;  2  R.  S.,  52,  sec.  1;  56.  sec.  1;  60, 
sec.  21;  Marquis  of  Winchester's  case,  6  Co.,  23; 
Den  v.  Johnson,  2  South. ,  454;  Countess  of  Ports- 
mouth v.  Earl  of  Portsmouth,  1  Hagg.  Eccl., 
355;  Ingram  v.  Wyatt.  lb.,  400-r404. 

II.  If  the  testatrix  was  not  absolutely  in- 
testable,  yet  under  the  circumstances  of  this 
case,  the  paper  propounded  as  her  will  was 
palpably  invalid.     1.  The  testatrix  was  a  per- 
son of  very  weak  understanding,  wholly  ig- 
norant of  the  nature  and  value  of  her  prop- 
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erty,  and  in  a  state  of  pupilage  to  her  brother- 
in-law  and  niece,  the  devisees  and  legatees  of 
her  estate,  who  stood  to  her  in  the  relation  of 
guardians,  and  each  of  whom  had  a  great  as- 
cendancy over  her.  The  obtaining  of  a  will, 
exclusively  for. their  own  benefit,  from  a  per- 
son thus  situated,  was  an  unreasonable  and 
improper  use  of  their  power  over  her,  and  one 
which  *the  law  will  not  suffer  to  be  [*2J)5 
carried  into  effect.  Gibson  v.  Jeyes,  6  Ves., 
278;  Huguenin  v.  Basely,  14  Ves..  273;  Billing 
fiurxt  v.  Vickers,  1  Phillim.,  107. 193,  200;  Pastas 
v.  OUatt.  2  Phillm.,  323;  Ingram  v.  Wyatt,  1 
Hagg.  Eccl.,  390,  400,  355.  2.  It  should,  at 
all  events,  have  been  shown,  that  the  testatrix 
voluntarily  gave  instructions  for  the  will,  and 
that  it  was  prepared  at  her  request.  There 
is  not  only  an  entire  absence  of  any  such  proof, 
but  the  manner  in  which  the  instrument  was 
executed,  taken  in  connection  with  the  other 
facts  in  the  case,  justifies  the  presumption, 
that  it  was  prepared  by  the  brother-in  law  and 
niece,  of  their  own  accord,  and  without  any 
such  instructions  or  request.  This  considera- 
tion greatly  strengthens  the  objections  above 
stated,  and  is,  of  itself,  decisive  against  the 
validity  of  the  paper  as  a  will.  Cases  above 
cited;  Middletonv.  Forbes,  stated  1  Hagg.  Eccl., 
395,  400;  Dodge  v.  Meech,  Ib.,  619,  620. 

The  argument  of  this  case  was  commenced 
Dec.  21,  1841,  and  occupied  three  days.  On 
the  31st  the  case  came  up  for  decision. 

The  President  of  the  Senate  asking  wheth- 
er any  member  of  the  court  was  prepared  to 
read  a  written  or  deliver  an  oral  opinion, 

Mr.  Justice  Bronson  (the  only  justice  of  the 
Supreme  Court  present  at  the  argument  of  the 
cause)  said  that  he  had  no  written  opinion  to 
present,  not  having  had  leisure  since  the  argu- 
ment was  closed  to  digest  the  facts  of  the  case, 
or  even  to  read  the  numerous  authorities  which 
had  been  cited,  amounting  to  nearly  or  quite 
100  cases,  and  that,  therefore,  he  should  de- 
cline to  deliver  an  opinion.  He  had  come  into 
court  solely  for  the  purpose  of  enabling  the 
court  to  form  a  quorum. 

Senator  Livingston  thereupon  proceeded 
and  read  an  opinion,  assigning  reasons  for  a 
reversal  of  the  decree  of  *the  Chancellor.  [*296 
(The  reporter  has  not  been  furnished  with  a 
copy  of  this  opinion.) 

Senator  Verplanck  orally  delivered  an 
opinion,  also  for  a  reversal.  The  reporter  has 
since  been  furnished  with  the  following  opin- 
'  ion,  written  out  by  the  learned  Senator. 

By  Senator  Verplanck.  My  first  impres- 
sion, on  the  opening  of  this  cause,  was  strong- 
ly in  favor  of  affirmance.  The  decision  be- 
low came  up  to  us  with  a  great  weight  of  au- 
thority in  the  apparent  concurrence  of  the 
three  courts  through  which  the  cause  had 
passed;  and  though  this  was  lessened  by  the 
admission,  that  the  affirmance  by  the  circuit 
judge  had  been  merely  pro  forma  by  agreement 
of  parties,  for  the  purpose  of  bringing  up  the 
appeal  to  this  court,  still,  the  very  decided 
opinion  of  the  learned,  able  and  experienced 
surrogate  (Campbell)  corroborated  by  that  of 
the  Chancellor,  led  my  mind  to  a  view  of  the 
case,  which  I  did  not  suppose  it  possible  that 
argument  or  further  examination  could  change. 
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The  argument  of  the  appellant's  counsel 
brought  me  gradually  to  doubt,  and  finally  to 
rest  in  an  entirely  opposite  conclusion,  found 
ed,  I  think,  in  clearer  and  more  definite  views 
of  the  law  of  the  case  than  had  governed  my 
first  impressions.  The  conclusion  thus  formed 
-on  the  argument  has  been  confirmed  by  as 
careful  an  examination  of  the  decisions  in  the 
books  and  of  the  voluminous  evidence  of  this 
case  as  it  has  been  in  my  power  to  bestow  since 
the  close  of  the  argument.  I  am  accordingly 
of  opinion,  that  the  several  orders  or  decrees 
appealed  from  in  this  case  are  erroneous,  and 
that  the  will  of  Alice  Lispenard  should  be  ad- 
mitted to  probate. 

Both  the  law  and  the  facts  of  the  case  are 
submitted  to  our  judgment.  Let  us  consider 
the  first,  separately. 

In  an  opinion  just  read,  but  prepared  some 
months  before  the  hearing  of  this  cause,  in  the 
case  of  Remsen  v.  Brinckerhoff,  post,  p. — ,  I 
took  occasion  to  assert  the  principle,  that  the 
right  of  testamentary  bequest  was  not,  as  some 
great  jurists  maintain,  a  mere  institution  of 
297*]positive  law,  but  a  *natural  right,  sub- 
ject to  the  restrictions  and  regulations  of  civil 
legislation,  yet  not  its  mere  creature.  The 
reasons  there  stated  have  a  more  direct  applica- 
tion to  the  present  case  than  they  had  to  that 
in  which  they  were  advanced,  as  there  they 
were  intended  simply  as  a  protestation  against 
an  unsound  argument.  Here  they  are  connect- 
ed with  the  principle  of  the  decision,  for  that, 
in  my  judgment,  though  it  rests  also  on  other 
reasons,  yet  receives  much  support  from  those 
considerations,  as  they  show  that  the  primary 
legal  presumption  of  law  and  of  evidence  must 
be  always  in  favor  of  the  right  of  bequest,and 
of  the  legal  capacity  to  exercise  it,  while  the 
restrictions  or  exceptions  are  to  be  taken  more 
strictly. 

By  our  Statute  2  R.  S.,  4,  the  former  Acts 
of  England  and  of  this  State  are  thus  re  enact- 
ed :  "Every  male  person  of  the  age  of  eighteen, 
and  every  female  (not  being  a  married  woman) 
of  the  age  of  sixteen  and  upwards,  of  sound 
mind  and  memory,  and  no  others,  may  give  and 
bequeath  his  or  her  personal  estate  by  will  or 
testament."  The  corresponding  clause  in  rela- 
tion to  real  estate,  2  R.  S.,  56,  enacts  that  "All 
persons, except  idiots,  persons  of  unsound  mind, 
married  women  and  infants,  may  devise  their 
real  estate  by  their  last  will  and  testament  duly 
executed."  The  language  of  both  these  sec- 
tions corresponds  with  that  of  the  statute  regu- 
lating conveyances,  and  must  be  governed  by 
the  same  decisions.and  interpreted  and  applied 
in  the  same  spirit.  "Every  person  capable  of 
holding  real  estate,  except  idiots,  persons  of 
unsound  mind,  and  infants,  seised  of  or  enti- 
tled to  any  estate  or  interest  in  lands.may  alien 
such  estate  at  his  or  her  pleasure,  with  the  ef- 
fect and  subject  to  the  regulations  prescribed 
by  law."  2  R.  S.,  719.  sec.  10.  In  respect, 
therefore,  to  the  validity  of  any  devise  or  be- 
quest, just  as  in  regard  to  that  of  any  convey- 
ance, whilst  the  prudent  and  necessary  excep 
tions  of  the  statute  must  be  respected  and 
obeyed;  yet  it  is  always  to  be  borne  in  mind, 
that  these  are  only  exceptions  to  a  more  gen- 
eral rule  and  to  a  common  right,  and  must, 
298*1  therefore,  *never  be  carried  beyond 
the  strict  meaning  and  obvious  policy  and  in 


tent  of  the  law.  Theoretical  and  abstract  as  the 
principle  may  appear,  yet  the  conclusion  to 
which  it  leads  will  be  found  to  coincide  with 
the  rules  and  decisions  of  the  best  authorities, 
and  especially  with  those  cases  in  our  own 
courts,  which  have  held, as  in  Jackson  v.  King 
4  Cow.,  207,that  when  any  act  otherwise  valid 
has  been  sought  to  be  avoided  because  of  men- 
tal incapacity,  the  proof  lies  upon  him  who  al- 
leges that  defect, whilst  sanity  and  capacity  are 
to  be  presumed  until  inability  is  shown  ;  that 
(as  it  is  expressed  by  Judge  Wood  worth)  "  the 
disability  of  contracting  applies  exclusively  to 
idiots  and  lunatics,  or  persons  non  compos;" 
that  mere  weakness  of  understanding  is  not 
enough,  but  defect  of  reason  must  be  made  to 
appear,  that  the  imbecile,  therefore,  does  not 
labor  under  the  general  disability  of  the  idiot 
or  insane,  although  some  particular  act  may  be 
set  aside  by  reason  of  other  facts  or  circum- 
stances connected  with  his  imbecility. 

Let  us,  then,  leaving  the  consideration  of 
these  primary  principles,  examine  how  the  law 
of  the  case  stands  upon  the  authority  of  decis- 
ions and  the  legal  interpretation  of  our  statu- 
tory language. 

Our  statute  law  expressly  declares,  as  we 
have  seen,  the  right  to  dispose  of  property  by 
will  (as  of  real  estate  by  deed)  to  belong  to  all 
persons  of  sound  mind  and  memory. other  than 
those  excepted  on  the  ground  of  infancy  or  of 
coverture.  The  other  exception, expressed  nega- 
tively in  the  provision  as  to  bequests  of  per- 
sonal property,  and  directly  in  the  correspond- 
ing clauses  as  to  other  dispositions  of  real  estate 
by  deed  or  will,  is  of  "idiots  or  persons  of  un- 
sound mind."  What  then,  is  the  precise  legal 
intent  of  these  words?  They  are  not  words  of 
ordinary  colloquial  language,  but  they  and 
their  converse  phrase,  "persons  of  sound  mind," 
are  drawn  from  the  vocabulary  of  the  law, 
where  they  have  long  been  of  familiar  use,  as 
well  in  the  common  law  courts  as  in  those  hav- 
ing testamentary  jurisdiction.  Our  revisers  ex- 
pressly inform  us,  in  their  *note  on  [*299 
art.  2,  ch.  vi.,  pt.  2,  sec.  22:  "Of  Wills  of  Per- 
sonal Property  and  the  Probate  of  Them," 
that  "in  drawing  the  above  section  (sec.  21,  as 
it  now  stands),  an  effort  has  been  made  to  con- 
dense the  common  law  as  it  seems  to  be  under- 
stood by  Justice  Blackstone."  The  passage  of 
Blackstone  referred  to,  2  Bl.  Com.,  496,  after 
stating  the  civil  disability  of  infants  below  cer- 
tain ages,  to  make  a  valid  testament,  adds  : 
"Madmen,  or  otherwise  non  compotes,  idiots.or 
natural  fools,  persons  grown  childish  by  rea- 
son of  old  age  or  distemper,  such  as  have  their 
senses  besotted  with  drunkenness — all  these 
are  incapable,  by  reason  of  mental  disability, 
to  make  any  will  as  long  as  such  disability 
lasts."  To  the  same  effect  is  the  older  author- 
ity of  Ld.  Coke,  from  whom  the  definitions  or 
descriptions  of  the  modern  commentators  are 
drawn.  "Unsound  mind  and  memory,"  in  the 
sense  and  use  of  the  law,  cnn  mean  only  such 
defect  of  mind  and  memory  as  the  law  notices 
for  some  legal  purpose,  as  of  disability, of  pro- 
tection, or  of  exemption.  But,  according  to 
Coke,  1  Inst.,  246,  whose  authority  to  this 
point  is  recognized  by  Blackstone,  1  Com., 308, 
"Non  compos  mentis  is  the  most  legal  term  for 
all  defects  of  the  mind  which  the  law  notices. 
Non  compos  mentis  is  of  four  kinds  :  1.  Idiota, 
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which  from  his  nativity  by  a  perpetual  infirm- 
ity is  non  compos  mentis.  2.  He  that  by  sickness, 
grief,  or  other  accident,  wholly  loses  his  mem- 
ory and  understanding.  3.  A  lunatic, that  hath 
sometimes  his  understanding  and  sometimes 
not  and,  therefore  he  is  called  non  compos  men- 
tis so  long  as  he  hath  not  understanding  4. 
Lastly,  he  that  for  a  time  depriveth  himself, by 
his  own  vicious  act,  of  his  memory  and  under- 
standing, as  he  that  is  drunken."  The  accurate 
Comyns  thus  sums  up  the  several  ancient  au- 
thorities of  Coke,  Fitz  Herbert,  Staundford, 
etc.  "Persons  who  are  non  compos  mentis  are 
idiots  or  of  non-sane  memory."  Com.  Dig.,  tit. 
Idiot.A.  Thus  we  find,  that  from  Fitzherbert 
to  Blackstone,  the  phrase  non  compos  mentis  is 
used  by  the  greatest  authorities  of  the  common 
3OO*J  law, as  synonymous* with  that  "of  non- 
sane  mind  and  memory,"  the  "unsound  mind" 
of  modern  phraseology  and  our  own  statute- 
books. 

But  the  same  line  of  unvarying  authorities 
shows,  that  in  legal  intent,  the  natural  defect 
of  mind  thus  absolutely  shutting  out  persons 
from  the  ordinary  rights  of  society,  does  not 
consist  in  a  limited  degree  of  intelligence,  but 
in  the  entire  absence  of  what.in  the  philosophy 
of  elder  times,  was  termed  "  discourse  of  rea- 
son." The  idiot  was  one.according  to  Fitzher- 
bert, "who  has  not  any  use  of  reason,  has  no 
understanding  to  tell  his  age,  who  is  his  father 
or  mother,  what  shall  be  for  his  profit  and  loss." 
F.  N.  B.,  233;  Com.  Dig.,  tit.  Idiot.  And  the 
same  old  and  rigid  rule  is  repeated  two  centu- 
ries afterwards  by  Blackstone:  "A  man  is  not 
an  idiot  if  he  hath  any  glimmering  of  reason, 
so  that  he  can  tell  his  parents,  his  age,  or  the 
like  common  matters."  1  Bl.  Com.,  304.  In  the 
same  understanding  of  language,  Ld.  Hard- 
wicke,  in  Ex,  parte  Barnsley,  3  Atk.,  168,  says 
"Non  compos  mentis,  or,  since  the  proceedings 
have  been  in  English,  of  unsound  mind  (which 
means  the  same  thing),  are  legal  terms  of  a  de- 
terminate signification,  understood  by  courts 
of  law, importing  not  weakness  of  understand- 
ing, but  a  total  deprivation  of  reason."  I  cite 
this  as  sound  and  strong  authority  because,  al- 
though the  later  decisions  of  Ld.  Chancellor 
Eldon,  in  England,  6  Ves.,  273,  and  8  Ves.,  65, 
and  of  Chancellor  Kent  with  us,  Barker's  case, 
2  Johns.  Ch.,  233.  have  so  far  overruled  the  de- 
cision in  Barnsley' s  case  as  to  extend  the  pro- 
tection of  chancery  to  persons  worn  out  with 
age  or  disease,  and  become  incapable  of  man- 
aging valuable  estates  and  large  concerns,  yet 
this  does  not  impeach  the  accuracy  of  Ld. 
Hardwicke's  definition.  The  decisions  of  Chan- 
cellors Eldon  and  Kent  go  either  to  extend  the 
jurisdiction  of  chancery  over  lunatics, to  those 
in  second  childhood  and  mere  dotage,  falling 
under  the  second  class  of  Ld.  Coke  (see  per 
Kent,  Chancellor,  in  Barker's  case),  or  else,  in 
congruity  with  another  principle  of  the  com- 
mon law  (which  I  shall  presently  notice),  ap- 
3O1*]  plied  *the  preventive  and  paternal  care 
of  the  court  to  guard  against  fraud  or  waste 
arising  from  mental  incapacity,  relatively  in- 
adequate to  the  management  of  large  property, 
whilst  the  party  might  yet,  in  the  eye  of  the 
law,  be,  under  other  circumstances, competent 
to  the  common  rights  and  duties  of  life.  But  it 
is  the  unvarying  doctrine  of  the  English  books, 
that  the  "man  of  mean  understanding,  yea, 
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though  he  incline  to  the  foolish  sort  .is  not  pro- 
hibited to  make  a  testament."  Swinb.,127,128, 
This  ancient  rule  is  thus  expressed  and  reiter- 
ated by  the  latest  and  best  text-writer  on  this 
subject;  Shelf.,  Lunacy,  p.  37:  "A  person  be- 
ing of  weak  understanding, so  he  be  neither  an 
idiot  nor  a  lunatic,  is  no  objection  in  law  to 
his  disposing  of  his  estate.  Courts  will  not 
measure  the  extent  of  people's  understanding 
or  capacities;  if  a  man,  therefore,  be  legally 
compos  mentis,  be  he  wise  or  unwise,  he  is  the 
disposer  of  his  own  property  and  his  will  stand* 
as  a  reason  for  his  actions."  The  rules  and 
definitions  of  our  own  judges,  and  the  decis- 
ions of  our  own  courts.are  in  conformity  with 
those  authorities.  Thus  we  find  Judge  Wood- 
worth  repeating  and  adopting  the  definition  of 
Ld.  Hardwicke:  "The  term  non  compos,of  un- 
sound mind,  are  legal  terms,  and  import  a  to- 
tal deprivation  of  sense."  Per  Wood  worth, «/., 
in  Jackson  v.  King,!  Cow., 217, citing  2  Madd., 
569,  and  this  dictum  is  cited  and  approved  by 
Judge  Cowen  in  his  valuable  and  useful  work 
on  the  "Jurisdiction  of  Justices  of  the  Peace." 
2  Cow.  .Treatise, 707.  The  case  just  cited.  Judge 
Cowen  observes,  "has  never  been  overruled  or 
questioned  in  our  courts,"  and  "must  be  con- 
sidered as  the  law  of  the  land,  and  entitled  to 
the  consideration  of  undoubted  authority."  2 
Cow.  Treatise,  706.  It  has  accordingly  been 
followed  and  applied  recently,  in  21  Wend., 
142,  and  24  Id..  85.  It  holds  that  absolute  dis- 
ability to  contract,  on  account  of  mental  in- 
firmity, is  confined  to  idiots  and  lunatics,  or 
persons  non  compos,\n  the  sense  of  Judge  Wood- 
worth's  definition;  that  mere  weakness  of  un- 
derstanding is  not  enough — an  entire  defect  of 
*reason  must  be  shown.  In  the  cases  [*3O2 
in  21  and  24  Wend.,  the  "person  of  imbecile 
mind"  was  still  held  to  have  reason  and  under- 
standing, and  not  to  be  a  lunatic,  a  fool,  or  an 
idiot,"  in  the  sense  of  the  law,  as  respects  legal 
capacity  or  incapacity.  See,  also,  the  opinions 
of  Mr.  J.  Washington  in  the  U.  S.  Circuit 
Court,  3  Wash.,  587;  4  Id.,  261. 

Ought  not  this  to  be  so,  upon  reason  and 
principle?  Is  the  rule  which  has  come  down 
to  us  through  so  many  confirming  authorities 
contrary  to  right  reason  or  to  public  policy? 
Must  not  the  general  rule  be  such  as  the  decis- 
ions and  opinions  just  cited  have  declared  it, 
upon  the  reason  of  the  thing  itself,  independ- 
ently of  all  positive  law?  The  substantial  and 
obvious  reason  of  the  invalidity  of  the  wills  of 
persons  of  unsound  mind,  as  well  as  of  their 
other  contracts  and  legal  engagements,  is  their 
inability  to  consent,  with  knowledge,  to  the 
act  or  bequest.  This  is  clearly  stated,  with  all 
the  lucid  succinctness  and  generality  of  a  legal 
aphorism,  by  Sir  John  Nichol:  "Want  of  rea- 
son must,  of  course,  invalidate  a  contract,  the 
very  essence  of  which  is  consent.  It  is  not 
material  whether  the  want  of  consent  arises 
from  idiocy  or  lunacy."  2  Phil.,  70.  Now  the 
imbecile  and  feeble  mind  has  the  power  of 
consent  to  matters  within  its  comprehension, 
and  may  commonly  comprehend  the  general 
disposition  of  property,  relying  upon  the  ad- 
vice and  aid  of  those  friends  upon  whom  ex- 
perience has  taught  it  to  rely  safely  for  the 
prudence  of  details  and  the  legal  effect  of  the 
transaction,  just  as  the  unlettered  or  the  infirm 
must  do  in  many  of  the  transactions  of  life, 
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whatever  may  be  their  mental  acuteness  and 
activity.  In  some  particular  transaction  its 
facts  and  nature  may  make  it  clear  that  the 
matter  was  not  comprehended  by  a  dull  and 
ignorant  mind,  and  that  therefore  his  consent 
was  wanting;  nevertheless,  such  want  of  con 
sent  cannot  be  presumed  of  course,  as  a  pre- 
sumption of  evidence  as  to  any  one  who  has 
the  humblest  use  of  reason.  Again;  taking 
mankind  such  as  observation  shows  us  human 
3O3*]  *nature  to  be,  can  any  other  than  this 
be  a  safe,  prudent,  just,  or  politic  rule?  When 
we  observe  the  strange  incongruities  of  hu- 
man character — the  astounding  mixture  of 
sagacity  and  weaknessin  the  same  mind — "the 
fears  of  the  brave  and  follies  of  the  wise;" 
when  literary  biography  shows  us  the  discov- 
erers of  truth  and  the  teachers  of  wisdom,  like 
Newton  and  Pascal  suffering  under  "the  vari- 
able weather  of  the  mind,  the  flying  vapors  of 
incipient  lunacy;"  when,  in  ordinary  life,  it 
often  happens  that  the  most  sagacious  and 
prudent  in  many  of  the  affairs  of  busine&s  are 
yet,  in  some  point  of  domestic  conduct,  or  some 
one  matter  of  opinion  or  action,  guilty  of  ab- 
surdities such  as  the  feeblest  minds  could  not 
commit,  one  might  almost  adopt  the  startling 
conclusion  of  Dr.  Haslam,  who,  after  years  of 
professional  observation  of  the  phenomena 
of  mental  disease,  when  examined  in  the  re- 
markable case  of  Miss  Bagster,  in  answer  to  the 
customary  question,  "Was  Miss  B.  of-  sound 
mind?"  replied:  "I  never  knew  any  human 
being  who  was  of  sound  mind."  So  again;  if 
we  look  around  our  own  circle  of  acquaint- 
ance, everyone  must  have  known  aged,  blind 
or  infirm  persons,  unfitted  by  the  state  of  their 
minds  or  of  their  senses  for  the  management 
of  any  affairs,  and  from  their  necessary  seclu- 
sion from  the  concerns  of  life,  entertaining 
false  notions  and  mixing  up  the  past  with  the 
present.  Yet  these  and  such  as  these  may,  by 
the  aid  of  their  friends  and  families,  upon 
whom  they  have  a  right  to  rely,  and  with  a 
general  understanding  of  their  own  intent  and 
the  effect  of  their  acts,  make  wills,  conveyances 
and  other  dispositions  of  property,  which  could 
not  be  set  aside  without  gross  and  manifest 
hardship  and  injustice.  To  establish  any  stand- 
ard of  intellect  or  information  beyond  the  pos 
session  of  reason  in  its  lowest  degree,  as  in 
itself  essential  to  legal  capacity,  would  create 
endless  uncertainty,  difficulty  and  litigation, 
would?  shake  the  security  of  property,  and 
wrest  from  the  aged  and  infirm  that  authority 
over  their  earnings  or  savings  which  is  often 
their  best  security  against  injury  and  neglect. 
3O4:*]  If  you  throw  aside  the  *old  common 
law  test  of  capacity,  then  proofs  of  wild  spec- 
ulations or  extravagant  and  peculiar  opinions, 
or  of  the  forgetf  ulness  or  the  prejudices  of  old 
age,  might  be  sufficient  to  shake  the  fairest 
conveyance,  or  impeach  the  most  equitable 
will.  The  law,  therefore,  in  fixing  the  stand- 
ard of  positive  legal  competency,  has  taken  a 
low  standard  of  capacity;  but  it  is  a  clear  and 
definite  one,  and  therefore  wise  and  safe.  It 
holds  (in  the  language  of  the  latest  English 
commentator)  that  "weak  minds  differ  from 
strong  ones  only  in  the  extent  and  power  of 
their  faculties;  but  unless  they  betray  a  total 
loss  of  understanding,  or  idiocy,  or  delusion, 
WEND.  26. 


they  cannot  properly  be  considered  unsound." 
Shelf.,  Lunacy,  p.  39. 

But  although  the  weak  in  intellect,  the  dull, 
the  stupid,  the  decayed  in  mind,  do  not  and 
ought  not,  upon  any  ground  of  policy,  or  right 
or  authority,  to  labor  under  the  personal  disa- 
bility of  disposing  of  their  property,  which  the 
law  prescribes  as  to  "persons  of  unsound 
mind,"  yet  the  books  abound  in  cases  where 
the  courts,  even  at  common  law,  have  made 
void  the  bequests,  devises  and  conveyances  of 
the  imbecile.  Are  such  cases  contradictory  to 
the  conclusions  just  stated?  I  think,  clearly 
not.  They  are  founded  on  a  different  but  close- 
ly allied  principle,  perfectly  reconcilable  with 
the  other,  and  they  are  both  applicable  to  cases 
like  the  present.  By  the  decisions  referred  to, 
wills,  deeds  and  contracts  have  been  held  void, 
when  made  by  imbecile  persons;  but  they  were 
so  held  not  on  account  of  the  general  and  pos- 
itive disability  of  the  party  for  the  perform- 
ance of  all  similar  acts,  but  because  of  the 
relative  character  of  the  will  or  contract  itself, 
and  of  all  the  external  circumstances  in  proof, 
to  the  mental  capacity  of  the  party.  They  have 
been  held  void,  not  because  the  person  making 
them  was  incapable  of  a  valid  consent  to  any 
act  or  contract,  but  because  the  whole  transac- 
tion taken  together,  with  all  its  facts,  of  which 
the  proof  of  mental  weakness  was  one,  showed 
that  the  consent,  "the  very  essence  of  the  act," 
per  Sir  J.  Nichol,  2  Phil.,  *70,  was  [*3O5 
wanting  to  that  particular  act.  Thus,  whilst 
proof  of  stupidity,  gross  ignorance,  folly  or 
strange  particular  aberration  of  opinion,  in  a 
mind  otherwise  unclouded,  is.  alone  incompe- 
tent to  affect  the  legality  of  an  act  of  such  a 
person;  yet  that  evidence,  when  taken  in  con- 
nection with  the  disposition  of  the  property, 
the  interests  and  relative  situation  of  those  af- 
fected by  it  and  other  circumstances,  may 
show,  conclusively,  that  this  particular  act  of 
a  person  laboring  under  no  general  disability, 
wanted  his  consenting  will  and  understanding; 
that  the  sound  and  disposing  mind  was  deficient 
in  regard  to  this  special  matter;  that  the  whole 
was  the  result  of  fraud,  of  abuse  of  confidence, 
perhaps  of  delusion. 

If  this  distinction  were  new  in  our  legal  sys- 
tem, its  policy  and  propriety  are  so  manifest, 
and  its  analogy  to  the  general  doctrine  of  our 
law  on  the  effect  of  fraud  or  error  upon  con- 
tracts so  close,  that  there  could  be  little  hesita- 
tion now  to  receive  and  establish  it;  but  it  may 
be  found,  either  directly  expressed  or  implied- 
ly  admitted,  as  the  ground  of  decision  in  many 
adjudicated  cases.  Thus,  in  the  luminous  and 
elaborate  judgment  of  Sir  John  Nichol,  in 
Dew  v.  Clark,  3  Addams,  79,  where  a  will  was 
pronounced  void  on  the  score  of  a  very  pecul- 
iar morbid  delusion,  the  learned  judge  stated 
the  question  at  issue  to  be,  "not  whether  in- 
sanity in  certain  other  particulars  should  have 
the  effect  of  defeating  a  will  generally  of  the 
deceased, or  even  this  identical  will,  but  wheth- 
er his  insanity  on  the  subject  of  his  daughter 
should  have  the  effect  of  defeating  not  so  much 
any  will,  as -this  identical  will."  So  again  in 
Ingrafiam  v.  Wyatt,  I  Hagg.  Eccl.,  381,  the  will 
on  its  face,  as  well  as  all  the  external  circum- 
stances, indicated  fraud;  and  as  to  the  testator's 
capacity,  the  judge  states,  "The  result  of  the 

1091 


805 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1841 


evidence  was,  that  be  was  a  very  weak  man; 
that  his  understanding  was  very  much  below 
the  legal  standard  of  perfect  capacity ;  the  inert 
ness,  inactivity,  torpidity  of  mind,  inattention 
to  his  large  properly,  were  the  leading  char- 
acteristics and  symptoms  of  his  weakness;"  yet 
3O6*J  *it  is  expressly  added,  "that  he  might 
possess  a  testable  capacity;  but  that  he  was  a 
person  so  far  liable  to  be  imposed  upon  as  to 
require  the  court  to  look  with  vigilance  into 
the  proofs  of  thefactum."  The  common  law 
courts  recognize  the  same  distinction.  The 
reasoning  of  Ld.  Ch.  J.  Tenterden  in  Bell  v. 
Martin,  1  Dow.  Parl.,  386,  goes  to  this  result; 
and  we  find  it  repeatedly  laid  down  in  Ameri- 
can reports,  as  by  Judge  Washington,  3  Wash., 
587,  "that  a  man's  capacity  may  be  perfect  to 
dispose  of  his  property  by  will,  and  yet  very 
inadequate  to  the  management  of  other  busi- 
ness, as,  for  instance,  to  make  contracts  for  the 
purchase  and  sale  of  property." 

The  decisions  of  our  own  Supreme  Court,  4 
Cow.,  207,  already  cited,  involve  and  confirm 
the  same  view  of  the  law.  It  affords  no  slight 
confirmation  of  the  wisdom  and  justice  of  this 
rule,  that  it  agrees  with  the  decision  of  the 
French  tribunals  under  the  Code,  as  appears 
from  the  case  of  Beauquaire,  whose  will  was  es- 
tablished on  the  ground  that  its  provisions  were 
rational,  and  the  testator  capable  of  compre- 
hending them,  though  he  was  incapable  of 
making  contracts,  etc.,  by  reason  of  imbecility. 
Sirey,  Rec.  des  lois  et  des  arret*,  torn.  8,  p.  315. 

If  we  then  sum  up  the  whole  doctrine  of  the 
law  of  wills  as  effected  by  mental  incapacity, 
we  shall  find  it  just,  reasonable  and  consistent 
with  itself,  as  well  as  in  perfect  harmony  with 
the  decisions  and  rules  touching  the  effect  of 
unsoundness  or  weakness  of  understanding  in 
avoiding  deeds  and  contracts. 

The  right  of  testamentary  disposition  is  re- 
garded as  a  common  and  natural  right,  to  be 
restricted  no  further  than  public  policy  and 
the  necessary  evidence  of  intent  and  consent 
absolutely  require.  When  the  testator  is  shown 
to  possess  such  a  rational  capacity  as  the  great 
majority  of  men  possess,  that  is  sufficient  to 
establish  his  will.  "  Where  this  can  be  truly 
predicated,  bare  execution  is  sufficient;"  per 
Sir  J.  Nichol,  1  Hagg.  Eccl.,  385,  no  matter 
how  arbitrary  its  provisions,  or  how  hard  or 
3O7*]  unequal  may  be  its  *operation  on  his 
family.  On  the  other  hand,  when  a  total  de- 
privation of  reason  is  shown,  whether  from 
birth,  as  in  idiocy,  or  from  the  entire  subse- 
quent overthrow  of  the  understanding,  wheth- 
er permanently,  or  existing  only  at  the  time  of 
execution,  further  inquiry  is  needless,  the  will 
is  itself  a  nullity,  however  just  and  prudent  in 
its  provisions,  and  with  whatever  fairness  of 
intention  it  may  have  been  obtained  by  well- 
meaning  friends.  That  intermediate  class, 
who  fall  below  the  most  ordinary  standard  of 
sound  and  healthy  minds,  whether  from  the 
partial  disease  of  one  faculty,  or  the  general 
dullness  and  torpor  of  the  understanding,  are 
not  on  that  account  interdicted  from  the  com- 
mon rights  of  citizens,  and  least  of  all  from 
that  of  testamentary  disposal.  But  their  de- 
fect of  intellect  may  furnish  most  essential  and 
powerful  evidence,  in  union  with  other  proof, 
that  some  particular  will  or  codicil  was  ob- 
tained by  fraud  and  delusion  ;  that  it  had  not 
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the  consent  of  the  will  and  understanding.and 
was  not  executed  by  one,  who.  in  that  respect, 
was  of  a  sound  and  disposing  mind  and  mem- 
ory. As  in  the  former  class  of  cases,  there  is 
a  general  legal  disability,  because  the  party 
from  total  unsoundness  of  mind  and  memory 
is  unable  to  consent  with  understanding  to  any 
legal  act  whatever  ;  so  in  the  latter  instances, 
there  may  be  shown  an  absence  of  consent  to 
the  particular  will  from  inability  to  compre- 
hend its  effect  and  nature. 

Let  us  now  examine  how  the  evidence  be- 
fore us  applies  to  this  view  of  the  law,  which 
naturally  directs  us  to  two  points  of  inquiry  : 
1.  Was  the  decedent  mentally  incompetent  to 
make  any  valid  testament  whatever?  or,  in 
other  words,  was  she  of  unsound  mind  and 
memory  in  the  strict  sense  of  the  law  ?  and  2. 
If  not  so,  is  there  yet  evidence  sufficient  to  in- 
validate this  particular  will,  by  reason  of  the 
imbecility  of  the  party  taken  in  connection  with 
the  dispositions  of  the  will,  the  situation  of  the 
parties, and  all  the  circumstances  of  ihefactumf 
[Here  Senator  Verplanck  *adverted  to  [*3O8 
the  evidence  in  the  case  at  some  length,  and 
then  proceeded  as  follows  :] 

With  regard  to  the  first  point  of  inquiry  ; 
we  find  that  the  numerous,  respectable  and  in- 
telligent witnesses  in  support  of  the  will  rep- 
resent the  testatrix  as  a  person  of  very  dull  and 
feeble  mind  from  infancy,  as  laboring  under 
physical  and  external  disadvantages,  being 
from  childhood  very  near-sighted;  unwieldy  in 
person  and  ungainly  in  manner;  of  neglected 
education,  having  been  early  suffered  to  in- 
dulge in  the  free  and,  indeed,  immoderate  use 
of  liquors;  that,  in  consequence  of  all  this,  she 
impressed  those  who  saw  her  transiently,  with 
the  belief  of  her  being  a  perfect  idiot,  yet  upon 
fuller  knowledge  showing  herself,  though  dull 
and  ignorant,  possessed  of  reason  and  under- 
standing far  above  idiocy  ;  having  a  general 
notion  of  property,  and  knowledge  of  her  pos- 
sessing some,  with  the  right  to  dispose  of  it ; 
finally,  as  exercising  some  of  the  higher  moral 
faculties  in  overcoming  (with  the  aid  of  friend- 
ly care  and  remonstrance)  her  habits  of  intem- 
perance, and  in  her  last  days  understanding 
and  expressing  the  hopes  and  consolations  of 
religion.  On  the  other  hand,  is  a  large  array 
of  witnesses,  many  of  them  highly  respectable 
and  intelligent,  who  concur  in  representing 
her,  not  only  as  silly  and  stupid,  but  as  utter- 
ly incompetent  to  the  understanding  8f  any 
right,  or  the  care  of  herself  in  any  particular. 
Much  of  this  apparent  conflict  of  evidence  may 
(as  is  common  in  such  cases)  be  resolved  into 
differences,  not  as  to  facts,  but  of  opinions  or 
conclusions  formed  according  to  the  varying 
circumstances  of  observation.  If,  however, 
we  regard  the  evidence  as  in  direct  collision, 
we  shall  find  the  testimony  of  those  who  repre 
sent  Alice  Lispenard  as  having  been  merely  a 
dull  and  imbecile,  but  not  an  idiotic  person, 
as  much  outweighing  those  who  depose  to  the 
lowest  grade  of  intellect:  1.  In  number.  2. 
In  the  means  of  information  or  observation,  as 
members  or  inmates  of  the  family,  physicians, 
etc.  3  In  station,  education  and  intelligence, 
I  mean,  taken  together,  without  denying  the 
"respect  due  on  this  last  score  to  sev-  [*3O9 
eral  witnesses  in  opposition  to  the  will.  Among 
the  former  are  the  subscribing  witnesses,  who 
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are  constituted  by  statute  the  first  and  neces- 
sary evidence,  both  of  whom  attest  positively 
to  her  capacity  to  make  a  will.  They  were 
both  of  them  experienced  and  respectable  phy- 
sicians ;  one  of  them,  Dr.  Neilson,  long  con- 
versant, as  appears  from  our  own  legislative 
documents,  with  the  observation  of  mental  in- 
firmity, as  a  physician  of  the  Bloomingdale 
Asylum  ;  the  other  a  physician  of  the  family, 
who  had  "known  Alicefor  ten  or  fifteen  years; 
had  seen  her  frequently  during  that  time,  al- 
most every  day;  had  opportunities  of  judging 
of  her  capacity,  from  having  paid  particular 
attention  to  her  as  an  observer  for  six  or  eight 
years  past."  With  these  gentlemen  agree  oth- 
er medical  witnesses.  "Mere  opinions,"  says 
Judge  Washington,  "of  witnesses  as  to  mental 
capacity  -are  entitled  to  little  or  no  regard,  un- 
less supported  by  good  reasons, founded  on  facts 
which  warrant  them.  To  this,  as  a  general  rule, 
the  opinions  of  medical  men  may  be  considered 
as  an  exception."  3  Wash.  C.  C.,  587.  These 
opinions  are  supported  by  the  testimony  of  re- 
spectable clergymen,  intimate  or  resident  in 
the  family;  by  members  of  the  family;  by  the 
late  Charles  Graham,  an  eminent  lawyer  and 
family  friend  ;  by  Mr.  Davison,  a  wealthy 
neighbor,  with  many  others.  Now  all  this  ev- 
idence is  so  direct  and  positive,  so  affirmative 
in  its  character,  that,  allowing  for  all  the  ex- 
aggeration, which  the  wishes  and  inclinations 
of  some  and  the  possible  interests  of  others, 
might  give  to  testimony,  still  it  seems  suscep- 
tible of  being  accounted  for,  only  upon  the 
supposition  of  its  substantial  accuracy,  or  else 
of  an  extended  and  complicated  conspiracy, 
comprehending  many  persons  wholly  beyond 
suspicion  and  utterly  without  any  reasonable 
motive  to  lend  themselves  to  a  fraud  or  per- 
jury. This  evidence,  compared  with  much  of 
the  opposing  testimony,  has  the  superiority  of 
affirmative  testimony,  asserting  the  possession 
of  a  certain  degree  of  intelligence  by  Alice 
3 1O*]  Lispensard,  over  that  of  a  *mere  nega- 
tive character  as  to  want  of  intelligence  in 
many  particulars.  It  is  not  merely  the  lan- 
guage and  opinions  of  witnesses  that  I  refer  to. 
A  few  affirmative  facts  showing  understand- 
ing, however  humble,  must.in  such  an  inquiry, 
directed  to  the  point  of  idiocy  or  total  want  of 
reason,  not  of  lunacy  or  disturbed  and  clouded 
intellect,  outweigh  very  many  negative  facts. 
The  affirmative  facts  prove  the  existence  of 
mind;  and  when  that  is  once  shown,  the  neg- 
ative go  to  show  only  its  defects  and  weakness, 
not  its  entire  deprivation.  According  to  the 
old  rule,  "a  wise  man  does  not  always  show 
reason  ;  a  fool  never  does."  The  admitted 
weakness  of  Alice  will  go  far  to  reconcile  and 
explain  the  whole  body  of  testimony,  for  that 
is  perfectly  reconcilable  with  an  apparent  idi- 
ocy. But  we  cannot,  in  my  judgment,  deny 
the  degree  of  intellect  claimed  for  her  by  the 
subscribing  medical  witnesses,  by  Mrs.  Stew- 
art, and  Messrs.  Graham,  Edwards  and  others, 
without  total  disbelief  in  their  testimony. 
Taking  the  whole  body  of  evidence  together, 
it  may  all  stand  unimpeached,  and  the  ques- 
tion thus  resolves  itself  into  one  rather  of  law 
than  of  fact;  whether  the  state  of  mind,  shown 
by  the  whole  testimony,  was  such  as  to  render 
the  decedent  incompetent  to  make  any  valid 
will  whatever. 
WEND.  26. 


The  surrogate  and  the  Chancellor  have  laid 
great  stress  upon  a  clause  in  the  will  of  Alice 
Lispenard's  father,  which  they  concur  in  re- 
garding as  "a  strong  and  controlling  circum- 
stance in  the  case."  The  clause  is  this  :  "And 
as  it  has  pleased  Almighty  God  that  my  daugh- 
ter Alice  should  have  such  imbecility  of  mind 
as  to  render  her  incapable  of  managing  or  tak- 
ing care  of  property,  my  will  further  is,  that 
she  be  allowed  for  her  maintenance  the  sura 
of  five  hundred  dollars  annually  during  her 
natural  life  ;  and  that  my  executors  pay  out 
of  the  income  of  my  estate,  to  my  said  daugh- 
ter, Alice,  the  said  sum  of  five  hundred  dol- 
lars in  half-yearly  payments,  to  commence  im- 
ediately  after  my  decease,"  etc.  The  Chancellor 
and  surrogate  have  cited  and  relied  upon  only 
the  first  part  of  the  *sentence,  without  [*31  1 
noticing  the  subsequent  direction.  Taking  the 
whole  together.it  appears  to  me  that  the  father's 
judgment  of  his  daughter's  infirmity  is  in  per- 
fect accordance  with  the  estimate  of  Alice's 
understanding  to  be  deduced  from  the  evi- 
dence in  support  of  the  will.  He  considered 
her  "incapable  of  managing  and  taking  care 
of  property,"  and,  therefore,  instead  of  leav- 
ing any  considerable  capital  under  her  control 
he  charges  his  estate  with  an  annuity  of  $500, 
for  her  maintenance ;  but  he  does  not  place 
that  annuity  beyond  her  control  ;  on  the  con- 
trary, he  directs  it  to  be  paid  over  half  yearly 
to  herself,  thus  giving  her  a  discretion  over  a 
considerable  expenditure,  which  would  never 
have  been  allowed  to  a  mere  idiot.  Had  she 
been  thus  regarded  by  her  father,  the  payment 
would  have  been  directed  to  be  made  to  trust- 
ees for  her  support.  That  she  was  incapable 
of  managing  property  so  as  to  be  trusted  by  a 
prudent  father  with  any  amount  of  capital  is 
allowed  on  all  hands ;  but  that  inability  did 
not  render  her  legally  incapable  of  making  a 
will.  In  the  words  of  Judge  Washington  : 
"  The  capacity  may  be  perfect  to  dispose  of 
property  by  will,  yet  very  inadequate  for  the 
management  of  other  business  ;  as  for  instance 
to  make  contracts  for  the  purchase  and  sale 
of  property."  3  Wash.  C.  C.,  587.  See,  also, 
4  Id.,  262,  and  to  the  same  effect  are  the  au- 
thorities of  Ld.  Redesdale,  and  others,  cited 
by  the  Atty  Gen.,  9  Ves.,  010  ;  S.  P.,  Wilson 
v.  Wilson,  2  Dow.  Parl. ,  283. 

I  cannot,  therefore,  resist  the  conclusion, 
that  the  whole  evidence  establishes  that  degree 
of  understanding,  however  low  and  sluggish, 
which  raised  the  testatrix  above  the  absolute 
and  general  legal  incapacity  of  the  mere  idiot. 

But  the  low  degree  of  understanding  of 
Alice,  as  it  is  admitted  on  all  sides  (with  the 
exception  of  one  or  two  witnesses,  who  indi- 
cate a  higher  opinion  of  her  capacity)  leaves  the 
question  still  open,  whether  this  will  was  val- 
id as  executed  with  a  disposing  mind  and  in- 
tent, with  sufficient  understanding  of  its  ef- 
fect, and  without  fraud  or  coercion.  We  have 
*before  us,  first,  the  testimony  of  the  [*3 1 2 
two  subscribing  witnesses.disinterested  and  ex- 
perienced physicians,  who  had  long  known  her, 
and  whose  attention  is  positively  shown  to  have 
been  directed  to  the  point  of  Alice's  intelli- 
gence, that  at  the  time  of  signing,  which  was 
whilst  in  her  usual  health,  she  declared,  "that 
she  wished  the  whole  of  her  property  given  to 
her  brother,  Mr.  Stewart "  (which  is  sub.stan. 
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tially  the  whole  will),  and  that  the  witnesses 
had  no  doubt  of  her  capacity.  There  is,  then, 
proof  from  other  quarters  of  her  general 
knowledge  and  understanding  of  her  posses- 
sion of  property,  and  power  of  disposing  of 
it ;  and  moreover,  proof  of  previous  declara- 
tions of  intent,  "that  her  other  relatives  should 
not  have  a  cent  of  her  money;  her  brother,  A. 
L.  Stewart,  should  have  it  all  ; "  which  is  in 
conformity  with  her  will  as  executed.  Thus, 
besides  the  evidence  of  unimpeached  subscrib- 
ing witnesses,  alone  ordinarily  held  sufficient, 
we  have  the  best  collateral  evidence  of  previ 
ous  intention,  unbiased,  save  by  the  natural 
and  legitimate  affections  of  gratitude  and  at- 
tachment to  those  with  whom  she  had  long 
lived, and  who  had  deserved  it  by  long  and  per- 
severing care  and  kindiiess.  There  is  precisely 
and  amply  "  the  evidence  of  affection  and  tes- 
tamentary declarations,"  which  Sir  J.  Nichol 
speaks  of  as  usual  and  proper,  "where  there  is 
any  doubt  of  capacity  or  suspicion  of  fraud." 
1  Hagg.  Eccl.,  431.  The  proof  of  a  general 
understanding  of  the  nature  and  effect  of  her 
will  "  to  leave  all  her  property  to  A.  L.  Stew- 
art," is  all  that  the  law  requires.  According 
to  the  clear  rule,  repeatedly  laid  down  by 
Judge  Washington  :  "  It  is  sufficient  if  the  tes- 
tator have  such  a  mind  and  memory  as  ena- 
ble him  to  understand  the  elements  of  which 
the  will  is  composed  ;  the  disposition  of  his 
property  in  its  simplest  form."  3  Wash.  C. 
C.,  587;  4  Id..  264.  To  require  more  than 
this  would  be  generally  to  exclude  females,  ig- 
norant persons,  and  persons  laboring  under 
violent  and  painful  disease,  from  the  power  of 
testamentary  disposition. 
3 1 3*]  *But  in  almost  every  case  of  disputed 
capacity,  whether  in  relation  to  testamentary 
disposition  or  to  contracts  and  conveyances 
inter  vivos.  the  act  or  will  itself  has,  in  its  nat- 
ure and  effect,  been  judicially  regarded  as  an 
essential  and  most  important  part  of  the  evi 
dence  of  capacity.  See,  per  J.  Jebb,  of  the 
Irish  C.  P.,  and  Ld.  Ch.  J.  Tenterden  in  Bell 
v.  Martin,  1  Dow.  Parl.,  386;  Jackson  v.  King, 
4  Cow..  207;  and  Brogdtn  v.  Brown,  2  Ad- 
dams,  Eccl.,  441.  449.  In  this  last  case,  the 
following  strong  language  is  used  by  Sir  J. 
Nichol:  "  Such  an  alleged  will,  the  court  may 
readily  presume  that  the  testator  would  ac- 
quiesce in  and  adopt,  if  not  wholly  deprived 
of  consciousness  ;  and  mere  acquiesence  and 
adoption  in  such  a  case  would  so  compensate 
for  any  want  of  direct  evidence  of  instruction 
given  a  priori,  that  proof  of  this  alone,  in  con- 
junction with  any  whatever  glimmering  of  ca- 
pacity at  the  time  of  execution,  would  be  good 
to  support  the  will,  and  would  sufficiently  in- 
dicate mind  and  volition  to  justify  a  court  in 
pronouncing  for  it  as  a  genuine  and  valid  will 
in  my  judgment."  If  the  testamentary  dis- 
position be  in  itself  consistent  with  the  situa- 
tion of  the  testator,  and  in  congruity  with  his 
affections  and  previous  declarations ;  if  it  be 
such  as  might  have  been  naturally  expected 
from  one  so  situated,  this  is  itself  rational  and 
legal  evidence  of  no  small  weight  to  testament- 
ary capacity  ;  whilst,  the  reverse  will  alone 
furnish  occasion  of  doubt,  demanding  other 
evidence  to  refute  it.  The  rationality  of  the 
act  goes  to  show  the  reason  of  the  person.  This 
rule  has  been  repeatedly  applied  in  the  En- 
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glish  courts  in  cases  of  doubtful  capacity  from 
age  or  deathbed  disease,  and  the  reason  applies 
equally  to  doubt  founded  upon  connate  imbe- 
cility. Cook  v.  Gould,  1  Hagg.  Eccl.,  577; 
King  v.  Farley,  Id.,  502;  Waters  v.  Howlet, 
3  Id.,  790  ;  Bird  v.  Bird,  2  Id.,  142;  Marsh 
v.  Tyrrel.  2  Id.,  84  ;  Martin  v.  Wotton,  1  Lee, 
Eccl.,  180  ;  Bittleston  v.  Clark.,  2  Id.,  229.  I 
am  indebted  for  reference  to  these  last  cases  to 
the  excellent  work  *of  our  country-  [*314 
man,  Dr.  Ray,  on  the  "  Medical  Jurisprudence 
of  Insanity/'  a  work  of  great  learning  and 
ability,  to  which  I  am  also  indebted  for  other 
more  general  views  of  the  doctrine  and  phil- 
osophy of  legal  capacity  and  its  evidence. 
Ray,  Jur.  Insanity,  sec.  221.  The  same  doc 
trine  is  recognized  in  the  French  decision  in 
Beauquaire's  case,  reported  by  Sirey,  on  which 
also  see  Dr.  Ray's  remarks  and  summary,  sec. 
84;  The  will  under  consideration  appears  to 
be  just  such  a  one  as  Alice  Lispenard  would 
naturally  have  made,  in  favor  of  those  whom 
she  had  for  years  looked  to  with  respect  and 
gratitude  ;  whose  care  had  rescued  her  from 
neglect,  raised  her  in  moral  character,  and  in 
some  degree  enlightened  her  understanding. 
Had  the  will  been  otherwise:  had  it  bequeathed 
her  property,  contrary  to  her  former  declara- 
tions and  natural  preferences,  without  the 
knowledge  or  advice  of  those  of  her  family 
with  whom  she  resided,  and  to  other  relatives 
to  their  exclusion,  this  to  my  mind,  would 
alone,  in  one  of  her  rate  of  intellect,  have 
raised  a  presumption  of  fraud,  or  want  of 
proper  disposing  understanding,  requiring  oth- 
er testimony  to  explain  it  and  establish  the  will. 
I  shall  vote  for  an  unqualified  reversal. 

Senator  Scott  also  delivered  an  oral  opin- 
ion for  reversal.  The  reporter  has  since  been 
furnished  with  the  following  opinion,  written 
out  by  the  learned  Senator  : 

By  Senator  Scott.  Was  Alice  Lispenard  at 
the  time  of  making  her  will,  capable  of  mak- 
ing a  legal  disposition  of  her  property  ?  All 
persons  except  idiots, persons  of  unsound  mind, 
married  women  and  infants,  may  devise  their 
real  estate  by  last  will  and  testament.  1  R.  S., 
56,  sec.  1.  The  inquiry  is  confined  to  the  ex- 
ceptions in  the  statute:  "Idiots,  persons  of  un- 
sound mind."  Idiocy,  sometimes  called  fatui- 
tiix,  is  usually  a  congenital  disorder,  consisting 
in  a  defect  or  sterility  of  the  intellectual  pow- 
ers, not  like  lunacy  or  madness,  which  is  a 
perversion  of  intellect.  *Chit.  Med.  [*315 
Jur.,  347.  It  is  not  difficult  to  perceive  ex- 
treme cases  of  deviation  from  sound  intellect, 
yet  in  the  gradation  from  a  wise  man  to  a  fool, 
we  frequently  find  the  light  and  shade  so 
blended  that  we  look  in  vain  for  the  line  which 
divides  one  from  the  other.  No  one  has  dis- 
covered a  mental  gauge,  by  which  we  can  test 
the  strength  or  weakness  of  the  human  mind. 
Some  attempt  has  been  made  by  legislative 
exposition,  in  the  Act  of  11  Geo.  IV..  and  1 
Wm.  IV.,  ch.  64,  which  declares  the  term 
"lunatic"  shall  extend  to  any  idiot  or  person  of 
unsound  mind,  or  incapable  of  managing  bis 
own  affairs.  This  statute  occupies  a  broader 
but  not  a  more  certain  ground  than  ours,  and 
the  question  recurs  upon  the  single  fact,  the 
capacity  of  the  testatrix,  and  this  fact  should 
have  been  decided  by  a  jury.  If  this  cause  is 
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to  be  decided  upon  its  merits,  the  court  must 
occupy  the  place  of  the  jury.  We  have  been 
presented  with  an  octavo  volume  of  317  pages, 
containing  the  testimony  of  some  70  witnesses, 
and  that  very  contradictory.  The  testimony  on 
the  part  of  the  respondents  is  principally  of  a 
negative  character.  The  witnesses  thought  or 
believed  the  testatrix  an  idiot,  because  she  did 
not  converse,  said  little,  and  appeared  stupid, 
and  they  formed  their  opinions  from  her  silence 
and  manner.  It  is  in  evidence  that  she  was 
very  near  sighted,  was  in  the  habit  of  intempe- 
rance in  the  early  part  of  her  life.and  was  very 
awkward  in  her  person.  This  will  at  once  ac- 
count for  the  neglect  of  her  education  ;  her 
apparent  stupidity  and  vulgarity,  the  neglect 
of  the  family,  and  a  disposition  always  to  place 
her  in  the  back  ground.  '  The  example  set  by 
them  would  of  course  be  followed  by  visitors 
and  strangers.  The  testimony  on  the  part  of 
the  appellant  is  affirmative  ;  it  does  not  rest, as 
on  the  part  of  the  respondents,  upon  the  testi- 
mony principally  of  domestics,  many  of  whom 
were  ignorant  and  prejudiced,  and  spoke  of 
unimportant  events.that  happened  thirty  years 
.ago;  but  upon  the  evidence  of  several  intelli- 
gent medical  witnesses,  not  casually  acquaint- 
ed with  the  testatrix,  but  who  had  known  her 
316*]  and  *  were  in  habits  of  intercourse  with 
her  for  the  last  10  or  15  years,  and  some  for 
25  years  before  the  execution  of  her  will,  par- 
ticularly fitted  from  opportunity  and  education 
to  give  a  sound  opinion  ;  men  of  science,  and 
of  high  moral  worth  in  our  community.  They 
testified  that  the  testatrix  had  a  good  deal  of 
sagacity;  that  her  memory  was  good  and  even 
extraordinary,  and  her  ideas  well  arranged  ; 
that  she  possessed  the  ordinary  qualities  for 
observation  and  reflection,  and  reasoning  pow- 
ers of  mind  ;  and  they  state  an  important  fact, 
viz.  :»that  she  abandoned  the  use  of  all  intoxi- 
cating drinks  the  latter  part  of  her  life,  which 
explains  her  alteration  of  character.  The  ca- 
pacity to  arrange  our  thoughts  is,  perhaps.the 
strongest  evidence  evidence  of  a  sound  mind  : 
at  all  events  it  is  proof  against  the  existence  of 
dementia  ;  in  which  all  writers  on  medical  ju- 
risprudence agree. 

One  of  the  most  important  rules  to  assist  in 
the  discovery  of  the  truth  in  this  case,  is  to 
compare  the  intelligence  of  the  witnesses  on 
both  sides.  All  other  things  being  equal,  the 
want  of  capacity  in  the  witness  10  judge, makes 
his  opinions  of  little  weight.  In  following  up 
this  rule,  the  preponderance  is  greatly  in  favor 
of  the  appellant.  I  cannot,  therefore,  concur 
with  the  Chancellor,\n  the  face  of  the  testimony 
of  highly  intelligent  witnesses,  that  a  child  of 
8  years  of  age  would  be  as  competent  to  dis- 
pose of  her  property  by  will  as  the  testatrix  ; 
nor  can  I  concur  in  the  opinion  that  the  decla- 
ration in  the  will  of  her  father,  that  the  imbe- 
cility of  her  mind  was  such  as  to  render  her 
incapable  of  managing  or  taking  care  of  her 
property,  is  a  strong  and  controlling  circum- 
stance in  the  case.  Its  importance  is  weakened 
exceedingly,  when  by  that  very  will  he  allows 
her  $500  annually,  and  directs  it  to  be  paid 
to  her  half  yearly,  leaving  this  amount  at  her 
own  disposal.  Why  this  was  done,  if  she  was 
so  imbecile  as  to  be  unable  to  manage  or  take 
care  of  her  property,  is  as  inconsistent  as  un- 
accountable !  It  would  have  been  more  in 
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keeping  with  such  a  singular  and  unnecessary 
declaration,  *to  have  placed  this  an-  [*317 
nuity  in  the  hands  of  trustees,  to  be  expended 
at  their  discretion  for  her  support.  It  is  in 
the  power  of  a  parent  to  deprive  his  child  of 
his  estate  ;  but,  as  he  cannot  transmit  to  his 
descendants  his  intellect,  so  he  cannot  deprive 
them  by  last  will  of  that  mind  which  God  has 
given  them. 

It  is  well  settled,  that  every  person  of  the 
age  of  discretion  is  presumed  to  be  of  sound 
mind  and  memory  until  the  contrary  is  shown, 
and  this  rule  holds  as  well  in  civil  as  in  crim- 
inal cases.  1  Hale,  Hist.  P.  0.,  33.  It  is  con- 
tended that  this  court  cannot  find  the  facts  ; 
that  it  belongs  to  a  jury  to  do  so.  If  this  posi- 
tion is  true,  then  the  court  cannot  decide  upon 
contradictory  testimony.  Without  a  judgment 
on  the  facts,  the  rule  of  presumption  must  ob- 
tain, that  the  testatrix  had  a  sound  mind,  be- 
cause the  contrary  cannot  appear,  except  by 
the  finding  of  facts  by  the  court.  I  have  no 
doubt  upon  the  merits,  that  Alice  Lispenard 
was  capable  of  making  a  testamentary  dispo- 
sition of  her  property.  I  see  nothing  in  the  cir- 
cumstance of  her  making  Alexander  L.  Stewart 
her  devisee,  calculated  to  throw  doubt  upon 
her  capacity  ;  but,  on  the  contrary,  it  was  per- 
fectly natural  that  she  should  give  all  her  prop- 
erty to  her  brother-in-law,  whose  family  had 
always  bestowed  upon  her  their  most  affection- 
ate attentions,  exhibiting  a  great  contrast  with 
the  neglect  of  other  branches  of  the  family. 
Gratitude,  affection  and  resentment  all  con- 
spired to  deprive  those  of  her  property  whom 
she  disliked,  and  to  give  it  to  those  whom  she 
loved  best. 

Senators  Dickinson,  Nicholas,  Hull, 
Hunter  and  Root  also  delivered  brief  oral 
opinions.  The  President  of  the  Senate  re- 
marked that  he  found  himself  in  the  same  sit- 
uation with  Mr.  Justice  Bronson  ;  not  having 
been  able  to  form  an  opinion  in  this  case  satis- 
factory to  himself,  he  should  decline  to  vote 
upon  the  question  of  affirmance  or  reversal. 

*Upon  the  question  being  put — shall  f  *3 1 8 
this  decree  be  reversed  ? — the  members  of  the 
Court  divided  as  follows  : 

In  the  affirmative— Senators  Dickinson,  Fur- 
man,  Hopkins,  Humphrey,  Hunt,  H.  A.  Living- 
ston, Peck,  Plait,  Root,  Scott,  Verplanck  and 
Works— 12. 

In  the  negative — Senators  Clark,  Ely,  Hull, 
Hunter,  Johnson  and  Nicholas — 6. 

Whereupon,  it  was  proposed  to  enter  a  de- 
cree reversing  the  decree  of  the  Chancellor, an d 
the  previous  decrees  of  the  Circuit  Judge  and 
Surrogate,  and  directing  the  will  of  Alice  Lis- 
penard to  be  admitted  to  probate. 

Mr.  Justice  Bronson  objected  to  the  entry 
of  such  decree,  and  insisted  that,  instead  of  di- 
recting the  will  to  be  admitted  to  probate,  a  de- 
cree should  be  made  directing  a  feigned  issue 
to  be  made  up  to  try  the  questions  arising  upon 
the  application  to  prove  the  will. 

Upon  the  question  of  settling  the  form  of 
the  decree,  the  counsel  for  the  appellant  were 
heard.  They  insisted  that  this  court  had  not 
the  power,  in  a  case  like  the  present,  to  award 
a  feigned  issue.  Where  the  decision  of  the 
surrogate  upon  an  application  to  admit  a  will 
to  probate  is  reversed  by  a  circuit  judge,  upon 

1095 


818 


COCRT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1841 


an  appeal  to  him,  and  the  reversal  is  founded 
upon  a  question  of  fact,  the  judge  is  required 
by  statute  to  direct  a  feigned  issue  to  be  made 
up  to  try  the  questions  arising  upon  the  ap- 
plication, 2  R.  8.,  10,  sec.  57;  out  where  the 
decision  of  the  surrogate  is  affirmed  or  reversed 
upon  a  question  of  law.  the  judge  has  no  such 
power;  his  only  duty  in  such  case  is  to  remit 
the  proceedings  to  the  surrogate  and  certify 
the  decision  made  by  him.  2  R.  S.,  505,  sec. 
97.  From  the  decision  of  the  circuit  judge  an 
appeal  lies  to  the  Chancellor,  and  from  his  de 
cision  to  this  court,  but  neither  chancery  nor 
this  court  can  award  a  feigned  issue  in  a  case 
where  the  circuit  judge  would  not  have  author- 
ity to  make  such  award.  All  an  appellate  court 
can  do  is  to  render  such  judgment  as  the  court 
3 1 9*]  *below  ought  to  have  given.  The  ques- 
tion here  is  not  a  question  of  fact;  it  is  a  ques- 
tion of  law,  viz. :  had  Alice  Lispenard  suffi- 
cient mind  and  understanding,  judging  from 
the  facts  disclosed,  to  make  a  valid  will?  Do 
the  facts  show  that  she  was  an  idiot  or  non 
compos  ?  The  witnesses  present  at  the  execution 
of  the  will  testify  fully  to  her  capacity  at  that 
time,  and  beyond  that  there  can  be  no  inquiry, 
where  the  capacity  of  the  decedent  was  not 
called  in  question  by  a  course  of  legal  proceed- 
ings during  his  or  her  life.  But  were  it  other- 
wise, and  should  it  be  admitted  that  the  ques 
tion  in  this  case  was  a  question  of  fact,  and 
that  in  the  exercise  of  a  sound  discretion  this 
court  may  send  the  case  to  a  jury,  it  is  asked, 
with  great  respect:  why  send  this  case  to  a  jury 
after  having  been  passed  upon  by  a  court  con- 
sisting of  so  numerous  a  body  as  this  court  of 
dernier  ressort  ? 

After  hearing  counsel,  forms  of  decrees  were 
submitted  by  Mr.  J.  Bronson  and  by  the  coun- 
sel for  the  appellants. 

Senator  Verplanck  remarked  that  the  mo- 
tion to  send  down  the  cause  to  trial  before  a 
jury  upon  a  feigned  issue,  was  made  upon  the 
ground  that  the  reversal  here  is  on  a  matter  of 
fact  and  not  of  law,  and  that,  therefore,  such 
an  order  for  a  feigned  issue  must  be  directed 
in  conformity  with  the  provisions  of  2  R.  S., 
10,  sec.  57,  respecting  appeals  from  surrogates 
to  the  circuit  judges:  "  If  it  shall  appear  to  the 
circuit  judge  that  the  decision  was  erroneous, 
he  may  by  order  reverse  such  decree;  and  if 
such  reversal  be  founded  on  a  question  of  fact, 
shall  direct  a  feigned  issue  to  be  made  up,  to 
try  the  question  arising  upon  the  application 
to  prove  such  will."  In  regard  to  this  motion 
he  said  he  must  first  suggest  to  the  considera 
tion  of  the  court  whether  it  be  correct  that  the 
judgment  had  been  reversed  "  on  a  question  of 
fact."  The  whole  inquiry  was  a  mixed  ques- 
tion of  law  and  of  fact,  and  as  often  happens 
32O*]  in  such  *cases,  it  was  not  easy  to  draw 
the  line  so  as  to  discriminate  precisely  what 
belonged  to  the  one,  and  what  to  the  other; 
especially  as  either  might  effect  the  judgment 
of  so  numerous  a  body  as  this  court.  Yet  he 
was  inclined  to  the  opinion  that  the  reversal 
was  not  founded  upon  the  denial  or  disbelief 
of  any  fact  assented  to  or  relied  upon  in  the 
courts  below.  We  agree  in  the  fact,  he  said,  of 
the  imbecility  of  Alice  Lispenard,  but  we  differ 
as  to  the  legal  effect  of  that  degree  of  weakness, 
upon  the  legal  distinction  between  idiocy  and 
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imbecility.  We  have  done  what  the  Supreme 
Court  did,  in  the  cases  21  Wend.,  142,  and  24 
Id.,  85.  We  hold  the  conclusion  below  to  be 
erroneous,  because  in  a  mixed  question  of  law 
and  fact,  the  facts  were  applied  to  an  errone- 
ous view  of  the  law.  Still  he  said  he  rather 
suggested  this  for  the  consideration  of  the 
court,  than  relied  upon  it  as  necessary  for  the 
decision  of  this  motion,  since  the  law  and  the 
fact  are  here  most  clearly  intertwined  through- 
out, and  he  had  the  greatest  reluctance  to  claim, 
for  the  adjudication  of  law  any  question  be- 
yond its  strict  and  recognized  domain. 

But  there  were  other  reasons,  he  said,  which, 
to  him  were  quite  conclusive  why  the  court 
should  not  now  send  down  this  case  for  fur- 
ther and  expensive  litigation  and  longer  delay 
— a  case  which  had  already  been  pending  for 
six  years.  We  learn,  he  said,  from  the  state- 
ments of  counsel  on  both  sides,  as  part  of  the 
facts  of  the  case,  that  the  appeal  to  the  circuit 
judge  was  pro  forma  merely,  for  his  affirm- 
ance by  consent,  that  the  cause  might  come  up- 
to  this  court  for  final  adjudication.  This  court 
was  the  tribunal  selected  for  decision  of  all 
the  questions,  by  both  parties,  and  the  right 
or  chance  of  resort  to  a  jury  was  thus  express- 
ly waived  on  both  sides.  We  sit  here,  he  said, 
as  it  were,  their  chosen  arbitrators,  as  well  as 
judges  of  the  land.  Nor  are  we  under  any  ob- 
ligation by  law,  even  should  our  reversal  be 
on  a  question  of  fact,  to  direct  a  feigned  issued 
as  the  circuit  judge  is  bound  to  do.  The 
powers  conferred  by  statute  on  this  court  are 
much  more  extensive.  On  *any  "  order  [*32 1 
or  decree  brought  by  appeal  from  the  Court 
of  Chancery,"  this  court  has  "  power  to  re- 
verse, affirm  or  alter  such  order  or  decree,  or  to 
make  such  order  or  decree  therein  as  justice 
shall  require."  1  R.  S  ,  166,  sec.  27.  Nothing 
can  be  broader  than  this  language.  There1  are, 
unquestionably,  ordinarily,  advantages  in  ar- 
riving at  truth,  through  the  living  present  wit- 
ness, which  a  jury  may  possess;  but  here,  hav- 
ing the  evidence  before  us,  in  the  shape  in 
which  it  has  satisfied  both  parties  that  it 
should  be  judged,  unless  there  are  very  great 
doubts  indeed  as  to  some  point  of  fact  (of 
which  he  said  he  was  not  sensible),  he  would 
be  reluctant  to  think  that  the  ends  of  justice 
would  be  promoted  by  the  court  declining  a 
final  decision  under  any  circumstances.  But 
at  present,  he  said,  the  usual  advantages  of  a 
jury  trial  would  not  be  obtained,  as  since  the 
examination  was  taken,  nearly  six  years  ago, 
before  Surrogate  Campbell,  several  of  the  most 
important  witnesses  in  support  of  the  will  had 
died,  viz.:  Dr.  Graves,  Mr.  Davison.  Mr. 
Charles  Graham,  and  he  thought  others— a. 
longer  delay,  at  the  age  of  many  of  the  wit- 
nesses, will,  according  to  the  ordinary  proba- 
bilities of  life,  increase  that  number,  if  it  has 
not  already  done  so.  A  jury  would  then  de- 
cide, in  great  part,  as  we  must  do,  tfpon  writ- 
ten or  printed  documents.  Constituted  as  this 
court  is,  he  said,  we  are,  except  for  the  pur- 
pose of  oral  examination,  as  good  a  jury  as  the 
parties  can  well  obtain.  It  therefore  seems  to 
me,  he  said,  that  under  the  peculiar  circum- 
stances of  the  case,  "justice  does  not  require" 
of  us  any  decree  other  than  the  final  judgment 
of  reversal,  and  the  order  that  the  will  pro- 
pounded be  admitted  to  probate. 
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Mr.  J.  Bronson  observed,  that  if  the  case 
had  not  been  duly  passed  upon  by  the  circuit 
judge,  the  appeal  should  be  dismissed  as  irreg- 
ularly here.  But  assuming  it  to  be  regularly 
here,  it  is  now  insisted  that  this  case  pre- 
sents questions  of  law,  and  that,  therefore,  a 
322*J  feigned  issue  *should  not  be  ordered. 
It  is  said  that  the  subscribing  witnesses  fully 
testify  to  the  capacity  of  Alice  Lispenard, 
from  which  it  is  sought  to  be  inferred  that  the 
testimony  of  those  witnesses  is  entitled  to  great- 
er consideration  than  that  of  the  other  witnesses 
in  the  case.  This  was  not  so,  he  said,  except 
where  general  incapacity  was  established,  and 
the  object  was  to  prove  a  lucid  interval  at  the 
time  of  the  execution  of  the  instrument.  It  had 
also  been  urged,  that  the  question  whether  the 
testatrix  was  an  idiot  or  non  compos  could  not 
be  raised,  except  as  to  the  state  of  her  mind  at 
the  very  time  of  the  execution  of  the  instru- 
ment, unless  such  question  had  been  agitated 
during  her  lifetime.  He  said  he  could  not  sub- 
scribe to  this  doctrine.  The  question  presented 
by  the  appeal  was  as  to  the  capacity  of  the  testa- 
trix; and  upon  that  point,  there  was  a  conflict 
of  testimony,  raising,  of  course,  a  question  of 
fact,  and  not  a  question  of  law.  In  Odell  v. 
Buck,  21  Wend,  142,  which  had  been  referred 
to,  the  verdict  was  manifestly  set  aside  as 
against  evidence,  as  the  new  trial  was  granted 
on  payment  of  costs.  In  relation  to  the  power 
of  this  court,  he  observed  that  the  court  is  au- 
thorized to  render  such  judgment  as  ought  to 
have  been  given  by  the  court  below;  but  it  has 
no  power  over  the  surrogate,  or  over  the  cir- 
cuit judge,  beyond  what  is  conferred  by  the 
statute.  When,  on  an  appeal  from  the  decis- 
ion of  the  surrogate,  the  circuit  judge  reverses 
the  decision,  and  the  reversal  is  founded  upon 
a  question  of  fact,  it  is  his  duty  to  direct  a 
feigned  issue  to  be  made  up  to  try  the  ques- 
tion; and  such  should  be  the  course  of  this 
court. 

The  decree  as  drawn  up  by  Mr.  J.  Bronson, 
and  submitted  by  him  for  adoption,  after  the 
usual  introductory  matter,  was  in  these  words: 

"It  is  ordered,  adjudged  and  decreed,  that 
the  decree  of  the  Surrogate  of  the  City  and 
County  of  New  York  in  this  matter,  the  de- 
cree of  the  Circuit  Judge  of  the  First  Circuit, 
affirming  the  decree  of  the  Surrogate,  and  the 
323*J  decree  of  the  *0hancettor  affirming  the 
decree  of  the  Circuit  Judge,  be  and  the  same 
are  hereby  reversed  ;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  a  feigned  issue  be 
made  up  to  try  the  questions  arising  upon  the 
application  of  Alexander  L.  Stewart  to  the 
Surrogate  of  the  City  and  County  of  N.  Y.,  to 
prove  the  instrument  or  paper  writing  pro- 
pounded as  and  for  the  last  will  and  testament 
of  Alice  Lispenard  deceased  ;  and  that  the  said 
issue  be  tried  at  a  Circuit  Court  to  be  held  in 
and  for  the  City  and  County  of  N.  Y. ;  and  it 
is  further  ordered,  adjudged  and  decreed,  that 
the  proceedings  be  remitted  to  the  Court  of 
Chancery  with  directions  to  make  the  proper 
order  for  carrying  this  decree  into  effect." 

And  on  the  question  being  put — shall  the 
decree  be  thus  entered  ?— the  members  of  the 
Court  divided  as  follows  : 

In  the  affirmative :  Mr.  Justice  BRONSON  and 
Senators    Clark,    Ely,  Hull,  Hunter,  Johnson, 
Nicholas  and  Scott — 8. 
WEND.  26. 


In  the  negative— Senators  Dickinson,  Fur- 
man,  Hopkins,  Humphrey,  Hunt,  H.  A.  Licing- 
ston,  Peck,  Platt,  Root,  Verplanck  and  Works— 
11. 

The  decree  as  drawn  up  by  the  counsel  for 
the  appellant,  and  submitted  to  the  court,  after 
the  usual  introductory  matter,  was  in  these 
words : 

"  It  is  ordered,  adjudged  and  decreed,  that 
the  decree  of  the  Surrogate  of  New  York  made 
in  this  cause,  and  of  the  Circuit  Judge  and 
Chancellor  affirming  the  same,  be  and  the  same 
are  hereby  reversed  ;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  will  pro- 
pounded before  the  Surrogate  in  this  cause,  is 
the  will  of  the  testatrix,  Alice  Lispenard  ;  and 
that  at  the  time  of  making  the  same,  the  said 
Alice  Lispenard  was  of  sound  mind  and  mem- 
ory, and  capable  of  disposing  of  her  property 
by  will  ;  and  it  is  further  ordered,  that  the 
same  be  admitted  to  probate,  and  that  the  pro- 
ceedings be  remitted,  etc  " 

*And  on  the  question  being  put —  [*324 
shall  the  decree  be  thus  entered  ?— the  mem- 
bers of  the  Court  divided  as  follows  : 

In  the  affirmative — Senators  Dickinson,  Fur- 
man,  Hopkins,  Humphrey,  Hunt,  H.  A.  Living- 
ston, Peck,  Platt,  Root,  Scott,  Verplanck  and 
Works— 12. 

In  the  negative  —  Senators  Clark,  Hull, 
Hunter,  Johnson  and  Nicholas — 5. 

Whereupon,  the  decree  as  drawn  up  by  the 
counsel  for  the  appellant,  was  accordingly  entered. 

Testamentary  capacity  —  Impeachment  of  will. 
Overruled -25 N.  Y.,  10,  27, 100 :  2  Keyes,  236 ;  31  Wis. 
294. 

Oualifled-46  Barb.,  230.  232. 

Explained-21  Barb.,  115. 

Approved— 3  Denio.  37,  41. 

Cited  in-2  N.  Y..  499 :  3  Abb.  App.  Dec-,  368 ;  24 
Barb.,  587 :  28  Barb.,  656 ;  50  Barb.,  672 :  54  Barb.,  287; 
63  Barb.,  464 ;  40Cal.,  13:  50  Am.  Dec.,  348  (6  Ga.,  352); 
6  Am.  Rep.,  572  (49  N.  H..  409). 

Business  incapacity— What  degree  of  imbecility 
will  constitute.  Criticised— 56  Mo.,  376. 

Cited  in-17  N.  Y..  347 :  3  E.  D.  S.,  268 ;  1  Bradf .,  362; 
2  Bradf.,  490 ;  1  Redf .,  140 ;  3  Redf ..  208  ;  34  Wis.,  136 ; 
62  111.,  203. 

Witness— Opinion  of,  as  to  testamentary  capacity. 
Explained— 7  Barb.,  324. 

Cited  in-39  How.  Pr.,  264;  6  Am.  Rep.,  545,  568  (4» 
N.  H.,  409). 

Probate— Refusal  to  admit  to— Appeal.  Reviewed— 
2  Bradf.,  187. 

Cited  in-11  Barb.,  663;  45  Barb.,  93. 
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Will— Acknowledgment  of— Form  of— Statute- 
Evidence  as  to  Testatrix  Declaring  Instrument 
to  be  Her  Last  Will. 

The  Revised  Statutes,  in  prescribing  the  form  in 
which  a  last  will  and  testament  shall  be  executed, 
requiring  that  the  testator  at  the  time  of  subscrib- 
ing the  will,  or  at  the  time  of  acknowledging  it, 
•'  Shall  declare  the  instrument  so  described  to  be  his 
last  will  and  testament,"  the  will  is  not  valid,  unless 
there  be  some  communication  to  the  witnesses,  in- 
dicating the  intention  of  the  testator  to  give  effect 
to  the  instrument  as  his  will ;  no  particular  form  of 
words  is  necessary,  but  there  must  be  a  substantial 
compliance  with  the  requirements  of  the  statute. 

Where  it  is  stated  in  the  attestation  clause  sub- 
scribed by  the  witnesses,  that  the  testator  declared 
it  to  be  his  last  will  and  testament,  the  mere  want  of 
recollection  of  the  witnesses  that  the  testator  made 
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such  declaration  or  otherwise  indicated  the  instru- 
ment to  be  his  last  will  and  testament,  it  seems, 
would  not  be  evidence,  per  se,  of  a  non-compliance 
with  the  requirements  of  the  statute,  but  that  in 
such  case,  to  prevent  the  instrument  from  having 
the  effect  of  a  will,  there  must  be  affirmative  proof 
of  the  want  of  publication. 

Where,  however,  there  is  such  affirmative  proof, 
as  where  the  testatrix  merely  signed  the  instrument 
and  acknowledged  it  to  be  her  hand  and  seal  for  the 
purposes  therein  mentioned,  without  its  being  read 
to  her,  or  any  declaration  being  made  by  her  that  it 
was  her  will,  or  by  any  other  person  that  it  was  her 
will,  and  assented  to  by  her ;  it  was  held,  that  the 
Instrument  was  not  entitled  to  be  admitted  to  pro- 
bate. 

The  fact  that  the  testatrix  noticed  that  one  of  the 
subscribing  witnesses  had  omitted  to  write  the  place 
of  his  residence  opposite  his  name,  and  requested 
that  it  might  be  done,  was  not  held  a  sufficient  indi- 
cation of  the  intention  of  the  testatrix  that  the  in- 
strument should  be  regarded  as  her  will. 

Cltations-1  Phil.  Ev.,  50 ;  2  Stark.  Ev.,  920 ;  29  Car. 
II.,  ch.  3,  sec.  5 :  1  Wend.,  412,  413 :  7  Taunt.,  355 :  4 
Ad.  &  Ell.,  1:  Crui..  tit.  Devise,  38,  ch.  5,  sec.  43;  1 
Jarm.  Pow.,  90 ;  2  K.  S.,  7,  sec.  40 ;  64,  sec.  40 :  1  Burr., 
414,  421 :  3  Atk.,  161 ;  1  R.  S.,  759 :  1  Victoria,  ch.  20. 

APPEAL  from  Chancery.  The  question  in 
this  case  arose  upon  an  application  to  ad- 
mit to  probate  a  will  made  since  the  adoption 
of  the  Revised  Statutes.  Dorothea  Brincker- 
hoff made  her  will,  dated  Feb.  25,  1834.  It  was 
signed  «by  her  in  the  presence  of  two  wit- 
nesses. The  attestation  clause  to  which  the 
witnesses  subscribed  their  names  is  in  these 
words:  "The  writing  contained  on  this  one 
sheet  of  paper  was  on  the  day  of  the  date 
thereof,  subscribed  at  the  end  thereof  and 
sealed  by  the  above  named  Dorothea  Brincker- 
hoff,  in  the  presence  of  each  of  us;  and  the 
said  Dorothea  Brinckerhoff  at  the  same  time 
acknowledged  to  each  of  us  that  she  subscribed 
the  said  writing,  and  declared  it  to  be  her  last 
will  and  testament;  and  at  her  request  we  have 
32O*J  hereunto  respectively  Subscribed  our 
names  as  witnesses  in  her  presence,  and  in  the 
presence  of  each  other  ;  and  we  have  each  of 
us  written  opposite  to  our  names  our  respect 
ive  places  of  residence."  The  witnesses  were 
examined  before  the  Surrogate  of  the  County 
of  N.  Y.  One  of  them  testified  that  the  testa- 
trix executed  the  will  in  his  presence  by  writ- 
ing her  name,  and  acknowledging  it  to  be  her 
hand  and  seal  for  the  purposes  therein  men 
tioned;  that  he  subscribed  his  name  to  the  will 
in  the  presence  of  the  testatrix  ;  that  the  will 
was  not  read  to  the  testatrix,  nor  did  he  (the 
witness)  read  it;  he  read  the  last  line  of  the  at- 
testation. He  did  not  ask  the  testatrix  whether 
it  was  her  will,  nor  did  she  say  it  was  her  will, 
nor  was  it  stated  by  any  person  present  that 
the  instrument  executed  was  a  will.  The  other 
witness  testified  that  he  saw  the  testatrix  sign 
the  instrument;  she  did  not  say  it  was  her  will, 
but  said  that  she  acknowledged  it  to  be  her 
signature  for  the  purposes  therein  mentioned. 
She  requested  him  to  sign  his  name  as  a  wit- 
ness, and  after  he  had  .written  his  name  as  a 
subscribing  witness,  she  discovered  that  he 
had  omitted  to  write  his  place  of  residence,  and 
requested  that  it  should  be  done.  This  wit- 
ness testified,  also,  that  he  never  saw  the  testa- 
trix previous  to  the  time  of  her  signing  the 
instrument,  and  remained  in  the  room  where 
it  was  signed  not  longer  than  ten  or  fifteen 
minutes.  On  this  evidence  the  surrogate  ad- 
mitted the  instrument  to  probate,  and  the  now 
respondents  appealed  from  his  decision  to  the 
MM 


Circuit  Judge  of  the  First  Circuit,  who.  Mar. 
20,  1886,  confirmed  the  decree  of  the  Surro- 
gate. The  respondents  then  appealed  to  the 
Chancellor,  who,  Oct.  6,  1840.  reversed  the  de- 
cree of  the  Surrogate,  and  directed  the  pro- 
ceedings to  be  remitted  in  order  that  adminis- 
tration might  be  granted  as  In  case  of  intes- 
tacy. See  the  opinion  delivered  by  the  Chan- 
cellor, 8  Paige,  491,  et  seq.  From  the  decree  of 
the  Chancellor,  the  executrices  named  in  the 
instrument  propounded  as  a  will,  appealed  to 
this  court.  The  case  was  argued  here  by, 
*Mr.  G.  Griffin,  for  the  appellants.  [*327 
Mr.  G.  Brinckerhoff,  for  the  respondents. 
Points  submitted  and  argued  on  the  part  of  the 
appellants. 

I.  It  was  not  made  a  point  before  the  surro- 
gate, that  any  unfair  practice  had  been  used 
in  obtaining  the  will  in  question. 

II.  There  are  no  just  grounds  of  suspicion 
that  the  will  was  obtained  unfairly. 

III.  The  law,  previous  to  the  Revised  Stat- 
utes, required  that  a  will  should  be  published 
by  the  testator  as  essential  to  its  validity.  Pow. 
Dev.,  90;  Crui.  Dig.  tit.  Devise,  ch.  5,  sec.  43; 
Ross  v.  Even,  3  Atk.,  161. 

IV.  Such  publication  might  have  been  in- 
ferred from  circumstances,  with  the  same  ef- 
fect to  render  the  instrument  valid  as  if  ex- 
pressly declared.     Pow.   Dev.,  92;    Wallis  v. 
WaUi9,  4  Burn.  Eccl.  L.,  114. 

V.  And   this  inference  would   have    been 
raised  from  very  slight  circumstances,  where 
it  appeared  in  proof  that  the  testator  was  not 
imposed  on  as  to  the  identity  of  the  instrument 
executed,  but  knew  it  to  be  his  last  will  and 
testament. 

VI.  The  section  of  the  Revised  Statutes  re- 
quiring that  the  testator,  at  the  time  of  making 
or  acknowledging  his  subscription  .shall  declare 
the  instrument  so  subscribed  to  be  his  last  will 
and  testament,  is  only  declaratory  of  the  an- 
tecedent law  ;  and  what  would  have  been  a 
sufficient  publication  under  the  antecedent  law, 
is  a  sufficient  declaration  under  this  section  of 
the  Revised  Statutes. 

VII.  The  statutory  declaration  may  be  made 
by  the  tongue  or  the  pen,  or  by  sign  or  action; 
it  may  be  express  or  constructive.     The  sec- 
tion should  receive  a  free  and  liberal  interpre- 
tation. 

VIII.  It  is  undeniably  in  proof  that  the  tes- 
tatrix, in  the  present  case,  when  she  executed 
the  testamentary   instrument,    well   knew  its 
contents. 

*IX.  Knowing  the  contents  of  the  [*328 
will,  and  of  the  attesting  clause  as  a  part  there- 
of, the  testatrix,  when  she  presented  the  will, 
and  asked  the  witnesses  to  subscribe  the  attest- 
ing clause,  adopted  the  words  of  that  clause, 
which  state  that  she  "declared  the  instrument 
to  be  her  last  will  and  testament,"  and  made 
the  words  her  own,  as  much  as  if  she  had  re- 
peated them  with  her  lips.  Whether  the  attest- 
ing witnesses  read  the  clause  or  not,  is  imma- 
terial. It  is  enough  that  they  might  and  ought 
to  have  read  it.  Pow.  Dev.,  96;  Davy  v.  Smith, 
Salk.,  395;  Sheers  v.  Olasscock,  Salk.,  688;  Gas- 
son  v.  Dade,  1  Brp.  C.  C. ,  99. 

X.  The  testatrix,  thus  knowing  the  contents 
of  the  testamentary  intrument,  when  she  ac- 
knowledged in  the  presence  of  the  witnesses  her 
signature  thereto  to  be  her  hand  and  seal,  "for 
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the  purposes  therein  mentioned,"  virtually  ac- 
knowledged and  declared  her  act  of  signing  to 
be  for  the  purpose  of  authenticating  her  last 
•will.  The  instrument,  on  its  face,  declared  it- 
self to  be  her  will  ;  and  when  she  referred  to 
it  as  explanatory  of  her  act,  she  adopted  the 
declaration  thus  apparent  on  its  face  as  effect- 
ually as  though  she  had  repeated  it  orally. 

XI.  In  requesting  one  of  the  attesting  wit- 
nesses to  rectify  his  subscription,  by  adding 
thereto  his  place  of  residence,  the  testatrix  not 
only  showed  that  she  herself  knew  the  instru- 
ment executed  to  be  her  will,  but  also  impart- 
ed and  declared  such  knowledge  to  the  wit- 
nesses.    Indeed,  the  first  attesting  witness,  by 
voluntarily  adding  his  place  of  residence,  had 
already  evinced  that  he  knew  the  instrument 
to  be  a  will.     1.  The  necessity  of  adding  the 
place  of  residence  to  the  signature  of  a  sub- 
scribing  witness,   is  a  provision   peculiar  to 
wills.  The  presumption  of  law  is,  that  this  pro- 
vision is  known  to  all  concerned.     Everyone 
is  presumed  to  know  the  statutory  law  of  the 
land. 

XII.  It  is  not  necessary  that  the  attesting 
witnesses  should  actually  know  the  instrument 
to  be  a  will.     It  is  enough  that  the  testator 
knows  it,  and  evinces  such  knowledge  at  the 
time  of  the  execution,  by  intelligible  words, 
329*]  *signs, actions  or  circumstances,  wheth- 
er such  words,  signs,  actions  or  circumstances 
are  understood  by  the  attesting  witnesses,  or 
not,  is  immaterial.    White  v.  Trustees  of  British 
Muteum,  6  Bing.,  310  ;  19  Com.  L.  R.,  91. 

XIII.  By  giving  to  the  statute  in  question  a 
literal,  strict  and  harsh  construction,  the  law 
would  destroy  many,  perhaps  most  of  the  wills 
made  in  the  State,  and  thus  impair  one  of  the 
most  sacred  rights  of  the  citizen. 

Points  submitted  and  argued  on  the  part  of  the 
respondents. 

I.  The  instrument  of  writing  was  invalid  as 
a  will  ;  not  having  been  executed  with  the  for- 
malities prescribed  by  the  Revised   Statutes 
Relative  to  wills.  2  R.  S.,  7,  3d  ed.     1.  It  was 
not  in  the  handwriting  of  the  decedent.     2.  It 
was  not  read  to  her,  nor  did  she  read  it.    3.  It 
was  not  declared  by  her,  either  at  the  time  of 
subscribing  it,  or  at  the  time  of  acknowledging 
it,  to  be  her  last  will  and  testament.     4.  The 
witnesses  did  not  know  it  was  a  will.     5.  No 
person  present  at  its  execution  apprised  the 
witnesses,  or  either  of  them,  that  it  was  a  will. 
6.  The  executrices  and  witnesses,  were  the  only 
persons  present  at  the  execution  of  the  instru- 
ment. 

II.  The  instrument  was  in  the  handwriting 
of  one  of  the  executrices  and  a  principal  leg 
atee;  and  by  the  decisions,  both  in  England  and 
in  this  country,  before  the  Revised  Statutes, 
such  an  instrument  was  invalid  as  a  will,  un- 
less the  same  was  read  by  the  testator,  and  an 
actual  publication  made  by  him  to  the  wit- 
nesses. Billinghurst  v.  Sicker,  1  Philm.,137,199; 
70-72,  273,  Am.  ed  ;  Park  v.  Elliott,  2Phillm., 
323;  Swett  v.  Boardman,  1  Mass.,  258;  Bac. 
Abr..  tit.  Statute,  J.,  10;  19  Com.  L.  R.,  92. 

III.  There  was  not  sufficient  and  competent 
evidence  of  the  identity  or  mental  capacity  of 
the  decedent  to  make  a  valid  will. 

33O*]     *  After  advisement  the  folio  wing  opin- 
ions were  delivered  : 
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By  the  Chief  Justice.  The  question  in- 
volved in  this  case  is  simply  as  to  what  con- 
stitutes a  legal  execution  of  a  will,  under  the 
provisions  of  our  Revised  Statutes.  It  is  a 
question  of  first  impression,  and  it  is  of  great 
importance  that  it  should  be  early  and  finally 
settled. 

The  weight  of  authority  in  England,  as 
abundantly  shown  by  the  cases,  very  ably  re- 
viewed by  the  Chancellor,  and  by  others  that 
might  have  been  referred  to,  1  Phil.  Ev.  50  • 
2  Stark.  Ev.,  920,  is,  that  under  the  29  Car.  II., 
ch.  3,  sec.  5  (of  which  our  old  Statute  Con- 
cerning Wills  was  a  copy),  no  publication  by 
the  testator,  in  the  sense  declared  by  our  recent 
Act,  was  required  as  essential  to  the  validity 
of  the  will;  and  this,  I  think,  has  been  regard 
ed  as  the  law  in  this  State  before  the  Act  of 
1830.  though  I  do  not  find  that  the  attention  of 
the  courts  has  ever  been  drawn  to  the  partic- 
ular point  in  any  of  the  cases.  1  Wend.,  412, 
413. 

In  Moodie  v.  Reed,  7  Taunt.,  855,  decided  in 
1817,  Ch.  J.  Gibbs  observed,  "that  a  will,  as 
such,  requires  no  publication;  that  be  the  pub- 
lication what  it  may,  a  will  may  be  good  with- 
out it."  Again,  he  remarked,  that  he  had  called 
on  the  bar  in  the  course  of  the  argument,  to 
say  what  publication  was ;  that  he  did  not 
wonder  he  had  no  answers,  for  though  parties 
use  the  term  publication,  it  was  a  term,  in  this 
sense,  unknown  to  the  law.  But  in  Doev  Bur- 
dett,  4  Aid.  &  Ell.,  1,  decided  in  1835,  Ld.  Ch. 
J.  Denman,  referring  to  this  case,  and  to  the 
opinion  thus  expressed  by  Ch.  J.  Gibbs,  took 
particular  pains  to  guard  against  any  inference 
that  he  meant  to  be  taken  to  acquiesce  in  the 
correctness  of  the  opinion. 

Some  elementary  writers  on  the  subject,  in 
England,  of  high  authority,  assume  that  pub- 
lication of  some  kind  is  essential,  according  to 
the  cases  under  the  22  Car.  II.  Among  others, 
Mr.  Cruise,  tit.  Devise,  38,  ch.  5,  sec.  43,  and 
Powell.  1  Jarm.  Pow.,p.  90. 

*It  was,  doubtless,  this  contrariety  of  [*33 1 
opinion,  and  uncertainty  upon  so  important  a 
subject  of  the  law,  that  led  to  the  Act  of  1  Viet , 
ch.  20,  in  1837,  by  which  any  other  proof  of 
publication  is  dispensed  with,  except  what 
arises  from  the  act  of  signing,  or  acknowledg- 
ing the  instrument  in  the  presence  of  the  wit- 
nesses ;  and  which  had  previously  induced  the 
Legislature  of  this  State,  in  1830,  while  revis- 
ing the  law,  to  declare  with  equal  explicitness 
the  necessity  of  publication  to  give  validity 
to  the  will.  Both  statutes  were  intended  to  settle 
the  law,  which  is,  undoubtedly,  of  vastly  more 
importance  than  that  it  should  be  settled  in 
favor  of  one  or  the  other  of  the  conflicting 
opinions.  Ours  followed  the  lead  of  those 
which  maintained  that  some  sort  of  publication 
was  necessary,  while  the  English  Statute  has 
dispensed  with  it. 

Nothing  can  be  mote  explicit  than  the  Law 
of  1«30.  2  R.  8.,  7,  sec.  40.  Four  distinct  in- 
gredients, as  declared,  must  enter  into,  and  to- 
gether constitute  one  entire,  complex  sub- 
stance, essential  to  the  complete  execution  :  1. 
There  must  be  a  signing  by  the  testator  at  the 
end  of  the  will.  2.  The  signing  must  take 
place  in  the  presence  of  each  of  the  witnesses, 
or  be  acknowledged  to  have  been  made,  in 
their  presence.  3.  The  testator,  at  the  time  of 
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signing  or  acknowledging  the  writing,  shall 
declare  it  to  be  his  last  will;  and  4.  There  must 
be  two  witnesses.  Now,  it  is  obvious,  that 
every  one  of  these  four  requisites,  in  contem- 
plation of  the  statute,  is  to  be  regarded  as  es- 
sential as  another  ;  that  there  must  be  a  con- 
currence of  all  to  give  validity  to  the  act,  and 
that  the  omission  of  either  is  fatal.  The  3d 
subdivision  was  intended  as  a  statutory  decla- 
ration of  what  is  understood,  in  technical  lan- 
guage, to  be  a  publication  ;  it  is  found  in  jux- 
taposition with  the  admitted  requisites  of  sign- 
ing, and  witnesses ;  and  can  no  more  be  dis- 
pensed with  in  passing  upon  the  validity  of  an 
execution,  as  being  in  conformity  with  the  law, 
than  either  of  these.  It  prescribes,  in  general 
terms,  what  shall  amount  to  publication.  The 
testator  must  not  only  declare  the  instrument 
332*]  *to  be  his  will,  but  he  must  so  declare 
at  the  time  of  signing  or  acknowledging ; 
which  act,  by  the  previous  clause,  is  to  be 
done  in  the  presence  of  the  witnesses.  Such 
declaration  must,  therefore,  be  made  in  their 
presence. 

I  agree  that  no  form  of  words  will  be  neces- 
sary ;  that  the  Legislature  only  meant  there 
should  be  some  communication  to  the  witnesses 
indicating  that  the  testator  intended  to  give  ef- 
fect to  the  paper  as  his  will.  Any  communica- 
tion of  this  idea,  or  to  this  effect,  will  meet  the 
object  of  the  statute.  It  would  be  unwise,  if 
not  unsafe  to  speculate  upon  the  precise  mode 
of  communication  ;  as  every  case  must  depend 
upon  its  own  particular  circumstances.  The 
statute  itself  is  plain  and  it  is  to  be  hoped,  will 
be  obeyed  in  a  way  to  leave  little  or  no  room 
for  construction.  When  we  come  to  that,  the 
only  sure  guide  for  the  courts  will  be  to  look 
at  the  substance,  sense  and  object  of  the  law, 
and  with  the  aid  of  these  lights,  endeavor  to 
ascertain  if  there  has  been  a  substantial  com 
pliance.  I  agree,  also,  that  the  mere  want  of 
recollection  of  the  witnesses,  that  the  testator 
indicated  the  instrument  to  be  his  will,  after 
signing  the  attestation  clause,  ought  not  to  be 
evidence  per  se  of  non  compliance  with  the 
statute.  After  this,  there  should  be  something 
like  affirmative  proof  of  the  want  of  publica- 
tion. 

But  whatever  may  be  the  mode  that  may 
hereafter  be  approved,  by  which  the  testator 
may  indicate  that  the  instrument  the  witnesses 
are  requested  to  subscribe,  as  such,  is  intended 
as  his  will,  it  is  entirely  clear  nothing  to  that 
effect  appears,  directly  or  indirectly,  from  the 
testimony  in  the  case  before  us.  Not  one  word 
or  sign,  or  even  act,  passed  within  the  hearing 
or  presence  of  the  witnesses  at  the  time  of  the 
execution,  tending  to  this  effect.  The  testi- 
.mony  presents  the  bald  case  of  an  execution 
according  to  the  forms  of  the  old  law,  without 
at  the  time  adverting  to  the  new  provision. 
The  instrument  in  question  cannot,  therefore, 
be  upheld  without  a  virtual  repeal  of  the  stat- 
333*]  ute ;  *and  though  I  may  not  admire 
the  wisdom  of  the  change,  but  have  preferred 
the  solemnities,  as  I  think,  heretofore  under 
stood  in  this  State,  and  as  have  been  settled  by 
the  recent  Act  in  England,  we  shall,  unques- 
tionably, best  consult  our  duty,  as  well  as  the 
interest  of  all  hereafter  concerned  in  testa- 
mentary dispositions,  by  giving  full  force  and 
effect  to  the  statute,  fixing  thereby  a  well 
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known  and  permanent  rule  for  their  guide  I 
shall,  therefore,  vote  to  affirm  the  decree  of  the 
court  below. 

By  Senator  Verplanck.  The  able  counsel 
for  the  respondents,  in  the  course  of  his  ar- 
gument, assumed  and  argued  from  a  specula- 
tive principle,  from  which  I  cannot  refrain 
from  expressing  my  dissent.  He  maintained, 
with  Blackstone  and  Paley,  that  the  right  of 
controlling  the  disposition  of  property,  by  will 
or  devise,  after  death,  is  entirely  the  creation 
of  municipal  law,  directed  by  considerations 
of  policy  and  general  expediency  ;  and  denied 
it  to  be  in  any  sense  a  natural  right,  merelj'  con- 
trolled and  modified  by  positive  regulations. 
This  view  of  the  origin  of  the  right  necessa- 
rily leads  to  a  more  strict  exaction  of  the  terms 
imposed  by  law  upon  the  execution  of  testa- 
mentary dispositions,  since  on  this  theory 
the  right  itself  rests  wholly  upon  a  previous 
literal  compliance  with  the  express  requisitions 
of  law.  To  me,  on  the  contrary,  it  seems  clear, 
in  spite  of  high  legal  and  ethical  authority, 
that  the  right  of  giving  to  others  what  has 
been  formed  or  rendered  valuable  by  our  own 
labor,  or  purchased  from  or  bestowed  by  those 
whose  labor  has  given  it  value,  must  last  to 
the  very  moment  of  death.  Thus  spake  the 
voice  of  nature  in  the  earliest  patriarchal 
times,  and  so  it  still  speaks  in  the  rudest  na- 
tions ;  whilst  the  most  cultivated  legal  reason 
concurs  in  the  same  judgment,  and  pronounces, 
with  Mansfield,  "That  the  power  of  will- 
ing naturally  follows  the  right  of  properly. " 
Windham  v.  Chetwynd,  1  Burr.,  414.  why 
has  not  he  who  has  the  right  to  give  to  whom 
he  pleases,  throughout  all  the  rest  of  his  life, 
the  *same  right  at  his  last  hour,  or  in  [*334 
anticipation  of  his  last  hour?  The  legal  right 
to  bequeath  personal  property  has  been  ac- 
knowledged and  exercised  from  the  most  re- 
mote antiquity,  and  in  all  nations.  That  of 
devising  real  estate  was  restricted  in  some 
countries  upon  avowed  or  obvious  grounds  of 
public  policy,  peculiar  to  their  own  institu- 
tions. It  was  so  by  our  ancient  common  law, 
for  reasons  of  feudal  policy,  the  very  same 
that  forbade  alienation  by  deed,  or  the  sale  of 
a  man's  own  land  during  his  life.  When, 
therefore,  our  statute  law  enacted  that  all  per- 
sons (with  certain  named  exceptions)  might  de- 
vise or  bequeath  real  or  personal  property, 
the  Legislature  did  in  that  respect  precisely 
what  had  been  done  as  to  the  right  of  selling 
land,  when  il  was  enacted  that  "Any  person 
capable  of  holding  land  might  also  convey  it." 
In  both  cases  the  common  law  restriction  of 
natural  right  was  repealed,  whilst,  for  the  pur- 
poses of  security  and  justice,  various  formal- 
ities were  made  necessary  to  the  execution  and 
proof  of  deeds  and  wills  as  essential  to  their 
evidence  and  proof  of  authenticity  ;  for  this 
natural  right,  like  all  other  natural  rights  exer- 
cised in  human  society,  can  be  regulated  and 
modified  by  law  for  the  common  good.  It  may 
be  limited,  restrained,  regulated  by  positive  en- 
actment. It  is  upon  this  principle  of  original 
right,  prior  to  any  statute,  that  courts  have  al- 
ways rightly  looked  to  the  intent  of  the  testa- 
tor and  favored  its  execution.  But  if  that  right 
existed  only  by  means  of  law,  intention  would 
be  nothing;  the  right  would  not  exist  till  the  req- 
uisitions of  law  conferring  it  had  been  literally 
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complied  with.  This  distinction  is  admirably 
summed  up  by  Dr.  Johnson,  in  a  very  remark- 
able example  of  his  logical  talent,  a  discussion 
of  certain  points  of  Scotch  law,  for  the  use  of 
his  admiring  biographer.  "All  possessions  are 
by  natural  right  wholly  in  the  power  of  the 
present  owner,  and  may  be  sold,  given  or  be- 
queathed, absolutely  or  conditionally,  as  judg- 
ment shall  direct  or  passion  incite.  But  nat- 
ural right  would  avail  little  without  the  pro- 
tection of  law,  and  the  primary  notion  of  law 
335*]  is  *restraint  in  the  exercise  of  natural 
right.  A  man,  therefore,  in  society  is  not 
fully  master  of  what  he  calls  his  own,  but  he 
still  retains  all  the  power  which  law  does  not 
take  from  him."  The  question,  then,  in  every 
case  like  the  present,  is  not  whether  the  testa- 
tor has  become  entitled  to  devise,  by  full  com- 
pliance with  the  letter  of  the  law,  but  whether 
there  has  been  such  a  neglect  of  the  legal  re- 
quirements enacted  to  guard  against  fraud,  as 
to  make  the  will  inoperative,  as  an  evidence  of 
intention,  anjd  consequently  to  leave  the  prop- 
erty to  be  governed  by  the  general  laws  of  de- 
scent or  distribution. 

The  practical  results  to  which  these  oppos- 
ing views  of  an  apparently  theoretical  principle 
may  often  lead,  will,  I  trust,  excuse  this  di- 
gression upon  a  doctrine  much  insisted  upon 
in  the  argument;  and  although  it  is  not  im- 
mediately necessary  to  support  my  own  con- 
clusions in  the  present  case,  I  think  it  may  be 
of  much  importance  in  the  decision  of  some 
other  of  the  numerous  cases  of  litigated  wills 
upon  which  we  are  soon  to  pass. 

Upon  the  principles  just  stated,  I  regard  the 
requirements  of  our  statute  as  to  the  execution 
and  proof  of  wills  as  being  merely  the  pre- 
scribed rules  for  the  evidence,  pronounced  by 
law  to  be  indispensably  necessary  to  prove  the 
disposing  mind  and  will  of  the  testator,  and 
the  authenticity  of  the  testament;  both  of  these 
being  subjects  peculiarly  open  to  imposition, 
artifice  and  error.  The  law,  therefore,  pre- 
scribes that  "Every  last  will  and  testament 
shall  be  executed  and  attested  in  the  following 
manner:  1.  It  shall  be  subscribed  by  the  testa- 
tor at  the  end  of  the  will ;  2.  Such  subscrip- 
tion shall  be  made  by  the  testator  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  shall 
be  acknowledged  by  him  to  have  been  so  made 
to  each  of  the  witnesses;  3.  The  testator,  at  the 
time  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  declare 
the  instrument  so  subscribed  to  be  his  last  will 
and  testament;  4.  There  shall  be  at  least  two 
attesting  witnesses,  each  of  whom  shall  sign 
336*]  his  name  as  a  witness  *at  the  end  of  a 
will  at  the  request  of  the  testator;  and  5.  The 
witnesses  shall  write  opposite  their  names  their 
respective  places  of  residence."  2  R.  8.,  64, 
sec.  40.  This  last  requirement  seems,  however, 
not  essential  to  the  proof  but  is  enforced  by  a 
penalty  for  neglect. 

Did,  then,  the  testatrix,  in  the  case  before 
us,  give  the  required  evidence  by  declaring  the 
instrument  signed  and  witnessed  to  be  her  last 
will  and  testament?  This  question  involves 
the  consideration  of  two  points:  one  of  law, 
the  other  of  evidence.  What  is  meant  by  the 
declaration  required  ?  Unless  we  resort  to  that 
artificial  system  of  interpretation,  by  which 
any  words  may  be  made  to  mean  anything, 
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the  word  "  declare"  will  be  always  found  to 
signify  distinctly,  "  to  make  known,  to  assert 
to  others,  to  show  forth;"  and  this  in  any  man- 
ner, either  by  words  or  by  acts,  in  writing,  or 
by  signs.  Thus,  in  our  English  Bible,  we 
read:  "  Declare  ye  among  the  heathen,  pub- 
lish, conceal  not;"  an  example  at  once  and  an 
explanation ;  the  same  idea  being  enforced  and 
illustrated  after  the  usage  of  the  Hebrew  paral- 
lelisms, in  other  words.  So,  again,  of  declara- 
tion by  signs  or  other  indications,  it  is  said: 
"Ye  are  manifestly  declared  to  be  the  epistle 
of  God."  It  is  useless  to  multiply  examples, 
as  all  the  usage  shows,  that  to  "to  declare"  to 
a  witness  that  the  instrument  subscribed  was 
the  testator's  will,  must  mean  "to  make  it  at 
the  time  distinctly  known  to  him  by  some  as- 
sertion, or  by  clear  assent  in  words  or  signs." 

The  history  of  this  branch  of  the  law  shows, 
that  the  subject  of  positive  external  declara- 
tion, must  have  been  intended  to  be  legislated 
upon  in  our  revision  of  the  statutes.  The  long 
series  of  decided  cases  upon  the  perpetually 
arising  question,  how  far  proof  of  the  testator  a 
knowledge  that  the  paper  signed  by  him  was  a 
will,  was  or  was  not  sufficient  without  further 
publication,  proves  incontestably  that  the 
minds  of  the  revisers  and  of  the  revising  Leg- 
islature were  called  to  the  subi'ect  and  all  its 
distinctions  and  difficulties.  Eminent  judges 
(as  Ld.  Hardwicke  *in  Ross  v.  Ewer,  3  [*337 
Atk.,  161)  had  held  that  publication  was  essen- 
tial to  the  execution  of  a  will;  and  that  "  The 
mere  written  declaration  in  the  instrument  that 
it  was  a  will  was  not  sufficient;"  whilst  in 
other  and  later  decisions,  here  and  in  England, 
it  had  been  held  with  Ld.  Mansfield,  that 
"  The  witnesses  need  not  know  the  contents, 
need  not  see  the  testator  sign,  that  it  was  suf- 
ficient if  he  acknowledge  his  signature,  for  he 
may  deliver  it  as  a  deed."  Wind/iam  v.  Chet- 
wynd,  1  Burr.,  421. 

The  signing  of  papers  purporting  to  be  wills 
by  persons  near  death,  supposing  that  they 
signed  some  other  instrument,  was  a  danger 
such  as  demanded  consideration  whether  it 
might  not  be  excluded  by  positive  legislation. 
I  accordingly  agree  with  the  Chancellor  that, 
considering  the  explicit  language  of  the  stat- 
ute in  reference  to  the  doubts  under  the  former 
statutes,  and  in  connection  with  the  fact  that 
the  Legislature  deliberately  changed  the  lan- 
guage of  those  former  Acts,  there  can  be  no 
reasonable  doubt  that  the  law-makers  meant 
to  require  an  absolute  publication  at  the  time 
of  the  signing  or  acknowledgment.  This  legal 
and  historical  external  evidence  of  the  legisla- 
tive intent  corresponds  with  and  supports  the 
natural  and  obvious  interpretation  of  the  stat- 
ute itself.  When,  therefore,  it  was  determined 
that  such  a  declaration  should  be  made  essen- 
tial to  the  due  proof  of  wills,  as  the  necessary 
evidence  of  the  testator's  real  intent,  it  was  ex- 
pressly enacted  that  this  declaration  should  be 
made  to  each  attesting  witness  at  the  time  of 
execution  or  acknowledgment.  How,  then, 
can  this  positive  requirement  be  satisfied,  ex- 
cept by  the  testator  personally  making  the  fact 
of  his  own  understanding  and  intention  known 
to  the  witnesses  at  the  time  by  such  express 
words  or  signs  as  could  leave  no  doubt  in  their 
minds?  This  provision  is  just  as  imperative 
as  that  requiring  two  witnesses  to  the  will, 
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though  otherwise  a  single  one  might  ordinari- 
ly be  sufficient.  They  are  both  of  them  strict 
338*Jrules,  prescribed  by  precautionary  *pol- 
icy  for  the  government  of  those  who  alone  can 
give  the  legal  effect  to  the  testament. 

Here  the  evidence  shows  conclusively  that 
the  testatrix  made  no  verbal  declaration  to  the 
witnesses;  did  not  cause  them  to  read  any 
written  declaration,  nor  in  any  other  way  ren- 
dered it  clear  that  she  might  not  have  thought 
the  instrument  signed  and  acknowledged  was 
a  deed  or  lease  instead  of  a  will.  There  was  at 
the  end  of  the  instrument  an  attestation  clause, 
setting  forth  in  the  customary  form,  that  the 
testatrix  "  acknowledged  to  each  witness  that 
she  subscribed  the  same  and  declared  it  to 
have  been  her  last  will  and  testament."  This, 
if  the  witnesses  had  been  asked  to  read  it  by 
the  testatrix,  or  in  her  hearing,  would  have 
been  a  silent  but  clear  declaration.  But  it 
was  not  read  by  them.  The  appellants'  coun- 
sel maintained,  that  knowing  the  contents  of 
the  will  and  the  concluding  attesting  clause, 
the  testatrix,  when  she  acknowledged  her  sig- 
nature "  for  the  purposes  therein  mentioned," 
made  the  declaration  her  own,  as  much  as  if 
she  had  distinctly  repeated  it;  so  that  she  virt- 
ually declared  her  signing  to  be  for  the  purpose 
of  authenticating  her  last  will  and  testament. 
This  might  tend  to  show  her  intent,  and  if  she 
had  shown  that  clause  to  the  witnesses,  or 
had  it  read  by  another  person,  and  assented  to 
it,  that  would  have  been  a  declaration,  a  mak- 
ing known  her  will  to  the  witnesses.  But  pre- 
suming the  written  attestation  to  have  been 
correctly  understood  by  the  old  lady,  it  was  in 
fact  merely  a  declaration,  written  to  be  made 
known  thereafter  to  others,  and  not  one  made 
at  the  time  to  the  witnesses. 

With  respect  to  to  the  evidence  necessary  to 
prove  a  declaration,  I  do  not  doubt  that  the 
proved  or  acknowledged  signatures  of  wit- 
nesses to  a  will,  bearing  above  their  names  an 
attestation  of  the  required  declaration,  must 
be  good  presumptive  evidence  of  an  actual 
declaration,  and  sufficient  to  prove  the  will  if 
not  refuted.  Such  would,  of  necessity,  be  the 
case  upon  the  absence  or  death  of  the  subscrib- 
ing witnesses,  and  the  proof  of  their  hand 
339*]  writing  by  others,  according  *to  the 
statute.  But  in  every  case  the  clear  probabil- 
ity must  always  be,  that  the  witnesses  would 
not  have  signed  the  attestation  of  due  publica- 
tion, had  it  not  agreed  with  the  fact,  so  that 
this  must  be  the  legal  presumption  until  ex- 
pressly contradicted.  The  mere  absence  of  ad- 
ditional proof  would  not  negative  this  pre- 
sumption. Here,  however,  we  have  the  testi- 
mony of  the  subscribing  witnesses  themselves, 
direct  and  positive,  that  they  did  not  read  this 
declaratory  clause,  and  that  nothing  passed 
that  could  indicate  any  intent  to  inform  them 
that  they  were  witnessing  a  will,  and  not  a 
deed  or  lease.  The  circumstance  of  the  testa- 
trix having  directed  the  addition  of  the  wit- 
nesses' residence  to  their  names,  tends  to  show 
her  own  knowledge  of  the  character  of  the  in- 
strument (though  not  conclusively),  but  proves 
nothing  as  to  any  design  of  thus  indirectly  in- 
forming others  that  this  was  her  will,  since 
neither  she  nor  they  might  know  that  this  was 
the  peculiar  mode  required  by  law  for  the  at- 
testation of  wills. 
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In  the  the  absence  of  adverse  testimony,  the 
strong  presumption  of  the  truth  of  the  written 
attestation  being  correct,  when  the  signatures 
of  the  witnesses  were  acknowledged  or  proved, 
would  establish  the  will.  But  that  presump- 
tion is  not  like  that  in  favor  of  a  written  con- 
tract binding  the  parties  signing  it,  and  shut- 
ting out  contradictory  parol  testimony.  It  is, 
in  itself,  proof  of  no  higher  order  than  parol 
testimony  and,  as  such,  is  subject  to  explana- 
tion or  refutation,  as  much  as  receipts,  certifi- 
cates of  the  proof  of  deeds,  and  similar  writ- 
ten documents,  which  are,  in  themselves,  pri- 
ma  facie,  satisfactory  proof.  1  R.  8.,  759. 

This,  therefore,  is  incontestably  a  case  where 
the  open  evidence  of  knowledge  and  intent, 
demanded  by  our  law,  in  order  to  exclude  the 
possibility  of  delusion  or  deception,  and  to  au- 
thenticate wills,  has  not  been  furnished.  The 
will  has,  therefore,  not  been  proved  according 
to  law,  any  more  than  if  it  had  but  a  single 
witness:  and  the  estate  must  pass  under  the 
general  laws  of  descent  and  distribution.  I 
place  my  opinion  exclusively  upon  this  ground. 
*The  intimation  of  actual  deception,  [*34O 
made  in  argument  and  countenanced  in  the 
Chancellor's  opinion,  is  not,  to  my  understand- 
ing, supported  by  proof  or  probability  sufficient 
to  authorize  the  impeachment  of  the  witnesses 
or  the  legatees.  The  naked  fact  of  a  testatrix 
preferring  those  relations  or  descendants  with 
whom  she  resides,  to  others  at  a  distance, 
rather  tends  to  support  the  will  than  to  inval- 
idate it;  and  at  any  rate  ought  not  to  expose 
any  one  to  the  imputation  of  criminal  artifice. 
The  only  effect  of  this  part  of  the  evidence  on 
my  mind,  was  to  show  the  possibility  of  such 
a  deception,  and  thus  to  support  the  policy  of 
our  legislation  and  strengthen  the  reasons  for 
its  strict  judicial  application. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court 
present  at  the  argument  of  the  case  answered 
in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 
Affirming— 8  Paifre,  488. 

Will— Requisites  to  valid  execution  of.   Reviewed— 

1  Bradf.,  472. 

Cited  in-10  Paige.  92  (40  Am.  Dec..  230) ;  1  Sandf . 
Ch.,  240 :  11  N.  Y..  223 :  23  N.  Y..  15 :  86  N.  Y.,  421 :  52 
N.  Y.,  130;  62  N.  Y.,  635;  91  N.  Y.,  263;  95  N.  Y.,  498; 

2  Trans.  App..  19;  3  Hun,  395;  1  Barb.,  530;  2  Barb., 
203,  393;  10  Barb.,  611;  15  Barb.,  305:  22  Barb..  671 ;  26 
Barb.,  77;  37  Barb.,  340:  38  Barb.,  160;  6  T.  &  C.,  80; 
13  Abb.  Pr..  363 :   15  Abb.  N.  S.,  218:  4  Sandf  .,16;  6 
Leg.  Obs..  115 ;  8  Leg.  Obs..  228 ;  9  Leg.  Obs.,  152 ;  8 
W.  Dig.,  105 ;  48  Ind.,  608;  28  Am.  Rep..  594  (44  Wis., 
399). 

Attestation  clause—Due  publication  presumed— Re- 
buttal of  presumption.  Explained— 1  Kedf.,  368. 

Reviewed— 4  Redf..  260. 

Cited  in— 77  N.  Y.,  372 ;  1  Barb..  538;  13  Barb..  26; 
18  Barb.,  438 ;  2  Bradf.,  73 ;  28  Am.  Rep.,  594  (44  Wis., 
399). 

Also  cited  in— 26  Wend.,  296;  11  Barb.,  663. 


DAVIS  ET  AL.  «.  SHIELDS.  [*34 1 

Statute  of  Frauds — Memorandum  of  Contract 
—  What  Sufficient  Signing. 

A  note  or  memorandum  of  a  contract  for  the  sale 
of  chattels,  to  be  valid  within  the  provisions  of  the 

NOTE.—  Statute  of  Frauds— Memorandum  of  con- 
tract— What  sufficient  signing. 

For  full  discussion  see  3  Parsons  on  contracts,  4, 
et  seq.,  notes,  and  authorities  there  cited. 
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Revised  Statutes,  must  be  subscribed  by  the  party 
to  be  charged  thereby ;  t.  e.,  the  name  of  the  party 
must  be  signed  below  or  at  the  end  of  the  memo- 
randum. What,  under  the  old  statute,  was  deemed 
sufficient  as  a  signing',  is  not  a  compliance  with  the 
statute  requiring  a  subscribing. 

It  was  formerly  held  that  the  mere  mention  in  a 
note  of  sale  of  the  name  of  the  party  sought  to  be 
charged  was  a  valid  signing  within  the  Act.  It,  of 
course,  is  no  longer  sufficient  to  bind  the  parties. 

Where  a  contract  is  made  by  a  broker,  and  no 
sale-note  is  delivered,  and  the  entry  by  him  made  in 
his  sale  book  varies  from  the  contract  as  actually 
concluded,  neither  party  is  bound,  inasmuch  as  no 
note  or  memorandum  of  the  contract  has  been  re- 
duced to  writing ;  thus,  when  a  contract  is  made 
for  a  quantity  of  iron  expected  from  abroad,  and 
the  purchaser  stipulates  for  six  months'  credit,  and 
for  the  arrival  of  the  iron  in  a  reasonable  time,  and 
the  broker  omits  to  make  an  entry  of  those  condi- 
tions, the  vendors  are  not  bound,  although  the  con- 
ditions primarily  were  for  the  benefit  of  the  pur- 
chaser and  he  elects  to  waive  them. 

Whether,  if  the  condition  as  to  reasonable  time 
had  been  reduced  to  writing,  and  the  iron  had  not 
arrived  in  double  the  usual  time,  either  party  could 
have  compelled  performance  by  the  other,  qucere. 

To  render  a  contract  valid  under  the  statute,  it  is 
enough  that  the  note  or  memorandum  be  subscribed 
by  the  party  sought  to  be  charged  thereby,  or  by 
his  authorized  agent ;  it  is  not  necessary  that  both 
parties  should  subscribe. 

Citations-2  R.  S.,  7,  sees.  40,  41 :  135,  sec.  53 ;  136, 
sees.  3.  4;  3  R.  S.,  2d  ed.,  656;  6  Lond.  Jur.,  194  :  2 
Bos.  &  P.,  238  ;  3  Atk.,  580 ;  12  Johns.,  102 ;  14  Johns., 
485,  487  ;  5  East,  10 ;  1  R.  L.,  79 ;  3  Lev.,  1,  86 ;  1  Esp. 
Cas.,  190;  3  Bos.  &  P..  239;  Rob.  Frauds,  119:  1  Sch. 
&  L.,  13 ;  5  Bos.  &  P..  436 ;  7  East,  568. 

TERROR  from  the  Supreme  Court.  Shields 
J-^  brought  an  action  of  assumpsit  in  the  Su- 
perior Court  of  the  City  of  N.  Y.,  for  the  non 
delivery  of  a  quantity  of  iron  purchased  by 
him  of  Davis  and  others.  The  purchase  was 
made  Jan.  31,  1836,  of  a  broker  of  the  defend- 
ants, of  50  tons  of  English  iron  at  $70  per  ton, 
at  a  credit  of  six  months,  the  iron  to  be  in  good 
order,  and  the  plaintiff  not  to  be  bound  to  take 
it  unless  it  arrived  in  reasonable  time.  The 
iron  was  shipped  in  England  on  board  the  brig 
Anna,  and  the  invoice  and  bill  of  lading  dated 
Oct.  30.  1835,  were  received  by  the  defendants 
Dec.  4  ;  but  the  brig  did  not  arrive  in  N.  Y. 
until  sometime  between  Apr.  15  and  25,  1836. 
342*J  The  *price  of  iron  then  had  advanced 
to  $98  per  ton.  Apr.  27  the  plaintiff  tendered 
$3,500  to  the  defendants  and  demanded  the 
iron,  which  they  refused  to  deliver.  The  bro- 
ker made  a  memorandum  of  the  sale  in  his 
book,  in  these  words:  "Jan.  21st.  Sold  this 
day  to  George  W.  Shields,  on  account  of  Davis 
&  Brooks,  fifty  tons  of  English  bar  iron — say 
twenty-five  tons  1£  by|;  twenty-five  tons  If 
by  |;  fifty  tons  at  $70,  to  arrive  on  board  brig 
Anna  ;  said  iron  to  be  in  good  order  or  no 
sale."  The  broker  communicated  the  sale  to 
the  defendants,  but  no  sale  note  was  delivered 
to  either  of  the  parties.  The  defendants  proved 
that  the  usual  passages  of  ships  carrying  iron 
varied  from  30  to  70  days  ;  that  170  days  was 
a  long  passage,  and  that  they  considered  the 
vessel  lost.  On  the  trial  of  the  cause,  the 
counsel  for  the  defendants  insisted  that  the 
memorandum  of  the  broker  was  not  a  sufficient 
note  of  the  contract  within  the  Statute  2  R.  S. , 
130,  sec.  3,  inasmuch  as  it  did  not  contain  the 
agreement  as  to  the  time  of  payment,  nor  the 
condition  of  arrival  in  reasonable  time,  and 
was  not  subscribed.  The  Chief  Justice  of  the 
Superior  Court  charged  the  jury  that  the 
memorandum  of  the  broker  was  sufficient,  and 
that  the  plaintiff  was  entitled  to  recover. 
WEND.  26. 


There  were  other  questions  raised  on  the  trial 
and  adverted  to  in  the  charge  of  the  Chief  Jus- 
tice, not  now  necessary  to  be  stated.  The  de- 
fendant's counsel  excepted  to  the  charge.  The 
jury  found  a  verdict  for  the  plaintiff,  on  which 
-judgment  was  entered.  The  defendants  re- 
moved the  record  into  the  Supreme  Court, 
where  the  judgment  was  affirmed.  See  the 
opinion  delivered  in  that  court,  24  Wend., 324, 
et  seq.  The  defendants  sued  out  a  writ  of  error. 
The  case  was  argued  here  by, 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 

Messrs.  J.  Taylor  and  D.  Selden,  for  de- 
fendant in  error. 

*Points  submitted  and  argued  on  thepart  [*343 
of  the  plaintiffs  in  error. 

I.  The  memorandum  in  the  broker's  book 
was  not  a  valid  contract;  it  was  unauthorized. 

1.  The  contract  declared  on,  is  of  the  class 
based  on  the  consideration  of  mutual  agree- 
ments.    In  such  contracts  the  agreement  on 
each  side,  forming  the  consideration  to  the  oth- 
er party,  must  be  binding  at  the  date  of  the 
contract,  or  the  contract  is  without  considera- 
tion, and  void.     Such  contracts,  both  in  jus- 
tice and  in  law,  rest  upon  the  basis  of  mutual 
and  reciprocnl  obligation.     Nichols  v.  Rhyn- 
berd,  Hob.,  88;  Livingston  v.   Rogers,  1  Cai., 
583;  Burnet  v.  Bisco,  4  Johns.,  235;  Cook  v 
Oxky,  3  T.  R.,  653;  Payne  v.  Cave,  3  T.  R. 
148;  1   Chit.    PI.,   325;  Keep  v.    Goodrich,  12 
Johns.,  397;  Russell  v.  Nicoll,  3  Wend..  120, 
Marcy,  Op. ;  Lawrence  v.  Butler,  1  Sch.  &  L.,13. 

2.  The  only  contract  in  evidence  is  the  entry 
in  the  broker's  book,  and  it  cannot  be  varied 
or  explained  by  parol  evidence.     Peltier  v.  Col- 
lins, 3  Wend.,  459:  Bailey  v.  Ogden,  3  Johns., 
411;  Powell  v.  Divett,  15  East,  29.    That  con- 
tract contains  no  stipulation  or  condition  as  to 
credit,  or  the  time  of  the  arrival  of  the  iron. 

3.  The  authority  of  the  broker,  although  it 
may  be  without  writing,  must  be  from  each 
party  to  sign  the  identical  contract;  without 
such  authority  from  both,  the  contract  is  not 
the  mutual  obligation  of  each,  and  is  void. 
Gumming  v.  Roebuck,  1  Holt,  172;  8  Com.L.  R., 
65;  Thornton  v.  Kenser,  5  Taunt.,  786;  Peltier 
v.  Collins.  3  Wend.,  459. 

4.  The  authority  of  the  buyer  to  the  broker 
was  only  to  sign  a  contract  providing  for  a 
credit,  and  to  have  a  condition  of  arrival  in 
reasonable  time.     Had  the  sellers  in  this  case 
attempted  to  enforce  the  contract,  the  buyer 
was  clearly  not  bound  by  this  memorandum, 
for  he  never  authorized  this  contract.     And 
the  seller  did  not  authorize  *the  sign-  [*344 
ing  of  a  memorandum,  unless  it  was  also  au- 
thorized  by  the  buyer.     This  memorandum 
was,  therefore,  void. 

5.  The  entry  in  the  broker's  book  (with  its 
deficiencies)  never  was  communicated  to  the 
parties.     On  the  arrival  of  the  iron,  and  the 
refusal  of  the  sellers  to  acknowledge  the  con- 
tract, it  was  too  late  for  the  buyer  to  give  it  a 
retroactive  effect,  by  adoption;  if  that  ever  can 
be  done  with  such  a  class  of  contracts. 

6.  No  assent  of  the  sellers  can,  without  evi- 
dence, be  presumed  to  a  contract,  because  of 
its  terms  being  advantageous,  unless  it  be  first 
shown  to  be  binding  on  the  other  party. 

II.  The  condition  of  arrival  in  reasonable 
time  was  a  material  condition,  avoiding  the 
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contract  as  to  both  parties  and  not  at  the  buy- 
er's option. 

1.  Where  the  fault  of  one  party  is  made  the 
condition  of  defeating  a  contract,  that  is  only 
at  the  election  of  the  party  not  in  fault.     But 
where  the  condition  is  one  not  resting  on  the 
fault  of  a  party,  it  defeats  a  contract  at  the 
election  of  either  of  the  parties.  Boyd  v.  Si/- 
kin, 2  Camp.,  326;  Id.,  327,  n.;  Idle  v.  Thorn- 
ton, 8  Camp.,  274;  Russell  v.  NicoU,  3  Wend., 
112.  120. 

2.  The  non  arrival  within  reasonable  time, 
was  no  default  of  the  sellers,  nor  any  breach 
of  promise  on  their  part.     It  was  a  collateral 
event,  beyond  the  control  of  man,  and  when 
happening,  freed  both,  and  not  holding  one 
bound  without  fault  to  the  disadvantage  of  the 
contract,   and  exonerating  the  other.     See  3 
Camp.,  274;  3  Wend.,  120;  Hayward  v.  Scou- 
gall,  2  Camp.,  56. 

3.  The  arrival  was  not,  in  judgment  of  law, 
within  reasonable  time.     Reasonable  time  had 
reference  to  limiting  the  obligation  to  abide 
the  changes  of  the  market  for  the  period  of  a 
voyage  within  its  ordinary  prolongation.  Here 
the  vessel  had  taken  her  cargo  at  Bristol,  in 
October,  the  iron  was  sold  in  January,  and  the 
345*]  arrival  late  in  April.  *The  buyer  could 
not  have  been  compelled  to  accept  the  pur- 
chase. 

4.  The  arrival  of  the  whole  quantity  was  also 
a  mutual  condition;  and  if  the  broker  is  to  be 
deemed  the  mutual  agent,  his  knowledge  was 
that  the  parcel  sold  to  Mr.  Shields  was  only 
the  balance  of  the  shipment  of  the  sizes  in 
question.     Mr.  Shields  was  not  bound  to  have 
accepted   the  short  quantity;  nor,  therefore, 
was  the  seller  bound  to  deliver  it.     Bruce  v. 
Pearson,   3  Johns.,   534;  Russett  v.   NicoU,  3 
Wend.,  112. 

III.  The  broker's  entry  in  his  book  was  not 
a  memorandum  of  the  contract  subscribed  by 
the  parties  to  be  charged  thereby.  2R.  S.,  70, 
136,  sec.  3. 

1.  The  entry  is  not,  in  its  formation,  a  mem- 
orandum for  the  signature  or  use  of  the  par- 
ties; it  was  merely  an  entry  for  the  business 
purposes  of  the  broker,  and  not  of  the  princi- 
pals.    Hicks  v.  Whitmore,  12  Wend.,  550. 

2.  The  statute  making  a  special  and  express 
provision    for  sales  by    auctioneers  (equally 
agents  of  both  parties  as  brokers),  evinces  a 
clear  purpose  to  exclude  the  constructive  sign- 
ing by  mere  broker's  entries  in  their  own 
books;  a  mode  of  authentication  contrary  to 
the  policy  and  object  of  the  statute.    2  R.  S., 
70,    136,    sec.   4;    see,   McComb  v.    Wright,  4 
Johns.  Ch.,  063,  as  to  auctioneer's  entries. 

3.  The  alteration   in    the   old    statute,  by 
changing  signing  for  subscribing,  was  intend- 
ed to  introduce  a  more  specific  and  safe  mode 
of  authentication  than  what  a  loose  construc- 
tion had  given  to  the  term  "signing."    The 
change  was  introduced  in  reference  to  a  rec- 
ognized difference  in  the  terms.     2  R.  S.,  70, 
136,  sec.  3.  compared  with  1  R.  L.,  1813,  79, 
sec.  15.    Reviser's  Notes,  3  R.  S.,  2d  ed.,  656, 
657  (sec.  8  as  to  land  differs):  Merrittv.  Clason, 
12  Johns.,  102.     Compare  Packer  v.  Wilton, 
15  Wend. .  346.  with  Rogers  v.  Kneeland,  10 
Wend.,  250. 

4.  A  writing  in  the  body  of  a  contract  was 
held  to  be  a  signing  in  analogy  to  the  use  of 
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the  word.as  adjudged,  in  the  Statute  of  Frauds 
as  to  wills.  The  alteration  and  definition  in 
*the  Statute  of  Frauds  as  to  wills,  is  [*346 
in  part  materia  to  govern  the  alteration  in  the 
Statute  of  Frauds  as  to  contracts.  See  Slat 
Wills,  1  R.  L.,  1813;  p.  364,  sec.  2;  2  R.  8.,  7, 
63,  sec.  40;  8  R.  8.,  627;  Reviser's  Notes. 
Cases  on  Signing  of  Wills;  Vin.  Abr.,  Devise, 
n.  7.  pi.  2;  Lemayne  v.  Stanley,  8  Lev.,  1.  As 
to  Contracts:  Halton  v.  Gray,  2  Ch.  Cas.,  164, 
168;  Knight  v.  Vrockford,  1  Esp.,  190;  Coles  v. 
Trecothic,  9  Ves.,  248;  Saunderson  v.  Jackson, 
2  Bos.  &  P.,  238. 

5.  The  course  of  decision  on  the  Revised 
Statutes  as  to  contracts  required  to  be  in  writ- 
ing, has  been  uniformly,  excepting  in  this  case, 
upon  a  strict  and  not  latitudinarian  construc- 
tion. The  words  of  the  statute  ought  to  be 
construed  literally  and  not  metaphorically. 
See,  Downs  v.  Ross,  23  Wend.,  272;  Parker  v. 
Wittson,  15  Wend.,  846;  Hicks  v.  Whitmore,  12 
Wend.,  548. 

Points  submitted  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  There  was  a  sufficient  contract  in  writing 
proved  in  the  court  below,  to  bind  the  plaint- 
iffs in  error,  under  the  provisions  of  the  Stat- 
ute of  Frauds,  and  parol  evidence  was  inad- 
missible to  contradict  it. 

II.  Even  if  sufficient  iron  of  the  sizes  men- 
tioned in  the  contract  did  not  arrive  (which 
does  not  appear),  to  answer  all  the  contracts 
the  plaintiffs  in  error  had  made,  yet  if  suffi- 
cient arrived  to  meet  the  contract  with  defend- 
ant in  error,  the  plaintiffs  in  error  were  bound 
to  deliver  it,  or  are  liable  for  the  non  delivery, 
they  being  estopped  by  their  own  contract 
from  saying  they  had  made  other  contracts 
which   they  were  bound  to  discharge;  they 
should  have  stipulated  in  the  contract  for  the 
contingency.     The  engagement  being  positive 
and    the  delivery  to  be  when  arrived,   the 
words  "  to  arrive,"  in  the  contract  are  of  the 
nature   of  a  warranty,  and  when  the  goods 
were  shipped,  no  subsequent  event  or  contin- 
gency could  discharge  the  plaintiffs  in  error. 

*III.  The  question  of  reasonable  [*347 
time  cannot  arise  under  this  contract,  a  period 
having  been  agreed  upon  between  the  parties 
when  the  property  was  to  be  delivered,  to  wit: 
when  it  arrived. 

IV.  If  reasonable  time  as  to  this  contract  is 
implied  by  law,  then  it  was  not  necessary  to 
insert  it  in  the  memorandum;  and  the  non-in- 
sertion cannot  impair  the   contract,   for  the 
rights  of  the  parties  are  sufficiently  protected. 
If  the  question  of  reasonable  time  can   be 
raised,  then  the  time  between  the  date  of  con- 
tract and  arrival  of  the  vessel  and  iron,  is  not 
an  unreasonable  time,  and  the  plaintiffs  in  er- 
ror must  stand  charged. 

V.  The  iron  arrived  in  good  order,  as  estab- 
lished by  the  evidence  and  verdict,  and  this 
condition  was  for  the  benefit  of  defendant  in 
error,  and  he  has  considered  it  in  good  order. 

VI.  The  measure  of  damages  was  not  the 
price  at  which  the  defendant  m  error  had  con- 
tracted to  sell  some  of  the  iron,  to  wit:  $80  per 
ton. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  This  case  involves  a 
construction  of  the  Statute  of  Frauds,  or  that 
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section  of  the  Act  which  requires  certain  agree 
ments  for  the  sale  of  goods,  or  things  in  action, 
to  be  in  writing  and  to  be  subscribed  by  the 
person  to  be  charged  thereby.  2R.  S.,  135, sec. 
53.  W.  C.  Green,  as  the  broker  of  Davis  & 
Brooks,  was  authorized  by  them  to  make  sale 
of  one  hundred  tons  of  English  bar  iron  which 
they  were  to  receive  by  the  brig  Anna;  but 
which  had  not  yet  arrived.  Pursuant  to  that 
.authority,  he  contracted  to  sell,  and  Shields 
.agreed  to  buy  of  them,  fifty  tons  of  the  iron, 
.at  the  rate  of  $70  per  ton, payable  in  six  months 
from  the  delivery  thereof;  provided  the  iron 
arrived  within  a  reasonable  time  and  was  in 
good  order.  This  agreement  was  neither  sub- 
348*J  scribed  by  the  broker  nor  *by  Shields; 
but  Green  made  a  memorandum  thereof  in  his 
book,  in  the  following  form: 

"Jan.    21st,    sold   this    day  to   George   W. 
Shields  on  ace.  of  Davis  &  Brooks  fifty  tons  of 


English  bar  iron: 
•Say, 


25  tons  If  and 
25    " 


50  tons 

&t  70  cents,  to  arrive  on  board  per  brig  Anna. 
Said  iron  to  be  in  good  order  or  no  sale." 

It  will  be  seen  that  this  memorandum  does 
not  contain  the  terms  of  the  sale  as  agreed  upon 
between  Shields  and  the  broker,  as  it  does  not 
contain  the  agreement  for  the  six  months' 
credit,  nor  that  the  purchaser  was  not  to  take 
the  iron  if  it  did  not  arrive  in  a  reasonable  time. 
Indeed,  if  the  memorandum  is  correctly  printed 
in  the  error-book,  it  did  not  contain  the  price 
of  $70  per  ton  as  agreed  upon  by  the  parties.  I 
presume,  however,  that  the  substitution  of  70 
cents  for  $70,  was  a  mere  typographical  error 
in  the  printing  of  the  memorandum.  The  ves- 
sel arrived  with  the  iron  between  Apr.  15  and 
25,  after  a  long  passage,  having  been  compelled 
by  stress  of  weather  to  put  into  Lisbon.  At 
the  time  of  the  arrival  of  the  iron  the  price  had 
risen  to  $98  per  ton.  Shields  claimed  the  per- 
formance of  the  contract,  and  tendered  his 
note,  at  six  months,  in  payment  for  the  iron; 
and  finally  tendered  the  cash;  but  Davis  & 
Brooks  refused  to  receive  either,  or  to  deliver 
the  iron. 

I  think  the  judge  before  whom  the  cause 
was  tried  was  right  in  charging  the  jury  that, 
as  a  matter  of  law,  Davis  &  Brooks  were  not 
excused  from  performing  the  contract  because 
they  had  not  iron  enough  to  furnish  this  50 
tons,  and  also  to  fulfill  their  contract  with 
Pearson.  The  vessel  did  in  fact  arrive  with 
sufficient  iron  on  board  to  fulfill  the  contract 
with  Shields,  and  it  was  no  part  of  the  agree- 
ment that  Shields  was  not  to  have  his  iron  un- 
til all  other  contracts  had  been  fulfilled.  It 
was  no  excuse,  therefore,  for  *Davis 


&  Brooks  that  they  had  deprived  themselves 
of  the  power  to  perform  this  agreement,  by 
selling  too  much  of  the  cargo  to  other  persons. 
The  vendors,  in  effect,  promised  that  they  had 
sufficient  iron  on  board  the  brig  Anna,  of  the 
kind  specified,  to  fulfill  this  contract,  so  that 
even  if  the  fact  of  the  making  of  the  contract 
with  Pearson  had  been  communicated  to 
Shields,  he  still  would  have  had  the  right  to 
demand  a  fulfillment  of  the  agreement  with 
himself;  unless  the  iron  was  lost  before  the  ar- 
rival of  the  brig.  But  I  am  inclined  to  think 
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the  question  whether  the  iron  arrived  within  a 
reasonable  time,  was  in  this  case  a  question  of 
fact,  which  ought  to  have  been  submitted  to 
the  jury.  If  there  had  been  an  agreement  on 
the  part  of  Davis  &  Brooks  to  deliver  the  iron 
within  a  reasonable  time,  then  the  purchaser 
might  have^  waived  that  stipulation  in  his  favor 
and  insisted  upon  the  delivery  of  the  iron  on  its 
arrival  at  any  time.  But  in  this  case,  as  I  un- 
derstand the  agreement,  neither  party  was  to 
be  bound  by  the  contract.if.for  any  cause,  the 
brig  did  not  arrive  within  a  reasonable  time. 
In  such  a  case,  if  Shields  would  not  be  obliged 
to  take  the  iron  at  the  stipulated  price  in  case 
it  had  fallen  in  value,  because  the  vessel  did 
not  arrive  within  a  reasonable  time,  he  could 
not  insist  upon  having  it  at  that  price  when  it 
had  risen  in  value  while  the  vessel  had  been  de- 
layed beyond  the  reasonable  time  specified  in 
the  contract. 

The  broker's  memorandum  was  also  fatally 
defective  in  not  containing  the  real  agreement 
between  the  parties,  as  well  as  in  not  being 
subscribed  by  the  agent  of  Davis  «fc  Brooks. 
Although  it  is  not  necessary  that  both  parties 
should  subscribe  the  agreement,  to  make  it  ob- 
ligatory upon  the  one  who  does  subscribe  the 
same,  it  is  necessary  that  they  should  both  as- 
sent to  such  agreement,  to  make  it  binding 
upon  either.  Here  Green  was  not  the  broker 
of  the  buyer  who  made  his  own  contract.  He 
was,  therefore,  the  agent  of  the  vendors  mere- 
ly; and  if  his  name  had  been  subscribed  to  this 
memorandum  which  was  never  shown  to 
Shields,  it  would  not  have  made  such  a  con- 
tract, which  *he  had  never  assented  to,[*35O 
binding  upon  him;  nor  even  would  it  have  been 
evidence  of  the  acceptance  of  such  a  contract 
on  the  part  of  Shields;  and  without  an  accept- 
ance on  the  part  of  Shields,  it  could  not  be 
binding  upon  Davis  &  Brooks.  The  omission 
of  the  stipulated  time  of  credit  in  the  written 
memorandum,  rendered  the  supposed  agree- 
ment stated  therein  wholly  inoperative  as  to 
both  parties;  as  to  the  purchaser,  because  he 
had  not  signed  any  such  contract,  or  author- 
ized any  one  to  sign  it  for  him,  and  as  to  the 
vendors,  because  he  had  never  consented  to 
accept  of  such  an  agreement  from  them;  and 
there  being  no  contract  which  was  binding 
upon  either  party  at  the  time  the  parol  agree- 
ment was  made,  Shields  could  not  make  it  a 
valid  agreement  as  against  the  other  party,  by 
assenting  to  the  written  memorandum,  after 
the  subject  of  the  contract  had  risen  more  than 
25  per  cent,  in  value. 

Again;  I  think  there  was  no  memorandum 
of  any  contract  subscribed  by  the  parties  who 
are  now  sought  to  be  charged  thereby,  or  by 
their  agent,  within  the  intent  and  meaning  of 
the  Revised  Statutes  on  this  subject.  The  for- 
mer Statute  of  Frauds  required  the  note  or 
memorandum  of  the  agreement  to  be  signed 
by  the  party  to  be  charged  thereby.  And  the 
courts  had  not  only  decided  that  it  was  not 
necessary  that  it  should  be  signed  by  both  par- 
ties, so  as  to  make  illegally  binding  upon  both, 
or  upon  neither;  but  they  had,  in  many  cases, 
held  that  a  literal  signing  of  the  memorandum 
by  the  party  who  was  sought  to  be  charged 
thereby,  was  not  necessary.  It  will  be  seen 
however,  by  a  reference  to  their  notes,  that 
the  revisers  proposed  to  alter  the  law,  in  both 
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these  particulars.  They,  therefore,  proposed  a 
section  requiring  the  agreement  to  be  reduced 
to  writing  at  the  time  it  was  made,  and  that  it 
should  be  subscribed  by  the  party  by  whom  it 
was  to  be  performed,  and  by  all  the  parties 
thereto,  where  it  contained  promises  to  be  per- 
formed by  each  of  them.  See,  8  R.  S.,  2d  ed., 
656.  And  they  state,  in  express  terms,  that  one 
351*]  *of  the  differences  between  the  section 
prepared  by  them  and  the  old  law  is,  in  requir- 
ing the  agreement  to  be  subscribed;  by  which 
term,  as  their  note  to  the  8lh  section  of  the 
preceding  title  shows,  it  was  intended  to  re- 
quire a  literal  signing  of  the  agreement  at  the 
end  of  the  same.  The  Legislature,  however, 
differed  with  the  revisers  as  to  some  of  the  pro- 
posed alterations,  both  in  relation  to  contracts 
for  the  sale  of  real  estate,  and  also  as  to  agree- 
ments for  the  sale  of  chattels  and  choses  in 
action.  They,  therefore,  only  required  the 
contract  for  the  sale  of  lands,  or  any  interest 
therein,  to  be  subscribed  by  the  party  by  whom 
the  sale  or  lease  was  to  be  made,  or  by  his  law- 
fully authorized  agent;  and  the  agreement  for 
the  sale  of  chattels,  etc.,  to  be  subscribed  by 
the  party  to  be  charged  therewith.  They, 
therefore, intentionally  retained  the  word  "sub- 
scribed" in  both  sections,  as  proposed  by  the 
revisers,  for  the  purpose  of  requiring  an  act- 
ual signing  of  the  agreement  or  memorandum 
thereof  in  writing;  and  to  provide  for  the  only 
case  in  which  they  deemed  it  safe  or  expedient 
to  dispense  with  a  literal  signing,  or  subscrib- 
ing of  the  note  or  memorandum  of  the  agree- 
ment in  writing,  the  Legislature  introduced  a 
new  section,  not  prepared  by  the  revisers,  pro- 
viding that  an  auctioneer's  memorandum,  spec- 
ifying the  terms  of  sale  and  the  names  of  the 
vendor  and  purchaser,  should  be  valid.  2  R. 
S.,  136,  sec.  4.  Without  entirely  disregarding 
the  declared  will  of  the  Legislature,  therefore, 
I  do  not  see  how  it  is  possible  we  can  consider 
this  imperfect  broker's  memorandum,  which 
does  not  purport  to  have  been  signed  or  sub- 
scribed by  anyone,  to  be  a  memorandum  of 
this  agreement, subscribed  by  Davis  &  Brooks, 
or  by  their  agent.  See,  Herbert  v.  Turner,  6 
Lond.  Jur.,194.  I  am,  therefore,  compelled 
to  declare  it  as  my  opinion  that  the  agreement 
made  verbally  by  their  broker  with  Shields, 
was  not  legally  binding  upon  them;  and  that 
the  judgment  of  the  court  below  should  be 
reversed,  and  a  venire  de  now  awarded. 

352*1  *By  Senator  Verplanck.  A  broker 
is  employed  to  sell  a  quantity  of  iron  expected 
to  arrive  in  a  certain  ship.  He  makes  an  agree 
ment  for  the  sale  at  a  credit  of  six  months  and 
upon  a  condition  suggested  by  the  purchaser, 
that  the  iron  should  arrive  in  reasonable  time. 
The  terms  thus  agreed  upon  between  the  brok- 
er and  the  buyer  are  communicated  by  the 
former  to  the  owners,  and  assented  to.  The 
broker  enters  in  his  sale  book  a  memorandum 
of  the  agreement,  omitting  the  terms  of  rea- 
sonable period  of  arrival,  and  the  stipulated 
six  months'  credit.  No  sale-note  is  given  to 
either  party,  nor  was  the  entry  in  the  sale-book 
communicated  to  either.  The  iron  does  not 
arrive  until  after  a  passage  of  five  or  six  times 
the  ordinary  length,  during  which  the  price 
of  iron  rises  in  the  N.  Y.  market.  Upon  the 
arrival  of  the  vessel,  the  importers  refuse  to 
1106 


deliver  the  iron,  or  comply  with  the  agreement. 
The  reason  assigned  for  such  refusal  appmrs 
to  have  been  that  the  iron  did  not  arrive  in  a 
reasonable  time,  as  the  probable  motive  was 
the  rise  in  the  market  price  of  the  article  above 
the  contract  price.  But  whatever  may  be  the 
merits  of  the  controversy  as  between  the  indi- 
viduals, the  transaction  is  governed  by  general 
rules  of  public  utility  and  positive  legislation; 
and  upon  these  it  must  be  decided. 

Our  revised  Statute  of  Frauds  enacts  that 
"Every  contract  for  the  sale  of  any  goods, 
chattels  or  things  in  action,  for  the  price  of 
fifty  dollars  or  more,  shall  be  void,  unless  a 
note  or  memorandum  of  such  contract  be  made 
in  writing  and  subscribed  by  the  parties  to  be 
charged  thereby."  2  R.  S.,  136.  sec.  8.  If 
this  contract  of  sale  be  void  from  defect  of 
compliance  with  these  positive  requirements 
of  the  statute,  it  will  not  be  necessary  to  in- 
quire how  far  the  condition  of  arrival  within 
reasonable  time,  demanded  originally  by  the 
buyer,  is  a  stipulation  for  bis  benefit  only 
which  he  may  waive  by  an  after  ratification  of 
the  defective  memorandum,  or  whether  it  be 
not  also  a  valid  ground  of  defense  to  the  sellers. 

*We  have  here  a  broker's  memoran-  [*353 
dum  of  an  agreement  of  sale,  distinctly  men- 
tioning the  names  of  buyer  and  seller:  "Sold 
this  day  on  account  of  Davis  and  Brooks  to  G. 
W.  Shields,  fifty  tons  of  bar  iron,"  etc.  Al- 
lowing this  entry  to  be  a  correct  note  of  the 
contract,  and  to  have  been  made  by  an  author- 
ized agent  of  the  parties,  or  at  least  of  the 
party  to  be  charged  in  this  suit,  is  it  yet  duly 
subscribed  within  the  meaning  of  our  Revised 
Statutes?  Our  former  statutes,  preserving  the 
language  of  the  original  English  Act,  pre- 
scribed that  the  required  memorandum  should 
be  signed  by  the  parties  to  be  charged.  A  se- 
ries of  decisions  in  England, adopted  as  the  rule 
of  our  own  courts,  had  established  the  con- 
struction that  a  mention  of  the  names  of  the 
principals  in  a  note  of  the  agreement  of  sale, 
made  by  an  authorized  agent  of  the  party 
sought  to  be  charged,  was  a  valid  signing  with- 
in the  Act.  The  earlier  cases  giving  a  judicial 
interpretation  to  the  legislative  word  "signed," 
both  in  the  Statute  of  Frauds  and  as  used  in 
respect  to  wills,  were  governed  by  the  proba- 
ble intent  of  the  parties:  as  when  a  testator 
wrote  his  name  in  the  beginning  of  a  will,  "I, 
A  B,  do  make  this  my  last  will;"  or  when  a 
party  contracting  to  sell,  wrote  or  printed  his 
name  in  the  actual  offer  or  contract,  as  "I.  C 
D,  do  agree  or  offer."  This  natural  extension 
of  the  word  "sign,"  was  gradually  enlarged  to 
include  every  and  any  mention  of  the  party's 
name,  by  himself,  or  by  his  authority  express 
or  implied,  made  in  any  note  of  the  agreement. 
In  this  way,  prior  to  the  revision  of  our  stat- 
utes, it  had  become  a  settled  point,  and  was  so 
stated  in  all  the  books  and  cases  on  this  sub- 
ject, that  if  the  name  of  the  party  to  be  charged 
appeared  in  the  memorandum  so  as  to  be  ap- 
plicable to  the  whole  substance  of  the  writing, 
and  written  by  himself,  or  by  his  authority,  or 
with  his  presumed  assent,  it  is  immaterial 
where  the  name  appear,  whether  at  top  or  bot- 
tom, whether  as  the  signature  to  a  bargain  or 
merely  mentioned  in  the  note  as  that  of  a  buver 
or  seller.  Saunderwn  v.  Jackson,  2  Bos.  &  'P., 
288;  Wilford  v.  *Beaseley,  3  Atk.,  501;  [*354 

WEND.  26. 


1841 


DAVIS  v.  SHIELDS. 


354 


Merritt  v.  Clason,  12  Johns.,  102;  affirmed  in 
this  court,  14  Johns.,  487.  In  this  last  case, 
Chancellor  Kent,  after  stating  the  law  as  above, 
adds:  "Forms  are  not  regarded,  and  the  statute 
is  satisfied  if  the  terms  of  the  contract  are  in 
writing,  and  the  names  of  the  contracting  par- 
ties appear. "  The  object  of  the  original  Act  was, 
as  its  title  avows,  "the  prevention  of  frauds 
and  perjuries,"  by  substituting  for  the  loose 
recollections  of  memory  and  the  mutual  dan- 
ger of  misconception  of  parties,  a  precise  writ- 
ten agreement,  or,  at  least,  a  distinct  written 
memorandum  of  the  contract.  Yet  it  so  hap- 
pened that  both,  as  well  in  respect  to  this  mat- 
ter of  signing  as  to  several  other  points,  such 
as  the  note  being  made  at  the  time  or  after- 
wards ratified,  the  requiring  the  names  of  all 
the  parties  or  only  that  of  the  party  charged 
in  the  suit,  the  literal  interpretation  of  the  stat- 
ute, and  probably  its  real  original  intention 
came  into  perpetual  collision  with  the  actual 
habits  and  usages  of  life,  so  that  during  two 
centuries  of  doubtful  litigation  the  courts  have 
been  led  to  strive  to  give  the  statutory  words 
the  largest  and  most  convenient  construction 
they  could  possibly  bear.  Thus,  at  the  expense 
of  millions  during  200  years  of  litigation,  an 
artificial  and  technical  meaning  had  been 
framed  in  England,  which  was  received  and 
embodied  in  our  own  law.  Probably  the  ne- 
cessity of  the  case,  the  real  inconvenience  of  a 
more  natural  interpretation,  combined  with  the 
difficulty  of  legal  reform  in  those  days,  may 
have  been  a  sufficient  cause,  or,  at  least,  a  fair 
excuse,  for  latitudinarian  exposition  in  the 
courts.  These  seem  to  be  the  true  reasons  why 
the  meaning  of  a  short  statute,  drawn  by  Ok. 
J.  Hale,  a  man  eminent  alike  for  legal  accu- 
racy and  various  scholarship,  has  required  vol- 
umes of  judicial  commentary.  In  our  form  of 
government  and  state  of  society,  the  simpler 
and  wiser  mode  of  reconciling  the  conflict  of 
positive  law  with  the  habits  and  conveniences 
of  trade  and  life,  is  to  receive  the  words  of 
every  statute  in  the  usual  and  customary  ac- 
355*]  ceptation,  unless  they  have  already  *ac- 
quired  some  other  fixed  technical  meaning, 
and  to  resort  to  corrective  legislation  as  the 
true  remedy  for  any  evil  or  inconvenience  thus 
resulting  from  a  fair  interpretation  of  the  law. 
I  am  always  desirous  to  apply  the  same  prin- 
ciple to  the  construction  of  our  Revised '  Stat- 
utes. Mere  changes  of  phrase,  or  remolding 
of  sentences,  must  be  far  from  authorizing  us 
to  set  aside  any  less  obvious  meaning  which 
has  been  fixed  and  settled  by  long  and  constant 
adjudication.  In  such  instances,  phrases  and 
sentences,  re-enacted  with  slight  alteration, 
are  manifestly  employed  in  their  strict  legal 
sense,  as  much  so  as  single  technical  words; 
for  there  may  be  a  technical  meaning  in  a  sen- 
tence or  a  phrase  differing  from  the  usual  and 
popular  one,  as  well  as  in  single  words.  When 
such  interpretations,  however  artificial  at  first, 
have  been  wrought  by  long  usage  into  the 
body  of  the  law,  and  the  habits  of  those  who 
are  to  be  governed  by  it,  the  harsh  return  to  a 
more  popular  signification  would  be  in  clear 
contradiction  to  the  legislative  will,  and  by  un- 
settling the  law  would  open  the  door  to  the 
admission  of  the  very  uncertainty  and  litiga- 
tion it  would  s-ek  to  exclude.  Nevertheless, 
it  is  equally  evident  that  it  was  the  design  of 
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our  revision  to  improve  the  substance  of  our 
enactments,  as  well  as  to  give  greater  simplicity 
and  perspicuity  to  their  language.  In  such  alter- 
ations, where  no  arbitrary  or  technical  signifi- 
cation has  been  incorporated  into  the  language 
of  the  law,  we  should  look  to  the  usual  sense 
without  resorting  to  the  analogy  of  old  decis- 
ions to  engraft  again  a  similar  artificial  sense 
upon  new  words.  The  doctrine  which  Ld. 
Ellenborough  has  stropgly  and  wisely  stated 
as  his  own  governing  rule  of  statutory  inter- 
pretation, and  which  he  did  not  hesitate  to 
apply  to  the  English  Statute  of  Frauds  itself, 
after  so  many  years  of  forced  constructions, 
applies  with  still  greater  reason  to  our  own 
revised  Code:  "In  all  cases  where  the  words 
of  a  statute  have  not  by  long  habitual  con- 
struction received  a  peculiar  meaning,  such  as 
they  will  allow  of,  I  *am  always  in-  [*356 
clined  to  give  them  their  natural  ordinary  sig- 
nification." Wain  v.  Warlters,  5  East,  10. 

How,  then,  stands  the  case  as  to  the  change 
of  language  in  the  section  now  under  consid- 
eration ?  Does  or  does  not  the  change  of 
phraseology  evidently  purport  the  intent  to 
change  the  law?  What  is  the  signification  of 
the  words  used  in  the  revised  Act,  and  how  do 
they  differ  from  the  language  of  the  former 
Acts?  Our  former  Acts,  like  the  English  Stat- 
ute of  Frauds,  required  "  some  note  or  mem- 
orandum in  writing  to  be  made  and  signed  by 
the  parties,  or  their  agents  lawfully  author- 
ized." 1  R.  L.,  79.  The  verb  "  to  sign,"  in  its 
primary,  derivative  and  ancient  sense,  signi- 
fies "  to  show  or  declare  assent,  or  attestation, 
by  some  sign  or  mark."  Thence  it  early  passed 
to  mean  the  showing  or  declaring  such  assent 
or  attestation  by  the  customary  mark  of  the 
written  name.  In  ordinary,  as  well  as  in  legal 
use,  it  is  now  understood  to  mean,  "  to  write 
the  name  in  any  such  way  as  will  indicate  that 
the  writing  with  which  it  is  connected  ex- 
presses the  assertion,  the  promise,  or  the  act  of 
the  signer,  according  to  the  nature  of  the  writ- 
ing." It  may  be  at  the  end  or  elsewhere,  as  in 
the  margin  in  the  official  acts  of  some  public 
officers,  and  sometimes  in  the  attestation  of 
witnesses.  Thus,  one  of  those  ancient  decisions 
on  the  meaning  of  the  word  in  the  Statute  of 
Wills,  which  led  on  to  much  bolder  interpreta- 
tions, says  very  justly,  in  the  quaint  language 
of  those  days,  that  the  writing  of  the  name  on 
the  same  paper  would  answer  ' '  serviroit  per 
tout  et  n'  est  material  si  soil  nigne  en  le  top  ou  bot- 
tom, car  lestatutne  dit  subscribed  me  signed." 
Hilton  v.King,  8  Lev., 86.  But.as  already  stated, 
a  far  greater  latitude  has  been  since  given,  ju- 
dicially, to  this  word,  until  any  mention  of  the 
name  was  held  to  be  a  signature,  as  in  cases 
like  that  of  Knight  v.  Crocfcford,  1  Esp.  Cas., 
190,  where,  said  Ld.  Eldon,  commenting  upon 
it:  "  It  is  impossible  not  to  see  that  the  inser- 
tion of  the  name  ac  the  beginning  of  the  paper 
was  not  intended  to  be  a  signature,  and  that 
the  paper  was  meant  to  be  incomplete  until  it 
*was  further  signed."  Saundermn  v.  [*357 
Jackson,  2  Bos.  &.  P.,  239.  Thus,  the  word 
"signing"  in  the  statute-book,  came  to  bear  an 
authoritative  meaning,  in  certain  connections, 
beyond  its  usual  legal  sense  and  to  include  any 
mention  of  the  name,  if  made  by  the  party 
himself  or  with  his  assent  express  or  implied, 
and  in  connection  with  the  terms  of  the  agree- 
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niciit.  Now,  it  would  seem  that  the  deliber 
aii-  omission  of  a  word,  that  had  thus  acquired 
a  remarkable  and  peculiar  extension  by  ex- 
press adjudication,  and  the  substitution  of  an- 
other word,  even  one  synonymous  in  common 
use,  but  which  had  never  gained  a  secondary 
technical  sense,  would  strongly  indicate  the 
legislative  intent  to  modify  the  substance  of 
the  statute.  But  the  substituted  word  is  "sub- 
scribed." This,  literally  and  according  to  its 
derivation,  means  "to  write  beneath,"  out  in 
habitual  use  it  denotes  the  writing  the  name  at 
the  end  of  any  writing,  in  token  of  assent  or 
attestation,  according  to  the  import  of  the  writ- 
ing itself.  It  has  a  secondary  meaning,  but  that 
is  purely  metaphorical,  denoting  the  consent, 
assent,  or  promise  thus  conveyed,  without  ref- 
erence to  the  external  mode  of  expressing  it,  as 
"  I  subscribe  to  Ricardo's  doctrine  of  rent." 
This,  Judge  Cowen  intimates,  may  be  the  sense 
in  which  our  statute  employs  the  word.  But 
this  secondary  sense  is  excluded  when  actual 
writing  is  spoken  of;  and  besides,  holds  only 
when  the  word  is  used  as  a  neuter  or  intransi- 
tive verb,  accompanied  by  the  preposition 
"  to."  This  distinction  may  be  observed,  alike 
in  colloquial  use  and  in  correct  written  style. 
Thus,  "  I_subscribe  to  the  New  York  Review,'1 
means  a  promise  to  receive  and  pay  for  the  re- 
view; but  used  transitively,  the  meaning  is  of 
literal  subscription,  as  "  I  subscribed  the  pro- 
posals for  the  New  York  Review."  So,  the 
clergyman  of  the  Anglican  Church  subscribes 
the  XXXIX  Articles.  This  has  the  literal 
meaning  of  manual  subscription,  denoting  at 
the  same  time  mental  assent.  But  if  it  be  meant 
merely  to  say  that  the  theologian  assents  to 
these  doctrines,  it  would  be  said  that  "  he  sub- 
358*]  scribed  to  the  articles."  So  *also,  in 
the  grave  and  noble  style  of  Hooker,  in  the 
passage  cited  by  Johnson  to  illustrate  this  use: 
"The  Nicene  Creed  was  framed  for  the  world 
to  subscribe  unto."  But  another  great  master 
of  English  idiom,  when  speaking  of  a  literal 
and  manual  subscription,  says:  "  They  united 
by  subscribing  a  covenant,  which  they  pre- 
tended to  be  no  other  than  had  been  subscribed 
in  the  reign  of  King  James,  and  that  His  Maj- 
esty had  himself  subscribed  it."  Clarendon's 
History.  Thus,  then,  alike  in  colloquial  use 
and  in  that  of  good  writers,  the  words  "  note 
of  the  agreement  in  writing,  subscribed  by 
the  parties,"  would  mean  a  note  of  the  agree- 
ment with  the  names  of  the  parties  signed  be- 
low or  at  the  end,  so  as  to  denote  assent  there- 
to. Thus,  taking  the  usual  sense  of  the  words, 
in  their  literary  or  their  colloquial  use,  the  Leg- 
islature must  appear  to  have  intentionally  sub- 
stituted a  word  of  known  and  limited  meaning, 
to  the  word  "  sign,"  having  a  wider  primitive 
sense,  as  well  as  a  very  broad  technical  signifi- 
cation unknown  to  familiar  usage. 

Let  us  next  look  at  the  legal  authority  indi- 
cating the  technical  meaning  of  these  two 
words.  Have  the  decided  cases  giving  a  legal 
and  professional  sense  to  the  word  "sign," 
comprehended  either  directly  or  indirectly  the 
analogous  but  not  synonymous  word  "  sub- 
scribe? "  A  brief  examination  of  the  legal  use 
of  these  two  words  will  convince  us  that  this 
is  not  the  case.  In  the  earliest  adjudications 
of  the  statutory  sense  of  the  word  "  sign,"  it 
was  expressly  distinguished  between  these  two 
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words,  and  the  decision  of  the  court  support- 
ing a  mention  of  the  name  in  the  beginning  of 
the  instrument  as  a  good  signing,  was  founded 
on  the  reason,  that  "  the  statute  does  not  say 
subscribed,  but  sign."  Hilton  v.  Xing,  8  Lev.. 
86;  Le  Mayne  v.  Stanly,  8  Lev.,  1.  I  cite  these 
ancient  decisions  because  they  have  been  kept 
alive  by  constant  reference  as  the  foundation 
of  modern  decisions.  The  same  distinction  be- 
tween the  two  words  in  question  has  been 
made  by  later  English  judges,  among  them  by 
Ld.  Chancellor  *Hardwicke,  if  I  recol-  [*35J> 
lect  rightly.  It  is  also  to  be  found  in  the  most 
approved  text  books  on  this  head  of  the  law, 
as  in  Roberts  on  Frauds,  119.  The  same  dis- 
tinction is  quite  familiar  in  the  reports  of  our 
own  courts.  In  Merrill  v.  Clown,  12  Johns., 
102,  this  point  was  immediately  under  consid- 
eration, and  the  eminent  counsel  by  whom  the 
case  was  argued,  insist  on  the  one  side  on  the 
plain  distinction  between  signing  and  subscrib- 
ing, and  admit  it  on  the  other.  "  Signing  does 
not  ex  m  termini  mean  that  the  name  of  the 
party  should  be  subscribed,"  said  the  late  John 
Wells,  a  speaker  and  writer  remarkable  for  his 
precision  in  the  use  of  language.  On  the  other 
side,  D.  B.  Ogden  thus  replies:  "  I  do  not 
say  that  the  agreement  must  be  subscribed, 
but  that  it  must  be  signed  in  some  part  of  the 
contract."  The  point  decided  is  thus  stated 
by  the  learned  and  accurate  reporter  of  that 
day,  Mr.  Johnson,  in  the  marginal  note  of  the 
case:  "  A  memorandum  of  a  contract  for  the 
purchase  of  goods  written  by  a  broker  in  his 
book  in  the  presence  of  the  vendor,  and  the 
terms  of  the  purchase  being  in  the  body  of  the 
memorandum,  but  not  subscribed  by  the  par- 
ties, is  a  sufficient  memorandum  within  the 
statute."  14  Johns.,  485.  The  language  of  em- 
inent counsel  and  a  distinguished  reporter  is 
cited,  not  as  legal  authority,  but  as  indis- 
putable evidence  of  the  usage  of  words,  pro- 
fessionally and  technically,  a  very  few  years 
before  our  revision  of  the  statutes.  Thus,  we 
have  ample  evidence  of  the  legal  distinction  as 
familiar  to  the  use  of  judges  and  lawyers  as 
to  the  general  understanding  between  the  op- 
erative word  of  the  old  statutes  and  that  se- 
lected in  its  place  in  the  late  revision. 

Finally,  our  learned  revisers,  in  their  re- 
ports to  the  Legislature  upon  this  and  the 
analogous  point  of  contracts  for  the  sale  of 
lands,  etc.,  observe  that  "It  had  been  held  that 
under  the  former  statute,  the  literal  act  of 
signing  was  not  necessary.  After  setting  out 
with  that  principle,  the  courts  found  them- 
selves perfectly  at  large  as  to  what  should  be 
considered  as  signing.  To  prevent  difficulties, 
the  revisers  *recommend  that  those  [*36O 
agreements  should  be  subscribed."  With  such 
a  constant  and  familiar  distinction  as  to  the 
meaning  of  the  words  in  question,  the  revisers 
recommended  a  re  enactment  of  the  Statute 
of  Frauds  as  to  agreements  for  the  sale  of  chat- 
tels, etc.,  with  some  modifications,  such  as  that 
"The  agreement  should  be  reduced  to  writ- 
ing at  the  time  it  was  made,  and  be  subscribed 
by  the  party  by  whom  it  is  to  be  performed, 
and  by  all  the  parties  when  such  agreement 
contains  provisions  to  be  performed  by  each 
of  them."  These  proposed  innovations  were 
all  in  opposition  to  the  judicial  constructions 
of  the  old  law.  The  Legislature  adopted  the 
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alteration  of  "subscribing"  for  "signing,"  and 
rejected  the  rest.  Thus,  to  my  mind,  the 
chain  of  evidence  is  complete  as  to  the  mean- 
ing of  these  words,  and  the  obvious  intent  of 
the  substitution  of  one  word  for  the  other.  If 
this  conclusion  needs  the  support  of  further 
argument  from  the  history  and  policy  of  the 
law,  that  may  be  found  in  abundance. 

The  avowed  design  of  all  the  legislative  en- 
actments on  this  hand  from  the  original  Stat- 
ute of  29  Charles  II.  down  to  our  own  day,  was 
"the  prevention  of  frauds  and  perjuries,"  by 
refusing  the  aid  of  the  law  to  enforce  any  con- 
tract not  supported  by  written  evidence,  or 
which  needed  parol  evidence  to  support  it. 
Years  of  litigious  warfare,  thousands  of  suits 
and  page  after  page  of  the  reports  had  proved 
that  a  mere  agent's  memorandum  was  not  suf- 
ficient to  exclude  differences  of  understanding 
between  the  parties,  contradictory  testimony 
at  the  trial,  and  grave  doubts  on  the  Bench. 
Questions  would  still  arise  as  to  the  agent's  au- 
thority to  make  the  bargain  and  his  accuracy 
in  noting  it  down.  Was  it  not,  then,  to  be  ex- 
pected that  the  Legislature,  in  a  formal  and 
deliberate  revision,  aided  by  professional  and 
official  advisers,  should  endeavor  to  remedy 
some  of  the  defects  that  had  frustrated  the 
good  designs  of  former  legislators?  One  mode, 
at  least,  of  attaining  this  end  would  be  the  re- 
quiring an  actual  subscription  to  the  agree- 
ment, or  to  the  statement  of  its  substance  ei- 
361*]  ther  *by  the  parties  themselves,  or 
their  legal  representatives,  so  as  to  prove  this 
to  be  a  ratified  bargain,  and  not  a  note  of  some 
imperfect  negotiation. 

When  subscribed  by  the  parties  themselves, 
that  memorandum  would  become  the  contract 
itself,  and  so  put  an  end  to  all  questions  about 
prior  negotiations.  When  signed  by  an  agent, 
there  would  be  formality  enough  to  direct  his 
attention  to  the  matter,  and  induce  him  to  be 
sure  that  he  had  authority  to  sign  in  the  name 
of  his  principal  the  agreement  on  which  the 
contracting  parties  met.  Additional  words  or 
conditions  varying  the  bargain  would  be  ex- 
cluded from  any  after  insertion,  by  what  the 
plaintiffs'  counsel  has  happily  termed  "  the 
closing  completeness  of  the  Act  of  subscrip- 
tion." 

Adding,  then,  these  manifest  considerations 
of  public  utility  to  the  cumulative  evidence  of 
the  history  of  the  law  and  the  meaning  of  the 
words  successively  employed,  either  in  their 
popular,  their  literary  or  their  legal  significa- 
tion, I  cannot  doubt  at  all,  that  the  subscrip- 
tion required  by  the  statute  is  no  longer  satis- 
fied by  the  bare  mention  of  the  name  in  the 
body  of  the  memorandum,  but  must  be  such  a 
subscription  as  clearly  denotes  a  deliberate  as- 
sent to  the  settled  terms  of  a  contract.  The 
agreement  for  the  sale  of  the  iron  between  the 
parties  is,  therefore,  void  for  want  of  the  evi- 
dence expressly  demanded  by  the  policy  of  the 
law. 

This  conclusion  may  appear  to  many  of  my 
colleagues,  as  I  confess  that  it  does  to  myself, 
too  obvious  to  require  the  details  of  argument 
and  authority  that  I  have  presented.  But  it  is 
a  conclusion  in  opposition  to  that  of  learned 
and  able  judges,  and  the  importance  of  the 
rule  to  be  now  settled,  operating  daily  and 
hourly  upon  immense  transactions,  will  excuse 
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and  even  justify  the  details  into  which  I  have 
entered. 

II.  In  a  court  composed  of  few  members, 
where  the  opinions  of  all  may  be  brought  to 
bear  upon  a  single  point,  I  should  have  pre- 
ferred to  rest  the  decision  of  this  cause  here, 
*without  caring  to  examine  any  other  [*362 
point  which  has  been  raised.  But  should  there 
be  much  difference  of  opinion  on  the  point 
just  considered,  it  may  be  of  importance  to 
the  decision  of  the  cause  to  notice  another 
aspect  of  the  case,  in  my  judgment  equally 
conclusive  against  the  affirmance  of  the  judg- 
ment. It  besides  presents  a  question  which 
may  often  arise  under  any  understanding  of 
the  statute  as  to  the  required  subscription  upon 
contracts  of  sale,  signed  in  the  most  formal 
manner  by  agents  or  persons  assuming  to  act 
as  such. 

Allowing,  then,  the  broker's  memorandum  in 
his  book  to  contain  a  valid  subscription  in  its 
form,  do  the  facts  show  a  mutual  and  binding 
contract  entered  into  and  signed  by  authority 
of  the  parties  proposed  to  be  charged  as  vend- 
ors? A  doubt  naturally  arises  whether,  un- 
der our  Revised  Statute,  the  words  "to  be  sub- 
scribed by  the  parties  to  be  charged,"  do  not 
require  that  the  agreement  should  be  from  (he 
first  binding  by  means  of  an  authorized  signing 
upon  all  the  parties  to  the  bargain.  If  this 
could  be  considered  as  an  entirely  open  ques- 
tion, I  should  adhere  to  the  opinion  of  Ld. 
Chancellor  Redesdale,  that  "A  contract  to  be 
binding  ought  to  be  mutual  in  its  obligation;" 
Lawrence  v.  Butler,  1  Sch.  &  L.,  13;  so  that  if 
one  party  could  not  enforce  the  agreement  the 
other  could  not.  But  our  revision  has  here  re- 
tained the  very  words  repeatedly  adjudicated 
upon,  and  the  legal  sense  of  which  had  been 
expressly  settled  a  few  years  ago  in  this  court. 
Clason  v.  Bailey,  14  Johns.,  485.  This  was  in 
conformity  with  numerous  prior  decisions  as 
is  shown  in  the  opinion  of  Chancellor  Kent  in 
that  case.  An  alteration  of  the  statutory  lan- 
guage had  been  recommended  by  the  revisers, 
so  as  to  make  it  conform  with  the  opinion  of 
Ld.  Redesdale.and  to  exclude  the  old  construc- 
tion, which  they  said:  "  Many  of  the  ablest 
judges  in  England  and  this  country  had  re 
gretted."  Revisers'  Notes,  3  R.  S..  656.  The 
Legislature  rejected  that  alteration,  and  ad- 
hered to  the  old  words.  Here,  then,  it  seems 
to  me,  these  words  *must  be  taken  in  [*3<>3 
their  fixed  and  adjudicated  sense,  according  to 
which  it  is  enough  that  the  agreement  be  signed 
or  be  authorized  to  be  signed  by  the  party  to 
be  charged  in  the  suit.  Nor  is  this  interpre- 
tation without  the  support  of  reasons  of  equity, 
independently  of  authority.  It  is  within  the 
literal  sense  of  the  words  used/  The  orig- 
inal contract  is  morally  binding  on  both  sides, 
and  the  promises  to  buy  and  sell  are  mutual 
considerations  for  each  other.  The  statute, 
then,  requires  written  evidence  of  the  bargain. 
One  party  gives  this,  and  it  is  his  own  neglect 
that  alone  prevents  him  from  obtaining  the 
same  evidence  from  the  other.  But  he  ought 
not  to  take  advantage  of  his  own  negligence, 
nor  should  that  free  him  from  the  legal  effect 
of  his  own  promise  duly  evidenced  in  writing, 
according  to  law.  When,  therefore,  the  other 
party  makes  his  legal  claim,  his  declaration 
and  claim  furnishes  the  required  note  or  mem- 
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orandum,  and  the  statutory  requisition  is  com- 
plete. I  adhere,  then,  to  the  old  adjudicated 
meaning  of  the  words  retained  from  the  orig- 
inal statute,  and  consider  it  sufficient  if  the 
memorandum  was  authorized  by  the  vendors, 
who  are  now  to  be  charged,  although  it  might 
not  have  been  originally  binding  upon  the 
vendee. 

Hut  another  question  then  arises  :  does  the 
evidence  show  that  the  contract  sought  to  be 
enforced  was  duly  made  by  an  authorized  agent 
and  reduced  to  writing  by  him?  A  bargain  for 
the  sale  and  purchase  of  the  iron  is  made 
through  a  broker,  upon  certain  terms  offered 
by  I  he  vendors  with  the  addition  of  two  other 
conditions,  demanded  by  the  vendee,  and 
agreed  to.  One  of  these  conditions  "provided 
that  the  iron  should  arrive  in  reasonable  time," 
might,  according  to  circumstances,  prove  bene- 
ficial to  either  party.  The  risk  of  being  obliged 
to  lake  the  irojj  at  any  time,  however  distant, 
was  one  that  the  buyer  did  not  wish  to  take, 
and  this  condition  was  primarily  for  his  pro- 
tection, but  it  might  also  be  thought  advan- 
tageous by  the  sellers  who  accepted  it;  and  so 
it  was,  in  fact,  rendered  by  subsequent  contin- 
364*]  gencies.  The  sale  was  *also  on  a  six 
months'  credit,  which  was  evidently  for  the 
buyer's  convenience.  The  agreement  on  such 
terms  was  known  to  both  parties  and  had  their 
assent.  For  the  purposes  of  the  bargain  so  far, 
the  broker  was  the  mutual  agent  of  both.  But 
he  was  not,  therefore,  the  agent  of  both  or  of 
either  to  make  the  note  or  memorandum,  un- 
less so  far  as  he  had  their  assent.  No  parties 
are  bound  by  a  broker  who  exceeds  his  au- 
thority. Here  he  makes  an  entry  of  the  agree- 
ment, omitting  the  terms  of  credit  and  of 
arrival  in  some  reasonable  time.  Had  this 
been  signed  by  the  vendors,  it  would,  as 
to  them,  have  formed  the  contract  itself,  in 
which  all  prior  negotiations  would  have  been 
merged.  But  neither  party  in  person  signs  the 
agreement,  and  though  the  vendors  consent  to 
the  real  contract,  there  was  not  a  jot  of  evi- 
dence that  they  ever  saw  or  knew  of  the  agree- 
ment as  entered  in  the  sale-book.  For  the  pur- 
pose of  entering  such  a  different  contract,  the 
broker  does  not  appear  to  be  an  authorized 
agent,  either  from  his  general  powers  or  from 
any  after  assent.  He  was  an  agent  to  make  a 
bargain  and  communicate  the  terms;  as  such 
he  was  empowered  to  make  a  memorandum  of 
the  bargain  thus  made;  but  he  was  not  author- 
ized to  alter  that  agreement  or  to  make  an  entry 
of  another  and  different  contract.  Supposing 
in  this  case,  that  instead  of  omitting  two  con- 
ditions, one  important  to  the  buyer,  the  other 
as  the  event  proved  beneficial  to  the  seller, 
he  bad  made  a  note  of  a  sale  of  500  tons  in- 
stead of  50;  would  his  authority  to  sell  and 
preserve  the  evidence  of  an  agreement  for  the 
sale  of  50  tons  enable  him  to  bind  his  principal 
to  the  larger  contract?  Or  would  any  subse- 
quent ratification  by  the  vendee  alone,  make 
such  a  contract  binding  upon  the  other  party? 
The  agreement  to  sell  on  certain  terms,  was 
valid  in  itself;  but  it  must  be  reduced  to  writ- 
ing or  it  is  void  by  the  statute.  No  note  of  that 
bargain  as  actually  agreed  upon,  is  made,  but 
there  is  an  entry  of  a  contract  varying  in  its 
terms  from  that,  and  not  shown  to  the  parties 
or  assented  to  by  them.  If  it  be  now  ratified  by 
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*the  buyer,  it  is  binding  upon  him,  if  [*365 
the  sellers  judge  proper  to  enforce  it;  but  how 
is  it  binding  upon  the  sellers  who  have  never 
so  assented  and  who  now  reject  the  terms? 
This  case,  then,  falls  within  the  principle  laid 
down  by  Ch.  J.  Abbott,  in  Grant  v.  Fletcher, 
5  Barn.  &  C.,  486:  "A  broker  may  bind  both 
parties  by  signing  the  same  contract  on  be- 
half of  both  parties.  But  if  he  does  not 
sign  the  same  contract  for  both,  neither  will 
be  bound."  It  has.  therefore,  often  been 
decided,  that  when  a  broker  delivers  a  dif- 
ferent note  of  the  contract  to  each  party,  there 
is  no  mutual  contract.  Here  the  note  dif- 
fers from  the  real  contract,  and  if  it  be  after- 
wards ratified  or  adopted  by  one  party,  then 
there  is  a  different  contract  as  to  the  two.  The 
case  resembles  that  of  Hinde  v.  Whitehouse,  7 
East,  558,  where  Ld.  Ellenborough  said:  "In 
treating  this  as  the  memorandum  of  the  actual 
sale,  we  must  intend  contrary  to  the  fact,  that 
the  goods  were  sold  for  ready  money,  and  the 
sale  unattended  by  the  circumstances  men- 
tioned in  the  conditions  of  sale."  In  short,  the 
agreement  of  sale,  when  made  and  reduced  to 
writing,  cannot  be  explained  away  or  contra- 
dicted by  parol  proof.  But  if  the  writing  or 
signing  be  by  an  agent  or  broker,  then  parol 
or  other  evidence  is  not  only  admissible  but 
necessary  to  show  that  he  is  authorized  to  sign 
just  such  a  contract.  The  evidence  here  nega- 
tives that  authority,  and  whatever  may  have 
been  the  intention  of  the  parties,  or  however 
much  or  little  the  stipulation  of  the  arrival  of 
the  iron  within  a  reasonable  time  seemed  essen- 
tial to  the  bargain  in  the  minds  of  the  vendors, 
there  is  still  BO  actual  agreement  for  the  sale 
of  goods  concluded  by  the  parties,  of  which 
a  note,  or  memorandum  in  writing,  has  been 
made. 

I  must  add  a  single  remark  as  to  the  policy 
of  the  law.  I  do  not  see  how  we  can  sustain 
this  entry  as  a  binding  note  of  the  sale,  upon 
any  presumed  equity  of  this  particular  case, 
without  giving  a  very  dangerous  extension  to 
the  implied  authority  of  brokers  or  other  agents 
for  sales.  To  constitute  the  simple  fact  of  be- 
ing authorized  to  make  *a  bargain,  as  £*3(>6 
the  conclusive,  or  even  the  presumptive  evi- 
dence of  being  also  authorized  to  sign  any 
memorandum  of  the  bargain,  however  variant 
from  the  real  one,  and  then  to  substitute  that 
memorandum  for  the  contract  itself,  at  the 
pleasure  of  either  party,  would  place  all  princi- 
pals at  the  mercy  of  the  fraud,  the  mistake,  or 
the  carelessness  of  brokers  or  agents,  whether 
selected  by  themselves  or  by  the  persons  with 
whom  they  may  happen  to  contract. 

The  judgments  of  the  courts  below  should 
be  reversed  on  both  or  either  of  the  grounds 
above  stated. 

Senator  Paige  expressed  the  opinion  that 
by  the  substitution  of  the  word  "  subscribed  " 
for  the  word  "signed,"  used  in  the  old  Statute 
of  Frauds,  the  Legislature  did  not  intend  to 
change  the  law.  This  he  thought  was  manifest 
from  the  consideration  that  in  the  Statute  of 
Wills.the  two  words  were  used  as  synonymous: 
the  40th  section  requires  the  will  to  be  subscribed 
by  the  testator,  and  the  next  section  speaks  of 
the  testator's  name  being  signed  by  a  third  per- 
son under  his  direction.  2  R.  S.,  7,  secs.40,41. 
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The  word  "  signed  "  as  used  in  the  Statute  of 
Frauds,  he  said,  had  received  a  fixed  judicial 
•construction,  which  he  thought  should  be  ap- 
plied to  the  word  "subscribed."  He.therefore, 
considered  the  memorandum  of  the  broker  suf- 
ficient, and  should  vote  for  an  affirmance  of 
the  judgment. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ?— all  the  members  of  the 
Court  present  at  the  hearing  of  the  argument, 
•except  Senator  Paige,  voted  in  the  affirmative; 
he  voted  in  the  negative. 

WhereuponJIiejudginentoftlie  Supreme  Court 
was  reversed. 

Re  versing -24  Wend.,  323. 

Statute  of  Frauds—Subscription  to  contract,  what 
sufficient.  Commented  on— 6  N.  Y.,  15, 10 

Explained— 8  Barb.,  132. 

Followed— 3  Hill.  592. 

Cited  in— 10  Paige,  537  ;  11  Paige,  411 ;  4  Edw.,  106  ; 
2  Sandf.  Ch.,  249  ;  5  N.  Y.,  246 ;  13  N.  Y.,  596:  24  N.  Y  , 
59 ;  25  N.  Y.,  158 ;  40  N.  Y.,  370,  501 ;  42  N.  Y.,  517  tf 
Am.  Rep.,  594);  44  N.  Y.,  171;  80  N.  Y.,  482:  1  Hun,249; 


S.,  482;  3  Leg.  Obs.,  133;  10  Leg.  Obs.,43;  2  Sawy.,429 ; 
13  Allen,  361 ;  13  Minn.,  192 ;  36  N.  J.  L.,  154 ;  10  Am. 
Rep.,  138  (39Ind.,  94). 

Contract— Mutuality  required  in.  Cited  in— 53  Barb., 
«7 ;  42  Super.,  320 ;  20  Ind.,  18 ;  41  Am.  Rep.,  77  (12 
Neb.,  552). 


367*]   *BRYCE  &  RENNIE  v.  BROOKS. 

Factor's  Lien — May  be  Enforced  by  Purchasing 
as  Well  as  Selling  Factor —  Waiver  of  Lien  by 
Acceptance  of  Draft. 

The  doctrine  of  general  lien  in  favor  of  a  factor, 
it  seems,  is  not  confined  to  a  general  agency.but  ap- 
plies as  well  to  a  limited  number  of  distinct  transac- 
tions as  to  a  continuous  dealing.  Whenever  the  re- 
lation of  principal  and  factor  exists,the  right  of  lien 
attaches  to  secure  all  advances  made  or  liabilities 
incurred  in  the  course  of  his  business  by  the  factor. 
So,  it  seems,  that  the  doctrine  of  lien  may  be  en- 
forced as  well  by  a  purchasing  as  by  a  selling  factor. 

Where,  however,  a  purchasing  factor  had  trans- 
mitted two  distinct  orders  for  goods,  and  on  the  ar- 
rival of  the  first  parcel,  delivered  an  invoice  of  the 
same  to  his  principal  and  accepted  his  draft  for  the 
amount  thereof,  payable  at  a  future  day ;  it  was 
held,  that  by  so  doing,  he  had  waived  his  lien, which 
otherwise  would  have  existed  on  the  first  parcel.f  or 
the  price  paid  or  responsibility  assumed  on  account 
of  the  second  parcel ;  and  upon  his  refusal  to  de- 
liver up  the  first  parcel,an  action  of  trover  was  held 
to  lie  against  him. 

Citations-12  Wend.,  362 ;  2  B.  &  Aid.,  143;  Story, 
Ag.,  sec.  34,  p.  377,  pi,  365 ;  2  Kent,  Com.,  639,  note 
640:  12  Mass.,  182;  1  Burr.,  494:  16  Ves.,276;  5  Maule 
&  S.,  180 ;  4  B.  &  Aid.,  50 :  18  Johns.,  157. 

TERROR  from  the  Supreme  Court.  This  was 
J-^  an  action  of  trover  for  a  quantity  of  roll- 
ers for  printing  calicoes,  brought  by  Bryce  & 
Rennie  against  Brooks  in  the  Superior  Court 
of  the  City  of  N.  Y.  Sep.  7,  1833,  Brooks,  an 
importing  merchant  in  the  City  of  N.  Y.,  at 
the  request  of  Bryce  &  Rennie,  sent  an  order 
to  his  correspondent  in  Manchester,  England, 
to  have  a  quantity  of  rollers  prepared.en^raved, 
and  forwarded  to  him  with  all  possible  dispatch 
and  Oct.  15,  in  the  same  year,  sent  a  similar 
order  for  an  additional  quantity.  The  orders 
were  received,  attended  to  and  the  rollers 
shipped  to  N.  Y., where  the  first  quantity.con- 
sisting  of  16  rollers,  arrived  about  the  middle 
of  Feb.,  1834.  Mar.  11,  Bryce  &  Rennie  gave 
Brooks  a  draft  at  four  months  on  a  house  in 
Philadelphia  for  $1,623.62,  the  cost  of  the  first 
parcel  and  the  charges  thereon,  and  Brooks 
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gave  a  receipt  for  the  same  on  the  invoice.speci- 
fying  that  the  draft,  when  paid,  would  be  in 
full  for  the  invoice.  The  second  parcel  of  roll- 
ers arrived  about  the  time  of  Ihe  giving  of  the 
draft,  but  whether  before  or  after  *the  [*3«8 
giving  thereof  does  not  distinctly  appear.  The 
cost  of  the  second  parcel  was  £132  4s  Id.  ster- 
ling, and  both  parcels  were  paid  for  in  En- 
gland by  Brooks.  After  accepting  the  draft, 
Brooks  refused  to  deliver  the  first  parcel  of 
rollers,  unless  security  was  given  for  the  cost 
of  the  second  parcel.  The  demand  for  the  roll- 
ers was  made  previous  to  Mar.  20.  Bryce  & 
Rennie  were  proprietors  of  works  for  printing 
calicoes,  and  it  seems  the  rollers  were  intended 
for  their  operations  in  the  spring  of  1834;  their 
works  were  destroyed  by  fire  Mar.  24,whereby 
they  became  insolvent.  The  draft  for  $1,623.62 
was  paid  at  maturity,  previous  to  which  event, 
to  wit:  in  June,  this  suit  was  brought.  The 
Chief  Justice  of  the  Superior  Court  charged  the 
jury,  that  at  the  time  of  the  demand, the  prop- 
erty in  the  first  parcel  of  rollers  was  vested  in 
the  plaintiffs,  and  that  the  defendant  had  not 
such  a  lien  upon  that  parcel  as  to  entitle  him 
to  retain  and  hold  the  same  against  the  plaint- 
iffs; and  that  the  refusal  to  deliver  the  first 
parcel  was  evidence  of  conversion,  rendering 
the  defendant  liable.  The  defendant  excepted 
to  the  charge.  The  jury  found  a  verdict  for 
the  plaintiffs  upon  which  judgment  was  en- 
tered ;  which  judgment  was  reversed  in  the 
Supreme  Court,  and  a  venire  de  novo  awarded. 
See,  21  Wend.,  14,  et  seq.  The  plaintiffs  there- 
upon sued  out  a  writ  of  error,  removing  the 
record  into  this  court,  where  the  cause  was  ar- 
gued by, 

Mr.  D.  Lord,  Jr.,  for  plaintiffs. 

Mr.  J.  Coit,  for  defendant. 
Points  presented  and  argued  on  the  part  of  the 
plaintiffs  in  error. 

I.  By  the  terms,  nature  and  circumstances 
of  the  two  orders  for  rollers,  given  Sep.  7, 
1833,  and  Oct.  15,  1833,  each  parcel  was  sub- 
ject to  a  lien  for  its  own  cost  and  charges  only. 
1.  No  state  of  general  agency  existed  between 
the  parties  ;  the  only  agency  between  them  ex- 
isted *in  these  two  orders.  No  lieu  de-  [*3G9 
rived  from  a  general  agency,  therefore,  could 
exist.     2.  The  two  orders  and  parcels  of  roll- 
ers were  in  all  respects  separate  transactions. 
Each  parcel  was  deliverable  on  its  arrival.  8. 
The  first  parcel  being,  by  the  nature  of  the  or- 
der and  its  subject,  deliverable  on  arrival,  it 
would  be  inconsistent  with  such  delivery  to 
hold  it  also  subject  to  a  lien  for  the  price  of  a 
second  parcel  ordered,  not  yet  ascertained,  or 
rollers  not  yet  known  to  be  made. 

II.  The  taking  of  a  satisfactory  order,  paya- 
ble four  months  after  date  not  on  general  ac- 
count, but  specifically  for  the  price  of  the  first 
parcel,  was  a  waiver  of  the  lien,  if  any,  on 
that  parcel :    1.  The  waiver  of  lien  does  not 
depend  upon  actual  or  agreed  payment,  but 
upon  the  credit  being  inconsistent  with  the  de- 
taining of  the  goods.     The  opinion  of  the  Su- 
preme Court  treats  it  as  resting  solely  on  the 
question  of  payment.     See,  Cowell  v.  Simpson, 
16  Ves.,  276  ;  Raitt  v.  Mitchell,  4  Camp.,   146  ; 
Stevenson  v.  Blakelock,  1   Maule  &  S.,   535  ; 
Crawshay  v.  Homfray,  4  B.  &  Aid.,  50  ;  Chase 
v.    Westmore,  5  Maule  &  S.,  182;  Chandler  v. 
Belden,  18  Johns.,  162. 
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2.  If  the  Hen  on  the  first  parcel  was  gone, 
upon  receiving  the  draft  at  four  months,  i 
was  not  revived  by  the  detaining  of  the  first 
parcel,  or  the  subsequent  arrival  of  the  sec 
ond.  The  first  parcel  no  longer  remained  in 
the  hands  of  Brooks  as  factor  or  agent,  but 
merely  as  storekeeper.  Story,  Ag. ,  877,  pi.  865. 
Points  presented  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  A  factor  has  a  general  lien  on  all  goods 
of  his  principal  in  his  hands,  until  all  his  ad- 
vances and  liabilities,  as  such  factor,  are  paid 
or  secured.     Story,  Ag.,  82,  sees.  83,  386,  387 
Paley,  Ag.,  109;  Green  v.  Farmer,  1  Black, 
p.  651. 

II.  Brooks  having  ordered  two  parcels  of 
rollers,  for  Bryce&  Rennie,  for  which  he  was 
37O*]  under  cash  advance,  *was  entitled  to 
a  lien  upon  either  parcel  in  his  possession,  al- 
though paid  for.  until  provision  for  the  whole 
was  made.  1.  The  second  parcel  being  ordered 
and  on  their  way  to  this  country,  it  was  not  ma- 
terial whether  they  had  actually  come  to  the 
hands  of  Brooks,  to  entitle  him  to  claim  to  be  se- 
cured for  his  advances  upon  them.  Story.  Ag., 
887,  and  cases  cited.     Lloyd,  Paley,  Ag.,  129. 
Hodgson  v.  Payson,  3  Har.  &  J.,  339  ;  Stevens 
v.  Bobbins,  12  Mass.,  182.     2.  But  the  second 
parcel  of  rollers  was  actually  received  when 
the  demand  for  the  rollers  in  suit  was  made. 
If  the  testimony  left  this  point  doubtful,  the 
judge  erred  in  not  leaving  it  to  the  jury. 

III.  Admitting  the  draft  to  have  been  taken 
as  actual  payment  for  the  14  rollers  in  suit, 
being  the  first  parcel  ordered,  it  was  no  more 
than  payment  for  that  parcel;  and  Brooks  was 
entitled  to  retain  them  till  secured  for  his  ad- 
vances on  the  remainder. 

IV.  The  draft,  however,  was  not  received  as 
payment  even  for  the  first  invoice  of  rollers  : 
1.  It  was  no  new  or  additional  security,  it  was 
a  mere  order  for  the  amount.  Story,  Ag. ,  375, 
878;  Kent,  Com..  638,  3d  ed  ;  4  B.  &  Aid., 
50  ;  Mount  v.    Williams,  11  Wend.,  77;  Bailey 
v.  Adams,  14  Id.,  201.  2.  The  receipt  given 
for  the  draft  expressly  states  that  it  was  not 
to  be  taken  as  payment  till  paid  in  cash.     3. 
The  urgency  of  Bryce  to  procure  the  goods  for 
the  spring  business,  was  no  evidence  that  he 
was  to  have  them  without  payment,  nor  that 
Brooks  was  to  relinquish  the  security  of  his 
lien. 

V.  The  agreement  contended  for  by  the 
plaintiff  in  error,  to  relinquish  the  lien  on  re- 
ceiving payment  for  a  part  due,  was  without 
consideration,    and   a  mere   nudum   pactum. 
Co.  Litt.,  212  b;   Chit.  Cont.,  12;    Fitch  v. 
Sutton,  5  East,    232;   Boyd  v.    Hitchcock,    20 
Johns.,  76. 

VI.  The  suit  was  prematurely  brought  be- 
fore the  draft  fell  due,  till  which  time,  by  the 
terms  of  the  receipt,  it  was  not  to  be  taken  as 
payment,  even  for  the  first  invoice. 

371  *J  *After  advisement  the  following  opin- 
ions were  delivered : 

By  the  Chancellor.  The  principal  ques- 
tion presented  by  this  case  is,  whether  a  pur- 
chasing agent  has  a  general  lien  for  advances 
made  or  liabilities  incurred  for  his  principal. 
Where  the  purchase  is  limited  to  a  single  ar- 
ticle, this  question  cannot  arise,  for  then,  of 
necessity,  the  lien  is  particular.  Here,  how- 
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ever,  there  were  two  transactions,  and  the  doc- 
trine of  general  lien  applies.  If  the  plaintiffs 
in  the  action  intended  to  have  insisted  on  a 
waiver  of  the  lien,  they  should  have  submitted 
that  question  to  the  jury,  for  from  the  very 
form  of  the  receipt  it  may  well  be  questioned 
whether  the  defendant  did  not  retain  his  lien. 
There  is  no  hardship  in  the  case.  The  credit- 
ors, who  had  become  entitled  to  the  property 
in  consequence  of  the  insolvency  of  the  plaint- 
iffs, ought  to  have  given  the  security  demand- 
ed by  the  defendant  for  the  responsibility  in- 
curred by  him  for  the  second  parcel  of  goods. 
I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

By  Senator  Verplanck.  The  question  in 
this  case  is,  whether  or  no  the  defendant  here, 
as  a  factor  purchasing  on  commission,  was  en- 
titled, under  the  circumstances  of  the  case,  to 
retain  certain  articles  imported  by  him  for  the 
plaintiffs,  by  reason  of  his  general  lien  for  ad- 
vances and  charges  in  his  agency  ;  the  agency 
consisting  only  of  a  second  similar  importa- 
tion, in  addition  to  that  of  the  machinery  up- 
on which  the  right  of  lien  is  now  claimed. 

The  application  of  this  right,  in  the  present 
case,  is  denied  on  several  grounds:  1.  ft  is  ar- 
gued that  the  defendant  was  not  a  factor  sell- 
ing the  goods  of  his  principal,  but  merely  one 
purchasing  on  commission  and,  therefore,  has 
not  the  same  legal  right  of  general  lien  which 
the  custom  of  trade  and  commercial  law  have 
given  to  the  selling  factor.  *The  lien  [*372 
of  the  purchasing  factor,  it  is  contended,  is 
merely  particular,  giving  a  right  to  retain  only 
for  advances  or  charges  upon  the  identical 
goods  so  held,  but  not  for  a  balance  of  general 
accounts  upon  all  similar  purchases.  This 
point  appears  never  to  have  been  settled  by  di- 
rect adjudication,  in  the  English  courts  or 
those  of  our  own  State.  The  case  of  Williams 
v.  Littkfield,  12  Wend.,  862,  in  which  this  ques- 
tion was  raised  before  our  Supreme  Court,  does 
not  afford  a  direct  decision  on  the  point,  nor, 
indeed,  any  positive  expression  of  the  opinion  of 
the  court.  Upon  general  principles,  I  can  per- 
ceive no  sufficient  reason  for  narrowing  down 
the  salutary,  efficient,  and  ordinarily  cheap 
and  peaceful  remedy  of  a  general  lien  to  the 
advances  of  the  factor  upon  goods eold  on  com- 
mission. I  perceive,  indeed,  that  the  English 
cases  and  books  of  commercial  law  sometimes 
regard  and  describe  the  factor  as  one  who  re- 
ceives goods  for  sale  on  commission  (as  per  Ld. 
Tenterden,  2  B.  &  Aid.,  148),  but  this,  I  pre- 
sume, arises  from  the  more  ordinary  course  of 
business,  and  does  not  exclude  the  idea  of  the 
factor  being  also  a  purchasing  agent.  Ac- 
cordingly, we  find  that  goods  bought  for  an 
absent  principal,  are  said,  both  in  the  books 
and  in  ordinary  use,  to  have  been  bought  by 
a  factor.  From  the  very  nature  of  the  busi- 
ness the  legal  enforcement  of  a  general  lien- 
must  be  comparatively  rare,  and  this  sufficient- 
ly accounts  for  the  absence  of  adjudged  cases 
in  the  books.  The  general  balance  due  to  the 
selling  factor  must  arise  ordinarily  from 
charges  upon  goods  formerly  received  and  sold, 
and  is  to  be  applied  to  the  articles  still  in  his 
jossession,  which,  as  he  holds  them  for  sale, 
nust  afford  some  security  for  the  advances- 
above  the  amount  of  charges  that  may  be  spe- 
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ciflcally  applied  as  a  lien  upon  them.  But  as 
purchases  made  on  commission  are  generally 
either  for  immediate  use,  or  else  for  delivery 
and  transportation  elsewhere,  it  will  result  that 
the  articles  remaining  in  the  factor's  hands  on 
such  purchases,  and  on  which,  in  case  of  ne- 
cessity, the  lien  is  to  be  applied,  will  be  these 
373*]  still  unpaid  for  by  the  *principal. 
These,  consequently,  can  afford  little  or  no  se- 
curity beyond  the  amount  of  their  own  cost. 
This  must  evidently  be  the  common  course  of 
business.  Yet  exceptions  may  often  occur  ; 
and  when  they  do  they  are  entitled  to  be  gov- 
erned by  the  same  rights  of  lien,  as  apply  to 
other  dealings  between  principals  and  factors. 

When  purchases  are  made  on  the  strict  ac- 
count of  another,  the  general  character  of  the 
factor  applies  alike  to  him  who  buys  and  to 
him  who  sells  on  commission,  and  is  intrusted 
in  either  case  with  the  possession  and  apparent 
ownership  of  the  property.  The  advances  of 
funds  or  of  credit,  the  expenses  and  commis- 
sions arising  on  purchases,  are  surely  not  less 
entitled,  on  any  reason  of  natural  equity  or  of 
commercial  advantage,  to  be  protected  by  a 
general  lien  upon  the  property  of  his  customer, 
thus  coming  into  the  factor's  possession  in  the 
course  of  his  business,  than  those  of  the  mer- 
chant who  merely  sells  on  commission.  Indeed, 
so  far  as  the  risk  incurred,  and  the  proportion 
of  the  advances  to  the  amount  of  property  or 
funds  in  the  factor's  hands,  give  weight  to  the 
claim  of  a  general  lien,  the  reasons  of  equity 
and  mercantile  policy,  or  even  necessity,  seem 
stronger  in  favor  of  giving  special  privileges 
and  protection  to  the  purchasing  factor,  than 
to  him  whose  business  is  confined  to  selling  the 
goods  of  his  principal.  Moreover,  many  of 
the  advances  and  expenses  of  the  selling  factor 
upon  the  goods  of  his  employer,  are  often  act- 
ually purchases  on  his  account,  made  neces- 
sary by  the  ordinary  course  of  business,  or  by 
accident,  for  the  sale  or  the  security  of  his 
commodities.  If  such  advances  are  allowed  to 
create  a  general  lien,  why  not  the  purchases 
alone,  where  there  are  no  goods  to  be  sold  ? 
In  large  and  continuous  transactions  between 
a  general  factor  and  a  distant  principal,  it 
would  be  sometimes  difficult  to  distinguish  be- 
tween charges  for  advances  on  purchases  and 
those  for  many  expenses  upon  goods  sold.  ^It 
would  appear,  then,  to  be  alike  in  contradic- 
tion to  the  reason  of  the  thing  and  the  conven- 
ience of  trade,  to  establish  different  legal  rules 
374*]  *as  to  transactions  and  rights  so  nearly 
alike  in  their  nature,  and  differing  so  little  as 
to  any  principle  of  equity  or  of  general  legal 
policy. 

I  find  this  view  of  the  identity  of  the  legal 
rights  of  these  two  classes  of  factors,  or  rather 
of  these  two  branches  of  the  factors'  business, 
confirmed  by  some  of  the  best  text  writers  on 
commercial  law,  who  extend  the  definition  of 
the  word  "factor,"  so  as  expressly  to  include 
the  buying  as  well  as  the  selling  on  commission, 
and  make  no  distinction  whatever  in  relation 
to  the  lien  on  goods  sold  and  upon  those  bought. 

Thus,  Judge  Story  :  "A  factor  may  buy  and 
sell  in  his  own  name  as  well  as  in  the  name  of 
his  principal.  A  factor  is  intrusted  with  the 
possession,  management,  control  and  disposal 
of  the  goods  to  be  bought  or  sold,  and  has  a 
special  property  in  them  and  a  lien  on  them." 
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Story,  Ag.,  sec.  34.  So,  also,  Chancellor  Kent: 
'A  factor  has  not  only  a  particular  lien  upon 
the  goods  of  his  principal  in  his  possession  for 
the  charges  arising  on  account  of  them,  but  he 
has  also  a  general  lien  for  the  balance  of  his 
general  account,  arising  in  the  course  of  deal- 
ings between  him  and  his  principal  ;  and  this 
lien  extends  to  all  the  goods  of  his  principal  in 
his  hands  in  the  character  of  a  factor  "  2  Kent 
Com.,  640. 

In  conformity  with  the  general  opinions  thus 
expressed  or  intimated  by  these  eminent  com- 
mentators, is  the  decision  of  the  Supreme  Court 
of  Mass.,  in  the  only  case  of  authority  which  I 
have  found  expressly  defining  the  powers  and 
rights  of  purchasing  factors.  In  Stevens  v. 
Robins,  12  Mass.,  182,  the  factor  had  contract- 
ed for  the  purchase  of  a  large  quantity  of  leath- 
er for  his  distant  principal,  to  be  delivered  and 
paid  for  at  different  times.  After  a  large  quan- 
tity had  been  received  and  the  amount  of  its 
price  drawn  for,  and  paid  on  general  account  to 
the  factor,  he  still  remaining  liable  for  the  pay- 
ment for  the  leather  yet  to  be  delivered,  it  was 
held  that  the  factor  had  a  general  lien  entitling 
him  to  retain  the  part  so  received  and  remain- 
ing in  his  possession,  in  order  to  indemnify 
*himself  for  his  liabilities  on  the  whole  [*375 
contract.  There  was,  indeed,  but  a  single  or- 
der for  purchase,  but  that  was  for  divers  par- 
cels of  leather  to  be  delivered  and  to  be  paid 
for  at  different  times.  The  language  of  the 
court,  accordingly,  is  this  :  "We  think  that  by 
the  general  principles  of  law  the  factor  had  a 
right  to  keep  possession  of  all  the  goods  pur- 
chased, until  he  should  be  re-imbursed  his  ad- 
vances and  secured  against  his  liabilities."  In 
opposition  to  these  reasons  and  authorities,  I 
cannot  find  a  single  case  either  in  the  English 
books  or  in  the  reports  of  any  of  our  States, 
sanctioning  the  distinction  contended  for,  and 
giving  a  general  lien  to  the  selling  factor  and 
only  a  particular  lien  to  the  purchasing  factor. 
I  must,  therefore,  hold  the  distinction  to  be 
unfounded. 

II.  The  right  of  retaining  the  property  now 
in  dispute,  as  security  for  the  balance  of  gen- 
eral advances  or  liabilities  is  also  denied,  be- 
cause there  being  here  but  two  orders  or  transac- 
tions, it  is  maintained  that  these  were  separate 
and  distinct,  so  that  no  general  agency  existed 
and  no  general  balance  of  account  could  re- 
sult. This  again  is,  in  my  view  of  the  sub- 
ject, an  impolitic  narrowing  down  the  rule  and 
usage  of  commerce,  without  any  positive  legal 
authority,  and  not  in  consonance  with  the  prin- 
ciples governing  such  transactions.  The  right 
of  general  lien  is  the  right  of  the  factor  to  re- 
tain all  or  any  of  the  goods  of  his  principal 
coming  into  his  lawful  possession  in  the  course 
of  his  business  as  such  factor,  until  the  debts 
which  his  principal  has  incurred  to  him  in 
[hat  course  of  business  are  paid ;  or,  as  the  rule 
is  more  briefly  expressed  by  Ld.  Mansfield: 
"  A  factor  to  whom  a  balance  is  due  has  a  lien 
upon  all  the  goods  of  his  principal  as  long  as 
they  remain  in  his  possession."  Godin  v.  Lon- 
don Aswr.  Co.,  1  Burr.,  494.  Now,  two  trans- 
actions of  the  same  nature,  where  goods  are 
sought  or  sold  on  commissibn,  are  as  sufficient 
as  twenty,  to  create  a  balance  of  debt  which 
may  apply  as  a  lien  upon  goods  for  advances 
or  charges  not  incurred  upon  the  very  parcel 
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to  which  the  lien  is  applied.  The  distinction 
3 7O*]  *between  the  general  and  the  particular 
lien  is  well  settled.  The  latter  is  the  right  to 
retain  only  on  account  of  charges,  expenses  or 
labor  bestowed  upon  the  special  thing  retained 
as  security.  The  general  lien  does  not  depend 
upon  any  prolonged  and  continuous  course  of 
business  or  agency;  but  solely  upon  the  indebt- 
edness of  the  principal  to  his  factor,  arising 
out  of  that  mutual  relation  and  no  other,  and 
applies  to  any  property  being  in  the  factor's 
possession  in  consequence  of  such  agency. 
Such  an  indebtedness  and  such  an  application 
of  tue  lien  may  arise  in  two  transactions,  and 
with  respect  to  two  lots  of  goods,  just  as  dis- 
tinctly as  in  the  longest  course  of  mutual  deal- 
Ings.  The  verbal  resemblance  between  a  gen- 
eral agency  and  a  general  lien,  does  not  author- 
ize the  conclusion  that  the  latter  depends 
exclusively  upon  the  former.  Neither  the  rea- 
son of  the  thing,  nor  the  language  of  any  of 
the  authorities  warrant  this  inference.  It  is  the 
simple  fact  of  a  balance  being  due  the  factor 
upon  the  account  between  him  and  his  princi- 
pal, in  that  relation,  which  gives  the  lien.  Such 
is  the  uniform  language  of  the  cases  and  books. 
See  the  cases  cited  by  Ld.  Mansfield,  as  well 
as  his  own  rule  in  Ooden  \.  London  Assur.  do. 
If  there  be  but  one  transaction  and  one  parcel 
of  goods,  then  the  balance  is  due  only  on  that 
one  transaction,  and  tbl  lien  can  attach  only 
to  that  parcel  of  goods;  as  soon  as  there  is 
more  than  one  such  transaction  by  sale  or  pur- 
chase, the  lien  extends  to  other  goods  than 
those  on  which  the  debt  exclusively  arose,  and 
so  becomes  general.  Thus  the  case  of  Stevens 
v.  Robins,  just  cited,  was  not  one  of  a  general 
agency;  it  was  a  single  order  to  purchase  leath- 
er to  be  delivered  and  paid  for  at  different 
times,  but  all  within  a  few  months,  and  it  was 
confined  to  that  single  article.  Yet  there  the 
doctrine  of  a  general  lien  for  the  liabilities  of 
the  purchasing  factor  was  applied  by  the  c6urt. 
III.  The  third  ground  is  covered  by  the  de- 
cision of  the  Superior  Court  of  the  City  of  N. 
Y.,  where  this  cause  was  commenced,  and 
with  their  decision  I  concur,  though  it  wasre- 
377*]  versed*  by  the  Supreme  Court.  It  has 
been  held  from  an  early  period  of  our  law,  2 
Kent,  Com.,  639,  n.,  that  the  right  of  lien, 
whether  special  or  general,  is  waived  when- 
ever the  party  entitled  to  it  enters  into  a  dis- 
tinct special  agreement,  either  positively  in- 
consistent with  the  continuance  of  the  lien  as 
such,  or  else  indicating  that  he  looks  to  some 
other  security  instead  of  that  thus  afforded  by 
the  law.  Ld.  Eldon  thus  states  and  applies  the 
rule:  "  In  the  case  of  a  factor  who  has  a  lien 
both  for  his  expenditures  upon  the  goods  in  his 
possession  and  his  general  balance  upon  for- 
mer transactions,  entering  into  special  contract 
for  a  particular  mode  of  payment,  he  loses  his 
lien.  If  the  possession  commenced  under  an 
implied  contract  and  afterwards  a  special  con- 
tract is  made  for  payment,  in  the  nature  of  the 
thing  the  one  contract  destroys  the  other." 
Cowett  v.  Simpaon,  16  Ves.,  276.  The  same 
principle  has  be«n  applied,  though  modified 
according  to  the  circumstances  of  each  case,  to 
the  lien  of  carriers',  wharfingers  and  workmen 
authorized  by  the  general  or  special  usage  of 
trade.  5  Maule  &  S.,  180;  4  B.  &  Aid.,  50;  18 
Johns.,  157. 
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In  the  present  case,  previously  to  Mar.  11, 
1835,  the  defendant  had  informed  the  plaint- 
iffs that  the  terms  of  payment  for  his  importa- 
tion were  either  cash  or  approved  paper.  On 
that  day  he  receives  a  draft  for  the  amount 
charged,  which  was  afterwards  paid  at  matu- 
rity, and  which  as  he  received  it,  must  be  pre- 
sumed to  be  approved;  and  be  gives  a  receipt 
for  the  draft,  indorsed  upon  a  statement  of  the 
invoice,  with  his  charges,  commissions,  etc. 
It  is  understood  and  averred  by  both  parties, 
that  the  order  for  the  rollers  was  to  meet  the 
spring  manufactures,  and  the  payment  by  the 
draft  is  given  to  obtain  the  articles  for  that 
purpose.  If  the  rollers  were  to  be  retained 
until  the  draft  was  paid  as  well  as  all  the  re- 
maining liabilities  of  the  factor,  there  was  no 
object  in  giving  the  draft  at  that  time.  The 
retaining  possession  of  the  first  imported  roll- 
ers to  secure  payment  for  the  other  after  lia- 
bilities is  then,  *on  the  face  of  thetrans-[*378 
action  inconsistent  with  the  new  agreement  by 
which  a  draft  at  four  months  after  date  is  re- 
ceived for  the  amount  of  the  first  debt.  "  In 
the  nature  of  the  thing,  then,"  to  use  Ld.  El- 
don's  phrase,  "the  new  special  contract  de- 
stroys the  former  implied  one."  Besides,  the 
invoice  and  receipt  are  specifically  for  the  roll- 
ers first  ordered  and  imported.  A  new  and  dis- 
tinct credit  is  given  for  them.  But  the  ground 
upon  which  the  claim  to  retain  these  articles 
was  placed,  was  the  securing  the  payment  of 
advances  or  liabilities  accrued  or  to  accrue  on 
the  second  order;  that  is,  in  the  language  of 
the  cases,  for  the  securing  the  payment  of  the 
general  balance  of  mutual  accounts.  But  by 
the  specific  contract,  the  draft  was  not  to  be 
carried,  when  paid,  to  the  plaintiff's  credit  in 
general  account,  but  to  be  applied  specifically 
in  discharge  "  in  full  for  the  invoice  of  the 
rollers"  first  imported.  There  then  remains  no 
longer  any  general  balance  to  create  a  general 
lien. 

Moreover,  the  right  of  lien  is  limited  by  the 
actual  possession  as  agent.  Here  the  factor, 
by  the  delivery  of  a  receipted  invoice,  gives  to 
his  principal  the  usual  documentary  evidence 
of  ownership,  and  the  consequent  right  of  pos- 
session. He  waives  all  claim  to  any  right  of 
property,  which,  perhaps,  he  might  have 
claimed  for  his  own  security.  Nor  was  the 
plaintiff's  right  of  possession  made  contingent 
upon  the  discharge  of  any  general  balance. 
The  delivery  of  this  invoice  seems  to  me  so  far 
analogous  to  the  cases  of  constructive  delivery 
on  sales  etc.,  by  giving  a  bill  of  parcels,  or  an 
order  on  a  storekeeper.  I  think,  for  these  rea- 
sons, that  the  Chief  Justice  of  the  Superior 
Court  was  right  in  charging,  that  "The 
property  of  the  rollers  mentioned  in  the  in- 
voice upon  which  the  receipt  was  indorsed,  was 
vested  in  the  plaintiffs;  and  that  the  same  were 
not  then  subject  to  any  such  lien  of  the  defend- 
ant as  to  entitle  him  to  retain  and  hold  the 
same."  This  is  the  only  matter  excepted  to, 
and  upon  which  the  motion  for  a  new  trial  is 
grounded.  It  is  the  expression  of  the  judge's 
•opinion  of  the  law  of  the  case  upon  [*379 
the  facts  presented,  and  appears  to  me  to  be 
correct. 

My  view  of  the  whole  transaction  is  briefly 
this:  Brooks  was  entitled  to  insist  upon  his 
lien  for  the  whole  amount  of  debt  due  him, 
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and  of  liabilities  actually  incurred  by  him  in 
his  purchases  as  factor,  but  not  for  the  other 
debts  and  demands  for  goods  sold.  He  might 
Apply  that  lien  to  either  importation  or  both  of 
them  so  long  as  the  property  remained  in  his 
actual  possession  as  factor.  He  makes  a  new 
contract  and  gives  a  new  credit  on  the  articles 
of  the  first  importation,  under  circumstances 
which  render  the  new  agreement  apparently 
inconsistent  with  the  intention  of  retaining  his 
lien  for  a  general  balance.  He  passes  over  that 
right  in  silence  (which  he  might  have  saved  by 
-express  reservation)  when  he  receives  a  new 
and  approved  security.  He  separates  that  par- 
cel of  goods,  and  the  new  security  so  received, 
from  his  other  dealings  with  the  same  party, 
and  so  places  these  in  a  distinct  account.  He 
gives  the  plaintiffs  a  receipted  invoice,  with  a 
statement  of  charges,  etc.,  so  as  to  furnish  him 
with  the  documentary  evidence  of  property. 
I  consider,  him,  therefore,  as  clearly  waiving 
his  right  of  retaining  the  property.  The  judg- 
ment of  the  Supreme  Court  should,  therefore, 
in  my  opinion,  be  reversed. 

^  By  Senator  Furman.  From  an  examina- 
tion of  this  case,  it  seems  to  me  that  the  com- 
mon sense  view  of  the  matter  is,  that  the 
plaintiffs  in  error  were  desirous  to  obtain  from 
England  certain  rollers,  by  which  they  could 
manufacture  a  certain  description  of  spring 
goods,  and  which  could  be  made  only  during 
a  particular  season  of  the  year,  in  order  to  have 
the  benefit  of  the  market.  It  became  neces- 
sary, therefore,  that  the  order  for  those  rollers 
should  be  executed  with  dispatch;  and  that 
such  was  the  understanding  of  the  parties  is 
shown  by  the  two  orders  of  Sep.  7,  and  Oct. 
15,  1833:  the  first  of  which  requires  "the  ut- 
most dispatch,"  and  the  second  "every  possible 
38O*]  dispatch,"  *showing  clearly  that  the 
desire  that  every  facility  should  be  given  to 
the  manufacture  of  those  rollers  was  not  con- 
fined to  the  second  order,  as  was  contended 
for  by  counsel  on  the  argument.  Upon  the 
rollers  being  finished  in  order  to  carry  out  the 
object  and  intent  of  the  parties  in  procuring 
the  same,  it  was  requisite  that  they  should  be 
delivered  with  promptitude  to  the  plaintiffs  in 
error  as  the  invoices  should  severally  arrive, 
otherwise  the  plaintiffs  would  lose  all  the  ben- 
efit which  they  had  promised  themselves  by 
entering  into  the  contract.  It  must,  therefore, 
be  evident  that  as  between  the  parties  them- 
selves there  never  could  have  been  any  inten- 
tion to  create  a  general  lien;  but  that  they  de- 
signed that  those  two  orders  should  be  distinct 
invoices,  and  should  each  be  delivered  as  soon 
as  they  arrived. 

But  if  the  law  will  create  a  lien  against  the 
plain  intent  and  meaning  of  the  parties,  as 
gathered  from  their  acts  in  the  course  of  the 
transaction,  then  there  is,  in  my  judgment, 
sufficient  in  this  case  to  show  there  could  not 
have  been  a  general  lien,  even  if  the  Supreme 
Court  be  right,  that  both  parcels  of  rollers  had 
arrived  when  the  receipt  for  the  draft  was 
given  by  the  defendant  to  the  plaintiffs  in 
error;  and  that  the  defendant  in  error, who  now 
sets  up  this  claim,  did,  in  writing  under  his 
own  hand,  repudiate  such  claim  for  a  general 
lien  at  the  time  when  he  should  have  urged  it, 
if  it  was  ever  his  intention  to  do  so.  That  re- 
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ceipt  shows  upon  its  face  that  it  applies  only 
to  the  invoice  of  the  first  parcel  of  rollers;  and 
that  it  was  a  separate  and  distinct  matter  from 
the  second  order.  So  that,  even  if  there  should 
have  been  at  law  a  general  lien  created  in  this 
case  (which,  however,  I  do  not  believe  or  in 
the  least  admit),  this  receipt  will  operate  as  a 
waiver  of  it;  or  rather,  in  my  judgment,  as  a 
declaration  of  the  defendant,  repudiating  the 
idea  of  any  such  general  lien  existing;  and  the 
law  cannot  and  will  not  create  a  general  lien 
for  the  security  of  any  party  whertThe  declines 
or  repudiates  it  himself.  But  again ;  if  it  should 
be  still  contended,  that  notwithstanding  the 
*f oregoing  facts  and  views  of  the  case,  [*38 1 
such  general  lien  does  exist,  it  was  discharged 
by  the  defendant  taking  from  the  plaintiffs  as 
satisfactory,  the  draft  for  the  amount  of  the 
first  invoice.  That  such  was  the  operation  and 
effect  of  taking  that  draft  is  apparent,  for  no 
principle  is  better  settled  than  that  the  taking 
of  any  security  will  discharge  the  previous 
general  lien.  See,  Story,  Ag.,  377,  pi.  365. 

I  have  first  shown  that  there  never  was  any 
intention,  as  between  these  parties  to  create  a 
general  lien,  but  that  they  must  have  designed 
that  each  invoice  should  be  delivered  as  it  ar- 
rived; and  secondly,  that  if,  notwithstanding 
such  intent,  the  law  would,  in  such  a  case  as 
the  present  create  a  general  lien,  such  lien  was 
discharged,  first  by  thetict  of  the  defendant  in 
error  in  giving  the-receipt,  which  operates  to 
repudiate  the  idea  of  any  such  lien;  and  sec- 
ondly, by  taking  from  the  plaintiffs  the  draft 
as  satisfactory  security.  But  there  is  still  an- 
other view  of  this  matter,  which  has  a  strong 
bearing  upon  the  decision  of  this  cause,  and 
in  which  my  judgment  differs  somewhat  from 
the  other  opinions  expressed  in  this  matter.  I 
think  no  general  lien  can  exist,  unless  the  fact 
of  the  claimant  being  general  agent  or  factor 
is  established;  and  that  there  can  be  no  infer- 
ence of  a  general  state  of  agency  or  factorage 
from  one  or  two  orders  for  purchasing  specific 
articles  given  under  such  circumstances  as  the 
present.  No  case,  to  my  knowledge,  exists 
either  in  this  country  or  England,  laying  down 
any  principle  which  authorizes  such  an  infer- 
ence. The  defendant  in  error  may  have  been 
the  agent  of  the  manufacturer  in  England  to 
procure  orders,  as  is  very  frequently  the  case, 
as  known  to  most  acquainted  with  commercial 
transactions;  and  if  the  defendant,  under  the 
circumstances,  should  be  held  the  general  agent 
or  factor  of  the  plaintiffs,  as  well  might  his 
principal  in  England  have  been  held  such  gen- 
eral factor,  if  a  single  order  had  been  sent 
direct  to  him  in  place  of  being  sent  through 
his  agent  in  this  country.  This  may  not  be  the 
fact  in  the  *present  case,  but  it  is  suf  [*382 
ficient  to  show  that  the  position  which  the  de- 
fendant occupied  as  to  the  plaintiffs  should 
have  been  proved,  if  the  claim  of  a  general 
lien  was  sought  to  be  based  upon  it.  I  do  not 
contend  that  the  defendant  would  not  have 
been  entitled  to  a  lien  upon  each  invoice'of 
rollers  until  the  costs  and  expenses  thereof 
were  paid;  on  the  contrary,  he  would  have 
been  and  was  entitled  to  such  lien;  but  that 
would  not  make  him  a  general  agent  or  factor, 
but  only  a  special  agent,  having  a  particular 
lien. 

On  the  question  being  put — shall  this  judg- 
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merit  be  reversed?— the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  and  Senators  Denniston,  Dickinson 
Furman,  Hawkina,  Humphrey,  Lee,  H.  A.  Liv- 
ingston, Moseley,  Nicholas,  Peck,  Rhoades,  Toy 
lor,  Verplanck  and  Works — 15. 

In  the  negative — The  CHANCELLOR,  and  Sen- 
ators Clark,  Ely,  Hunter,  Johnson,  Paige  and 
Scott— 7. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Cited  in-52  N.  Y.,  491 ;  1  Hilt.,  296 ;  1  Daly,  83. 


383*]  *DOLLOWAY  v.  TURRILL. 

Libel — Action  for — Questions  of  Law  or  Fact — 
What  are — Instructions  to  Jury. 

In  an  action  for  a  libel,  where,  in  the  article  com- 
plained of  as  libelous,  after  stating  that  A  B,  a  ju- 
dicial officer,  had  affixed  a  jurat  to  a  paper  purport- 
ing to  be  an  affidavit  which  was  used  to  prevent  the 
re-appointment  of  a  certain  individual  to  office, 
when  in  fact  no  oath  was  administered  to  the  de- 
ponent, and  that  A  B  had  been  busy  in  concerting 
measures  to  prevent  such  re-appointment— an  ap- 
peal was  made  to  the  public  whether,  under  the 
circumstances,  A  B  had  not  committed  a  gross  vio- 
lation of  his  official  oath  for  the  purpose  of  ruining 
the  incumbent  of  the  office ;  it  was  held,  that  a 
charge  to  a  jury,  as  matter  of  law,  that  the  publi- 
cation was  libelous  and  not  susceptible  of  an  inno- 
cent construction,  was  erroneous ;  and  that,  instead 
thereof,  the  question,  "in  what  sense  the  words 
were  used,"  should  have  been  submitted  to  the  jury ; 
and  a  new  trial  was  accordingly  granted. 

In  this  case  there  was  attached  to  the  plea  of  not 
guilty  a  notice  of  special  matter  to  be  given  in  evi- 
dence on  the  trial,  setting  forth  certain  conduct  of 
the  plaintiff  below,  in  his  official  character  as  a  ju- 
dicial officer,  but  not  alleging  that  in  the  conduct 
imputed  to  him  he  had  acted  corruptly:  whether 
the  Court  for  the  Correction  of  Errors  held  the  evi- 
dence admissible  under  the  notice  or  under  the  gen- 
eral issue,  quaere,  as  no  resolution  was  adopted  ex- 
plaining the  particular  ground  upon  which  a  ma- 
jority of  the  court  acted  in  granting  the  new  trial.* 

Citations— 17  Wend.,  426 :  20  Johns.,  144,  356,  746 ; 
13  Johns.,  475;  8  Wend..  570:  5  Johns.,  221 ;  1  Stark., 
56 ;  4  Esp.,  191 ;  12  Johns..  240.  519 : 1  Johns.  Cas.,  279 : 
W.  Bl..  959;  Cowp.,  278;  9  East.  96;  3  Johns.  Cas., 
337,  360 ;  Laws,  1805,  p.  232 ;  Const.  N.  Y..  art.  7,  sec. 
8 ;  Debates  of  Conv.,  pp.  90, 91. 

TERROR  from  the  Supreme  Court.  Turrill 
J-J  brought  an  action  against  Dolloway  for 
the  publication  of  an  alleged  libel.  The  pub- 

^Senator  Root,  in  the  opinion  delivered  by  him, 
holds  that  the  provision  in  the  Constitution  of  this 
State,  in  these  words:  "In  all  prosecutions  or  in- 
dictments for  libels  the  truth  may  be  given  in  evi- 
dence to  the  jury  ;  and  if  it  shall  appear  to  the  jury 
that  the  matter  charged  as  libelous  is  true,  and  was 
published  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted ;  and  the  jury 
shall  have  the  right  to  determine  the  law  and  the 
fact."  Const.,  art.  7.  sec.  8,  applies  as  well  to  civil 
suits  as  to  criminal  prosecutions  for  libels.  In  this 
opinion  Senator  Verplanck  concurred.  The  Chan- 
cellor, on  the  contrary,  held  that  the  provision  in 
the  Constitution  applies  only  to  criminal  prosecu- 
tions for  libels,  and  that  the  extension  of  it  to  civil 
suits,  instead  of  operating  to  the  protection  of  indi- 
viduals charged  with  the  publication  of  alleged 
libelous  matter,  as  was  intended  by  the  framers  of 
the  Constitution,  would  have  the  effect  to  hold  par- 
ties responsible  in  cases  where  at  the  common  law 
they  would  be  entitled  to  a  verdict.  At  the  common 
law,  a  defendant  is  entitled  to  a  verdict  where  he 
proves  the  matter  alleged  in  the  publication  to  be 
true :  but  if  the  provision  of  the  Constitution  be 
deemed  to  extend  to  a  civil  suit,  he  will  be  obliged, 
besides  showing  the  truth  of  his  allegations,  to  sat- 
isfy the  jury  that  the  matter  charged  as  libelous  was 
published  with  good  motives  and  for  justifiable 
ends. 
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lication  was  in  these  words:  "To  *the  [*384 
public.  We,  the  undersigned,  inhabitants  of 
the  Village  of  Oswego,  take  upon  ourselves  the 
responsibility  of  informing  the  public  that 
Joel  Turrill,  now  a  candidate  for  the  office  of 
member  of  Congress,  did,  about  Mar.  1,  1H30, 
put  his  official  signature  as  first  judge  of  the 
County  of  Oswego,  to  a  statement  in  writing, 
in  the  form  of  an  affidavit,  and  stated  under 
his  hand  that  the  person  who  signed  it  was 
duly  sworn,  when  in  truth  the  said  person  was 
not  sworn  at  all;  and  we  further  say,  that  the 
said  paper  purporting  to  be  an  affidavit,  was 
intended,  and  used,  for  the  purpose  of  pre- 
venting the  re-appointment  of  the  present  Col- 
lector of  the  Customs  for  the  Port  of  Oswego; 
and  that  the  said  Joel  Turrill  did,  about  that 
time,  make  himself,  secretly,  as  he  supposed, 
busy  in  concerting  measures  to  produce  that 
result.  We  leave  the  public  to  judge  under 
the  circumstances,  whether  Judge  Turrill  has 
not  committed  a  gross  violatioa  of  his  oath  of 
office,  for  the  purpose  of  ruining  a  man  whom 
he  has  long  endeavored  to  injure,  although  he 
belongs  to  the  same  political  party  with  him- 
self." The  publication  was  signed  with  the 
proper  names  of  the  defendant  and  four  other 
persons,  and  was  published  in  a  newspaper 
Oct.  25,  1832.  The  plaintiff,  in  his  declaration, 
stated  that  at  the  timje  when  it  was  alleged  that 
the  affidavit  referred  to  in  the  publication  was 
made,  he  was  first  judge  of  the  County  Courts 
of  the  County  of  Oswego,  and  that  the  defend- 
ant intending  to  cause  it  to  be  believed  that 
he,  in  his  office  of  first  judge,  had  conducted 
himself  in  a  corrupt  and  criminal  manner,  and 
was  destitute  of  official  purity  and  judicial  in- 
tegrity, caused  the  publication  to  be  made, 
which  he  alleged  to  be  false,  scandalous  and 
defamatory. 

The  defendant  pleaded  the  general  issue,  and 
accompanied  the  plea  with  a  notice  that  on  the 
trial  of  the  cause  he  would  prove,  that  Mar.  1, 
1830,  the  plaintiff  affixed  his  official  signature, 
as  first  judge  of  the  County  Courts  of  Oswego, 
to  a  statement  in  writing,  purporting  to  be  an 
affidavit,  made  by  one  Matthew  McNair,  certi- 
fying *that  McNair  had  been  duly  [*385 
sworn  to  the  truth  of  the  facts  set  forth  in  such 
statement,  when,  in  fact,  he  had  not  been 
sworn;  that  the  statement  was  intended  and 
used  for  the  purpose  of  preventing  the  re  ap- 
pointment of  John  Grant,  Jr.,  then  being  Col- 
lector of  the  Customs  of  the  Port  of  Oswego; 
that  the  plaintiff.at  the  time  when  he  so  affixed 
his  signature,  and  before  and  since,  made  him- 
self secretly  busy  in  concerting  measures  to 
prevent  the  re  appointment  of  Grant,  and  had 
for  a  long  time  previous  to  the  publication 
complained  of,  endeavored  to  injure  Grant,  al- 
though he  belonged  to  the  same  political  par- 
ty with  himself  ;  and  that  at  the  time  of  the 
publication,  the  plaintiff  was  a  candidate  for 
the  office  of  a  Representative  in  the  Congress 
of  the  U.S.,  and  that  the  publication  was  made 
with  g«od  motives  and  for  justifiable  ends,  to 
wit:  to  inform  the  electors  of  the  Congression- 
al District  of  the  facts  detailed  therein;  and 
that  all  the  matters  alleged  in  the  declaration 
to  be  libelous-were  true. 

On  these  pleadings  the  cause  was  tried  a  sec- 
ond time  at  the  Oswego  Circuit,  in  Dec.,  1838, 
before  the  Hon.  Philo  Gridley,  one  of  the  Cir- 
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euit  Judges,  in  pursuance  of  an  order  for  a  new 
trial.  See,  17  Wend.,  426,  etseq.  It  was  shown 
that  the  plaintiff  held  the  office  of  first  judge, 
was  a  candidate  for  Congress,  and  was  duly 
elected  at  the  fall  election  in  1832.  The  publi- 
cation of  the  alleged  libel  in  the  newspaper 
specified  in  the  declaration,  Oct.  25,  1832,  was 
proved,  and  it  was  also  shown  that  the  same 
article  appeared  in  another  newspaper;  which 
latter  evidence  was  objected  to,  but  received, 
and  an  exception  taken.  The  defendant  was 
proved  to  be  worth  $30,000,  and  the  plaintiff 
rested.  The  defendant  then  offered  to  prove 
the  several  facts  and  circumstances  specified  in 
the  notice  subjoined  to  his  plea;  to  which  proof 
the  plaintiff  objected  "on  the  ground  of  the 
insufficiency  of  said  notice;  and  also  as  to  the 
charge  respecting  the  affidavit,  that  the  facts 
stated  in  the  notice  did  not  amount  to  a  justi- 
fication of  the  charge;"  which  objection  was 
386*]  sustained  by  the  circuit  *judge  and  the 
evidence  rejected.  The  defendant  also  offered 
to  prove  that  the  plaintiff  did  the  several  acts 
specified  in  the  publication  corruptly,  and  with 
the  intent  and  motive  alleged  in  the  declara- 
tion to  be  charged  against  him;  which  evidence 
was  also  objected  to  and  rejected.  The  counsel 
for  the  defendant  then  requested  the  judge  to 
charge  the  jury,  that  they  had  a  right  to  de- 
cide in  what  sense  the  words  contained  in  the 
publication  were  used;  that  is,  whether  they 
imported  a  charge  of  inadvertence  on  the  part 
of  the,  plaintiff,  in  certifying  that  he  swore  the 

Eerson  to  the  truth  of  the  affidavit,  when,  in 
ict,  he  had  not  administered  any  oath,  or 
whether  they  imported  official  corruption  in 
the  plaintiff;  and  if  they  should  find  that  they 
were  used  in  an  innocent  sense,  then  they  were 
not  actionable.  The  judge  declined  so  to  charge 
and,  on  the  contrary,  told  the  jury  that  any 
written  or  printed  publication  was  actionable 
which  charged  an  individual  with  a  want  of 
integrity  or  with  corruption  in  office;  that  the 
article  in  question  charged  the  plaintiff  with 
an  act,  which  not  only  would  imply  a  want  of 
integrity,  but  amount  to  an  unequivocal  charge 
of  official  corruption, and  which,  if  true,  would 
have  rendered  him  unworthy  of  the  judicial 
station  which  he  held,  and  of  the  suffrages  of 
his  fellow  citizens  for  the  important  office  for 
which  he  was  a  candidate;  that  the  Supreme 
Court  had  passed  on  the  construction  of  the 
libelous  article  in  question  in  accordance  with 
these  views,  and  had  determined  that  the  pa- 
per was  not  susceptible  of  an  innocent  con- 
struction, but  was  libelous  in  its  character,  and 
it  would,  therefore,  be  their  duty  so  to  consid- 
er it  in  the  verdict  they  should  give.  The  judge 
further  remarked,  that  the  only  other  point  nec- 
essary to  be  considered,  whether  the  plaintiff 
was  entitled  to  a  verdict  or  not;  was,  whether 
the  defendant  had  been  proved  to  be  guilty  of 
publishing  the  libel  in  question,  and  upon  that 
point  submitted  to  them  the  testimony  of  the 
witnesses,  and  after  some  observations  on  the 
subject  of  the  amount  of  damages  gave  the 
cause  to  the  jury,  who  found  a  verdict  for  the 
387*]  *plaintiff  with  $800  damages.  The 
defendant  having  excepted  to  the  decisions  of 
the  judge,  and  to  the  charge  delivered  by  him, 
moved  the  Supreme  Court  on  a  bill  of  excep 
tious  for  a  new  trial;  which  motion  was  denied, 
and  judgment  was  entered  for  the  plaintiff. 
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The  following  opinion  was  delivered  in  the 
Supreme  Court : 

By  the  Court,  Nelson,  Ch.  J.  The  publica- 
tion of  the  libel  was  sufficiently  proved  by  the 
witnesses  Martin  and  Allen.  After  this,  it 
was  entirely  competent  to  admit  evidence  of 
the  extent  of  the  circulation,  and  for  this  pur- 
pose other  papers  (besides  those  specified  in 
the  declaration)  containing  the  article  were  ad- 
missible in  evidence.  A  party,  putting  in  cir- 
culation a  libel,  is  answerable  for  the  extent 
that  may  be  given  to  it.  The  notice  did  not 
amount  to  a  justification.  The  import  of  the 
libel  was  determined  by  the  court  on  the  for- 
mer motion  for  a  new  trial,  17  Wend.,  426; 
and  it  has  now  been  tried  in  conformity  to  the 
principles  there  laid  down.  It  is  impossible 
to  interfere  with  the  verdict  without  overrul- 
ing the  views  there  taken,  of  the  correctness 
of  which  we  have  seen  no  reason  to  doubt. 
New  trial  denied. 

The  defendant  sued  out  a  writ  of  error.  The 
case  was  argued  in  this  court  by, 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror. 

Messrs.   J.  A.  Spencer  and  S.   Beards- 
ley,  for  defendant  in  error. 
Points  submitted  and  argued  on  the  part  of  the 
plaintiff  in  error. 

I.  The  judge  erred  in  refusing  to  submit  to 
the  jury  the  question  of  fact:    "In  what  sense 
the  words  were  used?" 

II.  The  judge  erred  in  deciding  and  declar- 
ing to  the  jury,  "that  the  libel  contained  an 
unequivocal  charge  of  official  *corrup-  [*388 
tion,  and  that  it  was  their  duty  so  to  consider 
it." 

III.  The  judge  erroneously   charged    the 
jury,   "that   upon  the  question,  whether  the 
plaintiff  was  entitled  to  a  verdict  or  not,  it  was 
only  necessary  to  consider  whether  the  defend- 
ant was  guilty  of  the  publication."  9  East  93; 
7  Wend.,  568;  Holt,  Libel,  243;  3  Camp.  N.  P 
461;  12  Johns.,  239;  1  R.  L.,  515. 

Points  submitted  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  The  circuit  judge  properly  excluded  the 
defendant's  evidence  of  justification.     The  no- 
tice was  wholly  defective.     It  alleged  no  cor- 
rupt or  improper  motive  in  the  plaintiff  in  put- 
ting his  signature  to  the  affidavit.     It  might 
have  been  done  through  the  merest  inadvert- 
ence, and  in  such  case  would  not  have  been  a 
violation  of  his  oath  of  office. 

II.  The  notice  must  be  equivalent  to  a  plea 
of  justification  in  substance.  The  statute  only 
authorizes  a  party  to  give  notice  of  such  mat- 
ters which,  if  pleaded  would  be  a  bar  to  the 
action;  and  of   these  alone  can   evidence  be 
given  on  the  trial,  in  the  same  manner  as  if 
pleaded.     This  has  long  been  the  settled  doc- 
trine of  the  law,  and  there  is  no  good  reason 
for  overturning  it.     If  the  libeler  means  to 
charge  official  corruption,  let  him  say  so  in  his 
notice,  as  he  must  in  a  plea.     This  will  secure 
to  him  the  advantage  of  the  law,  and  cast  upon 
him  its  responsibilities.     2  R.  8.,  277,  sec.  24; 
Shepard  v.  Merrill,  13  Johns.,  475;  MilcheU  v. 
Borden,  8  Wend. ,  570. 

After  advisement,  the  following  opinions 
were  delivered: 
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The  Chancellor  read  an  opinion  for  af- 
firmance of  the  judgment,  which  has  not 
been  received  by  the  reporter. 

By  Senator  Lee.  It  appears  to  me  there  is 
and  at  all  times  has  been  a  disposition  on  the 
389*]  part  of  judges  in  our*courtsof  law,  in 
actions  for  slander,  whether  written  or  oral,  to 
assume  the  duties  not  only  of  judges,  which 
properly  belong  to  them,  but  also  those  which 
belong  to  the  jury,  in  this:  that  the  courts  have 
from  time  to  time  assumed  that  it  was  for 
them,  authoritatively  to  decide  on  the  intent 
and  tendency  of  words  spoken,  or  papers  writ- 
ten, charged  as  slanderous  or  libelous,  and  to 
take  from  the  jury  the  right  to  pass  in  any 
manner  thereupon;  and  to  deny  to  defendants 
the  power  to  justify  by  giving  the  truth  in  evi- 
dence, or  by  incumbering  the  exercise  of  the 
right  with  so  many  difficulties  and  embarrass- 
ments as  in  effect  to  amount  nearly  to  a  denial 
thereof.  It  is  certain  such  was  the  course  of 
the  courts  in  cases  of  criminal  prosecutions  for 
libels,  until  the  evil  became  insufferable,  and 
the  Legislature,  to  remedy  it,  passed  a  declara- 
tory Act,  securing  the  right  of  the  defendant 
in  such  cases  to  give  the  truth  in  evidence  to 
the  jury,  in  his  defense;  and  declaring  that  if 
it  should  appear  to  the  jury  that  the  matter 
charged  as  libelous  was  true,  and  that  it  was 
published  with  good  motives  and  for  justifiable 
ends,  the  party  should  be  acquitted;  giving  to 
the  jury  the  right  to  determine  the  law  and  the 
facts.  So  important  is  this  right  esteemed  by 
the  people  of  this  State,  as  a  protection  to  the 
liberty  of  speech  and  the  freedom  of  the  press, 
that  they  have  incorporated  it  in  their  Bill  of 
Rights:  and  for  its  still  greater  security  and 
more  inviolable  preservation,  have  embodied 
it  in  the  fundamental  law,  the  Constitution  of 
the  State.  The  solemnity  of  this  procedure  on 
the  part  of  the  Legislature,  and  by  the  people 
of  this  State,  in  the  exercise  of  their  highest 
acts  of  sovereignty,  shows  the  great  impor- 
tance of  the  right  thus  sought  to  be  protected, 
to  wit:  the  right  to  excuse  themselves  on 
charges  brought  against  them  for  words  spoken 
or  written,  by  giving  the  truth  in  evidence  to 
the  jury,  who  are  made  the  judges  not  only  of 
the  truth  of  the  words  spoken  or  written,  but 
of  the  motives  and  effect  thereof.  If  these 
principles  are  fairly  kept  in  view  and  carried 
into  operation  by  the  courts,  in  the  spirit  that 
39O**]  led  to  their  adoption,  every  citizen  of 
this  State,  or  other  person  within  its  jurisdic- 
tion, may  freely  speak,  write  and  publish  his 
sentiments  on  all  subjects,  so  that  he  keep 
within  the  rule:  that  he  speak  or  publish  only 
the  truth,  and  that,  with  good  motives  and  for 
justifiable  ends;  and  these  facts  he  may  show 
in  his  defense,  and  give  in  evidence  to  the  jury 
for  them  to  pass  upon.  The  allowance  of  this 
right  is  essential  to  the  existence  of  a  free  gov- 
ernment; and  its  enjoyment  should  be  extended 
by  the  courts  in  the  most  liberal  manner.  It 
should  be  guarded  by  courts,  jurors  and 
the  people  at  large,  with  the  most  sedulous 
care,  and  should  not  be  embarrassed  with  need- 
less technicalities. 

I  cannot  avoid  the  conclusion,  from  cases 
coming  under  my  own  observation  as  weU  as 
those  appearing  in  the  books,  that  the  tendency 
of  the  decisions  is,  to  hedge  around  and  pro- 
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tret  plaintiffs  in  actions  of  slander  generally  as 
if  they  were  the  particular  favorites  of  the 
courts;  and  to  embarrass  defendants  with  dif- 
ficulties, as  if  it  were  desirable  to  prevent  their 
fiving  the  truth  in  evidence  in  justification, 
n  all  cases  but  those  of  slander,  the  defend- 
ant may  with  impunity  plead  or  give  notice  of 
any  matter  of  defense  that  he  is  advised  may 
be  available,  and  that  be  may  hope  or  expect 
to  be  able  to  prove;  and  if  he  fail  to  make  out 
his  defense,  he  sustains  no  injury  thereby.  Not 
so  in  actions  of  slander.  If  the  defendant  in 
such  action  fail  to  prove  such  defense,  no  mat- 
ter how  honestly  he  may  have  believed  it  true 
and  that  he  could  prove  the  same,  such  at- 
tempt is  set  down  as  conclusive  evidence  of 
malice,  and  is  followed  with  a  heavy  increase 
of  the  sum  to  be  awarded  to  the  plaintiff.  One 
would  think  that  this  consequence  following 
such  attempts  at  justification,  courts  would  be 
disposed  to  let  in  the  defense,  if  the  party  can 
make  it,  on  the  most  simple  notice  that  would 
apprise  the  adverse  party  of  what  he  had  to 
meet:  but  this  is  not  the  case.  The  defendant 
is  not  permitted  to  prove  the  truth  of  the 
words  he  is  charged  with  having  written, 
spoken  or  *published,  on  a  simple  no-  [*391 
tice  thereof,  but  he  must  in  addition  give  no- 
tice that  he  will  prove  that  the  act  or  thing 
done  by  the  plaintiff  was  done  with  wicked  or 
corrupt  motives,  such  as  the  defendant  never 
charged,  imputed  or  dreamed  of,  if  the  plaint- 
iff in  his  declaration  has  charged  that  he  the 
defendant  so  intended.  Technical  rules  have 
been  adopted  in  the  action  of  slander,  the  ef- 
fect of  which  (as  in  the  case  before  us)  is  to 
deny  to  the  defendant  the  right  to  prove  that 
every  word  he  has  uttered  or  written  is  true; 
and  that  the  same  was  published  with  good 
motives  and  for  justifiable  ends.  An  article  is 
published  of  the  plaintiff,  charging  him  with 
having  officially  certified  that  an  affidavit  was 
sworn  to  before  him,  by  the  person  whose 
name  is  thereto  signed,  when  no  oath  was  in 
fact  administered.  This  may  have  been  an  in- 
advertence, or  it  may  have  been  done  corruptly. 
The  plaintiff  in  his  declaration  charges  that  it 
was  intended  to  impute  to  him  that  he  did  the 
act  wickedly  and  corruptly;  and  then,  in  order 
to  prove  the  truth  of  the  words  spoken  or  writ- 
ten, the  courts  require  the  defendant  to  plead 
or  give  notice  that  he  will  prove  the  truth  of 
the  charge,  and  that  the  act  was  done  wickedly 
and  corruptly.  The  courts  say  there  is  no 
hardship  in  such  requirement;  but  is  there  not 
a  hardship  where  the  defendant  knew  that  the 
fact  published  was  true,  and  believed  that  its 
publication  would  be  useful  to  the  community, 
although  he  had  no  knowledge  of  the  motive 
or  intent  with  which  it  was  done,  and  made 
no  charge  in  relation  thereto?  In  my  opinion, 
the  decision  in  this  case  excluding  the  evidence 
offered  for  the  defense  on  the  trial  was  wrong; 
and  the  notice  was  amply  sufficient  to  entitle 
the  defendant  to  prove  that  the  facts  stated  in 
the  paper  charged  as  libelous  were  true,  and 
that  the  same  were  published  with  good  mo- 
tives and  for  justifiable  ends. 

The  statute  authorizing  evidence  of  defense 
to  be  given  under  a  notice  accompanying  the 
plea  of  the  general  issue,  was  enacted  for  the 
purpose  of  simplifying  the  practice  and  ren- 
dering *pleadings  more  easy;  and  the  [*392 
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courts  have  often  decided  in  consonance  there- 
with, that  a  notice  was  sufficient  if  it  contain 
such  a  statement  of  the  special  matter  as  will 
prevent  the  plaintiff  from  being  taken  by  sur- 
prise. Chamberlain  v.  Gorh-im.  20  Johns.,  144. 
And  again;  in  the  same  case  in  this  court, Id., 
746,  it  is  said  the  notice  ought  to  be  so  particu- 
lar as  to  enable  the  plaintiff  to  come  prepared 
to  meet  the  facts  stated  therein.  Try  the  no- 
tice in  this  case  by  these  rules,  and  I  think  it 
will  be  found  sufficient.  But  it  is  said  a  prac- 
tice has  been  adopted  establishing  the  rule  con- 
tended for  in  this  case,  which  seems  confined 
to  actions  of  slander,  and  the  counsel  have 
cited  on  the  points  two  cases  in  support  of  this 
position,  viz.:  Shepard  v.  Merrill,  13  Johns., 
475,  and  Mitchell  v.  Borden,  8  Wend.,  570.  In 
the  first  of  these  cases,  no  authority  is  cited, 
and  the  opinion  applicable  to  this  question  was 
wholly  unnecessary  for  the  decision  of  the  case; 
it  is,  therefore,  a  mere  obiter  dictum,  and  not 
the  law  of  the  case.  In  that  case  the  plaintiff 
alleged  that  the  defendant  had  charged  him 
with  stealing  his  shingles,  and  the  notice  was 
that  the  defendant  would  prove  that  the  plaint- 
iff sold  the  shingles,  and  then  denied  any 
knowledge  of  them.  This  was  not  a  notice 
that  he  would  prove  the  truth  of  the  words 
spoken;  it  was  nothing  more,  as  the  court  in 
that  case  say,  than  that  he  would  prove  not 
theft  but  lying,  and  a  wrongful  conversion. 
In  Mitchell  v.  Borden,  the  court  based  their  de- 
cision entirely  upon  that  in  Shepard  v.  Merrill. 
I  perceive  no  good  reason  for  requiring  a  no- 
tice in  actions  of ,  slander  to  be  more  specific 
and  technical  than  in  other  actions;  but,  on 
the  contrary,  lean  imagine  many  that  forbid  it. 
On  the  first  trial  of  this  cause  the  notice  was 
held  sufficient,  and  the  defendant  proved  his 
justification  under  the  direction  of  the  circuit 
judge  to  the  satisfaction  of  the  jury,  who  found 
for  the  defendant.  The  judge  then  charged 
the  jury,  that  if  the  paper  charged  as  libelous 
merely  intended  to  charge  the  plaintiff  with  in- 
393*]  advertence,  or  an  *omission  to  swear 
McNair  to  the  affidavit,  by  mistake,  and  inad- 
vertence or  mistake  had  been  proved,  that  the 
defendant  had  justified  and  would  be  entitled 
to  a  verdict;  but  if  the  paper  charged  the 
plaintiff  with  official  corruption,  which  it  was 
their  province  to  determine,  then,  in  order  to 
justify,  the  defendant  was  bound  to  prove  the 
plaintiff  guilty  of  official  corruption,  and  the 
proving  a  mere  mistake  or  inadvertence  would 
be  no  justification.  I  think  that  charge  was 
right,  and  that  the  intent  of  the  defendant, 
and  the  import  of  the  words  used  were  proper- 
ly submitted  to  the  jury.  In  the  opinion  of 
Ld.  Ch.  J.  De  Grey,  delivered  in  the  House  of 
Lords  in  King  v.  Horne,  cited  with  approba- 
tion by  the  Supreme  Court  in  Van  Vechten  v. 
Hopkins,  5  Johns.,  221,  it  is  said:  "It  may  hap- 
pen that  a  writing  may  be  so  expressed,  and  in 
such  clear  and  unambiguous  words,  as  that  it 
may  amount  of  itself  to  a  libel;  in  such  a  case, 
the  court  wants  no  circumstance  to  make  it 
clearer  than  it  is  of  itself."  This  is  stated  as  an 
instance  that  may  occur  where  the  court  needs 
not  the  aid  of  a  jury;  but  the  court  does  not 
even  in  such  case  prohibit  the  jury  passing  upon 
it  or  intimate  that  it  would  be  unsafe  to  leave 
it  to  them.  "But,"  his  Lordship  proceeds,  "if 
the  terms  of  the  writing  are  general,  ironical, 
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or  spoken  by  way  of  allusion  or  reference,  al- 
though every  man  who  reads  such  writing  may 
put  the  same  construction  upon  it,  it  is  by  un- 
derstanding something  not  expressed  in  direct 
words;  and  it  being  a  matter  of  crime,  and  the 
party  liable  to  be  punished  for  it.  there  wants 
something  more.  It  ought  to  receive  a  judicial 
sense,  whether  the  application  is  just,  and  the 
fact,  or  the  nature  of  the  fact  on  which  that  de- 
pends,is  to  be  determined  by  the  jury."  In  Tem- 
pest v.  Chamber»,\  Stark. ,67,Ld.  Ellenborough, 
in  his  charge  to  the  jury,  told  them  that  he 
thought  the  words  did  not  import  a  charge  of 
felony,  but  he  left  it  to  them,  and  said,  if  they 
thought  the  defendant  intended  substantially 
to  impute  a  charge  of  felony  to  the  plaintiff, 
that  then  he  would  be  entitled  to  their  verdict, 
*but  not  otherwise.  The  jury  found  [*394 
for  the  plaintiff.  In  Delany  v.  Jones,  4  Esp.. 
191,  the  same  learned  judge  left  it  to  the  jury 
to  say  whether  the  paper  charged  as  libelous 
imputed  to  the  plaintiff  the  crime  of  bigamy, 
as  alleged  by  the  plaintiff.  In  Dexter  v.  Taber, 
12  Johns..  240.  in  an  action  of  slander,  the 
plaintiff  charged  that  the  defendant  said  to 
him:  "You  are  a  thief;  you  are  a  damned 
thief."  The  proof  was:  "You  are  a  thief;  you 
stole  hoop  poles  and  saw-logs  Irom  off  DeJan- 
cey'sand  Judge  Myers'  land."  In  this  case  the 
court  say:  It  was  correctly  stated  to  the  jury, 
that  if  the  defendant  intended  to  charge  the 
plaintiff  with  taking  hoop-poles  and  saw-logs, 
already  cut,  it  was  a  charge  of  felony;  but  if 
he  only  meant  to  charge  him  with  cutting  and 
carrying  them  away,  it  was  only  charging  him 
with  a  trespass;  and  that  in  what  sense  the 
words  were  intended  to  be  used  was  for  the 
jury  to  determine.  The  court  add  :  This  point 
is  well  settled  both  in  our  own  and  in  the  En- 
glish courts,  and  cite  1  Johns.  Cas.,  278  ;  W. 
Bl.,  959;  Cowp.,  278;  9  East.,  96.  This  case 
seems  to  me  strongly  in  point  to  support  the 
charge  of  the  circuit  judge  on  the  first  trial  of 
this  cause  ;  and  I  should  think  it  was  before 
him  when  he  delivered  the  charge.  In  McKinly 
v.  Rob.  20  Johns.,  856,  the  court  say  the  intent 
must  be  collected  from  the  words  used.  Where 
they  have  a  certain  definite  meaning,  the  jury 
cannot  rightfully  indulge  in  conjectures  not 
warranted  by  the  legal  import  of  the  words; 
but  if  it  is  doubtful  whether  the  words  impute 
crime,  or  may  be  satisfied  by  ascribing  to  them 
a  meaning  which  renders  them  not  actionable, 
then  the  intent  is  a  fair  subject  of  inquiry  be- 
fore the  jury;  and  in  the  recent  case  in  this 
court  of  Ryckman  v.  Delevan,  not  yet  pub- 
lished,1 Senator  Verplanck  lays  down  the  rule 
as  established  by  the  cases  in  this  State  and  in 
England,  that  whenever  the  words  are  capa- 
ble of  more  than  one  construction,  it  is  the 
province  of  the  jury  to  determine  in  what 
sense  they  were  meant. 

*In  the  case  before  us  are  not  the  [*395 
words  charged  as  libelous,  capable  of  more 
than  one  sense?  or,  in  the  language  of  the  case 
of  McKinly  v.  Rob,  may  they  not  be  satisfied 
by  ascribing  to  them  a  meaning  which  renders 
them  not  actionable?  Is  not  the  paper,  in  this 
case  charged  as  libelous  expressed,  in  the  lan- 
guage of  De  Grey,  Ch.  «7.,in  general  terras,  im- 
puting crime  only  by  reference  to  some  dispo- 
sition or  design  not  expressed?  And  if  so,  as 

1.— Since  published  in  25  Wend..  186. 
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he  says,  although  all  men  who  read  it  put  the 
same  construction  upon  it,  yet  it  is  by  under- 
standing something  not  expressed  in  direct 
words;  it  wants  something  more,  it  must  re- 
ceive a  judicial  construction,  whether  the  ap- 
plication is  just,  and  the  fact  or  the  nature  of 
the  fact  on  which  that  depends  is  to  be  deter- 
mined not  by  the  court  but  by  the  jury.  This 
case  I  think  shows  the  danger  to  the  citizen  in 
allowing  cases  of  this  nature,  in  any  instance, 
to  be  taken  from  the  jury  where  the  action  is 
to  be  sustained.  It  is  certain  that  in  words, 
the  plaintiff  was  not  charged  with  officially 
certifying  that  the  affidavit  was  sworn  to  be 
fore  him  when  it  was  not,  intentionally,  wick- 
edly and  corruptly,  and  not  inadvertently  and 
by  mistake,  and  yet  that  must  so  be  found  to 
sustain  the  action.  The  Supreme  Court  in 
granting  the  new  trial,  say  that  in  certain  case? 
where  there  is  some  question  whether  there  is 
an  imputation  of  crime,  the  jury  have  a  right 
to  pass  on  the  question  of  intent,  as  to  the 
sense  of  the  publication,  and  how  it  was  un- 
derstood, but  that  in  this  case:  "Nothing  can 
be  more  clear  than  that  the  defendant  intended 
to  charge  the  plaintiff  with  certifying  to  a  false 
fact  from  a  bad  motive.  It  must  have  been  so 
understood  by  every  person  who  read  the  pub- 
lication." This  understanding,  if  arrived  at, 
must  be  by  inference  and  not  from  express 
words.  The  learned  judge,  when  he  expressed 
that  opinion,  had  before  him  evidence  that 
twelve  good  and  lawful  men  under  oath,  had 
declared  that  they  did  not  so  understand  that 
publication.  See  here  the  fallibility  of  human 
judgment,  and  the  uncertainty  of  human  opin- 
ion. The  learned  judge  gave  the  construction 
396*]  to  this  *publication,  such  as  he  sup- 
posed would  necessarily  strike  the  common 
mind;  and  twelve  intelligent,  plain  but  honest 
men,  inhabitants  of  the  county  where  it  was 
published,  charged  particularly  with  the  con- 
struction to  be  given  to  the  publication,  had 
declared,  under  oath,  that  they  came  to  a  con- 
clusion of  its  meaning  entirely  opposed  to  that 
of  the  learned  judge.  A  distinguished  jurist 
has  said,  and  I  think  correctly,  "that  there  is 
no  specific  and  precise  definition  to  be  found, 
of  what  facts  and  circumstances  constitute  a 
libel;  and  that,  consequently,  it  is  difficult  if 
not  impossible  to  pronounce  that  any  writing 
is.  per  ae,  and  exclusive  of  all  circumstances, 
libelous;  that  its  libelous  character  must  de- 
pend on  its  intent  and  tendency,  and  the  one 
and  the  other  of  which  being  matter  of  fact, 
must  be  found  by  the  jury.  Per  Hamilton,  ar- 
guendo,3  Johns.  Gas.,  360. 

I  am  persuaded  that  public  policy,  the  best 
interests  of  the  community,  and  the  protection 
of  the  liberty  of  speech  and  of  the  press,  will 
be  best  promoted  by  extending  large  and  lib- 
eral power  to  the  jury  in  all  actions  of  slander, 
written  or  unwritten,  in  civil  as  well  as  crim- 
inal prosecutions ;  and  I  cannot  believe  that 
there  is  any  danger  in  permitting  a  jury,  un- 
der the  charge  of  the  court,  to  pass  on  the 
•question  as  to  the  popular  sense  of  the  words 
used,  the  intent  and  tendency  of  the  publica- 
tion, or  the  words  spoken,  and  whether  they 
are  libelous  or  otherwise.  In  the  case  of  the  Ins. 
Co.  v.  Walden,  12  Johns.,  519,  Chancellor  Kent, 
in  delivering  the  opinion  of  this  court,  con- 
cludes a  very  able  argument,  vindicating  the 
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rights  and  duties  of  iurors,  and  the  great  im- 
portance of  preserving  to  them  their  proper 
and  legitimate  power  to  pass  on  all  matters  of 
fact  in  the  largest  sense,  by  observing:  "  The 
case  before  us  is  of  comparatively  trifling  im- 
portance, but  the  distinction  I  have  suggested 
goes  to  the  very  root  and  essence  of  trial  by 
jury,  and  may  become  of  inestimable  value, 
and  perhaps  of  perilous  struggle,  when  the 

F resent  generation  shall  have  ceased  to  exist, 
am  *disposed  to  hand  to  posterity  [*397 
the  institution  of  juries  as  perfect  in  all  re- 
spects as  we  now  enjoy  it;  for  I  believe  that  it 
may  hereafter  be  found  no  inconsiderable  se- 
curity against  the  systematic  influence  and  tyr- 
anny of  party  spirit."  These  views  of  the 
Chancellor  seem  to  me  strikingly  applicable  to 
actions  for  libels. 

I  am  of  opinion,  in  the  case  before  us,  that 
the  jury  should  have  been  charged  as  the  judge 
was  desired  to  charge  them,  that  they  had  the 
right  to  decide  from  the  paper  called  libelous 
in  what  sense  the  words  were  used,  and  wheth- 
er they  imported  a  charge  of  inadvertence  in 
the  plaintiff  in  certifying  that  he  swore  the 
person  to  the  truth  of  the  affidavit  when  he 
had  not  done  so,  or  whether  they  imputed  of- 
ficial corruption,  and  that  if  they  found  they 
were  used  in  an  innocent  sense,  that  then  they 
were  not  actionable.  From  my  great  respect 
for  the  Supreme  Court,  I  differ  from  them  with 
hesitancy  and  regret;  but  being  persuaded  that 
the  tendency  of  their  decision  is  to  encourage 
suits  for  slander  (sometimes  rendered  neces- 
sary for  the  protection  of  character  wickedly 
and  unjustly  assailed,  bur  much  more  fre- 
quently prosecuted  by  men  of  questionable 
character,  from  a  wicked  spirit  of  litigation 
and  a  sordid  hope  of  gain),  and  to  shackle  and 
embarrass  the  freedom  of  discussion,  of  speech, 
and  of  the  press,  by  surrounding  the  defense 
of  justification  with  unnecessary  and  oppress- 
ive technicalities  and  difficulties,  I  have  felt  it 
my  duty  thus  to  differ  from  them. 

I  think  the  judgment  below  should  be  re- 
versed. 

By  Senator  Root.  The  errors  in  the  charge 
and  decisions  of  the  judge  at  the  circuit,  which 
were  noticed  and  insisted  upon  by  the  counsel 
for  the  plaintiff  in  error,  are  sufficient  to  in- 
duce me  to  vote  for  a  reversal  ;  and  I  should 
have  contented  myself  with  a  silent  vote,  or  at 
most  with  an  oral  exposition  of  my  views  upon 
the  question,  had  it  not  been  for  the  circum- 
stance that  there  are  two  very  important  and, 
I  think,  controlling  points  in  the  case,  which 
*were  not  made  or  noticed  by  the  coun  [*398 
sel  in  argument.  I  know  it  has  been  said  that 
the  court,  in  its  decision,  is  not  to  regard  any 
matter  not  raised  by  the  counsel  in  the  points 
submitted;  but  in  my  opinion,  a  court  in  the 
last  resort,  whose  constitutional  power  and 
duty  it  is  to  correct  all  errors,  if  any  there  be, 
in  all  cases  brought  up  for  its  re-examination, 
ought  to  consider  the  same  whenever  found  in 
the  case,  whether  urged  by  counsel  or  not,  else 
a  precedent  may  be  established  controlling" 
future  decisions  in  like  cases,  which  may  ma- 
terially change  the  law  of  the  land,  growing 
out  of  the  inattention  of  counsel,  or  a  too  defer- 
ential submission  to  the  opinions  of  an  inferior 
court. 

WEND.  26. 
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The  two  points  in  the  case  which  I  consider 
important,  and  which  were  not  noticed  by 
counsel,  are:  1.  The  exclusion  of  the  evidence 
offered,  to  prove  the  truth  of  the  several  mat- 
ters specified  and  charged  in  the  alleged  libel, 
on  the  ground  of  the  insufficiency  of  the  notice 
of  justification ;  and  2.  The  exclusion  of  the 
evidence  under  the  plea  of  the  general  issue. 

First.  By  the  statute  for  the  amendment  of 
the  law,  which  has  long  been  in  force  in  this 
State,  the  defendant  may  give  in  evidence,  un- 
der the  general  issue,  any  matter  which  would 
be  a  bar  to  the  action.  Under  the  plea  in  this 
cause,  the  defendant  had  given  notice  that  he 
should  give  in  evidence  and  prove  on  the  trial 
the  truth  of  all  the  matters  stated  and  charged 
in  the  publication.  The  notice  is  as  full  and  as 
broad  as  the  charge  itself,  and  recites  all  the 
matter  and  I  think  all  the  words  contained  in 
it.  But  the  Supreme  Court  has  decided  that 
the  notice  did  not  amount  to  a  justification,  as 
the  court  on  a  former  occasion,  in  this  cause, 
had  held  that  the  publication  was  a  libel,  as 
the  defendant  intended  to  charge  the  plaintiff 
with  corrupt  misconduct  in  office.  Thus,  it  ap- 
pears that  the  court  assume  to  decide,  as  a 
question  of  law,  upon  the  intention  of  the  de- 
fendant and  the  goodness  of  his  motive,  with- 
out allowing  the  jury,  on  proof  of  the  facts, 
to  determine  whether  those  proofs  were  not  as 
broad  as  the  charge;  and  that,  if  the  latter  im- 
plied a  charge  of  corrupt  official  misconduct, 
3O9*]*the  former  would  allow  a  like  implica- 
tion. The  whole  question  and,  indeed,  all  the 
questions  of  intention  and  motive, ought  to  have 
been  left  to  the  jury. 

Second,  Proof  of  the  truth  of  the  publica- 
tion ought  to  have  been  allowed  under  the  gen- 
eral issue.  If  not  before  its  adoption,  it  surely 
ought  to  be  allowed  under  the  new  Constitu- 
tion of  this  State.  By  the  8th  section  of  the 
?th  article,  it  is  ordained,  that  "In  all  prosecu- 
tions or  indictments  for  libels  the  truth  may 
be  given  in  evidence  to  the  jury;  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends, the  party  shall 
be  acquitted;  and  the  jury  shall  have  the  right 
to  determine  the  law  and  the  fact."  I  am 
aware  it  has  been  said  and  believed  by  gentle- 
men eminent  at  the  bar,  that  this  provision  of 
the  Constitution  has  reference  exclusively  to 
criminal  prosecutions.  Let  us  examine  the  text 
and  context,  and  other  correlative  matter,  and 
see  if  their  faith  is  well  founded.  The  text  is: 
"In  all  prosecutions  or  indictments  for  libels, 
the  truth  may  be  given  in  evidence  to  the 
jury."  It  is  not  "information  or  indictment," 
the  only  modes  ever  known  to  our  laws  of 
prosecuting  criminally  for  libels.  The  word 
"prosecutions"  means  civil  actions.  The  Con- 
stitution secures  to  the  defendant  that  trial 
which  he  might  always  rightfully  claim.  It 
also  secures  to  him  the  same  trial  if  prosecuted 
criminally  by  indictment.  The  word  "prose- 
cution" is  defined  by  Mr.  Webster,  in  his  Die 
tionary  (after  having  given  1.  Its  general 
definition),  as  follows:  2.  "The  institution  and 
carrying  on  of  a  suit,  in  a  court  of  law  or 
equity,  to  obtain  some  right,  or  to  redress  and 
punish  some  wrong;"  and  3.  "The  institution 
or  commencement  and  continuance  of  a  crim- 
inal suit."  The  ablest  lexicographer  in  our 
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language  has  given  to  the  word  the  meaning  of 
a  civil  suit,  in  preference  to  that  of  a  criminal 
prosecution,  and  he  has  placed  them  in  the 
same  order  the  Convention  had  done  in  the 
Constitution. 

*It  has  also  been  urged,  that  the  word  [*4OO 
'  'acqui tted , "  in  the  section  referred  to, has  refer- 
ence exclusively  to  persons  criminally  prose- 
cuted, and,  therefore,  that  section  refers  exclu- 
sively to  criminal  prosecutions.  Let  us  again 
recur  to  Mr.  Webster:  "Acquitted— set  free, 
or  judicially  discharged  from  an  accusation  ; 
released  from  a  debt,  duty,  obligation,  charge, 
or  suspicion  of  guilt."  Thus.it  appears  that  the 
word  "acquitted"  has  reference  to  both  civil 
and  criminal  prosecutions  and,  therefore,  we 
must  all  admit  that  the  Convention  could  not 
have  chosen  a  more  apt  term  concisely  to  ex- 
press their  meaning. 

It  has  also  been  said  that  the  Convention  did 
not  intend  to  include  civil  suits  in  this  provis- 
ion of  the  Constitution,  because  the  defend- 
ants in  such  suits  already  possessed  those  rights, 
and  had  no  need  of  further  security.  This 
construction  admits  that  the  defendant  in  this 
cause  is  possessed  of  all  the  rights  for  which 
I  contend.  The  Legislature  have  not  altered 
the  law,  and  if  judges  in  their  decisions  have 
departed  from  it,  this  court  is  in  duty  bound 
to  restore  it  to  its  former  purity.  But  if  the 
Convention  omitted  to  secure  the  rights  of  the 
citizen  in  his  defense  of  a  civil  suit,  because 
they  were  well  enough  secured  before,  why 
was  there  not  the  same  omission  in  respect  to 
his  rights  in  criminal  prosecutions?  To  say  the 
least.these  rights  were  as  well  secured.  By  the 
Act  of  1805,  Stat.  of  that  year,  p.  232,  substan- 
tially re  enacted  in  the  two  subsequent  revis- 
ions, it  was  provided,  "that  on  every  indictment 
or  information  for  libel,  the  jury  who  shall  try 
the  same,  shall  have  a  right  to  determine  the  law 
and  the  fact;"  and  the  truth  was  allowed  to  be 
given  in  evidence  as  a  justification,  provided  it 
should  be  made  to  appear  that  the  publication 
had  been  made  from  good  motives  and  for  justi- 
fiable ends.  This  Act  appears  to  have  been  mere- 
ly declaratory.  Its  preamble  is  in  these  words: 
"  Whereas,  doubts  exist  whether  on  the  trial 
of  an  indictment  or  information  for  a  libel,  the 
jury  have  a  right  to  give  their  verdict  on  the 
whole  matter  in  issue,  and  then  the  enactment 
follows  :  "  Be  it,  therefore,  declared  [*4O1 
and  enacted,  etc.,  that  on  every  such  indict- 
ment or  information  the  jury,"  etc.  The  doubts 
alluded  to  in  the  Act  had  arisen  from  the  de- 
cisions of  English  courts,  in  derogation  of  the 
common  law,  and  prior  to  the  passage  of  the 
celebrated  bill  of  Mr.  Fox,  restoring  to  the  jury 
their  appropriate  powers  and  functions.  Our 
courts  had  adopted  the  principles  laid  down 
by  Ld.  Mansfield  in  such  cases,  and  our  Leg- 
islature followed  suit  to  the  British  Parlia- 
ment, in  restoring  the  law  to  the  standard  of 
common  sense.  But  as  to  the  intention  of  the 
framers  of  the  Constitution  in  reference  to  the 
8th  section  of  the  7th  article  ;  having  had  the 
honor  of  a  seat  in  the  Convention,  I  have  no 
hesitation  in  saying  that  in  the  discussions  in 
that  body  on  the  subject-matter  of  that  section, 
the  several  members  whospokeupon  the  ques- 
tion, considered  the  term  "  prosecutions,"  as 
referring  to  civil  suits  ;  and  In  this  it  will  be 
found  I  am  borne  out  by  the  reports  of  the  De- 
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bates  of  the  Convention,  at  pages  90  and  91. 
In  referring  to  a  proposition  which  had  been 
made,  Mr.  Young,  a  delegate  from  Saratoga, 
remarked  :  "As  the  law  would  then  be  con- 
stituted, the  judge  would  decide  as  to  the  mo- 
tive of  the  publisher  before  it  came  to  a  jury  ; 
thus.a  suit  is  brought,  the  party  puts  in  his  plea 
of  justification,  setting  forth  the  truth  and  the 
circumstances  calculated  to  make  out  his  case; 
the  prosecutor  demurs  to  the  plea,  and  it  is 
then  for  the  court  to  say,  before  the  matter 
can  be  submitted  at  all  to  the  jury,  whether 
the  plea  be  sufficient  or  the  motives  of  the  pub- 
lication good.  Thus,  sir,  in  fact  taking  the 
matter  quite  out  of  the  hands  of  the  jury."  To 
which  Ch.  J.  Spencer,  a  delegate  from  A  Ibany, 
answered  that  it  had  been  supposed  that  it  was 
"  intended  to  transfer  to  the  court  the  privilege 
which  now  belongs  to  the  jury  of  deciding  on 
the  motives  of  persons  making  libelous  publi- 
cations. Sir,  there  was  no  intention  of  taking 
the  committee  by  surprise,  but  to  appeal  to 
them  whether  under  certain  circumstances  it 
might  not  be  safe  to  intrust  the  court  with  the 
discretion  of  deciding  on  motives;"  but  he  did 
4O2*]  not  deny  *that  the  view  which  had 
been  taken  by  Mr.  Young  in  applying  the  sub- 
ject matter  of  debate  to  civil  prosecutions  was 
correct. 

For  these  reasons  as  well  as  for  those  first 
suggested,  I  shall  vote  for  a  reversal  of  the 
judgment  of  the  Supreme  Court. 

Senator  Verplanck  observed  that  he  fully 
concurred  in  the  views  presented  by  Senator 
Lee,  in  the  opinion  delivered  by  him,  as  to  the 
right  of  the  defendant  in  an  action  for  a  libel 
to  have  the  question  passed  upon  by  a  jury, 
whether  the  publication  is  or  is  not  libelous  ; 
but  another  ground  for  the  reversal  of  the 
judgment  had  now  been  suggested  by  a  ven 
erable  Senator  which  conformed  with  his  first 
impressions  as  to  the  true  meaning  of  the  clause 
of  the  Constitution  which  had  been  referred 
to.  Uncertain,  however,  whether  the  question 
might  not  have  been  otherwise  settled  by  ad- 
judication, he  had  not  made  up  his  mind  as  to 
the  vote  he  should  give  in  this  case  in  refer- 
ence to  it;  though  now  he  understood  that  there 
had  been  no  decision  on  the  question.  He  then 
adverted  to  the  provision  in  the  Constitution, 
and  observed  that  the  words  "  prosecutions  " 
and  "  acquitted  "  occurring  in  the  section  had 
caused  him  at  first  to  doubt,  whether  the  pro- 
vision could  have  been  intended  to  embrace 
civil  suits:  but  he  said  the  word  "prosecutions" 
in  its  broadest  acceptation,  relates  to  all  suits, 
though  as  commonly  understood,  it  applies 
most  appropriately  to  suits  for  torts,  whether 
they  be  civil  or  criminal  suits.  As  to  the  word 
"  acquitted"  it  was  frequently  used  by  Ld.  El- 
lenborough,  in  speaking  of  defendants  ob- 
taining verdicts  in  actions  of  slander.  The 
right  of  a  defendant  to  give  the  truth  in  evi- 
dence in  an  action  for  libel,  is  as  much  within 
the  mischief  intended  to  be  remedied  as  when 
he  is  prosecuted  by  indictment  for  a  libel.  The 
reasoning  of  Chancellor  Kent,  in  the  famous 
case  of  People  v.  Croswell,  3  Johns.  Cas.,  837, 
applies  as  well  to  civil  as  to  criminal  cases. 
4O3*]  He  hesitated,  however,  *in  placing  his 
decision  upon  this  ground,  as  the  point  had 
not  been  argued  by  counsel. 
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The  Chancellor  protested  against  the  de- 
cision of  the  case  upon  grounds  not  presented 
on  the  argument  and  upon  which  the  plaintiff 
below  had  not  been  heard  by  counsel.  He  also 
expressed  his  surprise  at  the  construction  giv- 
en to  the  provision  in  the  Constitution,  and  ob- 
served that  he  would  venture  to  say  that  no- 
lawyer  had  ever  before  supposed  that  the  pro- 
vision as  to  the  giving  the  truth  in  evidence  in 
prosecutions  or  indictments  for  a  libel,  ex- 
tended to  civil  suits  for  a  libel  between  party 
and  party  ;  but  if  it  did,  surely  the  evidence 
was  not  admissible  under  the  plea  of  the  gen- 
eral issue.  To  his  mind  it  was  evident  that 
the  provision  was  not  intended  to  embrace  civ- 
il suits  for  a  libel,  because  its  effect,  instead  of 
operating  favorably  to  defendants,  which  was 
its  manifest  object,  would  have  a  direct  con- 
trary tendency.  At  common  law,  the  truth  of 
a  publication  alleged  to  be  libelous  may  be 
given  in  evidence,  be  the  motive  ever  so  had, 
or  the  end  ever  so  unjustifiable,  provided  the 
facts  be  properly  pleaded  or  notice  given  of 
them;  but  if  the  clause  of  the  Constitution  in 
question  be  construed  to  extend  to  civil  suits, 
the  truth  will  no  longer  be  a  justification  in 
such  suits,  unless  the  publication  be  made  with 
good  motives  and  for  justifiable  ends. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  who  had  heard  the  argument 
(except  the  Chancellor  and  Senators  Clark, 
Paige  and  Skinner)  voted  in  the  affirmative  ; 
the  Chancellor  and  the  three  Senators  named 
voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing— 17  Wend.,  426. 

Commented  on— 6  Barb.,  55. 

Cited  in— 19  N.  Y.,  178  :  10  Barb..  428 :  48  Barb.,  232; 
6  T.  &  C.,  141 ;  33  How.  Pr..  181:  5  Sandf .,  266;  11  Leg. 
Obs.,  194. 


*THE  COMMISSIONERS  OF  THE  [*4O4 
CANAL  FUND 

v. 
KEMPSHALL. 

Riparian  Proprietors — Rights  of ,  on  Fresh  Water 
Streams — When  Navigable— Public  Improve- 
ments—  Compensation. 

Fresh  water  rivers,  to  the  middle  of  the  stream, 
belonK  to  the  owners  of  the  adjacent  banks.  If 
navigable,  the  right  of  the  owners  is  subject  to  the 
servitude  of  the  public  interest  for  passage  or  navi- 
gation. The  owners,  however,  are  entitled  to  the 
usufruct  of  the  waters  flowing  in  the  rivers,  as  ap- 
purtenant to  the  fee  of  the  adjoining  banks,  and  for 
an  interruption  in  the  enjoyment  of  their  privileges 
In  that  respect,  in  consequence  of  public  improve- 
ments made  by  the  State,  are  entitled  to  compensa- 
tion for  damages  sustained.* 

Citations— 17  Wend.,  574,  580,  590 ;  5  Mas.,  105 :  3 
Kent,  Com.,  432:  Hale,  De  Jure  Mar.,  pt.  1,  ch.  5 ;  4 
Burr..  2164;  5  Wend..  444;  20  Wend.,  149;  N.  Y. 
Const.,  1777,  art.  35;  Amended  Const.,  art.  8,  sec.  13 ; 
Dav.,  152 :  1  R.  8..  208,  art.  "  Of  Grants  of  Land  un- 
der Water ; "  1  R.  L..  104 :  2  R.  8.,  800.  sec.  48 ;  R.  8., 
ch.  4,  tit.  2.  sec.  46 ;  21  Wend.,  474. 

+  Senator  Verplanck,  in  the  opinion  delivered  by 
him,  insists  that  the  principle  adopted  here  does  not 
conflict  with  the  decision  of  this  court  in  Canal  Ap- 


NOTE.— Riparian  proprietors— Rights  nf— Streams 
as  boundaries.  See  Ex  parte  Jennings,  6  Cow.,  518, 
note. 
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TERROR  from  the  Supreme  Court.  In  the 
-Tj  construction  of  the  new  aqueduct  at  Roch- 
ester a  race-way  by  which  water  was  conduct- 
ed from  the  Genesee  River  to  a  valuable  grist- 
mill belonging  to  Kempshall  was  obstructed 
by  the  agents  of  the  State  from  Mar.  20  to 
June  1,  1837,  whilst  the  arch  for  the  aqueduct 
was  constructing,  by  which  he  sustained  dam- 
ages assessed  by  the  Canal  Appraisers  at 
$1,866.66.  The  assessment  was  removed  into 
the  Supreme  Court  by  certiorari.  The  race- 
way is  supplied  with  water  by  means  of  a  dam 
across  the  Genesee  River,  at  the  distance  of 
30  or  40  rods  above  the  aqueduct.  About  4 
rods  below  the  dam  commences  a  fall  of  from 
10  to  15  feet,  followed  by  a  succession  of  rap- 
ids extending  150  rods  to  a  fall  of  96  feet, 
which  distance  was  never  navigable,  except 
that  logs  were  occasionally  floated  to  a  saw- 
mill. From  the  last  mentioned  fall  there  is  a 
4O5*]  succession  of  rapids  and  falls  *for  the 
distance  of  about  three  miles,  below  which  the 
river  is  navigable  for  several  miles  to  Lake 
Ontario.  It  is  also  navigable,  and  has  been 
used  for  the  navigation  of  boats  and  river 
craft  above  the  dam,  fora  distance  of  upwards 
of  40  miles.  There  is  a  feeder  to  the  Erie 
Canal,  taken  out  of  the  river  about  two  miles 
above  the  dam.  The  premises  of  the  defend- 
ant are  part  of  the  large  tract  in  the  western 
part  of  this  State  ceded  to  Mass,  by  this  State, 
under  the  compact  made  in  1786,  by  which 
was  granted  to  Mass,  the  estate,  right,  title  and 
property  of  this  State  in  and  to  230,400  acres 
of  land,  reserving  only  the  right  and  title  of  gov- 
ernment, sovereignty  and  jurisdiction.  Mass., 
in  1788,  granted  this  tract  to  Oliver  Pbelps  and 
Nathaniel  Gorham,  who,  at  an  early  day,  con- 
veyed 100  acres  fronting  on  Genesee  River  to 
one  Allen,  within  the  bounds  of  which  are 
contained  the  premises  of  Kempshall,  and  the 
race-way  by  which  his  mill  is  supplied  with 
water.  In  Mar.,  1792,  Allen  conveyed  the  100 
acres  to  one  Barton,  from  whom  Kempshall 
by  sundry  mesne  conveyances  derives  his  title. 
As  long  since  as  1814  there  was  a  mill-race, 
from  which  a  mill  on  the  100  acre  tract  was 
supplied  with  water  from  the  Genesee  River, 
which  race  has  been  considerably  enlarged 
from  time  to  time.  In  1814  a  wing  dam  was 
erected  at  the  head  of  the  race,  which,  in  the 
next  year,  was  extended  across  the  river,  and 
continued  until  1817,  when  the  dam  now 
standing  was  erected.  The  Supreme  Court 
confirmed  the  assessment  of  the  Canal  Ap- 
praisers, and  the  Commissioners  of  the  Canal 
Fund  sued  out  a  writ  of  error.  The  case  was 
argued  in  this  court  by 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  plaint- 
iffs in  error. 

Messrs.  E.  Darwin  Smith  and  W.  Kent, 
for  the  defendant  in  error. 
4O6*]  *Points  submitted  and  argued  on   the 
part  of  the  plaintiffs  in  error. 

I.  The  Genesee  River  is  a  large  navigable 
stream,  which  is  capable  of  being  used,  and 
has  been  used,  since  the  settlement  of  the 

praisers  v.  Tibbits,  17  Wend.,  571.  as  there  were  facts 
and  circumstances  in  that  case  upon  which  the  de- 
cision may  well  be  sustained  which  do  not  exist 
here. 

He  also  refuses  his  assent  to  the  proposition  ad- 
vanced on  the  argument  of  the  cause,  that  the  au- 

WEND.  26. 


country,  by  the  public,  for  free  navigation  and 
other  public  purposes  and,  therefore,  it  is  a 
part  of  the  common  undivided  property  of  the 
State. 

First.  This  point  was  established  by  the  de- 
cision of  this  court  in  the  case  of  the  Canal 
Appraisers  v.  People,  17  Wend.,  571.  It  has 
become  resjudicata,  and  ought  not  to  be  again 
called  in  question. 

Second.  The  distinction  which  prevails  in 
England  between  fresh  and  tide  rivers,  as  re- 
spects the  ownership  of  the  bed,  is  inapplicable 
to  this  State,  and  has  never  been  adopted  here. 
The  only  criterion  here  to  ascertain  a  public 
navigable  river  is  its  navigability  in  fact,  not 
the  character  of  its  waters  1.  A  very  deci- 
sive proof  of  this  proposition  is  found  in  the 
whole  course  of  the  administration  of  the  gov- 
ernment of  the  Colony  and  of  the  State  of  N. 
Y.,  extending  from  1668  to  the  present  time. 
See  instances  collected,  13  Wend.,  358-362, 
of  grants  of  islands  and  lands  under  water,  in 
the  Hudson,  Mohawk,  Batten  Kill,  Seneca, 
Onondaga,  Oswego,  Chenango,  Canada  Creek, 
Niagara,  etc.  See,  also,  Act  of  May  5,  1786, 
sec.  18, 1  Greenl.  L..  284,  authorizing  the  com- 
missioners of  the  land  office  "to  grant  land 
under  waters  of  navigable  rivers."  Also,  the 
Act  of  Dec.  22,  1792,  sec.  5,  3  Greenl.  L.,  13, 
granting  the  lands  under  the  water  of  the  Hud- 
son and  Mohawk  to  the  Western  and  Northern 
Inland  Navigation  Company,  "as  a  free  gift 
from  the  people."  2.  Another  proof  that  the 
English  distinction  has  not  been  adopted  here 
is  that  the  reason  of  the  distinction  is  entirely 
inapplicable.  The  King  was  said  "to  own 
the  sea,"  of  which  the  tide-rivers  were  con- 
sidered branches.  Dav.  Rep.,  55.  This  ab- 
surd position  was  the  origin  of  a  distinction 
which,  as  applied  to  England,  *was  a  [*4O7 
good  practical  rule,  because  it  happened  to 
embrace  almost  the  whole  extent  of  all  rivers 
which  were  in  fact  navigable ;  but  in  this 
country  the  distinction  would  exclude  most  of 
the  navigable  rivers,  and  be  as  absurd  in  its 
application  as  in  its  origin.  Carson  v.  Blazer, 
2  Binn.,  25;  Shrunk  v.  The  Pres.  of  Schvylkill 
Navig.  Co.,  14  Serg.  &  R.,  71;  Gates  v.  Wad- 
ington,  1  McCord  (S.  C.),  580.  No  part  of  the 
common  law  of  England  has  been  adopted 
here  which  is  not  applicable  to  our  circum- 
stances. 1  Bl.  Com.,  107.  8.  The  true  reason 
lies  deeper  than  the  positive  enactments  of 
municipal  law.  It  is  found  in  the  organiza- 
tion of  nations.  It  is,  that  things  incapable  of 
individual  occupancy,  but  which  may  be  used 
by  all,  are  never  appropriated  to  individuals, 
but  remain  in  the  State  as  a  part  of  the  Com- 
monwealth, for  the  benefit  of  all.  Vat.  b.  I., 
ch.  22,  sec.  281;  ch.  20,  sees.  234,  235;  b.  XI., 
ch.  9,  sec.  126;  Code  Nap.,  art.  538;  Pan- 
dects, lib.  1,  tit.  8,  art.  2,  sec.  9;  Huber,  de 
Jure  Civ.,  1.  2,  sec.  4,  ch.  4.  subs.  2-5;  Arnold 
v.  Mundy,  1  Halst,,  71;  Gro.  De  Jure  Belli, 
etc.,  1.  ii.,  ch.  8,  sec.  6;  Paley,  Moral  Philos- 
ophy, p.  83. 

II.   Whether  the  absolute  ownership  of  the 

thority  of  the  State  over  fresh  water  rivers,  for  the 
purposes  of  navigation,  comprehends  the  right  of 
diverting  the  waters  of  such  streams  to  aid  in  the 
construction  of  artificial  navigation  distinct  from 
the  rivers  themselves,  without  making  compensa- 
tion to  the  riparian  owners. 
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bed  of  the  river  be  in  the  people  or  in  the  ri- 
parian proprietor,  the  right  of  the  people  to  the 
use  of  the  water  for  all  public  purposes  is  par- 
amount to  the  right  of  the  owner  of  the  bank 
or  to  that  of  any  other  indiv  dual.  1.  The  right 
which  a  State  has  over  navigable  rivers  is  a 
governmental  right,  held  in  its  collective  or 
national  capacity,  inseparable  from  its  legisla- 
tive or  sovereign  power  ;  and  such  a  right,  in 
its  whole  extent,  must  from  its  nature  be  par- 
amount. When  it  ceases  to  be  paramount,  it 
ceases  to  exist.  Ang.  Tide  Waters,  p.  37;  Ar- 
nold v.  Mundy,  1  Halst.,  1,  71,  77  ;  Vat.,  b.  I., 
ch.  20,  sees.  245,246;  Georgetown  v.  Canal  Co., 
12  Pet.,  91.  2.  By  the  law  of  nature,  and  by 
the  civil  and  French  codes,  this  right  extends 
to  the  entire  ownership  and  control  of  all  nav- 
igable rivers,  fresh  or  salt,  for  all  public  pur- 
poses whatever.  Pandects,  lib.  43,  tit.  12,  sec. 
4O8*]  9  ;  Huber,  de  Jure  Civ.,  lib.  2,  *sec.  4, 
ch.  4,  sub.  4,  13  ;  Van  Lecuwen,  Com.,  p.  115, 
sec.  2,  p.  199,  sec.  7;  Code  Civ.  (De  Nap.),  art. 
538.  3.  The  distinction  in  the  common  law  of 
England  between  fresh  and  salt  rivers,  is  lim- 
ited to  the  ownership  of  the  bed.  The  para- 
mount right  of  the  public,  for  all  public  uses, 
is  as  distinctly  asserted  and  as  large,  by  the 
common  law,  over  navigable  fresh  rivers,  as 
over  navigable  tide-rivers.  As  far  as  the  pub- 
lic use  of  navigable  fresh  rivers  is  concerned, 
there  is  no  difference  between  the  civil  and  the 
common  law.  DeJure  Maris  (Har.  L.  Tr.)  ,6, 
8,  9,  72,  73  ;  Magna  Charta,  ch.  23;  2  Inst.,  38; 
1  Hen.  IV.,  ch.  12;  3  Geo.  IV.,  ch.  126,  sec. 
97  ;  Schultes,  Aquatic  Rights,  pp.  4,  8;  Rex  v. 
Grosvenor  et  al. ,  2  Stark.,  448;  Vatt.,  b.  I.,  ch. 
21,  sec.  259  ;  2  Bl.  Com  ,  39  ;  Warren  v.  Mat- 
thews, 6  Mod.,  73  ;  New  Orleans  v.  U.  8.,  10 
Pet.,  662 ;  Pandects,  1.  1,  tit.  8,  art.  2,  sec.  9  ; 
Mayor  of  Lynn  v.  Turner,  Cowp.,  86;  Wardv. 
CartweU,  Willes,  265,  268 ;  Gunning,  Law  of 
Toll,  p.  18;  Woolr.,  Waters,  p.  33;  Rex  v. 
Russell,  13  Co.,  L,  254  ;  8.  C.,  6  Barn.  &  C., 
566;  Palmer  v.  Mulligan,  3  Cai.,  307;  Hooker  v. 
Cummings,  20  Johns.,  100  ;  Gro.  deJure,  Bos. 
&  P.,  b.  2,  ch.  3,  sec.  9 ;  Bract.,  lib.  1,  ch.  12, 
sec.  6  ;  Inst.,  lib.  2,  tit.  1,  sec.  2.  4.  The  right 
of  the  people  to  use  all  navigable  rivers  in  this 
State,  for  public  purposes,  has  been  repeated- 
ly asserted  by  our  Supreme  Court :  Palmer  v. 
Mulligan,  3  Cai.,  307  ;  Hooker  v.  Cummings, 
20  Johns.,  100  ;  and  the  right  to  use  the  Gene- 
see  for  public  purposes,  is  asserted  by  the  Act 
declaring  it  a  public  highway.  1  R.  &  K.  Laws, 
p.  602,  sec.  34  ;  3  Web.,  ed.  Laws,  p.  433 ;  2 
R.  L.,  286,  sec.  1.  Every  Act  of  the  Legisla- 
ture regulating  fisheries,  and  authorizing  or 
forbidding  the  building  of  dams  or  bridges,  is 
an  assertion  of  the  paramount  right  of  the  peo- 
ple to  the  use  of  navigable  rivers  for  public 
purposes. 

III.  The  rights  of  the  public  over  the  water, 
after  it  was  diverted  into  the  race,  remained 
the  same  as  before.  1.  The  waters  of  a  public 
stream,  or  any  part  thereof,  by  being  diverted 
4O9*]  *into  a  new  channel,  do  not  change 
their  character.  Shultes,  135  ;  Pandects,  lib. 
43,  tit.  12,  sees.  1,  5.  2.  It  is  a  universal  rule, 
that  water  cannot  be  diverted  from  a  public 
navigable  river  without  the  permission  of  the 
State  in  which  it  lies.  Vat.,  b.  I.,  ch.  20,  sec. 
249.  By  the  civil  law,  Pand.,  lib.  43,  tit.  12, 
sec.  9.  By  feudal  law,  Craig,  jusfeudale,  lib. 
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1,  diegesis,  16,  sec.  11.  By  the  common  law, 
applied  to  fresh  as  well  as  tide-water,  a  license 
must  be  obtained  after  a  writ  of  -/'/  quod  dam- 
num,  executed.  Fitz.,  N.  B  ,  225  ;  10  Co.,  141, 
case  hie  of  Ely  ;  Rexv.  Russell  13  C.  L.  R.,  254; 
Hind  v.  Mansfield,  Noy,  108  ;  Atty- General  v. 
Brittain  (quoted),  C.  L.  R.,  260,  6  B,  and  ch. 
579  ;  Rexv.  Caldwell,  1  Dall.,  150  ;  2  Inst.,  38; 
Mag.  Chart.,  ch.  23 ;  Glan.,  lib.  9.  ch.  11.  8. 
The  water  was  turned  into  the  race  by  means 
of  a  dam,  erected  without  the  authority  of  any 
legislative  Act.  Palmer  v.  Mulligan,  8  Cai.,  307. 
See  numerous  Acts  of  the  Legislature,  author- 
izing the  building  of  dams.  4.  The  defendant 
having  erected  the  dam  and  diverted  the  water 
without  the  permission  or  consent  of  the  pub- 
lic, can  derive  no  rights  from  his  unauthorized 
acts  as  against  the  public. 
Points  submitted  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  The  common  law  was  in  force  in  this  State 
before  the  Revolution,  and  was  continued  by 
the  old  Constitution,  and  constitutes  the  only 
rule  for  the  decision  of  this  case.     Vide,  1  R. 
S.,  31,  sec.  35,  old  Const.,  Vat.,  b.  I.,  ch.  18, 
sec.  210 ;  Gordon,  N.  Y.  Gaz.,  pp.  18,  20,  21  ; 
new  Const.,  art.  8,  sec.  13. 

II.  By  the  deed  of  cession  from  this  State  to 
Mass.,  dated  Dec.  16,  1786,  this  State  parted 
with  the  title  to  the  bed  of  the  Genesee  River, 
to  Mass.    Vide,  "An  Act  to  Appoint  Agents 
for  Vindicating  the  Rights  of  this  State  against 
Massachusetts,"  passed  Nov.  12,  1784. 

*III.  The  State  of  Mass.,  by  its  deed  [*4  IO 
to  Phelps  and  Gorham,  dated  Nov.  21,  1788, 
conveyed  to  them  the  fee  of  the  bed  of  the 
Genesee  River  ;  and  the  claimant,  as  a  remote 
grantee  of  Phelps  and  Gorham,  has  acquired 
the  same  title. 

IV.  As  the  riparian  owner,  under  a  grant 
conclusive    as    against    the   State,   expressly 
bounding  him  by  the  center  of  the  river,  the 
defendant  in  error  has  an  absolute  usufructu- 
ary interest  in  the  water  of  the  river,  which  he 
may  use  in  any  way  not  inconsistent  with  the 
public  interest  in  the  river  as  a  highway  (if  it 
be  one),  and  of  which  he  cannot  be  deprived 
to  any  extent  by  the  State,  without  just  com- 
pensation.    "Act  to  Provide  for  the  Improve- 
ment of  the  Canals  of  this  State,"  passed  May 
6,  1834;  1  Story,  Const.,  98;  3  R.  S.,  565;  Hale, 
de  Jur.  Mar.,  pt.  1,  ch.  3  ;   Worcester  v.  Ga.,  6 
Pet.,  515  ;  Goodell  v.  Jackson,  20  Johns.,  693  ; 
Gardner  v.  Newburgh,  2  Johns.  Ch.,  162;  Peo- 
ple v.  Plait,  17  Johns.,  195. 

V.  The  reservation  in  the  deed  of  session 
from  N.  Y.  to  Mass.,  "of  the  right  and  title  of 
government,    sovereignty    and    jurisdiction," 
does  not  affect  the  question,  or  modify  the 
force  of  these  views.  Vat.,  ch.  4,  sec.  88. 

VI.  The  Genesee  River  is  not  a  public  river 
according  to  the  rule  of  the  common  law — 
beinjzj  neither  a  large  navigable  river  in  which 
the  tide  ebbs  or  flows,  or  an  arm  of  the  sea. 
Vide,  Ex  parte  Jennings,  6  Cow.,  528  and  ».  ; 
Adams  v.  Pease,  2  Conn..  481  ;  Hooker  v.  Cum- 
mings,  20  Johns.,   98;  3  Kent,  Com.,  427.  2d 
ed.     The  Legislature  have  recognized  it  as  a 
private  river.     Vide,  Sess.  L.,  1834  :  "An  Act 
to  Incorporate  the  City  of  Rochester,"  passed 
Apr.  28,  1834,  tit.  7,  sec.  49,  p.  325. 

VII.  The  Genesee  Riveris  no  further  public 
than  as  respects  its  use — being  subject,  where 
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it  is  navigable  to  any  extent  to  the  servitude  of 
the  public  interest,  as  in  the  case  of  a  public 
highway.  (The  Legislature  declared  it  a  high- 
411*]  way.  *Vide,  R.  L.,  1813,  3d  vol.,  285, 
or  3R.  S  ,  248;  Can.  Comrs.  v.  People,  5  Wend., 
447,  Op.  of  the  Chancellor  as  to  the  effect  of  this 
declaration  ;  3  Ohio,  496  ;  Administrators  of 
Gavit  v.  Chambers,  17  Wend.  ;  Canal  Conors,  v. 
People,  Op.  of  the  Chancellor,  595,  and  Op.  of 
Senator  Tracy,  626.) 

VIII.  The  Genesee  River,  not  being  navi- 
gable to  any  extent  through  the  City  of  Roches- 
ter, is  there  free  from  such  servitude,  and  is 
private  property  as  respects  its  bed  and  the 
waters  which  flow  over  it,  which  here  the  ri- 
parian owner  may  use  for  any  purpose,    Vide, 
17  Wend., Op.  of  the  Chancellor,  and  casescited 
at  p.  592;  Com.  v.  Charlestown,  1  Pick.,  180,  to 
the  point  that  the  public  right  is  limited  to 
what  may  be  of  public  use;  vide,  also,  17  Wend., 
606,  Op.  of  Senator  Tracy. 

IX.  But  if  the  Genesee,  at  the  place  in  ques- 
tion, were   navigable,  the  defendant,  as  the 
riparian  owner,  would,  nevertheless,  have  an 
absolute  right  to  use  the  water  upon  his  land, 
so  as  not  to  interfere  with  the  navigation;  and 
having  applied  the  water  to  a  valuable  use,  the 
State  could  not  divert  it  to  his  injury,  without 
compensation,  unless  for  the  purpose  of  im- 
proving the  navigation  of  the  river  itself.     1. 
This  would  be  so  by  the  civil  law.    Vide,  Coop. 
Just.,  lib.  2,  sees.  1,  4,  5;  Dig.,  tit.  8,  sec.  8;  L. 
43,  tit.  15,  sec.  1.     2.  At  common  law.    Harg. 
Tr.,  45;  Ld.  Hale,  Treatise  de  Porlibus  Marts; 
Ang.  Tide  Waters,  123;  Com.  v.  Charlestown,  1 
Pick.,  180;  Inhab.  of  Arundel  v.  McCulloch,  10 
Mass.,  70;  Swift,  Treatise,  340,  341,  343,  cited 
and  approved  in  East  Haven  v.  Hemingway,  7 
Conn.,  202;  17  Wend.,  626,  per  Senator  Tracy. 

X.  The  defendant  in  error  having  sustained 
actual  loss  by  the  diversion  of  the  water,  was 
entitled    to    have    his   damages  assessed    by 
appraisers.     Ex  parte  Jennings,  6  Cow.,  533, 
525;    1  R.   S..  225,  old  ed.,  sec.  46;  211,  new 
ed.,  sec.  50;  Sess.  L.,  1836,  p.  409,  sec.  10  ;    5 
412*]  Wend.,  Op.  *of  the  Chancellor,  Tibbitt's 
case,  452;  8.   C.,   Op.  of  Senator  Allen,  455, 
456;    Wheelockv.  Young,  4  Wend.,  651. 

XL  If,  notwithstanding  the  express  grant 
of  the  State  of  N.  Y.,  it  shall  be  held  that  the 
Genesee  River  remained,  or  by  any  legislation 
of  the  State  of  N.Y.  ever  became,  a  navigable 
river,  yet  the  defendant  shows  an  absolute  title 
by  prescription  to  the  use  of  the  waters  of  the 
river  for  his  mill;  and  the  court  is  bound,  un- 
der the  circumstances  of  the  case,  to  presume 
a  title  by  grant  of  the  easement  enjoyed  by  the 
defendant.  Spultey,  Aquatic  Rights,  132; 
Davis,  55:  17  Wend.,  625,  per  Tracy,  Senator; 
Gob.  &  Wheatly,  Easements,  19,  49,86;  Bright 
v.  Walker,  1  Cr.  M.  &  R.,  217;  Keymerv.  Sum- 
mers, 3Tenn.,  157;  Schauber  v.  Jackson,  2 
Wend..  13,  per  Chancellor  Walworth;  Cowen& 
H.  Notes,  383. 

XII.  If  the  State  of  N.  Y.  were  absolute 
owner  of  the  Genesee  River,  yet  the  defendant 
having  erected  his  mill  and  made  improve- 
ments under  the  permission,  or  express  or  im- 
plied authority  of  the  State,  the  principles  of  a 
court  of  equity  will  either  protect  him  in  the 
undisturbed  use  of  his  buildings  and  improve- 
ments, or  compel  the  owner,  on  retaking  the 
use  of  the  river,  to  pay  the  full  value  of  the 
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improvements.  The  claim  of  the  defendant, 
whether  legal  or  equitable,  was  cognizable  by 
the  appraisers.  1  Story,  Eq.,  375,  and  case* 
cited;  Canal  Appraiser sv.  People,  17  Wend.,  606; 
Act  declaring  certain  streams  highways  passed 
Aug.  10,  1798;  Ang.  Water-courses,  15-17. 

XIII.  The  defendant  in  error  is  entitled  to 
interest  from  rhe  date  of  the  award  of  the  ap- 
praisers, besides  damages  for  the  delay,  etc. 
Art.  5,  Amendments  Const.  U.  S.,  1  R  S  18- 
2  R.  S.,  618,  old  ed.,  sees.  31-33;  Anon.  2 
Cow.,  578. 

After  advisement,  the  following  opinions 
were  delivered: 

*The  Chancellor  said  that  the  State  [*4 1 3 
was  liable  for  the  damages  sustained  by  the  de- 
fendant in  error  in  the  diversion  of  the  waters 
of  the  river  from  his  mill.  He  had  the  right 
to  hold  to  the  middle  of  the  stream,  and  even 
to  erect  buildings  there  if  he  chose  to  do  so. 
The  only  restriction  upon  his  right  to  use  the 
bed  of  the  river  absolutely  as  his  own, was  the 
right  of  the  public  to  navigate  the  stream.  The 
Chancellor  referred  to  the  opinion  delivered  by 
him  in  the  case  of  Canal  Appraisers  v.  People, 
17  Wend.,  580,  as  illustrating  his  views  of  the 
question  involved  in  this  case. 

By  Senator  Verplanck.  The  decision  of 
this  case  depends  upon  the  right  of  the  defend- 
ant in  error  to  a  portion  of  the  Genesee  River 
adjacent  to  his  land,  either  as  the  owner  of  the 
soil  of  the  bed  of  the  river,  or  as  entitled  to  a 
property  or  privilege  in  the  use  of  its  waters. 

The  common  law  governing  the  right  of 
property  in  rivers  and  streams  has  long  been 
settled  in  England.  The  law  of  maritime  and 
fluvial  property  and  rights,  as  laid  down  by 
the  great  authority  on  that  head,  Ld.  Ch.  J. 
Hale,  in  his  tract  DeJure  Maria,  has  been  uni- 
formly and  repeatedly  recognized  and  followed 
in  the  courts  of  Westminster  Hall.  .Of  common 
law  right,  the  property  of  the  soil  and  of  all 
aquatic  privileges  for  fisheries.etc., in  the  shores 
and  arms  of  the  sea,  and  in  navigable  rivers,  in 
which  the  tide  flows,  is  in  the  sovereign,  whilst 
all  the  uses  and  enjoyments  are  public  and 
common.  The  presumption  of  the  law  is,  al- 
ways, that  this  original  right  continues,  unless 
the  contrary  is  shown  by  express  proof  of  pri- 
vate right  by  grant  or  prescription.  As  to  all 
fresh  water  rivers  above  the  tide,  the  common 
law  rule  of  property  is  the  reverse;  it  is  pre- 
sumed to  be  private,  and  in  the  absence  of 
proof  of  any  other  right,  is  always  held  to  be 
in  the  owners  of  the  banks,  who  are  considered 
the  grantees  of  the  soil  of  the  river's  bed  and 
of  the  use  of  the  waters  to  the  middle  of  the 
stream.  Such  property  in  *small  and  [*4  1 4 
wholly  unnarigable  rivers  is  strictly  private 
and  exclusive.  It  is  as  perfect  as  the  right  to 
the  adjacent  dry  land,  not  only,  as  Hale  says, 
"  in  property  but  in  use." 

But  the  larger  navigable  fresh  water  streams 
are  said,  in  a  phrase  drawn  from  the  Roman 
law,  to  be  "affected  by  servitudes  of  public 
interest,"  and  are  in  their  uses  as  public  high- 
ways for  passage  or  transportation  publici  juris . 
They  were  termed  in  the  old  law,  royal  rivers, 
haut  streamer  le  roy,  and  in  modern  legal  lan- 
guage, public  rivers;  not,  however  (as  Hale  ex- 
pressly says),  in  reference  to  the  property 
in  the  rivers  which  remain  private,  but  to 

1125 


414 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1841 


thc'ir  public  use.  That  right  of  property 
is  in  all  respects  analogous  to  the  property 
in  iVe  of  any  land  subject  to  a  public  or  pri- 
vate right  of  way,  or  any  similar  easement.  It 
is  absolute  and  complete  in  every  respect  not 
incompatible  with  the  due  enjoyment  of  the 
road  or  path  by  those  entitled  to  its  use;  for  it 
is  a  general  principle  of  law  governing  every 
such"  servitude,  whether  of  private  or  public 
interest,  that  nothing  passes  as  incident  to  an 
easement  but  that  which  is  requisite  to  the  fair 
enjoyment  of  the  right.  5  Mas.,  195.  8  Kent, 
Com.,  432. 

But  these  general  common  law  rights  of  own- 
ership in  the  sovereign  or  the  riparian  propri- 
etor do  not  exclude  different  specific  appropri- 
ations. In  the  largest  navigable  rivers,  where 
the  tide  flows  and  ebbs,  there  may  yet  be  rights 
of  fishery  or  proprietary  interest  in  the  bed  or 
shores  appropriated  to  private  persons  by  ab- 
solute grant  or  by  prescription.  Thus,  says 
Hale:  "Although  the  King  hath  prima  facie 
the  right  in  the  arms  and  creeks  of  the  sea, 
communi  jure,  and  in  common  presumption, 
yet  a  subject  may  have  such  right  by  the  King's 
grant  or  charter.  He  may  grant  that  very  in- 
terest itself,  viz. :  a  navigable  river,  that  is  an 
arm  of  the  sea,  the  water  and  soil  thereof." 
Hale,  de  Jure  Maria,  pt.  1,  ch.  5. 

Thus,  too,  the  doctrine  was  held  and  applied 
in  Carter  v.  Murcot,  4  Burr.,  2164.  Judge 
Yates  said:  "  The  cited  cases  prove  that  navi- 
gable rivers  or  arms  of  the  sea  belong  to  the 
415*J  *Crown,  and  not  like  private  rivers  to 
the  land  owners  on  each  side  and,  therefore, 
the  presumption  lies  the  contrary  way  in  the 
one  case  from  what  it  does  in  the  other.  Here 
it  lies,  prima  facie,  on  the  side  of  the  King  and 
the  public;  but  it  may,  nevertheless,  be  appro 
priated  by  prescription."  So,  also,  Ld.  Mans 
field  in  the  same  case:  "  It  is  consistent  with 
all  the  cases,  that  there  may  be  an  exclusive 
privilege,  although  in  an  arm  of  the  sea.  Such 
a  right  shall  not  be  presumed,  but  is  capable 
of  being  proved."  On  the  other  hand,  it  is 
equally  allowed  by  the  common  law  that  spe- 
cial usage  or  express  grant  may  change  the 
ownership  of  the  river's  bed  so  that,  as  Ld. 
Hale  says:  "  One  man  may  have  the  river  and 
another  the  land  adjacent." 

The  doctrine  of  the  common  law,  thus  vest- 
ing the  sovereign  with  the  ownership  as  well 
as  the  jurisdiction  of  tide-water  streams,  mak- 
ing other  larger  rivers  public  only  as  to  their 
uses,  but  private  as  to  all  proprietary  interests, 
and  regarding  the  ebb  and  flow  of  the  tide  as 
the  criterion  of  original  or  prescriptive  rights 
of  property,  was,  at  the  period  of  our  separa- 
tion from  the  British  Crown  (as  it  still  is),  the 
acknowledged  and  undisputed  law  of  England. 
It  has  been  repeatedly  recognized  by  the  Su- 
preme Court  of  this  State  as  the  law  of  our 
own  State,  and  has,  as  such,  received  the  sanc- 
tion of  high  legal  and  judicial  authority.  Chan- 
cellor Kent,  in  his  Commentaries,  and  the  pres 
ent  Chancellor  in  his  opinions  in  the  case  of  the 
Canal  Commissioner*  v.  People,  5  Wend.,  444, 
and  the  Canal  Appraisers  v.  People,  17  Wend., 
590.  have  approved  and  defended  the  doctrine 
of  our  Supreme  Court  on  this  head. 

But  in  opposition  to  these  authorities,  it  has 
been  wholly  denied  that  the  rule  of  distinction 
between  fresh  and  salt  water  streams  could 
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apply  to  the  large  interior  rivers  of  this  State  or 
Continent.  It  was  argued  with  great  ability  by 
Senators  Tracy  and  Beardsley,  in  the  Twbitt' 
case,  decided  in  this  court,  17  Wend.,  574,  that 
the  great  fresh  *water  streams  of  this  [*4 1 8 
country  are  not  subject  to  the  principle  of  in- 
dividual appropriation,  as  applied  by  the  com- 
mon law  in  England.  Judge  Bronson,  in  his 
dissenting  opinion,  in  the  recent  case  of  Starr  v. 
Chtld,20  Wend.,  149. intimates  a  similar  opinion. 

If  the  Tibbits'  case,  in  which  this  court  de- 
nied damages  for  the  destruction  of  certain 
water  privileges  in  the  Mohawk,  by  reason  of 
public  improvements  below,  must  be  consid- 
ered as  having  been  decided  upon  that  ground, 
then  the  authority  of  this  appellate  court  will 
have  confirmed  these  opinions,  and  set  aside 
the  common  law  rules  of  property  as  to  the 
fresh  water  rivers  of  this  State. 

But  there  were  various  other  considerations 
and  reasons  urged  in  the  opinion  of  those  Sen- 
ators, with  whom  the  votes  of  a  majority  of 
the  court  concurred.  It  was  maintained  that 
the  terms  of  the  grant  did  not  include  the  wa- 
ters in  question ;  that  the  original  patent  having 
been  from  the  Dutch  Government,  must  be  con- 
strued according  to  the  civil  and  not  the  com- 
mon law;  that  there  had  been  a  continued 
claim  and  exercise  of  the  right  of  property  as 
to  the  Mohawk,  by  this  State  and  Colony  for  a 
century,  in  exclusion  of  private  right;  that,  al- 
lowing the  claimant  to  have  been  the  owner  of 
the  bed  of  the  river,  yet  his  rights  were  subor- 
dinate to  those  of  the  public  for  all  purposes 
of  navigation,  and  that  he  was  not  entitled  to 
damages,  consequent  upon  the  construction  of 
works  below,  within  tide- waters,  for  improv- 
ing the  navigation  of  a  public  river  (the  Hud- 
son), where  the  tide  ebbs  and  flows.  It  was  ex- 
pressly said  by  Senator  Beardsley,  that  "he  did 
not  consider  this  as  the  turning  point  of  the 
case,  enough  having  been  shown  as  to  the  Mo- 
hawk to  overturn  the  claim  to  damages."  All 
or  any  of  these  reasons  were  sufficient,  if  cor- 
rect, to  authorize  a  vote  for  reversal,  without 
giving  the  authority  of  that  decision  to  the 
other  principle  contended  for.  I  cannot,  there- 
fore, regard  that  decision  as  an  authority  be- 
yond the  peculiar  case  of  the  Mohawk,  as  stated 
by  one  of  the  two  members  who  delivered  the 
prevailing  opinions:  since  it  is  *no  [*417 
more  declaratory  of  the  opinion  of  the  majori- 
ty, as  to  the  exclusive  property  of  the  State  in 
all  rivers  above  tide  water,  in  derogation  of 
private  rights,  than  an  affirmance  of  the  decis- 
ion now  under  review  (if  unaccompanied  by 
any  resolution),  would  be  of  the  opposite  doc- 
trine, if  that  vote  were  given  upon  an  opinion 
asserting  all  the  several  grounds  of  common 
law,  special  grant,  prescriptive  title,  and  equi- 
table compensation  maintained  by  the  defend- 
ants in  error. 

If  this  is,  as  I  think  it  is,  still  an  open  ques- 
tion, I  must  then  hold  that  the  ancient  rule  of 
proprietary  interest  in  rivers  and  streams,  when 
undisturbed  by  positive  grant  or  prescription, 
and  the  flow  of  the  tide  as  the  criterion  of  that 
interest,  either  in  ihe  people  or  in  individuals, 
whatever  objection  there  may  be  to  the  policy 
of  the  rule,  having  been  part  of  the  common 
law  at  the  erection  of  the  State  into  an  inde- 
pendent sovereignty,  was  adopted  with  the 
rest  and  remains  the  law  till  repealed. 
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If  it  be  argued,  as  was  eloquently  and  ably 
•done,  that  the  reason  of  the  rule  does  not  ap- 
ply to  the  rivers  of  this  State,  and  that  the  rule 
is  not  only  arbitrary  but  impolitic,  I  must  re- 
ply, that  we  have  no  proof  whatever  that  this 
rule  of  the  common  law  was  ever  abrogated  or 
rejected  by  our  Colonial  Legislature  or  judi- 
ciary— that  by  our  successive  State  Constitu- 
tions we  adopted  so  much  of  the  common  law 
of  England  as  formed  the  law  of  the  Colony  in 
1775,  N.  Y.  Const.,  1777,  art.  35;  amended 
Const.,  art.  8,  sec.  13,  as  "the  law  of  the  Stale, 
subject  to  such  alterations  and  provisions  as 
the  Legislature  shall,  from  time  to  time,  make 
concerning  the  same."  We  then  took  that 
body  of  laws  as  a  whole,  and  as  being  in  the 
main  suited  to  our  wants  and  habits,  though 
probably  requiring  legislative  alteration  as  to 
many  of  its  rules  and  doctrines  unsuited  to 
our  government  and  condition.  These  were 
left  to  be  amended  by  legislative  enactment, 
and  not  by  judicial  repeal. 
4 1 8*]  *The  laws  of  entail  and  of  primogen- 
iture were  certainly  much  more  in  hostility  to 
the  spirit  of  our  institutions  than  these  rules  of 
aquatic  rights;  but  it  was  never  regarded  as 
the  duty,  or  within  the  power  of  the  courts,  to 
alter  either  of  those  rules  of  settlement  and 
descent;  the  Legislature  was  alone  competent 
to  do  so.  Moreover,  in  this  matter  the  com- 
mon law  had  reserved  a  power  in  the  govern- 
ment itself,  whereby  a  State  like  ours,  which 
had  neither  granted  its  chief  rivers  nor  the  ad- 
joining lands,  was  enabled  to  prevent  any  an- 
ticipated evil,  in  any  or  every  case,  by  express 
reservation  in  its  original  grants,  retaining  the 
-exclusive  property,  as  well  as  the  jurisdiction 
and  navigation  of  every  large  stream. 

If,  indeed,  the  rule  were  a  mere  presumption 
of  evidence,  arising  out  of  the  ordinary  condi- 
tion of  society  or  habits  of  business,  like  rules 
of  presumption  as  to  lights,  ways,  or  the  usages 
of  commerce,  such  a  rule  might  be  reversed  by 
the  sound  discretion  of  courts  according  to  va- 
rying circumstances.  There  the  presumption 
grows  out  of  the  fact  of  the  ordinary  usages 
and  conduct  of  men.  But  this  is  a  presump- 
tion founded  upon  a  positive  rule  of  property, 
assigning  perhaps  arbitrarily,  perhaps  unwise- 
ly, the  tide- water,  rivers  and  inlets,  to  the  sov- 
ereign in  fee  in  the  first  instance,  and  the  fresh 
water  rivers  to  private  proprietors,  until  grants 
or  prescription  vary  that  disposition.  It  is  a 
presumption  arising,  not  from  the  varying 
usages  of  life,  but  out  of  the  law  of  the  land 
-and,  therefore,  to  be  altered  only  by  legislation. 
I  am,  therefore,  of  opinion,  that  by  the  com 
mon  law  still  remaining  the  unrepealed  law  of 
this  State,  the  legal  title  to  the  portion  of  the 
Genesee  River,  where  the  waters  were  tempo- 
rarily diverted  by  the  construction  of  the  aque- 
duct, was  in  the  proprietors  of  the  adjacent 
banks,  subject  only  to  the  uses  of  navigation 
so  far  as  those  waters  were  capable  of  it,  and 
to  the  rights  of  other  proprietors,  above  or  be- 
low, to  the  use  of  the  stream.  The  complete 
right  to  the  usufruct  and  enjoyment  of  those 
419*]  waters  for  milling,  or  *any  other  pur- 
pose to  which  water  or  its  mechanical  power 
is  applicable,  is  appurtenant  to  the  ownership 
of  the  soil  and  banks.  The  only  limitation  to 
that  right  is,  that  the  waters  shall  not  be  used, 
diverted  or  detained,  so  as  to  infringe  upon 
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the  same  and  equal  rights  of  use  and  enjoy- 
ment of  other  fluvial  or  riparian  proprietors. 
On  that  ground  the  defendant  is  entitled  to 
damages  as  compensation  for  the  injury  to  his 
private  property,  sustained  for  the  public  use, 
in  the  construction  of  an  aqueduct  for  the  en- 
larged canal. 

But  allowing  the  correctness  of  the  doctrine 
so  ably  maintained  by  one  of  our  predecessors 
in  this  court,  and  conceding  that  the  Genesee 
is  governed  by  the  same  legal  rules  of  property 
with  the  Hudson  in  its  broadest  parts,  still  that 
would  not  be  conclusive  here. 

It  is  clear,  upon  any  view  of  the  law,  that 
the  original  or  the  presumptive  right  of  the 
people  to  the  property  of  the  navigable  rivers 
and  their  beds  does  not  prevent  actual  appro- 
priation of  proprietary  interests  in  them  to  pri- 
vate citizens  by  grants.     Therefore,  according 
to  Sir  Matthew  Hale,  as  already  cited,  a  sub- 
ject may  have  a  right  in  creeks  or  arms  of  the 
sea  by  charter  or  grant,  and  the  sovereign  pow- 
er may  also  "grant  that  very  interest  itself,  viz.: 
a  navigable  river;  that  is,  an  arm  of  the  sea, 
the  water  and  soil  thereof."     All  the  common 
law  decisions  agree  in  this,  as  in  the  case  of 
the  fishery  in  Boyne,  in  Ireland,  Dav.,152,and 
of  the  Severn,  in'England,  4  Burr.,  2164.  Our 
own  statute-book  adopts  the  same  principle  by 
authorizing  the  Commissioners  of  our  Land 
Office  to  make  in  their  discretion  grants  of 
land  under  water,  in  all  our  navigable  rivers, 
and  in  the  bay  and  harbor  of  N.  Y.,  1  R.  8., 
208,  art.  "Of  Grants  of  Land  under  Water." 
Now  every  one  of  these  grants,  whether  of 
common  law  right  or  by  statutory  authority, is 
of  the  property  merely.     The  whole  right  of 
government,  sovereignty  and  jurisdiction  re- 
mains unimpaired  over  such  cessions  not  in- 
cluded in  the  grant,  and  not  affected  by  it. 
Now,  the  case  before  us  shows  title  in  the  de- 
fendant, *not  only  according  to  the  [*42O 
common  law  by  a  right  appurtenant  to  and  in- 
cluded in  the  fee  of  the  adjoining  banks,  but 
also  by  virtue  of  actual  grants,  such  as  would 
be  valid  against  the  presumptive  title  of  the 
State,  if  the  common  law  rule  were  abrogated. 
Under  the  compact  of  1786.  which  settled  the 
long  controversy  between  N.   Y.  and  Mass., 
concerning  the  title  to  a  large  portion  of  West- 
ern N.  Y.,  this  State,  by  formal  deed,  ceded, 
granted,  released  and  confirmed  to  Mass,  all 
the  estate,  right,  title  and  property  (the  right 
of  government,  sovereignty  and  jurisdiction 
excepted),  which  the  former  had  to  a  large  ter- 
ritory comprising  the  whole  tract  of  country 
through  which   the  Genesee   runs,   from  its 
source  to  where  it  flows  into  Lake  Ontario." 
By  a  legislative  Act  of  Mass.,  the  territory  was 
in  1778  granted  to  Phelps  and  Gorham,  and 
became  in  every  sense  private  property.     By 
the  very  letter  of  the  compact  and  grant,  the 
whole  bed  of  the  Genesee  passed  as  so  much 
land    under    water,     comprehended    in    the 
granted  territory.  The  usufruct  of  water  flow- 
ing over  it,  is  a  part  of  and  incident  to  the  fee. 
There  was  no  exception  or  saving  in  the  grant, 
except  that  of  "  government,  sovereignty  and 
jurisdiction."   The  title  to  the  river  then. must 
have  passed  just  as  fully  as  the  title  to  the 
lands  formerly  under  water  about  the  Island  of 
Manhattan  or  in  the  Bay  of  Newburgh,  now 
covered  by  wharves  and  piers.  The  reservation 
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of  the  privileges  appurtenant  to  sovereignty, 
could  no  more  involve  the  continued  property 
in  the  waters  in  the  one  case  than  in  the  other. 
The  public  rights  of  navigation  are,  indeed,  un- 
der the  trust  and  authority  of  the  State,  and 
these  are  easements  or  servitudes  which  the 
State  is  bound  and  empowered  to  preserve  and 
protect  as  a  trustee  for  its  citizens.  Under  this 
original  grant  is  shown  a  regular  chain  of  title 
in  the  defendant  to  certain  lots  in  that  tract, 
bounded  in  express  words  on  one  side  by  the 
center  of  the  Genesee,  and  including  land  on 
the  adjacent  banks.  Here,  then, I  conceive,  is 
421*J  the  evidence  of  a  positive  *grant,  such 
as  would  have  conveyed  a  fee  in  the  bed  of 
the  Hudson  at  Poughkeepsie,  and  a  property 
in  the  use  of  its  waters  there,  subject  only  to 
the  uses  of  commerce  and  navigation,  had  a 
grant  been  made  to  the  original  patentees  of 
that  part  of  the  County  of  Dutchess. 

The  paper  title  made  out  is  supported  and 
attested  by  such  a  continued  occupation  of  the 
bank  and  use  of  the  water  for  35  years,  under 
claim  of  title  to  the  whole,  as  would  alone  es- 
tablish an  adverse  possession  conclusive  against 
any  private  claim.  Although  the  40  years' 
limitation  reserved  to  the  State  before  the  Re- 
vised Statutes  has  not  yet  expired,  yet  it  seems 
to  me  difficult  to  impeach  such  a  possession 
supporting  and  evidencing  a  chain  of  regular 
conveyances  from  the  State  itself. 

The  long  adverse  possession  is  alone  sufficient 
to  give  an  indisputable  title  against  all  private 
claimants,  since  it  exceeds  the  20  years'  statu- 
tory limitation  of  private  suits.  But  the  State 
itself,  if  it  were  not  concluded  by  its  own  grant, 
cannot  sue  for  these  lands  under  water  or  their 
issues  or  profits,  unless  the  right  or  title  had 
accrued  within  forty  years  (according  to  the 
Act  of  1804, 1  R.  L. ,  104,  still  partially  in  force, 
according  to  the  2  R.  S.,  300,  sec.  48),  or  unless 
the  people  have  received  the  rents  and  profits 
within  that  term.  As  neither  of  these  facts  can 
be  maintained  here,  then  it  follows  according 
to  the  same  statute, that  "The  persons  holding 
such  lands  shall  freely  hold  and  enjoy  the  same 
against  the  said  people  and  all  persons  claim- 
ing under  them."  The  proprietary  interest  in 
the  water  power  is  a  necessary  incident  to  this 
freehold  grant,  and  entitles  the  owner  to  com- 
pensation for  any  appropriation  or  suspension 
of  these  privileges  for  the  public  use. 

I  cannot  assent  to  the  position  that  the  con- 
ceded common  law  authority  of  the  State  over 
such  rivers,  for  the  purposes  of  navigation, 
comprehends  the  right  to  divert  the  waters  to 
other  purposes  of  artificial  navigation  wholly 
distinct  from  that  of  the  river  itself.  The  right 
of  a  public  navigable  highway  on  a  river, 
422*]  if  it  be  susceptible  of  it,  or  *capable  of 
being  made  so,  is  an  easement  or  servitude 
which,  like  other  servitudes,  public  or  private, 
is  to  be  exercised  without  intrusion  on  the  oth- 
er proprietary  rights,  beyond  what  is  necessary 
for  its  due  and  fair  enjoyment.  To  consider 
this  right  of  sovereignty  as  involving  also  an 
unlimited  right  to  the  use  of  the  waters  for 
other  purposes  of  transportation,  in  another 
direction  and  channel,  would  be  in  contradic- 
tion to  an  acknowledged  principle  of  the  law 
of  easements  (already  stated),  that  nothing 
passes  as  incident  to  a  servitude  but  what  is 
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needed  for  the  sufficient  enjoyment  of  the  right 
"itself." 

The  proprietor  of  the  bed  and  banks  of  the 
stream  has  himself  no  absolute  property  in  the 
waters,  but  strictly  a  usufructuary  interest  ap- 
purtenant to  his  freehold.  He  can  use  the 
waters  for  his  own  benefit;  but  he  may  not  di- 
vert them  to  the  injury  of  his  neighbors,  or 
lessen  their  quantity,  or  detain  them  unreason- 
ably. If  such  be  the  strict  limitation  of  the 
proprietary  right,  can  it  be  that  the  State,  as 
the  trustee  of  a  special  public  servitude,  has  a 
much  less  restricted  right,  and  can  divert  or 
detain  the  waters  for  other  uses?  By  its  sov- 
ereign right  of  eminent  domain,  it  undoubt- 
edly may  do  so;  just  as  its  officers  may,  under 
state  authority,  enter  upon  and  use  the  quar- 
ries or  forests  of  private  citizens  for  its  public 
works;  but  all  these  exercises  of  sovereign  au- 
thority are  alike  "the  taking  of  private  prop- 
erty for  public  use,"  which  the  Constitution 
pronounces  may  not  be  done,  "without  just 
compensation." 

The  defendant  in  error  further  insists  that 
he  has  acquired  a  prescriptive  right  to  the  use 
of  the  waters  for  his  mills,  even  if  it  be  con- 
ceded that  the  absolute  property  of  the  river  is 
in  the  State.  The  evidence  in  the  case  is  quite 
sufficient  to  establish  such  a  prescriptive  right 
as  an  easement  or  privilege  in  the  soil  or  waters 
of  any  other  private  citizen  ;  but  it  does  not 
reach  to  the  40  years' rule  of  limitation  former- 
ly necessary  to  bar  the  claim  of  the  State  in 
real  actions,  preserved  by  the  45th  section  of 
title  II.,  ch.  IV.  of  the  R.  S  ,  which  continues 
the  application  of  *the  former  statute  [*423 
to  "all  cases  where  the  right  of  action  shall 
have  accrued  or  the  right  of  entry  shall  exist,"^ 
at  the  time  when  the  Revised  Statutes  took  ef- 
fect. I  have  besides,  doubts  whether  the  rule 
of  prescription  drawn  from  the  analogy  of  the 
Statute  of  Limitations  and  establishing  the 
same  term  of  exclusive  enjoyment,  vesting  or 
proving  a  prescriptive  right  in  the  land  of  oth- 
er citizens  for  any  special  purpose,  can  extend 
to  an  adverse  prescription  against  the  State. 
The  prescriptive  rights  against  the  Crown 
which  are  sustained  in  the  English  courts  are 
not  gained  by  20  or  40  years'  use,  but  by  an 
immemorial  usage.  The  privileges  which 
would  be  easements  or  servitudes  with  respect 
to  the  lands  of  a  private  citizen,  would  com- 
monly be  "franchises  or  liberties"  in  respect 
to  public  property,  and  these  are  expressly  ex- 
cluded from  the  "Statute  of  Limitations.  Nor 
does  the  presumption  of  evidence  in  the  view 
that  I  regard  it,  see  opinion  in  Post  v.  Pearsali, 
22  Wend. ,  474,  apply  with  the  same  force  to- 
exclusive  use  and  prescriptive  right  against 
the  State,  that  it  does  to  private  property.  It 
is  a  legal  as  well  as  probable  presumption,  that 
a  long  use  of  a  privilege  on  another  man's  land, 
authorizes  the  belief  that  there  has  been  a  grant 
of  the  privilege.  But  this  presumption,  un- 
questionably just  against  private  persons,  can 
rarely  have  such  amoral  probability  as  against 
the  State. 

It  has  also  been  contended  that  the  acknowl- 
edged principle  of  equity  which  protects  the 
possession  of  improvements  made  on  another 
person's  soil,  with  his  presumed  knowledge 
or  implied  permission,  or  else  enforces  full 
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remuneration,  would  sustain  this  claim  and 
award  of  the  appraisers.  Here,  too,  I  think 
that  the  unquestionable  equity  of  the  rule  be- 
tween individuals  is  founded  upon  reasons  that 
do  not  commonly  hold  good  in  regard  to  the 
State.  The  present  case  may  be  an  exception, 
since  the  circumstances  are  peculiar.  But  ] 
should  be  reluctant  to  apply  the  principle  to 
the  State,  without  maturely  considered  quali- 
424*]fications,*lest  it  might  establish  a  prec- 
edent for  other  and  less  meritorious  claims. 

The  view  I  have  before  taken  of  the  propri- 
etary interests  of  the  defendant  in  the  Genesee 
River,  is  sufficient,  if  correct,  for  all  the  pur- 
poses of  this  case.  I,  therefore,  content  my- 
self with  this  general  expression  of  opinion,  or 
rather  of  doubt,  in  relation  to  the  two  grounds 
of  claim  last  noticed. 

The  decision  of  the  Supreme  Court  ought, 
in  my  judgment,  to  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present,  who  had  heard  the  argument  of 
the  cause,  answered  in  the  negative. 

Whereupon,  ike  judgment  of  the  Supreme 
Court  was  affirmed. 

Commented  on— 33  N.  Y.,  500. 

Explained— 4  Hill,369, 373  (44  Am.  Rep.,401,  402,403). 

Cited  in— 5  Denio,  403 ;  6  N.  Y.,  547 ;  33  N.  Y..  483  ; 
60  N.  Y.,  66:  92  N.  Y.,  477,  479,  481,  482,  483,  484;  9 
Barb.,  360  :  14  Barb.,  219  ;  19  Barb.,  490  ;  30  Barb.,  12; 
34  Barb.,  520 ;  22  How.  Pr.,  134;  47  How.  Pr.,  401 ;  43 
Am.  Rep.,  451  (49  Mich.,  114). 
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General  Guaranty  of  Note —  Unnecessary  to 
Name  Party  Guarantied— When  Such  Guar- 
anty Negotiable. 

A  general  guaranty  of  payment  of  a  note,  with- 
out naming  any  person  as  the  party  guarantied,  is  a 
valid  instrument,  and  may  be  enforced  by  anyone 
who  advances  money  upon  it,  declaring1  upon  it  as 
upon  a  promise  to  himself ;  but  such  guaranty  is 
not  negotiable  and,  consequently,  an  action  can  be 
brought  upon  it  only  in  the  name  of  the  person  in 
whose  hands  it  first  became  available,  unless  it  be 
written  upon  the  note  the  payment  of  which  it 
guaranties  or  is  attached  thereto ;  in  which  case  it 
may  be  treated  as  an  indorsement  having  the  qual- 
ity of  negotiability,  with  the  further  benefit  of  a 
waiver  of  demand  and  notice.t 

Citations— Code  of  Com.  of  France,  Rod.  Transl., 
b.  1,  art.  142.;  Id.,  of  Spain,  in  French,  by  Foucher, 
p,  165,  tit.  1,  sec.  6.  art.,  477,  478;  Crivelli,  Diet.,  Du 
Droit,tit.  Aval.;  4  Mart..  640;  3  Mart.  N.  S.,  659  ;  10 

•^Senator  Verplanck,  who  delivered  an  opinion  for 
reversal,  holds  that,  according  to  the  well  settled 
principles  of  the  common  law,  as  well  as  the  law 
merchant  prevailing  on  the  Continent  of  Europe, 
and  in  this  State,  a  general  guaranty  for  the  pay- 
ment of  a  note  not  made  to  any  person  by  name,  or 
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Ignis,  374;  Bell.  Com  376 ;  5  Wend.,  307;  3  Burr., 
oST : AWm8'  Saund.,  211,  n.  2 ;  4  East,  455 ;  12  Wend 
%%  '  5  Vn^  Abr-  527 :  FeU«  Guar.,  44  :  16  East,  355 ; 
3  Carr  &  P..  163 ;  3  Greenl.,  233 ;  2  Sch.  &  L.,  113 ; 
Code  de  Commerce,  liv.  1,  tit.  8,  sees.  141, 142 ;  Poth., 
Contpt.  2.  sec.  50;  20  Johns.,  365;  7  cbnn.,528;  2 
Kent,  Com.,  124;  24  Wend..  456  ;  Bull.  JV.  P..  272:  2 

825";  flaik     i^TMod^  ^^Fre^n^ode7,'  Cornell 
tit.  8,  sec.  8,  art.  42 ;  Spanish  Code,  sec.  6,  art.  478. 

T1  RROR  from  the  Supreme  Court.  This  was 
-U  an  action  of  assumpsit  brought  in  the  Su- 
perior Court  of  the  City  of  N.  Y.  by  Daniel 
McLaren,  on  an  instrument  bearing  date  Aug. 
28,  1828,  executed  by  Joseph  Watson, whereby 
the  latter  guarantied  the  payment  of  a  promis- 
sory note  for  $300,  drawn  by  W.  A.  and  E 
C.  Blackney,  payable  to  the  order  of  William 
Watson.  The  note  indorsed  by  the  payee  and 
by  two  other  persons  was  transferred  bv  one 
Daniel  M.  Frye  to  the  plaintiff,  together"  with 
the  guaranty;  which  guaranty  was  a  separate 
and  distinct  instrument,  not  written  on  the 
note  or  on  a  paper  attached  to  it.  It  was  orig- 
inally delivered  to  Frye,  and  was  in  these 
words:  "I  hereby  guarantee  the  payment  of  a 
note  at  60  days,  drawn  by  William  A.  Black- 
ney and  Edgar  C.  Blackney,  payable  to  the  or- 
der of  William  Watson  (New  Milford,  Con- 
necticut), William  Watson  (393  Pearl  Street) 
and  Daniel  S.  Tuthill  (13  Christopher  Street), 
for  $300  for  value  received,  dated  April  28, 
1828."  The  plaintiff  declared  upon  the  guar- 
anty, and  the  defendant  *pleaded  non  [*42G 
assumpsit.  No  objection  was  taken  on  the  trial 
to  the  variance  between  the  note  and  its  de- 
scription in  the  guaranty  and,  besides,  it  was 
shown  that  the  defendant  had  admitted  the 
validity  of  the  guaranty.  It  was  objected,  how- 
ever, that  it  being  a  separate  and  distinct  in- 
strument was  not  negotiable  and, consequently, 
an  action  could  not  be  maintained  upon  it  in 
the  name  of  the  plaintiff,  and  could  be  main- 
tained only  in  the  name  of  the  person  to  whom 
it  was  originally  delivered.  This  objection 
was  overruled  by  the  presiding  judge,  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff.  There  were  various  other  ob- 
jections raised  and  disposed  of  on  the  trial, 
not  deemed  important  to  be  here  noticed. 
Judgment  was  entered  upon  the  verdict,  and 
the  defendant  removed  the  record  into  the  Su- 
preme Court,  where  the  judgment  was  re- 
versed, and  a  venire  de  now  ordered.  See  the 
case  and  the  opinion  delivered  in  the  Supreme 
Court  by  Mr.  J.  Cowen,  in  19  Wend.,  557,  et 
seq.  After  the  suing  out  of  the  writ  of  error, 

for  a  specific  purpose,  may  be  enforced  by  action  in 
his  own  name,  not  only  by  the  party  to  whom  it  i» 
originally  delivered,  but  by  a  subsequent  holder  of 
the  note  and  guaranty,  whether  the  guaranty  be 
written  on  the  note,  on  a  paper  annexed,  or  on  a 
separate  paper. 


NOTE.— Ouaranty  of  negotiable  papei — Not  nec- 
essarily itself  negotiable. 

A  guaranty  of  a  note  or  bill  by  a  separate  instru- 
ment, is  not  negotiable  merely  because  the  paper 
guarantied  has  that  quality.  The  right  of  a  transfer- 
ee of  choses  in  action  to  hold  them  freed  from  the 
equities  existing  against  them  in  the  prior  holder's 
hands,  attaches  only  to  negotiable  instruments. 
Barlow  v.  Myers,  64  N.  Y.,  41, 45. 

See,  Gould  v.  Ellery,  39  Barb.,  163:  Cooper  v.  Ded- 
rick,  22  Barb.,  516 :  Miller  v.  Gaston,  2  Hill,  188 ;  Gal- 
lagher v.  White.  31  Barb.,  92. 

In  2  Daniel,  Neg,  Inst.,  sec.  1774,  et  seq.,  substan- 
X  26. 


tially  the  above  doctrine  is  said  to  be  supported  by 
the  weight  of  authority. 

When  the  guaranty  is  written  upon  the  note  at 
the  date  of  its  execution,  the  authorities  are  con- 
flicting as  to  whether  the  guaranty  is  negotiable. 
That  it  is  not  negotiable,  see  True  v  .Fuller,  21  Piok., 
140 :  Tinker  v.  McCauley,  3  Mich..  188. 

See.  however,  Webster  v.  Cobb,  17  111.,  466 ;  Coop- 
er v.  Dedrick,  22  Barb.,  516;  Arents  v.  Common- 
wealth, 18  Gratt..  77fr;  2  Daniel.  Neg.  Inst.,  sec. 
1778,  after  citing  Story  on  Bills,  sec.  458.  in  support 
of  negotiability  of  such  guaranty,  and  Parsons,  Vol. 
2,  Notes  &  Bills,  133,  opposed,  expresses  dissent  from 
Parsons. 
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the  defendant  died,  and  his  executors  were 
substituted  as  plaintiffs  in  error.  The  plaint- 
iff sued  out  a  writ  of  error.  The  case  was  ar- 
gued here  by, 

Mr.  W.  Kent,  for  plaintiff  in  error. 

Mr.  C.  O'Conor,  for  defendants  in  error. 

Points  submitted  and  argued  on  the  part  of  the 

plaintiff  in  error. 

I.  Frye  was  a  competent  witness,  free  from 
interest.  Being  indebted  to  the  plaintiff,  as 
indorser  of  certain  notes,  he  passes  the  note 
and  guaranty  to  the  plaintiff,  who  receives 
them  "with  full  knowledge  of  the  dispute  con- 
cerning witness'  title  to  them,"  and  receives 
them  "as  cash,  and  at  his  own  risk,"  and  sur- 
renders up  to  witness  the  notes,  on  which  he 
was  indorser.  It  is  impossible  to  suppose  a 
case  of  a  witness  more  free  from  the  objection 
of  interest. 

427*]  *II.  There  were  only  two  witnesses 
examined  on  the  trial,  viz.:  Daniel  M.  Frye, 
for  the  plaintiff,  and  Edgar  0.  Blackney,  for 
the  defendant.  On  this  testimony  the  parties 
went  to  the  jury,  and  the  verdict  was  rendered 
for  the  plaintiff.  Wherever,  therefore,  the  tes- 
timony of  the  two  witnesses  is  in  opposition, 
Frye's  must  be  assumed  as  the  truth. 

III.  The  case  shows  the  following  facts:    A 
note,  dated  Apr.  28,  1828,  pfyable  in  60  days, 
for  $300,  is  guarantied  by  the  testator,  Joseph 
Watson.     This  note  and  guaranty  were  ac- 
commodation paper,  and  were  not  negotiated 
until  Apr.  29.  1828.     Apr.,  29,   1828,   Daniel 
M.  Frye  receives  the  note  and  guaranty,  bona 
Jide,  and  advances  on  them  a  full  and  valuable 
consideration.     Frye  subsequently  passes  the 
note  and  guaranty  for  a  valuable  consideration 
to  the  plaintiff,  who  thus  becomes  entitled  to 
all  the  rights  of  Frye  on  the  note  and  guaranty. 

IV.  As  to  the  character  of  the  guaranty.    It 
is  an  absolute  promise  to  pay  at  the  maturity 
of  the  note,  waiving  demand  and  notice  of  non- 
payment.    Allen  v.  Rightmere,  20  Johns.,  865; 
Breed  v.  Hillhouse,  7  Conn.  And  is  distinguish- 
able in  its  nature,  therefore,  from  the  guaranty 
of  the  collection  of  a  debt. 

V.  This  guaranty  is  appurtenant  to  the  note, 
and  negotiable  with  it.     1.  Its  being  on  a  sep- 
arate piece  of  paper  is  no  objection.     Chit. 
Bills,  222;  Bayley,  Bills,  102;  Goodrich  v.  Gor- 
don, 15  Johns.,  6;  1  R.  S.,  757.     2.  This  being 
the  case,  inasmuch  as  the  engagement  is  in  all 
respects  tantamount  to  an  indorsement,  there 
•can  be  no  valid  objection  to  its  negotiability. 
It  must  be  recovered  on  as  an  indorsement.  3. 
There  is  nothing  restrictive  in  it;  on  the  con- 
trary, in  its  terms,  it  was  plainly  meant  to  be 
negotiable.     Chit.  Bills,  141;  Minchv.  Gibson, 
ST.  R.,  481;  1  H.  Bl.,  56. 

Points  submitted  and  argued  on  the  part  of  the 

defendants  in  error. 

428*]  *I.  The  guaranty,  on  which  the  orig- 
inal suit  in  the  Superior  Court  was  founded, 
was  a  special  contract  between  Joseph  Watson 
and  Daniel  M.  Frye,  and  was  not  negotiable. 
1.  It  is  an  inflexible  rule  of  the  common  law, 
founded  on  the  soundest  policy,  that  chosesin 
action  are  not  negotiable.  Piggott  v.  Thomp- 
son, 3  Bos.  &  P..  150;  Stat.  Champerty,  2  R. 
S.,  691,  sec.  6;  Gardner  v.  Adams,  12  Wend., 
299;  Stedman  v.  Riddick,  4  Hawks  (N.  C.),  29; 
3  Hawks,  560;  Chit.,  Bills,  7,  S;  Baldwin  v.  Cal- 
kin*, 10  Wend.,  178.  2.  Promissory  notes  are 
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negotiable  only  by  force  of  an  express  statute, 
which  defines  with  the  utmost  precision  the 
requisites  to  negotiability.  1  R.  L.  of  1818, 
151,  sec.  1;  1  R.  S.,  768,  sec.  1,  still  more  pre- 
cise; Thompson  v.  Sloan,  23  Wend.,  71;  De 
Forrest  v.  Frary,  6  Cow.,  151.  8.  A  promise 
in  writing,  not  expressed  to  be  payable  to  bear- 
er, and  naming  no  promisee,  is  not  void  for 
that  reason,  but  takes  effect  as  a  special  con- 
tract with  the  person  to  whom  it  is  first  deliv- 
ered. Oral  proof  may  be  given  to  supply  the 
name  of  the  promisee.  Brown  v.  Oilman,  18 
Mass.,  158;  see,  6  Wend.,  644;  cases  cited  in 
19  Wend.,  566.  4.  A  distinct  and  independent 
promise,  guarantying  payment  of  a  promissory 
note,  or  otherwise  relating  to  it,  made  by  one 
who  is  neither  a  maker  nor  indorser,  is  not 
within  the  statute,  and  cannot  be  made  nego- 
tiable. 5.  There  is  no  method  by  which  a  per- 
son can  become  a  maker  or  indorser  of  a  ne- 
gotiable note  within  the  statute,  except  by 
writing  his  name  upon  it.  See  cases  cited  by 
Supreme  Court,  19  Wend.,  567;  Douglass  v. 
Wilkeson,  6  Wend.,  639;  per  Sewell,  J.,  Tay- 
lor v.  Binney,  7  Mass.,  481;  Upham  v.  Prince, 
12  Mass.,  14;  per  Eyre,  Ch.  J.,  Gibson  v.  Minet, 
1  H.  Bl.,  605;  Chit.  Bills,  Am.  ed.  of  1836, 
30,  272,  826;  Lamourieux  v.  Ilewit,  5  Wend., 
307;  see,  also,  Wilmington  Bank  v.  Houston,  1 
Harr.  (Del.),  225;  Burdick  v.  Green,  15  Johns., 
249;  3  How.  (Miss.),  193;  Jones  v.  Witter,  13 
Mass.,  307;  Voider  v.  Billington.  *15  f*429 
Me.  or  3d  Shepl.,  399;  2  Fairf.,  354;  Extes  v. 
Hirston.  1  Dev.  (N.  C.),  356;  In  the  Matter  of 
Barrington,  2  Sch.  &  L..  113;  Williams  v. 
Granger,  4  Day,  445;  Birchard  v.  Bartlet,  14 
Mass.,  280;  3  T.  R.,  760.  6.  The  present  case 
is  not  one  in  which  the  court  will  strain  a  point 
to  sustain  the  plaintiff.  Devices  by  which  an 
attorney  evading  the  statute  can  shave  notes 
and,  evading  the  common  law,  can  make  him- 
self a  witness  in  his  own  case,  are  not  entitled 
to  encouragement. 

II.  The  guaranty,  in  fact,  as  appears  by  the 
oral  proof,  and  according  to  the  literal  and  the 
legal  import  of  its  terms,  was  an  undertaking 
that  the  makers  would  perform  their  contract 
expressed  in  the  note,  or  that  some  one  of  the 
indorsers  would  perform  the  contract  implied 
in  his  indorsement.  Joseph  Watson  was,  there- 
fore, merely  a  surety,  as  to  whom  the  maker 
and  all  the  iudorsers  stood  in  the  relation  of 
principals;  and  the  plaintiff  below,  having,  by 
omitting  to  make  demand  and  give  notice,  dis- 
charged some  of  those  principals,  t.  e.,  the 
indorsers,  was  not  entitled  to  recover  against 
the  surety,  Joseph  Watson.     Astley  v.  Ray,  2 
Taunt..  212;  Brown  v.  Williams,  4  Wend.,  300. 

III.  The  note  and  guaranty  were  both  void, 
because   purchased   by  Daniel  M.   Frye,  the 
only  witness,  and  the  real  plaintiff  in  the  cause, 
contrary  to  the  statute  to  prevent  abuses  in  the 
practice  of  the  law.     41st  sess. ,  ch.  259;  L.  of 
1818,  278;  People  v.  Walbridge,  8  Wend.,  120. 

IV.  The  witness.  Daniel  M.  Frye,  was  inter- 
ested in  the  event  of  the  suit  and,  therefore, 
incompetent.     Stedman  v.  Gooch,  SEsp.  N.  P., 
3;  Bk.  v.  Gore,  15  Mass.,  80. 

V.  The  guaranty  was  void,  according  to  the 
Statute  of  Frauds,  for  want  of  a  consideration 
being  expressed  therein. 

After  advisement,   the   following  opinions 
were  delivered: 
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43O*]  *By  the  Chancellor.  The  testator 
in  this  case,  by  a  separate  and  distinct  instru- 
ment, which  contained  no  words  of  negotia- 
bility, and  was  not  indorsed  or  written  upon 
the  note,  guarantied  the  payment  of  a  note  at 
60  days,  drawn  by  W.  A.  Blackney  and  E.  C. 
Blackney,  payable  to  the  order  of  W.  Watson 
of  New  Milford,  W.  Watson  of  Pearl  St.,  and 
D.  S.  Tuthill,  for  $300;  which  guaranty,  as  the 
plaintiff  alleges,  was  executed  for  the  purpose 
of  enabling  one  of  the  indorsers  of  the  note  to 
raise  money  thereon  from  D.  M.  Frye.  Frye, 
who  held  the  note  and  guaranty  when  the  note 
became  due  and  payable,  or  rather  the  guar 
anty  and  a  note  not  correctly  described  in  such 
guaranty,  finding  that  the  validity  of  his  title 
to  the  note  would  be  disputed,  transferred  the 
note  and  the  guaranty  to  the  plaintiff  McLaren, 
who  sued  the  personal  representatives  of  the 
guarantor,  in  his  own  name,  to  enable  him  to 
use  Frye  as  a  witness  to  disprove  the  defense 
which  it  was  anticipated  would  be  set  up. 

Several  questions  were  raised  upon  the  ar 
gument,  which  I  have  not  thought  necessary 
to  notice,  as  I  am  perfectly  well  satisfied  that 
the  objection  that  this  separate  guaranty  was 
not  negotiable,  so  as  to  authorize  the  assignee 
to  bring  a  suit  thereon  in  his  own  name,  is  well 
taken.  A  guaranty  indorsed  upon  a  negotia- 
ble note,  whereby  the  guarantor  agrees  with 
the  holder  of  the  note  that  he  will  be  answer- 
able that  the  note  shall  be  paid  to  him  or  to  his 
order,  or  the  bearer  thereof,  when  it  becomes 
due,  is  probably  negotiable  by  the  transfer  of 
the  note  upon  which  it  is  written;  for  it  is  in 
fact  a  special  indorsement  of  the  note,  or,  more 
properly,  a  negotiable  note  in  itself.  But  to 
make  a  guaranty  negotiable  as  a  part  of  the 
note  to  which  it  relates,  it  must  be  on  the  note 
itself,  or  at  least  it  must  be  annexed  to  it — in 
the  nature  of  un  allonge  or  eking  out  of  the 
paper  upon  which  the  note  is  written. 

There  is  a  mercantile  guaranty,  recognized 
by  the  codes  of  commerce,  both  of  France  and 
Spain,  called  an  aval,  by  which  the  payment 
of  a  bill  of  exchange  may  be  guarantied.  When 
43 1  *]  *the  form  of  the  aval  is  such  that  it 
can  operate  as  a  general  indorsement,  it  will 
pass  to  any  subsequent  indorsee  or  holder  of 
the  hill,  in  the  same  manner  as  if  it  was  an  in- 
dorsement on  the  bill  itself;  but  when  it  is  re- 
stricted in  its  terms,  as  in  case  of  an  indorse- 
ment filled  up  without  words  of  negotiability, 
it  can  only  be  sued  by  the  person  to  whom  it 
is  given.  Code  of  Com.  France,  Rod.  Transl., 
b.  l.art,  142;  Code  of  Com.  Spain, in  French, by 
Foucher.  p.  165,  tit.  1,  sec.  6,  art.  477,  478.  But 
to  make  the  guarantor  liable  in  those  cases  the 
same  protests  and  notices  are  necessary  as  in 
the  case  of  a  real  indorser.  Crivelli,  Diet.  Du 
Droit,  tit.  Aval.  That  species  of  negotiable 
mercantile  guaranty,  is  not  even  co-extensive 
with  those  countries  where  the  civil  law  pre- 
vails; for  in  the  case  of  Cooky  v.  Lawrence,  4 
Mart.,  640,  the  Supreme  Court  of  La.  held  that 
a  guaranty  of  that  nature  was  not  known  to  the 
laws  of  that  State,  but  must  be  governed  by 
the  rules  of  other  special  contracts.  See,  also, 
3  Mart.  N.  S.,  659;  10  La.,  374.  And  Mr.  Bell, 
the  distinguished  commentator  on  the  com- 
mercial law  of  Scotland,  where  the  civil  law 
also  prevails,  distinctly  expresses  the  opinion 
that  the  separate  guaranty  of  a  bill  or  note  is 
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not  negotiable  so  as  to  authorize  a  subsequent 
holder  to  sue  on  it  in  his  own  name.  1  Bell, 
Cora,  on  Com.  Law  of  Scotland,  376. 

There  is  nothing  in  the  particular  circum- 
stances of  this  case,  which  can  justify  the 
court  in  overturning  the  established  principles 
of  law  relative  to  the  negotiability  of  written 
instruments,  for  the  purpose  of  enabling  the 
real  party  to  the  litigation  to  sell  his  interest  to 
a  third  person,  and  to  become  a  witness  to 
support  the  claim.  And  as  I  have  no  doubt 
as  to  the  correctness  of  the  decision  of  the  court 
below,  upon  the  question  I  have  thus  exam- 
ined, I  shall  vote  to  affirm  the  judgment. 

By  Senator  Verplanck.  Concurring  with 
the  Supreme  Court  in  their  view  of  the  other 
points  of  this  case  (such  *as  that  aris-  [*432 
ing  upon  the  competency  of  the  principal  wit- 
ness, and  the  question  of  variance),  I  shall  con- 
fine myself  mainly  to  the  consideration  of  the 
two  chief  points  to  which  the  argument  before 
us  was  principally  directed. 

The  first  of  these  is  as  to  the  operation  and 
effect  of  the  Statute  of  1818,  "to  prevent  abuses 
in  the  practice  of  the  law."  This,  it  is  con  tend- 
ed, renders  void  the  note  and  guaranty  in  the 
hands  of  a  subsequent  holder,  in  consequence 
of  their  having  been  purchased  by  Frye,  a 
practicing  attorney,  from  whom,  and  with 
knowledge  of  whose  disputed  title,  the  plaint- 
iff received  the  paper.  The  statute,  as  it  then 
stood  (before  the  revision),  inhibits  any  attor- 
ney at  law:  1.  From  buying  any  negotiable 
paper;  and  2.  From  lending  of  advancing 
money  "in  consideration  of  or  as  an  induce- 
ment to  the  placing  in  the  hands  of  such  at- 
torney, or  in  the  hands  of  any  other  person, 
any  debt,  demand,  or  chose  in  action,  for  col- 
lection." It  is  further  enacted,  that  whenever 
it  shall  appear  on  examination  "that  any  such 
chose  in  action  had  been  bought  or  procured, 
contrary  to  the  true  intent  and  meaning  of  this 
Act,  the  plaintiff  shall  be  nonsuited."  The  Act 
however,  expressly  excepts  from  its  operation 
the  receiving  such  paper  "in  payment  of  a 
debt  antecedently  contracted."  Moreover,  it 
contains  no  words  to  inhibit  an  attorney  from 
a  bonafide  loan  of  money,  receiving  therefor, 
as  collateral  security,  any  indorsed  negotiable 
paper  made  for  the  purpose  of  such  security, 
provided  it  be  a  loan  made  in  good  faith,  and 
not  as  an  inducement  or  cover  for  placing  such 
paper  in  his  hands  for  collection.  This  is  the 
fair  construction  of  the  statute,  according  to 
its  avowed  and  obvious  intent,  "the  preventing 
abuses  in  the  practice  of  law."  Nor  shall 
we  arrive  at  any  different  result  if  we  apply 
the  rule  of  a  strict  and  literal  interpretation. 

Now,  in  this  case,  there  was  evidence  of  a 
prior  debt  of  $100,  and  also  of  a  new  actual 
loan  of  $200  more,  for  all  which  a  note  of  $300 
with  guaranty  was  received  as  collateral  secu- 
rity; the  borrower  stating  *his  inten-  [*433 
tion.  and  reserving  the  right  to  pay  the  whole 
amount  and  take  up  the  note  before  it  became 
due.  The  evidence,  therefore,  of  Frye,  if  cred- 
ited by  the  jury,  was  sufficient  to  show  that 
the  transaction  was  merely  receiving  the  note 
in  part  as  collateral  security  for  satisfying  an 
antecedently  contracted  debt,  and  in  part  as 
security  for  an  additional  loan,  with  the  de- 
clared intention  and  reserved  right  of  the  bor- 
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rower  to  pay  the  debt  before  the  note  was  at 
maturity  and  thus  receive  back  his  security. 
Such  an  understanding  is  wholly  inconsistent 
with  any  agreement  or  understanding  of  an 
absolute  purchase  of  the  note  or  of  a  loan  made 
in  consideration  of  or  as  an  inducement  to  the 
placing  the  note  in  the  lender's  hands  for  col- 
lection. Such  a  transaction,  if  thus  proved,  is 
neither  within  the  letter  of  the  statute,  nor  con- 
trary to  its  policy  and  true  intent.  The  sub- 
sequent transaction,  as  it  appears  in  Frye's  tes- 
timony, showing  that  the  note  was  passed 
away  to  the  plaintiff  without  any  reference  to 
whose  hands  it  might  be  placed  in  for  collec- 
tion, is  equally  inconsistent  with  any  intended 
violation  of  the  statute.  If  the  whole  account 
of  the  business,  as  given  by  the  plaintiff's  wit- 
ness, was  correct,  then  this  was  not  an  illegal 
transaction  on  Frye's  part.  It  was,  therefore, 
properly  submitted  to  the  jury,  and  their  ver- 
dict shows  that  they  gave  credit  to  that  testi- 
mony. But  the  more  precise  language  and 
better  guarded  provisions  of  the  Revised  Stat- 
utes, on  this  subject,  have  made  this  question 
of  little  interest  or  importance  beyond  its  bear- 
ing upon  cases  like  the  present,  which  arose 
before  the  revision. 

II.  The  next  point  is  one,  the  decision  of 
which  must  materially  affect  and  regulate 
daily  commercial  usage  in  respect  to  loans  and 
discounts.  The  original  defendant  guaran- 
ties the  payment  of  an  indorsed  note,  made  for 
accommodation.  The  guaranty  is  written  on 
a  separate  paper,  and  describes  the  note,  with 
which  it  bears  contemporaneous  date.  It  is 
general  in  its  terms;  not  being  a  stipulation 
with  any  named  person,  but  is  in  the  broad 
434*]  and  *very  common  form,  "I  hereby 
guarantee  the  payment"  of  the  note,  which  it 
then  describes. 

It  is  now  maintained  that  such  a  guaranty 
being  a  promise  in  writing,  naming  no  prom- 
isee, can  take  effect  only  as  a  special  contract 
with  the  first  person  who  on  the  faith  of  it 
becomes  the  holder  of  the  note;  and  as  nocon- 
tract  or  mere  chose  in  action  is  negotiable,  ex- 
cept such  as  fall  within  the  definition  of  prom- 
issory notes  or  bills  of  exchange,  this  guar- 
anty, it  is  argued,  is  strictly  a  personal  con- 
tract between  the  guarantor  and  the  acceptor 
of  the  guaranty  only,  and  it,  therefore,  cannot 
be  transferred  so  as  to  be  enforced  in  the  name 
of  any  subsequent  party.  The  special  contract 
of  warranty,  therefore,  between  Watson  and 
Frye,  did  not  accompany  the  note  as  appurte- 
nant to  it  and  negotiable  with  it,  when  it  was 
indorsed  to  the  plaintiff.  The  Supreme  Court 
on  this  point,  intimate  the  opinion  that  had  the 
guaranty  been  written  on  the  note,  it  might 
have  been  treated  as  a  mere  indorsement,  by 
striking  out  the  special  words  and  leaving 
barely  the  indorsed  name;  but  they  hold  that  a 
separate  guaranty  of  a  negotiable  note  or  bill 
does  not,  like  an  acceptance  or  indorsement, 
run  with  its  principal,  but  must  end  where  it 
began,  like  a  bond  or  other  chose  in  action. 
This  intimation  of  the  distinction  between  the 
effect  of  an  indorsed  guaranty,  which  may  be 
converted  into  an  ordinary  indorsement  by 
striking  out  words,  and  that  of  a  stipulation 
of  guaranty  written  on  a  separate  paper,  seems 
to  be  in  contradiction  to  the  decision  of  the 
same  court  in  a  former  case.  In  Lamourieux 
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v.  Hevrit,  5  Wend.,  807,  they  are  expressly 
placed  on  the  same  ground.  It  was  there  held 
that  an  indorsed  guaranty  could  not  be  strick- 
en out  and  converted  into  a  bare  indorsement, 
but  that  every  guaranty  is  a  special  contract 
with  the  person  first  receiving  it,  and  can  be 
enforced  only  in  his  name.  "The  defendant," 
said  Ch.  J.  Savage,  "was  liable  upon  his  guar- 
anty, not  as  an  indorser,  but  as  the  party  to  a 
special  contract,  which  might  have  been  writ- 
ten on  a  separate  piece  of  paper  as  well  as 
*on  the  back  of  the  note."  If  these  [*435 
views  of  the  nature  of  the  contract  of  general 
guaranty  of  the  payment  of  bills  or  notes  be 
correct,  and  if  there  be  no  positive  rule  or  cus- 
tom of  the  law  merchant  giving  effect  to  guar- 
anties of  notes  or  bills,  so  as  to  make  them 
pass  with  the  paper  to  which  they  relate,  then 
I  do  not  see  how,  upon  the  principles  of  our 
law  as  to  the  assignment  of  choses  in  action, 
we  can  resist  the  conclusion  that  such  a  con- 
tract does  not  go  beyond  the  first  taker  of  the 
paper,  but  can  be  enforced  only  in  the  name  of 
the  actual  guarantee.  Let  us,  however,  exam- 
ine what  is  the  real  undertaking  or  promise  of 
such  a  guarantor. 

A  guaranty,  according  to  its  derivative  and 
essential  meaning,  is  the  warranty  of  some  act 
or  debt  of  another.  It  is  an  undertaking  that 
the  engagement  or  promise  of  some  other  per- 
son shall  be  performed.  In  its  legal  and  com- 
mercial sense,  it  is  an  undertaking  to  be  an- 
swerable for  the  payment  of  some  debt,  or  the 
due  performance  of  some  contract  or  duty 
by  another  person,  who  himself  remains  liable 
for  his  own  default.  Such  a  warranty  may  be 
either  of  a  prior  debt,  or  previously  subsisting- 
contract,  or  it  may  be  for  the  due  discharge  of 
some  future  debt  or  contract,  between  the  orig- 
inal party  and  some  other  person,  who  may 
give  him  credit.  In  the  first  case,  our  law, 
which  enforces  no  contract  not  supported  by 
some  consideration,  requires  that  there  be  some 
good  consideration  received  by  the  guarantor. 
In  the  other  case,  where  the  guarantor  holds 
out  his  engagement  of  secondary  liability  as 
an  inducement  to  any  one  who  may,  upon 
the  faith  of  that  promise,  give  credit  in  any 
way  to  a  third  person,  if  there  be  no  special 
consideration  of  benefit  received  and  acknowl- 
edged by  the  guarantor,  as  there  often  is.  yet 
the  same  consideration  of  debt  or  damage 
which  supports  the  claim  against  the  principal 
in  default,  equally  applies  to  and  supports  the 
right  of  action  against  the  guarantor.  This 
rests  upon  the  familiar  principle  that  a  suffi- 
cient consideration  for  any  contract  may  be 
either  an  actual  benefit  *to  the  party  [*436 
promising,  or  else  some  prejudice,  damage, 
suspension  of  right,  or  possibility  of  loss,  to 
the  party  to  whom  the  promise  is  made  or  prof- 
fered, and  by  reason  of  his  acceptance  thereof. 
8  Burr.,  1668,  per  Yates,  J.,  whose  definition 
is  adopted  in  1  Wms.  Saund.  211,  n.  2.  See, 
also,  Jones  v.  Ashburnham,  4  East,  455  ;  12 
Wend.,  881. 

With  whom,  then,  may  such  a  contract  be 
made?  Of  course  it  may,  as  in  other  contracts, 
be  made  with  a  specifically  named  or  described 
individual,  to  whom  the  promise  and  under- 
taking to  become  answerable  for  a  third  per- 
son is  addressed.  Such  an  offer  or  promise  to 
any  specified  individual  to  become  liable  for 
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the  debt  or  acts  of  another,  when  it  is  ac- 
cepted, by  giving  the  credit  or  trust  thus  guar- 
antied, is  complete,  and  it  can  only  be  enforced 
by  or  in  the  name  of  the  original  party  giving 
credit  on  such  guaranty.  When  the  default 
occurs,  the  promise  to  make  good  that  default 
becomes  binding,  and  like  other  choses  in  ac- 
tion, except  notes  and  bills,  it  is  confessedly  not 
negotiable  or  transferable  in  law,  so  as  to  give 
a  right  of  action,  in  his  own  name,  to  the  new 
holder. 

But  such  a  contract  of  warranty  may  be  also 
offered  and  perfected  without  any  individual 
being  named  in  the  stipulation  or  promise  of 
guaranty.  It  may  be  made  as  many  other  con- 
tracts are  made,  by  a  general  offer  to  any  one 
who  may  accept  the  terms,  and  in  such  case 
the  offer  when  accepted,  binds  the  promisor. 
Such  is  the  ordinary  case  of  a  contract  made 
by  effect  of  an  advertisement  or  public  notice, 
as  to  pay  a  certain  price  for  materials,  wheat, 
wood,  etc.,  delivered  at  a  specific  place  or  time. 
So,  too,  as  was  said  by  the  Chancellor,  Cobham 
v.  Upcott,  5  Vin.  Abr.,  527,  cited  in  Fell,  Guar- 
aaties,  44:  "If  a  man  make  offers  of  a  bargain, 
and  then  write  down  and  sign  them,  and 
another  person  take  them  up  and  prefer  his 
bill,  that  will  be  a  sufficient  agreement  to  take 
the  case  out  of  the  statute."  The  validity  and 
obligation  of  such  a  promise  or  undertaking, 
proffered  to  all  the  world,  and  accepted  by  an 
437*]  individual,  grow  out  of  the  very  nat- 
ure of  a  contract,  as  well  as  the  daily  usage 
and  necessities  of  life  and  business.  There  is 
no  need  of  authority  to  show  that  the  same  rule 
must  apply  to  the  similar  offer  of  guaranty. 
But  there  is  no  want  of  express  authority  on 
that  head.  Thus,  as  remarked  by  Judge  Cow- 
•en:  "In  Phillipps  v.  Sateman,  16  East,  355,  it 
was  not  denied  that  a  public  promise  by  ad- 
vertisement to  guaranty  the  notes  of  a  bank, 
upon  which  there  was  a  run,  would  bind  the 
promisor,  and  subject  him  to  action  at  the 
suit  of  those  who  should  forbear  to  press  the 
bank,  provided  a  consideration  had  been  duly 
expressed,  and  an  intent  had  appeared  so  to 
pay,  although  no  one  could  be  named."  So, 
again,  in  Walton,  Assignee,  v.  Dodson,  3  Carr. 
&  P.,  163,  it  was  held  of  a  guaranty  without 
address  to  any  person.  "Such  a  guaranty  will 
enure  to  the  benefit  of  those  to  whom  or  for 
whose  use  it  was  delivered."  Again;  in  one 
of  the  courts  of  our  own  country,  where  the 
guaranty  was  in  a  letter  to  the  person  for 
whose  benefit  it  was  to  be  used,  and  was  only 
a  general  undertaking  to  be  answerable  for  his 
purchases  to  a  certain  amount,  the  court  con- 
sidered it  as  a  guaranty  which  by  its  plain  in- 
tendment  might  be  offered  to  any  one  and  ac- 
cepted by  any  one.  "The  contract,  according 
to  its  legal  intent  is  proffered  to  anyone  who 
was  the  vendor  of  such  goods  as  the  purchaser 
wanted."  Bradley  v.  (Jury,  3  Greenl.,  233.  In 
•every  such  case,  the  undertaking  of  guaranty, 
though  general  in  its  offer,  becomes  when  ac- 
cepted, definite  and  binding  between  the  guar- 
antor and  the  person  acting  or  trusting  upon 
his  credit.  But  when  thus  made  definite  and 
conclusive,  the  same  broad  principle  of  the  law 
must  still  apply,  that  rights  of  action  not  made 
negotiable  by  statute  or  the  special  custom  of 
merchants  can  only  be  enforced  in  the  name 
of  the  direct  party  to  the  contract. 
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What  distinction,  then,  exists  between  the 
ordinary  commercial  guaranty,  as  of  a  credit 
for  goods  purchased,  and  a  guaranty  of  a  ne- 
gotiable bill  or  note?  There  is  a  clear  and 
*manifest  difference  in  the  substance  [*438 
of  the  contract  or  undertaking  itself  in  regard 
to  the  parties  to  whom  the  guaranty  is  prof- 
fered, and  by  whom  it  may  be  accepted,  al- 
though it  is  still  governed  by  the  same  general 
legal  principles.  The  ordinary  mercantile 
guaranty  of  a  debt,  or  a  purchase,  or  a  credit, 
is  a  stipulation  to  become  liable  for  another, 
for  some  specific  debt  or  debts  not  negotiable 
in  the  hands  of  a  creditor,  and  which  he  can- 
not pass  away.  When  the  debt  is  contracted 
on  such  a  guaranty,  the  primary  liability  can 
go  no  further  than  the  first  parties  ;  and  there- 
fore there  is  no  promise  or  undertaking  held 
out  by  the  guarantor,  to  any  other  person,  to 

five  a  subsequent  credit.  Not  so  as  to  the  un- 
ertaking  or  offer  made  by  a  guaranty  of  pay- 
ment of  negotiable  paper.  That  is  a  positive 
undertaking  and  a  promise  to  become  liable  for 
its  due  payment,  in  case  of  the  default  of  the 
original  parties,  and  this  offer  is  held  out  to 
every  person  who  may,  on  the  faith  of  it,  be- 
come the  legal  holder  of  such  paper.  It  is  a 
promise  or  undertaking  held  out  to  a  second, 
third  or  fourth  indorsee,  as  much  as  to  the  first 
holder;  and  the  last  of  these  who  advances  his 
money  upon  such  a  guaranty,  looks  as  much 
as  the  first  to  the  promise  of  the  guarantor. 
The  offer  is  of  an  indefinite  number~of  succes- 
sive guaranties,  whilst  in  the  case  of  a  guaran- 
ty of  payment  for  goods  bought  on  credit,  the 
offer  though  it  may  be  general  in  its  address,  is 
only  of  some  specific  transaction,  which  be- 
comes final  as  to  the  parties,  when  tne  offer 
is  accepted.  The  guaranty  may  not  be  nego- 
tiable in  itself  as  a  separate  contract,  but  it  is 
a  collateral  promise  to  any  and  each  in  his  turn 
of  the  persons  known  or  unknown,  who  may 
give  credit  to  a  negotiable  note,  coupled  with 
such  a  guaranty.  But  as  it  can  be  enforced 
only  by  the  holder  who  is  entitled  to  receive 
payment  from  the  parties  to  the  note  itself, 
there  can  be  no  breach  of  such  an  undertak- 
ing, or  any  cause  or  ground  of  action,  in 
respect  to  any  one,  who  after  having  made 
himself  a  party  to  the  contract,  parts  with  the 
note,  and  ceases  to  be  entitled  to  its  payment. 
I  cannot  *imagine  any  reason  of  jus-  [*439 
tice,  policy  or  legal  authority,  for  giving  legal 
effect  to  a  contract  of  guaranty  for  any  future 
credit  to  another,  preferred  in  writing  to  any 
person  indiscriminately  who  will  give  such 
credit,  which  does  not  equally  apply  to  the  re- 
mote holder  of  a  note  or  bill,  who  has  taken  it 
after  successive  intermediate  holders,  but  still 
upon  the  faith  of  the  original  guaranty.  He 
also  guaranties  the  payment  of  a  note,  by  the 
very  use  of  those  words,  and  in  their  common 
as  well  as  their  legal  meaning  and  understand- 
ing, holds  forth  this  undertaking  or  engage- 
ment. "I  promise  to  anv  person  who  may, 
upon  the  faith  of  this  promise,  become  by  pur- 
chase, discount  or  otherwise,  the  bona  fide 
holder  of  this  note,  to  pay  the  same,  in  case  of 
its  not  being  duly  paid  when  at  maturity." 

The  consideration  may  be  either  some  spe- 
cific payment,  security  or  benefit  to  the  guar- 
antor, or  it  may  be  merely  the  value  of  the  note 
paid  at  his  request,  and  on  his  credit,  to  the 
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person  for  whose  benefit  the  guaranty  is  made 
and  intended.  In  the  present  case,  the  con- 
sideration is  the  value  of  the  note,  acknowl- 
edged in  the  guaranty  itself  to  have  been  re- 
ceived, and  shown  in  evidence  to  have  been 
paid  in  cash,  at  the  request  of  the  guarantor.to 
Tu  thill,  the  last  indorser  at  the  date  of  the 
guaranty.  The  whole  contract  and  transaction, 
when  analyzed,  is  briefly  this  :  Watson,  as  an 
inducement  to  and  in  consideration  of  Frye's 
advancing,  at  his  request,  to  Tuthill  the  value 
of  a  certain  note,  upon  the  security  of  that  in- 
dorsed note  and  his  guaranty,  undertakes  and 
promises  for  the  benefit  of  Frye,  to  any  person 
who  shall  afterwards  take  and  hold  the  note, 
to  be  liable  for  the  payment  of  the  same,  if  not 
duly  paid  at  maturity.  Now  it  seems  plain  to 
me.  upon  the  common  principles  of  the  law  of 
contracts,  applied  to  the  nature  of  this  transac- 
tion, and  of  its  terms,  and  the  obvious  under- 
standing of  the  stipulation  itself,  that  such  a 
guaranty  of  negotiable  paper  can  be  enforced 
by  and  in  the  name  of  any  subsequent  holder 
44O*1  of  such  paper,  *whohas  taken  it  on  the 
good  faith  of  an  accompanying  guaranty, 
whether  written  on  the  back  of  the  note  or  upon 
a  separate  paper. 

I  must  add,  that  as  between  the  present  par- 
ties, the  statutory  requisition  of  the  considera- 
tion being  expressed  in  the  written  guaranty, 
does  not  in  my  view  apply,  as  it  is  a  transac- 
tion with  a  person  taking  the  note  after  the 
tender  of  guaranty  and  on  its  faith.  This  is 
not  a  collateral  but  an  independent  contract. 
It  is  a  new  contract,  upon  which  McLaren  took 
the  note,  and  his  injury  or  exposure  to  loss  is  a 
good  and  sufficient  consideration,  in  addition 
to  and  independently  of  any  past  and  received 
consideration. 

Whilst  the  general  principles  of  the  law  of 
contracts  and  the  analogy  of  the  decisions  as  to 
other  mercantile  guaranties,  proffered  gener- 
ally to  whomsoever  might  accept  them  and  give 
the  required  credit,  support  this  conclusion, 

1  find  no  authority  really  in  opposition   ex- 
cept that  of  Lamourieux  v.  Hewit,  before  cited. 
Most  of  the  cases  apparently  adverse  are  those 
where  the  guaranty  was,  in  fact  and  in  terms, 
a  special  agreement  with  an  individual  to  se- 
cure the  payment  of  a  debt  or  a  note  to  him 
specifically,  as  in  the  case  of  Harrington  et  al., 

2  Sch.  &  L.,  113,  before  Ld.  ChanceUar  Redes- 
dale,  where  the  contract  is  strictly  with  the 
first  parties,  and  confined  to  them;  and  it  was 
of  course  held  not  to  pass  with  the  indorsed 
paper  by  indorsement. 

The  statement  of  an  analogous  case  of  ad- 
mitted legal  effect,  and  governed  by  the  same 
principles,  may  place  the  present  question  in  a 
clearer  light.  Suppose  that  some  individuals 
interested  in  the  stock  of  a  chartered  bank  of 
doubtful  credit,  should  induce  some  well 
known  great  capitalist,  in  consideration  of  am- 
ple security  and  a  commission,  to  guaranty  the 
circulating  bills  of  the  bank  by  public  adver- 
tisement. His  undertaking  and  contract  then 
would  simply  be  this:  "  In  consideration  of 
certain  payments  and  securities,  I  promise  to 
any  one  who  shall  on  the  faith  of  this  guaranty, 

receive  as  money  the  bills  of  the bank, 

4-41*]  *lo  pay  the  amount  of  any  bills  so  re- 
ceived in  default  of  redemption  by  the  bank." 
Such  a  contract  is  allowed  by  our  Supreme 
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Court,  in  the  opinion  in  the  present  case,  to  be 
binding  on  the  party,  and  it  seems  to  be  so  con- 
sidered in  the  English  case  of  Phillipps  v.  Hake- 
man,  16  East,  355,  which  was  decided  on  other 
grounds  ;  but  where,  if  such  a  guaranty  had 
not  gone  beyond  the  first  taker,  the  objection 
would  have  been  fatal.  Independently  of  legal 
authority,  I  think  it  must  commend  its  own 
validity  to  the  common  understanding  of  men. 
Yet  such  a  guaranty  would  not  stop  with  the 
first  person  who  took  some  of  these  bills,  but 
would  go  on  with  each  bill  from  hand  to  hand, 
as  being  a  new  promise  to  each  successive  taker. 
If  it  did  not,  it  would  defeat  its  own  intention, 
and  be  utterly  useless;  yet  that  imaginary  case 
differs  from  the  present  only  in  the  guarantied 
paper  being  made  payable  to  bearer,  or  being 
intended  for  circulation  as  money,  and  in  the 
guaranty  being  printed  daily  in  a  newspaper, 
or  once  written  on  a  single  sheet.  If  the  prin- 
ciple be  sound  and  legal  in  the  one  transaction, 
it  must  be  equally  so  in  the  other.  Such  are 
the  grounds  upon  which  my  mind  came  to  the 
conclusion,  that  the  decision  of  the  Supreme 
Court  should  be  reversed,  and  that  of  the  Su- 
perior Court  of  the  City  of  N.  Y.,  sustaining 
the  charge  and  direction  of  Judge  Oakley,  af- 
firmed. This  conclusion  is  much  strengthened 
in  my  mind  by  considerations  of  great  public 
policy,  as  it  would  give  legal  effect  to  a  usage 
of  guaranty  of  long  continuance,  of  very  great 
commercial  convenience,  and  of  general  and 
constant  practice  in  every  part  of  our  State  in 
all  kinds  of  business.  The  contract  is  as  fair 
and  just  in  itself,  as  it  is  useful  to  the  public. 
The  opinion  I  have  expressed  as  to  its  legal 
character  and  effect,  is.moreover,  corroborated 
by  another  view  of  the  law  of  the  case  accord- 
ing to  general  commercial  usage  and  authority, 
which  I  think  correct,  though  I  do  not  rest  my 
decision  mainly  upon  it;  but  as  it  results  in  the 
same  conclusion  with  the  reasons  already  given, 
I  shall  briefly  *state  it.  Bills  of  exchange  [*4  4  2 
are  negotiable  according  to  the  "  custom  of 
merchants  ;"  and  "the  law  of  merchants,  and 
the  law  of  the  land,"  said  Ld.  Mansfield,  "are 
the  same."  Promissory  notes  are  made  nego- 
tiable by  statute,  which  declares  that  they 
shall  have  the  same  effect  and  be  negotiable  in 
like  manner  as  inland  bills  of  exchange, accord- 
ing to  the  custom  of  merchants.  Now,  the 
custom  of  merchants  as  to  bills  of  exchange  is 
not  merely  the  local,  mercantile,  habitual  and 
ordinary  usage  of  England,  but  it  was  and  is 
that  of  the  civilized  commercial  world,  bills  of 
exchange  having,  as  all  our  text  writers  (Black- 
stone,  Kent  and  others),  inform  us,  grown  into 
use  originally  on  the  continent  of  Europe,  and 
passed  over  with  the  extension  of  commerce 
into  England.  The  continental  law  and  cus- 
tom of  merchants  accompanied  the  usage  into 
that  country,  from  which  we  have  obtained 
alike  the  usage  and  the  law.  Thence  it  is  that 
the  work  of  Pothier  "  On  the  Contract  of  Ex- 
change," or  negotiable  paper,  is  of  authority, 
and  is  cited  in  England  as  to  the  mere  techni- 
cal and  arbitrary  usages  of  that  law  ;  and  as 
well  as  the  other  and  greater  works  of  that 
learned  and  philosophical  jurist  upon  the  gen- 
eral principles  of  contracts,  "is  alike  law  at 
Orleans  and  at  Westminster  Hall."  The  cus- 
tom of  general  proffers  or  undertakings  of 
guaranty  of  negotiable  paper,  intended  to  ac- 
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company  the  paper,  has  not  become  very  com- 
mon in  England,  so  as  to  give  rise  to  litigation 
in  the  courts,  as  I  find  no  decision  there  either 
expressly  affirming  or  denying  their  effect  in 
the  hands  of  subsequent  holders.  But  the  va- 
lidity of  the  usage  seems  to  be  taken  for  grant- 
ed in  the  modern  case  already  cited  of  Phillippa 
v.  Bateman,\Q  East,355,  where  a  separate  adver- 
tisement of  guaranty  of  notes  of  a  bank  in  doubt- 
ful credit,  would  have  been  allowed  to  have 
been  valid  and  binding,  had  it  not  been  for  oth- 
er legal  difficulties.  On  the  Continent  of  Europe 
such  a  practice  of  guaranty  is  well  known. 
This  guaranty  of  negotiable  paper  is  called 
aval  by  the  French,  and  avallum  by  the  German 
443*]  civilians.  The  present  French  Code  *of 
Commerce  declares  that  the  payment  of  a  bill 
of  exchange,  independently  of  the  acceptance 
and  indorsement,  may  be  secured  by  a  guar- 
anty. Par  un  aval.  This  guaranty  is  given  by 
a  third  person,  either  on  the  bill  itself  or  by  a 
separate  writing.  Code  de  Commerce,  Liv.  1, 
tit.  8,  sees.  141, 142.  The  person  thus  guaran- 
tying is  bound  in  the  same  manner  as  the 
drawer  and  indorser.  The  same  article  is 
found  in  the  Code  of  Napoleon's  own  time, 
regulating  the  law  of  the  then  French  Empire, 
and  it  is  still  in  this  respect  as  it  was  before, 
the  law  of  Belgium,  Holland,  and  a  large  part 
if  not  all  of  Italy  and  Germany.  It  was.indeed, 
but  the  declaring  and  recognizing  the  former 
law  of  Germany  as  it  is  found  in  Heineccius, 
Elementa  Juris  Cambialis,  and  of  France  as  ex- 
pounded by  Savary  and  Pothier.  This  last  or- 
acle of  continental  commercial  law  says  that 
the  guaranty  may  be  either  special,  of  accept- 
ance, or  of  a  particular  indorsement,  or  gener- 
al, which  last  gives  to  the  holder  the  same 
right  of  action,  which  any  party  may  have 
against  the  drawer.  The  strict  form  he  states 
to  be  the  writing  or  signing  upon  the  bill  itself; 
but  he  adds,  that  "an  experienced  merchant 
informs  him  that  guaranties  (avals)  in  this  form 
are  scarcely  any  longer  in  use;  and  that  they 
were  commonly  made  by  a  separate  writing 
(par  un  billet  separe)."  Pothier,  Contrat  de 
Change,  pt.  2,  sec.  50. 

The  same  custom,  and  the  same  legal  rule, 
prevail  also  in  Scotland,  where  the  law  mer- 
chant as  to  negotiable  paper  is  so  closely  as- 
similated to  that  prevailing  in  England,  that 
the  decisions  of  Westminister  Hall  on  that  sub- 
ject are  familiarly  cited  as  authority  in  the 
courts  and  the  books.  Mr.  Bell,  in  his  Com- 
mentaries on  the  Law  of  Scotland,  1  Com.,  376, 
after  stating  the  question,  "  whether  the  in 
dorsation  of  a  bill  which  has  been  guarantied 
by  a  separate  letter,  accompanied  by  delivery 
of  the  letter  of  guaranty,  will  give  the  same 
right  as  if  the  letter  itself  were  a  negotiable  in- 
strument," adds,  that  "  it  is  generally  held  by 
bankers,  that  when  they  thus  acquire  a  right 
444*]  to  the  guaranty,  *they  are  entitled  to 
payment  from  the  surety,  as  if  the  letter  had 
been  originally  addressed  to  themselves,"  and 
that  in  conformity  with  this  understanding,  it 
had  been  so  adjudged  in  the  highest  court  of 
judicature.  He,  indeed,  criticises  the  ground 
of  the  decision,  but  the  case  of  Sir  W.  Forbes  v. 
McNab  [19  Fac.  Coll.,  187],  decided  by  the 
Lords  of  Sessions,  which  he  cites  and  states, 
recognizes  the  usage  and  sanctions  its  legal  ef- 
fect. I,  therefore,  think  it  probable,  that  this 
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"  custom  of  merchants  "  has  passed  over  to  us 
from  our  early  Dutch  colonists,  or,  perhaps, 
more  recently  from  Scotch  and  French  mer- 
chants settled  among  us,  without  having  first 
traveled  hither  through  the  courts  or  the  count- 
ing houses  of  England.  The  custom  of  a  gen- 
eral and  indefinite  guaranty,  either  on  the  note 
or  bill,  or  on  a  separate  paper  referring  to  it,  is 
well  known  to  be  common  among  our  men  of 
business  in  this  State,  and  it  is  with  the  un- 
derstanding of  its  passing  with  the  note.  If  this 
were  merely  a  local  custom  here,  it  could  not 
control  or  contradict  the  settled  law  of  the 
land;  but  it  rather  appears  to  be  a  part  of  the 
universal  custom  of  merchants  as  to  negotia- 
ble paper,  in  ordinary  use  here,  as  well  as  on 
the  Continent  of  Europe;  but  which,  not  hav- 
ing been  equally  common  in  practice  in  En- 
gland, has  never  received  the  positive  sanction 
of  any  adjudication  there.  I  submit  these  views 
of  history,  and  authority  bearing  on  this  ques- 
tion, to  the  consideration  of  those  members  of 
the  court  who  may  not  be  satisfied  to  rest  their 
decision  solely  upon  the  application  of  those 
great  principles  of  the  doctrine  of  contracts,  to 
the  stipulation  of  guaranty, upon  which  I  main- 
ly rely. 

I  will  notice  briefly  one  other  point  of  the  ar- 
gument. It  has  been  maintained  that  Watson 
was  a  mere  surety,  and  that  there  being  no 
proof  of  demand  and  notice  to  the  indorsers, 
previous  to  the  guaranty,  no  recovery  could  be 
had  against  the  surety.  Judge  Cowen's  reply 
to  this  is  conclusive.  The  objection  was  not 
raised  at  the  trial.  Had  it  been,  demand  aud 
notice  might  have  been  shown,  or  it  might  have 
been  proved  that  the  defendant  received  it,  or 
*that  he  was  the  principal  in  the  trans  [*445 
action.  But,  independently  of  this  technical  an- 
swer, the  objection  cannot  be  maintained.  The 
obvious  and  general  understanding  of  a  guar- 
anty of  payment  of  a  note,  is  never  that  the 
guarantor  puts  himself  in  the  place  of  an  in- 
dorser, who  makes  merely  a  conditional  un- 
dertaking to  pay  upon  default  of  the  maker, 
provided  due  demand  shall  have  been  made 
and  notice  given,  but,  as  C h.  J.  Spencer 
said  :  "  The  undertaking  is  not  conditional, 
it  is  absolute,  that  the  maker  shall  pay  the 
note  when  due,  or  that  the  defendant  will 
himself  pay  it."  Allen?.  Rightmere.  20  Johns., 
365.  Accordingly,  the  decisions  and  text  books 
all  agree  that  an  absolute  guaranty  of  payment 
of  a  note  or  bill  waives  demand  and  notice  of 
non-payment.  Breed  v.  Hitthause,  7  Conn.,  528; 
2  Kent.  Com.,  124. 

I  have  just  seen,  since  preparing  this  opin- 
ion, in  the  volume  of  Wendell's  Reports,  pub- 
lished since  the  argument  of  this  cause,  a  de- 
cision of  the  Supreme  Court  on  a  case  nearly 
analogous  to  the  present,  with  which  I  entire- 
ly concur,  for  the  same  reasons  which  induce 
me  to  dissent  from  their  decision  here;  and  I 
think  it  supports  and  fortifies  the  conclusions 
I  have  above  stated.  It  is  the  case  of  Ketrhett 
v.  Burns,  24  Wend.,  456,  on  a  guaranty  in- 
dorsed on  a  note  which  was  payable  to  S.  or 
bearer,  the  guaranty  being  of  payment  to  S. 
or  bearer.  This  was  held  good  in  the  hands  of 
a  subsequent  bearer,  and  negotiable  in  itself, 
not  as  a  mere  indorsement,  striking  out  the 
guaranty.  The  Chief  Justice  considered  it  as 
"an  absolute  promise  to  pay  the  note,  if  the 
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maker  fail.  It  is  a  new  note  for  the  payment 
of  the  money  upon  full  consideration,  and  as 
it  is  made  payable  to  S.  or  bearer,  it  is  negoti- 
able." Now,  a  promise  of  guaranty  to  the  fut- 
ure bearer  of  a  note,  payable  to  bearer,  differs 
nothing,  to  my  understanding,  from  the  same 
promise  made  to  the  future  holder  of  a  note 
payable  to  order  but  indorsed  in  blank,  and  so 
passing  by  delivery.  If  the  contract  end  with 
the  first  taker  and  cannot  be  enforced  by  a  sub- 
sequent one,  as  to  the  note  payable  to  order, 
446*]  *why  should  it  be  otherwise  as  to  a 
subsequent  holder 'of  the  note  payable  to  bear- 
er? The  guaranty  cannot  be,  literally  speak- 
ing, a  new  note,  for  it  is  a  note  payable  on  a 
contingency:  on  default  of  payment  by  maker, 
Bull.  N.  P.,  272  and,  therefore,  not  a  negotia- 
ble note.  If  good  in  the  hands  of  the  bearer 
or  holder,  as  I  doubt  not  it  is,  it  is  so  on  the 
general  principle  of  the  law  of  guaranty. 

The  affirming  the  decision  now  under  review, 
would,  I  fear,  leave  the  law  on  this  interesting 
point  of  constant  occurrence,  unsettled  and 
contradictory.  On  the  other  hand,  a  reversal 
establishing  the  general  rule  that  a  guaranty  of 
negotiable  paper,  in  any  form,  may  be  en- 
forced by  any  one  who  takes  such  paper  on  its 
faith,  would  simplify  and  harmonize  the  whole 
law,  in  conformity  with  the  usages  and  con- 
venience of  business,  and  the  spirit  and  intent 
of  all  similar  transactions. 

By  the  President  of  the  Senate.  Although 
several  points  of  minor  importance  have  been 
made  in  the  progress  of  this  case,  the  main 
question  presented  for  the  consideration  and 
decision  of  this  court  is,  whether  a  separate 
guaranty  of  the  payment  of  a  promissory  note 
can  be  made  so  negotiable  as  to  run  along  with 
the  note,  and  be  available,  in  his  own  name,  in 
the  hands  of  any  holder  of  the  note,  other  than 
the  party  to  whom  the  guaranty  was  originally 
given?  This  question,  although  of  considera 
ble  general  importance,  is  of  peculiar  interest 
to  a  commercial  community.  The  transfer, 
from  hand  to  hand,  of  negotiable  paper,  with 
their  various  collateral  guaranties,  enters  so 
constantly  into  the  hourly  transactions  of  com- 
merce, that  it  is  of  great  importance  that  the 
law  determining  the  precise  character  and  ef- 
fect of  these,  should  be^well  settled  and  well 
known.  Indeed,  in  no  department  of  human 
affairs  are  fixedness,  uniformity,  and  general 
knowledge  of  the  laws,  so  important  and  nec- 
essary, as  in  the  various  operations  of  trade 
and  commerce.  Merchants  contract  with  ref- 
erence to  the  laws.  Their  rights  and  their  ob- 
447*]  ligations  *are  determined  by  them.  It 
is  all  important,  therefore,  that  those  laws 
should  be  fixed  and  known.  This  is  not  more 
essential  to  the  safety  than  it  is  to  the  prosperi- 
ty of  commerce;  and  should  be  kept  steadily  in 
view  in  the  legislation  and  judicial  proceedings 
of  every  enlightened  government  that  would 
foster  and  protect  its  foreign  and  inland  trade. 

In  all  ages  of  the  world  it  has  been  the  policy 
of  all  civilized  nations  to  treat  commerce  with 
great  favor  and  regard.  Its  advancement  and 
protection  have  been  the  object  of  public 
treaties;  while  its  usages  have  constituted  no 
inconsiderable  part  of  municipal  and  interna- 
tional law.  So  great  has  been  the  deference  paid 
to  the  custom  of  merchants,  that  it  has  not 
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only  been  received  as  law  in  itself,  but  has 
even  been  permitted  materially  to  modify  the 
common  law  of  the  land.  In  England,  so  early 
as  the  reign  of  James  I. ,  Ch.  J.  Hobart  declared 
the  custom  of  merchants  to  be  a  part  of  the 
common  law,  of  which  the  judges  ought  to 
take  notice,  Vanheath  v.  Turner,  Winch.,  24; 
and  Ld.  Coke,  in  his  2  Institutes,  p.  404,  speak- 
ing of  the  Lex  Mercatoria,  says,  "which,  as 
hath  been  said,  is  part  of  the  laws  of  this 
realm." 

It  is  a  general  rule  of  the  common  law,  that 
choses  in  action  are  not  negotiable.  But  so 
early  as  the  fourteenth  century,  in  conformity 
with  the  custom  of  merchants,  and  for  the  ben- 
efit of  trade,  an  exception  was  made  to  this 
general  rule  in  favor  of  foreign  bills  of  ex- 
change ;  and  in  the  seventeenth  century  a  sim- 
ilar exception  was  made  in  favor  of  inland 
bills.  Promissory  notes,  from  the  same  influ- 
ence and  with  the  same  view,  to  the  encourage- 
ment of  trade,  came  very  soon  to  enjoy  the 
same  favor,  and  be  invested  with  the  same  gen- 
eral characteristics.  They  continued  to  be  so 
considered  and  so  treated  until  their  character 
was  drawn  in  question  by  Ld.  Ch.  J.  Holt,  in 
the  case  of  Clerk  v.  Martin,  in  1702,  2  Ld. 
Raym.,  757,  and  1  Salk.,  129.  He  denied  that 
a  promissory  note,  by  the  custom  of  merchants, 
had  the  character  of  an  inland  bill  of  ex- 
change ;  *or  that  an  action  of  debt[*448 
could  be  maintained  upon  it  as  such.  The  sev- 
eral cases  of  Potter  v.  Pearson,  2  Ld.  Raym., 
759  ;  Burton  v.  Souter,  Id.,  774  ;  Williams  v. 
Cutting,  Id.,  825  ;  and  Duller  v.  Crips,  in  1703, 
6  Mod.,  29,  followed  that  of  Clerk  v.  Martin, 
and  adopted  its  doctrine.  In  the  latter  case, 
however,  the  court  adjourned  without  coming 
to  any  decision.  What,  therefore,  would  have 
been  its  judgment,  in  that  case,  was  at  the 
time  considered  doubtful.  These  doubts  as  to 
what  was  the  law  upon  this  subject,  whether 
originating  in  Ld.  Holt's  excited  controversy 
with  the  goldsmiths  of  Lombard  St.,  or  in  calm 
and  deliberate  judgment,  is  immaterial,  they 
led  to  the  enactment  of  the  Statute  of  the  3d 
and  4th  of  Ann.  Without  here  stopping  to 
consider  the  much  agitated  question,  whether 
this  statute  was  the  enactment  of  new  law, 
or  merely  declaratory  of  that  which  had  be- 
fore existed,  but  which  had  been  drawn  into 
doubt  by  recent  decisions,  it  is  sufficient  that, 
so  far  as  regards  promissory  notes,  it  was  sub- 
stantially re-enacted  by  the  Legislature  of  this 
State  in  1788.  It  was  revised  and  simplified  in 
1801,  and  again  revised  and  incorporated  in  the 
Revised  Statutes  of  1880.  It  has  since  contin- 
ued, and  is  now  the  law  of  this  State. 

The  question  here  arises,  whether  this  guar- 
anty, written  on  a  separate  piece  of  paper,  can 
be  brought  within  the  provisions  of  this  statute, 
so  as  to  make  it  negotiable  and  enable  the  hold- 
er of  the  note  and  guaranty  to  bring  an  action 
on  the  latter  in  his  own  name  ?  It  is  certain 
that  the  guaranty  is  not  in  terms  embraced 
within  the  statute  ;  and  it  would,  in  my  judg- 
ment, be  most  dangerous  to  extend  the  equity 
of  the  statute  so  far  as  to  include  this  case 
within  its  undefinable  limits.  Waiving,  then, 
as  before,  the  question  whether  the  statute  be 
the  enactment  of  new,  or  merely  the  declaring 
of  the  old  law  ;  and  even  admitting  the  latter, 
let  us  inquire  whether  that  custom  of  mer- 
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chants,  which,  for  the  benefit  of  trade,  made 
the  promissory  note  negotiable,  can,  for  the 
449*]. same  purpose,  be  made  *to apply,  with 
like  effect,  to  the  separate  guaranty  of  such 
promissory  note  ?  It  is  believed  that  no  such 
custom  of  merchants  has  ever  existed,  or  does 
now  exist,  in  this  or  any  other  country;  and  on 
the  contrary,  in  adopting  the  doctrine  advanced 
on  the  part  of  the  plaintiff  in  error  in  this  case, 
this  court  would  be  carrying  the  law  on  this 
subject  one  step  beyond  the  legislation  or 
known  and  acknowledged  custom  of  merchants 
in  any  country.  It  is  true,  that  the  Commer- 
cial Codes  of  France  and  Spain  and  the  edicts 
of  some  of  the  German  States,  do  recognize  as 
negotiable  a  separate  guaranty  of  promissory 
notes  and  bills  of  exchange.  These  separate 
guaranties  are  called,  in  the  two  former  coun- 
tries, aval,  and  in  the  latter  avallum.  But  in 
their  character  and  effect,  they  are  to  all  in- 
tents and  purposes  indorsements.  They  give 
the  same  rights,  and  impose  the  same  obliga- 
tions. To  charge  him  who  has  given  the  aval 
or  avallum,  the  same  notice  of  demand  and  non- 
payment is  necessary.  The  French  Code  is  as 
follows:  "Le  donneur  d'aval  est  tenu  solidaire- 
ment,  el  par  les  mdmes  voir  que  les  tireurs  et  en- 
dorseurs,  sauf  les  conventions  differentes  des  par- 
ties." Tome  1,  tit.  8,  sec.  8,  art.  42.  The  Span- 
ish Code  declares  :  "Si  I'aval  est  concu  en  termes 
generaux,  et  sans  restriction,  celui  qui  le  fournit 
repond  du  paiement  de  la  lettre,  de  la  meme  ma- 
miese  et  dans  les  memes  formes  que  la  personne 
dont  il  se  rend  gar  ant."  Sec.  6,  art.  478.  It 
will  thus  be  perceived  that  the  aval,  whether 
on  the  note  or  bill  itself,  or  a  separate  piece  of 
paper,  and  it  may  be  either,  is,  in  effect,  an  in- 
dorsement, giving  the  same  rights  and  impos 
ing  the  same  and  no  other  obligations;  whereas 
the  guaranty,  under  our  laws,  is  a  special  and 
absolute  contract  for  the  payment  of  the  note 
or  bill,  waiving  the  right  to  notice  of  demand 
and  non-payment,  by  the  maker  or  acceptor. 
In  adopting  the  doctrine  contended  for,  there- 
fore, this  court,  while  it  would  impose  upon 
the  guarantor  all  the  obligations  of  an  indorser 
or  one  who  gives  an  aval,  would  deprive  him  of 
the  important  right  to  notice,  enjoyed  by  the 
45O*]  *latter  two,  and  often  essential  to  the 
safety  of  the  party  entering  into  such  obliga- 
tions. The  court  would  thus,  as  before  re 
marked,  carry  the  law  upon  this  subject  one 
step  beyond  the  legislation  of  any  country,  or 
any  known  custom  of  merchants.  It  would, 
in  short,  be  new  law,  and  for  its  establishment 
would  require  the  exercise  of  legislative  rather 
than  of  judicial  power.  Hitherto  the  courts  of 
this  State  have  wisely,  I  think,  adhered  to  the 
general  rule,  that  to  charge  a  party  as  an  in- 
dorser of  negotiable  paper,  his  name,  or  the 
name  of  his  firm,  must  be  written  upon  the 
paper  itself,  or  un  allonge.  A  separate  guar- 
anty of  such  paper  has  been  considered  only 
as  a  special  contract,  not  negotiable,  and  of 
course  available  in  his  own  name  only -by  the 
party  to  whom  it  was  originally  given. 

Our  courts  have  recognized  as  good  indorse- 
ments on  negotiable  paper  in  the  form  of  a 
guaranty  and  in  terms,  negotiable,  being  to 
order  or  bearer,  but  on  the  ground  that  these 
were  in  effect  new  bills  and,  therefore,  valid 
as  such,  and  not  merely  as  guaranties  of  the 
original  paper  so  indorsed.  This  was  the  re- 
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cent  case  of  Ketchell  v.  Burns,  24  Wend.,  456, 
and  of  other  previous  cases. 

It  is  true  our  statutes  do,  as  the  law  did  be- 
fore, authorize  a  separate  acceptance  of  a  bill 
of  exchange.  If  in  this  provision  of  the  stat- 
ute, and  in  the  interests  of  commerce,  a  reason 
is  supposed  to  exist  equally  applicable  to  a  sep- 
arate indorsement  or  guaranty  of  the  payment 
of  negotiable  paper,  let  the  aid  of  the  Legisla- 
ture be  invoked  to  give  that  provision  such  ex- 
tension. This  court  has  no  power  to  do  so, 
even  if  it  were  universally  admitted  to  be  de- 
sirable. What  would  be  wise  or  desirable  law 
is  one  thing;  what  is  actually  the  law  may  be 
another  and  a  very  different  thing.  While  the 
former  regards  exclusively  the  Legislature,  the 
judiciary  can  be  governed  only  by  the  latter. 

In  this  case,  therefore,  concurring  fully  in 
the  judgment  of  the  Supreme  Court,  and  in  the 
satisfactory  reasons  given  *for  that  [*45 1 
judgment  in  the  opinion  of  Mr.  J.  Cowen,  I 
shall  vote  for  an  affirmance. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ?— 3  members  of  the  Court 
answered  in  the  affirmative,  and  12  in  the  neg- 
ative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in-3  Hill.  585  ;  5  Hill,  643,  646;  64  N.  Y.,  45;  4 
Hun,  125  (21  Am.  Rep.,  585);  6  Barb.,  298, 550:  10  Barb., 
386;  22  Barb.,  518 ;  38  Barb.,  116;  6T.  &  C..389;  130 
Mass.,  418 :  36  Mo.,  607 ;  43  N.  J.  L.,  133 ;  28  Am.  Rep., 
344  (54  Miss.,  6) :  39  Am.  Rep.,  555  (14  Vroom.,  133.) 


ADAMS  v.  STEVENS  &  CAGGER. 

Counsel  Fees — Action  for,  When  Lies. 

An  action  at  law  lies  by  a  counselor  against  bis 
client,  upon  a  contract  either  express  or  implied,  to 
recover  compensation  for  services  rendered.  He 
may  recover  under  a  quantum  me.ruit, notwithstand- 
ing1 the  provisions  of  the  Fee  Bill  established  by  the 
Legislature. 

Whether  a  party  who  performs  the  duties  of 
counsel,  in  a  cause  of  which  he  has  charge  as  attor- 
ney, is  entitled  on  an  implied  promise  merely,  to 
recover  of  his  client  for  services  as  counsel  any- 
thing beyond  the  amount  specified  in  the  Fee  Bill, 
qucere. 

Citations— 1  Rep.  in  Ch.,  38;  4  T.  R.,  317;  2  Camp. 
N.  P..  441 ;  1  Peake.  N.  P.,  96,  123  ;  3  Bl.  Com.,  29.  n. 
12 ;  1  Dupin,  aine,  39,  110-,  698 ;  Merlin,  art.  Honor- 
aires:  tit.  Avocat,  sec.  13;  2Ersk.,  Inst.  by  MacAl- 
lan,  695;  Stair,  Inst.,  by  Brodie,  B.  1,  tit.  12,  art.  5,  and 
n.  b ;  2  Bell,  Law  Die.  tit.  Fees :  3  Ersk.  Inst.,  tit.  3, 
art.  32:  Mor.  Die.  of  Decis.,  11418.  11421,  2;  3  Cai.,  118; 
Sirey.  Recuel  Generale  de  Lois,  torn.,  22,  pt.  2.  p.141 ; 
torn.  29,  pt.  2,  p.  287  ;  2  R,  S.,  517,  542,  sec.  5 ;  R.  8., 
tit.  3,  ch.  10,  pt.  3. 

TERROR  from  the  Supreme  Court.  An  ac- 
JjJ  tion  was  brought  by  Stevens  &  Cagger 
against  Adams,  for  the  services  of  Stevens  as 
counsel  in  arguing  two  causes  for  the  defend- 
ant, in  this  court.  The  case  was  heard  by 
referees  who  made  a  report  in  favor  of  the 
plaintiffs  for  $300,  which  the  defendant  moved 
to  set  aside,  on  the  ground  that  an  action  does 
not  lie  for  the  recovery  of  compensation  for 
services  rendered  as  counsel,  beyond  the  fee 
prescribed  by  statute,  viz.:  $3.75,  in  each 
cause.  Messrs.  Stevens  &  Cagger  were  not  the 
attorneys  of  Adams  in  the  prosecution  of  the 
writs  of  error,  but  Mr.  Stevens  was  retained 
as  counsel  by  Adams  to  argue  the  two  causes. 
The  Supreme  Court  refused  to  set  aside  the 
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report  and  rendered  judgment  for  the  plaint- 
iffs. See  the  opinion  delivered  by  Mr.  J.  Cow- 
en,  in  the  Supreme  Court,  28  Wend.,  57,  et 
seq.  The  defendant  sued  out  a  writ  of  error. 
The  cause  was  argued  here  by, 
452*].  *Mr.  D.  Wright,  for  plaintiff  in 
error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  The  question  pre- 
sented in  this  case  is,  whether,  by  the  laws  of 
this  State,  a  counselor  who  is  employed  to  ar- 
gue a  cause  for  his  client,  under  an  agreement 
to  pay  him  a  greater  compensation  for  his  serv- 
ices than  the  nominal  counsel  fee  mentioned 
in  the  statute,  can  sustain  an  action  to  recover 
that  compensation.  Blackstone  lays  it  down 
as  the  established  law  of  England,  that  a  coun- 
selor cannot  sustain  a  suit  for  his  fets  ;  and  he 
cites  for  this  purpose  the  case  of  Moor  v.  Row, 
1  Rep.  in  Ch.,  38,  in  the  time  of  Ld.  Coven- 
try, 1629,  where  a  demurrer  was  allowed  to  a 
bill  brought  by  a  counselor  against  a  solicitor 
for  counsel  fees,  which  the  latter  had  agreed 
to  account  for  periodically.  He  also  refers  to 
the  decree  of  the  Emperor  Claudius,  men- 
tioned by  Tacitus,  limiting  the  amount  of 
gratuity  which  the  advocate  should  be  per- 
mitted to  receive.  It  has  also  more  recently  been 
decided  in  England,  that  the  practice  of  phys- 
ic is  a  mere  honorary  employment  ;  and  that 
the  medical  practitioner  cannot  by  suit  recover 
a  compensation  for  his  services,  but  must  be 
content  to  take  such  compensation  only  as  is  vol- 
untarily offered.  Chorky  v.  Bolcot,  4  T.  R., 
317  ;  Lipucombe  v.  Holmes,  2  Camp.,  441.  I  am 
not  aware  of  any  case  in  which  it  has  been  de- 
finitively decided,  even  in  England, that  a  bar- 
rister cannot  recover  upon  an  express  contract 
to  pay  him  a  specific  sum  for  his  services  as 
counsel  ;  but  in  the  case  of  Turner  v.  Philips, 
1  Peake,  N.  P.,  123,  in  which  Ld.  Kenyon  ex- 
pressed the  opinion  that  money  paid  to  a  bar- 
rister for  his  services  could  not  be  recovered 
back,  he  mentioned  it  as  the  general  opinion 
of  the  profession,  that  the  fens  of  barristers 
and  physicians  were  as  a  present  from*  the 
453*]  client  or  patient,  and  not  a  *payment 
or  compensation  for  services.  It  was  upon 
this  principle,  I  presume,  that  he  decided  the 
case  of  Fell  v.  Brown,  Id.,  96,  where  he  held 
that  an  action  would  not  lie  against  a  barrister 
for  gross  negligence  in  conducting  the  cause 
of  his  client. 

This  rule  of  considering  the  services  of  bar- 
risters and  physicians  as  gratuitous  merely, 
and  as  not  entitling  them  to  any  legal  claim  to 
compensation,  is  supposed  to  have  been  de- 
rived from  the  civil  law.  But,  as  I  understand 
hat  law,  the  advocate  might  recover  upon  an  ex- 
press promise  to  pay  his  honorary  fee,  al- 
though there  was  no  implied  promise  arising 
merely  from  the  relation  of  advocate  and  client. 
Among  the  early  institutions  of  Rome,  when 
the  relation  of  patron  and  client  existed  be- 
tween the  patrician  and  the  plebeian,  the  pa- 
tron, who  had  accepted  the  promise  of  fidelity 
from  the  client,  was  bound  to  render  him  ad- 
vice and  assistance,  and  to  sustain  him  in  his 
litigations,  without  any  other  fee  or  reward 
than  that  which  the  client  was  bound  to  render 
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him  at  all  times,  in  virtue  of  his  general  rela- 
tion of  client,  The  relation  which  existed  be- 
tween them  was  similar  to  that  of  parent  and 
child,  or  rather  that  of  master  and  slave.  But 
in  the  progress  of  society,  when  the  relations 
of  patron  and  client  toward  each  other  hail  to- 
tally changed — when  the  business  of  advocat- 
ing causes  in  the  courts  had  become  a  profes- 
sion, and  before  the  credit  system  pervaded  all 
the  relations  of  life,  the  client  paid  his  advo- 
cate a  fee  in  advance  for  his  services,  which 
was  called  a  gratuity  or  present.  As  this  was 
a  mere  honorary  recompense,  the  client  was 
under  no  legal  obligation  to  pay  it.  But  the 
result  necessarily  was,  that  if  the  usual  pres- 
ent was  not  given,  the  advocate  did  not  con 
sider  himself  bound  in  honor  to  undertake  the 
advocation  of  the  cause  before  the  courts.  Aft- 
erwards, Marcus  Ciucius  Alimentus,  the  tri- 
bune of  the  people,  procured  the  passage  of 
the  law  known  as  the  Cincian  law,  prohibit- 
ing the  patron  or  advocate  from  receiving  any 
money  or  other  present  for  any  cause  ;  and 
annulling  all  gratuities  or  presents  made  by 
*the  client  to  the  patron  or  advocate.  [*454 
But  as  no  penalty  was  prescribed  for  the  breach 
of  this  law,  it  of  course  became  a  dead  letter. 
The  Emperor  Augustus  afterwards  re  enacted 
the  Cincian  law,  and  prescribed  penalties  for 
its  breach.  But  towards  the  end  of  his  reign, 
the  advocates  were  again  authorized  to  receive 
fees  or  presents  from  their  clients.  The  Em- 
peror Tiberius  also  permitted  them  to  receive 
such  forced  gratuities.  This  led  to  the  abuse 
referred  to  by  Tacitus,  and  induced  the  Senate 
to  insist  upon  the  enforcement,  or  rather  the- 
re-enactment of  the  Cincian  law;  or  rather  the 
law  limiting  the  amount  of  the  fees  of  advo- 
cates, as  referred  to  by  Blackstone.  3.  Bl. 
Com.,  29  n.  12.  Nero  revoked  the  law  of 
Claudius  :  which  was  subsequently  re-enacted 
by  the  Emperor  Trajan,  with  the  additional 
restriction  that  the  advocate  should  not  be  per- 
mitted to  receive  his  fee,  or  gratuity,  until  the 
cause 'was  decided.  1  Dupin,  aine  89.  The 
younger  Pliny  mentions  a  law  not  referred  to- 
by Dupin,  which  authorized  the  advocate,  aft- 
er the  pleadings  in  the  cause  had  been  made 
and  the  judgment  had  been  given,  to  receive 
the  fee  which  might  be  voluntarily  offered  by 
the  client,  either  in  money  or  a  promise  to  pay. 
See,  Merlin,  art.  Honoraire*.  Erskine,  in  his 
Institutes  of  the  Law  of  Scotland,  understands 
the  law  in  the  Digest  De  Exlraordinartis  Cog- 
nitionibus,  as  authorizing  a  suit  for  the  fee  of 
a  physician  or  advocate,  without  a  previous 
agreement  for  a  specific  sum.  2  Ersk.  Inst., 
by  MacAllan,  695. 

Whatever  may  have  been  the  case  in  Rome 
itself,   it  is  settled   by   the  law  of  Scotland, 
where  the  civil  law  prevails,  that  an  action, 
may  be  sustained  on  a  promise  to  compensate 
an  advocate  or  a  physician  for  his  services.. 
See,  Stair,  Inst.,  by  Brodie,  B.I.,  tit.  12.  art.  5, 
and  n.  b;  2  Bell,  L.   Diet.,  tit.  Fees  ;  Ersk., 
Inst.,B.  III.  tit.  8,  art.  82;  McKenzie  v.  Burntis- 
land,  Mor.  Die.  of  Decis.,  11421.     But  in  rela- 
tion to  the  fees  of  physicians,  the  legal  pre 
sumption  there  is,  that  they  were  settled  at  the 
time,  except  the  fees  for  attending  the  patient 
in   his  last  sickness  ;    or  where  *an  [*455 
agreement  for  a  credit  is  proved  ;  or  where, 
by  the  custom  of  the  place  where  the  services- 
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are  performed,  the  services  of  the  physician 
are  not  paid  for  until  the  termination  of  the 
sickness  of  the  patient.  Johnson  v.  Bell,  Mor 
Die.  of  Decis.,  11418;  Hamilton  v.  Gibson,  and 
Flint  v.  Alexander,  Id.,  11422. 

It  appears  also  to  be  the  law  of  France,  that 
the  advocate  may  recover  for  his  fees  by  suit. 
Sirey,  Recuel  Generate  de  Lois,  torn.  22,  pt.  2, 
p.  141.  But  it  appears  to  be  considered  dishon- 
orable by  the  Parisian  bar  to  bring  suits  for 
counsel  fees  ;  and  those  who  should  attempt 
to  do  it  would  be  immediately  stricken  from 
the  roll  of  advocates.  1  Dupin,  aine,  Prof. 
D'Avocat,  110,  698. 

Whatever  may  be  the  practice  of  other  coun- 
tries, however,  the  principle  never  has  been 
adopted  in  this  State  that  the  professions  of 
physicians  and  counselors  are  merely  honorary, 
and  that  they  are  not  of  right  entitled  to  de 
mand  and  receive  a  fair  compensation  for  their 
services;  especially  where  there  is  an  agree- 
ment to  pay  them  a  fixed  compensation  or  such 
a  reasonable  remuneration  for  their  services  as 
those  services  shall  be  deemed  to  be  worth. 
The  distinctions  of  patron  and  client,  which 
formed  one  of  the  fundamental  laws  of  ancient 
Rome,  ceased  in  this  State  when  slavery  was 
abolished  ;  and  it  is  wholly  inconsistent  with 
all  our  ideas  of  equality  to  suppose  that  the 
business  or  profession  by  which  any  one  earns 
the  daily  bread  of  himself  or  of  his  family,  is 
so  much  more  honorable  than  the  business  of 
other  members  of  the  community  as  to  pre- 
vent him  from  recovering  a  fair  compensation 
for  his  services  on  that  account.  I  have  no 
doubt,  therefore,  that  by  the  law  of  this  State, 
as  it  has  always  existed  from  the  time  of  its 
first  settlement,  the  lawyer  as  well  as  the  phy- 
sician, was  entitled  to  recover  a  compensation 
for  his  services  ;  and  that  such  services  were 
never  considered  here  as  gratuitous  and  hon- 
orary merely. 

It  is  supposed,  however,  that  as  the  Fee  Bill 
has  fixed  certain  allowances  for  counsel  fees, 
456*]  no  greater  compensation  *than  is  there 
specified  can  be  recovered  as  between  solicitor 
and  client.  But  such  has  not  been  the  construc- 
tion of  the  law  of  this  State,  fixing  a  tariff  of 
fees  from  time  to  time.  The  counsel  fees  spec- 
ified in  the  statute,  have  always  been  consid- 
ered as  merely  fixing  the  ra^e  of  allowance  of 
taxable  costs  as  between  party  and  party;  for, 
as  Merlin  says,  it  would  be  unreasonable  for 
the  party  who  fails  in  his  cause  to  have  to  sup- 
port the  weight  of  the  generosity  of  the  adverse 
party  to  his  own  counsel.  Merlin,  tit.  Avocat, 
sec.  13.  The  language  of  the  former  Fee  Bills 
of  1789,  1801  and  of  1813,  was  much  stronger 
than  that  which  is  contained  in  the  Revised 
Statutes  on  the  subject;  for,  in  those  laws,  the 
Fee  Bill  commenced  with  the  declaration  that 
no  officer,  or  other  person,  should  exact,  de- 
mand, or  ask,  or  be  allowed,  any  greater  or 
other  fee  or  reward,  for  or  in  respect  of  any 
service  to  be  done  or  performed,  than  such  as 
was  in  those  Fee  Bills  specified.  The  courts, 
however,  did  not  consider  that  as  limiting  the 
amount  which  the  counsel  was  to  receive  from 
his  own  client,  for  trying  or  arguing  his  cause. 
In  Staats  v.  Ten  Eyck,  decided  in  1805,  3  Cai., 
118,  where  the  grantee  who  had  been  evicted 
was  permitted  to  recover  against  his  grantor, 
upon  the  covenant  of  warranty,  his  costs  of  de 
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fending  the  ejectment  suit,  Mr.  J.  Livingston 
says:  "In  costs  are  included  reasonable  fees 
of  counsel,  as  well  as  those  which  are  taxable." 
And  his  decision  in  that  case  has  been  uni- 
formly followed  in  the  courts  of  this  State  in 
similar  cases;  which  certainly  could  not  have 
been  allowed,  if  the  courts  had  considered  it  il- 
legal for  counsel  to  demand  or  receive.as  a  coun- 
sel fee  from  his  own  client  for  the  trial  of  the 
cause  at  the  circuit,  anything  beyond  the  $3.75 
which  was  taxable  as  between  party  and  party. 
The  decision  in  the  case  referred  to,  is  in  con- 
formity with  one  recently  made  in  the  courts  of 
France;  where  it  was  held  that  the  fees  which 
were  due  from  the  party  to  the  advocate  who  had 
been  employed  in  the  defense  of  his  cause, were 
not  limited  to  the  taxable  fees  *speci-  [*457 
fled  in  the  tariff.  That  the  taxable  fees  were 
established  merely  to  fix  the  sum  due  from  the 
party  who  failed  in  the  suit,  and  not  to  fix  a 
price  upon  the  services  of  the  advocate;  the 
amount  of  which  should  be  according  to  the 
importance  and  difficulties  of  the  services  to  be 
performed.  Sirey,  torn.  29,  pt.  2,  p.  287. 

I  do  not  intend  to  express  any  opinion  upon 
the  question  whether  a  counselor,  who  is  the 
attorney  or  solicitor  in  a  suit,  can, without  any 
specific  agreement  with  his  client  upon  the 
subject  of  counsel  fees,  charge  and  recover  on 
an  implied  promise  merely,  anything  more  than 
the  taxable  costs  and  counsel  fees  stated  in  the 
fee  bill;  but  where  a  party  employs  counsel, 
and  agrees  to  give  him  a  specific  allowance  for 
his  services,  or  to  pay  him  what  those  services 
shall  be  reasonably  worth,  I  think,  by  the  laws 
of  this  State,  the  counsel  thus  employed  may 
receive  from  his  own  client  a  compensation  be- 
vond  the  nominal  counsel  fee  specified  in  the 
Fee  Bill,  without  subjecting  himself  to  indict- 
ment for  a  misdemeanor,  or  rendering  himself 
liable  to  the  penalty  of  treble  damages  to  the 
client  ;  and  if  compensation  is  not  made  to 
him  for  his  services,  according  to  the  agree- 
ment, I  think  he  has  a  legal  right  to  sue  and 
recover  such  compensation. 

For  these  reasons,  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

By  Senator  Lee.  A  Fee  Bill  or  tariff  of 
charges  is  necessary  as  between  party  and 
party  to  regulate  the  allowance  to  be  made  to 
a  prevailing  party  in  a  suit  for  his  costs  and 
expenses,  occasioned  by  the  improper  action 
of  his  adversary,  whose  unfounded  prosecu- 
tion if  plaintiff,  or  unjust  withholding  from 
the  plaintiff  his  rights  if  defendant,  has  ren 
dered  such  costs  necessary;  and  for  this  pur- 
pose alone  a  Fee  Bill  is  wanted,  as  without  it 
the  avenues  to  our  courts  would  in  a  great 
measure  be  closed  against  the  poor. 

As  it  respects  the  compensation  to  be  made 
to  the  attorney,  solicitor  or  counsel  by  his  cli- 
ent, for  his  services,  there  *is  no  more  [*45& 
necessity  or  propriety  in  its  being  fixed  by  leg- 
islation, than  that  the  compensation  for  the 
services  of  the  other  learned  professions,  the 
clerical  and  medical,  should  thus  be  regulated: 
and  it  would  be  more  difficult  thus  to  settle 
such  compensation  by  legislation  justly  and 
equitably,  than  it  would  be  to  fix  the  per  diem 
allowance  of  the  day  laborer,  the  agriculturist 
or  the  mechanic,  in  respect  to  whom  such  reg- 
ulations, if  attempted,  would  be  found  mis^ 
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cbievous  and  would  not  be  submitted  to  by  the 
community.  It  is  more  consistent  with  our 
free  institutions  and  more  beneficial  to  the 
public  that  the  matter  should  be  left  to  be  ar 
ranged  by  agreement  of  the  parties,  or  settled 
by  courts  and  juries,  where  no  specific  agree- 
ment can  be  shown.  A  Fee  Bill,  as  between 
the  parties,  will  serve  as  a  guide  for  the  liqui- 
dation of  the  demand  between  attorney,  solic- 
itor, counsel  and  client,  where  there  is  no 
agreement,  no  general  practice,  and  nothing  in 
the  case  rendering  such  rule  unsatisfactory. 

In  an  experience  of  some  40  years  with  the 
practice  of  the  courts,  I  have  never  known 
counsel  in  their  claims  on  their  clients,  limited 
to  the  Fee  Bill.  When  our  circuits  were  bolden 
by  the  Judges  of  the  Supreme  Court,  and  the 
standard  of  professional  talent  was  low  in  the 
country,  many  of  our  most  distinguished  coun- 
selors used  to  accompany  the  circuit  judge  in 
his  circuit.  Did  anyone  ever  dream  that  their 
compensation  was  to  be  limited  to  the  allow- 
ance in  the  Fee  Bill?  Such  was  not  and  has 
not  been  the  understanding  or  the  practice  of 
the  profession  of  the  courts,  or  of  the  people. 

In  support  of  the  view,  that  the  Fee  Bill  is 
only  intended  as  between  party  and  party,  it 
may  be  observed  that  in  the  practice  in  crim- 
inal cases,  although  there  is  a  Fee  Bill  for  the 
district  attorney,  necessary  as  between  him  and 
the  accused,  who  are  frequently  amerced  with 
costs,  and  as  between  him  and  the  people  whose 
attorney  he  is,  and  who.  having  no  one  as  be 
tween  them  and  their  officer  to  watch  their  in- 
terest or  make  a  bargain  for  them,  usually 
45O*]  *make  their  own  agreement  by  em- 
ploying these  agents  and  officers  with  fixed  sal- 
aries or  specified  perquisites  in  lieu  thereof, 
yet  that  Fee  Bill  is  silent  as  to  the  compensa- 
tion the  attorney  and  counsel  of  the  accused 
may  demand  for  the  services  they  may  render 
— that  being  left  entirely  to  be  settled  by  agree- 
ment, expressed  or  implied,  between  the  at- 
torney and  counsel,  and  their  clients,  gener- 
ally the  most  needy  and  helpless  beings  with 
whom  they  have  professional  intercourse,  and 
upon  whom  extortion  could  most  easiiy  be 
practiced. 

This  view  of  the  subject  is,  I  think,  con- 
firmed by  the  late  Chancellor  Kent.  That  dis- 
tinguished jurist  and  upright  judge,  by  a  reso- 
lution of  the  Assembly  in  the  year  1828,  was 
requested  to  furnish  a  new  tariff  or  bill  of  fees 
proper  to  be  allowed  in  the  Court  of  Chancery. 
He  complied  with  the  request,  and  accom- 
panied a  bill  furnished  by  him,  with  practical 
and  explanatory  remarks.  He  observes  ^'Chan- 
cery suits  will  frequently  be  very  expensive, 
from  the  importance  and  amount  of  the  matters 
in  controversy,  and  the  long  and  intricate  in- 
quiries that  they  inevitably  lead  to;  and  it  arises 
from  the  appropriate  subjects  of  equity  juris- 
diction,such  as  mistakes, frauds, trust  accounts, 
partnerships,  and  the  specific  performance  of 
contracts.  In  cases  of  serious  litigation  no  Fee 
Bill  ever  did  or  ever  can  remunerate  the  solic- 
itor or  counsel  for  one  half  their  services.  A 
great  part  of  that  burden  always  falls  on  their 
own  clients."  Thus  expressly  stating  his  un- 
derstanding, that  the  Fee  Bill  reported  by  him 
was  in  no  way  a  limitation  of  the  just  claim  of 
the  solictor  and  counsel  on  his  own  client, 
who  bad  to  bear  and  respond  to  those  claims, 
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for  which  no  Fee  Bill  ever  did  or  could  pro- 
vide; which  is  as  true  in  suits  in  courts  of  law 
as  in  chancery. 

If  the  construction  of  the  statute  contended 
for  by  the  plaintiff  in  error  is  the  true  con- 
struction, that  no  officer  or  other  person  to 
whom  any  fee  or  compensation  is  allowed  by 
law  for  services  rendered,  shall  take  or  receive 
any  *other  or  greater  fee  or  reward  for  [*4OO 
such  service  but  such  as  is  allowed  by  the  law 
of  the  State;  and  that  any  person  violating 
i  this  provision  (thus  construed)  shall  be  guilty 
of  a  misdemeanor,  and  liable  in  addition  there- 
to to  the  party  in  treble  damages,  it  will  be 
found  that  we  are  subjecting  our  citizens  to 
criminal  prosecutions  and  suits  for  damages  to 
a  fearful  extent,  in  cases  where  they  never  ap- 
prehended they  were  violating  any  law,  crim- 
inal, social  or  moral.  The  statute  provides 
that  each  witness  for  attending  in  his  own 
county  shall  receive  25  cents  for  each  day's  at- 
tendance, and  25  cents  for  every  30  miles  travel 
in  coming  to  or  returning  from  the  place  of  at- 
tendance. Is  the  witness,  whose  expenses  are 
borne  by  the  party,  amounting  to  from  $1  to 
$3  a  day,  and  who  is  transported  by  him  to  and 
from  court  liable  to  be  convicted  of  a  misde- 
meanor for  extortion;  and  is  the  party  for  this 
act  of  honesty  in  supporting  the  witness.whom 
he  thus  drags  from  his  domestic  circle  and  his 
business,  to  be  charged  with  using  means  of 
corrupting  his  witness,  as  he  must  be,  if  this 
is  a  true  reading  of  the  statute?  And  yet  how 
are  aged,  infirm  and  impoverished  witnesses  to 
be  enabled  to  obey  and  comply  with  the  man- 
dates of  the  courts  without  means  of  convey 
ance  or  support?  And  how,  also,  in  this  view 
of  the  statute,  are  distant  witnesses  to  be  sub 
posnaed?  The  statute  gives  twelve  and  a  half 
cents  for  this  service,  but  nothing  for  travel ; 
who,  for  such  compensation,  will  perform  the 
service?  It  may  be  added,  that  the  taxed  bill  as 
between  party  and  party  is  never  esteemed 
anything  more  than  prima  fade,  if  even  that, 
between  counsel,  attorney  and  client,  for  in 
practice  the  party  subpoanaeshis  witnesses  and 
pays  them,  or  what  is  more  usual,  instead  of 
the  per  diem  fee,  transports  and  supports  them, 
and  yet  these  items  are  included  in  the  taxed 
bill  against  the  losing  party;  and  the  client 
claims  that  the  bill  against  him  be  opened  to 
be  taxed  on  notice  to  him  that  he  may  oppose 
the  taxation  thereof. 

*The  doctrine  that  counsel  fees  are  [*461 
merely  honorary,  like  a  barrister's  or  sergeant's 
in  England,  is  not  consistent  with  our  utilita- 
rian policy  and  practical  notions;  it  has  never 
been  recognized  in  our  country,  and  is  in  op- 
position to  the  general  tenor  of  our  laws.  The 
statute  under  consideration,  gives  a  limited 
compensation,  thereby  repudiating  the  notion 
of  honorary  services  ;  and  if  the  statute  (as 
contended)  is  a  limitation  as  between  counsel 
and  client,  it  expressly  prohibits  the  reception 
of  gifts,  presents  and  gratuities,  which  is  a 
distinguishing  badge  of  those  honorary  serv- 
ices in  England,  and  by  which  counsel  there 
are  rewarded.  Our  statute  prohibits  the  tak- 
ing or  receiving  of  anything  beyond  the  fee 
stated  therein.  2  R.  S.,  542,  sec.  5. 

In  conclusion,  I  am  of  opinion  that  the  Fee 
Bill  is  necessary  only  as  between  party  and 
party;  and  was  primarily  intended  to  operate 
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only  as  between  the  parties,  and  not  as  be- 
tween the  client  and  his  attorney,  solicitor  or 
counsel.  I  am,  therefore,  in  favor  of  an  af- 
firmance of  the  judgment  of  the  Supreme 
Court. 

By  Senator  Verplanck.  The  language  of 
the  Revised  Statutes,  in  the  title  regulating  the 
Fee  Bill,  is  such  as  to  give  the  general  im- 
pression that  it  inhibits  every  officer  or  other 
person,  whose  legal  fees  are  therein  mentioned, 
from  receiving,  under  any  circumstances,  any 

freater  compensation  than  is  there  allowed, 
n  regard  to  most  of  the  officers  whose  fees  are 
thus  fixed,  as  clerks,  sheriffs  and  the  like,  it 
cannot  be  doubted  that  the  policy  and  intent  of 
the  Legislature  are  in  accordance  with  the  most 
obvious  and  primary  interpretation  of  the  stat- 
ute. But  according  to  this  general  interpreta- 
tion, the  statute  prohibits  counsel  from  receiv- 
ing or  taking  or  recovering,  under  any  cir- 
cumstances, a  fee  beyond  the  statutory  allow- 
ance of  $3.7(5,  for  an  argument  of  any  cause 
in  the  Supreme  Court.  This  would  lead  to 
consequences  so  hostile  to  justice,  to  the 
known  usages  and  understanding  of  business, 
and  in  fact  to  the  ordinary  necessities  of  life, 
462*J  as  well  as  to  such  very  Contradictory 
interpretation  of  the  statute  itself,  as  cannot 
well  be  supposed  to  have  been  within  the  actual 
design  of  the  Legislature.  The  practical  in- 
conveniences and  absurdities  of  such  a  law 
need  not  be  enlarged  upon;  especially  after  the 
opinion  of  Judge  Cowen  in  this  case. 

Nevertheless,  I  must  adhere  to  the  wise  rule 
of  Bullerand  Ellenborough  and  Abbott, which, 
to  my  mind,  appears  (as  I  have  before  had  oc- 
casion to  maintain  in  this  court)  to  be  the  nec- 
essary rule  of  interpretation  of  all  republican 
legislation;  that  mere  reasons  of  public  con- 
venience, or  presumed  or  probable  legislative 
intent,  cannot  have  force  to  set  aside  the  plain 
words  of  a  statute  in  their  ordinary  sense,  un- 
less those  words  have  before  acquired  some 
other  fixed  technical  meaning,  and  then  that 
must  be  followed.  But  in  cases  of  really  doubt- 
ful interpretation,  the  policy  and  object  of  the 
law,  the  coherence  and  consistencies  of  its  sep- 
arate provisions,  are  to  be  received  as  strong 
evidence  of  the  true  meaning.  Still  the  intent 
thus  pointed  out,  ought  only  to  be  judicially 
acknowledged  when  it  falls  (to  use  the  lan- 
guage of  a  former  opinion)  "within  some 
reasonable  meaning  of  the  words  actually  em- 
ployed." Adhering  to  this  principle  of  inter- 
pretation, and  feeling  the  inconvenience  and 
absurdity  of  the  results  to  which  the  prima 
facie  construction  of  our  statute,  as  to  counsel 
fees,  would  lead,  let  us  examine  what  is  prob- 
ably the  intended  meaning  of  the  statute, 
within  a  reasonable  sense  of  the  words  em- 
ployed. 

The  Revised  Statutes,  tit.  3,  ch.  10,  pt.  3,  2 
R.  S.  517,  2d  ed.,  enact  that  "for  certain  serv- 
ices (therein  enumerated)  done  or  performed  in 
the  several  courts  of  law  or  equity  in  this  State, 
by  the  officers  thereof,  the  following  fees  shall 
be  allowed."  Such  a  provision  gives  the  right 
to  demand  and  receive  the  specified  fees  from 
the  persons  from  whom  the  services  were  per- 
formed, and  to  recover  the  amount  as  costs 
upon  judgment  in  the  action  in  which  the 
services  were  rendered,  from  the  losing  party. 
This  title,  however,  uses  no  words  to  exclude 
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any  agreement,  express  *or  implied,  [*463 
for  higher  compensation  between  any  officer 
or  other  person,  whose  services  are  under  his 
own  control,  and  may  or  may  not  be  rendered, 
according  to  his  own  views  of  convenience  or 
interest.  It  has  no  negative  words.  The  clerk, 
the  sheriff,  the  judge,  the  commissioner,  the 
master,  must  do  the  duty  committed  to  him  by 
law  when  demanded;  he  can  give  no  consider- 
ation for  any  special  agreement  for  higher 
compensation;  if  he  demand  it  as  a  condition 
of  doing  his  duty,  he  transgresses  that  duty 
and  violates  his  oath  of  office.  With  perhaps 
a  very  few  exceptions,  none  of  these  duties  are 
discretionary.  Not  so  with  the  counselor.  He 
may  decline  or  refuse  any  professional  engage- 
ment, as  he  is  prompted  by  interest,  feeling  or 
even  caprice  or  pleasure.  If  he  may  decline 
positively,  he  may  also,  unless  the  law  ex- 
pressly prohibits  him,  give  his  services  con- 
ditionally upon  such  pecuniary  compensation 
as  may  be  agreed  upon  between  his  client  and 
himself,  or  as  may  be  fixed  by  professional 
usage,  which  is  but  a  more  general  implied  un- 
derstanding and  agreement.  There  is  nothing 
either  in  the  express  words  of  the  statute,  or  in 
the  general  law  respecting  contracts  for  pro- 
fessional services,  to  prevent  or  in  validate  such 
a  contract. 

Then,  by  a  succeeding  title  (4)  of  the  same 
chapter,  it  is  further  enacted  that  "No  judge, 
justice,  sheriff,  or  other  officer  whatsoever,  or 
other  person,  to  whom  any  fees  or  compensa- 
tion shall  be  allowed  by  law  for  any  services, 
shall  take  or  receive  any  other  or  greater  fee 
or  reward  for  such  services  than  such  as  shall 
be  allowed  by  the  laws  of  this  State."  2  R. 
S.,  542,  sec.  5.  If  the  view  I  have  just  taken 
of  the  different  relative  rights  and  duties  of 
ministerial  and  judicial  officers  and  those  of 
professional  advocates  or  attorneys,  be  cor- 
rect, irrespectively  of  this  provision,  then  it 
must  follow,  that  the  public  officer  whose  duly 
it  is  to  perform  any  required  service,  and  who 
has  a  compensation  fixed  and  allowed  for  such 
performance,  cannot  "take  or  receive  any  oth- 
er or  greater  fee  or  reward,"  than  that  express- 
ly *allowed  in  the  statute,  without  be-  [*4O4 
ing  subject  to  the  inhibitions  and  penalties  of 
the  section,  since  no  other  or  higher  fee  is  "al- 
lowed by  the  law  of  the  State."  He  can  make 
no  bargain  in  the  matter.  Having  accepted 
office,  the  duty  is  imposed  on  him  by  law  and 
his  compensation  fixed.  But,  on  the  other 
hand,  if  any  person  to  whom  the  Act  "allows" 
a  specific  sum  for  certain  services,  may  also 
legally  decline  such  services,  or  render  them 
in  consideration  of  a  larger  agreed  compensa- 
tion ;  and  he  does  render  them  for  what  he 
thinks  an  adequate  compensation,  he  makes  a 
contract  express  or  implied,  which  is  nowhere 
forbidden  in  the  statute.  In  such  case  he  does 
not  take  or  receive  more  than  "  is  allowed  by 
the  laws  of  this  State,"  though  it  may  be  ten 
times  as  much  as  the  statutory  fee,  which  may 
be  recovered  against  the  opposite  party.  To 
him,  therefore,  the  penalties  and  prohibitions 
of  this  title  do  not  apply.  Although  this  chap- 
ter does  not  allow  him  a  higher  reward  or  fee 
than  that  specified,  the  general  laws  of  the  land 
do  allow  him  the  compensation  agreed  upon. 
As  it  ought  never  to  be  presumed  that  the  Leg- 
islature intended  to  interfere  with  the  private 
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contracts  and  understanding  of  men ;  as  this 
interpretation  corresponds  with  the  ordinary 
usages  of  society  and,  therefore,  the  probable 
intention  of  the  Legislature,  and  as  it  falls 
within  a  fair  and  reasonable  sense  of  the  words 
used,  though  not  the  first  and  most  obvious,  I 
agree  with  the  construction  of  Judge  Cowen, 
and  think  with  him,  that  an  express  or  implied 
agreement  for  a  higher  compensation  for  coun- 
sel services  is  not  prohibited  by  the  spirit  or 
literal  words  of  the  statute,  and  that  the  refer- 
ees had  the  right  to  decide  from  the  evidence 
before  them  upon  the  compensation  thus  agreed 
upon,  or  the  value  of  the  services  thus  con- 
tracted for. 

Yet  perhaps  a  formal  opinion,  after  solemn 
argument  on  this  matter,  ought  not  to  pass 
over  in  total  silence  the  English  doctrine  that 
the  rewards  of  counsel,  like  those  of  graduated 
physicians,  are  not  the  subjects  of  legal  de- 
4(55*]  mand  *or  enforcement.  This  point 
does  not  need  elaborate  discussion.  The  ques- 
tion is  one  of  contract  for  the  remuneration  of 
services  rendered,  and  this  may  be  either  ex- 
press or  implied.  Where  the  usages  or  preju- 
dices of  society  are  such  as  to  make  a  direct 
charge  for  professional  services  discreditable, 
there  will  be  no  express  stipulation  or  charges, 
and  this,  of  course,  excludes  any  probability 
of  an  implied  agreement.  Accordingly  Judge 
Blackstone  speaks  of  the  counsel  fee  as  "a 
mere  gratuity,  which  a  counselor  cannot  de- 
mand, without  doing  injury  to  his  reputation;" 
3  Bl.  Com.,  29;  and  La.  Kenyon,  in  deciding 
an  analogous  question  against  the  right  of  a 
physician  to  sue  for  his  bill,  said  :  "It  has  al- 
ways been  understood  in  this  country  that  the 
fees  of  a  physician  are  honorary  and  not  de- 
mandable  of  right."  Charley  v.  Bolcot,  4  T.  R, 
317.  With  us  it  is  not  so  understood  as  to  the 
one  case,  nor  is  there  anything  discreditable  in 
the  other.  The  usage  and  understanding  be- 
ing wholly  different,  the  construction  and  ef- 
fect of  the  implied  contract  must  be  so  also  ; 
for,  indeed,  even  in  England  it  could  hardly 
be  denied,  that  a  previous  express  bargain  for 
professional  services  supported  by  the  consid- 
eration of  such  services  duly  rendered,  could 
be  enforced  in  law  as  well  as  any  other  con- 
tract. Besides,  so  entirely  does  this  rule  de- 
pend upon  arbitrary  custom  in  Great  Britain, 
that  when  you  cross  the  Tweed  it  ceases,  for 
the  Scotch  law  holds  that  "  honoraries  may  be 
pursued;"  i.  e.,  physicians  and  counselors  may 
sue  for  their  fees.  When  such  contracts  are 
not  discreditable  or  unheard  of,  an  implied 
agreement  for  the  usual  and  fair  compensation 
or  such  services  may  be  presumed.  Were  this 
at  all  doubtful  upon  prineiple,  it  would  be  set- 
tled by  our  statute  law,  and  the  practice  un- 
der it,  which  has  for  more  than  50  years  al- 
lowed counsel  fees  to  be  recovered  as  costs  at- 
tendant upon  judgments. 

In  a  land  wedded  to  old  usages,  we  know 
that  habit  or  prejudice  may  still  keep  up  a  dis- 
tinction in  form,  that  has  lone  ago  passed 
away  in  substance,  and  thus  compel  the  coun- 
4<$O*]  selor  *and  the  licentiate  physician  to 
look  only  to  their  honorary  fees,  whilst  the 
surgeon  or  solicitor  may  sue  for  his  bill ;  but 
in  our  own  "  Bank-Note  World,"  on  this  side 
the  Atlantic,  and  in  an  age  when  the  greatest 
poets  or  novelists  are  willing  to  confess  that 
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they  toil  "  for  gain,  not  glory,"  it  is  ridiculous 
to  attempt  to  perpetuate  a  monstrous  legal  fic- 
tion ,  by  which  the  hard  working  lawyers  of  our 
day,  toiling  till  midnight  in  their  offices,  are 
to  be  regarded  in  the  eye  of  the  law  in  the  light 
of  the  patrician  jurisconsults  of  ancient  Rome, 
when 

— dulcl  did  fuit  et  solerane  reclusa. 
Mane  domo  vigilare,  client!  promeri  Jura ; 

and  who  at  daybreak  received  the  early  visits 
of  their  humble  and  dependent  clients,  and 
pronounced  with  mysterious  brevity  the  ora- 
cles of  the  law. 

As  my  only  doubt  or  difficulty  in  this  case 
has  been  the  fear  of  giving  such  a  general  con- 
struction to  the  statute,  as  would  legalize  extor- 
tionate bargains  for  services  required  by  law, 
from  the  various  ministerial  officers  whose  fees 
are  fixed  in  the  same  chapter  ;  and  as  the  dis- 
tinction above  stated  has  fully  satisfied  my 
mind  on  that  score,  I  am  for  affirming  the 
judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed?— all  the  members  of  the 
Court  present  who  heard  the  argument  of  the 
cause  answered  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 23  Wend.,  57. 

Cited  in— 10  Paige.  358;  85  N.  Y.,  300;  6  Barb.,  507; 
10  Barb.,  495;  53  Barb.,  391. 


*McFARLAND».  WHEELER  ETAL.  [*467 

Locatio  Open's  Faciendi — Lien — Lost  by  Part- 
ing with  Possession — Partial  Delivery. 

A  party  having  a  lien  upon  goods,  loses  it  when 
he  parts  with  the  possession  of  the  property. 

It  was  accordingly  held  in  this  case,  where  the 
owners  of  a  saw-mill  permitted  boards  sawed  by 
them  at  a  stipulated  price,  to  be  removed  from 
their  mill-yurd  to  the  bank  of  a  canal  at  the  distance 
of  half  a  mile  from  the  mill,  that  they  lost  their 
lien  in  respect  to  third  persons ;  although  it  waa  ex- 
pressly stipulated  between  the  parties  that  the  lien 
should  continue  notwithstanding  the  removal. 

It  seems,  had  the  boards,  after  their  removal,  been 
placed  under  the  control  of  a  third  person,  with  no- 
tice of  the  lien,  that  the  claim  of  the  mill  owners 
would  have  been  protected. 

It  seems,  also,  that  where  a  portion  of  the  boards 
are  delivered  without  requiring  payment  for  their 
sawing,  and  the  mill  owners  retain  either  actual  or 
constructive  possession  of  the  residue,  that  they 
may  enforce  their  lien  for  the  whole  work  done 
against  the  portion  left  in  their  possession. 

Citations— 2  East,  235:2  Mer.,  404  ;1  East.  14:  7 
East,  7  :  3  Carr.  &  P.,  530;  2  Cai.  Cos.,  202 ;  1  Maule  & 
8..  168;  3  Bos.  &  P..  491 ;  6  East,  525,  622;  9  Wend., 
268;  3  Maule  &  8..  168. 

ERROR  from  the  Supreme  Court.    Wheeler 
and  others  brought  an  action  of  replevin 
in  the  Washington  C.  P.,  against  McFarland 


NOTE.— Bailment— Hen  of  Bailee. 

A  bailee  for  hire,  who  by  his  labor  and  skill  has 
imparted  additional  value  to  goods,  has  a  lien  upon 
them  for  his  reasonable  charges.  This  right  belongs 
to  all  who  take  property  in  the  way  of  their  trade 
and  occupation,  to  bestow  labor  and  expense  upon 
it.  The  lien  extends  to  the  whole  of  one  entire  work 
upon  one  single  subject,  and  exists  equally  whether 
there  be  a  stipulated  price  or  only  an  Implied  con- 
tract for  a  reasonable  price,  unless  there  be  a  future 
time  of  payment  fixed, in  which  case  there  is  no  lien. 
Morgan  v.  Congdon,  4  N.  Y.,  552. 

See  further  as  to  the  general  nature  of  the  lien, 
Moore  v.  Hitchcock,  4  Wend.,  292;  Hazard  v.  Man- 
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for  taking  a  quantity  of  boards,  which  they  as 
the  owners  of  a  saw-mill  had  sawed  for  one 
Vaughan.  It  was  agreed  they  should  receive 
$2.25  per  100  pieces,  and  have  a  lien  upon  the 
same  until  paid.  It  was  further  agreed  that 
Vaughan  might  pile  the  boards  on  the  bank  of 
the  Champlain  Canal,  about  half  a  mile  from 
the  mill-yard,  the  plaintiff's  lien  for  sawing, 
however,  to  remain  the  same  as  if  the  lumber 
was  piled  in  the  mill-yard;  the  expenses  of  the 
.removal  to  be  borne  by  Vaughan  and  the 
ground  for  piling  to  be  procured  by  him.  The 
plaintiffs  sawed  about  $14,000  pieces.  Vaughan 
took  away  a  boat  load  of  the  lumber  from  the 
canal  bank  with  the  assent  of  the  plaintiffs, 
and  afterwards  took  away  two  other  boat  loads 
without  their  knowledge  or  assent.  A  deputy 
of  the  defendant,  who  was  sheriff  of  the  Coun- 
ty of  Washington,  levied  upon  the  lumber  re- 
maining upon  the  bank  of  the  canal,  in  quan- 
tity about  8,000  pieces,  by  virtue  of  an  execu- 
tion against  Vaughan,  and  advertised  it  for 
468*]  sale.  On  the  day  *of  sale,  the  deputy 
was  informed  that  the  plaintiffs  claimed  to 
have  a  lien  upon  the  property  to  the  amount  of 
$350,  for  the  sawing  of  the  whole  quantity  of 
14,000  pieces  (and  which  was  proved  to  re- 
main unpaid),  to  which  the  deputy  answered 
that  he  would  not  regard  the  claim  but  would 
sell  the  property.  Whereupon  the  property 
was  taken  out  of  his  possession  by  virtue  of  a 
writ  of  replevin  sued  out  by  the  plaintiffs. 
It  was  proved  that  there  was  no  agreement 
that  the  lien  for  sawing  the  lumber  taken  away 
should  be  transferred  to  the  boards  which  re- 
mained. The  defendant  objected  to  the  decla- 
rations of  the  deputy  as  evidence,  without  the 
production  of  the  execution;  which  objection 
was  overruled  by  the  court.  He  also  offered 
to  prove  by  the  deputy  that  the  levy  was  made 
only  on  the  residuary  interest  of  Vaughan  in 
the  boards,  subject  to  the  plaintiffs'  lien,  and 
•that  the  deputy  would  so  iave  announced  the 
fact  at  the  sale,  and  sold  accordingly;  the 
plaintiffs  objected  to  the  competency  of  the 
witness,  and  the  court  sustained  the  objection. 
The  court  charged  the  jury,  that  though  the 
boards  were  neither  removed  or  sold  by  the  dep- 
uty, a  sufficient  taking  had  been  shown  to  sus- 
tain the  action;  that  the  lien  of  the  plaintiffs 
continued  notwithstanding  the  removal  of  the 
boards  from  the  mill-yard  to  the  bank  of 
the  canal:  that  the  boards  which  remained  on 
the  bank  of  the  canal  were  subject  to  the 
plaintiffs'  lien  for  the  sawing  of  all  the  boards 
and  lath,  including  those  which  had  been  re- 
mo'ved  as  well  with  as  without  the  plaintiffs' 
assent.  The  jury  found  a  verdict  for  the 
plaintiffs,  upon  which  judgment  was  entered. 
The  defendant  having  excepted  to  the  various 


decisions  and  charge  of  the  court,  sued  out  a 
writ  of  error  removing  the  record  into  the  Su- 
preme Court,  where,  in  July  Term.  1837,  the 
judgment  of  the  C.  P.  was  affirmed;  the  Su- 
preme Court  holding  that  the  C.  P.  correct- 
ly decided  that  the  admissions  of  the  deputy 
were  competent  evidence  against  his  principal 
without  the  production  of  the  execution,  and 
that  the  deputy  was  not  a  competent  witness 
for  *his  principal.  As  it  regards  the  f*4«9 
.exceptions  to  the  charge,  the  Supreme  Court 
conceiving  that  all  the  questions  presented  by 
them  had  been  examined  and  disposed  of, 
when  this  cause  was  before  them  upon  a  for- 
mer occasion,  and  when  a  venire  de  now  was 
awarded,  merely  adverted  to  and  confirmed 
the  decision  then  made.  See,  10  Wend.,  318. 
The  defendant  thereupon  removed  the  record 
into  this  court,  where  the  cause  was  argued  by, 
Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror. 

Mr.  S.  Stevens,  for  defendants  in  error. 
Points  submitted  and  argued  for  the  plaintiff  in 
error. 

I.  The  proof  of  the  agency  of  the  deputy 
was  not  sufficient  to  charge  the  defendant 
Foster  v.    Trull,  12  Johns.,  456;    Canal    Co. 
v.    Hathaway,  8    Wend.,    480;    Mclntyre  v. 
Trumbull,   7    Johns.,    35;    Oorham   v.    Gale 

7  Cow.,  740;  4  Harr.  &  McH.,  65;   People  v. 
Dunning,  1  Wend.,  16;  2  Mass..  60;  Ins.  Co.  v. 
Badger,  3  Wend.,  102. 

II.  The  deputy  was  a  competent  witness, 
and  his  evidence  should  not.  have  been  exclud- 
ed.   Webb  v.  Alexander,  7  Wend.,  281;  Mackay 
v.  Rhinelander.  1  Johns.  Cas.,  408,  410;  Bur- 
lingham  v.  Deyer,  2  Johns.  Cas.,  189;   1  Phil. 
Ev.,   100;  2  Id.,  45;  Paley,   Ag.,  279;   Bk.  v. 
Stearns,  15  Wend.,  316;  Murray  v.  Carrot,  3 
Call,  323;  Alexander  v.  Emerson,  2  Litt.,  25; 
O'Brien  v.  Bk.,  5  Mart.,  306;  Bk.  v.  Johnson, 
ld.t  310;  1  Cow.  &  H.  Notes,  p.  92,  n.  88.  p. 
97,   n.  89;   Fisher  v.    Willard,  13  Mass.,  380; 
Bailey  v.  Ogden,  3  Johns.,  399;Sewall  v.  Fitch, 

8  Cow.,  215:  Whiting  v.  Bradley,  2  N.  H.,  79; 
Phelpsv.  Sinclair,  Id.,  554;  Shephard  v. Palmer, 
6  Conn.,  95;  Jones  v.  Hake,  2  Johns.  Cas.,  60; 
Doe  v.  Hinelick,  4Blackford,  485;  1  Stark.  Ev., 
120;  Thomas  v.  OamweU,  6  Lei?h,  16;  Alder- 
man v.  Tyrrell,  8  Johns.,  418;  f Smith  [*47O 
v.  White,  5  Dana,  382;  Barretto  v.  Snowden,  5 
Wend.,    186;  Stewart  v.    Kip,   5  Johns.,  256- 
Schmidt  v.  Blood,  9  Wend.,  268. 

III.  There  was  not  such  a  conversion  as  to 
sustain  the  action.     Haggerty  v.    Wilber,   16 
Johns,  287;  Men>ereau  v.  Norton,  15  Id.,  179; 
Dillenback  v.  Jerome,  7  Cow.,  294;  Broughton 
v.  WhaUon,  8  Wend.,  474;  Parker  v.  Walrod, 
16  Wend.,  514;  Gates  v.  Bushnell,  9Conn  ,  530; 
Parsons  v.  Bowdoin,  17  Wend.,  14;  20  Wend.. 


ning;,  8  Hun,  613 ;  Scarfe  v.  Morgan.  4  M.  &  W.,  270. 

when  the  contract  and  the  work  are  entire,  the  lien 
extends  to  each  part  and  may  be  enforced  to  the 
extent  of  the  entire  price  upon  any  portion  remain- 
ing in  the  possession  of  the  bailee  after  a  partial  de- 
livery. Schmidt  v.  Blood,  9  Wend.,  288 ;  Morgran  v. 
Oongdon,  4  N.  Y.,  552 :  Hensel  v.  Noble,  95  Pa.  St., 
345. 

If  there  be  a  special  agreement  as  to  mode  of  pay- 
ment or  for  a  future  time  of  payment  there  is  no 
lien.  Trust  v.  Pirsson,  1  Hilt.,  292 :  Bailey  v.  Adams, 
14  Wend.,  201 ;  Murphy  v.  Lippe,  35  Super.  Ct.,  542. 

If  the  special  agreement  be  broken,  it  has  been  held 
that  the  bailee  may  disregard  it  and  assert  his  lien. 
Mount  v.  Williams.  11  Wend.,  77. 

Insolvency  of  bailor  will  not  revive  lien  when  it  has 

WEND.  26 


been  waived  by  special  agreement.  Fieldiugs  v. 
Mills,  2  Bosw.,  489. 

Relinquixhment  of  possession  forfeits  lien.  King  v. 
Indian  Orchard  Canal  Co.,  11  Gush.,  231;  Stickney  v. 
Allen,  10  Gray,  352. 

Delivery  of  goods  to  third  party,  with  agreement 
that  lien  continues,  forfeits  lien  unless  third  person 
is  under  control  of  bailee.  Walther  v.  Wetmore,  1 
E.  D.  Smith,  7. 

The  services  mwt  be  siich,  to  create  a  lien,  as  to  im- 
prove the  property  intrusted  to  the  bailee.  DeVinne 
v.  Rianhard,  11  Weekly  Dig.,  268 ;  Jackson  v.  Cum- 
mins, 5  M.  &  W.,  842. 

Lien  acquired  by  partnership,  not  lost  by  dissolu- 
tion and  assignment  by  one  partner,  of  his  interest 
to  the  other.  Busfleld  v.  Wheeler,  14  Allen.  189. 
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267;  Bardv.  Stewart,  %  Monr,  72;  Tyler  v.  Ul 
mer,  12  Mass.,  103;  Magnev.  Seymour,  5  Wend., 
309. 

IV.  By  the  removal  of  the  property  from 
the  mill-yard  the  plaintiffs  lost  their  lien.  2 
Cow.  &  H.  Notes,  230;  Whiteacre,  L.  of  Lien, 
pp.  2,  7,  26,  36,  68;  12  Petered.,  179;  Coleman  v. 
tihelton.  2  McCord,  Ch.,  128;  Hollister  v.  Now- 
ten,  19  Wend.,  284;  Cole  v.  Goodwin,  Id.,  251; 
Clark  v.  Faxton,  21  Id.,  153;  It.  H.  Co.  v.  Bel- 
knap,  Id.,  354. 

Paints  presented  and  argued  on  the  part  of  the 
defendants  in  error. 

I.  The  court  below  committed  no  error  in 
the  admission  of  evidence  on  the  trial. 

1.  The  declarations  of  the  defendant  him- 
self were  legal  evidence  against  him. 

2.  A  general  deputy  of  the  sheriff  is  his  gen- 
eral agent,  authorized  to  do  every  official  act 
that  the  sheriff  himself  could  do;  the  sheriff 
is  therefore  liable  cimliterfor  all  the  acts  of  his 
deputy,  which  are  done  ostensibly  as  deputy. 

3.  It  is  not  necessary  to  prove  that  a  general 
deputy  had  process  in  his  hands,  to  charge  the 
sheriff  for  his  acts.     If  the  deputy  did  the  act 
complained  of  ostensibly  as  deputy,  that  is  suf- 
ficient prima  facie  to  charge  the  sheriff.     The 
office,  powers  and  duties  of  a  general  deputy, 
and  the  under  sheriff,  in  this  State,  are  the 
same  during  the  life  of  the  sheriff.     They  are 
officers  known  to  the  law  as  having  full  power 
47  1*J  *and  authority  to  act  for  the  sheriff  in 
all  cases.    1  R.  L.  of  1813,  pp.  420,  421,  sec.  5; 
Tittotson  v.   Cheetham,  2  Johns.,  69-74;  Hunt 
v.  Burrel,  5  Id.,  137,  138;  Jackson  v.  Bush,  10 
Id.,  223;   Jackson  v.  Davis,  18  Id.,  10,  11.     It 
necessarily  follows  that  the  declarations  of  a 
general  deputy  of  the  sheriff,  or  any  other  gen 
eral  agent,  at  the  time  be  is  ^oing  a  particular 
act   within  the  scope  of  his  authority,  and 
which  he  would  have  no  authority  to  do  but 
as  such  agent,  that  he  was  doing  such  act  as 
deputy  or  agent,  is  competent  evidence  against 
his  principal.     The  cases  in  relation   to   the 
proof  necessary  to  charge  a  sheriff  for  the  act 
of  his  bailiff  have  no  application  to  this  prin- 
ciple.    A  bailiff  is  a  special  and  not  a  general 
agent;  it  is  necessary,  therefore,  in  such  cases, 
to  prove  the  authority  from  the  sheriff  author- 
izing the  bailiff  to  do  the  act  complained  of. 
But  in  those  cases  it  is  not  necessary  to  give 
any  proof  of  the  process  issued  to  the  sheriff. 
It  is  the  warrant  from  the  sheriff  to  the  bailiff 
that  is  required  to  be  proved,  as  the  bailiff  has 
no  authority  to  act  for  the  sheriff,  unless  spe- 
cially authorized  in  each  case,  and  as  that  au- 
thority is  contained  in  the  warrant  from  the 
sheriff  to  the  bailiff,  which  directs  him  to  do 
the  particular  act,  the  warrant  must  be  proved, 
as  that  is  the  best  evidence  of  the  fact.     Grey 
v.  Smith,  1  Camp.,  887;    Drake  v.  Sykes,  7  T. 
R.,  109.     For  forms  of  warrant  from  sheriff  to 
his  bailiff,  see  Impey's  Sheriff,  538.     The  dec- 
larations of  a  general  deputy  in  relation  to 
process  in  his  possession,  unaccompanied  by 
any  act,  are  evidence  against  the  sheriff.    Mott 
v.  Kip,  10  Johns.,  478;   Tabsley  v.  Doble,  1  Ld. 
Raym.,  190.    So,  what  a  bailiff  says  in  relation 
to  his  ability  to  make  an  arrest  (after  proof 
that  he  is  such  bailiff)  is  evidence  against  the 
sheriff.     North  v.  Miles,  1  Camp.,  389. 

II.  Eldridge,  the  deputy,  for  whose  act  this 
suit  was  brought  against  the  sheriff  (plaintiff 
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in  error),  was  clearly  interested,  and  was, 
therefore,  properly  excluded  as  a  witness. 

*III.  There  was  sufficient  evidence  [*472 
of  the  taking  of  the  property  by  the  deputy, 
Eldridge,  to  sustain  this  action  ;  the  charge  of 
the  court  was,  therefore,  in  that  respect  cor- 
rect. Pangburn  v.  Patridge,  7  Johns.,  140; 
Dunham  v.  Wyckoff,  8  Wend.,  280;  Chapman 
v.  Andrews.  Id.,  242 ;  Lewis  v.  Palmer,  6  Id., 
868;  Phillips  v.  Hall,  8  Id.,  618. 

IV.  The  defendants  in  error  had  a  vaiid  lien 
upon  the  property  taken  by  the  deputy,  Eld- 
ridge, which  entitled  them  to  the  absolute  pos- 
session until  that  lien  was  discharged.  There 
was,  therefore,  no  misdirection  of  the  court  in 
that  respect,  either  in  charging  the  jury  as  they 
did,  or  in  refusing  to  charge  as  requested  by 
the  counsel  for  the  defendant  (below).  Kirk- 
man  v.  Shawcross,  6  T.  R.,  14.  In  Green  v. 
Farmer,  4  Burr.,  2221,  Ld.  Mansfield  says  the 
convenience  of  commerce  and  natural  justice 
are  on  the  side  of  liens,  and  courts,  therefore, 
lean  to  their  support. 

By  Senator  Verplanck.  In  this  case  the 
right  of  action  depends  wholly  upon  the  con- 
tinuance of  the  lien  on  the  replevied  boards 
for  the  price  of  sawing  them,  and  if  that  right 
had  ceased  at  the  time  of  the  levy,  there  is  an 
end  of  all  the  other  questions  which  have  been 
raised  in  this  unusually  protracted  litigation. 
I  think  that  the  Supreme  Court  erred  in  hold- 
ing that  the  special  agreement  continuing  the 
lien  upon  the  boards  after  their  delivery  to  the 
owner  gave  the  plaintiffs  below  such  a  special 
property  in  them  as  to  authorize  an  action  to 
be  brought  by  them  against  the  sheriff. 

Lien  has  been  well  defined  to  be  "  The  right 
of  one  man  to  retain  property  in  his  possession 
belonging  to  another,  until  certain  demands  of 
the  party  in  possession  are  satisfied."  Ham- 
monds v.  Barclay,  2  East,  235.  This  definition, 
given  by  Judge  Grose,  has  been  adopted  in  our 
American  decisions  and  text-books  of  commer- 
cial law.  Thus  the  sole  question  presented  for 
decision  in  cases  of  *lien,  either  in  law  [*473 
or  equity,  is,  as  Sir  W.  Grant  expresses  it, 
"  whether  there  be  a  right  to  detain  the  goods 
until  a  certain  demand  be  satisfied."  Gladstone 
v.  Birley,  2  Mer.,  404.  The  particular  lien 
given  to  mechanics,  millers,  artificers,  dyers, 
carriers,  etc.,  is  an  application  of  a  common 
law  principle  dictated  by  natural  justice,  which 
gives  to  every  man  who  has  a  lawful  posses- 
sion of  anything  upon  which  he  has  expended 
his  money,  labor  or  skill,  at  the  request  of  its 
owner,  the  right  to  detain  it  as  security  fof  his 
debt,  instead  of  leaving  him  to  the  risk  of  los- 
ing his  labor,  time  or  .money  by  trusting  only 
to  the  general  responsibility  of  the  customer. 
This  common  law  right  may  be  extended  by  an 
express  contract,  or  one  implied  from  usage 
and  mutual  understanding,  that  the  movables 
in  possession  of  one  party  shall  not  only  be 
held  for  the  expenses  and  labor  actually  be- 
stowed upon  them,  but  also  as  a  security  for 
the  balance  of  similar  demands.  Such  a  con- 
tract is  in  the  nature  of  a  pawn  of  the  article* 
and,  like  all  other  pledges,  depends  upon  con- 
tinued possession  ;  for  it  is  simply  a  bargain 
that  the  pledge  shall  be  retained  until  the  debt 
is  paid. 

The  very  definition  of  the  word  "lien "as- 
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"the  right  to  retain  "  indicates  that  it  mus 
cease  when  the  possession  is  relinquished.  Thi 
principle,  so  clearly  founded  in  reason  and  s 
congruous  to  public  utility  and  the  conven 
ience  of  trade,  is  supported  by  the  uniform  tes 
timony  of  the  decisions.  Thus,  said  Ld.  Ken 
yon:  "The  right  of  lien  has  never  been  car 
ried  further  than  while  the  goods  remainec 
in  possession  of  the  parties  claiming  them."  : 
East,  14.  This  remark  was  cited  with  appro 
bation  by  Ld.  Ellenborough  in  McCombie  v 
Dairies,  7  East,  7,  and  the  whole  current  of  de 
cisions  in  equity  and  common  law  in  Englanc 
and  in  the  U.  S.  is  the  same  way. 

Now,  in  this  case,  there  was  a  voluntary  re 
linquishment  of  possession   by  allowing  the 
owner  to  take  the  sawed  boards  from  the  mill 
yard  to  a  landing-place  on  the  canal,  procurec 
by  himself,  and  which,  in  the  charge,  is  callec 
474*]  his  *"landing-ground."    The  boards 
appear  to  have  been  so  much  under  his  contro 
there,  that  he  not  only  removed  one  boat  loac 
with  the  plaintiffs'  consent,  but  two  more  with 
out  their  knowledge.  It  was,  indeed,  expressly 
stipulated  that  the  lien  of  Wheeler  &  Co.  for 
sawing,  "should  remain  the  same  as  if  the! urn 
ber  were  piled  up  in  the  mill-yard."  This  slip 
ulation  was  considered  by  the  late  Chief  Justice 
as  equivalent  to  a  continuance  of  possession.' 
"Their  rights  were  the  same,"  he  says,  "as  il 
they  paid  the  rent  of  the  ground  on  which  the 
boards  were  piled,  or  as  if  they  were  piled  up 
in  their  mill-yard."    I  cannot  give  such  an  ef 
feet  to  this  agreement  as  against  any  third  par- 
ty.    Special  stipulation  may  enlarge  the  lien 
so  as  to  secure  other  legal  demands  besides 
those  to  which  the  law  itself  gives  that  privi- 
lege; but  it  is  in  contradiction  to  the  principle 
and  policy  of  the  law  to  allow  any  such  agree- 
ment to  extend  the  right  itself  beyond  posses- 
sion. It  would  be  recognizing  a  right  to  retain 
after  the  property  had  ceased  to  be  retained. 
I  know  of  no  decision  that  has  held  such  an 
extension  valid  ;  if  there  be  one,  its  authority 
must  be  high  indeed  to  enable  it  to  sanction 
such  an  encroachment  upon  the  doctrine  and 
usage  of  the  law.  It  is  true,  that  the  possession 
thus  essential  to  the  lien  need  not  always  be  the 
direct  and  actual  possession  of  the  party;  that 
of  his  agent,  servant  or  the  keeper  of  a  ware- 
house acting  under  his  authority  is  also  his 
own,  for  this  as  for  many  other  legal  purposes. 
If,  then,  the  boards  had  been  placed  under  the 
control  or  upon  the  lands  of  some  third  person 
for  the  convenience  of  both  parties,  but  under 
the  authority  of  the  owners  of  the  saw-mill 
claiming  the  lien,  or  if  the  place  of  deposit  had 
been  some  public  wharf  where  the  lumber  was 
placed  under  the  control  of  those  claimants  and 
in  their  name,  there  might  be  a  continuance  of 
legal  possession.     But  here  the  real  possession 
is  that  of  the  owner  of  the  boards,wbich  is  in- 
consistent with  their  being  retained  for  any 
charge  upon  them.  *So  plainly  is  any  such  pos- 
session by  the  owner  inconsistent  with  the  con- 
475*]  tinuance  *of  the  right  of  a  lien  or  to  a 
pledge,  whether  by  law  or  contract,  that  it  has 
been  held  that  even  the  right  and  exercise  of 
occasional  control  and  possession  by  the  owner 
must  terminate  any  lien.     Thus,  Ch.  J.  Best 
held  in  the  case  of  a  livery  stable  keeper,  that 
"there  is  no  lien,  because  the  horse  is  subject 
to  the  control  of  its  owner,  and  may  be  taken 
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out  by  him  ;  and  the  first  time  it  goes  away 
there  is  of  course  an  end  to  the  lien."  Bevan 
v.  Waters,  3  Carr.  &  P.,  520.  How  much  strong- 
er is  the  present  case,  where  the  whole  appar- 
ent and  continued  possession  and  the  real  con- 
trol is  with  the  indebted  owner  ! 

It  has  been  suggested,  that  the  lien  thus  ex- 
tended beyond  possession  by  express  agreement, 
would  operate  as  a  mortgage.  Not  so.  It  would 
only  constitute  it  a  pledge  without  possession. 
The  legal  distinction  between  a  pledge  and  a 
mortgage  is  often  overlooked.  It  is  nowhere 
more  precisely  defined  than  in  a  per  curiam, 
opinion  of  our  own  court,  delivered  by  Ch.  J. 
Kent:  "The  note  came  under  the  strict  defini- 
tion of  a  pledge.  It  was  delivered  with  a  right 
to  retain  as  security  for  debt,  But  the  legal 
property  does  not  pass  as  it  does  in  case  of  a 
mortgage  with  condition  of  defeasance.  It  is, 
therefore,  to  be  distinguished  from  a  mortgage 
of  goods,  for  that  is  a  pledge  to  become  an  ab- 
solute interest  if  not  redeemed  at  a  fixed  time. 
Delivery  is  essential  to  a  pledge,  but  a  mort- 

fage  of  goods  is  in  certain  cases  valid  without 
elivery."  Cortelyou  v.  Lansing,  2  Cai.  Cas., 
202.  We  have  here  no  condition  of  the  prop- 
erty becoming  absolute  if  this  demand  for  saw- 
ing is  not  paid  at  a  given  time.  There  was 
simply  an  agreement  that  security  of  the  lien 
should  continue  ;  or,  in  other  words,  that  the 
boards  should  be  considered  as  a  specific  secu- 
rity after  the  possession  was  parted  with.  The 
contract  is  valid  between  the  parties,  and 
might,  I  presume,  be  enforced  in  equity,  or 
perhaps  at  law  under  certain  circumstances. 
But  it  is  a  contract  the  parties  have  no  right  to 
make,  so  as  to  control  the  rights  *of  [*476 
other  persons,  and  it  would  be  in  hostility  to 
all  the  definitions,  reasonings  and  decisions  on 
this  head  to  regard  the  lien  as  still  valid  against 
Creditors  or  purchasers  in  good  faith. 

Every  reason  of  policy  that  has  ever  induced 
courts  to  watch  with  suspicion  sales  and  mort- 
gages unaccompanied  by  possession,  and  to 
presume  them  fraudulent  when  secret  and 
juown  only  to  the  parties,  applies  with  yet 
greater  force  to  a  secret  continuance  of  lien 
ifter  the  owner  receives  voluntary  possession. 
[t  opens  a  wide  door  to  fraud  and  abuse.  If 
this  action  can  be  maintained  against  a  sheriff,- 
who  levied  upon  the  boards,  others  may  also 
)e  maintained  against  those  persons  who  have 
)ought  the  boards  mentioned  in  evidence  as 
laving  been  taken  off  by  the  owner  without 
he  consent  of  the  agent  of  the  saw-mill.  Thus, 
he  indulgence  given  to  the  owner  and  the  pri- 
rate  arrangement  between  him  and  those  who 
:laim  the  lien,  would  work  gross  hardship  to 
air  purchasers  acting  upon  the  apparent  indi- 
cation of  a  perfect  right  of  property  held  out 
>y  this  stipulation.  In  looking  through  there- 
lorted  cases  referred  to  in  argument,  I  was 
much  struck  with  the  wisdom  of  a  remark  of 

d.  Ellenborough.  made  after  a  long  profes- 
ional  and  judicial  experience:  "  In  a  case  of 
ien.we  should  be  anxious  to  tread  cautiously, 
ind  on  sure  grounds,  before  we  extend  it  be- 
yond the  limits  of  decided  cases."  1  Maule& 
8.,  168.  Accordingly,  I  have  no  hesitation  to 
rote  for  a  reversal  of  the  judgment  of  the  Su- 
>reme  Court  on  this  ground  alone,  without 
urther  examination  of  most  of  the  other  points 
aised  in  the  argument. 
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There  was,  however,  one  exception  taken  to 
the  charge  of  the  court  below,  touching  a  ques- 
tion that  must  enter  so  often  into  the  daily  busi- 
ness of  life,  that  I  cannot  pass  it  over  in  silence. 
It  is  that  respecting  the  extent  and  amount  of 
the  lien  .supposing  it  to  have  continued  in  force 
after  the  removal  of  the  boards.  The  court 
charged  the  jury  as  to  the  law  by  which  they 
47  7*  J  were  to  be  governed,*that  "the  boards 
left  at  the  landing  place  were  subject  to  the 
lien  for  the  price  of  sawing  all  the  boards  and 
lath,  including  those  which  had  been  removed 
by  the  owner  with  the  plaintiffs' consent."  The 
court  did  not  leave  it  to  the  jury  to  decide 
whether  there  was  any  special  agreement  to 
that  effect,  but  slates  this  as  the  inference  of 
the  law  ;  and,  besides,  it  is  expressly  in  evi- 
dence, that  "there  was  no  agreement  that  the 
lien  for  sawing  the  lumber  taken  away  should 
be  transferred  to  the  boards  which  remained." 
Thus,  supposing  the  Supreme  Court  to  be  cor- 
rect as  to  the  continuance  of  possession  con- 
structively, the  question  is  presented  whether 
the  boards  thus  remaining  in  the  possession  of 
those  entitled  to  a  lien,  were  subject  to  be  de- 
tained as  security  for  the  price  of  sawing  the 
whole.  This  does  not  depend  upon  the  distinc- 
tion between  general  and  particular  liens,  which 
latter  species  alone  applies  to  cases  like  the 
present.  That  well  settled  and  familar  distinc- 
tion is  nowhere  more  clearly  stated  than  by 
Judge  Heath,  in  Houghton  v.  Matthews,  3  Bos. 
•&  P.,  491.  "The  particular  lien  is  when  a  per- 
son claims  a  right  to  retain  goods  in  respect  of 
labor  or  money  expended  on  them.  Such  liens 
are  favored  in  law.  General  liens  are  claimed 
in  respect  to  a  general  balance  of  accounts,  are 
founded  in  contract,  and  are  to  be  taken  strict- 
ly." The  lien  of  the  mechanic,  miller,  dyer, 
etc.,  is  always  particular.  It  is  very  clear,  that 
in  such  a  case  as  the  present,  the  manufactured 
material  would  not  be  subject  to  any  lien  for 
any  prior  transaction.  But  the  doubt  is,  wheth- 
er every  such  contract  and  delivery  of  raw 
material  is  to  be  considered  as  one  whole,  each 
part  whereof  is  bound  for  the  price  of  the  whole, 
as  here:  whether  the  lien  is  for  the  $2.25  the 
hundred,  upon  the  8,000  boards  left,  or  for  the 
4330,  due  for  sawing  the  whole  14,000  pieces. 
.  I  have  found,  with  some  surprise,  that  the 
law  on  this  subject  is  not  distinctly  and  un- 
equivocally laid  down  in  the  books,  nor  by 
any  direct  adjudication  with  us,  except  the 
478*]  *single  one  of  Schmidt  v.  Blood,  9 
Wend.,  268,  in  our  Supreme  Court,  in  respect 
to  the  lien  for  storage  ;  and  as  this  case  has 
not  been  supported  or  recognized  by  any  sub- 
sequent decision,  or  applied  to  any  other  species 
of  lien,  the  principle  may  be  still  subject  to  re- 
examination.  Several  of  the  modern  element- 
ary books  and  digests  which  I  have  looked 
into  in  our  state  library,  take  no  further  notice 
of  this  point,  than  to  say,  with  Paley  and 
Chitty,  that  "A  particular  lien  is  the  right  to 
retain  a  thing  for  some  charge  growing  out  of 
that  identical  thing."  The  common  under- 
standing and  usage,  I  take  to  be  different  from 
tho.se  to  which  a  literal  interpretation  of  this 
•definition  would  lead.  The  first  case  in  which 
this  distinction  is  noticed,  is  the  comparatively 
modern  one  one  of  Close  v.  Waterhou^e,  report- 
ed in  a  note  to  6  East,  525.  Tender  had  been 
made  of  the  price  of  dying  certain  goods,  which 
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the  defendant  claimed  to  retain  for  bis  gener- 
al balance  for  such  work,  on  the  ground  of 
local  usage.  The  jury  negatived  any  such 
usage,  and  on  motion  for  a  new  trial,  the  Court 
of  K.  B.  held,  that  as  no  usage  was  proved, 
the  defendant  could  not  retain  for  the  price  of 
dyeing,  any  other  than  the  particular  goods 
dyed,  "or,  at  most,  only  for  the  dying  of  such 
goods  as  were  delivered  at  one  time,  and  under 
one  and  the  same  contract."  Here,  at  this  com- 
paratively recent  date,  is  a  hesitating  ex- 
pression of  doubtful  opinion,  which  the  judg- 
ment of  the  case  does  not  necessarily  support. 
Again,  in  a  case  stated,  arguendo.  in  6  East, 
622,  Ch.  J.  Kenyon  ruled  at  Nisi  Prius  that 
the  master  and  owner  of  a  ship  in  which  a 
quantity  of  tar  was  imported,  had  after  deliv- 
ering half  of  it,  a  lien  upon  the  remainder  for 
the  freight  of  the  whole,  it  having  been  all  re- 
ceived from  one  owner  at  one  time,  and  under 
one  contract.  Yet  he  doubted  whether  this 
would  not  be  otherwise,  if  the  tar  had  been 
sold  to  different  persons.  This  state  of  uncer- 
tainty as  to  the  law  upon  a  matter  that  must 
have  been  of  daily  occurence,  continued  until 
1814,  when  the  Court  of  K.  B.  decided,  in  Blake 
v.  Nicholson,  *3  Maule  &  S.,  168,  that  [*479 
a  printer  employed  to  print  certain  though  not 
consecutive  numbers  of  a  work,  had  a  lien 
upon  the  copies  not  delivered  for  his  balance 
due  for  printing  the  whole.  Ld.  Ellenborough 
thought  "that  the  printer  had  a  lien  for  the 
whole  balance,  the  work  being  an  entire  work, 
in  the  course  of  prosecution,  upon  the  same 
principle  that  a  tailor  employed  to  make  a  suit 
of  clothes,  has  a  lien  for  the  whole  price  upon 
any  part  of  them.  The  nature  of  the  work 
affords  a  reason  for  his  general  lien."  Finally, 
our  Supreme  Court,  in  Schmidt  v.  Blood,  de- 
cided that  where  a  warehouseman  delivers, 
from  time  to  time,  portions  of  the  goods  stored 
in  his  warehouse,  without  payment  for  the 
storage,  he  has  a  lien  upon  the  portion  left  for 
the  storage  of  the  whole.  This  case  however, 
as  far  as  I  can  trace  it,  stands  alone  in  our 
courts  ;  and  if  the  question  be  still  considered 
as  open  (as  the  exceptions  and  points  taken  in 
this  case  indicate  it  to  be),  either  on  account 
of  the  supposed  reason  of  the  right  itself,  or 
from  the  doubtful  language  of  older  cases  and 
modern  books,  it  is  very  desirable  to  establish 
some  certain  rule  on  a  subject  of  such  frequent 
occurrence. 

Should  my  conclusion  on  the  first  branch  of 
the  case  not  be  sustained  by  a  reversal  of  the 
judgment  upon  that  ground,  it  may  be  neces- 
sary, for  the  decision  of  the  case,  to  express  our 
opinion  upon  this  point,  upon  which  I  have 
conferred  with  some  of  the  members  of  the 
court,  of  much  practical  experience.  Our  opin- 
ion is  decidedly  with  that  expressed  in  the 
charge  as  being  most  in  accordance  with  de- 
cided cases,  with  general  convenience,  and  we 
think,  with  the  equity  antt  understanding  of 
the  contract.  When  part  of  a  cargo  on  freight, 
or  of  a  quantity  of  manufactured  articles,  un- 
der the  same  contract,  and  subject  to  lien,  is  de- 
livered up  to  the  owner,  there  is  no  reason  why 
the  creditor  should  suffer  for  this.  As  long  as 
the  rest  is  retained  for  the  securing  the  whole 
demand,  we  do  not  see  how  any  third  person 
can  be  injured  or  exposed  to  imposition  ;  whilst 
*as  between  the  parties,  it  is  fair  and  [*48O 
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just,  and  frequently  of  mutual  convenience. 
Besides,  the  principle  is,  that  when  the  labor 
or  expense  of  one  man  is  laid  out  on  the  ma- 
terials of  another,  he  has  a  right  to  be  paid  for 
his  share  of  the  increased  value  before  he  de- 
livers up  the  goods.  When  he  delivers  part 
and  retains  the  rest,  there  is  a  fair  presump- 
tion of  an  agreement  or  mutual  understanding 
that  the  property  retained  shall  be  kept  as  se- 
curity for  the  whole  debt  incurred  on  that  con- 
tract, unless  there  be  some  circumstances  in- 
-compatible  with  such  an  understanding.  If 
there  be  such  a  doubt  of  the  employer's  re- 
sponsibility as  to  induce  the  mechanic  or  car- 
rier to  retain  any  part  of  the  articles  subject 
to  his  lien,  it  can  scarcely  be  supposed  that  he 
meant  to  do  more  than  to  lessen  the  amount  of 
his  own  security  for  his  customer's  conven- 
ience ;  not  that  he  meant  to  lessen  the  amount 
secured  upon  less  security,  though  in  his  judg- 
ment still  adequate.  Yet  further  ;  particular 
liens  have  always  been  held  to  be  in  conformi- 
ty with  natural  equity  and  general  conven- 
ience and,  as  such,  to  be  favored  in  law.  If, 
•then,  this  point  is  not  clear  on  other  accounts, 
it  is  both  wise  and  equitable,  and  in  unison 
with  the  spirit  and  analogy  of  the  law  to  adopt 
the  broadest  rule  of  the  decisions  ;  so  that  when 
goods  or  other  articles  subject  to  a  particular 
lien  are  delivered  in  part,  those  retained  may 
be  held  to  secure  the  payment  for  all  the  labor, 
skill  or  expense  laid  out  upon  the  whole,  un- 
der one  and  the  same  contract,  between  the 
same  parties,  thus  constituting  one  debt.  The 
judgment  of  the  court  is,  therefore,  not  er- 
roneous in  this  respect ;  but  it  should  be  re- 
versed for  the  reasons  I  have  before  assigned; 
because  the  stipulation  of  the  owner  of  the 
boards,  that  the  lien  on  them  should  continue 
after  their  removal  by  him,  could  not  make  his 
possession  that  of  t,he  plaintiffs'  below,  so  as  to 
affect  third  persons  ;  and  that  the  court  below 
erred  at  the  trial  in  holding  "as  to  the  law  by 
which  the  case  was  to  be  governed,  that  the 
plaintiffs'  lien  continued,  having  followed  the 
boards  to  E.  Vaughan's  landing  ground  on  the 
481*]  *canal  bank,  which  he  had  procured 
for  that  purpose,  in  pursuance  of  the  agree- 
ment between  him  and  the  said  plaintiffs." 

Senator  Paige  was  of  opinion  that  the 
plaintiffs  did  not  lose  their  lien  by  the  remov- 
al of  the  boards  to  the  bank  of  the  canal,  it 
being  expressly  agreed  by  the  parties  that  the 
lien  should  continue  notwithstanding  such  re- 
moval. The  owner  of  the  boards  was  to  pro- 
cure the  ground  for  their  piling,  and  after  they 
were  thus  piled,  the  boards  were  as  much  in 
the  possession  of  the  plaintiffs  as  when  in  their 
mill-yard.  He  was  also  of  opinion  that  a  suffi- 
cient taking  by  the  deputy  was  shown  to  sup 
port  the  action. 

Senator  Nicholas  said  that  the  lien  of  a  per- 
son who  had  Bestowed  labor  and  expense  in 
the  manufacture  of  an  article  should  be  pro 
tected  if  possible,  but  if  he  permits  the  prop- 
erty to  be  removed  from  his  premises,  and 
¥'elds  the  possession  of  it,  he  loses  his  lien, 
o  sustain  it  under  circumstances  like  those 
existing  here,  would  lead  to  gross  frauds. 

Senator  Lee.     There  is  no  lien  without  pos- 
session of  the  property. 
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Senator  Root.  The  removal  of  the  boards 
destroyed  the  common  law  lien;  the  agree- 
ment between  the  parties  might  be  good,  and 
as  between  themselves  might  be  enforced,  but 
not  so  as  to  third  persons.  Whilst  the  boards 
remained  in  the  possession  of  the  plaintiffs,  the 
sheriff  or  a  purchaser  would  naturally  inquire 
for  a  lien  ;  but  there  was  nothing  to  induce 
such  inquiry  after  the  property  was  removed 
from  the  mill,  and  in  possession  of  the  owner. 

The  Chancellor  said  that  he  agreed  there 
must  be  possession  in  the  party  claiming  the 
lien,  but  the  question  here  was  in  whom  was 
the  possession  after  the  removal  of  the  boards 
to  the  bank  of  the  canal.  The  owner  of  the 
*boards  had  agreed  to  hire  ground  for  [*482 
their  piling,  and  that  the  lien  should  continue 
the  same  as  if  they  were  piled  in  the  mill  yard. 
Under  these  circumstances,  the  plaintiffs,  in 
his  judgment,  must  be  deemed  in  possession. 
Had  the  boards  been  stolen,  it  would  have  been 
necessary  in  an  indictment  to  have  alleged  that 
the  plaintiffs  were  owners. 

Senator  Dickinson  said  that  he  considered 
the  lien  lost.  If  the  plaintiffs  could  give  per- 
mission to  remove  the  boards  half  a  mile  and 
retain  their  lien,  they  would  be  equally  en- 
titled to  retain  it,  if  they  permitted  them  to  be 
removed  one  hundred  miles. 

By  the  President  of  the  Senate.  The  main 
questions  in  this  case  are:  1.  Whether,  under 
the  special  agreement  between  the  defendants 
in  error,  and  Edmund  Vaughan,  the  original 
owner  of  the  lumber  in  question,  the  construct- 
ive possession  of  the  lumber  so  continued  in 
the  former,  notwithstanding  they  had  parted 
with  its  actual  possession,  as  to  continue  their 
original  lien  for  the  sawing.  2.  If  so,  whether 
the  defendants  in  error,  who  were  the  plaint- 
iffs in  the  original  suit,  were  entitled  to  the 
action  of  replevin  in  this  case ;  and  3.  If  so, 
did  their  right  of  action  accrue  on  the  levy.be- 
ing  made  under  the  execution  issued  on  the 
judgment  of  David  Vaughan,  and  before  any 
sale  or  removal  of  the  lumber  had  taken 
place  ? 

As  a  general  principle,  possession  is  indis- 
pensable to  lien.  When,  therefore,  the  for- 
mer is  parted  with,  the  latter  is  lost.  Such  pos- 
session and  lien,  however,  may  undoubtedly 
be  continued  by  special  agreement,  so  far  as 
the  immediate  parties  to  the  agreement  are  con- 
cerned, even  after  the  actual  possession  has 
been  parted  with;  but  not  to  the  prejudice  of 
general  creditors  or  bona  fide  purchasers  for 
valuable  consideration  and  without  notice. 
They  cannot  be  bound  nor  their  rights  con- 
cluded by  any  such  agreement  between  the  orig- 
inal parties.  The  establishment  of  a  contrary 
doctrine  would  be  in  the  highest  degree  danger- 
ous, especially  in  a  country  so  commercial  as 
ours,  *where  property  changes  owners  [*48J5 
so  frequently,  and  that  not  by  sale  and  pur- 
chase in  market  overt.  To  allow  these  secret 
liens  to  go  along  with  property  into  the  gener- 
al market,  unaccompanied  by  possession,  and 
without  any  visible  marks  to  indicate  their  ex- 
istence, would  be  to  expose  to  hazard  every 
bona  fide  purchaser  of  property,  and  would  be  a 
fraud  upon  honest  creditors.  Such  a  doctrine, 
too,  would  be  a  violation  of  that  sound  general 
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policy,  which  should  afford  every  inducement 
and  security  to  the  alienation  of  property,  and 
every  facility  to  its  easy  and  safe  transfer  from 
hand  to  hand.  In  the  present  case  it  is  in 
proof  that,  by  a  special  agreement  between  the 
original  parties,  Vaughan  was  permitted  to 
take  the  lumber  out  of  the  actual  possession  of 
the  defendants  in  error,  and  to  remove  it  a  con- 
siderable distance  to  a  place  on  the  canal  bank, 
to  be  procured  by  him  and  at  his  own  expense. 
He  there  exercised  every  act  of  ownership 
over  it;  sold  and  removed  three  boat  loads  of 
it,  until  the  remaining  lumber  was  not  suffi- 
cient to  pay  the  balance  of  the  account  for 
sawing  the  whole.  Under  these  circumstances, 
to  protect  this  lien  to  the  prejudice  of  credit- 
ors and  purchasers,  would,  in  my  judgment, 
be  carrying  the  doctrine  of  lien  to  a  most  dan- 
gerous and  undue  extent.  Let  us  suppose  that 
the  judgment  creditor,  in  this  case,  had  been  a 
bona  fide  purchaser  of  the  property  in  question 
for  valuable  consideration,  and  without  notice 
of  this  constructive  possession  and  secret  lien, 
thus  attempted  to  be  continued  by  the  special 
agreement  between  the  original  parties,  could 
his  title  to  the  property  have  been  impugned 
on  such  grounds,  or  the  preference  of  this  con- 
ventional lien  have  been  enforced  against  it  ? 
Certainly  not.  And  if  not,  can  an  effect  be  giv- 
en to  this  special  agreement  against  an  honest 
creditor, which  is  denied  to  it  as  against  a  pur- 
chaser in  good  faith?  This,  I  think,  will  not 
be  pretended. 

If  the  views  thus  presented  on  this  point  be 
correct,  they  are  conclusive  of  the  whole  case. 
But  if  the  court  should  come  to  a  different  con- 
484*]  elusion  on  this  first  point, *then  it  may 
be  material  to  notice  for  a  moment  the  other 
two. 

It  is  undoubtedly  true,  that  a  party  having 
a  legal  subsisting  lien  upon  property,  accom- 
panied by  possession,  may  have  his  action  of 
replevin  whenever  he  is  so  disturbed  in  that 
possession  as  to  threaten  the  defeat  of  his  lien. 
The  action  of  replevin  lies  in  all  cases  where 
trespass  de  bonis  asportatis  will  lie.  Such  is  the 
established  doctrine  of  the  cases.  This  right 
of  action  accrues  whenever  the  possession  is 
disturbed.  This,  as  in  the  present  case,  may 
be  by  a  mere  levy, without  a  sale  or  removal  of 
the  property,  for,  by  a  formal  levy,  the  prop-, 
erty  is  deemed  to  pass  into  the  possession  of 
the  officer.  It  is  virtually  in  the  custody  of  the 
law.  The  possession  of  the  original  lien  hold- 
er has  been  disturbed,  and  his  right  of  replev- 
in has,  of  course,  already  accrued.  And  so  are 
the  authorities.  If,  therefore,  the  defendants 
in  error,  at  the  time  of  the  levy  upon  the  prop- 
erty in  question,  had  a  valid,  subsisting  lien 
thereon,  accompanied  by  legal  possession, they 
were  entitled  to  their  action  of  replevin;  and 
their  right  of  action  accrued  at  the  moment  of 
the  levy,  without  waiting  either  for  a  sale  or 
removal  of  the  property. 

But  believing  that  the  defendants  in  error, 
at  the  time  of  the  levy,  had  no  such  lien  or  pos- 
session, as  against  the  judgment  creditor;  and 
considering  the  views  above  presented  on  the 
.first  point  as  conclusive,  I  am  of  opinion  that 
the  judgment  below  is  erroneous,  and  that, 
therefore,  the  judgment  of  the  Washington 
Co.  C.  P.,  and  the  judgment  of  the  Supreme 
Court,  affirming  the  same,  should  be  reversed, 
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with  the  costs  to  abide  the  event  of  the  suit; 
and  that  a  venire  de  novo  should  be  awarded. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  at  the  argument  of  the  cause,  ex- 
cept the  Chancellor  and  Senator  Paige  voted  in 
the  affirmative  ;  the  Chancellor  and  Senator 
Paige  voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  teas  reverted. 

Reversing— 10  Wend.,  318. 

Cited  in— 4  N.  Y..  564  :  11  N.  Y.,  508 ;  66  N.  Y.,  548 ; 
66  N.  Y.,  601 ;  73  N.  Y.,  508 ;  77  N.  Y.,  200 :  6  Barh., 
80 ;  5  How.  Pr.,  348 ;  1  Abb.  Pr.,  162  ;  3  Abb.  Pr..  85 : 
1  Edm..  119 ;  2  Bos.,  427  ;  6  Rob.,  40;  1  E.  D.  8.,  24. 


*LYON  v.  JEROME          [»485 

Delegated  Authority — Personal  Truttt  and  Con- 
fidence— Cannot  be  Delegated  to  Another  unless 
there  be  Special  Power  of  Substitution — Canal 
Commission  ers. 

In  all  cases  of  delegated  authority,  where  person- 
al trust  or  confidence  is  reposed  in  the  agent,  and 
especially  where  the  exercise  and  application  of 
i  the  power  is  made  subject  to  his  judgment  ordiscre- 
'  tion,  the  authority  is  purely  personal,  and  cannot 
be  delegated  to  another  unless  there  be  a  special 
power  of  substitution.    Such  is  the  rule  in  relation 
to  powers  created  by  deed  or  will,  and  a  fortiori  is  it 
so,  where  the  authority  is  conferred  by  Act  of  the 
Legislature. 

It  was  accordingly  held,  in  this  case,  that  the  au- 
thority conferred  upon  the  Canal  Commissioners  to 
enter  upon  and  take  possession  of  the  lands,  etc.,  of 
individuals  for  the  construction  of  a  canal,  can  be 
executed  only  by  them  in  person,  or  under  their  ex- 
press direction  ;  and  that  an  engineer,  or  any  other 
sub-agent  of  the  State,  cannot  lawfully  exercise 
such  power  but  by  the  express  direction  of  the  Ca- 
nal Commissioners,  or  one  of  them,  although  to 
such  engineer,  or  other  sub-agent,  has  been  intrust- 
ed the  superintendence  of  the  construction  of  the 
canal  in  the  vicinity  of  the  premises  entered  upon. 
Whether  an  Act  of  the  Legislature  authorizing: 
the  agents  of  the  State  to  enter  upon  the  lands  of 
individuals,  and  to  take  and  use  property  in  the 
construction  or  repair  of  canals  or  other  public 
works,  without  making  provision  for  an  adequate 
and  certain  compensation,  is  valid  and  constitution- 
al, qucerc. 

Citations— 4  LaW8  N.  Y.,  301  b,  ch.  262,  sec.  3:  « 
Laws  N.  Y.,  342  b.  ch.  279,  sec.  1 ;  7  Johns.  Ch.,  315, 
340,  342  ;  20  Johns.,  735  :  Laws,  1820,  p.  183,  sec.  3:  190, 
sec.  21 ;  202,  sec.  3 ;  18  Wend.,  17 ;  Laws,  1834,  ch.  L'79, 
sec.  1 ;  Laws,  1817,  ch.  262,  sec.  3 ;  1  R.  S..  220,  sees.  15, 
16  ;  11  Johns.,  150;  3  Johns.  Cas.,  107  ;  4  Wend.,  647. 

TERROR  from  the  Supreme  Court.  Lyon  sued 
J-J  Jerome  in  an  action  of  trespass  for  taking 
a  quantity  of  stone  from  his  quarry,  used  in 
the  construction  of  locks  on  the  Oswego  Canal. 
The  defendant  justified  the  taking  as  chief  en- 
gineer in  the  construction  of  the  canal,  under 
the  statutes  relating  to  the  construction  of  the 
state  canals.  The  stone  was  taken  by  his  di- 
rection. The  Canal  Commissioner  who  had 
charge  of  this  improvement,  saw  the  work 
whilst  in  progress,  but  gave  no  directions  for 
taking  the  stone  from  the  premises  of  the 
plaintiff;  he  testified  that  the  contractors  were 
authorized  to  take  stone  from  a  tract  of  land 
belonging  to  the  State  (ad joining  the  plaintiff's 
quarry),  or  from  the  bed  of  the  canal,  but  were 
not  allowed  by  him  to  take  them  from  the 
plaintiff's  quarry;  he  supposed  that  the  stone 


NOTE.— Compare  above  case  of  Lyon  v.  Jerome, 
with  note,  to  Presbyterian  Church  v.  City  of  New 
York,  5  Cow.,  538. 
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were  taken  from  the  state  lands,  or  from  the 
premises  of  private  persons  with  their  consent, 
486*]  *but  said  had  the  engineer  represented 
that  it  was  indispensable  the  stone  of  the 
plaintiff  should  be  used,  he  would  have  sanc- 
tioned the  taking  of  them.  He  further  testified 
that  the  defendant  was  the  chief  engineer  on  the 
canal,  and  "  had  in  a  measure  the  supervision 
of  the  work  and  materials."  The  plaintiff  pro- 
duced in  evidence  a  certificate  of  the  defendant 
as  to  the  quantity  of  stone  taken,  in  which  he 
stated  that  the  stone  had  been  taken  by  his  di- 
rections, under  the  supposition  on  his  part  that 
the  quarry  was  on  lands  belonging  to  the 
State.  The  plaintiff  offered  to  prove  that  the 
Canal  Appraisers  had  refused  to  make  him 
any  allowance  for  the  stone  taken;  which  evi- 
dence was  objected  to  and  rejected.  A  motion 
was  made  for  a  nonsuit,  on  the  ground  that 
the  stone  was  necessary  for  the  construction  of 
the  works  on  the  canal,  and  that  the  defend- 
ant, as  engineer,  had  acted  in  good  faith,  in 
directing  it  to  be  taken.  The  judge  refused  to 
grant  a  nonsuit,  arid  the  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  $  174.52.  The  de- 
fendant moved  for  a  new  trial,  which  was  re- 
sisted on  the  grounds  that  the  power  to  enter 
upon  the  lands  of  individuals  and  take  materials 
for  the  construction  of  the  canals,  is  confided 
solely  to  the  Canal  Commissioners,  and  being  a 
personal  trust  cannot  be  delegated  toothers;  that 
the  engineers,  without  the  express  direction  of 
the  Canal  Commissioners,  may  enter  and  take 
materials  for  repairs,  but  not  for  the  original 
construction  of  the  canals.  The  Supreme  Court 
granted  a  new  trial.  See  the  opinion  deliv- 
ered by  the  Chief  Justice,  15  Wend.,  570,  etseq. 
Under  the  decision  thus  made,  the  circuit 
judge,  when  the  cause  came  on  to  trial  a  sec- 
ond time,  nonsuited  the  plaintiff.  The  plaint- 
iff excepted,  and  the  Supreme  Court  refusing 
to  set  aside  the  nonsuit,  he  sued  out  a  writ  of 
error.  The  cause  was  argued  here  by, 

Afr.  S.  Stevens,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 
487*]     *  Points  presented  and  argued  on  the 
part  of  the  plaintiff. 

I.  The  engineer  having  directed  the  contract- 
ors to  take  stone  for  the  building  of  locks  from 
the  plaintiff's  quarry  without  the  assent  of  the 
plaintiff,  and  without  the  direction  of  the  Canal 
Commissioners,  or  either  of  them,  is  liable  to 
the  plaintiff  in  trespass  ;  more  especially  is  he 
liable  when  no  necessity  existed  for  the  direc- 
tion. Stat.,  1816,  p.  205,  sec.  2;  Sess.  L.,  1817, 
p.  302,  sec.  3  ;  Stat.,  1824,  p.  342,  sec.  1  ;  1  R. 
S.,  1st  ed.,  220.  sees.  15,  16;  Stat.,  1820,  sec.  3; 
Rogers  v.  Bradshaw,  20  Johns.,  735  ;  Jerome  v. 
Ross,  7  Johns.  Ch.,  315.    Wheelock  v.  Young,  4 
Wend.,  647. 

II.  The  engineers  are  not  by  law  invested 
with  a  discretionary  power  of  selecting  and 
appropriating  to  the  use  of  the  canal,  the  lands 
and  materials  of  an  individual.     This  impor- 
tant power  is  given  only  to  the  Canal  Commis- 
sioners, and  they  cannot  delegate  it  to  another. 
See  the  statutes  and  authorities  above  cited, 
and    Vanderheyden  v.  Young,  11  Johns.,  150; 
Gilbert  v.  Turnpike  Co.,  3  Johns.  Gas.,  107. 

III.  In  this  case  the  record  shows  that  no 
discretion  was  exercised  by  any  one  in  select- 
ing the  stone  in  question,  as  they  were  taken 
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by  mistake,  upon  the  supposition  that  they  be 
longed  to  the  State. 

IV.  It  appears  by  the  record  that  the  acting 
Canal  Commissioner,  superintending  the  con- 
struction of  the  Oswego  Canal,  directed  the 
stone  for  the  locks  to  be  taken  from  the  state 
lands  or  the  bed  of  the  canal ;  the  defendant, 
therefore,  had  not  the  right,  upon  any  princi- 
ple, to  direct  them  to  be  taken  from  the  plaint- 
iff's land. 

V.  The  circuit  judge  erred  in  nonsuiting  the 
plaintiff;  and  the  Supreme  Court  erred  in  sus- 
taining his  decision. 

Points  presented  and  argued  on  the  part  of  the 
defendant. 

I.  The  Canal  Commissioners  were,  by  the 
Acts  of  1817  and  of  1824,  authorized  to  take 
the  stone  in  question  for  *the  public  [*488 
work.  Stat.,  1817,  p.  301,  ch.  262,  sec.  3  ;  Act 
for  the  Construction  of  the  Erie  and  Champlain 
Canals  ;  and  Stat.,  1824,  ch.  279,  p.  342  ;  Act 
for  the  Construction  of  the  Oswego  Canal. 

II.  The  Canal  Commissioner  proved  that  the 
defendant,  as  chief  engineer,  had  full  authori- 
ty to  take  such  materials  as  he  thought  neces- 
sary and  proper  for  such  work. 

III.  The  defendant  acted  in  good  faith,  and 
the  evidence  shows  that  he  exercised  an  en- 
lightened judgment  in  the  matter.  Whether  he 
supposed  the  stone  belonged  to  the  State  or 
not  can  make  no  difference. 

IV.  If  he  erred  in  judgment  it  does  not  make 
him  a  trespasser.  Jerome  v.  Ross,  7  Johns.  Ch., 
340;  Rogers  v.  Bradshaw,  20  Johns.,  739;  Whee- 
lock v.    Young,  4  Wend.,  647  ;  see,  also,  Stat., 
1820,  ch.  202,  sees.  1,  21,  p.  183  ;  1  R  S.,  220, 
sees.  9,  15  ;  Id.,  236,  sec.  100. 

After  the  first  verdict,  the  defendant  applied 
to  the  circuit  judge  who  presided  at  the  trial, 
the  Hon.  Hiram  Denio,  for  a  new  trial,  which 
was  denied  ;  on  which  occasion  the  judge  de- 
livered an  opinion  in  support  of  his  decision, 
which  being  adverted  to  and  approved,  both 
by  Senator  Verplanck  and  the  Chancellor,  in 
the  opinions  delivered  by  them,  is  here  in- 
serted : 

It  was  not  questioned  but  that  the  Commis- 
sioners had  a  right,  if  in  their  judgment  it  had 
become  necessary,  to  enter  upon  the  premises 
of  the  plaintiff  and  take  these  stone.  4  L.  of 
N.  Y.,  301  b,  ch.  262,  sec.  3  ;  Vol.  VI.,  342  b, 
ch.  279,  sec.  1  ;  Jerome  v.  Ross,  7  Johns.  Ch., 
340.  But  I  am  of  opinion  that  the  defendant, 
as  engineer,  had  not  that  right.  By  the  3d  sec- 
tion of  the  Act  of  1817,  under  which  the  au- 
thority to  enter  upon  lands  is  given,  it  is  pro- 
vided that  it  shallbe  lawful,  etc..  for  the 
"Canal  Commissioners,  and  each  of  them,  by 
themselves,  and  by  any  and  every  superintend- 
ent, agent  and  engineer  employed  by  them,  to 
enter  upon,  take  possession  of  and  use,  all 
and  singular,  any  lands,  waters  and  streams 
necessary  for  the  'prosecution  of  the  [*48J> 
improvements  intended  by  this  Act,  and  to 
make  all  such  canals,  feeders,  dykes,  locks, 
dams,  and  other  works  and  devices,  as  they 
may  think  proper  for  making  said  improve- 
ment,doing,  nevertheless,  no  unnecessary  dam- 
age." By  the  terms  of  this  section,  the  entry 
is  to  be  upon  such  lands,  etc.,  as  the  Commis- 
sioners or  any  of  them  shall  think  proper;  but 
the  entry  may  be  made  by  themselves,  or  by 
any  and  every  superintendent,  etc.,  as  their 
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instruments.  It  is  the  judgment  of  the  Com- 
missioners, or  one  of  tbem,  which  is  to  deter- 
mine the  propriety  of  the  entry,  and  not  of  the 
agents,  etc.,  afterwards  named.  Such  is  the 
obvious  construction  of  the  section.  The  con- 
trary construction  would  be  very  unreasonable 
and  extravagant.  The  power  conferred  is  one 
of  the  most  important  character,  nothing  less 
than  the  taking  of  the  individual  property  of 
the  citizen  without  his  consent;  yet  by  the  con- 
struction contended  for,  this  is  conferred  upon 
any  and  every  engineer,  superintendent  and 
agent,  whom  the  Commissioners  shall  choose 
to  employ.  It  is  not  confined  to  officers  of  the 
grade  of  the  defendant  in  this  cause;  but  if  he 
had  the  power,  it  would  equally  belong  to 
every  subordinate  agent,  down  to  the  chain- 
bearer  in  the  service  of  the  Commissioners. 
This,  certainly,  was  never  intended.  There 
was  nothing  in  the  nature  of  the  enterprise 
undertaken  by  the  State,  which  could  require 
such  extraordinary  legislation,  nor  anything  in 
the  exigency  of  the  service  which  could  justi- 
fy such  an  indefinite  and  dangerous  grant  of 
power. 

The  cases  which  have  been  cited,  give  no 
countenance  to  the  construction  insisted  on  by 
the  defendant.  In  Jerome  v.  Ross,  above  cited, 
the  location  of  the  ledge  of  rock  which  was 
taken,  was  seen  and  approved  of  by  Mr.  Young, 
the  acting  Commissioner  on  that  canal  ;  and 
the  late  (JJuinceUor  Kent,  in  giving  his  opinion, 
7  Johns.  Ch.(  340,  declares  that  "What  lands 
are  necessary  to  be  entered  upon  and  used  must 
rest  in  the  judgment  of  the  Commissioners, 
and  all  that  can  be  required  is  that  they  act 
49O*]  *with  good  faith  and  with  sound  dis- 
cretion ;  "  and  again,  p.  342,  "I  have  no  doubt, 
therefore,  that  under  the  general  authority  to 
enter  upon  and  use  any  lands  necessary  for  the 
prosecution  of  the  improvements,  doing  no  un 
necessary  damage,  the  Commissioners,  'and 
the  defendant,  by  their  authority,'  might  law- 
fully enter  upon  and  use  the  ledge,"  etc. 

In  Rogers  v.  BradsJiaw,  20  Johns.,  735,  which 
was  an  action  of  trespass  against  a  contractor, 
for  cutting  timber  in  order  to  open  a  new  road 
in  place  of  part  of  a  turnpike  which  had  been 
taken  for  the  canal  ;  the  new  road  had  been 
laid  out  by  the  chief  engineer.  But  the  Act 
authorizing  the  laying  out  new  roads  where  old 
ones  had  been  encroached  upon  by  the  canal, 
confers  the  authority  not  upon  the  Commis- 
sioners but  upon  the  engineers.  L.  of  1820,  p. 
190,  sec.  21.  The  contract  for  opening  the 
road  in  this  case,  however,  had  been  made  by 
Mr.  Young,  Canal  Commissioner,  with  the  de- 
fendants. 

There  is  nothing  in  the  opinion  given  by  the 
former  Chancellor  which  can  be  brought  in  aid 
of  the  construction  of  the  Act  contended  for  by 
the  defendants,  although  in  this  case  the  powers 
of  the  canal  officers  were  admitted  to  the  great- 
est extent  which  the  safety  of  the  citizen  would 
permit. 

The  3d  section  of  the  Act  last  cited,  L.1820, 
p.  183,  sec.  3,  has  been  referred  to  as  strength- 
ening the  view  which  the  defendant's  counsel 
takes  of  this  case.  In  my  judgment,  its  tend- 
'  ency  is  very  strongly  to  repudiate  their  con- 
struction of  the  former  statute.  It  commences 
with  a  recital:  "And  whereas,  it  may  happen 
that  the  said  canals  and  the  works  connected 
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therewith  may  be  injured  by  unforeseen  acri- 
dents,  whereby  the  navigation  may  be  inter- 
rupted, and  the  lands  adjacent  thereto  may  be 
exposed  to  damage;  therefore,  sec.  8,  be  it  fur- 
ther enacted,  that  for  the  speedy  reparation  of 
such  injury,  that  whenever  and  as  often  as 
such  case  shall  happen,  it  shall  be  lawful  for 
the  said  Commissioners,  or  either  of  them,  or 
of  their  engineers,  *or  any  other  per-  [*4D  1 
son  employed  by  either  of  them,  with  carts, 
etc.,  to  enter  upon  any  lands  contiguous  to 
such  canal" — to  get  stone,  clay,  gravel,  tim- 
bers, and  other  materials.  By  this  provision, 
cases  of  pressing  urgency  which  would  per- 
mit of  no  delay,  were  anticipated;  where  to 
await  the  direction  of  the  superior  officers 
might  occasion  great  public  loss,  and  wide- 
spread individual  damage.  Hence  the  author- 
ity required  by  the  exigency  of  the  case,  is 
conferred  equally  upon  the  Commissioners, 
engineers  and  inferior  agents;  and  to  show 
upon  the  face  of  the  enactment  that  the  extra- 
ordinary grant  of  power  was  intended  only  to 
meet  an  extraordinary  case,  the  preambl'e  is 
prefixed  as  a  justification  for  these  peculiar 
provisions.  The  Act  being  upon  the  same  gen- 
eral subject,  the  change  of  phraseology,  affords, 
strong  evidence  that  a  different  construction 
was  intended.  In  the  Act  under  which  this 
defendant  justifies,  the  authority  is  to  the  Com- 
missioners, to  be  exercised  by  themselves,  and 
the  superintendents,  engineers,  agents,  etc.  In 
the  Act  cited,  the  power  is  conferred  on  the 
Commissioners  and  the  engineers,  etc. 

There  is  not  the  least  pretense  upon  this  case 
that  Mr.  Seymour,  the  Commissioner,  author- 
ized the  taking  of  these  stone.  He  did,  it  is 
true,  see  the  work  on  the  locks  in  progress, 
but  he  says  he  believed  the  stone  came  from 
the  state  laud,  or  from  private  persons,  with 
the  consent  of  the  owners.  He  never  knew 
that  the  plaintiff's  stone  were  taken,  and  there 
is  no  evidence  that  he  was  aware  that  they 
were  taken  from  this  particular  spot.  But  if 
the  defendant  as  engineer,  in  the  absence  of 
the  Commissioner  and  without  any  directions 
upon  the  subject,  would  have  a  right  to  detpr- 
mine  when  the  lands  of  individuals  might  be 
entered  upon,  it  would  not  assist  him.  Mr. 
Seymour's  testimony  showed  that  in  this  case 
the  stone  were  directed  to  be  taken  from  the 
lands  of  the  State  or  the  bed  of  the  canal,  and 
that,  so  far  from  contemplating  the  necessity 
of  taking  the  plaintiff's  stone,  he  had  deter- 
mined that  the  other  source  would  afford  a 
supply.  Whatever,  then,  *mieht  have  [*49i2 
been  the  authority  of  the  defendant  in  the  ab- 
sence of  any  action  by  the  Commissioners,  he 
had  none  whatever  in  this  case  to  enter  upon 
the  plaintiff's  land. 

But  if  the  whole  authority  had  been  vested 
in  the  defendant  as  engineer,  I  should  greatly 
doubt  whether  he  could  justify  the  act  com- 
plained of.  He  never  adjudged  that  it  was  nec- 
essary or  proper  to  take  the  plaintiff's  stone. 
He  took  them  by  pure  mistake.  If  he  had 
known  the  true  boundary  between  the  land  of 
the  plaintiff  and  the  State,  it  is  utterly  impos 
sible  upon  this  evidence  to  say  whether  he 
would  have  taken  the  stone  from  the  plaintiff's 
quarry,  or  from  the  quarries  on  the  state  reser- 
vation; and  the  plaintiff's  property  was  not  to 
be  taken  without  his  consent  unless  by  the 
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judgment  of  the  persons  upon  whom  the  Leg- 
islature had  conferred  the  power  of  judging, 
it  had  been  determined  that  an  exigency  had 
arisen  in  which  it  had  become  proper  that  this 
transcendent  power  should  be  exercised. 

1  am  clearly  of  opinion,  therefore,  that  no 
error  was  committed  at  the  circuit  by  holding 
that  the  action  was  sustained.  This  is,  beyond 
doubt,  a  case  in  which  the  State  are  bound, 
upon  equitable  principles,  to  indemnify  their 
officer,  the  defendant,  who  committed  the 
error  which  has  rendered  him  responsible  for 
these  damages  by  a  very  natural  mistake,  in 
relying  upon  an  incorrect  survey  made  by  a 
person  in  the  employment  of  the  State.  He 
acted  in  perfect  good  faith,  and  without  any 
unreasonable  negligence,  and  I  see  not  how 
indemnity  can  be  denied  him.  The  plaintiff, 
however,  cannot  be  affected  by  any  determi- 
nation which  he  made  of  that  question. 

The  motion  for  a  new  trial  is,  therefore,  de- 
nied. 

After  advisement  the  following  opinions 
were  delivered: 

By  the  Chancellor.  In  my  opinion  there 
should  be  a  reversal  of  the  judgment  of  the 
Supreme  Court,  for  the  reasons  assigned  by 
the  circuit  judge,  on  his  refusal  to  grant  a  new 
493*]  *trial.  If  the  Commissioners  had  the 
right  to  enter  upon  the  premises  of  the  plaint- 
iff and  take  the  stone,  it  does  not  follow  that 
their  agents  had  the  same  right.  Mere  execu- 
tive or  ministerial  powers  may  be  sub  dele- 
gated, but  not  judicial  or  discretionary  powers. 
Here  the  engineer  acted  even  without  the 
knowledge  of  the  commissioner,  for  the  rea- 
sonable inference  from  the  testimony  of  the 
latter  is,  that  he  did  not  know  that  the  plaint- 
iff's property  had  been  taken.  On  this  ground, 
therefore,  I  shall  vote  for  a  reversal  of  the 
judgment  of  the  Supreme  Court. 

I  have  serious  doubts  also  as  to  the  consti- 
tutionality of  the  Acts  of  the  Legislature  under 
which  the  property  of  the  plaintiff  was  taken, 
no  provision  having  been  made  whereby  the 
owner  of  the  property  might  compel  the  pay- 
ment of  his  damages  or  insure  the  compensa- 
tion to  which  he  was  entitled.  By  the  Act  of 
1817,  the  officers  of  the  State  were  authorized 
to  enter  upon  the  lands  of  individuals  in  the 
prosecution  of  their  duties  for  purposes  other 
than  that  of  taking  property.  By  the  Act  of 
1820,  they  may  enter  upon  private  property  to 
obtain  materials  for  the  purposes  of  repair;  but 
they  are  not  authorized  temporarily  to  occupy 
the  lands  of  individuals,  in  the  construction  of 
the  public  works,  and  then  leave  the  owners 
of  the  property  to  obtain  compensation  in  the 
best  way  they  can;  and  yet  such  was  the  law 
until  a  subsequent  provision  was  made  in  the 
Revised  Statutes  on  the  subject.  I  held  in 
Bloodgood  v.  R.  R.  Co.,  18  Wend.,  17,  and  am 
still  of  the  same  opinion,  that  before  the  Leg- 
islature can  authorize  the  agents  of  the  State, 
and  others,  to  enter  upon  and  occupy  or  de- 
stroy, or  materially  injure  the  private  property 
of  an  individual,  except  in  cases  of  actual  ne- 
cessity, which  will  not  admit  of  delay,  an  ade- 
quate and  certain  remedy  must  be  provided, 
whereby  the  owner  of  such  property  may  com- 
pel the  payment  of  his  damages  or  compensa 
tion.  No  such  provision  having  been  made  in 
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the  Act  of  1817,  nor  in  the  Act  for  the  con- 
struction of  the  Oswego  Canal,  I  should  be 
inclined  on  this  ground  also  to  reverse  [*494 
the  judgment  in  this  case. 

By  Senator  Verplanck.  This  case,  as  ar- 
gued before  us  and  in  the  court  below,  turns 
exclusively  upon  the  single  and  very  interest- 
ing question  of  the  authority  of  an  inferior 
officer  on  our  public  works,  to  exercise  by  virt- 
ue of  an  express  or  implied  delegation  a  power 
vested  by  statute  in  the  Canal  Commissioners. 

By  the  Act  of  1817,  relating  to  the  Erie  and 
Champlain  Canals,  and  the  subsequent  laws, 
extending  its  provisions  to  the  construction  of 
the  Oswego  Canal,  it  was  made  "lawful  for 
the  Canal  Commissionei%and  each  of  them,  by 
themselves,  and  by  any  agent  or  engineer  em- 
ployed by  them,  to  enter  upon,  take  possession 
of  and  use,  all  and  singular,  any  lands,  waters 
and  streams  necessary  for  the  prosecution  of 
the  improvement,  and  to  make  all  such  canals, 
feeders,  locks,  etc.,  as  they  may  think  proper 
for  making  such  improvements,"  etc.  Thus  a 
large  discretionary  power  is  given  to  enter 
upon  the  lands  of  any  citizen  and  to  take  and 
use  such  of  his  property  as  may  be  thought 
proper.  The  authority  is  given  to  the  Canal 
Commissioners  jointly  or  severally,  to  be  ex- 
ercised in  their  discretion,  through  any  proper 
agent. 

In  all  cases  of  delegated  authority,  where 
the  delegation  indicates  any  personal  trust  or 
confidence  reposed  in  the  agent,  and  especial- 
ly where  such  personal  trust  is  implied  by 
making  the  exercise  and  application  of  the 
power  subject  to  the  judgment  or  discretion  of 
the  agent  or  attorney,  the  general  rule  is,  that 
these  are  purely  personal  authorities,  incapa- 
ble of  being  again  delegated  to  another,  unless 
a  special  power  of  substitution  be  added.  From 
an  early  period  of  our  law,  this  rule  has  been 
laid  down  as  to  powers  given  by  will  or  deed 
to  executors,  trustees  and  attorneys,  to  sell 
land,  make  leases,  etc.;  and  modern  decisions 
have  extended  the  principle  to  the  less  formal 
appointments  of  factors,  brokers  and  other 
commercial  agents.  How  much  more  strongly, 
*then,  must  the  reason  and  policy  of  [*495 
the  rule  apply  to  the  delegation  of  authority 
by  the  State,  to  its  high  public  officers,  made 
with  the  solemnity  of  a  legislative  Act !  The 
language  of  the  statute,  as  well  as  the  nature 
of  the  trust  itself,  shows  that  this  is  an  author- 
ity confided  to  the  judgment  and  discretion  of 
the  Commissioners  themselves,  for  the  impar- 
tial discharge  of  which  they  are  responsible  to 
the  State. 

In  this  instance,  as  in  similar  cases  of  au- 
thority to  represent  private  individuals,  the 
person  thus  intrusted  may  have  occasion  to  de- 
pend upon  scientific  or  professional  advice  for 
the  guidance  of  his  own  judgment.  He  may, 
even  in  matters  out  of  the  scope  of  his  own  in- 
formation, rely  entirely  upon  the  authority  of 
his  adviser  or  assistant.  Yet  he  is  still  bound 
to  form  a  judgment  for  himself,  and  to  assume 
its  responsibility.  In  this  case  there  was  no 
exercise  of  any  judgment  or  discretion  what- 
ever by  the  Commissioners ;  there  was  merely 
such  a  general  reliance  on  the  supervision  and 
judgment  of  the  engineer,  as  might  amount  to 
an  implied  delegation  of  authority,  had  the 
Commissioner  been  authorized  by  law  to  make 
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such  a  substitution.  But,  us  the  circuit  judge 
before  whom  the  case  was  tried,  well  stated  it, 
"  It  is  the  judgment  of  the  Commissioners,  or 
one  of  them,  which  is  to  determine  the  pro- 
priety of  the  entry,  and  not  that  of  the  agents," 
etc.  Such  is  the  obvious  construction  of  the 
statute.  A  contrary  construction  would  be 
unreasonable  and  extravagant.  The  power 
conferred  is  one  of  the  most  important  charac 
ter  ;  nothing  less  then  the  taking  of  the  prop- 
erty of  a  citizen  without  his  consent.  Yet,  by 
the  construction  contended  for,  this  is  con- 
ferred upon  any  and  every  engineer,  superin- 
tendent and  agent,  whom  the  Commissioners 
may  employ.down  to  the  chain-bearers.  "Judge 
Denio  has,  in  his  opinion  on  the  motion  for  a 
new  trial,  fully  examined  the  statutes  bearing 
on  this  subject ;  and  to  these  views,  as  well 
as  to  those  expressed  upon  the  general  merits 
of  the  case,  I  can  add  nothing.  I  fully  concur 
496*]  with  his  opinion  *here,  as  I  have  re- 
peatedly done  on  other  occasions  when  it  has 
been  my  lot  to  support  the  decisions  of  that 
able  judge  at  circuit,  or  as  Vice-Chancellor, 
against  those  of  higher  tribunals. 

I  have  only  to  add,  that  it  is  of  the  greatest 
public  importance  to  establish  the  general  rule 
of  agency,  that  "delegated  authority  cannot  be 
delegated  again,  without  special  power  so  to 
do,"  as  governing  the  official  powers,  acts  and 
contracts  of  our  State  officers.  If  there  be  any 
inconvenience  in  the  strict  construction  of  the 
statutes  as  to  the  Canal  Commissioners,  who 
must  so  frequently  act  upon  the  advice  and 
authority  of  engineers,  that  inconvenience  can 
be  easily  remedied  by  legislation  (as,  indeed, 
it  appears  to  have  been  partially  done  as  to  re- 
pairs), which  can  vest  the  authority  to  exer- 
cise the  power  of  the  State  in  some  designated 
subordinate  officer,  or  prescribe  the  mode  in 
which  any  special  power  may  be  delegated. 
But  when  we  consider  what  large  discretionary 
powers  are  frequently  vested  in  our  State  of- 
ficers, and  especially  in  the  Comptroller,  in  re- 
spect to  the  great  pecuniary  concerns  of  the 
State,  its  loans,  deposits,  contracts,  etc.,  we 
cannot  but  perceive  the  immense  hazards  to 
which  they  will  be  exposed,  if  these  powers 
can  be  exercised  so  as  to  bind  the  State  by  any 
sub-delegation,  express  or  implied,  not  author- 
ized by  the  letter  of  the  statute.  If  we  once 
depart  from  the  safe  and  just  rule,  established 
by  old  authorities  and  frequent  decisions  in 
cases  of  private  right,  we  may  hereafter  ex- 
pose great  public  interests  to  be  sacrificed  by 
the  acts  of  clerks,  brokers  or  agents,  exercis- 
ing the  authority  of  our  State  officers,  under 
some  loose  discretionary  delegation,  perhaps 
extended  by  usage  and  implication.  If,  un- 
happily, such  a  case  should  hereafter  arise, 
the  assertion  and  application  of  the  old  com- 
mon law  principle,  either  legislatively  or  ju- 
dicially, after  having  once  set  it  aside,  might 
be  then  hard  and  inequitable,  and  would  cer- 
tainly subject  the  State  to  censure  and  odium. 
For  this  reason,  especially  as  it  is  quite  evi- 
41)7*1  dent  this  court  agrees  with  this  *view 
of  the  law  of  the  case,  I  am  anxious  that  our 
present  decision  should  stand  as  a  strong  and 
clear  precedent  upon  this  ground  alone,  un- 
connected with  any  other  question  which  may 
hereafter  leave  a  doubt  as  to  the  precise  prin- 
ciple settled. 
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The  Cliancellor,  whilst  agreeing  that  the  dis- 
cretionary power  is  given  by  statute  to  the 
Canal  Commissioners,  and  cannot  be  deli-gated 
to  another,  has  suggested  another  ground  for 
reversal.  I  understand  it  to  be  this  :  that  as 
the  Acts  which  regulated  the  construction  of 
the  work,  for  which  the  stone  was  taken  and 
the  illegal  entry  made,  do  not  provide  for  the 
compensation  of  the  owner  in  such  cases,  the 
taking  will  fall  within  the  prohibition  of  the 
Constitution  declaring  that  "  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation."  This  involves  not  only  the 
right  interpretation  of  a  great  constitutional 
provision,  but  also  that  of  two  or  more  legisla- 
tive Acts.  It  may  perhaps  be  doubted,  wheth- 
er the  constitutional  provision  intends  any- 
thing more  than  to  prescribe  to  the  Legislature 
the  duty  of  providing  for  such  compensation 
in  some  way  or  other  ;  either  before  granting 
authority  to  take  private  property,  or  after  it 
is  granted.  It  may,  on  the  other  hand,  be  held 
to  require  that  the  private  right  should  not  be 
devested  until  just  compensation  had  been 
actually  made  or  tendered,  so  that  a  mere  pro- 
vision by  law  for  obtaining  compensation, 
would  not  be  sufficient.  My  own  strong  con- 
viction of  the  great  republican  duty  of  sup- 
porting private  rights  against  public  power, 
would  incline  me  to  concur  in  the  opinion  ex- 
pressed by  the  Chancellor.  But  we  are  not  now 
advised,  as  a  court — scarcely  any  of  us  as  in- 
dividuals— of  the  decisions  or  reasoning  of  our 
own  State  Courts,  bearing  on  this  point ;  nor 
of  those  of  the  courts  of  the  U.  S.,  if  there  be 
any  upon  the  similar  provision  in  the  Consti- 
tution of  the  U.  S.  Neither  is  it  by  any  means 
clear,  that  some  of  the  acts  in  force  at  the  pe- 
riod of  the  construction  of  the  Oswego  Canal, 
did  not  provide  sufficient  means  of  compensa- 
tion in  *such  cases.  The  Chief  t/u«ftce  [*498 
intimates  that  a  just  and  reasonable  construc- 
tion of  those  Acts  would  justify  the  Canal  Ap- 
praisers in  allowing  a  claim  for  damages. 
Neither  the  constitutional  point,  nor  that  of 
the  interpretation  of  these  statutes,  were  raised 
at  the  trial,  or  in  the  Supreme  Court.  They 
have  not  been  examined  in  the  able  and  lucid 
argument  of  the  case  before  us,  by  eminent 
counsel,  nor  have  they  been  presented  to  us  on 
their  points,  nor  have  we  been  furnished  with 
such  references  to  the  authorities  as  might  en- 
lighten our  conclusions.  I  must,  therefore,  de- 
cidedly protest  against  any  judicial  expression 
of  opinion,  which  will  place  our  reversal  of  the 
judgment  of  the  Supreme  Court,  upon  reasons 
which  have  not  been  examined  nor  discussed 
in  the  argument  before  us. 

The  most  learned  and  venerable  of  all  ju- 
dicial authorities,  has  given  an  impressive  tes- 
timony to  the  necessity  of  legal  argument  in 
cases  of  doubt  and  difference,  for  the  guidance 
of  the  most  experienced  judges,  and  has  as- 
cribed to  it  a  weight  and  efficacy  beyond  the 
reach  of  unassisted  human  reason .'  That  aid 

1.— The  authority  alluded  to,  is  that  of  Ld.  Coke. 
9  Rep.  Pref.,  where,  in  respect  to  the  decision  of 
"those  cases  that  be  tortuwt,  and  of  difficulty,"  he 
says,  "no  one  man  alone,  with  all  his  true  and  utter- 
most labors,  nor  all  the  actors  in  them,  themselves 
by  themselves,  out  of  a  court  of  justice  nor  in 
court,  without  solemn  argument,  where  (I  am  per- 
suaded) Almighty  God  openeth  and  enlargeth  the 
understanding  or  those  desirous  of  Just  and  right, 
could  have  ever  attained  unto." 
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is  peculiarly  required  in  our  court.  When  a 
question  has  been  "eviscerated"  (to  use  the 
strong  expression  of  a  lay  member  of  the  ap 
pellftte  court  of  Great  Britain)  by  the  previous 
examination  of  the  courts  below;  by  the  selec- 
tion of  the  special  points  of  appeal;  by  the  col- 
lection of  authorities,  and  by  the  arguments 
of  counsel,  this  court  may  arrive  at  the  sound- 
est conclusions  more  slowly  indeed,  but  more 
surely  than  the  learned  tribunals  whose  decis- 
ions, made  under  the  overwhelming  press  of 
business,  we  are  called  upon  deliberately  to 
review.  Without  that  aid,  in  some  form  or 
degree,  we  are  probably  more  liable  to  err  than 
499*]  other  courts.  Under  *this  conviction, 
many  of  us  concur  in  placing  our  decision  of 
reversal  exclusively  upon  the  reasons  and 
grounds  so  fully  and  ably  argued  before  us. 

By  the  President  of  the  Senate.  This  was 
an  action  of  trespass  for  breaking  the  plaint- 
iff's close,  and  taking  and  carrying  away  stone 
from  his  quarry  for  the  construction  of  three 
locks  on  the  Oswego  Canal.  The  defense  was 
that  Jerome  was  the  principal  engineer  on  that 
work  and,  as  such,  was  authorized  to  perform 
the  acts  complained  of  as  a  trespass.  This 
case,  therefore,  involves  the  important  subject 
of  the  powers  and  liabilities  of  public  officers, 
in  the  discharge  of  their  official  duties.  These, 
in  the  present  instance  are:  1.  Either  derived 
from  the  general  or  special  law,  applicable  to 
the  case;  2.  ,Or  result  from  the  nature  of  the 
office  itself. 

The  Statute  of  1834,  ch.  279,  sec.  1,  direct- 
ing the  construction  of  the  Oswego  Canal,  re 
fers  to  the  3d  section  of  that  of  1817,  in  rela 
tion  to  the  Erie  and  Champlain  Canals,  for  the 
powers  and  duties  of  the  Canal  Commissioner, 
and  all  subordinate  officers  and  agents  to  be 
employed  on  the  work  in  question.  That  sec 
tion  gives  to  the  Canal  Commissioner  and,  I 
think,  to  him  exclusively,  the  important  judi- 
cial power  of  determining,  in  all  cases,  the  ne- 
cessity and  expediency  of  appropriating  the 
lands'or  property  of  individual  citizens  to  the 
public  use,  in  the  construction  of  the  work  in 
question.  This  is  an  exceedingly  delicate  and 
important  power,  and  only  exists  in  the  State 
by  virtue  of  her  right  of  eminent  domain  as 
sovereign.  In  expressly  granting  this  power, 
a  confidence  in  the  grantee  of  the  power  as  to 
its  exercise  is  implied.  It  cannot,  therefore, 
be  delegated.  It  must  be  exercised  by  the 
grantee  in  person,  and  not  by  proxy  or  substi- 
tute. The  Commissioner  can  act  by  others. 
He  must  judge  himself.  He  only  can  decide 
upon  the  necessity  or  expediency  in  any  case 
of  appropriating  private  property  to  public 
use;  but  he  may  employ  his  subordinate  offi- 
cers or  agents  to  carry  such  decision  into  ef- 
5OO*]  feet.  *Such  I  think  is  the  fair  inter- 
pretation as  well  of  the  special  as  of  the  gen- 
eral law  applicable  to  this  case;  so  also  are  the 
authorities.  See  Stat.  1817,  ch.  262.  sec.  3; 
Stat.  1820,  ch.  202,  sec.  3;  1  R.  8.  220,  sec.  15, 
16;  Vanderheyden  v.  Young,  11  Johns.,  150; 
Rogers  v.  Bradshaw,  20  Id.,  735;  Gilbert  v. 
Tpke,  Co.,  3  Johns.  Gas.,  107;  Jerome  v.  Ross,  7 
Johns.  Ch.,315;  Wheelockv.  Young,  4  Wend., 
647. 

From  the  record  it  docs  not  appear  that  Mr. 
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Seymour,  the  Canal  Commissioner  having 
charge  of  this  public  work,  had  directed  the 
appropriation  of  the  materials  in  question  to 
the  public  use;  or  determined  the  necessity  or 
propriety  of  such  appropriation.  Nor  does  it 
appear  that  the  defendant  had  any  authority 
to  make  the  appropriation  in  question,  derived 
either  from  any  general  or  special  directions  of 
the  Canal  Commissioner  to  that  effect;  on  the 
contrary,  it  does  appear  that  the  Commissioner 
expressly  directed  the  stone  for  the  work  in 
question  to  be  taken  from  the  quarry  belong- 
ing to  the  State.  It  is  undoubtedly  true,  that 
the  engineer  supposed  that  he  was  complying 
with  such  directions,  and  that  the  quarry  from 
which  the  stone  in  question  was  taken,  did  be- 
long to  the  State.  It  was,  doubtless,  a  mistake 
and,  therefore,  not  a  willful  trespass.  But  it 
was  still  a  trespass,  for  which,  when  discov- 
ered, due  amends  should  have  been  immedi- 
ately made. 

It  only  remains  to  inquire,  whether  any  au- 
thority to  make  the  appropriation  of  the  ma- 
terials in  question  resulted  from  the  nature  of 
the  office  of  principal  engineer  exercised  by 
the  defendant.  This  inquiry  has  been  virtual- 
ly answered  already  in  what  has  been  said 
upon  the  first  point.  If  that  be  correct,  it  is 
conclusive  of  this  point  also.  The  power  in 
question,  as  well  as  every  other  to  beexercised 
by  the  public  officers  and  agents,  in  the  con- 
struction of  the  Oswego  Canal,  is  derived  eith- 
er from  the  general  law  or  the  special  statute 
authorizing  that  work,  or  from  that  to  which 
the  special  statute  expressly  refers.  We  have 
*alreadyseen  that  this  power,  thusde  [*5O1 
rived,  is  given  exclusively  to  the  Canal  Com- 
missioner, and  could  only  be  exercised  by  that 
officer  himself  in  person.  This,  if  correct,  is 
conclusive  of  the  whole  case.  The  engineer 
possessed  no  power  not  derived  either  from  the 
general  law  or  special  statute.  Neither  the  one 
nor  the  other  gave  him  the  power  in  question. 
Nor  is  that  power  independent  of  the  general 
law  and  the  statute  either  an  incident  of  the 
office  of  principal  engineer,  or  necessary  to  the 
exercise  of  the  other  unquestionable  powers, 
or  the  due  discharge  of  the  acknowledged  du- 
ties of  that  office.  It  follows,  then,  that  the 
defendant  did  not  possess  the  power  in  ques- 
tion, neither:  1.  By  the  general  or  special  law; 
or  by  any  directions  general  or  special  given 
him  by  the  Canal  Commissioner  having  charge 
of  the  work;  nor,  2.  As  an  incident  of  the  of- 
fice of  principal  engineer.  It  thence  follows 
that  the  defendant  was,  in  this  case,  a  trespass- 
er and.  as  such,  is  liable  in  damages  to  the 
plaintiff  in  this  action. 

Upon  these  grounds,  I  am  of  opinion  that 
the  judgment  of  the  Supreme  Court  is  errone- 
ous, and  should  be  reversed  with  costs. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present,  who  had  heard  the  argument  of 
the  cause,  answered  in  the  affirmative. 

Whereupon,  (lie  judgment  of  the  Supreme 
Oourt  was  reversed. 

ReverstnK— 15  Wend..  569. 

Cited  in-15  N.  Y-,  190 :  42  N.  Y..  51 :  58  N.  Y.,  421 
(17  Am.  Rep..  260) ;  71  N.  Y.,  279 : 96  N.  Y.,  237 : 67  How. 
Pr.,  127 :  9  Abb.  N.  S.,  53  ;  1  Sawy.,  603 ;  34  N.  J.  L., 
168. 
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5O2*]*RING  ET  AL.  v.  GIBBS  ET  AL. 

Summary  Proceedings — Bond  to  Release  Prop 
erty — Broader  than.  Statutory  Heguirements — 
Obligor  Cannot  Object. 

In  an  action  on  a  bond  {riven  to  release  from  seiz- 
ure property  taken  under  summary  proceeding,  it 
is  not  permitted  to  the  obligor  to  object  that  the 
bond  does  not  conform  to  the  terms  of  the  statute 
under  which  the  proceedings  were  bad,  but  is 
broader  than  its  requirements. 

It  was  accordingly  held,  in  this  case,  that  a  bond 
conditioned  for  the  payment  of  all  subsisting  liens, 
on  a  ship  which  had  been  seized  under  a  warrant, 
was  a  good  and  valid  obligation,  although  the  stat 
ute  only  requires  a  bond  for  the  payment  of  such 
demands  as  were  exhibited  to  the  officer  granting 
the  warrant. 

Citations— 2  R.  S.,  404,  sees.  13, 16  ;  459,  sec.  33,  2d 
ed.;  8  Bing..  75. 

ERROR  from  the  Supreme  Court.  Ring  and 
another  brought  an  action  of  debt  in  the 
N.  Y.  C.  P.  against  Gibbs  and  another,  on  a 
bond  executed  by  the  defendants  to  release 
from  arrest  a  ship  against  which  summary 
proceedings  had  been  had  under  the  statute,  2 
R.  S.,  493.  The  plaintiffs  declared  setting  forth 
the  bond,  and  the  condition  in  these  words: 
"To  which  said  bond  or  writing  obligatory,  a 
condition  was  underwritten,  that  if  the  said 
W.  C.  G.  and  C.  V.  S.  K.  pay  the  amount  of 
all  such  demands  as  shall  be  established  to  have 
been  subsisting  liens  upon  the  vessel  or  ship 
The  Annawan,  pursuant  to  the  provisions  of 
the  eighth  title,  of  the  eighth  chapter  of  third 
part  of  the  Revised  Statutes,  then  the  said  ob- 
ligation was  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  The  plaintiff s  then  aver, 
that  there  was  justly  due  to  them  at  the  time 
of  the  execution  of  the  bond,  $269.95,  for  work 
and  labor  done  by  them  and  iheir  servants, 
and  for  materials  furnished  in  and  about  the 
supplying  and  repairing  of  the  said  ship, 
owned  hy  W.  C.  G.  one  of  the  defendants,  and 
which  debt  was  contracted  with  the  plaintiffs 
by  D.  H.  R.  the  agent  or  consignee  of  the 
ship,  at  the  Port  of  N.  Y. ;  and  that  the  claim 
of  $269.95  was  a  subsisting  lien  on  the  ship  at 
the  time  of  the  exhibition  of  the  claim  before 
J.  T.  I.  first  judge  of  the  N.  Y.  C.  P.,  under 
and  in  pursuance  of  the  Revised  Statutes,  and 
5O3*]  *that  the  bond  was  duly  executed  and 
taken  under  and  by  virtue  of  the  said  statutes, 
in  consequence  of  an  application  duly  made  to 
the  first  judge.  They  then  assign,  as  a  breach  of 
the  condition  of  the  bond,  that  the  said  claim 
had  not  been  paid  or  satisfied  (although  to 
pay  the  same,  the  defendants  bad  been  often 
requested,  etc.),  whereby  an  action  had  ac- 
crued to  them  (the  plaintiffs),  to  demand  and 
have  of  the  defendants  the  sum  of  $530.86,  the 
penalty  of  the  bond.  The  defendant,  K.,  who 
alone  was  brought  into  court,  pleaded  non  e*t 
factvm.  An  oyer  appeared  upon  the  record, 
but  over  had  not  been  craved,  and  was  not  en- 
rolled. The  jury  found  the  making  of  the 
bond,  that  the  claim  of  $269.95  was  a  subsist- 
ing lien  upon  the  ship  Annawan  at  the  time  of 
the  exhibition  of  the  claim  as  alleged  in  the 
declaration,  and  that  the  defendants  did  not 
pay  the  same;  and  they  assessed  the  damages 
of  the  plaintiffs  at  $269.98,  for  which  sum 
with  costs,  judgment  was  rendered.  The  de 
fendants  sued  out  a  writ  of  error,  removing 
the  record  into  the  Supreme  Court,  where  the 
cause  was  argued  by, 
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Mr.  C.  V.  S.  Kane,  for  the  plaintiffs  in  er- 
ror, who  insisted  that  the  declaration  is  bad  in 
substance  in  omitting  to  state  that  an  attach- 
ment had  been  issued;  by  whom  it  was  isstied, 
and  when  and  where  ;  in  omitting,  also,  to- 
state  that  the  attachment  had  been  levied:  that 
a  bond  had  been  taken, and  had  been  approved; 
and  'hat  the  application  for  the  attachment 
was  made  in  writing,  duly  verified  by  affida- 
vit ;  and  that  the  vessel,  at  the  time,  was  in  the 
Port  of  N.  Y.  He  therefore  contended  that 
enough  was  not  shown  to  confer  jurisdiction 
upon  the  judge  to  issue  the  process,  and  as  the 
want  of  jurisdiction  appeared  upon  the  record, 
advantage  might  be  taken  of  it  by  writ  of  er- 
ror. Dakin  v.  Hudson,  6  Cow.,  221;  Wyman 
v.  MitcheU,  1  Id.,  316;  Beach  v.  King,  17  Wend., 
197;  6  Cow,,  234;  9  Id.,  227;  9  Wend..  465. 
The  declaration,  he  also  said,  was  defective  in 
not  averring  that  the  work  was  done  and  ma- 
terials *found  at  the  request  of  the  [*5O4r 
agent.  2  R.  S.,  496,  sec.  16.  He  also  contended 
that  the  bond  was  not  conformable  to  the  stat- 
ute, which  requires  that  it  shall  be  conditioned 
for  the  payment  of  all  such  claims  arid  de- 
mands as  shall  have  been  exhibited,  which 
shall  be  established  to  have  been  subsisting 
liens  upon  the  vessel  at  the  time  of  exhibiting 
the  same  to  the  officer  granting  the  attachment, 
sec.  13;  whereas,  the  bond  declared  upon  is 
for  the  payment  of  all  demands  which  shall 
be  established  to  have  been  subsisting  liens 
upon  the  vessel,  and  was,  therefore,  void- 
able at  the  option  of  the  obligors.  4  Cow.,  80, 
540;  6  Id.,  592,  593:  Id.,  585;  7  Id.,  428;  Id., 
468;  9  Id.,  227;  17  Wend.,  70.  He  also  insisted 
that  the  bond,  as  declared  upon,  varied  from 
the  oyer  delivered  in  its  date.  In  setting  forth 
a  bond  the  date  is  material,  Arch.  PL,  115,  and 
although  the  court  below  might  have  allowed 
an  amendment,  it  has  not  done  so.  The  error, 
therefore,  appears  upon  the  record,  and  is 
available. 

Mr.  J.  Nathan,  for  the  defendants  in  er- 
ror, insisted  that  the  declaration  complied  sub- 
stantially with  all  the  requirements  of  the  stat- 
ute. The  averment  that  the  debt  was  con- 
tracted by  D.  H.  R.,  the  agent  or  consignee  of 
the  ship,  is  equivalent  to  an  allegation  of  re- 
quest. A  bond  to  pay  demands  which  shall 
be  established  to  have  been  subsisting  liens, 
pursuant  to  the  provisions  of  the  statute,  is 
synonymous  with  a  bond  to  pny  demands 
subsisting  at  the  time  of  exhibiting  them  to 
the  officer,  because  pursuant  to  the  stat- 
ute, the  obligors  are  liable  only  for  such 
latter  demands.  But  admitting  the  bond  to 
vary  from  the  terms  of  the  statute,  it  is  not, 
therefore,  void.  Van  Deuten  v.  Ilayward, 
17  Wend.,  67.  The  obligors  had  relieved  the 
ship  from  arrest,  and  should  not  be  permitted 
to  avail  themselves  of  a  departure  from  the 
terms  of  the  statute,  in  a  bond  voluntarily  ex- 
ecuted by  themselves,  approved  by  the  officer, 
and  in  respect  to  which  the  obligees  had  no 
agency.  The  *vessel  is  discharged,  [*5O5 
and  the  only  remedy  of  the  obligees  is  on  the 
bond,  of  which  they  should  not  be  deprived. 

The  following  opinion  was  delivered  in  the 
Supreme  Court: 

By  the  Court,  Cowen,  /.     The  declaration 
in  the  court  below  was  on  a  bond  purporting 
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to  have  been  given  pursuant  to  that  part  of  the 
Revised  Statutes  which  allows  summary  pro- 
ceedings for  the  collection  of  demands  against 
ships  and  vessels.  2  R.  S.,  404,  et  seq.,  2d  ed. 
By  that  Act,  when  a  debt  of  $50  or  upwards 
shall  be  contracted  by  the  agent  or  consignee, 
etc.,  of  any  ship  or  vessel  within  this  State,  on 
account  of  work  done  or  materials,  etc.,  fur- 
nished for  or  towards  the  repairing,  etc.,  of 
such  ship  or  vessel,  it  is  declared  a  lien,  etc., 
and  a  judge  or  commissioner  may,  on  written 
application  in  a  prescribed  form,  verified  by 
affidavit,  also  in  a  prescribed  form,  issue  his 
warrant,  on  which  the  sheriff  may  seize  and 
keep  the  ship  or  vessel,  etc.,  and  take  certain 
steps  for  a  sale  and  satisfaction  of  the  debt  in 
question.  But  at  any  time  before  sale,  the 
owner,  etc.,  may  apply  to  the  officer  issuing 
the  warrant,  who  may,  on  taking  a  bond,  with 
sureties  to  be  approved  by  him,  in  the  form 
prescribed  by  section  13,  grant  his  order  dis- 
charging the  warrant.  The  condition  of  the 
bond,  as  declared  on,  conforms  to  the  13th  sec- 
tion, except  in  omitting  to  state  that  the  liens 
which  the  obligors  bound  themselves  to  pay 
should  be  subsisting  liens,  etc.,  at  the  time  of 
exhibiting  the  same  respectively.  On  giving  a 
regular  bond,  the  attaching  creditors  and  oth- 
ers, who  may  introduce  themselves  pursuant 
to  other  provisions  of  the  statute  as  parties  to 
the  proceedings,  are  turned  over  to  an  action 
on  the  bond,  in  declaring  upon  which,  the 
creditor  or  creditors  are  required  to  state  their 
respective  demands,  alleging  them  to  have 
been  incurred  on  the  request  of  the  owner, 
agent,  etc.,  and  averring  that  the  respective 
liens  were  subsisting  liens,  etc.,  at  the  time  of 
5O6*]  the  exhibition  *thereof  to  the  officer 
who  issued  the  warrant,  as  provided  by  the 
statute. 

It  does  not  lie  with  the  defendants  to  object 
that  the  surety  was  not  approved  of  by  the 
commissioner.  The  waiver  of  approval  was 
injurious  to  the  plaintiffs  if  anybody.  That 
benefit  they  have  a  right  to  waive,  quilibetpo- 
test  renunciarejuri  pro  se  introducto. 

I  am  inclined  to  think  that,  in  general,  the 
declaration  upon  a  bond  avowedly  sought  to 
be  enforced  pursuant  to  a  statute  authorizing 
it  to  be  taken  under  an  act  of  summary  coer- 
cion, should  show  the  juncture  of  circum- 
stances which  the  law  requires  as  giving  the 
right  to  demand  it.  Here  the  bond  is  to  be 
demanded  and  taken  by  virtue  of  certain  spec- 
ified steps  in  derogation  of  the  common  law. 
and  which  the  statute  has  prescribed  with  great 
particularity.  But  as  we  think  the  declaration 
is  defective  in  other  respects,  it  is  not  necessary 
to  pass  definitively  on  this  question;  nor  do  we 
mean  to  be  understood  as  doing  so. 

The  condition  is  to  be  in  a  certain  form.  So 
far  as  the  latter  is  concerned,  I  agree  that  a 
substantial  compliance  with  the  Act  is  enough; 
so  says  the  statute  in  another  place,  2  R.  S., 
459,  sec.  33,  2d  ed. ;  and  so,  doubtless,  is  the 
common  law.  But  in  the  case  at  bar,  too  much 
was  exacted  of  the  defendants.  They  were 
bound  in  the  condition  to  pay  all  subsisting 
liens  indiscriminately  ;  whereas,  the  statute, 
with  great  propriety,  ties  up  the  condition  to 
those  duly  exhibited  before  the  judicial  officer. 
It  is  supposed  the  statute,  sec.  16,  gives  a  sum- 
mary and  informal  mode  of  declaring.  No  such 
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thing;  it  requires  each  creditor,  who  seeks  to 
avail  himself  of  the  bond  in  declaring  to  set  out 
his  demand.  This  is  for  the  purpose  of  having 
it  seen  that  the  demand  is  within  the  Act.  But 
the  requisites  expressly  required  by  the  statute 
I  are  hardly  complied  with.  No  request  is  al- 
leged pursuant  to  the  directions  of  the  16th 
section. 

The  variance  in  date  between  the  declaration 
and  oyer  was  merely  formal;  at  most,  it  was 
objectionable  on  special  *demurrer.  [*5O7 
The  difference  in  date  between  the  12th  and 
13th  of  Dec.,  showed  no  defect  in  the  plaint- 
iffs' right.  It  left  an  ambiguity  as  to  which 
was  the  true  date  of  the  bond;  see  Walford  v. 
Anthony,  8  Bing.,  75;  but  after  verdict  it  would 
be  too  much  to  allow  it  for  error.  We  must  in- 
tend that  a  bond  of  the  true  date  was  shown 
on  the  trial,  without  objection.  It  is  but  an 
informal  setting  out  of  the  plaintiffs's  title, 
which  is  always  cured  by  a  verdict.  In  sev- 
eral respects,  the  declaration  is  substantially 
defective,  and  the  judgment  must  be  re- 
versed. 

The  judgment  of  the  C.  P.  was  accordingly 
reversed.  Whereupon  the  plaintiffs  below  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court,  where  the  cause  was  argued  by, 

Mr.  J.  J.  Ring,  for  the  plaintiffs  in  error. 

Mr.  S.  Stevens.for  the  defendants  in  error. 
Points  submitted  and  argued  on  the  part  of  the 
plaintiffs  in  error. 

I.  It  is  not  pretended  that  the  bond  has  been 
enforced  in  this  suit  prejudicially  to  the  de- 


fendants. The  declaration  distinctly  alleges, 
and  the  jury  expressly  found,  that  "  The  claim 
of  the  plaintiffs  was  a  subsisting  lien  upon  the 


ship  Annawan  at  the  time  of  the  exhibition  of 
the  same  before  the  judge,  in  pursuance  of  the 
provisions  of  the  statute."  The  bond,  accord- 
ing to  the  statute,  is  conditioned  to  pay  such  a 
claim;  and  the  18th  section  of  the  statute  is 
conclusive  as  to  the  validity  of  such  a  re- 
covery. 

II.  The  objection  that  no  request  is  alleged, 
would  not  have  been  sustained  on  special  de- 
murrer,   because  the  declaration  does  allege 
that  the  debt  was  contracted  by  the  agent, 
and  that  expresses  much  more  strictly  the  re- 
quest meant  by  the  statute.     See  1st  section. 
At  all  events,  the  declaration  is  abundantly 
sufficient  to  support  the  verdict,  *and  [*508 
that  is  the  only  light  in  which  it  can  now  be 
regarded.    3  Cow..  684;  11  Wend.,  874. 

III.  The  bond  is  not  prejudicial  in  its  form 
to  the  defendants.     It  must  be  construed  to 
conform  to  the  statute,  in  pursuance  of  which 
it    purports    to    have    been    executed.      The 
bond  could   not   be  legally  enforced  against 
the  defendants,  except  for  the  payment  of 
claims  which  the  statute  declares  may  be  re- 
covered upon  it.     2  Maule  &  S.,  363;   2  B.  & 
Aid.,  431;  1  Wend.,  28:  5  Cow.,  468. 

IV.  If  the  bond  be  prejudicial  in  its  form  to 
the  defendants,  it  is  not,  therefore,  void.     1. 
The  officer  was  bound  to  discharge  the  attach- 
ment;   and  the  attaching  creditors,  for  whose 
security  the  bond  was  executed,  could  not  have 
objected  to  it,  unless  the  bond  was  prejudicial 
to  them.     Its  being  a  greater  security  than  was 
necessary  rendered  it  wholly  unobjectionable. 
Ex  parte  Eastaorooks,   5  Cow.,  27;  Ex  parte 
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JInrlburt.  8  Id.,  188;  2  R.S.,  459,  sec.  88,  new 
ed.;  8  Cow.,  188.  2.  As  between  the  plaintiffs 
and  defendants  there  is  a  valuable  considera- 
tion to  the  bond,  although  the  attachment  may 
have  been  improperly  discharged.  The  de- 
fendants cannot  object  to  the  validity  of  their 
own  voluntary  obligation,  by  means  of  which 
they  procured  the  discharge  of  the  attachment, 
and  which  has  been  accepted  by  the  plaintiffs 
for  whose  benefit  it  was  intended.  2  Ld.Kaym. , 
1460;  5  Mass.,  310;  6  Cow.,  468;  1  Wend., 520; 
12  Id.,  306;  17  Id..  70. 

Points  submitted  and  argued  on  the  part  of  the 
defendants  in  error. 

I.  The  declaration  of  the  plaintiffs  sets  forth 
no  legal  right  of  action;    it  is  not  shown  or 
averred  in  the  declaration  that  the  plaintiffs 
below  had  any  right  to  require  or  take  from 
the  defendants  in  error,  the  bond  upon  which 
this  suit  is  brought. 

II.  The  bond  is  not  such  an  one  as  is  author- 
ized or  required  by  the  statute,  and  is,  there- 
fore, void.    1.  The  effect  of  the  statute  is,  that 
the  bond  is  to  be  conditioned  to  pay  such  de- 
5O9*]  mands  *only  as  were  exhibited  to  the 
officer  at  the  time  of  issuing  the  attachment, 
and  such  as  have  been  brought  in  under  it  by 
petition  prior  to  giving  the  bond.  2  R.  8.,  494, 
sec.  3;  495,  sees.  10-13.    The  bond  in  this  case 
requires  the  payment  of  all  demands  which 
have  ever  been  exhibited,  without  regard  to 
time  or  place.  2.  The  statute  requires  the  bond 
to  be  conditioned  to  pay  such  demands  only  as 
were  exhibited  to  the  officer  who  issued  the  at- 
tachment, and  which  shall  be  established  to 
have  been  subsisting  liens  upon  the  vessel  at 
the  time  they  were  respectively  exhibited.     2 
R.  S.,  495,  sec.  13.  Whereas,  the  bond  in  this 
case  binds  the  obligors  to  pay  the  amount  of 
all  such  claims  and  demands,  etc.,  which  shall 
be  established  to  have  been  subsisting  liens 
upon  the  vessel,  without  any  limit  whatever,  as 
to  the  time  when  such  demands  were  subsist- 
ing liens. 

III.  It  is  a  positive  and  imperative  require- 
ment of  the  statute,  that  the  plaintiff  in  his 
declaration  on  a  bond  taken  in  pursuance  of 
that  statute,  shall  state  truly,  as  the  case  may 
be, whether  the  debt  sought  to  be  enforced  was 
contracted  at    the  request  of  master,  owner, 
agent  or  consignee.  2  R.  8.,  496,  sec.  16.    It  is 
submitted  that  a  failure  to  comply  strictly  with 
this  statutory  requirement  is  not  cured  by  ver- 
dict.   The  declaration  fails  to  comply  with  the 
requirement  of  the  statute  in  this  respect:  it 
stales  that  the  indebtedness  was  contracted  by 
tlie  agent  or  consignee,  but  does  not  state  which 
of  (hem.     It  does  not,  in  the  terms  of  the  stat- 
ute, state  the  work  to  have  been  done  and  the 
materials  furnished  at  the  request  of  anyone. 

IV.  It  is  not  found  by  the  verdict  that  the 
sum  of  $50  or  upwards  was  due  to  the  plaint- 
iffs upon  any  claim  or  demand  which,  by  the 
provisions  of  the  statute,  was  a  subsisting  lien 
upon  The  Annawan  at  the  time  of  the  exhibi- 
tion thereof  to  Judge  Irving.     It  is  upon  such 
finding,  only,  that  there  could  have  been  a 
judgment  for  the  plaintiffs,  2  R.  8.,  496.  sec. 
18;  otherwise,  judgment  must  pass  for  the  de- 
fendants.    Id.,   sec.  19.    This  being  an  action 
5 1 O*]  under  a  *statute,  in  derogation  of  the 
common  law,  the  proceedings  must,  through- 
out, conform  to  the  statute. 
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At  the  close  of  the  argument,  the  Chancellor 
said  that  he  was  inclined  to  think  that  no  mem- 
ber of  the  court  could  desire  time  for  consid- 
eration before  proceeding  to  judgment  in  this 
case.  It  appeared  to  him  a  very  plain  case. 
The  Supreme  Court  had  held  the  bond  void, 
but  he  could  not  perceive  for  what  reason.  It 
was  not  a  bond  taken  colore  officii,  for  though 
taken  by  the  officer  who  had  issued  the  war- 
rant, it  was  not  a  bond  to  himself,  but  was  ex- 
ecuted to  and  for  the  benefit  of  the  parties  suing 
out  the  warrant.'  Nor  did  the  variance  of  the 
condition  from  the  terms  of  the  statute  render 
the  bond  void.  It  was  voluntarily  executed  by 
the  obligors,  and  though  broader  in  its  terms 
than  could  have  been  required  by  the  obligees, 
the  latter  had  no  right  on  that  account  to  ob- 
ject to  it  ;  nor  can  the  former,  having  had  the 
full  benefit  of  the  proceeding,  complain  that 
they  had  bound  themselves  to  do  what  could 
not  have  been  required  of  them.  As  to  the  de- 
fects in  the  declaration,  such  as  the  want  of 
averment  of  request  and  the  like,  the  presump- 
tion of  the  law  is,  that  all  facts  necessary  to 
entitle  the  plaintiffs  to  recover  were  proved  on 
the  trial,  or  the  jury  would  not  have  found  a 
verdict  for  the  plaintiffs  ;  these  defects,  there- 
fore, constituted  no  cause  of  error.  He  was  of 
opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed,  and  that  of  the  C. 
P.  affirmed. 

Whereupon,  the  question  was  put — shall  this 
judgment  be  reversed  ?  and  all  the  members 
of  the  Court  present  who  had  heard  the  argu- 
ment of  the  case  (22  in  number)  answered  in 
the  affirmative. 

The  judgment  of  the  Supreme  Court  was  ac- 
cordingly revised. 

Commented  on— 7  Daly.  184, 185, 186. 

Cited  in— 3  Denio.  574;  6  N.  Y.,  429 ;  36  N.  Y.,  360; 
81  N.  Y.,  578 ;  3  Lans.,  12;  16  Hun,  49;  7  Barb,,  259 :  1 
Abb.  Pr.,  234:  1  Abb.  N.  S.,  424;  3Sandf.,  575;  2  Rob-, 
27;  4  Hob.,  713  :  4  E.  D.  S.,  105 ;  4  Ix?g.  Obs.,  307  ;  2  Co. 
R..  52;  7  W.  Dig.,  484 ;  1  Curt.,  140;  1  Kan.,  169. 

1.— See  Acker  v.  Burrall,  21  Wend.,  605,  and  8.  C.  in 
error,  23  Id.,  606. 


*COLE  AND  THURMAN  v.  WHITE.  [*5  1 1 

Chattel  Mortgage — No  Change  of  Pogxewion — 
Imputation  of  Fraud — May  be  Rebutted  by 
Proof— Bottomry  Bond. 

A  mortgage  of  goods  and  chattels,  though  unac- 
companied by  an  immediate  delivery  and  not  fol- 
lowed by  an  actual  and  continued  change  of  posses- 
sion of  the  thing  mortgaged,  is  not  void  if  it  be 
made  to  appear  on  the  part  of  the  mortgagee,  that 
the  same  was  made  in  good  faith  and  without  any 
intent  to  defraud  purchasers  or  creditors. 

The  want  of  change  of  possession  subjects  the  in- 
strument prima  facie  to  the  imputation  of  fraud, 
but  such  imputation  may  be  rebutted  by  proof  of 
good  faith  ;  the  testimony  to  be  received,  it  seems, 
will  be  governed  by  the  general  rules  of  evidence 
applicable  to  questions  in  which  it  is  the  province 
of  a  jury  to  pass  upon  the  intent  of  parties,  and  that 
all  proof  tending  to  satisfy  the  understanding  or 
the  conscience  of  the  jury  as  to  the  Iwna  fides  or  the 
transaction,  not  inconsistent  with  the  general  law 
of  evidence,  is  admissible. 

Where  in  the  case  of  a  mortgage  of  the  moiety  of 
a  schooner  not  in  port,  of  which  delivery  was  not 


NOTE.— Chattel  mortgage—  Pmsexfion  remaining  in 
mortgagm — WTien  and  how  far  evidence  of  fraud. 
See  Barrow  v.  Paxton,  5  Johns.,  258,  note. 

Sale  of  chattels— Effect  of  vendttr*  retaining  pos- 
session. Sturtevant  v.  Baliard,  9  Johns.,  337,  note. 
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made  until  several  months  after  the  execution  of 
the  instrument,  and  not  until  after  the  forfeiture 
of  the  mortgage,  although  the  vessel  returned  to 
port  and  possession  might  have  been  delivered  in 
the  meantime,  the  judge  excluded  from  the  consid- 
eration of  the  jury  facts  which  had  been  proved, 
viz, :  that  the  mortgage  was  founded  upon  a  fair 
and  adequate  consideration  ;  that  it  was  duly  filed ; 
that  the  other  moiety  was  owned  by  third  persons ; 
and  that  the  vessel  was  sailed  on  joint  account  of 
the  owners  until  a  few  days  previous  to  the  deliv- 
ery: it  was  held,  that  the  judge  had  erred  in  so  doing, 
and  a  new  trial  was  accordingly  granted. 

A  mortgage  of  a  vessel  (navigating  the  lakes)  in 
the  usual  form  of  personal  mortgages  to  secure  the 
payment  of  a  debt,  and  containing  none  of  the  char- 
acteristics of  a  contract  of  bottomry,  is  not  within 
the  exception  to  section  5  of  the  Act  Relative  to 
Fraudulent  Conveyances  as  specified  in  section  7,  of 
the  same  statute,  saving  contracts  of  bottomry  from 
the  operation  of  section  5 ;  nor  is  it  within  -the  ex- 
ception in  the  same  section  saving  assignments  or 
hypothecations  of  vessels  at  sea,  or  in  foreign  ports: 
the  fresh  water  lakes  of  this  country  not  being  seas 
within  judicial  interpretation,  nor  the  port  of  a  sis- 
ter State  a  foreign  port. 

Whether  a  bottomry  contract  in  respect  to  a  ves- 
sel navigating  the  lakes  is  a  valid  and  binding  con- 
tract, qucere. 

Citations— 2  Marsh.  Ins.,  633;  1  Phil.  Ins.,  300 ;  10 
Wheat.,  428;  1  R.  S.,  714;  2  Ves.,  272;  3  Kent,  Com., 
133 ;  4  Maule  &  S.,  242 ;  9  Pick.,  240 ;  1  Cr.,  309 ;  1  Pet., 
449;  23  Wend.,  653 :  20  Wend.,  545:  Code  Napoleon, 
Liv.  2,  tit.  9:  2  Bl.  Com.,  448:  2  Kent,  Com.,  492; 
7  East,  571;  Code  Civ.,  1583,  Sales;  1  Ld.  Raym., 
724;  2  Bos  &  P.,  59;  10  Ves.,  145:  1  Maule  &  S.,  251  ;  3 
Bos.  &  P.,  271,  363 ;  3  T.  R.,  51:  2  Stark.  Ev.,  470: 1  East, 
318;  3  Johns.,  271;  1  Holt,  283: 12  Johns.,  513;  4  Taunt., 
823;  5  Taunt..  513;  8  Taunt..  676,  818  ;  1  Brod.  &  B., 
506 ;  4  Barn.  &  C..  652  ;  15  Mass.,  244 ;  1  Pick.,  288  :  7 
Pick.,  56:  8  Pick.,  445:  10  Pick.,  199:  2  N.  H.,  13;  Cow. 
&  H's.  Phil.  Ev.,  p.  387, 1309;  6  Pet..  621;  3  Johns,  Gas., 
376 ;  1  Hill,  438 ;  R.  S.,  ch.  7,  pt.  2. 

TERROR  from  the  Supreme  Court.  White 
J-J  brought  an  action  of  trover  against  Cole 
and  Thurman  for  the  undivided  half  of  a 
schooner  called  The  Deming,  her  tackle,  ap- 
parel and  furniture,  purchased  by  him  Mar.  9, 
1838.  at  a  sheriff's  sale  by  virtue  of  an  execu- 
tion issued  on  a  judgment  in  favor  of  theCom- 
5 1 2*J  mercial  Bank  of  Oswego,  *against  W. 
&  C.  Deming  and  two  other  persons,  docketed 
Oct.  16,  1837.  The  property  was  levied  upon 
by  virtue  of  an  execution  Oct.  21,  1837,  at 
which  time  the  Dealings  were  in  the  posses- 
sion of  the  vessel.  The  Demings  resided  at  Os- 
wego, and  owned  the  one  half  of  the  vessel,  and 
Messrs.  Williams  &  Hollister,  of  Utica,  owned 
the  other  half.  The  schooner  was  navigated 
on  lakes  Ontario  and  Erie  from  Aug.  7,  1837, 
until  Dec.  24  following,  when  she  was  laid  up 
at  Oswego.  The  Demings  run  her  for  the  joint 
account  of  the  owners.  John  Ripson  sailed  her 
as  master. 

Dec.  28,  1837.  the  schooner,  her  tackle,  ap- 
parel and  furniture  were  delivered  by  the 
Demings  to  Thurman,  one  of  the  defendants, 
under  a  mortgage  executed  to  him  and  his  part- 
ners, A.  &  J.  S.  Weed,  by  the  Demings,  Aug. 
25,  1837,  to  secure  the  payment  of  the  sum  of 
$2,000,  Sep.  1,  then  next.  The  mortgage  was 
filed  in  the  town  clerk's  office  of  Oswego  on 
the  third  day  after  its  date.  It  was  executed  at 
Oswego,  but  at  the  time  of  its  execution  the 
vessel  was  not  there,  she  having  sailed  from 
Oswego  for  Cleveland  in  Ohio,  Aug.  10,  and 
did  not  return  until  Sep.  2;  between  which  last 
day  and  Dec.  24,  she  performed  four  voyages 
from  and  to  Oswego.  The  plaintiff  admitted 
that  at  the  time  of  the  execution  of  the  mort- 
gage the  Demings  were  indebted  to  Thurman 
and  A.  &  J.  S.  Weed,  who  resided  at  Troy,  in 
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the  sum  specified  in  the  mortgage,  and  that  it 
was  given  at  their  solicitation  for  the  purpose 
of  securing  the  debt  due  to  them.  Mar.  28, 
1838,  the  vessel  was  sold  by  Cole,  a  deputy- 
sheriff,  by  virtue  of  an  execution  issued  on  a 
judgment  confessed  by  the  Demings  in  favor 
of  Messrs.  Thurman  and  Weeds,  Dec.  28,  1837, 
as  collateral  security  for  the  debt  due  to  them) 
and  Thurman  and  Weeds  became  the  pur- 
chasers ;  Thurman  indemnifying  the  sheriff. 
For  this  act  the  suit  was  brought. 

*The  evidence  being  closed,  the  [*513 
counsel  for  the  defendants  insisted  :  1.  That 
the  vessel  not  being  in  port  at  the  time  of  the 
execution  of  the  mortgage,  this  case  is  within 
the  exceptions  to  section  5,  as  specified  in  sec- 
tion 7  of  the  title  to  the  statutes  respecting 
fraudulent  conveyances;  2.  That  the  plaintiff 
having  notice  of  the  mortgage,  purchased 
merely  the  right  of  the  Demings,  and  of  course 
purchased  subject  to  the  mortgage  ;  3.  That 
the  mortgage  having  been  made  for  an  ade- 
quate consideration,  in  good  faith,  and  without 
any  intent  to  defraud,  was  a  valid  conveyance, 
and  entitled  to  preference  over  the  judgment 
of  the  Commercial  Bank  ;  4.  That  the  ques- 
tion of  fraudulent  intent  was  a  question  for 
the  jury  and  not  for  the  court;  5.  That  the  cir- 
cumstances of  the  case— the  property  mort- 
gaged being  undivided  ;  arrangements  having 
been  made  for  running  the  vessel  throughout 
the  season,  with  which  the  mortgagees  could 
not  interfere ;  and  the  distance  of  their  resi- 
dence from  Oswego,  were  sufficient  reasons  to 
account  for  possession  not  accompanying  the 
conveyance  ;  6.  That  there  was  no  legal  levy 
under  the  execution  of  the  Commercial  Bank, 
and  that  this  question  should  be  submitted  to 
the  jury;  and  7.  That  the  nominal  sum  of  $3 
was  not  a  sufficient  consideration  to  support 
the  sale,  and  that  the  question  should  be  sub- 
mitted to  the  jury,  whether,  under  the  circum- 
stances of  the  case,  the  sale  was  not  fraudu- 
lent. The  circuit  judge  thereupon  delivered 
his  opinion  :  that  the  case  did  not  fall  within 
the  exceptions  specified  in  the  7th  section  of 
the  Act  Concerning  Fraudulent  Conveyances  ; 
that  the  plaintiff,  under  his  purchase,  took  all 
the  interest  of  the  Demings  in  the  vessel  which 
the  plaintiffs  in  the  execution  had  a  right  to 
sell ;  that,  under  the  rule  adopted  by  the  Su- 
preme Court,  it  was  not  enough  to  show  a  good 
consideration  for  the  mortgage,  but  that  a 
good  reason  for  not  delivering  possession  must 
be  shown;  and  that,  though  the  fraudulent  in- 
tent is  a  question  of  fact,  yet  the  reason  for 
not  delivering  the  possession  of  the  property, 
though  it  consists  of  facts,  must,  on  the  au- 
thority of  *several  cases,  be  facts  which  [*5 1 4 
by  the  rules  of  law  afford  good  reason  for  such 
non-delivery;  and  that  in  his  opinion  the  facts 
shown  in  this  case  did  not  upon  those  author- 
ities furnish  any  such  good  reason  for  the  non- 
delivery, not  only  before  the  forfeiture  of  the 
mortgage,  but  for  a  long  time  thereafter,  even 
until  the  close  of  the  season;  that  a  creditor  or 
purchaser  looking  at  the  mortgage  on  file,  and 
seeing  the  time  elapsed  for  the  fulfillment  of 
the  condition  and  observing  the  property  still 
in  the  possession  and  use  of  the  Demings, 
might  justly  conclude  that  the  debt  was  paid; 
that  possession  might  have  been  taken  by  the 
agent  of  the  defendants,  at  any  time  after  the 
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forfeiture  when  the  vessel  was  in  port  ;  that 
the  sinallness  of  the  sum  bid  by  the  plaintiff 
did  not  affect  the  validity  of  the  sale,  the  agent 
of  the  defendants  being  present  at  the  sale ; 
that  the  levy  was  valid  if  made  in  the  manner 
testified  to  by  the  deputy,  but  the  facts  in  ref- 
erence to  the  levy  would  be  submitted  to  the 
jury;  and  that  the  only  questions  for  the  jury 
were,  whether  a  proper  levy  had  been  made, 
and  if  they  should  find  in  the  affirmative,  then 
as  to  the  amount  of  damages  to  be  awarded  to 
the  plaintiff.  After  the  counsel  for  the  par- 
ties had  addressed  the  jury  upon  the  questions 
designated  by  the  judge  to  be  submitted  to 
them,  the  judge  charged  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  $1.750.  The  de- 
fendants, on  a  case  made,  applied  to  the  Su- 
preme Court  for  a  new  trial,  which  was  denied. 
See  the  opinion  delivered  by  Mr.  J.  Cowen,  24 
Wend.,  121,  et  seq.  The  case  was  thereupon 
turned  into  a  bill  of  exceptions,  and  the  cause 
removed  into  this  court  by  writ  of  error  sued 
out  by  the  defendants.  The  case  was  argued 
here  by, 

Mr.  S.  Stevens,  for  plaintiffs  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

After  advisement  the  following  opinions 
were  delivered: 

5 1 5*]  *By  Senator  Verplanck.  The  first 
question  to  be  settled  here  is  as  to  the  legal 
character  of  the  hypothecation  under  which 
the  plaintiffs  in  error  claim.  It  has  been  main- 
tained to  be  an  hypothecation  within  the  ex- 
ceptions of  the  7th  section  of  title  2  of  that 
pjirt  of  the  statutes  entitled,  "  Of  Fraudulent 
Conveyances  and  Contracts  Relative  to  Goods, 
Chattels  and  Things  in  Action  ;"  and,  there 
fore,  not  subject  to  the  presumption  of  fraud 
imposed  by  the  statute  upon  sales  and  assign 
ments  by  way  of  mortgage,  unaccompanied 
by  delivery  and  continued  change  of  posses- 
sion. That  section  declares  that  such  presump 
tion  shall  not  apply  to  contracts  of  bottomry 
or  respondentia,  or  hypothecations  of  vessels  or 
goods  at  sea,  or  in  foreign  ports. 

A  bottomry  bond  is  a  bond  given  for  a  loan 
oi'  money,  upon  the  security  of  a  vessel  and  its 
accruing  freight;  its  payment  being  dependent 
upon  maritime  risks,  to  be  borne  by  the  lend- 
er. The  condition  of  the  bond  is  the  safety  of 
the  hypothecated  vessel.  The  loan  is  on  con- 
dition that  if  the  vessel  hypothecated  be  lost 
by  the  perils  of  the  sea,  the  lender  shall  not  be 
repaid.  It  is  for  a  specified  voyage  more  or- 
dinarily, but  sometimes  for  a  specific  time;  and 
as  it  substitutes  the  risk  of  the  adventure  to 
the  unconditional  responsibility  of  the  borrow- 
er, the  rate  of  interest  is  universally  (though 
not  of  necessity)  such  as  would  without  that 
risk  be  usurious.  The  lender  becomes  to  that 
amount  an  insurer.  The  forms  of  the  bonds 
vary;  they  more  commonly  with  us,  I  believe, 
specify  the  risks  assumed,  which  resemble 
those  of  the  insurer  ;  but  some  of  the  older 
forms  covenant  merely  that  the  bond  is  to  be- 
come absolute;  with  a  certain  rate  of  interest, 
or  with  a  specified  premium,  on  the  safe  com- 
pletion of  the  voyage,  or  the  safety  of  the  ship 
at  the  expiration  of  the  specified  term.  2  Marsh. 
Ins.,  633;  1  Phil.  Ins.,  800.  The  mortgage  in 
this  case  has  not  a  single  one  of  these  charac- 
teristics. It  is  not  for  a  loan  in  any  way  con- 
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tingent  upon  maritime  risks,  but  is  a  positive 
security  for  an  existing  debt.  No  *per  [*5  1 0 
il  of  navigation  is  insured  against.  The  as- 
signment becomes  absolute,  not  upon  any  con- 
tingency of  the  safe  termination  of  the  risk, 
but  upon  the  non-payment  of  the  debt.  The 
rate  of  interest  is  left  to  be  governed  by  the 
general  law  of  the  land,  without  any  ntipula- 
lation  for  a  bottomry  premium  or  a  nautical 
rate  of  interest,  whilst  the  principal  is  not  to 
be  discharged  by  the  loss  of  the  vessel.  This 
is,  therefore,  clearly  not  a  bottomry  contract, 
but  an  ordinary  mortgage  or  hypothecation  of 
the  vessel  of  the  same  legal  character  with  oth- 
er mortgages  of  goods  and  chattels. 

I  must,  however,  observe,  that  I  very  much 
doubt  whether  the  contract  of  bottomry  can 
be  of  necessity  confined  to  salt  water  naviga- 
tion. The  contract  has  been  recognized  as 
valid  upon  reasons  of  great  public  utility,  ever 
since  commerce  has  taken  its  present  charac- 
ter. Those  reasons  have  no  particular  applica- 
tion to  the  ocean  more  than  to  the  lakes,  whilst 
neither  the  name  nor  the  fact  of  fresh  or  salt- 
water need  ever  enter  into  the  contract,  nor 
do  they  appear  in  any  positive  law  or  judicial 
rule  regulating  its  principles.  As  at  present 
advised,  I  perceive  no  reason  why  there  might 
not  be  a  valid  bottomry  contract  on  a  vessel 
navigating  our  lakes,  just  as  well  as  a  contract 
of  marine  insurance.  Isaj'this,  however,  mere- 
ly in  the  way  of  protestation  against  its  being 
considered  that  concurrence  with  Judge  Cow- 
en's  opinion  as  to  the  legal  character  of  this 
mortgage,  comprehends  also  agreement  with 
him  in  denial  of  the  legality  ^>f  a  bottomry 
bond  upon  a  like  vessel  ;  a  question  which  I 
wish  to  leave  unincumbered  by  any  authority, 
which  might  be  inferred  from  our  present  de- 
cision. 

Neither  is  this  an  hypothecation  in  another 
and  usual  sense  of  the  phrase,  which  is  a  bot- 
tomry mortgage  of  the  vessel,  made  by  the 
master  in  a  case  of  necessity  and  without  any 
personal  responsibility.  Nor  can  it  properly  be 
considered  as  an  assignment  or  hypothecation 
(in  the  larger  sense  of  the  words)"  "of  a  vessel 
at  sea,  or~in  a  foreign  *port."  The  [*517 
word  "sea"  has  received  loo  strict  and  too  fre- 
quent a  definition  in  our  common  law,  and  in 
the  Admiralty  Courts  as  well  as  in  the  books 
and  discussions  of  international  jurisprudence, 
to  permit  its  extension  to  our  fresh  water  lakes 
in  exact  or  technical  usage.  The  policy  of  the 
law  here,  may,  perhaps.authorize  the  extension 
of  the  rule  to  our  internal  fresh  water  seas.but 
that  is  a  matter  resting  within  legislative  dis- 
cretion and  not  one  for  judicial  enlargement. 
The  Acts  of  Congress  regulating  commerce  and 
navigation,  and  the  cases  and  discussions,  En- 
glish and  American, upoct  the  extent  and  char- 
acter of  national  sovereignty,  and  of  admiralty 
jurisdiction,  from  Coke  ana  Hale,  down  to  the 
case  of  The  Tlurma*  Jefferson,  10  Wh.,  428.  and 
Other  more  recent  cases  in  the  Circuit  Courts 
of  the  U.  S. ,  all  prove  that  the  ebbing  and 
flowing  of  the  tide-water,  or  immediate  com- 
munication with  the  ocean,  are  essential  to  the 
legal  character  of  a  sea. 

It  would  also  require  a  very  latitudinarian 
construction  to  enable  us  to  understand  the 
words  "a  foreign  port,"  as  extending  to  mean 
a  port  of  another  State,  as  of  Ohio.  The  Acts 
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of  Congress  regulating  our  navigation,  as  that 
of  1790,  "For  the  Government  of  Seamen  in 
the  Merchant  Service,"  use  this  phrase  in  its 
ordinary  sense,  as  distinguished  from  the  ports 
of  another  State  than  that  in  which  the  vessel 
is  owned.  The  phraseology  of  our  State  en- 
actments will  also  be  found  to  distinguish  be- 
tween locality  "in  another  State,"  and  "in  for- 
eign countries."  See,  for  example,  1  R.  S.,714, 
in  relation  to  insurances  made  within  this 
State. 

But  whatever  latitude  we  may  give  the 
phrase,  the  question  cannot  be  said  to  be  pre- 
sented here,  since  there  is  no  evidence  that  the 
vessel  was,  at  the  time  of  the  execution  of  the 
mortgage,  actually  in  the  port  of  another  State. 
The  only  evidence  looking  that  way,  is  that 
she  had  cleared  out  for  Cleveland  above  a  fort- 
night before,  but  there  is  no  evidence  of  her 
being  there  Aug.  25  or  28,  and  the  probability, 
518*]  from  the  dates,  is  indeed  that  she* was 
then  on  her  return  voyage.  I  accordingly  con- 
cur fully  with  the  Supreme  Court,  that  the 
mortgage  in  question  was  strictly  the  case  of 
an  assignment  by  way  of  security,  unaccom- 
panied by  an  immediate  delivery,  and  not  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  as  the  vessel  was  left  in  the  posses- 
sion of  the  mortgagors,  its  half  owners,  for 
three  months,  until  the  levy  was  made  under 
an  execution  by  another  creditor. 

White,  the  defendant  here,  who  purchased 
under  the  execution,  is  a  subsequent  purchaser 
with  notice  of  an  adverse  claim;  but  he  repre 
sents  the  rights  of  the  Oswego  Bank,  a  credit- 
or (probably  among  others)  of  the  mortgagors. 
Thus,  this  is  precisely  a  case  where  the  statute 
has  said,  that  such  "assignments  by  way  of 
mortgage,  shall  be  presumed  to  be  fraudulent 
and  void,  and  shall  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  appear  on  the 
part  of  the  person  claiming  under  such  assign- 
ment, that  it  was  made  in  good  faith  and  with- 
out any  intent  to  defraud."  But  it  appeared 
that  tine  schooner  mortgaged  was  at  the  time 
abroad  on  a  voyage  up  the  lake,  so  that  the 
assignment  could  not  have  been  accompanied 
by  an  immediate  actual  delivery,  although  pos- 
session might  have  been  taken  a  few  days  later 
on  her  return,  as  well  as  at  several  other  times 
before  the  levy.  Does  this  circumstance  oper- 
ate to  rebut  the  presumption  of  fraud,  either 
by  its  legal  effect,  so  as  to  take  the  case  out  of 
the  statute,  or  as  a  fact  furnishing  a  full  refu- 
tation of  the  presumption  of  fraud  ?  I  agree 
with  Judge  Cowen.that  to  allow  the  temporary 
impossibility  of  delivery  to  serve  as  a  complete 
and  permanent  exemption  from  the  require- 
ments of  the  statute,  when  that  impossibility 
ceased, would  be  in  direct  contrariety  to  its  in- 
tent and  policy,  and  would  afford  opportunity 
and  cover  for  the  very  frauds  the  statute  was 
designed  to  prevent.  But  there  is  no  need,  in 
my  judgment,  to  resort  to  the  probable  or 
avowed  object  of  the  law  to  aid  us  in  its  inter- 
pretation. We  have  but  to  follow  out  its  literal 
sense.  Two  different  requirements  are  insisted 
519*]  upon  in  the  *statute,  and  the  defect  of 
either  raises  a  presumption  of  fraud,  to  be  re- 
pelled only  by  positive  proof  of  good  faith. 
Immediate  delivery  must  accompany  the  sale 
or  assignment,  and  actual  and  continued  pos- 
session must  follow.  Proof  of  the  impossibility 
WEND.  26. 


of  immediate  delivery,  could  not  alone  make  it 
appear  that  such  an  assignment  was  not  made 
with  a  fraudulent  intent,  for  there  is  nothing 
inconsistent  with  fraud  in  a  sale  or  mortgage 
of  chattels  at  a  distance;  but  such  proof,  sup- 
ported by  evidence  of  change  of  possession 
when  it  became  possible,  or  other  evidence  of 
adequate  consideration  and   honest  motives, 
would  be  proper  and  sufficient  to  repel  the  pre- 
sumption of  fraud.    Otherwise,  the  naked  fact 
of  impossibility  of  delivery  for  a  time,  cannot 
prove  the  good  faith  of  the  transaction,  as  the 
statute  requires,  whilst  the  want  of  actual  pos- 
session when  it  became  possible,  is  still  conclu- 
sive evidence  of  fraud  until  the  contrary  is 
proved.  Thus  here,  supposing  the  want  of  im- 
mediate delivery  of  the  schooner  excused,  so 
far,  by  her  absence  from  the  port,  still  the 
good  faith  and  honest  intent  of  the  parties  re- 
main to  be  shown;  and  the  mortgage  not  hav- 
ing been  followed  by  actual  and  continued 
possession,  on  and  after  Sep.  2.  when  possession 
could  have  been  taken,  must  still  be  presumed 
to  be  fraudulent  and  void,  until  its  good  faith 
can  be  made  to  appear  by  satisfactory  evidence. 
This  plain  interpretation  of  the  words  of  the 
statute  is  so  strictly  in   conformity  with  its 
spirit  and  intent,  that  it  can  gain  little  addi- 
tional strength  from  authority  founded  on  gen- 
eral legal   principles.     It,  however,  coincides 
with  the  rules  applied  by  the  courts  from  the 
time  of  Hardwicke,  2  Ves.,  272,  to  the  present 
day,  to  sales  and  mortgages  of  vessels  and 
goods  at  sea.     It  has  always  been  held,  that 
such  transfers  or  mortgages  by  means  of  the 
appropriate  documentary  evidence,  operated 
as  a  valid  delivery,  if  afterwards  followed  by 
actual  possession  ;  "because,"  says  Chancellor 
Kent,  "it  is  all  the  delivery  that  the  circum- 
stances of  the  case  admit  of,  and  it  is  giving 
to  the  buyer  or  the  mortgagee  the  ability  to 
*take  actual  possession,  which  he  must  [*52O 
do  as  soon  as  possible  on  the  return  of  the 
ship."    3  Kent,  Com.,  133.  To  the  authorities 
cited  by  him,  viz.:  2  Ves.,  272;  4  Maule  &  8., 
242,  and  9  Pick.,  240,  may  be  added  Hamilton 
v.  Russell,  1  Cr..  309,  and  Canard  v.  Ins.   Co., 
1  Pet.,  449,  in  the  Supreme  Court  of  the  U.  8. 
These  are  strong  authorities  for  the  equity  and 
wisdom  of  the  rule;  but  my  own  mind  is  satis- 
fied to  rest  upon  the  language  of  the  statute. 
It  is  clear  to  me,  that  the  presumption  raised 
by  want  of  possession,  is  not  in  any  way  af- 
fected by  the  impossibility  of  immediate  de- 
livery, but  still  remains  to  be  rebutted  as  the 
statute  requires.     Accordingly,  if  the  judge 
was  correct  in  his  opinion  that  "The   facts 
shown  did  not  furnish  any  good  reason  for  the 
non-delivery  of  the  property,  not  only  before 
the  mortgage  was  forfeited,  but  for  a  long 
time  thereafter,  and  until  the  close  of  the  sea- 
son; that  the  possession  might  have  been  taken 
at  any  time  after  the  forfeiture,  when  the  ves- 
sel was  in  port,"  etc.,  as  well  as  in  confining 
the  consideration  of  the  jury  entirely  to  the 
questions  of  the  fact  of  a  valid  levy,  and  of 
the  amount  of  damages,  excluding  from  their 
consideration  the  other  evidence  tending  to 
show  the  good  faith  of  the  mortgage  ;   then 
there  is  no  reason  for  disturbing  the  verdict, 
which  thus  rests  upon  the  uncontradicted  pre- 
sumption of  fraud,  arising  from  non -deli very 
and  want  of  possession  after  the  schooner's 
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arrival  in  port,  whatever  might  have  been  the 
opinion  of  the  judge  or  jury  on  any  other 
point. 

If  the  proof  of  the  absence  of  the  schooner 
had  been  submitted  to  the  jury  to  be  passed 
upon  as  a  valid  legal  defense  (as  the  Supreme 
Court  consider  it  to  be)  against  the  presump 
tion  of  fraud,  during  the  three  or  four  days 
of  that  absence,  still  that  would  have  been  im 
material  as  to  the  verdict,  so  long  as  the  legal 
presumption  arising  from  the  mortgage  not 
being  followed  by  subsequent  delivery  and 
continued  possession  would  remain  "conclu- 
sive evidence  of  fraud,"  unless  removed  by  the 
521*]  evidence  of  good  faith,  *whicb.  Judge 
Cowen  here  says,  the  Supreme  Court  have 
uniformly  withheld  from  the  jury  "when  the 
parties  have  refused  to  change  the  possession, 
if  change  were  within  their  power."  If  the 
doctrine  of  the  Supreme  Court  on  this  point  be 
correct,  their  decision  was  not  erroneous  in  re- 
fusing a  new  trial. 

But  this  case  presents  directly  the  question 
of  fraudulent  intent,  which,  by  a  provision  of 
another  title  of  the  same  chapter,  already  cited, 
shall,  in  all  cases  arising  under  this  chapter,  be 
deemed  a  question  of  fact  and  not  of  law. 
That  question  was  then  to  be  passed  upon  by 
the  jury  upon  the  evidence  of  whatever  facts 
might  in  their  judgment  remove  the  presump 
tion  of  fraud  by  clear  manifestation  of  good 
faith  in  the  transaction.  My  reasons  for  con- 
sidering this  not  merely  as  the  most  probable 
interpretation  of  the  statute,  but  as  the  only 
one  at  all  consistent  with  the  use  of  language 
or  the  intent  of  the  Legislature  have  .been 
given  in  the  case  of  fhnifh  v.  Acker,  23  Wend., 
653,  and  the  conclusions  there  stated,  if  not  the 
reasons  assigned,  have  the  authority  of  this 
court. 

The  testimony  to  make  such  good  faith  ap- 
pear in  this  case,  and  to  rebut  the  legal  pre- 
sumption that  the  mortgage  was  fraudulent 
and  void,  went  to  show  a  valid  consideration, 
being  a  debt  admitted  to  be  due  to  the  amount 
specified  in  the  mortgage;  the  due  filing  of  the 
mortgage;  the  impossibility  of  an  immediate 
delivery  of  the  schooner  by  reason  of  her  not 
being  then  in  port;  the  fact  of  a  joint  owner- 
ship of  the  vessel  by  the  mortgagors  with  oth- 
ers, certain  arrangements  made  as  to  the  em- 
ployment of  her,  and  other  facts  as  to  the  res 
idence  of  the  owners,  etc.,  less  material,  all 
which  counsel  might  have  urged,  and  the  jury 
might  have  thought,  sufficient  to  have  author- 
ized an  inference  as  to  fair  intent,  and  to  have 
afforded  good  reason  for  not  taking  possession 
when  the  schooner  arrived.  All  these  facts 
were  excluded  from  the  consideration  of  the 
jury  by  the  judge,  because,  "in  his  opinion, 
the  facts  shown  did  not,  according  to  the  au 
522*]  thorities,  furnish  any  good  reason  *for 
the  non  delivery  of  the  property  not  only  be 
fore  the  mortgage  was  forfeited,  but  a'fter- 
wards;"  and  he  charged  "that  theonly  matter 
for  the  jury  to  pass  upon  except  the  question 
of  damages,  was,  whether  the  facts  sworn  to 
In  relation  to  the  levy  upon  the  vessel  were 
substantially  true."  Under  the  statute  as  just 
cited,  and  the  decision  of  this  court  in  Smith 
v.  Acker,  the  exclusion  of  the  testimony  going 
to  prove  good  faith  from  the  consideration  of 
the  jury,  the  passing  upon  it  by  the  court  as 
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not  furnishing  good  reasons  for  non  delivery, 
and  thus  taking  from  the  jury  the  whole  ques- 
tion of  intent,  were  erroneous  and  compel  the 
granting  of  a  new  trial. 

The  admission  or  proof  of  a  bonn  fide  debt ; 
the  peculiar  circumstances  of  ownership  ;  the 
residence  of  the  parties;  the  employment  of 
the  vessel,  and  similar  matters,  might  or  might 
not  be  satisfactory  evidence  to  the  jury  of  the 
entire  good  faith  of  the  transaction.  There 
may  possibly  be  circumstances  in  the  case  from 
which  some  inference  might  be  drawn  of  act- 
ual intent  to  delay  or  hinder  creditors,  or  to 
obtain  an  unfair  preference;  still  there  was- 
such  affirmative  testimony  to  facts,  generally 
accompanying  and  tending  to  indicate  good 
faith  as  raised  a  question  of  fair  or  fraudulent 
intent  to  be  passed  upon:  and  the  statute  ex- 
pressly gives  the  right  of  passing  upon  such  a 
question  to  the  legal  judges  of  all  disputed 
facts,  the  jury. 

Having  upon  two  former  occasions  in  this 
court,  viz. :  in  the  cases  of  Stoddard  v.  Bvller, 
20  Wend..  545,  and  Smith  v.  Acker,  28  ld.t 
653,  stated  my  views  of  the  intent  and  policy 
and  meaning  of  the  language  of  the  Legisla- 
ture in  their  enactments  on  this  long  contested 
subject  of  sales  and  mortgages  of  goods  and 
chattels,  unaccompanied  by  possession.  I 
might  close  this  opinion  by  saying,  that  the 
present  decision  of  the  Supreme  Court,  being 
in  contradiction  to  the  decision  of  this  court  in 
/Smith  v.  Acker,  ought  to  be  reversed;  but  as 
the  learned  judge,  who  delivered  the  opinion 
of  the  court  in  this  case,  has  taken  the  occasion 
to  defend  the  general  doctrine  of  this  court  on 
this  head,  and  *has  stated  more  ex-  [*523 
plicitly  than  heretofore  some  of  the  grounds 
upon  which  that  doctrine  rests,  some  further 
examination  of  the  question  will  be  justified 
by  the  great  importance  of  the  subject  to  all 
the  business  concerns  of  this  State,  and  by  its 
close  connection  with  principles  of  statutory 
interpretation  and  of  constitutional  right.  It  is 
also  due  to  the  high  character  of  the  court 
from  whomso  many  of  the  present  and  for- 
mer members  of  this  court  have  differed  on 
this  question;  and  especially  to  the  frank  and 
candid  spirit  of  discussion  and  statement  of 
principles  which  characterize  the  opinion  of 
Judge  Cowen. 

The  controlling  argument,  running  through 
the  reasoning  and  decisions  of  the  Supreme 
Court,  is  the  danger  of  false  credit  and  fraud- 
ulent evasion  of  debt  whenever  delivery  and 
change  of  possession  do  not  accompany  and 
follow  change  of  property,  whether  absolute 
or  qualified.  The  long  experience  of  the 
learned  judge  has  furnished  apt  illustrations  of 
this  danger,  and  of  the  modes  in  which  such 
frauds  can  be  effected.  Their  truth  cannot  be 
denied.  Yet  this  is  but  one,  and  that  the  nar- 
rowest side  of  the  question  ;  whilst  it  is  also 
that  view  of  the  matter  which  is  most  fre- 
quently, indeed,  almost  exclusively,  presented 
to  the  examination  of  courts.  But  when  we 
look  at  the  daily  business  of  life,  out  of  court, 
another  aspect  of  this  question  presents  itself: 
mortgages  of  personal  property,  as  ships,  lake- 
vessels,  canal-boats  and  river  craft;  the  stock 
and  implements  of  the  mechanic  or  small 
manufacturer;  the  furniture  of  the  innkeeper; 
assignments  for  the  benefit  of  creditors,  leav- 
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ing  the  goods  and  debts  assigned,  publicly  to 
be  managed  and  disposed  of  by  the  original 
owner  as  an  agent,  best  acquainted  with  the 
business  and  acting  for  the  benefit  of  creditors 
who  have  full  confidence  in  his  integrity — all 
these  have  grown  out  of  the  usages  of  modern 
society;  the  necessities  of  commerce;  the  con- 
veniences of  daily  life;  the  wants  and  usages 
of  trade  and  industry.  They  have  followed  in 
the  train  of  commerce,  credit  and  enterprise. 
Like  them,  they  have  been  largely  productive 
624*]  *of  benefits  to  society;  yet  those  bene- 
fits, like  the  results  of  all  other  human  action, 
are  not  unmixed  with  evil.  By  such  means 
the  adventure,  capacity,  acquirements  and  in- 
dustry of  the  young  or  the  needy  have  been 
aided  and  stimulated;  large  concerns  of  honor- 
able but  unfortunate  merchants  have  been  set- 
tled to  the  greatest  advantage  of  the  creditors 
and  the  least  possible  loss  of  the  insolvent;  and 
the  kindness  of  parents  or  the  generosity  of 
friends,  has  been  enabled  to  preserve  the  com- 
forts of  a  home  to  the  wife  and  children  of  a 
bankrupt,  without  the  slightest  injury  or  fraud 
(save  in  legal  fiction)  to  prior  creditors  or  sub 
sequent  purchasers.  Society  reaps  nothing  but 
unquestioned  benefit  from  nine  tenths  of  such 
assignments  or  securities  occurring  in  actual 
life.  The  other  tenth  may  come  before  the 
courts,  and  a  majority  of  those  impeached 
may,  possibly,  deserve  to  be  set  aside.  It  is 
not  then  at  all  surprising  that  this  different  ex- 
perience should  give  a  different  character  to  the 
whole  in  different  minds.  It  is  thus  as  to  all 
the  operations  of  commerce  beyond  mere  cash 
buying  and  selling  and  barter. 

I  have  seen,  in  recent  literary  journals  of 
reputation,  ingenious  arguments  against  the 
use  of  insurance  as  tending  to  conspiracy,  bar- 
ratry, wanton  sacrifice  of  life  at  sea,  and  arson 
on  shore.  If  we  were  to  judge  only  from  the 
evidence  appearing  in  trials  at  Guildhall  or 
the  N.  Y.  Circuit,  we  might  be  led  to  consider 
this  business  as  pregnant  with  moral  guilt  and 
public  evil,  and  deserving  to  be  frowned  down 
by  the  courts,  if  not  prohibited  by  statute. 
Yet  who  does  not  know  that  there  are  every 
day  some  thousands  of  honorable  and  prudent 
contracts  of  insurance  that  never  attract  any 
notice  beyond  the  parties  ;  that  the  farmer  or 
the  mechanic  thus  finds  security  for  the  acquisi- 
tions of  his  industry  against  the  ravages  of 
fire,  which  his  own  prudence  could  not  pre- 
vent. Thus,  too,  when  the  merchant,  alarmed 
at  the  rumors  of  wars  or  the  perils  of  unknown 
seas,  doubts  and  hesitates,  the  underwriter  (if 
I  may  use  the  language  of  the  great  legislators 
525*]  of  the  Napoleon  *Code,  glowing  with 
the  eloquence  of  truth),  after  subjecting  to  cal- 
culation the  perils  of  the  ocean,  the  dangers  of 
climate,  the  chances  of  war  and  peace,  thus 
boldly  addresses  the  navigator:  "  You,  like 
other  men,  are  subject  to  disasters  ;  so  far  as 
these  may  affect  your  person  we  can  only  of- 
fer you  sympathy.  But  as  to  your  pecuniary 
interests,  go,  traverse  the  ocean,  exert  your 
skill  and  enterprise.  We  guaranty  you  against 
the  risk  of  loss."  Motives  du  Code  de  Commerce, 
liv.  2,  tit.  9. 

Our  revising  Legislature,  in  remolding  and 
improving  the  old  legislation  of  the  Statute  of 
Frauds,  have,  in  their  enactments  (as  they 
were  understood  by  this  court  in  Smith  v.  Ack- 
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er),  endeavored  to  guard  against  the  abuses 
of  assignments  unaccompanied  by  change  of 
possession,  and  yet  to  preserve  the  manifold 
uses  and  benefits  of  such  transactions  when- 
ever they  were  admitted  to  be  honest,  or  could 
be  proved  to  be  so,  by  such  positive  evidence 
as  would  satisfy  a  jury.  But  the  dread  of  de- 
ceit and  trick,  has  led  our  Supreme  Court  (or 
a  majority  of  them),  in  the  interpretation  of 
the  statute,  to  ask  (in  Judge  Cowen's  language), 
"Was  it  intended  tiiat  colorable  excuses  should 
be  submitted  to  the  jury  as  evidentiary  of  bona 
fides,  under  the  guidance  of  arbitary  judicial 
discretion  ?"  To  this,  and  similar  questions  on 
the  legislative  intent,  he  replies  :  "  We  have 
hitherto  given  one  uniform  answer  to  this  in- 
quiry. We  have  withholden  the  question  of 
bona  fides  from  the  jury,  where  the  parties  have 
refused  to  change  the  possession,  if  change 
were  within  their  power.  We  have  considered 
delivery  as  the  form  put  forward  by  the  stat- 
ute, to  test  the  honesty  of  the  transaction;  and 
that  the  allowance  of  one  evasive  excuse  after 
another,  is  but  submitting  to  have  the  courts 
and  juries  imposed  upon  by  pretenses  readily 
devised  and  eagerly  raised."  "The  statute," 
he  adds,  "calls  for  a  ceremony  of  little  troub- 
le, in  order  to  fulfill  the  purpose— change  the 
possession."  To  this,  the  answer  is  obvious. 
Change  of  possession  is  not  made  in  many 
honest  and  even  meritorious  transactions  of 
this  sort.because  *it  would  often  defeat  [*526 
the  object  of  the  assignment  or  mortgage.  The 
law  of  the  land  nowhere  expressly  demands  it. 
Goods  ordinarily  pass  by  delivery,  and  they 
cannot  be  pledged  without  it;  but  our  common 
law  never  made  it  essential  to  a  change  of 
property,  2  Bl.  Com.,  448;  2  Kent,  Cora. ,492  ; 
Ld.  Ellenborough,  in  7  East,  571  ;  or  to  the 
validity  of  a  mortgage,  unless  so  far  as  the 
want  of  it  might  furnish  evidence  of  fraud  in 
the  transaction.  Our  own  statutes  in  requiring 
mortgages  not  accompanied  by  possession  to 
be  filed  in  a  public  office,  and  in  providing  for 
the  possibility  that  it  may  be  "made  to  ap- 
pear that  they  were  made  in  good  faith,"  are 
conclusive  authority  that  they  may  be  valid  in 
some  cases  without  change  of  possession.  The 
distinction  between  a  mortgage  of  goods,  to 
which  delivery  is  not  absolutely  essential,  and 
a  pledge,  where  Ihe  lien  depends  wholly  upon 
possession,  has  been  repeatedly  recognized  in 
this  as  well  as  in  the  Supreme  Court.  Whence, 
then,  does  any  court  derive  authority  to  abol- 
ish that  distinction,  and  to  enact  that  there 
can  be  no  valid  mortgage  of  movables,  how- 
ever public  or  honest,  without  actual  delivery 
to  the  mortgagee,  when  actual  delivery  is  with- 
in human  possibility  ?  The  old  Roman  law 
did  absolutely  forbid  the  hypothecation  of 
movables,  except  as  delivered  pledges.  So, 
too,  it  made  delivery  essential  to  the  effect  of 
a  sale.  But  in  the  countries  where  the  civil 
law  now  forms  the  basis  of  the  local  jurispru- 
dence, it  has  been  found  necessary  to  modify 
these  rules  in  respect  to  sales,  Code  Civ.,  1588, 
and  by  specific  exceptions,  as  of  ships  and 
stock,  in  regard  to  hypothecations ;  but  our 
common  law  never  held  this  theory  of  sales  or 
mortgages,  nor  applied  it  at  all,  as  between  the 
parties/"  Great  authorities,  however,  have  de- 
cided that  a  sale  or  assignment  without  change 
of  possession,  was  in  itself  a  fraud  and,  there- 

llfl 


520 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1841 


fore,  void  ;  others  have  pronounced  this  to  be 
conclusive  evidence  of  fraud,  not  to  be  refuted 
or  explained,  and  the  transaction,  therefore, 
fraudulent.  The  same  principle  has  been  ap- 
627*]  plied  to  mortgages,  although  *they 
do  not  stand  on  precisely  the  same  ground 
with  sales.  On  the  other  hand,  the  greatest 
names  in  law  and  equity,  as  ' '/.. ,/.  Holt  and 
Ld.  Eldon,  have  decided  that  unchanged  pos- 
session of  chattels  in  such  cases,  was  only 
prima  facie  evidence  of  fraud,  capable  of  ref- 
utation, and  have  held  that  a  bill  of  sale  of 
goods  might  be  taken  as  a  security  for  a  loan 
of  money,  and  the  goods  fairly  and  safely  left 
with  the  debtor.  1  Ld.  Raym.,  724;  2  Bos.  & 
P.,  59  :  10  Ves.,  Jr.,  145.  Courts  in  England 
and  America  have  fluctuated  between  these 
two  doctrines,  but  these  decisions  are  no  long- 
er binding  upon  us,  since  pur  own  statutes 
have  prescribed  the  rule  which  we  have  only 
to  interpret  and  to  obey.  Our  statute,  adopt- 
ing more  nearly  than  any  other  the  doctrine  of 
Ld.  Eldon,  but  laying  it  down  in  stronger  lan- 
guage, contents  itself  with  raising  a  presump- 
tion of  fraud,  which  it  declares  conclusive  un- 
less positively  refuted.  Thus  it  removes  the 
chief  difficulty  in  the  way  of  setting  aside  se- 
cret and  fraudulent  trusts,  by  relieving  the 
jury  from  the  necessity  of  implying  any  act- 
ual guilt  by  their  verdict,  a  conclusion,  which 
(in  the  words  of  Chancellor  Kent)  "  it  is  so  dif- 
ficult to  ascertain,  and  frequently  so  painful 
to  infer."  On  the  other  hand,  it  expressly  re- 
jects the  doctrine  that  such  want  of  delivery 
is  either  positive  fraud  in  itself,  or  the  conclu 
sive  proof  of  it  beyond  the  power  of  evidence 
to  remove,  by  providing  that  the  presumption 
shall  not  apply  when  the  good  faith  of  the 
transaction  can  be  made  manifest.  This  ques- 
tion of  intent  is  then  made  a  question  of  fact  ; 
thus  again  rejecting  or  repealing  the  rule  of 
decision  in  the  various  adjudications  which 
have  followed  the  authority  of  Edwards  v. 
Harden,  and  adopting  that  applied  by  Ld.  El- 
don, in  Kidd  v.  Rawlinson,  2  Bos.  &  P.,  59, 
and  by  other  later  cases,  as  Leonard  v.  Baker, 
1  Maule&  S.,  251. 

But  it  is  now  maintained  that  this  statutory 
amendment  or  declaration  of  the  law,  which- 
ever it  may  be,  does  not  abrogate  the  authori- 
ty of  the  court  over  the  admission  or  exclusion 
of  evidence.  "  The  parties  to  a  suit  are  not 
528*]  *permitted  to  adduce  every  description 
of  evidence,  which,  according  to  their  own 
notions,  may  be  supposed  to  elucidate  the 
matter  in  dispute.  It  is  the  province  of  the 
judge  to  decide  all  questions  on  the  admissi- 
bility  of  evidence."  From  this  rule,  as  ex- 
pressed in  Judge  Cowen's  quotation  from  Phil- 
lips on  Evidence,  he  infers:  "The  whole 
then,  comes  down  to  the  question  what  evi- 
dence is  admissible."  "  Need  I  say,"  he  adds, 
"that  if  the  facts  proposed  in  proof  as  an 
answer  to  the  presumption  amount  to  noth- 
ing, they  are  not  admissible  ;  in  other  words, 
they  are  incompetent,  and  as  such  the  judge  is 
bound  to  exclude  them,  or  tell  the  jury  that 
they  amount  to  nothing."  Unquestionably,  the 
power  of  the  judge  over  the  evidence  is  not 
abrogated  ;  but  neither  is  it  increased.  The 
acknowledged  right  to  reject  incompetent  evi- 
dence, does  not  imply  the  right  to  exclude 
proof  of  such  facts  as  by  the  ordinary  laws  of 
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evidence  and  the  common  understanding  of 
men,  go  to  prove  honest  intent,  or  to  disprove 
deceit  and  collusion,  merely  because  such  facts 
may  possibly  be  "  false  or  fabricated,  or  taint- 
ed with  perjury,"  or  because,  in  the  view  of 
the  court,  such  evidence  is  not  absolutely  and 
in  all  cases  demonstrative  proof.  It  does  not 
authorize  the  court  to  create  a  general  rule  of 
policy,  declaring  that  certain  facts,  which  are 
not  always  of  necessity  incompatible  with  col- 
lusion, shall  never  in  any  case  be  received  as 
proof  of  good  faith.  This  is  in  effect  to  repeal 
that  part  of  the  statute  which  declares  that 
the  question  of  intent  shall  be  deemed  one  of 
fact,  and  to. make  it  wholly  a  question  of  law. 
The  authority  of  the  judge  in  admitting  or 
excluding  evidence,  generally  remains  as  it 
was  before  the  statute.  That  is  well  defined 
by  usage  and  decision,  as  to  this  very  question 
of  fraudulent  intent.  The  right  of  a  jury  to 
judge  of  fraudulent  intent  is  not  new.  On 
other  questions  of  fraud,  it  has  long  been  ad- 
mitted without  contest.  Thus  where  the  ground 
of  the  action  is  the  intent  to  deceive:  "Of 
this,"  says  Starkie,  summing  up  the  rule  of 
Tapp  v.  Lee,  3  Bos.  &  P.,  367,  and  Pasley  v. 
freeman,  3  T.  R.,  *51,  "and  in  all  other  [*629 
questions  of  mala  fates,  the  jury  are  to  judge." 
2  Stark.  Ev.,  470.  So  they  are  admitted  to  be 
the  judges  not  only  of  the  intent  to  deceive, 
but  of  the  scienter,  the  concealed  knowledge, 
which  often  amounts  to  the  same  thing.  So 
tiiey  are  judges  of  constructive  fraud,  in  com- 
mercial and  insurance  contracts;  of  suppres- 
sion or  omission  of  material  facts,  and  of  the 
materiality  of  those  facts.  Now,  in  almost  all 
such  cases  the  scienter,  the  knowledge  of  the 
party,  his  intent  to  deceive  or  mislead,  are 
moral  or  intellectual  facts  to  be  inferred  by  the 
jury,  from  such  external  facts  and  circum- 
stances as  in  the  ordinary  course  of  life, would 
satisfy  men  of  sound  judgment.  The  courts 
have  never  presumed  to  lay  down  any  arbi- 
trary rule,  requiring  some  specific  sort  of  evi- 
dence, conclusive  to  the  point,  and  excluding 
all  other  testimony.  Whatever  fact  can  give 
probable  indication  of  the  moral  fact  to  be  as- 
certained, is  relevant,  and  must  go  to  the  jury, 
unless  excluded  by  some  general  law  of  evi- 
dence. Of  its  weight  the  jury  are  the  judges, 
and  it  is  only  in  the  case  of  a  clearly  erroneous 
verdict  against  evidence  that  the  court  inter- 
feres to  grant  a  new  trial.  Let  me  state  an  ex- 
ample or  two:  In  the  numerous  cases  which 
have  arisen  of  late  years  upon  fraudulent  rec- 
ommendations for  commercial  or  other  credit, 
it  has  always  been  held  that  the  direct  intent 
to  defraud  as  well  as  that  equally  mischievous 
indirect  guilt,  inferred  from  knowledge  of  the 
falsehood  of  the  assertion,  are  both  facts  to  be 
ascertained  by  the  jury  from  other  facts  or 
circumstances,  giving  more  or  less  probable  in- 
dication of  such  design  or  knowledge.  Thus 
in  Tapp  v.  Lee,  3  Bos.  &  P.,  867,  it  was  held: 
"The  jury  were  not  misdirected  as  to  the  point 
of  law.  The  fact  left  to  the  jury  was  the  fraud. 
Circumstances  certainly  afforded  evidence  of 
fraud.  To  decide  upon  that  evidence  was  the 
peculiar  province  of  the  jury."  Again,  in 
Eyre  v.  Dun*ford,  1  East,  818.  The  jury  were 
satisfied  that  the  representation  was  false,  and 
there  was  sufficient  evidence  to  warrant  them 
to  believe  the  representation  was  also  f  raudu- 
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53O*]  lently  *made.  In  Ward  v.  Center,  3 
Johns.,  271,  in  our  own  SupreroeCourt.it  was 
held,  that  "whether  there  was  fraud  or  not, 
was  a  question  of  fact  for  the  jury  to  decide, 
and  when  there  was  evidence  on  both  sides, 
the  court  would  not  set  aside  a  verdict,  though 
dissatisfied  with  it."  I  cite  these  cases  not  as 
necessary  to  prove  the  jury's  right  to  judge  of 
such  questions  of  fraud,  but  to  show  the  man- 
ner and  spirit  in  which  that  doctrine  was  held 
and  applied,  in  cases  where  the  court  indicated 
an  opinion  that  the  jury  might  have  given  too 
much  weight  to  some  part  of  the  evidence. 
Thus  in  the  last  case  cited,  Judge  Van  Ness,  in 
delivering  the  opinion  of  the  court,  said:  "I 
never  should  have  given  such  a  verdict  as  the 
jury  have  found  here.  But,  notwithstanding, 
I  am  not  prepared  to  say  that  there  is  no  evi- 
dence upon  which  the  jury  might  find  the 
fraud.  The  question  of  fraud  has  been  fairly 
submitted  to  them,  and  they  have  found  against 
the  detendant.  They  had  a  right  to  do  so, 
though  I  may  wish  they  had  done  other  wise." 
So,  again,  on  the  inferential  fraud  of  conceal- 
ment in  a  contract  of  insurance.  "The  ques- 
tion," said  Ch.  J.  Qibbs,  "is,  did  the  plaintiff 
know  any  fact  injurious  to  the  adventure 
which  ought,  in  common  honesty,  to  have  been 
communicated.  If  the  concealment  be  of  a 
material  fact,  whether  of  a  rumor,  a  report, 
etc.,  it  ought  to  be  communicated.  It  is  the 
province  of  a  jury  to  decide  what  facts  ought 
to  be  communicated."  Durell  v.  Bederley,  1 
Holt,  283.  The  same  rule  was  laid  down  in  a 
masterly  opinion  of  Chancellor  Kent  in  this 
court,  and  supported  by  a  majority  of  this 
body,  in  N.  T.  F.  Ins.  Co.  v.  Walden,  12  Johns., 
513,  a  case  to  which  I  must  again  refer  for  an- 
other purpose. 

There  is  yet  another  class  of  cases  upon  the 
question  of  fraudulent  intent,  which  bears  di- 
rectly and  immediately  upon  this  very  point, 
of  the  nature  and  character  of  the  evidence 
admissible  to  prove  or  disprove  intent,  when 
that  question  is  submitted  to  a  jury.  I  mean 
those  numerous  cases  in  the  English  courts 
53 1*]  *and  in  those  of  some  of  our  own 
States,  as  Mass.,  N.  H.,  Me.  and  N.  C.,  which 
have  followed  the  lead  of  Ld.  Eldon.and  held 
that  the  presumption  of  fraud  operated  only 
as  matter  of  evidence  and  did  not  exclude  the 
party  from  being  let  in  to  prove  his  fair  deal- 
ing and  innocent  intent.  These  cases  as  al 
ready  admitted,  are  not  with  us,  since  our  stat- 
ute, any  more  authoritative  upon  the  primary 
and  leading  question,  than  those  which  have 
followed  the  more  severe  doctrine  of  Buller, 
in  Edwards  v.  Harben  [2  T.  R,  587];  but  when 
once  it  is  admitted  that  the  question  of  intent 
may  go  to  the  jury  at  all.  after  the  presump- 
tion of  fraud  is  once  raised,  and  that  they  can 
pass  upon  the  intent  of  the  transaction,  on  some 
sort  of  evidence  or  other,  then  surely  the  judg- 
ment of  Eldon,  Dallas,  Gibbs,  Abbott  and  the 
courts  over  which  they  presided,  as  well  as  that 
of  the  learned  and  able  Bench  of  Mass. ,  and 
of  those  of  other  respectable  State  Courts,  must 
be  of  the  highest  authority,  even  under  our 
statute,  as  to  the  point  of  the  competency, 
relevancy,  admissibility  and  nature  of  the  evi- 
dence from  which  the  jury  may  be  allowed  to 
infer  intent.  Now,  in  those  cases,  generally, 
where  the  question  of  intent  was  left  to  the 
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jury,  the  facts  of  a  valid  and  adequate  consid- 
eration (not  as  in  itself  conclusive,  but  as  a  nec- 
essary part  of  the  evidence),  the  notoriety  of 
the  transaction;  its  attendant  circumstances, 
the  inconveniences  (not  the  impossibility)  of 
removal  of  the  articles  assigned,  the  relation 
of  the  parties;  in  short,  all  those  facts  indicat 
ing  fair  intent,  which,  under  the  decision  of 
our  Supreme  Court,  have  been  pronounced 
"not  admissible;  in  other  words,  incompetent;" 
were  considered  by  the  courts  at  Westminster 
Hall,  Boston  and  elsewhere,  as  proper  to  go 
to  the  jury  as  the  usual  and  necessary  materi 
als  for  their  judgment  as  to  intent  and  motive. 
2  Bos.  &  P.,  59;  4  Taunt.,  823;  5  Id.,  212;  8 
Id.,  676,  818;  1  Brod.  &  B..  506;  4 Barn.  &  C. 
652;  15  Mass.,  244;  1  Pick.,  288;  7  Id.,  56;  8 
Id. ,  445;  10  Id. ,  199 ;  2  N.  H. ,  13,  cum  mult*  aliis. 
It  must  *be  so  upon  the  principle  and  [*532 
reason  of  the  thing.  In  every  question  of  the 
fact  of  fraudulent  intent,  fraudulent  recom- 
mendation, fraudulent  or  negligent  conceal- 
ment, or  actual  deceit,  the  intent  or  the  knowl- 
edge is  to  be  inferred  from  external  facts  or 
circumstances.  "Fraud,"  said  Ld.  Hardwicke, 
"may  be  made  out  like  crime  from  circumstan- 
tial testimony."  If  fraud  may  be  so  proved  in 
civil  cases,  why  should  good  faith  be  subjected 
to  more  arbitrary  rules?  But  in  relation  to  the 
evidence  of  circumstances  and  their  effect  as 
to  proving  intent,  I  can  nowhere  find  the  rule 
more  distinctly  stated  than  in  one  of  the  notes 
of  Cowen  &  H.  to  their  edition  of  Phillips' 
Law  of  Evidence,  p.  1309,  where  the  opinions 
and  language  of  the  best  preceding  writers 
and  decisions  are  well  summed  up.  "What 
circumstances  will  amount  to  proof,  can  never 
be  matter  of  general  definition.  The  legal  test 
is,  the  sufficiency  of  the  evidence  to  satisfy  the 
understanding  and  the  conscience  of  the  jury. 
Absolute  metaphysical  and  demonstrative  cer- 
tainty is  not  essential  to  proof  by  circum- 
stances. It  is  sufficient,  if  they  produce  moral 
certainty  to  the  exclusion  of  reasonable  doubt. " 
If  collateral  facts  and  circumstances  may 
prove  intent,  good  or  bad,  how  far  may  the 
court  regulate  or  control  such  evidence?  The 
spirit  and  principle  which  should  govern  courts 
in  the  exercise  of  their  authority  over  evidence, 
have  been  clearly  defined  by  the  Supreme 
Court  of  the  U.  S.,  when  illustrated  by  the 
presence  of  Marshall  and  of  Washington,  in 
the  case  memorable  in  our  State  annals  as  that 
of  the  Astor  Claim.  "Whatever  evidence  is 
offered  to  the  jury,  which  is  in  its  nature  prima 
facie  or  presumptive,  its  character  ought  not 
to  be  disregarded,  and  no  court  has  a  right  to 
disregard  it  or  to  view  it  under  a  different  as- 
pect from  that  in  which  it  is  actually  present- 
ed Whatever  just  inference  it  may  draw  from 
that  character,  the  jury  have  a  right  to  give  it . 
and,  in  regard  to  the  order  in  which  they  shall 
weigh  it,  the  law  *has  submitted  it  to  [*533 
them  to  decide  for  themselves,  and  any  inter- 
ference with  this  right  would  be  an  invasion  of 
their  privilege  to  respond  to  the  question  of 
fact."  Crane  v.  Morris,  6  Pet.,  621.  All  facts 
or  circumstances  which  to  the  common  "un- 
derstanding and  conscience"  of  men  might 
prove,  or  on  their  face  tend  to  prove,  good 
faith,  are  accordingly  within  the  rightful  priv- 
ilege of  the  jury  to  hear  and  weigh  in  such 
cases.  All  facts,  of  which  actual  and  adequate 
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consideration  must  of  necessity  be  always  one, 
such  as  commonly  accompany   and  indicate 

good  faith,  ought  to  be  permitted  to  go  to  them, 
ut  this  may  lead  to  an  erroneous  verdict. 
"Such  evidence."  to  use  Jurfp*  Co  wen's  words, 
"may  be  colored  by  glosses,  warped  by  chi- 
canery, perhaps  tainted  by  perjury."  Be  it  so. 
This  is  a  result  of  the  unavoidable  imperfec- 
tion of  human  testimony  and  human  reason, 
and  we  must  reply  with  the  learned  and  experi- 
enced author  of  the  note  to  Cowen  &  Hill's  ed. 
of  Phil.  Ev..  p.  387:  "Is  a  witness  to  be  dis- 
credited because  he  may  be  perjured  or  may 
be  deceived?  Is  an  hypothesis  to  be  rejected 
because  it  may  be  untrue?  The  principle  of 
veracity,  the  tenacity  of  memory,  the  skill  of 
professional  witnesses,  the  usual  connection 
between  circumstances  and  hypotheses,  the  sa- 
gacity of  jurors,  the  wisdom  of  judicial  cau- 
tion, may  each  in  turn  be  wanting ;  yet  they 
must  be  taken  to  be,  as  in  truth  they  are,  per- 
fectly adequate  to  the  general  administration 
of  justice."  All  such  proof  of  facts  or  circum- 
stances is  undeniably  subject  to  the  general 
rules  of  the  law  of  evidence.  Hearsay  evidence 
is  to  be  excluded,  in  such  cases,  because  that 
is  the  general  rule  of  our  law.  Proof  of  char- 
acter is  not  to  be  received  in  cases  under  the 
statute,  because  it  is  excluded  in  all  other  suits 
where  general  character  is  not  directly  brought 
in  issue.  The  competency  of  witnesses  on  the 
score  of  interest  or  otherwise,  is  to  be  judged 
of  by  the  court  as  in  any  other  case,  and  mat- 
ter totally  irrelevant  to  the  subject  is  to  be  re- 
jected. But  the  court  has  not,  therefore,  any 
534*]  right  to  establish  *a  positive  legal  rule, 
excluding  evidence  "tending  to  satisfy  the  un- 
derstanding or  the  conscience  of  the  jury" 
upon  the  ground  that  similar  evidence  is  some- 
times fabricated,  or  is  not  by  itself  conclusive 
in  its  effect.  To  admit  this,  is  to  take  from  the 
jury  the  right  to  pass  upon  any  doubtful  or 
contradictory  evidence.  It  is,  in  effect,  to  alter 
the  statute  (I  cannot  say  to  amend  it),  and  to 
make  the  question  of  fraudulent  intent  one  of 
law  and  not  of  fact. 

The  statute  declares  that  the  question  of  in- 
tent shall  be  deemed  one  of  fact,  and  ordains 
that  upon  every  claim  of  property  or  lien  un- 
der sale  or  mortgage  of  goods  and  chattels  not 
accompanied  by  change  of  possession,  that 
question  of  intent  shall  be  raised  by  the  pre- 
sumption of  fraud  in  the  transaction,  unless 
its  good  faith  can  be  made  manifest.  But  the 
court  lays  down  the  rule,  that  the  question  of 
intent  shall  not  be  raised  as  a  doubtful  ques- 
tion of  fact,  except  in  those  few  cases  where 
change  of  possession  is  impossible,  of  which 
fact  of  impossibility  the  court,  and  not  the  jury, 
must  be  satisfied.  In  the  statute-book  we  read, 
that  every  sale  or  assignment  of  goods  and 
chattels  without  change  of  possession  shall  be 
presumed  fraudulent  and  void,  "unless it  shall 
be  made  to  appear  that  the  same  was  made  in 
good  faith  and  without  intent  to  defraud."  But 
the  decisions  under  review  would  require  the 
statute  to  be  read  thus;  "unless  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  court  that 
such  delivery  or  change  of  possession  was  im- 
possible." Are  these  two  readings  synony- 
mous and  equivalent?  To  my  understanding, 
the  latter  is  not  only  substituting  a  different 
and  secondary  question  for  the  primary  one 
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of  good  faith  assigned  by  law  to  the  decision 
of  the  jury,  but  it  even  selects  for  that  pur- 
pose a  circumstance  which  is  no  certain  crite- 
rion of  intent  ;  since  there  may  not  only  be 
honorable  assignments  without  change  of  pos- 
session, but  there  may  also  be  fraudulent  and 
collusive  sales  or  mortgages,  where  delivery  is 
impossible.  All  this  seems  to  me  in  contradic- 
tion to  the  spirit  and  express  decisions  of  our 
law  of  evidence.  Indeed,  we  may  *  [*535 
justly  apply  to  this  subject  the  striking  re- 
mark of  Chancellor  (then  judge)  Kentas  a  mem- 
ber of  this  court,  in  respect  to  the  law  of  libel: 
"The  distribution  of  power  by  which  the  court 
and  jury  mutually  assist  and  check  each  oth- 
er, seems  to  be  the  safest  and,  consequently,  the 
wisest.  The  constructions  of  judges  on  the  in- 
tention of  the  party  may  often  (with  the  most 
upright  motives)  be  too  speculative  and  refined, 
and  not  altogether  just  in  their  application  to 
every  case.  Their  rules  may  have  too  technical 
a  cast  and  become,  in  operation,  too  severe  and 
oppressive.  To  judge  accurately  of  motives 
and  intentions  does  not  require  a  master's  skill 
in  the  science  of  the  law.  It  depends  more 
upon  the  knowledge  of  the  passions  and  of  the 
springs  of  human  action,  and  may  be  the  lot 
of  ordinary  experience  and  sagacity."  People 
v.  GroKwett,  3  Johns.  Cas.,  376, 

We  have  seen,  that  in  many  cases  involving 
questions  of  fraud,  the  number  of  which  it 
would  be  easy  to  enlarge,  the  right  of  the  jury 
to  decide  upon  the  effect  of  evidence  un- 
shackled by  any  technical  rule  of  exclusion, 
except  such  as  results  from  the  general  law  of 
evidence,  has  been  held  sacred.  Whenever 
the  evidence  could  possibly  support  a  verdict, 
it  was  left  undisturbed.  It  was  only  in  ex- 
treme cases  of  manifest  and  undeniable  find- 
ing against  evidence — not  merely  against 
what  seemed  to  the  court  the  preponderating 
weight  between  opposite  and  doubtful  evi- 
dence— that  those  courts  have  thought  them 
selves  authorized  to  interfere.  They  then  ex- 
erted their  authority  only  by  sending  back  the 
cause  to  be  re-examined  by  a  second  jury,  on 
the  same  or  additional  testimony  ;  not  by  di- 
recting an  exclusion  of  insufficient  evidence. 

The  right  of  juries  to  judge  exclusively  of 
the  materiality  of  facts  offered  in  proof,  accord- 
ing to  the  general  rules  of  evidence,  has  never 
been  more  clearly  or  forcibly  asserted  than  in 
the  case  of  the  if.  Y.  F.  Ing.  Co.v.  Walden.  de- 
cided in  this  court,  12  Johns.,  518.  The  judge 
had  charged  that  the  several  matters  given  in 
evidence  were  Conclusive  of  the  barra-  [*5«Jtt 
try  of  the  master;  that  the  insured  were  not 
bound  to  communicate  any  matters  in  their  pos- 
session touching  the  master;  and  that  the  matters 
given  in  evidence  on  the  part  of  the  defendants 
were  not  sufficient  to  maintain  the  issue  on 
their  part,  or  to  bar  the  action.  Such  a  direc- 
tion as  to  the  insufficiency  of  the  proof  and  the 
immateriality  of  the  facts  not  disclosed,  is  far 
short  of  a  total  exclusion  of  such  testimony 
from  the  jury's  consideration.  The  Supreme 
Court  had  sustained  this  direction,  but  their 
decision  was  reversed  in  this  court  upon  an 
opinion  delivered  by  Chancellor  Kent.  "  It  was 
a  well  settled  principle,"  he  said,  "  that  what 
facts  within  the  knowledge  of  the  assured  are 
material  to  be  communicated,  is  for  a  jury  to 
determine.  Whenever  the  judge  delivers  his 
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opinion  to  the  jury  on  a  matter  of  fact,  it  shall 
be  delivered  as  a  mere  opinion  and  not  as  di- 
rection, and  the  jury  shall  be  left  to  under- 
stand clearly  that  they  are  to  decide  the  fact 
upon  their  own  views  of  the  evidence,  and  that 
the  judge  interposes  his  opinion  only  to  aid 
them,  in  cases  of  difficulty,  or  to  inspire  them 
with  confidence  in  cases  of  doubt.  It  is  for 
this  principle  that  I  feel  solicitous.  The  case 
before  us  is  of  trifling  importance,  but  the  dis- 
tinction I  have  suggested  goes  to  the  very  root 
and  essence  of  the  trial  by  jury,  and  may  be- 
come of  inestimable  value  and  perhaps  of  per- 
ilous struggle  when  the  present  generation 
shall  have  ceased  to  exist.  I  am  disposed  to 
hand  to  posterity  the  institution  of  juries  as 
perfect  in  all  respects  as  we  now  enjoy  it,  for 
I  believe  it  may,  inktimes  hereafter,  be  found 
to  be  no  inconsiderable  security  against  the 
systematic  influence  and  tyranny  of  party  spir- 
it." It  is  the  spirit  and  principle,  not  merely 
the  direct  authority,  of  this  decision  of  our  pre- 
decessors in  this  court,  that  I  am  anxious  to 
apply  to  the  present  question  and  all  similar 
ones.  I  cannot  forbear  adding,  that  among 
the  many  eminent  public  services  and  titles  to 
lasting  legal  and  literary  honors  of  the  vener- 
able and  distinguished  jurist  whose  impressive 
language  has  just  been  cited,  his  uniform  and 
537*]  zealous  guardianship  *of  the  trial  by 
jury,  from  the  period  of  the  great  Croswell 
case,  in  1804,  to  the  last  hour  of  his  judicial 
life,  is  conspicuous  and  remarkable.  Eminent 
above  his  cotemporaries  for  profound  and  ex- 
tensive legal  science;  bringing  to  the  consider- 
ation of  every  important  point,  at  once  the 
black  letter  lore  of  our  ancient  common  law 
and  the  varied  range  of  its  subsequent  changes, 
together  with  the  legal  reason  of  the  Roman 
Code,  down  to  the  application  of  its  doctrines 
by  the  great  continental  jurists  of  our  own 
days — with  all  this  rich  store  of  scholarship 
and  legal  science,  he,  above  all  our  judges,  was 
the  foremost  to  confess  that  there  was  still 
something  that  books  cannot  teach;  that  the 
knowledge  of  the  motives  and  springs  of  hu- 
man action  can  be  gained  from  every  day  ex- 
perience, better  than  from  judicial  rules;  and 
that  such  rules  are  constantly  liable  to  become 
harsh,  technical,  severe  and  oppressive.without 
the  correcting  aid  of  the  every  day  experience 
of  men  and  life  found  in  the  jury-box. 

On  questions  of  intent,  a  jury  may  some- 
times be  misled,  but  an  occasional  error  is  bet- 
ter than  the  harsh  operation  of  a  theoretical 
rule,  permitting  no  distinction  between  collu- 
sive agreements  and  such  sales  or  assignments 
as  Eldon  and  Abbott  (no  inexperienced  or  le- 
nient judges  of  fraud)  could  pronounce  to  be 
made  for  useful  and  honest  purposes.  "  In 
human  institutions,  the  question  is  not  wheth- 
er every  evil  contingency  can  be  avoided,  but 
what  arrangements  will  be  productive  of  the 
least  inconvenience." 

It  is  with  no  small  satisfaction  that  I  am  en- 
abled to  add,  that  experience  has  already  con- 
firmed the  wisdom  of  the  application  of  this  doc- 
trine to  the  subject  before  us.  I  learn  from  the 
best  sources,  that  since  our  decision  in  Smith  v. 
Acker,  its  rules  and  principles  have  been  repeat- 
edly and  uniformly  applied  by  the  Circuit  and 
Superior  Court  in  the  City  of  N.Y., where  the 
unfortunate  circumstances  of  the  times  have  of 
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late  rendered  assignments  and  mortgages  of 
goods  and  furniture  unusually  frequent.  The 
verdicts  have  uniformly  shown  a  strong  lean- 
ing of  the  jurors  against  *claims  of  [*538 
property  unaccompanied  by  possession,  giving 
the  due  weight  to  the  statutory  presumption  of 
fraud,  and  suffering  it  to  be  removed  only  by 
exceedingly  strong  and  clear  proof  of  good 
faith  and  honest  intent. 

When  this  cause  was  argued,  a  fortnight 
ago,  a  number  of  the  members  of  the  court  ap- 
peared ready  to  decide  it  at  once,  upon  the 
principles  and  authority  of  our  last  year's  de- 
cision. Smith  v.  Acker.  The  decision  was 
postponed  at  the  instance  of  some  of  our  col- 
leagues, for  the  purpose  of  having  their  views 
and  opinions  on  this  subject  (which  it  was  un- 
derstood had  been  questioned  elsewhere)  for- 
mally and  deliberately  stated.  I  have  endeav- 
ored to  embody  and  defend  those  opinions  in  the 
pages  just  read.  We  have  considered  the  right 
settling  of  the  rule  of  decision  under  this  title  of 
our  Revised  Statutes,  as  a  subject  of  the  great- 
est interest  and  importance.  Indeed,!  think  that 
it  is  so,  beyond  any  other  which  has  come  before 
us  during  my  term  of  office.  It  involves  mat- 
ters of  the  most  intense  interest,  and  universal 
application  as  to  trade  and  enterprise.  It  reg- 
ulates decisions  upon  important  rights  of  prop- 
erty, frequently  implicating  with  them  (what 
is  more  precious  than  property)  character,  hon- 
or, reputation.  More  than  that — it  involves 
the  question,  how  far  the  representative  public 
will,  speaking  through  the  statute-book,  is  to 
be  effectual  against  artificial  interpretation — 
whether  courts  may  not  only  declare  what  the 
law  is,  but  may  read  it,  as  in  their  judgment 
it  ought  to  be.  Still  more — it  essentially  affects 
the  rights  and  duties  of  jurors,  which,  broken 
down  in  one  class  of  cases,  will  be  less  and  less 
regarded,  until  that  chief  safeguard  of  public 
liberty  and  private  security  may  become  no 
more  than  a  form,  a  ceremony,  a  decent  con- 
formity to  old  usages  and  constitutional  pro- 
visions, without  power  and,  therefore,  without 
value. 

In  my  judgment,  this  decision  under  review 
ought  to  be  reversed,  because  testimony  rele- 
vant in  itself,  as  tending  to  show  that  the 
mortgage  was  made  in  good  faith  and  without 
any  intent  to  defraud  creditors  or  purchasers, 
was  on  a  *question  of  the  fact  of  fraud-  [*539 
ulent  intent,  arising  under  ch.  7,  pt.  2,  of  the 
R.  S.,  excluded  from  the  consideration  of  the 
jury, whose  right  it  was  to  pass  upon  its  weight 
and  sufficiency. 

The  Chancellor  expressed  his  regret  as  to 
the  state  of  the  law  upon  this  subject.  He  ob- 
served that  since  the  determination  of  this 
court,  in  the  case  of  Smith  v.  Acker,  23  Wend., 
653,  two  of  the  judges  of  the  Supreme  Court, 
in  a  case  lately  decided  by  them  (referring,  it 
is  supposed,  to  the  case  of  Butler  v.  Van  Wyek, 
1  Hill,  438),  had  acquiesced  in  the  construction 
given  by  this  court  to  the  statute,  and  had  ren- 
dered a  judgment  accordingly;  but  that  from 
the  opinion  delivered  upon  that  occasion,  by 
one  of  those  judges,  it  would  seem  that  he  un- 
derstood this  court  to  have  held  the  doctrine, 
that  if  there  be  evidence  that  a  mortgage  of 
chattels  was  given  for  a  true  debt,  the  question 
of  fraud  as  to  creditors  arising  from  continued 
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possession  in  the  mortgagor,  must  be  submit- 
ted to  the  jury,  upon  such  evidence  as  the  par- 
ty may  choose  to  adduce,  whether  relevant  or 
not;  the  court  having  no  longer  the  power  to 
decide  upon  the  usual  indicia  of  fraud,  or  to 
interfere  with  the  finding  of  the  jury,  be  their 
verdict  what  it  may.  Whilst  another  of  the 
judges  of  that  court  denies  that  the  decision 
of  this  court  in  Smith  v.  Acker  Is  conclusive 
as  a  precedent,  he  admits  it  may  be  final  upon 
the  parties  then  before  the  court,  but  insists 
that  it  does  not  conclude  other  parties  having 
rights  depending  on  the  same  question. 

In  respect  to  the  case  now  before  the  court, 
the  Chancellor  adverted  to  the  facts  of  the 
case.  viz. :  the  absence  of  the  vessel  from  port 
at  the  time  of  the  execution  of  the  mortgage, 
and  the  consequent  impossibility  of  an  actual 
delivery  at  the  time ;  the  joint  ownership  of 
the  vessel  by  the  mortgagors  and  third  persons, 
and  that  the  vessel  was  in  the  care  of  a  master 
navigating  her  for  the  joint  account  of  the 
54O*1  owners, thus  preventing  the  delivery  *of 
an  exclusive  possession:  and  the  admission  of 
the  plaintiff  that  the  mortgagors  were  indebt- 
ed to  the  mortgagees  in  the  sum  specified  in 
the  mortgage,  and  that  the  mortgage  was  exe- 
cuted to  secure  such  debt ;  and  concluded  by 
expressing  the  opinion  that  the  evidence  ad- 
duced by  the  defendants  below  to  repel  the 
presumption  of  fraud  arising  from  the  want  of 
a  change  of  possession  was  amply  sufficient  to 
require  the  judge  to  submit  it  to  the  considera- 
tion of  the  jury,  and  that,  it  having  been  ex- 
cluded from  their  consideration,  there  should 
be  a  new  trial;  and  that,  therefore,  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court  present  at  the  argument  of  the  cause,  ex- 
cept Senators  Denniston,  Hunter  and  Paige, 
voted  in  the  affirmative;  the  three  named  mem- 
bers voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing— 24  Wend.,  116. 

Explained-4  Hill.  278. 

Cited  In— 3  T.  &  C.,  414 ;  23  How.  Pr.,  234 :  3  Sandf ., 
72;  6Duer,  96;  6  Bos.,  417:  IE.  D.  8.,  450;  7  Leg. 
Obs.,  335 ;  11  Leg.  Obs.,  58 ;  Olcott.,  202,  205. 


541*]  *THE    FARMERS'   FIRE   INSUR- 
ANCE AND  LOAN  COMPANY 

®. 
EDWARDS. 

Debt  Secured  by  Mortgage — Tender  after  Day 
Stipulated — Effectual  if  before  Foreclosure — 
Construction  of  Charter  Provision*,  as  to  Re- 
demption of  Land  Mortgaged  to  and  Purchased 
by  Plaintiff. 

A  tender  of  a  debt  secured  by  mortgage,  after  the 
day  stipulated  for  its  payment,  is  equally  effectual 
to  remove  the  lien  of  the  mortgage  from  tbe  land 
as  a  tender  at  the  day,  provided  it  be  made  before 
foreclosure;  and  the  mortgagee,  if  in  possession, 
may,  after  the  tender,  be  ousted  by  the  mortgagor. 

Where  a  mortgage  was  executed  to  an  incorpo- 
rated company,  by  whose  charter  provision  was 
made,  that  in  all  cases  where  the  corporation  should 
become  the  purchasers  of  real  estate  on  which  they 
had  made  loans  that  tbe  mortgagors  should  have 
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the  right  of  redemption,  on  payment  of  the  princi- 
pal, interest  and  costs,  so  Jong  as  it  remained  in  the 
hands  of  the  corporation  unsold,  it  was  held  that  a 
mortgagor's  right  of  redemption  continued,  not- 
withstanding a  contract  for  the  sale  of  the  mort- 
gaged premises  had  been  entered  into  by  the  corpo- 
ration with  third  persons,  one  third  of  the  purchase 
money  paid,  and  possession  taken  by  making  sur- 
veys, etc. :  that  such  right  could  be  extinguished 
only  by  the  execution  and  delivery  of  a  deed  of 
conveyance  to  tbe  vendees. 

A  purchase  on  the  foreclosure  of  such  a  mortgage 
by  an  agent  of  the  company  is  a  purchase  by  the 
company  within  the  meaning  of  the  Act  of  incor- 
poration. 

To  the  first  two  propositions  see  the  dissenting 
opinion  of  the  Chancellor. 

Citations— 7  Paige,  344;  3  Eq.  Cas.,  617;  2  Burr., 
968 ;  8  Conn..  144 ;  10  Wend.,  374 ;  3  Johns.  Cas.,  243 ; 
12  Johns.,  274;  6  Wend..  22:  6  Cow.,  720;  2  Ld.  Kay  in 
916  ;  Com.  Dig.,  tit.  Mortgage,  A ;  18  Johns.,  115  :  5 
Wend.,  615:  11  Wend.,  538;  Bac.  Abr..  Tender,  A  ; 
Litt.,  338  :  Co.  Litt.,  206  a,  20»  b;  22  Wend.,  377;  11 
Johns.,  534 ;  4  Johns.,  41 ;  2  K.  8.,  137,  sec.  1 ;  230 ;  722, 
sec.  53;  5  Moore  &  P..  2 ;  1  Johns.  Ch.,  298. 

ERROR  from  the  Supreme  Court.  The  de- 
fendant in  error  brought  an  action  of 
ejectment  in  the  court  below  to  recover  the 
possession  of  certain  premises  situate  at  Black 
Rock,  in  the  County  of  Erie,  bought  in  by  the 
President  of  the  Insurance  and  Loan  Co.,  Aug. 
27,  1834,  at  a  sale  by  virtue  of  a  foreclosure  of 
a  mortgage  executed  by  the  defendant  to  the 
Co. ;  and  for  the  amount  of  the  bid  made  by 
the  president  the  master  took  the  receipt  of 
the  Co.  By  a  provision  in  the  Act  of  incorpo- 
ration of  this  Co.,  in  all  cases  where  the  Cor- 
poration become  the  purchasers  of  any  real  es- 
tate on  which  they  have  made  loans  the  mort- 
gagors have  the  right  to  redeem  the  property 
on  payment  of  the  principal,  interest  and  costs, 
so  long  as  it  remains  unsold  in  the  hands  of 
the  Corporation.  In  this  case  a  loan  of  $15,000 
had  been  made  to  Edwards.  June  25,  1835. 
the  *Co.  having  made  a  statement  ex-  [*542 
hibiting  a  balance  of  $10,024.67  as  still  due  to 
them,  Edwards  made  a  tender  of  $10,500  in  re- 
demption of  the  lands  purchased  by  the  presi- 
dent of  the  Corporation,  and  offered  at  the 
same  time  to  pay  any  further  sum  that  might 
be  necessary  to  satisfy  the  principal,  interest 
and  costs  that  might  be  due  to  the  Co.;  and 
demanded  the  execution  of  a  conveyance  re- 
leasing and  conveying  to  him  the  lands  so  pur- 
chased by  the  president,  and  for  that  purpose 
tendered  a  deed  to  be  executed.  The  president 
declined  to  receive  the  money  and  to  execute 
the  conveyance,  alleging  that  the  Co.  had  en- 
tered into  a  contract  to  sell  the  lands  ;  and  it 
was  accordingly  shown  on  the  trial  of  the 
cause  that,  Mar.  17. 1835,  articles  of  agreement 
were  entered  into  between  the  Co.  and  W.  T. 
and  I.  Merritt,  whereby,  in  consideration  of 
$13,000  to  be  paid  by  the  Messrs.  Merritt,  the 
Co.  covenanted  to  grant  and  convey  to  them 
the  premises  purchased  by  the  president  at  the 
mortgage  sale ;  the  conveyance  to  be  executed 
within  a  reasonable  time  after  the  legal  title  in 
the  premises  should  be  vested  in  the  Co.,  in 
whom  the  whole  of  the  equitable  estate  was 
then  declared  to  be  vested.  Tbe  Messrs.  Mer- 
ritt, on  their  part,  covenanted  to  pay  the 
$13,000;  one  third  May  1,  1835,  and  the  resi- 
due in  five  years,  to  be  secured  by  bond  and 
mortgage;  and  the  articles  contained  a  stipu- 
lation that  they  might  take  immediate  posses- 
sion, and  receive  the  rents  and  profits.  Tbe 
reason  why  a  conveyance  was  not  immediately 
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executed  was  that  the  property  had  been  con- 
veyed to  the  president  of  the  Co.,  in  his  indi- 
vidual name,  and  he  had  died  in  the  month  of 
February  preceding  the  date  of  the  contract 
without  having  conveyed  to  the  Co.  In  the 
purchase  of  the  property  he  acted  as  the  agent 
of  the  Co.  Apr.  1,  1835,  the  Messrs.  Merritt 
paid  the  first,  installment  provided  for  in  the 
contract  and,  July  3  following,  filed  a  bill  in 
chancery  to  compel  a  specific  performance  of 
543*]  the  contract,  and  in  December  *of  the 
same  year  a  specific  performance  was  decreed, 
and  deeds  were  directed  to  be  executed  by  the 
Co.  and  by  the  heirs  at  law  of  the  president. 
Deeds  were  accordingly  executed,  and  the 
Messrs.  Merritt,  on  their  part,  executed  a  mort- 
gage to  secure  the  balance  of  the  purchase 
money  specified  in  the  contract;  previous,  how- 
ever, to  the  execution  of  which  instruments 
the  Messrs.  Merritt  had  notice  of  the  tender  of 
the  money  and  demand  of  a  deed  made  by  Ed- 
wards June  25.  There  was  a  motion  for  a 
nonsuit  on  the  ground  that  the  Co.  had  im- 
properly been  made  parties,  which  was  over- 
ruled by  the  circuit  judge.  The  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff.  The  defendants,  on  a  bill  of  ex- 
ceptions, moved  for  a  new  trial,  which  was  de- 
nied by  the  Supreme  Court,  and  judgment 
rendered  for  the  plaintiff.  See  the  opinion  de- 
livered by  Mr.  J.  Cowen  and  the  facts  of  the 
case  more  fully  stated  in  21  Wend.,  467,  etseq. 
The  defendants  sued  out  a  writ  of  error.  The 
case  was  argued  in  this  court  by 

Messrs.  W.  C.  Noyes  and  G.  Wood,  for 
plaintiffs  in  error. 

Messrs.  W.  Kent  and   C.  O'Conor,   for 
defendant  in  error. 

Points  submitted  and  argued  for  ttie  plaintiffs 
in  error. 

I.  There  was  no  proof  that  the  premises 
were  in  the  possession  of  the  defendants  be- 
low, or  that  they  were  unoccupied  at  the  time 
of  the  commencement  of  the  suit,  and  the  cir- 
cuit judge  erred  in  permitting  the  plaintiff  be- 
low to  show  that  the  defendants  claimed  title 
to,  or  some  interest  in  them  at  that  time.  2  R. 
S.,  304,  sees.  4-6  ;  Runn.  Ej.,  166,  167,  etc.; 
Cooper  v.  Smith,  9  Serg.  &  R.,  26;  6  Pick.,  172; 
Cookv.  Rider,  16  Id.,  186. 

II.  The  motion  for  a  nonsuit  should  have 
been  granted,  for  the  reasons  given,  when  the 
motion  for  that  purpose  was  made.     1.  There 
was  no  evidence  that  the  premises  were  in  the 
possession  of  the  defendants  below  at  the  time 
544*]  *the  suit  was  brought;  or  that  they 
were  unoccupied;  nor  any  that  the  defendants 
below   claimed   title  thereto  or  any  interest 
therein  at  the  time  of  the  commencement  of 
the  suit;  on  the  contrary,  the  proof  showed  a 
disclaimer  of  all  such  title  and  interest,  as  au- 
thorizes an  action  of  ejectment  against  a  per- 
son not  in  possession,  with  a  positive  declara- 
tion that  these  existed  in  other  persons.    2. 
The  plaintiff  below  showed  title  out  of  himself, 
by  producing  his  mortgage  to  the  defendants 
below,  in  connection  with  the  evidence  of  tend- 
er, which  admitted  the  non-payment  of  the 
amount  due  according  to  the  condition  and  its 
remaining  due  for  a  long  time,  and  the  conse- 
quent perfecting  or  vesting  of  the  conditional 
estate  which  it  conveyed,  in  the  defendants  be- 
low.    At  the  time  of  the  tender  the  mortgage 
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money  had  been  due  upwards  of  ten  years — 
the  conditional  estate  had  become  absolute. and 
an  offer  to  pay  the  money  could  not  devestthe 
title.  Jackson  v.  Laughhead,  2  Johns.,  75; 
Same  v.  Green,  4  Id.,  186;  Same  v.  Chase,  2 
J'd.,  84;  Same  v.  Fuller,  4  Id.,  215  ;  Same  v. 
Deyo,  3  Id.,  422;  Same  v.  Van  Slyck,  8  Id., 
487;  Same  v.  Myers,  11  Wend.,  538,  per.  Ch. 
J.  Savage  ;  Same  v.  Minkler,  10  Johns.,  480  ; 
Morse  v.  Gattimore,  Runn.  Ej.,  181;  Doug.,  278. 

III.  The  action  should  have  been  brought 
against  the  Merritts,  who  claimed,  under  the 
sale  by  the  defendants  below  to  them,  who  act- 
ually claimed  title  to  and  exercised  acts  of 
ownership  over  the  premises,  and  made  im- 
provements, and  who  were  known  to  be  such 
claimants  and  owners  prior  to  the  commence- 
ment of  the  suit.  The  plaintiff  below  had  writ- 
ten notice  of  this  claim  and  of  the  possession, 
with  the  fact  that  some  sales  had  been  made 
by  them   before  action   brought,  and  should 
have  made  such  claimants  parties  instead  of 
the  defendants  below,  in  order  that  the  persons 
really  interested  might  appear  and  defend  their 
rights. 

IV.  The  purchase  of  the  premises  by  Tib- 
bits  as  president  of  the  Co.,  in  his  own  name, 
upon  the  foreclosure  *sale,  was  not  a  [*<">45 
purchase  by  the  defendants  below,  nor  did  the 
title  vest  in  them  on  the  delivery  on  the  mas- 
ter's deed ;  if  the  purchase  is  to  be  regarded  as 
with  their  consent,  they  acquired   no  legal 
right  whatever  except  to  compel  him  to  pay  the 
purchase  money.  1  R.  S.,  728,  sees.  51,  52.  The 
legal  estate  for  all  purposes  vested  in  Tibbits. 
Independently,  therefore,  of  any  other  question 
in  the  case,  and  whether,  if  the  master's  deed 
had  been  directly  to  the  Co.,  a  tender  would 
have  devested  their  title,  it  certainly  could  not 
have  the  effect  to  devest  the  legal  title  of  Tib- 
bits  or  his  heirs,  and  revest  it  in  the  plaintiff 
below.    There  is  no  foundation  in  our  law  for 
this  mode  of  transmitting  the  title  to  real  es- 
tate.    The  plaintiff,  below,  therefore,  showed 
no  legal  title.    Jackson  v.  Sternburgh,  1  Johns. 
Cas.,  153;  Jackson  v.   Morse,  16  Johns..  197; 
Merritt  v.  Farmers'  Fire  Ins.  and  Loan  Co. ,  2 
Edw.  Ch.,  547. 

V.  The  provision  of  the  3d  section  of  the 
Act  incorporating  the  defendants  below,  Stat. 
1822,  p.  47,  sec.  3,  do  not  render  a  foreclosure 
and  sale  of  the  mortgaged  property,  a  continu- 
ation of  the  mortgage,  and  give  the  mortgagor 
a  right  to  redeem.     Dwar.  Stat.,  695;  Jame*  v. 
Morey,  2  Cow.,  246;  Lansing  v.  Goelet,  9  Id., 
346,  401,  402. 

VI.  The  tender  did  not  cause  any  legal  title 
whatever  in  the  premises  to  revert  to  the  plaint- 
iff below.    Such  is  never  the  effect  of  a  tender 
after  the  day  of  payment  has  elapsed  and  the 
conditional  estate  has  become  absolute  in  the 
mortgagee.  There  was  no  effectual  tender;  the 
money  not  having  been  brought  into  court.  It 
is  said  the  tender  restored  the  estate  to  the 
mortgagor.  If  so,  surely  the  money  should  have 
been  brought  into  court.  Barnardiston,  90;  Co. 
Litt    2196;  Pow.  Mort.,  4,  8;  Id.,  1009,  1010; 
Hitt  v.  Payson,  2  P.  Wms.,  278;  3  Mass.,  559; 
NesterdeU  v.   Dale,   7  T.    R.,   806;   Pierce  v. 
Patchin,  8  Johns.,  96;  12  Wend.,  61;  Merritt  v. 
Lambert,  7  Paige,  844;  5  Cow.,  248. 

*VII.  The  sale  to  and  possession  by  [*546 
the  Merritts  in  good  faith,  and  without  any  in- 
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trillion  to  make  it  a  mere  cover  and  cut  off  the 
right  to  redeem,  with  the  payment  by  them  of  a 
substantial  part  of  the  purchase  money  was  a 
compliance  with  the  Act  of  Incorporation;  the 
property  no  longer  remained  in  the  hands  of  the 
Co.  unsold,  and  this  put  an  end  to  the  right  to 
redeem  if  any  such  right  previously  existed. 
Merrittv.  Lambert,  7  Paige.  844;  Dwar.  Stat., 
688,  702,  750;  Crui.  Dig.,  tit.  82,  ch.  11,  sec.  1; 
2  R.  S.,  48,  sec.  61;  110,  sec.  61;  293,  sees.  42, 
43,  45:  Id..  409,  sees.  63-65;  1  R.  8.,  527,  sec. 
26;  Paine  v.  Miller,  13  Price,  76,  104;  6  Ves., 
Jr.,  349;  per  Chan,  in  error,  16  Wend.,  396; 
Free,  in  Ch.,  820. 

Points  submitted  and  argued  on  the  part  of  the 
defendant  in  error. 

I.  Payment  by  the  mortgagor,  after  a  for- 
feiture at  law,  accepted   by  the  mortgagees, 
would  have  entitled  the  mortgagor  to  recover 
in  ejectment  against  the  mortgagees,  if,  having 
possession  of  the  mortgaged  premises,  they  re- 
fused to  surrender  such  possession  to  him;  for 
by  the  modern  law  a  satisfied  mortgage  is  no 
bar  to  an  ejectment  by  the  mortgagor,  brought 
either  against  the  mortgagee  or  a  stranger. 
Martin  v.  Mowlin,  2  Burr.,  969;  Peltzv.  Clark, 
5  Pet.,  481;  Anonymous,  1  Str.,  413;  Richard 
v.  Simms,  Barnard.  Ch.,  90  ;    King  v.   St.  Mi- 
chaels, Doug.,  632;  Kingv.  Inhab.  of  Edington, 

1  East,  288;  Jackson  v.  Willard,  4  Johns.,  41; 
Jackson  v.  Davis,   18  Johns.,  7,  Pow.  Mort., 
170;  Jackson  v.  Crafts,   18  Johns.,   110;  Mat- 
thews v.  Walweyn,  4  Ves.,  128;  Wilson  v.  Troup, 

2  Cow.,  195;  Jackson  v.  Myers,  11  Wend.,  537; 
1  R.  8.,  721,  sees.  45.  47;  CooteMort.,  p.  9, 12, 
13,  18,  19;  Co.  Litt.,  206  a;  Eaton  v.  Jaques, 
Doug..  460. 

II.  The  purchase  by  the   Co.,  under  their 
own  foreclosure,  by  virtue  of  the  3d  section  of 
the  Act  of  incorporation,  extended   the   law 
547*]  day,  or  time  allowed  to  the  *mortgagor 
to  pay  the  debt  and  extinguish  their  lien,  un- 
til an  actual  sale  of  the  property  by  them  to  a 
stranger.     L.  of  N.  Y.,  1822,  p.  47;  45  sess., 
ch.  50,  sec.  3. 

III.  The  tender  of   the  defendant  in  error 
having  been  refused  by  the  Co.,  was  equiv- 
alent in  its   legal   consequences,  upon   their 
lien,  to  an  actual  payment  after  the  day.     It 
entitled  the  mortgagor  to  maintain  ejectment. 
1.  As  long  as  the  common  law  gives  the  mort- 
gage debtor  a  right  to  pay,  it  holds  that  a 
tender  and   refusal  discharges  the  land.     2. 
when  a  statute  gives  a  right  precisely  similar, 
or,  more  properly  speaking,  merely  extends 
the  day  allowed  for  making  the  payment,  the 
law,  in  order  to  be  consistent  with  itself,  must 
hold  a  tender  and  refusal  at  the  statutory  day 
to  be  as  efficacious  as  a  like  tender  and  refusal 
at  the  common  law  day.     3.  There  is  no  con- 
ceivable mischief  or  inconvenience  in  allow- 
ing to  a  refused  tender  under  the  statute,  the 
force  of  an  actual  payment,  which  does  not 
exist,  in  an  equal  degree,  under  the  common 
law  rule  as  to  tenders  before  forfeiture,  inas 
much  as  it  is  the  creditor's  folly  not  to  accept 
his  due  when  tendered,  because  it  would  be 
incongruous  to  allow  him  to  take  advantage  of 
his  own  wrongful  refusal,  and   because  the 
debtor's  right  is  given  by  the  law,  the  law  gives 
in  both  cases,  the  remedy  for  its  establishment. 
4.  When  the  common  law,  or  a  statute,  gives 
a  right,  which  is,  in  its  own  nature,  capable  of 
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being  enforced  by  the  simple  and  direct  proc- 
ess of  the  common  law  courts,  the  perverse- 
ness  of  the  other  party  cannot  compel  a  resort 
to  equity.  Rights  given  by  the  law  are  cogni- 
zable at  Jaw.  Bac.  Abr.,  tit.  Tender,  F;  Lilt., 
sec.  288;  Co.  Litt.,  208;Astorv.  Hoyt,  5  Wend.. 
615;  1  Slory.  Eq.,  sec.  82;  Edw.  Mitf.  PL,  old 
paging,  3;  1  R.  8.,  409,  sees.  66.  67.  78,  74.  76, 
77;  1  R.  8.,  411,  sec.  80;  1  R.  8.,  418,  sees.  66, 
92,  98,  95 ;  L.  of  1816,  p.  12,  sec.  2  ;  2  R. 
8.,  870,  sec.  45;  L.  of  1837,  p.  465,  sec.  1,  et 
seq.;  Coote,  Mort.,  18. 

IV.  The  effect  of  the  tender  was  not  im 
paired  or  varied  by  the  master's  sale  having 
been  made  to  Tibbits,  instead  of  *being[*£>48 
made  directly  to  the  Co.     1.  The  deed  to  Tib- 
bits,  if  intended  to  enable  the  Co.  to  conceal 
their  interest  in  the  land,  and  thus  defeat  the 
right  of  redemption,  was  a  fraud  upon  the  Act 
of  incorporation,  and  void  as  against  the  de- 
fendant in  error.     2.  The  deed  having  been 
taken  by  Tibbits  as  trustee  for  the  Co.,  they 
were,  all  along,  the  real  purchasers,  and  the 
title,  if  any,  of  Tibbit's  heirs,  was  devested  be- 
fore the  tender  by  the  conveyance  from  his  ex- 
ecutors to  the  Co.  Jackson  v.  Leggett,  7  Wend., 
379;  Walton  v.   Cronly's  Admr. ,  14  Wend.,  67; 
1  R.  8.,  728;  sees,  51,  52;  Jackson  v.  Ramsay, 
3  Cow.,  81. 

V.  The  covenant  to  convey  to  the  Merrills, 
did  nol  impair  the  righls  of  Ihe  defendant  in 
error.     1.  That  covenant  was  not  a  sale,  but 
merely  an  executory  contracl  lo  sell.     A  sale 
operates  upon  the  land  itself;  a  covenant  mere- 
ly binds  the  person  of  Ihe  covenantor.  2.  The 
purchase  by  Ihe  Co..   under  Iheir  own  fore- 
closure, left  the  right  of  redemption  in  full 
force  until  a  sale.     A  power  conferred  by  stat- 
ute to  destroy  the  title  of  another  must   be 
strictly  pursued  and  fully  executed  in  order  to 
effect  such   destruclion.     3.    The  maxim  of 
equity,  that  "what  is  agreed  to  be  done,  shall 
be  considered  as  done,"  is  not  intended,  even 
in  equity,  to  be  taken  as  literally   true,  but 
means  only,  that  the  covenantor  or  promisor 
shall  not  be  benefited  by  his  own  neglect  to 
fulfill  his  undertaking.  The  conlract  with  the 
Merrits  was  not  a  sale  within  this  maxim,  or 
in  any  sense.     1.  The  defendant  in  error  was 
not  a  party  to  the  covenant,  and  did  not  hold 
under  the  Co.     Being,    therefore,    neither  a 
party   nor  a  privy,  he  is  not  bound  by  the 
covenant.     He  needed  but  to  disincumber  his 
old  title,  not  to  acquire  a  new  one.  He  owned 
the  land,  subject  only  to  the  condition  as  mod 
ified  by  the  master's  sale,  and  section  8  of  the 
Act  of  incorporation.  The  tender  fulfilled  that 
condition,   and   left  him,    in    of    his  old   ti- 
tle.    Lathrop  v.  Ferguson,  22  Wend.,  118.     2. 
The  covenant  vested  no  superior  equity  in  the 
Merritts.     They  did  not  claim  under  the  de- 
fendant in  *error,  but  under  the  Co..  [*£>4J) 
to  whose  rights  the  title  of  the  defendant  in 
error  was  paramount.     It  was  prior  in  time, 
being  coeval  with  the  mortgage.     It  was  su- 
perior in  right  not  only  because  it  was  older, 
but  because  it  conferred  upon  the  defendant  in 
error  the  power  of  destroying,  at  any  time,  Ihe 
title  of  the  Co.     The  defendant  in  error  was 
owner,  for  every  beneficial  purpose.     The  Co. 
could  claim  it  for  no  purpose  but  mere  securi- 
tv.     He  had  in  it  a  freehold  of  inheritance. 
They  held  it  as  a  mere  person  chattel;  his  right 
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was  that  of  saving  the  forfeiture  of  his  estate 
by  a  just  fulfillment  of  the  conditions  annexed 
to  it;  and  inasmuch  as  the  Merrills,  with  full 
.knowledge  of  his  pre-existing  rights,  merely 
became  voluntary  contractors  to  purchase  at  a 
future  day,  such  right  of  the  defendant  in  er 
ror,  were  the  parties  contending  in  a  Court  of 
•Chancery,  would  be  in  all  respects  superior  to 
the  claim  of  theMerritts.  3.  The  contract  with 
the  Merrills  was  not  a  sale,  either  wilhin  Ihe 
slricl  requirements  of  the  Acl  of  incorporation, 
-or  according  to  any  legal  or  even  equitable 
sense.  If  a  contract  to  sell  is  a  sale,  chancery 
would  not  decree  its  execution;  il  is  already 
executed.  Even  a  Courl  of  Chancery  cannol 
pass  Ihe  litle  by  its  decree;  except  where  spe- 
cially authorized  by  statute  a  deed  is  necessary. 
4.  Payment  by  the  Merrills  of  parl  of  the  pur- 
chase money,  even  if  followed  by  possession, 
adds  no  strenglh  to  their  claim;  for  il  is  still 
only  an  executory  agreement,  and  not  a  sale. 
Their  right  in  equity,  as  againsl  the  Co.,  was 
AS  perfect  before  the  payment  as  afterwards 
and,  Iherefore,  the  right  of  the  defendant  in 
-error  to  redeem  was  not  varied  by  the  pay- 
ment. 1  R.  S.,  409,  sees.  63.  64;  1  R.  8.,  413, 
*ecs.  84-86.  96;  2  R.  S.,  370,  sec.  42;  L.  of 
1820,  167;  2  R.  S.,  105,  sec.  28;  111,  sees.  66, 
74;  2  R.  8.,  Ill,  sec.  65; also,  2  R.  8.,  195,  sees. 
183,  184;  2  R.  S.,  135,  sees.  6.  8,  10;  2  Story, 
Eq.,  sees.  714,  742,  749-751,'  7(59,  1319,  1494; 
1  Story,  Eq.,  sees.  266,  272;  Twining  v.  Mor- 
lice,  2  Bro.  C.  C.,  331;  1  Slory,  Eq.,  sees. 
$5,  96;  Townsend  v.  Stangroom,  6  Ves.,  338; 
55O*j  *Mortlock  v.  Buller,  10  Ves.,  304; 
Walker  v.  Denne,  2  Ves.,  Jr.,  185;  Craig  v.  Les 
lie,  3  Wh.,  563.  Coole,  Mort.,  13;  Chamberlain 
v.  Chamberlain,  2  Freeman,  304 ;  Mellorv.  Lees, 
•2  Atk.,  495;  Middleton  v.  Middleton,  1  Jac.  & 
W.,  98,  99;  2  Slory,  Eq.,  sec.  792;  Covell  v. 
Tradesmen's  Bk. ;  1  Paige,  135. 

VI.  The  contracts  with  the  Merrills  was  not 
binding  on  Ihe  Co.,  because  not  executed  by 
Isaac  Merritt.  1.  The  agreement  of  the  Co. 
to  sell,  was  founded  upon,  and  had  for 
its  only  consideration,  the  supposed  covenanl 
of  both  William  T.  Merrit  and  Isaac  Merrill. 
2.  William  T.  Merritt  not  having  had  author- 
ity to  affix  the  seal  of  Isaac  Merritt,  there  was 
a  failure  of  the  consideration  on  which  the  Co. 
made  ils  covenanl;  which  failure  discharged 
the  Co.  2  R.  S.,  406,  sec.  77;  Fisher  v.  N.  T.  C. 
P.,  18  Wend..  610;  Case  v.  Boughton,\\  Wend., 
106;  14  Wend.,  199;  also.  15  Wend.,  199.  359; 
Combe's  case,  9  Co.,  76,  Moor,  70;  Ld.  Raym., 
1418;  Str.,  705;  3  Am.  Jur.,  82-86;  Stone  v. 
Wood,  7  Cow.,  453;  2  Vern.,  280;  5  Easl,  149; 
.Spencer  v.  Field,  10  Wend.,  89:  9  Johns.,  73; 
White  v.  Cuyler,  6  T.  R..  76;  1  Harr.  &  J..706. 
710;  5  Pet.,  351;  7  Mass.,  19;  16  Mass.,  47;  4 
N.  H.,  103;  5  Mon.,  569;  Stinehfield  v.  Little, 
1  Greenf.,  234;  Bogart  v.  DeBusny,  6  Johns., 
94.  3.  A  subsequent  parol  assent  by  Isaac 
Merrill  would  not  obviate  this  objection.  4. 
The  cases  arising  under  the  Statute  of  Frauds, 
in  which  it  has  been  held,  that  that  statute  was 
satisfied  if  the  defendant,  the  parly  to  be 
charged,  had  signed  the  contract,  do  not  af- 
fect this  question.  A  conlract  in  order  to  be 
binding,  must  be  good  at  common  law;  and,  if 
of  theclassofconlracls  mentioned  in  IheSlat- 
uteof  Frauds,  must  also  be  proved  according 
to  that  statute;  but,  having  all  the  evidence 
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which  the  staute  requires,  will  not  remove  a 
defect  in  the  contracl  ilself,  which  renders 
it  void  by  the  common  law. 

*After  advisement,  the  following  [*551 
opinions  were  delivered  : 

By  Ihe  Chancellor.  Having  examined  the 
principal  queslions  in  this  case,  when  sitting 
in  anolher  courl,  and  writlen  an  opinion 
which  is  already  in  possession  of  Ihe  members 
of  this  court,  and  the  argument  here  not  hav- 
ing throw'n  any  new  light  upon  Ihose  ques- 
tions, I  have  not  considered  it  necessary  to  go 
over  the  same  ground  the  second  time.  It  now 
remains  for  the  other  members  of  this  courl  lo 
decide  whether  the  Vice- Chancellor  and  Mr.  J. 
Bronson  and  myself,  on  the  one  side,  or  the 
two  other  justices  of  the  Supreme  Court  and 
the  Asst.  Vice- Chancellor  on  the  other,  have 
taken  the  correcl  view  of  the  important  legal 
qqeslions  involved  in  Ibis  case.1  But  in  a  CHSC 
where  a  considerable  amount  of  property  is  in 
volved  in  the  particular  suil,  and  where  one  of 
the  questions  upon  which  the  affirmance  or  re- 
versal of  this  judgment  rests,  is  of  so  much 
consequence  to  all  holders  of  mortgage  secu- 
rities, I  am  nol  at  liberly  to  withhold  my  vote, 
although  I  have  before  passed  upon  the  same 
questions  in  another  form. 

I  shall,  therefore,  vote  for  a  reversal  of  the 
judgment  of  the  courl  below, upon  Iwo  grounds, 
eilher  of  which  would  be  sufficienl  lo  render 
lhal  judgment  erroneous  :  Firsl.  That  a  valid 
and  binding  written  contract  to  sell  the  prem- 
ises, after  they  had  been  bid  in  by  the  mortga- 
gees, or  for  Iheir  benefil  by  the  president  of 
the  Co.,  which  agreement  *for  a  sale  [*552 
the  Court  of  Chancery  would  have  enforced 
against  Ihe  vendors,  is  a  sale  of  Ihe  premises 
wilhin  the  inlent  and  meaning  of  the  statute 
chartering  Ibis  Co.  After  lhat  contracl  bad  been 
made,  and  parl  of  Ihe  purchase  money  bad 
been  received,  the  lands  no  longer  remained  in 
the  hands  of  the  Corporation  unsold,  so  as  to 
authorize  the  mortgagee  to  redeem  ;  and  Sec- 
ondly. That  the  tender  of  the  mortgage  money, 
after  there  has  been  a  default  of  the  payment 
of  it  at  the  day,  cannol  have  the  legal  effect  of 
depriving  the  morlgagee  of  his  security,  if,  for 
any  cause,  he  does  not  think  proper  then  lo 
receive  Ihe  amount  so  tendered.  But  that,  like 
a  tender  in  other  cases,  it  merely  deprives  him 
of  the  right  to  interest  and  costs  afterwards, 
until  there  has  been  a  subsequent  demand  of 
the  money  and  refusal  of  payment,  if  it  turns 
out  that  the  amount  tendered  was  all  that  was 
rightfully  due,  and  that  the  mortgagee  ought 
to  have  received  the  money  when  it  was  so  of- 

1.— The  opinion  alluded  to  by  the  Chancellor  may- 
be seen  In  7  Paig-e,  344,  et  *eq.  The  Messrs.  Merritt 
filed  a  bill  in  chancery  against  the  Corporation,  to 
compel  a  specific  j>erformance  of  the  contract  of 
Mar.,  1835,  and  in  the  suit  thus  commenced,  the 
Vice-Chancellor  made  an  order  directing  the  ap- 
pointment of  a  receiver  of  the  premises  in  contro- 
versy, thus  sustaining:  the  bill.  See  the  opinion  of 
the  Vice-Chancellor,  in  2  Edw.  Ch.,  547.  From  this 
order  an  appeal  was  taken  to  the  Chancellor,  upon 
which  occasion  the  opinion  above  alluded  to,  was 
delivered  by  him.  The  cause  was  was  subsequently 
heard  on  pleading's  and  proofs  before  the  A*Ht. 
Vice-Chancellor  of  the  First  District,  who  dismissed 
the  bill  on  the  ground  that  a  naked  agreement  to 
sell  cannot  be  deemed  a  sale  within  the  scope  of  the 
Act  of  incorporation  of  the  company.  Mr.  J.  Bron- 
son, in  the  Supreme  Court,  dissented  from  the  opin- 


ion there  delivered. 
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fered  to  him.  A  decision  which  will  compel  |  essarily,  *must  lose  his  security  upon  [*554 
the  holder  of  a  mortgage,  at  his  peril,  to  be !  the  land  which  was  merely  collateral  to  the 
able  at  all  times  to  decide  at  once  what  was  debt,  although  the  mortgagor  may  be  still 
due  thereon,  under  the  penalty  of  losing  his  liable  for  the  money  where  there  is  an  existing 
security  upon  the  land  if  he  made  a  mistake  i  indebtedness.  But  if  the  money  is  not  paid  liv 
and  did  not  receive  the  money  when  it  was  of-  !  the  day,  the  condition  on  which  the  land  was 


fered,  is  not  only  contrary  to  the  settled  rule 
<>t  the  common  law,  but  is  inconsistent  with 
the  principles  of  justice  and  equity.  So  it 
would  be  equally  unjust  to  deprive  a  mortga 
gee  of  his  security,  without  actual  payment  of 
his  debt,  in  case  he  should  by  mistake  suppose 
the  right  of  the  owner  of  the  equity  of  re 
demption  had  been  legally  foreclosed,  and 
should,  for  that  reason,  refuse  to  receive  the 
money  when  it  was  tendered  to  him.  On  the 
other  hand,  no  injustice  would  be  done  to  the 
owner  of  the  equity  of  redemption,  by  holding 
the  mortgage  to  be"  still  a  valid  lien  upon  the 
land,  notwithstanding  the  tender  and  refusal 
of  the  money  ;  for  if  the  mortgagee  should, 
without  a  sufficient  cause,  refuse  to  receive  his 
money  and  discharge  the  land  from  the  lien 
of  the  mortgage,  the  Court  of  Chancery  would 
compel  him  to  pay  the  costs  of  a  bill  to  re- 
553*]  deem,  *when  the  mortgagee  was  in 
possession  so  as  to  render  the  filing  of  such  a 
bill  necessary. 

By  Senator  Verplanck.  The  learning  of 
this  important  case  has  been  so  completely  ex- 
hausted by  Judge  Cowen  (with  all  whose  con- 
clusions I  fully  concur),  that  any  detailed  ex 
ami  nation  of  authorities  has  seemed  to  me  to 
be  superfluous.  Indeed,  had  I  not  found  dur- 
ing the  argument  that  a  different  view  of  the 
case  was  taken  by  a  distinguished  law  member 
of  this  court,  I  should  have  been  contented  to 
have  voted  upon  the  opinion  of  the  majority 
of  the  Supreme  Court,  without  assigning  any 
farther  reasons  ;  nor  shall  I  now  attempt  any- 
thing more  than  a  general  outline  of  the  course 
of  thought  and  reasoning  which  has  led  me  to 
support  that  decision. 

The  first  question,  in  the  order  of  consider- 
ation in  which  the  case  presents  itself  to  my 
mind,  is  this  :  granting  the  mortgaged  land  to 
have  been  held  by  the  Co.  in  such  wise  that,  ac- 
cording to  the  peculiar  provisions  of  its  chart- 
er, the  original  mortgagor  has  "the  right  of  re- 
demption" of  such  property,  does  the  unac 
cepled  tender  of  the  debt,  after  forfeiture, 
discharge  the  lien  upon  the  land,  so  as  to  cause 
the  legal  title  toievert  to  the  mortgagor,  and 
thus  enable  him  to  maintain  his  action  of 
ejectment? 

The  ancient  common  law  doctrine  is  un- 
doubtedly stated  with  precision  by  the  Chan- 
cellor, in  the  case  of  Merrittv.  Lambert,  7  Paige, 
344,  which  grew  out  of  the  same  transaction, 
and  involves  the  same  legal  points  with  the 
suit  now  before  us.  "The  correct  principle 
as  intended  to  be  laid  down  by  Littleton  and 
Coke,  is  that  if  there  is  a  tender  of  the  mort- 
gage money,  at  the  time  and  in  the  manner 
prescribed  in  the  condition  of  the  mortgage, 
and  the  mortgagee  refuses  to  receive  it.  the 
condition  is  complied  with,  and  the  estate  re- 
verts back  to  the  mortgagor  by  the  express 
terms  of  the  instrument.  So  that  if  the  mort 
gagee  is  so  unwise  as  to  refuse  his  money  when 
it  is  tendered  at  the  time  and  place  and  in  the 
manner  prescribed  in  the  instrument,  he,  nec- 
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to  revert  to  the  mortgagor  has  not  been  com 
plied  with;  and  the  interest  of  the  mortgagor 
in  the  land  is  then  reduced  to  a  mere  equity  of 
redemption,  and  an  actual  payment  not  a  mere 
tender,  then  becomes  necessary  to  discharge 
the  legal  and  equitable  lien  of  the  mortgagee 
upon  the  land."  But  the  rule,  as  here  laid 
down,  sprang  directly  from  and  depended  upon 
the  strict  common  law  view  of  the  nature  of  a 
mortgage,  as  being  the  creation  of  a  determin- 
able  fee  with  a  right  of  reverter,  the  estate  be- 
coming absolute  in  the  mortgagee  upon  for- 
feiture of  the  condition  of  payment.  Thence 
it  consistently  and  necessarily  followed  that 
the  actual  payment  and  receipt  of  the  debt 
after  the  law  day,  was  not  sufficient  to  revest 
the  legal  title  in  the  mortgagor,  but  that  a  re- 
conveyance was  necessary.  In  modern  days, 
and  more  especially  in  this  State,  a  series  of 
decisions,  together  with  judicial  reasoningsand 
opinions  in  less  authoritative  forms,  founded 
upon,  following  out,  and  gradually  enlarging 
the  equity  doctrine  of  mortgage,  as  held  by 
Hardwicke  and  adopted  by  Mansfield,  has  led 
finally  to  a  very  different  practical  view  of  the 
nature  of  freehold  mortgages,  their  incidents 
and  effects.  They  have  been  considered,  both 
in  law  and  equity,  as  mere  securities  for  mon- 
ey, wherein  the  mortgagee's  interest  is  a  mere 
chattel,  as  instruments  pledging  land  to  secure 
debt,  whilst  the  property  remains  for  all  other 
purposes  in  the  mortgagor  until  actual  fore- 
closure. Ld.  Hardwicke  pronounced  "the  land 
to  be  the  incident  attending  upon  the  debt," 
and  that  "when  the  debt  is  discharged  the 
land  followed  of  course."  Richard*  v.  Syms, 
3  Eq.  Cas..  617.  Mansfield  had  followed,  by 
holding  "the  mortgagee's  estate  in  the  land  to 
be  the  same  thing  with  the  money  due  upon 
it."  2  Burr.,  968.  These  principles  have  been 
received  *and  followed  out  to  their  con-  [*555 
sequences  more  fully  in  this  State  than  else- 
where. Mortgages  have  been  judicially  pro- 
nounced not  to  be  conveyances,  and  to  leave 
the  freehold  in  the  mortgagor.  The  mort- 
gagee's interest  has  been  classed  as  a  chattel, 
interest  merely,  and  it  has  long  been  regarded 
as  settled,  that  an  accepted  payment  of  the 
debt  saves  the  estate,  and  bars  an  action  of 
ejectment  without  any  deed  of  reconveyance. 
See  the  several  authorities  collected  by  Judge 
Cowen,  in  his  opinion  delivered  in  this  case, 
and  also  the  history  of  our  N.  Y.  law  of  mort- 
gages, as  succinctly  stated  by  the  late  Ch.  J. 
of  Conn,  in  Clarke  v.  Beach,  6  Conn.,  144.  In 
Mass,  and  elsewhere,  a  different  view  of  this 
subject  has  been  taken,  and  the  original,  strict, 
real  property  rule  of  the  common  law  has  been 
retained  more  closely;  whilst  in  other  States 
and  in  England  (though  nowhere  so  rapidly 
and  perfectly  as  in  this  State)  the  doctrine  of 
mortgages  on  land  has  exhibited  that  continual 
progression  and  amalgamation  of  law  and 
equity  which  Ld.  Redesdale  has  acutely  noted 
as  a  striking  characteristic  of  our  legal  history, 
and  which,  I  believe,  may  be  traced  in  some 
shape  or  other,  in  every  system  of  cultivated 
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and  scientific  jurisprudence.  "Law  and  equity 
are  in  constant  progression,  and  the  former  is 
continually  gaining  ground  on  the  latter.  A 
great  part  of  what  is  now  strict  law,  was  former- 
ly considered  as  equity,  and  the  equitable  de- 
cisions of  this  age  will  unavoidably  be  ranked 
under  the  strict  law  of  the  next."  When  the 
debt  thus  became,  in  the  eye  of  the  law,  the 
principal,  and  the  landed  security  merely  ap 
purtenant  and  secondary,  the  rights  and  inter- 
ests of  the  parties  must  naturally  be  governed 
by  those  legal  rules  that  form  the  law  of  the 
principal,  except  when  the  accessory  security 
is  directly  resorted  to.  Acceptance  of  payment 
at  any  time  before  foreclosure  was,  therefore, 
held  to  discharge  the  incurabrance  upon  land, 
just  as  it  would  upon  goods.  Then  the  next 
step  of  the  application  of  the  law  of  tender  in 
personal  contracts,  followed  of  necessity.  The 
55(>*]  analogy  *and  authority  of  these  decis- 
ions would  apply  to  mortgages,  after  they  be 
come  due  and  until  actual  foreclosure,  the  rule 
of  tender  and  refusal  held  in  other  cases.  That 
rule  is  broadly  laid  down:  "Tender  and  per- 
formance are  equivalent  to  performance."  10 
Wend.,  374.  This,  however,  is  not  to  be  taken 
literally  in  the  full  extent  of  those  words,  but 
means  that  such  rejected  tender,  at  or  after 
the  stipulated  time  of  payment  or  performance, 
is  equivalent  to  performance,  so  far  as  to  dis- 
charge the  party  thus  making  tender,  from  all 
the  contingent,  consequential,  or  accessory  re- 
sponsibilities and  incidents  of  his  contract,  but 
without  releasing  his  prior  debt  or  debts.  Coit 
v.  Houston,  3  Johns.  Cas.,  243.  Thus  the  tender 
of  money  and  refusal,  will  excuse  interest  and 
costs,  but  leave  the  prior  debt.  Tender  of  per 
f  ormance  discharges  damages;  that  of  rent  due 
discharges  the  legal  lien  of  distress  upon  goods 
on  the  premises.  12  Johns.,  274;  6  Wend.,  22; 
10  Id.,  374;  6 Cow.,  720.  A  still  closer  analogy 
to  the  present  question  is  presented  by  the  law 
of  tender,  as  to  the  lien  on  goods  pledged. 
"Upon  tender  of  the  money  for  wnich  the  arti- 
cles were  pawned,"  says  Oh.  J.  Holt,  in  the 
justly  celebrated  leading  case  on  the  law  of 
bailment,  Coggs  v.  Bernard,  2  Ld.  Raym.,916, 
"the  pawnee  by  detaining  them  after  the  tender 
is  a  wrong-doer,  and  it  is  a  wrongful  detainer 
of  the  goods,  and  the  special  property  is  de 
termined."  So,  also,  Comyn:  "By  tender  of 
the  money  the  property  in  the  goods  is  de 
U-rmined,  and  the  pledge  ought  to  be  returned. 
But  if  the  pawnee  refuse  to  restore  the  pledge 
upon  tender,  trover  lies  against  him."  Com. 
Dig.,  tit.  Mortgage,  A,  and  authorities  cited. 

Thus  it  seems  to  me,  that  irrespectively  of 
any  former  decision  upon  this  very  point,  we 
are  led  by  the  spirit  and  analogy  of  our  own 
somewhat  peculiar  law  of  mortgages  to  the  con- 
clusion now  maintained  by  the  Supreme  Court: 
That  "  the  mortgagor's  tender  of  his  debt  pro 
duced  the  same  result  after  the  law  day,  as  be- 
fore it,  and  discharged  the  incumbrance  on  the 
land  without  discharging  the  debt."  This  is 
557*]  *not  a  necessary  conclusion,  since  it 
does  not  involve  any  fundamental  principle  of 
justice  or  law,  and  is  derived  from  positive  and 
arbitrary  rules,  so  that  courts  in  other  States, 
as  Va.  and  Mass., where  the  current  of  author- 
ities has  flowed  in  a  different  direction,  might 
well  hold  an  opposite  rule;  but  it  is  in  harmony 
•with  our  own  state  decisions,  and  with  those 
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leading  authorities  which  our  decisions  have 
followed.  Beside  all  this, we  have  the  decision 
of  our  Supreme  Court  in  the  case  of  Jackson 
v.  Crafts,  18  Johns.,  115,  in  which  the  rule  of 
Ld.  Coke,  that  "if  the  mortgagor  tender  the 
money  to  the  mortgagee  and  he  refuseth,  the 
land  is  freed  forever  from  the  condition,  but 
yet  the  debt  remaineth,"  was  adopted  as  apply- 
ing not  only  to  a  tender  at  the  law  day,  but  to 
any  subsequent  time  until  actual  foreclosure. 
That  decision  has  remained  uncontradicted  for 
21  years.  It  has  (as  we  learn  from  Judge  Cow- 
en)  been  recognized  as  law  in  our  court,  as  in 
Astor  v.  Hoyt,  5  Wend.,  615,  and  in  Jackson  v. 
Myers,  11  Id.,  538,  and  probably  in  other  cases 
where  it  may  have  influenced  the  opinion  of 
the  court,  though  it  did  not  directly  govern  the 
decision.  It  is  true,  as  indicated  by  the  Chan- 
cellor, that  the  decision  itself  was  originally 
supported  by  the  judge  who  delivered  the  opin- 
ion of  the  court,  by  an  inaccurate  application 
of  the  rule  of  Littleton  and  Coke,  and  by  the 
erroneous  statement  of  that  rule  in  the  ordina- 
rily faithful  and  laborious  complication  of  Ba- 
con. Bac.  Abr. Tender,  A;  Lilt.,  338;  Co.  Lilt., 
206  a,  209  b.  Yet  this  erroneous  statement,  or 
application  of  authorities  does  not,  of  course, 
overthrow  the  authority  of  the  case  itself,  if  it 
be  otherwise  in  congruity  with  the  doctrine 
generally  held  by  the  court  on  this  head  of  law. 
Those  more  general  views  of  the  principle  and 
policy  of  the  law  must  have  governed  to  some 
extent  the  opinions  of  the  other  judges,  and  of 
Judge  Woodworth  himself,  independently  of 
the  authorities  cited.  The  decision  itself  ap- 
pears to  have  been  but  another  step  in  the  grad- 
ual departure  of  our  mortgage  law  from  that 
of  the  *ancient  learning.  The  length  [*558 
of  time  during  which  it  has  stood  uncontra- 
dicted, relating  as  it  does  to  a  matter  arising 
out  of  ordinary  and  frequent  transactions.adds 
no  small  weight  of  authority  to  the  case,  such 
as  we  are  hardly  warrantable  in  rejecting,  un- 
less it  clashed  with  some  great  principle  of  jus- 
tice or  settled  legal  policy,  and  not  merely  (as 
it  does)  with  the  ancient  authorities.  In  a  for 
mer  decision  in  this  court,  Lovett  v.  Pell,  22 
Wend.,  377,  whilst  maintaining  the  right  and 
duty  of  a  court  of  last  resort,  to  disregard  old 
and  uucontradicted  authority  where  a  reversal 
was  required  by  the  substantial  interests  of 
justice,  and  the  avowed  policy  of  our  statute 
law;  whilst  the  point  itself  was  one  falling  with- 
in the  judicial  discretion  of  courts,  and  uncon- 
nected with  other  rules  of  decision,  or  the  or- 
dinary transactions  of  business,  I  still  felt  it 
incumbent  upon  me  to  protest  against  the  au- 
thority of  such  a  reversal  being  thereafter  used 
for  the  arbitrary  exercise  of  appellate  power. 
It  was  there  said  that  the  principle  then  ap- 
plied would  not  warrant  us  in  disregarding 
former  decisions  of  other  courts,  "where  they 
go  to  &stablish  any  rule  of  property  or  to  regu- 
late personal  rights,  though  they  should  be 
judged  to  be  founded  on  arbitrary  or  artificial 
reasons.  Such  decisions  enter  largely  into  the 
concerns  of  men.  They  become  interwoven 
with  the  whole  body  of  the  law  and  are  silently 
recognized  in  the  management  of  affairs  by 
citizens  of  all  classes,  as  well  as  by  lawyers  and 
courts;  not  so  with  a  pure  question  of  plead- 
ing," etc.  The  case  of  Jackson  v.  Crafts  strikes 
me  as  being  of  this  character.  It  is  interwoven 
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with  our  legal  and  equitable  system  of  mort- 
gages. It  has  been  recognized  during  a  whole 
generation  in  the  management  of  business,  and 
by  lawyers  and  judges.  If  we  now  retrace  our 
steps  here,  in  obedience  to  the  authority  of  Lit- 
tleton and  Coke,  we  may, for  precisely  the  same 
reason,  be  called  upon  to  do  the  same  in  refer- 
ence to  the  effect  of  accepted  payment  upon  the 
discharge  of  the  incumbrance  without  deed  of 
reconveyance  or  the  aid  of  a  bill  of  redemp 
tion,  and  thus  to  overthrow  a  rule  become  fa 
559*]  miliar  *by  frequent  application  for 
years,  and  upon  which  immense  amounts  of 
property  may  depend.  The  same  doubt  would 
arise  as  to  the  doctrine  of  Runyan  v.  Mernereau. 
11  Johns.,  534;  Jackson  v.  WMard.  4  Id.,  41, 
and  similar  cases  in  our  reports.which  are  now 
regarded  as  settled  law.  . 

If,  then,  the  rule  of  our  Supreme  Court  on 
the  effect  of  tender  after  the  law  day  remains 
undisturbed,  that  right  of  the  mortgagor  in 
the  present  case  is  still  further  extended  by  the 
act  of  incorporation  of  the  mortgagees,  "so 
long  as  the  lands  remain  in  their  hands  unsold." 
Was  the  land  then  remaining  in  their  hands, 
or  had  they  become  purchasers  of  it,  when  on 
a  foreclosure  sale  it  had  been  bought  in  by  the 
President  of  the  Co.  for  their  use  and  benefit, 
and  with  their  funds,  but  in  his  own  name  as 
grantee  of  the  deed?  What  was  the  legal  effect 
of  ?uch  a  purchase?  The  president  took  the 
conveyance  in  his  own  name  either  with  or 
without  the  knowledge  and  consent  of  the  Co. 
for  whom  he  acted.  In  the  absence  of  any  evi- 
dence to  the  contrary,  the  taking  of  the  deed 
in  his  own  name  may  be  presumed  to  have  been 
done  erroneously  and  without  their  knowledge. 
In  that  case,  by  2  R.  8.,  722,  sec.  53,  the  pro- 
visions of  the  statute  inhibiting  any  resulting 
trust  in  a  grant  to  one  person  upon  considera- 
tion paid  by  another,  and  vesting  the  estate  ab 
solutely  in  the  grantee  named  in  the  deed, does 
not  apply,  and  Tibbits  held  in  trust  for  the 
benefit  of  the  Corporation,  as  his  intent  actu- 
ally was.  Thus  the  Co.,  through  him,  "  be- 
came purchasers  of  real  estate  upon  which  they 
had  made  loans."  On  the  other  hand,  if  he 
took  the  deed  with  the  same  intent  and  with 
the  actual  or  implied  knowledge  and  consent 
of  the  Co.,  what  was  that  but  an  evasion  of  the 
limitation  imposed  in  their  charter  and  in  dero- 
gation of  the  rights  of  the  mortgagor?  If  so, 
it  falls  within  the  express  provision  of  2  R.  S., 
137,  sec.  1.  "  Every  conveyance  or  assignment 
of  any  estate  or  interest  in*  lands  or  in  goods, 
or  things  in  action,  made  with  the  intent  to 
56O*J  hinder,  delay  or  *defraud  creditors  or 
other  persons  of  their  lawful  suits,  damages, 
forfeitures,  debts  or  demands,  shall  be  void." 
The  mortgagor,  here,  if  not  in  strict  legal  lan- 
guage a  creditor,  is  not  only  within  the  equita 
ble  intent  of  that  term,  but  literally  within  the 
words,  "other  person"  who  has  a  legal  right  of 
"demand"  of  redemption  of  his  legal  estate, 
and  of  "a  lawful  suit"  to  enforce  it.  In  either 
view  the  right  of  redemption  still  remains.  The 
fair  legal  presumption, as  the  case  appears  in  ev- 
idence, is  the  other  way,  that  as  the  directors  of 
this  Corporation  intended  that  the  land  should 
be  bought  in  by  their  agent,  for  their  benefit 
and  on  their  account,  to  prevent  a  sacrifice  of 
their  interests,  it  is  to  be  presumed  that  they 
also  intended  that  the  conveyance  should  be  so 
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made  as  neither  to  hazard  their  own  rights,  nor 
to  avoid  or  delay  the  just  claims  of  the  mort- 
gagor. TheCo.  having,  then,  become  the  pur- 
chasers of  the  land  "on  which  they  hud  m;i<le 
a  loan."  did  it  continue  to  "remain  in  their 
hands  unsold  "  after  it  had  been  contracted  to 
be  sold,  and  a  part  of  the  price  had  been  re- 
ceived ? 

There  is  a  marked  distinction,  both  in  the 
familiar  language  of  business  and  in  that  of 
the  courts  and  statute-book,  bet  ween  a  con  tract 
for  a  sale  of  land  and  an  actual  sale — between 
an  executory  and  personal  contract,  and  one 
acting  upon  the  thing  itself — between  the  per 
fected  contract  of  sale,  and  the  contract  for  a 
sale  hereafter.  The  distinction  between  lands 
sold  and  lands  under  contract,  is  so  familiar 
in  common  use,  that  were  the  strict  and  tech- 
nical usage  of  the  words  contradictory  or  un- 
certain, there  would  be  strong  reasons  for 
holding  that  the  more  familiar  understand  ing 
should  prevail,  in  an  Act  expressly  direeied 
"  to  be  construed  in  all  courts  benignly  and 
favorably  to  affect  the  ends  and  purposes  in- 
tended," and  when  one  of  those  main  ends  in 
the  section  under  examination  is  clearly  the 
protection  and  relief  of  the  mortgagor  against 
hasty  and  rigorous  sales  of  his  property,  by 
extending  to  him  his  legal  period  of  redemp- 
tion. But  our  statute-book  gives  us  its  own 
use  and  interpretation  of  such  language  in 
these  *provisions,  which  both  before  [*5<>  1 
and  since  the  revision  regulated  and  gave  ef- 
fect to  agreements  such  as  that  now  claimed 
to  be  a  sale.  In  requiring  that  they  should  be 
in  writing,  they  are  called  "  contracts  for  the 
sale  of  land."  Judicial  use  and  decision  mark 
the  same  distinction,  as  in  the  case  of  Bull  v. 
Price,  5  Moore  &  P.,  2,  pointed  out  by  Judge 
Cowen,  where  the  nonsuit  was  granted  mid 
sustained,  because  a  negotiated  and  stipulated 
sale,  requiring  future  conveyances,  was  held 
by  Ch.  J.  Tindal  not  to  be  a  "  sale,"  which  he 
defined  to  be  a  sale  consummated  and  convey- 
ance executed.  Thus,  also,  when  prior  inter- 
ests in  lands  come  into  collision  with  the  le- 
gal title  acquired  by  a  subsequent  fair  pur- 
chase, the  party  claiming  under  the  executory, 
or  partly  executed  but  unperfected  contract, 
is  subject  to  have  that  interest  defeated,  and 
to  be  compelled  to  look  to  the  personal  respon- 
sibility of  him  with  whom  he  contracted,  un- 
less so  far  as  he  entitles  himself  to  relief  by 
actual  notice,  or,  what  is  equivalent  to  it,  in 
effect,  so  as  to  prove  or  to  raise  a  presumption 
that  the  legal  purchase  was  not  in  good  faith 
and,  therefore,  as  against  him,  was  void.  The 
contract  for  land  is  an  equitable  right,  which, 
as  such,  gives  way  to  a  subsequent  sale,  when 
that  legal  right  has  also  equal  equity.  Relief 
is  given  not  because  the  contract  and  the  sale 
are  the  same  in  the  eye  of  equity,  and  the  prior 
has  the  stronger  right,  but  because  the  latter, 
after  notice,  to  use  CJuincellur  Kent's  phrase, 
"is  held  to  be  in  fraud  of  the  equitable  in- 
cumbrance." 1  Johns.  Ch.,  298.  Thus  here, 
the  contract  to  sell  gave  the  Merritts  an  equi- 
table interest  and  rights  as  against  the  Co.,  but 
the  land  remaining  unsold,  tho^e  rights  cannot 
exclude  the  prior  right  of  Edwards  to  re  invest 
himself  in  good  faith  with  his  legal  estate,  as 
secured  by  the  Act  of  incorporation. 

It  also  appears  to  me  that  the  judge  was  not 

WEND.  26. 


1841 


AMERICAN  INS.  Co.  v.  BRYAN  AND  MAITLAND. 


correct  in  refusing  the  nonsuit  in  the  state  of 
the  evidence  at  the  time  when  the  motion  was 
made,  because  the  plaintiff  had  not  shown 
that  the  lands  were  unoccupied  ;  since,  ac- 
5(>li*J  cording  *to  our  statute,  a  suit  in  eject- 
ment can  only  be  brought  against  the  actual 
occupant  when  there  is  one,  2  R.  8.,  230,  and 
it  is  only  when  the  land  is  not  occupied  that 
"  persons  claiming  title  or  some  interest  there- 
in "  can  be  made  defendants;  but  the  after  ev 
iilence  supplied  this  deficiency  by  Ford's  tes- 
timony, that  "The  lands  had  continued  from 
his  earliest  recollection  as  part  of  the  public 
common  ;  that  no  part  had  been  entered  at  any 
time,  or  any  portion  of  them  in  any  way  occu- 
pied or  improved  by  any  one."  The  Acts  of 
ownership  by  the  merits,  if  such  they  were, 
might  also,  perhaps,  have  made  them  proper 
defendants,  as  "  claiming  some  interest  in  the 
laud,"  but  did  not  make  them  actual  occu 
pants,  so  as  to  render  them  the  only  proper 
parlies  against  whom  ejectment  could  be 
brought  for  the  land.  An  incidental  error  of 
this  sort,  which  would  not  have  been  such 
upon  the  whole  testimony  as  afterwards  pre- 
sented, has  no  bearing  on  the  merits  of  the 
cause,  and  should  not  now  be  regarded.  The 
judgment  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows  : 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Dixon,  Hopkins,  Hunter,  H.  A.  Liv 
ingston,  Nicholas,  Peck  and  Plait — 8. 

In  the  negative — The  PRESIDENT  of  the  Sen 
ate,  and  Senators  Denniston,  Ely,  Furman, 
Hull,  Humphrey,  Hunt,  Johnson,  Scott,  Ver- 
planck  and  Works — 11. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 21  Wend..  467. 

Mortgage— Extinguishment  of  lien  by  payment  or 
tender.  Commented  on— 21  N.  Y.,  354. 

Distinguished— 2  Denio,  357, 360. 

Explained-21  N.  Y.,  350. 

Approved— 21  N.  Y.,  360. 

Citod  in-5  Hill,  276:  6  Hill,  68:  21  N.  Y.,  351-353, 
369,  372.  373 :  53  N.  Y.,  227  (13  Am.  Rep.,  521) ;  54 
N.  Y.,  610,  623 ;  3  Barb.,  319 ;  23  Barb.,  494 ;  45  Barb.. 
584 ;  66  Barb..  238 :  42  How.  Pr.,  37 :  5  Abb.  Pr.,  368;  3 
Am.  Hep.,  262  (34  N.  J.  L.,  504). 

Sale— Term  implies  executed  and  not  executory  con- 
tract. Cited  in— 4  Edw.,  703 ;  Edm.,  217:  4  Leg.  Obs., 
140. 

Respective  interests  of  mortgagor  and  mortgagee 
in  premises.  Cited  in— 3  Barb.,  312 ;  11  Abb.  N.  8., 
152;  33  Super.,  77. 


563*1    *THE    AMERICAN  INSURANCE 
COMPANY  OF  NEW  YORK 

v. 
BRYAN  &  M. \ITLAND. 

Insurance  of  Goods  against  Loss  by  Thieves 
During  Transportation— Prim*  Facie  Case- 
Barratry— Negligence  of  Master  or  Manners 
not  Presumed. 

Where  goods  shipped  for  transportation  are  In- 
sured against  loss  by  thieves,  the  assured  is  entitled 
to  recover  if  he  establish  a  prima  facie  case  of  loss 
by  theft,  without  showing  that  the  goods  were 
taken  by  assailing  thieves,  robbing  the  vessel  by 


NOTE.— On  general  subject  of  barratry,  see  Cook  v. 
Com.  Ins.  Co.,  11  Johns.,  40. 
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violence  from  without.  A  contrary  doctrine  found 
in  elementary  works  has  probably  been  advanced, 
without  adverting  to  the  difference  in  the  terms  of 
of  the  contract  of  assurance  used  in  England  and 
America,  and  the  same  contract  generally  in  use  on 
the  Continent  of  Europe. 

So  where  the  policy  provides  against  the  barratry 
oi :  the  master  and  mariners,  the  assured  is  entitled 
to  recover  if  a  loss  happen  by  theft,  without  prov- 
ing due  care,  vigilance  and  skill  on  the  part  of  the 
master  and  mariners. 

If,  in  either  case,  circumstances  exist  excusing 
the  insurer  from  liability  on  the  ground  of  the  neg- 
ligence, unskillfullnessorwant  of  due  care  of  the 
master  or  mariners,  it  is  incumbent  on  him  to  show 
it;  the  assured  not  being  bound  to  prove  a  negative. 

How  far  the  acts  or  omissions  of  the  master  and 
mariners  should  injuriously  affect  the  rights  under 
a  policy  of  insurance  of  a  freighter  of  goods,  as 
distinguished  from  the  owner  of  the  vessel,  quazre. 

Citations-5  Paige,  292,  293:  Louis  XIV..  1681,  B. 
III.,  tit.  6.  art.  26;  23  Merlin,  Repert.  de  Juris.,  art. 
Pillage :  Code  de  Com.  Francaise,  II.,  tit.  10,  art. 
350 ;  Lafond,  D'Assur.  Marit.,  101 ;  Code  de  Com. 
D'Espagne,  by  Foucher,  p.  292.  art.  861:  Park  Ins., 
25  ;  Hughes,  Ins..  232;  8  East,  126:  2  Valin,  Com.  303, 
by  Bocave  :  Cowp.,  154, 156 ;  1  Phil.  Ins..  238,  239, 258; 
2  Maule  &  S.,  172 :  1  Camp.,  434  ;  3  Kent,  Com.,  300, 
303:  3  East.  192;  4  Mas..  441;  12  Wh.,  383;  4  T.  R., 
37,  238  :  4  Camp.,  234 :  11  Pet.,  225 ;  Rocc.,  n.  42 ;  Em- 
erlg.,  1,  ch.12. 

ERROR  from  the  Supreme  Court.  Bryan 
and  Mailland  brought  an  action  in  the 
Superior  Court  of  the  City  of  N.  Y.  against 
the  American  Insurance  Company,  on  a  pol- 
icy insuring  goods  and  merchandise  to  the 
amount  of  $21,000,  to  be  transported  from  the 
City  of  N.  Y.  to  New  Orleans  by  the  ship  Ken- 
tucky, and  at  and  from  thence  by  steamboat 
or  boats  to  Tuscumbia  in  the  State  of  Ala- 
bama ;  beginning  the  adventure  upon  the 
goods  and  merchandise  from  and  immediately 
following  the  loading  thereof  on  board  the 
ship  at  N.  Y.,  and  continuing  the  same  until 
the  goods  should  be  safely  landed  at  Tuscum- 
bia. The  perils  insured  against  were  :  of  the 
seas,  pirates,  rovers,  thieves,  barratry  of  the 
masters  and  mariners,  etc.  The  goods  were  put 
up  in  boxes,  etc.,  and  arrived  in  safety  at  New 
Orleans,  where  they  were  put  on  board  of  three 
steamboats  to  be  transported  thence  to  Tus- 
cumbia. *On  the  arrival  of  the  goods  [*564 
at  the  latter  place,  it  was  discovered  that  some 
of  the  boxes  had  been  broken  open  and  again 
closed,  and  it  was  found  that  goods  to  the  val- 
ue of  $1,176.50  were  missing.  The  declaration 
contained  various  counts,  some  charging  the 
goods  to  have  been  taken  and  carried  away 
with  force  and  arms  from  the  ship  and  from 
the  steamboats  by  persons  unknown,  and  oth- 
ers charging  the  masters  and  mariners  of  the 
ship  and  steamboats  with  barratry.  There  was 
no  proof  as  to  the  manner  in  which,  the  per- 
sons by  whom,  or  the  time  when,  the  missing 
goods  were  taken.  On  the  proofs  being  closed, 
the  counsel  for  the  defendants  insisted  that  the 
plaintiffs  were  not  entitled  to  recover,  it  not 
having  been  shown  that  the  goods  had  been 
taken  by  assailing  thieves,  and  that,  according 
to  the  established  construction  of  policies  of 
insurance,  the  word  "thieves"  in  the  present  pol- 
icy should  be  deemed  to  apply  only  to"assailing 
thieves,"  and  not  to  a  felonious  taking  by  the 
crew.  Ch.  J.  Jones  charged  the  jury  that  a 
loss  by  theft,  whether  by  assailing  thieves  or 
by  the  embezzlement  of  the  crew,  or  by  what- 
ever persons,  was  a  loss  within  the  policy;  and 
that  if  they  should  be  satisfied  that  the  alleged 
depredation  had  taken  place,  and  had  been 
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perpetrated  upon  the  goods  under  the  protec- 
tion of  the  policy,  on  board  the  ship  or  the 
steamboats,  the  plaintiffs  having  counted  upon 
a  loss  by  theft  and  upon  a  loss  by  barratry, 
would  be  entitled  to  their  verdict.  To  which 
charge  the  counsel  for  the  defendants  except- 
ed.  The  jury  found  for  the  plaintiffs,  and 
judgment  was  rendered  upon  the  verdict.  The 
defendants  sued  out  a  writ  of  error,  removing 
the  record  into  the  Supreme  Court,  where  the 
case  was  argued  by, 

Mr.  S.  Stevens,  for  plaintiffs  in  error;  and 

by, 

Mr.~B.~D.  Silliman,  fordefendantsin  error. 

Mr.  Stevens  insisted  that  the  charge  to  the 
jury  was  erroneous.  He  contended:  I.  That 
5O5*]  the  risk  against  thieves  *does  not  ex- 
tend to  simple  theft  by  persons  on  board  the 
ship,  unaccompanied  by  force  or  violence;  and 
that  the  word  "thieves"  in  the  policy  means 
thieves  assailing  from  without,  and  not  thieves 
among  the  crew;  and  in  support  of  this  propo- 
sition cited  1  Marsh,  Ins.,  243;  1  Phil.  Ins., 
258,  1st  ed.;  3  Kent,  Com.,  303.  3d  ed.;  1  Beaw. 
Lex.  Mer.,  434,  435.  A  marine  policy,  he  said, 
is  purely  and  exclusively  a  commercial  instru- 
ment, and  the  signification  or  meaning  of  the 
terms  used  in  it  is  determined  by  commercial 
usage,  and  not  by  their  literal  or  common  law 
sense. 

II.  But  if  the  risk  against  thieves  does  ex- 
tend to  simple  theft  by  persons  on  board  the 
vessel,  whether  crew  or  passengers,  still  a  loss 
occasioned  by  such  theft  is  not  a  loss  for  which 
the  underwriters  are  liable,  if  it  could  have 
been  prevented  by  the  proper  care  and  vigil- 
ance of  the  captain;  the  instruction  to  the  jury, 
therefore,  should  have  been  with  that  qualifi- 
cation. 

The  underwriters  are  not  liable  for  any  loss, 
though  embraced  within  the  express  risks  in 
sured  against,  if  it  be  occasioned  by  the  negli- 
gence, unskillfulness,  or  want  of  due  care  of 
the  master  or  mariners,  unless  the  policy  ex- 
pressly insures  against  losses  which  may  hap- 
pen from  such  negligence,  unskillfulness,  or 
want  of  due  care.  1  Phil.,  Ins.,  224-226,  239; 
Cleveland  v.  Ins.  Co.,  8  Mass.,  321,  322;  Grim 
v.  Ins.  Co..  13  Johns.,  451;  Millar,  Elementsof 
Ins.,  141-144. 

The  insurance  against  barratry  is  not  an  in- 
surance against  the  negligence,  want  of  skill, 
or  due  care  of  the  master  or  mariners.  Barra- 
try is  a  criminal,  or  at  least  intentionally  fraud- 
ulent misconduct  of  the  master  or  mariners 
towards  the  owner  of  the  vessel.  1  Phil.  Ins., 
230,  231,  233-235;  Phyn  v.  Roy.  Ex.  Ass.  Co., 
7  T.  R..  505;  13  Johns.,  457;  Millar,  Ins.,  183- 
la*);  2  Johns.  Ch.,  187,  188,  per  Kent,  J. 

III.  The  insurance  against  barratry  does  not 
necessarily  cover  the  loss  in  question;  because: 
5B(J*J   1.  If  the  theft  was  *committed  by  a 
passenger,  or  any  other  persons  than  the  crew, 
it  is  not  barratry.     2.  If  committed   by  the 
crew,  it  is  not  a  barratry  for  which  the  under- 
writers are  liable,  unless  it  could  not  have  been 
prevented  by  the  due  care  and  vigilance  of  the 
captain.     1  Phil.  Ins.,  239;  13  Johns.,  457-460. 
Theft  by  the  crew,  or  other  persons  on  ship- 
board, is  presumed  to  be  chargeable  to  the  neg- 
ligence of  the  master  and,  therefore,  it  must 
not  only  be  shown  to  have  been  committed  by 
the  mariners,  but  also  to  have  been  committed 
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under  circumstances  that  could  not  have  In  en 
guarded  against  or  prevented  by  due  care  and 
vigilance  on  the  part  of  the  master  to  conMi 
tute  it  barratry,   for  which  the  underwriters 
are  liable. 

By  the  charge  of  the  judge,  the  jury  were 
instructed,  not  only  that  the  insurance  against 
loss  by  thieves  extended  to  simple  theft  by  the 
mariners  or  passengers  on  board  the  vessel,  but 
the  question, whether  this  theft  could  not  have 
been  prevented  by  the  most  ordinary  care  of 
the  master,  was  entirely  excluded  from  their 
consideration.  Indeed,  it  was,  in  effect,  in- 
structing the  jury  that  the  underwriters  were 
liable  for  the  loss,  notwithstanding  it  might 
have  been  occasioned  by  the  mere  negligence 
of  the  masters  of  the  vessels.  They  are  told 
in  so  many  words,  that  to  charge  the  under- 
writers, it  is  only  necessary  to  find  that  the  loss 
occurred  while  the  goods  were  on  board  of  the 
vessels. 

Mr.  Silliman  insisted  that  the  assured  are 
protected  against  loss  by  either  of  the  two  pro- 
visions in  the  policy,  against  loss  by  thieves  or 
by  barratry.  Here,  he  said,  is  an  explicit  con- 
tract between  competent  parties,  and  there  is 
nothing  in  the  subject  of  insurance  to  prevent 
as  large  or  as  narrow  a  contract  as  the  parlies 
may  please  to  enter  into;  and  the  assurance 
may  be  against  as  few  or  as  many  perils  as 
they  see  fit.  3  Kent,  Com.,  291,  298.  Policies 
are  to  be  construed  according  to  the  common 
principles  of  construing  all  contracts — accord- 
ing to  the  known  *and  usual  meaning  [*5O7 
of  the  words  used — and  are  to  receive  a  liberal 
construction  for  the  benefit  of  trade,  and  a 
more  rigid  construction  against  the  underwrit- 
ers whose  words  they  are.  Petty  v.  Roy.  Ex. 
Ans.  Co.,  1  Burr.,  341;  Bond  v.  Nutt,  Cowp., 
601;  Robertson  v.  French,  4  East,  130;  4  Esp., 
246;  Coitv.  Ins.  Co.,  7  Johns..  385,  and  cases 
cited.  In  this  case  we  do  not  ask  a  liberal  con- 
struction in  our  favor,  but  merely  that  the  rule 
may  not  be  reversed  by  an  unusual  liberality 
of  construction  in  favor  of  the  underwriters. 

I.  Barratry   means  any   fraudulent  act    of 
master  or  mariners,    whereby  the  owner  or 
freighter  is  injured.    Vakjov.  Wheeler,  Cowp., 
143;  Brehen  v.  Combe,  2  Maule  &  8.,  172;  Hal- 
let  v.  Ins.  Co.,  8  Johns.,  272;  Cook  v.  Ins.  Co., 
11  Johns.,  40;  1  Phil.  Ins.,  230,  238,  244. 

II.  The  word  "thieves"  has  the  same  mean- 
ing in  the  policy  as  in  all  othercases,  and  there 
is  not  a  word  in  the  English  language  which 
has,  and  has  had  for  centuries,  a  more  defined, 
limited  and  restricted  meaning,  both  in  com- 
mon use  and  among  lexicographers.     Walker 
defines   "thievish" — "secret,  sly,    acting  by 
stealth;   the  robbery  may  be  by  stealth,  yet 
thievery  is  by  common  understanding  intended 
to  mean  secret,    private  larceny."    But    the. 
counsel  for  the  plaintiffs  in  error,  contends  that 
the  word  "thieves"  in  the  policy  is  restricted 
in  its  meaning  to  assailing  thieves,  and  cites 
Marshall,  Phillips  and  Kent,  elementary  writ 
ers  entitled  to  the  greatest  respect;  but  their 
dicta  on  this  point  cannot  prevail  against  the 
express  contract  between  the  parties,  unless 
those  dicta  are  sustained  by  controling  author- 
ities and  decisions.     Such,  however,  is  not  the 
case;  they  cite  no  decisions,  but  merely  the  re- 
marks of  some  of  the  early  writers  on  the  civil 
law,  which  are  totally  inapplicable  to  thepres- 

WEND.  26. 


1841 


AMERICAN  INS.  Co.  v.  BRYAN  AND  MAITLAND. 


«nt  case.  The  whole  system  of  insurance  at 
the  present  day,  is  different  from  what  it  was 
among  the  ancient  continental  cities,  where  it 
was  regulated  by  codes  and  ordinances.  It  was 
568*]  then  fettered,  and  the  liability  of  in- 
surers restricted;  an  opposite  rule  now  prevails, 
especially  in  England  and  the  U.  8. 

Moreover,  the  civil  law  writers  never  said, 
as  the  elementary  writers  alluded  to  have  done, 
that  the  word  "thieves,"  in  a  policy,  did  not 
relate  to  private  larceny.  The  ancient  policies 
contained  no  assurance  against  loss  by  thieves, 
and  the  only  question  debated  by  the  civilians 
was,  whether  loss  by  secret  theft  was  protected 
by  the  clause  in  these  policies  assuring  against 
"all  fortuitous  occurrences;"  and  all  their  dis- 
cussions as  to  furtum  and  latrocinium  related 
merely  to  that  point.  Even  this  question  they 
discussed  only  with  reference  to  a  case  where 
the  owner  of  the  goods  was  at  the  same  time 
owner  of  the  vessel,  and  not  to  cases  like  the 
present,  where  the  shipper  is  a  third  person 
and  has  no  ownership  in  or  control  over  the 
vessel.  The  earliest  policies  of  which  we  have 
any  record,  have  no  reference  to  loss  by 
thieves.  Magens  gives  a  great  variety  of  forms 
used  in  Florence,  A.  D.  1523;  Antwerp,  A.  D. 
1563;  Cadiz,  A.  D.  1618;  Hamburgh,  A.  D. 
1731,  Amsterdam,  A.  D.  1744;  Leghorn,  A.  D. 
1750;  Copenhagen,  A.  D.  1746;  Stockholm,  A. 
D.  1750.  etc.,  etc.,  and  none  of  them  assure 
against  loss  by  thieves,  but  after  naming  cer- 
tain general  perils,  assure  against  all  fortuitous 
occurrences.  There  are  but  two  exceptions 
from  1523  down  to  1755  (viz.:  one  at  Ham- 
burgh in  1731,  and  another  at  Amsterdam  in 
1744,  being  on  land  and  inland  trausportatipn, 
and  on  diamonds  sent  by  mail  coach),  insuring 
against  theft.  Emerigon  also  gives  (A.  D.  1783) 
a  variety  of  forms,  but  they  contain  no  such 
assurance.  These  early  policies  show  (as  well 
as  the  reasoning  of  the  civilians)  that  they  wrote 
concerning  cases  in  which  theft  was  not  in- 
sured against;  and  the  commentators  have 
overlooked  this  very  material  distinction  when 
they  say  that  the  word  "thieves,"  in  a  policy, 
<ioes  not  refer  to  furtum,  but  to  latrocinium. 
Park,  however,  p.  30,  and  Hughes,  p.  232.  re- 
fer to  the  dicta,  of  the  civilians,  and  say  that 
the  law  of  England  is  silent  on  the  subject, 
569*]  and  *both  admit  that  the  express  clause 
against  thieves  in  the  English  policies  places 
them  on  a  different  footing  from  the  ancient 
policies. 

Besides  the  civilians,  Malyne  and  Magens 
are  both  cited  as  authorities  for  these  dicta  of 
the  modern  commentators,  but  their  opinions 
on  points  of  law  are  not  entitled  to  any  partic 
ular  weight.  Both  were  merchants,  and  they 
give  mainly  abstracts  of  the  codes  and  regula- 
tions of  the  continental  cities  and  States.  Ma- 
lyne wrote  in  1622.  His  book, De  Omnibus  Rebus, 
comprises,  besides  insurance  law,  a  disserta- 
tion on  book  keeping,  on  weights  and  meas- 
ures, on  manufactures,  on  colors,  and  on  the 
best  mode  of  managing  bees.  His  opinions  on 
a  question  of  legal  construction,  are  not,  per- 
haps, the  highest  authority  as  a  guide  for  the 
Supreme  Court  of  the  State  of  N.  Y.  More- 
over, the  insurance  against  thieves  was  Jong 
subsequent  to  his  •work.  The  present  form  of 
policies  insuring  against  "pirates,  rovers, 
thieves,"  was  adopted  by  the  London  Assur- 
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anceCo.  in  1755.  (Magens.)  Magens  was  from 
Hamburgh,  and  his  work,  published  in  Lon- 
don, relates  merely  to  continental  law,  the  or- 
dinances of  the  states  and  great  commercial 
cities  of  Europe— Barcelona,  Bilboa,  Florence, 
Genoa,  Antwerp,  Rotterdam,  Copenhagen, 
Stockholm  and  Koningsberg,  as  well  as  the 
Codes  of  Spain,  France'and  Portugal. 

These  writers,  and  the  commentators  by 
whom  they  are  cited,  all  refer  to  the  civilians 
for  their  authority  on  this  point.  1  Emerigon, 
p.  533,  sec.  29,  says  that  theft,  accompanied  by 
violence  (latrocinium),  is  a  "  fortuitous  occur- 
rence ; "  but  that  simple  theft  (furtum).  is  not. 
He  cites  Cujacius  (who  wrote  prior  to  1590) 
who  says,  furtum  non  eat  casusfm-tuitus;  Gode- 
froy,  who  wrote  prior  to  1652,  and  Santerna 
and  Straccha,  who  wrote  in  the  latter  part  of 
the  sixteenth  century,  and  Roccus,  whose  work 
was  published  A.  D.  1655.  Now,  none  of  these 
writers  say  that  the  assured  are  not  protecied 
by  the  word  "thieves"  in  a  policy,  but  that 
they  are  not  protected  where  such  insurance  is 
*not  made,  because  theft  is  not  a  casus[*57O 
fortuitus.  Indeed,  these  very  writers,  and 
others  on  the  civil  law,  except  from  their  con- 
clusions a  case,  such  as  ours,  of  a  third  person 
who  ships  goods  on  board;  for  as  to  such  third 
person  theft  and  barratry  are  each  a  easus  for- 
tuitus.  Le  Guidon,  p.  319,  ch.  14  ;  Cleirac,  A. 
D.  1671,  p.  319.  The  Code  of  Louis  XIV.,  Des 
Assurances,  sec.  28.  provides  that  the  under- 
writers "shall  not  be  liable  for  barratry,  unless 
by  the  contract  they  be  engaged  for  the  misde- 
meanors of  master  and  mariners  :  "  thus  show- 
ing, that  as  to  third  persons  their  reasoning  did 
not  apply,  and  that  even  as  to  the  owner  of 
the  ship,  who  might  also  be  owner  of  the  goods, 
their  rule  would  not  apply  if  an  express  agree- 
ment was  made  to  indemnify  him. 

III.  The  rules  regulating  policies  on  the  Con- 
tinent of  Europe  are  inapplicable  to  English 
and  American  policies,  which  are  ampler,  und 
insure  against  a  greater  variety  of  perils.  Bar- 
ratry, for  instance,  is  insured  against  in  no 
Mediterranean  city  except  Marseilles,  and  there 
only  on  French  vessels  with  French  papers. 
None  of  the  policies  on  the  Continent  at  this 
day  assure  against  loss  by  thieves.  The  poli- 
cies of  Alexandria,  Genoa,  Naples,  Leghorn, 
Marseilles,  Amsterdam,  Antwerp,  Bordeaux, 
Cadiz,  Hamburgh,  Havre.  Lisbon,  Nantes, 
Paris,  Rotterdam,  Rouen,  Stockholm,  Trieste, 
etc.,  make  no  such  assurance.  See  forms  of 
these  policies  in  Vaucber'sGuide  to  Mar.  Ins., 
London,  1836.  All  the  British  policies,  includ- 
ing Bombay,  Calcutta,  Madras,  Mauritius  and 
Jamaica  contain  the  assurance  against  barratry 
and  thieves  :  the  U.  S.  policies  generally  do 
the  same. 

Barratry  was  not  protected  by  the  ancient 
policies,  and  Ld.  Mansfield  said  it  was  mon- 
strous that  underwriters  should  insure  against 
it.  1  T.  R..  323,  yet  they  see  fit  so  to  do,  and 
the  argument  would  be  as  strong  for  not  hold- 
ing them  in  that  case,  as  upon  loss  by  thieves, 
which  was  also  unprovided  for  in  the  old  poli- 
cies. Loss  by  assailing  thieves  (Uitrocinium) 
was  covered  as  a  cam*  *fortuilus,  by  [*57  I 
the  ancient  policies  ;  then  why  is  the  insurance 
against  thieves  now  inserted,  but  to  protect 
against  what  those  policies  did  not  protect,  se- 
cret theft  (furtum). 
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IV.  The  forms  of  policies  are  not  only  not 
alike  in  different  countries,  but  they  are  con- 
stantly changing  in  the  same  countries.     The 
memorandum  clause  was  inserted  in  1749,  3 
Burr..  1550.     The  provision  "lost  or  not  lost" 
is  of  comparatively  recent  date.     "Unless  the 
ship  be  stranded" — after  the  decision-  in  Can- 
Mbm  v.   tendon  AM.   Co.,  7  T.   R,  222,  that 
company  omitted  these  words  ;  many  under 
writers  now  insert  and  others  omit  it. 

V.  There  seems  then  no  ground  for  saying 
that  the  law  limits  the  meaning  of  the  worn 
"thieves"  to '  'assailing  thieves"-that  it  changes 
the  meaning  of  furlum  into  latrocinium.     No 
usage  is  shown  establishing  this  distinction. 
On  the  contrary,  the  word  when  used  in  a  poli- 
cy is  held  by  underwriters  themselves  to  have 
its  natural  and  usual  meaning.    This  is  evident 
from  the  fact,  that  many  companies  limit  their 
liability  by  excepting  loss  by  thieves,  or  by  as 
suring    in    express   terras  against  "assailing 
thieves."    The  Georgia  Ins.   and   Trust   Co. 
insures  against  "seas,  rivers  and  fire,  and  all 
other  perils  excepting  losses,  etc  ,  arising  from 
or  caused  by  theft,  barratry,"  etc.     The  Bal- 
timore Ins.  Co.,  and  the  American  Ins.  Co.  of 
Baltimore,  assure  against  "seas,  enemies,  pi- 
rates, assailing  thieves,"  etc.     All  the  Boston 
companies  assure  against  "assailing  thieves." 
The  Jefferson  Ins.  Co.  of  N.  Y.  formerly  had 
this  clause  in  their  policy,  "excepting  perils, 
losses,  etc.,  by   theft,   barratry,"  etc.     They 
now  insure  against  "assailing  thieves,"  as  do 
also  the  Howard  Ins.  Co  of  N.  Y. 

VI.  Theft  is  a  peril  to  which  the  shipper  is 
particularly  exposed  in  the  compounded  trans- 
portation by  sea  and  inland  navigation  in  this 
country,  and  by  all  packet  lines  which  now 
carry  on  the  great  business  of  taking  goods  on 
/>  7  2*]  *f  reight.  It  is  as  much  the  interest  and 
duty  of  underwriters  to  acquaint  themselves 
with  the  character  of  the  various  lines  as  with 
the  quality  and  age  of  a  ship  when  insuring 
the  vessel  only. 

VII.  The  construction  of  the  word  "thieves" 
now  claimed  by  the  counsel  for  the  plaintiffs 
in  error,  was  virtually  denied  in  the  case  of 
Atlantic  Inn.  Co.  v.  Storrow,  5  Paige,  285. 

The  Supreme  Court  affirmed  the  judgment 
rendered  in  the  court  below.  See  the  opinion 
delivered  by  Mr.  J.  Cowen,  1  Hill,  25,  et  seq. 
The  Insurance  Co.  thereupon  removed  therec 
ord  into  this  court,  where  the  cause  was  again 
argued  by  the  counsel  who  had  argued  it  in 
the  Supreme  Court.  Mr.  Stevens,  the  counsel 
for  the  Insurance  Co.,  presented  some  views 
connected  with  the  case  not  presented  on  the 
argument  in  the  Supreme  Court,  adverted  to 
in  the  opinion  of  Senator  Verplanck,  post,  to 
which  the  reader  is  referred. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  policy  in  this 
case  contains  the  usual  clause  inserted  in  most 
of  the  American  and  English  policies  insuring 
apiinst  thieves  and  against  the  barratry  of  the 
master  and  mariners.  The  evidence  left  it  a 
matter  of  doubt,  whether  the  goods  were  em- 
bezzled by  some  of  the  mariners  employed 
about  the  ship,  or  steamboats,  or  by  other 
thieves.  The  declaration  contains  several  counts, 
some  charging  the  loss  to  have  been  occasioned 
1176 


by  barratry,  and  others  charging  it  to  have 
been  by  thieves.  The  case,  therefore,  present* 
two  questions  for  our  consideration  :  Fir.-t. 
Whether  the  word  "thieves,"  in  this  policy, 
covers  a  loss  occasioned  by  a  simple  larceny, 
unaccompanied  by  open  force  or  violence  by 
persons  other  than  the  masters  and  crew  *  of 
the  ship  or  steamboats  in  which  the  gomN 
were  transported  ;  and.  Secondly.  Whether 
the  insurance  against  barratry,  covers  a  fraud- 
ulent or  felonious  *embezzlement  or  [*57I5 
stealing  of  the  goods  by  the  master  or  crew. 

I  had  occasion  to  express  my  opinion  upon 
the  first  question  several  years  since  in  the  case- 
of  Atlantic  Inn.  Co.  v.  Storrmc,  5  Paige,  292. 
In  that  case,  I  arrived  at  the  conclusion  that 
the  elementary  writers,  who  held  that  the  term 
"thieves,"  in  the  policy,  only  meant  "assailing 
thieves,"  bad  followed  the  language  of  the  con- 
tinental writers  on  this  subject,  without  ad- 
verting to  the  difference  in  the  language  of 
their  policies  from  that  which  was  contained 
in  those  of  England  and  America.  By  refer- 
ring to  the  Marine  Ordinance  of  Louis  XIV., 
promulgated  in  1681,  B.  III.,  tit.  6,  art.  26, 
which  enumerates  the  risks  assumed  by  the 
uuderwriters.where  there  are  no  special  stipu- 
lations on  the  subject  in  the  policy,  it  will  be 
seen  that  neither  the  word  "thieves"  nor  "bar- 
ratry" are  used;  and,  so  far  as  I  have  been  able 
to  discover,  the  only  word  used  in  any  of  the 
continental  policies  to  cover  any  kind  of  theft, 
except  what  is  included  in  the  term  barratry, 
is  the  French  word  "pillage,"  or  its  equiva- 
lent. This  term  "pillage"  imports  latrocina- 
tion,  or  robbery  by  force  or  violence;  and  not 
a  simple  larceny  merely.  Merlin  defines  it  to 
be  the  plundering,  ravaging,  or  carrying  off 
of  goods,  commodities  or  merchandise. by  open 
force  or  violence.  Pillage  c'ext  degdt,  le  ravage 
et  I'enlevement  d'  effels,dedenrees  ou  de  marchan- 
dizex,  d  force  ouverte.  23  Merlin,  Repert,  de 
Juris.,  art.  Pillage. 

The  term  "thieves,"  in  our  policies,  is  not 
intended  as  a  mere  translation  of  the  word 
"pillage,"used  in  the  Ordinance  of  Louis  XIV., 
and  in  the  present  Commercial  Codes  of  France 
and  other  continental  powers.  See,  Code  de 
Com.  Fran^ise,  B.  II.. tit,  10,  art  850;  Lajond, 
D'Assur.  Marit. ,101  ,sur  la  Police D'Anvere;  and 
Code  de  Com.  D'Ettpagne,  by  Foucher,  p.  292. 
art.  861.  By  a  reference  to  the  continental 
policies  as  collected  by  La  Fond,  and  to  those 
of  England  and  the  U.  S..  it  will  be  seen  that 
the  language  of  the  continental  policies  is  in  a 
great  *many  other  respects  entirely  dis-[*574 
similar  from  the  language  of  English  and 
American  policies.  In  the  absence  of  any  ju- 
dicial decision  to  the  contrary,  therefore,  the 
most  that  can  be  inferred  from  the  elementary 
writers  on  the  subject  is  that  theterm"pillage," 
in  the  continental  policies,  does  not  include 
simple  larceny  ;  and  that  the  term  "thieves," 
in  our  policies,  does  not  include  theft  perpe- 
trated by  the  master  or  mariners,  so  that  losses 
by  larcenies  of  this  last  description  must  fall 
upon  the  assured,  where  there  is  no  insurance 
ngainst  barratry  by  the  master  and  the  crew. 
Marshall,  who  wrote  in  1802,  appears  to  con- 
sider it  as  settled  that  the  word  "thieves."  in  a- 
policy,  only  means  assailing  thieves,  or  those- 
who  assail  or  rob  the  ship  by  violence  from, 
without ;  but  to  show  that  this  was  not  con- 
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sidered,  even  in  England,  as  the  settled  con- 
struction of  the  word  "thieves"  in  a  policy,  at 
that  time,  it  is  only  necessary  to  refer  to  the 
work  of  Mr.  J.  Park,  the  fifth  edition  of  which 
was  published  under  his  own  inspection  in  the 
same  year  that  Marshall  wrote.  After  refer- 
ring to  what  is  said  by  Malyne  and  by  Roccus 
on  this  subject,  especially  by  the  latter,  he 
adds:  "It  was  thought  proper  thus  to  state  the 
opinion  of  this  learned  writer  upon  the  sub- 
ject, the  law  of  England  in  this  respect  being 
silent,  though  his  reasoning  upon  this  subject 
is  by  no  means  conclusive  as  to  English  insur- 
ances, on  account  of  the  express  terms  of  the 
contract."  Park,  Ins.,  25.  And  Mr.  Hughes, 
who  wrote  26  years  afterwards,  does  not  con- 
sider the  question  as  settled,  that  the  word 
"thieves"  may  not  include  losses  by  theft  com- 
mitted by  persons  on  ship-board  as  passengers, 
where  the  loss  occurs  without  the  fault  of  the 
assured.  Hughes,  Ins.,  232. 

Upon  the  second  question  there  appears  to 
be  very  little  room  to  doubt  that  an  insurance 
against  barratry  by  the  masters  and  mariners 
includes  larcenies  and  embezzlements,  of  the 
goods  insured,  either  by  the  master  or  the 
crew,  other  than  mere  petty  thefts.  By  the 
ancient  law  of  France,  according  to  Valin,  the 
575*]1nsurer  was  answerable  *for  the  barra 
try  of  the  master  and  crew  without  any  express 
provision  in  the  policy  to  that  effect  ;  but  not 
until  the  owner  of  the  goods  insured  had  ex- 
hausted his  remedy  against  the  master,  for  the 
loss  sustained.  See" Valin, Com. upon  the  Ordin. 
of  Louis  XIV.,  by  Becave.Vol.  II.,  p.  803.  The 
ordinance,  however,  declared  the  insurer  not 
liable  for  barratry  of  the  master  and  mariners, 
where  he  was  not  by  the  terms  of  the  policy 
charged  with  a  loss  by  barratry.  The  same 
provision  is  contained  in  the  Commercial  Code 
of  Napoleon,  and  in  the  Commercial  Code  of 
Spain, promulgated  by  Ferdinand  VII.,  in  1829. 
But  where,  by  the  terms  of  the  policy,  the  in- 
surers take  upon  themselves  the  risk  of  barra 
try  by  the  master  and  mariners,  known  to  the 
continental  lawyers  by  the  terms  barratry  of 
the  patron,  they  are  answerable  absolutely  for 
any  damage  resulting  from  the  acts  of  the  mas- 
ter or  crew,  either  by  reason  of  ignorance.rasb- 
ness,  malice,  change  of  route,  larceny  or  other- 
wise ;  and  such  is  also  the  law  of  Holland, 
according  to  Valin.  See,  2  Becave,  Valin,  303. 
The  meaning  of  the  term  barratry  in  British 
and  American  policies  is  not  quite  as  exten- 
sive; but  it  unquestionably  includes  every  act 
of  the  master  or  mariners  of  a  criminal  or 
fraudulent  nature,  tending  to  their  own  benefit 
and  to  the  prejudice  of  the  owners  or  charter 
ers  of  the  vessel.  In  the  language  of  Mr.  J. 
Aston,  in  Vallejo  v.  Wheeler,  Cowp.,  156,  it  in- 
cludes every  species  of  fraud,  knavery  or  crim- 
inal conduct  in  the  master,  by  which  the  own- 
ers or  freighters  are  injured;  and  it  is  equally 
extensive  in  its  meaning  when  applied  to  the 
conduct  of  the  mariners,  except  that  it  may  not 
include  petty  thefts.  1  Phil.  Ins.,  239.  I  have 
no  doubt,  therefore,  that  the  stealing  or  embez- 
zlement of  the  property  in  controversy,  in  this 
case,  if  perpetrated  by  the  master  or  mariners 
of  the  ship,  or  of  any  of  the  steamboats  upon 
which  the  goods  were  transported,  was  an  act 
of  barratry,  covered  by  the  policy. 

For  these  reasons,  I  think  the  charge  of  the 
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judge  who  tried  the  cause  was  not  erroneous  ; 
and  that  the  judgment  *of  the  Supreme  [*57($ 
Court  sustaining  the  decision  of  the  Superior 
Court  of  the  City  of  N.  Y.  should  be  affirmed. 

By  Senator  Verplanck.  The  liability  of 
the  underwriters  in  this  case  must  have  been 
contested  on  wider  grounds  in  the  argument 
before  us,  than  it  had  been  in  the  courts  below, 
since  the  opinion  of  Judge  Cowen,  written  with 
his  usual  learning  and  research,  does  not  cover 
all  (he  points  discussed  before  us. 

The  insurance  was  upon  a  number  of  pack- 
ages of  dry  goods,  sent  from  N.Y.  to  New  Or- 
leans by  ship  and  thence  to  Tuscumbia  by 
steamboats.  The  policy  was  in  the  usual  form, 
against  "  perils  of  the  seas,  men-of  war,  fires, 
enemies,  pirates,  rovers,  thieves,  jettisons, etc., 
barratry  of  the  master  and  mariners,  and  all 
other  perils,"  etc.  Some  of  the  boxes  were 
opened,  and  goods  to  a  large  amount  taken 
out,  before  the  arrival  of  the  cargo  at  Tuscum- 
bia. There  was  some  evidence  tending  to  show 
that  the  boxes  were  in  good  order  when  put 
on  board  the  steamboats  at  New  Orleans  ;  yet 
it  was  not  proved  whether  the  depredation  was 
committed  on  ship  board  or  in  the  steamboats, 
or  elsewhere,  whilst  covered  by  the  policy  ; 
whether  it  was  committed  by  the  mariners,  by 
the  hands  of  the  steamboats,  by  passengers  or 
other  persons,  except  that  there  was  no  at- 
tempt to  prove  that  it  was  effected  by  open 
violence  or  robbery.  Ch.  J.  Jones  charged  the 
jury  that  a  loss  by  theft,  whether  by  assailing 
thieves  or  by  the  embezzlement  of  the  crew, or 
by  whatever  persons,  was  a  loss  within  the 
policy;  and  that,  if  the  jury  should  be  satis- 
fied from  the  evidence  that  the  depredation 
had  taken  place,  and  had  been  perpetrated 
upon  the  goods  whilst  under  the  protection  of 
the  policy  on  board  the  ship  or  the  steamboats, 
the  plaintiffs  having  counted  upon  a  loss  by 
theft,  and  upon  a  loss  by  barratry,  would  be 
entitled  to  their  verdict.  The  counsel  for  the 
underwriters  excepted  to  this  opinion  and 
charge,  under  which,  a  verdict  was  found  for 
the  plaintiffs  below. 

*In  support  of  this  general  exception,  [*5  7  7 
it  is  now  contended:  1.  That  insurance  against 
loss  by  the  barratry  of  the  master  or  mariners, 
does  not  cover  the  thefts  and  pilferings  by  the 
latter,  of  goods  on  freight;  or,  2. That  if  it  does 
so,  itisonly  when  such  depredations  could  not 
have  been  prevented  by  due  care  and  vigilance 
on  the  part  of  the  master.  3  That  the  insurance 
against  thieves  does  not  cover  loss  by  theft  un- 
accompanied by  force,  and  that  the  word,  in 
its  technical  sense  in  a  policy,  means  only  as- 
sailing ihieves;  but,  4.  That,  allowing  the  more 
ordinary  use  of  the  word  to  apply  here,  the 
policy  does  not  reach  theft,  occasioned  or  per- 
mitted by  the  masters'  want  of  vigilance.  If 
any  one  of  these  positions  be  correct,  it  is  in- 
ferred that  the  jury  were  misdirected  by  being 
instructed,  that  whether  the  loss  took  place  on 
ship-board  or  in  the  steamboats,  and  whether 
the  theft  was  committed  by  the  crew  or  other 
persons,  it  was  immaterial,  as  the  loss  would 
be  covered,  as  caused  either  by  barratrv  or  by 
theft,  whilst  their  attention  was  never  directed 
at  all  to  the  inquiry  of  culpable  negligence,  or 
of  due  diligence  in  the  care  of  the  property. 
The  first  two  grounds  of  defense  seem  not  to 
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have  been  much  insisted  upon  in  the  Supreme 
Court.  But  the  charge  unquestionably  misled 
the  jury  in  a  point  essential  to  the  verdict,  if, 
under  the  clause  against  barratry  by  the  crew, 
the  insurers  are  not  answerable  for  their  thefts, 
or  if,  in  order  to  establish  such  a  liability,  it  is 
necessary  first  to  prove  thai  there  had  been  no 
want  of  due  care  by  the  master.  The  objec- 
tion is  by  no  means  frivolous,  or  without  foun- 
dation in  reason  and  authority.  Questions  upon 
barratry  of  the  crew,  seldom  come  before  the 
courts,  except  in  cases  of  revolt,  violence.com- 
pulsory  deviation,  etc.  But  the  meaning  of  the 
word  "barratry,"  in  its  English  use,  is  well  set 
tied  by  judicial  authority  and  common  usage: 
although  it  was  not  until  Mansfield's  series  of 
judicial  decisions  on  the  law  of  insurance, that 
the  present  restricted  and  definite  use  of  the 
word  was  fixed,  and  distinguished  from  the 
broader  meaning  given  to  it  on  the  Continent 
578*]  of  Europe,  *where  it  includes  impru- 
dence and  unskillfulness  as  well  as  guilt.  In 
1774,  Ld.  Mansfield,  in  Vallejov.  W/ieeler,Covfp., 
154,  remarked  upon  the  wide  difference  be- 
tween the  English  and  the  foreign  sense  of  the 
word,  and  observed  that  "the  notion  of  barra- 
try had  not  yet  been  judicially  considered,  or 
defined  with  accuracy  in  England."  He  then 
defined  it,  in  conformity  with  its  derivation, 
and  its  use  among  the  London  underwriters, as 
comprising  "  whatever  is  a  cheat,  a  fraud,  a 
cozening,  a  trick  by  the  master."  Judge  Aston 
defined  it  as  "comprehending  every  species  of 
fraud,  knavery,  or  criminal  conduct,  by  which 
the  owner  or  freighter  is  injured."  "  Barra- 
try," said  Ld.  Ellenborougb,  "in  the  master, 
includes  every  species  of  fraud  in  the  relation 
of  the  master  to  his  owner,  by  which  the  sub- 
ject-matter insured  might  be  endangered." 
Earle  v.  Rowcroft,  8  East,  126.  In  the  Swedish 
policies,  Judge  Aston  informs  us,  the  phrase  is 
rendered,  "knavery  of  the  master  or  mariners," 
and  this  translation  is  a  good  definition.  Chan- 
cellor Kent  sums  up  the  definitions  of  our  courts 
by  saying  :  "  It  means  fraudulent  conduct  of 
the  master  in  his  character  of  master,  or  of  the 
mariners.  It  includes  even  breach  of  trust, 
committed  with  dishonest  views."  I  cite  these 
definitions,  very  familiar  in  reference  to  the 
master,  both  to" show  the  inapplicability  of  the 
dicta,  and  reasoning  of  the  continental  writers, 
who  argue  from  a  broader  sense  of  the  word, 
and  also  because  there  are  very  few  English  or 
American  decisions  touching  the  barratry  of 
mariners,  and  those  happen  to  be  cases  of  open 
violence.  We  must,  therefore,  draw  our  con- 
clusion from  principles  and  general  definitions, 
and  the  analogy  of  other  decisions. 

The  definitions  of  the  crime  have  been  given 
judicially,  in  relation  to  masters,  but  they  ex- 
tend, both  in  words  and  the  reason  of  the  mat- 
ter to  the  same  offense  by  the  crew.  Accord- 
ingly, the  "barratry  of  mariners,"  of  our 
policies,  must  mean  and  include  all  fraud, 
knavery,  breach  of  trust,  or  other  criminal  con- 
duct of  mariners,  whereby  the  owner  or  f  reight- 
579*]  er  *suffers  loss,  or  the  subject  insured 
is  injured  or  destroyed.  Embezzlement  of 
property  on  board  ship  falls  within  such  a  defi- 
nition. It  has  been  thus  held  as  to  such  em 
bezzlement  by  the  master,  and  so  we  find  it 
considered  by  Ld.  Ellenborough,  as  to  other 
common  carriers  and  their  servants.  He  said, 
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as  to  goods  lost  by  fraud  in  inland  transporta- 
tion, "barratry  is  large  enough  to  include  every 
species  of  fraud  committed  by  carriers  or  ilicir 
servants,  taking  them  to  stand  in  the  place  of 
master  and  mariners."  Boehm  v.  Combe,2  Maule 
&  S.,  172.  Thus,  theft  and  pilfering  are  evi- 
dently within  the  meaning  and  intent  of  the 
clause  against  barratry  by  the  mariners,  in  the 
legal,  as  I  presume  it  is  also,  in  the  ordinary 
commercial  sense.  If  it  were  not  so,  it  is  very 
strange  that  some  other  clause  to  that  effect 
has  not  come  into  occasional  use,  either  in 
Great  Britain  or  the  U.  S.,  in  some  or  other 
branch  of  trade  peculiarly  exposed  to  such  haz- 
ards. It  's  true  that  the  ship  owner  is  answer- 
able for  such  losses  to  the  shipper  of  the  goods, 
and  that  the  crew,  too,  may  be  liable  to  con- 
tribute from  their  wages  for  the  reparation  of 
losses  shown  to  arise  from  their  fraud  or  con- 
nivance. This  is  a  good  reason  why,  in  the 
absence  of  any  express  stipulation,  underwrit- 
ers should  not  be  presumed  to  be  liable  for  such 
losses  under  their  general  contract  of  indemnity 
against  all  the  fortuitous  "perils  that  may  come 
to  the  damage  of  goods,"  etc.  And  such  was 
the  understanding  and  reasoning  of  the  elder 
English  and  the  continental  jurists.  But  the 
express  object  of  an  insurance  against  barratry 
is  to  exempt  the  assured  from  the  risR  of  the 
ship  owner's  solvency,  and  especially  from  ihe 
difficulties  of  proof  of  the  loss  having  arisen  in 
a  given  manner,  and  to  comprehend  all  the 
probable  causes  of  loss  in  the  several  terms  of 
the  policy,  leaving  it  to  the  underwriter  to  fol- 
low out  and  assert  the  rights  which  he  acquires 
by  substitution  to  his  assured,  upon  payment 
of  the  loss.  But  it  is  laid  down  in  some  of  the 
books,  as  in  1  Phil.  Ins.,  238,  1st  ed.,  that 
"The  control  and  superintendence  which  the 
*assured  has  of  the  conduct  of  the  sail-  [*58O 
ors,  and  is  supposed  to  exercise  through  the 
captain,  and  the  little  trust  which  is  ordinarily 
reposed  in  them, render  the  assured  answerable 
for  their  conduct  in  a  much  greater  degree  than 
he  is  for  that  of  the  captain  ;  and  accordingly 
the  insurers  are,  in  proportion, less  answerable 
for  any  breach  of  trust  on  their  part,  since  it 
is  the  fault  of  the  assured  to  repose  any  very 
great  trust  in  them.  With  this  distinction,  an 
act  of  barratry  in  the  mariners  does  not  differ 
from  the  same  act  in  the  captain  ;  and  there- 
fore, where  an  act  barratrous  in  its  nature  is 
done  by  the  mariners,  the  insurers  are  answer- 
able for  a  loss  occasioned  by  it, if  with  due  pre- 
caution and  diligence  it  could  not  have  been 
prevented.  In  regard  to  petty  thefts  and  em- 
bezzlements, the  insurers  are  in  general  held 
not  to  be  answerable  for  them,  since  with  due 
vigilance  they  might  be  prevented."  This 
view  of  the  law  is  sustained  by  the  language  of 
other  elementary  writers,  and  the  analogy  of 
various  decisions,  as  Pipon  v.  Cope,  1  Camp., 
434,  and  others  cited  on  the  points  of  counsel. 
I  think  that  ,in  fact,  this  presents  the  ordinary 
practical  result  of  the  duties  and  liabilities  of 
owners,  masters  and  mariners,  but  overlooks 
their  relative  and  successive  rights  and  respon- 
sibilities in  the  manner  they  would  affect  a  case 
like  the  present.  I  cannot,  however,  but  re- 
mark, that  the  reason  assigned  for  the  restrict- 
ed liability  of  underwriters,  in  the  presumed 
control  exercised  over  the  crew  through  the 
master,  is.  so  far  as  respects  the  owner  of  goods 
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alone,  purely  theoretical  and  contrary  to  the 
ordinary  fact;  since,  in  reality,  the  master  is 
no  more  under  the  control  and  within  the 
knowledge  of  the  shipping  owner  of  goods,  than 
of  the  insurers;  often  much  less  so.  The  dis- 
tinction between  the  ship-owner  and  the  ship- 
per of  goods,  in  relation  to  the  degree  in  which 
the  acts  of  the  master  and  mariners  should 
justly  affect  their  policies,  was  strongly  put  by 
the  counsel.  I  find  that  it  has  been  noticed  by 
Sir  William  Scott  and  Ch.  J.  Gibbs.while  there 
is  strong  authority  against  it.  It  is  founded 
581*]  in  reason,  and  seems  to  demand  *more 
attention  than  it  has  yet  received  judicially, so 
as  to  mark  definitely  the  degree  in  which  the 
shipper's  policy  may  be  affected  by  the  acts  of 
those  over  whom  he  can  have  no  control.  But 
we  are  not  now,  in  my  opinion,  called  upon  to 
define  those  boundaries,  since  the  present  case 
may  be  decided  upon  admitted  principles. 

The  law  of  insurance,  above  every  part  of 
our  jurisprudence,  is  formed  by  deductions  of 
reason  and  justice  from  the  nature,  objects 
and  terms  of  the  contract.  The  interpretation 
of  the  contract,  like  everything  else  relating  to 
the  meaning  of  words,  must  depend  upon  us- 
age; but  as  soon  as  that  meaning  is  settled,  the 
law  of  insurance  rarely  fails  to  manifest  the 
consistency  and  harmony  of  truth.  I  think 
that  it  will  be  found  to  do  so  here. 

Barratry  or  criminal  knavery  of  the  mari- 
ners, including  under  that  large  term  embez- 
zlement of  goods  freighted  on  board,  is  a  peril 
expressly  insured  against.  When  the  loss  oc- 
curs the  underwriter  is  primafacie  responsible. 
A  loss  of  this  kind  stands  upon  the  same  foot- 
ing with  any  other  loss  by  a  risk  insured 
against,  as  for  instance,  the  perils  of  the  sea 
by  rocks  or  tempests.  The  insurance  in  either 
case  is  an  express  contract  to  make  good  any 
unforseeu  loss  thence  arising.  But  like  losses 
by  shipwreck,  a  loss  by  barratry  of  mariners 
must  also  be  discharged  if  it  arose  immediate- 
ly from  the  fault  of  the  master,  for  his  neg- 
lect short  of  barratry  was  not  one  of  the  risks 
undertaken  specially,  nor  is  it  included  as  a 
peril  of  the  sea.  3  Kent,  Com.,  300.  The  in- 
surers are  discharged  from  loss  by  shipwreck 
caused  by  the  ignorance  or  inattention  of  the 
captain;  unless  they  specially  insured  against 
it.  For  the  same  reason  the  captain's  culpable 
negligence  as  to  the  goods  under  his  care  may 
discharge  the  insurers  from  loss  by  barratry 
of  the  crew.  But  here,  too,  as  in  respect  to 
loss  by  shipwreck,  the  defense  of  the  master's 
misconduct  is  an  excuse,  aground  for  exemp 
tiou  from  liability,  by  showing  that  the  loss 
though  appearing  prima  facie  to  have  been 
caused  by  a  peril  insured  against,  was  in  fact 
582*]  *the  immediate  result  of  some  other 
danger,  not  assumed  in  the  policy,  and  like  all 
similar  defenses  against  prima  facie  proof.it 
must  be  proved  by  those  who  are  to  be  bene- 
fited by  it.  It  is  a  general  principle  of  the 
common  law  (with  one  or  two  specific  excep- 
tions on  the  ground  of  public  policy),  that  ev- 
ery man  is  to  be  presumed  to  do  his  duty  un- 
til the  contrary  is  established  and,  therefore, 
the  burden  is  on  the  plaintiff  to  negative  this 
presumption  by  appropriate  proof.  Williams 
v.  East  India  Co.,  3  East,  192,  where  the  rea- 
son and  the  learning  of  the  rule  are  summed 
up  with  great  succinctness  and  perspicuity. 
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Thus,  the  burden  of  proof  is  here  on  the  un- 
derwriter. The  assured  is  never  required  to 
prove  affirmatively  the  fact  of  due  diligence 
and  care  in  order  to  make  out  his  case,  before 
any  objection  is  raised.  Thus  it  has  been  held 
;.n  the  U.  S.  courts  as  to  negligent  navigation, 
deviation,  unreasonable  delay,  that  the  proof 
is  to  be  made  out  by  those  who  are  to  be  dis- 
charged by  it  from  liability;  the  presumption 
is  with  the  assured  after  proof  of  loss.  Tid- 
marsh  v.  Wash.  Ins.  Co.,  4 Mas.,  441;  Col.  Ins. 
Co.  v.  Catlett,  12  Wh.,  383.  It  had  been  thus 
held  in  the  English  courts  as  to  barratry  of  the 
master.  In  Boss  v.  Hunter,  4  T.  R,  37,  the 
court  said  that  the  question  being.whether  the 
evidence  for  the  plaintiff  was  sufficient  to  be 
left  to  the  jury  when  the  barratry  of  the  cap- 
tain was  proved,  "then  the  rule  of  evidence 
applies,  that  the  affirmative  is  always  to  be 
proved  by  those  whose  interest  it  is  to  prove 
it."  Judge  Buller  said:  "The  plaintiff  in  such 
cases  is  to  prove  subscription  to  the  policy,  his 
interest,  shipment  in  the  vessel  described,  loss 
in  consequence  of  such  act  as  amounts  to  bar- 
ratry;" but  that  "it  was  not  incumbent  on  the 
plaintiff  to  prove  the  negative."  So,  more  re- 
cently, on  a  defense  by  reason  of  an  alleged 
violation  of  local  law,  it  was  held,  that  the 
burden  of  proof  was  on  the  underwriter,  "the 
presumption  being  that  the  party  complied 
with  the  law,"  1  Camp.,  434. 

*In  the  present  analogous  case,  the  [*583 
plaintiffs  below  were  not  bound  to  prove  the 
care  and  vigilance  of  the  master  or  others.  Or- 
dinary and  sufficient  vigilance  is  to  be  pre- 
sumed till  the  contrary  is  shown,  in  the  same 
manner  as  competent  navigation,  due  course 
of  the  voyage  without  deviation,  or  obedience 
to  port  and  revenue  laws.  Indeed,  this  should 
be  especially  the  rule  in  cases  like  this,  since 
it  is  not  the  plain,  naked  fact  of  an  omission 
by  the  master  to  restrain  his  crew  that  would 
discharge  the  underwriters.  Such  negligence 
might  be  collusive,  or  it  might  be  an  exceed- 
ingly gross  breach  of  duty.  In  the  first  case, 
that  would  be  confessedly  barratry  of  the  mas- 
ter and  so  equally  within  the  policy.  In  the 
latter,  the  result  might  be  the  same  upon  proof 
of  gross  and  inexcusable  neglect,  according  to 
the  decision  of  the  U.  S.  Supreme  Court  in  The 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.,  225. 

Again;  in  late  years  our  courts  have  held, 
upon  good  reasons  of  policy  and  equity,  that 
underwriters  were  not  discharged  from  risks 
expressly  assumed,  because  the  losses  were  in- 
curred remotely  or  consequently  by  default  of 
the  master  or  mariners.  "It  is  a  well  estab- 
lished principle,"  said  Judge  Story,  "that  in  all 
cases  of  loss  we  are  to  attribute  it  to  the  prox- 
imate, and  not  to  any  remote  cause.''  8  Pet., 
225.  It  would  then  seem  that  the  underwriters 
would  not  be  discharged  from  their  contract  of 
indemnity  against  the  thefts  of  mariners,  un- 
less by  evidence  of  such  an  omission  of  duty 
on  the  master's  part  as  did  not  amount  to  b»r- 
ratous  negligence,  and  was  not  a  remote  and 
accidental,  but  an  immediate  and  proximate 
cause  of  loss.  Such  a  degree  of  negligence 
may  possibly  occur,  but  it  seems  to  require 
such  precision  of  proof  and  is  subject  to  such 
limitations  and  exceptions,  that  it  cannot  rea- 
sonably be  presumed.  Had  there  been  any  ev- 
idence of  this  nature,  the  judge  should  have 
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instructed  the  jury  on  that  point,  but  the  as- 
sured were  not  called  to  make  out  an  affirma- 
tive case  of  due  vigilance. 
584*]  *But  the  evidence  left  it  in  doubt 
whether  the  goods  had  been  secretly  plundered 
by  some  of  the  hands  of  the  ship  or  steamboat 
or  by  other  thieves  in  the  course  of  transship- 
ment and  transportation, and  as  it  was  charged 
that  "a  loss  by  theft,  whether  by  assailing 
thieves  or  by  the  embezzlement  of  the  crew, 
or  by  whatever  persons,  was  a  loss  within  the 
policy,"  the  question,  so  learnedly  investigated 
by  Judge  Cowen,  is  raised,  whether  insur- 
ance against  "thieves,"  extends  to  thefts  gen- 
erally, or  is  confined  to  a  peculiar  and  tech- 
nical sense  of  losses  by  robbery  or  "assailing 
thieves  from  without,"  in  the  language  of  the 
books.  If  the  word  "thieves"  were  found  in 
any  informal  written  contract  between  two 
citizens  about  some  other  matter  than  insur- 
ance, or  if  it  were  now  for  the  first  time  insert- 
ed in  a  policy  by  a  N.  Y.  company,  there 
would  be  little  doubt,  whether  or  no  it  were 
employed  in  any  other  than  its  ordinary  sig- 
nification. The  only  question  likely  then  to 
arise  would  be,  whether  it  should  not  be  re 
stricted  to  its  popular  sense  of  secret  stealing, 
to  the  exclusion  of  robbery  by  assailing  thieves. 
But  there  is  old  and  high  authority  for  a  differ- 
ent sense  of  the  phrase  when  usetl  in  a  formal 
policy  of  marine  insurance.  The  older  English 
writers  on  commercial  law,  with  some  of  the 
modern  ones,  and  all  the  continental  commen- 
tators.consider  the  underwriters  not  to  be  bound 
for  loss  by  secret  thieving.  Chancellor  Kent  thus 
condenses  these  authorities:  "The  enume- 
rated perils  of  the  seas,  pirates,  rovers,  thieves, 
include  the  wrongful  and  violent  acts  of  indi- 
viduals, whether  in  the  open  character  of  fel- 
ons or  in  the  character  of  a  mob,  or  as  a  mu 
tinous  crew,  or  as  plunderers  of  wrecked 
goods  on  shore.  The  theft  that  is  insured 
against  by  name,  means  that  which  is  accom- 
panied by  violence  (latrocinium)  and  not  sim- 
ply theft."  3  Kent,  Com.,  303.  In  the  last 
edition  (1840)  the  distinguished  commentator, 
thus  remarks  upon  the  decision  of  the  very 
case  now  under  review,  then  just  made  in  the 
Superior  Court,  and  upon  a  concurring  decis- 
ion of  the  present  Chancellor.  Atlantic  Ins.  Co. 
585*]*v.  Storrow,  5  Paige,  293,  holding  that 
the  clause  applied  to  persons  who  stole  from 
the  ship  whilst  she  lay  at  a  wharf.  This  decis- 
ion overrules  all  the  old  authorities  and  text 
books,  for  they  all  apply  the  \ermfurlum  or 
simple  theft,  as  well  as  latrocinium  or  robbery, 
to  assailants  from  without  the  ship,  and  ex- 
clude from  the  policy  simple  theft,  as  not  be- 
ing properly  a  casualty.  All  the  English  text 
writers  follow  the  same  rule  as  Malyne,  Mol- 
loy,  Beawes,  Wesket,  Miller  and  Marshall." 
He  also  cites  to  the  same  effect  the  great  con- 
tinental authorities  of  Roccus,  n.  42:  Emeri- 
gon,  1,  ch.  12,  and  Boulay-Paty,  the  latest 
and  best  French  author  on  insurance.  To  this 
imposing  array  of  authority,  I  add  that  of 
Phillips  in  bis  treatise  on  Insurance,  Vol.  I., 
258,  1st  ed.,  though  what  he  there  says  is  a 
good  deal  qualified  and  modified  in  his  recent 
edition  of  1841. 

In  most  other  commercial  contracts,  mere 
book  authority  (I  do  not  speak  of  express  de- 
cisions), when  opposed  to  the  known  and  uni- 
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versal  usage  of  language  amongst  those  wli 
parlies  to  the  agreement,  would,  in  my  mind. 
be  entitled  to  little  weight.  But  it  is  otMrwiM 
as  to  a  policy  of  marine  insurance.  That  i-  an 
instrument  which,  having  been  formed  grad 
ually  by  commercial  usage  during  two  ceni 
uries  and  a  haif,  retains  much  of  its  original 
form,  with  additions  made  from  time  to  i  inn- 
as  circumstances  suggested  them.  Even  in  Die 
most  recent  revisions  of  the  policy  by  our  N. 
Y.  offices,  the  antiquated  forms  have  beea 
mainly  retained,  though  new  words  have  been- 
added.  Hence  it  is  that  Mansfield,  Btiller. 
Lawrence,  Kenyon  in  England,  and  Marshall, 
Washington  and  other  great  judges  with  us, 
have  spoken  of  the  marine  policy  as  "  ao 
obscure  and  strange  instrument,"  "  loosely 
drawn,"  or,  according  to  Ld.  Mansfield,  "con- 
ceived in  an  inaccurate  form  of  words,  but  by 
length  of  time  and  variety  of  decisions,  re- 
duced to  certainty."  According  to  Ld.  Ken- 
yon,  if  the  underwriters  of  Lombard  Street 
had  not  given  a  construction  to  marine  poli- 
cies, they  would  have  been  without  legal  ef- 
fect ;  *"  but  the  custom  of  merchants  [*58B 
and  underwriters  had  made  them  intelligible." 
4  T.  R,  238.  These  considerations  make  it 
important  to  inquire  how  far  the  authorities  of 
the  books  are  correct  or  applicable  in  modern 
use  and, by  limiting  the  meaning  of  the  phrase, 
regulate  the  contract  itself. 

There  are  no  reported  decisions  on  the  point, 
except  the  two  cases  in  our  own  courts  above 
cited,  one  of  which  is  now  under  review.  But 
both  express  decision  and  general  understand 
ing  have  made  the  underwriters  liable  under 
this  clause  for  robbery  with  violence  rom 
milted  by  persons  from  without  ship.  This 
was  decided  as  unquestionable  by  Ld.  Mans- 
field in  Harford  v.  Maynard,  in  1783,  reported 
by  Park  [33].  It  is  received  in  all  the  books, 
and  is,  I  believe,  universally  understood  to  be 
the  law  and  the  meaning  of  the  contract.  But 
is  there  sufficient  reason  for  considering  such, 
robbery  by  assailing  thieves,  as  the  only  peril 
assumed  under  the  express  agreement  of  the 
underwriters,  to  "  bear  and  take  upon  them- 
selves the  adventures  and  perils  of  thieves."  in 
addition  to  those  of  "enemies,  pirates,  rovers," 
etc.  ?  It  is  conceded  as  a  first  principle,  ac- 
knowledged by  the  best  authorities,  that  losses 
not  in  themselves  fortuitous,  but  capable  of  be- 
ing guarded  against  and  prevented  by  due  care 
and  competent  skill,  are  not  within  the  gener- 
al contract  of  assurance  against  "  peril  and 
losses  ;"  and  that,  therefore,  losses  by  larceny 
or  secret  theft,  without  violence,  are  not  within 
the  broad  intent  of  the  policy.  But  that  gener- 
al rule  may  be  limited  by  express  contract, and 
any  special  risk  whatever  assumed.  This. then, 
is  a  mere  question  of  the  interpretation  of  the 
written  contract.  The  clause  appears  not  to 
be  in  use  in  the  ordinary  policies,  ancient  or 
modern,  of  France,  Italy,  Spain,  Holland  or 
the  north  of  Europe.  See  the  policies  used  in 
the  principal  commercial  cities  of  the  world,  as 
collected  by  Vascher.  Guide  to  Mar.  Ins.  But 
it  appears  in  the  English  policies,  as  it  is  now 
used  here,  from  a  very  old  date.  It  may  prob- 
ably be  traced  back  to  the  reign  of  James  I. 
Posthlewait's  still  valuable,  *though  [*fi87 
antiquated.  Dictionary  of  Commerce  (1751)  has 
preserved  a  report  of  two  insurance  cases  de- 
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•cided  in  the  K.  B.  in  1681,  where  this  clause 
appears  in  the  policies.  It  is  found  in  the 
forms  given  by  Molloyand  Malyne.  The  edi- 
tions (the  third  of  both)  which  I  have  con- 
sulted are  of  1686,  but  the  latter  writer  appears 
to  have  first  published  in  1622.  This  throws 
us  back  to  examine  the  older  use  and  meaning 
of  the  words  "thieves"  and  "theft."  They 
have  had  a  peculiar  use  in  our  language  The 
primary  meaning,  which  is  now  the  ordinary 
one,  is  that  of  secret  stealing  or  simple  larceny. 
But  they  had  formerly  a  more  general  signfica- 
tion,  and  comprehended  robbery  or  violent 
taking,  although  that  was  never  the  exclusive 
sense.  The  signification  was,  either  an  unlaw- 
ful and  guilty  taking  of  property  generally,  or 
else  and  more  especially  a  secret  taking.  Our 
received  translation  of  the  Bible, that  still  fresh 
and  living  "  well  of  English  undefiled,"  was 
l)ut  little  prior  in  date  to  the  ascertained  use 
of  the  clause  in  question,  and  it  abounds  in  ex- 
amples of  these  uses.  The  original  words  in 
the  New  Testament,  /c/leTrn??  and  fyanff,  have 
respectively  the  precise  sense  of  a"secret  thief," 
and  "  a  robber  by  force."  They  are  translated 
indiscriminately  by  "thief"  though  the  for 
mer  word  is  never  translated  "robber."  When 
the  two  words  occur  together,  their  distinct 
meanings  are  marked  as  "  he  is  a  thief  and  a 
robber."  John,  x,  1.  But  we  read,  "  a  cer- 
tain man  fell  among  thieves, "literally,  "among 
robbers."  Again:  "  Ye  have  made  my  house 
a  den  of  thieves,"  in  modern  language,  "a  rob- 
ber's den"  (xpelunca  latronum  in  the  Vulgate). 
At  a  later  date,  we  find  Blackstone,  a  legiti- 
mate English  classic,  as  well  as  the  most  pleas 
ing  and  perspicuous  of  elementary  teachers, 
explaining  larceny  by  theft,  and  he  speaks  of 
it  as  either  simple  larceny  or  plain  theft,  unac- 
companied by  any  atrocious  circumstances,  or 
else  compound  larceny,  of  which  robbery  is  a 
species.  It  is  needless  to  multiply  examples, 
to  show  that  at  whatever  period  we  may  fix 
the  introduction  of  this  clause  in  our  policies, 
588*]  *the  words  comprehended  the  largest 
risk  of  felonious  taking  with  or  without  force, 
secretly  or  by  open  assault.  Modern  use  has 
gradually  restricted  the  sense  to  thieving  un- 
accompanied by  violence,  but  at  no  period  do 
we  find  any  usage  of  an  exclusive  signification 
of  robbery  only,  which  would  not  embrace  the 
other  meaning.  Writers  on  the  police  of  Lon- 
don, have  described  the  systematic  thieving 
from  ships  on  the  Thames,  many  years  ago, 
and  it  was  certainly  to  be  expected  that  such 
losses  should  be  occasionally  anticipated  and 
insured  against  in  England.  So,  too,  in  the  vast 
internal  and  coasting  trade  of  our  own  coun- 
try, where  transshipments  are  so  often  nee 
cssary.  and  the  precise  fact  of  depredation  so 
difficult  to  be  traced,  it  is  clear  that  such  an 
insurance  would  often  be  wished,  and  the  in- 
sertion of  the  word  "  thieves"  was  the  most 
obvious  mode  to  cover  all  such  hazards.  An 
other  very  strong  presumption  in  favor  of  the 
more  obvious  and  customary  sense,  as  the  one 
actually  intended  in  our  modern  policies,  is 
that  many  underwriters,  who  do  not  wish  to 
assume  that  risk,  have  expressly  excluded  it  by 
adding  a  restrictive  word,  so  as  to  insure  only 
against  "  assailing  thieves,"  as  it  is  found  in 
many  of  the  printed  forms  now  used  in  BOS- 
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ton,  Baltimore  and  elsewhere,  and  by  one  com- 
pany in  N.  Y. 

In  opposition  to  these  strong  reasons,  is 
placed  the  authority  of  all  the  eminent  conti- 
nental writers,  and  of  several  of  our  most  de- 
servedly esteemed  legal  writers  in  England 
and  America.  The  latter  rests  mainly  on  the 
opinions  expressed  by  the  former,  there  being 
no  adudicated  case  or  judicial  authority  to  be 
found  in  the  English  or  American  books.  I 
have  examined  the  passages  in  Roccus,  cited 
to  this  effect,  and  agree  with  Judge  Cowen, 
that  his  denial  of  the  responsibility  of  under- 
writers for  secret  thefts,  refers  only  to  that  un- 
dertaken under  the  general  contract  or  form 
of  policy  of  his  own  age  and  country;  but  that 
he  does  not  regard  the  liability  as  not  follow- 
ing special  insurances  against  such  a  loss,  or 
even  as  not  incurred  upon  an  insurance  that 
the  goods  "should  be  conveyed  safely"  to  their 
destination.  I  presume  that  all  the  [*589 
French  jurists,  Emerigon,  Pothier,  Boulay- 
Paty,  refer,  as  Pothier  certainly  does,  to  the 
French  customary  form  of  policy,  which  in- 
sures only  against  "pillage,"  or  plundering  by 
violence,  but  not  against  voleurs,  a  word  as 
comprehensive  as  our  "thieves."  The  French 
Code  de  Commerce,  in  its  title  Des  Assurances, 
also  uses  this  word  "pillage"  as  the  exclusive 
risk  of  this  kind  undertaken,  and  the  observa- 
tions of  Boulay-Paty  and  his  countrymen,  on 
this  point,  since  1807,  must  refer  wholly  to  the 
provisions  of  the  Code.  Accordingly,  I  cannot 
think  that  the  dicta  of  these  great  jurists,  with 
reference  to  the  codes  or  usage  of  their  own 
country  or  times,  when  transferred  to  the  pages 
of  our  English  text  writers,  should  overrule  the 
primary  and  presumptive  understanding  of  the 
language  of  the  printed  contract.  I  have  said 
that  most  of  our  text  writers  have  adopted  this 
opinion;  but  Park,  one  of  the  most  valuable  of 
them,  who  has  since  acquired  a  judicial  au- 
thority, notices  the  silence  of  the  English  de- 
cisions, and  points  out  the  distinction  between 
the  general  reasoning  of  Roccus  and  "the  ex- 
press terms  of  the  English  policies."  Hughes 
and  Miller  both  indicate  the  same  opinion. 

Finally,  an  argument  on  this  clause  similar 
to  that  used  on  the  barratry  clause,  has  been 
strongly  pressed  :  that  the  loss  by  theft  is  not 
one  for  which  the  insurers  are  liable,  if  it  be 
occasioned  by  the  negligence  or  want  of  due 
care  of  the  captain.  The  authorities  here  are 
of  the  same  character  with  those  already  cited 
and  examined  in  relation  to  the  barratry  of  the 
crew  ;  and  the  conclusions  to  which  they  come 
are  to  be  taken  with  the  same  qualifications 
and  exceptions.  Loss  by  thieves  is  a  peril  ex- 
pressly insured  against.  The  insurance  is 
made  by  the  owner  of  the  goods,  expressly  be- 
cause he  does  not  wish  to  take  the  hazard  of 
making  out  his  proof  of  loss  in  the  way  neces- 
sary to  charge  the  ship  owner.  He,  therefore, 
makes  his  policy  broad  enough  to  cover  all  such 
depredations,  and  to  make  general  proof  of  loss 
sufficient  for  his  indemnity,  without  proving 
*precisely  how  and  where  it  occurred.  [*5OO 
The  master's  vigilance  is  an  implied  condition 
of  the  con  tract,  so  far  as  this,  that  a  loss  imme- 
diately caused  by  it,  is  not  within  the  intent  of 
the  policy.  But  due  vigilance  on  his  part  is 
not  to  be  proved  by  the  claimant,  in  order  to 
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make  out  his  right  to  indemnity.  The  burden 
of  proof  of  negligence,  not  barratrous  in  itself, 
and  yet  actually  causing  the  loss,  is  on  the  un- 
derwriter, as  it  is  in  respect  to  barratry  of 
mariners.  It  falls  within  Ld.  Ellenborough's 
statement  of  the  doctrine  and  practice  of  the 
courts.  "The  rule  of  law  is,  that  when  any 
act  is  required  to  be  done  on  one  part,  so  that 
the  party  neglecting  it  would  be  guilty  of 
criminal  neglect  of  duty  in  not  having  done  it, 
the  law  presumes  the  affirmative,  and  throws 
the  burden  of  proving  the  contrary  (that  is  of 
proving  the  negative)  on  the  other  side."  Will- 
MWN  v.  East  India  Co.,  3  East,  192.  No  such 
proof  of  the  negative  having  been  made  out, 
or  offered  here,  the  judge  was  not  called  upon 
to  direct  the  jury  as  to  the  legal  effect  of  want 
of  due  vigilance  by  the  master. 

I  think  that  the  charge  was  correct  through- 
out, and  that  the  decisions  of  the  courts  be- 
low should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  at  the  argument  of  the  cause,  an- 
swered in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming-1  Hill,  25. 

Cited  in-11  N.  Y.,  21 ;  65  N.  Y..  637  ;  80  N.  Y.,  75 ;  36 
Am.  Kep.,580;  84N.Y..443;  13  Barb., 244;  4  Daly,  26. 
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Common    Carriers — Liability    of— Delivery    of 
Goods  on  Forged  Order — Goods  not  Demanded 
•   within  Reasonable  Time,  Rule  CJianges. 

Common  carriers  of  passengers  and  their  baggage, 
are  liable  for  the  latter  until  its  safe  delivery  to  the 
owner ;  its  delivery  upon  a  forged  order  will  not 
di.-charge  them. 

It  seems,  however,  that  though  the  arrival  of  a 
steamboat  at  its  place  of  destination  with  the.bag- 
gage  in  safety,  will  not  discharge  the  carrier  until 
its  delivery  to  the  owner;  still,  unless  demanded 
within  a  reasonable  time,  the  liability  of  the  owner 
of  the  boat  in  his  strict  character  of  a  common  car- 
rier, will  not  continue. 

Citations-19  Wend.  234, 251;  2  Camp.  631;  2  B.  &  Aid. 
702;  2  Pet.  155. 

ERROR  from  the  Supreme  Court.  Myers 
brought  an  action  in  the  C.  P.  of  N.  Y., 
against  Powell  and  others  as  common  carriers, 
for  the  loss  of  a  trunk  and  its  contents,  taken 
on  board  a  steamboat  owned  by  the  defend- 
ants, at  West  Point,  by  a  son  of  the  plaintiff, 
who,  at  the  time,  was  a  minor,  and  took  pas 
sage  in  the  boat  for  N.  Y.  The  boat  usually 
left  Newburph  at  5  o'clock  P.  M.,  and  ar- 
rived at  N.  Y.  between  9  and  10  the  same 
evening.  Shortly  before  arriving  at  the  dock, 
a  young  man  named  Pruyn,  who  accompanied 


NOTE.— Common  carriers— Liability  of. 

In  general  continues  until  deliveru  of  good*— Howif 
crmngnu  cannot  be  found.  Ostrauder  v.  Brown,  15 
Johns..  39,  note. 

.  i-t  of  notice  as  to  limitations  of  liability,  see 
Hollister  v.  Nowlen,  19  Wend,,  234,  note. 

LinMJity  may  he  limited  by  express  contract.  Gould 
v.  Hill,  2  Hill,  B23.  note. 

Lialiilitu  extend*  to  Imggnge  of  passenger.  Merrill 
v.  Grinnell.  30  N.  Y..  594;  Glasco  v.  N.  Y.  C.  U.  H. 
Co.,  36  Barb.,  557 ;  Pardee  v.  Drew,  25  Wend.,  459. 

What  constitutes  "baggage."  Pardee  v.  Drew,  25 
Wend.,  459.  note. 
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the  plaintiff's  son  from  West  Point,  in  his 
presence  inquired  of  the  master  of  the  boat 
whether  their  baggage  would  be  safe  on  board 
the  boat  during  the  night ;  who  answered 
that  it  would  be  perfectly  safe,  for  they 
stationed  a  watch  for  its  protection  until 
morning.  Passengers  occasionlly  stayed  on 
board  during  the  night,  but  usually  left  the 
boat  on  arriving  at  the  city.  Pruyn  stayed  on 
board,  but  the  plaintiff's  son  left  the  boat  soon 
after  its  arrival,  and  on  the  next  morning  at 
about  8  o'clock  went  to  the  boat  for  his  trunk, 
and  then  learned  that  it  had  been  delivered  on  a 
forged  order.  A  negro  man  had  come  on  board 
and  presented  an  order  for  the  trunk.  The 
master  of  the  boat  pointed  it  out  to  the  negro. 
Pruyn,  who  was  present,  observed  that  the 
trunk  had  been  left  in  his  charge.  The  master 
of  the  boat  said  there  was  an  order  for  it,  when 
Pruyn  said  very  well,  and  told  the  negro  to 
take  it.  The  *judge  charged  the  jury  [*592 
that  the  defendants  were  responsible  for  the 
delivery  of  the  baggage  of  travelers  in  their 
boat,  unless  lost  by  inevitable  accident;  that  if 
the  trunk  had  not  been  delivered  to  the  pass- 
enger, and  was  not  so  lost,  the  defendants  re- 
mained liable  even  after  the  boat  arrived  at  the 
wharf;  to  which  charge  the  counsel  for  the  de- 
fendants excepted.  The  jury  found  a  verdict 
for  the  plaintiff,  on  which  judgment  was  rend- 
ered ;  which  judgment  was  affirmed  by  the 
Supreme  Court  on  writ  of  error,  on  the  ground 
that  this  case  was  not  distinguishable  from 
those  of  Hollister  v.  Nowlen,  19  Wend.,  284,  and 
Cole  v.  Goodwin,  Id.,  251.  The  defendants  re- 
moved the  record  into  this  court  by  writ  of 
error,  where  the  case  was  submitted  on  printed 
arguments  by, 

Mr.  A.  L.  Jordan,  for  plaintiffs  in  error. 

Mr.  D.  Graham,   Jr.,  for  defendant  in 
error. 

Points  raised  and  argued  on  the  part  of  the 
plaintiffs  in  error. 

I.  It  does  not  appear  by  the  record  that  the 
plaintiffs  in  error  or  their  servants  were  noti- 
fied that  the  defendant  had   any  baggage  on 
board,  until  it  was  delivered  on  the  forged  or- 
der.    If  the  plaintiffs  in  error,  as  common  car- 
riers are  considered  as  insurers,  they  should 
in  accordance  with  every  legal  principle,  be  in- 
formed of  the  existence  of  the  property  they 
were  bound  to  protect  and  insure. 

II.  The   trunk   was  in   fact  delivered    by 
Pruyn,  who,  for  that  purpose,  was  the  agent 
of  the  owner,  and  in  whose  charge  the  trunk 
was  left,  and  the  defendants  were  exonerated. 

III.  The  evidence  is  only  applicable  to  the 
counts  charging  the  defendants  in  the  court  be- 
low as  common  carriers. 

IV.  Baggage  on  steamboats  is  in  the  per- 
sonal possession  of  the  owners.     In  the  cases 
decided  respecting  baggage   lost  from  stage- 
coaches, the  baggage  was  secured  by  the  pro- 
prietors *or  their  servants  and  was  not  [*593 
in  the  possession  of  the  owners. 

V.  The    defendants,  although   carriers    of 
passengers,  are  not  responsible  for  the  loss  of 
their  traveling  or  personal  baggage,  without 
negligence. 

VI.  The  responsibility  of  the  defendants  (if 
liable  as  common  carriers)  ceased  on  the  arriv- 
al of  the  steamboat  and   a  reasonable  time 
thereafter  for   the  passenger   to   remove  his 
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trunk,  according  to  the  usual  course  of  the 
business. 

VII.  If  the  defendants  agreed  to  set  a  watch 
through  the  night  and  keep  the  trunk  until 
called  for  in  the  morning,  it  was  a  new  con- 
tract, and  did   not  prolong  their  liability  as 
common  carriers. 

VIII.  This  new  undertaking  being  without 
reward,  and  solely  for  the  passengers'  benefit, 
was  a  naked  bailment,  and  the  bailee  is  respon- 
sible only  in  case  of  gross  negligence. 

IX.  The  judge  erred  in  charging  the  jury 
that  the  defendants  were  liable,  unless  the 
trunk  was  delivered  to  the  passenger,  or  had 
been  lost  by  inevitable  accident;  of  which  there 
was  no  pretense. 

X.  The  judge  erred  in  charging  that  it  was 
a  question  of  fact  for  the  jury  to  say,  whether 
the  trunk  had  been  delivered.  Upon  the  facts, 
it  was  a  question  of  law,  and  should  have  been 
decided  by  the  court. 

The  following  cases  and  authorities  were 
commented  upon  under  the  above  points:  Mid- 
dlctonv.  Fowler,  1  Salk.,  282;  and  Holt,  130;  9 
Wend. ,85;  2  Wend..  327;  13  Wend. ,611;  2 
Kent,  Com. ,601;  17  Wend.,  305;  4  Pick.,  371; 
Story,  Bailm.,  343;  19  Wend.,  234;  Id.,  251; 
Lovell  v.  Hobbs,  2  Show.,  127, and  n.;  Upshaire 
v.  Aidee,  Com.,  24;  4  Bingh.,  218. 
Points  raised  and  argued  on  the  part  of  the  de- 
fendant in  error. 

I.  Steamboat  proprietors  are  liable  as  com- 
mon carriers  for  the  baggage  of  passengers.    2 
594*J  Kent,  Com.,  601;  *Story,  Bailm.,  325; 
Upxhaire   v.  Aidee,   1  Com.,  25;    Middleton  v. 
Folder,   1    Salk.,   282;    Brooke  v.  Pickwick,  4 
Bing.,  218;  Bk.  v.  Brown,  9  Wend.,  114;  Hoi- 
lister  v.  Nowlen,  19  Wend.,  236;  Cole  v.  Good- 
win,  19  Wend.,  25  L 

II.  The  responsibility  of  the  plaintiffs  in  er- 
ror as  common  carriers,  continued  until  a  due 
delivery  of  the  goods.  Whether  there  was  such 
delivery,  was  a  question  of   fact,  depending 
upon  the  nature  of  the  employment  and  the 
usage  of  the  carriers  as  it  appeared  from  the 
evidence,  and  was  properly  left  to  the  jury.  2 
Kent,  Com..  604;  Reab  v.  McAllister,  8  Wend., 
112;  Grah.  Prac.,  2d  ed.,  324,  and  cases  cited. 

III.  If  the  trunk  was  delivered  on  a  forged 
order,  the  plaintiffs  in  error  are  liable.     Story, 
Bailm..  365,  and  cases  cited;  Lubbock  v.  Inglit, 
1  Stark.,  104;     Joule  v.  Hurbottle,   Peake,  49; 
Detereaux  v.  Barclay,  2  B.  &  Aid.,  702.  _ 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  law  appears  to  be 
well  settled,  at  least  in  this  State,  that  the  own- 
ers of  steamboats,  railroads,  canal-boats,  stage- 
coai-hes,  etc.,  whose  ordinary  business  it  is  to 
carry  passengers,  together  with  their  ordinary 
baggage,  for  hire  or  reward,  are  liable  as  com- 
mon carriers  for  the  safety  of  the  baggage,  al- 
though such  carriers  do  not  receive  any  com- 
pensation for  the  transportation  of  the  baggage, 
other  than  that  which  is  included  in  the  ordi- 
nary fare  which  is  charged  for  the  conveyance 
of  the  passengers  with  their  usual  traveling 
baggage.  See,  Hollister  v.  Nowlen,  19  Wend., 
234,  and  Cole  v.  Goodwin,  Id.,  251,  and  cases 
there  referred  to  by  Justices  Brouson  and  Cow- 
en.  It  is  only  upon  the  principle  that  the 
transportation  and  risk  of  the  ordinary  bag- 
WEND.  26. 


gage  of  the  passenger  forms  a  part  of  the  serv- 
ice for  which  the  fare  is  charged,  that  those 
decisions  can  be  sustained  *which  give  [*595 
a  lien  upon  such  baggage  for  the  unpaid  fare, 
See,  Wolf  v.  Summers,  2  Camp.,  631. 

The  salutary  rule  of  holding  such  common 
carriers  liable  for  losses,  other  than  those  aris- 
ing from  public  enemies  or  inevitable  acci- 
dents, and  which  is  so  essential  to  the  pres- 
ervation of  the  baggage  of  the  otherwise 
unprotected  traveler,  against  the  neglitrence  of 
the  carriers,  or  the  frauds  of  their  servants,  I 
trust  will  not  be  impaired  by  any  decision  of 
the  court. 

Nor  do  I  find  anything  in  the  circumstances 
of  the  present  case  to  take  it  out  of  the  general 
rule.  It  appears  from  the  testimony,  that  the 
boat  usually  arrived  atN.  Y.  in  the  night,  and 
though  the  passengers  usually  landed  with 
their  baggage  before  morning,  they  frequently 
remained  on  board  through  the  night.  The 
jury,  therefore,  were  right  in  concluding  that 
the  baggage  left  on  board  was  in  the  custody 
of  the  master,  in  his  capacity  of  common  car- 
rier, until  it  was  called  for  at  the  usual  time  in 
the  morning,  after  his  arrival  at  his  place  of 
destination.  The  owners  of  the  boat,  in  whose 
custody  the  trunk  was,  were  therefore  clearly 
liable  for  the  misdelivery  thereof  to  the  colored 
man,  upon  the  forged  order,  and  were  right- 
fully charged  with  the  loss.  Even  in  the  or- 
dinary case  of  a  bank  which  pays  out  the  mon- 
ey of  a  depositor  upon  a  forged  check  in  his 
name,  the  institution  and  not  the  depositor 
•must  sustain  the  loss.  So,  too,  the  warehouse- 
man, who  is  not  liable  to  the  same  extent  as 
the  common  carrier,  has  been  held  liable  for 
delivering  the  goods  intrusted  to  his  care  to 
the  wrong  person,  where  such  delivery  was 
by  mistake  merely  and  not  intentionally  wrong. 
See,  Devereaux  v.  Barclay,  2  B.  &  Aid.,  702. 

For  these  reasons  I  think  the  decisions  of 
the  judge  who  tried  the  cause,  and  of  the  Su- 
preme Court,  were  correct,  and  that  the  judg- 
ment should  be  affirmed. 

By  Senator  Verplanck.  I  entirely  assent 
to  the  correctness  of  the  decision  upon  the 
main  points  of  this  case.  *Our  Su  [*59O 
preme  Court  have  in  this,  as  in  several  former 
decisions,  recognized  and  established  the  rule, 
that  the  responsibility  of  common  carriers  ex- 
tends to  the  baggage  of  passengers  or  travelers 
by  land  or  water,  in  the  same  manner  and  to 
the  same  extent,  as  with  respect  to  goods  trans- 
ported; and  this  whether  the  baggage  was  sep- 
arately paid  for  or  not.  The  price  paid  by  the 
passenger  for  his  fare,  with  liberty  at  his  dis- 
cretion, to  carry  with  him  a  certain  amount 
of  baggage,  is  in  effect,  a  gross  average  sum 
paid  for  the  transportation  of  himself  and  of 
the  ordinary  weight  of  baggage.  As  the  bag- 
gage is  thus  transported  by  a  common  carrier 
and  for  a  compensation, whether  paid  distinct- 
ly on  that  account  or  not,  the  general  principle 
of  this  title  of  our  law  of  bailment,  makes  him 
liable  for  all  losses  not  arising  from  the  act  of 
God  or  the  public  enemy.  The  policy  of  this 
severe  rule,  founded  as  it  is  on  the  necessity  of 
the  case,  as  the  only  possible  means  to  prevent 
fraud  and  collusive  thefts,  and  to  enforce  strict 
vigilance,  by  thus  throwing  the  burden  of  loss, 
no  matter  how  explained  or  excused,  upon  the 
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carrier,  applies  practically  to  the  traveler's 
trunks  in  the  great  majority  of  cases  as  much 
as  to  the  merchant's  bales.  Whatever  doubt  or 
vacillation  upon  this  point  there  may  have  been 
in  the  earlier  decisions  (as  there  unquestionably 
was),  yet  the  repeated  decisions  of  our  own 
Stale  Courts,  being  thus  founded  in  principle 
and  in  conformity  with  public  utility,  ought 
to  be  sustained.  I  think,  too,  they  will  be 
found  to  be  supported  by  the  better,  although 
not  by  the  uniform,  authority  of  the  courts 
and  books. 

Another  important  point  is  presented  in  this 
case.  This  is,  that  the  carrier's  responsibility 
does  not  terminate  by  arrival  at  the  place  of 
destination,  but  continues  unchanged  until 
due  delivery,  unless  he  is  otherwise  before  dis 
charged  of  his  peculiar  custody  as  a  carrier. 
The  passenger's  trunk  left  in  the  boat  till  a 
convenient  and  usual  time  of  delivery  is  gov- 
erned by  the  same  law  with  the  merchandise 
transported  in  the  boat.  Mere  arrival  does  not 
597*]  discharge  the  *carrier's  responsibility 
as  to  either.  In  this  instance  there  was  an  er- 
roneous delivery,  and  there  was  nothing  show- 
ing that  by  either  usage,  special  contract,  or 
ihe  application  of  any  legal  rule  to  the  facts, 
the  carrier's  responsibility  had  previously 
ceased.  Still,  upon  this  part  of  the  case,  I 
have  had  some  little  hesitation,  lest,  as  the  case 
stands  under  the  very  general  language  of  the 
judge's  direction,  it  might  hereafter  be  con- 
sidered as  affording  authority  for  an  indefinite 
extension  of  the  period  of  responsibility.  There 
may,  unquestionably,  be  cases  where,  at  some 
time  after  the  arrival  at  the  place  of  destina 
lion,  the  strict  responsibility  of  the  carrier,  as 
such,  for  goods  or  baggage  remaining  in  his 
possession  undelivered,  without  fault  or  neg- 
lect of  his  own,  should  cease,  and  he  would 
then  continue  to  hold  them,  not  as  a  carrier, 
insuring  against  all  except  public  and  inevita- 
ble perils,  but  as  a  mere  bailee  in  deposit,  gra- 
tuitously or  otherwise,  according  to  circum- 
stances. Such  a  termination  of  the  carrier's 
responsibility  and  change  of  character  of  the 
deposit  would  be  regulated  by  usage, the  course 
of  business,  or  sometimes  by  legal  principles 
applied  to  the  special  facts,  the  acts  of  parties 
and  the  common  understanding  of  the  trans- 
action. I  rather  think  that  the  general  legal  rule 
governing  such  cases  has  not  yet  been  distinct- 
ly and  comprehensively  laid  down,  either  in 
the  decisions  or  the  text  books,  although  the 
principle  is  to  be  found  there.  But  we  are  not 
now  required,  or,  indeed,  enabled  by  the  case 
to  settle  it  here.  I  am  only  anxious  that  our 
decision,  as  it  stands,  may  not  be  used  infer- 
entially  to  enlarge  the  already  heavy  responsi- 
bility of  those  engaged  in  public  transportation. 
Taking  the  general  direction  of  the  charge  in 
connection  with,  and  as  limited  by  the  whole 
evidence  of  the  case,  its  meaning  was  correct. 
The  judge  said  that,  "If  the  trunk  had  not 
been  delivered  to  the  owner,  and  was  not  lost 
by  inevitable  accident,  the  defendants  below, 
remained  liable,  even  after  the  boat  arrived  at 
the  wharf."  That  liability  does  not  terminate 
with  arrival  at  the  destined  place.but  continues 
598*]  till  delivery,  unless  it  be  *shown  from 
the  course  of  business,  common  understanding 
of  the  parties,  or  as  a  legal  result  from  some 
act  of  the  parties,  or  other  special  fact,  that  the 
1184 


carrier's  responsibility  was  at  an  end.  No  such 
cause  of  termination  of  the  strict  Nubility  !>.- 
fore  the  erroneous  delivery  appearing  here,  the 
direction  seems  not  open  to  exception.  On  an- 
other state  of  facts,  of  not  uncommon  occur- 
rence, the  same  language  might  be  open  to  ob- 
jection. 

I  have  expressed  these  general  views  merely 
to  prevent  our  affirmance  from  unsettling  or 
throwing  doubt  upon  any  decision  exonera- 
ting carriers  from  their  peculiar  liabilities 
upon  the  natural  termination  of  their  contract, 
whatever  that  may  be.  1  have  been  much  im- 
pressed with  the  wisdom  of  a  remark  of  Ch.  J. 
Marshall,  Boycev.  Anderson,  2  Pet.,  155,  which 
has  been  cited  in  this  argument.  "  The  law  ap 
plicable  to  common  carriers  is  one  of  great 
rigor,  though  to  the  extent  to  which  it  has  been 
carried,  and  in  the  cases  to  which  it  has  been 
applied,  we  admit  its  policy  and  necessity;  but 
we  do  not  think  it  ought  to  be  carried  further 
as  applied  to  new  cases." 

On  the  question  being  put — shall  this  judg- 
ment be  reversed?— all  the  members  of  the 
Court  present  at  the  argument,  except  Senators 
Dixon,  Ely  and  Humphrey,  voted  in  the  nega- 
tive; the  three  named  members  voted  in  the 
affirmative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  in-11  N.  Y.,  490 :  30  N.  Y.,  609 ;  34  N.  Y.,551; 
43  N.  Y.,  329 ;  44  N.  Y.,  511;  4  Am.  Rep.,  713:  45  N. 
Y.,  38 ;  6  Am.  Rep.,  30 ;  50  N.  Y.,  217 ;  76  N.  Y.,  385  ; 
10  Barb.,  619;  17  Barb.,  188:  29  Barb..  48:  42  Barb., 
250:  44  Barb,,  666:  49  N.  Y.,  155;  50  Barb.,  205 ;  23 
How.  Pr.,  345;  19  Abb.  Pr.,  196;  7  Abb.  N.  S..238 ;  3 
Rob..  370 ;  37  Super.,  528 :  1  Daly.  199,  205 :  8  W.  Diir.. 
543 :  Abb.  Adm.,  359 :  60  Pa.  St.,  116 ;  39  Am.  Dec..  401 
(15  Com..  545) ;  1  Am.  Rep.,  214 ;  27  Iowa,  27. 


*CLARK  v.  THE  PEOPLE.    [*599 

Justices  of  Peace— Mode  of  Appointment— Power 
of  Legislature. 

The  Legislature  have  power  under  the  15th  sec- 
tion of  the  4th  article  of  the  Constitution  of  this 
State  to  direct  the  mode  of  appointment  of  justices 
of  the  peace  for  cities,  and  what  is  held  to  the  con- 
trary In  the  case  of  People  v.Kane,  23  Wend.,  414,  ia 
overruled. 

Citations— Laws,  1834,  p.  286 ;  23  Wend.,  414 :  Laws, 
1832,  p.  18 ;  N.  Y.  Const,  art.  4,  sees.  7. 14, 15  ;  Assem- 
bly Journal,  1823.  p.  92 :  Senate  Jour..  1823.  p.  7 ; 
Act  March  21.  1823:  1  R.  S.,  42,  2d.  ed.,  note;  107,  sec. 
9 ;  Carter  &  Stone's  N.  Y.  Conv.,  160,  322.  383,  396 ; 
Laws,  1826,  p.  193. 

ERROR  from  the  Supreme  Court.  In  July 
Term,  1840.  the  Atty  Gen.  filed  an  infor- 
mation in  the  nature  of  a  quo  warranto  against 
Thaddeus  Clark,  charging  him  with  having, 
Apr.  1,  1839,  usurped  the  office  of  a  justice  of 
the  peace  of  the  fifth  ward  of  the  City  of  Roch- 
ester, and  from  thence  until  the  filing  of  the 
information  had  unlawfully  held  and  exercised 
the  said  office.  The  defendant  pleaded,  setting 
forth  his  appointment  to  the  office  by  the  Com- 
mon Council  of  Rochester  Mar.  1,  1839,  in 
pursuance  of  the  12th  section  of  the  Act  in- 
corporating that  city.  See  Stat.  1834,  p.  286. 
To  this  plea  the  Atty-Gen.  demurred,  and  the 
defendant  joined  in  demurrer.  The  Supreme 
Court  sustained  the  demurrer  and  rendered 
judgment  for  the  people.  No  formal  opinion 
was  delivered,  but  the  case  was  assumed  to 
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•come  within  the  reasons  of  the  decision  of  the 
<;ase  of  People  v.  Kane,  23  Wend.,  414.  The 
defendant  sued  out  a  writ  of  error.  The  cause 
was  argued  here  by, 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er 
ror. 

Messrs.  J.  Van  Buren  and  Willis  Hall 

Alty-Qen.,  for  the  people. 
Points  submitted  and  argmd  on  the  part  of  the 
plaintiff  in  error. 

I.  The  Constitution  does  provide  for  theap 
pointment  of  justices  of  the  peace  in  cities 
•Const,  art.  4,  sees.  7,  14. 
6OO*1  *II.  The  Act  of  1823,  recognizes  the 
first  point,  and  adopts  the  principle.  Stat.  1823 
p.  63,  sec.  8. 

III.  The  Act  of  1834,  providing  for  the  ap 
pointment  of  justices  for  the  City  of  Rochester, 
is  constitutional  and  valid.  Stat.  1834,  p.  286 
sec.  12. 

Points  submitted  and  argued  on  the  part  of  the 
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people. 

The  provision  contained  in  the  charter  of  the 
City  of  Rochester,  which  authorizes  the  Com- 
mon Council  of  that  city  to  appoint  city  jus- 
+: —  repUgnant,  to  the  Constitution  and 


tices, 
void. 

I.  The  power  of  the  Legislature  to  direct  by 
law  the  manner  of  appointing  officers,  is  re- 
stricted to  two  classes  of  cases:    1.  Officers 
whose  appointment  is  not  provided  for  by  the 
Constitution.     2.  Officers  whose  offices  have 
been  created  since  the  adoption  of  the  Consti- 
tution; provided  the  office  is  not  a  judicial  of- 
fice.    Const.,  art.  4,  sec.  15;  1  R.  S.,  p.  43. 

II.  The  office  of    city  justice   comes  un- 
der neither  of  these  classes.    1.  It  is  a  judicial 
office,  and  the  manner  of  appointment  pro- 
vided for  by  article  4.  section  7,  of  the  Consti- 
tution.    People  v.  Kane,  23  Wend.,  414.    2.  It 
is  not  a  new  office,  created  since  the  adoption 
of  the  Constitution.  Sess.  L.  1805,  ch.  83,  sec. 
5,  4  Web.  ed.,  p.  185;  Sess.  L.,  1823,  ch.  70, 
sec.  8. 

After  advisement  the  following    opinions 
were  delivered: 

By  the  Chancellor.  The  question  present- 
ed by  the  writ  of  error  in  this  case  is,  whether 
the  12th  section  of  the  Act  to  incorporate  the 
City  of  Rochester,  providing  for  the  appoint- 
ment of  justices  of  the  peace  in  that  city  by 
the  Common  Council,  is  unconstitutional  and 
void.  See,  Stat.  1834,  p.  286.  And  this  de- 
pends upon  the  true  construction  of  the  7th  sec- 
tion of  the  4th  article  of  the  Constitution  as  orig- 
inally adopted,  when  taken  in  connection  with 
the  14th  and  15th  sections  of  the  same  article. 
6O  l*j  The  case  of  People  *v.  Kane,  23  Wend., 
414.  was  rightly  decided,  without  reference  to 
the  constitutional  question  upon  which  that 
decision  was  placed  by  the  Supreme  Court. 
For  if  the  Act  of  Apr.,  1826,  which,  by  mis- 
take, the  reporter  has  stated  to  have  been 
passed  ten  years  later,  was  of  itself  unconsti- 
tutional in  reference  to  the  mode  of  appointing 
police  justices,  the  Revised  Statutes  virtually 
repealed  the  provision  in  that  Act  as  to  the 
mode  of  appointing  such  justices,  if  the  pro- 
vision in  the  Act  of  1826,  was  anything  more 
than  the  power  of  selecting  justices  already 
appointed  by  the  Governor  and  Senate. 
WEND.  26.  N.  Y.  R.,  14.  75 


,T.he.  Act  of  1834-  however,  under  which  the 
plaintiff  in  error  in  this  case  was  appointed 
presents  the  constitutional  question  directly 
for  decision,  for  being  subsequent  to  the  Re- 
vised Statutes,  if  the  provision  for  the  appoint- 
ment of  the  justices  in  Rochester  by  the 
Common  Council  is  not  unconstitutional  it 
repealed  the  provisions  of  the  Revised  Statutes 
relative  to  the  appointment  of  justices  in  cities 
to  this  extent.  The  same  remark  may  also  be 
made  in  reference  to  the  Act  for  the  incorpora- 
ation  of  the  City  of  Utica,  the  5th  section  of 
which  Act  gives  the  election  of  justices,  to  the 
people  of  the  several  wards  of  the  city  Stat 
1832,  p.  18. 

The  section  of  the  Constitution  under  which 
this  question  arises,  as  it  was  originally  adopt- 
ed, read  as  follows: 

"The  Governor  shall  nominate,  by  message 
in  writing,  and,  with  the  consent  of  the  Senate, 
shall  appoint  aH  judicial  officers,  except  jus- 
tices of  the  peace,  who  shall  be  appointed  in 
manner  following,"  etc.;  the  residue  of  the 
section  going  on  to  provide  for  the  appoint- 
ment of  justices  of  the  peace  in  towns  only. 
This  was  followed  by  two  other  sections  in  the 
same  article:  the  one  providing  for  the  appoint- 
ment of  the  special  justices  and  the  assistant 
justices  in  the  City  of  N.  Y. ;  and  the  other  di- 
recting that  all  officers  theretofore  elective  by 
the  people,  should  continue  to  be  elected  ;  and 
that  all  other  officers,  whose  appointment  was 
not  otherwise  provided  for  by  the  Constitution, 
*and  all  officers  whose  offices  might  [*6O2 
thereafter  be  created  by  law,  should  be  elected 
by  the  people  or  appointed  as  might  by  law  be 
directed.  The  question,  therefore,  is,  whether 
justices  of  the  peace  in  cities  other  than  those 
in  the  City  of  N.  Y.,  who  are  mentioned  in  the 
14th  section,  must  be  appointed  under  the  7th 
section  as  judicial  officers,  and  not  as  justices 
of  the  peace  within  the  meaning  and  intent  of 
*he  exception,  or  in  the  manner  authorized  by 
he  15th  section.  One  mode  of  construing  this 
section  is  to  take  the  Constitution  as  we  find  it, 
without  reference  to  the  manner  in  which  its 
different  parts  were  proposed  and  adopted  ; 
and  another  is,  to  look  at  the  proceedings  of 
he  Convention,  and  endeavor  thereby  to  dis- 
cover the  probable  intention  of  the  framers  of 
he  Constitution  as  we  now  find  it.  In  either 
case  we  must  also  look  at  the  actual  state  of 
hings  which  existed  when  the  Constitution 
was  framed  and  adopted. 

Previous  to  Mar.,  1818,  the  number  of  jus- 
ices  of  the  peace  in  each  county  was  unlimil 
;d,  and  a  general  commission  of  the  peace  is- 
ued,  from  time  to  time,  for  each  county,  in 
which  commission  were  included  the  names  of 
all  the  justices  of  the  peace  who  wer«  appoint- 
ed by  the  Governor  and  Council  for  the  county, 
without  reference  to  the  location  of  such  jus- 
ices  within  a  city  or  within  a  town,  provided 
hey  lived  within  the  county.    In  this  commis- 
ion  was  generally  included  the  names  of  the 
ounty  judges,  giving  to  them  a  distinct  ap- 
pointment as  justices  of  the  peace,  in  addition 
o  the  office  of  judge  which  they  held  under 
he  commission  of  the  pleas.      In  addition  to 
his  the  mayors  and  aldermen  of  all  the  cities 
were  ex  officio  justices  of  the  peace,  and  author- 
zed  to  act  as  such  in  criminal  matters  ;  and 
n  some  cities  they  were  authorized  to  try  civil 
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suits  as  justices,  ex  officio.  The  Act  of  Mar., 
1818,  to  limit  the  number  of  judges  and  jus- 
tices, prohibited  the  council  of  appointment 
from  commissioning  more  than  four  justices 
in  any  town,  in  addition  to  those  who  were  also 
appointed  judges  of  the  C.  P  ;  but  left  the  num- 
6O3*]  ber  to  be  appointed  for  a  *city  within 
the  bounds  of  the  county,  unlimited.  Neither 
did  this  Act  interfere  with  the  mayors  and 
aldermen  of  cities  as  ex  officio  justices  of  the 
peace.  There  must,  therefore,  have  been  many 
justices  of  the  peace  in  the  Cities  of  Troy, 
Albany,  Schenectady  and  Hudson,  at  the  time 
of  the  adoption  of  the  new  Constitution,  be- 
sides the  special  justices  of  Albany  and  Hud- 
son. Indeed,  it  was  stated  in  the  report  of  the 
Secretary  of  State  to  the  Legislature,  in  Jan., 
1823,  Assemb.  Jour.,  1823,  p.  92,  that  there 
were  then  sixteen  justices  in  cities  other  than 
the  City  of  N.  Y.,  whose  appointments,  by  the 
new  Constitution,  were  to  be  provided  for  by 
law.  This,  of  course,  did  not  include  the  alder- 
men, whose  office  by  the  Constitution  was 
elective.  In  reference  to  this  state  of  things,  the 
7th  section  of  the  4th  article  of  the  Constitu- 
tion, in  connection  with  the  14th  and  15th 
sections,  might,  without  much  difficulty,  be 
construed  thus:  The  Governor  shall  nominate, 
by  message  in  writing,  and,  with  the  consent 
of  the  Senate,  shall  appoint  all  judicial  officers, 
except  justices  of  the  peace,  who  shall  be  ap- 
pointed in  the  manner  following  ;  that  is  to  say, 
the  county  judges  and  the  supervisors  shall 
appoint  them  for  the  several  towns,  in  the  man- 
ner prescribed  in  this  section:  those  in  the  City 
of  N.  Y.,  except  the  justices  of  the  Marine 
Court,  in  the  manner  prescribed  in  the  14th  sec- 
tion, and  all  others  in  the  manner  which  may 
be  authorized  by  the  Legislature,  under  the 
provisions  of  the  15th  section.  I  confess  I  do  not 
see  why  this  construction  is  not  as  natural  as 
that  adopted  by  the  Supreme  Court,  who  are 
obliged  to  add  the  words,  "in  towns, "after  the 
general  exception  of  justices  of  the  peace,  in 
order  to  take  jutices  of  the  peace  in  cities  put 
of  thin  general  exception  and  bring  them  with- 
in the  unexcepted  class  of  judicial  officers, 
whose  appointment  was  provided  for  by  the 
previous  clause  of  this  7th  section.  That  this 
was  the  construclion  put  upon  it  by  Gover- 
nor Yates,  is  evident  from  his  first  message, 
in  which  he  mentions  justices  in  cities  as 
among  the  number  of  officers  for  whose  ap- 
OO4*1  pointment  *no  constitutional  provision 
existed,  other  than  the  power  delegated  to  the 
Legislature  by  the  15th  section,  to  provide  for 
the  appointment  by  law.  See  Sen.  Jour.of  1823, 
p.  7.  The  Act  of  Mar.  21,  1823,  providing  for 
the  appointment  of  justices  in  cities,  etc..  may 
also  be  considered  as  a  cotemporaneous  legis- 
lative construction,  in  accordance  with  this 
view  of  the  subject.  It  may  not  be  unimpor- 
tant to  add,  that  the  revisers  have  given  the 
same  construction  to  the  Constitution  in  their 
second  edition  of  the  Revised  Statutes,  which 
was  published  under  their  personal  supervis 
ion;  especially  as  one  of  them  was  a  member 
of  the  Convention,  and  himself  framed  the 
provision  which  was  originally  appended  to 
this7th  section,  relative  to  the  appointment  of 
justices  of  the  peace  in  towns.  The  revisers 
have  printed  in  italics  the  part  of  this  7th  sec- 
tion which  they  suppose  to  have  been  abrogated 
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by  the  subsequent  amendment  of  1826,  relative 
to  the  appointment,  of  justices  of  the  peace  in 
towns,  leaving  the  exception  as  to  justices  of 
the  peace,  general.  1  K.  8.,  42,  2d  ed.,  n. 

If  we  look  into  the  proceedings  of  the  Con- 
vention for  the  purpose  of  ascertaining  the 
probable  intentions  of  that  body  in  relation  to 
the  exception  of  all  justices  of  the  peace  from 
the  clause  giving  the  appointment  of  other  ju- 
dicial officers  to  the  general  appointing  power, 
I  think  the  construction  I  am  disposed  to  give 
to  these  provisions  will  be  still  more  apparent. 
The  committee  on  the  appointing  power,  of 
which  the  late  President,  Van  Buren,  was  chair- 
man, originally  reported  this  7th  section  sub- 
stantially as  it  now  stands,  after  taking  off 
what  is  italicised  by  the  revisers  in  their  sec- 
ond edition  of  the  statutes,  giving  to  the  Gov- 
ernor and  Senate  the  appointment  of  all  judi- 
cial officers  except  justices  of  the  peace.  Two 
other  sections  then  intervened,  and  after  those 
a  section  providing  for  the  election  of  justices 
of  the  peace  for  each  town,  not  exceeding  four. 
Then  came  a  provision  for  the  appointment  of 
officers  in  the  City  of  N.  Y.,  which  was  sub- 
sequently ^materially  changed,  and  [*6O& 
finally  converted  into  the  present  14th  section, 
which  was  followed  by  a  general  provision  for 
the  election  and  appointment  of  all  other  offi- 
cers as  the  Legislature  should  by  law  direct, 
substantially  as  it  now  appears  in  the  15th  sec- 
tion. Carter  &  Stone,  N.  Y.  Conv.,  100.  If 
that  mode  of  electing  justices  in  towns  had 
been  adopted,  it  will  be  seen  that  the  Consti- 
tution would  have  been  substantially  as  the 
amendment  of  1826  has  left  it  (upon  the  sup- 
position that  the  expurgation  of  the  revisers  is 
correct);  that  is,  all  judicial  officers  except  jus- 
tices of  the  peace  would  have  been  appointed 
by  the  Governor  and  Senate,  under  Mr.  Van 
Buren's  2d  section,  which  is  now  the  7th;  jus- 
tices of  the  peace  in  towns  would  have  been 
elected  under  his  5th  section,  now  restored  by 
the  amendment  of  1826  ;  and  all  other  jus- 
tices of  the  peace,  except  those  in  towns,  and 
those  in  N.  Y.  provided  for  in  the  14th  sec- 
tion, would  have  been  left  to  be  appointed 
as  the  Legislature  should  by  law  direct,  un- 
der his  7th  section,  which  is  now  the  15th. 
But  the  Convention  having  refused  to  adopt 
the  section  providing  for  the  election  of  jus- 
tices of  the  peace  in  towns,  Mr.  Van  Burea 
proposed  a  substitute  to  be  appended  to  the  end 
of  his  2d  section,  providing  for  the  appoint- 
ment of  all  justices  of  the  peace  for  the  coun- 
ties, which  would  have  included  justices  in 
cities  as  well  as  in  towns;  which,  if  adopted, 
would  have  made  the  section  perfectly  intelli- 
gible, as  the  provision  succeeding  the  words 
"who  shall  be  appointed  in  manner  follow- 
ing," etc.,  would  have  been  as  broad  as  the  ex- 
ception, to  wit:  all  justices  of  the  peace.  N.  Y. 
Conv.,  322.  This  proposition  was  voted  down, 
however;  and  another  equally  broad  being  sub- 
sequently proposed  by  him,  Mr  Duer  offered 
an  amendment,  which  finally  prevailed,  strik- 
ing out  all  Mr.  Van  Buren's  proposition  after 
the  word  "following,"  and  substituting  a  mode 
of  appointing  the  justices  in  towns,  which  was 
eventually  made  a  part  of  the  new  Constitu- 
tion, after  having  been  altered  in  its  phraseol- 
ogy by  Judge  *Buel.  N.  Y.  Conv.,  383,[*6O» 
396.  In  the  contest  which  was  carried  on  with 
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much  spirit  in  the  Convention,  in  relation  to 
the  mode  of  electing  or  appointing  justices, 
and  in  adopting  Mr.  Duer's  amendment,  the 
Convention  appear  to  have  lost  sight  of  the 
fact  that  Mr.  Van  Buren's  amendment  pro- 
vided for  the  appointment  of  all  justices,  as 
well  in  the  cities  as  in  the  towns,  while  Mr. 
Duer's  amendment  to  it  only  provided  for  the 
towns  and,  therefore,  made  the  different  parts 
of  the  amendment  incongruous.  I  think  the 
debates  show,  however,  that  it  was  intended 
to  leave  the  justices  of  the  peace  in  cities  to  be 
provided  for  by  the  Legislature  under  the  15th 
section,  as  both  parties  appeared  to  be  anxious 
to  take  the  appointment  of  the  justices  of  the 
peace  away  from  the  general  appointing  power, 
the  Governor  and  Senate  at  Albany. 

Courts  ought  not,  except  in  cases  admitting 
of  no  reasonable  doubt,  to  take  upon  them  to 
say  that  the  Legislature  has  exceeded  its  pow- 
er, and  violated  the  Constitution,  especially 
where  the  legislative  construction  has  been 
given  to  the  Constitution  by  those  who  framed 
its  provisions,  and  cotemporaneously  with  its 
adoption.  In  this  case,  therefore,  I  cannot  say 
that  the  provision  in  the  charter  of  the  City  of 
Rochester,  providing  for  the  appointment  of 
the  justices  by  the  Common  Council,  was  un- 
constitutional and  void.  On  the  contrary,  I 
think  the  legislative  construction  of  the  pro- 
vision of  the  Constitution  in  question,  is  most 
in  accordance  with  the  probable  intention  of 
the  framers  of  that  instrument. 

I  must,  therefore,  vote  to  sustain  the  law, 
and  to  reverse  the  decision,  of  the  Supreme 
Court  declaring  it  unconstitutional. 

By  Senator  Dixon.  The  12th  section  of  the 
charter  of  the  City  of  Rochester  requires  the 
Common  Council  of  that  city  to  appoint  a  jus- 
tice of  the  peace  for  each  ward  therein;  and, 
agreeably  to  that  direction,  the  plaintiff  in  er- 
ror was  duly  appointed  a  justice  of  the  peace 
6O7*]  for  the  fifth  ward.  *This  appointment 
is  admitted  to  be  good,  unless  it  be  repugnant 
to  the  Constitution.  It  is  supposed  to  be  avio 
lation  of  the  7th  section  of  the  4th  article  of 
that  instrument,  which  provides  that  the  Gov- 
ernor and  Senate  shall  appoint  all  judicial  offi- 
cers, except  justices  of  the  peace.  The  section 
then  proceeds  to  prescribe  the  manner  in  which 
a  certain  class  of  justices  of  the  peace,  to  wit: 
those  in  towns,  should  be  appointed.  This 
mode  was  by  nomination,  or  concurrent  reso- 
lution of  the  Boards  of  Supervisors  and  judges 
of  the  County  Courts  of  the  several  counties  of 
the  State,  with  an  appeal  to  the  Governor  in 
cases  of  disagreement;  but,  by  an  amendment 
of  the  Constitution,  was  afterwards  changed 
to  an  election  of  four  justices  for  each  of  the 
towns  in  the  State.  Neither  of  these  provisions 
was  ever  supposed  to  embrace  cities.  Cities 
are  not  included  in  terms,  nor  are  the  provis- 
ions applicable  to  or  practicable  in  any  city  in 
the  State.  We  must  then  look  somewhere  else 
for  a  mode  of  appointing  justices  of  the  peace 
for  cities.  The  exception  of  justices  of  the 
peace  from  appointment  by  the  Governor  and 
Senate,  is  general  in  its  terms,  and  must  be 
universal  in  its  application,  and  embraces  all 
and  every  justice  of  the  peace,  whether  in  city 
or  town.'  The  latter  class  is  provided  for  by 
this  section,  and  is  now  elective;  the  former, 
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or  justices  for  cities  are  by  this  section  ex- 
cluded from  appointment  by  the  Governor,  and 
no  other  mode  is,  in  this  section,  provided  for 
their  appointment. 

There  is,  in  our  cities,  a  variety  of  magis- 
trates included  under  the  general  denomina- 
tion of  justices:  as,  special  justices,  assistant 
justices,  marine  justices,  police  justices,  and 
justices  of  the  justices'  court,  besides  those  who 
have  the  ordinary  jurisdiction  of  justices  of 
the  peace  in  the  country.  Two  of  these  classes 
for  the  City  of  N.  Y.  are  provided  for  by  the 
14th  section  of  the  same  article  which  directs 
that  special  justices,  and  assistant  justices,  in 
the  City  of  N.  Y.,  shall  be  appointed  by  the 
Common  Council  of  said  city.  There  still  re- 
main four  classes  of  city  justices  *un-  [*6O8 
provided  for  by  either  of  these  sections.  This 
may  be  a  casus  omissus  by  the  Convention.  On 
this  subject  the  framers  of  the  Constitution 
evidently  had  their  eye  chiefly  upon  the  coun- 
try, and  when  we  notice  the  phraseology  in 
the  7th  section,  "  except  justices  of  the  peace 
who  shall  be  appointed  in  manner  following," 
etc.,  it  seems  probable  that  the  Convention  may 
have  thought  at  the  time  that  they  were  mak- 
ing the  provision  as  broad  as  the  exception, 
and  that  they  were  providing  for  the  appoint- 
ment of  all  justices  of  the  peace,  or  rather  that 
this  class  of  officers  for  cities  was  not  in  their 
minds.  But  the  omission  is,  nevertheless,  too 
palpable  to  be  disregarded,  and  cannot  be  sup- 
plied without  manifest  violence  to  the  lan- 
guage. If  we  were  at  liberty  to  interpolate, 
and  instead  of  "  except  justices  of  the  peace 
who  shall  be  appointed,"  etc.,  read  "except 
justices  of  the  peace  in  the  country,"  or  "in 
the  towns,"' who  shall  be  "  appointed,"  etc., 
we  should  curtail  the  exception  to  the  limits 
of  the  provision  which  follows.  But  this  would 
be  exercising  a  freedom,  which  I  conceive 
courts  are  not  authorized  to  take  with  the  or- 
ganic law  of  the  land.  Nor  can  we  read  the 
section  as  equivalent  to  this:  "except,"  such 
"  justices  of  the  peace  "  as  "shall  be  appointed 
in  manner  following,"  etc.,  without  violating 
just  rules  of  construction, and  charging  the  Con- 
stitution with  saying  one  thing  and  meaning 
quite  a  different  thing.  I  say,  then,  that  the 
7th  and  14th  sections  leave  the  appointment  of 
four  classes  of  city  justices  unprovided  for; 
whether  intentionally  or  accidentally,  it  is  not 
essential  to  determine. 

Then  follows  the  15th  section  which  pro- 
vides that  "All  other  officers,  whose  appoint- 
ment is  not  provided  for  by  this  Constitution, 
and  all  officers  whose  offices  may  be  hereafter 
created  by  law,  shall  be  elected  by  the  people, 
or  appointed  as  may  by  law  be  directed."  This 
is  a  drag  net  collecting  and  securing  all  shreds 
and  fragments,  which,  by  accident  or  other 
wise,  may  have  escaped  in  the  construction  of 
the  edifice.  By  it,  the  Constitution  threw  upon 
the  Legislatures  which  were  to  follow  it,  the 
duty  among  other  *things,  of  prescrib  [*<JO9 
ing  the  mode  of  appointment  of  all  justices  of 
the  peace  for  cities,  except  such  as  are  pro- 
vided for  by  the  14th  section.  It  follows,  then, 
that  it  was  competent  for  the  Legislature  to 
authorize  the  Common  Council  of  the  City  of 
Rochester  to  appoint  the  plaintiff  in  error  a 
justice  of  the  peace. 

I  am  aware  that  the  reasoning  of  the  Su- 
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preme  Court  in  People  v.  Kane,  23  Wend.,  414, 
leads  to  a  different  conclusion .  W  itb  great  re- 
spect, it  appears  to  me  that  the  learned  judge 
in  this  case  misquotes  the  section  of  the  Con- 
stitution in  question,  and  misconstruction  nec- 
essarily follows.  He  adds  the  words  "in  the 
several  towns,"  which  are  not  in  the  Constitu- 
tion. This  makes  the  exception,  which  in 
terms  is  unlimited,  and  which  embraces  every 
justice  of  the  peace  in  the  State,  partial  and 
qualified,  embracing  those  in  the  towns  only. 
The  judgment  of  the  court  was  in  that  case  un- 
questionably right,  notwithstanding.  Kane 
was  appointed  to  office  under  the  Law  of  1826, 
which  was  inoperative,  not  because  it  was  in 
derogation  of  the  Constitution,  but  because  it 
was  repealed  by  the  Law  of  1830,  which  pre- 
scribed a  different  manner  of  appointment. 
Slat.  1826,  p.  193;  1  R.  8.,  107,  sec.  9. 

I  think  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

By  Senator  Ely.  The  question  involved  in 
the  consideration  of  this  cause  is,  whether  the 
Legislature  has  the  constitutional  right  to  di- 
rect the  mode  in  which  justices  in  cities  shall 
be  appointed. 

The  7th  section  of  the  4th  article  of  the  Con- 
stitution provides  that  "The  Governor  shall 
nominate,  and, with  the  consent  of  the  Senate, 
shall  appoint  all  judicial  officers,  except  jus- 
tices of  the  peace."  The  remaining  part  of 
that  section  relates  to  the  mode  of  appointing 
justices  of  the  peace  in  the  several  towns,  and 
has,  by  an  amendment  of  the  Constitution, 
been  abrogated.  Hence  it  follows,  that  justices 
of  the  peace,  although  they  may  be  judicial 
O1O*]  officers,  *are  not  to  be  appointed  by 
the  Governor  and  Senate  under  that  clause  of 
the  Constitution. 

Besides  justices  of  the  peace  in  the  several 
towns,  there  are  justices  in  the  cities,  denom- 
inated police  justices,  special  justices,  assistant 
justices,  justices  of  the  Marine  Court,  and  jus- 
tices of  the  justices'  court — six  classes  of  jus- 
tices, which  were  known  and  existed  at  the 
time  the  new  Constitution  was  adopted.  It  is 
not  to  be  supposed  that  the  Convention, which 
framed  the  Constitution,  composed  of  men  of 
the  first  distinction,  representing  every  portion 
of  the  State,  the  cities  as  well  as  the  country, 
would  have  suffered  the  appointment  of  so 
numerous  and  important  a  class  of  officers  to 
pass  unprovided  for;  and,  indeed,  they  did 
not.  The  7th  section,  which  was  afterwards 
amended,  -provided  for  the  appointment  of 
justices  of  the  peace  in  the  several  towns;  the 
14th  section  provides  for  the  appointment  of 
the  special  justices,  and  the  assistant  justices 
of  the  City  of  N.  Y. ;  and  the  next  succeeding 
section  provides  for  the  appointment  or  elec- 
tion of  every  officer  then  existing,  and  not 
otherwise  provided  for,  and  for  the  election  or 
appointment  of  all  officers,  whose  offices  might 
thereafter  be  created  by  law.  This  construc- 
tion of  the  Constitution  gives  to  the  Governor 
and  Senate  the  powerof  appointing  all  judicial 
officers,  except  justices  of  the  peace;  to  the 
Common  Council  of  the  City  of  N.  Y.  the 
power  of  appointing  special  justices  and  assist- 
ant justices  in  that  city;  to  the  people  the  pow- 
er 01  electing  justices  of  the  peace  in  the  several 
towns;  and  to  the  Legislature  the  power  to  di- 
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rect  by  law  the  election  or  appointment  of  all 
officers  not  enumerated  in  that  fundamental 
rule  of  action,  and  also  of  all  officers  whose 
offices  might  thereafter  be  created  by  law. 
This  interpretation  of  the  Constitution  makes 
that  instrument  plain,  intelligible  and  consist- 
ent, well  worthy  of  the  high  character  which 
its  framers  sustained  for  patriotism  and  su 
perior  wisdom.  To  my  mind,  it  is  very  evi- 
dent that  the  exception  in  favor  of  justices  of 
the  peace  is  general,  not  limited  to  the  town 
*justices  alone,  but  embraces  every  [*61 1 
description  of  justices  of  the  peace.  This  is 
the  plain  and  literal  meaning  of  the  language 
of  the  Constitution,  from  which  we  should 
never  depart,  unless  there  be  strong  evidence 
that  the  meaning  of  those  who  framed  the  in- 
strument, was  different  from  that  which  its 
language  imports.  Besides,  there  is  much  col- 
lateral evidence  to  show  that  it  was  not  the 
design  of  the  Convention  to  give  to  the  Gover- 
nor and  Senate  the  power  of  appointing  any 
class  of  justices.  Gov.  Yates,  in  his  message 
to  the  Legislature  in  1823,  the  first  Legislature 
after  the  adoption  of  the  Constitution,  in  di- 
recting their  attention  to  the  passing  of  such 
laws,  as  had  become  necessary  under  the  exist- 
ing Constitution,  uses  the  following  language: 
"There  are,  at  present,  a  very  considerable 
number  of  officers  for  whose  appointment  no 
constitutional  provision  exists,  other  than  a 
general  power  delegated  to  the  Legislature,  to 
regulate  the  manner  of  making  such  appoint- 
ments and  to  limit  their  duration.  Among 
these  are  the  offices  of  surrogate,  auctioneer, 
commissioner  to  take  acknowledgment  of 
deeds,  justices  in  cities,  and  some  others  not 
deemed  necessary  here  to  enumerate."  This 
opinion  of  the  chief  magistrate  of  the  State 
should  have  great  weight  in  determining  the 
sense  in  which  the  language  of  the  Constitu- 
tion should  be  understood.  But  this  is  not  all; 
we  have  also  the  opinions  of  members  of  the 
Convention,  in  the  published  debates  of  that 
body,  which  go  far  in  corroboration  of  the 
views  expressed  by  the  Executive.  When  the 
section  relative  to  officers,  whose  appointment 
was  not  provided  for  by  the  Constitution,  was 
under  consideration.  Mr.  Jay  said:  "A  very 
large  number  of  offices  had,  by  this  section, 
been  left  to  the  disposal  of  the  Legislature  and 
were  to  be  filled  in  such  manner  as  that  body 
might  from  time  to  time  direct.  He  believed 
the  whole  number  of  appointments,  for  which 
no  provision  had  been  made,  and  which  it  had 
been  decided  to  throw  into  the  hands  of  the 
Legislature,  amounted  to  two  or  three  thou- 
sand." Mr.  Munro  observed  that  "it  appeared 
that  about  *three  thousand  offices  had  [*61  2 
been  left  at  the  disposal  of  the  Legislature. 
Had  he  been  aware  of  the  extent  of  the  appoint- 
ing power,  for  the  exercise  of  which  no  pro- 
vision had  been  made,  be  should  on  former 
occasions  have  voted  differently."  Further 
quotations  from  these  debates  are  unnecessary. 
1  have  seen  nothing  in  them  in  relation  to  jus- 
tices in  cities,  other  than  special  and  assistant 
justices  in  the  City  of  N.  Y.:  but  there  is 
abundant  evidence  that  a  very  numerous  class 
of  officers  was  not  directly  provided  for,  and 
it  is  reasonable  to  suppose  that  among  them 
were  justices  in  cities. 

The  Constitution,  in  express  terms,  denies 
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to  the  Governor  and  Senate  the  power  of  ap- 
pointing the  most  important  class  of  justices 
of  the  peace.  To  confer  upon  the  highest  ap- 
pointing power  of  the  State,  the  power  to  ap- 
point the  minor  officers,  while  the  power  to 
appoint  the  higher  and  more  important  officers 
of  the  same  class  is  withheld  from  them,  is  in- 
consistent with  the  harmony  which  pervades 
every  part  of  the  Constitution.  Believing  this 
to  be  the  obvious  meaning  of  the  Constitution, 
I  have  no  hesitation  in  saying  that  the  Legis- 
lature had  power,  when  it  granted  a  city  char- 
ter to  Rochester,  to  declare  the  mode  in  which 
the  justices  of  that  city  should  be  appointed, 
and  whatever  that  mode  might  be,  whether  by 
the  Governor  and  Senate,  or  by  the  Common 
Council  or  by  the  people,  that,  by  complying 
with  the  provisions  of  the  law,  the  appoint- 
ment becomes  valid  and  constitutional. 

In  the  case  of  People  v.  Kane,  which  is  sub- 
mitted as  a  part  of  the  argument  in  the  discus- 
sion of  this  case,  the  decision  of  the  Supreme 
Court  was  correct,  but  not  for  the  reason  as 
signed  by  the  judge,  that  the  Law  of  1826  was 
unconstitutional  and  void;  but  because  it  was 
repealed  in  1830.  Kane  had  been  appointed  in 
1838  to  the  office  of  a  police  justice  in  the  City 
of  Albany  contrary  to  law,  or  rather  without 
law,  and  the  case  might  have  been  decided 
without  a  constitutional  argument  on  a  law, 
which  had  been  solemnly  repealed.  The  Gov- 
613*]  ernor  and  Senate  *have  power  to  ap- 
point a  police  justice  in  the  City  of  Albany, 
not  by  the  7th  section  of  the  4th  article  of  the 
Constitution,  but  by  authority  of  statute  law; 
and  the  authority  for  the  Legislature  to  pass 
such  law,  is  found  in  the  15th  section  of  that 
article.  The  court  in  that  case  came  to  a  right 
conclusion,  but  for  a  wrong  reason. 

In  the  case  before  us  I  shall  vote  for  a  rever- 
sal of  the  judgment  of  the  Supreme  Court. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  at  the  argument  of  the  cause,  ex- 
cept Senators  Hunter  and  Paige,  voted  in  the 
affirmative;  the  two  named  members  voted  in 
the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Explained-58  N.  Y.,  524;  5  Daly,  180. 

Cited  in-4  Hill,  388;  36Cal.,  237;  13  Mich.,  151, 163; 
1  Am.  Rep.,  241  (30  Iowa  — );  7  Atn.  Rep.,  693  (44  Miss. 
361). 


PECK  v.  YOUNG. 

Ejectment — Alienage — Citizenship  at  Dateof  Dec- 
laration of  Independence — What  Constituted. 

Alienage  cannot  be  set  up,  in  bar  of  a  recovery  in 
an  action  of  ejectment  by  the  daughter  of  a  person, 
who  became  a  citizen  of  the  IT.  S.  at  the  time  of  the 
Declaration  of  Independence,  although  the  parent 
was  a  native  of  Scotland  and  the  daughter  was  born 
there  in  1769,  married  and  remained  there  under  co- 
verture until  1825,  and  never  came  to  this  country 
until  1830. 


NOTE.— Citizenship—  What  constituted,  at  date  of 
Declaration  of  Independence. 

See  Fairfax  v.  Hunter,  7  Cranch,  603 :  Blight  v. 
Rochester,  7  Wheat.,  535;  Inglis  v.  Sailors  Suug 
Harbor,  3  Pet.,  99 :  Jones  v.  McMasters,  20  How.,  8; 
Hollingsworth  v.  Duane.  Wall.,  C.  C.,  51. 

As  to  effect  of  alienage,  see  Jackson  v.  Beach.  1 
Johns.  Cas.,  399,  note;  Jackson  v.  Lunn,  3  Johns. 
Gas.,  109,  note. 
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Whether  the  ability  of  the  plaintiff  to  take  and 
hold  real  estate  here  by  descent,  is  derived  from  the 
citizenship  of  the  father,  or  is  conferred  by  the  2d 
clause  of  the  4th  section  of  the  Act  of  Congress  of 
1802,  establishing  a  uniform  rule  of  naturalization. 
qucere. 

What  constituted  a  European  subject  of  Great 
Britain,  domiciled  here  at  the  time  of  the  Declara- 
tion of  Independence,  sa  citizen  of  the  U.  S.,  con- 
sidered. 

Citations— 2  Story,  Laws,  TJ.  S.,  852 ;  1  Id.,  76 ;  16 
Mass.,  235 ;  6  Cr..  177  ;  17  Pick.,  70 ;  7  Anne,  ch.  5 ;  4, 
Geo.  II.,  ch.  21 ;  13  Geo.  III.,  ch.  21 ;  1  Bl.,  373. 

ERROR  from  the  Supreme  Court.  Mary 
Young  brought  an  an  action  of  ejectment 
against  Samuel  Peck,  in  the  Superior  Court  of 
the  City  of  N.  Y.,  for  the  recovery  of  an  un- 
divided moiety  of  a  house  and  lot  in  the  City 
of  N.  Y.,  whereof  her  father,  James  Knox, 
died  seised  in  1823.  James  Knox  was  a  Scotch- 
man by  birth,  *and  came  to  this  State  [*O14 
in  1774,  leaving  his  daughter,  the  plaintiff  in 
this  case,  in  the  care  of  his  father,  her  mother 
having  previously  died.  He  remained  in  this 
State  until  his  death  having,  in  1816,  acquired 
the  property  in  question  by  purchase.  The 
plaintiff  was  born  in  Scotland  in  1769, and  was 
married  there  to  George  Young,  probably  pre- 
vious to  her  coming  of  age,  and  lived  with  him 
until  his  death,  in  1825,  and  remained  in  Scot- 
land until  1830,  when  she  came  to  this  State, 
and  in  1834  commenced  this  suit.  The  de- 
fendant, Peck,  was  a  tenant  of  the  grandchil- 
dren of  James  Knox,  who  are  the  children  of 
a  deceased  son  of  his  by  a  second  marriage.  It 
was  admitted  on  the  trial  that  James  Knox  was 
a  citizen  of  the  U.  S.  prior  to  the  year  1802, 
and  so  continued  till  his  death  ;  but  in  what 
manner  or  at  what  time  he  became  such  citizen 
was  not  shown.  There  was  no  evidence  what- 
ever as  to  whether  Knox  took  part  with  the 
country  in  the  revolutionary  struggle,  or  ad 
hered  to  the  enemies  of  the  State;  the  only  proof 
bearing  upon  the  subject  was  the  evidence  of  a 
British  soldier,  who  testified  that  he  saw  Knox 
in  1779,  on  Long  Island,  between  Bedford  and 
Jamaica,  and  that  Knox  at  that  time  followed 
the  occupation  of  a  pedler.  The  presiding  judge 
charged  the  jury  that  at  the  time  of  the  descent 
cast  Mary  Young  was  an  alien,  and  could  not 
take  any  part  of  her  father's  estate.  The  coun- 
sel for  the  plaintiff  excepted  to  the  charge,  and 
the  jury  found  a  verdict  for  the  defendant,  on 
which  judgment  was  entered.  The  plaintiff 
sued  out  a  writ  of  error,  and  the  Supreme 
Court  reversed  the  judgment  of  the  court  be- 
low and  directed  a  venire  de  now  to  be  issued. 
See  the  opinion  delivered  by  the  Chief  Justice, 
21  Wend.,  390,  et  seq.  Whereupon  the  defend- 
ant removed  the  record  into  this  court,  where 
the  case  was  argued  by, 

Messrs.  E.  Paine  and  B.  F.  Butler,  for 
plaintiff  in  error. 

Mr.  J.  Ant.hon,  for  defendant  in  error. 

* Points  submitted  and  argued  on  the  [*615 

part  of  the  plaintiff  in  error. 
I.  The  defendant  in  error,  on  the  facts  given 
in  evidence,  was  clearly  an  alien  at  the  time  of 
the  death  of  her  father,  and  as  such,  incapable 
of  taking  any  part  of  his  estate  as  heir,  unless 
made  a  citizen  of  the  U.  S.  by  the  2d  clause  of 
the  4th  section  of  the  Act  of  Congress  of  Apr. 
14  1802.  L.  of  U.  S..  Bior.  &  Dus.,  ed.,  Vol. 
Ill  p  478,  sec.  4;  2  Story,  ed.,  850;  2  Kent, 
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Com.,  50,  53;  Calvin's  case.  7  Co.,  25;  Jackson 
v   Lunn,  3  Johns.  Cas.,  109. 

II.  To  bring  a  party  claiming  the  benefit  of 
the  clause  in  question  within  the  same,  the 
facts  required  by  it  should  be  shown  affirma- 
tively by  such  claimant  ;   and  no  intendment 
could  be  made  on  the  argument  of  the  writ  of 
error  in  the  Supreme  Court,  and  none  can  be 
now  made,  to  help  out  any  defect  in  the  proof 
of  such  facts.     Harwood  v.  Goodright,  Cowp., 
92;  La  Frombois  v.  Jackson,  8 Cow.,  600;  Powell 
v.   Waters,  Id.,  680. 

III.  It  is  conceded  by  the  Supreme  Court, 
that  the  clause  in  question  was  only  intended 
to  apply  to  the  children  of  persons  who  were 
native  born  citizens,  or  who,  by  participating 
in  the  establishment  of  our  independence,  be- 
came original  citizens,  and  such  is,  undoubt- 
edly, its  true  construction  ;  but  the  defendant 
in  error  did  not  prove  either  of   these  facts  in 
respect  to  her  father,  James  Knox. 

1.  It  was  proved  and  admitted  that  he  was 
not  a  native  born  citizen. 

2.  Although  it  was  proved  that  he  left  Scot- 
land for  America  in  1774,  and  resided  in  N.Y. 
or  on  Long  Island,  yet  there  was  no  proof 
whatever  that  he  participated  in  the  establish- 
ment of  the  independence  of  the  U.  S.,  or  ad- 
hered to  the  new  government;  on  the  contrary, 
as  the  City  of  N.  Y.  and  Long  Island  were  in 
the  possession  of  the  British  troops  from  Sep. 
15,  1776,  to  Nov.  25.  1783,  the  presumption  is, 
that  he  adhered  to  Great  Britain,  and  such  is 
C16*]  also  the  *effect  of  the  evidence  given 
by  the  defendant  in  error.     Inglis  v.  Sailors' 
Snug  Harbor,  3  Pet.,  99,  126,179;  2  Kent.Com., 
41,  60;  KUham  v.  Ward,  2  Mass.,  236;  Gardner 
v.  Ward,  2  Mass.,  244,  n. •  Mcllvaine  v.  Cox,  4 
Cr.,  214. 

3.  The  admission  "  that  James  Knox  was  a 
citizen  of  the  U.  S.  prior  to  the  year  1802," 
does  not  imply  that  he  was  an  original  citizen. 
When    taken    in   connection   with   the  facts 
proved,  the  legal  intendment  is  that  he  had  be- 
come a  citizen  under  the  laws  of  a  State  or  by 
being  naturalized  prior  to  1802;  consequently, 
the  1st  and  not  the2d  clause  of  the  4th  section 
of  the  Act  of  1802,  was  made  for  the  defend- 
ant's case,  could  she  bring  herself  within  it. 
But  she  does  not  come  within  the  1st  clause, 
because  she  was  not  a  resident  when  her  father 
was  made  a  citizen. 

4.  On  the  facts  proved  and,  independently 
of  every  other  question  in  the  case,  the  defend- 
ant in  error  wholly  failed  in   the  attempt  to 
bring  herself  within  the  Act  of  1802;  and  the 
judge  was,  therefore,  right  in  instructing  the 
jury  that  she  was  an  alien  at  the  time  of  the 
descent  cast. 

IV.  The  defendant  in  error  was  not  within 
the  provision  referred  to,  because  neither  par 
ent  was  a  citizen  of  the  U.  S.  at  the  time  of 
her  birth.     The  intention  of  the  Act  was  to 
protect  children  born  abroad,  after  the  exist- 
ence of  the  U.  S.,  and  of  parents  who.  at  the 
time  of  the  birth  of  such  children,  were  Ameri- 
can citizens.     Calvin's  case,  7  Co.,  17.  18  b  ; 
Vat.,  b.  I.,  ch.  19,  sees.  212,  215 ;  Puff.,  b.  7, 
ch.  2,  sec.  20;  Co.  Litt.,  129  a;  2  Chit.  C.  L., 
108,  114;  25  Edw.  III.,  stat.  2;  7  Anne,  ch.  5; 
10  Anne,  ch.  5;  4  Geo.  II..  ch.  21;  1  Bl.  Com., 
873;  Doe  v.  Jones,  4  T.  R,  300;  Harg.  Notes  to 
Co.  Litt.,  8  a,  n.  1  ;  Act  of  Cong,  of  Mar.  26, 
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1790,  2  Bior.  &  Du.,  82;  1  Story,  76;  Act,  Jan. 
28.  1795.  2  Bior.  &  Du.,  436,  sec.  8  ;  1  Story, 
380;  Act,  Apr.  14,  1802,  3  Bior.  &  Du..  478, 
sec.  4;  2  Story.  850;  *Jacksonv.  White,  [*617 
20  Johns.,  324  ;  2  Kent,  Com.,  50,  51. 

V.  The  defendant  in  error  was  not  within 
the  provision  referred  to,  because  her  mother 
never  was  a  citizen  ;  whereas,  the  statute  re- 
quires that  both  parents  shall  be  or  have  been 
citizens.     Same  cases  as  under  last  point. 

VI.  The  provision  in  question  must  be  taken 
in  connection  with  the  political  history  of  the 
U.  S.,  with  the  general  rules  of  law  in  regard 
to  aliens, with  other  Acts  of  Congress  in  part 
materia,  and  with  the  general  policy  of  the  U. 
S.  as  an  independent  government.     When  so 
considered,   its  true    construction    is  that  it 
tenders  to  every  person  born  abroad  of  parents 
who  were  either  native  born  or  original  citi- 
zens of  the  U.  S.,  the  right  of  citizenship,  pro- 
vided such  person  shall  elect  to  avail  Himself 
thereof;  butit  does  not,  per se and  independent- 
ly of  such  election,  impose  upon  him  the  bur- 
dens or  entitle  him  to  the  privileges  of  an 
American  citizen. 

1.  The  great  object  of  this  provision  and  of 
all  the  other  provisions  of  the  Acts  of  Congress 
on  the  subject  of  naturalization,  was  to  define 
the  political  condition  of  the  persons  referred 
to,   and  to  determine  what  persons,   though 
born  out  of  the  U.  S.,  shall  be  deemed  citizens 
thereof.  The  question  whether  or  not  any  par- 
ticular class  of  persons  shall  be  capable  of  tak- 
ing land  by  descent,  is  left  to  be  settled  by  the 
local  laws  and  is  only  incidentally  affected  by 
the  legislation  of  Congress. 

2.  All  the  provisions  of  the  Acts  of  Congress 
in  regard  to  naturalization  imply,  from  their 
very  nature,  that  the  party  who  is  to  be  in- 
cluded therein, elects  to  be  considered  an  Amer- 
ican citizen,  and  to  avail  himself  of  the  po- 
litical rights  belonging  to  a  citizen.  Vat.,  b.  I., 
ch.  19,  sec.  214  ;  1  Kent,  Com.,  76,  79  ;  2  Id., 
40,  41,  47;  Kelly  v.  Harrison.  2  Johns.  Cas.,  30; 
Jackson  v.  White,  20  Johns.,  313,  324;  Kelham 
v.  Ward,  2  Mass.,  236  ;  Campbell  v.  Gordon,  6 
Cr.,  176  ;  Doe  v.  Acklnm,  2  Barn.  &  C..  779  ; 
Inglis  v.  Sailors'  Snug  Harbor,  3  Pet.,  99,  122, 
160,  and  cases  *there  cited.  [*618 

3.  Such  election  is  to  be  evinced  in  the  case  of 
an  adult  born  under  a  foreign  government,  by 
his  becoming  an  actual  resident  of  the  U.  S., 
accompanied  by  a  dechiralion  of  his  intention 
to  become  a  citizen.     Minors,  so  long  as  they 
are  incapacitated  from  making  an  election  for 
themselves,  will,  as  a  general  rule,  be  consid- 
ered as  following  the  condition  of  their  pa- 
rents, subject  to  the  right  of  disaffirmance,  with- 
in a  reasonable  time  after  the  termination  of 
their  minority ;  but,  under  peculiar  circum- 
stances, minors  who  have  arrived  at  years  of 
discretion,  will  be  deemed  to  have  made  their 
election  before  reaching  the  age  of  twenty  one. 
Acts  of  Cong,  from  1790,  above  cited  ;  also, 
Act,  Mar.  26,  1804;  3  Bior.   &  Du.,  614;  2 
Story,  942;  Act,  Mar.  3.  1813,  sec.  12;  4  Bior. 
&  Du.,  512;  2  Story,  1304;  Act,  July  30,  1818; 
4  Bior.  &  Du.,  585  ;  2  Story,  1354  ;  Act,  Mar. 
22,  1816.  Vol.  VI..  23;  3  Story,  1539;  Act,  May 
26,  1824,  Vol.  VII.,  319 ;  3  Story,  1973. 

4.  Whatever,  therefore,  may  be  the  general 
words  of  any  Act  of  Congress  on  this  subject, 
they  must  be  construed  with  the  implied  qualifl- 
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cation,  that  persons  who  elect  to  reside  within, 
to  adhere  to  and  to  be  subjects  of  a  foreign 
State  are,  so  long  as  such  adherence  and  subjec- 
tion continue,  not  American  citizens  but  aliens. 

1  Bl.  Com.,  60-62;  1  Kent,  Com.,  463-466:  6 
Bac.  Abr.,  tit.  Stat.  I.,  sees.  3-5,  and  cases  there 
cited;  Dwar.  Stat.,  pt.  3,  pp  690,  693,  694  700 
703.  734-738  ;  U.  8.  v.  Fisher,  2  Cr.,  386,  387. 

VII.  The  defendant  in  error  did  not,  at  any 
time  before  the  descent  cast,  elect  to  avail  her- 
self of  the  privilege  tendered  by  the  Act  of 
1802,  or  evince  any  intention  so  to  do;  but,  on 
the  contrary,  she  elected  to  be  and  continued 
to  remain,  until  long  after  the  descent  cast,  a 
British  subject. 

1.  By  the  Treaty  of  1783,  the  defendant  in 
error,  being  a  native  born  subject  of  Great 
Britain,  and  being  then  over  the  age  of  13 
years,  and  residing  under  and  adhering  to 
the  Government  of  Great  Britain,  was  left  a 
619*]  British  subject  *and  fixed  in  that  con- 
dition, notwithstanding  her  minority  and  the 
residence  of  her  father  in  theU.  S.  1  Bl.Com., 
368;  Kelham  v.  Ward,  2  Mass.,  236;  Doe  v.Ack- 
lam,  2  Barn.  &  C.,779;  S. G., 9  Com.  L.  R..  338; 
Doe  v.  Mulcaster,  5  Barn.  &  C.,  771;  S.  G.,  12 
Com.  L.  R,  374;  Shanks  v.Dupont,  3  Pet., 343, 
247,  268;  Inglis  v.  Sailors'  Snug  Harbor,  3  Pet., 
99;  Puff.,  lib.  8,  ch.  11,  sec.  9.  2.  The  defend- 
ant in  error  resided  continually  in  Great  Brit- 
ain until  after  the  death  of  her  father.  3.  Her 
marriage  to  a  British  subject  was  no  disability 
in  law  to  excuse  the  non-claim  of  political 
rights  in  the  U.  S.,  but,  on  the  contrary,  con- 
firmed her  character  as  a  British  subject.  Kel 
ly  v.  Harrison,  2  Johns.  Cas.,  30  ;  Shanks  v. 
Dapont,  3  Pet.,  242. 

Points  submitted  and  argued  for  defendant  in 
error. 

I.  James  Knox,  the  father  of  Mary  Young, 
the  defendant  in  error,  having  arrived  in  this 
country  in  1774,  and  having  continued  a  resi- 
dent until  his  decease,  in  1823,  is  to  be  consid- 
ered a  natural  born  citizen.  Gardner  v.  Ward, 

2  Mass.,  344,  n.;  Dawson  v.  Godfrey,  4  Cr.,331; 
Blight  v.  Rochester,!  Wh.,  535;  Cttmmington v. 
Springfield,  2  Pick.,  394;  Inglis  v.  Sailors'  Snug 
Harbor,  3  Pet.,  126;  3  Story,  Const.,  571;  Doe 
v.  Arden,  2  Barn.  &  C.,  779;  Hebron  v.  Colches- 
ter, 5  Day,  169;  Const.  N.Y.,  sec.  35;  1  Burge. 
Ool.  L.,  724. 

II.  The  defendant  in  error,  at  the  time  of 
the  Declaration  of  Independence,  being  an  in- 
fant, was  bound  by  the  election  of  her  father, 
and  became,  also,  a  citizen  independent  of  any 
positive  statute.     Same  cases.     2  Kent,  Com., 
33;  Bacon  v.  Bacon,  Cro.  Car.,  602. 

III.  If  she  possessed  the  right  of  electing 
when  she  attained  the  age  of  21,  she  did  not  then 
possess  the  power,  being  sub  potentate  viri.     Id. 

IV.  At  the  time  of  the  death  of  her  father, 
in  1823.  she  was  still  covert  and,  therefore, un- 
62O*]  der  the  operation  of  her  *father's  elec- 
tion, which  made  her  at  the  time  of  descent 
cast  a  citizen,   and   possessed  of  inheritable 
blood.     Id. 

V.  When  she  became  discovert,  upon  the 
death  of  her  husband,  in  1826,  she  immediate- 
ly exercised  her  election,  and  confirmed  the 
acts  of  her  father,  thus  becoming  a  citizen  ab 
initio.    Id. 

VI.  Independent  of  these  conclusions  of 
'Common  law,  she  became  a  citizen,  and  capa- 

WEND.  26 


ble  of  inheriting,  by  the  Act  of  Congress  of 
Apr.  14,  1802.  Campbell  v.  Gordon,  6  Cr..  176; 
Davis  v.  Hall,  \  Nott  &  McC.,  292;  2  Kent, 
Com.,  44;  Charles  v.^Monson  &  Brimfidd  Mfg. 
Co.,  17  Pick.,  70;  'Manchester  v.  Boston,  16 
Mass.,  230;  1  R,  3,  p.  7,  Hussey,  Ch.  J.;  2 
Kent,  43;  25  Edw.  III.,  ch.  2;  29  Car.  II.,  ch.  6; 
7  Anne,  ch.  5;  4  Geo.  II.,  ch.  21;  13  Geo.  III., 
ch.  2;  Act  Cong.,  1790;  2  Bior.,  82;  1795.  Id.; 
1798;  3,  Id.,  61;  1802,  Id.,  475;  1804,  Id.,  614. 

VII.  This  statute  expressly  confers  the  ben- 
efit of  citizenship  on  the  children  of  the  citi- 
zen, without  requiring  any  act  of  residence  or 
election,    and  gives  them  inheritable    blood 
wherever  they  may  reside. 

VIII.  The  only  qualification,  or  restriction, 
contained  in  the  statute,  relates  to  the  descent 
of  such  rights  to  the  issue  of  such  children, 
such  descent  being  prohibited  unless  the  fa- 
ther has  resided  in  the  U.  S. 

IX.  If,  contrary  to  the  plain  terms  of  the 
Act,  the  defendant  in  error  was  bound  to  elect, 
she  has  done  so  within  a  reasonable  time  after 
she  possessed  the  power. 

After  advisement  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  This  case  turns  upon 
the  capacity  of  Mary  Young  to  inherit  lands 
from  her  father  in  this  State  which  he  pur- 
chased in  1816,  and  owned  at  the  time  of  his 
death,  in  1823.  James  Knox,  the  father,  was 
a  native  of  Scotland,  and  emigrated  to  this 
country  in  1774,  leaving  his  daughter  Mary, 
then  an  infant  2  or  3  years  of  age,  under  the 
care  of  her  paternal  grandfather.  She  subse- 
quently *tnarried  in  Scotland,  and  con-  [*621 
tinued  there  until  after  the  death  of  her  hus- 
band, in  1826,  and  then  came  to  this  country 
witii  her  daughter,  and  claimed  part  of  her 
father's  estate  by  descent. 

The  evidence  in  the  case  satisfactorily  es- 
tablishes the  fact  that  her  father  became  a  citi- 
zen of  the  U.  S. ,  or  rather  of  the  State  of  N. 
Y.,  upon  the  disruption  of  the  ties  of  allegi- 
ance, by  which  the  people  of  this  country  were 
originally  bound  to  the  British  Crown.  As  to 
those  who  were  born  before  that  time,  it  is 
immaterial  whether  they  were  born  in  this 
country  or  in  any  other  part  of  the  British  do- 
minions; for,  upon  the  separation  of  this  coun- 
try from  the  Crown  of  Great  Britain,  in  1776, 
every  British  born  subject  who  was  domiciled 
in  the  U.  S.,  and  who  did  not  continue  to  ad- 
here to  the  former  government,  and  elect  at 
the  termination  of  our  revolutionary  struggle 
to  continue  his  allegiance  to  that  government, 
and  to  retire  from  this  country,  became  a  citi- 
zen of  the  new  government  within  the  bounds 
of  which  he  was  thus  domiciled  at  the  declara- 
tion of  our  independence.  We  date  the  sever- 
ance of  the  ties  of  allegiance  from  July  4, 1776, 
while  in  England  the  separation  of  the  two 
countries  is  not  considered  to  have  taken  place 
until  the  Treaty  of  Peace  in  1783;  so  that  there 
may  be  cases  of  children  born  in  the  U.  S.  be- 
tween those  two  periods,  whose  parents  were 
not  domiciled  in  either  country  at  the  termina- 
tion of  the  contest,  who  have  never  made  any 
election  on  the  subject  of  their  allegiance,  who 
may  be  entitled  to  inherit  lands,  or  to  transmit 
them  by  descent,  in  both  countries. 

In  this  case,  however,  James  Knox  was  re- 
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siding  here  at  the  time  of  the  Declaration  of 
Independence,  and  continued  to  reside  here 
until  his  death,  nearly  60  years  afterwards; 
and  as  there  is  no  evidence  that  he  ever  ad- 
hered to  the  enemies  of  this  country,  during 
any  part  of  the  revolutionary  struggle,  he 
must  be  considered  a  citizen  of  this  State  from 
the  time  of  the  Declaration  of  Independence, 
in  the  same  manner  as  if  he  had  been  born 
B22*]  here.  The  question  then  'arises, 
whether  his  infant  daughter,  who  had  been 
left  by  him  in  Scotland  in  1774,  and  who  was 
still  an  infant,  not  only  at  the  time  he  became 
a  citizen  of  this  State,  but  also  at  the  time  of 
the  Treaty  of  Peace  in  1783,  is  entitled  to  the 
rights  of  citizenship  here,  either  by  this  trans- 
fer of  the  allegiance  of  her  father,  or  by  virt- 
ue of  the  4th  section  of  the  Naturalization  Act 
of  Apr.,  1802. 

The  learned  Chief  Justice,  who  delivered  the 
opinion  of  the  Supreme  Court,  has  put  his  de- 
cision in  her  favor  upon  the  latter  ground. 
That  section  provides  that  "The  children  of 
persons  duly  naturalized  under  any  laws  of 
the  U.  S. ,  or  who,  previous  to  the  passage  of 
any  law  on  that  subject  by  the  Government  of 
the  U.  S.,  may  have  become  citizens  of  any 
one  of  the  States,  under  the  laws  thereof,  be- 
ing under  the  age  of  21  years  at  the  time  of 
their  parents  being  so  naturalized  or  admitted 
to  the  rights  of  citizenship,  shall,  if  dwelling 
in  the  U.  S.,  be  considered  as  citizens  of  the  U. 
S. ;  and  the  children  of  persons  who  now  are 
or  have  been  citizens  of  theU.  S.  shall,  though 
born  out  of  the  limits  and  jurisdiction  of  the 
U.  S.,  be  considered  as  citizens  of  the  U.  S. ; 
provided  that  the  right  of  citizenship  shall  not 
descend  to  persons  whose  fathers  have  never 
resided  within  the  U.  S."  2  Story,  L.  U.  S., 
852.  I  cannot  believe  it  was  the  intention  of 
Congress  to  extend  the  2d  clause  of  this  sec- 
tion to  all  children  of  any  person  who  then 
was,  or  ever  had  been,  a  citizen  of  the  U.  S., 
without  reference  to  the  time  of  the  birth  of 
such  children  or  the  country  to  which  the  par- 
ent owed  allegiance  at  the  time  of  such  birth. 
Such  a  construction  appears  to  be  inconsistent 
with  the  previous  clause  of  the  same  section. 
It  would  also  give  the  rights  of  citizenship  to 
all  the  refugees  who  left  the  country  at  the 
Treaty  of  Peace,  1783,  provided  their  parents 
remained  in  this  country  and  became  citizens 
thereof.  The  previous  clause  had  in  terms  re- 
stricted the  naturalization  of  children  by  the 
naturalization  of  the  parents  to  such  children 
623*]  as  *were  at  the  time  of  the  passing  of 
that  Act  dwelling  in  the  U.  S.,  and  who  were 
under  age  at  the  time  of  the  naturalization  of 
the  parent ;  and  if  the  2d  clause  is  limited  to 
children  born  out  of  the  U.  S.,  whose  parents 
were  citizens  of  the  U.  S.  at  the  time  of  such 
birth,  it  is  perfectly  consistent  with  the  restric- 
tion in  the  previous  clause.  But  the  construc- 
tion adopted  by  the  Supreme  Court  would  give 
to  every  child  of  a  foreigner  who  had  been  nat- 
uralized here  previous  to  Apr.,  1802,  the  rights 
of  citizenship,  although  such  child  was  an 
adult  at  the  time  its  father  was  naturalized, 
and  had  never  been  in  the  U.  S.  I  think  the 
object  of  the  2d  clause  of  the  section  was  to 
change  the  common  law  rule,  that  the  child  of 
a  citizen,  if  born  in  a  foreign  country,  was  an 
alien. 
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The  original  Act  of  Mar.,  1790.  1  Story,  L. 
U.  S.,  76,  contained  the  following  provision 
on  the  same  subject :  "And  the  children  of 
citizens  of  the  U.  8.  that  may  be  born  beyond 
sea,  or  out  of  the  limits  of  the  U.  8.,  shall  be 
considered  as  natural  born  citizens."  This  Act 
also  contained  the  same  proviso,  that  this  right 
of  citizenship  should  not  descend  to  persons 
whose  fathers  had  never  been  residents  of  the 
U.  8.  In  other  words,  if  a  citizen  of  the  U.  S. 
should  have  a  son  born  in  a  foreign  country, 
such  son  should  be  considered  a  citizen  of  the 
U.  S.,  notwithstanding  his  foreign  birth.  But 
if  such  son  continued  to  reside  abroad,  his 
children  should  not  have  this  privilege  of  citi- 
zenship, although  their  father  was  entitled  to 
the  rights  of  citizenship,  under  this  clause  of 
the  statute,  at  the  time  of  the  birth  of  his  chil- 
dren. 

The  3d  section  of  the  Act  of  Jan.,  1795, 
which  was  substituted  for  the  Law  of  1790, 
contained  the  following  provision  on  the  sub- 
ject: "The  children  of  persons  duly  natural- 
ized, dwelling  within  the  U.  S.,  and  being  un- 
der the  age  of  21  years  at  the  time  of  such  nat- 
uralization, and  the  children  of  citizens  of  the 
U.  S  ,  *born  out  of  the  limits  and  juris-[*624 
diction  of  the  U.  8.,  shall  be  considered  as  cit- 
izens of  the  U.  S.,"  with  a  similar  restriction, 
that  the  right  should  not  descend  to  persons 
whose  fathers  had  never  been  residents  of  the 
U.  S.  These  two  statutes  clearly  intended  to 
embrace  but  two  classes  of  cases.  First,  the 
children  of  aliens,  who  were  under  age  and  re- 
siding in  the  U.  S.  at  the  time  of  the  natural- 
ization of  their  parents;  and,  second.  Children 
born  out  of  the  U.  S.,  whose  parents  or  fathers 
were  citizens  of  the  U.  8.  at  the  time  of  such 
birth;  and  the  Act  of  1802  was  altered  so  as  to 
embrace  not  only  the  children  of  parents  who 
were  then  citizens,  who  might  be  born  out  of 
the  U.  S. ,  but  also  all  children,  born  out  of  the 
U.  S.,  whose  parents  were  citizens  at  the  time 
of  the  birth  of  such  children,  although  such 
parents  were  then  dead;  so  as  to  make  the  stat- 
ute retroactive  in  this  respect.  16  Mass.,  235. 
The  transposition  of  the  language  of  the  1st 
clause  in  the  substituted  Act  of  1802,  has  been 
held  also  to  embrace  the  children  of  natural- 
ized persons,  who  were  in  their  infancy  at  the 
naturalization  of  the  parent,  if  residing  in  the 
U.  S.  at  the  time  of  the  passage  of  that  Act, 
although  they  were  not  here  at  the  time  of 
such  naturalization  of  their  parents.  Camp- 
bettv.  Gordon,  6  Cr,  177.  The  case  referred 
to  on  the  argument,  of  Charles  v.  Monson  & 
Brimfield  Mfg.  Co.,  17  Pick.,  70,  is  not  an  au- 
thority for  the  construction  given  to  the  4th 
section  of  the  Act  of  1802  by  the  Supreme 
Court;  for,  by  examining  that  case,  it  will  be 
seen  that  the  father  of  Miranda  Charles  was  a 
citizen  of  the  U.  8.,  when  he  removed  to  Mon- 
treal in  1790,  and  afterwards  at  the  time  of  her 
birth. 

I  think,  however,  upon  the  other  ground, 
the  daughter  of  Knox  is  entitled  to  claim  the 
privilege  of  a  citizen  of  the  U.  S.  I  consider 
it  established  by  the  proofs,  that  the  father 
was  domiciled  here  both  at  the  time  of  our 
Declaration  of  Independence  and  at  the  Treaty 
of  Peace  in  *1783;  and  his  daughter  [*625 
then  being  an  infant,  and  not  emancipated  by 
marriage,  her  legal  domicil  followed  that  of 
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her  father  and  natural  guardian,  although  he 
left  her  with  his  father  at  Paisley.  It  does  not 
distinctly  appear  when  the  mother  died.  I  in- 
fer, however,  from  the  testimony,  that  she  was 
probably  dead  at  the  time  the  father  came  to 
this  country  in  1774.  But  if  she  was  living, 
the  domicil  of  the  husband  was  her  domicil 
during  the  marriage,  even  if  she  had  not  act- 
ually left  her  domicil  of  origin,  unless  there 
was  an  intention  to  separate  permanently  from 
him;  and  the  domicil  of  the  father  is  the  dom- 
icil of  his  child  during  its  infancy  and  before 
emancipation.  The  father  being  domiciled  in 
this  country,  therefore,  she  became  a  citizen 
of  this  State  by  the  disruption  of  the  ties  of  al- 
legiance of  herself  and  her  father  to  the  Crown 
of  Great  Britain;  and  if  she  had  come  here 
when  she  became  of  age,  and  capable  of  act- 
ing for  herself,  even  after  the  peace  of  1783,  I 
think  no  one  can  reasonably  doubt  that  she 
could  not  have  retransf erred  her  allegiance  by 
marrying  a  British  subject  and  going  to  Scot- 
land to  reside;  and  if  she  was  an  American  cit- 
izen and  legally  domiciled  here  with  her  father, 
although  actually  left  by  him  in  Scotland  for 
nurture,  the  fact  of  her  marrying  in  that  coun 
try  after  her  rights  as  an  American  citizen  had 
become  complete  at  the  close  of  the  war,  would 
not  deprive  her  of  the  capacity  to  take  lands 
by  descent  here,  although  from  the  time  of  her 
marriage  there  her  domicil  became  that  of  her 
husband  and  continued  such  until  she  changed 
it  again  after  his  death.  The  marriage  of  a 
daughter,  even  under  age,  is  an  immediate 
emancipation  from  the  control  of  her  father, 
and  by  such  marriage  she  has  the  power  of 
changing  her  domicil  to  that  of  her  husband, 
which  she  could  not  otherwise  have  changed 
by  her  own  election  during  her  minority  :  but 
as  she  was  not  of  a  proper  age  to  contract  mat- 
rimony until  after  her  status  in  respect  to  her 
allegiance  to  this  country  was  fixed  by  the  close 
of  the  Revolution,  her  marriage,  which  must 
have  taken  place  subsequent  to  that  event, 
626*]  *could  not  deprive  her  of  the  right  to 
inherit  lands  here. 

I  must,  therefore,  say  that  the  charge  of  the 
judge  of  the  Superior  Court,  that  Mary  Young 
was  an  alien  at  the  time  of  the  death  of  her 
father  and  could  not  take  any  part  of  his  es- 
tate by  descent,  was  erroneous,  and  I  shall  ac- 
cordingly vote  for  an  affirmance  of  the  judg- 
ment of  the  Supreme  Court,  reversing  that  de- 
cision, and  awarding  a  venire  de  novo  ;  though 
for  a  different  reason  than  that  given  by  the 
learned  Chief  Justice. 

Senator  Ely  remarked  that,  in  his  judgment, 
the  Act  of  Congress  of  1802  does  not  reach  the 
case  under  consideration.  The  1st  clause  of 
the  Act  embraces  only  children  who  were  un- 
der 21  years  of  age,  and  dwelt  in  the  U.  S.  at 
the  time  of  the  naturalization  of  their  parent; 
and  the  2d  clause  provides  only  for  that  class 
of  children  who  might  be  born  after  the  pas- 
sage of  the  Act,  "of  persons  who  now  are  or 
have  been  citizens  of  the  U.  S."  Mary  Young 
was  born  without  the  U.  S.  long  before  the 
passage  of  this  Act  and,  therefore,  does  not 
come  within  the  last  clause  of  the  above  sec- 
tion; and  there  is  no  pretense  that  she  comes 
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within  the  1st  clause.     She  is,  therefore,  an 
alien,  and  not  entitled  to  inherit. 

By  Senator  Scott.  The  sole  question  in  this 
case  is,  whether  Mary  Young,  the  defendant 
in  error,  is  a  citizen  of  the  U.  S.  Her  father, 
James  Knox,  a  native  of  Scotland,  arrived  in 
N.  Y.  in  1774,  and  continued  here  until  his  de- 
cease in  1823.  The  defendant  was  born  in 
Scotland  in  Nov.,  1769,  and  was  a  resident 
there;  she  was  married  in  1789  while  an  infant; 
her  husband  died  in  1827  or  1828;  she  arrived 
in  the  U.  S.  about  1831,  and  has  continued  to 
reside  here  ever  since. 

James  Knox  was  an  inhabitant  of  the  Colony 
of  N.  Y.  in  1774,  when  the  first  Congress  "Re- 
solved, That  *our  ancestors,  who  first  [*627 
settled  these  colonies,  and  were,  at  the  time  of 
their  emigration  from  the  mother  country,  en- 
titled to  all  the  rights,  liberties  and  immunities 
of  free  and  natural  born  subjects  within  the 
realm  of  England  ;  and  that  by  such  emigra- 
tion they  by  no  means  forfeite'd,  surrendered 
or  lost  any  of  those  rights;  but  they  were,  and 
their  descendants  now  are,  entitled  to  the  exer- 
cise and  enjoyment  of  all  such  of  them  as  the 
local  and  other  circumstances  entitled  them 
to  exercise  and  enjoy."  Marshall,  American 
Colonies. 

James  Knox  was  a  resident  of  the  Colony 
of  N.  Y.  at  the  time  our  independence  was  de- 
clared and,  as  a  natural  born  British  subject, 
he  was  placed  on  an  equal  footing  with  all 
British  subjects,  inhabitants  of  the  Colony  at 
that  time.  Uniting  in  the  act  of  separation, 
together  with  a  residence  under  the  new  gov- 
ernment, was  all  that  could  be  required  ;  he 
was  an  original  citizen,  whose  political  birth 
commenced  with  the  national  birth.  It  was 
not  necessary  that  he  should  have  taken  an  act- 
ive part  in  favor  of  the  Revolution  by  fighting 
their  battles,  or  by  participating  in  their  coun- 
cils. There  is  no  evidence  that  he  took  side 
with  the  enemy,  nor  can  this  inference  be 
drawn  because  he  resided  within  the  lines  on 
Long  Island;  he  was  in  the  presence  of  and 
surrounded  by  a  powerful  hostile  army;  in  not 
adhering  to  the  King  at  that  time,  when  he 
could  have  done  so  with  safety  to  himself  and 
his  family,  shows  he  was  favorable  to  our  in- 
dependence. It  was  enacted  by  the  Statute  of 
7  Anne,  ch.  5 ;  4  Geo.  II.,  ch.  21,  and  13  Geo. 
III.,  ch.  21,  that  all  children  born  out  of  the 
King's  allegiance  whose  fathers  (or  grand- 
fathers by  the  fathers'  side)  were  natural  born 
subjects,  should  be  deemed  to  be  natural  born 
subjects  themselves  to  all  intents  and  purposes. 
1  Black.,  373.  These  statutes  show  what  were 
the  rights  of  Englishmen,  which  the  colonists 
resolved  that  they  and  their  descendants  were 
entitled  to  exercise.  The  Act  of  Congress  of 
1790,  declared  "that  the  children  of  citizens 
that  may  be  born  beyond  sea,  or  out  of  the 
limits  *of  the  U.  S.,  shall  be  considered  f*628 
as  natural  born  citizens  ;  provided  the  right 
of  citizenship  shall  not  descend  to  persons 
whose  fathers  have  never  been  residents  in  the 
U.  S."  The  Act  passed  Apr.  14,  1802,  sec.  4, 
provides  that  children  of  persons  duly  natural- 
ized, under  any  of  the  laws  of  the  U.  S.,  or 
who,  previous  to  passing  of  any  law  on  that 
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subject  by  the  Government  of  the  U.  S.,  may 
become  citizens  of  any  one  of  the  said  States 
under  the  laws  thereof,  being  under  the  age  of 
21  years  at  the  time  of  their  parents  being  so 
naturalized,  or  admitted  to  the  rights  of  citi- 
zenship, shall,  if  dwelling  in  the  U.  S.,becon- 
sidered  as  citizens  of  the  U,  S.  ;  and  the  chil- 
dren of  persons  who  now  are,  or  have  been 
citizens  of  the  U.  S.,  shall,  though  born  out  of 
the  limits  and  jurisdiction  of  the  U.  S..  be  con- 
sidered citizens  of  the  U.  S. 

The  first  clause  of  this  statute  provides  for 
two  cases :  the  children  of  persons  naturalized, 
or  specially  admitted  citizens  of  anyone  of  the 
States,  before  any  Act  of  Congress  passed  on 
this  subject.  This  appears  to  apply  to  persons 
previously  naturalized,  as  well  as  to  those  there- 
after to  be  naturalized,  and  is  prospective.  The 
2d  clause  applies  only  to  children  of  persons 
who  then  were  or  had  been  citizens,  without 
restricting  the  children  to  age  or  residence,  and 
evidently  was  intended  to  provide  for  the  chil- 
dren of  those  persons  who  were  natural  born 
or  original  citizens.  This  clause  is  not  prospect- 
ive in  its  operation.  The  proviso,  "The  right 
of  citizenship  shall  not  descend  to  persons 
•whose  fathers  have  never  resided  within  the 
U.  S.,"  shows  that  the  residence  of  the  mother 
is  not  required.  In  this  case  the  mother  died 
before  the  father  emigrated  to  America,  and 
when  the  U.  S.  had  no  existence.  The  object 
of  the  Act  of  Congress,  by  declaring  the  chil- 
dren of  citizens  born  abroad  to  be  citizens  of 
the  U.  S.,  it  appears  to  me  was,  to  perpetuate 
the  same  policy  some  European  governments, 
and  particularly  the  British  Government,  had 
O29*]  *adopted  with  respect  to  the  children 
of  her  natural  born  subjects,  viz.:  that  the  con- 
dition of  the  child  should  follow  that  of  the 
parent. 

It  is  urged  the  intention  of  the  Act  is  to  pro- 
tect only  those  children  born  abroad  whose 
parents  at  the  time  of  their  birth  were  Ameri- 
can citizens.  This  construction  is  not  borne 
out  by  the  language  of  the  Act ;  the  children 
of  persons  that  now  are  or  have  been  citizens 
of  the  U.S.,  "shall  be  considered  to  be  citizens 
of  the  U.  S." 

The  defendant  in  error  became  a  citizen  at 
the  same  time  her  father  did,  by  the  retroact- 
ive operation  of  the  statute,  and  was  not, 
therefore,  an  alien  at  the  time  of  the  descent 
cast ;  she  has  now  become  a  resident  of  this 
State,  and  having  inheritable  blood,  she  is  en- 
titled to  a  child's  portion  of  the  estate  of  which 
her  father  died  seised.  I  am,  therefore,  of  the 
opinion  that  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

On  the  question  being  put — shall  this  judg 
ment  be  reversed  ? — the  members  of  the  court 
divided  as  follows  : 

In  the  affirmative — Senators  Dixon,  Ely, Fur- 
man,  Hopkins,  H.  A.  Livingston,  Rhoades  and 
Root— 7. 

In  the  negative — the  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR  and  Senators  Denniston, 
Hull,  Humphrey,  Hunt,  Hunter,  Lee,  Nicliolas, 
Peck,  Platt,  Scott.  Strong  and  Works— 14. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Explained-28  N.  Y.,  15 ;  31  Barb.,  491. 
Cited  In— 26  N.  Y.,  376 ;  25  Mich..  310 ;  24  Am.  Rep., 
762  (45  Iowa,  101). 
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*PEARSON  [*63O 

v. 

WILLIAMS'  ADMINISTRATORS. 

Purchase  of  Lois — Covenant  to  Build  on  Same 
or  Pay  Certain  Sum — Liquidated  Damages. 

Where  a  purchaser  of  14  city  lots  covenanted,  in 
consideration  of  having  the  property  conveyed  to 
him  for  only  $21,000,  that  he  would,  by  a  certain 
day,  erect  on  the  lota  two  brick  houses  of  specified 
dimensions,  or  in  default  thereof,  pay  to  the  grant- 
or, on  demand,  the  sum  of  (4,000,  it  was  held,  that 
the  sum  specified  was  not  a  penalty,  but  should  be 
deemed  part  of  the  contract  price  of  the  lots :  and 
that  on  failure  to  erect  the  houses,  the  covenanlee 
was  entitled  to  recover  the  specified  sum  as  liqui- 
dated damages,  and  could  not  be  limited  merely  to 
actual  damages,  sustained  in  consequence  of  the 
non-erection  of  the  houses. 

ERROR  from  the  Supreme  Court.  Williams' 
administrators  brought  an  action  of  cove- 
nant against  Pearson  in  the  Superior  Court  of 
the  City  of  N.  Y.,  on  an  instrument  in  writing 
under  seal,  executed  by  the  defendant,  Isaac 
Green  Pearson,  in  the  following  words  :  "In 
consideration  that  Cornelius  Tiebout  Williams, 
for  the  consideration  of  twenty  one  thousand 
dollars  only,  has,  by  deed  of  this  date,  con- 
veyed to  Isaac  Green  Pearson  fourteen  lots  of 
land  in  the  twelfth  ward  of  the  City  of  N.  Y., 
to  wit :  seven  on  the  northeasterly  side  of  Six- 
teenth Street,  and  seven  on  the  southwesterly 
side  of  Seventeenth  Street,  containing,  when 
taken  together,  in  each  of  those  streets,  one 
hundred  and  twenty  five  feet  front,  and  distant 
one  hundred  and  twenty-five  feet  east  of  Union 
Square  Place,  and  one  hundred  and  twenty- 
five  feet  west  of  Irving  Place  ;  Now,  therefore, 
the  said  Isaac  Green  Pearson  doth  hereby  cove- 
nant with  the  said  Cornelius  Tiebout  Williams, 
that  he  will,  with  reasonable  diligence,  remove 
off  from  the  said  lots  the  surplus  earth  and 
stone  above  the  corporation  level;  and  further, 
that  he  will  erect,  or  cause  to  be  erected,  on  or 
before  the  first  day  of  May,  1836,  on  some  part 
or  parts  of  the  said  lots  two  brick  houses,  each 
not  to  be  less  than  twenty  five  feet  front,  nor 
less  than  forty  feet  in  depth,  and  not  less  than 
two  stories  in  height;  or,  in  default  of  erecting 
such  houses  as  above  mentioned,  the  said  Isaac 
*Green  Pearson  will  pay  to  the  said  [*631 
Cornelius  Tiebout  Williams,  or  his  executors 
or  administrators,  on  demand,  after  the  first 
day  of  May,  1886.  the  sum  of  four  thousand 
dollars."  The  defendant  pleaded  non  estfactum, 
and  subjoined  to  the  plea  a  notice  of  special 
matter  to  be  given  in  evidence  on  the  trial  of 
the  cause.  On  the  trial  it  was  admitted  that 
neither  of  the  houses  mentioned  in  the  covenant 
were  erected  by  May  1,  1836,  and  that  even  the 
foundations  were  not  laid  ;  and  also  that  the 
surplus  earth  was  only  partially  removed  from 
the  lots.  May  8,  1836,  the  plaintiffs  demanded 
the  $4,000  mentioned  in  the  covenant,  and  the 
defendant  refused  to  pay.  The  judge  decided 
that  the  $4,000  were  to  be  considered  as  liqui- 
dated damages  ;  to  which  decision  the  defend- 
ant excepted,  and  judgment  having  passed 
against  him  for  that  sum,  he  removed  the  rec- 
ord into  the  Supreme  Court,  where  the  judg- 


NOTK.— Liquidated  damages— Distinction  bttuxen 
and  penalty.  See  Dennis  v.  Cummins,  3  Johns.Cas., 
297,  not*. 

WEND  26. 


1841 


WHITESIDE  v.  THE  PEOPLE. 


631 


ment  of  the  court  below  was  affirmed.  See  the 
opinion  delivered  in  the  Supreme  Court  by  Mr. 
J.  Bronson,  24  Wend.,  246,  el  seq.  The  defend- 
ant sued  out  a  writ  of  error  removing  the  rec- 
ord into  this  court,  where  the  case  was  argued 

by. 

Mr.  J.  Prescott  Hall,  for  plaintiff  in 
error. 

Mr.  W.  Betts,  for  defendants  in  error. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  I  think  there  is  no 
room  to  doubt  the  correctness  of  the  decision 
of  the  Supreme  Court  in  this  case.  The  object 
of  the  parties  to  the  agreement  is  very  evident. 
The  one  wanted  to  purchase  the  lots  upon  a 
speculation,  for  the  lowest  price  for  which 
they  could  be  obtained.  The  other  not  only 
wanted  to  sell  his  lots  at  the  price  agreed  to  be 
paid,  but  also  to  secure  the  improvement  of  the 
lots  within  a  certain  specified  time, for  the  bene- 
fit of  the  vendors  of  other  property,  or  to  en- 
632*]  hance  the  *value  of  what  he  had  left, 
or  that  the  purchaser  should  pay  him  a  further 
sum,  in  addition  to  the  $21,000  ;  which  sum 
only  he  was  to  receive  if  the  two  lots  should  be 
built  upon,  in  the  manner  specified  within  the 
two  years.  The  agreement  was  this:  the  pur- 
chaser first  stipulated  to  dig  down  or  grade  the 
lots  within  a  reasonable  time;  both  parties  evi- 
dently understanding  that  such  reasonable  time 
would  be  much  less  than  the  two  years  ;  and 
the  purchaser  was  then  to  build  the  houses 
within  the  two  years,  or  to  pay  $4,000  more 
for  the  lots,  at  his  own  election;  for.if  this  was 
not  a  matter  of  election  on  the  part  of  the  pur- 
chaser, but  a  positive  agreement  to  build  the 
houses  within  that  time,  at  all  events,  then  the 
vendor  could  have  recovered  all  damage  which 
might  happen  in  consequence  of  his  neglect  to 
build,  even  if  it  amounted  to  $10,000.  The  im- 
provement was  not  made  in  time  to  enable  the 
vendor  to  take  advantage  of  the  high  prices  of 
1836  and  1837,  in  disposing  of  the  adjacent 
property.  The  vendor,  therefore,  was  clearly 
entitled  to  the  additional  $4,000,which  the  pur- 
chaser had  agreed  to  pay  for  the  lots  in  the 
event  which  happened.  And  unless  this  court 
feels  itself  authorized  to  make  a  new  bargain 
for  the  parties,  which  neither  of  them  ever 
thought  of  making  for  themselves,  we  cannot 
reverse  the  decision  of  the  court  below.  For 
these  reasons  I  shall  vote  to  affirm  the  judg- 
ment, 

By  Senator  Ely.  The  doctrine  of  liquidated 
damages,  which  denies  all  abatement  of  the  sum 
specified  in  the  contract,  is  rigorous  in  the  ex- 
treme,and  should  never  be  extended  or  applied 
to  cases  in  which  the  terms  of  the  instrument, 
construed  in  the  most  popular  sense,  will  ad- 
mit of  a  doubtful  construction.  The  tenor  ol 
the  instrument  taken  together,  should  clearly 
declare  the  stipulation  to  be  to  liquidate  al 
damages, or  a  rule  which  operates  with  so  much 
severity  should  not  be  held  to  apply;  for.  in  ar 
action  for  damages,  the  plaintiff  below  woulc 
have  found  a  remedy  for  all  that  he  had  lost 
633*]  by  reason  of  the  neglect  of  *the  party 
or  the  non-performance  of  the  covenants.  The 
doctrine  should  never  be  applied  to  a  class  of 
contracts  which  admits  of  partial  performance 
as  in  a  case  like  this,  where  the  houses  may 
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iave  been  partly  built,  and  the  surplus  earth 
>artly  removed — or  the  surplus  earth  removed, 
nd  the  houses  partly  built  but  not  finished — 
>ut  to  that  class  only  where  the  contract  must 
either  wholly  performed,  or  in  which  there 
must  be  a  total  failure.     It  is  unreasonable  to 
jelieve,  in  the  case  under  consideration,  that 
he  parties  intended  to  stipulate  that  the  amount 
of  damages  should  be  the  same,  when  nine 
ienths  of  the  work  and  expense  under  the  con- 
ract  should  have  been  performed  and  incurred, 
as  when  nothing  at  all  had  been  done  or  ex- 
jended.    This  distinction  has  not  always  been 
,aken,  but  is,  I  believe,  supported  by  author- 

ty- 

Again  ;  the  defendant  below  contracted  to 
perform  two  distinct  acts:  first,  to  clear  off  all 
:he  surplus  earth  from  the  lots;  and  secondly, 
to  build  two  houses;  and  this,  according  to  the 
decision  of  the  court  below,  "divides  the  cove- 
nant into  two  parts,  giving  liquidated  damages 
for  the  neglect  to  build,  and  unliquidated  or 
open  damages  for  the  neglect  to  remove  the 
surplus  earth."  By  the  terms  of  the  contract, 
the  forfeiture  was  expressly  provided  for  and 
confined  to  the  failure  to  build  the  houses. 
Now,  if  the  $4,000  are  liquidated  damages, the 
defendant  might,  with  impunity,  have  omitted 
to  clear  off  the  lots.except  so  far  as  was  neces- 
sary to  enable  him  to  build  the  two  houses,  or 
else  the  same  covenant  gives  two  actions — one 
for  liquidated  damages,  and  another  on  the 
covenant  to  remove  the  surplus  earth — an  ab- 
surdity that  cannot  be  supposed  or  allowed. 

I  am,  therefore,  of  opinion  that  the  sum  of 
$4,000  in  the  contract  should  be  considered  as 
a  penalty  and  not  as  liquidated  damages,  and 
that  the  amount  of  damages  which  the  plaint- 
iffs'suffered  should  have  been  submitted  to  a 
jury.  I  shall  accordingly  vote  for  a  reversal  of 
the  judgment. 

*6n  the  question  being  put— shall  [*634 
this  judgment  be  reversed? — six  Senators  voted 
in  the  affirmative, and  the  President  of  the  Sen- 
ate, the  CJiance.Uor  and  ten  Senators  voted  in 
the  negative. 

Whereupnn,t7iejudgment  of  the  Supreme  Court 
was  affirmed. 

Affirming— 24  Wend.,  244. 

Cited  in-12  Barb.,  374;  51  How.  Pr.,  37;  35  N.  J. 
L.,  153 
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THE  PEOPLE,  ex  rel.  UPHAM. 

Power  of  Removal  of  Officer  Vented  in  Two  Dis- 
tinct Bodies — Joint  Assembly  for  Other  Pur- 
poses— Vote  to  Proceed  to  Removal— Refusal  of 
One  Body  to  Participate — Removal  Valid- 
How,  When  Power  of  Appointment  Vested  in 
Two  Bodies. 

Where  the  removal  of  a  public  officer  is,  by  stat- 
ute, given  to  two  distinct  bodies,  and  a  request  to 
assemble  in  joint  meeting  is  made  by  one  body  to 
the  other,  and  the  two  bodies  do  assemble  in  joint 
meeting,  though  not  for  the  purpose  of  making  the 

NOTE.— Offlctrs— Power  of  appointment  or  removal 
vested  in  two  bodies.  Compare  Ex  partr,  Humphrey, 
10  Wend..  612;  People  v.  Walker,  23  Barb.,  304 ;  2 
Abb.  Pr.,  421 ;  People  v.  Batchelor,  28  Barb.,  310 :  23 
N.  Y.,  128. 
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removal,  but  for  the  transaction  of  other  business ; 
and  whilst  in  joint  meeting  it  be  agreed  by  a  ma- 
jority of  voices  to  proceed  to  the  removal  of  the 
officer,  and  a  ballot  be  taken,  removing  him ;  such 
removal  is  valid,  although  all  the  members  of  one 
of  the  bodies  refuse  to  act  in  the  matter,  leave  the 
joint  meeting,  and  are  not  present  during  the  bal- 
loting, provided  that  a  majority  of  the  whole  num- 
ber of  both  bodies  concur  in  the  removal. 

So  where  the  appointment  to  office  is  given  to  two 
distinct  bodies,  and  the  mode  of  appointment  is 
directed  to  be  after  this  manner ;  each  body  to  meet 
in  its  own  chamber  and  make  a  nomination,  both 
bodies  then  to  assemble  in  joint  meeting  and  com- 
pare nominations ;  if  the  nominations  agree,  the 
person  nominated  to  be  considered  as  appointed ; 
but  if  there  be  no  concurrence,  then  the  two  bodies 
to  proceed  to  elect  by  joint  ballot  from  the  persons 
nominated ;  and  an  invitation  be  given  by  one  body 
to  the  other,  to  assemble  in  joint  meeting  for  the 
purpose  of  making  a  particular  appointment,  and 
the  two  bodies  assemble  in  joint  meeting,  not  for 
the  purpose  of  making  the  proposed  appointment, 
but  for  the  transaction  of  other  business:  and  when 
thus  assembled,  it  be  agreed  by  a  majority  of  voices 
to  proceed  to  the  contemplated  appointment,  and 
the  announcement  of  a  nomination  by  one  of  the 
bodies  be  made,  and  it  be  declared  that  the  other 
has  made  no  nomination  and  refuses  to  act  in  the 
matter.the  appointment  of  the  officer  by  a  majority 
of  the  whole  number  of  both  bodies,  is  a  valid  ap- 
pointment, although  all  the  members  of  the  body 
which  had  omitted  to  make  a  nomination,  leave  the 
joint  meeting  and  take  no  part  in  the  appointment. 

The  decision  in  23  Wend.,  9,  is  accordingly  over- 
ruled. 

Citations-1  R.  8.,  114,  sec.  13 ;  Laws.  1836.  p.  700 ;  3 
R.  S.,  367,  sec.  2 ;  10  Wend..  612 :  Cowp..  37T :  1  Barn. 
&C..492;  1  Barn.  K.  B.,  385;  7  Cow.  526 ;  6  Wend., 
486 ;  Laws,  1837,  p.  504. 

ERROR  from  the  Supreme  Court.  The  Atty- 
Gen  ,  on  the  relation  of  Ebenezer  P.  Up- 
ham,  Jan.  2,  1839,  filed  an  information  in  the 
nature  of  a  quo  warranto.  charging  Robertson 
Whiteside  with  having,  Dec.  6,  1838,  intruded 
635*]  *into  the  office  of  Treasurer  of  the 
County  of  Chautauqua,  without  lawful  •au- 
thority; and  with  having  since  that  time  held 
the  same,  claiming  to  be  such  Treasurer,  and 
to  have,  use  and  enjoy  the  liberties, privileges, 
franchises  and  emoluments  appertaining  to  the 
office.  The  Atty-Gen.  also  alleged  that  Eben- 
ezer P.  Upham,  the  relator,  was  and  during 
all  the  time  alleged  in  the  information  had  been 
rightfully  entitled  to  the  office  into  which 
Whiteside  had  intruded, averred  Upham's  right 
thereto, and  prayed  judgment  of  the  court  upon 
his  right  and  the  right  of  Whiteside.  The  de- 
fendant pleaded  that  at  a  meeting  of  the  judges 
of  the  Court  of  C.  P.  and  Board  of  Supervis- 
ors of  the  County  of  Chautauqua  held  Nov.  14, 
1838,  the  office  of  Treasurer  of  the  county  hav- 
ing become  vacant  by  the  removal  of  the  re- 
lator, the  former  Treasurer  of  the  county,  he, 
the  defendant,  was  duly  appointed  Treasurer  ; 
and  that  he  gave  the  necessary  bond  with  sure- 
ties, and  was  duly  admitted  into  the  office;  by 
virtue  of  which  premises,  he  uses  and  exer- 
cises the  office  and  enjoys  all  the  privileges  ap- 
pertaining thereto,  as  it  is  lawful  for  him  to 
do—traversing  the  usurpation.  The  Atty  Gen. 
replied,  denying  the  removal  of  the  relator  and 
the  appointment  of  the  defendant  as  alleged  in 
the  plea. 

The  issue  thus  joined  was  tried  at  the  Chau- 
tauqua Circuit  in  July,  1839,  before  the  Hon. 
Nathan  Dayton,  one  of  the  Circuit  Judges  and 
a  special  verdict  found  by  the  jury.  The  facts 
in  reference  to  the  removal  of  Upham,  and 
the  appointment  of  Whiteside,  as  found  by  the 
jury,  are  briefly  as  follows  :  Nov.  13,  1838, 
tttt 


the  first  day  of  the  annual  meeting  of  the  su- 
pervisors, a  resolution  was  adopted,  requesting 
the  judges  of  the  County  Courts  to  meet  the 
Board  of  Supervisors,  and  form  a  joint  meet- 
ing, for  the  purpose  of  taking  into  considera- 
tion the  propriety  of  removing  the  County 
Treasurer,  at  5  o  clock  of  the  evening  of  that 
day.  A  copy  of  the  resolution  was  served 
upon  each  of  the  judges,  then  at  Mayville  (the 
place  of  *meeting  of  the  supervisors)  [*63tt 
between  2  and  4  o'clock  P.  M.  The  judges  did 
not  attend  at  the  appointed  time.  On  the 
same  day  notices  were  reciprocally  given  by 
the  judges  and  supervisors  to  assemble  in  joint 
meeting  at  9  o'clock  the  next  morning  for  the 
purpose  of  comparing  nominations.  At  9 
o'clock  the  next  morning  the  judges  repaired 
to  the  room  of  the  supervisors,  who  were  then 
in  session,  and  declared  themselves  in  readi- 
ness to  compare  nominations.  A  joint  meet- 
ing was  thereupon  organized  by  the  choice  of 
chairman,  and  immediately  thereafter  a  mo- 
tion was  made  by  one  of  the  Supervisors  to 
proceed  to  the  removal  of  E.  P.  Upham  from 
the  office  of  County  Treasurer,  which  was  im- 
mediately adopted.  As  soon  as  the  motion  was 
made,  the  judges  rose  to  leave  the  room  and, 
whilst  going  out,  the  first  judge  remarked  that 
they  did  not  come  for  that  purpose.  The 
chairman  called  for  the  ballots,  which  were 
handed  in  and,  on  counting  them,  it  appeared 
that  there  were  19  ballots  for  the  removal,  3 
against  it,  and  1  not  against  it.  Whereupon 
the  chairman  declared  Upham  to  be  duly  re- 
moved from  the  office  of  County  Treasurer. 
The  judges  did  not  vote,  nor  were  they  pres- 
ent when  the  ballots  were  taken.  Shortly  aft- 
erwards the  judges  returned  to  the  supervisors' 
room  to  compare  nominations  for  commission- 
ers of  deeds  and  superintendents  of  the  poor. 
Whilst  engaged  in  doing  so.  the  clerk  of  the 
supervisors  read  a  paper  to  the  judges.the  pur- 
port of  which  was  to  inform  them  that  the  of- 
fice of  County  Treasurer  was  vacant,  and  in- 
viting them  to  meet  in  joint  meeting  at  2 
o'clock  P.  M.  to  make  an  appointment.  Whilst 
the  clerk  was  reading  the  paper,  the  judges  left 
the  room  and  did  not  return  again  until  the 
afternoon.  When  the  reading  was  finished,  a 
motion  was  made  and  carried  to  adjourn  the 
joint  meeting  until  2  o'clock  of  the  afternoon, 
and  the  supervisors  resumed  their  meeting  as 
a  separate  Board,  and  nominated  Robertson 
Whiteside  as  Treasurer.  At  about  2  o'clock  P.  M . 
three  of  the  judges  and  the  supervisors  went 
into  joint  meeting,  and 'proceeded  to  [*637 
complete  the  appointment  of  superintendents 
of  the  poor,  which  had  been  left  unfinished  in 
the  forenoon.  When  the  superintendents  were 
appointed, one  of  the  supervisors  made  a  motion 
that  the  meeting  proceed  to  the  appointment 
of  County  Treasurer  ;  which  motion  was  put 
andcarried,  and  thereupon  the  supervisor,  who 
had  been  appointed  chairman  of  the  joint 
meeting  in  the  morning,  announced  Rob- 
ertson Whiteside  as  the  person  nominated  by 
the  supervisors  for  the  office,  and  inquired  of 
the  judges,  whether  they  had  made  a  nomina- 
tion. One  of  the  judges  answered  that  they 
had  not  and  that  they  would  have  nothing  to 
do  with  the  appointment  of  County  Treasurer. 
The  ballot  was  then  taken  and  resulted  in  a 
large  majority  for  Robertson  Whiteside,  and 
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he  was  thereupon  declared  to  be  duly  appoint- 
ed. As  soon  as  the  balloting  commenced  the 
judges  left  the  room  and  did  not  return.  The 
judges  were  called  upon  to  vote,  but  did  not 
answer  to  the  call  or  vote.  On  the  first  day  of 
the  meeting  of  the  supervisors  and  of  the 
judges,  the  judges  in  their  room  resolved  not 
to  remove  the  County  Treasurer  and  to  take 
no  part  in  any  proceedings  for  that  purpose, 
and  the  supervisors  were  repeatedly  apprised  of 
their  determination.  On  the  facts  thus  found, 
judgment  of  ouster  was  rendered  by  the  Su- 
preme Court.  See  the  opinion  delivered  by  the 
Chief  Justice,  23  Wend.,  9,  et  seg.  The  defend- 
ant sued  out  a  writ  of  error,  removing  the  rec- 
ord into  this  court,  where  the  case  was  argued 


by, 


Mr.  A.  Taber,  for  plaintiff  in  error. 

Messrs.  S.  Stevens  and  Willis  Hall,  Atty- 
Gen.,  for  defendants  in  error. 
Points  submitted  and  argued  on  the  part  of  the 
plaintiff  in  error. 

I.  Upham,  the  former  Treasurer,  was  legal- 
ly removed  from  office.     1.  He  was  removed 
<J38*J  at  the  proper  time,  t.  e.,  *"  at  the  an- 
nual meeting  of  the  supervisors,"  and  at  the 
usual  place.     Stat.,  1836,  p.  700,  sees.  2,  4.  2. 
By  the  proper  tribunal — the  judges  and  super- 
visors iu  "joint  ballot."    If  this  section  meant 
a  majority  of  the  judges,  and  also  a  majority 
of  the  supervisors,  giving  to  each  body  a  veto 
power,  the  joint  ballot  would  be  senseless  and 
inappropriate.     3.  The  Act  requires  for  a  re- 
moval either,  1.  a  majority  of  those  who  (all 
having  the  opportunity)  choose  to  attend  and 
vote;  or,  at  most,  2.  A  number  of  votes  equal 
to  more  than  half  the  joint  meeting  when  full. 
In  either  view,  the  number  ("present  and  vot- 
ing ")  for  the  removal  was  sufficient.     4.  The 
Act  designating  the  time  and  place  for  such  a 
removal  requires  no  other  notice.     But  if  it 
did,  due  notice  was  given,  and  no  want  of  it 
is  set  up  or  pretended  in  the  return.     5.  The 
joint  meeting  being  duly  organized,  the  judges 
were  mere  individual  members.     Their  pres- 
•ence,  absence,  or  protest  afterwards,  was  im- 
material.  Oldknow  v.  Wainwright,  1  Wm.  Bl., 
229;  8.   0.,  2  Burr.,  1017.     6.  A  statute  au- 
thority for  a  public-  purpose  may  always  be 
exercised  by  a  majority  of  those  on  whom  it 
is  conferred,  unless  the  Act  directs  otherwise. 
Rexv.    Windham,   Cowp.,  377;  7  Cow.,  530, 

71.   A. 

II.  The  opinion  of  the  Supreme  Court  to  the 
contrary  of  the  last  point,  it  is  submitted,  is 
erroneous.     1.  In  relying  upon  English  adju- 
'dications  as  to  the  acts  of  a  municipal  corpora- 
tion aggregate,   after  being  deserted  by  the 
mayor,  its  presiding  officer;  which  are,  1.  Not 
analogous ;    2.    An   unauthorized   innovation 
upon  the  common  law,  as  declared  up  to  the 
time  of  our  Revolution.     King  v.  Norris,   1 
Barnard.,  385;  case  of  Wadham  College,  Cowp., 
377.     This  innovation  has  never  been  adopted, 
but  rather  repudiated  in  this  country.  Case  of 
St.  Mary's  Church,  7  Serg.  &  R.,  517  ;  Ang.  & 
Ames,  Corp.,  286,  287.     2.  In  construing  an 
Act  authorizing  a  removal  by  "  joint  ballot," 
as  if  requiring  it  to  be  done  by  concurrent  res- 
olution.    That  the  Legislature  understand  the 
639*  J  *effect  of  a  joint  ballot  differently,  see 
Stat.,  1837,  p.  504,  ch.  439. 
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III  The  plaintiff  in  error  was  duly  appoint- 
tn  A  *ac&ucy  h»d  happened  in  the  office 
County  Treasurer  by  removal.  Stat  1836 
p.  700  sec.  1.  2.  The  supervisors  had  nomi- 
nated him  as  their  candidate.  IRS  109 
sec  29,  sub  2.  3.  The  judges,  in  their" "sepl 
arate  chamber,"  had  "failed  or  refused"  to 
nominate,  and  the  meeting  "  immediately  pro- 
ceeded to  elect  "  the  relator  by  "joint  ballot  " 
Sess  L.,  1837,  p.  504,  ch.  439;  10  Wend.,  612 
4.  1  his  appointment  was  properly  made  on  the 
second  day  of  the  meeting  of  the  supervisors. 
Ine  appointing  power  was  assembled,  and  the 
Statute,  1  R.  S.,  sec.  29,  sub.  1,  is.  at  most 


only  directory  as  to  the  time.  Hex  v.  Sparrow 
&  btr.,  1123  ;  Rex  v.  Liecester,  7  Barn    &  C 
412;  People  v.  Allen.  6  Wend.,  486;  Dwar'' 
Stat.,  714. 

Points  submitted  and  argued  on  the  part  of  the 
defendants  in  error. 

I.  The  relator  lawfully  held  the  office  of 
Treasurer  of  Chautauqua  Co.  Nov.  1,  1838 
and  has  not  since  been  legally  removed  '  Stat  ' 
1836,  ch.  459,  sec.  2;  Rex  v.  Bellinger  4  T  R'' 
810  ;  Rex  v.  Miller,  6  Id.,  268  ;Rex  v.  Bower  '{ 
Barn.  &  C.,  492;  Rex  v.  Miller,   4  East    17- 
Mackel  v.  Nevison,  11  East,  85,  87,  n  •  Vin' 
Abr.,   tit.  Corp.,  Geo.  III.;  Kyd,  Corp.,  36- 
Rex  v.  Passmore,  3  T.  R.,  199. 

II.  If  the  above  position  be  correct,  it  nec- 
essarily follows  that  the  relator  is  still  Treas- 
urer, and  that  the  defendant  could  have  been 
legally  appointed  to  the  office  of  Treasurer. 
The  people  are  entitled  to  judgment  of  ouster 
against  the  defendant,  and  restoration  of  the 
relator. 

III.  But  if  the  relator  was  legally  removed, 
the  defendant  has  not  been  legally  appointed 
and,  therefore,  the  exercise  of  the  duties  of  the 
office  by  him  is  a  usurpation.     Stat.  1836.  ch. 
459,  sec.  1;  1  R.  S.,  109,  sec.  29;  Rexv.  Miller 
*4  East,  17;  Com.  Dig.,  tit.  Franchise,  [*«4O 
F,  21;  6  T.  R.,  268,  280;  Rex  v.  Buller,  8  East, 
389;  Rex  v.  Williams,  2  Maule  &  8.,  141. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Senator  Dickinson.  Two  questions  are 
presented  in  this  case:  1,  Was  the  relator  le- 
gally removed  from  the  office  of  Treasurer  of 
the  County  of  Chautauqua?  and  2.  Was  the 
plaintiff  in  error  duly  appointed  to  that  office? 
County  Treasurers  now  are  and  ever  have 
been,  with  the  exception  of  the  four  years  from 
1836  to  1840.  appointed  by  the  Boards  of  Su- 
pervisors alone,  and  removable  at  their  pleas- 
ure. During  those  four  years  the  judges  of 
the  Courts  of  C.  P.  were  by  law  associated 
with  the  supervisors,  in  the  appointment  and 
removal  of  County  Treasurers.  The  alleged 
removal  of  the  relator  from  office  took  place 
in  the  fall  of  1838,  when  the  new  law  had  been 
in  operation  between  17  and  18  months.  Now 
unless  the  relator  had  been  appointed  to  office 
during  that  time,  he  must  have  been  appointed 
by  the  supervisors  alone,  and  was,  consequent- 
ly, liable  to  be  removed  by  them  alone,  the 
statute  declaring  that  he  "held  during  the 

leasure  of  the  board  appointing  him."    1  R. 

.,  114,  sec.  13.  If  the  new  law  could  have 
taken  effect  at  all  upon  the  Treasurers  in  office 
at  the  time  it  was  enacted,  the  most  it  could 
do  was  to  give  to  the  judges  a  concurrent  ju- 
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risdiction  with  the  supervisors  in  the  removal 
of  those  officers.  The  old  law  was  not  repealed 
except  so  far  as  the  new  one  was  inconsistent 
with  it.  Authorizing  a  new  Board  to  make  re 
movalsdoes  not,  of  itself,  revoke  or  annul  the 
authority  of  the  old;  they  may  be  concurrent 
and  both  stand.  Parallel  lines  do  not  interfere. 
There  is  nothing  in  the  case  which  shows  when 
or  by  whom  Upham  was  appointed.  He  was 
in  office  on  the  second  Tuesday  of  Nov.,  J838. 
If  he  had  been  appointed  within  17  or  18 
months,  it  must  have  been  by  the  new  joint 
641*]  Board,  and  in  *that  case  he  was  sub- 
ject to  be  removed  only  by  the  same  Board.  If 
he  was  appointed  at  any  time  before,  the  su- 
pervisors were  competent,  without  the  judges, 
to  remove  him.  The  vote  for  that  purpose  was 
19  to  3,  and  it  has  not  been  pretended  that  his 
removal  was  not  regular,  if  the  supervisors  had 
the  power  to  do  the  act  alone.  It  follows  that 
the  removal  may  have  been  regular,  though 
the  judges  had  not  participated,  or  even  had 
an  opportunity  to  participate  in  the  act,  for  it 
nowhere  appears  that  they  had  a  right  to  do 
so.  This  view  of  the  subject  is  to  my  mind, 
conclusive,  and  entitled  the  defendant  below 
to  judgment. 

I  will,  however,  take  another  view  of  the 
case,  and  assume  that  Upham  had  been  ap 
pointed  to  office  under  the  new  law.  If  thus 
appointed,  it  follows  that  he  must  have  been 
removed  under  the  same  law,  or  his  removal 
was  not  valid;  and  whether  valid  or  not,  de- 
pends upon  the  proper  construction  of  that 
law.  The  words  of  the  Act  are,  "The  County 
Treasurer  may  be  removed  from  office  by  the 
joint  ballot  of  the  judges  of  the  County  Courts 
and  Board  of  Supervisors  of  the  respective 
counties  of  this  State,  at  the  annual  meeting 
of  the  said  supervisors;  a  majority  of  the  said 
judges  and  supervisors  present  and  voting 
shall  be  necessary  to  make  a  removal  of  such 
treasurer."  Stat.  1836.  p.  700;  3  R.  S.,  367,  sec. 
2.  The  removal  is  to  be  by  joint  ballot,  and 
not  by  concurrent  resolution.  These  things 
are  essentially  different:  the  first  is  the  act  of 
a  single  body  formed  from  two  bodies  con- 
vened together,  and  when  convened  forming 
but  one  body.  It  is  an  essential  ingredient  of 
a  joint  meeting,  that  when  convened  the  bodies 
out  of  which  it  is  formed,  whether  two  or 
more,  are  merged  and  become  one.  Another 
ingredient  is,  that  every  individual  composing  it 
stands  upon  an  equal  footing  with  every  other 
individual,  and  the  presence  of  one  individual 
is  not  more  essential  than  that  of  another.  It 
is  only  necessary  that  a  quorum  should  be 
present,  and  what  number  shall  constitute  a 
($42*]  quorum  depends  upon  the  law  or*ordi- 
nance  requiring  the  meeting,  or  upon  some  by- 
law of  its  own.  On  the  other  hand,  a  concur- 
rent resolution  requires  the  separate  act  of  two 
or  more  distinct  and  independent  bodies,  each 
of  which  must  have  a  quorum  of  its  own,  and 
each  has  a  veto  upon  the  other.  The  law  in 
question  requires  a  joint  ballot.  It  does  not 
contemplate  the  separate  action  of  either  the 
judges  or  supervisors;  any  such  action,  there- 
fore, as  resolving  what  they  will  or  what  they 
will  not  do,  when  they  come  to  be  convened  in 
joint  meeting,  is  altegether  futile  and  nugato- 
ry. The  Supreme  Court,  in  their  exposition 
of  this  statute,  say  that  the  removal  "must  be 
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at  the  pleasure  of  both  bodies."  With  great 
deference  I  must  say,  this  is  making  rather 
than  expounding  law.  The  law  says  that  the 
removal  may  be  made  by  joint  ballot;  the  Su- 
preme Court  say  that  it  cannot  be  done,  except 
by  concurrent  resolution  or  the  pleasure  of 
both  bodies.  This  is  not  only  at  war  with  the 
terms  and  spirit  of  the  Act,  but  it  would  ut- 
terly defeat  its  object,  which  was  to  throw  an 
additional  weight  of  power  into  the  hands  of 
the  judges  in  those  counties  where  the  Boards 
of  Supervisors  were  nearly  balanced,  and  thus 
enable  the  judges  to  make  appointments  at  va- 
riance with  the  wishes  of  a  majority  of  the  su- 
pervisors. If,  as  the  Supreme  Court  say,  both 
bodies  must  concur,  before  a  removal  can  be 
made,  the  effect  would  be  to  retain  in  office 
the  political  friends  of  a  majority  of  the  super- 
visors, and  thus  the  law  would  be  made  inef- 
fectual. When  the  Supervisors  of  Monroe  at- 
tempted to  put  this  construction  upon  a  simi- 
lar provision  of  law,  they  were  promptly  over- 
ruled. The  Supreme  Court  told  them  (10 
Wend.,  612)  that  their  conduct  was  fraudu- 
lent; that  they  conspired  to  violate  a  duty 
which  they  had  sworn  to  perform;  that  a  re- 
fusal to  meet  according  to  law  was  an  indicta- 
ble offense;  that  a  refusal  to  nominate  was 
equivalent  to  a  nomination  in  fact,  and  that 
they  could  not  thus  violate  their  duty  and  be 
screened  from  punishment,  nor  should  they 
thus  defeat  the  objects  of  the  law. 

*The  case  at  bar  presents  to  the  eye  [*t$43 
of  the  same  Supreme  Court  a  very  different 
picture.  It  is  curious  to  observe  how  acts  so 
marvellously  alike,  can  spring  from  motives 
so  entirely  different.  In  this  case,  the  judges 
were  not  indictable  for  refusing  to  meet,  and 
it  was  entirely  right  for  them  to  refuse  to  nom- 
inate, and  to  leave  the  room  precipitately  as 
often  as  they  were  called  upon  to  act.  The 
court  say:  "It  cannot  be  said  that  the  judges 
acted  improperly."  In  another  place  they  say: 
"The  motives  of  the  respective  bodies  we  do 
not  inquire  into. "  He  who  will  take  the  trouble 
to  read  the  two  cases  cannot  fail  to  see  that  what 
is  fish  for  the  county  judges  is  fowl  for  the  su- 
pervisors. The  quorum  required  by  the  stat- 
ute for  removals,  is  a  majority  of  a  full  Board. 
A  full  Board  in  this  case,' consisted  of  28  mem- 
bers; all  were  present  when  the  motion  was 
made,  and  23  remained  and  voted,  19  of  whom 
were  for  the  removal. 

The  Supreme  Court  seem  to  think  that  their 
construction  is  supported  by  certain  English 
adjudications  founded  upon  charters  of  petty 
corporations,  in  which  the  loyal  subjects  of 
the  British  Crown  discover  a  government  with- 
in a  government ;  and  amuse  themselves  by 
drawing  analogies  between  their  Constitution 
and  that  of  their  own  boasted  empire.  In  the 
mayor,  they  think  they  see  their  sovereign,  in 
the  aldermen  the  House  of  Lords,  and  in  the 
commonalty  the  House  of  Commons,  and  they 
are  pleased  to  think  that  as  a  valid  law  requires 
the  concurrence  of  the  Crown  and  both  Houses 
of  Parliament,  so  these  branches  of  the  little 
empire  must  all  be  present  and  act,  or  else 
these  doings  are  void  ;  I  do  not  object  to  such 
Fancies.  Let  those  who  please,  indulge  them- 
selves in  that  way;  but,  with  all  due  respect  to 
the  Supreme  Court,  it  seems  to  me  to  require  a 
more  active  imagination  to  discover  an  analogy 
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between  the  joint  meeting  in  question,  and 
those  English  corporations,  than  it  did  to  find 
a  similarity  between  the  latter  and  the  English 
Government.  If  it  were  necessary  to  cross  the 
Atlantic  for  assistance  to  construe  this  statute, 
644*J  much  more  *pertinent  and  rational 
cases  could  have  been  found.  An  English  stat- 
ute forbade  the  warden  of  a  college  to  affix  the 
corporate  seal  in  any  case  without  the  consent 
of  himself  and  a  majority  of  the  fellows  of  the 
college.  The  warden  thought  he  had  the  neg- 
ative in  his  own  hands,  but  the  K.  B.  held 
that  he  made  but  one  when  acting  with  the 
fellows,  and  compelled  him  to  affix  the  seal 
contrary  "to  his  vote  and  consent."  Cowp. 
377.  In  King  v.  Brower,  1  Barn  &  C.,  492.  it 
was  ruled  that  in  a  joint  meeting  each  member 
has  a  single  vote  only,  and  that  a  mayor's  vote 
was  no  better  than  that  of  an  alderman,  and 
that  the  less  numerous  body  has  no  veto  upon 
the  acts  of  the  more  numerous.  In  King  v. 
Norris,  1  Barnard.  K.  B.,  385,  the  charter 
made  it  necessary  for  the  mayor  to  be  present 
at  all  corporate  meetings.  At  a  certain  meeting 
the  mayor  presided  till  the  names  of  certain 
persons  were  presented  to  be  admitted  as  free- 
men, when  he  declared  the  meeting  dissolved, 
and  left  the  chair  ;  but  the  meeting,  notwith- 
standing, proceeded  to  admit  the  persons  pro- 
posed. The  court  declared  the  admission  good, 
and  though  they  said  no  new  business  could 
be  proposed  in  the  absence  of  the  mayor,  yet 
the  meeting  had  always  the  right  to  proceed  in 
the  business  begun  when  he  was  present. 

I  do  not  deem  it  necessary  to  look  further 
for  foreign  authority.  The  terms  of  the  law 
under  which  this  removal  was  made  appear  to 
me  too  plain  to  be  misconstrued  by  an  unbi- 
assed mind.  The  law  itself  is  now  wiped  from 
the  statute-book.  During  its  short  existence, 
I  am  not  aware  that  it  was  the  subject  of  judi- 
cial investigation  except  in  the  case  under  re- 
view. Proceedings  by  bodies  very  similarly 
constituted,  have  often  been  examined  by  our 
courts,  and  it  will  be  found  that  the  positions 
above  taken  have  been  uniformly  sustained,  as 
often  as  they  have  been  presented,  down  to  the 
present  case.  In  addition  to  the  case  above 
quoted,  10  Wend.,  612,  1  shall  cite  but  one 
more,  viz. :  Ex  parte  Rogers,  7  Cow. ,  526.  That 
was  an  application  for  a  mandate  to  compel  the 
645*]  Canal  Commissioners  *to  pay  to  the  re- 
lators  a  sum  of  money  assessed  by  the  apprais- 
ers, for  damages  sustained  by  them  in  the  con- 
struction of  the  Champlain  Canal.  The  ques- 
tion was,  whether  the  damages  had  been  legally 
assessed.  The  law  under  which  the  assess- 
ment was  made  constituted  a  Board  by  associ- 
ating one  Canal  Commissioner  with  the  two 
appraisers  appointed  by  the  Governor  and 
Senate,  Stat.  of  1835  p.  398,  without  any  pro- 
vision that  the  determination  of  a  majority 
should  be  good.  The  facts  in  the  case  were 
these  :  Canal  Commissioner  Young  met  with 
the  two  appraisers  at  Fort  Edward  in  Dec., 
1825,  and  heard  the  proofs  and  allegations  of 
the  parties,  but  they  separated  without  decid- 
ing upon  the  claim.  Mar.  24.  1827,  15  months 
afterwards,  the  same  persons  were  again  con- 
vened in  the  City  of  Albany,  when  the  two  ap- 
praisers decided  that  they  would  then  proceed 
to  settle  the  claim  ;  but  Commissioner  Young 
dissented,  refusing  to  act,  and  declaring  him- 
WEND.  26. 


self  absent,  and  not  a  member  of  the  Board. 
The  two  appraisers, notwithstanding,  proceeded 
and  made  an  assessment.  It  was  insisted,  in 
that  case,  that  the  Canal  Commissioner  was 
an  integral  part  of  the  Board,  and  that  the  as- 
sessment was  void  because  he  did  not  partici- 
pate in  it.  But  the  court  held  the  assessment 
good  ;  thus  virtually  holding  that  the  commis- 
sioner, being  present  when  the  subject  was  in- 
troduced, and  having  an  opportunity  to  partici- 
pate, his  refusal  to  do  so  ought  not  to  vitiate 
the  proceedings.  What  microscopic  eye  can, 
in  principle,  distinguish  that  case  from  this? 
In  this  case,  after  the  joint  meeting  was  formed, 
the  business  was  introduced,  and  the  judges  re- 
fused to  act,  and  left  the  room.  In  that  case 
the  Canal  Commissioner  refused  to  act,  and 
declared  himself  absent. 

The  course  of  proceedings  of  this  court  is 
another  illustration  of  the  same  rule  of  con- 
struction. The  court  is  formed  of  four  inte- 
gral parts,  to  wit:  the  President  of  the  Senate, 
the  Senators,  Chancellor,  and  the  justices  of 
the  Supreme  Court,  or  a  major  part  of  them; 
yet  when  convened  *they  are  a  unit,  [*O4O 
and  no  one  is  deemed  a  more  important  mem- 
ber than  another,  except  as  to  the  difference 
arising  from  talent  and  learning.  On  theques- 
tion  of  a  quorum  and  on  all  other  questions 
numerical  force  is  always  the  test.  No  one  of 
these  integral  or  component  parts  attempts  to 
limit  or  control  the  action  of  the  body.  The 
justices  of  the  Supreme  Court  never  rise  in 
their  places  and  say  that  they  are  satisfied  with 
this  or  that  judgment  or  decree,  and  that  they 
decline  sitting  in  the  court  for  the  purpose  of 
reviewing  it  ;  nor  would  they  expect  to  inter- 
rupt the  proceedings  of  the  court,  if  they 
should  protest  and  withdraw,  leaving  behind 
a  sufficient  number  constituting  a  quorum.  If 
there  be  such  a  conservative  principle  in  the 
constitution  of  this  court,  it  has  lain  dormant 
for  a  long  time.  But  now  that  it  is  discovered, 
I  hope  it  will  be  turned  to  good  account,  and 
if  the  time  should  come  when  a  majority  of 
this  court  should  be  disposed  to  dismiss  all  or 
any  of  its  present  tried  and  faithful  officers, 
without  adequate  cause  (I  hope  the  hypothesis 
is  not  disrespectful),  I  pray  His  Honor,  the 
Chief  Justice,  to  interpose  and  inform  thecourt, 
that  he  and  his  brethren  have  had  the  matter 
under  consideration,  and  had  resolved  in  their 
own  chamber,  before  coming  into  court,  that 
it  was  inexpedient  to  make  any  removals;  that 
they  would  take  no  part  in  the  matter,  and  then 
withdraw  with  his  associates,  and  thus  save  to 
the  State  the  future  services  of  our  present 
worthy  and  accomplished  officers?  But  I  fear 
for  them,  that  no  such  latent  virtue  can  be 
found  in  the  constitution  of  this  court ;  and  if 
not,  then  I  am  unable  to  see  where  the  an- 
alogy fails,  and  why  the  claims  of  the  relator 
to  the  office  of  Treasurer  of  the  County  of 
Chautauqua  must  not  fall  to  the  ground.  The 
affirmative  of  the  first  question,  therefore, 
seems  to  me  to  be  fully  established,  and  that 
the  relator  was  legally  removed  from  office. 

The  second  question  is,  whether  Whiteside 
was  duly  appointed.  It  is  objected  that  the 
appointment  was  not  made  at  the  proper  time, 
the  law  requiring  nominations  to  *be  [*O47 
made  on  the  first  day  of  the  meeting  of  the 
Board  of  Supervisors  ;  this  nomination  not 
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having  been  made  until  the  second  day.  The 
case  of  People  v.  Allen,  6  Wend..  486,  shows 
that  the  time  in  which  a  statute  directs  a  pub 
lie  act  to  be  done  is  directory  only,  and  that 
the  act  is  good  though  done  afterwards.  The 
other  objection  is,  that  there  was  no  nomina 
tion  on  the  part  of  the  judges.  The  answer  to 
which  is,  there  was  a  refusal  to  make  a  nom- 
ination, and  that  is  equivalent  to  a  nomination 
in  fact.  10  Wend..  612;  Stat.  1837,  p.  504.  This 
question,  therefore,  I  think  is  also  clearly  set- 
tled in  the  affirmative. 

The  result  of  the  examination  which  I  have 
been  able  to  give  this  cause  is,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

Senator  Skinner  said  that  he  understood 
the  learned  Senator,  who  had  just  sat  down, 
to  advance  the  doctrine  that  the  Law  of  1836, 
associating  the  judges  of  County  Courts  with 
the  supervisors  in  the  appointment  of  County 
Treasurers,  should  be  intended  to  apply  only 
to  such  persons  as  should  be  appointed  County 
Treasurers  subsequent  to  the  passage  of  that 
Act,  and  that  it  could  not  affect  those  then  in 
office  and,  consequently,  that  the  supervisors, 
alone,  had  the  power  to  remove  a  County 
Treasurer  appointed  previous  to  the  passage 
of  the  Act.  He  said  he  dissented  entirely 
from  the  views  and  arguments  presented  by 
the  learned  Senator.  In  his  judgment,  the 
Act  of  1836  applied  to  all  cases  of  appointment 
and  removal  of  County  Treasurers,  whether 
appointed  prior  or  subsequent  to  the  passage  of 
the  Act;  and  that  (he  supervisors,  alone,  had 
no  power  or  authority,  by  the  provisions  of 
that  Act,  either  to  remove  or  appoint  a  County 
Treasurer  in  any  case  whatever. 

He  said  that  he  agreed  that  the  single,  sim- 
ple question  presented  by  this  case  was,  whether 
by  the  Act  of  1836  the  Board  of  Supervisors, 
alone,  without  the  co  operation  and  concur- 
rence of  the  judges  of  the  County  Courts,  had 
648*]  *the  power  or  were  competent  to  make 
a  removal  of  a  County  Treasurer.  If  not,  then 
Upham  was  not  removed  and,  consequently, 
there  was  no  vacancy,  nor  a  valid  appoint- 
ment. The  Act  of  1836,  which  was  in  full 
force  at  the  time  of  the  pretended  removal  of 
Upham,  provides  that  the  County  Treasurer 
may  be  removed  by  the  joint  ballot  of  the 
judges  of  the  County  Courts,  and  the  Board  of 
Supervisors,  at  the  annual  meeting  of  the  lat- 
ter; and  that  a  majority  of  both  bodies,  pres- 
ent and  voting,  shall  be  necesssary  to  do  the 
act.  If  otherwibe,  the  law  would  be  a  perfect 
nullity.  The  judges  of  County  Courts  and 
the  Board  of  Supervisors  are  separate  and  dis- 
tinct tribunals;  and  so  far  as  the  removal  or 
appointment  of  County  Treasurers  was  con- 
cerned, they  had  equal  power  and  jurisdiction ; 
neither  could  perform  the  act  alone,  nor  could 
it  be  performed  by  one  without  the  presence, 
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co  operation  and  concurrence  of  the  other.  By 
the  Act  they  were  associated  together  in  the 
appointment  of  commissioners  of  deeds,  super- 
intendents of  the  poor  and  County  Treasurers. 
They  were  required  to  meet,  at  a  certain  spec- 
ified time,  as  separate  and  distinct  bodies,  in 
separate  rooms,  and  make  out  separate  nom- 
inations; after  which  they  came  together  and 
compared  nominations,  and  in  case  of  disagree- 
ment or  non-concurrence,  the  appointments 
were  made  by  joint  ballot  of  the  two  bodies, 
and  in  no  other  way;  a  majority  of  both,  pres- 
ent and  voting,  being  necessary  to  make  a  val- 
id appointment.  In  the  present  case,  it  was  not 
pretended  that  Upham  was  removed  by  the 
joint  ballot,  the  co  operation  or  consent.in  any 
manner,  of  both  the  judges  and  supervisors. 
On  the  contrary,  it  appears  that  the  judges  re- 
solved not  to  remove  the  incumbent.  The  su- 
pervisors, it  is  true,  resolved  that  he  should 
be  removed,  at  all  events.  Both  parties  were 
equally  obstinate— equally  determined— equal- 
ly tenacious  of  their  rights  and  prerogatives, 
and  neither  would  yield.  In  relation  to  the 
policy  or  wisdom  of  the  law  under  which 
they  acted,  or  the  relative  merits  or  demerits 
of  the  parties  concerned,  this  court,  he  said, 
was  not  *now  called  upon  to  decide.  [*649 
However  unnecessary,  unwise,  or  impolitic  the 
law  in  question  may  have  been;  or  however 
reprehensible  the  conduct  of  the  judges  on  this 
occasion,  it  matters  not  in  the  decision  of  this 
case.  It  is  sufficient  that  the  law  was  not  com- 
plied with.  The  judges  refused  to  act ;  no 
joint  ballot  was  had;  no  removal  could  be  le- 
gally made;  no  vacancy  existed  and.  conse- 
quently, no  appointment  could  be  valid.  For 
these  reasons,  he  said  he  was  clearly  of  the 
opinion  that  Robertson  Whiteside  never  bad 
any  legal  claim  or  right  to  the  office  of  County 
Treasurer;  that  the  Supreme  Court  were  right 
in  their  decision,  and  that  their  judgment 
should  be  affirmed. 

The  Chancellor,  it  is  understood,  declined 
to  deliver  an  opinion  in  this  case,  on  the 
ground  of  one  of  the  judges  of  the  County 
Court  being  his  brother. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows  : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Dickinson,  Furman,  Haw- 
kins, Hopkins,  HuU,  Humphrey,  Hunt,  Z>«.  H. 
A.  Livingston,  Peck,  Platt.  Rhoades  and  Works 
—14. 

In  the  negative— Senators  Clark,  Denniston, 
Ely,  Hunter,  Johnson,  Paige,  Scott,  Skinner 
and  Strong — 9. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing—  23  Wend.,  9, 

Cited  in-23  Barb..  305  ;  28  Barb.,  313 ;  2  Abb.  Pr.. 
422 ;  17  Abb.  Pr..  209. 

WEND.  26. 
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OP  THE 


COURT  FOR  THE  CORRECTION  OF  ERRORS, 


ADOPTED  DEC.  17,  1841. 


*RULE    1. 

The  roll  of  the  members  of  this  court  shall 
be  called  at  the  opening  of  the  court  each 
morning,  and  the  names  of  the  members  pres- 
ent entered  in  the  minutes  of  the  clerk. 

RULE  2. 

The  plaintiff  in  error  shall  cause  the  writ  of 
•error,  with  the  transcript  of  the  judgment  or 
proceedings  on  which  the  writ  of  error  is 
founded,  to  be  returned  pursuant  to  the  direc 
tion  of  the  statute,  or  lose  the  benefit  of  the 
said  writ,  unless  this  court  shall  see  cause  to 
allow  such  plaintiff  a  further  day  for  that  pur- 
pose. 2  R.  8.,  599. 

RULE  3. 

If  the  plaintiff  in  error  shall  allege  diminu- 
tion of  the  record,  it  shall  be  done  on  the  day 
the  writ  of  error  shall  be  returned,  or  within 
eight  days  thereafter;  and  he  shall  thereupon 
apply  to  the  clerk  of  this  court  for  a  certiorari, 
to  certify  the  diminution  alleged,  and  the  clerk 
shall  issue  such  certiorari  of  course,  and  with- 
out special  order;  and  the  plaintiff  in  error  shall 
<J52*]  cause  it  to  be  duly  returned  *within 
twelve  days,  or  shall  lose  the  benefit  thereof, 
unless  this  court  shall  see  cause  to  allow  a  fur- 
ther day  for  that  purpose. 

RULE  4. 

The  plaintiff  in  error,  on  the  day  the  writ  of 
error  shall  be  returned  with  the  transcript  of 
the  record  or  proceedings,  if  diminution  shall 
not  be  alleged,  and  if  diminution  shall  be  al 
leged,  then  on  the  return  day  of  the  certiorari, 
shall  assign  errors  and  file  the  anme  with  the 
clerk;  or  in  default  thereof,  the  plaintiff  in  er- 
ror shall  lose  the  benefit  of  the  writ,  unless 
this  court  shall  see  cause  to  allow  further  time 
for  that  purpose;  and  the  defendant  in  error 
may  thereupon,  on  motion,  obtain  an  order 
that  such  writ  of  error  be  dismissed  with  costs 
to  be  taxed. 

RULE  5. 

When  the  plaintiff  in  error  shall  have  filed 
an  assignment  of  errors  with  the  clerk  of  this 
court,  an  order  may  be  thereupon  entered  by 
the  plaintiff  in  error  as  of  course,  for  the  de- 
fendant to  join  in  error  in  eight  days  after  the 
service  of  a  copy  thereof,  or  be  precluded;  and 
if  the  defendant  in  error  shall  not  comply  with 
the  said  order,  he  shall  be  precluded  from  join- 
ing in  error,  and  the  plaintiff  in  error  may  take 


judgment  by  default,  unless  the  defendant  In 
error  is  an  infant. 

RULE  6. 

In  every  cause  upon  a  writ  of  error,  a  case 
shall  be  made  and  printed  for  the  use  of  the 
court;  which  case  shall  consist  of  the  writ  of 
error  and  return,  with  the  record  or  proceed- 
ings upon  which  the  writ  of  error  is  brought, 
the  assignment  of  errors  and  joinder  in  error, 
and  the  reasons  of  the  Supreme  Court.  And 
the  party  making  such  case,  shall  furnish  to 
each  member  of  this  court,  a  printed  copy 
thereof,  at  or  before  the  commencement  of  the 
argument.  See  Rule  15. 


*RULE  7. 
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The  defendant  in  error  shall  make  up  the 
case,  and  furnish  the  necessary  copies  thereof, 
if  he  has,  at  or  before  the  service  of  the  joinder 
in  error,  given  a  written  notice  to  the  adverse 
party  of  his  election  to  do  so;  but  where  such 
notice  has  not  been  gwen,  the  plaintiff  in  error 
shall  make  up  the  case,  and  furnish  copies 
thereof.  And  each  party,  at  the  commence- 
ment of  the  argument  of  the  cause,  shall  deliv- 
er to  the  members  of  the  court,  printed  copies 
of  the  points  he  intends  to  rely  upon  in  argu- 
ment, with  a  reference  to  the  authorities  on 
which  he  relies  in  support  of  the  same.  See 
Rule  15. 

RULE  8. 

In  cases  of  writs  of  error  in  causes  upon  bills 
of  exceptions,  the  bills  of  exceptions  shall  be 
incorporated  in  and  form  a  part  of  the  judg- 
ment record  on  which  such  writ  of  error  shall 
be  brought. 

RULE  9. 

In  appeal  cases,  the  petition  of  appeal,  ad- 
dressed to  this  court,  shall  be  filed  in  the  office 
of  the  register  or  assistant  register,  with  whom 
the  decree  or  order  appealed  from  is  entered, 
within  eight  days  after  the  entering  of  the  ap- 
peal in  the  Court  of  Chancery,  or  such  appeal 
shall  be  considered  as  waived,  and  that  court 
may  proceed,  notwithstanding  the  appeal.  The 
petition  of  appeal,  whether  Sled  in  the  recess 
:>r  during  the  sitting  of  this  court,  shall  pray 
that  the  decree  or  order  appealed  from  may  be 
sent  to  this  court,  and  filed  with  the  clerk  there- 
of, without  delay.  And  at  any  time  after  the 
Sling  of  such  petition  of  appeal  in  the  court 
below,  and  without  waiting  for  the  actual  re- 
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turn  thereof  to  the  clerk  of  this  court,  the  re- 
spondent may  put  in  his  answer  to  the  petition 
of  appeal,  (a) 

654*]  *RULE  10. 

In  every  such  petition  of  appeal,  it  shall  be 
sufficient  to  set  forth  the  decree,  decretal  or 
other  order  appealed  from.without  reciting  the 
pleadings  in  the  cause  ;  and  stating  that  the 
said  decree,  decretal  or  other  order  so  appealed 
from, or  some  part  thereof  (specifying  what  part 
or  parts),  is  erroneous,  and  that  the  same  ought 
to  be  reversed  or  modified,  as  the  case  may  be. 

RULE  11. 

The  officer  of  the  Court  of  Chancery,  with 
whom  such  petition  of  appeal  shall  be  filed, 
shall  make  and  annex  to  the  said  petition  of 
appeal,  the  decree,  decretal  or  other  order 
appealed  from,  and  such  other  order  as  may  be 
required  to  be  returned  to  this  court,  without 
any  of  the  pleadings,  proofs  and  exhibits  in  the 
cause  ;  and  in  case  the  cause  had  been  set  down 
for  hearing,  and  heard  prior  to  the  decree  or 
order  appealed  from,  then  he  shall  cause  to  be 
annexed  also  a  copy  of  the  minutes  taken  by 
the  register  or  assistant  register,  respecting 
what  was  read  or  used  in  the  court  below,  or 
offered  and  overruled  on  objection,  or  admitted 
at  the  hearing;  authenticated  copies  of  which 
pleadings,  proofs  and  exhibits,  or  such  of  them 
as  may  be  relied  on  by  either  party,  shall  be 
produced  at  the  hearing  by  the  parties. 

RULE  12. 

The  party  appealing  shall,  in  every  case, 
cause  the  petition  of  appeal,  with  the  matter 
to  be  annexed  to  the  same  as  aforesaid,  to  be 
brought  into  this  court  and  filed  with  the  clerk 
thereof,  by  the  day  mentioned  in  such  petition, 
or  when  duly  prepared  by  the  officer  as  before 
directed;  or  in  default  thereof,  shall  lose  the 
benefit  of  such  appeal,  unless  this  court  shall 
see  cause  to  allow  a  further  day  for  that  pur- 
pose. 
655*]  *RULE  18. 

On  the  petition  of  appeal  being  filed  as  afore- 
said, the  appellant  may  thereupon,  as  of  course, 
obtain  an  order  for  the  respondent  to  answer 
the  petition  of  appeal  in  eight  days  after  serv- 
ice of  a  copy  thereof,  or  be  precluded  ;  and 
if  the  respondent  shall  not  comply  with  the 
said  order,  he  shall  be  precluded  from  answer- 
ing the  petition  of  appeal,  and  the  appellant 
may  be  heard  ex  parte;  unless  the  respondent 
is  an  infant. (//) 

RULE  14. 

In  every  cause  upon  appeal,  a  case  shall  be 
made  and  printed  for  the  use  of  the  court;  un- 
less the  parties  agree  upon  a  case  containing  a 
more  brief  statement  of  the  pleadings  and 
proofs;  such  case  shall  contain  the  petition  of 
appeal  and  the  answer  to  the  same,  the  decree 
or  order  appealed  from,  and  the  reasons  of  the 
Chancellor,  together  with  such  of  the  pleadings, 
orders,  depositions,  affidavits  and  other  papers 
in  the  cause,  as  were  read  or  used  on  the  hear- 


(o)  14  Wend.,  539 ;  16  Id., 
.585,588. 
(b)  2  Wend.,  205. 
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I ;  18  Id.,  319 ;  80  Id., 


ing  of  the  cause,  or  matter  before  the  Chancel- 
lor, and  upon  which  the  decree  or  order  ap- 
pealed from  was  founded.  The  respondent 
shall  make  up  the  case,  and  furnish  the  neces- 
sary copies  thereof,  if  he  has,  at  or  before  the 
service  of  his  answer  to  the  petition  of  appeal, 
given  a  written  notice  to  the  adverse  party  of 
his  election  to  do  so;  but  when  such  notice  has 
not  been  given,  the  appellant  shall  make  up 
the  case,  and  furnish  copies  thereof;  and  each 
party,  at  the  commencement  of  the  hearing  of 
the  appeal,  shall  deliver  to  the  members  of  the 
court,  printed  copies  of  the  points  he  intends 
to  rely  upon  in  argument,  with  a  reference  to 
the  authorities  on  which  he  relies  in  support  of 
the  same 

*RULE  15. 


All  cases  made  and  points  prepared  and 
served  on  the  members  of  this  court,  shall  here- 
after be  printed  in  royal  octavo  form,  on  sized 
paper,  with  a  wide  margin  :  and  the  party  who 
makes  the  case,  shall,  within  thirty  days  after 
the  cause  is  at  issue  in  this  court,  serve  upon 
the  attorney  or  solicitor  of  the  adverse  party, 
or  on  one  of  his  counsel,  or  transmit  to  such 
attorney,  solicitor  or  counsel,  by  mail,  directed 
to  him  at  his  place  of  residence,  three  printed 
copies  of  the  case  for  the  use  of  such  party  and 
his  counsel  ;  or  the  party,  who  ought  to  have 
served  such  case,  shall  not  have  the  right  to 
bring  his  cause  on  to  be  heard,  without  the 
consent  of  the  adverse  party,  until  after  the  ex- 
piration of  thirty  days  after  such  copies  of  the 
case  shall  have  been  served. 

RULE  16. 

Orders  to  assign  errors,  to  join  in  error,  to 
file  petitions  of  appeal,  and  to  answer  such  pe- 
titions, may  be  entered  at  any  time  by  the  clerk, 
of  course,  in  the  minutes  of  thecourt.upon  the 
written  request  of  the  solicitor,  attorney  or 
counsel,  at  the  peril  of  the  party  entering  the 
same,  with  the  like  force  and  effect  as  if  en- 
tered by  direction  of  the  court  during  its  ses- 
sion. 

RULE  17. 

In  all  cases  in  this  court,  the  attorneys  or  so- 
licitors and  guardians  adlitem,  of  the  respective 
parties  in  the  court  below,  shall  be  deemed  the 
attorneys,  solicitors  or  guardians  ad  litem.  of 
the  same  parties  respectively  in  this  court,  u  mil 
others  shall  be  retained  or  appointed,  and  no- 
tice thereof  served  on  the  adverse  party. 

RULE  18. 

All  causes  which  have  been  put  at  issue  in 
this  court,  may  be  brought  on  to  argument 
upon  the  notice  of  either  party,  *to  be  [*<i57 
served  at  least  fourteen  days  before  the  day  on 
which  it  is  intended  to  bring  on  the  same,  and 
which  shall  be  some  day  on  which  the  court 
shall  be  in  session;  and  a  copy  of  such  notice 
shall  also  be  furnished  to  the  clerk  of  this  court, 
at  least  four  days  before  the  day  appointed  for 
argument  ;  and  the  clerk  shall  make  a  list  of 
the  causes  thus  noticed,  arranging  them  in  the 
order  in  which  the  joinder  in  error,  or  answer 
to  the  petition  of  appeal  therein,  was  filed;  and 
when  the  court  shall  be  ready  to  proceed  to  the 
hearing  of  causes,  the  same  shall  be  called  in 
the  order  in  which  they  stand  on  such  list. 
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RULE  19. 


Whenever  a  party  brings  on  a  case  for  ar- 
gument, and  the  reasons  of  the  court  below 
shall  not  be  annexed  to  the  cases  delivered,  the 
cause  shall  not  be  heard,  unless  it  appear  by 
affidavit  that  application  has  been  made  for 
such  reasons,  and  that  the  same  could  not  be 
obtained. 

RULE  20. 

The  parties  to  every  cause  now  or  hereafter 
pending  in  this  court,  shall  have  the  liberty  of 
submitting  a  printed  instead  of  an  oral  argu- 
ment. 

RULE  21. 

This  court  will  not  hear  an  ex  parte  argu- 
ment, in  favor  of  the  affirmance  of  a  decree  or 
judgment.  But  if  the  cause  has  been  regular- 
ly noticed  for  argument,  and  placed  on  the  cal- 
endar of  causes  by  the  respondent  or  the  de- 
fendant in  error,  and  the  appellant  or  the 
plaintiff  in  error  does  not  appear  to  argue  on 
his  part,  or  does  not  furnish  the  printed  cases 
as  required  by  the  rules  of  this  court,  the  de- 
cree or  judgment  shall  be  affirmed  with  costs, 
together  with  such  damages  as  the  respondent 
or  the  defendant  in  error  would  have  been  en 
titled  to  if  the  decree  or  judgment  had  been 
affirmed  on  argument. 


658*] 


*RULE  22. 


Whenever  any  matter  is  moved  for  a  hear- 
ing, whether  upon  the  merits  or  upon  a  pre- 
liminary or  interlocutory  question,  pursuant 
to  notice  for  that  purpose,  and  the  party  whose 
right  it  is  to  appear  and  oppose,  shall  make  de- 
fault, the  court  will  proceed  and  hear  the  mat- 
ter ex  parte;  and  no  decision  will  be  given  upon 
the  mere  default  of  appearance,  except  as  pro- 
vided in  the  last  preceding  rule.  But  where 
the  defendant  in  error,  or  respondent  in  an 
appeal,  has  elected  to  make  the  case,  if  he  does 
not  appear  and  furnish  the  cases,  when  the 
cause  is  reached  on  the  calendar,  the  adverse 
party  may  have  the  default  entered;  and  may 
then  furnish  the  cases,  and  submit  or  argue 
the  cause  ex  parte,  out  of  its  place  on  the  cal- 
endar at  any  time  thereafter. 

RULE  23. 

When  a  decree  or  judgment  is  affirmed  or 
reversed  by  the  default  of  either  party,  remit- 
titur  shall  not  be  sent  to  the  court  below,  until 
the  expiration  of  ten  days  thereafter,  unless 
this  court  shall  specially  direct  otherwise. 

RULE  24. 

When  any  preliminary  question,  not  made 
in  the  court  below,  and  not  involving  the  mer- 
its of  the  cause,  is  presented  for  argument,  it 
shall  be  first  argued  and  passed  upon  by  the 
court;  and  the  argument  upon  the  merits  of  the 
cause  shall  be  postponed  until  such  prelimi- 
nary question  shall  have  been  disposed  of  by 
the  court,  unless  the  court  shall  otherwise  di- 
rect. 

RULE  25. 

At  the  conclusion  of  the  argument  upon  any 
writ  of  error  or  appeal,  the  presiding  officer  of 
WEND.  26. 


the  court  shall  immediately  state  the  question: 
"Shall  this  judgment  or  decree  be  reversed?" 
And  the  court  shall  proceed  to  decide  the  ques- 
tion, *after  hearing  the  opinions  of  [*659 
such  of  the  members  of  the  court  as  wish  to 
state  the  reasons  upon  which  their  votes  are 
founded.  But  if  any  member  wishes  further 
time  to  examine  the  questions  to  be  decided, 
the  court  shall  fix  such  day,  during  the  same 
term  or  otherwise,  as  may  be  proper  for  the 
decision  of  the  cause. 

RULE  26. 

When  the  decision  of  a  cause  depends  upon 
distinct  questions,  the  decision  of  either  of 
which  will  dispose  of  the  cause,  the  question 
shall  be  taken  separately,  if  required  by  any 
three  members. 

RULE  27. 

The  remittitur,  in  case  of  a  writ  of  error,  shall 
contain  a  copy  of  the  judgment  of  this  court 
annexed  to  the  writ  of  error  and  the  transcript 
of  the  record  of  proceedings  as  brought  into 
this  court,  under  the  seal  of  this  court,  and 
signed  by  a  clerk  thereof;  and  the  remittitur, 
in  case  of  an  appeal,  shall  contain  a  copy  of 
the  decree  or  order  of  this  court,  annexed  to 
the  petition  of  appeal  and  the  matters  thereto 
annexed,  as  brought  into  this  court,  under  the 
seal  of  this  court,  and  signed  by  the  clerk 
thereof. 

RULE  28. 

All  costs  awarded  by  this  court  shall,  in  case 
of  appeal,  be  taxed  in  the  Court  of  Chancery, 
and  on  writs  of  error  in  the  Supreme  Court,  in 
the  usual  manner  of  taxing  costs  in  such  courts 
respectively;  for  which  costs,  the  Supreme 
Court,  in  cases  of  writs  of  error,  shall  award 
execution  according  to  the  course  of  that  court; 
and  the  payment  of  all  costs  awarded  by  this 
court,  in  cases  upon  appeals,  shall  be  enforced 
by  the  Court  of  Chancery,  according  to  the 
practice  of  that  court. (a) 


"RULE  29. 


[*6<50 


No  member  of  this  court  shall,  as  attorney, 
solicitor  or  counsel,  be  concerned  in  or  argue 
any  cause  in  this  court,  either  upon  error  or 
appeal,  unless  such  member  was,  without  ref- 
erence to  this  court,  actually  retained  and  em- 
ployed in  the  cause  in  the  court  below,  before 
the  judgment  or  decree  on  which  the  writ  of 
error  or  appeal  is  founded  was  rendered;  pro- 
vided however,  that  this  rule  shall  not  extend 
to  causes  in  which  any  member  of  this  court 
was  actually  retained  an  attorney,  solicitor  or 
counsel  previous  to  his  becoming  a  member 
thereof. 

RULE  30. 

At  the  hearing  of  causes,  not  more  than  one 
counsel  shall  open  the  argument,  and  no  more 
than  two  counsel  shall  answer,  and  no  more 
than  one  counsel  shall  reply  or  close,  except 
in  special  cases  on  appeal,  where  there  are  dis- 
tinct parties  on  the  same  side,  having  distinct 
interests  in  question. 

(o)— 2  Wend.,  209,  221 ;  11  Wend.,  629 ;  13  Wend.,  130. 
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RULE  81. 

Special  motions  shall  require  a  notice  there- 
of, with  copies  of  the  papers,  not  records  of 
this  court,  to  be  served  at  least  four  days  be- 
fore the  motion  is  made.  2  Wend.,  221. 

RULE  32. 

The  service  of  all  notices  of  motions,  copies 
of  orders  and  affidavits  in  this  court,  during 
the  sitting  of  the  court,  may  be  made  on  the 
counsel  of  the  parties  attending  the  court,  and 
also  on  the  agent  in  the  Court  of  Chancery,  or 
Supreme  Court,  of  the  solicitor  or  attorney  for 
the  parties;  but  when  made  on  agents  or  coun 
sel,  double  the  usual  time  shall  be  required. 
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*RULE38.  [*661 

The  court,  during  the  sitting  of  the  Legisla- 
ture, will  hear  motions  upon  the  first  and  third 
Tuesdays  of  every  month,  and  at  no  other  time 
without  special  order. 

RULE  34. 

In  cases  not  already  provided  for,  the  prac- 
tice of  this  court  upon  writs  of  error,  shall  be 
similar  to  the  practice  of  the  Court  of  Ex- 
chequer Chamber  in  England;  and  on  appeals, 
it  shall  be  conformable  to  that  of  the  House  of 
Lords  in  England,  when  sitting  as  a  Court  of 
Appeals,  until  further  order;  and  all  former 
rules  made  by  this  court  relative  to  its  prac- 
tice, shall  be  vacated. 
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The  importance  of  the  questions  involved 
in  the  opinion  delivered  by  Judge  Cowen,  of 
the  Supreme  Court  of  the  State  of  N.  Y.,  in 
the  case  of  Alexander  McLeod,  and  the  erro- 
neous principles  of  national  law  put  forth  in 
that  opinion,  seem  to  require  that  the  true  doc- 
trines involved  in  the  case  should  be  placed  in 
a  correct  light  before  the  country.  To  that 
end,  we  have  ventured  to  embody  the  result  of 
pur  examination  of  the  subject  in  the  follow- 
ing review  of  Judge  Cowen's  opinion. 

The  opinion  is  deficient  in  methodical  ar- 
rangement of  the  several  positions  taken  and 
maintained  by  the  judge;  and  this  confusion 
is  increased  by  a  badly  arranged  citation  of  au- 
thorities, and  a  rambling  mode  of  discussing 
the  subjects.  It  is  also  much  too  long;  being 
nearly  double  the  length  required  to  discuss 
the  matters  really  in  issue,  even  in  Judge 
Cowen's  mode  of  discussing  them.  Why,  for 
example,  go  through  with  an  examination  of 
the  question,  whether  our  courts  have  jurisdic- 
664*]  tion,  and  a  right  to  *try  a  foreigner  for 
a  crime  committed  within  our  State,  and  quote 
the  authorities  bearing  upon  the  subject,  to 
prove  the  jurisdiction,  when  not  a  person,  law- 
yer or  layman,  ever  doubted  it!  and  when  the 
judge  himself  finally  says:  "Want  of  jurisdic- 
tion has  not  been  put  on  the  ground  that 
McLeod  was  a  foreigner." 

The  other  branch  of  the  question  of  juris- 
diction, discussed  at  great  length  by  the  judge, 
seems  to  us  an  equal  waste  of  labor  and  learn- 
ing. As  we  understand  it,  the  case  of  McLeod 
does  not  involve  any  question  of  jurisdiction; 
for  it  must  be  conceded  that  our  State  Courts 
have  jurisdiction  over  all  cases  of  murder 
committed  within  the  boundary  of  the  State. 
JMcLeod's  case  presents  for  consideration — not 
a  question  of  jurisdiction,  but  a  question  of 
guilt  or  innocence;  whether  the  homicide  with 
which  he  is  charged  be  a  crime  according  to 
the  law  of  nations.  If  a  sheriff  should,  in  pur- 
suance of  a  sentence,  hang  a  person  convicted 
of  murder,  and  after  the  execution  it  should  be 
ascertained  that  the  person  executed  was  inno- 
cent, and  a  grand  jury  should  thereupon  in- 
dict the  sheriff  for  the  murder  of  the  person 
executed,  the  sheriff  could  not  interpose  an  ob- 
jection to  the  jurisdiction  of  the  court,  but 
would  rely  for  his  defense  and  justification 
upon  the  fact  of  a  conviction  by  a  court  of 
competent  jurisdiction;  thereby  showing  that 
the  homicide  in  him  was  not  a  crime.  So,  also, 
if  a  soldier  should  be  tried  by  a  court-martial, 
and  sentenced  to  be  shot;  and  after  his  execu- 
tion, those  engaged  in  it  should  be  indicted  for 
murder,  their  defense  would  not  be  a  want  of 
jurisdiction  in  the  State  Court,  but  a  justifica- 

l_The  acquittal  of  McLeod  at  the  Oyer  and  Ter- 
miner,  bavinp-  rendered  unnecessarr  an  appeal  to 
the  Supreme  Court  of  the  U.  S.,  from  the  decision 
of  the  Supreme  Court  of  this  State,  on  the  applica- 
tion for  his  discharge  and,  consequently,  the  opin- 
ion delivered  by  Mr.  Justice  Cowen  not  having  been 
submitted  to  the  review  of  the  Supreme  Court  of 
the  TJ.  S.,  it  has  been  supposed  that  the  incorporat- 
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tion  before  that  court,  under  a  regular  court- 
martial  conviction  and  sentence,  thereby  show- 
ing that  the  homicide  was  not  a  murder. 
Suppose,  after  peace  with  Great  Britain,  a 
British  soldier  had  come  within  our  State  and 
had  been  arrested  and  indicted  for  murder  com- 
mitted in  the  attack  on  Buffalo,  during  the 
war;  he  would  not  think  of  raising  a  question 
of  jurisdiction  in  the  court,  but  would  rely  oft 
the  law  of  nations  to  justify  the  homicide,  and 
*relieve  him  from  the  charge  of  crime.  [*665 
Indeed,  whenever  a  question  of  the  jurisdic- 
tion of  a  court  is  raised,  it  necessarily  admits 
the  charge  or  claim  preferred.  The  plea  to  the 
jurisdiction  is  one  of  confession  and  avoid- 
ance. Surely  the  counsel  of  McLeod  never  in- 
tended to  admit,  for  a  moment,  the  crime  of 
murder,  with  which  he  was  charged,  and  seek 
to  escape  its  consequences  by  alleging  that  the 
court  had  not  jurisdiction  over  the  offense!  In 
this  part  of  the  opinion,  therefoie,  we  think 
the  judge  must  have  been  fighting  a  shadow 
of  his  own  casting. 

There  is,  also,  another  part  of  this  opinion, 
and  no  inconsiderable  part  of  it,  that  appears 
to  be  a  waste  of  learning  and  authorities.  It 
is  that  part  in  which  the  judge  proves,  beyond 
question,  "  that  every  voluntary  entrance  into 
neutral  territory,  with  hostile  purposes,  is  ab- 
solutely unlawful;"  yet,  after  an  elaborate 
discussion  of  this  question,  and  a  citation  of 
authorities  at  great  length  to  prove  the  unlaw- 
fulness of  the  violation  of  our  territory  by  En- 
gland, the  judge  says,  "that  the  act  was  one 
of  mere  arbitrary  usurpation,  was  not  denied 
on  the  argument;  nor  has  this,  that  I  am  aware 
of,  been  denied  by  any  one  except  England 
herself."  We  concede  that  the  authorities 
cited  show  that  the  hostile  attack  upon  The 
Caroline,  and  the  violation  of  our  territory, 
was  unlawful;  that  is,  without  adequate  cause; 
but  not  one  of  all  the  authoiities  which  pro- 
nounce a  violation  of  territory  unlawful,  de- 
nounce upon  the  military  of  the  nation,  under 
whose  authority  it  is  done,  any  personal  pen- 
alty. If  we  examine  history,  we  shall  find  that 
quite  as  many  wars  have  been  commenced 
without,  as  with  an  adequate  cause,  when 
tested  by  the  general  reason  and  sense  of  man- 
kind; yet  no  one  ever  thought  of  making  that 
the  test  of  the  impunity  belonging;  to  the  mili- 
tary engaged.  Such  a  test  can  only  be  applied 
to  controversies  between  individuals,  where 
there  is  a  common  arbiter  or  judge  to  decide; 
never  between  nations,  who  admit  no  judge 
but  themselves.  The  argument,  therefore,  on 
the  *stde  of  McLeod,  is  not  at  all  weak-  [*666 
ened  by  not  denying  that  the  attack  was  un- 
justifiable on  the  part  of  his  nation. 

ins:  into  this  volume  the  review  of  that  opinion  by 
Judge  Tallmadjre.  would  be  deemed  by  the  profes- 
sion at  largre,  and  by  the  public,  an  acceptable  serv- 
ice. It  is  accompanied  with  sundry  letters  received 
by  Judge  Tallmadgre,  from  many  of  the  moat  dis- 
tinguished jurists  of  our  country,  on  the  occasion 
of  the  publication  of  his  review. 
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In  the  examination  of  this  subject,  we  shall 
concede  what  has  never  been  denied,  and  what 
has  taken  so  much  of  this  learned  opinion  to 
prove,  to  wit:  that  a  foreigner  is  liable  to  be 
tried  by  our  courts  for  crimes  committed  with- 
in the  State;  that  the  state  courts  have  juris- 
diction in  all  cases  of  murder  committed  with- 
in the  State;  and  for  the  sake  of  the  argument, 
that  the  hostile  expedition,  in  which  The  Car- 
oline was  burned  and  Durfee  killed,  was  an 
unlawful  violation  of  our  territory.  We  proceed, 
then,  to  the  discussion  of  the  main  question 
involved  in  this  case,  to  wit:  whether  McLeod 
is  entitled  to  the  impunity  of  a  soldier  in  time 
of  war. 

The  points  sought  to  be  established  by  the 
affidavit  of  McLeod,  are  thus  concisely  stated 
by  Judge  Cowen  :  "That  the  Niagara  frontier 
was  in  a  state  of  war  against  the  contiguous 
Province  of  Upper  Canada;  that  the  homicide 
was  committed  by  McLeod,  if  at  all,  as  one  of 
a  military  expedition,  set  on  foot  by  the  Cana- 
dian authorities  to  destroy  the  boat  Caroline  ; 
that  he  was  a  British  subject,  that  the  expedi- 
tion crossed  our  boundary,  sought  The  Caro- 
line at  her  moorings  in  Schlosser,  and  there  set 
fire  to  and  burned  her  and  killed  Durfee,  one 
of  our  citizens,  as  it  is  lawful  to  do  in  time  of 
war."  From  such  a  state  of  facts  Judge  Cow- 
en  takes  his  position  in  relation  to  the  rights 
and  liabilities  of  England  and  her  military,  as 
follows  :  "I  deny  that  she  can, in  time  of  peace, 
send  her  men  into  our  territory,  and  render 
them  impervious  to  our  laws,  by  embodying 
them  and  putting  arms  in  their  hands.  She 
may  declare  war  :  if  she  claim  the  benefit  of 
peace,  as  both  nations  have  done  in  this  in- 
stance, the  moment  any  of  her  citizens  enter 
our  territory,  they  are  as  completely  obnoxious 
to  punishment  by  our  law,  as  if  they  had  been 
born  and  always  resided  in  this  country.  I 
will  not,  therefore,  dispute  the  construction 
which  counsel  put  upon  the  language  or  the 
acts  of  England.  To  test  the  law  of  the  trans- 
667*]  action,  I  will  concede  *that  she  had, 
by  Act  of  Parliament,  conferred  all  the  power 
which  can  be  contended  for  in  behalf  of  the 
Canadian  authorities,  as  far  as  she  could  do 
so."  This,  we  confess,  is  meeting  the  question 
boldly  ;  and  we  accept,  for  the  sake  of  the  ar- 
gument, and  for  the  present,  the  concession  of 
the  sufficiency  of  the  power  conferred  on  the 
Canadian  authorities.  Before  we  leave  the 
subject,  however,  we  will  dispense  with  this 
concession,  and  establish  the  sufficiency  of  this 
power,  by  the  most  clear  and  conclusive  au- 
thorities. Upon  the  question  as  before  stated 
by  Judge  Cowen,  he  applies  to  it  the  law  of  na- 
tions, as  follows  :  "To  warrant  the  destruction 
of  property,  or  the  taking  of  life, on  the  ground 
of  public  war,  it  must  be  what  is  called  lawful 
war,  by  the  law  of  nations;  a  thing  which  can 
never  exist  without  the  actual  concurrence  of 
the  war-making  power.  This,  on  the  part  of 
the  U.  S.,  is  Congress;  on  the  part  of  England, 
the  Queen.  A  state  of  peace  and  the  continu- 
ance of  treaties  must  be  presumed  by  all  courts 
of  justice  till  the  contrary  be  shown;  and  this 
is  a  prexumptio juris et  dejure  until  the  national 
power  of  the  country  in  which  such  courts  sit, 
officially  declares  the  contrary."  Now  the  en- 
tire error  in  the  opinion  of  the  judge  arises 
from  the  erroneous  principle  of  international 
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law  which  he  here  lays  down.  All  will  agree 
that  the  war  which  affords  impunity  to  those 
engaged  in  it  must  be  a  lawful  war.  But  by 
the  term  "lawful  war"  is  not  meant  a  "  solemn 
and  formal  war"  only;  on  the  contrary.it com- 
prehends every  description  of  war,  except  hos- 
tile expeditions  set  on  foot  for  purposes  of  plun- 
der and  pillage,  without  any  apparent  cause. 
Rutherforth  says  :  "If  one  nation  seizes  the 
goods  of  another  nation  by  force,  upon  account 
of  some  damage,  etc., such  contentions  by  force 
are  reprisals.  There  may  be  likewise  other  acts 
of  hostility  between  two  nations,  which  do  not 
properly  come  under  the  name  of  reprisals, 
such  as  the  besieging  each  other's  towns,  or  the 
sinking  of  each  other's  fleets,  whilst  the  na- 
tions in  other  respects  are  at  peace  with  one  an- 
other. These  are  public  wars,  because  nations 
*are  the  contending  parties.  But  as  [*6O8 
they  are  confined  to  some  particular  object, 
they  are  of  the  imperfect  sort,"  etc.  B.  II.,ch. 
9,  sec.  10.  In  opposition  to  this  authority,  it 
will  be  seen  that  Judge  Cowen  starts  with  the 
proposition  that,  so  long  as  the  entire  peace  of 
the  two  nations  is  not  broken  up — in  other 
words,  until  Congress  shall  declare  war  against 
England,  or  the  Queen  of  England  against  us, 
there  cannot  be  a  state  of  war  that  will  warrant 
the  destruction  of  property  or  the  taking  of 
life  in  conflict  on  either  side.  To  controvert 
this  proposition,  we  bring  not  only  Ruther- 
forth, as  above  cited,  but  Vattel,  in  language  if 
possible  still  more  explicit.  B.  III.,  ch.  4,  sec. 
67.  "A  war  lawful  and  in  form,  is  carefully 
to  be  distinguished  from  an  unlawful  war  en- 
tered on  without  any  form, or  rather  from  those 
incursions  which  are  committed  either  without 
lawful  authority  or  apparent  cause,  as  likewise 
without  formalities,  and  only  for  havoc  and 
pillage.  Grotius,  B.  III.,  cb.  3,  relates  several 
instances  of  the  latter.  Such  were  the  wars  of 
the  Grandes  Campaignes,  which  had  assembled 
in  France  during  the  wars  with  the  English  ; 
armies  of  banditti  which  ranged  about  Europe 
purely  for  spoil  and  plunder.  Such  were  the 
cruises  of  Filbustiers,  without  commission  and 
in  time  of  peace  ;  and  such  in  general  are  the 
depredations  of  pirates.  To  the  same  class  be- 
long almost  all  the  expeditions  of  the  African 
corsairs,  though  authorized  by  a  sovereign, 
they  being  founded  on  no  apparent  just  cause, 
and  whose  only  motive  is  the  avidity  of  capt- 
ures. I  say  these  two  sorts  of  wars,  lawful  and 
unlawful,  are  to  be  carefully  distinguished  ; 
their  effects  and  the  rights  arising  from  them 
being  very  different."  Here  we  have  Vattel, 
distinguishing  all  the  hostile  collisions  of  na- 
tions into  "  two  sorts  of  wars  ;"  the  one  sort 
being  undertaken  "  without  apparent  cause," 
and  for  "havoc  and  pillage,"  and  all  that  do 
not  come  under  this  head  being  of  the  other 
sort.  Having  thus  divided  wars  into  "two 
sorts,"  the  one  he  calls  unlawful  war,  the  oth- 
er lawful  war. 

*Vattel  does  not,  like  Judge  Cowen,  [*66» 
call  all  wars  unlawful  that  are  not  formally 
and  solemnly  declared  by  the  "  war-making 
power"  of  the  government,  but  he  pronounces 
all  hostile  attacks  lawful  wars.if  made  with  law- 
ful authority  and  for  "apparent  cause,"  and  not 
for  "  pillage  and  havoc."  Chancellor  Kent.too, 
admits  that  a  formal  declaration  of  war  is  not 
essential  to  make  the  war  lawful.  All  that  is 
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required  to  make  a  lawful  war  is,  that  the  hos- 
tilities be  authorized  by  the  proper  authorities. 
"Since  the  time  of  Bynkershoek,  it  has  become 
settled  by  the  practice  of  Europe, that  war  may 
lawfully  exist  by  declaration  which  is  unilate- 
ral only, or  without  a  declaration  on  either  side. 
It  may  begin  with  mutual  hostilities.  In  the 
war  between  England  and  Prance,  1778,  the 
first  public  act  on  the  part  of  England  was  re- 
calling its  minister ;  and  that  single  act  was 
considered  by  France  as  a  breach  of  the  peace 
between  the  two  countries.  There  was  no  other 
declaration  of  war,  though  each  government, 
afterwards,  published  a  manifesto  in  vindica- 
tion of  its  claims  and  conduct.  The  same  thing 
may  be  said  of  the  war  which  broke  out  in 
1793,  and  again  in  1803  and,  indeed,  in  the  war 
•of  1756.  Though  a  solemn  and  formal  decla- 
ration of  war,  in  the  ancient  style,  was  made 
in  June,  1756,  various  hostilities  had  been 
•carried  on  for  a  year  preceding."  1  Kent, 
Com.,  54.  In  the  same  explicit  manner  Ruth- 
•erforth  speaks,  denying  the  necessity  of  a  dec- 
laration of  war  to  make  the  war  lawful:  "The 
only  real  effect  of  a  declaration  of  war  is  that 
it  makes  the  war  a  general  one,  or  a  war  of 
•one  whole  nation  against  another  whole  nation; 
whilst  the  imperfect  sorts  of  war  such  as  re- 
prisals, or  acts  of  hostility,  are  confined  to  par- 
ticular persons  or  things,  or  places."  Ruth., 
B.  II.,  ch.  9,  sec.  8.  These  questions  do  not  de- 
pend entirely  upon  the  opinions  of  elementary 
writers  upon  national  law.  They  have  been 
illustrated  by  judicial  decisions  in  courts  of  the 
highest  authority.  12  East,  225.  This  was  an 
action  to  recover  back  the  premium  paid  on  a 
67O*]  marine  policy  of  insurance;  *and  the 
•question  was,  whether  a  state  of  war  existed 
-at  the  time  the  insurance  was  effected  so  as  to 
render  the  policy  void.  Hostilities  had  been 
•commenced  by  Russia  against  England  the  day 
before  the  insurance  was  effected,  but  was  not 
known  to  either  party  at  the  time.  For  the  de- 
fendant it  was  insisted  that  "Nothing  which 
was  done  in  Russia,  even  if  it  had  been  known 
here,  would  have  bound  British  subjects  until 
the  state  of  war  was  known  and  recognized  by 
this  government."  Ld.  Ellenborough.  "  The 
commencement  of  hostilities  by  Russia  against 
this  country  placed  the  two  countries  in  a  state 
of  hostility,  and  made  the  subjects  of  Russia 
•enemies  to  this  country  at  the  time  when  this 
insurance  was  effected.  Formal  declarations 
of  war  only  make  the  state  of  war  more  noto- 
rious; but  though  more  convenient  in  that  re- 
spect, are  not  necessary  to  constitute  such  a 
state."  1  Dod.  Adm.  Rep.,  247.  A  declaration 
of  war  was  issued  by  Sweden  against  Great 
Britain,  on  account  of  the  encroachments  of  the 
latter  upon  her  rights  as  a  neutral  nation.  It 
was  contended  before  Sir  William  Scott,  that 
the  two  countries  were  not,  in  reality,  in  a  state 
•of  war,  because  the  declaration  was  unilateral 
only.  "  I  am,  however,  perfectly  clear, "says 
Sir  William  Scott,  "that  it  was  not  less  a  war 
•on  that  account;  for  war  may  exist  without  a 
declaration  on  either  side.  It  is  so  laid  down 
by  the  best  writers  on  the  law  of  nations.  A 
declaration  of  war  by  one  country  only  is  not, 
as  has  been  represented,  a  mere  challenge,  to 
be  accepted  or  refused  at  pleasure  by  the  other. 
It  proves  the  existence  of  actual  hostilities,  on 
one  side  at  least,  and  puts  the  other  party  also 
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into  a  state  of  war;  though  he  may,  perhaps, 
think  proper  to  act  on  the  defensive  only." 
Thus,  it  will  be  perceived,  a  lawful  war  may 
be  commenced  without  any  formal  declaration, 
and  it  may  be  manifested  by  an  act  of  hostility 
without  any  previous  notice;  and  whether  the 
war  becomes  a  general  one  or  an  imperfect  war, 
depends  upon  the  extent  to  which  hostilities 
are  carried.  It  will  always  be  a  lawful  war, 
if  the  Hostilities  are  authorized  by  the  [*67  1 
proper  authority  and  are  not  mere  wanton  dep- 
redations, without  any  apparent  cause. 

Are  the  military,  the  general  officers  and 
soldiers  who  engage  in  such  hostile  attacks,  to 
be  held  personally  answerable  in  the  ordinary 
courts  of  law,  as  for  a  private  offense?  The 
same  principle  of  impunity  applies  to  hostili- 
ties upon  the  land  or  sea.  When  they  are  wan- 
ton and  malicious,  and  for  plunder  and  spoils 
at  sea,  they  are  called  piracy.  Hostilities  by 
land,  from  similar  motives  and  for  like  objects, 
are  called  robberies.  Decisions,  therefore,  in 
relation  to  hostilities  at  sea,  and  the  impunity 
or  liability  of  vessels  and  crews,  furnish  the 
rule  of  impunity  or  liability  to  be  applied  to 
the  military  in  cases  of  hostilities  upon  land. 
11  Wh.(  41.  Story  says  :  "A  piratical  aggres- 
sion by  an  armed  vessel  sailing  under  the  regu- 
lar flag  of  any  nation,  maybe  justly  subjected 
to  the  penalty  of  confiscation  for  such  a  gross 
breach  of  the  law  of  nations.  But  every  hos- 
tile attack  in  a  time  of  peace  is  not  necessarily 
piratical.  It  may  be  by  mistake,  or  in  neces- 
sary self-defense,  or  to  repel  a  supposed  medi- 
tated attack  by  pirates;  it  may  be  justifiable, 
and  then  no  blame  attaches  to  the  act ;  or,  it 
may  be  without  just  excuse,  and  then  it  car- 
ries responsibility  in  damages.  If  it  proceed 
further  ;  if  it  be  an  attack  from  revenge  and 
malignity,  from  gross  abuse  of  power  and  set- 
tled purpose  of  mischief,  it  then  assumes  the 
character  of  a  private  unauthorized  war,  and 
may  be  punished  by  all  the  penalties  which  the 
law  of  nations  can  properly  administer."  The 
same  principle  is  recognized  in  1  Kent,  Com., 
188:  "An  alien,  under  the  sanction  of  a  na- 
tional commission,  cannot  commit  piracy  while 
he  pursues  his  authority.  His  acts  may  be  hos- 
tile, and  his  nation  responsible  for  them.  They 
may  amount  to  a  lawful  cause  of  war,  but  they 
are  never  to  be  regarded  as  piracy."  How  per- 
fectly does  this  principle  cover  the  case  in 
question.  The  attack  upon  The  Caroline  was 
hostile  and  unlawful,  and  the  British  nation 
must  be  held  responsible  for  it.  It  amounts  to 
a  lawful  cause  of  war;  but  those  engaged  in  it 
acting  *under  lawful  authority,  can  [*672 
never  be  regarded  as  robbers  or  "plunderers,  or 
liable  to  be  punished  criminally.  This  princi- 
ple has  been  fully  recognized  in  a  judicial  de- 
cision in  the  English  admiralty.  We  have  not 
the  case  at  hand  as  reported,  and  therefore 
avail  ourselves  of  it  as  extracted  by  Chancellor 
Kent.  1  Kent.  Com.,  190.  "In  the  English  ad- 
miralty in  1801,  it  was  contended  that  the  capt- 
ure and  sale  of  an  English  ship  by  AJgeri  nes,  was 
an  invalid  and  unlawful  conversion  of  the  prop- 
erty on  the  ground  of  being  a  piratical  seizure. 
It  "was,  however,  decided  that  the  African 
States  had  long  acquired  the  character  of  estab- 
lished governments,  and  that  though  their  no- 
tions of  justice  differ  from  those  entertained 
by  the  Christian  powers,  their  public  acts  could 
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not  be  called  in  question;  and  a  deiivative  title 
founded  on  Algerine  capture,  and  matured  by 
a  confiscation,  in  their  way,  was  good  against 
the  original  owner."  Citing  The  Helena,  4 
Rob.,  3. 

Shall  it  be  said  that  an  English  court  has 
held  an  Algerine  capture  lawful,  because  made 
under  the  sanction  and  authority  of  that  Gov- 
ernment, and  a  title  thus  acquired  valid  against 
the  original  English  owner  of  the  captured  ves- 
sel, and  yet  the  Supreme  Court  of  N.  Y.  de- 
cide that  a  hostile  attack  upon  us,  made  (not 
without  apparent  cause)  under  the  sanction  of 
the  British  Government,  shall  not  protect  the 
military  engaged  in  it  from  the  punishment 
due  to  cold-blooded  murder?  We  regret  to  say 
it  has  been  so  said  and  decided. 

The  decisions  of  the  courts  of  England  and 
the  U.  S.,  in  regard  to  the  impunity  of  vessels 
and  crews  when  acting  under  the  authority  of 
their  Governments,  are  decisions  merely  carry- 
ing out  principles  long  since  laid  down  by  the 
most  approved  elementary  writers  upon  nation- 
al law,  and  giving  to  those  principles  the  au- 
thority of  solemn  adjudications  by  the  highest 
judicial  tribunals  of  the  world.  These  element 
ary  writers,  when  speaking  of  war  generally, 
and  more  particularly  in  reference  to  hostilities 
upon  land,  hold  that,  whenever  the  hostile  at- 
673*]  tack  is  made  under  *the  authority  of 
government,  it  becomes  an  affair  between  the 
two  nations,  and  no  individual  responsibility 
rests  upon  the  actors.  Thus,  Vattel,  speaking 
of  war  that  is  unjust  on  the  part  of  the  sover- 
eign who  waged  it,  but  lawful,  because  not 
without  apparent  cause,  and  not  for  havoc  and 
pillage,  says:  "But  as  to  the  reparation  of  any 
damage — are  the  military,  the  general  officers 
and  soldiers,  obliged,  in  consequence,  to  repair 
the  injuries  they  have  done,  not  of  their  own 
will,  but  as  instruments  in  the  hands  of  their 
sovereign?"  "It  is  the  duty  of  subjects  to  sup- 
pose the  orders  of  their  sovereign  just  and 
wise,"  etc.  "When,  therefore,  they  have  lent 
their  assistance  in  a  war  which  is  afterwards 
found  to  be  unjust,  the  sovereign  alone  is  guilty. 
He  alone  is  bound  to  repair  the  injuries. 
The  subjects,  and  in  particular  the  military, 
are  innocent ;  they  have  acted  only  from  a  nec- 
essary obedience.  Government  would  be  im- 
practicable, if  every  one  of  its  instruments 
were  to  weigh  its  commands,"  etc.  Vat..  B. 
III.,  ch.  11,  sec.  187.  "Nothing  of  all  this  takes 
place  in  a  war  void  of  form  and  unlawful, 
more  properly  called  robbery,  being  under- 
taken without  right — without  so  much  as  ap- 
parent cause.  It  can  be  productive  of  no  law- 
ful effect,  nor  give  any  right  to  the  author  of 
it.  A  nation  attacked  by  such  sort  of  enemies, 
is  not  under  any  obligation  to  observe  towards 
them  the  rules  of  war  in  form.  It  may  treat 
them  as  robbers."  Vat.,  B.  III.,  ch.  4,  sec.  68. 
Thus  we  have  "these  two  sorts  of  wars,  law- 
ful and  unlawful,"  carried  through  by  Vattel 
to  their  consequences  ;  and  all  persons  en- 
gaged are  entitled  to  have  "observed  towards 
them  the  rules  of  war,"  except  those  engaged 
in  "incursions  committed  without  apparent 
cause,  and  only  for  havoc  and  pillage.  The 
same  position  in  regard  to  the  immunity  of 
soldiers  is  also  maintained  by  Rutberforth: 
"The  external  lawfulness  of  what  is  done  in  a 
war,  in  respect  to  the  members  of  a  civil  so- 
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ciely,  extends  to  public  wars  of  the  imperfect 
sort,  to  acts  of  reprisals,  or  to  other  acts  of 
hostility,"  etc.  B.  II.,  ch.  9,  sec.  15.  And 
again  he  says.  "Neither  the  "reason  of  [*674 
the  thing,  nor  the  common  practfceof  nations, 
will  give  them  any  other  impunity,  or  allow 
them  any  otherwise  to  obtain  property  in  what 
is  taken,  where  war  has  been  declared,  that  in 
the  less  solemn  kinds  of  war.  which  are  made 
without  a  previous  declaration,"  etc.  "In  the 
less  solemn  kinds  of  war,  what  the  members 
do  who  act  under  the  particular  direction  and 
authority  of  their  nation,  is  by  the  law  of  na- 
tions no  personal  crime  in  them  ;  they  cannot, 
therefore,  be  punished  consistently  with  the 
law,  for  any  act  in  which  it  considers  them 
only  as  the  instruments,  and  the  nation  as  the 
agent."  Id.,  B.  II.,  ch.  9,  sec.  18.  We  here 
leave  this  branch  of  the  case,  believing  that 
our  readers,  from  our  citation  of  authorities, 
must  be  satisfied  that,  if  the  expedition  in- 
which  McLeod  is  said  to  have  been  engaged, 
was  executed  under  lawful  authority,  he  was 
guilty  of  no  personal  crime  in  the  violation  of 
our  territory,  the  destruction  of  the  boat,  or 
the  death  of  Durfee.*  We  now  proceed  to  show 
that  the  hostile  attack  took  place  under  lawful 
authority. 

It  should  be  borne  in  mind  that  Canada  i< 
separated  from  its  mother  country  by  an  ocean 
of  3.000  miles;  that  a  revolution  was  attempt- 
ed in  Canada,  and  the  disaffected  of  the  Colony 
had  not  only  the  sympathy  of  our  people  gen- 
erally, but  were,  to  a  great  extent,  counte- 
nanced and  succored  by  our  citizens  residing 
upon  the  borders.  Under  this  state  of  things, 
the  British  Government  gave  orders  and  au- 
thority to  the  chief  officer  in  Canada  for  his 
instruction  and  guidance  in  meeting  the  diffi- 
culties then  presented  and  anticipated.  Not 
being  able  to  foresee  what  might  take  place, 
the  authority  was  made  as  general  as  the  nat- 
ure of  the  case  would  admit,  and  the  exigen- 
cies seemed  to  require  ;  and  was,  no  doubt, 
intended  to  vest  in  the  *chief  officer  in  [*675 
Canada,  power  to  do  whatever  the  home  gov- 
ernment would  have  done  under  like  circum- 
stances. He  was,  says  the  British  minister, 
"empowered  to  take  any  steps,  and  to  do  any 
acts,  which  might  be  necessary  for  the  defense 
of  Her  Majesty's  territory,  and  for  the  protec- 
tion of  Her  Majesty's  subjects."  This  is  a  pow- 
er most  general  and  extensive  in  its  terms.  The 
object  is,  "The  protection  of  Her  Majesty's  ter- 
ritory and  subjects."  To  insure  this  end,  the 
Canadian  officer  is  authorized  to  do  any  act 
necessary  for  this  protection  ;  and  this  neces- 
sity must,  in  the  nature  of  things,  depend  upon 
the  judgment  and  discretion  of  that  officer. 
The  authority  does  not  limit  the  officer  to  any 
specified  measures,  or  confine  his  acts  to  the 
Canadian  territory.  As  England  might,  in  de- 
fense of  her  Canadian  subjects  and  territory, 
authorize  a  hostile  attack  upon  The  Caroline, 
under  such  circumstances  as  presented  them- 

*In  an  opinion  by  Mr.  Lee,  the  tbird  Atty-Gen. 
of  the  U.  S.,  addressed  to  the  Secretary  of  State,, 
dated  Dec.  29.  1797,  we  find  this  principle  expressed 
as  follows:  "It  is  as  well  settled  in  the  U.  S.  as  in 
Great  Britain,  that  a  person  acting1  under  a  commis- 
sion from  the  sovereign  of  a  foreign  nation  is  not 
amenable  for  what  he  does  in  pursuance  of  his 
commission  to  any  judiciary  tribunal  in  the  United 
States." 

WEND.  26. 


1841 


APPENDIX. 


675 


selves  to  the  Canadian  authorities,  it  would 
seem  to  follow  that  the  Canadian  officers  had 
power,  under  their  orders,  to  do  the  same  thing. 
By  saying  that  the  sovereign  of  England  might 
authorize  such  a  hostile  attack  as  was  made  on 
The  Caroline,  we  do  not  intend  to  say  it  would 
be  an  attack  that  could  be  justified  to  the 
world.  We  only  intend  to  say  that  it  would 
be  so  far  justifiable  or  excusable  as  to  furnish 
impunity  to  the  military  acting  under  such  an 
order.  We  think  the  construction  we  give  to 
this  power  receives  confirmation  from  Burlam- 
aqui,  pt.  4,  ch.  3,  sec.  14.  Speaking  of  the 
power  of  magistrates  or  generals,  this  author 
says:  "They  cannot  lawfully  undertake  any 
act  of  hostility  of  their  own  head,  and  without 
a  formal  order  of  the  sovereign,  at  least  rea- 
sonably presumed,  in  consequence  of  particu- 
lar circumstances.  But  have  we  a  right  to 
scrutinize  and  limit  an  authority  of  this  kind, 
whilst  England  sanctions  the  act  done  under 
it,  and  when  the  object  and  effect  of  such  lim- 
itation is  to  make  murder  of  an  act,  which, 
under  a  liberal  construction  of  the  power, 
would  render  the  accused  innocent  of  the 
slightest  crime?  In  a  review  of  "Wheaton's 
676*]  Elements  of  International  *Law,"  we 
find  the  following  apt  illustration  of  the  right 
of  a  nation  to  give  its  own  construction  to  its 
own  commissions:  "If  a  State  extended  its 
protection  to  its  lawless  subjects,  committing 
violence  out  of  its  local  jurisdiction,  there 
would  be  endless  disputes  with  other  States, 
and  probably  a  great  delay  of  justice.  On  the 
other  hand,  if  an  officer  duly  commissioned  in 
war  by  one  State  were  to  be  punished  by 
another  for  exceeding  or  deviating  from  the 
purport  of  his  commission,  the  commissioning 
power  could  not  be  expected  to  rest  satisfied 
with  the  judgment  of  the  foreign  court  on  the 
construction  or  execution  of  its  own  commis- 
sion, and  the  dispute  which  must  necessarily 
occur  between  the  two  powers  would  be  em- 
barrassed by  a  questionable  punishment,  in 
addition  to  the  original  cause  of  complaint." 
British  and  Foreign  Review,  Vol.  XL,  p.  158. 
England  approved  this  act,  by  not  immediately 
disclaiming  it,  *  by  knighting  MacNab,  the 
chief  projector  of  it,  and  more  recently  by  offi- 
cially recognizing  the  attack  as  one  embraced 
within  the  powers  conferred  upon  the  Cana- 
dian authorities.  Mr.  Fox,  the  British  minis- 
ter, in  a  communication  to  our  Government, 
says:  "The  transaction  on  account  of  which 
McLeod  has  been  arrested,  and  is  to  be  put 
upon  his  trial,  was  a  transaction  of  a  public 
character,  planned  and  executed  by  persons 
duly  empowered  by  Her  Majesty's  colonial  au- 
thority to  take  any  steps  and  do  any  acts  which 
might  be  necessary  for  the  defense  of  Her  Maj 
esty's  territories  and  for  the  protection  of  Her 
Majesty's  subjects  ;  and  that,  consequently, 
those  subjects  of  Her  Majesty  who  engaged  in 
that  transaction,  were  performing  an  act  of 
public  duty  for  which  they  cannot  be  made 
personally  and  individually  answerable  to  the 
laws  and  tribunals  of  any  foreign  country." 

But  Judge  Cowen  denies  that  an  approval 
by  the  British  Government  can,  in  any  way, 

*Burlamaqui  seems  to  consider  such  an  act  of  the 
subordinate  officer  approved,  unless  the  sovereign 
officially  disclaims  it.  Burl.,  pt.  4,  ch.  3,  sec  19, 
quoted  at  length  hereafter. 
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operate  to  screen  McLeod  *from  the[*677 
punishment  due  to  the  crime  of  murder,  for 
the  part  he  is  supposed  to  have  taken  in  the  at- 
tack. To  maintain  this  position,  the  learned 
judge  goes  into  an  elaborate  citation  of  author- 
ities, which,  to  avoid  the  appearance  of  injus- 
tice towards  him,  we  here  transcribe:  "An  or- 
der emanating  from  one  of  the  hostile  sov- 
ereigns, will  not  justify  to  the  other  every  kind 
of  perfidy.  The  case  of  spies  has  been  already 
mentioned.  An  emissary  sent  into  a  camp  with 
orders  to  corrupt  the  ad  verse  general,  or  bribe 
the  soldiery,  would  stand  justified  to  his  im- 
mediate sovereign,  Vat.,  B.  III.,  ch.  10.  sec. 
180,  though  even  he  could  not  legally  punish 
a  refusal.  In  respect  to  the  enemy,  such  or- 
ders would  be  an  obvious  excess  of  jurisdic- 
tion. The  emissaries  sent  by  Sir  Henry  Clin- 
ton, in  1781,  to  seduce  the  soldiers  of  the  Penn- 
sylvania line,  falling  into  the  hands  of  the 
Americans,  were  condemned  and  immediately 
executed.  4  Marsh.  Life  of  Wash.,  366,  1st  ed. 
Entering  the  adverse  camp,  to  receive  the 
treacherous  proposition  of  the  general,  is  an 
offense  much  more  venial.  It  is  even  called 
lawful  in  every  sense,  as  between  the  sovereign 
and  employee,  Vat.,  B.  III.,  ch.  10,  sec.  181  : 
yet  in  the  case  of  Major  Andre,  an  order  to  do 
so  was,  as  between  the  hostile  countries,  held 
to  be  an  excess  of  jurisdiction.  These  cases  are 
much  stronger  than  any  which  can  be  sup- 
posed, between  nations  at  peace.  In  time  of  war, 
such  perfidy  is  expected.  In  time  of  peace.every 
citizen,  while  within  his  own  territory,  has  a 
double  right  to  suppose  himself  secure — the  le- 
gal inviolability  of  that  territory.and  the  solemn 
pledge  of  the  foreign  sovereignty.  The  distinc- 
tion that  an  act  valid  as  to  one,  may  be  void  as 
to  another.is  entirely  familiar.  A  man  who  or- 
ders another  to  commit  a  trespass,  or  approves 
of  a  trespass  already  committed  for  his  bene- 
fit, may  be  bound  to  protect  his  servant,  while 
it  would  take  nothing  from  the  liability  of  the 
servant  to  the  party  injured;  as  to  him,  it 
could  merely  have  the  effect  of  adding  another 
defendant,  who  might  be  made  jointly  or  sev- 
erally liable  with  the  actual  *wrong-  [*678 
doer.  A  case  in  point  is  mentioned  by  Vat.,  B. 
IIL.ch.  2,sec.  15.  If  one  sovereign  order  his  re- 
cruiting officer  to  make  enlistments  in  the  do- 
minion of  another,  in  time  of  peace  between 
them, the  officer  shall  be  hanged,  notwithstand- 
ing the  order,  and  war  may  also  be  declared 
against  the  offending  sovereign.  Vide  a  like  in- 
stance, Id. ,  B.  I. ,  ch.  6,  sec.  75.  What  is  the  ut- 
most, legal  effect  of  a  foreign  sovereign,  approv- 
ing of  the  crime  his  subject  committed  in  a 
neighboring  territory?  The  approval, as  we  have 
already  in  part  seen,  can  take  nothing  from  the 
criminality  of  the  principal  offender.  Whatever 
obligation  his  nation  may  be  under  to  save  him 
harmless,  this  can  be  absolutely  done  only  on 
the  condition  that  he  confine  himself  within 
tier  territory.  Vat.,  B.  II.,  ch.  6,  sec.  74.  Then, 
by  refusing  to  make  satisfaction,  to  furnish, 
or  to  deliver  him  up,  on  demand  from  the  in- 
jured country,  or  by  approving  the  offense, 
the  nation, says  Vattel.  becomes  an  accomplice. 
Id. ,  sec.  76.  Blackstonc  says,  an  accomplice  or 
abettor,  4  Com..  68;  and*  Rutherforth,  still 
more  nearly  in  the  language  of  the  English 
law,  an  accessory  after  the  fact.  B.  II.,  ch.  2, 
sec.  12.  No  book  supposes  that  such  an  act 
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merges  the  original  offense,  or  renders  it  im- 
putable  to  the  nation  alone." 

The  rights  and  duties  of  nations  are  not,  in 
general,  happily  illustrated  by  reference  to  the 
rights,  duties  and  liabilities  of  individuals.  In 
relation  to  the  case  of  trespass,  put  by  the 
judge,  we  agree  that  the  effect  of  another  per- 
son's approving  it  might  make  him  a  trespass- 
er also, and  would  not  discharge  the  liability  of 
him  who  actually  committed  it;  and  the  reason 
is. that  the  approver  had  no  more  right  to  make 
the  entry,  than  the  actual  trespasser.  We 
think  it  cannot  fail  to  strike  every  one,  that  the 
examples  given  by  Judge  Cowen,  in  which  the 
authorization  or  approval  by  the  sovereign 
cannot  protect  the  criminal, are  all  cases  where 
the  act  done  is  criminal  in  itself,  whether  com- 
mitted by  sovereign  or  subject.  The  enlist- 
ment of  soldiers  in  the  dominions  of  another 
nation,  without  its  consent,,  is,  by  the  law  of 
«79*]  nations,  a  crime.  Vat.,  B.  I.,  *ch.  6, 
sec.  75.  It  is  not  the  less  criminal,  if  done  by 
the  sovereign  in  person  instead  of  his  recruiting 
officer.  Spies,  also,  are  not  the  less  criminal 
because  they  are  authorized  by  their  sovereign, 
since  the  sovereign  could  not  himself  lawfully 
act  the  spy.  We  cannot  better  answer  Judge 
Cowen  on  this  head  than  by  transcribing  one 
other  of  his  examples,  and  annexing  to  it 
a  quotation  of  his  from  Locke:  "Suppose 
a  prince  should  command  a  soldier  to  commit 
adultery,  incest  or  perjury;  the  prince  goes 
beyond  his  constitutional  power."  So  says  Mr. 
Locke  (on  Gov.,  B.  II.,  ch.  19,  sec.  239)  of  a 
King,  even  in  his  own  dominions:  "In  whatso- 
ever he  has  no  authority,  there  he  is  no  King, 
and  may  be  resisted;  for  wheresoever  the  au- 
thority ceases,  the  King  ceases  too,  and  be- 
comes like  other  men  who  have  no  authority." 

Examples  to  show  that  a  subject  may  not  do 
an  act,  with  or  without  his  sovereign's  author- 
ity, fall  far  short  of  showing  that  the  act  he 
may  do  by  the  direction  of  his  government, 
may  not  receive  equal  validity  from  a  subse- 
quent approval  of  the  act  by  that  government, 
as  if  it  had  directed  it  originally.  Omnis  rati- 
habito  retro  trahitur  et  mandate  cequiparatur,  is 
a  maxim  of  the  law.  We  have  already,  as  we 
think,  established  the  position,  that  the  hostile 
violation  of  our  territory,  resulting  in  the  de- 
struction of  The  Caroline  and  the  killing  of 
Durfee,  had  the  same  been  ordered  by  the 
British  Government,  would  have  protected  the 
military  engaged  in  it  from  any  personal  lia- 
bility. We  now  maintain,  that  the  subsequent 
approval  of  the  attack,  especially  under  the 
circumstances  of  the  original  order  and  the  sit- 
uation of  the  mother  country  in  relation  to  her 
Colony,  and  of  Canada  in  relation  to  our  bor- 
der, furnishes  equal  impunity  and  protection 
to  all  concerned  in  it.  The  authorities  quoted 
by  Judge  Cowen  on  this  head,  as  we  have  al- 
ready shown,  do  not  in  the  slightest  degree  im- 
pugn the  correctness  of  this  position  ;  whilst 
the  authorities  we  shall  now  produce  will  for- 
tify and  fully  sustain  it :  Burlamaqui,  pt.  4, 
ch.  3,  sec.  18.  "A  mere  presumption  of  the 
68O*]  *will  of  the  sovereign  would  not  be 
sufficient  to  excuse  a  Governor  or  any  other  of- 
ficer who  should  undertake  a  war,  except  in 
case  of  necessity,  without  either  a  general  or 
particular  order.  For  it  is  not  sufficient  to 
know  what  part  the  sovereign  would  probably 
1310 


act,  if  he  were  consulted  in  such  a  particular 
posture  of  affairs;  but  it  should  rather  be  con- 
sidered in  general  what  it  is  probable  a  prince 
would  desire  should  be  done,  without  consult- 
ing him,  when  the  matter  will  bear  no  delay 
and  the  affair  is  dubious.  Now,  certainly,  sov- 
ereigns will  never  consent  that  their  ministers 
should,  whenever  they  think  proper,  under- 
take without  their  order,  a  thing  of  such  im- 
portance as  an  offensive  war,  which  is  the 
proper  subject  of  the  present  inquiry."  Sec.  19. 
"In  these  circumstances,  whatever  part  the  sov- 
ereign would  have  thought  proper  to  act  if  he 
had  been  consulted;  and  whatever  success  the 
war  undertaken  without  his  order  may  have 
had;  it  is  left  to  the  sovereign,  whether  he  will 
ratify  or  condemn  the  act  of  his  ministers.  If 
he  ratify  it,  this  approbation  renders  the  war 
solemn,  by  reflecting  back,  as  it  were,  an  au- 
thority upon  it;  so  that  it  obliges  the  whole 
commonwealth.  But  if  the  sovereign  should 
condemn  the  act  of  the  Governor,  the  hostili- 
ties committed  by  the  latter  ought  to  pass  for 
a  sort  of  robbery,  the  fault  of  which  by  no 
means  affects  the  State,  provided  the  Governor 
is  delivered  up  and  punished  according  to  the 
law  of  the  country,  and  proper  satisfaction  be 
made  for  the  damages  sustained."  8  Pet.,  522. 
Story,  speaking  of  the  seizure  of  an  American 
vessel  and  cargo  by  a  Spanish  vessel,  says:  "If 
she  had  a  commission  under  the  royal  author- 
ity of  Spain,  she  was,  beyond  question,  entitled 
to  make  the  seizure.  If  she  had  no  such  au- 
thority, then  she  must  be  treated  as  a  non-com- 
missioned cruiser,  entitled  to  seize  for  the  ben- 
efit of  the  Crown;  whose  act,  if  adopted  and 
acknowledged  by  the  Crown,  or  its  competent 
authorities,  become  equally  binding.  Nothing 
is  better  settled,  both  in  England  and  America, 
than  the  ground  that  a  non-commissioned 
cruiser  may  seize  *for  the  benefit  of  [*H8 1 
the  government;  and  if  his  acts  are  adopted  by 
the  government,  the  property,  when  con- 
demned, becomes  a  droit  of  the  government." 
Upon  these  authorities,  and  for  the  reasons  be- 
fore stated,  we  have  come  to  the  conclusion, 
that  the  approbation  of  the  attack  by  the  Brit- 
ish Government,  has  removed  all  doubt  about 
the  sufficiency  of  the  original  authority  of  the 
Canadian  officers. 

We  have  thus  far  discussed  this  matter,  as 
if  the  question,  as  to  the  relation  in  which  the 
U.  S.  Government  stands  to  the  British  Gov- 
ernment, in  the  matter  of  this  attack,  was  an 
open  one — one  in  which  the  judiciary  of  the 
country  is  at  liberty  to  decide  by  a  direct  ap- 
plication of  the  principles  of  the  law  of  nations 
to  the  facts  as  they  might  be  established  by 
proof  ;  and  in  this  view  of  the  matter,  we  feel 
confident  of  having  established,  by  the  facts 
and  the  law,  that  the  attack  upon  The  Caroline 
was  made  upon  sufficient  authority  from  the 
British  Government  ;  or,  if  the  authority  was 
in  any  respect  equivocal,  that  it  has  been  rat- 
ified by  the  British  Government,  so  as  to  re- 
quire of  the  judiciary  of  the  country,  upon  the 
facts  and  the  law,  a  judgment  establishing  the 
perfect  impunity  of  the  military  engaged  in  the 
expedition.  We  now  propose  to  show  that  the 
character  of  the  expedition  against  The  Car- 
oline, and  the  relation  in  which  the  two  coun- 
tries stand  in  reference  to  it,  has  been  settled 
and  decided  by  our  Government  to  be  that  of 
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"'  lawful  war"  of  the  "  imperfect  sort ;  "  and 
that  courts  of  justice  are  not  at  liberty  to  pro- 
nounce a  different  judgment  from  that  pro- 
nounced by  the  Government  of  the  country. 
Has  our  Government  determined  the  relation 
in  which  the  two  countries  stand  to  each  other 
in  reference  to  the  impunity  to  which  McLeod 
is  entitled,  as  being  one  of  this  military  expe- 
dition ?  In  May,  1838,  shortly  after  the  de- 
struction of  The  Caroline,  in  a  communication 
to  the  British  Government,  our  minister,  Mr. 
Stevenson,  characterized  the  attack,  as  "an 
invasion  of  the  territory  and  sovereignty  of  an 
independent  nation  by  an  armed  force  of  a 
<J82*]  friendly  *power  ;"  and  Mr.  Webster, 
Secretary  of  State,  in  his  letter  to  Mr.  Pox,  of 
Apr.  24,  1841,  says  :  "  The  Government  of  the 
U.  8.  has  not  changed  the  opinion  which  it  has 
heretofore  expressed  to  Her  Majesty's  Govern- 
ment, of  the  character  of  the  act  of  destroying 
The  Caroline."  Can  language  be  better  adapted 
to  define  the  first  act  of  war  by  one  nation 
upon  another,  where  there  has  been  no  previ 
ous  declaration  of  war,  than  that  employed  by 
Mr.  Stevenson  to  characterize  this  attack  by 
Great  Britain  ?  So  long  ago,  then,  as  May, 
1838,  the  Executive  Department  of  our  Gov- 
ernment determined  that  the  attack  upon  The 
Caroline  was  an  act  of  war,  and  so  far  as  that 
act  of  hostility  was  concerned,  placed  the  Brit 
ish  Government  in  that  relation  to  our  own.  In 
the  letter  of  Mr.  Webster,  before  referred  to, 
he  recites  the  ground  upon  which  the  British 
Government  place  the  hostile  attack,  so  far  as 
the  military  engaged  in  it  are  concerned,  and 
the  assent  of  our  Government  to  this  same  view 
of  the  matter.  Mr.  Webster  in  his  letter  says- 
"  The  President  inclines  to  take  it  for  granted, 
that  the  main  purpose  of  the  instruction  was, 
to  cause  it  to  be  signified  to  the  Government  of 
the  United  States,  that  the  attack  on  the  steam- 
boat '  Caroline '  was  an  act  of  public  force, 
done  by  the  British  colonial  authorities  and 
fully  recognized  by  the  Queen's  Government  at 
home;  and  that,  consequently,  no  individual 
concerned  in  the  transaction  can,  according  to 
the  just  principle  of  the  law  of  nations,  be  held 
personally  answerable  in  the  ordinary  courts  of 
law,  as  for  a  private  offense  ;  and  that  upon 
this  avowal  of  Her  Majesty's  Government,  Al- 
exander McLeod,  now  imprisoned  on  an  in- 
dictment for  murder,  alleged  to  have  been 
committed  in  that  attack,  ought  to  be  released, 
by  such  proceedings  as  are  usual  and  are  suit- 
able to  the  case."  After  this  recital  of  the  po- 
sition in  which  the  British  Government  places 
the  matter,  Mr.  Webster,  speaking  in  behalf  of 
our  Government,  says  :  "The  communication 
of  the  fact,  that  the  destruction  of  '  The  Car 
oline '  was  an  act  of  public  force,  by  the  Brit- 
ish authorities,  being  formally  made  to  the 
683*]  Government  *of  the  U.  S.  by  Mr.  Fox's 
note,  the  case  assumes  a  decided  aspect.  The 
Government  of  the  U.  8.  entertain  no  doubt 
that,  after  this  avowal  of  the  transaction  as  a 
public  transaction,  authorized  and  undertaken 
by  the  British  authorities,  individuals  con- 
cerned in  it  ought  not,  by  the  principles  of 
Eublic  law  and  the  general  usage  of  civilized 
tales,  to  be  holden  personally  responsible,  in 
the  ordinary  tribunals  of  law,  for  their  partic- 
ipation in  it.  And  the  President  presumes  that 
it  can  hardly  be  necessary  to  say  that  the 
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American  people,  not  distrustful  of  their  abil- 
ity to  redress  public  wrongs  by  public  means, 
cannot  desire  the  punishment  of  individuals, 
when  the  act  complained  of  is  declared  to  have 
been  an  act  of  the  Government  itself."  In  a 
letter  of  instructions  to  the  Atty-Gen.,  which 
was  also  communicated  to  Mr.  Fox,  Mr.  Web- 
ster says  :  "  That  an  individual  forming  part 
of  a  public  force,  and  acting  under  the  author- 
ity of  his  government,  is  not  to  be  held  an- 
swerable as  a  private  trespasser  or  malefactor, 
is  a  principle  of  public  law  sanctioned  by  the 
usages  of  aM  civilized  nations,  and  which  the 
Government  of  the  U.  8.  has  no  inclination  to 
dispute." 

Judge  Cowen  makes  a  criticism  upon  the 
communication  of  the  British  minister,  which, 
perhaps,  requires  a  passing  remark.  He  says: 
"  Even  the  British  minister  is  too  just  to  call  it 
war ;  the  British  Government  do  not  pretend 
it  was  war."  As  words  in  a  promise,  indicative 
of  an  undertaking  to  warrant,  amount,  in  law. 
according  to  "Cowen's  Treatise,"  to  a  war- 
ranty, without  the  use  of  the  term  "  warrant," 
so,  in  the  letter  of  the  British  minister,  a  de- 
scription of  hostilities  that  by  the  law  of  na- 
tions constitutes  "imperfect  war,"  is  equiv- 
alent to  the  assertion  in  terms  that  it  was  war 
of  the  imperfect  sort.  But  the  judge,  evidently 
not  feeling  much  confidence  in  his  criticism 
upon  the  British  minister's  communication,  aft- 
erwards seems  to  admit  that  our  Government, 
so  far  as  it  could,  had  decided  the  question  in 
regard  to  the  character  of  the  hostile  attack 
*and,  consequently,  in  regard  to  the  [*684 
individual  liability  of  those  concerned  in  it. 
The  language  of  the  judge  is  this  :  "  But  it  is 
said  of  the  case  at  bar,  here  is  more  than  a 
mere  approval  by  the  adverse  government; 
that  an  explanation  has  been  demanded  by  the 
Secretary  of  State;  and  the  British  ambassador 
has  insisted  on  McLeod's  release,  and  his  coun- 
sel claim  for  the  joint  diplomacy  of  the  U.  8. 
and  England  some  such  effect  on  the  powers  of 
this  court  as  a  certiorart  from  us  would  have 
upon  the  County  Court  of  General  Sessions.  It 
was  spoken  of  as  incompatible  with  the  judi- 
cial proceedings  against  McLeod  in  this  State; 
as  a  suit  actually  pending  between  the  two  na- 
tions, wherein  the  action  of  the  General  Gov- 
ernment comes  in  collision  with,  and  super- 
sedes our  own.  To  such  an  objection  the  an- 
swer is  quite  obvious.  Diplomacy  is  not  a  ju- 
dicial but  executive  function  ;  but  the  objec- 
tion would  come  with  the  same  force,  whether 
it  were  urged  against  the  proceedings  in  a 
court  of  this  State  or  the  U.  S."  But  the  iudge 
insists  that  "The  executive  power  has  charge 
of  the  question  in  its  national  aspect  only;"  by 
which,  from  the  context,  we  must  understand, 
that  the  two  Governments  may  agree  that  the 
hostile  attack  was  of  1  hat  character  which  fur- 
nishes impunity  to  the  military  concerned,  yet 
that  the  courts,  federal  and  state,  may  deter- 
mine otherwise,  and  inflict  capital  punishment 
upon  the  offenders!  How  "the  executive  power 
has  charge  of  the  question  in  its  national  as- 
pect," and  yet  its  decisions  be  void  of  all  effi- 
ciency and  effect  upon  the  subject  decided 
upon,  is,  we  confess,  beyond  our  comprehen- 
sion. The  General  Government  cannot,  it  is 
true,  after  deciding  the  question,  issue  any 
mandate  to  a  court  to  carry  its  determination 
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into  effect,  or  remove  a  cause,  or  withdraw  a 
suitor  or  criminal  from  the  custody  of  the 
courts.  But  its  decision  becomes  binding  upon 
all  courts  or  tribunals  where  the  question 
arises  ;  and  thus  the  Executive  Department  of 
the  Government  "  has  charge  of  the  question 
in  its  national  aspect,"  and  the  law  makes  its 
decision  all  powerful  and  efficient. 
O85*]  *It  can  hardly  be  necessary  to  resort 
to  any  course  of  reasoning,  or  to  the  citation 
of  authorities,  to  show  that  the  Executive  of 
the  U.  S.  possesses  all  the  power  in  regard  to 
the  matter  iu  question  that  usually  belongs  to 
the  Executive  Department  of  every  govern- 
ment. "  The  command  and  application  of  the 
public  force  to  execute  the  law,  maintain 
peace,  and  resist  foreign  invasion,  are  powers 
obviously  of  an  executive  character,  and  re- 
quire the  exercise  of  qualities  so  characteris- 
tical  of  this  department,  that  they  have  always 
been  exclusively  appropriated  to  it,  in  every 
well-regulated  government  upon  earth."  IKent, 
Com.,  282.  The  memorable  attack  of  the  Brit- 
ish ship  of  war  Leopard,  Capt.  Humphreys, 
upon  the  frigate  Chesapeake,  Capt.  Barren,  in 
which  several  American  sailors  were  killed, 
became  the  subject  of  discussion  between  the 
two  Governments,  and  resulted  in  an  adjust- 
ment, in  which, amongst  other  things,  England 
offered  "  the  American  Government  a  suitable 
pecuniary  provision  for  the  sufferers  in  conse- 
quence of  the  attack  on  The  Chesapeake,  in- 
cluding the  families  of  those  seamen  who  un- 
fortunately fell  in  the  action,  and  of  the 
wounded  survivors."  Could  Capt.  Humphreys 
afterwards  have  been  proceeded  against  in  a 
court  of  our  country,  and  held  personally  re- 
sponsible, notwithstanding  the  Executive  De- 
partment of  our  Government  had  settled  the 
whole  matter  with  the  British  Government  ? 
There  cannot  be  a  doubt,  as  we  think, that  this 
adjustment  of  the  matter,  "  in  its  national  as- 
pect," was  an  adjustment  of  the  matter  in  every 
aspect,  and  binding  upon  all  courts  and  tri- 
bunals of  the  country.  This  principle  has  been 
judicially  recognized  in  England.  There, where 
the  Executive  Department  of  the  Government 
has  determined  the  relation  in  which  the  Brit- 
ish Government  stands  towards  any  other  coun- 
try in  regard  to  hostilities,  such  decision  is  con- 
clusive, and  in  all  the  courts  precludes  any 
further  examination  or  agitation  of  the  ques 
tion.  3  Camp.,  61.  This  was  a  case  of  insur- 
ance tried  before  Ld.  Ellenborough,  and  the 
cause  turned  upon  the  question  whether  the 
O86*]  *trade  to  St.  Domingo  was,  at  that 
time,  with  a  country  at  peace  with  England. 
Ld.  Ellenborough.  "  In  the  present  situation 
of  the  world,  the  national  character  of  differ- 
ent places,  must,  from  time  to  time,  be  deter- 
mined by  courts  of  justice.  We  had  lately  oc- 
casion to  try  the  national  character  of  Corfu. 
The  most  potent  evidence  upon  such  a  subject 
is  the  declaration  of  the  8tate;  and  if  the  State 
recognizes  any  place  as  not  being  in  the  rela- 
tion of  hostility  to  this  country,  that  is  obliga- 
tory on  courts  of  justice."  This  cause  after- 
wards came  before  the  K.  B. ,  and  is  reported 
in  15  East.  81.  Ld.  Ellenborough,  delivering 
the  opinjon  of  the  court,  says:  "  This  is  a 
grave  question,  and  depends  in  a  great  meas- 
ure upon  the  consideration  of  the  orders  in 
Council  which  have  been  referred  to.  I  agree 
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with  the  Master  of  the  Rolls  in  the  case  of  The 
Pelican,  that  it  belongs  to  the  government  of 
the  country  to  determine  in  what  relation  of 
peace  or  war  any  other  countrv  stands  to- 
wards it,  and  that  it  would  be  unsafe  for  courts 
of  justice  to  take  upon  them,  without  that  au- 
thority, to  decide  upon  those  relations.  But 
when  the  Crown  has  decided  upon  the  relation 
of  peace  or  war  in  which  another  country 
stands  to  this,  there  is  an  end  of  the  question; 
and  in  the  absence  of  any  express  promulga- 
tion of  the  will  of  the  sovereign  in  that  res- 
pect, it  may  be  collected  from  other  acts  of  the 
State.  The  Master  of  the  Rolls,  in  the  case  of 
The  Pelican,  lays  down  the  rule  generally  'that 
it  belongs  to  the  government  of  the  country  to 
determine  in  what  relation  any  other  country 
stands  towards  it,  and  that  the  courts  of  justice 
cannot  decide  upon  the  point;'  by  which  I 
must  understand  him  to  have  said  that  they 
cannot  decide  adversely  to  the  declaration  o"f 
the  sovereign  upon  that  point.  For  want  of  a 
declaration  of  the  Crown,  at  one  period  differ- 
ent verdicts  were  given  in  different  causes,  in 
respect  to  commercial  adventures  of  the  same 
description  to  Hamburgh.  But  courts  and 
juries  cannot  do  otherwise  than  decide  secun- 
dum  aUegata  et  probata  in  such  particular  cases 
without  regard  to  other  proof  *in  oth-  [*687 
er  causes."  This,  let  it  be  remembered,  was  a 
private  litigation  between  individuals,  and  the 
court  held  that  the  determination  of  the  Gov- 
ernment, as  to  the  relation  in  which  another 
Government  stood  towards  it,  controlled  the 
rights  of  the  parties  litigant,  and  put  an 
"  end  to  the  question."  How  much  stronger 
is  the  reason  for  the  application  of  the  rule  to 
our  country  and  Government.  Without  such 
a  rule,  conflict  and  collision  will  arise  between 
the  executive  and  judicial  branches  of  the  Gen- 
eral Government,  and  between  the  General  and 
State  Governments.  Mr.  Buchanan,  of  the 
Senate,  has  well  described  the  conflict  which 
such  adverse  decisions  between  the  Executive 
and  Judicial  Departments  of  the  Government, 
will  produce:  "  The  judicial  authority  will  be 
on  one  side  of  the  question,  and  the  Executive 
Government  on  the  other.  Whilst  the  judiciary 
decide  that  McLeod  is  responsible  in  the  crim- 
inal courts  of  N.  Y.,  the  Secretary  decides  that 
he  is  not.  By  prejudging  this  pending  judicial 
question,  the  Secretary  has  placed  himself  in 
an  awkward  dilemma,  should  the  Supreme 
Court  of  New  York  determine  that  the  recog- 
nition and  justification  by  the  British  Govern- 
ment of  the  capture  of  The  Caroline  does  not 
release  McLeod  from  personal  responsibility." 
The  mode  of  remedying  this  difficulty,  and 
preventing  such  conflicts  in  the  two  depart- 
ments of  Government,  suggested  by  Mr.  Bu- 
chanan, is,  we  confess,  most  extraordinary.  It 
is  that  the  Secretary  of  State,  representing  the 
Executive  Department  of  Government  shall 
suspend  the  decision  of  a  question  pending 
with  a  foreign  Government  until  the  question 
shall  have  been  judicially  decided;  and  this 
course  is  suggested  even  in  a  proceeding  where 
the  Government  is  not  a  party,  and  where  a  de- 
cision may  be  delayed  until  those  interested  in 
the  question  see  fit  to  bring  the  matter  to  a 
close!  Our  remedy  for  what  Mr.  Buchanan 
calls  this  "awkward  dilemma,"  is,  the  rule 
which  prevails  in  England:  when  the  Execu- 
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tive  Department  has  decided  a  question  be- 
tween our  own  and  a  foreign  Government, 
688*]  which  properly  belongs  *to  the  Exec- 
utive Department  to  decide,  "courts  of  justice 
cannot  decide  adversely."  Such  a  rule  pro- 
duces consistency  and  harmony  in  every  de- 
partment of  the  General  Government,  and  pre- 
vents all  collision  with  the  Judicial  Depart- 
ments of  the  State  Governments.  Without  such 
a  rule,  the  intercourse  of  our  Government  with 
other  nations  becomes  empty  diplomacy,  where 
national  matters,  discussed,  agreed  on  and 
settled  by  the  proper  Executive  Department, 
are  not  only  disregarded  by  the  Judicial  De- 
partment of  the  Government,  but  are  perfectly 
annulled  by  adverse  decisions  and  judgments, 
and  executions  carrying  into  effect  those  judg- 
ments. 

If,  in  England,  the  determination  of  the 
Government  as  to  the  relation  in  which  anoth- 
er Government  stands  to  it,  shall  control  the 
rights  of  individuals,  in  a  litigation  with  which 
the  Government  is  not  the  most  remotely  con- 
nected, and  in  which  the  public  has  no  inter- 
est, how  much  stronger  5s  the  reason,  for  ap- 
plying the  rule  to  criminal  courts;  especially 
when  the  guilt  or  innocence  of  the  accused  is 
made  to  depend  upon  the  decision,  as  to  the 
relation  in  which  another  Government  stands 
to  our  own,  in  a  hostile  collision,  where  the 
accused  was  an  actor,  unconscious  at  the  time, 
of  the  possibility  that  the  part  he  took  could 
subject  him  to  the  imputation  of  crime?  But 
this  principle  has  received  the  sanction  of  the 
highest  court  of  our  own  country.  U.  8.  v. 
Palmer,  3  Wh. ,  634.  This  was  an  indictment 
for  piracy,  and  grew  out  of  a  foreign  civil  war, 
in  which  Palmer  and  others,  of  the  crew  of  a 
vessel  of  the  revolutionary  party,  attacked  a 
vessel  of  the  other  party.  Palmer  afterwards 
coming  to  the  U.  S.,  was  arrested  and  indicted 
for  piracy  committed  in  that  attack.  Several 
questions  arose  upon  the  trial  and  came  before 
the  U.  S.  Court.  Ch,  J.  Marshall  delivered 
the  opinion  of  the  court,  and  in  the  course  of 
that  opinion  fully  recognized  the  right  of  the 
Government  to  dispose  of  all  questions  with 
foreign  nations,  and  the  duty  of  the  courts  to 
689*]  adopt  the  determination  of  the  ^Gov- 
ernment as  the  basis  of  their  decision  in  all 
questions  that  might  arise.  "Those  ques- 
tions," says  Marshall,  "which  respect  the  rights 
of  a  part  of  a  foreign  Empire,  which  asserts 
and  is  contending  for  Us  independence,  and 
the  conduct  which  must  be  observed  by  the 
courts  of  the  Union  towards  the  subject  of 
such  section  of  an  Empire  who  may  be 
brought  before  the  tribunals  of  this  country, 
are  equally  delicate  and  difficult.  Such  ques- 
tions are  generally  rather  political  than  legal 
in  their  character."  "  The  proceedings  in 
courts  must  depend  so  entirely  on  the  course 
of  the  Government,  that  it  is  difficult  to  givea 
precise  answer  to  questions  which  do  not  refer 
to  a  particular  nation.  It  may  be  said,  gen 
erally,  thaf  if  the  Government  remains  neutral 
and  recognizes  the  existence  of  a  civil  war,  its 
courts  cannot  consider  as  criminal  those  acts 
of  hostility  which  war  authorizes,  and  which 
the  new  Government  may  direct  against  its 
enemy.  To  decide  otherwise  would  be  to  de- 
termine that  the  war  prosecuted  by  one  of  the 
parties  was  unlawful,  and  would  be  to  arraign 
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the  nation  to  which  the  court  belongs  against 
that  party.  This  would  transcend  the  limits 
prescribed  to  the  Judicial  Department."  The 
same  principle  was  also  recognized  in  a  case 
4  Wh.,  52.  P.  63,  Ch.  J.  Marshall  again  says: 
"  The  Government  of  the  U.  S.  having  recog- 
nized the  existence  of  a  civil  war  between 
Spain  and  her  colonies,  but  remaining  neutral, 
the  courts  of  the  U.  S.  are  bound  to  consider 
as  lawful  those  acts  which  war  authorizes,  and 
which  the  new  governments  of  South  America 
may  direct  against  her  enemies."  Upon  this 
principle  it  would  seem  to  follow  that  our 
Government,  having  determined  that  the  at- 
tack upon  The  Caroline  was  an  act  of  war,  "the 
courts  of  the  U.  S.  are  bound  to  consider  as 
lawful  those  acts  (of  the  attacking  party)  which 
war  authorizes."  7  Wh.,  283.  This  was  a  libel, 
filed  in  behalf  of  the  original  Spanish  owner, 
against  certain  merchandise  alleged  to  have 
been  piratically  taken  from  a  Spanish  vessel. 
The  defense  was,  that  the  property  was  taken 
by  a  vessel  *belonging  to  the  revolu-  [*69O 
tionary  party  of  Buenos  Ayres,  and  duly  com- 
missioned by  their  Government.  Tazewell,  of 
counsel  for  the  claimants,  insisted  that  it  was 
not  sufficient  that  our  Government  recognized 
the  existence  of  a  civil  war  there.  That  until 
the  Government  of  the  U.  S.  acknowledged 
Buenos  Ayres  as  a  sovereign  and  independent 
government,  her  ships  could  not  be  considered 
by  our  courts,  national  ships.  He  conceded, 
however,  that  such  questions  belong  to  the 
Government  to  decide.  "  Sovereign  rights," 
says  he,  "  may  be  settled  not  only  in  the  Fed- 
eral Courts,  but  in  the  State  Courts,  and  to 
guard  against  the  effects  of  a  conflict  of  opin- 
ion in  such  cases  between  the  different  local 
tribunals,  appeals  are  brought  from  the  State 
Courts  to  this  court.  It  would  be  in  vain, how- 
ever, to  translate  a  cause  here,  from  the  State 
Courts,  if  this  court  might  decide  it  different- 
ly from  the  other  departments  of  the  Govern- 
ment." "This  must  not  be,  however;  the  peo- 
ple, though  sovereign,  can  have  but  one  will, 
and  that  will  must  be  spoken  by  all  their 
agents,  or  our  Government  is  a  many-headed 
monster.  The  question,  then,  at  last  results  in 
this:  In  what  department  of  the  Government 
does  this  will  in  relation  to  foreign  States  re- 
side? for  wherever  it  does  reside,  that  will 
must  be  uttered  here,  or  we  shall  have  two 
conflicting  wills  on  the  same  matter.  This  does 
not  impugn  judicial  independence.  The  judi- 
ciary a.re  not  independent  of  the  law.  They 
utter  the  legislative  will  of  the  people,  when 
declared  by  the  Legislature.  They  pursue  its 
executive  will  when  communicated  by  the  Ex- 
ecutive Department.  All  nations  have  felt  the 
necessity  of  such  a  course."  Judge  Story,  p. 
337,  upon  this  point  of  the  case,  says:  "  The 
objection  is  urged  that  Buenos  Ayres  has  not 
yet  been  acknowledged  as  a  sovereign  inde- 
pendent government  oy  the  Executive,  or  the 
Legislature  of  the  U.  S.  and,  therefore,  is  not 
entitled  to  have  her  ships  of  war  recognized 
by  our  courts  as  national  ships.  We  have,  in 
former  cases,  had  occasion  to  express  our  opin- 
ion on  this  point.  The  Government  of  the  U. 
S.  has  recognized  *the  existence  of  a  [*O9 1 
civil  war  between  Spain  and  her  colonies,  and 
has  avowed  a  determination  to  remain  neutral 
between  the  parties.  Each  party  is,  therefore, 
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deemed  by  us  a  belligerent  nation,  having,  so 
far  as  concerns  us,  the  sovereign  right  of  war, 
etc.,  and  as  such  must  be  recognized  by  our 
courts  of  justice  until  Congress  shall  prescribe 
a  different  rule.  This  is  the  doctrine  hereto- 
fore asserted  by  this  court,  and  we  see  no  rea- 
son to  depart  from  it."  The  duty  of  the  court 
to  follow  and  adopt  the  decision  of  its  Gov- 
ernment, in  all  matters  relating  to  foreign  na- 
tions, was  again  more  recently  asserted  by  the 
U.  S.  Court,  in  a  case  where  a  question  of  na- 
tional boundary  incidentally  arose,  2  Pet., 
307.  Ch.  J.  Marshall  says:  "  In  a  controversy 
between  two  nations,  concerning  national 
boundary,  it  is  scarcely  possible  that  the  courts 
of  either  should  refuse  to  abide  by  the  meas- 
ures adopted  by  its  own  Government.  There 
being  no  common  tribunal  to  decide  between 
them,  each  determines  for  itself,  on  its  own 
rights;  and  if  they  cannot  adjust  their  differ- 
ence peaceably,  the  right  remains  with  the 
strongest.  The  judiciary  is  not  that  depart- 
ment of  the  Government  to  which  the  asser- 
tion of  the  interests  against  foreign  powers  is 
confided,  and  its  duty  commonly  is  to  decide 
upon  individual  rights  according  to  those  prin- 
ciples which  the  political  departments  of  the 
nation  have  established."  Again,  p.  809:  "  If 
those  departments  which  are  intrusted  with 
the  foreign  intercourse  of  the  nation,  which 
assert  and  maintain  its  interests  against  foreign 
powers,  have  unequivocally  asserted  its  rights, 
it  is  not  in  its  own  courts  that  this  construc- 
tion is  to  be  denied." 

We  have  now  concluded  our  examination  of 
the  great  principles  of  national  law  involved  in 
the  case  of  McLeod,  and  we  feel  great  confi- 
dence in  saying  we  have,  by  the  most  ample 
authority,  maintained.  1.  That  a  hostile  attack 
and  violation  of  our  territory,  in  time  of  gen- 
eral peace,  by  the  authority  of  the  British  Gov- 
ernment, with  apparent  cause,  is  so  far  a  "law- 
ful war"  of  the  "  imperfect  sort,"as  to  furnish 
692*]  *impunity  to  the  military  engaged  it. 
2.  That  the  instructions  given  to  the  Governor 
or  chief  olflcer  of  Canada,  under  the  circum- 
stances and  situation  of  that  Colony,  con- 
tained sufficient  authority  to  legalize  the  at- 
tack; or,  if  that  be  doubtful,  then,  3.  That 
the  sanction  by  the  British  Government  of  the 
attack,  supplied  any  possible  deficiency  in  the 
instructions.  4.  That  the  Executive  Depart- 
ment of  our  Government  has  decided,  that  the 
relation  in  which  Great  Britain  stands  towards 
our  Government,  as  to  the  affair  of  The  Caro- 
line, is  that  of  "  imperfect  war;  "  and  that  "in- 
dividuals concerned  in  that  transaction  ought 
not,  by  the  principles  of  public  law,  and  the 
general  usage  of  civilized  States,  to  be  holden 
personally  responsible;  "  and,  5.  That  such 
decision,  by  the  Executive  Department  of  our 
Government,  is  final  and  conclusive  upon  all 
the  courts  in  the  U.  8. 

It  remains  for  us  now  to  inquire  whether  the 
mode  of  relief,  by  habeas  corpus,  sought  by 
McLeod,  ought,  under  the  circumstances,  to 
have  availed  him.  Upon  this  branch  of  the 
case  Judge  Cowen,  for  the  sake  of  argument, 
concedes  to  McLeod  the  impunity  which  he 
claimed,  as  being  one  of  the  military  force  who 
made  the  attack  upon  The  Caroline,  yet  de- 
cides that  he  cannot  be  discharged  upon  habeas 
corpus,  because  the  grand  jury  have  indicted 
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him  for  murder.  The  principle  advanced  by 
the  judge  is,  that  a  man  charged  with  murder 
by  the  finding  of  an  indictment  by  a  grand 
jury,  cannot,  under  any  circumstances,  be  ad- 
mitted to  bail,  or  be  discharged  on  habeas  cor- 
pus. We  readily  concede  that  in  a  ca«e  where 
a  person  cannot  be  admitted  to  bail,  he  cannot 
be  entitled  to  a  discharge  on  habeas  corpus.  The 
judge  has  cited  several  cases  where  applica- 
tions were  made  to  admit  to  bail  persons 
charged  with  murder.  The  cases  cited,  how- 
ever, are  all  cases  where  the  application  was 
made  before  indictment  ;  and  what  is  said  by 
the  judges  about  the  effect  of  an  indictment, 
as  precluding  the  possibility  of  letting  to  bail, 
is  mere  dicta  ;  that  question  not  having  arisen 
in  a  single  case  cited.  But  *although  [*O1>3 
Judge  Cowen  admits  that  his  cases  "  were  all 
before  indictment  found,"  he  says  the  princi- 
ple of  refusing  bail  after  indictment,  for  mur- 
der, "  has  never,  that  we  are  aware  of,  been 
departed  from  in  practice  under  the  English 
Habeas,  Corpus  Act."  Had  the  judge  searched 
as  diligently  for  cases  in  favor  of  this  applica- 
tion, as  he  seems  to  have  done  for  cases  against 
it,  he  certainly  would  have  come  to  a  different 
conclusion  as  to  the  existence  of  authorities 
for  letting  to  bail  after  indictment,  whatever 
might  have  have  been  his  conclusion  as  to  the 
true  principle  of  law.  Whilst  the  judge  has 
not  been  able  to  cite  a  single  case  where,  after 
indictment,  the  question  of  bail  has  actually 
arisen. we  have  been  able  to  find  several, where 
the  question  has  not  only  arisen,  but  where 
the  prisoner  has  been  let  to  bail  after  indict- 
ment for  murder  and  other  high  crimes.  3 
Bac.  Abr.,  436,  title  Habeas  Corpus:  "Also  the 
court  will  sometimes  examine  by  affidavit  the 
circumstances  of  a  fact  on  which  a  prisoner 
brought  before  them  by  a  habeas  corpus  hath 
been  indicted,  in  order  to  inform  themselves, 
on  examination  of  the  whole  matter,  whether 
it  be  reasonable  to  bail  him  or  not.  And  agree- 
ably hereto,  one  Jackson,  4  Geo.  III., who  had 
been  indicted  for  piracy  before  the  session  of 
admiralty  on  a  malicious  prosecution,  brought 
his  habeas  corpus  in  the  said  court,  in  order  to 
be  discharged  or  bailed.  The  court  examined 
the  whole  circumstances  of  the  fact  by  affida- 
vit; upon  which  it  appeared  the  prosecutor 
himself,  if  anyone,  was  guilty,  and  carried  on 
the  present  prosecution  to  screen  himself;  and 
thereupon,  the  court  in  consideration  of  the 
unreasonableness  of  the  prosecution,  and  the 
uncertainty  of  the  time  when  another  session 
of  admiralty  might  be  holden,  admitted  the 
said  Jackson  to  bail.  King  v.  Marks,  8  East, 
165.  Le  Blanc  says:  "This  court  have  clearly 
a  right  to  bail  the  parties  accused  in  all  cases 
of  felony,  if  they  see  occasion, whenever  there 
is  any  doubt  either  on  the  law  or  the  facts  of 
the  case.  Woodworth,  J.,  in  the  case  of  Toy- 
loe.  5  Cow.,  58  cites  with  approbation  this  rule 
of  Le  Blanc.  *He  says  :  "  The  court  [*694 
will  bail  whenever  there  is  any  doubt  on  the 
law  or  the  facts  of  the  case."  It  i»  true  these 
were  cases  before  indictment.  But  the  rule  is 
laid  down  without  limitation  ;  and  we  can  see 
no  reason  for  limiting  it  to  cases  before  indict- 
ment, especially  where  the  prisoner  shows 
"  there  is  doubt" on  the  law  of  the  case,"  and 
more  especially  when  he  shows  that  "  by  the 
law  of  the  case,"  he  is  innocent  of  the  crime 
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imputed  to  him.  1  Bac.  Abr.,  353,  title,  Bail 
in  Criminal  Cases:  "So  if  a  man  be  convicted 
of  felony  upon  evidence  by  which  it  plainly 
appears  to  the  court  he  is  not  guilty  of  it,"  he 
will  be  let  to  bail.  Why,  then,  not  let  him  to 
bail  before  conviction,  "if  it  plainly  appears 
to  the  court  that  he  is  not  guilty  of  it. "  5  Mod. , 
444,  Capt.  Kirk's  case:  Mr.  Montague  moved 
that  Mr.  Kirk  might  be  admitted  to  bail,  "  for 
that  he  was  very  dangerously  ill  by  reason  of 
the  badness  of  the  air  and  the  inconveniences 
of  the  prison."  There  had  been  an  inquest  by 
the  coroner  for  murder,  and  also  an  indictment 
by  the  grand  jury.  The  counsel  who  opposed 
the  motion  for  bail,  said :  '  'It  is  true  your  Lord- 
shiplias  power  to  bail  in  treason  or  murder  ; 
but  you  will  not  exert  that  power  unless  it  be 
in  extraordinary  circumstances,  as  in  some 
cases  that  have  been  quoted,  and  especially  in 
such  where  the  prosecution  is  thought  not  to 
be  well  grounded."  Holt,  Ch.  J.  "In  this 
case  I  do  not  think  the  affidavits  are  full 
enough.  It  does  not  appear  that  by  this  im- 
prisonment they  are  in  danger  of  their  lives." 
Here  is  no  intimation  that  the  indictment  pre- 
cludes all  inquiry;  on  the  contrary,  the  refusal 
to  bail  is  upon  a  full  inquiry  into  the  merits 
of  the  facts  upon  which  the  application  is 
founded.  In  Coke's  Entries,  354-356,  are  three 
cases,  copied  from  the  rolls  of  the  court, where 
there  had  been  indictments  for  murder,  and 
the  prisoner  afterwards  let  to  bail.  1  Salk.,104. 
J.  S.  being  committed  upon  an  indictment  for 
murder,  moved  to  be  bailed.  Jt^~  "  Rokesby 
and  Turton  were  for  bailing  him,  because  the 
evidence  upon  the  affidavits  read  did  not  seem 
695*]  *to  them  sufficient  to  prove  him  guilty. 
Holt,  Ch.  J.,  and  Gould,  contra.  The  evidence 
does  affect  him,  and  that  is  enough.  The  al- 
lowing the  freedom  of  bail  may  discourage  the 
prosecution  ;  therefore,  it  is  not  fit  the  court 
should  declare  their  opinion  of  the  evidence 
beforehand;  for  it  must  prejudice  the  prisoner 
on  the  one  side,  or  the  prosecution  on  the  oth- 
er." Here,  too,  the  merits  of  the  application 
were  looked  into  ;  and  although  bail  was  re- 
fused, it  was  not  because  there  was  an  indict- 
ment, but  because  the  court  were  equally  di- 
vided upon  the  merits  of  the  application. 
Judge  Cowen  cites  a  case  on  the  same  page  as 
the  above,  to  show  that  a  person  cannot  be  let 
to  bail  under  any  circumstances  after  indict- 
ment! and  yet  overlooked  the  one  cited  above! 
The  case  cited  by  Judge  Cowen  is  the  case  of  Ld. 
Mohun,&nd  even  in  that.it  does  notappear  from 
the  report  in  Salk.,  whether  he  had  or  had  not 
been  indicted!  The  case  is  referred  to  in  2  Str. 
911,  Rex  v.  Dalton.  The  Chief  Justice  there 
said,  "  that  The  Ld.  Mohun's  case  was  at  Ld. 
Holt's  chambers,  and  not  in  court,  as  the  book 
reports  it;  and  that  the  Lords  bailed  him  after 
indictment  for  murder  was  found."  Another 
case  may  be  added,  of  a  person  indicted  for 
murder  being  let  to  bail.  We  refer  to  the  late 
case  of  the  young  student,  who  was  indicted 
for  the  murder  of  Professor  Davis,  at  the  Uni- 
versity of  Virginia.  As  to  the  right  of  courts 
to  bail,  there  is  no  difference  between  cases  of 
murder  or  the  highest  grades  of  manslaughter. 
See,  Sutherland's  Op.  in  Tayloe'sc&se,  5  Cow., 
55.  Selfridge,  indicted  in  Mass,  for  man 
slaughter,  was  let  to  bail  after  indictment. 
Goodwin,  indicted  in  N.  Y.  for  manslaughter, 
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was,  after  one  trial,  and  the  jury  not  agreeing 
let  to  bail  by  Ch.  J.  Spencer.  1  Wheeler,  Cr. 
Cas.,  434. 

Thus  it  will  be  perceived,  that  whilst  Judge 
Cowen  is  not  able  to  cite  a  single  case  where, 
upon  application  to  bail  after  indictment  for 
murder,  the  court  has  said  the  fact  of  an  in- 
dictment was  conclusive  against  it,  we  have 
been  able  to  cite  several  cases  in  which  the  ap- 
plication *was  made  after  indictment;  [*6»O 
in  some  of  which  the  indicted  person  was  let 
to  bail,  and  in  others  refused.  Yet  in  none  of 
these  cases  is  the  idea  advanced  that  the  indict- 
ment precludes  all  inquiry.  In  all  of  them  the 
power  is  conceded,  but  not  to  be  exercised, 
"unless  in  extraordinary  circumstances."  All 
the  cases  to  be  found  in  which  the  idea  is  ad- 
vanced that  an  indictment  precludes  all  in- 
quiry, are  cases  where  no  indictment  has  been 
found  ;  and  the  remarks  of  the  judges  upon 
that  point  are  mere  dicta,  and  unworthy  the 
character  of  grave  authority.  That  the  court 
have  the  power  to  look  beyond  the  indictment, 
may  be  proved  to  the  common  sense  of  every 
one,  by  a  few  examples.  Suppose,  upon  cir- 
cumstantial evidence  before  a  grand  jury,  a 
person  is  indicted  for  the  murder  of  another, 
and  is  arrested  and  imprisoned  to  take  bis  trial; 
suppose  such  prisoner  should  afterwards  sue 
out  a  habeas  corpus,  and  upon  being  brought 
before  Judge  Cowen  should  make  a  profert  of 
the  supposed  murdered  man,  in  full  life  and 
vigor,  his  identity  placed  beyond  all  question; 
would  Judge  Cowen  say,  there  being  an  indict- 
ment by  a  grand  jury  precludes  all  inquiry, 
and  you  must  continue  in  prison  until  a  court 
shall  be  held  for  your  trial  ?  Such  are  the  doc- 
trines of  this  opinion  !  Suppose  Robinson,  the 
murderer  of  Ellen  Jewett,  should  be  again  in- 
dicted by  a  grand  jury,  and  arrested,  and  final- 
ly brought  before  Judge  Edwards  on  habeas 
corpus,  for  a  discharge,  on  the  ground  that  he 
had  been  once  tried  for  the  same  offense  and 
acquitted.  He  produces  the  record  of  acquit- 
tal ;  yet,  by  the  decision  of  Judge  Cowen,  the 
judge  who  tried  him  would  refuse  to  look  be- 
hind the  indictment,  would  refuse  a  discharge, 
and  remand  him  to  prison  to  wait  the  sitting 
of  a  court,  there  to  go  through  the  form  or 
producing  before  a  jury  the  record  of  his  for- 
mer trial  and  acquittal  1  Judge  Cowen  fancies 
that  he  has  cited  a  case  even  stronger  than  the 
one  we  have  supposed,  of  a  second  indictment 
of  Robinson.  He  says  :  "In  Rex  v.  Acton,  2 
Str.,  851,  the  prisoner  had  been  tried  for  the 
murder,  and  acquitted.  Afterward  *a  [*6O7 
single  justice  of  the  peace  issued  a  warrant, 
charging  him  with  the  same  murder,  upon 
which  he  was  again  committed.  On  an  offer 
to  show  the  former  acquittal  in  the  clearest 
manner,  the  court  refused  to  hear  the  proof. 
On  the  authority  of  this  case,  Mr.  Chilly,  at 
the  page  just  cited,  lays  down  the  rule  thai  the 
court  will  not  look  into  extrinsic  evidence 
at  all."  Now,  this  case  is  slated  by  the  judge 
entirely  wrong.  The  person  was  not  arrested 
for  the  same  offense.  The  defendant  was  the 
keeper  of  a  prison,  and  was  indicted  by  four 
several  indictments  for  four  several  murders, 
and  the  question  on  the  trial  was,  whether  a 
place  called  the  strong  room  was  a  proper  place 
to  confine  disorderly  prisoners  in  ;  the  four 
prisoners  having  died  whilst  so  confined.  The 
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jury  acquitted  the  defendant.  A  single  justice, 
afterwards,  upon  a  new  information  of  a  fifth 
person  having  been  put  into  that  room,  and 
dying,  thought  fit  to  commit  the  defendant 
again  for  a  fifth  murder.  The  court  refused 
to  bail  the  defendant,  and  he  remained  until 
the  assizes,  when  no  bill  being  found,  he  was 
discharged.  Thus,  instead  of  being,  as  Judge 
Cowen  supposed,  a  commitment  a  second  time, 
after  acquittal  for  the  same  offense,  it  was  for 
an  entire  new  offense.  We  cannot  but  express 
our  surprise  that  the  judge  should,  even  if  he 
had  found  such  a  monstrous  case,  cited  it  with 
approbation.  Suppose  a  person,  in  1816,  had 
been  arrested  and  indicted  for  murder  and  ar- 
son committed  in  the  attack  on  Buffalo  by  fhe 
British,  during  the  war.  Suppose  such  person 
brought  up  by  habeas  corpus  before  the  Su- 
preme Court,  claiming  the  impunity  of  a  sol- 
dier in  time  of  war.  Could  the  court  say,  we 
are  satisfied  that  you  cannot  be  guilty  of  mur- 
der, but  as  the  grand  jury  have  found  an  indict- 
ment, we  are  precluded  from  looking  into  the 
matter,  and  you  can  neither  be  discharged  or 
let  to  bail,  but  must  remain  in  prison  until  the 
proper  court  sits  for  your  trial?  Such  are  clear- 
ly the  doctrines  of  Judge  Cowen.  He  says:  "It 
is  proper  to  add,  that  if  the  matters  urged  in 
argument  could  have  any  legal  effect  in  favor 
Oi)8*]  of  *the  prisoner,  I  should  feel  entirely 
clear  that  they  would  be  of  a  nature  available 
before  the  jury  only.  And  that,  according  to 
the  settled  rules  of  proceeding  on  habeas  cor- 
pus, we  should  have  no  power  ever  to  consider 
them  as  a  ground  for  discharging  the  prison- 
er." Now,  instead  of  such  a  rule  prevailing, 
we  have  seen  that  in  numerous  cases,  both  in 
this  country  and  in  England,  prisoners  have 
been  let  to  bail  after  indictment  for  murder, 
and  other  crimes  of  the  highest  grade.  We 
have  also  seen,  "that  after  a  man  has  been  con- 
victed of  felony,  upon  evidence  by  which  it 
plainly  appears  to  the  court  he  is  not  guilty, 
he  will  be  let  to  bail."  In  the  famous  conspir- 
acy cases  in  the  City  of  N.  Y.,  after  the  Lam- 
berts had,  by  writs  of  error,  reversed  the  judg- 
ments against  them,  Hyatt  and  Mowat,  who 
were  under  sentence  and  suffering  punishment, 
by  separate  indictments  and  convictions,  ap- 
plied to  the  Supreme  Court,  and  were  dis- 
charged on  habeas  corpus,  without  being  put 
to  their  writs  of  error  to  reverse  the  judgments. 
The  true  rule  upon  the  subject  of  bail  or  dis- 
charge.af  ter  indictment  for  murder.undoubted- 
ly  is,  for  the  judge  to  refuse  to  bail  or  discharge 
upon  any  affidavits  or  proof  that  is  susceptible 
of  being  controverted  on  theother  side.  When, 
however,  the  prisoner's  evidence  is  of  that  pos- 
itive and  certain  character  that  it  cannot  be 
"gainsaid,"  then  the  prisoner  is  entitled  to  be 
bailed  or  discharged,  as  in  the  case  where  the 
man  supposed  to  be  murdered  is  living;  where 
the  prisoner  has  been  tried  and  acquitted  of 
the  same  offense  ;  or  where  the  supposed  mur 
der  was  a  homicide  committed  in  a  war  between 
two  nations.  As  applicable  to  the  case  under 
consideration,  if  the  attack  on  The  Caroline 
was  authorized  and  sanctioned  by  the  Cana- 
dian authorities  and  the  British  Government, 
the  evidence  of  such  authorization  furnished 
by  the  British  Government  and  the  U.  S.,  is 
of  that  conclusive  and  record  character  that  it 
cannot  be  controverted  at  the  trial;  if  produced 
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at  a  trial  of  the  indictment,  it  would  show  a 
state  of  war  between  *the  two  coun-  [*<MM> 
tries  of  the  "imperfect  sort"  stated  by  Kulher- 
forth,  but,  nevertheless,  a  "lawful  war,"  which 
furnishes,  under  the  law  of  nations,  an  impu- 
nity to  McLeod,  a  soldier  engaged  in  it.  If 
such  would  be  the  effect  of  that  evidence  on  a 
trial  of  the  indictment,  then,  on  habeas  corpus, 
the  same  incontrovertible  evidence  authorizes 
a  discharge  by  the  court. 

Another  ground  upon  which  the  application 
for  a  discharge  ought  to  have  prevailed  is,  that 
our  own  Government  has  settled  the  character 
of  this  hostile  attack.  It  has  decided  it  to  be 
an  "imperfect  sort  of  war,"  and  that  "individ- 
uals concerned  in  it  ought  not  to  be  holden  per- 
sonally responsible."  That  decision  being,  as 
we  have  shown,  binding  and  conclusive  upon 
courts,  the  prisoner  ought  to  have  been  dis- 
charged on  his  habeas  corpus. 

We  here  dismiss  this  subject,  hoping,  for  the 
character  of  our  country,  that  the  judgment  of 
the  Supreme  Court  may  be  reviewed,  and  an 
opinion  so  unsound  in  all  its  parts,  as  we  con- 
ceive Judge  Cowen's  to  be,  rendered  nugatory 
as  an  authority  for  the  future. 


LETTERS  TO  JUDGE  TALLMADGE. 

From  Chancellor  Kent. 
NEW  YORK,  November  6,  1841. 
Dear  Sir — I  thank  you  for  your  review  of 
the  opinion  of  Judge  Cowen  in  the  case  of 
McLeod. 

It  is  very  ably  executed.  It  is  clear,  precise, 
neat,  logical,  accurate,  and  entirely  conclusive 
upon  every  point.  I  have  read  it  with  great 
satisfaction,  and  I  should  have  been  proud  if 
I  had  been  the  author  of  it. 

Yours,  very  respectfully, 

JAMES  KENT. 
Hon.  Daniel  B.  Tallmadge. 


*  From  Chief  Justice  Spencer.     [*7OO 

LYONS,  November  12,  1841. 
My  Dear  Sir — Your  letter,  accompanied  by 
a  review  of  Mr.  Justice  Cowen's  opinion  in  the 
McLeod  case,  from  the  pen  of  Judge  Tall- 
madge, has  been  received,  and  I  thank  you  for 
them.  I  have  read  the  review  with  great  satis- 
faction, and  consider  it  a  masterly  and  unan- 
swerable production.  It  refutes  and  over- 
throws the  opinion  most  amply.  The  author- 
ities upon  all  the  points,  except  on  that  of  the 
proceedings  on  habeas  corpus,  are  full  and  per- 
fect. It  probably  did  not  occur  to  Judge  Tall- 
madge to  examine  our  Statute  of  Habeas  Cor- 
pus, 2  R.  S.,  563.  The  revised  Act  refers  to 
the  Laws  of  1818,  which  contain  an  enact- 
ment drawn  by  me.  Prior  to  this  statute  it 
was  matter  of  great  doubt,  whether  a  judge  at 
chambers,  or  even  the  court  itself,  could,  aft- 
er the  return  made,  examine  into  the  facts 
aliunde,  in  contradiction  or  explanation  of  the 
return  to  the  writ.  That  Act  and  the  revised 
Law  give  express  power  to  make  such  examina- 
tion; and  the  48th  section  authorizes,  in  express 
terms,  the  judge,  after  hearing  the  "allegations 
and  proofs  to  dispose  of  such  party  as  the  jus- 
tice of  the  case  may  require."  The  40th  section 
of  the  Act  specifically  directs  when  the  party 
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shall  be  remanded,  and  there  are  only  three 
cases.  It  follows  inevitably,  that  in  every  oth- 
er case,  the  judge,  or  court,  has  plenary  powers, 
if  he  or  they  see  tit,  to  discharge  or  bail.  The 
three  cases  are  :  First,  a  detention  on  process 
issued  by  a  court  or  judge  of  the  United  States, 
where  such  court  or  judge  has  exclusive  ju- 
risdiction ;  Second,  detention  on  a  judgment 
or  decree  of  any  competent  court  of  civil  or 
criminal  jurisdiction,  or  on  an  execution  is- 
sued thereon;  Third,  for  contempt,  etc.  Now 
the  specification  of  the  case  in  which  the  par- 
ty suing  out  a  habeas  corpus  shall  be  remand- 
ed, and  giving  full  jurisdiction  to  decide  all 
other  cases,  and  to  remand  or  bail,  proves  that 
7O1*J  the  fact  of  an  *indictment  found,  even 
for  murder,  raises  no  objection  to  a  discharge 
or  bailing. 

With  high  esteem  and  regard, 

Yours,  truly. 
A.  SPENCER. 

From  Judge  Sherman,  of  the  Supreme  Court  of 

Conn. 
FAIRFIELD,  Conn.,  January  28,  1842. 

Dear  Sir— Accept  my  grateful  acknowledg 
ments  for  the  copy  you  sent  me  of  your  re- 
view of  the  opinion  of  Judge  Cowen  in  The 
Matter  of  McLeod.  I  was  much  surprised 
when  the  opinion  first  appeared,  that  your  Su- 
preme Court,  for  which  I  entertain  a  high  re- 
spect, in  a  case  which  must  have  commanded 
so  much  of  their  attention,  should  have  made 
so  erroneous  a  decision. 

The  points  in  controversy  were  of  great  pub 
lie  moment,  and  as  the  final  result  was  such  as 
to  preclude  a  revision  by  a  higher  tribunal,  it 
was  important  that  its  errors  should  be  public- 
ly demonstrated.  This  you  have  very  clearly 
done.  Where  a  departure  from  established  le- 
gal principle  is  sanctioned  by  high  judicial  au- 
thority, the  public  are  much  indebted  to  the 
individual  who  successfully  interposes,  to  pre- 
vent its  future  influence  on  the  administration 
of  justice. 

I  am  sir,  with  great  respect, 
Your  obt.  serv't, 

ROGER  M.  SHERMAN. 

Hon.  Judge  Tallmadge. 


From   Chief  Justice  Gibson,   of   the    Supreme 

Court  of  Penn. 

HARRISBURGH,  June  27,  1842. 
Dear  Sir — Accident  has  hitherto  prevented 
me  from  thanking  you,  as  I  ought  sooner  to 
have  done,  for  your  review  of  Mr.  Justice 
Cowen's  opinion  in  McLeod's  case;  and  I  the 
more  regret  this,  as  I  concur  in  all  your  posi- 
tions. When  the  opinion  of  the  Supreme  Court 
7O2*]  appeared,  *the  doctrines  asserted  in 
it  struck  me  with  surprise  ;  but  I  was  stag- 
gered, on  the  other  hand,  by  the  array  of  quo- 
tations produced  in  support  of  it,  and  by  the 
evident  learning  and  ability  of  the  judge  by 
whom  it  was  delivered.  Want  of  leisure  for 
all  but  unavoidable  labor,  put  it  out  of  my  pow- 
er to  enter  upon  a  thorough  examination  of  the 
question  for  myself;  but  when  I  read  your  re- 
view, which  I  did  with  great  attention,  I  was 
convinced  that  my  first  impression  was  found- 
ed on  principles  established  by  the  very  best 
authorities;  and  the  same  conclusion  has  been 
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carried  to  the  mind  of  every  member  of  the 
profession  with  whom  I  have  conversed  on  the 
subject. 

Very  respectfully,  sir, 

Your  must  devoted  servant, 

JOHN  BANNISTER  GIBSON. 
Hon.  Judge  Tallmadge. 

From  Judge  Rogers,  of  the  Supreme  Court  of 
Penn. 

PHILADELPHIA,  March  16,  1842. 
Dear  Sir— I  have  this  moment  risen  from  a 
re-perusal  of  your  able  review  of  the  opinion  of 
Judge  Cowen  in  McLeod's  case.  The  positions 
you  assume  are  conclusively  supported  by  rea- 
son and  authority.  It  is  very  much  to  be  re- 
gretted that  the  learned  court  of  which  he  is  a 
distinguished  member,  should  have  fallen  into 
such  pernicious  errors.  The  opinion  has  met 
with  the  almost  universal  disapprobation  of 
the  legal  profession  in  this  State. 
Very  respectfully, 

Your  obt.  servt. 

MOLTON  C.  ROGERS. 
Hon.  Judge  Tallmadge. 

From  Simon  Greenleaf,  L.  L.  D.,  Professorof 
Law  in  Harvard  University. 

CAMBRIDGE,  July  7,  1842. 
Dear  Sir — I  have  received  your  review  of 
Judge  Cowen's  opinion  in  the  case  of  McLeod, 
for  which  be  pleased  *to  accept  my  [*7O3 
thanks.  When  this  opinion  was  first  pub- 
lished, I  read  it  with  unmingled  feelings  of  re- 
gret, considering  it  essentially  unsound  and 
erroneous  ;  but  you  have  clearly  exposed  and 
unanswerably  refuted  its  errors  in  this  master- 
ly review — a  service  richly  meriting  the  grat- 
itude of  the  profession. 

I  have  the  honor  to  be.  Dear  Sir, 
Your  most  obt.  servt., 

SIMON  GREEN  LEAP. 
Hon.  Judge  Tallmadge. 

From  Daniel  Webster,  Secretary  of  State  of  the 

U.  8. 

WASHINGTON,  January  81,  1842* 
My  Dear  Sir — I  understand  you  have  pub- 
lished a  second  edition  of  your  admirable  re- 
view  of  Judge  Cowen's  opinion  in  Mcljeo&t 
case.  I  wish  you  would  send  me  a  few  copies. 
You  have  rendered  a  great  service  to  the  law, 
and  to  important  general  principles,  by  this 
professional  effort,  as  well  as  to  the  cause  of 
the  country  at  the  present  moment. 

Yours  with  very  true  regard, 

DANL.  WEBSTER. 
Hon.  D.  B.  Tallmadge. 


From  John  Duer,  Esq.,  late  reviser  of  the  Stat- 
utes of  New  York. 

NEW  YORK,  June  23,  1842. 
My  Dear  Sir — I  am  obliged  to  a  mutual 
friend  for  reminding  me  of  a  duty  that  I  had 
too  long  neglected,  that  of  returning  you  my 
thanks  for  a  copy  of  your  able  pamphlet  re- 
viewing the  opinion  of  the  Supreme  Court,  as 
delivered  by  Mr.  Justice  Cowen,  in  the  case  of 
The  People  v.  McLeod. 

I  entirely  concur  with  you  in  every  position 
that  you  have  advanced, and  I  regard  the  whole 
argument  as  not  merely  a  satisfactory,  but 
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7O4*]  triumphant  refutation  of  the  very  *se- 
rious  errors  embodied  in  the  opinion  you  have 
examined. 

You  have  shown  conclusively,  that  the  out 
rage  on  The  Caroline  was  not  a  violation  by 
individuals  of  our  municipal  law,  but  an  at- 
tack by  a  foreign  power  on  the  sovereignty  of 
the  nation.  To  demand  redress  for  the  wrong, 
and  to  judge  of  the  nature  and  extent  of  the 
satisfaction  that  should  be  required  was,  there 
fore,  the  exclusive  province  of  the  General 
Government.  To  that  Government  the  duty  of 
settling  the  controversy  and  all  the  questions 
that  it  involved,  including  of  necessity  the  pro 
priety  of  punishing  the  individuals  concerned, 
alone  belonged.  The  claim  of  a  State  tribunal 
to  determine  any  of  those  questions,  in  oppo- 
sition to  the  expressed  will  of  the  Federal  Ex- 
ecutive, was  (to  use  the  mildest  phrase)  an  ex- 
traordinary assumption  of  power.  It  was,  in 
effect,  a  refusal  of  this  State  to  submit  to  the 
legitimate  authority  of  the  Union,  and  regard- 
ed in  its  possible  consequences,  was  perhaps 
as  dangerous  a  breach  of  the  Constitution  as 
has  ever  been  committed. 

The  reasoning  of  Mr.  Jmtice  Cowen,  is,  in 
truth,  the  doctrine  of  nullification  in  a  new 
and  more  specious  form. 

The  Union  must  be  resolved  into  its  original 
elements  ;  each  State  will  be  converted  into  an 
independent  sovereignty;  the  General  Govern- 
ment will  be  stripped  of  the  attributes  that 
alone,  in  respect  to  other  countries,  make  us 
one  people,  if  we  take  away  from  the  Execu- 
tive Department  the  exclusive  right  of  speak- 
ing to  foreign  powers,  in  the  name  and  with 
the  authority  of  the  nation.  If  its  decision  on 
questions  embraced  in  a  negotiation  is  not  to 
be  respected  and  obeyed  as  the  paramount 
law,  our  Government  is  without  a  head  and 
every  justice  of  the  peace  in  every  State,  in 
cases  similar  to  that  of  McLeod,  may  become 
the  arbiter  of  our  foreign  relations  ;  of  peace 
or  war. 

In  exposing  the  fallacy  of  the  reasonings, 
and  the  misapplication  of  the  authorities  by 
which  this  monstrous  heresy  was  attempted 
to«be  veiled,  you  have  rendered  a  most  im- 
7O5*]  portant  *service  to  the  Constitution  and 
to  your  country,  for  which  I  tender  you  once 
more,  my  congratulation  and  thanks. 

Believe  me  very  truly  yours, 
JOHN  DIII.K. 

The  Hon.  D.  B.  Tallmadge. 
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From  T.  Metcalf,  Reporter,  etc.,  Massachuscttt. 
BOSTON,  8th,  Feb.  1842. 

Sir— I  am  greatly  indebted  to  you  for  a  copy, 
received  yesterday,  of  your  review  of  thff 
opinion  of  Judge  Cowen. 

I  think  it,  is  perfectly  conclusive.  Indeed,  I 
have  never  for  an  hour  entertained  any  doubt 
on  the  main  point  in  McLeod's  case.  I  now  have 
no  doubt  of  the  authority  of  the  court  to  dis- 
charge on  habeas  corpus. 

It  is  gratifying  to  the  Bar  of  this  State  (as  I 
have  the  means  of  knowing)  that  a  member  of 
the  profession  in  New  York,  has  thus  effectu- 
ally exposed  "the  erroneous  principles  of  na- 
tional "  and  municipal  "  law  put  forth  in  that 
opinion"  of  the  judge,  which  you  have  re- 
viewed. 

With  great  respect,  I  am  sir, 
Your  obliged  and  obd't  serv't, 
THERON  METCALF. 

Hon.  D.  B.  Tallmadge. 


From   Messrs.   Berrien,   Huntington,    Clay  ton  r 
Critlenden  and  Choate. ' 

WASHINGTON,  July  11,  1842. 

Dear  Sir — We  have  read  with  much  gratifi- 
cation your  review  of  the  opinion  delivered  by 
Mr.  Justice  Cowen  of  *the  Supreme  [*7O# 
Court  of  New  York  in  the  case  of  McLeod,  as- 
well  as  that  opinion,  and  concur  with  you  in 
the  conclusions  which  you  have  stated,  and  in 
the  process  of  reasoning  by  which  you  have 
sustained  them. 

We  are  very  respectfully, 
Your  obedient  servants, 

JNO.  MACPHERSON  BERRIEN, 

J.   W.  HCNTINOTON, 

THOMAS  CLAYTON, 

J.  J.  CRITTENDEN, 

RTJFUS  CHOATE, 

1.— Mr.  Berrien,  U.  S.  Senator,  and  formerly  Judjre 
of  the  highest  court  of  law  and  equity  In  the  State 
of  GeorRia:  formerly,  also,  Attorney-General  of  the 
United  States. 

Mr.  Huntinarton,  U.  S.  Senator,  and  formerly 
Judge  of  the  Supreme  Court  for  the  Correction  of 
Errors  for  the  State  of  Connecticut. 

Mr.  Clayton,  U.  S.  Senator,  and  formerly  Chief 
Justice  of  the  State  of  Delaware. 

Mr.  Crittenden,  U.  S.  Senator  from  Kentucky  and 
late  Attorney-General  of  the  United  States. 

Mr.  Choate,  U.  S.  Senator  from  Massachusetts. 

WKND  2». 


INDEX  TO  NOTES 


TO  THIS  EDITION. 


WENDELL'S  REPORTS,  VOLUMES  22,  23,  24,  25,  26. 


ADVERSE  POSSESSION. 
See  REAL  PROPERTY. 

ARBITRATION  AND  AWARD. 

Citation  of  notes  ; 

Submission ;  sufficiency  of,  when  informal. 
Hays  v.  Hays,  399 

AWARD. 

See  ARBITRATION  AND  AWARD. 
Requsites  of  award  ;  when  void  in  part  and 
good  in  part. 

Nichols v.  Rensselaer,  etc..  Ins.  Co.,  82 

BAILMENTS. 

See  MORTGAGES. 

Lien  of  bailee  for  hire  ;  special  agreement ; 
relinquishment  of  lien. 

McFarland  v.  Wheeler,  1142 

BILLS,  NOTES  AND  CHECKS. 

Alteration  of  negotiable  paper. 

Nazro  v.  Fuller,  642 

Accommodation  paper;  diversion  of. 

Bank  of  St.  Albans  v.  Oilliland,  381 
Bills  drawn  in  one  State  and  payable  in  an- 
other, deemed  foreign. 

Halliday  v.  McDovgaU,  130 

Guaranty  of  negotiable  paper  not  necessari- 
ly negotiable. 

McLaren  v.  Watson,  1129 

Medium  of  payment  of  negotiable  paper 
must  be  money;  "currency,"  "bank-bills." 
etc. 

Thompson  v.  Sloan,  296 

Notice  of  protest ;  whereto  be  sent;  place 
of  date  of  bill  or  note,  not  conclusive  evi- 
dence of  residence  of  maker  or  drawer. 
Lowery  v.  Scott,  637 

Notice  of  dishonor ;  where  to  be  sent. 
Notice  of  protest;  sufficiency  of. 

Remer  v.  Downer,  489 

Payment  by  negotiable  paper. 

Dayton  v.  Trull,  393 

Consideration  of  negotiable  paper;  when  in 

quired  into; 

Failure  of,  on   notes  given   for  purchase 

money  of  lands,  with  warranty  of  title. 

Case  v.  Hall,  547 

Transfer  of  negotiable  paper  in  payment  of 

precedent  debt;  whether  holder  is  entitled 

to  protection  as  a  bonafide  holder. 

Bank  of  Sandusky  v.  Scoville,     552 

CHAMPERTY  AND  MAINTENANCE. 

Small  v.  Molt.  179 

WEND.  22,  23,  24.  25,  26 


CITIZENSHIP. 

What  constituted,  at  date  of  Declaration  of 
Independence. 

Peck  v.  Young,  1189 

COMMON  CARRIERS. 

Delivery;  time  of ;  due  diligence. 
Acceptance  by  owner  before  arrival ;  wheth- 
er carrier  is  discharged. 

Bowman  v.  Teall,  379 

Liability  of,  for  baggage;  what  considered 
properly  baggage. 

Pardee  v.  Drew,  908 

Powell  v.  Myers,  1182 

Liable  for  goods  until  delivery ;  effect  of 
notice;  express  contract. 

Powell  v.  Myers,  1182 

Liability  of,  beyond  their  own  routes. 

St.  John  v.  Van  Santvoord,        980 

CONSTITUTIONAL  LAW. 

Foreign  judgments  ;  how  far  those  of  sister 
States  are  conclusive. 

Mervin  v.  Kumbel,  374 

State  insolvent  laws ;  effect  on  citizens  of 
other  States. 

Van  Hook  v.  Whitlock,  10O7 

Insolvency ; 

Power  of  States  to  make  laws  respecting; 
Effect  of  such  laws;  they  have  no  extrater- 
ritorial effect. 

Johnson  v.  Hunt,  302 

Construction  of   Federal   Constitution  ms 

affecting  the  States. 
Trial  by  jury ;  Seventh  Amendment  applies 

to  the  United  States  Courts  only. 
Waiver  of  constitutional  objection. 

Leev.  Tillotson,  629 

Municipal  corporations  ; 
Surrender  of  legislative  powers. 

Lyon  v.  Jerome,  1148 

CONSIDERATION. 
See  CONTRACTS,  BILLS,  NOTES  AND  CHECKS. 

Impeachment  of,  expressed  in  sealed  instru- 
ment; 
Failure  of;  what  amounts  to. 

TaUmadgev.  Wallace,  784 

CONTRACTS. 

See  REAL  PROPERTY;  STATUTE  OF  FRAUDS; 
EVIDENCE. 

Moral  obligation;  whether  sufficient  as  a 
consideration  for  a  promise, 

Ehle  v.  Judson,  543 
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CORPORATIONS. 

See  REAL  PROPERTY. 
Waiver  of  forfeiture  ; 

Non- user  as  a  ground  of  forfeiture:  quo  war- 
ranto,  against; 

People  v.  Phtxnix  Bank.  662 

People  v.  B.  &  R.  Turnpike  Co.  349 
Transfer  of  stock  contrary  to  restrictions  in 
the  charter  or  by-laws;  effect  of. 

Commercial  Bank  v.  Korlright,  169 

COVENANTS. 

See  REAL  PROPERTY. 
DAMAGES. 

See  SALES. 

Injuries  to  wife  or  child ;  measure  of  dam- 
ages. 

Cowden  v.  Wright,  662 

Liquidated;  penalty;    distinction  between. 

Pearson  v.  Williams,  1194 

DEEDS. 

See  REAL  PROPERTY;  EVIDENCE. 
Registration  of; 

Subsequent  conveyance  where  first  deed  is 
unrecorded;  effect  of  notice. 

Varick  v.  Briggs,  227 

EQUITY. 

See  REAL  PROPERTY. 

ESCROW. 

See  REAL  PROPERTY. 

EVIDENCE. 

See  CONSIDERATION  ;  PEDIGREE;  WILLS. 
Alteration  in   deed  or  contract;  burden  of 
explanation  is  on  the  one  producing  it. 

Herrick  v.  Malin,  174 

Proof  of  handwriting  of  witnesses,  who  are 
dead,  or  beyond  the  jurisdiction. 

Brown  v.  Kimball,  837 

DORMER  ADJUDICATION. 

When  a  bar. 

Talmage  v.  Fire  Dept.  of  N.  Y.  594 

FRAUD. 

See  SALES;  MORTGAGES. 
False  representations  ;  when  action  lies  for. 
Sandford  v.  Handy.  362 

GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS. 
Notice  of  acceptance ;  when  necessary; 
Demand  and  notice. 

Douglass  v.  Rowland,  524 

When  a  guaranty  is  continuing. 

Whitney  v.  Oroot,  540 

INFANCY. 

Liability  of  infants  for  torts. 

People  v.  Kendell,  886 

INNKEEPERS. 

Liability  of ; 
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Property  of  guests  need  not  be  brought  to 
their  personal  notice. 

Hawley  v.  Smith,  973 

Lien  of. 

Peet  v.  McQraw,  977 

INSOLVENCY. 

See  CONSTITUTIONAL  LAW. 
Effect  of  discharge ;  all  debts  in  judgment, 
affected. 

Hay  den  v.  Palmer,  639 

INSURANCE, 

Preliminary  proofs ;  waiver  of  defects  in, 
by  insurer. 

McMasters  v.    Westchester   Co.    Mut. 
Ins.  Co.  879 

INTERNATIONAL  LAW. 

People  v.  McLeod,  917 

JURISDICTION. 

See  RIPARIAN  RIGHTS. 
LANDLORD  AND  TENANT. 

Distress  for  rent. 

Edwards  v.  demons,  679 

Lease;  non  payment  of  rent;  presumption 
of  payment  from  lapse  of  time ;  how  re- 
butted. 

Cole  v.  Patterson,  907 

LEGISLATIVE  PROCEEDINGS. 

Presumption  of  regularity. 

Warner  v.  Beers,  308 

LIBEL. 

See  SLANDER  AND  LIBEL. 
MANDAMUS. 

Control  of  subordinate  courts  by; 
Discretion. 

Ex  parte  Holmes  v.  Comrs.  of  Canal 
Fund.  991 

MARINE  INSURANCE. 

Barratry. 

Am.  Ins.  Co.  v.  Bryan,  1173 

Memorandum  articles; 
Total  loss. 

Bryan  v.  N.  Y.  Ins.  Co.  965 

MORTGAGES. 

Distinction  between  pledge  and  mortgage. 
Wliitev.  Cole,  553 

Foreclosure  ;  judicial  sale  ;  when  re-sale 
granted ;  inadequacy  of  price ;  purchase  by 
mortgagee;  fraud,  collusion  or  irregular- 
ity. 

Tripp  v.  Cook,  1039 

Of  personal  property;  possession  retained 
by  mortgagor;  fraud. 

Smith  v.  Hoe,  501 

White  v.  Cole,  553 

MUNICIPAL  CORPORATIONS. 

Opening  of  Streets ; 
Assessment  of  damages. 

Ex  parte  Mayor  of  Albany.         368 
WEND.  22,  23,  24,  25,  26. 


INDEX  TO  NOTES. 


NEW  TRIAL. 

Error  in  charge ; 
When  not  a  ground  for. 

Potter  v.  Hopkins,  893 

Objections  not  taken  at  the  trial,  not  a 
ground  for. 

Ryerssv.  Wheeler,  900 

Excessive  damages ;  when  a  ground  for. 

Bump  v.  Belts,  301 

Harmless  evidence ;   admission  of,  not  a 
ground  for. 

Farmers'  &  Manufacturers'  Bank 
v.  Whinfield,  658 

OFFICERS. 

Appointment  of  ;  power  of,  vested  in  two 
bodies. 

Whiteside  v.  People,  1195 

Exercise  of  authority  vested  in  several 
whether  all  must  join. 

Folsom  i).  Streeter,  604 


OFFICERS,  MINISTERIAL. 

How  far  protected  by  process. 
Webber  v.  Gay, 

PAYMENT. 

See  BILLS,  NOTES  AND  CHECKS. 
PARENT  AND  CHILD. 

See  DAMAGES. 
Custody  of  child. 

Mercein  v.  People, 


681 


770 


PARTIES. 

One  may  maintain  action  on  a  promise 
made  for  his  benefit. 

Seaman  v.  Whitney,  602 

Party  in  interest  to  sue. 

Guernsey  v.  Burns,  890 

PARTNERSHIP. 

Dissolution;  notice;  what  sufficient. 

Vernon  v.  Manhattan  Go,  103 

Power  of  individual  member  to  bind  firm. 
Bank  of  St.  Albans  v.  GillUand,  381 
Mechanics'  &  Farmers'  Bank  v.  Da- 
kin,  655 
Services  of  individual  partner;  compensa- 
tion for. 

Paine  v.  Thacher,  905 

PEDIGREE. 

Evidence  of;  family  records,  church  reg- 
isters, etc. 

Russell  v.  Jackson,  135 

PENALTY. 

See  DAMAGES. 
PERSONAL  INJURIES. 

See  DAMAGES. 

PRINCIPAL  AND  AGENT. 

General  and   special   agency;   distinction 

between; 

Ratification  of  acts  of  public  agent  or  of- 
ficer. 

Delafield  v.  Illinois,  1055 

WEND.  22,  23,  24,  25,  26. 


Personal  liability  of  agent  on  contracts  made 
by  him. 

Kirkpatrick  v.  Stainer,  124 

PRINCIPAL  AND  SURETY. 

What,  in  general,  will  discharge  surety 
contract  strictly  construed. 

Steer  v.  Heacock,  300 

QUO  WARRANTO. 

See  CORPORATIONS. 
REAL  PROPERTY. 

See  WILLS. 
Adverse  possession. 

Northrop  v.  Wright,  589> 

Adverse  possession ;  transmission  of;  priv- 
ity of  contract,  blood  or  estate  between 
successive  possessors,  necessary. 

Sempson  v.  Downing,  382 

Conveyance  of  freehold  interests;  seal,  nec- 
essary. 

People  v.  Gillis,  582 

Possession  without  claim  of  title  is  not; 

tenants  in  common  ;  ouster. 
Religious  corporations  may  acquire  through 
adverse  possession. 

Humbert  v.  Trinity  Church,        716 
Contract  for  sale  of  land;  specific  perform- 
ance; time;  when  of  the  essence  of  the 
contract. 

Smedbury  v.  Afore,  107O' 

Covenant  to  stand  seised;  Technical  or  for- 
mal words,  unnecessary;  creation  of  fut- 
ure estates. 

Roberts  v.  Roberts,  88 

Delivery  of  deed ;  escrow ;  intent  of  par- 
ties given  effect. 

Gilbert  v.  N.  A.  Fire  Ins.  Co.      286- 
Presumption  of  ancient  grant. 

Russell  v.  Jackson,  135 

Riparian  proprietors  ;  rights  of,  where 
streams  are  boundaries. 

Cornis  v.  KempsJiall,  1122 

Sale  of  lands ;  mistake  as  to  quantity;  when 
equity  will  relieve. 

Marvin  v.  Bennett,  1047 

Sheriffs'  deed ;  reasonable  certainty  in  de- 
scription of  premises  required. 

Rygert  v.  Plett*,  887 

RIPARIAN  RIGHTS. 

Diversion  of  water;  injury  committed  in 
another  State ;  jurisdiction. 

Watts  v.  Kinney.  441 

SALES. 

Default,  by  vendor,  on  contract  for  future 
delivery ;  measure  of  damages. 

Davis  v.  Shields,  623 

Implied  warianty  of  merchantable  quality, 
where  goods  are  sold  by  description,  not 
set  apart,  or  not  manufactured. 

Howard  r.  Hoey,  394 

Payment  and  delivery,  as  material  and  con- 
current conditions  precedent;  delivery  aft 
a  waiver  of  payment. 

Hinnequin  v.  Sand,  973 

Possession  retained  by  vendor;  fraud. 

Smith  v.  Hoe,  501 

White  v.  Cole,  55* 
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Stoppage  in   transitu;  how  long  right  of, 
continues. 

Covett  v.  Hitchcock,  486 

Stolen  goods ;  sale  of,  passes  no  title ;  One 

cannot  sell  goods  of  which  his  possession 

is  wrongful;  sale  and  delivery  procured 

by  fraud ;  whether  title  passes. 

Hoffman  v.  Carow,  138 

SHERIFF. 

See  REAL  PROPERTY. 
SLANDER  AND  LIBEL. 

Justification  must  be  as  broad  as  the  charge. 
Mitigation  of  damages. 

Cooper  v.  Barber,  648 

Of  a  class  of  persons;  definitions. 

Ryckman  v.  Delevan,  812 

Privileged  communications. 

Cooper  v.  Stone,  663 

Privileged  communications;  malice. 

Lathrop  v.  Hyde,  904 

O'Donaghue  v.  M' Govern,  281 

Words  charging  indictable  offense  are  ac- 
tionable per  se. 

Bissell  v.  ConneU,  635 

STATUTE  OF  FRAUDS. 
Memorandum  of  contract;  what  a  sufficient 
signing. 

Davis  v.  Shields,  1102 
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TENDER. 

Place  of;  tender  of  chattels. 

Smith  v.  Smith,  888 

USURY. 

New  securities. 

Bell  v.  Lent,  592 

WILLS. 

Admissibility  of  parol  evidence  to  explain 
the  terms  of. 

Ryerss  v.  "Wheeler,  90 

Construction   of  word  "  children ;  "  execu- 
tory devises. 

Cutter  v.  Doughty,  451 

Devise;  limitation;  indefinite  failure  of  is- 
sue. 

Miller  v.  Macomb,  1067 

Perpetuities;  suspension  of  the  power  of 
alienation. 

Kane  v.  Qott,  734 

Fee  with  limitation  over;  words  of  inherit- 
ance, unnecessary  to  pass  fee. 

Helmer  v.  Shoemaker,  86 

Testamentary  capacity. 

Stewart  v.  Lixpenard,  1075 

Words  of  survivorship  ;  to  what  period  re- 
fer red. 

Moore  v.  Lyons.  789 

WEND.  22,  23,  24,  25,  26. 
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f^ -B^ckfaced  figures  indicate  the  page  of  this  book  on  which  the  volume  paging  referred  to 


ABATEMENT  AND  REVIVAL. 

To  sci.  fa.  quare  executionem  non  issued  agains 
executors  to  revive  judgment  against  testator,  plei 
that  executors  have  not  accounted  to  surrogate  i 
not  good  ;  contra  where  sci.  fa.  issues  on  judgmen 
.against  executors. 

Clark  v.  Sexton's  Exrs.,  23  Wend.  477,         438 

A  sci.  fa.  to  revive  judgment  against  persona 

representatives   of  deceased    defendant,  must  be 

brought  within  one  year  after  death  of  defendant 

Idem.  439 

ACCORD  AND  SATISFACTION. 

An  accord  and  tender  of  performance  is  no  bar 
to  an  action  ;  to  render  an  accord  a  bar  it  must  be 
-executed. 

Brooklyn  Bk.  v.  DeGrauw,  23  Wend.  342,      39,, 
An  accord  to  accept  less  sum  than  is  due,  though 
•satisfaction  be  tendered,  is  no  bar,  unless  accord  ex- 
tend to  all  creditors  of  debtor. 

Fellows  v.  Stevens,  24  Wend.  294,  614 

ACKNOWLEDGMENT  AND  PROOF 
OF  DEEDS,  ETC. 

Pro9f  of  handwriting  of  subscribing  witness  to 
•deed  is  not  sufficient  evidence  of  its  execution, 
where  deed  on  its  face  excites  suspicion  of  fraud : 
the  suspicious  circumstances  must  be  explained  or 
proof  of  identity  of  grantor  be  given. 

Brown  v.  Kimball,  25  Wend.  259,  837 

Certificate,  made  by  statute  evidence  of  certain 
facts,  requires  no  proof  of  its  genuiness,  where  on 
•Its  face  it  appears  to  be  regular. 

Thurman  v.  Cameron,  24  Wend.  87.  542 

It  is  prlma  facie  regular,  but  such  evidence  may 
be  rebutted.  Idem.  542 

Certificate  of  acknowledgment  need  not  be  in- 
dorsed on  deed ;  it  is  enough  if  it  be  on  any  part  of 
it.  Idem.  548 

Officer's  certificate  need  not  state  that  he  knew 
-the  person  acknowledging  to  be  the  grantor  des- 
-cribed  in  the  deed,  if  he  certify  that  he  knew  the 
person  executing  the  deed.  Idem.  542 

ACTIONS. 

See  ASSUMPSIT,  EJECTMENT,  ETC.,  ETC. 

Suits  cannot  be  commenced  in  mayor's  courts  of 
•cities  of  this  State  by  the  filing  and  service  of  dec- 
Jaration  against  non-residents  of  the  county  in 
which  the  courts  are  held. 

Morrison  v.  Shelley,  25  Wend.  407,  889 

Action  at  law  cannot  be  sustained  against  trustee 
for  the  benefit  of  creditors  upon  the  implied  prom- 
ise arising  merely  out  of  the  acceptance  of  the  trust, 
to  pay  the  demand  of  any  particular  creditors. 

Dias  v.  Brunell's  Exrs.,  24  Wend.  9,  515 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 

See  EJECTMENT. 

Deed  of  lands  held  adversely,  is  void. 

Thurman  v.  Cameron,  24  Wend.  87,  542 

A  naked  possession,  unaccompanied  by  claim  of 
Tight,  never  constitutes  a  bar,  but  inures  to  benefit 
•of  true  owner. 

Humbert  v.  Trinity  Ch.,  24  Wend.  587.        716 

WEND.  22,  23,  24,  25,  26. 


(n8e  f°  Te  to  erect  a  dam  is  sufficient  answer 


Luce  v.  Carleu,  24  Wend.  451,  669 

possession  to  be  adverse  must  be  inconsistent  with 

:  i  °/  £la!mant  I  must  be  under  claim  of  exclusive 
title,  definite,  notorious  and  continued  for  twenty 
years. 

Humbert  v.  Trinity  Ch.,  24  Wend.  587.         716 

It  is  only  where  constructive  adverse  possession 

is  relied  on,  that  claim  must  be  founded  on  color  of 

title  by  deed  or  other  documental  evidence  of  right: 

in  case  of  actual  possession,  oral  claim  is  sufficient. 

Idem.  71  g 

A  deed  or  writing  sufficient  to  carry  title  to  land 
where  a  title  in  fact  exists,  is  an  essential  ingredient 
in  a  constructive  adverse  possession  set  up  to  bar 
recovery  in  ejectment. 

Simpson  v.  Downing,  23  Wend.  316,  382 

Privity  of  contract,  blood  or  estate  must  exist  be- 
tween constructive  possessors  of  land  to  establish  a 
continuity  of  a  constructive  adverse  possession. 
Deed  from  one  possessor  to  another,  void  on  its 
face,  is  insufficient.  Idem.  382 

Constructive  adverse  possession,  though  under 
color  of  a  wrongful  deed,  may  exist  by  mere  claim 
under  certain  limitations.  Idem.  382 

A  tenant  in  common,  is  presumed  to  hold  for  him- 

self and  co-tenants,  but  such  presumption  may  be 

rebutted  by  proof  of  acts  and  declarations  indicat- 

ing intention  to  exclude  his  co-tenants,  or  if  he  in 

fact  keeps  out  his  co-tenants,  it   constitutes  an 

ouster,  and  his  possession  from  that  time  is  adverse. 

Humbert  v.  Trinity  Ch.,  24  Wend.  587,        716 

Neither  fraud  nor  ignorance  will  excuse  neglect 

of  true  owner  to  bring  action.    Idem.  716 

AFFIDAVIT  OF  MERITS. 

In  affidavit  of  merits,  deposition  that  defendant 
ias  stated  his  case,  or  this  cast,  is  sufficient,  but  affi- 
davit that  he  has  stated  his  defense  is  not  enough. 

Brownell  v.  Marsh.  22  Wend.  636,  269 

Plea  cannot  be  treated  as  a  nullity  because  not  ac- 
companied by  affidavit  of  merits,  unless  it  appear 
>y  declaration  or  bill  of  particulars.that  the  written 
nstrument  or  record  declared  upon  is  the  only 
cause  of  action  upon  which  plaintiff  relics. 

Oarrett  r.  Teller,  22  Wend.  643,  262 

And  a  notice  attached  to  declaration  on  common 

counts,  that  suit  is  brought  against  defendant  aa  a 

party  to  two  promissory  notes,  is  not  such  a  specifi- 

cation of  the  only  cause  of  action.    Idem.          268 

ALIENS. 

One  born  abroad  in  1769  and  who  came  to  this 
xmntry  in  1830.  whose  father  was  a  resident  of  U. 
i.  previous  and  subsequent  to  the  Declaration  of  In- 
ependence,  and  who  died  here  in  1823;  held,  capable 
>f  inheriting  asa  citizen. 

Peck  P.  rou>i0,  26  Wend.  613,  1189 


WRITTEN     IN- 


ALTERATION    OF 
STRUMENTS. 

Deed  is  not  avoided  by  alteration  made  by  grantee 
ubsequent  to  vesting  of  title  in  him. 

Herrick  v.  Xalin,  22  Wend.  388.  1 74 

Burden  of  explanation  of  material  alteration,  is 
n  the  party  seeking  to  enforce  the  instrument. 

Idem.  174 

Alteration  of  promissory  note  by  payee,  so  as  to 

make  it  purport  to  be  payable  at  a  particular  place, 
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vitiates  it  in  hands  of  indorsee,  so  that  he  cannot  re- 
cover on  it  in  action  against  maker.  . 

Nazro  v.  Fuller,  24  Wend.  874,  642 

AMENDMENT. 

Plaintiff  in  ejectment,  claiming  whole  premises, 
and  proving  title  to  an  undivided  part,  allowed  to 
retain  verdict  in  his  favor  and  to  amend. 

Ryerss  v.  Wheeler,  25  Wend.  434,  899 

Such  amendment  allowed  on  granting  new  trial 
after  nonsuit,  t-osts  loahide  event. 

Ryerss  v.  Wlieeler,  22  Wend.  148,  19O 

On  leave  to  amend  sci.  fa.  plaintiff  cannot  add  new 
parties,  the  necessity  for  whose  joinder  existed  pre- 
vious to  issuing  of  writ. 

n'UH nk  r.  Renwick,  22  Wend.  608,  25O 

An  execution  though  tested  on  Sunday  is  amend- 
able. 

Williams  v.  Hogeboom,22  Wend.  648,  263 

Judgment  will  not  be  reversed,  although  from 
record  it  appears  that  day  laid  in  declaration  is  sub- 
sequent to  commencement  of  suit,  if  the  day  be  not 
material;  but  where  it  is  material,  judgment  will  be 
suspended  to  give  opportunity  to  amend  on  pay- 
ment of  costs. 

TebLetts  v.  Doivd,  23  Wend.  379,  405 

Errors  in  making  up  of  record  of  judgment  re- 
versing determination  of  commissioners  in  laying 
out  road,  may  be  amended  by  judges  after  filing 
their  order,  by  a  document  correcting  such  errors. 
Wooteey  v.  Tompkins,  23  Wend.  324,  385 

Hattock  v.  Woolsey,  23  Wend.  328,  387 

ANIMALS. 

A  wanton  destruction  of  a  dog  is  not  justifiable, 
but  it  may  be  killed  by  one  disturbed  at  night  and 
by  day  by  its  haunting  the  house  and  howling  and 
barking.where  such  annoyance  cannot  be  otherwise 
prevented. 

Brill  v.  Flagler,  23  Wend.  354,  396 

APPEAL  AND  ERROR. 

Order  of  highway  commissioners  ascertaining  and 
recording  road,  is  not  appealable. 

People  v.  Js.  of  Cortland,  24  Wend.  491,       683 

Appeal  lies  from  order  of  Chancellor  dissolving 
an  injunction  to  prevent  waste. 

Livingston  v.  Reynold.*,  26  Wend.  115,         1O30 

Defendant  who  suffers  bill  to  foreclose  mortgage 
to  be  taken  pro  confesso,  and  permits  decree  of  sale 
to  be  made  without  opposition,  cannot  appeal. 
Murphy  v.  Am.  L.  Ins.  &  T.  Co.,  25  Wend. 
249,  834 

But  appeal  lies  from  decretal  order  of  Chancellor, 
refusing  to  open  sale  of  mortgaged  premises  and 
grant  re-sale  on  application  of  defendant,  although 
he  has  permitted  bill  to  be  taken  against  him  pro 
confesso. 

Tripp  v.  Cook,  26  Wend.  143.  1O39 

Error  lies  to  Supreme  Court  for  refusing  to  set 
aside  report  of  referees  in  favor  of  plaintiff,  where 
evidence  is  wholly  insufficient  to  support  the  action 
or  any  particular  item  of  demand,  objected  to  on 
the  hearing,  but  Court  of  Errors  will  not  decide  as 
to  weight  of  evidence. 

.W.  rxureau  v.  Lewis,  25  Wend.  243,  832 

Error  does  not  lie  to  Supreme  Court  to  review  de- 
cision, upon  special  motion,  refusing  mandamus 
commanding  subordinate  court  to  set  aside  rule 
granting  new  trial. 

Ex  parte-  Fitzgerald, 23  Wend.  648.  499 

Error  does  not  lie  to  Supreme  Court,  where  indict- 
ment and  bill  of  exceptions,  taken  on  trial  of  pris- 
oner, are  brought  into  that  court  by  certiorari,  to 
take  the  advice  of  thccourt.and  proceedings  are  re- 
mitted to  the  trial  court  with  the  advice  to  proceed 
to  judgment. 

People  v.  Stearns,  23  Wend.  634,  494 

Error  will  not  lie  for  misjoinder  of  counts. 

Lovett  v.  Pell,  22  Wend.  369.  167 

A  special  assignment  of  errors  that  issues  joined 
were  not  tried,  is  bad  as  impeaching  the  record  ;  a 
plea  of  in  nullo  ext  erratum  to  such  assignment 
operates  as  a  demurrer,  and  not  as  confession  of  the 
fact  assigned  as  error.  Itlfin.  167 

Error  brought  upon  judgment  of  C.  P.  in  appeal 
cause  will  be  quashed,  unlessa  certificate,  that  cause 
is  a  proper  one  to  be  reviewed,  be  obtained  within 
thirty  days  after  filing  of  record  of  judgment  in  C. 
P :  want  of  knowledge  of  filing  of  record  is  no  ex- 
cuse. 

Clark  v.  McClaughry,  22  Wend.  627,  256 

One  of  several  defendants  may  bring  error  and 
assign  infancy  as  error  in  fact,  but  writ  may  be 
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quashed  at  any  time  before  joinder  in  error :  court, 
however,  may  permit  suit  to  proceed  on  the  step* 
prescribed  by  statute  being  taken  to  procure  sever- 
ance of  parties. 

Fenner  v.  Bcttncr,  23  Wend.  621.  254 

Decision  of  surrogate  refusing  to  admit  will  to 
probate  was  affirmed  by  circuit  judge  and  Chancel- 
lor; Court  of  Errors,  on  reversing  these  decisions, 
refused  feigned  issue  for  trial  of  questions  arising 
on  the  application  to  admit  to  probate,  and  made 
peremptory  order  directing  admission  of  will  to  pro- 
bate. 

Stewart  v.  Livpenard,  28  Wend.  255,  1075 

Error  in  publication  of  notice  of  limited  partner- 
ship not  raised  at  trial,  is  unavailing  on  appeal. 

Bowen  v.  Argall,  24  Wend.  49«,  685 

On  return  to  certiorari  setting  forth  evidence  had 
on  the  trial  of  an  issue  under  the  statute  authorizing 
summary  proceedings  to  recover  possession  of 
land,  Court  of  Errors  will  look  into  evidence  to  see 
whether  it  was  sufficient  to  authorize  finding  of 
jury. 

Ntttlo  v.  Post,  25  Wend.  280,  844 

Court  of  Errors  will  not,  after  decree  made  by 
them  upon  merits  of  case,  review  decision  upon  a 
second  appeal, although  when  first  decree  was  made, 
the  principal  question  presented  for  adjudication 
was  the  custody  of  funds  during  litigation. 

Hosack  v.  Rogers,  25  Wend.  313,  856- 

It  is  too  late  to  set  aside  an  assignment  of  errors 
after  laches  on  part  of  defendant  in  error. 

Fenner  v.  Bettner,  22  Wend.  621,  254 

Party  wishing  to  have  decision  of  C.  P.,  refusing 
to  set  aside  report  of  referees  for  alleged  errors,  re- 
viewed in  Supreme  Court,  must  procure  statement 
of  facts,  not  evidence  of  facts,  to  be  drawn  up 
under  direction  of  C.  P.  and  placed  on  record  in 
form  of  special  report  in  nature  of  special  verdict 
or  bill  of  exceptions. 

M'Phermn  v.  Cheadell,  24  Wend.  15,  51 T 

On  appeal  from  decision  of  Commissioners  of 
Highways  refusing  to  lay  out  road  through  im- 
proved lands,  the  judges  must  either  affirm  or  re- 
verse in  toto. 

Comrs.  v.  J's  of  Chenango,  25  Wend.  453,      906- 

The  90th  section  of  the  statute  (1  R.  S..  515)  spec- 
ifying requisites  of  appeal,  whether  it  be  brough  t  to 
reverse  in  whole  or  in  part,  applies  only  to  cases 
where  roads  are  laid  out  without  the  intervention 
of  freeholders.  Idem.  906- 

After  judgment  of  affirmance  on  merits  of  case  by 
equally  divided  vote  in  Court  of  Errors,  is  drawn 
up,  settled  and  entered  of  record,  court  will  not 
grant  a  rehearing  or  re-argument. 
People  v.  Mayor,  etc.,  of  N.  Y., 
25  Wend.  252,  83* 

Where  a  party  intends  to  appeal  from  decision  of 
circuit  judge  granting  or  refusing  a  new  trial,  an 
order  to  stay  proceedings  must  be  obtained  within 
eight  days  after  making  and  signing  of  decision. 

Freeland  r.  Secly,  22  Wciul.  ii2!i.  257 

C.  P.  in  appeal  cases  is  bound  to  pass  upon  all 
questions  considered  below,  and  for  a  failure  to  pass- 
upon  a  question  which  works  injury,  judgment  re- 
versed. 

Bennett  v.  Ingersoll,  24  Wend.  113,  651 

ARBITRATION  AND  AWARD. 

Award  on  informal  parol  submission  is  good,  If 
when  followed  up  by  acts  of  the  parties  it  recog- 
nizes the  power  of  the  arbitrators. 

Hays  r.  Haws,  23  Wend,  ;«>:),  39» 

Where  submission  to  arbitration  was  by  parol  and 
informal,  and  in  natureof  trial  in  justice's  court,  in 
action  on  award,  defendant  may  show  such  facts, 
and  a  venire  de  novn  will  be  awarded  where  the  Jus- 
tice sitting  as  an  arbitrator  refused  to  allow  proper 
evidence,  litnn.  399- 

Agreement  for  submission,  providing  for  stip- 
ulated damages  asa  penalty  for  a  failure  to  perform, 
held  to  apply  to  award  when  made,  not  to  failure  to 
give  stipulated  notice  of  meeting  of  arbitrators. 

Hoag  v.  M'Uiiniix.  £.'  Wend.  163,  96- 

Award  made  without  notice  of  hearing  to  the  los- 
ing party  is  void ;  and  such  defense  may  be  set  up  in 
action  at  law  upon  the  bond. 

Elmendorf  v.  Harris,  23  Wend.  628,  492 

The  arbitrator  is  sole  judge  of  what  is  reasonable 
notice  of  hearing.  Idem.  492 

At  common  law  where  submission  is  by  parol, 
award  may  be  so  also ;  and  so  also  may  be  the  ap- 
pointment of  an  umpire.  Idem.  492 

Umpire  cannot  be  appointed  by  parol  when  it  is 
provided  that  submission  shall  be  made  a  rule  of  tho 
court.  Idem.  49» 
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Where  umpire  and  arbitrators  sit  together,  award 
is  sufficient  evidence  of  appointment,  unless  sub- 
mission requires  appointment  previous  to  entering 
into  the  hearing.  Idem.  492 

In  action  on  award  in  pursuance  of  submission 
under  seal,  it  is  not  necessary  to  allege  in  declara- 
tion that  arbitrators  were  sworn. 

BrownitlO  v.  WJieeler,  24  Wend.  258,  603 

In  submission  between  insurance  company  and 
party  insured,  where  sum  of  money  is  awarded  to 
the  assured,  arbitrators  will  not  be  deemed  to  have 
exceeded  their  authority  in  directing  a  transfer  of 
assured's  claim  against  another  company. 
Nichols  v.  Rens.  Co.  Mut.  Ins.  Co., 

22  Wend.  125,  82 

If  both  parts  of  award  are  valid  each  party  is  en- 
titled to  action  for  default  of  the  other.  But  where 
one  part  of  award  is  void,  and  is  the  consideration 
of  the  act  by  the  other,  the  whole  award  fails. 

Idem.  82 

Power  to  award  costs, is  incident  to  authority  con- 
ferred upon   arbitrators,  and  a  direction  to   pay 
"taxable  costs  of  a  witness"  is  sufficiently  certain. 
Idem.  82 

Where  moneys  are  directed  to  be  paid  to  one  party 
by  the  other,  demand  before  suit  is  unnecessary. 

Idem.  82 

Where  no  time  is  specified  in  bond  for  making  an 

award,  it  may  be  made  at  any  time  and  will  be  good. 

Idem.  82 

ARREST. 

Arrest  may  be  resisted  if  special  deputy,  on  re- 
quest, does  not  show  his  warrant. 

Frost  v.  Thomas,  24  Wend.  418,  658 

In  warrant  of  commitment  against  a  person  ac- 
cused, for  refusing  to  give  security  to  keep  the 
peace,  it  is  sufficient  to  state  the  requirement  to 
give  security  and  the  refusal. 

Bradstreet  v.  Furgeson,  23  Wend.  638,          495 
On  application  to  magistrate  for  sureties  of  the 
peace,  there  must  be  formal  complaint  in  writing 
and  on  oath,  besides  the  examination  in  writing  re- 
quired by  statute,  to  justify  issuing  of  warrant. 

Idem.  *95 

If  warrant  recite  that  there  was  a  complaint  on 

oath.it  is  sufficient  prima  facie  protection  of  officer. 

Idem.  *»6 

ASSIGNMENT     FOR    BENEFIT    OF 
CREDITORS. 

Assignment  of  real  estate  in  trust  to  sell  or  mort- 
gage the  same  for  benefit  of  creditors.is  valid  within 
statute  of  Uses  and  Trusts  as  to  trust  to  sell,  though 
trust  to  mortgage  is  void. 

Darling  v.  Rogers,  22  Wend.  483,  2O6 

Action  at  law  cannot  be  sustained  against  trustee 
for  the  benefit  of  creditors  upon  the  implied  prom- 
ise arising  merely  out  of   the  acceptance  of  the 
trust  to  pay  the  demand  of  any  particular  creditors. 
Bias  v.  Brunell's  Exrs.,  24  Wend.  9,  515 

State  statute  affecting  absconding  debtors  is  in 
nature  of  an  insolvent  law,  and  assignment  for  ben- 
efit of  creditors  does  not  work  such  a  transfer  as  to 
render  invalid  a  conveyance  for  a  hona  fide  consid- 
eration in  another  State.  Such  assignment  does  not 
affect  citizens  of  or  transactions  in  other  States, 
even  with  citizens  of  this  State. 

Johnson  v.  Hunt,  23  Wend.  ^7.  302 

A  voluntary  assignment  was  made  for  benefit  of 
creditors  and  the  deed  placed  in  assignee's  hands : 
held,  that  no  title  vested  in  assignee  until  he  con- 
cluded to  accept  the  trust. 

Crosby  v.  miner,  24  Wend.  280,  609 

Assignment    by   partnership    preferring   special 
partner,  does  not  convert  him  into  a  general  part- 
ner and  render  him   liable  accordingly  regardless 
whether  such  preference  is  forbidden  or  not. 
Bou-en  v.  ArgaU,  24  Wend.  496, 

Act  of  incorporation,  declaring  that  upon  com 
pany's  making  assignment  stockholders  should  not 
be  liable  for  demands  of  creditors,  is  unconstitu- 
tional; still  creditors,  having  come  in  and  accepted 
dividends  under  the  assignment,are  estopped  to  call 
upon  stockholders  individually  for  debts  not  re- 
ceived under  the  assignment,  inn* 
Van  Hook  v.  Whitloch,  26  Wend.  43,  1007 

ASSUMPSIT. 

See  MONEY  HAD  AND  RECEIVED. 

Assumpsit  lies  against  one  in  whose  name  a  judg- 
ment was  recovered,  for  the  benefit  of  the  plaintiff, 

WEND.  22,  23,  24,  25,  26. 


for  debauching  a  female,  the  defendant  having  ac- 
knowledged a  satisfaction. 

Stouten  v.  Thomas,  24  Wend.  70,  536 

Assumpsit  held  to  lie  notwithstanding  that  writing 

to  plaintiff  giving  authority  to  sue,  was  under  seal. 

Idem.  530 

Assumpsit  lies  for  refusal  of  moneyed  corporation 

to  permit  transfer  of  stock  on  its  books,when  act  of 

incorporation  requires  such  transfer  to  give  stock 

validity. 

Com'l  Bk.  v.  Kortriyht,  22  Wend.  348,  159 

Action  lies  on  a  general  indebitatus  assumpsit  for 

price  of  a  boat  sold  under  special  contract,  with 

specific  provisions  as  to  mode  and  time  of  payment, 

vendor  agreeing  to  furnish  purchaser  with  freight. 

Clark  v.  Fairchihl,  22  Wend.  576,  239 

In  assumpsit,  where  plaintiff  relies  on  common 

counts  for  work  done  and  materials  furnished,  and 

it  appears  on  trial  that  there  is  a  written  contract, 

if  not  produced  or  its  non-production  accounted 

for,  plaintiff  cannot  recover. 

Ladue  v.  Seymour,  24  Wend.  60,  533 

Assumpsit  lies  to  recover  back  money  paid  on  a 
judgment  subsequently  reversed. 

Maghee  v.  Keltogg,  24  Wend.  32,  523 

Agreement  to  pay  copartner  for  his  personal  at- 
tention to  the  business,  may  be  enforced  in  assump- 
sit,  although  articles  of  copartnership  are  under 
seal  and  provide  for  such  payment. 

Paine  v,  Thac-her,  25  Wend.  450,  9O5 

But  without  special  agreeinent.one  partner  has  no 

claim  on  copartner  for  such  services.    Idem.      905- 

ATTACHMENT. 

Attachment  issued  under  Non-imprisonment  Act 
is  void  if  returnable  more  than  four  days  after  its 
date. 

Webber  v.  Gay,  24  Wend.  485.  681 

Attachment  good  on  its  face  except  as  to  return 

day,  protects  olficer  executing  it,  although  it  is  void. 

Idem.  681 

Where  sheriff  or  other  officer  is  in  default  for  not 
returning  attachment.court  in  term  time  will  allow 
attachment  against  him  and  appoint  elisor  to  serve 
it,  unless  a  new  sheriff  has  come  into  office,  when 
process  will  be  directed  to  him. 

Anon.,  23  Wend.  102,  3O7 

Attachment  issued  under  section  33  of  the  Non- 
imprisonment  Act,  against  a  debtor  not  a  resident 
of  same  county  with  creditor,  is  a  valid  process,  al- 
though there  be  neither  an  affidavit  of  fraud  nor  a 
bond  to  pay  damages  or  refund  surplus. 

Bates  v.  Re/yea.  23  Wend.  336,  389 

Where  party  suing  out  attachment  has  failed  to 
recover,  plaintiff  in  action  on  attachment  bond.  i9 
entitled  to  recover  not  only  costs  of  defense  in  suit 
before  justice,  but  also  damages  for  seizure  and  de- 
tention of  property. 

Dunning  v.  Humphrey,  24  Wend.  31.  622 

Plea  of  non-damntficatus  as  to  part,  and  plea  of 
sum  certain  as  to  residue  in  bar  of  action, cannot  be 
sustained.  Idem.  523 

Obligor  cannot  object  to  bond  to  release  property 
seized  on  summary  proceedings,on  ground  that  it  is 
broader  than  statutory  requirements. 

Ring  v.  Gilih*.  26  Wend.  502,  1154 

Accordingly  held  valid,  bond  for  payment  of  all 
subsisting  liens  on  vessel,  thtnigh  statute  only  re- 
quired bond  for  payment  of  such  demands  us  were 
exhibited  to  officer  granting  warrant.  Idem.  1154 

ATTORNEY  AND   CLIENT. 

Proper  course  of  proceeding  on  application  to 
court  to  strike  attorney's  name  from  rolls,  see, 

,-lnon,.  22  Wend.  656,  »66 

Action  lies  for  recovery  of  counsel  fees ;  but  ac- 
tion does  not  lie  for  services  to  feme  covert  in  ob- 
taining divorce  unless  she  promise  to  pay  subse- 
quent to  the  divorce. 

Wilxnn  v.  Burr,  25  Wend.  386, 

Fees  for  defending  third  person  upon  retainer  or 
defendant  may  be  recovered  under  count  for  work, 
labor,  etc.,  as  "counsel  of  and  for  defendant  and 
upon  his  retainer  in  and  about  the  prosecuting  and 
defending,  etc.,  of  divers  causes,  etc.,  for  defend- 
ant." Idem. 

In  action  by  attorney  against  his  client.defendant 
is  not  allowed  to  raise  objections  to  items  of  plaint- 
iff's bill,  if  bill  has  been  duly  taxed  on  notice. 

Platt  r.  Halcn,  23  Wend.  456,  *•** 

Client  is  not  bound  by  release  by  attorney  in  his 
own  name,  and  purol  evidence  is  inadmissible  to 
show  adoption  by  client  to  give  it  validity. 

Evans  v.  Wells,  22  Wend.  324,  151 
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AUCTIONS. 

Auctioneer  selling  stolen  goods  is  liable  to  owner, 
notwithstanding  that  (foods  were  sold  and  proceeds 
paid  over  to  thief  without  notice  of  the  felony. 

Hoffman  v.  Carow,  22  Wend.  285,  138 


BAIL. 

Bail  cannot  ask  for  exoneretur  on  ground  tjjat 
principal  was  not  originally  liable  to  arrest. 

niiite  r.  ]il<ilif,  ft  Wend.  612.  251 

But  may  apply  on  ground  that  right  to  imprison 
was  abolished  by  statute,  previous  to  expiration  of 
time  within  which  the  principal  might  have  been 
surrendered.  Idem.  251 

BAILMENT. 

Saw-mill  owners  permitting  boards  sawed  by 
them  at  stipulated  price  to  be  removed  a  half  mile 
from  the  mill  to  the  bank  of  canal,  lose  their  lien  as 
against  third  persons,  though  it  was  expressly  stip- 
ulated between  parties  that  lien  should  continue. 
McFarland  r.  Wheeler,  26  Wend.  467,  1142 

In  action  against  bailee  for  non-delivery  of  goods, 
a  new  reason  for  refusing  to  deliver  cannot  be  set 
up  in  defense. 

Holbrook  r.  Wight,  24  Wend.  169,  571 

Where  agent  of  bailee  places  his  refusal  on  ground 
of  absence  of  principal,  bailee  cannot  claim  to  hold 
on  ground  of  lien  for  storage  and  charges  paid. 

Idem.  571 

Bailee  acknowledging  by  receipt  to  hold  goods  for 
a  third  person  is  in  itself  a  conversion.  Idem.  571 

BANKS  AND  BANKING. 

The  Banking  Act  of  April  18, 1838,  held  a  valid  and 
constitutional  law,  on  the  assumption  that  it  re- 
ceived the  assent  of  two  thirds  of  members  elected 
to  each  branch  of  the  Legislature. 

Thomas  v.  Dakin,  22  Wend.  9,  43 

But  held  in  Court  of  Errors  that  such  Act  was 
constitutionally  passed,  although  it  may  not  have 
received  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature— and  is  a 
valid  Act.  Idem,  note.  43 

Warner  v.  Beers.  23  Wend.  103,  308 

Also  held,  that  associations  formed  under  such 
Act  were  not  bodies  politic  or  corporate  within 
spirit  and  meaning  of  Constitution. 

Idem.  43,  3O8 

Foreign  corporation  with  office  in  this  State  for 
receiving  deposits  and  discounting  notes,  without 
being  expressly  authorized  by  laws  of  this  State  to 
do  so,  cannot  maintain  action  for  money  loaned 
either  on  note  or  other  security  taken,  or  on  count 
for  money  lent. 

N.  H.  D.  B.  Co.,  v.  P.  S.  Co.,  25  Wend.  648,  976 

Liability  of  bank  intrusted  with  bill  for  collection, 
extends  to  neglect  of  duty  by  its  officers  and  agents, 
or  its  correspondents  and  their  agents,  including 
notaries  public. 

Allen  v.  Merch.  Bk.,  22  Wend.,  215.  114 

Such  liability  may  be  varied  by  express  contract 
or  by  usage  and  custom.  Idem,  114 

BILLS,  NOTES  AND  CHECKS. 

Receiving  note  for  precedent  debt  is  receiving  it 
for  value,  within  the  law  merchant,  if  taken  in  sat- 
isfaction and  debt  be  canceled. 

Bk.  of  St.  Albans  v.  GttlUand,  23  Wend. 

311.  381 

Plaintiff's  title  to  note  payable  to  bearer,  cannot 
be  disputed  unless  his  possession  is  mala  fide  and 
will  work  prejudice  to  defendant. 

Guernsey  v.  Burns,  25  Wend.  411,  89O 

Note  payable  in  Canada  money  is  not  negotiable. 
Thomson  v.  Sloan,  23  Wend.  71,  296 

Where  bank  discounts  note  to  extinguish  a  debt 
due  to  it  from  the  holder,  or  the  proceeds  are  ap- 
plied towards  discharge  of  his  liability,  such  acts 
are  equivalent  to  paying  value  at  the  time,  and  con- 
stitute the  bank, holders  for  valuable  consideration. 
Bk.  of  Sonduahy  '••  >V"ri//Y.  24  Wend.  115,    552 
It  is  essential  to  a  check  eo  nomim-  or  bank  draft 
that  it  be  payable  to  bearer,  and  on  demand  ;  and 
then  days  of  grace  do  not  attach  any  more  than  to 
bills  or  notes  payable  on  demand. 

Woodruff  v.  Merch.  Bit.  of  N.T.,25  Wend. 

673.  984 

After  bill  of  exchange  is  returned  protested  for 
non-payment,  drawer  may  maintain  action  against 
acceptor  without  showing  title  from  payee. 

Kingman  r.  Hotalina,  25  Wend.  423,  895 
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Bond  and  warrant  from  maker  and  first  indorser 
tn  e<>til'essijudginent,.wll]  not  discharge  second  In- 
doreer,  where  time  given  is  no  greater  than  wi.uiii 
have  elapsed  had  a  suit  been  brought  sigainst  the 
parties  and  prosecuted  with  due  diligence-. 

Sizrr  r.  Hi:m-ocl:,  23  Wend.  81,  3OO 

Holder  of  check  may  recover  against  Indorser  nn 
promise  after  maturity,  without  direct  proof  of  de- 
mand and  notice. 

Ti-hhett*  v.  Dowd,  23  Wend.  379,  4O5 

New  promise  by  indorser  after  maturity,  must,  in 
first  instance,  be  shown  to  have  been  made  with  full 
knowledge  of  laches  of  holder  in  presenting  and 
giving  notice,  if  laches  appear,  but  if  laches  do  not 
appear,  promise  is  presumptive  proof  of  demand 
and  notice.  Idem.  4O5 

Notice  of  protest  mailed  to  town  where  party  re- 
sides is  sufficient,  although  there  be  several  post- 
offices  in  same  town,  unless  it  appear  holder  knew 
it  should  be  directed  in  a  different  manner. 

Remer  v.  Downer,  23  Wend.  620,  489 

But  where  notice  on  its  face  is  directed  to  a  dif- 
ferent person  and  is  erroneous  in  amount,  it  is  not 
sufficient,  although  directed  on  the  outside  to  the 
right  person.  Idem.  489 

But  see,  S.  C.,  25  Wend.  277,  844 

Bill  of  exchange  drawn  upon  cashier  of  bank  and 
accepted  by  him  in  his  official  character,  payable  to 
order  of  payee  at  future  day,  is  a  bill  of  exchange 
and  not  a  bank  check  or  draft,  and  is  entitled  to 
days  of  grace. 

Woodruff  v.  Merch.  Bk.  of  N.  Y.,  25  Wend. 
673.  984 

Notice  of  protest  sent  by  mail  to  drawer  at  place 
where  bill  on  its  face  purports  to  have  been  made, 
is  not  sufficient  to  charge  indorser  where  no  inquiry 
is  made  as  to  the  place  of  his  residence. 

Lowery <v.  Scott,  24  Wend.  358,  637 

The  lex  loci  contractus  governs  as  to  the  present- 
ment of  bill  of  exchange  and  notice  of  non-accept- 
ance. 

Alien  v.  Mech.  Bk.,  22  Wend.  215.  114 

BILL  OF  EXCEPTIONS. 

Leave  to  turn  a  case  into  a  bill  of  exceptions  re- 
fused, where  decision  of  circuit  court  was  duly  ex- 
cepted  to,  and  time  obtained  to  draw  up  a  bill,  but 
instead  thereof,  plaintiff  made  a  case  and  proceeded 
to  argument. 

Stewart  v.  Hawley.  22  Wend.  561,  234 

An  exception  to  judge's  charge,  embracing  sev- 
eral points  of  law,  must,  in  general,  specify  the 
points  in  respect  to  which  error  is  alleged. 

Simpson  v.  Downing,  23  Wend.  316,  382 

BILL  OF  PARTICULARS. 

An  order  for  bill  of  particulars  cannot  be  disre- 
garded as  unnecessary,  where  copy  of  note  is  served 
with  declaration  on  common  counts,  with  notice 
that  suit  is  brought  against  defendant  as  a  party  to 
the  note. 

Reynolds  v.  Wood,  22  Wend.  642,  261 

A  bill  of  particulars  describing  a  joint  and  several 

note  made  by  plaintiff  and  another  person,  as  a  note 

made  by  plaintiff,  is  sufficient  to  entitle  defendant 

to  give  the  note  in  evidence  under  notice  of  set-off. 

Standish  v.  Chandler,  23  Wend.  611,  451 


CANALS. 

Engineer  employed  to  superintend  construction 
of  canals,  has  no  right  to  enter  upon  lands  of  indi- 
vidual and  take  materials,  without  express  order 
from  Canal  Commissioners. 

Li/im  r.  Jerome,  26  Wend.  485,  1148 

CASE,  ACTION  ON. 

Common  Council  are  liable  to  action  on  the  case, 
for  neglect  to  take  the  proper  proceedings  to  collect 
sums  assessed  upon  persons  benefited  in  street 
cases. 

McCiittouQh  v.  Mayor,  etc.,  of  Brooklyn, 
23  Wend.  458.  43« 

CERTIORARI. 

Although  an  order  be  void,  it  may  be  treated  as 

voidable  merely.and  a  cert iorari  brought  to  quash  it. 

l-'itrh  r.  Coinrx.  <if  Kirkland,  22  Wend.  132,     85 

Certiorari  should  name  the  parties  aggrieved,  and 

set  forth  the  cause  of  complaint. 

Ex  parte  Mayor,  etc.,  of  Albany,  23  Wend. 
~'77,  368 
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Allowance  of  certiorari  in  street  cases  rests  In  dis- 
cretion of  court,  even  where  error  has  intervened. 
Idem.  368 

Office  of  common  law  certiorari  discussed. 

Idem.  368 

Where  municipal  corporations  improve  streets  in 
•conformity  to  statute,  proceeding's  will  not  be  re- 
versed on  certiorari,though  they  do  not  conform  to. 
their  own  by-laws.  Idem.  368 

Upon  certiorari  sued  out  under  statute  authoriz- 
ing1 summary  proceeding's  to  recover  possession  of 
land,  the  authority  of  the  Supreme  Court  is  not 
limited  to  questions  of  jurisdiction  and  regularity; 
but  such  court  may  compel  return  of  such  parts  of 
proceedings  as  are  material  to  examination  on  the 
merits. 

Anderson  v.  Prindle,  23  Wend.  616,  488 

Certiorari   to   remove  proceedings  of  Common 
Council  of  N.  Y.  relative  to  streets  will  not  be  grant- 
ed after  great  delay  and  heavy  expenses  incurred. 
Elmendorf  v.  Mayor,  etc.,  of  N.  Y.,  25 

Wend.  693,  991 

Remedy  for  appropriation  by  turnpike  company 
of  a  public  highway  previous  to  appraisal  and  pay- 
ment of  damages,  is  by  indictment,  summary  abate- 
ment of  encroachment  or  action  for  penalty  of 
treble  damages  given  by  statute ;  certiorari  does  not 
lie  at  suit  of  commissioners  of  a  town. 

Cornell  v.B.&O.  Tpke.  Co.,  25  Wend. 365,  874 
Supreme  Court  may  on  cerfiorari,review  decision 
of  New  York  C.  P.  as  to  assessment  of  damages  for 
destruction  of  buildings  to  prevent  spread  of  fire, 
and  to  reverse  for  erroneous  construction  of  the 
Act  as  to  persons  entitled  to  relief. 

Stone  v.  Manor,  etc.,  of  N.  Y..  25  Wend. 
157,  802 

CHAMPERTY     AND      MAINTE- 
NANCE. 

Maintenance  is  no  longer  an  offense,  except  as  to 
ouying  and  selli  ng  pretended  titles  to  land  and  false- 
ly moving'  and  maintaining  suits. 

Small  v.  Mott,  22  Wend.  403,  1 79 

Contract  guarantying  payment  of  note,  entered 
into  for  purpose  of  obtaining  release  of  former 
holder  and  guarantor,  so  as  to  render  him  compe- 
tent witness  in  suit  on  the  note.is  not  void  on  ground 
of  maintenance.  Idem.  179 

CHANCERY. 

See  EQUITY. 

COMMON  CARRIER. 

Owners  of  steamboats  are  liable  as  common  car- 
riers for  baggage  of  passengers  :  i.  e.,  articleslof  ne- 
cessity and  personal  convenience  as  are  usually 
carried  by  passengers :  but  held  not  liable  for  trunk 
containing  only  valuable  merchandise  and  depos- 
ited with  ordinary  baggage. 

Pardee  v.  Drew,  25  Wend.  459, 

Common  carrier  receiving  goods  to  be  shipped  to 
a  place  beyond  its  route,  is  liable  for  loss  happening 
after  goods  are  delivered  to  other  forwarders,  in 
absence  of  express  agreement  or  knowledge  brought 
home  to  owner  of  such  usage  of  trade. 

St.  John  v.  Van  Santvoord,  25  Wend.  660,     980 

Acceptance  of  goods  from  common  carrier  is  no 

bar  to  action  for  negligence,  but  is  admissible  in 

mitigation  of  damages ;  nothing  short  of  a  release 

or  acceptance  of  something  in  satisfaction,  is  a  bar. 

Bowman  v.  Teall,  23  Wend.  306,  379 

Freezing  of  canal  or  river  is  a  sufficient  excuse 
for  delay,  if  carrier  uses  due  diligence  and  is  not 
negligent  in  care  of  property.  Idem . 

Interference  of  owner  by  giving  directions  as  to 
care  of  property  in  such  case,  is  not  acceptance,  but 
is  evidence  of  acceptance  to  be  submitted  to  Jury. 
Idem 

Common  carriers  of  passengers  and  their  baggage 
are  liable  for  the  latter  until  its  safe  delivery  to  the 
owner :  its  delivery  upon  a  forged  order  will  not 
discharge  them. 

Powell  v.  Myers,  26  Wend.  591, 

But  if  not  demanded  within  a  reasonable  time.the 
liability  in  the  strict  character  of  common  carrier 
does  not  continue.  Idem. 
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CONSIDERATION. 

Need  not  be  set  forth  in  obligation  under  seal  for 
payment  of  debt  of  another. 

Bush  v.  Stevens,  24  Wend.,  2o6. 
A  prospective  marriage  is  sufficient  consid 

WEND.  22,  23,  24,  25,  26. 


tion  to  support  covenant  to  stand  seised  to  wife's 
use  when  marriage  is  subsequently  solemnized. 

Roberts  v.  Roberts,  22  Wend.  140,  88 

The  consideration  of  a  note  given  on  transfer  by 
patentee  of  improvement  of  right  to  vend  the  same, 
cannot  be  impeached  by  showing  that  subsequent 
improvements  of  original  machine.has  rendered  the 
improvement  valueless. 

Harmon  v.  Bird,  22  Wend.  113,  78 

Transferor  bargain  for  purchase  of  land  is  not 
good  consideration  of  note  for  payment  of  money, 
where  there  is  no  valid  agreement  on  part  of  owner 
of  land  to  convey,  and  where  negotiation  by  him 
for  sale  of  farm  was  made  without  request  from 
maker  of  note. 

Ehte  v.  Judson,  24  Wend.  97,  545 

A  mere  moral  or  conscientious  obligation,  is  an 
insufficient  consideration  to  support  a  promise, 
without  prior  legal  or  equitable  claim. 

Idem.  545 

Execution  of  lease  was  recited  in  contemporane- 
ous agreement  by  lessee  to  pay  certain  sum  on  open- 
ing1 of  a  street ;  held,  lease  sufficient  consideration 
to  support  agreement. 

Andrews  v.  Pontue,  24  Wend.  285.  611 

CONSIGNOR  AND  CONSIGNEE. 

Consignment  of  goods  and  drafts  on  consignee  ac- 
cepted, will  warrant  finding  by  jury  that  title  to 
goods  vested  in  consignee,  although  there  be  no  ex- 
press agreement  to  that  effect. 

Holbrook  v.  Wight,  24  Wend.  169,  571 

CONSTITUTIONAL  LAW. 

Act  of  incorporation  declaring'  that  upon  compa- 
ny's making  assignment  for  benefit  of  creditors, 
stockholders  should  not  be  liable  for  demands  of 
creditors,  is  unconstitutional. 

VanHook  v.  Whitlock,  26  Wend.  43.  1OO7 

The  Legislature  cannot  pass  an  Act  declaring  a 
deed  previously  good  and  valid,  fraudulent  and 
void  unless  recorded  previous  to  the  recording  of  a 
subsequent  deed  or  conveyance  obtained  by  a  bona 
fide  purchaser  or  mortgagee. 

Varick  v.  Briga*,  22  Wend.  543,  227 

Act  imposing  tax  on  a  local  district  for  a  public 
improvement  is  constitutional.though  a  number  of 
individuals  had  previously  entered  into  bond  to 
State,  binding  them  to  pay  whole  expense  of  im- 
provement. 

Thomas  v.  Leland,  24  Wend.  65,  635 

Provisions  of  Constitutions  of  U.  S.  and  N.  Y.  se- 
curing trial  by  jury  is  no  objection  to  the  awarding, 
by  referees  in  state  court  of  damages  for  non-per- 
formance of  special  contract. 

Lee  v.  ZWOtaon,  24  Wend.  337.  629 

Constitution  of  U.  S.  relates  only  to  trials  in  courts 
organized  under  Constitution  and  laws  of  U.  S. 

Idem.  «2» 

The  Banking  Act  of  April  18, 1838.  held,  a  valid 
and  constitutional  law,  on  assumption  that  it  re- 
ceived the  assent  of  two  thirds  of  members  elected 
to  each  branch  of  the  Legislature. 
Thomas  r.  Dakin,  22  Wend.  9, 

But  held  in  Court  of  Errors  that  such  Act  was  con- 
stitutionally passed,  although  it  may  not  have  re- 
ceived the  assent  of  two  thirds  of  the  memtMH 
elected  to  each  branch  of  the  Leg islature-and  is  a 
valid  Act. 

Idem,  note, 

Warner  r.  Beers,  23  Wend.  103,  308 

Also  held,  that  associations  formed  under  such 
Act  were  not  bodies  politic  or  corporate  within  spir- 
it and  meaning  of  Constitution.  Idem.  43.  SOS 

CONSTRUCTION  OF  WRITTEN  IN- 
STRUMENTS. 

The  doctrine  of  patent  and  latent  ambiguities 
considered,  see 

Thompson  v.  Sloan,  23  Wend.  71. 

CONTRACT. 

See  DEED,  LEASE.  HABITUAL  DRUNKARD,  Iw- 
FANCT.  SHIPPING.  ETC..  ETC. 

Where  contractor  completes  work  in  manner  dif- 
ferent from  that  stipulated,  and  it  is  accepted  by  the 
other  party,  all  the  latter  can  claim  is  a  reduction 

f°rth»^^ 

Holder  of  note  agreed  with  maker  to  surrender  it 
for  an  acceptance  at  six  months,  which  on  Ix-ing 
tendered  he  ref  used.and  it  was  destroyed  by  maker; 
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held,  bolder  bad  election  to  sue  on  note  after  matu- 
rity or  to  sue  upon  the  acceptance. 

Qaulc  v.  Suydam,  24  Wend.  271.  6O6 

Party  contracting  to  do  work  at  certain  priee,who, 
after  knowledge  of  misrepresentation  as  to  its  value. 
performs  his  part  of  contract,  can  recover  no  more 
than  contract  price. 

Sar.  <t  S.  R.  R.  Co.  v  Row,2±  Wend.  74,       537 

Subsequent  executory  contract  to  modify  a  con- 
tract by  specialty,  must   IK?  under  seal,  whether 
made  before  or  after  breach  of  previous  contract. 
Eddy  v.  Grmv.s  £i  Wend.  ,S2.  30O 

A  state  law  authorized  the  issuing  of  bonds  and 
stock  for  money  borrowed,  which  were  not  to  be 
sold  at  less  than  par  value ;  held,  that  such  condi- 
tion could  only  be  waived  by  the  Legislature :  also 
held  that  an  agreement  by  state  agent  that  interest 
should  commence  running  previous  to  advance  of 
money,  rendered  contract  of  sale  nugatory. 

Delafield  v.  Illinois,  26  Wend.  192,  1055 

Certificates  of  State  stock,  certifying  certain 
amount  of  money  to  be  due  to  A  B  or  bearer  in 
hands  of  subsequent  bonafide  holders,  are  binding 
upon  the  State  in  faith  and  honor,  though  not  at 
law.  Idem,  1O55 

Where  action  in  respect  to  personal  property  is 
brought  in  place  where  plaintiff  is  domiciled,  law 
of  place  and  not  the  lex  loci  rei  silos  governs  in  res- 
pect to  rights  of  parties. 

Hoffman  v.  Carow.22Wend.285,  138 

Whether  agreement  as  to  measure  of  damages  for 
breach  of  covenant.is  considered  as  liquidated  dam- 
ages or  a  penalty.depends  upon  meaning  and  intent 
or  parties  as  gathered  from  the  contract. 

Williams  v.  Dakin,  23  Wend.  201,  1O9 

In  cases  of  doubt  it  is  considered  in  the  nature  of 
a  penalty,  unless  the  sura  applies  as  well  to  stipula- 
tions where  damages  in  case  of  breach  would  be 
uncertain,  as  to  stipulation  where  damages  would 
be  certain.  Idem.  1O9 

Case  of  sale  of  newspaper  establishment,  etc., with 
agreement  not  to  start  a  rival  one,  considered. 

Idem.  109 

On  purchase  of  city  lots, with  covenant  by  grantee 
to  erect  certain  specified  houses  within  certain  time 
or  pay  certain  sum  to  grantor,  held,  that  specified 
sum  was  in  nature  of  liquidated  damages. 

Pearson  v.  William*.  24  Wend.  244,  597 

Affd.  S.  C.  in  error,  26  Wend.  630.  1194 

COSTS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

Under  Act  of  May  14, 1840,  unless  plaintiff's  recov- 
ery exceeds  $250,  in  action  to  recover  a  debt,  he  is 
entitled  to  two  thirds  only  of  the  amount  prescribed 
by  the  Act. 

Pearson  v.  Cole,  22  Wend.  652,  265 

Prospective  charges  for  transcripts  and  postage 
for  same  cannot  be  taxed.  Idem.  265 

Double  costs  allowed  in  Court  of  Errors  on  affirm- 
ance of  judgment,  for  default  of  plaintiff  in  error 
to  appear  and  argue  when  cause  is  called  on  the  cal- 
endar. 

Smith  v.  Pepoon,  25  Wend.  251.  835 

Plaintiff  recovering  j udgment  by  default  for  wan t 
of  plea  in  debt  on  simple  contract.  Is  entitled  to  no 
greater  sum  as  costs  than  he  could  have  claimed 
had  the  action  been  axxiimpsit. 

Himdale  r.  Howland,  25  Wend.  677,  986 

Where  judgment  for  costs  against  plaintiffs,suing 
as  executors,  is  rendered  by  Marine  Court  of  N.  Y., 
Supreme  Court  on  writ  of  error  will  Intend  that 
costs  were  awarded  on  special  application, unless  the 
contrary  appears. 

Judah  v.  Stagg's  Exrs.,  24  Wend.  238,  595 

On  motion  for  second  trial  in  ejectment,  opposite 
party  is  not  entitled  to  costs  for  appearing  to  op- 
pose, where  no  defense  Is  made  to  motion. 

Ford  v.  Walxivorth,  22  Wend.  657.  266 

On  complaint  of  error,  a  re-taxation  of  costs  or- 
dered when  demanded  by  attorney  either  of  his  own 
client  or  of  opposite  party,  even  after  discontinu- 
ance of  suit  and  payment  of  money. 

Stockholm  v.  Bobbin*,  24  Wend.  109,  550 

An  attorney  of  non-resident  plaintiff  may  become 
surety  for  his  client,  on  motion  by  defendant,  that 
plaintiff  file  security  for  costs. 

Walker  v.  Holmes,  22  Wend.  614,  252 

Security  for  costs  cannot  be  demanded  of  assign- 
ee under  voluntary  assignment  for  benefit  of  cred- 
itors, who  prosecutes  a  suit  in  name  of  assignor. 

Ferriss  v.  Am.  In*.  Co.,  22  Wend.  586.  242 

Same  rule  does  not  invariably  prevail  between  at- 
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torney  and  client,  as  between  parties  in  respect  to 
amount  of  costs  to  be  recovered. 

Stockholm  v.  BobMm,  ~'i  Wend.  109.  55O 

When  common  money  counts  would  have  been 

sufficient,  attorney  cannot  charge  client  for  swelling 

an  original  writ  by  special  pleas.    Idem.  55& 

COVENANT. 

SEE  CONTRACT. 

A  prospective  marriage  is  sufficient  consideration 
to  support  a  covenant  to  stand  seized  to  wife's  use, 
when  marriage  is  subsequently  solemnized. 

Roberts  v.  Robert*.  22  Wend.  140.  88 

Agreement  to  give  to  intended  wife,  certain  farm 
on  husband's  decease,  stating  that  after  marriage 
he  shall  have  no  right  to  dispose  of  it  except  to  her, 
will  be  construed  into  covenant  to  stand  seized  to 
her  use.  Idem.  88 

Covenant  to  execute  proper  conveyance  with 
warranty  and  full  covenants,  is  not  satisfied  by 
mere  execution  of  the  conveyance:  covenantor 
must  have  title. 

Traver  v.  Hahted,  23  Wend.  66,  295 

Partial  release  from  covenant  will  not  discharge 
party  covenanting,  from  performance  of  the  part 
not  released. 

Williams  v  Dakin,  22  Wend.  201,  1O9 

On  purchase  of  city  lots.with  covenant  by  grantee 
to  erect  certain  specified  houses  within  certain  time 
or  pay  certain  sum  to  grantor,  held  that  specified 
sum  was  in  nature  of  liquidated  damages. 

Pearson  v.  Williams,  24  Wend.  244,  597 

Aff'd  S.  C.  in  error,  26  Wend.  630,  1194 

Covenant  by  occupants  of  grant  of  exclusive  priv- 
ilege, on  selling  a  portion,  to  use  their  influence 
with  the  corporation  granting  it,  to  prevent  anoth- 
er grant,is  not  illegal  so  as  to  avoid  covenant  to  pay 
purchase  money. 

Costar  v.  Bruth,  25  Wend.  628,  969 

Partner  may  maintain  covenant  against  his  co- 
partner for  breach  of  covenant  in  relation  to  part- 
nership transaction. 

Glover  v.  Tuck,  24  Wend.  153,  565 

CRIMINAL  LAW  AND  TRIALS. 

See  INDICTMENT. 

Irregularities  of  coroner  in  taking  depositions  on 
inquisition  of  murder,  indorsement  thereon— what 
must  be  shown  to  make  it  admissible. 

People  v.  White,  22  Wend.  167,  97 

See  S.  C.  reversed  in  error,  21  Wend.  520,    693 

CUSTOM  AND  USAGE. 

The  liability  of  banks  intrusted  with  collection 
of  bills,  for  neglect  of  its  officers  and  agents,  may 
be  varied  by  usage  and  custom. 

Allen  v.  Merch.  Bk.,  22  Wend.  215,  1 14 

Usage  and  custom  cannot  be  proved  by  opinions 
of  merchants,  etc.,  in  respect  to  the  law. 

Idem.  114 


DAMAGES. 

In  trespass  by  a  father  for  assaulting  and  beating 
his  son  per  (fin  >d  xcrritiitm  aw  fait,  jury,  in  assessing 
damages,  are  not  authorized  to  take  into  account 
the  wounded  feelings  of  the  parents. 

( '•iirdfii  r.  Wriuht,  24  Wend.  429.  66Z 

In  action  against  tortfeasor  for  taking  property 
tortiously,  levy  under  distress  warrant  while  in  his 
possession  may  be  shown  in  mitigation  of  damages, 
if  defendant  took  property  under  an  honest  belief 
that  be  had  title  to  it. 

Higgim  v  Whitney,  24  Wend.  379.  644 

In  action  on  contract,  recoupment  of  damages  al- 
lowed where  plaintiff  has  failed  to  perform,  wheth- 
er thev  be  liquidated  or  not. 

Ivcs  v.  Van  KW*,  22  Wend.  155,  93 

In  action  on  attachment  bond,  plaintiff  is  not  en- 
titled to  recover  value  of  property  levied  upon  if 
he  has  not  been  dispossessed  :  and  where  it  is  not 
shown  that  he  has  been  subjected  to  costs,  he  is  en- 
titled to  only  nominal  damages. 

Groat  V.  Gillexpic.  25  Wend.  383.  880 

In  awuwjpstt  for  refusal  of  monied  corporation  to 
permit  transfer  of  stock  on  its  books,  which  trans- 
fer is  necessary  to  give  stock  validity,  the  highest 
price  of  stock  between  time  of  refusal  to  permit 
transfer  of  stock  and  time  of  commencement  of 
suit,  is  recoverable. 

Coml.  Bk.  v.  Kortright,  22  Wend.  348,  159 

WEND.  22,  23,  24,  25,  26. 
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In  action  for  damages  resulting  from  negligence, 
it  is  erroneous  for  judge  to  charge  a  jury,  that  in 
estimating  damages  they  may  take  into  considera- 
tion the  probable  expense  of  conducting  the  suit, 
beyond  the  taxable  costs  and  counsel  fees. 

Lincoln  v.  Sar.  &  S.  R.  R.  Co.,  23  Wend. 

425,  421 

Where  one  has  right  to  cut  a  ditch  or  water-course 
in  land  of  another,  owner  of  lands  may  erect  fence 
over  such  water-course,  and  one  who  wantonly  re- 
moves it  is  liable  to  him  in  damages,  though  no  ac- 
tual damage  is  proved. 

Dixon  v.  Clow,  24  Wend.  188,  577 

In  action  of  trespass  under  statute  giving  treble 
•damages,  judgment  will  be  rendered  for  treble  the 
amount  of  damages  found  by  the  jury. 

King  v.  Havens,  25  Wend.  420,  894 

Where  C.  P,  refused  to  render  judgment  for  treble 
the  amount  found  by  jury,  judgment  of  C.  P.  re- 
versed on  writ  of  error,  and  judgment  rendered  for 
treble  damages.  Idem.  894 

Measure  of  damages  for  non-delivery  of  chattels 
sold,  is  market  price  on  day  appointed  for  delivery, 
Jess  contract  price  where  latter  is  not  paid ;  the 
price  the  purchaser  had  agreed  to  sell  for  to  others, 
is  of  no  consequence- 
Davis  v.  Shields,  24  Wend.  322,  633 
Where  property  sold  on  attachment  on  paid  judg- 
ment amounted  to  $180,  recovery  of  $750  in  action 
for  malicious  prosecution, not  set  aside  as  excessive. 
Bump  v.  Betts,  23  Wend.  85,                            3O1 
On  purchase  of  city  lots,  with  covenant  by  grantee 
to  erect  certain  specified  houses  within  certain  time 
or  pay  certain  sum*  to  grantor,  held  that  specified 
sum  was  in  nature  of  liquidated  damages. 

Pearson  v.  William,  24  Wend.  244,  597 

Aff'd.  S.  C.  in  error,  26  Wend.  630. 
One  whose  property  has  been  destroyed  in  N.  Y. 
•City  by  order  of  city  officers  to  prevent  spread  of 
fire,  is  entitled  to  damages  for  its  full  value  and  in- 
terest from  time  of  destruction,  without  deduction 
of  amount  insured. 

Manor,  etc.,  of  N.  Y.  v.  Pentz ,  24  Wend. 

668,  744 

The  owners  of  stream  flowing  into  public  naviga- 
ble river  are  entitled  to  compensation  for  damages, 
the  consequence  of  public  improvement  made  by 
the  State  in  the  navigable  river. 

Cornrs.  of  Canal  Fund  v.  KempsJiaU,  26 
Wend.  404,  1122 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 

Composition  deed— various  opinions  in  Court  of 
Errors  as  to  effect  of. 

Hosack  v.  Rogers,  25  Wend.  313,  856 

Party  making  advances  to  aid  another  in  estab- 
lishing and  carrying  on  a  business,  although  he  is  to 
have  possession  and  control  of  property  purchased, 
is  a  creditor  and  not  a  mortgagor  or  partner,  and 
where  actual  possession  is  not  taken  by  him,  prop- 
erty purchased  is  subject  to  creditor's  bill. 

Taylor  v.  Perkins,  26  Wend.  124,  1033 

If  consent  to  composition  be  withdrawn  by  con- 
sent of  debtor,  the  debtor  cannot  set  up  the  agree- 
ment for  composition,  in  bar  of  action  for  recovery 
of  original  demands. 

Fellows  v.  Stevens,  24  Wend.  294,  614 

Assent  to  composition  between  debtor  and  credit- 
or may  be  as  well  by  surrendering  debts  and  taking 
composition  notes,  as  by  signing  and  sealing  a  com- 
position deed.  Idem.  614 

A  composition  as  to  simple  contract  may  be  by 
parol.  Idem.  614 

On  conveyance  of  real  property  with  agreement 
for  payment  in  installments,  the  vendor  to  collect 
by  distress  as  for  rent  due,  vendor  has  no  prefer- 
ence over  judgment  creditors  as  landlord  of  demised 
premises. 

Sackett  v.  Barnum,  22  Wend.  605,  !»49 

Where  debtor  compromises  debt  by  paying  one 
third  thereof,  and  after  compromise  promises  to 
pay  the  balance  when  he  shall  be  able,  such  promise 
is  binding,  although  made  without  any  new  consid- 
eration moving  thereto:  and  plaintiff  in  action 
thereon  may  recover  on  original  indebtedness. 

Stafford  v.  Bacon,  25  Wend.  384.  881 

DEED. 

See,  ALTERATION  OF  WRITTEN  INSTRUMENTS, 
COVENANT,  GRANT,  ETC. 

Where  premises  are  described  as  bounded  by  mon- 
uments on  bank  of  river  above  tide-water,  and 
course  is  given  as  running  from  one  down  the  river 

WEND.  22,  23,  24,  25.  26. 


as  it  winds  and  turns  to  the  other  ;  grantee  takes 


DEFAULT. 

inl^Ji6  Defendant  serves  copy  of  affidavit  of  merits 
instead  ot  the  original,  default  entered  by  plaintiff 
for  such  fault  set  aside  on  motion 

Wirts  v.  Norton,  25  Wend.  699,  993 

Default  entered  for  not  pleading  held  regular;  de- 
fendant, an  attorney,  having  employed  an  attorney 
at  a  distance  for  purposes  of  delay,  and  plaintiff  for 
that  reason  not  having  time  to  notice  for  trial  at 
next  circuit,  though  plea  was  served  in  due  time. 
Anon.,  22  Wend.  619,  "  253 

Default  entered  after  expiration  of  order  to  stay, 
and  before  motion  for  consolidation  was  made,  held 
regular,  as  defendant  ought  to  have  pleaded  before 
making  motion  for  consolidation. 

Jenkins  v.  Bloodgood,  22  Wend.  645,  262 

DEFENSES. 

Want  of  seisin  in  vendor  who  has  conveyed  real 
estate  with  covenant  of  seisin,  is  no  bar  to  action  of 
debt  on  bond  given  for  purchase  money 

Tallmadge  v.  Wallis,  25  Wend.  107,  784 

Where  purchaser  alter  eviction  is  liable  to  true 
owner  for  mesne  profits  to  amount  equal  to  sum  de- 
manded by  his  vendor,  he  may  plead  such  facts  in 
bar  of  recovery  as  total  failure  of  consideration. 

Idem.  784 

Defect  of  title  to  part  of  premises,  is  no  defense  to 
bill  to  foreclose  purchase  money  mortgage,  where 
mortgagor  or  parties  claiming  under  him  are  in  pos- 
session undisturbed  under  the  deed,  which  contains 
covenants  of  seisin  and  warranty,  and  there  is  no 
pretense  of  fraud. 

Edwards  v.  Bndine,  28  Wend.  109.  1  028 

Rev.  Stats,  giving  personal  judgment  for  deficien- 
cy dp  not  change  this  rule.  Idem.  1O28 

It  is  no  defense  to  action  on  promissory  note.that 
property  is  in  third  person  and  not  in  plaintiff,  un- 
less plaintiff's  possession  is  mala  fide  and  may  work 
prejudice  to  defendant. 

Guernsey  v.  Bums,  25  Wend.  411,  89O 

Levy  on  partnership  property  under  execution 
against  one  partner,  cannot  be  alleged  as  illegal  In 
bar  to  action  on  covenant  by  recefptor  to  deliver 
goods  on  request  or  pay  their  value,  especially 
where  other  party  consents  to  the  levy. 

Burrall  v.  Acker,  23  Wend.  606,  484 

Defenses  In  actions  upon  sealed  instruments  are 
same  as  upon  instruments  not  sealed,  except  as  re- 
lates to  form  of  pleading,  in  respect  to  which,  stat- 
ute requires  that  defense  to  action  on  sealed  instru- 
ment, to  be  available,  must  be  pleaded,  or  notice 
given  of  It. 

Tallmadge  v.  Wallis,  25  Wend.  107.  784 

DEFINITIONS. 

Corporations. 

Warner  v.  Beers,  23  Wend.  103,  3O8 

What  deemed  an  orchard  within  meaning  of  the 
Highway  Act,  see. 

People  v.  J's  of  Dutches*,  23  Wend.  360.         398 
Meaning  of  "at  sea  at  expiration  of  term"  as 
used  in  time  policy  of  marine  insurance. 

Am.  Ins.  Co.  v.  Hutton,  24  Wend.  330,          626 
What  constituted  a  European  subject  of  Great 
Britain,  domiciled  here  at  time  of  Declaration  of  In- 
dependence, a  citizen  of  the  U.  S.,  see 

Peck  v.  Yminy,  26  Wend.  613,  1  1  89 

"  Undue  influence  "  vitiating  acts  of  party.  •»/• 
Gardner  v.  Gardner,  22  Wend.  526,  221 

What  is  war,  see, 

People  v.  McLeod,  25  Wend.  483,  917 

Review  by  Judge  Tallmadge,  26  Wend.  668.    12O5 

DEMAND. 

See  TENDER. 

Where  accountable  receipt  is  given  to  A,  payable 
in  money  and  (roods,  no  demand  of  goods  is  neces- 
sary where  receiptor  insists  upon  apply  ing  the  mon- 
ey to  payment  of  debt  due  from  A  and  another. 

Walsh  v.  Ostrander,  22  Wend.  178,  1O1 

DEMURRER. 

Demurrer  to  replication  will  not  prevent  verdict, 
but  verdict  will  be  dependent  upon  event  of  de- 
murrer. 

Miller  v.  Stocking,  22  Wend.  623,  285 

The  original  writ  forms  no  part  of  demurrer  book 
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on  demurrer  to  declaration,  nnd  court  will  not  listen 
to  objections  thereto. 

Nichols  v.  Rens.Co.  Mut.  Ins.  Co.,  22  Wend. 

I-1:.,  82 

Where  from  face  of  bill  in  equity  for  relief  in  caw- 
where  law  and  equity  have  concurrent  jurisdiction, 
it  appears  Statute  of  Limitations  has  attached  mid 
complainant  does  not  come  within  its  exceptions, 
defendant  may  demur. 

Huinbrrt  r.  Trinity  Ch.,  24  Wend.  587,  71O 

Plaintiff  will  have  judgment  on  demurrer  to 
whole  count,  where  some  of  breaches  assigned  were 
irood  and  some  bad. 

Qlover  v.  Tuck,  24  Wend.  153,  565 

DEPOSITIONS. 

Delay  in  return  of  commission  to  take  testimony, 
cannot  be  urged  on  trial  of  cause  as  an  objection  to 
its  introduction.  Proper  remedy  in  cases  of  delay, 

HaUeran  v.  Field.  23  Wend.  38.  285 

Taking  testimony  out  of  State,  what  sufficient  in- 
dorsement of  allowance  of  interrogatories,  see 

Idem.  285 

Manner  of  administering  oath  to  witness  need  not 
expressly  appear  in  the  return  of  commissioners. 
Idem.  285 

Declarations  of  witnesses  after  taking  of  deposi- 
tion are  inadmissible  to  invalidate  their  testimony  ; 
they  can  be  availed  of  only  by  party  suing  out  sec- 
ond commission  and  particularly  calling  witness' 
attention  to  the  discrepancy,  so  as  to  allow  him  a 
chance  of  explanation  or  exculpation. 

Brown  v.  Kimball,  25  Wend.  259,  837 

Objection  to  deposition  for  failure  to  ask  witness 
last  general  cross  interrogatory  is  generally  fatal ; 
but  where  it  appears  commission  was  executed  and 
depositions  so  signed  by  witnesses  in  presence  of 
counsel  for  both  parties  without  objection, it  will  be 
received  in  evidence.  Idem.  837 

DEVISE. 

See  WILL. 

Where  provision  is  made  for  children  in  case  of 
death  of  one  or  more  devisees,  remainder  limited 
upon  a  life  estate  cannot  be  sold  and  distributed 
among  devisees  until  after  determination  of  life 
estate. 

Egerton  v.  Conktin,  25  Wend.  224,  825 

Testator  gave  life  estate  to  his  widow  and  devised 
one  third  ot  same  premises  to  each  of  two  daughters 
subject  to  such  life  estate,  and  in  devise  to  third 
daughter  omitted  the  latter  clause ;  held,  clauses 
not  repugnant  and  widow  entitled  to  life  estate  in 
all  lands  devised. 

Chesebro  v.  Schoolcraft,  25  Wend.  633,  971 

An  executory  devise  limited  to  take  effect  upon 
death  of  first  taker  without  issue,  was  at  common 
law  held  to  be  void  on  account  of  the  remoteness  of 
the  contingency, as  it  could  not  take  place  until  aft- 
er an  indefinite  failure  of  issue. 

Miller  v.  Macomb.  26  Wend.  227,  1067 

The  above  rule  governs  in  all  cases  of  devises 
made  by  testators  dying  previous  to  Kcv.  Stats,  of 
1830,  whereby  it  is  declared  that  issue  in  such  cases 
shall  be  construed  to  mean  issue  living  at  death  of 
person  named  as  ancestor.  Idem.  1O67 

Where  testator  died  previous  to  abrogation  of  rule 
in  Shelley's  case,  and  devised  his  property  to  execu- 
tors in  trust  to  divide  the  same  among  his  children, 
or  in  case  of  their  death  to  their  cMldren,per  stirpes, 
and  to  insert  a  clause  in  deed  limiting  estate  to 
grantee  for  life  with  remainder  over  to  right  heirs 
of  such  grantee ;  held,  that  devisees  took  only  life 
estates  with  remainder  to  their  right  heirs. 

Tollman  v.  Wood,  20  Wend.  9,  997 

Devise  of  all  of  testator's  estate  to  his  wife,  by  her 
freely  to  be  possessed  and  enjoyed,  gives  only  a  life 
estate,  and  not  a  fee  to  the  devisee. 

Wheaton  v.  A  ntlre*?,  23  Wend.  452,  43O 

Specially  naming  children  of  step-daughter  in  one 
devise,  as  grandchildren,  does  not  entitle  them  to 
claim  under  devise  of  remainder  to  "survivors  of 
children  or  grandchildren  "  a  portion  of  share  of 
one  daughter  dying  without  issue. 

Cutter  v.  Douuhty,  23  Wend.  513,  451 

Devise  to  survivor  of  another,  after  his  death 
without  issue,  is  not  void  as  a  limitation  over  with- 
out an  indefinite  failure  of  issue;  such  devise  is 
read— dying  without  issue  living  at  the  time  of  his 
death— although  limitation  over  be  to  grandchil- 
dren of  testator.  Idem.  451 

Devise  of  real  estate  to  one  for  life,  and  from  and 
after  his  death  to  three  others.or  to  the  survivors  or 

1230 


survivor  of  them,  their  or  his  assigns  for  ever.  Held, 
remainder-man  took  vi  st.-d  int.  r.  st  at  death  of 
testator.and  where  but  one  remainder-man  was  liv- 
ing at  time  of  death  of  tenant  for  life,  h«-  took  only 
one  third,  toe  bein  of  the  otben  taking  their  share*. 
Words  of  survivorship  refer  to  death  of  testator. 
Muni;'  r.  Lyon*,26  Wend.  119.  789 

Will  directed  sale  of  real  estate,  proceeds  to  be  in- 
vested and  Income  to  be  applied  to  support  of  two, 
remainder  to  survivor,  and  on  death  of  both  leaving 
issue,  whole  trust  fund  to  go  to  such  issue  ;  on  fail- 
ure of  issue,  to  go  to  mother  of  testator.  Held,  that 
devisees  took  an  immediate  vested  interest  in  re- 
spective inoieties  of  income, with  remainder  to  sur- 
vivor for  life  in  moiety  of  other  dying  without  issue, 
and  on  death  of  both  leaving  Issue,  fund  went  to 
children. 

Kane  v.  Got/,24  Wend.  641,  73-t 

Devisee  under  devise  with  power  of  unqualified 
disposition,  takes  a  fee  simple  absolute,  though  sub- 
sequent clause  in  will  creates  limitation  over  in  fa- 
vor of  another.of  property  remaining  at  decease  of 
first  devisee, 

Helmer  v.  Shoemaker,  22  Wend.  137,  86 

Great  strictness  is  required  where  forfeiture  of 
an  estate  is  sought. 

lliHli'lxKiin  v.  Hall,  24  Wend.  146,  563 

Where  fee  was  devised  to  son.upon  condition  that 
testator's  daughters  should  have  use  of  certain 
rooms  in  dwelling-house  and  be  provided  with  food 
and  raiment,  held,  on  breach  of  condition,  eject- 
ment would  lie  by  such  daughters  to  recover  their 
shares  as  heirs  at  law.  Idem.  563 

Such  condition  is  annexed  to  the  land  and  binds 
the  land,  in  whose  hands  soever  it  may  be. 

Idem.  563 

To  work  a  forfeiture  some  overt  act  is  necessary. 
hi  rn  i.  563 

DISCHARGE. 

Discharge  from  imprisonment  is  good  as  well 
where  there  are  judgments  in  actions  of  torts,  as  in 
actions  on  contracts' 

Hayden  v.  Palmer,  24  Wend.  364,  639 

DISCONTINUANCE. 

Statute  requiring  consent  of  court  to  entry  of  nol. 
pros,  by  district  attorney,  does  not  confer  power 
upon  court  to  direct  a  discontinuance,  without  mo- 
tion of  that  officer. 

People  v.  McLeod,  25  Wend  .483,  917 

DISTRESS. 

See  LANDLORD  AND  TENANT. 

DOWER. 

Since  Rev.  Stats-  of  1830,  wife  who  lives  in  open 
adultery  away  from  husband, is  not  barred  of  dower 
if  no  divorce  had  been  obtained. 

Reynolds  v.  Reynolds,  24  Wend.  193,  579 


EJECTMENT. 

A  possession  of  sixty  years  and  a  continued  claim 
to  be  owner,  subject  to  certain  animal  rent,  held  no 
bar  to  recovery  in  ejectment  after  notice  to  quit, 
where  possessor  at  time  of  suit  brought,  admitted 
that  he  had  not  a  lease  of  the  premises,  and  only 
claimed  to  be  entitled  to  a  lease. 

Van  Rensselaer  v.  Van  Wit,  23  Wend. 

5:)1,  458 

Where  fee  was  devised  to  son.upon  condition  that 
testator's  daughters  should  have  use  of  certain 
rooms  in  dwelling-house  and  be  provided  with  food 
.•.114]  raiment ;  held,  on  breach  of  condition,  eject- 
ment would  lie  by  such  daughters  to  recover  their 
share  as  heirs  at  law. 

Hogcbtiom  r.  Hall,  24  Wend.  146,  563 

Such  condition  is  annexed  to  the  land  and  binds 
the  lands,  in  whose  hands  soever  it  may  be. 

Idem.  663 

To  work  a  forfeiture  some  overt  act  is  necessary. 
Idem.  563 

Heirs  in  possession  of  land  to  which  their  ancestor 
had  possessory  title  cannot  defeat  a  recovery  by 
their  co-heirs  for  their  portion  of  the  land,  by  set- 
ting up  title  acquired  from  the  owners  of  the  land; 
they  must  first  surrender  possession  to  their  co- 
heirs and  theni  may  bring  ejectment. 

Phelan  v.  Kelly,  25  Wend.  389,  883 

WEND.  22,  23,  24,  25,  26. 
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Neither  fraud  nor  ignorance  will  excuse  neglect 
Of  owner  to  bring-  action  of  ejectment. 

Humbert  v.  Trinity  Ch.,  24  Wend.  587  716 

EQUITY. 

Bill  in  chancery  in  nature  of  creditor's  bill  does 
not  lie  at  suit  of  county,  to  enforce  the  payment  of 
county  taxes,  where  warrant  for  collection  has  been 
returned  unsatisfied  to  the  county  treasurer  for 
want  of  property  whereon  to  levy. 

Durant  v.  Suprs.  of  Albany,  26  Wend.  66.  1015 

Chancery  has  no  jurisdiction  over  proceedings  of 
municipal  corporation  in  laying-  out  and  widening 
streets,  for  purpose  of  reviewing-  or  setting  them 
aside;  such  jurisdiction  appertains  exclusively  to 
the  Supreme  Court. 

Mayor  of  Brooklyn  v.  Meserole,  26  Wend. 
132,  1036 

Chancery  cannot  interpose  by  injunction,  where 
it  has  not  power  to  pass  upon  the  principal  matter 
in  the  exercise  of  its  ordinary  conceded  jurisdiction, 
except  in  cases  threatening-  irreparable  injury  to 
real  estate,  or  multiplicity  of  suits.  Idem.  1O36 

The  incidental  power  of  Court  of  Chancery  to 
award  an  issue,  is  not  affected  by  provisions  of  Rev. 
Stats,  on  subject  of  feigned  issues  in  certain  speci- 
fied cases. 

Gardner  if.  Gardner,  22  Wend.  526,  221 

Chancery  may  commit  care  of  property  to  a  com- 
mittee, yet  after  death  of  owner  give  effect  to  will 
made  by  him  while  laboring  under  such  incapacity. 
Stewart  v.  Lispenard,  26  Wend.  255,  1075 

Court  of  Equity  in  granting  relief  will  only  look 
into  the  matters  relating  to  the  transaction  in  re- 
spect to  which  relief  is  asked. 

Tripp  v.  Cook,  26  Wend.  143,  1039 

Where  names  of  individuals  not  parties  to  the 
proceedings.are  introduced  into  a  petition  or  plead- 
ing in  chancery,  connected  with  scandalous  and  of- 
fensive matter  not  material  or  pertinent  to  the  re- 
lief sought,  on  exceptions  taken,  the  matter  will 
be  stricken  out  with  costs. 

King  v.  Sea  Zris.  Co.,  26  Wend.  62,  1014 

Equity  will  not  relieve  as  to  mistake  in  quantity 
in  conveyance  of  land,  after  execution  and  deli  very 
of  deed  and  purchase  money  mortgage,  unless  proof 
is  clear,  direct  and  positive. 

Marvin  v.  Bennett,  26  Wend.  169.  1047 

To  entitle  purchaser  to  relief.  In  the  absence  of 

fraud,  the  quantity  must  constitute  a  condition  of 

the  sale,  not  merely  an  inducement  to  the  purchase. 

Idem.  1047 

Belief  will  not  be  granted.if  by  ordinary  diligence 
purchaser  might  have  guarded  against  the  alleged 
mistake.  Mem.  J047 

Cargo  insured  was  seized  under  Berlin  and  Milan 
Decrees,  and  assured  compromised  with  under- 
writers.but  did  not  assign  or  cede  the  right  to  claim 
indemnity;  subsequently  underwriters  recovered 
indemnity  under  convention  between  the  contend- 
ing governments;  held,  that  award  of  commission- 
ers giving  indemnity  to  underwriters  was  not  con- 
clusive as  between  the  parties,  and  that  money  was 
held  in  trust  for  the  assured,  and  underwriters  were 
decreed  to  pay  over  the  same :  also  held,  courts  of 
equity  and  law  had  concurrent  jurisdiction. 

N.  Y.  Ins.  Co.  v.  Rmdet,  24  Wend.  505,          688 

Whether  a  party  sued  at  law  by  a  copartnership, 
can  avail  himself  of  an  answer  of  one  of  members 
of  firm  to  a  bill  of  discovery  filed  after  the  dissolu- 
tion of  the  firm,  and  when  the  interest  of  such  mem- 
ber in  the  subject-matter  of  the  suit  has  ceased, 
qucere. 

Norton  v.  Woods,  22  Wend.  520,  219 

Whether  a  defendant  who  omits  to  file  such  bill  of 
discovery  during  pendency  of  suit  at  law,  can  sub- 
sequently file  a  bill  in  chancery  for  relief,  qiucre. 
Idem.  219 

ERROR.  v 

See  APPEAL  AND  ERROR. 

ESCAPE. 

In  action  against  sheriff  for  an  escape,  the  inquiry 
"  by  what  means  and  in  what  manner  did  prisoner 
break  jail  "  cannot  be  put  to  witness,  unless  party 
apprise  judge  of  his  intention  to  show  such  a  state 
of  facts  as  would  excuse  sheriff. 

Fnlrchlld  v.  Case.  24  Wend.  381,  645 

If  defendant  under  arrest  in  action  of  OMUmjMtt, 
do  not  avail  himself  of  defective  form  of  pleading, 
sheriff  sued  for  his  escape  cannot  take  advantage 
of  it.  Idem.  645 

WEND.  22,  23,  24,  25,  26. 


.  General  reputation  of  insolvency  of  prisoner  i» 

inadmissible  in  action  against  sheriff  f  c/an  escape 

mem.  6£ft 

ESCROW. 


th  left  ivuhanuds  of  Grantee  for  delivery  to  a 

third  person.with  whom  it  was  by  agreement  to  re- 
main until  happening  of  a  certain  event,  does  not 
take  effect  as  an  operative  instrument. 

Gilbert  v.  ff.  Am.  F.  Ins.  Co.,  23  Wend. 
**  286 

ESTOPPEL. 

Where  a  doubtful  right  is  purchased,  in  action 
Ca8er  *  e8toppe<rf 


Costar  v.  Brush,  25  Wend.  628,  969 

Defendant  in  replevin,  who  puts  in  claim  of  prop- 
erty and  agrees  that  his  possession  shall  be  consid- 
ered possession  of  sheriff  until  the  claim  be  tried,  is 
estopped  from  denying  sheriff's  possession,  in  re- 
plevin against  him  for  refusal  to  give  up  possession. 
Baker  v.  W  Duffle.  23  Wend.  289,  3  73 

Act  of  incorporation  declaring  that  upon  com- 
pany s  making  assignment  for  benefit  of  creditors, 
stockholders  should  not  be  liable  for  demands  of 
I  creditors  is  unconstitutional  :  still  creditors  having- 
1  come  in  and  accepted  dividends  under  the  assign- 
ment, are  estopped  to  call  upon  stockholders  indi- 
vidually tor  debts  not  received  under  the  assign- 
ment. 

Van  Hook  v.  Whitlock,  26  Wend.  43,  IO07 

EVIDENCE. 

(1)  GENERALLY.  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

.    (4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 
Opinions  of  witnesses  as  to  value  of  dog  for  whose 
destruction  action  is  brought,  are  admissible  in  ev- 
idence. 

Brill  v.  Flagler,  23  Wend.  354,  396 

Evidence  of  pedigree  ;  and  evidence  to  warrant 
presumption  of  ancient  grant,  see, 

Rnxsell  v.  JncksDit,  22  Wend.  277,  135 

Certificate  of  notary  that  he  sent  notice  of  protest 
to  indorser  directed  to  a  certain  place,  "the  reputed 
place  of  residence  of  such  iudoreer,  "  is  sufficient 
presumptive  evidence  thatsuch  place  isthe  reputed 
place  of  residence  of  the  party. 

Bell  v.  Lent,  24  Wend.  230,  593 

Indorsee's  admission  after  maturity,  that  he  knows 

check  has  been  dishonored,  that  he  has  received 

part  of  money  for  which  it  wasgiven.and  his  prom- 

ise to  take  and  pay  the  check  is  presumptive  evi- 

dence of  demand  and  notice,  proper  and  fit  to  be 

submitted  to  a  jury  in  action  against  such  indorser. 

Tehbetts  v.  Dowd,  23  Wend.  379.  4O5 

Possession  by  one  tenant  in  common  for  27  years. 

held,  in  this  case  not  to  authorize  Jury  to  prc-snim- 

an  ouster. 

Northrop  v,  Wright,  24  Wend.  221,  689 

After  50  years,  legal  presumption  attaches  that 

witnesses  to  will  are  dead,  and  secondary  evidcn.  •  • 

is  admissible.    Idem.  589 

Non-payment  of  rent  for  24  years  will  not  Justify 

presumption  of  payment,    release  or   extinguish- 

ment, where  circumstances  exist  tending  to  excuse 

delay  in  demanding  rent. 

•    Cote  v.  Patterson,  25  Wend.  456.  9O7 

(2)  DOCUMENTARY. 

On  motion  for  new  trial  on  cast*  made,  document- 
ary evidence,  which  could  not  have  been  contro- 
verted had  it  been  produced  on  the  trial  is  admis- 
sible to  defeat  motion  :  contra  where  motion  is 
founded  on  bill  of  exceptions. 

Hart  v.  Co/train,  24  Wend.  14,  516 

Proof  of  seal  of  a  medical  institution  and  signa- 
ture of  officers  thereof  to  diploma  produced  on 
trial  of  cause.by  comparison  with  diploma  received 
by  witness  from  same  institution,  is  competent  evi- 
dence of  genuineness  of  instrument,  although  wit- 
ness never  saw  officers  write  their  names. 

Finch  v.  Gridleu.  25  Wend.  4«9,  912 

Production  of  will  50  years  old  with  probate  at- 

1231 


GENERAL  INDEX. 


tacbed;  held,  sufficient  evidence  to  authorize  its 
being:  read. 

Northrov  v.  Wright,  24  Wend.  221,  589 

Ilecord  of  deed  is  only  priina  facie  evidence  of 
delivery. 

Oilltert  v.  N.  Am.  F.  Ins.  Co.,  23  Wend. 

43,  286 

Certificate  of  Secretary  of  State  as  to  time  of  pass- 
age of  bill  by  Legislature,  how  far  evidence,  see 

Warner  v.  Beers,  23  Wend.  103,  308 

For  the  purpose  of  raising  a  presumption  or  prov- 
ing a  oedigree  in  action  for  recovery  of  lands  by  re- 
citals contained  in  ancient  instrument,  the  probate 
of  a  will  as  a  will  of  personal  estate,  or  the  record 
thereof  in  the  proper  office  is  admissible  in  evi- 
dence. 

Russell  v.  Jackson,  22  Wend.  277,  135 

Bill  of  exchange  drawn  in  one  State,  payable  in 
another  is  a  foreign  bill,  and  notarial  protest  is 
prima  facie  evidence  of  its  contents. 

Halliday  v.  McDougall,  22  Wend.  264,          ISO 
Void  parol  lease  for  four  years,  admissible  to  sup- 
port distress  for  rent  where  tenant  enters  and  oc- 
cupies premises. 

Edwards  v.  demons,  24  Wend,  480,  679 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Where  will  gives  "back  lands,"  declarations  of 
testator  at  time  of  making  will  are  inadmissible  to 
show  what  lands  were  intended ;  contra  as  to  dec- 
larations made  before  or  after  execution  of  will. 

Ryerss  v.  Wheeler,  22  Wend.  148,  9O 

Where  admissions  of  party  are  availed  of  by  his 
adversary  to  sustain  his  action  or  defense,  such  par- 
ty is  entitled  to  prove  other  parts  of  same  conver- 
sation, tending  to  qualify  or  destroy  the  admissions 
made  by  him,  but  assertions  operating  upon  gen- 
eral merits  of  the  case  which  have  no  connection 
with  the  admissions  made,  are  not  admissible. 

Oarey  v.  Nicholson,  24  Wend.  350,  634 

Sheriff  is  concluded  by  his  return  upon  proosss 
from  gainsaying  its  truth  collaterally.only  when  it  is 
set  up  by  a  party  who  may  claim  something  under 
it :  if  others  rely  upon  it  as  his  admission,  it  is  but 
prima  facie  evidence. 

Baker  v.  M' Duffle,  23  Wend.  289,  373 

Where  balance  was  struck  by  parties,  after  a  hear- 
ing before  referees  had  commenced,  and  was  insert- 
ed on  their  minutes,  held,  conclusive  as  an  admission 
in  the  cause  and  cannot  be  opened. 

Clark  v.  Fairchild,  22  Wend.  576,  239 

Previous  statements  of  witness  generally  inadmis- 
sible in  confirmation  of  his  evidence. 

Dudley  v.  Bottes,  24  Wend.  465  674 

Proof  of  declarations  made  by  a  witness  out  of 
court,  in  corroboration  of  testimony  given  by  him 
on  the  trial  of  a  cause,  as  a  general  and  almost  in- 
variable rule,  is  inadmissible. 

Robt>  v.  Hackleu,  23  Wend.  50,  289 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

Where  testator  gives  "back  lands,"  parol  evi- 
dence is  admissible  to  show  what  lands  were  in- 
tended. 

Ryerss  v.  Wneeler,  22  Wend.  148,  90 

In  action  by  indorsee  on  note  made  payable  in 
41  Canada  money,"  evidence  of  the  meaning  of  the 
words  is  admissible. 

Thompson  v.  Sloan.  23  Wend.  71,  296 

Where  contract  not  required  to  be  in  writing,  is 
partly  in  writing  and  partly  by  parol,  oral  proof  is 
admissible  to  supply  deficiencies  in  written  part. 

Potter  v.  Hopkins  25  Wend.  417.  893 

In  action  for  recovery  of  damages  assessed  to  a 
party  on  laying  out  road,  the  order  laying  out  the 
road  is  conclusive  until  regularly  vacated,  and  parol 
evidence  that  damages  were  assessed  on  road  dif- 
ferent from  that  originally  laid  out.  or  of  want  of  ju- 
risdiction, is  inadmissible. 

Hallock  r.  Woolxey,  23  Wend.  328,  387 

Proof  of  false  representations  made  as  induce- 
ments to  the  entering  into  a  contract,  is  admissible. 
Sanford  v.  Handy,  23  Wend.  260.  362 

To  secure  specified  notes,  bond  and  warrant  of 
attorney  were  given  for  certain  sum,  payable  on  de- 
mand, with  clause  stating  the  object  of  the  transac- 
tion ;  held,  parol  evidence  inadmissible  to  show 
agreement  enlarging  time  of  payment  of  notes,  but 
admissible  to  show  nature  of  transaction  and  ob- 
ject of  parties,  and  to  show  fraud  in  misreading 
paper. 

Farmer's  &  M.  Bk.  v.  Whinfield,  23  Wend. 
419,  658 

Such  fraud  would  only  affect  the  instrument  mis- 
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read,  leaving  the  judgment  to  operate  according  to 

real  intent  of  the  parties.    Idem.  ii.vs 

Client  Is  not  bound  by  release  by  attorney  in  his 

own  name,  and  parol  evidenee  is  inadmissible  i« 
show  an  adoption  by  principal,  but  pa  nil  evidene.- 
of  receipt  of  money  by  principal,  is  admissible  t<, 
show  payment  of  his  demand,  though  inadmissible 
to  give  validity  to  the  release. 

Kniiixr.  MY//*,  :.•:.'  \Vend.324,  151 

In  action  against  firm  on  check  drawn  by  indi  vid- 
ual  member  as  "  agent,"  who  atoo  conduct*  a  sim- 
ilar establishment  as  sole  proprietor,  firm  may  show 
they  are  not  indebted  to  plaintiff  and  that  the  in- 
debtedness, if  any,  is  by  the  individual  solely  who 
drew  the  check. 

Mech's  ct  F.  Bk.  v.  Dakin,  24  Wend.  411.       656 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

Judicial  proceedings  may  be  given  in  evidence  as 
circumstances  from  which  to  infer  a  given  conse- 
quence, without  that  concurrence  as  to  identity  of 
parties  and  of  subject-matter  which  works  a  tech- 
nical bar. 

Van  Rensselaer  v.  Akin,  22  Wend.  549,          229 

On  trial  of  indictment  as  accessory  before  the 
fact,  certified  copy  of  original  minutes  of  court  in 
which  principal  was  tried  and  convicted,  is  proper 
evidence  of  such  conviction,  if  entered  and  ap- 
proved as  directed  by  the  statute,  where  it  appears 
no  record  of  conviction  was  signed  and  filed. 

People  v.  Gray,  25  Wend.  465,  910 

O  nitra  as  to  rough  minutes  or  entries  made  by 
clerk  during  session  of  court,  not  duly  inspected 
and  approved.  Idem.  91O 

Evidence  showing  error  or  mistake  in  approved 
minutes  of  court,  is  inadmissible.  Idem.  91O 

Decree  in  chancery  against  principal  on  bill  for 
accounting,  is  not  evidence  against  guarantor  un- 
less he  had;  notice  of  the  suit  and  an  opportunity  to 
defend. 

Douglass  v.  Howland,  24  Wend.  35,  524 

Whether  a  party  sued  at  law  by  a  co-partner- 
ship, can  avail  himself  of  an  answer  of  one  of  mem- 
bers of  firm  to  a  bill  of  discovery  filed  after  the 
dissolution  of  the  firm,  and  when  the  interest  of 
such  member  in  the  subject-matter  of  the  suit  has 
ceased,  quaere. 

Norton  v.  Woods,  22  Wend.  520,  219 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

Party  is  not  entitled  to  benefit  of  testimony  of 
witness  who  dies  intermediate  direct  and  cross-ex- 
amination. 

Kinsam  v.  Forrest,  25  Wend.  651,  977 

Mere  inferences  of  opinions  drawn  by  witnesses 
from  facts  which  might  be  given  in  evidence  are 
inadmissible.  • 

M<i nor  of  N.  Y.  v.  Pentz,  24  Wend.  668,       744 

Where  informal  parol  submission  was  made  to 

justice  to  try  by  jury,  held,  verdict  of  jury  might 

be  considered  an  award  and  be  given  in  evidence 

under  count  of  insinud  computatstnt  in  ax*ninj>*it. 

Hay«  v.  Hays,  23  Wend.  363.  399 

In  ejectment  by  State  for  escheated  lands,  decla- 
rations of  members  of  family  last  seized,  and  repu- 
tation existing  in  such  family,  may  IK- resorted  to  as 
evidence  of  such  defect  among  both  relatives  tot 
parte  materna  and  ex  parte  pati nut :  fontnt  where 
derived  from  branch  of  such  family  who  has  set  up 
claim  of  property,  however  unfounded. 

People  v.  Fulton  F.  Ins.  Co.,  -S>  Wend.  205,  818 
In  action  on  contract  where  plaintiff  is  bound  to 
show  performance  on  his  part  to  entitle  him  to  re- 
cover, notice  of  defense  of  non-performance  is  not 
necessary,  but  may  be  given  under  plea  of  general 
iasue. 

Sisson  v.  WiUard,  25  Wend.  373,  877 

/ Tul teas  corpus,  evidence  admissible  upon.seesuch 
lnaid.  and 

Pcopl,-  r.  Mr Iso'l,  :.'.-•  \Vend.  483.  917 

Appendix.  26  Wend.  700,  1216 

In  action  against  railroad  company  for  personal 
injuries  sustained  through  negligence  of  the  com- 
pany's agents,  evidence  of  loss  sustained  by  plaint- 
iff in  his  business,  in  consequence  of  injury  reeejved, 
due  to  want  of  his  personal  oversight,  is  admissible, 
but  opinions  of  witnesses  as  to  amount  of  loss,  are 
inadmissible. 

Lincoln  r.  Sar.  &  Schenectady  R.  R.  Co., 

23  Wend.  425,  421 

Whore  immediate  injury  Is  the  breaking  of  a  leg, 
witnesses  may  be  examined  on  the  trial  as  to  the 
|  then  and  probable  future  condition  of  the  limb. 

Idem.  421 

WEND.  22,  23,  24,  25,  26. 
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EXECUTION- 

See  SHERIFF,  REDEMPTION,  ETC. 

After  title  of  mortgagee  has  become  absolute,  the 
statute  cannot  devest  it,  and  property  is  not  sub- 
ject to  execution. 

White  v.  Cole,  24  Wend.  116,  553 

A  voluntary  assignment  was  made  for  benefit  of 

creditors  and  the  deed  placed  in  assignee's  hands ; 

held,  that  levy  ou  execution  made  thereafter  but 

before  assignee  concluded  to  accept,  was  valid. 

Crosby  v.  Hillyer,  24  Wend.  280,  609 

Potatoes,  planted  for  family  use,  are  exempt  from 
execution  before  they  are  dug,  same  as  when  taken 
out  of  ground  and  laid  up  in  store. 

Carpenter  v.  Harrington,  25  Wend.  370,        875 
In  suit  commenced  previous  to  Act  of  1840,plaint- 
iff  is  not  obliged  to  wait  30  days  from  entry  of  judg- 
ment before  issuing  execution. 

In  re  N.  Y.  &  S.  M.  Co.,  22  Wend.  636,  «59 

In  suits  commenced  previous  to  May  14, 1840,  it  is 
not  necessary  that  there  should  be  60  days  between 
the  teste  and  return  of  executions. 

Williams  v.  Hogeboom,  22  Wend.  648,  263 

Levy  is  not  always  a  satisfaction  of  the  judgment 
though  property  is  of  sufficient  value ;  if  levy  fail 
to  produce  satisfaction  without  fault  of  plaintiff, 
he  is  entitled  to  satisfaction  in  fact,  and  may  pro- 
ceed to  execution  of  judgment. 

Green  v.  Burke,  23  Wend.  490,  443 

Levy  made  and  abandoned  by  a  constable.a  minor, 

is  not  a  satisfaction.    Idem.  443 

Where  judgment  is  against  several  defendants, 

plaintiffs'  attorney  may  direct  the  sheriff  to  levy  on 

the  property  of  all  or  either  of  the  defendants. 

Godfrey  v.  Gibbon*,  22  Wend.  569,  237 

The  interest  of  individual  partner  in  the  partner- 
ship, may  be  levied  on  and  sold,  and  previous  to  sale 
sheriff  has  joint  possession  with  other  members. 

Burrall  v.  Acker,  23  Wend.  606,  484 

Sheriff  may  seize  the  entire  partnership  effects  and 
sell  such  partner's  interest,  and  purchaser  becomes 
tenant  in  common  with  other  partners,  and  takes 
subject  to  account  between  the  partners  and  to 
equitable  claim  of  creditors  of  linn  in  name  of  oth- 
er partner. 

Phillips  v.  Cook,  24  Wend.  389,  648 

Sheriff  may  be  lawfully  resisted  in  removing  prop- 
erty levied  upon  by  opening  outer  door  of  a  house. 
People  v.  Hubbard,  24  Wend.  369,  64 1 

Where  property  levied  on  is  replevied  and  allowed 
to  remain  in  possession  of  defendant  in  execution, 
levy  under  second  execution  against  same  defend- 
ant, cannot  be  made. 

Acker  v.  White,  25  Wend.  614,  964 

Held,  such  transaction  not  witLin  statute  to  avoid 
fraudulent  conveyances.  Idem.  964 

Where   execution  was  not  levied  according  to 
plaintiff's  directions,  it  was  withdrawn  and  second 
execution  issued  and  held  regular,  see, 
Godfrey  v.  Gibbons,  22  Wend.  569, 
A  fl.  fa.  sent  to  sheriff  previous  to  the  signing  and 
filing  of  the  record,  with  instructions  not  to  indorse 
until  subsequent  day  on  which  record  was  actually 
signed  and  filed,  is  regularly  issued. 

Walters  u.  Sykes,  22  Wend.  566,  236 

Sheriff,  pro  hac  vice,  is  special  agent  of  plaintiff. 

Idem. 

Notwithstanding  receiptor'scovenant,shenff  may 
repossess  himself  of  the  goods.eitherfor  purpose  of 
selling  it,  or  returning  It  to  defendant  on  payment 
of  execution. 

BurraU  v.  Acker,  23  Wend.  606. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

Deed  of  real  estate  in  N.  Y.  City  by  administrator 
with  will  annexed.in  performance  of  contract,  with- 
out previous  sale  at  public  auction;  held,  void  un- 
der law  requiring  sales  of  real  estate  by  executors 
in  pursuance  of  authority  given  by  will,  to  be  at 
public  auction. 

Egerton  v.  Conklin,  25  Wend,  224, 

The  filing  of  bond  by  an  administrator,  faithfully 
to  apply  money  to  be  raised  by  mortgage,  seven 
days  after  execution  of  mortgage,  is  sulncie 
pliance  with  Act  requiring  such  bond  to  be  filed. 

Fox  v.  Live,  24  Wend.  164,  569 

Executors  or  administrators  must  show  put 
tion  of  notice  to  creditors,  to  subject  them  to  short 
limitation  of  six  months,  created  by  statute. 

Clark  v.  Sexton's  Admrs.,  23  Wend.  477.       439 

Whether  power  given  to  executor  by  will  to  soil 
and  dispose  of  real  estate,  survives  to  administra- 
tor with  will  annexed,  notwithstanding  provisions 
WEND.  22,  23,  24,  25,  26. 


-  Stats-  41?at  administrator  with  will  annexed 
shall  have  the  rights  and  powers  and  be  subject  to 
same  duties  as  if  he  had  been  named  executor  in 
such  will,  qnwre,  where  statute  is  not  limited  to  per- 
sonal property. 

Egerton  v.  Conklin,  25  Wend.  224,  825 

Where  notice  to  creditors  to  exhibit  claims,  has 
lot  been  published  by  executor  or  administrator, 
plaintiff,  recovering  judgment,  is  entitled  to  costs 
of  course. 

Harvey  r.  SkUlman,  22  Wend.  571,  237 

Such  costs  are  awarded  de  bonis  testatoris. 

Idem.  237 

Executor  or  administrator  cannot  be  charged  with 
costs  personally  unless  he  has  given  notice  required 
by  sec.  41  of  2  R.  S..  29,  and  is  subsequently  in  de- 
fault. Idem.  337 

Neither  can  he  claim  protection  of  such  section, 
where  he  has  not  complied  with  statute  in  giving 
notice.  Idem.  237 

Costs  agai  nst  ad  m  i  nistrator  suffering  j  udgment  by 
default,  refused  when  request  was  made  by  admin- 
istrator to  have  suit  brought  against  the  co-maker 
of  note  with  intestate,  claiming  intestate  was  bound 
only  as  surety  and  offering  to  pay  deficiency  if  any 
there  might  be. 

Doan  t\  Hine,  22  Wend.  639,  260 

Where  judgment  obtained  by  executors  is  re- 
versed on  error  brought,  plaintiff  is  entitled  to  costs, 
but  judgment  must  bedebonis  testatoris. 

Judah  v.  Stagg,  22  Wend.  641,  261 


FACTOR. 

See  PRINCIPAL  AND  AGENT. 

FALSE  PRETENSES. 

See  INDICTMENT. 

FIXTURES. 

As  between  vendor  and  vendee,  held,  that  stove, 
from  which  pipe  connected  to  chimney  above,  was 
not  a  fixture,  although  house  had  no  fire-place. 

Freeland  v.  Southworth,  24  Wend.  191.          578 

FORGERY. 

See  INDICTMENT. 

FORMER  ADJUDICATION. 

In  action  by  A  against  B  for  money  had  and  re- 
ceived, where  B  gives  evidence  that  money  claimed 
was  appropriated  to  claim  due  from  A  and  C,  A  may 
give  in  evidence  verdict  and  judgment  in  suit  by  B 
against  A  and  C,  and  may  snow  by  parol  that  in 
such  suit  B's  whole  demand  was  claimed  and  no 
credit  given  for  the  money  sought  to  be  recovered. 
Walxh  v.  O^trander,  22  Wend.  178.  1O1 

After  a  judgment  in  suit  against  joint  debtors,  one 
of  which  was  not  served  with  process,  plaintiff  can- 
not resort  to  original  cause  of  action. 

Mervin  v.  Kumhel,  23  Wend.  293,  374 

Action  of  debt  lies  on  such  judgment. 

Idem.  374 

Where  administrator's  mortgage,  authorized  un- 
der general  power  from  surrogate  to  mortgage 
lands,  has  been  foreclosed  under  power  of  sale  con- 
tained therein,  and  mortgagee  has  entered  into  pos- 
session, ejectment  will  not  lie  against  him  by  heirs 
of  intestate. 

Fox  r.  Lipe,  24  Wend.  164.  569 

Judgment  against  plaintiff  in  ejectment  brought 
previous  to  Rev.  Stats.,  is  no  bar  to  action  by  him 
thereafter,  although  Judgment  in  former  action  was 
entered  since  Rev.  Stats.,  and  plaintiff  did  not  apply 
for  new  trial  in  the  mode  prescribed  therein. 
J3afe«  v.  Stearns,  23  Wend.  482. 

In  action  by  Fire  Department  of  N.  Y.  City  for 
penalty  for  keeping  gunpowder  within  city  limits, 
order  of  Mayor  and  Alderman  to  restore  powder  to 
owner,  is  not  a  former  adjudication  which  is  admis- 

8lblC  2febSt00e  v.  Fire  Dept.  N.  Y.,  24  Wend.  235,  594 
On  dismissal  of  bill  in  chancery  for  want  of  juris- 
diction, order  will  not  be  made  prohibiting  com- 
plainant from  again  litigating  the  subject-matter 

Smith  v.  Adams,  24  Wend.  585.  715 

Adjudication  by  court  of  record  or  officer  with 

authority,  as  to  custody  of  child  brought  up  on 

habeas  corpus,  is  retjuatcata,  and  conclusive  upon 

78  N.  Y.  R.,  14.  1233 
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same  parties  in  all  future  controversies  relating:  to 
same  matters  upon  same  state  of  facts. 

Afercefn  v.  People  L'r>  Wend.  64.  77O 

A  judgment  in  ejectment  not  vacated  within  three 
years,  pursuant  to  statute,  is  conclusive  only  upon 
the  party  against  whom  the  same  is  rendered  and 
all  claiming  under  him.  and  is  conclusive  also  only 
as  to  the  title  established  in  such  action. 

Ryerss  v.  Rlppeu,  25  Wend.  433.  898 

Cargo  insured  was  seized  under  Berlin  and  Milan 
Decrees,  and  assured  compromised  with  under- 
writers, but  did  not  assign  or  cede  the  right  to  claim 
indemnity;  subsequently  underwriters  recovered 
indemnity  under  convention  between  the  contend- 
ing1 governments;  held,  that  award  of  commis- 
sioners giving  indemnity  to  underwriters  was  not 
conclusive  as  between  the  parties,  and  that  money 
was  held  in  trust  for  the  assured,  and  underwriters 


Recovery  in  ejectment  and  possession  thereunder 
is  bar  to  action  by  one  relying  merely  upon  prior 
possession ;  but  if  such  defense  is  not  relied  on  at 
trial,  it  is  inadmissible  on  motion  for  new  trial. 
Ryerts  v.  Wheeler,  25  Wend.  437, 

FRAUDULENT  CONVEYANCES. 

Mortgage  of  vessel  for  precedent  debt  while  on  a 
voyage  on  the  great  lakes,  unaccompanied  by 
change  of  possession  after  return  to  port,  is  fraudu- 
lent and  void  as  to  purchaser  on  sale  under  execu- 
tion levied  previous  to  delivery  of  possession. 

White  v.  Cole,  24  Wend.  116,  553 

The  exception  in  the  statute  in  relation  to  fraud- 
ulent conveyances  in  favor  of  bottomry,  rexjton- 
dentia,  assignments,  or  hypothecation  of  vessels  at 
sea  or  in  foreign  ports,  is  inapplicable.  Idem.  553 

The  above  case  reversed  in  Court  of  Errors,  that 
court  holding  that  a  mortgage  unaccompanied  by 
change  of  possession  was  only  prima  facie  evidence 
of  fraud,  and  might  be  explained ;  and  new  trial 
was  granted  for  refusal  of  court  below  to  admit  evi- 
dence that  such  mortgage  was  made  in  good  faith, 
and  without  intent  to  defraud  purchasers  or  cred- 
itors. 

Cole  v.  White,  26  Wend.  511,  1156 

Chattel  mortgage  without  actual  and  continued 
change  of  possession  is  not  void,  if  mortgagor  show 
the  same  to  have  been  made  in  good  faith  and  with- 
out intent  to  defraud  purchasers  or  creditors. 

Smith  v.  Hoe,  23  Wend.  653,  501 

The  Statute  2  R.  S.,  70,  sec.  5,  requiring  possession 
to  accompany  chattel  mortgage,  has.no  application 
as  between  mortgagee  and  landlord. 

Frizheii  v.  Thayer,  25  Wend.  396,  885 

Property  levied  on,  replevied,  and  possession  re- 
maining in  defendant  in  execution,  held  not  with- 
in Statute  Avoiding  Fraudulent  Conveyances. 

Acker  v.  White,  25  Wend.  614,  964 


GRANTS. 

See  DEED,  etc. 

Covenant  by  occupants  of  grant  of  an  exclusive 
privilege,  on  selling  a  portion,  to  use  their  influence 
with  the  corporation  granting  it,  to  prevent  another 
grant,  is  not  illegal  so  as  to  avoid  covenant  to  pay 
purchase  money. 

Ciixtar  v.  Brush,  25  Wend.  628.  969 

Corporation  vested  with  power  of  establishing 
ferries  may,  in  its  discretion,  in  establishing  a  ferry, 
grant  exclusive  privileges.  Idem.  969 

GUARANTY. 

Where  payment  and  collection  of  note  is  guaran- 
tied to  a  third  person  or  bearer,  by  indorsement 
thereon,  action  lies  by  subsequent  holder  in  his  own 
name. 

Ketchett  v.  Bums,  24  Wend.  456,  671 

Under  the  guaranty,  "  We  consider  A  B  good  for 
all  he  may  want  of  you,  and  we  will  indemnify  the 
same:"  held,  guarantor  not  entitled  to  notice  of 
acceptance  or  of  sale  and  delivery  of  goods;  such 
guaranty  also  held  not  continuing,  and  guarantors 
liable  for  only  the  goods  obtained  on  its  first  pres- 
entation. 

Whitney  v.  Groat,  24  Wend.  82,  54O 

Where  one  covenants  to  account  and  pay  over, 
and  another  covenants  that  such  party  shall  per- 
form the  agreement,  action  lies  against  latter  as 
guarantor,  without  notice  of  non-performance  of 
principal. 

Douglass  v.  Howland,  24  Wend.  35,  524 

1234 


A  general  guaranty,  without  naming  anyone  us 
the  person  guarantied,  when  indorsed  upon  a  note, 
is  treated  as  an  indorsement,  and  is  negotiable  with 
further  benefit  of  waiver  of  demand  and  notice ; 
but,  when  not  indorsed  upon  a  note,  IK-HUM  must  be 
brought  in  name  of  person  in  whose  hands  it  first 
became  available. 

McLaren  v.  Watson,  26  Wend.  425,  1129> 


HABEAS  CORPUS. 

After  arrest  and  imprisonment  and  finding  of  in- 
dictment of  murder  by  grand  jury,  matters  of  evi- 
dence, upon  issue  of  not  guilty,  are  not  available  on 
habeas  citrous,  even  as  an  argument  for  letting  pris- 
oner to  bail,  much  less  for  ordering  his  unqualified 
discharge;  but  want  of  jurisdiction  may  be  shown 
by  proof  aliunde. 

People  v.  McLeod,  25  Wend.  483,  91 T 

But  see  letter  from  Chief  Justice  Spencer  com- 
mendatory of  review  by  Judge  Tallmadge  of  opinion 
in  above  case. 

Appendix,  26  Wend.  700,  121fr 

On  an  attachment  for  not  returning  an  execution, 
if  the  coroner  returns  that  the  sheriff  is  in  his  cus- 
tody upon  an  execution  against  his  body,  the  court 
will  award  an  alias  attachment  and  a  habeas  corpus 
to  bring  up  the  sheriff. 

Anonymous,  22  Wend.  635,  25» 

Habeas  corpus  not  granted  to  take  child  from 
mother,  when  such  child  is  of  tender  age,  deli- 
cate, and  of  sickly  habit,  peculiarly  requiring  a 
mother's  care,  and  especially  where  mother  is  bet- 
ter qualified  to  discharge  the  parental  authority. 

Mercein  v.  People,  25  Wend.  64,  7  7O- 

HABITUAL  DRUNKARD. 

Long  continued  inebriety,  resulting  in  occasional 
insanity,  does  not  require  proof  of  a  lucid  interval 
to  give  validity  to  acts  of  drunkard,  as  is  required 
where  general  insanity  is  proven  on  question  of 
devisavit  vel  non, 

Gardner  v.  Gardner,  22  Wend.  526,  221 

HIGHWAYS. 

In  laying  out  road,  after  refusal  of  commissioners,, 
the  judges  may  limit  themselves  to  the  original  ap- 
plication, the  certificate  of  freeholders,  and  the  ad- 
judication of  the  commissioners,  and  parol  evidence 
as  to  route  of  road  may  be  rejected. 

People  v.  Jwlges  of  Dutche#8,  '£$  Wend.  360,  398- 
In  laying  out  road,  commissioners  are  not  lim- 
ited to  route  specified  in  application  for  the  road  : 
in  the  exercise  of  a  sound  discretion  they  may  make 
such  variations  as  they  think  proper,  but  the  gen- 
eral course  of  the  road  must  be  preserved. 

Hattock  v.  Woolsey,  23  Wend.  328 ,  387 

Certificate  of  determination  to  lay  out  a  road  is 
sufficiently  conformable  to  requirements  of  the  Act, 
if  it  state  the  termini  of  the  road  and  its  route  by 
courses  and  distances ;  it  is  not  necessary  to  specify 
bounds  of  each  course. 

Woolxey  v.  Tompkins.  23  Wend.  324,  385- 

HaUock  v.  Woolsey,  23  Wend.  328,  387 

Order  of  commissioners  to  close  highway  not  had 

upon  proper  proceedings,  and  loose  in  describing 

object  sought,  declared  a  nullity. 

People  v.  Judges  of  Suffolk,  24  Wend.  249,     599 

Damages  and  charges  for  laying  out  highway  in 

Port  of  Sag  Harbor,  cannot  be  charged  upon  towns 

of  Easthampton  or  Southhampton,  from  portions  of 

which  the  corporation  of  Sag  Harbor  was  created. 

Tr.  of  Say  Harbor  v.  Supra,  of  Suffolk,  26 

Wend.  689,  99O 

Where  application  is  made  to  commissioners  to 
lay  out  a  private  road,  they  must  personally  sum- 
mon the  required  number  of  freeholders  to  view 
the  land. 

People  v.  Comrs.  of  Greenbush,  24  Wend. 

367,  64  » 

Where  they  were  summoned  by  constable,  and, 
after  assembling,  were  requested  by  commissioners 
to  act,  and  party  through  whose  land  road  was  laid, 
was  present  and  did  not  object,  proceedings  not 
quashed.  Idem.  64O 

Order  for  removal  of  fences  made  by  two  com- 
mi88ioner8,mu8tshowon  its  face  that  third  commis- 
sioner was  notified  to  attend  meeting  of  the  Board, 
and  apprised  of  its  purpose. 

f\tch  v.  Comrs.  of  Kirkland,  22  Wend.  132,     85 
Certificate  of  jury  finding  encroachment  on  high- 
way— sufficiency  of,  and  particularity  required  in. 
See  idem.  85 

WEND.  22,  23,  24,  25,  26. 
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The  Highway  Act  authorizing  commissioners  to 
ascertain,  describe  and  enter  of  record  roads  used 
as  public  highways  for  20  years,  does  not  give  power 
to  enlarge  or  alter  road,  but  only  to  perpetuate  evi- 
dence of  the  location. 

People  v.  Judges  of  Cortland,  24  Wend. 

491,  683 

What  deemed  an  orchard  within  meaning  of  the 
Highway  Act.  See 

People  v.  Judges  of  Dutchess,  23  Wend.  360,  398 
Traveler  on  horseback  need  not  turn  out  in  any 
particular  direction  on  meeting  vehicle;  all  that  is 
required  is  prudent  care  under  existing  circum- 
stances. 

Dudley  v.  Bolles,  24  Wend.  465,  674 

Owner  of  land  over  which  highway  passes,  digging 

and  bridging  race-way  across  the  highway,  is  liable 

to  one  injured  in  consequence  of  bridge  being  out 

of  repair. 

Dygert  v.  Sehenck,  23  Wend.  446,  428 

HUSBAND  AND  WIFE. 

A  debt  due  from  wife  to  husband  may  be  dis- 
charged by  a  donatio  causa  mortis  from  him. 

Gardner  v.  Gardner,  22  Wend.  526,  221 

A  wife  may  contract  debts  concerning  her  sepa- 
rate estate,  and  may  become  debtor  of  her  husband 
for  money  borrowed  to  improve  such  estate,  and 
payment  will  be  enforced  in  equity  as  a  lien  upon 
the  estate,  unless  by  terms  of  the  donation  feme  is 
prohibited  from  charging  the  estate.  Idem.  221 


INCORPORATED  COMPANIES. 

See  Quo  WABRANTO. 

Corporations— powers,  duties  and  privileges  of, 
considered. 

Thomas  v.  Dakln,  22  Wend.  9,  43 

Incorporation  Act  of  1821  is  not  limited  in  its  op- 
eration to  five  years. 

Vanderbilt  v.  Eagle  I.  Works,  25  Wend. 

665,  982 

Where  22  directors  were  elected  to  fill  board  of  23, 
held.election  valid,  and  new  election  was  ordered  to 
supply  the  vacancy  of  the  one  director  not  elected. 
In  re  Union  Ins.  Co.,  22  Wend.  591,  244 

Under  proposal  by  owner  of  land  for  a  joint  stock 
company  in  purchase  and  sale  of  his  land,  dividing 
it  into  shares,  reserving  right  in  himself  to  take  a 
certain  number,  property  to  be  controlled  by  a  ma- 
jority of  shares,  held.subscriber  not  liable  unless  all 
shares  are  subscribed  for. 

Sandford  v.  Hand}/,  25  Wend.  475,  915 

Action  at  law  lies  against  individual  stockholder 
of  corporation,  formed  under  Act  relative  to  incor- 
porations for  manufacturing  purposes,  for  debts 
owing  by  the  company  at  time  of  its  dissolution,  and 
he  may  be  charged  to  extent  of  his  shares  of  stock. 
Bk.  of  Poughkeepsie  v.  Ibbofson,24  Wend. 

473.  677 

General  averment  of  dissolution  is  sufficient. 

Idem.  677 

Whether  joint  action  against  all  stockholders  can 

be  maintained,  see  Idem.  677 

Appointment  of  director  of  bank  by  Governor 

and  Senate  is  not  a  waiver  of  forfeiture  for  misuser; 

the  Legislature  alone  can  waive  forfeitures. 

People  v.  Phwnix  Bk.,  24  Wend.  431,  662 

A  single  act  of  abuser  or  willful  nonfeasance  will 
work  a"  total  forfeiture,  but  a  simple  act  of  non- 
feasance,  not  producing  mischievous  consequences, 
nor  contrary  to  any  particular  requisite  of  the  char- 
ter, will  not  work  a  forfeiture. 

People  v.  B.  &  R.  Tnke.  Co.,  23  Wend.  222,    349 
Non-compliance  with  requirements  of  Act  incor- 
porating   turnpike  company  is,  per  se,  a  misuser 
forfeiting  the  privileges  and  franchises  conferred. 
People  v.  K.  &  M.  Take  Co.,  23  Wend.  193,    339 
A  corrupt  motive  is  not  necessary  in  connection 
with  neglect  of  duties  enjoined.    Idem. 

Duties  enjoined  by  Act  are  conditions  attached  to 
grant  of  franchises,  and  substantial  performance  is 
sufficient.  Idem. 

Conditions  implied  are  more  favorably  construed 
than  conditions  expressed.  Idem. 

Under  provision  in  Act  of  incorporation  of  insur- 
ance and  loan  company,  for  redemption  by  mort- 
gagor of  lands  purchased  by  company,  so  long  as  it 
remained  in  company's  hands  unsold  ;  held,  right  of 
redemption  continues  until  actual  delivery  of  deed 
of  conveyance  to  purchaser  from  company. 
Farmers'  F.  Ins.  &  L.  Co.  v.  Edwards.  26 
Wend.  541,  1166 

WEND  22,  23,  24,  25,  26. 


Purchase  by  agent  of  land  on  which  a  loan  is 

ade,  is  a  purchase  by  the  company.    Idem.    1166 

Manhattan  Company,  of  New  York  City,  cannot 
take  public  street  for  purposes  of  reservoir 

Ex  parte  Manhattan  Co.,  22  Wend.  653,       265 

But  may,  it  seems,  occupy  streets  temporarily 
while  laying  aqueducts.  Idem.  265 

Certificate  of  stock  is  transferable  by  blank  in- 
dorsement, and  authority  to  fill  up  blank  indorse- 
ment will  be  inferred,  and  proof  of  usage  as  to 
mode  of  transferring  stocks  is  admissible. 

Coml.  Bk.  v.  Kortright,  22  Wend.  348,  159 

As  between  vendor  and  purchaser,  transfer  of 
stock  is  good,  although  statute  declares  it  shall  not 
be  valid  unless  registered.  Idem.  159 

Corporation  is  bound  by  acts  of  its  agents  in  trans- 
action of  common  business  of  the  corporation,  al- 
though appointment  is  not  evidenced  by  records  of 
corporation.  Idem.  159 

Associations  formed  under  general  Banking  Law 
of  1838  are  corporations  and.  as  such,  liable,  like 
other  moneyed  institutions,  to  be  taxed  on  all  lands 
and  personal  estate  owned  by  them. 

Bk.  of  Watertown  v.  Watertown,  25  Wend 
686,  989 

INDICTMENT. 

Indictment  lies  for  obtaining  goods  by  false  pre- 
tenses, where  a  party  falsely  induces  another  to  sell 
goods  to  him  on  credit,  by  representing  himself  to 
be  owner  of  property  which  does  not  belong  to 
him. 

People  v.  Kendali,  25  Wend.  399,  886 

Such  indictment  lies  against  minor,  although  he 
cannot  be  prosecuted  ctvlliter.  Idem.  886 

In  indictment  for  forgery  of  bank  note,  the  legal 
existence  of  the  bank  need  not  be  proved. 

People  v.  Peabodji,  25  Wend.  472,  913 

Where.however.intent  is  charged  to  have  been  to 
defraud  the  bank  purporting  to  have  issued  the 
notes,  bank  must  be  shown  to  be  a  real  body  capable 
of  being  defrauded.  In  case  of  association  under 
under  general  banking  law,  it  is  enough  to  prove  ar- 
ticles of  association.  Idem.  913 

In  indictment  for  selling  lottery  ticket,  averment 
that  lottery  was  not  expressly  authorized  by  law  is 
not  necessary. 

People  v.  Sturdevant,  23  Wend.  418.  418 

In  indictment  for  murder  at  common  law,  charg- 
ing act  to  have  been  done  with  malice  aforethought, 
the  words,  "that  act  was  done  from  premeditated 
design  to  affect  the  death  of  the  deceased"  cannot  be 
rejected  as  surplusage,  but  charge  must  be  proved 
as  laid. 

People  v.  White,  24  Wend.  520,  693 

Rev'gS.  C.  below,  22  Wend.  167,  97 

INFANCY. 

An  infant  is  entitled  to  full  benefit  of  statute  rela- 
tive to  voluntary  assignments  by  debtors  imprisoned 
in  execution  in  civil  causes. 

People  v.  AfuHin,  25  Wend.  698,  993 

INJUNCTION. 

Certificates  of  State  stock  certifying  certain 
amount  of  money  to  be  due  to  A.  B.  or  bearer,  in 
hands  of  subsequent  bona  Ade  holders,  are  binding 
upon  the  State  in  faith  and  honor  though  not  in  law, 
and  in  a  proper  case  equity  may  restrain  a  transfer 
by  injunction. 

Delafleld  v.  Illinois,  26  Wend.  192,  1065 

INNKEEPERS. 

Innkeeper  is  not  liable,  where  sheep  are  put  to 
pasture  under  direction  of  the  guest  and  are  injured 
by  eating  poisonous  plant,  if  not  chargeable  with 
negligence  or  want  of  due  care. 

Hawley  r.  Smith,  25  Wend.  642,  973 

INSOLVENCY. 

The  effect  and  operation  of  the  insolvent  laws  of 
a  State  upon  contracts  to  which  citizens  of  another 
State  are  parties,  considered. 

Va  n  Hook  r.  Whitloctt,  26  Wend.  43,  1 00  7 

INSPECTION  AND  DISCOVERY. 

Discovery  of  books  of  account  and  papers  not  or- 
dered after  cause  has  proceeded  to  hearing  before 
referees  and  evidence  given  on  both  sides:  unless 
under  special  circumstance  and  the  delay  is  fully  ex- 
plained. 

Jackson  v.  Ives,  22  Wend.  637,  259 
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INSURANCE,  FIRE. 

See  MARINE  INSURANCE. 

Plaintiff  in  suit  on  policy  of  fire  insurance  must 
show  an  insurable  interest,  but  need  not  state  the 
nature  of  his  interest  in  account  of  loss  furnished 
as  part  of  preliminary  proofs. 

Gilbert  v.  N.  Am.  F.  Ins.  Co.,  23  Wend.  43.  886 
Policy  bearing  date  on  day  premium  is  paid,  takes 
effect  by  relation  from  that  day,  although  not  de- 
livered until  several  days  afterwards. 

Lightbody  v.  N.  Am.  Ins.  Co.,  23  Wend.  18,  278 
Policy  of  insurance  issued  by  agent  out  of  terri- 
tory for  which  he  is  agent,  is  valid  if  knowledge  of 
the  fact  is  not  brought  home  to  the  assured. 

Idem.  278 

Condition  of  policy  requiring  account  of  loss  is 
always  liberally  construed  in  favor  of  the  assured. 
McLaughlin  v.  Wash.  Co,  Hut.  Ins.  Co.,  23 

Wend.  525.  456 

Where  there  is  no  doubt  as  to  amount  of  loss,  in- 
terest is  allowed  from  time  specified  in  the  policy ; 
contra  where  preliminary  proofs  are  indefinite. 

Idem.  456 

Clause  in  policy  of  fire  insurance,  requiring  cer- 
tificate of  magistrate  or  notary  as  to  circumstances 
and  character  of  assured  and  amount  of  loss,  does 
not  require  a  strict  literal  performance  more  than 
an  ordinary  contract. 

Turley  v.  N.  Am.  F.  Ins.  Co.,  25  Wend. 

374,  877 

In  determining  contiguity  of  magistrate  to  afire, 
the  place  of  his  business  will  be  regarded,  and  nice 
calculations  will  not  be  made  to  ascertain  the  near- 
est magistrate.  Idem.  877 
Insurer  cannot  object  to  insufficiency  of  certifi- 
cate, if  he  refused  upon  request  to  point  out  defects 
.and  to  return  it  to  insured  to  be  corrected. 

Idem.  877 

Where  insurer  refuses  to  pay  loss  on  ground  of 
change  of  interest.he  cannot  upon  trial  object  to  in- 
sufficiency of  preliminary  proofs. 

McMasters  v.  West.  Co.  Mut.  Ins.  Co.,  25 
Wend.  379,  879 

INTEREST. 

Interest  is  recoverable  in  action  of  debt  on  judg- 
ment for  costs  of  defense  of  action  of  assault  and 
battery. 

Klock  v.  Robinxon,  22  Wend.  157.  94 

In  City  of  N.  Y.,  in  ascertaining  mesne  profits,  in- 
terest may  be  computed  upon  rents  from  expiration 
-of  quarter-days,  instead  of  the  year. 

Jackson  v.  Wood,  24  Wend.  443,  666 


JOINT  LIABILITY. 

See  PLEADINGS. 

JURISDICTION. 

American  steamboat  moored  to  American  shore 
•of  Niagara  River  was  destroyed  by  armed  expedi- 
tion fitted  out  by  Canadian  authorities ;  held,  one 
belonging  to  the  expedition  was  liable  to  be  pro- 
ceeded against  individually  in  our  courts  for  arson 
and  murder  committed  in  such  destruction. 

People  v.  McLeod,  25  Wend.  483.  91 7 

Butsee  review  by  Judge  Talltnadge  with  letters 
•of  commendation  in  Appendix  26  Wend. 663,  917 
Concurrent  jurisdiction  is  possessed  by  the  State 
courts  and  the  Supreme  Court  of  the  U.  8..  in  all 
controversies  between  a  State  and  the  citizens  of  an- 
other State. 

Delalleld  v.  Illinois,  26  Wend.  192,  1O55 

Bail  in  error  may  be  sued  in  the  court  in  which 
the  writ  of  error  was  returnable :  the  action  is  not 
confined  to  the  court  in  which  judgment  was  ren- 
dered. 

Qdttaoher  v.  Flannelly,  22  Wend.  614,          252 

.JUSTICE  OF  THE  PEACE. 

In  proceeding  under  statutes  relative  to  disorderly 
ipersons,  magistrate  before  whom  conviction  takes 
iplace,  has  no  authority  acting  singly  to  take  recog- 
nizance for  good  behavior  after  record  of  conviction 
is  filed. 

People  v.  Brown,  23  Wend.  47,  288 

JUSTICE  COURT. 

Albany  City  Justice  Court  is  not  a  Court  of  Rec- 
ord. 

Wheaton  v.  Fellows,  23  Wend.  375,  403 
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The  Supreme  Court  sustained  the  reversal  by  C. 
P.  of  justice's  Judgment,rendered  on  verdict  of  Jury 
to  whom,  after  retirement,  justice  had  delivered  his 
minutM  of  the  trial,  without  consent  of  parties. 

Neil  11.  Abel,  24  Wend.  185.  576 

On  affidavit  by  defendant,  that  justice  before 
whom  suit  is  to  be  tried  is  a  material  and  necessary 
witness  for  defendant,  suit  must  be  discontinued, 
though  justice  denies  knowledge  of  facts  defendant 
expects  to  prove  by  him. 

Hopkins  v.  Cabrey,  24  Wend.  264,  6O4 


LANDLORD  AND  TENANT. 

Lessee  who  terminates  term  between  the  days 
specified  for  payment  of  rent,  is  not  entitled  to  ap- 
portionment of  rent. 

Zulev.  Zute,24Wend.76.  538 

Landlord,  to  obtain  possession  of  premises  not 
actually  occupied,  for  arrears  of  rent,  where  decla- 
ration in  ejectment  cannot  be  served  upon  lessee  or 
his  assignee,  or  his  residence  is  not  known,  must 
proceed  at  common  law  or  adopt  summary  proceed- 
ings provided  by  statute. 

Stratton  v.  Lord,  22  Wend.  611,  251 

Parol  lease  for  more  than  a  year  Is  void,  but  where 
tenant  enters  and  pays  rent  at  less  intervals  than  a 
year,  the  tenancy  will  be  held  to  run  accordingly; 
where  paid  by  the  month,  notice  to  quit  must  be  no- 
tice of  one  month. 

Anderson  v.  Prindle,  23  Wend.  616,  488 

Tenant  after  entry  is  liable  for  rent  agreed  to  be 
paid  although  premises  are  in  an  unhealthy  condi- 
tion, but  he  may  set  up  damagesin  removing  the  in- 
convenience, in  reduction  or  extinguishment  of 
rent,  where  he  entered  without  knowledge  or  means 
of  knowledge  of  existing  circumstances. 

Westlake  v.  DeQraw,  25  Wend.  669,  983 

Action  lies  for  use  and  occupation,  where  tenant 
has  voluntarily  deserted  the  demised  premises  and 
contract  still  remains  in  force.  Idem.  983 

Tenant  cannot  question  landlord's  title,  but  may 
purchase  reversion  at  sheriff's  sale  on  execution 
against  landlord,  or  acquire  landlord's  interest  as  a 
redeeming  creditor. 

Nelli*  v.  Lathrnp.  22  Wend.  121,  81 

Where  interest  so  purchased  is  only  part  of  de- 
mised premises,  it  operates  only  in  diminution  of 
damages,  but  where  it  is  whole  of  premises  it  may 
be  set  up  in  bar  of  rent.  Idem .  81 

Goods  deposited  for  sale  are  not  subject  to  distre§s 
for  rent  due  from  bailee. 

Connah  v.  Hale,  23  Wend.  462,  434 

Since  Rev.  Stats.,  landlord  is  not  liable  for  unlaw- 
ful execution  of  distress  warrant,  unless  he  adopts 
and  claims  to  avail  himself  of  the  acts  of  the  of- 
ficer. Idem.  434 

The  penalty  given  by  statute  for  neglect  of  officer 
making  distress  for  rent  to  file  warrant,  etc..  can  be 
recovered  only  In  action  by  the  tenant;  third  person 
whose  goods  were  taken  cannot  maintain  action 
for  it. 

Patridge  v.  McMartin,  25  Wend.  655,  978 

Where  tenant  is  prevented  from  obtaining  posses- 
sion of  entire  premises  by  tenant  under  prior  lease, 
landlord  cannot  distrain  for  proportionate  part  of 
rent  reserved.by  deducting  value  of  part  held  under 
prior  lease. 

Lawrence  v.  French,  25  Wend.  443,  9O2 

Personal  property  taken  by  buna  fide  mortgagee 
from  demised  premises  by  virtue  of  mortgagc.is  not 
subject  to  be  pursued  and  levied  upon  by  a  distress 
warrant  under  2  R.  S.,  413. 

*Vfobe»  v.  Thayer,  25  Wend.  396,  885 

Goods  may  be  transferred  by  tenant  in  payment 
of  bo?ia  fide  debt,  free  from  landlord's  right  to 
distrain  under  such  Act.  Idem.  885 

To  entitle  tenant  to  avail  himself  of  entry  by 
summary  proceedings  in  bar  of  distress  for  rent,  he 
should  specially  plead  landlord's  resort  to  such  rem- 
edy ;  he  is  not  entitled  to  judgment  in  replevin  on 
verdict  finding  such  entry,  where  he  pleads  tortious 
eviction  :  under  such  verdict  landlord  is  entitled  to 
judgment  non  obstante  veredicto. 

McCarty  v.  Hudsons,  24  Wend.  291.  613 

LEASE. 

Construction  of  covenant  in  lease  for  payment 
for  buildings  erected  by  tenant,  or  for  new  lease  on 
terms  as  lessor  might  think  proper,  or  as  might  be 
approved  by  lessee,  or  for  the  removal  of  such 
buildings,  see 

Duffield  v.  Whitlock,  26  Wend.  55,  1012 

.     WEND.  22,  23,  24,  26,  26. 
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Condition  in  lease  not  to  sell  or  dispose  of  wooc 
or  timber  without  landlord's  permission,  is  valid 
such  condition  passes  to  assignee,  not  being  merelj 
persona] . 

Verplanck  v.  Wright,  23  Wend.  506,  449 

Lessor  let  farm  with  stock  and  farming  utensils 
reserving  right  to  sell  the  farm  ;  yucert,  whether  he 
could  demand  return  of  stock,  etc.,  before  expira 
tion  of  term. 

Zule  v.  Zule,  24  Wend.  76,  538 

A  lease  of  a  mill,  until  profits  should  amount  to  a 
certain  sum,  gives  a  determinable  life  estate,  which 
can  be  conveyed  only  by  writing  under  seal. 

People  v.  Gittia,  24  Wend.  201,  583 

Agreement  with  mill-wright  for  repairing  mill 
with  further  agreement  to  secure  the  mill  to  him 
until  the  profits  should  discharge  the  claim  for  re- 
pairing ;  held  not  a  lease,  but  an  agreement  for  a 
lease.  Idem.  582 

Provision  in  lease  of  building  in  a  city  that 
rent  shall  cease  in  case  of  fire  or  other  casualty.does 
not  extend  to  it  becoming  untenantable  on  the  great- 
er portion  being  taken  down  to  widen  street  in  con- 
formity to  order  of  corporation. 

MUls  v.  Baehr's  Exrs.,  24  Wend.  254.  60O 

LIEN. 

See  BAILMENT,  MECHANIC'S  LIEN.PRINCIPAL,  AND 

AGENT,  VENDOR  AND  PURCHASER. 
Party  having  lien  on  goods  loses  it,  when  he  parts 
with  possession. 

McFarland  v.  Wheeler,  26  Wend.  467,        1142 

LIMITATION  OF  ACTIONS. 

Statute  of  Limitations  is  a  bar  in  equity  on  bill 
for  settlement  of  boundaries  and  for  account  be- 
tween tenants  in  common,  same  as  at  law  in  ac- 
tion of  ejectment  or  of  account,  on  the  principle 
that  where  jurisdiction  is  concurrent,  time  is  a  bar. 
Humbert  v.  Trinity  Ch.,  24  Wend.  587,  716 

In  cases  exclusively  equitable,  the  statute  gener- 
ally is  permitted  to  prevail :  besides  the  statutory 
exceptions,  court  exercises  its  discretion  in  permit- 
ting the  defense  in  cases  of  frauds,  trusts,  etc. 

Idem.  716 

LOTTERIES. 

The  exception  in  statute  respecting  lotteries,  of 
lotteries  authorized  by  law,  refers  only  to  lotteries 
which  had  been  authorized  by  law  in  the  State  pre- 
vious to  adoption  of  the  Constitution,  and  does  not 
embrace  lotteries  authorized  by  laws  of  other  States. 
People  v.  Sturdevant,Z3  Wend.  418,  418 


MANDAMUS. 

Where  a  new  court  is  created  for  a  city,  action 
lies  against  corporation  forsalariesof  judges  direct- 
ed to  be  paid  by  common  council:  but  mandamus 
commanding  its  payment  will  not  be  granted. 
People  v.  Mayor,  etc.,  of  N.  Y.,  25  Wend. 

680,  987 

Commissioners  of  canal  fund  may  exercise  a  dis- 
cretion in  allowing  or  refusing  claim  of  civil  engi- 
neers for  costs  of  defense  of  suit  against  him  for 
alleged  negligence  which  he  cannot  collect  of 
plaintiff. 

Hutchinson  v.  Comrs.  of  Canal  Fund,  25 

Wend.  692.  991 

Though  corporations  and  ministerial  officers  are 

liable  to  action  on  the  case  for  a  neglect  of  duty, 

they  may  be  compelled  by  mandamus  to  exercise 

their  functions  according  to  law. 

McCullough  v.  Mayor,  etc.,  of  Brooklyn,  23 
Wend.  458,  432 

MARINE  INSURANCE. 

Vessel  was  insured  on  time  policy,  if  "at  sea  at 
expiration  of  term,"  risk  was  to  continue  until  ar- 
rival at  port  of  destination  ;  held,  where  term  ex- 
pired while  she  was  at  intermediate  port  making 
necessan'  repairs,  that  she  was  not  "at  sea"  within 
meaning  of  policy. 

Am.  Im.  Co.  v.  Button,  24  Wend.  330,  626 

A  policy  "on  account  of —  -"  is  equivalent  to 
a  policy  for  whom  it  may  concern,"  and  in  such 
case  proof  aliunde,  is  admissible  to  show  real  parties 
in  interest,  though  it  be  a  patent  ambiguity. 

Burrows  v.  Turner,  24  Wend.  276,  608 

Policy  on  vessel,  etc.,  "at  and  from"  certain  spec- 
ified places  for  a  certain  period  of  time  from  a  day 

WEND.  22,  23,  24,  25,  26. 
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certain,  is  a  policy  on  time  and  will  cover  the  ves- 
sel starting  from  either  of  places  named,  during 
whole  period  of  time,  regardless  of  port  of  destina- 
t-ion* 

Orousset  v.  Sea  Im.  Co.  24  Wend.  209,  685- 

where  goods  are  insured  against  loss  by  thieves 
during  transportation,  and  policy  provides  against 
barratry  of  master  and  mariners,  and  assured  es- 
tablishes a  pri-ma  facie  case  of  loss  by  theft,  he  is 
entitled  to  recover  without  showing  goods  were 
taken  by  assailing  thieves  robbing  vessel  from  with- 
out, nor  need  he  prove  due  care,  vigilance  and  skill 
on  part  of  master  and  mariners. 

r  ,^m,l Im-  Co-  v-  Bryan.  26  Wend.  563,  1173 

Held,  that  spirits  taken  for  transportation  were 
not  within  meaning  of  representation  that  no  spir- 
ts would  be  allowed  on  board,  nor  were  spirits  car- 
ied  in  master's  cabin  as  perquisites,  which  were  not 
used. 

Irvin  v.  Sea  Ins.  Co.,  22  Wend.  380,  171 

The  assured  is  entitled  to  recover  for  a  total  loss 
of  articles, within  the  memorandum  clause  warrant- 
ing insurer  free  from  average  unless  general,  al- 
though a  few  of  the  articles  be  saved,  where  saved 
at  great  expense  and  risk. 

Bryan  v  N.  Y.  Ins.  Co.,  25  Wend.  617.  965 

MAXIMS. 

Nulla  tempos  occurrit  respublicce.. 

Dugert  v.  Schneck,  23  Wend.  446,  428 

The  rule  ut  res  magis  valcat  quam  pereat  applied. 

Darling  v.  Rogers,  22  Wend.  483,  2O6 

MECHANIC'S  LIEN. 

Creditors  of  subcontractor  can  claim  no  lien  un- 
der Mechanic's  Lien  Acts  of  1830  and  1832  in  relation 
to  New  York  City. 

Donaldson  v.  Wood,  22  Wend.  395,  1 76- 

An  account,  verifled  by  oath  of  claimant,  is  an  at- 
tested account  within  the  meaning  of  those  Acts. 
Idem  1 76. 

MERGER. 

The  simple  contract  to  pay  the  purchase  price  of 
goods  sold,  Is  not  merged  in  chattel  mortgage  taJt- 
~)n  as  security  for  the  purchase  pi-ice. 

Sterling  v.  Rogers,  25  Wend.  658,  979 

MESNE  PROFITS. 

In  City  of  N.  Y.,  in  ascertaining  mcsne  profits,  in- 
;erest  may  be  computed  upon  rents  from  expira- 
"on  of  quarter-days,  instead  of  the  year. 

Jacltton  v.  wood,  24  Wend.  443,  666- 

Since  Rev.  Stats,  plaintiff  is  limited  to  recovery 
of  mesne  profits  for  the  period  of  six  years,  al- 
though Statute  of  Limitations  is  not  pleaded. 

Idem.  666 

MISTAKE. 

See  EQUITY. 

MONEY  HAD   AND  RECEIVED. 

Where  vessel  is  owned  by  two  persons  and  one 
agrees  to  procure  insurance,  and  policy  procured 

ixpresses  insurance  to  be  "on  account  of ,"  and 

he  loss  is  paid  to  one  who  procured  the  insurance, 
action  for  money  had  and  received  lies  by  him 
against  the  other  to  recover  his  proportion. 

Burrow.'*  r.  Turner,  24  Wend.  276,  6O8 

Action  for  money  had  and  received, will  not  lie  by 
creditor.against  one  in  whose  hands  money  has  beer* 
deposited  by  debtor  for  him.  unless,  by  agreement 
express  or  Implied,  debtor  loses  all  control  over 
t,  or  unless  such  money  was  deposited  by  previous 
xmcurrencc  of  creditor. 

Seaman  r.  Whitney,^  Wend. 260,  602 

MORTGAGE. 

After  title  of  mortgagee  has  become  absolute,  the 
tatute  cannot  divest  it,  and  property  is  not  sub- 
ect  to  execution. 

White  v.  Cole,  24  Wend.  116.  55S- 

Tender  to  mortgagee  removes  Hen  of  mortgage 
f  made  before  foreclosure;  after  valid  tender,  mort- 
gageein  possession  may  be  ousted  by  mortgagor. 
Farmers'  F.  lns.it  L.  Co.  v.  Edwards,  26 

Wend.  541.  1166 

Deed  not  considered  a  mortgage,  although  it  re- 
ite  an  indebtedness  from  grantor  to  grantee  as  the 
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consideration,  without  stating  an  acceptance  of  the 
conveyance  in  satisfaction ;  and  although  it  is  ex- 
ecuted by  trustee  to  his  co-trustee  for  benefit  of  in- 
fant cestul  (ntf.  trust,  for  indebtedness  due  trust  es- 
tate, and  creates  limitation  over  in  case  of  her  death: 
and  although  she,  on  coming  of  age,  has  right  to  re 
pudiute  the  transaction  and  demand  payment. 

Eckford  v.  DeKay.  26  Wend.  29,  1 OO3 

A  purchaser  of  mortgaged  property  at  sheriff's  sale 
acquires  only  the  equity  of  redemption  where  mort- 
gage is  valid  and  purchaser  had  notice  of  its  exist- 
ence; contra  where  mortgage  is  fraudulent  and 
purchase  is  made  adverse  to  claim  of  mortgagee. 

White  v.  Cole,  24  Wend.  116,  553 

Defect  of  title  to  part  of  premises  is  no  defense  to 
bill  to  foreclose  purchase  money  mortgage,  where 
mortgagor  or  parties  claiming  under  him  are  in 
possession  undisturbed  under  the  deed  which  con- 
tains covenants  of  seisin  and  warranty,  and  there  is 
no  pretense  of  fraud. 

Edwards  v.  Bodine,  26  Wend.  109,  1O28 

The  Rev.  Stats,  giving  personal  judgment  for  de- 
ficiency do  not  change  this  rule.  Idem.  1O28 
Where  mortgaged  premises  are  bought  in  by  the 
mortgagee  at  price  greatly  below  their  value,  and 
mortgagor  has  been  misled  in  reference  to  the  fore- 
closure of  the  mortgage  and  in  consequence  there- 
of did  not  attend  the  sale,  re-sale  will  be  ordered. 

Tripp  v.  Coofc,  26  Wend.  143.  1O39 

Release  of  mortgage  by  one  of  two  trustees  is  in- 
sufficient. 

Fan  Ren&selaer  v.  Akin,  22  Wend.  549,          229 

But  when  treated  as  valid  by  assignee  of  trustees, 

all  deriving  title  from  such  assignees  are  estopped 

from  questioning  its  validity.    Idem.  229 

MOTIONS  AND  ORDERS. 

Where  plaintiff  stipulated  to  try  and  to  pay  costs, 
after  notice  of  motion  for  judgment  as  in  case  of 
nonsuit,  defendant  cannot  renew  motion  until  after 
demand  of  taxed  bill  and  refusal  to  pay. 

Howard  v.  McKnight,  25  Wend.  688,  99O 

On  application  to  set  aside  judgment  entered  on 
report  of  referees  and  for  leave  to  move  to  set  aside 
report  on  the  merits,  where  defendant  has  omitted 
to  obtain  stay,  court  will  look  into  whole  case  and 
grant  or  refuse  motion  as  justice  may  require. 

Clark  v.  Fairchild,  22  Wend.  576,  239 

Default  entered  after  expiration  of  order  to  stay, 
and  before  motion  for  consolidation  was  made,  held 
regular,  as  defendant  ought  to  have  pleaded  before 
making  motion  for  consolidation. 

Jenkins  v.  Bloodgood,  22  Wend.  645,  262 

Order  to  correct  void  order  is  a  nullity. 

People  v.  J's  of  Suffolk,  24  Wend.  249,  599 

Where  order  of  commissioners  of  highways  is  a 
nullity,  remedy  of  parties  aggrieved  is  by  impeach- 
ing it  collaterally  or  by  certiorari  directed  to  com- 
missioners; appeal  does  not  lie.  Idem.  599 

Orders  by  judges  of  N.  Y.  C.  P.  or  recorder  of  N. 
Y.  in  suits  in  Supreme  Court  are  made  by  them  as 
Supreme  Court  Commissioners;  the  fact  that  they 
were  made  during  sickness,  or  absence  of  circuit 
judge  when  not  stated,  will  be  intended. 

TaUmadoe  v.  Teller,  22  Wend.  646,  203 

A  second  order  for  time  made  by  them  may  be 
treated  as  a  nullity.  Idem.  263 

An  ex  parte  order  to  stay  proceedings  cannot  be 
disregarded,  though  its  effect  be  to  throw  a  cause 
over  two  circuits,  remedy  of  party  is  to  obtain  a 
revocatur. 

Starr  v.  Francis.  22  Wend.  633,  258 

Where  there  is  unreasonable  delay  in  perfecting 
title  after  sale  of  real  estate  by  master  under  decree 
in  partition  suit,  an  order  to  compel  purchaser  to 
perfect  the  purchase  will  not  be  made. 

Jackson  v.  Edward*,  22  Wend,  498,  211 

What  is  unreasonable  delay,  see    Idem.  211 

Where  a  favor  is  granted  to  a  party  on  condition, 
he  must  at  his  peril  take  notice  of  order  of  the 
court,  without  waiting  to  be  served  with  a  copy  of 
the  rule. 

WiUink  v.  Renwick,  22  Wend.  608,  250 

MUNICIPAL  CORPORATIONS. 

Common  council  are  liable  to  action  on  the  case, 
for  neglect  to  take  the  proper  proceedings  to  collect 
sums  assessed  upon  persons  benefited  in  street 
cases. 

McCnllough  v.  Mayor,  etc.,  of  Brooklyn,  23 
Wend.  458,  432 

Common  council  of  cities  incorporated  subse- 
quent to  Jan.  1. 1830,  have  no  power  to  limit  the 
number  of  commissioners  of  deeds  to  be  appointed 
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in  such  city,  and  an  appointment  of  commissioners 
by  Governor.on  adoption  of  resolution  by  common 
council  limiting  the  Dumber,  is  not  valid. 

People  v.  Salisbury,  24  Wend.  409,  654 

The  Act  of  April  23, 1835.  authorizing  appointment 
of  commissioners  to  layout  streets,  etc.,  in  Hn><>k- 
lyn  conferred  exclusive  power  on  them  to  lay  out 
streets,  etc.,  and  acts  of  common  council  relative  to 
widening  streets,  not  in  conformity  to  their  doings, 
are  void. 

Mayor  of  Brooklyn  v.  Meserole,  26  Wend. 

132,  1 036 

Until  aldermen  newly  elected  are  sworn  into  of- 
fice, acts  of  predecessors  are  valid. 

Elmendorf  v.  Mayor,  etc.,  of  N.  Y.,  25  Wend. 
693,  991 

Where  statute  requires  assessment  on  all  houses 
and  lots  benefited,  in  proportion  to  advantage 
which  each  shall  be  deemed  to  have  acquired,  the 
assessment  on  owner  of  a  lot  is  not  limited  to  ex- 
Dense  incurred  in  front  of  his  particular  lot,  but 
may  be  extended  to  his  proportion  of  the  whole  ex- 
pense. 

Ex  parte  Mayor,  etc.,  of  Albany,  22 

Wend.  277.  368 

Whether  commissioners  of  estimate  and  assess- 
ment appointed  in  reference  to  contemplated  im- 
provement, are  to  apportion  rent  where  a  portion 
of  demised  premises  are  taken,  see 

Gillespie  v.  Mayor,  etc.  ofN.  Y.,  23  Wend. 

643,  497 

NEGLIGENCE. 

Owner  of  land,  over  which  highway  passes,  dig- 
ging and  bridging  race-way  across  the  highway  is 
liable  to  one  injured,  in  consequence  of  bridge  be- 
ing out  of  repair. 

Dygert  v  Schenck,  23  Wend.  446,  428 

NEW  TRIAL. 

On  motion  for  new  trial  by  defendant  in  eject- 
ment, he  is  not  allowed  to  object  that  plaintiff  failed 
to  show  title  in  himself,  if  such  objection  was  not 
raised  at  the  trial. 

Thurrnan  v.  Cameron,  24  Wend.  87,  542 

Recovery  in  ejectment  and  possession  thereunder, 

is  bar  to  action  by  one  relying  merely  upon   prior 

possession,  but  if  such  defense  is  not  relied  on  at 

trial  it  is  inadmissible  on  motion  for  new  trial. 

Ryerssv.  ^Yheeler,  25  Wend.  437,  900 

Where  proof  of  certain  facts   is  necessary   to 

maintenance  or  defense  of  suit,  on  motion  for  new 

trial,  their  absence,  in  case  made  on  which  to  move 

for  new  trial,  cannot  be  insisted  on. 

Holhrook  v.  Wight,  24  Wend.  169,  571 

If,  on  application  for  insurance,  facts  transpired 
to  put  the  applicant  upon  inquiry  as  to  authority 
of  agent,  they  should  nave  been  submitted  to  the 
jury,  and  cannot  be  urged  on  bill  of  exceptions  in 
support  of  motion  for  a  new  trial. 

Liahtbody  v.N.  Am.  Ins.  Co.,  23  Wend.  18,  278 
On  defense  of  usury,  where  plaintiff  obtains  ver- 
dict, and  there  is  room  for  doubt  as  to  the  truth  of 
the  defense,  new  trial  will  not  be  granted,  although 
the  court,  sitting  as  jurors,  would  have  found  for 
defendant. 

Mansfield  v.  Wheeler.  23  Wend.  79,  299 

New  trial  granted  for  surprise,  where  witness 
duly  subpoenaed,  under  whom  plaintiff  claims  title 
to  note  sued  on,  at  the  moment  of  trial,  absents  him- 
self, so  that  defendant  cannot  have  benefit  of  his 
testimony. 

Tilacn  v.  Gardiner,  25  Wend.  663,  981 

Where  grantor's  declarations  made  after  deed  by 
him,  are  admitted  in  evidence,  new  trial  will  not  be 
granted  on  case  made,  when  it  is  apparent  the  re- 
sult was  not  affected  thereby ;  contra  on  bill  of  ex- 
ceptions. 

Northrop  v.  Wright,  24  Wend.  221,  589 

Where  general  verdict  is  found  for  defendant  in 
replevin,  who  pleads  non  cepit  and  property,  new 
trial  will  be  granted,  where  from  evidence  it  is  man- 
ifest property  was  in  plaintiff,  regardless  of  plea  of 
non  cepit. 

Green  v.  Burke,  23  Wend.  490,  443 

Judge  charged  as  matter  of  law.that  a  charge  im- 
puting to  officer  misconduct  in  certifying  that  oath 
was  administered  when,  in  fact,  it  was  not,  and 
arross  violation  of  oath  of  office  for  purpose  of  ruin- 
Ing  another,  was  libelous;  held  error,  as  the  question 
in  what  sense  words  were  used  should  have  been 
submitted  to  the  jury,  and  new  trial  granted. 

Dolloway  v.  TurrUl,  26  Wend.  383,  1116 

Where  interest  on  loss  insured  is  improperly  al- 

WEND.  22,  23,  24,  25,  26. 
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lowed,  verdict  not  set  aside,  but  plaintiff  allowed  to 
remit. 

McLaughlin  v.  Wash.  Co.  Mut.  Ins.  Co., 

23  Wend.  525,  456 

Where  judge  charges  as  to  influence  of  proof  of 
.good  character  in  doubtful  case,  and  then  calls  at- 
tention of  jury  to  want  of  such  proof  in  case  before 
them,  held,  ground  of  new  trial. 

People  v.  White,  24  Wend.  520,  693 

Rev'g  S.  C.,  22  Wend.  167,  97 

Misdirection  of  j  udge,  from  which  party  complain- 
ing sustained  no  injury  is  not  ground  for  setting 
aside  verdict  on  a  case  made. 

Mansfield  v.  Wheeler,  23  Wend.  79,  299 

Party  cannot  have  a  new  trial  on  ground  of  er- 
roneous decision,  where  it  is  manifest  he  was  not 
Injured  thereby. 

Westlake  v.  Df.Graw,  25  Wend.  669,  105 

On  bill  of  exceptions,  new  trial  granted  for  ad- 
mission of  irrelevant  testimony,  if  chances  are 
•equal  that  it  might  have  had  injurious  tendency  on 
minds  of  jury. 

Farmers'  &M.  Bk.  v.  Whinfield,  24  Wend. 

419,  658 

On  a  case,  when  plainly  seen  that  no  injury  could 
have  resulted,  court  exercises  a  discretion. 

Idem.  658 

Where  it  is  manifest  from  finding  of  jury  that,  in- 
justice has  not  been  done, verdict  notsetaside,  even 
on  biH  of  exceptions,  for  misdirection  of  judge  as  to 
measure  of  damages,  where  from  generality  of 
•charge  jury  might  have  received  an  erronqpus  im- 
pression. 

Potter  v.  Hopkins,  25  Wend.  417,  893 

NEW  YORK  CITY. 

One  whose  property  has  been  destroyed  in  N.  Y. 
City  by  order  of  city  officers  to  prevent  spread  of 
fire,  is  entitled  to  damages  for  its  full  value  and  in- 
terest from  time  of  destruction,  without  deduction 
of  amount  insured. 

Mayor,  etc.,  of  N.  Y.  v.  Pentz,  24  Wend. 
,  668,  744 

Mayor  and  aldermen  of  N.  Y.  City  are  ex  offlcio 
members  of  the  Court  of  C.  P.  and  courts  of  general 
-sessions.  So  held  in  Court  of  Errors,  affirming,  by 
equally  divided  vote,  S.  C.  in  court  below. 

People  v.  Manor,  etc.,  of  N.  Y.,  25  Wend. 

9,  751 

Statute  requiring  ayes  and  noes  to  be  taken  on 
passage  of  resolution  by  city  council  as  to  widen- 
ing and  grading  streets,  is  merely  directory,and  not 
necessary  to  its  validity. 

Elmendorf  v.  Mayor,  etc.,  of  N.  Y.,  25 

Wend.  693,  991 

Lessee  of  building  destroyed  by  authority  to  pre- 
vent spread  of  fire,  cannot  claim  damages  for  goods 
which  were  in  his  possession  as  factor  or  conimis- 
siou  merchant,  or  merely  on  storage. 

Stone  v.  Mayor,  etc.,  of  N.  Y.,  25  Wend. 
157,  802 

NONSUIT. 

Nonsuit  may  be  granted  after  evidence  has  been 
given  on  both  sides. 

Jansen  v.  Acker,  23  Wend.  480,  44O 

In  suit  by  third  person  against  an  officer  for  tak- 
ing property  by  virtue  of  an  execution,  the  officer, 
to  protect  himself,  is  bound  to  show  judgment  as 
well  as  execution.  Idem.  440 


OFFICE  AND    OFFICER. 

See  SHERIFF  AND  CONSTABLE. 

Whether  judges,  other  than  those  who  are  ap- 
pointed by  Governor  and  confirmed  by  Senate,  can 
•exercise  the  power  of  appointment  of  district  at- 
torneys or  removal  of  justices  of  peace,  soe, 

People  v.  Mayor,  etc.,  of  N.  Y.,  25  Wend.  9,    751 

Aff' g  by  equally  divided  vote,  S.  C.  below. 

Idem.  "51 

Power  of  appointment  and  removal  was  given  to 
two  bodies  acting  jointly,  on  request  of  one  for  a 
joint  meeting ;  in  case  of  appointments  each  body 
was  to  meet  and  make  nominations,  and  if  nomina- 
tions agreed,  person  to  be  considered  appointed,  if 
not.  bodies  must  proceed  and  elect  by  majority  on 
Joint  ballot  on  the  persons  nominated.  The  bodies 
met  jointly  for  other  purposes,  but  while  assembled, 
officers  were  removed  and  others  appointed  by  ma- 
jority of  the  whole  number  on  joint  ballot,  though 

WEND.  22,  23.  24,  25,  26. 


one  body  withdrew  and  refused  to  proceed,  held, 
appointments  and  removals  were  valid 

FFMtotfda  v.  People,  26  Wend.  634,  1195 

Rev  g  People  v.  WhitexUles.  23  Wend.  9,  275 

.Police  justice  cannot  constitutionally  be  appoint- 
ed by  common  council  of  a  city,  though  authority 
to  make  such  appointment  is  given  by  Act  of  the 
Legislature. 

People  v.  Kane,  23  Wend.  414,  417 

The  Legislature,  under  the  15th  section  of  the  4th 

article  of  the  Constitution,  have  power  to  direct  the 

mode  of  appointment  of  justices  of  the  peace  for 

cities.    People  v.  Kane,  23  Wend.  414,  overruled. 

Clark  v.  People,  26  Wend.  599,  1 144 

A  constable,  though  an  officer  de facto,  cannot  pro- 
tect himself  on  that  ground;  his  acta  are  valid  only 
as  to  third  persons. 

Green  v.  Burke,  23  Wend.  490,  443 

A  public  officer  intrusted  with  receipt  and  dis- 
bursement of  public  funds,  is  not  responsible  for 
money  stolen  from  bis  office,  where  there  is  no  Im- 
putation of  negligence  or  other  default  on  his  part. 
Sup'rs  of  Albany  Co.  v.  Dorr,  25  Wend. 

440,  9O1 

Covenant  to  sheriff,  by  receiptor  of  goods,  to  de- 
liver them  to  sheriff  on  request  or  pay  the  debt,  is  a 
valid  obligation  within  the  statute  declaring  void  all 
bonds,  etc.,  taken  by  officer  by  color  of  his  office  in 
any  case  or  manner  other  than  provided  by  law. 

BurraU.  v.  Acker,  23  Wend.  606.  484 

The  statute  does  not  avoid  securities  which  are 
valid  at  common  law;  it  affects  only  those  which 
are  taken  colore  nfflcii—i.  e.,  uudeiipretense  of  au- 
thority and  corruptly.  Idem.  484 
County  clerk  is  not  entitled  to  compensation  for 
continuing  general  indexes  of  names  of  grantors, 
grantees,  mortgagors  and  mortgagees  in  books  of 
records,  etc. 

People  v.  Sup'rs  of  Dutches*.  24  Wend.  181,  575 
Authority  of  deputy  county  clerk,  discharging 
duties  of  clerk  after  his  death,  ceases  on  appoint- 
ment by  Governor  of  another  person  to  execute  the 
duties  of  the  office  until  vacancy  is  supplied  by  an 
election. 

People  v.  Fisher,  24  Wend.  215,  587 

OYER. 

Party  bound  to  give  oyer  of  deed  must  give  true 
copy  of  all  indorsements,  etc.,  so  that  his  adversary 
may  have  same  view  of  the  matter  as  if  deed  bad 
been  brought  into  court. 

Fan  Renxselaer  v.  Poucher,  24  Wend.  316,    62* 

Only  parties  or  privies  are  bound  to  give  oyer.and 
privies  who  became  such  by  acts  of  others  or  mere 
operation  of  law  are  not  bound  to  give  oyer. 

Idem.  622 

Oyer  must  precede  matter  of  defense  whether 
that  be  by  plea  or  demurrer;  after  general  demur- 
rer, oyer  cannot  be  craved  and  special  demurrer  as- 
signed. 

Dufau  v.  Wright,  25  Wend.  636,  971 

A  defendant  seeking  to  avail  himself  of  the  con- 
dition of  a  bond,  must  crave  oyer  and  set  forth  the 
bond  and  condition  in  his  plea :  otherwise  it  is  no 
part  of  declaration,  although  oyer  has  been  given 
with  the  declaration. 

Allen  v.  Bishop,  25  Wend.  414,  892 

OYER  AND  TERMINER,  COURTS 
OF. 

Where  oyer  and  terminer  is  held  by  circuit  judge, 
associate  judge  of  C.  P.  and  two  aldermen  in  N.  Y. 
City,  and  circuit  judge  retires  during  progress  of 
trial  and  does  not  return  during  its  continuance, 
held,  conviction  not  thereby  rendered  irregular. 

People  v.  White,  22  Wend.  167,  97 

But,  see,  S.  C.  reversed  in  error,  24  Wend.  530, 993 
Associate  judge  of  C.  P.  in  New  York  Citv  has  au- 
thority, two  aldermen  being  associated  with  him, to 
hold  Court  of  Oyer  and  Terminer  in  that  city. 

Idem.  »7 


PARENT  AND  CHILD. 

Generally  father  entitled  to  custody  of  minor 
children,  but  when  child  is  of  tender  age  and  of  del- 
icate and  sickly  habit,  peculiarly  requiring  a  moth- 
er's care,  it  will  not  be  taken  from  her  custody  by 
haheax  corpu*;  especially  where  mother  is  better 
qualified  to  discharge  the  parental  authority. 

Mercein  v.  People,  25  Wend.  64,  7  7O 
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PARTIES. 

An  action  may  be  maintained  in  name  of  one  of 
two  partners  of  a  law  linn,  where  the  particular 
business,  respecting:  which  suit  is  brought,  is  uni- 
formly transacted  in  name  of  partner  suing. 

Platt  r.  Halcn,  23  Wend.  456.  432 

Ejectment  cannot  be  brought  by  a  committee  of 
the  person  and  estate  of  imbecile,  appointed  in  de 
lunatico  inqulrendo  proceedings. 

Petrie  v.  ShOMMlMr,  24  Wend.  85,  541 

Action  against  an  association  formed  under  the 
General  Banking  Law,  may  be  in  name  of  such  as- 
sociation or  in  such  name  and  that  of  the  president, 
but  the  contract  must  be  stated  to  have  been  made 
by  the  bank  under  its  name. 

DelaHdd  v.  Kinney.  24  Wend.  345,  632 

It  is  not  necessary  to  allege  that  the  notes  were 
signed  by  the  president,  etc.;  allegation  in  general 
terms  that  association  made  the  contract,  is  suffi- 
cient. Idem.  632 

Assianptnl  lies  against  real  parties  plaintiff,  to  re- 
cover back  money  paid  on  judgment  subsequently 
reversed,  where  suit  was  prosecuted  in  name  of 
nominal  plaintiff. 

Maghee  v.  Kellogg,  24  Wend.  32,  523 

A  general  assignee  cannot  maintain  suit  against 
one  to  whom  assignor  had  transferred  a  note  as 
collateral  security,  for  money  received  thereon, 
without  previous  notice  of  assignment  and  demand 
of  surplus. 

Scars  v.  Patrick,  23  Wend.  528,  45  7 

Where  one  of  plaintiffs  in  judgment  has  become 
insolvent  and  made  assignment  for  benefit  of  cred- 
itors, in  suit  on  judgment,  his  assignee  must  be 
joined  with  the  solvent  plaintiff. 

WWink  v.  Remcick,  23  Wend.  63.  294 

County  superintendents  of  poor  cannot  maintain 
action  against  putative  father  of  bastard  on  prom- 
ise made  to  supervisor  of  town  in  which  child  was 
born,  unless  shown  that  the  supervisor  in  obtaining 
promise,  acted  at  request  or  with  privity  of  county 
superintendent. 

Birdxatt  v.  Edgerton,  25  Wend.  619,  965 

Where  reversion  Is  severed  by  death  of  lessor  and 
a  descent  to  his  heirs  at  law,  the  rent  will  be  appor- 
tioned, and  heirs  may  separately  bring  actions  for 
their  respective  shares. 

Cole  v.  Patterson,  25  Wend.  456,  9O7 

One  heir  may  bring  action  against  tenant  or  as- 
signee who  has  obtained  release  from  co-heir. 

Idem.  907 

Action  for  money  had  and  received,  not  sustained 
by  board  of  supervisors  against  a  town  supervisor, 
for  moneys  allowed  as  damages  to  owner  for  land 
taken  for  a  highway  i  collected  on  warrant  and  paid 
over  to  such  supervisor,  and  by  him  paid  to 
owner  before  directed  to  do  so  by  the  board  of  su- 
pervisors. 

Sup'rs  of  Dutches*  v.  Sinxnn,  24  Wend.  387,    64 7 

One  of  several  defendants  may  bring  error  and 
assign  infancy  as  error  in  fact,  but  writ  may  be 
quashed  at  any  time  before  joinder  in  error;  court, 
however,  may  permit  suit  to  proceed  on  the  steps 
prescribed  by  statute  being  taken  to  procure  sever- 
ance of  parties. 

Fenner  v.  Bettner,  22  Wend.  621,  254 

PARTITION. 

During  continuance  of  tenancy  by  courtesy,  pa- 
rol  partition  followed  by  possession  and  occupation 
for  30  years,  is  good  and  will  be  enforced  against 
stranger  to  title. 

Ryerss  v.  Wheeler,  25  Wend.  434.  899 

A  parol  partition  of  lands  followed  by  possession 
and  occupation  in  conformity  to  it,  for  a  period  of 
30  years,  is  valid  and  operative.  Idem.  899 

PARTNERSHIP. 

On  dissolution  of  partnership,  actual  notice  must 
be  brought  home  to  all  persons  with  whom  the  firm 
has  had  dealings;  notice  in  newspaper  taken  by 
such  persons  is  insufficient. 

Vernon  v.  Man.  Co.,  22  Wend.  183,  103 

Bank  which  discounted  firm  note  which  was  re- 
peatedly renewed  held  entitled  to  actual  notice. 

Idem.  1O3 

Partner  may  maintain  covenant  against  his  co- 
partner for  breach  of  covenant  in  relation  to  part- 
nership transaction. 

Glover  v.  Tuck,  24  Wend.  153,  565 

In  publication  of  terms  of  limited  partnership, 
mistake  in  names  of  partners  as  "Argale"  for 
"Argall",  will  not  vitiate  publication. 

Bowen  v.  ArgaU,  24  Wend.  496,  685 
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Publication  in  dally  paper  once  in  each  week  for 
six  successive  weeks,  the  first  being  within  seven 
days  after  registry.is sufficient,  and  ia  a  compliance 
with  statute  that  same  be  published  immediately. 

Idem.  685 

Assignment  by  partnership,  preferring  special 
partner,  does  not  convert  him  into  a  general  part- 
in  r  and  render  him  liable  accordingly,  regardless 
whether  such  preference  is  forbidden  or  not. 

Idem.  <;*.-, 

Agreement  by  one  to  pay  his  copartner  for  his 

personal  attention  to  the  business  may  be  enforced 

in  aasumimt,  although  articles  of  copartnership  are 

under  seal  and  provide  for  such  payment. 

Paine  v.  Thachcr,  25  Wend.  460,  905 

One  partner  may  by  instrument  under  seal  au- 
thorize third  person  to  discharge  debt  due  the  firm. 
Evans  v.  Wells,  22  Wend.  324,  161 

Accommodation  note  to  partnership,  transferred 
in  firm  name  for  sole  benefit  of  partner  procuring  it, 
is  binding  on  other  member  of  firm  in  hands  of 
third  indorsee;  on  his  showing  he  received  it  la  good 
faith  and  for  valuable  consideration. 

Bk.  nf  St.  Albans  v.  Gillitand,  23  Wend. 

311,  381 

Without  special  agreement  one  partner  has  no 
claim  on  copartner  for  services  bestowed  in  busi- 
ness of  the  firm,  and  count  in  declaration  setting 
up  such  claim  and  alleging  promise  to  pay,  without 
averring  that  services  were  rendered  at  request  of 
defendant,  is  bad. 

Paine  v.  Thacher,  25  Wend.  450,  9O5 

TJndef  execution  against  individual  partner,  sher- 
iff may  seize  entire  partnership  effects,  and  sell  such 
partner's  interest,  and  purchaser  becomes  tenant  in 
common  with  other  partners  and  takes  subject  to- 
account  between  the  partners  and  to  equitable 
claims  of  creditors  of  firm  in  name  of  other  partner. 
Phillips  v.  Cook,  24  Wend.  389,  648 

PATENTS. 

In  transfer  of  right  to  vend  an  improvement  in 
patent  within  prescribed  limits,  the  original  inven- 
tion must  be  described  with  sufficient  particularity* 
to  enable  persons  of  competent  skill  to  construct 
and  apply  the  improvement. 

Harmon  v.  Bird,  22  Wend.  113,  78- 

PAYMENT. 

Non-payment  of  rent  for  24  years,  will  not  justify 
presumption  of  payment  or  release  or  extinguish- 
ment, where  circumstances  exist  tending  to  excuse 
delay  in  demanding  rent. 

Cole  v.  Patterson.  25  Wend.  456,  9OT 

Draft  or  bill  of  exchange  upon  third  pereon,when 
stipulated  to  be  received  in  full  satisfaction  of  debt 
when  paid,  is  prinia  facie  evidence  of  payment  of 
original  debt,  and  in  action  on  original  debt,  credit- 
or must  show  diligence  in  obtaining  payment  of  the 
bill  and  notice  of  non-payment  or  excuse  for  pre- 
sentment, and  produce  bill  to  be  canceled  on  trial. 

Dayton  v.  Trutt,  23  Wend.  345,  39* 

PAUPERS. 

Where  pauper  is  removed  from  one  county  to  an- 
other without  legal  authority,  superintendents  of 
poor  of  latter  county  cannot  maintain  action 
against  those  of  the  former,  for  his  support,  where 
such  removal  was  made  without  Intent  to  charge 
the  latter  county. 

Coe  v.  Smith,  24  Wend.  341,  631 

PHYSICIANS. 

Physican  may  maintain  action  for  medical  ser- 
vices, although  he  has  neglected  to  deposit  a  copy 
of  his  license  in  clerk's  office  of  the  county  of  which 
he  is  a  resident. 

I^inch  v.  Gridlejf,  25  Wend.  469,  91* 

Physician  may  maintain  action  for  services  ren- 
dered by  him  in  his  prolession. 

McPherson  v.  Cheadell,  24  Wend.  15,  517 

Legislative  Acts  regulating  practice  of  physic  and 
surgery,  effect  of,  see  Idem.  617 

PLEADINGS. 

See  SLANDER  AND  LIBEL. 

Where  an  act  or  number  of  acts  is  to  be  done  by 
plaintiff  as  condition  precedent,  he  must  show  ia 
pleading,  precisely  what  he  has  done  by  way  of  per- 
forming them,  with  such  circumstances  as  are  ma- 
terial in  point  of  law  to  raise  the  corresponding  ob- 
ligation. 

Glover  v.  Tuck,  24  Wend.  153,  565 
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Plea  in  abatement  for  non-joinder  is  bad,  if  defend- 
ant do  not  name  all  defendants  that  should  have 
been  joined. 

Mech's  &  F.  Bk.  v.  Dakin,  24  Wend.  411,      656 

Plea  in  abatement  for  non- joinder  of  parties,  ad- 
mits plaintiff's  claim  but  not  the  amount,  and  if  de- 
fendant fails  to  establish  it,  he  cannot  prevent  ver- 
dict against  him  for  nominal  damages,  but  may 
contest  whole  or  any  part  of  plaintiff's  claim,  same 
as  on  plea  of  general  issue.  Idem.  655 

To  plea  of  molliter  manus  imposuit  in  action  of 
assault  and  battery,  plaintiff  may,  under  genera 
replication  of  de  wijwria.recover  damages  for  excess 
of  force  used  by  defendant ;  excess  of  force  used 
need  not  be  specially  pleaded. 

Bennett  v.  Appleton,  25  Wend.  371,  876 

In  assumpsit  against  officers  of  municipal  corpo- 
rations for  amount  awarded  for  lands  taken  in  open- 
ing streets,  payment  by  persons  benefited,  of  the 
sums  assessed  upon  them,  must  be  averred. 

McCullough  v.  Mayor,  etc.,  of  Brooklyn,  23 

Wend.  458,  433 

Declaration  in  action  on  bill  of  exchange,  described 
plaintiff  as  president  of  a  banking  corporation  and 
failed  to  allege  title  to  bill  or  that  promises  were 
made  to  bank  in  its  business  name,  and  also  con- 
tained common  counts ;  held,  on  demurrer  to  plea 
to  common  counts  in  bar  of  company's  right,  that 
such  plea  did  not  affect  plaintiff's  rights  and  he 
was  entitled  to  judgment. 


°f 


GHUet  v.  Hutchinson's  Admrs.,  24  Wend. 


576- 


Hunt  v.  VanAlstyne,  25  Wend.  605, 


9f*1 

In  action  on  instrument  containing  mutual  cove- 
nants, with  averment  of  tender  of  performance, 
non-performance  of  covenants  on  part  of  plaintiff 
is  inadmissible  in  bar. 

Traver  v.  Halsted,  23  Wend.  66,  295 

Without  special  agreement,  one  partner  has  no 
claim  on  copartner  for  services  bestowed  in  busi- 
ness of  the  firm,  and  count  in  declaration  setting  up 
such  claim  and  alleging  promise  to  pay,  without 
averring  that  services  were  rendered  at  request  of 
defendant,  is  bad. 

Paine  v.  Thacher,  25  Wend.  450,  905 

In  action  on  contract  for  work  to  be  done  to  sat- 
isfaction of  the  other  party  and  that  of  third  par- 
ties, plaintiff  must  aver  that  work  was  done  to  sat- 
isfaction of  arbiters  designated  in  contract. 

Butler  v.  Tucker,  24  Wend.  447,  668 

In  obligation  under  seal  for  payment  of  debt  of 
another,  it  is  not  necessary  to  set  forth  considera- 
tion. 

Bush  v.  Stevens,  24  Wend.  256,  601 

Where  covenant  is  to  pay  on  request,  special  re- 
quest must  be  alleged  in  declaration.  Idem.  6O1 
In  pleading  insolvent's  discharge  from  imprison- 
ment, it  is  enough  to  give  jurisdiction  to  officer  to 
allege  presenting  of  petition  and  schedule  required 
by  the  Act ;  averment  that  discharge  was  exhibited 
to  sheriff  while  insolvent  was  on  the  limits,  is  un- 
necessary. 

Hayden  v.  Palmer,  24  Wend.  364,  639 

Giving  of  preferences  previous  to  assignment  may 
be  urged  in  opposition  to  discharge,  but  is  no  an- 
swer to  plea  of  discharge,  though  it  appear  on  face 
of  the  plea.  Idem.  639 

Sheriff  sued  for  an  escape  cannot  avail  himself  of 
Statute  of  Limitations  without  pleading  it. 

Fairchild  v.  Case,  24  Wend.  381,  645 

In  action  against  executor  on  debt  of  testator 
where  Statute  of  Limitations  is  pleaded,  the  eight- 
een months  after  death  of  testator  are  excluded  of 
course;  and  accordingly  held,  that  general  replica- 
tion denying  that  cause  accrued  within  six  years  was 
proper. 

Hoivell  v.  Babcock,  24  Wend.  488,  682 

Same  principle  is  adopted  in  actions  by  adminis- 
trators or  executors  where  Statute  of  Limitations  is 
pleaded.  Idem.  682 

Plene  administravit  under  provisions  of  Rev.  Stats, 
relative  to  duties  of  executors  and  administrators  is 
no  longer  a  good  plea. 

Allen  v.  Bishop,  25  Wend.  414,  892 

To  sci.  fa.  quare  executionem  non  issued  against 
executors  to  revive  judgment  against  testator,  plea 
that  executors  have  not  accounted  to  surrogate  is 
not  good ;  contra  where  set.  fa.  issues  on  judgment 
against  executors. 

Clark  v.  Sexton's  Exrs.,  23  Wend.  477.          439 
Where  infancy  and  appearance  by  attorney  in- 
stead of  guardian  is  assigned  as  error,  plea  that 
plaintiff  was  of  age  at  time  of  rendition  of  judgment 
is  bad,  as  tendering  immaterial  issue. 

Gosling  v.  Acker,  25  Wend.  639,  972 

In  action  against  administrator,  count  on  promise 

by  intestate  cannot  be  joined  with  promise  by  ad- 

WEND.  22,  23,  24,  25,  26. 


coT,n?  »n8n  VnhCt  cont™cts  cannot  be  set  out  in  one 
count,  and  the  same  breach  alleged  to  both  Held 
that  declaration  upon  indenture  of 


Handy  r.  Chatfleld.  23  Wend.  35, 


wi    no      eeat  recovery. 

r»    HaUeran  v.  Field,  23  Wend.  38,  286 

Debt  on  bond  may  be  joined  with  debt  on  judg- 


ment. 


Lovett  v.  Pell.  22  Wend.  369, 
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.r-   ., however,  causes  to  be  joined  must 

7demame         and  8ame  klnd  of  -ludtfmeut, 

m!£  ^n«°?  °nh  Jud»ment  against  two  joint  debtors, 
only  one  ot  whom  was  served,  other  evidence  than 
f!rv,Uri  Kmen Vs  necesfarv  as  against  the  debtor  not 
served  who  pleads  nul  teil  record. 

Mervinv.Kumbel,23V?en<1.293,  374 

Plea  by  such  defendant  that  he  had  not  been 
served  with  process  in  suit  in  which  judgment  was 
recovered,  that  he  had  not  notice  of  the  suit,  nor 
appeared  therein,  is  not  a  proper  plea.  Idem.  374 
In  action  against  several  defendants  as  partners, 
where  only  one  is  brought  into  court,  joint  liability 
of  all  need  not  be  shown. 

Halliday  v.  McDougall,  22  Wend.  264,  ISO 

ml  debit  cannot  be  pleaded  to  action  of  debt  on 
judgment  rendered  in  a  court  whose  records  import 
absolute  verity :  it  may  be  pleaded  to  actions  upon 
foreign  judgments,  or  judgments  rendered  in  jus- 
tice courts. 

Wheaton  v.  Fellows,  23  Wend.  375,  4O3- 

Upon  plea  of  non  est  factum  in  action  on  deed  for 
breach  of  covenants  therein,  or  on  bond  or  other 
sealed  instrument,  plaintiff  is  bound  to  show  it  to  be 
the  instrument  of  the  party  prosecuted,  and  in  case 
of  alteration,  it  must  be  satisfactorily  explained. 

•Herrick  v.  Malin,  22  Wend.  388,  174 

So  also  in  action  on  bill  of  exchange  or  promisso- 
ry note,  alteration  must  be  explained  by  plaintiff. 

Idem.  i 74 

Notice  of  special  matter  intended  to  be  insisted 
on  at  trial  is  good,  if  it  fairly  apprise  plaintiff  of 
material  facts  upon  which  defendant  means  to 
insist. 

Edwards  v.  demons,  24  Wend.  480,  6791 

In  replevin  where  innkeeper  sets  up  lien  for 
ieeping  of  horses  left  with  him,  averment  that  at 
;he  time  he  was  an  inn  keeper  and  as  such  received 
:he  horses,  is  equivalent  to  averment  that  person 
eaving  the  horses  was  a  traveler  or  guest. 

Peet  v.  McGraw,  25  Wend.  653,  977 

In  replevin,  plea  of  tortious  eviction  to  avowry  for 
rent  is  not  supported  by  proof  of  entry  by  virtue  of 
summary  proceedings. 

McCarty  v.  Hudson,  24  Wend.  291,  613 

To  entitle  tenant  to  avail  himself  of  entry  by  sum- 
mary proceedings  in  bar  of  distress  for  rent,  he 
should  specially  plead  landlord's  resort  to  such 
remedy,  he  is  not  entitled  to  judgment  in  replevin 
on  verdict  finding  such  entry,  where  he  pleads  tor- 
tious eviction.  Under  such  verdict,  landlord  is  en- 
titled to  judgment  non  obstanteveredicto. 

Idem.  613 

Notice  of  justification  of  charge  of  slander  must 
in  substance  be  as  definite  as  the  plea,  though  it 
need  not  partake  of  its  formal  technicality. 

Bitsell  r.  Cornell,  24  Wend.  354,  635 

In  declaration  in  slander,  charging  defendant  with 
having  adopted  certain  slanderous  words  used  by 
another,  the  words  spoken  in  the  first  instance  must 
be  set  forth  ;  averment  that  charge  imputed  to 
plaintiff  the  crime  of  perjury,  is  insufficient. 

Bloving  v.  Davin,  24  Wend.  100.  647 

Where  glanderous  charge  may  be  collected  from 
words  themselves  or  from  general  scope  of  the  pub- 
lication, it  is  unnecessary  to  make  any  averment  08 
to  circumstances,  to  supposed  existence  of  which 
the  words  relate. 

Croswell  r.  ITeerf,  25  Wend.  621.  966 

Innuendoes  and  averments  are  unnecessary  where 
slanderous  meaning  is  apparent  on  face  of  declara- 
tion, and  if  introduced  may  be  rejected  as  surplus- 
age.   Idem.  969 
A  plea  of  privileged  communication,  omitting  to 
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deny  falsehood  and  malice  of  the  charge  and  not  in- 
sisting1 upon  probable  cause,  is  bad. 

O'Donaghue  v.  AT  Govern,  23  Wend.  28,        281 

Under  general  issue,  defendant  may  require  proof 

of  want  of  probable  cause.    Idem.  281 

Where  declaration  in  trespass   specifies  articles 

taken,  a  justification  enumerating  articles  is  bad  if 

it  omit  any  articles  specified  in  the  declaration. 

Stern/ 1>.  Schuuler,  23  Wend.  487,  442 

Defendant  in  trespass  cannot  group  two  counts 

alleging  two  separate  closes  by  averring  them  to  be 

the  same.but  must  either  Justify  as  to  both,  or  plead 

not  guilty  as  to  one  and  justify  as  to  the  other. 

Idem.  442 

POWERS. 

Estate  granted  during  joint  lives  of  husband  and 
wife,  with  power  to  wife  of  appointing  fee  by  deed 
or  will.or  in  case  of  her  death  before  husband  with- 
out executing  such  power,  the  estate  to  go  to  her  is- 
sue or  her  right  heirs,  she  taking  absolute  fee  if  she 
survive  her  husband  ;  held,  that  the  only  way  of  di- 
vesting children's  interests  was  by  deed  duly  ac- 
knowledged or  by  will. 

Jackson  v.  Edwards,  22  Wend.  498,  211 

Where  authority  is  conferred  by  law  upon  three 
persons  to  do  a  public  act,  the  concurrence  of  a  ma- 
jority is  a  valid  execution  of  the  power  when  all  at- 
tend and  take  part  in  the  transaction. 

Woolsey  v.  Tompkins,  23  Wend.  324,  385 

Where  power  is  given  to  one  by  deed  or  will  or 
conferred  by  Act  of  Legislature,  or  where  personal 
trust  or  confidence  is  reposed  in  an  agent,  and  es- 
pecially where  the  exercise  of  the  power  calls  for 
judgment  or  discretion,  the  power  cannot  be  dele- 
gated unless  there  is  a  special  power  of  substitu- 
tion. 

Lyon  v.  Jerome,  26  Wend.  485,  1148 

Power  of  attorney  authorizing  the  execution  of 
mortgages,  bonds,  warrants,  bills,  notes,  etc.,  and 
generally  to  do  all  things  whatsoever  relating  to 
the  concerns  and  business  of  the  constituent, confers 
authority  upon  attorney  to  execute  bond  and  war- 
rant of  attorney  to  confess  judgment  for  a  liona 
fide  debt  owing  by  the  constituent. 

N.  River  Bk.  v.  Rogers,  22  Wend.  649,          263 

PRACTICE. 

Rules  of  practice  adopted  Dec.  17, 1841. 

Appendix,  28  Wend.  651,  12O1 

Plaintiff  may  deliver  notice  of  trial  with  replica- 
tion, and  may  proceed  and  take  verdict  though  de- 
murrer is  put  in  to  replication:  verdict  is,  however, 
•dependent  upon  event  of  demurrer. 

Miller  v.  Stocking,  22  Wend.  623,  255 

Where  there  is  a  fraud  upon  practice  in  retainer 
of  attorney  and  service  of  plea  resulting  in  loss  of 
trial,  the  retainer  and  plea  may  be  treated  as  nulli- 
ties and  default  entered. 

Anon.,  22  Wend.  619,  253 

Bk.  of  Buffalo  v.  Lowry,  22  Wend.  630,         257 

PRESCRIPTIVE  RIGHTS. 

Public  has  no  right  to  use  lands  of  an  individual 
AS  a  landing-place  against  his  will.  User  for  more 
than  20  years  does  not  give  such  right. 

Post  v.  Pearsatt,  22  Wend.  425,  186 

PRINCIPAL  AND  AGENT. 

State  law  authorized  issuing  of  bonds  and  stock 
for  money  borrowed  for  the  State,  and  declared  that 
they  should  not  be  sold  at  less  than  par  value ;  held, 
that  the  Legislature  alone  could  waive  such  condi- 
tion and  that  agreement  made  by  agent  that  inter- 
est should  commence  to  run  previous  to  advance  of 
money,  though  ratified  by  Governor,  rendered  the 
contract  of  sale  nugatory. 

Delafleld  v.  Illinois,  26  Wend.  192.  1O55 

Acts  and  omissions  of  principal,  which  in  the  case 
of  an  individual  would  be  deemed  sufficient  to  au- 
thorize presumption  of  consent  to  or  ratification  of 
acts  of  agent,  will  not  be  held  so  where  the  State  is 
the  principal.  Idem.  1O55 

Covenant  for  sale  of  land,  as  well  as  deed  passing 
interest  in  land,  must  be  executed  in  name  of  prin- 
cipal by  the  attorney. 

Townsend  v.  Corning,  23  Wend.  435.  424 

Where  the  principals  are  not  bound,  the  other 
party  is  discharged,  and  no  act  subsequently  done 
by  covenantor  can  bind  covenantee  without  his  as- 
sent. Idem.  424 

Agent  of  foreign  mercantile  house  who  induced 
merchant  here  to  make  shipment  of  goods  to  his 
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principal  to  be  sold  on  commission,  and  engaged 
that  insurance  should  be  effected  either  here  or  In 
Europe  on  the  property  shipped;  held,  not  personal- 
ly liable  for  breach  of  agreement  to  insure. 

A  //  kpatrtck  r  Stainer,  22  Wend.  244.  124 

Where  manner  of  doing  an  act  is  prescribed  in 
writing,  known  to  person  dealt  with,  principal  is 
not  bound  where  agent  exceeds  his  authority. 

Sandford  v.  Jfandj/,  23  Wend.  260.  362 

Where  agent's  power  is  by  written  instrument 
known  to  the  party  with  whom  contract  is  made,  it 
must  be  strictly  pursued,  and  cannot  be  enlarged 
by  evidence  of  usage. 

Delafleld  v.  Illinois,  28  Wend.  192,  1O55 

Authority  to  sell,  does  not  authorize  sale  on  credit 
unless  it  be  a  known  usage  of  trade  that  the  article 
in  question  is  ordinarily  so  sold.  Idem.  1O55 

Where  agent  is  employed  to  obtain  subscription 
to  a  project  of  forming  a  joint  stock  company  in  re- 
lation to  lands,  principal  is  liable  for  his  false  rep- 
resentation made  as  inducements  to  the  entering 
into  a  contract,  as  to  location  or  cost  of  land ;  but 
is  not  liable  for  an  expression  of  an  opinion  as  to  its 
value. 

Sandford  v.  Handy,  23  Wend.  260.  362 

When  agent  is  furnished  with  external  indicia  of 
right  to  dispose  of  property,  principal  is  bound  by 
his  acts  although  he  does  not  follow  the  secret  in- 
structions from  him. 

Cnm'l  Bk.  v.  Kortright,  22  Wend.  348,  159 

Delivery  of  policy  after  premium  paid,  by  agent 
without  knowledge  of  revocation  of  his  power  or 
of  the  intent  to  revoke,  is  good,  though  insured  was 
informed  of  the  revocation  or  intent  to  revoke. 
Lightbody  v.  N.  Am.  Ins.  Co.,  23  Wend. 
18,  278 

Death  of  principal,  held,  not  a  revocation  of 
agent's  authority  to  do  certain  specified  acts  com- 
manded by  principal,  see, 

Nicolet  v.  Ptllot,  24  Wend.  240,  596 

Action  will  not  lie  against  factor  or  agent  to  whom 
goods  are  sent  to  be  sold  at  auction,  without  de- 
mand of  proceeds  or  instructions  to  remit  before 
suit  brought;  COM tra  in  action  for  accounting. 

Conlev  v.  Bangs,  24  Wend.  203,  582 

Factor  del  credere  has  lien  on  goods  for  advances, 
and  may  maintain  action  for  non-delivery  against 
one  to  whom  they  were  consigned  to  forward  to 
factor. 

Holhrook  v.  Wight,  24  Wend.  169,  571 

Factor  or  purchasing  agent  of  two  separate  par- 
cels under  separate  orders,  when  paid  for  one  par- 
cel, has  no  lien  on  it  for  payment  for  the  other,  and 
on  his  refusing  to  deliver  it,  trover  lies. 

Bryce  v.  Brooks.  26  Wend.  367,  1111 

PROMISE. 

See  CONTRACT,  CONSIDERATION,  DEBTOR  AND 
CREDITOR. 


QUANTUM  MERUIT. 

Action  of  quantum  meruit  lies  by  counselor 
against  his  client  for  services  rendered  in  arguing  a 
cause,  notwithstanding  provisions  of  fee  bill  estab- 
lished by  statute. 

Adams  v.  Stevens,  28  Wend.  451.  1137 

Aff'g  Stevens  v.  Adams,  23  Wend.  57,  291 

QUESTIONS  OF    LAW  AND    FACT. 

Practice  of  submitting  certain  questions  to  jury 
in  case  of  fire  insurance,  approved,  see 

McMaeters  v.  West.  Co.  Jfut.  Ins.  Co.,  25 

Wend.  379,  879 

Where  in  action  between  holder  and  maker  of 
note,  if  recovery  turns  upon  question  whether  ad- 
dition was  made  in  margin  of  note  as  a  memoran- 
dum or  alteration  of  the  body  of  the  note,  question 
should  be  submitted  to  jury  if  evidence  is  conflict- 
ing. 

Nazro  v.  Fuller,  24  Wend.  374,  642 

Question  of  diligence  used  to  charge  indorser 
when  there  is  no  dispute  as  to  the  facts,  must  be  de- 
termined by  the  court. 

Rcmer  v.  Downer,  23  Wend.  620.  489 

The  question  of  intent  in  case  of  chattel  mortgage 
unaccompanied  by  actual  and  continued  change  of 
possession,  must  be  submitted  to  the  jury. 

Smith  v.  Hoe,  23  Wend.  653,  501 

Question  of  malice  is  for  the  jury,  where  words 
charged  as  slanderous  were  spoken  under  circum- 
stances which  might  entitle  them  to  be  considered 
malicious,  but  jury  should  be  charged  to  disregard 
the  testimony  unless  express  malice  is  proved. 

Lathrop  v.  Hyde,  25  Wend.  448,  904 

WEND.  22,  23,  24,  25,  20. 


GENERAL  INDEX 


xxi 


The  claim  of  privilege,  as  a  legitimate  criticism  of 
a  publication,  cannot  be  made  on  demurrer  to  dec- 
laration in  slander ;  it  is  a  question  solely  for  the 
jury. 

Cooper  v.  Stone,  24  Wend.  494,  663 

4}UO  WARRANTO. 

See  INCORPORATED  COMPANIES. 

Grant  of  right  to  build  a  bridge  across  a  public 
navigable  river;  held,  a  franchise  of  a  public  nature, 
and  that  quo  warranto  or  information  in  the  nature 
of,  would  lie  in  name  of  people  on  the  relation  of 
any  aggrieved  citizen. 

Thompsonv.  People,  23  Wend.  537,  461 

A  bond  given  for  faithful  performance  of  grant 
does  not  take  away  right  to  such  remedy. 

Idem.  461 

In  quo  warranto  for  usurping  public  franchise,  de- 
fendants placed  their  defense  on  strict  compliance 
of  statute,  and  jury  found  against  them  as  to  a  par- 
ticular provision  ;  held,  judgment  of  ouster  did  not 
necessarily  follow,  as  it  did  not  appear  inconven- 
ience or  injury  resulted  from  not  following  strict- 
ly the  provisions  of  the  statute.and  that  substantial 
performance  was  all  that  could  be  required  of  a 
•condition  subsequent,  as  in  this  case.  Idem.  461 

In  proceeding  by  information  in  nature  of  quo 
•warranto,  facts  necessary  to  be  alleged  to  show  a 
neglect  of  duty,  must  be  set  out  with  all  the  exact- 
ness of  pleading  required  in  action  for  apenalty. 
People  v.  K.  &  M.  T'p'ke  Co.,  23  Wend. 
193,  339 

Report  of  commissioners  to  view  road  and  license 
of  Governor  to  erect  toll  gates,  will  not  bar  infor- 
mation charging  non-compliance  with  terms  of  Act 
of  incorporation. 

People  v.  B.  &  R.  Tp'ke  Co.,  23  Wend.  222,     349 
People  v.  K.  &  M.  Tp'ke  Co.,  23  Wend. 

193.  339 

Neither  will  Act  extending  time  for  completion 
of  part  of  road  bar  information  ;  nor  will  such  Act 
be  deemed  a  waiver  of  breach  of  conditions  unless 
intent  of  Legislature  clearly  appears.  Idem.  339 

It  is  no  answer  to  information  that  remedy  lies  by 
private  action,  or  that  a  penalty  is  imposed  for  a 
particular  nonfeasance. 

People  v.  B.  &  R.  Tp'ke  Co.,  23  Wend.  222,     349 
People  v.  H.  &  C.  Tp'ke  Co.,  23  Wend.  254,    360 

An  information  lies  for  any  cause  of  seizure  or 
•dissolution  ;  the  remedy  is  not  limited  to  fci.  fa. 

Idem.  349 

It  is  no  cause  of  forfeiture  that  road  was  not  kept 
in  the  condition  as  originally  required,  it  must  be 
alleged  to  have  fallen  into  such  a  state  of  decay  as 
rendered  it  dangerous  or  inconvenient  to  passen- 
gers. Idem.  349 

Allegation  that  fenders  were  not  put  in  places 
where  road  was  not  of  full  width.is  insufficient  with- 
out averment  that  road  required  fenders  in  such 
places.  Idem.  349 


RAILROADS. 

Charter,  giving  railroad  company  license  to  enter 
upon  and  use  a  public  highway,  relates  only  to  the 
road,and  leaves  the  company  liable  to  consequential 
•damages  sustained  by  individuals. 

FleMier  v.  Auburn  &  S.  R.  R.    Co.,  25 
Wend.  462,  909 

Railroad  company  is  liable  to  land  owner  for  dam- 
ages resulting  from  an  embankment  raised  by  it  in 
•crossing  a  public  highway,  though  charter  gives  the 
right  to  cross  the  highway.  Idem.  909 

RECOGNIZANCE. 

That  defendant  is  not  liable  to  arrest  on  execu- 
tion on  judgment  in  cause  in  which  bail  is  given,  is 
no  defense  to  suit  of  debt  on  recognizance  of  bail; 
the  remedy  of  bail  is  to  surrender  principal  if  the 
latter  does  not  procure  exoneretur. 

Stever  v.  Somber  ger,  24  Wend.  275,  670 

REDEMPTION, 

One  equitably  entitled  to  sheriff's  deed  of  lands, 
•cannot  redeem  as  standing  in  place  of  grantee  of 
judgment  debtor  ;  the  doctrine  of  relation  does  not 
apply  to  purchaser  at  subsequent  sale  or  his  assign- 
ee—Exceptions. 

Lathrop  v.  Ferguson,  22  Wend.  116,  79 

WEND.  22,  23,  24,  25,  26. 


REFERENCE. 

Referees  in  State  court  may  award  damages  for 
non-performance  of  special  contract. 

Lee  v.  TUlotson,  24  Wend.  337,  629 

H  ferees  have  no  power  to  arrant  an  adjournment 
beyond  general  term  of  the  Supreme  Court. 

Jackson  v.  Ives,  22  Wend.  637,  259 

Reference  not  ordered  in  action  on  policy  of  in- 
surance where  defense  charges  fraud  on  part  of  in- 
sured;  party  in  such  case  is  entitled  to  trial  by  jury. 
Levy  v.  Brooklyn  F.  Ins.  Co.,  25  Wend. 
687,  989 

RELATION. 

The  doctrine  of  relation  does  not  apply  to  pur- 
chaser at  subsequent  sale  or  his  assignee— Excep- 
tionSf  SGC 

Lathrop  v.  Ferguson,  22  Wend.  116.  79 

RELEASE. 

Partial  release  from  covenant  will  not  discharge 
party  covenanting  from  performance  of  the  part 
not  released. 

Williams  v.  Dakin,  22  Wend.  201,  1O9 

Release  of  mortgage  by  one  of  two  trustees  is  in- 
sufficient. 

Van  Rensselaer  v.  Akin,  22  Wend.  549,         229 

But  when  treated  as  valid  by  assignee  of  trustees, 
all  deriving  title  from  such  assignees  are  estopped 
from  questioning  its  validity.  Idem.  229 

REMEDIES. 

Where  action  in  respect  to  personal  property  is 
brought  in  place  where  plaintiff  is  domiciled,  law  of 
place  and  not  the  lex  loci  rei  sitce  governs  in  respect 
to  rights  of  parties. 

Hoffmanv.  Carow,  22  Wend.  285,  138 

For  the  retention,  after  expiration  of  term,  of 
stock  and  farming  utensils  leased,  replevin  or  tro- 
ver, and  not  covenant  is  the  proper  remedy. 

Jule  v.  Jule,  24  Wend.  76,  538 

Where  municipal  corporation  is  authorized  by 
statute  to  sell  lands  for  non-payment  of  taxes, 
and  to  execute  conveyance  to  purchaser  one  year 
from  date  of  sale,  covenant  does  not  lie  for  refusal 
to  execute  such  conveyance ;  remedy  of  party  is  by 
action  on  the  case  or  by  mandamus. 

Western  v.  Mayor,  etc.,  of  Brooklyn,  23 
Wend.  334.  389 

REPLEVIN. 

Where  property  levied  on  is  replevled  and  found 
in  possession  of  plaintiff  in  replevin,  it  may  be 
seized  on  writ  de  retorno. 

Acker  v.  Wniie.  25  Wend.  614,  964 

Plaintiff  in  replevin  is  not  bou  nd  to  accept  part  of 
property,  but  may  cause  defendant's  arrest ;  but  If 
he  does  accept  part,  he  may  issue  olio*  writ  followed 
by  a  pluties  to  obtain  possession  of  the  residue,  but 
must  not  delay  in  its  prosecution. 

Snow  v.  Roy,  22  Wend.  602,  248 

Amount  of  recovery  in  such  cases,  see  Idem.  248 

Plaintiff  having  recovered  part  of  property  in  re- 
plevin and  failing  to  proceed  under  alia*  tnnd~pluriu 
write,  defendant's  assignee  may  rule  plaintiff  to  de- 
clare and  proceed  to  judgment  of  nan  pros.,  al- 
though special  bail  has  not  been  tiled.  .Idem.  248 
Where  property  levied  on  isreplevied.and  allowed 
to  remain  in  possession  of  defendant  in  execution, 
levy  under  second  execution,  against  same  defend- 
ant, cannot  be  made. 

Acker  v.  WTiite,  25  Wend.  614.  964 

Held  such  transaction  not  within  statute  to  avoid 
fraudulent  conveyance.  Idem.  964 

Portion  of  property  sold  was  deli\-ered  to  pur- 
chaser under  agreement  that  a  note  should  be  given 
for  the  whole  quantity  upon  delivery  of  residue  on 
future  day ;  held,  delivery  of  part  was  conditional 
and  on  refusal  to  give  note  on  delivery  of  balance, 
replevin  might  bo  sustained. 

Russell  v.  Minor,  22  Wend.  659.  267 

REVIVAL  OF  ACTIONS. 

See  ABATEMENT  AND  REVIVAL. 


SALES. 

See  VENDOR  AND  PURCHASER. 

SEAL. 

See  CONSIDERATION. 
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SERVICE. 

An  affidavit  of  service  by  mail,  must  state  that 
papers  were  inclosed  in  a  wrapper. 
^non.,25Wend.677, 

SET-OFF. 

Where  accountable  receipt  is  given  to  A,  payable 
in  money  and  goods,  no  demand  of  goods  is  neces- 
sary where  receiptor  insists  upon  applying  the 
money  to  payment  of  debt  due  from  A  and  an- 

WaJtfh  v.  Ostrander,  22  Wend.  178,  1O1 

In  action  by  A,  receiptor  is  not  entitled  to  set-off 
the  money  as  applied  on  joint  demand  against  A 
and  another.  Idem. 

When  purchaser  does  not  know  of  the  ownership 
of  goods  sold  him  by  factor,  he  may  set-off  a  de- 
mand against  the  factor,  although  it  was  a  cash 
sale,  and  purchaser  did  not  intend  to  abide  by  the 
contract,  and  although  purchaser's  claim  was  a  note 
on  time  which  was,  however,  due  at  time  of  action 
by  principal. 

Hogan  v.  Shorb,  24  Wend.  458,  671 

An  action  may  be  maintained  in  name  of  one  of 
two  partners  of  a  law  firm,  where  the  particular 
business  respecting  which  suit  is  brought  is  uni- 
formlv  transacted  in  name  of  partner  suing. 

Platt  v.  Halcn,  23  Wend.  456,  432 

A  set-off,  of  a  demand  against  the  firm,  will  be  al- 
lowed in  such  suit.  Idem. 

SHERIFF  AND  CONSTABLE. 

Sheriff  cannot  execute  final  process  in  his  own 
favor. 

Jfifl*  v.  Young,  23  Wend.  314,  382 

Notwithstanding  receiptor's  covenant,sheriff  may 
repossess  himself  of  the  goods  either  for  purpose  of 
selling  it  or  returning  it  to  defendant  on  payment 
of  execution. 

Burratt  v.  Acker,  23  Wend.  606,  484 

Sheriff's  deed  of  "  lot  of  land  lying  on  south  side 
of  particular  creek  in  given  town  and  county,"  is 
not  void  for  uncertainty,  where  it  is  shown  defend- 
ant in  execution  claimed  to  be  owner  of  all  lands 
situate  between  such  creek  and  the  single  other  line 
given  in  deed. 

Dugert  v.  Pletts,  25  Wend.  402,  887 

Where  sheriff  takes  assignment  of  judgment  and 
without  defendant's  knowledge  of  the  fact,  obtains 
promissory  note  from  him  on  threatening  to  levy 
and  sell  his  property  on  execution,  action  will  not 
lie  on  such  note. 

Mitts  v.  Yonng,  23  Wend.  314,  383 

SHIPPING. 

Where  one  contracts  to  load  vessel  to  a  given  num- 
ber of  tons,  and  fails  to  furnish  the  entire  amount, 
master  may  recover  freight  for  the  deficiency,  but 
he  is  bound  to  accept  goods  to  make  up  cargo  where 
tendered  by  others,  and  must  credit  original  char- 
terer with  net  amount  received. 

Heckscher  v.  McCrea,  24  Wend.  304,  61 7 

SLANDER  AND  LIBEL. 

See  PLEADINGS. 

Slander  docs  not  lie  for  words  spoken  by  counsel 
on  trial  of  cause,  however  false  or  malicious,  if  they 
are  pertinent  to  the  question  under  discussion; 
remedy  is  by  action  on  the  case. 

Hasting*  v.  Lush,  22  Wend.  410,  181 

In  slander  for  words  spoken  by  counsel  in  the 
course  of  a  judicial  inquiry,  judgment  for  plaintiff 
will  not  be  arrested  if  it  appears  the  question  of  per- 
tinency of  words  and  time  of  utterance,  was  put  in 
issue  and  found  against  defendant.  Idem.  181 

Action  of  libel  lies  for  an  injury  to  one's  business, 
resulting  from  a  libelous  publication  which  affects 
others  engaged  in  same  business,  unless  it  be  mani- 
fest on  face  of  publication,  that  charges  were  made 
only  against  the  class,  and  cannot  possibly  import  a 
personal  application  tending  to  personal  injury. 

Ryckman  v.  Delavan,  25  Wend.  186,  812 

Words  charging  aid  in  procuring  an  abortion,  are 
actionable  per  se  ;  burden  of  proving  they  were  not 
spoken  as  imputing  a  crime,  is  on  defendant. 

Binsell  v.  Cornell,  24  Wend.  354.  635 

Evidence  that  plaintiff  aided  in  procuring  the 
abortion,  is  inadmissible  unless  notice  of  justifica- 
tion shows  that  in  so  doing,  the  statute  was  violated. 
Idem.  635 

To  render  charge  of  false  swearing  actionable,  it 
is  not  necessary  that  evidence  in  respect  to  which 
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charge  is  made,  should  be  so  material  as  to  establish- 
the  action  or  defense :  it  is  enough  if  it  form  a  ma- 
terial circumstance  in  the  chain  of  testimony. 

llntrliinx  r.  Jil'xnl,  :.'•>  Wend.  413,  801 

A  representation  to  a  bishop  or  church  judicatory 
in  respect  to  character  or  conduct  of  a  minister  of 
the  gospel,  is  prima. facie  privileged, and  when  made 
in  good  faith,  slander  does  not  lie,  but  if  false  or  im- 
pertinent, made  without  probable  cause  or  belief  in 
its  truth,  action  lies. 

O'Donaghue  v.  M'Oovern,  23  Wend.  26,        281 

Onus  of  proving  falsehood  and  malice  is  on 
plaintiff.  Idem.  281 

Charge  of  kidnapping  another  and  hurrying  him 
into  slavery,  is  actionable. 

Nash  v.  Benedict,  26  Wend.  645,  975 

It  seems,  papers  referred  to  in  a  libel  may  be  read 
in  evidence  in  explanation,  or  for  the  purpose  of 
giving  construction  to  it.  Idem.  975 

A  newspaper  review  of  a  work  is  libelous  which 
imputes  to  plaintiff,  the  author,  a  disregard  of  Jus- 
tice and  propriety,  an  insensibilits"  to  his  obligations 
as  a  historian,  the  infatuation  of  vanity,  madness  of 
passion  and  low  and  paltry  purposes,  and  charges 
bim  as  publishing,  as  true,  statements  and  evidence 
falsified  and  encomiums  retracted. 

Cooper  v.  Stone,  24  Wend.  434,  663 

Where  libel  charging  gross  misconduct  upon  State 
printer  and  editor  of  certain  newspaper,  the  editor 
may  maintain  action  in  his  own  name  by  prefatory 
averments  that  he  at  that  time  was  state  printer  and 
editor  of  the  paper. 

Croswell  v.  Weed,  25  Wend.  621,  96fr 

Ambiguous  words  are  rendered  slanderous  by 
averment  of  particular  facts  showing  that  the  per- 
son, in  whose  hearing  words  are  alleged  to  have 
been  spoken,  must  Tiave  known  that  defendant 
meant  to  impute  a  crime  to  plaintiff 

Borland  v.  Patterson.  23  Wend.  422,  422 

In  slander  for  re-publishing  a  charge,  the  addition 
of    matters    tending    to   a  justification   but   not 
amounting  to  it,  is  no  Justification  of  the  charge. 
Cooper  v.  Barber,  24  Wend.  105,  548 

Evidence  in  mitigation  must  be  such  as  admits  the 
charge  to  be  false.  Idem.  548 

SUSPENSION  OF  POWER  OF 
ALIENATION. 

Real  estate  directed  to  be  sold  and  avails  applied 
to  uses,  is  regarded  in  equity  as  personal  property, 
and  the  doctrine  of  uses  and  trusts  and  limitations 
only  have  such  application  as  is  expressly  declared 
by  statute. 

Kane  v.  Gott,  24  Wend.  641,  734 

Statute  in  regard  to  estates  in  personal  property, 
treats  only  of  accumulations  of  interest  or  income 
and  of  expectant  estates :  the  suspension  of  abso- 
lute ownership  is  limited  to  two  lives:  in  all  other 
respects,  limitations  are  the  same  as  if  the  subject 
were  real  estate.  Idem.  734 

SPECIAL  VERDICT. 

A  fact  found  by  special  verdict,  which  would  bar 
recovery  or  defeat  defense  if  properly  pleaded,  will 
not  be  regarded  by  court  in  rendering  judgment. 

McCarty  r.  fjudmm,  24  Wend.  291.  613 

To  warrant  judgment  upon  special  verdict  all  the 
essential  facts  and  not  merely  the  evidence  of  the 
facts  must  be  found  by  the  jury. 
People  v.  H.  <t  C.  Turnpike  Co., 
23  Wend.  254,  360 

SPECIFIC  PERFORMANCE. 

See  VENDOR  AND  PURCHASER. 

STATUTE. 

Where  territory  is  taken  from  two  towns  and 
made  by  statute  a  separate  corporation,  and  the  act 
does  not  provide  for  payment  of  damages  and 
charges  for  land  taken  for  a  road  therein,  it  cannot 
be  charged  to  the  towns  from  which  the  corporation 
was  formed. 

2V.  of  Sag  Harbor  v.  Sup'rs  of  Suffolk, 

25  Wend.  689,  99O 

Laws  affecting  public  corporations  may  be  en- 
acted by  a  mere  majority  vote  of  Legislature ;  the 
constitutional  provision  requiring  assent  of  two 
thirds  of  members  of  Legislature  refers  only  to  pri- 
vate corporations. 

People  v.  Mai/or,  etc.,  of  N.  Y., 
25  Wend.  680,  »8* 

WEND.  22,  23,  24,  25,  26. 
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STATUTE  OF  FRAUDS. 

See  CONSIDERATION,  VENDOR  AND  PURCHASER, 
Etc. 

Agreement  by  one  partner  with  assignees  of  co- 
partner, to  collect  debts  and  pay  over  half  of  pro- 
ceeds to  them,  in  consideration  of  their  relinquish- 
ing1 to  him  the  whole  control  of  the  debts,  and  as- 
suming1 payment  of  certain  debts  owing  by  the  firm, 
is  not  within  Statute  of  Frauds. 

Mersereau  v.  Lewis,  25  Wend.  343.  832 

A  covenant  under  seal  need  not  express  the  con- 
sideration, aliter  as  to  simple  contract ;  in  the  latter 
no  particular  form  is  necessary,  and  consideration 
may  be  implied  or  inferred  from  the  terms  of  an  in- 
strument, and  collateral  facts  and  circumstances 
may  be  looked  at  to  give  contract  effect. 

'  Douglass  v.  Howland,  24  Wend.  35,  524 

Value,  received  is  sufficient  expression  of  consid- 
eration withing  meaning1  of  the  statute. 

Idem.  524 

A  sale  of  farm  produce,  with  agreement  in  effect 
to  deliver  it  in  a  merchantable  condition,  with  no 
part  of  purchase  money  paid,  none  of  property  de- 
livered, nor  note  in  writing  of  the  contract,  is  void 
under  Statute  of  Frauds. 

Downs  v.  Ross,  23  Wend.  270,  366 

Brokers  memorandum  of  sale  of  chattels,  to  be 
binding,  must  contain  name  of  party  to  be  charged, 
signed  below  or  at  the  end  of  the  memorandum ;  it 
is  not  sufficient  that  name  of  party  to  be  charged 
appears  in  it. 

Davis  v.  Shields,  36  Wend.  341,  11O2 

Rev'g  S.  C.  below,  24  Wend.  323,  623 

Where  no  sale  note  is  delivered  by  broker,  and  en- 
try in  sale  book  varies  from  contract  as  actually 
made,  although  in  the  omission  of  terms  more  fa- 
vorable to  one  than  the  other.neither  party  is  bound. 
Idem.  1102 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 

STAY  OF  PROCEEDINGS. 

A  writ  of  error  coram  vobis,  to  review  a  judgment 
of  Supreme  Court  in-a  case  arising  on  mandamus, 
stays  execution  by  its  own  force,  no  bail  is  neces- 
sary. 

People  v.  Com'rs  of  Deerfield, 

22  Wend.  587,  243 

A  bond  for  costs  in  error  must,  however,  be  ex- 
ecuted to  obtain  the  allowance  of  such  writ. 

Idem.  243 

SURROGATE'S  COURT. 

The  Act  of  1819  requiring  confirmation  of  sale  by 
surrogate  is  not  retroactive,  and  administrator's 
deed  executed  subsequent  to  such  Act,  under  order 
of  sale  made  prior  thereto,  is  good  without  confir- 
mation by  surrogate. 

Fox  v.  Lipe,  24  Wend.  164,  569 
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TAXES. 

Vote  of  school  district  meeting,  postponing  collec- 
tion of  tax  for  repair  of  school  house  until  repairs 
are  flnished,is  a  valid  vote,  and  authorizes  collection 
of  tax. 

Folsom  v.  Streeter,  24  Wend.  266,  604 

Majority  of  school  trustees  may  issue  or  renew 
warrant  for  collection  of  tax  voted  at  school  dis- 
trict meeting.  Idem.  604 

Warrant  may  be  renewed  as  often  as  necessary. 
Idem.  604 

Act  of  two  of  three  trustees,  held  valid  unless  it 
affirmatively  appears  that  third  trustee  was  not  no- 
tified and  did  not  attend.  Idem.  6O4 

Warrant  directing  collection  in  case  of  non-pay- 
ment, by  distress  and  sale  of  goods  in  same  manner 
as  directed  in  warrant  issued  by  Boards  of  Supervis- 
ors, is  good  in  form.  Idem.  604 

Validity  of  warrant  cannot  be  objected  to  by 
party  on  ground  that  it  is  reduced  in  amount  by  one 
trustee.  Idem.  604 

Associations  formed  under  general  banking  law 
of  1838  are  corporations,  and  as  such  liable  like 
other  moneyed  institutions  to  be  taxed  on  all  lands 
and  personal  estate  owned  by  them. 
Bk.  of  Watertown  v.  Watertown, 
25  Wend.  686,  989 

TENANCY  IN  COMMON. 

Assumpsit  lies  by  tenant  in  common  against  bis 
WEND.  22,  23,  24,  25,  26. 


co-tenant,to  recover  his  share  of  gross  sum  received 


^common"  °F  the  U8C  °f 


Cochranv.  Carrington,  25  Wend.  409,          89O 

Under  execution  against  individual  partner  sheriff 

may  seize  entire  partnership  effects   and  sell  such 


Phillips  v.  Cook.  24  Wend.  389,  648 

in  case  of  rival  claims  under  prior  and  subse- 
quent Possessors,the  obtaining  of  deed  from  several 
n  admission  of  title  in 


Northrop  v.  Wright,  24  Wend.  221, 
TENDER. 
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y  anythin* 

Brooklyn  Bk.  v.  De  Urauw,  23  Wend.  342,    392 
Where  tender  of  securities  is  made  to  creditor  in 
pursuance  of  agreement.debtor  is  bound  to  preserve 
the  securities,  and  have  them  in  court  when  he 
claims  benefit  of  tender.    Idem.  392 

TRESPASS. 

Action  of  trespass  will  not  lie  by  one  partner 
against  sheriff  for  delivering  partnership  property 
to  purchaser  on  sale  under  execution  against  indi- 
vidual partner. 

Phillip*  v.  Cook,  24  Wend.  389,  648 

Every  unauthorized  entry  on  land  of  another  is  a 
trespass  for  which  action  lies,  although  damages  be 
nominal. 

Dixon  v.  Clow,  24  Wend.  188,  6.77 

TRIAL. 

Where  insurer  refuses  to  pay  loss  on  ground  of 
change  of  interest  he  cannot,  upon  the  trial,  object 
to  insufficiency  of  preliminary  proofs. 

McMaxters  v.  West.  Co.  Mut.  Ins.  Co., 

25  Wend.  379,  879 

Substance  of  issue  only  is  required  to  be  proved, 

and  the  particular  name  of  association  under  which 

defendants  were  doing  business,   specified  in  the 

pleadings,  may  be  rejected  as  surplusage. 

Mech.  &  F.  Bk.  v.  Dakin,  24  Wend.  411,       655 
Judge  may  exclude  irrelevant  evidence  on  bis  own 
motion. 

Cooper  v.  Barber,  24  Wend.  105,  548 

When  record  is  offered  in  evidence  to  render  in- 
competent a  witness,  it  is  discretionary  with  judge 
whether  to  read  it  himself,  or  hear  counsel  read  it. 
Brill  v.  Flagter,  23  Wend.  XA,  396 

Court  not  bound  to  receive  irrelevant  testimony 
from  one  party  because  such  testimony  has  been 
given  by  the  other  party  without  objection. 
Farmers'  A  M.  Bk.  v.  Whinflcld, 

24  Wend.  419.  658 

Where  a  great  and  equal  number  of  witnesses 
have  been  sworn  on  each  side  in  impeaching  or  sup- 
porting the  character  of  a  party  or  witness  it  is  in 
discretion  of  judge  whether  to  permit  a  greater 
number  to  be  examined. 

Bissell  v.  Cornell,  24  Wend.  354,  635 

Notice  of  trial  served  at  11  o'clock  P.  M.  under 
circumstances  of  case,  held  good,  see 

Miller  v.  Stocking,  22  Wend.  623.  255 

Where  usage  and  custom  is  relied  on  to  vary  the 

liability  of  one  arising  from  implied  contract,  the 

inquiry  is  as  to  the  usage  and  custom,  not  to  learn 

the  opinion  of  merchants,  etc.,  in  respect  to  the  law. 

Allen  v.  Mech.  Bk.,  22  Wend.  215.  114 

A  party  who  has  waived  a  constitutional  provision 

cannot  subsequently  ask  for  its  protection. 

Lee  v.  Tttlotson,  24  Wend.  337,  629 

TROVER. 

Trover  lies  for  a  wrongful  distress  ;  Rev.  Stats. 
make  no  alteration  in  such  rule  except  to  protect 
officer  who  made  distress,  where  notice  was  not 
given  previous  to  seizure  or  sale. 

Connah  v.  Hale.  23  Wend.  4«2,  434 

Trover  lies  for  factor's  refusal  to  deliver  goods  to 

principal  on  demand,  where  he  has  no  lien  on  them. 

Bryce  v.  Brooks,  26  Wend.  367.  1111 

In  action  against  bailee  for  non-deli  very  of  goods, 

a  new  reason  for  refusing  to  deliver  cannot  be  set 

up  in  defense. 

Holbrook  v.  Wight,  24  Wend.  169,  571 
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Where  agent  of  bailee  places  his  refusal  on 
ground  of  absence  of  principal,  bailee  cannot  claim 
to  hold  on  ground  of  Hen  for  storage  and  charges 
paid.  l<l<in.  571 

In  action  of  replevin  in  detinet  against  bailee,  for 
refusing  to  deliver  goods,  proof  of  refusal  need  not 
be  as  strong  as  in  trover.  Idem.  871 

Bailee  acknowledging  by  receipt  to  hold  goods  for 
a  third  person  is  in  Itself  a  conversion.  Idem.  671 

Actual  inanucaption  of  the  goods  is  not  necessary 
to  constitute  a  tortious  taking,  a  mere  claim  of 
dominion,  an  intimation  of  intention  to  interfere 
with  goods  under  pretense  of  right  or  authority 
amounts  to  constructive  trespass,  and  in  such  case 
no  demand  is  necessary  before  bringing  trover. 

Connah  v.  Hale,  23  Wend.  462,  434 

Objection  to  want  of  authority  in  third  person  to 
make  demand  cannot  be  taken  on  trial,  if  not  made 
when  demand  was  made.  Idem.  434 

Where  goods  are  in  closed  in  boxes,  the  subsequent 
opening  by  owner  to  enable  witness  to  appraise 
their  value,  is  not  such  a  resumption  of  property  as 
will  justify  mitigation  of  damages.  Idem.  434 

TRUSTS  AND  TRUSTEES. 

See  ASSIGNMENT  FOR  BENEFIT  OF  CREDITOHS,  DE- 
VISES, ETC. 

Release  of  mortgage  by  one  of  two  trustees  is  in- 
sufficient. 

Fan  Rensselaer  v.  Akin,  22  Wend.  549,         229 

But  when  treated  as  valid  by  assignee  of  trustees, 
all  deriving  title  from  such  assignees  are  estopped 
from  questioning  its  validity.  Idem.  229 

Property  held  in  trust,  on  death  of  trustee,  at  com- 
mon law  passed  to  his  executor,  who  took  as  trustee 
subject  to  same  stipulations  and  conditions  under 
which  trust  was  held  by  testator;  as  to  the  rule 
under  Revised  Statutes,  see 

•    Dias  v.  Brunell's  Ex'rs,  24  Wend.  9,  515 

Real  estate  directed  to  be  sold  and  avails  applied 
to  uses  regarded  in  equity  as  personal  property,  and 
the  doctrine  of  uses  and  trusts  and  limitations  only 
have  such  application  as  is  expressly  declared  by 
statute. 

Kane  v.  Oott,  24  Wend.  641,  734 

Statute  in  regard  to  estates  in  personal  property 
treats  only  of  accumulations  of  interest  or  income, 
and  of  expectant  estates ;  the  suspension  of  abso- 
lute ownership  is  limited  to  two  lives ;  in  all  other 
respects  limitations  are  same  as  if  the  subject  were 
real  estate.  Idem.  734 

TURNPIKE  COMPANIES. 

Tolls  for  the  distance  between  the  gates  may  be 
demanded,  regardless  of  the  distance  that  has  been 
traveled. 

People  v.  K.  &  M.  Turnpike  Co., 

23  Wend.  193,  339 

Turnpike  company  is  bound  to  maintain  neces- 
sary bridges,  though  not  mentioned  in  Act  of  incor- 
poration, and  where  bridge  is  carried  aw^y  it  must 
be  built  within  reasonable  time,  or  company  will 
forfeit  its  charter,  but  judgment  of  ouster  is  ne- 
cessary. 

People  v.  H.  &  C.  Turnpike  Co., 

23  Wend.  254,  360 

Where  company  has  excuse  it  must  set  forth  the 

cause  of  the  injury  by  rejoinder.    Idem.  360 


UNDUE     INFLUENCE. 

Influence,  arising  from  kind  offices  springing  from 
attachment  or  affection, cannot  be  considered  as  un- 
due influence,  so  as  to  invalidate  acts  of  a  person  on 
that  ground. 

Gardner  v.  Gardner,  22  Wend.  526,  221 

USURY. 

Acceptance,  procured  on  agreement  to  deliver  to 
acceptor  a  certain  quantity  of  farm  produce  at  cer- 
tain price,  is  not  rendered  usurious  by  subsequent 
negotiation  before  maturity  at  usurious  rate  of  in- 
terest. 

Cameron  v.  ChappeU,  34  Wend.  94,  544 

Lender  cannot  maintain  action  against  borrower 
on  notes  pledged  as  security  for  usurious  loan; 
neither  can  such  action  be  maintained  by  creditor 
of  lender,  who  has  received  such  notes  from  lender 
under  agreement  to  collect,  and  apply  proceeds  to 
payment  of  his  debt. 

Bell  v.  Lent,  24  Wend.  230,  592 
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Usury  cannot  be  predicated  where  certificate  of 
deposit  payable  at  future  day  is  granted  at  request 
(it  party  obtaining  discount  of  bill  of  exchange. 

Kno.r  i\  (inmhrin,  :.'.">  Wend.  643.  974 

A  mortgage  for  $700,  to  be  paid  in  ten  years,  with 
Interest  at  the  expiration  of  such  time,  is  not  usuri- 
ous, thouga  by  agreement  mortgagee  is  to  ha\ •••  m  •- 
cupution  of  portion  of  premises  free  of  rent,  where 
whole  compensation  for  loan  is  not  equal  to  a  reser- 
vation of  compound  inton >t. 

Fox  v.  Lipe,  24  Wend.  164.  569 

In  joint  action  against  maker  and  indorser  of  note, 
where  declaration  contains  only  money  counts, 
plaintiff  cannot  recover  on  a  promissory  note,  the 
consideration  of  asubsequent  note  proven  usurious- 
as  to  indorser,  if  copy  of  such  former  note  be  not 
appended  to  declaration. 

Bloodgood  v.  Faxon,  24  Wend.  385,  646 


VARIANCE. 

See  AMENDMENT. 

Verdict  for  plaintiff,  who  declared  for  breach  of 
contract  of  sale  of  1,000  bushels  of  wheat,  not  set 
aside  for  variance,  although  proof  shows  quantity 
sold  was  much  less. 

Potter  v.  Hopkins,  25  Wend.  417.  893 

In  replevin  for  distress,  avowry  for  annual  rent 
payable  quarterly,  and  proof  of  rent  payable  an- 
nually.is  a  variance;  but  application  for  amendment 
allowed  at  the  circuit,  the  variance  not  being  preju- 
dicial. 

Edwards  v.  demons,  24  Wend.  480.  679 

VENDOR  AND  PURCHASER. 

See  DEED,  ETC. 

In  executory  sales  the  rule  of  caveat  venditor  ap- 
plies ;  in  such  cases  there  is  always  a  warranty  im- 
plied that  the  thing  to  be  delivered  shall  at  least  be 
free  from  any  remarkable  defect. 

Howard  v.  Hoey,  23  Wend.  350,  394 

If  the  article  delivered  come  short  of  medium 
quality  or  goodness,  it  may  be  returned  after  pur- 
chaser has  had  reasonable  time  to  inspect  it;  and 
the  sale  may  be  entirely  defeated  by  notice  to  take 
article  back,  assigning  the  true  cause.  Idem.  394 

Previous  notice  by  vendee  to  vendor,  that  he  will 
not  accept  conveyance.will  not  excuse  vendor  from 
liability  for  refusal  to  perform,  where  vendee,  not- 
withstanding such  notice  given  by  himself,  duly 
tenders  performance,  unless  vendor's  inability  arose 
from  such  notice. 

Traver  v.  HaJxled,  23  Wend.  66,  295 

On  a  cash  sale,  delivery  late  Saturday  night,  where 
party  called  early  Monday  morning  for  payment ; 
held,  not  a  waiver  of  precedent  condition  of  pay- 
ment, and,  party  having  in  meantime  absconded, 
that  vendor  might  reclaim  goods,  even  as  against 
judgment  creditor  of  purchaser,  against  whom,  or 
sheriff  acting  for  him,  replevin  in  the  ceplt  would 
lie. 

Acker  v.  Campbell,  23  Wend.  372,  402 

Where,  in  contract  for  sale  of  lands,  no  place  of 
performance  is  mentioned,  tender  of  money  and  de- 
mand of  deed  at  residence  of  vendor,  on  day  stipu- 
lated, is  good,  although  vendor  be  absent  from 
home. 

Smith  v.  Smith.  25  Wend.  405,  888 

In  contract  for  future  sale  and  delivery,  without 
selection  of  particular  articles,  articles  of  merchant- 
able quality  are  intended ;  and  if  such  articles  are 
not  delivered,  and  vendee  gives  notice  of  defect, 
vendor  can  recover  only  on  (fuantum  meruit. 

Howard  r.  Hoey,  23  Wend.  ar>0,  394 

The  condition  that  six  months  note  was  to  be  de- 
livered on  delivery  of  goods  sold,  deemed  waived, 
where  not  demanded  until  two  months  after  the 
sale. 

Hennequin  v.  Sands,  25  Wend.  640,  973 

Where  goods  were  contracted  to  be  sold  at  stipu- 
lated price,  to  be  paid  for  on  delivery,  and  agent  de- 
li vers  them  without  requiring  payment,  vendor  may 
bring  either  trover  or  assumpsit;  in  latter  case,  stip- 
ulated price  regulates  amount  of  recovery,  and  that 
there  was  no  delivery  according  to  terms  of  con- 
tract is  no  defense. 

Kingman  v.  Hotatinq,  25  Wend.  423,  R95 

Portion  of  property  sold  was  delivered  to  pur- 
chaser under  agreement  that  a  note  should  be  given 
for  the  whole  quantity  upon  delivery  of  residue  on 
future  day;  held  delivery  of  part  was  conditional, 
and.  on  refusal  to  give  note  on  delivery  of  balance, 
replevin  might  be  sustained. 

Russell  v.  Minor,  22  Wend.  659,  267 
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Want  of  title  in  vendor  of  personal  property  is 
no  defense  to  action  for  purchase  money  unless 
there  has  been  a  recovery  by  true  owner  against 
purchaser. 

Case  v.  Hall,  24  Wend.  102,  547 

If  vendor  fraudulently  represents  himself  to  be 
owner,  when  he  knows  to  the  contrary,  such  facts 
may  be  set  up  in  bar  of  recovery.  Idem.  547 

Purchaser  cannot  repudiate  contract  for  sale  of 
real  estate  executed  without  fraud  or  deceit  on  part 
of  vendor ;  his  remedy,  if  any,  is  in  chancery,  and 
even  that  court  will  not,  in  general,  interfere  if 
there  be  covenants  in  deed  to  which  party  may  re- 
sort. 

Tattmadge  v.  Wallis,  25  Wend.  107,  784 

Plea  of  want  of  seisin  in  vendor,  who  has  con- 
veyed real  estate  with  covenant  of  seisin,  is  no  bar 
to  action  of  debt  on  bond  given  for  purchase  money. 
Idem.  784 

Onus  of  showing  total  failure  of  consideration 
lies  upon  defendant.  Idem.  784 

Where  purchaser  has  obtained  any  benefit  or  es- 
tate by  the  con  veyance.in  action  for  purchase  price, 
he  must,  with  his  plea,  give  notice  of  facts  he  relies 
on  to  reduce  amount  of  recovery  for  partial  failure 
of  consideration.  Idem.  784 

Where  there  has  been  an  eviction,  and  purchaser 
is  liable  to  true  owner  for  mesne  profits  to  amount 
equal  to  sum  demanded  by  his  vendor,  he  may  plead 
such  facts  in  bar  of  recovery  as  total  failure  of  con- 
sideration. Idem.  784 

Right  of  stoppage  in  transitu  continues  while 
goods  are  in  hands  of  warehouseman  at  intermedi- 
ate place.to  whom  they  are  sent  to  be  kept  until  or- 
dered on  by  purchaser. 

Covell  v.  Hitchcock,  23  Wend.  611,  486 

Decree  of  Chancellor,  decreeing  specific  perform- 
ance against  purchaser  under  contract  of  sale,  af- 
firmed in  error  pro  forma  by  equally  divided  vote. 
See 

Smedberg  v.  More,  36  Wend.  238,  10  7O 

VENUE. 

Action  does  not  lie  here  for  injury,  by  diversion 
of  watercourse,  to  premises  situate  in  another 
State,  the  action  being  local. 

Watts  v.  Kinney,  23  Wend.  484,  441 

That  plaintiff  will  lose  term  is  no  answer  to  mo- 
tion to  change  venue  where  laches  of  defendant 
does  not  produce  the  delay. 

Oarlock  v.  Dunkle,  22  Wend.  615,  252 


WAIVER. 

A  party  who  has  waived  a  constitutional  provis- 
ion cannot  subsequently  ask  for  its  protection. 

Lee  v.  TiUotnon,  24  Wend.  337,  629 

WASTE. 

Where  tenant  covenanted  not  to  cut  down,  de- 
stroy or  take  from  demised  farm  any  more  wood  or 
timber  than  should  actually  be  used  and  employed 
thereon,  it  is  waste  for  him  to  cut  down  and  use 
wood  to  burn  brick  for  sale. 

Livingston  v.  Reynolds,  26  Wend.  115,         1030 

WATER-COURSES. 

The  owners  of  streams  flowing  into  public  navi- 
gable river  are  entitled  to  compensation  for  dam- 
ages the  consequence  of  public  improvements  made 
by  the  State  in  the  navigable  river. 

Comrs.  of  Canal  Fund  v.  Kempshall,  26 

Wend.  404, 

Fresh  water  rivers,  to  the  middle  of  the  stream. 

belong  to  owners  of  adjacent  banks ;  if  navigable, 

the  right  of  owners  is  subject  to  the  servitude  of 

public  interest  for  passage  or  navigation. 

Idem. 
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WILL. 

The  rule  that,  to  be  valid,  a  will  or  other  writing 
must  be  certain  in  itself,  applies  only  to  such  par- 
ticulars as  do  not,  in  their  own  nature,  refer  to  any- 
thing dehors  the  instrument  in  question. 
Ryenx  v.  Wheeler,  22  Wend.  148, 

Time,  left  indefinite  in  will,  within  which  trust  to 

WEND.  22,  23,  24,  25,  26. 
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sell  land  may  be  executed,  depends  upon  intent  of 
testator,  gathered  from  whole  scope  of  the  will. 

Eaerton  v.  Conklin,  25  Wend.  224,  825 

Where  will  is  void  in  part,  the  residue  may  be 
sustained. 

Kane  v.  Qott,  24  Wend.  641,  734 

Imbecility  of  mind  of  testator  will  not  avoid  his 
last  will  and  testament.  Any  person  not  embraced 
within  either  of  the  three  classes- idiots,  lunatics 
or  persons  non  compos  mentis— is  competent  to  make 
a  will,  however  weak  his  understanding. 

Stewart  v.  Linpenard,  26  Wend.  255,  1O7& 

Want  of  consent  to  a  particular  will  may  be  urged 
from  testator's  inability  to  comprehend  its  nature 
and  effect,  connected  with  unnatural  manner  of 
disposing  of  property,  and  circumstances  attending 
execution  of  will.  Idem.  1O7& 

The  right  of  testamentary  disposition  of  property 
is  a  natural  right,  however  subject  to  restrictions 
and  regulations  of  civil  legislation.  Idem.  1O75 

The  latter  clause  of  a  will,  which,  strictly  con- 
strued, would  invalidate  the  will,  is  not  allowed  to 
override  the  intent  of  the  testator  as  clearly  ex- 
pressed in  the  will. 

Bulkley  v.  Depeyster,  26  Wend.  21,  1OO1 

Where  testator  gives"  back  lands,"  parol  evidence 
is  admissible  to  show  what  lands  were  intended ; 
declarations  of  testator  at  time  of  making  will  are 
inadmissible ;  contra,  as  to  declarations  made  be- 
fore or  after  execution  of  will. 

Ryerss  v.  Wheeler,  22  Wend.  148,  9O 

There  must  be  asubstantial  compliance  with  stat- 
ute requiring  testator,  at  time  of  signing  or  ac- 
knowledging his  will,  to  declare  the  instrument  so 
subscribed  to  be  his  last  will  and  testament:  no  par- 
ticular form  of  words  is  necessary. 

Remsen  v.  Brinckerhoff,  26  Wend.  325,       1097 

Where  such  declaration  is  stated  in  the  attesta- 
tion clause,  affirmative  proof  of  want  of  such  oral 
declaration  is  necessary  to  invalidate  it  on  that 
ground  ;  mere  want  of  recollection  by  witness  will 
not  do.  Idem.  1O97 

Testatrix  calling  attention  of  witness  to  the  fact 
that  he  had  not  written  place  of  his  residence  oppo- 
site his  name ;  held,  not  sufficient  indication  of  in- 
tent of  testatrix  that  instrument  should  be  regarded 
as  her  will.  Idem.  1O97 

WITNESSES. 

Former  holder  and  guarantor  of  note,  on  being' 
released  on  obtaining  substituted  security,  becomes 
a  competent  witness;  objection  to  him  goes  only  to 
his  credibility. 

Small  v.  Mott,  22  Wend.  403,  17» 

Agent  to  purchase  land  is  not  competent  to  charge 
his  principal  with  price  of  lands  sold,  in  action  by 
vendor,  where  agent  is  himself  prima  facie  liable  to 
vendor  for  purchase  money. 

Sage  v.  Sherman,  25  Wend.  436,  896 

In  action  by  indorsee  against  maker  of  note,  in- 
dorser  is  not  competent  for  maker,  if  interested  in 
defeating  recovery. 

Tilden  v.  Oardinier,  25  Wend.  663,  981 

Servant  in  charge  of  master's  property  ia  compe- 
tent in  action  for  injury  to  such  property,  but  is  in- 
competent in  action  against  master  involving  his 
own  negligence. 

Dudleu  v.  Bolles,  24  Wend.  465,  674 

In  joint  action  against  maker  and  indorser,  where 
maker's  evidence,  as  witness  for  indorser,  shows 
usury,  plaintiff  is  still  entitled  to  verdict  against 
maker,  although  he  cannot  recover  against  both  de- 
fendants. 

Bloodgood  v.  Fa,ron,  24  Wend.  385,  646 

In  action  by  holder  of  note  against  maker,  whose 
defense  is  usury,  payee,  called  as  a  witness,  is  privi- 
leged from  answering  questions,where  tendency  of 
answer  might  be  to  subject  himself  either  to  pen- 
altv  or  to  indictment  for  a  misdemeanor. 

'     Burn*  r.  Kempshall,  24  Wend.  360,  637 

Where  mortgage  is  void  for  want  of  possession 
accompanying  its  delivery,  mortgagor  is  still  liable 
to  mortgagee  for  the  debt,  and  is  incompetent  for 
mortgagee  in  con troyersy  _bet ween  mortgagee  and 
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purchaser  on  execution  sale. 

White  v.  Cole.  24  Wend.  116, 

WRIT  OF  ERROR. 

See  APPEAL,  AND  EKROR. 
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